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DIRECTIONS. 


These  simple  facts  memorized  will  cause  yoix  to  start  to  work  iii 
the  right  w^ay  at  the  right  place,  and  will  insure  your  finding  what  you 
seek  in  the  shortest  time  and  with  the  least  labor  and  trouble. 

Use  the  Topical  Index  and  use  only  the  latest  one. 

The  latest  Topical  Index  directs  you  to  the  page  of  the  latest 
treatment. 

The  earlier  treatment  is  indexed  in  the  later  one  by  page  citations 
dropped  from  the  italic  or  section  line  therein. 

The  reason  for  this  will  be  apparent  after  trying  it.  In  any  thing 
that  is  well  done  there  is  a  scientific  method  which  however  simple 
must  bo  known  and  remembered. 

If  you  have  used  some  other  method,  remember  that  this  is  dif- 
ferent.    You  will  find  it  to  be  far  better 


WHAT  CURRENT  LAW  IS. 

Current  Law  is  an  anniwl  encyclopedia  of  nev:  Jaw.  It  gives  every  case  on 
every  point  and  every  point  in  every  case  since  1902.  It  keeps  your  encyclopedias, 
digests  and  text-books  constantly  down  to  date. 

Current  Law  /.^  not  a  series  of  sehcted  cases,  for  it  contains  absolutely  every 
case.     Xo  selection  is  attempted — no  case  is  omitted. 

Current  Law  is  not  a  digest;  though  it  serves  every  ])urpose  of  a  digest.  Cur- 
rent La\v  contains  every  point  from  every  case.  A  digest  may  give  every  case  but 
omit  many  points. 

Current  Law  is  more  complete  than  any  digest  or  encyclopedia.  An  actual 
count  shows  that  it  contains  fi^om  25  to  50  per  cent  more  points  than  any  digest 
and  no  encyclopedia  assumes  to  contain  every  case.  Current  Law  has  every  case 
and  every  point  from  every  case. 

Current  Law  ivill  never  hare  a  neir  edition.  It  is  so  constructed  as  to  auto- 
matically suprilement  itself  year  by  year.  Xo  second  edition  or  recompilation  will 
ever  be  needed. 

Current  Law  finds  the  lair  for  you  quicker  than  you  can  find  it  in  any  other 
publication.  It  has  a  "topical  index"  revised  and  reprinted  each  month  which  con- 
taios  1,000  familiar  keywords  of  the  law.  Takes  you  from  the  word  you  know  to 
the  point  you  seek. 

Current  Law  is  easy  to  use  with  its  "analytical  indexes,"  taking  you  by  volume 
and  page  to  tlie  exact  point  you  are  seeking,  and  its  "continuous  citations"  taking 
you  back  to  the  same  and  analogous  matter  in  earlier  vohimes.  You  can  lay  before 
you  the  whole  law  of  five  years  in  fifteen  seconds. 

Current  Law  heeps  you  up  in  your  specialty  by  a  few  nunutes  pleasurable  read- 
ing each  month.  It  is  constructed  on  the  text-book  style  with  a  clear  readable 
text  *at  the  top  of  the  page  and  foot-notes  explaining  or  elucidating  so  far  as 
necessary. 

Current  Ijaw  is  annotated  on  difficult  and  ohscure  points.  These  annotations 
are  not  mere  blind  references  to  collections  of  cases  in  other  publications,  but  are 
helpful  notes  on  the  whole  law  of  the  point  in  question. 

Current  Law  has  specicd  articles  which  arc  real  monographs,  on  neglected  ques- 
tions. These  supply  the  want  of  a  text-book  on  certain  phases  of  law  which  are 
important  l)ut  not  sufficiently  extensive  to  warrant  the  production  of  a  text-book. 

Current  Law  supplies  a  local  index-digest  to  your  oivn  state  decisions.  This  is 
a  special  tal)le  bound  in  the  even  numbered  volumes.  Enables  you  to  turn  to  your 
own  state'  decisions  first. 

Current  Law  is  the  best  means  of  jooking  up  the  law  of  the  current  cases;  the 
most  complete :  the  easiest  to  use.  The  only  attempt  ever  made  to  codify  the  cur- 
rent case  law  and  the  only  ])ublication  containing  every  case  and  every  point  from 
everv  case  since  1902. 
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Use  the  index  in  your  latest  number.  Ignore  all  previous  indexes  in  volumes  and  num- 
bers.    The  latest  index  cites  by  volume  and  page  to  the  latest  treatment  of  any  subject. 

You  do  not  have  to  study  classification.  This  index  contains  the  name  of  every  subject 
you  are  familiar  with  and  not  merely  the  titles  of  our  articles. 

The  page  citation  at  the  beginning  of  each  article  directs  to  the  particular  subdivision 
wanted.  There  you  can  find  its  latest  treatment  and  also  a  volume  and  page  citation  to  the 
same  points  in  earlier  volumes. 

Black  figures  refer  to  volumes;  light  figures  to  pages. 

This  index  is  revised  and  reprinted  every  month.  Remember  to  start  with  the  latest  Index 
and  you  cannot  go  astray  or  miss  anything. 


ABANDONMENT,  see  the  topic  treating  of 
that  which  is  the  subject  of  abandon- 
ment, e.  g.,  Easements,  9,  1024;  High- 
ways, etc.,  9,  1600;  Discontinuance,  etc. 
(of  an  action),  9,  9S2;  Property,  8,  1473; 
Shipping  and  Water  Traffic,  8,  1903; 
Infants,    8,    267. 

ABATEMENT  AND  REV  IVAL,  9,  1. 

ABREVIATIONS,  see  Contracts,  9,  682; 
Pleading,  8,  1355;  Indictments,  etc.,  8, 
189;  Names,  etc.,  8,  1082,  and  the  like. 

ABDUCTION,   9,    7. 

ABETTING  CRIME,  see  Criminal  Law,  9, 
853. 

ABIDE  THE  EVENT,  see  Costs,  9,  818; 
Payment  into  Court.  8,  1337;  Stay  of  Pro- 
ceedings,   8,    1999;    Stipulations,   8,    2001. 

ABODE,   see  Domicile,  9,   1010. 

ABORTION,    9,    8. 

ABSCONDING  DEBTORS,  see  Attachment, 
9,  283;  Civil  Arrest,  9,  570;  Bankruptcy. 
9,    343;    Limitation    of    Actions,    8,    768. 

ABSENTEES,    9,    9. 

ABSTRACTS    OP    TITLE,    9,    9. 

ABUSE  OP  PROCESS,  see  Malicious  Prose- 
cution and  Abuse  of  Process,  8,  797. 

ABUTTING  OWNERS,  see  Highways  and 
Streets,  9,  1611,  1616;  Eminent  Domain, 
9,  1073;  Municipal  Corporations,   8,  1070. 

ACCEPTANCE.  Titles  treating  of  the  sub- 
ject of  an  acceptance  should  be  con- 
sulted. See  Contracts,  9,  657;  Deeds, 
etc.,   9,   950,   and  the  like. 

ACCESSION  AND  CONFUSION  OF  PROP- 
ERTY, 9,    10. 

ACCESSORIES,    see    Criminal    Law,    9,    854. 

ACCIDENT — in  equity,  see  Mistake  and  Ac- 
cident, 8,  1020 — resulting  in  legal  injury, 
see  Master  and  Servant,  8,  849;  Negli- 
gence, 8,  1090;  Carriers,  9,  495;  Damages. 
9,    869;    Insurance,    8,    377. 

ACCOMMODATION  PAPER,  see  Negotiable 
Instruments,   8,   114D. 

ACCOMPLICES,  see  Criminal  Law  (liability), 
9,  853;  Indictment  and  Prosecution 
(weight    of    testimony),    8,   189. 

ACCORD  AND   SATISFACTION,  9,   11. 


ACCOUNTING,  ACTION  FOR,  9,  17.  See, 
also,  Estates  of  Decedents,  9,  120  4; 
Guardianship,  9,  1556;  Partnership  8, 
1280;  Trusts,   8,   2198. 

ACCOUNTS  STATED  AND  OPEN  ACCOUNTS 

9,  19. 

ACCRETION,  see  Riparian  Owners,  8,  1746. 

ACCUMULATIONS,  see  Perpetuities  and  Ac- 
cumulations,  8,    1348. 

ACKOWLEDGMENTS,    9,    22. 

ACTIONS,  9,  27.  Particular  subjects  of 
practice  and  procedure  are  excluded  tc" 
separate  topics.  See  headings  describ- 
ing them. 

ACT  OF  GOD,  see  Carriers,  9,  478,  502; 
Contracts,  9,  698;  Insurance,  8,  377; 
Negligence,  8,   1093. 

ADDITIONAL  ALLOWANCES,  see  Costs,  9, 
824. 

ADDITIONAL,  INSTRUCTIONS  AFTER  RE- 
TIREMENT OF  JURY    [Special  Article] 

4,  1718. 

ADEMPTION  OP  LEGACIES,  see  Wills,  8 
2345. 

ADJOINING  OWTVERS,  9,  28.  See.  also.  Fen- 
ces,  9,    1358. 

ADJOURNMENTS,  see  Courts,  9,  841;  Con- 
tinuance and  Postponement,  9,   649. 

ADMINISTRATION,  see  Estates  of  Deca- 
dents, 9,  1154;  Trusts,   8,   2188. 

ADMINISTRATIVE  LAW,  see  OfBcers  and 
Public    Employes,    8,    1191. 

AD3IIRALTY,    9.    29. 

ADMISSIONS,  see  Indictment  and  Prosecu- 
tion, 8,  212;  Evidence,  9,  1271;  Plead- 
ing, 8,  1428;  Trial,  8,  2166. 

ADOPTION    OF    CHILDREN,    9,    34. 

ADULTERATION,   9,   37. 

ADULTERY,    9,    37. 

ADVANCEMENTS,  see  Estates  of  Decedents, 
9,  1215. 

ADVERSE   POSSESSION,   9,    39. 

ADVICE  OF  COUNSEL,  see  Attorneys,  etc, 
9,  300;  Malicious  Prosecution  and  Abusi 
of  Process,  8,  802.  and  other  torts  In*- 
volving  malice;  Witnesses  (as  to  privi- 
leged nature  of  communications),  8, 
2342 
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AFFIDAVITS,    9,    56. 

AFFIDAVITS  OF  MERITS  OF  CLAIM  OR 
DEFENSE,    9,    56. 

AFFIRMATIONS,  see  Witnesses,  8,  2347;  Ju- 
ry, 8,  617, 

AFFRAY.  No  cases  have  been  found  during 
the  period  covered  by  Vol.  9.     See  5,  64. 

AGENCY,  9,  58;  with  Special  Articles,  Agen- 
cy Implied  From  Relation  of  Parties,  3, 
101;  Revocation  of  Agency  By  Opera- 
tion of  Law,  4,  1295. 

AGENCY  IMPLIED  FROM  RELATION  OF 
PARTIES    [Special  Article],  3,  101. 

AGISTMENT,  see  Animals,  9,  104;  Liens,  8, 
755. 

AGREED  CASE,  see  Submission  of  Contro- 
versy, 8,  2040;  Appeal  and  Review,  9, 
108;   Stipulations,   8,   2001. 

AGRICULTURE,   9,    82. 

AIDER  BY  VERDICT,  ETC.,  see  Indictment 
and  Prosecution,  8,  189;  Pleading,  8, 
1413. 

AID  OF  EXECUTION,  see  Creditors'  Suit,  9, 
849;  Supplementary  Proceedings,  8, 
2046. 

ALIBI,  see  Indictment  and  Prosecution,  8, 
219. 

ALIENS,    9,    84. 

ALIMONY,  9,   89. 

ALTERATION    OF    INSTRUMENTS,    9,    98. 

AMBASSADORS   AND  CONSULS,   9,   99. 

AMBIGUITY,  see  those  parts  of  titles  like 
Contracts,  9,  682;  Statutes,  8,  1987; 
Wills,  8,  2326,  which  treat  of  interpre- 
tation. 

AMENDMENTS,  see  Indictment  and  Prose- 
cution, 8,  200;  Pleading,  8,  1392;  Equity, 
9,   1133,    and    procedure    titles   generally. 

AMICUS   CURIAE,   9,    100. 

AMOTION,  see  Associations  and  Societies,  9, 

274;  Corporations,  9,  777. 
AMOUNT     IN    CONTROVERSY,     see    Appeal 

and  Review,  9,  128;  Jurisdiction,  8,  584; 

Costs,   9,   818. 
ANCIENT    DOCUMENTS,    see     Evidence,     9, 

1279. 
ANIMALS,  9,  100. 
ANNUITIES,  9,   108. 
ANOTHER   SUIT   PENDING,   see   Abatement 

and   Revival,    9,    1;    Stay   of  Proceedings, 

8,  1999;  Jurisdiction,  8,  592. 
ANSWERS,  see  Equity,  9,  1139;  Pleading,  8, 

1391. 

ANTENUPTIAL  CONTRACTS  AND  SETTLE- 
MENTS,   see  Husband  and  Wife,   8,   126. 

ANTI-TRUST  LAWS,  see  Combinations  and 
Monopolies,  9,  576. 

APPEAL  AND  REVIEAV,  9,   108. 

APPEARANCE,   9,   232. 

APPELLATE  COURTS  AND  JURISDICTION, 
see  Appeal  and  Review,  9,  131;  Jurisdic- 
tion,  8,   597. 

APPLICATION  OP  PAYMENTS,  see  Payment 
and   Tender,   8,    1331. 

APPOINTMENT,  see  Officers  and  Public  Em- 
ployes, 8,  1197;  Estates  of  Decedents,  9, 
1161;  Tru.sts,  8,  2187,  and  the  like;  Pow- 
ers, 8,  1447. 


APPORTIONMENT  LAT7S,  see  Elections,  9, 
1041;  Officers,  etc.,  8,  1191;  States,  8, 
1971. 

APPRENTICES,  9,   236. 

ARBITRATION   AND    AWARD,   9,   236. 

ARCHITECTS,  see  Building  and  Construc- 
tion Contracts,  9,   432. 

ARGUMENT  AND  CONDUCT  OF  COUNSEL, 
9,    239. 

ARMY  AND  NAVY,  see  Military  and  Naval 
Law,   8,   981. 

ARRAIGNMENT  AND  PLEAS,  see  Indict- 
ment and  Prosecution,  8.  201. 

ARREST  AND  BINDING  OVER,   9,    249. 

ARREST  OF  JUDGMENT,  see  New  Trial  and 
Arrest  of  Judgment,  8,  1166. 

ARREST  ON  CIVIL  PROCESS,  see  Civil  Ar- 
rest, 9,  570. 

ARSON,  9,  254.     See,  also,  Fires,  9,  1361. 

ASSAULT  AND  BATTERY,  9,  257;  with 
Special  Article,  Liability  of  Master  For 
Assault  by  Servant,  5,  275. 

ASSIGNABILITY  OF  LIFE  INSURANCE 
POLICIES   [Special  Article],  4,  235. 

ASSIGNMENT  OF  ERRORS,  see  Appeal  and 
Review,  9,  182;  Indictment  and  Prose- 
cution, 8,  261. 

ASSIGNMENTS,   9,    262. 

ASSIGNMENTS  FOR  BENEFIT  OF  CRED- 
ITORS, 9,  269. 

ASSISTANCE,  WRIT  OF,  9,   274. 

ASSOCIATIONS  AND  SOCIETIES,  9,  274. 
See  Special  Article,  By-Laws — Amend- 
ment as  Affecting  Existing  Membership 
Contracts,   5,  496. 

ASSUMPSIT,  9,  277. 

ASSUMPTION  OF  OBLIGATIONS,  see  Nova- 
tion, 8,  1179;  Guaranty,  9,  1545;  Frauds, 
Statute  of,  9,  1495,  also  Mortgages,  8, 
1037. 

ASSUMPTION  OF  RISK,  see  Master  and 
Servant,   8,   896. 

ASYLUMS  AND  HOSPITALS,  9,  280. 

ATTACHMENT,  9,   282. 

ATTEMPTS,  see  Criminal  Law,  7,  1011,  and 
specific  titles  like  Homicide,  9,  1043; 
Rape,  8,  1668. 

ATTORNEYS   AND   COUNSELORS,  9,   300. 

ATTORNEYS  FOR  THE  PUBLIC,  see  Attor- 
neys and  Counselors,  9,  315. 

AUCTIONS   AND   AUCTIONEERS,  9,   318. 

AUDITA  QUERELA,   see   Judgments,   6,    259. 

AUSTRALIAN  BALLOTS,  see  Elections,  9, 
1050. 

AUTOMOBILES,  see  Highways  and  Streets, 
9,  1609;  Street  Railways,  8,  2033;  and 
as  to  liability  of  owner  for  acts  of  em- 
ploye,  see  Master  and  Servant,  8,   944. 

AUTREFOIS  ACQUIT,  see  Criminal  Law,  9, 
851. 

B. 

BAGGAGE,  see  Carriers,  9,  536;  Inns,  Res- 
taurants, etc.,   8,   318. 

BAIL,  CIVIL,  9,  319. 

BAIL,  CRIMINAL,  9,   320. 

BAILMENT,  9,  323. 

BANK  COLLECTIONS  OF  FORGED  OR  AL- 
TERED PAPER  [Special  Article],  8, 
428. 

BANKING  AND  FINANCE,  9,  327;  and  see 
Special  Article,  3,  428. 

BANKRUPTCY,  9,    343. 
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BASTARDS,  9,   383. 

BENEFICIAL  ASSOCIATIONS,  see  Fraternal 
Mutual  Benefit  Associations,  9,  1449, 
also  Associations,  etc.,  9,  274;  Corpora- 
tions, 9,  733. 

BENEFICIARIES,  see  Insurance,  8,  415; 
Trusts,  8,  2183;  Wills,  8,  2305;  Fraternal. 
etc..    Associations,    9,    1468. 

BETTERMENTS,  see  Accession,  etc.  (right 
of  occupying-  claimant  to  recover'*,  9, 
10;  Ejectment,  etc.  (procedure  for  allow- 
ance),   9,    1037. 

BETTING  AND  GAMING,  9,  388. 

BIGAMY,  9,   392. 

BILL  OF  DISCOVERT,  see  Discovery  and 
Inspection,   9,   990. 

BILLS  AND  NOTES,  see  Negotiable  Instru- 
ments, 8,  1124;  Banking  and  Finance,  9, 
339. 

BILLS  IN  EQUITY,  see  Equity.  9,  1110;  and 
the  titles  treating  of  special  relief  such 
as  Cancellation  of  Instruments,  9,  454; 
Injunction.  8,  279;  Judgments,  8,  548; 
Quieting    Title,    8,    1570. 

BILLS  OF  LADING,  see  Carriers,  9,  475; 
Sales,  8,  1751;  Negotiable  Instruments, 
8,   1124. 

BILLS  OF  SALE,  see  Sales,  8,  1751;  Chattel 
Mortgages,  9,  560;  Fraudulent  Convey- 
ances,   9,    1508. 

BIRTH  REGISTERS,  see  Census  and  Statis- 
tics, 9,  542;  Evidence,  9,  1267. 

BLACKMAIL,   9,   393. 

BLASPHEMY,  see  Profanity  and  Blasphemy, 
S,    1467. 

BLENDED  PROPERTIES,  see  Accession  and 
Confusion  of  Property,  9,  10;  Conversion 
as  Tort,  9,  722;  Conversion  in  Equity,  9, 
728;  Trusts,  8,  2169;  Wills,  8,  2305. 

BOARD  OP  HEALTH,  see  Health,  9,  1587. 

BOARDS,  see  Officers  and  Public  Employes, 
8,  1191,  also  see  various  titles  like  Coun- 
ties, 9,  831,  838;  Municipal  Corporations, 
8,   1060. 

BODY  EXECUTION,  see  Civil  Arrest,  9,  570. 

BONA  FIDES,  see  Negotiable  Instruments, 
8,  1141;  Nocico  and  Record  of  Title,  8, 
1169;    Fraudulent   Conveyances,    9,    1515. 

BONDS,  9,  394.  See,  also.  Municipal  Bonds, 
8,  1046;  Counties,  9,  834;  Municipal  Cor- 
porations,   8,    1076;    States,    8,    1970. 

"BOTTLE"  AND  "CAN"  LAWS,  see  Com- 
merce, 3,   717. 

BOTTOMRY  AND  RESPONDENTIA,  see 
Shipping  and  Water  Traffic,   8,   1906. 

BOUGHT  AND  SOLD  NOTES',  see  Frauds, 
Statute  of,  9,  1494;  Brokers,  9,  413;  Fac- 
tors,  9,   134  9. 

BOUNDARIES,  9,    397. 

BOUNTIES,  9,   406. 

BOYCOTT,  see  Conspiracy,  9,  601;  Injunc- 
tion 8,  300;  Threats,  6,  1697;  Trade  Un- 
ions, 8,  2142. 

BRANDS,  see  Animals,  9,  107;  Commerce,  3, 
717;  Forestry  and  Timber,  9,  1408;  Trade 
Marks  and  Trade  Names,  8,  2137. 

BREACH  OF   MARRIAGE   PROMISE,   9,   407. 

BREACH  OF  THE  PEACE,  see  Disorderly 
Conduct,  9,  995;  Surety  of  the  Peace,  8, 
2050. 

BRIBERY,  9,    408. 

BRIDGES,  9,  408. 

BROKERS,    9,    413. 

BUILDING  AND  CONSTRUCTION  CON- 
TRACTS, 9,    424. 


BUILDING    AND    LOAN    ASSOCIATIONS,    9, 

4S7. 

BUILDINGS  AND  BUILDING  RESTRIC- 
TIONS, 9,   441. 

BULK  SALES,  see  Fraudulent  Conveyances, 
9,    1510;    Constitutional   Law,   9,    610. 

BURDEN  OF  PROOF,  see  Evidence,  9,  1232, 
and  topics  dealing  with  the  particular 
issue  with  reference  to  which  the  bur- 
den   is    considered. 

BURGLARY,  9,   448. 

BURNT  RECORDS,  see  Restoring  Instru- 
ments   and    Records,    8,    1743. 

BY-LAWS,  see  Associations  and  Societies,  9, 
274;  Corporations,  9,  773. 

BY-LA^VS — AMENDMENT  AS  AFFECTING 
EXISTING  MEMBERSHIP  CONTRACTS 
[Special  Article],  5,  496. 


CALENDARS,    see    Dockets,    etc.,    9,    1008. 

CANALS,  9,  453. 

CANCELLATION   OF  INSTRUMENTS,  9,  454. 

CANVASS  OF  VOTES,  see  Elections,  9,  lOol. 

CAPIAS,  see  Civil  Arrest,  9,  570;  also  (capias 
as  a  bench  warrant),  see  Contempt,  9, 
640;  Witnesses,  8,  2347. 

CAPITAL,  see  Corporations,  9,  758;  Partner- 
ship, 8,  1269;  Banking  and  Finance,  9, 
328. 

CARLISLE  TABLES,  see  Damages,  9,  919; 
Death  by  Wrongful  Act,  9,  934;  Evi- 
dence, 9,  1282. 

CARRIERS,  9,  466. 

CARRYING  WEAPONS!,  see  Weapons,  8, 
2302. 

CAR   TRUSTS,    see   Railroads,   8,   1590. 

CASE,  ACTION  ON,  9,   539. 

CASE  AGREED,  see  Appeal  and  Review,  9, 
157;   Submission   of  Controversy,   8,   2040. 

CASE  CERTIFIED,  see  Appeal  and  Review, 
9,    108. 

CASE  SETTLED,  see  Appeal  and  Review,  9, 
157. 

CASH,    see  Payment   and    Tender,    8,   1329. 

CATCHING  BARGAIN,  see  Assignments,  9, 
263;  Life  Estates,  Reversions  and  Re- 
mainders, 8,  764;  Fraud  and  Undue  In- 
fluence,   9,    1475. 

CAUSES  OF  ACTION  AND  DEFENSES,  9, 
639. 

CEMETERIES,  9,  541. 

CENSUS  AND   STATISTICS,  9,  542. 

CERTIFICATE  OF  DOUBT,  see  Appeal  and 
Review,  9,  108;  Indictment  and  Prosecu- 
tion, 8,   253,   254. 

CERTIFICATES  OF  DEPOSIT,  see  Banking 
and  Finance,  9,  334;  Negotiable  Instru- 
ments,  8,    1124. 

CERTIORARI,  9,  542. 

CHALLENGES,   see  Jury,  8,  629. 

CHAMBERS  AND  VACATION,  see  Courts,  9, 
840;   Judges,  8,  526. 

CHAMPERTY  AND    MAINTENANCE,  9,    553. 

CHANGE  OF  VENUE,  see  Venue,  etc.,  8, 
2240-2244;    Indictment,    etc..    8,    191. 

CHARACTER  EVIDENCE,  see  Indictment 
and  Prosecution,  8,  212;  Witnesses,  8, 
2375. 

CHARITABLE  AND  CORRECTIONAL  IN- 
STITUTIONS, see  Asylums  and  Hospi- 
tals, 9,  280.     Compare  1  Curr.  L.  507. 

CHARITABLE  GIFTS,  9,   555. 

CHARTER  PARTY,  see  Shipping  and  Water 
Traffic,  8,  1908.. 

CHATTEL   MORTGAGES,  9,   560. 


It 
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CHATTELS,  s«e  titles  treating  of  various 
rights  In  personalty  other  than  choses 
In  action.  Distinction  between  chattels 
and  realty,  see  Property,  8,  1471. 

CHEATS,  see  False  Pretenses,  etc.,  9,  1354; 
Deceit,  9,  935;  Fraud,  etc.,  9,  1475,  and 
the  like. 

CHECKS,  see  Banking,  etc.,  9,  334;  Negotia- 
ble  Instruments,   8,    1124. 

CHILDREN,  see  Adoption  of  Children,  9,  34; 
Parent  and  Child,  8,  1225;  Infants,  8, 
267;  Descent  and  Distribution,  9,  970; 
Wills,   8,   2305. 

CHINESE,    see    Aliens,    9,    86-88. 

CIGARETTES,  see  Tobacco,  6,  1698. 

CITATIONS,  see  Process,  3,  1449;  Estates  of 
Decedents,  9,  1154;  Appeal  and  Review, 
9,    135. 

CITIZENS,   9,    569. 

CIVIL  ARREST,  9,  570. 

CrVIL  DAMAGE  ACTS,  see  Intoxicating  Li- 
quors, 8,  517. 

CIVIL   DEATH,    see    Convicts,    9,   729. 

CIVIL.  RIGHTS,  9,    572. 

CIVIL  SERVICE,  see  Officers  and  Public  Em- 
ployes, 8,  1195. 

CLEARING  HOUSES,  see  Banking  and  Fi- 
nance,   9,    334. 

CLERKS  OF  COURT,  9,   572. 

CLOT'D  ON  TITLE,  see  Quieting  Title.  8, 
1575;  Covenants  for  Title,  9,  845;  Ven- 
dors and  Purchasers,   8,   2216. 

CLUBS,  see  Associations  and  Societies,  9, 
274. 

CODICILS,   see  "Wllla,   8,   2305. 

COGNOVIT,  see  Confession  of  Judgment,  9, 
594. 

COLLEGES   AND   ACADE3IIES,  9,   575. 

COLLISION,  see  Shipping  and  Water  Traffic, 

8,  1914. 

COLOR  OF   TITLE,   see   Adverse  Possession, 

9,  48. 

COMBINATIONS   AND   MONOPOLIES,  9,    576. 

COMMERCE,  9,  583. 

COMMERCIAL  PAPER,  see  Negotiable  In- 
struments,  8,   1124. 

COMMITMENTS,  see  Arrest  and  Binding 
Over,  9,  253;  Contempt,  9.  648;  Indict- 
ment and  Prosecution,  8,  246;  Fines,  9, 
1360. 

COMMON  AND  PUBLIC  SCHOOLS,  see 
Schools  and  Education,  8,  1851. 

COMMON   LAW,  9,    593. 

COMMUNITY  PROPERTY,  see  Husband  and 
Wife,    8,   134. 

COMPARATIVE  NEGLIGENCE,  see  Negli- 
gence, 8,  1104. 

COMPLAINT  FOR  ARREST,  see  Arrest  and 
Binding  Over,  9,  251. 

COMPLAINTS  IN  PLEADING,  see  Pleading, 
8,   1372. 

COMPOSITION  WITH  CREDITORS,  9,  593. 

COMPOUNDING  OFFENSES,  9,   594. 

COMPROMISE  AND  SETTLEMENT,  see  Ac- 
cord.and  Satisfaction,  9,  12;  Releases,  8, 
1714*,  Discontinuance,  Dismissal,  and 
Nonsuit,   9,   982. 

CONCEALED  WEAPONS,  see  Weapons,  8, 
2302. 

CONCEALING  BIRTH  OR  DEATH.  No  cases 
have  be«n  found  during  the  period  cov- 
ered by  Vol.  9.     See  5,  608. 


CONDEMNATION  PROCEEDINGS,  see  Emi- 
nent Domain,  9,  1091,  1104. 

CONDITIONAL  SALES,  see  Chattel  Mort- 
gages, 9,  560;  Fraudulent  Conveyances, 
9,   1508;   Sales,   8,   1816. 

CONFESSION  AND  AVOIDANCE,  see  Plead- 
ing,  8,   1384. 

CONFESSION  OF  JUDGMENT,  9,   594. 

CONFESSIONS,  see  Indictment  and  Prosecu- 
tion,   8,    213. 

CONFISCATION,  see  Constitutional  Law 
(due  process),  9,  631;  Fish  and  Game 
Laws,  9,  1364. 

CONFLICT  OF  LAVl  S,  9,  596. 

CONFORMITY  ACT,   see  Courts,   9,    844. 

CONFUSION  OF  GOODS,  see  Accession  and 
Confusion    of   Property,    9,    10. 

CONNECTING  CARRIERS,  see  Carriers  (con- 
tracts, duties  and  liability),  9,  473;  Rail- 
roads (leases  and  joint  agreements),  8, 
1590. 

CONSIDERATION,   see  Contracts,  9,   662. 

CONSOLIDATION  (of  actions),  see  Trial,  8, 
2161;  (of  corporations),  see  Corporations, 
9,  753;  (of  railroads),  see  Railroads,  8, 
1611. 

CONSPIRACY,  9,    600. 

CONSTABLES,  see  Sheriffs  and  Constables, 
8,   1897. 

CONSTITUTIONAL  LAW,  9,   610. 

CONSULS,  see  Ambassadors  and  Consuls,  9, 
99. 

CONTEMPT,  9,   640. 

CONTINUANCE  AND  POSTPONEMENT,  9, 
649. 

CONTRACT  LABOR  LAW,  see  Aliens,   9,   86. 

CONTRACTS,  9,  654;  and  see  Special  Article, 
3,  86L 

CONTRACTS  OP  AFFREIGHTMENT,  see 
Carriers,  9,  475;  Shipping  and  Water 
Traffic,    8,    1908. 

CONTRACTS  OF  HIRE,  see  Bailment  (chat- 
tels). 9,  323;  Master  and  Servant  (em- 
ployment),    8,     840. 

CONTRACTS  VOID  BECAUSE  INTERFER- 
ING WITH  THE  PUBLIC  SERVICE 
[Special   Article],  3,   861. 

CONTRIBUTION,    9,    720. 

CONTRIBUTORY  NEGLIGENCE,  see  Negli- 
gence, 8,  1101.     Also  Master  and  Servant, 

8,  913;  Railroads,  8,   159,   and  other  top- 
ics   dealing    with    actionable    negligence. 

CONVERSION  AS   TORT,   9,    722. 

CONVERSION   IN   EQUITY,   9,    728. 

CONVICTS,   9,    729. 

COPYRIGHTS,   9,    730. 

CORAM  NOBIS  AND  CORAM  VOBIS,  see  Ap- 
peal and  Review,  9,  108.  The  various 
statutory  substitutes  for  the  remedy  by 
writ  Coram  Nobis  are  usually  considered 
as  part  of  the  law  of  Judgments.  See 
Judgments,  8,   554. 

CORONERS,  9,   733. 

CORPORATIONS,    9,    733. 

CORPSES   AND   BURIAL,   9,    811. 

CORPUS  DELICTI,  see  Criminal  Law  (what 
constitutes),  9,  851;  Indictment  and 
Prosecution  (order  and  sufficiency  of 
proof).    8.    219. 

CORROBORATIVE  EVIDENCE,  see  Indict- 
ment and  Prosecution,  8,  219;  Wit- 
nesses, 8,  2382;  Trial  (exclusion  of 
cumulative    evidence),    8,    2166;    Divorce, 

9.  1003;  Seduction,  8,  1872;  Rape,  8,  1674. 
COSTS,  9,  812;  and  see  Special  Article,  3,  954. 
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COSTS    IX    THE    CIRCUIT    COURT    OF    AP- 
PEALS   [Special  Article],  3,  954. 
COUXTERFEITIXG,   9,   827. 
COUNTIES,  9,  827. 

COUNTS  AND  PARAGRAPHS,   see   Pleading, 

S,    1372;    Indictment,    etc.,    8,   192. 
COUNTY    COMMISSIONERS    OR    SUPERVIS- 
ORS,   see     Counties,     9,     83C);     Highways 
and   Streets,   9,   1603;   Towns;   Townships, 
8,  2130. 
COUNTY  SEAT,  see  Counties,  9,   829. 
COUPLING    CARS,    see    Master    and    Servant 
(injuries  to  servants),  8,  876;  Railroads 
(statutory   reg-ulations),   8,   1590. 
COUPONS,     see     Bonds,     9,     396;     Municipal 
Bonds,  8,  1046,  and  titles  relating-  to  pub- 
lic   or    private    corporations    which    cus- 
tomarily issue  bonds;  Negotiable  Instru- 
ments   (interest   coupons),    8,    1124;    Car- 
riers   (coupon   tickets),    9,    466. 

■COURT  COMMISSIONERS.  Officers  so-call- 
ed are  sometimes  appellate  judges  (see 
Judges,  8.  522;  Courts,  9,  840),  and  some- 
times ministerial  officers  of  courts  (see 
Masters  and  Commissioners,  8,  951; 
United  States  Marshals  and  Commission- 
ers,   8,    2210). 

COURTS,   9,    839. 

COVENANT,    ACTION    OF,    9,    845. 

COVENANTS,  see  titles  relating  to  instru- 
ments, wherein  covenants  are  embodied, 
e.  g.,  Contracts,  9,  654;  Deeds  of  Convey- 
ance 9,  953;  Landlord  and  Tenant 
(leases),  8,  662;  Vendors  and  Purchasers 
(land  contracts),  8,  2224;  see  Buildings, 
etc.    (covenants   restrictive),  9,   443. 

COVENANTS  FOR   TITLE,  9,    845. 

COVERTURE,  see  Husband  and  Wife,  8, 
122. 

CREDIT  INSURANCE,  see  Indemnity,  8,  173; 
Insurance,  8,  377. 

CREDITORS'  SUIT,  9,  849. 

CRIMINAL    CONVERSATION,    see    Husband 
and   Wife    (civil   liability),   8,   148;  Adul-  j 
tery     (crime),    9,    37;    Divorce     (ground) 
9.    998.  i 

CRIMINAL  LA^V,  9,  851. 

•CRIMINAL  PROCEDURE,  see  Indictment 
and  Prosecution,  8,   189. 

CROPS,  see  Agriculture,  9,  82;  Emblements 
and  Natural  Products,  9,  1072;  Landlord 
and  Tenant  (renting  for  crops),  8,  684; 
Chattel  Mortgages  (mortgages  on  crops), 
9,  560. 

CROSS  BILLS  AND  COMPLAINTS,  see  Equi- 
ty,  9,    1135;   Pleading,   8,   1391. 

CROSSINGS,  see  Highways  and  Streets,  9, 
15S8:     Railroads.    8,    1590. 

CRUEL  AND  UNUSUAL  PUNISHMENTS,  see 
Criminal   Law,    9.    S56. 

•CRUELTY,  see  Animals,  5,  120;  Divorce,  9, 
1000;  Infants,  8,  272;  Parent  and  Child,  8, 
1225. 

CUMULATIVE  EVIDENCE,  see  Trial  (recep- 
tion and  exclusion  of  evidence),  8,  2164; 
New  Trial,  etc.  (newly-discovered  cu- 
mulative evidence),  8,  1160. 

CUTklUDATIVE  PUNISHMENTS,  see  Criminal 
Law,  9,  836. 

CUMULATIVE  VOTES,  see  Corporations,  9, 
774. 

CURATIVE   ACTS,   see   Statutes,   8,   1996. 

CURTESY,  9,   857. 

CUSTOMS   AND  USAGES,  9,  857. 

CUST03IS  LAW  S,  9,  860. 


D. 

DAMAGES,  9,  869.     See  Special  Article,  Men- 
tal Suffering,  6,   629. 
DAMNUTVI  ABSQUE  INJURIA,   see   Causes   of 
Action,  etc.,  9,  539;  Torts,  8,  2125;  com- 
pare Negligence,  8,   1090. 
DAMS,     see    Waters    and    Water    Supply,    8, 
2276;    and    as    to    obstruction    of    naviga- 
tion, see  Navigable  Waters,  8,  1083. 
DATE,  see  titles  treating  of  the  various  in- 
struments as  to  the  necessity  and  effect 
of  a  date;   see  Time,   8,   2123,   as  to  com- 
putation. 
DAYS,  see  Holidays,  9,  1629;  Sundav,  8,  2045" 

Time,   8,  2123. 
DEAD   BODIES,    see   Corpses   and    Burial,    9. 

8n. 
DEAF   MUTES.     No   cases   have    been   found 
during  the  period  covered  by  Vol.  9.    See 
5,  944. 
DEATH  AND  SURVIVORSHIP,  9,  925. 
DEATH    BY   WRONGFUL   ACT,   9,   926. 
DEATH     (CERTIFICATES,     see     Census    and 
Statistics,   7,    606;   Fraternal,   etc.,    Asso- 
__    ciations,    9,    1469;    Insurance,   8,    377. 
DEBENTURES,     see     Corporations,     9,     T33; 

Railroads,  8,  1612. 
DEBT,  see  titles  descriptive  of  the  various 
instruments  and  agreements  predicated 
on  debt  or  evidencing  debt  (Accounts 
Stated,  etc.,  9,  19;  Contracts,  9,  654; 
Bonds,  9,  394;  Negotiable  Instruments, 
8.  1124;  Chattel  Mortgages,  9,  560;  Mort- 
gages, 8,  1022;  Implied  Contracts,  8,  155, 
and  the  like),  also  titles  relating  to  pro- 
ceedings for  liquidation  of  affairs  of 
persons  or  corporations  (Bankruptcy,  9, 
343;  Assignments  for  Benefit  of  Credit- 
ors, 9,  269;  Corporations,  9,  733; 
Estates  of  Decedents.  9,  1179;  Part- 
nership, 8,  1261,  and  the  like),  titles  re- 
lating to  transfer  or  discharge  of  debt 
(Assignments,  9,  262;  Accord  and  Satis- 
faction, 9,  11;  Novation.  8,  1179;  Re- 
leases, 8,  1714,  and  titles  relating  to 
specific  kinds  of  debt  or  security),  also 
titles  descriptive  of  remedies  for  collec- 
tion of  debts  (Assumpsit,  9,  277;  Credit- 
ors' Suit,  9,  849;  Forms  of  Action,  9, 
1444,  and  code  remedies  as  applied  in 
substantive  titles  already  enumerated), 
also  titles  relating  to  corporations  or  as- 
sociated persons,  or  to  classes  of  per- 
sons not  sui  juris  (Associations,  etc.,  9, 
274;  Partnership,  8,  1261;  Corporations,  9, 
733;  Infants,  8,  274;  Husband  and  Wife, 
8,  122;  Insane  Persons,  8,  325;  Guard- 
ianship, 9,  1551;  Trusts,  8,  2169,  and  the 
like). 
DEBT,  ACTION  OF.  9.  935. 
DEBTS  OF  DECEDENTS,  see  Estates  of  De- 
cedents, 9,  1179. 
DECEIT,  9,  935.  See  Special  Article,  1,  873. 
DECLARATIONS,  see  Evidence,  9,  1271-1279; 

Pleading,   8,  1372. 
DECOY   LETTERS,   see  Postal  Law,   8,   1441. 
DEDICATION.    9,     939. 
DEEDS    OF    CONVEYANCE,   9,    943. 
DEFAULTS,   9,   960. 

DEFENSES,  see  generally  Causes  of  Action 
and  Defenses,  9,  540;  also  topics  de- 
scriptive of  particular  defenses,  as  For- 
mer Adjudication,  9,  1422;  Payment  and 
Tender,  8,  1329;  also  topics  treating  of 
the  action  or  liability  to  which  the  de- 
fense is  interposed. 
DEFINITE  PLEADING,  see  Pleading,  S, 
t255;    Equity,     9,     1130. 
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DEL  CREDERE  AGENCY,  see  Agency,  9,  58; 

Factors,  7,  1642. 
DEMAND,  see  titles  treating  of  particular 
rights  or  remedies  of  which  demand  may 
he  an  element.  Compare  Payment  and 
Tender,  8,  1329;  Payment  into  Court,  8, 
1337. 
DEMURRAGE,  see  Carriers,  9.  492;  Shipping 

and   Water  Traffic,    8,    1933. 
DEMURRERS,  see  Pleading,  8,  1386;  Equity, 

9,    1137. 
DEMURRER   TO   EVIDENCE,   see   Directing 

Verdict,  etc.,  9,  9S1. 
DENTISTS,    see    Medicine    and    Surgery,    8, 

972. 
DEPARTURE,  see  Pleading,  8,  1355. 
DEPOSITARIES,   of   goods,   see   Bailment,    9, 
823;  of  public  funds,  see  Counties,  9,  S35; 
Municipal  Corporations,   8,   1076;    States, 
8,   1974. 
DEPOSITIONS,  9,  964. 

DEPOSITS,    see    "U^'arehouslng   and    Deposits, 
8,   2258;    Banking,   etc.,    9,   334-339;   Pay- 
ment into  Court,  8,  1337. 
DEPUTY,    see  Officers  and  Public  Employes, 
8,  1194,   1211;  also  titles  relating"  to  par- 
ticular offices  as  Sheriffs,   etc.,   8,   1899. 
DESCENT  AND  DISTRIBUTION,  9,  970. 
DETECTIVES,     see     Municipal     Corporations 
(police    organizations),    8,    1060;    Officers 
and   Public   Employes,    8,    1191;    Licenses 
(private    detectives),    8,    734,    and    as    to 
their   credibility   as   witnesses,    see    Wit- 
nesses,  8,   2368;   Divorce,   9,  997. 
DETERMINATION  OP  CONFLICTING 

CLAIMS  TO  REALTY,  see  Quieting  Title, 
8,    1570. 
DETINUE.    9,    975. 
DEVIATION,    see   Carriers,    9.    466;    Shipping 

and  Water  Traffic,   8,   1903. 
DILATORY  PLEAS,   see  Abatement   and   Re- 
vival,  9,    4;    Pleading,   8,    1355. 
DIRECTING     VERDICT     AND     DEMURRER 

TO   EVIDENCE,  9,   975. 
DISCLAIMERS,  see  Causes  of  Action  and  De- 
fenses.   9,    539;    Costs,    9,    812;    Pleading. 
8,   1355. 
DISCONTINUANCE,    DISMISSAL    AND    NON- 
SUIT, 9,    982. 
DISCOVERY    AND    INSPECTION.   9,    990. 
DISCRETION,    see    articles    treating    of    pro- 
cedure   or    relief    resting    in    discretion. 
Review  or  control  of  discretion,  see  Ap- 
peal   and   Review,   9,    206;    Mandamus.    8, 
810;    Prohibition,    Writ   of,    8,   1467;    Cer- 
tiorari, 9,   542. 
DTPF'RANCHISEMENT,  see  Elections,  9,  1041. 
DISMISSAL  AND  NONSUIT,   see   Discontinu- 
ance,  etc.,   9,    984. 
DISORDEKUY    CONDUCT,   9.    995. 
DISORDERLY    HOUSES,    9,    996. 
DISSOLUTION,     siee     Corporations,     9,     749; 

Partnership,   8,    1276. 
DISTRESS,  see  Landlord  and  Tenant,  8,  692. 
DISTRICT  ATTORNEYS,   see   Attorneys  and 

Counselors,  9,  316. 
DISTRICT    OP    COLUMBIA,    see    Territories 

and    Federal    Possessions,    8,    2122. 
DISTURBANCE  OP  PUBLIC  ASSEMBLAGES, 

9,  597. 
DITCHES,  see  Sewers  and  Drains,  8,  1882; 
Waters  and  Water  Supply,  8,  2285; 
Ditch  and  Canal  Rights  [Special  Article], 
3,  1112. 
DIVIDENDS,  see  Corporations,  9,  764;  Bank- 
ruptcy, 9,  373;  Assignments  for  Benefit 
of  Creditors,  9,   272;    Insolvency,   8,   329. 


DIVISION  OP  OPINION,  see  Appeal  and  Re- 
view. 9,  222;   Stare   Decisis,  8,   1965. 
DIVORCE,  9,  997. 

DOCKETS,  CALENDARS  AND  TRIAL  LISTS, 

9.    1008. 

DOCUMENTS  IN  EVIDENCE,  see  Evidence, 
9,  1279;  Indictment  and  Prosecution,  8, 
217. 

DOMICILE,    9,    1010. 

DOVVER,  9,    1012. 

DRAINS,  see  Sewers  and  Drains,  8,  1882; 
Waters  and  Water  Supply,  8,  2274;  Pub- 
lic Works,   etc.,    8,   1506. 

DRUGS;  DRUGGISTS,  see  Medicine  and  Sur- 
gery, 8,  980;  Poisons,  8,  1440. 

DRUNKENNESS,  see  Intoxicating  Liquors,  6, 
20S;  Habitual  Drunkards,  9,  1563;  Incom- 
petency,   8,    169. 

DUELING.  No  cases  have  been  found  dur- 
ing the  period  covered  by  Vol.  9.  See 
3,    1147. 

DUE  PROCESS,  see  Constitutional  Law,  9, 
631. 

DUPLICITY,  see  Pleading,  8,  1355. 

DURESS,    9,    1016. 

DYING  DECLARATIONS,  see  Homicide,  9, 
1666. 

EASEMENTS,   9,    1017. 

ECCLESIASTICAL  LAW,  see  Religious  So- 
cieties,  8,   1718. 

EIGHT-HOUR  LAWS,  see  Master  and  Serv- 
ant, 8,  845;  Constitutional  Law,  9.  621, 
622;  Public  Works,  etc.,  8,  1532;  Officers 
and   Public   Employes,   8,   1211. 

EJECTMENT    (anil   Writ    of    Entry),   9,    1026. 

ELECTION  AND    WAIVER,  9,   1037. 

ELECTIONS,   9,    1041. 

ELECTRICITY,   9.   1062. 

ELEVATORS,  see  Buildings,  etc.,  9.  447; 
Warehou.^ing   and    Deposits,    8,    2258. 

EMBEZ7.LEMENT,  9,   1067. 

EMBLEMENTS  AND   NATURAL  PRODUCTS, 

9,    1072. 

EMBRACERY.  No  cases  have  been  found 
during  the  period  covered  by  Vol.  9.  See 
5,  1097. 

EMINENT  DOMAIN.  9,  10  73;  see  Special  Ar- 
ticle, 3,  1112. 

EMPLOYER'S  LIABILITY,  see  Master  and 
Servant.   8.  849. 

ENTRY.  WRIT  OF,  see  Ejectment,  etc.,  9, 
1026. 

EQUITABLE  ASSIGNMENTS,  see  Assign- 
ments. 9,   265. 

EQUITABLE  ATTACHMENT,  see  Attach- 
ment, 9,  282. 

EQT'IT.ABLE  DEFENSES,  see  Causes  of  Ac- 
tion,   etc..    9.    540. 

EQUITY,  9,   1110. 

ERROR  CORAM  NOBIS,  see  Judgments,  8, 
554. 

ERROR,  WRIT  OF,  see  Appeal  and  Review, 
9,  109. 

E.SCAPE  AND  RESCUE,  9,  1152. 

ESCHEAT,  9,  1152. 

ESCROWS,  9,   1153. 

ESTATES    OF   DECEDENTS,  9,   1154. 

ESTATES  TAIL,   see   Real  Property,   8,    1678. 

ESTOPPEL.  9,   1217. 

EVIDENCE,  9,   1228. 

EXAMINATION  BEFORE  TRIAL,  see  Dis- 
covery and  Inspection,  9,  992. 
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EXAMIXATIOX    OF    MITXESSES,    9,    1312. 

EXCEPTIONS  AND  OBJECTIONS,  see  Sav- 
ing Questions  for  Review,  8,  1822;  Equi- 
ty,  9,   1141;   Masters  and  Commissioners, 

8,  953;   Reference,   8,  1706. 
EXCEPTIONS,  BILL  OP,  see  Appeal  and  Re- 
view,   9,    150. 

EXCHAXGE    OF    PROPERTY,   9,    1325. 

EXCHAiVGES  AND  BOARDS  OF  TRADE,  9, 
1326. 

EXECUTIONS,  9,  1328.  See,  also,  Civil  Ar- 
rest, 9,  570. 

EXECUTORS  AND  ADMINISTRATORS,  see 
Estates  of  Decedents,  9,  1154. 

EXEMPLARY    DAMAGES,    see    Damages,    9, 

872. 
EXEMPTIONS,    9,    1339.       See,    also,    Home- 
steads,  8,    93. 
EXHIBITIONS   AND   SHOWS,   9,    1344. 
EXHIBITS,   see  Pleading,  8,  1367;   Equity,  9, 

1110;    Trial     (reception    of    evidence),    8, 

2164;    Appeal    and   Review    (Inclusion    in 

record),    9,    144. 
EXONERATION,     see     Contribution,    9,     720; 

Guaranty,    9,    1545;    Suretyship,    8,    2052; 

Indemnity,     8,     173;    Marshaling    Assets, 

etc.,    8,     838;     Estates    of    Decedents,    9, 

1154. 
EXPERIMENTS,    see    Evidence.    9,    1304. 
EXPERT  EVIDENCE,  see  Evidence,  9,   1289. 
EXPLOSIVES      AND      INFLAMMABLES,      9, 

1345. 
EX  POST  FACTO  LAWS,   see  Constitutional 

Law,  9,  639;   Criminal  Law,  9,  852. 
EXPRESS  COMPANIES,  see  Carriers,  9,  477; 

Railroads,  8,   1590;   Corporations,  9,   733. 
EXTORTION.      No    causes    have    been    found 

during    the    period    covered    by    Vol.    9. 

See     7,     1639.       See,    also.    Blackmail,     9, 

393;  Threats,  6,  1697. 
EXTRADITION,  9,   1347. 

F. 

FACTORS,  9,   1349. 

FACTORS'     ACTS,      see      Factor.?,      9,     1349; 

Pledges,   8,   1431;  Sales,  8,   1751. 
FALSE    IMPRISONMENT,   9,    1351. 

FALSE  PERSONATION.  No  cases  have  been 
found  during  the  period  covered  by  Vol. 

9.  See  5,   1415. 

FALSE  PRETENSES  AND   CHEATS,  9,   1353. 

FALSE  REPRESENTATIONS,  see  Deceit,  9, 
935;  Fraud  and  Undue  Influence,  9, 
1475;  Estoppel,  9,  1219;  Sales  (warran- 
ties),   8,     1774;    Insurance     (warranties), 

8.  402,   427.   and  all   contract  titles. 
FALSE   SWEARING,    see   Perjury,   8,   1344. 
FALSIFYING    RECORDS,    see    Records    and 

Files,    8,    1702. 
FAMILY  SETTLEMENTS,  see  Estates  of  De- 

FEDERAL  PROCEDURE,  see  Admiralty,  9, 
29;    Appeal    and    Review,    9,    108;    Equity, 

9,  1110;  Jurisdiction,  8,  579;  Removal  of 
Causes,  8,  1722.  Consult  the  particular 
titles  treating  of  that  matter  of  proced- 
ure under  investigation.  Operation  of 
Conformity    Act,    see    Courts,    9,    844. 

FELLOW-SERVANTS,  see  Master  and  Serv- 
ant,   8,   884. 

FENCES,  9,  1358.  See,  also.  Adjoining  Own- 
ers,  9,   28. 

FERRIES,   9,   1359. 

FIDELITY  INSURANCE,  see  Insurance,  8, 
377;    Indemnity,    8,    173. 


FILINGS,  see  Pleading,  8,  1420;  Notice  and 
Record  of  Title,  8,  1174;  Records  and 
Files,  8,  1697,  and  titles  treating  of  mat- 
ters in  respect  of  which  papers  ar©  or 
may  be  filed. 

FINAL  JUDGMENTS  AND  ORDERS,  see  Ap- 
peal and  Review,  9,  115. 

FINDING  LOST  GOODS,  see  Property,  8, 
1473. 

FINDINGS  (of  trial  courts),  see  Verdicts  and 
Findings,  8,  2249;  (of  appellate  courts), 
see   Appeal   and   Review,   9,    226. 

FINES,  9,   1360. 

FIRES,  9,   1361. 

FISH  AND    GAME   LAAVS,   9,   1364. 

FIXTURES,   9,   1367. 

FIXTURES  AS  BETAVEEN  LANDLORD  AND 
TENANT   [Special  Article],  6,   388. 

FOLIOING  PAPERS,  see  Motions  and  Orders, 

8,  1043;   Pleading,   8,   1355. 

FOOD,  9,   1369. 

FORCIBLE    ENTRY    AND    UNLAWFUL    DE- 
TAINER, 9,    1371. 
FORECLOSURE  OF  MORTGAGES  ON  LAND 

9,  1378. 

FOREIGN    CORPORATIONS,   9,    1395. 
FOREIGN     CORPORATIONS     TO     DO     BUSI- 
NESS  OUTSIDE   OF  DOMICILE    [Special 

Article],    3,    1459. 

FOREIGN   JUDGMENTS,   9,    1405. 

FOREIGN  LAWS,  see  Conflict  of  Laws,  9, 
599;   Evidence,  9,  1286. 

FORESTRY   AND   TIMBER,  9,   1408. 

FORFEITURES,  see  Penalties  and  Forfei- 
tures,  8,   1340. 

FORGERY,   9,    1418. 

FORMER   ADJUDICATION,    9,    1422. 

FORMER  CONVICTION  OR  ACQUITTAL, 
see   Criminal   Law,   9,    854. 

FORMER  DETERMINATION  OF  TITLE  IK 
DISTRIBUTION  DECREES  [Special  Ar- 
tide],   3,  1489. 

FORMS  OF  ACTION,  9,   1444. 

FORNICATION,    9,    1445. 

FORTHCOMING  AND  DELIVERY  BONDS. 
see  Attachment,  9,  289;  Executions,  9, 
1331;    Replevin,   8,    1736. 

FORWARDERS,   see   Carriers,  9,   477. 

FRANCHISES,    9,    1445. 

FRATERNAL  MUTUAL  BENEFIT  ASSOCIA- 
TIONS. 9.  1449.  See  Special  Article,  By- 
Laws — Amendment  as  Affecting  Exist- 
ing Membership  Contracts,   5,  496. 

FRAUD   AND   UNDUE  INFLUENCE,   9,    1475. 

FRAUDS,    STATUTE   OF,   9,    1494. 

FR.4.UDULENT    CONVEYANCES,    9,    1508. 

FREEMASONS,  see  Associations  and  Socie- 
ties, 9,  274;  Fraternal  Mutual  Benefit 
Associations,   9,    1449. 

FRIENDLY  SUITS,  see  Causes  of  Action,  etc., 
9,  539;  Pleading,  8,  1355;  Appeal  and  Re- 
view,   9,    115. 

FRIEND  OF  THE  COURT,  see  Amicus  Cu- 
riae,   9,    100. 

FUNDS  AND  DEPOSITS  IN  COURT,  see  Pay- 
ment into  Court,   8,   1337. 

FUTURE  ESTATES,  see  Life  Estates,  etc., 
8,  762. 
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GAMBLIXG   CONTRACTS,  9,   1522. 

GAME    AND    GAME    LAWS,    see    Fish    and 

Game  Laws,   9,  1364. 
GAMING,    see    Betting  and  Gaming,   9,   388; 

Gambling    Contracts,    9,    1522. 
GAMING  HOUSES,  see  Betting  and  Gaming, 

9,    3SS;    Disorderly  Houses,   9,   996. 
GARMSHMENT,   9,    1525. 
GAS,  9,   1532. 

GENERAL  AVERAGE,  see  Shipping  and  Wa- 
ter  Traffic,   8,   1940. 
GENERAL  ISSUE,  see  Pleading,  8,  1421. 
GIFTS,   9,    1534. 
GOOn  WIM.     9,    1539. 
GOVERNOR,  see  States.  8,  1971;  Officers  and 

Public  Employes.  8,  1191. 
GRAKD   JURY,   9,    1540. 
GROUND  RENTS,  see  Landlord    and  Tenant. 

8,  684. 
GUARANTY,    9,    1545. 

GUARDIANS       AD       L,ITEM       AND       NEXT 

FRIENDS,   9,    1549. 
GUARDIANSHIP,    9,    1551. 

H. 

HABEAS    CORPUS    (AND    REPLEGIANDO), 

9,  1559. 

HABITUAL,   DRUNKARDS,   9,    1563. 
HABITUAL     OFFENDERS.      No     cases     have 

been  found  during  the  period  covered. 
HANDWRITING,    PROOF   OF,    see   Evidence. 

9,    1282. 
HARBOR  MASTERS,   see  Navigable  Waters, 

8,  1083;   Shipping  and  Water   Trafflc,  8, 
1903. 

HARMLESS     AND     PREJUDICIAL.     ERROR, 

9,  1563. 

HAWKERS  AND  PEDDLERS,  see  Peddling, 
8,   1338. 

HEALTH,   9,    1586. 

HEARING,  see  Appeal  and  Review,  9,  199; 
Equity,  T,  1376;  Motions  and  Orders,  8, 
1043;   Trial,   8,   2161. 

HEARSAY,  see  Evidence,  9,  1263;  Indict- 
ment and  Prosecution,  8,  212. 

HEIRS,  DEVISEES,  NEXT  OF  KIN  AND 
LEGATEES,  see  Descent  and  Distribu- 
tion, 9,  970;  Estates  of  Decedents,  9, 
1154;  Wills,  8,  2305. 

HERD   LAWS,   see  Animals,    9,   100. 

HIGHWAYS    AND    STREETS,    9,    1588. 

HOLIDAYS,    9,    1629. 

HOMESTE.\DS,   9,    1629. 

HOMICIDE,  9,   1636. 

HORSE  RACING,  see  Racing  (regulation 
generally),  8,  1589;  and  Betting  and 
Gaming,    9,    389. 

HORSES,   see   Animals,    9,    100;    Sales    (war- 
ranty), 8,  1774. 
HOSPITALS,  see  Asylums  and   Hospitals,   9, 

280. 
BOUSES   OF   REFUGE   AND    REFORMATO- 
RIES,   see   Charitable,    etc.,    Institutions, 
1,   507;   Prisons,   etc.,   8,   1448. 
HUSBAND  AND  WIPE,  8,  122. 


ICE,  see  Waters  and  Water  Supply,  8,  2271. 
ILLEGAL  CONTRACTS,  see  Contracts,  9,  671. 


IMMIGRATION,  see  Aliens,  9,  86. 

IMPAIRING    OBLIGATION    OF    CONTRACT, 

see  Constitutional  Law,  9,   628. 

IMPEACHMENT,  see  Officers,  etc.,  8,  1203; 
Witnesses,  8,  2368;  Evidence,  9,  1307. 
Right  of  jurors  to  impeach  their  own 
verdict,   see   New  Trial,   etc.,   8,   1166. 

IMPLIED    CONTRACTS,    8,    155. 

IMPLIED  TRUSTS,  see  Trusts,  8,  2177. 

IMPLIED  WARRANTIES,  see  Sales,  8,   1776. 

IMPOUNDING,    see   Animals,    9,    104. 

IMPRISONMENT  FOR  DEBT,  see  Civil  Ar- 
rest,  9,   570;  Constitutional   Law,  9,    622. 

IMPROVEMENTS,  see  Accession  and  Confu- 
sion of  Property,  9,  10;  Ejectment,  etc., 
9,  1037;  Implied  Contracts,  8,  159;  Land- 
lord and  Tenant,  8,  670;  Partition,  8, 
1246;  Public  Works  and  Improvements, 
8,  1506;  Trespass  (to  try  title),  8,  2157; 
Cancellation  of  Instruments  (relief  ob- 
tainable), 9,   455. 

INCEST,   8,    167. 
INCOMPETENCY,  8,  169. 

INDECENCY,  LEWDNESS  AND  OBSCEN. 
ITY,  8,  171. 

INDEMNITY,   8,    173. 

INDEPENDENT  CONTRACTORS,  8,  176. 

INDEPENDENT       CONTRACTORS       UNDER 

EMPLOYERS'  LIABILITY  ACTS   [Special 

Article],  3,  1704. 

INDIANS,   8,   179. 

INDICTMENT    AND    PROSECUTION,    8,    189. 
INDORSING  PAPERS,    see  Motions   and   Or- 
ders, 8,  1043;  Pleading,  8,  1355. 

INFAMOUS  CRIMES,  see  Indictment  and 
Prosecution,  8,  192;  Witnesses,  8,  2350, 
2376. 

INFANTS,   8,    267. 

INFORMATIONS,  see  Indictment  and  Prose- 
cution (accusation  of  crime),  8,  192; 
Quo  Warranto,  8,  1582. 

INFORMERS,  see  Penalties  and  Forfeitures 

8,  1339. 
INJUNCTION,   8,    279. 

INNS,  RESTAURANTS,  AND  LODGING 
HOUSES,    8,    317. 

INQUEST  OF  DAMAGES,  see  Damages  9, 
924;   Default.s,  9,  903. 

INQUEST  OF  DEATH,  see  Coroners,  9,  733. 
See,  also,  6,  33. 

INSANE   PERSONS,   8,   319. 

INSOLVENCY,  8,  329. 

INSPECTION,  see  Discovery  and  Inspection, 

9,  990. 

INSPECTION    LAWS,    8,    332. 

INSTRUCTIONS,  8,  333,  see  Special  Article, 
Additional  Instructions  after  Retire- 
ment, 4,  1718. 

INSURANCE,  8,  377;  see  Special  Articles, 
Proximate  Cause  in  Accident  Insurance, 
4,  232;  Assignability  of  Life  Insurance 
Policies,   4,   235. 

INTEREST,   8,    472. 

INTERNAL  REVENUE  LAWS,  8,  478. 

INTERNATIONAL  LAW^.  No  cases  have  been 
found  during  the  period  covered  by  Vol. 
8.     See    6,    163. 

INTERPLEADER,    8,   4  83. 
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INTERPRETATION,  see  titles  treating  of 
the  various  writings  of  which  an  inter- 
pretation is  sought,  as  Contracts,  9,  682. 

INTERPRETERS,  see  Examination  of  Wit- 
nesses,  9,    1312. 

INTERSTATE  COMMERCE,  see  Commerce, 
9,   5S4.     Compare  Carriers,  9,  466. 

INTERVENTION,    see  Parties,   8,   1243. 
llfTOXICATING  LIQUORS,  8,   486. 

INTOXICATION,  see  Incompetency  (effect  on 
capacity  to  contract),  8,  169;  Criminal 
La-w  (capacity  to  commit  crime),  9,  853; 
Intoxicating  Liquors  (offense  of  drunk- 
enness), e,  208;  Habitual  Drunkards 
(guardianship),    9,    1563. 

INV^ENTIONS,  see  Patents,  8,  1285;  and  as 
to  rights  in  unpatented  inventions,  see 
Property,    8,    1472. 

INVESTMENTS,  see  Estates  of  Decedents,  9, 
1168;  Trusts,  8,  2190;  also  as  to  invest- 
ment Institutions,  seo  Banking  and  Fi- 
nance,   9,    334. 

IRRIGATION,  see  Waters  and  Water  Supply, 
8,  227S,  2289;  also  see  Special  Article,  3, 
1112. 

ISLANDS,  see  Boundaries,  9,  402;  Navigable 
Waters,  8,  1083;  Waters  and  Water  Sup- 
ply,   8,    2262;    Riparian    Owners,    8,    1744. 

ISSUE,    see    Wills    (interpretation),    8,    2326. 

ISSUES  TO  JURY,  see  Equity,  9,  1110;  Jury, 
8,    617. 


JEOFAIL,  see  Harmless  and  Prejudicial  Er- 
ror, 8,  1;  Pleading,  8,  1413,  and  like 
titles. 

JEOPARDY,  see  Criminal  Law,  9,  854;  In- 
dictment and  Prosecution,  8,  201. 

JETTISON,   see  Shipping,  etc.,  8,   1903. 

JOINDER  OF  CAUSES,  see  Pleading,  8,  1375. 

JOINT  ADVENTURES,  8,    520. 

JOINT  EXECUTORS  AND  TRUSTEES,  see 
Estates  of  Decedents,  9,  1199;  Trusts,  8, 
2169. 

JOINT  LIABILITIES  OR  AGREEMENTS,  see 
Contracts,    9,  654,   and  like  titles;   Torts, 

8,  2125. 

JOINT  STOCIC  COMPANIES,  8,  521. 

JOINT  TENANCY,  see  Tenants  In  Common 
and  Joint  Tenants,  8,  2114. 

JUDGES,   8,    522. 

JUDGMENT  NOTES,  see  Confession  of  Judg- 
ment,  9,   595. 

JUDGMENTS,  8,  530. 

JUDICIAL  NOTICE,  see  Evidence,  9,  1229; 
Pleading,  8,   1355. 

JUDICIAL    SALES,    8,    574. 

JURISDICTION,    8,    579. 

JURY,   8,   617. 

JUSTICES   OF  THE  PEACE,  8,  635. 

JUSTIFICATION,  EXCUSE,  AND  MITIGA- 
TION OF  LIBEL  AND  SLANDER  [Spe- 
cial  Article],    6,    430. 

K. 

KIDNAPPING,  8,  656. 

L. 

LABELS,    see    Commerce    (unlabeled   goods), 

9,  583;  Food  (unlabeled  food  products), 
9,  1369;  Trade  Marks  and  Trade  Names, 
8,    2137. 

LABOR  UNIONS,  see  Trade  Unions,  8,  2142; 
Associations  and  Societies,  9,  274;  Con- 
spiracy (boycotting),  9,  602;  Injunction, 
8,  300. 

LACHES,  see  Equity,  9,  1123. 


LAKES  AND  PONDS,  see  Navigable  Waters, 
S,  1083;  Riparian  Owners,  8,  1744;  Wa- 
ters  and   Water   Supply,    8,   2270. 

LANDLORD  AND  TENANT,  8,  656.  See  Spe- 
cial Article,  Fixtures  of  Tenants,  6,   388. 

LAND  PATENTS,   see   Public  Lands,  8,   148«. 

LARCENY,   8,   699. 

LASCIVIOUSNESS,  see  Indecency,  Lewdness 
and  Obscenity,  8,  172. 

LATERAL  RAILROADS,  see  Eminent  Do- 
main'  9,    1073;   Pcailroads,  8.   1590. 

LATERAL  SUPPORT,  see  Adjoining  Owners, 
9,    28. 

LAW  OP  THE  CASE,  see  Appeal  and  Re- 
view, 9,   218,   226. 

LAW  OF  THE  ROAD,  see  Highways  and 
Streets,   5,    1668. 

LEASES,  see  Landlord  and  Tenant,  8,  656; 
Bailment  (hiring  of  chattels),  9,  323; 
Sales  (conditional  sale  and  lease),  8, 
1816. 

LEGACIES  AND  DEVISES,  see  Estates  of 
Decedents,  9,  1206;  Wills,  8,  2305  et  seq. 

LEGAL  CONCLUSIONS.  Averment  of,  see 
Pleading,  8,  1355;  Testimony  To,  see 
Evidence,  9,  1289;  as  part  of  decision  by 
court,  see  Verdicts  and  Findings,  8, 
2254. 

LEGATEES,  see  Estates  of  Decedents,  9, 
1206;  Wills,  8,  2305. 

LETTERS,  see  Postal  Law,  8,  1441;  Evidence 
(letters  as  evidence),  9,  1279;  Contracts 
(letters  as  offer  and  acceptance),  9,  657. 

LETTERS  OP  CREDIT,  see  Banking  and  Fi- 
nance, 3,  418;  Negotiable  Instruments, 
8,   1124. 

LEVEES,  see  Waters  and  Water  Supply,  8, 
2275;  Navigable   Waters,   8,   1083. 

LEWDNESS,  see  Indecency,  Lewdness  and 
Obscenity,  8,  171. 

LIABILITY  OF  MASTER  FOR  ASSAULT  BY 
SERVANT    [Special   Article],    6,    275. 

LIBEL  AND  SLANDER,  8,  713.     See  Special 

Article,    Justification,    6,    430. 
LIBRARIES,   see   Schools   and   Education,  S, 

1869;    Charitable   Gifts,   9,   555. 

LICENSES,    8,    734. 

LICENSES  TO  ENTER  ON  LAND,  8,   753. 

LIENS,  8,  755.  Particular  kinds  of  liens 
usually  accorded  a  separate  treatment 
are  excluded  to  topics  like  Chattel  Mort- 
gages, 9,  564;  Judgments,  8,  566;  Mort- 
gages,  8,  1035;  Taxes,  8,  2078. 

LIFE  ESTATES,  REVERSIONS  AND  RE- 
MAINDERS, 8,    762. 

LIFE  INSURANCE,  see  Fraternal  Mutual 
Benefit  Ass'ns,  9,  1449;  Insurance.  8,  377. 

LIGHT  AND  AIR,  see  Adjoining  Owners,  9, 
28;  Easements,  9,  1019;  Injunction,  8, 
296;    Nuisance,    8,    1180. 

LIMITATION  OF  ACTIONS,  8,  768. 

LIMITED    PARTNERSHIP,    see   Partnership, 

8,  1284;   Joint   Stock    Companies,    8,    521. 
LIQUIDATED    DA1VLA.GES,    see    Damages,    9, 

870;    Penalties    and    Forfeitures,    8,    1339. 
LIS   PENDENS,  8,   791. 
LITERARY    PROPERTY,    see    Property,     8, 

1472;   Copyrights,  9,  730. 
LIVERY    STABLE    KEEPERS,    see    Animals, 

9,  104;  Bailment,  9,  323;  compare  Health, 
9,  1586;  Licenses,  8,  734;  Nuisance,  8, 
1180. 

LIVE  STOCK  INSURANCE,  see  Insurance,  8 

377. 
LLOYD'S,  see  Insurance,   8,  377. 
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LOAN  AND  TRUST  COMPANIES,  see  Bank- 
ing and  Finance,  9,  334;  Corporations,  9, 
733. 

LOANS,  see  Bailment,  9,  323;  Banking  and 
Finance,  9,  327;  Implied  Contracts,  8, 
159;   Mortgages,   8,   1022;  Usury,   8,    2211. 

LOCAL  IMPROVEMENTS  AND  ASSESS- 
MENTS, see  Public  Works  and  Improve- 
ments, 8,  1535. 

LOCAL  OPTION,  see  Intoxicating  Liquors,  8, 
488. 

LOGS  AND  LOGGING,  see  Forestry  and  Tim- 
ber, 9,  1410. 

LOST  INSTRUMENTS,  see  Restoring  Instru- 
ments and  Records,  8,  1742. 
LOST  PROPERTY,  see  Property,  8,  1473, 
LOTTERIES,   8,    795. 

M. 

MAIMING;  MAYHEM,  8,  796. 

MALICE,  see  Criminal  Law,  9,  851;  Homi- 
cide, 9,  1636;  Torts,  8,   2125. 

MALICIOUS  ABUSE  OF  PROCESS,  see  Ma- 
licious Prosecution  and  Abuse  of  Pro- 
cess,   8,    797. 

MALICIOUS  MISCHIEF,  8,  796. 

MALICIOUS  PROSECUTION  AND  ABUSE  OF 
PROCESS,  8,  797,  supplementing  special 
article,   4,   470. 

MANDAMUS,   8,   810. 

MANDATE,  see  Bailment,  9,  326;  Appeal  and 
Review,    9,    226. 

MARINE  INSURANCE,  see  3,  792.  and  topic 
Shipping  and  Water   Traffic,   8,   1940. 

MARITIME  LIENS,  see  Shipping  and  Water 
Traffic,    8,    1906. 

MARKET  REPORTS,  see  Exchanges  and 
Boards  of  Trade,  9,  1326;  Telegraphs 
and    Telephones,    6,    1677. 

MARKETS,  see  Municipal  Corporations,  8, 
1068. 

MARKS,  see  Animals,  9,  107;  Commerce,  9, 
583;  Food,  7,  1670;  Forestry  and  Timber, 
9,  1408;  Trade  Marks  and  Trade  Names, 
8,  2137;  and  see  Elections  (marks  on  bal- 
lot),   9,    1050. 

MARRIAGE,  8,  833. 

MARRIAGE  SETTLEMENTS,  see  Husband 
and   Wife,    8,    122. 

MARSHALING  ASSETS  AND  SECURITIES, 
8,    838. 

MARSHALING  ESTATE,  see  Estates  of  De- 
cedents,   9,    1169. 

MARTIAL  LAW  [Special  Article],  3,  800. 
Cf.  4,   640. 

MASTER  AND  SERVANT,  8,  84  0.  See  Spe- 
cial Article,  Liability  of  Master  For 
Assault  by  Servant,  5,   275. 

MASTERS   AND    COMMISSIONERS,    8,    951. 

MASTERS  OF  VESSELS,  see  Shipping  and 
Water  Traffic,  8,  1904. 

MECHANICS'   LIENS,   8,    954. 

MEDICINE  AND  SURGERY,  8,   972. 

MENTAL  SUFFERING  AS  AN  ELEMENT 
OF   DAMAGES    [Special   Article],   6,   629. 

MENTAL  SUFFERING  AS  AN  ELEMENT  OF 
DAMAGES  IN  TELEGRAPH  CASES,  6, 
1678. 

MERCANTILE    AGENCIES,    8,    981. 

MERGER  IN  JUDGMENT,  see  Former  Adju- 
dication,   9,    1422. 

MERGER  OF  CONTRACTS,  see  Contracts,  9. 
695. 

MERGER  OF  ESTATES,  see  Real  Property, 
8,    1679. 


MILITARY  AND   NAVAL   LAW,  8,   981. 
MILITIA,    see    Military    and    Naval    Law,    6, 

642. 
MILLS,   8,   985. 

MINES  AND  MINERALS,  8,   985. 
MINISTERS    OF    STATE,     see    Ambassadors 

and    Consuls,   9,    99. 
MINUTES,  see  Judgments,  8,  538. 

MISJOINDER,  see  Parties,  8,  1246;  Pleading, 
8,   1355;   Equity,  9,   1131. 

MISTAKE  AND  ACCIDENT,  8,  1020. 

MISTRIAL,  see  Discontinuance,  Dismissal 
and  Nonsuit,  9,  982;  New  Trial  and  Ar- 
rest of  Judgment,  8,  1153. 

MONEY  COUNTS,   see  Assumpsit,  9,   278. 

MONEY  LENT,  see  Implied  Contracts,  8, 
159;   Assumpsit,   9,   278. 

MONEY    PAID,     see    Implied    Contracts,    8, 

159;  Assumpsit,  9,  279. 
MONEY  RECEIVED,   see  Implied  Contracts, 

8,  159;  Assumpsit,  9,  278. 

MONOPOLIES,  see  Combinations  and  Monop" 
olles,  9,  578. 

MORTALITY  TABLES,  see  Damages.  9,  919; 
Death  by  Wrongful  Act,  9,  934;  Evi- 
dence,   9,   1282. 

MORTGAGES,  8,   1022. 
MOTIONS  AND  ORDERS,  8,   1043. 
MULTIFARIOUSNESS,    see    Equity,    9,    1131. 
MULTIPLICITY,   see    Equity,    9,   1117. 

MUNICIPAL  AIDS  AND  RELIEFS,  see  Mu- 
nicipal  Bonds,  8,  1046;  Municipal  Corpo- 
rations, 8,  1076;  Railroads,  8,  1599. 

MUNICIPAL     BONDS,    8,     104  6.      See    Specia.1 

Article,  Recitals  of  Law  in  Municp«l 
Bonds,   4,   717. 

MUNICIPAL  CORPORATIONS,  8,  1056. 

MUNICIPAL  COURTS,  see  Courts,  9,  83»; 
Judgments,   8,  530;  Jurisdiction,  8,  579. 

MURDER,  see  Homicide,  8,  106. 

MUTUAL  ACCOUNTS,  see  Accounting,  Ac- 
tion for,  9,  17;  Accounts  Stated,  etc.,  9, 
19. 

MUTUAL  INSURANCE,  see  Fraternal  Mutual 
Benefit  Ass'ns,  9,  1449;  Insurance,  8,  377. 

N. 

NAMES,  SIGNATURES,  AND  SEALS,  8,  1082. 

NATIONAL  BANKS,  see  Banking  and  Fi- 
nance, 9,  332. 

NATURAL  GAS,  see  Gas,  9,  1532;  Mines  and 
Minerals,   8,   985. 

NATURALIZATION,   see  Aliens,  9,  89. 

NAVIGABLE   AVATERS,   8,   1083. 

NE  EXEAT,  8,  1090. 

NEGLIGENCE,  8,  1090. 

NEGOTIABLE   INSTRUMENTS,   8,   1124. 

NEUTRALITY,   see  War,    8,   2257. 

.NEW  PROMISE,  see  Limitation  of  Actions, 
8,  786;  Bankruptcy,  9,  381. 

NEWSPAPERS,    8,    1151. 

iOW  TRIAL  AND  ARREST  OF  JUDGMENT, 

8,  1153. 

NEXT    FRIENDS,    see    Guardians    ad    Litem 

and    Next    Friends,    9,    1549. 
NEXT  OF  KIN,  see  Estates  of  Decedents,  9, 

1154;  Wills,  8,  2330. 
NON-NEGOTIABLE  PAPER,  8,  1167. 
NONRESIDENCE,  see  Absentees,  9,  9;  Aliens, 

9.  84;  Citizens,  9,  569;  Domicile,  9,  1010; 
Attachment,  9,   283;  Process,  8,  1449. 
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NOTARIES  AND  COMMISSIONERS  OF 
DEEDS,   8,  1168. 

NOTES  OP  ISSUE,  see  Dockets,  Calendars 
and  Trial  Lists,  9,  1008. 
,  NOTICE,  see  Notice  and  Record  of  Title,  8, 
1169,  and  like  titles  treating  of  the  sub- 
ject-matter in  respect  to  which  notice  is 
imputed. 

NOTICE  AND  RECORD  OP  TITLE,  8,  1169. 

NOTICE  OP  CLAIM  OR  DEMAND,  see  Causes 
of  Action,  etc.,  9,  539;  Higliways  and 
Streets,   9,  1620;   Municipal   Corporations, 

8,  1080;  Master  and  Servant,  8,  854; 
Negligence,  8,  1090;  Railroads,  8,  1590; 
Carriers,   9,   484,   485. 

NOTICES,  see  titles  treating  of  the  subject- 
matter  whereof  notices  are  required. 
Compare  Process,  8,  1449. 

NOVATION,   8,    1179. 

NUISANCE,  8,   1180. 

o. 

OATHS,  8,   1191. 

OBSCENITY,    see    Indecency,    Lewdness    and 

Obscenity,   8,    172. 
OBSTRUCTING  JUSTICE,  8,  1191. 
OCCUPATION  TAXES,    see   Licenses,   8,    734; 

Taxes,  8,   2095. 
OFFER   AND   ACCEPTANCE,   see   Contracts, 

9,  657. 

OFFER  OF  JUDGMENT,  see  Confession  of 
Judgment,  9,  595;  Judgments,  6,  215; 
Costs,    9,    818. 

OFFICE  JUDGMENTS,   see  Defaults,   9,  960. 

OFFICERS  AND  PUBLIC  EMPLOYES,  8, 
1191. 

OFFICIAL  BONDS,  see  Bonds,  9,  394;  In- 
demnity, 8,  173;  Officers,  etc.,  8,  1218; 
Suretyship,    8,    2050. 

OPENING  AND  CLOSING,  see  Argument  and 
Conduct  of  Counsel,   9,  240. 

OPENING  JUDGMENTS,  see  Judgments,  8, 
543. 

OPINIONS  OF  COURT,  see  Appeal  and  Re- 
view, 9,  226;  Courts,  9,  844;  Former  Ad- 
judication, 9,  1422;  Stare  Decisis,  8,  1965. 

OPTIONS,  see  Contracts,  9,  662;  Gambling 
Contracts,  9,  1522;  Vendors  and  Pur- 
chasers,   8,    2218. 

ORDER  OF  PROOF,  see  Trial,  8,  2165.  Com- 
pare  Examination  of  Witnesses,   9,   1312. 

ORDERS  FOR  PAYMENT,  see  Non-Negotia- 
ble Paper,   8,   1167. 

ORDERS  OF  COURT,  see  Motions  and  Or- 
ders, 8,  1043;  Former  Adjudication,  9, 
1422. 

ORDINANCES,  see  Municipal  Corporations, 
8,    1064;   Constitutional   Law,  9,   611. 

OYSTERS  AND  CLAMS,  see  Fish  and  Game 
Laws,  9,   1367. 

P. 
PARDONS  AND  PAROLES,  8,  1224. 
PARENT   AND   CHILD,   8,    1225. 
PARKS     AND     PUBLIC    GROUNDS,    8,     1233, 

supplementing   special  article,   4,   876. 
PARLIAMENTARY    LAW,   8,    1236. 
PAROL  EVIDENCE,  see  Evidence,  9,  1250. 
PARTIES,  S,  1236. 
PARTITION,    8,    124  6. 
PARTNERSHIP,  8,   1261. 
PARTY  WALLS,  8,  1284. 
PASSENGERS,   see  Carriers,  9,  495. 


PATENTS,  8,  1285. 
PAUPERS,  8,  1324. 
PAW^NBROKERS  AND  SECONDHAND 

DEALERS,    8,    1327. 
PAYMENT  AND   TENDER,   8,   1329. 
PAYMENT  INTO  COURT,  8,  1337. 
PEDDLING,  8,   1338. 
PEDIGREE,    see  Evidence,   9,    1266. 
PENALTIES    AND    FORFEITURES,    8,    1339. 
PENSIONS,   8,    1343. 
PEONAGE,     see    Slaves,     8,     1945.     Compare 

Charitable  and  Correctional  Institutions, 

1,   507;  Convicts,  9,   729. 

PERFORMANCE,  see  Contracts,  9,  695,  and 
other  contract  titles. 

PERJURY,  8,   1344. 

PERPETUATION  OF  TESTIMONY,  see 
Equity,   9,   1110;   Depositions,   9,    964. 

PERPETUITIES  AND  ACCUMULATIONS,  8, 
1348. 

PERSONAL  INJURIES,  see  Highways  and 
Streets,  9,  160S;  Master  and  Serv- 
ant, 8,  849,  944;  Negligence,  8,  1090;  Mu- 
nicipal Corporations,  8,  1078;  Damages, 
9,  903;  Carriers,  9,  502;  Railroads,  8, 
1590;  Street  Railways,  8,  2015,  and  other 
like  titles. 

PERSONAL  PROPERTY,  see  Property,  8, 
1472,  and  the  titles  dealing  with  trans- 
actions concerning  personalty,  e.  g.,  Bail- 
ment, 9,   323;    Sales,  8,  1751. 

PERSONS,  see  topics  describing  classes  of 
persons,  e.  g..  Husband  and  Wife,  8, 
122;    Infants,  8,   267. 

PETITIONS,  see  Equity,  9,  1130;  Motions 
and  Orders,  8,  1043;  Pleading,  8,  1372. 

PETITORY  ACTIONS,  8,   1353. 

PEWS,  see  Religious  Societies,  8,  1718;  Real 
Property,  8,  1676. 

PHOTOGRAPHS,  see   Evidence,   9,   1306. 

PHYSICAL  EXAMINATION,  see  Discovery 
and  Inspection  (before  trial),  9,  995; 
Damages,   9,   920. 

PHYSICIANS  AND  SURGEONS,  see  Medicine 
and  Surgery,  8,  972. 

PILOTS,  see  Shipping  and  Water  Traffic,  8, 
1933. 

PIPE   LINES  AND   SUBWAYS,   8,   1354. 

PLACE  OF  TRIAL,  see  Venue  and  Place  ot 
Trial,   8,   2236. 

PLANK  ROADS,  see  Toll  Roads  and  Bridges, 
8,   2123. 

PLATE  GLASS  INSURANCE,  see  Insurance, 
8,  377. 

PLEADING,   8,  1355. 

PLEAS,  see  Equity,  9,  1139;  Pleading,  8, 
138L 

PLEDGES,    8,    1431. 

POINTING  FIREARMS,  see  Homicide,  9, 
1643;  Weapons,   8,   2302. 

POISONS,    8,    1440. 

POLICEMEN,  see  Municipal  Corporations,  §§ 
5,  10,  8,  1060,  1068;  Officers  and  Public 
Employes,  8,  1191;  Sheriffs  and  Con- 
stables, 8,  1897.  Compare  Arrest  and 
Binding   Over,    9,    252. 

POLICE  POWER,  see  Constitutional  Law,  9, 

619;    Municipal   Corporations,   8,    1068. 
POLLUTION   OP   WATERS,   see    Waters   and 

Water    Supply,    8,    2267.     Compare    Nui- 
sance,   8,    1180. 

POOR  LAWS,  see  Paupers,  8,  1328. 
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POOR  LITIGANTS,  see  Costs  (In  forma  pau- 
peris),   9,    814. 

POSSE  COMITATUS,  see  Arrest  and  Binding 
Over,    e,     252. 

POSSKSSION,  WRIT  OF,  8,  1441. 
I'OSSKSSORY  WARRANT,   8,   1441. 
POSTAL,  LAW,  8,  1441. 

POSTPONEMENT,  see  Continuance  and  Post- 
ponement, 9,  649. 

POWERS,  8,  1445. 

POWERS  OF  ATTORNEY,  see  Agency.  9, 
58;  Attorneys  and  Counselors,  9,  313; 
Fraud!?,    Statute    of,   9,    1494. 

PRAECIPE,  see  Process,  8,   1451;   Witnesses 

(subpoena),  8,  2389. 
PRAYERS,  see  Equity,   9,   1133;  Pleading,  8, 

1381. 

PRECATORY  TRUSTS,  see  Trusts,  8,  2169; 
Wills,  8,  2341;  Charitable  Gifts,  9,  555. 

PRELIMINARY  EXAMINATION,  see  Arrest 
and  Binding  Over,  9,   253. 

PRELIMINARY  SUITS,  see  Causes  of  Action 
and  Defenses,  9,  539;  Discontinuance, 
Dismissal  and  Nonsuit,  9,  982;  Plead- 
ing,  8,   1355. 

PRESCRIPTION,  see  Adverse  Possession,  9, 
39;  Easements,  9,  1020;  Limitation  of 
Actions,   8,   768. 

PRESUMPTIONS,  see  Evidence  (civil),  9, 
1232;  Indictment  and  Prosecution  (crim- 
inal),  8,  207. 

PRINCIPAL  AND  AGENT,  see  Agency,  9,  58. 

PRINCIPAL   AND    SURETY,    see    Suretyship, 

8,    2050. 
PRIOR    APPROPRIATION,    see    Waters    and 

Water  Supply,  8,   2278. 

PRIORITIES  BETWEEN  CREDITORS,  see 
Liens,  8,  755,  and  titles  there  referred  to. 
Also  Bankruptcy,  9,  370,  and  similar 
titles  dealing  with  distribution  of  assets. 

PRISONS,    JAILS,    AND     REFORMATORIES, 

8,    1448. 

PRIVACY,  RIGHT  OF,  see  Torts,  8,  2125. 

PRIVATE  INTERNATIONAL  LAW,  see  Con- 
flict of  Lav^rs,  9,  596. 

PRIVATE  SCHOOLS,  see  Colleges  and  Acad- 
emies, 9,  575. 

PRIVATE  WAYS,  see  Easements,  9,  1021. 

PRIVILEGE,  see  Libel  and  Slander,  8,  719; 
Arrest  and  Binding  Over,  7,  268;  Civil 
Arrest,  9,  570;  Witnesses,  8,  2385. 

PRIVILEGED  COMMUNICATIONS,  see  Libel 
and  Slander,  8,  713;  Witnesses,  8,  2362. 

PRIZE,  see  War,  8,  2257. 

PRIZE  FIGHTING.  No  cases  have  been 
found  during  the  period  covered  by  vol- 
ume 8.     See  4,    1070. 

PROBATE,    see    Wills,    8,    2318. 
PROCESS,   8,    1449. 

PRODUCTION  OF  DOCUMENTS,  see  Discov- 
ery and  Inspection,  9,  991;  Evidence,  9, 
1287. 

PROFANITY  AND   HLASPHEMY,   8,   1467. 

PROFERT,  see  Pleading,  8,  1367. 

PROFITS  A  PRENDRE,  see  Real  Property, 
8,   1676;   Easements,  9,    1017. 

PROHIBITION,  WRIT  OF,  8,  1467. 
PROMOTERS,   see   Corporations,   9,   740,    also 

compare    Contracts,    9,    654;    Fraud    and 

Undue   Influence.   9,   1475. 


PROPERTY,      8,      1471.     Particular      kinds. 

rights  or  transfers  of  property  or  sub- 
jects of  property  are  excluded  to  sepa- 
rate     topics.     See      headings      describing 

them. 

PROSECUTING  ATTORNEYS,  see  Attorney! 
and  Counselors,  9,  316. 

PROSTITUTION,  see  Disorderly  Conduct,  9, 
995;  Disorderly  Houses,  9,  996;  For- 
nication, 5,  1518;  Indecency,  Lewdness 
and  Obscenity,  8,  171. 

PROXIES,  see  Corporations,  9,  774;  Agency 
9,    58. 

PROXIMATE  CAUSE  IN  ACCIDENT  INSUR- 
ANCE   [Special    Article],    4,    232. 

PUBLICATION,  see  Newspapers,  8,  1151; 
Process,  8,  1457;  Libel  and  Slander,  8, 
718. 

PUBLIC  BUILDINGS  AND  PLACES,  see 
Highways  and  Streets,  9,  1588;  Parks 
and  Public  Grounds,  8,  1233;  Public 
Works,  etc.,  8,  1506;  Buildings  an* 
Building  Restrictions,  9,  441.  Also  see 
Counties,  9,  827;  Municipal  Corporations, 
8,  1073;  States,  8,  1970;  United  Stat«B,  8, 
2207;  Postal  Law,  8,  1441. 

PUBLIC    CONTRACTS,    8,    1473. 
PUBLIC   LANDS,   8,   1486. 

PUBLIC  POLICY,  see  Contracts,  9,  673;  Con- 
stitutional Law,  9,  610. 

PUBLIC  WORKS  AND   IMPROVEMENTS,  8, 

1506. 

PUIS  DARREIN  CONTINUANCE,  see  Plead- 
ing,  8,   1384,   1392. 

PURCHASE-MONEY  MORTGAGES,  B«e 
Mortgages,  8,  1022;  Vendors  and  Pur- 
chasers, 8,  2216. 

PURCHASERS  FOR  VALUE,  see  Notice  and 
Record  of  Title,  8,  1170;  Fraudulent  Con- 
veyances, 9,  1508;  Negotiable  Instru- 
ments,  8,   1141. 


Q- 


QUARANTINE,  see  Estates  of  Decedents 
Crights  of  widow),  9,  1175;  Health,  9, 
15S6;  Shipping  and  Water  Traffic,  8, 
1903. 

QUASI    CONTRACT,    see    Implied    Contracts, 

8,  155. 

QUESTIONS    OF    LAAV   AND    FACT,    8,    15«C. 

Q,UIETING  TITLE,  8,  1570. 

QUORUM,  see  Corporations,  9,  779;  Muni- 
cipal Corporations,  8,  1064;  Statutes 
(validity  of  passage),  8,   1977. 

aUO  WARRANTO,  8,  1582. 

R. 

RACING,    8,     1589.     Compare     Betting     and 

Gaming,   9,    389. 
RAILROADS,   8,   1590. 
RAPE,   8,    1667. 

RATIFICATION,    see   Agency,    9,    71. 
REAL  ACTIONS.    No  cases  have  been  found 

during    the    period    covered    by    Vol.    8. 

See    6,    1247. 
REAL  COVENANTS,  see  Covenants  for  Title, 

9,  845;     Buildings,    etc.,     9,    441;     Ease- 
ments,   9,    1017. 

REAL  ESTATE  BROKERS,  see  Brokers,  9, 
413. 

REAL  PROPERTY,  8.  1676.  Particular 
rights  and  estates  In  real  property  and 
actions  pertaining  thereto  are  separate- 
ly treated  In  topics  specifically  devoted 
to  them.     See  headings  describing  same. 
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REASONABLE  DOUBT,  see  Indictment  and 
Prosecution,   8,   189. 

RECAPTION,  see  Assault  and  Battery,  9, 
261;  Trespass,  8,  2147;  Replevin,  8,  1732. 

RECEIPTORS,  see  Attachment,  9,  289;  Exe- 
cutions,   9,    1331. 

RECEIPTS,  see  Payment,  etc.,  8,  1329;  Evi- 
dence, 9,  1331.  See,  also,  for  partic- 
ular kinds  of  receipts  Warehousing,  etc. 
(warehouse  receipts),  8,  2259;  Banking, 
etc.  (certificates  of  deposits),  9,  334; 
Executions  (forthcoming  receipts),  9, 
1331. 

RECEIVERS,  8,  1679. 

RECEIVING    STOLEN    GOODS,    8,    1696. 

RECITALS,  see  Estoppel,  9,  1218;  Municipal 
Bonds,  8,   1053;    Statutes,    8,   1987. 

RECITALS  OF  LAW  IN  MUNICIPAL  HONDS 
[Special   Article],    4,    717. 

RECOGNIZANCES,  6,   1268. 

RECORDARI,  see  Justices  of  the  Peace,  8, 
635. 

RECORDING  DEEDS  AND  MORTGAGES,  see 
Notice  and  Record  of  Title,  8,   1174. 

RECORDS  AND  FILES,  8,  1697. 

REDEMPTION,  see  Executions  (sales),  9, 
1334;  Foreclosure  of  Mortgages  on  Land, 
9,  1394;  Judicial  Sales,  8,  574;  Mortgages, 
8,  1041. 

RE-EXCHANGE,  see  Negotiable  Instru- 
ments,  8,  1124;   Banking,   etc.,   9,   339. 

REFERENCE,   8,   1702. 

REFORMATION  OF  INSTRUMENTS,  8,   1708. 

REFORMATORIES,  see  Prisons,  Jails  and 
Reformatories,    8,   1448. 

REGISTERS  OF  DEEDS,  see  Notice  and  Rec- 
ord of  Title,  8,  1174;  OfTlcers,  etc.,  8, 
1191. 

REGISTRATION,  see  Notice  and  Record  of 
Title,   8,    1178. 

REHEARING,  see  Appeal  and  Review,  9, 
230;  Equity,  9,  1150;  New  Trial,  etc.,  8, 
1153. 

REINSURANCE,  see  Insurance,  8,  444. 

REJOINDERS,   see   Pleading,   8,    1355. 

RELATION,  see  topics  treating  of  various 
legal  acts  to  which  the  doctrine  of  re- 
lation may  be  applied,  such  as  Con- 
tracts. 9,  654;  Deeds,  etc.,  9,  943;  Tres- 
pass, 8,  2147. 

RELEASES,  8,    1714. 

RELIEF  FUNDS  AND  ASSOCIATIONS,  see 
Fraternal,  etc.,  Associations,  9,  1449; 
Master    and    Servant,    8,    840. 

RELIGIOUS    SOCIETIES,   8,   1718. 

REMAINDERS,  see  Life  Estates,  etc.,  8,  762; 
Perpetuities,  etc.,  8,  1348;  Wills,   8,  2330. 

REMEDY  AT  LAW,  see  Equity,  9,  1113;  In- 
junction, 8,  282,  and  other  topics  dealing 
with  equitable   remedies. 

REMITTITUR,  see  Appeal  and  Review,  9, 
223;  Judgments,  8,  534;  New  Trial,  etc., 
8,    1153;    Damages,    9,    906. 

REMOVAL   OF   CAUSES,   8,   1722. 
RENDITION  OF  JUDGMENT,  see  Judgments, 

8,  538;  Justices  of  the  Peace,  8,  635. 
REPLEADER,   see   Pleading,   8,   1355. 
REPLEGIANDO,   see   Habeas  Corpus,   etc.,   9, 

1559. 
REPLEVIN,  8,  1732. 

REPLICATION,  see  Pleading.  8,  1384. 
REPORTED    QUESTIONS,    see    Appeal     and 

Review,  9,  111,  131. 


REPORTS,  see  Records  and  Files,  8,  1697. 
Reporting  Decisions  of  Courts,  see 
Courts,  9,   844. 

REPRESENTATIONS,  see  Deceit,  9,  935. 
1095;  Estoppel,  9,  1219;  Sales  (war- 
ranty),   8,    1808. 

REPRIEVES,  see  Pardons  and  Paroles,  8, 
1224;   Homicide,  9,  1636. 

RES  ADJUDICATA,  see  Former  Adjudica- 
tion,   9,    1422. 

RESCISSION,  see  Contracts,  9,  703;  Sales,  8, 
1758,  1787,  1799;  Vendors  and  Purchasers, 
8,  2225;  Cancellation  of  Instruments,  9, 
454;  Reformation  of  Instruments,  8,  1708. 

RESCUE,    see  Escape   and  Rescue,   9,    1152. 

RES  GESTAE,  see  Evidence  (civil),  9,  1267; 
Indictment    and    Prosecution     (criminal), 

8,  214.  Compare  titles  relating  to  that 
whereof  the  res  gestae  is  offered. 

RESIDENCE,    see    Absentees,    9,     9;    Aliens, 

9,  84;  Citizens,  9.  o69;  Domicile,  9, 
1010;  Elections,  9,  1044;  Attachment,  9, 
2S3;    Process,    8,    1449. 

RESISTING  OFFICER,  see  Obstructing  Jus- 
tice,  8,  1191. 

RESPONDENTIA,  see  Shipping,  etc.,  8,  1906. 

RESTITUTION,  see  Forcible  Entry,  etc.,  9, 
1371;   Replevin,  8,   1732. 

RESTORING  INSTRUMENTS  AND  REC- 
ORDS, 8,   1742. 

RESTRAINT  OF  ALIENATION,  see  Per- 
petuities   and    Accumulations,    8,    1348. 

RESTRAINT  OF  TRADE,  see  Contracts,  9, 
677;   Combinations,   etc.,   9,    576. 

RETRAXIT,  see  Discontinuance,  etc.,  9, 
984;  Pleading,   8,    1355. 

RETURNABLE  PACKAGE  LAWS,  see  Com- 
merce, 9,  583. 

RETURNS,  see  Process,  8,  1461,  and  compare 
titles  treating  of  mesne  and  final  pro- 
cess, e.  g.,  Attachment,  9,  288;  Execu- 
tions, 9,  1334.  See,  also,  Elections  (elec- 
tion,   canvass    and   return),   9,    1051. 

REVENUE  LAWS,  see  Taxes,  8,  2058;  In- 
ternal Revenue  Laws,  8,  478;  Licenses, 
8,   734. 

REVERSIONS,  see  Life  Estates,  etc.,  8,  762; 
Wills,  8,  2305. 

REVIEW,  see  Appeal  and  Review,  9,  199; 
Certiorari  ("writ  of  review"),  7,  606; 
Equity  (bill  of  review),  9,  1150;  Judg- 
ments   (equitable  relief),  8,  548. 

REVIVAL  OF  JUDGMENTS,  see  Judgments. 
8,  568. 

REVIVOR  OF  SUITS,  see  Abatement  and  Re- 
vival, 9,  5;  Equity,  9,  1143. 

REVOCATION,  see  Agency,  7,  70;  also  Spe- 
cial Article,  4,  1295;  Licenses,  8,  734; 
Wills,  8,  2316,  2323. 

REVOCATION  OP  AGENCY  BY  OPERATION 
OF  LAW  [Special  Article],  4,  1295. 

REW^ARDS,   8,    1743. 

RIGHT  OF   PRIVACY,  see  Torts,   8,   2125. 

RIGHT  OF  PROPERTY,  see  Replevin.  8, 
1732.  Compare  Attachment,  9,  291;  Exe- 
cutions, 9,  1332,  as  to  claims  by  third 
persons  against  a  levy. 

RIGHT  OF  STOCKHOLDERS  TO  INSPECT 
BOOKS  AND  PAPERS  [Special  Article], 
5,    834. 

RIOT,  8,  1744. 

RIPARIAN  OW^NERS,  8,  1744. 

ROBBERY,    8,    1749. 

RULES  OF  COURT,  see  Csurts,  9,  843;  Com- 
pare titles  treating  of  practice  to  which 
rules  relate,  e.  g..  Appeal  and  Review,  9, 
103. 
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SAFE  DEPOSITS,  see  Warehousing  and  De- 
posits, 8,  2258;  Banking  and  Finance,  9, 
338. 

SALES,   8,    1751. 

SALVAGE,  see  Shipping,  etc.,  S,  1936. 

SATISFACTION  AND  DISCHARGE,  see  Ac- 
cord and  Satisfaction,  9,  16;  Contracts, 
9,  695;  Judgments,  8,  570;  Mortgages,  8, 
1039;  Payment  and  Tender,  8,  1329;  Re- 
leases, 8,  1714. 

SAVING  QUESTIONS  FOR  REVIEW,  8,  1822. 

SAVINGS  BANKS,   see   Banking,   etc.,  9,  334. 

SCANDAL.  AND  IMPERTINENCE,  see  Equi- 
ty,   9,    1130;    Pleading,    8,    1355. 

SCHOOL  LANDS,  see  Public  Lands,  8,  1486; 
Schools    and    Education,    8,    1857. 

SCHOOLS  AND   EDUCATION,  8,   1851. 

SCIRE  FACIAS,   8,   1870. 

SEALS,  see  Names,  Signatures,  and  Seals,  8, 
1083.  Compare  titles  relating  to  instru- 
ments whereof  seal  is  required. 

SEAMEN,    see   Shipping,  etc.,   8,   1905. 

SEARCH  AND   SEIZURE,   8,    1870. 

SEAWEED,   see   Waters   and   Water   Supply, 

8,  2262. 

SECONDARY  EVIDENCE,  see  Evidence,  9, 
1244. 

SECONDHAND  DEALERS,  see  Pawnbrok- 
ers,  etc.,    S,    1327. 

SECRET  BALLOT,  see  Elections,  9,  1050. 

SECURITY  FOR  COSTS,  see  Costs,  9,  813. 

SEDUCTION,   8,  1871. 

SELF-DEFENSE,    see   Assault    and    Battery, 

9,  257;    Homicide,   9,    1644. 
SENTENCE,  see  Indictment  and  Prosecution, 

8,   244. 

SEPARATE  PROPERTY,  see  Husband  and 
Wife,   8,   134. 

SEPARATE  TRIALS,  see  Trial  (civil),  8, 
2161;  Indictment  and  Prosecution  (crim- 
inal),  8,  189. 

SEPARATION,  see  Divorce,  9,  999;  Husband 
and  Wife  (separation  agreements),  8, 
127. 

SEQUESTRATION,   8,   1874. 

SERVICE,   see  Process,  8,  1449. 

SET-OFF   AND    COUNTERCLAIM,   8,    1875. 

SETTLEMENT  OF  CASE,  see  Appeal  and 
Review,    9,    157. 

SETTLEMENTS,  see  Accord,  etc.,  9,  11;  Es- 
tates of  Decedents,  9,  1204;  Guardian- 
ship, 7,  1912;  Trusts,   8,  2169. 

SEVERANCE  OF  ACTIONS,  see  Pleading,  8, 
1355;   Trial,   8,   2161. 

SEWTERS   AND   DRAINS,   8,   1882. 

SHAM  PLEADINGS,  see  Pleading,  8,  1355. 

SHELLEY'S  CASE,  see  Real  Property,  8, 
1677;  Deeds  of  Conveyance,  9,  943; 
Wills,   8,  2330. 

SHERIFFS  AND  CONSTABLES,  8,  1897. 

SHERIFF'S  SALES,  see  Executions,  9,  1333; 
Judicial   Sales,  8,   574. 

SHIPPING  AND   WATER  TRAFFIC,  8,  1903. 

SIDEWALKS,  see  Highways  and  Streets,  9, 
1615. 

SIGNATURES,  see  Names,   etc.,  8,  1083. 

SIMILITER,    see  Pleading,   8,  1421. 

SIMULTANEOUS  ACTIONS,  see  Election  and 
Waiver,    9,    1037. 

SLANDER,  see  Libel  and  Slander,  8,  731. 

SLAVES,   8,    1945. 


SLEEPING  CARS,  see  Carriers,  9,  466;  Taxes, 

8,    2059. 
SOCIETIES,    see   Associations   and    Societies. 

9,    274. 
SODOMY,  8,  1946. 
SOLICITATION     TO     CRIME,     see     Criminal 

Law,    9,    851,   and   topics   treating   of   the 

crime  solicited. 
SPANISH  LAND  GRANTS,  see  Public  Lands, 

8,    1503. 
SPECIAL   ASSESSMENTS    AND   TAXES,    see 

Public  Works  and  Improvements,  8,  1506. 
SPECIAL     INTERROGATORIES     TO     JURY, 

see  Verdicts  and  Findings,   8,   2246. 
SPECIAL  JURY,  see  Jury,  8,  617. 
SPECIAL  VERDICT,  see  Verdicts  and  Find- 
ings, 8,  2246. 
SPECIFIC    PERFORMANCE,    8,    1946. 

SPENDTHRIFTS,   see  Guardianship,   9,   1551; 

Trust.s      (spendthrift     trusts),      8,      2172; 

Wills   (spendthrift  conditions),  8,   2305. 
STARE   DECISIS,    8,   1965. 

STATE    LANDS,    see    Public    Lands,    8,    1492, 

1501. 
STATEMENT    OF    CLAIM,    see    Pleading,    8, 

1355;     Estates     of     Decedents,     9,     1180; 

Counties,  9,  836;  Municipal  Corporations, 

8,  1080. 

STATEMENT  OF  FACTS,  see  Appeal  and  Re- 
view,  9,   157. 

STATES,   8,    1970. 

STATUTES,   8,   1976. 

STATUTORY  CRIMES,  see  Criminal  Law,  9, 
851,  also  the  topics  denominating  the 
analogous  common-law  crimes,  e.  g.. 
Larceny,    8,    701. 

STATUTORY  PROVISOS,  EXCEPTIONS  AND 
SAVINGS   [Special  Article],  4,  1543. 

STAY  LAWS,  see  Executions,  9,  1329;  Judi- 
cial Sales,  8,  574;  Foreclosure  of  Mort- 
gages   on   Land,   9,    1378. 

STAY  OF  PROCEEDINGS,  8,  1999. 

STEAM,    8,    2001. 

STENOGRAPHERS,  8,  2001. 

STIPULATIONS,   8,   2001. 

STOCK  AND  STOCKHOLDERS,  see  Corpora- 
tions, 9,  757;  Foreign  Corporations,  9, 
1404. 

STOCK  EXCHANGES,  see "  Exchanges  and 
Boards   of  Trade,  9,   1326. 

STOCK  YARDS,  see  Warehousing,  etc.,  8, 
2258;  Railroads,  8,  1590;  Carriers,  9, 
493;  Food  (live  stock  inspection),  9, 
1369;    Exchanges    and    Boards    of    Trade, 

9,  1326. 

STOPPAGE  IN  TRANSIT,  see  Sales,  8,  1789; 
Carriers,    9,    477-481. 

STORAGE,  see  Warehousing  and  Deposits,  8, 
2260. 

STORE  ORDERS,  se*e  Master  and  Servant, 
8,    840;   Payment,    etc.,    8,    1329. 

STREET    RAILWAYS,    8,    2004. 

STREETS,  see  Highways   and   Streets,   8,  40. 

STRIKES,  see  Conspiracy,  9,  600;  Constitu- 
tional Law,  9,  610;  Master  and  Servant, 
8,  840;  Trade  Unions,  8,  2142.  Com- 
pare Building,  etc..  Contracts  (impos- 
sibility of  performance),  »,  427;  In- 
junction,  8,    300. 

STRIKING  OUT,  see  Pleading,  8,  1355;  Trial, 
8,    2161. 

STRUCK  JURY,  see  Jury,  8,  635 

SUBMISSION  OF  CONTROVERSY,  8,  J040. 


TOPICAL  INDEX. 


XT 


SUBPOENA,  see  Witnesses,  8,  2389;  Equity, 
9,  1127;  Process,  8,   1449. 

SUBROGATION,    8,    2041. 

SUBSCRIBING  PLEADINGS,  see  Pleading-, 
S,    1355;    Equity,   9,    1130. 

SUBSCRIPTIONS,    8,    2044. 

SUBSTITUTION  OP  ATTORNEYS,  see  Attor- 
neys  and   Counselors,    9,   303. 

SUBSTITUTION  OP  PARTIES,  see  Abate- 
ment and  Revival,   9,  5;   Parties,   8,   1242. 

SUBWAYS,  see  Pipe  Lines  and  Subw^ays,  8, 
1354. 

SUCCESSION,  see  Descent  and  Distribution, 
9,  970;  Estates  of  Decedents,  9,  1154; 
Taxes  (succession  taxes),  8,  2092;  Wills, 

8,  2305. 
SUICIDE,   8,    2045. 

SUMMARY     PROCEEDINGS,     see     Landlord) 

and  Tenant,   8,  656. 
SUMMARY   PROSECUTIONS,    see   Indictment 

and    Prosecution,    8,    265. 
SUMMONS,    see    Process,    8,    1449. 
SUNDAY,    8,    2045. 
SUPERSEDEAS,    see   Appeal  and   Review,   9, 

141-144. 
SUPPLEMENTAL    PLEADINGS,    see    Equity, 

9,  1133;    Pleading-,    8,    1405. 

SUPPLEMENTARY   PROCEEDINGS,   8,   204  6. 

SUPPORT  AND  MAINTENANCE,  see  Ali- 
mony, 9,  89;  Husband  and  Wife,  8, 
122;  Infants,  8,  267;  Insane  Persons,  8, 
321;  Parent  and  Child,  8,  1229;  Guard- 
ianship,   9,    1553. 

SURCHARGING  AND  FALSIFYING,  see  Ac- 
counting-, Action  for,  9,  17;  Estates  of 
Decedents,   9,   1204;   Trusts,   8,   2169. 

SURETY   OF  THE   PEACE,    8,    2050. 

SURETYSHIP,    8,    2050. 

SURFACE  WATERS,  see  Waters,  etc,  8, 
2271;  Railroads,  8,  1609;  and  as  to  duty 
to  maintain  highways  in  such  manner 
as  to  prevent  diversion,  see  Highways, 
etc.,  9,  1599. 

SURPLUSAGE,  see  Equity,  9,  1130;  Pleading, 
8,   1355. 

SURPRISE,  see  New  Trial,  etc.,  8,  1159;  De- 
faults, 9,  960;  Mistake  and  Accident,  8, 
1020. 

SURROGATES,  see  Courts,  9,  839;  Estates 
of    Decedents,    9,    1154;    Wills,    8,    2305. 

SURVEYORS,  see  Counties,  9,  827;  Bound- 
aries,   9,    397. 

SURVIVORSHIP,  see  Death  and  Survivor- 
ship (presumptions),  9,  925;  Deeds,  etc. 
(interpretation),    9,    951;    Wills,    8,    2305. 

SUSPENSION  OF  POWER  OP  ALIENATION, 
see  Perpetuities  and  Accumulations,  8, 
1349. 

T. 

TAKING  CASE  FROM  JURY,  see  Directing 
Verdict,  etc.,  9,  975;  Discontinuance, 
Dismissal  and  Nonsuit,  9,  982;  Ques- 
tions of  Law  and  Fact,   8,   1566. 

TAXES,    8,    2058. 

TELEGRAPHS   AND  TELEPHONES,   8,   2096. 

TENANTS  IN  COMMON  AND  JOINT  TEN- 
ANTS, 8,  2114. 

TENDER,  see  Payment  and  Tender,  8,  1329. 

TERMS  OF  COURT,  see  Courts,  9,  840; 
Dockets,  Calendars  and  Trial  Lists,  9, 
1008. 

TERRITORIES  AND  FEDERAL  POSSES- 
SIONS, 8,  2121. 


TESTAMENTARY  CAPACITY,  see  Wills,  8, 
2307. 

THEATERS,  see  Buildings  and  Building  Re- 
strictions, 9,  441;  Exhibitions  and  Shows, 
9,   1344. 

THEFT,    see   Larceny,   8,    701. 

THREATS.  No  cases  have  been  found  dur- 
ing the  period  covered  by  Vol.  8.  See 
6,  1697. 

TICKETS,  see  Carriers,  9,  499;  Exhibitions 
and    Shows,    9,    1344. 

TIDE  LANDS,  see  Public  Lands,  8,  1486; 
Waters,   etc.,   8,    2262. 

TIME,   8,    2123. 

TIME    TO    PLEAD,    see    Pleading,    8,    1419. 

TITLE  AND  OWNERSHIP,  see  Property,  8, 
1471,  and  topics  treating  of  particular 
property  and  of  the  transfer  thereof. 

TITLE  INSURANCE,   see  Insurance,   8,  414. 

TOBACCO.  No  cases  have  been  found  dur- 
ing the  period  covered  by  Vol.  8.  See 
6,   1698. 

TOLL   ROADS    AND   BRIDGES,    8,    2123. 

TONTINE  INSURANCE,  see  Insurance,  8, 
377. 

TORRENS  SYSTEM,  see  Notice  and  Record 
of  Title,   8,  1178. 

TORTIOUS  INTERFERENCE  WITH  AN- 
OTHER'S CONTRACT  [Critical  Note],  6, 
1704. 

TORTS,   8,    2123. 

TOWAGE,   see  Shipping,  etc.,   8,  1933. 

TOAVNS;    TOWNSHIPS,   8,    2130. 

TRADE  MARKS  AND  TRADE  NAMES,  8, 
2137. 

TRADE  SECRETS,  see  Property,  8,  1472; 
Master   and   Servant,   8,    848. 

TRADE  UNIONS,  8,  2142. 

TRADING  STAMPS,  see  Betting  and  Gam- 
ing, 9,  388;  Gambling  Contracts,  9,  1522. 
See,    also.    Licenses,    8,    734. 

TRANSFER  OF  CAUSES,  see  Dockets,  etc., 
9,   1009;   Removal  of  Causes,  8,  1722. 

TRANSITORY  ACTIONS,  see  Venue  and 
Place   of  Trial,   8,   2236. 

TREASON.  No  cases  have  been  found  dur- 
ing the  period  covered. 

TREASURE  TROVE,  see  Property,  8,  1471. 

TREATIES,  8,   2146. 

TREES,  see  Emblements,  etc.,  9,  1072; 
Forestry  and  Timber,  9,  1408. 

TRESPASS,    8,   2147. 

TRESPASS  ON  THE  CASE,  see  Trespass,  8, 
2147. 

TRESPASS  TO  TRY  TITLE,  see  Trespass,  8, 
2157. 

TRIAL,  8,  2161;  with  Special  Article,  4,  1718. 

TROVER,  see  Conversion  as  Tort,  9,  722; 
Election  and  Waiver  (waiver  of  tort), 
9,    1037. 

TRUST  COMPANIES,  see  Banking  and  Fi- 
nance,  9,   334. 

TRUST  DEEDS,  see  Foreclosure,  etc.,  9, 
1378;  Mortgages,  8,  1029;  Trusts,  8,  2169. 

TRUST.S.   8,   2169. 

TURNPIKES,  see  Highways  and  Streets.  9, 
1588;   Toll   Roads  and   Bridges,   8,   2124. 

TURNTABLES,  see  Railroads,  8,  1590;  and 
as  to  the  doctrine  of  the  so-called  'T;urn- 
table    cases,"    see    Negligence,    8,    1098. 

u. 

ULTRA  VIRES,  se<i  Corporations,  9,  745; 
Municipal  Corporations,  8,  1056. 
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UNDERTAKINGS.  No  cases  have  been 
found  during  the  period  covered  by  vol- 
ume 8.     See  4,   1760. 

UNDUE  INFLUENCE,  see  Fraud  and  Undue 
Influence,  9,   1475;   Wills,    8,   2307. 

UNFAIR    COMPETITION,    see    Trade    Marks 

and  Trade  Names,  8,  2139. 
UNION  DEPOTS,  see  Railroads,  8,  1602,  1617; 

Eminent   Domain,   9,    1076. 

UNITED  STATES,  8,  2207. 

UNITED  STATES  COURTS,  see  Courts,  9, 
839.  As  to  procedure  and  jurisdiction, 
consult  the  appropriate  title  for  the 
particular  procedure  under  investigation. 

UNITED  STATES  MARSHALS  AND  COM- 
MISSIONERS, 8,  2210. 

LTCIVERSITIES,  see  Colleges  and  Acad- 
mies,  9,  575;  Schools  and  Education,  8, 
1869. 

UNLAAVFUL  ASSEMBLY.  No  cases  have 
been  found  during  the  period  covered. 

USAGES,  see  Customs   and  Usages,   9,   857. 

USE  AND  OCCUPATION,  see  Landlord  and 
Tenant,  8,  679;  Implied  Contracts,  8,  164. 

USES,  8,   2211. 

USURY,   8,    2211. 

V. 

VAGRANTS,   8,    2215. 

VALUES,  see  Evidence,  9,  1228;  Damages, 
9,    869. 

VARIANCE,  see  Pleading,  8,  1423;  Indict- 
ment,   etc.,    8,    197. 

VENDITIONI  EXPONAS,  see  Attachment,  9, 
288;    Executions,   7,    1617. 

VENDORS   AND   PURCHASERS,  8,    2216. 

VENDORS'  LIENS,  see  Sales,  8,  1751;  Ven- 
dors and  Purchasers,  8,  2234. 

VENUE  AND  PLACE  OF  TRIAL,  8,  2236. 

VERBAL  AGREEMENTS,  see  Contracts,  9, 
654;    Frauds,    Statute    of,    9,    1494. 

VERDICTS  AND  FINDINGS,   8,   2245. 

VERIFICATION,   8,    2255. 

VETO,  see  Statutes,  8,  1976;  Municipal  Cor- 
porations, 8,  1056. 


VIEW,  see  Trial,  8,  21S8;  Eminent  Domain,. 
9,  1101;  Mines  and  Minerals  (statutory- 
right  of  view),  8,  985. 

VOTING  TRUSTS,  see  Corporations,  9,  733; 
Trusts,    8,    2169. 

w. 

WAIVER,   see  Election  and  Waiver,  9,   1037. 

WAR,    8,    2257, 

WAREHOUSING   AND   DEPOSITS,    8,    2258. 

WARRANT  OP  ATTORNEY,  see  Confessioa 
of  Judgment,   9,   595. 

WARRANTS,  see  Arrest  and  Binding  Over, 
9,   251;    Search   and  Seizure,   8,   1870. 

WARRANTY,  see  Covenants  for  Title,  9,. 
847;   Sales,   8,   1774,   1808. 

WASTE,  8,  2261. 

AVATERS    AND    WATER    SUPPLY,    8,    2262; 

with   Special  Article,    3,    1112. 
WAYS,  see  Easements,  9,  1020,  1021;  Eminent 

Domain,  9,  1073. 

WEAPONS,   8,    2302. 

AVEIGHTS  AND  MEASURES,  8,  2304. 
WHARVES,    8,    2304. 

WHITE-CAPPING,  see  Threats,   6,  1697. 
WILLS,  8,   2305. 

WINDING  UP  PROCEEDINGS,   see  Corpora- 
tions,  9,   749;   Partnership,   8,   1276. 
WITHDRAWING    EVIDENCE,    see    Trial,    8,. 

2161;    Harmless    and    Prejudicial    Error, 

9,   1563. 
WITHDRAWING     PLEADINGS    OR    FILES, 

see  Pleading,  8,  1420;  Records  and  Files, 

8,  1697. 
WITNESSES,  8,   2347. 
WOODS    AND    FORESTS,    see    Forestry    and 

Timber,    9,    1408. 
WORK  AND  LABOR,   see  Assumpsit,    5,  299; 

Implied    Contracts,    8,    156;    Ma'ster    and 

Servant,  8,  84  0. 
WORKING    CONTRACTS,    see    Building    and 

Construction    Contracts,    9,    424. 
WRECK,  see  Shipping  and  Water  Traffic,  8, 
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ABATEMENT    AND    REVIVAL. 


§  1.  Causes  of  Abatement  (1).  The  Pen- 
dency of  Another  Suit  or  Action  (1).  Death 
of  a  Party  <2).  Failure  to  Acquire  Jurisdic- 
tion (4).  A  Misjoinder  or  Nonjoinder  (4). 
Alienation   of  Party's  Interest    (4).     Insanity 


(4).  Cessation  of  Incumbency  of  Official 
Party  (4). 

8  2.      Raising  Objection;  Waiver  (4). 

§  3.     Survivability  o£  Causes  of  Action  (5|. 

8  4.  Effect  of  Abatement,  Revival,  and 
'  Continuation    of    Suits    (5). 


The  scope  of  this  topic  excludes  criminal  prosecutions/  bills  of  revivor,-  revival 
of  judgments  ^  or  of  sitatute-barred  causes  of  action,*  and  the  abatement  of  various 
v.rits  for  defects  therein." 

§  1.  Causes  of  ahatement.  The  pendency  of  another  suit  or  action.^ — There 
must  be  identity  of  the  causes  of  action  "^  and  of  the  relief  appropriate,*  and  sub- 


1.  See  Indictment  and  Prosecution,  8  C. 
L.    189. 

2.  See  Equity,  7  C.  L.  1323.  As  to  abate- 
ment of  suit  in  equity  see  Fletcher,  Eq.  Pi. 
&  Pr.  §  915  et  seq.;  Effect  on  crossbill.  Id. 
§  96S.  Bills  of  revivor  in  equity,  and  bills 
in  the  nature  of  bills  of  revivor  see  Fletcher, 
Eq.   PI.  &  Pr.   §§    962-968. 

3.  See  Judgments,  8  C.  L.   530. 

4.  See  Limitation  of  Actions,  8  C.  L.  768; 
Bankruptcy,  7  C.  L.  387. 

5.  See  Attachment,  7  C.  L.  300,  and  like 
titles. 

0.  See  7  C.  L.  1.  Effect  in  equity  of  an- 
other suit  pending,  see  Fletcher,  Bq.  PI.  & 
Pr.   §   293  et  seq. 

7.  Though  the  result  of  a  suit  in  one 
court  may  affect  the  determination  of  an- 
other suit  in  another  court,  yet,  where  the 
causes  of  action  are  not  identical,  "lis  pen- 
dens" cannot  be  properly  pleaded.  Central 
Impr.  &  Cont.  Co.  v.  Grasser  Cont.  Co.  [La.] 
44  So.  10.  The  pendency  of  an  appeal  by  a 
defendant,  from  a  judgment  against  him  by 
a  justice  for  the  possession  of  premises  and 
rent  to  a  certain  time,  is  a  bar  to  suit  by 
the  plaintiff  for  the  possession  and  rent 
since  the  time  of  the  former  action.  Mc- 
Lain  v.  Nurnberg  [N.  D]  112  N.  W.  245. 
While  a  contest  of  an  alleged  will  is  in 
progress  of  trial,  it  is  improper  for  the  ad- 
ministrator to  file  a  separate  contest,  as 
he  could  have  entered  into  the  one  pend- 
ing if  he  desired.  Rainey  v.  Ridgway  [Ala.] 
41  So.  632.  During  the  pendency  on  appeal 
of  a  divorce  decree  dividing  certain  real  es- 
tate between  the  parties,  one  of  them  can- 
not maintain  an  action  against  the^^  other 
to  recover  one-half  the  products  of  toB  land. 
Richardson  v.  Richardson  [Wash.]   ^^^.  1069. 

9Curr.L.— 1.  ,»i' 


Not  identical:  Action  on  quantum  meruit 
after  partial  payment  made,  and  action  to 
recover  partial  payment.  Tyler  v.  Standard 
Wine  Co.,  102  X.  Y.  S.  6  5.  An  action  to  fore- 
close an  equitable  mortgage  is  not  a  bar  to 
an  action  to  foreclose  another  mortgage  not 
an  equitable  one.  Koppang  v.  Steenerson, 
100  Minn.  239,  111  N.  W.  153.  Action  by  in- 
surer to  reform  policy  not  barred  by  pend- 
ency of  an  action  on  the  policy.  National 
Fire  Ins.  Co.  v.  Hughes  [N.  Y.]  81  N.  E.  562. 
Where  in  an  action  for  unlawful  detainer 
the  issue  is  whether  the  defendant  as  ten- 
ant is  holding  over,  he  cannot  plead  pend- 
ency of  another  suit  between  him  and  a 
former  owner  to  settle  alleged  contract 
rights  in  the  land.  Chambers  v.  Irish  [Iowa] 
109  N.  W.  787.  An  action  to  recover  pos- 
session of  corporate  stock,  held  by  defend- 
ant to  secure  notes  given  by  plaintiff  to  the 
seller  for  the  purcha.se  price,  is  not  barred 
by  pendency  of  another  suit  between  the 
same  parties  involving  different  stocks 
Leigh  V.  Laughlin,  222  111.  265,  78  N.  E.  56?, 
An  action  by  an  insured  for  the  cancellation^ 
of  the  policy  and  return  of  a  note  given  for- 
the  first  premium,  on  the  ground  of  fraudu- 
lent representations,  is  not  abated  by  the- 
pendency  of  a  suit  by  the  agent  of  the  in- 
surer on  the  note.  Mutual  Life  Ins.  Co.  v. 
Hargus  [Tex.  Civ.  App  ]  99  S.  W.  580.  A 
plaintiff  is  not  barred  from  suing  for  a  re- 
scission of  a  contract  of  sale  of  land  by 
the  pendency  of  a  suit  against  him  and 
the  defendant,  brought  by  certain  heirs  who 
were  in  pos.session  to  establish  their  inter- 
est. Olschewske  v.  King  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.  635,  96  S.  W.  665.  The 
pendency  of  a  suit  against  a  mutual  bene- 
fit   association    for    funeral    expenses    is    no> 
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stantial  identity  of  parties  in  interest  and  suable.'  If  in  respect  to  the  suits  two 
courts  are  concurrent,  it  does  not  matter  that  one"  is  ordinarily  above  the  other.^" 
\Vhile  the  jurisdiction  of  the  Federal  courts  will  ordinarily  prevail  over  that  of  a 
state  court  having  an  identical  controversy  before  it,^^  this  does  not  apply  where 
the  objects  of  the  suits  differ.^-  The  rule  that  the  same  person  cannot  maintain 
more  than  one  action  against  the  same  defendant  on  the  same  cause  applies  no  less 
to  the  state  than  to  other  litigants,  and  it  has  been  uniformly  applied  in  actions 
lor  penalties.^^  A  suit  is  pending  from  the  time  it  is  commenced  ^*  until  finall}''  de- 
termined.^^    The  pending  of  a  suit  may  have  ceased,  though  the  formal  entry  of  a 


defense  to  a  suit  between  the  same  parties 
for  sicl<  benefits  in  wliich  the  association 
claimed  it  was  only  liable  for  funeral  ex- 
penses. Courtney  v.  Fidelity  Mut.  Aid  Ass'n, 
120  Mo.  App.  110,  94  S.  W.  768,  101  S.  W. 
1098.  In  Alabama  the  pendency  of  an  ac- 
tion of  unlawful  detainer  is  no  bar  to  an 
action  in  ejectment  brought  by  the  same 
plaintiff  against  the  same  defendant,  con- 
cerning the  -same  land.  Williams  v.  Gaston 
[Ala.]  42  So.  552.  A  suit  to  quiet  title  need 
not  be  suspended  until  the  final  determina- 
tion of  a  pending  suit  by  defendant  claim- 
ing that  the  conveyance  to  plaintiff's  grantor 
w^as  fraudulent,  and  of  a  contemplated  suit 
to  set  such  conveyance  aside.  Dorris  v.  Mc- 
Manus  [Cal.  App.]  86  P.  909.  A  suit  to  en- 
join the  cutting  of  timber  on  the  ground 
that  the  right  to  do  so  has  terminated  is  not 
abated  by  tiie  pendency  of  a  former  suit  al- 
leging that  only  certain  trees  could  be  cut, 
though  an  amended  answer  in  the  first  suit 
alleges  the  right  to  cut.  Baker  v.  Davis 
[Ga.]  57  S.  B.  62.  An  action  at  law  for  an 
injury  does  not  abate  by  the  pendency  of 
a  suit  in  equity  to  cancel  a  release  alleged 
to  liave  been  obtained  by  fraud.  St.  Louis, 
etc.,  R.  Co.  V.  Smith  [Ark.]  100  S.  W.  884. 
In  New  Jersey  the  pendency  of  a  bill  seek- 
ing to  impose  a  lien  on  lands  of  an  admin- 
istrator claimed  to  have  been  fraudulently 
transferred  does  not  bar  a  petition  asking 
that  the  administrator  be  required  to  pay 
petitioner  a  distributive  share  under  a  de- 
cree of  distribution.  In  re  Bayley's  Estate 
[N.  J.    Eq.]    63    A.    1117. 

8.  Where  an  action  for  trespass  involv- 
ing damages  for  taking  goods  is  pending, 
an  action  of  trover  for  tlie  goods  is  prop- 
erly found  for  the  defendant.  Charron  v. 
Thivierge  [R.  I.]  66  A.  835.  Where  a  non- 
resident is  proceeded  against  by  substituted 
process,  the  judgment  can  operate  only  on 
the  property  seized  in  the  suit,  hence,  where 
such  suit  is  against  two  parties  and  the 
property  of  only  one  of  them  is  seized,  the 
suit  can  be  invoked  as  lis  pendens  only  by 
the  party  whose  property  has  been  seized. 
Henderson  Iron  Works  &  Supply  Co.  v. 
Howard    [La.]    44    So.    296. 

».  A  .suit  involving  the  right  to  personal 
property  in  which  summons  was  issued  but 
not  served  on  one  of  the  defendants  abates 
a  subsequent  suit  by  such  defendant  for  the 
same  property  in  another  county.  Love- 
land-Garrttt  Co.  v.  Day,  30  Ky.  L.  R.  879,  99 
S.  W.  924.  A  suit  by  a  bank  on  a  note  in- 
dorsed to  it  for  value  is  not  barred  by  a  re- 
covery against  the  defendant  bj'  the  bank's 
president  for  tlie  amount  paid  for  the  note 
in  a  pending  action  to  which  the  bank  was 
not  a  party,  though  it  had  advanced  the 
consideration    for    tlie    note    at    the    request 


of  its  president  as  his  agent.  Empire  Trust 
Co.  V.  Magee,  102  N.  Y.  S.  9.  Then  pendency 
of  a  griirnisliee  action  is  a  good  defense  by 
way  of  plea  in  abatement  in  an  action  by 
tlie  garni.shee'.s  creditor  to  recover  the  debt 
souglit  to  be  readied  by  garnishment  pro- 
ceedings. The  proper  practice  in  such  cases 
is  to  stay  proceedings  pending  the  deter- 
mination of  the  garnishee's  liability  in  the 
garnishee  action.  American  Hardwood  Lum- 
ber Co.  V.  Joannin-Hansen  Co.,  99  Minn.  305, 
109  N.  W.  403.  A  suit  to  foreclose  a  mort- 
gage on  an  undivided  interest  in  land  is  not 
abated  by  the  pendency  of  a  partition  suit 
brought  by  the  owner,  to  which  the  mort- 
gagee was  not  a  party.  Van  Houten  v.  Ste- 
venson, 69  N.  J.  Eq.  626,  64  A.  1094;  Id.,  68 
N.    J.    Eq.    490,    64   A.    1058. 

10.  The  pendency  of  a  mandamus  pro- 
ceeding in  the  superior  court  to  compel  po- 
lice commissioners  to  issue  an  occupation 
permit  is  a  bar  under  the  California  stat- 
ute, to  an  identical  proceeding  between  the 
same  parties,  in  the  court  of  appeals.  Goy- 
tino  V.   McAleer    [Cal.   App.]    88   P.   991. 

11.  See  note  3  C.  L.  3. 

12.  Suit  in  Federal  court  by  gas  com- 
pany making  city  gas  commission  and  of- 
ficers parties  defendant,  does  not  deprive 
state  court  of  jurisdiction  of  suit  by  pri- 
vate citizen  against  company  to  enjoin  cut- 
ting off  gas.  Ricliman  v.  Consol.  Gas  Co., 
186  N.  Y.  209,  78  N.  E.  871.  The  pendency  in 
another  court  of  an  action  in  personam, 
involving  no  issue  or  property  of  wliich  a 
Federal  court  has  acquired  jurisdiction,  pre- 
sents no  ground  to  stay  the  action  in  the 
P'tderal  court.  Guardian  Trust  Co.  v.  Kan- 
sas City  So.  R.  Co.  [C.  C.  A.]  146  F.  337.  A 
suit  in  a  Federal  court  to  quiet  title  is  not 
barred  by  the  pendency  in  a  state  court  of  a 
suit,  to  recover  the  land,  in  which  the  posi- 
tions of  the  parties  were  reversed.  North 
Carolina  Min.  Co.  v.  Westfeldt,   151  F.   290. 

13.  A  plea  of  the  pendency  of  another 
suit,  in  another  county,  for  the  same  cause, 
states  a  good  defense  to  a  suit  by  tlie  com- 
monwealth, on  relation  of  a  school  super- 
intendent, to  recover  the  penalty  of  a  stat- 
utory bond  given  by  a  school  book  pub- 
lisher to  tlie  commonwealth,  but  where  the 
actions  are  not  identical  they  may  be  prose- 
cuted at  the  same  time,  prior  to  judgment 
in  one  of  them,  for  different  breaches  of  the 
bond,  though  there  can  be  but  one  re- 
covery. Johnson  Pub.  Co.  v.  Com.,  30  Ky.  L. 
R.   148,  97  S.  W.   749. 

14.  See  Actions,  7  C.  L.  28;  Limitation  of 
.\ctions,  8  C.  L.  768,  and  see,  also.  Process, 
8   C.  L.   1449. 

15.  See  Judgments,  8  C.  L.  1008.  See, 
also,  Appeal  and  Review,  7  C.  L.  128. 
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IJual  order  therein  lias  not  yet  been  made.^*^     By  the  later  decisions  a  plea  of  another 
suit  pending  may  be  defeated  by  dismissing  the  other  suit  after  plea  filed.^' 

Death  of  a  partij}^ — If  the  action  has  come  to  judgment  it  does  not  abate, 
though  the  cause  of  action  be  not  survivable  unless  vacated  or  reversed/*^  and  a  nev/ 
tnal  as  to  one  defendant  does  not  effect  a  total  vacation  of  the  judgment  so  as  to 
fall  outside  this  rule.-°  And  statutes  provide  that  death  after  verdict  or  decision 
of  fact  shall  not  frustrate  judgment.^^  In  equitable  code  actions  a  suspension  and 
not  abatement  results."  A  suit  by  a  guardian  abates  by  the  ward's  death,  and  the 
personal  representative  succeeds.-^  The  frustration  by  death  of  a  statutory  mode 
of  procedure  not  jurisdictional  does  not  abate  the  proceeding.^*  By  statutes  the 
death  of  a  coplaintiff  -^  or  a  codefendant  severally  liable  does  not  abate  the  action,^^ 
even  in  the  case  of  a  partnership  where  the  only  one  served  has  died.-'  If  a  penal 
liahility  accrues  to  each  of  two  persons,  the  death  of  one  pending  his  action  does 
not  abate  the  other.-*  Under  the  United  States  bankruptcy  acts,  the  death  of  a 
banlcTupt  after  the  filing  of  an  involuntary  petition,  though  prior  to  service,  does 
not  abate  the  proceedings,  but  his  heirs  and  personal  representatives  should  be  made 
parties  before  adjudication.^^  The  death  of  a  party,  pending  his  appeal,  who  has 
had  permission  from  the  legislature  to  sue  the  state,  does  not  abate  the  suit  on 
the  ground  that  the  permission  was  personal."*^ 


16.  The  fact  that  the  clerk  failed  to  en- 
ter a  dismissal,  after  being-  so  directed  by 
the  plaintiff,  does  not  render  another  suit 
by  the  latter  for  the  cause  abatable.  Mc- 
intosh  V.    Robb    [Cal.   App.]    88    P.    517. 

17.  Jerseyville  Shoe  Mfg.  Co.  v.  Bell,  125 
111.  App.   496,  citing  cases. 

18.  See   7   C-  L.   2. 

19.  Plaintiff's  death  pending  an  appeal 
from  an  order  granting  defendant  a  new 
trial  does  not  preclude  the  appeal  from  be- 
ing prosecuted  by  his  personal  representa- 
tives. "Wright  V.  Northern  Pac.  R.  Co. 
[Wash.]  88  P.  832.  The  death  of  a  plaintiff 
pending  an  appeal  from  a  judgment  in  her 
favor,  in  a  suit  on  a  liquor  dealer's  bond 
for  sales  to  her  minor  son,  does  not  abate 
the  suit  so  long  as  the  judgment  is  un- 
reversed, but  reversal  does  abate  it.  Ellis 
V.  Brooks   [Tex.]   102  S.  W.   94. 

20.  An  action  for  personal  injuries  does 
not  abate  by  the  death  of  the  plaintiff, 
after  judgment  and  denial  of  a  motion  for  a 
new  trial,  but  before  an  appeal.  Fowden  v. 
Pacific  Coast  S.  S.  Co.,  149  Cal.  151,  86  P.  178. 

21.  The  death  of  plaintiff  pending  the 
determination  of  a  divorce  suit  does  not  im- 
pair the  power  of  the  court  to  enter  final 
judgment  for  him,  under  the  California 
statute.  John  v.  Superior  Ct.  of  Los  Angeles 
County    [Cal.   App.]    90   P.   53. 

22.  An  equitable  action  to  have  a  deed 
delivered  up  and  canceled  on  the  ground  of 
fraud  in  its  procurement  does  not  abate  upon 
the  death  of  the  grantor,  who  was  the  origi- 
nal plaintiff.  Talbott  v.  Southern  Oil  Co. 
i'W.  Va.]  55  S.  E.  1009.  In  a  foreclosure  pro- 
ceeding a  decree  entered  after  the  death  of 
plaintiff,  and  without  revivor,  is  an  irregu- 
larity not  open  to  collateral  attack.  Ward- 
robe   V.    Leonard    [Xeb.]    Ill    X.    W.    134. 

23.  TVhere  a  guardian  obtained  a  judg- 
ment as  sucli,  and,  after  the  death  of  the 
ward,  an  appeal  notice  is  served  on  the  plain- 
tiff as  guardian,  the  appellate  court  acquires 
no  jurisdiction  of  him  individually  or  other- 


wise.    Hurst   V.    Hawkins    [Ind.    App.]    80    N. 
E.    42. 

24.  Bastardy  proceeding  where  death  of 
mother  prevents  her  presence  in  court.  Ben- 
nett  v.    Briggs    [N.   J.    Law]    65   A.    717. 

25.  Under  U.  S.  Rev.  St.  §  956  (U.  S. 
Comp.  St.  1901,  p.  697),  an  action  in  a  Fed- 
eral court  by  several  plaintiffs  as  joint  own- 
ers of  bonds  does  not  abate  by  the  death  of 
one  of  the  plaintiffs,  but  may  proceed  in  the 
name  of  the  survivors  upon  suggestion  of 
the  death  on  the  record.  Thomas  v.  Green 
County  [C.  C.  A.]  146  F.  969.  The  death 
of  a  coplaintiff  pending  an  appeal  by  defend- 
ant does  not  abate  the  suit,  under  the  Mis- 
souri statute.  McManus  v.  Oregon  Short 
Line   R.   Co.,   118   Mo.   App.    152,   94   S.  "W.    743. 

26.  Under  the  Alabama  statute,  judgment 
may  be  rendered  against  one  defendant,  in 
an  action  for  tort,  without  revivor  on  the 
death  of  his  codefendant.  Havs  v.  Miller 
[Ala.]    43   So.   818. 

27.  An  action  against  two  partners 
does  not  abate,  though  the  partner  who  was 
served  with  summons  dies  before  trial.  Xor 
need  the  personal  representative  be  made  a 
party,  as  the  action  survives  against  the 
surviving  partner  who  is  primarily  liable. 
Latz  V.  Blumenthal,  50  Misc.  407,  100  N.  Y. 
S.   527. 

28.  The  abatement  of  an  action,  brought 
under  the  Texas  statute  by  a  father  against 
a  liquor  dealer  on  his  bond  for  selling  liquors 
to  his  minor  child,  by  the  death  of  the 
father,  does  not  preclude  the  mother  from 
maintaining  another  action,  though  she  ob- 
jected to  the  abatement  of  the  former. 
Brooks  V.  Ellis  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.   967,  98   S.  W.   936. 

29.  U.  S.  Rev.  St.  §  955  (U.  S.  Comp.  St. 
1901,  p.  697)  providing  for  bringing  in  the  per- 
sonal representative  by  scire  facias,  applies 
onlv  to  personal  actions.  Shute  v.  Patter- 
son   [C.   C.   A.]    147    F.    509. 

30  Ourbridge  v.  State,  117  La.  841,  42 
So.    337. 
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Failure  to  acquire  jurisdiction,^^  as  where  defendant  is  resident  and  entitled  to 
be  sued  elscwhere,^^  is  matter  for  abatement. 

.4  misjoinder  or  nonjoinders^  of  parties  is  ground  for  abatement  at  common 
law,  but  statutes  in  some  states  modify  the  common-law  rule.^*  The  nonjoinder  of 
the  trustee  in  a  subsequent  bankruptcy  proceeding  has  no  such  effect.^^  Nonjoinder 
cf  a  merely  proper  but  not  necessary  party  does  not  abate  the  suit.^® 

Alienation  of  party's  interest. — A  plaintiff  who  assigns  his  interest  to  another 
can  no  longer  prosecute  the  suit,  and  it  abates  until  revived  by  the  successor  in  in- 
terest,^' nor  does  a  reassignment  to  the  original  plaintiff  operate  to  restore  the  suit 
to  its  original  status.^^  But  a  transfer  subject  to  the  outcome  of  the  suit  avoids 
such  an  effect,^^  and  the  sale  of  a  note  by  the  payee  pending  a  suit  thereon,  Tvdth  the 
understanding  that  the  purchaser  should  have  the  recovery,  does  not  abate  the  suit 
where  there  was  no  indorsement  of  transfer  on  the  note  and  no  plea  of  counter- 
claim.*** 

Insanity.*^ 

Cessation  of  incumhency  of  official  party.*'' — The  resignation  of  a  city  officer 
does  not  abate  a  suit  against  him  in  his  official  capacity,  but  his  successor  should 
be  substituted  as  respondent.*^ 

§  2.  Raising  objection;  waiver.'^* — ^\^''hile  plea  is  the  technical  mode,  under 
the  codes  a  motion  *^  or  demurrer  is  sometimes  allowable  for  this  purpose.  De- 
murrer for  want  of  jusisdiction  of  the  person  will  not  reach  the  failure  to  sue  de- 
fendant ex  contractu  in  the  coimty  of  his  residence.*®  In  the  Federal  courts  the 
denial  of  the  plaintiff's  allegation  of  citizenship  is  preferably  raised  by  plea  rather 
tlian  by  motion.*^     The  plea  or  equivalent  should  precede  answer  to  the  merits,** 


See  Venue  and  Place  of  Trial,  8  C.  L. 
L.    3.     See,    also,    Parties,    S 


31.  See  7  C.  L.  3.  See,  also,  Jurisdiction, 
8  C.  L.  579;  Appearance,  7  C.  L.  251;  Process, 
8  C.  L.  1449.  The  privileg-e  of  a  nonresident 
witness,  from  service  of  mesne  process  by 
summons  in  a  civil  case,  cannot  be  pleaded 
in  abatement.  Wilkins  v.  Brock  [Vt.]  64 
A.    232. 

32. 
2236. 

33.  See,    7    C. 
C.   L.    1236. 

34.  Virginia  statute,  providing  that  court 
may  abate  action  as  to  parties  improperly 
joined,  and  proceed  as  to  the  others,  does 
not  confer  jurisdiction  not  otliervrise  exist- 
ing. Mcllvane  v.  Big  Stony  Lumber  Co.,  105 
Va.  613,  54  S.  E.  473.  In  an  action  for  injury 
caused  by  the  negligence  of  defendant  in 
constructing  an  unsafe  sidewalk  in  front 
of  his  property,  the  fact  that  defendant  was 
tenant  in  common  with  another  who  was  not 
joined  cannot  be  pleaded  in  abatement,  the 
action  being  in  tort,  and  the  plaintiff  entitled 
to  sue  one  or  botli.  McDonald  v.  McAdams, 
151  F.  781.  An  action  against  several  per- 
sons alleged  to  be  partners  for  an  Injury 
to  plaintiff  through  the  negligence  of  the 
firm,  while  he  was  in  its  employ,  is  not 
abatable  because  one  of  the  defendants  is  not 
a  member  of  the  firm,  or  because  one  of 
the  members  is  not  made  a  defendant.  "War- 
ner V.  De  Armond    [Or.]    89   P.    373. 

35.  A  pending  suit  for  rent  under  which 
there  has  been  a  seizure  is  not  ipso  facto 
abated  and  the  seizure  released  by  the  ad- 
judication of  the  defendant,  a  voluntary 
bankrupt.  Nor  can  the  trustee  in  bank- 
ruptcy by  making  himself  a  party  defendant 
to  the  pending  suit  insist  on  its  being  dls- 
misse..:   and   the   property  seized   turned   over 


to   him.     Schall   v.    Kinsella,   117   La.    687,    42 
So.    221. 

36.  The  failure  of  a  husband  to  join  In 
a  suit  commenced  by  his  wife  before  the 
marriage  does  not  abate  it,  under  the  Texas 
statute  giving  him  the  privilege  of  making 
himself  a  party.  Western  Cottage  Piano  & 
Organ  Co.  v.  Anderson  [Tex.  Civ.  App.]  101 
S.    W.    1061. 

37,  38.  Automatic  Switch  Co.  v.  Cutler- 
Hammer  Mfg.   Co.    [C.   C.   A.]    147   F.    250. 

39.  After  the  institution  of  a  suit  to  quiet 
title,  but  before  trial,  a  conveyance  by 
plaintiff  of  part  of  the  land  does  not  defeat 
his  right  to  prosecute  it  to  final  judgment, 
especially  where  a  portion  of  the  purchase 
price  is  withheld  until  the  cloud  is  removed 
from  the  title.  Boyer  v.  Robinson  [Wash.] 
86    P.    385. 

40.  Ricliey  Grocery  Co.  v.  Warnell  [Tex. 
Civ.   App.]    103   S.   W.   419. 

41.  42.     See    7    C.   L.    3. 

43.  People    v.    Best    [N.   Y.]    79    N.    E.    890. 

44.  See  7   C.  L.    4. 

45.  A  defendant  may  object,  by  motion  in 
the  nature  of  plea  in  abatement,  to  being 
designated  in  any  other  than  by  his  true 
name,  and  wlien  he  so  objects  the  court 
should  require  the  pleading  and  process  to 
be  amended  by  Insertion  of  his  true  name. 
Davis    v.    Jennings     [Neb.]     Ill    N.    W.     128. 

40.  In  that  case  the  defect  goes  to  the 
subject-matter,  not  to  the  person.  Conti- 
nental Life  Ins.  &  Inv.  Co.  v.  Jones  [Utah] 
88  P.   229. 

47.  Caddie   v.   Mann,    147    F.    955. 

48.  Plea  in  abatement  to  the  jurisdiction 
for  insufficiency  of  amount  Involved  cannot 
be  considered  after  continuance   of  case  and 
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else  it  is  waived. ''^  The  sufficiency  of  such  pleas  is  also  discussed  in  another  arti- 
cle.^"    The  facts  of  such  a  plea  are  in  some  states  triable  by  jury.^^ 

§  3.  Survivability  of  causes  of  action.^- — The  general  rule  is  that  assigna- 
bility makes  the  test  of  survival)ility,°^  and  an  action  wholly  personal  does  not  sur- 
vive.^* By  statute,  survivability  has  been  given  in  many  of  the  tort  actions,^^  par- 
ticularly those  torts  affecting  property,^®  but  otherwise  as  to  torts  to  the  person/' 
or  actions  of  a  personal  nature  and  statutor}^  origin.^^  Penal  ^°  causes  of  action 
do  not  survive.  An  obligation  not  yet  passed  into  judgment  and  limited  in  its 
nature  to  one's  life-time  cannot  survive  him.^°  An  action  may  abate  in  part  and 
survive  in  part;  for  example,  actions  for  unlawful  entry  and  detainer  and  assault 
and  battery  abate  on  the  death  of  the  defendant,  though  embraced  with  an  action 
for  conversion  of  personal  property,  which  survives.*'^ 

§  4.  Effect  of  abatement,  revival,  and  continuation  of  suits.^- — 'Where  the 
abatement  does  not  oust  jurisdiction,  the  validity  of  the  judgment  does  not  depend 
on  a  revivor.®^     Abatement  due  to  failure  to  acquire  jurisdiction  makes  subsequent 


answer     to     the     merits.     O'Xeil     v.    Murray 
[Tex.    Civ.    App]    94    S.    AV.    1090. 

49.  Oakes  v.  Bar'lire,   127   111.  App.  208. 

50.  See  Pleading-,  6  C.  L.  1031;  8  C.  L.  1355.- 
Sufficiency  of  plea  in  abatement  alleging 
agreement  pending  suit.  O'Neil  v.  Murray 
[Tex.  Civ.  App.]  94  S.  W.  1090.  It  must 
appear  from  the  plea  that  a  prior  action  is 
pending  between  the  same  parties  for  the 
same  cause,  as  distinguished  from  actions 
for  different  causes  depending  in  whole  or 
in  part  on  the  same  subject-matter.  An 
action  on  a  quantum  meruit  for  balance  due 
after  partial  payment  for  services  rendered, 
and  an  action  for  the  recovery  of  the  par- 
tial payment  for  nonperformance  and  fail- 
ure of  consideration,  are  not  for  the  same 
cause.  Tyler  v.  Standard  Wine  Co.,  102  X.  Y. 
S.    65. 

51.  According  to  the  Texas  practice,  the 
question  whether  a  nonresident  could  be  sued 
in  the  county  from  which  mortgage  chattels 
are  removed  by  his  agent,  under  the  statute 
giving  jurisdiction  in  that  county,  is  sub- 
mitted to  the  jury.  American  Nat.  Bank  v. 
1-Mrst  Nat.  Bank  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.    569,    92    S.  W.    439. 

.•52.      See    7    C.    L.    5. 

53.  See  7  C.  L.  5.  n.  61.  and  see,  also. 
Assignments,  7  C.  L;  277.  A  cause  of  action 
by  a  husband  for  loss  of  services  and  medi- 
cal attendance,  occasioned  by  a  negligent 
Injury  to  his  wife,  is  both  survivable  and 
assignable.  Forbes  v.  Omaha  [Neb.]  112  N. 
W.  326.  In  Virginia  an  action  of  ejectment 
brought  in  the  name  of  a  husband  and  wife 
does  not  abate  on  the  death  of  the  husband, 
but  survives  as  to  the  wife.  McMurray  v. 
Dixon,    105   Va.    605,   54   S.   E.    481. 

54.  On  death  of  the  plaintiff  in  a  divorce 
case  after  the  granting  of  a  decree,  his  exe- 
cutor.s  cannot  be  substituted  as  plaintiffs 
in  a  proceeding  to  have  the  decree  set  aside 
for  want  of  proper  service  of  process  on  de- 
fendant, since  they  do  not  represent  plain- 
tiff or  the  heirs  with  reference  to  the  sub- 
ject-matter of  the  action.  Dwyer  v.  Nolan, 
40    Wash.    459,    82    P.    746. 

S.l.  South  Carolina  Act  of  1905,  providing 
for  survivability,  does  not  apply  to  existing 
causes  of  action.  Lorick  v.  Palmetto  Nat. 
Bank   [S.  C]   57  S.  E.  527. 

5«.  Actions  for  damages  to  property 
caused  by  smoke  and  vibration  from  passing 


trains  survives,  under  the  Maryland  statute, 
and  devolves  upon  the  personal  representa- 
tive. Baltimore  Belt  R.  Co.  v.  Sattler  [Md.] 
65  A.  752.  An  action  for  the  recovery  of 
money  paid  on  a  lost  wager,  under  the  Ala- 
bama statute,  survives  the  death  of  the 
plaintiff.  Motlow  v.  Johnson  [Ala.]  44  So. 
421. 

57.  Contra:  Where  pending  a  suit  for 
personal  injuries,  plaintiff  dies  unmarried 
and  without  issue,  leaving  a  mother,  brother, 
and  sisters,  the  action  survives  in  favor  of 
the  mother  alone,  under  the  Louisiana  Code, 
and  she  may  recover  for  his  pain  and  dis- 
figurement and  pecuniary  loss.  Payne  v. 
Georgetown  Lumber  Co.,  117  La.  983,  42  So. 
475. 

5S.  Under  the  Georgia  statute,  where  a 
father  has  a  cause  of  action  for  injury  to  hi.s 
minor  child  and  dies  before  bringing  suit, 
the  cause  of  action  does  not  survive  to  the 
mother.  King  v.  Southern  R.  Co.,  126  Ga. 
794,    55    S.   E.    965. 

Contra:  Action  against  commissioner  of 
public  w^orks  for  failure  to  give  plaintiff 
preferences  in  employment  guaranteed  him 
as  a  veteran,  by  statute,  survives  the  lat- 
ter's  death.  Burke  v.  Holtzmann,  102  N. 
Y.  S.  162.  Under  the  Texas  statute  if  a 
plaintiff  in  an  action  for  personal  injuries 
dies  from  the  injuries  his  personal  repre- 
sentatives cannot  recover  therein,  but  if  he 
die  from  other  causes  they  may  recover,  and 
the  question  is  for  the  jury.  International 
&  G.  N.  R.  Co.  V.  Ellyson  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  580,  94  S.  W.  910.  See,  also. 
Death    by    Wrongful    Act,    7    C    L.    1083. 

59.  The  Connecticut  statute  giving  a  right 
of  action  against  a  town  to  recover  dam.- 
ages  caused  by  a  defective  highway  is  not 
penal,  under  the  act  excepting  from  actions 
which  survives  "any  civil  action  upon  a 
penal  statute."  Town  of  Waterford  v.  El- 
son    [C.    C.   A.]    149    F.    91. 

60.  A  suit  by  a  wife  against  her  husband 
for  maintenance  abates  on  the  death  of  the 
husband  pending  an  appeal  by  him  from  a 
judgment  In  her  favor.  Johnson  v.  Bates; 
[Ark.]    101   S.  W.    412. 

61.  Mulligan  V.   O'Brien,    102   N.  Y.   S.   911. 

62.  See   7  C.  L.   6. 

63.  The  death  of  a  party  pending  an  ap- 
peal does  not  oust  the  supreme  court  of  jur- 
isdiction   under    the    Nevada    statute,    and    a 
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proceedings  void  in  an  equitable  action,  but  does  not  affect  the  pendency  of  the 
action  or  the  riglits  of  the  plaintiff  in  any  way,  and  leaves  the  issue  undetermined 
and  open  for  future  consideration.*'*  The  proper  practice  when  the  suit  is  revived 
in  the  name  of  the  administrator  is  to  file  an  amendment  to  the  petition,  or  a  sup- 
pleinental  petition  setting  out  when  the  original  plaintiff  died  and  other  necessaiy 
facts  of  succession.®^  A  bill  of  revivor  is  preferable  to  the  code  procedure  by  sub- 
stituting the  personal  representative  when  intervening  matters  require  the  bringing 
in  of  new  parties,  but  in  Colorado  both  modes  are  applicable  to  an  equitable  action.®'^ 
In  many  jurisdictions  it  is  now  provided  that  on  suggestion  the  suit  may  continue 
and  the  personal  representative  appear  to  be  cited  in '''  at  the  adverse  party's  mo- 
tion,*'^ but,  when  a  eoparty  dies  and  the  suit  may  continue  by  or  against  the  survivors 
this  may  be  unnecessary.®*  If  the  succession  is  not  to  a  representative  the  proper 
successor  in  interest  should  be  brought  in."**  In  case  of  an  alienation  of  interest  the 
transferrer  should  be  substituted,'^^  it  being  in  some  states  alternative  to  a  continua- 
tion in  the  original  name,"  as  a  matter  of  right.''''  A  couii:  rule  for  the  substitution 
of  the  personal  representative  should  not  be  construed  to  apply  where  he  would 
not  succeed  in  interest.'^*  When  continued  against  an  ancillary  representative  only, 
the  domiciliary  estate  will  not  be  bound.'^^     When  before  judgment  one  of  several 


failure  to  substitute  his  personal  represen- 
tatives does  not  nullify  its  judgment.  Twad- 
dle V.  Winters   [Nev.]    89  P.   289. 

64.     Barlow    v.    Hitzler    [Colo.]    90    P.    90. 

«5.  Fancher  v.  Cleveland  &  S.  "W.  Trac. 
Co.,    3    Ohio    N.   P.    (N.    S  )    559. 

60.     Barlow    v.    Hitzler     [Colo.]     90    P.    90. 

67.  Under  Massachusetts  statute,  when 
one  codefendant  dies  after  suit  commenced, 
the  court  may  on  motion  of  plaintiff  order 
defendant's  representative  to  appear  and 
defend.  Electric  Welding  Co.  v.  Prince 
[Mass.]  81  N.  E.  306.  Where  a  trustee  dies 
after  filing  a  petition  in  error,  in  an  action 
against  him  in  his  representative  capacity, 
the  appellate  court  will  direct  that  his  suc- 
cessor be  substituted,  instead  of  entering 
an  order  disposing  of  the  cause  at  a  date 
prior  to  the  trustee's  death.  Field  v.  Leiter 
[Wyo.]    90   P.   378. 

68.  The  defendant  or  the  personal  repre- 
sentative of  a  deceased  defendant  in  a  re- 
plevin suit  may  compel  the  sub.stitution  of 
the  executor  of  the  deceased  sole  plaintiff 
in  such  replevin  suit.  Strauss  v.  Merchants 
Loan    &    Trust    Co.,    119    111.    App.    588. 

69.  Where  one  of  several  defendants  dies 
after  the  subnjission  of  the  case  tp  an  ap- 
pellate court,  the  failure  of  the  court  upon 
its  record  to  substitute  his  heirs  and  per- 
sonal representative  is  not  substantial  error. 
Wilhite  V.  Skelton  [C5.  C.  A.]  149  F.  67. 
Where  defense  may  be  made  by  the  code- 
fendant as  surviving  partner,  the  personal 
representative  of  the  other  need  not  be 
brought  in.  Latz  v.  Blumenthal,  50  Misc. 
407,  100  N.  Y.  S.  527.  Where  a  litigant  con- 
veys interest  to  several  parties  as  tenants 
in  common,  and  after  final  determination  of 
the  case  dies,  it  is  not  necessary  to  sul)sti- 
tute  all  the  tenants  in  common  as  parties. 
Twaddle  v.  Winters    [Nev.]    89  P.   289. 

70.  Under  the  California  statute,  where 
a  note  and  mortgage  were  assigned  pending 
an  action  thereon,  and  the  assignee  died  and 
his  estate  was  distriI)utod  to  his  widow,  she 
w^as  properly  substituted  as  plaintiff,  nei- 
ther her  husband  or  his  representative  hav- 
ing been  substituted.  Blinn  Lumber  Co.  v. 
McArthur   [Cal.]    89  P.   436.     Where  pending 


a  suit,  by  a  substituted  trustee  against  his 
predecessor's  executor  for  an  accounting  of 
the  new  trust  property,  the  beneficiary  dies, 
the  suit  should  continue,  under  the  New  York 
statute,  though  not  revived  by  the  personal 
representative.  Farmer's  Loan  &  Trust  Co. 
V.  Pendleton,  101  N.  Y.  S.  340.  T\"here  a 
party  to  a  suit  concerning  land  dies,  after 
final  judgment  in  his  favor,  and  leaves  a 
will  whicli  is  probated  before  an  appeal  is 
taken,  his  heirs  should  be  made  parties  ap- 
pellee, under  the  Indiana  statute.  La  Porte 
Land  Co.  v.  Morrison  [Ind.]  78  N.  E.  321. 
In  South  Dakota  an  action  for  the  cancel- 
lation of  a  deed  may,  after  plaintiff's  death, 
be  continued  by  his  executor,  who  is  entitled 
to  the  possession  of  the  estate  until  delivered 
over  to  the  heirs  or  devisees.  Subera  v. 
Jones   [S.  D.]    108  N.  W.  26. 

71.  The  transferee  of  a  deceased  litigant's 
interest  in  an  action  should  be  substituted  as 
a  party,  rather  than  his  personal  represen- 
tative, where  there  is  no  counterclaim. 
Twaddle  v.   Winters   [Nev.]    89   P.   289. 

72.  By  statute  in  Oklahoma,  where  a 
party  to  a  suit  concerning  land  transfers 
his  interests  pendente  lite,  the  action  may 
be  continued  in  the  name  of  the  original 
party,  or  the  court  may  allow  the  transferee 
to  be  substituted.  Gillett  v.  Romig  [Okl.] 
87    P.    325. 

73.  Under  the  North  Carolina  statute, 
where  a  plaintiff  in  ejectment  has  parted 
with  his  interest  in  the  land  before  trial, 
the  defendant  has  a  right  to  have  the  trans- 
feree made  a  party  thereto.  Burnett  v.  Ly- 
man,   141    N.    C.    500,    54    S.    B.    412. 

74.  The  Nevada  supreme  court  rule,  pro- 
viding that,  upon  the  death  or  other  disabil- 
ity of  a  party  pending  on  appeal  liis  personal 
representative  shall  be  substituted,  does  not 
confiict  with  the  statute  providing  for  the 
survival  of  actions.  Twaddle  v.  Winters 
[Nev.]    89   P.    289. 

7.'».  W^here  a  resident  of  Michigan  is  sued 
in  Massachusetts  and  process  served  on  him 
while  there,  and  pending  the  action  he  dies 
in  Michigan  leaving  a  will  and  estate  in 
Massachusetts,  and  the  court  appoints  an 
administrator    with    the    will    annexed,    and 
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defendants  dies,  the  action  cannot  be  revived  jointly  against  his  personal  representa- 
tive and  the  survivors,  but  only  as  separate  actions.'®  Where  pendente  lite  the 
complainant  dies,  and  her  daughter  files  a  bill  of  revivor  alleging  that  she  was  sole 
deviser  and  heir,  it  is  immaterial  to  her  right  of  revivor  whether  she  took  as  divisee 
or  heir."'^  The  power  and  practice  of  a  territorial  court  of  Indian  Territory,  in 
the  revival  of  a  suit  upon  the  death  of  a  party,  is  governed  by  the  territorial  stat- 
utes and  not  by  those  pei'taining  to  Federal  courts.'^^  A  motion  to  substitute  should 
Ije  seasonably  made,  but  delay  may  be  excusable.'''  A  part}^  who  without  excuse 
neglects  to  revive  an  action,  after  the  death  of  the  defendant,  until  after  the  claim 
is  barred  by  the  statute  of  limitations,  cannot  then  revive  it.*° 

Abbkeviations,  see  latest  topical  index. 

ABDUCTION." 

Under  most  statutes  a  taking  for  the  specified  purpose  is  all  that  is  necessary  ®^ 
if  force  or  persuasion  be  used.^^  The  ax3Complishment  of  the  purpose  is  not  essen- 
tial.,^* Under  a  statute  defining  the  crime  as  a  taking  or  receiving  for  the  unlawful 
])urpose,  either  act  is  sufficient.^^  The  gist  of  the  offense  under  the  Minnesota 
statute  is  the  taking  from  the  custody  of  the  legal  guardian,  and  not  the  marrying 
of  the  child. ^®  In  order  to  constitute  the  offense  of  detaining  a  female  against  her 
will  for  the  purpose  of  having  carnal  knowledge  of  her,  it  is  sufficient  if  with  intent 
to  do  so  force  is  applied  sufficient  to  prevent  to  any  extent  the  exercise  of  her  free 
power  of  locomotion.*'  Under  the  jSTorth  Carolina  statute  the  fact  of  the  parents 
consent  is  a  matter  of  defense.*®  An  information  charging  the  offense  substantially 
iji  the  language  of  the  statute  is  sufficient.*^     The  conduct  of  the  accused  prior  to 


renders  a  decision  against  him,  such  decree 
was  satisfied  by  a  distribution  according  to 
the  Massachusetts  laws,  and  did  not  bind  the 
decedent's  executor  in  Micliigan.  Brown  v. 
Fletcher's  Estate  [Mich.]  13  Det.  Leg-  N.  818, 
109  N.  W.   686. 

76.  Mulligan  v.  O'Brien,  102  N.  Y.  S.  911. 

77.  Miller   v.   Ahrens,    150   F.   644. 

78.  In  tlie  Indian  Territory  courts,  where 
one  of  several  plaintiffs  or  defendants  dies, 
and  the  right  of  action  survives  to  or  against 
the  remaining  parties,  the  court  may  suggest 
the  death  on  the  record  and  proceed  to  judg- 
ment without  substituting  the  heirs  or  per- 
sonal representatives;  but,  where  any  part 
of  the  right  of  action  survives  against  the 
personal  representative,  he  may  be  substi- 
tuted, and  the  suit  proceed  against  him. 
AVilhite    V.    Skelton    [C.    C.    A.]    149    F.    67. 

79.  After  great  delay  in  the  prosecution 
of  an  action,  owing  to  acts  of  both  parties 
which  neither  could  control,  one  of  the  de- 
fendants died.  A  motion  to  permit  the  ac- 
tion to  proceed  against  his  personal  repre- 
sentative should  be  granted.  Folts  v.  Rem- 
ington, 51  Misc.  224,  100  N.  Y.  S.  834.  In 
Colorado  the  failure  to  renew  an  action 
after  plaintiff's  death,  in  the  name  of  his 
representative,  for  more  than  one  year,  does 
not  discontinue  it,  as  Mills'  Ann.  Code,  §  15, 
fixes  no  particular  time  in  which  a  motion 
for  substitution  shall  be  made,  and  Mills' 
Ann.  St.  §§  2916,  2917,  do  not  apply.  Barlow 
v.  Hitzler  [Colo.]  90  P.  90. 

SO.  Washington  Trust  Co.  v.  Baldwin,  102 
N.   Y.   S.    1105. 

81.  See   7    C.    L,.    7. 

82.  Evidence  sufficient  to  show  the  taking 
of  a  female  under  the  age  of  18  years  from 


her  father  for  the  purpose  of  concubinage 
under  Ann.  St.  1906,  p.  1273.  State  v.  Beverly 
[Mo.]  100  S.  W.  463.  To  constitute  abduction 
under  Revisal  1905,  §  3358,  it  is  not  necessary 
to  prove  that  the  taking  was  against  the 
father's  will  and  consent.  State  v.  Burnett, 
142   N.   C.    577,    55   S.   E.   72. 

83.  The  offense  as  defined  by  Revisal  1905, 
§  3358,  is  not  established  where  no  force 
or  inducement  is  used  and  the  departure  of 
the  child  from  the  custody  of  her  fatlier 
was  voluntary.  State  v.  Burnett,  142  N.  C. 
577,  55  S.  E.  72.  Instructions  held  proper. 
Id. 

84.  Under  Ann.  St.  1906,  p.  1273,  if  it  ap- 
pear that  the  taking  was  for  the  purpose  of 
concubinage,  the  offense  is  complete  with- 
out showing  accomplishment  of  the  intent. 
State    V.    Beverly    [Mo.]     100    S.    "W.    463. 

85.  Under  Pen.  Code.  §  282,  providing  that 
one  who  takes,  receives,  employs  or  harbors 
a  female  under  18  years  of  age  for  the  pur- 
pose of  prostitution  or  intercourse  is  guilty 
of  abduction,  proof  of  "taking"  is  not  essen- 
tial, proof  of  receiving  is  sufficient.  People 
V.   Smith,   114  App.   Div.   513,   100   N.  Y.  S.   259. 

86.  State  v.  Sager,  99  Minn.  54,  108  N. 
W.  812.  Inference  of  legal  custody  follows 
as  a  matter  of  law  from  the  fact  of  rela- 
tionship of  parent  and  child  and  an  indict- 
ment need  not  show  that  the  parents  had 
legal  custody  of  the  person  of  the  child.    Id. 

87.  Robb    V.    Com.     [Ky.]     101     S.    W.    918. 

88.  One  charged  with  abduction  In  viola- 
tion of  Revisal  1905,  §  3358,  has  the  burden 
to  prove  the  defense  that  the  carrying  away 
was  with  the  father's  consent.  State  v. 
Burnett,    142    N.    C.    577,    55    S.    E.    72. 

89.  Information    alleging    that    defendant 


ABORTIOX, 


9  Cur.  Law. 


the  commission  of  the  offense  is  admissible.®"  In  a  prosecution  the  court  may 
pointedly  draw  the  attention  of  the  juiy  to  a  material  inquin",  if  so  authorized  by 
rule  of  court.®^ 

Abetting  Crime;  Abide  the  Event;  Abode,  see  latest  topical  index. 

ABORTION." 

An  abortion  under  the  iSTebraska  statute  is  the  expulsion  of  the  foetus  at  any 
stage  of  pregnancy."'  Under  some  statutes  any  one  who  aids  or  assists  in  the 
operation  is  guilty."*  If  death  of  the  woman  results,  the  person  responsible  is 
guiltv  of  murder  in  Illinois."''  In  Massachusetts  it  is  a  crime  to  distribute  an 
advertisement  stating  where  abortions  will  be  performed."^  Such  offense  is  com- 
plete when  the  advertisement  is  intentionally  given  to  one  seeking  such  information."" 

An  indictment  need  not  particularly  describe  the  instrument  or  means  used  if 
it  appears  that  suth  description  was  unknown."^  and  failure  to  do  so  is  not  ground 
for  quashing  the  indictment  ^^ilere  the  defect  may  be  remedied  by  a  bill  of  partici- 
ulars.""  An  indictment  which  charges  that  the  woman  died  includes  the  offenses 
of  murder  in  the  first  and  second  degree,  manslaus:hter  and  assault.^ 


in  a  certain  county,  on  a  certain  date  took  i 
a  female,  under  the  age  of  18  years  from  her 
father  who  had  legal  charge  of  her  person, 
without  his  consent  for  the  purpose  of  con-  j 
cubinage.  held  sufficient  under  Ann.  St.  1906,  ] 
p.  1273,  defining  the  crime.  State  v.  Beverly 
[Mo.]  100  S.  "U^  463.  An  indictment  under 
Gen.  St.  1S94,  §  4769,  which  sufficiently  alleges 
that  the  taking  was  for  the  illegal  purpose, 
is  not  bad  for  failure  to  show  to  whom  it 
was  intended  that  the  child  was  to  be  mar- 
ried. State  V.  Sager,  99  Minn.  54,  108  N.  W. 
812.  Nor  was  it  insufficient  for  failure  to 
allege  the  intent  that  the  child  should  be 
married  before  she  attained  the  age  of  16 
years.     Id. 

90.  In  a  prosecution  for  abduction,  evi- 
dence of  defendant's  conduct  prior  to  the 
time  alleged  tending  to  show  his  intention 
is  admissible.  People  v.  Spriggs,  104  N.  Y.  S. 
539. 

01.  People  V.  Smith,  114  App.  Div.  513, 
100  N.   Y.    S.    259. 

92.  See   7  C.  L,.   8. 

93.  The  words  "at  any  stage  of  the  utero 
gestation  period"  held  to  mean  at  any  stage 
of  pregnancy.  Edwards  v.  State  [Neb.]  112 
N.    W.    611. 

94.  Under  Rev.  Laws,  c.  212,  §  15,  pen- 
alizing the  use  of  an  instrument  or  aid  or 
abetment  therein  with  intent  to  procure  a 
miscarriage,  one  is  guilty  if  he  aids  and 
assists,  though  he  does  not  himself  handle 
the  instrument.  Commonwealth  v.  Sinclair 
[Mass.]    80  N.   E.  799. 

or,.  Under  Kurd's  Rev.  St.  1905,  p.  665.  if 
death  results  from  an  abortion  or  an  attempt 
to  produce  one.  the  person  rfsponsible  is 
guilty  of  murder.  Clark  v.  People,  224  TU. 
554,  79  N.  E.  941.  Under  Rev.  Code  1852, 
amended  by  1893,  p.  930,  providing  that  one 
who  causes  a  miscarriage  unless  the  same 
be  necessary  to  preserve  life  is  guilty  of  a 
felony,  if  death  results  from  the  use  of  an 
instrument  used  for  the  purpose  of  procur- 
ing a  miscarriage,  the  perpetrator  is  guilty 
of  murder  In  the  second  degree.  State  v. 
Fleetwood     fDel  1     65    A.    772. 

9«.     Under  a  statute   making  it  an   offense 


to  knowingly  distribute  an  advertisement 
giving  notice  of  where  abortions  will  be  per- 
formed, and  one  providing  that  a  crime  may 
be  charged  in  the  words  of  the  statute,  an 
indictment  ciiarging  that  one  "distributed 
an  advertisement"  was  not  bad  because  not 
more  specifically  alleging  guilty  knowledge 
of  the  contents  of  the  advertisement.  Com- 
monwealth v.  Hartford  [Mass.]  79  N.  B.  784. 
Under  a  statute  making  it  a  crime  to  dis- 
tribute an  advertisement  giving  notice  of 
a  place  where  abortions  may  be  performed 
where  accused  gave  her  card  to  an  officer, 
her  statements  relative  to  the  origin  of  her 
acquaintance  with  the  officer  and  evidence 
describing  her  rooms,  and  envelopes  ad- 
dressed to  others  containing  similar  cards, 
were  admissible  as  descriptive  of  her  place 
of  business  as  well  as  of  her  guilty  knowl- 
edge. Id.  Where  a  card  w^as  handed  to  an 
officer  wlio  represeijted  that  he  was  "seeking 
a  place  where  another  could  have  an  abor- 
tion performed,  such  fact  did  not  render  the 
officer's    testimony    incompetent.     Id. 

97.  An  offense  under  such  statute  is  com- 
plete when  an  advertisement  is  intentionally 
iianded  to  one  seeking  such  treatment  or  to 
one  inquiring  on  behalf  of  another.  Com- 
monwealth v.   Hartford    [Mass.]    79  N.  E.   784. 

98.  Indictment  charging  that  the  defend- 
ant with  intent  to  procure  an  abortion  did 
use  upon  said  woman  certain  instruments 
and  other  means,  a  particular  description 
of  which  was  unknown  and  did  produce  a 
miscarriage,  held  sufficient.  State  v.  Bly, 
99  Minn.   74.   108  N.  W.   833. 

9J).  Where  an  indictment  charged  that 
one  with  intent  to  procure  an  abortion  did 
unlawfully  use  a  certain  instrument  upon 
her  body,  failure  to  describe  the  instrument 
or  state  that  it  was  unknown  to  the  grand 
Jurors  is  not  ground  for  quashing  the  in- 
dictment where  a  bill  of  particulars  could 
bf^  demanded.  Commonwealth  v.  Sinclair 
[Mass.]  SO  N.  E.  799.  Under  Rev.  Laws,  c. 
2188,    §    39.   the  defendant   was   entitled   as   of 

1  right  to  a  bill  of  particuU-jrs  describing  the 
Instrument  and   manner  of   its   use.     Id. 

I       1.     State    v.    Fl'^etwood    [Del.]     65    A.    772. 


0  Cur.  Law. 


ABSEXTEES.  ABSTEACTS  OF  TITLE. 


The  degree  of  proof  corresponds  to  the  degree  required  in  all  criminal  prose- 
cutions,- and  the  evidence  admissible  to  establish  the  crime  is  governed  bv  the  gen- 
eral rules.'"  The  venue  of  the  offense  is  sufficiently  proven  if  there  is  evidence  suffi- 
cient to  warrant  a  finding  that  it  was  committed  at  a  certain  place.* 

Absconding  Dertors,  see  latest  topical  index. 

ABSENTEES.* 

The  estate  of  an  absentee  is  liable  for  debts  proved  against  him.®  but  he  may 
not  be  divested  of  his  property  rights  without  a  hearing  or  securitv  for  their  restor- 
ation." 

ABSTRACTS   OF   TITLE.' 

An  abstractor  must  incorporate  into  the  abstract  all  the  records  called  for 
by  the  contract.^  and  is  liable  if  injury  results  because  of  an  error  in  an  abstract 
M-hich  could  have  been  avoided  by  the  exercise  of  ordinary  skill. ^^  He  is  liable  only 
to  the  person  to  whom  he  furnislies  the  abstract/^  and  not  to  a  third  person  to  whom 
llie  cu-^tomer  furnishes  the  abstract  unless  it  has  been  republished  to  hini.^-  Where 
f;n  abstract  purports  to  state  the  contents  or  substance  of  instruments  and  there  is 
nothing  on  the  face  of  the  abstract  to  indicate  mistake  or  error,  the  customer  may 
rely  upon  it  without  making  an  independent  investigation."  A  complaint  in  an 
action  against  an  abstractor  for  damages  sustained  because  of  errors  in  the  abstract 
is  subject  to  the  general  rules  of  pleading/*  and  need  not  negative  matters  of  de- 


2.  Evidence  sufficient  though  it  did  not 
appear  what  particular  kind  of  an  instru- 
ment was  used  or  the  manner  In  which  de- 
fendant operated.  State  v.  Bly,  99  Minn.  74, 
108  N.  W.   833. 

3.  Evidence  that  after  commission  of  the 
offense  defendant  -wanted  to  borrow  money 
lield  admissible  as  bearing  on  his  guilt  or 
innocence.  Commonwealth  v.  Sinclair  [Mass.] 
SO  N.  E.  799.  Experts  may  give  their  opinion 
as  to  the  kind  of  instrument  and  mode  of 
using  it  v/hich  w^ould  produce  the  condition 
found.  Id.  In  a  prosecution  for  homicide 
in  an  abortion,  dying  declaration  may  be 
admitted  under  the  same  conditions  as  in 
prosecutions  for  murder.  Edwards  v.  State 
[Neb.]    112   N.   W.   611. 

4.  Where  the  prosecuting  witness  testi- 
fied that  she  visited  the  accused  at  his  office 
on  a  certain  street  w^ithout  stating  the  city, 
and  the  street  -was  a  well  known  one  in 
St.  Louis,  and  accused  stated  that  he  ad- 
vertised in  St.  Louis  papers  that  he  would 
treat  women  at  his  office  on  such  street,  the 
venue  ^vas  held  sufficiently  proved.  State 
V.   Hogan    [Mo.   App.]    100    S.   W.    528. 

5.  See    7   C.   L.    9. 

G.  The  claim  of  a  divorced  vrite  under  a 
decree  for  alimony  is  a  debt  against  the 
estate  of  her  focmer  husband  within  Rev. 
Laws,  c.  144,  §  9.  providing  tliat  the  court 
may  order  the  property  of  absentees  to  be 
applied  to  the  payment  of  debts  proved 
against  them.  Purdon  v.  Blinn  [Mass.]  78 
X.  E.  462.  Such  claim  may  be  proved  and 
allowed,  Tvithout  personal  notice  to  the  ab- 
sentee, on  proper  general  notice  to  the  re- 
ceiver and  persons  within  the  jurisdiction, 
interested    in    the    estate.      Id. 

7.  A  statute  authorizing  the  appointment 
of  an  administrator  for  the  estate  of  a  per- 
son   absent    and    unheard    of    for    more    than 


seven  years  to  judicially  pronounce  him 
dead  without  a  hearing  as  to  the  fact  of 
death  and  administer  his  estate,  in  the  ab- 
sence of  heirs  for  the  benefit  of  the  the 
school  board,  violates  the  due  process  clause 
of  the  Federal  constitution.  Savings  Bk  v 
Weeks.   103  Md.   601,   64  A.   295. 

8.  See  7  C.  L.  9. 

9.  Where  an  abstract  contained  a  certifi- 
cate stating  that  it  contained  all  the  con- 
veyances shown  of  record  and  referred  to  a 
will  a  part  of  the  chain  of  title,  as  shown 
by  the  will  book,  held  the  contract  for  the 
abstract  included  the  v/ill.  Equitable  Bldg. 
&  Loan  Ass'n  v.  Bank  of  Commerce  &  Trust 
Co.    [T.enn.]    102    S.    W.    901. 

10.  11.  Equitable  Bldg.  &  Loan  Ass'n  v. 
Bank  of  Commerce  &  Trust  Co.  [Tenn  ]  102 
S.  W.   901. 

12.  Not  to  one  to  whom  the  customer  sub- 
mitted it  and  who  made  a  loan  on  faith  of 
the  title  it  purported  to  show.  Equitable 
Bldg.  &  Loan  Ass'n  v.  Bank  of  Commerce  & 
Trust  Co.   [Tenn.]    102  S.  W.  901. 

13.  Equitable  Bldg.  &  Loan  Ass'n  v.  Bank 
of  Commerce  &  Trust  Co.  [Tenn.]  102  S.  V\\ 
901. 

14.  A  complaint  against  abstractors  for 
furnishing  a  defective  abstract,  which  al- 
leges that  in  reliance  upon  such  abstract 
plaintiff  was  induced  to  purchase  land,  is 
sufficient  against  general  demurrer  without 
an  allegation  that  the  purchase  depended 
upon  the  abstract  defendants  were  employed 
to  furnish  or  on  wliat  it  might  disclose. 
Hirshiser  v.  Ward  [Nev.]  87  P.  171.  A  com- 
plaint against  abstractors  for  furnisliing  a 
defective  abstract  which  alleges  a  hiring  to 
furnish  a  full  and  complete  abstract  is  suffi- 
cient without  alleging  that  tlie  abstract  was 
to  be  made  from  a  particular  date.  Id.  An 
allegation   that  abstractors  furnished  an   ab- 
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ACCESSIOX  AXD  CONFUSIOX  OF  PROPERTY.     9  Cur.  Law 


I'ense.^"  A  vendor  is  not  required  to  furnish  an  abstract  unless  he  contracts  to  do 
so.^®  An  abstractor  has  the  same  right  as  the  public  to  inspect  public  records  of 
title  but  no  right  to  quasi  public  books  kept  to  facilitate  the  business  of  abstractmg 
which  the  county  b}^  statutory  authority  conducts." 

Abuse  of  Process;  ABU'rriXG  Owners;  Acceptance,  see  latest  topical  index. 

ACCESSION  AND  CONFUSION    OF    PROPERTY." 

One  wlio  mingles  property  of  another  with  his  own  has  the  burden  to  separate 
and  identify  his  property/®  and  if  such  identification  is  impossible  the  owner  of  the 
property  so  confused  may  claim  the  entire  mass.-" 

The  right  to  recover  value  of  improvements  made  upon  the  land  of  another  -^ 
is  generally  prescribed  by  statute.-"  The  'Nebraska  Occupying  Claimant's  Act  ap- 
])lies  to  land  occupied  by  the  adverse  claimant  at  the  time  the  statute  was  enacted,-^ 
i)ut  does  not  require  conveyances  to  him  upon  tender  of  the  value  of  the  land.-* 
Where  one  builds  a  house  on  land  of  another  with  his  consent  or  the  owner  of  the  land 
subsequently  consents  to  its  remaining  there  as  property  of  the  builder,  the  house 


stract  showing  that  certain  persons  wore 
the  owners  of  certain  land  "free  from  in- 
cumbrances" sufficiently  alleges  that  the 
abstract  showed  that  there  were  no  incum- 
brances. Id.  An  allegation  in  a  complaint 
ag'ainst  abstractors  for  furnishing  a  defec- 
tive abstract,  in  reliance  upon  which  they 
purchased  property  for  $1100  and  lost  it 
because  they  acquired  no  title  and  that  the 
grantor  has  refused  to  return  the  money,  im- 
pliedly shows  demand  for  its  return.  Id. 
Such  a  complaint  sufficiently  alleges  as  an 
ultimate  fact  as  against  general  demurrer 
that  the  purchaser  suffered  damage  to  the 
extent  of  $1100.     Id. 

15.  A  complaint  against  abstractors  for 
negligently  furnishing  a  defective  abstract 
by  rea.son  of  which  the  purchaser  lost  the 
property  need  not  show  exhaustion  of 
remedy  against  the  grantor.  Hirshiser  v. 
AVard   [Nev.]    87  P.  171. 

16.  A  real  estate  broker  cannot  impose 
upon  his  principal  the  burden  of  furnishing 
an  abstract  of  title  where  his  contract  of 
employment  only  fixes  tlie  price  and  does 
not  provide  for  an  abstract.  Hunt  v.  Tuttle 
[Iowa]    110    N.   W.    1026. 

17.  Davis  V.  Abstract  Const.  Co.,  121  111. 
.\pp.   121. 

18.  See  7   C.  L.  9. 

19.  When  goods  purchased  from  one  per- 
son were  mixed  with  goods  purchased  from 
another  under  a  sale  fraudulent  as  to  the 
vendor's  creditors,  and  the  purchaser  took 
no  stops  to  point  out  or  separate  the  goods, 
a  writ  of  attachment  wa.s  properly  executed 
on  tho  property  as  a  whole.  Johnson  v.  Em- 
t-ry  [Utah]  86  P.  869.  In  such  case  the  pur- 
c -laser  has  the  burden  to  separate  the  goods 
ai.d  identify  them.  Mugge  v.  Jackson  [Fla.] 
43  So.  91.  A  deed  of  trust  on  a  stock  of 
goods  is  given  to  secure  an  indorser  on  a 
note,  and  the  debtor  while  in  possession 
mingles  the  goods  conveyed  with  others,  the 
trustee  not  consenting.  The  entire  stock 
was  levied  upon.  Held  the  trustee  was  not 
required  to  pick  out  the  goods  covered  by 
his  deed  but  the  execution  creditor  mu.'^t 
identifv  additional  goods.  Weaver  v.  Neal 
&  Co.   [W.  Va.]   55  S.  E.  909. 


20.  Where  one  knowingly  mingles  the 
propertj'  of  another  with  his  own  in  such 
manner  that  it  becomes  undistinguishable. 
the  true  owner  may  claim  the  entire  mass, 
and  if  it  has  been  disposed  of  may  follow 
it  or  the  proceeds  thereof  for  the  purpose  of 
fastening  upon  it  a  lien  for  the  property 
of  which  he  has  been  dispossessed.  Smith 
V.  Township  of  Au  Gres  [C.  C.  A.]  150  F.  257. 
Where  a  husband  lias  so  commingled  his 
separate  property  with  the  community  prop- 
erty as  te  be  unable  to  identify  it,  he  cannot 
on  the  dissolution  of  the  marriage  charge 
the  community  with  the  value  of  his  sep- 
arate estate.  Edelstein  v.  Brown  [Tex.  Civ. 
App.]    16    Tex.    Ct.    Rep.    338,    95    S.    W.    1126. 

ai.     See  7  C.  L.  10. 

22  Rev.  Laws,  c.  179,  §  17,  providing  for 
compensation  for  betterments  wliere  one 
has  been  in  possession  of  land  for  six  years, 
in  case  he  is  ousted  by  judgment  in  writ  of 
entry  or  partition,  apply  Avhere  relief  is 
sought  in  equity.  Sunter  v.  Sunter,  190 
Mass.  449,  77  N.  E.  497.  This  statute  applies 
where  a  sale  of  a  ward's  land  to  her  guar- 
dian is  avoided  by  the  ward.  Id.  See,  also. 
Ejectment  (and  Writ  of  Entry),  7  C.  L.  1212; 
Implied  Contracts,   8   C.  L.   155. 

23.  The  Occupying  Claimants  Act  (Laws 
1883,  p.  249),  affording  protection  to  persons 
not  in  possession  of  disputed  lands  who  have 
paid  taxes  and  made  lasting  improvements 
thereon  in  good  faith,  clo.iming  title,  and 
having  an  apparent  title,  applies  to  lands 
of  which  an  adverse  claimant  had  actual 
possession  at  the  time  the  statute  was  en- 
acted. Flanagan  v.  Mathisen  [Neb.]  110  N. 
W.  1012.  The  right  under  such  statute  to 
compensation  for  lasting  improvements  is 
not  affected  by  the  fact  that  they  were  made 
in  supposed  compliance  with  a  municipal 
regulation   which    was   void.      Id. 

24.  The  owner  of  the  real  title  to  lands 
upon  which  improvements  have  been  made 
for  which  a  claimant  is  entitled  to  reim- 
bursement cannot  be  compelled  to  convey 
to  the  claimant  upon  being  tendered 
llie  appraised  value  thereof.  Flana- 
gan    v.     Xvlathisen     [Neb.]     110     N.     W.     1012. 
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remains  personal  property,-^  and  the  fact  that  structures  are  wrongfully  built  in  a 
street  does  not  vest  title  thereto  in  the  fee  owner.-^  Where  one  purchases  land  from 
an  incompetent  and  places  improvements  thereon,  such  improvments  remain  a  part 
of  the  land  when  the  conveyance  is  set  aide.-'  Nothing  can  be  deemed  an  improve- 
ment for  which  compensation  may  be  allowed  which  docs  not  benefit  the  land  and 
increase  its  value  to  the  owner."^ 

AccESSOEiKS;   Accident;  Accommodation  Paper;   Accompmces,  see  latest  topical  index. 


ACCORD     AND     SATISFACTION. 


1.     The  Aecord   (11). 

A     In  general   (11). 

B.      The  Consideration    (15). 


C.     Fraud.   Mistake,  and  Duress    (15). 
§  2.      Satisfaction    or    Discharge    (16). 
§  3.     Pleadings,  Issues,  and  Proof  (16). 


This  topic  does  not  include  ca?.cs  of  composition  with  creditors,-^  novation,^" 
or  releases,^^  except  in  so  far  as  such  transactions  are  also  accords,  nor  the  general 
law  of  payment  and  tc^nder.^^ 

§  1.  The  accord.  A.  In  general. ^^ — An  accord  and  satisfaction  is  an  executed 
agreement  substituted  between  the  parties  in  satisfaction  of  a  former  contract  or 
liability.^*  Like  every  contract  an  accord  depends  on  a  meeting  of  the  minds  of  th^ 
parties  "^  and  their  intention  to  enter  into  a  contract.^''     In  order  to  be  an  accord, 


2.'>.  Collins  V.  Taylor,  101  Me.  542,  64  A.  1 
94ti.  Where  the  builder  sells  such  house  to 
one  who  brings  action  to  recover  it,  and 
he  sets  up  that  he  holds  as  tenant  of  the 
land  owner,  admissions  of  the  landowner 
as    to    title   are   admissible   against   him.      Id. 

28.  The  fact  that  a  railroad  company 
which  constructed  a  bridge  over  a  street 
placed  iron  supports  in  the  street  did  not 
give  the  owner  of  the  fee  of  the  street  title 
to  the  bridge  so  that  he  could  charge  the 
company  rent  for  using  it.  Coatsworth  v. 
Lehigh    Valley   R.    Co.,    100    N.    Y.    S.    504. 

27.  Where  one  purchased  property  from 
an  incompetent  and  placed  valuable  improve- 
ments upon  it,  such  incompetent  on  having 
the  conveyance  set  aside  was  not  entitled  to 
an  accounting  for  rents  as  he  was  fully 
compensated  by  the  improvements.  Rush  v. 
Handley,  30  Ky.  L.  R.  170,  97  S.  W.  726. 

38.  A  tenant's  claim  for  ties,  rails,  and 
equipment  must  be  disregarded.  Proctor  v. 
Maine  Cent.  R.  Co.,  101  Me.  459,  64  A.  839. 
Filling    in    of    flats    is    an    improvement.     Id. 

20.  See  Composition  with  Creditors,  7 
C.    L.    674. 

30.  See  Novation,   8  C.  L.   1179. 

31.  See    Releases,    8    C.    L.    1714. 

32.  See  Payment  and  Tender,  S  C.  L.  1329. 
.13.      See   7   C.   L.    10. 

34,  Evidence  siifliclent  to  show  tliat  there 
was  an  agreement  between  the  parties,  exe- 
cuted on  a  certain  date  as  to  the  amount  of 
the  indebtedness.  Johnston  v.  Mulcahy 
[.Cal.  App.]  88  P.  491.  Evidence  sufficient  to 
show  a  compromise  and  settlement  and  that 
the  attorney  acting  for  one  of  the  parties 
had  authority  to  effect  such  settlement. 
Flora  v.  Chapman  [Neb.]  110  N.  W.  664.  A 
telephone  company  procured  an  injunction 
restraining  one  from  interfering  with  poles 
set  in  front  of  his  premises.  After  the  in- 
junction was  dissolved,  it  was  agreed  that 
if  the  company  would  pay  costs  of  the  suit 
and    move    the    poles    to    the    other    side    of 


tlie  street,  all  differences  Avould  be  con- 
sidered settled.  Held  an  accord  and  satis" 
faction  and  a  defense  to  an  action  on  the 
injunction  bond.  Weierhauser  v.  Cole  [Iowa] 
109  N.  W.  301.  Where  land  was  sold  on 
the  basis  that  the  tract  contained  116  acres 
and  on  its  appearing  that  it  did  not  contain 
that  much  it  was  agreed  that  the  buyer 
might  retain  a  certain  portion  of  the  pur- 
chase price  to  cover  the  shortage,  held  to 
warrant  a  finding  that  there  had  been  a 
final  adjustment  of  the  acreage  and  the 
purchaser  was  not  entitled  to  any  further 
abatement.  Austin  v.  Whitcher  [Iowa]  110 
N.  W.  910.  A  compromise  in  good  faith  of 
unliquidated  or  disputed  demands  where 
there  is  an  honest  difference  between  the 
parties  as  to  the  a.mount  is  a  good  accord 
and  satisfaction.  Farmers'  &  Mechanics' 
Life  Ass'n  v.  Caine,  224  111.  599,  79  N.  E.  956. 
Held  an  accord  and  satisfaction.  Agree- 
ment to  scale  the  amount  due  for  goods  sold 
and  delivered  in  consideration  of  release  of 
counterclaim  for  nondelivery  and  delayed 
delivery.  Hurrle  Glass  Co.  v.  Hooker  Co.,  120 
111.  App.  433. 

35.  Where  one  purchased  a  motor  at  an 
agreed  price  and  an  auto  starter  in  an  in- 
dependent transaction  and  sent  a  check  for 
the  motor  stating  that  the  starter  was  de- 
fective and  he  had  deducted  the  price  of 
a  new  one,  the  check  was  used  and  two  days 
later  demand  was  made  for  the  remainder 
of  the  price  of  the  moter,  heW  an  accord  and 
satisfaction  was  not  shown.  Bowery  Bay 
Bldg.  &  Imp.  Co.  v.  Rossiter.  MacGovern  & 
Co.,   113   App.  Div.    652,   99   N.   Y.   S.   922. 

36.  Where  a  writing  executed  by  an  em- 
ploye who  had  been  injured  reciting  that  he 
had  received  a  named  sum  in  full  satisfac- 
tion of  claim  for  injuries  was  not  intended 
by  either  party  as  a  settlement  but  was  exe- 
cuted for  the  sole  purpose  of  collecting  from 
an  accident  insurance  company  costs  of 
medical    expenses,    it    would    not    support    a 
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there  must  Ik'  a  disputed  question  ^"  and  an  honest  difference  of  opinion,"'*  or  the 
parties  must  think  at  the  time  that  there  is  a  bona  fide  question  between  thein.-^" 
There  must  be  a  consideration,*'^  hence  partial  payment  of  a  liciuidated  debt  is  no 
satisfaction  of  the  whole/^  unless  the  debt  is  not  yet  due  or  payment  is  made  at  a 
place  other  than  that  designated;  *'  but  an  acceptance  of  tender  made  in  full  of  a 
disputed  debt  suffices/''     An  offer  to  compromise  must  be  accepted  ■**  and  the  accept- 


cause  of  action  for  the  amount  therein 
named.  Shelley's  Adm'x  v.  Coleman  [Ky.] 
102  S.  W.  316.  Where  one  purchased  a  cash 
register  and  was  to  pay  by  cash,  note,  and 
turn  in  an  old  register  and  the  seller  sent 
him  word  that  for  all  cash  the  bank  to  which 
the  note  was  sent  for  him  to  sign  would 
accept  a  considerable  discount,  which  ex- 
ceeded the  value  of  the  old  register,  held  not 
to  .'^how  an  intention  to  accept  the  sum 
mentioned  in  the  notice  as  full  payment 
without  turning  in  the  old  register.  Nat- 
ional Cash  Register  Co.  v.  Petsas  [Wash.] 
86  P.  662.  Where  the  business  of  a  corpora- 
tion was  the  cultivation  of  rice,  and  one  of 
the  partners  died  before  maturity  of  the 
crop,  and  after  the  crop  was  harvested,  on 
demand  of  the  executors  of  the  deceased 
partner,  there  was  an  equal  division  of 
the  rice,  but  no  undertaking  to  con- 
strue the  contract  or  make  final  set- 
tlement, the  transaction  did  not  amount 
to  an  accord  and  satisfaction  which  would 
preclude  the  executor  from  denying  that  the 
survivor  was  entitled  to  one-half  the  crop 
Huger  V.  Cunningham,  126  Ga.  684,  56  S.  E. 
64. 

37.  Evidence  held  to  show  no  dispute. 
Silander  v.  Gronna  [N.  D.]  108  N.  W.  544. 
^'here  a  servant  two  months  after  his  dis- 
charge commenced  action  for  wrongful  dis- 
charge and  to  recover  subsequent  salary, 
and  it  appeared  that  after  his  discharge  he 
had  written  for  his  last  month's  salary  and 
had  received  a  clieck  with  a  statement  that 
it  was  in  full  to  the  time  of  discharge,  held 
receipt  and  use  of  such  check  did  not  oper- 
ate as  satisfaction  of  his  claim.  Proctor  v. 
Hobart  M.  Cable  Co.,  145  Mich.  503,  13  Det. 
Leg.   N.    644,   108   N.    W.    992. 

38.  Where  mutual  benefit  association  re- 
ceived a  receipt  in  full  on  payment  of  less 
than  the  face  of  the  policy,  it  was  held  no 
accord  and  satisfaction  as  it  did  not  appear 
that  the  society  claimed  in  good  faith  that 
it  owed  nothing  or  less  than  the  face  of  the 
policy.  Farmers'  &  Mechanics'  Life  Ass'n 
V.  Caine,  224  111.  599,  79  N.  E.  956.  Particu- 
larly must  good  faith  and  fair  belief  in  the 
claim  be  required  of  one  who  stands  as  a 
fiduciary  respecting  the  subject-matter. 
Holtzman  v.  Linton,  27  App.  D.  C.  241.  The 
disputed  claim  need  not  be  in  fact  well 
founded  if  honestly  made  and  having  some 
prima  facie  appearance  of  right.  In  re  Sey- 
bel,    105   N.   Y.   S.    145. 

SO.  To  support  a  coinpromise.  It  is  suffi- 
cient if  the  parties  think  at  the  time  that 
there  is  a  bona  fide  question  between  them, 
though  in  fact  it  does  not  exist.  Alexander 
v.  Maryland  Trust  Co.    [Md.]   66  A.  836. 

40.  See  post,  §  1  B.  Bowery  Bay  Bldg.  & 
Imp.  Co.  v.  Rosslter,  MacGovern  &  Co.,  113 
App.  Div.  652.  99  N.  Y.  S.  922.  A  contract 
between  creditors  and  a  solvent  debtor  to 
accept  a  pro  rata  distribution  among  them- 
selves of  his  assets  an<l  forbear  collection 
(if     tlu'ir     claims     is     witliout     consideration. 


Mt.  Vernon  Rattan  Co.  v.  Joachimson,  103  N. 
Y.   S.   1045. 

41.  A  payment  by  a  debtor  of  a  less  sum 
than  is  due  his  creditor  who  executes  a  re- 
lease not  under  seal  is  not  a  satisfaction 
though  the  debtor  borrowed  the  money  to 
make  the  payment  where  such  fact  was  un- 
known to  the  creditor.  Schlessinger  v. 
K-ehlesslnger  [Colo.]  88  P.  970.  Where  a 
creditor  releases  his  debtor  on  payment  of 
■1  less  sum  than  where  in  consideration  of 
the  debtor's  not  taking  the  benefit  of  the 
bankruptcy  act  is  without  consideration 
where  the  debt  is  one  which  would  not  have 
been  released  by  a  discharge  in  bankrubtcy. 
Td.  Partial  payment  of  a  liquidated  debt 
is  no  consideration  for  its  discharge  in  full. 
Weidner  v.  Standard  Life  &  Ace.  Ins.  Co. 
[Wis.]  110  N.  W.  246.  Work  was  done  under 
a  contract  which  was  to  continue  from  Janu- 
ary 1st  to  July  1st  and  the  work  was  done 
for  that  period.  After  such  date  a  check 
was  given  on  the  assumption  that  the  con- 
tract was  rescinded  April  1st.  There  was  no 
evidence  of  rescission.  The  check  was  given 
as  the  balance  due.  Held  not  a  settlement. 
Detlaff  V.  Ideal  Mfg.  Co.,  144  Mich.  342.  13 
Det.  Leg.  N.  25S,  108  N.  W.  76.  There  can- 
not be  an  unliquidated  demand  unless  there 
is  a  dispute  as  to  the  amount  due  and  the 
amount    is    doubtful.     Id. 

42.  The  rule  that  partial  payment  of  a 
matured  debt  is  not  a  satisfaction  does  not 
apply  where  the  debt  is  not  yet  due  or  pay- 
ment is  at  a  place  other  than  where  the 
debt  is  made  payable.  Flenor  v.  Flenor,  30 
Ky.  L.  R.  543,  99  S.  W.  258. 

43.  Northwestern  Traveling  Men's  Ass'n 
V.  Crawford,  126  111.  App.  468;  Snow  v.  Greis- 
heimer,  120  111.  App.  516.  The  payment  of 
the  face  of  an  award  for  property  taken  for 
public  use  with  a  receipt  in  full  from  the 
owner  reciting  the  facts  was  held  an  ac- 
cord and  satisfaction  of  the  accrued  interest 
on  the  award  in  view  of  a  disputed  claim 
by  the  public  to  the  mesne  rents  and  profits 
of  the   land.     In   re  Seybel,   105  N.   Y.   S.    145. 

44.  Where  one  rendered  an  Itemized 
statement  wiiich  was  rejected,  such  state- 
ment was  not  binding  and  he  could  sub- 
sequently prove  full  value  though  the 
amount  exceeded  the  amount  in  the  state- 
ment rendered.  Wright  v.  St.  Louis  Sugar 
Co.  [Mich.]  13  Det.  Leg.  N.  866,  109  N.  W. 
1062.  An  offer  of  compromise  by  the  cred- 
itor which  is  not  accepted  is  not  admissible 
in  an  action  on  the  original  claim.  Gillespie 
V.  Scottish  Union  &  Nat.  Ins.  Co.  [W.  Va.] 
56  S.  E.  213.  Where  a  master  placed  a 
servant's  pay  in  an  envelope  making  a  de- 
duction for  materials  broken  and  when  the 
servant  demanded  the  balance  refused  it 
and  the  servant  said  he  would  have  some 
one  else  get  it  for  him  and  the  master  told 
him  to  go  ahead,  and  the  servant  took  the 
envelope  and  left,  there  was  no  accord  and 
satisfaction.  Stratton  v.  Hunt  Sullivan  Co., 
100    N.    Y.    S.    8)6. 
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ance  must  be  of  the  very  terms  proposed.*^  To  constitute  an  accord  and  satisfaction 
it  must  not  onl}-  appear  that  the  debtor  gave  the  amount  in  satisfaction  but  that  it 
was  accepted  as  such,*^  but  where  a  sum  is  tendered  in  full  payment,  the  creditor 
may  not  by  notice  that  he  does  not  accept  the  condition,  evade  or  modify  it,  so  as  to 
enable  him  to  retain  it  without  being  bound  by  the  condition.*'  A  mere  executory 
accord  is  not  binding  where  the  agreement  is  to  accept  performance  of  a  new  prom- 
ise and  partial  execution  thereof  does  not  extinguish  the  original  demand.''®     Con- 


45.  No  settlement  shown  where  one  who 
lost  baggage  wrote  "What  will  you  settle 
the  claim  for?"  Reply  "I  am  authorized  to 
allow  you  $652.05.  Please  advise  promptly 
that  voucher  may  be  issued  at  once."  Reply 
"Provided  you  send  voucher  at  once  I  will 
take  $652.05."  Reply  "Beg  to  advise  you 
that  voucher  should  reach  you  in  15  days." 
Batavia  v.  St.  Louis  S.  W.  R.  Co.  [Mo.  App.] 
103   S.  W.   140. 

46.  Where  a  landowner  employed  a  broker 
to  sell  land  on  commission  and  deposited  a 
certain  amount  to  the  broker's  credit  which 
he  refused  to  accept  but  sued  for  a  greater 
sum,  but  on  learning  that  the  deposit  still 
.«tood  imconditionally  to  his  credit  used  it. 
held  insufficient  to  show  an  accord  and  satis- 
faction as  a  matter  of  law.  Rustler  Realty 
Co.  V.  Swecker  [Iowa]  112  N.  W.  169.  An 
accord  and  satisfaction  is  not  shown  where 
after  service  of  a  summons  an  amount  less 
than  that  demanded  was  sent  to  the  plain- 
tiff and  retained  by  him  where  it  did  not 
appear  that  it  was  not  sent  unconditionally. 
West  Side  Laundry  Co.  v.  Calumet  Hotel  Co., 
103  N.  Y.  S.  820.  Where  one  sold  nine  cows 
to  another  but  prior  to  time  of  delivery  one 
died  and  the  seller  delivered  only  eight  cows 
and  the  hide  of  the  dead  one,  held  acceptance 
of  payment  for  the  eight  cows  on  the  buyer's 
refusal  to  pay  for  the  dead  one  did  not 
constitute  an  accord  and  satisfaction.  Shaver 
V.  Armstrong,  103  N.  Y.  S.  926.  Where  a 
buyer  of  lumber  in  paying  for  it  deducted 
without  autliority  a  certain  discount,  from 
the  purchase  price  the  seller's  acceptance  of 
the  check  did  not  waive  the  discount,  it 
appearing  that  the  seller  elected  to  pocket 
the  loss  of  the  discount  and  repudiate  lia- 
bility for  any  further  shipments  under  the 
contract.  Taussig  v.  Southern  Mill  &  Land 
Co.  [Mo.  App.]  101  S.  W.  602.  Evidence  suf- 
ficient to  show  that  the  acceptance  of  par- 
tial payment  was  not  regarded  as  an  accord 
and  satisfaction  by  either  party  where  the 
creditor  so  stated  at  the  time  it  was  received 
and  tlie  debtor  left  without  demanding  back 
what  he  had  paid  and  thereafter  the  creditor 
opened  correspondence  looking  to  a  com- 
promise. Beattie  Mfg.  Co.  v.  Heinz,  120  Mo. 
App.  465,  97  S.  W.  188.  An  attorney  col- 
lected money  by  suit  and  retained  a  certain 
per  cent  for  services  in  the  trial  court  and 
$500  for  services  on  appeal.  His  client  ob- 
jected to  the  charge  of  $500  and  the  at- 
torney gave  him  a  check  for  $225  indorsed, 
in  full  of  all  demands.  In  an  action  to  re- 
cover the  over  charge  on  the  fee  and  over- 
charges for  disbursements,  the  attorney  ad- 
mitted that  his  client  was  entitled  to  re- 
cover $43.41,  but  set  up  accord  and  satis- 
faction to  the  entire  claim.  Held  the  accord 
and  satisfaction  was  a  defense  only  as  to 
the  $500  fee  and  the  client  could  recover  the 
balance  of  his  claim.  Levi  Cotton  Mills  Co 
v.    Fried,    102    N.    Y.    S.    802. 

47.     Where   one   claimed   a  certain   amount 


and  the  debtor  gave  him  a  check  stating 
that  it  was  all  he  would  get  and  such  check 
was  accepted  w*h  the  statement  that  the 
debtor  would  be  given  credit  for  the  amount, 
held  the  check  was  accepted  according  to 
the  terms  on  which  it  was  offered  and  an 
accord  and  satisfaction  was  shown.  Will- 
iams V.  Bienenzucht.  104  N.  Y.  S.  438.  The 
acceptance  of  a  sum  tendered  as  in  full  of 
an  unliquidated  simple  contract  indebted- 
ness is  a  release  by  operation  of  law  of  anv 
further  claim,  acceptance,  and  collection  of 
check  held  binding  as  release  of  unliquidated 
claim  for  legal  services.  Hand  Lumber  Co 
V.    Hall    [Ala.]    41    So.    78. 

4S.  Where  a  land  looker  directed  the  at- 
tention of  a  lumberman  to  certain  land  and 
It  was  agreed  that  if  the  latter  should  pur- 
chase, he  should  share  profits  with  the 
former.  The  lumberman  purchased  and  de- 
nied the  locater  any  interest  but  it  was 
agreed  that  he  would  pay  him  a  certain  sum 
in  satisfaction  of  his  claim.  A  portion  was 
paid  and  the  balance  refused.  Held  the 
locater  could  sue  on  the  original  contract. 
An  accord  and  satisfaction  is  not  binding 
unless  its  terms  are  executed.  Howard  v. 
Norton-Morgan  Commercial  Co.  [Ariz.]  89  P. 
541.  Where  a  (Jebtor  offered  land  in  settle- 
ment of  a  debt  and  the  creditor  accepted  a 
portion  of  such  land,  but  there  was  no  evi- 
dence of  a  conveyance  of  such  land  or  a 
surrender  of  the  note  evidencing  the  debt, 
there  was  no  accord.  Grimmett  v.  Ouslev, 
78  Ark.  304,  94  S.  W.  694.  Agreement  to 
accept  $300  and  land  in  lieu  of  a  claim  is 
not  an  accord  where  before  the  debtor 
cleared  the  title  to  the  land  he  died,  and 
the  creditor  presented  a  claim  for  the  ori- 
ginal debt.  Bull  v.  Payne,  47  Or.  580,  84 
P.  697.  Where  there  is  an  agreement  to 
settle  a  controverted  demand  for  a  fixed 
consideration,  all  or  a  portion  of  which  is 
executory  it  may  be  set  up  as  an  accord 
and  satisfaction  by  making  proper  aver- 
ments in  regard  to  performance.  Hayes  v. 
Atlanta  &  C.  Air  Line  R.  Co.  [N.  C.]'  55  S 
E.    437. 

Note:  In  matters  of  accord  and  satisfac- 
tion, there  is  a  well  defined  and  easily  recog- 
nized distinction  between  two  classes  of 
agreements:  (1)  where  the  agreement  of 
the  creditor  is  to  accept  the  performance 
of  the  debtor's  new  promise  or  agreement 
in  satisfaction  of  the  demand.  (2)  where 
>iich  promise  or  agreement  itself  based  upon 
a  sufficient  consideration  is  accepted  in  sat- 
isfaction of  the  demand.  Chitty,  Contracts 
[11  Am.  Ed.]  1124.  And  in  this  class  of  cases 
it  must  clearly  appear  that  the  intention  of 
the  party  was  to  accept  such  promise  in  sat- 
isfaction of  the  original  demand.  In  the  first 
class  of  cases  the  accord  must  be  fully  exe 
cuted  in  order  to  bar  an  action  on  the  orig- 
inal demand.  1  Cyc.  312.  In  the  second  class 
the  original  demand  is  extinguished  and  can- 
not furnish  foundation  for  an  action.    1  Cyc. 
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cessions  made  are  not  binding  unless  a  settlement  is  reached.-*^  A  parol  compromise 
of  a  boundary  dispute  between  adjoining  owners  is  valid."*'  In  Alabama  by  statute 
a  composition  evidenced  by  a  writing  is  binding.^^ 

An  accord  adjusts  no  matters  not  within  the  contemplation  of  the  parties,"- 
nor  before  them  for  consideration,^^  but  it  being  the  policy  of  the  law  to  favor 
compromises,  a  settlement  in  general  terms  is  presumed  to  include  all  matters  of 
difference  between  the  parties.^*  It  is  binding  on  all  the  parties  thereto  "  who  act 
within  the  scope  of  their  authority/^  or  who  sulisequently  ratify  it,"  and  constitutes 
a  good  defense  to  an  action  on  the  original  obligation.^* 


336;  Sioux  City  Stock  Yard  Co.  v.  Packing 
Co.,  110  Iowa,  316.  81  N.  W.  712— See  Hen- 
derson V.  McRae    [Mich.]    Ill   N.  W.   1057. 

49.  Where  parties  meet  to  adjust  matters 
in  dispute  and  agree  upon  the  terms  of  the 
contract,  the  agreement  Is  binding,  but  i(; 
they  meet  to  compromise  and  a  settlement 
is  not  effected,  concessions  made  are  not 
binding.  F.ikerd  Lumber  Co.  v.  Charles 
Ploertz  &  Son  [Mich.]  13  Det.  Leg.  N.  80f. 
109  N.  W.  664. 

.'0.  Dispute  between  adjoining  owners  is 
valid.  Xot  contrary  to  law  or  public  policy. 
Martin  v.  Conley,  30  Ky.  L.  R.  728,  99  S.  W. 
613. 

51.  Where  a  debtor  forced  into  bank- 
ruptcy wrote  to  his  creditor  offering  to  pay 
15  per  cent,  of  the  debt  and  the  creditor 
wrote  accepting  the  offer  and  also  wrote  to 
a  bank  to  receive  the  15  per  cent,  in  full 
satisfaction  and  the  debtor  sent  a  check  to 
the  bank,  Code  1896,  §  1806,  was  held  com- 
plied with.  Norton  v.  Clayton  Hardware  Co. 
[Ala.]    43   So.   185. 

52.  A  father,  mother,  and  minor  son  were 
injured  in  a  collision,  suits  for  damages  were 
commenced  by  the  father  and  mother,  but 
before  trial  a  settlement  was  made.  Held 
that  the  evidence  did  not  show  that  the  son's 
claim  was  included  in  the  settlement.  John- 
so.i  v.  Minneapolis,  etc.,  R.  Co.  [Minn.]  11:^ 
N.  W.  534.  "'t\'here  a  contractor  paid  a  sub- 
contractor a  certain  sum  on  condition  that 
tne  <;ontr;.ctor's  losses  by  reason  of  delay  of 
the  subcontractor  in  furnishing  materials 
under  the  contract  would  be  adjusted  there- 
after, the  contractor  did  not  waive  his  right 
to  damages  caused  by  such  delay.  Modern 
Steel  Structural  Co.  v.  English  Const.  Co., 
129  Wis.  31,  108  N.  W.  70.  A  receipt  settles 
only  such  matters  as  are  comprehended  in 
it  by  the  intention  of  the  parties.  Stubbs  v. 
Franklin  &  M.  R.  Co.,  101  Me.  355,  64  A.  625. 
Retaining  check  to  pay  for  goods  "received" 
not  accord  and  satisfaction  of  dispute  as  to 
those  rejected  by  buyer.  Olson  v.  Wabash 
Coal  Co.,  126  111.  App.  253. 

.'X  A  receipt  and  check  evidencing  a  set 
tlement  of  all  demands  will  not  be  consid- 
ered as  Including  a  claim  not  known  to  the 
attorney  of  one  of  the  parties  who  repre- 
sented such  party,  all  other  evidences  of  in- 
debtedness being  before  them.  CrosthwaiL 
v.  Saturday  Night  Sav.  &  Loan  Ass'n,  30  Ky. 
L.  R.   461,  98  S.  W.  1044. 

54.  In  an  action  on  a  note  it  appeared 
that  plaintiff  payee  as  cashier  of  a  bank  in 
which  he  held  stock  and  of  which  the  de- 
fendant maker  was  president  and  principal 
stockholder,  had  made  excessive  and  un- 
lawful loans  to  an  insolvent;  tliat  the  parties 
h.ad  agi'eed  tliat  the  maker  should  pay  to  the 
bunk  its  total  loss  and  receive  a  credit  on 
his   note   to    the   extent   of   tlie   payee's   share 


of  such  loss  as  stockholder.  Held  to  con- 
stitute an  accord  and  satisfaction  of  the 
transaction  including  claim  for  impairment 
of  the  value  of  the  maker's  stock,  and  that 
the  bank  liaving  been  paid  in  full  liad  no 
as''ignat)le  cause  of  action  for  the  payer's 
misconduct.  Balch  v.  Grove,  98  Minn.  259, 
108  N.  W.  807.  In  the  absence  of  fraud  or 
mistake  it  is  conclusively  presumed  that  un- 
paid portions  of  prior  debts  are  merged  in 
the  obligation  evidenced  by  the  new  con- 
tract. Crabtree's  Adm'x  v.  Sisk,  30  Ky.  L.  R. 
572,    99   S.   W.    268. 

55.  Code  1S96,  §  138,  does  not  prohibit  an 
administrator  from  compromising  a  doubt- 
ful claim  without  authority  of  court.  Hence 
a  plea  that  an  administrator  settled  a  claini 
is  not  bad  because  it  is  not  alleged  that  he 
received  a  reasonable  amount  and  that  the 
settlement  was  authorized  by  the  court. 
Loveman  v.  Birmingham  R.,  L.  &  P.  Co. 
[Ala.]  43  So.  411.  Where  an  insured  person 
had  been  absent  and  unheard  of  for  seven 
years  and  the  company  elected  to  pay  the 
beneficiaries  rather  than  question  his  death, 
the  compromise  and  settlement  based  on  tho 
assertion  of  his  death  was  binding  on  the 
company  though  it  subsequently  appeared 
that  he  was  alive.  New  York  Life  Ins.  Co 
V.  Chittenden  [Iowa]  112  N.  W.  96.  Where 
after  judgment  in  favor  of  a  corporation  in 
an  action  for  rescission  of  a  contract  for 
fraud  or  damages  for  deceit  the  parties  set- 
tled the  controversy,  such  settlement  was  a 
bar  to  any  action  against  the  officers  of  the 
corporation  for  deceit.  Krolik  v.  Curry 
[Mich.]  Ill  N.  W.  761.  Where  the  settle- 
ment of  a  suit  brought  by  the  next  friend 
of  an  infant  was  made  without  objection  of 
ills  counsel  and  the  agreement  after  being 
signed  by  the  next  friend  was  filed  in  court 
by  counsel  for  defendant,  a  judgment  ren- 
dered pursuant  thereto  was  not  void  because 
the  agreement  was  not  signed  by  defend- 
ant's counsel.  Wallace  v.  Boston  El.  R.  Co. 
[Mass.]  80  N.  E.  461.  The  entry  of  judgment 
on  such  settlement  by  the  clerk  without  a 
special  order  of  the  court  did  not  render  the 
settlement  void  where  the  case  was  ripe  for 
judgment  after  the  agreement  was  filed,  un- 
der the  general  order,  and  under  that  order 
went  to  judgment.  Id.  Compromise  by  which 
land  is  sold  and  proceeds  divided  binds  co- 
parties  on  one  side  of  t^he  compromise  not 
to  claim  as  against  each  other  more  than 
the  share  they  would  have  had  in  the  land. 
Dangerfield  v.  Williams,  26  App.  D.  C.  508. 

50.  One  of  two  stockholders  in  a  corpora- 
tion may  not  as  stockholder  settle  and  dis- 
charge corporate  claims  against  the  other 
though  such  two  own  all  the  stock.  Petersen 
V.  Elholm    [Wis.]    109  N.  W.   76. 

57.  If  a  corporation  acquiesces  in  and  ac- 
cepts the   unauthorized  settlement  of  corpo- 
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(§1)  B.  The  consideration.^^ — An  accord  being  a  contract  mnst  be  supported 
by  a  consideration.*'^  The  mutual  release  by  the  parties  of  their  respective  rights 
and  the  desire  to  avoid  litigation  is  a  sufficient  consideration,'^^  as  is  also  anticipation 
of  time  of  payment.^-  An  unquestioned  judgment  may  be  ratified  by  payment  of 
less  than  its  amount  in  'the  settlement  of  a  disputed  matter  collateral  to  the  judg- 
ment.''^ The  compromise  of  a  wholly  void  claim  is  not  a  sufficient  consideration 
for  a  new  promise.''* 

(§1)  C.  Fraud,  mistalce,  and  duress.''^ — An  accord  may  be  set  aside  for  fraud 
or  mistake."*     Proof  of  mistake  must  be  clear,*''  especially  when  all  evidences  of 


rate  claims,  it  is  bound.     Petersen  v.  Elholni 
[Wis.]    109  N.  W.   76. 

58.  The  giving-  of  a  note  by  one  party  to 
anotlier  in  settlement  of  differences  between 
them  is  a  good  defense  in  an  action  by  the 
maker  against  the  payee  to  recover  prior 
existing  claims  in  the  absence  of  fraud  or 
mistake.  Gandy  v.  Wiltse  [Neb.]  112  N.  Vi" 
569.  Where  the  only  issue  was  as  to  whether 
a  certain  item  had  been  included  in  a  settle- 
ment, evidence  as  to  an  independent  trans- 
action was  inadmissible.  Siinpson  v.  Thomp- 
son [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  352,  95 
S  "W.  94.  Where  the  evidence  was  uncon- 
tradicted that  a  certain  item  had  been  in- 
cluded in  a  settlement,  the  creditor  was  not 
entitled  to  recover  it  though  he  did  not 
know  it  was  included  and  would  not  have 
made  the  settlement  had  he  known  it.  la. 
Where  after  a  settlement  a  dividend  -was 
paid  to  the  creditor  for  the  debtor's  benefit, 
the  creditor  was  entitled  to  retain  it  and 
apply  it  on  the  debt.  Id.  Where  it  appeared 
that  a  dividend  paid  to  a  creditor  for  the 
benefit  of  his  debtor  was  included  in  a  set- 
tlement, the  aeDtor  in  order  to  recover  it 
had  the  burden  to  prove  that  he  had  not 
been  credited  with  the  amount  of  the  divi- 
dend in  such  settlement.     Id. 

59.  See  7  C.  L.  14.  See,  also,  Contracts, 
7  C.  L.  761. 

60.  A  parol  agreement  by  a  creditor  to 
accept  from  his  debtor  less  than  is  due  by 
way  of  compromise  is  without  consideration 
and  void.  Eckert  v.  ^^''allace  [N.  J.  Law]  6  7 
A.  76.  Settlement  between  one  individual 
and  a  trust  company  who  had  had  dealings 
relative  to  the  procurement  of  funds  for  the 
construction  of  a  railroad  held  based  on  a 
sii^Keient  consideration.  Alexander  v.  Mafv- 
land  Trust  Co.  [Md.]  66  A.  836.  Where  one's 
right  to  cut  and  remove  timber  from  land 
had  been  extended  bj^  parol  and  the  owner 
of  the  land  sold  to  one  who  had  notice  of 
such  extension,  an  agreement  between 
vendee  and  licensee  that  he  could  remove 
the  timber  cut  if  he  would  relinquish  the 
right  to  cut  any  more  timber  was  based  on 
a  consideration.  York  v.  Westall  [N.  C]  55 
S.  E.  724. 

«1.  The  compromise  of  a  doubtful  claim 
is  usually  valid  and  the  mutual  release  by 
the  parties  of  their  respective  rights  and 
the  desire  to  avoid  litigation  are  sufficient 
consideration  for  such  compromise.  Dickie 
v.  Steiger  [Cal.  App.]  88  P.  814.  The  com- 
promise of  a  contention  as  to  property 
rights,  the  final  outcome  of  which,  if  set- 
tled by  litigation,  the  parties  consider  doubt- 
ful, furnishes  a  consideration  for  an  accord 
and  satisfaction.  Belt  v.  Lazenby,  126  Ga. 
767,   56   S.   E.   81. 

Mutual  conuessions  of  adjoinin;;:  owners  in 
fixing  a  disputed  boundary  is   sufficient  con- 


sideration for  the  dismissal  of  an  action  by 
one  to  receive  a  tract  notwithstanding  one 
of  the  parties  had  acquired  title  to  such 
tract  by  adverse  possession.  Martin  v.  Con- 
ley.   30  Ky.  L.  R.  728,  99  S.  W.  613. 

fi2.  An  offer  by  a  company  to  settle  in 
full  with  its  agents  by  paying  them  at  once 
one-half  of  all  commissions  accrued  or  to 
accrue  when  accepted  is  a  good  accord  and 
satisfaction;  anticipation  of  time  of  pay- 
ment is  a  sufficient  consideration.  Singer 
Sewing  Mach.   Co.   v.   Lee    [Md.]    66  A.   628. 

C3.  Where  it  was  in  settlement  of  a  dis- 
pute as  to  the  right  of  the  judgment  cred- 
itor to  hold  the  trustee  in  the  ponding  trus- 
tee process  proceeding,  and  such  right  could 
be  honestly  questioned.  Mann  v.  Haley  [Vt.l 
64  A.  449. 

64.  The  compromise  of  a  claim  on  a  note 
given  for  a  gambling  debt  is  not  sufficient 
consideration  for  a  new  note.  Union  Collec- 
tion Co.  V.  Buckman   [Cal.]   88  P.  708 

65.  See  7  C.  L.  15. 

66.  Where  an  ignorant  and  easily  influ- 
enced man  confessed  to  a  friend  to  having 
had  improper  relations  with  a  young  girl. 
and  on  the  advice  of  his  friend  consulted  an 
attorney  and  employed  him  to  represent  him 
in  case  of  criminal  prosecution,  and  the  at- 
torney consulted  with  the  father  of  the  girl 
and  accepted  employment  from  him  to  prose- 
cute the  I  ase  for  one-half  that  could  be  re- 
covered and  thereafter  on  representation  to 
the  other  party  that  he  was  subject  to  prose- 
cution procured  a  settlement,  held  such  set- 
tlement was  the  result  of  undue  influence 
arising  from  confidential  relations  and  could 
be  set  aside.  Whitcomb  v.  Collier  [Iowa] 
110  N.  W.  836.  The  vacation  of  such  settle- 
ment would  place  the  parties  in  statu  quo 
and  render  unavailing  a  mortgage  executed 
to  secure  the  money,  since  it  never  became 
a  lien.  Id.  Where  one  deceives  another 
into  believing  that  he  owes  him  a  certain 
sum,  but  states  that  he  will  take  a  less 
amount,  \vhich  is  paid,  the  law  of  settle- 
ments will  not  defeat  the  right  to  recover 
the  amount  fraudulently  procured.  Shearer 
V.  Hill  [Mo.  App]  102  S.  W.  673.  Where  a 
railroad  company  had  notice  that  one  of  the 
attorneys  for  a  claimant  was  practicing  a 
fraud  on  his  former  partner  who  was  in- 
terested in  the  case  to  the  extent  of  a  con- 
tingent fee,  but  did  not  know  that  he  was 
practicing  fraud  on  the  claimant,  the  set- 
tlement could  be  set  aside  as  to  the  formei 
partner  but  not  as  to  the  claiHiant.  Busli 
V.  Prescott  &  N.  W.  R.  C^o.  [Ark.]  103  S.  "W. 
173.  A  supervisor  ■was  indicted  for  embezzle- 
mant,  and  it  appearing  that  funds  drawn  by 
him,  except  a  certain  amount,  had  been  used 
by  him  for  road  purposes,  and  on  payment 
of  such  amount  he  was  given  a  release  from 
liability    for    all    funds    theretofore    coming 
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prior  indebtedness  are  canceled  and  a  new  note  given.®''  One  who  assails  a  settle- 
ment on  the  ground  of  fraud  must  tender  back  Avhat  he  has  received.*'^ 

§  9.  Satisfaction  or  discharge.''^ — A  satisfaction  is  a  performance  of  the  terms 
of  the  accord,'^  and  as  a  general  rule  an  accord  is  not  satisfied  until  its  terms  are 
fully  performed.'-  An  accord  is  not  satisfied  by  giving  the  creditor  an  order  on  a 
third  person.'^^  AYhether  the  terms  of  the  accord  have  been  fully  performed  is 
sometimes  a  question  of  fact.'* 

§  3.  Pleadings,  issues,  and  proof. ''^ — Accord  and  satisfaction  is  a  matter  of  de- 
fense and  must  be  pleaded.'®  A  replication  that  a  debt  was  not  paid  does  not  join 
issue  on  a  plea  of  accord  and  satisfaction.'^^ 


into  his  liands.  Prior  to  such  settlement  he 
had  purchased  claims  for  labor  against  the 
cou:iiy  which  he  was  forbidden  to  do  by 
law.  Held  the  settlement  did  not  preclude 
the  county  from  refusing  to  pay  such  claims. 
Harrison  County  v.  Ogden  [Iowa]  108  N.  "W . 
451.  A  compromise  for  15  per  cent,  of  o 
debt  Is  not  fraudulent  where  the  debtor 
wrote  to  the  creditor,  as  lyas  the  fact  that 
he  was  making  the  same  offer  to  all  of  his 
creditors,  though  some  of  the  creditors  got 
more.  Norton  v.  Clayton  Hardware  Co. 
[Ala.]  43  So.  185.  Where  a  landowner  con- 
tracted to  give  another  the  sole  control  of 
the  output  of  lime,  cement,  rock,  and  clay 
from  his  land  for  20  years  on  faith  o' 
resentations  that  the  buyer  would  con  '  ii'ct 
large  works  on  his  land  employing  many 
men,  allegations  that  the  buyer's  represen- 
tations were  false,  that  the  seller  was  old 
and  was  required  to  pay  $1,500  to  get  a  re- 
lease from  such  contract,  do  not  state  a 
cause  of  action  for  the  recovery  of  such 
money  without  allegations  as  to  when  the 
improvements  were  to  be  'erected  or  how 
long  it  had  been  since  the  contract  was 
made.  Dickie  v.  Steiger  [Cal.  App.]  88  P 
814. 

ft7.  Crabtree's  Adm'x  v.  Sisk,  30  Ky.  L.  R. 
572,  99  S.  W.  268.  Evidence  insufficient  to 
show  mistake.     Id. 

88.  Crabtree's  Adm'x  v.  Sisk,  30  Ky.  L.  R. 
572,  99  S.  W.  268;  Id.   [Ky.]  101  S.  W.  886. 

Mi.  This  is  so  notwithstanding  Ann.  St. 
1906,  p.  670,  providing  that  where  in  an  ac- 
tion for  injuries  the  defense  of  settlement  is 
set  up  the  plaintiff  may  attack  such  settle- 
mont  on  the  ground  of  fraud.  Althoff  v.  St. 
Loals  Transit  Co.    [Mo.]    102  S.   W.   642. 

70.  See  7  C.  L.  17.     See,  also,  ante,   §   1  B 

71.  An  act  of  congress  ratifying  a  com- 
promise and  settlement  made  between  the 
secretary  of  the  treasury  and  a  number  of 
persons  interested  in  judgments  in  pending 
suits  in  which  the  United  States  was  plain- 
tiff and  the  bondsmen  of  certain  public  of- 
ficials were  defendants,  and  directing  a  sat- 
isfaction of  all  judgments  and  dismissal  of 
■all  suits,  held  to  discharge  the  surety  on  a 
bond  given  by  one  defendant,  though  sucli 
sureties  were  not  parties  because  the  judg- 
ment was  embraced  in  the  settlement.  U.  S. 
V.  Knabe,  147  F.  802. 

72.  A  voluntary  composition  between  a 
debtor  and  his  creditors  after  involuntary 
bankruptcy  proceedings  have  been  Instituted, 
by  which  the  debtor  agrees  to  pay  a  cer- 
tain per  cent,  of  his  debts,  one-half  in  cash, 
balance  In  notes,  does  not  operate  as  an  ac- 
cord and  satisfaction  until  the  notes  are 
paid,     and    where     the     debtor    subsequently 


goes  into  voluntary  bankruptcy,  the  cred- 
itors may  prove  their  original  claims  le.ss 
the  cash  payment.  In  re  Carton  &  Co.,  148 
P.  63.  A  settlenient  between  a  buyer  an.l 
seller  of  buggies  proviled  for  the  return 
of  certain  buggies  to  the  seller  and  the  re- 
turn of  notes  to  the  buyer.  The  buggie.^ 
were  to  be  returned  complete  as  described 
in  the  contract  of  sale,  freight  prepaid.  Held 
title  to  such  returned  buggies  did  not  pass 
uni-'l  delivered  according  to  the  contract  and 
until  that  time  there  was  no  settlement. 
Capital  City  Carriage  Co.  v.  Moody  [Iowa] 
110  N.  W.  903.  An  agreement  of  accord  and 
satisfaction  in  full  release  of  a  promise  of 
marriage  is  without  binding  force  so  long  as 
it  remains  unexecuted,  or  so  long  as  the 
party  complaining  of  the  failure  to  execute 
the  agreement  of  accord  is  unable  to  show 
a  surrender  of  anything  or  the  loss  of  any 
right  by  reason  of  entering  into  the  agree- 
ment. Conard  v.  Bare,  8  Ohio  C.  C.  (N.  S.) 
lis 

73.  The  giving  to  a  creditor  of  an  order 
on  a  third  person  for  merchandise  is  not  a 
satisfaction  by  delivery  to  him  of  property. 
Flenor  v.  Flenor,  30  Ky.  L.  R.  543,  99  S.  W. 
258. 

74.  "Where  a  compromise  provided  for  the 
return  of  certain  goods,  freight  prepaid,  and 
in  an  action  on  the  original  contract  it  was 
claimed  that  the  freight  had  not  been  pre- 
paid in  full,  whether  the  defendants  had 
fully  performed  in  this  regard  held  a  ques- 
tion of  fact.  Capital  City  Carriage  Co.  v. 
Moody  &  Son  [Iowa]  110  N.  W.  903.  Where 
a  conipromise  contract  provided  for  the  re- 
turn of  certain  goods  in  a  specified  condi- 
tion and  they  were  refused  because  not  in 
such  condition,  the  evidence  being  conflict- 
ing as  to  the  condition,  the  question  should 
have  been  submitted  to  the  jury.  Id.  Where 
a  compromise  contract  required  the  pay- 
ment of  certain  money  on  the  return  of  cer- 
tain notes,  whether  the  party  required  to 
make  such  payment  had  sufficient  funds  on 
deposit  to  make  it  was  immaterial  where  it 
appeared  that  the  notes  had  never  been 
tendered.     Id. 

:.■;       See  7  C.  L.   17. 

7i{.  Evidence  of  a  settlement,  In  an  ac- 
tion for  conversion  of  corporate  funds,  is 
not  admissible  unless  pleaded.  Peterson  v. 
Elhf)lm  [Wis.]  109  N.  W.  76.  Accord  and  sat- 
isfaction as  a  defense  must  be  pleaded. 
Oandy  v.  Wiltse  [Neb.]  112  N.  W.  569;  Bare 
V.  Ford  [Kan.]  87  P.  731.  Evidence  of  a 
compromise  and  settlement  is  not  admis- 
sible unless  pleaded.  Auerbach  v.  Curie,  104 
N.  Y.  S.  233. 

77.     Stltzel  V.  Franks,  126  111.  App.  260. 
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One  who  sets  up  an  accord  and  satisfaction  has  the  burden  to  prove  it. "^  In 
an  action  to  enforce  the  accord,  evidence  of  the  claim  satisfied  l)y  it  is  irrelevant,"'' 
and  in  an  action  on  the  original  obligation,  evidence  of  an  unaccepted  offer  of 
compromise  is  not  admissible.^''  A  release  is  admissible  to  show  what  matters  were 
adjusted. ^^ 

Fraud  vitiating  the  accord  may  be  shown  though  not  pleaded  where  the  defense 
was  interposed  under  such  circumstances  as  to  take  the  plaintiff  by  surprise.^- 

Where  there  is  evidence  in  support  of  the  plea,  the  party  by  whom  it  is  inter- 
])0sed  is  entitled  to  have  it  submitted  by  an  instruction  embodying  a  hypothetical 
statement. ^^ 

ACCOUXTIXG,  ACTIOX  FOR. 

§  1.  Xatnre  of  Remedy  and  Jurisdiction  I  ties  (18).  Pleading'  (IS).  Evidence  (IS). 
of  Courts   (17).  Decree   (19). 

§  2.      Per-sons    Liable    and    Entitled    to    Ac-  §  4.      Requisites,      Form,      Substance,      and 

counting   (18).  Statement  of  the  Account   (19). 

§  3.     Practice    and    Procedure    (18).      Par-  I 

This  topic  includes  only  suits  in  equity  to  obtain  an  accounting  and  equivalent 
legal  remedies.  The  liability  of  fiduciaries  to  account  is  treated  in  topics  dealing 
with  their  rights  and  liabilities,**  as  is  accounting  by  officers  *^  and  between  part- 
ners.^^ 

§  1.  Nature  of  remedy  and  jurisdiction  of  courts.^' — To  entitle  one  to  main- 
tain a  suit  for  an  accounting,  the  existence  '  implicated  accounts,**  fiduciaiy,^'' 
or  joint  contract  relation  imposing  the  duty  to  account,®"  or  fraud,®^  must  appear. 


78.  National  Cash  Regi.ster  Co.  v.  Petsas 
[Wash.]  86  P.  662.  Evidence  insufficient  to 
show  a  compromise  relative  to  damages  for 
land  taken  under  the  power  of  eminent 
domain.  Mason  v.  Iowa  Cent.  R.  Co.,  131 
Iowa,  468,  109  N.  W.  1.  Evidence  insuffi- 
cient to  show  a  settlement.  McClure's  Ex'r 
V.  Anchor  Roller  Mills'  Assignee,  30  Ky.  L. 
R.  509,  99  S.  W.  221.  Evidence  sufficient  to 
show  that  one  had  not  compromised  his 
claim  for  damages.  Fidelity  &  Deposit  Co. 
V.  Tinsley,  30  Ky.  L.  R.  1095.  100  S.  TV.  272. 

7J>.  In  suit  against  devisees  and  executor 
for  specific  performance  of  a  contract  to  de- 
vise land,  the  record  of  a  former  compro- 
mised suit  between  the  testator  and  de- 
visees on  which  the  contract  to  devise  was 
based,  is  inadmissible.  Price  v.  Price,  133 
N.  C.  494,  45  S.  E.  855. 

80.  An  offer  of  compromise  not  accepted 
is  not  admissible  in  an  action  on  the  original 
claim.  McKnight  v.  Milford  Gin  Co.  [Tex. 
Civ.  App.]   99  S.  W.   198. 

81.  Where  a  judgment  was  settled  and 
adjusted  and  a  release  given,  such  release 
was  admissible  in  another  action  to  show 
matters  adjusted.  Nicholas  v.  Lord,  103  X. 
T.   S.   681. 

82.  Where  the  defense  of  accord  and  sat- 
isfaction is  interposed  under  such  circum- 
stances as  to  take  plaintiff  by  surprise,  he 
may  show  fraud  vitiating  it  though  such 
fraud  was  not  pleaded.  Whitehead  v.  Trussed 
Concrete  Steel  Co.,  101  N.  Y.  S.  250. 

83.  Where  a  plea  of  accord  and  satisfac- 
tion is  interposed  and  supported  by  evi- 
dence, the  party  is  entitled  to  have  the  de- 
fense submitted  by  an  instruction  embody- 
ing a  hypothetical  statement.  Singer  Sew- 
ing Mach.  Co.  v.  Lee   [Md.]   66  A.  628. 

84.  See    Brokers,    7    C.    L.    465;    Agency,    7 
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C.  L.   61;   Guardianship,   7  C.  L.   1899;   Trusts, 
6  C.  L.  1736,  and  like  topics. 

85.  See  Officers  and  Public  Employes,  S 
C.  L.  1191. 

86.  See  Partnerships,  S  C.  L.  1261. 

87.  See  7  C.  L.  19. 

88.  Miller  v.  Russell,  224  111.  68,  79  N.  E. 
434. 

89.  A  contract  by  which  one  w^as  to  ad- 
vance money  to  another  to  establish  an  office 
for  the  sale  of  a  certain  article  which  was 
to  be  sold  to  the  first  party  at  a  fixed  price 
does  not  sho^v  the  second  party  to  be  a 
trustee  so  that  a  suit  for  an  accounting  for 
such  advances  can  be  maintained  by  him. 
Mahler  v.  Sanche,  223  111.  136,  79  N.  E.  9. 
Allegations  that  moneys  ■were  received  by 
defendant,  an  attorney  employed  by  plain- 
tiff, to  be  used  in  his  behalf,  held  insuffi- 
cient to  show  that  such  moneys  •n^ere  re- 
ceived by  him  in  a  fiduciary  capacity.  New 
York  Life  Ins.  Co.  v.  Hamilton,  102  N.  Y.  S. 
771.  Allegations  that  moneys  received  by 
defendant  from  plaintiff  were  to  be  used  for 
plaintiff's  benefit  and  that  they  were  used 
for  purposes  unknown  to  plaintiff  imports 
a  gift  rather  than  a  trust.  Id.  A  contract 
authorizing  one  to  act  as  agent  for  others 
and  gives  him  an  irrevocable  power  for  a 
term  of  years  to  manage  their  property,  ac- 
cnunting  to  thein  for  the  balance  after  re- 
taining an  amount  requiring  in  his  discre- 
tion for  disbursements  enumerated,  creates 
a  fiduciary  reUitioii  justifying  a  bill  for  ac- 
counting. Campbell  v.  Cook  [Mass.]  79  N.  E. 
261. 

90.  Berg  v.  Mead,  100  N.  Y.  S.  792. 

91.  A  bill  alleging  that  plaintiff  sold  stock 
in  defendant  corporation  to  one  of  the  other 
defendants,  and  was  to  receive  a  certain 
sum    as    liquidated    damages    in    case    such 
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The  remedy  is  available  though  the  items  are  all  on  one  side,  they  being  compli- 
cated,®- and  it  will  also  lie  though  the  tranasction  is  not  yet  closed."^  It  must  also 
appear  that  there  exists  no  adequate  remedy  at  law,®*  and  the  mere  fact  that  equitable 
lelief  is  prayed  for  will  not  confer  jurisdiction.®' 

The  proceeding  is  an  equitable  one  and  courts  of  equity  have  jurisdiction,®* 
and  where  a  court  of  law  has  concurrent  jurisdiction,  the  judgment  of  a  court  of 
equity  to  which  the  cause  is  transfeiTcd  by  it  will  not  be  disturbed  unless  manifest 
prejudice  to  the  complaining  party  is  apparent.®" 

§  2.     Persons  liable  and  entitled  to  accounting.^^ 

§  3.  Practice  and  procedure.  Parlies.^^ — One  who  has  no  interest  in  tlie  pro- 
ceeding is  not  a  necessary  party.^ 

Pleading.- — A  IdIII  for  an  accounting  must  state  a  cause  of  action '  of  equitable 
cognizance.*  Failure  of  a  complaint  to  show  the  existence  of  a  fiduciary  relation 
is  not  cured  by  alleging  an  agreement  to  account  where  failure  to  do  so  is  not  also 
alleged.^ 

Evidence.^ — In  a  suit  for  an  accounting  the  complainant  is  entitled  to  a  full 
discovery, '^  and  where  the  term  during  which  a  joint  adventure  was  to  continue  has 


stock  was  sold  for  less  than'  a  certain  sum 
and  should  be  entitled  to  certain  accrued 
dividends,  that  the  stock  had  been  sold  in 
violation  of  such  agreement  to  the  presi- 
dent of  the  corporation  who  had  notice  of 
the  facts  held  to  state  a  cause  of  action  for 
equitable  relief.  Phillips  v.  Jacobs,  145  Mich. 
108.  13  Det.  Leg.  N.  542,  108  N.  W.  899. 

92.  An  accounting  may  be  had  where  the 
accounts  are  on  but  one  side,  they  being 
complicated,  and  a  discovery  being  sought 
which  is  material  to  the  relief  prayed  for. 
Miller  v.  Russell,  224  111.  68,  79  N.  E.  434. 

93.  Where  one  was  entitled  to  one-fourth 
of  the  net  profits  from  the  sale  of  land 
whenever  they  were  received,  and  the  ex- 
pense of  the  sale  and  original  outlay  had 
been  returned  and  substantially  tlie  sum 
found  to  be  subject  to  division  was  on  hand, 
he  was  entitled  to  an  accounting  though  the 
transaction  was  not  yet  closed.  Rust  v. 
Fitzhugh   [Wis.]    112  N.  W.  508. 

04.  An  action  for  an  accounting  will  not 
lie  where  there  exists  an  adequate  remedy 
at  law.  Where  the  bill  shows  tlaat  the 
amount  due  was  ascertainable  from  records 
and  the  knowledge  of  the  parties.  Hunt  v. 
O'Connor,  151  F.  707.  A  court  of  equity  is 
without  jurisdiction  of  a  suit  for  an  ac- 
counting for  profits,  damages,  or  royalties 
based  on  a  contract  granting  a  license  un- 
der a  patent.  Adequate  remedy  at  law. 
Allen  v.  Consol.  Fruit  Jar  Co.,  145  F.  948. 
Wliere  four  separate  actions  of  assumpsit 
would  be  required,  a  bill  for  an  account  will 
lie.  Simpson  v.  Summervillo,  30  Pa.  Super. 
Ct.  17. 

95.  Such  jurisdiction  is  not  conferred  by 
the  fact  that  the  bill  prays  for  equitable  re- 
lief which  cannot  be  granted  In  such  pro- 
ceeding. Cancellation  of  patents  prayed  for. 
Allen  v.  Consol.   Fruit  Jar  Co.,   145   F.   948. 

9«.  Equity  has  jurisdiction  of  a  case 
which  involves  an  accounting  between  prin- 
cipal and  agent  covering  business  transac- 
tions between  them  for  several  months  in 
whlcli  there  were  many  items  for  and  against 
each  party  to  the  contract.  Harris  v.  Rem- 
mel   [Ark.]   102  S.  W.   716. 

97.  In  many  matters  of  account  the  juris- 
diction   of    equity    and    law    are    concurrent. 


yet  though  a  court  of  law  has  jurisdiction 
and  transfers  tlie  cause  to  a  court  of  equity 
which  assumes  jurisdiction,  the  cause  will 
not  be  reversed  on  that  ground  unless  the 
complaining  party  was  manifestly  preju- 
diced. Harris  v.  Remmel  [Ark.]  102  S.  W. 
716. 

9.S.     See  7  C.  L.  20. 

99.      See  7  C.  L.  21. 

1.  Where  one  with  six  brotliers  executed 
a  deed  as  tenants  in  common  to  themselves 
except  one  as  joint  tenants,  and  such  deed 
was  without  consideration,  and  thereafter 
tlie  property  was  conveyed  to  tiiree  of  their 
number  and  part  of  the  land  was  thereafter 
sold  b.y  such  three,  and  after  the  death  of 
two  of  them  the  remainder  was  sold  by  the 
survivor,  in  an  action  by  the  first  party  for 
an  accounting  of  the  proceeds  of  the  sale 
last  made,  and  of  the  rents  and  profits  of 
the  otlier  tract,  on  the  ground  that  the  first 
deed  was  procured  by  undue  influence,  the 
other  brothers  ■were  not  necessary  parties. 
Nichols  V.  Nichols    [Conn.]    66  A.   161. 

2.  See  7  C.  L.  21. 

3.  A  complaint  for  an  accounting  of  profits 
made  on  land  sales  held  to  state  a  cause  of 
action  and  to  show  that  a  portion  of  the 
items  were  not  barred  by  limitations.  Hays 
V.    Peavey    [Wash.]    86    P.    170. 

4.  In  an  action  on  contract  creating  a 
joint  adventure,  where  tlie  complaint  fails 
to  state  a  cause  of  action  for  accounting  or 
contribution  because  the  prayer  is  for  a  sum 
of  money  only,  it  may  be  surficient  to  state 
a  cause  of  action  for  terminating  the  en- 
gagement. Jones  v.  McNal!.\',  103  N.  Y.  S. 
1011. 

5.  A  defect  in  a  complaint  In  failing  to 
show  that  moneys  were  received  in  a  fiduci- 
ary capacity  is  not  cured  by  an  allegation 
that  defendant  gave  receipts  for  such 
moneys,  agreeing  to  account  for  them,  where 
it  is  not  alleged  that  he  failed  to  render  an 
account.  New  York  Life  Ins.  Co.  v.  Hamil- 
ton, 102  N.  Y.  S.  771. 

«.     See  7  C.  L.  22. 

7.  Where  in  an  action  against  a  trustee 
for  an  accounting  it  appeared  that  the  tru.'^t 
property  was  insured  in  companies  of  which 
the  trustee  was  agent,  the  beneficiaries  were 
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expired,  there  should  be  a  general  accounting  of  all  transactions  so  that  all 
matters  may  be  finally  adjusted.*  A  defendant  may  without  pleading  prove  items 
constituting  offsets  if  they  are  directly  connected  with  matters  alleged  in  the  bill, 
but  not  those  not  so  connected.*  Book  accounts  shown  to  be  erroneous  will  not  sup- 
port a  decree. ^° 

Decree}'^ — An  interlocutory  judgment  is  not  necessary  where  it  appears  that  the 
leferee  took  a  full  account  of  all  matters  in  dispute.^-  The  court  may  apportion 
costs  in  its  discretion.^^  Under  a  rule  that  the  judgment  shall  bear  interest,  interest 
runs  from  the  date  of  the  judgment  and  not  from  the  date  of  filing  the  report 
of  the  referee.^*     Exceptions  to  the  report  of  a  referee  should  be  specific. ^^ 

§  4.  Requisites,  form,  substance,  and  stateme?it  of  the  account}'^ — One  who 
does  not  show  that  he  has  any  interest  is  not  entitled  to  an  accounting."  In  an 
accounting  on  the  bill  of  an  insane  person,  a  statement  should  be  rendered  for  the 
ti-ansactions  for  each  year.^* 

ACCOUNTS  STATED  A\D  OPEN  ACCOUNTS. 


§  1.     Nature  and   Elements   of  the   Several         S  3. 
Kinds   of   AoeountM    (19).  §  4. 

§  2.     Binding    Effect     Rights,    and    Liabili- 
ties (20). 


Remedies  on  Account  Stated   (21). 
Remedies  on  Open  Accounts   (21). 


§  1.  Nature  and  elements  of  the  several  Hnds  of  accounts}^ — An  account  is 
an  agreement  between  the  parties  fixing  the  amount  due  in  respect  to  transactions 
lietween  them  and  promising  payment,-'*  mutual  assent,  express  or  implied,  being 


entitled  to  an  itemization  of  tlie  amount  of 
insurance  premiums  sliowing  what  compa- 
nies carried  the  risks  and  the  rates,  though 
it  appears  that  sucli  companies  were  solvent. 
Campbell  v.  Cook  [Mass.]  79  N.  E.  261.  In 
an  action  for  an  accounting  between  joint 
owners  of  real  estate,  evidence  sufficient  to 
sustain  the  finding  of  the  trial  court.  First 
Nat.  Bank  v.  Krause  [Neb.]  Ill  N.  "W.  382. 
See,  also,  the  topic  Discovery  and  Inspection, 
7  C.  L.   1167. 

8.  Where  parties  agreed  to  purchase,  de- 
velop, and  sell  real  estate  for  a  specified 
time,  one  to  have  active  management  of  tho 
affairs,  developing  the  property  and  selling 
it.  Berg  V.  Mead,  100  N.  Y.  S.  792.  Where 
a  bill  for  an  accounting  involved  mutual  ac- 
counts, the  defendant  without  pleading  could 
prove  items  constituting  his  offsets  and  ex- 
penses if  they  were  directly  connected  with 
the  matters  alleged  in  the  bill.  Bettering 
V.  Nordstrom   [C.  C.  A.]   148  F.  81. 

9.  Where  a  bill  by  a  cotenant  of  a  min- 
ing claim  was  limited  to  the  output  of  the 
mine  and  expense  of  mining,  expenses  in- 
curred in  surveying  and  in  litigation  over 
the  location  could  not  be  shown  where  not 
pleaded.  Bettering  v.  Nordstrom  [C.  C.  A.] 
148  F.  81. 

10.  Book  accounts  shown  to  have  been 
irregularly  and  inaccurately  kept  and  not 
disclosing  known  credits  will  not  support  a 
judgment  for  the  amount  shown  by  them  to 
be  due.  Barnes  v.  Barnes'  Adm'r  [Va.]  56 
S.  E.  172. 

11.  See  7  C.  L.  22. 

12.  In  an  action  by  an  employe  to  re- 
cover a  share  of  the  profits  of  Jiis  employer 
in  accordance  with  the  terms  of  their  con- 
tract, where  the  referee  took  full  account 
of  all  matters  in  dispute,  an  interlocutory 
judgment  in  accounting  was  not  necessary. 
Smith  V.  Smith,   101  N.  Y.  S.  521. 


13.  In  an  accounting  between  partners. 
Brown  v.  Rogers  [S.  C]  56  S.  E.  680. 

14.  Under  Code  Civ.  Proc.  1902,  §  1660, 
providing  that  judgments  shall  bear  inter- 
est, interest  does  not  run  from  date  of  filing 
of  the  report  of  a  referee  but  from  the  date 
of  the  judgment.  Brown  v.  Rogers  [S.  C] 
56  S.  E.  680. 

1.5.  An  exception  to  the  report  of  a  ref- 
eree in  stating  accounts  between  partners, 
in  that  he  should  have  first  stated  the  same 
in  the  form  of  an  account  with  an  individual 
with  the  firm,  is  too  general.  Brown  v. 
Rogers   [S.  C]   56  S.  E.  680. 

le.     See  7  C.  L.  22. 

17.  Evidence  insufficient  to  show  one  en- 
titled to  an  accounting  of  the  profits  of  an 
electric  light  company,  it  not  appearing  that 
any  stock  was  ever  issued  to  liim,  and  after 
his  discharge  as  manager  he  made  no  claim 
for  ten  years.  Ruthenburg  v.  Hoffman  [C. 
C.  A.]    150  F.  578. 

15.  Where  in  an  accounting  it  appeared 
that  one  of  the  parties  was  insane,  an  ac- 
count should  be  taken  for  each  year  dur- 
ing plaintiff's  insanity,  he  should  be  charged 
with  all  necessaries  furnished  him  and 
credited  with  amounts  paid,  and  if  for  any 
year  he  overpaid  the  account  for  such  year 
it  should  be  credited  on  final  settlement  if 
not  barred  by  limitations.  Gross  v.  Jones 
[Minn.]  42  So.  802.  Where  it  appeared  that 
plaintiff  while  sane  purchased  goods  of  de- 
fendant and  sold  goods  to  him,  he  should  be 
charged  with  the  current  price  of  the  goods 
purchased  and  credited  with  the  goods  sold. 
Id. 

19.  See  7  C.  L.  22. 

20.  Wroten  Grain  &  Lumber  Co.  v.  Min- 
eola  Box  Mfg.  Co.  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  167,  95  S.  W.  744.  A  complaint  al- 
leging that  goods  were  sold  to  defendant, 
the  amounts  and  prices  of  which  were  item- 
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ACCOUXTS  STATED  AXD  OPEX  ACCOUNTS  §  2.  9  Cur.  Law. 


essential.-^  An  account  stated  constitutes  one  debt.-^  iVn  account  stated  may  result 
from  the  retention  for  an  unreasonable  length  of  time  of  an  account  rendered,-^  but 
it  must  be  predicated  on  a  preexisting  debt  or  liability.-*  A  statement  of  account 
must  be  certain  as  to  the  subject-matter  of  the  debt.-^  Whether  an  account  stated 
exists  may  be  a  question  of  fact.-"  An  open  account  is  one  in  respect  to  which 
nothing  has  occurred  to  bind  either  party ;  one  which  is  fully  open  to  be  disputed.-^ 
An  indebtedness  is  the  proper  subject  of  a  book  account  though  arising  on  written 
contract  for  sale.^^ 

§  2.  Binding  effect,  rights  and  liahilities.^^ — An  account  stated  does  not  create 
a  liability  where  none  previously  existed,^"  but  works  a  definition  and  limitation  of 
existing  liabilities.^^  It  is  not  conclusive  on  the  parties  but  may  be  impeached  ^- 
for  fraud  or  mistake,^^  or  if  it  is  clearly  shown  to  have  been  founded  on  an  erro- 
neous calculation/*  but  only  where  the  evidence  is  clear.^^ 


ized  in  an  exhibit,  had  paid  certain  freight 
charges  for  defendant,  and  that  correct  bills 
and  invoices  were  made  out  to  defendant  at 
the  time  and  that  he  agreed  to  pay  the  sums 
set  forth,  shows  an  account  stated.  Id. 
"Where  parties  who  had  had  dealings  for 
years  had  a  settlement  and  one  of  them  ex- 
ecuted a  note  for  the  balance  found  due, 
such  note  constituted  an  account  stated  in 
the  absence  of  proof  that  unlawful  charges 
had  been  incorporated  into  it.  Gross  v. 
Jones  [Miss.]  42  So.  802.  When  an  attor- 
ney makes  a  charge  for  services  and  the 
same  is  accepted  by  the  client,  it  becomes 
an  account  stated.  Lane  &  Bodley  Co.  v. 
Taylor  [Ark.]  97  S.  W.  441.  Where  an  at- 
torney collected  money  for  a  corporation 
and  sent  his  check  to  an  assignee  of  such 
corporation  after  the  commencement  of 
bankruptcy  proceedings,  and  shortly  after- 
wards an  attorney  for  the  assignee  pro- 
tested that  the  assignee  could  not  accept 
the  check  but  no  agreement  was  made,  held 
such  facts  together  with  the  fact  that  the 
check  ■was  not  returned  did  not  shoT»-  an  ac- 
count stated.     In  re   Klein,   101   N.   Y.   S.   663. 

21.  Atlas  R.  Supply  Co.  v.  Forster,  Wa- 
terbury  &  Co.,  123  111.  App.  558.  T\'aiver  of 
proof  preliminary  to  introduction  of  account 
book  not  an  admission  of  its  correctness. 
Kelly  V.  Judy,  125  111.  App.  525.  Statement 
rendered  by  debtor  under  an  agreement 
looking  to  an  adjustment  not  an  account 
stated.  Cherokee  Nation  v.  U.  S.,  40  Ct.  CI. 
252. 

22.  Payment  on  an  account  stated  tolls 
the  statute  of  limitations  as  to  all  items 
included  therein.  Nunn  v.  McKnight,  79  Ark. 
393,  96  S.  W.  193.  An  instruction  that  It 
must  appear  that  each  item  became  due 
within  the  statutory  period  was  properly  re- 
fused. Id.  Where  the  whole  of  a  running 
account  is  by  agreement  regarded  as  due  on 
a  certain  date,  an  instruction  that  each  item 
Is  to  be  regarded  as  a  separate  contract  is 
properly  refused.     Id. 

2.1.  An  account  stated  results  where  no 
objection  is  made  to  an  account  rendered 
within  a  reasonable  time.  Shively  v.  Eureka 
Tellurium  Gold  Mln.  Co.  [Cal.  App.]  89  P. 
1073.  An  account  rendered  and  retained  for 
an  unreasonable  length  of  time  becomes  an 
account  stated.  Little  &  Hays  Inv.  Co.  v. 
Plgg,  29  Ky.  L.  R.  809,  96  S.  W.  455.  Is  of 
more  or  less  weight  according  to  circum- 
stances. Hamilton-Brown  Shoe  Co.  v.  Choc- 
taw Mercantile  Co.   [Ark.]   97  S.  W.  284. 


24.  There  can  be  no  account  stated  where 
there  is  no  pre-existing  debt  or  liability. 
Cooper  V.  Upton  [W.  Va.]  56  S.  E.  ISO  [Ad- 
vance sheets  only].  Where  there  is  no  pre- 
existing debt  or  liability,  the  rendering  of 
an  account  to  one  who  keeps  it  without  ob- 
jection does  not  make  an  account  stated.    Id. 

25.  A  statement  of  account  "To  Mdse.," 
giving  dates  of  debits  and  credits  with 
amount  thereof,  but  not  showing  the  sort  of 
merchandise,  is  insufficient.  Moffltt-West 
Drug  Co.  V.  Crider  [Mo.  App.]  100  S.  W.  1099. 

2«.  Whether  an  account  stated  existed 
was  held  a  question  for  the  jury  where  a 
broker  bought  and  sold  stock  for  a  client 
and  his  books  showed  a  loss  to  the  client 
who  claimed  he  had  no  account  with  the 
broker,  and  was  not  indebted  to  him.  Little 
&  Hays  Inv.  Co.  v.  Pigg,  29  Ky.  L.  R.  809, 
96  S.  W.  455. 

27.  Wroten  Grain  &  Lumber  Co.  v.  Min- 
eola  Box  Mfg.  Co.  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  167,  95  S.  W".  744.  Where  it  ap- 
peared that  an  insane  person  had  purchased 
goods  from  another  and  had  sold  him  goods, 
he  should  be  charged  with  the  current  con- 
tract price  of  the  goods  bought  and  cred- 
ited with  the  goods  sold.  Gross  v.  Jones 
[Miss.]  42  So.  802.  An  account  may  be  an 
open  one  though  it  arises  by  reason  of  con- 
tract. Davidson  v.  McCall  Co.  [Tex.  Civ. 
App.]    16  Tex.   Ct.   Rep.   640.   95   S.  W.   32. 

2S.  Vallee  Bros.  Elec.  Co.  v.  North  Penn. 
Iron  Co.,  32  Pa.  Super.  Ct.  111. 

29.  See  7  C.  L.  23. 

30.  An  account  stated,  in  the  absence  of 
fraud,  mistake,  error,  or  omission,  deter- 
mines only  the  amount  of  the  debt  when  a 
liability  exists.  Alone  it  cannot  create  a 
liability  where  none  previously  existed. 
Cooper  V.  Upton  [W.  Va.]  56  S.  E.  180  [Ad- 
vance sheets  only]. 

31.  Account  stated  limits  amount  of  a 
prior  claim  of  set-off  by  party  rendering  ac- 
count.   Aygarn  v.  Eraser  Co.,  123  111.  App.  95. 

32.  In  an  action  on  an  account  stated  for 
labor  done,  a  breach  of  the  contract  for  such 
labor  may  be  set  up  as  a  defense.  Gutshall 
V.  Cooper  [Colo.]   86  P.  125. 

33.  May  be  impeached  for  mistake.  Smith 
v.  Allmon,  74  S.  C.  502,  54  S.  E.  1014.  An 
account  stated  can  be  assailed  only  for  fraud 
or  mistake.  Little  &  Hays  Inv.  Co.  v.  Pigg, 
29  Ky.  L.  R.  809,  96  S.  W.  455.  Where  an 
electric  light  company  furnished  power 
through  a  meter  and  by  reason  of  negli- 
gence  and   mistakes   of   Its   servants    a   cus- 
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§  3.  Remedies  on  account  stated.^^ — Limitations  run  against  an  account  stated 
from  date  of  rendition,^"  and  a  partial  pa3'ment  thereon  tolls  the  statute  as  to  all 
items  therein.^^ 

A  debtor  who  indorses  a  note  in  payment  of  an  account  may  be  sued  on  his  in- 
dorsement instead  of  on  the  account.^^  A  statutory  presumption  in  favor  of  the 
correctness  of  an  open  account  does  not  apply  to  an  account  stated.**'  Assumpsit  on 
an  account  stated  will  lie  where  a  bid  for  repairing  loss  was  accepted  by  several  in- 
surance companies  and  the  pro  rata  share  of  defendant  was  agreed  to.*^ 

§  4.  Remedies  on  open  accounts.*"^ — A  cause  of  action  on  an  account  may  be 
pleaded  by  attaching  an  itemized  statement  to  the  complaint.**  Such  statement 
may  be  amended  by  adding  a  sum  to  the  original  account.**  A  complaint  on  an 
open  account  should  state  the  items  thereof  with  reasonable  certainty.*^  The  date 
on  M'hich  the  transactions  occurred  should  be  alleged.**'  One  suing  on  an  account 
has  the  burden  to  establish  the  correctness  thereof.*^  A  verified  statement  is  in 
some  states  made  prima  facie  proof  of  the  correctness  of  the  account/^  unless  denied 
under  oath.*® 

Acceetion;  Accumulations,  see  latest  topical  index. 


tomer  was  billed  and  paid  for  only  one- 
half  the  service  rendered,  and  such  customer 
had  not  changed  his  position  because  of  such 
error,  the  company  could  recover  the  balance 
due.  Union  Blec.  L.  &  P.  Co.  x.  Surgical 
Supply  Co.    [Mo.   App.]    99   S.  W.   804. 

34.  Smith  v.  Allmon,  74  S.  C.  502,  54  S.  E. 
1014.  Bills  for  gas  which  were  by  mistake 
of  clerk  too  low  not  binding  after  payment. 
Allegheny  County  Light  Co.  v.  Thoma,  31 
Pa.   Super.  Ct.  102. 

35.  Testimony  of  an  attorney  who  ren- 
dered an  account  to  his  client  held  insuffi- 
cient to  overcome  such  account  where  such 
testimony  was  uncertain  and  indefinite. 
Lane  &  Bodley  Co.  v.  Taylor  [Ark.]  99  S.  W. 
441. 

36.  See  7  C.  L.  24. 

37.  1  Smith's  Laws.  p.  76,  relative  to  ac- 
counts between  merchants,  factors,  or  serv- 
ants, does  not  apply.  Morgan  v.  Lehigh  Val- 
ley Coal  Co.,  215  Pa.  443.  64  A.  633. 

38.  Nunn  v.  McKnight,  79  Ark.  393,  96  S. 
W.  193. 

3».  Where  a  debtor  indorsed  notes  over 
to  his  creditor  in  settlement  of  an  account, 
and  one  of  such  notes  was  not  paid  by  the 
maker,  the  creditor  properly  sued  the  debtor 
on  his  indorsement  on  the  note  and  not  on 
the  balance  of  the  account.  Le  Tulle  Mer- 
cantile Co.  V.  Rugeley  [Tex.  Civ.  App.]  17 
Tex.  Ct.  Rep.  276,  98  S.  W.  438. 

40.  Rev.  St.  1895,  art.  2323,  providing  that 
an  affidavit  of  correctness  of  an  open  ac- 
count shall  be  prima  facie  evidence  thereof, 
does  not  applv  to  an  account  stated.  "Wroten 
Grain  &  Lu:nber  Co.  v.  Mineola  Box  Mfg.  Co. 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  167,  95  S. 
W.  744. 

41.  Manchester  Fire  Assur.  Co.  v.  Fitz- 
patrick,   120  111.   App.   535. 

4a.     See  7   C.  L.   24. 

43  In  action  to  recover  price  of  goods 
sold,  held  that  plaintiff  could  plead  his  cause 
of  action  as  one  upon  an  account  by  at- 
tacking itemized  bill  to  petition  and  alleg- 
ing that  there  is  due  him  thereon  a  speci- 
fied sum.  though  there  was  special  contract, 
and    though    transaction    did    not    appear    to 


have  been  entered  In  an  account  book.  Fron- 
tier Supply  Co.  V.  Loveland  [Wyo.]   88  P.  651. 

44.  An  amended  account  adding  a  sum  to 
the  original  account  may  be  filed.  Davidson 
V.  McCall  Co.  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  640,  95  S.  W.  32. 

45.  A  cause  of  action  on  an  open  account 
is  set  forth  with  sufficient  certainty  where 
it  is  alleged  that  defendant  owed  plaintiff  so 
much  for  the  price  of  goods  sold  on  credit 
in  the  amounts  and  on  the  dates  set  out  in 
a  detailed  statement  annexed  to  the  com- 
plaint.    Fox  V.  Barksdale    [La.]    42  So.   957. 

46.  "Where  in  an  action  on  an  open  ac- 
count containing  a  number  of  items  no  date 
except  the  year  is  alleged,  an  objection 
should  be  sustained  unless  the  defect  is 
cured  by  amendment.  Overstreet  v.  Nash- 
ville Lumber  Co.   [Ga.]   56  S.  E.   650. 

47.  Evidence  sufficient  to  show  that  de- 
fendant's account  against  plaintiff  exceeded 
plaintiff's  account  against  him  by  something 
over  one  dollar.  Co-Operative  Mfg.  P.  &  H. 
Co.  V.  Rusche,  30  Ky.  L.  R.  790,  99  S.  W.  677. 
Evidence  sufficient  to  show  that  a  certain 
amount  was  due  according  to  the  books  kept 
by  the  creditor.  Barron  v.  Lance,  102  N.  Y. 
S.  1007.  Evidence  as  to  defendant's  liability 
for  work  and  labor  done  held  a  question  for 
the  jury.  Steele  v.  Ancient  Order  of  Pyra- 
mids [Mo.  App.]  103  S.  W.  108.  In  an  action 
on  an  account  for  goods,  an  entry  in  an  ac- 
count book  of  a  debit  for  a  note  where  un- 
explained was  too  detached  from  ordinary 
business  between  merchant  and  merchant  to 
be  admissible.  Bader  v.  Ferguson,  118  Mo. 
App.  34,  94  S.  W.  836.  Evidence  sufficient  to 
show  that  an  account  was  against  defend- 
ant and  not  against  her  husband.     Id. 

48.  An  account  verified  before  a  notary 
in  another  state  is  admissible  under  Code 
1896,  §  1799,  providing  that  affidavits  re- 
quired in  a  suit  may  be  taken  without  the 
state  before  a  notary  who  shall  certify  un- 
der his  hand  and  seal  of  office,  over  objec- 
tion that  the  notary  cannot  administer  an 
oath  unless  authorized  to  do  so  by  the  law 
of  the  state  of  his  residence.  Owensboro 
Wagon  Co.  v.  Hall  [Ala.]  43  So.  71.  Rev.  St. 
1S9.".,  art.  2323,  providing  that  a  verified  open 
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ACKNOWLEDGEMEINTS." 


fi  1.  Nature,    OIHoe,   and   Necessity    (22). 

8  2.  Officers  AVho  May  Take  (23). 

8  3.  Taking     and     Maklns     Acknowledge- 

nients  (2.3).      Persons  "Who   May  Make    (24). 


§   5. 
(2,">). 
g  6. 


S  4. 
(24). 


Certificate       and       Acknorrledsement  '  ity  of  Officer   (26) 


Authentication   of   Officers'   Authority 


Operation  and  Effect    <2.%). 

Defects  and  Invalidities  (26).     Liabil- 


§  1.  Nature,  office,  and  necessity. ^'^ — Acknowledgment  is,  as  a  general  rule, 
necessary  to  admit  an  instrument  to  record  or  registration,^^  or  to  entitle  it  to  be 
received  in  evidence  without  further  proof  of  execution,^^  and  an  instinunent,  deed, 
mortgage,  or  contract  not  properly  proved  or  acknowledged,  but  nevertheless  re- 
corded, is  not  constructive  notice,^*  nor  is  such  instrument  admissible  to  prove  title.^^ 
It  is  also  essential  in  case  of  agreement  or  conveyances  by  husband  and  wife  in  order 
to  cut  off  dower  and  homestead  rights,^®  and  to  a  deed  or  other  instrument  executed 
by  a  married  woman  intended  to  divest  her  of  title  to  her  separate  estate.^^  Under 
the  Code  of  Xorth  Dakota,  in  order  to  authorize  the  entry  of  judgment  upon  motion. 


account  proves  itself  unless  Its  correctness 
is  denied  under  oath,  applies  where  the 
debt  arises  by  reason  of  contract  express 
or  implied.  Davidson  v.  McCall  Co.  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  640,  95  S.  W.  32. 
An  account  verified  by  the  treasurer  of  a 
corporation  is  sufficient  thoug'h  affiant  does 
not  state  that  he  is  agent  of  such  corpora- 
tion.    Id. 

49.  Under  Rev.  St.  1895,  art.  2323,  provid- 
ing that  a  verified  open  account  proves  it- 
.self  unless  its  correctness  is  denied  under 
oath  in  affidavit  filed  in  reply  stating  that 
the  account  was  not  just,  followed  by  state- 
ments showing  that  its  justness  was  not 
questioned,  and  attempting  to  present  mat- 
ter which  could  not  affect  it,  does  not  de- 
stroy the  prima  facie  case.  Davidson  v.  Mc- 
Call Co.  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
640,   95  S.   W.   32. 

50.  See  generally  Tiffany  Real  Property, 
§   405. 
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Longley 


Sperry  [N.  J.  Eg.]  66  A. 
1062;  Williams  v.  First  Nat.  Bank  [Or.]  87 
P.  890;  Hughes  v.  V^'right  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  122,  97  S.  W.  525.  A  chattel 
mortgage  cannot,  under  the  New  Jersey 
chattel  mortgage  revision  of  1902,  be  re- 
corded until  its  execution  "sliall  be  first  ac- 
knowledged or  proved,  and  such  acknowl- 
edgement or  proof  certified  thereon  in  the 
manner  prescribed  by  the  act  respecting 
conveyances."  Longley  v.  Sperry  [N.  J.  Eq.] 
66  A.  1062.  Section  5630  of  B.  &  C.  Comp. 
provides  that  "any  mortgage,  deed  of  trust, 
conveyance,  or  other  instrunient  of  writing 
Intended  to  operate  as  a  mortgage  of  per- 
sonal property  alone,  or  witli  real  property, 
.shall  \)&  executed,  witnessed,  and  acknowl- 
edged in  the  same  manner  as  a  conveyance 
of  real  property."  Williams  v.  First  Nat. 
Bank   [Or.]    87  P.   890. 

Proof  by  HuhHcriblne  vt-ltnesscs  as  en- 
titling to  recordation:  Section  2  of  chap.  73, 
of  the  W.  Va.  Code  of  1899.  provides  for  the, 
recordation  of  deeds  and  other  instruments 
upon  proof  of  the  execution  thereof  by  two 
witnesses  before  the  clerk  of  a  county  court. 
Simpson  V.  Belcher  [W.  Va.]  56  S.  E.  211. 
Under  the  Texas  statute  of  1846,  proof  of 
an  Instrument  of  writing  for  the  purpose  of 
being  recorded  might  be  made  by  one  or 
more  of  the  subscribing  witnesses  appearing 


before  some  authorized  officer  and  stating 
on  oath  that  "he  or  they  saw  the  grantor  or 
person  executing  the  instrument  sign  the 
same  or  that  the  grantor  *  *  *  acknowl- 
edged in  his  or  their  presence  that  he  had 
subscribed  and  executed  the  same  *  *  * 
and  that  he  or  they  had  signed  the  same  as 
witnesses  at  the  request  of  the  grantor," 
etc.  It  was  held  in  Williams  v.  Cessna 
[Tex.  Civ.  App]  16  Tex.  Ct.  Rep.  162,  95  S. 
W.  1106,  that  this  did  not  require  a  witness 
to  state  on  oath  that  he  signed  as  witness 
at  the  grantor's  request,  but  that  under  the 
statute  of  1895,  §  4624,  it  would  seem  that 
the  certificate  should  show  that  such  sig- 
nature was  at  the  request  of  the  grantor. 

53.  Punchard  v.  Masterson  [Tex.]  101  S. 
W.    204. 

54.  Longley  v.  Sperry  [N.  J.  Eq.]  66  A. 
1062;  Kee  v.  Ewing  [Okl.]   87  P.   297. 

55.  A  deed  which  shows  on  its  face  that 
it  was  executed  in  one  county  before  a  no- 
tary public  of  another  county  is  not  prop- 
erly attested  for  record  and  is  not  by  virtue 
of  such  attestation  and  recording  under  it, 
rendered  admissible  either  as  title  or  color 
of  title.  Gray  Lumber  Co.  v.  Harris  [Ga.]  56 
S.  E.  252.  In  North  Carolina  it  is  well  set- 
tled and  conceded  that  the  registration  of 
an  ancient  deed  upon  an  unauthorized  pro- 
bate is  invalid,  and  such  deed  is  inadmissi- 
ble in  evidence  as  an  essential  link  in  a 
chain  of  title.  Allen  v.  Burch,  142  N.  C.  524, 
55  S.  E.  254.  The  Texas  curative  act  of 
Feb.  9th,  1860  (Laws  1860.  p.  75,  c.  58),  and 
the  act  of  Apr.  23,  1895  (Laws  1895,  p.  157. 
c.  99),  will  not  validate  the  registration  of 
instruments  which  were  never  properly  ac- 
knowledged and  proved.  Punchard  v.  Mas- 
terson [Tex.]  101  S.  W.  204.  In  Tennessee, 
however,  a  deed  which  has  been  registered 
twenty  years  in  the  county  where  the  land 
lay  will  be  admissible  in  evidence  notwith- 
standing the  probate  was  defective.  Kobbe 
V.   Harriman  Land  Co.    [Tenn.]    98   S.  W.   175. 

.".«.     Saldutti  V.  Flynn   [N.  J.  Eq.]   65  A.  246. 

.17.  Simpson  v.  Belcher  [W.  Va.]  56  S.  E. 
211,  holding  that  proof  of  execution  of  such 
instrument,  made  by  two  witnesses  before 
the  clerk  of  a  county  court,  as  provided  in 
§  2  of  ch.  73  of  the  W.  Va.  Code  1899  (Code 
1906,  §  3075),  is  not  the  t-ciuivalent  of  sucli 
acknowledgement  and  cannot  be  substituted 
therefor. 
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as  upon  a  statutory  a'^rard,  the  agreement  for  submission  must  be  acknowledged  by 
the  parties  thereto  in  the  same  manner  as  a  conveyance  of  real  property.'^ 

An  acknowledgment  is  not  necessary  as  between  the  parties  to  a  deed/*  and 
even  as  to  third  persons,  actual  notice  is  equivalent  to  due  acknowledgment  and 
recording.**  In  Kentucky  ®^  and  Minnesota  the  taking  of  the  proof  or  aclcnowledg- 
ment  of  the  execution  of  an  instrument  by  an  officer  is  an  act  ministerial  and  not 
judicial  in  its  nature.^* 

§  2.  Officers  ivho  may  idke.^^ — The  officers  who  may  take  acknowledgments 
are  specified  by  the  statutes  of  the  various  states/*  but,  generally  speaking,  the  ac- 
knowledgment and  privy  examination  must  be  taken  by  a  public  official  represent- 
ing the  state,®^  and  acting  within  the  territorial  limits  of  his  jurisdiction.**®  The 
othcial  must  be  disinterested,®'  and  when  a  recorded  instrument  shows  upon  its  face 
that  the  acknowledgment  was  taken  by  a  party  in  interest,  it  is  improperly  recorded 
ond  is  not  constructive  notice,®*  and  is  not  admissible  of  its  own  force.®®  The  officer 
is  not,  however,  disqualified  merely  by  reason  of  being  in  the  employ  of  one  of  the 
})arties  to  the  instrument,'®  but  a  mortgage  on  a  homestead  executed  to  a  corpora- 
tion, an  officer  of  which  takes  the  acknowledgment  creates  no  lien.'^ 

§  3.  Tahing  and  malting  acknowledgments.'"— kxi.  acknowledgment  of  a 
deed  is  intended  to  show  that  the  grantor  of  the  premises  conveyed  executed  the 


58.  Award  under  Rev.  Code,  §§  T692- 
7712.  Gessner  v.  Minneapolis,  etc.,  R.  Co. 
[N.  D.]    108  N.   W.   7S6. 

5».  Robsion  v.  Gray,  29  Ky.  L,.  R.  1296.  97 
S.    W.    347. 

60.  Kee  V.  Ewing-  [Okl.]  87  P.  297.  A 
chattel  mortgage  not  recorded,  as  provided 
in  §  5631,  B.  &  C.  Comp.,  is  nevertheless 
good  as  against  a  subsequent  mortgagee 
witli  actual  notice.  Williams  v.  First  Nat. 
Bank    [Or.]    87    P.    890. 

61.  Commonwealth  v.  Johnson,  29  Ky.  L. 
R.   S97,   96  S.   W.   801. 

62.  Barnard  v.  Schuler,  100  Minn.  289,  110 
X.  W.   966. 

See,  also,   5  C.  L.  29. 

63.  See  7  C.  L.  25. 

64.  The  twenty-second  section  of  the  New 
Jersey  "act  respecting  conveyances"  (Pen. 
Laws  1898,  p.  670),  enumerates  certain  offi- 
cers who  may  take  acknowledgments.  Long- 
ley  V.  Sperry   [N.  J.  Eq.]    66  A.  1062. 

65.  Cason   v.    Cason    [Tenn.]    93    S.    W.    89. 

66.  In  Georgia  a  notary  can  attest  a  deed 
only  in  the  county  in  which  he  holds  his 
appointment,  and  a  deed  showing  on  its  face 
that  it  was  executed  in  one  county  before 
a  notary  public  of  another  county  is  not 
properly  attested  for  record.  Gray  Lumber 
Co.  V.  Harris   [Ga.]   56  S.  E.  252. 

67.  Kee  v.  Ewing  [Okl.]  87  P.  297;  Roane 
V.  Murphy  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
24,  96  S.  W.  782.  A  notary  who  is  the  gen- 
eral counsel  for  and  a  stockholder  of  the 
corporation  mortgagee  is  incompetent  to 
take  the  acknowledgment  of  a  mortgage, 
and  such  acknowledgment  is  void,  but  such 
notary  is  competent  as  a  witness  to  the 
mortgagee's  signature.  Maddox  v.  Wood 
[Ala.]    43  So.  968. 

68.  Kee  v.  Ewing  [Okl.]  87  P.  297.  A 
deed  cannot  be  acknowledged  before  nor  the 
privv  examination  of  a  feme  covert  be  taken 
by  an  officer  who  has  any  interest  in  such 
conveyance,  either  as  a  party,  trustee,  or 
cestui  que  trust,  and  the  registration  upon 
such  certificate  will  be  invalid  and  not  even 
notice  to  creditors  and  subsequent  purchas- 


ers.    Smith  V.  Ayden  Lumber  Co.    [N.   C]    56 
S.   E.   555. 

69.  A  deed  the  execution  of  which  is  not 
proved  otlierwise  than  by  a  certificate  of  ac- 
knowledgment, reciting  tliat  it  was  ac- 
knowledged by  the  grantor  before  his 
deputy,  as  such  deputy,  and  signed  by  the 
grantor  himself  as  clerk  of  a  county  court, 
is  inadmissible  In  evidence.  Webb  v.  Ritter 
[W.  Va.]  54  S.  E.  484.  A  deed  the  execution 
of  which  is  not  proved  otherwise  than  by  a 
certificate  of  acknowledgement,  signed  by 
the  grantee  as  clerk  of  a  county  court,  is 
properly  rejected  wlien  offered  as  evidence. 
Id.  The  Indiana  curative  statute  of  March 
7th,  1891  (Acts  1891,  p.  336,  c.  127),  will  ob- 
viate the  insufficiency  of  a  record  as  evi- 
dence arising  from  the  fact  that  the  ac- 
knowledgment, before  a  justice  of  the  peace, 
of  a  deed,  executed  and  recorded  in  1885  was 
authenticated  by  the  clerk  of  the  circuit 
court  who  was  the  grantor  in  the  deed. 
Hornet  v.  Dumbeck    [Ind.  App.]    78  N.  E.   691. 

70.  Stoker  v.  Fugitt  [Tex.  Civ.  App.]  102 
S.  W.  743.  Thus,  for  instance,  it  is  often 
the  case  that  a  notary  public  is  a  clerk  in 
a  bank,  but  this  does  not  disqualify  him  to 
take  acknovi^ledgement  of  papers  executed 
by  or  to  the  bank.  Smith  v.  Ayden  Lumber 
Co.  [N.  C]  56  S.  E.  555.  A  notarj'  is  not 
disqualified  to  take  an  acknowledgment  of 
a  partition  deed  by  reas-on  of  the  fact  that 
he  was  employed  and  paid  by  one  of  the  par- 
ties to  survey  the  land  in  question  and  es- 
tablished a  division  line  in  .controversy,  or 
by  the  fact  that  he  prepared  the  deed  in 
accordance  with  the  survey,  it  appearing 
that  he  was  not  engaged  by  either  to  write 
the  deed  or  to  take  the  acknowledgments 
thereto,  that  he  made  no  charge  and  re- 
ceived no  compensation  for  preparing  the 
deed.  Such  evidence  does  not  show  that  the 
notary  was  an  agent  or  had  a  disqualifying 
interest.  Stoker  v.  Fugitt  [Tex.  Civ.  App.] 
102   S.  W.   743. 

71.  Home  Bldg.  &  Loan  Ass'n  v.  McKay, 
118  111.   App.   586. 

72.  See  7  C.  L.  26. 
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deed.'^  When  an  acknowledgment  is  presented  without  declaring  of  what  the  ac- 
knowledgment shall  consist,  it  is  meant  that  the  person  or  persons  executing  an  in- 
strument, must  appear  before  a  duly  authorized  officer  and  state  that  he  or  they  exe- 
cuted tlie  same,'*  and  such  facts  must  appear  from  the  certificate.'^  In  some  states 
the  officer  taking  the  acknowledgment  must,  before  certif3'ing  the  same,  make  known 
the  contents  of  deed  or  instrument  to  the  party  making  the  acknowledgment,''' 
and  must  also  be  satisfied  that  such  party  is  the  grantor  in  such  deed  or  instrument." 
and  that  he  executed  such  instrument  as  his  act  and  deed.'^  In  many  states  a  deed 
bv  a  married  Avoman  and  her  husband  must  be  acknowledged  by  her  on  a  privy  ex- 
amination separate  and  apart  from  her  husband,'®  or  it  will  be  void  and  convey  no 
title.'''^'  In  Xew  Jersey  no  estate  or  interest  of  a  feme  covert  in  any  lands,  tenements, 
etc.,  in  the  state  will  pass  by  her  deed  or  conveyance  without  a  previous  acknowledg- 
ineni,  made  by  her  on  a  private  examination  apart  from  her  husband  before  the 
proper  officer,  that  she  signed,  sealed,  and  delivered  the  same  as  her  voIuntaiT  act 
and  deed,  etc.*^ 

Persons  who  may  make.^- 

§  4.  Ceriifificate  of  acl-noicledgmeni.^^ — Upon  the  appearance  before  him  of 
The  person  or  persons  executing  the  instrument,  and  after  satisfying  himself  that  the 
statutory  requirements  as  to  acknowledgments  have  been  complied  with,  it  is  the 
duty  of  the_ officer  taking  the  aclcQowledgment  to  make  a  certificate  thereof^*  and 
to  sign  and  seal  the  same  with  his  seal  of  office.*^  While  the  certificate  should  show 
a  compliance  with  the  statutory  requirements  as  to  appearance  of  the  parties  de- 
scribed in  the  instrument,^^  pi"i^T  examination  where  required,^^'  explanation  of  con- 


73.  Sims  V.  McLaren,  117  Mo.  App.  67,  94 
S.  W.   792. 

74.  Punchard  v.  Master.son  [Tex.]  101  S. 
AV.  20!.  "The  acknowledgment  of  an  instru- 
ment of  writing-  for  the  purpose  of  being 
recorded  shall  be  by  the  grantor  or  per- 
son was  executed  the  same  appearing  be- 
fore some  officer  authorized  to  take  such  ac- 
knowledgments, and  stating  that  he  had  ex- 
ecuted tlie  same  for  tlie  consideration  and 
purposes  therein  stated."  Act  4616.  Sayles' 
aev.  Civ.  St.  Hughes  v.  Wright  [Tex.  Civ. 
App.]   16  Tex.  Ct.  Rep.  122,  97  S.  W.  525. 

Wliere  more  than  one  person  join  in  the 
execution  of  the  instrument,  the  acknowl- 
edgment of  each  of  such  execution  should 
be  made.  Hughes  v.  Wright  [Tex.  Civ. 
App.]    16  Tex.   Ct.   Rep.   122,   97   S.   W.   525. 

Wright    [Tex.]    101    S.    W. 


75. 

789. 
76. 

1062. 


Hughes 
Longley 


V.    Sperry    [X.    J.    Eq.]    66    A. 


77.     Longley 


[N.    J. 

either 


Eq.]    06    A. 


personally 


Sperry 
1062.  The  officer  must 
know  the  party  or  have  satisfactory  evi- 
dence of  the  fact  that  he  is  the  identical 
person  described  in  and  who  executed  the 
instrument.  Barnard  v.  Schuler,  100  Minn. 
2S9,   110    X.  W.    966. 

78.  In  Minnesota  there  are  two  essential 
matters  to  which  the  officer  must  direct  his 
attention  in  taking  an  acknowledgment. 
They  are  the  identity  of  the  person  appear- 
ing before  him  as  the  party  described  in  the 
instrument,  and  his  unequivocal  acknowledg- 
ment that  he  executed  the  instrument  as  his 
act  and  deed.  Having  satisfied  liimself  as 
to  these  points,  he  may  certify  to  them. 
Barnard  v.  Schuler,  100  Minn.  289,  110  N.  W. 
966. 

79.  Cook  V.  Pitman  [X.  C]  57  S.  E.  219. 
In    Virginia,    in    a<ldition    to    tlie    privy    ex- 


amination, the  deed  must  also  be  fully  ex- 
plained to  her.  Tarrant  v.  Core  [Va.]  56 
S.  E.  228. 

SO.  Poland  v.  Porter  [Tex.  Civ.  App.]  98 
S.   W.   214. 

81.  Saldutti  v.  Flynn  [N.  J.  Eq.]  65  A.  246. 
In  Alabama  a  separate  examination  of  the 
wife  is  required  in  tlie  case  of  deed  by  hus- 
band an«l  wife  only  where  a  conveyance  is 
made  of  the  homestead  of  the  husband. 
Campbell  v.  Noble  [Ala.]  41  So.  745,  hold- 
ing it  unnecessary  where  the  husband 
owned  a  life  estate  and  tlie  wife  owned  a 
vested  remainder  in  fee. 

82.  See  5  C.  L.  30. 

83.  See  7  C.  L.  26. 

84.  Hughes  v.  Wright  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  122,  97  S.  W.  525;  Barnard  v. 
Schuler,  100  Minn.  289,  110  N.  W.  966;  Tar- 
rant V.  Core  [Va.]  56  S.  E.  228.  The  officer 
taking  the  acknowledgment  should  make  his 
certificate  of  compliance  with  the  statutory 
requirements  on,  under  or  annexed  to  the 
deed  or  instrument.  Longley  v.  Sperry  [X. 
J.    Eq.]    66    A.    1062. 

85.  Hughes  v.  Wright  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  122,  97  S.  W.  525.  The  Cali- 
fornia code  requires  that  tlie  official  certify- 
ing to  an  acknowledgment  must  affix  there- 
to his  signature  followed  by  the  name  of  his 
office.  Cal.  Civ.  Code,  §  1193.  Duckworth  v. 
Watsonville  Water  &  L.  Co.  [Cal.]  89  P.  338. 
A  certificate  beginning  thus:  "State  of  Cali- 
fornia, Monterey  County — s.s.,"  and  recit- 
ing that  "before  me  John  Runrds,  notary 
public  in  and  for  said  Monterey  County,  per- 
sonally appeared,"  etc.,  and  signed  by  the 
notary  public  witli  the  words  "Xotary  Pub- 
lic" after  his  signature,  is  a  sufficient  state- 
ment of  the  name  of  the  office  under  the 
above  requirement.     Id. 

86.  Hughes  v.  Wright   [Tex.  Civ.  App]    16 
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tents  of  instnimcnt,^^  and  acknowledgment  by  the  party  or  parties  of  the  execution 
of  the  instrument  by  him  or  .them,^®  yet  it  is  usually  held  that  a  literal  compliance 
with  the  statutory  form  is  not  essential  and  that  a  substantial  compliance  will  be 
sufficient.^'' 

§  5.  AiitlienUcatlon  of  officers'  author  it  y.^'^ — In  many  states  the  seal  of  a 
notary  dispenses  with  a  certificate  that  he  is  such  officer.''- 

§  6.  Operation  and  effect.^^ — The  certificate  of  the  proper  officer  taking  the 
acknowledgment  of  an  instrument,  placed  therein,  or  attached  thereto,  is  the  au- 
thority for  the  recorder  to  record  the  same.^*     The  presumptions  attaching  to  the 


Tex.  Ct.  Rep.  122.  97  S.  T\'.  525.  The  certi- 
ficate should  state  that  the  person  by  whom 
the  instrument  purports  to  have  been  sig'ned 
and  acknowledged  is  the  person  described 
therein.  Sims  v.  McLaren,  117  Mo.  App.  67, 
r»4  S.  ^V.  792.  Held  bad  for  not  showing  that 
grantor  was  personally  known  or  his  iden- 
tity proved  and  failure  to  identify  deed  by 
reciting  date.  Ohio  Xat.  Bank  v.  Berlin,  26 
App.  D.  C.   21S. 

87.     Cook  v.  Pitman   [N.  C]   57  S.  E.  219. 

SS.  The  officer  taking  the  acknowledg- 
ment of  a  married  woman  to  a  deed  must 
certify  that  he  explained  the  deed  to  her. 
Kopke  V.  Votaw  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  316,  95  S.  '^^  15;  Downs  v.  Peterson 
[Tex.  Civ.  App.]  99  S.  T\'.  751.  Where  the 
officer  is  required  to  make  known  the  con- 
tents of  the  deed  or  instrument  to  the  party 
making  the  acknowledgment,  and  also  to 
satisfy  himself  that  such  party  is  the  grantor 
therein,  a  failure  of  the  certificate  to  show 
compliance  with  such  requirements,  will 
render  the  certificate  fatally  defective. 
Longley  v.  Sperry   [X.  J.  Eq.]   66  A.  1062. 

89.  It  should  appear  from  the  certificate 
that  all  the  persons  executing  the  instru- 
ment acknowledged  such  execution.  Cook  v. 
Pitman  [X.  C]  57  S.  E.  219.  The  certificate 
must  show  that  the  maker  of  the  instru- 
ment appeared  before  the  officer  and  stated 
that  he  executed  the  same.  Hughes  v. 
Wright  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  122, 
97  S.  W.  525.  Where  more  than  one  person 
is  mentioned  in  the  certificate  of  acknowl- 
edgment as  maker  of  the  deed,  and  as  ap- 
pearing before  the  officer  for  the  purpose  of 
acknowledging  the  execution  of  the  instru- 
ments, the  acknowledgment  of  each  of  the 
executions  should  be  made,  and  this  fact 
should  be  stated  in  the  certificate  of  the 
officer.  When  more  than  one  of  the  makers 
appear  for  this  purpose  and  the  certificate 
states  this  fact,  and  that  "he"  acknowledged 
he  executed  it,  renders  the  certificate  uncer- 
tain, and  to  a  certain  extent  meaningless. 
Id.  In  North  Dakota,  under  §  5022,  Rev. 
Code  1905,  the  acknowledgment  by  a  cor- 
poration must  show  tliat  the  officer  assum- 
ing to  act  for  it  in  executing  the  instru- 
ment acknowledged  that  the  corporation  ex- 
ecuted it.  Gessner  v.  Minneapolis,  etc.,  R. 
Co.   [K.  D.]   lOS  N.  W.   786. 

90.  Middlebrooks  v.  Stephens  [Ala.]  41 
So.  735;  T^'ashburn  Land  Co.  v.  Swanby 
[Wis.]  110  N.  W.  806.  The  following  certifi- 
cate to  a  bill  of  sale  was  held  sufficient: 
"City,  County,  and  State  of  New  York,"  "On 
the  12th  day  of  July.  A.  D.  1905,  before  me 
personally  appeared  William  M.  Morse,  Jr., 
to  me  known,  and  known  to  me  to  be  the 
same    person     mentioned    and     described     in 


the  foregoing  instrument,  and  he  duly  ac- 
knowledged to  me  that  he  executed  the 
same." 

[Notorial  Seal]  H.  E.  Cole, 

Notary  Public.  New  York  City. 

Sullivan  v.  Gum  [Va.]  55  S.  E.  535.  The  fact 
that  the  name  of  the  party  acknowledging 
the  instrument  was  left  blank  will  not  in- 
validate the  acknowledgment.  Tennis  v.  Gif- 
ford  [Iowa]  110  N.  W.  586.  In  Middlebrooks 
v.  Stephens  [Ala.]  41  So.  735,  the  certificate 
objected  to  was  as  follows:  "I,  M.  K.  Steph- 
ens, and  M.  C.  Stephens,  in  and  for  said 
countj%  hereby  certify  that  M.  K.  Stephens 
and  M.  C.  Stephens,  whose  names  are  signed 
to  the  foregoing  conveyance,  and  who  are 
known  to  me,  acknowledged  before  me  this 
day  that,  being  informed  of  the  contents  of 
this  conveyance,  they  executed  the  same 
voluntarily  on  the  day  the  same  bears  date. 
Given  under  my  hand  this  the  5th  day  of 
Jan.  A.  D.  1SS7.  [Signed]  S.  J.  Cummings, 
N.  P.  ee  off.  J.  P."  It  was  shown  that  said 
Cummings  was  a  notary  public  at  that  time, 
that  the  signature  was  his  handwriting,  and 
that  he  was  dead.  It  was  held  that  the 
names  of  the  grantors  first  appearing  might 
be  excluded  as  inserted  by  mistake  and  that 
this  being  done,  there  remained  a  good  and 
sufficient  acknowledgment  containing  every 
essential  of  the  statutory  form. 

91.  See  3  C.  L.  34. 

92.  In  Wisconsin  where  it  appears  that 
the  deed  Tvas  executed  in  the  presence  of 
subscribing  witnesses  and  acknowledged  by 
the  grantors  outside  of  the  state  before  a 
notary  public  who  certified  to  the  same  sub- 
stantially in  the  form  prescribed  by  the  stat- 
utes, and  made  the  impression  of  his  official 
seal  as  such  notary  public  upon  the  instru- 
ment, such  acknowledgment  is  sufficient 
without  the  annexation  of  an  additional  cer- 
tificate to  the  effect  that  such  notary  public 
was  such  officer.  Washburn  Land  Co.  v. 
Swanby   [Wis]    110  N.  W.  806. 

its.     See  7  C.  L.  26. 

94.  The  question  is  not  whether  there  was 
in  fact  a  compliance  with  the  law  by  the 
officer  in  taking  the  acknowledgment,  but 
whether  the  certificate  made  by  him  is  in 
compliance  with  the  law  so  as  to  admit  the 
instrument  to  record.  Hughes  v.  Wright 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  122.  97  S. 
W.  525.  Though  when  a  recorded  instru- 
ment shows  on  its  face  that  the  acknowl- 
edgment was  taken  by  a  party  in  interest, 
it  is  improperly  recorded,  and  is  not  con- 
structive notice,  yet  when  it  is  fair  upon  its 
face  it  is  the  duty  of  the  register  to  receive 
and  record  it,  and  its  record  operates  as  no- 
tice notwithstanding  there  may  be  some 
hidden  defect.  Kee  v.  Ewing  [Okl.]  87  P. 
297. 
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1)  Cur.  Law, 


certificate  vaiT  accoi-ding  to  the  relations  of  parties  affected.^"'  The  cenilicate  of  tlu' 
officer  cannot  be  called  in  question  except  upon  the  allegation  of  fraud  or  duress  in 
the  party  benefited  thereby,  or  a  mistake  on  the  part  of  the  officer  unless  in  a  direct 
proceeding  against  the  officer  or  his  sureties.^® 

§  7.  Defects  and  invalidities.^' — A  certificate  of  acknowledgment  will  hv 
defective  if  it  fails  to  show  at  least  substantial  compliance  with  the  statutory  re- 
quirements as  to  authentication/®  identity  of  person  signing  and  acknowledging 
with  the  person  described  in  the  instrument,^"  separate  examination  of  married 
woman,^  and  explanation  of  contents  of  instrument.^  In  Texas  the  right  is  given 
by  statute  to  correct  a  defective  certificate  wdien  the  acknowledgment  was  in  fact 
properly  taken  but  defectively  certified." 

lAahility  of  officer. — The  officer  taking  and  certifying  acknowledgments  is 
not  a  guarantor  of  the  absolute  correctness  of  his  certificate,*  and  the  authorities  are 


95.  A  certificate  of  acknowledgment  to  a 
deed  is  prima  facie  proof  of  the  recitals  it 
contains  and  parol  evidence  to  impeach  it 
must  be  clear  and  convincing'.  Ford  v.  Ford, 
27  App.  D.  C.  401.  Between  the  parties  it  is 
prima  facie  correct,  but  impeachable  for 
fraud  or  gross  concurrent  mistake;  as  to 
bona  fide  purchasers  it  is  conclusive  of  all 
acts  which  it  is  the  oflficer's  duty  to  verify; 
as  to  all  other  persons  it  is  disputable.  Evi- 
dence held  not  to  inipeach  signature.  Id., 
citing  many  cases  and  discussing  various 
doctrines. 

9«.  Long  V.  Branham,  30  Ky.  L.  R.  552,  99 
S.  W.  271;  Cason  v.  Cason  [Tenn.]  93  S.  W. 
89.  Under  §  3760,  Ky.  St.  1903,  the  certifi- 
cate to  a  feme  covert's  acknowledgment  of 
a  mortgage  cannot  be  collaterally  attacked 
for  duress  wliere  tlie  party  benefited  by  tlie 
mortgage  is  not  shown  by  the  evidence  to 
have  been  guilty  of  the  duress  under  %vhicli 
the  wife  claims  to  have  acted,  and  where, 
even  though  there  is  evidence  that  in  sign- 
ing and  acknowledging  the  mortgage  slie 
.  acted  under  coercion  from  her  husband,  it 
does  not  sufficiently  appear  tliat  the  party 
benefited,  though  present,  knew  of  such  co- 
ercion at  the  time  or  when  he  accepted  the 
mortgage.  Long  v.  Branham,  30  Ky.  L.  R. 
552,  99  S.  W.  271. 
J>7.     See  7  C.  L.  27. 

OS.  A  certificate  of  a  notary  public  not 
authenticated  by  a  statement,  either  en- 
graved upon  his  seal  or  written  under  liis 
official  signature,  of  the  date  of  the  expira- 
tion of  his  commi.ssion  or  term  of  ofiioe  is 
void.  County  of  Sheridan  v.  McKinney  [Neb.] 
112  N.  W.   329. 

'90.  Sims  V.  McLaren,  117  Mo.  App.  67,  94 
S.  "W.  792.  A  certificate  wiiich  merely  shows 
that  the  officer  saw  the  grantor  in  a  deed 
sign  his  name  thereto  is  in  no  sense  an  ac- 
knowledgment of  the  deed.  Punchard  v. 
Masterson   [Tex.]    101  S.  W.  204. 

1.  In  Cook  V.  Pitman  [N.  C]  57  S.  E.  219, 
the  probate  to  the  deed  offered  as  color  of 
title  certified  that  the  justice  had  "privately 
examined  Elisha  Carroway,  Nancy  Carroway, 
^^  his  wife,  grantors  of  the  above  deed,  and 
^^  Nancy  his  wife  doth  state  that  she  signed 
the  same  freely  and  voluntarily  without 
fear  or  compulsion  of  her  said  husband  or 
any  other  person,"  etc.  This  certificate  was 
held  Insufficient  both  because  it  does  not 
appear  therefrom  that  E.  Carroway  ever  ac- 
knowledged the  execution  and  because  it 
failed  to  state  that  the  privy  examination  of 
tlie  wife  was  taken  separate  and  apart. 


2.  The  requirement  that  the  officer  tak- 
ing the  acknowledgment  of  a  married  woman 
should  certify  that  he  explained  the  deed 
to  her  is  not  complied  with  by  a  certificate 
that  the  wife,  after  understanding  the  deed 
and  subscribing  it,  privately  and  apart  from 
her  husband,  declared  the  same  to  be  her 
voluntary  act  and  deed.  Kopke  v.  Votaw 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  316,  95  S. 
W.  15. 

3.  Kopke  v.  Votaw  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  316,  95  S.  W.  15,  in  which  it 
was  held  that  to  entitle  a  person  to  this 
relief  he  must  plead  a  state  of  facts  which 
show  his  riglit  to  it,  and  upon  which  a  judg- 
ment granting  it  can  be  predicated,  and  in 
the  absence  of  such  pleading  parol  evidence 
that  the  officer  complied  witli  the  law  is  not 
admissible.  The  deed  of  a  married  woman 
to  which  the  certificate  of  acknowledgment 
is  insufficient  is  not  void  if  it  was  in  fact 
acknowledged  by  her  in  the  manner  required 
by  the  statute,  and  by  timely  suit  for  that 
purpose  the  grantee  in  such  deed,  or  any 
one  holding  title  thereunder,  may  have  tlie 
certificate  corrected  and  made  to  conform  to 
the  facts.  Tex.  Rev.  St.  1895,  arts.  4662,  466:;. 
Downs  V.  Peterson  [Tex.  Civ.  App.]  99  S.  \\  . 
751. 

Such  subsequent  correction  •will  not  relate 
back  and  validate  a  previous  ^•oid  registra- 
tion upon  the  defective  certificate.  Hughes 
V.  Wright  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
122,   97  S.  W.   525. 

Limitation  of  action:  The  right  to  have  a 
certificate  corrected  by  a  decree  of  the  court 
has  been  lield  to  be  barred  by  the  four-year 
statute  of  limitations  where  the  action, 
which  was  trespass  to  try  title,  was  brought 
more  than  that  length  of  time  after  the  deed 
in  question  was  executed.  Kopke  v.  Votaw 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  316,  95 
S.  W.  15. 

Eviilence  held  in.<9ufficient  io  require  cor- 
rection; Testimony  b.v  the  notary  taking  the 
acknowledgment  of  a  married  woman  to  a 
power  of  attorney  that  he  was  well  posted 
as  to  the  law  prescribing  tlie  duties  of  a 
notary  public,  that  he  has  no  specific  recol- 
lection of  the  transaction  but  believes  that 
in  taking  tlie  acknowledgment  he  complied 
with  all  the  requirements  of  the  statute,  is 
not  sufficient  to  require  the  correction  of 
the  certificate  of  acknowled.gment,  defective 
for  failure  to  state  that  the  instrument  was 
explained  to  her.  Downs  v.  Peterson  [Tex. 
Civ.  App.]   99  S.  W.   751. 

4.     Nor   does   he   undertake    to   certify   that 
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to  the  effect  that  if,  in  taking  an  acknowledgment,  he  exercises  that  diligence 
AA'hich  a  reasonabh'  prudent  and  cautious  man  would  exercise  under  like  circumstan- 
ces, he  performs  faithfully  the  duties  of  his  office  and  complies  mth  the  terms  of  the 
bond  and  oath  of  office.^ 

ACTIONS.* 

This  topic  includes  only  questions  relating  strictly  to  actions.  Causes  of  ac- 
tion and  defenses,'  forms  of  action.^  questions  of  consolidation  and  joinder,*  and 
matters  relative  to  procedure,^'*  are  elsewhere  treated. 

As  a  general  rule  the  creation  of  a  right  includes  a  remedy  for  its  enforcement.^^ 
A  cause  of  action  must  exist  at  the  time  of  commencement  of  the  suit.^-  If  it  does 
not  exist  the  defect  is  fatal  and  cannot  be  cured  by  subsequent  amendment.^'  In 
actions  ex  delicto  demand  against  the  wrongdoer  is  not  a  prerequisite  of  the  right  to 
sue,^*  unless  made  so  b}^  statute. ^'^  The  commencement  of  an  action  usually  dates 
from  the  issuance  of  summons,^®  filing  of  the  original  complaint,^'   or  service  of 


the  person  acknowledging  the  instrument 
owns  or  has  any  interest  in  the  land  there- 
in described,  but  he  does  undertake  to  cer- 
tify that  the  person  personally  appearing 
before  him  is  known  to  him  to  be  the  per- 
son described  in  and  who  executed  the  in- 
strument. Barnard  v.  Schuler,  100  Minn.  289, 
110  N.  W.  966.  He  is  not  an  insurer  of  the 
identity  of  persons  who  execute  convey- 
ances. Commonwealth  v.  Johnson,  29  Ky.  L. 
R.  897,  96  S.  W.  801. 

5.  Commonwealth  v.  Johnson,  29  Ky.  L. 
R.  897,  96  S.  W.  801.  He  is,  however,  re- 
sponsible for  his  errors  unless  he  can  show 
that  they  occurred  notwithstanding  the  use 
of  reasonable  care  and  diligence  on  his  part 
to  prevent  them.  Id.  If  a  notary  public 
certifies  to  an  acknowledgment  of  an  in- 
strument without  personal  knowledge  as  to 
the  identity  of  the  person  appearing  before 
him,  and  without  a  careful  investigation  of 
such  facts,  he  is  guilty  of  negligence,  and 
he  and  the  sureties  on  his  bond  are  liable 
for  all  damages  proximately  resulting  there- 
from. Barnard  v.  Schuler,  100  Minn.  289,  110 
N.   V,^.    968. 

Liability  for  negligenee  of  deputy:  Where 
it  is  shown  that  a  deputy  county  clerk  took 
the  acknowledgment  of  an  imposter  to  a 
mortgage,  then  a  prima  facie  case  of  negli- 
gence is  made  out  against  the  clerk,  and 
it  devolves  upon  him  to  show  that  his  dep- 
uty, in  taking  the  acknowledgment,  used 
care  and  diligence  to  prevent  the  fraud  and 
imposition.  Commonwealth  v.  Johnson,  29 
Ky.  L.  R.  897,  96  S.  W.  801. 

6.  See  7  C.  L.  28. 

7.  See  Causes  of  Action  and  Defenses,  7 
C.  L.   603. 

S.     See  Forms  of  Action,  7  C.  L.  1769. 

9.  See  Pleading,  8  C.  L.  1355. 

10.  See  Trial,   8  C.  L.   2161. 

11.  Whenever  a  right  is  given  by  statute, 
the  party  entitled  has  an  action  to  enforce 
it.  Rev.  St.  §  63,  c.  15,  providing  that  schools 
receiving  certain  pupils  may  maintain  an  ac- 
tion for  tuition  against  the  town  wherein 
.'juch  pupils  reside,  but  fails  to  specify  the 
remedy  to  be  employed,  held  assumpsit 
would  lie.  Ricker  Classical  Institute  v. 
Mapleton,   101  Me.   553,   64  A.   948. 

12.  A  cause  of  action  must  exist  at  the 
time  the  action  is  commenced  or  it  will  not 
lie.     American   Bonding  &  Trust  Co.   v.   Gib- 


son County  [C.  C  .A.]  145  F.  871.  Plaintiff 
in  an  action  against  a  contractor  did  not 
sho%v  that  his  claim  had  been  audited  and 
certified  by  the  architect,  which  was  essen- 
tial under  his  contract  to  give  a  cause  of 
action.  Id.  Where  a  defendant  at  the  time 
action  on  a  contract  was  commenced  against 
him  had  the  right  to  retain  a  certain  amount 
of  the  contract  price  as  indemnity  against 
liability  on  a  chattel  mortgage,  such  amount 
could  not  be  recovered  on  proof  that  after 
the  action  was  commenced  tlie  mortgage 
was  discharged.  Tullis  v.  Stone,  101  N.  Y.  S. 
1082.  Where  one  entrusted  with  money  as 
a  messenger  embezzles  it,  an  action  for 
money  liad  and  received  will  not  lie  before 
complaint  is  made  to  a  magistrate  of  the 
crime  and  a  process  Issued  thereon.  Gen. 
Laws  1896.  c.  279,  §  16,  and  c.  233,  §  16. 
Brady  v.  Messier,  27  R.  I.  373,  62  A.  511.  Ac- 
tion held  not  prematurely  commenced.  Fi- 
delity &  Deposit  Co.  v.  Johnston,  117  La.  880, 
42  So.  357.  Where  two  steers  were  struck 
by  a  locomotive  going  25  to  30  miles  an 
hour  within  a  distance  of  200  feet,  and  the 
first  animal  struck  was  dragged  when  the 
second  was  struck,  there  was  one  cause  of 
action  for  killing  both.  Chicago,  I.  &  L.  R. 
Co.  V.  Ramsey   [Ind.  App.]   78  N.  E.  669. 

13.  American  Bonding  &  Trust  Co.  v.  Gib- 
son County    [C.  C.  A.]    145  F.   871. 

14.  In  actions  of  ex  delicto,  it  is  not  a 
prerequisite  of  the  right  to  sue  that  de- 
mand be  made  against  the  wrongdoer.  Crowe 
V.  Corporation  of  Charles  Town  [W.  Va.]  57 
S.  E.  330. 

15.  Rev.  St.  1898,  §  4222,  providing  that 
no  action  for  personal  injury  shall  be  main- 
tained until  notice  is  served  on  the  wrong- 
doer, requires  only  that  a  notice  inform 
him  that  he  caused  the  injury,  and  need  not 
state  in  terms  that  the  injured  person  so 
claims.  Hardt  v.  Chicago,  etc..  R.  Co.  [Wis.] 
110  N.  W.  427.  See,  also.  Highways  and 
Streets,  8  C.  L.  40,  as  to  notice  of  injury  by 
defective  streets;  Master  and  Servant,  8  C. 
L.  846,  as  to  notice  under  employers'  lia- 
bility acts. 

16.  A  civil  action  is  commenced  when 
summons  is  issued.  Under  Revisal  1905, 
§  433,  requiring  the  sheriff  to  indorse  on  the 
summons  the  date  of  its  receipt  from  the 
clerk,    it   is   presumed   to   be   the   date   so    in- 

l  dorsed.      Smith    v.    Cashie    &    Chowan    R.    & 
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citation.'^     The  question  of  time  of  commencement  is  usually   determined  with 
reference  to  ahatemeut,'^  lis  pendens,-"  or  limitations.^^ 

The  fact  that  a  trial  de  novo  is  allowed  on  appeal  does  not  change  the  char- 
acter of  an  action.--  A  case  at  law  is  not  converted  into  one  in  equity  by  the  mere 
fact  that  equitable  defenses  are  pleaded  but  no  affirmative  relief  asked.-^ 

Special  proceedings  are  not  actions.^*     Where  a  statute  providing  a   special 
proceeding  is  complete  in  itself,  it  is  exclusive  and  proceedings  under  it  are  governed 
solely  by  its  provisions.-^ 
Act  of  God;  Additio>al  Allowances;  Ademptiox  or  Legacies,  see  latest  topical  index. 

ADJOIXIXG  0\VXERS.=« 

In  manv  state?  -'  there  is  an  absolute  right  of  lateral  support  which  is  in- 
fringed by  any  excavation  of  adjoining  lands  irrespective  of  negligence,-*  and  such 
right  is  not  subordinate  to  any  right  of  his  neighbor.-^  This  rule  is  limited  to 
injury  to  tlie  land  itself  and  does  not  extend  to  damage  to  improvements  thereon,^" 
Where  such  absolute  right  is  recognized,  it  is  a  property  right,  and  if  the  effect  of  a 
statute  is  to  abrogate  the  common-law  rule  with  reference  to  existing  rights,  such 
provision  is  unconstitutional.^-  A  cause  of  action  for  deprivation  of  lateral  support 
accrues  Avhen  injury  occurs  and  not  when  the  support  is  removed.^-     The  measure  of 


lAimber  Co.,  142  N.  C.  26,  54  S.  E.  788.  An 
action  is  commenced  when  a  petition  is  filed 
and  a  summons  is  issued  in  good  faith  tliere- 
on.  Loveland-Garrett  Co.  v.  Day,  30  Ky.  L. 
R.  879,  99  S.  M^.  924.  A  certain  divorce  suit 
hy  the  wife  held  "pending"  at  the  time  of  a 
fraudulent  transfer  of  property  by  the  hus- 
band, though  there  was  no  valid  service  of 
process  until  later,  so  that  upon  decree  set- 
ting aside  said  transfer  the  decree  in  the 
divorce  suit  transferring  tlie  property  to  the 
wife  operated  to  convey  title  to  the  wife  as 
against  the  husband  and  his  grantee  and 
a  subsequent  purcliaser  who  acquired  title 
with  constructive  notice  and  without  value. 
Hamilton   v.   Rudy,   4  Ohio   N.  P.    (N.   S.)    427. 

17.  Not  changed  by  tlie  fact  that  an 
amendment  is  filed.  Collins  v.  Gray  [Cal. 
App.]  SC  P.  983.  Under  Code  W.  Va.  1906, 
§§  1363,  1366,  prescribing  the  procedure  in 
condemnation  cases  and  requiring  ten  days' 
notice  to  owners  of  application  to  appoint 
commissioners,  the  proceeding  is  commenced 
wlien  sucli  application  is  presented  to  the 
court  and  not  when  it  is  served.  Deepwater 
R.  Co.  V.  "^A'estern  Pocahontas  Coal  &  Lum- 
Her  Co.,  152  F.  824. 

18.  An  action  is  commenced  by  service  of 
citation  tliougli  the  citation  does  not  bear 
the  impress  of  tlie  seal  of  the  court.  King 
v.  Guynes  [La.]  42  So.  959.  A  citation  ad- 
dressed to  the  mayor  of  a  town  interrupts 
limitation  as  against  the  town  as  to  a  cause 
of  action  against  it.  Gueble  v.  Lafayette 
[La.]   43  So.  63. 

19.  See  Abatement  and  Revival,  9  C.  L.  1. 

20.  See  Lis  Pendens,  8  C.  L.  791. 

21.  See  Limitation  of  Actions.   8  C.  L.  768. 

22.  A  prosecution  for  violation  of  a  city 
ordinance  commenced  by  affidavit  and  war- 
rant is  quasi  criminal  though  triable  de 
novo  on  appeal  from  the  mayor's  court  to 
the  city  court.  City  of  Selnia  v.  Shivers 
[Ala.]   43  So.  565. 

23.  Brooks  v.  GafRn,  192  Mo.  228,  90  S.  W. 
S08. 

24.  Special    proceedings   of  a   civil    nature 


provided  for  in  Rev.  St.  1SS7,  §  4955,  where 
issues  of  fact  are  made  by  a  return  to  an 
alternative  writ  of  mandate,  are  not  civil 
actions  such  as  are  referred  to  in  Rev.  St. 
1887,  §  4020.  Nelson  v.  Steele  [Idaho]  88  P. 
95.  It  is  not  a  civil  action  nor  a  suit  at 
common  law  witliin  the  code,  but  a  special 
proceeding  and  questions  of  fact  may  be 
submitted  to  a  jury  in  the  discretion  of  the 
court.     Id. 

25.  Ackerman  v.  Green   [Mo.]  100  S.  W.  30. 

26.  See  7  C.  L.  28. 

27.  See  note  to  Kansas  City  X.  W.  R.  Co. 
V.  Schwake,  68  L.  R.  A.  673,  collating  the 
conflicting  cases. 

28.  McClelland  v.  Schwerd,  32  Pa.  Super. 
Ct.  313.  An  adjoining  owner  has  an  abso- 
lute riglit  to  lateral  support  for  his  land. 
Simon  v.  Nance  [Tex.  Civ.  App.]  100  S.  W. 
1038.  One  who  digs  a  ditch  so  close  to  the 
boundary  line  as  to  cause  land  of  his  neigli- 
bor  to  cave  in  and  wash  away  Is  liable  in 
damages  and  in  a  proper  case  may  be  en- 
joined.    Id. 

29.  Right  to  repel  surface  water.  Simon 
V.  Nance    [Tex.  Civ.  App.]    100   S.  W.  1038. 

30.  McClelland  v.  Schwerd,  32  Pa.  Super. 
Ct.  313.  The  question  of  negligence  be- 
comes material  where  it  is  sought  to  re- 
cover for  injuries  to  improvements.  Simon 
V.  Nance  [Tex.  Civ.  App.]  100  S.  T^^  1038. 
Where  buildings  are  injured  because  of  de- 
privation of  lateral  support,  the  right  of  ac- 
tion is  based  on  negligence.  Schmoe  v.  Cot- 
ton   [Ind.]   79  N.  E.   184. 

31.  Belden  v.  Franklin,  8  Ohio  C.  C.  CN. 
S.)  159.  The  effect  of  §  2676.  Revised  Stat- 
utes, relative  to  injuries  caused  by  excava- 
tions, is  to  amplify  the  common-law  rule  as 
to  lateral  support  so  as  to  create  a  liability 
for  removing  lateral  support  of  buildings, 
where  an  excavation  goes  more  than  nine 
feet  below  the  street  grade.  It  does  not 
modify  the  common-law  rule  as  to  lateral 
support  of  the  soil  itself.     Id. 

32.  Schmoe  v.  Cotton  [Ind.]  79  N.  E.  184. 
A  cause  of  action  for  removal  of  lateral  sup- 
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damages  for  deprivation  of  lateral  support  is  the  deprecdation  in  the  value  of  the 
land.^^  The  fact  that  the  source  of  injury  was  the  settling  of  a  party  wall  does 
not  change  the  rule.^*  An  adjoining  owner  is  under  no  duty  to  so  construct  his 
buildings  that  they  will  not  be  injured  by  water  falling  upon  them  from  buildings 
an  adjacent  land.^^  One  who  is  without  right  to  use  a  wall  standing  upon  the  lot  of 
his  neighbor  may  be  enjoined  from  cutting  into  it  or  otherwise  using  it.^® 

ADjorRXirE:sTS;   ADMrxisTBAxios ;   Admixistrative  Law,  see  latest  topical  index. 
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8  1.     Jnrl8diotlon  and  Conrts   (29). 

§  a.     Remedies  and   Remedial  Rights    (31). 

§  3.     Practice    and    Procedure    (31). 

A.     Pleading',   Process,   Interlocutory  Or- 
ders, etc.  (31). 


8  4. 
(33). 


Evidence,    Proof,    Hearing,    and    De- 
cree   (33). 
Appeals  and  Subsequent  Proceedings 


This  topic  includes  only  admiralty  jurisdiction  and  practice.  The  law  of  mari- 
time traffic  and  navigation  is  treated  elsewhere.^'^ 

§  1.  Jurisdiction  and  coiirts.^^ — In  order  that  a  contract  may  be  enforceable 
in  admiralt}^,  it  must  be  maritime  in  character,^®  but  if  of  that  character,  the  court 
will  incjuire  into  all  its  breaches  and  all  the  damages  suffered  thereby,  however  pe- 
culiar they  may  be,  and  whatever  issues  they  may  involve. *°  The  test  of  jurisdiction 
is  the  nature  and  subject-matter  of  the  contract,*^  and  it  is  not  dependent  upon  the 
existence  of  a  maritime  lien  giving  a  right  to  proceed  in  rem.*- 


port  accrues  when  injury  occurs  and  not 
■when  such  support  is  removed.  Simon  v. 
Nance   [Tex.  Civ.  App.]   100  S.  W.  1038. 

33.  Schmoe  v.  Cotton  [Ind.]  79  N.  E.  184; 
Hopkins  v.  American  Pneumatic  Service  Co. 
[Mass.]  80  N.  E.  624;  McClelland  v.  Schwerd, 
32  Pa.  Super.  Ct.  313.  A  complaint  for  de- 
privation of  lateral  support  alleging-  under- 
mining of  fence,  roadway,  and  orchard,  and 
caving  in  of  land  greatly  decreasing  its 
value,  held  not  fatally  defective  for  failing 
to  allege  value  of  land  before  and  after  the 
Injury.  Schmoe  v.  Cotton  [Ind.]  79  N.  E. 
184.  Evidence  that  one  whose  land  had  been 
injured  by  deprivation  of  lateral  support 
had  made  a  claim  for  loss  of  rental  against 
a  railway  company  because  of  noise  and 
smoke  held  admissible  to  show  that  sucli 
loss  was  not  caused  wholly  by  deprivation 
of  lateral  support.  Hopkins  v.  American 
Pneumatic   Service   Co.    [Mass.]    80   X.   E.    624. 

34.  Hopkins  v.  American  Pneumatic  Serv- 
ice Co.   [Mass.]   80  X.  E.   624. 

35.  Where  an  adjoining  owner's  building 
is  injured  by  w-ater  falling  from  an  adja- 
cent roof,  it  is  no  defense  that  the  damage 
would  have  been  less  if  the  building  had 
been  better  constructed.  Davis  v.  Smith  [N. 
C]    56  S.  E.  940. 

36.  Trulock  v.  Parse  [Ark.]  103  S.  "W.  166. 

37.  See  Shipping  and  Water  Traffic,  8  C. 
L.  1903. 

.38.     See  7  C.  L.  30. 

39.  V\"hether  or  not  a  contract  is  mari- 
time depends  on  its  subject-matter  and  not 
on  the  place  where  it  was  made.  The  Con- 
veyor, 147  F.  586.  Agreement  for  raising 
of  vessel,  and  to  pay  cost  thereof,  maritime 
liens  for  labor  and  supplies,  and  cost  of  re- 
pairs out  of  proceeds  of  insurance  policy  on 
vessel,  balance  of  which  was  to  go  to  mort- 
gagees, held  maritime.  Id.  Fact  that  such 
agreement  was  not  fully  executed  held  not 
to  affect  admiralty  jurisdiction.  Id.  Ad- 
miralty  held   to    have   jurisdiction   of   action 


to  recover  rent  of  hydraulic  dredge,  a 
floating  structure  in  its  ordinary  purpose 
distinctly  maritime,  though  used  to  pump 
material  on  land  of  charterer  for  purpose 
of  filling  it  in  and  not  for  deepening  chan- 
nel. Bowers  Hydraulic  Dredging  Co.  v.  Fed- 
eral Cont.  Co.,  148  F.  290.  Contracts  of  af- 
freightment are  matters  of  admiralty  juris- 
diction. United  States  Shipping  Co.  v.  U.  S.. 
146  F.  914.  Contract  to  build  ship  is  not 
maritime.  Iroquois  Transp.  Co.  v.  De  Leney 
Forge  &  Iron  Co.,  205  U.  S.  354,  51  Law.  Ed. 
836,  afg.  142  Mich.  84,  12  Det.  Leg.  X.  441, 
105  X.  "W.  527.  Bond  given  by  charterer  to 
secure  performance  of  charter,  w^hich  did 
not  obligate  or  authorize  surety  to  perform 
in  case  of  default,  but  merely  bound  him  to 
pay  damages  in  event  of  nonperformance  by 
charterer,  held  not  maritime  contract  so 
tliat  court  of  admiralty  had  no  jurisdiction 
of  libel  in  personam  passed  thereon.  Pacific 
Surety  Co.  v.  Leatham  &  Smith  T.  &  W.  Co. 
[C.  C.  A.]    151  F.  440. 

40.  Suit  to  recover  advances  made  by 
charterer  to  master,  and  which,  by  mistake, 
were  not  deducted  on  settlement  of  accounts, 
as  provided  by  charter,  held  suit  on  con- 
tract of  affreightment  and  within  jurisdic- 
tion of  court  of  admiralty.  The  Oceano,  148 
F.  131.  Though  no  pure  case  of  storage, 
even  on  water,  can  be  regarded  as  mari- 
time in  character,  where  storage  is  an  in- 
cident of  transportation  it  is  maritime  and 
jurisdiction  follows.  Evans  v.  Xew  York  & 
P.  S.  S.  Co.,  145  F.  841.  Admiralty  held  to 
have  jurisdiction  of  libel  against  carrier 
and  storage  company  for  failure  to  deliver 
goods  to  consignee  as  required  by  bill  of 
lading  where  carrier  delivered  them  to 
storage  company,  storage  being  incidental  to 
transportation.     Id. 

41.  United  States  Shipping  Co.  v.  U.  S.,  146 
F.  914. 

42.  Existence  of  admiralty  jurisdiction  in 
suit  in  personam  is  not  dependent  upon   ex- 
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Courts  of  admiralty  have  exclusive  jurisdiction  to  enforce  maritime  liens  against 
vessels  whether  created  by  the  general  maritime  law  *^  or  by  state  statutes."  State 
statutes  may  however,  create  liens  not  maritime  in  character  and  confer  on  their  o^\ti 
courts  po^ver  to  enforce  tliem,"  and  the  state  court  is  not  deprived  of  jurisdiction  in 
such  cases  by  reason  of  the  fact  that  the  vessel  is  engaged  in  interstate  commerce/" 
or  because  she  may  in  the  future  become  subject  to  superior  maritime  liens  en- 
forceable in  a  court  of  admiralty.*^  A  valid  maritime  lien  created  by  a  state  statute 
may  be  enforced  by  a  proceeding  in  rem  in  the  admiralty  courts  of  any  district  pro- 
vided the  court  has  possession  of  the  vessel.***  Though  a  court  of  admiralty  has  no 
jurisdiction  to  foreclose  mortgages  on  vessels,  when  it  has  a  fund  to  dispose  of  it 
may  entertain  claims  based  on  mortgages.*^ 

In  the  absence  of  treaty  provisions  to  tlie  contrary,""  the  admiralty  courts  may, 
in  their  discretion,  assume  jurisdiction  over  suits  by  seamen  against  foreign  vessels 
to  recover  wages." ^ 

Courts  of  admiralty  have  exclusive  jurisdiction  in  salvage  cases.'^- 

The  test  of  jurisdictipn  in  tort  cases  is  whether  or  not  the  tort  is  a  maritime 
one.^"  Though  a  court  of  admiralty  has  no  jurisdiction  in  a  proceeding  in  rem  to 
seize  a  vessel  owned  by  a  municipal  corporation,  devoted  to  public  use,  and  neces- 
sary for  carrying  on  some  essential  operations  of  the  government,^*  there  is  a  remedy 


istence  of  right  to  proceed  in  rem.  United 
States  Shipping  Co.  v.  U.  S.,  146  F.  914.  Ad- 
miralty court  held  to  have  jurisdiction  of 
suit  in  personam  on  contract  of  affreight- 
ment, brought  against  tlie  United  States 
under  Act  March  3,  1887,  c.  359,  24  St.  505, 
though  under  such  act  no  decree  in  rem 
could  be  entered  against  U.  S.     Id. 

43.  Jurisdiction  to  administer  proceeds  of 
insurance  policy  applicable  in  part  to  pay- 
ment of  maritime  liens  held  not  affected  bj' 
fiact  that  mortgagees  having  claims  against 
same  fund  had  previously  commenced  fore- 
closure proceedings  in  state  court.  The  Con- 
veyor, 147  F.  586. 

44.  The  Vigilant   [C.   C.  A.]    151  F.  747. 

45.  Lien  given  by  Mich.  Comp.  Laws  1897, 
§  10,789,  for  materials  furnished  in  construc- 
tion of  ship,  may  be  enforced  in  state  court. 
Iroquois  Transp.  Co.  v.  De  Laney  Forge  & 
Iron  Co.,  205  U.  S.  354,  51  Law.  Ed.  836,  afg. 
142  Mich.  84,  12  Det.  Leg.  N.  441,  105  N.  W. 
527.  Contention  that  act  is  unconstitutional 
as  in  conflict  with  exclusive  jurisdiction  of 
Federal  courts  of  admiralty  over  maritime 
liens  cannot  be  raised  in  Federal  supreme 
court  in  case  appealed  from  state  court  in 
which  no  maritime  lien  is  asserted.  Id. 
Items  furnished  vessel  after  she  was 
launched  held  really  furnished  for  her  com- 
pletion and  fairly  a  part  of  her  original  con- 
struction so  that  state  court  had  jurisdic- 
tion.    Id. 

46.  47.  Iroquois  Transp.  Co.  v.  De  Laney 
Forge  &  Iron  Co.,  205  U.  S.  354,  51  Law.  Ed. 
836,  afg.  142  Mich.  84,  12  Det.  Leg.  N.  441, 
105  N.  W.  527. 

48.  Though  in  different  state.  The  Vigi- 
lant  [C.  C.  A.]    151  F.  747. 

49.  Jurisdiction  to  administer  proceeds  of 
insurance  policy  held  not  affected  by  fact 
that  mortgagees  had  claims  against  fund. 
The  Conveyor,  147  F.  586. 

60.  Under  Treaty  Dec.  11,  1871,  art.  13 
<n  St.  921,  928),  between  Germany  and  the 
U.  S,,  reserving  to  consuls  of  each  govern- 
ment respectively  exclusive  power  to  take 
cognizance  of  and  determine  differences  be- 


tween the  captains  and  crews  of  Its  vessels, 
and  particularly  in  reference  to  wages,  etc., 
held  that  U.  S.  court  of  admiralty  had  no 
jurisdiction  of  libel  against  German  vessel 
to  recover  wages  brought  by  seamen  not 
citizens  of  U.  S.,  who  signed  articles  be- 
fore German  consul  at  U.  S.  port  and  were 
discharged  at  another  U.  S.  port  after  com- 
pletion of  voyage.  The  Bound  Brcok.  146 
F.  160.  Contention  that  seamen  were  not 
members  of  crew  because  tliey  were  paid 
advance  wages  in  violation  of  Act  Dec.  21, 
1898,  c.  28  (30  St.  763),  held  untenable,  that 
statute  not  being  applicable  to  foreign  ves- 
sels where  treaties  conflict  with  it.  Id.  In 
any  event  contract  of  shipment  was  not  void 
under  Rev.  St.  §  4523,  since  unlawful  pay- 
ment was  not  shown  to  have  entered  into 
contract  as  one  of  the  things  agreed  upon 
by  the  parties.  Id.  Even  if  contract  was 
void,  held  tliat  libelants,  having  voluntarily 
rendered  services  tliroughout  voyage,  would 
still  be  members  of  crew  within  meaning  of 
treaty.     Id. 

51.  Jurisdiction  assumed  where  libelant 
was  an  American  citizen  who  signed  arti- 
cles on  British  ship  before  British  consul  in 
American  port,  and  claimed  to  have  been 
wrongfully  discharged  in  foreign  port,  par- 
ties and  vessel  being  within  reach  of  court's 
process  and  voyage  having  ended.  The  Au- 
gust Belmont,  153  F.  639. 

52.  Where  charge  for  landing  steamer  was 
really  claim  for  salvage,  held  that  it  was 
properly  withdrawn  from  suit  in  state  court 
upon  an  account  for  services  rendered,  it 
being  rightly  cognizable  by  court  of  ad- 
miralty in  proceeding  in  which  members 
of  crew  of  salving  vessel  could  participate. 
Neel  v.  Iron  City  Sand  Co.  [C.  C.  A.]  149  F. 
980. 

.•»3.  Action  for  injury  to  pier  by  moving 
vessel  Is  not  cognizable  in  admiralty.  The 
Curtin,  152  F.  588. 

54.  Vessel  owned  by  the  port  of  Port- 
land, a  municipal  corporation  created  by 
state  law  for  purpose  of  improving  navi- 
gation, held  not  subject  to  seizure  in  suit  by 
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in  personam  in  such  cases/'  Courts  of  admiralty  have  jurisdiction  of  an  independ- 
ent libel  by  one  of  two  vessels,  equally  in  fault  for  a  collision,  to  compel,  contribution 
by  the  other  for  damages  which  the  lormer  has  been  compelled  to  pay  cargo  owners.^® 
They  also  have  exclusive  jurisdiction  to  determine  whether  a  vessel  owmer  has  a  right 
to  limit  his  liability,^^  but  the  right  may  be  interposed  as  a  defense  in  an  action  in 
personam  in  a  state  court  where  there  is  only  a  single  claim,  and  hence  no  need  for 
apportionment.^^  Where  the  vessel  has  not  been  libeled  but  her  owner  has  been 
sued,  proceedings  for  limitation  of  liability  may  be  brought  either  in  the  district  in 
which  such  suit  has  been  commenced  or  the  district  in  which  the  vessel  may  be.^* 
When  a  court  has  once  acquired  jurisdiction  in  the  matter,  it  cannot  be  divested 
thereof  by  any  act  of  one  claiming  damages  in  attempting  to  reduce  his  claim.®" 

§  2.  Remedies  and  remedial  rights.^'^ — Unless  explicitly  excluded  by  the  char- 
ter party  both  shipper  and  owner  may  pursue  their  remedies  for  a  breach  thereof  by 
actions  in  rem.^-  An  action  in  rem  against  the  vessel  will  not  lie  for  an  assault  by 
the  master  on  a  member  of  the  crew.®^ 

§  3.  Practice  and  procedure.  A.  Pleading,  process,  interlocutory  orders,  etc.^* 
I'rocess  in  personam  may  be  a  simple  monition  in  personam,  or  a  monition  united 
with  a  clause  of  attachment  of  defendant's  goods  and  chattels  if  he  is  not  found.®^ 
Consent  cannot  confer  jurisdiction  as  to  the  subject-matter. '^'^  The  filing  by  owners 
of  a  foreign  vessel,  which  has  been  seized  in  a  suit  in  rem,  of  a  claim  to  such  vessel 
and  the  giving  of  a  bond  for  her  release  does  not  constitute  a  general  appearance  so 
as  to  give  the  court  jurisdiction  to  render  judgment  against  them  in  personam  with- 
out service  of  monition.**' 

New  parties  necessary  to  a  complete  determination  of  the  controversy  in  one 
suit  may  ordinarily  be  brought  in  by  petition  ®^  provided  it  is  done  promptly.**^ 


United  States  government  for  maritime  tort. 
Tlie  John  McCraken,  145  F.  705. 

55.  Port  of  Portland  held  liable  under 
inaritime  law  for  damages  resulting  from 
collision  due  to  negligent  navigation  by  its 
servants.  U.  S.  v.  Port  of  Portland,  147  F. 
S65. 

56.  Erie  R.  Co.  v.  Eri«  &  W.  Transp.  Co., 
204  U.  S.  220,  51  Law.  Ed.  450. 

57.  Is  question  of  admiralty  and  mari- 
time jurisdiction.     The  Lotta,  150  F.  219. 

58.  Rev.  St.  §§  42S.3,  4284,  construed.  The 
IjOtta,  150  F.  219.  Held  that  prosecution  in 
state  court  of  action  for  death  by  wrongful 
act  would  not  be  enjoined  where  state  stat- 
ute under  which  it  was  brought  gave  no 
remedy  in  rem  against  the  vessel,  though 
vessel  had  been  appraised  in  ex  parte  pro- 
ceeding in  Federal  court  and  her  value  paid 
into  registry  of  that  court.     Id. 

59.  Supreme  court  rule  57  as  amended  in 
1899  (9  Sup.  Ct.  iii).  The  John  K.  Gilkin- 
son,  150  F.  454.  Allegation  that  "vessel  is 
now  within  this  district  and  within  the  jur- 
isdiction of  this  court,"  held  to  show  juris- 
diction, though  suit  against  owner  had  been 
commenced  in  another  district.     Id. 

60.  Not  by  appearing  specially  and  at- 
tempting to  reduce  claim  below  appraised 
value  of  vessel  and  her  pending  freight, 
particularly  where  he  has  previously  com- 
menced action  in  another  district  against 
owner,  since  court  of  latter  district  only 
\vould  have  jurisdiction  to  reduce  claim. 
The    John    K.    Gllkinson,    150    F.    454. 

61.  See  7  C.  L.  32. 

62.  Claimant'.s  action  held  to  amount  to 
deliberate  refusal  to  repay  an  advance  of 
freight,  and  hence  a  breach  of  churler  party 


giving   rise   to   right   of  action   in   rem.     The 
Oceano,   148   F.   131. 

63.  Under  admiralty  rule  16,  onlj'  rem- 
edy is  in  personam.    The  Sallie  Ion,  153  F.  659. 

64.  See    7    C.    L.    33. 

65.  Admiralty  rule  9.  Attachment  ob- 
tained under  process  in  personam  witli 
clause  of  foreign  attachment  vacated,  where 
it  appeared  that  there  was  ample  opportu- 
nity to  obtain  service  of  process  during  long 
time  action  had  been  pending,  but  that  libel- 
ants refrained  from  doing  so  in  order  to 
embarrass  respondent  or  to  get  security 
from  him  without  first  obtaining  judgment. 
Shewan    v.    Hallenbeck,    150    F.    231. 

66.  Appearance,  filing  claim,  entering 
stipulation  for  value,  and  admitting  juris- 
dictional averments  of  libel,  held  not  a 
waiver  of  objection  that  contract  sued  on 
was  not  maritime  in  character,  and  that 
there  was  no  foundation  for  decree  in  rem 
because  no  maritime  lien.  The  Oceano,  14S 
F.    131. 

67.  The    Lowlands,    147    F.    986. 

68.  In  suit  in  rem  for  salvage,  held  that 
vessel  was  properly  permitted  to  bring  in 
tug  and  her  owner  whose  neglect,  it  was 
alleged,  exposed  her  to  the  perils  from 
which  she  was  rescued.  The  No.  Kl  [C.  C. 
A.]  150  F.  111.  M''here  vessel  was  libeled 
for  failure  to  deliver  cargo,  and  alleged  that 
same  was  received  and  loaded  by  charterer 
and  that  she  had  delivered  all  cargo  re- 
ceived on  board,  hold  that  she  was  entitled, 
by  analogy  to  admiralty  rule  59  to  bring 
in  charterer  to  indemnify  her  in  case  she 
was  held  liable  for  the  loss  so  as  to  settle  all 
matters  in  controversy  in  one  suit.  The 
Crown   of   Castile,    14S    F.    1012.     On   libel   by 
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1)  Cur.  Law, 


The  substitution  of  a  new  owner  as  claimant  of  a  libeled  vessel  previously  released 
on  stipulation  is  not  the  bringing  in  of  a  new  party  so  as  to  release  the  surety  if  done 
without  notice  to  him.'° 

The  aim  of  the  court  is  to  bring  all  parties  before  it  and  determine  the  contro- 
versv  on  the  merits  as  it  appears  from  the  proof,  regardless  of  technical  rules  of 
pleading.'^  Whether  the  libel  is  intended  as  one  in  rem  or  as  a  joint  proceeding  in 
rem  and  personam  is  a  question  of  construction^-  In  collision  case  the  grounds 
of  fault  relied  on  should  be  pleaded  and  cannot  be  first  raised  in  argument  after  the 
case  has  been  litigated  and  closed  on  other  issues."  Technical  inaccuracies  in  the 
statement  of  facts  in  collision  cases,"*  and  surplusage,"  may  be  disregarded.  Where 
seamen  intervene  with  claims  for  wages  in  a  suit  in  rem  against  a  vessel,  their  rights 
M'ill  be  determined  regardless  of  the  disposition  of  the  original  libel.'^  Claims  hav- 
ing no  relation  to  the  transaction  out  of  Avhich  the  litigation  arose  cannot  be  pleaded 
as  a  set-off.""  The  rule  as  to  amendments  is  practically  the  same  as  in  chancery.'^^ 
The  allowance  of  amendments  to  conform  the  pleadings  to  the  proof  is  discretionary 
where  no  new  facts  are  introduced  and  the  cause  of  action  is  not  changed.'^®  A 
libel  in  rem  on  a  claim  not  constituting  a  maritime  lien  cannot  be  converted  into 
one  in  personam  by  amendment,  Avhere  no  monition  has  been  served  and  the  owner 
has  not  entered  a  general  appearance.^" 

Under  the  statutes  relating  to  the  limitation  of  liability,  the  unoffending  owner 
of  an  offending  vessel  has  the  absolute  right  to  relieve  himself  of  personal  liability 
by  turning  over  the  vessel  and  her  freight,  for  the  benefit  of  those  claiming  damages, 
to  a  trustee  appointed  for  that  purpose  by  any  court  of  competent  jurisdiction.^^ 


bankers  to  recover  advances  made  on  biUs 
of  lading-  on  theory  that  goods  had  been  im- 
properly delivered  to  third  persons,  held 
that,  since  it  appeared  that,  if  libelants 
M^ere  entitled  to  recover  against  vessels, 
latter  might  have  a  right  of  recovery  against 
such  third  persons,  claimant  was  entitled, 
by  analogy  to  rule  59,  to  have  such  persons 
made  parties,  though  libelants  had  pre- 
viously brought  actions  at  law  against  tliem. 
The    Cerea,    149    F.    924. 

69.  Held  no  laches  sufficient  to  defeat 
motion  to. substitute  claimants  and  to  bring 
in   new   parties.     The    Cerea,    149    F.    924. 

70.  The  Cerea,  149  F.   924. 

71.  On  libel  to  recover  for  cargo  on  board 
barge  lost  by  striking  sunken  wreck  while 
in  tow,  it  being  alleged  tliat  the  tug  was 
negligent  in  towing  barge  onto  wreck,  and 
owners  of  wreck  in  failing  to  maintain  a 
light  above  it,  held  that  fact  that  tug  ad- 
mitted in  answer  allegation  of  negligence 
on  part  of  owners  of  wreck  did  not  preclude 
recovery  against  tug  where  evidence  showed 
that  there  was  a  light  over  the  wreck.  The 
Volunteer    [C.    C.    A.]    149    F.    723. 

72.  Libel  to  recover  for  death  by  wrongful 
act  held  clearly  one  in  rem.  The  Lowlands, 
147   F.   986. 

73.  The    Werdenfels,    150    F.    400. 

74.  Fact  that  libel  in  collision  case  al- 
leged that  vessel  was  on  somewhat  different 
course  than  that  found  by  district  court  held 
immaterial  where  material  circumstances  of 
case  did  not  depend  on  such  discrepancy. 
The    Metamora    [C.    C.    A.]    144    F.    936. 

75.  In  proceeding  for  limitation  of  lia- 
bility in  collision  case,  where  statutes  of 
state  to  which  vessel  belonged  gave  right 
of  action  for  death  by  wrongful  act  to 
widow,  and  claim  was  filed  by  one  as  "widow 
and   executrix,"    held   that   word    "executrix" 


was  merely  discriptio  personae  and  imma- 
terial, and  might  properly  have  been  disre- 
garded as  surplusage.  The  Hamilton  [C. 
C.  A.]    146  F.  724. 

76.  The  Eva  D.  Rose,  151  F.  704. 

77.  Claims  arising  under  different  char- 
ters than  one  which  is  subject  of  suit  and 
not  owned  by  claimant  in  such  suit.  The 
Oceano,  148  F.   131. 

78.  In  proceeding  for  limitation  of  lia- 
bility in  collision  case,  where  statutes  of 
state  to  which  vessel  belonged  gave  right 
of  action  for  wrongful  death  to  widow,  and 
claim  was  filed  by  one  as  "widow  and  execu- 
trix," held  that  amendment  so  as  to  charge 
that  she  claimed  as  widow  did  not  set  up 
new  cause  of  action  and  was  properly  al- 
lowed. The  Hamilton  [C.  C.  A.]  146  F.  724. 
Leave  to  amend  answer  so  as  to  set  up  new 
defense  denied  when  application  was  not 
made  until  case  came  on  for  argument, 
though  respondents  must  have  had  knowl- 
edge of  facts  when  original  answer  was 
filed.  Brennan  v.  Peter  Hagan  &  Co.,  147 
F.    290. 

70.  To  correct  estimate  as  to  value. 
Libel  by  passenger  to  recover  value  of 
jewelry  stolen  from  her  by  an  employe  of 
vessel  placed  its  value  at  $5,000,  and  vessel 
was  bonded  at  that  sum.  Commissioner 
found  on  disputed  testimony  of  expert  that 
actual  value  was  in  excess  of  that  sum. 
Held  that  court  properly  awarded  judgment 
for  excess  against  claimant  having  discre- 
tionary power  to  allow  amendment  to  con- 
form libel  to  proof,  claimant  having  in  no 
way  been  misled.  The  Minnetonka  [C.  C.  A.] 
146"   F.    509. 

80.  Foreign  vessel.  The  Lowlands,  147 
F.   986. 

SI.  Rev.  St.  §  4285.  Ohio  Transp.  Co.  v. 
Davidson    S.    S.    Co.    [C.    C.    A.]    148    F.    185. 


;)  Cur.  Law. 


ADMIKALTY   §  4. 


The  admiralty  rule  providing  for  the  appraisement  of  the  owner's  interest,  and  the 
payment  of  the  aforesaid  value  into  court,  or  the  giving  of  a  stipulation  therefor, 
is  permissive  only,  and  he  has  the  right,  before  an  appraisement  had  or  his  petition 
has  been  accepted,  or  acted  upon  by  the  court,  to  dismiss  that  part  of  his  petition 
asking  for  it,  and  to  substitute  therefor  the  method  of  a  transfer  to  a  trustee.*- 

One  holding  a  fund  substituted  for  a  vessel  may  be  compelled  to  bring  it  into 
court  to  meet  the  exigencies  of  suits  to  enforce  claims  against  it.*^ 

Objections  to  jurisdiction  should  be  made  by  plea,  or,  where  the  defect  is  pal- 
pable, by  demurrer.**  Want  of  jurisdiction  of  the  subject-matter  may,  however, 
be  raised  at  any  tinie.^^  An  objection  to  the  seizure  of  a  vessel  owoied  by  a  munici- 
pal corporation,  and  devoted  to  a  public  use,  may  be  raised  by  motion  to  vacate  or 
«et  aside  the  warrant  of  arrest,  w'here  it  sufficiently  appears  from  the  facts  set  out  in 
the  motion  and  libel  that  the  seizure  cannot  be  maintained  in  any  .event.*^  Excep- 
tions to  the  petition  not  argued  will  be  disregarded.*' 

(§3)  B.  Evidence,  proof,  hearing,  and  decree.^^ — Where  a  jury  is  authorized 
to  try  issues  of  fact,  its  verdict  is  advisory  merely.*^  The  findings  of  a  commissioner 
upon  questions  of  fact  depending  upon  conflicting  evidence,  or  the  credibility  of 
witnesses,  w'ill  not  ordinarily  be  disturbed  unless  clearly  erroneous.^"  As  in  other 
cases,  a  final  judgmen,t  or  decree  on  the  merits  is  conclusive  between  the  parties  as 
to  all  matters  determined,  or  which  might  have  been  litigated  and  determined  under 
the  issues.^^  Controversies  arising  collaterally  between  the  parties,  or  involving 
an  adjudication  against  strangers  to  the  original  action,  cannot  be  summarily  deter- 
mined on  motion  to  set  aside  or  satisfy  a  decree  theretofore  entered.^- 

§  4.  Appeals  and  subsequent  proceedings.^^ — There  is  no  pecuniary  limitation 
on  the  jurisdiction  of  the  circuit  court  of  appeals  in  admiralty  cases.^*  Parties 
aggrieved  ^^  may  ordinarily  appeal  from  any  final  judgment  on  the  merits. ^^     A 


82.  Admiralty  rule  54  permissive.  Ohio 
Transp.  Co.  v.  Davidson  S.  S.  Co.  [C.  C.  A.] 
148  F.  185.  Where  owner  acted  promptly, 
held  that  he  was  not  deprived  of  such  right 
because  vessel  had  become  of  less  value  by 
reason  of  higher  insurance  rates,  increased 
cost  of  operation,  and  poor  outlook  for  busi- 
ness.    Id. 

S3.  Materialmen  and  seamen  having 
agreed  to  treat  insurance  money,  placed  in 
hands  of  custodian,  as  substitute  for  vessel, 
held  that  they  could  compel  him  to  bring- 
.same  into  court  under  admiralty  rule  38. 
The   Conveyor,    147   F.   586. 

84.  The  August  Belmont,  153  F.  639. 

85.  By  exceptions  to  report  of  commis- 
sioner.     The   Oceano,    148   F.    131. 

86.  The    John    McCraken,    145    F.    705. 

87.  The    John    K.    Gilkinson,    150    F.    454. 

88.  See   7   C.  L.  34. 

SO.  Jury  authorized  by  Rev.  St.  §  566, 
4  Fed.  St.  Ann.  236,  in  cases  relating  to 
contracts  or  torts  arising  on  Great  Lakes, 
etc.     The   Western    States,    151    F.    929. 

00.  La  Bourgogne  [C.  C.  A.]  144  F.  781; 
The  Nortli  Star  [C.  C.  A.]  151  F.  168;  The 
Minniehaha,    151    F.    782. 

01.  Decree  dismissing  proceeding  for 
limitation  of  liability  for  damages  result- 
ing from  collision  on  ground  that  petitioner 
was  owner  of  both  vessels  concerned,  and 
had  surrendered  only  one  though  both  were 
in  fault,  held  final  determination  on  merits 
of  petitioner's  right  to  limitation  of  liability, 
and,  as  between  him  and  parties  to  proceed- 
ing, a  bar  to  second  proceeding  for  limita- 
tion of  same  liability   in  which  both   vessels 

9  Curr.  L.—  3. 


are  surrendered.  The  San  Rafael,  149  F. 
893.  Decree  dividing  damages  to  vessels 
resulting  from  collision  on  ground  that  both 
were  equally  in  fault,  but  refusing  -to  divide 
damage  to  cargo  because  such  question  was 
not  raised  by  pleadings,  held  not  a  bar  to 
subsequent  libel  by  vessel  paying  entire 
cargo  damage  to  compel  contribution  by 
other  vessel,  right  to  division  of  liability  for 
injury  to  vessels  and  contingent  claim  to  in- 
demnity for  cargo  damage  being  separable, 
and  libelant  not  being  bound  to  adopt  pro- 
cedure permitted  by  rule  59.  Brie  R.  Co.  v. 
Erie  &  W.  Transp.  Co.,  204  U.  S.  220,  51 
Law.    Ed.    450. 

02.  Motion  "to  set  aside  or  satisfy"  decree 
in  favor  of  libelant  against  vessel,  claimant, 
and  surety  on  bond  for  release  of  libel, 
properly  denied.  Carroll  v.  Davidson  [C. 
C.  A.]   152  F.  424. 

03.  See  7  C.  L.  85. 

04.  Rev.  St.  §  631,  limiting  appeals  from 
district  to  circuit  court  to  cases  where  sum 
in  dispute  exceeds  $50,  held  inapplicable,  it 
having  been  superseded  by  Act  March  3, 
1891,  c.  517,  26  St.  827.  The  Joseph  B. 
Thomas  [C.  C.  A.]  148  F.  762.  Claims  of 
several  seamen  for  wages,  though  united  in 
one  suit  under  Rev.  St.  §  4547,  held  not 
joint  but  several,  so  that,  if  jurisdiction  de- 
pended upon  amount  in  dispute,  test  would 
be  amount  of  each  claim  and  not  aggregate 
of    all.     Id. 

05.  In  suit  for  wages  against  owner  of 
vessel  and  insurers,  where  only  controversy 
was  as  to  which  was  liable  for  wages  ad- 
mittedly due,  and  court  dismissed  libel  as   to 
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9  Cur.  Law. 


vessel  not  appealing  cannot  dispute  findings  of  the  lower  court  against  lier.'^  Evi- 
dence not  made  a  part  of  the  bill  of  exceptions,  though  appended,  will  be  disre- 
garded,^* and  questions  not  properly  assigned  as  error  will  not  be  considered.®^ 
Findings  of  fact  bv  the  trial  judge^  or  a  commissioner,-  depending  upon  conflicting 
evidence  or  the  credibility  of  witnesses,  will  not  ordinarily  be  disturbed  unless  clearly 


erroneous. 


Admissions,  see  latest  tpical  index. 


ADOPTION     OF     CHII-DREX. 


8  1.     Adoptive   Acts  and   Proceedings    (34). 

Contracts  of  Ad'option   (36). 


§  3.     Coi!.>*ecinences  of   Adoption    (36). 


§  1.  Adoptive  acts  and  proreedinrjs.^ — Adoption  was  known  to  the  Roman 
law,*  but  ^^•as  unknown  to  the  common  law  of  England,^  hence  the  proceeding  for 
adoption  is  purely  statutory,"  and  statutes  relating  tlioreto  must  be  strictly  complied 
with."  Thus  the  statutory  contents  of  a  petition  for  adoption  are  Jurisdictional.^ 
Strict  construction,  however,  is  not  extended  to  the  act  of  adoption.  That  is  lib- 
erally construed  in  favor  of  the  child." 

Statutes  prescribing  the  method  of  adoption  generally  require  the  consent  of  the 
parents  or  guardian  of  the  adopted  child,^°  unless  such  child  has  been  abandoned.'^ 


Insurer  and  entered  decree  in  favor  of  libel- 
ant again.st  owner,  held  that  owner  had 
right  to  appeal  though  libelant  did  not  do  so. 
Hume   V.    Frenz    [C.    C.    A.]    1.50    F.    502. 

96.  Order  denying  motion  to  set  aside  or 
satisfy  decree  previously  entered  held  not 
appealable.  Carroll  v.  Davidson  [C.  C.  A.] 
152    F.    424. 

97.  The    Gladiator    [C.    C.    A.]    144    F.    6S1. 
98      Exhibits.     The    Wyandotte    [C.    C.    A.] 

145  F.   321. 

99.  Assignment  that  court  erred  in  not 
dismissing  the  libel  with  costs  held  more 
nearly  an  expression  of  opinion  of  counsel 
than  an  assignment.  The  Wyandotte  [C.  C. 
A.]    145   F.   321. 

1.  Where  Avitnesses  examined  in  open 
court.  Coastwise  Transp.  Co.  v.  Baltimore 
Steam  Packet  Co.  [C.  C.  A.]  148  F.  S37;  The 
Inca  [C.  C.  A.I   148  F.  333. 

2.  See  §  3  B,  ante. 

3.  See    7    C.   L.    35. 

4.  6.  Hockaday  v.  Lynn,  200  Mo.  456,  98 
S.  W.  585. 

6.  Where  the  records  of  such  a  proceed- 
ing have  been  destroyed  by  fire,  one  relying 
on  Its  A-alidity  must  prove  that  the  court 
had.  acriuirod  jurisdiction.  Kennedy  v. 
Borah,    2l'i;    111.    243,    SO   N.    E.    767. 

7.  Are  in  derogation  of  the  common  law. 
Purlnton  v.  Jamrock  [Mass  ]  80  N.  E.  802. 
A  statute  providing  that  the  petition  shall 
be  pre:;f  nted  to  the  court  of  the  county 
where  the  petitioner  resides  does  not  re- 
quire that  the  petition  should  state  that 
the  petitiiinf-r  was  a  resident  of  the  county 
where  t!ic  rx'tition  was  presented.  Kennedy 
V.  Borali.   22<;  IH.  243,  80  N.  E.  767. 

In  coiiiputinK  time  under  Comp.  St.  Neb. 
1901,  §  t;;;i'2  a,  requiring  notice  of  hearing  on 
a  petition  for  adoption  to  be  published  "at 
least  10  da\s  prior  to  said  day  of  hearing," 
the  last  day  of  publication  Is  to  be  excluded 
and  the  date  of  hearing  included.  Omaha 
Water  Co.   v.   Schamel    [C.   C.   A.]    147   F.   502. 

8.  People    V.    Sullivan,    126    111.    App.    389. 


9.  I-Iockaday  v.  Lynn,  200  Mo.  456,  98  S. 
W.    585. 

An  indenture  of  apprentice«liip  reciting 
that  it  was  the  intention  of  the  party  of  tlie 
first  part  to  place  and  of  the  party  of  the 
second  part  to  receive  the  apprentice  as  an 
adopted  child,  to  be  treated  %vith  like  care 
as  his  own  child,  held  to  constitute  such 
child  an  adopted  child  and  heir.  In  re 
Wallace's   Estate    [Pa.]    66    A.    109S. 

10.  Under  Ball.  Ann.  Codes  &  St.  6480, 
v/here  no  guardian  has  been  appointed  for  a 
child  at  the  time  adoption  proceedings  are 
instituted,  it  is  necessary  that  both  parents 
consent  to  the  adoption.  State  v.  Wheeler 
[V7ash.]  86  P.  394.  When  both  parents  of 
a  child  are  living,  there  can  be  no  consent 
by  guardian,  next  of  kin,  or  next  friend,  to 
tlie  adoption  of  such  cliild  unless  both  par- 
ents have  abandoned  such  child  and  ceased 
to  provide  for  its  support.  Taber  v.  Doug- 
lass, 101  Mo.  363,  64  A.  653.  Where  the  par- 
ent of  a  child  had  neither  actual  nor  con- 
structive notice  of  adoption  proceeding  and 
was  not  a  party  thereto,  the  order  of  adop- 
tion was  not  binding  upon  her  and  she  could 
attack  it  collaterally  in  habeas  corpus  pro- 
ceedings. Beatty  v.  Davenport  [Wash,]  88 
P.  1109.  Under  Comp.  St.  Neb.  1901,  §  6318, 
providing  that  one  who  has  had  lawful  cus- 
tody of  a  child  for  six  months  last  past  for 
the  support  of  which  neither  parent  has 
contributed  may  consent  to  an  adoption,  a 
consent  stating  that  the  child  was  two 
years  old,  had  been  abandoned  by  its  parents 
at  bitth,  that  the  por.son  giving  the  consent 
Itad  assumed  and  retained  control  of  the 
child  and  did  not  know  v/ho  its  parents  were, 
heUl  sufficient  as  against  collateral  attack 
to  show  that  such  person  had  authority  to 
consent.  Omaha  Water  Co.  v.  Schamel  [C. 
C.  A]  147  F.  502.  A  resolution  of  the  state 
board  of  charity  as  to  the  constitutional 
right  of  every  citizen  and  his  family  while 
any  of  them  were  under  the  wardship  of  the 
state  to  be  instructed  in   their  own  religion 
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or  that  they  at  least  be  served  with  notice  of  the  proceeding  ^^  if  their  whereabouts 
be  known,^3  i^^^^  statutes  authorizing  adoption  without  the  consent  of  the  parent 
where  the  child  has  been  abandoned  are  constitutional.^*  Notice  must  by  common- 
law  principles  be  given  to  the  deserting  father  of  a  child  though  the  statute  does 
not  require  it.^^  A  mere  conjecture  as  to  future  conditions  which  turns  out  to  be 
incorrect  is  not  a  mistake  vitiating  consent  founded  thereon.^^ 

Unless  expressly  required  by  statute,  it  is  not  essential  that  the  adoptive  parent 
be  of  the  same  religious  faith  as  the  parents  of  the  child.^" 

In  some  states  direct  averments  of  illegitimacy  on  the  records  are  prohibited.^* 
The  affluence  of  relatives  \vl^o  owe  the  children  no  duty  is  not  controlling  as  against 
the  care  and  interest  of  their  mother." 

Before  a  court  can  make  a  decree  of  adoption,  it  must  acquire  complete  juris- 
diction,=°  and  if  the  conditions  precedent  to  the  exercise  of  the  authority  to  make 
ihe  decree  are  not  fulfilled,  tlie  proceedings  are  irregular  and  the  decree  void,-^ 
l)ut  mere  clerical  orders  in  the  order  of  adoption  will  not  vitiate  it,"  especially  after 


is  not  admissible  to  show  that  such  board 
refused  to  consent  to  the  adoption  of  a  child 
by  persons  of  a  religious  faith  different  from 
its  parents,  as  the  consent  of  such  board 
was  not  required.  Purinton  v.  Jamrock 
[Mass.]  80  N.  E.  802.  Under  the  Domestic 
Ftelations  Laws  of  New  York,  a  paternal 
grandparent  who  had  adopted  a  grandchild 
may  consent  to  a  second  adoption  by  the 
maternal  grandparent  of  such  child,  and  the 
natural  parent  of  the  child  need  not  consent. 
In  re  MacRae   [N.  Y.]    81   N.   E.   956. 

11.  The  Nebraska  statute  of  adoprtion 
(Abbey's  Ann.  St.  1903,  §  1733),  is  based 
primarily  on  the  consent  of  the  parents,  if 
living  and  accessible,  and  an  adoption  with- 
out such  consent  must  clearly  come  within 
the  exceptions  contained  in  the  statute.  In 
re  Wright  [Neb.]  112  N.  W^.  311.  Under  the 
Nebraska  statute,  to  warrant  an  adoption 
against  the  objection  of  a  living  parent  it 
must  clearly  appear  that  such  parent  has 
abandoned  the  child  for  a  period  of  six 
months,  and  that  the  person  consenting  to 
the  adoption  has  had  lawful  custody  during 
such  period  to  the  exclusion  of  all  other 
control.     Id. 

12.  A  decree  of  adoption  rendered  in  a 
proceeding  in  which  a  resident  parent  has 
no  notice  is  void.  Sullivan  v.  People,  224 
111.   46S,    79   N.  E.   695. 

13.  Under  a  rule  that  the  petition  shall 
state  whether  either  parent  of  the  child  is 
living  and  if  so  where  they  reside,  an  order 
of  adoption  reciting  that  the  mother  of  the 
child  died  soon  after  his  birth  and  the  resi- 
dence of  the  father,  if  living,  was  unknown, 
shows  substantial  compliance  -with  the  stat- 
ute in  the  absence  of  the  petition.  Coleman 
v.  Coleman  [Ark.]  98  S.  W.  733.  Under  a 
statute  requiring  a  petitioner  to  show  by 
two  witnesses  that  the  residence  of  neither 
parent  of  the  child  is  known  if  either  be 
living,  held  the  jurisdiction  of  the  court  did 
not  depend  on  such  evidence,  and  an  order 
made  witliout  sucli  evidence  could  not  be 
attacked  by  a  brother  of  the  adoptive  par- 
ent. Id.  Under  Comp.  St.  Neb.  1901,  §  6322  a, 
providing  for  notice  by  publication  of  pro- 
ceedings for  adoption,  to  interested  person, 
a  record  of  an  adoption  reciting  that  the 
parents  of  the  child  were  unknown,  held 
to  show  that  they  could  not  be  served  per- 
sonally   and    sufficient    to    sustain    the    judg- 


ment   on    collateral    attack.     Omaha    Water 
Co.   v.   Schamel    [C.    C.   A.]    147   F.   502. 

14.  A  law  authorizing  the  adoption  of 
children  without  consent  of  their  parents, 
where  such  parents  permit  the  child  to  be 
supported  by  the  public  as  a  pauper,  is  con- 
stitutional. Purinton  v.  Jamrock  [Mass.]  SO 
N.  E.  802.  A  finding  that  a  mother  had 
suffered  her  child  to  be  supported  by  the 
public  as  a  pauper  for  more  than  two  years 
is  justified  where  it  appears  that  she  never 
made  more  than  cursory  inquirj'  and  none 
within  two  years,  and  made  no  opposition  to 
the  commitment  though  notified  of  the  pro- 
ceeding.    Id. 

15.  People    V.    Sullivan,    126    111.    App.    389. 

16.  Decree  not  revoked  on  ground  of  mis- 
taken belief  by  consenting  parent  that  she 
would  soon  die.  Nelson  v.  Nelson,  127  111. 
App.   422. 

17.  The  policy  of  the  commonwealth  to 
fear  children  in  the  religious  faith  of  their 
parents  will  not  be  allowed  to  interfere  witli 
the  best  interests  of  the  child.  Purinton  v. 
Jamrock  [Mass.]   80  N.  E.  802. 

18.  A  petition  for  adoption  alleging  that 
the  child  is  the  child  of  a  single  woman  is 
not  express  averment  of  illegitimacy  within 
a  statute  prohibiting  such  averments  upon 
the  records  in  adoption  proceedings.  Pur- 
inton   V.    Jamrock    [Mass.]    80    N.    E.    802. 

19.  Graviess  v.  Graviess,  7  Ohio  C.  C.  (N. 
S.)   135. 

20.  Faber  v.  Douglass,  101  Me.  363,  64  A. 
653.  A  recital  in  the  decree  that  jurisdic- 
tional facts  existed  is  not  conclusive.  The 
record  of  the  proceeding  must  show  juris- 
diction. Id.  Whether  the  facts  in  an  adop- 
tion proceeding  justified  a  decree  of  adoption 
may  not  be  inquired  into  in  a  collateral  pro- 
ceeding. Kennedy  v.  Borah,  226  111.  243,  80 
N.  E.  767.  Where  the  records  of  an  adoption 
proceeding  which  occurred  38  years  ago  were 
destroyed  by  fire,  testimony  of  the  attorney 
for  the  foster  parents  that  all  proceedings 
were  regular  and  that  the  court  had  juris- 
diction held  sufficient  to  shoTv  that  jiirisdic- 
tiou    wan    aciiuired    in    such    proceeding.      Id. 

21.  Faber  v.  Douglass,  101  Me.  363,  64  A. 
653. 

22.  Where  it  appeared  that  all  persons 
interested  were  present  in  court  at  tlie  time 
the  order  was  made,  the  fact  that  the  name 
of  the  real  parent  was  written   in   the  ord'^t 
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it  has  been  acted  upon  as  valid  for  several  years  by  all  the  parties."  The  discre- 
tion in  a  trial  court  with  reference  to  the  custody  of  children  Avill  not  be  inquired 
into  by  a  reviewing  court  except  on  a  charge  of  abuse  of  discretion  or  that  a  grave 
mistake  has  been  made.-* 

Contracts  of  adoption.^^ — A  contract  of  adoption  under  which  the  adopted 
child  is  to  be  made  an  equal  heir  with  the  foster  parents'  other  children  is  valid,-^ 
but  such  contract  must  be  made  by  one  with  authority  to  consent  to  the  adoption.-' 
Under  the  statutes  of  Missouri  a  deed  of  adoption  need  be  executed  only  by  the 
adoptive  parent.-^  A  lost  or  destro3ed  deed  of  adoption  may  be  established  by 
parol  evidence.-®  A  proceeding  to  establish  it  is  not  one  to  establish  property 
rights.^" 

§  2.  Consequences  of  adoption?'^ — Statutes  relating  to  adoption  are  construe<l 
strictly  against  the  adopted  child,^-  and  while  statutes  generally  provide  that  he 
shall  inherit  from  his  foster  parent,^^  he  is  not,  unless  the  will  so  intends,  the  child 
of  such  foster  parent  in  such  sense  that  a  devise  to  his  child  is  to  be  construed 
as  a  devise  to  his  adopted  heir.^*  Heirship  does  not  ascend  to  the  adopting  par- 
ents.^°  Under  the  rule  that  adoption  relieves  the  natural  parent  of  all  duty  to  or 
rights  over  the  child,  an  adoption  divests  the  natural  parent  of  the  relation  there- 
fore existing.^*^ 


where  the  name  of  the  foster  parent  should 
have  been  written  wiU  be  disregarded,  it 
being  an  apparent  oversight.  Cubitt  v.  Cu- 
bitt   [Kan.]    86  P.   475. 

23.  Cannot  be  avoided  by  the  heirs  at  law 
of  the  foster  parent.  Cubitt  v.  Cubitt  [Kan.] 
86    P.    475. 

24.  Graviess  v.  Graviess,  7  Ohio  C.  C.  (N. 
S.)    135. 

2."..      See   7   C.   L.   37. 

28.  Fugate  v.  Allen,  119  Mo.  App.  183,  95 
S.   W.   9S0. 

27.  Where  a  decree  of  divorce  awarded 
the  custody  of  a  child  to  its  mother,  the 
father  alone  could  not  enter  into  a  valid 
contract  of  adoption  by  which  the  child  was 
to  be  made  an  equal  heir  with  other  chil- 
dren of  the  foster  parent.  Such  contract  was 
unenforceable  and  the  foster  parent  could 
disinherit  the  child.  Fugate  v.  Allen,  119 
Mo.  App.  183,   95  S.  W.   980. 

28.  Ann.  St.  1906,  p.  2728,  does  not  require 
that  a  deed  of  adoption  be  executed  by  an- 
other than  the  adoptive  parent,  and  it  need 
not  be  consented  to  by  the  child,  his  parent, 
or  guardian.  Haworth  v.  Haworth  [Mo. 
App.]  100  S.  W.  531.  Nor  need  the  adoptive 
parent's  wife  join  in  such  deed,  though  it  is 
void  as  to   her  if  she   does   not  join.     Id. 

21).  Where  a  deed  of  adoption  and  the 
record  thereof  had  been  destroyed,  evidence 
of  the  adoptive  parent  that  he  adopted  the 
child,  that  the  child  lived  with  him  from 
Infancy  until  he  attained  majority,  testimony 
of  others  that  they  saw  the  child  and  that 
It  recited  a  consideration  of  love  and  affec- 
tion and  was  recorded  held  sufficient  to  es- 
tablish it.  Haworth  v.  Haworth  [Mo.  App.] 
100   S.   W.    531. 

30.  A  petition  to  establish  a  lost  deed  of 
adoption  need  not  allege  that  defendants, 
next  of  kin  of  the  adoptive  parent,  claimed 
any  Interest  in  the  estate  of  such  parent 
adverse  to  the  child,  the  object  of  the  pro- 
ceeding being  to  establish  lost  evidence  and 


not   to    establish   property   rights.     Haworth 
v.  Haworth    [Mo.  App.]   100  S.  W.  531. 

31.  See  7  C.  L.  37. 

32.  Hockaday  v.  Lynn,  200  Mo.  456,  98  S. 
W.  585.  Under  the  statutes  of  Missouri  the 
act  of  adoption  does  not  bring  the  adopted 
child  into  relationship  with  any  one  except 
the  adoptive  parents,  and  the  child  will  not 
inherit  from  a  brother  of  his  foster  parent 
his  foster  parents'  share.     Id. 

3.^1.  Where  the  life  beneficiary  with  re- 
mainder to  her  heirs  under  a  deed  executed 
in  1853,  adopted  a  child  during  that  year  and 
died  in  1905  without  issue,  held  Laws  1896, 
p.  "25.  amended  by  Laws  1897,  p.  333,  pre- 
venting an  adopted  child  from  defeating  by 
Inheritance  the  limitation  over  of  property 
dependent  on  the  foster  parent  dying  with- 
out heirs,  did  not  prevent  the  adopted  child 
from  taking  the  property  in  remainder  as 
heir  under  the  statute  giving  it  the  right 
of  inheritance.  Gilliam  v.  Guaranty  Trust 
Co..  186  N.  Y.  127,  78  N.  E.  697.  Laws  1896, 
p.  225,  providing  that  nothing  in  regard  to 
an  adopted  child  inheriting  from  its  foster 
parent  shall  apply  to  any  "will,  devise  or 
trust"  created  before  a  specified  date,  etc., 
does  not  prevent  an  adopted  child  adopted 
prior  to  such  date  from  taking  the  remainder 
of  an  estate  of  which  its  foster  parent  was 
life  beneficiary.     Id. 

34.  Cochran  v.  Cochran  [Tex.  Civ.  App.] 
16    Tex.   Ct.   Rep.   1,   95   S.   W.   731. 

35.  Coleman    v.    Swick,    120    111.    App.    381. 
3({.     Under   a  statute   providing   that   after 

adoption  the  parents  of  the  child  are  re- 
lieved of  all  duty  towards  it  and  have  no 
rights  over  it,  which  duties  and  rights  are 
assumed  by  the  foster  parents,  a  valid  adop- 
tion divests  the  natural  parents  of  the  re- 
lation theretofore  sustained  toward  the  child. 
.Such  change  of  relation  is  not  affected  by 
death  of  the  foster  parents.  In  re  MacRae 
[N.   Y.]    81  N.  E.   956. 
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§   1. 
S  2. 


Le^slation  and  Regulation  (37). 
The  Offense   (37). 


§  3.     Prosecutions    and    Penalties     (37). 


§  1.  Legislation  and  regnlation.^^— Statutes  prohibiting  the  sale  of  adulterated 
foods  apply  to  all  persons  connected  wdth  the  sale.^''  One  who  asserts  that  he  comes 
within  an  exception  to  the  statute  has  the  burden  to  establish  such  fact.^" 

§  2.     The  oifense."^ 

§  3.  Prosecution?  and  penalties.*^— Statutory  requirements  as  to  the  taking 
of  samples  for  the  analysis  on  which  proceedings  are  based  must  be  substantially 
complied  with/"  questions  of  fact  as  to  such  compliance  being  for  the  jury." 


ADULTERY. 


§  1.      Tlie  Offense  (.•?7>. 

§  2.     The   Indictment  or  Information    (37). 


Evidence    (38). 
Practice  and  Trial  (38). 


§  1.  The  offense.^'" — The  offense  is  statutory  and  the  elements  thereof  vary 
in  the  several  states.  In  Alaska  it  consists  in  the  voluntary  sexual  intercourse  by  a 
married  person  with  another  than  his  or  her  Avife  or  husband.*^  Where  cohabita- 
tion is  not  requisite,  each  act  constitutes  a  separate  offense.*' 

§  2.  The  indictment  or  information.^^ — Though  the  statute  defines  the  of- 
fense as  consisting  in  an  act  of  intercourse  between  persons  within  its  terms  and 
does  not  recognize  the  offense  of  living  in  adultery,  an  indictment  charging  the 
f;ff*ense  Avith  a  continuendo  is  good  *°  and  is  not  double.^" 


37.  See,  also.  Food,  7  C.  L..  1670,  as  to 
regulation  of  food  products;  Health,  8  C.  Li. 
o6.  as  to  health  regulations  and  officers 
charg-ed  with  tlieir  execution. 

38.  See    7    C.    L.    38. 

39.  "Where  a  nonresident  manufacturer 
makes  sales  in  Massachusetts  through  an 
agent,  both  the  manufacturer  and  the  agent 
must  comply  with  the  statutes  prohibiting 
the  sale  of  adulterated  food.  Sullivan  v. 
Crave  &  Martin  Co.  [Mass.]  79  N.  E.  792. 
Title  "an  act  to  provide  against"  adultera- 
tion sufflcientlj'  embraces  prohibition  of  sale 
of  adulterated  food.  Commonwealth  v. 
Arow,    32   Pa.    Super.   Ct.    1. 

40.  Law  1900,  §  199,  providing  that  §  197 
prohibiting  the  sale  of  pharmaceutical  pre- 
parations below  standard  quality  does  not 
apply  to  sales  of  cream  of  tarter,  etc  ,  by 
merchants,  construed  and  held  merely  to 
•'xoept  merchants  from  the  provision  of  th'^ 
statute  relative  to  visitorial  duties  of  the 
.^tate  board  of  pharmacy,  and  not  from  the 
general  prohibition  against  adulteration 
which  had  not  yet  been  enacted.  State 
Board  of  Pharmacy  v.  Gasau,  102  N.  Y.  S. 
539.  And  see  Commonwealth  v.  Arow,  32  Pa. 
Super.   Ct.   1. 

41.  42       See  7  C.  L.  38. 

43.  The  New  York  statute  requiring  the 
inspector  to  deliver  a  duplicate  sample  of 
the  milk  is  imperative  and  no  penalty  can 
be  recovered  if  it  is  not  complied  witli. 
People  v.  Weaver.  101  N.  Y.  S.  961.  Where 
in  an  action  for  a  penalty  under  Laws  1893, 
p.  655,  for  selling  adulterated  milk,  it  ap- 
peared that  tlie  sample  taken  at  place  of 
delivery  was  below  standard  and  the  one 
taken  at  the  herd  was  above  standard,  the 
fact  that  the  inspector  was  not  present  at 
th'3   entire  milking  of   llie  herd  does  not  bar 


recovery,  since  the  provision  for  the  inspec- 
tor's presence  at  the  milking  is  for  the  pro- 
tection of  the  people.  Id.  Under  Laws  1893, 
p.  659,  requiring  a  milk  inspector  to  take  a 
duplicate  sample  and  deliver  it  to  the  person 
who  delivers  the  milk,  where  it  appeared 
that  when  the  inspector  had  gotten  th^; 
samples  sealed  the  person  who  delivered  the 
milk  had  gone,  and  later  in  the  day  the  in- 
spector delivered  the  samples  to  such  per- 
son's wife,  held  a  sufficient  delivery,  though 
at  the  time  the  husband  was  but  a  short 
distance  from  the  house,  the  sample  having 
been  given  to  him  at  night  by  his  wife.     Id. 

44.  Under  Laws  1S93,  p.  659,  c.  338,  pro- 
viding that  before  an  inspector  takes  a  sam- 
ple of  milk  he  shall  request  the  owner  to 
stir  it  himself,  where  it  appeared  that  the 
inspector  handed  the  owner  a  dipper  and 
he  gave  the  milk  a  few  turns  and  the  in- 
spector did  not  further  stir  it  or  cause  It  to 
be  stirred,  and  the  sample  was  very  slightly 
below  the  required  standard,  held  a  question 
for  the  jury  whether  the  sampie  ■w-txS  a  fair 
one,  part  of  the  milk  being  night's  milk  on 
which  cream  had  risen.  People  v.  Weaver, 
101   N.  Y.   S.   961. 

45.  See  7   C.  L.   39. 

46.  Under  Alaska  Code  (Act  March  3, 
1S99,  c.  429),  defining  adultery  as  the  volun- 
tary sexual  intercourse  by  a  married  person 
with  another  than  the  offender's  husband  or 
wife,  a  complaint  must  allege  that  the  ac- 
cused was  married  at  the  date  of  the  alleged 
offense.  Cartier  v.  U.  S.  [C.  C.  A.]  148  F. 
804. 

47.  State   V.   Thompson    [Utah]    87   P.    709. 

48.  See  7  C.  L.  39. 

49.  50.  State  V.  Thompson  [Utah]  87  P. 
709. 
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§  3.  Evidence. ^'^ — The  evidence  must  show  that  the  accused  was  married,^- 
the  intcrcouKe,'"''  proof  of  opportunity  and  inclination,  being  usually  sufficient,^* 
and  that  it  was  habitual  if  that  is  an  element  of  the  offense.^^  All  circumstances 
tending  to  establish  the  crime  may  be  shown,°®  but  e\ddence  of  the  offense,  commit- 
ted with  another  is  not  admissible.^'  Evidence  of  the  conduct  of  the  parties  prior 
to  the  offense  charged  is  admissible,^^  though  the  circumstances  occurred  in  a  differ- 
ent county  from  that  wherein  the  prosecution  is  being  conducted.^®  Admissions  of 
Ihc  accused  of  specific  facts  not  in  themselves  constituting  the  crime  but  furnishing 
links  in  a  chain  of  circumstances  are  admissible.*^*^  The  woman  is  an  accomplice 
within  the  rule  requiring  corroboration.*'^ 

§  4.  Praelice  and  trml.^^ — In  Iowa  prosecutions  must  be  commenced  by  the 
injured  spouse,*'^  but  the  fact  does  not  enter  into  nor  is  it  an  essential  element  of 
the  crime  "*  and  need  not  be  proved  beyond  a  reasonable  doubt,"^  nor  need  such 
fact  be  alleged  in  the  indictment  in  oixler  to  be  proved.*"' 

Instructions  are  to  be  considered  as  a  whole  ®^  but  must  be  consistent."^     A  fact 


51.  See    7    C.    L.    40. 

52.  The  state  must  show  that  the  defend- 
nnt's  wife  was  alive  at  the  time  of  the  al- 
leged offense.  Dixon  v.  State  [Tex.  Cr. 
App.]    17    Tex.    Ct.    Rep.    308,    97    S.    W.    692. 

53.  Circumstantial  evidence  as  to  inter- 
course insufncient.  Quinn  v.  State  [Tex.  Cr. 
App.]    101  S.  W.  248. 

54.  Till  V.  State  [Wis.]  Ill  N.  W.  1109. 
Inclination  means  more  than  ordinary 
human  tendencies  and  extends  to  conduct 
reasonably  sugg'esting'  specific  libidinous 
tendency  of  each  of  the  parties  toward  the 
other.  Id.  Opportunity  in  such  case  must 
be  understood  as  meaning  more  than  mere 
chance.  The  parties  must  have  been  to- 
gether under  such  circumstances  as  would 
lead  the  guarded  discretion  of  a  prudent  man 
to  the  conclusion  of  guilt  beyond  a  reason- 
able doubt.  Id.  The  crime  cannot  be  in- 
ferred from  the  mutual  disposition  of  the 
accused  nnd  another  to  have  sexual  inter- 
course when  coupled  with  no  proof  save  that 
of  opportunity  to  indulge  therein.  State  v. 
Thompson  [Iowa]  111  N.  W.  319.  Evidence 
insufficient    to    justify    a   conviction.     Id. 

."jS.  Proof  of  four  acts  of  intercourse  held 
insufficient.  Curlee  v.  State  [Tex.  Cr.  App.] 
98  S.  W.  840. 

56.  On  a  prosecution  for  adultery  with  a 
woman  who  had  never  been  married,  it  is 
admissible  to  show,  -vvhere  it  appears  that 
the  woman  is  pregnant,  that  conception  took 
place  about  the  date  of  the  alleged  crime, 
though  such  testimony  did  not  indicate  that 
accused  participated  therein.  State  v. 
Thompson    [Utah]    87   P.   709. 

57.  On  a  prosecution  of  a  woman  it  is 
not  competent  to  prove  that  she  ran  off  with 
other  men  before  she  was  indicted  in  the 
case  at  bar.  Quinn  v.  State  [Tex.  Cr.  App.] 
101  S.  W.  248.  On  prosecution  of  a  woman 
the  state  may  not  prove  by  a  v/itness  who 
was  on  the  jury,  which  acquitted  defendant's 
codefendant,  that  he  believed  both  parties 
guilty  and  acquitted  him  on  a  technicality. 
Id. 

58.  Under  an  information  alleging  that 
the  crime  was  committed  on  one  date,  proof 
of  an  adulterous  act  committed  on  a  prior 
date  Is  admissible.  State  v.  Thompson 
[Utah]  87  P.  709.  Where  an  information 
charged  that  the  crime  was  committed  Feb- 
ruary 15,  190.'').  but  the  state  elected  to  prove 
an    act    of    adultery    committed    February    1, 


1905,  testimony  of  a  physician  that  concep- 
tion took  place  during  the  early  or  middle 
part  of  such  month  was  not  objeftionatale 
as  tending  to  prove  a  subsequent  act.     Id.    ' 

59.  Evidence  tending  to  show  improper 
conduct  between  the  accused  and  his  coadul- 
terer,  in  a  different  county  from  that 
wherein  the  prosecution  is  conducted.  Is  ad- 
missible as  a  circumstance  pointing  to  guilt 
and  as  showing  relations  between  the  par- 
ties.    Nobles    v.    State    [Ga.]    56    S.    E.    125. 

60.  Till  V.  State  [Wis.]  Ill  N.  W.  1109. 
Such  admissions  are  not  within  the  rule  a': 
to  order  of  proof  of  confessions  and  may  not 
received   before   proof   of   corpus   delicti.      Id. 

61.  Jackson  v.  State  [Tex.  Cr.  App.]  101 
S.  W.  807.  Evidence  insufficient  to  corrob- 
orate. Id.  Pregnancy  is  not  sufficient  be- 
cause it  goes  only  to  the  commission  of  the 
offense  and  does  not  connect  accused  there- 
with.     State   V.   Thompson    [Utah]    87   P.    709. 

62.  See    7    C.    L.    40. 

63,64.  State  V.  Harmann  [Iowa]  112  N. 
W.    632. 

65.  State  V.  Harmann  [Iowa]  112  N.  W. 
632.  An  allegation  in  an  indictment  that 
the  prosecution  was  instituted  by  the  wife 
of  the  accused  need  not  be  established  be- 
yond a  reasonable  doubt.  Preponderance  of 
evidence  is  sufficient.  State  v.  Athey  [lowaj 
108  N.  W.  224.  Where  a  prosecution  was 
commenced  on  the  voluntary  complaint  of 
the  wiie  and  at  the  trial  she  appeared  and 
testified  for  him  and  stated  that  she  did 
not  intend  to  Institute  proceedings  against 
him,  her  agency  was  held  sufficiently  shown. 
Id. 

66.  State  V.  Harmann  [Iowa]  112  N.  W. 
632. 

67.  An  instruction  that  testimony  of  an 
accomplice  must  be  corroborated,  and  leav- 
ing to  the  jury  to  determine  whether  the 
witness  was  an  accomplice,  and  also  charg- 
ing that  she  was  an  accomplice,  held  not 
misleading.  State  v.  Athey  [Iowa]  108  N. 
W.  224.  .Where  the  state  claimed  the  offense 
to  have  been  committed  at  a  certain  time 
and  place,  an  instruction  that  the  Jury 
might  consider  whether  there  was  any- 
thing unusual  or  suspicious  in  the  episode 
held  not  error,  when  considered  with  In- 
structions that  the  crime  must  be  proved 
beyond  reasonable  doubt.  Till  v.  State 
[Wis.]   Ill  N.  W.  1109. 

e.S.      An    instruction     that    If    the    jury    be- 
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not  of  the  essence  of  the  offense  and  as  to  which  the  evidence  is  undisputed  may 
be  assumed.""  Requests  which  are  argumentative  or  misleading  are  propei'ly  re- 
fused."'* Where  in  a  prosecution  the  state  is  required  to  elect  as  to  which  act  it 
would  rely  upon  and  does  so,  it  is  error  to  disregard  such  election  in  charging  the 
jury.'^^ 

AnvAxcEMENTs,  See  latest  topical  index. 

ADVERSE   POSSESSIOIV. 
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Duration   (46), 

Color  of  Title   (48). 

Payment   of  Taxes    (49), 
Area   of   Possession    (49), 
SufHcieney    of   Possession    (50), 
Pleading',  Evidence,  and  Instructions 

Nature  of  Title  Acquired  (55), 


§  1.  Estates  and  property  subject  to  adverse  possession.''- — As  a  general  rule 
all  estates  in  land  are  subject  to  adverse  possession.'^  A  railroad  right  of  way  ac- 
quired by  eminent  domain,'^*'  or  by  grant  from  the  government/^  is  not  subject, 

§  2.  Against  icJiom  availahle.''° — 'Adverse  possession  does  not  run  against  the 
state  "'^  unless  expressly  so  provided  by  statute/^  but  the  mere  fact  that  the  state 
claims  land  will  not  prevent  adverse  possession  from  running  against  the  true 
owner.'^®  As  a  general  rule  adverse  possession  does  not  nm  against  a  municipality 
as  to  streets  or  property  held  by  it  in  its  governmental  capacity  ®°  unless  otherwise 


lieved  that  prosecutrix  was  pregnant  they 
.■should  consider  such  fact  with  other  evi- 
dence tending  to  connect  accused  w^ith  tlie 
crime,  but  that  the  facC  of  pregnancy  was 
not  of  itself  any  evidence  tiiat  defendant 
had  had  intercourse  witti  prosecutrix,  is 
contradictory.  State  v.  Tliompson  [Utah] 
S7    P.    709. 

C9.  If  the  evidence  as  to  this  fact  is  un- 
disputed, it  is  not  error  for  the  court  to 
state  in  instructions  that  the  prosecution 
was  properly  commenced.  State  v.  Har- 
mann   [Iowa]   112  N.  W.  632. 

70,  An  in.<^truction  describing  the  female 
as  a  self-confessed  felon  and  declaring  that 
her  testimony  must  be  corroborated,  not 
only  as  to  commission  of  the  offense  but  as 
to  the  circumstances  thereof  was  prejudicial. 
State  v.  Athey  [Iowa]  108  N.  W.  224.  An 
instruction  that  the  crime  was  one  against 
the  wife  of  the  accused  and  if  she  condoned 
the  offense  the  state  could  not  complain, 
not  connected  with  the  question  whether 
the  wife  commenced  the  proceeding  was  er- 
roneous.    Id. 

71,  Permitting  the  jury  to  inquire 
whether  the  offense  had  been  committed  on 
any  other  date  than  the  one  relied  upon. 
State  v.  Harmann   [Iowa]    112  N.  W.  632. 

72.  See   7   C.   L.    41. 

73.  A  right  of  v»ay  acquired  by  grant. 
■\Voodbury  v.  Allan,  215  Pa.  390,  64  A.  590. 
The  fee  ov/ner  r.iay  extinguish  the  easement 
of  the  public  of  a  v/ay  over  the  land  by  ad- 
verse possession  for  tlie  statutory  period 
where  such  possession  in  acquiesced  in  by 
the  public  for  a  sufficient  length  of  time  to 
raise  a  presumption  of  abandonment.  Nel- 
son V.  Randolph.  222  111.  531,  78  N.  E.  914. 
Adverse  possession  by  the  husband  bars  the 
•lower    rights     of     his     widow     under     Comp. 


Laws  1897,  §  -8938,  giving  a  nonresident 
wife  dower  In  lands  of  which  the  husband 
dies  seised.  Putney  v.  Vinton,  145  Mich. 
219,  13  Det.  Leg.  N.  459,  108  N.  W.  655. 
A  right  to  have  do-wer  assigned  is  barred 
by  ten  years  adverse  possession  of  the  land 
after  the  death  of  the  husband.  Jopliu 
Brew.  Co.  v.  Payne,  197  Mo.  422.  94  S.  W.  896. 
Rev.  St.  1899,  §  4262,  providing  that  actions 
for  the  recovery  of  land  must  be  brought 
within  ten  years,  applies  to  a  hojnestead. 
Id. 

74.  Reading  Co.  v.  Seip,  30  Pa.  Super.  Ct 
330. 

7.">,  Where  the  United  States  makes  a 
grant  to  a  railroad  company  for  a  specific 
purpose  a  private  Individual  cannot  acquire 
title  thereto  by  adverse  possession.  Missouri, 
etc.,  R.  Co.  v.  TVatson  [Kan.]  87  P.  687.  An 
easement  cannot  be  acquired  across  a  rail- 
road right  of  way.  Louisville  &  N.  R.  Co.  v. 
Smith   [Ky.]   101  S.  W.  317. 

70.     See  7  C.  L.  41. 

77,  Green  v.  Pennington.  105  Va.  801,  54 
S.  E.  877.  Bed  and  banks  of  a  navigable 
stream.  Board  of  Park  Com'rs  v.  Taylor 
[Iowa]    108  N.  W.   927. 

78,  Under  Ky.  St.  1903,  §  2523,  statutes 
of  limitation  app,ly  to  the  state  as  well  as 
to  individuals.  Louisville  &  N.  R.  Co.  v. 
Smith   [Ky.]    101   S.   W.  317. 

79,  Hardie  v.   Bissell    [Ark.]    94  S.  W.   611. 

80,  Not  against  a  city,  town,  or  village 
as  to  a  street,  alley,  or  other  public  land. 
City  of  Lincoln  v.  McLaughlin  [Neb.]  112  N. 
W.  363.  Title  to  streets  cannot  be  acquired. 
De  Land  v.  Dixon  Power  &  Lighting  Co.,  225 
111.  212,  80  N.  E.  125.  B.  &  C.  Comp.  §  4820, 
expressly  provides  that  adverse  possession 
does  not  run  against  a  municipality  as  to 
streets  and  alleys.    C^hristian  v.  Eugene  [Or.] 
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expressly  provided  by  statute,*^  but  this  rule  does  not  protect  the  owner  of  the  fee;'" 
and  adverse  possession  may  run  against  a  city  holding  certain  lands  in  trust  for 
persons  whose  possession  antedated  a  certain  time  in  the  absence  of  a  showing 
of  the  existence  of  some  person  entitled  to  a  conveyance  because  of  such  possession,^' 
and  the  mere  fact  that  the  act  creating  such  trust  provides  a  method  by  which  one 
in  possession  could  obtain  a  conveyance  of  the  land  does  not  alter  the  rule.^°  Ad- 
verse possession  does  not  run  against  one  whose  title  has  not  so  matured  and  vested 
as  to  support  a  possessory  action.^^  Accordingly  it  does  not  run  against  a  remain- 
derman during  the  life  of  a  life  tenant  ®^  nor  against  infants,®^  nor  against  married 
women  during  coverture/^  unless  it  was  held  adversely  at  the  time  title  was  cast 
upon  her.*^ 


89  P.  419.  Rev.  St.  1895,  art.  3351,  expressly 
provides  that  streets  or  grounds  dedicated 
to  the  public  cannot  be  acquired  by  adverse 
possession.  Krause  v.  El  Paso  [Tex.  Civ. 
App.]  101  S.  W.  828.  Where  one  purchased 
land  bounded  by  a  road  laid  out  under  a 
statute  providing'  that  all  roails  should  be 
60  feet  wide,  he  was  charged  with  notice  of 
the  width  of  the  road  and  had  no  honest 
claim  of  right  or  color  of  title  to  claim  by 
adverse  possession  a  portion  of  the  road 
fenced  by  him.  Biglow  v.  Ritter,  131  Iowa, 
213,  108  N.  W.  218.  Where  one  fenced  a  por- 
tion of  the  liis'^way  and  planted  a  hedge  on 
the  portion  fenced,  the  action  of  county  au- 
thorities in  permitting  the  hedge  to  grow 
did  not  estop  them  from  afterward  remov- 
ing the  fence.     Id. 

Contra:  There  is  a  marked  difference  be- 
tween an  encroachment  upon  a  part  of  a 
street  and  the  entire  occupation  of  the 
street  where  the  exclusion  is  entire  for- 
twenty-one  years,  the  fact  that  the  barrier 
was  frail  and  unsubstantial  does  not  pre- 
vent the  possessor  from  successfully  assert- 
ing title,  and  the  public  loses  its  rights  both 
in  and  to  the  street.  (Wright  v.  Oberlin,  3 
Ohio  C.  C.  [N.  S.]  242,  and  Morehouse  v. 
Burgot,  22  Ohio  C.  C.  174,  questioned;  Mott 
V.  Toledo,  17  Ohio  C.  C.  472,  approved.)  Seese 
V.  "Village  of  Maumee,  7  Ohio  C.  C.  (N.  S.) 
497.  Whether  §  4977,  having  reference  to 
actions  to  quiet  title  to  streets,  held  ad- 
versely for  more  than  twenty-one  years,  and 
more  especially  that  part  of  it  which  was 
added  by  the  amendment  of  1889,  applies  to 
a  case  where  the  streets  have  been  opened, 
is  a  matter  of  grave  doubt.  But  notwith- 
standing the  uncertainty  as  to  the  applica- 
tion of  the  statute,  it  is  entirely  clear  under 
the  authorities  that  one  inay  by  adverse 
possession  obtain  title  to  streets  which  have 
been  regularly  laid  out  and  opened.     Id. 

81.  Ky.  St.  1903,  §  2546,  providing  that 
limitations  do  not  run  against  a  city  as  to 
its  streets  until  the  council  has  been  notified 
by  the  party  in  possession  that  he  holds  ad- 
versely, applies  to  persons  in  possession  of 
any  street  at  the  time  the  statute  was  en- 
acted providing  the  city  was  not  yet  barred. 
City  of  Covington  v.  Hall,  30  Ky.  L.  R.  356, 
98  S.  W.  317.  Ky.  St.  1903,  §  2546,  providing 
that  limitations  do  not  run  in  respect  to 
an  action  by  a  city  to  recover  a  street  until 
notice  has  been  given  by  one  In  possession 
that  he  holds  adversely,  applies  to  actions 
brought  by  a  party  asserting  title  as  well 
as    to   actions    brought    by    the    city.     Id. 

82.  Rev.  St.  189.5.  art.  3200,  amended  by 
the  act  of  ISST.  providing  that  adverse  pos- 
session   doe.s    not    run    against    streets,    pro- 


tects the  public  but  does  not  protect  the 
owner  of  the  fee.  Cocke  v.  Texas,  etc.,  R. 
Co.  [Tex.  Civ.  App.]   103  S.  W.  407. 

83.  The  so  called  Van  Ness  ordinance  au- 
thorizing the  conveyance  of  Pueblo  lands  by 
the  city  and  county  of  San  Francisco  to  per-, 
sons  who  were  in  possession  thereof  prior 
to  a  certain  time  vests  the  title  to  such 
lands  in  the  municipality  in  trust  for  those 
entitled  thereto,  but  does  not  prevent  the 
acquisition  of  title  by  adverse  possession 
where  there  is  no  other  person  entitled  to 
a  conveyance  because  of  such  possession. 
Crack  v.  Powleson   [Cal.  App.]   85  P.  129. 

84.  Pueblo  lands  included  in  Van  Ness  or- 
dinance. Orack  v.  Powleson  [Cal.  App.]  85 
P.   129. 

85.  Railway  company  which  has  complied 
with  all  conditions  of  land  grant  has  title 
against  which  adverse  possession  will  run 
though  patent  has  not  issued.  Iowa  R.  Land 
Co.  V.  Blunier,  206  U.  S.  482,  51  Law.  Ed. 
1148. 

86.  Meurin  v.  Kopplin  [Tex.  Civ.  App.] 
100  S.  W.  984.  See,  also.  Life  Estates,  Re- 
versions, and  Remainders,  8  C.  L.  762;  Pryor 
V.  Winter,  147  Cal.  554,  82  P.  202.  A  re- 
mainderman is  not  affected  by  adverse  pos- 
session against  a  life  tenant.  Mitchell  v. 
Cleveland  [S.  C]  57  S.  E.  33.  Where  a 
woman  was  the  owner  and  in  possession  of 
land  at  the  time  of  her  marriage  and  she 
and  her  husband  lived  thereon  until  her 
death,  and  after  her  death  the  husband  re- 
married and  conveyed  to  his  second  wife, 
held  the  possession  of  the  husband  after  the 
death  of  his  first  wife  was  not  adverse  as 
he  was  a  life  tenant  by  curtesy.  Hinton  v. 
Farmer  [Ala  ]  42  So.  563.  Where  a  grantor 
reserved  a  life  estate  in  the  land,  his  sub- 
■spquent  possession  and  the  making  of  cer- 
tain improvements  after  his  marriage  was 
insuffiei'^nt  to  establish  adverse  possession 
or  a  trust  for  his  wife's  benefit.  Beechley 
V.  Beechley  [Iowa]  108  N.  W.  762.  Posses- 
sion under  life  tenant  is  not  hostile  to  owner 
of  fee  though  it  is  generally  known  in  the 
vicinity  that  the  life  tenant  had  made  a  will 
attempting  to  devise  the  fee.  Weaver  v. 
Oberholtzer,  31  Pa.  Super.  Ct.  425. 

87.  Meurin  v.  Kopplin  [Tex.  Civ.  App.]  100 
S.  W.  984.  Title  is  not  acquired  by  fifteen 
years'  adverse  possession  ■where  during  that 
period  one  under  disability  had  within  two 
years  after  removal  of  such  disability  as- 
sorted  a  superior  claim  to  the  land.  Fortner 
V.  Fell  [Kan.]   88  P.  66. 

88.  Surghonor  v.  Taliaferro  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  411,  98  S.  W.  648. 
Where  land  was  deeded  to  one  in  1860,  she 
afterwards    married    and    her    disability    of 
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§  3.  To  u-Jiom  aca'dahle.^° — In  Pennsylvania  adverse  possession  does  not  run 
in  favor  of  a  corporation  having  the  power  of  eminent  domain.^^  In  Iowa  it  does 
not  nm  in  favor  of  nonresidents.®- 

§  4.  Definition  and  essmtial  elements.^^ — Possession  to  confer  title  ^*  must 
be  adverse,""  actual/"  visible  and  notorious,®^  exclusive,®^  continuous/*  and  under 
a  claim  of  title  inconsistent  with  that  of  the  possession  of  the  record  title.^     The 


coverture  was  not  removed  until  1896,  she 
died  1898,  and  one  claiming  under  her 
brought  action  in  1904  against  the  deced- 
ent's grantor  who  had  remained  in  posses- 
sion and  had  deeded  to  another  in  1889 
Held  the  decedent's  title  was  not  lost  under 
the  ten-year  statute.  McAllen  v.  Alonzo 
[Tex.   Civ.  App.]    102   S.   W.    475. 

89.  Where  land  was  in  adverse  posses- 
sion at  the  time  descent  was  cast  on  a  mar- 
ried woman,  the  statute  was  not  tolled  as 
to  her.  De  Hatre  v.  Edmunds,  200  Mo.  246, 
98  S.  W.  744. 

90.  See  7  C.  L.  42. 

91.  A  railroad  company  which  takes  land 
for  Its  right  of  way  without  compensation 
does  not  hold  adversely.  Connellsville  Gas 
Coal  Co.  V.  Baltimore  &  O.  R.  Co.,  216  Pa. 
309,   65  A.   669. 

92.  Under  Code,  §  3451,  limitations  do  not 
run  in  favor  of  a  nonresident  until  convey- 
ance of  the  land  to  a  resident,  hence  non- 
residents who  collected  rents  and  paid  taxes 
were  not  in  adverse  possession.  Stern  v. 
Selleck   [Iowa]    111  N.  W.  451. 

93.  See  7  C.  L.  43. 

94.  Requ3site,<i  generally:  Actual,  open,  ex- 
clusive, continuous,  and  hostile  possession, 
under  a  claim  of  right  for  the  statutory 
period,  is  essential.  McCreary  v.  Jackson 
Lumber  Co.  [Ala.]  41  So.  822.  The  requisites 
of  adverse  po.ssession  are  that  it  be  "actual, 
open,  continuous,  hostile,  and  exclusive"  for 
a  period  of  twenty-one  years,  and  a  charge 
of  court  is  erroneous  which  includes  among 
these  requisites  the  word  "undisputed."  Hel- 
ler V.  Hawley,  8  Ohio  C.  C.   (N.  S.)   265. 

95.  See  post,  §  5,  Hostility.  Definition  of 
adverse  possession  held  not  prejudicial 
Taylor  v.  Hover  [Neb.]   108  N.  W.  149. 

96.  Actual  possession  is  essential.  Lisso 
&  Bros.  V.  Giddens,  117  La.  507,  41  So.  1029 
To  overcome  the  constructive  seisin  in  deed 
of  the  elder  patentee,  where  two  patents 
conflict,  there  must  be  actual  invasion  of 
the  boundary  of  the  senior  patentee  by  some 
act  palpable  to  the  senses  which  would  give 
him  notice  that  his  seisin  was  molested. 
Green  v.  Pennington,  105  Va.  801,  54  S.  E. 
877. 

97.  Possession  must  be  of  such  character 
as  will  notify  the  owner  of  the  intention  of 
the  occupant  to  appropriate  it  to  his  own 
use.  Nona  Mills  Co.  v.  Wright  [Tex.]  102 
S.  W.  1118.  Where  one  entered  land  of  an- 
other and  commenced  cutting  timber  undc 
a  bill  of  sale  of  all  timber  he  could  re- 
move prior  to  a  certain  date,  knowing  that 
his  seller  claimed  under  tax  title,  he  could 
not  thereafter  secretly  acquire  the  original 
title  and  hold  it  adversely.  Petroski  v.  Minz- 
gohr.  144  Mich.  356,  13  Det.  Leg.  N.  241,  10-3 
N.  ^Y.  77.  Record  of  deeds  under  which  one 
held,  occupied  ana  improved  land  and  paid 
taxes  for  five  years  was  sufficient  notice  of 
adverse  possession.  Stubblefleld  v.  Hanson 
[O^ex.  Civ.  App.]  16  Tex.  Ct.  Rep.  36,  94  S.  W. 
406.     Hostile  acts   must  be  such   as  to   carry 


with  them  a  presumption  that  they  would  be 
observed  by  the  owner  were  he  to  visit  the 
property.  Costello  v.  Muheim  [Ariz.]  84  P. 
906.  The  statute  cf  limitations,  for  want  of 
adverse  possession,  does  not  apply  in  favo' 
of  one  claiming  coal  in  a  state  of  nature  in 
place  not  developed.  Newman  v.  Newman 
[W.  Va.]   55  S.  E.  377. 

98.  Where  a  woman  at  the  time  of  her 
marriage  owned  and  was  in  possession  of 
land,  and  she  and  her  hus'jand  occupied  the 
land  until  her  death  and  during  her  life  her 
husband  procured  a  deed  from  one  who  held 
no  title,  held  that  during  the  marriage  tho 
possession  of  the  husband  was  not  advers.; 
under  color  of  title.  Hinton  v.  Farmer  [Ala  ] 
42  So.  563.  A  prescriptive  right  to  an  ease- 
ment cannot  accrue  whiie  both  dominant  and 
servient  tenements  are  owned  by  the  same 
person.  Wells  v.  Parker  [N.  H.]  66  A.  121. 
Where  one  had  a  common  right  with  an- 
other to  the  use  of  an  alley,  the  fact  that 
he  used  it  for  twenty  years  exclusively  as  a 
means  of  ingress  and  egress,  and  a  place  to 
store  wagons,  etc.,  is  not  adverse  to  the 
easement  of  the  cotenant.  Hofherr  v.  Mede, 
226  111.  320,  80  N.  E.  893.  Exclusive  and  hos- 
tile possession  is  essential.  Boltz  v.  Colsch 
[Iowa]  I09  N.  W.  1106.  Tide  land  bounded 
on  one  side  by  the  shore  on  which  were  rail- 
road tracks  and  lying  between  a  training 
wall  built  by  the  United  States  and  a  mole 
built  out  to  deep  water  and  the  fourth  side 
open  to  the  bay  is  not  enclosed  within  Code 
Civ.  Proc.  Cal.  §  323,  so  to  be  deemed  in 
the  actual  possession  of  the  owner.  West- 
ern Pac.  R.  Co.  V.  Southern  Pac.  Co.  [C.  C. 
A.]  151  F.  376.  Whether  use  as  means  of 
access  to  plaintiff's  church  building  on  ad- 
joining lot  was  hostile  and  exclusive  held 
for  jury.  Davis  v.  Robinson,  32  Pa.  Super. 
Ct.  90. 

99.  See  post,   §   6. 

1.  Where  a  grintee  in  a  deed  executed  in 
1869  and  lecorded  1879,  held  possession,  exe- 
cuted mortgages  on  tlie  land  in  which  he 
asserted  complete  ownership,  but  allowed  his 
children  to  believa  that  he  claimed  only  as 
life  tenant  and  in  random  conversations  as- 
serted only  a  life  estate,  held  he  acquired 
title  by  adverse  possession  as  the  children 
were  charged  with  record  notice  of  his  deed 
and  that  he  claimed  his  rights  thereunder. 
McCarthy  v.  Colton  [Iowa]  108  N.  W.  217. 
Must  be  under  a  claim  of  right.  Salt  Lake 
Inv.  Co.  V.  Fox  [Utah!  90  P.  564.  The  fact 
that  the  tenant  of  a  landlord  who  is  in  ad- 
verse possession  returns  the  property  for 
taxation  and  pays  taxes  does  not  affect  the 
character  of  his  landlord's  possession  where 
it  appears  that  It  was  done  under  arrange- 
ment with  the  landlord.  Roberson  v.  Down- 
ing Co.,  126  Ga.  175,  54  S.  E.  1020.  Where 
one  was  in  adverse  possession  by  tenants, 
the  fact  that  a  tenant  at  one  time  consulted 
counsel  with  a  view  to  setting  up  an  ad- 
verse claim  did  not  affect  the  character  of 
his    possession    where    it   also   appeared    that 
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occupant  must  in  some  way  appropriate  the  land  to  some  purpose  to  which  it 
is  adapted,^  but  he  need  not  make  claim  thereto  by  limitation.^  Possession  muse 
originate  under  some  claim  or  color  of  title  having  reference  to  some  distinct  source 
from  which  it  is  claimed  to  have  been  designed.*  Good  faith  is  an  essential  element 
in  some  states,'*  and  in  others  additional  elements  have  been  made  essential  by  stat- 
ute, such  as  filing  a  declaration  of  intention  to  claim  adversely,®  and  payment  of 
taxes.^  Exclusive  use  means  that  a  right  does  not  depend  on  a  like  right  in  others.* 
§  5.  Hostility.^ — Possession  must  be  hostile  to  and  inconsistent  with  the 
rights  of  the  true  owner  "  or  any  superior  title."  The  possession  "hostile  in  its 
beginning'^  which  constitutes  one  of  the  elements  of  adverse  possession  is  posses- 
sion hostile  as  a  matter  of  law.^-     Permissive  possession,^^  possession  under  a  li- 


the tenant  did  not  remove  from  the  prem- 
ises so  as  to  be  in  a  position  to  set  up  ad- 
verse title.  Id.  Sayles'  Ann.  Civ.  St.  1S97, 
art.  3344.  providing  that  peaceable  posse.s- 
sion  shall  be  construed  to  embrace  not  more 
than  .160  acres  or  the  area  actually  enclosed 
if  It  contained  more  than  160  acres,  does 
not  require  that  all  land  be  enclosed  or  im- 
proved but  does  require  that  all  land  be 
claimed.  "Webb  v.  Lyerla  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.  199,  94  S.  W.   1095. 

2.  Nona  Mills  Co.  v.  Wright  [Tex.]  102  S. 
T\'.  1118. 

3.  V\'liere  one  held  land  adversely,  it  -was 
immaterial  under  Rev.  St.  1895,  art.  3343, 
that  he  made  no  claim  thereto  "by  limita- 
tion" at  the  time  he  went  into  possession 
or  afterwards.  Logan  v.  Meade  [Tex.  Civ. 
App.]    17  Tex.  Ct.  Rep.  158,  98  S.  W.  210. 

4.  The  taking  of  possession  by  a  mere 
squatter  does  not  work  a  disseisin  of  the 
true  owner.  Jasperson  v.  Scharnikow  [C.  C. 
A.]  150  F.  571.  A  prescriptive  right  to  an 
easement  may  arise  in  parol  gift.  Wells  v. 
Parker  [N.  H.]  66  A.  121.  Possession  under 
a  tax  sale  certificate  is  not  adverse  during 
the  period  of  redemption  but  is  an  admis- 
sion that  possession  is  subject  to  the  own- 
er's right  to  redeem.  Salt  Lake  Inv.  Co.  v. 
Fox  [Utah]  90  P.  564. 

6.  Possession  by  one  who  claims  title  un- 
der a  warranty  deed  from  the  purchaser  at 
a  foreclosure  sale  is  adverse  even  though 
tlie  foreclosure  sale  is  void.  Brynjolfson  v. 
Dagner  [N.  D.]  109  N.  W.  320.  Where  one 
buys  at  tax  sale  under  the  honest  belief 
that  he  is  acquiring  a  good  title  and  goes 
into  possession  under  the  sheriff's  deed,  he 
is  not  chargeable  with  moral  fraud  merely 
because  he  made  a  mistake  of  law  as  to  the 
validitv  of  the  sale.  Bower  v.  Cohen,  126 
Ga.   36,   54  S.  E.   918. 

0,  Adverse  possession  is  not  available 
where  no  declaration  of  intention  to  claim 
adversely  has  been  filed  in  the  ofiice  of  the 
probate  judge  as  required  by  statute.  Camp- 
bell v.  Noble   [Ala.]   41  So.  745. 

7     See  post.  §  9. 

8.  That  other  persons  used  a  way  does 
not  preclude  a  claimant's  user  from  being 
exclusive.  Schmidt  v.  Brown,  226  111.  590, 
80  N.  E.  1071.  Where  for  a  time  land  was 
fenced  M'ith  other  land  belonging  to  claim- 
ant and  for  a  time  was  not  fenced  at  all, 
the  po.ssession  was  not  exclusive.  Webber 
V.   Wannemaker    [Colo.]    89   P.   780. 

«.     See   7   C.   L.   44. 

10.  Lancey  v.  Parks  [Me]  66  A.  311;  Salt 
Lake  Inv.  Co.  v.  Fo>:  (Utah]  90  P.  564.  Pos- 
session   is    admitted    to    have    been    adverse 


where  one  in  pos.';essory  action  alleges  pos- 
session in  defendant  and  asks  possessory  re- 
lief. Northern  Pac.  R.  Co.  v.  Spokane 
[Wash.]  88  P.  135.  The  test  of  adverse  pos- 
session must  be  that  it  is  such  as  would  sub- 
ject the  ona  claiming  adversely  to  a  pos- 
sessory action.  Id.;  Purtle  v.  Bell,  225  111. 
523,  80  N.  E.  350.  Where  on  death  of  an 
ancestor  his  heirs  become  the  owners  of  land 
subject  to  the  right  of  the  ancestor's  widow, 
who  conveys  to  one  who  claims  the  whole 
estate,  his  holding  is  adverse  to  the  heirs. 
First  Nat.  Bank  v.  Pilger  [Neb.]  Ill  N.  W. 
361.  Where  one  had  not  paid  taxes  for 
thirty  years  and  had  apparently  abandoned 
all  claim  to  the  land  during  which  period 
another  had  purchased  at  tax  sale,  improved 
it,  and  paid  taxes,  the  rights  of  the  former 
were  barred  by  laches.  Osceola  Land  Co. 
V.  Henderson  [Ark.]  100  S.  W.  896.  Evi- 
dence sufficient  to  show  that  occupancy  was 
not  adverse.  Cruse  v.  Richards  [Tex.  Civ. 
App.]  100  S.  W.  205.  Under  Code  Civ.  Proc. 
§  379,  providing  that  an  action  to  redeem 
from  a  mortgage  may  be  maintained  unless 
the  mortgage  has  been  in  adverse  posses- 
sion for  twenty  years,  the  word  "adverse" 
means  rightful  possession  as  mortgagee. 
Becker  v.  McCrea.  103  N.  Y.  S.  963.  Where 
one  fenced  a  part  of  an  original  highway 
which  has  been  used  for  several  years  and 
e-stablished  a  new  road  in  another  place 
with  the  intention  that  the  road  as  changed 
should  be  used  by  the  public,  the  act  not 
being  hostile  to  the  right  of  the  public  did 
not  prevent  the  Avhole  road  from  becoming 
a  public  highway  by  adverse  possession. 
Berry  v.  St.  Louis,  etc.,  R.  Co.  [Mo.  App.]  101 
S.    W.    714. 

11.  Where  one  purchased  a  tract  of  land 
and  for  twentj'  five  years  cut  and  sold  tim- 
ber from  an  adjacent  tract,  she  did  not  ac- 
quire title  to  such  adjacent  tract  where  she 
asserted  no  claim  thereto  except  under  deed 
in  whicli  it  was  not  included.  Perry  v. 
Stevens  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
944,  97  S.  W.  1075.  Where  land  was  devised 
to  one  for  life,  remainder  to  charity  if  he 
died  childless,  title  to  be  vested  in  trustees 
appointed  by  the  court,  the  possession  of  an 
heir  at  law  of  the  life  tenant  after  his  death 
was  not  adverse  to  the  trustees  prior  to  their 
appointment.  Kennedy's  Adm'r  v.  Linn  Or- 
plian  Asylum  Trustees  [Ky.]  103  S.  W.  340. 
Where  one  in  possession  of  land  acknowl- 
edges, before  the  statutory  period  has  run, 
that  another  owns  tlie  land,  such  acknowl- 
edgment shows  that  liis  possession  is  not 
adverse.  Shirey  v.  Whitlow  [Ark.]  97  S. 
W.    444. 

12.  Purtle    V.    Bell,    225    111.    523,    SO    N.    E. 
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cense,"  or  pursuant  to  an  agreement,^''  is  not  adverse.  A  void  attornment  by  the 
adverse  holder's  tenant  to  the  true  owner  does  not  affect  tlie  possession. ^«  The 
question  whether  one  holds  adversely  is  one  of  inteaition/'  but  such  intention  need 
not  be  declared  affirmatively.^^  A  possession  commencing  in  subordination  to  the 
true  title  does  not  change  into  a  hostile  one  until  notice  is  brought  home  to  the  triie 
owner  by  open  acts  unequivocal  in  character.^*     Notice  to  the  true  owner,  however, 


350.  To  acrjuire  title  under  the  twenty 
>ear  statute,  possession  must  have  been 
liostile    in    its    beginning-.      Id. 

13.  A  permissive  possession  is  not.  Baity 
V.  Colsch  [Iowa]  109  N.  W.  1106.  No  pre- 
sumption of  grant  arises  from  permissive 
use.  'Woodbury  v.  Allan,  215  Pa.  390,  64  A. 
590.  The  use  of  an  easement  with  the 
kno^vledge  and  consent  of  the  owner  is  not 
adverse.  Zerbey  v.  Allan,  215  Pa.  383,  64 
A.  587.  Where  one  had  oral  permission  to 
take  ice  from  a  pond  but  had  not  exercised 
his  rigstit  for  the  full  statutory  period,  had 
not  acquired  title  by  adverse  possession. 
Carville  v.  Com.,  192  Mass.  570,  78  N.  E.  735. 
Where  removable  ornamental  fixtures  en- 
croached a  few  inches  over  the  line  an  as- 
sumption that  they  existed  by  leave  and  did 
not  constitute  adverse  possession  was  war- 
ranted. Van  Horn  v.  Stuyvesant,  50  Misc. 
432,  100  N.  T.  S.  547.  Under  Code  Civ.  Proc. 
§  346,  declaring-  that  an  action  to  redeem 
from  a  inortgage  may  be  maintained  against 
a  mortgagee  unless  he  has  been  in  adverse 
possession  for  five  years,  held,  so  long  as  a 
mortgagee  was  In  possession  by  consent  of 
the  mortgagor  and  under  a  contract  to  apply 
rents  and  profits  to  the  indebtedness,  his 
possession  was  not  adverse.  Wadleigh  v. 
Phelps  [Cal.]  87  P.  93.  Where  one 
enters  permissively  unless  he  at  some 
time  has  distinctively  and  bona  fide 
abandoned  the  premises.  McCutchen  v.  Mc- 
Cutchen  [S.  C]  57  S.  E.  678.  Where  one  used 
a  passway  belonging  to  another  more  or 
less  regularly  for  fifteen  years  when  a  gate 
leading  to  it  was  not  locked  and  had  at- 
tempted to  make  arrangements  for  uninter- 
rupted use,  but  made  no  attempt  to  use  it 
when  the  gate  was  locked,  he  did  not  hold 
adversely.  Prewitt  v.  Hustonville  Cemeterj' 
Co.    [Ky.]    101   S.   T\^.   892. 

14.  One  who  enters  under  a  license  can- 
not acquire  title  by  adverse  possession. 
Staples   v.    Cornwall,    99   N.   T.    S.    1009. 

15.  One  who  enters  under  a  contract  can- 
not obtain  title  by  adverse  possession  with- 
out showing  that  his  occupancy  had  as- 
sumed an  adverse  character  and  continued 
so  during  the  statutory  period.  Lanham  v. 
Bowlby  [Xeb.]  112  N.  W.  324.  A  vendee  of 
land  in  po.«session  under  bond  for  title  and 
in  recognition  of  the  contract  does  not  hold 
adversely  until  some  act  has  been  done  that 
places  the  parties  in  a  hostile  attitude. 
Worth  V.  Wrenn  [N.  C]  57  S.  E.  388.  \\^here 
a  father  conveyed  land  to  his  children  re- 
serving the  right  to  convey  any  portion  of 
the  same  and  reinvest  in  other  property, 
and  thereafter  he  and  some  of  the  children 
conveyed  a  right  for  ten  years  to  remove 
standing  timber  which  was  subsequently  ex- 
tended, held  the  possession  of  the  purchaser 
was  not  adverse  to  other  children.  Gulf 
Red  Cedar  I^umber  Co.  v.  Crenshaw  [Ala.] 
42  So.  567.  Where  after  a  grant  had  been 
procured  from  the  state  a  partition  agree- 
ment   had    been    entered    into    between     the 


parties  reciting  that  a  certain  person  had 
in  undivided  interest  for  his  services  in  lo- 
cating and  procuring  title  and  authorizing 
one  cotenant  to  adjust  such  claim,  the  pos- 
session of  such  cotenant  would  be  regarded 
as  in  subordination  to  the  locative  rights  and 
not  adverse  thereto.  Surghenor  v.  Taliaferro 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  411,  98  S. 
W.  648.  Where  one  occupied  under  an  agree- 
ment, no  prescriptive  rights  could  be  ac- 
quired. Preston  v.  West  Beach  Corp.  [Mass.] 
SI  N.  E.  253.  Where  a  son  is  given  money 
to  pay  for  land  on  condition  that  the  donor 
have  a  home  there,  the  donor's  subesquent 
possession  is  not  adverse.  Hoyt  v.  Zumwalt 
[Cal.]    86    P.    600. 

16.  Briel    v.    Jordan,    27    App.    D.    C.    202. 

17.  A  possession  is  not  adverse  where  it 
appeared  that  one  did  not  intend  to  claim 
to  a  certain  inarked  line  regardless  of  where 
the  true  line  might  be.  Boltz  v.  Colsch 
[Iowa]  109  N.  W.  1106.  Mere  occupancy 
■'.vithout  evidence  of  an  intention  to  appro- 
priate the  land  is  insufficient.  Nona  Mills 
Co.  V.  Wright  [Tex.]  102  S.  W.  1118.  The 
possession  relied  upon  must  be  accompanied 
and  characterized  by  an  intention  to  claim 
adversely  to  the  true  owner.  Sawbridge  v. 
Fergus  Falls  [Minn.]  112  N.  T^^.  385.  Under 
Rev.  St.  1895,  art.  3349,  defining  adverse 
pos.?ession  as  actual  and  visible  possession 
under  claim  of  right  inconsistent  with  and 
hostile  to  the  claim  of  another,  one  who 
enters  with  knowledge  that  he  has  no  title 
and  that  another  has,  but  with  intention  to 
occupy  in  hostility  to  the  world,  is  in  adverse 
possession.  Link  v.  Bland  [Tex.  Civ.  App.] 
16   Tex.  Ct.   Rep.   616,   95   S.  W.   1110. 

18.  It  inay  be  established  by  circum- 
-stances.  Sawbridge  v.  Fergus  Falls  [Minn.] 
112   N.    W.    385. 

19.  McCune  v.  Goodwillie  [Mo.]  102  S. 
W.  997.  One  who  enters  permissively  does 
not  hold  adversely  until  he  discovers  the 
owner's  title  and  notice  of  such  fact  is 
brought  home  to  the  owner.  Thompson  v. 
Camper  [Va.]  55  S.  E.  674.  A  husband  pur- 
chased land  paying  substantially  all  the  pur- 
chase price  and  he  and  his  family  went  into 
possession.  His  wife  and  child  remained  on 
the  land  when  he  went  to  the  army.  The 
wife  held  the  land  after  his  death.  No  dower 
was  assigned  to  her.  Held  her  possession 
not  adverse  after  her  husband's  death  not- 
withstanding failure  to  have  dower  assigned. 
Moore  v.  Gulley,  30  Ky.  L.  R.  442,  98  S.  W. 
1011.  Where  entry  was  permissive,  pos- 
session will  be  presumed  to  continue  per- 
missive until  distinctly  repudia,ted  by  some 
hostile  act  brought  home  to  the  knowledge 
of  the  owner.  Meurin  v.  Kopplin  [Tex.  Civ. 
App.]  100  S.  W.  984.  One  in  possession  under 
parol  gift  is  a  tenant  at  will  until  there 
has  been  such  adverse  possession  by  him 
as,  if  continued  for  the  statutory  period, 
would  work  a  divestiture  of  the  donor's 
title.  Gillespie  v.  Gillespie  [Ala.]  43  So.  12. 
One  who  constructs  a  stone  wall  about  three 
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need  not  be  aclual,-"  but  it  must  be  sucli  as  to  put  him  on  liis  guard  and  notify  him 
that  possession  is  hosiile  to  hiui.-^  or  be  such  as  to  cause  him  injury.'"  To  consti- 
tute constiructive  notice  there  must  be  some  visible  change  in  the  character  or  nature 
of  the  occupancy  calculated  to  put  the  owner  on  his  guard  and  notify  him  that  such 
possession  is  hostile.^^ 

One  who  under  mistake  as  to  the  true  boundary  takes  possession  up  to  a  cer- 
tain line,  claiming  it  as  his  own,  encloses  it  and  holds  possession  for  the  statutory 
period,  acquires  title,-*  but  if  he  intends  to  claim  only  to  the  true  line,  wherever  it 
may  be,  he  does  not.-^ 

The  possession  of  one  cotenant  is  not  adverse  to  the  others'-^  until  there  has 


and  one-half  feet  thick  so  that  the  center 
of  it  is  on  the  boundary  line  is  not  in  adverse 
possession  of  any  land  covered  by  the  wall. 
Dewire  v.  Hanley  [Conn.]  65  A.  573.  Where 
one  enters  land  of  anotlier  with  his  consent, 
his  possession  is  not  adverse  until  such 
owner  has  actual  or  constructive  notice  of 
its  character.  Lancey  v.  Parts  [Me.]  66  A. 
311. 

20.  Notice  to  the  owner  that  one  claims 
adversely  may  be  inferred  from  attending 
circumstances  and  actual  notice  need  not  be 
proven.     Wells   v.   Parker    [N.  H.]    66   A.   121. 

21.  Where  one  enters  on  land  bid  in  at  a 
tax  sale,  his  intention  to  hold  adversely  dur- 
ing the  redemption  period  must  be  shown 
by  some  unequivical  act,  hostile  to  the  own- 
er's title,  brought  home  to  his  knowledge, 
or  which  he  ought  to  have  known  in  the 
exercise  of  reasonable  care  in  regard  to  the 
property.  Lancey  v.  Parks  [Me.]  66  A.  311. 
The  remark  incidentally  made  by  one  who 
liad  fenced  in  a  parcel  of  land  that  the  street 
was  included  within  the  fence  does  not 
amount  to  a  declaration  on  his  part  that  the 
right  of  the  -public  is  superior  to  his  own 
in  the  strip  once  platted  as  a  street  which 
lias  been  enclosed.  Soese  v.  Village  of  Mau- 
mee",  7  Ohio  C.  C.  (N.  S.)  497.  Occupation 
of  land  to  which  another  made  no  claim 
does  not  charge  him  with  notice  that  a  hos- 
tile claim  was  made  to  adjoining  land  and 
does  not  put  him  on  inquiry  as  to  the  na- 
ture of  the  possession.  Rich  v.  Victoria 
Copper  Min.  Co.    [C.  C.  A.]   147  F.  380. 

22.  Mere  notice  to  an  upper  riparian 
owner  of  a  lower  owner's  claim  to  maintain 
a  dam  at  a  certain  height,  though  persisted 
in  for  the  requisite  period  or  even  actual 
maintenance  at  such  height,  does  not  give 
a  prescriptive  right  to  maintain  it.  It  is 
only  when  tlie  upper  owner  is  injured  by  the 
backwater  that  prescription  Vjegins  to  run. 
Button    V.    Stoughton     [Vt.]    65    A.    91. 

23.  Lancey  v.  Parks  [Me.]  66  A.  311.  A 
diverse  user  of  a  road  imports  an  assertion 
of  right  on  the  part  of  those  traveling  the 
road  hostile  to  the  owner.  Township  Com'rs 
of  yt.  Andrews  Parish  v.  Cliarleston  Min. 
&  Mfg.  Co.    [S.   C]    57   .S.   E.   201. 

24.  See,  also,  Boundaries,  7  C.  L.  446; 
Shirey  v.  Whitlow  [Ark.]  97  S.  W.  414.  One 
who  by  mistake  encloses  land  of  another 
and  claims  it  as  his  own  holds  adversely. 
Thornely  v.  Andrews  [Wash.]  88  P.  757. 
If  one  claims  against  the  world  ho  holds  ad- 
versely, but  a  mere  tentative  claim  subject 
to  the  result  of  Inquiry  as  to  whetlier  or  not 
the  land  i.s  within  his  boundaries  is  not  ad- 
verse. Wiess  v.  Goodhue  [Tex.  Civ.  App.] 
102  S.  W.  793.  Title  by  adverse  possession 
may  be  acquired  under  a  claim  of  title  al- 
though    the     interested     parties     were     mis- 


taken as  to  the  true  boundary.  Weeks  v. 
Upton,  99  Minn.  410,  109  N.  W.  828.  In  1890 
an  owner  sold  adjacent  lots  to  separate  per- 
sons. The  boundary  was  staked  off  on  the 
ground  and  lots  improved  with  reference 
thereto.  Held  owners  of  lots  claiming  title 
to  the  line  as  staked  held  adversely.  Thorn- 
elp  V.  Andrews  [Wash.]  88  P.  757.  Where 
the  description  contained  in  a  deed  reads 
"north  with  the  half  section  line."  the  phrase 
denotes  direction  and  not  nece^^sarily  that 
the  line  intended  is  identical  with  the  half 
section  line,  and  the  line  connecting  the 
corners  and  not  the  half  section  line  mu.-^t 
be  taken  as  the  dividing  line.  But  wliere 
it  was  believed  by  the  grantor  and  the 
grantee  that  tlie  corners  -were  located  in  the 
half  section  line,  and  both  liave  acted  on  that 
belief,  tlie  grantee  acquires  title  by  adverse 
possession  to  the  strip  lying  between  the 
half  section  line  and  the  true  line.  Puntt  v. 
Zinimer,  8  Ohio  C.  C.  (N.  S.)  455.  One  who 
lives  on  land  and  claims  title  to  a  well 
defined  boundary  and  uses  it  openly  and  un- 
interruptedly for  thirty  years  acquires  title. 
Aikman  v.  South,  29  Ky.  L.  R.  1201,  97  S.  W.  4. 
One  who  took  and  held  peaceable  possession 
for  ten  years  under  a  mistake  as  to  the 
boundary,  intending  to  claim  to  a  certain 
fence,  and  when  he  found  that  there  ■svas 
doubt  as  to  the  boundary  claimed  by  limita- 
tion, acquires  title.  Logan  v.  Meade  [Tex. 
Civ.  App.]   17  Tex.  Ct.  Rep.  158,  98  S.  W.   210. 

25.  Shirey  v.  Whitlow  [Ark.]  97  S.  W.  444. 
One  ignorant  of  the  true  line  makes  a  mis- 
take in  erecting  his  fence  and  makes  no 
claim  of  title  up  to  the  fence  but  only  to  the 
true  line  as  it  may  subsequently  be  ascer- 
tained does  not  hold  adversely.  Thornely  v. 
Andrews  [Wash.]  88  P.  757.  One  who  occu- 
pies an  adjacent  strip  and  claims  title  under 
mistake  as  to  the  true  boundary  of  his  lot 
does  not  hold  adversely.  Fieldhouse  v.  Leis- 
berg  [^\'yo.]  88  P.  214.  One  who  has  title 
to  a  certain  tract  and  by  mistake  as  to  the 
boundary  occupies  a  strip  of  adjoining  land 
belonging  to  another  without  intention  to 
hold  beyond  the  true  line  does  not  hold  such 
strip  adversely.  Scott  v.  Williams  [Kan.] 
87  P.  550.  ^^''here  an  adjacent  owner  through 
mistake  takes  possession  beyond  the  true 
line  intending  to  claim  only  to  the  line,  he 
does  not  hold  adversely,  but  where  his  pos- 
session Is  under  belief  that  he  owns  the 
land,  incloses  it,  and  claims  it.  he  does  hold 
adversely.  Goodwin  v.  Garibaldi  [Ark.]  102 
S.  W.  706.  Where  adjacent  owners  held  pos- 
session up  to  a  certain  line  under  an  agree- 
ment that  the  true  line  should  be  ascertained 
at  some  future  time  neither  held  adversely. 
Crosby  v.  First  Presbyterian  Church  [Tex. 
Civ.   App.]    99    S_.   W.   584. 

26.  See,     also,     Tenants     In    Common    and 
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])cen  an  onster  and  notice  of  the  hostile  claim  has  been  brought  home  to  him." 
Where  one  tenant  in  common  attempts  to  convey  by  Avarranty  deed  the  whole  es- 
tate and  his  grantee  records  the  deed  and  enters  into  possession  and  claims  the  whole 
estate,  his  possession  is  adverse  to  the  cotenant.-^  It  does  not  run  in  favor  of  one 
holding  under  ^^  or  as  fiduciary  for  ^°  the  owner. 

§  G.     Continuitij.^^ — The  possession  must  be  continuous  for  the  statutory  pe- 
riodj^*-  consequently,  if  the  possession  be  interrupted,"^  the  operatiofl  of  the  statute 


Joint  Tenants,  8  C.  L.  2114.  Mere  posses- 
sion by  one  cotenant  is  not  sufficient  to  es- 
tablish ouster  and  adverse  possession. 
DahJem  v.  Abbott  [Mich.]  13  Det.  Leg.  N. 
894,  110  N.  'W.  47.  There  can  be  no  adverse 
possession  against  a  cotenant  until  actual 
ouster,  or  exclusive  possession  after  demand, 
or  express  notice.  Harriss  v.  Howard,  126 
Ga.    325,    55    S.   E.    59. 

27.  "Where  one  cotenant  purchases  the 
share  of  another  from  such  other's  agent 
and  has  been  in  possession  for  tliirty-five 
years,  and  such  other  had  acknowledged  that 
lie  had  received  his  pay  and  had  no  interest 
in  the  land,  held  the  possession  was  adverse. 
Ciodsey  v.  Standifer  [Ky.]  101  S.  "W.  921. 
Where  one  cotenant  conveys  the  entire  es- 
tate with  covenants  of  seisin  and  warranty 
and  his  grantee  enters  and  holds  exclusive 
possession,  the  entry  and  liolding  must  be 
deemed  adverse  to  the-  cotenant.  Wiese  v. 
Union    Pac.    R.    Co.    [Neb.]    108    X.    "V\'.    175. 

M'here  one  cotennnt  gave  a  mortgage  on 
the  entire  estate  which  was  foreclosed  and 
the  land  sold  to  a  person  and  the  sheriff 
took  the  purchaser  to  the  land  which  was 
vacant,  and  pointing  to  it  informed  him 
that  he  delivered  it  to  him,  held  not  an 
ouster.  Harriss  v.  Howard,  126  Ga.  325,  55 
S.  E.  59. 

28.  Sanford  v.  Safford,  99  Minn.  380,  109 
X.  W.  819.  The  rule  that  one  tenant  in  com- 
mon who  has  knowledge  of  the  existence  of 
a  deed  executed  by  his  cotenant  may  as- 
.sume  that  such  cotenant  has  conveyed  only 
his  interest  does  not  apply  wliere  it  appears 
that  the  other  cotenant  had  no  knowledge 
that  the  party  in  possession  was  claiming 
under  a  deed.  Id.  In  sucli  case,  where 
other  cotenants  did  not  know  of  the  exist- 
ence of  the  deed  but  did  know  of  the  pos- 
.«ession,  held  that  the  possession  of  the 
grantor  was  that  of  an  apparent  stranger. 
Id. 

29.  A  mortgagee  in  possession  may  hold 
adversely  to  the  mortgagor.  Xash  v.  North- 
west Land  Co.  [N.  D.]  108  N.  W.  792.  When 
one  who  in  good  faith  claims  title  under  a 
void  foreclosure  sale  takes  possession  under 
such  claim  but  with  the  consent  of  the  mort- 
gagor, although  he  is  deemed  a  mortgagee 
in  possession,  his  possession  is  adverse  to 
the  mortgagor  from  its  inception.  Id.  Such 
possession  puts  limitations  in  motion 
against  the  remedies  of  the  mortgagor.  Id. 
The  fact  that  the  grantee  of  a  purchaser  at 
a  void  foreclosure  sale  may  be  deemed  in 
equity  a  mortgagee  in  possession  does  not 
make  him  such  in  fact  so  that  his  posses- 
sion under  his  supposed  valid  claims  of  title 
is  not  to  be  regarded  as  adverse  to  the  mort- 
gagor. Brynjofson  v.  Dagner  [N.  D.]  109 
N.  W.  320.  Possession  of  purchaser  under 
contract  is  not  adverse  until  payment  is 
made.  Poston  v.  Ingrahara  [S.  C]  56  S.  E. 
780. 


30.  A  guardian  of  minors  who  Is  in  pos- 
session of  their  land  as  .'^uch  cannot  claim 
adversely  to  them  so  as  to  set  in  motion 
Gen.  Laws  1896,  c.  205.  though  literally  con- 
strued the  statute  is  effective  in  all  relations. 
Searle  v.  Laraway,  27  R.  I.  557,  65  A.  269. 

31.  See    7   C.   L.    48. 

32.  Proctor  v.  Maine  Cent.  R.  Co.,  101  Me. 
159,  64  A.  839.  Evidence  insufficient  to  show 
continuous  possession.  Id.  Evidence  in- 
sufficient to  show  continuous  possession  for 
the  statutory  period.  Bolen  v.  Hoven  [Ala.] 
43  So.  736.  Evidence  held  not  to  show  a 
break  in  continuity  where  one  was  in  actual 
possession  by  operating  a  saw  mill  on  the 
premises  under  color  of  title  to  a  tract,  and 
after  a  sale  of  the  mill  left  the  premises 
for  nine  months  when  he  returned  and  cul- 
tivated and  improved  the  land  for  a  period 
sufficient  to  acquire  title.  Roberson  v. 
Downing  Co.,  126  Ga.  175,  54  S.  E.  1020. 
Continuous  and  adverse  possession  for  ten 
years  is  necessary  to  divest  the  owner  of 
the  paper  title  to  underlying  minerals  of 
his  title  under  Ann.  St.  1906,  p.  2335.  Gordon 
V.  Park  [Mo.]  100  S.  "U^  621.  Where  one 
laid  a  pipe  line  over  land  of  another  and 
used  it  continuously  for  five  years  under  a 
claim  of  right,  he  acquired  an  easement. 
Collins  V.  Gray  [Cal.  App.]  86  P.  983. 
Evidence  sufficient  to  show  continuous  use. 
Id. 

Continuity  iras  not  broken  where  one  in 
possession  had  cleared  and  cultivated  land 
but  for  a  year  had  left  it,  and  while  fences 
were  broken  down  in  places,  clear  fields  and 
buildings  remained.  Bradbury  v.  Dumond 
[Ark.]  96  S.  W.  390.  The  commencement  of 
an  action  wliicli  is  voluntarily  dlscontlnned 
does  not  toll  the  statute.  Foster  v.  New 
York  Cent.,  etc.,  R.  Co.,  103  N.  Y.  S.  531. 
Interruption  of  a  possession  is  not  shown 
■where  the  claimant  in  a  casual  conversation 
stated  that  he  knew  the  fence  was  not  on  the 
line  and  that  the  parties  would  have  it  moved 
as  soon  as  possible,  where  the  parties  sub- 
sequently joined  in  repairing  the  fence  and 
the  claimant  held  possession  for  several 
years  thereafter.  Closuit  v.  John  Arpin 
Lumber  Co.  [Wis.]  110  N.  W.  222.  Such  con- 
versation does  not  show  seisin  in  the  other 
party  within  the  statutory  period.  Id.  A 
party  in  possession  as  owner  may  protect 
such  possession  by  purdiasing  any  oatstantl- 
iug  claim.  There  is  not  thereby  any  break 
in  possession  nor  does  the  occupant  rely 
upon  his  purchase  title  in  preference  to  the 
one  previously  possessed.  Wiese  v.  Union 
Pac.   R.    Co.    [Neb]    108   N.   W.   175. 

33.  Boltz  V.  Colsch  [Iowa]  109  N.  W.  1106. 
No  title  to  water  rights  can  be  acquired 
where  the  possession  was  interrupted  annu- 
ally. Bree  v.  "U^heeler  [Cal.  App.]  87  P.  255. 
A  railroad  which  simply  opens  out  and  clears 
a  right  of  way  to  a  certain  width  does  not 
necessarily   remain   in   adverse   possession   to 
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suspended/*  or  t]ie  promises  temporarily  abandoned  during  the  period,  no  title  is 
acquired.^^ 

Tacking."''^ — Privity  must  be  shown  before  possession  can  be  tacked.^^  Fail- 
ure of  some  of  the  conveyances  in  the  chain  to  properly  describe  the  land  does  not 
impair  the  right  of  one  to  tack  the  possession  of  his  privies  in  estate.^^ 

§  7.  D II ratio  11.^^ — Possession  must  continue  for  the  statutory  period  *°  with- 
out interruptien.'*'  which  must  have  elapsed  since  the  enactment  of  the  statute 
under  which  rights  are  asserted.*^  The  period  is  prescriljed  by  statute  and  varies  in 
the  several  states.*^     Shorter  terms  are  usually  prescribed  where  possession  is  under 


such  width.  Instructions  disapproved  as 
leaving-  out  of  view  subsequent  abe^ndonment 
of  the  whole  or  a  portion  of  the  right  of  way. 
Bennett  v.  Atlantic  Coast  Line  R.  Co.,  126 
Ga.    411,   55   S.   E.   177. 

34.  Evidence  that  the  land  had  been  sold 
to  the  state  for  taxes  is  admissible  to  show 
that  operation  of  the  statute  had  been  sus- 
pended between  time  of  sale  and  redemption. 
Spotswood  v.  Spotswood  [Cal.  App.]  89  P. 
362.  Laws  1861,  p.  17,  suspended  the  opera- 
tion of  the  statute  of  limitations  as  to  ac- 
tions to  recover  land  from  1861  until  1872. 
Winn  V.  Coggins  [Fla.]  42  So.  897.  Death 
of  an  owner  suspends  for  one  year  the  Tun- 
ing of  limitation  in  favor  of  one  in  posses- 
sion. Meurin  v.  Kopplin  [Tex.  Civ.  App.]  100 
S.  W.  984.  Under  Rev.  St.  1879,  art.  3195, 
providing  that  a  person  can  acquire  title 
by  adverse  possession  to  only  160  acres,  one 
who  went  into  possession  in  1861  could  not 
acquire  title  to  a  greater  area  under  Pasch 
Dig.  art.  4624,  because  the  statute  of  limita- 
tions was  suspended  from  1S61  until  1870. 
Poland  V.  Porter  [Tex.  Civ.  App.]  98  S.  W. 
214. 

35.  A  temporary  abandonment  destroys 
the  claim.  Hoyle  v.  Mann,  144  Ala.  516,  41 
So.   835. 

3«.     See   7   C.   L.   49. 

37.  Holdredge  v.  Livingston  [Neb.]  112 
N.  W.  341.  Where  a  father  devised  land  to 
his  wife  on  condition  that  one  son  should 
receive  a  certain  amount  when  he  attained 
majority  and  another  son  to  receive  a  certain 
amount  when  he  attained  majority,  and  after 
the  lirst  son  became  of  age  he  collected  his 
share  of  the  rents  until  the  wife  and  other 
son  leased  to  a  third  person,  held  the  pos- 
session of  the  wife  was  not  adverse  to  the 
first  son  and  could  not  be  tacked  to  that  of 
the  lessee.  Pierce  v.  Lee,  197  Mo.  480,  95  S. 
W.  426.  Where  title  is  claimed  by  one  and 
his  successive  grantees,  it  must  appear  that 
each  grantee  went  into  possession  at  the 
expiration  of  his  predecessor  claiming  under 
or  through  him.  Hoylc  v.  Mann,  144  Ala. 
516,  41  So.  835.  Where  successive  adverse 
occupants  hold  in  privity  with  each  other 
under  the  same  claim  of  title,  the  time  lim- 
ited for  maintaining  an  action  may  be  com- 
puted by  tlie  last  occupant  of  action  accrued 
against  the  first  occupant.  Nash  v.  North- 
West  Land   Co.    [N.   D.]    108  N.   W.    792. 

38.     Lawder    v.    Larkin     [Tex.    Civ.    App.] 
I."   Tex.  Ct.  Rep.  809.  94  S.  W.  171. 
30.      See    7    C.    L.    49. 

4«.  Wiiere  an  owner  permits  a  railroad 
to  be  built  on  his  land  and  operated  for 
twenty  years,  he  cannot  reclaim  the  property 
free  from  the  servitude.  McCutchen  v. 
Texas  &  P.  R.  Co.  [La.]  43  So.  42.  His  ac- 
tion   would    be    barred    for   any    relief    in    ten 


years.  Id.  Where  one  who  took  possession 
of  the  bed  of  a  non-navigable  lake  had  not 
held  it  for  the  statutory  period,  riparian 
owners  were  not  barred.  Rhodes  v.  Cissell 
[Ark.]  101  S.  W.  758.  Evidence  that  an 
owner  attorned  to  one  who  claimed  the  land 
and  that  such  claimant  leased  a  portion  of 
the  land  to  one  who  cleared  and  fenced  a 
small  tract,  but  it  did  not  appear  how  long 
the  lease  continvied,  and  there  was  testimony 
that  it  was  generally  understood  that  the 
claimant  was  in  possession,  held  insufficient 
to  show  title  in  the  absence  of  proof  that 
the  act  occurred  more  than  seven  years 
prior  to  action  brought.  Connerly  v.  Dick- 
inson [Ark.]  99  S.  W.  82.  Where  one  went 
into  possession  in  1889  under  purchase  of 
improvements  and  did  not  set  up  claim  to 
the  land  until  1891,  when  he  purchased  it, 
which  was  less  than  the  statutory  period 
from  the  time  he  sued,  held  insufficient  to 
show  title  by  adverse  possession.  Fisher  v. 
Giddings  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
2SS,  95  S.  W.  33.  Evidence  insufficient  to 
show  that  title  had  been  acquired  where 
possession  was  not  continued  for  the  statu- 
tory period.  Winn  v.  Coggins  [Fla.]  42  So. 
S9T.  Evidence  insufficient  to  show  adverse 
possession  for  the  statutory  period.  Covtino 
V.  Los  Angeles  [Cal.]  88  P.  1091.  Under  Ball. 
Ann.  Codes  &  St.  §  3846,  the  shortest  period 
witliin  whicli  a  highway  can  be  established 
by  .user  is  seven  years,  and  sucli  period  is 
required  as  to  a  highway  over  public  lands 
notwithstanding  tlie  act  of  congress  grant- 
ing- such  way  over  lands  not  reserved  for 
public  use.  Vogler  v.  Anderson  [Wash.]  89 
P.  551.  Equity  will  not  divest  a  title  for 
laches  until  there  has  been  an  equal  or 
greater  lapse  of  time  than  that  permitted 
by  the  statute  of  limitations.  Updegraff  v. 
Marked  Tree  Lumber  Co.  [Ark.]  103  S.  W. 
606. 

41.  See  ante,  §  6. 

42.  Civ.  Code  1882,  §  109,  providing  a 
forty  year  period,  docs  not  apply  where  forty 
years  have  not  elapsed  since  tlie  enactment 
of  such  statute.  Mitchell  v.  Cleveland  [S. 
C]    57   S.  E.   33. 

43.  When  land  is  sold  at  a  judicial  sale, 
the  five  year  statute  runs  in  favor  of  the 
purchaser  only  against  the  parties  thereto. 
Gaither  v.  Gage  [Ark.]  100  S.  W.  80.  Under 
the  rule  that  If  a  plaintiff  dies  the  action 
shall  not  abate  if  it  be  one  that  survives, 
the  death  of  a  plaintiff  In  a  suit  to  quiet 
title  did  not  abate  the  suit  as  to  his  heirs, 
and  the  defense  of  adverse  possession  was 
not  affected,  the  ten  years  being  measured 
from  tlie  commencement  of  the  action.  Up- 
son V.  Campbell  [Tex.  Civ.  App.]  99  S.  W. 
1129.  Under  Itev.  St.  1899,  §  4268,  requiring 
one   who   claims   or   niiglit   claim   an   interest 
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color  of  title  ^*  or  is  accompanied  by  payment  of  taxes/"  or  the  extent  oif  the 
owner's  rights.^''  I'he  period  is  sometimes  made  to  depend  on  the  character  of  the 
land/'  Possession  to  avail  under  the  five  year  statute  of  Texas  must  be  under  a 
sufficient  *^  and  duly  recorded  deed.*®  The  two  year  statute  in  Louisiana  applies 
only  where  there  has  been  a  judgment  of  exappropriation,"'**  and  the  ten  year  statute 
applies  only  where  there  has  been  actual  possession  under  title  translative  of  prop- 
ertv.'' 


in  land  and  who  has  not  paid  taxes  thereon 
for  thirty  years  to  sue  within  one  year,  where 
one  has  in  possession  and  paying-  taxes  at 
the  time  descent  was  cast  on  a  married  wo- 
man, lier  failure  to  pay  taxes  or  bring  action 
within  thirty  years  barred  her  rights.  De 
Hatre  v.  Edmonds,  200  Mo.  246,  98  S.  W.  744. 
Rev.  St.  1899,  §  4268,  expressly  provides  that, 
where  neither  one  claiming  land  nor  one 
claiming  under  liim  has  been  in  possession 
or  paid  taxes  for  thirty  years,  he  lias  only 
one  j'ear  v/ithin  which  to  bring  action,  and 
on  failure  to  do  so  title  rests  absolutely 
in  another.  Grain  v.  Peterman,  200  Mo.  295, 
98  S.  W.  600.  The  30  year  period  applies 
where  there  was  corporal  possession  in  the 
beg-inning,  which  has  been  continued,  or  else 
the  possession  must  be  preserved  during 
t!io  entire  period  by  external  and  public 
yigns  announcing  such  possession  and  in- 
tpntion  to  possess.  This  rule  applies  to 
swamp  lands.  Ramos  Lumber  &  Mfg.  Co. 
V.  Sanders  117  La.  615,  42  So.  158.  Under 
Laws  1847-48,  adverse  possession  for  seven 
>'ea,rs  was  nt-cossary.  Winn  v.  Coggins 
[Fla.]    42    So.    897. 

44.  The  three  year  statute  is  inapplicable 
where  claimant  has  neither  title  nor  color 
of  title.  Beale's  Heirs  v.  Johnson  [Tex.  Civ. 
App.]  99  S.  W.  1045.  Time  should  be  reckoned 
from  the  date  of  the  color  of  title  to  com- 
mencement of  the  action.  Wade  v.  Goza, 
78  Ark.  7,  96  S.  W.  388.  Where  an  owner 
mortgaged  land  and  it  was  sold  under  a 
power  contained  In  the  mortgage,  the  color 
of  title  of  the  mortgagor  was  divested  by 
sale  under  the  mortgage  and  the  seven  year 
statute  was  inapplicable.  Call  v.  Dancy 
[X.  C]  57  S.  E.  220.  Seven  years  actual  pos- 
session under  color  of  title  gives  title  in 
North  Carolina.  Broadwell  v.  Morgan,  142 
X  C.  275,  55  S.  E.   340. 

45.  See,  also,  post,  §  9.  Allegations  that 
one  had  been  in  quiet  and  peaceable  posses- 
.sion  under  color  of  title  and  had  paid  taxes 
for  seven  years  does  not  show  title  by  ad- 
verse possession  because  not  showing  that 
he  paid  all  taxes  for  seven  consecutive  years 
or  to  set  up  any  paper  title  as  basis  for  color 
of  title,  or  allege  claim  of  title  in  good  faith. 
Webber  v.  Wannemaker  [Colo.]  89  P.  780. 
Where  one  alleges  in  an  action  commenced 
in  1906  that  he  had  been  in  possession  under 
color  of  title  and  paid  taxes  for  more  than 
seven  years  "last  past"  before  the  commence- 
ment of  the  action,  3  Mill's  Ann.  St.  Rev. 
Supp  §  29232,  prescribing  a  seven  year  pe- 
riod, and  not  2  Mills'  Ann.  St.  §  2923,  pre- 
scribing a  five  year  period,  applies.  Id.  Un- 
der 3  Mill's  Ann.  St.  Rev.  Supp.  §  2923  e,  giv- 
ing title  for  payment  of  taxes  for  seven  suc- 
cessive years  no  title  is  acquired  where 
taxes  were  paid  for  one  of  such  years  by 
the  true  owner.  Id.  A  redemption  from 
tax  sale  does  not  constitute  payment  of 
taxes  Id.  Under  2  Ball.  Ann.  Codes  &  St 
§     5504,     pre-ssribing-     a    seven     year     period 


where  taxes  are  paid  on  vacant  property, 
seven  years  must  elapse  between  the  date 
of  the  first  payment  and  the  commencement 
of  suit  to  recover  the  land.  Tremmel  v. 
Mess  [Wash.]  89  P.  487.  Under  the  seven 
year  statute  requiring  payment  of  taxes  un- 
der (Jlaim  and  color  of  title,  payment  of 
taxes  outside  the  taxpayer's  boundaries  un- 
der an  error  as  to  the  location  thereof  is 
insufficient.  Miller  v.  O'Leary  [Wash.]  87 
P.  113.  Code,  §  1448,  limiting  an  action  for 
the  recovery  of  land  sold  for  taxes  to  five 
years  from  execution  of  the  tax  deed,  ap- 
plies where  the  deed  is  merely  irregular  and 
not  void.  McCash  v.  Penrod,  131  Iowa,  631, 
109   N.  W.   180. 

46.  Arizona  Rev.  St.  1901,  §  2941,  fixing 
a  two  years'  period  as  against  one  claiming 
a  possessory  right  only,  does  not  apply  to 
possession  against  one  claiming  under  a 
railroad  company  lands  within  the  place 
limits  of  its  grant.  Howard  v.  Perrin,  200 
U.    S.    71,    50    Law.    Ed.    374. 

47.  "Improved  lands"  within  Civ.  Code 
1895,  §  3065,  providing  that  a  right  of  way 
may  be  acquired  over  improved  land  in 
seven  years  and  over  wild  land  in  twenty 
years,  means  an  entire  tract  though  only  a 
part  of  it  be  under  cultivation.  The  wood- 
land on  such  tract  is  not  wild  land,  but  in 
connection  with  the  cultivated  portion  con- 
stitutes a  single  tract.  Hopkins  v.  Roach 
[Ga  ]  56  S.  E.  303.  Where  the  allegation  in 
a  complaint  to  quiet  title  that  the  land  was 
vacant  and  unoccupied  was  not  denied,  evi- 
dence of  payment  of  taxes  under  color  of 
title  for  seven  successive  years  held  suffi- 
cient to  show  title  in  plaintiff.  Hardie  v. 
Bissell   [Ark.]    94  S.  W.  611. 

48.  A  deed  by  a  husband  and  wife  of 
land  owned  by  the  wife,  duly  recorded  but 
purporting  to  be  the  deed  of  the  husband, 
was  sufficient  to  sustain  title  under  the  five- 
j"ear  statute  though  the  acknowledgment  of 
the  wife  was  defective.  State  Nat.  Bank  v. 
Roberts  [Tex.  Civ.  App.]  103  S.  \\^.  454. 
Where  one  purchased  and  paid  for  land  and 
had  the  deed  run  to  another  to  secure  an 
indebtedness,  such  deed  was  sufficient  to  en- 
able the  vendee  to  acquire  title  under  the 
five-year  statute.  Kirby  v.  Hayden  [Tex. 
Civ.  App.]  99  S.  W.  746.  A  deed  is  not  suffi- 
cient under  the  five-year  statute  where  the 
description  therein  is  so  indefinite  that  the 
land  cannot  be  identified.  Young  v.  Trahan 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  956,  17  Tex. 
Ct.  Rep.  20,  97  S.  W.  147. 

49.  A  deed  containing  a  defective  certifi- 
cate of  acknowledgment  not  being  entitled 
to  record  is  not  a  recorded  instrument  suffi- 
cient to  support  title  under  the  five-year 
statute.  Hughes  v.  Wright  [Tex.  Civ.  App.] 
16   Tex.  Ct.  Rep.  122,  97  S.  W.   525. 

50.  The  two-year  period  applies  only 
where  there  has  been  a  judgment  of  ex- 
appropriation  and  the  corporation  has  en- 
tered into  possession  before  payment  of  com- 
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§  8.  Color  of  title/'- — Color  of  title  is  that  which  in  appearance  is  title  but 
which  in  reality  is  not  title,^^  and  has  been  sometimes  delined  as  anything  in 
writing  and  purporting  to  affect  the  title  °*  however  imperfect  it  may  be  as  a  con- 
veyance/^ but  which  serves  to  define  the  extent  of  the  claim,^®  such  as  a  quitclaim 
deed/"  a  tax  deed/'"'*  or  a  void  ^^  or  voidable  deed.®*^     A  deed  containing  an  insiuffi- 


pensation  awarded.     Amet  v.   Texas   &  P.   R- 
Co.,  117  La.  454,  41  So.  721. 

5J.  The  ten-year  period  applies  only 
where  tliere  has  been  actual  possession  in 
good  faith  under  a  title  translative  of  prop- 
erty. Ramos  Lumber  &  Mfg.  Co.  v.  Sanders, 
117  La.  615,  42  So.  158.  Where  one  who  is 
unable  to  read  receives  a  tax  deed  contain- 
ing- interlineations  under  circumstances 
which  ju.stify  the  belief  on  his  part  that  they 
were  made  by  the  officer  executing  the  deed, 
lie  is  held  a  possessor  in  good  faith  under 
tlie  ten-year  statute.  Hickey  v.  Smith  [La. J 
42  So.  762.  Where  one  entered  under  a  de- 
cree which  was  construed  and  enforced  as 
a  fieri  facias,  he  was  held  a  purchaser  in 
good  faith  protected  by  the  ten-year  stat- 
ute. Decuir  v.  Loeb  [La.]  42  So.  955.  A 
plea  of  the  three,  five,  and  ten-year  stat- 
utes by  one  who  had  never  been  in  posses- 
sion cannot  be  sustained.  Kernan  v.  Young 
[La.]   44  So.  1. 

52.  See  7  C.  L.  50. 

53.  Little  V.  Crawford  [Idaho]  88  P.  974. 
Where  a  person  has  always  paid  his  taxes 
upon  his  entire  property,  a  sale  of  it  under 
another  assessment  in  the  name  of  another 
person  is  void  and  cannot  serve  as  a  basis 
for  the  three-j'ear  pi  escription.  Bernstine 
v.  Leeper  [La.]  43  So.  889.  A  sale  made  on 
condition  that  it  shall  be  found  that  the 
vendor  is  owner  of  the  property  cannot 
serve  as  a  basis  for  prescription  if  it  be 
found  that  the  vendor  Is  not  the  owner. 
Albert  Hanson  Lumber  Co.  v.  Angelloy  [La.] 
43  So.  529. 

54.  Deed  to  religious  association  without 
legislative  authority  in  violation  of  Mary- 
land Bill  of  Rights,  §  34.  Dangerfield  v. 
Williams,  26  App.  D.  C.  508. 

An  ag^reement  void  under  the  statute  of 
frauds  is  color.  Schmidt  v.  Brown,  226  111. 
590,  80  N.  E.   1071. 

A  Nberltf's  deed,  valid  in  form  and  trans- 
lative of  title,  showing  a  sale  made  under 
a  writ  issued  pursuant  to  a  judgment  of  a 
competent  court,  together  w^ith  such  writ 
and  judgment,  constitutes  just  title  which 
may  serve  as  basis  for  the  prescription  of 
ten  years.  Leverett  v.  Loeb,  117  La.  310,  41 
So.  584.  Though  personal  jurisdiction  of  de- 
fendant in  divorce  was  not  obtained,  a 
sheriff's  deed  on  sale  under  execution  based 
on  personal  money  judgment  for  alimony 
was  color  of  title.  JopUn  Brew.  Co.  v.  Payne, 
197  Mo.  422,  94  S.  W.  896. 

An  act  of  sale  is  sufficient  to  furnish  a 
basis  for  the  operation  of  the  ten-year  stat- 
ute. Railsback  v.  Leonard  [La.]  43  So.  548. 
Whether  the  mortgagee  and  his  adjudicates 
has  examined  tlie  title  of  his  debtor,  or 
otherwise  informed  himself  of  Tts  defects, 
is  a  question  of  fact,  and  in  the  absence  of 
affirmative  proof  he  is  entitled  for  the  pur- 
pose of  the  plea  of  prescription  to  the  bene- 
fit of  the  presumption  of  good  faith.  Lev- 
erett V.  Loeb,   117   La.   310,   41   So.   584. 

A  tax  deed  based  on  a  void  sale  is  color. 
Osceola  I..and  Co.  v.  Chicago  Mill  &  Lumber 
Co.  [Ark.]   103  S.  W.  609. 


A  -vfill  duly  recorded  is  color.  Harris  v. 
Howard,  126  Ga.  325,  55  S.  E.  59.  A  will  dub- 
recorded  devising  "all  my  lands"  contained  a 
sufficient  description  to  operate  as  color  of 
title  to  land  in  the  county  of  testator's  resi- 
dence to  wliich  he  had  recorded  dee(is  and 
deed  in  possession  of.     Id. 

55.  Where  one  purchased  land  at  a  par- 
tition sale  and  the  comVnissioner's  deed  pur- 
ported to  convey  the  entire  property,  and 
the  purchaser  took  possession  of  all  of  it 
and  paid  taxes  thereon  and  worked  it,  the 
deed  gave  color  of  title  to  all  the  land.  Lang 
v.  Osceola  Consol.  Min.  Co.,  145  Mich.  370,  li! 
Det.  Leg.  N.  474,  108  N.  W.  678.  A  partition 
contract  defining  boundaries  and  binding  the 
parties  to  make  good  any  loss  to  each  other 
under  which  possession  is  taken  and  held 
is  color  of  title.  Stover  v.  Stover  [W.  Va.] 
54  S.  B.  350.  One  wh(i  enters  under  a  deed 
from  an  agent  who  lias  authority  to  sell  is 
in  adverse  possession  of  which  the  vendor  is 
presumed  to  have  notice.  Godsey  v.  Standi- 
fer   [Ky.]    101  S.  W.   921. 

5G.  To  serve  as  a  basis  for  prescription 
the  title  need  not  be  recorded.  Registry  is 
required  only  for  transferring  the  property 
and  in  the  law  of  prescription  the  title  does 
not  operate  to  transfer  the  property  but 
merely  to  establish  the  good  faith  of  the 
possessor  and  fix  the  limits  of  liis  posses- 
sions. Bernstine  v.  Leeper  [La.]  43  So.  889. 
Where  one  was  in  possession  under  a  dona- 
tion deed  valid  on  its  face  based  on  a  sale  of 
lands  forfeited  to  the  state  in  1882,  he  was 
entitled  to  hold  the  land  in  the  absence  of 
evidence  impeaching  such  deed.  Wade  v. 
Goza,  78  Ark.  7,  96  S.  W.  388.  Where  one 
who  claims  under  a  defective  sheriff's  deed 
is  not  in  actual  possession,  he  cannot  rely  on 
the  deed  as  color  of  title.  Dixon  v.  Hunter 
[Mo.]   102  S.  W.  970. 

57.  A  quitclaim  deed  given  by  one  not 
shown  to  have  title,  not  sealed  as  required 
by  law,  and  acknowledged  in  a  county  other 
than  where  the  land  was  located,  is  color  of 
title.  Perkins  Land  &  Lumber  Co.  v.  Irvin, 
200  Mo.  485,  98  S.  W.  580. 

68.  A  tax  deed  is  color  of  title.  Morgan 
V.  Pott  [Mo.  App.]  101  S.  W.  717.  A  deed 
based  on  a  void  tax  sale  describing  the  land 
and  purporting  to  convey  i*t  constitutes 
color.  Bradbury  v.  Dumond  [Ark.]  96  S.  W. 
390.  A  void  tax  deed  is  sufficient  upon  which 
to  base  a  title  by  adverse  possession.  Gil- 
bert V.  Southern  Land  &  Timber  Co.  [Fla.] 
43  So.  754. 

59.  A  deed  void  because  not  joined  in 
bv  the  grantor's  husband  is  color  of  title. 
Southern  R.  Co.  v.  Hayes  [Ala.]  43  So.  487. 
A  void  tax  deed.  McCash  v.  Penrod,  131 
Iowa,  631,  109  N.  W.  ISO.  A  deed  is  color  of 
title  though  it  does  not  appear  that  the 
grantor  therein  had  any  title.  Hoyle  v. 
Mann,  144  Ala.  516,  41  So.  835. 

60.  Where  when  one  became  a  bankrupt 
he  was  owner  of  certain  land  and  thereafter 
while  title  was  In  his  assignee  in  bank- 
ruptcy he  took  title  to  adjoining  land  from 
another    under    a    deed    which    included    the 
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cient  description  is  not  color  of  title.*^  Good  faith  is  sometimes  deemed  essential 
to  color  of  title.®-  Color  of  title  is  not  essential  ®^  except  to  extend  the  title  ac- 
quired heyond  the  limits  of  actual  possession.®* 

§  9.  Payment  of  iaxes.^^ — The  rule  that  payment  of  taxes  constitutes  posses- 
sion of  wild  land  applies  only  where  the  entire  tract  is  wild,®®  and  a  claimant  has 
tlie  burden  to  prove  that  the  statute  applies,®^  but  the  fact  that  the  person  who  pays 
tuxes  subsequently  takes  actual  possession  is  immaterial.®^  The  fact  that  land  was 
assessed  to  a  certain  person  is  not  proof  that  he  paid  the  taxes.®^  In  Arkansas 
taxes  must  have  been  paid  for  the  full  period  ''^  during  which  the  claimant  must 
have  liad  color  of  title. '^ 

§  10.  Area  of  possession.'- — One  holding  without  color  of  title  holds  to  the 
extent  of  actual  possession  only,'^  but  one  holding  under  color  of  title  holds  within 
the  boundaries  called  in  his  color.'*     A  constructive  possession  "^  of  a  tract  follows 


original  strip,  held  such  deed  constituted 
color  of  title  and  he  acquired  title  by  ad- 
verse possession.  Ledoux  v.  Samuels,  102 
N.  y.  S.  43.  A  deed  executed  wliile  another 
is  in  adverse  possession  of  the  land  is  good 
as  color  of  title.  Hoyle  v.  Mann,  144  Ala. 
516,  .41  So.   8S5. 

61.  A  deed  which  is  void  both  as  a  con- 
veyance and  color  of  title  because  of  insuffi- 
cient description  is  not  admissible  to  show 
title  In  tlie  grantee  though  he  entered  into 
possession  of  some  land  tliereunder.  White- 
head V.  Pitts  [Ga.]  56  S.  E.  1004.  A  deed 
describing  land  different  from  tliat  claimed 
is  not  translative  of  title  and  does  not  fur- 
nish a  basis  for  operation  of  the  ten-year 
statute.  Albert  Hanson  Lumber  Co.  v.  An- 
gelloz   [La.]   43  So.  529. 

62.  Knowledge  by  ontryman  that  his  first 
entrv  lias  been  rejected  does  not  impute  bad 
faith  to  a  taking  of  possession  on  advice  of 
rounsel  under  a  second  entry  which  was 
subsequently  canceled  w^ithout  his  knowl- 
edge. Iowa  R.  Land  Co.  v.  Blumer,  206  U.  S. 
482,  51  Law.  Ed.  1148. 

63.  Bradbury  v.  Dumond  [Ark.]  96  S.  W. 
390. 

64.  Bradbury  v.  Dumond  [Ark.]  96  S.  W. 
390.  In  order  to  constitute  a  deed  color  of 
title  the  grantee  must  have  taken  posses- 
sion of  some  part  of  the  land  described 
claiming  title  to  the  whole.  Henry  v.  Froh- 
lichstein  [Ala.]  43  So.  126.  Where  there  was 
a  hiatus  in  the  chain  of  title  under  which 
one  claimed  the  defect  was  fatal  to  his 
claim  of  adverse  possession  as  to  land 
claimed  under  color  of  title.  Morgan  v.  Pott 
[Mo.  App.]   101  S.  W.  717. 

65.  See  7  C.  L.  52. 

66.  Kirby's  Dig.  §  5057,  providing  that 
payment  of  taxes  under  color  of  title  to  wild 
land  is  possession,  does  not  apply  where  part 
of  the  particular  tract  Is  improved  and  occu- 
pied by  another.  Wheeler  v.  Foote  [Ark.] 
97  S.  W.  447.  A  statute  providing  that  un- 
improved and  uninclosed  land  shall  be 
deemed  to  be  in  the  possession  of  the  per- 
son who  pays  taxes  does  not  apply  where 
part  of  the  tract  is  improved  and  occupied 
by  another.  Connerly  v.  Dickinson  [Ark.] 
99  S.  W.  82. 

67.  Acts  1889,  p.  117,  c.  66,  provides  that 
unimproved  land  shall  be  deemed  to  be  In 
the  possession  of  one  who  pays  taxes  for 
seven  years,  and  that  at  least  three  of  the 
payments  must  have  been  made  subsequent 
to  the  statute.     Held  one  Invoking  the  stat- 
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ute  has  the  burden  to  prove  that  the  land 
was  unimproved  in  order  to  bring  the  pay- 
ments witliin  the  operation  of  the  statute. 
Gaither  v.  Gage   [Ark.]   100  S.  W.   80. 

68.  Under  Acts  1899,  p.  117,  providing  that 
unimproved  and  uninclosed  land  is  deemed 
to  be  In  the  possession  of  one  who  pays 
taxes  for  seven  years,  the  possession  begins 
from  the  first  payment  and  continues 
though  he  subsequently  takes  actual  pos- 
session. Gaither  v.  Gage  [Ark.]  100  S. 
W.  80. 

69.  The  fact  that  lands  were  assessed  to 
a  certain  person  was  not  proof  that  he  had 
paid  taxes  tliereon  as  an  evidence  of  owner- 
sliip  to  establish  a  claim  of  adverse  posses- 
sion.    Kennedy  v.  Sanders   [Miss.]   43  So.  913. 

70.  Taxes  must  be  paid  for  seven  years. 
Osceola  Land  Co.  v.  Cliicago  Mill  &  Lumber 
Co.   [Ark.]   103  S.  W.  609. 

71.  Under  Kirby's  Dig.  §  5057,  there  must 
be  payment  of  taxes  on  vacant  land  for 
seven  successive  years,  and  the  person  claim- 
ing must  have  had  color  of  title  during  an 
entire  period  of  seven  years.  Updegraff  v. 
Marked  Tree  Lumber  Co.  [Ark.]  103  S.  W. 
606. 

72.  See  7   C.  L.   52. 

73.  Where  one  has  no  color  of  title,  he 
acquires  title  only  to  the  area  of  land  ac- 
tually in  his  possession.  Grant  v.  Oregon 
Nav.  Co.  [Or]  90  P.  178.  One  who  claims 
under  the  ten-year  statute  by  naked  posses- 
sion cannot  extend  such  possession  by  con- 
struction unless  he  has  maintained  an  open 
claim  to  a  well  defined,  larger  survey  of 
which  his  actual  possession  forms  a  part,  or 
has  maintained  a  claim  to  a  well  defined 
tract.  Rice's  Ex'r  v.  Goolsbee  [Tex.  Civ. 
App.]  99  S.  W.  1031.  Evidence  InsufHcIent. 
to  show  that  one  entering  a  survey  exceed- 
ing 160  acres,  and  taking  actual  possession) 
of  a  small  portion  of  the  tract,  held  con- 
structive possession  of  any  land  in  the  sur- 
vey outside  his  enclosure.  Id.  One  cannot 
enter  on  a  survey  exceeding  160  acres  and 
by  actual  possession  of  a  small  tract  of  it 
and  a  maintained  assertion  of  a  general  and 
indefinite  claim  to  160  acres,  for  ten  years, 
become  entitled  to  select  160  acres  out  of  a 
larger  survey  or  have  the  court  select  It  for 
him.     Id. 

74.  Actual  possession  of  part  of  a  tract 
under  color  of  title  to  the  whole  in  general 
constitutes  possession  of  the  whole  as  to 
lands  of  the  state  as  against  persons  not 
lawfully   claiming  under  it.     Green  v.   Pen- 
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ihe  title  until  invalid  by  actual  occupancy  of  a  portion  of  the  tract.^'  This  rule 
does  not  apply  as  between  intruders."  Where  two  patents  to  state  land  conflict 
and  tlie  junior  patentee  takes  possession  of  the  strip  within  the  interlock,  claiming 
the  whole  within  the  boundary,  he  thereby  ousts  the  senior  patentee  of  his  constnict- 
ive  seisin  and  becomes  actually  possessed  to  the  extent  of  his  grant.''*  But  if  his 
settlement  be  outside  the  interlock,  he  only  acquires  possession  of  that  part  of  the 
land  vrithin  his  boundaries  and  without  the  interlock.'^ 

§  11.     Sufficiency  of  possession.^° — The  sufficiency  of  acts  to  constitute  adverse 
possession  is  governed  by  the  facts  of  each  particular  case,^^  and  adverse  possession 


nlng-ton,  105  Va.  801,  54  S.  E.  877.  Actual 
possession  of  a  portion  of  a  tract  under  a 
tax  deed  extends  to  the  entire  tract  where 
the  residue  is  not  in  the  actual  possession 
of  anotlier.  Jones  v.  Pond  &  Decker  Mfg. 
Co.,  79  Ark.  194,  96  S.  W.  756.  The  fact  that 
one  owning  a  survey  had  the  lines  run  when 
he  acquired  title  and  continued  in  actual 
possession  of  a  portion  of  the  tract  paying 
taxes  and  claiming  title  to  the  extent  of  the 
boundaries  gives  him  constructive  posses- 
sion of  all  land  within  the  true  boundaries 
of  the  survey.  Davidson  v.  Equitable  Securi- 
ties Co.  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
95,  96  S.  W.  787.  One  who  enters  under  a 
deed  duly  recorded  and  improves  or  encloses 
a  portion  of  the  tract  is  in  actual  posses- 
sion to  the  extent  of  his  enclosure  and  in 
constructive  possession  as  to  the  remainder 
of  the  tract.  Id.  Possession  of  twenty  acres 
of  a  quarter  section  under  a  donation  deed 
gives  constructive  possession  coextensive 
with  the  limits  of  the  grant.  Connerly  v. 
Dickinson   [Ark.]  99  S.  W.  S2. 

Oe<Mipaiit'y  through  a  tenant  of  part  of  a 
tract  under  color  of  title  to  the  whole  gives 
the  occupant  title  to  the  whole.  Wheeler 
V.  Foote  [Ark.]  97  S.  W.  447.  Proof  of  ad- 
verse possession  against  a  patent  must  show 
actual,  adverse,  and  uninterrupted  posses- 
sion to  a  well  defined  boundary.  Kountze  v. 
Hatfield,  30  Ky.  L.  R.  589,  99  S.  W.  262.  In 
an  action  to  establish  adverse  possession 
against  a  patent,  the  court  should  define  ad- 
verse possession  and  charge  that  the  pat- 
entee was  owner  of  all  land  within  the  de- 
scription of  the  patent  except  the  tract  which 
had  been  held  adversely  by  another  for  the 
statutory  period.  Id.  Under  Rev.  St.  1S95, 
arts.  3343,  3344,  a  trespasser  cannot  acquire 
title  to  more  than  160  acres,  but  one  who 
takes  possession  and  holds  under  a  deed  or 
memorandum  duly  recorded  has  possession 
coextensive  with  the  description  in  the  in- 
strument. State  Nat.  Bk.  v.  Roberts  [Tex. 
Civ.  App.]  103  S.  W.  454.  Under  Sayle's  Ann. 
Civ.  St.  1897,  art.  3344,  adverse  possession 
may  extend'  to  an  entire  tract  of  160  acres 
though  all  of  it  is  not  enclosed.  T\^ebb  v. 
Lyerla  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  199, 
94  S.  AY.  1005.  A  deed  from  husband  and 
wife  of  the  wife's  land  purporting  to  be  the 
deed  of  the  husband,  togetlier  with  deeds 
from  other  lieirs,  duly  recorded,  was  suffi- 
cient to  authorize  recovery  by  the  grantee 
to  the  extent  of  the  boundaries  of  the  tract 
described  under  the  ten-year  statute,  though 
the  deed  was  defectively  acknowledged  by 
the  wife.  State  Nat.  Bk.  v.  Roberts  [Tex. 
Civ.  App.]    103  S.  W.  454. 

75.  Constructive  possession  exists  where 
a  person  having  paper  title  to  a  tract  Is  In 
actual  possession  of  a  part  only  of  it.    Hence 


adjacent  owners  mav  be  in  constructive  pos- 
session of  the  same  land  which  is  included 
in  the  boundaries  of  both  tracts.  In  such 
case  adverse  possession  runs  in  favor  of 
neither.  Harriss  v.  Howard,  126  Ga.  325,  55 
S.  E.  59. 

70.  An  actual  occupancy  of  a  part  of  a 
contiguous  tract  owned  by  another  does  not 
oust  the  possession  of  the  true  owner  even 
though  both  tracts  be  described  in  the  same 
instrument.  Hardie  v.  Investment  Guarantv 
Trust  Co.  [Ark.]  98  S.  W.  701.  Where  two 
persons  each  claim  title  to  an  entire  tract 
by  adverse  possession  and  each  was  in  ac- 
tual possession  of  a  portion  of  the  tract 
claiming  title  to  the  whole  by  constructive 
possession,  neither  could  claim  as  against 
the  other  land  of  which  he  was  not  in  pos- 
session. Morris  v.  Jacks  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  764,  96  S.  W.  637. 

77.  The  principal  that  an  owner  in  actual 
possession  of  a  portion  of  a  tract  claiming 
title  to  the  whole  has  constructive  posses- 
sion of  all  land  not  actually  possessed  by  an 
intruder,  though  his  actual  possession  is  not 
within  the  limits  of  the  deed  under  which 
the  intruder  claims,  does  not  apply  as  be- 
tween two  intruders.  Morris  v.  Jacks  [Tex. 
Civ.  App.]   16  Tex.  Ct.  Rep.  764,  96  S.  W.  637. 

7S,  79.  Green  v.  Pennington,  105  Va.  801, 
54  S.  E.  877. 

SO.     See  7  C.  L.  53. 

81.  Possession  of  defendant  in  ejectment 
required  in  order  to  sustain  such  action  un- 
der Rev.  St.  1S99,  §  3056,  need  not  be  suffi- 
cient to  sustain  adverse  possession.  Hunter 
V.  Wethington  [Mo.]  103  S.  W.  543. 

Occasional  break.H  iu  an  iuclosure  will  not 
destroy  the  character  of  the  pos.session. 
Where  a  river  forming  a  part  of  the  in- 
elosure  went  dry  at  times.  Dunn  v.  Taylor 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  669,  94  S. 
W.   347. 

Evidence  sufficient  to  show  adverse  pos- 
session within  Code  Civ.  Proc.  §§  369,  370. 
Freedman  v.  Oppenheim  [N.   Y.]   79  N.  E.  841. 

Evidence  Insufficient  to  show  adverse  use 
of  the  waters  of  a  stream  for  the  statutory 
period.  Burson  v.  Percy  [Neb.]  110  N.  W. 
544.  Evidence  sufficient  to  show  that  oc- 
cupancy was  by  sufferance  and  not  under  a 
claim  of  ownership.  Page  v.  Bellamy,  222 
HI.  556,  78  N.  E.  938.  Evidence  insufficient 
where  it  appeared  that  all  that  was  done 
was  to  pay  taxes,  that  there  was  no  build- 
ing on  the  land,  that  sco%vs  and  houseboats 
tied  up  there,  but  were  not  used  continu- 
ously. Seabrook  v.  Coos  Bay  Ice  Co.  [Or.] 
89  P.  417. 

Possession  held  sulUcIent:  Evidence  suffi- 
cient to  show  adver.so  possession  where  one 
improved,  fenced,  nn«l  so^eil  land.  Vandej-- 
bilt   v.   Johnson,    141   N.   C.    370,    54    S.    K     298. 
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In  the  absence  of  a  license  which  precludes 
the  possibility  of  a  claim  of  adverse  pos- 
session, or  the  execution  of  an  agreement  in 
accordance  with  law  granting-  the  right  of 
occupancy  for  a  fixed  period,  the  placing:  ot 
a  permnncnt  structure  on  the  land  of  an- 
other constitutes  adverse  and  hostile  pos- 
session under  which  title  may  be  claimed 
after  twenty-one  years.  McCleery  v.  Alton, 
8  Ohio  C.  C.  (N.  S.)  481.  Evidence  sufHcient 
to  show  hostile  and  adverse  possession 
where  the  land  was  platted  as  part  of  an 
addition  to  a  city,  stakes  driven  to  mark  lot 
boundaries,  plats  filed  for  record,  and  taxes 
paid  by  occupants,  and  that  there  was  gen- 
eral recognition  of  the  occupant's  ownership. 
Northern  Pac.  R.  Co.  v.  Spokane  [Wash.]  88 
P.  135.  Evidence  sufficient  to  show  that  one 
who  had  been  in  possession  for  thirty  years 
with  the  knowledge  of  others  who  might 
have  an  interest  in  the  property  and  who 
had  made  Improvements  had  acquired  title. 
Morris  v.  Morris,  99  N.  Y.  S.  964.  Where  the 
description  of  land  shows  the  boundary  line 
to  be  a  straight  line,  it  is  established  by  the 
wall  of  a  permanent  building  standing  for 
the  statutory  period  even  though  the  build- 
ing does  not  extend  the  entire  length  of  the 
boundary.  The  occupancy  was  such  as  to 
give  notice  of  the  extent  of  the  adverse 
claim.  Wilson  v.  Sidle,  4  Ohio  N.  P.  (N.  S.) 
465. 

Cutting  Tirood  and  grass,  pasturing  cattle, 
etc.,  are  regarded  as  acts  tending  to  show 
adverse  possession,  but  such  acts  must  be 
exclusive  and  continued  for  twenty  years. 
Kevin  v.  Disharoon  [Del.]  66  A.  362.  Pastur- 
ing land,  taking  timber  from  it,  clearing  a 
portion  of  it  (an  island),  and  having  had 
possession  and  owned  land  on  both  sides  of 
it  for  fifty  years,  held  sufficient.  Wall  v. 
Wall,  142  N.  C.  3S7,  55  S.  E.  283.  A  railroad 
which  laj's  out  a  right  of  way  200  feet  wide 
and  maintains  it  to  that  width  by  keeping 
it  clear  of  trees  and  undergrowth  acquires 
title  to  such  width  though  its  grant  is  only 
of  a  "right  of  way."  Bennett  v.  Atlantic 
Coast  Line  R.  Co.,  126  Ga.  411.  55  S.  E.  177. 
Where  adverse  possession  was  asserted  by 
one  cotenant  against  another,  an  instruction 
that  It  was  not  necessary  that  the  occupa- 
tion should  be  such  that  a  mere  stranger 
passing  would  see  that  some  one  was  in 
possession  claiming  title  to  the  whole  sec- 
tion, but  that  it  was  sufficient  if  those  in 
the  neighborhood  appreciated  that  he  was 
in  possession  and  claimed  title.  Rich  v.  Vic- 
toria Copper  Min.  Co.  [C.  C  A.]  147  P.  380. 
Tq  establish  a  prescriptive  right  in  the  pub- 
Tic  to  use  a  strip  of  land  as  part  of  a  high- 
way where  no  act  has  been  done  by  the 
owner  or  public  to  indicate  that  the  same  is 
part  of  the  highway,  it  must  appear  that  a 
well  defined  line  of  travel  has  existed  over 
the  property  for  at  least  15  years,  and  that 
the  use  by  the  public  has  been  adverse,  con- 
tinuous, and  with  the  knowledge  of  the 
owner.  City  of  Chicago  v.  Gait,  224  111.  421, 
79  N.  C.  701.  To  acquire  title  under  the 
twenty-year  statute  it  is  essential  that  the 
occupancy  be  under  a  claim  of  ownership. 
Page  V.  Bellamy,  222  111.  556,  78  N.  E.  938. 

Payment  of  taxes  for  ten  years  together 
with  actual  use  and  cultivation  of  the  land 
is  a  strong  circumstance  tending  to  show 
adverse  possession  and  sufficient  to  support 
a  finding  that  the  party  held  under  a  claim 
of  ownership.  Dredla  v.  Patz  [Neb.]  Ill  N. 
AV.  130.     Where  a  mortgage  foreclosure  pro- 


ceeding was  prosecuted  to  Judgment,  but 
there  was  no  sale  but  the  mortgagee  went 
into  possession,  held  that  he  held  adversely. 
Becker  v.  McCrea,  103  N.  Y.  S.  963.  The  pos- 
session of  one  who  entered  under  parol  gift 
to  be  adverse  must  be  accompanied  by  a 
claim  of  right  and  hostility  to  the  donor's 
title.  Gillispie  v.  Gillispie  [Ala.]  43  So.  12. 
The  occupation  of  pine  land  by  annually 
making  turpentine  on  it  is  such  an  actual 
possession  as  will  oust  a  constructive  pos- 
session by  one  claiming  merely  under  a  su- 
perior paper  title.  Richbourg  v.  Rose  [Fla.] 
44  So.  69.  Where  land  was  enclosed  by  a 
fence  on  all  sides  except  where  bounded  by 
impassable  water  barriers,  and  such  fences 
were  maintained  for  many  years  to  restrain 
cattle,  and  all  taxes  on  the  land  were  paid, 
held  sufl^cient  to  show  title  by  adverse  pos- 
session under  both  the  five  and  ten-year 
statutes.  Loring  v.  Jackson  [Tex.  Civ.  App.] 
95  S.  W.  19.  Where  at  the  time  one  acquired 
title  to  his  Inclosure  it  contained  a  portion 
of  an  adjoining  railroad's  right  of  way,  and 
he  held  it  adversely  for  fifteen  years,  the 
rights  of  the  railroad  company  were  barred. 
Louisville  &  N.  R.  Co.  v.  Smith  [Ky.]  101  S. 
W.   317. 

Held  insuflScient:  Encroachments  over  the 
line  of  mere  ornamental  fixtures  held  not 
adverse  possession.  "Van  Horn  v.  Stuyvesant, 
50  Misc.  432,  100  N.  Y.  S.  547.  Adverse  pos- 
session of  a  mine  is  not.  initiated  by  sinking 
deeper  by  six  or  eight  feet  a  shaft  of  un- 
stated depth  already  existing.  Costello  v. 
Muheim  [Ariz.]  84  P.  906.  Evidence  insuffi- 
cient to  show  adverse  possession  under  color 
of  title  where  one  went  into  possession  as 
a  squatter,  acquired  a  deed  and  had  it  re- 
corded only  a  few  days  prior  to  suit  brought 
against  him,  had  paid  no  taxes,  and  cleared 
only  five  acres  in  twelve  years.  Hunter  v. 
"^Vethington  [Mo.]  103  S.  W.  543.  Where  the 
lessor  of  a  lot  had  no  title  to  a  strip  there- 
of, the  construction  thereon  of  a  sidewalk 
was  not  adverse  possession  under  the  twelve- 
year  statute.  Miller  v.  O'Leary  [Wash.]  87 
P.  113. 

Hunting,  fishing,  and  trapping  on  land 
useless  for  any  other  purpose  where  it  ap- 
peared that  other  persons  had  enjoyed  it  in 
these  respects  also  held  insufficient  to  show 
adverse  possession.  Austin  v.  Minor  [Va.] 
57  S.  E.  609.  An  instruction  that  to  support 
title  by  adverse  possession  the  possession 
must  have  been  actual,  open,  notorious,  and 
exclusive,  and  where  possession  was  of  such 
a  small  tract  that  a  reasonably  prudent 
owner  would  not  have  notice  that  his  lands 
were  included,  the  possession  would  be  in- 
sufficient as  to  lands  outside  the  inclosure 
was  proper.  Lawrence  v.  Alabama  State 
Land  Co.,  144  Ala.  524,  41  So.  612.  An  in- 
struction that  if  the  evidence  failed  to  show 
that  a  suflScient  portion  of  lands  was  en- 
closed by  a  person  claiming  title  by  adverse 
possession,  that  would  give  notice  to  a  rea- 
sonably prudent  owner  that  tlie  enclosure 
included  a  portion  of  his  lands,  such  in- 
closure would  not  be  sufficiently  notorious 
to  extend  possession  outside  the  inclosure, 
was  not  erroneous  as  going  beyond  the  rule 
of  notoriety.  Id.  The  doctrine  of  construc- 
tive possession  of  an  entire  tract  by  a  culti- 
vation of  a  part  accompanied  by  color  of 
title  to  the  whole  does  not  apply  to  large 
tracts  not  purchased  for  cultivation,  nor 
where  one  cultivates  a  few  acres  in  an 
uncultivated    township    for    the    purpose    of 
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being  largely  a  question  of  intention,  wliethor  certain  acts  constitute  it  is  generally 
a  question  of  fact  ^-  unless  it  conclusively  appears  as  a  matter  of  law.*^ 

§  12.     Pleading,  evidence,  and  instructions.^* — Adverse  possession  as  a  defense 
must  be  pleaded.®" 


claiming  the  entire  township.  Id.  Proof  of 
payment  of  taxes  for  eleven  years  raises  no 
presumption  of  possession  during  such  pe- 
riod. Lutcher  v.  Allen  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  149,  95  S.  W.  572.  Mere  pay- 
ment of  taxes  is  Insufficient.  Overton  v. 
Overton,   29  Ky.  L.  R.  736.   96   S.  TV.  469, 

Oeousionally  cutting-  timber  from  land  is 
insufficient.  Auxier  v.  Herald,  29  Ky.  L.  R. 
1093,  96  S.  "W.  915.  An  open  and  notorious 
claim  of  o-nnerslilp  for  a  long  time  does  not 
raise  a  presumption  of  law  that  there  has 
been  a  conveyance.  Poland  v.  Porter  [Tex. 
CMv,  App.]    98   S.  W.  214. 

Mere  cutting  of  timber,  selling  others  the 
right  to  do  so,  and  pasturing  the  land,  do 
not  amount  to  adverse  possession  though 
done  under  color  and  claim  of  title.  Grain 
v.  Peterman,  200  Mo.  295,  98  S.  W.   600. 

Payment  of  taxes,  occassional  cutting  of 
timber,  and  employing  others  to  prevent 
trespass.  Connerly  v.  Dickenson  [Ark.]  99 
S.  W.  82.  Evidence  that  one  who  purchased 
a  tax  title  cut  timber  on  the  land  to  the  ex- 
tent of  several  hurfdred  cords,  and  that  no 
one  except  himself  did  cut  timber  after  he 
acquired  the  tax  title,  held  Insufficient  where 
such  cutting  was  not  all  done  upon  a  con- 
tinuous incursion  nor  by  many  continuous 
trespasses.  Earle  Improvement  Co.  v.  Chat- 
field    [Ark.]   99  S.  W.   84. 

Obtaining  conveyances  of  land  does  not 
constitute  adverse  holding.  Collingsworth  v. 
Enterprise  Land,  Mineral  &  Lumber  Co.,  30 
Ky.  L.  R.  467,  99  S.  W.  234.  Where  minerals 
underlying  the  surface  have  been  severed 
from  the  land  by  conveyance,  possession  of 
tlie  surface  is  not  possession  of  the  minerals. 
Gordon  v.  Park  [Mo.]   100  S.  W.  621. 

Actual  possession,  use,  and  enjoyment  is 
insufficient.  Earnest  v.  Lake  [Tex.  Civ.  App.] 
101  S.  W.  479.  Under  Sayle's  Ann.  Civ.  St. 
1897,  art.  3346,  providing  that  possession  by 
one  owning  or  claiming  5,000  acres  or  more 
enclosed  by  a  fence  in  connection  therewith 
or  adjoining  thereto  shall  not  be  in  peace- 
able and  adverse  possession  under  the  ten- 
year  statute  unless  the  land  belonging  to 
another  is  segregated  by  a  fence  from  the 
adjoining  lands  or  unless  one-tenth  thereof 
Is  cultivated,  held,  Avhere  555  acres  was 
included  in  an  inclosure  containing  10,000 
acres  belonging  to  various  parties,  and  there 
was  no  segregation  as  required,  possession 
for  ten  years  was  insufficient.  Flack  v. 
Branan  [Tex.  Civ.  App.]  101  S.  "W.  537.  Where 
one  entered  land  not  knowing  where  the 
boundaries  were  or  who  owned  it,  never 
lisicd  it  for  taxation  nor  paid  taxes,  but 
simply  claimed  that  he  had  more  rigiit  to  it 
than  any  one  else,  his  possession  was  not 
adverse.  Heckescher  v.  Cooper  [Mo.]  101  S. 
W.    658. 

Cutting  timber,  paying  taxes,  and  protect- 
ing tile  Iimd  from  trespass  is  insufficient 
where  there  was  no  color  of  title.  Morgan 
v.  Pott  [Mo.  App.]  101  S.  W.  717.  Where 
one  without  deed  or  right  entered  320  acres 
intending  to  acquire  it  by  limitation,  cleared 
and  fenced  40  acres,  and  claimed  the  entire 
tract  until  he  was  told  that  he  could  acquire 


only  160  acres,  whereupon  he  claimed  only 
the  south  half  but  never  had  it  surveyed. 
He  had  40  acres  surveyed  and  paid  taxes  on 
it  but  on  no  more  of  the  land.  He  admitted 
that  his  claim  had  been  merely  mental  until 
within  two  or  three  years.  Held  not  to  show 
adverse  possession  to  more  than  40  acres. 
White  V.  Eavenson  [Tex.  Civ.  App]  101  S. 
W.  1029.  The  fact  that  one  who  claimed 
land  by  adverse  possession  camped  upon  it 
for  the  purpose  of  hunting  and  on  his  re- 
turn after  an  absence  found  certain  build- 
ings erected  on  the  land  without  evidence 
of  who  erected  them  does  not  show  an  ad- 
verse occupation.  Nona  Mills  Co.  v.  Wright 
[Tex.]    102  S.  W.   1118. 

Mere  occupancy  of  a  tract  of  wild  land 
for  camping  and  hunting  purposes  is  insuffi- 
cient. Nona  Mills  Co.  v.  Wright  [Tex.]  102 
S.  W.  1118.  Where  the  fee  owner  built  and 
maintained  fences  across  a  highway  for 
twenty  years  and  for  thirteen  years  main- 
tained a  stable  on  the  inclosed  land  the  pub- 
lic continuing  to  pass  without  hindrance, 
did  not  show  adverse  possession.  Nelson  v. 
Randolph,   222   111.   531,   78  N.  E.   914. 

Mere  living  on  land  and  cultivating  it  at 
times  for  short  periods  only  is  insufficient. 
Overton  v.  Overton,  29  Ky.  L.  R.  736,  96  S.  W. 
469. 

82.  See  post,  §  13. 

83.  Adverse  user  of  a  way  for  twenty 
years  conclusively  shows  an  abandonment  to 
the  public.  Riverside  Tp.  v.  Pennsylvania 
R.  Co.  [N.  J.  Err.  &  App.]  66  A.  433.  Where 
trustees  of  a  church  go  into  possession  un- 
der a  void  deed  and  hold  possession  for 
twenty  years,  they  acquire  title.  Regents  of 
University  v.  Calvary  M.  E.  Church  South 
Trustees  [Md.]  65  A.  398;  Dickerson  v. 
Franklin  Street  Presbyterian  Church  Trus- 
tee.-^ [Md.]  66  A.  494.  Where  one  offers  to 
dedicate  land  for  a  public  park  but  con- 
tinues in  possession,  excluding  the  public  for 
twenty  years,  he  acquires  title.  Canton  Co. 
v.  Baltimore  [Md.]  66  A.  679.  Where  land 
is  claimed  by  dedication,  the  fact  that  the 
owner  in  a  mortgage  excepted  such  tract 
and  referred  to  it  as  dedicated  does  not  in- 
terfere with  his  claim  of  title  by  adverse 
possession  where  he  occupied  it  for  over 
thirty  years  after  the  date  of  the  mortgage, 
and  it  did  not  appear  that  the  dedication 
was  ever  accepted.  Id.  Wliere  one  took 
possession  of  a  lot  belonging  to  a  city  and 
used  it  for  twenty  years,  and  the  lines  were 
marked  by  city  officials  and  he  paid  taxes 
on  it  for  six  years,  held  he  acquired  title. 
Baltimore  City  v.  Rowe  [Md]  67  A.  93.  One 
who  was  in  adverse  possession  for  twenty- 
five  years  before  action  brought  to  recover 
the  land  had  title  by  limitations.  Hudson  v. 
Stillwell   [Ark.]   98  S.  W.  356. 

84.  See  7  C.  L.  55. 

85.  A  plea  that  the  defendant  states  that 
the  cause  of  action  if  cause  of  action  it  be 
did  not  accrue  within  seven  years  next  prior 
to  commencement  of  the  action,  and  the  de- 
fendant here  sets  up,  etc.,  sufficiently  pleads 
the  statute.  McKewen  v.  Allen  [Ark.]  96  S. 
W,   392.     "Defendants,  for  a  further  defense, 
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Evidence.^'^ — Even-  presumption  is  indulged  in  favor  of  a  possession  in  subor- 
dination to  the  title  of  the  true  owner,^"  and  one  who  asserts  title  by  adverse  pos- 
session has  the  burden  to  prove  it  **  by  clear  and  positive  evidence.^®     The  e^ddence 


plead  the  statute  of  limitations  of  20  years 
adverse  possession  under  known  and  visible 
lines  and  boundaries  in  such  cases  provided 
as  a  bar  to  plaintiff's  recovery"  sufficiently 
pleads  the  statute.  Duckworth  v.  Duckworth 
[X.  C]    57   S.  E.   396. 

86.  See  7  C.  L.  55. 

87.  The  law  will  not  presume  that  the 
possession  is  adverse,  but  every  presump- 
tion i.s  in  favor  of  possession  in  subordina- 
tion to  the  title  of  the  true  owner.  Johan- 
son  V.  Atlantic  City  R.  Co.  [N.  J.  Err.  & 
App.]  64  A.  1061.  Every  presumption  is  in 
favor  of  a  possession  in  subordination  to  the 
title  of  the  true  owner  and  an  adverse  pos- 
session must  be  established  by  clear  and 
positive  proof.  Gilbert  v.  Southern  Land  & 
Timber  Co.   [Fla.]   43  So.  754. 

SS.  ,  Xevin  v.  Disharoon  [Del.]  66  A.  362; 
Cp.lho'un  V.  Moore.  79  Ark.  109,  94  S.  W.  931; 
ilcAllen  V.  Alonzo  [Tex.  Civ.  App.]  102  S.  ^\'. 
475;  Lawrence  v.  Alabama  State  Land  Co., 
114  Ala.  524,  41  So.  612;  Pennington  v.  Un- 
derwood, 59  T\'.  Va.  340.  53  S.  E.  465.  One 
who  asserts  a  prescriptive  right  to  flow 
lands  has  the  burden  to  prove  it.  Dutton  v. 
Stoughton  [Vt.]  65  A.  91.  Claimant  must 
show  adverse  possession  bj""  preponderance 
of  evidence.  Morrison  v.  Bomer,  195  Mo.  535, 
94  S.  W.  524.  ^Yhere  in  ejectment  the  de- 
fense of  adverse  possession  is  based  on  a 
mixed  possession  by  both  parties,  the  right 
of  possession  is  in  the  one  who  shows  legal 
title.     Xevin  v.  Disharoon  [Del.]   66  A.  362. 

.S9.  Where  the  evidence  offered  to  estab- 
lish adverse  possession  is  uncertain  as  to  the 
date  when  the  acts  constituting  adverse  pos- 
session w^ere  commenced,  and  it  does  not 
clearly  appear  that  they  were  commenced 
seven  years  prior  to  action  brought  by  the 
record  owner,  a  verdict  for  the  record  owner 
will  not  be  disturbed.  Gilbert  v.  Southern 
Land  &  Timber  Co.   [Fla.]    43  So.   754. 

Evidence  siifUcient.  Daniels  v.  Murray 
[Tex.  Civ.  App]  103  S.  "W.  425;  Clay  City 
Xat.  Bank  v.  Townsend,  30  Ky.  L.  R.  1219, 
100  S.  ^'.  1196;  Blackburn  v.  Hall.  30  Ky.  L. 
R.  134,  97  S.  W.  399;  Atlanta  &  W.  P.  R.  Co. 
V.  Atlanta,  etc.,  R.  Co.,  125  Ga.  529.  54  S.  E. 
736;  Sawbridge  v.  Fergus  Falls  [Minn.]  112 
X.  '^'.  385;  Dredla  v.  Patz  [Xeb.]  Ill  N.  "W. 
136.  To  show  that  a  county  had  acquired 
title  by  adverse  possession.  City  of  Victoria 
V.  A''ictoria  County  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  873,  94  S.  W.  368.  It  is  sufficient 
that  a  defendant  claiming  title  by  adverse 
possession  prove  by  a  preponderance  of  the 
evidence  that  his  building  which  stands  in 
part  on  his  own  land  and  in  part  on  the 
disputed  strip  covers  exactly  the  same  and 
no  more  ground  than  it  has  covered  for 
twenty-one  years,  and  he  should  not  be  re- 
quired by  the  charge  of  the  court  to  estab- 
lish this  fact  by  "clear"  proof.  Heller  v. 
Hawley,  8  Ohio  C.  C.  CX.  S.)  265.  Where  one 
tenant  in  common  executes  a  deed  to  the 
entire  premises,  the  possession  of  the  pur- 
cha.ser  thereunder  Is  adverse  to  other  co- 
tenants.  Gulf  Red  Cedar  Lumber  Co.  v. 
Crenshaw  [Ala.]  42  So.  564.  Where  one  en- 
tered under  color  of  title  and  held  posses- 
.'^ion  for  fifteen  years,  he  acquired  title  by 
adverse   possession.      Interstate   Coal   &   Iron 


Co.  V.  Clintwood  Coal  &  Timber  Co.,  105  Va. 
574,  54  S.  E.  593.  "^'here  one  in  possession 
conveyed  by  quitclaim  deed  to  another  who 
took  possession  under  color  of  title  and  held 
open  and  notorious  possession,  paid  taxes, 
and  made  valnable  improvements  for  five 
years,  he  acquired  title  by  adverse  posses- 
sion. Little  V.  Crawford  [Idaho]  88  P.  974. 
AVhere  one  was  in  actual  possession  in  good 
faith  under  a  tax  deed  and  conveyances  from 
the  common  source  as  color  of  title  and  had 
paid  taxes  for  nine  years,  she  acquired  title. 
Laws  V.  Xewkirk  [Colo.]  88  P.  861.  Evi- 
dence sufficient  to  show  that  one  purchased 
land  in  1860,  at  once  took  possession,  and 
thereafter  exercised  acts  of  exclusive  own- 
ership over  the  land.  Cornett  v.  Moore,  30 
:  Ky.  L.  R.  280,  97  S.  W.  380.  Evidence  suffi- 
cient to  show  that  title  had  been  acquired 
where  the  claimant  had  been  in  possession 
under  color  of  title  and  had  paid  taxes. 
:  Samuel  &  Je<^sie  Kenney  Presbyterian  Home 
I  V.  Kenney  [V\'as'h.]  88  P.  108.  Evidence  suffi- 
:  cient  to  show  that  one  had  been  in  adverse 
I  possession  of  a  strip  of  land  under  the  eaves 
:  of  his  barn  for  the  statutory  period.  Weeks 
V.  Upton,  99  Minn.  410,  109  X.  W.  828.  Evi- 
dence sufficient  to  show  that  a  city  had  ac- 
quired a  prescriptive  right  to  a  strip  of  land 
as  part  of  a  highway.  City  of  Chicago  v. 
Gait,  224  111.   421,   79  X.  E.  701. 

Evidence  inHufflcient.  Taylor  v.  Doom  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  172,  95  S.  VT.  4; 
McMahon  v.  Yazoo  Delta  Lumber  Co.  [Miss.] 
43  So.  957;  Dahlem  v.  Abbott  [Mich.]  13  Det. 
Leg.  N.  894,  110  X.  W.  47;  Miller  v.  Tyson 
[Tex.  Civ.  App.]  100  S.  W.  1199.  Evidence 
insufficient  to  show  that  the  o^vrner  of  the 
paper  title  to  underlying  minerals  had  been 
divested  of  his  title  by  adverse  possession. 
!  Gordon  v.-  Park  [Mo.]  100  S.  W.  621.  Evi- 
dence that  a  person  bought  an  improvement, 
j  went  into  possession,  and  claimed  60  acres 
of  a  league  claimed  by  a  company;  that  an 
,  agent  of  the  company  agreed  to  give  him 
!  160  acres  if  he  would  look  after  the  entire 
league;  that  before  the  five  years  expired  he 
sold  his  interest  to  another,  held  insufficient 
to  show  possession  in  the  company  during 
the  possession  of  successive  holders  of  the 
improvement  within  the  five  and  ten-year 
statutes.  "SVright  v.  Xona  Mills  Co.  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  620,  98  S.  W.  917.  Evi- 
dence insufficient  to  show  adverse  posses- 
sion where  one  went  into  possession  under 
a  purchase  of  improvements  on  land  believ- 
ing that  it  belonged  to  the  government.  He 
subsequently  learned  that  another  person 
had  title  and  offered  to  purchase  from  him. 
It  did  not  appear  that  such  third  person  was 
ever  advised  that  the  occupant  claimed  ad- 
versely. Held  insufficient  to  show  adverse 
possession  as  against  him.  Missouri  Lumber 
&  Mining  Co.  v.  Jewell,  200  Mo.  707,  98  S.  "U'. 
578.  Evidence  insufficient  to  show  that  de- 
fendant held  actual  possession  of  an  entire 
quarter  section,  notwithstanding  possession 
of  another  portion  of  the  same  survey  by 
another  person.  Texas  &  X.  O.  R.  Co.  v. 
Haynes  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
422,  97  S.  W.  849.  Evidence  insufficient  to 
give  title  under  either  the  five  or  ten-year 
statutes.     Mann  v.  Hossack   [Tex.  Civ.  App.] 
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must  suffice  to  bound  or  define  the  area  possessed/'**  and  establish  all  the  essential 
eleinents.^^  The  question  as  to  whether  one  holds  adversely  is  generally  one  of  fact.'''- 
The  law  presumes  a  grant  from  adverse  possession  for  the  statutory  period,'-*^  but 
such  presumption,  is  not  conclusive  where  the  possession  relied  upon  is  for  less  than 
the  statutory  period  or  is  of  a  mixed  character.***  Evidence  of  all  acts  of  the  claim- 
:mt  tending  to  show  the  extent  ®^  and  nature  of  his  claim  ^®  is  admissible. 


16  Tex.  Ct.  Rep.  835,  96  S.  W.  767.  The 
rights  of  the  legal  owner  of  land  not  held 
adversely  are  not  affected  by  his  mere  non- 
claim  for  several  years,  or  failure  to  pay 
taxes,  or  the  payment  of  taxes  by  another 
claiming  under  a  void  deed.  Hunter  v.  Hodg- 
son [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  110,  95 
S.  W.  637.  Evidence  insufficient  to  show^  that 
possession  under  a  parol  gift  was  adverse  to 
the  donor's  title.  Gillespie  v.  Gillespie  [Ala] 
43  So.  12.  Evidence  insufficient  to  show  ad- 
verse posses.sion  of  a  public  road.  Perry  v. 
.Staple  [Neb.]  110  N.  W.  652.  Evidence  in- 
sufficient to  show  adverse  possession  where 
one  cotenant  of  wild  land  permitted  it  to  be 
pastured  without  the  other  cotenant's  con- 
.sent.  No  particular  thing  was  done,  how- 
ever, during  subsequent  years  and  the  land 
Avas  assessed  as  nonresident  and  vacant. 
The  claimant  paid  taxes  for  some  years  and 
bid  off  the  land  or  purchased  from  others  at 
tax  sales.  Rich  v.  Victoria  Copper  Min.  Co. 
[C.   C.  A.]    147   F.   380. 

90.  Smith  v.  Combs,  29  Ky.  L.  R.  731,  96 
S.  W.  1134.  Where  one  relies  on  actual  pos- 
session of  a  portion  of  a  tract  without  color 
of  title,  he  has  the  burden  to  identify  the 
portion  of  which  he  was  possessed.  White- 
head V.  Pitts  [Ga.]  56  S.  E.  1004. 

91.  One  claiming  by  adverse  possession 
has  the  burden  to  prove  actual  adverse  and 
continuous  possession.  Gaither  v.  Gage  & 
Co.  [Ark.]  100  S.  W.  80.  He  must  prove  that 
persons  against  whom  he  asserts  his  rights 
were  not  under  disability  during  the  pre- 
scriptive period.  Dees  Bros.  v..  Harrison 
[Tex.  Civ.  App.]  95  S.  W.  1093.  Where  one 
claimed  by  adverse  possession  the  entire 
title  to  land  which  he  previously  owned  in 
common  with  another  who  had  been  in 
rightful  possession,  the  burden  was  on  him 
to  prove  that  his  possession  was  accom- 
panied by  tortious  ami  disloyal  acts  so  as 
to  preclude  all  doubt  as  to  the  character  of 
his  holding  or  of  notice  thereof  to  his  co- 
tenant.  Rich  V.  Victoria  Copper  Min.  Co. 
[C.  C.  A.]    147  F.  380. 

92.  Henry  v.  Frohlichstein  [Ala.]  43  So. 
126;  Ball  v.  Loughridge,  30  Ky.  L.  R.  1123, 
100  S.  W.  275.  Where  there  was  some  evi- 
dence of  adverse  possession  for  the  statu- 
tory period,  it  was  not  error  to  refuse  to 
take  the  case  from  the  jury.  Gordon  v. 
Park  [Mo.]  100  S.  W.  621.  The  uncontra- 
dicted testimony  of  two  witnesses  as  to  the 
fact  of  adverse  possession  does  not  require  a 
tinding  of  adverse  possession.  Hunter  v. 
Wethington  [Mo.]  103  S.  W.  543.  Where 
when  one  predecessor  in  title  went  into  pos- 
session an  old  spring  was  located  on  adjoin- 
ing land  from  vviiich  water  was  taken  by 
him.  Some  time  later  he  dug  a  well  and 
when  the  land  was  conveyed  asserted  that 
the  grantee  gave  him  a  right  to  use  the 
well.  Held  a  question  of  fact  whether  such 
use  was  adverse.  Wrlls  v.  Parker  [N.  H.] 
66  A.  121.  Whore  one  adjacent  owner  as- 
serted   title    by    adverse    possession    and    the 


true  owner  alleged  that  such  possession  was 
under  an  agreement  to  surrender  when  the 
true  line  was  determined,  and  the  testimony 
was  conflicting  as  to  the  terms  of  the  agree- 
ment, the  question  was  for  the  jury,  as  the 
plaintiff  had  the  burden  to  prove  it.  Crosby 
v.  First  Presbyterian  Church  of  El  Paso 
[Tex.  Civ.  App.]  99  S.  W.  584.  Evidence  as 
to  the  good  faith  of  an  occupant's  claim 
held  for  the  jury.  Perkins  Land  &  Lumber 
Co.  V.  Irvin,  200  Mo.  485,  98  S.  W.  580.  The 
presumption  of  grant  arising  from  posses- 
sion is  one  for  the  jury.  Carlisle  v.  Gibbs 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  405,  98  S. 
W.  192.  Evidence  as  to  whether  there  was 
an  ouster  by  one  cotenant  so  as  to  give  title 
by  adverse  possession  held  for  the  jury. 
Hamby  v.  Folsam  [Ala.]  42  So.  548.  Whether 
one  had  acquired  title  held  a  question  for 
the  jury  where  his  ancestor  had  been  in  pos- 
session for  several  years,  and  thereafter  em- 
ployed persons  to  look  over  the  land  and 
paid  taxes  thereon.  McCreary  v.  Jackson 
Lumber  Co.  [Ala.]  41  So.  822.  Question  of 
adverse  possession  held  for  the  jury  where 
evidence  was  conflicting.  Theodore  Land  Co. 
V.  Lyon  [Ala.]  41  So.  682.  Question  as  to 
whether  one  held  adversely  held  for  the  jury 
where  a  plaintiff  in  a  soiit  to  recover  the 
land  testified  that  a  short  time  before  the 
action  was  brought  the  claimant  stated  that 
he  did  not  claim  the  land,  but  the  claimant 
testified  that  he  did  not  make  such  state- 
ment. Lawrence  v.  Alabama  State  Land  Co., 
144  Ala.   524,   41   So.   612. 

93.  Adverse  possession  for  twenty  years 
gives  title.  Nevin  v.  Disharoon  [Del.]  66  A. 
362.  The  law  presumes  title  from  such  fact. 
Id.  It  is  error  to  refuse  to  charge  in  an 
action  against  an  adverse  claimant  that, 
"If  the  plaintiff  has  not  derived  his  chain  of 
title  to  the  land  in  dispute  by  a  chain  of 
conveyances  from  the  government,  or  from 
a  grantor  proved  to  have  been  in  posses- 
sion of  the  land  in  dispute  when  he  exe- 
cuted the  conveyance  therefor,  your  verdict 
should  be  for  the  defendant."  Heller  v.  Haw- 
ley,  8  Ohio  C.  C.  (N.  S.)  265.  The  right  to 
maintain  the  projection  of  the  eaves  of  a 
building  over  the  land  of  another  becomes 
absolute  at  the  end  of  twenty-one  years 
equally  with  the  right  to  maintain  a  founda- 
tion or  superstructure.  McCleery  v.  Alton, 
8  Ohio  C.  C.   (N.  S.)   481. 

94.  Nevin  v.  Disharoon   [Del.]   66  A.  362. 
!>.■>.     Where    one    claimed    an    entire    tract, 

evidence  that  he  had  paid  taxes  on  but  40 
acres  was  admissible  on  an  issue  as  to  the 
extent  of  his  claim.  White  v.  Eavenson  [Tex. 
Civ.  App.]  101  S.  W.  1029.  Where  one  was 
seeking  to  prove  title  in  her  father  by  ad- 
verse possession,  deeds  from  her  brothers 
and  sisters  to  her  were  admissible  to  show 
that  whatever  possessory  title  had  been  held 
by  her  father  had  vested  in  her.  Henry  v. 
I'ri.hliclistein   [Ala.]    43  So.  126. 

SMS.  AVhere  one  in  possession  purchases  a 
portion    of    the    tract    before    the    bar    of    the 
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Instrvrtions.^'^—'Mu&t  not  be  on  the  weight  of  evidence »'  and  must  define  the 
elements  of  adverse  possession."^ 

§  13.  Nature  of  title  acquired.^— Adverse  possession  for  the  statutory  period 
operates  as  a  grant.-  The  title  acquired  by  the  adverse  occupant  in  an  indefeasible,^ 
legal  one  and  not  a  mere  equitable  right,"  and  is  not  divested  by  a  mere  recognition 
of  some  other  title  =  or  mere  loose  talk.«  An  act  done  after  the  statutory  period 
has  run  is  important  only  as  a  circumstance  tending  to  show  the  character  of  the 
possession  during  the  period.'^ 

Advice  of  Counsel,  see  latest  topical  index. 


statute  is  complete,  it  Is  a  circumstance 
tending-  to  show  recognition  to  title  in  the 
vendors  and  that  his  possession  was  not 
adverse.  Hughes  v.  "Wright  [Tex.  Civ.  App  ] 
16  Tex.  Ct.  Rep.  122,  97  S.  W.  525.  Where 
one  disclaimed  title  to  property  in  his  re- 
turn of  property  for  taxation,  such  dis- 
claimer operated  as  a  waiver  of  his  claim  by 
adverse  possession  as  against  the  city.  Bal- 
timore City  V.  Rowe  [Md.]  67  A.  93.  Where 
one  had  title  by  adverse  possession,  the 
fact  that  after  judgment  against  her  in  an 
action  for  broker's  services  with  reference 
to  the  property,  where  the  puchaser  re- 
fused to  complete  the  sale  because  of  a 
defect  in  her  title,  she  did  not  immediately 
bring  suit  to  quiet  title,  did  not  show  want. 
of  good  faith.  Laws  v.  Newkirk  [Colo.]  8S 
P.  861.  Where  a  county  claimed  land  as 
against  a  city,  different  orders  of  the  com- 
luis.stoner's  court  with  reference  to  such 
property  throu,gh  a  series  of  years  were  ad- 
missible to  show  exercise  of  authority  by 
the  county  over  such  property.  City  of  Vic- 
toria v.  Victoria  County  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  873,  94  S.  W.  368.  A  map  on 
which  the  property  in  question  was  desig- 
nated as  "Court  House  Square,"  whicla  had 
been  in  the  possession  of  the  county  for  17 
years,  was  admissible.  Id.  An  assessor's 
inventory  in  his  own  handwriting  is  admis- 
sible to  show  that  a  taxpayer  did  not  claim 
certain  land  under  a  statute  requiring  the 
taxpayer  to  subscribe  an  oath  attaclied  to 
the  inventory.  Webb  v.  Lyerla  [Tex.  Civ. 
App.]   16  Tex.   Ct.   Rep.  199,   94  S.  W.   1095. 

97.     See  7  C.  L.   56. 

9S.  Where  evidence  showed  that  one  had 
been  in  possession  for  the  statutory  period 
and  afterward  acknowledged  another  title 
by  offering  to  purchase  it,  an  instruction 
that  if  he  recognized  a  superior  title  before 
the  period  had  run  he  did  not  hold  adversely 
was  on  the  weight  of  evidence.  Shirey  v. 
Whitlow    [Ark.]    97   S.  W.   444. 

90.  An  instruction  that  possession  must 
have  been  "peaceable,  distinct,  notorious, 
continued,  and  hostile,"  and  an  appropria- 
tion "actual,  open,  peaceable,  under  a  claim 
of  right  inconsistent  with  the  rights  of  the 
true  owner,  and  must  disseise  tlie  owner," 
is  erroneous  under  a  statute  requiring  ac- 
tions for  the  recovery  of  land  in  the  peace- 
able and  adverse  possession  of  another  to 
be  brought  within  ten  years,  "peaceable  pos- 
session" being  defined  as  "continuous  and 
not  interrupted  by  adverse  suit,"  and  "ad- 
verse possession"  as  the  visible  appropria- 
tion   of    land    held    under    a   claim    inconsist- 


ent and  hostile  to  another's.  Logan  v.  Meade 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  158,  98  S. 
W.  210. 

1.  See   7  C.  L.   57. 

2.  Where  an  adverse  possession  has  con- 
tinued for  a  sufficient  length  of  time  so  that 
all  remedies  of  the  owner  are  barred,  such 
possession  divests  tlie  original  owner  of  his 
title  and  vests  it  in  the  occupant.  Nash  v. 
Northwest  Land  Co.  [N.  D.]  108  N.  W.  792. 
One  claiming  title  to  land  in  the  adverse 
possession  of  another  cannot  as  against 
such  occupant  make  a  dedication  of  such 
land.  Bruce  v.  Seaboard  Air  Line  Ry.  [Fla.] 
41  So.  883.  In  an  action  for  recovery  of 
possession  of  land  from  a  defendant  claim- 
ing title  by  adverse  possession,  it  is  error 
to  admit  evidence  whicli  forces  on  him  a 
claim  of  title  coming  from  the  common 
source  of  title.  Heller  v.  Hawley,  8  Ohio 
C.  C.  (N.  S.)  265.  Performance  of  the  requi- 
sites of  tlie  flve-year  statute  will  vest  the 
claimant  with  title.  Stubblefield  v.  Hanson 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  36,  94  S. 
W.   406. 

3.  A  purchaser  at  tax  sale  in  good  faith 
who  has  a  title  from  the  proper  officer,  valid 
in  form,  and  who  has  possessed  by  himself 
and  another  for  ten  years  has  acquired  an 
indefeasible  title.  Soniat  v.  Donovan  [La.] 
43  So.  462.  Where  one  had  acquired  title 
by  a.dverse  possession,  the  fact  that  his 
grantor  liad  maile  no  claim  to  certain  un- 
derlying minerals  was  immaterial.  Inter- 
state Coal  &  Iron  Co.  v.  Clintwood  Coal  & 
Timber  Co.,  105  Va.  574,  54  S.  E.  593. 

4.  Nash  V.  Northwest  Land  Co.  [N.  D.]  108 
N.  W.   792. 

5.  Where  one  has  acquired  title  by  ad- 
verse possession,  a  mere  recognition  of  some 
other  title  does  not  revest  the  title  ac- 
quired. Shirey  v.  Whitlow  [Ark.]  97  S.  W. 
444.  A  subsequent  act  recognizing  the  va- 
lidity of  another's  claim  does  not  operate  to 
reinvest  the  title  in  him.  Hudson  v.  Still- 
well  [Ark.]  98  S.  W.  356.  A  title  acquired 
by  adverse  possession  is  not  vitiated  by  sub- 
sequent acceptance  of  a  deed  thereto  from 
a  third  person.  Nor  does  such  acceptance 
estop  him  to  deny  tliat  the  title  was  in 
such  third  person.  Levi  v.  Mathews  [C.  C. 
A.]    145  F.   152. 

6.  Stumpe  v.  Kopp   [Mo.]   99  S.  W.  1073. 

7.  An  act  done  by  one  who  claims  under 
grant  or  inlieritance  from  one  who  acquired 
title  by  limitations  is  not  important  for  any 
purpose.  Hudson  v.  Stillwell  [Ark.]  98  S.  W. 
356. 
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AFFIDAVITS. 

^Yho  may  ial-e} — Affidavits  may  be  taken  before  any  official  authorized  by 
law  to  take  them.^  They  should  be  taken  by  persons  not  interested  in  the  outcome 
of  the  proceeding  in  which  they  are  to  be  used.^° 

Form  and  requisites}'^ — Judicial  notice  is  taken  of  the  seals  of  notaries.^-  It 
is  presumed  that  an  officer  who  takes  an.  affidavit  acted  within  the  scope  of  his 
authoritv/^  hence,  omission  of  the  venue  is  not  a  fatal  defect/*  nor  is  the  omission 
of  a  notarial  seal  in  the  absence  of  a  statute  requiring  the  Jurat  to  be  so  attested  /^ 
but  lunder  the  statutes  of  ISTebraska  an  affidavit  must  have  attached  the  certificate 
of  the  officer  before  whom  taken  that  the  oatli  Avas  administered  by  such  officer.^'' 
Failure  of  the  notaiy  to  certify  when  his  term  of  office  will  expire  does  not  render 
the  affidavit  ineifective.^^  In  Alabama  a  statute  permits  a  notary  of  another  state 
to  take  affidavits  therein  for  use  in  Alabama  authenticating  his  act  under  his  own 
seal  without  proof  of  his  authority.^^ 

Admissibility  of  affidavit  in  evidence  and  effect  thereof }° — Where  affidavits  are 
admissible  in  evidence,  those  taken  before  a  notary  of  another  state  are  generally 
admissible.-'' 

AFFIDAVITS    OF    MERITS    OF   CI>AI>I   OR  DEFENSE.=i 

The  occasion  and  necessity  of  affidavits  of  claim  and  defense  is  governed  by 
statute  or  rule  of  covirt.--  They  are  designed  to  clear  the  issues  and  prevent 
sham  and  frivolous  pleading  or  predicate  a  default  if  defense  be  not  made.-^  The 
light  in  Pennsylvania  to  take  judgment  for  the  amount  admittedly  due  and  to 
proceed  on  the  remainder  is  restricted  to  such  as  is  clearly  admitted.-*  An  amend- 
ment does  not  necessarily  require  a  new  affidavit.-''  The  plaintiff's  affidavit  which 
cuts  off  jury  trial  is  to  be  strictly  construed  while  defendant's  is  to  be  liberally  con- 


8.     See  7  C.  L.  5S. 

0.  Under  Code  1S96,  §  923.  g-iving  circuit 
court  clerks  power  to  take  affidavits,  a  dep- 
uty may  make  a  jurat  to  an  affidavit  in  his 
own  name.  Soutliern  R.  Co.  v.  Hundley 
FAla.]  44  So.  195.  It  is  presumed  tliat  a 
deputy  cleric  in  wliose  name  a  jurat  was 
made  was  a  de  jure  deputy.     Id. 

10,  It  is  not  commendable  practice  for  one 
of  the  solicitors  of  record  in  a  suit  in  chan- 
cery, especially  where  an  injunction  is 
sought,  to  have  the  affidavits  of  his  client 
or  of  other  parties  to  be  used  In  the  cause 
sworn  to  before  himself  as  an  official  em- 
powered to  administer  oaths.  Savage  v. 
Parker  [Fla.j  43  So.  507.  It  is  improper  for 
affiant's  solicitor  to  act  as  notary  in  taking 
an  affidavit.  McBride  v.  People,  127  111.  App. 
344. 

11.  See  7  C.  L.  58. 

12.  An  affidavit  of  appeal  taken  before  a 
notary  of  another  state  is  efficacious.  Brown 
Mfg.  Co.  V.  Gilpin,  120  Mo.  App.  130,  96  S.  W. 
669. 

13,  14,  tT>.     Meldrum  v.  U.  S.,  151  F.  177. 
1(1.     Sebesta     v.     Supreme     Ct.     of     Honor 

[Neb.]   109  N.  W.  166. 

17.  Brown  Mfg.  Co.  v.  Gilpin,  120  Mo.  App. 
130.  96   S.  W.   669. 

18.  Owensboro  Wagon  Co.  v.  Hall  [Ala.] 
43  So.  71. 

10.     See  7  C.  L.  58. 

20.  Under  Laws  1896,  p.  609,  amended  by 
Laws  1903,  p.  978,  and  Code  Civ.  Proc.  §  844, 
an  affidavit  taken  in  another  state  with  the 
certittcate    duly    annexed,    and    where    it    ap- 


pears that  the  notary  was  duly  commis- 
sioned and  qualified  to  take  acknowledg- 
ments to  be  recorded  in  that  state,  is  ad- 
missible In  evidence  in  a  New  York  court. 
Isman  v.  Wayburn,  104  N.  Y.  S.  491.  Under 
Code  1896,  §  1799,  providing  that  affidavits 
required  in  a  suit  may  be  taken  out.=:iie  the 
state  before  a  notary  who  shall  certif.s'  un- 
der his  hand  and  seal,  it  is  no  objection  to 
the  admission  of  a  verified  account  that  the 
notary  outside  the  state  cannot  administer 
an  oath  unless  authorized  to  do  so  by  the 
state  of  his  residence.  Owensboro  Wagon  Co. 
V.  Hall  [Ala.]  43  So.  71;  Connellsville  Gas 
Coal  Co.  V.  Baltimore  &  O.  R.  Co.  [Pa.]  6  5 
A.  669. 

2t.     See  7  C.  L.   59. 

22.  In  Cumberland  county  no  affidavit  of 
defense  is  required  by  rule  of  court  in  ap- 
peals from  justices  of  the  peace  in  tort  ac- 
tions. Livingston  v.  Kerbaugh,  30  Pa.  Su- 
per. Ct.   534. 

23.  See  7  C.  L.  59,  and  earlier  volumes. 
Under  a  rule  that  certain  facts  must  be  put 
in  issue  by  affidavit,  if  no  such  affidavit  is 
filed  the  fact  i.s  not  in  issue.  In  an  action 
against  a  partnership  where  no  affidavit  was 
filed  with  the  pleadings  denying  the  partner- 
ship, as  required  by  Rev.  St.  1899,  §  746,  the 
fact  of  partnership  was  not  in  issue.  Neph- 
ler  v.   Woodward,   200  Mo.    179,   98  S.   W.   488. 

24  United  Oil  Cloth  Co.  v.  Dash,  32  Pa. 
Super.  Ct.  155. 

2."$.  Cavanaugh  v.  Witte  Gas  &  Ga£7)line 
Engine  Co.,  123  III.  App.  571. 
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stnied.-"  The  plaintiff  cannot  turn  his  aflidavit  into  a  pleading,  and  by  anticipat- 
ing a  defense  force  defendant  to  a  specific  denial  thereof.-^  The  statement  of  claim 
must  embrace  all  the  facts  of  a  cause  of  action  and  not  mere  conclusions  thereof.-^ 
In  so  far  as  the  affidavit  of  defense  serves  also  as  a  demurrer,  its  defensive  allega- 
tions do  not  eke  out  the  affidavit  of  claim. -^  A  positively  verified  statement  of  facts 
within  personal  loiowledge  is  not  impaired  by  adding  an  averment  of  belief.-'"'  The 
statement  sliould  not  be  served  till  after  the  writ  or  at  the  same  time,  and  if  served 
before  it  may  be  bad  if  it  fails  to  identify  the  court  and  case,'^^  but  a  defendant  wlio 
should  have  taken  notice  and  defended  waives  his  right  to  open  default  entered  on 
such  service.'- 

An  affidavit  of  defense  may  be  filed  at  any  time  before  judgment  is  entered,^^ 
and  a  rule  of  court  authorizing  the  judge  to  extend  the  time  within  which  to  plead 
but  not  to  file  an  affidavit  of  defense  does  not  authorize  the  court  to  enter  judgment 
for  plaintiff  after  an  affidavit  has  been  filed.^*  Judgment  may  not  be  entered  for 
want  of  an  affidavit  of  defense  if  the  statement  of  claim  is  insufficient  to  sustain 
a  judgment. ^^  It  is  proper  to  deny  leave  to  file  an  affidavit  of  defense  which  con- 
tains no  defense. ^^  If  the  affidavit  be  made  by  a  stranger,  reason  for  his  so  doing 
mtist  be  shown.^^  An  affidavit  of  defense  setting  forth  the  nature  and  character  of 
the  defense  relied  on  is  sufficient.'^^  If  by  any  fair  construction  the  affidavit  of 
defense  is  within  the  scope  of  the  plea,  trial  must  proceed  in  ordinary  course.^^  It 
is  not  tested  as  strictly  as  a  special  plea  on  demurrer,'"'  but  it  is  to  be  taken  most 


26.  Dobbins  v.  Thomas,  26  App.  D.  C.  157; 
Potomac  Laundry  Co.  v.  Miller,  26  App.  D.  C. 
220. 

27.  Booth  V.  Arnold,   27  App.  D.  C.   287. 

28.  Averments  that  the  sum  claimed  is 
"justly  due  and  owing"  will  not  eke  out  a 
deflcient  statement  of  the  cause  of  action. 
Tourison  v.  Engard,  30  Pa.  Super.  Ct.  179. 
The  statement  consisting  of  a  copy  of  an 
account  must  be  capable  of  certain  under- 
standing as  to  what  was  furnished.  Leek  v. 
Livingston  Manor  Mfg.  Co.,  30  Pa.  Super. 
Ct.    377. 

29.  Question  whether  informal  demurrer 
to  plaintiff's  statement  of  claim,  contained 
in  affidavit  of  defense,  was  improperly  over- 
ruled is  to  be  determined  from  inspection 
of  statement  alone,  question  not  being 
whether  statement,  viewed  in  light  of  aver- 
ments of  affidavit  of  defense,  was  sufficient 
to  entitle  plaintiff  to  summary  judgment. 
McGiffin  v.  Swanson  Grocery  Co.,  29  Pa. 
Super.    Ct.    431. 

30.  Yearsley  v.  Glaser,  32  Pa.  Super.  Ct. 
141. 

31.  32.     Loeb  v.  Allen,  32  Pa.  Super.  Ct.  137. 

33.  Bordentown  Banking  Co.  v.  Restein, 
214  Pa.  30,  63  A.  451.  Judgment  may  not 
be  entered  for  plaintiff  for  want  of  an  affi- 
davit of  defense,  if  such  affidavit  has  been 
filed,  though  such  judgment  might  properly 
have  been  entered  previously.  Id.  Where 
an  affidavit  of  defense  is  filed  after  the  time 
for  doing  so  has  expired,  judgment  cannot 
be  rendered  for  want  of  it  if  no  motion  for 
judgment  was  made  before  it  was  filed, 
id.  Where  a  suggestion  that  the  statement 
i.s  insufficient  to  entitle  plaintiff  to  judg- 
ment is  overruled,  it  is  discretionary  with 
the  court  to  enter  judgment  for  plaintiff  or 
allow  an  affidavit  of  defense  to  be  filed. 
Id. 

34.  Bordentown  Banking  Co.  v.  Restein, 
214    Pa.    30,    63   A.    451. 


35.  Where  it  is  doubtful  whether  at  the 
date  judgment  was  entered  for  want  of  an 
affidavit  of  defense  the  required  notice  of 
filing  the  statement  of  claim  had  been  given, 
and  immediate  action  was  taken  to  have  the 
default  removed  and  the  statement  was  not 
sufficient  to  call  for  an  affidavit  of  defense, 
the  judgment  will  be  opened.  Trescott  v. 
Co-operative  Bldg.  Bk.,  215  Pa.   438,  64  A.  630. 

36.  Cavanaugh  v.  Witte  Gas  &  Gasoline 
Engine   Co.,   123   111.  App.    571. 

3-.  Phillips  v.  Allen,  32  Pa.  Super.  Ct. 
356. 

38.  Affidavit  of  defense  in  an  action  on  a 
note  setting  up  that  there  was  nothing  due 
thereon  held  sufficient.  Marquis  v.  McKay 
[Pa.]  65  A.  678.  Where  a  subcontractor  sued 
a  contractor  alleging  that  work  was  to  be 
paid  for  on  monthly  estimates  and  that  the 
work  had  been  accepted  by  the  city  for 
which  it  was  done,  an  affidavit  of  defense 
denying  such  facts  and  alleging  that  ■work 
was  not  to  be  paid  for  until  payment  was 
made  by  the  city  was  sufficient.  Vulcanite 
Pav.  Co.  V.  McNichol,  215  Pa.  100,  64  A.  325. 
An  affidavit  of  defense  in  an  action  on  a 
bond  given  to  protect  materialmen,  and  sub- 
contractors setting  forth  damage  because  of 
failure  to  deliver  material,  held  sufficient. 
Brown  v.  Goweley,  214  Pa.  154,  63  A.  607. 
Wliere  a  landowner  delivered  a  deed  in  es- 
crow and  the  person  holding  it  delivered 
the  deed  without  performance  of  the  condi- 
tions, an  affidavit  of  defense  denying  breach 
of  the  conditions  was  sufficient  to  prevent 
judgment.  Gochnauer  v.  Union  Trust  Co., 
214  Pa.  177,  63  A.  595.  Statement  of  non- 
delivery of  goods  held  sufficient  as  a  defense 
of  want  of  consideration  of  notes  sued  on. 
Kessler  v.  Connor,   32   Pa.   Super.   Ct.   145. 

39.  Sev(:nty-third  rule  does  not  apply. 
Bootli  V.  Arnold,  27  App.  D.  C.   287. 

40.  Yearsley  v.  Glaser,  32  Pa.  Super.  Ct. 
141.     If  a   defense  be  stated,   it   is   not   to   be 
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strong!}'  against  the  person  who  makes  it.*^  An  affidavit  in  the  form  of  the  Texas- 
statute  will  not  be  held  objectionable  as  being  in  the  alternative.'*-  A  defensive 
counterclaim  must  show  the  amount  recoverable  or  claimed.*^  A  defense  that  the 
c4aim  was  discharged  by  an  accord  and  satisfaction  pursuant  to  dispute  need  not 
specify  the  items  of  the  dispute.**  The  affidavit  of  defense  may  be  eked  out  l)y 
averments  of  the  claim.**  A  traverse  in  the  statement  of  defense  must  be  as  broad 
as  the  allegation  whereon  it  joins  issue.*" 

The  affidavit  of  defense  may  be  received  in  evidence  as  an  admission.*^ 

Affibmatio-ns,  see  latest  topical  index. 

AFFRAY.« 


AGKXCY. 


S  1. 

A. 


Tlie    Relation    BetTveen    the    Parties 


B. 


Competency  to  Act  as  Agent  or  to 
Employ   Agents    (59). 

Creation  and  Existence  of  the  Rela- 
tion (59).  Intermediaries  and  Dual 
Agencies  (60).  Acts  of  Subagent 
(61). 

C.  Implied     Agency     from     Relation     of 

Parties    (61). 

D.  Evidence  of  Agency  (61). 

E.  Estoppel   to   Assert   or  Deny  Agency 

(63). 

F.  Termination    of    Relation    (63).      No- 

tice of  Revocation   (64.) 
2.      Rifshts    and     T^inhilUies    of    Principal 
HH  to  Third  Person.^    (<!4). 

A.  Actual  or  Implied  Authority  to  Bind 
Principal  (64). 
Apparent  Authority  and  Unautlior- 
ized  or  "Wrongful  Acts  of  Agent 
(65).  Unauthorized  and  Tortious 
Acts  (68). 


B. 


C.  Particular    Kinds    of    Agencies    (69). 

D.  Ratification    by    Principal    (71). 

E.  Undisclosed  Agency  (73). 

F.  Notice   througla  Agency.    (74). 

G.  Mode   of   Executing  Authority    (75). 
H.     Remedies,    Pleading,    Procedure,    and 

Proof    (75).      Evidence    of   Authority 
(76). 
§  3.      Rights    and    Liiabilities    of    Agent    a.oi 
to  Tliird  Persons    (77).      Undisclosed  Agency- 
(78). 

§  4.     Mutual    Rights,    Duties,    and    liiahil- 
ties   (78). 

A.  In  General;  Contract  of  Agency;  Dili- 

gence and  Good  Faith  (78). 

B.  Accounting,    Settlement,    and    Reim- 

bursement   (79). 

C.  Compensation    of    Agent    (80).      Sub- 

asents    (81). 

D.  Remedies,    Pleading,    Procedure,    and 

Proof   (81). 


Scope. — Agency  resulting  by  operation  of  law  from  certain  relations,  as  in  the 
ease  of  partnership,*®  or  marriage,"'"  and  other  particular  kinds  of  agencies,^^  are 
elseA\-here  treated  as  well  as  analogous  matter  properly  pertinent  to  the  relation  of 
iiiaster  and  servant. '- 

§  1.  The  relation  between  the  parties.  In  general.^^ — The  relation  betv:een 
principal  and  agent  is  a  fiduciary  one  representative  in  function,^*  representation 
being  the  test  to  distinguish  agency  from  option  to  buy  or  other  contracts  entitling 


overcome  by  hypercritical  construction. 
Failure  to  deny  immaterial  matter  not  an 
admission.  Ferris  v.  Lutes,  30  Pa.  Super. 
Ct.    72. 

41.  Camden  Nat.  Bk.  v.  Fries-Breslin  Co., 
214  Pa.   395,   63   A.   1022. 

42.  An  affidavit  that  an  account  sued  on 
"!.•?  not  just  or  true  in  whole  or  in  part" 
held  not  objectionable  as  being  in  the  alter- 
native under  a  statute  prescribing  that  form. 
Milam  v.  Harrell  Lumber  Co.  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  429,  97  S.  W.  825. 

43.  Snyder  v.  Lingo,  30  Pa.  Super.  Ct.   651. 

44.  Yearsley  v.  Glaser,  32  Pa.  Super.  Ct. 
141. 

4r,. 

App. 
40. 


Potomac    Laundrv 
D.   C.    230. 
Denial    of    agency 
Williams, 


Co.     V.    Miller,     26 


Martin    Co.    v. 
298. 

47.     Farmers 


held    too    narroAV. 
30    Pa.    Super.    Ct. 


&    Merchants'    Nat.    Ek.    v. 


Elizabethtown  Nat.  Bk.,  30  Pa.  Super.  Ct. 
271. 

48.  No  cases  have  been  found  for  this 
subject  since  tlie  last  article.  See  5  C.  L. 
64. 

49.  See  Partnership,    S   C.   L.    1261. 

50.  See    Husband    and    Wife,    8    C.    L.    122. 
•M.     See  Attorneys  and  Counselors,   7   C.  L. 

319;  Brokers,  7  C.  L.  465;  Corporations,  7  C. 
L.  862;  Factors,  7  C.  L,  1642;  Insurance,  8 
C.  L.  377.  On  the  general  law  of  agency  as 
well  as  the  specific  kinds  of  agency,  see 
Clark  *  Skjles  Asrcne.v. 

.•»2.     See    Master    and    Servant,    8    C.    L.    840. 

53.      See    7    C.    L.    02. 

.'54.  Hahl  V.  Kellogg  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  30,  94  S.  W.  389;  Allsopp  v. 
Joshua  Hendy  Mach.  Works  [Cal.  App.]  90 
P.  39;  Lee  v.  Patillo.  105  Va.  10,  52  S.  E.  696; 
Tpvlor  V.  Vail  fVt  ]  66  A.  820;  Pomeroy  v. 
Wimer    [Ind.]    78   N.    E.    2.33. 
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one  to  deal  for  his  own  interest  with  another's  property.^^  Agency  is  not  enlarged 
into  partnership  isnless  all  the  elements  of  the  latter  are  present.^^  An  engagement 
to  do  a  purely  ministerial "  or  mechanical  ^*  service  is  not  agency,  nor  is  the  opera- 
tion o"^  plant  under  lease,^^  and  the  actual  relation  of  the  parties  must  be  judged 
from  >  fair  eon.^truetion  of  the  contract  and  not  from  the  name  tliey  give  their 
I'elation.*^'' 

(§1)  ^-  Competency  to  act  as  agent  or  to  employ  agents  ^^  depends  prim- 
,  arily  on  contractual  capacity^-  or  on  corporate  power/^  and,  secondarily,  on  compli- 
ance with  licensing  and  other  regulations  concerning  particular  agencies,®*  but  one 
may  be  estopped  to  deny  such  capacity.*^^ 

(§1)  B.  Creation  and  existence  of  the  relaiion.^^ — No  particular  form  of 
words  is  necessary  to  convey  the  authority  or  define  the  agent's  powers  respecting 
ordinary  chattel  property,"'  but  writing  is  sometimes  required  by  statute  as  in  the 
case  of  authority  to  make  a  contract  for  the  sale  of  lands.*^^     There  are  a  few  other 


55.  Illufiitratioiis:  Contract  that  brokers 
should  be  compensated  by  what  they  got 
over  a  sum  fixed  was  agency  and  not  option. 
Tate  V.  Aitken  [Cal.  App.]  90  P.  836.  A  letter 
to  a  person  from  the  defendant  that  he 
might  sell  defendant's  land  if  able  to  do  so 
■within  a  certain  time,  the  "letter  to  be  an 
option,"  created  an  agency  to  sell  and  not 
an  option  to  buy,  especially  as  the  alleged 
agent  assumed  to  act  throughout  as  agent. 
\\anders  v.   Hill,   141   N.   C.   694,    54   S.   E.   440. 

56.  A  contract  made  by  a  traveling  buyer 
^vith  a  mill  corporation  providing  that  the 
buyer  should  receive  for  his  services  two- 
fifths  of  the  net  profits  of  the  business  with 
a  monthly  salary  payable  out  of  his  share 
of  the  profits  is  a  contract  of  agency  and  not 
of  partnership.  Van  Duzer  v.  Zimmerman 
Lumber  Co.    [Miss.]    43  So.   177. 

57.  Where  plaintiff  employed  defendant  to 
.sell  land  and  the  agent  fraudulently  made 
an  offer  himself  and  the  plaintiff  requested  a 
third  party  to  see  if  a  better  price  could 
not  be  obtained  and  subsequently  told  the 
third  party  to  close  the  original  oiTer,  such 
third  party  acting  purely  in  ministerial  ca- 
pacity, was  not  an  agent  of  the  plaintiff  so 
that  the  plaintiff  was  bound  by  his  knowl- 
pd?-e  of  the  defendant's  fraud.  Storms  v. 
Mundy   [Tex.  Civ.  App.]   101  S.  W.  258. 

.'S.  Where  a  publishing  house  was  em- 
ployed to  manufacture  certain  books  and 
certain  plates  for  the  state  in  getting  out 
the  court  reports  for  which  the  state  paid  a 
certain  price  upon  delivery,  this  was  a  spe- 
cial emplovment  and  not  an  agency.  State 
V.    State    Journal    Co.    [Xeb.]    110    N.    W.    763. 

.'59.  A  contract  whereby  one  street  rail- 
road agreed  to  lease  another  held  not  to 
establish  an  agency  whereby  the  former 
company  operates  as  agent  for  the  latter. 
Moorshead  v.  United  Rys.  Co.  [Mo.]  100  S. 
W.   611,   afg.   119   Mo.   App.   541,   96    S.  W.    261. 

60.  Instrument  considered  and  held  to  be 
a  conditional  sale  and  not  creating  an  agency 
for  the  sale  of  goods.  Bradley,  Alderson  & 
Co.   V.   McAfee,    149   F.    254. 

The  mere  designation  o(  a  person  as  agent 
does  not  change  the  nature  of  his  contract. 
Defendant  agreed  to  sell  all  its  product  to 
plaintiff  who  was  designated  its  sole  agent 
within  a  certain  territory,  but  the  contract 
was  held  one  of  sale  not  agency.  Heywood 
Bros.  &  Wakefield  Co.  v.  Doernbecher  Mfg. 
Co.    [Or.]    86    P.    357. 

61.  See    7    C.    L.    62.  


62.  See  Contracts,  7  C.  L.  761;  Infants, 
8  C.  L.  267;  Insane  Persons,  8  C.  L.  319; 
Incompetencj%  8  C.  L.  169.  "Insane  cannot 
appoint."  Amos  v.  American  Trust  &  Sav. 
Bk..  125  111.  App.  91. 

63.  See  Corporations,  7  C.  L..  862. 

64.  See  Licenses,  8  C.  L.  734.  See  Insur- 
ance (duty  of  filing  appointment),  8  C.  L. 
377;  Brokers  (necessitv  of  written  authority 
to  sell  land),  7  C.  L.   465. 

e.'.  Agent  for  infant.  Jackson  v.  Gal- 
lagher [Ga.]  57  S.  E.  750.  Insurance  agent 
whose  appointment  was  not  filed.  Penn. 
Mut.  Life  Ins.  Co.  v.  Ornauer  [Colo.]  90  P. 
S46.  Authority  to  sell  mules  and  apply  the 
proceeds  to  the  payment  of  debts  need  not 
be  in  writing.  Hirsh  fc.  Co.  v.  Beverly,  125 
Ga.  657,  54  S.  E.  678.  Even  where  a  statute, 
such  as  the  statute  of  frauds,  requires  an 
instrument  to  be  in  writing  in  order  to  bind 
the  party,  he  may,  without  writing,  author- 
ize an  agent  to  sign  in  his  behalf,  unless 
the  statute  positively  requires  such  author- 
it.v  to  be  in  writing  also.  Brandon  v.  Prit- 
chett,  126  Ga.  286,  55  S.  E.  241. 

66.  See   7    C.   L.    62. 

67.  Lindsley  v.  McGrath  [Mont.]  87  P.  961, 
citing   5   C.  L.    65. 

68.  California  subd.  6,  §  1624,  Civ.  Code. 
Authority  to  sell  real  estate.  Davis  v. 
Trachsler  [Cal.  App.]  86  P.  610.  A  husband 
not  having  w^ritten  authority  from  his  wife 
in  reference  to  the  sale  of  land  cannot  ap- 
point an  agent  to  sell  by  a  written  instru- 
ment. Kirknatrick  v.  Pease  [Mo.]  101  S. 
W.  651.  Under  Rev.  St.  1899,  §  3418,  where 
the  employment  of  an  agent  was  not  evi- 
denced by  a  v/riting  signed  by  the  land- 
ow^ner,  a  written  contract  of  sale  made  by 
the  broker  with  a  purchaser  was  unenforce- 
able against  the  landowner.  Young  v.  Ruh- 
wedel,  119  Mo.  App.  231,  96  S.  W.  228.  Where 
a  real  estate  broker  procures  a  purchaser 
according  to  the  terms  of  a  verbal  ageement. 
he  is  entitled  to  his  commission  althougli 
the  agreement  for  purchase  could  not  be 
enforced  by  the  owner.  Id.  Where  the 
statute  requires  an  agent's  authority  to  sell 
land  to  be  in  writing,  yet  if  the  principal 
admits  in  open  court  that  the  agent  was 
his  agent  and  had  authority,  there  is  no 
necessity  for  proving  that  the  agent  had 
written  authority.  Chouteau  Land  &  Lum- 
ber Co.  V.  Chrisraan  [Mo.]  102  S.  W.  973. 
See  Whitworth  v.  Pool.  29  Ky.  L.  R.  1104. 
96  S.  'W.  880,  where  a  parole  authorization 
was  held  sufficient. 
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instances  in  which  statutes  require  an  agent's  authority  to  be  in  writing,^*  and  in 
some  cases,  by  statute,  the  power  must  be  recorded/"  but  a  conveyance  by  an  attor- 
ney in  fact  made  in  pursuance  of  an  unrecorded  power  is  good  between  the  grantor 
and  grantee  and  those  claiming  under  the  grantee.'^^  A  contract  under  seal  cannot 
ordinarily  be  made  by  an  agent  in  the  exercise  of  an  authority  resting  upon  simple 
contract.'-  Upon  the  taking  over  of  the  principal's  business  by  a  corporation  and 
the  subsequent  practice  of  dealing  with  the  corporation,  a  new  relation  is  formed."'" 

If  an  agency  is  created  by  a  written  instrument,  the  construction  thereof  and 
the  determmation  of  the  nature  and  extent  of  the  agent's  powers  are  for  the  court,'^* 
luid  so  also  is  an  oral  contract  when  the  facts  are  not  in  dispute  and  the  inferences 
f j'om  them  are  not  in  doubt,"^  but  where  the  fact  of  agency  rests  in  parol  and  is  a 
matter  of  dispute,  it  is  a  question  for  the  jury.'*' 

Intermediaries  and  dual  agencies.'''' — One  person  may  act  for  two  principals 
if  they  consent  thereto,'^  but  where  an  agent  acts  in  a  dual  capacity  for  both  par- 
ties to  a  contract  without  their  consent,  the  contract  is  voidable  by  either  party  upon 
discover}^  '^  and  it  is  not  necessary  to  show  injury,^"  but  one  acting  for  two  separate 
])rincipals  may  transact  business  "vvith  a  third  party  without  a  disclosure  of  his  dual 
iigency  to  such  third  party .'^^  An  intermediary  may  be  agent  for  one  principal  in 
some  dealinsrs  and  for  the  other  in  other  dealings  in  the  same  transactions.^- 


69.  By  statute  in  New  Jersey  leases  made 
by  an  agent  for  terms  exceeding  three  years 
must  be  in  writing  signed  by  the  agent 
whose  authority  also  must  be  in  writing, 
and  where  an  agent  signs  a  lease  w^ithout 
the  written  autliority  required  by  statute, 
such  a  lease  has  the  effect  of  a  mere  lease 
at  will.  Gen.  St.,  p.  1G02.  Clement  v.  Young- 
MeShea  Amusement  Co.  [N.  J.  Err.  &  App.] 
67  A.  82.  By  statute  in  Missouri  it  is  a 
misdemeanor  for  any  person  in  cities  of  a 
certain  size  to  offer  for  sale  any  property 
without  a  written  authority.  Staehlin  v. 
Hoffmeister,  121  Mo.  App.  24,  97  S.  W.  970. 
By  statute  in  New  York  an  agent's  authority 
to  make  a  written  lease  of  real  estate  for 
more  than  a  year  fnust  be  in  writing.  Laws 
1890,  p.  592,  c.  .547,  §  207.  Larkin  v.  Radosta, 
104  N.  Y.  S.  165. 

70.  By  statute  in  Kentucky  (1903,  §  499), 
a  power  of  attorney  to  sell  real  estate  must 
be  recorded  in  order  that  a  conveyance  may 
be  good  as  against  creditors  and  purchasers. 
Godsey  v.  Standifer  [Ky.]  101  S.  W.  921. 
In  South  Carolina  an  agreement  to  receive 
and  sell  goods  as  the  agent  of  another,  title 
to  remain  in  the  principal  until  paid  for, 
must  be  recorded  to  be  valid  against  pur- 
chasers Plaintiff  shipped  meat  to  an  agent 
to  be  sold,  title  to  remain  in  plaintiff  until 
sold.  Armour  &  Co.  v.  Ross  [S.  C]  55  S.  E. 
315. 

71. 
921. 

72. 

7.1. 
Stone 


Godsey   v.    Standifer    [Ky.]    101    S.    W. 


Horner    v.    Beasley     [Md.]    65    A.    820. 
Substitution  of  principals  was  effected. 
V.    Fox    Mach.    Co.,    145    Mich.    689,    13 
Det.   Leg.   N.    831,    109  N.   W.   659. 

74.  Groscup  v.  Downey  [Md.]  65  A.  930; 
State  V.  Fellows,  98  Minn.  179,  107  N.  W.  542, 
108  N.  W.   825. 

75.  Agent  to  make  Investment  not  an 
•Tgent  to  receive  Interest  and  principal..  Bel- 
cher v.  Manchester  Bldg.  &  Loan  Ass'n  [N. 
J.  Err.  &  App.]  67  A.  85;  Ryle  v.  Manchester 
Bldg.  &  Loan  Ass'n  [N.  J.]  67  A.  87;  Hoskins 
v.  O'Brien    [Wis.]    112  N.  W.   466. 


76.  Robinson  &  Co.  v.  Green  [Ala.]  43  So. 
797;  Bloch  v.  De  Lucia  [Conn.]  66  A.  769; 
Groscup  V.  Downey  [Md.]  65  A.  930;  Norden 
V.  Duke,  104  N.  Y.  S.  854;  Heinzerling  v. 
Agen  [Wash.]  90  P.  262.  Where  after  a 
real  estate  broker  has  failed  to  make  a  sale 
the  owner  requests  the  broker  to  let  him 
know  if  he  finds  any  one  willing  to  take 
tlae  land  but  giving  him  no  authority  to  dis- 
pose of  it,  and  the  broker  later  makes  an 
exchange  to  himself  with  the  owner  who 
examines  the  land  exchanged  for  himself,  is 
informed  of  all  the  facts  connected  there- 
with, and  announces  himself  as  satisfied 
with  the  bargain,  the  true  character  of  the 
broker's  relation  was  a  question  for  the  jury. 
Pomeroy  v.  Wimer  [Ind.]   78  N.  E.  233 

77.  See    7    C.    L.    63. 

78.  An  attorney  acting  openly  for  both 
parties.  Taylor  v.  Vail  [Vt.]  66  A.  820. 
Where  real  estate  brokers  named  in  a  con- 
tract of  sale  as  purchasers  inform  the  owner 
of  land  that  they  are  selling  through  other 
brokers  to  an  unknown  purchaser  and  no 
objection  is  made,  there  is  no  fraud  by  the 
agents  which  will  avoid  the  sale.  Wood- 
ward v.  Davidson,  150  F.  840.  Evidence  held 
not  to  show  consent  of  both  parties  to  double 
agency  in  land  brokerage.  Marshall  v.  Reed, 
32   Pa.   Super.   Ct.   60. 

79.  Agent  to  obtain  options  upon  lands 
took  commissions  for  the  sale  of  same  from 
lioth  owners.  Truslow  v.  Parkersburg 
Bridge  &  Terminal  R.  Co.  [W.  Va.]  57  S.  E. 
51. 

80.  Truslow  V.  Parkersburg  Bridge  & 
Terminal   R.  Co.    [W.   Va.]    57   S.   E.    51. 

SI.  Insurance  agent  representing  two 
companies  may  cancel  the  policy  of  one  and 
issue  a  policy  of  the  other  to  the  insured 
upon  which  such  other  company  is  liable. 
Aetna  Ins.  Co.  v.  Stambaugh-Thompson  Co. 
[Ohio]    81   N.   E.    173. 

82.  Where  a  party  was  the  agent  of  a 
purchaser  of  land  for  the  purpose  of  corres- 
ponding with  the  owner,  he  is  not  the  agent 
to  receive  the  deed   if   it   is  intrusted   to   him 
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Acts  of  a  suhagent  are  not  binding  on  the  principal  unless  the  po^er  of  delega- 
tion was  granted  the  agent."  The  authority  to  employ  subagents  may  be  implied 
from  the  nature  of  the  duties  and  powers  committed  to  the  general  agent.^* 

(§1)  C.  Implied  agency  from  relation  of  parties.^^ — For  certain  purposes 
incidental  to  the  relation  one  person  may  be  the  implied  agent  for  another  to  whom 
he  sustains  a  particular  relation.^^  Where  a  husband  signs  a  lease  for  premises 
he  is  not  the  implied  agent  of  his  wife  in  so  doing  or  of  any  other  member  of  the 
family.^' 

(§1)  D.  Evidence  of  agency .^^ — Except  as  statutes  provide  for  a  writing, 
agency  may  be  shown  by  parol,^^  and  the  fact  that  one  is  the  agent  of  a  corporation 
may  be  so  sho^vTi  as  in  the  case  of  private  persons.^"  The  want  of  the  necessary 
writing  does  not  exclude  parol  proof  of  agency  in  a  connection  where  the  contract 
is  not  relied  on.®^  The  relation  must  be  proved  by  facts  and  not  by  conclusions.^- 
Agency  may  be  established  by  inference  from  the  circumstances  and  facts  of  his 
dealings  for  the  principal,^^  and  if  it  is  proved  that  the  alleged  principal  knew  or 
ought  to  have  known  that  an  agent  assumed  authority  and  made  no  objection,  to- 
gether with  proof  of  the  acts  of  the  agent  it  may  be  sufficient.**  Facts  consistent  with 
the  existence  of  agency  alone  or  facts  inconsistent  therewith  may  be  adduced  to  show 
Kgency  or  disprove  it.^^     Thus,  where  there  is  prima  facie  evidence  of  agency,  the 


to  be  delivered  to  the  purchaser  upon  pay- 
ment of  the  purchase  price,  but  becomes 
the  agent  of  the  owner  for  that  purpose. 
Sennett  v.  MelviUe  [Neb.]  107  N.  TV.  991. 
The  plaintiff  authorized  P  to  invest  her 
money  and  the  defendants  had  arranged 
with  P  to  raise  money  to  pay  off  certain 
bonds.  Plaintiff  delivered  to  P  the  full 
amount  necessary  to  pay  off  the  bonds  re- 
ceiving the  defendants'  note  therefor.  The 
defendants  then  refused  to  receive  the  full 
amount  at  that  time  and  the  balance  was 
retained  by  P.  Subsequently  the  money  was 
lost  by  a  bank  failure.  Held  that  P  was 
solely  the  agent  of  the  defendants  after  the 
money  was  paid  to  him,  hence  the  loss  must 
fall  upon  them.  Bemiss  v.  Robertson,  30 
Ky.  L.  R.  521,  99  S.  W.  291. 

83.  Chouteau  Land  &  Lumber  Co.  v.  Chris- 
man  [Mo.]  102  S.  V\^.  973.  An  agent  has  not 
as  a  matter  of  law  authority  to  delegate  his 
authority  to  another.  Agent  to  sell  real 
estate.      Groscup  v.  Downey    [Md.]    65  A.   930. 

84.  The  superior  officer  of  a  railroad  hav- 
ing charge  of  mail  transportation  may  direct 
a  station  agent  to  make  contracts  for  the 
handling  of  mall  at  his  station.  Blowers  v. 
Southern  R.  Co.,  74  S.  C.  221,  54  S.  E.  368. 
Where  a  landowner  employed  the  general 
manager  of  a  large  railroad  to  sell  lots,  and 
lie  being  some  distance  from  the  premises 
engaged  the  station  agent  to  point  out  and 
describe  lots  to  prospective  purchasers,  the 
subagent  is  the  agent  of  the  landowner. 
Wright  V.  Isaacks  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  991,  95  S.  'W .  55;  Groscup  v.  Downey 
[Md,]  65  A.  930.  Where  an  agent  for  a  con- 
sideration agrees  to  collect  a  bill  of  ex- 
change and  employs  another  agent  for  that 
purpose,  the  act  of  the  subagent  is  the  act 
of  the  original  agent  and  not  of  the  prin- 
cipal. Bank  accepted  a  draft  for  collection 
and  sent  it  to  another  for  collection  with 
authority  to  collect  and  place  the  proceeds 
to  its  credit.  The  second  bank  was  agent 
of  the  first,  and  for  loss  was  liable  to  such 
first  bank  and  not  to  the  principal  (Landa 
V.   Traders'    Bk.,   118   Mo.   App.    356.   94   S.   W. 


770),  but  where  he  simply  accepts  one  for 
collection  without  any  agreement  for  con- 
sideration and  employs  another  agent  for 
the  purpose,  the  subagent  is  the  agent  of 
the  principal  and  not  of  the  original  agent 
(Id.). 

85.     See  7  C.  L.  63. 

S6.  See  Husband  and  Wife,  8  C.  L.  122; 
Parent  and  Child,  8  C.  L.  1225,  and  like  titles. 
See,    also,    .speeinl    article    3    C.    L.    101. 

87.  Husband  could  not  be  a  witness  for 
his  wife  who  was  injured  owing  to  defective 
premises  on  the  ground  that  he  was  her 
agent.  Bianchi  v.  Del  Valle,  117  La.  587,  42 
So.    148. 

88.  See  7   C.  L.   63. 

89.  A  person  employed  around  a  depot 
may  testify  that  work  was  done  under  the 
supervision  of  "  'I,'  agent  of  the  Southern 
Railway."  Blowers  v.  Southern  R.  Co.,  74 
S.    C.    221,    54   S.   E.    368. 

90.  Agent  for  railroad  company.  Blowers 
V.   Southern  R.  Co.   74  S.   C.   221,   54   S.  E.   368. 

91.  In  an  action  against  an  agent  for  the 
purchase  of  real  estate,  for  misconduct  the 
relation  of  principal  and  agent  may  be  es- 
tablished by  parol  despite  the  statute  of 
frauds.  Mucke  v.  Solomon  [Conn.]  64  A. 
738. 

92.  The  statement  "he  was  at  that  time 
the  recognized  agent  of  James  and  Abbot 
for  the  purchase  and  sale  of  goods  for  their 
account"  Is  an  opinion  and  conclusion  of  the 
witness  and  Inadmissible.  Rice  v.  James 
[Mass.]    79  N.   E.   807. 

93.  Tenants  In  common.  Waiver  by  one 
of  written  contract.  Hilton  v.  Hanson,  101 
Me.  21,  62  A.  797.  One  who  requests  a  loan 
from  a  loaning  agent  who  in  turn  obtains  the 
same  from  a  third  party  is  justified  in  deal- 
ing with  the  loaning  agent  as  the  agent  of 
the  third  party.  Murphy  v.  Becker  [Minn.] 
112    N.    W.    264. 

94.  International  Harvester  Co.  v.  Camp- 
bell [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  653, 
96   S.   W.   93. 

95.  Whatever  evidence  tends  to  prove  the 
agency    Is    admissible.     Robinson     &    Co.    v. 
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loiters  and  conversations  of  such  agent  are  admissible  to  prove  agency."®  Evidence 
tliat  one  acted  as  adjuster  for  an  insurance  company  at  a  certain  time  is  not  com- 
petent to  show  agency  at  a  prior  time,^'  but  a  contract  signed  by  an  agent  is  admis- 
sible as  evidence  of  his  agency  at  a  prior  time  if  at  both  times  he  was  acting  mider 
the  same  general  authority.^*  As  tending  to  show  agency  one  may  prove  his  inti- 
macy with  alleged  principal.®® 

"The  fact  of  the  agency  cannot  be  established  by  the  agent's  own  statements  and 
admissions  ^  apart  from  the  principal's  knowledge^  except  as  such  are  res  gestae,^' 


Green  [Ala.]  43  So.  797.  Agreement  between 
well  driller  and  defendant  that  driller  fur- 
nish his  own  tools  is  competent  evidence 
in  an  action  by  the  owner  of  the  tools 
against  the  defendant  for  their  use.  Jones 
V.  Waterman  [Cal.  App.]  87  P.  469.  Con- 
versations between  alleged  principal  and 
agent  just  prior  to  a  transaction  with  the 
defendant  are  admissible  to  show  relation 
of  parties.  Badg-er  v.  Cook,  101  N.  Y.  S. 
1067. 

Evidence  lield  siifliclent.  Clamp  v.  Cutler 
[Colo]  88  P.  854;  Norden  v.  Duke.  104  N.  Y. 
S.  S.54.  That  a  person  calling-  himself  man- 
ager was  an  agent  of  the  defendant.  Penn- 
svlvania  Iron  ^\"orks  Co.  v.  Voght  Mach.  Co., 
29  Ky.  L.  R.  861,  96  S.  W.  551.  Where  a  per- 
son purchased  stocks  for  $1,500  and  re- 
ceived $2,900  for  them  from  another,  the 
evidence  was  sufficient  to  show  that  the 
first  party  was  agent  for  the  second  and 
that  the  transaction  was  not  a  resale.  Ke- 
vane  v.  Miller  [Cal.  App.]  SS  P.  643.  De- 
livery of  a  check  in  pa>  intnt  for  goods. 
Badger   v.   Cook,    101    N.   Y.    S.    1067. 

Acts  of  adoption  or  ratification.  Husband 
sold  produce  received  as  rent  of  premises 
demanded  bv  the  owner,  his  wife.  Marks  v. 
Herren,  47  Or.  603,  83  P.  385.  One  author- 
ized to  buy  ties  for  a  company  for  which 
it  supplied  the  money  according  to  his  di- 
rections without  limitation  as  to  the  number 
he  should  buy  is  acting  as  agent  for  such 
company.  Hall  v.  Ayer  &  Lord  Tie  Co.  [Ky.] 
102  S.  W.  867.  Where  a  woman  has  signed 
her  husband's  name  to  an  agreement  to 
convey  land  owned  by  him,  his  subsequent  |  597. 
offer  of  a  deed  though  defective  is  a  recog-  97.  Carp 
nition  of  her  authority.  Whitworth  v.  Pool,  W.  78 
29  Ky.  Li.  Pv.  1104,  96  S.  W.  880.  Where  a 
person  soliciting  orders  for  the  defendant 
was  arrested  on  suspicion  that  he  was  ob- 
taining money  under  false  pretences  and  the 
defendant  telegraphed  that  it  would  fill  all 
orders  taken  by  him  and  later  described  his 
arrest  as  "unwarranted,"  there  is  ample  evi- 
dence of  agency.  Howard  v.  Omaha  Whole- 
sale Groc.   Co.    [Neb.]    108  N.  W.   158. 

Acts  assumptive  of  agency.  Grout  v. 
Moulton  [Vt.]  64  A.  453.  Where  for  a  long 
period  of  time  a  person  has  collected  in- 
terest on  mortgages  and  also  the  principal 
sums  and  turned  them  over  to  the  mort- 
gagee, he  has  a  general  authority  in  fact 
so  that  payment  to  him  extinguishes  the 
debt.  Bautz  v.  Adams  fWi.s.]  Ill  N.  W.  69. 
To  prove  express  contraet  of  agency  to 
procure  a  purchaser  for  real  estate.  Young 
v.  Ruhevedol,  119  Mo.  App.  231.  96  S.  W.  228. 
Agency  held  to  be  created  by  letters  between 
the  parties  and  not  by  subsequent  oral  con- 
versations. Sidway  v.  American  Mortg.  Co., 
222   111.    270,   78   N.   K.    561. 

Evidence  held  Insnfflclent.  Brokers  so- 
liciting orders  to  be  executed  by  another 
firm  in  another  city.     In  re  Baxter  &  Co.   [C. 


C.  A.]  152  F.  141.  Correspondence  held  to 
create  no  agency  to  sell  land.  Watkins  Land 
Mortgage  Co.  v.  Campbell  [Tex]  101  S.  W. 
1078.  Evidence  held  to  show  no  agency  of 
person  whose  signature  appeared  on  con- 
tract. Bender-Martin  Co.  v.  Appollo  Co., 
101  N.  Y.  S.  75.  Evidence  held  insufficient 
to  show  that  one  who  wrongfully  collected 
money  was  acting  as  agent  of  another. 
Miller  v.  Harris,  102  N.  Y.  S.  604.  The  fact 
tliat  one  who  was  formerly  general  mana- 
ger for  the  plaintiff  but  who  had  resigned 
was  found  in  the  general  manager's  office 
without  evidence  of  any  acts  done  by  him 
does  not  sliow  agency.  Tyler  Ice  Co.  v. 
Coupland  [Tex.  Civ.  App.]  99  S.  W.  133.  No 
evidence  of  agency  where  the  alleged  prin- 
cipal's brother  hires  and  pays  a  man  for  his 
own  benefit  and  the  alleged  principal  has 
never  held  him  out  as  authorized  to  act  for 
him  or  ratified  his  acts.  Rowan  v.  Kemp, 
103  N.  Y.  S.  775.  Where  an  agreement  be- 
tween a  mother  and  children  was  signed  by 
one  child  only,  it  is  not  binding  in  the  absence 
of  evidence  of  authority  of  the  one  child 
to  sign  for  all.  Banliolzer  v.  Grand  Lodge 
A.  O.  U.  W.,  119  Mo.  App.  117,  95  S.  W.  953. 
The  presence  of  a  wife  during  the  making 
of  repairs  ordered  by  her  husband  and  the 
giving  of  directions,  wliere  she  only  occu- 
pies as  tenant,  do  not  establish  an  agency 
on  the  part  of  the  husband  for  the  wife  to 
order  repairs.  Shesler  v.  Patton,  100  N.  Y.  S. 
286. 

98.     Hoffman    Heading   &    Stave    Co.    v.    St. 
Louis,  etc.  R.  Co.,  119  Mo.  App.   495,  94  S.  W. 


V.    Queen    Ins.    Co.    [Mo.]    101    S. 


98.  Thompson  v.  Mills  [Tex.  Civ.  App.] 
101   S.  W.    560. 

99.  Young   V.    Anthony,    104   N.   Y.    S.    87. 

1.  Eagle  Iron  Co.  v.  Baugh  [Ala.]  41  So. 
663;  Shesler  v.  Patton,  100  N.  Y.  S.  286; 
General  Cartage  &  Storage  Co.  v.  Cox,  74 
Ohio  St.  284,  78  N.  E.  371;  Carp  v.  Queen  Ins. 
Co.  [Mo.]  101  S.  W.  78.  Statement  by  an 
alleged  agent  that  he  was  general  manager. 
Tyler  Ice  Co.  v.  Coupland  [Tex.  Civ.  App.] 
99  S.  W.  133.  That  he  wa.'!  superintendent. 
Smiley  v.  Hooper  [Ala.]  41  So.  660.  The  let- 
ter of  an  alleged  agent  who  is  not  a  party 
or  a  witness  in  a  case  is  mere  hearsay  .and 
inadmissible  to  show  his  agency.  Rice  v. 
James  [Mass.]  79  N.  E.  807.  The  statement 
of  an  alleged  agent  that  the  defendant  had 
instructed  him  to  perform  a  certain  act  is 
not  alone  sufficient  to  show  agency.  Gam- 
bill  V.  Fuqua  [Ala.]  42  So.  735.  Declarations 
to  plaintiff  and  others  that  he  was  author- 
ized to  sell  land.  Edmiston  v.  Hurley,  30 
Ky.  L.  R.  557,  99  S.  W.  259.  Employment  of 
a  sorvant  by  an  agent.  International  Har- 
vester Co.  v.  Campbell  [Tex.  Civ.  App.]  16 
Tex.   Ct.   Rep.   653,   96   S.    W.   93. 

2.  Where   there   is  no  evidence  that  a  de- 


0  Cur,  La'.v. 


ACEXCY  §   IF. 


63 


but  he  is  competent  to  testify  that  he  is  agent.*  Tlie  testimony '  or  the  declara- 
tions of  the  principal  are  admissible  for  this  purpose.® 

(§1)  E.  Estoppel  to  assert  or  dcnij  agcncij/  like  estoppel  respecting  the  au- 
thority of  an  admitted  agent  ®  is  grounded  on  the  principal's  having  created  or  suf- 
fered the  appearance  of  such  relation  to  exist  to  one  who  rightfully  acted  thereon 
to  his  detriment.®  Declarations  of  the  agent  Tvdll  not  prove  that  he  is  such,  but 
cicts  assuming  authority  of  such  a  nature  that  the  principal  may  have  known  them 
are  admissible.' **  One  who  assumed  to  be  the  agent  of  a  child  cannot  avoid  account- 
ing by  saying  that  the  child  could  not  make  him  agent.' ^ 

(§1)  E.  Termination  of  relation}- — A  contract  of  agency  without  limita- 
tion as  to  time  is  terminable  at  will  by  either  party.^^  The  grantor  of  a  power  of 
attorney  not  coupled  with  an  interest  in  which  it  is  provided  that  the  power  is  irre- 
\-ocable  may,  however,  revoke  tlie  same ;  "  CA-en  where  the  contract  provides  that,  for 
11  valuable  consideration,  the  agency  is  to  continue  for  a  certain  period  the  principal 
may  still  terminate  the  agency,  and  whether  rightfully  or  wrongfully  the  agent  has 
no  further  right  to  continue  to  act  as  agent :  "  and  the  fact  that  the  agent  has  been 
to  considerable  expense  and  trouble  does  not  deprive  the  principal  of  his  power  of 
revocation.^®  Eevocation  is  subject  to  the  duty  of  making  such  compensation  as 
may  be  earned  or  agreed,  or  of  paying  damages  for  breach  of  the  contract.^^  An 
agenfs  authority  is  revoked  by  the  death  of  his  principal.^^     In  Texas  a  married 


fendant  knew  that  a  party  was  using  letter- 
heads representing  himself  as  the  defend- 
ant's agent,  such  letterheads  were  inad- 
missible to  show  agency.  Rice  v.  James 
[Mass.]    79   X.   E.    807. 

3.  Statements  ■whica  are  a  part  of  the 
res  gestae  may  be  evidence  of  agency,  and 
it  is  not  necessary  that  they  be  simultaneous 
with  the  conclusion  of  the  contract  but  only 
that  they  should  have  been  made  during 
the  negotiations  leading  to  the  contract,  in- 
fluenced the  defendant  in  making  it,  and 
entered  into  as  part  thereof.  Grout  v. 
Moulton   [Vt.]   64  A.  453. 

4.  Agency  may  be  proved  by  the  testi- 
mony of  an  agent  as  well  as  that  of  any 
other  witness  who  has  knowledge  of  the 
tacts.  Beekman  Lumber  Co.  v.  Kittrell 
[Ark.]  96  S.  "W.  988.  In  a  suit  for  commid- 
.sions  for  the  lease  of  property  where  the 
son  represented  the  owner,  it  was  competent 
for  the  son  to  testify  that  he  was  the  agent 
of  the  owner.  Colloty  v.  Schuman  [N.  J. 
Law]    66    A.    933. 

3.  The  plaintiff  testified  that  she  em- 
ployed "F"  an  attorney  to  present  her  claim 
to  the  defendant.  AYestern  Union  Tel.  Co. 
V.  Heathcoat   [Ala.]   43  So.  117. 

6.  An  owner  of  land  referred  a  purchaser 
to  a  third  party  as  his  agent  saying  he 
would  be  satisfied  with  anything  he  did. 
Horner    v.    Beasley     [Md.]     65    A.     820. 

7.  See   7  C.   L.   67. 

8.  See   post.    §    2   B. 

9.  Instruction  defining  doctrine  approved. 
Swannell  v.  Byers,  123  111.  App.  545.  Ice  v. 
Maxwell  [W.  Va.]  55  S.  E.  899.  where  prin- 
cipal stands  by  and  reaps  benefits  of  un- 
authorized acts.  Before  there  can  be  an  es- 
toppel there  must  be  a  failure  to  act  on  the 
part  of  the  principal,  with  full  knowledge 
of  the  material  facts,  by  which  the  party 
dealing  with  the  agent  has  been  prejudiced. 
Xorden  v.  Duke.  104  X.  Y.  S.  854. 

10.  Bellman  v.  Pittsburg  &  A.  V.  R.  Co., 
31    Pa.    Super.    Ct.    389. 


Held  for  jury:  Permitting  alleged  agent 
to  occupy  principal's  offlce,  coupled  witli 
knov.'ledge  that  he  assumed  to  have  author- 
ity to  hire  plaintiff  who  now  sued  for  ser- 
vices. Bellman  v.  Pittsburg  &  A.  Valley  R. 
Co.,    31  Pa.   Super.   Ct.    389. 

11.  Money  was  received  as  "agent"  and 
converted.  Jackson  v.  Gallagher  [Ga.]  57 
S.    E.    750. 

12.  See   7  C.   L.   68. 

13.  Attorney  at  law  to  collect  back  taxes. 
City  of  "Wilmington  v.  Bryan,  141  X.  C.  666. 
54  S.  E.  543.  Facts  held  not  to  establish  an 
implied  covenant  not  to  resign  after  the 
agency  had  proved  fruitless.  Security  Trust 
&  Life  Ins.  Co.  v.  Ellsworth,  129  Wis.  349, 
109  N.  W.  125;  Kilpatrick  v.  Wiley,  197  Mo. 
123,  95  S.  W.  213.  Where  an  agent's  con- 
tract provided  that  he  was  to  sell  goods  for 
the  principal  who  might  at  the  expiration 
of  tw^elve  months  treat  the  agent  as  the  pur- 
cliaser  of  any  unsold  goods,  the  agent  had 
the  right  to  terminate  tne  contract  at  any 
time  before  the  twleve  months  without 
giving  the  principal  the  right  to  treat  him 
Hs  a  purchaser.  Owensboro  Wagon  Co.  v. 
Hall,  143  Ala.  177,  42  So.  113.  Where  there 
is  a  statement  in  an  instrument  appointing 
an  agent  that  he  is  the  agent  "for  the  sale 
of  all  the  lumber  that  will  or  may  be  sawed" 
on  a  tract  of  land,  this  is  not  to  be  con- 
strued as  an  implied  agreement  that  such 
agency  will  not  be  revoked  before  he  has 
sold  all  the  lumber  in  question.  It  is  a  mere 
description  of  the  nature  of  the  agency. 
Bradlee  v.  Southern  Coast  Lumber  Co. 
[Mass.]    79  X.   E.    777. 

14.  Kilpatrick  v.  Wiley.  197  Mo.  123,  95 
S.   W.    213. 

15.  Principal  may  enjoin  an  agent  from 
acting.  Star  Fire  Ins.  Co.  v.  Ring,  103  X. 
Y.    S.    137. 

IC.     McMahan    v.    Burns     [Pa.]     65    A.    806. 
IT.     See    post.    §§    4    A,    C. 
18.     Xotes    to    payee.     Jones    v.    Jones.    101 
Me.    447,    64    A.    815;    Anderson    v.    Goodwin, 
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Moman  may  dispose  of  her  separate  estate  through  a  power  of  attorney  in  which 
she  is  joined  by  her  husband,  and  it  is  not  revoked  by  the  husband's  death.^*  If  the 
agent's  ])o\ver  is  coupled  with  an  interest,  then  it  is  irrevocable  until  the  agency  is 
completed,-"  and  a  like  rule  applies  to  a  mandatory  in  Louisiana. ^^  The  interest 
coupled  with  a  power  which  renders  the  power  irrevocable  must  be  in  the  thing 
itself  and  not  in  the  exercise  of  the  power,  and  the  same  instrument  must  convey 
both  the  interest  and  the  power.--  If  a  deed  or  other  instrument  whose  validity 
depends  on  delivery  is  left  with  a  third  person  to  be  delivered  upon  the  happening 
of  a  contingency,  the  delivery  is  complete  and  irrevocable.-^ 

The  verbal  appointment  of  an  agent  to  sell  real  estate  is  not  revoked  by  a  sub- 
sequent statute  declaring  it  a  misdemeanor  for  an  agent  to  offer  real  estate  for  sale 
\\ithout  a  written  authority.^* 

Notice  of  revocation.-^ 

§  2.  Rights  and  liahilitles  of  'principal  as  to  third  pcrsons.^^  In  general. — 
The  principal  cannot  be  bound  by  any  act  w^hich  he  could  not  do  in  his  proper  per- 
son.-' or  l)y  any  acts  neither  actually,  impliedly,  nor  apparently  authorized  nor  rati- 
fied so  as  to  supply  authority ;  -^  and  the  agent's  authority,  however  general,  will 
not  sanction  an  act  done  in  a  wholly  different  capacity.-^ 

(§2)  A.  Actual  or  implied  authority  to  hind  principal.^'^ — As  distinguished 
from  an  agent's  apparent,  but  as  between  him  and  the  principal,  unreal  authority,^^ 
be  has  actual  express  authority  or  implied  authority  which  is  actual  in  the  sense 
that  it  was  presumably  intended.^^  The  creation  of  an  agency  implies  authority 
to  do  the  usual  and  appropriate  acts  to  accomplish  the  object,  and  clothes  the 
agent  with  such  authority  as  is  necessary  to  effectuate  its  purposes, ^^  such  as  au- 


125  Ga.  663,  54  S.  B.  679.  Death  of  husband 
before  order  placed  by  wife  for  goods  was 
filled.  Oatman  v.  Watrous,  105  N.  Y.  S.  174. 
Power  of  attorney  to  manage  and  dispose  of 
real  estate.  Mills  v.  Smith  [Mass.]  78  N. 
E.  765.  Power  of  attorney  to  sell  and  dis- 
pose of  land.  Surghenor  v.  Taliaferro  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  411,  98  S.  W.  648. 
Power  of  attorney  granted  subsequent  to  the 
making  of  a  will  does  not  revoke  the  will. 
In  re  Kilborn  [Cal.  App.]  89  P.  985.  Deal- 
ing with  funds  and  distributing  after  death 
of  distributor.  Wallace  v.  Bozarth,  223  111. 
339,   79  N.   E.   57. 

19.  Skirvin  v.  O'Brien  [Tex.  Civ.  App.] 
16   Tex.   Ct.   Rep.   105.    95   S.   W.    696. 

20.  Weaver  v.  Richards,  144  Mich.  395,  13 
Det.  Leg.  N.  327,  108  N.  W.  382;  Blondel  v. 
Ohlman  [Iowa]  109  N.  W.  806;  McMahan  v. 
Burns  [Pa.]  65  A.  806;  Taylor  v.  Burns,  203 
U.  S.  120,  51  Law.  Ed.  116;  City  of  Wilming- 
ton V.  Bryan,   141  N.  C.   666,  54  S.  E.   543. 

21.  A  mandate  under  Louisiana  law  was 
held  not  revoked  by  the  death  of  the  princi- 
pal. Succession  of  Henry,  115  La.  874,  40 
So.    253,    256. 

22.  A  power  of  attorney  to  manage  and 
dispose  of  land  held  not  to  be  coupled  with 
an  Interest.  Weaver  v.  Richards,  144  Mich. 
395,  13  Det.  Leg.  N.  327,  108  N.  W.  382. 
Where  an  agent  accepts  a  power  of  attorney 
under  an  agreement  by  which  he  Is  to  prose- 
cute a  claim  at  his  own  expense  receiving 
a  definite  .share  of  the  receipts,  he  thereby 
became  vested  with  an  interest.  Blondel  v. 
Ohlman  [Iowa]  109  N.  W.  806.  An  interest 
in  the  proceeds  of  sales  as  compensation  for 
executing  them  is  not  such  an  interest  as 
makes  the  agency  irrevocable.  Commission 
for  the  sale  of  land  to  be  more  than  half  of 


the  purchase  money.  McMahan  v.  Burns 
[Pa.]  65  A.  806.  An  agreement  to  pay  an 
agent  seven-eighths  of  all  he  receives  in 
excess  of  a  certain  amount  in  selling  prop- 
erty is  not  an  interest  in  the  property  upon 
which  his  power  of  attorney  was  to  operate 
but  was  merely  an  interest  in  the  exercise 
of  the  power.  Taylor  v.  Burns,  203  U.  S.  120, 
51  Law.  Ed.  116.  Power  to  collect  money 
and  receive  a  certain  percentage  thereof  is 
not  coupled  w^ith  an  interest.  City  of  Wil- 
mington V.  Bryan,  141  N.  C.  666,  54  S.  E.   543. 

23.  Death  of  maker.  Jones  v.  Jones,  101 
Me.   447,   64   A.   815. 

24.  Staehlin  v.  Hoflmeister,  121  Mo.  App. 
24,    97    S.   W.   970. 

25.  See  7  C.  L.  70. 

26.  See  7  C.  L.  71. 

27.  One  holding  a  chose  in  action  as  col- 
lateral security  has  no  authority  to  satisfy 
and  discharge  the  same  except  on  full  pay- 
ment of  the  collateral.  Rhomberg  v.  Aven- 
arius  [Iowa]  112  N.  W.  548.  Arre.st  by  a 
deputy  without  a  warrant  w^here  his  chief 
had  no  such  authority.  Gambill  v.  Fuqua 
[Ala.]    42    So.    735. 

2S.     See   post,    §§2   A-D. 

29.  General  agency  for  distributee  does 
not  authorize  act  done  as  executor.  Lahn 
V.    Sullivan,    101    N.    Y.    S.    920. 

30.  See  7  C.  L.  71.  Evidence  and  proofs 
of  implied  authority,  see  supra,  §  1  D. 

31.  See  post,  §  2  B. 

32.  In  California  by  Code  an  agent's  ac- 
tual authority  is  only  such  as  the  principal 
intentionally  confers  or  intentionally  allows 
the  agent  to  think  he  possesses.  Davis  v. 
Trachsler   [Cal.  App.]    86  P.  610. 

33.  Graham  v.  Edwards  [Tex.  Civ.  App.] 
99   S.    W.    436;    Kearns    v.    Xickse    [Conn.]    66 
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thority  to  delegate  or  to  employ  necessary  assistance.^*  The  authority  of  an  agent 
may  be  implied  from  his  relation  to  the  principal,  the  natui'e  of  his  employment, 
and  the  inode  in  which  he  was  permitted  to  conduct  the  bnsmess,^^  or  from  custom 
or  precedent.^'^  In  the  case  of  a  corporation  tke  general  agent  may  have  implied 
]jower  to  waive  provisions  of  a  written  contract.^'  An  agent  has  power  to  nego- 
tiate until  the  object  of  his  agency  is  accomplished  or  his  authority  revoked.^®  The 
authority  to  draw,  accept,  or  indorse  bills,  notes,  and  checks  will  not  readily  be 
implied  as  an  incident  to  the  express  authority  of  an  agent. ^^  Actual  authority 
gi'anted  by  deed  must  be  strictly  construed,  and  the  principal  will  not  be  bo.und 
under  any  circumstances  beyond  the  plain  import  of  the  language  of  the  instru- 
ment *"  unless  it  is  found  that  he  has  waived  some  of  the  limitations  upon  the 
agent's  authority  *^  or  ratified  his  unauthorized  acts."*- 

(§2)     B.  Apparent  auihority  and  unautliorizcd  or  ivrongfid  acts  of  agent.*^ — 


A.  779.  Insurance  agent.  Kilborn  v.  Pru- 
dential Ins.  Co.,  99  Minn.  176,  108  N.  W.  861; 
New  York  Life  Ins.  Co.  v.  Cliittenden  [Iowa] 
112  N.  W.  96;  In  re  American  Fidelity  Co., 
104  N.  Y.  S.  711.  Tlie  stipulations  of  an  at- 
torney at  law  as  to  certain  facts  are  com- 
petent evidence  on  the  trial  of  the  cause,  no 
revocation  of  his  authority  being  sliown. 
We.sthoimer  v.  State  Loan  Co.  [Mass.]  81 
N.  E.  289.  An  attorney  at  law  employed  by 
a  trustee  in  bankruptcy  as  counsel  and  at- 
torney is  not  autliorized  to  make  a  sale  of 
the  bankrupt's  assets  or  take  the  proceeds. 
Mason  v.  Wolkowich  [C.  C.  A.]  150  F.  699. 
It  is  witliin  the  authority  of  and  incident  to 
tlie  business  and  duties  of  a  general  mana- 
ger of  a  railroad  company  to  offer  a  reward 
for  the  conviction  of  a  person  maliciously 
obstructing  a  track.  Arkansas  S.  Vi^.  R.  Co. 
v.  Dickinson,  78  Ark.  483,  95  S.  W.  802.  A 
husband  acting  as  agent  for  his  wife  in  car- 
ing for  property  is  not  a  competent  witness 
to  testify  as  to  the  quality  of  cement  put 
on  a  sidewalk  in  front  of  the  premises  by 
a  contractor  for  the  city,  where  the  validity 
of  the  sidewalk  assessment  is  put  in  issue 
by  the  wife,  as  his  agency  does  not  extend 
so  far.  City  of  Joplin  v.  Freeman  [Mo.  App.] 
103  S.  W.  130.  A  clerk  in  the  general  pas- 
senger agent's  office  of  a  railroad  corpora- 
tion has  no  implied  authority  to  make  ar- 
rangements for  the  payment  of  the  funeral 
expenses  of  deceased  employe.  Rice  v.  New 
York,  etc.,  R.  Co.  [Mass.]  81  N.  E.  285.  See, 
also,  post,  §  2  C. 

34.  An  owner  who  contracted  witli  an 
architect  to  construct  a  house  which  the 
architect  had  planned  thereby  authorized 
the  architect  to  employ  other.s  to  do  a  part 
or  all  of  the  work.  Vickery  v.  Richardson, 
189  Mass.  53,  75  N.  E.  136.  A  general  agent 
employed  by  a  railroad  company  to  look 
after  the  safety  of  passenger  cars  and  in- 
vestigate damages  done  could  give  a  watch- 
man employed  by  the  railroad  authority  to 
make  investigations.  Johnston  v.  Chicago, 
etc.,    R.    Co.    [Wis.]    110    N.    W.    424. 

35.  Robinson  &  Co.  v.  Green  [Ala.]  43  So. 
797. 

36.  There  being  no  evidence  of  precedent 
or  custom  that  the  agents  of  a  railroad 
company  might  contract  for  a  spur  track, 
the  company  was  not  bound  by  their  act. 
Busby  V.  Yazoo  &  M.  V.  R.  Co.  [Miss.]  43  So. 
1.  Sale  of  horse.  Warranty  to  furnish  an- 
other if  not  satisfactory.  Dunham  v.  Sal- 
mon   rWis.]    109    N.   W.    959.     An   officer^  of   a 

9  Curr.  L.— 5. 


subordinate  lodge  cliarged  with  collecting 
assessments  is  an  agent  of  the  grand  lodge- 
and  tlie  latter  is  charged  with  notice  of  the 
usual  and  customary  methods  of  its  agents 
in  the  collection  of  premiums,  so  that  a  pro- 
vision for  forfeiture  of  a  benefit  policy  for 
failure  to  make  premium  payments  on  cer- 
tain dates  is  waived  if  it  is  the  custom  of 
agents  to  collect  premiums  a  few  days  late. 
Trotter  v.  Grand  Lodge  of  Iowa  Legion  of 
Honor  [Iowa]  109  N.  W.  1099.  Evidence  of 
custom  as  bearing  on  agent's  apparent  au- 
thority,   see    infra,    §    2   B. 

37.  The  general  agent  of  a  harvester  ma- 
chine company  was  held  by  his  act  of  requir- 
ing additional  tests  of  a  harvester  to  waive 
the  requirement  that  it  must  be  returned 
after  two  days  trial  if  unsatisfactory.  Peter 
V.   Piano  Mfg.   Co.    [S.  D.]    110   N.  W.  783. 

38.  Plaintiff  sent  draft  to  defendant  au- 
thorizing it  to  purchase  a  farm  at  a  certain 
sum.  The  first  offer  was  refused  and  the 
plaintiff  requested  a  return  of  the  money 
which  request  was  not  received  by  the  de- 
fendant which  finally  consummated  a  pur- 
chase. Held  the  bank  was  not  liable  as  for 
an  unauthorized  act.  Brittain  v.  Pioneer 
State    Bk.    [Wash.]    87    P.    1051. 

39.  Bank  of  Morganton  v.  Hay  [N.  C]  55 
S.   E.   811. 

40.  A  power  to  sell  lands  does  not  au- 
thorize exchange,  partition,  ,  barter,  or  to 
convey  in  discharge  of  a  debt  or  claim. 
Skirvin  v.  O'Brien  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  105.  95  S.  W.  696;  Davis  v.  Trach- 
sler   [Cal.  App.]    86  P.  610. 

41.  Where  goods  were  sold  to  defendant 
under  a  contract  that  payments  were  not  to^ 
be  made  to  agents,  the  defendant  was  dis- 
charged of  the  debt  by  payment  to  the  agent 
after  the  plainti^s  had  written  to  the  agent 
that  if  he  would  cash  the  account  or  sell 
it  they  would  allow  him  a  discount  and 
his  commission.  Superior  Mfg.  Co.  v.  Rus- 
sell [Ga.]  56  S.  E.  296.  Agent's  contract 
provided  that  all  sales  must  be  approved 
by  the  principal  and  that  no  one  had  au- 
thority to  waive,  alter,  or  enlarge  the  terms 
of  the  contract.  This  does  not  affect  a  let- 
ter written  to  the  agent  by  the  principal 
giving  him  express  authority  to  make  a  sale 
outside  the  scope  of  his  regular  employ- 
ment. Gooch  V.  Case  Threshing  Mach.  Co., 
119   Mo.    App.    397,    96   S.    W.    431. 

42.  See  post,  §  2  D,  Ratification. 

43.  See  7  C.  L.  74. 
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The  principal  is  not  bound  l)y  acts  subsec|uent  to  the  agency,**  but  acts  of  an  ac- 
credited agent  within  the  apparent  scope  of  his  authority  are  acts  of  the  principal/"' 
The  basis  of  the  binding  force  given  to  unreal  but  apparent  authority  is  estoppel, 
based  on  the  principal's  having  sulfAed  or  represented  the  semblance  off  authority;  *^ 


44.  Contents  of  a  letter  written  by  an 
alleged  agent  for  an  alleged  principal  for 
the  sale  of  a  horse  subsequent  to  the  sale 
is  inadmissible  as  evidence  of  the  agency 
unless  the  alleged  principal  authorisied  it 
or  knew  it  htid  been  written.  Clark  v. 
Wooster  [Conn.]  64  A.  10.  The  declarations 
of  an  agent  made  after  the  completion  of  a 
transaction  have  no  probative  value.  Miller 
&  Co.  V.  McKenzie,   126  Ga.   746,   55   S.   E.   952. 

45.  Prospective  purchasers  of  coal  lands 
were  referred  by  owners  to  a  party  em- 
ployed to  show  the  property  as  one  ac- 
quainted with  it  and  their  representative. 
Such  party  made  false  statements  and  rep- 
resentations which  owing  to  the  nature  of 
the  territory  had  to  be  relied  upon.  A  pur- 
chase having  thus  been  induced,  the  pur- 
chasers were  entitled  to  relief.  Mather  v. 
Barnes,  146  F.  1000.  A  telegraph  company 
is  bound  by  the  waiver  of  condition  that 
claims  shall  be  presented  in  writing  within 
sixty  days  by  the  general  agent  in  charge 
of  its  officers  in  a  city.  Western  Union  Tel. 
Co.  v.  Heathcoat  [Ala  ]  43  So.  117.  The  agent 
of  a  corporation  who  had  charge  of  an  office 
and  employed  the  plaintiff  and  fixed  the 
terms  of  such  employment,  etc.,  held  to  have 
had  apparent  authority  to  waive  terms  of  a 
written  agreement  with  the  plaintiff.  Kras- 
now  v.  Singer  Mfg.  Co.,  100  N.  Y.  S.  591. 
"Where  it  was  within  the  authority  of  mes- 
senger boys'  employment  to  present  slips 
showing  messages  sent  out  by  a  third  party 
and  to  collect  money  therefor,  the  presenting 
of  slips  fraudulently  made  out  by  the  boys 
was  within  the  apparent  scope  of  their  au- 
thority. Wilmerding  v.  Postal  Tel.  Cable 
Co.,  103  N.  Y.  S.  594.  Evidence  that  one 
G.,  the  superintendent  of  the  defendant, 
agreed  to  give  plaintiff  a  commission,  tliat 
G.  took  charge  and  made  contracts  tliat  G. 
denied  authority  but  admitted  that  the 
president  of  the  company  said  plaintiff  was 
entitled  to  a  commission  after  tlie  work  was 
paid  for.  Books  of  defendant  showed  a  note 
on  the  record  of  this  work  "commission  to" 
plaintiff.  Held  sufficient  evidence  of  au- 
thority in  G.  to  act  as  agent  to  make  the 
contract.  Coles  v.  International  Bank  Note 
Co.,  100  N.  Y.  S.  1060.  Where  everything 
regarding  the  sale  of  land  except  signing 
the  dc'd  was  done  by  the  owner's  liusband, 
the  evidence  was  lield  to  warrant  a  finding 
that  he  was  authorized  to  do  all  acts  neces- 
sary to  effect  a  sale.  Rathke  v.  Tyler  [Iowa] 
111  N.  AV.  435.  Freight  agent  of  tlie  defend- 
ant has  apparent  authority  to  receive  re- 
quests fin-  freight  cars  so  that  the  defendant 
was  liuljle  for  failure  to  furnish  such  cars. 
Hoffman  Heading  &  Stave  Co.  v.  St.  Louis, 
etc.,   R.    Co.,    119   Mo.   App.    495,    94    S.   W.   597. 

Acts  not  ^vitliln  iippurent  scope:  Princi- 
pal not  liable  for  notes  of  its  general  mana- 
ger given  in  the  purchase  of  a  business. 
Manhattan  I^iquor  Co.  v.  Magnus  &  Co.  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  785,  94  S.  W.  1117. 
The  only  authority  to  be  implied  from  the 
fact  of  possession  by  a  rancli  foreman  of  a 
lierd  of  cattli"  was  authority  incidental  to 
properly  caring  for  them.  McGraw  v.  O'Neil 
[Mo.    App.]    101    S.    W.    132.     Clerk    of   courts 


charged  costs  to  counsel  for  plaintiff  at  his 
request  and  released  plaintiff.  He  had  no 
authority  to  act  in  regard  to  sheriff's  costs. 
Board  of  ii;ducation  of  Tennille  v.  Kellev, 
126  Ga.  479,  55  S.  E.  238.  A  salesman  au- 
thorized only  to  obtain  orders  took  an  order, 
specified  the  price,  and  signed  the  same.  No 
contract  binding  on  principal.  Gould  v. 
Cates  Chair  Co.  [Ala.]  41  So.  675.  AVhere  a 
telephone  company's  messenger  on  finding 
that  tlie  addressee  was  not  at  the  place 
addressed  agreed  to  take  the  message  to  the 
addressee,  he  is  not  acting  within  his  au- 
thority and  the  company  is  not  bound.  Cum- 
berland Tel.  &  T.  Co.  V.  Atherton,  28  Ky.  L. 
R.  1100,  91  S.  W.  257.  An  agent  with  au- 
tliority  to  procure  bottles  of  -vvliisky  from  his 
principal's  barrels  has  no  authority  to  de- 
liver the  same  to  any  person.  Nash  v.  Noble 
[Tex.  Civ.  App]  102  S.  "W.  736.  Where  the 
plaintiff  bank  cashed  a  draft  drawn  on  the 
defendant  by  its  agent  on  the  strength  of 
the  honoring  of  prior  drafts,  and  a  letter 
instructing  the  agent  to  draw  upon  him, 
but  the  plaintiff  had  also  seen  other  cor- 
respondence in  which  the  defendant  showed 
lie  was  not  satisfied  with  results  obtained 
in  proportion  to  expenses,  it  was  held  that 
this  correspondence  should  have  put  plain- 
tiff on  its  guard,  and  all  the  facts  together 
did  not  confer  authority  on  the  agent  to 
have  the  draft  cashed.  Bank  of  Morganton 
V.  Hay  [N.  C]  55  S.  E.  811.  Letters  by  the 
resident  attorney  of  a  corporation  not  bind- 
ing admissions  unless  made  to  dispense  witli 
formal  proof.  Horseshoe  Min.  Co.  v.  Miners' 
Ore  Sampling  Co.  [C.  C.  A.]  147  F.  517. 
Evidence  that  a  director  of  a  corporation 
had  authority  to  make  short  leases  and  had 
only  made  one  long  lease  of  which  the  com- 
pany had  no  knowledge,  and  that  a  majority 
of  the  board  of  directors  objected  on  several 
occasions  when  he  souglit  to  make  leases 
on  long  terms,  does  not  show  actual  author- 
ity sufficient  to  support  a  lease  for  ten 
years.  Clement  v.  Young-McShea  Amuse- 
ment Co.  [N.  J.  Err.  &  App.]  67  A.  82.  Agent 
for  sale  of  a  furniture  stock  on  commission 
held  to  have  no  apparent  authority  to  pur- 
chase sewing  machines  on  principal's  credit. 
Kuecks  V.  New  Home  Sewing  Mach.  Co.,  123 
111.  App.  660.  A  person  who  at  times  acted 
as  the  agent  of  a  mortgagee  in  loaning 
money  has  no  authority  to  reject  Insurance 
offered  upon  the  mortgaged  premises  and 
bring  suit  to  foreclose.  Ver  Veer  v.  Malone 
[Iowa]  112  N.  W.  82.  A  majority  stock- 
holder has  no  autliority  to  bind  a  corpora- 
tion by  his  acts.  Clement  v.  Young-McShea 
Amusement  Co.  [N.  J.  Err.  &  App.]  67  A. 
82. 

40.  Where  a  principal  has  placed  an  agent 
in  such  a  situation  that  a  person  of  ordi- 
nary prudence  is  justified  in  assuming  that 
such  agent  is  authorized  to  perform  on 
behalf  of  his  principal  a  particular  act,  such 
act  having  been  performed,  the  principnl 
is  estopped  as  against  such  third  party  from 
denying  the  agent's  authority  to  perform  it. 
A  storage  warehouse  company  is  bound  by 
a  stipulation  of  its  agent  to  Insure  goods, 
thou^  such  stipulation  is  made  without  au- 


Cur.  Law. 


A(;excy-  §  2B. 


67 


hence  one  cannot  rely  tiiereon  who  has  been  remiss  in  knowing  or  making  reason- 
able inquiry  about  the  authority,*^  especially  where  the  statute  requires  the  authority 
to  be  in  wi-iting,*^  or,  where  the  act  is  inconsistent  with  known  facts  of  authority 
or  relationship.^^  But  a  third  person  is  not  concerned  with  the  mental  processes 
of  the  principal  in  granting  authority,  but  the  character  in  which  the  agent  is  held 
out  by  the  principal,  as  it  is  the  only  method  by  which  authority  may  be  deter- 
mined.^" He  who  deals  with  an  agent  must  also  act  in  good  faith  respecting 
every  restriction  upon  the  agent's  authority  of  which  he  may  have  notice.^^  Bad 
faith  and  fraudulent  conduct  on  the  part  of  an  agent  and  participated  in  by  the 
wrongdoer  cannot  form  the  basis  of  an  estoppel  against  the  principal's  asserting 
his  rights  against  the  wrongdoer."     The  assignment  of  a  mortgage  to  the  name 


thority.  General  Cartage  &  Storag-e  Co.  v. 
Cox,  74  Ohio  St.  284,  78  N.  E.  371.  Where 
the  plaintiff's  bookkeeper  who  was  their 
agent  as  to  matters  pertaining  to  stores  and 
store  accounts  informed  the  defendant  that 
the  plaintiff's  tenant's  store  account  was  all 
right  and  on  the  -strength  of  this  the  de- 
fendants levied  on  the  tenant's  cotton,  the 
plaintiffs  are  bound  by  the  bookkeeper's 
statements  and  estopped  to  deny  them  as 
to  the  defendant.  Cadenhead  v.  Rogers  & 
Bro.  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  837,-  96 
S.  W.  952.  A  principal  held  not  estopped  to 
deny  authority  to  charge  overdrafts  merely 
because  some  were  entered  in  passbook 
which  principal  never  saw.  Merchants'  Nat. 
Bk.  V.  Nichols  &  Shepard  Co.,  123  _I11.  App. 
430.  A  general  agent  to  sell  commodities 
and  make  collections  and  manage  a  branch 
of  the  principal's  manufacturing  business 
has  no  apparent  authority  to  bind  the  prin- 
cipal  by  over  drafts.     Id. 

47.  Bank  of  Morganton  v.  Hay  [N.  C]  55 
S.  E.  811;  Kilpatrick  v.  Wiley,  197  Mo.  123,  95 
S.  W.  213.  A  physician  employed  by  a  sta- 
tion agent  and  the  local  physician  of  the 
defendant  to  operate  upon  a  passenger  ^vas 
put  upon  notice  that  it  was  not  within  the 
scope  of  the  employment  of  these  men  to 
employ  a  surgeon.  Galveston,  etc.,  R.  Co.  v. 
Allen  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  964, 
9  4  S.  W.  417.  An  agreement  by  the  road- 
master  and  freight  agent  of  a  railroad  com- 
pany to  lay  a  spur  track  was  not  binding, 
it  not  appearing  that  they  had  any  power 
or  that  there  vras  any  custom  or  precedent 
giving  them  such  power.  Busby  v.  Yazoo 
&  M.  V.  R.  Co.  [Miss.]  43  So.  1.  The  as- 
sumption by  an  attorney  at  law  of  author- 
ity to  act  for  his  principal  outside  of  the 
due  and  orderly  prosecution,  defense,  or  con- 
duct of  litigation  does  not  create  any  pre- 
sumption of  actual  authority  so  to  act,  but, 
as  in  other  cases  of  agency,  his  act  must 
be  shown  to  be  -within  the  scope  of  his  au- 
thority to  be  binding  on  his  principal. 
Horseshoe  Min.  Co.  v.  Miners'  Ore  Sampling' 
Co.  [C.  C.  A.]  147  F.  517.  V\'here  a  pur- 
chaser was  referred  on  two  occasions  by  a 
dealer  to  his  agent  for  terms,  etc.,  and  a 
third  time  made  his  contract  direct  with  the 
agent,  such  facts  are  sufficient  to  show  the 
authority  of  the  agent  to  make  such  con- 
tract, in  the  absence  of  any  evidence  of  a 
limitation  upon  the  agent's  authority,  no- 
tice of  which  was  chargeable  to  the  pur- 
chaser. Jenkins  &  Reynolds  Co.  v.  Alpena 
Portland  Cement  Co.    [C.  C.  A.]    147   F.   641. 

48.  Davis  v.  Trachsler  [Cal.  App.]  86  P. 
610.      Third   parties   have  no   right  to   assume 


the  existence  of  an  authority  which  the 
statute  requires  shall  be  in  writing.  Clem- 
ent v.  Young-McShea  Amusement  Co.  [N.  J. 
Err.   &  App]    67  A.   82. 

49.  Where  the  vice  president  of  a  bank 
who  was  also  a  director  acted  as  its  agent 
in  discounting  certain  notes  for  a  third 
party,  there  is  nothing  in  his  relation  to  the 
bank  inconsistent  Avith  his  position  as 
agent,  and  hence  his  declarations  to  the 
third  party  are  admissible  against  the  bank. 
National  Bk.  v.  Schirm  [Cal.  App.]  86  P. 
981. 

50.  Kilpatrick  v.  Wilev,  197  Mo.  123,  95 
S.  W.  213. 

51.  General  Cartage  &  Storage  Co.  v.  Cox, 
74  Ohio  St.  284,  78  N.  E.  371.  Physician  em- 
ployed to  operate  by  station  agent  and  local 
physician  of  defendant.  Galveston,  etc.,  R. 
Co.  V.  Allen  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
964,  94  S.  W.  417.  Un-authorized  act  of  an 
agent  to  the  knowledge  of  one  dealing  with 
him  is  not  binding  on  principal.  Sale  of 
land.  Hoskins  v.  O'Brien  [Wis.]  112  N.  W. 
466.  Owner's  agent  sold  a  mule  on  credit 
when  the  purchaser  knew  he  was  only  au- 
thorized to  sell  for  cash.  Susong  v.  Mc- 
Kenna,  J.26  Ga.  433,  55  S.  E.  236.  A  deed  by 
an  agent  made  in  plain  violation  of  the 
spirit  and  intent  of  his  power  of  attorney 
to  the  knowledge  of  both  grantor  and 
grantee  is  ineffective  to  convey  any  interest. 
Holmes  v.  Dowie,  148  F.  634.  A  party  deal- 
ing with  an  agent  acting  under  a  written 
authority  must  take  notice  of  the  extent  and 
limit  of  that  authority  to  the  extent  of  see- 
ing that  every  act  done  by  the  agent  is 
legally  identical  with  the  act  authorized  by 
the  power.  Bowles  v.  Rice  [Va.]  57  S.  E. 
575;  Finch  v.  Causey  [Va.]  57  S.  E.  562.  In- 
surance agent  after  nonpayment  of  premium 
when  due,  and  after  death  of  the  insured, 
sent  notice  that  if  premium  paid  within  a 
month  of  time  when  due  it  w^ould  be  ac- 
cepted. The  insured's  family  made  this  pay- 
ment and  sought  in  vain  to  hold  the  com- 
panv.  Hanson  v.  Aetna  Life  Ins.  Co.  [Neb.] 
110  N.  W.  1000. 

52.  The  president  of  a  corporation  oper- 
ating theatres  sought  to  have  leases  re- 
newed in  him  personally,  and  his  intent  -was 
known  to  and  acquiesced  in  by  the  agent  of 
a  large  stockholder.  McCourt  v.  Singers- 
Bigger  [C.  C.  A.]  145  F.  103.  The  secretary 
of  a  corporation  indebted  for  provisions  sold 
a  surrey  manufacturered  by  the  corporation 
to  the  provision  dealer  in  part  payment  of 
a  debt  due  the  dealer  by  him  personal^-. 
Grooms  v.  Neff  Harness  Co.,  79  Ark.  401,  96 
S.   W.   135.     The   fact   that  defendant   to   pre- 
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of  one  principal,  though  secret  and  unrecorded,  prevails  over  a  later  and  recorded 
one  to  himself  as  the  executor  for  another  estate.^^  If  a  principal  desires  to  re- 
strict the  apparent  authority  of  his  agent,  he  is  under  obligation  to  bring  this  no- 
tice to  the  attention  of  those  dealing  with  the  agent.^*  There  can  be  no  apparent 
authorit}'  contrary  to  terms  of  a  contract  to  which  the  third  person  is  a  party.'^^ 

Unauthoiized  and  tortious  acts.^'^ — Where  the  servant  is  engaged  in  the  per- 
formance of  a  duty  delegated  to  him  by  the  master,  his  tortious  acts  within  the 
scope  of  his  authority  though  unlawful,  unauthorized,  or  even  forbidden,  are  bind- 
ing upon  his  master.^^     Corporations  are  liable  civilly,  the  same  as  natural  persons 


vent  breach  of  a  contract  paid  claims 
against  a  company  employed  by  him  does 
not  render  him  liable  for  goods  sold  on 
credit  to  such  company  while  in  his  employ. 
Etoniah  Canal  &  Drainage  Co.  v.  Husband 
[Fla.]  41  So.  456.  A  transfer  of  stock  by  an 
agent  to  his  wife  without  consideration  un- 
der a  power  of  attorney  to  sell  is  void. 
Prichard  v.  Abbott  [Md.]   65  A.  421. 

53.  Whether  his  later  act  was  that  of 
an  agent  for  the  later  assignee  or  was  that 
of  a  principal,  the  notice  was  imputed  to  the 
later  assignee.  Latch  v.  West  End  Trust 
Co.,  32  Pa.  Super.  Ct.   472. 

54.  Sale  of  books  by  agents,  the  customer 
not  to  resell.  Authors'  &  Newspapers'  Ass'n 
V.  O'Gorman  Co.,  147  F.  616.  After  placing 
fire  insurance  an  agent  had  his  agency  re- 
voked, but  the  insured  not  being  informed 
of  this  was  entitled  to  rely  upon  his  au- 
thority to  cancel  the  policy.  Aetna  Ins.  Co. 
v.  Stambaugh-Thompson  Co.  [Ohio]  81  N.  E. 
173.  If  people  are  allowed  to  deal  with  an 
agent  in  a  certain  way  and  the  principal 
recognizes  these  dealings  as  valid  and  gives 
no  notice  of  any  change  in  the  conditions,  he 
may  be  bound  by  subsequent  transactions  of 
a  similar  kind  even  though  they  were  un- 
authorized or  expressly  forbidden.  Rice  v. 
James   [Mass.]   79  N.  E.  807. 

55.  Where  the  plaintiff  purchased , land  of 
the  defendant  through  the  defendant's  agent, 
paying  $50  down,  the  balance  on  instal- 
ments, in  an  action  for  specific  performance, 
lie  was  not  entitled  to  credit  for  insalments 
paid  to  the  agent,  for  his  contract  provided 
that  no  instalments  were  to  be  paid  to 
agents.  Metz  v.  Harbor  &  Suburban  Bldg. 
&  Sav.  Ass'n,  102  N.  Y.  S.  980. 

r,9.     See  7  C.  K  76. 

57.  Conversion  by  agent  of  collateral  se- 
curity pledged  with  his  principal  by  ac- 
ceptance of  a  less  sum,  in  full  settlement, 
than  its  full  value.  Rhomtaerg  v.  Avenarius 
[Iowa[  112  N.  W.  548.  Attorney  represent- 
ing one  of  three  owners  who  was  the  agent 
of  all  refused  to  deliver  deed.  Douglas  v. 
Hustead   [Pa.]    65   A.   670. 

Fraud:  Messenger  boys  in  the  habit  of 
presenting  slips  for  telegraph  charges  col- 
lected on  a  number  of  forged  slip.s.  Wil- 
merding  v.  Postal  Tel.  Cable  Co.,  103  N.  Y. 
S.  594.  One  of  two  grantees  in  procuring  a 
deed  of  land  induced  the  grantor  to  execute 
It  by  fraud  of  which  the  other  grantee  had 
notice.  Kendrick  v.  Colyar,  143  Ala.  597,  42 
So.  110.  Where  an  agent  for  the  purchaser 
of  lands  explains  the  contract  to  the  vendors 
who  are  illiterate,  the  purchaser  Is  bound 
by  the  false  statements  of  the  agent.  Brock 
V.  Tennis  Coal  Co.,  29  Ky.  L,.  R.  1283,  97  S. 
W.  46.  The  agent  of  an  insurance  company 
in    obtaining   business    is    acting   within    the 


scope  of  his  employment,  and  although  he 
was  not  instructed  to  use  dishonest  means 
in  doing  it  yet  if  such  means  were  used 
the  insurance  company  cannot  evade  the 
consequences  of  his  act.  Aetna  Ins.  Co.  v. 
Stambaugh-Thompson  Co.  [Ohio]  81  N.  E. 
173.  General  manager  of  defendant's  busi- 
ness induced  plaintiff  to  advance  goods  to 
one  of  defendant's  agents  falsely  represent- 
ing him  as  solvent,  and  tnen  seizing  sucli 
goods  to  satisfy  a  debt  due  the  defendant 
by  such  agent.  Western  Cottage  P.  &  O. 
Co.  V.  Anderson  [Tex.  Civ.  App.]  101  S.  W. 
1061.  Plaintiff's  land  subject  to  incurnbrances 
for  taxes,  sewers,  etc.,  amounting  to  $930.69, 
was  condemned  by  the  city  and  an  allow- 
ance of  $2,000  made  therefor.  The  defend- 
ant's agent  representing  that  there  would  be 
no  balance  left  after  payment  of  incum- 
brances procured  a  deed  from  the  plaintiff 
for  $100  and  an  order  on  the  city  for  the 
amount  of  the  damages  awarded.  Heath  v. 
Schroer,    119   Mo.   App.    93,   96   S.   W.   313. 

Illegal  nets:  A  watchman  arrested  a  per- 
son for  destroying  his  master's  property. 
Johnston  v.  Chicago,  etc.,  R.  Co.  [Wis.]  110 
N.  W.  424.  Prosecution  for  larceny  by  de- 
fendant's bookkeeper  in  aid  of  a  civil  suit. 
White  v.  Apsley  Rubber  Co.  [Mass.]  SO  N. 
E.  500.  City  employe  while  excavating  in 
a  street  struck  plaintiff  who  was  attempting 
to  remove  an  obstruction  from  the  street 
car  track.  Barree  v.  Cape  Girardeau,  197 
Mo.  382,  95  S.  W.  330.  Where  a  mortgagee 
authorized  his  agent  to  take  possession  of 
the  mortgaged  property  after  a  default,  he 
is  liable  for  damages  caused  by  force  used 
by  the  agent,  although  he  had  instructed 
the  agent  not  to  use  force  but  to  apply  to 
a  magistrate.  Williams  v.  Tolbert  [S.  C]  56 
S.  E.  908.  An  agent  of  the  defendants  sent 
to  remove  furniture  got  into  a  quarrel  witli 
tlie  plaintiff,  who  occupied  the  house,  before 
any  attempt  Avas  made  to  remove  such  fur- 
niture, and  it  was  held  that  the  agent  in 
striking  the  plaintiff  was  impelled  by  per- 
sonal motives  and  did  not  do  so  in  prepar- 
ing to  get  out  the  furniture  or  overcoming- 
resistance.  Hardeman  v.  Williams  [Ala.]  43 
So.  726;  Southern  R.  Co.  v.  Chambers,  126  Ga. 
404.  55  S.  E.  37. 

SlnnderouH  words  must  be  ascribed  to  the 
personal  malice  of  the  agent  rather  than  to 
an  act  performed  in  the  course  of  employ- 
ment. Singer  Mfg.  Co.  v.  Taylor  [Ala.]  43 
So.  210.  A  corporation  is  not  liable  for  false 
and  malicious  words  spoken  by  an  agent 
unless  authorized  or  ratified  by  it  (South- 
ern R.  Co.  V.  Chambers,  126  Ga.  404,  55  S.  E. 
37;  Bartles  v.  Courtney,  6  Ind.  T.  379,  98  S. 
W.  133),  yet,  on  the  contrary,  a  corporation 
has  been  held  liable  for  a  libel  uttered  by 
its  agent    (Pennsylvania   Iron   Works  Co.   v. 
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for  wrongs  committed  b}'  their  agents.^^  The  owner  of  property  lost  at  a  gambling 
game  by  his  servant  or  agent  without  his  consent  may  recover  the  property  from 
the  winner. ^^ 

(§2)  C.  Particular  Icinds  of  agencies.^'^ — Agency  may  be  general  or  special.''^ 
The  former  relation  arises  where  one  is  authorized  to  transact  all  business  of  an- 
other of  a  particular  kind/'-  the  latter  where  one  is  authorized  to  act  in  a  single 
transaction  only.^^*  A  special  power  of  attorney  is  to  be  strictly  construed  so  as  to 
sanction  only  such  acts  as  are  clearly  within  its  terms,***  but  the  object  of  the  par- 
ties is  always  to  l)e  kept  in  view,  and,  where  the  language  will  permit,  that  con- 
struction should  be  adopted  which  will  carry  out  the  purpose  of  the  appointment.**" 
In  dealing  with  a  special  agent  one  is  put  upon  inquiry  as  to  such  agent's  author- 
ity and  deals  with  that  agent  at  the  risk  of  that  authoi-ity  being  exceeded.*'^  The 
powers  of  a  special  agent  are  to  be  strictly  construed,  and  he  possesses  no  implied 
autliority  beyond  what  is  indispensable  to  the  exercise  of  the  power  expressly  con- 
ferred.*'^    Joint  agents  are  jointly  liable  to  their  principal  for  the  proceeds  of  a 


Voght  Mach.  Co.,  29  Ky.  L.  R.  861,  96  S.  "W. 
551),  and  where  a  railroad  company's  agent 
used  abusive  language  to  the  plaintiff  while 
he  was  upon  the  railroad's  property,  engaged 
in  a  conversation  •wath  the  agent  upon  busi- 
ness connected  with  the  agency,  this  is  suffi- 
cient to  show  tliat  the  agent  was  acting 
"within  tlie  scope  of  his  employment,  and  tlie 
railroad  would  be  liable  for  any  damages 
(Southern  R.  Co.  v.  Chambers,  126  Ga.  404. 
5.j   8.   E.    37). 

Mi.siiiipliontion  of  funds  received  by  agent: 
Payment  to  a  bank  of  a  debt  sent  to  it  for 
collection  satisfies  the  debt  regardless  of 
what  subsequently  becomes  of  the  money  or 
papers.  Griffin  v.  Erskine,  131  Iowa,  444,  109 
N.  W.  13.  Where  agents  were  authorized  to 
sell  some  mules  free  and  clear  of  a  mort- 
gage and  to  pay  off  mortgage  with  the 
money  received,  the  fact  that  such  sale  w^as 
made  but  the  agents  did  not  pay  off  the 
mortgage  does  not  leave  the  property  still 
liable.  Hirsh  &  Co.  v.  iBeverly,  125  Ga.  657, 
54   S.   E.   678. 

58.  Singer  Mfg.  Co.  v.  Taylor  [Ala.]  43 
.So.  210.  A  private  corporation  is  liable  for 
the  acts  of  its  agent  in  instituting  a  malici- 
ous prosecution  for  arson,  authorized  by  the 
corporation  or  within  the  scope  of  the, 
agent's  authority.  Farmers'  M.  F.  Ass'n  v. 
Stewart  [Ind.]  79  N.  E.  490.  A  railroad  com- 
pany is  liable  to  a  teamster  for  the  acts  of 
its  depot  agent  in  refusing  to  deliver  to  him 
goods  for  which  he  !iad  orders.  Southern  R. 
Co.  V.  Chambers,  126  Ga.  404,  55  S.  E.  37. 
General  manager  of  defendant  company 
wrote  a  letter  stating  that  plaintiffs  were 
incompetent.  Pennsylvania  Iron  Works  Co. 
V.  Voght  Mach.  Co.,  29  Ky.  L.  R.  861,  96  S. 
W.   551. 

.TO.  Plaintiff's  agent  was  entrusted  with 
a  sum  of  money  to  deposit  to  the  plaintiff's 
credit  in  the  bank,  but  lost  it  instead  in 
gambling.  Ramirez  v.  Main  [Ariz.]  89  P. 
508. 

«0.      See  7  C.  L.   79. 

<5t,  P.elcher  v.  Manchester  Bldg.  &  Loan 
Ass'n    [N.  J.  Err.  &  App  ]   67  A.  85. 

62.  Belcher  v.  Manchester  Bldg.  &  L.  Ass'n 
[N.  J.  Err.  &  App.]  67  A.  85.  An  agent  held 
general,  so  that  his  writing  a  policy  in  a 
sum  larger  than  his  authority  warranted 
was  binding  on  the  principal.  Toung  v. 
Muelle-  Bros.  A.  &  M.  Co.,  124  111.  App.  94. 


63.  Belcher  v.  Manchester  Bldg.  &  Loan 
Ass'n  [N.  J.  Err.  &  App.]  67  A.  85;  Bowles  v. 
Rice  [Va.]  57  S.  B.  575.  A  "steward"  of  a 
club  who  conducted  a  restaurant  at  his  own 
risk  in  connection  with  the  club  and  paid 
bills  with  his  personal  check  held,  if  any,  a 
special  agent.  Reis  v.  Drug  &  Chem.  Club, 
105   N.   Y.    S.    285. 

G4.  Kilpatrick  v.  Wiley,  197  Mo.  123,  95 
S.  W.  213;  Skirrin  v.  O'Brien  [Tex.  Civ.  App.] 
16   Tex.   Ct.   Rep     105,   95   S.  W.   696. 

65.  Kilpatrick  v.  Wiley,  197  Mo.  123,  95. 
S.  W.  213;  American  Bonding  Co.  v.  Ensey 
[Md.]  65  A.  921.  Letter  requesting  an  at- 
torney at  law  to  procure  a  bond.  American 
Bonding  Co.  v.  Ensey    [Md.]   65  A.  921. 

6C.  One  dealing  with  a  cement  br  iker  is 
chargeable  witii  notice  of  his  limited  au- 
thority to  agree  upon  the  time  of  delivery. 
Molloy  V.  Whitehall  Portland  Cement  Co.. 
102  N.  Y.  S.  363;  Bowles  v.  Rice  [Va.]  57  S. 
E.  575.  Salesman  has  no  authority  to  en- 
dorse his  employer's  check.  Blum  Jr.'s  Sons 
V.  Whipple    [Mass.]    SO  N.  E.    501. 

67.  Bowles  v.  Rice  [Va.]  57  S.  E.  575. 
Where  an  agent  was  appointed  to  sell  land 
by  an  instrument  which  was  required  to  be 
in  v/riting,  his  agency  was  special.  Davis 
V.  Trachsler  [Cal.  App.]  86  P.  610.  A  ce- 
ment broker  on  his  own  account,  and  not 
generally  the  agent  of  a  certain  cement 
manufacturer,  is  a  special  agent.  Molloy  v. 
Whitehall  Portland  Cement  Co  ,  102  N.  Y.  S. 
363.  An  authority  to  rent  premises  is  spe- 
cial and  does  not  warrant  the  agent  in 
contracting  for  repairs  and  improvements. 
Tenants  sought  to  avoid  payment  of  rent  on 
ground  tliat  they  should  be  credited  witli 
improvements.  Peddicord  v.  Berk  [Kan.] 
86  P.  465.  An  agent  to  deliver  a  deed  only 
upon  the  happening  of  a  condition  is  a  spe- 
cial agent,  and  delivery  by  him  under  any 
other  circumstances  is  ineffectual.  Ander- 
son v.  Goodwin,  125  Ga.  663,  54  S.  E.  679. 
A  traveling  salesman  is  a  special  agent  with 
only  limited  authority  and  has  no  power  to 
endorse  his  principal's  name  to  checks 
(Blum  Jr.'s  Sons  V.  Whipple  [Mass.]  80  N.  E. 
501),  or  to  make  drafts  upon  his  employers 
(Seattle  Shoe  Co.  v.  Packard  [Wash.]  86  P. 
845).  Where  the  constitution  of  an  associa- 
tion limits  the  authority  of  its  officers,  a 
person  dealing  with  such  officers  is  charged 
with  notice  of  their  limited  authority.    Dris- 
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sjile  by  them,  and  the  payment  by  one  to  the  other  Avithoiit  special  authority  from 
the  principal  does  not  relieve  him  of  his  joint  liability.*'^ 

Brokers,  factors,  attorneys  and  the  like  are  special  kinds  of  tigents,  the  law 
1  dative  to  Avhom  is  separately  treated. ®® 

Authority  to  accept  payment  in  discharge  of  obligations  is  not  easily  inferred,'" 
iind  possession  of  the  contracts  payable  in  money  is  usually  necessary  to  authority.'^ 
Possession  of  writings  evidencing  such  a  contract,  but  not  the  contract,  have  no 
fHich  effect.'^  Power  to  make  investment  does  not  include  power  to  receive  pay- 
iiient  of  the  obligation.'''  Agency  of  an  attorney  to  receive  payment  of  the  debt 
is  not  implied  from  employment  to  draft  the  mortgage,  especially  when  he  does 
not  retain  it  in  custody.'*  A  power  of  attorney  to  fill  blanks  when  given  as  inci- 
dent to  an  assignment  is  strictly  construed  against  the  assignee.'^  Authority  to 
collect  is  not  to  be  expanded  beyond  acts  necessary  to  that  end.'®  Authority  to  sell 
is  not  authority  to  exchange,"'  or  necessarily  to  sell  on  credit,'^  or  agree  to  a  re- 
purchase,'^ but  includes  ordinary  warranting  *°  and  fixing  "^^  or  receiving  the  price.'*- 


coH  V.  Modern  Brotherhood  [Neb.]  109  N. 
W.  158.  The  secretary  of  a  subordinate 
lodge  is  under  the  constitution  a  special 
agent  and  lias  no  authority  to  admit  mem- 
bers.    Id. 

68.  Mason  v.  Wolkowich  [C.  C.  A.]  150  F. 
699.  An  administrator  is  not  entitled  to 
credit  for  payment  of  sums  due  to  heirs 
made  to  one  of  two  persons  having  powers 
of  attorney  to  settle  the  estate  without  the 
consent  of  the  other.  Robbins  v.  Horgan, 
192  Mass.  443,  78  N.  E.  503. 

09.  See  Attorneys  and  Counselors,  7  C.  L. 
."19;  Brokers,  7  C.  L.  465;  Factors,  7  C.  L. 
1642. 

70.  Failure  of  a  person  to  collect  a  debt 
when  due  does  not  authorize  payment  by 
the  debtor  to  an  unauthorized  person  as- 
serting authority  to  receive  it.  Ryle  v.  Man- 
chester Bldg.  &  Loan  Ass'n  [N.  J.  Err.  & 
App.]  67  A.  87.  Defendant  through  plain- 
tiff's salesman  bought  an  order  of  goods  and 
with  them  came  a  statement  of  account 
headed  "pay  none  but  authorized  collect- 
ors." Defendant  paid 
failed  to  turn  it  in  to 
fendant  not  discharged, 
man,   104  N.  Y.   S.   363. 

71.  Payment  of  mortgage  to  one  not  hav- 
ing the  securities  is  neither  paynient  nor 
tender.  Hughes  v.  Clifton  [Ala.]  41  So.  998. 
After  a  mortgage  was  assigned  but  not  re- 
corded the  mortgagor  paid  the  mortgagee 
of  record  and  obtained  release;  this  was  in- 
effectual to  extinguish  the  debt  where  the 
mortgagee  of  record  neither  had  possession 
of  the  security  nor  authority  from  the 
owner  to  receive  payment.  Authority  should 
he  shown  by  possession  of  the  securities. 
Bautz  v.  Adams   [Wis.]    Ill  N.  W.   69. 

72.  Where  a  principal  authorized  his 
agent  to  make  an  investment  for  him  by 
purchasing  shares  in  the  defendant  com- 
pany, which  shares  were  evidenced  by  a 
passbook,  the  continued  possession  of  the 
passbook  was  consistent  with  the  original 
authority  in  making  the  investment,  for  in 
discharging  this  agency  the  periodical  pay- 
ment of  dues  was  necessary,  and  was  not 
evidence  of  an  apparent  authority  to  re- 
ceive payments  of  the  principal  and  inter- 
est of  the  investment.  Belcher  v.  Manches- 
ter Bldg.  &  Loan  Ass'n  [N.  J.  Err.  &  App.] 
67  A.   85. 


the  salesman  who 
plaintiff.  Held  de- 
Zilberman  v.  Fried- 


73.  Belcher  v.  Manchester  BMg.  &  Loan 
Ass'n  [N.  J.  Err.  &  App.]  67  A.  85.  Evidence 
held  to  show  that  owner  of  a  store  was  the 
sole  manager,  and  that  a  clerk  had  no  au- 
thority to  receive  notice  in  regard  to  in- 
surance. German  Ins.  Co.  v.  Goodfriend,  30 
Ky.  L.  R.  218,  97  S.  -W.   1098. 

74.  Mynick  v.  Bickings,  30  Pa.  Super.  Ct. 
401. 

75.  Assignment  of  wages  to  atfcrue.  Sim- 
mons Hardware  Co.  v.  Hargate,  122  111.  App. 
287. 

76.  An  agent  to  collect  rents  and  pay 
taxes  has  no  authoritj^  to  contract  for  re- 
pairs. Meade  Plumbing,  H.  &  L.  Co.  v.  Ir- 
win [Neb.]  109  N.  W.  391.  One  having  au- 
thority to  collect  a  note  given  in  payment 
for  a  horse  has  no  authority  to  take  back 
the  horse  in  payment  of  the  note.  Loy  v. 
McClure  [Mo.  App.]  101  S.  W.  1148.  A  debtor 
in  making  payment  to  an  agent  must  do  it 
In  such  a  manner  as  to  facilitate  the  agent 
in  transmitting  funds  to  liis  principal.  Paj'- 
ment  by  check  or  draft  which  agent  has 
reason  to  believe  is  good  may  be  received, 
but  in  conditional  payment  only.  Griffin  v 
Erskine,  131  Iowa,  444  109  N.  W.  13.  Where 
a  collection  agency  was  employed  to  see 
debtors  and  induce  payment  directly  to  the 
principal,  the  agent  had  no  authority  to 
bring    suit    in    the    name    of    the    principal. 

specially  on  an  outlawed  claim  upon  which 
judgment  had  previously  been  obtained. 
Satterlee  v.  First  Nat.  Bank  [Neb.]  Ill  N. 
W.  591.  Authority  of  agent  to  use  money 
collected  for  any  purpose  except  those  spe- 
cially authorized  is  for  the  jury.  Harvey  v. 
Sparks  Bros.    [Wash.]    88   P.    1108. 

77.  Kearns  v.  Nickse   [Conn.]    66  A.  779. 

78.  Authority  to  sell  land  implies  no  au- 
thority to  sell  on  credit.  Winders  v.  Hill. 
141  N.  C.   694,   54   S.   E.   440. 

79.  A  traveling  salesman,  in  the  absence 
of  any  custom,   has   no   implied   authority   to 

igree  that  on  a  sale  of  goods  any  part 
might  be  returned  before  settlement,  al- 
tliough  the  season  had  closed  for  such 
f,'-oods.  Friedman  &  Sons  v.  Kelly  [Mo.  App.] 
102  S.  W.  1066. 

80.  A  warranty  by  an  agent  to  make  a 
sale  is  binding  on  his  principal.  Warranty 
of  soundness  of  a  horse.  Ellison  v.  Siin- 
mons   [Del.]   65  A.  591. 

81.  Where    the    authority    of   an    agent    to 
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Implied  power  to  warrant  does  not  include  adjustment  of  damages  for  breach  of 
v.-arranty.*^  An  agent  to  make  a  lease  has  authority  to  make  binding  representa- 
tions concerning  his  principal's  title,^*  but  he  cannot  lease  for  a  term  longer  than 
his  known  authority.^^  An  agent  to  deliver  a  policy  may  receive  the  first  premium,*** 
and  if  lie  be  an  issuing  agent  may  issue  enlarged  risks  for  enlarged  premiums.*' 
An  agent  to  pay  over  a  claim  may  make  imconditional  settlement  thereof.** 

(§  2)  D.  Ratification  by  principal  ^^  is  an  act  or  series  of  acts  of  adoptive 
or  otherwise  confirmatory  relation  to  unauthorized  acts  by  agents^"  whereby  tlio 
principal  becomes  bound  as  though  authority  had  existed.^^     Whether  the  acts  or 


sen  cattle  is  admitted,  this  authority  in- 
cluded the  power  to  fix  the  price  and  ar- 
range the  terms  of  sale  so  that  it  is  un- 
necessary to  invoke  the  principle  of  rati- 
fication. Graham  v.  Edwards  [Tex.  Civ. 
App.]  99  .S.  W".  436.  Where  an  agent  has 
the  power  to  sell  cattle,  the  warranty  as  to 
the  number  of  cattle  in  each  class  is  but  a 
means  of  fixing  the  price  and  clearly  with- 
in the  scope  of  the  agent's  powers.     Id. 

82.  By  Code  in  California,  an  agent  in- 
trusted with  the  possession  of  goods  sold 
may  receive  the  price  for  which  they  are 
.sold.     Lindlow  v.  Cohn    [Cal.  App.]   90  P.  485. 

83.  This  provision  cannot  be  extended  so 
as  to  clothe  the  agent  with  authority  to  de- 
termine the  existence  of  a  breach  and  award 
damages.  Lindlow  v.  Cohn  [Cal.  App.]  90 
P.    4S5. 

84.  Finch   v.   Causey    [Va.]    57   S.   E.   562. 
S5.     Finch    v.    Causey    [Va.]    57    S.    E.    562. 

An  agent's  authority  to  lease  premises  for 
monthly  terms  does  not  impliedly  carry  au- 
thority to  make  leases  for  years.  Larkin  v. 
Radosta,  104  X.  T.  S.  165. 

86.  An  insurance  agent  -^'ith  authority 
to  make  contracts  of  insurance  and  deliver 
policies  has  implied  authority  to  accept 
notes  for  the  first  premium.  Kilborn  v. 
Prudential  Ins.  Co.,  99  Minn.  176,  108  N.  W. 
861.  » 

87.  Agents  with  authority  to  solicit  busi- 
ness for  surety  bonds,  receive  applications, 
issue  bonds,  and  receive  premiums,  may  not 
claim  that  they  have  no  authority  to  issue  a 
certain  bond  increasing  their  principal's  lia- 
bility where  an  additional  premium  is  paid. 
Bond  for  an  unlimited  amount  of  liability. 
In  re  American  Fidelity  Co.,  104  X.  Y!  S.  711. 

88.  Where  an  insurance  company  sent 
drafts  to  an  agent  to  pay  the  insurance  upon 
a  risk  wrongfully  believed  to  be  dead,  the 
agent  had  authority  to  make  an  uncondi- 
tional settlement  despite  the  limitations  in 
the  policy.  Payment  made  after  absence  of 
seven  years  of  the  insured  who  later  ap- 
peared. Xew  York  L.  Ins.  Co.  v.  Chittenden 
[Iowa]    112   X.  V\'.   96. 

89.  See   7  C.  L.   81. 

90.  A  simple  denial  of  liability  by  a  cor- 
pora.tion  for  the  unauthorized  act  of  an  em- 
ploye in  making  arrangements  for  a  fun- 
eral is  not  ratification  Rice  v.  Xew  York, 
etc..  R.  Co.    [Mass.]   SI  X.  E.  285. 

Ratificatiou  found:  Exchange  of  stock  of 
goods  for  land  by  agent.  Doolittle  v.  Mur- 
ray &  Co.  [Iowa]  111  X.  W.  999.  Letters 
between  principal  and  agent  held  admis- 
sible to  show  knowledge  of  the  agent's  act 
and  ratification  of  the  same.  Central  Texas 
Groc.  Co.  v.  Globe  Tobacco  Co.  [Tex.  Civ. 
App.]  99  S.  T\'.  1144.  Ratification  by  trustees 
of    a    sale    of    land    made    by    an    agent    who 


was  employed  by  one  only  of  three  trus- 
tees. Hill  V.  People  [Ark.]  95  S.  W.  990. 
Ratification  of  t'he  unauthorized  contract  of 
an  agent  of  a  wholesale  company  with  a  re- 
tailer that  such  retailer  was  to  have  com- 
missions on  all  sales  in  a  certain  district 
which  he  would  O.  K.  Garrett  &  Co.  v. 
Josey  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  824, 
97  S.  W.  139.  Commission  appointed  by  de- 
fendant company  appointed  plaintiff  as  its 
secretary  and  secretary  of  its  engineer. 
Plaintiff's  employment  was  recognized  by 
the  defendant's  president  and  defendant  ac- 
cepted his  services  for  over  a  year,  paid  for 
them,  and  later  discharged  him.  American 
China  Development  Co.  v.  Boyd,  148  F.  258. 
Where  the  general  manager  of  a  railroad 
comxjany  had  notices  of  a  reward  posted  in 
all  the  stations,  the  fact  that  the  president 
of  the  road  traveled  over  it  at  least  once 
in  ten  days  is  evidence  of  ratification  of 
the  general  manager's  act.  Arkansas  S.  W. 
R.  Co.  V.  Dickinson,  78  Ark.  483,  95  S.  W. 
802.  Where  the  plaintiff's  agent  made  a 
sale  of  tobacco  on  consignment  contrary  to 
printed  directions  on  the  order  slip  signed 
by  the  defendant,  it  is  competent  for  the 
agent  to  testify  that  he  made  a  pencil  note 
of  the  terms  on  the  order  slip  and  so  noti- 
fied the  plaintiff,  who  replied  "all  right,"  to 
shoTi^  ratification  of  the  contract  of  sale. 
Central  Texas  Groc.  Co.  v.  Globe  Tobacco 
Co.    [Tex.  Civ.  App.]    99   S.  "U".   1144. 

Xo  ratification  found:  Unauthorized  sale  of 
land.  Skirvin  v.  O'Brien  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.  105,  95  S.  W.  696.  The  fact 
that  the  commissioner  of  the  land  office  ac- 
cepted the  survey  of  landowners  of  a  land 
grant  to  the  extent  of  marking  the  same  on 
a  map  did  not  estop  the  estate  from  there- 
after claiming  that  the  survey  was  incor- 
rect on  the  ground  that  the  act  was  the 
act  of  an  agent  which  was  ratified  by  fail- 
ure of  the  state  to  claim  the  incorrectness 
of  the  survey.  Sullivan  v.  State  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  234,  95  S.  W.  645. 
Where  a  traveling  salesman  was  In  the 
habit  of  drawing  upon  his  employers,  the 
defendants,  for  expense  money,  which  drafts 
the  plaintiffs  cashed  and  which  were  ac- 
cepted by  the  defendants,  no  ratification  of 
the  salesman's  act  is  shown  which  would 
establish  his  authority  to  draw  upon  them 
ad  libitum.  Seattle  Shoe  Co.  v.  Packard 
[Wash.]   86  P.  845. 

91.  A  principal  is  liable  for  the  unau- 
thorized acts  of  its  agents  which  it  rati- 
fies. Prosecution  for  larceny  by  defendants' 
bookkeeper  whose  acts  were  known  to  the 
general  manager  and  president  of  the  de- 
fendant company  who  either  assented  or 
declined  to  interfere.  "White  v.  Apsley  Rub- 
ber Co.    [Mass.]    80   X.   E.   500. 
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conduct  were  so  may  be  for  the  jury,*^-  but  may  be  implied  by  the  circumstances  ®^ 
from  an  acceptance  by  the  principal  of  the  benefits  derived  from  the  agent's  un- 
authorized acts/*'*  or  by  bringing  suit  founded  upon  the  agent's  eontract,^^  but  mere 
silence  is  not  usually  diffident  °^  unless  combined  with  other  circumstances  making 
it  the  principal's  duty  to  speak.'''  A  principal  does  not  ratify  the  employment  of 
a  subagent  by  accepting  the  results  of  his  acts  unless  he  has  knowledge  of  such 
employment."®  Ratification  is  not  to  be  inferred  until  the  principal  has  iull  knowl- 
edge and  then  continues  to  be  inactive,®"  unless  he  accepts  the  benefits  of  the  acts 


92.  Where  policy  required  tliat  books, 
etc.,  be  kept  in  a  safe,  but  the  agent  agreed 
that  this  would  not  be  enforced  and  after  a 
loss,  the  books,  etc.,  having  been  destroyed, 
the  adjuster  required  duplicate  copies,  mak- 
ing no  objection  to  their  loss,  and  it  fur- 
ther appeared  that  the  premium  was  paid 
after  the  loss  and  retained,  the  question  of 
ratification  is  for  the  jury.  Gish  v.  Insur- 
ance Co.  [Okl.]  87  P.  869.  Whether  unau- 
thorized employment  of  surgeon  was  rati- 
lied,  where  it  appeared  that  surgeon  re- 
ported and  the  principal  produced  the  re- 
port but  did  not  negative  inference  that  it 
was  seasonably  received  and  no  disaffirm- 
ance was  made.  Hall  v.  New  York,  etc.,  R. 
Co.,    27    R.   I.    525,    65   A.    278. 

93.  One  tenant  in  common  ratifies  acts  of 
the  other  by  seeing  work  done,  making  par- 
tial payment  therefor,  etc.  Hilton  v.  Han- 
.son.  101  Me.  21,  62  A.  797. 

04.  Fraud  by  agent.  Krolik  v.  Curry 
[Mich.]  14  Det.  Leg.  N.  74,  111  N.  W.  761; 
.Schiffer  v.  Anderson  [C.  C.  A.]  146  F.  457. 
Where  one  receives  the  proceeds  of  the  sale 
of  land  and  executes  and  delivers  a  deed 
therefor,  she  is  in  no  position  to  deny  the 
agency  of  one  making  the  sale.  Millard  v. 
Smith,  119  Mo.  App.  701,  95  S.  W.  940.  A 
party  whose  attorney  settled  a  claim  and 
turned  over  the  amount  to  him  which  he 
kept  without  objection  has  ratified  the  act 
of  his  attorney  If  done  without  authority. 
Fenimore  v.  White  [Neb.]  Ill  N.  W.  204. 
Husband  piirchased  land  with  his  wife's 
money  under  an  agreement  to  convey  to  a 
third  party.  Held,  since  by  taking  title  she 
ratified  husband's  act,  she  could  not  refuse 
to  complete  the  husband's  contract  and  con- 
vey to  plaintiffs.  Peterson  v.  Hicks  [Wash.] 
86  P.  634.  Payment  with  knowledge  for 
services 'performed  tends  to  show  ratifica- 
tion. Kennedy  v.  Supreme  Lodge  Knights 
of  Pythias,  124  111.  App.  55.  Acceptance  of 
a  check  and  appropriation  of  proceeds  held 
a  ratification  of  a  settlement  made  by  an 
agent,  though  principal  wrote  defendant 
that  they  would  not  be  bound.  Stetson- 
Preston  Co.  V.  Dod.son  &  Co.  [Tex.  Civ.  App.] 
103  S.  W.  685. 

95.  Purchase  of  a  horse  by  one  of  sev- 
eral associated  for  that  purpose  is  ratified 
by  bringing  suit  by  all  upon  a  breach  of 
warranty.  Daugherty  v.  Burgess,  118  Mo. 
App.  557,  94  S.  W.  594.  In  a  suit  by  a  con- 
.signoe  against  a  carrier,  the  plaintiff  can- 
not show  lack  of  authority  in  the  consignor 
to  make  tlie  shipment.  Bell  Bros.  v.  West- 
ern   A.  R.  Co  ,  125  Ga.  510,  54  S.  E.  532. 

90.  A  customer  on  a  vacation  received 
notificiition  from  his  broker  of  the  sale  of 
securities  and  made  no  objection  for  ton 
days  until  he  returned.  Burnham  v.  Law- 
son,  103  X.  Y.  S.  482.     Salesman  endorsed  his 


employer's  check  who  allowed  two  years  to 
elapse  before  giving  notice  to  defendant, 
and  it  was  held  that  this  was  not,  as  mat- 
ter of  law,  ratification.  Blum  Jr.'s  Sons  v. 
Whipple  [Mass.]  80  N.  E.  501.  Where  a 
traveling  salesman  took  an  order  and  fixed 
a  price  without  authority,  sending  such  or- 
der to  his  principal,  the  mere  silence  of  his 
principal  after  its  receipt  does  not  consti- 
tute acceptance.  Gould  v.  Cates  Chair  Co. 
[Ala.]   41  So.  675. 

97;  Where  a  shipper  of  corn  made  no  ob- 
jection to  the  methods  of  treatment  of  ship- 
ments by  the  railroad  company  during  sev- 
eral months  of  a  particular  transaction,  but 
at  the  end  sought  to  recover  damages  for 
acts  which  he  had  acquiesced  in,  his  silence 
was  consent  and  he  cannot  recover.  Suther- 
land V.  Illinois  Cent.  R.  Co.  [C.  C.  A.]  152  F. 
694;  White  v.  Apsley  Rubber  Co.  [Mass.]  80 
N.  E.   500. 

98.  Groscup    v.    Downey    [Md]    65    A.    930. 

99.  Belcher  v.  Manchester  Bldg.  &  Loan 
Ass'n  [N.  J.  Err.  &  App.]  67  A.  85;  Lindlow 
V.  Cohn  [Cal.  App.]  90  P.  485;  Ryle  v.  Man- 
chester Bldg.  &  Loan  Ass'n  [N.  J.  Err.  & 
App.]  67  A.  87.  Manager  of  a  company  knew 
that  books  of  company  were  being  audited 
and  assisted  therein  but  did  not  know  it 
was  on  behalf  of  the  company.  Thiel  De- 
tective Service  Co.  v.  Seavey,  145  Mich.  674, 
13  Det.  Legf.  N.  610,  108  N.  W.  1080.  Em- 
bezzlement by  an  agent  to  manage  real  es- 
tate of  funds  to  pay  taxes  is  not  ratified  by 
a  refusal  to  reimburse  unless  knowledge  of 
the  transaction  is  shown.  Foote  v.  Cotting 
[Mass.]  80  N.  E.  600.  Lease,  seals  placed 
thereon  by  lessor's  agent  after  signing  by 
lessees^  and  witliout  their  knowledge  or  that 
of  the  'lessor.  Suit  brouglit  upon  the  sealed 
instrument.  Tulane  University  v.  O'Connor. 
192  Mass.  428,  7S  N.  E.  494.  Where  a  person 
without  authority  in  behalf  of  the  mort- 
gagee refused  to  accept  certain  insurance 
offered  by  the  mortgagee,  such  act  is  not 
ratified  by  a  suit  to  foreclose  brought  by 
such  person  without  the  mortgagee's  knowl- 
edge. Ver  Veer  v.  Malone  [Iowa]  112  N.  W. 
82.  Contract  for  sale  of  coal  which  pur- 
chaser's agent  arranged  need  not  be  deliv- 
ered promptly.  By  accepting  a  shipment 
not  delivered  promptly  the  purchaser  did 
not  ratify  agent's  arrangement  of  which  it 
was  ignorant.  Pittsburgh  &  Ohio  Min.  Co. 
V.  Scully,  145  Mich.  229,  13  Det.  Leg.  N.  476, 
108  N.W.  503.  A  principal  by  receiving  the 
monthly  rentals  stipulated  for  in  a  lease  for 
three  years  did  not  ratify  the  act  of  lii.s 
4gent  who.se  authority  was  restricted  to 
monthly  leases  in  making  such  lease.  Lar- 
kin  V.  Radosta,  104  N.  Y.  S.  165.  Where  a 
statute  requires  an  agent's  authority  to 
lease  for  terms  exceeding  three  years  to  be 
in  writing,   and   an   agent   with   authority    to 
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or  intentionally  assumes  the  obligation  without  inquiry.^  An  agency  may  be  rati- 
iiecl  by  adopting  the  unauthorized  employment  of  the  agent.-  A  principal  cannot 
ratify  in  part  and  repudiate  in  part  the  unauthorized  act  of  his  agent.^  Assent  to  an 
authorized  offer  made  by  an  agent  which  is  not  accepted  is  not  assent  to  a  similar 
offer  later  made  to  the  same  or  diff'erent  parties.-*  A  power  of  attorney  to  act  in 
the  future  does  not  amount  to  a  ratification  of  prior  acts  by  the  grantee.^  An  agent 
cannot  ratify  his  own  unauthorized  acts.''  Eatification  of  a  written  contract  for 
the  sale  of  land  may  be  by  parol.'  It  is  the  general  rule  that  where  an  agent 
makes  a  deed  of  land  of  his  principal  without  authority,  ratification  must  be  by 
deed  of  the  principal  and  cannot  be  implied  from  assent  and  other  circumstances.^ 
(§  2)  E.  Undisclosed  agcnrij.^ — The  act  of  an  agent  acting  for  an  undis- 
closed principal  is  the  act  of  the  principal  and  he  may  sue  or  be  sued  when  his 
identity  Ijecomes  known.^*'  It  is  immaterial  that  the  principal  was  never  given 
credit  provided  the  cii-cumstances  are  not  such  as  to  make  such  a  result  unjust  or 
inequitable.^^  Where  an  undisclosed  principal  sues  on  a  contract  by  his  agent  in 
his  own  name  with  a  person  unaware  of  the  agency,  such  suit  is  subject  to  any  de- 
fense acquired  by  the  third  party  before  notice  of  agency,^^  but  if  the  party  knew 
or  had  reason  to  know  of  the  fact  of  agency,  he  cannot  plead  such  defenses.^^  To 
hold  a  person  liable  as  an  undisclosed  principal  he  must  be  a  party  unknown  to  the 
transaction."  One  who  has  dealt  with  an  agent  cannot  upon  discoverv  of  an  un- 
disclosed principal  hold  both  the  agent  and  the  principal. ^^     Title  to  propertv  taken 


make  leases  for  periods  as  long  as  three 
yoars  makes  an  unauthorized  lease  for  ten 
>ears,  the  fact  of  occupancy  and  improve- 
ments by  the  tenants  is  inadequate  notice 
to  the  principal  to  impose  the  duty  of  in- 
■  Hiring-  whether  the  agent  had  exceeded  his 
;  uthority  so  that  acquiesance  would  not 
n-ork  as  ratification.  Clement  v.  Toung-Mc- 
Shea  Amusement  Co.  [N.  J.  Err.  &  App.]  67 
A.  82. 

1.  Heinzerling  v.  Agen   [Wash.]   90  P.  262. 

2.  Tate  V.  Aitkin   [Cal.  App.]   90  P.   836. 

3.  A  principal  could  not  retain  a  note 
and  repudiate  the  remainder  of  a  settlement 
bv  which  it  was  obtained.  Dolvin  v.  Ameri- 
can Harrow  Co.,  125  Ga.  699,  54  S.  E.  706; 
Mclieod  V.  Despain  [Or.]  90  P.  492.  Sales 
of  flour  made  by  an  agent.  The  principals 
sought  to  hold  the  purchaser  to  the  sale  but 
to  avoid  terms  of  payment  made.  Brennan 
V.  Dansby    [Tex.   Civ.  App.]    95  S.  "VS'.   700. 

4.  Hoskins  v.  O'Brien  [Wis.]  112  N.  W. 
466. 

5.  An  owner  gave  a  power  of  attorney 
to  sell  land  having  no  knowledge  that  the 
grantee  had  already  given  a  bond  for  a 
deed.     Britt  v.  Gordon    [Iowa]    108  N.  W.  319. 

6.  Secretary  of  a  lodge  having  admitted 
a  party  to  membership  without  authority 
cannot  ratify  this  act  by  later  accepting 
dues.'  Driscoll  v.  Modern  Brotherhood  of 
America  [Neb.]  109  N.  W.  158.  An  owner 
executed  a  power  of  attorney  to  sell  land 
to  one  who  had  already  given  a  bond  for  a 
deed  to  a  third  party.  The  third  party  then 
paid  part  of  the  purchase  price  which  was 
retained  by  the  agent.  Britt  v.  Gordon 
[Iowa]    108  N.  W.   319. 

7.  Brandon  v.  Pritchett,  126  Ga.  286,  55 
S.   E.    241. 

8.  Knowledge  of  the  son  of  a  landowner 
and  the  fact  that  a  letter  was  written  to 
the  owner  stating  the  unauthorized  act  of 
the  agent  would  not  show  knowledge  from 
wliich   assent   might   be   implied.      Skirvin    v. 


O'Brien  [Tex.  Civ.  App.]  16  Tex.  Ct.^Rep. 
105,  95  S.  W.  696.  But  see  contra.  Where 
authority  to  sell  land  is  required  by  stat- 
ute to  be  in  writing  but  the  owner  knows 
that  another  is  trying  to  make  a  sale,  and 
had  made  out  a  deed  in  her  name  and  she 
accepted  the  full  purchase  price,  there  was 
an  irrevocable  ratification  of  such  act.  Kirk- 
patrick  v.  Pease  [Mo.]  101  S.  W.  651. 
».      See  7  C.  L.  84. 

10.  Agent  to  purchase  cattle  took  title 
to  same  in  his  own  name.  Kempner  v.  Dil- 
lard  [Tex.]  101  S.  \V.  437.  Where  a  written 
contract  is  signed  by  agents  in  their  names 
only  and  is  not  under  seal,  action  may  be 
maintained  on  it  either  by  or  against  the 
principals,  even  in  case  of  a  contract  for 
sale  of  land.  Pelletreau  v.  Brennan,  113 
App.  Div.  806,  99  N.  Y.  S.  955.  Plaintiff  con- 
tracted with  defendant  for  dispatch  of  tele- 
gram througli  his  agent.  Western  Union 
Tel.  Co.  V.  Mankor  [Ala.]  41  So.  850.  Where 
the  fact  of  agSncy  is  concealed,  the  person 
dealing  with  tlie  agent  may,  upon  discovery 
of  the  principal,  hold  him  liable  and  not  tlie 
agent.  Brown  v.  Tainter,  99  N.  Y.  S.  1030. 
Where  one  acts  as  the  secret  agent  of  an- 
other, evidence  of  what  he  did  and  said 
while  acting  as  agent  is  admissible  against 
the  principal.  Schiffer  v.  Anderson  [C.  C. 
A.]    146  F.   457. 

11.  Berry  v.   Chase    [C.   C.   A.]    146   F.   625. 

12.  13.  Frazier  v.  Poindexter,  78  Ark.  241, 
95  S.  W.   464. 

14.  An  indorser  of  a  note  for  wliose  bene- 
fit money  was  borrowed  cannot  be  held  as  a 
principal  where  the  indorsement  was  pro- 
cured at  the  lender's  request.  Brown  v. 
Tainter,  99  N.  Y.  S.  1030.  A  person  dealing 
with  an  agent  acting  for  an  undisclosed 
principal  i.s  not  bound  to  follow  up  facts 
which  tend  to  give  notice  of  the  agent's 
real  relations.  Book  v.  Jones  [Tex.  Civ. 
App.]    17   Tex.   Ct.   Rep.   509,   98  S.  W.   891. 

15.  Stock    broker    acting    for    undisclosed 
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l/V  an  agent  in  his  own  name  does  not  pass  to  his  undisclosed  principal  in  the  ea^^o 
of  negotiable  instruments  and  contracts  under  seal.^" 

(§2)  F.  Notice  through  agency.'^' — If  any  material  fact  comes  to  the  agent's 
knowledge  or  notice  in  the  course  of  and  with  respect  to  his  employment,  the  prin- 
cipal is  charged/^  but  knowledge  of  matters  not  within  the  scope  of  the  agent's  em- 
ployment cannot  be  imputed/"  and  knowledge  of  an  agent  is  not  knowledge  of  the 
principal  Avhen  the  agent  is  engaged  in  an  idependent  fraudulent  act,-°  or  wdiere 
the  knowledge  is  such  that  according  to  human  nature  and  experience  the  agent  is 
certain  to  conceal,  or  where  the  agent  is  acting  in.  an  adversary  relation  to  the  prin- 
cipal/^ or  where  the  knowdedge  w^as  acquired  wjiile  acting  for  himself  or  for  a  tliird 


customer   purchased  stocks  through   another 
house.     Berry  v.  Chase   [C.  C.  A.]  .146  F.  625. 
10.     Kempner   v.   Dillard    [Tex.]    101   S.  W. 
437. 

17.     See  7   C.  L.   S6.     See,   also,   Clark  &   S. 
Agency,  1039. 

IS.     Blowers   v.    Southern    R.    Co.,    74    S.    C. 
221,    54    S.    E.    368.      Assignee    of   a   judgment 
chargeable  with    knowledge   of   his   attorney 
as  to  defenses.     Boice  v.  Conover   [N.  J.  Err. 
&  App.]    65  A.   191.     Notice  to  one  tenant   in 
common    representing    all    parties    is    notice 
to  all.     Atterbury  v.   Hopkins    [Mo.   App.]    99 
S.    "^".    11.      A    principal    whose    agent    buys 
land   knowing   that    the    vendor    has    already 
contracted     with     another     is     also     charged 
with  such  knowledge.     Johnson  v.  Tribby,  27 
App.   D.   C.   281.      Knowledge   of  a  bank   that 
a    bankrupt    had    preferred    a    claim    in    its 
hands    for    collection    is    knowledge    of    the 
creditor.     Hooker  v.  Blount   [Tex.  Civ.  App.] 
16   Tex.   Ct.   Rep.   993,   97   S.   W.   1083.      Several 
parties    signed    a    note    as    makers    with    the 
understanding   known    to    the    payees'    agent 
that    the   note   was   to    be    used   as    collateral 
by    the    payee    for    a    certain    purpose.      Such 
knowledge    bound    the    payee.       Hoffman    v. 
Habighorst    [Or.]    89  P.   952.     Where   the   un- 
derstanding   between     the     agent     of     grain 
brokers  and  a  third  party  is  that  such  third 
party  is  buying  options  merely  without  any 
intention    of    deliveries,     the    principals    are 
charged   with   knowledge   and    it   is   assumed 
that    they    executed    such    orders    with    this 
understanding.      Ware    v.    Heiss    [Iowa]    110 
X.  W.  594.     Knowledge  of  the  local  attorney 
and    president    of   a   local    board   of   directors 
of  a  foreign  corporation  in  regard  to  a  mat- 
ter  coming   within    the    sphere   of   their   em- 
ployment and  acquired  during  their  employ- 
ment and   acquired   before   sojiding  their   re- 
port to  the  home  company   must  be  imputed 
to   the   company.      Armstrong  v.   Ashley,    204 
U.    S.    272,   51   Law.    Ed.    482.      Where   defend- 
ants requested  plaintiff's  agent  to  communi- 
cate  to   plaintiffs    an   offer   to   sell    at   a   cer- 
tain   price,    the    agent    became    the    defend- 
ant's   agent    for    that    purpose    and    for    re- 
ceiving   the    plaintiff's    acceptance,    and    an 
acceptance  communicated  to  such  agent  was 
binding  without  notice   upon  the  defendants. 
McClesky  v.  Howell  Cotton  Co.    [Ala.]    42  So. 
67.     An  agent  for  the  sale  of  machines   was 
required  by  a  due  regard  for  business  meth- 
ods  to   take   into   consideration   the   financial 
responsibility  of  a  purchaser  so  that  knowl- 
edge  on   his  part   of  the   transfer   and   mort- 
gage  of  land   by   a  purchaser   was   notice   to 
his  principal.     Gibbes  Mach.   Co.   v.   Rope    [S. 
C]   57  S.  E.  667.     Notice  to  a  clerk  in  a  store 
that    insurance    on    goods    would    not    be    re- 
newed is  not  notice   to  owner.     German   Ins. 
Co.  V.  Goodfrlend,  30  Ky.  L.   R.   218.  97   S.  W. 


1098.  From  the  mere  fact  that  the  secre- 
tary of  a  company  who  is  also  a  director 
makes  an  unauthorized  lease,  his  knowl- 
edge cannot  be  ascribed  to  the  company. 
Clement  v.  Young-McShea  Amusement  Co. 
[N.  J.  Err.  &  App.]  67  A.  82.  One  who  is 
superintendent  of  lime  M'orks  for  the  de- 
fendant but  not  his  general  superintendent 
has  no  authority  to  interfere  in  an  outside 
matter,  such  as  cutting  a  ditch  across  a 
roadway.  Dunn  v.  Gunn  [Ala.]  42  So.  686. 
An  architect  not  being  an  agent  in  any 
matter  connected  with  the  purchase  of  or 
payment  for  materials,  his  knowledge  that 
certain  materials  were  being  obtained  is  even 
not  chargeable  to  the  owner.  Chicago  Lumber 
&  Coal  Co.  v.  Garmer  [Iowa]  109  N.  W.  780. 
Knowledge  of  a  hired  man  employed  to  re- 
ceive and  weigli  corn  that  it  miglit  be  sub- 
ject to  a  prior  lien  is  not  to  be  imputed  to 
his  master  where  by  statute  in  Missouri 
one  purchasing  crops  raised  on  rented  prop- 
erty is  liable  for  unpaid  rent  if  he  ha.^ 
knowledge  that  tliey  were  raised  on  renteii 
premises.  King  v.  Rowlett,  120  Mo.  App. 
120.  96  S.  W.  493.  Traveling  salesman  held 
to  have  no  authority  to  receive  notice  of 
change  in  ownership  of  business  foreign  to 
his  "territory."  Mackey-Nesbet  Co.  v.  Kuhl- 
man.   119  111.  App.  144. 

20.  A  "binding  receipt"  issued  by  a  life 
insurance  agent  is  not  binding  upon  the 
company  if  it  states  that  it  is  issued  for  a 
paid  up  cash  premium  but  only  half  tlie 
premium  was  paid  by  note,  the  agent  mak- 
ing a  present  of  the  remainder,  his  com- 
mission, to  the  insured.  Union  Cent.  Life 
Ins.   Co.  V.   Robinson    [C.  C.   A.]    148   F.   358. 

21.  Wardlaw  v.  Troy  Oil  Mill,  74  S.  C. 
368,  54  S.  E.  658.  Where  an  agent  is  seek- 
ing to  secure  a  certain  membership  to  ob- 
tain a  charter  for  an  organization  and  per- 
sons over  a  certain  age  were  not  eligible, 
the  plaintiff  knowing  the  agent's  purpose 
and  not  being  eligible  had  no  right  to  as- 
sume that  his  true  age  would  be  communi- 
cated to  the  principals.  Elliott  v.  Knights 
of  Modern  Maccabees  [Wash.]  89  P.  929. 
"V\''here  an  agent  was  empowered  to  man- 
age property  and  embezzled  funds  to  pay 
the  taxes,  his  principal  is  not  charged  with 
constructive  notice  of  his  act.  Foote  v.  Cot 
ting  [Mass.]  SO  N.  E.  600.  An  agent  cannot 
by  agreement  with  a  third  party  knowing 
the  facts  deposit  the  money  of  his  principal 
with  such  third  party  to  his  own  credit 
and  thereby  exclude  his  principal  from  re- 
covery of  the  same.  Robards  v.  Hamrick 
[Ind.  App.]  79  N.  E.  386.  The  agent's  knowl 
edge  of  his  wrong  towards  the  principal  is 
not  imputable.  Agent  charged  overdrafts 
without  authority.  Merchants'  Nat.  Bk.  v. 
Nichols   &   Shepard  Co.,    123    111.   App.    430. 
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person  and  not  for  llie  principal.--  nnless  clear  proof  is  made  that  the  agent  had 
such  knowledge  in  mind  at  the  time  of  the  transaction  in  question."  Xotice  to  the 
Mgent  before  the  agency  is  begun  or  after  its  termination  will  not  ordinarily  affect 
the  principal.-*  The  fact  that  agents  committed  a  fraud  does  not  alter  the  legal 
cifect  of  their  knowledge  as  binding  on  the  principal  in  regard  to  third  parties 
having  no  knowledge  of  such  fraud.-'  If  a  principal  receives  from  his  agent  a 
deed  to  land  without  payment  of  a  consideration,  he  is  bound  to  know  the  terms 
upon  which  it  was  gi-anted.-®  The  rule  in  many  of  the  states  is  that  an  insur- 
ance company  cannot  avail  itself  of  provisions  in  a  policy  that  it  be  void  if  certain 
facts  do  not  exist  when  these  facts  were  known  to  the  agent  not  to  exist  when  he 
issued  the  policy,  and  such  knowledge  by  the  agent  may  be  proved  by  parol,"  but 
the  opposite  rule  prevails  in  the  Federal  and  some  other  courts.-^ 

(§8)  G.  Mode  of  executing  authority. -^^kn  agent  ha\ing  authority  to  sign 
liis  principal's  name  to  an  instrument  governed  by  the  statute  of  frauds  need  not 
iudicate  that  the  signature  is  by  the  agent.^° 

(§2)  //.  Remedies,  pleadings,  procedure,  and  proof. ^'^ — Assumpsit  will  lie 
for  breach  of  a  contract  for  the  sale  of  land  made  by  an  agent  despite  the  fact  that 
it  is  sealed  by  the  agent's  own  seal,  as  this  may  be  treated  as  surplusage,  the  agent 
having  no  authority  to  bind  his  principal  by  a  sealed  contract.^-  The  making  of  a 
claim  of  liability  against  the  agent  does  not  waive  the  principal's  liability.^^ 

It  may  be  alleged  that  an  act  was  done  by  the  principal  through  his  agent,^* 
and  it  is  not  necessary  as  between  the  principal  and  the  third  person  to  allege 
positively  that  the  agent  was  authorized.^^  If  a  contract  be  pleaded  as  the  joint 
persona.1  act  of  two,  it  cannot  be  shown  that  one  made  it  for  himself  and  as  agent 
for  the  other."''  A  plea  of  no  agency  should  definitely  negative  the  allegation  of 
agency." 


32.  Where  the  president  of  a  company- 
procured  from  a  bank  of  which  he  was  a 
director  a  loan  upon  encumbered  property, 
his  Icnowledge  of  the  incumbrance  was  not 
notice  to  the  banlv.  Wardlaw  v.  Troy  Oil 
Mill,  V4  S.  C.  36S,  54  S.  E.  658.  An  agent  is 
not  presumed  to  have  communicated  to  his 
principal  professional  confidences  received  in 
representing  a  third  person.     Id. 

23.  The  fact  that  an  agent  knew  during 
a  prior  transaction  that  certain  calves 
were  smuggled  is  not  kno^vledge  charge- 
able to  his  principal  in  a  purchase  of  the 
same  animals  when  grown  full  size,  there 
being  no  evidence  that  the  agent  knew  they 
were  the  same  animals.  Badger  v.  Cook, 
101   N.   Y.   S.   1067. 

24.  Reed  v.  Munn  [C.  C.  A.]  148  F.  737. 
Admissions  of  an  agent  after  the  comple- 
tion of  a  transaction  are  not  admissible  as 
against  the  principal  to  show  notice.  After 
the  lease  of  his  wife's  land  a  husband  ad- 
mitted that  he  knew  another  party  claimed 
a  part  of  it.  Finch  v.  Causey  [Va.]  57  S.  E 
562.  Attorney  at  law  committed  a  fraud 
affecting   title   to   land   prior   to    his    employ- 

1  ment  by  the  defendant  to  pass  upon  the 
title  and  draw  deeds.  Goerz  v.  Barstow  [C. 
C.   A.]    148   F.   562. 

25.  Armstrong  v.  Ashley,  204  U.  S.  272, 
51   Law.    Ed.    482. 

2«».  Agent  obtained  a  grant  of  part  of  a 
parcel  of  land  for  his  principal  who  had 
title  to  the  remainder  upon  terms  that  the 
entire  tract  was  to  be  conveyed  back  to 
the  original   grantor.     By  receiving  the  deed 


the  principal  was  given  notice  of  these 
terms.  Carter  v.  Gray,  79  Ark.  273,  96  S.  W. 
377. 

27.  Agent  knew  that  party  insured  was 
not  the  unconditional  owner  as  required  by 
the  policy.  Pearlstine  v.  Phoenix  Ins.  Co., 
74   S.  C.   246,   54   S.   E.   372. 

28.  Northern  Assur.  Co.  v.  Grand  "View 
Bldg.   Ass'n,    183   U.    S.   308,    46   Law.   Ed.    213. 

See,  also.  Insurance,  8  C.  L.  377;  Fraternal 
Mutual  Benefit  Associations,   7  C.  L.   1777. 
2!».      See   7  C.  L.   8  7. 

30.  "V^'ife  with  authority  signed  her  own 
name  and  that  of  her  husband  to  an  agree- 
ment for  the  sale  of  land.  Whitworth  v. 
Pool,   29  Ky.  L.   R.   1104,  96  S.  W.   880. 

31.  See  7  C.  L.  87. 

32.  Horner  V.   Beasley    [Md.]    65   A.    820. 

33.  Laguna  Valley  Co.  v.  Fitch,  121  111. 
App.   607. 

34.  Sending  telegram  by  agent.  Western 
Union  Tel.  Co.  v.  Garthright  [Ala.]  44  So. 
212. 

35.  Complaint  held  to  sufficiently  allege 
that  defendant's  husband  was  her  author- 
ized agent.  McGeever  v.  Harris  &  Sons 
[Ala.]    41  So.  930. 

36.  Clark  v.  Wooster   [Conn.]    64  A.   10. 

37.  It  is  not  sufficient  in  a  statement  of 
defense  to  deny  an  allegation  of  agency  in 
respect  of  a  particular  enterprise  by  alle- 
gation that  there  was  no  such  agency  cre- 
ated by  a  particular  contract  relating  to 
such  enterprise.  Martin  Co.  v.  Williams,  30 
Pa.   Super.  Ct.   298. 
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The  charge  should  set  forth  correctly  the  test  of  the  principal's  lia])ility,'^  hut 
need  not  single  out  the  fact  that  express  authority  was  or  Avas  not  shown.^" 

Evidence  of  authority.*'* — In  an  action  on  a  contract  made  hy  an  agent,  the 
authority  of  the  agent  will  be  presumed  unless  questioned."  A  principal  may 
testify  as  to  the  authority  given  his  agent."  If  there  be  evidence  of  the  agency  any 
declarations  of  the  agent  as  to  his  authority  are  admissible,'*"  and  if  there  be  evi- 
dence of  authority  to  make  a  contract  -respecting  the  subject-matter,  a  contract  in 
relation  thereto  signed  by  the  agent  and  acted  on  by  the  principal  is  competent.** 
Where  the  fact  of  agency  is  admitted,  proof  of  the  acts  of  the  agent  within  the  scope 
of  his  duties  is  evidence  that  such  acts  were  acts  of  the  principal.*"  In  determin- 
ing the  scope  of  an  agent's  authority  in  a  particular  transaction,  it  matters  not 
what  his  relation  to  his  principal  was  in  other  matters.*^  Where  an  agent  acts 
outside  the  apparent  scope  of  his  authority,  it  is  necessary  in  order  to  bind  his  prin- 
cipal to  show  by  evidence  aliunde  the  acts  of  the  agent  that  he  was  actually  in- 
vested with  the  special  power  that  he  assumed  to  exercise,*'  but  evidence  of  the  cus- 
tom and  course  of  business  in  other  matters  is  admissible  as  showing  the  apparent 
authority.*'''  Despite  the  fact  that  by  written  agreement  an  agent  appears  as  prin- 
cipal, it  may  be  shown  l)y  parol  that  he  is  acting  for  an  undisclosed  princpal.*^  The 
determination  of  the  facts  as  to  what  particular  authority  was  given  is  a  jury  func- 
tion.^° 


3S.  Charge  to  jury  held  incorrect  in  that 
the  liability  of  a  principal  for  agent's  acts 
was  not  limited  to  acts  authorized  by  the 
principal  or  ratified  by  him.  Weir  v.  Long 
[Ala.]    39  So.   974. 

HO.  Lawrie  v.  Lininger  &  Metcalf  Co. 
FNeb.]    107  N.  W.   259. 

40.  Evidence  of  the  agency,  see  ante, 
§    1   D. 

41.  The  validity  of  an  assignment  ques- 
tioned on  the  ground  of  lack  of  authority. 
No  evidence  was  introduced  on  the  subject, 
however,  and  authority  was  presumed. 
Strayhorn  v.  McCall,  7S  Ark.  209,  95  S.  W. 
455. 

42.  An  employer  raiglit  testify  that  a 
salesman  was  only,  aulhorized  to  take  or- 
ders subject  to  approval.  Gould  v.  Gates 
Chair  Co.    [Ala.]    41   So.   675. 

43.  Eagle  Iron  Co.  v.  Baugh  [Ala.]  41  So 
662;  Western  Cottage  P.  &  O.  Co.  v.  Ander- 
son [Tex.  Civ.  App.]   101  S.  W.  1061. 

Contra:  In  New  Jersey  declarations  of  a 
person  alleged  to  be  an  agent,  although  ac- 
companying his  acts,  are  not  competent  to 
establish  either  the  fact  or  the  extent  of 
the  authority.  Ryle  v.  Manchester  Bldg.  & 
Loan    Ass'n     [N.    J.    Err.    &    App.]     67    A.    87. 

Neither  the  declaration  of  an  agent  nor 
the  conduct  of  others  founded  on  his  declar- 
ations are  competent  evidence  of  liis  autlior- 
ily  to  sell  as  his  own  that  for  which  he  was 
a  selling  agent.  Westheimer  v.  State  Loan 
Co.    [Mass.]    81  N.  E.   2S9. 

44.  Thompson  v.  Mills  [Tex.  Civ.  App.] 
101    S.   W.    500. 

45.  Acts  of  superintendent  in  ordering 
extra  work.  Baldwin  v.  Polti  [Tex.  Civ. 
App.]    101   S.  W.   543. 

40.  Storms  v.  Mundy  [Tex.  Civ.  App.]  101 
S.    W.    258. 

47.  A  foreman  in  charge  of  cattle  for  the 
mortgagor  has  no  authority  to  give  them  up 
and  ship  tliem  to  the  mortgagee.  McGraw 
V.   O'Ncll   [Mo.  App.]    101  S.  W.   132. 

48.  Authority     Implied      from     customary 


acts,  see  supra,  §  2  A.  Wliere  in  an  action 
for  goods  sold  it  appeared  tliat  plaintiff's 
■salesman  sold  nearly  all  the  goods  sued  for, 
vnd  that  tlie  defendant  had  frequently  paid 
tlie  salesman  money  on  account  wliicli  was 
credited  to  him  by  the  plaintiff,  evidence  of 
money  paid  by  the  defendants  for  which  the 
salesman  gave  defendants  a  receipt  credit- 
ing the  same  to  the  general  account  was  ad- 
missible to  show  the  salesman's  authority. 
MTirphy  v.  St.  Louis  Coffin  Co.  [Ala.]  43  So. 
212.  Evidence  of  the  acts  of  a  general 
manager  of  a  railroad  company  is  admissible 
to  sliow  the  scope  of  his  authority.  Ar- 
kansas S.  W.  R.  Co.  V.  Dickinson,  78  Ark. 
4.S3,  95  S.  W.  802.  Evidence  that  an  em- 
ploye of  the  defendant  had  an  office  in  its 
freight  df>pot,  collected  charges  and  freight, 
and  directed  movement  of  cars,  is  competent 
to  show  that  such  employe  was  acting 
vvitliin  the  scope  of  his  authority  in  receiv- 
ing notice  not  to  deliver  goods  in  transitu. 
I'^iust  v.  Southern  R.  Co.  [S.  C]  54  S.  B.  566. 
Where  parties  have  contracted  with  an 
agent,  they  may  prove  other  sales  made  by 
salesmen  of  the  principal  to  sliow  tlie  course 
of  dealings  between  the  parties,  and  from 
such  course  of  dealings  the  purchasers  have 
a  right  to  assume  the  authority  of  a  sales- 
man to  make  tlie  contract.  Contract  for 
snle  of  flour  made  by  a  salesman  upon  terms 
slightly  unusual.  Brennan  &  Son  v.  Dansby 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  744,  9,-. 
S.    W.    700. 

49.     Brown    v.    Taintor,    99    N.    Y.    S.    1030. 

.10.  Where  a  defendant  claims  a  perform- 
ance of  work  according  to  the  instructions 
of  the  plaintiffs  agent,  the  question  whether 
the  agent  had  authority  to  give  the  instruc- 
tions is  for  the  jury.  As  to  electric  sign 
put  up  by  defendant  on  plaintiff's  store. 
Tlyman  v.  Waas  [Conn.]  64  A.  354.  Whether 
a  station  agent  of  a  railroad  company  was 
the  agent  for  attending  to  handling  of  mail 
pouches  was  for  tlie  jury.  Blowers  v. 
Southern    R.    Co.,    74    S.   C.    221,    54    S.    E.    36S. 
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Proof  of  the  agency  should  precede  proof  that  the  alleged  agent  did  certain 
acts  to  hind  the  principal. ^^ 

§  3.  Rights  and  liabiliiies  of  agent  as  to  third  persoiis.^^ — An  avow'ed  agent  for 
a  disclosed  principal  incurs  no  personal  contractual  liahility  to  third  persons  by  acts 
within  the  scope  of  his  employment,''^  although  an  agent  may  ])ind  himself  person- 
iilly  though  fully  authorized  to  bind  his  principal  if.  he  pledges  his  personal 
responsibility  but  only  upon  clear  and  explicit  evidence  of  such  an  intention/*  the 
])resumption  being  to  the  contrary.^^  If  an  agent  executes  an  instrument  in  his 
own  name  and  adds  to  his  signature  the  word  "agent,"  this  is  mere  description  and 
he  alone  is  liable,^®  but  if  the  name  of  the  principal  was  disclosed  at  the  time  of  the 
transaction  though  not  upon  the  instrument,  this  may  be  shown  by  parol  and  the 
jirincipal  be  liable  in  an  action  between  the  parties  but  not  to  a  third  partv.^'  Where 
an  agent  acts  for  a  disclosed  principal  but  without  authority,  he  cannot  be  treated  as 
a  principal  so  that  specific  performance  will  lie,^^  but  he  is  not  protected  by  the  agency 
and  is  liable  personally  for  damages.-'^     An  agent  acting  within  the  scope  of  his 


Where  it  is  admitted  that  one  is  an  agent 
for  some  purposes  it  is  for  the  jury  to  say 
whether  the  employment  of  servants  was 
within  tlie  scope  of  his  authority,  unless  the 
character  of  his  agency  clearly  excluded  or 
negatived  such  authority.  International 
Harvester  Co.  v.  Campbell  [Tex.  Civ.  App.] 
16    Tex.    Ct.    Rep.    653,    96    S.    W.    93. 

51.  Conversations  with  an  attorney  at 
law  not  admissible  until  his  authority  to  act 
for  a  third  party  is  shown.  Howell  v.  Maine 
&   Co.    [Ga.]    56    S.    E.    771. 

52.  See    7    C.    L.    87. 

53.  Agent  of  a  motor  company  made 
agreement  to  appoint  plaintiff  agent.  Hoyt 
V.  Hoyt,  73  N.  H.  549,  64  A.  18.  Theatrical 
booking  agents.  Collier  v.  Myers,  101  N.  Y. 
S.  659.  Wrecking  company  releasing  steamer 
which  was  aground  cannot  hold  marine  in- 
surance agents  having  no  interest  in  the 
vessel.  Great  Lakes  Towing  Co.  v.  Worth- 
ington,  147  F.  926.  Where  one  giving  an 
order  informs  the  dealer  that  the  goods  are 
for  another,  who  is  made  known,  he  thereby 
declares  himself  an  agent  and  is  not  per- 
sonally liable.  Hatchett  v.  .Sunset  Brick  & 
Tile  Co.  [Tex.  Civ.  App.]  99  S.  W.  174. 
Plaintiff  contracted  with  defendants  as 
agent  for  a  landowner  for  the  purchase  of 
land  making  a  deposit  which  the  defendants 
agreed  would  be  returned  if  the  transaction 
was  not  satisfactory.  The  defendants  were 
not  personally  liable  for  this  deposit.  Trip- 
pie   V.    Littlefleld    [Wash.]    89    P.    493. 

54.  Evidence  held  not  to  show  that  an 
insurance  agent  bound  himself  in  employ- 
ing an  appraiser  for  the  insured.  Under- 
bill v.  Smith,  102  N.  Y.  S.  142.  Agent  em- 
ployed contractor  to  build  houses.  Book  v. 
Jones  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  509, 
98  S.  W.  891.  Malicious  prosecution  by  an 
agent  on  his  own  account.  Farmers'  Mut. 
Fire  Ins.  Ass'n  v.  Stewart  [Ind.]  79  N.  E. 
490.  Purchase  of  brick  by  agents  who  were 
always  in  the  habit  of  personally  paying 
for  orders.  Hatchett  v.  Sunset  Brick  &  Tile 
Co.  [Tex.  Civ.  App.]  99  S.  W.  174.  Evidence 
held  not  to  show  that  agent  did  not  openly 
pledge  his  own  credit.  Tripple  v.  Littlefleld 
[Wash.]  89  P.  493.  An  employer  not  liable 
where  evidence  shows  a  sale  was  made  to 
an  employe  on  his  personal  account  and 
there  was  no  evidence  that  the  emploj'e 
had    an    authority    to    purchase    or    that    the 


employer  ever  received  the  goods.  Sales 
of  clothing  and  table  supplies  to  an  employe 
of  a  cattle  company.  Young  v.  Chi  Psi  Cat- 
tle Co.  [Neb.]  112  N.  W.  560.  The  defend- 
ant as  agent  for  a  landowner  received  a  de- 
posit from  a  prospective  purchaser  to  be 
returned  in  case  a  good  title  could  not  be 
given  or  forfeited  to  the  landowner  in  the 
event  that  he  did  not  purchase.  The  agent 
paid  the  deposit  to  his  principal  but  he  was 
held  personally  liable  therefor  as  it  was 
done  before  the  purchaser  refused  to  com- 
plete his  bargain.  Martin  v.  Allen  [Mo. 
App.]  lO.-i  S.  W.  138.  Where  in  a  contract 
for  the  sale  of  land  signed  by  the  vendor's 
agents  they  agree  in  their  own  names  to 
indemnify  the  vendee  against  loss  of  the 
land,  but  without  authority  and  not  claim- 
ing to  act  for  their  principal  at  the  time, 
they  are  personally  liable.  Funk  v.  Church 
[Iowa]  109  N.  'W.  286.  Where  the  course  of 
business  between  plaintiff  and  defendant  had 
always  been  that  the  agent  paid  for  goods 
ordered  by  him,  the  plaintiff  not  looking 
to  anyone  else  for  his  pay  the  agent  would 
be  held  liable  althougli  the  fact  that  he  was 
acting  for  another  was  known.  Hatchett 
V.  Sunset  Brick  &  Tile  Co.  [Tex.  Civ.  App.] 
99    S.    W.    174. 

55.  The  presumption  is  that  the  agent 
intended  to  bind  only  the  principal  except 
where  he  exceeds  his  power,  uses  his  own 
name,  or  fails  to  disclose.  Laguna  Valle\- 
Co.    v.    Fitch.    121    111.   App.    607. 

56.  Burkhalter    v.    Perry     [Ga.]     56    S. 
631;  McLeod  v.   Despain   [Or.]    90  P.   492. 

57.  Burkhalter    v.    Perry     [Ga.]     56    S. 
631. 

58.  Exchange  of  a  stock  of  goods  for 
land  made  by  agent  and  repudiated  by  prin- 
cipal. Doolittle  V.  Murray  &  Co.  [Iowa]  111 
N.  W.  999.  Where  an  agent  contracted  for 
plumbing  on  behalf  of  her  principal  but 
without  authority,  she  was  not  personally 
liable  since  the  plumbers  knew  she  was 
only  acting  as  agent.  Meade  Plumbing,  H. 
&  L.  Co.  V.  Irwin   [Neb.]    109  N.  W.  391. 

59.  Illegal  sale  of  certificates.  Fidelity 
Funding  Co.  v.  Vaughn  [Okl.]  90  P.  34.  One 
who  shares  in  the  settlement  of  an  estate 
and  knows  the  decree  of  the  court  holding 
the  testator  to  have  a  life  Interest  only  is 
liable  for  sums  distributed  though  lie  made 
the    distribution    under    the    widow's    direc- 
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authority  is  not  liable  to  any  other  person  than  his  principal  for  money  received."" 
Where  the  name  of  a  principal  appears  in  the  body  of  an  instrument  which  is  signed 
by  agents  only  in  their  own  names,  they  cannot  be  held  as  principals."^  Where  an 
agent  having  a  written  but  unrecorded  power  of  attorney  to  sell  land  executed  a  deed 
m  his  own  name  tlie  evidence  was  held  to  show  that  the  agent  acted  in  execution  of 
the  power  and  not  for  his  own  benefit."-  Where  defendant  claimed  that  he  was  the 
a^ent  of  a  firm  in  the  purchase  of  cotton,  it  was  for  the  jury  upon  the  evidence  to 
say  whether  he  was  acting  in  his  individual  capacity  or  as  agent."^  The  fraud  of 
the  principal  does  not  render  liable  the  agent  who  has  fully  performed  his  office.""* 
As  against  the  other  party,  the  agent  will  be  defeated  by  his  principal's  fraud,"'' 
though  as  to  stock  brokers  they  may  by  being  regarded  as  principals  pro  tanto  in  a 
sale  of  stocks  carried  on  margin  escape  this  rule  to  the  extent  of  their  advances."" 

Undisclosed  agency. — An  agent  dealing  in  the  name  of  a  sham  principal  is 
liable  as  a  principal,"^  and  the  burden  of  proving  that  the  principal  does  not  exist 
or  is  not  capable  of  contracting  is  on  the  plaintiff."^  An  agent  of  an  undisclosed 
principal  may  sue  in  his  own  name,""  and  the  addition  of  the  word  '^'agent"  after  the 
agent's  name  may  be  treated  as  mere  surplusage."^  A  person  contracting  as  agent 
who  does  not  dislose  the  fact  of  his  agency  and  name  of  his  principal  at  the  time 
of  making  a  contract  will  be  held  personally  liable."^     Both  cannot  be  held.'- 

§  4.  Mutual  riglits.  duties,  and  liabilities.  A.  In  general;  contract  of  agency ; 
diligence  and  good  faitlt.'"- — Their  contract  is  the  measure  of  their  mutual  rights,'* 
but  the  principal  may  waive  the  right  to  hold  an  agent  to  his  contract. '''"  The  agent 
is  liable  to  liis  principal  for  failure  to  carry  out  the  terms  of  a  bond  executed  by 


tions  and  as  her  agent.  "Wallace  v.  Bozarth, 
223  111.  339,   79  N.  E.   57. 

00.  A  person  who  pays  an  agent  an 
amount  due  and  later  pays  the  principal  the 
same  amount  cannot  recover  the  amount  paid 
the  agent.  Fisher  v.  Meeker,  103  N.  Y.  S. 
261. 

61.  Theatrical  booking  agents  signed  a 
contract  with  plaintiff,  an  actress,  in  their 
own  names,  the  name  of  the  principal  ap- 
pearing in  the  preamble  as  party  of  the  first 
part.     Collier    v.    Myers,    101    N.    Y.    S.    659. 

62.  Rye  V.  Guffey  Petroleum  Co.  [Tex. 
Civ.  App.]   16  Tex  Ct.  Rep.   739,   95   S.  W.  622. 

63.  Lewis    v.    Smith     [Ala.]     43    So.    717. 

,  64.  AVhere  a  draft  is  made  payable  to  a 
bank  solely  for  purposes  of  collection  and 
the  bank  receives  the  money  thereon  and 
pays  it  over  to  the  drawer  w^ithout  notice 
of  fraud,  it  cannot  be  held  by  the  drawee 
who  pays  the  same  upon  the  faith  of  forged 
bills  of  lading.  Nebraska  H.  &  G.  Co.  v. 
First   Nat.   Bank    [Neb.]    110   N.   W.    1019. 

65,  66.  Recovery  by  broker  against  de- 
frauded third  person  so  limited.  Leo  v.  Mc- 
Cormack,   1S6  N.  Y.   330,   78  N.  E.   1096. 

67.  "Where  agents  of  a  company  in 
Hawaii  contracted  with  the  plaintiff,  it  was 
held  that  there  was  no  evidence  that  the 
company  did  not  exist.  Fulton  v.  Sewall, 
102  N.   Y.   S.   109. 

68.  The  fact  that  a  company  is  not  in- 
corporated is  not  such  proof.  Fulton  v. 
Sewall,  102  N.  Y.  S.  109. 

69.  Hewitt  v.  Torson,  124  111.  App.  375. 
Kither  the  agent  or  his  principal  may  en- 
force a  contract  not  under  seal  made  by  the 
agent  in  his  own  name  for  an  undisclosed 
principal.  Lease  of  a  hall.  BufRngton  v. 
McNally,  192  Mass.  198,  78  N.  E.  309.  In 
an    action    by    an    agent    for    an    undisclosed 


principal  upon  a  contract  not  under  seal,  the 
defendant's  offer  of  proof  of  the  undisclosed 
principal  is  rightly  excluded  as  immaterial. 
Id. 

70.  Bufflington  v.  McNally,  192  Mass.  198, 
78  N.  E.  309. 

71.  Defendant  contracted  for  repairs  in 
a  hotel,  no  other  party  Tjeing  mentioned. 
Beidleman  v.  Kelly,  99  N.  Y.  S.  907.  Man- 
ager of  a  corporation  purchased  goods  with- 
out disclosing  that  he  was  acting  for  t!ie 
corporation.  Haviland  v.  Mayfield  [Colo.] 
SS  P.  148.  Plaintiff  ordered  corn  of  the  de- 
fendant which  the  defendant  did  not  himself 
furnisli,  and  paid  a  draft  accompanying  its 
delivery  made  in  favor  of  a  third  person. 
The  defendant  was  held  liable  for  the  in- 
ferior quality  of  the  corn.  Drake  v.  Pope, 
78    Ark.    327,    95    S.    W.    774. 

72.  Berry   v.   Chase    [C.   C.  A.]    146   F.   625. 

73.  See   7    C.   L.    89. 

74.  Contract  of  employment  between 
principal  and  agent  considered,  construed 
determining  the  rights  of  both  parties, 
stone  V.  Fox  Mach.  Co.,  145  Mich.  689,  13 
Det.    Leg.    N.    831,    109   N.   W.   659. 

75.  "Where  an  agent's  contract  for  the 
sale    of    goods    provided    that    the    principal 

■nisjht  treat  him  as  the  purchaser  of  all  un- 
sold goods  If  he  went  out  of  the  mercantih; 
na.-iinfs.s,  and  the  agent  notified  the  prin- 
cipal that  he  had  gone  out  of  business, 
whereupon  he  was  instructed  to  sell  goods 
and  settle  monthly  or  after  he  had  collected 
for  the  same,  it  was  held  that  the  principal 
had  waived  his  right  to  treat  tlie  agent  as 
purchaser  notwithstanding  the  provision 
that  a  failure  to  exercise  tlie  option  should 
in  no  way  impair  the  right  to  enforce  the 
same.  Owensboro  "Wagon  Co.  v.  Hall,  143 
Ala.   177.   42   So.    113. 
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!iini  upon  enteriug  principal's  employ.'^  The  relation  is  fiduciary  and  requires 
llie  utmost  good  faith,''  even  when  acting  gratuitously.'*  He  is  bound  to  use  that 
degree  of  skill  and  care  which  the  nature  of  the  busin£ss  demands,'^  and  is  liable'  to 
Ids  principal  for  losses  due  to  his  negligence.*" 

-\n  agent  cannot  avail  himself  of  any  advantage  his  position  may  give  him  to 
>]ieculate  off  his  principal. ^^  Gifts  procured  and  purchases  made  by  agents  from 
I  heir  principals  are  closely  scrutinized,^^  jj^^^  jf  clearly  shown  to  have  been  fully 
understood  and  free  from  overreaching  or  fraud,  may  be  valid.*^  An  agent  to  buy 
cannot  purchase  of  himself,*^*  and  the  principal  may  rescind  such  a  sale  though  fair 
and  without  fraudulent  purpose.*^'  "Where  an  agent  purchases  property  with  his 
])rincipars  money  in  his  own  name,  the  legal  title  is  in  the  principal.^^ 

The  termination  of  the  agency  leaves  one  free  to  act  for  himself  or  others,^^ 
but  the  principal  is  liable  to  the  agent  for  all  damages  he  may  have  sustained.^^ 

(§  4)  B.  Accounting,  settlement,  and  r,eimhurs&ment.^° — The  agent  must 
;'i-count  for  all  advances.®"  The  acts  of  an  agent  within  the  general  scope  of  his 
employment,  whether  profital)le  or  unprofitable,  enure  in  the  absence  of  bad  faith 


76.  Urquhart  v.  Saner  [Tex.  Civ.  App.] 
16  Tex.  Ct.   Rep.  20,  94  S.  ^\^.  902. 

77.  International  Register  Co.  v.  Record- 
ing: Fare  Register  Co.  [C.  C.  A.]  151  F.  199; 
Allsopp  V.  Josiiua  Hendy  Mach.  Works  [Cal. 
App.]  90  P.  39.  Agent  to  sell  land  reported 
purchase  price  as  much  less  than  actually 
paid.  Hahl  v.  Kellogg  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  30,  94  S.  W.  389.  The  agent 
obtained  authority  to  sell  certain  timber 
land  for  $2,000,  but  represented  that  he 
could  get  but  $1,250  for  it.  whereupon  the 
principal  executed  a  sale,  the  agent  having, 
however  obtained  $2,000,  and  fraudulently 
conspired  with  the  purchaser  to  keep  the 
balance.  Lee  v.  Patillo,  105  Va.  10,  52  S.  E. 
696.  Where  a  principal  employs  an  agent  to 
.«ell  real  estate  but  nothing  is  accomplished 
and  the  owner  then  makes  a  general  propo- 
sition that  if  the  real  estate  agent  can  And 
a  partj-  willing  to  exchange  to  let  him  (the 
owner)  know,  assuming  this  to  be  an 
agency,  it  is  far  short  of  a  confidential  re- 
lation requiring  a  full  disclosure  of  facts 
in  relation  to  a  sale  to  the  agent.  Pomeroy 
v.  Wimer   [Ind.]    78  N.  E.  233. 

78.  Cannot  purchase  stock  for  principal 
and  sell  to  him  at  an  advance.  Kevane  v. 
MUler    [Cal.  App.]    88   P.   643. 

79.  Agent  not  liable  for  fraud  of  sub- 
agent  if  he  has  used  reasonable  care.  Mc- 
Kone  V.  Metropalitan  L.  Ins.  Co.  [Wis.]  110 
X.  W.  472. 

50.  Insurance  brokers  by  mistake  in- 
cluded a  warranty  contrary  to  the  facts  and 
before  it  could  be  rectified  a  loss  occurred. 
Walker,  Stratman  &  Co.  v.  Black  [Pa.]  65 
A.  799.  Agent  held  not  negligent  in  man- 
agement of  bonds.  Moore  v.  Coler,  99  N. 
Y.   S.   846. 

51.  State  V.  State  Journal  Co.  [Neb.]  110  'N. 
W.  763.  Notes  were  sent  agent  to  collect  the 
amounts  collected  to  be  remitted  to  the 
principal,  but  the  agent  applied  part  of  the 
money  to  a  debt  due  him,  and  in  an  action 
against  him  by  the  principal,  the  principal 
can  recover.  Frazier  v.  Poindexter,  78  Ark. 
241,  95  S.  W.  464.  A  confidential  agent  with 
power  to  sell  or  buy  can  neither  buy  nor 
sell  to  himself  without  the  approval  of  his 
principal  after  full  information  of  facts  re- 
hiting  to  the  transaction.  Pomeroy  v.  Wimer 
[Ind.]78  N.  E.   233. 


52.  Evidence  held  to  show  that  a  real 
estate  agent  and  lawyer  abused  his  trust 
in  managing  the  affairs  of  a  woman,  and  ob- 
tained a  conveyance  of  land  for  an  inade- 
quate consideration  consisting  of  alleged 
advances  of  which  he  kept  no  account. 
Floltzman    v.    Linton.    27    App.    D.    C.    241. 

53.  Where  a  person  if  of  strong  mind,  in 
possession  of  her  faculties,  and  has  had 
transactions  explained  in  full,  she  may  be 
found  to  have  understood  the  transaction 
fully.      Taylor  v.   Vail    [Vt.]    66   A.    820. 

84.  Montgomery  v.  Hundley  [Mo.]  103  S. 
W.   527. 

85.  Evidence  held  to  support  finding  of 
agencj-  and  that  defendant  held  an  option  on 
stock  purchased.  Montgomery  v.  Hundley 
[Mo.]  103  S.  W.  527.  One  holding  an  option 
on    corporate    stock    is    within    the    rule.     Id. 

86.  R,  the  agent  of  K,  purchased  cattle 
in  his  own  name  and  mortgaged  the  same 
to  X,  a  bona  fide  mortgagee.  Kempner  v. 
Dillard  [Tex.  Civ.  App.]  102  S.  W.  952.  Cat- 
tle. Kempner  v.  Dillard  [Tex.]  101  S.  V\'. 
437.  Where  the  general  agent  for  a  German 
firm  purchased  lumber  in  the  usual  manner 
but  on  learning  that  such  lumber  was  not 
desired  by  the  firm  took  up  the  drafts  given 
by  him  in  payment  personally,  the  benefi- 
cial title  to  the  lumber  passed  to  the  firm 
and  they  were  not  liable  to  the  agent  for 
the  use  thereof.  Oliven  v.  Kastor  [Tex.  Civ. 
App.]    101    S.    W.    563. 

87.  Where  the  agent  of  a  landowner  to 
find  a  purchaser  purchased  the  land  him- 
self, his  agency  ceased  and  he  had  a  right 
to  dispose  of  the  land  to  whomever  and  at 
what  profit  he  pleased.  Ratlike  v.  Tyler 
[Iowa]    111   N.   W.    435. 

SS.  Star  Fire  Ins.  Co.  v.  Ring,  103  N.  Y. 
S.  137;  Kilpatrick  v.  Wiley,  197  Mo.  123.  95 
S.  W.  213.  Agency  for  the  sale  of  lands  to 
continue  in  force  for  five  years.  The  fact 
that  agents  had  been  to  some  expense  is  no 
consideration  for  agreement  not  to  revoke. 
McMahan    v.    Burns    [Pa.]    65    A.    806. 

89.  See  7  C.  L.  90.  As  to  remedy  for  ac- 
counting,  see   post,    §    4   D. 

90.  In  an  action  by  a  warehouse  company 
to  recover  advances  to  an  agent,  the  weight 
of  evidence  was  held  to  be  against  tlie 
agent.  Orr  v.  Louisville  Tobacco  Ware- 
house   Co.,    30    Ky.    L.    R.    457.    99    S.    W.    225. 
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to  the  advantage  or  disadvantage  of  the  principal.^^  An  agent  is  under  legal  obliga- 
tion not  to  act  adversely  to  his  principal's  interests  in  connection  with  any  of  his 
business,  and  any  advantage  the  agent  may  obtain  in  this  way  inures  to  the  benefit 
of  his  principal  who  is  entitled  to  an  accounting.^^  An  agent  who  collects  rents  for 
another  acts  in  a  fiduciary  capacity  and  holds  amounts  collected  in  trust,  or  if  he 
collects  the  same  witliout  authority  and  converts  them  to  his  own  use,  they  constitute 
a  debt  fraudulently  contracted  and  in  neither  case  does  a  discharge  in  bankruptcy 
release  the  agent  from  such  a  debt.''^ 

(§  4)  C.  Compensation  of  agent.^* — The  right  to  compensation  and.  the 
amount  thereof  is  usually  determinable  from  the  contract  between  the  parties."^ 
In  Louisiana  the  general  rule  is  that  the  contract  of  agency  is  gratuitous,  but  where 
services  are  valuable  and  onerous  compensation  would  be  allowed.^*^  An  agent  is 
entitled  to  his  commission  only  upon  a  due  and  faithful  performance  of  all  the  du- 
ties of  his  agency,®^  and  it  is  immaterial  whether  the  result  of  the  agent's  conduct  is 
injurious  or  not.^®  Compensation  already  earned  on  sales  is  not  lost  by  revocation 
Itefore  the  price  is  collected.^^     Performance  must  be  within  the  time  limited  by 


91.  McCourt  V.  Singers-Bigger  [C.  C.  A.] 
145  F.  103.  Must  account  for  all  that  was 
realized  from  a  sale  though  conveyance  was 
made  to  agent  for  less  sum,  which  was  rep- 
resented to  be  all  that  could  be  realized. 
Qate  V.  Aitken    [Cal.   App.]    90   P.   836. 

92.  The  plaintiff's  agent  while  in  its  em- 
ploy made  use  of  private  information  so  as 
to  obtain  a  contract  for  himself  away  from 
his  employers.  International  Register  Co. 
V.  Recording  Fare  Register  Co.  [C.  C.  A.]  151 
F.  199.  Evidence  held  insufficient  to  entitle 
the  complainant  to  an  accounting  from  his 
agents  on  the  ground  of  having  fraudulently 
induced  him  to  lease  property  for  less  than 
its  fair  rental  value.  Hubbard  v.  Cook  [C. 
C.   A.]    153   F.    554. 

93.  StuU  V.   Beddeo   [Neb.]    110  N.   W.   S61. 

94.  See    7    C.    L.    90. 

95.  Contract    construed    and    agents    held 
not  entitled  to   half  the  profits  on   a  deal   in 
real  estate  by  the  principals  with  Its  money, 
though    the    agents    performed    part    of    the 
work.     Hipwell   v.   Pioneer  Inv.    &   Trust   Co. 
[Cal.]    89    P.    1085.     Contract    for    compensa- 
tion   for    sale    of    bonds    construed.     Luce    v. 
Consolidated   Ubero    Plantations    Co.    [Mass.] 
80  N.  E.  793.     Where  the  basis  for  an  agent's 
commission   was   to   be   on   sales   of   $500   per 
month    or    over,    he    cannot    recover    where 
raonthlv     sales     are     less.       aas     v.     Malto- 
Grapo  Co.  [Mich.]  Ill  N.  W.  1059.     A  tobacco 
warehouse    company    is    entitled    to    commis- 
sions for  tobacco  sold  and  is  not  chargeable 
with   the  value  of  samples  taken  out  of   the 
tobacco.     Orr    v.    Louisville    Tobacco    Ware- 
house  Co.,    30    Ky.    L.    R.    457.    99    S.    W.    225. 
Contract  of  agency   construed  and  the  prin- 
cipal   held    entitled    to    reject    certain    r^tes 
judged   by   them   to   be    worthless   and    apply 
the    same    on    the    agent's    commissions.     In- 
ternational   Harvester    Co.    v.    McKeever    [S. 
D.]    109  N.  W.   642.     Where  an  agent  was  to 
receive  commissions  only  when  notes,  secur- 
ities, and  other  property   taken   in  exchange 
for  machines  were  paid  In  cash,  he  was   en- 
titled    to     receive     his     commissions     where 
property  taken   in  exchange  was  in  turn   ex- 
changed   at    a    fixed    value    by    the    principal 
for     other     property.     Bills     v.     Stevens     Co. 
[Mich.]    13   Det.   Leg.  N.    868,    109   N.   W.    1059. 
Where    a   contract    of    agency    provided    that 
no     commissions     would     be     allowed     upon 


secondhand  machines,  the  provision  related 
to  secondhand  machines  taken  in  excliange 
and  not  to  a  secondhand  machine  taken  in 
exchange  by  another  agent  and  sent  to  the 
plaintiff  to  sell.  Gooch  v.  Case  Threshing- 
Mach.  Co.,  119  Mo.  App.  397,  96  S.  W.  431. 
Where  plaintiff  in  attempting  to  make  a  sale 
of  an  automobile  was  informed  by  the  manu- 
facturers to  go  ahead  and  they  would  "pro- 
tect" him,  and  there  was  evidence  of  con- 
versations on  the  subject  of  commissions,  it 
was  for  the  jury  to  say  w^liether  the  plain- 
tiff was  entitled  to  a  commission  where  the 
sale  was  finally  made  through  another 
agency.  Fredericksen  v.  Locomobile  Co. 
[Neb.]    Ill   N.    W.    845. 

96.  Defendant  requested  plaintiff,  a  tra- 
veling salesman,  to  get  a  purchaser  for  his 
plantation  which  was  done,  and  it  was  held 
he  was  entitled  to  a  moderate  recompense. 
Stewart   v.    Soubral    [La.]    43    So.    1009. 

97.  Agents  retaining  money  collected 
without  making  report  thereof  not  entitled 
to  commissions.  Sidway  v.  American  Mortg. 
Co.,  222  111.  270,  78  N.  E.  561.  Agent  to  sell 
land  upon  a  commission  of  $1  per  acre  re- 
ported a  .'-ale  at  $22,000  whereas  the  actual 
price  paid  was  $29,500.  Principal  entitled 
to  recover  the  balance  together  vv^ith  com- 
missions deducted.  Hahl  v.  Kellogg  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  30,  94  S.  W.  389. 
One  who  secretly  acts  for  another  party 
while  in  the  employ  of  one  forfeits  all  rights 
to  a  commission.  One  employed  to  sell  stock 
and  a  house  procured  a  purchaser  but  de- 
fendants refused  a  commission  on  the 
ground  that  the  agent  \vas  in  the  employ  of 
purchaser.  Atterbury  v.  Hopkins  [Mo.  App.] 
99  S.  W.  11.  Sufficient  evidence  of  authority 
to  lease  premises  to  warrant  an  action  for 
commissions.  Colloty  v.  Schuman  [N.  J. 
LaV]    66   A.    933. 

98.  Sidway  v.  American  Mortg.  Co.,  222 
111.    270,   78   N.   E.   561. 

99.  Commissions  sale  of  real  estate.  Eells 
Bros.  V.  Parsons  [Iowa]  109  N.  W.  1098. 
Agent  employed  to  sell  shares  on  commis- 
sion. Shares  subscribed  for  but  not  paid  for 
gave  him  no  commission,  but  he  was  to  have 
notice  and  thirty  days  within  which  to  re- 
sell. Many  shares  were  thus  forfeited  but 
no  notice  or  opportunity  to  resell  was  given 
the    agent.     In    a    bill    for    an    accounting    he 


I»  (Jur.  Law, 


AGENCY  §  -11). 


81 


tlie  contract  of  agency  unless  the  time  limit  is  waived/  but  if  a  contract  of  agency 
ceases  with  the  expiration  of  the  time  set  in  the  contract  and  the  agent  continues 
the  same  employment  after  the  expiration  of  the  term  without  a  new  agreement,  the 
presumption  is  that  he  continues  at  the  original  rate  of  compensation.-  As  be- 
tween an  agent  and  his  principal,  it.  is  immaterial  that  the  services  were  rendered 
without  the  statutory  filing  of  his  appointment.^  Where  accounts  between  principal 
and  agent  had  been  closed  and  several  years  later  the  agent  was  sued  for  a  balance 
due  the  principal,  the  agent  is  not  entitled  to  interest  upon  commissions  for  which 
he  had  made  no  claim  until  asserted  in  the  action  against  him  except  from  the  date 
cf  his  filing  his  claim.* 

Suhagents  ^  must  look  to  the  agent  unless  the  principal  gave  authority  to  em- 
ploy them.*^  An  agreement  by  an  agent  made  v/ith  his  principal  to  make  good  the 
embezzlement  of  funds  by  a  subagent  for  which  he  believed  himself  liable  is  not 
binding  for  want  of  consideration.' 

(§4)  D.  Remedies,  pleading,  proQedure.  and  proofs — The  bare  relation  of 
principal  and  agent  may  not  be  sufficient  to  sustain  a  bill  in  equity  for  an  account- 
ing unlois  complicated,®  but  where  the  relations  are  of  a  fiduciary  character,  the 
agent  becomes  a  trustee  and  such  a  bill  may  be  maintained.^"  Where  an  agent 
repudiates  the  agency  or  fails  to  account  for  transactions  within  a  reasonable  time, 
there  is  no  necessity  for  a  demand  before  bringing  an  action  for  an  accounting.^^ 
In  an  action  for  an  accounting  of  goods  alleged  to  have  been  received  by  an  agent 
under  his  contract  of  agency,  he  ma}^  under  a  general  denial  show  that  the  goods 
were  received  under  a  different  contract.^^  The  agent  may  be  refused  the  appoint- 
ment of  administrator  of  the  estate  of  his  principal  for  the  purpose  of  collecting  a 


was  entitled  to  compensation  on  the  basis 
of  having  resold  such  shares.  Miller  v.  Rus- 
sell, 224  111.  68,  79  N.  E.  434;  Atterbury  v. 
Hopkins  [Mo.  App.]  99  S.  V^^  11.  Where 
an  agent  is  entitled  to  commissions  upon 
g-oods  sold  upon  payment  for  the  same,  he 
is  entitled  to  commissions  upon  showing 
that  payment  was  not  made  owing  to  fault 
of  the  principal  in  not  shipping  goods  or- 
dered. Abel  V.  Nelson,  104  N.  Y.  S.  362. 
Where  an  insurance  company  under  con- 
tract with  its  agents  to  pay  commissions 
upon  premium  notes  when  paid  sells  out  its 
a.'^sets,  thus  putting  it  out  of  its  power  to 
to  collect  such  notes,  the  contract  of  em- 
ployment is  broken  and  the  agents  may  re- 
cover damages.  Crowell  v.  Northwe»3tern 
N.  I..  Ins.  Co  ,  99  Minn.  214.  108  N.  W.  962. 
Agent  is  entitled  to  comm.issions  for  sales 
inade  under  contracts  partially  completed 
before  his  discharge  and  fully  completed 
afterwards  by  the  act  of  ordering  according 
to  "price  memos"  made  out  by  him.  Greene 
&  Sons  v.   Freund    [C.   C.  A.]    150   F.   721. 

1.  Where  an  agent  is  employed  to  find  a 
purchaser  for  real  estate  within  a  certain 
time,  he  is  not  entitled  to  receive  a  specified 
commission  unless  he  furnishes  a  purchaser 
within  that  time  or  unless  the  time  limit 
is  waived.  Ice  v.  Maxwell  [W.  Va.]  55  S. 
E.   899. 

2.  Plaintiff  brought  an  action  to  recover 
a  commission  under  his  contract  upon  a  ma- 
chine sold  after  the  term  had  expired. 
Schurra  v.  Buffalo-Pitts  Co.  [Wash.]  87  P. 
945. 

3.  Insurance  a.^ency.  Penn  M.  L.  Ins.  Co. 
V.   Ornauer   [Colo.]    90  P.   846. 

4.  Orr  V.  Louisville  Tobacco  AVarehouse 
Co.,   30  Ky.  L.  R.  457,   99  S.  W.   225. 

9  Curr.  L.-6. 


5.  See    7    C.    L.    92. 

6.  Agent  employed  to  purchase  cotton 
seed  employed  another  to  assist  him  and  the 
subagent  must  look  to  his  immediate  em- 
ployer and  not  to  the  principal.  Houston 
County  O.  M.  &  M.  Co.  v.  Bibby  ITpx.  Civ. 
App.]     16    Tex.    Ct.    Rep.    145,    95    S.    W.    562. 

7.  McKone  v.  Metropolitan  L.  Ins.  Co. 
[Wis.]    110    N.    W.    472. 

8.  See   7   C.   L.    93. 

9.  Campbell  v.  Cook   [Mass.]   79  N.  E.   261. 

10.  Agent  appointed  by  irrevocable  power 
agent  to  manage  real  estate  and  account  for 
rents,  etc.,  after  retaining  what  in  his  dis- 
cretion was  proper  for  disbursements  re- 
quired. Campbell  v.  Cook  [Mass.]  79  N. 
E.  261.  A  principal  is  not  entitled  in  equity 
to  an  accounting  from  his  agent  unless  the 
agent  is  acting  in  a  fiduciary  capacity  in- 
volving special  reliance  upon  his  integrity. 
The  allegation  of  payment  of  money  by  a 
client  to  an  attorney  at  law  in  connection 
with  matters  relating  to  real  estate,  taxa- 
tion, and  legislation,  will  not  support  a  bill 
for  an  accounting.  New  York  L.  Ins.  Co- 
V.  Hamilton,  102  N.  Y.  S.  771.  Where  money- 
is  given  to  an  agent  for  a  specific  purpose^, 
he  may  be  required  to  account  in  equity  to 
his  principal.  Agent  was  given  money  for 
expenses  in  obtaining  a  concession  in  Pan- 
ama.    Allen    V.    O'Bryan,     103    N.    Y.    S.    125. 

11.  Defendant  took  plaintiff's  goods 
agreeing  to  sell  the  same  and  report  after 
each  sale,  but  instead  returned  some  of  the 
goods  in  exchange  for  cash  and  mixed  the 
rest  with  his  own  goods,  selling  the  same 
and  making  no  report.  Allsopp  v.  Joshua 
Hondy    Mach.    Works    [Cal.    App.]     90    P.    39. 

12.  Acme  Harvester  Co.  v.  Curlee  [Neb.] 
110    N.   W.    660. 
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(!ebt.  asninst  the  principal. ^^  An  action  will  lie  to  recover  money  retained  in  fraud 
of  the  principal.^*  Tn  a  suit  between  a  principal  and  agent  to  recover  an  alleged 
t!\erpav!nent  by  the  principal  for  goods  purchased  by  the  agent,  the  burden  of  proof 
is  on  the  plaintiff  to  show  that  he  was  overcharged  and  that  the  price  paid  was 
not  agreed  upon  regardless  of  the  price  paid  by  the  agent.^^  In  a  suit  by  an 
agent  to  recover  commissions  of  his  principal  for  sale  of  goods,  evidence  is  admis- 
sible to  show  the  history  of  their  business  relations  defining  the  nature  and  extent 
of  tl-'C  agent's  employment.^"  In  an  action  for  his  commission  by  a  real  estate 
broker  where  his  principal  refuses  to  complete  a  sale,  the  measure  of  damages  is 
tlie  amount  of  commission  he  earned  and  lost  through  his  principal's  wrong.^^ 
Wliere  the  question  of  the  commission  agTeed  to  be  paid  is  in  dispute,  the  value  of 
services  renderd  is  competent  evidence  as  bearing  upon  the  issue.^^  Where  an 
agent  bought  wheat  for  his  principal  in  quantities  shown  by  his  reports  and  pay- 
ments made  and  shipped  the  same  to  his  principal  and  a  shortage  was  discovered,  in 
an  action  for  embezzlement  of  the  wheat  the  burden  is  not  on  the  agent  to  account 
for  the  shortage  but  upon  the  principal  to  prove  the  shortage  and  that  it  was  due  to 
the  agent's  embezzlement.^^ 

AGISTME^T;  Agreed  Case,  see  latest  topical  index. 

AGRICULTURE. 

§  1.     Regulation  (82).  §  3.     Agricultural  Societies   (84). 

§  a.      Cropping     Contracts,     Products,     and 
Crop  Liens   (S3).     Liens   (S3). 

The  status  of  crops  as  property  and  rights  therein  generally  are  elsewhere 
treated.^ 

§  1.  Regulation.- — One  who  permits  noxious  weeds  to  go  to  seed  on  his  land 
and  spread  to  adjacent  land  is  liable  in  damages,'  and  if  his  act  is  malicious  and 
wanton,  exemplar)-  damages  may  be  recovered.*  Under  the  Indiana  statute  the  of- 
fense of  permitting  Canadian  thistles  to  grow  beyond  a  certain  length  is  complete 
where  one  knowingly  permits  them  to  grow  ^  and  the  five  days'  notice  from  the  road 
supervisor  to  remove  them  is  not  an  essential  element  of  the  offense.® 

Where  a  department  of  agriculture  has  been  created  by  valid  legislation  and  a 
commissioner  appointed  thereunder  he  cannot  be  otisted  from  office  by  quo  warranto 
because  alleged  powers  are  subsequently  conferred  upon  him  by  the  legislature." 


13.  Nonresident  widow  of  deceased  ap- 
pointed. Succession  of  Henry,  115  La.  874, 
40    So.    25:],    256. 

14.  Pleadings  in  an  action  by  a  principal 
to  recover  money  retained  by  an  agent  held 
to  state  a  cause  of  action.  Wells  v.  Cpchran 
[Neb.]    m   N.   W.    .3S1. 

IT:     Barg-man    v.    Brown    [Tex.    Civ.    App.] 

95  S.  W.    39. 

16.  Admission  of  notices  sent  to  custom- 
ers by  til!-  authorities  that  goods  were  im- 
pure. Sullivan  v.  Crave  &  Martin  Co. 
[Mass.]    79    N.    E.    792. 

IT.     Young  V.  Ruhwedel.  119  Mo.  App.  231, 

96  S.  W.   228 

18.  Plaintiff  claimed  a  commission  of 
ten  per  cent  which  was  di.sputed,  and  he  put 
in  evidence  that  this  was  the  usual  commis- 
sion. Standard  Plunger  Elevator  Co.  v. 
Brumley    [C.   C.   A.]    149   F.   184. 


2.  See    7    C.    L.    94. 

3.  Complaint  in  an  action  against  a  rail- 
road company  for  permitting  Johnson  grass 
to  grow  and  mature  upon  its  right  of  way 
and  the  seed  thereof  to  be  washed  onto  ad- 
jacent land  held  not  wanting  in  particular- 
ity and  to  state  a  cause  of  action.  Doeppen- 
schmidt  v.  International  &  G.  N.  R.  Co.  [Tex. 
Civ.    App.]    102    S.    W.    950. 

4.  Railroad  permitted  Johnson  grass  to 
gVow  on  its  right  of  way  and  the  seed 
thereof  was  washed  onto  adjacent  land. 
Doeppenschmidt  v.  International  &  G.  N.  R. 
Co.    [Tex.   Civ.   App.]    102   S.   W.    950. 

5.  State  V.  Dawson  [Ind.  App.]  78  N.  E. 
352. 

«.  State  V.  Dawson  [Ind.  App.]  78  N.  E. 
352.  An  affidavit  charging  a  property  owner 
with    knowingly    and    unlawfully    permittini 


10  Stone  Mill  Co.  v.  McWilliams  [Mo.  t'l*'"  to  grow  and  mature  on  his  land  is 
App.]   9S   S.   W.   828.  sufficient.     Id. 

1.  Sec  F^mblements  and  Natural  Products,  :  7.  Commonwealth  v.  Warren  [Pa.]  66  A. 
7  C.  L.  1275.  322. 
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§  2.  Cropping  contracts,  products,  and  crop  liens.^ — The  relation  of  the  par- 
ties to  a  cropping  contract  is  generally  that  of  master  and  servant.^  They  are  joint 
owners  of  the  crop/''  and  one  who  furnishes  the  labor  may  mortgage  his  interest." 
Where  the  relation  of  landlord  and  cropper  exists,  title  and  right  to  possession  of 
the  crop  is  in  the  landowner.^^  The  rights  of  a  landowner  under  a  farm  contract 
in  so  far  as  the  contract  vests  in  him  the  right  to  take  enough  of  the  tenant's  share 
of  the  ciops  to  reimburse  him  for  the  tenant's  failure  to  perfonn  the  same  are  those 
of  a  mortgagee.^^ 

Liens}''— In  many  states  liens  are  given  by  statute  to  landowners/'  persons  who 
furnish  funds  to  aid  in  raising  a  crop/«  or  who  furnish  seed  grain/'  or  who  thresh 
a  crop.^«  The  privilege  conferred  by  the  Louisiana  statute  is  intended  to  secure 
only  advances  required  by  the  cropper  to  raise  the  crop/»  and  one  seeking  to  enforce 
it  has  the  burden  to  prove  the  application^f  the  statute.^"  Such  a  privilege  follows 
the  crop  after  it  is  severed  from  the  soil.=^     A  complaint  to  foreclose  a  statutory 

Reynolds    v.    Taylor    [N.    C]    56    S.    E. 


S.     See   7   C.  L.   95. 

0.  Under  a  contract  between  a  landowner 
and  another  requiring  the  latter  to  work 
the  land  and  raise  the  crop,  and  to  have 
one-half  the  net  proceeds  of  the  crop,  title 
to  which  was_  to  remain  in  the  landowner, 
the  relation  of  master  and  servant  and  not 
landlord  and  tenant  existed.  Bourland  v. 
McKnight.  79  Ark.  427,  96  S.  W.  179.  Code 
1S96,  §  2712,  expressly  provides  that  where 
one  furnished  land  and  team  and  another 
the  labor  under  a  contract  of  hire  exists 
and  the  laborer  has  a  lien  on  the  crop  for 
the  value  of  the  portion  to  which  he  is  en- 
titled. Farrow  v.  V%'ooley  [Ala.]  43  So.  144. 
"Where  one  was  employed  by  a  landowner  to 
raise  a  crop  for  one-half  the  net  proceeds 
thereof,  whether  medical  attention  to  a  cow 
and  calf  used  on  the  farm  was  within  the 
contract  held  a  question  for  the  jury.  Bour- 
land V.  McKnight,  79  Ark  427,  96  S.  'W.  179. 
A   sliare   cropper  who    is   liimself   to   perform 


V.    Sulli- 


onlv. 
S71. 

16.     National    Bk.    of    Commerce 
van,    117    La.    163,    41    So.    480. 

1".  Evidence  sufficient  to  show  that  plain- 
tiff had  a  seed  grain  lien  upon  property 
described  in  the  complaint  and  that  defend- 
ant had  converted  such  property.  Schlosser 
V.  Moores  [X.  D.]  112  N.  W.  7S.  Where  one 
sold  seed  wheat  and  seed  flax  to  another 
and  filed  but  one  lien  statement  for  the  en- 
tire price  upon  the  entire  crop,  but  stated 
the  number  of  bushels  of  each  kind  of  grain 
and  the  price,  held  tae  contract  was  divis- 
ible and  the  lien  was  therefore  divisible  and 
should  be  construed  as  two  liens,  one  against 
the  wheat  and  one  against  the  flax.  Id. 
Under  Rev.  Codes  1905,  §§  6271,  6272,  a  per- 
son who  furnishes  seed  grain  to  another  is 
entitled  to  a  lien  for  the  entire  purchase 
price    of    the    seed    upon    the    crop    produced 


the    services    in   connection   with   the    raising    though   all   the   seed   was   not  sown.     Id 


of  a  crop  is,  though  a  minor  within  the 
.'Statute  (Acts  1903,  p.  90),  punishing  those 
who  contract  for  services  with  intent  to 
procure  money  or  other  thing  of  value,  afld 
not  to  perform  the  services  contracted  for 
to  the  loss  and  damage  of  the  hirer.  Vinson 
v.  State.   124  Ga.  19,  52  S.  E.   79. 

10.  Where  parties  contract  to  raise  a 
crop  on  shares,  one  to  furnish  the  land  and 
the  other  the  labor,  and  the  one  who  was 
to  furnish  labor  rented  land  in  pursuance 
of  the  contract  of  the  other  to  furnish  it, 
lield  the  parties  were  joint  owners  of  the 
crop  and  not  partners.  Beaumont  Rice  Mills 
V.    Bridges    [Tex.    Civ.    App.]    101    S.    W.    511. 

11.  One  who  is  employed  to  raise  a  crop 
on  land  of  another  for  one-half  the  net  pro- 
ceeds thereof  may  mortgage  his  interest 
therein.  Bourland  v.  McKnight,  79  Ark. 
427,   96   S.  W.    179. 

12.  Goodson  V.  Watson,  125  Ga.  413,  54  S. 
E.  84. 

13.  In  an  action  against  a  third  person 
for  conversion,  the  recovery  is  limited  to 
the  value  of  the  tenant's  share  not  exceeding 
the  expenses  occasioned  by  his  failure  to 
perform  the  contract.  Agne  v.  Skewis-Moen 
Co.,  98  Minn.  32,  107  N.  W.  415,  following 
McNeal  v.  Rider,   79  Minn.  153,  81  N.  W.   830. 

14.  See   7  C.   L.    96. 

1.1.  See  Landlord  and  Tenant,  8  C.  L.  656. 
I'.evisal  1905,  §  1993,  gives  a  lien  where 
lands    are    rented    for    agricultural    purposes 


IS.  Gorthy  v.  Jarvis  [N.  D.]  108  N.  M' 
39. 

19.  The  right  of  pledge  in  favor  of  one 
furnishing  money,  resulting  from  the  exe- 
cution and  registry  of  the  instrument  au- 
thorized by  Act  No.  66,  p.  114,  of  1874,  is 
intended  to  bear  upon  the  crop  as  security 
for  the  reimbursement  of  the  money  that  a 
planter  "may  require"  for  necessary  ex- 
penses of  the  crop  and  plantation,  and  not 
as  security  for  money  whicii  has  already 
been  advanced  and  used  before  the  execu- 
tion and  the  registry  of  the  instrument. 
National  Bk.  of  Commerce  v.  Sullivan  117 
La.   163,   41   So.   480. 

20.  The  crop  privilege  conferred  by  Civ. 
Code,  art.  3217,  is  intended  to  secure  the 
reimbursement  only  of  money  which  having 
been  advanced  is  actually  used  for  the  pur- 
chase of  necessary  supplies  and  the  pay- 
ment of  necessary  expenses  for  the  farm 
or  plantation,  and  one  seeking  to  enforce 
the  privilege  has  the  burden  to  prove  such 
facts.  National  Bk.  of  Commerce  v.  Sul- 
livan, 117  La.   163,   41  So.   480. 

21.  This  privilege  is  not  confined  to  grow- 
ing crops  but  bears  upon  the  products  after 
they  are  severed  from  the  soil  and  follows 
them  into  the  hands  of  a  purchaser  who 
buying  direct  from  the  planter  is  presumed 
to  have  notice  of  the  privilege.  National 
Bk.  of  Commerce  v.  Sullivan,  117  La.  163. 
41    So.    48J. 
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ALIENS  §  1. 
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threshei-'s  lien  must  show  the  kind  and  quantity  of  grain  upon  which  it  exists,^^ 
and  where  the  grain  was  grown  in  two  counties,  the  lien  statement  should  be  filed  in 
l)oth.-^  In  some  states  it  is  a  criminal  offense  to  sell  property  which  is  subject  to 
an  agricultural  lien.-* 

§  3.  Agricultural  societies}^ — An  agricultural  society  having  authority  to 
award  premiums  for  improvements  in  stock,  and  entitled  by  statute  to  a  certain  sum 
from  the  state  treasury  on  affidavits  showing  expenditures,  not  including  races  or 
money  paid  to  secure  games  is  impliedly  authorized  to  conduct  lawful  games,-^  and 
its  directors  are  not  liable  for  mere  nonfeasance  in  failing  to  more  securely  protect 
patrons  from  injuries.-^ 

In  North  Dakota  an  appropriation  was  made  to  one  of  two  associations  which 
should  deed  land  to  the  state.-^  It  was  only  upon  failure  to  comply  with  the  pro- 
visions of  the  act  as  to  matters  that  were  preliminary  to  acceptance  of  title  by  the 
governor  on  behalf  of  the  state  that  the  appropriation  could  properly  be  claimed 
by  the  association  that  had  not  complied  with  the  act.^*  A  forfeiture  of  the  appro- 
priation should  not  be  decreed  unless  the  act  under  which  it  is  claimed  clearly 
shows  that  such  was  the  legislative  intention.^"  An  agricultural  society  '^dissolves 
or  ceases  to  exist"  so  that  its  real  estate  vests  in  the  county  when  it  ceases  to  exist  as 
a  corporation  and  not  when  it  ceases  to  give  fairs.^^ 

AiDKE  BY  Verdict,  etc.;  Aid  of  Execution;  Alibi,  see  latest  topical  index. 


§  1.     Who  are  Aliens  (84). 
§  2.     Disabilities  and  Privllegfes   (85). 
§  3.     Immigration,    Exclusion,    and    Expul- 
sion  (86). 

A.  Admission  and  Exclusion   (86). 

B.  Registration  and  Certificate   (87). 


C.  Deportation   and  Procedure   Incident 

Thereto   (87). 

D.  New    Trial    and   Appeal   from    Order 

of  Deportation   (88). 
§  4.     Naturalization    (89). 


§  1.     Who  are  aliens.^^ — One  is  presumed  to  be  a  citizen  of  the  United  States 
from  the  fact  of  his  residence  therein,^^  unless  it  is  shown  that  he  was  bom  in  n 


22.  Where  one  has  acquired  a  statutory 
thresher's  lien  on  a  large  quantity  of  grain 
consisting  of  wheat,  oats,  and  barley,  a 
complaint  in  an  action  to  foreclose  the  lien 
must  show  the  kind  and  quantity  of  grain 
upon  which  the  lien  exists.  Gorthy  v.  Jar- 
vis    [N.   D.]    108   N.   W.    39. 

23.  "Where  grain  upon  which  a  thresher's 
lien  is  claimed  under  Rev.  Codes  1899, 
§§  4823,  4825,  was  grown  on  land  situated 
in  two  counties,  the  lien  statement  should 
be  executed  in  duplicate  and  filed  in  both 
counties.  Gorthy  v.  Jarvis  [N.  D.]  108  N. 
W.    39. 

24.  Evidence  sufficient  to  sustain  a  con- 
viction in  a  prosecution  for  selling  property 
subject  to  an  agricultural  lien.  State  v. 
Pinckney,  74  S.  C.  445,  54  S.  E.  606. 

2."..     See  7  C.  L.  98. 

20.  Baseball  games.  Williams  v.  Dean 
[Iowa]    111    N.    W.    931. 

27.  Occupant  of  grandstand  struck  by 
wild  pitched  ball.  Dilliams  v.  Dean  [Iowa] 
111  N.  W.  931. 

28.  Under  Laws  1905,  c.  46,  vesting  power 
to  accept  title  to  lands  to  be  conveyed  by 
the  fair  association  in  the  governor  and  at- 
torney general  and  also  providing  that  upon 
failure  of  either  fair  association  to  comply 
with  the  act  all  appropriation  should  be 
made  with   the   one   complying  with   the   act 


and  the  state  fair  located  at  that  place,  held 
that  the  fact  that  land  conveyed  by  one 
association  was  incumbered  could  not  be 
urged  by  the  other  as  ground  for  paying- 
to  it  of  the  appropriation  after  the  governor 
and  attorney  general  had  accepted  title.  Stat-' 
V.  Holmes  [N.  D.]  112  N.  W.  144.  The  gov- 
ernor having  been  vested  ^vith  power  to  ac- 
cept title,  his  act  in  doing  so  could  be  ques- 
tioned  by    no    one    except    the    state.     Id. 

29.  State  v.  Holmes  [N.  D.]  112  N.  W.  144. 
The  failure  of  one  fair  association  to  man- 
age the  state  fair  strictly  in  accordance 
with  law  or  to  use  the  appropriations  and 
make  reports  strictly  within  the  terms  of 
the  act  is  not  available  to  some  other  a.s- 
sociation  as  a  ground  for  the  payment  to  it 
of   the   appropriation.     Id. 

30.  State  v.  Holmes  [N.  D.]  112  N.  W. 
144. 

31.  Toledo  Exposition  Co.  v.  Kerr,  8  Ohio 
C.  C.  (N.  S.)  3G9.  The  tenant  of  an  agri- 
cultural society  has  a  right  to  defend  under 
the  title  of  that  society  derived  from  the 
county  and  cannot  be  ousted  from  the  prop- 
erty by  the  county  unless  It  be  made  to  ap- 
pear that  the  agricultural  society  has  lost 
its  rights  therein,  and  a  judgment  against 
the  tenant  on  the  pleadings  was  therefore 
erroneous.  Id.  An  action  by  a  county 
against    an    exposition    company    to    recover 
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foreign  countiy.^*  The  children  of  American  citizens  who  are  domiciled  in  a  for- 
eign country  are  citizans  of  the  United  States.^*  The  statute  naturalizing  minor 
children  of  naturalized  citizens  "if  dwelling  in  the  United  States"  does  not  apply 
to  a  minor  who  has  never  dwelt  in  the  United  States  on  coming  there  to  join  a 
naturalized  parent.^®  A  citizen  of  Porto  Kico,  resident  therein  at  the  time  of  ces- 
sion, is  not  an  alien  to  the  United  States.^'  A  citizen  can  be  deprived  of  his  status 
only  by  voluntary  expatriation.^**  One  born  an  American  citizen  cannot  be  deprived 
of  his  citizenship  by  any  act  of  his  father.^^  He  can  lose  such  citizenship  only  by 
]iis  voluntary  act  after  obtaining  majority.*" 

§  2.  Disabilities  and  privileges.*^ — An  alien  may  hold  land  except  as  against 
Ihe  sovereign.*-  In  most  states  aliens  are  permitted  to  hold  lands  acquired  by 
descent.*^  In  Washington  aliens  may  acquire  mineral  lands  by  purchase.**  One 
who  conveys  to  an  alien  for  a  valuable  consideration  divests  himself  of  title  though 
by  statute  the  conveyance  is  void.*^  The  right  of  the  state  to  escheat  land  held  by 
an  alien  is  lost  where  not  exercised  during  such  alien's  lifetime,*®  or  before  he 
conveys  it  to  a  citizen.*' 

.  There  is  a  conflict  of  authority  as  to  whether  a  nonresident  alien  can  sue  for 
tlie  wrongful  death  of  a  resident.*^ 


land  no  long-er  used  by  the  company  for 
giving'  fairs  and  for  rents  and  profits  is  one 
for  the  recovery  of  real  property  under  Rev. 
St.  §  5781,  notwithstanding-  there  are  al- 
legations which  seem  to  call  for  some  form 
of  equitable  relief.     Id. 

32.  See  7  C.  L.  98.  See,  also,  Citizens, 
7    C.    L.    6.53. 

33.  State  v.  Jackson  [Vt]  65  A.  657. 
AVhere  one  born  a  British  subject  lived  In 
the  United  States  from  before  the  Declara- 
tion of  Independence  until  thirty  years 
thereafter  he  will  be  deemed  a  citizen  where 
it  does  not  appear  that  he  elected  to  adhere 
to  the  crown.  Id.  Residence  once  estab- 
lished  is   presumed   to   continue.     Id. 

34.  A  person  is  presumed  to  be  a  citiz-n 
of  the  country  of  his  birth  notwithstanding 
his  re.sidence  in  the  United  States.  State  v. 
.Jackson  [Vt.]  65  A.  657.  Citizenship  once 
established   is   presumed   to   continue.     Id. 

35.  Where  one  born  an  American  citizen 
removed  to  Canada  before  attaining  major- 
ity and  did  nothing  after  becoming  of  age 
and  before  the  birth  of  his  son  to  expatriate 
himself,  his  son  was  born  an  American  citi- 
zen under  the  Act  of  Congress  Feb.  10,  1855 
(10  Stat.  604),  declaring  that  children  born 
to  American  citizens  out  of  the  United 
States  are  citizens.  State  v.  Jackson  [Vt.] 
05  A.  657.  An  American  citizen  who  was  a 
minor  when  he  removed  to  Canada,  where 
his  son  was  born,  had  "resided"  in  the 
United  States,  within  10  Stat.  604  providing 
for  citizenship  of  foreign  born  children.  Id. 
Act  April  14,  1802  (2  Stat.  155),  declaring 
that  children  of  persons  who  "now  are"  or 
"have  been"  citizens,  though  born  out  of 
the  United  States,  are  citizens  thereof,  does 
not  apply  to  children  of  one  not  born  until 
after   the   passage   of  such   act.     Id. 

3C.  Rev.  St.  §  2172.  Zartarian  v.  Bill- 
ings, 204  U.  S.  170,  51  Law.  Ed.  428.  Such  child 
is  not  entitled  to  enter  if  affected  with  con- 
tagious  disease.      Id. 

37.  Narciso  Basso  v.  U.  S.,  40  Ct.  CI.  202, 
following  Gonzales  v.  William,  192  U.  S.  1, 
•IS    Law.    Ed.    317. 

38.  Declarations    of    an    American    citizen 


after  his  removal  to  Canada  are  admissible 
to  show  that  he  did  not  expatriate  himself. 
State  v.  Jackson  [Vt  ]  65  A.  657.  Evidence 
insufficient  to  show  that  a  citizen  who  re- 
moved to  Canada  did  any  thing  prior  to 
the  birth  of  his  son  to  expatriate  himself. 
Id.  Such  citizenship  is  not  affected  by  his 
subsequent  removal  to  Canada.     Id. 

39.  State    v.    Jackson     [Vt.]    65    A.    657. 

40.  Removal  to  Canada  after  his  birth 
does  not  divest  him  of  his  citizenship.  State 
V.  Jackson  [Vt]  65  A.  657.  Evidence  held 
to  show  that  one  born  in  Canada  to  Ameri- 
can parents  elected  to  conserve  his  Ameri- 
can citizenship  after  attaining  majoritj'.    Id. 

41.  See  7  C.  L.  98. 

42.  Johnson  v.  Eversole  Lumber  Co.  [N. 
C]  57  S.  E.  518.  Laws  1852,  p.  616,  regulat- 
ing sale  of  Cherokee  lands,  did  not  prevent 
aliens   acquiring   title   to   them.     Id. 

43.  Under  a  statute  providing  that  alien 
citizens  may  take  real  property  by  devise 
or  descent  in  the  same  manner  as  citizens, 
an  alien  husband  is  entitled  to  curtesy  in 
the  estate  of  his  deceased  wife.  Tenancy 
by  the  courtesy  Is  one  by  descent  within  the 
rule  that  an  alien  may  take  lands  by  de- 
scent. Cooke  V.  Doron,  215  Pa.  393,  64  A. 
595.  Id.  A  constitutional  provision  permit- 
ting aliens  to  hold  land  acquired  by  in- 
heritance permits  them  to  inherit  land 
whether  the  ancestors  be  aliens  or  citizens. 
Abrams    v.    State    [Wash.]     88    P.    327. 

44.  Under  a  statute  providing  that  an 
alien  may  acquire  by  purchase  land  con- 
taining valuable  deposits  of  minerals,  they 
may  acquire  land  containing  deposits  of 
limestone,  silica,  silicated  rock,  and  clay. 
State  V.   Evans    [Wash.]    89   P.   565. 

45.  Abrams    v.    State    [Wash.]    88    P.    327. 
40.     The    land    descended    to    his    heirs    on 

his  death.  Abrams  v.  State  [Wash.]  88  P. 
327. 

47.  State  v.  World  Real  Estate  Commer- 
cial  Co.    [Wash  ]    89    P.    471. 

48.  See,  also.  Death  by  Wrongful  Act,  7 
C.  L.  1083.  Nonresident  alien  parent  may 
maintain  an  action  for  the  wrongful  death 
of   their  minor  child.     Atchison,   etc.,   R.   Co. 
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§  3.  Imniuj ration,  exclusion,  and  expulsion.  A.  Admission  and  exclusion.*^ 
The  right  to  exchide  aliens  does  not  pertain  to  the  judicial  department,^"  and  execu- 
live  decisions  refusing  to  permit  an  alien  to  enter  are  conclusive  on  the  courts,-'^ 
though  such  jurisdiction  is  invoked  by  a  person  entitled  to  remain  in  the  Unittnl 
States.^2  Tj^g  decision  that  a  returned  Chinese  person  is  not  entitled  to  re-enter  the 
United  States  on  one  ground  is  not  conclusive  against  his  right  to  enter  on  another 
<'-round  not  asserted,-'*^  and  failure  to  assert  such  ground  is  not  a  waiver  of  rights 
thereunder.^*  The  amendments  to  the  Chinese  Exclusion  Act  do  not  enlarge  the 
privileged  classes  entitled  to  enter  under  the  original  act.^^  The  provision  for  the 
exclusion  of  nonregistered  Chinese  on  their  ceasing  to  be  merchants  and  engaging 
in  manual  labor  does  not  appl.y  to  a  Chinese  person  who  occasionally  does  manual 
labor  in  connection  Avith  his  business.-"'"  Likewise,  a  laborer  who  ])ecomes  a  mer- 
chant before  proceedings  for  his  deportation  are  begun  is  entitled  to  the  immuni- 
ties of  that  status.^^  An  alien  who  is  domiciled  in  the  United  States  cannot  legally 
be  treated  as  an  immigrant- on  his  return  after  a  temporary  absence  for  a  specfic 
])urpose  not  involving  change  of  domicile.^^ 

If  the  master  of  a  vessel  loiowingly  permits  violation  of  the  Chinese  Exclusion 
Act,  the  vessel  is  subject  to  forfeiture.^®  Under  such  provision  the  word  ''vessel"  in- 
cludes tackle,  furniture,  and  appurtenances,""  and  an  appurtenance  is  not  exempt 
from  condemnation  because  not  the  property  of  the  owner  of  the  vessel."^  It  is  an 
offense  for  officers  of  a  vessel  to  fail  to  take  due  precautions  to  prevent  the  landing 
of  aliens  at  any  time  or  place  other  than  as  designated  by  immigration  officials."- 


V.  Fajardo  [Kan.]  86  P.  301.  The  provision 
of  the  treaty  between  the  United  States  and 
Italy  that  citizens  of  Italy  in  the  United 
States  shall  enjoy  the  same  right  in  the  pro- 
tection of  their  person  and  property  as 
citizens  of  the  United  States  applies  only  to 
such  as  to  their  persons  and  property  are 
within  the  jurisdiction  of  the  United  States. 
Under  this  treaty  a  nonresident  alien  cannot 
maintain  an  action  for  unlawful  death  un- 
der Act  April  26,  1855  CP.  L.  309).  Maiorano 
V.  Baltimore  &  O.  R.  Co.  [Pa.]  65  A.  1077. 
4».     See   7   C.   T^.    101. 

50.  United  States  v.  Ng-um  I^un  May,  153 
F.    209.     See,    also,    post,    §   8   C. 

51.  The  decision  of  the  immigration  offi- 
cer refusing  to  permit  a  Chinese  alien  to 
enter  the  United  States  after  a  hearing  had 
in  accordance  with  the  acts  of  congress  can- 
not be  reviewed  by  the  courts  in  habeas 
corpus  proceedings.  Wong  Sang  v.  U.  S. 
[C.  C.  A.]  144  F.  968.  Proceedings  to  en- 
force the  Chinese  Exclusion  Act  are  admin- 
istrative and  the  decision  of  the  Chinese 
inspector  is  not  reviewable  by  the  courts. 
Toy    Tong    v.    U.    S.     [C.    C.    A.]     146    F.    343. 

52.  This  is  so  though  the  proceeding  was 
instituted  by  one  domiciled  in  the  United 
States  who  sets  up  that  the  person  excluded 
is  his  minor  son  and  invokes  the  jurisdic- 
tion of  the  court  in  his  own  behalf.  "Wong 
Sang  V.  U.   S.    [C.   C.   A.]    144   F.   968. 

53  Decision  because  of  his  former  status 
as  an  unregistered  laborer,  where  his  claim 
that  he  was  a  merchant  was  not  investi- 
gated, is  not  conclusive  against  his  right 
to  tnter  by  virtue  of  being  a  merchant.  Ex 
parte    Ow    Guen,    148    F    926. 

54.  Kx   Parte    Ow   Guen,    148    F.    926. 

55.  28  Stat.  7,  amending  27  Stat.  25  (Chi- 
nese Exclusion  Act),  does  not  restrict  the 
word  "laborers"  so  as  to  enlarge  the  privi- 
leged classes.  United  States  v.  Yee  Gee  You 
alias    Yee    Jim    [C.    C.    A]    152    F.    157. 


5(8.  Partner  in  shrimp  business  who  oc- 
casionally helped  to  pickle  and  deliver 
shrimps.  Ow  Yang  Dean  v.  U.  S.  [C.  C.  A.] 
145  F.  801.  The  Chinese  Exclusion  Act  de- 
priving a  Chinese  laborer  of  the  right  to 
re-enter  the  United  States  on  his  return 
does  not  apply  to  one  w^ho  for  a  year  prior 
to  his  return  to  China  had  done  no  manual 
labor  except  to  help  for  a  short  time  to 
pickle  and  deliver  shrimps  with  a  company 
in  v.-hich  he  was  a  partner.     Id. 

57.  The  provision  that  an  unregistered 
Chinese  if  found  by  certain  persons  shall 
be  adjudged  unlawfully  in  the  United  States 
does  not  forbid  such  person  to  remain  here 
until  proceeded  against.  Ex  parte  Ow  Guen, 
148  F.  926. 

58.  Rodgers  v.  U.  S.,  152  F.  346.  32  Stat. 
1214,  excluding  "aliens"  who  are  afflicted 
with  loathsome  or  contagious  disease,  does 
not  apply  to  aliens  who  are  domiciled  in 
this    country.      Id. 

59.  Under  the  provision  of  the  Chinese 
Exclusion  Act  that  every  vessel  whose  mas- 
ter knowingly  violates  the  act  shall  be  for- 
feited, a  purchaser  of  a  vessel  under  condi- 
tional sale  has  power  to  appoint  another 
master  and  render  her  subject  to  condem- 
nation for  such  violation.  The  Frolic,  148 
F.   918. 

60.  A  chronometer  is  an  appuritenant. 
The   Frolic,    148   F.   921. 

Gl.     The    Frolic,    148    F.    921. 

«2.  The  statutes  requiring  officers  of  ves- 
sels bringing  an  alien  to  the  United  States 
to  adopt  due  precautions  to  prevent  their 
landing  at  any  place  other  than  as  desig- 
nated by  immigration  officers,  and  making 
it  an  offense  to  land  at  any  other  time  or 
place,  are  to  be  construed  together  and  an 
officer  is  not  liable  if  he  adopted  due  precau- 
tions. "Alien"  as  used  in  such  statutes  in- 
cludes members  of  a  ship's  crew,  and  while 
the   master   of   a   vessel   is   not  forbidden    to 
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On  a  prosecution  for  such  offense,  all  evidence  tending  to  show  failure  to  adopt  due 
precautions  is  admissible.*'^  The  importation  of  females  for  the  purpose  of  prosti- 
tution or  the  holding  or  attempting  to  hold  a  female  for  such  purpose  in  pursuance 
of  such  illegal  im])oitation  is  declared  to  be  a  felony.®* 

(§  3)  B.  Registration  and  certificate.^^ — EegistrRtion  and  certificate  of  resi- 
dence is  conclusive  against  collateral  attack,*'*'  and  the  enactment  of  statutes  provid- 
ing therefor  and  registration  thereunder  vacates  a  prior  judgment  of  deportation.®" 

(§  3)  C.  Deportation  and  procedure  incident  thereto.^^ — A  resident  claiming 
to  be  a  native  born  citizen  may  not  be  deported  until  the  right  to  deport  has  been 
judicially  determined  in  accordance  with  the  usual  rules  of  evidence.®^  Deportation 
proceedings  under  the  Chinese  Exclusion  Act  are  civil,  not  criminaU"  ]^o  former 
complaint  or  pleadings  are  required.'^  Since  the  right  to  jury  trial  is  not  provided 
foi  by  the  act,  it  does  not  exist. ^-  Such  proceedings  are  not  "causes"  within  the  rule 
that  issues  of  fact  in  causes  in  the  United  States  district  court  shall  be  tried  by  a 
jury.'^^  A  Chinese  inspector  may  file  a  complaint  for  violation  of  the  exclusion  laws 
before  a  district  attorney  outside  the  complainant's  district."*  A  United  States 
commissioner  has  jurisdiction  to  try  a  Chinese  person  on  a  charge  of  being  unlaw- 
fully within  tlie  United  States.'^ 

A  Chinese  person  brought  before  a  commissioner  or  judge  charged  with  being 
in  the  countrv  illeaallv  has  the  burden  to  establish  his  right  to  remain.'**     He  must 


aUow  members  of  the  crew  to  go  ashore, 
he  is  required  to  take  reasonable  precau- 
tions to  prevent  them  from  deserting.  Tay- 
lor  V.    U.    S.    [C.   C.   A.]    152    F.    1. 

63.  On  trial  of  a  master  of  a  vessel  for 
permitting  an  alien  (member  of  liis  crew) 
to  leave  the  vessel  in  violation  of  the  stat- 
ute requiring  him  to  adopt  due  precautions 
to  prevent  aliens  landing  except  at  times 
and  places  designated  by  immigration  offi- 
cials, he  may  be  asked  on  cross-examination 
if  a  number  of  alien  members  of  his  crew 
did  not  desert  at  that  port  as  material  on 
the  question  whether  he  adopted  due  pre- 
cautions.    Taylor  v.  U.   S.    152   F.    1. 

fi4.  Elements  of  the  offense  stated. 
United    States    v.    Giuliani,    147    F.    594. 

65.  See   7    C.    L.    102. 

66.  Under  28  Stat.  7,  requiring  Chinese 
laborers  entitled  to  remain  in  the  United 
States  to  register  and  procure  certificates 
of  residence,  held,  where  a  native  born  Chi- 
nese was  duly  registered  under  such  act, 
such  registration  was  not  subject  to  col- 
lateral attack  in  a  proceeding  to  deport  him 
under  a  judgment  rendered  against  him  be- 
fore the  registration  law  took  effect.  In  re 
Tom  Hon,   149   F.   842. 

67.  A  judgment  in  habeas  corpus  proceed- 
ings remanding  a  Chinese  to  the  vessel  on 
which  he  immigrated  for  deportation  was 
vacated  by  the  subsequent  enactment 
of  the  statute  pro.viding  for  registration  of 
Chinese  entitled  to  remain  and  the  registra- 
tion of  .such  Chinaman  thereunder  (28  Stat. 
7).      In  re  Tom  Hon,  149  F.  842. 

68.  See    7    C.    L.    103. 

60.  Moy  Suey  v.  U.  S.  [C.  C.  A.]  147  F. 
697.  In  deportation  proceedings,  the  fact 
that  the  person  is  a  native  of  China  coupled 
with  this  personal  appearance,  dress,  phys- 
iognomy, and  queue,  held  sufficient  to  estab- 
lish his  nationality.  Low  Foon  Yin  v.  U. 
S.  Immigration  Com'r  [C.  C.  A.]  145  F.  791. 
Descriptive  matter  contained  in  the  report 
of    the    master    of    the    vessel    on    which    an 


alien  arrived  in  the  United  States,  delivered 
to  immigration  officers,  is  admissible  in  an 
issue'  as  to  identity  of  such  alien.  Mclner- 
ney  v.  U.  S.   [C.  C.  A.]    143  F.  729. 

70.  A  defendant  who  claims  to  be  a  na- 
tive born  citizen  may  take  and  use  deposi- 
tions de  bene  esse.  Rev.  St.  §  863.  Lam 
Jung  Sing,  In  re,  150  F.  60S.  The  govern- 
ment may  swear  such  person  as  a  witness 
against  himself.  Low  Foon  Yin  v.  U.  S.  Im- 
migration   Com'r    [C.    C.    A.]    145    F.    791. 

71.  No  formal  complaint  or  pleadings  are 
required  in  Chinese  deportation  proceedings, 
and  where  the  persons  are  before  the  court, 
objections  to  the  validity  of  the  process  of 
arrest  are  not  available  to  oust  the  court 
of  jurisdiction.  Toy  Ton  v.  U.  S.  [C.  C.  A.] 
146    F.    343. 

72.  73.  United  States  v.  Ngum  Lun  May, 
153   F.    209. 

74.  Tlae  provision  in  the  Chinese  Exclu- 
sion Act  that  no  warrant  shall  issue  for 
violation  of  the  Exclusion  Laws  except  on 
the  sw^orn  complaint  of  specified  officials  is 
merely  descriptio  personae  of  such  officials 
and  a  complaint  made  by  one  of  the  officials 
designated  may  be  filed  with  a  commissioner 
outside  the  complainant's  district.  Toy 
Tong  V.  U.  S.   [C.  C.  A.]    146  F.  343. 

7.5.  A  United  States  commissioner  has 
jurisdiction  to  try  a  charge  against  a  Chi- 
nese person  for  being  unlawfully  within  the 
United  States  without  a  certificate,  though 
the  act  of  congress  providing  for  the  issu- 
ance of  such  certificate  declares  that  a  per- 
son who  does  not  obtain  it  shall  be  adjudged 
unlawfully  within  the  country  and  be  ar- 
rested and  taken  before  a  "judge."  Low 
Foon  Yin  v.  U.  S.  Immigration  Com'r  [C.  C. 
A.]    145    F.    791. 

76.  Toy  Tong  v.  U.  S.  [C.  C.  A.]  146  F. 
343.  The  Chinese  Exclusion  Act  (27  Stat. 
25).  in  so  far  as  it  places  the  burden  of 
proof  as  to  the  right  of  a  Chinese  without 
a  certificate  to  remain  in  the  United  States, 
is    valid.     IjOW   Foon   Yin    v.   U.    S.   Immigra- 
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establisli  such  fact  by  affirmative  proof  to  the  satisfactioii  of  the  court  or  commis- 
sioner.^^ The  only  evidence  admissible  is  the  certificate  of  residence  or  in  lieu 
thereof  testimony  that  defendant  was  prevented  from  procuring  one  by  sickness  or 
other  unavoidable  cause  and  the  testimony  of  at  least  one  white  witness  that  he  was 
a  resident  prior  to  the  registration  period,'^  and  where  the  evidence  leaves  the  ques- 
tion in  doubt,  the  court  may  require  the  defendant  accompanied  by  counsel  to  be 
bxonght  before  him  for  further  examination.'®  Evidence  not  produced  at  one  pro- 
ceeding i?  admissible  in  a  subsequent  one  where  such  evidence  Avas  not  required  in 
the  first.^*^ 

A  judgment  of  deportation  should  state  the  facts  upon  which  it  is  predicated.^^ 
(§3)     I).  New  trial  and  appeal  from  order  of  deportation.^^ — A  Chinese  per- 
son may  appeal  to  the  district  court  as  a  matter  of  right  from  an  order  of  deporta- 
tion made  by  the  commissioner/^  but  the  right  of  appeal  must  be  exercised  within 
the  period  prescribed.^-     An  immigrant  who  has  been  denied  the  right  to  enter  on 


tion  Com'r  [C.  C.  A.]  145  F.  791.  He  has  the 
burden  of  proving  that  he  is  a  merchant  and 
entitled  to  remain.  United  States  v.  Yee 
Gee  You,  alias  Tee  Jim  [C.  C.  A.]  152  F.  157. 
One  who  asserts  that  he  a  native  born  citi- 
zen of  the  United  States  has  the  burden  to 
prove  it.  Lee  Yuen  Sue  v.  U.  S.  [C.  C.  A.] 
146    F.   670.     Evidence   insufficient.     Id. 

77.  Lee  Joe  Yen  v.  U.  S.  [C.  C.  A.]  148 
F.   682. 

Evidence  insufficient  to  sustain  defend- 
ant's claim  that  lie  was  a  natural  born- citi- 
zen. United  States  v.  Lam  Jung-  Sing-,  151 
F.  715.  Evidence  insufficient  to  show  that 
one  was  a  merchant.  United  States  v.  Ngum 
Lun  iflay,  153  F.  209.  Evidence  insufficient 
to  show  that  one  was  born  in  the  United 
States.  Ho  Ngen  Jung  v.  U.  S.,  153  F.  232. 
Evidence  sufficient  to  sustain  a  finding  of 
the  commissioner  that  a  Chinese  was  not  a 
native  born  citizen.  United  States  v.  Loy 
Too,    147   F.    750. 

Evidence  held  not  to  warrant  a  <leporta- 
tion  where  defendant  gave  \\\s  place  of  birth, 
residence  at  different  times,  occupation  and 
places  of  business  of  his  father  and  uncle, 
and  was  corroborated  and  his  testimony 
was  uncontradicted.  Moy  Suey  v.  U.  S.,  147 
F.  697.  Evidence  that  a  Chinese  person  en- 
tering the  United  States  while  a  minor,  he 
being  the  son  of  a  merchant,  did  not  have 
a  certificate  does  not  raise  a  presumption 
that  he  is  unlawfully  here,  as  such  certifi- 
cates were  not  required  at  the  time  he  en- 
tered as  to  children  of  merchants.  United 
States  V.  Ching  Sing,  153  F.  590.  One  who 
was  a  merchant  in  the  United  States  prior 
to  congressional  legislation  excluding  labor- 
ers, and  who  has  a  merchant's  certificate 
providing  for  re-entry  after  a  temporary 
absence,  cannot  he  held  to  be  unlawfully  in 
the  United  States  because  since  his  return 
lie  has  been  engraged  in  the  restaurant  busi- 
ness and  has  no  laborer's  certificate.  United 
States    v.    Quong    Chec    [Ariz.]    89    P.    525. 

78.  United  States  v.  Yee  Gee  You,  alias 
Yee  Jim  [C.  C.  A.]  152  F.  157.  On  trial  of  a 
Chinese  person  for  being  unlawfully  in  the 
United  States,  a  certificate  issued  to  him  on 
his  return  from  a  visit  in  c:hina  reciting 
that  it  was  issued  under  23  Stat.  116,  is 
admissible  though  It  does  not  state  that 
he  was  entitled  to  come  into  the  United 
States  under  such  act,  he  being  a  former 
resident  merchant.  United  States  v.  Quong 
Chee    [Ariz.]    89    P.    525.     Such    certificate    is 


(  not  the  only  admissible  evidence  and  the  de- 
fendant may  show  by  two  white  witnesses 
ti.At  he  had  been  a  merchant  in  the  United 
States.  Id.  Though  the  government  con- 
ceded that  a  Chinese  person  had  been  for 
twenty  years  a  resident  merchant,  in  a  pro- 
ceeding to  deport  him  on  the  charge  of  be- 
ing a  laboi-^r  without  a  certificate  of  resi- 
dence, where,  the  issue  was  his  right  to 
remain,  this  obligation  to  establish  such 
right  entitles  him  to  introduce  any  affirma- 
tive evidence.  Id.  Where  in  a  trial  of  a 
Chinese  for  being  a  laborer  unlawfully 
within  the  United  ts'Vates  he  introduced  a 
certificate  granted  him  on  a  return  from 
China  stating  that  he  %vas  not  a  laborer, 
his  statements  that  since  his  return  he  had 
engaged  in  mercantile  and  restaurant  busi- 
ness does  not  contradict  the  certificate.  Id. 
Where  in  deportation  proceedings  it  is  al- 
leged that  the  persons  never  had  a  certifi- 
cate entitling  them  to  remain  in  the  United 
States,  the  invalidity  of  the  rule  providing 
for  the  taking  away  of  such  certificate  was 
immaterial.  Toy  Tong  v.  U.  S.  [C.  C.  A.]  146 
F.    343. 

75).  Lee  Yuen  Sue  v.  U.  S.  [C.  C.  A.]  146 
P.   670. 

80.  The  fact  that  a  Chinese  person  on 
his  return  from  China  did  not  produce  two 
white  witnesses  to  testify  that  he  had  been 
a  merchant  in  the  United  States  does  not 
bar  such  evidence  in  a  subsequent  proceed- 
ing to  deport  him  as  at  the  time  of  his 
admission  such  evidence  was  not  required. 
United  States  v.  Quong  Chee  [Ariz.]  89  P. 
525. 

81.  A  judgment  for  deportation  of  a  Chi- 
nese person  reciting  that  it  appeared  that 
the  accused  was  a  laborer  and  a  subject  of 
the  Emperor  of  China,  that  he  was  not 
registered  as  required  by  27  Stat.  25,  and  28 
Stat.  7,  and  that  he  did  not  belong  to  any 
of  the  classes  excepted  from  registration 
and  was  unlawfully  within  the  United 
States,  was  not  objectionable  for  failure  to 
state  sufficient  facts  to  sustain  it.  Lee  Won 
Jeong  v.  U.   S.    [C.  C.   A.]    145   F.   512. 

82.  See   7   C.   L.    103. 

83.  Order  of  judge  allowing  appeal  Is 
not  necessary  but  an  order  staying  execu- 
tion of  the  commissioner's  order  is  neces- 
sary.    United   States   v.   Loy   T®o,   147   F.    750. 

84.  Under  25  Stat.  479,  a  Chinese  con- 
victed of  being  unlawfully  in  the  United 
States     must    appeal     to     the    district    court 
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a  hearirsg  before  a  board  of  special  inquiry  has  a  right  to  be  informed  of  his  right 
of  appeal  and  the  record  must  show  that  he  was  so  informed.*"' 

§  4.  Xatiu-alization.^'^ — It  is  an  offense  for  one  to  falsely  represent  himself 
to  be  a  citizen  for  any  fraudulent  purpose.^'  Under  the  statute  making  it  an  offense 
to  knowingly  possess  a  false  certificate  of  citizenship  with  intent  to  use  the  same 
unlawfully,  it  is  not  essential  that  the  certificate  be  actually  used.^* 


ALIMONY 


§  1.  Xatnre  and  Purpose  of  the  Allow- 
ance   (80). 

§  3.  Jiirisdiotion  and  Po^ver  to  Ai^-ard 
<SJ»). 

§  3.  .Stage  or  Condition  of  the  Divorce 
Proccdinp  (80). 

§  4.  Reasons  for  and  Against  Provisional 
Allo^vanccs   (CO). 

§  5.     Amount,      Character,      and      Duration 


(91).  Division  of  Property  (92).  Support  of 
Child    (92). 

§  6.  Procedure  and  Practice  (»2).  Tem- 
porary AUowances  (93).  Permanent  Award 
(93). 

§  7.  The  Decree:  Its  Enforcement  and 
Discharge  (93).  Vacating-  or  Modifying  (94). 
Attacliment  of  the  Person  (95).  Subjection 
of  Property  (96). 

§  8.  Suits  for  Annulment  and  Actions  for 
I  Separate  Maintenance  (97). 


§  1.  Nature  and  purpose  of  the  alloicance^^ — The  purpose  of  the  law  is  that 
ylimony  shall  be  used  for  the  maintenance  of  the  "vyife  or  wife  and  children.^"  It 
is  awarded  in  lieu  of  his  duty  to  support  his  wife  or  in  enforcement  of  such  duty.^^ 
The  object  is  present  sustenance,  hence  counsel  fees  are  not  allowable  for  past  coun- 
sel seryices  in  a  difierent  proceeding.®- 

§  2.  Jurisdiction  and  power  to  aivard.^^ — As  a  general  rule  the  power  to  award 
alimony  is  yested  in  the  trial  court,^*  and  while  an  appellate  court  will  make  provis- 
ion for  costs  in  preparing  an  appeal  from  a  judgment  awarding  a  wife  divorce  and 
alimony,^^  it  has  no  jitrisdiction  pending  the  trial  in  the  trial  court  to  entertain  a 
motion  for  the  hearing  of  a  matter  to  l)e  determined  at  such  trial.®®  To  authorize 
the  allowance  of  alimony  pendente  lite,  the  existence  of  marital  relations  must  be 


within  10  days  or  the  court  acquires  no 
jurisdiction  of  the  appeal.  United  States  v. 
Yuen  Tee  Sum,  153  F.   494. 

85.  Under  Immig-ration  Act  (32  Stat. 
1213),  and  rule  7  of  the  secretary  of  com- 
merce and  labor,  an  immigrant  who  has 
been  denied  the  rig-ht  to  enter  on  examina- 
tion before  a  board  of  special  inquiry  has 
the  right  to  be  informed  of  his  right  of  ap- 
peal and  failure  of  the  record  to  show  that 
such  information  was  given  precludes  finality 
of  the  decision.  Rodgers  v.  U.  S.  [C.  C.  A.] 
152   F.   346. 

86.  See    7    C.   L.    103. 

87.  Under  the  statute  making-  it  a  crim- 
inal offense  for  any  person  to  falsely  repre- 
sent himself  to  be  a  citizen  for  any  fraudu- 
lent purpose,  an  alien  who  knowingly  makes 
a  false  affidavit  that  he  has  been  natural- 
ized for  the  purpose  of  being  registered  as 
a  voter  commits  an  offense.  Violates  Rev. 
St  §  5428  [U.  S.  Comp.  St.  1901,  p.  3670]. 
Green   v.   U.    S.    [C.    C.    A.]    150   F.    560. 

S8.  Rev.  St.  §  5425.  Green  v.  U.  S.  150 
F.    560. 

SQ.     See   7   C.  L.   104. 

90,  Therefore  it  is  not  assignable.  Four- 
nier  v.  Glutton  [Mich.]  13  Det.  Leg.  N.  747, 
109    N.    W.    425. 

91,  Where  it  appears  that  a  defendant 
in  divorce  proceedings  has  means  and  his 
wife   has   not,   the  court  will   allow   her   suit 

,  money     and     counsel     fees.       Day     v.     Day 
[Idaho]   86  P.  531, 


.  92.     Womacks    v.    "^"omacks,    125    111.    App. 
441. 

93.  See     7    C.    L.     105. 

94.  An  appellate  court  will  remand  a 
cause  which  it  reverses  to  the  trial  court 
with  directions  to  such  court  to  make  its 
own  decree  relative  to  alimony  and  allow- 
ance for  attorney's  fees.  This  procedure 
is  authorized  by  Code  1887,  §§  2261,  2263. 
Davenport   v.   Davenport    [Va.]    56    S.   E.    562. 

95.  Where  the  husband  appeals  with  stay 
from  a  decree  awarding  his  wife  a  divorce 
and  alimony,  and  an  order  requiring  pay- 
ments to  her  pending  further  litigation,  the 
supreme  court  will  upon  proper  showing 
order  payments  for  her  support  and  ex- 
penses in  such  court  pending  appeal.  Drake 
V.  Drake  [S.  D.]  110  N.  W.  270.  The  trial 
court's  power  to  award  money  for  appeal 
costs  and  fees  continues  till  the  case  is  in 
the  appellate  court  by  the  lodgment  there 
of  the  transcript.  BernsdorfC  v.  Bernsdorff, 
26  App.  D.  C.  228.  Thereafter  the  power 
lies  in  the  appellate  court.  Lane  v.  Lane, 
26  App.  D.  C.  235. 

9G.  The  supreme  court  has  no  Jurisdic- 
tion while  an  action  for  divorce  is  pending 
in  the  trial  court  to  entertain  a  motion  for 
allowance  of  counsel  fees  to  enable  counsel 
to  prepare  and  present  an  appeal  from  an 
order  of  the  trial  court  requiring  the  hus- 
band to  provide  for  the  wife  pending  final 
determination  of  the  action  and  for  counsel 
fees  in  the  main  case.  Tonn  v.  Tonn  [X.  D] 
I  111   N.  W.   609. 
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established  to  the  satisfaction  of  the  eoiirt,®'  but  as  in  other  preliminary  issues  the 
fact  does  not  have  to  be  established  with  the  clearness  exacted  of  proof  as  a  basis 
of  final  adjudication  of  the  rights  of  the  parties  litigant."^  Alimony  will  not  be 
awarded  until  it  is  shown  that  there  is  reasonable  ground  for  commencing  the  di- 
vorce action. ^°  In  order  that  alimony  may  be  awarded  personal  jurisdiction  must 
be  had  of  the  defendant.^  A  void  agreement  for  separation  requiring  the  husliand 
to  pay  the  wife  a  certain  annual  sum  is  not  a  bar  to  an  allowance  of  alimony  in  a 
subsequent  suit  for  divorce. - 

§  3.  Stage  or  condition  of  the  divorce  proceeding."' — An  application  for  ali- 
mony may  be  tried  before  the  principal  case  is  ripe  for  trial.^  In  Georgia  an  appli- 
cation for  temporary  alimony  must  be  based  on  a  pending  suit  for  divorce  or  for 
permanent  alimony. ° 

§  4.  Reasons  for  and  against  provisional  allowances.^ — The  allowance  of  ali- 
mony rests  in  the  discretion  of  the  trial  court. ^  The  action  of  such  court  is  pre- 
sumed correct,^  and  in  the  absence  of  an  abuse  of  discretion  will  not  be  interfered 
with  on  appeal."  Ordinarily  alimony  will  not  be  awarded  where  divorce  is  granted, 
because  of  the  fault  of  the  Mife/"  but  there  are  exceptions  to  this  rule.^^     In  a  suit 


07.  Fountain  v.  Fountain  [Ark.]  97  S.  W. 
656. 

98.  F^vidence  sufficient  to  warrant  allow- 
ance of  temporary  alimony.  Fountain  v. 
Fountain    [Ark.]    97   S.   W.    656. 

90.  Some  evidence  must  be  presented  to 
the  court  showing  reasonable  ground  for 
commencing  the  divorce  action  and  showing 
reasonable  probability  that  the  charges  will 
be  established  before  alimony  will  be 
awarded.  Heyman  v.  Heyman,  104  N.  Y.  S. 
227. 

1.  Where  a  defendant  is  not  served  with 
summons  and  does  not  appear  in  a  divorce 
action,  a  judgment  for  alimony  cannot  be 
awarded  against  him.  Edwards  v.  Edson, 
104  N.  Y.  S.  292.  Appealing  from  a  tempo- 
rary allowance  against  a  nonresident  give's 
jurisdiction  to  hear  a  motion  to  grant  a 
sum  for  support  pendente  lite  and  for  at- 
torney's fees.  Gardiner  v.  Gardiner  [Colo.] 
83   P.    646. 

2.  Maney  v.  Maney,   104   N.   Y.   S.   541. 

3.  See  7  C.  K  105. 

4.  There  is  no  law  requiring  nor  reason 
for  postponing  the  trial  of  an  application 
for  alimony  until  the  divorce  suit  is  ripe 
for  default  or  answer.  The  prayer  for  ali- 
mony is  a  mere  incident  of  the  suit  which 
may  be  taken  up  at  any  time  after  due  no- 
tice. Rosenthal  v.  Rosenthal,  117  La.  786, 
42  So.  270.  Where  the  wife  as  next  friend 
of  her  children  petitioned  for  permanent 
alimony  and  an  injunction  restraining  her 
husband  from  alienating  his  property,  and 
such  petition  was  presented  to  the  judge  in 
vacation  and  the  restraining  order  was  is- 
sued and  the  case  set  for  hearing  on  a  day 
in  vacation,  held  the  judge  had  jurisdic- 
tion in  vacation  to  hear  the  application  for 
injunction  and  also  the  petition  for  ali- 
mony though  the  day  set  for  hearing  was 
prior  to  the  return  day  of  the  case.  Ed- 
mondson  v.  Edmondson    [Ga.]    57  S.   E.  308. 

5.  Stallings  v.  Stallings  [Ga.]  56  S.  E. 
469;  King  v.  King  [C5a.]  57  S.  E.  227.  Where 
a  petition  for  temporarj'  alimony  showed 
that  the  husband  and  wife  were  living 
apart  but  no  action  for  divorce  or  perma- 
nent alimony  was  pending  and  the  petition 
itself    did    not    pray    for    permanent    alimony 


nor    process,    the    prayer    was    properly    re- 
fused.     King  V.   King   [Ga.]    57   S.   E.   227. 

6.  See  7  C.  L.   106. 

7.  Evidence  as  to  the  cause  of  separation 
is  conflicting.  Parks  v.  Parks  [Ga.]  55  S.  E. 
176.  Upon  the  hearing  of  an  application  for 
temporary  alimony,  the  court  may  grant  an 
order  for  such  alimony  and  expenses  of  liti- 
gation as  the  facts  of  the  case  may  justify. 
Stokes  V.  Stokes  [Ga.]  56  S.  E.  303.  Where 
an  application  for  alimony  is  made  by  the 
wife  on  behalf  of  herself  and  minor  chil- 
dren, and  at  the  hearing  the  wife  abandons 
the  application  but  is  not  dismissed  as  a 
party,  the  fact  that  she  remains  a  party 
will  not  prevent  the  judge  from  granting 
alimony  exclusively  to  the  children.  This 
was  an  exercise  of  the  courts'  discretion. 
Edmondson  v.  Edmondson  [Ga.]  57  S.  E. 
308.  Wliere  a  wife  appealed  from  a  decree 
of  divorce  in  favor  of  her  husband  who 
died  after  submission  of  the  case,  she  was 
not  entitled  to  counsel  fees  necessary  to 
prosecute  the  appeal  which  was  one  to  de- 
termine property  rights.  Strickland  ■*'. 
Strickland  [Ark.]   97  S.  W.  659. 

8.  On  appeal  the  action  of  the  trial  court 
in  awarding  or  discontinuing  alimony  is 
presumably  correct.  Mahncke  v.  Mahncke 
[Wash.]   86  P.  645. 

9.  Discretion  in  allowing  temporary  ali- 
mony on  conflicting  evidence  as  to  marriage 
not  interfered  with.  Fowler  v.  Fowler  [Ga.] 
57  S.  E.  682.  Evidence  sufficient  to  author- 
ize an  order  requiring  a  husband  to  pay 
alimonv  and  attorney's  fees.  Stokes  v. 
Stokes    [Ga]    55   S.   E.   1023. 

JO.  Under  the  rule  allowing  a  woman  ali- 
mony where  the  divorce  is  procured  through 
no  fault  of  her's,  where  the  husband  pro- 
cures a  divorce  because  of  the  malforma- 
tion of  the  wife's  sexual  organs  preventing 
the  act  of  sexual  intercourse,  the  wife  is 
not  within  the  rule.  Mutter  v.  Mutter,  30 
Ky.   L.   R.   76.   97   S.   W.   393. 

11.  Under  a  statute  providing  that  in 
every  case  of  divorce,  except  for  the  adul- 
tery of  the  wife,  alimony  may  be  awarded 
if  the  estate  awarded  to  the  wife  is  in- 
sufficient to  sustain  her,  alimony  may  be 
awarded    to    her    where    a    liusband    .secures 
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for  permanent  alimony,  to  entitle  the  vrife  to  alimony  pendente  lite  it  must  appear 
that  she  is  vrithout  means/-  On  appeal  the  application  should  be  supported  by 
proof  that  she  is  unable  to  advance  the  fees  and  suit  money/"  and  also  good  reason 
wh}'  the  relief  could  not  be  had  in  the  lower  court. ^* 

§  5.  Amount,  character,  and  duration}^ — -A  decree  for  alimony  in  gross  is  a 
(lebt.^^  Permanent  alimony  is  distinguished  from  temporary  only  in  the  sense  that 
it  is  awarded  after  determination  of  the  suit.^" 

In  determining  upon  a  proper  award,  the  circumstances  of  the  parties,^^  both 
])i-ior  and  subsequent  to  the  marriage,  should  be  considered,^®  such  as  the  value  of 
ju'operty  owned  by  the  parties.-*^  \Yhere  the  liusljand  concedes  his  wife's  right  to 
filiniony  in  the  amount  fixed,  the  coiirt  may  make  a  decree  for  such  amount  without 
further  proof,-^  and  when  no  testimony  is  offered  to  show  that  alimony  is  excessive, 
the  defendant  is  bound  by  the  judgment  --  until  the  amount  is  reduced  in  an  appro- 
jiriate  proceeding.-''  A  decree  which  awards  only  tliat  which  the  wife  already  o'^vTied 
i^^  not  excessive,-*  especially  when  the  divorce  is  granted  because  of  the  husband's 


a  divorce  on  the  ground  of  cruelty.  Lof- 
vander  v.  Lofvander  [Mich.]  13  Det.  Leg.  N. 
793,  109  N.  W.  662.  V^'here  a  husband  ob- 
tains a  divorce  on  his  counterclaim  in  an 
action  brought  by  the  wife,  he  is  charge- 
able with  her  costs  and  a  reasonable  attor- 
ney'.s  fee.  Mutter  v.  Mutter,  30  Ky.  L.  R. 
76,'  97  S.  W.  393.  Not  dependent  on  wife's 
freedom  from  fault,  her  fault  not  being 
cause  for  divorce.  Jones  v.  Jones,  124  111. 
.Vpp.    201. 

12.  Ross  V.  Ross  [Miss.]  42  So.  382. 
()ral  proof  is  admissible  on  a  motion  for 
alimony  pendente  lite.     Id. 

13.  Bernsdorff  v.  Bernsdorff,  26  App.  D. 
O.   228. 

14.  Lane  v.  Lane,  26  App.  D.  C.  235. 
Showing  of  destitution  and  otlier  facts  held 
sufhcicnt.      Id. 

15.  See   7   C.   L.   107. 

1«.  A  claim  under  a  decree  for  alimony 
in  gross  is  a  debt  of  the  estate  of  the  di- 
vorced husband  within  Rev.  Laws,  c.  144, 
§  9,  providing  for  the  application  of  prop- 
erty of  absentees  to  payment  of  their  debts. 
Purdon  v.  Blinn  [Mass.]  78  N.  E.  462.  Such 
claim  may  be  proved  and  allowed  against 
the  property  of  an  absentee  in  the  hands  of 
a  receiver  on  general  notice  to  the  receiver 
and  persons  interested  wlio  are  witliin  tlie 
jurisdiction.     Id. 

17.  The  mere  fact  that  alimony  is  de- 
nominated "perm.anent"  does  not  preclude 
the  court  from  modifying  its  decree  as  au- 
thorized by  Civ.  Code,  §  139.  Soule  v.  Soule 
fCal.  App.]    87  P.  205. 

IS  Where  it  appeared  that  the  husband's 
•  •state  was  worth  $7,553,  that  he  was  52  and 
.'ihe  47  years  old,  he  not  able  to  perform  hard 
labor  and  she  capable  of  earning  some  in- 
come, a  decree  awarding  household  goods 
$2,000  casli,  homestead  worth  $1,200,  and  $25 
per  month  until  the  eldest  child  attained 
majority,  and  $12.50  per  month  until  the 
youngest  child  reached  majority,  modified  by 
giving  the  wife  the  furniture,  homestead. 
$1,000.  and  $8  per  month  until  the  children 
attained  the  age  of  sixteen  years.  Bower- 
man  V.  Bowerman,  145  Mich.  726,  13  D^t. 
Leg.  N.  605,  108  N.  "W.  1086.  Fifty  dollars 
appeal  costs  on  appeal  from  order  to  pay 
$25  a  month  held  not  excessive.  Plattner  v. 
Plattner    [Mo     App.]     91    S.    W.    459. 

Where   alimony   is   awarded   in   gross,   it   is 


especially  important  that  facts  material  in 
determining  a  just  award  be  before  the 
court.  Ferguson  v.  Ferguson,  145  Mich.  290, 
13   Det.   Leg.   N.   453,    108   N.  W.   682. 

19.  Decree  of  $1,000  cut  down  to  $600 
where  it  appeared  that  the  husband  was  a 
baker  and  lived  over  his  shop,  which  fact 
tlie  wife  knew  before  she  married  him.  She 
contributed  nothing  to  the  property  ($7,000), 
was  f  lult  finding  at  home,  and  left  him 
within  thirty  days  without  cause,  and 
shortly  afterwards  had  a  miscarriage.  Lof- 
vander  v.  Lofvander  [Midi.]  13  Det.  Leg. 
N.  793,  109  N.  W.   662. 

20.  In  determining  the  amount  of  per- 
manent alimony  tlie  homestead  will  be  con- 
sidered, though  held  by  both  parties  as  an 
estate  in  entirety,  where  it  once  stood  in 
the  name  of  tlie  husband  and  was  conveyed- 
to  the  -^fife  without  consideration,  other 
than  discontinuance  of  a  prior  divorce  suit. 
Bowerman  v.  Bowerman,  145  Midi.  726,  13 
Det.  Leg.  N.  605,  108  N.  W.  1086.  Twenty 
dollars  a  month  out  of  a  salary  of  $135  held 
reasonable  where  some  other  income  came 
from  her  own  property.  McAndrews  v.  Mc- 
Andrews,  31  Pa.  Super.  Ct.  252.  Eighty  dol- 
lars reduced  to  $50  where  wife  had  alread\- 
received  a  house  and  other  property  and 
was  able  to  support  herself  in  part.  An- 
derson V.  Anderson,  124  111.  App.  613.  In 
determining  what  is  a  proper  allowance  un- 
der Comp.  Laws,  §  8638,  providing  that  the 
situation  of  the  parties  should  be  regarded, 
the  court  should  consider  the  fact  that 
plaintiff  was  the  owner  of  certain  prop- 
erty transferred  to  her  in  part  compensa- 
tion for  the  very  wrong  for  which  the  di- 
vorce was  granted.  Ferguson  v.  Ferguson 
[Mich.]  Ill  N.  W.  175.  Where  it  is  neces- 
sary in  determining  the  amount  to  be 
awarded  to  estimate  the  value  of  an  es- 
tate in  expectancy,  it  should  be  valued  at 
what  purchasers  would  pay  for  it,  not  its 
present  worth,  computed  from  the  age  of 
the  life  tenant  and  his  probable  expectancy 
as   fixed   by   mortality   tables.      Id. 

21.  Patrick  v.  Patrick,  30  Ky.  L.  R.  1364. 
101  S.  W.  328.  The  husband  is  not  entitled 
to  reversal  of  such  decree  on  appeal.     Id. 

22.  23.  O'Brien  v.  D'Hemecourt  [La.]  43 
So.   654. 

24.  "U'here  at  the  time  of  the  marriage 
the    wife    had    80    acres    of    land    which    was 
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fault. -■"'  An  order  to  pay  suit  money  for  the  cost  of  a  transcript  on  appeal  should 
not  be  fixed  in  a  sum  large  enough  to  print  the  entire  testimony,-"  when  in  fact  some 
of  it  will  pi-obably  not  be  necessary.-^  The  allowance  for  counsel  fees  must  be  based 
on  evidence  of  their  value.-®  Subsequent  counsel  fees  relating  to  applications  con- 
cerning the  child's  custody  may  be  allowed.-'* 

Division  of  propcrty.^'^ — The  statutory  right  to  division  of  property  between 
the  parties  is  to  such  division  as  to  the  court  seems  just.^^  A  just  distribution  may 
require  that  all  the  property  be  given  to  the  wife.^-  Though  a  wife  is  accorded  a 
certain  interest  in  property  by  statute,  if  she  consents  to  a  decree  for  a  different 
division  she  is  bound  by  it.^^  In  Xebraska,  in  a  suit  for  divorce  and  alimony,  the 
ti-ial  court  has  jurisdiction  to  award  to  the  wife  specific  articles  of  personal  property 
from  the  estate  of  her  husband  in  addition  to  alimony.^*  On  a  li(|uidation  of  the 
community  in  Porto  Eico  property,  allowance  will  be  made  to  the  wife  of  alimony 
•  )endente  lite  allowed  her  previously.''" 

Support  of  cJiild.^^ — In  determining  the  amount  to  be  awarded  for  the  support 
of  children,  their  earnings  should  be  considered.^^ 

§  6.  Procedure  and  practice.^^ — Alimony  may  be  awarded  imder  a  prayer  for 
>uch  other  and  further  relief  as  is  just  and  equitable.^^  Attorney's  fees  being  a  part 
of  temporary  alimony  need  not  be  separately  prayed  for.*"  In  Nebraska  if  a  hus- 
band has  deserted  his  wife  and  become  a  nonresident,  he  may  be  served  by  publi- 
cation for  the  purpose  of  appropriating  property  within  the  state  to  the  pajanent  of 
alimony.'*^     A  writ  of  prohibition  will  not  issue  to  stay  receivership  proceedings  to 


subsequently  sold  and  the  proceeds  Invested 
in  160  acres,  and  the  husband  after  the  mar- 
riage acquired  considerable  property,  an 
award  of  the  160  acres  and  directing  the 
husband  to  pay  all  debts  on  which  the  wife 
niig-ht  be  made  liable  was  reasonable.  Luick 
V.  Luick   [Iowa]    109  N.  W.   783. 

25.  Wliere  the  decree  for  divorce  is 
granted  because  of  the  husband's  fault,  the 
award  should  not  be  less  than  the'  value  of 
the  wife's  interest  in  the  property  which 
prior  to  divorce  they  owned  together.  Brown 
V.  Brown,  144  Mich.  654,  13  Det.  Leg.  N. 
:'.12,  108  N.  W.  288. 

26.  Sternberger  v.  Sternberger,  113  App. 
Div.   SOS,   98   N.  Y.   S.   946. 

27.  Order  modified  to  lejive  amount  of 
printing  costs  open  till  ascertained.  Stern- 
l)erger  v.  Sternberger,  113  App.  Div.  898,  98 
X.  Y.  S.  946. 

2S.     Hunter  v.  Hunter,   121  111.   App.   380. 
2!).      Pike  V.  Pike,  123  111.  App.  553. 

30.  See  7  C.  L.  108.  See,  also.  Divorce,  7 
C.  L.  1175. 

31.  Under  a  statute  authorizing  the  court 
to  decree  in  lieu  of  money  allowance  such 
division  of  the  property  of  the  parties  held 
by  joint  ownership  as  is  just,  it  is  proper 
to  decree  an  equal  division  of  an  estate  in 
entirety.  Jeske  v.  Jeske  [Mich.]  13  Det. 
Leg.   N.   1016,   110  N.  W.   1060. 

32.  Where  the  community  property  was 
only  worth  about  $1,000  and  the  husband 
was  earning  enough  to  support  himself,  and 
the  wife  has  no  earning  capacity,  it  is 
proper  to  award  her  all  the  proporty.  Mark- 
owski  V.  Markowski   [Wash.]    87   P.  914. 

33.  Under  the  rule  that  whore  a  wife 
procures  a  divorce  on  the  ground  of  adul- 
tery her  Interest  in  his  property  is  the  same 
as  upon  his  death,  if  the  wife  consents  to 
a  different  division  and  accepts  a  certain 
amount  a.s  permanent  alimony  in  lieu  of  all 
otlier  interest  in  his  estate,  and  judgment  to 


such  effect  is  entered  and  the  money  ac- 
cepted, the  -wife  is  estopped  to  deny  the 
validity  of  the  judgment.  Linse  v.  Linse,  98 
Minn.    243.    lOS    N.   "W.    8. 

34.  Washington  v.  Washington  [Neb.] 
Ill  N.  W.  7S7. 

35.  Garrozi  v.  Dastas,  204  U.  S.  64,  51 
Law.   Ed.    3G9. 

36.  See  7  C.  L.   108. 

37.  In  determining  the  amount  to  be  al- 
lowed for  the  maintenance  of  children,  the 
amount  of  tlieir  earnings  should  be  consid- 
ered and  only  the  amount  required  for  their 
maintenance  above  their  earnings  should  be 
allowed.  Graham  v.  Graham  [Colo]  88  P. 
852. 

38.  See  7   C.  L.   108. 

30.  This  is  so,  though  Code  Civ.  Proc. 
§  5S0,  provides  tliat  no  relief  in  excess  of 
the  prayer  will  be  granted.  Cohen  v.  Cohen 
[Cal.]    88  P.  267. 

40.  Attorney's  fees  are  a  part  of  tempo- 
rary alimony  and  may  be  awarded  on  a 
petition  therefor,  though  not  separately 
prayed  for.  Stokes  v.  Stokes  [Ga.]  56  S.  E. 
303. 

41.  Cobbey's  Ann.  St.  1903,  §  1078,  au- 
thorizes service  by  publication  in  an  action 
by  a  wife  for  alimony  against  her  husband 
who  has  deserted  her  and  become  a  nonresi- 
dent of  the  state  where  the  only  relief 
sought  is  appi-opriation  of  land  of  the  hus- 
band situated  within  the  county  where  the 
action  is  brought  to  the  payment  of  such 
alimony.  Rhoades  v.  Rhoades  [Neb.]  Ill  N. 
W.  122.  Jurisdiction  to  subject  property  in 
such  action  within  the  territorial  jurisdic- 
tion may  be  acquired  by  service  of  process 
by  publication  and  placing  the  property  in 
the  hands  of  a  receiver.  Id.  In  such  ac- 
tion residence  of  the  wife  in  the  county 
where  the  property  of  the  husband  is  situ- 
ated is  not  necessary.     Id. 
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provide  security  for  temporary  alimony  where  there  exists  an  adequate  remedy  at 
law.*-     An  appellate  court  may  review  the  facts  pertaining  to  an  award  of  alimony.*" 

Temporary  allowances.*"— Service  of  an  application  for  temporary  alimony 
pending  a  suit  for  divorce  and  permanent  alimony  must  be  personal/-^  but  if  it  is 
impossible  to  procure  personal  service,  a  receiver  may  be  appointed  to  preserve  prop- 
erty in  the  state.*^  On  a  hearing  of  application  it  rests  in  the  discretion  of  the 
court  to  hear  the  testimony  by  affidavits  or  orally.*'  Temporaiy  alimony  should  not 
be  refused  without  due  inquiry  into  the  merits  of  the  case.*^  The  hearing  of  an  ap- 
plication will  not  be  postponed  unless  a  motion  for  such  postponement  be  made 
timely.*^ 

Permanent  award.^^ 

§  7.  The  decree;  its  enforcement  and  discJiarge.^^ — The  decree  or  order  should 
run  to  the  wife  not  to  her  counsel.^-  but  it  is  proper  to  grant  counsel  fees  to  wife 
tmd  order  them  paid  to  counsel.^^'     A  decree  for  alimony  is  not  assignable." 

In  Kentucky  an  order  for  alimony  pendente  lite  is  not  a  final  judgment,"  but 
a  different  rule  prevails  in  Arkansas.^''  In  Georgia  such  a  judgment  is  subject  to 
a  writ  of  error  the  same  as  a  judgment  in  injimction."  A  judgment  which,  because 
oi  fraud,  makes  no  provision  for  alimony  may  be  impeached  as  in  other  cases,^^  but 


42.  Under  the  rule  that  a  writ  of  prohibi- 
tion will  not  issue  where  there  exists  an 
adequate  remedy  at  law,  it  will  not  issue  to 
stay  receivership  proceedings  to  provide  se- 
curity for  the  payment  of  temporary  ali- 
mony from  orders  for  payment  of  which  the 
husband  has  appealed.  Writ  of  supersedeas 
should  be  employed.  McAneny  v.  Santa 
Clara   County    Sup'r   Ct.    [Cat]    87   P.    1020. 

43.  On  appeal  from  a  decree  awarding  di- 
vorce and  alimony,  the  appellate  court  may 
review  only  the  facts  pertaining-  to  alimony. 
Patrick  v.  Patrick,  30  Ky.  L.  R.  1364,  101  "s. 
W.   328. 

44.  See  7   C.   L.  108. 

45.  Stallings  v.  Stallings  [Ga.]  56  S.  E. 
469.  Where  in  an  action  for  divorce,  tem- 
porary and  permanent  alimony,  and  subjec- 
tion of  property  to  the  payment  thereof,  it 
was  alleged  that  the  parties  had  established 
a  permanent  residence  and  domicile  in  a 
certain  county  in  the  state,  service  of  pro- 
cess should  have  been  perfected  there.  Id. 
Though  the  defendant  was  absent  from  the 
state  a  great  deal  of  the  time  on  business 
and  was  absent  for  an  indefinite  length  of 
time,  he  could  not  be  served  as  a  nonresi- 
dent if  he  had  a  legal  residence  in  the 
state  at  which  service  could  be  perfected. 
Id.  Where  service  of  process  on  an  appli- 
cation for  temporary  alimony  was  not  law- 
fully perfected,  the  court  could  not  proceed 
over  the  objection  of  the  defendant  to  hear 
it  and  make  necessary  orders  in  the  prem- 
ises.    Id. 

46.  If  it  is  impossible  to  obtain  personal 
service  because  of  the  absence  of  defend- 
ant from  the  state,  and  he  has  property 
within  the  state  which  is  in  danger  of  be- 
ing lost,  removed,  or  depreciated  by  waste, 
a  receiver  may  be  appointed  to  preserve  the 
property  but  cannot  fix  temporary  alimony 
and  order  it  paid.  Stallings  v.  Stallings 
[Ga.]    56  S.  E.  469. 

47.  Whitfield  v.  Whitfield  [Ga.]  56  S.  E. 
490. 

48.  A  plea  in  abatement  to  a  petition  for 
temporary  alimony  alleging  that  an  acixion 
identical  with  the  one  at  bar  had  been  vol- 
untarily dismissed  by  plaintiff  and  that   the 


costs  thereof  had  not  been  fully  paid  does 
not  authorize  the  court  at  that  stage  of  the 
proceedings  to  make  an  order  refusing  tem- 
porary alimony  without  inquiring  into  the 
merits  of  the  case.  Dougherty  v.  Dough- 
erty, 126  Ga.  33,  54  S.  E.  811. 

49.  Where  counsel  for  defendant  was 
present  in  an  application  for  temporary  ali- 
mony, entered  upon  the  hearing  of  the  case 
without  objection,  and  after  plaintiff  had 
closed  her  case  and  defendant  had  submit- 
ted his  answer,  the  defendant  also  being 
present  to  testify  in  his  own  behalf,  it  was 
not  error  to  refuse  to  grant  a  postponement 
in  order  to  obtain  an  additional  affidavit  on 
the  ground  that  counsel  for  defendant  had 
only  been  retained  the  previous  day  and  had 
been  prevented  by  other  -work  from  prepar- 
ing the  case.  Stokes  v.  Stokes  [Ga.]  56  S. 
E.   303. 

50,  51.     See  7  C.  L.   110. 

52.  Anderson  v.  Anderson,  124  111.  -A.pp. 
613;  Kowalski  v.  Kowalski,  127  111.  App.  154. 

53.  Pike  v.  Pike,  123  111.  App.  553. 

54.  Fournier  v.  Glutton  [Mich.]  13  Det. 
Leg.  N.   747,  109  N.  T\'.   425. 

55.  A  decree  awarding  a  certain  weekly 
allowance  "as  alimony  pendente  lite  until 
final  order"  is  not  a  final  judgment  on  which 
action  can  be  maintained.  Geisler  v.  Geis- 
ler,  30  Ky.  L.   R.  430,  98  S.  W.  1023. 

5«.  A  judgment  for  suit  money  and  ali- 
mony pending  a  suit  for  divorce  is  a  final 
judgment.  Is  appealable.  Shirey  v.  Shirev, 
79  Ark.   473,   96  S.  W.   164. 

57.  The  judgment  of  a  judge  in  a  pro- 
ceeding for  alimony,  whether  in  term  or 
vacation  or  in  the  progress  of  the  cause,  is 
the  subject  of  a  writ  of  error  on  the  same 
terms  that  are  prescribed  in  cases  of  in- 
junction. Civ.  Code  1895,  §  2468.  Stokes  v. 
Stokes    [Ga.]   55  S.  E.   1023. 

58.  Where  a  decree  of  divorce  is  granted 
but  through  fraud  of  the  defendant  the 
judgment  makes  no  provision  for  alimony, 
'the  judgment  may  be  impeached  for  fraud 
as  in  other  cases  and  alimony  be  awarded 
without  disturbing  the  decree  for  divorce. 
Ex  parte  Smith   [Kan.]   87  P.   1S9. 
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one  which  includes  counsel  fees,  though  erroneously,  is  not  subject  to  collateral  at- 
tack.^'' A  judgment  for  alimony  in  which  the  wife  is  also  allowed  a  certain  amount 
for  tlic  support  of  children  is  not  res  judicata  as  to  the  extent  of  the  defendant's 
liability  for  the  support  of  the  children.®" 

Enforcement  may  be  by  injunction  and  receivership  if  necessary,''^  and  such 
l)roceediugs  are  not  a  creditor's  suit  dependent  on  exhaustion  of  legal  remedy. *'- 
An  action  at  law  cannot  be  maintained  on  a  decree  for  permanent  alimony  which 
is  subject  to  modification,""  and  the  full  faith  and  credit  clause  of  the  Federal  con- 
stitution applies  to  a  decree  for  alimony  in  so  far  as  it  is  for  a  sum  due,  but  not  as 
to  future  payments  as  to  which  it  remains  subject  to  modification.*^*  Under  the 
rule  that  the  perfecting  of  an  appeal  stays  further  proceedings  on  orders  appealed 
from,  the  court  has  no  power  to  enforce  an  award  after  an  appeal  has  been  per- 
focted.«= 

Vacating  or  modifying^^ — A  decree  for  alimony  may  be  revised  or  altered  by 
the  court  if  a  change  in  the  circumstances  or  condition  of  the  parties  require  it,"^ 
and  if  the  award  was  not  based  on  property  rights  "^  or  contract.*"*  To  authorize 
a  modification  of  the  decree  the  circumstances  of  the  parties  must  have  altered, 
since  the  decree  was  entered  '°  and  such  changed  conditions  must  be  pleaded."^ 
Such  modification  rests  solely  in  the  discretion  of  the  court,'-  and  the  right  thereto 
must  be  timely  asserted.'^  A  wife  who  was  granted  all  her  prayers  may  not  have  a 
decree  modified."'*     An  order  for  temporary  alimony  based  on  false  testimony  may 


59.  Irrespective  of  the  question  whetlier 
counsel  fees  may  be  properly  included  in  an 
award  of  permanent  alimony,  a  decree  en- 
tered upon  a  verdict  in  her  favor  which  em- 
braces such  an  award  is  not  subject  to  col- 
lateral attack  after  the  time  for  exception 
thereto  has  expired.  Van  Dyke  v.  Van  Dyke, 
125  Ga.   491,   54  S.  E.   537. 

60.  Graham  v.   Graham    [Colo.]    88   P.    852. 

61.  62.  Harding  v.  Harding,  120  111.  App. 
:;S9. 

63.  Under  the  rule  that  the  court  of  chan- 
cery may  alter  decrees  regarding  the  wife's 
support,  an  action  at  la^v  on  a  decree  for 
permanent  alimony  cannot  be  maintained. 
Nixon  v.  Wright  [Mich.]  13  Det.  Leg.  N.  711, 
109  N.  W.  274. 

64.  Israel  v.  Israel    [C.   C.   A.]    148   F.   576. 

65.  Anderson  v.  Anderson.  124  111.  App. 
613.  Though  Civ.  Code,  §§  137,  140,  author- 
izes the  court  to  award  temporary  alimony 
and  enforce  such  award  by  receivership, 
where  the  defendant  filed  a  bond  to  stay 
proceedings  pending  appeal  from  orders  re- 
quiring him  to  pay  temporary  alimony,  the 
trial  court  had  no  jurisdiction  to  appoint  a 
receiver  to  provide  security  for  temporary 
alimony.  Code  Civ.  Proc.  §  946,  provides 
that  perfecting  an  appeal  shall  stay  further 
proceedings  on  orders  appealed  from.  Mc- 
Aneny  v.  Santa  Clara  County  Superior  Ct. 
[Cal.]   87  P.  1020. 

66.  See  7  C.  L.  111. 

6T.  According  to  the  wife's  conduct  and 
necessities.  Beall  v.  Beall,  27  App.  D.  C. 
468.  TTnder  Code  Civ.  Proc.  §  1963,  declar- 
ing that  things  are  presumed  to  happen 
according  to  the  ordinary  course  of  nature 
and  habits  of  life,  where  a  divorced  wife 
who  is  drawing  alimony  remarries  it  is 
jiresumed  that  her  second  husband  is  able 
to  support  her,  and  in  a  proceeding  by  tlie 
first  husband  to  vacate  the  decree  she  has 
the   burden    to   prove   that   he   is   not.     Cohen 


V.  Cohen  [Cal.]  88  P.  267.  Not  disturbed 
after  long  delay  and  on  ill  supported 
grounds'.     Leach  v.  Leach,   122  111.  App.   94. 

68.  Where  the  complaint  for  divorce  did 
not  allege  anything  relative  to  property  or 
ability  of  the  husband  to  pay  alimony,  it 
is  presumed  that  an  award  was  not  based 
on  property  rights  and  it  may  be  vacated. 
Cohen  v.  Cohen    [Cal.]    88  P.  267. 

6!).  Evidence  insufficient  to  show  that  a 
provision  for  alimony  was  inserted  in  the 
decree  pursuant  to  agreement  and  that  the 
agreement  ■was  that  it  was  to  continue  dur- 
ing the  life  of  the  plaintiff.  Soule  v.  Soule 
[Cal.  App  ]   87  P.  205. 

70.  Under  a  statute  authorizing  the  court 
to  make  such  changes  in  the  decree  as  the 
circumstances  may  warrant,  no  change  will 
be  made  unless  circumstances  of  the  par- 
ties have  altered  since  the  decree.  Will  not 
be  changed  because  the  husband  at  the  trial 
testified  falsely  as  to  his  property.  Gravea 
V.   Graves    [Iowa]    109   N.   W.    707. 

71.  In  a  suit  to  enforce  a  decree,  the  hus- 
band is  not  entitled  to  have  the  decree  mod- 
ified because  of  changed  conditions  unless 
such  changed  conditions  are  pleaded.  Ger- 
rein's  Adm'r  v.  Berry,  30  Ky.  L.  R.  978,  99 
S.  W.   944. 

72.  An  issue  as  to  the  extent  to  which 
a  decree  should  be  modified  because  of 
changed  conditions  should  not  be  submitted 
to  a  referee,  as  such  modification  rests  pe- 
culiarly within  the  discretion  of  the  court. 
Gerrcin's  Adm'r  v.  Berry,  30  Ky.  L.  R.  978, 
99   S.   W.    944. 

73.  Where  it  was  agreed  by  the  parties 
that  no  alimony  should  be  demanded  but  it 
was  .allowed  in  the  judgment,  the  husband 
was  held  not  barred  by  laches  from  moving 
to  vacate  such  provision  after  three  years 
where  he  was  not  aware  that  it  existed  and 
no  alimony  had  ever  been  paid  or  demanded. 
Cohen  v.  Cohen    [Cal.]    88  P.  267. 

74.  Under    Civ.    Code,    §    138,    authorizing 
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be  vacated.'^  An  order  will  not  be  vacated  if  the  effect  of  sucli  action  would  be  to 
\acate  otlier  orders.'"  Xo  reservation  of  authority  to  modify  is  necessary  where 
such  authority  is  conferred  by  statute.'^'  Under  authority  to  modify  a  decree  the 
court  may  relieve  the  defendant  from  making  further  payments,'^  or  suspend  fur- 
\hcY  enforcement  of  the  decree  until  further  directions,'"  but  it  has  no  jurisdiction 
to  annul  the  decree,**'  though  a  different  rule  seems  to  prevail  in  New  York.^^  In 
Xew  York  in  contempt  proceedings  the  relatrix  wife  may  on  motion  have  the  al- 
lowance for  her  suspended. ^- 

Attachment  of  the  person.^^ — Failure  to  pay  alimony  as  ordered  by  the  court 
renders  the  delinquent  party  liable  for  contempt  «*  of  the  court  which  has  the  case  ^^ 
and  subjects  him  to  imprisonment  ^"  until  he  complies  with  the  order  or  shows  his 
reasons  for  not  doing  so.«'     The  answer  excusing  the  contempt  must  particularize 


the  court  at  any  time  to  modify  the  decree 
relative  to  the  care,  custody,  and  education 
of  children,  a  wife  who  has  been  granted 
all  her  prayers  cannot  have  a  decree  modi- 
lied  so  as  to  require  the  payment  of  a 
monthly  sum  for  the  care  of  the  children. 
Calegaris  v.  Calegaris   [Cal.  App.]    87   P.   561. 

75.  The  trial  court  may  vacate  an  ex 
parte  order  for  payment  of  attorney's  fees 
made  on  misrepresentation  of  the  wife  that 
-she  liad  no  separate  property.  Glass  v.  Glass 
[Cal.  App.]    88  P.  734. 

76.  Where  a  suit  for  divorce  is  removed 
from  one  county  to  another  by  an  order 
regular  on  its  face,  a  party  may  not  by 
mandamus  compel  the  court  to  which  it  was 
removed  to  vacate  an  order  for  alimony,  for 
want  of  jurisdiction,  and  thereby,  in  effect, 
vacate  tlie  order  of  removal  %vhich  such 
court  had  refused  to  vacate  and  wliich  was 
not  sought  to  be  reviewed  in  a  direct  pro- 
ceeding. Bradfield  v.  St.  Clair  Circ.  Judges 
[Mich.]   Ill  N.  W.  1043. 

77.  Under  Civ.  Code,  §  139,  authorizing 
the  court  to  award  permanent  or  temporary 
alimony,  and  to  modify  its  orders  in  such 
respect,  an  award  of  a  specified  sum  per 
month  may  be  modified  by  relieving  defend- 
ant from  furtlier  payments  though  no  such 
reservation  for  modification  was  contained 
in  the  decree.  Soule  v.  Soule  [Cal.  App.]  87 
P.  205. 

78.  Soule    V.    Soule    [Cal.   App.]    87    P.    205. 

79.  Soule  V.  Soule  [Cal.  App.]  87  P.  205. 
AVhere  tlie  court  under  Ball.  Ann.  Codes  & 
St.  §  5723,  awarded  permanent  alimony  in 
monthly  payments  "until  otherwise  or- 
dered" and  the  divorce  was  granted  for 
fault  of  the  wife,  the  court  could,  on  proper 
notice  and  showing,  order  discontinuance  of 
alimony.  Mahncke  v.  Mahncke  [M^'ash.]  86 
P.  645.  Under  Civ.  Code,  §  139,  authorizing 
the  court  to  modify  its  decree,  it  may 
change  a  permanent  monthly  award  to  one 
for  a  specified  period,  or  may  vacate  the  de- 
cree altogether.  Cohen  v.  Cohen  [Cal.]  88 
P.   267. 

80.  Soule    V.    Soule    [Cal.   App.]    87    P.    205. 

81.  Under  a  statute  giving  a  court  au- 
thority to  modify  the  decree,  it  has  power 
to  annul  it.  Under  Code  Civ.  Proc.  §§  1759, 
1771,  where  it  appeared  that  the  wife  re- 
married to  one  whose  income  was  double 
that  of  her  former  husband.  Comstock  v. 
Comstock,  49  Misc.  599,  99  N.  Y.  S.  1057. 

82.  She  had  remarried  and  sought  to  en- 
force for  benefit  of  child.  Compton  v.  Comp- 
ton,    111   App.   Div.    923,   97   N.   Y.   S.    618. 

S.t.     See  7  C.  L.   112. 

84.     Code  Civ.  Proc.    §   1773,  expressly  pro- 


vides that  a  judgment  for  alimony  may  be 
enforced  by  contempt  proceedings.  Stanlev 
V.  Stanley,  101  N.  Y.  S.  725.  Prior  to  institu- 
tion of  such  proceedings  the  defendant  must 
be  served  with  a  copy  of  the  decree  and 
payment  demanded  of  him.  Id.  Code  Civ. 
Proc.  §  1241,  providing  the  cases  where 
judgment  may  be  enforced  by  punishment 
for  disobeying  it,  does  not  apply  to  a  judg- 
ment for  alimony.  Id.  The  power  to  en- 
force a  decree  for  permanent  alimony  by 
attachment  for  contempt  belongs  inherently 
to  the  court  having  jurisdiction  of  divorce 
suits.  Van  Dyke  v.  Van  Dyke,  125  Ga.  491. 
54  S.  E.  537.  Where  proper  service  in  an 
action  for  separation  was  had  on  the  hus- 
band without  the.  state  and  he  was  also 
properly  served  with  an  order  to  pay  ali- 
mony and  an  attorney's  fee,  and  with  an 
order  to  show  cause  why  he  should  not  be 
punished  for  contempt  for  failing  to  do  so, 
held  the  court  had  jurisdiction  to  punish 
for  contempt  by  fine.  Woolworth  v.  Wool- 
worth,  100  N.  Y.  S.   865. 

85.  The  supreme  court  of  the  District  of 
Columbia  has  the  power  of  commitment. 
Lane  v.  Lane,  27  App.  D.  C.  171. 

86.  One  who  refuses  to  pay  alimony  pur- 
suant to  an  order  of  the  court  may  be  com- 
mitted to  jail  for  contempt.  Discretion  of 
court  not  abused.  Gray  v.  Gray  [Ga.]  56  S. 
E.  438. 

87.  Wiiere  a  respondent  does  not  seek  to 
purge  himself  of  contempt  because  of  in- 
ability to  comply  with  the  decree,  the  rule 
may  be  made  absolute.  Van  Dyke  v.  Van 
Dyke,  125  Ga.  491,  54  S.  E.  537.  Failure  or 
refusal  to  comply  with  an  order  requiring 
payment  of  alimony  is  a  continuing  con- 
tempt and  the  person  so  refusing  may  be 
imprisoned  until  he  complies  therewith.  Not 
within  the  rule  that  a  single  act  of  con- 
tempt can  be  punished  by  imprisonment  for 
only  20  days.  Gray  v.  Gray  [Ga.]  56  S.  E. 
438.  An  order  of  commitment  may  be  for 
an  indefinite  time  till  payment  of  the  award. 
Czarra  v.  Czarra,  124  111.  App.  622.  Where 
a  wife  obtains  a  decree  for  divorce,  with  an 
order  that  the  husband  pay  to  her  alimony 
in  a  stipulated  sum  per  month  until  the 
gross  amount  allowed  has  been  paid,  the 
judgment  for  alimony  cannot  be  defeated,  or 
a  commitment  to  jail  for  failure  to  pay 
avoided,  by  the  subsequent  marriage  of  the 
defendant  to  another  woman  and  the  set- 
ting up  by  him  of  the  claim  that  all  of  his 
meager  salary  is  required  to  support  his 
new  family.  Hoffman  v.  Hoffman,  8  Ohio  C. 
C.   (N.  S.)  550. 
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the  reasons  for  inability  to  pay.^®  In  some  states  a  delinquent  may  under  some 
circumstances  be  imprisoned  for  failure  to  give  bond  to  secure  payment  of  alimony.^* 
A  fine  for  failure  to  pay  alimony  in  separation  proceedings  and  an  attorney's  fee 
must  be  limited  to  the  fee  and  the  amount  of  alimony  due  under  the  order  when 
demand  therefor  was  made.""  Where  an  order  to  show  cause  why  a  decree  should 
not  be  modified  was  served  on  the  wife  and  she  was  restrained  from  enforcing  the 
decree,  the  former  husband  was  not  in  contempt  in  neglecting  to  pay  alimony  after 
such  order  issued."^  In  Nevada,  before  a  delinquent  may  be  committed  for  con- 
tempt, it  must  be  made  to  appear  that  he  has  present  ability  to  pay."-  In  Georgia 
a  rule  for  contempt  is  not  triable  by  a  jury.'*^ 

The  sole  remedy  in  Ehode  Island  to  procure  release  from  imprisonment  for 
not  paying  alimony  is  by  procuring  modification  of  the  decree. °*  The  provisions 
of  statutes  relating  to  imprisonment  for  debt  do  not  apply.**^  In  Georgia  a  judg- 
ment committing  a  person  to  jail  for  refusal  to  comply  with  an  order  requiring  the 
payment  of  alimony  must  be  brought  to  the  supreme  court  by  fast  writ  of  error.^® 

Subjection  of  property.^'^ — Alimony  is  not  a  lien  on  lands  of  the  husband  ^^  or 
on  personalty  ^^  unless  made  so  by  statute.^  In  Michigan  it  is  a  lien  foreclosable 
in  the  same  manner  as  a  mortgage.^     When  in  a  suit  for  divorce  and  alimony  the 


88.  Lane  v.  Lane,  27  App.  D.  C.  171. 
8».  Under  statutes  providing  that  the 
court  may  make  provision  for  alimony  pen- 
dente lite  and  enforce  its  orders  by  seques- 
tration, contempt  or  execution,  where  the 
complaint  alleges  that  a  defendant  though 
able  to  pay  the  award  had  declared  his  in- 
tention not  to  do  so,  and  would  leave  the 
state  unless  he  was  compelled  to  give  secur- 
ity, the  court  had  authority  to  require  him  to 
give  a  bond  and  to  be  taken  into  custody  on 
default  of  so  doing.  Ex  parte  Caple  [Ark.]  99 
S.  W.  830.  Where  he  was  committed  to  jail 
in  default  of  making  the  bond  and  on  appeal 
from  a  judgment  in  habeas  corpus,  denying- 
him  a  discharge,  it  did  not  appear  that  he 
was  unable  to  comply  with  the  order,  the 
judgment  will  not  be  interfered  with.  Id. 
When  in  a  proceeding  for  contempt  founded 
on  failure  to  comply  with  an  order  of  court 
requiring  payment  of  alimony  the  judge 
finds  respondent  in  contempt  and  commits 
him  to  jail,  it  is  when  a  bill  of  exceptions 
assigning  error  on  such  judgment,  is  ten- 
dered within  the  discretion  of  the  judge  to 
make  supersedeas  of  the  judgment  depend- 
ant upon  respondents  giving  bond  in  a  rea- 
.sonable  amount  conditioned  to  comply  with 
the  order  requiring  payment  of  alimony,  in 
the  event  the  judgment  in  contempt  is  sus- 
tained by  the  supreme  court.  Stokes  v. 
Stokes,    126   Ga.    804,    55   S.    E.    1023. 

90.  Woolworth  v.  Woolworth,  100  N.  Y. 
S.  865. 

01.  Comstock  v.  Comstock,  49  Misc.  599, 
09  N.  y.  S.   1057. 

92.  A  finding  on  an  application  for  ali- 
mony that  defendant  had  property,  had  been 
for  many  years  employed  at  a  salary  more 
than  sufficient  to  support  himself  and  fam- 
ily, is  not  a  finding  of  present  ability  to  pay 
and  will  not  sustain  an  order  committing 
him  to  jail  until  he  did  pay.  Lutz  v.  Dis- 
trict Court  of  First  Judicial  Dist.  [Nev.]  86 
P.  445.  An  affidavit  for  an  order  commit- 
ting the  defendant  for  contempt  for  failure 
to  comply  with  an  order  requiring  him  to 
pay  alimony  must  allege  his  ability  to  pay 
or  facts  from  which  such  ability  can  be  In- 


ferred.     Unless    it    does    it    is    fatally    defec- 
tive.    Id. 

93.  Civ.  Code  1895,  §  4046,  providing  for 
trial  by  jury  in  certain  proceedings  for  con- 
tempt has  no  application  to  a  rule  for  con- 
tempt issued  in  the  progress  of  an  alimony 
case  requiring  the  respondent  to  show  cause 
why  he  should  not  comply  with  an  order 
of  the  court  requiring  him  to.  pay  alimony 
and  attorney's  fees.  Stokes  v.  Stokes,  126 
Ga.   804,   55   S.   E.   1023. 

94.  Not  habeas  corpus.  Ex  parte  Morey 
[R.  I.]    66  A.  575. 

95.  He  is  imprisoned  for  noncompliance 
with  a  decree  of  court.  Ex  parte  Morey 
[R.  I.]  66  A.  575.  Under  a  statute  provid- 
ing that  temporary  alimony  is  so  far  a  debt 
that  suit  may  be  brought  or  execiition  is- 
sued, to  run  against  the  goods  of  the  hus- 
band or  his  body,  a  statute  permitting  one 
jailed  for  debt  to  take  the  poor  debtor's 
oath,  one  imprisoned  for  failure  to  pay  ali- 
mony is  not  simply  imprisoned  for  debt  but 
also  for  contempt,  and  may  not  be  permit- 
ted to  take  such  oath.  Mowry  v.  Bliss  [R. 
I.]   65  A.   616. 

96.  Gray   v.   Gray    [Ga.]    56   S.   E.    438. 

97.  See   7   C.  L.   113. 

98.  Alimony  allowed  the  wife  where  a 
divorce  has  been  granted  the  husband  be- 
cause of  cruel  treatment  on  the  part  of  his 
wife  is  not  a  lien  on  his  land.  Kerr  v.  Kerr 
[Pa]    66   A.   107. 

99.  Hunter    v.    Hunter,    121    111.    App.    380. 

1.  A  decree  for  alimony  in  a  gross  sum 
which  is  made  a  lien  on  real  estate  in  the 
county  where  the  suit  is  brought  does  not 
become  dormant  because  no  execution  is 
issued  thereon  for  more  than  five  years 
from  date  of  the  decree.  Is  not  a  judgment 
within  Rev.  St.  1906,  §  5380.  Peeke  v.  Fitz- 
patrick,  74  Ohio  St.  396,  78  N.  B.  519.  The 
chancery  act  in  Illinois  and  not  the  divorce 
act  confers  power  to  make  the  decree  a 
lien  on  land.  Leafgreen  v.  Leafgreen,  127 
111.  App.   184. 

2.  Under  Comp.  Laws  1897.  §  8640.  pro- 
viding that  the  decree  is  a  lien  on  the  hus- 
band's   land    and    may    be    foreclosed    as    a 


9  Cur.  LaAv. 


ALIMOXY  §  8. 


97 


wife  attaches  the  husband's  propert}^  to  secure  her  marital  rights,  they  are  not  de- 
feated by  a  subsequent  attachment  of  a  creditor.^ 

In  Xew  York  it  rests  in  the  discretion  of  the  court  to  r.equire  security  for  tlie 
payment  of  alimony.* 

In  some  states  it  is  declared  that  conveyance  made  by  the  husband  A\-ith  intent 
to  defraud  the  wife  of  alimony  shall  be  void  as  to  her.^  Under  the  Kentucky  stat- 
utes such  a  conveyance  can  be  declared  void  only  as  to  the  wife  in.  a  suit  for  divorce.® 
On  setting  aside  a  conveyance  in  fraud  of  alimony  the  doctrine  of  bona  fide  pur- 
cliase.rs  applies."  An  order  requiring  the  conveyance  of  certain  property  is  not  com- 
])lied  with  by  executing  such  conveyance  after  conveying  it  to  another.^ 

§  8.  Suits  for  annulment  and  actions  for  separate-  maintenance.^ — In  Ne- 
braska a  court  of  equity  Avill  entertain  an  action  for  alimon}^  and  will  grant  the  same 
tliough  no  divorce  or  other  relief  is  sought  wiiere  the  wife  is  living  apart  from  her 
husband  without  her  fault/°  or  ^here  other  circumstances  require  it.^^  The  power 
to  award  counsel  fees  and  costs  in  suits  for  annulment  is  incidental.^^  A  refusal  to 
go  to  a  nonsuitable  residence  will  not  defeat  the  wife's  right  to  separate  mainten- 
ance.^^ In  Illinois  it  should  be  separately  allowed  for  wife's  and  children's  support/* 
and  is  not  allowable  in  gross. ^^  The  amount  given  remains  subject  to  modification 
In-  the  court  ^'^  which  may  discharge  the  husband  if  he  thereafter  proffers  a  suitable 
home  which  is  rejected.^"  Additional  counsel  fees  for  appeal  may  be  denied  if 
needless  cost  has  been  incurred  therein.^* 


iuortgage  and  under  §  515  providing  that 
bills  for  foreclosure  of  mortgages  shall  be 
brought  in  the  county  where  the  land  is 
situated,  where  a  decree  was  rendered  in 
one  county  and  provided  that  it  should  be 
a  lien  on  property  in  another,  the  suit  to 
foreclose  was  properly  brought  in  the  lat- 
ter. Ulman  v.  Ulman  [Mich.]  Ill  N.  W.  1072. 
Under  a  statute  providing  that  a  decree  for 
alimony  shall  be  a  lien  on  land  of  the  hus- 
band and  shall  be  foreclosed  the  same  As  a 
mortgage  where  the  alimony  is  payable  in 
Instalments,  an  action  to  enforce  the  lien 
may  be  brought  to  enforce  one  instalment. 
Id. 

3.  Sebree  v.  Sebree,  30  Ky.  L.  R.  670,  99 
S.  W.  282.  The  attaching  creditor  cannot 
complain  that  because  of  an  agreement  be- 
tween husband  and  wife  the  money  was  to 
be  paid  on  notes  on  "which  she  was  surety. 
Id. 

4.  Code  Civ.  Proc.  §  1772,  expressly  pro- 
vides that  requiring  security  for  the  pay- 
ment of  alimony  rests  in  the  discirrion  of 
the  court.     Maney  v.  Maney,  104  N.  Y.  S.  541. 

5.  Held  fraudulent  as  to  the  wife  and  i 
children  where,  pending  a  suit  for  divorce, 
the  husband  made  transfers  of  property  for 
an  inadequate  consideration  to  one  with  no- 
tice of  the  facts.  Zumbiel  v.  Zumbiel,  29  Ky. 
L.  R.  791,  96  S.  W.  542.  In  a  suit  for  divorce 
and  alimony  and  to  set  aside  a  conveyance 
in  fraud  of  such  alimony  where  the  grantee 
defaulted  and  the  husband  admitted  the 
right  to  alimony  in  the  amount  claimed,  the 
conveyance  could  be  vacated  without  proof 
of  fraud.  Patrick  v.  Patrick,  30  Ky.  L.  R. 
1364.  101  S.  W.  328. 

6.  Zumbiel  v.  Zumbiel,  29  Ky.  L.  R.  791, 
96  S.  W.   542. 

7.  .'-  certain  divorce  suit  by  the  wife  held 
"pending"  at  the  time  of  a  fraudulent  trans- 
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fer  of  property  by  the  husband  though 
there  was  no  valid  service  of  process  until 
later,  so  that  upon  decree  setting  aside  said 
transfer,  the  decree  in  the  divorce  suit 
transferring  the  property  to  the  wife,  oper- 
ated to  convey  title  to  the  wife  as  against 
tlie  husband  and  his  grantee  and  a  subse- 
quent purchaser  who  acquired  title  with 
constructive  notice  and  without  value. 
Hamilton  v.   Rudy,   4  Ohio  N.  P.    (N.   S.)    427. 

8.  "Where  the  court  orders  the  defendant 
to  pay  a  certain  ai.iount  into  court  or  con- 
vey certain  property  to  the  wife,  a  convey- 
ance of  such  property  after  a  prior  convey- 
ance to  his  son  was  not  a  compliance  with 
the  order.  Green  v.  Green  [N.  C]  55  S.  B. 
818. 

9.  See  7  C.  L.  114. 

10.  Rhoades  v.  Rhoades  [Neb.]  Ill  N.  W. 
122. 

11.  Evidence  held  to  justify  a  decree  for 
separate  maintenance  where  the  wife  was 
taken  to  the  home  of  her  husband's  par- 
ents and  there  compelled  to  do  more  menial 
work  than  her  health  would  permit  of. 
Bond  v.  Bond   [Wash.]   88  P.   943. 

12.  Thougli  a  court  is  autliorlzed  by  stat- 
ute to  require  the  husband  to  pay  the  wife 
sums  necessary  to  carry  on  or  defend  a  di- 
vorce proceeding,  and  such  statute  makes: 
no  such  provision  in  suits  to  annul  a  void 
marriage,  yet  the  court  may  order  him  to 
pay  an  attorney's  fee.  Power  to  order  such 
payment  is  incidental.  Webb  v.  Wayne  Circ. 
Judge,  144  Mich.  674,  13  Det.  Leg.  N.  268, 
108  N.  V\^   35S. 

13.  BernsdorfC  v.  Bernsdorff,  26  App.  D. 
C.   520. 

14.  15.     Hunter  v.  Hunter,  121  111.  App.  380. 
16,    17,    IS.     Bernsdorff    v.    Bernsdorff,     26 

App.  D.  C.   520. 
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ALTERATION  OF  INSTRUMENTS. 


8  1.     Nature,  Kinds,  and  Materiality  of  Al- 
ii rationn   <»S>. 

S  2.     EfTect  of  Alteration   (9S). 


§  3.      Curing-  or  Ratifying  Alterations  (98). 
g  4.     Pleadings,      Practice,      and      Evidence 
(98). 


§  1.  Nature,  hinds,  and  matenaUti/  of  aUerations}^ — A  material  alteration  is 
one  which  changes  the  legal  effect  of  an  instrument.-''  and  it  is  immaterial  that 
such  change  is  favorable  to  the  party  sought  to  be  bound  -^  if  it  be  made  without  his 
knowledge  or  assent,-^  but  a  change  made  with  the  assent  of  the  parties  -^  or 
which  does  not  change  the  legal  effect  of  an  instrument  is  not  to  be  regarded  as  an 
alteration  -*  and  does  not  affect  their  liability."" 

§  2.  Effect  of  alteration.-^ — A  material  alteration  renders  the  contract  evi- 
denced unenforceable,^^  and  a  party  who  materially  alters  his  duplicate  copy  thereby 
nullifies  the  contract  regardless  of  his  intent.-^  A  principal  is  not  bound  where 
an  agent  acting  beyond  the  scope  of  his  authority  alters  a  contract."®  One  who 
takes  under  an  altered  instrument  with  notice  of  the  alteration  is  bound  by  the  in- 
strument as  originally  executed.^"  Where  a  writing  is  introduced  only  as  evidence 
and  not  to  predicate  a  liability  thereon,  alterations  may  weaken  its  force  but  do 
not  impair  its  admissibilty."^ 

§  3.  Curing  or  ratifying  alterations.^- — The  maker  of  a  note  may,  subsequent 
to  a  material  alteration  therein  by  the  payee  or  his  agent,  ratify  the  alteration  and 
thereafter  be  bound  by  such  ratification,^^  and  cannot  escape  liability  under  the  prin- 
ciple that  a  forgery  cannot  be  ratified. ^"^ 

§  4.     Pleading,  practice,  and  evidence.^^ — The  better  rule  seems  to  be  that 


19.  See  7  C.  K  115. 

20.  WaUer   v.   Ward    [Ky.]    101    S.  W.    341. 

21.  Adams  v.  Faircloth  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  16,  97  S.  W.  507.  A  prom- 
issory note  may  be  vitiated  by  an  unauthor- 
ized alteration  made  by  inserting  a  lower 
rate  of  interest  than  that  carried  by  the 
instrument  as  originaUy  executed.  New- 
York  Life  Ins.  Co.  v.  Martindale  [Kan.]  88 
P.   539. 

22.  Authority  to  change  the  legal  char- 
acter of  a  paper  from  a  simple  contract  to 
a  specialty  cannot  be  conferred  by  parol. 
Thoma.son  v.  Wilson  [Ga  ]  56  S.  E.  302. 
Neither  the  board  of  county  commissioners 
nor  the  person  appointed  by  them  to  su- 
perintend the  work  has  power  to  alter  the 
contract  for  construction  of  a  road  after  its 
execution  by  the  parties.  Contract  entered 
into  under  Acts  1895,  p.  146,  c.  63.  Board  of 
Jackson  County  Com'rs  v.  Branaman  [Ind. 
App.]    79  N.  E.   923. 

23.  Alterations  made  -with  the  assent  of 
a  surety  on  a  bail  bond  are  accorded  the 
same  effect  as  if  made  with  his  own  hand. 
State  V.  Baird  [Idaho]  89  P.  298.  Consent  to 
alterations  may  be  proved  by  parol.     Id. 

24.  Whitehead  v.  Emmerich  [Colo.]  87  P. 
790.  Alteration  In  a  building  contract  held 
not  material  where  the  effect  of  the  con- 
tract was  not  changed.  McKenzie  v.  Bar- 
rett [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  641, 
98  S.  W.  229.  Number  "11"  so  written  as  to 
look  like  "41"  made  more  legible  after  ex- 
ecution. Manuel  v.  Flynn  [Cal.  App.]  90  P. 
463. 

25.  In  a  prosecution  for  maintaining  a 
nulsanci-  at  a  particular  place,  an  applica- 
tion for  g.is  to  be  used  at  such  place  signed 
by    defiiiiiaiU    is    not    rondiTcd    inadmissible 


by  the  fact  that  a  word  had  been  erased 
and  another  written  over  it.  State  v.  Scliaef- 
fer    [Kan.]    86  P.   477. 

26.      See  7  C.  L.  117. 

37.  The  law  will  not  lend  its  aid  to  the 
enforcement  of  a  materially  altered  note  but 
will -punish  the  guilty  party  to  the  extent 
of  destroying  the  contract.  Adams  v.  Fair- 
cloth  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  16, 
97  S.  W.  507.  Where  the  name  of  a  grantee 
in  a  deed  is  changed  after  delivery  of  the 
instrument,  no  title  passes  to  the  party 
whose  name  is  inserted  for  the  reason  that 
the  grantor  did  not  deliver  to  him,  and 
there  was  no  meeting  of  the  minds  of  the 
parties.  Perry  v.  Hackney,  142  N.  C.  368,  55 
S.  E.  289.  Alteration  of  note  by  increasing 
the  amount  avoids  the  note  as  a  wliole. 
Smith  v.  Dazey,  124  111.  App.   399. 

2S.  Koons  V.  St.  Louis  Car  Co.  [Mo.]  101 
S.   W.   49. 

29.  Where  cashier  of  a  bank  made  a  no- 
tation on  an  instrument  extending  the  time 
of  payment,  the  effect  of  which  was  to  dis- 
charge a  surety.  Vanderford  v.  Farmers' 
&  Mechanics'  Nat.  Bk.   [Md.]    66  A.  47. 

30.  One  who  claims  under  a  materially 
altered  deed  and  was  present  at  the  time  it 
was  executed  and  knew  that  a  reservation 
clause  had  been  erased  could  not  claim  un- 
der the  altered  deed  as  it  read  witliout  the 
reservation.  Waller  v.  Ward  [Ky.]  101  S. 
W.   341. 

31.  State  V.   Schaeffer    [Kan.]    86  P.   477. 

32.  See  7  C.  L.  118. 

33.  Change  in  amount.  Stringfellow  v 
Petty    [N.  M.]    89  P.   258. 

34.  Stringfellow  v.  Petty  [N.  M.]  89  P. 
258 

sr,.     See  7  C.  L.  118. 
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there  is  no  prcsumi^tion  as  to  apparent  alterations,  the  burden  being  on  the  party  re- 
l^'ing  on  the  instrument  to  show  that  they  were  made  before  execution  ^®  or  by  con- 
sent/^ the  question  being  primarily  for  the  court  on  the  offer  of  the  writing  in  evi- 
dence ^^  and  ultimately  for  the  jury.-"^  In  some  jurisdictions,  however,  it  is  held 
that  alterations  are  presumed  to  have  been  made  before  execution  and  the  burden 
is  cast  on  him  who  seeks  to  avoid  the  writing,*"  in  the  absence  of  suspicious  circum- 
stances.*^ Where  no  alterations  are  apparent,  the  burden  is  on  him  who  claims 
that  alterations  have  been  niade.*^  One  who  sets  up  an  alteration  for  the  purpose 
of  charging  tliat  the  instrument  sued  was  not  the  one  executed,  and  for  the  sole 
purpose  of  letting  in  the  defense  of  limitations,  need  not  allege  that  the  alteration 
was  made  l)y  an  interested  party  with  intent  to  defraud.** 

AMBASSADORS  AlVD  CONSULS." 

Under  the  treaty  between  the  United  States  and  the  kingdom  of  Denmark,  a 
Danish  consul  cannot  appear  for  an  infant  citizen  of  that  country  and  waive  the 
issuance  and  service  of  citation  on  its  behalf.*'  It  is  not  improper  for  a  consular 
Mgcnt  to  be  allowed  to  retain  from  his  fees  full  compensation  for  the  current  year 
liefore  the  year  has  expired,**'  the  burden  of  securing  a  readjustment  if  he  goes  out 
of  office  before  such  compensation  is  earned  being  on  the  consul,*'  consular  agents 
having  no  direct  connection  with  the  department  of  state  but  accounting  through  the 
(Consul. *^  The  absence  from  duty  which  will  deprive  a  consular  oillcor  of  compen- 
sation during  the  period  thereof  is  not  mere  casual  absence  but  absence  which  is 


3C.  Grand  Lodge  A.  O."  U.  "W.  v.  Young, 
123  in.  App.  628.  Under  Code  Civ.  Proc. 
§  1982,  providing-  that  one  who  offers  in  evi- 
dence an  instrument  purporting  to  liave 
been  materially  altered  must  account  for 
the  alteration,  he  must  do  so  on  objection 
to  its  admissibility.  Manuel  v.  Flynn  [Cal. 
App.]   90  P.  463. 

37.  This  is  the  rule  under  Mill's  Ann. 
Code  Civ.  Proc.  §  357.  Whitehead  v.  Em- 
merich [Colo.]  87  P.  790.  Evidence  held  to 
show  that  an  alteration  in  a  bail  bond  was 
made  with  the  consent  of  the  sureties. 
State  V.   Baird   [Idaho]    89  P.  298. 

38.  The  proper  time  to  object  to  the  ad- 
mission of  an  instrument  or  to  support  the 
contention  that  it  has  been  altered  is  when 
the  question  of  the  admissibility  is  before 
the  court.  Manuel  v.  Flynn  [Cal.  App.]  90 
P.  463.  It  is  for  the  court  to  determine 
whether  proof  in  explanation  of  such  altera- 
tion should  be  required  before  the  note 
should  be  admitted.  The  court  is  not  bound 
in  the  midst  of  the  trial  to  rule  on  the  ma- 
teriality of  the  alterations  and  require  ex- 
planation. Wood  V.  Skelley  [Mass.]  81  N.  E. 
872.  The  discretion  of  the  trial  court  in  ad- 
mitting an  instrument  in  evidence  after  al- 
terations had  been  explained  to  some  extent 
is  not  subject  to  exception.  Id.  Where  one 
witness  testifies  that  an  instrument  offered 
in  evidence  is  in  the  same  condition  as  when 
executed,  it  is  properly  admitted  in  evidence. 
Id.  Testimony  of  party  producing  instru- 
ment with  corroborating  circumstances  held 
sufficient.  Landt  v.  McCuUough,  121  111. 
App.  328.  The  finding  of  a  trial  court  on 
the  question  of  whether  an  alteration  was 
consented  to  based  on  conflicting  evidence 
will  not  be  disturbed  on  apperrf.  State  v. 
Baird    [Idaho]    S9    P.    298. 

3».  Conflicting  evidence  including  that  of 
experts    in    microscopy   held   to   make   a  case 


for  the  jury  as  to  whether  a  seal  was  added 
to  a  note  after  execution.  Wenchell  v. 
Stevens,  30  Pa.  Super.  Ct.  527.  Evidence  in- 
sufllcient  to  show  alteration  of  deeds  after 
execution  by  changing  the  name  of  the 
grantee.  .Zimmer  v.  Farr,  225  111.  457,  80  N. 
E.  261.  Evidence  sufficient  to  .show  that  an 
order  for  merchandise  had  been  altered 
after  it  was  given.  Price  v.  Stanbra  [Wash.] 
88   P.    115. 

40.  Kilpatrick  v.  Wiley,  197  Mo.  123,  95 
S.  W.  213.  One  who  asserts  that  a  contract 
is  fraudulently  altered  has  the  burden  to 
prove  such  fraud.  Lawrence  v.  Meenach 
[Wash.]  SS  P.  1120.  Where  an  alteration 
is  pleaded  by  a  party  as  a  matter  of  affir- 
mative defense,  he  has  the  burden  to  prove 
it.     Slyfleld    v.    Willard    [Wash.]    86    P.    392. 

41.  One  who  asserts  an  alteration  has 
the  burden  of  proof.  McKcnzie  v.  Barrett 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  641,  98  S. 
W.   229. 

42.  Parol  evidence  is  admissible  to  show 
that  an  instrument  was  altered  since  its 
execution.  Price  v.  Stanbra  [Wash.]  88  P. 
115. 

43. 
302. 

44. 

45. 
way 


Thomason    v.    Wilson    [Ga.]    56    S.    E. 


See  5  C.  L.  112. 

Under  the  laws  of  New  York  the  only 
n  which  a  surrogate  court  can  ac- 
quire jurisdiction  of  tlie  estate  of  an  infant 
is  by  issuance  and  service  of  citation.  In 
re  Peterson's  will,   101  N.  Y.  S.   285. 

46.  Mahin  v.   U.   S.,   41   Ct.   CI.   1. 

47.  Mahin  v.  U.  S.  41  Ct.  CI.  1.  Consul 
knowing  that  his  predecessor  has  allowed  a 
consular  agent  to  retain  full  compensation 
for  the  current  year  and  allowing  him  lu 
retain  additional  compen.,^.-^..  is  chaiiiij- 
able  therewith.     Id. 

48.  Mahin   v.   U.   S.    41   Ct.   CI.    1 
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cither  inexcusable  or  protraeted.^^  A  vice-consul  waives  his  right  to  compensation 
i!S  consul  during  a  sixty  days'  absence  of  his  superior  by  failing  to  claim  such  com- 
pensation, the  consu.1  having  reported  himself  as  attending  to  lais  duties,^*^  and  cur- 
rent compensation  having  been  adjusted  on  the  basis  of  such  report,  the  vice-consul 
cfinnot  claim  the  additional  in  a  subsequent  accountiug.^^ 

Ambiguity;  Aimendmexts,  see  latest  topical  Index. 

AMICUS   CURIAE.5* 

The  court  may  authorize  an  amicus  curiae  to  appear  in  any  judicial  proceed- 
ing.^^ An  amicus  curiae  may  examine  witnesses  and  make  argument,^*  but  cannot 
lake  exception  to  a  ruling  of  the  court.^^  A  court  will  not  pass  on  questions  which 
iire  merely  suggested  by  an  amicus  curiae/''  nor  will  an  appeal  be  dismissed  nor  its 
hearing  postponed  at  the  instance  of  an  amicus  curiae  when  it  appears  that  the  ac- 
tion was  brought  in  good  faith  and  that  the  moving  parties  had  ample  opportunity 
to  intervene  upon  the  trial,  or  by  brief  upon  submission.^^ 

Amotion;  Amount  in  Controversy;  Ancient  Documents,  see  latest  topical  index. 

ANIMAIiS. 


§  1.     Property  In  Animals   (100). 

§  2.  Personal  Injuries  Inflicted  by  Ani- 
mals (100>. 

§  3.  Injuries  to  Property  by  Animals 
Trespassing;  or  Running:  at   Large    (101). 

§  4.  Liability  for  Killing  or  Injuring  Ani- 
mals (lO.^t). 

§  5.     Contracts   of   Agistment    (104). 


g  6.     Estrays   and   Impounding    (104). 

§  7.  Regulations  as  to  Care,  Keeping  Pro- 
tection, and  Health  (105).  Interstate  Trans- 
portation;  Quarantine;    Inspection    (107). 

§  8.     Marks  and  Brands   (107). 

§  9.      Cruelty    to    Animals    (107). 

§  10.  Crimes  Against  Property  In  Ani- 
mals  (107). 


§  1.  Property  in  animals.^^ — At  common  law  the  property  which  one  had  in 
a  dog  was  of  a  base  and  inferior  kind,^^  and  this  rule  now  prevails  in  some  sfta+es 
unless  statutory  requirements  as  to  registration  are  complied  with.®"  Under  the 
nde  that  the  increase  of  animals  belongs  to  the  owner  of  the  dam,  such  increase  is 
the  property  of  the  person  who  owns  the  dam  at  Inrth  of  its  young,®^  unlesss  rights 
are  otherwise  fixed  by  contract.®^  An  estray  is  prima  facie  the  propei-ty  of  the  per- 
son who  takes  it  up.®^ 

§  2.     Personal  injuries  inflicted  hy  animals.^*' — The  owner®''  or  person  having 


40,  ."JO,  51.  United  States  v.  Day,  27  App.  D. 
C.  458. 

52.  See   5  C.  L.   113. 

53.  In  an  application  for  a  license  to  sell 
Intoxicating  liquors.  In  re  Arszman  [Ind. 
App  ]    81   N.   E.   680. 

54.  55.  In  re  Arszman  [Ind.  App.]  81  N. 
v..    680. 

56.  Wliere  a  party  rests  his  rig-ht  solely 
upon  one  ground,  tlie  court  will  not  deter- 
mine or  pass  upon  other  grounds  which 
mipht  have  been  raised  and  which  were  sug- 
gested by  an  amicus  curiae.  Farmers'  Union 
Ditch  Co.  V.  Rio  Grande  Canal  Co.  [Colo.] 
86    P.    1042. 

57.  Kelly  v.  New  York  City  R.  Co.,  102 
N.  Y.  S.   741. 

58.  See    7    C.    L..    120. 

6J».  Dickerman  v.  Consolidated  R.  Co. 
[Conn.]    6.5    A.    289. 

60.  Under  the  statutes  of  Connecticut  the 
owner  of  an  unregistered  dog  more  than 
six  months  of  age  has  not  such  a  property 
Interest  In  It  that  he  can  maintain  an  action 


for  the  mere  negligent  killing  of  it.  Dick- 
erman V.  Consolidated  R.  Co.  [Conn.]  65  A. 
2S0. 

61.  Under  Civ.  Code,  §  1170.  providing 
that  increase  of  stock  belongs  to  the  owner 
of  the  dam  a  colt  belongs  to  the  person 
who  owns  the  dam  at  the  time  the  colt  was 
foaled,  though  the  dam  was  tlien  in  the 
possession  of  another  who  claimed  owner- 
ship.    Frank    v.    Symons    [Mont.]    88    P.    561. 

62.  Where  the  owner  of  a  mare  entered 
into  an  agreement  binding  another  to  pay 
for  stallion  service  for  a  half  interest  in  the 
colt,  and  shortly  before  the  colt  was  foaled 
sold  the  mare  to  one  who  had  notice  of  the 
agreement  reserving  a  half  interest  in  the 
colt,  held  the  agreement  was  valid.  Dorris 
V.  Rice.  145  Mich.  216,  13  Det.  Leg.  N.  425, 
108   N.   W.    700. 

63.  Frank    v.    Symons    [Mont.]    88    P.    561. 

64.  See  7  C.  L.  120.  As  to  injuries  to 
cattle  by  dogs,   see   post,   §   3. 

65.  The  owner  of  an  animal  ferae  na- 
turae   is    liable    for    injuries    done    by    them 
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possession  of  an  animal  ferae  naturae  «^  is  liable  for  personal  injuries  inflicted  by  it 
regardless  of  the  question  of  notice  of  its  vicious  traits  or  negligence,"  unless  the 
person  injured  voluntarily  goes  dangerously  near  the  animal  while  it  is  chained."^ 
In  some  states  it  is  provided  by  statute  that  the  owners  of  dogs  are  liable  for  in- 
juries inflicted  by  them/'^  unless  such  injury  results  from  negligence  of  the  person 
injured.'"  but  as  a  general  rule  an  owner  of  a  domestic  animal  is  not  liable  in  the 
abseuce  of  notice  of  viciousness,'^  but  if  he  has  such  notice  he  is  liableJ^  An  em- 
ploye continuing  to  use  a  vicious  animal  after  knowledge  actual  or  imputed  of  its 
disposition  assumes  the  risk."' 

§  3.  Injuries  to  property  hy  animals  trespassing  or  running  at  large.''* — At 
common  law  every  person  was  bound  at  his  peril  to  keep  his  cattle  vsdthin  his  own 
possessions,  and  if  he  failed  to  do  so  he  was  liable  for  their  trespasses,  whether  lands 
trespassed  upon  were  enclosed  or  not.'^  An  exception  to  this  rule  existed  where  cat- 
tle were  being  driven  along  the  highwa.v,'^  but  this  exception  extends  no  further 
tlian  to  lands  immediately  adjacent  to  the  highway."     This  is  the  rule  at  present 


regardless  of  notice  of  its  viciousness  or 
negligence  in  permitting  it  to  run  at  large. 
Person  bitten  by  a  wolf.  Havs  v.  Miller 
[Ala.]    43    So.    81S. 

6C.  One  who  has  possession  of  a  wild 
animal  in  a  city  street  at  the  time  it  bites 
another  is  liable  whether  he  was  the  owner 
of  the  animal  or  not.  Hays  v.  Miller  [Ala.] 
43   So.    818. 

67.  The  fact  that  the  owner  of  a  wild 
animal  believes  it  to  be  harmless,  that  it 
liad  never  been  known  to  harm  any  one  and 
had  been  in  constant  contact  with  people, 
is  no  defense.  Hays  v.  Miller  [Ala.]  43  So. 
SIS. 

6S.  One  who  voluntarily  and  unneces- 
sarily goes  within  reach  of  a  chained  bear 
with  full  knowledge  of  its  vicious  propen- 
sities cannot  recover  from  the  owner  for 
injuries  sustained.  Ervin  v.  "Woodruff,  103 
X.   Y.   S.   1051. 

69.  A  married  woman  who  permits  her 
husband's  dog  to  remain  on  the  home  prem- 
ises, title  to  which  is  in  her,  is  not  harbor- 
ing a  dog  as,  an  owner  within  Code,  §  2340, 
making  an  owner  liable  for  injuries  done 
by  his  dog.  Burch  v.  Lowary,  131  Iowa  719, 
109    N.    W.    282. 

70.  For  damages  to  person  or  property 
by  a  dog,  a  right  of  action  against  his  owner 
is  given  by  Rev.  St.  c.  4,  §  52,  only  in  those 
cases  in  which  the  damage  was  not  occa- 
sioned through  the  fault  of  the  person  in- 
jured. Garland  v.  Hewes,  101  Me.  549,  64  A. 
914.  The  word  "fault"  in  this  statute  is 
equivalent  to  negligence  and  the  burden  in 
such  action  is  upon  the  plaintiff  to  allege 
and  prove  that  no  want  of  due  care  on  his 
part    occasioned    the    injury.     Id. 

71.  The  owner  of  a  dog  is  not  liable 
where  it  bites  a  person  who  had  cared  for 
it  for  several  months  where  the  owner's 
knowledge  of  the  dog's  viciousness  was  lim- 
ited to  its  propensity  to  attack  strangers. 
Emmons  v.   Stevane    [X.   J.    Law]    64   A.    1014. 

72.  An  owner  of  an  animal  who  has  no- 
tice of  its  vicious  disposition  is  liable  for 
injuries  caused  by  it  while  running  at  large 
irrespective  of  the  question  of  negligence 
in  securing  it.  Harris  v.  Carstens  Packing 
Co.  [V\'ash.]  86  P.  1125.  Statements  made 
by  drovers  the  day  after  a  steer  injured  a 
person,  that  it  was  vicious  and  had  gored 
other   persons   were   not   res    gestae   and   ad- 


missible to  show  that  the  drover  had  such 
knowledge  prior  to  the  injury  complained 
of.  Id.  Where  a  person  was  injured  by  a 
steer,  it  is  admissible  to  show  that  such 
steer  remained  in  the  vicinity  for  several 
days  thereafter  during  which  time  it  at- 
tacked other  persons,  that  it  was  a  "range 
steer,"  and  that  such  steers  were  generally 
wild  and  vicious.  Id.  Where  one  was  in- 
jured by  a  steer,  an  instruction  that  the 
injured  person  claimed  that  he  was  injured 
by  the  steer  which  had  been  let  loose  on  the 
highway  and  at  the  time  was  being  driven 
by  the  owner's  servants  is  not  susceptible 
to  the  construction  that  it  was  admitted 
that  the  steer  was  permitted  to  run  unat- 
tended   on    the    highway.     Id. 

73.  Manufacturers'  Fuel  Co.  v.  White.  122 
111.   App.    527. 

74.  See  7  C.  L.  122.  See,  also  post,  §  5, 
as   to   liability   of   agister. 

75.  Wood  V.  Snider  [N.  T.]  79  N.  E.  858. 
Whether  cattle  on  the  highway  were  run- 
ning at  large  held  a  question  for  the  jury. 
Donley  v.  Fowler  [Mich.]  13  Det.  Leg.  N. 
1074,  110  N.  W.  1097.  It  is  not  necessary  to 
show  that  one  who  permitted  his  sheep  to 
graze  on  land  of  another  had  actual  knowl- 
edge of  the  private  ownership  of  such  land, 
nor  tlaat  they  had  such  notice  from  the 
owner.  Painter  &  Co.  v.  Stahley  Bros. 
[Wyo.]  90  P.  375.  It  was  not  necessary  to 
show  that  they  knew  whose  land  it  was  if 
they  knew  it  was  held  in  private  ownership. 
Id. 

76.  At  common  law  if  domestic  animals 
while  being  driven  along  a  highway  inad- 
vertently escape  onto  unfenced  adjoining 
lands,  the  owner  was  not  liable  if  they  were 
immediately  pursued  and  driven  back.  Wood 
V.  Snider  [N.  T.]  79  N.  E.  858.  Cattle  com- 
ing upon  lands  of  an  adjoining  owner  from 
a  highway  can  be  driven  from  such  lands 
and  it  is  the  duty  of  the  owner  of  the  cattle 
to  remove  them  with  all  reasonable  speed. 
Id. 

77.  Where  cattle  being  driven  along  a 
highway  inadvertently  escape  onto  adjoin- 
ing land  and  from  there  trespass  on  un- 
fenced land  of  another,  the  cattle  were  not 
lawfully  on  such  land  adjacent  to  the  high- 
way and  the  owner  was  liable.  This  is  the 
rule  under  the  fence  laws  of  New  York. 
Wood    V.    Snider    [N.    Y]    79    X.    E.    853. 
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in  many  states.'^  especially  as  to  animals  which  have  natural  propensities  to  run 
at  lar^eV®  but  it  has  been  abrogated  in  several  western  states*"  and  does  not  apply 
to  regions  of  public  domain  open  to  stock  raisers.^^  It  is  also  subject  to  the  statu- 
tory duty  to  keep  up  boundary  line  fences.^-  One  may  drive  trespassing  cattle  from 
his  o\vn  premises  but  no  further.*^  Where  the  remedy  for  trespassing  by  cattle  is 
])rescribed  by  statute,  statutory  requirements  must  be  complied  with.^*  An  objec- 
tion that  the  action  is  not  brought  within  the  limitation  period  must  be  raised  by 
rnswer.®^ 

The  measure  of  damages  is  the  injury  to  the  crop  ®^  or  freehold,*'  and  the 
amount  is  generally  a  question  for  the  jury.®*  An  instruction  that  one  is  liable  if 
he  drives  cattle  on  adjacent  premises  knowing  "and"  intending  that  they  shall  break 
plaintiff's  fence  is  not  error.*^     In  an  action  for  injury  to  plaintiff's  boar  by  de- 


78.  Under  Code,   §   2314,   prohibiting  stock  i 
from    running   at    large,    etc.,    applies    where 
cattle     escape     and     cross     a     non-navigable  ] 
stream     and     trespass     on     improved     land. 
Foster    v.     Bussey     [Iowa]     109    N.    W.     1105. 
The    common-law    rule    that    the    owner    of  I 
animals   is  bound  at   his   peril   to   keep  them 
from  trespassing  exists  in  Illinois.     Walters 
V.    Stacey,    122    111.    App.    65S. 

79.  Rev.  St.  1898,  §  1482,  providing  that 
an  owner  of  a  bull  who  suffers  him  to  run 
at  large  shall  be  liable  for  all  damage  done 
by  him,  though  he  escape  without  fault  of 
the  owner,  does  not  make  diligence  to  pre- 
vent his  escape  a  defense,  but  diligence  to 
capture  the  animal  after  its  escape  is  a  de- 
fense and  is  a  proper  exercise  of  the  police 
power.  Hadtke  v.  Grzyll  [Wis.]  110  N.  W. 
225.  In  an  action  Mnder  Rev.  St.  189S, 
§  1482,  for  injuries  caused  by  a  bull  after 
he  escaped  from  the  premises  of  the  owner, 
it  was  competent  to  show  that  the  bull  had 
broken  through  the  same  fence  three  times 
during  the  summer.      Id. 

80.  One  who  turns  his  cattle  out  to  graze 
unrestrained  on  land  where  he  has  a  right 
to  turn  them,  knowing  that  they  will  prob- 
ably wander  onto  unenclosed  lands  of  an- 
other, is  not  liable  for  damage  done  by 
them  if  they  do  so  enter.  Richards  v.  San- 
derson  [Colo.]   89  P.  769. 

81.  Richards  v.  Sanderson  [Colo.]  89  P. 
769. 

82.  Where  the  trespass  occurred  by  de- 
fect of  a  fence  v.-hich  plaintiff  and  defend- 
ant were  jointly  bound  to  maintain,  it  must 
appear  to  justify  recovery  that  the  defect 
was  in  that  part  of  the  fence  wliich  defend- 
ant was  bound  to  keep  up.  Walters  v.  Stacey, 
122  111  App.  658.  Section  LTOl,  St.  1898, 
providing  that  where  adjoining  owners  do 
not  maintain  a  partition  fence  no  damages 
can  be  recovered  from  injuries  by  trespass- 
ing cattle,  applies  to  a  tenant.  Peterson  v. 
Johnson    [Wis.]    Ill  N.   W.  659. 

83.  One  who  drives  trespassing  cattle  off 
his  own  land  has  no  right  to  drive  them 
further  and  onto  public  lands.  Richards  v. 
Sanderson    [Colo.]     89    P.    769. 

84.  Under  Rev.  Code  Civ.  Proc.  §  817, 
Laws  1903,  Ch.  10,  providing  for  recovery 
of  damages  done  by  trespassing  cattle,  and 
§  819,  providing  for  notice  to  the  owner  of 
cattle  or  person  having  them  in  charge,  a 
complaint  alleging  that  one  through  his 
agent  allowed  the  cattle  to  trespass  and  Im- 
mediately on  taking  up  the  cattle  plaintiff 
notified  such  agent,  the  owner  being  in 
Canada,    held    sufficient.     Moore    v.    Persson 


[S.  D.]  Ill  N.  W.  633.  Where  a  county  was 
not  named  or  brought  within  the  provisions 
of  Rev.  Code  Civ.  Proc.  §  826,  providing  for 
the  construction  of  fences,  nor  exempted 
from  the  herd  law  Civ.  Code  Proc.  §  38. 
one  claiming  damage  for  injuries  caused  by 
trespassing  cattle  in  such  county  need  not 
plead  nor  prove  that  his  lands  were  fenced. 
Id. 

85.  An  objection  that  an  action  for  in- 
juries done  by  trespassing  cattle  was  not 
brought  within  the  statutory  period  must 
be  raised  by  answer  and  not  by  demurrer. 
Express  provision  of  Code  Civ.  Proc.  §  30. 
Moore  v.  Persson   [S.  D.]    Ill  N.  W.  633. 

86.  Where  there  was  no  showing  that 
cattle  trespassed  on  premises  during  the 
entire  season,  the  measure  of  damages  is 
tlie  difference  in  value  of  the  crop  before 
and  after  the  trespass  and  not  rental  value. 
Cole  v.  Thompson  [Iowa]  112  N.  W.  178. 
Where  crops  are  destroyed  the  measure  of 
damages  is  the. value  of  such  crops  at  the 
time  of  destruction.  Risse  v.  Collins 
[Idaho]    87    P.    1006. 

87.  In  an  action  for  injuries  to  land  used 
for  grazing  and  lambing  purposes,  when  the 
plaintiff  exchanged  such  land  for  other  land, 
proof  of  the  value  of  tlie  use  of  the  other 
land  is  not  essential  to  recovery.  Painter  & 
Co.  V.  Stahley  Bros.  [Wyo.]  90  P.  375.  The 
defendant  had  the  burden  to  prove  the  value 
of  subsequent  use  of  the  land  or  of  the  other 
land.  Id.  In  determining  the  amount  of 
damage  it  was  not  ntcessary  to  find  the 
value  of  subsequent  use  of  tlie  land  or  of 
other  land  and  deduct  it  from  damages  sus- 
tained.    Id. 

88.  Question  of  damages  done  by  tres- 
passing animals  lield  for  the  jury.  Painter 
&  Co.  V.  Stahley  Bros.  [Wyo.]  90  P.  375. 
Where  there  was  no  evidence  that  cattle 
were  on  premises  during  the  entire  season 
but  that  defendant  built  a  fence  to  keep 
them  off  and  they  broke  through  it  two  or 
three  times,  the  question  whether  there 
was  simply  a  trespass  on  an  implied  agree- 
ment to  pay  rent  was  for  the  jury.  Cole 
V.  Thompson  [Iowa]  112  N.  W.  178.  "^'here 
the  only  evidence  upon  which  damages  could 
be  estimated  was  evidence  of  rental  value, 
an  instruction  which  fails  to  point  out  the 
measure  of  damages  is  erroneous  as  the 
plaintiff  was  entitled  at  most  to  but  nom- 
inal   damages.     Id. 

80.  The  words  are  in  such  connection 
.synonymous  and  their  conjunction  is  not 
misleading.  Moore  v.  Pierson  [Tex]  16  Tex. 
Ct.   Rep.   191.   94   S.   W.   1132. 
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fendant's  trespassing  one,  expert  evidence  is  admissible  as  to  the  disposition  of  boars 
to  fight  wit'i  each  other  and  as  to  Avhether  the  injuries  to  plaintiff's  animal  were 
such  as  would  be  produced  by  such  combat. ^° 

In  soir"  states  the  owner  of  a  dog  is  liable  for  injuries  done  by  it  unless  the 
party  injured  was  at  the  time  doing  an  unlawful  act/^  and  such  unlawful  act  must 
be  pleade>^  and  proA-ed.''-  The  act  of  the  dog  must  have  been  the  proximate  cause 
of  the  injury  complained  of,^^  and  such  fact  must  be  established  by  the  person  in- 
jured.^* 

Where  dogs  belonging  to  several  owners  injure  cattle,  each  owner  is  liable  for 
the  damages  done  by  his  dog,^^  and  where  stock  belonging  to  several  owners  tres- 
pass, each  owner  is  liable  for  the  damage  done  by  his  stock,»«  but  several  owners  of 
animals  who  have  constituted  of  them  a  common  or  joint  herd  are  jointly  liable  for 
trespasses  committed  by  the  herd.^' 

§  4.  Liahilitij  for  hilling  or  injuring  animals.^^ — One  who  neglio-entlv  kills 
an  animal  belonging  to  another  is  liable  for  its  value  to  the  owner.'"'  The  negli- 
gence must  have  been  the  proximate  cause  of  the  death  ^  and  must  be  established. - 
Where  the  stock  law  is  in  force,  a  railroad  is  not  liable  for  the  killino-  of  stock  al- 


i»0.     W'alters    v.    Stacey,    122    IH.    Arp.    658. 

»1.  Under  Code,  §  2340,  imposing  a  lia- 
bility for  injury  caused  by  dogs  except 
when  the  party  injured  is  doing  an  unlaw- 
ful act,  the  unlawful  act  must  be  one  which 
directly  contributes  to  the  injury.  Beckler 
V.  Merringer,  131  Iowa,  614,  109  N.  W.  185. 
Permitting  an  animal  to  run  at  large  on  the 
highway  is  not  an  unlawful  act  within  such 
statute.     Id. 

92.  A  defendant  in  an  action  for  such 
injury  must  plead  and  prove  the  unlawful 
act.  Beckler  v.  Merringer,  131  Iowa  614, 
109   N.    W.    185. 

93.  Under  Code,  §  2340,  imposing  a  lia- 
bility for  injury  done  by  dogs,  where  a 
horse  on  the  highway  was  attacked  by  dogs 
and  ran  into  a  wire  fence,  held,  if  the  ac- 
tion of  tlie  dogs  was  the  cause  that  set 
in  motion  a  tug  on  the  harness  of  the  horse 
which  kept  whipping  it,  such  action  was  the 
proximate  cause  of  the  injury.  Beckler  v. 
Merringer,  131  Iowa,  614,  109  N.  W.  185. 
Where  one  was  injured  by  falling  from  his 
wagon  because  of  the  sudden  starting  of 
his  horse  and  alleged  that  the  horse  was 
caused  to  start  by  the  acts  of  a  dog.  evi- 
dence that  the  horse  was  in  the  habit  of 
starting  of  its  own  accord  is  admissible. 
Johnstone  v.  Tuttle  [Mass.]  81  N.  E.  886. 
Error  in  excluding  such  evidence  held  not 
cured.     Id. 

94.  In  an  action  for  injuries  sustained 
in  a  runaway  alleged  to  have  been  caused 
by  the  team  becoming  frightened  at  a  dog, 
evidence  held  insufficient  that  the  dog 
frightened  the  team.  Xolan  v.  Kroening 
[Wis.]  109  N.  "W.  963.  Instructions  in  an 
action  for  injuries  alleged  to  have  been 
caused  by  dogs  frightening  a  team  and 
causing  it  to  run  away  held  not  mislead- 
ing as  requiring  plaintiff  to  prove  that  the 
dog  frightened  the  team  and  intended  to 
do  so.  Id.  Nor  were  such  instructions  mis- 
leading  in   other   respects.     Id. 

95.  Rev.  Laws  1905,  §  4986,  does  not 
change  the  common-law  rule  that  w^here 
several  dogs  kill  sheep  and  do  other  dam- 
age jointly  the  owner  of  each  dog  is  liable 
only  for  the  damage  done  by  his  dog  and  a 
joint   action   will   not   lie   against    owners    of 


the  dogs.  The  statute  merely  relieves  the 
plaintiff  from  the  necessity  of  showing 
scienter.  Nohre  v.  Wright,  98  Minn.  477 
108   X.    W.    865. 

96.  Where  stock  of  different  people  tres- 
passed on  the  same  field  at  different  times 
and  there  was  nothing  to  show  the  amount 
of  damage  caused  by  the  stock  of  each  per- 
son, nominal  damages  only  could  be  allowed. 
Foster   v.    Bussey    [Iowa]    109    X.    W.    1105. 

97.  Wilson  V.  White  [Xeb.]  109  X.  W 
367. 

98.  See   7   C.   L.    123. 

99.  Evidence  sufficient  to  show  that  a 
sow  was  killed  by  defendant  where  the 
carcass  was  found  on  his  premises  bearing 
evidence  of  maltreatment  and  he  was  seen 
beating  it  shortly  before.  'Warrick  v.  Rein- 
hardt  [Iowa]  111  N.  W.  9S3.  In  an  action 
for  killing  a  dog  where  there  is  no  issue 
of  wilfulness  made,  it  is  error  to  base  the 
finding  of  a  verdict  on  such  negligence. 
Mobile,  etc.,  R.  Co.  v.  Glover  [Ala.]  43  So. 
719. 

The  Mieasjnre  of  damage  for  killing  a  dog 
is  its  value  to  its  master.  Gulf,  etc.,  R.  Co. 
V.  Blake  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
264,  95  S.  W.  593.  The  pedigree  of  an  ani- 
mal may  be  shown  by  a  certificate  of  a 
breeder's  association  under  the  hand  and 
seal  of  its  secretary  as  a  basis  for  valua- 
tion. Warrick  v.  Reinhardt  [Iowa]  111  X'. 
W.  983.  Where  in  an  action  for  killing  a 
hog  the  defendant  counterclaims  for  in- 
juries done  by  it  to  crops,  the  market  value 
of  such  crops  may  be  shown  where  the 
amount  destroyed  appears.     Id. 

1.  Where  a  dog  was  killed  by  a  loco- 
motive, negligence  in  operating  the  train 
at  a  high  rate  of  speed  held  not  the  proxi- 
mate cause  of  the  injury.  Gulf,  etc  ,  R.  Co. 
v.  Blake  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
264.      95    S.    W.    593. 

2.  Evidence  insufficient  to  sustain  a  judg- 
ment for  one  who  sued  for  the  shooting 
of  his  dog.  Lipscomb  v.  Seaman  [Ala.]  44 
So.  46.  Where  in  an  action  for  killing  a 
dog  the  evidence  afforded  an  inference  of 
negligent  killing,  a  verdict  should  not  be 
directed  for  defendant.  Mobile,  etc.,  R.  Co. 
V.  Glover    [Ala.]    43   So.   719. 
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lowed  to  run  at  large  except  in  case  of  gross  negligence,-''  its  operatives  not  being 
bound  to  keep  a  lookout  for  stock  on  the  right  of  way,  but  only  to  exercise  precautions 
when  their  presence  is  discovered  and  it  would  appear  to  a  reasonably  prudent  man 
that  they  would  not  get  out  of  the  way.*  The  killing  of  stock  by  railroad  trains 
is  more  fully  covered  in  a  separate  topic. °  The  bailee  of  an  animal  must  exercise 
reasonable  care  for  its  protection," 

§  5.  Contracts  of  agistmentJ — An  agister  who  contracts  to  care  for  cattle 
is  liable  for  damage  done  by  them  if  they  escape  and  trespass.®  A  livery  stable 
keeper  is  not  liable  for  loss  of  animals  kept  by  him  unless  the  loss  was  caused  by 
his  failu.re  to  exercise  ordinary  care,"  but  he  is  liable  if  loss  reaults  from  failure  to 
do  so.^*^ 

An  agister's  lien  must  rest  on  some  contractual  relation  ^^  and  possession  of 
the  animals.^-  Such  a  lien  is  not  assignable  "  and  is  inconsistent  with  one  under  an 
attachment  and  the  two  cannot  coexist.^* 

§  6.  Est  rays  and  impounding. ^^ — The  legislature  may  enact  laws  prohibiting 
animals  from  running  at  large,^^  and  when  stock  is  distrained  under  such  statutes, 
the  requirements  thereof  must  be  complied  with.^^  The  constitutional  provisions 
MS   to  the   enactment  of   statutes   apply.^^     ]\Iunicipal   corporatious   are   generally 


3.  Ft.  Worth,  etc.,  R.  Co.  v.  Hudgens 
LTex.  Civ.  App.]  16  Tex.  Ct.  Rep.  44,  94  S. 
W.  378.  Rev.  St.  1898,  §  4528,  making  rail- 
roads liable  irrespective  of  negligence  for 
stock  killed,  is  not  applicable  in  such  cases. 
Id. 

4.  Ft.  Worth,  etc.,  R.  Co.  v.  Hudgens 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  44,  94  S. 
W.    378. 

5.  See  Railroads,  8  C.  L.  1590. 

6.  If  a  horse  hired  to  work  becomes  ex- 
hausted and  sick,  the  hirer  must  desist  from 
working  it,  else  if  it  die  he  will  be  liable. 
Carney  v.  Rease  [W.  Va.]  55  S.  E.  729. 
Question  when  a  herse  is  hired  for  a  par- 
ticular trip  and  is  used  for  a  further  trip, 
during  which  it  dies,  such  deviation  from 
the  contract  renders  the  hirer  liable,  dis- 
cussed.    Id. 

7.  See   7   C.   L.    123. 

8.  One  who  owned  a  pasture  contracted 
to  keep  cattle  and  employ  a  man  to  look 
after  the  stock  and  see  that  they  had  salt 
and  access  to  water.  Glassey  v.  Sligo  Fur- 
nace Co.,  120  Mo.  App.  24,  96  S.  W.  310. 
Failure  of  an  agister  to  exercise  ordinary 
care  in  maintaining  reasonably  good  fences 
renders  him  liable  for  damage  done  by  es» 
cape  of  the  stock.  Hawkey  v.  Ketchum 
[Colo.]   89  P.  777. 

9.  Instructions  in  an  action  for  loss  of 
horses  through  the  burnihg  of  a  livery  sta- 
ble approved.  Weaver  v.  Montana  Stables 
[Wash.]    89   R    154. 

10.  Where  horses  kept  by  a  liveryman 
were  killed  by  fire,  the  question  whether 
the  barn  was  sufficiently  guarded  against 
fire,  as  it  should  have  been  in  the  exercise 
of  ordinary  care,  was  held  for  the  jury. 
Weaver  v.  Montana  Stables  [Wash.]  89  P. 
154. 

11.  WhtTC  an  owner  of  a  race  horse  hired 
it  to  another  and  becoming  dissatisfied  with 
the  management  asked  for  an  account  of 
its  maintenance,  and  when  it  was  not  fur- 
nished replevied  the  horse.  At  that  time 
there  was  a  valid  lien  against  the  horse. 
A  third  person  replevied  it  from  the  owner 
and  returned  It  to  the  custody  of  the  keeper. 
Held   .sucli   kt-eper   had   no  lion    for  its   main- 


tenance from  that   time.     Hodgkins  v.   Bow- 
ser   [Mass.]    80      N.    E.    796. 

12.  Under  Rev.  St.  1899,  §  4228,  giving  a 
lien  for  keeping  animals,  the  lien  cannot 
exist  unless  the  possession  of  the  animals 
is  with  the  agister.  Cotton  v.  Arnold,  118 
Mo.  App.  596,  95  S.  W.  280.  Where  one 
rented  a  pasture  by  the  acre  and  turned  his 
cattle  into  it  and  the  owner  of  the  pasture 
rendered  some  slight  services  thereafter  in 
caring  for  the  animals,  held  the  possession 
of  the  cattle  was  in  the  tenant  and  the  owner 
of  the  pasture  had  no  agister  lien.     Id. 

13.  A  livery  stable  keeper's  lien  for  the 
care  of  stock  given  by  Burn's  Ann.  St.  1894, 
§  7254,  is  not  assignable.  Reardon  v.  Hig- 
gins   [Ind.  App.]   79  N.  E.   208. 

14.  One  who  has  an  agister's  lien  under 
Wilson's  Rev.  &  Ann.  St.  1903,  c.  3,  waives 
it  by  suing  for  the  amount  of  the  debt  and 
causing  the  animals  to  be  attached,  as  the 
lien  under  the  statute  and  the  lien  under 
the  attachment  are  inconsistent  and  cannot 
coexist.  Crismon  v.  Barse  Live  Stock  Com- 
mission  Co.    [Okl.]    87   P.   876. 

15.  See  7  C.   L.   134. 

16.  Acts  1903,  p.  183,  authorizing  sum- 
mary destruction  of  hogs  running  at  large 
on  a  public  levee  Is  a  proper  exercise  of  the 
state's  power  to  protect  levees  and  not  a 
taking  of  property  without  due  process. 
Ross  V.  Desha  Levee  Board  [Ark.]  103  S.  W. 
380. 

17.  Where  cattle  are  taken  up  under 
Ann.  St.  1906,  p.  2585,  the  written  notice 
to  the  owner  stating  the  amount  of  costs 
must  be  given.  Ann.  St.  1906,  p.  2586,  pro- 
viding that  no  notice  need  be  given  where 
the  owner  has  actual  notice,  applies  only 
where  the  damages  cannot  be  agreed  upon. 
Gates  v.  Crandall  [Mo.  App.l  100  S.  W.  51. 
Code,  §  2313,  providing  that  trespassing 
cattle  may  be  distrained  unless  they  escape 
because  of  failure  to  maintain  a  lawful  par- 
tition fence,  is  only  applicable  for  the  pro- 
tection of  land  fenced  as  required  by  iaw. 
Foster    V.    Bussey    [Iowa]     109    N.    W.    1105. 

IS.  Laws  1903,  p.  30,  making  it  a  crime 
to    take    up    estrays,    violates    the    constitu- 
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authorized  to  make  effective  ordinances  prohibiting  the  running  at  large  of  ani- 
mals.^«  Such  ordinances  must  be  reasonable.^"  The  constitution  and  laws  of  Texas 
relative  to  stock  law  elections  do  not  prevent  a  city  from  prohibiting  stock  from 
running  at  large  within  its  limits  without  an  election.-^  An  ordinance  prohibiting 
stock  from  running  at  large  and  authorizing  the  impounding  of  animals  and  fixing 
costs  authorizes  the  holding  of  impounded  animals  for  costs." 

§  7.  Rcfjidations  as  to  care,  l-eeping,  protection,  and  health:-^ — The  keeping 
of  live  stock  is  under  the  police  regulation  of  the  states*  and  it  is  within  the  police 
power  of  the  state  to  prohibit  animals  from  running  at  large.-^  In  some  states  the 
herding  of  sheep  on  the  public  domain  or  within  two  miles  of  a  dwelling  is  pro- 
hibited,-**  and  such  prohibition  is  valid  -'  and  is  not  unjustly  discriminating  because 
it  applies  only  to  sheep.-«     Under  the  statutes  of  the  United  States  the  pilvilege  of 


tional  provision  that  a  biU  shall  contain  but 
one  subject  which  shall  be  expressed  in  its 
title.  State  v.  Cunningham  [Mont.]  90  P. 
755.  Acts  1S96-97,  p.  648,  making-  it  an  of- 
fense to  permit  hogs  to  run  at  large  in 
Madison  County,  does  not  violate  the  con- 
stitutional provision  that  no  law  shall  con- 
tain more  than  one  subject  which  shall  be 
expressed  in  its  title.  State  v.  Patterson 
[Ala.]    42    So.    19. 

19.  Rev.  St.  1899,  §  5836,  as  amended  by 
Ann.  St.  1906,  p.  2950,  empowering  Cities  to 
regulate  the  running  at  large  of  stock,  does 
not  exclude  operation  of  Ann.  St.  1906,  p. 
2585,  and  state  and  municipal  authorities 
have  concurrent  jurisdiction  over  the  mat- 
ter, and  an  ordinance  permitting  milcli  cows 
to  run  at  large  during  certain  seasons  does 
not  supersede  the  general  law.  Gates  v. 
Crandall  [Mo.  App.]  100  S.  W.  51.  Indict- 
ment charging  that  one  "unlawfully"  al- 
lowed hogs  to  run  at  large  within  a  district 
■where  it  was  prohibited  was  sufRcient  under 
Acts  1890-91,  p.  774;  Acts  1896-97,  p.  648; 
Acts  1900-01,  p.  923,  fixing  the  limits  of 
sucli  district  within  which  owners  of  hogs 
are  prohibited  from  "knowingly"  allowing 
tliem  to  run  at  large.  State  v.  Patterson 
[Ala.]  42  So.  19.  Act  Feb.  9,  1897,  makes 
it  an  offense  to  permit  hogs  to  run  at  large 
in  certain  territory  in  Madison  County,  and 
Act  Feb.  16,  1891,  enlarged  the  area  of  such 
county.  Held  an  indictment  for  allowing 
hogs  to  run  at  large  in  Madison  County 
but  not  describing  tlie  territory  was  not 
demurrable.  Id.  Under  an  ordinance  penal- 
izing one  v/ho  permits  cattle  to  run  at  large 
and  authorizing  the  marslial  to  impound 
them,  an  animal  may  be  impounded  thougli 
at  large  through  no  fault  of  the  owner. 
Evans  v.  Holman  [Mo.]  100  S.  W.  624.  Un- 
der a  city  ordinance  providing  for  a  dog 
tax  and  authorizing  the*  cliief  of  police  to 
employ  a  dog  catcher,  held  the  dog  catcher, 
thougli  selected  by  the  chief  of  police,  was 
himself  a  public  servant  and  the  chief  was 
not  liable  for  liis  misconduct  in  the  per- 
formance of  his  duties.  Casey  v.  Scott 
[Ark.]    101    S.    W.    1152. 

30.  In  determining  whether  an  ordinance 
prohibiting  the  keeping  of  hogs  is  reason- 
able, condition  of  lots  in  which  hogs  are 
kept  is  not  to  be  considered.  Town  of 
Brunson   v.    Youmans    [S.    C]    56    S.    E.    651. 

21.  Thomason  v.  Brownwood  [Tex.  Civ. 
App.]    17   Tex.  Ct.  Rep.   418,   98   S.  W.   938. 

22.  Thomason  v.  Brownwood  [Tex.  Civ. 
App.]     17    Tex.    Ct.    Rep.    418,    98    S.    W.    938. 


Under  Ann.  St.  1906,  p.  3011,  authorizing 
cities  to  prohibit  animals  from  running  at 
large  and  Impound  them  and  penalize  the 
owner,  the  city  may  provide  for  payment  of 
costs  and  hold  the  cattle  until  paid,  though 
they  were  at  large  through  no  fault  of  the 
owner.  Evans  v.  Holman  [Mo.]  100  S.  W. 
624. 

23.  See    7    C.    L.    125. 

24.  See  5  C.  L.  124,  n.  59.  Burn's  Ann. 
St.  1901,  §  4357,  authorizing  trustees  of  a 
town  to  declare  what  shall  constitute  a 
nuisance  and  take  measures  for  preserva- 
tion of  health,  empowers  them  to  prohibit 
the  keeping  of  hogs  in  pen  within  corporate 
limits  and  within  200  feet  of  a  street  or 
alley.  Miller  v.  Syracuse  [Ind.]  80  N.  E. 
411.  Evidence  sufficient  to  sustain  a  con- 
viction of  a  nonresident  for  herding  and 
grazing  and  permitting  his  cattle  to  run 
at  large  in  the  state.  Beattie  v.  State,  77 
Ark.  247,  95  S.  W.  163.  "Assented"  is  equiva- 
lent to  "consented"  in  an  instruction  that 
if  a  nonresident's  cattle  were  being  herded 
or  permitted  to  run  at  large,  and  he  while 
in  the  state  assented  to  it  he  was  guilty. 
Id. 

25.  Owners  may  be  compelled  to  keep 
them  within  their  own  enclosure  and  keep 
them  off  certain  territory.  Reser  v.  Uma- 
tilla County  [Or.]  86  P.  595.  As  an  inci- 
dent to  such  power  a  charge  or  fee  may  be 
exacted  for  the  exercise  of  such  privilege. 
Id. 

26.  An  action  may  be  maintained  under 
Rev.  St.  1887,  §  1210,  for  the  trespass  of 
sheep  witliin  two  miles  of  plaintiff's  dwell- 
ing house,  where  he  is  the  fee  owner  of 
the  land  on  which  his  house  stands.  Risse 
v.  Collins  [Idaho]  87  P.  1006.  In  actions 
under  Rev.  St.  1887,  §§  1210,  1211,  damages 
sustained  by  reason  of  herding  sheep  upon 
public  land  within  two  miles  of  a  dwelling 
are  measured  by  a  different  standard  and 
made  up  of  different  elements  from  dam- 
ages  caused    by    trespass.     Id. 

27.  Idaho  Rev.  St.  §§  1210,  1211,  sus- 
tained. Bacon  V.  W^alker,  204  U.  S.  311,  51 
Law.  Ed.  499;  Brown  v.  Walling,  204  U.  S. 
320,  51  Law.  Ed.  503.  The  rules  and  regu- 
lations of  tlie  secretary  of  the  interior  re- 
lative to  the  graping  of  stock  on  forest  re- 
serves are  reasonable  and  within  the  au- 
thority conferred  by  Congress.  United 
States  v.   Shannon,  151   F.   863. 

28.  Bacon  v.  Walker,  204  U.  S.  311,  51 
Law.  Ed.  499;  Bown  v.  Walling,  204  U.  S. 
320,    51    Law.    Ed.    503. 
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grazing  on  the  public  domain  cannot  be  monopolized.-^  In  many  states  statutes  pro- 
vide for  the  determination  by  election  of  whether  stock  shall  be  permitted  to  ran  at 
laro-e.^*"  Statutory  requirements  as  to  such  election  must  be  observed.^^  The  peti- 
tion for  the  election  must  conform  to  statutory  requirements  ^-  and  must  describe 
the  boundaries  of  the  district/^  and  statutory  conditions  precedent  to  the  law  jgroing 
into  effect  must  be  observed.^*  An  order  for  a  stock  law  election  is  not  invalidated 
by  the  fact  that  it  contains  surplusage.^^  Irregularities  in  stock  law  collection  do 
not  avoid  it/"  nor  can  such  irregularities,"  or  the  proceedings  for  the  establishment 
of  a  stock  law  district/^  be  inquired  into  in  a  collateral  proceeding,  but  the  invalidit}' 
of  an  election  may  be.^' 


29.  Under  23  U.  S.  Stat.  321,  prohibiting 
enclosure  of  public  lands,  and  state  laws 
on  the  subject,  the  privilege  of  grazing  on 
public  lands  cannot  be  monopolized  either 
directly  or  indirectly  under  a  claim  that 
one  is  protecting  his  own  lands.  Richards 
V.    Sanderson    [Colo.]    89    P.    769. 

30.  Kirby's  Dig.  §§  1378,  1379.  amending 
Sand,  &  H.  Dig.  §  1176,  authorizing  the  es- 
tablishment of  fencing  districts  by  repeat- 
ing the  section  and  adding  a  provision  au- 
thorizing the  establishment  of  fencing  dis- 
tricts for  small  stock,  etc.,  authorizes  estab- 
lishment of  district  to  restrain  small  stock. 
The  amendment  is  properly  made  though 
in  the  same  section  it  repeats  the  original 
provisions  and  adds  the  one  relative  to  small 
stock.  Flowers  v.  State  [Ark.]  103  S.  W. 
384.  The  statute  providing  for  an  election 
to  determine  whether  hogs,  sheep,  and  goats 
shall  be  permitted  to  run  at  large,  and  the 
one  to  determine  whether  horses,  mules,  and 
cattle  shall  run  at  large,  were  passed  at 
different  times,  but  one  election  may  be 
held  and  the  requisites  of  each  statute  com- 
plied with.  Houston,  etc.,  R.  Co.  v.  Thomp- 
son [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep^88S, 
97  S.  W.  106.  Acts  1894-95,  p.  749,  author- 
izing the  commissioner's  court  of  a  certain 
county  to  establish  a  stock  law  district,  be- 
ing a  local  act,  was  not  repealed  by  Acts 
1903,  p.  431.  Mayfield  v.  Tuscaloosa  County 
Com'rs  [Ala.]  41  So.  932.  Act  Dec.  22,  1892, 
exempting  a  portion  of  a  county  from  oper- 
ation of  the  stock  law  between  certain  dates 
of  each  year,  does  not  deny  equal  protec- 
tion of  the  laws.  Brown  v.  Tharpe.  74  S. 
C.  207,  54  S.  E.  363.  Nor  is  it  a  taking  of  pri- 
vate property  for  private  use.  Id.  Where  on 
appeal  from  a  conviction  of  permitting  stock 
to  run  at  large  it  appears  that  the  stock 
law  is  void,  the  cause  will  be  reversed  and 
dismissed  instead  of  reversed  and  remanded. 
Peters  v.  State   [Tex.  Cr.  App.]   97  S.  W.  498. 

31.  Where  the  managers  of  a  stock  law 
(lection  in  certifying  the  result  recited  "We 
the  undersigned  inspectors,"  etc..  It  was  no 
objection  to  their  return  that  they  signed 
their  names  as  "inspectors."  Henry  v.  Jef- 
ferson County  Revenue  [Ala.]  44  So.  110. 
Under  Acts  1900-01,  providing  for  the  cer- 
tification to  the  probate  judge  of  the  results 
of  a  stock  law  election  by  the  managers 
of  such  election,  a  certification  by  one  of 
two  managers  is  sufl!lciont.  Dismubes  v. 
Jones    [Ala.]    44   So.   182. 

32.  Under  Laws  1900-01,  p.  170,  providing 
that  a  probate  judge  may  order  an  election 
to  decide  whether  stock  shall  be  allowed 
to  run  at  large  on  the  petition  of  freehold- 
ers, a  petition  seeking  to  "restrain"  stock 
from    running  at   large  authorized   the  judge 


to    order    such    election.     Dismuber    v.    Jones 
[Ala.]    44    So.    182. 

33.  A  description  of  the  boundary  of  a 
stock  district  is  certain  where  the  boundary 
is  described  by  metes  and  bounds.  Expres.s 
provision  of  Acts  1900-01,  p.  170.  Jones  v. 
Elliott  [Ala.]  43  So.  564.  A  petition  of  the 
requisite  number  of  freeholders  under  this 
act  which  failed  to  describe  the  limits  of 
the  justice  precinct  for  which  the  election 
was  to  be  held  by  metes  and  bounds  wa.s 
void.  Missouri,  etc.,  R.  Co.  v.  Tolbert  [Tex.] 
101  S.  W.  206.  Under  Acts  26th  Seg.  c.  128, 
§  3,  providing  that  if  a  petition  for  a  stock 
law  election  be  from  the  freeholders  of  a 
subdivision  of  a  county  such  subdivision 
shall  be  described  and  the  boundaries  desig- 
nated, it  is  insufficient  where  the  petition 
merely  designates  the  number  of  the  pre- 
cinct. Missouri,  etc.,  R.  Co.  v.  Tolbert  [Tex. 
Civ.  App.]  101  S.  W.  1014.  The  provision  of 
Acts  1894-95,  p.  749,  requiring  order  estab- 
lishing a  stock  law  district  to  describe  the 
boundary  lines,  is  complied  with  by  describ- 
ing the  territory  included.  Mayfield  v.  Tus- 
caloosa County  Com'rs  [Ala.]  41  So.  932. 
That  the  boundary  of  a  stock  law  district  is 
irregular  is  immaterial  where  all  the  ter- 
ritory embraced  is  within  the  district.  Jones 
v.   Elliott    [Ala.]    43   So.   564. 

34.  Where  a  militia  district  seeks  to 
adopt  a  no  fence  stock  law  under  Pol.  Code 
1895,  §  1781,  as  amended  by  Acts  1899.  p. 
30,  it  is  a  condition  precedent  to  the  law 
going  into  effect  that  within  six  months 
after  the  election  the  ordinary  shall  have 
good  fences  erected  around  such  portions 
of  the  district  as  touch  nonstock  law  dis- 
tricts. Johnson  v.  Tanner,  126  Ga.  718,  56 
S.  E.  80.  Under  the  act  of  1899,  the  ordi- 
nary has  not  jurisdiction  to  pass  judgment 
to  the  effect  that  "since  the  election  had 
been  held  and  had  resulted  in  favor  of  stock 
law,  and  since  the  fence  had  been  con- 
structed within  six  months  after  the  elec- 
tion, the  stock  law  was  in  force.  Id.  Evi- 
dence inriufflcient  to  show  that  no  fence  law 
was  in  effect  in  the  niilitio  district  at  the 
lime  of  the  impounding  of  animals  for  run- 
ning   at    large    in    the    same.      Id. 

35.  Recital  in  the  order  relative  to  fenc- 
ing the  district.     Henry   v.   Jefferson  County 

•'•!V'      '  ^',n.l     44    St      '  "l 

36.  Where  one  election  determined  the 
will  of  the  voters  un^.er  l.vO  statute:s.  Hous- 
ton, etc.  R.  Co.  v.  'J'lioinpson  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.   888,   97   S.  W.   106. 

37.  In  an  action  for  animals  killed.  Hous- 
ton, etc.,  R.  Co.  V.  Thompson  [Tex.  Civ. 
App.]    16    Tex.    Ct.    Rep.    888,    97    S.    W.    106. 

38.  The  proceedings  for  the  establish- 
ment   of   a   stock    law    district    are    not    sub- 
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Interstate  transportation:  quarantine :  inspection.*^ — In  many  states  statutes 
relative  to  inspection  and  quarantine  of  animals  have  been  enacted.*^  Such  statutes 
are  not  commerce  regulations.^-  In  some  states  it  is  declared  an  offense  to  sell 
infected  animals  *=*  regardless  of  the  question  or  scienter.-**  Where  animals  are 
shipped  from  a  point  quarantined  against,  the  carrier  must  exercise  ordinary  caro 
10  prevent  their  escape  into  pastures  outside  the  quarantine  district,*^  but  is  not  lia- 
ble where  no  injury  results  from  its  negligence.**' 

§  8.  Marls  and  brands.*' — lender  live  stock  laws  the  record  of  a  brand  i< 
prima  facie  evidence  of  ownership  thereof  and  of  the  cattle  bearing  the  brand  *^  ^nd 
ownership  of  branded  stock  cannot  be  established  by  parol  *^  except  where  there 
has  been  failure  to  record  the  brand.^*^  Unrecorded  brands  are  competent  evidence 
of  ownership. ^^ 

§  9.     Cruelty  to  aninials.^- 

§  10.     Cnmes  against  properfi/  in  animals.^'- — In  Georgia  it  is  an  offense  to 


ject  to  collateral  attack  in  an  action  for 
damages  for  permitting  .stock  to  run  at 
large.     Dismukes  v.  Jones    [Ala.]    44   So.   182. 

39.  The  validity  of  a  stock  law  election 
may  be  inquired  into  in  an  action  against 
a  railroad  for  injuries  to  stock.  Missouri, 
etc.,  R.  Co.  V.  Tolbert  [Tex.  Civ.  App.]  101 
S.  W.  1014.  Where  a  stock  law  election  was 
void,  the  fact  that  it  had  been  declared  to  be 
in  force  and  was  being  observed  does  not 
effect  the  liability  of  a  railroad  for  killing 
stock.  Missouri,  etc.,  R.  Co.  v.  Tolbert 
[Tex.]    101    S.   W.    206. 

40.  See  7  C.  L.  126.  See,  also,  Carriers, 
7  C.  L.   554,  as  to  carriage  of  live  stock. 

41.  Laws  1903,  p.  37,  provides  that  when 
sheep  are  found  diseased  the  state  inspec- 
tor shall  make  provision  for  quarantine  and 
define  the  place  and  limit  within  which  they 
may  be  grazed.  Held  the  act  of  the  inspec- 
tor in  quarantining  and  selecting  the  place 
and  limits  of  quarantine  are  quasi  judicial 
and  he  is  not  liable  for  damage  for  injuries 
resulting  therefrom  in  the  absence  of  malice 
or  corruption.  Garff  v.  Smith  [Utah]  86  P. 
772.  An  information  under  Sess.  Laws  1895, 
c.  495,  relative  to  the  inspection  of  cattle 
sliipped  into  the  state,  lield  not  bad  because 
"er"  was  left  off  "commissioner"  in  describ- 
ing the  official  empowered  to  make  such  in- 
spection, want  of  any  inspection  being 
charged.      State    v.    Asbell    [Kan.]    86    P.    457. 

42.  Sess.  Laws  1895,  Ch.  495,  relative  to 
the  inspection  of  live  stock  imported  into 
the  state,  is  a  reasonable  inspection  law 
necessary  to  protect  cattle  from  the  ravages 
of  infectious  diseases  and  is  not  a  commerce 
regulation       State  v.  Sabell   [Kan.]   86  P.  457. 

4.3.  Under  Rev.  St.  §  19,  Ch.  19,  one  who 
sells  an  animal  infected  with  tuberculosis 
is  guilty  of  offense  regardless  of  the  ques- 
tion of  scienter.  Church  v.  Knowles,  101 
Me.  264,  63  A.  1042.  Cobbeys'  Ann.  St.  1903, 
§  3171,  prescribing  a  penalty  for  selling 
glandered  horses  or  permitting  them  to  run 
at  large,  was  not  repealed  by  §§  3174,  3177, 
preventing  the  importation,  etc.,  of  any  do- 
mestic animal  inflicted  with  a  contagious 
disease.  Canham  v.  Bruegman  [Neb  ]  109 
N.    W.    733. 

44.  Under  Rev.  St.  §  19  Ch.  19,  one  who 
sells  oxen  which  are  infected  with  tuber- 
culosis and  takes  a  note  therefor  cannot 
recover  on  the  note  though  he  had  no 
knowledge    that    the    animals   were   diseased. 


Church  V.  Knowles,  101  Me.  264,  63  A.  1042. 
In  an  action  for  damages  ^y  a  vendee 
against  a  vendor  of  horses  infected  with 
glanders,  a  complaint  is  not  obnoxious  to 
general  demurrer  because  of  an  omission  to 
allege  that  before  or  at  the  time  of  the  sale 
the  vendor  had  knowledge  that  the  animals 
were  so  infected.  Canham  v.  Bruegman 
[Xeb.]    109    N.    W.    733. 

45.  Reynolds  v.  Galveston,  etc.,  R.  Co. 
[Tex.  Civ.  App.]  99  S.  W.  569.  Evidence  in- 
sufficient to  show  negligence  where  cattle 
escaped  by  working  a  gate  loose  which  had 
never  been  opened  in  that  manner  before 
and  was  in  no  way  defective.     Id. 

4e.  Wliere  quarantine  restrictions  were 
limited  to  pastures  in  which  infected  cattle 
were  or  h.ad  been  running,  a  railroad  com- 
pany is  not  liable  in  damages  caused  by  a 
quarantine  being  declared  against  a  pasture 
because  it  negligently  permitted  cattle  to 
escape  into  it  where  it  did  not  appear  that 
any  of  the  cattle  were  infected  or  that  any 
cattle  in  the  pasture  were  thereaft^■r  in- 
fected. Reynolds  v.  Galveston,  etc.,  R.  Co. 
[Tex.]   102  S.  AV.  72  4. 

47.  See  7  C.  L.   126. 

48.  Where  a  stock  brand  has  been  re- 
corded under  Sess.  Laws  1905,  p.  352,  the 
production  of  the  original  certificate  issued 
by  the  state  recorder  or  a  certifle-d  copy  of 
the  record  is  prima  facie  evidence  of  the 
ownership  of  the  brand  and  of  the  right  to 
possession  of  the  animals  which  bear  such 
brand.  State  v.  Dunn  [Idaho]  88  P.  235. 
Under  the  provisions  of  Sess.  Laws  1905, 
p.  352,  no  ownership  can  be  acquired  in  a 
stock  brand  or  the  right  to  use  the  same 
except  by  compliance  with  the  statute  for 
the   recording  and  transfer  of  brands.      Id. 

49.  Under  Sess.  Laws  1905,  p.  353,  known 
as  the  "live  stock  law,"  parol  evidence  is 
not  admissible  to  prove  ownership  of 
branded  stock.  State  v.  Dunn  [Idaho]  88 
P.    235. 

50.  One  who  has  failed  to  record  his 
brand  as  required  by  statute  must  prove 
ownership  on  an  animal  in  the  same  man- 
ner as  he  would  prove  ownership  of  an  un- 
branded  animal.  State  v.  Dunn  [Idaho]  8S 
P.   235. 

51.  On  prosecution  for  larceny.  Hurst 
v.   Territory,    16   Okl.   600.   86   P.   280. 

52.  See  5  C.  L.   120. 

53.  See  7  C.  L.  126. 
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maim  an  animal.^*  In  Montana  it  is  an  offense  to  drive  cattle  from  their  accus- 
tomed range.^^  In  Texas  it  is  an  offense  to  beat  an  animal  willfully  and  wantonly.-^" 
liarceny  of  cattle  is  punishable  under  general  statutes,^'  but  is  sometimes  specially 
defined  and  penalized,^®  general  rules  being  applicable  except  as  such  statutes  con- 
trol.=^« 

ANNUITIES.** 

The  mental  capacity  required  to  make  an  annuity  is  that  required  to  contract 
and  not  that  required  to  make  a  -vvill.^^  AVhere  an  annuity  is  provided  for  by  will 
the  usual  rules  as  to  the  construction  of  wills  apply."-  An  annuity  contract  may 
be  avoided  for  undue  influence^^  or  for  fraud  on  ci-editors.^*  Equity  will  enforce 
an  annuity  contract  according  to  its  terms."^ 

Another  Suit  Pending;  Answers;  Antenuptial  CoNTR-iCTS  and  SEriLK.MENTs;  Anti- 
trust L.vws,  see  latest  topical  index. 


APPEAL    AXD    REVIEW. 


g  1.     The    Right    m    General    (109). 

A.  Constitutional    and    Statutory    Provi- 

sions; Policy  of  the  Law   (109). 

B.  Waiver,  Election,  Transfer,  or  Extin-  ' 

guislament    (110). 

C.  Pendency  of  a  Former  Appeal    (110).  j 
§  2.     The     Remedy    for    Obtaining    Revie-iv 

(111). 

A.  Appeal  and  Error  (111).     Fast  Writs 

of  Error    (111). 

B.  Certification    or   Reservation    (111). 

C.  The  Common   Remedies    (111). 
§  3.     The  Parties   (112). 

A.  Persons   Entitled   to   Review    (112). 

B.  Necessary  of  Proper  Parties   (114). 


§  4.  Adjudications  Which  May  he  Re- 
viewed, Either  Generally  or  in  One  or  Tt»o 
Appellate  Courts    (115). 

A.  Statutes  (115). 

B.  Reviewableness    May    be    Dependent 

on  the  General  Form  or  Character 
of  the  Adjudication  (115). 
C  Reviewableness  May  Depend  on 
Claaracter  or  Value  of  Action,  Sub- 
ject-matter, or  Controversy  (123). 
Particular  Jurisdictional  Pacts 
(124). 

D.  Reviewableness   May   Depend   on   the 

Parties   (131). 

E.  Certificate  or  Reserved  Questions  and 

Reported  Cases   (131). 


5-1.  One  who  shoots  a  cow  in  the  udder 
is  guilty  of  the  statutory  offense  of  maim- 
ing animals.  Brown  v.  State  [Ga.]  56  S.  E. 
405.  Evidence  sufficient  to  establish  the  of- 
fense.    Id. 

55.  Under  1  MUl's  Ann.  St.  §§  1424,  1425, 
providing  that  one  who  maliciously  drives 
cattle  from  their  usual  range  shall  be  lia- 
ble, willful  driving  to  anj^  material  extent 
from  public  domain  within  which  cattle  are 
accustomed  to  range  to  another  locality  is 
a  driving  from  the  usual  range.  Richards 
V.  SandfM-son  [Colo.]  S9  P.  769.  "Maliciously" 
in  such  statute  means  "intentionally"  with- 
out just  cause  or  excuse.  Id.  Under  Mill's 
Ann.  St.  §§  1424,  1125,  making  it  a  misde- 
meanor to  maliciously  drive  cattle  from 
their  usual  range,  where  in  an  action  to  re- 
cover it  was  undisputed  that  tlie  vicinity 
from  which  cattle  were  driven  vi^as  tlieir 
usual  range,  it  was  not  necessary  to  in- 
struct as  to  the  quantum  of  proof  neces- 
sary to  establish  the  fact  that  cattle  had 
been  willfully  driven  from  their  usual  range. 
Id.  It  was  also  unnecessary  to  define 
"range."  Id.  Advice  of  counsel  is  no  de- 
fense to  the  willful  driving  of  cattle  from 
their  usual  range.     Id. 

50.  Beating  an  animal  is  willful  and  wan- 
ton where  done  without  reasonable  grounds 
and  with  evil  intent.  Allen  v.  State  [Tex. 
Cr.  App.]    96  S.  W.  927. 

57.  See  Larceny,  8  C.  L.  699;  Robbery,  8 
C.  L.  1749. 

58.  In  a  prosecution  for  larceny  of  do- 
mestic animals  under  Wilson's  Rev.  &  Ann. 
St.     1903,     g     2480.     evidence     of     marks     and 


brands  is  competent  to  prove  ownership 
though  not  recorded.  Art.  4,  c.  3,  §  101,  does 
not  make  such  evidence  incompetent.  Hurst 
V.  Ter.,  16  Okl.  600,  86  P.   280. 

59.  In  a  prosecution  for  larceny  of  do- 
mestic animals  under  Wilson's  Rev.  &  Ann. 
St.  1903.  §  2480,  since  such  statute  does  not 
define  the  offense  the  common-law  rule  ap- 
plies, and  it  is  not  necessary  to  allege  nor 
prove  want  of  consent  on  the  part  of  the 
owner.  Hurst  v.  Ter.,  16  Okl.  600,  86  P. 
280.  In  a  prosecution  for  larceny  of  do- 
mestic animals  where  the  offense  charged  is 
the  theft  of  one  animal  of  a  number  de- 
livered by  defendant  at  one  time,  it  may  bo 
shown  that  two  other  animals  sold  and  de- 
livered at  the  time  were  claimed  by  third 
persons.      Id. 

60.  See  7  C.  L.   126. 

«1.     Barnes  v.  Waterman,  104  N.  T.  S.   685. 

02.  An  annuity  to  one  for  life  and  at 
her  death  "to  revert  to  my  estate"  held  to 
constitute  a  charge  on  the  estate  generall.\'. 
and  where  the  personalty  was  exhausted  it 
was  a  charge  on  land.  Dixon  v.  Roessler 
[S.  C]  57  S.  E.  203.  See,  also,  Wills,  S  C.  L. 
2305. 

<53.     Barnes  v.  Waterman,  104  N.  Y.  S.  685. 

04.  Fraud  not  shown.  Mertens  v.  Mor- 
tens, 48  Misc.  235,  96  N.  Y.  S.   785. 

05.  Where  one  purchases  an  annuity  Cor 
anotiier  under  an  agreement  that  such  an- 
nuity Is  to  be  paid  to  the  purchaser  during 
his  lifetime  and  the  annuitant  refuses  to  al- 
low such  payment,  equity  will  enforce  the 
agreement.      Harris  v.   Parry   [Pa.]    64  A.   334. 
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§  3.  Courts  of  Review  and  Their  Juris- 
diction   (131). 

§   6.     Bringing;  up  the   Cause    (133). 

A.  General    Nature    and    ilode    of    Prac- 

tice   (133). 

B.  Time   for   Instituting   and   Perfecting 

ri33). 

C.  Affidavits  and  Oaths   (135). 

D.  Notice.    Citation,    or   Summons    (135). 

E.  Application     for     Leave     to     Appeal 

(137). 

F.  Allocatur,  Order  for  or  Allowance  of 

Appeal;    Certificate    (138). 

G.  Bonds,    Security,    Payment    of    Costs 

(138). 
H.     Entry   BeloTV    (140). 

§  7.  Transfer  of  Jurisdlc^on;  Superse- 
deas and  Stay  (140).  Supersedeas  (141). 
Bond  (142).  The  Effect  (143).  Bond  to 
Release  a  Supersedeas  (144). 

§  S.  Appearance,  Entry,  and  Dooketing 
Above    (144). 

§  9.  Perpetuation  of  Proceedings  and  Evi- 
dence for  the  Reviewing  Court   (144). 

A.  What  the   Record  Proper  Must  Show 

(144). 

B.  "^'hat  is  Part  of  Record  Proper;  Ne- 

cessity of  Secondary  Record   (146). 

C.  Form,    Requisites,    and    Settlement   of 

Secondary  Record  (150). 

1.  The   Bill   of    Exceptions    (150).      Set- 

tlement,  Sig-ning-,  and  Filing   (152). 

2.  The    Settled    Case    or    Statement    of 

Facts    (157). 

3.  Abstracts    (160). 

D.  Sufficiency   of  Entire   Record   to  Pre- 

sent    Particular     Questions      (Pre- 
sumptiong    on    Appeal)     (161). 

E.  Conclusiveness   of  Record  and  Effect 

of  Conflicts   Therein    (175). 
§  10.     Transmission   of   Record   to   Review- 
ing  Court    (176). 

A.  Form  and  Contents   of  Transcript  or 

Return    (176). 

B.  Authentication        and        Certification 

(177). 

C.  Transmission,     Filing,     and    Printing 

(178). 

D.  Amendment    and    Correction    (179). 

§  11.  Practice  and  Proceedings  in  Appel- 
late Court  Before  Hearing  (181). 

A.  Joint    and    Several    Appeals;    Consoli- 

dation,  Severance   (181). 

B.  Original       and       Cross       Proceedings 

flSl). 

C.  Amendment    of    Parties    (181). 

D.  Calendars,      Trial      Dockets,      Terms 

(182). 


E.  Forming  Issues;  Pleading,  Assigning, 

and    Specifying    Error    (182). 

1.  In  General  (182).  

2.  Proper     Parties     to     Assign      Error 

(184). 

3.  Cross  Errors  (184). 

4.  Specifications  and  Averments  (184). 

5.  Demurrers,    Pleas,    and    Replication 

(188). 

F.  Briefs  and  Arguments   (188). 

G.  Dismissal    and    Abatemet    of    Appeal, 

and  Reinstatement  of  the  Same 
(193).  Reinstatement  (198). 

Abatement   (199). 
H.     Raising  and  "VV'^aiver  of  Defects  (199). 

8   12.      Hearing    (199). 

§   13.      Review    (199). 

A.  Mode    of    Review;    Review   Proper   or 

Trial    De    ^^ovo     (199). 

B.  General   Scope   or  Objects   of  Review 

(200). 

C.  Restriction  of  Review  to  Rulings  and 

Issues   Below    (202). 

D.  The    Extent    of   the    Review   and    the 

Questions  Reached  Are  Determined 
by  the  Character  and  Effect  of  the 
Order   or  Judgment    (203). 

E.  Restriction    to    Contents    of    Record 
.  (205). 

li^     Rulings  Peculiar  to  Province  of  Trial 
Court   (206). 

1.  Discretionary     Rulings     in     General 

(206). 

2.  Questions  of  Fact  (211). 

G.     Rulings  and  Decisions  on  Intermedi- 
ate Appeals   (217). 
H.     Effect  of  Decision  on  Former  Review 
in   the   Same   Case    (218). 
§  14.     Provisional,     Ancillary,     and     Inter- 
locutory Relief   (220). 

§   15.      Decision   and  Determination    (220). 

A.  Affirmance    or    Reversal    (220). 

B.  Transfers    and    Removals,     Certifica- 

tions   and    Reser\-ations    (222). 

C.  Remand      or      Final      Determination 

(223). 

D.  Findings,    Conclusions    and    Opinions 

on  ^Yllich  Decision  is  Predicated 
(226). 

E.  Modifying  or  Relieving  from  Appel- 

late   Decree    (226). 

F.  Mandate  and  Retrial   (226). 

§   16.      Rehearing  and  Relief  Thereon   (230). 

§  17.  Liability  on  Bonds  and  Damages 
and  Penalties  for  Delay  (231).  Damages  and 
Penalties  for  Delay    (232). 

§  18.     Co»ts  (232). 


Scope  of  iitle. — All  sti'ictly  revisory  proceedings,  as  distinguished  from  super- 
visor}^ remedies,**®  are  included  herein  excepting  proceeding.s  in  criminal  cases.**' 
certiorari,^^  and  proceedings  before  justices  of  the  peace.^«  Bills  of  review'" 
and  other  legal  or  equitable  remedies  for  opening  or  correcting  judgments'^  are 
not  review  in  the  sense  here  used.  The  effect  of  judicial  error  (Harmless  Error)," 
and  the  modes  of  saving  the  right  to  question  such  errors/^  are  allotted  to  separate 
titles. 

§  1.     The  right  in  general.     A.  Constitutional  and  statutory  pravisions;  policij 


66.  See    Mandamus,    8    C.   L.    810;    Prohibi- 
tion, Writ  of,  8  C.  L.  1467,  and  the  like. 

67.  See   Indictment   and   Prosecution,    8   C. 
L.  189. 

68.  See  Certiorari,  7  C.  L.  606. 

69.  See  Justices  of  the  Peace,  8  C  L.   635. 


70.  See  Equity.  7  C.  L.   1323. 

71.  See  Judgments,   8   C.  Li.   530. 

72.  See    Harmless    and    Prejudicial    Error. 
8   C.   L.   1. 

73.  See    Saving    Questions    for    Review,    8 
C.    L.    1822. 
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of  ike  law.'* — Witliin  the  constitutional  and  organic  law^^  the  legislature  has  ex 
elusive  power  to  ^vithdpaw/"  or  regulate  '^  the  right  of  review  of  judicial  proceed- 
ings. Tlie  right  is  favored  in  the  law,  but  being  purely  statutory  ''^  cannot  be  ex- 
tended or  denied  by  the  courts.'**  The  suing  out  of  a  writ  of  error  is  deemed  the 
commencement  of  a  new  action,^"  but  there  seems  to  be  a  conflict  of  authority  as  to 
wliether  the  same  is  true  of  an  appeal.^^ 

(§1)  B.  Waicer,  election,  transfer,  or  extinguishment.'^^ — A  waiver  ^^  or  elec- 
tion ^*  to  treat  a  proceeding  as  valid  will  deprive  the  party  of  his  right  to  review. 
An  existing  matter  of  controversy  being  essential  to  any  form  of  review,  the  transfer 
of  the  aggrieved  party's  right  is  ground  for  dismissal.^^  The  effect  of  an  abandon- 
ment or  dismissal  of  a  perfected  appeal  is  treated  in  a  subsequent  section.^*^ 

(§1)  C.  Pendency  of  a  formal  appeal.^' — There  can  be  no  review  while  a  for- 
mal proceeding  for  one  identical  in  scope  and  operation  is  pending.®* 


74.  See   7   C.   L.   129. 

75.  Clause  of  Act  Apr.  13,  1900,  94  Ohio 
Laws,  p.  137,  giving-  right  of  appeal  from 
probate  court  of  certain  counties  to  circuit 
court  in  partition  and  other  proceedings, 
held  invalid  under  Const,  art.  2,  §  26,  re- 
quiring general  laws  to  have  universal  oper- 
ation throughout  the  state.  Wallafce  v. 
Leiter  [Ohio]  81  N.  E.  187.  Since  right  given 
by  organic  act  of  a  territory  cannot  be  taken 
away  by  legislature,  held  that  where  appeal 
was  taken  under  existing  statute,  repeal 
thereof  without  saving  clause  did  not  de- 
prive supreme  court  of  jurisdiction.  Sena 
V.    U.    S.    [C.    C.    A.]    147    F.    485. 

76.  Kurd's  Rev.  St.  1905,  p.  585,  c.  34,  §  7, 
making  decision  of  county  court  final  in 
contests  over  removal  of  county  seat,  is  con- 
stitutional, no  property  rights  or  personal 
liberty  being  involved.  Loomis  v.  Hodson 
[111.]  79  N.  E.  590,  afg.  122  111.  App.  75. 
Legislature  has  power  to  deny  right  of  ap- 
peal in  cases  involving  sale  of  intoxicating 
liquor.  Hulvey  v.  Roberts  [Va.]  55  S.  E. 
585. 

77.  Is  no  absolute  right  in  suitor  to  have 
decision  against  him  reviewed,  which  must 
be  respected  in  making  laws,  and  in  absence 
of  constitutional  inhibition  it  is  within 
power  of  legislature  to  prescribe  cases  and 
courts  in  which  parties  sliall  be  entitled  to 
appellate  remedies.  Powhatan  Coal  &  Coke 
Co.   v.   Ritz    [W.  Va.]    56   S.   E.   257. 

78.  Merritt  v.  Crane  Co..  225  111.  181,  80 
X.  E.  103;  Brown  v.  Brown  [Ind.]  80  N.  E. 
535.  Unknown  to  common  law.  United 
Iron  Works  Co.  v.  Sand  Ridge  L.  &  Z.  Co. 
[Mo.  App.]  102  S.  W.  1104.  Statutes  grant- 
ing it  must  be  strictly  pursued.  In  re  Ter- 
rell's Estate,  6  Ind.  T.  412,  98  S.  W.  143. 

70.  Appeal  provided  for  by  statute  is 
matter  of  right  and  does  not  rest  in  dis- 
cretion of  court  or  judge.  May  be  denied 
only  where  no  appeal  is  permitted  by  law. 
McCourt  V.  Singers-Bigger  [C.  C.  A.]  150  F. 
102. 

80.  City  of  St.  Louis  V.  Butler  [Mo.]  99 
S.    W.    1092. 

81.  Is  continuation  of  old  action.  City 
of   St.   Louis   V.    Butler    [Mo.]    99    S.   W.    1092. 

Contrii.     See  7  C.  L.  129,  n.   14. 

82.  S.-e   7    C.   L.    129. 

88.  May  waive  right  to  appeal  by  stipu- 
lation. Jones  &  Co.  v.  Spokane  L.  &  W.  Co. 
[Wash.]  87  P.  65.  An  attorney  of  record 
may  so  stipulate  without  special  authority. 
M.     Wliero    parties    stipulated    to    take*  ap- 


peal in  time  to  be  heard  at  particular  term 
or  waive  right  of  appeal,  dismissal  of  an 
appeal  not  so  taken  cannot  be  avoided  on 
ground  that  appellant's  counsel  was  mis- 
taken as  to  time  of  commencement  of  term. 
Id. 

84.  Held  to  preclude  appeal:  Accepting 
and  receipting  for  amount  awarded  by  judg- 
ment on  an  indivisible  claim.  Larson  v. 
Vinje  [Iowa]  109  N.  W.  786.  Payment  by 
appellant's  attorney  with  funds  furnislied 
by  a  surety  held  absolute  and  not  a  pay- 
ment of  judgment  by  a  debtor  within  mean- 
ing of  §  3972  of  the  Code.  Plover  Mercan- 
tile Co.  V.  Peterson  [Iowa]  111  N.  W.  944. 
One  cannot  take  under  a  judgment  and  by 
virtue  of  it  alone,  and  at  the  same  time 
prosecute  an  appeal  from  it  to  vacate  it. 
Haggin  v.  Montague  [Ky.]  101  S.  W.  893. 
Proceeding  to  trial  on  merits  after  over- 
ruling of  demurrer  is  waiver  of  riglit  to 
appeal  from  order,  which  can  then  only  be 
reviewed  after  final  judgment.  Hale  v.  Broe 
[Okl.]    90    P.    5. 

Held  not  to  preclude  appeal:  Payment  of 
costs  by  defendant  without  intention  to  set- 
tle case.  Kootenai  County  v.  Hope  Lumber 
Co.  [Idaho]  89  P.  1054.  Involuntary  pay- 
ment of  judgment  coerced  by  posture  of  de- 
fendant's affairs.  Lumaghi  v.  Abt  [Mo. 
App.]  103  S.  W.  104.  Acceptance  by  party 
of  amount  of  judgment  which  adverse  party 
concedes  is  due  to  him  does  not  estop  him 
from  appealing  to  determine  his  right  to 
further  recovery.  Meade  Plumbing,  etc.,  Co. 
V.  Irwin  [Neb.]  109  N.  W.  391.  Compromise 
by  defendant  after  judgment  with  the  plain- 
tiff of  record,  where  compromise  reached 
only  one-half  cause  of  action,  other  half 
having  been  assigned.  "Wells,  Fargo  &  Co. 
Exp.  V.  Boyle  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.    350,    98    S.    W.    441. 

85.  Appeal  in  ejectment  case  dismissed 
as  to  an  appellant  who  transferred  her  in- 
terest in  land  pending  appeal.  Collins  v. 
Crawford  [Mo.]  103  S.  W.  537.  One's  right 
to  prevent  error  cannot  be  defeated  by  mere 
ex  parte  statement  in  an  unverified  petition 
filed  by  defendant  in  error  after  term  at 
which  decree  was  rendered  that  plaintiff  in 
error  liad  been  adjudged  bankrupt.  Spitz- 
nagle  v.  Cobleigh,  120  111.  App.   191. 

8«.     See   §   11  G,  post. 

87.  See   7   C.   L.    130. 

88.  Error  cannot  issue  while  an  appeal 
is    pending    in    the    same    cause.     Kehler    v. 
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§  2.  TIlc  remedy  for  ohtalninij  review.  A.  Appeal  and  error  ^^  are  the  com- 
mon remedies,  the  former  to  review  equitable  causes,'"'  and  the  latter  judgments  at 
law."^  Statutory  provisions  as  to  which  method  shall  be  adopted  in  particular  cases 
are,  of  course,  controlling."- 

Fast  ivrits  of  error  are  allowed  in  Georgia  in  some  cases.''''  Bankruptcy  pro- 
ceedings are  specially  reviewable  under  the  act."* 

(§2)     B.  Certification  or  reservation.^^ 

(§2)  C.  The  common  remedies,^'^  appeal  or  error,  must,  if  adequate  or  appli- 
cable, be  invoked  rather  than  certiorari,"'  prohibition,"^  mandamus,""  habeas  corpus,^ 
or  motions  -  or  suits  to  vacate  the  judgment  below,^ 


WaUs.  118  Mo.  App.  384,  94  S.  W.  760;  Dun- 
lap  V.  Weber  Gas,  etc.,  Co.  [Mo.  App.]  94  S. 
W.   761., 

H9.     See  7  C.  L.   130. 

90.  Suit  to  have  deed  declared  mortgage 
and  mortgage  foreclosed  is  purely  equitable 
and  an  appeal  will  lie.  Fleurot  v.  Fletcher, 
8  Ohio  C.  C.    (N.  S.)   488. 

91.  Judgment  at  law  not  reviewable  by 
appeal.  United  States  v.  Fidelity  &  Deposit 
Co.  [C.  C.  A.]  147  F.  228.  Errors  in  action 
at  law  reviewable  in  Federal  supreme  court 
by  writ  of  error  only.  Behn,  Meyer  &  Co. 
V.  Campbell  &  Go  Tauco,  205  U.  S.  403,  51 
Law.  Ed.  857.  Judgment  of  state  supreme 
court  affirming  a  judgment  of  court  below 
in  replevin  tried  by  court.  National  Live 
Stock  Bank  v.  First  Nat.  Bank,  203  U.  S. 
200,  51  Law.  Ed.  192. 

92.  Proceeding  in  nature  of  quo  warranto 
to  oust  one  from  office  does  not  relate  to 
franchise  or  freehold,  nor  involve  .$100,  ex- 
clusive of  costs,  and  hence  judgment  therein 
;.s  reviewable  by  writ  of  error  and  not  by 
appeal.  People  v.  Horan,  34  Colo.  304,  86 
P.  252.  Appeal  does  not  lie  under  Gen.  St 
1902,  §  819,  from  judgment  of  city  court  in 
proceedings  by  summary  process  under  14 
Sp.  Laws,  p.  600,  c.  123  §  1,  but  remedy  is  by 
writ  of  error  under  Gen.  Laws  1902,  §  788, 
as  amended  by  Pub.  Acts  190S,  p.  324,  c. 
112.  Marsh  v.  Burhans  [Conn.]  64  A.  739. 
■'Error"  will  not  lie  to  "supreme"  or  "ap- 
pellate" court  to  review  an  order  or  judg- 
ment where  statute  provides  for  an  "appeal" 
to  "circuit  court."  Gersman  v.  Cooper,  125 
111.  App.  402.  Under  U.  S.  1625,  contempt 
proceedings  are  reviewable  by  exceptions 
and  not  by  error.  In  re  Consolidated  Ren- 
dering Co.  [Vt.]  66  A.  790.  When  act  re- 
lating to  particular  proceeding  is  silent  as  to 
method,  it  must  be  determined  from  im- 
plied intent  of  act  and  nature  of  order 
in  question.  Sullivan  v.  People,  224 
111.  468,  79  N.  E.  695.  Error  and  not  appeal 
proper  method  of  review  in  habeas  corpus 
proceedings.  Kurd's  Rev.  St.  1905,  c.  65.  Id. 
Appeal,  not  error,  lies  to  review  judgment 
of  supreme  court  of  Philippine  Islands  in 
liabeas  corpus.  Fisher  v.  Baker,  203  U.  S. 
174,   51  Law.  Ed.   142. 

93.  It  is  character  of  case  indicated  in 
bill  of  exceptions,  and  not  term  of  court 
stated  in  judge's  certificate  thereto,  which 
determines  whether  a  case  shall  be  heard 
in  supreme  court  as  one  brought  by  fast 
writ  of  error.  Gray  v.  Gray,  127  Ga.  345, 
56  S.  E.  438.  A  judgment  committing  a 
partj'  to  jail  for  refusal  to  comply  with  or- 
der requiring  payment  of  alimony  and  at- 
tf)rneys'  fees  must  be  brought  to  supreme 
court   by   fast   writ  of   error.      Id.      Decree   at 


chambers  dismissing  a  petition  cannot  be 
so  reviewed.  Ivey  v.  Rome,  126  Ga.  806,  55 
S.   E.  1034. 

94.  Facts  determined  by  a  jury  under 
§  19a  are  reviewable  by  writ  of  error  and 
not  by  appeal.  In  re  Neasmith  [C.  C.  A.] 
147    F.    160. 

95,  96.      See   7  C.  L.   131. 

97.  See,  also.  Certiorari,  7  C.  L.  606;  Sea- 
board Air  Line  R.  Co.  v.  Ray  [Fla.]  42  So. 
714. 

Certiorari  held  to  lie:  Where  injunction 
restraining  use  of  voting  machines  cannot 
be  reviewed  by  appeal  until  after  an  elec- 
tion at  which  it  was  proposed  to  use  them, 
remedy  by  appeal  being  inadequate  and 
question  to  be  considered  being  jurisdiction 
of  lower  court  to  issue  injunction.  United 
States  Standard  Voting  Mach.  Co.  v.  Plobson 
[Iowa]  109  N.  W.  458.  To  review  interlo- 
cutory unappealable  order  in  partition  where 
injustice  would  otherwise  result.  Hyde  v. 
Superior  Ct.  [R.  I.]  66  A.  292.  Is  appro- 
priate remedy  to  review  determination  of 
municipal  election  contest  by  city  council 
pursuant  to  charter.  Staples  v.  Brown,  113 
Tenn.  639,  85  S.  W.  254.  To  review  pro- 
ceedings of  county  court  with  reference  to 
a  decedent's  estate,  under  Rev.  St.  1895,  art. 
332,  without  any  showing  why  appeal  was 
not  pursued.  Friend  v.  Boren  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  54,  95  S.  W.  711. 
To  review  adjudication  as  to  public  use  and 
necessity  for  which  property  is  sought  to 
be  condemned,  since  appeal  will  not  lie  un- 
der §  5645,  Ballinger's  Ann.  Codes  &  St. 
State   V.    Superior   Ct.    [Wash.]    86   P.   205. 

Certiorari  held  not  to  lie;  Where  appeal 
might  have  been  taken,  although  right  of 
appeal  has  been  lost  by  laches.  Hall  v.  Jus- 
tices' Ct.  [Cal.  App.]  89  P.  870.  To  review 
order,  in  suit  to  foreclose  railroad  mort- 
gage, directing  that  crossing  tracks  of  an- 
other road  be  torn  up  and  appointing  an 
agent  to  carry  out  order,  it  not  being  an 
order  granting  a  mandatory  injunction  or 
appointing  a  receiver  so  as  to  be  review- 
able under  Code  Civ.  Proc.  §  963,  subd.  2. 
Boca  &  L.  R.  Co.  v.  Superior  Ct.  [Cal.]  88 
P.  715.  Appeal  is  proper  method  to  review 
order  granting  temporary  injunction  against 
liquor  nuisance.  Young  v.  Preston,  131 
Iowa,  292,  108  N.  W.  463.  Supreme  court 
will  not  exercise  its  supervisory  jurisdiction 
conferred  by  Const,  art  94,  in  order  to  re- 
view a  case  in  which  an  appeal  does  not 
lie  when  respondent  judge  has  usurped  no 
power,  has  not  refused  to  discharge  any 
duty,  and  there  has  been  no  irregularity  re- 
sulting in  denial  of  justice.  In  re  Theriot, 
117  La.  532,  42  So.  93.  To  review  judgment 
of   circuit   court,    such   court   being   constitu- 
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§  3.     The  parlies.     A.  Per.'<on.s  eniiiled  to  review*"  include  only  those  who  are 


tional  court  having  general  common-law 
jurisdiction.  Remedy  is  by  writ  of  error. 
Taylor  Provision  Co.  v.  Adams  Exp.  Co.,  72 
N.  J.  Law,  220,  65  A.  50S.  To  review  order 
of  circuit  court  in  ordinary  action  to  impose 
mechanic's  lien,  such  action  being  one  pro- 
ceeding according  to  course  of  common  law, 
and  hence  reviewable  only  by  error.  Five- 
Mile  Beach  Lumber  Co.  v.  Friday  [N.  J. 
Law]  66  A.  901.  Under  P.  L.  1883,  p.  183, 
§  21,  Gen.  St.  p.  2483,  appeal  is  remedy  for 
review  in  civil  suits  for  penalties  in  police 
court  where  such  court  has  jurisdiction  and 
judgment  is  not  by  confession.  City  of  Rah- 
way  v.  Hunt  [N.  J.  Law]  65  A.  164.  Where 
exceptions  are  sufficient  to  prevent  the  full 
record  to  appellate  court.  In  re  Consol. 
Rendering  Co.  [Vt.]  66  A.  790.  To  review 
error  in  impanelling  jury  in  condemnation 
proceedings,  since  appeal  lies  under  Ball. 
Ann.  Codes  &  St.  §  5645.  State  v.  Superior 
Ct.  [Wash.]  86  P.  205.  Where  in  condem- 
nation proceedings,  court  entered  ordinary 
money  judgment  instead  of  decreeing  pay- 
ment before  taking,  and  on  motion  to  vacate 
or  modify  judgment  ordered  defendant  to 
elect  whether  it  would  take  or  refuse  prop- 
erty, which  defendant  declined  to  do.  where- 
upon motion  to  vacate  or  modify  was  de- 
nied, such  entry  and  subsequent  rulings  are 
reviewable  on  appeal.  State  v.  Superior  Ct. 
[Wash.]  87  P.  814.  Fact  that  writ  of  re- 
view is  more  speedy  than  remedy  by  ap- 
peal does  not  render  latter  inadequate 
within  Ballinger's  Ann.  Codes  &  St.  §  5741. 
State  V.  Superior  Ct.  [Wash.l  89  P.  879. 
Since  under  Laws  1905,  p  84,  c.  55,  §  50,  ap- 
peal lies  to  review  adjudication  that  use 
for  which  municipality  seeks  to  condemn 
property  is  public  one,  writ  of  review  does 
not.     Id. 

98.  See.  also.  Prohibition,  Writ  of,  &  C. 
L.  1467.  If  court  has  not  jurisdiction,  pro- 
hibition is  appropriate  remedy  for  prevent- 
ing action.  Powhatan  Coal  &  Coke  Co.  v. 
latz  [W.  Va.]  56  S.  E.  257.  Prohibition  will 
not  issue  on  ground  of  lack  of  right  of 
review  of  action  of  court  sought  to  be  pro- 
hibited. Id.  Supreme  court  will  not  exer- 
cise its  supervisory  jurisdiction  by  issuing 
writ  of  prohibition  where  respondent  judge 
has  not  usurped  any  authority  or  refused  to 
discharge  any  duty  and  there  has  been  no 
irregularity  resulting  in  denial  of  justice. 
In   re   Theriot,   117   La.    532,   42   So.   93. 

»9.     See,   also   Mandamus,   8   C.   L.    810. 

.^liiiKlunius  does  not  lie  where  is  right  of 
appeal.  State  v.  McCutchan,  119  Mo.  App. 
69,  96  S.  W.  251.  To  review  order  dismiss- 
ing appeal  from  probate  court  for  lack  of 
sufficient  showing  of  authority  to  prosecute 
it,  since  writ  of  error  lies.  City  of  Flint  v. 
Genesee  Circ.  Judge  [Mich.]  13  Det.  Leg.  N. 
829,  109  N.  W.  769.  To  review  order  dis- 
missing petition  in  condemnation  proceed- 
ings on  objection  of  property  owner.  De- 
troit United  R.  Co.  v.  Oakland  County  Circ. 
Judge  [Mich.]  13  Det.  Leg.  N.  842,  109  N. 
W.  846.  To  compel  lower  court  to  vacate 
erroneous  order  extending  time  for  appeal 
from  judgment  of  justice  of  peace.  Cosgrove 
V.  Wayne  Circ.  Judge,  144  Mich.  682,  13  Det. 
Leg.  N.  311,  108  N.  W.  361.  To  compel 
municipal  court  to  retain  jurisdiction  of 
f'-n'-o  orronpously  transfe^-ed  to  another 
po'irt  PeoTilo  V  Mil — -'I-  ■'04  N.  V.  S  740. 
Whether  .supreme   court   will.   In   exercise   of 


its  supervisory  jurisdiction,  issue  writ  of 
mandamus  rests  in  discretion  of  such  court. 
State  V.  Summit  Lumber  Co.,  117  La.  643,  42 
So.  195.  Supreme  court  will  not  exercise 
its  supervisory  jurisdiction  conferred  by 
Const,  art.  94,  by  issue  of  writ  of  manda- 
mus to  compel  issue  of  injunction  against 
execution  of  judgment  where  relator  has 
remedy  by  appeal  from  sucli  judgment  and 
from  denial  of  injunction.  Beasley  v.  Jen- 
kins, 117  La.  577,  42  So.  145.  Decree  in 
action  in  which  plaintiffs  sought  to  be 
recognized  as  forced  heirs  of  a  decedent,  to 
be  sent  into  possession  of  his  estate  uncon- 
ditionally, to  have  appointment  of  executrix 
decreed  null,  etc.,  held  to  sufficiently  decide 
issues  as  presented  to  enable  plaintiffs  to 
appeal  and  to  have  all  the  questions  in- 
volved decided  on  sucli  appeal  so  that  rem- 
edial writ  of  mandamus  w^ould  not  issue. 
Landry  v.  Bellanger  [La.]  44  So.  266.  De- 
nial of  motion  to  quash  affidavit  of  service 
because  of  jurisdictional  defects  is  review- 
able on  writ  of  error,  judgment  and  all  pro- 
ceedings being  void  on  face  of  record,  and  it 
is  not  necessary  for  defendant  to  review 
motion  by  mandamus.  Monger  v.  New  Era 
Ass'n,  145  Mich.  683,  13  Det.  Leg.  N.  653,  10.5 
N.    W.    1111. 

Mandamus  lies  for  refusal  of  circuit  court 
to  prescribe  method  and  direct  service  of 
writ  of  scire  facias,  and  for  refusal,  after 
sufficient  service,  to  take  jurisdiction  of 
issues  presented  by  writ.  Collin  Coun.ty 
Nat    Bk     V.    Hughes     [C.    C.    A.]     152    F.    414. 

1.  See,  also.  Habeas  Corpus  Cand  Repleg- 
iando),  7  C.  L.  1916.  Since  writ  of  error  lies 
to  review  erroneous  conviction  for  contempt 
it  cannot  be  reviewed  by  habeas  corpus.  Ex 
parte  Stidger   [Colo.]   86  P.  219. 

2.  Wliere  clerk  improperly  discharged 
mechanic's  lien  and  lis  pendens  before  filing 
of  an  undertaking  provided  for  by  order 
directing  discliarge,  remedy  is  by  a  motion 
in  lower  court  to  restore  lien  and  lis  pen- 
dens of  record  and  not  by  appeal.  Danella 
v.  Paradise,  102  N.  Y.  S  807.  Where  plain- 
tiff gave  notice  of  motion  for  judgment  on 
demurrer  as  frivolous,  but  decision  was  en- 
tered overruling  demurrer  with  leave  to 
plead  over  as,  upon  trial  of  an  issue  of  law. 
defendant's  remedy  is  by  motion  in  the  trial 
court  to  correct  mistake.  Peabody  v.  West, 
103  N.   Y.   S.   942. 

3.  See,  also,  Judgments,  8  C.  L.  530.  Pro- 
per remedy  of  state  revenue  agent,  where 
county  board  of  supervisors  disallowed  cer- 
tain assessments  for  back  taxes,  held  by  ap- 
peal from  order  of  board.  Adams  v  Stone- 
wall Cotton  Mills  [Mass.]  43  So.  65.  Error 
if  any,  in  appointing  sheriff  as  syndic  in 
insolvency  when  creditor  had  applied  for 
appointment  lield  not  to  present  question 
which  could  be  decided  in  proceedings  to 
annul  judgment,  but  remedy  was  by  appeal. 
Conery  v.  His  Creditors  [La.]  43  So.  530. 
While  Rev.  St.  1899,  §  214,  authorizing  va- 
cation of  allowance  of  a  claim  against  a 
decedent's  estate  on  applit-ation  of  heirs,  etc., 
does  not  allow  one  who  contests  allowance 
to  afterwards  move  to  vacate  it  on  same 
ground,  his  remedy  being  by  appeal  (Keele 
V.  Keele,  118  Mo.  App  262,  94  S.  W.  775), 
one  who  was  denied  right  to  be  heard  in 
opposition  to  an  allowance  may  pursue  rem- 
edy   provided    by    said    section    (Id.). 

4.  See   7   C.   L.   132. 
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parties '  of  record/  aggrieved  '  by  the  decree  of  judgment,  and  in  proceediiigs  not 


5.  To  entitle  one  to  writ  of  error  he  must 
liave  been  a  party  to  case  sought  to  be  re- 
viewed. Booth  V.  Saunders  [Ga.]  57  S.  E. 
93.  One  not  a  party  to  proceedings  below 
cannot  taring-  up  judgment  for  review  by 
bill  of  excepftions.  Murray  v.  Tarver,  127 
Ga.  378,  56  S.  E.  417.  Under  Kurd's  Rev.  St. 
1905,  p.  806,  c.  42,  §  25,  only  parties  to  an 
appeal  to  county  court  from  classification  of 
lands  and  amounts  by  drainage  commis- 
sioners can  take  a  furtlier  appeal.  Carr  v. 
People,  224  111.  160,  79  N.  E  648.  Under 
Kurd's  Rev.  St.  1905,  p.  806,  c.  42,  §  24,  re- 
lating to  classification  of  lands  by  drainage 
commissioners,  only  sucli  persons  as  appear 
and  urge  objections  can  appeal  from  the 
decision   of  the   commissioners.      Id. 

Held  entitlert  to  appeal:  Garnishee  from 
order  charging  him  as  garnishee.  Grim- 
wood  Co.  v.  Capitol  Hill  Bldg.  &  Const.  Co. 
[R.  I.]  65  A.  304.  Where  a  petition  to  in- 
tervene in  etiuity  is  treated  as  having  been 
Xjroperly  filed,  though  no  formal  leave  to 
file  it  was  granted,  petitioner  was  a  party 
so  tliat  he  could  appeal  from  an  order  dis- 
missing it  on  its  merits.  Parsons  v.  Little, 
28  App.  D.  C.  218.  In  action  by  county  to 
recover  of  corporation  poll  taxes  due  from 
its  employes,  appeal  may  be  taken  by  county 
and  in  its  name  as  it  is  party  in  Interest. 
Kootenai  County  v.  Hope  Lumber  Co. 
[Idaiio]  89  P.  1054.  Administrator  who  was 
party  of  record  below  participated  In  case 
and  had  written  authority  to  represent  cer- 
tain lioirs  could  take  joint  appeal  with  an- 
other defendant.  King  v.  Savage  Brick  Co., 
30    Pa     Super.   Ct.    582. 

Held  not  entitled  to  appeal:  Mere  filing 
claims  with  receiver  does  not  make  credi- 
tors parties  to  suit  by  another  creditor  in 
which  receiver  was  appointed.  Scott  v. 
Great  Western  Coal  &  Coke  Co.,  223  111.  271, 
79  N.  E.  53.  One  cannot  appeal  individually 
from  judgment  in  suit  in  which  he  is  party 
only  in  capacity  as  executor.  Cleveland  v. 
Cleveland,  225  111.  570,  80  N.  E.  302.  Order 
of  court  reciting  that  certain  corporation 
liad  appeared  and  ordering  tliat  court  re- 
tain jurisdiction  over  it  to  enforce  its  com- 
pliance witli  terms  of  a  bid  held  not  suffi- 
cient to  make  such  corporatioo  party.  Pore- 
man  v.  Defrees,  120  111.  App.  486.  Rev.  St. 
1887,  §  1776,  as  amended  by  Act.  Feb.  14, 
1899  (Sess.  Laws  1899,  p.  248),  authorizes 
appeals  from  actions  of  board  of  commis- 
sioners only  by  "persons"  aggrieved  or  by 
taxpayers,  and  does  not  authorize  an  appeal 
by  county.  Kootenai  County  v.  Dittemore 
[Idaho]    88   P.   232.     Where  attorney  for  liti 


6  Must  either  be  party  of  record  or  sus- 
tain some  mutual  or  successive  relationship 
to  the  subject-matter,  or  parties  out  of 
which  arises  right,  duty,  or  privilege  to 
have  judgment  reviewed,  or  he  must  have 
.some  direct  or  collateral  interest  injuriously 
affected  by  judgment.  Scott  v.  Great  West- 
ern Coal  &  Coke  Co.,  223  111.  271,  79  N.  E. 
53.  Status  of  party  cannot  be  questioned 
on  appeal  wiiien  not  questioned  below.  Eas- 
ton  Nat.  Bk.  v.  American  B.  &  T.  Co.,  70  N 
J.  Eq.   732,   64  A.   917. 

7.  Held  to  be  parties  aggrrieved:  Debtor  by 
order  allowing  receiver  compensation.  Polk  v. 
Johnson  [Ind.]  78  N.  E.  652.  Creditor  by  al- 
lowance of  administrator's  accounts,  where 
is  deficiency  of  assets.  Rev.  St.  1899,  §  268. 
Taylor  v.  Bader,  117  Mo.  App.  72,  98  S.  W. 
SO.  Showing  of  deficiency  of  assets  held 
sufficient.  Id.  Trustee  of  an  infant  by  ex- 
cessive allowance  to  special  guardians  of 
infant,  though  same  is  payable  out  of  min- 
or's distributive  share.  In  re  Stevens,  93i 
N.  Y.  S.  1070.  Uncle  of  ward  by  overruling 
of  his  motion  for  removal  of  guardian  for 
want  of  jurisdiction  to  make  appointment. 
In  re  Guardianship  of  Murray,  8  Ohio  C.  C. 
(N.  S.)  498.  Complainant  in  action  to  set 
aside  his  father's  will  and  certain  deeds 
conveying  land  to  his  brothers-in-law  in 
trust  for  his  sisters  has  sufficient  interest 
in  controversy  to  object  to  decree  assigning 
land  to  brothers-in-law  absolutely.  Schil- 
linger  v.  Bawek  [Iowa]  112  N.  W.  210. 
Where  court  decided  there  was  no  priority 
between  assignee  of  money  due  on  paving 
contract  and  materialmen  and  laborers,  to- 
tal sum  of  claims  exceeding  amount  of  con- 
tract, mayor  and  clerk  who  appeared  in 
action  by  cross  bill  have  sufl^cient  interest 
upon  which  to  base  appeal  where  no  bond 
having  been  filed  by  contractors  to  protect 
laborers  and  materialmen,  they  would  under 
court's  decision,  be  individually  liable  for 
excess.  Carlisle  v.  Spain  [Mich.]  13  Det. 
Leg.  N.  1002,  110  N.  W.  532.  Sheriff  who 
has  been  restrained  from  levying  execution 
on  certain  lands  has  sufficient  interest  to 
appeal  from  such  decree.  Heintz  v.  Brown 
[Wash.]  90  P.  211.  Party  not  debarred  from 
appealing  merely  because  decision  is  to  some 
extent  in  his  favor.  Turpin  v.  Derickson 
[Md.]    66   A.   276. 

Held  not  to  be  partie.s  aggrieved:  Re- 
ceiver by  order  directing  him  to  make  dis- 
bursements. Foreman  v.  Defrees,  120  111. 
App.  486.  Brother  by  denial  of  application 
to  investigate  sanity  of  alleged  lunatic.  In 
re  Brooks,   104  N.   Y.   S.   670.     Defendant  dis- 


gant  moves,  as  such  attorney,  for  an  appeal    claiming    any    interest    in    certain    funds,    by 
from    judgment    against    client,    but    alleges    judgment    ordering    money    paid    into    court 


error  to  prejudice  of  the  "mover"  and  prays 
that  he  ("mover")  be  allowed  an  appeal, 
and  order  prepared  by  him  grants  an  appeal 
to  the  "mover,"  and  it  is  not  pretended  that 
attorney  has  any  appealable  interest,  appeal 
will  be  dismissed.  Voelkel  v.  Succession  of 
Aurich  [La.]  43  So.  151.  One  who  did  not 
appeal  from  justice  to  circuit  court  not 
entitled  to  further  appeal.  Sexton  v.  Sny- 
der, 119  Mo.  App.  668,  94  S.  W.  562.  One  of 
several  bond  liolders  represented  by  trustee 
is  not  entitled  as  matter  of  right  to  inter- 
vene and  become  a  party  to  enable  him  to 
appeal.  Fink  v.  Bay  Shore  Terminal  Co.  [C. 
C.    A.]    144    F.    837. 

9Curr.  L.— 8. 


and  distributed.  Lazier  v.  Cady  [Wash.]  87 
P.  344.  Executor  in  his  representative  ca- 
pacity by  imposition  of  costs  on  him  as  an 
individual.  Meyer  v.  O'Rourke  [Cal  ]  88  P. 
706.  Administratrix  in  representative  ca- 
pacity by  order  .settling  her  account  which 
modified  an  allowance  to  her  as  widow  by 
reducing  same.  In  re  Dougherty's  Estate. 
34  Mont.  336,  86  P.  38.  Administrator  can- 
not appeal  from  judgment  declaring  a  nul- 
lity in  absence  of  showing  of  interest.  Vir- 
den  V.  Hubbard  [Colo.]  86  P.  113.  Party 
cannot  appeal  from  judgment  wholly  In  his 
favor.  Patterson  v.  Patterson,  200  Mo.  335, 
98   S.   W.    613.     Code    1904,    §    3454.     Commis- 
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inter  partes,  or  which  may  affect  others  than  parties,  persons  having  a  litigable  in- 
terest,**  affected  detrimentally/  may  appeal. 

(§3)  B.  Necessary  or  proper  parties.  Parties  appellant}'^ — Necessary  par- 
ties appellant  ordinarily  include  all  coparties  united  in  interest  and  aggrieved  by 
the  judgment,'^  though  a  severance  may  be  had  in  some  jurisdictions,^-  and  in 
some  the  nonjoining  parties  may  be  brought  in  as  respondents.  Parties  disclaim- 
ing "  need  not  be  joined.  A  joint  appeal  is  available  only  to  parties  jointly  ag- 
grieved. ^^^ 


sioner  appointed  to  resell  land  of  decedent 
for  default  in  payment  of  purchase  money 
cannot  appeal  from  subsequent  decree  setting 
aside  decree  of  sale  rendered  upon  petition 
to  which  commissioner  alone  was  made  de- 
fendant, where  such  commissioner  had  no 
personal  interest  in  land.  Brown  v.  Howard 
[Va.]  55  S.  E.  682.  Attachment  in  orphan's 
court  after  hearing-  on  order  to  show  cause 
for  contempt  being  only  a  determination  of 
apparent  guilt  followed  by  a  further  hear- 
ing upon  return  of  the  attachment,  party 
attached  is  not  aggrieved  thereby.  In  re 
Doland,  69  N.  J.  Eq.  802,  64  A.  1091.  Judg- 
ment having  been  erroneously  entered 
against  a  garnishee,  defendant  may  appeal 
from  judgment  where  he  is  party  to  record, 
though  he  files  no  plea  eo  nomine  but 
merely  petition  asking  dissolution  of  at- 
tachment on  ground  that  money  claimed 
does  not  belong  to  him.  McGeary  v.  Huff, 
31  Pa.  Super.  Ct.  401.  Indian  tribes  as  such 
held  not  entitled  to  appeal  from  judgment 
distributing  fund  to  Indians  pursuant  to 
Act  Jan.  2S,  1893,  Indians  being  entitled  to 
participate  per  capita,  and  act  containing  no 
provision  whereb.y  tribes  could  recover  por- 
tions belonging  to  individual  Indians,  and 
no  provision  giving  right  of  appeal  to  any 
tribe.  New  York  Indians  v.  U.  S.,  41  Ct.  CI. 
462. 

8.  Administrator  who  has  been  directed 
to  pay  distribution  share  of  estate  to  certain 
person  whom  he  claims  to  be  still  alive  is 
"interested"  in  a  probate  decree  appointing 
an  administrator  for  such  person.  In  re 
Clarke's  Estate    [Vt.]    64   A.   231. 

0.  Where  a  review  is  desired  of  proceed- 
ings under  Jones  Local  Option  Law  (98  O. 
L.  68),  qualified  elector  who  feels  aggrieved 
should  appear  as  plaintiff  and  inayor  of 
municipality  in  question  as  defendant  in 
error.  In  re  Jones  Local  Option  Law,  8 
Ohio   C.   C.    (N.    S.)    574. 

10.  See   7   C.   L.    135. 

11.  Where  demurrer  filed  by  one  of  sev- 
ral  defendants  is  sustained,  but  afterwards 
amendment  to  declaration  is  alloB'ed,  it  is 
proper  to  make  all  defendants  parties  plain- 
tiff in  error.  Wells  v.  Butler's  Builders' 
Supply  Co.  [Ga.]  57  S.  E.  55.  Writ  of  error 
dismissed  in  mechanic's  lien  proceeding  for 
nonjoinder  of  necessary  codefendants.  Wells 
v.  Murphy,  126  111.  App.  103.  On  appeal  by 
owner  of  lands  assessed  in  ditch  proceed- 
ings, only  parties  to  judgment  need  join. 
Kline  v.  Hagey  [Ind.]  81  N.  E.  209.  Under 
statute  making  county  necessary  party  to 
action  to  settle  disputed  boundary  lines  af- 
fecting location  of  any  pul)lic  road,  supreme 
court  acquires  no  jurisdiction  over  an  ap- 
peal in  such  a  proceeding  unless  notice  of 
appeal  was  served  on  county,  it  being  also 
a  nece."sary  party  to  appeal.  Knight  v. 
Action  flowa]  109  N.  W.  1089.  In  suit  under 
Intrusion    into    office    act,    citizens    at    whose 


instance  suit  is  brought  need  not  be  made 
parties,  and  where  judgment  is  rendered  for 
costs  against  one  of  sucli  citizens  who  is 
not  party  to  suit,  such  citizen  need  not  be 
made  party  to  appeal  by  state.  State  v. 
Reid  [La.]  42  So.  6G2.  Where  judgment  is 
rendered  against  one  and  persons  on  his 
cost  bond,  latter  are  not  necessary  parties 
to  appeal  by  the  former.  Taylor  v.  Gardner 
[Tex.  Civ.  App.]  99  S.  W.  411.  Where  judg- 
ment is  joint  all  defendants  must  join  in 
appeal  therefrom  unless  there  has  been  sum- 
mons and  severance.  Faulkner  v.  Hutch- 
ins,  6  Ind.  T.  442,  98  S.  W.  153.  Appeal  from 
order  overruling  joint  demurrer  interposed 
by  two  defendants  should  be  taken  in  name 
of  both.  Rensford  v.  Magnus  &  Co.  [Ala.] 
43  So.  853.  Personal  injury  judgment  held 
joint,  and  several  writ  of  error  not  sus- 
tained without  showing  that  codefendant 
had  been  notified  and  failed  to  appear  or 
had  refused  to  join.  Holbrook,  etc.,  Cont. 
Co.  V.  Menard  [C.  C.  A.]  145  F.  498.  Joint 
judgment  for  firm  debt  not  reviewable  at 
instance  of  one  partner  only  in  ab.sence  of 
sufficient  showing  of  ground  for  nonjoinder. 
Port  V.  Schloss  Bros.  &  Co.  [C.  C.  A.]  149 
F.   731. 

13.  On  appeal  by  principal  from  judg- 
ment against  him  and  his  sureties  on  an 
appeal  bond,  sureties  are  not  necessary 
parties  within  Mills'  Ann.  Code,  g  400. 
Christy  v.  Campbell  [Colo.]  87  P.  548.  One 
of  several  joint  defendants  applying  alone 
for  a  writ  of  error  must  assign  reason  why 
others  do  not  join.  Kelmel  v.  Nine,  121  Mo. 
App.  718,  97  S.  W.  635.  When  all  parties 
to  judgment  still  living  and  legal  represen- 
tatives and  heirs  of  those  deceased  join  in 
assignment  of  errors,  case  does  riot  come 
witliin  Burns'  Ann.  St.  1901,  §  647,  relating 
to  appeals  by  part  only  of  several  coparties, 
and  notice  of  appeal  from  one  appellant  to 
another  required  by  such  statute  is  not 
necessary.  Kline  v.  Hagey  [Ind.]  81  N.  E. 
209. 

13.  On  a  term  time  appeal  in  ditch  pro- 
ceedings it  is  not  necessary  to  make  co- 
appellants  all  parties  against  whom  judg- 
ment was  rendered  below,  as  where  some 
of  the  parties  who  signed  the  bond  with- 
drew their  names  and  were  allowed  to  dis- 
miss proceedings  as  to  themselves.  Burns' 
Ann.  St.  1901,  §§  647a,  647b.  Smith  v. 
Gustin    [Ind.]    80  N.   E.   959. 

13n.  Husband  and  wife,  distributee  and 
creditor,  whose  rights  were  distinct,  not 
(>ntitled  to  joint  appeal.  Bitler's  Estate,  30 
Pa.  Super.  Ct.  84.  All  parties  aggrieved  by 
final  decision  whereb.y  bill  in  equity  or  peti- 
tion in  bankruptcy  is  dismissed  may  join  in 
appeal,  though  some  complain  of  one  al- 
leged error  and  some  of  another,  all  prior 
rulings  being  reviewable  on  such  appeal. 
Stevens  v.  Nave-McCord  Merc.  Co.  [C.  C.  A.] 
150    F.   71. 
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Parties  respondent.^* — Necessar}'  parties  respondoiit  include  all  persons  who 
may  be  affected  by  a  reversal. ^^  Successors  in  title  or  interest  may  be  substituted 
or  brouglit  in.^" 

§  -l.  Adjudications  which  may  he  revieived,  eitlicr  generally  or  in  one  of  two 
appellate  courts.  A.  Statutes  ^'  may  provide  for  the  review  of  any  proceeding, 
affix  conditions,  or  withdraw  such  right.^^  Appealability  is  determinable  as  of  the 
time  of  the  order  or  judgment  sought  t®  be  reviewed.^^ 

(§4)  B.  Revieivableness  may  be  dependent  on  the  general  form  or  character 
of  the  ad  judication.'^'' — The  decision  must  amount  to  the  judgment'^  of  the  court 


14.  See    7    C.    L.    136. 

15.  Held  necesjiary  parties:  All  parties 
jointly  interested  in  joint  decree.  Harison 
V.  Ocala  Bldg-.  &  Loan  Ass'n  [Fla.]  42  So. 
696.  All  complainants  in  original  bill,  an 
appeal  by  interveners  from  decree  dismiss- 
ing intervention.  Id.  Where  building  and 
loan  association  is  being  administered  bj' 
receiver  on  bill  by  stockholders,  the  asso- 
ciation does  not  represent  sucli  stockholders 
on  appeal  from  dismissal  of  intervention  by 
others  claiming  to  be  stockholders.  Id. 
Under  Burns'  Ann.  St.  1901,  §  648,  personal 
representatives  of  deceased  parties.  La 
Porte   Land   Co.   v.   Morrison    [Ind.]    78   N.   E. 

"321.  Under  statute  requiring  all  parties 
named  in  and  affected  by  judgment  to  be 
made  parties,  a  substituted  receiver  on  ap- 
peal by  debtor  from  order  directing  such 
receiver  to  pay  certain  commissions  to  his 
predecessor.  Polk  v.  Johnson  [Ind.]  78  N. 
E.  652.  In  vacation  appeals  are  parties 
against  whom  judgment  -w&s  rendered. 
Brown  v.  Brown  [Ind.]  89  N.  E.  535.  Credit- 
ors of  deceased  who  are  interested  in  sustain- 
ing homologation  of  provisional  account  to 
appeal  by  deceased's  minor  child  after  at- 
taining majority.  Succession  of  Guilebert, 
117  La.  371,  41  So.  653.  Certain  interveners 
and  creditors  in  petition  for  writ  of  error  in 
foreclosure.  Fleming  v.  Ray  wood  Rice 
Canal  &  Mill.  Co.  [Tex.  Civ.  App.]  16  Tex. 
Ct.   Rep.   324,   95  S.  W.   737. 

Held  not  necessary  parties:  On  appeal  from 
circuit  in  ditch  proceedings,  parties  who  were 
not  remonstrators  and  who  were  not,  there- 
fore, parties  to  judgment  of  circuit  court. 
Smith  V.  Gustin  [Ind.]  80  N.  E.  959.  Where,  in 
action  against  city  and  another  for  personal 
injuries,  judgment  was  rendered  against 
city  and  action  was  dismissed  as  to  other 
defendant,  and  city  appealed  making  plain- 
tiff and  codefendant  appellees,  held  that  ap- 
peal would  be  dismissed  as  to  latter,  city 
liaving  no  cause  for  complaint  that  judg- 
ment was  not  rendered  against  him,  since  it 
sought  no  remedy  against  him.  City  of 
Covington  v.  Whitney,  29  Ky.  L.  R.  1096,  96 
S.  W.  907.  Contractor  sued  abutting  owner 
to  enforce  lien  for  local  improvement,  and 
made  town  party,  and  judgment  was  entered 
adjudging  lien  against  property  and  dis- 
missing petition  as  to  town.  Property 
owner  appealed,  making  contractor  and 
town  appellees.  Held  that  appeal  would  be 
dismissed  as  to  latter,  appellant  having  no 
cause  of  complaint  that  contractor  did  not 
recover  judgment  against  it.  Wolf  v.  Pierce, 
29   Ky.   L.   R.    1095,    96   S.   W.    903. 

Held  not  proper  parties:  Under  Burns' 
Ann.  St.  1901,  §  648,  providing  that  in  case 
of  death  of  parties  to  judgment  before  ap- 
peal the  appeal  may  be   taken  by  and  notice 


may  be  served  on  persons  in  whose  favor 
or  against  whom  the  action  might  have  been 
survived  had  death  occured  prior  to  judg- 
ment, and  §§  2722,  26S5,  2687,  terminating 
guardianship  of  person  of  unsound  mind  on 
death  of  such  person,  and  making  it  the 
guardian's  duty  to  settle  the  estate  without 
administration,  etc.,  appeal  in  which  guar- 
dian alone  was  made  appellee  was  a  nullity, 
heir  of  ward  being  proper  appellee.  Hurst 
V.  Hawkins  [Ind.  App.]  79  N.  E.  216.  On 
dtatli  of  ward  after  judgment  in  his  favor, 
guardian  is  not  proper  party  appellee,  and 
such  an  appeal  is  a  nullity.  Hurst  v.  Haw- 
kins   [Ind.'    App.]    80    N.    E.    42. 

16.  Heirs  should  be  brought  into  appeal 
from  divorce  decree  dividing  property  where 
death  of  a  party  precedes  submission,  but 
not  if  it  is  subsequent.  Strickland  v.  Strick- 
land   [Ark.]    97   S.   W.    659. 

17.  See   7   C.   L.    136. 

18.  Appeals  allowed  from  all  final  judg- 
ments of  county  court  to  circuit  court. 
Kirby's  Dig.  §  1487.  Marion  County  v.  Estes, 
79    Ark.    504,    96    S.    W.    165. 

19.  Not  as  of  time  of  entry.  In  re  Rari- 
con  Drainage  Dist.,  129  Wis.  42,  108  N.  W. 
198.  Unappealable  judgment  not  rendered 
reviewable  on  error  by  statute  enacted  sub- 
sequently to  such  judgment  but  before  de- 
nial of  rehearing.  Harrison  v.  Magoon,  205 
U.  S.  501,  51  Law.  Ed.  900.  A  judgment  upon 
a  plea  in  abatement  entered  prior  to  repeal 
of  Rev.  Laws,  c.  173,  §  96,  denying  appeals 
from  such  judgments,  is  not  appealable. 
Kennedy   v.   McLellan    [Mass.]    79    N.    E.    819. 

20.  See  7  C.  L.  136. 

21.  Judgment  must  be  complete  and  cer- 
tain in  itself  and  must  appear  to  be  an  ad- 
judication not  a  memorandum.  Ritchie 
County  Bk.  v.  Bee  [W.  Va.]  55  S.  E.  380. 
Opinion  filed  by  trial  court,  being  mere  rea- 
son for  its  conclusion,  is  not  appealable. 
Hews  V.  Stonebreaker  [Iowa]  109  N.  W. 
1092.  Finding  of  facts  cannot  be  made  to 
take  place  of  judgment.  Propeck  v.  Pro- 
peck  [Neb.]  112  N.  W.  302.  Failure  of  trial 
court  to  enter  statement  of  facts  found  on 
minutes  as  required  by  Code  1896,  §  3320, 
does  not  involve  an  appealable  adjudication. 
Matthews  v.  Southern  R.  Co.  [Ala.]  41  So. 
662.  Order  that  "It  is  ordered,  adjudged, 
and  decreed  that  the  motion  to  dismiss  and 
the  demurrers  to  bill,  except  the  grounds 
numbered  13,  16,  and  17,  which  are  over- 
ruled; and  said  bill  of  complaint  shall  stand 
dismissed,  unless  complaint  amends,"  etc., 
held  insufficient  to  show  sustaining  of  any 
grounds  of  demurrer,  except  by  inference 
which  was  insufficient  to  sustain  an  appeal. 
Sanders  v.  Cunningham  &  Co.  [Ala.]  42  So. 
610.  Probate  order  settling  and  allowing 
administratrix's    account,    while    technically 
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as  such,"  on  matters  of  law  or  fact  as  opposed  to  matters  of  discretion,"  sucli  as 
costs,^*  and  it  must  have  reached  a  finality,"  become  of  record,^^  and  been  against 
appellant's  consent "  and  not  due  to  his  default.^^     Decisions  other  than  the  fore- 


not  a  judgrment,  must  be  regarded  as  such 
for  purpose  of  appeal.  In  re  Dougherty's 
Estate,  34  Mont.  336,  86  P.  38.  Opinion  in 
election  contest  embodying  judge's  views 
and  citation  of  authorities,  but  which  con- 
cluded by  declaring  respondent  entitled  to 
office,  held  sufficient  where  no  point  was 
made  by  respondent.  Buckley  v.  McDonald, 
33  Mont.  483,  84  P.  1114.  Order  clearly 
denying  application  to  intervene,  and  for- 
bidding filing  of  complaint,  is  sufficient  to 
sustain  an  appeal  without  a  more  formal 
judgment.  DoUenmayer  v.  Pryor  [Cal.]  87 
P.    616. 

22.  Decision  of  a  judge  in  vacation  is  not 
the  judgment  of  the  court  over  which  he 
presides  and  there  is  no  right  of  appeal 
therefrom  unless  given  by  positive  law. 
Decision  of  judge  in  December  not  judgment 
of  court,  and  not  appealable  except  under 
positive  provision  to  that  effect.  Pittman 
v.  Byars  [Tex.]  101  S.  W.  789.  Under  Rev. 
St.  1895,  arts.  940,  996,  supreme  court  has 
no  jurisdiction  of  appeal  from  judgment  of 
Court  of  civil  appeals  affirming  decision  in 
chambers  of  judge  of  district  court.  Id. 
Under  constitution  Tex.  art.  5,  §  29,  order 
of  county  judge  in  civil  proceeding  other 
than  probate,  at  "called  term,"  is  not  a 
"judgment  of  the  county  court"  within  the 
meaning  of  Rev.  St.  1895,  art.  1383,  and  no 
appeal  will  be  from  it  to  court  of  civil  ap- 
peals. Ex  parte  Reeves  [Tex.]  103  S.  W. 
478. 

23.  Denial  of  rehearing  not  appealable. 
Conboy  v.  First  Nat.  Bank,  203  U.  S.  141,  51 
Law.  Ed.  128'.  From  an  order  setting  aside 
a  judgment  by  default  and  inquiry  for  ex- 
cusable neglect  under  Revisal  1905,  §  513, 
an  appeal  lies  upon  the  question  whether 
there  was  excusable  neglect.  Stockton  v. 
Wolverine  Gold  Min.  Co.  [N.  C]  57  S.  E.  335. 
Refusal  of  chancellor  to  grant  new  trial  of 
issue  at  law  in  suit  to  quiet  title,  held  ap- 
pealable. See  Gen.  St.  p.  3487,  §  5,  making 
allowance  of  issue  in  such  suits  obligatory 
and  making  verdict  conclusive  so  long  as 
it  is  permitted  to  stand.  Brady  v.  Carteret 
Realty   Co.,   70   N.   J.   Eq.   748,   64   A.    1078. 

24.  Wright  V.  Gorman-Wright  Co.  [C.  C. 
A.]  152  F.  408.  Order  retaxing  costs  is  not 
a  special  proceeding  nor  a  summary  appli- 
cation after  judgment,  nor  a  matter  involv- 
ing the  merits,  and  is  not  appealable.  Feske 
V.  Adam  [Wis.]  112  N.  W.  456.  No  appeal 
from  allowance  under  Rev.  St.  1906,  §  7246, 
of  fees  for  defending  indigent  prisoners. 
Long  v.  Miami  County  Com'rs  75  Ohio  St. 
539.  80  N.  E.  188. 

25.  Sautter  v.  Supreme  Conclave  I.  O.  H. 
[N  J.  Err.  &  App.]  65  A.  990.  Burns'  Ann.  St. 
1901,  §§  644,  13370.  Neyens  v.  Flesher  [Ind. 
App.]  79  N.  E.  1087.  Record  must  show 
final  decree.  Peterson  v.  Guttormsen,  125 
111.  App.  28.  See  Court  and  Practice  Act 
1905,  p.  141,  §  497.  McDonald  v.  Providence 
Tel.  Co.,  27  R.  I.  595,  65  A.  266.  Interlo- 
cutory orders  are  not  ordinarily  appealable. 
State  v.  Des  Moines  City  R.  Co.  [Iowa]  109 
N.  W.  867.  No  appeal  from  Interlocutory 
order  In  absence  of  statute  expressly  pro- 
viding therefor.  Barney  v.  Elkhart  County 
Trust   Co.    [Ind.]    79   N.   E.    492.     Under   Code 


1887,  §  3454,  prior  to  its  amendment,  appeal 
on  writ  of  error  did  not  lie  in  any  ca.se  at 
law  until  there  had  been  final  order  or 
judgment  in  the  cause.  Smiley  v.  Provident 
Life  &  Trust  Co.  [Va.]  56  S.  E.  728.  Under 
Code  1904,  p.  1836,  as  amended,  proceedings 
in  ejectment  cannot  be  reviewed  by  supreme 
court  until  final  judgment  has  been  entered 
in  the  cause.  Id.  Under  Court  and  Prac- 
tice act  1905,  §§  304,  328,  337,  an  appeal  lies 
in  divorce  proceedings  only  from  final  de- 
cree. Hemenway  v.  Hemenway  [R.  I.]  65 
A.  608.  Interlocutory  order  in  a  receiver- 
ship proceeding  suspending  enforcement  of 
judgment,  foreclosing  mortgage  lien,  is  not 
reviewable  until  case  is  finally  dispo.sed  of. 
United  States  &  Mexican  Trust  Co.  v.  Texas 
Southern  R.  Co.  [Tex.  Civ.  App.]  101  S.  W.  1048. 
Under  Code  Prac.  §  566,  trial  judge  may 
allow  appeals  from  interlocutory  judgments 
which  may  cause  party  irreparable  injury. 
Ansley  v.  Stuart   [La.]    43   So.  892. 

Motion  for  ne-\v  trial  suspends  judgment, 
and  it  does  not  become  final  for  purpose  of 
appeal  until  such  motion  is  disposed  of. 
State    V.    Kitchens    [Ala.]    41    So.    871. 

26.  Judgment  is  not  appealable  until  en- 
tered of  record.  Hoffman-Bruner  Granite 
Co.  V.  Stark  [Iowa]  108  N.  W.  329;  Barri- 
beau  V.  Detroit  [Mich.]  13  Det.  Leg.  N.  810, 
109   N.   W.   665. 

27.  Patrick  v.  Patrick,  30  Ky.  L.  R.  1364, 
101  S.  W.  328.  Order  made  upon  appellant's 
as  well  as  appellee's  motion.  Dockery  v. 
Lowerstein,  121  Mo.  App.  394,  99  S.  W.  40. 
A  nonsuit  taken  after  an  adverse  ruling  re- 
lating solely  to  the  issue  of  damages,  and 
not  to  the  cause  of  action,  held  to  be  vol- 
untary and  premature,  and,  therefor,  held 
that  from  it  no  appeal  would  lie.  Merrick 
V.   Bedford,   141  N.   C.   504,   54   S.   E.    415. 

Held  not  consent  jutlgruient:  Grantee  not 
debarred  from  appealing  in  suit  against 
him,  his  trustee  for  creditors  and  others,  by 
admissions  of  trustee's  answer  and  his  tes- 
timony, where  deed  of  trust  recited  that 
grantee  was  able  to  pay  all  his  debts,  and 
provided  for  payment  of  surplus  of  pro- 
ceeds of  deed  of  trust  to  him.  Turpin  v. 
Derickson  [Md.]  66  A.  276.  Where  plaintiff 
objected  to  striking  of  items  from  com- 
plaint, fact  that  he  thereafter  agreed  that 
court  had  no  jurisdiction  of  remaining  cause 
of  action  did  not  render  judgment  of  dis- 
missal a  consent  judgment.  Placer  County 
V.  Freeman,  149  Cal.  738,  87  P.  628.  Mis- 
souri court  of  appeals  has  jurisdiction  to 
review  action  of  tlie  circuit  court  in  over- 
ruling of  motion  to  set  aside  voluntary  non- 
suit, where  the  party  taking  it  was  com- 
pelled to  do  so  by  a  decision  precluding  re- 
covery by  him.  Dunnevant  v.  Mocksoud,  122 
Mo.  App.  428,  99  S.  W.  515.  Where  on  the 
trial  the  court  intimates  the  opinion  that 
the  plaintiff  cannot  maintain  his  action,  he 
may  submit  to  a  judgment  of  nonsuit  and 
appeal.  Morton  v.  Blades  Lumber  Co.  [N.  C] 
56  S.  B.  551.  After  judgment  in  replevin  for 
staves,  an  agreement  of  the  parties  that  de- 
fendant should  be  credited  with  amount  due 
him  for  making  the  staves  does  not  make 
the  judgment  a  consent  judgment  thereby 
estopping   defendant    from    appealing.      Dun- 
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going  are  reviewable  under  various  statutes  if  they  detenuine  tlie  "aierits,"  "prin- 
ciples of  the  cause,"  deny  a  rightful  mode  of  trial,  ''in  effect  discontinue  the  cause," 
or  "prevent  judgment,"  ^^  or  if  they  affect  substantial  rights  ^"  or  work  irreparable 
injury  to  parties  cost.^^  In  some  jurisdictions  any  interlocutory  order  is  appealable 
b}'  leave  of  court,  and  as  to  some  of  such  orders  even  this  is  needless. ^^  Error  will 
not  lie  to  a  judgment  rendered  pursuant  to  directions  given  on  remand,^^  but  where 


ham  V.  Williams  Cooperage  Co.  [Ark.]  103 
S.  W.  386.  Nonsuit  rendered  at  party's  own 
request,  or  with  his  consent  not  appealable. 
Francisco  v.  Chicago  &  A.  R.  Co.  [C.  C.  A.] 
149  F.  354.  This  rule  is  not  changed  by  Fed- 
eral conformity  act.     Id. 

CoMformity  act  has  no  application  to  pro- 
ceedings of  Federal  appellate  courts,  or  to 
any  means  adopted  to  secure  a  review  of 
judgments  or  decrees  of  the  circuit  or  dis- 
trict courts.  Francisco  v.  Chicago  &  A.  R. 
Co.  [C.  C.  A.]   149  F.  354. 

28.  Chute  Co.  V.  T\'estbay,  101  N.  Y.  S. 
527;  Levine  v.  Munchik,  101  K.  T.  S.  14; 
Wandelohr  v.  Grayson  County  Nat.  Bank 
[Tex.  Civ.  App.]  102  S.  W.  746.  Only  relief 
from  default  is  by  application  under  Court 
&  Practice  Act,  §  428,  to  trial  court,  or  to 
supreme  court  under  section  471.  In  re  Still- 
man  [R.  I.]  67  A.  4.  Appeal  does  not  lie 
from  default  judgment  where  no  motion  to 
open    it   was    made.      Chute    Co.    v.    Westbay, 

101  N.  T.  S.  527.  No  appeal  from  default 
judgment  in  municipal  court  where  such 
court  had  jurisdiction.  Schiller  v.  Harden- 
burg,    102   N.   Y.   S.    529;    Rogg   v.   Simelowitz, 

102  N.   Y.   S.  535;  Epstein  v.   Weisberger  Co., 

102  N.  Y.  S.  488;  Steindler  v.  American  Bond- 
ing Co.,   101  N.  Y.   S.   795;   Dixon  v.  Carrucc), 

103  N.  Y.  S.  117;  Gormley  v.  Brooklyn 
Heights  R.  Co.,  102  N.  Y.  S.  692.  Where  de- 
fendant refuses  to  plead  after  denial  of  mo- 
tion to  strike  out  parts  of  complaint,  judg- 
ment entered  is  given  for  want  of  an  "an- 
swer" within  B.  &  C.  Comp.  §  548,  and  hence 
not  appealable.  Brownell  v.  Salem  Flouring 
Mills  Co.  [Or.]  87  P.  770.  Order  appointing 
substituted  trustee  entered  upon  default  of 
the  mortgagor  under  order  to  show  cause  is 
not  appealable  by  the  latter.  In  re  Bost- 
wick,  99  N.  Y.  S.  925.  Under  §  311  of  the 
Municipal  Court  Act  (Laws  1902,  p.  1578, 
c.  580),  judgment  entered  in  action  in  which 
defendant  has  not  been  personally  served 
with  summons  and  in  which  he  has  not  ap- 
peared is   appealable.    Gottlieb  v.   Kurlander, 

101  N.  Y.  S.  751.  Vv^here  defendant  was  pre- 
vented from  taking  any  part  in  an  action 
because  of  his  failure  to  pay  an  interlocu- 
tory judgment  for  costs,  a  judgment  ren- 
derd  in  the  action  is  appealable.  Fallon  v. 
Crocicchia,  102  N.  Y.  S.  541.  Fact  that  sheriff 
levied  on  property  of  defendant  under  exe- 
cution issued  on  default  judgment  does  no* 
preclude  defendant  from  having  question  as 
to  whether  process  was  served  reviewed  on 
appeal.     Hogan  v.  Gault,  104  N.  Y.  S.   410. 

Held  appealable:  Default  judgment  in  dis- 
trict, municipal,  or  police  court.  Warburton 
V.  Course  [Mass.]  79  N.  K.  270.  Decree  pro 
confesso.  Gurpin  v.  Derickson.  [Md.J  66  A 
276. 

29.  Order  denying  leave  to  come  in  and 
defend  is  appealable.    Dewsnap  v.  Matthews, 

102  N.  Y.  S.  945.  Decree  of  partition,  whether 
after  default  or  after  full  defense,  adjudg- 
ing title  in  parties,  interests  they  hold,  and 
that  partition  be  made  in  jproportion  defined 


by  it,  and  leaving  nothing  to  be  done  ex- 
cept to  divide  property,  "adjudicates  the 
principles  of  the  cause"  and  contains  every 
element  necessary  to  render  it  appealable 
under  Code  1899,  c.  135,  §  1,  cl.  7.  Rich- 
mond V.  Richmond  [W.  Va.]  57  S.  E.  736. 
Citizens  and  taxpayers  denied  right  to  come 
in  as  defendants  in  suit  by  other  citizens 
and  taxpayers  to  enjoin  holding  of  election 
under  alleged  void  statute  held  not  entitled 
to  appeal  under  Code  1892,  §  34,  "to  settle 
the  principles  of  the  case,"  that  section  hav- 
ing no  reference  to  questions  of  practice. 
Bush  V.  Ross   [Miss.]    43   So.  70. 

30.  Order  denying  interveners  the  right 
to  amend  their  complaint  not  appealable 
under  Ballinger's  Ann.  Codes  &  St.  §  6500, 
subds.  6,  7,  authorizing  appeals  from  any 
order  affecting  a  substantial  right  wiaich 
either  in  effect  determines  the  action  and 
prevents  final  judgment  therein  or  discon- 
tinues the  action.  Seattle  &  Northern  R.  Co. 
V.  Bowman  [Wash.]  89  P.  399.  An  order  un- 
der B.  &  C.  Comp.  §  102,  setting  aside  a  de- 
fault judgment  as  taken  through  mistake, 
inadvertence,  and  excusable  neglect,  is  not 
a  "final  order  affecting  a  substantial  right" 
within  §  547.  Bowman  v.  Holman  [Or.]  86 
P.  792.  Where  court  inadvertently  signed 
two  orders,  substantially  alike,  vacating 
judgment,  the  action  of  the  court  in  de- 
stroying the  order  presented  by  the  defend- 
ant does  not  affect  a  substantial  right,  and 
is  not  appealable.  Hill  v.  MuUer,  103  N.  Y. 
S.  94.  Order  for  a  compulsory  reference  is 
not  appealable,  though  "affecting  a  sub- 
stantial right"  and  "made  in  the  action" 
within  the  statute,  as  it  does  not  in  effect 
determine  the  action  and  prevent  a  judg- 
ment from  which  an  appeal  might  be  taken. 
Wilt  v.  Neenah  Cold  Storage  Co.  [Wis.]  110 
N.  W.  177.  An  order  correcting  a  verdict  in 
claim  and  delivery  by  striking  out  a  finding 
as  to  value  is  not  appealable  under  Code 
Civ.  Proc.  §  1722,  as  amended  by  Sess.  Laws 
1899,  p.  146,  enumerating  certain  cases  in 
which  appeal  may  be  taken.  Frank  v.  Sy- 
mons   [Mont.]    88  P.  561. 

31.  Interlocutory  judgments  appealable 
onlv  in  such  case.  Bossier's  Heirs  v.  Hol- 
lingsworth,  117  La.   221,  41  So.  553. 

32.  Ruling  sustaining  demurrer  to  evi- 
dence is  an  appealable  order  under  Code 
Civ.  Proc.  §§  542,  543.  White  v.  Atchison, 
etc.,  R.  Co.  [Kan.]  88,P.  54.  Where  order  of 
reference  to  take  and  state  an  account  is 
made  before  a  plea  in  bar  of  account  whicli 
goes  to  the  entire  demand  is  considered  and 
determined,  the  litigant  who  is  prejudiced 
may  at  once  appeal.  Duckworth  v.  Duck- 
worth  [N.  C]   57  S.  E.  396. 

33.  Wright  v.  Gormon-Wright  Co.  [C.  C. 
A.]  152  F.  408;  McCourt  v.  Singers-Bigger 
[C.  C.  A.]  150  F.  102.  Remedy  is  by  timely 
motion  in  appellate  court  for  rehearing. 
Wright  V.  Gorman-Wright  Co.  [C.  C.  A.]  152 
F.  408.  Writ  of  error  will  not  lie  to  review 
a  judgment  which  has  already  been  affirmed 
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a  case  is  remanded  with  directions  the  lower  court  must  construe  the  remand,  and 
if  error  is  committed  in  so  doing  the  judgment  is  subject  to  correction  on  review  f* 
and  so,  also,  ^here  the  judgment  after  remand  determines  issues  not  determined  bv 
tlie  prior  judgment.^"  Decisions  by  nonjudicial  tribunals  or  boards  are  reviewabl-3 
only  by  virtue  of  statutory  provision.^"  Eulings  relating  to  pleadings  ^^  and  pro- 
coss,^^  and  matters  of  practice  before  the  trial  ^®  or  judgments  on  dilatory  pleas,*" 
are  generally  not  reviewable  except  under  express  statutory  provision/^  or  where 


on  appeal  by  the  same  party,  even  though 
affirmance  was  not  on  the  merits.  Salley  v. 
People,  122  IH.  App.  70. 

34.  Circuit  court  of  appeals"  could  review 
order  attempting  to  carry  out  its  own  de- 
cree as  to  division  of  costs.  Kell  v.  French- 
ard   [C.   C.  A.]    146  F.   245. 

35.  McCourt  v.  Singers-Bigger  [C.  C.  A.] 
150  F.  102. 

36.  Decision  of  board  of  county  commis- 
sioners to  proceed  with  construction  of 
court  house  held  not  appealable,  and  same 
held  true  of  all  subsequent  proceedings  up 
to  allowance  of  claims  for  debts  incurred 
by  the  board  in  such  construction.  Kraus 
V.  Lehman  [Ind.  App.]  80  N.  E.  550.  Order 
of  board  of  commissioners  granting  road 
through  private  premises  and  awarding 
damages  is  appealable.  Latah  County  v. 
Hasfurther  [Idaho]   88  P.  433. 

37.  Rulings  on  denmrrers  not  appealable. 
Gate  County  v.  Bourland  [Aliss.]  4  So.  379; 
Brown  v.  Reiter,  99  N.  Y.  S.  861;  Smith  v. 
Thompson,  103  N.  Y.  S.  336.  Order  sustain- 
ing demurrer.  In  re  Larson's  Estate  [Neb.] 
109  N.  W.  752.  Order  sustaining  demurrer 
is  not  final  judgment,  and  hence  not  appeal- 
able. Cutler  &  Neilson  Paint  Color  Co.  v. 
Hinman  [N.  M.]  89  P.  267.  No  appealable 
final  judgment  where  demurrer  was  sus- 
tained with  leave  to  plaintiff  to  discontinue, 
but  it  did  not  appear  that  a  discontinuance 
had  been  entered  or  that  defendant  had  en- 
tered any  judgment  against  plaintiff.  Mor- 
ris V.  Dunbar  [C.  C.  A.]  149  F.  406.  Over- 
ruling of  demurrer  to  petition.  In  re  Flem- 
ing's Estate  [Pa.]  66  A.  361.  Overruling  de- 
murrer to  plaintiff's  statement  of  claim 
Leedom  v.  Philadelphia,  etc.,  R.  Co.  [Pa.] 
66  A.  361.  Order  sustaining  demurrer  in 
part  and  overruling  it  in  part.  Cherry  Tp. 
v.   Sullivan  County,   30  Pa.   Super.   Ct.   502. 

liuIiniE^.H  on  itiutions  to  strike:  Sustaining 
motion  to  strike  demurrer  as  irregularly  in- 
terposed. Steinberg  v.  Saltzman  [Wis.]  110 
N.  W.  198.  Where  new  property  rights 
were  brought  into  the  case  by  amended 
pleadings  and  determined  by  the  decree,  an 
order  setting  aside  such  decree  and  strik- 
ing the  amended  pleadings  was  final  as  to 
such  new  rights.  Miocene  Ditch  Co.  v. 
Moore   [C.  C.  A.]    150  F.  483. 

RuIInsH  on  inotions *to  amend:  Allowing 
amendment  of  complaint.  Albin  v.  Seattle 
Eloc.  Co.  [Wash.]  90  P.  435.  Order  allow- 
ing amendment  of  complaint  by  striking  out 
names  of  two  parties,  and  not  involving  the 
merits  of  the  case,  is  not  appealable.  Mc- 
Daniel  v.  Atlantic  Coast  Line  R.  Co.  [S.  C] 
56  S.  E.  643.  Where  only  errors  assigned  are 
refusal  of  court  to  allow  certain  amend- 
ments to  petition  in  case  still  pending  in 
court  below,  the  writ  of  error  is  prema- 
turely sued  out  and  the  appellate  court  is 
without  jurisdiction  to  entertain  the  same. 
Canuet    v.    Seaboard    Air    Line    R.    Co.    [Ga.] 


57  S.  E.  92.  Where  court  sustains  special 
demurrer  to  specified  portions  of  plaintiff's 
petition  but  allows  them  time  to  amend,  and 
an  amendment  is  filed  within  time  allowed, 
and  subsequently,  after  expiration  of  time 
allowed,  upon  the  call  of  the  case  at  a  reg- 
ular term  of  court,  this  amendment  and  an 
amendment  thereto  are  objected  to  by  the 
defendant,  and  the  court  refuses  to  allow 
such  amendments,  such  rulings  do  not  re- 
sult in  a  final  judgment  dismissing  the  case, 
but  leave  the  petition,  with  the  paragraphs 
«t-;eVpn  on  special  demurrer  eliminated, 
still  pending  in  the  trial  court.     Id. 

J.eavo  lo  lUead:  Order  entered  after  de- 
cree and  granting  leave  to  plead  to  bill  in 
equity,  held  not  final.  Jenkins  &  Reynolds 
Co.  V.  Wells,  123  111.  App.  2S0. 

Order  re-e.stnb!is]iing-  losi  idondlngs  pend- 
ing suit  not  appealable.  See  Gen.  St.  1906, 
§  1692.  Florida  Cent.  R.  Co.  v.  Bostwick 
[Fla]    44  So.  31. 

RuUngf.s  on  exceptions:  Sustaining  excep- 
tions to  answer.  CJeveland  v.  Insurance  Co. 
[Ala.]   44  So.  37. 

Judgment  on  pleading,s:  Refusal  to  hold 
demurrer  or  answer  frivolous  and  to  render 
judgment  thereon  is  not  appealable.  Mor- 
gan v.  Harris,  141  N.  C.  358,  54  S.  E.  381. 

88.  Order  quashing  service  of  writ  of 
scire  facias  without  determining  that  writ 
may  not  be  otherwise  served  and  without 
dismissing  action  not  final,  and  hence  un- 
appealable. Collin  County  Nat.  Bk.  v. 
Hughes  [C.  C.  A.]  152  F.  414.  Order  dis- 
charging rule  to  show  cause  why  service  of 
subpoena  in  divorce  should  not  be  set  aside 
held  interlocutory,  and  not  appealable.  To- 
bin  V.  Tobin,  32  Pa.  Super.  Ct    186. 

30.  Order  denying  an  adjournment  Is  not 
appealable.  Chute  Co.  v.  V.^estbay,  101  N.  Y. 
S.  527.  Order  removing  action  from  mu- 
nicipal court  to  city  court  of  New  York,  not 
appealable.  Bonagur  v.  Orlandi,  101  N.  Y.  S. 
115.  No  appeal  from  order  granting  or  re- 
fusing substitution  of  lost  papers  in  pend- 
ing case.  Alabama  City,  etc.,  R.  Co.  v.  Ven- 
tress  [Ala.]  42  So.  1017.  Refusal  of  mu- 
nicipal court  to  transfer  action  to  proper 
district  is  appealable.  People  v.  Murrav,  104 
N.  Y.  S.  740. 

40.  Overruling  of  exception  to  form  of 
proceeding  to  compel  husband  as  survivor 
of  community  to  disclose  community  prop- 
erty in  his  possession  held  not  appealable, 
ruling  not  working  Irreparable  injury.  Suc- 
cession of  Deslna   [La.]   42   So.   936. 

41.  Under  Code  1896,  §  427,  providing  for 
appeal  from  overruling  of  plea  to  bill  in 
equity,  the  sufficiency  of  a  defense  in  equity 
may  be  reviewed  in  adv.ance  of  taking  of 
evidence  and  hearing  in  merits.  Town  of 
New  Decatur  v.  Scharfenbe!g  [Ala.]  41  So. 
1025. 
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they  in  effect  finally  determine  the  action,  involve  substantive  riglits  or  the  merits. 
etc.*2  Dismissals,  nonsuits,  orders  to  strike  cause  and  the  like,  are  reviewable  when 
determinative  of  the  action,*^  otherwise  not."  Directed  verdicts,  orders  directing 
or  arresting  judgment,  or  orders  granting  or  refusing  a  new  trial,"'^  and  others  of 
similar  operation,  are  usually  held  to  be  unappealable  as  being  discretionary  and  in- 


42.     Judgment     sustaining     denmrrer    and 

awarding  defendant  costs  of  the  action  held 
final  and  appealable.  State  v.  Lung  [Ind.] 
SO  X.  E.  541.  Judgments  sustaining  separate 
demurrers  and  dismissing  case  as  to  two 
of  three  defendants  sued  as  joint  tres- 
passers is  final  and  can  be  brought  up  for 
review  while  the  case  is  still  pending  in  the 
lower  court  against  the  other  defendant. 
Burns  v.  Harkin,  126  Ga.  161,  54  S.  E.  946. 
Order  overruling  general  demurrer  to  bill 
held  final  and  appealable.  Darcey  v.  Baj-ne 
[Md  ]  66  A.  434.  Order  overruling  demurrer 
to  entire  bill  of  complaint.  City  of  Hj-atts- 
ville  v.  Smith  [Md.]  66  A.  44.  Order  over- 
ruling demurrer  to  bill  is  final  order  in  mo- 
tion of  decree  within  Code,  art.  5,  §  20,  and 
is  appealable  on  an  order  settling  disputed 
right.s  of  parties.  Darcey  v.  Bayne  [Md.]  66 
A.  434.  Order  denying  defendant's  motion 
under  Code  Civ.  Proc.  §  473,  for  aiiiendment 
of  his  statement  on  motion  for  new  trial  by 
inserting  specifications  is  appealable.  Free- 
man V.  Brown   [Cal.  App.]    87  P.  204. 

Order  striking  out  the  answer  of  an  ad- 
ministrator in  a  proceeding  by  the  state 
treasurer  to  require  the  filing  of  an  inven- 
tory of  the  estate  for  the  assessment  of 
collateral  inheritance  taxes  is  a  final  order 
affecting  a  substantial  right  in  an  action 
involving  the  merits  and  materially  affect- 
ing the  final  decision.  In  re  Stone's  Estate 
[Iowa]  109  N.  W.  455.  Order  allowing  in- 
terrogatories is  appealable,  affecting  sub- 
stantial rights.  Shafer  v.  Mclntyre.  101  X. 
Y.  S.  268.  Order  overruling  objt'ctions  to 
Jnrisdicticn  not  appealable;  jurisdiction  not 
having  been  exercised  it  does  not  involve 
substantial  right.  In  re  Lowenguth's  Es- 
tate, 100  N.  Y.  S.  422.  Denial  of  motion  to 
resettle  order  so  as  to  make  it  recite  facts 
appearing  of  record  involves  substantial 
right,  and  is  appealable.  Dewsnap  v.  Mat- 
thews, 103  X.  Y.  S.   902. 

43.  Dismissals:  Order  of  circuit  court  dis- 
missing appeal  from  probate  court  on 
ground  that  it  did  not  appear  that  person 
in  whose  name  appeal  was  taken  had  au- 
thorized it.  City  of  Flint  v.  Genesee  Cir- 
cuit Judge  [Mich.]  13  Det.  Leg.  N.  S29,  109 
X.  W.  769.  Order  dismissing  an  action  for 
want  of  service  after  quashing  summons. 
Davis  V.  Jennings  [Xeb.]  Ill  X.  W.  128. 
Order  dismissing  petition  in  condemnation 
proceedings  on  objection  of  property  owner. 
Detroit  United  R.  Co.  v.  Oakland  County 
Circuit  Judge  [Mich  ]  13  Det.  Leg.  X.  842, 
lOa  X^.  W.  846.  Judgment  improperly  abat- 
ing action  upon  ground  which  precludes 
further  proceedings  is  appealable.  Under- 
wood Typewriter  Co.  v.  Piggott  [W.  Va.]  55 
S.  E.  664.  Appeal  lies  from  an  order  dis- 
missing on  its  merits  a  petition  to  inter- 
vene in  equity.  Parsons  v.  Little,  28  App. 
D.  C.  218.  Judgment  of  circuit  court  that 
plaintiff  who  had  elected  to  stand  on  mo- 
tion to  remand  to  state  court,  take  nothing 
by  suit,  and  that  defendant  go  hence,  held 
final.       "S\''ecker     v.     Xational     Enameling     & 


Stamping  Co.,  204  U.  S.  176,  51  Law.  Ed.  430. 
Where,  upon  sustaining  a  demurrer  to  a 
complaint,  plaintiff  refuses  to  plead  over, 
and  the  court  thereupon  orders  that  the 
'"case  be,  and  the  same  is,  hereby  dismissed," 
the  entered  case  is  disposed  of  although 
only  one  defendant  demurred.  Continental 
Life  Ins.  &  Inv.  Co.  v.  Jones  [Utah]  88  P. 
229. 

Nonsuit:  Judgment  of  compulsory  nonsuit 
final  and  appealable.  Fadley  v.  Baltimore 
&  O.  R.  Co.    [C.  C.  A.]   153  F.  514. 

44.  Dismissals:  Order  of  municipal  court 
of  Xew  York  city  dismissing  complaint  with 
leave  to  amend  on  terms  is  not  appealable. 
Brown  V.  Reiter,  99  X.  Y.  S.  861.  Under 
Const,  art.  8,  §  9,  judgment  of  district  court 
dismissing  appeal  from  justice  of  peace  is 
conclusive  and  unappealable.  Hoffman  v. 
Lewis  [Utah]  87  P.  167.  Decree  dismissing 
a  bill  as  to  only  one  of  two  defendants  not 
final  and  not  appealable.  Cay  v.  Vereen  [C. 
C.  A.]  144  F.  839.  Order  dismissing  bill 
"unless  complainant  amends"  is  not  final, 
since  a  further  order  is  necessary  to  effect 
a  dismissal.  Sanders  v.  Cunningham  &  Co. 
[Ala.]  42  So.  610.  Judgment  dismissing  only 
portion  of  several  causes  of  action  connected 
in  one  demand  on  ground  of  no  cause  of  ac- 
tion. Bossier's  Heirs  v.  Hollingsworth,  117 
La.  221,  41  So.  553.  Ex  parte  order  dismiss- 
ing an  action  without  prejudice  is  not  ap- 
pealable. Wilson  V.  Martin  ["Wash.]  86  P. 
205.  Dismissal  of  petition  by  counsel  for 
reference  to  determine  compensation  is  not 
appealable.  Kelly  v.  Horsley  [Ala.]  41  So. 
902. 

Xonsnit:  Xo  appeal  from  order  of  nonsuit 
or  an  order  directing  judgment  on  nonsuit. 
Stebbins  v.  Larson  [Cal.  App.]  88  P.  505. 
See  ante,  this  section,  and  subsection  as  to 
appealability  of  judgment  by   consent. 

45.  Appeal  from  order  setting  aside  ver- 
dict and  granting  new  trial  dismissed  be- 
cause not  from  a  final  judgment.  Code  1906, 
§  33.  Yazoo,  etc.,  R.  Co.  v.  Reid  [Miss.]  43 
So.  952.  Code  1906,  §  4911,  authorizing  ap- 
peal in  such  cases,  held  invalid.  Id.  Xo 
appeal  from  order  granting  or  denj-ing  a 
new  trial.  Sound  Inv.  Co.  v.  Fairhaven  Land 
Co.  [Wash.]  88  P.  198.  In  Utah  appeal  lies 
only  from  judgment  and  not  from  order 
denying  new  trial,  the  motion  merely  pre- 
venting the  judgment  from  becoming  final. 
Felt  V.  Cook  [Utah]  87  P.  1092.  A  ruling 
setting  aside  a  Judgment  and  granting  a  re- 
hearing is  not  a  final  judgment.  Smiley  v. 
Provident  Life  &  Trust  Co.  [Va.]  56  S.  E. 
728.  Grant  of  new  trial  pursuant  to  man- 
date of  appellate  court  is  not  appealable. 
Albin  V.   Seattle  Elec.  Co.    [Wash.]    90   P.   435. 

Held  final:  Judgment  awarding  new  trial, 
granted  after  term  at  which  original  judg- 
ment was  rendered.  Francis  v.  Lilly's  Ex'x, 
30  Ky.  L.  R.  391,  98  S.  W.  996.  Order  dis- 
missing motion  for  new  trial  without  con- 
sideration of  merits.  Eldridge  &  Higgins 
Co.  V.   Barrere,   74   Ohio   St.   389,   78  X.   E.   516. 
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terlociitorv.     In  some  states,  however,  they  are  made  appealable  by  statute.*^     A 
reviewable  final  judgment  or  decree  must  be  finally  determinative  *'  of  the  eon- 


46.  Under  2  Balling-er's  Ann.  Codes  &  St. 
§  6500.  expressly  providing  tliat  an  order 
granting  a  new  trial"  may  be  appealed  from, 
such  order  is  appealable  whether  based  on 
questions  of  law  or  fact.  Doyle  v.  Great 
Northern   R.  Co.   [Wash.]    86  P.  861. 

47.  Ritchie  County  Bk.  v.  Bee  [W.  Va.] 
55  S.  E.  ZSO.  The  court  has  no  jurisdiction 
to  pass  upon  an  assignment  of  error  com- 
plaining of  the  refusal  of  a  new  trial  on  a 
collateral  notice,  when  there  has  been  no 
final  disposition  of  the  main  case.  Smith  v. 
Estes  [Ga  ]  57  S.  E.  685.  The  supreme  court 
has  no  jurisdiction  of  a  case  so  long  as  the 
same  is  pending  in  the  court  below,  unless 
the  decision  or  judgment  complained  of,  if 
it  had  been  rendered  in  accordance  with  the 
contention  of  the  plaintiff  in  error,  would 
have  been  a  final  disposition  of  the  case.    Id. 

What  constitutes  finality:  Judgment,  to  be 
final,  must  dispose  of  case  as  to  all  parties 
and  finally  dispose  of  subject-matter  of  liti- 
gation. Terre  Haute  &  L.  R.  Co.  v.  Indianapolis 
&  N.  "W.  Trac.  Co.  [Ind.]  78  N.  E.  661.  Order 
to  be  reviewable  must  dispose  of  merits  of 
case  and  leave  nothing  for  the  further  ju- 
dicial determination  of  court.  Continental 
Trust  Co.  V.  Peterson  [Neb.]  110  N.  W.  316. 
The  form  of  the  judgment  is  immaterial, 
but,  in  substance,  it  must  stand  intrinsically 
and  distinctly,  and  not  inferentially,  that 
the  matters  in  the  record  have  been  deter- 
mined in  favor  of  one  of  the  litigants,  or 
that  the  rights  of  the  parties  in  litigation 
have  been  adjudicated.  Ritchie  County  Bk. 
V.  Bee  [W.  Va.]  55  S.  E.  380.  Order  or  judg- 
ment which  finally  determines  a  particular 
suit  is  an  appealable  decision  under  the  cir- 
cuit courts  of  appeals  act,  though  it.  does 
not  bar  another  proceeding.  Stevens  v. 
Nave-McCord  Mercantile  Co.  [C.  C.  A.]  150 
F.  71.  Final  judgment  is  one  deciding  all 
points  in  controversy  and  disposes  of  all 
issues  not  previously  disposed  of  by  inter- 
locutory judgments,  and  is  last  judgment  In 
the  case.  Bossier's  Heirs  v.  Hollingsworth, 
117  La.  221,  41  So.  553.  Finality  not  affected 
by  failure  to  provide  for  costs.  Wallen  v. 
Wallen  [Va.]  57  S.  E.  596.  Decree  settling 
the  rights  of  the  parties  is  final,  though 
there  remains  the  statement  of  an  account 
on  principles  fixed  by  the  decree.  Young  v. 
Rose  [Ark.]  98  S.  W.  370.  Order  which  de- 
termines particular  action  pending  is  final, 
notwithstanding  it  does  not  determine  right 
of  action  involved.  French  v.  Central  Const. 
Co..  8  Ohio  C.  C.  (N.  S.)  425.  Appeal  lies 
from  final  order  or  judgment  of  county  court 
to  the  district  court  under  Cobbey's  Ann. 
St.  190."?,  §  4823,  whether  the  hearing  was 
upon  the  merits  or  not.  Weeke  v.  Wort- 
mann  [.Neb.]  109  N.  W.  503.  "Final  decis- 
ion" in  judiciary  act  of  1891  is  equivalent 
to  "final  decree"  or  "final  judgment"  used  in 
preceding  statutes.  Cassatt  v.  Mitchell  Coal 
&  Coke  Co.   [C.  C.  A.]    150  F.  32. 

Hclil  llnni:  Judgment  nerainait  one  of  two 
dcfrndantN.  the  other  defendant  not  appear- 
ing, i.s  uiifx-alable.  Andrews  v.  Uncle  Joe 
Diainon'l  IJrokcr  [Wash]  87  P.  947.  Judg- 
ment allowing  suit  money  and  alimony  dur- 
ing pendancy  of  suit  for  divorce  is  final 
on  that  matter,  and  appealable.  Shirey  v. 
Shlrey,  79  Ark.  473.  96  S.  W.  164.  Where 
in  attachment  a  s.-parate  trial   is  had,   under 


Mills'  Ann.  St.  §§  2711,  2712,  of  the  claim 
of  exemption,  a  judgment  therein  is  final  for 
the  purpose  of  review.  Eckman  v.  Poor 
[Colo.]  87  P.  1088.  Order  conslruiue  deed 
and  determining  rights  thereunder,  and  re- 
ferring cause  to  commissioner  to  report  facts 
fails  necessarily  to  carry  order  into  effect. 
Rou.sh  v.  Hyre  [W.  Va.]  57  S.  E.  368.  Order 
denying  right  of  Intervention  is  final  as  to 
right  of  intervention,  and  appeal  may  be 
taken  without  awaiting  judgment  in  the 
action.  Dollenmayer  v.  Pryor  [Cal.]  87  P. 
616.  Fact  that  partition  decree  leaves  open 
question  as  to  whether  land  is  susceptible 
to  actual  partition  does  not  prevent  its  be- 
ing final  w^here  it  determines  all  rights  of 
parties.  Crowe  v.  Kennedy,  224  111.  526,  79 
N.  E.  626.  Partition  decree  fixing  rights  of 
respective  parties  held  final.  Crowe  v.  Ken- 
nedy, 127  111.  App.  189.  Order  requiring 
production  of  booUs  and  papers  held  final 
under  judiciary  act  1891.  Cassatt  v.  Mitchell 
Coal  &  Coke  Co.  [C.  C.  A.]  150  F.  32.  Order 
setting  aside  sale  in  particular  proceedings. 
Barnes  v.  Henshaw,  226  111.  605,  80  Tv.  E. 
1076.  Order  confirming  sale  of  land  and  di- 
recting deed  to  be  made.  Forrester  v.  How- 
ard, 30  Ky.  L.  R.  375,  98  S.  W.  984.  Judg- 
ment decreeing  sale  of  lands  to  which  ap- 
pellants have  title,  execution  of  which  will 
divest  them  thereof,  is  deemed  final  for  pur- 
poses of  appeal,  though  court  reserves  dis- 
position of  fund  that  may  be  realized  from 
sale.  Staton  v.  Byron  [Ky.]  101  S.  W.  882. 
Decree  determining  title  and  ordering  ac- 
counting held  final,  the  court  having  no 
power  to  order  an  accounting  in  a  suit  to 
quiet  title.  Howard  v.  Brown,  197  Mo.  52,  95 
S.   W.    195. 

Held  not  final:  Where,  contemporaneously 
with  commencement  of  action,  attachment 
was  sued  out  and  levied,  and  defendant  re- 
convened for  damages  against  plaintiff  and 
asked  to  have  sureties  on  attachment  bond 
made  parties,  and  prayed  for  judgment 
against  them,  and  sureties  answered,  held 
that  judgment  not  disposing  of  sureties  was 
not  final.  Holley  v.  Duke  [Tex.  Civ.  App.] 
96  S.  W.  1090.  Judgment  non  obstante  ver- 
edicto in  favor  of  garnishee.  Keystone  Brew. 
Co.  V.  Canavan  [Pa.]  67  A.  48.  Order  re- 
citing that  court  refused  to  hear  applica- 
tion to  release  attached  property  claimed 
to  be  exempt  because  such  application  was 
not  properly  before  it  is  not  final  order,  re- 
viewable by  writ  of  error,  the  applicant's 
remedy  being  mandamus  to  compel  consid- 
eration. Collins  V.  Stanley  [Wyo.]  88  >.  620. 
Order  refusing  to  require  garnishee  to  pay 
to  clerk  of  district  court  sufficient  funds  to 
satisfy  any  judgment  which  might  be  ren- 
dered. Hawarden  State  Bank  v.  Hessler,  131 
Iowa,  691,  109  N.  W.  210.  Appeal  from  order 
of  court  referring  back  auditor's  report  pre- 
mature, report  not  yet  having  been  finally 
confirmed  by  the  court.  Beach's  Estate,  30 
Pa.  Super.  Ct.  572.  Judgment  failing  to  dis- 
pose of  claim  of  intervener,  against  whom 
cross  bill  prayed  for  judgment,  held  not 
final.  Patton  v.  Bender  [Tex.  Civ.  App.]  103 
S.  W.  690.  Order  requiring  payment  of 
money  Into  court  not  final.  Norris  Safe  & 
Lock  Co.  V.  Manganese  Steel  Safe  Co.  [C. 
C.  A.]  150  F.  577.  Order  refusing  petition 
for    Inane    to    determine    paternity    of    child 
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tioversy  to  the  agg-ricvement  of  the  person  claiming  review.*'  Under  the  various 
statutes  the  appeahibility  of  orders  and  adjudicatons  in  interlocutory  *^  or  provis- 
ional/" extraordinary  ^^  and  special  ^-  proceedings,  depends  upon  their  finality  and 


held  not  final.  Commonwealth  v.  Nagle,  31 
Pa.  Super.  Ct.  175.  Order  under  Court  and 
Practice  Act  1905,  p.  116,  §  402,  for  produc- 
tion of  documents,  held  not  final  so  as  to 
be  appealable  under  sections  304,  328,  337. 
Hemenway  v.  Hemenway  [R.  I.]  65  A.  608. 
Action  of  court  in  releasing  le-»Tr  held  not 
reviewable  until  final  judgment  in  attach- 
ment proceeding'.  Sturges  Cornish  &  Burn 
Co.  V.  Cornish,  125  111.  App.  401.  Order  made 
in  common  pleas  court  in  action  to  enforce 
stockholders'  liability,  which  determines  the 
liability  of  some  but  not  of  all  the  defendant 
stockholders,  is  interlocutory  and  not  ap- 
pealable. Marriott  v.  C,  etc.,  R.  Co.,  8  Ohio 
C.  C.  (N.  S.)  495.  The  vacation  of  an  ex 
parte  order  appointing  a  trustee  on  the 
ground  that  proper  notice  was  not  given, 
but  which  leaves  the  application  pending,  is 
not  appealable.  In  re  Sinclaire's  Estate 
[Wash.]    86  P.   1117. 

48.  Ritchie  County  Bk.  v.  Bee  [W.  Va.] 
55  S.   E.   380. 

49.  Order  in  a  proceeding  for  examina- 
tion of  adverse  witnesses  before  trial  under 
Rev.  St.  1898,  §  4096,  requiring  them  to  pro- 
duce certain  documents,  is  not  within  §  3069, 
giving  a  right  of  appeal  from  a  final  order 
affecting  a  substantial  right  made  in  special 
proceedings  or  an  order  granting,  refusing, 
or  continuing  or  modifying  a  provisional 
remedy.  Phipps  v.  Wisconsin  Cent.  R.  Co. 
[Wis.]  110  N.  W.  207. 

50.  Injunction  proceedings:  Orders  grant- 
ing preliminary  injunction  and  continuing 
time  for  hearing  on  motion  to  dissolve  are 
not  appealable.  Ca,flisch  v.  Logue  [Pa.]  65 
A.  31.  An  order  v.'hich  merely  reiterates  a 
former  order  of  temporary  injunction  is  not 
a  final  order.  Rural  Home  Tel.  Co.  v.  Ken- 
tucky &  I.  Tel.  &  T.  Co.,  30  Ky.  L.  R.  1230, 
100  S.  W.  847.  No  appeal  lies  under  act 
Apr.  14,  1906,  from  interlocutory  order  re- 
fusing an  injunction.  Southern  R.  Co.  v. 
Carolina  Coal  &  Ice  Co.  [C.  C.  A.]  151  F.  477. 
Order  dissolving  temporary  injunction  which 
does  not  determine  or  make  some  final  dis- 
position of  the  case  in  which  the  injunction 
was  issued  is  not  appealable.  Young  v.  Al- 
bion [Neb.]  110  N.  W.  706.  Fact  that  tem- 
porary injunction  was  invoked  to  protect 
constitutional  rights  does  not  render  an 
order  vacating  it  appealable.  State  v.  Su- 
perior Ct.  of  King  County  [Wash.]  85  P.  989. 
Order  modifying  preliminary  injunction  is 
not  appealable,  nor  is  an  order  refusing  to 
set  the  modifying  order  aside,  neither  being 
final.  Simmons  v.  Alcona  County  Sup'rs,  144 
Mich.  591,  13  Det.  Leg.  N.  279,  108  N.  W.  282. 
Order  modifying  injunction  with  reference  to 
prosecution  of  certain  suits,  but  not  deter- 
mining cause  on  merits  or  ordering  dis- 
missal, not  final.  Vicksburg  ^^aterworks 
Co.  v.  Vicksburg  [C.  C.  A.]  153  F.  116.  Va- 
cating temporary  injunction  not  reviewable 
under  Ballinger's  Ann.  Codes  &  St.  §  6500, 
subd.  3,  unless  there  is  a  finding  by  supe- 
rior court  that  party  against  whom  it  was 
obtained  was  insolvent.  State  v.  Superior 
Ct.  of  King  County  [Wash.]  85  P.  989.  Ap- 
plication for  mandamus  to  compel  trial 
judge  to  grant  suspensive  appeal  from  order 
dissolving  a  preliminary   injunction  on  bond 


refused  on  ground  that  order  would  not 
work  irreparable  injury  under  circum- 
stances. Lewis  v.  Sandell  [La.]  43  So.  526. 
Refusal  of  preliminary  injunction  is  ap- 
pealable. Murphy  v.  Police  Jury  of  St.  Mary 
Parish,  117  La.  355,  41  So.  647.  Refusal  to 
grant  a  preliminary  injunction  is  appealable 
under  §  4101  of  the  Code.  State  v.  Roney 
[Iowa]  110  N.  W.  604.  Appeal  lies  under  act 
of  1887  from  an  interlocutory  order  deny- 
ing a  motion  to  dissolve  an  injunction. 
Pekin  Tel.  Co.  v.  Farmers  Tel.  Co.,  120  Ill._ 
App.  292.  Under  §  7  of  court  of  appeals  act 
an  appeal  lies  from  an"  interlocutory  decree 
awarding  an  injunction,  and  this  though  the 
jurisdiction  of  the  court  below  to  issue  the 
injunction  may  be  involved.  O'Dell  v.  Boy- 
den    [C.  C.  A.]    150  F.   731. 

Receivership  proceedings:  Order  appoint- 
ing receiver  not  reviewable  until  after  final 
disposition  of  case.  Hale  v.  Broe  [Okl.]  90 
P.  5.  Order  denying  compensation  to  re- 
ceiver or  fixing  his  compensation  in  whole 
or  in  part  is  final  and  appealable.  In  re 
Bank  of  Newcastle  [Wyo.]  89  P.  1035.  Mere 
direction  to  receiver  not  reviewable,  where 
there  were  no  exceptions  pendente  lite,  and 
case  is  still  pending  on  merits  in  lower 
court.  Lambert  Hoisting  Engine  Co.  v.  Dex- 
ter,  127   Ga.   581,   56   S.  E.  778. 

51.  Refusal  of  supreme  court  of  manda- 
mus and  order  discharging  role  to  show 
cause  w^liy  mandamus  should  issue  is  not 
reviewable  by  writ  of  error,  except  in  cases 
covered  by  mandamus  Act  1903,  §  6,  author- 
izing review  where  constitutionality  of  a 
statute  is  involved.  School  Dist.  v.  Mannion 
[N.  J.  Err.  &  App.]  65  A.  440.  Appeal  lies 
from  judgment  of  district  court  in  habeas 
corpus  proceedings  determining  rights  of 
conflicting  claimants  to  the  custody  of  a 
child.  Bleakley  v.  Smart  [Kan.]  87  P.  76. 
Exceptions  do  not  lie  to  discharge  of  a 
prisoner  on  habeas  corpus.  Stewart  v. 
Smith  [Me.]  64  A.  663.  In  Georgia  a  writ 
of  error  lies  from  the  refusal  of  a  judge  of 
the  superior  court  to  grant  leave  to  file  an 
information  in  the  nature  of  a  writ  of  quo 
warranto.  McWilliams  v.  Jacobs  [Ga.]  57  S. 
E.   509. 

53.  Laws  1905,  p.  102,  c.  55,  §  50,  does  not 
confirm  right  of  review  in  condemnation 
by  city  to  question  of  damages,  but  pro- 
vides that  the  practice  shall  be  as  in  civil 
actions  in  general,  and  hence  under  Bal- 
linger's Ann.  Codes  &  St.  §  6500,  subd.  1,  a 
city  may  appeal  from  an  order  in  such  pro- 
ceedings dismissing  its  petition.  City  <>f 
Puyallup  V.  Lacy  [W^ash.]  86  P.  215.  In 
North  Carolina  an  order  of  the  superior 
court  in  condemnation  proceedings  remand- 
ing the  cause  to  the  clerk  that  he  may  hear 
the  same  is  interlocutory,  and  no  appeal 
lies  therefrom  to  the  supreme  court,  though 
a  plea  in  bar  is  filed  by  the  defendant. 
Carolina  &  T.  S.  R.  Co.  v.  Bailey  [N.  C]  55 
S.  E.  778.  Rev.  St.  1899,  §§  9416,  9419,  9447, 
9448,  1674,  1688,  held  not  to  authorize  ap- 
peal from  county  to  circuit  court  by  re- 
monstrancers  against  turning  of  public  road 
on  petition  of  landowner.  Howe  v.  Calla- 
way, 119  Mo.  App.  251,  95  S.  W.  974.  Writ 
of    error    does    not     lie     from    judgment     of 
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effect,  and  so,  also,  as  to  orders  in  contempt  proceedings.^^  Ex  parte  orders  are  not 
appealable."  Orders  after  judgment  ^^  are  not  reviewable  separately  from  the  judg- 
ment if  merely  a  part  or  continuation  of  it;  otherwise  if  they  newl}'  determine 
rights,  as  in  case  of  orders  on  motions  to  vacate  or  modify  judgments  are  usually 
appealable.^"     Decisions  of  lower  appellate  or  intermediate  courts  are  reviewable  in 


county  court  with  respect  to  location  of 
county  seat.  Judgment  of  county  court  is 
conclusive.  Loomis  v.  Hodson,  122  111.  App. 
75.  An  order  of  the  municipal  court  deny- 
ing a  motion  to  vacate  and  cancel  an  ap- 
pearance of  a  tenant  in  summary  proceed- 
ings is  not  appealable.  Hallahan  v.  Cam- 
bridge Hotel  Co.,  103  N.  Y.  S.  787.  Order 
setting  aside  probate  of  will  and  resetting 
application  for  rehearing  is  not  final,  and 
hence  is  not  appealable.  Schofield  v.  Thomas, 
226  111.  631,  SO  N.  E.  1085.  Under  §  4S31,  Rev. 
St.  1887,  an  order  of  the  probate  court  re- 
fusing to  admit  a  will  to  probate  is  ap- 
pealable. In  re  Paige's  Estate  [Idaho]  86 
P.  273.  Error  lies  to  review  probate  de- 
cree in  relation  to  sale  of  land  to  pay  debts. 
Thomas  v.  Waters,  122  111.  App.  434.  Pro- 
ceeding to  sell  real  estate  of  <'ece«7ent  is  a 
special  statutory  proceeding  distinct  from 
the  general  administration,  and  judgments 
therein  are  final  and  appealable.  Ryan  v. 
Geigel  [Colo.]  89  P.  775.  Order  of  probate 
court  denying  motion  of  administrator  pen- 
dente lite  to  require  suspended  executrix  to 
make  settlement  held  appealable  to  circuit 
court  under  Rev.  St.  1899,  §  278.  Hanley  v. 
Holton  [Mo.  App.]  96  S.  W.  691.  Settlement 
,of  accounts  on  resignation  of  administrator 
held  appealable.  Taylor  v.  Bader,  117  Mo. 
App.  72,  98  S.  W.  80.  In  a  suit  to  condemn 
to  satisfaction  of  plaintiff's  debt  against  de- 
cedent certain  property  in  hands  of  defend- 
ant, who  v/as  both  independent  executor  and 
sole  beneficiary  under  decedent's  will,  de- 
fendant alleged  in  his  answer  that  he  was 
by  virtue  of  the  terms  of  the  will  sole  owner 
of  the  property.  The  judgment  disposing  of 
all  the  issues  as  to  all  the  parties  was  held 
to  be  final  and  appealable,  although  no  no- 
tice was  taken  therein  of  the  defendant  spe- 
cially in  his  character  of  independent  exec- 
utor. Tison  V.  Gass  [Tex.  Civ.  App.]  102  S. 
W.  75-1.  Order  allowing  parties  to  apply  to 
court  for  appointment  of  road  revietvers 
held  interlocutory,  and  not  appealable. 
^Vashington  Street,  30  Pa.  Super.  Ct.  542. 
Order  appointing  drainage  commissioners  is 
not  a  final  order  in  a  special  proceeding  in- 
volving a  substantial  right,  and  hence  not 
appealable.  In  re  Horicon  Drainage  Dist., 
129  Wis.  42,  IDS  N.  W.  198.  Order  certifying 
proceedings  to  establish  drainage  ditch 
back  to  commissioners  with  instructions  to 
set  aside  appointment  of  viewers  and  all 
subsequent  proceefiings  on  account  of  dis- 
qualification of  one  of  commissioners  held 
final,  since  it  disposed  of  case  as  far  as  court 
had  power  to  do  so.  Carr  v.  Duhme  [Ind.] 
78  N.  E.  322.  Under  statute  making  order 
confirming  report  of  drainage  commission- 
ers final  and  appealable,  an  order  finding 
against  validity  of  system  and  refusing  to 
confirm  it  is  final  and  appealable,  though 
court  refuses  to  dismiss  proceedings  be- 
cause not  shown  that  no  other  system  was 
available.  In  re  Dancy  Drainage  Dist.,  129 
Wis.  129,  108  N.  W.  202.  Order  of  county 
court  sustaining  objections  to  special  as- 
sessments   by    drainage    district    defeats    the 


entire  proceedings  and  renders  it  necessary 
to  commence  them  over  again,  and  hence  is 
final.  Iroquois  &  Crescent  Drainage  Dist. 
V.  Harroun,  222  111.  489,  78  N.  E.  780.  Inter- 
locutory decree  adjudging  certain  claims  of 
patents  valid  and  infringed  and  others  in- 
valid and  not  infringed  not  final  as  to  the 
latter,  and  appeal  does  not  lie  by  com- 
plainant. Library  Bureau  v.  Tawman  & 
Erbe  Mfg.  Co.  [C.  C.  A.]  147  P.  245.  Decis- 
ion or  finding  that  party  for  whom  gruard- 
ian  vv'as  requested  was  an  imbecile  and  res- 
ident of  county  and  ought  to  have  a  guard- 
ian not  appealable  by  such  party  where  no 
guardian  was  appointed.  In  re  Guardian- 
ship of  Blias  Breitenstein,  4  Ohio  N.  P.  (N. 
S.)  358.  Under  Missouri  statutes  no  appeal 
lies  from  order  for  examination  of  .judg- 
ment debtor  as  to  ability  to  pay  judgment. 
Ackerrnan  v.  Green  [Mo.]   100  S.  W.  30. 

53.  Attachment  in  orphans'  court  for 
contempt,  after  having  an  order  to  show 
cause  being  usually  followed  by  further 
hearing,  is  not  finally  determinative,  and 
hence  not  appealable.  In  re  Doland,  69  N. 
J.  Eq.  802,  64  A.  1091.  Contempt  order  made 
in  progress  of  case  not  in  nature  of  criminal 
proceeding  is  interlocutorj',  and  not  review- 
able by  circuit  court  of  appeals  in  advance 
of  final  decree.  Doyle  v.  London  Guarantee 
&  Ace.  Co.,    204  U.   S.   599,   51   Law.   Ed     641. 

54.  Proper  proceedure  is  to  move  to  va- 
cate order  and  then  appeal  from  decision  on 
sucli  motion.  Wilson  v.  Ma.rtin  [Wash.]  86 
P.   205. 

55.  Order  granting  motion  for  reargu- 
ment  not  appealable.  Hart  v.  Kaplan,  101 
N.  Y.  S.  763.  Order  overruling  motion  for 
reargument  not  appealable.  Steindler  v. 
-American  Bonding  Co.,  101  N.  Y.  S.  795. 
Order  relieving  defendant  from  stipulation 
setting  aside  default  upon  payment  of  judg- 
ment is  not  appealable.  Hering  v.  Land  & 
Mortg.  Co.,   103  X.   Y.   S.   108. 

58.  Order  overruling  motion  to  set  aside 
judgment  of  dismissal  is  an  order  after  final 
judgment  and  appealable  under  subd.  3, 
§  4807,  Rev.  St.  1887.  Oliver  v.  Kootenai 
County  [Idaho]  90  P.  107.  Order  of  probate 
court  vacating  judgment  allowing  claim 
held  interlocutory,  and  not  appealable.  De- 
Clerque  v.  Campbell,  125  111.  App.  357.  Since 
under  Hill's  Ann.  St.  &  Codes,  §  1393.  the 
trial  court  is  not  authorized  to  vacate  a 
judgment  after  term  for  errors  of  law,  ap- 
peal does  not  lie  from  denial  of  motion  to 
vacate  on  such  ground.  Sound  Inv.  Co.  v. 
Fairhaven   Land   Co.    [Wash.]    88   P.    ]9S. 

Opening  or  refu.sing  to  open  defaults:  Or- 
der refusing  to  open  default  and  to  set  aside 
an  order  for  judgment  is  appealable.  Barrie 
V.  Northern  Assur.  Co.,  99  Minn.  272,  109  N. 
W.  248.  .A.ppeal  lies  from  an  order  of  mu- 
nicipal court  of  New  York  city  denying  mo- 
tion to  open  a  default.  Steindler  v.  Ameri- 
can Bonding  Co.,  101  N.  Y.  S.  795;  Levine  v. 
Munchik,  101  N.  Y.  S.  14.  Motion  to  vacate 
defa.ult  based  on  exceptions  taken  to  ruling 
of  court  denying  defi-ndunt  right  to  defend 
action  is  appealable,  tlie  prohibition  of  §  257 
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cases  usually  prescribed  by  statute  ^'  if  they  possess  finality.^^  Parts  of  judgments 
'nay  be  reviewed  if  separate  and  complete  in  themselves.®^  As  costs  are  part  of  the 
judgment  the  taxation  of  them  is  not  separately  reviewable.^" 

(§4)  C.  Review ahleness  may  depend  on  character  or  value  of  action,  subjeet- 
■uHitter,  or  controversy.'^'^ — The  action  or  proceeding  must  be  such  as  is  covered  by 
the  statutes  relating  to  appeals/^  and  in  order  to  be  reviewable  by  civil  remedies  must 


of  the  Municipal  Court  act  applying  only  to 
appeals  from  orders  opening  defaults  and 
vacating  judgments  wliere  application  is 
made  under  section  253.  Fallon  v.  Crocicchia, 
102  N.  Y.  S.  541.  Under  the  Municipal  Court 
Act,  Laws  1902,  c.  580,  an  order  of  a  muni- 
cipal court  granting  motion  to  open  and 
vacate  a  default  judgment  is  not  appealable. 
Dixon  V.  Carrucci,  103  N.  T.  S.  117;  Wolter 
V.  Liebmann,  102  N.  T.  S.  487;  Dutch  v. 
Parker,  101  N.  Y.  S.  271;  Beidleman  v.  Kelly, 
99  N.  Y.  S.  907.  Order  of  municipal  court 
opening  a  default  but  not  vacating  judgment 
is  appealable.  Dorfman  v.  Hirschfleld,  103 
N.  Y.  S.   698. 

57.  Word  "appeal"  as  used  in  §  2452, 
Gen.  St.  1901,  providing  that  no  appeal  shall 
lie  from  order  of  district  court  upon  appeal 
from  action  of  probate  judge  on  application 
for  druggist's  license  to  sell  intoxicants, 
means  "review,"  and  hence  error  will  not 
lie.  Hainer  v.  Burton  [Kan.]  89  P.  697. 
The  circuit  court  has  jurisdiction  to  review 
an  order  by  the  common  pleas  made  on  ap- 
peal from  the  overruling  by  a  justice  of  the 
peace  of  a  motion  to  discharge  an  attacli- 
ment.  Nemit  v.  Vargo,  8  Ohio  C.  C.  (N.  S.) 
97. 

58.  This  language  of  the  Texas  statute 
relating  to  the  jurisdiction  of  the  supreme 
court  "when  the  judgment  of  the  court  of 
civil  appeals  reversing  a  judgment  practi- 
cally settles  the  case"  embraces  all  cases  in 
v/hich  the  practical  effect  of  the  reversal  is 
to  finally  determine  the  rights  of  the  parties. 
Ellis  V.  Brooks  [Tex.]  102  S.  W.  94.  V\^rit 
of  error  held  properly  granted  on  ground 
that  decision  of  court  of  civil  appeals  prac- 
tically settled  the  case.  Jockusch,  Davison 
&  Co.  V.  Lyon  [Tex.]  102  S.  T\'.  396.  Order 
of  court  of  civil  appeals  refusing  to  take 
jurisdiction  of  cause  and  to  permit  trans- 
cript to  be  filed  is  not  a  final  judgment. 
Wandelober  v.  Rainey  [Tex.]  100  S.  T\".  1155. 
Judgment  of  appellate  court  reversing  and 
remanding  for  further  proceedings  is  not 
finally  determinative,  and  hence  not  appeal- 
able to  supreme  court  under  Kurd's  Rev. 
St.  1905,  c.  110,  §  91.  Bingham  v.  Isham 
[111.]  81  N.  E.  690.  That  reversal  by  court 
of  civil  appeals  "practically  settles  the 
case"  may  be  sho'wn  by  affidavits  on  appeal 
to  -supreme  court.  Ellis  v.  Brooks  [Tex.] 
102   S.    W.    94. 

59.  In  action  to  try  title  to  land,  cross 
appeal  by  defendants  from  finding  that 
plaintiffs,  subject  to  their  lease,  were  own?rs 
of     one-sixth     undivided     interest,     v%nli     not 

1  bo  dismissed  as  appeal  from  a  part  of  a 
judgment,  since  statute  allows  such  appeals 
■U'here  an  appeal  from  ■u-hole  judgment  is 
not  necessary  to  fair  determination.  Mc- 
Donald V.  White  [Wash.]  89  P.  891.  Where 
practice  of  assigning  cross  errors  does  not 
prevail,  party  may  within  time  limited,  ap- 
peal -froni  portion  of  judgment  which  is  un- 
favorable to  him  after  determination  of 
adverse  party's  appeal  from  another  portion 


of  judgment.  State  v.  Northern  Pac.  R. 
Co.,  99  Minn.  2S0,  109  N.  W.  238,  110  N.  W. 
975.  Appeal  cannot  be  taken  from  two  sep- 
arate and  distinct  appealable  orders,  hence 
appeal  from  order  vacating  judgment  in 
favor  of  appellant  and  from  judgment  in 
favor  of  opposite  party  on  second  trial  will 
be  dismissed  for  duplicity.  Ewing  v.  Lunn 
[S.    D.]    109   N.   W.    642. 

60.  Judgment  merely  for  costs  which  does 
not  adjudicate  the  matters  in  difference  be- 
tween the  parties  litigant  is  not  a  final 
judgment,  and  is  not  appealable.  Ritchie 
County  Bk.  v.  Bee  [W.  Va.]  55  S.  E.  380. 
The  appellate  court  has  not  jurisdiction  to 
extend  such  a  judgment  into  a  final  judg- 
ment in  order  to  pass  upon  alleged  errors. 
Id.  No  appeal  from  Warder  overruling  mo- 
tion to  retax  costs  where  cause  is  still  pend- 
ing below.  Anierican  Surety  Co.  v.  Haynes 
[Mo.  App.]  101  S.  W.  690.  Judgment  for 
costs  alone,  the  merits  not  being  adjudicated 
therein,  though  entered  for  defendant  after 
jury  found  verdict  in  his  favor,  is  not  such 
final  judgment  as  will  support  writ  of  error. 
Dexter  v.  Seaboard  Air  Line  R.  Co.  [Fla.] 
42  So.  695.  Judgment  for  costs  after  sus- 
taining demurrer  to  complaint  held  not  final, 
and  hence  not  appealable.  Neyens  v.  Flesher 
[Ind.  App.]  79  N.  E.  1087.  General  finding 
for  defendants,  and  adjudication  that  plain- 
tiff pay  costs,  held  not  final  judgment,  and 
hence  not  appealable.  Miller  v.  McKean 
[Ind.  App.]  78  N.  E.  1049.  Refusal  to  re- 
quire nonresident  plaintiff  to  give  security 
for  costs.  Boggs  V.  Inter-American  Min. 
&  Smelting  Co.  [Md.]  66  A.  259;  Enderlein 
V.    Coghlan,    102    N.    Y.    S.    467. 

Held  apiiealable:  A  judgment  for  defend- 
ant for  costs  after  an  order  sustaining  de- 
murrer to  plaintiff's  evidence  is  a  final  judg- 
ment, although  it  does  not  formally  declare 
that  plaintiff  take  nothing  or  that  defend- 
ant go  hence  without  day.  White  y.  Atchi- 
son,  etc..  It.   Co.    [Kan  ]    SS  P.   54. 

61.  See    7    C.    L.    144. 

62.  The  presentation  of  a  claim  of  an 
official  court  reporter  to  judge  for  allowance 
is  neither  an  action  nor  a  special  proceeding 
within  Code  Civ.  Proc.  §  963,  suhd.  1,  au- 
thorizing an  appeal  from  a  final  judgment 
in  such  cases.  Pipher  v.  Superior  Ct.  [Cal. 
App.]  86  P.  904.  No  appeal  lies  in  Rhode 
Island  from  a  decree  for  divorce,  whether 
divorce  is  a  vinculo  or  a  mensa.  See  Court 
and  Practice  Act,  §§9,  304,  328,  Gen.  Laws 
1896,  c.  195,  §§  18,  19,  as  amended  by  Pub. 
Laws  1902,  c.  971,  Pub.  Laws.  1899,  c.  649. 
Fidler  v.  Fidler  [R.  I.]  65  A.  609.  In  Geor- 
gia the  judgment  of  a  judge  of  a  superior 
court  in  proceeding  for  alimony,  Avhether 
in  term,  or  vacation,  or  in  the  progress  of 
the  cause,  is  the  subject  of  writ  or  error 
on  the  same  terms  that  are  prescribed  in 
cases  of  injunctions.  Civ.  Code  1895,  §  2468. 
Stokes  V.  Stokes,  126  Ga.  804,  55  S.  E.  1023. 
Under  Burns'  Ann.  St.  Sup.  1905.  §  5405f, 
no  appeal  lies  from  decision  of  railroad  com- 
mi.ssion    in    proceedings    under    Burns'    Ann. 
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be  civil  in  its  nature."''  It  must  involve  questions  of  law  or  of  fact  to  be  reviewable 
by  the  remedies  appropriate  to  each.  e.  g.,  error  or  appeal.  The  case  may  go  either 
to  an  intermediate  or  to  the  highest  court  or  may  or  may  not  be  subject  to  further 
appeal  from  the  former  to  the  latter  if  any  of  the  criteria  hereafter  referred  to  ex- 
ist.** Jurisdiction  because  of  the  subject-matter  usually  prevails  over  that  depend- 
ent on  the  amount/''  and  the  existence  of  one  jurisdictional  predicate  makes  others 
needless,*®  but  the  existence  of  one  or  the  other  is  absolutely  essential.'^' 

Particular  jurisdictional  facts.^^ — Among  the  criteria  *^  prescribed  by  various 
statutes  to  determine  appealability  are  the  existence  of  a  constitutional  '"  question 


St.  1901,  §§  5158a-5158h,  to  establish  inter- 
locking: devices  at  railroad  crossing.  Grand 
Uapids  &  I.  R.  Co.  v.  Railroad  Commission 
[Ind.]    78  N.   E.   981. 

<S3.  Action  to  recover  penalty  in  forfeited 
recognizance  for  appearance  of  defendant 
in  criminal  case  is  not  criminal  proceeding-, 
hence  United  States  may  have  adverse 
judgment  reviewed  by  circuit  court  of  ap- 
peals. United  States  v.  Zarafonitis  [C.  C. 
A.]    150  F.   97. 

64.  Const,  art.  8,  §  9,  authorizing  appeals 
from  all  final  judgments  of  the  district 
courts,  is  applicable  only  to  final  judgments 
in  actions  originally  begun  therein.  Mc- 
Cashland  v.  Keogh  [Utah]  88  P.  680.  Under 
Rev.  St.  arts.  1155,  996,  940,  where  from 
judgment  of  district  court  in  action  on 
liquor  dealers'  bond,  involving  $1,000,  an  ap- 
peal is  taken  to  court  of  civil  appeals,  the 
supreme  court  is  without  jurisdiction  to 
grant  writ  of  error  to  review  judgment  of 
latter  court.  Long  v.  Green  &  Co.  [Tex.]  101 
S.    W.    786. 

65.  Laws  1903,  p.  48.  c.  52,  authorizing 
appeals  from  final  judgments  in  district 
court  on  appeal  from  city  court  except 
where  it  does  not  exceed  $100,  does  not 
authorize  appeal  from  judgments  of  non- 
suit, however  much  may  be  involved  in  liti- 
gation. McCashland  V.  Keogh  [Utah]  88  P. 
680. 

66.  Supreme  court  has  jurisdiction  of 
appeal  from  judgment  to  tax  costs  for 
which  party  was  held  liable  on  previous 
appeal  regardless  of  amount  in  controversy. 
Kentucky  court  of  appeals  has  jurisdiction 
of  appeal  from  judgment  refusing  to  ad- 
judge plaintiff  a  lien  on  land  without  regard 
to  amount  involved.  Withers*  Adm'r  v. 
Withers'  Heirs,  30  Ky.  L.  R.  1099,  100  S.  W. 
253.  Supreme  court  of  Texas  has  jurisdic- 
tion of  appeal  in  action  against  guardian 
of  minor  children  of  a  decedent  to  recover 
so  much  of  sum  collected  by  defendant  on 
insurance  policy  on  life  of  decedent  as  will 
cover  amount  of  payments  made  by  plaintiff 
as  premiums  upon  policy  with  interest,  al- 
though sum  of  such  payments  without  in- 
terest does  not  amount  to  $1,000.  Kelly  v. 
Searcy   [Tex.]    102  S.  W.   100. 

67.  Supreme  court  has  no  jurisdiction  of 
appeal  from  grant  of  mandamus  to  compel 
district  attorney  to  recuse  himself  in  order 
that  a  district  attorney  pro  tern,  may  be  ap- 
pointed to  institute  a  suit,  no  amount  being 
In  dispute  and  the  suit  being  in  futuro. 
State  v.  Lancaster  [La.]  42  So.  583.  Supreme 
court  held  to  have  no  jurisdiction  of  suit 
by  citlzfns  and  tax  payers  to  compel  com- 
pliance with  statute  requiring  list  of  those 
who  have  paid  poll  tax  to  be  filed  in  office 
of  clerk  of  court,  it  not  involving  jurisdic- 
tional  amount  and   not   being   case   of  which 


court  had  jurisdiction  regardless  of  amount. 
State  v.  Briede  [La.]  43  So.  992.  Appeal 
held  not  to  lie  from  decree  distributing 
fund  to  Indian.s,  pursuant  to  Act  Jan.  28, 
1893,  in  which  they  were  entitled  to  partici- 
pate per  capita,  amount  in  controversy  be- 
tween each  individual  and  government  not 
being  $3,000,  the  jurisdictional  amount  fixed 
by  Rev.  St.  §  707.  New  York  Indians  v. 
U.  S.,  41  Ct.  CI.  462.  Supreme  court  held 
to  have  no  jurisdiction  of  appeal  by  sheriff 
from  taxation  of  costs  in  his  favor  for  seiz- 
ure of  property  under  writs  of  fi.  fa.  and 
advertising  it  for  sale  where  judgments 
were  satisfied  by  parties  before  sale,  juris- 
dictional amount  not  being  involved.  Rob- 
son  V.  Beasley  [La.]  44  So.  136.  Appeal  by 
plaintiffs,  in  action  by  residents  and  tax- 
payers to  have  incorporation  of  village  set 
aside,  dismissed,  it  not  being  set  out  in 
petition  that  any  of  appellants,  or  all  of 
them  combined,  had  pecuniary  interest  in 
matter  involved  which  would  bring  con- 
troversy within  jurisdiction  of  supreme 
court,  and  appeal  as  to  jurisdiction  being 
governed  by  ordinary  rules  on  that  subject. 
State  V.  Pearl  River   [La.]    43  So.   815. 

68.  See    7    C.    L.    145. 

69.  Under  Code  Civ.  Proc.  §  191,  par.  2, 
subd.  2,  an  appeal  may  be  allowed  by  the 
appellate  division  from  its  unanimous  affirm- 
ance in  a  suit  to  recover  compensation  for 
services  without  certifying  questions  of  law, 
§  190  not  being  applicable  in  •  such  case. 
Fisher  Co.  v.  Woods  [N.  Y.]  79  N.  E.  836. 
Appeal  from  probate  court's  dismissal  of 
petition  to  set  aside  decree  of  such  court  for 
separate  support  is  an  appeal  relating  to 
matter  of  separate  support,  and  under  Rev. 
Laws,  c.  162,  §  18,  lies  to  superior  court 
and  not  to  supreme  judicial  court  under  §  9. 
Penno  v.  Penno  [Mass.]  81  N.  E.  293.  Juris- 
diction of  supreme  court  on  appeal  from 
appellate  court  not  dependent  upon  a  stat- 
ute, franchise  or  freehold  being  involved. 
Hill  V.  Viele,  225  111.  163,  80  N.  E.  97. 

70.  Appellate  court  cannot  determine 
constitutionality  of  a  statute.  Earp  v.  Lilly, 
120  111.  App.  123;  People  v.  Severson,  121 
111.  App.  224.  Constitutionality  of  an  ordi- 
nance not  reviewable  by  appellate  court. 
Masonic  Fraternity  Temple  Ass'n  v.  Chicago, 
120  111.  App.  612.  In  Missouri  the  court  of 
appeals  has  no  jurisdiction  of  appeal  from 
rulings  on  constitutional  questions.  Wa- 
ba.'^h  R.  Co.  V.  Plannigan,  118  Mo.  App.  124, 
100  S.  W.  661.  Appeal  involving  constitu- 
tional question  was  properly  taken  directly 
to  supreme  court  before  it  was  consolidated 
with  the  court  of  appeals.  City  of  Denver 
V.  Uiff  [Colo.]  89  P.  823.  Supreme  court  has 
jurisdiction  where  constitutionality  of  mu- 
nicipal ordinance,  under  which  a  fine  has 
been   imposed,   is  at  issue,   but   has   no  juris- 
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particularly  pointed  out,  set  up/^  necessary  to  decision,  and  adversely  or  prejudi- 
cially decided,'-  the  construction  "^  or  validity  '■*  of  statutes  or  public  regulations,  a 
case  involving  the  revenue  '^  or  taxes,'^®  a  case  involving  freeholds,"  titles  as  bounda- 


diction  as  to  mode  of  procedure  under  such 
ordinance.  Town  of  Minden  v.  Crichton 
[La.]  43  So.  395.  Appeal  dismissed  where 
only  question  involved  was  whether  defend- 
ant was  exempt  from  road  duty  under  or- 
dinance.    Id. 

Constitutional  question  involved:  Judg:- 
ment  founded  upon  erroneous  construction 
of  statute  which  makes  its  enforcment  con- 
flict with  constitutional  guaranties  involves 
constitutionality  of  law,  and  is,  therefore, 
reviewable  without  regard  to  the  amount 
in  controversy.  Underwood  Typewriter  Co. 
v.  Piggott   [W.  Va.]    55   S.  E.   664. 

Constitutional  question  not  involved;  Since 
jury  trial  may  be  waived,  a  demurrer  to 
defendant's  plea  in  action  on  insurance 
policy  on  ground  that  the  policy  provision 
for  arbitration  set  up  in  such  plea  deprives 
plaintiff  of  jury  trial  raises  no  constitu- 
tional question.  Stephens  v.  Springfield  F. 
&  M.  Ins.  Co.,  27  R.  I.  595.  65  A  300.  Con- 
stitutional question  settled  by  former  cases 
under  doctiine  of  stare  deci.sis  does  not  con- 
fer jurisdiction  of  direct  appeal  to  supreme 
court.  Pittsburg,  etc.,  R.  Co.  v.  Rodgers 
[Ind.]  81  N.  E.  212.  No  constitutional  ques- 
tion involved  in  question  whether  a  tele- 
phone statute  applied  to  individuals  State 
v.,  McKee,  196  Mo.  106,  95  S.  "W.  401. 
Amended  answer  alleging  that  decision  of 
court  of  appeals  conflicted  with  prior  deci- 
sions and  that  the  construction  of  certain 
statutes  by  that  court  violated  the  state  and 
Federal  constitutions  held  not  to  raise  any 
constitutional  or  Federal  question  so  as  to 
confer  appellate  jurisdiction  on  supreme 
court.  Sublette  v.  St.  Louis,  etc.,  R.  Co.,  198 
Mo.  190,  95  S.  "W.  430.  Construction  of  ship- 
ping contract  held  not  to  involve  any  ques- 
tions under  the  state  or  Federal  constitu- 
tions or  under  the  interstate  commerce  act. 
Phoenix  Powder  Mfg.  Co.  v.  Wabash  R.  Co., 
196  Mo.  663,  94  S.  TV.  235.  In  suit  for  vid- 
anguer  service  under  city  ordinance  and 
contract  made  pursuant  thereto,  where  de- 
fendant assailed,  in  general  terms,  legality 
purposes  of  trial,  interpreted  answer  to  mean 
and  constitutionality  of  ordinance,  and,  for 
that  answer  infringed  upon  authority  of 
lioard  of  health,  held  that  it  could  not  be 
said  that  constitutionality  of  any  toil,  tax, 
or  impost  was  contested,  and  ordinance  not 
having  been  declared  unconstitutional,  ana 
jurisdictional  amount  not  being  involved, 
supreme  court  had  no  jurisdiction.  Fisher 
v    Bryson    [La.]    44   So.   127. 

Constitutional  question  only  a  criterion. 
Constitutional  question  does  not  confer  jur- 
isdiction on  supreme  court  in  proceedings  as 
to  which  no  review  is  provided  for  by  stat- 
ute. Grand  Rapids  &  I.  R.  Co.  v.  Railroad 
Commission  [Ind.]  78  N.  E.  981.  Va.  Const. 
1904,  p.  ccxxx,  art.  6,  §  88,  does  not  ex 
proprio  vigore  invest  supreme  court  of  ap- 
peals with  jurisdiction  where  constitutional 
questions  are  involved,  and  since  Code  1904, 
§  5S6a,  provides  for  no  appeal  to  such  court 
In  local  option  elections,  the  fact  that  deci- 
sion of  circuit  court  on  validity  of  such  elec- 
tion involved  constitutionality  of  Code  1904, 
§  62,  relating  to  qualification  of  voters,  did 
not  give  right  of  appeal  to  supreme  court. 
Hulvey  v.   Roberts   [Va.]    55  S.  E.   585. 


"When  statute  is  held  constitutional,  court 
having  jurisdiction  by  virtue  of  constitu- 
tionality of  such  statute  being  involved,  can 
not  consider  other  questions.  Western 
Union   Tel.    Co.   v.   Chiles    [Va.]    57   S.   E.    587. 

71.  Supreme  court  does  not  acquire  jur- 
isdiction on  the  ground  that  question  of 
constitutionality  of  a  statute  is  involved, 
where  such  question  was  not  raised  below. 
Jacobs    v.    St.    Joseph    [Mo.]    102    S.    W.    988. 

72.  Under  constitutional  amendm.ent  cre- 
ating Georgia  court  of  appeals,  when  that 
court  certifies  to  supreme  court  for  decision 
a  constitutional  question,  and  that  certifi- 
cate declares  that  a  decision  of  such  ques- 
tion is  necessary  to  the  determination  of  the 
case,  the  supreme  court  has  no  power  to  de- 
termine whether  or  not  a  decision  of  the 
question  is  necessary  to  the  proper  deter- 
mination of  the  case.  Harvey  v.  Thompson 
[Ga.]  57  S.  E.  104.  In  Missouri  to  give 
the  supreme  court  jurisdiction  of  an  appeal 
on  the  ground  that  a  constitutional  ques- 
tion is  involved,  it  must  appear  that  such 
question  was  raised  in  the  trial  court  and 
ruled  to  the  disadvantage  of  appellant. 
Shell  V.  Missouri  Pac.  R.  Co.  [Mo.]  100  S.  W. 
617.  Constitutionality  of  a  statute  held 
still  an  open  question  where  another  case 
involving  it  was  still  pending  in  Federal 
supreme  court.  O'Donnell  v.  Kansas  City, 
etc.,   R.  Co.,   197  Mo.   110,   95   S.  W.   196. 

73.  Construction  of  Burns'  Ann.  St.  1901, 
§  7954,  requiring  coroner  to  hold  inquest  on 
notice  that  body  of  person  supposed  to  have 
died  from  violence  or  casualty  is  in  county, 
is  involved  in  appeal  by  coroner  in  suit  for 
fees  for  inquest.  Stults  v.  Allen  County 
Com'rs    [Ind.]    81   N.    E.    471. 

74.  The  validity  of  a  statute  cannot  be 
considered  as  involved  in  a  case  after  the 
question  has  been  decided  in  the  supreme 
court  and  its  validity  sustained  so  as  to  give 
the  supreme  court  jurisdiction  to  grant  a 
writ  of  error  under  the  Texas  statute.  Rev. 
St.  1895,  art.  996.  City  of  San  Antonio  v. 
Tobin    [Tex.]    102    S.    W.   403. 

75.  Revenue  must  be  directly  and  not 
merely  incidentally  involved.  City  of  Chi- 
cago V.  Cook  County,  224  111.  246,  79  N.  E. 
571.  Revenue  not  involved  in  contest  be- 
tween city  and  county  as  to  right  of  county 
to  certain  fees  out  of  taxes  already  collected 
for  city  purposes.     Id. 

76.  Legality  of  tax  involved  in  suit  for 
license  where  defense  is  that  statute  levy- 
ing license  does  not  apply  to  defendant's 
business.  State  v.  Wenar  [La.]  42  So.  726. 
Legality  of  taxes  assessed  by  one  parish 
not  involved  In  questions  as  to  whether 
land  lay  in  such  parish,  and  whether  if 
in  such  parish  payment  to  another  parish 
would  discharge  the  land  from  liability. 
Page  V.  Thompson,  117  La.  274,  41  So.  571. 
Under  the  constitution  of  Missouri,  art.  6, 
§  12,  the  court  of  appeals  has  no  jurisdic- 
tion of  an  appeal  In  a  case  involving  the 
construction  of  the  revenue  laws.  State  v. 
Adkins    [Mo.    App.]    100    S.    W.    661. 

77.  Wliere  freehold  is  involved  appellate 
court  has  no  jurisdiction.  Peterson  v.  Gut- 
tormsen,  125  111.  App.  28.  Freehold  must 
not  only  be  involved  in  case  below  but  also 
in    assignments    of    error.     Gilmore    v.    Lee 
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[IH.]  SI  N.  E.  26;  Karsten  v.  Winkelman,  1 
126  in.  App.  418.  Freehold  must  not  only 
be  involved  in  orig-inal  decree,  but  also  in 
questions  to  be  determined  on  appeal,  and 
hence  question  of  another  suit  pending  and 
as  to  whether  plea  in  abatement  in  parti- 
tion on  that  ground  was  properly  stricken, 
being  solely  question  of  practice,  does  not 
confer  jurisdiction.  Miller  v.  Kensil,  223 
111.  201,  79  N.  E.  24.  Freehold  must  be  di- 
rectly involved  and  not  merely  collaterally 
or  incidentally.  Burroughs  v.  Kotz,  226  111. 
40,    SO    N.    B.    728. 

Freehold  involved  in  proceeding  to  parti- 
tion realty.  Steele  v.  Steele,  123  111.  App. 
176.  Where  perpetual  easement  was  in  is- 
sue. Snyder  v.  Baker,  125  111.  App.  482. 
Where  it  was  sought  to  set  aside  deeds  as 
clouds.  Pratt  &  Co.  v.  Ashmore,  127  111. 
App.  331.  On  appeal  from  denial  of  admin- 
istrator's application  to  sell  lands  of  de- 
cedent to  pay  debts,  title  to  the  lands  hav- 
ing been  put  directly  in  issue  below.  In  re 
Stahl's  Estate  [111.]  81  N.  E.  531.  Appeal 
lies  direct  to  supreme  court  from  order  set- 
ting aside  sale  in  partition  proceedings. 
Barnes  v.  Henshaw,  226  111.  605,  80  N.  E. 
1076.  In  case  by  town  to  recover  penalty 
for  obstruction  of  alleged  highway.  Town 
of  Audubon  v.  Hand,  223  111.  367,  79  N.  E.  71. 
In  suit  to  set  aside  probate  of  will  devising 
real  estate  in  a  manner  different  from  that 
in  which  it  would  have  descended  in  absence 
of  will.  Gottmanshausen  v.  Wolfing,  224 
111.,    270,   79   N.    E.   611. 

Freehold  not  involved  unless  the  neces- 
sary result  of  the  judgment  or  decree  is 
that  one  party  gains  and  the  other  loses  a 
freehold  estate.  Karsten  v.  Winkelman,  126 
111.  App.  418.  Appeal  from  order  refusing 
to  allow  filing  of  a  bill  of  review  in  a  case 
involving  a  freehold  held  not  to  involve  a 
freehold.  Id.  Where  question  was  whether 
a  widow's  award  should  be  paid  out  of  pro- 
ceeds of  sale  of  realty.  Miller  v.  Hammond, 
126  111.  App.  267.  No  bill  seeking  to  have 
deed  declared  a  mortgage  and  to  redeem. 
Caraway  v.  Sly,  122  111.  App.  64S.  "^Hiere 
question  was  only  one  of  privity  between  a 
lion  claim  and  claim  for  dower  and  home- 
stead. Lidster  v.  Poole,  122  111.  App.  227. 
In  contested  will  case  where  will  only  pur- 
ports to  dispose  of  personal  property.  Dowie 
v.  Sutton  [111.]  81  N.  B.  395.  On  appeal  by 
one  whose  property  is  not  taken  by  vaca- 
tion of  street.  Hofmann  Bros.  Brew.  Co. 
V.  Cicero,  223  111.  155,  79  N.  E.  121.  Under 
Kurds'  Rev.  St.  1903,  c.  52,  p.  943,  §§  1  et  seq., 
and  c.  68,  §  16,  the  wife's  interest  in  the 
husl)and's  homestead  is  not  a  freehold. 
Taylor  v.  Taylor,  223  111.  423,  79  N.  E.  139. 
On  appeal  from  decree  enjoining  issue  of 
tax  deed.  Glos  v.  Sanitary  Dist.,  224  111.  272, 
79  N.  E.  562.  In  suit  to  enjoin  issue  of  tax 
deed  to  defendant  on  ground  that  property 
belonged  to  plaintiff  where  suit  was  dis- 
missed for  want  of  equity  and  no  tax  deed 
was  issued.  Bush  v.  Caldwell,  224  111.  93, 
79  N.  E  434.  Where  owner  after  foreclosure 
and  before  execution  of  master's  deed  sued 
assignee  of  certificate  of  sale  and  obtained 
decree  authorizing  redemption  within  cer- 
tain time,  the  freehold  being  only  collater- 
ally involved  and  the  decree  not  being  an 
unconditional  disposition  of  the  freehold. 
Burroughs   v.   Kotz.   226    111.   40,    80  N.   E.   728. 


The  original  bill  having  been  filed  before 
the  execution  of  the  master's  deed,  the  set- 
ting aside  of  such  deed  was  only  an  incident 
to  the  right  of  redemption  and  had  no  bear- 
ing on   the  real  question   in   controversy.    Id. 

7S.  Court  of  appeals  has  no  jurisdiction 
of  action  involving  title  to  land,  such  as 
suits  to  quiet  title.  Kelmel  v.  Nine,  121 
Mo     App.   718,    97    S.    W.    635. 

Title  involved:  If  contest,  on  appeal  in 
proceedings  to  open  highway,  is  over  right 
to  take  private  property  for  road,  title  to 
realty  is  so  far  involved  that  jurisdiction 
is  in  supreme  court  rather  than  court  of 
appeal.  State  v.  McCutchan,  119  Mo.  App. 
69,  96  S.  W.  251.  In  suit  for  specific  per- 
formance. Barnes  v.  Stone,  198  Mo.  471,  95 
S.  "W.  915.  Decree  appealable  under  West 
Virginia  statute,  Code  1906,  §  4038,  as  one 
changing  the  title  to  real  estate.  Beverlin 
V.  Casto   [W.  Va.]   57  S.  E.   411. 

Title  or  boundary  not  involved:  Suit  to 
eiyoin  sale  of  land  under  execution  issued 
against  third  person,  who  was  admitted  to 
have  superior  record  title,  plaintiff  claiming 
by  adverse  possession,  held  not  to  involve 
title  to  realty  within  meaning  of  Const. 
1875,  art.  6,  §  12,  giving  supreme  court  juris- 
diction where  such  title  is  involved.  Payne 
v.  Daviess  County  Sav.  Ass'n,  198  Mo.  617, 
96  S.  W.  1016.  Though  claim  sued  on  was 
lien  on  land,  defendant  could  not  appeal 
where  there  was  no  effort  to  enforce  the 
lien.  Chestnut  v.  Corbin  Banking  Co.,  29 
Ky.  L.  R.  665,  94  S.  W.  633.  In  suit  by 
purchaser  at  foreclosure  to  restrain  resale 
on  ground  that  it  would  cast  a  cloud  on 
title.  Barnes  v.  Stone,  198  Mo.  471,  95  S. 
W.  915.  T\'hen  priority  of  liens  is  only  ques- 
tion involved.  Stark  v.  Martin  [Mo.]  102  S. 
Vi".  1089.  Action  brought  by  unsuccessful 
defendant  in  ejectment  under  Rev.  St.  1899, 
§  3072  (Ann.  St.  1906,  p.  1766),  to  recover 
value  of  improvements  is  not  such  continua- 
tion of  ejectment  suit  as  to  give  supreme 
court  jurisdiction  on  appeal  for  that  reason. 
Bristol  V.  Thompson  [Mo.]  102  S.  W.  991. 
Water  diverted  into  private  water  system 
becomes  personal  property  and  hence  action 
to  recover  for  water  furnished  therefrom 
does  not  involve  title  to  real  estate  so  as 
to  give  right  of  appeal  from  judgment  of 
superior  court  on  appeal  from  a  justice 
court.  Hesperia  Land  &  Water  Co.  v.  Gard- 
ner [Cal.  App.]  88  P.  286.  Supreme  court  of 
Missouri  has  not  jurisdiction  of  appeal  from 
judgment  quashing  levy  of  execution  on 
real  estate  on  ground  that  property  is  de- 
fendants' homestead  and  therefore  exempt 
from  execution,  the  title  to  real  estate  not 
being  involved  within  the  meaning  of  the 
constitution,  art.  6,  §  12.  Snodgrass  v.  Cop- 
pie  [Mo.]  101  S.  W.  1090.  Action  of  trespass 
quare  clausum  fregit  is  not  a  controversy 
concerning  the  title  or  boundary  of  land, 
giving  jurisdiction  in  the  supreme  court  for 
a  writ  of  error  therein.  Dickinson  v.  Man- 
kin    [W.   Va.]    56    S.   E.    824. 

79.  Grant  of  jurisdiction  by  Const.  1898, 
art.  85,  of  suits  involving  homestead  exemp- 
tions, is  sufficiently  broad  to  cover  all  ques- 
tions arising  under  Const,  arts.  244-247,  and 
hence  covers  suit  on  materialman's  lien  on 
homestead  under  exceptions  set  out  in  ar- 
ticle 245,  predicated  upon  a  waiver  of  homo- 
stead  and  involving  right  to  sell  same.    Peo- 


9  Cur.  Law 


APPEAL  ASb  i;E\iE\V  S  4C. 


127 


courts  of  concurrent  jurisdiction/^  or  a  minimum  ^-  or  maximum  amount  as  pre- 


ple's  Independent  Rice  Mill  Co.  v.  Benoit, 
117  La.  999,  42  So.  480.  Under  Const,  art.  85, 
supreme  court  has  appellate  jurisdiction  of 
all  suits  involving  homestead  exemptions. 
Reily  v.  Johnston    [La.]    43  So.   977. 

80.  Appeal  from  decree  of  quarter  ses- 
sions imposing-  costs  in  contested  election 
case  g-oes  to  superior  court  under  P.  L.  215, 
§  7a.  not  being  a  case  involving  right  to 
public  ofRce.  In  re  Hayes'  Election,  214  Pa. 
551,    6:?   A.    974. 

81.  Decisions  of  court  of  civil  appeals  as 
to  what  would  be  a  breach  of  contract  for 
the  shipment  of  cattle,  what  delay  was  and 
"^vas  not  unreasonable  for  the  purpose  of 
watering  and  feeding,  and  as  to  whetlier  the 
question  of  delay  was  one  of  law  or  fact, 
held  not  conflicting  so  as  to  give  supremo 
court  jurisdiction  of  the  last  decision.  Rog- 
ers v.  Texas  &  P.  R.  Co.  [Tex.]  15  Tex.  Ct.  Rep. 
968,   94  S.   W.   321. 

82.  There  is  no  la'w  in  force  in  Georgia 
authorizing  an  appeal  from  the  county 
court  to  the  superior  court  in  cases  where 
amount  involved  is  $50  or  less.  De  Lamar 
v.  Dollar  [Ga.]  57  S.  E.  85.  Under  the  con- 
stitution and  statutes  of  West  Virginia,  in 
matters  merely  pecuniary,  to  give  jurisdic- 
tion to  the  supreme  court  of  appeals  a  sum 
exceeding  $100.  exclusive  of  costs,  must  be 
involved.  Oppenheimer  v.  Triple-State  Nat- 
ural G.  &  O.  Co.  [W..  Va.]  57  S.  E.  271; 
Montgomery  v.  Economy  Fuel  Co.  [W.  Va.] 
57  S.  E  137;  Carskadon  v.  Board  of  Educa- 
tion [W.  Va.]  56  S.  E.  834.  This  rule  ap- 
plies to  an  appeal  from  an  order  overruling 
a  motion  to  dissolve  and  perpetuating  an 
injunction.  Carskadon  v.  Board  of  Educa- 
tion [W.  Va.]  56  S.  E.  834.  Under  Gen.  St. 
1901,  §  5019,  the  supreme  court  has  no  jur- 
isdiction where  amount  in  controversy  is 
only  $30.01.  Liljestrom  v.  Anderson  [Kan.] 
882  P.  1076.  Under  laws  1901,  p.  107,  supreme 
court  has  no  jurisdiction  where  the  amount  in- 
volved is  not  more  than  $4,500  exclusive  of 
costs.  'U''ait  V.  Atchison,  etc.,  R.  Co  [Mo.] 
103  S.  W.  60.  Supreme  court  held  to  have 
no  jurisdiction  of  appeal  in  suit  to  recover 
possession  of  land  worth  $1,000  and  $375 
damages  for  its  detention.  Bodeaw  Lumber 
Co.  v.  Huddleston  [La.]  44  So.  258.  Some 
sum  or  value  must  be  in  dispute  to  sustain 
appellate  jurisdiction  of  United  States  su- 
prenae  court  over  supreme  courts  of  the  ter- 
ritories conferred  by  act  March  3,  1885.  New 
Mexico  v.  Denver,  etc..  R.  Co.,  203  U.  S.  38, 
51  Law.  Ed.  78.  Right  to  have  goods  ship- 
ped was  measurable  in  money  and  satisfied 
the  act.  Id.  In  Missouri  the  appellate  jur- 
isdiction of  the  supreme  court,  in  injunction 
proceedings,  where  no  constitutional  ques- 
tion is  involved,  can  only  be  maintained 
where  the  amount  involved  exceeds  $4,500. 
Rev.  St.  §  1649a,  as  amended  by  laws  1901, 
p.  107  (Ann.  St.  1906,  p.  1208).  Moffatt  v. 
Board  of  trade  [Mo.]  101  S.  W.  6.  In  Ken- 
tucky no  appeal  can  be  taken  to  court  of 
appeals  from  a  judgment  for  recovery  of 
money  or  personal  property  if  value  in  con- 
troversy is  less  than  two  hundred  dollars 
exclusive  of  interest  and  costs.  Cincinnati, 
etc.,  R.  Co.  V.  Lawrence  [Ky.]  102  S.  W.  298; 
THlle  V.  Payne,  30  Ky.  L.  R.  664,  99  S.  W. 
322.  Provision  of  act  that  either  party 
might  appeal  from  any  judgment  rendered 
by    court    held    to    be    construed    in    harmony 


with  general  law  regulating  appeals,  and 
not  to  authorize  appeal  regardless  of  amount 
in  controversy.  New  York  Indians  v.  U.  S , 
41  Ct.  CI.  462.  Certificate  of  imputance  re- 
quired by  1  Starr.  &  C.  Ann.  St.  1896,  p. 
1153,  c.  37,  §  8,  an  appeal  from  appellate 
court  to  supreme  court  in  actions  ex  con- 
tractu where  less  than  $1,000  is  involved. 
Merritt  v.  Crane  Co.,  225  111.  181,  80  N.  E. 
103.  Judgment  of  appellate  court  final  in 
suit  to  declare  deed  absolute  a  mortgage  and 
to  redeem  w^here  amount  involved  is  less 
than  $1,000  and  there  is  no  certificate  of  im- 
putance. Hill  v.  Niede,  225  111.  163,  80  N.  E. 
97.  Appeal  lies  from  district  court  for  Porto 
Rico  to  United  States  supreme  court  from 
decree  in  suit  by  wife  for  liquidation  of 
community  where  matter  in  dispute  exceeds 
$5,000.  Garrozi  v.  Dastas,  204  U.  S.  64,  51 
Law.  Ed.  369.  Where  amount  involved  in 
suit  is  less  tlian  jurisdictional  sum,  but  judg- 
ment therein  would  be  decisive  as  to  plain- 
tiff's rights  with  respect  to  sum  in  excess  of 
such  jurisdictional  limit,  such  judgment  is 
reviewable.  International  Harvester  Co.  v. 
Smith,  105  Va.  683,  54  S.  E.  859. 

Determination  o£  amount:  Affidavit  that 
suit  involved  more  than  $2,000  held  not  to 
affect  question  of  jurisdiction,  it  being  mere 
statement  of  legal  conclusion  drawn  from 
facts  as  to  which  court  must  judge  itself. 
State  V.  Briede  [La.]  43  So.  992.  Appellate 
court  determines  amount  in  dispute  from 
facts  disclosed  by  transcript.  Doullut  v. 
Smith,  117  La.  491,  41  So.  913.  Supreme 
court  will  consider  entire  record  for  a  de- 
termination of  amount  in  dispute  and  not 
only  the  petition,  and  will  transfer  the  case 
to  court  of  appeals  if  only  a  few  hundred 
dollars  is  involved.  Vanderberg  v.  Kansas 
City  Gas  Co.,  199  Mo.  455,  97  S.  W.  908.  In 
ascertaining  whether  it  has  jurisdiction 
supreme  court  will  look  into  record  and  as- 
certain sum  actually  in  dispute,  and  will  not 
be  governed  by  pleadings  and  judgment  ap- 
pealed from  alone.  Pittsburg  Bridge  Co.  v. 
St.  Louis  Transit  Co.  [Mo.]  103  S.  W.  546. 
While  in  action  before  justice  as  a  general  rule 
amount  claimed  in  the  summons  and  plead- 
ings tests  the  question  of  jurisdiction,  yet 
if  upon  the  hearing  the  evidence  is  with- 
out conflict  and  it  appears  therefrom  clearly 
and  conclusively  that  the  amount  in  con- 
troversy cannot  possibly  exceed  $100  exclu- 
sive of  costs,  the  supreme  court  of  appeals 
is  without  jurisdiction  to  entertain  a  writ 
of  error.  Oppenheimer  v.  Triple-State  Nat- 
ural G.  &  O.  Co.  [W.  Va.]  57  S.  E.  271. 
Under  a  statute  denying  the  right  to  appeal 
unless  the  amount  in  controversy  "as  shown 
by  the  pleadings"  exceeds  certain  amount, 
the  amount  in  controversy  is  to  be  deter- 
mined from  the  pleadings  and  not  from  the 
judgment.  Hancock  v.  Hancock  [Iowa]  109 
N.  W.  1009.  While  the  amount  claimed  in 
the  summons  is  prima  facie  as  to  the 
amount  in  controversy,  the  appeal  cannot 
be  retained  if  the  evidence  clearly  showa 
that  less  than  the  jurisdictional  amount  was 
involved.  Oppenheimer  v.  Triple-State  Nat- 
ural  G.   &   O.    Co.    [W.    Va]    57   S.    E.    271. 

Cumiilation  of  amounts  or  values:  Inde- 
pendent claims  of  claimants  to  funds  in  court 
cannot  be  cumulated  so  as  to  make  up  jur- 
isdictional amount.  Sewerage  &  "\A''ater 
Board    v.    Thelen,    117    La.    923,    42    So.    426. 
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Where  object  of  suit  is  to  enforce  payment 
of  mechanics'  liens  of  persons  whose  claims 
are  several  and  distinct,  an  appeal  will  not 
lie  to  the  supreme  court  from  a  decree  ad- 
judicating the  same,  except  as  to  such  of 
them  as  may  exceed  $100.  Wees  v.  Elbon 
[W.  Va.]  56  S.  E.  611.  In  suit  to  establish 
mechanic's  liens  amounts  of  respective  liens 
of  different  parties  cannot  be  added  so  as 
to  make  up  amount  necessary  to  confer 
jurisdiction  of  appeal  from  appellate  court 
to  supreme  court  under  1  Starr  &  C.  Ann.  St. 
1896,  p.  1153,  c.  37,  §  8,  without  certificate 
of  imputance.  Merritt  v.  Crane  Co.,  225  111. 
181,  SO  N.  E.  103.  Appeal  from  order  over- 
ruling- objection  to  single,  separable  item  of 
administrator's  account  does  not  bring  up 
other  items  so  as  to  render  amount  involved 
sufficient  to  authorize  appeal  from  appellate 
court  to  supreme  court.  Bache  v.  Ward, 
225  111.  320,  80  N.  E.  330.  Obligation  of 
lessor  of  oil  lands  is  indivisible  among  his 
heirs  where  the  consideration  is  the  drilling 
of  one  well,  and  hence  in  suits  by  the  heirs 
to  cancel  the  lease  the  amount  involved 
in  each  suit  is  the  value  of  the  whole  lease. 
Murray  v.  Barnhart,  117  La.  1023,  42  So.  489. 
Under  Ky.  St.  1903,  §  950,  which  precludes 
appeal  to  court  of  appeals  from  judgment 
for  recovery  of  money  or  personal  property 
if  the  value  in  controversy  is  less  than  $200, 
exclusive  of  interest  and  costs,  if  suits  of 
creditors  are  consolidated  the  amounts  in- 
volved in  separate  suits  cannot  be  added 
together  so  as  to  give  right  of  appeal,  but 
amount  in  each  suit  must  determine  that 
right.  Covington  Bros.  &  Co.  v.  Jordan,  30 
Ky.  L.  R.  1135  100  S.  W.  326.  In  action  by 
several  plaintiffs  to  restrain  collection  of 
assessments,  amount  in  controversy  is  to  be 
determined  from  the  aggregate  amount  of 
assessments  against  plaintiffs.  Comstock 
V.    Eagle    Grove    City    [Iowa]    111    N.    W.    51. 

Counterclaim  entirely  without  merit  in- 
terposed solely  as  a  predicate  for  an  appeal 
will  not  be  considered.  Texas  &  N.  O.  R. 
Co.  v.  Jones  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
166,  95  S.  W.  746.  Appeal  from  judgment 
for  plaintiff  where  defendant  pleaded  coun- 
terclaim and  prayed  judgment  over,  the 
amount  in  controversy  is  tlie  amount  of  the 
judgment  rendered,  not  amount  of  the  judg- 
ment which  defendant  prayed  on  the  coun- 
terclaim. Co-Operative  Mfg.,  etc.,  Co.  v. 
Rusche,  30  Ky.  L.  R.  790,  99  S.  W.  677. 
Where  defendants  counterclaimed  for  more 
than  $200,  the  amount  in  controversy  ex- 
ceeded $200  although  plaintiff  claimed  and 
obtained  judgment  for  onlv  $79.  Sorrill  v. 
McGougan    [Wash.]    87  P.  825. 

Waiver  of  excess:  That  one  sued  in  jus- 
tice court  for  less  than  his  original  claim 
against  defendant  and  thus  deprived  the  lat- 
ter of  appeal  to  district  court  was  not  a 
fraud  on  the  court.  Texas  &  N.  O.  R.  Co.  v. 
Jones  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  166, 
95   S.  W    746. 

Appellant's  Interest  is  determination  of  jur- 
isdiction of  Kentucky  court  of  appeals.  Craft 
v.  Chesapeake  &  O.  R.  Co.,  30  Ky.  L.  R.  1367, 
101  S.  W.  342.  Under  Act  May  5,  1899,  a  legatee 
may  appeal  from  orphan's  court  to  supreme 
court  from  allowance  of  claim  against  es- 
tate for  more  than  $1,500,  though  appellant's 


interest    is    less    than    that    amount.     In    re 
May's    Estate    [Pa.]    67    A.    120. 

83.  Where  in  action  against  pliysician 
trial  was  had  in  court  based  on  negligently 
infecting  plaintiff  and  family,  sustaining  of 
demurrer  to  amended  count  adding  elements 
of  fraud  and  false  representations  did  not 
bring  case  within  Kurd's  Rev.  St.  1905, 
p.  601,  c.  37,  §  S,  allowing  appeals  from  ap- 
pellate court  to  supreme  court  in  actions 
sounding  in  damages  where  there  was  no 
trial  on  issue  of  fact  before  and  amount 
"claimed"  is  more  than  $1,000.  Haas  v.  Tegt- 
meier,  225  111.  275,  SO  N.  E.  130.  Claim  for 
damages  manifestly  inflated  will  not  confer 
jurisdiction.  Samuel  Israelite  Baptist 
Church  V.  Thomas,  117  La.  253,  41  So.  564; 
Leury  v.  Baton  Rouge  Compress  Co.,  117  La. 
956,    42    So.    439. 

84.  The  entire  amount  of  the  claim  in- 
volved in  the  action  is  the  test  of  jurisdic- 
tion and  not  the  particular  amount  in  con- 
troversy on  appeal.  Schultz  v.  Ford  Bros 
[Iowa]  109  N.  "U".  614.  Where  sheriff's  fees 
sued  for  did  not  reach  jurisdictional  amount, 
fact  that  original  judgments  were  for  more 
than  jurisdictional  amount  held  not  to  con- 
fer jurisdiction  litigation  not  having  arisen 
from  any  difference  as  to  their  construction, 
but  from  happening  of  independent  fact 
arising  after  writs  had  gone  into  sheriff's 
hands  and  which  extinguished  judgments. 
Robson  v.  Beasley  [La.]  44  So.  136.  Wliere 
there  is  no  appeal  from  a  voluntary  non- 
suit and  judgment  of  discontinuance,  no  ap- 
peal lies  from  taxation  of  costs  made  after 
such  judgment  where  less  than  $2,000  is  in- 
volved in  such  taxation.  De  Renzes  v.  His 
Wife,  117  La.  817,  42  So.  327.  Supreme  court 
has  no  jurisdiction  of  motion  to  establish 
attorney's  lien  on  judgment  reviewed  where 
such  lien  is  for  less  than  minimum  jurisdic- 
tional limit,  though  judgment  is  for  more. 
Wait  V.  Atchison,  etc.,  R.  Co.  [Mo.]  103  S. 
W.   60. 

85.  Appeal  by  creditor  from  judgment  re- 
fusing to  set  aside  and  vacate  appointment 
of  receiver  for  corporation,  amount  of  cor- 
poration's assets,  as  shown  by  inventory  and 
appraisement,  and  not  amount  of  appellant's 
ciaim  is  test  of  jurisdiction.  Perkins  v. 
Crystal  Ice  &  Pop  Mfg.  Co.  [La.]  44  So.  284. 
Supreme  court  held  to  have  jurisdiction 
where  assets  exceeded  $2,000.  Id.  On  man- 
damus by  district  attorney  to  compel  sheriff 
to  pay  commissions  on  fines,  only  commis- 
sions on  fines  already  collected  will  be  con- 
sidered in  determining  amount  in  dispute. 
State   v.   Henderson,    117   La.   209,    41    So.    496. 

86.  Under  Kurd's  Rev.  St.  1905,  c.  37,  §  25, 
requiring  certificate  of  importance  on  appeal 
from  appellate  court  to  supreme  court  in  ac- 
tions sounding  in  damages  where  the  judg- 
ment is  for  less  than  $1,000  exclusive  of 
costs,  no  such  appeal  lies  from  judgment 
against  plaintiff  on  merits  and  for  cost, 
though  it  was  stipulated  that  If  plaintiff 
was  entitled  to  recover  the  amount  of  dam- 
ages would  be  over  $1,000.  Wheeler  v.  Pull- 
man Palace  Car  Co.  [111.]  81  N.  E.  789.  Un- 
der Laws  1903,  p.  48,  c.  52,  a  cause  decided 
in  district  court  on  appeal  from  city  courts 
is  only  appealable  when  district  court  judg- 
ment exceeds  $100,  although  amount  In  con- 
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items,  according  to  the  terms  of  the  statute.®^  Orders  in  bankruptcy,  probate  and 
administration,  lunacy  or  curatorial,  and  eminent  domain  proceedings,  election  con- 
tests,*^ and  special  statutory  proceedings,**®  are  appealable  or  not  according  to  the 
various  statutes."^  Federal  review  of  state  or  territorial  decisions,  or  the  right  to  a 
further  appeal  from  the  circuit  court  of  appeals  to  the  United  States  supreme  court, 
or  the  right  of  direct  appeal  to  it,  depends  on  the  existence  of  a  real  meritorious.  Fed- 
eral question  ®^  set  up  ®-  and  necessarily  involved,  and  finally  decided  ®^  adversely  to 


troversy  may  be  more.  Garcia  v.  Free  [Utah] 
88  P.  30.  Laws  1903,  p.  48,  c.  52,  authoriz- 
ing appeals  from  judgments  in  district  court 
exceeding  $100  upon  appeals  from  the  city 
courts,  is  not  unconstitutional  as  being  un- 
equal in  its  operation  in  that  plaintiff  can- 
not appeal  from  a  judgment  in  favor  of  de- 
fendant in  any  case,  while  defendant  may 
appeal  if  the  judgment  for  plaintiff  exceeds 
$100,  nor  is  it  special  legislation.     Id. 

S7.  Exclusive  of  costs.  Oppenheimer  v. 
Triple-State  Natural  G.  &  O.  Co.  [W.  Va.] 
57  a  E.  271;  Montgomery  v.  Economy  Fuel 
Co.  [W.  Va.]  57  S.  E.  137;  Carskadon  v.  Key- 
ser  School  Dist.  [V7.  Va.]  56  S.  E.  834;  Wait 
V.  Atchison,  etc.,  R.  Co.  [Mo.]  103  S.  W.  60. 
Exclusive  of  interest  and  costs.  Cincinnati, 
etc.,   R.  Co.  v.  Lawrence   [Ky.]    102   S.  W.   298. 

SS.  Under  the  constitution  and  statutes 
of  Virginia  there  is  no  right  of  appeal  from 
a  judgment  of  the  circuit  court  determining 
the  validity  of  an  election  forbidding  the 
licensing  of  the  sale  of  intoxicating  liquors. 
Hulvey  v.  Roberts  [Va.]  55  S.  E.  585.  The 
determination  of  a  municipal  election  con- 
test by  the  city  council  pursuant  to  its  char- 
ter is  appealable  to  the  circuit  court,  but 
certiorari,  not  appeal,  is  the  appropriate 
remedy.  Staples  v.  Brown,  113  Tenn.  639,  85 
S.  V\'.   254. 

8»  Acts  1906,  p.  413,  c.  247,  providing  for 
proceedings  to  forfeit  charter  of  Cumber- 
land and  Pennsylvania  Railroad  Company, 
provides  for  appeal  by  reference  to  general 
laws,  and  hence  appeal  lies  from  dismissal 
of  petition  to  forfeit  such  charter.  State  v. 
Cumberland   &  P.   R.   Co.    [Md.]    66   A.   458. 

90.  See  ante,  this  section,  subsection  B. 
Reviewableness  May  Be  Dependent  on  the 
General  Form  or  Character  of  the  Adjudica- 
tion. 

91.  Citizenship  of  parties  is  immaterial 
as  affecting  the  jurisdiction  of  Federal  su- 
preme court  pf  a  writ  of  error  to  a  state 
court  under  U.  S.  Rev.  St.  §  709.  Harrington 
v.  Missouri,  205  U.  S.  483,  51  Law.  Ed.  890. 
Question  whether  legislature  could  ratify 
conveyance  from  city  of  land  confirmed  to 
city  by  United  States  and  afterwards  pat- 
ented held  not  too  unsubstantial.  City  of 
Monterey  v.  Jacks,  203  U.  S.  360,  51  Law. 
Ed.  220.  Contention  that  proceedings  under 
state  law  to  condemn  outstanding  stock  was 
not  due  process  of  law  and  violated  contract 
obligations  held  not  so  frivolous  as  to  re- 
quire dismissal  of  error  to  state  court.  Of- 
field  V.  New  York,  etc.,  R.  Co.,  203  U.  S.  372. 
51  Law.  Ed.  231.  Contention  that  a  term  of 
United  States  district  court  for  Porto  Rico 
was  a  special  and  not  a  regular  term  held 
frivolous.  American  R.  Co.  v.  Castro,  204 
U.  S.  453,  51  Law.  Ed.  564.  Claim  of  right 
under  Federal  constitution  to  prove  truth  of 
published  articles  held  to  constitute  con- 
tempt of  a  state  court  held  too  unfounded. 
Patterson  v.  Colorado,  205  U.  S.  454,  51  Law. 
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Ed.  879.  Contention  that  state  law  impaired 
contract  rights  of  certain  bondholders  held 
without  merit.  Smith  v.  Jennings,  206  U.  S. 
276,  51  Law.  Ed.  1061.  That  an  information 
in  contempt  was  not  supported  by  timely 
affidavits  and  that  suits  referred  to  in  the 
published  articles  complained,  of  vi^ere  not 
pending  held  local  questions.  Patterson  v. 
Colorado,  205  U.  S.  454,  51  Law.  Ed.  879. 
■U'hat  constitutes  contempt  of  a  state  court 
and  time  when  it  may  be  committed  are 
local  questions.     Id. 

Federal  question  involved  where  state  su- 
preme court  answered  some  of  defendant's 
contentions  by  construction  it  gave  to  bank- 
rupt  act.      Eau   Claire   Nat.   Bk.   v.   Jackman, 

204  U.  S.  522,  51  Law.  Ed.  596.  "Where  Fed- 
eral statute  was  referred  to  in  decision  of 
state  court  and  was  an  element  in  its  de- 
cision. Hammond  v.  Whittredge,  204  U.  S. 
538,  51  Law.  Ed.  606.  Where  state  court  sus- 
tained a  statute  challenged  as  repugnant  to 
Federal  constitution.  Western  Turf  Ass'n  v. 
Greenberg,  204  U.  S.  359,  51  Law.  Ed.  520 
Where  state  court  could  grant  relief  te 
shipper  consistently  with  interstate  com- 
merce act,  held  Federal  question  presented 
passed  upon,  and  necessarily  decided.  Texas 
&  P.  R.  Co.  V.  Abilene  Cotton  Oil  Co.  204 
U.  S.  426,  51  Law.  Ed.  553.  Contention  that 
state  statute  was  authorized  by  enabling 
act  and  valid  though  repugnant  to  state 
constitution  presents  claim  of  right  under 
"authority  exercised  under  the  United 
States."  Montana  v.  Rice,  204  U.  S.  291.  51 
Law.  Ed.  490.  Controversy  as  to  constitu- 
tional right  of  a  territorial  legislature  to 
pass  a  certain  law  under  the  broad  legisla- 
tive power  conferred  by  Rev.  St.  §  1851,  in- 
volves validity  of  an  authority  exercised 
under  the  United  States  within  act  March  3, 
1885,  defining  appellate  jurisdiction  of  su- 
preme court  over  supreme  courts  of  terri- 
tories. New  Mexico  v.  Denver,  etc.,  R.  Co., 
203  U.  S.  38,  51  Law.  Ed.  78.  Error  sustained 
where  there  was  color  for  the  contention  as 
to  the  unconstitutionality  of  a  statute  in. 
respect  to  all  the  counts  of  the  declaration. 
Wilmington  Star  Min.  Co.  v.  Fulton,  205  U.. 
S.  60,  51  Law.  Ed.  708.  Express  denial  of 
immunity  claimed  in  both  trial  and  appel- 
late courts,  under  Federal  statute,  by  offi- 
cers of  a  bank,  in  respect  to  liability  for 
making  false  report  as  to  bank's  financial 
condition,  held  to  sustain  error  to  state 
court.  Yates  v.  Jones  Nat.  Bk.,  206  U.  S. 
158,  51  Law.  Ed.  1002.  Decision  of  state 
court  that  a  railway  employe  was  guilty  of 
contributory  negligence  as  a  matter  of  law- 
did  not  defeat  Federal  review  where  the 
Federal  safety  appliance  act  was  specially 
invoked  as  excluding  defense  of  assumption 
of  risk.      Schlemmer  v.   Buffalo,   etc.,   R.   Co., 

205  U.   S.   1,   51  Law.  Ed.    681. 

Federal  question  not  involved  in  contest 
over   state   office   Involving   only   application 
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appellant.  li"  there  be  both  diverse  citizenship  and  another  ground  of  original  Fed- 
eral jurisdiction,  as  a  Federal  question,  then  appeal  lies  from  a  circuit  court  to  either 
the  circuit  court  of  appeals  or  direct  to  the  supreme  court."*  Eeview  is  direct  in  the 
supreme  court  if  there  is  a  question  of  construction  of  the  Federal  constitution  or 
of  treaties,  or  of  the  jurisdiction  of  a  United  States  court  "as  such."  ^^     Appeal 


of  state  constitution  or  construction  of  state 
law.  Elder  v.  Colorado,  204  U.  S.  85,  51  Law. 
Ed.  381.  In  contention  tliat  a  state  law  was 
not  passed  in  conformity  with  state  con- 
stitution. Smith  V.  Jennings.  206  U,  S.  276, 
51  Law.  Ed.  1061.  In  contention  that  an  ac- 
cused was  compelled,  in  state  court,  to  tes- 
tify against  himself  contrary  to  5th  Fed- 
eral amendment.  Harrington  v.  Missouri,  205 
U.  S.  483,  51  Law.  Ed.  890.  In  rulings  on 
admission  of  evidence  under  state  constitu- 
tion. Id.  In  state  court's  denial  of  chang-e 
of  venue.  Id.  In  overruling  demurrer  to 
Indictment  for  violating  state  and  Federal 
guaranty  of  due  process  of  law  and  defend- 
ant's constitutional  right  to  be  informed  of 
character  of  accusation.  Id.  Where  state 
court  decided  that  an  accused  had  been  tried 
in  accordance  with  local  procedure,  though 
names  of  witnesses  were  not  indorsed  on  in- 
dictment. Federal  question  held  not  in- 
volved in  claim  that  accused  was  a  subject 
of  Great  Britain  and  by  virtue  of  treaties, 
laws  of  nations,  laws  and  constitution  of 
United  States,  and  laws  of  the  state,  was 
entitled  to  know  who  were  the  witnesses 
against  him.  Id.  Decisions  of  state  courts 
on  questions  of  law  do  not  present  a  ques- 
tion of  violation  of  the  14th  amendment 
merely  because  they  are  wrong  or  contrary 
to  previous  decisions  of  same  court.  Patter- 
son v.  Colorado,  205  U.  S.  454,  51  Law.  Ed. 
879.  Decision  of  highest  court  of  state  that 
state  statute  is  repugnant  to  state  consti- 
tution is  not  reviewable  by  Federal  su- 
preme court.  State  of  Montana  v.  Rice,  204 
U.  S.  291,  51  Law.  Ed.  490. 

02.  Carrier's  denial  that  "it  was  bound 
by  law"  to  carry  an  interstate  shipment  is 
not  an  assertion  of  a  right  under  commerce 
act.  Louisville  &  N.  R.  Co.  v.  Smith,  Hug- 
gins  &  Co.,  204  U.  S.  551,  51  Law.  Ed.  612. 
Request  for  finding  as  matter  of  law  that  a 
state  statute  could  not  under  Federal  con- 
stitution prohibit  insured  from  going  out- 
side the  state  to  procure  insurance  on  its 
property  held  inadequate  to  raise  a  Federal 
question.  Swing  v.  Weston  Lumber  Co.,  205 
U.  S.  275,  51  Law.  Ed.  799.  Claim  of  immun- 
ity from  suit  under  Federal  law  held  timely 
though  first  made  in  petition  for  rehearing 
where  necessarily  involved  and  adversely 
decided.  McKay  v.  Kalyton,  204  U.  S.  458, 
51  Law.  Ed.  566.  Question  first  raised  in 
petition  for  writ  of  error  to  state  court  and 
accQmpan>-ing  assignments  of  error  not 
timely.  State  of  Montana  v.  Rice,  204  U.  S. 
291,  51  Law.  Ed.  490.  Suggestion  of  Fed- 
eral question  first  made  in  motion  for  re- 
hearing in  highest  state  court  too  late. 
Barrington  v.  Missouri,  205  U.  S.  483,  51 
Law.  Ed.    890. 

CertIfio:«te  of  Mtnte  court,  justice  cannot 
cure  total  failure  of  record  to  show  that  a 
Federal  question  was  raised.  Louisville  & 
N.  R.  Co.  v.  Smith,  Tluggins  &  Co.,  204  U.  S. 
551,  51  Law.  Ed.  612.  Reference  to  Dart- 
mouth Collegp  Caso>  in  opinion  of  slate 
court  In  discussing  validity  of  a  law  under 
state     coi.siii  111  i..n     )i,|.l     not     to    .show     that 


contract  clause  of  Federal  constitution  was 
relied  on.  Osborne  v.  Clark,  204  U.  S.  565, 
51  Law.  Ed.  619.  That  state  law  might  have 
been  assailed  under  Federal  constitution  on 
grounds  more  or  less  similar  to  those  ac- 
tually taken  was  insuflicient.  Id  Question 
lield  "specially  set  up  or  claimed"  where 
state  court  opinion  clearly  showed  that  it 
was  assumed  to  be  in  issue,  tliat  decision 
was  against  the  Federal  claim,  and  that  de- 
cision of  the  question  was  essential  to  judg- 
ment rendered.  State  of  Montana  v.  Rice, 
204  U.  S.   291,   51  Law.  Ed.   490. 

93.  Federal  question  though  assigned  in 
.state  appellate  court  will  not  be  considered 
b^'  United  States  supreme  court  where  it 
does  not  appear  that  state  court  dealt  with 
the  question  and  where  it  may  have  refused 
to  do  so  because  it  was  not  raised  in  trial 
court.  Cox  V.  State  of  Texas,  202  U.  S.  446. 
50  Law.  Ed.  1099.  No  decision  of  Federal 
question  where  highest  state  court  dis- 
missed appeal  for  defect  of  parties.  New- 
man V.  Gates,  204  U.  S.  89,  51  Lavi'.  Ed.  3S5. 
Action  of  state  court  in  holding  statute 
valid  not  reviewable  where  failure  of  court 
to  file  an  opinion  left  it  doubtful  whether 
court  did  or  did  not  interpret  a  certain 
phrase  so  as  to  leave  statute  in  harmony 
with  Federal  constitution.  Bachtel  v.  Wil- 
son,  204  U.  S.  36,   51  Law.  Ed.   357. 

94.  Mississippi  R.  Commission  v.  Illinois 
Cent.  R.  Co.,  203  U.  S.  335,  51  Law.  Ed.  209. 
After  an  appeal  to  the  United  States  circuit 
court  of  appeals  by  a  petitioner  in  habeas 
corpus,  no  further  appeal  lies  to  tlie  su- 
preme court  though  an  appeal  might  have 
beefi  taken  to  that  court  direct  from  the  cir- 
cuit court.  Mackenzie  v.  Pease  [C.  C.  A.] 
146   F.   743. 

95.  Failure  of  certificate  of  circuit  court 
to  show  the  exact  nature  of  the  jurisdic- 
tional question  not  fatal  to  direct  appeal 
where  examination  of  record  and  opinion 
tlierein  contained  shows  it.  City  of  Chicago 
V.  Mills,  204  U.  S.  321,  51  Law.  Ed.  504.  De- 
cree construed  to  deny  jurisdiction  of  lower 
court  as  a  Federal  court  and  not  as  a  court 
of  equity.  Hence  appealable  direct.  Craw- 
ford V.  McCarthy  [C.  C.  A.]  148  F.  198.  De- 
termination by  supreme  court  of  Arizona  as 
to  the  rightful  custodian  of  a  child  of  ten- 
der years  is  not  appealable  to  Federal  su- 
preme court  under  Rev.  St.  §  1909,  as  a  case 
"involving  the  question  of  personal  free- 
rlorn."  New  York  Foundling  Hospital  v. 
Gatti,  203  U,  S.  429,  51  Law.  Ed.  254.  An 
appeal  goes  direct  to  the  United  States  su- 
preme court  from  the  district  court  in  cer- 
tain private  land  claim  cases  if  the  decree  is 
against  the  United  States.  Comes  within 
trxception  in  act  March  3,  1891,  requiring  ap- 
peal to  circuit  court  of  appeals  except 
v,-here  it  is  "otherwise  provided  by  law." 
United  States  v.  Dalcour,  203  U.  S.  408,  51 
Law.  Ed.  248.  No  direct  appeal  on  question 
of  jurisdiction  where  jurisdiction  challenged 
was  not  that  of  court  rendering  decree  ap- 
pealed from  but  that  of  court  rend'^ring  an- 
otlier  decree  involved  in  suit.     Empire  State- 
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groimded  on  a  constitutional  question  goes  from  the  district  to  the  Federal  supreme 
court  even  in  habeas  corpus  cases.  The  p^o^ision  for  direct  appeal  to  the  supreme 
court  applies  to  proceedings  to  compel  the  production  of  papers  before  the  interstate 
commerce  commission  Appeals  and  writ  of  error  from  district  courts  of  Alaska 
are  governed  b}*  Alaska  Ci^dl  Code,  and  not  by  the  Territorial  Courts  Appeals  Act. 

(§4)     D.  Reviewahleness  may  depend  on  the  parties.^^ 

(§  4)  E.  Certificate  or  reserved  questions  and  reported  cases.^'^ — Certified 
questions  must  involve  a  real  conflict,®^  and  the  practice  in  some  jurisdictions  is  that 
only  such  questions  may  be  reported  as  are  finally  determinative  of  the  action,**** 
while  in  others  it  is  held  that  situations  may  arise  when  advice  will  be  given  on 
nondeterminative  questions,^  but  that  such  advice  will  not  be  given  when  it  is  not 
clear  that  it  will  be  acted  upon  or  be  of  any  service.-  Questions  cannot  be  certified 
in  the  absence  of  statutory  authority.^ 

§  5.  Courts  of  review  and  their  jurisdiction  *  exist  by  force  of  statute  and  may 
be  regulated  thereby  subject  to  constitutional  restrictions.^  A  constitutional  gen- 
eral grant  of  appellate  jurisdiction  carries  with  it  by  necessary  intendment  all 
powers  reasonably  essential  to  the  complete  exercise  in  all  cases  of  the  jurisdiction 
conferred,  but  jurisdiction  of  appellate  courts  is  primarily  ®  and  sometimes  exclus- 
ively appellate.'^  Jurisdiction  may  be  general  or  special,^  and  cannot  be  conferred 
l)y  consent  of  the  parties.®     Review  proper  cannot  exist  between  courts  of  co-ordin- 


Idaho  Min.  &  Developing  Co.  v.  Hanley,  205 
U.  S.  225,  51  Law.  Ed.  779.  Not  on  ground 
that  case  directly  involved  construction  of 
Federal  constitution  where  real  issue  was 
whetlier  former  decree  was  res  adjudicata 
or  was  rendered  without  jurisdiction.  Id. 
96,  97.     See  5  C.  L.  146. 

98.  The  fact  that  a  conclusion  of  the 
court  of  civil  appeals  is  in  conflict  with  the 
decisions  of  other  courts  of  civil  appeals 
will  not  warrant  certifying  the  question  to 
the  supreme  court  if  there  is  no  real  con- 
flict on  the  points  actually  decided.  Texas 
&  P.  R.  Co.  v.  Arnett  [Tex.  Civ.  App.]  101  S. 
W.  834. 

99.  Questions  must  be  finally  determina- 
tive either  per  se  or  by  stipulation.  Fidelity 
&  Casualty  Co.  v.  Bodwell  Granite  Co.  [Me.] 
•36  A.  314.  Motion  under  Rev.  St.  c.  84,  §  23, 
to  require  party  to  produce  books  and  pa- 
pers for  inspection,  is  interlocutory,  and 
hence  not  subject  to  be   reported.     Id. 

1.  Gen.  St.  1902,  §  751,  is  doubtless  com- 
prehensive enough  to  allow  this,  and  such 
practice  has  doubtless  been  indulged  in  the 
past.  Hart  v.  Roberts  [Conn.]  66  A.  1026. 
Later  practice  is  not  to  give  advice  on  such 
questions.  Hart  v.  Roberts  [Conn.]  66  A. 
1026,  citing  New  York,  H.  &  W.  R.  Co.  v. 
B.,  H.  &  E.  R.  Co.,  36  Conn.  197,  and  State  v. 
Feingold,  77  Conn.  326,   59  A.   211. 

2.  As  where  the  advice  would  leave  the 
trial  court  free  to  take  sucli  action  as  would 
render  the  advice  purely  academic,  as  where 
the  question  reserved  was  whether  trial 
court  had  power  to  authorize  sale  of  trust 
property  and  reinvestment  of  funds  when  it 
did  not  appear  that  either  the  court  or  trus- 
tee deemed  the  sale  an  advantageous  one. 
Hart  V.  Roberts    [Conn.]    66  A.   1026. 

3.  There  is  no  provision  authorizing  ap- 
pellate court  to  certify  questions  of  law  on 
allowing  appeal  from  its  judgment  affirming 
judgment  for  plaintiff  for  rent.  Swan  v.  In- 
derlied,   187  N.  Y.   372,  80  N.  E.   195. 

4.  See  7  C.  L.  151. 


5.  Law^s  1901,  c.  397,  requiring  appeals 
from  the  municipal  court  of  the  city  of  Du- 
luth  to  be  taken  to  the  district  court  in- 
stead of  directly  to  the  supreme  court,  is 
constitutional  and  valid.  Dalilsten  v.  Ander- 
son,  99  Minn.   340,   109  N.  "V\'.   697. 

6.  Jurisdiction  of  St.  Louis  court  of  ap- 
peals to  issue  special  and  extraordinary 
writs  exists  only  in  cases  within  its  appel- 
late jurisdiction.  State  v.  Nortoni  [Mo.]  98 
S.  W".  554.  Under  constitution  of  Missouri, 
art.  6,  §  2,  supreme  court  is  court  of  appel- 
late jurisdiction  and  has  original  jurisdic- 
tion only  in  those  cases  set  forth  in  sec- 
tion 3  of  the  same  article.  "Wait  v.  Atchi- 
son, etc.,  R.  Co.  [Mo.]  103  S.  W.  60.  Under 
Const,  art.  85,  supreme  court  has  original 
jurisdiction  to  determine  questions  of  fact 
affecting  its  own  jurisdiction  in  any  case 
pending  before  it.  Riney  v.  Hemenway  Fur- 
niture Co.    [La.]    44  So.  116. 

7.  The  supreme  court  of  Georgia  has  no 
original  jurisdiction  and  cannot  make  in- 
quiry whether  a  suit  sought  to  be  enjoined 
has  been  dismissed,  nor  dismiss  the  bill  of 
exceptions  upon  that  ground  where  dis- 
missal is  denied  by  plaintiff  in  error.  John- 
son V.  Tanner,  126  Ga.  718,  56  S.  E.  80. 

8.  Under  general  appellate  jurisdictions 
of  court  of  appeals  of  District  of  Columbia, 
appeal  lies  to  that  court  from  final  order  of 
the  supreme  court  in  a  condemnation  pro- 
ceeding under  chapter  15  of  code  which  does 
not  provide  for  an  appeal.  Seufferle  v.  Mac- 
farland,   28   App.  D.  C.  94. 

9.  United  Iron  Works  Co.  v.  Sand  Ridge 
L.  &  Z.  Co.  [Mo.  App.]  102  S.  W.  1104.  On 
appellate  court  of  case  involving  freehold. 
Town  of  Audubon  v.  Hand,  223  111.  367,  79  N. 
E.  71.  Jurisdiction  not  conferred  by  appear- 
ance on  appeal  returnable  in  less  than  thirty 
days  from  date  of  appeal.  Griffith  v.  Hen- 
derson [Fla.]  42  So.  705.  Supreme  court  is 
bound  to  take  notice  of  a  jurisdictional  de- 
fect whether  rai.sed  by  parties  or  not.  Mc- 
Cashland  v.  Keogh   [Utah]   88  P.  680. 
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ate  jurisdiction,  but  it  may  exist  when  the  concurrent  jurisdiction  is  as  to  particular 
matters  onlv.^°  As  between  several  intermediate  appellate  courts,"  or  between  a 
court  of  intermediate  and  final  appeal,^^  jurisdiction  nearly  always  depends  on  the 
existence  of  one  or  more  of  the  criteria  mentioned  in  the  preceding  section.^^  The 
principle  that  courts  cannot  directly  adjudicate  the  rights  of  a  person  who  is  not  be- 
fore it  is  applicable  to  courts  exercising  appellate  jurisdiction.^*  Appeal  by  a  non- 
resident confers  on  the  appellate  court  jui-isdiction  of  the  person  to  support  pro- 
visional orders.^"  Appellate  jurisdiction  must  be  supported  by  a  sufficient  original 
jurisdiction  to  pronounce  the  judgment  being  reviewed  ^®  and  by  orderly  procedure 
efficient  to  bring  up  the  case,^^  else  it  can  do  nothmg  but  dismiss.^^  Where  appel- 
late jurisdiction  is  not  dependent  upon  the  filing  of  the  records,  it  is  not  divested 
by  the  destruction  of  the  records  filed.  ^^ 


10.  As  rank  of  courts  and  right  of  ap- 
peal is  regulated  by  statute,  fact  of  con- 
current jurisdiction  of  probate  and  common 
pleas  courts  in  certain  matters  does  not  re- 
quire that  appeal  from  probate  court  in  any 
one  of  those  matters  should  be  to  circuit 
instead  of  common  pleas  court.  Oberer  v. 
State,  8  Ohio  C.  C.   (N.  S.)   93. 

11.  Order  entered  by  county  court  ap- 
pointing conservator  is  not  an  order  in  "a 
suit  or  proceeding  in  law  or  equity"  and 
appeal  therefrom  goes  to  the  circuit  and 
not  to  the  appellate  court.  Gersman  v. 
Cooper,  125  111.  App.  402.  Appeals  from  judg- 
ments of  county  courts  allowing  or  disal- 
lowing claims  go  to  circuit  and  not  to  ap- 
pellate court.  Drake  v.  Lux,  125  111.  App. 
469.  A  proceeding  under  the  Insolvent  Debt- 
or's Act  is  a  "proceeding  at  law"  and  hence 
an  appeal  by  one  who  has  applied  to  the 
county  court  for  discharge  from  custody 
thereunder  must  be  taken  to  the  appellate 
and  not  to  the  circuit  court.  Groszglass  v. 
Von  Bergen,  121  111.  App.  212.  Appeal  lies 
to  county  court  and  not  to  appellate  divis- 
ion from  an  order  of  court  of  special  ses- 
sions committing  child  on  ground  that  she 
did  not  have  proper  guardianship.  People  v. 
O'Neill,  117  App.  Div.  826,  102  N.  Y.  S.  988. 
Where  judgment  by  default  is  entered  in 
municipal  court  against  defendant  who  has 
not  been  served  with  summons,  an  appeal 
lies  directly  to  appellate  division.  Altieri  v. 
Trotta,  53  Misc.  649,  103  N.  Y.  S.  715. 

12.  Appeal  held  not  to  lie  directly  to  court 
of  appeals  from  order  of  quarterly  court  ap- 
pointing receiver,  but  to  circuit  court,  and 
from  it  to  court  of  appeals.  Statutes  con- 
strued. Brown  v.  Crump,  29  Ky.  L.  R.  1226, 
96  S.  W.  1112.  Appeal  lies  from  decisions 
of  register  of  state  land  office  in  regard  to 
public  land  to  district  court  of  parish  where 
land  is  situated.  Rev.  St.  2976,  Acts  1886, 
p.  207,  No.  107,  §  2.  Darby  v.  Emmer  [La.] 
43  So  148.  Where  amount  claimed  exceeds 
$2,000,  an  appeal  lies  to  the  supreme  court 
under  Const,  art.  6,  §  4.  McAulay  v.  Tahoe 
Ice  Co.  [Cal.  App.]  86  P.  912.  Gen.  St.  1901, 
§  5019,  denies  appeals  to  supreme  court  only 
in  actions  where  there  is  nothing  in  con- 
troversy but  money  or  property  or  rights 
susceptible  of  valuation  in  money  and  the 
amount  does  not  exceed  $100,  and  an  appeal 
may  be  taken  from  an  order  sustaining  a 
demurrer  to  a  petition  to  enjoin  a  common 
nuisance.     State  v.  Coler   [Kan.]    89  P.  693. 

13.  See  ante.  §  4  C,  Reviewableness  May 
Depend  Upon  Character  or  Value  of  Action, 
Subject-Matter,  or  Controversy.  Under  con- 
stitution   and    statutes    of    Virginia    in    case 


involving  constitutionality  of  rule  of  state 
corporation  commission,  a  direct  appeal  does 
not  lie  from  judgment  of  justice  of  peace  to 
supreme  court  of  appeals.  Southern  R.  Co. 
V.  Hill  [Va.]  56  S.  E.  278.  In  a  suit  under 
Acts  1905,  pp.  89,  90,  c.  53,  Burns'  Ann.  Sup. 
1905,  §  5405f,  to  review  decision  of  railroad 
commission  in  proceedings  under  Acts  1897, 
pp.  237-239,  Burns'  Ann.  St.  §  5158a-515Sh, 
to  establish  an  interlocking  device  at  rail- 
road crossing,  an  appeal  lies  to  appellate 
court  and  not  to  the  supreme  court.  Grand 
Trunk  W.  R.  Co.  v.  Hunt  [Ind.]  78  N.  E.  975. 
Circuit  court  of  United  States  is  without 
jurisdiction  to  review  judgment  of  a  dis- 
trict court  in  bankruptcy,  no  such  jurisdic- 
tion being  conferred  by  statute  act  and  be- 
ing expressly  excluded  by  bankruptcy  act. 
Suit  seeking  to  recover  property  in  hands 
of  trustee  and  to  enjoin  him  from  obeying 
order  of  district  court.  Hatch  v.  Curtin,  146 
F.  200. 

14.  See  7  C.  L.  151. 

15.  See   7   C.   L.   161. 

16.  Where  land  court  had  jurisdiction  the 
superior  court  had  jurisdiction  of  issue  sub- 
mitted on  appeal.  Woodvine  v.  Dean  [Mass.] 
79  N.  E.  882.  Court  in  which  proceedings  to 
set  aside  a  judgment  obtained  by  fraud 
having  no  jurisdiction  thereof,  a  court  of 
general  jurisdiction  cannot  obtain  jurisdic- 
tion of  the  proceedings  by  an  appeal  being 
taken  to  it.  Steinmetz  v.  Hammond  Co. 
[Ind.]  78  N.  E.  628.  Judgment  of  circuit 
court  affirming  judgment  of  county  court 
void  for  want  of  jurisdiction  of  subject- 
matter  will  be  quashed  in  certiorari.  Sea- 
board Air  Line  Ry.  v.  Ray  [Fla.]  42  So.  714. 
Where  jurisdictional  amount  involved  is 
sufficient  to  give  superior  court  jurisdiction, 
court  of  appeal  of  California  has  jurisdic- 
tion on  appeal.  Morgan  v.  San  Diego  County 
[Cal.  App.]  86  P.  720.  Appellate  court  will 
not  consider  objections  to  equity  jurisdiction 
over  boundary  dispute  submitted  below  by 
consent.  Williams  v.  Wetmore  [Fla.]  41  So. 
545.  Where  answer  creates  equitable  issues 
of  which  city  court  had  no  jurisdiction,  the 
district  court  on  appeal  has  no  such  juris- 
diction. Ferguson-McKinney  Dry  Goods  Co. 
V.  Grear  [Kan.]  90  P.  770.  On  appeal  from 
probate  court  having  no  equitable  Jurisdic- 
tion, the  district  court  trying  the  case  de 
novo  cannot  exercise  such  jurisdiction.  Ross 
V.  Wollard  [Kan.]  89  P.  680  Judgment  void 
for  want  of  jurisdiction  is  appealable.  Evers 
v.  Gould,  105  N.  Y.  S.   150. 

17.  United  Iron  Works  Co.  v.  Sand  Ridge 
L.  &  Z.  Co.   [Mo.  App.]   102  S.  W.  1104. 

18.  Upon    an    attempted    appeal    from   the 
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§  6.  Bringing  up  the  cause. — The  section  dealing  with  dismissal  should  also 
l)e  consulted  for  effect  of  irregularity  or  delay  in  bringing  up  the  cause. 

(§6)  A.  General  nature  and  mode  of  practice.-'^ — The  appropriate  remedy 
for  review  ^^  and  matters  relating  to  the  transmission  and  filing  of  the  record  on 
appeal  --  are  discussed  in  other  sections.  Appeals  must  be  single.-^  Whether  a 
joint  appeal  should  be  allowed  rests  largely  in  the  discretion  of  the  trial  court.-* 
The  right  of  review  being  purely  statutory,-^  the  statutes  granting  it  must  be 
strictly  complied  with.-*^  In  case  a  statute  giving  the  right  of  appeal  fails  to  pre- 
scribe a  method  of  procedure,  the  method  prescribed '  in  other  like  cases  will  be 
adopted.-" 

(§6)     B.  Time  for  instituting  and  perfecting .^^ — Proceedings  for  review  must 
be  taken  -^  as  to  all  necessar}^  parties  ^^  within  the  time  prescribed  by  statute,^^ 


county  court  to  the  district  court  before  the 
entry  of  final  judgment,  the  latter  court  has 
no  authority  to  remand  the  cause  with  di- 
rections to  the  county  court  to  render  judg- 
ment and  file  a  supplementary  transcript 
and  return  in  the  district  court,  the  proper 
course  being  to  dismiss  the  attempted  ap- 
peal. Hayward  v.  Fisher  [Neb.]  110  N.  W. 
984. 

19.  Destruction  of  record  after  submis- 
sion does  not  prevent  a  decision.  In  re 
Davis'  Estate   [Cal.]   90  P.  711. 

20.  See  7  C.  L.  152. 

21.  See  §  2,  ante. 

22.  See  §   10,  post. 

23.  Where  two  actions  are  tried  together 
merely  for  convenience  and  are  not  united 
or  consolidated  in  sense  that  they  become 
by  order  of  court  one  action,  there  should 
be  separate  appeals.  V^'illiams  v.  Carolina 
&  N.  W.  R.  Co.   [N.  C]   57  S.  E.  216. 

24.  Lindblad  v.  Normal,  224  111.  362,  79  N. 
E.   675. 

25.  See  §   1,  ante. 

26.  Barney  v.  Elkhart  County  Trust  Co. 
[Ind.]  79  N.  B.  492.  Noncompliance  vs^ith  re- 
quirements which  entitle  appellant  to  have 
his  case  reviewed  cannot  be  excused  because 
failure  to  observe  them  is  due  to  negligence 
of  counsel.  Vivian  v.  Mitchell  [N.  C]  57  S. 
E.  167.  Certificate  of  importance  required  in 
certain  cases.  Merritt  v.  Crane  Co.,  225  111. 
181,  80  N.  E.  103.  Statutes  granting  appeal 
from  interlocutory  order  are  strictly  con- 
strued and  must  be  strictly  complied  with. 
Barney  v.  Elkhart  County  Trust  Co.  [Ind.] 
79  N.  E.  492.  Appeal  from  order  fixing  point 
of  crossing  of  steam  railroad  by  street  rail- 
road under  Acts  1903,  p.  125,  c.  59,  Burns' 
Ann.  St.  Sup.  1905,  §  5464a,  supplementary 
to  Acts  1901,  p.  461,  c.  207,  Burns'  Ann.  St. 
1901,  §  546Sa  et  seq.,  held  an  appeal  from 
an  interlocutory  order  which  should  have 
been  taken  as  directed  by  Burns'  Ann.  St. 
1901,  §  659,  relating  to  appeals  from  inter- 
locutory orders.  Terre  Haute  &  L.  R.  Co.  v. 
Indianapolis  &  N.  W.  Traction  Co.  [Ind.]  78 
X.  E.   661. 

27.  Statutes  providing  for  error  proceed- 
ings from  judgment  of  justice  of  the  peace 
govern  error  from  county  court.  Oakdale 
Heat  &  Light  "Co.  v.  Seymour  [Neb.]  110  N. 
V^-.   541. 

28.  See  7  C.  L.  152. 

20.  Where  service  of  notice  of  appeal, 
which  constitutes  taking  appeal  under  Rev. 
St.  1887,  §  4808,  was  had  on  April  17,  1905, 
from  judgment  entered  Feb.  18,  1905,  ap- 
peal is  timely  under  §  4808  allowing  60  days. 


Finney  v.  American  Bonding  Co.  [Idaho]  90 
P.  859.  Appeal  perfected  as  of  time  of  filing 
transcript  though  notice  not  given  until 
after  expiration  of  time  limit.  Niemitz  v. 
State  [Ind.  App.]  78  N.  E.  357.  Appeal  under 
Burns'  Ann.  St.  Supp.  1905,  §§  658,  659,  from 
interlocutory  order  for  injunction,  is  not 
perfected  by  filing  of  bond  and  granting  of 
appeal  by  trial  court,  but  by  additional  steps 
of  filing  transcript  and  assignment  of  errors 
in  court  to  which  appeal  is  taken  and  with- 
in time  prescribed  by  statute.  Barney  v. 
Elkhart  County  Trust  Co.  [Ind.]  79  N.  e! 
492.  Appeal  proceeding  is  not  commenced 
in  supreme  court  within  Gen.  St.  1901,  §  7342, 
until  petition  in  error  with  case  made  or 
transcript  attached  is  filed  with  clerk  to- 
gether with  praecipe  for  summons.  Kan- 
sas City  V.  Dore  [Kan.]  88  P.  539.  Under 
Code  1892,  §  46,  appeal  is  perfected  on  filing 
bond,  and  running  of  two-year  statute  of 
limitations  is  thereby  stopped.  Adams  Lum- 
ber Co.  V.  Stevenson  [Miss.]  42  So.  796. 
Where,  though  appeal  was  alloTved  within 
six  months  prescribed  by  circuit  court  of  ap- 
peals act,  no  citation  was  issued  to  defend- 
ants and  record  was  not  filed  by  return  day 
as  required  by  rule  16,  nor  until  nearly  year 
after  appeal  was  allowed,  circuit  court  of 
appeals  could  not  then  award  citation  and 
by  nunc  pro  tunc  order  allow  appeal  to  stand 
as  of  date  when  record  was  filed.  Hudson  v. 
Limestone  Natural  Gas  Co.  [C.  C.  A.]  144 
F.  952.  Giving  of  time  for  allowing  bill  of 
exceptions  does  not  postpone  running  of 
time  for  bringing  writ  of  error.  Kentucky 
Coal,  Timber,  Oil  &  Land  Co.  v.  Howes  [C. 
C.  A.]  153  F.  163.  Writ  of  error  is  not 
"brought"  within  Rev.  St.  §  1008,  until  ac- 
tually lodged  with  clerk  of  court  whicli  ren- 
dered judgment.  Id.  Order  allowing  writ 
of  error  conditioned  on  giving  bond  ineffec- 
tive until  condition  complied  with.     Id. 

30.  Jurisdiction  of  appeal  not  affected  by 
fact  that  published  notice  to  nonresident 
coparties,  under  Burns'  Ann.  St.  1901,  §  647, 
did  not  mature  until  expiration  of  time  limit 
for  appeal.  Hanley  v.  Mason  [Ind.  App.]  81 
N.   E.   610. 

31.  Appeal  must  be  taken  within  one  year 
from  date  of  rendition  of  decree.  Thorn- 
burgh  V.  Beakley  [Ark.]  102  S.  W.  362.  Ap- 
peal taken  on  sixty-first  day  after  entry  of 
order  appealed  from  is  too  late  under  Code 
Civ.  Proc.  §  939,  subd.  3.  Prlne  v.  Duncan 
[Cal.  App]  90  P.  713.  That  party  avails 
himself  of  all  the  time  allowed  for  perfect- 
ing appeal  is  not  sufficient  to  justify  dis- 
missal.     Jones    V.    Starr,    26    App.    D.    C.    64. 
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Avhicli  ordinarily  runs  from  the  date  when  an  appealable  order  or  judgment,  legallv 
sufficient,  becomes  a  finality  on  the  record,^^  or  from  the  time  Avhen  notice  of  entry  of 


Writ  of  error  on  judgment  in  civil  action 
not  sued  out  and  taken  within  six  months 
from  date  of  judgment,  as  required  by  Rev. 
St.  1892,  §  1271  (Gen.  St.  1906,  §1699),  where 
plaintiff  in  error  does  not  come  within  ex- 
ceptions of  statute,  confers  no  jurisdiction 
on  supreme  court.  Eaton  v.  McCaskill  [Fla.] 
43  So.  447.  Sufficiency  of  evidence  to  sus- 
tain verdict  cannot  be  revie'wed  on  appeal 
from  judgment  unless  appeal  is  taken  with- 
in 60  days  after  rendition  thereof.  Trull  v. 
Modern  Woodmen  of  America  [Idaho]  85  P. 
lOSl.  Under  Rev.  St.  1887,  §  4807,.  subd.  3, 
appeal  from  an  order  overruling  motion  for 
new  trial  not  taken  within  60  days  from 
entry  thereof  is  ineffectual.  Id.  Appeal  from 
decision  of  district  court  on  appeal  from 
order  of  board  of  commissioners  granting 
road  and  awarding  damages  is  under  Sess. 
Laws  1899,  p.  273,  §  4,  and  not  under  Sess. 
Laws  1899,  p.  249.  and  hence  if  taken  with- 
in 90  days  after  entry  of  judgment  is  timely. 
Latah  County  v.  Hasfurther  [Idaho]  88  P. 
433.  Appeal  in  suit  revived  against  per- 
.'jonal  representative  of  defendant  is  not 
subject  to  time  limit  prescribed  by  Burns' 
Ann.  St.  1901,  §§  2609,  2610,  growing  out  of 
matters  connected  with  a  decedent's  estate, 
but  is  controlled  by  Civ.  Code,  §§  644,  645, 
Burns'  Ann.  St.  1901,  pp.  304,  306,  relating 
to  time  of  appeals  in  general.  Hayes  v. 
Shirk  [Ind.]  78  N.  E.  653.  Appeals 
from  courts  of  Indian  Territory  to  circuit 
court  of  appeals  are  governed  by  same  lim- 
itation as  on  appeal  to  such  court  from  the 
United  States  circuit  courts.  Appeal  from 
probate  of  will  must  be  taken  within  six 
months.  In  re  Terrell's  Estate,  6  Ind.  T.  412, 
98  S.  W.  143.  Ruling  on  demurrer  made 
more  than  year  before  proceeding  in  error 
was  instituted  is  not  reviewable.  Missouri, 
etc.,  R.  Co.  V.  Murphy  [Kan.]  90  P.  290. 
Where  statute  limiting  time  within  which 
appeal  must  be  perfected  is  amended,  all  ap- 
peals not  perfected  are  controlled  by  amend- 
ment. Kansas  City  v.  Dore  [Kan.]  88  P.  539. 
A  party  is  entitled  as  matter  of  right  to  ap- 
peal from  judgment  at  any  time  within  two 
years  next  after  right  of  appeal  first  ac- 
crues. Rush  V.  Handley,  30  Ky.  L.  R.  170, 
97  S.  W.  726.  Where  appeal  was  dismissed 
for  failure  to  file  transcript  in  time,  held 
that  appellant  could  take  out  another  ap- 
peal before  clerk  of  supreme  court,  two 
years  not  having  elapsed  since  rendition  of 
judgment.  Alford  v.  Guffy,  30  Ky.  L.  R.  54, 
97  S.  W.  369.  Appeal  from  judgment  com- 
plete and  perfect  on  its  face  must  be  taken 
within  six  months  from  date  of  its  entry. 
Kearney  v.  Chicago,  etc.,  R.  Co.,  101  Minn. 
65,  111  N.  W.  923.  Where  motion  for  new 
trial  was  filed  in  proper  time,  but  was  not 
heard  until  term  following  that  in  which 
judgment  was  rendered,  when  it  was  over- 
ruled, and  appeal  was  allowed  by  circuit 
court  at  that  term,  held  that  such  appeal, 
being  taken  under  Rev.  St.  1899,  §§  806,  807, 
808,  was  in  time.  Lovell  v.  Kansas  City  So. 
R.  Co.,  121  Mo.  App.  466,  97  S.  W.  193.  Ap- 
peal perfected  in  May  from  Judgment  regu- 
larly entered  In  municipal  court  the  preced- 
ing October  is  too  late.  Park  v.  Regan,  105 
X.  Y.  S.  25.'..  Under  Code  Civ.  Proc.  §  1316, 
right  to  review  interlocutory  judgments  on 
appeal  from  final  judgment  is  not  affected  by 


expiration  of  time  within  which  separate 
appeal  therefrom  might  be  taken.  Bauer  v. 
Hawes,  115  App.  Div.  492,  101  N.  Y.  S.  455. 
Under  Civ.  Code,  §  574  (Wilson's  Rev.  & 
Ann.  St.  1903,  §  4772),  proceedings  to  re- 
view a  judgment  or  order  must  be  com- 
menced in  supreme  court  within  one  year 
from  rendition  or  making  thereof.  Hebeisen 
V.  Hatchell  [Okl.]  87  P.  643.  "Where  not  so 
commenced  supreme  court  is  without  juris- 
diction. Id.  Appeal  from  order  overruling 
motion  to  quash  summons  must  be  taken 
within  one  year  from  date  of  order.  Bux- 
ton V.  Alton-Dawson  Mercantile  Co.  [Okl.] 
90  P.  19.  Bill  of  exceptions  does  not  lie  to 
judgment  of  superior  court,  the  review  on 
exceptions  provided  for  by  statute  being  in- 
tended to  take  place  before  judgment  is 
entered.  In  re  Stillman  [R.  I.]  67  A.  4; 
Baker  v.  Tyler,  28  R.  I.  152,  66  A.  65.  Ap- 
peal from  judgment  and  order  denying  new 
trial  constitute  but  one  appeal  which  may 
be  taken  within  two  years  after  entry  of 
judgment,  and  right  to  have  the  sufficiency 
of  evidence  reviewed,  is,  therefore,  not  lost 
by  failure  to  appeal  within  sixty  days  after 
receiving  notice  of  denial  of  new  trial. 
Northwestern  Mortg.  Trust  Co.  v.  Ellis  [S. 
D.]  108  N.  W.  22.  Under  Acts  1897,  p.  312, 
c.  131,  writs  of  error,  or  appeals  in  nature 
of  writs  of  error,  may  not  be  taken  to  su- 
preme court  from  any  decree  of  court  of 
chancery  appeals  after  expiration  of  ten 
days  from  the  decree.  Brosnan  v.  Lancas- 
ter [Tenn.]  96  S.  W.  958.  Piling  petition  for 
additional  finding  of  facts  held  not  to  stop 
running  of  period  for  appeal.  Id.  Act  not 
modified  by  Acts  1903,  p.  98,  c.  58,  provid- 
ing that  clerk  of  court  of  chancery  appeals 
may  issue  execution  on  any  final  judgment 
or  decree  after  expiration  of  ten  days  al- 
lowed for  filing  of  petition  to  rehear.  Id. 
Even  if  construed  to  extend  time  until  peti- 
tion for  rehearing,  filed  in  time,  is  disposed 
of.  does  not  operate  to  extend  it  pending  de- 
termination of  petition  for  additional  find- 
ing of  facts.  Id.  No  error  in  final  or  an 
appealable  decree  will  be  considered  upon 
appeal  not  tak^n  within  two  years  from  its 
date.  Kelner  v.  Cowden  [W.  Va.]  55  S.  E. 
649.  But  when  order  for  payment  of  money 
is  so  appealed  from  and  is  based  solely  on 
former  order  which  is  null  and  void,  order 
so  appealed  from  will  be  reversed,  although 
former  order  was  entered  more  than  statu- 
tory period  before  appeal  was  allowed.  Id. 
Where  neither  party  has  appealed  from  final 
appealable  decn^?  within  time  prescribed  by 
statute  of  lindtations,  appellate  court  is 
without  jurisdiction  to  review  such  decree. 
Roush  V.  Hyre   [W.  Va.]   57  S.  E.  368. 

.32.  Appeal  held  to  be  taken  in  time  al- 
though more  than  statutory  period  had 
elapsed  since  rt-nditlon  of  first  of  two  de- 
crees rendered  in  case,  such  decree  not  be- 
ing final.  Hargus  v.  Hayes  [Ark.]  103  S.  W. 
163.  Under  Code  Civ.  Proc. .  §  939,  subd.  3, 
requiring  appeaLs  to  be  taken  from  inter- 
locutory judgment  in  partition  within  60 
days  after  jud.i>ment  or  order  is  entered  in 
minutes  of  court  or  filed  with  clerk,  appeal 
taken  on  March  18,  1906,  is  too  late  where 
order  was  entered  on  minutes  December  23. 
1905,  and  decro;  filed  January  9,  1906.  Bloom 
V.  Gordan    [Cal.]    90   P.    115.     Under   Rev.    St. 


9  Cur.  Law 


APPEAL  AND  PtEVIEW  §  6D. 


135 


judgment  is  served  "'■'  and  is  computed  according-  to  the  rules  applicable  to  other  pro- 
cedure.'* In  the  absence  of  a  statutory  provision  to  the  contrar}-,^^  the  court 
has  no  authorit}^  to  extend  the  time."** 

(§6)      C.  Affidavits  and  oaths.^' — An  affidavit  of  good  faith  is  required  in  some 
states.^® 

(§6)     D.  Notice,  citation,  or  su.nimons.^^ — Timely*"  and  regular  service*^  by 


1S87,  §  4807,  siibd.  3,  appeal  from  special 
order  after  final  judg-ment  must  be  taken 
within  60  days  after  judgment  is  made  and 
entered  on  minutes  of  court  and  filed  with 
clerk.  Campbell  v.  First  Nat.  Bank  [Idaho] 
S8  P.  639;  Oliver  v.  Kootenai  County  [Idaho] 
90  P.  107.  In  absence  of  rule  of  court,  party 
to  record  is  required  to  take  notice  of  differ- 
ent steps  in  proceeding  and  cannot  excuse 
failure  to  file  bill  of  exceptions  and  bond  in 
time,  by  plea  tliat  he  did  not  know  order 
had  been  written  up.  Oltman  v.  Schoen- 
beck,  120  111.  App.  351.  Where  order  leaves 
question  involving  merits  of  case  undis- 
posed of,  appeal  need  not  be  taken  there- 
from until  fino.l  decision  on  such  questions. 
Small  V.  Usher  [S.  C]  57  S.  E.  623.  Time 
witliin  which  to  appeal  is  not  extended  by 
pendency  of  appeal  from  clerk's  taxation  of 
costs  and  disbursements  which  are  allowed 
by  clerk  and  included  in  judgment.  Kearney 
V.  Chicago,  etc.,  R.  Co.,  101  Minn.  65,  111  N. 
"V^^.  923.  Order  retaxing  costs  is  not  entry 
of  new  judgment  so  as  to  extend  time  for 
taking  appeal  fiom  original  judgment.  Ost 
V.    Salmanowitz,   104  N.   T.   S.   849. 

Effect  of  motion  for  new  trial;  Where 
motion  for  new  trial  is  made  in  proper 
time,  limitation  on  right  to  appeal  runs 
from  refusal  of  new  trial.  Durbridge  v. 
State,  117  La.  841,  42  So.  337.  Since  motion 
for  new  trial  is  not  necessary  to  preserve 
ruling  on  motion  to  quasli  summons,  it  can- 
not extend  time  for  appeal.  Buxton  v.  Alton- 
Dawson  Mercantile  Co.  [Okl.]  90  P.  19.  Fil- 
ing of  motion  for  new  trial  after  five  days 
from  entry  of  judgment,  unless  done  ac- 
cording to  law,  does  not  prevent  judgment 
from  becoming  final  so  as  to  extend  time 
for  appealing.  Felt  v.  Cook  [Utah]  87  P. 
1092.  Where  appellant  relies  on  motion  for 
new  trial  not  n-.ade  ■within  five  days  from 
entry  of  judgment  to  stay  running  of  pe- 
riod within  which  to  appeal  from  judgment, 
he  must  make  it  affirmatively  appear  of  rec- 
ord that  his  belated  motion  was  filed  ac- 
cording to  law.     Id. 

Bankruptcy  i>rocceclings:  Under  §  25,  sub- 
.'^ection  3,  of  tlie  bankrupt  act,  appeal  from 
an  order  allowing  or  denying  discharge  must 
be  taken  "within  ten  days  after  the  judg- 
ment appealed  from  has  been  rendered."  In 
re  McCall  [C.  C.  A.]  145  F.  898.  Where 
order  denying  a  rehearing  was  entered  on 
journal  for  October  10,  with  indorsement 
"Filed  October  10,"  and  a  direction  "Enter 
this  order.  J.  M.,  Judge.  Oct.  16,"  it  was 
presumed  that  "Oct.  16"  was  a  clerical  mis- 
take since  judge's  approval  had  no  proper 
place  in  journal,  hence  time  began  to  run 
from  October  10.  Id.  Time  limit  does  not 
begin  to  run  until  disposition  of  timely  mo- 
tion for  rehearing.  Id.  Thirty-day  limita- 
tion prescribed  by  general  order  36  for  tak- 
ing appeals  from  final  orders  of  circuit  court 
of  appeals  cannot  be  extended  by  filing  peti- 
tion for  rehearing  after  30  days  has  expired. 
Conbov  v.  First  Nat.  Bk.,  203  U.  S.  141,  51 
Law.  kd.  128. 


33.  Notice  of  entry  of  judgment  in  City 
Court  of  New  York  reciting  judgment  to 
have  been  "entered  herein  in  the  office  of 
the  clerk  of  the  court  within  named"  is  suf- 
ficient to  limit  time.  Leer  v.  Wormser,  52 
Misc.  455,  103  N.  Y.  S.  562. 

34.  Day  on  Vy-hich  judgment  or  decree  was 
rendered  in  computing  time  fixed  by  Kirby's 
Dig.  §  1199.  Cnnnerly  v.  Dickinson  [Arlv.] 
99  S.  W.  82.  Under  Pub.  Acts  1905,  p.  264, 
c.  24,  when  findings  of  fact  for  appeal  were 
filed  and  notice  thereof  given  in  July,  it 
was  not  necessary  to  file  appeal  within  ten 
days  after  such  notice,  July  and  August  be- 
ing excluded  by  the  statute.  Young  v.  Le- 
mieux  [Conn.]  63  A.  436.  Appeal  may,  how- 
ever, be  perfected  by  filing  finding  of  fact 
and  giving  notice  thereof  in  July  and  Au- 
gust to  become  operative  thereafter.     Id. 

35.  Application  to  extend  time  to  appeal 
from  order  of  the  county  court  to  circuit 
■court  under  St.  189S,  §  4035,  authorizing 
such  extension  for  good  cause  shov/n,  is  ad- 
dressed to  discretion  of  circuit  court  and  its 
refusal  to  grant  extension  will  not  be  dis- 
turbed in  absence  of  an  abuse.  Maxcy  v. 
Ellison    [Wis.]    112  N.  W.  424. 

36.  Brown  v.  Prown  [Ind.]  80  N.  E.  535. 
In  absence  of  active  fraud  or  concealment. 
Hurst  v.  Hawkins  [Ind.  App.]  80  N.  E.  42. 
Appellate  division  is  without  power  to  grant 
order  nunc  pro  tunc  as  of  date  in  preced- 
ing term  allowing  appeal  to  court  of  ap- 
peals where  its  power  to  allow  appeal  ter- 
minated at  expiration  of  such  term.  In  re 
City  of  New  York,  103  N.  Y.  S.  911. 

sr.     See  7  C.  L.  154.  ' 

38.  Affidavit  held  not  that  of  corporation 
but  of  its  president  in  his  personal  capacity 
and  insufficient  under  Rev.  St.  1899,  §  80S. 
United  Iron  Woiks  Co.  v.  Sand  Ridge  L.  &  Z. 
Co.    [Mo.  App.]   102  S.  W.  1104. 

an.     See  7  C.  L.  154. 

40.  Notice  after  expiration  of  year  is 
sufficient  wliere  transcript  is  filed  within 
year  allowed  for  appeal.  Niemitz  v.  State 
[Ind.  App.]  78  N.  E.  357.  Under  Burns'  Ann. 
St.  1901,  §  647,  jurisdiction  of  nonresident 
coparties  is  complete  upon  expiration  of 
publication  for  time  specified  by  the  stat- 
ute. Hanley  v.  Mason  [Ind.  App.]  81  N.  E. 
610.  Under  Code  Civ.  Proc.  1902,  §  345,  no- 
tice of  appellant's  intention  to  appeal  must 
be  given  within  ten  days  after  rising  of 
circuit  court.  Foster  v.  Western  Union  Tel. 
Co.  [S.  C]  57  S.  E.  760.  Delay  in  issuance 
of  alias  citation  after  return  of  first  cita- 
tion, which  showed  defective  service,  held 
ground  for  dismissing  writ  of  error,  statute 
providing  that,  on  return  of  citation  not 
executed,  clerk  shall  forthwith  issue  an 
alias  citation.  Aspley  v.  Alcott  [Tex.  Civ. 
App.]  99  S.  W.  1133;  Aspley  v.  Wheat  [Tex. 
Civ.  App.]  99  S.  W.  1135.  Where  notice  is 
not  served  until  after  expiration  of  ninety 
days  from  entry  of  judgment,  appeal  may  be 
dismissed.  Krutz  v.  Isaacs  [Wash.]  86  P. 
167;  Shipley  v.  McPherson  [Wash.]  89  P.  408. 
Extension    of    time:       .Supreme    court    has 
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the  appellant  on  the  opposing  parties/-  or  those  of  them  whose  rights  will  be  af- 
fected by  a  reversal  *^  of  such  notice  of  appeal,  citation,  or  summons  as  the  practice 
riequires,'**  in  due  form,'*"  distinctly  specifying  the  order  or  judgment  appealed 
from/®  properly  signed  *"  and  addressed  to  the  party  to  be  notified/^  is  usually 


power  to  extend  time  iipon  proper  showing'. 
Baca  V.  Anaya  [N.  M.]  S9  P.  314.  Where  was 
continuous  ses.sion  of  court  until  Aug.  8,  on 
which  day  appeal  was  granted  in  open  court, 
and  appeal  was  made  returnable  on  Sept.  29, 
and  from  that  day  time  was  extended  to 
Oct.  1,  held  that  service  of  citation  before 
extension  had  elapsed  was  in  time.  May- 
ville  Canal  Co.  v.  Lake  Arthur  Rice  Mill.  Co. 
[La.]   44  So.   260. 

41.  Where  residence  of  necessary  parties 
is  in  same  place  and  known  to  appellant, 
notice  cannot  be  served  by  mail  but  service 
must  be  made  by  leaving  notice  at  residence 
as  required  by  Code  Civ.  Proc.  §  1011,  subsec. 
2.  Koyer  v.  Benedict  [Cal.  App.]  87  P.  231. 
Method  of  service  named  in  Acts  1905,  c.  114, 
§  2,  is  not  exclu.sive,  but  under  Comp.  Laws, 
§  2964,  service  by  publication  is  permissible 
where  parties  are  numerous  and  personal 
service  or  service  by  mail  is  impossible. 
Baca  V.  Anaya  [N.  M.]  89  P.  314.  Where 
record  has  been  filed  in  supreme  court  and 
service  of  citation  is  only  thing  necessary 
to  vest  it  with  complete  jurisdiction,  notice 
for  publication  issues  therefrom  and  not 
from  trial  court.  Id.  Filing  of  notice  by 
clerk  of  circuit  court  is  service  upon  him. 
Zahorka  v.  Geith,  129  Wis.  498,  109  N.  W. 
552. 

42.  Service  on  guardian  after  death  of 
ward  insufficient  to  give  jurisdiction  of 
guardian  either  in  official  or  personal  ca- 
pacity, guardianship  being  terminated  by 
death  of  ward.  Hurst  v.  Hawkins  [Ind. 
App.]  80  N.  E.  42.  Failure  to  serve  neces- 
sary party  fatal  to  appellate  jurisdiction. 
Knight  V.  Acton  [Iowa]  109  N.  W.  1089. 
Under  Rev.  St.  1S9S,  •§  3305,  as  amended  by 
Laws  1899,  p.  83,  c.  62,  requiring  notice  to 
be  served  on  adverse  party,  notice  must  be 
served  upon  each  of  them.  Nelden-Judson 
Drug  Co.  v.  Commercial  Nat.  Bank  [Utah] 
86  P.  498. 

Service  on  attorney:  Where  notices  were 
not  addressed  to  a  party  nor  his  attorney, 
admission  of  service  by  his  attorney,  who 
was  also  attorney  for  another,  limited  as 
attorney  for  latter,  is  not  an  admission  as 
to  him.  Burnett  v.  Piercy,  149  Cal.  178,  86 
P.  603.  Sufficient  notice  is  given  when  ci- 
tation Is  served  on  attorney  of  record  of  non- 
resident parties.  McGowan  v.  Elroy,  28  App. 
D.  C.  86.  Under  Rev.  St.  1895,  art.  1397, 
alias  citation  issued  for  service  on  attorneys 
of  defendant  in  error,  where  original  cita- 
tion was  returned  not  executed,  must  state 
that  it  is  an  alias  citation.  Vineyard  v.  Mc- 
Combs  [Tex.]  99  S.  W.  544.  Return  of  ci- 
tation for  defendant  in  error  is  not  suffi- 
cient under  Rev.  St.  1895,  art  1398,  to  lay 
basis  for  service  on  his  attorneys  of  record 
if  it  fails  to  state  diligence  used  to  And  de- 
fendant in  error.  Id.  Where  different  at- 
torneys appear  of  record  for  several  de- 
fendants, fact  that  attorneys  for  one  signed 
as  "attorneys  for  defendants"  when  acknowl- 
edging .service  of  notice  of  appeal  does  not 
estop  other  parties  from  denying  service. 
Nelden-Jud.son  Drug  Co.  v.  Commercial  Nat 
Bk.    [Utah]    86  P.   498. 


43.  Where  receiver  is  appointed  in  action 
to  establish  trust  in  fund,  a  defendant,  made 
party  as  beneficiary,  is  an  "adverse  party" 
within  Code  Civ.  Proc.  §  940,  on  appeal  by 
other  defendants  from  order,  since  he  has 
an  interest  which  may  be  affected.  Ford  v. 
Freeman  [Cal.  App.]  89  P.  1071.  On  appeal 
from  judgment  foreclosing  mortgage  by  sub- 
sequent grantee  who  contends  that  mort- 
gage is  void,  mortgagors  who  may  be  held 
personally  on  their  notes  are  adverse  parties 
on  whom  notice  must  be  served.  Koyer  v. 
Benedict  [Cal.  App.]  87  P.  231.  Where  in 
partition  it  was  decided  that  plaintiff  and 
two  of  the  defendants  each  had  third  in- 
terest and  another  defendant  had  lien  on 
one  interest,  failure  to  give  latter  notice  is 
not  ground  for  dismissal  as  court  may  de- 
cide case  without  affecting  his  interest. 
Burnett  v.  Piercy,  149  Cal.  178,  86  P.  603. 
Defaulting  codefendant  as  to  whom  no  issue 
is  joined  is  not  one  adversely  interested  in 
decision  and  a  failure  to  serve  liim  does  not 
deprive  supreme  court  of  jurisdiction.  Oliver 
V.  Perry,  131  Iowa,  654,  109  N.  W.  183. 
Where  land  on  which  plaintiff  attempted  to 
impose  lien  had  been  sold  to  third  party 
under  bond  for  deed,  but  grantors  success- 
fully contested  rights  of  such  person  and 
also  of  plaintiff",  such  third  person  was  an 
•'adver.se  party"  within  B.  &  C.  Comp.  §  549, 
on  appeal  by  plaintiff.  Kramer  v.  Marsh 
[Or.]  90  P.  583.  Where  judgment  is  ren- 
dered against  railroad  company  and  another 
for  death  of  an  employe,  on  appeal  by  com- 
pany codefendant  is  an  "adverse  party" 
within  Rev.  St.  1898,  §  3305,  upon  whom 
notice  must  be  served,  as  larger  judgment 
might  be  rendered  against  him  on  retrial. 
Griffin  v.  Southern  Pac.  Co.  [Utah]  87  P. 
1091. 

44.  Where  an  appellant  fails  to  file  bond 
within  time  prescribed  by  court,  his  appeal 
will  be  a  vacation  appeal  within  roll  re- 
quiring notice  on  such  appeals,  though  a 
bond  was  filed  by  a  joint  appellant.  Cin- 
cinnati, H.  &  D.  R.  Co.  V.  Acrea  [Ind.  App.] 
81  N.  E.  213.  Under  Court  and  Practice  Act 
1905,  §§  34,  490,  and  rule  32  of  supreme 
court,  failure  to  give  in  due  time  the  notice 
of  filing  of  bill  of  exceptions  is  a  jurisdic- 
tional defect.  Smith  v.  Haskell  Mfg.  Co. 
[R.    I.]    65    A.    610. 

4.1.  Signature  by  living  petitioners  in 
ditch  proceedings  and  by  heirs  at  law  of 
those  deceased  is  sufficient.  Kline  v.  Hagey 
[Ind.]  81  N.  E.  209.  Notice  on  joint  appeal 
from  single  decision  need  not  specify  which 
of  parties  is  prosecuting  the  appeal.  Id. 
Notice  of  "appeal"  will  not  suffice  as  notice 
of  suing  out  of  writ  of  error.  Kelmel  v. 
Nine,  121  Mo.  App.  718,  97  S.  W.  635.  Upon 
appeal  from  probate  to  circuit  court,  notice 
must  be  in  writing  and  must  state  all  the 
reasons  upon  which  appellant  relies,  and 
trial  in  circuit  court  will  be  restricted  to 
reasons  assigned.  In  re  Beers  [Mich.]  14 
Det.  Leg.  N.   105,   111  N.  W.  915. 

4C.  Where  record  shows  that  preliminary 
injunction  was  granted,  notice  of  appeal 
from    an    order    "denying    plaintiff's    motion 
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requisite.  In  Arkansas  on  appeal  from  an  order  granting  a  new  trial  the  notice 
must  contain  an  assent  that,  in  case  of  affirmance,  judgment  absolute  shall  be  ren- 
dered against  appellant."  In  some  states  no  notice  is  necessary  where  the  appeal 
is  allowed  by  the  court  in  which  the  Judgment  is  rendered.^"  ISTotice  given  in  open 
court  is  generally  sufficient.''^  Clerical  errors  may  be  disregarded."  In  some  states 
the  court  may  in  certain  cases  allow  service  on  omitted  parties  after  the  expir^iion 
of  the  time  for  appeal.^^  Appearance  ordinarily  cures  failure  to  serve  notice,^* 
though  in  some  states  appearances  of  counsel  does  not.^^  Statutory  provisions  as 
to  the  day  to  which  the  appeal  may  be  made  returnable  must,  of  course,  be  com- 
plied with.^^ 

(§6)     E.  Application  for  leav.e  to  appeal  "  or  for  a  writ  of  error,°^  made  within 


for  a  preliminary  Injunction"  was  Ineffec- 
tive. Bishop  V.  Owens  [Cal.  App.]  89  P.  844. 
Notice  of  appeal  from  an  order  "denying 
plaintiff's  motion  for  a  temporary  injunc- 
tion" is  ineffective  as  an  appeal  from  an 
order  dissolving  an  injunction  previously 
granted.  Id.  Where  notice  recited  that  ap- 
peal was  taken  from  judgment  entered 
against  appellant  on  certain  date  and  only 
judgment  in  record  was  entered  in  favor  of 
appellant  on  different  date,  appeal  will  be 
dismissed.  Oberwager  v.  Levy,  101  N.  Y. 
S.  793.  An  appeal  from  judgment  entered 
on  order  overruling  demurrer  as  frivolous 
does  not  limit  review  to  question  of  whethei 
;^udgment  complies  with  order,  though  no- 
ice  does  not  state  an  intention  to  review 
■irder.  Smith  v.  Thompson,  103  N.  Y.  S.  336. 
As  strictly  speaking  tliere  can  be  no  judg- 
ment in  summary  proceedings,  notice  of  ap- 
peal in  such  a  proceeding  reciting  that  it 
is  from  a  judgment  is  sufficient  to  apprise 
respondent  that  it  is  from  final  order.  Sey- 
mour V.  Hughes,  105  N.  Y.  S.  249.  Notice 
given  in  open  court  at  time  of  rendering 
decree  appealed  from  and  entered  in  journal 
;is  part  of  decree  sufficiently  identifies  decree 
tippealed  from.  In  re  Crawford's  Estate 
[Or.]  90  P.  147.  "V\'here  notice  is  otherwise 
-sufficient,  attempt  to  notice  an  appeal  from 
an  order  overruling  motion  for  new  trial 
may  be  disregarded  as  surplusage.  Lyon 
v.  Mauss   [Utah]    87  P.  1014. 

47.  Laws  1905,  p.  323,  c.  114,  §  2,  requiring 
citation  to  be  signed  by  clerk  of  district 
court,  does  not  apply  to  notice  for  publica- 
tion issued  out  of  supreme  court.  Baca  v. 
Anaya   [N.  M.]    89  P.  314. 

48.  Statute  requiring  notice  to  be  served 
on  adverse  party  and  clerk  of  lower  court 
held  not  to  require  notice  to  be  directed  to 
clerk.  Zahorka  v.  Geith,  129  Wis.  498,  109 
N.   W.   552. 

49.  Kirby's  Dig.  §  1188.  Requirement  is 
mandatory  and  appeal  will  be  dismissed  if 
it  is  not  complied  with.  Grayson  v.  St. 
Louis,  etc.,  R.  Co.  [Ark.]  102  S.  W.  1111. 
Filing  such  ass<nt  in  appellate  court  m.ore 
than  one  year  after  appeal  granted  is  not 
sufficient.  Osborn  v.  Le  Maire  [Ark.]  102  S. 
W.   372. 

50.  Rev.  St.  1899,  §  811,  refers  only  to  ap- 
peals granted  by  appellate  court  by  special 
order  under  §  810.  Lovell  v.  Kansas  City  So. 
Fi.    Co.,    121    Mo.    App.    466,    97    S.   W.    193. 

51.  Where  appeal  is  taken  during  term 
at  which  judgment  is  signed  and  day  after 
the  signing,  it  may  be  taken  by  motion  in 
open  court  and  citation  is  unnecesary.    Glain 


y.  Sparandeo  [La.]  44  So.  120.  Notice  given 
in  open  court  at  time  decree  appealed  from 
was  rendered  and  entered  on  journal  as  part 
thereof  is  sufficient.  In  re  Crawford's  Es- 
tate [Or.]  90  P.  147.  Issuance  of  citation 
not  jurisdictional  where  appeal  allowed  in 
open  court.  Columbus  Chain  Co.  v.  Stand- 
ard  Chain   Co.    [C.    C.    A.]    145    F.    186. 

52.  Notice  otherwise  sufficient  is  not  fa- 
tally defective,  especially  after  appearance 
of  appellee,  merely  because  of  misnomer  of 
appellant.  Heinz  v.  Roberts  [Iowa]  110  N. 
W.  1034. 

53.  Where  defendant  served  notice  upon 
plaintiff  and  upon  such  of  his  codefendants 
as  served  notice  of  entry  of  judgment  upon 
him,  appeal  will  not  be  dismissed  because 
of  failure  to  serve  defendants  though  their 
interests  were  adverse,  but  under  §  1303, 
Code  Civ.  Proc,  appellant  will  be  permitted 
to  serve  notice  on  such  defendants.  Smith 
V.  Havens  Relief  Fund  Soc,  115  App.  Div. 
185,    100   N.   Y.    S.    932. 

54.  Written  appearance  acknowledging 
service  and  consenting  to  be  bound  by  any 
judgment  rendered.  In  re  Mayhew's  Estate 
[Cal.  App.]  87  P.  417.  Stipulation  that  ap- 
peal has  been  "perfected"  signed  by  an  at- 
torney of  record  of  a  party  waives  failure  to 
serve  notice.  Burnett  v.  Piercy,  149  Cal. 
178,  86  P.  603.  Where  appeal  is  determined 
on  merits  as  against  one  claiming  to  be 
adverse  partj',  his  motion  to  dismiss  for 
failure  to  serve  notice  will  not  be  con- 
sidered. In  re  Russell's  Estate  [Cal.]  89 
P.  345.  Failure  of  appellant  to  serve  cita- 
tion held  waived  where  appellee  consented 
to  appellant's  designation  of  the  parts  to 
be  included  in  the  transcript.  Dowling  v. 
Buckey,    26   App.   D.   C.   266. 

55.  Failure  to  serve  notice  on  necessary 
partj'.  Knight  v.  Acton  [Iowa]  109  N.  W. 
1089. 

56.  Appeal  taken  within  thirty  days  of 
term  must  be  made  returnable  to  a  day  in 
such  term  not  less  than  thirty  and  not  more 
than  fifty  days  from  date  of  appeal.  Griffith 
V.  Henderson  [Fla.]  42  So.  705.  Appeal  re- 
turnable to  a  certain  term  without  specify- 
ing dav  thereof  is  returnable  to  first  day.    Id. 

57.  See  7  C.  L.  156. 

5S.  While  the  clerk  of  a  United  States 
circuit  court  may  issue  a  writ  of  error  to 
that  court,  it  is  not  his  duty  to  do  so  unless 
requested,  but  plaintiff  in  error  must  apply 
for  the  writ  and  deposit  it  for  filing  when 
issued.  Delay  not  excusable  for  inaction 
of  cierk.  Kentucky  Coal,  etc.,  Co.  v.  Hawes 
[C.  C.  A.]   153  F.  163. 
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the  time  ^"  and  iu  the  maimer  prescribed  b}-  law,""  is  necessar}^  in  some  jurisdictions. 
Practice  varies  as  to  the  necessity  of  an  accompanying  assignment  of  errors.®^ 

(§6)  F.  Allocatur,  order  for  or  aUowance  of  appeal;  certificate.*^- — An  allow- 
ance of  the  appeal  is  necessary  in  all  practices  where  an  appeal  does  not  go  as  of 
right.''^  The  necessity  of  dating  ®*  and  signing  the  order  of  allowance  ®^  depends 
upon  the  statutes  and  rules  of  courts  of  the  various  states.  Clerical  err-ors  will  1)6 
disregarded.'''®  An  allowance  improvidently  granted  may  be  vacated.**'  Failure  to 
issue  a  vrrit  of  error  is  sometimes  held  toi  be  immaterial  where  the  record  is  brought 
up  and  filed  by  the  party  seeking  it  in  the  first  instance.*'^  Writs  of  en-or  from  thL> 
Federal  circuit  court  of  appeals  to  the  Federal  district  court  must  issue  in  the  name 
of  the  president  of  tlie  Ignited  States  and  be  attested  Ijv  the  chief  justice  of  tlie 
supreme  court  and  the  clerk  of  the  circuit  court.®^ 

(§6)  G.  Bonds,  security,  payment  of  costs J° — Supersedeas  bonds'^  and  liabil- 
ity on  appeal  bonds  are  treated  in  other  sections.'^-  A  bond  or  security  for  the  pay- 
ment of  costs  is  ordinarily  required'^  except  as  dispensed  with  by  statute.'*     It 


59.  Where  appeUant  failed  to  apply  for 
leave  to  appeal  within  statutory  time,  court 
has  no  jurisdiction  to  grant  an  application 
nunc  pro  tunc  as  of  date  of  judgment.  Wal- 
ton V.  Canon  City  [Colo.]  88  P.  860.  Where 
a  claim  of  appeal  and  bond  were  filed  several 
months  prior  to  settlement  of  case  on  ap- 
peal, failure  tO-  file  second  claim  after  settle- 
ment of  case,  under  Pub.  Acts  1899.  p.  380, 
No.  243,  providing  that  appeal  must  be 
claimed  within  forty  days  after  settlement 
of  case  on  appeal,  is  not  fatal  wliere  no  harm 
resulted.  Patterson  v.  Hync-s  [Mich.]  14  Det. 
Leg.  N.  287,  112  N.  'W.  129.  Inasmuch  as 
no  express  authority  is  given  judges  of  cir- 
cuit court  by  Jones'  local  option  law  (98 
O.  L.  68)  or  any  statute  to  grant  leave  to 
file  petition  in  error  in  vacation  at  cham- 
bers, petition  filed  at  such  time  and  by  such 
leave  must  be  striken  from  files.  In  re  The 
Jones'  Local  Option  Law,  S  Ohio  C.  C.  (N. 
S.)    574. 

60.  Under  Burns'  Ann.  St.  1901,  §  5671,  re- 
lating to  appeals  in  ditch  proceedingSj  entry 
of  prayer  for  appeal  upon  order  boolc  is  not 
essential.  Smith  v.  Gustin  [Ind.]  80  N.  E. 
959. 

61.  Assignment  of  error  made  in  court 
of  civil  appeals,  but  not  embraced  in  peti- 
tion for  writ  of  error,  cannot  be  considered 
by  supreme  court.  Texas  Co.  v.  Stephens 
[Tex.]   103  S.  W.  481. 

02.     See   7    C.    L.    157. 

63.  Order  granting  appeal  held  one  in 
favor  of  both  defendants.  State  v.  Davis 
[La.]  44  So.  4.  Judges  of  civil  district  of 
parish  of  Orleans  may  sit  in  each  other's 
places  in  each  otlier's  absence,  and  judge  so 
sitting  may  grant  appeal  from  judgment 
rendered  by  absent  judge.  Bolden  v.  Barnes 
[La.]  42  So.  934.  Appeal  may  be  taken  from 
county  court  to  circuit  court  without  an 
order  of  former  court  granting  it.  Estate 
of  Augustus  Switzer  v.  Gertenbach,  122  111. 
.\pp.  26. 

64.  Objection  that  order  of  appeal  was 
not  dated  held  untenable,  where  minutes 
showed  that  it  was  entered  in  open  court 
on  certain  day,  that  being  all  that  rules 
of  practice  require,  and  minutes  being  evi- 
dence of  highest  rank.  Succession  of  Diel- 
niann   [La.]  43  So.  972. 

65.  Order  of  appeal  entered  on  motion  in 
<P'-n  court  need  not  be  signed  by  trial  judge. 
Wiic-cesslon     of    Dielmann     [La.]     43     So.     972. 


66.  When  from  motion  and  order  of  ap- 
peal it  is  clear  tliat  it  is  the  litigant,  througii 
his  counsel,  w^ho  complains  of  the  judgment, 
and  wlio  prays  for  and  is  allowed  the  appeal, 
sucli  appeal  will  not  be  dismissed  because 
of  some  slight  confusion  in  pronouns  used. 
Alba  V.  Provident  Sav.  Life  Assur.  Soc.  [La.] 
43   So.   663. 

67.  MacKenzie  v.  Pease  [C.  C.  A.]  146  F. 
743. 

68.  Absence  of  praecipe  for  the  issuance 
of  and  nonissuance  of  writ  not  fatal.  McCain 
Co.  V.  Kingsley  126  111.  App.   165. 

69.  That  a  writ  was  attested  by  the  judge 
and  clerk  of  district  court  held  an  amend- 
able defect.  Long  v.  Farmers'  State  Bk. 
[C.   C.   A.]    147   F.    360. 

70.  See    7    C.    L.    157. 

71.  See   §   7,  post. 

72.  See    §    17,   post. 

73.  Where  judgment  is  rendered  against 
principal  and  liis  surety,  and  writ  of  error 
is  sued  out  but  bond  is  filed  by  surety  alone, 
no  jurisdiction  is  acquired  to  pass  upon 
rights  of  principal.  Turner  v.  Franlclin 
[Ariz.]  85  P.  1070.  Where  appeal  is  taken 
from  order  directing  entry  of  judgment  and 
from  judgment  entered  pursuant  thereto, 
only  one  undertaking  is  necessary.  McAu- 
lay  v.  Tahoe  Ice  Co.  [Cal.  App.]  86  P.  912. 
On  appeal  from  judgment  entered  on  an 
order,  fact  that  notice  states  that  an  appeal 
is  taken  from  order  and  judgment  does  not 
render  single  bond  wliich  fails  to  state  as 
to  which  appeal  it  is  condition  insufficient. 
Abrams  v.  White,  11  Idaho,  497,  83  P.  602. 
Burns'  Ann.  St.  1901,  §  647a,  authorizing 
coparties  who  do  not  appeal  to  assign  error 
within  certain  time  on  appeal  by  other  par- 
ties, does  not  relieve  such  coparties  from 
necessity  of  filing  bond  wltliln  time  allowed 
In  term  time  appeal,  and  where  no  such 
bond  is  filed  the  appeal  is  a  vacation  appeal 
as  to  such  coparties.  Cincinnattl,  etc..  R. 
Co.  v.  Acrea  [Ind.  App.]  81  N.  E.  213.  Upon 
appeal  from  county  to  circuit  court  from 
judgment  in  settlement  of  a  guardian's  ac- 
count, bond  must  be  feiven.  Ky.  St.  1903. 
§  978;  Civ.  Code  Proc.  tit.  16.  c.  2,  §§  700. 
724.  In  re  Huggins  [Ky.]  102  S.  W.  849. 
Though  bond  executed  by  president  of  police 
jury  could  not  be  regarded  as  that  of  such 
jury,  held  that  it  was  sufficient  to  support 
appeal  by  jury  when  regarded  as  executed 
b.\-    riresident    in    aid   of   appeal,    signature,   of 
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need  run  only  to  sucli  parties  a?  ma}-  be  affected  by  the  appeal. '"^  Failure  to  give 
the  full  name  of  a  corporate  obligee  is  immaterial  where  it  is  otherwise  sufficiently 
identified.'*'  The  amount,"  sureties,'^  and  the  terms  and  conditions  of  the  bond  '* 
ar€  largely  regulated  by  statute.     Approval  by  the  court  *°  or  the  clerk  ^^  is  o-ener- 


appeUant  not  being  necessary.  State  v.  Da- 
vis [La.]  44  So.  4.  Giving  of  bond  not  juris- 
dictional whore  appeal  allowed  in  open 
court.  Columbus  Chain  Co.  v.  Standard 
Chain  Co.   [C.  C.  A.]   145  F.  186. 

74.  State  need  not  give  bond  on  appeal 
in  suit  under  intrusion  Into  office  act.  State 
V.   Reid    [La.]    42   So.   662. 

31uiiicipalitie.s:  L'nder  Mills'  Ann.  St. 
§  4444,  city  appealing  from  adverse  judg- 
ment rendered  in  its  police  magistrate's 
court  need   not  give   bond;    §    15,   Laws    1885, 


deliver  transcript  to  appellant  on  ground 
that  appeal  bond  is  not  in  double  amount  of 
costs,  where  bond  recites  that  amount  is 
double  "fixed  by  the  clerk,"  and  is  approved 
by  him.  Taylor  v.  Gardner  [Tex.  Civ.  App.] 
99    S.    W.    411. 

78.  "Word  "cashier"  appended  to  signature 
of  surety  held  merely  descriptio  personae. 
Xorthup  V.  Bathrick  [Neb.]  110  X.  W.  685. 
Sureties  on  appellant's  cost  bond  below  are 
not  Ineligible  as  sureties  on  appeal  bond, 
though      judgment     was      rendered     against 


p.    289,    requiring    bond    in    all    appeals    from  |  them    for    costs.       Taylor    v.    Gardner     [Tex. 
such  court  not  applying.     Hummel  v.   Ouray  ,  Civ.  App.]   99  S.  W.  411. 


[Colo.]  88  P.  582.  :\Iunicipality  may  appeal 
from  interlocutory  order  granting  injunction 
without  giving  bond.  City  of  Chicago  v. 
O'Hare,  124  111.  App.  290.  Suit  for  manda- 
mus to  compel  mayor  and  council  to  submit 
question  of  disincorporation  to  voters  is 
action  against  city,  and  it  need  not  give 
bond  on  appeal.  Parish  v.  Collins  [Wash.] 
86    P.    537. 

Person.^  appealing  »»»  repre.sentative  or 
Ijdufiary  cap.-«city:  One  appealing  from  an 
order  of  probate  court  revoking  letters  of 
adminstration  appeals  as  an  individual,  and 
^'lev.  St.  1901,  par.  1947,  excusing  an  admin- 
istrator or  executor  from  giving  bond  unless 
lie  is  personally  charged,  does  not  apply. 
Tn  re  Morales'  Estate  [Ariz.]  89  P.  540. 
ICxecutor  and  residuarj^  legatee  who  has 
given  bond  to  pay  debts  and  legacies  under 
§  5030,  Cobbey's  Ann.  St.  1903,  is  absolved 
from  necessity  of  giving  appeal  bond  in 
cases  which  involve  contest  upon  claims 
against  estate.  Thompson  v.  Pope's  Estate 
[Xeb.]  109  X.  V\'.  498.  Appeal  from  judg- 
ment against  defendant  individually  held 
taken  in  his  individual  capacity  and  not  as 
independent  executor,  so  that  he  was  not 
relieved  from  necessity  of  giving  bond. 
Tison  V.  Gass  [Tex.  Civ.  App.]  94  S.  "W.  376. 
Guardian  appealing  from  order  of  probate 
court  removing  him  because  court  had  no 
jurisdiction  to  appoint  him  is  not  "a  party 
in    a    fiduciary    capacity"    and    does    not    "ap- 


79.  Appellants  need  not  be  bound  by 
security  for  costs  only  -where  no  supersedeas 
is  asked  for,  it  being  sufficient  if  the  sure- 
ties acknowledge  themselves  liable.  May- 
fleld  V.  Tuscaloosa  County  Com'rs.  [Ala.] 
41  So.  932.  Where  notice  recites  that  appeal 
is  taken  to  supreme  court  and  undertaking 
is  for  an  appeal  to  "Appellate  Court  of  the 
Third  District  of  the  State  of  California," 
there  being  no  such  court,  it  is  insufficient 
(McAulay  v.  Tahoe  Ice  Co.  [Cal.  App.]  86 
P.  912),  though  under  Code  Civ.  Proc.  §  941 
it  ■wa.a  not  necessary  to  name  the  court  (Id.). 
Instrument  in  form  a  supersedeas  bond,  but 
before  its  approval  and  by  erasure  to  bond 
for  costs  only,  by  appellant's  attorney  with 
consent  of  surety,  held  sufficient  as  an  ap- 
peal bond.  Parsons  v.  Little.  28  App.  D.  C. 
218.  Under  Rev.  St.  1887,  §  4809,  and  surety 
company  law.  undertaking  must  obligate 
appellant  to  pay  all  costs  and  damages  in 
case  of  dismissal  of  appeal  and  an  undertak- 
ing to  pay  costs  awarded  "on  the  appeal" 
is  insufficient.  Jackson  v.  Barrett  [Idaho] 
86  P.  270.  Where  there  are  two  appeals, 
undertaking  to  pay  costs  awarded  against 
appellant  "on  the  appeal"  is  void  for  un- 
certainty as  to  ■which  it  applies.  Thum  v. 
Bailey  [Idaho]  SO  P.  279.  Bond  on  devolu- 
tive appeal  conditioned  that  "if  the  said  de- 
fendant shall  well  and  truly  prosecute  said 
appeal  and  said  sum,  then  in  such  case  this 
bond  shall  be  null  and  void,"  held  sufficient. 


peal  in  the  interest  of  the  trust,"  and  hence  Parker  &  "Co.  v.  Succession  of  Griffin,  117 
Is  required  by  Rev.  St.  §  6408  to  file  a  bond.  ]  La.  977,  42  So.  473.  Where  appeals  are  taken 
In  re  Guardianship  of  V\'allace,  4  Ohio  N.  P.  |  from  order  appointing  receiver  and  from  or- 
(X.   S.)    449.  '  der    refusing    to    vacate    appointment,    bond 

Poor  litigants:  Under  Rev.  St.  1895,  art.  :  which  recites  that  in  consideration  of  "such 
1401.  affidavit  of  inability  to  pay  costs  must  appeal"  appellant  will  pay  costs  awarded  "on 
be  made  before  county  judge  of  county  the  appeal"  is  void  for  uncertainty  as  to 
where  party  resides,  or  court  trying  case,  which  it  refers.  Faust  v.  Rustler  Min.  & 
and    affidavit    made    before    notary   public    of  :  Mill.  Co..  34  Mont.  368,  86  P.  421. 


countv  of  trial  is  insufficient.  Wood  v.  St. 
Louis's.  W.  R.  Co.  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  982,  97  S.  ^A'.  323.  Defective  affi- 
davit cannot  be  amended  on  appeal.     Id. 


SO.  On  appeal  from  denial  of  rule  nisi  in 
certiorari,  security  must  be  approved  by 
court  as  required  by  Code  1896,  §  431;  but. 
on  appeal  from  final  judgment,  security  must 


Upon    appeal    by    plaintiff,    sufficiency  |  by  virtue  of  section  2827,  making  provisions 
"  ■  '■       as   to    other   appeals   applicable,    be   approved 

by  clerk  of  court  as  in  other  appeals.  May- 
fleld  V.  Tuscaloosa  County  Com'rs  [Ala.]  41 
So.  932.  On  appeal  from  surrogate  court  it 
is  discretionary  with  surrogate  whether  he 
will  determine  sufficiency  of  sureties  from 
affidavits  of  justification  or  whether  he  will 


of  bond  is  not  affected  by  omission  as  obli 
gees  of  two  defendants  who  are  not  neces- 
sary parties  to  the  appeal.  V\''andelohr  v. 
Rainey  [Tex.]  100  S.  A\'.  1155.  Sufficiency  of 
bond  by  alleged  bankrupt  not  affected  be- 
cause running  only  to  original  petitioners, 
and  not  naming  others  who  joined  by  inter- 


vention.    Flickinger    v.    First    Xat.    Bk.     [C.     require    .sureties    to    appear    before    him    and 


C.  A.]    145  ,F.   162. 

7fi.     Wandf'lohr    v.     Rainey     [Tex.]     100     S. 
TA'.   1155. 

7r.      C'l'^rk    of   trial    court   cannot    refuse   to 


be  examined  touching  their  sufficiency  be- 
fore approving  undertaking.  In  re  Shel- 
don's   Will,    103    X.    Y.    S.    177. 

SI.     Under    Code    Civ.    Proc.     rMills'     Ann. 
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ally  required.  When  the  filing  and  approval  is  an  integral  part  of  the  transfer  of 
the  cause  it  must  be  done  within  the  time  prescribed.*-  In  a  joint  appeal  the  bond 
must  be  executed  by  all  the  appellants. ^^  Defects  mav  ordinarily  be  cured  by  the 
filing  of  an  amended  or  substituted  bond,**  providing  the  bond  is  not  void.*^  Formal 
defects  are  waived  unless  properly  objected  to.^**  Defects  which  can  be  cured  by 
appellant,  and  which  do  not  affect  the  jurisdiction  of  the  appellate  court,  do  not 
warrant  the  clerk  of  the  trial  court  in  refusing  to  prepare  and  deliver  the  trans- 
cript.*' Where  the  giving  of  a  bond  is  not  a  prerequisite  to  the  transfesr  jurisdic- 
tion, a  stipulation  canceling  it  and  discharging  the  sureties  does  not  affect  the 
jurisdiction  of  the  appellate  court.** 

The  refusal  of  appellant  to  fulfill  his  promise  to  pay  the  costs  of  the  transcript 
dees  not  justify  the  clerk  of  the  lower  court  in  refusing  to  deliver  it  to  him.** 
Where  appellant  has  given  a  supersedeas  bond,  the  clerk  of  the  Federal  circuit  court 
has  no  right  to  require  him  to  pay  the  costs  taxed  in  that  court  before  the  appeal  aa 
a  condition  precedent  to  the  transmission  of  the  transcript  to  the  court  of  appeals.®" 

(§6)     H.  Entry  helow.^^ 

§  7.  Transfer  of  jurisdiction;  supersedeas  and  stay.^- — The   transfer  is  not 


Code,  §  380),  providing-  that  bond  must  be 
upproved  by  clerk  of  county  court,  appeal 
will  be  dismissed  where  bond  included  in 
transcript  bears  no  Indorsement  of  approval 
and  record  shows  no  approval.  Greenlaw 
Lumber  &  Timber  Co.  v.  Chambers  [Colo.] 
88  P.  845.  Act  of  clerk  in  fixing  probable 
amount  of  costs  and  his  approval  of  bond  is 
essential  to  its  validity,  so  that  paper  filed 
with  record  in  case  prior  to  that  time,  pur- 
porting to  be  bond,  can  be  given  no  official 
recognition.  Houston,  etc.,  R.  Co.  v.  Smith 
[Tex.   Civ.    App.]    97    S.   TV.    519. 

82.  Undertaking  filed  on  same  day  on 
which  notice  of  appeal  is  served  is  timely. 
McAulay  v.  Tahoe  Ice  Co.  [Cal.  App.]  86  P. 
912.  Under  Rev.  St.  1887,  §  4808.  an  appeal 
is  eneffectual  unless  undertaking  is  filed 
within  five  days  from  service  of  notice  of 
appeal.  Cole  v.  Fox  [Idaho]  88  P.  561.  Must 
be  actually  received  by  the  clerk  within 
that  time  and  one  using  mails  assumes  risk 
of  delays.  Id.  Is  presumed  to  have  been 
received  by  clerk  for  filing  on  day  filing 
mark  indicates.  Id.  Under  Burns'  Ann.  St. 
1901,  §  5671.  relating  to  appeals  in  ditch  pro- 
ceedings, filing  a  bond  in  proper  time  is 
absolutely  essential  to  jurisdiction,  notwith- 
standing section  1307,  prohibiting  dismissal 
for  defects  of  form  or  substance  of  such 
bonds.  Smith  v.  Gustin  [Ind.]  80  N.  B.  954. 
Appeal  dismissed  in  so  far  as  it  purported 
to  be  suspensive  one,  where  bond  was  signed 
after  ten  days  within  which  suspensive  ap- 
peal should  be  signed  had  elapsed.  O'Brien 
V.  D'Hemecourt  [La.]  43  So.  654.  Appeal 
dismissed  where  bond  was  approved  more 
than  twenty  days  after  adjournment  of 
court.  Houston,  etc.,  R.  Co.  v.  Smith  [Tex. 
Civ.  App.]  97  S.  W.  519.  Under  Ballinger's 
Ann.  Codes  &  St.  §  6505,  failure  to  file  bond 
within  five  days  after  service  of  notice  of 
appeal  renders  appeal  ineffectual.  Main  Inv. 
Co.  V.  Olsen  [Wash.]  86  P.  657.  Bond  filed 
within  five  days  after  oral  notice  of  appeal 
given  at  time  of  rendition  of  judgment  is 
sufficient.  Ayars  v.  O'Connor  [Wash.]  88 
P.  119.  Bond  may  be  filed  before  notice, 
and  hence,  where  bond  is  filed  after  an  oral 
notice  which  is  subsequently  abandoned  and 
written  notioo  given,  .>5amo  bond  is  sufficient. 


Id.  Fact  that  notice  and  bond  were  dated 
and  marked  as  filed  on  July  16th  held  to 
show  a  mistake  of  a  service  date  of  July  9th 
on  each,  so  that  appeal  would  not  be  dis- 
missed on  ground  that  bond  vras  not  filed 
within  five  days  after  service  of  notice. 
Andrews  v.  Uncle  Joe  Diamond  Broker 
[Wash.]  87  P.  947.  "^'here  bond  is  timely 
left  with  clerk  for  filing,  his  failure  to  file 
it  within  prescribed  time  does  not  defeat 
appeal.  Main  Inv.  Co.  v.  Olsen  [Wash.]  86 
P.   1112. 

E^xtension  of  time:  Under  Gen.  St.  1902, 
§  791,  time  for  filing  may  be  extended.  Gen- 
eral Hospital  Soc.  v.  New  Haven  Rendering 
Co.    [Conn.]    65   A.    1065. 

83.  Bond  by  one  joint  appellant  does  not 
inure  to  benefit  of  others.  Cincinnati,  etc., 
R.    Co.,    V.    Acrea    [Ind.    App.]    81    N.    E.    213. 

84.  Undertaking  insufficient  under  Rev. 
St.  1887,  §  4809,  for  failing  to  obligate  ap- 
pellant to  pay  costs  awarded  on  dismissal, 
may  be  amended  upon  seasonable  applica- 
tion. Jackson  v.  Barrett  [Idaho]  86  P  270. 
Application  to  amend  must  be  made  before 
motion  to  dismiss  is  granted.  In  re  Paige's 
Estate  [Idaho]  86  P.  273.  Under  §§  1303, 
2575,  Code  of  Civ.  Proc,  supreme  court  may 
permit  appellant  to  file  new  undertaking 
or  to  do  any  other  act  necessary  to  perfect 
appeal  from  surrogate's  courts.  In  re  Shel- 
don's Will,    103  N.   Y.   S.    177. 

S'5.  Where  bond  is  void  and  not  merely 
insufficient,  it  cannot  be  cured  by  filing 
sufficient  bond  under  Code  Civ.  Proc.  §  1740, 
that  section  only  applying  to  insufficient 
bonds.  Faust  v.  Rustler  Min.  &  Mill.  Co.,  34 
Mont.    368,    86    P.    421. 

86.  Indeflniteness.  Jackson  v.  Barrett 
[Idaho]   86  P.  270. 

87.  Taylor  v.  Gardner  [Tex.  Civ.  App.] 
99  S.  W\   411. 

88.  Dunlap  v.  Weber  Gas  &  Gasoline  En- 
gine   Co.    [Mo.    App.]    94    S.    W.    761. 

89.  Taylor  v.  Gardner  [Tex.  Civ.  App.] 
99  S.  "W.   411. 

00.  Where  supersedeas  bond  is  given  as 
per  rule  13.  Jennings  v.  Johnson  [C.  C.  A.] 
148  F.   337. 

!)1,  5)2.      See  7  C.  L.  159 
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accomplished  until  the  appeal  is  fully  perfected,^^  and  an  unappealable  order  can 
support  no  jurisdiction  to  he  transferred.^* 

Supersedeas  ^^  of  the  judicial  power  of  the  lower  court  results  with  the  transfer 
of  jurisdiction  ®«  if  the  appeal  be  from  the  judgment,^^  but  the  judgment  ordinarily 
remains  v^lid  and  enforceable  ®^  unless  a  supersedeas  bond  is  given  or  order  for  sup- 
ersedeas is  made,  though  in  some  states  the  judgment  below  is  said  to  be  vacated.^'* 
In  chancery  practice  the  appeal  itself  is  a  supersedeas  of  all  procedure  dependent  on 
the  decree.^  Aside  from  those  judgments  as  to  which  supersedeas  is  allowed  or 
denied  absolutely,^  the  propriet\^  of  granting  a  supersedeas  ^  or  suspensive  appeal 
rests  in  descretion  subject  to  review  in  case  of  abuse.     It  should  not  be  granted  as 


93.  An  appeal  becomes  pending  the  mo- 
ment the  appeal  bond  is  approved  and  filed. 
Anderson  v.  Anderson,  124  111.  App.   613. 

94.  The  filing  of  the  return  in  the  ap- 
pellate court  will  not  oust  the  jurisdiction 
of  the  loTver  court  where  the  order  appealed 
from  is  not  appealable.  McDaniel  v.  At- 
lantic Coast  Line  R.  Co.  [S.  C]  56  S.  E.  956. 
An  attempted  appeal  from  a  nonappealable 
order  gives  the  appellate  court  no  jurisdic- 
tion, though  the  respondent  did  not  file  a 
brief.  Wilt  v.  Neenah  Cold  Storage  Co. 
[Wis.]    110   ;N.   W.    177. 

95.  See    7   C.   L.    160. 

96.  After  appeal  from  order  dividing  a 
ward  into  election  districts,  but  before  re- 
moval of  record  and  return  day  of  writ,  court 
could  order  a  map  of  the  districts  to  be  filed 
nunc  pro  tunc.  Waynesburgh  Borough's 
North  Ward.  29  Pa.  Super.  Ct.  525.  After 
an  appeal  has  been  presented  from  the  judg- 
ment of  the  county  court  and  is  pending  in 
the  circuit  court,  the  county  court  cannot 
annul  the  judgment  by  an  order  entered 
in  a  case  subsequently  instituted.  Com- 
monwealth V.  Stearns  Lumber  Co.  [Ky.]  102 
S.  W.  836.  AYlien  an  appeal  vrith  a  stay 
has  been  taken  to  the  supreme  court  and 
the  return  has  been  made  and  filed  therein, 
the  jurisdiction  of  the  appellate  court  at- 
taches and  that  of  the  trial  court  is  sus- 
pended as  to  all  matters  necessarily  invol- 
ved in  the  appeal.  Bock  v.  Sauk  Center  Gro- 
cery Co.,  100  Minn.  71,  110  N.  W.  257.  After 
an  appeal  has  been  perfected,  the  trial  court 
is  "Without  jurisdiction  to  entertain  a  mo- 
tion to  correct  an  error  in  the  proceedings. 
Guinn  v.  Iowa,  etc.,  R.  Co.,  131  Iowa,  680, 
109  N.  W.   209. 

97.  Appeal  from  ancillary  order  does  not 
stay  main  case.  Murphy  v.  Police  Jury  of 
St.    Mary    Parish,     117    La.     355,     41    So.     647. 

98.  The  staying  of  process  by  the  trial 
court  because  of  the  pendency  of  some  mat- 
tor  the  outcome  of  which  may  alter  the 
rights  of  parties  is  treated  elsewhere.  See 
Boston  &  M.  R.  Co.  v.  Gokey,  150  P.  686. 
See  Stay  of  Proceedings,  8  C.  L.  1999;  Exe- 
cutions,  7   C.  L.   1614. 

99.  In  Georgia  when  a  judgment  granting 
or  refusing  an  injunction  is  brought  to  the 
superior  court  by  a  last  bill  of  exceptions 
no  supersedeas  results  merely  from  the 
filing  of  the  bill  of  exceptions  and  making 
an  affidavit  of  inability  from  poverty  to  pay 
costs  and  give  security.  A  supersedeas  in 
such  case  only  results  when  an  order  of 
the  judge  has  been  passed  prescribing  the 
terms  upon  which  the  supersedeas  will  be 
granted   and    such    order    has    been    complied 


with.     Civ.    Code    1895,    §    4925.         Stokes    v. 
Stokes,    126   Ga.    804,    55    S.   E.    1023. 

1.  Appeal  operates  as  supersedeas  and 
suspends  power  of  court  to  enforce  judg- 
nient  on  decree  appealed  from.  Anderson 
V.  Anderson,  124  111.  App.  613.  A  technical 
chancery  appeal  brings  up  the  facts  as  well 
as  the  law  for  re-examination,  and  the  de- 
cree appealed  from  is  vacated  and  annulled, 
and  no  proceeding  can  be  taken  thereon 
until  the  appeal  is  determined.  Fort  v. 
Fort  [Tenn.]  10!.  S.  W.  433.  By  a  Tennessee 
statute,  act  1883,  c,  21,  p.  68,  chancery  de- 
crees are  continued  in  force  to  the  extent 
of  preserving  the  judgment  lien  pending 
appeal,  the  effect  of  the  statute  being  lim- 
ited to  cases  where  judgments  pronounced 
constitute  liens.     Id. 

Contra:  An  appeal  from  a  decree  in  chan- 
cery does  not  stay  proceedings  unless  su- 
persedeas is  granted.  Meeks  v.  State  [Ark.] 
98    S.   W.    378. 

2.  A  supersedeas  results  as  a  matter  of 
right  and  law  from  appellant's  compliance 
with  the  statute.  Cannot  be  denied  by  court 
his  only  function  being  to  determine  whether 
the  security  for  "damages  and  costs"  is  suf- 
ficient. Rev.  St.  §§  1000  et  seq.  McCourt  v. 
Singers-Bigger  [C.  C.  A.]  150  F.  102.  The 
interposition  of  an  equitable  counter-claim 
for  specific  performance  of  a  contract  for 
a  new  lease,  in  an  action  of  unlawful  de- 
tainer, does  not  change  the  character  of 
the  action  so  as  to  ^entitle  defendant  to  a 
stay  of  the  judgment  of  restitution  as  a 
matter  of  right.  Sarthou  v.  Reese  [Cal.] 
90    P.    187. 

3  In  Georgia  where,  in  a  proceeding  for 
contempt  founded  upon  a  failure  to  comply 
with  an  order  of  court  requiring  payment 
of  alimony,  the  judge  finds  respondent  in 
contempt,  it  is  discretionary  with  the  judge, 
upon  appeal  being  taken,  to  make  a  super- 
sedeas depend  upon  the  giving  of  a  bond. 
Stokes  v.  Stokes,  126  Ga.  804,  55  S.  E.  1023. 
An  application  for  a  stay  pending  an  appeal 
from  a  mortgage  foreclosure,  and  the 
amount  of  security  to  be  given  thereon,  is 
addressed  to  the  sound  discretion  of  the  trial 
court.  Discretion  held  abused  in  granting 
an  application  where  the  good  faith  of  the 
appeal  did  not  appear,  no  notice  of  any  ex- 
ceptions having  been  filed  within  the  time 
prescribed  by  law.  Bouden  v.  Sire,  104  X. 
Y.  S.  460.  Supersedeas  discharged  in  so  far 
as  it  superseded  dissolution  or  injunction 
restraining  election  commissioners  from 
holding  election  for  division  of  county  into 
two  court  districts,  etc.,  and  sustained  in 
so  far  as  it  superseded  decree  declaring  such 
act  constitutional  and  dismissing  bill.  Ross 
V.    Quick    [Miss.]    42    So.    281. 
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In  parts  of  a  decree  preservative  of  the  status  quo.*  In  some  cases  tlie  statute  re- 
(juires  an  order  specifically  allowing  a  stay."  The  power  to  supersede  injunctive 
ordei-s  of  the  dissolution  thereof  rests  in  the  inherent  chancery  power  ^  or  in  plain 
terms  of  stiitute  to  that  effect.'^  The  better  doctrine  is  that  they  cannot  be  con- 
tinued in  force  on  the  dismissal  of  the  bill  to  which  they  pertain.'^  A  self-executin<^ 
decree  cannot  be  superseded.^ 

Bond  ^"  is  usually  requisite  to  a  supersedeas,  the  amount  thereof  being  fixed  l)y 
the  court  ^^  unless  the  amount  of  the  bond  is  ascertainable  by  a  statute  conferring 
the  right  to  a  stay  on  compliance  with  its  terms,  the  penalty  of  the  bond  being-  usu- 
ally based  upon  the  amount  involved  in  the  appeal,'-  and  the  order  or  statute  musr 
be  strictly  followed.'^     If  the  band  is  both  an  appeal  and  a  supersedeas  bond  it  must 


4.  An  appeal,  by  a  claimant  to  $7,000  in 
the  hands  of  .a  stakeholder,  from  a  judg- 
ment directing  the  latter  to  pay  the  money 
into  the  registry  of  the  court,  and  the  clerk 
to  pay  the  same  over  to  another  claimant, 
does  not  stay  the  judgment  directing  pay- 
ment into  court,  and  the  bond  need  only  be 
appropriate  to  stay  that  part  of  the  judg- 
ment directing  the  clerk  to  pay  to  the  ad- 
verse claimant.  Lazier  v.  Oady  [Wash.] 
S6   P.    209. 

5.  The  perfecting  of  an  appeal  under 
5  1310,  Code  of  Civ.  Proc,  and  the  giving 
of  a  bond  under  §  1326,  does  not  stay  pro- 
ceedings to  enforce  a  judgment  for  injunc- 
tive relief  without  an  order  of  the  court  to 
that  effect.  Sagehomme  v.  Pugh  &  Co.,  102 
N.  y.  S.  923.  Under  Code  Civ.  Proc.  §  1176, 
there  can  be  no  stay  on  appeal  from  a  judg- 
ment of  restitution  in  an  action  of  unlaw- 
ful detainer  unless  the  trial  judge  so  directs 
and  appellate  court  cannot  therefore  grant 
a  supersedeas.  Sarthou  v.  Reese  [Cal.]  90 
P.    187. 

6.  7.  State  v.  Chehali.s  County  Superior 
Ct.  [Wash.]  86  P.  632.  2  Ballinger's  Ann. 
Codes  &  St.  §  6507,  providing  that  where  a 
final  judgment  shall  be  rendered  by  any 
superior  court  in  a  cause  where  a  temporary 
injunction  has  been  granted,  and  the  party 
at  whose  instance  the  injunction  was 
granted  shall  appeal,  such  injunction  shall 
remain  in  force,  does  not  deprive  the  trial 
court  of  its  inherent  power  to  suspend  a 
prohibitory  injunction  pending  appeal.  Id. 
Mandamus  will  not  lie  to  compel  a  trial 
court  to  order  a  stay  or  tix  a  bond  to  su- 
percede a  prohibitory  injunction  pending 
appeal.       Id. 

S.  Where  a  decree  restraining  the  in- 
fringement of  a  patent  is  set  aside  on  a  bill 
of  review  and  the  bill  dismissed,  the  court 
has  no  power  to  continue  the  injunction  in 
force  pending  an  appeal  from  the  later  de- 
cree. Kelley  Bros.  v.  Diamond  Drill  & 
Mach.    Co..    142    F.    868. 

9.  A  judgment  of  disbarment,  being  self- 
executing,  cannot  be  superseded  as  a  matter 
of  right,  and  mandamu.s  will  not  lie  to  com- 
pel the  court  to  fix  a  liond.  State  v.  Poin- 
dexter    [Wash.]    86   P.    17G. 

10.  See   7   C.   L.   161. 

11.  A  bond  conditioned  as  an  appeal  bond 
and  as  a  supersedeas  bond  from  a  judgment 
granting  equitable  relief  is  ineffectual  for 
any  purpose  unless  the  amount  has  been 
Hxod  by  order  of  court.  Tibbitts  v.  Henry 
[Wash.]    89  P.  8S0. 

12.  Where  Code  Prac.  575,  fixing  amount 
of  suspensive  appeal  bond  is  ITiapplicable,  as 


where  plaintiff's  suit  is  dismissed,  the 
amount  of  the  bond  must  be  fixed  by  the 
court  as  on  a  devolutive  appeal  (Day  v. 
Bailey,  116  La.  961,  41  So.  223;  Wells  v. 
Blackman,  117  La.  359,  41  So.  648),  and 
hence  registry  of  notice  of  such  a  suit  does 
not  change  the  rule  that  on  a  suspension  ap- 
peal from  judgment  of  dismissal  the  trial 
court  must  fix  the  amount  of  the  bond. 
(Wells  V.  Blackman,  117  La.  359,  41  So  648). 
Act  1S94,  No.  22,  p.  25,  makes  no  change  in 
the  law  except  to  relieve  third,  persons  of 
constructive  notice  of  suits  affecting  land 
title  unless,  and  until,  a  notice  thereof  is 
registered,  and  hence  where  suspensive  ap- 
peal is  from  order  of  such  notice  as  that 
Code  Proc.  575,  requiring  bond  equal  to  one 
and  one-half  of  amount  of  judgment,  is  in- 
applicable, as  when  plaintiff's  suit  is  dis- 
missed, the  amount  of  the  bond  must  be 
fixed. by  the  court  and  in  absence  of  such 
bond  the  appeal  will  be  dismissed.  Day  v. 
Bailey,  116  La.  961,  41  So.  223.  Where  the 
appeal  is  from  an  order,  in  proceedings  sup- 
plemental to  execution,  refusing  to  discharge 
a  receiver,  a  supersedeas  bond  need  not 
be  double  the  judgment,  since  its  purpose 
is  to  stay  payments  on  the  judgment  pend- 
ing appeal  and  not  to  secure  the  judgment. 
Johnson  v.  Joslyn  [Wash.]  88  P.  324.  A 
statute  requiring  an  undertaking  in  twice 
the  amount  of  the  judgment  to  stay  pro- 
ceedings on  a  judgment  directing  the  pay- 
ment of  money  has  no  application  to  a  judg- 
ment limited  to  a  direction  of  a  sale  of  spe- 
cific property  in  satisfaction  thereof  and 
hence  an  undertaking  given  thereunder 
without  consideration  or  contractual  ele- 
ment is  void  and  unenforceable  as  a  com- 
mon-law undertaking.  Olsen  v.  Birch  &  Co, 
1    Cal.   App.    99,    81    P.    656. 

i:i.  Wliere  in  a  replevin  action  the  chat- 
tels have  been  disposed  of  and  the  judg- 
ment is  for  money  only,  a  stay  of  execution 
is  properly  granted  upon  filing  a  bond  under 
S  1327.  Code  Civ.  Proc,  relating  to  judg- 
tnents  for  the  recovery  of  money  only,  in- 
stead of  under  §  1329,  relating  to  stay  bonds 
in  replevin  actions.  Gilroy  v.  Everson.  Hic- 
kok  Co..    120   App.  Div.   207,    105   N.   Y.   S.    188 

CU'rieal  error  in  amount:  Where  a  judg- 
ment is  rendered  for  $900  29,  with  costs  in 
the  sum  of  $90.25,  a  stay  bond  reciting  a 
judgment  $900.99  and  costs  amounting  to 
$S7.5S,  that  appellant  was  "desirous  of  stay- 
ing the  execution,"  and  that  he  and  his 
sureties  were  bound  "in  the  sum  of  $200, 
being  double  the  amount  named  in  the  judg- 
ment," held  that  the  V)ond  was  a  sufficient 
stay   bond    for    $2,000,    the   error   being   clerl- 
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!:e  large  enough  for  the  latter.^*     The  appellate  court  may  exact  a  new  or  additional 
iiond.^^ 

The  effect '^^  of  a  supersedeas  is  simply  to  suspend  the  judgment^'  in  its  en- 
tirety/^ and  not  to  vacate  or  dissolve  it/®  or  the  lien  of  process  pertaining  to  it,-" 
or  -writs  incident  to  the  suit,-^  and  not  to  transform  a  negative  decree  into  affirma- 
tive relief.--  Conversely,  the  suspension  of  a  provisional  or  preliminary  order  leaves 
the  main  case  open  in  other  respects.-"  If  the  appeal  and  supersedeas  prevents  the 
case  from  going  to  judgment,  no  lien  on  land  attaches.-*  The  lower  court  los.es 
its  power  only  in  respect  to  those  things  which  might  trench  on  the  appellate  func- 
tions,-^ and  retains  subject  thereto  the  power  to  take  any  action  preservative  of  the 
status  quo  -^  and  power  to  make  its  record  speak  the  truth  -~  unless  the  error  be  on 
the  face  of  the  record  which  has  passed  into  the  jurisdiction  above. -^ 


cal.     Austin    v.    Union    Pav.    Cont.    Co.     [Cal. 
App.]    8S    P.    731. 

14.  A  bond  conditioned  on  tiie  appellant 
and  his  sureties  paying  to  appellee  a  spe- 
cific sum  and  damag'es  adjudged  on  appeal, 
etc.,  on  the  affirmance  of  the  judgment  is 
both  an  appeal  and  supersedeas  bond,  and 
is  insufficient  unless  given  in  double  the 
money  judgment  and  $200  in  addition 
thereto.  Tibbitts  v.  Henry  [Wash.]  89  P. 
S80. 

15.  The  supreme  court  has  jurisdiction, 
in  a  clear  case,  to  direct  the  appellant  to 
give  a  new  or  additional  supersedeas  bond 
within  a  time  limited,  or  upon  his  default 
to  vacate  the  stay.  Bock  v.  Sauk  Center 
Grocery    Co.,    100    Minn.    71,    110    N.    W.    257. 

16.  See    7    C.    L.    161. 

17.  The  effect  of  a  supersedeas  is  to  stay 
proceedings  on  the  judgment.  Gardner  v. 
Continental    Ins.    Co.     [Ky.]     101    S.    "W.    911. 

IS.  Portion  of  decree  of  distribution  of 
decedent's  estate  in  appellant's  favor  can- 
not be  executed  pending  the  appeal  without 
the  consent  of  the  appellate  court.  Van 
Houten  v.  Hall  [N.  J.  Eq.]  66  A.  10S5.  A 
decree  modifying  a  former  decree  is,  by 
giving  security,  superseded  in  toto.  and  not 
only  as  to  the  modifications.  McCourt  v. 
Singers-Bigger     [C.    C.    A.]     150    F.    102. 

19.  A  writ  of  error  at  common  law,  where 
seasonably  sued  out  and  appropriate  bond 
given,  acts  as  a  supersedeas  to  prevent  the 
issuance  of  execution  on  the  judgment  ap- 
pealed from.  In  other  respects  the  judg- 
ment remains  in  full  effect  and  validity  as 
a  ground  of  action,  bar,  or  estoppel.  Fort 
v.    Fort    [Tenn.]    101    S.   W.    433. 

20.  Personal  creditor  of  administrator  in- 
stituted equitable  action,  under  Civ.  Code 
Prac.  §  439,  against  him  and  defendant  bank 
in  which  he,  in  his  official  capacity,  had 
money  of  estate  on  deposit,  to  subject  ad- 
ministrator's statutory  allowance  out  of  such 
sum  to  payment  of  his  debt.  Bill  was  dis- 
missed and  attachment  discharged,  but  ap- 
peal was  taken  and  judgment  superseded. 
Held  that  effect  of  judgment  was  suspended 
by  order  of  supersedeas,  and  bank  was  not 
liable  for  refusal  to  pay  administrator  en- 
tire amount  of  deposit  pending  such  appeal. 
Xational  Bk.  v.  Johnson's  Adm'r,  29  Ky.  L. 
n.    728,    96    S.   W.    433. 

21.  Order  of  judge  indor.sed  on  petition 
for  an  appeal  from,  and  supersedeas  to,  an 
order  refusing  to  dissolve  an  injunction, 
held,  upon  proper  construction  thereof,  not 
to  stay  the  injunction  but  to  have  effect 
merely     to     grant     appeal     and     suT>ersodeas. 


Powhatan  Coal  &  Coke  Co.  v.  Ritz  [W.  Va.] 
56  S.  E.  257.  The  perfecting  of  an  appeal 
from  an  order  refusing  to  dissolve  an  in- 
junction, together  with  a  supersedeas,  does 
not  stay  the  operation  of  the  injunction,  nor 
deprive  the  court  below  of  power  to  punish 
a  party  for  his  contempt  in  refusing  to  obey 
it.     Id. 

22.  Where,  in  unlawful  detainer,  defend- 
ant sets  up  a  counterclaim  for  specific  per- 
formance of  a  contract  for  a  new  lease, 
which  is  denied,  there  is  nothing  to  stay 
as  far  as  the  judgment  on  the  counterclaim 
is  concerned.  Sarthou  v.  Reese  [Cal.]  90 
P.  187.  On  appeal  from  an  order  denying 
appellant  the  right  to  intervene,  a  super- 
sedeas bond  is  not  proper,  since  there  is 
nothing  to  stay.  Hindman  v.  Great  Western 
Coal  Development  &  Min.  Co.  [Wash.]  89  P. 
894. 

23.  Suspensive  appeal  lies  from  refusal 
to  grant  preliminary  injunction,  but  -Rail 
not  suspend  trial  on  merits.  Murphy  v.  Po- 
lice Jury  of  St.  Mary  Parish,  117  La.  355,  41 
So.    647. 

24.  A  judgm.ent  debtor  who  appeals  from 
an  order  on  motion  for  a  new  trial  and  ex- 
ecutes a  sufficient  stay  bond,  relieves  his 
land  from  the  lien  of  the  judgment.  May 
sell  the  same  unless  done  with  intent  to  de- 
fraud creditors.  Austin  v.  Union  Pav.  & 
Cont.  Co.   [Cal.  App.]   88  P.  731. 

25.  After  case  has  passed  to  appellate 
court,  trial  court  cannot  make  any  order 
in  it  as  between  appellant  and  appellee. 
"Williams'  Heirs  v.  Zengel,  117  La.  614,  42 
So.   157. 

26.  An  appeal  with  supersedeas  does  not 
interfere  ■^^ith  power  of  lower  court  to  make 
any  order  necessary  to  preservation  of  funds 
or  property  involved  in  the  lititgation  pend- 
ing such  appeal,  where  such  orders  do  not 
tend  toward  an  execution  or  enforcement 
of  order  or  decree  appealed  from,  or  to  place 
property  or  funds  involved  beyond  reach  or 
control  of  judgment  or  decree  of  appellate 
court.  McKinnon-Young  Co.  v.  Stockton 
[Fla.]  44  So.  237.  After  appeal  trial  court 
held  to  have  jurisdiction  to  pass  on  ques- 
tion of  insolvency  or  illegality  of  bonds 
given  in  injunction  and  sequestration  pro- 
ceedings in  original  suit.  Stuart  v.  Ansley 
[La.]  44  So.  294.  After  supersedeas  follow- 
ing a  judgment  directing  the  sale  of  land, 
the  trial  court  has  no  authority  to  place 
such  land  in  tlie  hands  of  a  receiver  pend- 
ing the  appeal.  Gardner  v.  Continental  Ins. 
Co.  [Ky.]  101  S.  W.  911.  An  appeal  on  suffi- 
cient   undertaking    from    an    order    allowins 
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A  bond  to  release  a  supersedeas  must  be  so  conditioned  as  to  preserve  all  rights 
protected  by  the  former.-® 

§  8.  Appearance,  entry,  and  doclxtlng  above  ^°  within  the  time  required  by 
statute  or  rule  ^^  are  generally  essential,  and  where  the  appellant  fails  to  enter  the 
appeal  the  appellee  may  do  so  for  the  purpose  of  moving  to  dismiss.^^  tj^^  prose- 
cution of  a  writ  of  error  operates  as  an  appearance,  and  further  process  is  unnfices- 
sary.-"     Fees  for  docketing  appeals  are  dependent  upon  statute.^* 

§  9.  Perpetuation  of  proceedings  and  evidence  for  the  reviewing  court. 
(Record  on  appeal)  Scope  and  terminology}^ — The  "record  proper,"  sometimes 
designated  as  the  ''fundamental  record,"  ''judgment  roll,"  or  "common-law  record," 
includes  those  matters  which  are  at  common  law  of  record  ex  propria  vigore.  The 
"secondary  record"  includes  the  various  means  by  which  matters  not  part  of  the 
record  proper  are  made  of  record,  by  bill  of  exceptions,  settled  case,  abstract,  ap- 
proved motion  for  new  trial,  etc.  The  "entire  record"  or  "record  on  appeal"  com- 
prises all  that  is  transmitted  to  the  reviewing  court,  including  both  record  proper 
and  secondary  record. 

(§9)  A.  What  the  record  proper  must  show}^ — That  which  is  a  part  of  the 
record  proper  must  appear  by  such  record,  and  its  omission  cannot  be  supplied  by 
the  secondary  record.^^     The  facts  essential  to  appellate  jurisdiction  '^  must  always 


temporarj'-  alimony,  under  Code  Civ.  Proc. 
§  946,  deprives  tlie  superior  court  of  all 
power  to  enforce  the  order,  and  hence  it 
cannot  appoint  a  receiver  to  provide  secur- 
ity for  the  ultimate  payment  of  the  alimony. 
McAneny  v.  Santa  Clara  County  Sup'r  Ct. 
[Cal.]    87   P.  1020. 

27.  Pending  an  appeal  and  supersedeas, 
the  return  of  service  of  process  commencing 
the  suit  may  be  amended  in  the  lower  court 
upon  proper  application  and  notice  to  the 
opposite  party.  Gauley  Coal  Land  Ass'n  v. 
Spies  [W.  Va.]  55  S.  E.  903.  The  giving  of 
a  supersedeas  bond  does  not  stop  a  defend- 
ant appellant  in  a  direct  proceeding  to  cor- 
rect tlie  record  from  showing  that  the 
record,  so  far  as  it  showed  that  another  de- 
fendant had  appealed,  was  false,  where  it 
does  not  appear  that  by  reason  of  the  su- 
persedeas plaintiffs  were  prevented  from  en- 
forcing the  decree  against  such  other  de- 
fendant. Pickren  v.  Northcutt  [Ark.]  102 
S.  W.  708.  Trial  court  may  correct  error 
in  calculation  of  amount  of  its  judgment  at 
any  time  prior  'to  action  of  appellate  court 
thereon.  After  filing  of  petition  and  super- 
sedeas bond  for  writ  of  error  and  citation 
thereon.  Blain  v.  Park  Bk.  &  Trust  Co. 
[Tex.    Civ.    App.]     94    S.    W.    1091. 

28.  McKay  v.  Neussler  [C.  C.  A.]  148  F. 
86. 

29.  Where,  in  an  action  to  set  aside  a 
deed,  complainant  was  awarded  judgment  and 
put  In  pos.session,  a  bond  given  by  him  to 
prevent  a  stay  is  defective  where  it  only 
obligates  him  to  pay  all  rents  collected  by 
him  pending  the  appeal,  as  it  should  also 
be  conditioned  to  pay  damages  resulting 
from  negligence  in  failing  to  collect  rents 
or  failing  to  properly  lease  the  premises. 
Barron  v.  Myers,  145  Mich.  342,  13  Det.  Leg. 
N.   506,   108   N.   W.   712. 

30.  See    7    C.    L.    162. 

31.  In  North  Carolina,  under  supreme 
court  rules  5,  17,  if  an  appeal  from  a  judg- 
ment rendered  before  the  commencement 
of  term  of  supreme  court  is  not  docketed 
at    such    term    seven    days    before    entering 


upon  call  of  docket  of  district  to  which  it 
belongs,  the  case  may  be  dismissed  upon 
proper  motion  being  made  by  appellee.  Vi- 
vian V.  Mitchell  [N.  C]  57  S.  B.  167.  Ap- 
peal will  not  be  dismissed  because  not  dock- 
eted within  the  time  prescribed  by  the  North 
Carolina  supreme  court  rule  5  if  it  is  dock- 
eted  during  term  of  supreme  court  following 
trial  and  before  appellee  has  moved  to  dis- 
miss.    Laney  v.  Mackey   [N.  C.]   57   S.  E.  386. 

32.  Failure  to  enter  appeals  before  re- 
turn day  of  citations,  as  required  by  rule 
16  of  circuit  court  of  appeals.  Wong  Sang 
v.  U.   S.    [C.  C.  A.]    144  F.   968. 

33.  Where  judgment  was  reversed  on  ac- 
count of  defective  service.  Barwick  v. 
Rouse  [Fla.]  43  So.  753;  Hayman  v.  Weil 
[Fla.]    44    So.    176. 

34.  Statutes  considered  and  held  not  to 
authorize  clerk  of  county  court  to  charge 
fee  of  $4  for  docketing  an  appeal  from  jus- 
tice of  the  peace,  and  a  rule  of  court  so 
providing  held  void.  Dille  v.  Rice,  120  111. 
App.  353. 

35.  36.      See    7    C.    L.    162. 

37.  Malott  V.  Central  Trust  Co.  [Ind.]  79 
N.  E.  369;  Central  of  Georgia  R.  Co.  v.  Carroll 
[Ala.]  41  So.  517;  Mitchell  v.  State  [Ala.] 
41  So.  518.  Recitals  in  bill  of  exceptions  of 
motion  for  new  trial  and  order  thereon  in- 
sufficient. Hogan  v.  Hinchey,  195  Mo.  527, 
94  S.  W.  522;  Stark  v.  Zehuder  [Mo.]  102 
S.  W.  992;  Commercial  Trust  &  Sav.  Bk.  v. 
Magee  [Mo.  App.]  102  S.  W.  600;  Walner  v. 
Wade  [Mo.  App.]  101  S.  W.  686;  Morgan  v. 
Smith  [Mo.  App.]  102  S.  W.  67  3;  Mason  v. 
Smith  [Mo.  App.]  101  S.  W.  1149;  Hill  v.  But- 
ler County,  195  Mo.  511,  94  S.  W.  518;  Pen- 
nowfski  v.  Cocrver  [Mo  ]  103  S.  W.  542. 
Is  not  proper  to  incorporate  in  bill  of  ex- 
ceptions record  entries  of  court  and  plead- 
ings, but  they  should  be  certified  up  by  clerk 
in  transcript  outside  of  the  bill.  London 
V.  Hutchens  [Ark.]  97  S.  W.  443.  Under 
P.  L.  1902,  p.  565,  appellant  on  appeal  from 
district  court  to  supreme  court  must  bring 
up  with  state  of  case  a  certified  transcript 
of    the    judgment    record.     Katzin    v.    Jenny 
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appear.  The  record  proper  must  also  show  the  organization  of  the  trial  court, -^^ 
tlie  pleadings/"  and  order  or  judgment  l)elow,*^  and  that  the  same  has  become  a  fin- 
alitv,"'-  the  motion  for  new  trial  and  order  thereon/"  and  in  some  jurisdictions  the 
making  of  exceptions  and  taking  of  exceptions,  the  making  of  the  secondary  record,** 
and  the  timely  taking  of  all  steps  necessary  to  bring  tip  the  case  for  Teview.*""' 


[N.  J.  Law.]  65  A.  192.  Special  findings 
conclusions  of  law  thereon  cannot  be  made 
a  part  of  the  record  by  bill  of  exceptions. 
Walters  v.  Walters  [Ind.]  79  N.  E.  1037. 
The  filing  of  the  bill  of  exceptions  must 
be  shown  by  the  record  proper.  Clay  v.  Un- 
ion wholesale  Pub.  Co.  200  Mo.  665,  98  S. 
"W.  575;  Commercial  Trust  &  Sav.  Co.  v. 
Masree  [Mo.  App.]  102  S.  ^'.  600;  Cramer  v. 
Spring-field  Trac.  Co.  [Mo.  App.]  97  S.  W. 
969.  A  nunc  jiro  tunc  entry  showing  allow^- 
anee  of  time  to  file  cannot  be  made  where 
there  is  no  minute  on  which  to  base  it. 
Diamond  Match  Co.  v.  Wabash  R.  Co.,  121 
Mo.   App.    43,   97   S.   W.    993. 

38.  Bomer  v.  Legg  [Tex.  Civ.  App.]  101 
S.  W.  S39,  McCarthey  v.  North  Texas  Loan 
Co.    [Tex.   Civ.    App.]    101    S.   W.    267. 

39.  Record  must  show  that  the  lower 
court  was  duly  organized.  Thomas  v.  Dan- 
iel   Bros.    [Ala.]    42    So.    623. 

40.  Perkins  v.  Storrs,  99  X.  Y.  S.  849; 
Vanhorn  v.  Vanhorn  [Kan.]  88  P.  62.  Ab- 
sence of  pleadings  Vjecause  lost  or  destroyed 
cannot  be  cured  by  the  concession  of  counsel 
that  they  were  correct,  but  must  be  supplied 
by  the  court  below.  Campbell  v.  Greer,  197 
Mo.   463,   95   S.   W.   226. 

41.  De  Laney  v.  Michigan  Elm  Hoop  & 
Lumber  Co.,  144  Mich.  351,  13  Det.  Leg.  N. 
240,  108  N.  W.  77;  Spencer  v.  Busch,  101  N. 
y.  S.  188.  Under  the  Mis.souri  statute.  Rev. 
St.  1889,  §  813,  where  the  short  transcript 
method  of  appealing  is  adapted,  the  trans- 
cript must  contain  a  copy  of  the  record  en- 
try of  the  order  appealed  from.  Dockery  v. 
Lowenstein,  121  Mo.  App.  394,  99  S.  W.  40. 
Appeal  dismissed  where  there  was  no  cer- 
tified copy  of  record  entry  of  judgment  ap- 
pealed from,  showing  term,  day,  month,  and 
year  upon  which  same  was  rendered,  with 
order  granting  appeal  as  required  by  Rev. 
St.  1899,  §  813,  nor,  in  lieu  thereof,  any 
perfect  abstract  or  transcript  show^ing  any 
Judgment  whatever,  or  order  granting  an 
appeal.  Pennowfski  v.  Coerver  [Mo.]  103 
S.  W".  542.  A  transcript  of  proceedings  be- 
fore a  license  board  on  an  application  for 
a  license  to  sell  liquor  which  does  not  con- 
tain- a  certified  copy  of  the  final  order  of 
such  board  presents  no  matter  for  review 
on  appeal.  In  re  Borland  [Neb.]  112  N.  W.  608. 
It  is  not  reversible  error  for  the  trial  judge 
to  file  a  M-rltten  opinion  and  make  it  a  part 
of  the  record.  But  in  such  case  the  appel- 
lant or  plaintiff  in  error  is  not  bound  to  in- 
clude such  opinion  in  the  record  with  his 
application  for  appeal  or  writ  of  error. 
Stot-er  V.  Stover  [W.  Va.]   54  S.  E.  350. 

42.  Stebbins  v.  Larson  [Cal.  App.]  88  P. 
503. 

43.  Hogan  V.  Hinchey,  195  Mo.  527,  94 
S.  W.  522;  Stark  v.  Zehnder  [Mo.]  102  S.  W. 
992;  Commercial  Trust  &  Sav.  Bk.  v.  Magee 
[Mo.  App.]  102  S.  W.  600;  Walner  v.  Wade 
[Mo.  App.]  101  S.  'W.  686;  Morgan  v.  Smith 
FMo.  App.]  102  S.  Vv\  673;  Mason  v.  Smith 
[Mo.  App.]  101  S.  W.  1149;  Hill  v.  Butler 
<'ounty,  195  Mo.  511,  94  S.  AV.  518;  Pennow- 
fski  v.   Coerver    [Mo.]    103    S.   TV.    542. 
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44.  Orders  relative  to  bill  of  exceptions. 
Hill  v.  Butler  County,  195  Mo.  511,  94  S.  W. 
518.  Where  neither  transcript  nor  appel- 
lant's abstract  showed  the  allowance  and  fil- 
ing of  a  bill  of  exceptions,  only  errors  in 
recoi-d  proper  could  be  considered.  State  v. 
Trollinger  [Mo.  App.]  94  S.  W.  833.  A  paper 
entitled  "Bill  of  Exceptions,"  signed  and 
sealed  by  the  judge  of  the  court,  and  bear- 
ing the  style  of  the  case  in  which  an  order 
has  been  entered,  stating  that  a  bill  of  ex- 
ceptions was  tendered,  signed,  sealed,  and 
made  a  part  of  the  record,  is  sufficiently 
identified  to  make  it  a  part  of  the  record. 
De  Board  v.  Camden  Interstate  R.  Co.  [W. 
Va.]  57  S.  E.  279.  A  bUl  of  exceptions  to 
the  opinion  of  a  county  court  under  §  48, 
c.  39,  West  Virginia  Code  1906,  is  a  part 
of  the  record  if  the  record  shows  that  the 
bill  was  signed  by  the  commissioners,  or  a 
majority  of  them  at  the  same  term  of  court 
at  which  the  trial  took  place,  although  the 
record  fails  to  show  that  the  bill  was  other- 
wise noted  theieon.  Jones  v.  Harmer  [W. 
Va.]  55  S.  E.  657.  Recital  in  bill  of  time 
fixed  for  signing  and  of  order  extending 
time  insufficient  to  supply  failure  of  rec- 
ord to  show  such  orders.  Mitchell  v.  State 
[Ala.]  41  So.  518.  Where  bill  is  signed  in 
vacation  the  record  proper  must  show  an 
order  in  term  time  authorizing  such  sig- 
nature. A  recital  in  the  bill  is  insufticient. 
Central  of  Georgia  R.  Co.  v.  Carroll  [Ala.} 
41  So.  517.  Filing  of  bill  of  exceptions  in 
clerk's  office  and  date  of  filing  cannot  be 
shown  by  recitals  of  bill.  Malott  v.  Cen- 
tral Trust  Co.  [Ind.]  79  N.  E.  369:  Walner 
V.  Wade  [Mo.  App.]  101  S.  W.  686;  Stark 
v.  Zehnder  [Mo.]  102  S.  W.  992.  Lease  given 
during  term  to  file  bill  of  exceptions  after 
close  of  term  must  be  shown  by  order  book 
entry.  Malott  v.  Central  Trust  Co.  [Ind.]  79' 
N.  E.  369.  It  will  be  presumed  that  the 
certificate  of  the  trial  judge  bears  the  date 
upon  which  the  bill  of  exceptions  was  ten- 
dered, unless  it  affirmatively  appears  from 
the  rec6rd  that  it  was  tendered  at  an  earl- 
ier date,  and  if  such  date  is  not  within  the 
time  limited  for  tendering  the  bill  the  writ 
of  error  will  be  dismissed.  Crawford  v. 
Goodwin    [Ga.]    57  S.  E.   240. 

45.  Under  §  4819,  Rev.  St.  1887,  an  ap- 
peal to  the  supreme  court  from  a  judgment 
of  the  district  court  on  appeal  from  the- 
probate  court,  appellant  must  furnisli  a. 
copy  of  the  notice  of  appeal,  of  the  judg- 
ment or  orders  appealed  from,  and  all  pa- 
pers used  on  the  hearing  which  must  be- 
certified  as  correct  by  the  attorneys  or  the 
clerk.  In  re  Paige's  Estate  [Idaho]  86  P. 
273.  The  recital  in  the  bill  of  exceptions  of 
the  fact  that  an  appeal  was  taken  does  not 
evidence  that  fact.  It  must  appear  from  the 
abstract  of  the  record  proper.  Commercial 
Trust  &•  Sav.  Bk.  v.  Magee  [Mo.  App.]  102 
S.  W.  600.  On  appeal  from  drain  commis- 
sioners the  circuit  court  may  determine  as 
a  question  of  fact  whether  an  appeal  bond 
was  filed  with  the  auditor,  and  to  that  ena 
may    liear    oral    evidence.      Smith    v.    Gustin 
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In  some  states,  however,  the  secondary  record  must  itself  show  that  it  was  properly 
made  and  a  showing  thereof  in  the  record  proper  is  insufficient.**  "While  in  actions 
at  law  every  presumption  is  in  favor  of  the  decision  below  and  error  must  be  made 
to  affirmatively  appear,/'  in  equity  a  complainant  to  whom  relief  is  granted  must 
preserve  in  the  record  the  evidence  on  which  it  is  based  by  a  certificate  of  evidence 
or  by  recitals  in  the  decree.*® 

(§9)  B.  What  is  part  of  record  proper;  necessity  of  secondari/  record.^'^ — 
The  office  of  the  bill  of  exceptions  or  other  secondary  record  is  to  make  of  record 
that  which  is  not  part  of  the  record  proper,  and  it  is  necessary  except  to  review  er- 
rors apparent  on  the  face  of  the  judgment  roll."°  The  record  proper  consists  of  the 
summons,  pleadings,  and  judgment,"'^  findings,^-  and  orders  made  with  reference  to 


[IncL]  SI  N.  E.  722.  On  appeal  from  cir- 
cuit court  in  drainag-e  proceedings  appealed 
to  such  court  Ironi  commissioners,  tlie  rec- 
ord mus-t  show-  that  a  bond  was  filed  with 
the  auditor.  Id.  Line  written  in  ink  upon 
typewritten  transcript  between  close  of  last 
order  of  board  of  commissioner.s  and  cer- 
tificate of  auditor  as  follows:  "See  certified 
copy  of  appeal  bonds  attached."  was  insuffi- 
cient alone  to  show  filing  of  such  bonds.  Id. 
Abstract  held  not  to  authorize  court  to  go 
beyond  record  proper  where  it  did  not  show 
by  whom  bill  of  exceptions  was  signed  and 
sealed,  nor  by  whose  order  nor  when  it  ^vas 
filed,  nor  wlien  affidavit  for  appeal  was  filed 
and  appeal  allowed,  etc.  Hcxrris  v.  Wilson, 
199  Mo.  412,  97  S.  W.  591. 

46.  See  post,   §   9  C  1. 

47.  See  post,  §  .9  D. 

48.  In  equitjr  the  rule  in  Illinois  is  that 
the  party  in  favor  of  whom  the  decree  is 
entered  must  preserve  the  evidence,  or  the 
decree  must  find  tlie  facts  proven  at  hear- 
ing. Berg  V.  Berg,  223  111.  209,  79  N.  E.  13; 
Standish  v.  Mus^grove.  223  111.  500.  79  N.  E. 
161;  Timke  v.  Allen,  225  111.  402,  80  N.  E. 
297.  This  rule,  however,  does  not  apply  to 
cases  in  which  parties  are  entitled  to  trial 
by  jury.  Berg  v.  Berg,  223  111.  208,  79  N.  E. 
13.  This  exception  does  not  apply  to  a  de- 
cree o.n  a  cross  bill  upon  the  hearing  of 
which  the  parties  were  not  entitled  to  a 
.iury,  though  they  were  entitled  to  a  jury 
on  hearing  of  bill.  Id.  Where  findings  in 
decree  are  sufficient  to  support  it  and  there 
is  no  certificate  of  evidence,  the  decree  will 
1)6  sustained.  Geffin'ger  v.  Klewer  [111.]  81 
N.  E.  712.  Where  court  is  unable  from  rec- 
ord to  properly  decide  the  case,  it  will  re- 
verse decree  on  its  own  motion  and  re- 
mand with  directions  to  permit  taking  of 
further  evidence.  Standard  Computing  Scale 
Co.  V.  Computing  Scale  Co.  [C.  C.  A.]  145 
F.  627.  Rule  tliat  appellee  must  preserve 
the  evidence  does  not  mean  tliat  wlien  evi- 
dence has  been  produced  and  filed  and  re- 
ferred to  in  a  master's  report  as  an  ex- 
hibit and  returned  to  the  court,  it  is  not 
appellant's  dut.v  when  bringing  up  a  tran- 
script of  the  record  to  see  that  such  tran- 
script is  complete  or  at  least  to  make  and 
show  some  effort  to  cause  it  to  be  so.  .Tack- 
son  V.  Grosser,  121  111.  App.  363.  Under 
rule  7  of  the  supreme  court  of  Missouri  if, 
in  an  equity  ca.se,  all  the  evidence  is  not 
embodied  in  the  bill  of  exceptions,  the 
judgment  will  not  be  reversed  even  tiiough 
it  is  not  a  correct  legal  result  of  the  facts 
founJ.  Patterson  v.  Patterson,  200  Mo.  335, 
98  S.  W.  613.     In  a  case  in  equity   if  the  en- 


tire evidence  is  not  brouglit  up  on  appeal, 
the  facts  will  not  be  reviewed  but  tlie  usual 
presumption  will  be  indulged  in  support  of 
tlie  decree.  Mason  v.  Smith  [Mo.  App.]  101 
S.   W.    1149. 

49.     See  7  C.  K   164. 

TtO.  Stai-k  V.  Zehnder  [Mo.]  102  S.  W.  9!12; 
Barnard  Leas  Mfg.  Co.  v.  Washburn,  30  Ky. 
L.  R.  SIS,  99  S.  W.  664.  Errors  apparent  on 
the  face  of  the  record  can  be  reviewed  with- 
out a  bill  of  exceptions.  Crenshaw  v.  Duff's 
Ex'r  [Ky.]  103  S.  W.  287;  TVait  v.  Atchison, 
etc..  R.  Co.  [Mo.]  103  S.  W.  60;  Cramer  v. 
Springfield  Trac.  Co.  [Mo.  App.]  97  S.  W. 
969;  Blue  Ridge  Light  &  Power  Co.  v.  Tut- 
wiler  [Va.]  55  S.  E.  539.  Record  proper  held 
to  show  that  grant  of  change  of  venue  was 
error.  Leslie  v.  Chase  &  Son  Mercantile  Co.. 
200  Mo.  363,  98  S.  W.  523.  While  it  is  pos- 
sible under  Rpv.  Laws,  c.  173,  §  10  6.  to  raise 
questions  of  law  by  exceptions,  where  the 
hearing  is  upon  an  issue  of  law^,  and  wher  • 
there  is  a  simple  remedy  by  appeal,  it  is 
simpler  and  better  practice  in  such  cases  to 
bring  such  questions  directly  to  supreme 
judicial  court  Vjy  appeal.  McCusker  v.'Geiger 
[Mass.]    SO  N.  E.  648. 

51.  Judgment,  date  thereof,  motions  for 
new  trial  and  in  arrest  of  judgment,  and 
exceptions  thereto,  are  part  of  record 
proper.  Malott  v.  Central  Trust  Co.  [Ind.] 
79  N.  E.  369.  Where  the  record  judgment 
roll  is  complete  except  as  to  a  summons,  it 
not  appearing  tliat  one  was  issued,  it  will 
be  presumed  that  defendant  appeared  v/itli- 
out  s>fcrvice  as  against  a  technical  objection 
tliat  the  record  is  defective  under  Comp. 
Laws,  .  §  3431,  requiring  the  record  to  con- 
tain the  judgment  roll.  Strosnider  v.  Tur- 
ner [Nev.]  90  P.  581.  On  appeal  from  an 
order  settling  an  administratrix's  account, 
the  account,  tlie  written  objections  thereto, 
and  the  findings  and  order  certified  by  the 
clerk  as  a  judgment  roll,  is  sufficient  rec- 
ord, o.nd  the  exemplification  of  the  papers 
in  the  form  of  a  bill  of  exceptions  is  not 
necessary.  In  re  Douglierty's  Estate,  34 
Mont.  ."^36.  86  F.  38.  Under  Burns'  Ann.  St. 
Supp.  1905,  §  641  C,  action  of  court  in  al- 
lowing supplemental  complaint  to  be  flled 
and  objection  and  exception  thereto  are  part 
of  record  without  bill  of  exceptions.  Schmoe 
V.  Cotton  [Ind.]  79  N.  E.  184.  Upon  a  writ 
of  error  to  re\-iew  an  order  dismissing  an 
appeal  from  the  probate  court,  tiie  papers 
and  entries  relating  to  the  order  of  dis- 
missal constitute  the  record  without  a  bill 
of  exceptions.  City  of  Flint  v.  Genesee  Cir- 
cuit Judge  [Mich  ]  13  Det.  Leg.  N.  829,  109 
N.   W.   769.     Motion   recited   in   and   identified 
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the  record.^^  Proposed  pleadings  and  amendments  which  have  never  become  plead- 
ings in  the  action  are  no  part  of  the  record.^*  Other  proceedings  had  below,  in 
order  to  be  reviewed,  must  be  brought  into  the  record  by  a  bill  of  exceptions.-"  jour- 
nal entry,  or  equivalent  proceedings.  In  chancery  cases  and  some  special  statutoi-v 
proceedings,^"'  the  record  includes  all  proceedings  and  files  below,  including  the 
testimony,  if  taken  by  deposition,  or  as  settled  if  taken  in  open  court,  and  statutes 
sometimes  provide  that  documents  filed  become  part  of  the  record."     Stipulations/* 


by  final  order  based  thereon  is  a  part  of 
tlie  record.  Recital  in  order  of  dismissal  that 
such  order  is  based  on  a  motion  which  is 
identified  in  the  order  makes  motion  part  of 
record.  Bellinger  v.  Barnes,  223  111.  121,  79 
N.  E.  11.  An  order  taxing  costs  cannot  be 
reviewed  on  an  appeal  from  the  judgment 
in  the  absence  of  a  bill  of  exceptions  or 
statement  containing  the  record  of  what  the 
court  acted  on  in  making  the  order.  Schom- 
berg  V.   Long    [N.  D.]    108   N.   W.   332. 

52.  Memorandum  of  findings  of  fact  filed 
by  single  justice  constitute  part  of  record 
and  stand  upon  same  basis  as  those  con- 
tained in  a  report.  Elliott  v.  Baker  [Mass.] 
80  N.  E.  450.  A  finding  of  facts  made  after 
judgment  is  no  part  of  the  record  and  can- 
not be  considered.  Farmers'  Bank  of  Polo 
V.   Barbee,   198  Mo.   4fi5.   95   S.  W.   225. 

53  Except  in  actions  at  law  in  supreme 
judicial  court,  it  is  ordinarily  unnecessary 
to  take  exceptions  in  a  hearing  on  demur- 
rer or  motion  to  quash.  McCusker  v.  Geiger 
[Mass.]   SO  N.  E.  648. 

54.  Demurrer  striken  must  be  brought 
int®  record  by  bill  of  exceptions.  Commis- 
sioners' Ct.  V.  State  [Ala.]  41  So.  463.  An 
amendment  to  the  pleadings  which  is  dis- 
allowed in  the  court  below  is  no  part  of  the 
record  and  can  come  to  the  appellate  court 
only  by  being  embodied  in  the  bill  of  excep- 
tions or  attached  thereto  as  an  exhibit. 
^A'illiford  v.  Denby,  127  Ga.  786,  56  S.  E. 
1010;  Chatman  v.  Hodnett.  127  Ga.  360,  56 
S.  E.  439.  A  pleading  which  is  tendered  and 
not  allowed  to  be  filed  cannot  be  considered 
on  appeal  if  not  made  part  of  the  record. 
Krish  &  Co.  v.  Kentucky  Jeans  Clothing  Co. 
[Ky.]    102  S.  W.   803. 

55.  Rulings  on  objections  to  confirmation 
of  street  assessments.  City  of  Chicago  v. 
Ogden,  Sheldon  &  Co.  [111.]  81  N.  E.  698.  In 
absence  of  exceptions  allowed  by  special 
order  of  court  to  master's  report,  only  ques- 
tion open  on  review  is  whether  decree  is 
authorized  by  pleadings  and  report.  Hun- 
tress V.  Hanley  [Mass.]  80  X.  E.  946.  Ex- 
ceptions to  master's  report  in  suit  in  equity 
present  questions  of  l&w  in  a  proper  form 
to  be  carried  directly  to  full  court  on  ap- 
peal. McCusker  v.  Geiger  [Mass.]  80  N.  E. 
648.  Where  the  circuit  court  on  appeal  from 
a  justice  court  dismissed  a  garnishment  pro- 
ceeding in  aid  of  a  judgment  in  replevin 
rendered  by  the  justice,  for  jurisdictional 
defects  in  the  replevin  proceedings  the  only 
papers  properly  in  the  judgment  roll  are 
those  concerning  the'  garnishment,  and  the 
jurigdictional  defects  in  the  replevin  pro- 
ceedings will  not  be  reviewed  unless  such 
proceedings  are  embodied  in  the  bill  of 
exceptions.  Kuehn  v.  Nero  [Wis.]  Ill  N.  W. 
724.  Where  something  essential  to  the  de- 
termination of  an  alleged  error  in  dis- 
missing an  appeal  from  the  probate  court 
is  found  outside  the  papers  filed  or  entries 
made    in    relation   to    the    order   of   dismissal, 


it  must  be  shown  by  a  bill  of  exceptions. 
City  of  Flint  v.  Genesee  Circuit  Judge 
[Mich.]    13  D3t.  Leg.  N.   829,   109  N.   ^A'.   769 

56.  The  supreme  court  has  jurisdiction  to 
entertain  an  equity  appeal  without  a  bill 
of  exceptions  containing  the  testimony  taken 
below.  McMillan  v.  Diamond  [Neb.]  110  N 
W.  542. 

57.  In  Kentucky  pleadings,  written  mo- 
tions, orders,  and  exhibits  filed  or  made  in 
open  court  become  a  part  of  the  record 
when  copied  into  it  by  the  clerk  in  obedi- 
ence to  a  schedule  filed  by  one  of  the  par- 
ties, or,  in  the  absence  of  a  schedule,  when 
the  clerk  certifies  that  the  transcript  con- 
tains a  true  and  complete  copy  of  the  record 
Civ.  Code  Prac.  §  737.  Barnard  Leas  Mfg. 
Co.  v.  Washburn,  30  Ky.  L.  R.  813,  99  S.  W. 
664.  In  Massachusetts  m.emorandum  findings 
voluntarily  made  by  the  court  constitute  a 
part  of  the  record.  Such  findings  consist  of 
brief  abstract  of  material  evidence  and 
statement  of  findings  of  fact,  and  constitute 
part  of  record  where  voluntarily  made  hav- 
ing same  effect  as  report  made  under  Rev. 
Laws,  c.  159,  §  23.  Lindsev  v.  Bird  [Mass.] 
79  N.  E.  263.  Under  §  4819,  Rev.  St.  1887,  the 
minutes  of  the  court  are  not  required  to  be 
furnished  to  the  appellate  court,  and  hence 
can  only  be  presented  by  a  bill  of  excep- 
tions. In  re  Paige's  Estate  [Idaho]  86  P. 
273.  Acts  29th  Leg.  p.  220.  c.  112,  §  5,  pro- 
viding that  original  documentar.v  evidence, 
maps,  plats,  or  other  matters  introduced  in 
evidence,  and  if  embraced  in  stenographer's 
report,  may  be  made  part  of  record  by  writ- 
ten direction  of  the  court,  which  may  be 
sent  up  in  original  form  if  requested  bv 
either  party,  or  transcribed  by  clerk  with 
other  parts  of  record,  held  not  in  derogation 
of  Const,  art.  35,  §  3,  providing  tliat  no  bill 
shall  contain  more  than  one  subject  whicli 
shall  be  expressed  in  title.  Newnom  v.  Wil" 
liamson  [Tex.  Civ.  App.]  103  S.  W.  656.  In 
order  to  make  such  evidence  part  of  recorvl 
and  authorize  its  being  sent  up  in  original 
form,  it  must  be  embraced  in  stenographer's 
report,  and  tliere  must  be  a  written  direc- 
tion of  the  court  that  it  be  done.  Id.  Order 
of  district  judge,  made  in  vacation,  directing 
clerk  to  send  up  with  transcript  all  docu- 
mentary evidence  offered  bj''  all  parties,  held 
not  such  a  written  order  of  the  court  as  to 
make  such  evidence  part  of  record,  and. 
there  being  no  such  order,  direction  to  send 
up  such  evidence  was  unauthorized  and  it 
could  not  be  considered.  Id.  Though  docu- 
mentary evidence  could  not  be  considered 
because  not  made  part  of  record  in  manner 
prescribed  by  Acts  29th  Leg.  p.  220.  c.  112, 
§  5,  held  that  stenographer's  transcript,  in 
so  far  as  it  contained  oral  evidence,  would 
be  taken  and  considered  as  statement  of 
facts.  Id.  The  failure  of  the  clerk  to  in- 
dorse upon  a  paper  filed  the  day  of  filing  it, 
as  provided  by  the  Kentucky  statute.  Civil 
Code    of    Practice,    §    69,    will    not    effect    the 
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appearance,^'  interloc-utory  motions  and  orders  thereon,**"  exhibits,"^  bills  of  particu- 
lars,"- agreed  statement  of  facts,®^  depositions,"*  proceedings  at  the  trial,"^  verdict,"'' 
motion  for  new  trial  and  order  thereon,"'  affidavits,"*  propositions  of  law,  the  opinion 


validity  of  the?  paper  as  a  part  of  the  record 
if  it  is  actually  filed  in  court.  Barnard  Leas 
Mfg.  Co.  V.  Washburn,  30  Ky.  L.  R.  813,  99 
S.  V^'.  661. 

58.  Contra:  Stipulation  filed  in  cause  held 
part  of  record.  Bellinger  v.  Barnes,  223  111. 
121.  79*Nr.  E.  11. 

SO.  A  ruling  sustaining  jurisdiction  ob- 
tained by  garnishment  will  not  be  reviewed 
for  the  purpose  of  determining  whether  the 
garnishee  was  indebted  to  the  defendant 
where  neither  the  writs,  the  disclosure,  nor 
the  answers  of  the  garnishee  are  incorpo- 
rated in  the  record.  Harrison  Granite  Co.  v. 
Pennsylvania  R.  Co.,  145  Mich.  712,  13  Det. 
Leg.  N.  631,  108  N.  W.  1081. 

60.  A  motion  to  bring  in  new  parties  de- 
fendant and  an  order  denying  it  are  not 
properly  part  of  the  judgment  roll.  Grigsby 
V.  Wolven  [S.  D.]  108  N.  W.  250.  Refusal  to 
strike  cause  from  short  cause  calendar.  Mc- 
Donald V.  People,  222  III.  325,  78  N.  E.  609. 
Motion  to  strike  demurrer.  Commissioners' 
Ct.  V.  State  [Ala.]  41  So.  463.  A  judgment 
dismissing  an  action  can  only  be  reviewed 
wliere  the  motion  to  dismiss  and  the  ex- 
ception to  the  ruling  thereon  are  preserved 
by  a  bill  of  exceptions,  it  not  being  sufl3- 
cient  that  they  are  copied  into  the  record 
proper.  Stephens  v.  Moore  [Colo.]  90  P.  853. 
An  order  of  the  district  court  remanding  the 
cause  to  the  county  court  and  the  exceptions 
thereto  must  be  preserved  by  a  bill  of  ex- 
ceptions, and  it  is  insufficient  that  they  are 
copied  into  the  record  proper.  Hafey  v.  Bal- 
lin  [Colo.]  90  P.  852.  Motion  to  revoke 
order  appointing  receiver  is  not  part  of  rec- 
ord proper,  and  ruling  thereon  cannot,  there- 
fore, be  reviewed  unless  motion  is  incorpo- 
rated in  bill  of  exceptions  filed  in  proper 
court.  Cantwell  v.  Columbia  Lead  Co.,  199 
Mo.  1,  97  S.  W.  167.  Where  neither  motion 
for  a  continuance,  afl^davit,  action  of  court, 
nor  exception  thereto,  were  preserved  in  bill 
of  exceptions,  error  in  refusing  continuance 
could  not  be  considered.  City  of  Mattoon  v. 
Faller.  117  111.  App.  65.  Moving  papers  in 
support  of  a  motion  to  vacate  a  default 
must  l^e  incorporated  in  a  bill  of  exceptions. 
Rose  V.  Northern  Pac.  R.  Co.  [Mont.]  88  P. 
767.  On  appeals  from  orders  other  than 
those  granting  or  refusing  new  trials,  the 
record  must  be  made  up  by  having  the  pa- 
pers u.'^ed  at  the  trial  court  hearing  au- 
thenticated by  a  bill  of  exceptions.  In  re 
Dougherty's    Estate,    34    Mont.    336,    86    P.    38. 

61.  Contract  filed  with  pleading  and  ex- 
pressly referred  to  therein  held  no  part  of 
such  pleading,  and  hence  not  part  of  record 
proper  and  not  open  to  consideration  on  ap- 
peal based  on  record  proper  alone.  Majors 
V.  Maxwell,  120  Mo.  App.  281,  96  S.  W.  731. 
A  copy  of  a  deed  included  in  an  abstract,  but 
not  in(;orporated  in  a  bill  of  exceptions  or 
statement  of  facts  or  otherwise  identified, 
cannot  be  considered.  Sherman  v.  Goodwin 
[Ariz.]   89  P.  517. 

«2.     ]'>nder  v.   Fender,   123  111.  App.   105. 

63.  Zindars  v.  Erie  Gas  &  Mineral  Co. 
[Kan.]  87  P.  188;  White  v.  Roe  [Ala.]  44  So. 
211.  AVliere  a  case  is  heard  upon  stipula- 
tion of  counsel,  the  stipulation,  like  other 
evidence,    must    be   brought   upon    the   record 


by  bill  of  exceptions.  Robinson  v.  Cross 
[Ark.]    101  S.  W.   754. 

64.  Depositions  upon  which  the  issues 
were  tried  not  made  part  of  the  record  by 
bill  of  exceptions  or  order  of  court  cannot 
be  considered,  a  statement  in  the  judgment 
that  the  evidence  w^as  in  writing  and  on  file 
does  not  make  them  part  of  the  record 
Moore  Dry  Goods  Co.  v.  Thomas  [Ark.]  99 
S.  W.  66.  Under  rule  55  for  the  district 
court,  the  Texas  court  of  civil  appeals  can- 
not review  the  refusal  of  the  district  court 
to  strike  out  answers  to  interrogatories  if 
there  is  no  bill  of  exceptions  in  the  record, 
although  the  order  of  the  court  shows  that 
appellants  excepted.  Borden  v.  Le  Tulle  Mer- 
cantile Co.   [Tex.  Civ.  App.]   99  S.  W.   128. 

6!j.  Where  a  dismissal  is  ordered  after 
defendant  has  introduced  some  evidence,  the 
evidence  so  adduced  should  be  made  part  of 
the  record.  Weiller  v.  New  York  City  R.  Co., 
100  N.  Y.  S.  1011.  Rulings  made  during  trial 
not  relating  to  pleadings  and  not  appear- 
ing on  face  of  judgment,  and  exception 
thereto,  must  be  preserved  in  bill  of  excep- 
tions. Polowski  V.  Derengowski,  124  111. 
App.  445.  Bill  of  exceptions  necessary  to  re- 
view matters  transpiring  at  trial.  Porter  v. 
Buckley    [C.   C.   A.]    147  F.   140. 

Rciunrks  of  counsel  must  be  brought  in  by 
bill  of  exceptions.  Jones  v.  Cooley  Lake 
Club,  122  Mo.  App.  113,  98  S.  W.  82;  Harless 
V.  Southwest  Mo.  Elec.  R.  Co.  [Mo.  App.] 
99  S.  W.  793;  Harvey  v.  Chicago  &  A.  R.  Co., 
123  111.  App.   442. 

66.  Paper  verdict  of  jury  appearing  in 
transcript  but  not  in  bill  of  exceptions  could 
not  be  considered.  Blue  Island  Brew.  Co.  v. 
Fraatz,  123  111.  App.  26. 

67.  Motion  to  vacate  verdict  and  judg- 
ment and  exception  to  action  of  court  there- 
on must  be  preserved  in  bill  of  exceptions 
and  not  in  common-law  record.  Christie  v. 
Walker,  126  111.  App.  424.  Motion  for  new 
trial  need  not  be  in  writing  or  shown  by 
hill  of  exceptions  in  order  to  review  order 
denying  it.  Moneagle  &  Co.  v.  Livingston 
[Ala.]  43  So.  840.  Any  action  In  regard  to 
denial  of  new  trial  must  be  presented  bj'  bill 
of  exceptions.  Hicks  v.  Graves  [Mass.]  80 
N.  E.  590.  A  statement  on  motion  for  new 
trial  is  not  a  part  of  the  judgment  roll  as 
defined  by  Code  Civ.  Proc.  §  1196.  Harring- 
ton V.  Butte  &  Boston  Min.  Co.  [Mont.]  90 
P.  748. 

68.  Smith  V.  Zachry  [Ga.]  57  S.  E.  513: 
Phoenix  Indemnity  Co.  v.  Greger  [Colo.]  88 
P.  1066;  Shorno  v.  Doak  [Wash.]  88  P.  1113; 
Borden  v.  Lynch,  34  Mont.  503,  87  P.  609; 
Crowley  v.  Croesus  Gold  &  Copper  Min.  Co. 
[Idaho]  86  P.  536;  In  re  Dean's  Estate,  149 
Cal.  487,  87  P.  13;  Manuel  v.  Flynn  [Cal. 
App.]  90  P.  463.  Aflldavits  not  part  of  rec- 
ord in  absence  of  certificate  of  evidence  and 
where  it  does  not  appear  that  they  were 
considered  by  court.  Bellinger  v.  Barnes, 
223  111.  131,  79  N.  E.  11.  Leave  to  file  affida- 
vit does  not  show  that  It  was  considered.  Id, 
Affidavits,  documents,  and  records  submitted 
in  evidence  on  the  liearing  should  be  Incor- 
porated in  the  bill  of  exceptions  or  be  at- 
tached thereto  as  exhibits,  duly  and  properly 
identified,    or    be    embodied    in    an    approved 
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of  the  trial  court/"  aiid  the  evidence,'"  are  no  part  of  the  record  proper,  and  statutes 
providing  for  the  filing  of  the  reporter's  transci'ipt  of  the  evidence  does  not  make 
it  of  recordj^  nor  do  recitals  in  the  motion  for  new  trial  make  of  record  the  matters 
recited.'"  Statutes  sometimes  provide  that  instructions  may  be  made  of  record  by 
order,'"  but  unless  so  authenticated  they  must  be  embodied  i^  the  bill,  of  excep- 
tions.'* Eecital  in  the  record  proper  of  matters  which  are  no  part  of  such  record 
are  unavailing  to  supply  omissions  from  the  bill  of  exceptions.'^ 


brief  of  evidence  and  brought  up  as  part  of 
the  record.  It  is  not  sufficient  to  send  up  as 
parts  of  the  record  copies  of  such  affidavits 
and  documents,  although  the  originals  have 
on  them  the  word  "identified"  followed  by 
the  signature  of  the  trial  judge.  Askew  v. 
Hogansville  Cotton  Oil  Co.,  126  Ga.  807,  55 
S.  E.  921.  To  simply  file  affidavits  with  the 
clerk,  although  identified  by  the  .iudge,  does 
not  make  them  a  part  of  the  record  or  au- 
thorize them  to  be  sent  to  tlae  supreme  court 
as  such.     Smith  v.  Zachry   [Ga.]   57   S.  E.   513. 

«!»  A  deduction  by  the  trial  court  in  its 
opinion  that  a  cause  of  action  was  claimed 
by  plaintiff's  counsel  to  be  based  on  the 
original  contract,  altliougli  not  equivalent  to 
a  statement  to  that  effect  in  a  bill  of  ex- 
ceptions, is  entitled  to  consideration  as  an 
admission  by  plaintiff,  under  B.  &  C.  Comp. 
§  158.  Heywood  Bros.  &  Wakefield  Co.  v. 
Doernbecher  Mfg.  Co.  [Or.]  86  P.  357.  The 
opinion  of  the  court  in  making  an  order, 
although  included  in  the  transcript,  is  no 
part  of  the  record  and  cannot  be  considered. 
Bouchard  v.  Abrahamsen  [Cal.  App.]  88  P. 
383. 

70.  In  cliancery  cases  oral  evidence  must 
he  reduced  to  writing  at  the  time  or  em- 
bodied in  a  bill  of  exceptions  or  other  rec- 
ord certified  by  the  chancellor.  Meeks  v. 
State  [Ark.]  98  S.  W.  378.  Rulings  on  ad- 
mission of  evidence.  Clare  v.  Doble  [Mass.] 
81  N.  E.  871.  Where  evidence  adduced  at 
the  trial  is  not  made  part  of  the  record  by 
prop'i'r  bill  of  exceptions,  none  of  the  ques- 
tions i-aised  which  depend  upon  such  evi- 
dence can  be  considered.  Gatewood  v.  Gar- 
rett [Va.]  56  S.  E.  335.  The  evidence  upon 
which  judgment  was  rendered  must  be  made 
part  of  the  record  by  bill  of  exceptions. 
Xewport  News,  etc  ,  R.  &  Elec.  Co.  v.  Lake, 
105  Va.  311,  54  S.  E.  328;  United  States  Min- 
eral Co.  V.  Camden  [Va.]  56  S.  E.  561.  As- 
signments based  on  evidence  printed  in  rec- 
ord but  not  embodied  in  bill  of  exceptions 
or  otlierwise  autlienticated  as  liaving  been 
used  before  trial  court  could  not  be  consid- 
ered. Lee  Won  Jeong  v.  U.  S.  [C.  C.  A.]  145 
E.  512.  Parties  may  not  by  stipulation  in- 
corporate into  the  record  matters  foreign 
thereto  and  a  record  containing  only  such 
matter.s  will  be  ignored.  Denning  v.  Will, 
121  111.  App.  419.  Findings  not  incorporated 
in  the  formal  decision  directing  the  entry  of 
judgment  form  no  part  of  the  judgment  roll. 
Elterman  v.  Hyman,  117  App.  Div.  519,  102 
N.  Y.  S.  613.  Record  of  former  trial  not  con- 
sidered where  not  incorporated  in  bill  of  ex- 
ceptions. Oxford  &  Coast  Line  R.  Co.  v. 
Union  Bk.  [C.  C.  A.]  153  F.  723.  Transcript 
of  evidence  not  incorporated  in  bill  of  ex- 
ceptions by  reference  or  otherwise  could  not 
be  considered.  Pittsburg  Gas  &  Coke  Co.  v. 
Goff-Kirby  Coal  Co.  [C.  C.  A.]  151  F.  466. 
Error  in  admitting  evidence  not  considered 
in    absence    of    bil}    ol    exceptions.       Ellis    v. 


Marshall  Car  Wheel  &  Foundry  Co.  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  719,  95  S.  W.  689. 
Bill  of  exceptions  or  certificate  of  judge  nec- 
essary to  review,  reffusal  to  charge  that  un- 
der the  evidence  verdict  should  be  for  de- 
fendant. Levy  V.  Singer  Mfg.  Co.,  32  Pa.  Su- 
per. Ct.  117. 

71.  Stenograpliic  report  of  evidence  not 
part  of  record  in  action  at  la^v.  Hicks  v. 
Graves  [Mass.]  80  N.  E.  590.  See  post, 
§  9  C  2,  as  to  reporter's  transcript  as  state- 
ment of  facts. 

72.  Argument  of  counsel.  Harless  v. 
Southwest  Mo.  Elec.  R.  Co.  [Mo.  App.]  99 
S.  W.  793;  Harvey  v.  Chicago  &  A.  R.  Co., 
123  111.  App.  442.  Although  a  motion  for  a 
new  trial  reciting  irregularities  at  the  trial 
is  made  a  part  of  the  record  by  a  bill  of  ex- 
ceptions, the  fact  of  irregularity  so  recited 
is  not  thereby  made  a  part  of  the  record. 
Wallace  v.  Skinner  [Wyo.]  88  P.  221.  Mere 
recital  in  a  motion  of  a  fact  as  a  ground  for 
the  motion  is  not  evidence  on  appeal  of 
truth  of  such  fact,  when  motion  has  been 
denied  by  lower  court,  but  such  fact  must 
be  made  to  affirmatively  appear  on  the  rec- 
ord.    Hayman  v.  Weil    [Fla.]   44  So.   176. 

73.  Indianapolis  Trac.  &  Terminal  Co.  v. 
Richey  [Ind.  App.]   80  N.  E.  170. 

74.  Newport  News  &  O.  P.  R.  &  Elec.  Co. 
v.  Take,  105  Va.  311,  54  S.  E.  328;  Phillips  v. 
Washington  &  R.  R.  Co.  [Md.]  65  A.  422; 
Shotts  V.  McKinney  [Ind.  App.]  79  N.  E.  219; 
Aultman,  Miller  &  Co.  v.  Moore  [Tex.  Civ. 
App.]  95  S.  W.  17;  Fellheimer  v.  Eagle,  79 
Ark.  201,  95  S.  W.  139;  Nashville  R.  &  L.  Co. 
V.  Marlin  [Tenn.]  99  S.  W.  367;  Hastings 
Industrial  Co.  v.  Baxter  [Mo.  App.]  102  S. 
W.  1075;  Crowley  v.  Croesus  Gold  &  Copper 
Min.  Co.  [Idaho]  86  P.  536;  Hope  v.  West 
Chicago  St.  R.  Co.,  126  111.  App.  507.  Though 
clerk  should  have  inserted  instructions  at 
the  place  pointed  out  in  the  bill  of  excep- 
tions, they  will  not  be  ignored  where  re- 
ferred to  at  that  place  and  given  in  another 
part  of  the  record  oven  though  they  are  not 
there  identified.  Huffman  v.  Charles,  30  Ky. 
L.   R.  197,  97  S.  W.  775. 

75.  Recital  in  judgment  on  motion  for 
new  trial  and  in  order  of  court  allowing 
time  for  signing  of  bill  of  exceptions  not 
sufficient  to  supply  failure  of  bill  to  show 
exception  to  ruling  on  such  motion.  Dor- 
ough  V.  Harrington  &  Son  [Ala.]  42  So.  557. 
Exceptions  to  findings  on  objections  to  con- 
firmation of  street  assessments  which  are 
preserved  only  by  clerk's  entry  will  not  be 
considered.  City  of  Chicago  v.  Ogden,  Shel- 
don &  Co.  [111.]  81  N.  E.  698.  Recital  in 
record  made  by  clerk  of  denial  of  motion  to 
strike  cause  from  short  cause  calendar.  Mc- 
Donald v.  People,  222  111.  325,  78  N.  E.  609. 
An  exception  to  the  overruling  of  a  motion 
for  a  new  trial  cannot  be  considered  unless 
embodied  in  the  bill  of  exceptions,  although 
it   is   set  forth   in   the  abstract  of  the   record 
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(§9)  C.  Form,  requisites,  and  settlement  of  secondarij  record.  1.  Tlie  bill 
of  exceptions.''^ — The  bill  of  exceptions  in  some  jurisdictions  embraces  all  matters 
not  part  of  the  record  proper,  while  in  others  it  is  confined  to  specific  errors,  being- 
used  con(;urrently  with  other  forms  of  secondary  record,'^  while  in  yet  others  sep- 
arate bills  are  settled  to  each  alleged  error.  In  the  absence  of  statute  or  rule  a  joint 
bill  may  be  settled  on  behalf  of  several  appellants,'^*  and  several  exceptions  may  be 
authenticated  by  one  bill.'^''  Eeference  by  one  bill  to  another  is  sometimes  allowed.®'^ 
The  bill  of  exceptions  is  ordinarily  required  to  be  embraced  in  one  document/^ 
in  clear,  orderly,  and  coherent  form,*^  and  should  include  all  matters  essential  to 
the  questions  involved,*^  which  were  presented  to  the  trial  court,  and  nothing  that 
was  not  so  presented.     Condensation   into   narrative   form   is   usually  requirecl.^"' 


proper.  Moore  v.  Harmes  [Mo.  App.]  99  S. 
W.  764.  Affidavits  copied  into  record  but 
not  preserved  by  certificate  of  evidence. 
Bellinger  v.  Barnes,  223  111.  121,  79  N.  E.  11. 
Prayers  for  instructions  printed  in  record 
immediately  after  bill  of  exceptions  but  not 
as  part  thereof  will  not  be  considered.  Phil- 
lips V.  Washington  &  R.  R.  Co.  [Md.]  65  A. 
422.  Action  of  trial  court  in  granting  mo- 
tion to  set  aside  verdict  and  for  new  trial 
held  not  reviewable  where  bill  of  exceptions 
did  not  show  that  any  exception  was  re- 
served to  court's  action  (Southern  States 
Lumber  Co.  v.  Green  [Ala.]  43  So.  102),  but 
errors  in  the  bill  of  exceptions  may  be  cor- 
rected by  reference  to  the  order  book  en- 
tries. Instructions  considered  though  bill  of 
exceptions  showed  exception  in  gross,  where 
order  book  entry  showed  that  exceptions 
were  several.  Baltimore,  etc.,  R.  Co.  v. 
Kleespies  [Ind.  App]  7S  N.  B.  252.  Report 
of  evidence  in  support  of  motion  for  new 
trial  -ivill  not  be  considered  in  aid  of  the 
bill  unless  incorporated  therein.  Jones  v. 
Jones,  101  Me.  447,  64  A.  815. 

76.  See  7  C.  L.  167. 

77.  Under  Comp.  Laws,  §§  3860,  3425,  3427, 
orders  denying  motions  to  strike  out  and 
amend  a  judgment  may  be  presented  by  a 
statement  on  appeal  instead  of  a  bill  of  ex- 
ceptions.    State  V.  Murphy    [Nev.]    88  P.   335. 

78.  A  bill  properly  filed  is  available  to  all 
parties  whose  exceptions  appear  therein. 
Yaryan  v.  Toledo,  75  Ohio  St.  307,  79  N.  E. 
465.  Where  bill  purported  to  be  in  behalf 
of  two  defendants,  but  their  defenses  were 
entirely  independent  and  unconnected.  Lord 
v.  Rowse   [Mass.]   80  N.  E.  822. 

79.  But  each  exception  must  relate  to 
single  proposition.  Addis  v.  Rushmore  [N. 
J.  Err.   &  App.]    65  A.   1036. 

80.  Where  bill  relating  to  instructions 
commenced,  "The  testimony  upon  the  part 
of  the  plaintiff  being  closed,  the  defendant 
offered  the  following  prayer,"  the  evidence 
contained  in  a  former  Ijill  was  considered  in 
passing  on  the  ruling  on  the  prayer.  Di 
Giorgls  Importing  &  Steamship  Co.  v.  Penn- 
sylvania R.  Co.    [Md.]    65  A.   425. 

81.  Where  the  bill  of  exceptions  is  con- 
tained in  two  separate  volumes,  a  certificate 
as  to  one  is  not  sufficient  to  identify  the 
other,  though  it  contains  exhibits  referred 
to  in  tlie  authenticated  volume,  nor  will  file 
marks  or  indorsements  placed  thereon  by 
the  clerk  of  the  trial  or  of  the  supreme  court 
supply  the  place  of  proper  authentication. 
State  v.  Paxton   [Neb.]   108  N.  W.  159. 

.82.  Sufficiency  of  evidence  will  not  be  re- 
viewed   where    it    consists    largely    of   a    vast 


quantity  of  exliibits  thrown  into  the  record 
without  index  or  classification.  Schell  v. 
Walla  Walla  [Wash.]  86  P.  1114.  Must  state 
separately  and  clearly  the  exceptions  relied 
on.  Court  and  Practice  Act  1905,  p.  139, 
§  490,  promulgating  this  rule,  held  substan- 
tially complied  with.  Grimwood  Co.  v.  Cap- 
itol Hill  Bldg.  &  Const.  Co.    [R.  I.]   65  A.  304. 

83.  Kiesewetter  v.  Supreme  Tent  of 
Knights  of  Maccabees  [111.]  81  N.  E.  19.  Un- 
der St.  1899,  §  3741,  a  bill  of  exceptions  must 
contain  all  the  evidence  bearing  on  and  nec- 
essary to  explain  the  error  complained  of. 
State  V.  Craig  [Wyo.]  89  P.  584.  Exceptions 
to  evidence  should  clearly  point  out  that 
objected  to,  reference  to  pages  of  evidence 
in  lower  court  being  usually  insufficient. 
Matthews  v.  Targarona  [Md.]  65  A.  60.  Must 
show  that  points  raised  are  material  and 
that  rulings  are  erroneous  and  prejudicial. 
Jones  V.  Janes,  101  Me.  447,  64  A.  815.  The 
record  in  the  suit  and  judgment  claimed  to 
operate  as  res  adjudicata  in  tliis  case  was 
so  briefly  referred  to  in  the  bill  of  excep- 
tions that  it  ^vas  impracticable  to  determine 
whether  it  had  that  effect  or  not  and  the 
question  %vas  left  open.  Board  of  Educa- 
tion of  Glynn  County  v.  Day  [Ga.]  57  S.  E. 
359.  Exceptions  to  an  auditor's  report 
ought  not  to  refer  the  court  from  one  part 
of  the  record  to  another  to  discover  what 
was  ruled,  and  to  otlier  and  various  parts 
of  the  record  to  search  for  evidence  relat- 
ing to  that  particular  point,  but  tlie  excep- 
tion should  be  complete  in  itself.  Baxter 
&  Co.  V.  Camp,  126  Ga.  354,  54  S.  E.  1036. 
Where  exceptions  to  tlie  report  of  an  au- 
ditor in  an  equity  case  involve  a  considera- 
tion of  the  evidence  on  whicli  the  auditor 
based  his  findings,  it  is  incumbent  on  tlie 
party  excepting  to  set  forth,  in  connection 
with  each  exception,  the  evidence  necessary 
to  be  considered  in  passing  thereon,  or  to 
attach  thereto  as  an  exhibit  so  much  of  the 
evidence  as  is  pertinent,  or  at  least  to  point 
out  where  such  evidence  is  to  be  found  in 
the  brief  of  the  evidence  filed  by  the  au- 
ditor. Orr  V.  Cooledge,  125  Ga.  496,  54  S.  E. 
618.  In  Georgia  the  bill  of  exceptions  must 
specify  plainly  the  decision  complained  of 
and  the  alleged  error.  Civ.  Code  1895,  §  5527. 
Baxter  &  Co.  v.  Camp,  126  Ga.  354,  54  S.  E. 
1036. 

84.  Failure  to  condense  evidence  as  re- 
quired by  Circuit  Court  Rule  33,  subd.  5, 
Code  1896,  p.  1201,  not  ground  for  striking 
bill  where  sucli  condensation  is  not  prac- 
ticable. Boyett  v.  Standard  Chem.  &  Oil 
Co.  [Ala.]  41  So.  756.  Under  rule  1  (37  S.  x), 
every    question    to   a    witness    which    is    basis 
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Papers  referred  to  therein  must  be  annexed  or  identified  beyond  doiibt.*^  Sl<;eleton 
bills,  that  is  bills  which  ]n'ovide  for  the  subsequent  copying  by  the  clerk  into  and 
as  a  part  of  them  of  some  paper  or  document,  are  allowed  in  some  states.^®  Appel- 
lant must  see  that  record  contains  everything  necessaiy  to  review,  and  its  omis- 
sions will  be  construed  against  him,*'  the  burden  being  upon  him  to  affirmatively 
show  error,'"**  but  mere  formal  defects  or  irregularities  which  do  not  cloud  the  rec- 
ord or  violate  a  statutory  requirement  will  be  disregarded.*''  As  a  general  rule  de- 
ficiencies in  matters  wjiich  belong  to  the  bill  of  exceptions  cannot  be  aided  by  other 
parts  of  the  record.'^^  The  bill  of  exceptions  must,  in  some  states,  show^  on  its  face 
that  it  w'as  presented,  signed  and  filed  in  due  time,''^  while  in  others  such  a  show- 


of  some  ground  for  reversal  mentioned  in 
assignment  of  errors,  with  its  answer,  if 
any,  shall  be  stated  at  length,  it  is  no 
ground  of  objection  that  questions  and  an- 
swers are  "scattered  through  the  record." 
Gracy  v.  Atlantic  Coast  Line  R.  Co.  [Fla.] 
42  So.   903. 

85.  Certificate  of  evidence  held  to  be  suf- 
ficiently incorporated  in  the  bill  of  excep- 
tions, in  a  legal  sense,  and  identified  to 
make  it  a  part  thereof.  De  Board  v..  Cam- 
den Interstate  R.  Co.  [W.  Va.]  57  S.  E.  279. 
Bill  of  exceptions  and  report  of  evidence 
held  to  be  so  articulated  as  to  form  one 
paper,  thus  sufficiently  identifying  the  evi- 
dence referred  to  in  the  bill.  Kecoughtan 
Lodge  V.  Steiner  [Va.]  56  S.  E.  569.  A  state- 
ment purporting  to  be  the  evidence  in  the 
case  with  the  following  certificate  of  the 
trial  judge:  "I  hereby  certify  that  the  fore- 
going is  all  the  evidence  in  this  case,"  w^as 
incorporated  in  the  record,  but  was  not 
mentioned  in  or  attached  to  or  otherwise 
identified  by  the  bill  of  exceptions.  It  was 
held  that  assignments  of  error  based  on 
such  evidence  could  not  be  considered. 
United  States  Mineral  Co.  v.  Camden  [Va.] 
56  S.  E.  561.  Bill  of  exceptions  must  show 
relation  of  exhibits  and  excerpts  thei-ein 
contained  to  issues  involved.  Pittsburgh 
Gas  &  Coke  Co.  v.  Goff-Kirby  Coal  Co.  [C. 
C.  A.]  151  F.  466.  While  it  is  the  better 
practice  for  the  evidence  to  be  set  out  in 
the  bill  of  exceptions  before  the  signature 
of  the  judge  is  attached,  the  failure  to  do 
this  is  not  fatal  where  the  certificate  and 
identification  of  the  evidence  by  the  court  is 
complete,  and  it  is  in  effect  made  part  of 
the  bill  of  exceptions.  Jeremy  Imp.  Co.  v. 
Com.    [Va.]    56  S.   E.  224. 

86.  It  is  not  necessary  that  a  bill  of  ex- 
ceptions be  contained  in  one  document. 
Parts  of  it  may  be  in  the  form  of  exhibits 
to  be  inserted  in  the  proper  places  accord- 
ing to  directions  given  therein,  but  all  of 
the  bill  must  be  present  and  examined  when 
it  is  signed  by  the  judge,  and  the  several 
papers  to  be  copied  must  be  so  marked  as 
exhibits  that  no  mistake  in  their  identity 
can  be  made.  Nashville  R.  &  Light  Co.  v. 
Marlin  [Tenn.]  99  S.  ^V.  367.  Skeleton  bill 
of  exceptions  not  containing  evidence, 
charge,  and  requested  charges,  or  suffi- 
ciently identifying  them  to  bring  them  into 
the  record.  Id.  Under  the  Missouri  stat- 
ute, Laws  1903,  p.  105,  deeds  offered  in  evi- 
dence, if  called  for  in  the  bill  of  exceptions 
by  the  name  of  grantor  and  grantee  and 
the  dates  of  their  execution  and  acknowl- 
edgment and  their  record,  and  copied  in  full 
in  the  abstract,  are  parts  of  the  record, 
though    not   filed   and    left   with   the    clerk   to 


remain  in  his  custody  until  after  termina- 
tion of  the  appeal.  Quail  v.  Lomas,  200  Mo. 
674,  98  S.  W.  617.  Where  bill  of  exceptions 
called  for  copying  of  instructions  and  mo- 
tion for  new  trial,  held  that  it  was  suffi- 
cient though  they  were  not  carried  into  the 
bill  in  full.  Collins  v.  Crawford  [Mo.]  103 
S.  W.  537. 

87.  Fact  that  bill  shows  that  it  does  not 
contain  all  evidence  does  not  invalidate  it 
where  it  appears  that  the  portion  omitted 
does  not  affect  question  on  which  final  de- 
termination of  case  depends.  Cincinnati 
Seating  Co.  v.  Neiry  [Ind.  App.]  81  N.  E.  210. 
Bills  of  exceptions  must  be  construed 
against  the  party  excepting.  Bill  of  excep- 
tions held  not  to  sufficiently  identify  cer- 
tain book  as  one  offered  in  evidence  so 
that  it  could  not  be  held  that  court  erred 
in  not  admitting  it.  Bienville  Water  Sup- 
ply Co.  V.  Hieronymus  Bros.  [Ala.]  43  So. 
124. 

SS.      See  post,    §   9  D. 

S9.  The  only  error  assigned  in  the  bill 
of  exceptions  being  upon  the  ruling  of  the 
court  sustaining  defendant's  demurrer  and 
dismissing  the  case,  and  all  of  the  record 
material  to  a  clear  understanding  of  the 
error  complained  of  being  duly  specified,  the 
writ  of  error  will  not  be  dismissed  merely 
because  the  plaintiff  in  error  also  specified 
as  material  "the  brief  of  the  evidence  and 
the  ruling  of  the  court  as  contained  there- 
in," v.^hen  in  fact  there  was  no  brief  of  evi- 
dence. Giddens  v.  Alexander,  127  Ga.  734, 
56  S.  E  1014.  Bill  on  appeal  from  superior 
court's  judgment  of  nonsuit  not  noticed  by 
record  of  motion  for  new  trial  being  ap- 
pended to  it.  Kebabian  v.  Adams  Exp.  Co., 
27  R.  I.  564,  65  A.  271.  Where  "defendant" 
was  inadvertently  used  for  "plaintiff"  in 
bill  of  exceptions,  the  intended  meaning  was 
adopted  on  appeal.  Ball  v.  The  Tribune  Co., 
123   111.  App.   235. 

90.  See  ante,   §  9  B. 

91.  Recital  in  bill  of  day  it  was  pre- 
sented and  signed  must  be  taken  as  cor- 
rect, but  not  as  to  general  statement  that 
it  was  presented  within  proper  time.  Ma- 
lott  v.  Central  Trust  Co.  [Ind.]  79  N.  E.  369. 
Record  must  show  that  bill  of  exceptions 
was  filed  in  due  time,  and  it  will  not  be  pre- 
sumed that  it  was  filed  on  the  last  day  of 
a  month  so  as  to  bring  it  within  such  time. 
Phoenix  Accident  &  Sick  Benefit  Ass'n  v. 
Lathrop  [Ind.  App.]  81  N.  E.  227.  Bill 
signed  during  purported  extension  cannot 
be  considered  unless  record  affirmatively 
shows  that  time  was  extended  before  ex- 
piration of  time  first  granted.  Louisville 
&  N.  R.  Co.  V.  Dobson  [Ala.]  43  So.  13S. 
Memorandum  purporting  to  be  signed  by  'the 


lo2 


APPEAL  AXD  EEYIEW  §  9C1. 


9  Cur.  Law, 


ino-  is  deemed  nn  essential  part  of  the  record  proper."-  An  unsigned  explanation 
appended  to  a  bill  of  exceptions  cannot  be  looked  to,^-'  nor  can  statements  in  the 
certificate  limit  the  effect  of  the  facts  shown  in  the  bill."* 

Settlement,  signing,  and  filing.^^ — The  bill  must  be  settled  by  the  judge"'' 
or  referee"'  who  tried  the  case,  unless  disqualified,"*  deceased,  or  retired.""  It 
must  be  presented  ^  during  the  terai  -  or  within  the  time  limited  by  statute  rule  or 


judge  bene'ath  his  signature  to  biU  but 
whoUy  outside  thereof,  to  effect  that  biU 
was  presented  to  him  for  signature  on  cer- 
tain date,  held  not  a  compliance  with 
Burns'  Ann.  St.  1901,  §  641,  requiring  bill  to 
state  date  of  presentation  to  judge  to  be 
stated  in  bill  where  same  is  not  filed  with- 
in time  allowed.  Walters  v.  Walters  [Ind.] 
79  N.  E.  1037.  It  must  affirmatively  appear 
from  the  bill  of  exceptions,  or  the  entries 
thereon,  or  tlae  record,  that  the  bill  of  ex- 
ceptions was  presented  within  the  time  pre- 
scribed by  la'w.  Crawford  v.  Goodwin  [Ga.] 
57  S.  E.  240. 

92.  See  ante,   §  9  A. 

93.  Morris  &  Co.  v.  Southern  Shoe  Co. 
[Tex.  Civ.  App.]    99   S.   W.   178. 

94.  A  judgment  which  recites  a  general 
finding  in  favor  of  one  party  is  a  finding  in 
his  favor  upon  every  issue  raised  by  the 
pleadings  and  supported  bj'  evidence,  and 
cannot  be  limited  by  a  statement  of  the 
trial  judge  in  a  certificate  to  a  bill  of  ex- 
ceptions. Hopper  V.  Arnold  [Kan.]  86  P. 
469. 

95.  See  7  C.  L.  169. 

96.  The  judge  and  not  the  clerk  must  cer- 
tify as  to  what  papers  were  used  on  motion 
for  a  new  trial.     Crowley  v.  Croesus  Gold  & 
Copper    Min.    Co.     [Idaho [    86    P.    536.       Rev. 
Laws,    c.    173,    §    108,    providing    that    in    cer- 
tain  cases  a  judge   other   than   the   one   pre- 
siding   at    the    trial    may    allow    exceptions, 
applies    only    when    the    trial    judge    fails    to 
sign  or  return   the  exceptions,   and  does   not 
authorize    another    judge    to    allow    another 
bill    of   exceptions   after    death   of   the   judge 
by   whom   the    first   bill   was   allo-vved.      Com- 
monwealth V.  Porn   [Mass.]  81  N.  E.  305.    The 
signing  of  the   bill  of  exceptions,   identifica- 
tion   of   each   part   thereof,    is    a   judicial   act 
upon  the  part  of  the  trial  judge  which  can- 
not  be   delegated    to   or   conferred    upon    any 
otlier    than    himself.      Nashville    R.    &    Light 
Co.   V.  Marlin    [Tenn.]    99   S.   W.   367.     Excep- 
tions  to  master's  report  must  be  allowed  by 
trial   court   by    special    order.      See   Chancery 
Mule   31.     Huntress  v.   Hanley    [Mass.]    SO   N. 
1>.    946.      Judge    who,    under    order    of    gov- 
ernor,   presides    over    part    of    term    in    cir- 
cuit other  than  his  own.   tries  case  which   is 
concluded    on    day    of   adjournment,    and    be- 
fore   adjournment    grants    extension    of   time 
for  moving  for  new  trial,   under  Laws   1905, 
p.   81,  c.   5403,   may   hear  and   determine   mo- 
tion   for    new    trial    within    his    own    circuit 
and    in    vacation,    if    presented    within    time 
limited,    though    time    of    his    assignment    to 
such  other  circuit  has  expired,  and   may,   at 
time    and    place    of    ruling    on    such    motion, 
make   order    granting   time   within    which    to 
prepare   and   present   bill   of   exceptions,   and 
may    certify   and    sign    same   within    time    so 
granted.     Atlantic  Coast  Line  R.  Co.  v.  Mal- 
larcf   [Fla.]    43   So.   755.      A  judge   of   another 
circuit    may    properly    sign    a    bill    of   excep- 
tions   as   judge   of    the   trial    court   ■wMiere    as 
such   judge    he    lieard    the    cause.      Rosenbom 
V.    Renk.    i:;i    111.   App.    2L'(;. 


97.  Where  the  cause  is  submitted  to  a 
referee  to  hear  the  same  and  to  make  find- 
ings of  fact  and  conclusions  of  law,  the 
evidence  can  only  be  presented  for  review 
bj'  a  bill  of  exceptions  signed  by  the  ref- 
eree. Iralson  v.  Stang  [Okl.]  90  P.  446. 
Where  the  evidence  is  heard  by  a  referee 
who  reported  only  findings  of  fact  and  con- 
clusions of  law,  the  judge  has  no  power  to 
sign  a  bill  of  exceptioQs  preserving  the  evi- 
dence, or  to  incorporate  the  same  into  a  case 
made  unless  first  authenticated  by  the  ref- 
eree. Id.  Where  a  cause  is  referred  to  a 
referee  to  find  the  facts  and  to  report  con- 
clusions of  law,  the  sufficiency  of  the  evi- 
dence to  support  the  findings  of  the  referee 
cannot  be  considered  wliere  the  evidence  is 
not  embodied  in  a  bill  of  exceptions  signed 
and  allowed  by  the  referee.  Id.  The  evi- 
dence taken  before  a  referee  directed  to  try 
the  cause  and  make  findings  can  only  be 
preserved  by  a  bill  of  exceptions  signed  by 
the  referee.  Howe  v.  Hobart  [Okl.]  90  P. 
431. 

9S.  Under  Code  Civ.  Proc.  §  170,  a  judge 
related  within  the  third  degree  to  defend- 
ant's attorney  is  not  qualified  to  make  an 
order  extending  the  time  for  serving  a  bill 
of  exceptions  notwithstanding  §  1054.  John- 
son V.  German  American  Ins.  Co.  [Cal.]  88 
P.   985. 

99.  Neither  under  the  provisions  of  sec- 
tion 5543  of  the  Civil  Code  of  1895,  nor  un- 
der any  other  provision  of  law  in  Georgia, 
is  one  who  has  been  a  trial  judge  given  any 
authority  to  certify,  after  the  judge  goes 
out  of  office,  by  resignation  or  otherwise,  a 
fast  bill  of  exceptions.  Brand  v.  Lawrence- 
ville,  127  Ga.  237,  55  S.  E.  967.  It  is  the 
duty  a.nd  right  of  a  judge's  successor  to 
settle  and  sign  a  bill  not  settled  and  signed 
by  a  deceased  trial  judge.  Linderman  Box 
&  Veneer  Co.  v.  Thompson,   127   111.  App.   134. 

1.  Presentation  to  the  clerk  is  not  pres- 
entation to  the  justice.  Johnson-Wynne  Co. 
V.  Wright,   28  App.  D.   C.  375. 

2.  Wilson  V.  Burbank  [Mo.  App.]  100  S. 
W.  491.  On  appeal  froin  circuit  court,  held 
that  bill  of  exceptions  signed  by  judge  after 
adjournment  of  court  would  be  stricken 
where  record  did  not  show  that  any  time 
was  given  for  signing  of  same  in  vacation 
in  manner  authorized  by  statute.  Gen.  Acts 
1903,  p.  74,  giving  twenty  days  after  rendi- 
tion of  decrees  for  signing  bills,  and  au- 
thorizing an  extension,  being  an  amendment 
of  Code  1896,  §  465,  and  applying  to  ap- 
peals from  probate  court  only.  White  v. 
Roe  [Ala.]  44  So.  211.  Bill  cannot  be  con- 
sidered when  not  properly  signed.  Western 
Union  Tel.  Co.  v.  Garthright  [Ala.]  44  So. 
212.  Bill  signed  in  vacation  stricken  where 
there  was  no  order  of  court  or  agreement  of 
counsel  for  an  extension.  Olderson  v.  Pratt- 
ville  [Ala.]  42  So.  986.  Bill  stricken  where 
Its  recitals  showed  that  it  was  not  signed  at 
term  at  which  judgment  was  rendered,  and 
no  order  entered  during  term  extending  time 
for  its  signing  was  shown  by  record.     Clark 
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order,^  or  an  extension  of  such  time  duly  allowed  *  before  the  expiration  of  the  time 


V.  Jernigan  [Ala.]  42  So.  S33.  Under  X\'est 
Virginia  Code  1906,  c.  131,  §  9,  a  bill  of 
« xceptions  sig^ned  by  a  judge  in  vacation 
within  thirty  days  after  the  adjournment 
of  the  term  is  not  a  part  of  the  record  un- 
less the  judge  also  certified  the  bill  and  the 
order  certifying'  it  was  recorded.  Jones  v. 
Harmer    [W.    Va.]    55    S.    E.    657.      Pendency 


nunc  pro  tunc  order  or  otherwise.  Pieser 
V.  Minkota  Mill.  Co.,  124  111.  App.  280.  Bill 
sigrned  after  time  allowed  cannot  be  con- 
sidered. Penton  v.  Williams  [Ala.]  41  So. 
783.  Rulings  complained  of  in  assignments 
of  error  will  not  be  reviewed  by  the  su- 
preme court  of  Georgia  if  made  more  than 
six    months    before    the    filing   of   the    bill    of 


of    motion    in    arrest    does    not    relieve    from     exceptions,    and    if    no    exceptions    pendente 


filing  bill  at  judgment  term.  Diamond  ;Match 
Co.  V.  Wabash  R.  Co..  121  Mo.  App.  43,  97 
S.  W.  993.  Under  the  AVest  A'irginia  Statute, 
(Code  1899,  c.  131,  §  9;  Code  1906,  §  3979), 
liills  of  exception  are  required  to  be  signed 
a.t  the  term  at  which  the  trial  is  iiad  or 
within  thirty  days  after  the  adjournment 
thereof.  Crowe  v.  Corporation  of  Charles- 
town,    [W.   Va.]    57    S.    E.    330. 

3.     Vv'here     bill     of     exceptions     was     not 
signed   until  after  expiration   of   thirty   days 
from    date    of    trial,    and    no    extension    was 
granted  within  that  time,  held   that  it  could 
not  be   considered   for   purpose   of   reviewing 
rulings    at    trial.     Cobb    v.    Owens    [Ala.]    43 
.^"o.    82*1.     In    Georgia   if    the    record    and    bill 
of   exceptions    show    tliat    the    demurrer   -was 
lieard  before  the  trial,  and  that  the  trial  Tvas 
concluded   more   than    sixty   days   before    the 
lull       of      exceptions       wa^      tendered      and 
no      exceptions      pendente      lite      were      filed 
to    the    judgment    overruling    the    demurrer, 
the     supreme    court    w^ill    not    consider    the 
assignment   of  error   upon   the   overruling  of 
the    demurrer.     Yearwood    v.    Lang,    127    Ga. 
155.    56    S.    E.    305.      Bill    must    be    presented 
to   judge   for  signature    within    time   allowed 
for   filing,     "^'alters   v.   T\^alters    [Ind.]    79   N. 
E.     1037.     The    Georgia    statute,    Civil    Code 
1895,     §    5539,    does    not    authorize    delay    in 
tendering  a  bill  of  exceptions  alleging  error 
in  a  judgment  rendered  during  a  given  term 
for    more    than    thirty    days    after    the    final 
adjournment    of    the    court    for    that    term. 
Crayford  v.  Goodwin   [Ga.]   57  S.  E.  240.      The 
bill  of  exceptions  must  be  presented  for  ap- 
proval   within    the    time    limited    by    statute, 
rule,    or    order.     Bledsor    v.    Columbia    Mills 
C.5.,     75     S.    C.     545,     55    S.    E.     886.      Bill     not 
presented    in    time    will    not    be    considered 
though  it  was  allowed.     Western  Union  Tel. 
Co.    v.    Rowe     [Tex.    Civ.    App.]     16    Tex.    Ct. 
Rep.    863,    98    S.    W.    228.     Where    bill    is    al- 
lowed   and    signed    within    time    allowed    by 
law,    it    will    be    presumed    tliat    preliminary 
steps   required  by  rule  of   lower   court,   such 
as   presentation   to    opposing   counsel    within 
certain     time,    were    duly    taken.     Boyce    v. 
Bolst  r    [Vt.]    64   A.    70.      A   writ   of   mandate 
will  not  issue  to  compel  a  court   to   settle  a 
bill    not    timely   presented.     Shipman    v.    Un- 
angst   [Cal.]   88  P.  1090.     A  bill  of  exceptions 
not    presented    within     ten    days    after    the 
service  of  the  proposed  bill  and  amendments, 
;.s     required    by    Rev.    St.    1898,     §     3286.    as 
iimended    by    La.ws    1905,    p.    7,    c.    7,    will    be 
stricken   from   the   record   upon  motion.    Van 
Why  v.  Southern  Pac.   Co.    [Utah]    86   P.   485. 
An   order   that   "defendant   is   allowed   ninety 
days  in  which  to  prepare  and  file  its  bill  of 


lite  to  such  rulings  were  properly  filed. 
Lambert  Hoisting  Engine  Co.  v.  Dexter,  127 
Ga.    581,    56    S.    E.    778. 

4.     Under  Acts   1898,   p.   183,    §   17,   relating 
to    Clay    county    court,    held    that    court    and 
not    judge    is    authorized    to    grant    extension 
of   time   for  signing  bills  of  exceptions,   and 
that    bill    signed    after    adjournm.ent    under 
order    of    judge    extending    time    until    after 
adjournment    would     be     stricken.       Dial     v 
McKay    [Ala.]    43   So.    218.     Time   for   signing 
may    be    extended    by    agreement    of    parties 
on    appeal    from    Bessmere    City    court,    pro- 
vided signature  be   made  within   six  months 
from  date  of  trial.     Birmingham  R.  Light  & 
Power  Co.  v.  Martin  [Ala.]  42  So.  C18.    Where 
judge   of  city   court   of  Bessmere,   under   au- 
thority of  §  18  of  act  establishing  such  court 
[Acts     1900-01,     p.     1863],     extended     during 
term  the  time  for  signing  bill  of  exceptions, 
and   granted   subsequent   extension   by   order 
made    before    expiration    of    limit    formerly 
fixed,     and    time.     Id.     Under    Acts     1900-01, 
establishing    city    Court    of    Bessmer,     §    18, 
the    judge    of    such    court    had    authority    to 
extend  time  during  term.     Id.     Code  1896.  p. 
1200,   rule    30,    limiting  time   of  extension   by 
agreement    and    requiring    signature    before 
next  term  of  court,  does  apply  to  extensions 
by  the  presiding  judge.     Harton  v.  Avondale 
[Ala.]    41  So.   934.      The  time  for   filing  a  bill 
of  exceptions  signed  by  a  special  judge  can- 
not be  extended  by  the  regular  judge.     Mar- 
tin   V.    Mercantile    Town    Mut.    Fire    Ins.    Co. 
[Mo.    App]    101    S.    W.    672.      The    reservation 
of  objection  at  time  of  service  of  bill  of  ex- 
ceptions   as    to    timeliness    thereof    does    not 
constitute    "a   proceeding"    within    Code    Civ. 
Proc.    §    473,    so    as    to    require    appellant    to 
take     steps     thereunder     to     relieve     himself 
from  default  within  six  months,  but  he  had 
a  reasonable  time  not  exceeding  six  months 
from    the    time    objections    were    imposed    on 
hearing    for    settlement.     Pollitz    v.    Wicker- 
sham    [Cal.]    88   P.    911.     Under  Acts    1888-89, 
§    19,    presiding   judge    of    city    court    of   Bir- 
mingham, may  extend  time  for  signing  dur- 
ing   term,    his    power    in    the    premises    not 
being   limited   to   vacation,   as   is   case   under 
general   laws  with   reference  to   courts   with 
short    terms.     Moss    v.    Mosley    [Ala.]    41    So. 
1012.      Harton  v.   Avondale    [Ala.]    41   So.   934. 
Under    the    Missouri    statute,    Rev.    St.    1889, 
§  2168   (Rev.  St.  1899,  §  728),  where  the  court 
has   extended  the   time  for  filing  the   bill   of 
exceptions,    counsel    by    written    stipulation 
may  further  extend  the  time.     Cleveland  Co- 
operative Stove  Co.  V.  Baldwin,  121  Mo.  App. 
397,    99    S.    W.    47.      Where    motion    for    new 
trial  was  made  within  thirty  days  of  date  of 


exceptions"  does  not  allow  ninety  days  from    trial,      and      on      overruling      motion      court 
the    last   day    of    the    term,    but    ninety    days     granted     thirty     days     for     a     biU     of     ex- 


from  the  day  the  order  is  made.  Roberts  & 
Shafer  Co.  v.  Jones  [Ark.]  101  S.  W.  165. 
After  expiration  of  time  originally  granted 
for  presentation  of  bill    of  exceptions,   court 


ceptions,  and  within  that  time  granted 
an  extension  of  ten  days  from  expira- 
tion of  first  order,  held  that  bill  of  ex- 
ceptions      signed       within      extended      time. 


has    no    power 


to    further    extend    time    by  1  excluding  in   computation   day   of   expiration 


154 


APPEAL  AXD  REVIEW  §  9C1. 


9  Cur.  Law. 


originally  limited  ^  and  made  of  record.  Settlement  need  not  be  in  the  comity 
where  the  case  was  tried."  Relief  in  case  of  accident,  mistake,  or  other  excusablf 
neo-lect  is  o-enerally  provided.^  The  bill  must  be  approved  as  and  for  a  bill  ^  in 
such  manner  as  to  verify  it.*     Approval  must  be  by  the  judge,  as  such,  within  the 


of  first  orOer,  could  be  looked  to  for  purpose 
of  reviewing-  ruling  on  motion.  Cotab  v. 
Owens  [Ala.]  43  So.  826.  Acts  1896-97.  p. 
324,  §§  1,  5,  15,  relating  to  city  court  of 
Anniston,  construed,  and  held  tliat,  within 
thirty  days  after  trial  of  cause,  court  had 
power  to  extend  time  for  signing  bill  of 
exceptions  for  such  a  period  as  it,  in  its 
discretion,  might  see  fit,  even  though  it  ex- 
tended time  into  another  term.  Murphy  v. 
St.  Louis  Coffin  Co.  [Ala.]  43  So.  212.  Au- 
thority of  city  court  of  Anniston  to  grant, 
or  of  parties  to  agree  upon,  extension,  held 
not  limited  to  one  extension,  so  that  where 
court  granted  one  extension,  signing  within 
subsequent  extension  agreed  upon  by  coun- 
sel was  valid.  Id.  Granting  of  order  ex- 
tending time  for  filing  bill  of  exceptions  held 
a  judicial  act  so  that  it  was  a  nullity  when 
made  without  territorial  limits  of  judge's 
jurisdiction,  and  bill  signed  within  sucli  ex- 
tended time  stricken  on  motion.  Rainey  v. 
Ridgway  [Ala.]  43  So.  843.  Judges'  orders, 
made  in  vacation,  extending  the  time  for 
signing  bills  of  exceptions,  may  be  properly 
shown  either  by  setting  them  out  in  the 
record  proper  or  embodying  them  in.  the 
bill.  Sellers  v.  Farmer  [Ala.]  43  So.  967. 
Court  held  to  have  properly  refused  to  sign 
bill  after  expiration  of  extension,  plaintiff 
having  been  given  one  hundred  and  twenty 
days  for  its  preparation,  the  maximum  time 
allowed  by  Code.  Zehe's  Adm'r  v.  Louis- 
ville. 29  Ky.  L.  R.  1107.  96  S.  W.  918.  Where 
before  expiration  of  time  given  for  filing  a 
bill  of  exceptions  an  order  is  made  extend- 
ing time  for  filing,  the  time  will  be  com- 
puted from  expiration  Of  time  given  by  the 
former  order  and  not  from  date  of  last 
order.  Czajkowski  v.  Robinson,  124  111.  App. 
97.  Order  of  court  extending  its  term  for 
purpose  of  settling  bill  of  exceptions  as  per 
rule  54  held  equivalent  to  extension  of  time 
within  which  to  present  bill  as  provided 
by  rule  55.  Moran  v.  Wagner,  28  App.  D.  C. 
166.  Bill  stricken  where  not  presented 
within  extension  of  time  granted  Pitts- 
burgh, etc.,  R.  Co.  V.  Brandota,  126  111.  App. 
92. 

5.  Riddle  v.  Regan  [Ala.]  41  So.  953;  Mit- 
chell V.  State  [Ala.]  41  So.  518;  Oxford  & 
f'oast  Line  R.  Co.  v.  Union  Bk.  [C.  C.  A.] 
153  F.  723.  Acts  1903,  p.  404,  and  practice 
rule  30  (Code  1896,  p.  1200),  construed,  and 
held  that  bill  of  excepti'ons  signed  after 
next  succeeding  term  of  county  court  could 
not  be  considered,  though  parties  extended 
time  by  agreement.  Rainer  Mercantile  Co. 
V.  Deal  [Ala.]  44  So.  100.  Should  a  judge 
through  mistake  or  forgetfulness  fail,  within 
the  initial  period  of  five  days,  to  make  his 
endorsement  upon  a  bill  of  exceptions  of 
the  extension  of  tlie  time  for  the  signing 
thereof,  the  sub.sequent  endorsement  of  tlie 
extension  thus  granted  and  signing  of  the 
bill  within  the  extended  period  would  be  in 
accordance  with  law.  Cincinnati  St.  R.  Co. 
v.  McBee,  4  Ohio  N.  P.  (N.  S.)  13.  Should 
a  judge  through  mistake  or  forgetfulness 
fail,  within  the  initial  period  of  five  days, 
to     make    lii.s    indorsement     upon    a    bill    of 


exceptions  of  the  extension  of  the  time  for 
the  signing  tliereof,  tlie  subsequent  endorse- 
ment of  the  extension  thus  granted  and 
signing  of  the  bill  witliin  the  extended 
period  would  be  in  accordance  with  law. 
Id.  Bill  stricken  because  order  of  extension 
of  time  for  signing  was  made  after  expira- 
tion of  time  fixed  by  previous  order.  Iron 
City  Min.  Co.  v.  Hughes,  144  Ala.  608,  42 
So.  39.  Objection  tliat  order  extending  time 
for  signing  was  not  made  until  after  ex- 
piration of  term  held  vi'aived  by  appellee'.s 
participation,  without  objection  as  to  time, 
in  the  settlement  of  the  bill  wlien  presented. 
Williams  v.  U.  S.  Fidelity  &  Guaranty  Co. 
[Md.]    66    A.    495. 

6.  Rosenbom    v.    Renk,    121    111.    App.    226. 

7.  Relief  in  case  of  accident,  mistake,  or 
other  excusable  neglect,  is  generally  pro- 
vided. Bledsoe  v.  Columbia  Mills  Co.,  75  S. 
C.  545,  55  S.  E.  886.  Failure  to  sign  in  term 
excused  by  loss  of  exhibits  where  facts  were 
certified  by  trial -judge.  Pittsburgh  Gas  & 
Coke  Co.  V.  Goff-Kirby  Coal  Co.  [C.  C.  A.] 
151  F.  466.  A  bill  of  exceptions  cannot  be 
signed  and  made  a  part  of  tlie  record  aftei- 
the  time  limited  by  statute  for  such  sign- 
ing has  expired,  nor  can  jurisdiction  to 
sign  after  the  expiration  of  sucli  time  be 
conferred  by  consent  of  parties.  Crowe  v. 
Corporation  of  Charles  Town  [W.  Va.]  57  S. 
E.    330. 

8.  Lcatherwood  v.  Richardson  [Ariz.]  S9 
P.  503.  Ky.  St.  1903,  §§  4639,  4641,  4644,  con- 
strued, and  held  that  original  bill  of  excep- 
tions filed  in  circuit  court  by  order  of  that 
court  could  not  be  brought  to  cour'i  of  appeals 
where  it  was  not  attested  by  circuit  judge, 
and  it  did  not  appear  tliat  -  evidence  was 
taken  in  shorthand  by  the  official  reporter. 
Blackburn  v.  Hanlon,  29  Ky.  L.  R.  1290,  97 
S.  W.  352.  Where  circuit  judge  inadver- 
tently fails  to  sign  bill  of  exceptions^ when 
he  makes  order  for  filing  it,  he  may  sign  it 
after  it  is  filed  in  court  of  appeals.  Id.  Bill 
not  signed  by  trial  judge  and  not  showing 
when  it  was  filed,  no  bill  of  exceptions.  City 
of  Alton   V.   Eck,    122   111.   App.    2S2. 

9.  A  certificate  of  the  judge  that  "I  hav-' 
this  day  settled  the  within  statement  in  the 
manner  marked  by  me  in  pencil,  allowing 
the  proposed  amendments  where  so  marked 
and  disallowing  them  where  so  marked,"  is 
not  sufficient  where  made  before  the  state- 
ment was  engrossed.  Crowley  v.  Croesus 
Gold  &  Copper  Min.  Co.  [Idaho]  86  P.  536. 
The  certificate  must  certify  that  the  bill  is 
true.  Cade  v.  Du  Bose,  125  Ga.  832,  54  S. 
E.  697.  Where  the  authentication  of  a  bill 
of  exceptions  states  that  it  is  signed  with 
the  distinct  understanding  that  any  valid 
objections  may  be  urged  by  counsel  for 
plaintiff,  and  corrections  made,  it  cannot  be 
considered.  Sims  v.  Young  [Ark.]  98  S.  W. 
681.  Grounds  of  a  motion  for  a  new  trial 
which  arc  not  verified  cannot  be  considered, 
by  the  supreme  court.  A  ground  of  such 
a    motion    will    be    held    not    to    be    verifie<l 

(a)  when  the  record  is  silent  on  the  subject. 

(b)  when  the  record  discloses  an  affirmative' 
refusal    to    verify,    and    (c)    when    the    judge 
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time  allowed  by  law/°  and  the  approved  bill  must  be  filed  ^^  iu  the  court  below  after 
signature  ^-,  M'ithin  the  time  allowed  by  law/^  and  in  some  jurisdictions  it  is  re- 
quired to  be  served  on  the  adverse  party/*  time  for  objection  and  amendment  beins 
allowed.^^  In  Kentucky,  where  the  case  was  reported,  the  judge  need  not  accept 
an^^thing  but  the  reporter's  transcript  as  a  proposed  bill.^®  It  is  generally  held 
that  if  the  bill  is  presented  in  time,  delay  of  the  court  will  not  prejudice  appellant,^' 


appends  to  the  motion  a  note  which  states 
facts  in  conflict  with  any  statement  in  the 
ground  which  would  be  material  in  the  con- 
sideration of  the  errors  complained  of.  Bur- 
dette  V.   Crawford,   125   Ga.   577,   54   S.   B.   677. 

10.  "The  trial  court  cannot  properly  au- 
thenticate a  bill  of  exceptions  after  the 
time  to  file  the  same  has  expired."  Priddy 
V.  Hayes  [Mo.]  102  S.  W.  976.  Under  the 
Virginia  Statute,  Code  of  1904,  §  3385,  bills 
of  exceptions  are  properly  a  part  of  the 
record  if  signed  in  vacation  within  thirty 
days  after  the  end  of  the  term  at  which 
the  final  judgment  was  rendered.  Manches- 
ter Home  Bldg.  &  Loan  Ass'n  v.  Porter  [Va.] 
56  S.  E.  337.  And  failure  to  sign  is  not 
cured  by  judge's  certificate  that  it  was  al- 
lowed, settled,  and  signed  within  such  time. 
Oxford  &  Coast  Line  R.  Co.  v.  Union  Bk.  [C. 
C.  A.]  153  F.  723.  If  for  any  good  cause 
the  trial  justice  is  prevented  from  signing 
a  bill  within  rule  time  he  may  thereafter 
settle  it  nunc  pi-o  tunc.  Johnson-Wynne  Co. 
V.  Wright,  28  App.  D.  C.  375.  Lower  court 
has  jurisdiction  to  sign  bill  of  exceptions 
;ifter  dismissal  of  appeal.  Rev.  St.  1899, 
§§  727,  728.  McNealy  v.  Bartlett  [Mo.  App.] 
95   S.   W.    273. 

11.  Where  change  of  venue  was  taken  on 
merits  of  cause  after  an  appeal  from  order 
refusing  to  vacate  appointment  of  receiver, 
held  that  bill  of  exceptions  should  have  been 
filed  in  court  from  which  venue  was 
changed,  and  filing  in  court  to  which  case 
was  transferred  was  ineffectual.  Cantwell 
V.  Columbia  Lead  Co..  199  Mo.  1,  97  S.  W.  167. 

12.  There  being  no  record  entry  outside 
bill  of  exceptions  showing  that  it  was  filed, 
the  same  could  not  be  considered.  Bower 
V.  Daniel,  198  Mo.  289,  95  S.  W.  347. 

13  Priddv  V.  Hayes  [Mo.]  102  S.  W.  976; 
London  v.  Jlutchens  [Ark.]  97  S.  W.  443; 
Nashville  R.  &  Light  Co.  v.  Trawick  [Tenn.] 
99  S.  W.  695;  London  v.  Crow  [Tex.  Civ. 
App.]  102  S.  W.  177;  Oxford  &  Coast  Line 
R.  Co.  V.  Union  Bk.  of  Richmond  [C.  C.  A.] 
153  F.  723.  Agreements  extending  time  for 
filing  bill  of  exceptions  held  sufficiently  au- 
thenticated to  become  part  of  record.  Rainer 
Mercantile  Co.  v.  Deal  [Ala.]  44  So.  100.  In 
Kentucky  where  appellee  is  allowed  to  file 
a  bill  of  exceptions  and  is  given  until  a  cer- 
tain date  to  do  so,  a  bill  not  filed  in  open 
court  until  after  that  date  cannot  be  con- 
sidered, although  an  endorsement  of  the 
clerk  shows  that  it  was  filed  with  him  prior 
to  that  date.  Phillips  v.  Beattyville  Mineral 
&  Timber  Co.,  30  Ky.  L.  R.  1102,  100  S.  W. 
244.  It  is  no  excuse  for  not  filing  within  the 
time  so  fixed  that  the  special  judge  who 
tried  the  case  was  not  present  at  the  term 
until  the  day  upon  which  the  bill  was  filed. 
Id.  Mere  statement  by  clerk,  on  record,  that 
time  for  filing  bill  was  extended,  and  not 
showing  how,  held  insufficient.  Thompson 
v.  Clear  Jack  Min.  Co.,  118  Mo.  App.  524,  95 
S.  W.  307.  The  provision  of  the  Texas  stat- 
ute permitting  the  court  of  civil  appeals, 
und(=-r  certain  conditions,  to  consider  a  state- 


ment of  facts  filed  after  twenty  days  from 
adjournment  does  not  extend  to  bills  of  ex- 
ceptions. London  v.  Crow  [Tex.  Civ.  App.] 
102  S.  W.  177.  A  bill  of  exceptions  signed 
by  the  judge  and  filed  after  the  expiration 
of  the  time  for  filing  cannot  be  looked  to  to 
determine  whether  such  timely  exceptions 
were  made.  Id.  Rule  requiring  eight  days' 
notice  to  opposite  party  of  settling  of  bill 
of  exceptions  is  not  mandatory  but  may  be 
waived  by  the  justice  and  the  fact  that  he 
approves  and  signs  it  without  such  notice 
is  not  ground  for  striking  it.  Lindsey  v. 
Pennsylvania  R.  Co.,  26  App.  D.  C.  125.  But 
trial  justice  may  refuse  to  settle  the  bill  if 
the  required  notice  is  not  given.  Johnson- 
Wynne    Co.    V.    Wright,    28    App.    D.    C.    375. 

14.  Where  a  bill  of  exceptions  is  pre- 
sented to  the  judge  for  settlement  and  no 
notice  is  given  the  adverse  party;  or  where 
it  is  delivered  to  the  clerk  and  no  time  is 
designated  for  settlement  and  no  notice  is 
given  the  adverse  party  of  any  time  desig- 
nated for  settlement  as  required  by  statute, 
the  bill  will  be  stricken.  Van  Why  v.  Sou- 
thern Pac.  Co.  [Utah]  86  P.  485.  Under  the 
Georgia  Statute,  Civ.  Code  1895,  §  5567,  it  was 
held  that,  upon  motion  made  at  the  tim.e  of 
calling  the  case  on  appeal,  an  order  would 
be  granted  directing  the  clerk  of  the  su- 
preme court  to  return  the  original  bill  of 
exceptions  and  aflldavit  of  the  clerk  of  the 
superior  court  that  the  entry  of  service 
might  be  filed  and  annexed  to  the  bill  of 
exceptions  in  terms  of  the  law.  Morrison  v. 
Hilburn,  126  Ga.  114,  54  S.  E.  938.  When 
several  persons  are  named  in  a  bill  of  ex- 
ceptions as  defendants  in  error,  an  acknowl- 
edgment of  service  thereon,  signed  by.  an 
attorney  "for"  one  of  these  persons  by  name 
"et  al,"  affords  no  evidence  of  service  of 
the  bill  upon  the  others  or  any  one  or  more 
of  them.  Carter  v.  American  Ginger  Ale  & 
Carbonating  Co.,  125  Ga.  819,  54  S.  E.  755. 
An  acknowledgement  of  service  does  not 
bind  any  person  not  actually  named  or  suffi- 
ciently described  in  the  bill  of  exceptions 
as  a  defendant  in  error  when  the  acknowl- 
edgment is  entered.  McGregor  v.  Witham, 
126  Ga.   702,   56  S.  E.  55. 

15.  In  an  error  proceeding  the  adverse 
party  is  entitled  to  ten  full  days  for  the  fil- 
ing of  objections  to  the  bill  of  exceptions, 
and  the  transmission  of  the  bill  and  the 
receiving  of  by  the  trial  judge  on  the  tenth 
day  after  notice  of  its  filing  is  premature, 
but  where  this  abridgment  of  the  rights  of 
the  defendant  in  error  is  a  matter  for  which 
the  clerk  of  court  is  responsible,  and  for 
which  the  plaintiff  in  error  is  in  no  way 
chargeable,  and  it  is  not  shown  that  the 
bill  was  open  to  any  objection  or  amend- 
ment, such  an  irregularity  in  the  inter- 
mediate steps  is  not  jurisdictional.  Akron 
Water  Works  Co.  v.  Swartz,  8  Ohio  C.  C. 
(K.    S.)    509. 

16.  Sebree  v.   Rogers   [Ky.]    102   S.  W.   841. 

17.  Failure    of    tiial     judge     to    sign    and 
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nor  will  the  failure  of  the  clerk  to  append  the  filing  mark/''  and  the  judge  may 
make  amendments  after  expiration  of  the  time  to  present.^'*  The  court  need  not 
sign  an  incorrect  bill,-*'  but  should  correct  it  to  conform  to  the  fact.-^  The  duty 
of  the  trial  court  to  approve  a  truthful  bill  presented  in  time  will  be  enforced  by 
mandamus,--  but  an  appellate  court  will  not,  on  mandamus,  overrule  the  statement 
of  the  trial  judge  as  to  what  were  the  facts.-''  In  some  states  provision  is  made 
for  authentication  by  affidavit  of  bystanders  if  the  judge  refuses  to  sign,-*  or  for  the 
establishment  of  the  bill  in  the  appellate  court. -^  A  bill  duly  settled  is  a  record 
and  can  onlv  be  corrected  as  such.-® 


seal  bill  of  exceptions  until  expiration  of 
time  for  filing  cured  by  action  of  appellate 
court  in  overruling  motion  to  strike  bill  and 
allowing-  an  amendment  to  same.  Chaplin 
V.  Illinois  Terminal  R.  Co.  [111.]  81  N.  E.  1.5. 
Where  appellant  prepared  and  presented  his 
bill  of  exceptions  within  the  time  allowed 
for  having  them  signed  and  made  part  of 
the  record,  but  they  were  not  signed  and 
filed  with  the  record  until  after  the  expira- 
tion of  that  time  and  after  a  subsequent 
term  of  court  had  intervened,  it  was  held 
that  they  could  not  be  considered  on  appeal. 
.\nderson  v.  Com.,  105  Va.  533,  54  S.  E.  305. 
Explanation  in  judge's  certificate  held  to 
show  that  delay  in  signing  such  certificate, 
the  bill  of  exceptions  having  been  presented 
within  the  required  time,  was  through  no 
fault  of  plaintiff  in  error.  Johnson  v.  Tan- 
ner, 126  Ga.  718.  56  S.  E.  80.  It  is  generally 
held  that  if  the  bill  is  presented  in  time, 
delay  of  the  court  will  not  prejudice  the 
appellant.     Id. 

18.  Eureka  Stone  Co.  v.  Knight  [Ark.] 
100   S.  W.    87S. 

1».  Amendment  to  bill  not  certified  in 
time  under  Georgia  statute.  Acts  1905,  p.  84. 
Marshall  v.  English-American  Loan  &  Trust 
Co.,  127  Ga.  376,  56  S.  E.  449. 

20.  An  affidavit  of  counsel  accompanying 
a  proposed  bill  of  exceptions,  stating  that 
it  contains  all  the  evidence  bearing  on  and 
explanatory  of  the  exceptions  and  errors 
complained  of,  is  not  conclusive  upon  the 
judge  requested  to  allow  the  same.  State 
v.  Craig   [Wyo.]   89  P.  584. 

21.  Under  Rev.  St.  1899,  §  3743,  it  is  the 
duty  of  the  court  to  sign  and  allow  a  pre- 
sented bill  of  exceptions  if  correct,  and  if 
not  to  correct  the  same  or  suggest  the  cor- 
rections to  be  made.  State  v.  Craig  [Wyo.] 
S9   P.    584. 

22.  The  proper  remedy  is  mandamus,  not 
an  appeal.  Priddy  v.  Hayes  [Mo.]  102  S. 
W.  976.  The  writ  of  mandamus  will  not 
issue  to  compel  a  judge  of  the  trial  court 
to  sign  a  bill  of  exceptions  complaining  of 
a  ruling  made  in  a  case  which  was  not 
within  the  jurisdiction  of  such  court,  when 
such  want  of  jurisdiction  appears  from  the 
application  for  tlie  writ.  Harris  v.  Sheffield 
[Ga.]  57  S.  E.  305.  Mandamus  will  not  issue 
from  supreme  court  to  compel  judge  of  cir- 
cuit court  to  treat  as  bill  of  exceptions 
paper  stricken  from  record  of  probate  court 
previous  to  appeal  from  that  court  to  circuit 
court,  since  each  court  must  make  out  its 
own  record  and  certify  to  same.  Ex  parte 
Walker  [Ala.]  43  So.  130.  MHiile  judge  can- 
not be  compelled  to  sign  particulier  bill,  he 
may  be  compelled  to  act  where  he  arbitrarily 
refuses  to  sign  any  bill.  State  v.  Deupro" 
;Tnd.    App]    SI    X.    E.    678.      Refusal    of   judge 


to  sign  a  bill  of  exceptions  unless  it  is  first 
presented  to  opposing  counsel  is  not  ground 
for  mandamus.  Branch  v.  Winfield  [Ark.] 
95  S.  W.  1007.  Cannot  be  compelled  to  sign 
a  particular  bill  which  he  maintains  is  not 
correct.     Id. 

23.  The  proposal  of  amendment  to  a  bill 
of  exceptions  lies  within  the  judicial  dis- 
cretion of  the  trial  judge,  and  mandamus 
will  not  lie  to  compel  the  settlement  of  one 
to  which  he  has  demanded  corrections.  State 
v.  Craig  [Wyo.]   89  P.   5S4. 

24.  Under  the  Texas  statutes  Rev.  St. 
1895,  arts.  1369,  1014,  providing  that  the 
appellant  may,  if  the  trial  judge  refuses 
to  allow  and  sign  his  bills  of  exceptions, 
have  the  same  attested  by  the  signatures  of 
bystanders,  the  appellate  court  will  not  con- 
sider bills  of  exceptions  refused  by  the  court 
and  authenticated  only  by  the  affidavit  of 
appellant's  counsel.  Rabb  v.  Goodrich  [Tex 
Civ.   App.]    102  S.   W.   910. 

25.  Nashville,  etc.,  R.  Co.  v.  Reynolds 
[Ala.]  41  So.  1001.  Under  Rev.  Laws,  c.  173. 
§  110,  appellant's  only  remedy  when  his 
bill  of  exceptions  is  disallowed  by  superior 
court  is  petition  to  supreme  judicial  court 
to  establish  his  exceptions.  Hicks  v. 
Graves  [Mass.]  80  N.  E.  590.  Under  Court 
&  Practice  Act  1905,  §  494,  this  is  the  only 
remedy  where  the  trial  court  does  not  allow 
the  bill  within  twenty  days  after  filing,  such 
court  having  no  authority  to  act  after  such 
time.  Hartley  v.  Rhode  Island  Co.  [R.  I.] 
66  A.  63.  Where  act  creating  court  was  de- 
clared unconstitutional  after  signing  of  bill, 
an  application  to  supreme  court  to  establish 
the  bill  was  controlled  and  should  have  been 
made  within  time  prescribed.  Gen.  Laws  190.1, 
p.  396,  and  not  Gen.  Laws  1903,  p.  398.  Nash- 
ville, etc.,  R.  Co.  V.  Reynolds  [Ala.]  41  So. 
1001. 

28.  Supreme  judicial  court  has  no  power 
to  allow  amendments  to  bills  of  exceptions, 
and  if  there  is  any  reason  for  such  amend- 
ment the  proper  practice  is  to  strike  case 
from  docket  and  remit  it  to  court  wherein 
exceptions  were  taken.  Barnes  v.  Squier 
[Mass.]  78  N.  E.  731.  After  expiration  of 
statutory  time  for  reducing  exceptions  to 
writing,  new  exceptions  cannot  be  added 
witliout  consent  of  adverse  party  and  of 
trial  judge.  Sullivan  v.  Crave  &  Martin  Co. 
[Mass.]  79  N.  E.  792.  The  bill  of  exceptions, 
after  proper  authentication  and  filing,  con- 
stitutes a  part  of  the  record  and  carries  w^ith 
it  absolute  verity,  and  it  can  be  changed  or 
amended  only  by  proper  nunc  pro  tunc 
entries  in  the  trial  court  based  upon  suffi- 
cient memoranda  to  authorize  their  being 
made.  AlthofT  v.  St.  Louis  Transit  Co.  [Mo.] 
102  S.  W.  642.  "When  a  blH  of  exceptions 
is  signed  and  filed,  the  matter  therein  be- 
comes    matter    of    record.      Eliot    v.     Kansa.^ 
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(§  9  C)   2.  The  settled  cas&  or  statement  of  facts." — Except  where  the  statute 
provides  for  the  authentication  by  the  stenographer  of  his  transcript.-^  or  for  the 


City,  etc.,  R.  Co.  [Mo,]  102  S.  W.  532.  The 
supreme  court  cannot  adjudicate  questions 
sought  to  be  raised  by  an  amendment  to  the 
bill  of  exceptions  allowed  and  certified  by 
the  trial  judge  after  signing  the  certificate 
to  the  bill.  Beck  &  Gregg  Hardware  Co.  v. 
Crum,   127   Ga.   94,   56   S.   E.    242. 

27.     See   7   C.  L.   173. 

2S.  A  statute  providing  for  the  appoint- 
ment of  an  official  stenographer  ■whose  re- 
port of  the  evidence  may  be  made  to  serve 
as  a  statement  of  facts  does  not  apply  to 
a  statement  prepared  for  a  case  tried  prior 
to  its  enactment.  Houston,  etc.,  R. 
Co.  V.  Burnett  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  833,  95  S.  'W.  741;  Hooks  v. 
Pafford  [Tex.  Civ.  App.]  95  S.  'KV.  742.  An 
appellant  who  files  his  bill  of  exceptions 
separately  from  the  transcript  of  evidence 
prepared  by  the  stenographer  under  Laws 
1905,  p.  219,  c.  112,  is  not  in  a  position  to 
raise  the  question  of  the  constitutionality 
of  this  act.  Routledge  v.  Rambler  Automo- 
bile Co.  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
386,  95  S.  W.  749.  Where  appellant  had  in 
the  record  a  statement  prepared  as  formerly, 
he  could  not  question  the  validity  of  this 
statute.  Id.  It  is  sometimes  provided  that 
a  stenographer's  transcript  approved  by  the 
judge  may  be  used  in  lieu  of  a  statement 
of  facts.  Act  1905,  authorizing  such  pro- 
cedure, applied  to  case  tried  before  but  not 
appealed  until  after  the  statute  took  effect. 
Elliott  V.  Ferguson  [Tex.]  100  S.  W.  911. 
A  transcript  of  the  evidence  made  by  a 
stenographer  appointed  under  the  Texas 
statute.  Rev.  St.  1895,  art.  1295,  to  take 
down  the  testimony  in  a  single  case  in  the 
district  court,  cannot  be  considered  on  ap- 
peal, the  acts  1905,  p.  219,  c.  112,  providing 
for  the  appointment  of  an  official  stenogra- 
pher and  providing  that  his  transcript  of 
the  evidence  shall  be  a  sufficient  record 
on  appeal  not  applying  to  sucli  a  case.  Gal- 
veston, etc.,  R.  Co.  v.  Quinn  [Tex.  Civ.  App.] 
100  S.  W.  1036.  Cause  sufficiently  identified 
in  stenographer's  transcript  of  evidence 
where  designated  by  style  and  number, 
statement  of  the  cause,  date  of  trial,  and 
names  of  counsel.  Gulf,  etc.,  R.  Co.  v.  Pearce 
[Tex.  Civ.  App.]  95  S.  W.  1133.  Held  that 
transcript  of  official  stenographer  could  not 
be  regarded  as  statement  of  facts  under 
Sayles'  Ann.  Civ.  St.  1897,  art.'  1295,  where  i 
it  was  not  agreed  to  by  parties  as  such 
.statement,  and  it  did  not  appear  that  judge 
made  out  and  signed  such  transcript  as 
statement  of  facts  because  of  their  dis- 
agreement. Elliott  V.  Ferguson  [Tex.  Civ. 
App.]  97  S.  W.  517.  Statement  of  facts  not 
prepared  and  authenticated  as  required  by 
law  in  force  at  time  of  trial  cannot  be  con- 
sidered, nor  can  compliance  with  law  be 
waived.  Id.  Acts  29th  Leg.,  p.  219,  c.  112, 
making  report  of  official  stenographer,  when 
filed  and  approved,  the  statement  of  facts  of 
oral  evidence  in  cas^,  held  not  to  have  be- 
come effective  until  July  17,  1905,  and  not 
to  operate  retroactively.  Id.  Even  if  it 
had  been  properly  authenticated  held  that 
it  could  not  be  considered  as  legal  statement 
of  facts  where  it  was  not  embraced  in  trans- 
cript but  was  sent  up  with  it  as  separate 
paper.     Id. 


Filing::  Under  Supreme  court  rule  requir- 
ing reporter's  transcript  to  be  filed  at  term 
judgment  is  rendered,  term  at  which  judg- 
ment is  rendered  is  the  term  at  which  it 
becomes  final  by  overruling  a  motion  for 
new  trial.  Prescott  Nat.  Bk.  v.  Head  [Ariz.] 
90  P.  328.  Under  the  Texas  statute.  Laws 
1905,  p.  219,  c.  112.  the  statement  of  facts 
made  out  by  the  stenographer  and  approved 
by  the  district  judge  to  be  sent  up  with 
the  transcript  must  first  be  filed  in  the 
district  court  within  the  time  prescribed. 
Cockrell  v.  Walkup  [Tex.  Civ.  App.]  99  S. 
W.  443.  If  the  statement  bears  no  file  mark 
of  the  district  court,  it  cannot  be  considered. 
Id.  The  Texas  statute,  Rev.  St.  1895,  art. 
1295,  and  acts  1905.  p.  219,  c.  112,  construed 
and  held  that  a  stenographer's  transcript 
of  the  evidence  sent  up  with  the  record  in 
lieu  of  a  statement  of  facts  was  not  open 
to  the  objection  that  it  was  not  made  by 
an  official  stenographer,  where  the  sten- 
ographer upon  agreement  of  the  parties, 
there  being  no  official  stenographer,  was 
appointed  by  the  court  and  kept  a  record  of 
the  proceedings  in  compliance  with  the  act 
of  1905.  Galveston,  etc..  R.  Co.  v.  Quinn 
[Tex.]  102  S.  W.  723.  Where  a  ti'anscript 
of  the  reporter's  notes  was  not  filed  in  the 
district  court  within  the  term  at  which  the 
judgment  was  rendered,  and  no  extension  of 
time  was  granted,  it  cannot  be  considered 
as  a  statement  of  facts.  Leatherwood  v. 
Richardson  [Ariz.]  89  P.  503.  Failure  of 
stenographer  to  comply  with  appellant's  re- 
quest to  file  a  report  of  the  evidence  as 
required  by  statute  was  not  ground  for 
reversal  where  appellant  did  not  try  manda- 
mus or  prepare  a  statement  of  facts  in  the 
usual  form,  which  would  have  been  suffi- 
cient. Smith  V.  Pecos  Valley  etc.,  R.  Co. 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  206,  95  S. 
W.    11. 

Authentication:  A  transcript  of  the  sten- 
ographer's notes  cannot  be  considered  where 
there  is  no  certificate  of  the  stenographer 
that  the  transcript  is  true,  as  required  by 
Laws  1905,  p.  534,  c.  320,  §  1.  Venable  v. 
Budd  [Kan.]  89  P.  901.  Document  not  show- 
ing that  it  was  the  official  stenographer's 
transcript  of  the  evidence,  or  that  it  was 
submitted  to  the  adverse  party,  or  that  the 
documentary  evidence  was  incorporated  by 
direction  of  court,  not  a  statement  of  facts 
within  Laws  1905,  p.  219,  §  112.  Pirtle  v. 
Nell  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  16. 
97  S.  W.  707.  A  stenographic  report  of  the 
evidence  not  signed  by  the  parties  or  their 
attorneys,  and  consisting  of  questions  and 
answers,  is  not  a  sufficient  statement  of  facts 
under  the  Texas  statute,  Rev.  St.  art.  1379. 
Galveston,  etc.,  R.  Co.  v.  Quinn  [Tex.  Civ. 
App.]  100  S.  W.  1036.  The  certificate  of  the 
trial  judge  that  such  report  was  approved 
by  the  attorneys  is  not  sufficient  to  make  it 
a  good  statement  of  facts.  Id.  The  cer- 
tificate of  the  stenographer  to  a  transcript 
of  the  evidence  prepared  under  §  1  of  chap. 
320,  p.  534,  Laws  1905,  is  not  effectual  be- 
cause it  does  not  immediately  follow  the 
recital  of  the  evidence  where  it  specifically 
refers  thereto.  Hardy  v.  Curry  [Kan.]  89 
P.   19. 

Contents:     Laws  1905,  p.  219,  c.  112,  refers 
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use  on  appeal  of  the  stateinent  on  motion  for  new  trial,-''  the  case  must  be  settled 
and  appi^oved  by  the  judge  who  tried  the  case,^''  within  the  time  limited  by  law, 
rule  "^  or  stipulation  of  paiiios.  or  an  extension  thereof  duly  granted.^-     Mandamus 


only  to  the  oral  evidence.  Documentary 
evidence  need  not  be  made  a  part  of  the 
stenographer's  transcript.  Gulf,  etc.,-R.  Co. 
V.    Pearce    [Tex.    Civ.    App.]    95    S.    W.    1133. 

29.  A  statement  on  appeal  filed  within 
twenty  days  after  the  denial  of  motions 
to  strike  out  and  amend  the  judgment,  but 
nearly  a  year  after  the  entry  of  the  judg- 
ment, should  not  contain  the  depositions  and 
testimony  introduced  on  the  trial.  State 
V.  Murphy  [Nev.]  88  P.  335.  A  statement  on 
motion  for  a  new  trial  which  showed  that 
objections  thereto  for  failure  to  timely  serve 
were  heard  in  open  court  on  plaintiff's  affi- 
davit of  mistake,  etc.,  under  Code  Civ.  Proc. 
§  473,  authorizing  relief  in  such  cases,  and 
on  counter  affidavits,  and  that  the  objections 
were,  "after  consideration,  overruled,  and 
said  statement  ordered  settled  and  filed," 
sufficiently  shows  that  relief  was  granted 
under  the  statute.  King  v.  Dugan  [Cal.] 
88  P.  925.  A  statement  is  not  "used  on  a 
motion  for  a  new  trial"  within  Code  Civ. 
Proc.  §  1736,  providing  that  any  statement 
so  used  may  be  used  on  appeal  wliere  the 
motion  is  not  passed  upon.  Harrington  v. 
Butte  &  Boston  Min.  Co.  [Mont.]  90  P.  748. 
^\'here  a  notice  of  intention  to  move  for  a 
new  trial  was  not  timely  served,  the  state- 
ment and  bill  of  exceptions  used  on  the 
motion  cannot  be  considered  on  appeal. 
Vreeland    v.    Edens    [Mont.]    89    P.    735. 

30.  Will  not  consider  an  agreed  state- 
ment of  facts  not  approved  by  the  judge. 
Watson  -v.  Birdwell  [Tex.  Civ.  App.]  98 
S.  W.  407;  Liberty  Min.  &  Smelting  Co.  v. 
Geddes  [Ariz.]  90  P.  332;  Middlehurst  v. 
Collins-Gunther  Co.  [Tex.]  99  S.  W.  1025; 
Smith  v.  Pecos  Valley,  etc.,  R.  Co.  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  206,  95  S.  W.  11. 
The  printed  case  must  be  signed  and  settled 
by  the  trial  judge  and  a  stipulation  that  it 
is  a  copy  of  the  record  does  not  cure  the 
defect.  Sacks  v.  Hookey,  105  N.  Y.  S.  235. 
Where  the  court  adopts  the  "appellant's 
case  as  amended  by  appellee's  exceptions," 
the  appellant  must  have  the  case  as  thus 
modified  or  drafted  and  submitted  to  the 
judge  for  signature  otherwise  there  is 
strictly  no  "case  settled,"  and  the  appellate 
court  in  its  discretion,  if  there  are  no  errors 
upon  the  face  of  the  record,  may  ex  mero 
motu  either  affirm  the  judgment  or  remand 
the  case.  Gaither  v.  Carpenter  [N.  C]  55 
S.  E.  625.  A  certificate  of  the  trial  judge 
that  certain  enumerated  papers,  among 
them  the  statement  of  the  case,  constitute 
the  judgment  roll  does  not  take  the  place 
of  a  settled  statement  of  the  case.  Murphy 
V.  Foster  [N.  D.]  109  N.  W.  216.  Where 
oral  evidence  set  forth  in  the  record  is  not 
authenticated  by  the  trial  judge  and  no  bill 
of  exceptions  is  filed,  it  cannot  be  con- 
sidered. Jones  v.  Mitchell  [Ark.]  102  S.  W. 
710.  Where  the  statement  of  facts  consists 
in  what  purports  to  be  a  stenographic  re- 
port of  the  evidence,  it  cannot  be  considered 
if  there  is  no  certificate  or  approval  by  the 
trial  judge  as  required  by  the  Texas  statute. 
Acts  1905,  p.  220.  c.  112.  Citizens'  R.  Co.  v. 
Robertson  [Tex.  Civ.  App.]  103  S.  W.  443. 
A  detached  statement  of  certain  testimony, 
presumably    the    stenographic    notes    of    the 


witness  taken  upon  the  trial,  sent  up  with 
the  record,  not  shown  to  have  been  exam- 
ined and  approved  by  the  trial  judge  or  filed 
by  the  clerk,  cannot  be  considered  for  any 
purpose.  St.  Louis  S.  W.  R.  Co.  v.  Hill  [Tex. 
Civ.  App.]  103  S.  W.  227.  Statement  follow- 
ing signed  agreement  that  the  "above  state- 
ment" is  a  fair  and  complete  statement, 
etc.,  held  not  a  compliance  with  the  statute. 
Walker  v.  Allen  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  519,  837.  95  S.  W.  585.  Certificate 
of  judge  to  stenographer's  transcript  of  evi- 
dence need  not  show  a  disagreement  of 
counsel  before  approval  by  judge.  A  recital 
that  transcript  was  prepared  at  request  of 
one  of  the  parties  and  approved  by  judge 
lield  sufficient.  Gulf,  etc.,  R.  Co.  Pearce 
[Tex.   Civ.   App.]    95    S.   W.    1133. 

31.  Mayo  v.  Goldman  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  862,  97  S.  W.  1061.  Certificate 
of  evidence  must  be  signed  by  chancellor  at 
decree  term,  or  within  such  time  as  court 
has  by  order  retained  jurisdiction  for  that 
purpose.  Stanmeyer  v.  Rosenwald,  121  111. 
App.  583.  The  case  »must  be  settled  and 
approved  w^ithin  the  time  limited  by  law. 
Bledsoe  v.  Columbia  Mills  Co.,  75  S.  C.  545. 
55  S.  E.  886.  Laws  1905,  p.  534,  c.  320,  does 
not  operate  retrospectively  so  as  to  confer 
power  upon  a  judge  to  settle  a  case  made 
who  had  prior  to  its  enactment  lost  juris- 
diction. Lander  v.  Johnson  [Kan.]  88  P.  258. 
A  ruling,  sustaining  a  demurrer  to  evidence, 
being  appealable  directly  without  a  motion 
for  new  trial  the  filing  of  sucli  motion  does 
not  enlarge  the  time  within  which  a  case 
may  be  made  to  review.  White  v.  Atchi- 
son, etc.,  R.  Co.  [Kan.]  88  P.  54.  Where 
it  appears  that  a  settlement  of  a  statement 
of  facts  was  premature,  the  court  cannot 
take  notice  of  an  alleged  oral  stipulation 
authorizing  such  settlement  wliere  respond- 
ent denies  the  stipulation.  Costello  v.  Drain- 
age Dist.  [Wash.]  87  P.  513.  Under  Bal- 
linger's  Ann.  Codes  &  St.  §  5058,  a  state- 
ment of  facts  settled  w^itliin  tlie  ten  days 
allowed  to  respondent  to  propose  amend- 
ments thereto  is  invalid,  though  settled  upon 
notice  and  although  respondent  does  not 
thereafter  propose  amendments.  Id.  A 
statement  of  facts  filed  nearly  three  months 
after  tlie  time  allowed  will  be  ignored. 
Smith  V.  Pecos  Valley,  etc.,  R.  Co.  [Tex. 
Civ.  App.]    16  Tex.  Ct.   Rep.  206,   95  S.  W.  11. 

33.  Under  Pierce's  Code,  §  4377,  an  or- 
der extending  tlie  time  for  filing  a  statement 
of  facts  cannot  be  made  by  the  trial  judge 
while  in  a  county  different  from  that  in 
which  the  cause  is  pending  without  the 
consent  of  both  parties.  Driscoll  v.  Dufur 
[Wash.]  88  P.  929.  Order  allowing  appeal 
in    filing  bond  within   twenty   days   and  t^er- 

tiflcate    of    evidence    in days    held    not    to 

retain  court's  jurisdiction  for  purpose  of 
signing  certificate  of  evidence  after  term. 
Stanmeyer  v.  Rosenwald,  121  111.  App.  583. 
Order  limiting  time  for  presentation  of  cer- 
tificate of  evidence  to  a  specified  day  allows 
all  of  tliat  day  for  that  purpose.  Id.  Under 
Wilson's  Rev.  &  Ann.  St.  1903,  §  4742,  pro- 
viding "Tlie  court  or  judge  may  *  *  * 
extend  the  time  for  making  a  case,"  etc., 
the     regular     judge     may     extend     the     tim« 
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will  lie  to  compel  a  judge  to  settle  and  sign  a  properly  presented  case-madc,^^  unless 
he  has  already  done  so.-'*  In  Georgia  the  recitals  of  a  motion  are  verified  by  the  or- 
der thereon.3^  It  is  generally  provided  that  the  proposed  case,  with  notice  of  settle- 
ment/'* be  served  on  the  adverse  party  '^  who  may  present  amendments  or  accept 
the  case  as  proposed  at  the  time  of  settlement/^  and  in  some  states  settlement  is 
requisite  only  when  counsel  fail  to  agree.-'^'*     The  proposed  case  when  served  must  be 


thoug-h  he  was  not  the  trial  judge,  "^''hit- 
acre  V.  Nichols  [Okl.]  87  P.  865.  Laws  1905, 
p.  535,  c.  320,  §  3,  requiring  notice  to  be 
.served  upon  the  adverse  party  of  an  order 
extending  the  time  for  making  and  serving 
a  case,  is  directory  only  and  failure  to  give 
does  not  affect  the  validity  of  the  order. 
Goodnough  v.  W'ebber  [Kan.]  88  P.  879.  In 
Texas,  under  Rule  74  for  district  courts, 
where  a  paper  read  in  evidence  lias  not 
been  copied  in  the  statement  of  facts  or 
made  a  part  of  it,  the  court  has  not  the 
power  after  adjournment  of  tlie  term  at 
which  the  judgment  was  entered  to  au- 
thorize or  require  tlie  clerk  to  make  such 
paper  a  part  of  the  record  entitling  It  to  be 
considered  a  part  of  tlie  statement  of  facts. 
Haberzettle  v.  Trinity,  etc.,  R.  Co.  [Tex. 
Civ.  App.]  103  S.  W.  219.  The  Kansas  stat- 
ute requiring  the  case  made  to  be  filed  -with- 
in ten  days  after  judgment  has  no  applica- 
tion to  a  transcript  of  evidence  prepared 
under  §  1,  c.  320,  p.  5  3  4,  Laws  1905.  Hardy 
V.  Curry  [Kan.]  89  P.  19.  Pub.  Acts  1903, 
p.  178,  No.  129,  granting  lowj?r  court  power 
to  extend'  time  for  making  and  filing  a  set- 
tled ca.se  for  one  year  after  filing  of  de- 
cree on  special  motion  and  notice,  has  no 
application  to  an  action  before  court  on  a 
parol  demurrer  to  an  amended  bill  of  com- 
plaint and  not  on  pleadings  and  proofs. 
City  of  Detroit  v.  Wavne  Circuit  Judge,  144 
Mich.   696,  13  Det.  Leg.  N.   312,   108  N.  AV.  283. 

33.  Mandamus  will  not  lie  to  compel  a 
judge  to  make  a  statement  of  facts  under  a 
particular  statute  where  he  does  not  refuse 
to  prepare  it  under  a  new  statute  which  he 
erroneously  believes  is  applicable.  Houston, 
etc.,  R.  Co.  v.  Burnett  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  833,  95  S.  W.  741.  Where  the 
trial  judge  refuses  to  make  and  file  a  state- 
ment of  facts  as  required  by  statute,  man- 
damus is  the  proper  remedy  to  compel  him 
to  do  so.  The  appellate  court  cannot  con- 
sider the  matter  on  bill  of  exceptions  or  as- 
signment of  error.  Middlehurst  v.  Collins- 
Gunther  Co.  [Tex.]  99  S.  W.  1025;  Id.  [Tex. 
Civ.   App.]    99   S.   W.   1027. 

34.  Judge  need  not  examine  a  proposed 
statement  if  he  has  already  made  and  filed 
one.  Mayo  v.  Goldman  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  862,   97  S.  W.  1061. 

35.  Granting  a  motion  to  reinstate  a  case 
after  nonsuit  is  such  an  implied  verifica- 
tion of  the  truth  of  the  ground  upon  which 
the  motion  was  predicated  t-hat  on  excep- 
tion to  the  judgment  the  appellate  court 
will  treat  such  ground  as  sufficiently  veri- 
fied; aliter,  had  the  motion  been  denied. 
City  of  Atlanta  v.  Miller,  125  Ga.  495,  54 
S.  E.  538. 

36  Under  Ballinger's  Ann.  Code  &  St. 
§  5058,  the  court  is  without  jurisdiction  to 
settle  a  statement  of  facts  where  respondent 
has  timely  proposed  amendments,  except 
upon  due  notice  to  or  appearance  of  ad- 
verse party.  Cuschner  v.  Longbehn  [W'ash.] 
ST    P.    817.  ■  Where   appellant   does    not   serve 


notice  within  two  days  after  service  of  pro- 
posed amendments  to  the  statement  that 
the  statement  and  amendments  will  be  sulj- 
mitted  to  the  judge  for  settlement,  as  re- 
quired by  Comp.  Laws,  §  3427  et  seq.,  he  will 
be  deemed  to  have  agreed  to  the  amend- 
ments.    -Young  V.  Updike   [Nev.]   89  P.  457. 

37.  The  fact  that  it  was  due  to  neglect 
of  counsel  that  the  case  was  not  served  in 
time  will  not  save  the  right  of  appeal.  Coz- 
art  V.  Assurance  Co.,  142  N.  C.  522,  55  S.  E. 
411.  Failure  to  submit  stenographer's  tran- 
script of  evidence  to  adverse  party  before 
approval,  as  per  Laws  1905,  p.  219.  c.  112, 
not  ground  for  striking  it.  Gulf,  etc.,  R.  Co. 
V.  Pearce  [Tex.  Civ.  App.]  95  S.  W.  1133. 
The  statutory  requirement  that  the  case  be 
served  on  the  adverse  party  within  a  speci- 
fied time  is  a  condition  precedent  without 
compliance  with  which  the  appeal  does  not 
become  potential.  Cozart  v.  Assurance  Co., 
142  N.  C.  522,  55  S.  E.  411.  General  under- 
standing of  bar  that'  no  advantage  will  be 
taken  of  failure  to  serve  case  in  time  can- 
not prevail  against  terms  of  statute  or 
agreement  of  parties.  Id.  If  such  an  agree- 
ment exists,  the  time  agreed  upon  is  a  sub- 
stitute for  the  statutory  time  and  tlie  court 
cannot  further  extend  it.  Id.  In  the  ab- 
sence of  an  agreement  of  parties  extending" 
statutory  time  of  service,  the  court  has  no 
power  to  extend  it.  Id.  Where  an  extension 
of  time  for  preparing  and  serving  a  case 
made  is  granted  by  an  order  made  as  part  of 
the  journal  entry  of  the  judgment  of  which 
all  parties  had  notice,  the  notice  of  ex- 
tension required  by  §  5482,  Gen.  St.  1905, 
need  not  be  given.  Gerdom  v.  Durein  [Kan.] 
87  P.  1137. 

3S.  In  absence  of  fraud,  trial  court  has 
no  power  to  amend  or  supersede  a  duly  filed 
statement  of  facts  after  expiration  of  time 
for  preparing  and  filing  siatements.  Dorsey 
V.  Olive  Sternenberg  &  Co.  [Tex.  Civ.  App.] 
15  Tex.  Ct.   Rep.   860,  94  S.  W.  413. 

39.  When  counsel  do  not  agree  only  the 
"case  settled"  by  the  judge  should  come  up 
in  the  record.  No  part  of  the  tentative  case 
of  counsel  on  either  side  should  come  up 
save  as  they  appear  in  the  redrafted  case 
signed  by  the  court.  Gaither  v.  Carpenter 
[N.  C]  55  S.  E.  625.  AA^here  counsel  have 
failed  to  agree  the  judge  does  not  merely 
adjust  the  differences  between  the  two 
cases,  but  may  disregard  both  cases,  and 
should  do  so  if  he  finds  that  the  facts  of  the 
trial  were  different.  Slocumb  v.  Philadelphia 
Const.  Co.,  142  N.  C.  349,  55  S.  E.  196.  But 
if  counsel  difCer  then  judge  sets  a  time  and 
place  for  settling  the  case,  after  notice  that 
counsel  of  both  parties  may  appear  before 
him,  and  then  "settles"  the  case.  Revisal 
1905,  §  591.  Id.  In  North  Carolina  if  coun- 
sel agree,  the  trial  judge  has  nothing  to  do 
with  settling  the  case  on  appeal.  Id.  If 
neither  party  desires  to  carry  up  the  facts 
in  the  method  provided  by  the  Texas  stat- 
ute,  Acts   1905,   p.   219,   c.   112,  and   thoy  can- 
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complete  01-  must  refer  intelligibly  to  matters  to  be  inserted.'***     In  Xew  York  w- 
rors  and  omissions  may  be  corrected  by  motion  to  resettle.'" 

(§  9  C)     3.  Abstracts.*- — Where  the  practice  of  abstracting  prevails,  the  ap- 

'  pellant  should,  in  every  case,  present  in  du*;  time  *^  an  abstract  containing  all  that 

is  necessary  to  an  understanding  of  the  matters  which  he  -wishes  to  urge,'**  and 


not  agree  upon  a  statement  of  facts,  the 
trial  judg-e  must  prepare  a  statement  of 
facts  under  Rev.  St.  1895,  arts.  1379,  1380. 
Middlehurst  v.  CoUins-Gunther  Co.  [Tex. 
Civ.  App.]  99  S.  W.  1027.  Under  Sayle's 
Rev.  St.  art.  1380,  where  the  parties  do  not 
agree  on  a  statement  of  facts,  it  is  the  duty 
of  the  judge  to  make  and  file  one.  Mayo  v. 
Goldman  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
862,  97  S.  W.  1061. 

40.  The  "case  on  appeal"  should  contain 
such  incidents  of  the  trial  as  were  duly  ex- 
cepted to.  Gaither  v.  Carpenter  [N.  C]  55 
S.  E.  625.  The  respondent  is  entitled  to  have 
the  case  show  tliat  certain  evidence  was 
excluded  on  objection  of  appellant.  Selah 
V.  New  York  Times  Co.,  103  N.  Y.  S.  445.  It 
is  the  appellant's  duty  to  see  that  the  case 
contains  all  matters  essential  to  a  review. 
Simpson  v.  Maney,  100  N.  Y.  S.  620.  Where 
the  orders  from  which  an  appeal  is  taken 
recite  that  they  were  made  upon  testimony 
and  allegations  of  the  parties  taken,  such 
testimony  will  be  deemed  material  for  the 
purpose  of  making  out  a  case  on  appeal 
under  §  997  of  the  Code  Civ.  Proc,  requir- 
ing the  case  to  contain  so  much  of  the  evi- 
dence as  is  matereial  to  the  questions  raised. 
Id.  A  loose  paper  in  no  way  identifying  the 
stenographer's  report  of  the  testimony  and 
not  filed  below  until  after  record  had  been 
removed  to  appellate  court  held  not  a  suffi- 
cient certification  of  the  testimony  though 
di-awn  in  exact  words  of  a  rule.  Farley  v. 
Altoona,  etc.,  R.  Co.,  32  Pa.  Super.  Ct.  413. 
Under  St.  1904,  p.  450,  c.  448,  §  8,  matters 
to  be  tried  in  superior  court  on  appeal  from 
land  court  may  be  specified  in  issues  framed 
as  part  of  appeal  with  reference  to  such 
issues  in  statement  of  appeal.  Mead  v.  Cut- 
ler [Mass.]  80  N.  E.  496.  Report  under  St. 
1905,  p.  208,  c.  288,  from  land  court  on  ap- 
peal to  superior  court,  lield  sufficiently  full, 
though  it  did  not  set  out  evidence  or  un- 
disputed matters.  Woodwine  v.  Dean  [Mass.] 
79  N.  E.  882.  Statement  of  facts  by  a  terri- 
torial supreme  court,  though  confused  and 
unnecessarily  minute,  not  fatally  defective 
if  a  sufficient  statement  finally  emerges. 
Crowe  v.  Trickey,  204  U.  S.  228,  51  Law.  Ed. 
454. 

41.  A  party  who  is  not  satisfied  with  the 
case  as  settled  may  move  for  resettlement 
on  additional  affidavits.  Henry  v.  Interur- 
ban  St.  R.  Co.,  115  App.  Div.  352,  100  N.  Y. 
S.  811.  In  New  York,  on  appeal  from  the 
special  term,  a  motion  for  a  resettlement  of 
the  case  is  properly  inade  returnable  at 
part  1,  special  term  (Id.),  and  as  the  set- 
tlement of  the  case  on  appeal  must  be  made 

J  by  the  justice  presiding  at  the  trial,  if  he 
is  not  sitting  at  special  term,  part  1,  when 
the  motion  is  returnable,  the  presiding  jus- 
tice should  refer  the  motion  to  the  trial 
justice  for  decision  (Id.).  It  is  improper  to 
refuse  to  allow  a  case  to  be  resettled  so  as 
to  show  the  grounds  upon  which  a  mo- 
tion to  dismiss  the  complaint  was  made. 
Blewett  V.  Hoyt,  101  N.  Y.  S.  1086.  Under 
§    25,    Code   Civ.   Proc.,    a   motion    to   resettle 


a  case  must  be  made  before  the  judge  who 
tried  the  action  even  though  no  longer  a 
member  of  the  court  in  which  the  action  was 
tried.  So  held  where  the  trial  judge  re- 
signed prior  to  the  making  of  the  motion. 
Knobloch  v.  Taube,  103  N.  Y.  S.  713.  The 
form  of  the  title  of  the  case  is  immaterial 
and  an  order  resettling  the  case  so  as  to 
make  its  title  conform  to  that  of  the  sum- 
mons and  complaint  will  not  be  disturbed. 
Volhard  v.  Volhard,  115  App.  Div.  548,  101 
N.  Y.  S.  453.  An  order  resettling  a  case  so 
as  to  admit  exhibits  omitted  by  accident 
will  not  be  disturbed.     Id. 

42.  See  7  C.  L.   175. 

43.  Amended  abstract  curing  defects  can- 
not be  served  after  expiration  of  time  to 
serve  original.  Redd  v.  Missouri  Pac.  R.  Co., 
122  Mo.  App.  93,  98  S.  W.  89.  Appeal  dis- 
missed where  not  filed  in  time.  Goesse  & 
Remmers  Bldg.  &  Cont.  Co.  v.  Kinnerk  [Mo. 
App.]    97   S.  W.   218. 

44.  By  the  express  provisions  of  B.  &  C. 
Comp.  §  553,  an  abstract  conforming  to  tlie 
rules  of  the  appellate  court  is  sufficient. 
Keen  v.  Keen  [Or.]  90  P.  147.  Document 
designated  as  "statement,  points,  and  au- 
thorities" held  not  sufficient  complience  with 
statute.  Goesse  &  Remmers  Bldg.  &  Cont. 
Co.  v.  Kinnerk  [Mo.  App.]  97  S.  W.  218.  Ab- 
stract sufficient  though  it  did  not  clearly 
separate  record  entries  from  matters  be- 
longing in  bill  of  exceptions.  Sanguinette 
V.  Mississippi  River,  etc.,  R.  Co.,  196  Mo.  466. 
95  S.  W.  386;  Stark  v.  Zehnder  [Mo. J  102 
S.  W.  992.  An  abstract  of  the  record  is  a 
complete  history  in  slaort,  abbreviated  form 
of  the  case  as  found  in  tlie  record.  It  must 
be  complete  enough  to  show  that  the  ques- 
tions presented  for  review  have  been  prop- 
erly preserved  in  the  case.  Harding  v.  Be- 
doll  [Mo.]  100  S.  W.  638.  Where  the  ab- 
stract is  so  deficient  tliat  the  court  is  un- 
able to  ascertain  the  facts  without  explor- 
ing the  record,  the  judgment  will  be  af- 
firmed. Van  Patten  v.  Wank  [Ark.]  102  S. 
W.  371.  The  abstract  must  show  tliat  mo- 
tion for  new  trial  was  filed  within  the  time 
required  by  statute.  Harding  v.  BedoU  [Mo.] 
100  S.  W.  638.  Error  based  on  provisions  of 
bill  of  lading  not  shown  by  abstract  cannot 
be  considered.  Lehigh  Valley  Transp.  Co. 
V.  Post  Sugar  Co.  [111.]  81  N.  E.  819.  Under 
Sup.  Ct.  Rule  1  (71  Pac.  VI),  providing  that 
tlie  abstract  of  record  shall  contain  such 
portions  of  the  record  as  may  be  necessary 
to  inform  the  court  of  the  errors  relied  on 
without  an  investigation  of  the  record  it- 
self, an  abstract  omitting  a  deed,  the  ad- 
mission of  which  is  assigned  as  error,  is  in- 
sufficient. Daniel  v.  Gallagher  [Ariz.]  89  P. 
412.  The  supreme  court  is  not  required  to 
look  beyond  the  abstract  to  ascertain  the 
matters  sought  to  be  reviewed.  Kinsel  v. 
Wieland  [Colo.]  88  P.  153.  Under  Supreme 
Court  Rule  1,  subd.  6  (71  Pac.  VI),  the  tran- 
script of  the  reporter's  notes  will  not  be  re- 
sorted to  for  the  purpose  of  supplementing 
the  abstract  of  record.  Liberty  Min.  & 
Smelting    Co.    v.    Geddes    [Ariz.]     90    P.    332. 
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showing  the  names  of  the  parties  and  nature  of  the  proceedings,  a  short  abstract  of 
the  bill  or  petition,  and  the  testimony  on  which  the  findings  are  based/^  presenting 
the  evidence  with  intelligible  fullness/'''  and  in  a  total  absence  thereof  the  case  will 
not  be  considered  on  its  merits.*'^  The  court  is  not  bound  to  ^o  to  the  record  or 
bill  of  exceptions  iu  search  of  ma  iters  not  abstracted  but  may  do  so  in.  its  discre- 
tion.*^ On  the  other  hand,  the  evidence  and  pi'oceedings  must  be  condensed  as.  far 
as  practicable,***  and  proceedings  and  papers  need  not  be  set  out  in  full,  but  the 
fact  that  each  was  duly  had  or  served  must  be  shown.^°  Where  an  appellee  is  not 
satisfied  Avitli  appellant's  abstract,  he  is  entitled  to  file  one  supplying  the  omissions,^^ 
or,  in  some  states,  a  specific  objoction.^^  In  case  of  conflict  between  the  abstracts 
tlie  court  will  usually  resort  to  the  transcript.^^ 

(§9)     D.  Sufficiency  of  entire  record  to  present  particular  questions  {Prc- 
suviiptions  on  appeal)  J"^ — The  appellate  court  will  look  to  the  entire  record  ^^  but 


Testimony  not  presented  by  the  abstraGt 
win  not  be  reviewed.  Morris  v.  Wilson 
[Colo.]  90  P.  845.  Error  cannot  be  predi- 
cated upon  refusal  to  allow  witness  to  tes- 
tify where  abstract  fails  to  show  v/hat  his 
testimony  was,  what  questions  were  pro- 
pounded to  him,  or  even  that  he  was  called. 
Cheney  v.  Goldy,  225  111.  394,  SO  N.  E.  289. 
Assignments  of  error  as  to  rulings  on  evi- 
dence will  not  be  considered  where  the  ab- 
stract does  not  contain  the  objections  and 
exceptions,  althoug-h  it  stated  that  the  evi- 
dence was  received  over  objection  and  re- 
fers to  the  bill  of  exceptions.  McPhee  v. 
Fowler   [Colo.]    85  P.  421. 

45.  The  abstract  of  the  record  required  to 
be  made  by  the  Missouri  statute.  Rev.  St. 
1889,  §  2253  (Ann.  St.  1906,  p.  783),  need  not 
set  out  tlie  certificate  of  the  clerk  or  the 
various  matters  of  the  record  in  full.  Eliot 
V.  Kansas  City,  etc.,  R.  Co.  [Mo.]  102  S.  W. 
532.  Decree  afl3rmed  for  failure  to  comply 
with  rule  9,  requiring  abstract  to  set  forth 
material  parts  of  pleadings,  proceedings, 
etc.,  upon  which  appellant  relies,  together 
witii  such  other  statements  from  record  as 
are  necessary  to  full  understanding  of  all 
questions  presented.  Houghton  v.  Mosely 
[Ark.]  96  S.  W.  1066.  Where  abstract  con- 
tained petition  and  answer  followed  by  pur- 
ported bill  of  exceptions,  but  failed  to  show 
any  record  entries,  held  that  there  was  noth- 
ing before  court  but  record  proper.  Cum- 
mings  V.  Eiler,  121  Mo.  App.  5  76,  97  S.  'W. 
218.  Filing  and  overruling  of  motion  for 
new  trial  and  filing  of  bill  of  exceptions 
must  appear  from  record  and  cannot  be 
proven  by  recitals  of  bill  of  exceptions.     Id. 

46.  Abstract  incomplete  as  to  evidence 
and  for  failing  to  show  a  petition  stating  a 
cause  of  action.  McClellan  v.  Powell,  197 
Mo.  495,  95  S.  W.  335.  Where  part  of  evi- 
dence was  omitted  from  its  abstract,  city 
held  not  entitled  to  contend  that  evidence 
showed  that  it  had  no  notice  of  defect  in 
street.  Keithley  v.  Independence,  120  Mo. 
App.  255,  96  S.  W.  733.  Contention  that  ver- 
dict was  grossly  excessive  held  not  open  to 
consideration  where  testimony  on  that  issue 
was  not  abstracted.  St.  Louis,  etc.,  R.  Co. 
v.  Evans   [Ark.]   96  S.  W.   616. 

47.  If  the  evidence  for  the  appellee  upon 
which  the  verdict  and  judgment  were  ren- 
dered, and  the  instruction,  are  not  ab- 
stracted, the  judgment  will  be  affirmed. 
Jonesboro,  etc.,  R.  Co.  v.  Chicago  Portrait 
Co.   [Ark.]   99  S.  W.  75. 

9  Curr.  L.— 11. 


48.  Court  will  not  search  record  for  in- 
formation which  should  be  shown  by  the^ 
abstract.  Thornton  v.  Muus,  120  111.  App, 
422. 

49.  Ruling  does  hot  compel  appellant  to 
condense  the  testimony  when  he  feels  it 
necessary  to  set  it  fortli  in  full  in  order  to 
properly  present  his  cause.  Jacks  v.  Reeves, 
78  Ark.  426,  95  S.  W.  781.  Failure  to  set 
forth  instructions  in  full  creates  the  pre- 
sumption that  they  %vere  cured  by  others  iC 
they  are  curable.     Id. 

50.  It  is  not  necessary  to  copy  the  rec- 
ord entries  into  the  abstract.  It  is  suffi- 
cient if  the  substance  is  stated.  Stark  v. 
Zehnder  [Mo.]  102  S.  W.  992. 

51.  Objection  to  abstract  as  incomplete 
and  misleading  will  not  be  considered  where 
defendant  in  error  does  not  file  a  further 
abstract.  See  Supreme  Court  Rule  14.  Snead 
&  Co.  Iron  Works  v.  Merchants'  Loan  & 
Trust  Co.,  225  111.  4  42,  SO  N.  E.  237.  Where 
a  review  of  points  raised  in  appellant's  brief 
necessitates  a  consideration  of  the  evidence, 
the  appellee  may  present  the  necessary  evi- 
dence in  an  additional  abstract.  Conwell  v. 
Tri-City  R.  Co.  [Iowa]  112  N.  W.  546.  Where 
statements  contained  in  an  additional  ab- 
stract filed  by  respondent  are  not  denied  by 
appellant,  they  will  be  taken  as  true. 
Grigsby  v.  Wolven   [S.  D.]   108  N.  W.  250. 

52.  Failure  to  object  to  statement  in  ab- 
stract admits  its  correctness.  Rev.  St.  1899, 
§  813.  Strother  v.  McMullen  Lumber  Co.,  200 
Mo.  647,  98  S.  W.  34.  Where  an  abstract  is 
not  properly  objected  to.  it  will  be  pre- 
sumed to  be  correct  and  properly  prepared. 
State  Finance  Co.  v.  Mather  [N.  D.]  109  N. 
W.  350. 

53.  Where  appellee  files  an  additional  ab- 
stract to  supply  matters  omitted  in  appel- 
lant's abstract,  he  waives  any  other  objec- 
tion to  it  than  as  indicated  in  the  addi- 
tional abstract.  Eliot  v.  Kansas  City,  ete., 
R.  Co.  [Mo.]  102  S.  W.  532.  The  appellate 
court  cannot,  at  the  request  of  respondent 
who  files  a  counter  abstract,  require  tlie 
clerk  of  the  trial  court  to  certify  a  copy 
of  the  bill  of  exceptions  where  appellants^ 
tacitly  admit  the  correctness  of  such  ab- 
stract. Schroeder  v.  Reinhardt  [Mo.  App.]; 
100  S.  W.  538. 

54.  See  7  C.  L.  17  6. 

55.  State  v.  Marshall  County  ElectioUi 
Com'rs    [Ind.]    78   X.    E.    1016. 
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to  nothing  outside  of  it,^''  and  a  record  made  for  one  purpose  may  sometimes  be 
looked  to  for  another.-'^"  Every  presumption  favors  the  correctness  of  the  rulings 
below/'^  and  accordingly  the  record,  to  present  an  alleged  error,  must  not  only  show 


ne.  See  post,  §  13  E.  Evidence  on  former 
trial  could  not  be  considered  on  appeal  in 
action  for  a  new  trial  where  not  brought 
up  with  record  and  there  was  no  agree- 
ment that  transcript  filed  on  the  original 
appeal  might  be  considered.  Flint  v.  Illi- 
nois Cent.  R.  Co..  29  Ky.  L.  R.  1149,  97  S.  W. 
liiG.  The  appellate  court  cannot  have  cor- 
rected or  completed  the  record  in  the  lower 
court,  but  must  deal  with  the  case  on  the 
record  before  it.  Atlantic  Coast  Line  R. 
Co.  V.  Jones,   127  Ga.   447.   56   S.   E.   761. 

57.  A  transcript  certified  to  by  the  court 
reporter  to  contain  all  the  evidence  which 
is  referred  to  and  identified  in  the  court's 
certificate,  sent  up  in  support  of  defendant's 
motion  for  nonsuit  and  instruction  for  di- 
rected verdict,  cannot  be  considered  in  de- 
termining whether  there  was  evidence  au- 
thorizing a  particular  instruction.  Baker 
County  v.  Huntington    [Or.]    87   P.    1036. 

5S.  Parker  &  Co.  v.  Continental  Ins.  Co. 
[N.  C]  55  S.  E.  717;  Handlin-Buck  Mfg.  Co. 
V.  Wendelkin  Const.  Co.  [Mo.  App.]  101  S.  W. 
702;  Kiesewetter  V.  Supreme  Tent  of  Knights 
of  Maccabees  [111.]  SI  N.  E.  19;  Bautz  v. 
Adams  [Wis.]  Ill  N.  W.  69;  Burbank  v.  Suc- 
cession of  Barton,  117  La.  262,  41  So.  567; 
Murphy  v.  Reliance  Gold  Min.  Co.  [S.  D.]  108 
N.  W.  15;  Van  Vranken  v.  Granite  County 
[Mont.]  90  P.  164;  Southern  R.  Co.  v.  Lester 
[C.  C.  A.]  151  F.  573;  Franklin  Union  No.  4 
V.  The  People,  121  HI.  App.  647;  Worley  v. 
Dade  County  Security  Co.  [Fla.]  42  So.  527, 
Johansen  v.  Mulligan  [Wash.]  88  P.  1107, 
Kinsel  v.  Wieland  [Colo.]  SS  P.  153;  United 
States  Mineral  Co.  v.  Camden  [Va.]  56  S.  E. 
561;  Cox  V.  National  Coal  &  Oil  Inv.  Co. 
[W.  Va.]  56  S.  E.  494;  Estep  v.  Estep.  30  Ky. 
L.  R.  577,  99  S.  W.  280;  Hastings  Industrial 
Co.  V.  Baxter  [Mo.  App.]  102  S.  W.  1075;  Ex 
parte  Caple  [Ark.]  99  S.  W.  830;  Patterson 
V.  Patterson,  200  Mo.  335,  98  S.  W.  613. 
Where  the  ground  of  decision  does  not  ap- 
pear, it  will  be  presumed  to  have  been  on 
the  ground  which  the  evidence  sustains. 
Grain  v.  Peterman,  200  Mo.  295,  98  S.  W.  600; 
Farmers'  Bk.  v.  Barbee,  19S  Mo.  465,  95  S.  W. 
225;  O'Mara  v.  Newcomb  [Colo.]  88  P.  167; 
Nay  lor  v.  Foster  [Tex.  Civ.  App.]  99  S.  W. 
114.  But  in  some  jurisdictions  rulings  on 
propositions  of  law  must  disclose  whether 
the  court  acted  thereon  in  reaching  its  de- 
cision. Declining  to  give  proposition  in 
terms  stated  does  not  disclose  this,  and  in 
absence  of  such  disclosure  such  refusal  will 
be  held  error  when  the  deposition  was  cor- 
rect and  applicable  to  the  ease.  Jaquith  v. 
Davenport,  191  Mass.  415,  78  N.  E.  93.  Where 
it  appeared  on  face  of  decree  that  it  was 
made  "by  the  court,"  an  assignment  that 
the  court  did  not  sit  in  banc  in  passing  on 
exceptions  cannot  be  sustained.  Zerbey  v. 
Allan,  215  Pa.  383,  64  A.  587.  It  %vill  be  pre- 
sumed in  favor  of  an  order  of  the  commis- 
sioner's court  changing  a  public  road,  in  the 
absence  of  proof  to  the  contrary,  that  the 
court  took  every  precautionary  step  essen- 
tial to  Its  validity.  Smith  v.  Ernst  [Tex. 
Civ.  App.]  102  S.  W.  129.  That  a  counter- 
claim was  properly  submitted  and  tried 
where  the  record  contains  no  assignment  of 
error    to    instructions    and    no    objections    or 


exceptions  were  saved  relative  to  the  ver- 
dict. Stone  V.  Victor  Elec.  Co.  [Colo.]  85  P. 
327.  Where  record  was  silent  as  to  who 
paid  taxes  on  realty  during  certain  years, 
held  that  it  would  be  presumed  that  they 
were  paid  by  true  owner.  Updegraff  v. 
Marked  Tree  Lumber  Co.  [Ark.]  103  S.  W. 
606.  Where  bill  of  exceptions  recited  that 
leave  was  asked  and  granted  to  amend  so 
as  to  claim  damages  for  a  particular  injury, 
held  that  it  would  be  presumed  that  com- 
plaint was  amended  so  as  to  meet  evidence 
on  that  point  in  order  to  sustain  ruling  ad- 
mitting it,  though  record  did  not  show  that 
amendment  was  in  fact  made.  Southern  R. 
Co.  V.  McGowan  [Ala.]  43  So.  378.  Mere 
identity  of  name  will  not,  after  judgment, 
authorize  appellate  court  to  presume,  for 
purpose  of  reversing  judgment,  that  sheriff 
who  executed  summons  on  one  of  defend- 
ants was  a  party  to  the  suit.  Hayman  v. 
Weil  [Fla.]  44  So.  176.  That  a  sentence  was 
suspended  for  good  cause.  .  Harris  v.  Lang, 
27  App.  D.  C.  84.  That  documents  and  or- 
ders not  in  record  justified  dismissal  below. 
McNicholas  v.  Tinsler,  127  111.  App.  381.  Evi- 
dence will  be  construed  in  the  light  most 
favorable  to  the  findings  and  judgment  of 
the  trial  court.  Youd  v.  German  Sav.  & 
Loan  Soc.  [Cal.  App.]  86  P.  991.  Where  rec- 
ord did  not  affirmatively  show  that  any  land 
was  excluded  in  division  of  a  ward  into  elec- 
tion districts.  "U'aynesburg  Borough's  North 
Ward,  29  Pa.  Super.  Ct.  525.  Will  not  be 
presumed  that  a  party  waived  a  motion  by 
failing  to  call  it  up.  Diamond  Match  Co.  v. 
Wabash  R.  Co.,  121  Mo.  App.  43,  97  S.  W. 
993.  Presumed  in  support  of  decree  that 
court  inferred  as  authorized  by  V.  S.  936-942 
facts  necessarily  or  fairly  resulting  from 
facts  reported  by  master.  Davenport  v.  Cro- 
well  [Vt.]  65  A.  557.  Presumed  that  convey- 
ance was  a  quitclaim  and  not  a  warranty 
deed  in  absence  of  finding  as  to  which  it 
was.  Aetna  Life  Ins.  Co.  v.  Stryker  [Ind. 
App.]  78  N.  E.  245.  On  appeal  from  judg- 
ment of  circuit  court  in  action  originally 
brought  in  justice's  court  against  an  indi- 
vidual as  agent  for  a  corporation,  presumed 
in  favor  of  jurisdiction  of  justice  that  in 
passing  on  question  of  his  jurisdiction  fee 
ascertained  that  the  corporation  was  a  for- 
eign corporation,  and  that  its  agent  was  a 
proper  person  upon  whom  to  serve  process. 
Western  Tie  &  Timber  Co.  v.  Thomas  [Ark.] 
101  S.  W.  730.  On  appeal  from  decree  on  bill 
of  review,  appellate  court  will  not  presume 
that  court  looked  to  evidence  for  facts  dis- 
closed by  pleadings,  and,  on  such  presump- 
tion, reverse  decree.  Peters  v.  Case  [W.  Va.J 
57  S.  E.  733.  In  view  of  statutes  in  regard 
to  guardians'  bonds  and  appraisements  of 
ward's  estates,  held  that  it  could  not  be 
presumed  in  support  of  order  of  county 
coui't  reducing  guardian's  bond  that  second 
inventory  of  ward's  property  liad  been  taken 
and  that  property  had  deei'eased  in  value 
moi-e  than  half.  Moore  v.  Hanscom  [Tex. 
Civ.  App.]  103  S.  W.  665.  Where  it  is  in- 
sisted that  the  provision  of  a  certain  statute 
does  not  apply  to  procoodings  instit\ited  un- 
der a  former  statute,  and  the  record  fails  to 
show    where   proceedings   were    instituted,    it 
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the  ruling  complained  of.-^  and  objection  and  exception  thereto,*"  and  other  proper 


win  be  presumed  that  the  trial  court  ruled 
properly  in  applying  the  provision.  Com- 
monwealth V.  Chaudet,  30  Ky.  L.  R.  1157,  100 
S.  W.  819.  Under  Rev.  St.  1892,  §  6709,  it 
will  be  presumed  in  all  subsequent  proceed- 
ings that  the  circuit  court  passed  upon  all 
assignments  in  a  petition  in  error  before  it, 
and  that  when  it  reverses  a  judgment  of 
the  common  pleas  it  overrules  all  assign- 
ments not  specified  in  its  mandate  as  ground 
for  reversal.  Weaver  v.  Columbus,  etc.,  R. 
Co.  [Ohio]  81  N.  E.  180.  And  the  presump- 
tive overruling  of  such  assignments  as  are 
not  made  grounds  of  reversal  are  presumed 
correct  in  absence  of  anything  to  contrary 
in  record.  Id.  "Where,  therefore,  plaintiff 
in  error  in  proceedings  to  review  su<;h  re- 
versal has  presented  so  much  of  the  record 
as  will  show  the  error  of  which  he  com- 
plains, defendant  in  error,  if  he  desires  to 
sustain  the  circuit  court's  reversal  on  as- 
signments overruled  by  such  court,  must 
see  that  the  record  contains  matter  show- 
ing tliat  such  assignments  were  improperly 
overruled.  Id.  "U^here  the  fees  of  a  super- 
intendent of  irrigation  are  to  be  paid  pro- 
portionately by  the  counties  irrigated  by 
the  system,  it  will  not  be  assumed  on  ap- 
peal in  tlie  absence  of  proof  that  other 
counties  than  those  named  in  the  pleading 
were  supplied  with  water.  Board  of  Com'rs 
of  Montezuma  County  v.  Wheeler  [Colo.]  89 
P.  50. 

As   to   ground    ot   general   order:   An   order 
not   specifying  the   ground   on   which   it  was 
made    %vill    be    presumed    to    have   been   on    a 
ground    justifying    it    if    any    such    appears. 
"Where  an  order  granting  a  new  trial  is  gen- 
eral,  the  court  will   examine  the   entire  rec- 
ord and  If  there   is  any  error  justifying  the 
order  it  will  be  affirmed.     Central   Trust  Co. 
V.   Stoddard    [Cal.  App.]    88  P.   806.     Where  a 
ruling  sustaining  a  motion   to   direct   a  ver- 
dict on  several  grounds  is  general,  tlie  court 
on  appeal   must   determine  wliether  the   mo- 
tion    could     be     sustained     on     any     of     the 
enumerated    grounds.       Bromberg    v.    Evans 
Laundry    Co.    [Iowa]    111   X.   W.    417.      "Where 
an  order  granting  a  new  trial  does  not  spe- 
cify   upon    which    of    the    many    grounds    as- 
signed it  is  granted,  the  court  will  consider 
the    grounds    of    the    motion   only    to   the   ex- 
tent of  ascertaining  if  the  order  can  be  sus- 
tained  on   any   one   of   them.     Buckle   v.   Mc- 
Conaghy    [Idaho]    88    P.    100.      Where    a    rul- 
ing   sustaining    an    objection    to    an    offer    of 
proof    does    not    show    upon    what    ground    it 
was    made,     it    will    be    sustained,    if    there 
is    any    ground    supporting    it.      Rose    v.    Doe 
[Cal.   App.]    89   P.   135.     Where   a  motion   for 
a    new    trial    is    made    upon    three    distinct 
grounds    and    the    order    sustaining    the    mo- 
tion  is   general,   it  will   be   affirmed   if  justi- 
fied   on    any    one    of    the    grounds.      Fournier 
V.    Coudert,    34    Mont.    484,    87    P.    455.       The 
specifj'ing  in  an  order  granting  a  new   trial 
on  the  ground  upon  which  it  was  based  does 
j   not  limit  the  appellate  court  to  such  ground. 
I    Piercy    v.    Piercy,    149    Cal.    163,    86    P.    507. 
:    Where   an   order   granting   a   new   trial    does 
not    specify    upon    what    ground    it    is    made, 
it   will    be    sustained   if  it   can    be   done   upon 
any    ground    of   the   motion,      "^^alsh   v.   Con- 
rad    [Mont.]     88    P.    655.      Though    an    order 
granting   a   new   trial    refers    to    an    opinion, 
such    opinion    is    not    a    part    of    the    order, 
'      thereby     constituting    a    limitation     of     the 
frrounds    upon    which    the    order    was    made. 


Bouchard  v.  Abrahamsen  [Cal.  App.]  88  P. 
383.  "Where  a  levy  is  made  upon  land  sold 
by  the  judgment  debtor,  but  a  sale  thereof 
is  enjoined  on  the  theory  that,  having  been 
homestead  property,  the  sale  could  not  have 
been  a  fraud  upon  creditors,  the  judgment 
will  not  be  so  modified  as  to  permit  the  de- 
termination of  the  question  whether  it  ex- 
ceeded the  statutory  homestead  amount 
where  no  such  issue  was  raised  below.  Nich- 
oldson  V.  Nesbitt  [Cal.  App.]  88  P.  725. 
Where  the  trial  court  in  granting  a  new 
trial  fails  to  specify  the  ground  of  its  ac- 
tion as  required  by  Rev.  St.  1899,  §  801,  its 
action  cannot  be  assumed  to  have  been 
based  on  any  particular  ground,  but  the 
correctness  of  the  vai-ious  rulings  will  be 
considered  as  was  the  practice  prior  to  the 
new-  statutory  rule.  Pierce  v.  Lee,  197  Mo. 
480,  95  S.  W.  426.  When  there  is  evidence 
to  support  a  verdict,  the  appellate  court 
will  not  presume  tliat  the  lower  court 
granted  a  new  trial  because  the  verdict  was 
against  the  law  under  the  evidence.  Id.  Where 
the  trial  judge  did  not  file  any  conclusions, 
his  judgment  must  be  approved  upon  any 
tlieory  of  the  evidence  by  wliiclt  it  can  be 
supported.  Adams  v.  Bartell  [Tex.  Civ.  App. 1 
102  S.  W.  779.  Where  tlie  evidence  was  suffi- 
cient to  sustain  a  finding  in  favor  of  the 
party  against  whom  the  decision  was  given, 
and  the  trial  court  granted  a  motion  for  a 
new  trial  on  a  motion  including  the  ground 
of  insufficiency  of  evidence,  it  w^ill  be  pre- 
sumed that  the  court  granted  it  on  such 
ground  where  its  order  was  general.  Pol- 
litz  V.  Wickersham  [Cal.]  88  P.  911.  "V^^here 
one  of  the  grounds  for  a  new  trial  was  in- 
sufficiency of  evidence,  and  tlie  order  grant- 
ing the  motion  was  general,  it  will  be  as- 
sumed on  appeal  that  it  was  granted  for 
insufficiency  of  the  evidence  if  it  could  be 
legally  granted  thereon,  regardless  of  any 
reason  stated  in  the  opinion  of  the  court. 
Id.  Where  a  moving  party  relies  on  specific 
grounds  and  the  court  grants  the  motion 
without  specifying  the  ground,  it  will  be 
assumed  that  it  was  on  one  of  the  moving 
grounds  and  the  appellate  court  will  not 
Took  beyond  them  in  support  of  the  motion. 
Powell  V.  Springston  Lumber  Co.  [Idaho]  88 
P.  97.  Thotigh  the  trial  court  possesses  the 
inherent  power  to  set  aside  a  verdict  and 
grant  a  new  trial  on  its  own  motion,  its 
grounds  for  doing  so  should  be  made  to  ap- 
pear in  the  record  and  if  they  do  not  the 
appellate  court  is  not  bound  to  search  the 
record  for  the  purpose  of  sustaining  its  ac- 
tion Hensley  v.  Davidson  Bros.  Co.  [Iowa] 
112  k.  W.  227.  Where  a  new  trial  is  granted 
oi>"a  single  ground,  the  appellate  court  will 
only  consider  such  ground  and  not  search 
for  other  grounds  in  support  of  the  order. 
Armstrong  v.  Musser  Lumber  &  Mfg.  Co. 
[Wash.]  86  P.  944.  It  will  be  presumed  in 
support  of  the  lower  court's  decision  in 
plaintiff's  favor  that  suit  was  brought  with- 
in the  time  required  after  a  previous  non- 
suit, although  the  record  does  not  show 
when  the  action  was  brought.  Parker  &  Co. 
V.  Continental  Ins.  Co.  [N.  C]  55  S.  E.  717. 
In  the  absence  of  any  statement  of  facts  by 
the  lower  court,  the'  appellate  court  will  as- 
sume that  it  found  such  facts  as  would  sus- 
tain  its   ruling.      Id. 

59.     Caldwell  v.  Atlantic  Coast  Line  R.  Co., 
75  S.  r.  74.  55  S.  E.  131;  Medbury  v.  Maloney 
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bteps  to  save  the  question  in  the  trial  coiirt,"^  and  in  some  states  that  a  specification 


ridaho]  88  P.  81;  Stewart  v.  SmaUwood  [Tex. 
Civ.  App.]  102  S.  W.  159;.Ourand  v.  Johnson, 
6  Ind.  T.  361,  98  S.  W.  127;  Ellis  v.  Marshall 
Car  Wheel  &  Foundry  Co.  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  719,  95  S.  W.  689;  Caldwell 
V.  Atlantic  Coast  Line  R.  Co.,  75  S.  C.  74,  55 
S.  E.  131.  Refusal  to  permit  the  filing-  of 
an  amended  complaint.  Sturtevant  v.  Mc- 
Doug-all  [Wash.]  88  P.  1035.  Where  no  judg-- 
ment  was  taken  or  had  on  demurrers,  held 
that  it  would  be  presumed  that  they  had 
been  abandoned.  Owensboro  Wagon  Co.  v. 
Hall  [Ala.]  43  So.  71.  Where,  on  trial  be- 
fore court,  ruling-  on  admissibility  of  deposi- 
tions was  reserved,  and  record  failed  to 
show  any  affirmative  ruling  excluding  them, 
held  that  presumption,  if  any,  ^vas  that 
court  considered  them.  Scharff  v.  McGaugh 
[Mo.]  103  S.  W.  550.  Where  the  court  re- 
served its  ruling  on  testimony  objected  to, 
and  the  record  is  silent  as  to  what  the  rul- 
ing was,  it  will  be  presumed  that  the  court 
excluded  it,  and  it  cannot  be  considered  on 
appeal.  Civ.  Code,  §§  1318,  1340.  In  re  Do- 
minici's  Estate  [Cal.  App.]  87  P.  389.  De- 
murrer presumed  to  have  been  abandoned 
where  record  shows  no  ruling  thereon. 
Southern  R.  Co.  v.  Attalla  [Ala.]  41  So.  664. 
'Where  record  shows  no  action  on  demurrer 
by  trial  court,  same  must  be  considered  as 
having  been  waived.  Whitmire  v.  Farmers' 
Nat.  Bk.  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
18,  97  S.  W.  512.  Substitution  of  certified 
copy  of  answer  to  interrogatories  for  orig- 
inal. Birmingham  Ry.,  Light  &  Power  Co. 
V.  Moore  [Ala.]  42  So.  1024.  Modification  of 
a  requested  instruction.  Painter  &  Co.  v. 
Stahley  Bros.  [Wyo.]  90  P.  375.  Refusal  to 
give  an  instruction.  Weiss-Chapman  Drug 
Co.  v.  People  [Colo.]  89  P.  778.  An  assign- 
ment that  the  court  erred  in  setting  aside 
the  referee's  report  and  making  special  find- 
ings and  that  the  findings  were  not  sup- 
ported by  the  evidence  cannot  be  reviewed 
where  the  abstract  does  not  show  what  the 
report  contained  or  what  the  findings  were. 
Wilson  V.  Kent  [Colo.]  88  P.  461.  Motion  to 
strike  out  parts  of  answer.  Mark  v.  Wil- 
liams Cooperage  Co.  [Mo.]  103  S.  W.  20. 
Record  did  not  show  why  or  what  legal  ob- 
jections -were  sustained  to  confirmation  of 
street  assessments.  City  of  Chicago  v.  Og- 
den,  Sheldon  &  Co.  [111.]   81  N.  E.  69S. 

00.  People  V.  Wiemers,  225  111.  17,  80  N. 
E.  45;  Shugars  v.  Shugars  [Md.]  66  A.  273; 
United  States  Health  &  Accident  Co.  v.  Jolly 
[Ky.]  101  S.  W.  1179;  Molt  v.  Hoover  [Ind. 
App.]  81  N.  E.  221;  Simpkin  v.  Sny  Island 
Levee  Drainage  Dist.  Com'rs,  223  111.  67,  79 
N.  E.  38;  Williams  v.  Connolly  Cont.  Co.  [N. 
J.  Law]  65  A.  179;  Stein  v.  Goodenough  [N. 
J.  Err.  &  App.]  64  A.  961;  Mitchell  v.  Young 
[Ark.]  97  S.  W.  454;  Blackburn  v.  Wood- 
ward [Ga.]  57  S.  E.  318;  Northern  Texas 
Trac.  Co.  V.  Caldwell  [Tex.  Civ.  App.]  99 
S.  W.  869;  Piedmont  Co.  v.  Kelley,  125  Ga. 
759,  54  S.  E.  748:  Coe  v.  Patterson,  103  N.  Y. 
S.  472;  Burdette  v.  Crawford,  125  Ga.  577.  54 
S.  E.  677;  Haas  v.  Powers  [Wis.]  110  N.  W. 
205;  Harness  v.  McKee-Brown  Lumber  Co. 
lOkl.]  89  P.  1020;  Henry  v.  Prohllchstein 
[Ala.]  43  So.  126;  Texas  &  P.  R.  Co.  v.  Terry 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  990,  97  S. 
W.  325;  St.  Louis,  etc.,  R.  Co.  v.  Dodson 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  109,  97  S. 
W.  523;  Bluestein  v.  Collins   [Tex.  Civ.  App.] 


103  S.  W.  687;  Heether  v.  Huntsville,  121  Mo. 
App.  495,  97  S.  W.  239;  Holloway  v.  White- 
Dunham  Shoe  Co.  [C.  C.  A.]  151  F.  216;  Hen- 
ion  V.  Vavrik,  126  111.  App.  292;  Beck  v.  Stod- 
dard, 118  111.  App.  370;  Sternberg  v.  Sklaroff, 
32  Pa.  Super.  Ct.  116;  In  re  Boning's  Estate 
[Pa.]  66  A.  525;  Roberson  v.  Wilmoth 
[Colo.]  90  P.  95;  Weiss-Chapman  Drug  Co. 
V.  People  [Colo.]  89  P.  778;  Painter  &  Co. 
V.  Stahley  Bros.  [Wyo.]  90  P.  375;  Martin  v. 
Hertz,  224  111.  84,  79  N.  E.  558;  Dexter  Sul- 
phite Pulp  &  Paper  Co.  v.  McDonald,  103  Md. 
381,  63  A.  958;  Gerting  v.  Wells,  103  Md.  624, 
64  A.  298,  433;  Jackson  v.  Mercantile  Mut. 
Fire  Ins.  Co.  [Wash.]  88  P.  127.  A  change 
in  a  rule  of  an  appellate  court  so  as  to  re- 
quire objections  to  be  specifically  set  out  in 
motion  for  new  trial  cannot  affect  appeals 
already  perfected  in  strict  accordance  with 
rules  then  existing.  Missouri,  etc.,  R.  Co.  v. 
Smith  [C.  C.  A.]  152  F.  608.  Record  held  to 
sufficiently  show  a  severa^l  exception  to  rul- 
ing on  demurrer  as  to  each  paragraph  of 
complaint.  Bedford  Quarries  Co.  v.  Bough 
[Ind.]  80  N.  E.  529.  Statement  in  bill  of  ex- 
ceptions that  a  question  as  to  authority  of 
an  agent  was  submitted  to  jury  under  proper 
instructions  and  not  excepted  to  by  either 
party  held  to  show  that  such  authority  was 
not  questioned  below.  Putnam  v.  Harris 
[Mass.]  78  N.  E.  747.  Admission  of  evi- 
dence is  no  ground  for  reversal  where  it 
does  not  show  what  objection  was  made  to 
it  at  the  time  of  its  admission.  Howard 
Supply  Co.  V.  Bunn,  127  Ga.  663,  56  S.  E.  757. 
Error  in  the  admission  of  evidence  will  not 
be  reviewed  where  the  record  does  not  dis- 
close the  ground  of  the  objection  and  the 
evidence  is  admissible  for  anj"-  purpose. 
Jones  V.  Deardorff  [Cal.  App.]  87  P.  213.  In 
the  absence  of  a  record  showing  to  the  con- 
trary, it  must  be  presumed  that  the  trial 
court  did  not  reject  evidence  on  an  issue 
duly  made.  Shaw  v.  O'Neill  [Wash.]  88  P. 
111.  Admissibility  of  evidence  not  review- 
able where  abstract  contained  no  reference 
to  motion  for  new  trial  without  which  it 
was  impossible  for  court  without  examin- 
ing the  transcript  to  determine  whether  an 
exception  to  the  court's  ruling  was  pre- 
served. St.  Louis,  etc.,  R.  Co.  v.  Boyles,  78 
Ark.  374,  95  S.  W.  783.  Refused  instruction 
not  reviewable  where  court  could  not  deter- 
mine whether  an  exception  was  preserved 
without  going  to  transcript.     Id. 

CI.  Stein  v.  Goodenough  [N.  J.  Err.  & 
App.]  64  A.  961.  Granting  of  motion  to 
amend  complaint  objected  to  on  the  ground 
of  surprise  will  not  bo  reviewed  where  the 
record  does  not  show  an  application  for  a 
continuance.  Smith  v.  Michigan  Lumber  Co. 
[Wash.]  86  P.  652.  General  submission  to 
court  by  auditor's  report  of  all  questions  of 
law  "presented  by  the  foregoing  facts"  held 
insufficient  to  show  that  exceptions  to  ad- 
missibility or  sufficiency  of  evidence  were 
passed  on  by  the  court.  Hogan  v.  Sullivan 
[Vt.]  64  A.  234.  Waiver  of  the  right  to  have 
a  question  reviewed  will  not  be  presumed, 
and  where  it  is  asserted  as  a  bar  to  review- 
that  the  question  was  not  raised  below,  that 
fact  must  appear  affirmatively  from  the  rec- 
ord. Stewart  v.  Grand  Rapids  &  I.  R.  Co. 
[Mich.]  13  Det.  Leg.  N.  948.  110  N.  W.  126. 
Denial  of  a  request  for  special  findings  will 
not   be   reviewed   where   the  record   does   not 
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of  the  errors  complained  of  was  filed  in  the  trial  conrt,«=  but  so  much  of  the  evi- 
dence «3  and  proceedings  beloAv «"  as  to  exclude  every  fair  intendment  in  support 
of  such  rulings,  and  the  record  must  affirmatively  show  that  it  contains  all  such 
matters/"  though  where  the  respondent  has  the  privilege  of  serving  counter  ah- 


specify  what  the  request  was  or  upon  what 
issues  the  verdict  was  desired.  Leonhart  v. 
California  Wine  Ass'n  [Cal.  App.]  89  P.  847. 
Statement  in  biU  of  exceptions  held  not  to 
show  that  question  relating  to  pleadings 
was  raised  and  passed  upon  below.  James 
V.  Saunders,  127  Ga.  336,  56  S.  E.  491.  Only 
."such  questions  as  are  shown  by  record  to 
have  been  presented  and  decided  below  will 
be  considered.  Watts  v.  River  Forest  [111.] 
81   N.  E.   12. 

02.  Equity  Rule  92.  Mason  v.  Linn  [Pa.] 
67  A.  61.  Under  §  5467,  Rev.  Codes  1899 
(§  7058,  Rev.  Code  1905),  errors  of  law  occur- 
ring at  the  trial  must  be  specified  In  statement 
of  the  case.  Jackson  v.  Ellerson  [N.  D]  108 
X.  W.  241.  Where  statement  of  case  on  re- 
view of  mandamus  proceeding  contains  no 
specifications  of  error,  nothing  can  be  re- 
viewed but  the  question  of  whether  judg- 
ment is  sustainable  from  a  consideration  of 
the  judgment  roll.  State  v.  Fabrick  [N.  D.] 
112  N.  W.  74.  Specification  not  necessary 
wliere  motion  for  new  trial  v.'^as  specific. 
Lennan  v.  Pollock  State  Bank  [S.  D.]  110  N. 
W.  834. 

63.  Decisions  ilcisenflin^-  on  evidence  not 
revieT»-ecl  in  Us  absenee.  Smith  v.  Zachry 
[Ga.]  57  S.  E.  513;  Rabb  v.  Texas  Loan  &  In- 
vestment Co.  [Tex.  Civ.  App]  16  Tex.  Ct. 
Rep.  618,  96  S.  W.  77;  Guinan  v.  Donnell 
[Mo.]  98  S.  W.  478;  McClellan  v.  Powell,  197 
Mo.  495,  95  S.  W.  335;  Rodgers  v.  U.  S.  [C. 
C.  A.]  152  F.  426;  In  re  Stillman  [R.  I.]  67 
A.  5:  State  v.  Stutler  [W.  Va.]  55  S.  E.  906; 
Hastings  Industrial  Co.  v.  Baxter  [Mo.  App.] 
102  S.  W.  1075;  Jackson  Bros.  &  Watts  Co. 
V.  Gillespie,  127  Ga.  358,  56  S.  E.  409;  Ed- 
mondson  v.  Edmondson  [Ga.]  57  S.  E.  308; 
Lewis.  Robinson  &  Co.  v.  Hutchinson,  127 
Ga.  789,  56  S.  E.  998.  Exception  to  master's 
report.  Royce  v.  Carpenter  [Vt.]  66  A.  888; 
Houston,  etc.,  R.  Co.  v.  Skeeter  Bros.  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  941,  17  Tex.  Ct. 
Rep.  538,  98  S.  W.  1064.  Auditor's  finding  as 
to  construction  of  written  agreement.  Luce 
V.  Consolidated  Ubero  Plantations  Co.  [Mass.] 
80  N.  E.  793.  Master's  findings  not  review- 
able in  absence  of  report  of  evidence.  Eddy 
V.  Fogg,  192  Mass.  543,  78  N.  E.  549;  Atkins 
V.  Atkins  [Mass.]  80  N.  E.  806.  Grounds  of 
new  trial  dependent  on  evidence.  Walters 
V.  Walters  [Ind.]  79  N.  E.  1037.  In  absence 
of  a  statement  of  facts,  judgment  being  au- 
thorized by  pleadings,  rulings  on  special 
exceptions  giving  or  refusing  charges  or 
admitting  or  excluding  evidence  will  not  be 
reviewed.  Smith  v.  Pecos  Valley,  etc.,  R. 
Co.  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  206.  95 
S.  W.  11.  Direction  of  verdict  based  on  by- 
laws of  beneficial  association  presumed  sus- 
tained by  by-laws  where  they  are  not  in 
record.  Kiesewetter  v.  Supreme  Tent  of 
Knights  of  Maccabees  [111.]  81  N.  E.  19.  In 
an  equity  case,  if  the  record  does  not  con- 
tain all  the  evidence,  the  conclusions  of  the 
trial  judge  cannot  be  disturbed.  Geltz  v. 
Amsden  [Mo.  App.]  102  S.  W.  1037;  In  re 
Morrison's  Estate  [Dr.]  87  P.  1043.  Where 
on  an  appeal  from  an  order  of  reference  the 
appeal     itself    and     the    exception    noted    in 


the  record  sufficiently  raises  the  question 
of  the  validity  of  the  order,  no  statement 
of  the  case  is  required.  Duckworth  v.  Duck- 
worth [N.  C.]  57  S.  E.  396;  Schenker  v. 
Breece   [Mo.  App.]   102  S.  W.  659. 

64.  On  appeal  from  judgment  overruling 
motion  to  quash  on  execution  on  a  revived 
judgment,  no  error  of  which  cognizance 
can  be  taken  is  shown  where  the  record 
fails  to  show  any  judgment,  original  or  re- 
vived, or  that  any  execution  was  introduced 
in  evidence,  and  no  such  writ  or  proceed- 
ings thereunder  is  shown.  In  the  absence 
of  a  bill  of  exceptions  showing  the  pro- 
ceedings before  the  clerk  and  before  the 
court,  an  order  retaxing  costs  will  not  be 
reviewed.  Feske  v.  Adam  [Wis.]  112  N.  W. 
456.  The  court  on  appeal  will  not  presume 
that  an  initial  payment  on  an  accident 
policy  was  an  advance  payment  of  the  pre- 
miums due  thereunder  where  it  might  also 
have  been  a  payment  of  the  required  policy 
fee.  Greenwaldt  v.  U.  S.  Health  &  Acci- 
dent Ins.  Co.,  102  N.  Y.  S.  157.  No  error  dis- 
closed where  record  did  not  show  that  de- 
fendant was  in  fact  compelled  to  comply 
with  court's  order  requiring  him  to  sub- 
mit his  books  to  plaintiff's  inspection. 
Hemple  v.  Raymond  [C.  C.  A.]  144  F.  796. 
Questions  of  priority  between  two  judg- 
ment creditors  could  not  be  reviewed  Tvhere 
record  did  not  show  that  debtor  had  an 
equitable  estate  referred  to  by  appellant. 
Adriaans  v.  Reilly,  27  App.  D.  C.  167.  An 
order  disallowing  costs,  being  made  before 
judgment,  will  not  be  reviewed  unless  the 
evidence  upon  which  it  is  based  and  the  ex- 
ceptions tliereto  are  preserved  in  the  bill  of 
exceptions.  Fowler  v.  Metzger  Seed  &  Oil 
Co.  [Wis.]  Ill  N.  W.  677.  Where  error  is 
predicated  on  filing  of  praecipe  for  d  f.iult 
by  attorney  after  appointment  and  qualifica- 
tion as  judge,  it  will  not  be  presumed  merely 
from  identity  of  name  tliat  attorney  and 
judge  were  same  person.  Cone  v.  Kniglit 
[Fla.]  42  So.  460.  Objection  on  account  of 
arguing  points  in  plaintiff's  closing  address 
not  argued  in  his  opening  address  is  not 
presented  where  record  does  not  show  that 
the  points  were  not  argued  in  opening  ad- 
dress. Pittsburgh,  etc.,  R.  Co.  v.  Bovard,  223 
111.  176,  79  N.  E.  128.  Error  in  construction 
of  contract  affecting  finding  must  clearly 
appear  in  record  in  order  to  justify  grant- 
ing of  new  trial  therefor.  Talbott  v.  New- 
castle [Ind.]  81  N.  E.  724.  In  the  absence 
of  an  official  record  as  to  what  occurred  on 
the  argument  of  a  motion,  the  statement  of 
the  trial  court  will  be  accepted  as  correct. 
Hews  v.  Hews,  145  Mich.  247,  13  Det.  Leg. 
N.  482,  108  N.  W.  694.  In  order  to  sustain 
a  judgment  against  sureties  on  a  replevy 
bond,  the  writ  of  sequestration  and  the 
bond  must  appear  in  the  transcript  of  the 
record,  especially  where  the  certificate  of 
the  clerk  to  the  transcript  shows  that  it 
contains  all  the  proceedings  had  in  the  case. 
The  fact  that  the  petition  alleges  that  the 
writ  was  issued  and  served  and  the  bond 
executed  is  not  sufficient.  Lewter  v.  Lind- 
ley   [Tex.  Civ.  App.]   101  S.  W.  276. 

65.  Necessity     of     recital     or     certliicatet 
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stracts,  it  has  boon  said  that  it  will  be  presumed  that  the  record  contains  all  that  is 
essential  to  the  decision  of  the  qucs'.ions  argued."*^  This  rule  has  been  applied  to 
rulings  relating  to  Jurisdiction/'   process,"^  and  pleading,""  appearance,'"  motions 


Matters  depending  on  the  evidence  cannot 
be  reviewed  unless  the  record  is  certified 
to  contain  it  all.  Eatherly  v.  State  [Tenn.] 
101  S.  W.  187;  Rogers  v.  Brown,  15  Okl.  52  4, 
86  P.  443;  Martin  v.  Gassert  [Okl.]  87  P.  586; 
Passavant  v.  Arnold,  34  Mont.  513,  87  P.  905; 
Ronan  v.  Swift  &  Co..  122  111.  App.  256;  State 
v.  Seattle  [Wash.]  89  P.  152;  Goldberg  v. 
Harney.  122  111.  App.  106;  Crocker  v.  Sham- 
leffer  [Okl.]  90  P.  106;  Kinsel  v.  Wieland 
[Colo.]  88  P.  153;  Cane  v.  Lieberman,  103  N. 
Y.  S.  728;  Kuhn  v.  Knight,  115  App.  Div.  837. 
101  N.  Y.  S.  1;  Silberman  v.  Uhrlaub,  102 
N.   Y.    S.    299. 

.Sufficiency  of  recital  or  certificate:  Cer- 
tificate of  register  that  bill  contains  "full 
and  complete  transcript  of  the  record  and 
proceedings  *  *  *  in  so  far  as  they  ap- 
ply to  or  affect"  the  matter  presented  for 
review  held  sufficient  to  show  that  ail  the 
evidence  pertaining  to  such  matters  is  in 
the  record,  though  the  record  shows  omis- 
sion of  certain  depositions  and  exhibits 
which  were  before  lower  court.  Sample  v. 
Guyer,  143  Ala.  613,  42  So.  106.  Certificate 
that  transcript  contains  "All  proceedings 
had  upon  trial  of  above  numbered  exception 
in  entitled  suit"  held  sufficient  where  case 
was  disposed  of  below  on  the  exception. 
State  V.  Reid  [La.]  42  So.  662.  A  certificate 
reciting  "Inasmuch  as  the  foregoing  matters 
do  not  otherwise  appear  of  record,  I  hereby 
certify  that  this  bill  of  exceptions  has  been 
by  me  settled  and  allowed."  does  not  show 
that  it  includes  all  the  evidence.  Stone  v. 
Ogden  Packing  Co.  30  Utah.  460,  85  P.  1004. 
Failure  of  certificate  to  show  that  succession 
papers  attached  to  and  referred  to  by  peti- 
tion but  not  offered  in  evidence,  held  not 
to  rendei-  the  certificate  insufficient  as  fail- 
ing to  show  that  transcript  contained  all 
the  evidence.  Parker  &  Co.  v.  Succession  of 
Griffin,  117  La.  977,  42  So.  473.  Certificate 
held  sufficient  to  present  everything  done 
below,  notwithstanding  deficiencies  charge- 
able to  the  clerk  who  made  it.  Hays  v. 
Mayer.  117  La.  1067,  42  So.  505.  Unauthor- 
ized certificate  of  deputy  clerk  of  civil  dis- 
trict court  held  insufficient  to  overcome  pre- 
sumption that  .iudge  of  division  of  such 
court  acted  on  sufficient  evidence.  Appellant 
should  obtain  statement  from  judge  as  to 
real  situation  as  to  evidence.  Code  Proc, 
arts.  602,  603.  Rosenthal  v.  Rosenthal.  147  La. 
786.  42  So. 270.  A  bill  of  exceptions  certifying 
that  it  contains  all  of  the  evidence  except  that 
presented  on  one  day  of  the  trial,  and  all 
the  "sub.stantial"  points  presented  on  that 
day,  may  not  be  reviewed  as  to  the  weight 
of  the  evidence.  Page  v.  State,  8  Ohio  C.  C. 
fN.  S.)  581.  A  statement  attached  to  the 
case-made  and  signed  by  counsel  for  ap- 
pellant that  the  foregoing  case-made  con- 
tains all  the  evidence  does  not  suppl.v  the 
place  of  an  averment  in  the  case  itself. 
Schriber  v.  Buckner  [Okl.]  90  P.  10.  Where 
the  certificate  of  the  judge  recites  that  the 
statement  "contains  all  the  evidence  intro- 
duced considered  herein,""  It  will  be  pre- 
sumed that  documentary  eAMdence  intro- 
duced, but  not  contained  in  the  record,  was 
treated  as  immaterial  and  not  considered. 
Van    Camp    v.    Kmery    [Idaho]    89    P.    752.     A 


recital  in  the  case  that  "no  further  or  other 
evidence  was  offered  or  introduced"  held  not 
eauivalent  to  an  averment  that  it  contains 
all  the  evidence,  where  it  was  not  clear  that 
it  did  not  refer  to  the  last  preceding  item. 
Kiowa  County  Bk.  v.  Hobart  Ice  &  Coal  Co. 
[Okl.]  89  P.  1118.  Bill  certified  by  judge  to 
contain  the  "substance  of  all  the  evidence" 
held  sufficient  to  present  question  of  error 
in  refusing  to  direct  verdict,  presumption 
being  that  nothing  material  was  omitted. 
First  Nat.  Bk.  v.  Moore  [C.  C.  A.]  148  F. 
953.  A  recital  in  the  judge's  certificate 
settling  the  statement  of  facts  that  the  fore- 
going contains  all  the  evidence  is  sufficient. 
Coulter  V.  Union  Laundry  Co.,  34  Mont.  590. 
87  P.  973.  Certificate  that  bill  contains  full, 
true,  and  cotnplete  transcript  of  evidence 
held  to  authenticate  recitals  concerning  ob- 
jections and  exceptions  to  evidence  and  offers 
of  proof.  Hart  v.  Scott  [Ind.]  81  N.  E.  481. 
Where  the  bill  of  exceptions  recites  that 
it  contains  all  the  evidence  material  to  the 
questions  raised  on  appeal,  and  in  the  cer- 
tificate it  is  declared  to  contain  "all  the 
testimony  given  on  both  sides  necessary 
to  present  the  questions  raised  upon  the 
appeal,"  the  certification  is  sufficient  to  per- 
mit of  a  review  of  the  facts.  Cape  v.  Ply- 
mouth Congregational  Church  [Wis.]  109  N. 
W.  928.  Bill  of  exceptions  failing  to  state 
that  it  contains  all  the  evidence  is  not  aided 
by  the  reporter's  certificate.  Continentai 
Casualty  Co.  v.  Maxwell,  127  111.  App.  19. 
Is  sufficient  if  bill  of  exceptions  show.s  in- 
ferentially  and  by  natural  implication  that 
it  contains  all  the  evidence.  Mitchell  v. 
Young  [Ark.]  97  S.  W.  454.  Sufficient  if  it 
plainly  appears  without  recital  that  bill  con- 
tains all  the  evidence.  Marshall  v.  Ford. 
124  111.  App.  284;  Crowe  v.  Trickey,  204  U. 
S.  228,  51  Law.  Ed.  454;  Concordia  Fire  Ins. 
Co.  V.  Bowen,  121  111.  App.  35.  When  the 
court  certifies  in  the  bill  of  exceptions  "the 
evidence  introduced  on  the  trial"  was  "as 
follows,"  and  sets  it  forth,  it  is  sufficient, 
if  there  is  nothing  in  the  record  to  show 
that  it  is  not  all  the  evidence.  Manchester 
Home  Bldg.  &  Loan  Ass'n  v.  Porter  [Va.] 
56  S.  E.  337.  On  appeal  from  a  judgment 
in  ejectment  sustaining  the  plea  of  res  ad- 
judicata,  if  the  bill  of  exceptions  contains 
a  complete  transcript  of  the  record  pleaded 
in  bar,  and  also  shows  that  appellant  ac- 
quired the  title  now  asserted  after  that 
adjudication,  it  is  sufficient  to  show  affirma- 
tively that  the  court's  finding  was  erroneous, 
though  it  fails  to  show  affirmatively  that  it 
contains  all  the  testimony.  Wadley  v.  Leg- 
gitt  [Ark]  101  S.  W.  720.  Words  "plain- 
tiff rests"  followed  by  motion  to  take  case 
from  jury  held  to  show  that  bill  of  excep- 
tions contained  all  the  evidence.  Hill  v. 
Chicago  City  R.  Co.  126  111.  App.  152.  Suflfi- 
cient  showing  that  all  the  testimony  taken 
in  the  case  was  embodied  in  the  transcript. 
Lenon  v.  Brodie   [Ark.]    98   S.  W.   979. 

e«.  Hensley  v.  Davidson  Bros.  Co.  [Iowa] 
112    N.    W.    227. 

67.  Where  record  did  not  affirmatively 
show  that  case  was  heard  on  short  cause 
calendar.  Christie  v.  Walker,  126  111.  App. 
434.      Silence    of    record    of    court    of    general 
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jurisdiction  as   to   affidavit   required  by  Acts 
1894-95,    p.    415,    creates    no    presumption    of 
lack     of     jurisdiction     to     render     judgment 
against     garnishee.     Brookside     Dr5^     Goods 
Co.   V.   City    Furniture   Co.    [Ala.]    41   So.    659. 
Where  in   proceedings  by  a   guardian  to  sell 
real    estate    tlie    publislied    notice    of    appli- 
cation to  sell  ran  from  May  9th,  and  it  does 
not    appear   v.-hen    the    application    was    filed, 
but   the  order  permitting  sale  was   made   on 
May  27th,  it  will  be  presumed  in  support  of 
jurisdiction    that    the    application    was    filed 
May     9th.       Mortgage     Trust     Co.     v.     Redd 
[Colo.]    S8    P.    473.     Where    a    complaint    al- 
leges   that    on    account    of    the    number    and 
diverse    residences    of    the    plaintiffs    it    was 
impracticable   to   bring  all  before   the   court, 
and  therefore  plaintiff  sued  for  all,  and  the 
court    allowed    it    to    be    filed    and    denied    a 
motion    to    strike,    it    will    be    presumed    on 
appeal   that  the   court  ordered  the   action   so 
brought  under  Code  Civ.  Proc.  §  12..     Knight 
V.     Boring     [Colo.]     87     P.     1078.     Where     an 
amendment    asking   more    than   the    jurisdic- 
tional  amount   would   not  divest  jurisdiction 
if     tlie     original     prayer     was     within     such 
amount,   it   will   be   presumed   in   the  absence 
of    the    original    pleadings    that    the    amount 
prayed     was     within     the     jurisdiction.     Ft. 
Worth    &    D.    C.    R.    Co.    v.    Underwood    [Tex. 
Civ.    App.]     98    S.    W.    453.      Appeal    to    court 
of    appeals    from    judgment    of    circuit    court 
in    case     originating    in    justice     court    dis- 
missed where  record   did  not  show  tliat  cir- 
cuit court  ever  obtained  jurisdiction  of  case 
by  appeal..     Inks  v.   Brakebill   Bros.   119  Mo. 
App.  159,  96  S.  W.  220.     Presumed  that  court, 
in  permitting  an  administrator  to  sell  realty, 
determined  that  petitioner  was  the  duly  ap- 
pointed     administrator.        Hollingsworth      v. 
McAndrew,  79  Ark.  185.  95  S.  V\\  485.     Where 
the     district     court     has     jurisdiction     of     a 
cause    unless    the    trustees    of    a    city    have 
designated    a    justice    of    the    peace,     under 
Mill's    Ann.    St.    §    4438,    appellant    attacking 
the    jurisdiction    of    the    district    court    must 
make  it  appear  of  record  that  a  justice  ha» 
been    so    designated.     Weiss-Chapman    Drug 
Co.  V.  People   [Colo.]   89  P.   778.     A  presump- 
tion  will   not  be   indulged   in   support   of   the 
jurisdiction    of   the    trial   court   to    appoint   a 
guardian    ad    litem    where    the    presumption 
does   violence   to   the   facts   presented  by   the 
record.     Johnston  v.  Soutliern  Pac.  Co.   [Cal.] 
S9   P.   348.     The  rule   that   the  lack  of  juris- 
diction   in    a    court    of    general    jurisdi.ction 
must  appear  on   the  face   of  the  record  does 
not    require    an    affirmative    showing    of    the 
lack  of  a  jurisdictional   fact   but    it   is    suffi- 
'ient    that    that    which    was    actually    stated 
as    done    was    insufficient.     Id.     Recited    tliat 
the    appointment     of    a    guardian     ad     litem 
was   on   the   petition   of   the   appointee   while 
tlie  statute  required  appointment  on  the  ap- 
plication   of    the    infant.      Id.      In    absence    of 
evidence  of  such  fact  in   record,  the  supreme 
court  will  not  presume   that  court  of  appeal 
rendered    the   judgment   appealed   from    at   a 
special    session.     Brown    v.    Louisiana    &    N. 
W.    R.   Co.    [La.]    42   So.    656.     One  placita   in 
the  transcript,'  the  one  for  the  term  at  which 
judgment  was  rendered,  is  sufficient  to  show 
the    legal    organization    of    the    court    below, 
and  it  is  not  necessary  to  insert  in  the  trans- 
cript a  placita  for  each  term  at  which  there 
were    any    proceedings    in    the    cause.     Leaf- 
green   v.    Leafgreen,    127   111.   App.    184.     Pre- 
sumed   that    judgment    of    circuit    court    was 
within  limits  of  its  jurisdiction  and  based  on 


papers  and  evidence  necessary  to  support 
it.  Hawthorne  v.  Cartier  Lumber  Co.,  121 
111.    App.    494. 

68.  Where  record  on  appeal  by  claimant 
in  claim  proceedings  is  silent  as  to  return 
of  the  execution  and  tlae  evidence  is  not  be- 
fore the  appellate  court,  it  will  be  presumed 
that  the  sheriff's  testimony  and  the  writ 
were  part  of  the  evidence  heard  by  the  jury. 
Dunaway  v.  Ferst  [Fla.]  41  So.  451.  Where 
an  affidavit  of  publication  is  verified  by  one 
whose  name  is  identical  with  that  of  re- 
spondent tlie  appellate  court  will  not  pre- 
sume that  they  were  the  same  person  so  as 
to  defeat  jurisdiction  if  it  will  have  such 
effect.  Callison  v.  Cole  [Wash.]  87  P.  120. 
An  amendment  of  a  defective  summons  will 
be  presumed  to  have  been  made  while  the 
question  of  jurisdiction  was  open  on  a  re- 
hearing granted  on  an  order  sustaining  ob- 
jections to  the  summons  where  the  record 
does  not  disclose  that  such  order  was  again 
sustained  on  an  intermediate  rehearing. 
Parker  Co.  v.  Central  West  Inv.  Co.  [Neb.] 
105  N.  W.  985.  In  absence  of  contrary  show- 
ing, it  will  be  presumed  that  the  seal  to  no- 
tice in  drainage  proceedings  was  attached 
by  clerk,  who  acted  in  the  several  capacities 
of  county  clerk,  clerk  of  county  court,  and 
clerk  of  drainage  district,  in  proper  capa- 
city. Waite  V.  Green  River  Special  Drain- 
age Dist.  Com'rs,  226  111."  207,  80  N.  E.  725. 
Where  an  application  for  a  writ  of  review 
to  review  the  public  use  and  necessity  for 
which  property  was  condemned  shows  that 
the  notice  of  hearing  was  published,  it  will 
be  presumed  that  an  affidavit  in  support 
thereof  as  required  by  statute  was  filed. 
State  V.  Walla  Walla  County  Superior  Ct. 
[Wash.]  86  P.  205.  Where  affidavits  show- 
ing lack  of  service  of  summons  filed  -and 
served  by  defendant  are  not  rebutted  by 
affidavits  by  plaintiff,  they  will  on  appeal 
be  assumed  to  be  true.  Fosullo  v.  Bonjiorno, 
105  N.  Y.  S.  155. 

69.  Overruling  appellant's  special  excep- 
tions to  appellee's  pleadings  cannot  be  de- 
clared reversible  error  in  the  absence  of  a 
statement  of  facts.  Chicago,  etc.,  R.  Co.  v. 
Breeding  [Tex.  Civ.  App.]  100  S.  W.  800. 
Where  it  does  not  appear  from  the  record 
that  the  parties  agreed  the  allegations  of 
plea  were  true,  nor  that  proof  was  made 
in  respect  thereto,  it  will  be  presumed  that 
there  was  evidence  concerning  the  plea,  sup- 
porting the  action  of  the  court  in  overrul- 
ing it.  Receivers  of  Kirby  Lumber  Co.  v. 
Poindexter  [Tex.  Civ.  App.]  103  S.  W.  439. 
Where  the  record  does  not  contain  one  of 
the  pleadings,  uncontroverted  statements  in 
the  respondent's  brief  as  to  the  allegations 
of  the  omitted  pleading  will  be  assumed  to 
be  true  for  the  purpose  of  sustaining  the 
judgment.  Perkins  v.  Storrs,  114  App.  Div. 
322,  99  N.  Y.  S.  849.  In  the  absence  of  the 
pleadings  it  will  be  presumed  on  appeal  that 
the  trial  court  properly  exercised  its  discre- 
tion in  denying  a  motion  for  a  default  for 
want  of  an  answer  where  it  appears  that 
there  was  an  answer  before  the  ruling  was 
made.  Bardon  v.  Hughes  [Wash.]  88  P.  1040. 
Where  exhibits  filed  with  the  petition  were 
not  copied  in  the  record,  it  will  be  presumed 
that  they  warranted  the  judgment  sustain- 
ing a  demurrer  to  the  petition.  Common- 
wealth V.  Chaudet,  30  Ky.  L.  R.  1157,  100  S. 
W.  819.  Discrepancies  between  as  to  parties, 
mechanic  lien,  and  suit  to  enforce  same, 
not   reviewable    where   lien    is    not    in   bill   of 
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exceptions.  Saunders  v.  Tuscumbia  Roof- 
ing- &  Plumbing  Co.  [Ala.]  41  So.  982.  Where 
no  ruling  appears  to  have  been  made  on  a 
motion  to  strike  an  answer,  it  will  be  pre- 
sumed that  the  court  passed  on  the  issues 
raised  by  the  pleadings  as  they  stood.  Wid- 
ner  v.  Wilcox,  131  Iowa  223,  108  N.  W.  238. 
The  sustaining  of  a  demurrer  to  an  amended 
complaint,  filed  after  the  period  of  limita- 
tions has  expired,  on  the  ground  that  the 
action  is  barred,  cannot  be  reviewed  where 
the  record  does  not  show  when  the  original 
was  filed.  Williams  v.  Southern  Pac.  R.  Co. 
[Cal.]  89  P.  599.  Refusal  to  allow  amend- 
ment will  not  be  reviewed  in  absence  of 
showing  that  any  material  matter  not  al- 
ready included  in  the  pleading  would  have 
been  added  by  the  amendment.  Glos  v. 
Murphy,  225  111.  58,  80  N.  E.  59.  On  appeal 
from  an  order  refusing  permission  to  file 
a  supplemental  answer,  appellant's  brief  will 
not  be  consulted  to  ascertain  the  contents 
of  sucli  answer  where  it  is  not  contained  in 
the  record.  Johansen  v.  Mulligan  [Wash.] 
SS  P.  1107.  An  order  refusing  permission 
to  file  a  supplemental  answer  will  not  be 
reviewed  where  the  record  does  not  contain 
the  proposed  answer.  Id.  An  assignment 
of  error  that  a  ctecree  rendered  was  not 
within  the  issues  made  by  the  pleadings  can- 
not be  considered  Avhere  the  pleadings  are 
not  in  the  record.  Montezuma  Canal  Co.  v. 
Smithville  Canal  Co.  [Ariz.]  89  P.  512.  Find- 
ings of  court  below  in  striking  an  answer 
held  conclusive  on  appeal  in  absence  of  the 
evidence.  Hollingsworth  v.  McAndrew,  79 
Ark.  185,  95  S.  W.  485. 

AHienilments:  Ruling  on  amendment  not 
reviewable  in  absence  of  affidavits  offered 
in  support  thereof.  Stackpole  v.  Schmucker, 
225  111.  502,  80  N.  E.  314.  Pleading  presumed 
amended.  See  Burns'  Ann.  St.  1901,  §  670. 
Richardson  v.  Stephenson  [Ind.  App.]  78  N. 
E.  256.  Where  an  amendment  could  have 
been  allowed  in  the  court  below,  the  appel- 
late court  will  treat  a  pleading  as  amended 
on  appeal  if  the  facts  found  support  the 
judgment.  Alexander  v.  Harkin,  103  N.  Y. 
S.  56.  Tlie  mere  recital  in  the  bill  of  excep- 
tions that  after  the  hearing  of  the  cause 
the  judge  permitted  the  defendant  to  file  an 
amendment  to  its  answer,  of  which  the  plain- 
tiff did  not  have  notice  until  after  the  de- 
cision of  the  judge  was  rendered,  raises  no 
question  for  decision  by  the  appellate'  court 
where  the  bill  of  exceptions  contains  no  as- 
.'signment  of  error  upon  the  action  of  the 
judge  in  receiving  the  amendment  and  per- 
mitting it  to  be  filed.  Thorn  v.  Georgia  Mfg. 
&  Public  Service  Co.  [Ga.]  57  S.  E.  75.  Where 
the  record  does  not  contain  a  proposed  trial 
amendment,  nor  any  affidavit  showing  why 
it  should  have  been  allowed  at  that  time, 
the  denial  thereof  will  not  be  reviewed. 
Barngrover  v.  North  [Mont]  90  P.  162. 
Where  the  court  makes  findings  in  accord- 
ance with  the  averments  of  the  complaint 
and  Ignoring  an  amended  answer  setting  up 
affirmative  defenses,  and  certifies  that  the 
parties  introduced  evidence  tending  to  sup- 
port their  allegations,  the  court  must  con- 
clude under  the  presumption  of  B.  &  C. 
Comp.  §  788,  subd.  15,  that  official  duty  has 
been  regularly  performed,  that  such  amended 
answer  was  not  filed  with  permission  of 
court.  Freeman  v.  Preston  [Or.]  89  P.  375. 
Failure  of  the  court  to  consider  an  amended 


answer  of  appellant  will  not  be  considered 
where  it  does  not  appear  by  abstract  that 
permission  to  file  the  same  was  obtained.  Id. 
Whether  an  amended  petition  alleges  a  new 
cause  of  action  cannot  be  determined  when 
there  is  nothing  to  show  wliat  is  set  up 
therein.  Gulf,  etc.,  R.  Co.  v.  Pearce  [Tex. 
Civ.  App.]  95  S.  W.  1133.  Proposed  amend- 
ment must  be  made  part  of  record  to  allow 
review  of  refusal  to  permit  it  to  be  made. 
Dudley  v.  Herring,  30  Ky.  L.  R.  270,  98  S.  W. 
289.  The  refusal  of  the  trial  court  to  per- 
mit a  pleading  or  amendment  to  be  filed  will 
not  be  reviewed  unless  it  is  made  to  appear 
that  there  was  an  order  of  court  or  bill  of 
exceptions  making  the  rejected  pleading  or 
amendment  a  part  of  the  record.  Patrick  v. 
Patrick,  30  Ky.  L.  R.  1364,  101  S.  W.  328; 
Weimer's  Adm'r  v.  Smith,  30  Ky.  L..  R.  1311, 
101  S.  W.  327.  If  it  is  desired  to  review  by 
direct  exception  the  ruling  of  the  trial  court 
in  rejecting  an  amendment  to  the  pleadings, 
the  proffered  amendment,  either  literally  or 
in  substance,  must  be  set  out  in  the  bill  of 
exceptions  or  attached  thereto  as  an  exhibit. 
Cornwell  v.  Leverette,  127  Ga.  163,  56  S.  E. 
300.  Overruling  of  demurrer  to  amended 
complaint  not  reviewable  where  record  does 
not  show  what  the  amendment  was.  Cen- 
tral of  Georgia  R.  Co.  v.  Carroll  [Ala.]  41 
So.  517.  Refusal  to  allow  the  amendment  of 
a  pleading  will  not  be  reviewed  where  the 
record  does  not  disclose  the  character  of  the 
amendment.  Minton  v.  Palmer '  [Neb.]  112 
N.  W.   610. 

Deniiirrers  and  motions:  Where  the  rec- 
ord does  not  show  that  a  general  demurrer 
and  special  exceptions  to  plaintiff's  petition 
were  called  to  the  attention  of  the  trial 
court  and  passed  upon,  they  will  be  con- 
sidered as  waived.  Moore  v.  Woodson  [Tex. 
Civ.  App.]  99  S.  W.  116.  Ruling  sustaining 
demurrer  to  court  held  not  open  to  consider- 
ation where  judgment  entry  sliowed  that 
certain  parts  of  count  had  been  stricken 
on  motion  without  showing  what  parts  were 
so  stricken,  and  motion  to  strike  did  not 
appear  in  record,  and  hence  was  no  way  to 
determine  what  parts  were  stricken  or 
wliether  count  as  shown  in  record  was  same 
as  when  ruled  on  below.  Wolf  v.  Smith 
[Ala.]  42  So.  824.  Where  plea  is  open  to 
demurrer  on  any  ground,  a  demurrer  not 
shown  by  record  will  be  presumed  to  have 
properly  been  sustained.  Rhodes  &  Son  Co. 
v.  Charleston  [Ala.]  41  So.  746.  Ruling  on 
motion  to  strike  pleading  not  reviewable 
where  bill  of  exceptions  does  not  show 
such  motion  and  an  exception  to  the  ruling 
tliereon.  McCleskey  v.  Howell  Cotton  Co. 
[Ala.]    42    So.    67. 

70.  Overruling  of  motion  for  judgment 
on  account  of  defendant's  failure  to  appear 
not  reviewable  where  record  does  not  show 
when  defendant's  appearance  was  entered. 
Bufford  V.   Chambers    [Ala.]    42    So.    597. 

71.  Must  show  grounds  of  a  motion.  Med- 
bury  V.  Maloney  [Idaho]  88  P.  81;  Johnson 
V.  Center  [Cal.  App.]  88  P.  727.  Where  affi- 
davits used  on  prior  hearing  were  referred 
to  and  used,  they  should  be  Incorporated  in 
record  on  appeal.  Staples  &  Hanford  Co.  v. 
Lord  [C.  C.  A.]  148  F.  15.  Refusal  to  stay 
proceedings  not  reviewable  where  bill  of 
exceptions  did  not  show  motion  to  stay  and 
exception  to  court's  ruling.  Bordner  v. 
Myers,     125    111.    App.    493.     Where    a    court 
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vacates  an  order  previously  made,  it  will  be 
presumed,  in  the  absence  of  a  contrary 
showing-,  that  the  order  was  made  in  a 
manner  and  under  circumstances  justifying- 
its  vacation.  Glass  v.  Glass  [Cal.  App.]  88 
P.  734.  A  transcript  containing  all  the  pa- 
pers in  the  action,  but  not  identifying  the 
papers  used  on  a  motion  to  dismiss  an  ap- 
peal is  insufficient  to  enable  the  court  to 
consider  the  order  on  the  motion.  Kootenai 
County  v.  Hope  Lumber  Co.  [Idaho]  89  P. 
1054. 

72.  Judgment  by  default  will  not  be  re- 
versed because  case  -was  tried  out  of  its 
regula.r  order  Avhere  it  is  not  made  to  appear 
on  appeal  that  defendant  had  meritorious 
defense.  Bartlett  v.  Jones  Co.  [Tex.  Civ. 
App.]  103  S.  W.  705.  Assertion  in  agreed 
case  on  -writ  of  error  from  default  judgment 
that  defendant  claimed  that  he  had  merito- 
rious defense  which  he  was  ready  to  present, 
etc.,  held  not  to  tend  to  show  that  he  in  fact 
had  sucli  defense  in  absence  of  statement 
of  grounds  on  Tvhich  it  was  based.  Id. 
An  appeal  from  order  denying  motion  to 
vacate  a  default  judgment  will  not  be  dis- 
missed on  the  ground  that  the  affidavits 
upon  which  it  was  heard  are  not  before  the 
court,  where  the  affidavit  brought  up 
^vas  made  a  part  of  the  motion  and  hence 
must  have  been  considered,  and  it  does  not 
appear  that  any  others  -vyere  used.  Richard- 
son  V.    Richardson    ["^"ash  ]    86    P.   1069. 

73.  Assignment  that  court  erred  in  over- 
ruling motion  to  transfer  quasi  criminal 
case  from  criminal  to  civil  docket  will  not 
be  considered  where  it  is  not  shown  by  bill 
of  exceptions  or  elsewhere  in  record  that 
case  was  not  already  stated  on  civil  docket 
■when  motion  was  made,  and  that  motion 
was  not  overruled  for  that  reason.  City  of 
Selma  v.  Shivers  [Ala.]  43  So.  565.  Abstract 
merely  stating  that  a  petition  for  change  of 
venue  had  been  filed  and  denied  held  insuffi- 
cient to  present  for  review  court's  action 
in  denying  petition.  Hunt  v.  Pronger,  126 
111.  App.  403.  Order  denying-  continuance 
not  reviewable,  application  not  being  con- 
tained in  bill  of  exceptions.  Sims  v.  Mc- 
Laren, 117  Mo.  App.  67,  94  S.  W.  792.  Affi- 
davit not  being  abstracted,  refusal  of  con- 
tinuance not  reviewable.  Berry  v.  Campbell, 
118    111.    App.    646. 

74.  The  action  of  the  trial  court  in  over- 
ruling a  motion  to  quasli  a  deposition  upon 
the  ground  that  the  certificate  of  the  officer 
who  took  it  was  defective  cannot  be  re- 
viewed where  the  bill  of  exceptions  reserved 
to  the  ruling  does  not  contain  such  ccrtifi- 
oate  or  state  its  contents.  Gulf,  etc..  R.  Co. 
V.  Sauter  [Tex.  Civ.  App.]  103  S.  ^V.  201. 
-->-  bill  of  exceptions  quoting  certain  an- 
swers in  a  deposition  and  alleging  that  they 
were  not  introduced  in  evidence,  but  failing 
to  recite  that  they  wore  read  to  the  jury 
during  argument  and  commented  on,  pr3sents 
no  reversible  error.  Gulf,  etc.,  R.  Co.  v. 
Matthews  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
949,  89  S.  W.  9S3.  Where  it  appears  that 
depositions  admitted  below  were  taken  on 
tlue  notice  and  that  appellant  was  repre- 
sented by  counsel,  it  will  be  presumed  that 
they  were  filed  and  published.  Oolitic  Stone 
Co.  V.  Ridge  [Ind.  App.]  80  X.  E.  441.  Where 
the  decree  recites   that  the  cause   was   heard 


upon  depositions  but  the  same  are  not  copied 
into  the  transcript,  it  will  be  presumed  that 
they  tended  to  sustain  the  findings  of  the 
court.  Weaver  v.  Parlin  &  Orendorf  Co. 
[Ark.]  100  S.  W.  878.  In  such  case  it  can- 
not be  assumed  that  affidavits  of  persons 
narned,  appearing  in  the  transcript  as  ex- 
hibits to  the  answer,  were  treated  as  de- 
positions.    Id. 

7.5.  Cannot  complain  of  trial  of  case  out 
of  order  and  without  notice  where  record 
does  not  show  that  such  was  fact.  Rabb  v. 
Texas  Loan  &  In  v.  Co.  [Tex.  Civ.'  App]  16 
Tex.  Ct.  Rep.  618,  96  S.  W.  77.  Where  court 
decides  civil  case,  submitted  to  him  on  law 
and  evidence,  without  argument,  will  be  pre- 
sumed that  none  was  necessary  to  enable 
him  to  come  to  a  just  conclusion  Warner  v. 
Close.  120  Mo.  App.  211,  96  S.  W.  491.  Pre- 
sumed that  in  passing  on  case  court  had  be- 
fore it  the  original  papers  -filed  or  correct 
copies  thereof.  Brophy  v.  Sheppard,  124  111. 
App.  512.  If  trial  took  place  in  defend- 
ant's absence,  this  should  be  shown  by  bill 
of  exceptions.  That  record  did  not  affirma- 
tively show  defendant's  presence  was  insuffi- 
cient. Race  V.  Isaacson,  124  111.  App.  196. 
In  the  absence  of  a  showing  to  the  contrary, 
it  will  be  presumed  that  the  trial  court 
complied  with  Rev.  St.  1899,  §  3643.  relating 
to  the  custody  of  the  jury.  Wallace  v.  Skin- 
ner [Wyo.]  88  P.  221.  Cannot  complain  that 
case  was  tried  without  jury  where  record 
does  not  show  demand  for.  jury  and  pay- 
ment of  jury  fee.  Rabb  v.  Texas  Loan  & 
Inv.  Co.  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
618,  96  S.  W.  77.  Where  it  does  not  appear 
affirmatively  from  the  record  that  the  de- 
mand for  a  jury  was  not  timely  made,  nor 
that  objections  to  the  conclusions  of  the 
master  were  not  presented  before  time,  the 
presumption,  from  the  action  of  the  trial 
court  in  allowing  a  jury,  should  be  that  all 
that  was  essential  to  entitle  the  defendant 
thereto  had  been  done.  San  Jacinto  Oil  Co. 
V.  Culberson  [Tex.]  101  S.  W.  197.  In  the 
absence  of  the  evidence  it  cannot  be  pre- 
sumed that  it  raised  an  issue  of  estoppel 
not  pleaded  or  that  the  court  did  not  pass 
thereon.  Big  Horn  Lumber  Co.  v.  Davis.  14 
Wyo.  455,  84  P.  900,  85  P.  1048.  A  review- 
ing court  can  not  say  that  a  trial  judge  was 
guilty  of  misconduct  in  rebuking  counsel 
or  disapproving  of  some  action  on  his  part 
where  so  far  as  is  disclosed  by  the  record 
the  judge  may  hav'e  spoken  pleasantly  and 
with  no  tendency  to  prejudice  counsel  or 
his  case.  Betten  v.  Toledo,  etc.  R.  Co.,  9 
Ohio  C.  C.  (N.  S.)  53.  Order  dismissing  bill 
not  reviewable  where  there  was  nothing  in 
record  to  show  that  it  was  improper.  Bell- 
inger V.  Barnes,  223  111.  121,  79  N.  E.  11. 
Dissmissal  for  want  of  solicitor's  authority 
not  revie-wable  in  absence  of  evidence.  Id. 
Refusal  of  new  trial  on  ground  of  improper 
argument  not  reviewable  where  such  argu- 
ment is  not  brought  into  record  by  bill  of 
exceptions.  Manion  v.  Lake  Erie  &  W.  R. 
Co.  [Ind.  App.]  80  N.  E.  166.  An  assign- 
ment that  the.^  court  erred  in  refusing  a  new 
trial  asked  ori  tlie  ground  of  a  remark  made 
by  a  juror  to  his  fellows  cannot  be  con- 
sidered if  the  bill  of  exceptions  does  not 
show  that  it  contains  all  the  evidence  heard 
upon  the  motion  for  a  new  trial.  Lowry  v. 
Southern    R.    Co.     [Tenn.]     101    S.    W.     1157. 
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76.  Evldenoe  admitted  niimt  appear.  Rice 
V.  Knostman  [Wash.]  SS  P.  194;  McFarland 
V.  Darien  &  W.  R.  Co.  127  Ga.  97,  56  S.  E. 
74;  Maxwell  v.  Rucker,  127  Ga.  Ill,  56  S. 
E.  91;  Chicago,  etc.,  R.  Co.  v.  Breeding-  [Tex. 
Civ.  App  ]  100  S.  "SV.  800;  St.  Louis  S.  W.  R. 
Co.  V.  Hill  [Tex.  Civ.  App.]  103  S.  W.  227; 
Garbanati  v.  Johnson  [Colo.]  86  P.  1009; 
Robinson  v.  Muir  [Cal.]  90  P.  521;  Kinsly  v. 
New  Vulture  Min.  Co.  [Ariz.]  90  P.  438; 
Green  v.  Dodge  [Vt.]  64  A.  499;  Sullivan  v. 
Fugazzi  [Mass.]  79  N.  E.  775.  In  an  action 
tried  by  the  court  without  a  jury,  it  will 
be  presumed  that  the  court  considered  only 
competent  evidence.  Palmer  v.  McFarlane 
[Neb.]  Ill  N.  W.  794;  Adams  v.  Weir  [Tex. 
Civ.  App.]  99  S.  W.  726;  Stubblefleld  v.  Han- 
.«!on  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  36,  94 
S.  T\^  406;  Champion  v.  McCarthy  [111.]  81 
N.  E.  808;  Strayhorn  v.  McCall,  78  Ark.  209, 
95  S.  W.  455;  Wald  v.  Wald,  119  Mo.  App. 
341,  96  S.  ^\\  302.  Where  the  date  of  a 
previous  transfer  admitted  on  the  issue  of 
value  does  not  appear,  whether  it  was  too 
remote  cannot  be  considered.  Cane  Belt  R. 
Co.  V.  Turner  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  927,  97  S.  W.  1066.  Where  a  conductor 
Avas  charged  Avith  negligence  and  the  evi- 
dence on  that  issue  \vas  not  abstracted,  the 
court  could  not  determine  whether  it  -was 
prejudicial  error  to  admit  evidence  of  a  con- 
versation between  the  conductor  and  the 
engineer  wherein  the  conductor  asked  the 
engineer  if  he  was  drunk.  St.  Louis,  etc., 
R.  Co.  V.  Boyles.  78  Ark.  374,  95  S.  W.  783. 
It  must  be  considered  on  appeal  that  the 
contents  of  a  paper  "introduced  in  evidence" 
were  made  known  to  the  jury.  Arkansas  S. 
W.  R.  Co.  V.  Dickinson,  78  Ark.  483,  95  S. 
W.  802.  Where  secondary  evidence  is  ad- 
mitted after  a  demand  for  the  original  on 
trial,  it  will  be  presumed  that  the  evidence 
taken  sliowed  that  party  of  whom  production 
was  demanded  had  sufficient  time  to  produce 
w^here  the  bill  of  exceptions  is  silent  upon 
the  question.  Scott  v.  Christenson  [Or.]  89 
P.  376.  An  objection  that  the  court  per- 
mitted defendant  to  contradict  by  parol  evi- 
dence the  legal  effect  of  his  blank  endorse- 
ment cannot  be  reviewed  where  the  abstract 
does  not  disclose  whether  the  evidence  was 
oral  or  written.  Kinsel  v.  Wieland  [Colo.] 
88  P.  153.  Where  evidence  is  admissible  on 
any  ground  it  will  be  pre.snimed  that  it  was 
admitted  on  such  ground  where  the  record 
does  not  show  the  contrary.  Southern  Car 
Mfg.  &  Supply  Co.  v.  Wagener  [N.  M.]  89  P. 
259.  Where  documentary  evidence  was  ad- 
mitted and  judgment  rendered  in  favor  of 
the  respondent,  it  will  be  presumed  on  ap- 
peal that  they  were  properly  proven  not- 
withstanding respondent's  contention  on  ap- 
peal that  no  sufficient  foundation  was  laid. 
Aetna  Life  Ins.  Co.  v.  Duparquet.  Huot  & 
Moneuse  Co  ,  104  N.  Y.  S.  375.  Record  held 
sufficient  to  authorize  court  to  pass  on  ques- 
tion of  waiver  of  privilege  against  disclos- 
ure by  physician  of  plaintiff's  physical  con- 
dition. Elliott  V.  Kansas  City,  198  Mo.  593, 
96  S.  W.  1023.  Objection  on  account  of  re- 
ception of  evidence  by  master  cannot  be 
considered  where  case  does  not  show  that 
he  was  requested  to  report  an.v  evidence 
received  y>y  him  and  report  does  not  show 
that  any  evidence  was  received  over  objec- 
.  tlon  and  exception.  Allen's  Adm'rs  v.  Allen's 
Adm'rs  [Vt.J  64  A.  1160.  Admission  of  testi- 
mony on  re-examination  will  not  be  con- 
sidered   where    it    does    not    appear    that    it 


was  not  rendered  admissible  by  the  cross- 
examination.  Grout  V.  Moulton  [Vt.]  64  A. 
453.  Record  must  show  wherein  error  in 
admitting  testimony  lies.  Cushman  v.  Davis 
[Vt.]  64  A.  456.  An  appellate  court  cannot 
decide  on  the  admissibility  of  evidence  hav- 
ing relation  to  a  certain  issue  if  the  evi- 
dence on  such  issue  is  not  set  out  in  the 
recoi-d.  Seago  v.  White  [Tex.  Civ.  App.]  lOO 
S.  W.  1015.  An  assignment  of  error  in  the 
admission  of  certain  evidence  over  the  ob- 
jection that  the  same  was  "hearsay,  im- 
material and  irrelevant  and  not  admissible 
for  any  purpose,"  cannot  be  considered 
where  no  such  grounds  of  objection  are 
disclosed  in  the  statement  of  facts  to  whicli 
the  brief  refers.  London  v.  Crow  [Tex.  Civ. 
App.]    102    S.   W.    177. 

77.  An  assignment  of  error  that  a  part 
of  an  answer  of  a  witness  stricken  out 
should  have  been  admitted  with  the  other 
part  in  order  to  explain  and  qualify  it  can- 
not be  considered  if  the  bill  of  exceptions 
does  not  show  that  the  other  part  was  ad- 
mitted. Western  Union  Tel.  Co.  v.  Sloss 
[Tex.  Civ.  App.]  100  S.  W.  354.  On  appeal 
I  from  a  judgment  for  plaintiff  in  action  to 
I  recover  from  the  executor  of  a  decedent  a 
I  sum  alleged  to  be  due  plaintiff,  alleged  er- 
j  ror  in  refusing  to  admit  in  evidence  de- 
I  cedent's  will  will  not  be  considered  where 
the  will  is  not  contained  in  the  record. 
Stuyvaert  v.  Arnold,  122  Mo.  App.  421,  99 
S.  W.  529.  Objections  on  account  of  exclu- 
sion of  evidence  by  master  cannot  be  con- 
sidered where  case  shows  no  request  for 
master  to  report  evidence  excluded  and  re- 
port shows  no  evidence  excluded  over  ob- 
jection and  exception.  Allen's  Adm'rs  v. 
Allen's  Adm'rs  [Vt.]  64  A.  1110.  Alleged 
error  in  refusing  to  admit  the  transcript  of 
the  evidence  of  an  absent  witness  taken  at 
a  former  trial  of  the  case  cannot  be  con- 
sidered if  the  bill  of  exceptions  does  not 
show  that  the  testimony  of  the  stenographer 
who  took  the  evidence  down  was  offered  to 
prove  the  correctness  of  the  transcript.  El 
Paso  Elec.  R.  Co.  v.  Kitt  [Tex.  Civ.  App.] 
99  S.  W.  587.  Where  the  trial  court  by  its 
findings  of  fact  set  forth  its  action  in  re- 
fusing an  offer  of  an  instrument  in  evidence 
in  sufficient  detail  to  bring  tlie  ruling  prop- 
erly before  the  court  for  review,  tlie  ruling 
may  be  reviewed  although  the  instrument 
was  not  brouglit  up  by  the  record.  Otero  v. 
Otero  [Ariz.]  90  P.  601.  Exclusion  of  evi- 
dence not  reviewed  unless  the  objection 
made  appears.  Linn  v.  Waller  [Tex.  Civ. 
App]  98  S.  W.  430;  San  Antonio  Trac.  Co. 
V.  Lambkin  [Tex.  Civ.  App.]  99  S.  W.  574; 
Gulf,  etc.,  R.  Co.  v.  Pearce  [Tex.  Civ.  App.] 
95  S.  W.   1133. 

Excluded  evidence  must  appear.  Black- 
burn V.  Woodward  [Ga.]  57  S.  E.  31S;  Priddy 
V.  Boice  [Mo.]  99  S.  W.  1055;  Barnes  v. 
Squier  [Mass.]  78  N.  E.  731;  Cliristy  v.  Camp- 
bell [Colo]  87  P.  548;  Devlne  v.  Kerwin,  102 
N.  Y.  S.  841;  Neves  v.  Costa  [Cal.  App.]  89 
P.  860.  An  assignment  of  error  to  the  ex- 
clusion of  evidence  cannot  be  considered 
where  there  is  no  approved  statement  of 
facts.  Chicago,  etc.,  R.  Co.  v.  Edwards  [Tex. 
Civ.  App.]  99  S.  W.  1049:  McFern  v.  Gardner, 
121  Mo.  App.  1,  97  S.  W.  972;  Montezuma  Canal 
Co.  v.  Smithville  Canal  Co.  [Ariz.]  89  P.  512: 
Stevens  v.  Citizens'  Gas  &  Elec.  Co.  [Iowa] 
109  N.  W.  1090;  Gabbert  v.  Penfield  [Mo. 
App.]  102  S.  W.  627.  Wherp  objections  to 
question    propounded    witness    are    sustained. 
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bill  of  exceptions  must  show  what  answer 
would  have  been.  Bluestein  v.  Collins  [Tex. 
Civ.  App.]  103  S.  "W.  787:  Mutter  v.  Lawrence 
Mfg-.  Co.  [Mass.]  81  X.  E.  263;  St.  Louis,  etc., 
R.  Co.  V.  Gunter  [Tex.  Civ.  App.]  99  S  W. 
152;  Meredith  v.  Miller  [Tex.  Civ.  App.]  99 
S.   W.    430. 

Evidence  and  pleatlinss  must  appear. 
Race  V.  Isaacson,  124  111.  App.  196;  St.  Louis 
S.  T^^  R.  Co.  V.  Hill  [Tex.  Civ.  App.]  103  S. 
W.     227;    In     re    Stillman     [R.    I.]     67    A.     5. 

78.     Where    in    an    equity    case    oral    evi- 
dence   was    heard,    it   will    be   presumed   that 
it    sustained    the    findings    where    it    is   -not 
preserved.     Meeks   v.    State    [Ark.]    98    S.    W. 
378;   Jones  v.  Mitchell    [Ark.]    102   S.   "U'.   710.  i 
Where  defendants  pleaded  a  material  altera-  j 
tion    of    a    cliattel    mortgage    sought    to    be  ] 
foreclosed    and    the    court    made    no    finding 
as    to    the    alteration    but    decreed    a    fore- 
closure,   it    cannot    be    presumed    on    appeal 
that    the    allegation    was     established.     Sly- 
field    v.    Willard    [Wash.]    86    P.    392.     If    the 
statement   of   facts   fails   to   show   what   was  ; 
the    holding   in   cases    offered   in    evidence    to  ' 
prove    tlie    law    of    a    foreign   jurisdiction,    it  ! 
will  be  presumed  that  it  was  such  as  would  ' 
support  the  action  of  the  trial  court.     West- 
ern Union   Tel.  Co.  v.  Sloss    [Tex.   Civ.   App.]  | 
100   S.   W.   354.     Where   a  cause   is   remanded 
Tvith    directions    to    award    the    custody    of 
children    to    the    mother    and    to    make    such 
provisions     for    their    maintenance     "as    the 
court   may   deem   necessary,"    a  denial   of   an 
order  requiring  the  father  to  pay  the  mother 
for    their    past   and    future   support    will    not  ; 
be  held  an  abuse  of  discretion  in  the  absence  i 
of   a   statement   of   facts   or  a   bill    of   excep-  | 
tions.     Kane    v.    Miller    [Wash.]     86    P.    568.  | 
Affidavits   offered   to   show   error   in  master's 
findings    as    unsupported    by    evidence    can- 
not   be    considered   where   they    do   not   show 
all    the    evidence.     Allen's    Adm'rs   v.    Allen's 
Adm'rs     [Vt.]     64    A.    1110.      AVhat    jury    sees 
upon   view  in  condemnation   case  is  not  evi- 
dence,  and   hence   court   is   not   precluded   by 
such  a  view  from  reviewing  evidence  where 
it  is  all  in  record.     Zanesville,  etc.,  R.   Co.  v. 
Bolen    [Ohio]    81    N.    E.    681.     Where,    on   ap- 
peal  in  a  suit  for  specific  performance  of  a 
contract    to    convey    lands,    the    evidence    is 
not    in    the    record,    it   will    be   assumed    that 
the    proof    was    no    more    definite    as    to    the 
description   of   the   land   than   that   contained 
in    the     petition.      Freeburgh    v.     Lamoureux 
["U'yo  ]    J.5   P.    1054.     In   Massachussetts   find- 
ings in   equity   case   conclusive   in   absence  of 
evidence     in    record.       First    Baptist    Soc.    v. 
Dexter    [Mass.]    79    N.    E.    342.     Where   docu- 
mentary   evidence    could    not    be    considered 
because    not    properly    made    part    of    record, 
held    that    it    would    be    presumed    that    evi- 
dence   supported   judgment,    it   being    impos- 
sible    to     determine     without     documentary 
evidence  whether  assignment  that  it  did  not 
was  well  taken  or  not.      Xewnom  v.  William- 
son [Tex.  Civ.  App.]  103  S.  \\'.  656.     Where  an 
appeal  is  sufficient  to  bring  up  errors  of  law 
alone,     appellant     cannot     secure     a     review 
of  the  sufficiency  of  the  evidence   by  assign- 
ing   that    tile    verdict    is    "against    the    law," 
thereby   requiring   tlie   court   to   consider   the 
evidence    to    ascertain    the    facts    proven    in 
order    to    pass    on    the    assignment.      Trull    v.  ; 
Modern   Woodmen   of  Anierica    [Idaho]    85   P.  ! 


1081.  TX'here  the  evidence  is  not  preserved, 
an  assignment  that  the  court  erred  in  ap- 
roving  the  findings  of  fact  and  conclusions 
of  law  of  the  referee  and  dismissing  the 
action  can  only  be  considered  on  the  judg- 
ment roll,  and  the  facts  found  are  not  re- 
viewable. Howe  V.  Hobart  [Okl.]  90  P.  431. 
Where  the  judgment  entry  recites  that  the 
case  was  heard  upon  the  pleadings  and 
stipulation  of  counsel,  but  the  stipulation  is 
not  copied  therein  and  there  is  no  bill  of 
exceptions  and  it  does  not  appear  that  any 
motion  for  a  new  trial  was  filed,  it  will  be 
presumed  that  the  evidence  sustained  the 
findings  of  the  trial  court.  Robinson  v. 
Cross  [Ark.]  101  S.  W.  754.  Though  there 
is  no  evidence  in  the  record  to  support  a 
finding,  yet  if  the  recitals  of  the  decree  show 
that  evidence  was  heard  that  is  not 
preserved  in  the  record  it  will  be  presumed 
that  such  evidence  supports  the  finding. 
Dierks  Lumber  &  Coal  Co.  v.  Cunningham 
[Ark.]  99  S.  W.  693.  Where  in  an  action  to 
recover  damages  to  a  growing  crop  the  rec- 
ord does  not  purport  to  contain  all  the  evi- 
dence, it  must  be  presumed  that  the  evi- 
dence was  of  a  character  to  enable  the  jury 
to  assess  the  damages  in  the  proper  man- 
ner. Montgomery  v.  Somers  [Or.]  90  P.  674. 
Mast  show  all  the  testimony.  Schoen 
Plumbing  Co.  v.  Empire  Brew.  Co.  [Mo. 
App.]  102  S.  W.  1064;  Tabler  v.  Yaple,  120 
111.  App.  69;  Ritter  Lumber  Co.  v.  Lester- 
shire  Lumber  &  Box  Co.  [C.  C.  A.]  153  F. 
575;  Kimball  v.  Houston  Oil  Co.  [Tex.]  99 
S.  W.  852;  Kruegel  v.  Bolanz  [Tex.  Civ.  App.] 
103  S.  ■W.  435;  Chicago,  etc.,  R.  Co.  v.  Ed- 
wards [Tex.  Civ.  App.]  99  S.  W.  1049;  Knud- 
son- Jacob  Co.  v.  Brandt  [Wash.]  87  P.  43; 
Ep  parte  Caple  [Ark]  99  S.  W".  830;  Hemp- 
stead County  V.  Phillips,  79  Ark.  263,  95  S. 
W.  133;  Van  Vranken  v.  Granite  County 
[Mont.]  90  P.  164;  Mateer  v.  Jones  [Tex.  Civ. 
App.]  102  S.  'W.  734;  Taylor  v.  Woolum,  30 
Ky.  L.  R.  378,  98  S.  W.  1006;  Hibner  v.  West- 
over  [Neb.]  110  N.  W.  732;  Johnson  v.  Grace 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  793.  94  S. 
W.  1064;  McQueen  v.  Phelan  [Cal.  App.]  88 
P.  1099;  Moore  v.  Harmes  [Mo.  App.]  99  S.  W. 
764.  Nor  in  such  case  -will  the  refusal  of 
a  demurrer  to  the  evidence  be  reviewed. 
Moore  v.  Harmes  [Mo.  App.]  99  S.  W.  764; 
Stewart  v.  Bobo  [Ark.]  98  S.  W.  682;  Stevens 
V.  Taylor  [Tex.  Civ.  App.]  102  S.  W.  791; 
Vaughan  v.  Bridgham  [Mass.]  79  N.  E.  739; 
Hodgdon  v.  Fuller  [Mass.]  79  N.  E.  749; 
Green  Lumber  Co.  v.  Nutriment  Co.,  224  111. 
234,  79  N.  E.  621;  Boettcher  v.  Thompson 
[S.  D.]  110  N.  W.  108:  Murphy  v.  Foster 
[N.  D.]  109  N.  W.  216;  Rosenthal  v.  Rosen- 
thal 117  La.  786,  42  So.  270;  McMillan  v. 
Diamond  [Neb.]  110  N.  'W.  542;  Farmers' 
United  Tp.  Mut.  Hail  Ass'n  v.  Dally,  98  Minn. 
13,  107  N.  W.  555;  McQuiggan  v.  Ladd  [Vt.] 
64  A.  50.^;  Smith  v.  Smith  [Iowa]  109  N.  W. 
194:  Patterson  v.  Cappon,  129  Wis.  439,  109 
N.  W.  103:  Stone  v.  Ogden  Packing  Co.,  30 
Utah,  4  60,  85  P.  1004;  Rogers  v.  Brown,  15 
Okl.  524.  86  P.  443:  Hanstad  v.  Canadian  Pac. 
R.  Co.  [Wash.]  87  P.  832:  Honerlne  Mln.  & 
Mill.  Co.  V.  Tallerday  Steel  Pipe  &  Tank  Co. 
[Utah]  88  P.  9;  Kelly  v.  Butte.  34  Mont.  530, 
87  P.  968;  Hardie  v.  Bissell  [Ark.]  94  S. 
W.  611;  Taylor  v.  Bader.  117  Mo.  App.  72,  98 
S.   Vr.    80;    McCourt   v.   Singers-Bigger    [C.   C. 
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A.]  145  F.  103;  Kirk  v.  Salt  Lake  City 
[Utah]  89  P.  458;  Ricliardson  v.  Powers 
[Ariz.]  89  P.  542;  Van  Vranken  v.  Granite 
County  [Mont.]  90  P.  164;  Hoefer  v.  Dunbar 
[Okl.]  90  P.  412;  Stokes  v.  Stokes,  127  Ga. 
160,  56  S.  E.  303;  In  re  Burke,  102  N.  Y.  S. 
785;  Cohn  v.  Hanellin,  104  N.  Y.  S.  347. 

79.  Tliough  bill  of  exceptions  does  not 
show  that  instructions  refused  were  sepa- 
rately asked,  rulings  on  each  are  review- 
able where  each  charge  shows  that  it  was 
separately  considered  and  marked  refused. 
Alabama  Steel  &  Wire  Co.  v.  Griffin  [Ala.] 
42  So.  1034.  Refusal  of  given  instructions 
cannot  be  considered  on  appeal  if  the  rec- 
ord fails  to  show  the  action  of  the  trial 
court  upon  such  instructions  or  that  they 
were  submitted  to  that  court.  International, 
etc.,  R.  Co.  V.  Kyle  [Tex.  Civ.  App.]  101  S. 
W.  272.  If  the  record  shows  that  a  special 
charge  bears  no  notation  of  the  trial  judge 
with  his  signature,  as  required  by  the  Texas 
statute,  Rev.  St.  1895,  art.  1320.  an  assign- 
ment of  error  complaining  of  the  giving  of 
such  charge  cannot  be  considered,  although 
there  is  an  annotation  on  the  margin  of  the 
record  to  the  effect  that  it  was  given.  Gal- 
veston, etc.,  R.  Co.  V.  Worcester  [Tex.  Civ. 
App.]  100  S.  W.  990.  It  will  not  be  presumed 
that  an  instruction  objected  to  by  appellant 
on  appeal  or  any  similar  thereto  was  given 
at  appellant's  request,  but  such  fact  must 
be  affirmatively  shown.  First  Nat.  Bk.  v. 
Carroll  [Mont.]  88  P.  1012.  Refusal  to  give 
special  charges  will  not  be  considered  on 
appeal  where  the  record  does  not  show  that 
they  were  requested,  and  they  are  not  signed 
by  either  appellants  or  their  counsel.  Sel- 
man  v.  Gulf,  etc.,  R.  Co.  [Tox.  Civ.  App.]  101 
S.  W.  1030.  Error  in  modifying  instructions 
not  reviewable  where  modiflcations  did  not 
appear  in  abstract.  Peterson  v.  St.  Louis 
Transit  Co.,  199  Mo.  331,  97  S.  W.  860.  Ap- 
pellate court  would  not  assume  that  amended 
instruction  was  not  taken  out  by  jury  when 
it  retired.  Cunningham  v.  Springer,  203  U. 
S.  647,  51  Law.  Ed.  662.  The  refusal  of  the 
lower  court  to  give  an  instruction  asked 
cannot  be  considered  where  the  record  does 
not  show  what  prayers  were  granted.  Ke- 
coughtan  Lodge  v.  Steiner  [Va.]  56  S.  E. 
569.  Where  documentary  evidence  could  not 
be  considered  because  not  properly  made 
part  of  record,  and  it  could  not  be  deter- 
mined without  it  whether  assignment  that 
court  erred  in  directing  verdict  was  well 
taken  or  not,  held  that  it  would  be  pre- 
sumed that  there  was  no  error  in  directing 
verdict.  Newnom  v.  Williamson  [Tex.  Civ. 
App.]   103  S.  W.  656. 

Necessity  of  slio-^ving;  instructions  refused 
or  excepted  to.  Stainback  v.  Henderson,  79 
Ark.  17C,  1)5  S.  W.  786;  Wallen  v.  Wallen 
[Va.]  57  S.  E.  596;  Coal  Bluff  Min.  Co.  v. 
Akers  [Ind.  App.]  80  N.  E.  545;  O'Neal  v. 
Parker  [Ark.]  103  S.  W.  165;  Capital  Fire 
Ins.  Co.  V.  Montgomery  [Ark.]  99  S.  W.  687. 
Rule  that  charges  or  refusals  to  charge, 
which  are  made  basis  of  assignment  of 
error,  must  be  set  out  In  bill  of  exceptions 
does  not  prevent  court  from  looking  to  en- 
tire record  to  ascertain  whether  prejudicial 
error  was  committed,  and  where  the  record 
on  appeal  by  defendant  shows  that  the  gen- 
eral charge  was  given  for  appellant  as  to 
certain  counts,  the  action  of  the  trial  court 
upon  the  pleadings  relating  to  the  charged 
out  counts  will  not  be  reviewed,  though  such 
changes  are  not  in  the  bill.  Gambill  v. 
Fuqua    [Ala.]    42   So.   735. 


Xeeessity       of       sliov^'ing:       entire       clinrses 

Where  not  all  instructions  are  in  record,  er- 
roneous instructions  will  be  presumed  to 
have  been  corrected  or  withdrawn.  People's 
State  Bk.  v.  Ruxer  [Ind.  App.]  78  N.  E.  337; 
Shotts  V.  McKinney  [Ind.  App.]  79  N  E.  219. 
Where  instructions  given  and  refused  do  not 
appear,  it  will  be  assumed  that  an  instruc- 
tion objected  to,  together  witli  the  others, 
properly  presented  the  law  of  the  case. 
Churchill  v.  More  [Cal.  App.]  88  P.  290.  In 
Arkansas  objections  to  instructions  will  not 
be  considered  if  the  instructions  are  not  set 
out  in  appellant's  abstraot;  as  required  by 
the  rules  of  practice.  O'Neal  v.  Parker 
[Ark.]  103  S.  W.  165.  Where  instructions 
were  not  abstracted,  refusal  to  give  a  par- 
ticular instruction  was  not  reviewable 
though  appellant  asserted  that  no  other  in- 
struction was  given  presenting  the  same 
theory.  St.  Louis,  etc.,  R.  Co.  v.  Boyles,  78 
Ark.  374,  95  S.  W.  783.  Instructions  pre- 
sumed correct  or  cured  where  certain  evi- 
dence and  other  instructions  were  not  ab- 
stracted. Dobbins  v.  Little  Rock  Ry.  &  Elec- 
tric Co.,  79  Ark.  85,  95  S.  W.  794.  Where 
bill  of  exceptions  did  not  show  that  it  con- 
tained all  instructions  given,  but  there  was 
nothing  in  it  tending  to  show  that  others 
were  given,  held  that  it  could  not  be  pre- 
sumed that  instructions  erroneously  stating 
that  certain  claims  could  not  be  considered 
was  cured  by  other  instructions.  Bourland 
V.  McKnight,  79  Ark.  427,  96  S.  W.  179.  Giv- 
ing and  refusal  of  charges  requested  in 
writing  will  not  be  considered  unless 
charges  are  set  out  in  bill  of  exceptions. 
Jones  V.  Adkins   [Ala.]   44  So.  53. 

Necessity  of  sho^vinj;  evidence:  Instruc- 
tions and  refusals  to  instruct  will  be  pre- 
sumed to  be  sustained  by  the  evidence 
where  the  evidence  is  not  in  the  bill  of  ex- 
ceptions. Simmons  v.  Hanne  [Fla.]  42  So. 
590;  Jenkins  v.  St.  Louis  S.  W.  R.  Co.  [Tex. 
Civ.  App.]  102  S.  W.  937;  Decker  v.  Mann 
[Conn.]  66  A.  884;  Wallace  v.  Skinner  [Wyo  ] 
SS  P.  221;  Mayo  v.  Goldman  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.  862,  97  S.  W.  1061;  Holland 
V.  Williams,  126  Ga.  617,  55  S.  E.  1023;  Dono- 
van-McCormick  v.  Sparr,  34  Mont.  237,  85 
P.  1029;  Baker  County  v.  Huntington  [Or.] 
87  P.  1036;  People's  State  Bk.  v.  Ruxer  [Ind. 
App.]  78  N.  E.  337;  Politowitz  v.  Citizens' 
Tel.  Co.  [Mo.  App.]  99  S.  W.  756;  San  An- 
tonio &  A.  P.  R.  Co.  v.  Turner  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  457,  94  S.  W.  214; 
Christy  v.  Campbell  [Colo.]  87  P.  548;  Oliver 
V.  Grant  [Tex.  Civ.  App.]  100  S.  W.  1022; 
Clements  v.  Mutersbaugh,  27  App.  D.  C.  165; 
Roach  v.  Warren,  Neely  &  Co.  [Ala.]  44  So. 
103;  Jonesboro,  etc.,  R.  Co.  v.  Chicago  Por- 
trait Co.  [Ark.]  99  S.  W.  75;  St.  Louis  S.  W. 
R.  Co.  V.  Hill  [Tex.  Civ.  App.]  103  S.  W.  227; 
Chicago,  etc.,  R.  Co.  v.  Edwards  [Tex.  Civ. 
App.]  99  S.  W.  1049;  Chicago,  etc.,  R.  Co. 
v.  Breeding  [Tex.  Civ.  App.]  100  S.  W.  800; 
Foreman  v.  Norfolk,  Portsmouth  &  Newport 
News  Co.  [Va.]  56  S.  E.  805;  Hooker  v.  For- 
rester [Fla.]  43  So.  241;  Roe  v.  Doe  [Ala.] 
43  So.  856;  Sherrell  v.  Louisville  &  N.  R.  Co. 
[Ala.]  44  So  153.  The  rule  that  in  the  ab- 
sence of  a  bill  of  exceptions  it  will  be  pre- 
sumed that  instructions  are  based  upon  the 
evidence  does  not  apply  to  Instructions 
which  are  recalled  before  a  verdict  was 
reached.  Hibner  v.  Westover  [Neb.]  110  N. 
W.  732.  Notwithstanding  the  absence  of  a 
statement  of  facts,  an  error  in  the  charge 
will  be  reviewed  if  the  pleadings  show  that 
such       charge       is       necessarily       erroneous. 
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Haight   &  Co.   v.    Turner    [Tex.   Civ.  App.]    99 
S.  W.  196. 

80.  Where  the  only  error  complained  of 
is  that  the  decree  is  not  supported  by  the 
finding-  of  facts,  and  there  is  no  bill  of  ex- 
ceptions bring-ing-  up  the  evidence,  the  judg- 
ment will  be  affirmed.  Pitts  v.  Pitts  [Mo.] 
100  S.  W.  1047.  Though  under  the  provisions 
of  the  Texas  statute.  Rev.  St.  1895,  art.  1333, 
the  trial  court  has  no  authority  to  file  his 
conclusions  of  fact  and  law  without  being 
requested  to  do  so  by  one  of  the  parties,  yet 
in  the  absence  of  a  showing  in  the  record 
that  he  was  not  so  requested,  it  will  be  pre- 
sumed that  such  conclusions  were  filed  by 
request.  Riggins  v.  Trickey  [Tex.  Civ.  App.] 
102  S.  W.  918.  Finding  that  property  was 
transferred  with  interest  to  defraud  credit- 
ors implies  a  finding  that  the  property  was 
not  exempt  from  execution,  in  absence  of 
finding  showing  such  exemption.  Starke  v. 
Lamb  [Ind.]  79  N.  E.  895.  Where  no  amend- 
ments were  proposed  to  the  finding  and  no 
objection  made,  they  will  be  aided  on  appeal 
by  all  reasonable  intendments.  Schelske  v. 
Orange  Tp.  [Mich.]  13  Det.  Leg.  N.  988,  110 
N.  W.  506.  A  failure  to  find  upon  certain 
issues,  where  other  findings  fully  support  a 
judgment,  is  no  ground  for  reversal  unless 
it  be  shown  by  the  statement  of  facts  or 
bill  of  exceptions  that  evidence  was  sub- 
mitted relative  to  such  issues.  People  v. 
McCue  [Cal.]  88  P.  899.  Decree  overruling 
exceptions  to  register's  report  will  not  be 
reversed  unless  record  clearly  shows  that 
his  conclusions  are  erroneous.  Harper  v. 
Raisin  Fertilizer  Co.  [Ala.]  42  So.  550. 
Marking  draft  findings  as  "proven"  is  suffi- 
cient to  enable  appellate  court  to  treat  them 
as  incorporated  in  the  trial  court's  finding. 
Jackson  v.  Savage  [Conn.]  64  A.  737.  In  con- 
struing an  ambiguous  finding  subject  to 
two  reasonable  constructions,  that  construc- 
tion will  be  adopted  which  supports  the 
judgment,  and  in  construing  it  resort  will 
be  had  to  the  evidence  dealt  with  by  the 
finding.  Bautz  v.  Adams  [Wis]  111  N.  W. 
69.  Where  the  court's  finding  is  silent  as 
to  an  allegation  established  by  uncontra- 
dicted evidence  an  affirmative  finding  will 
be  assumed  on  appeal.  Allen  v.  Bryant  [Cal. 
App-]  88  P.  294.  Where  the  salary  of  a  jus- 
tice was  dependent  upon  the  population  of 
his  township  as  shown  by  a  particular  cen- 
sus, a  finding  of  the  court  as  to  population 
will  be  presumed  to  be  based  upon  such  cen- 
sus in  the  absence  of  anything  to  the  con- 
trary. Guiberson  v.  Argabrite  [Cal.  App.] 
87  P.  226.  Where  a  contractor  agrees  to  cut 
a  certain  quantity  of  timber  for  the  land- 
owner and  under  another  contract  was  to 
cut  timber  for  himself,  in  conversion  it  will 
be  presumed  that  the  timber  cut  was  under 
the  latter  contract  where  the  trial  court 
made  no  finding  in  respect  thereto,  but  ren- 
dered judgment  for  defendant.  Rice  v. 
Knostman  [Wash.]  88  P.  194.  If  it  was  nec- 
essary for  a  trustee  in  bankruptcy  to  rep- 
resent both  contract  and  judgment  credit- 
ors in  a  suit,  it  must  be  presumed  in  the 
Federal  supreme  court  that  the  trial  court 
found  that  he  did  where  record  of  bank- 
ruptcy court  was  before  it,  though  not  re- 
turned to  Federal  supreme  court.  Frank  v. 
Vollkommer,  205  U.  S.  521,  51  Law.  Ed.  911. 
Rule  that  in  trial  by  court  without  jury,  in 
absence  of  findings  of  fact,  such  findings 
will  be  imputed  to  trial  court  as,  supported 
by  evidence,  will  sustain  judgment,  held  not 


to  apply  to  case  where  court  on  exception."? 
struck  out  defense  and  refused  to  consider 
same,  and  it  did  not  appear  from  record 
that  judgment  w^ld  have  been  same  had  it 
been  considered.  Houston  &  T.  C.  R.  Co.  v. 
Thompson  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep 
888,  97  S.  W.  106.  Where  a  statement  and 
bill  of  exceptions  cannot  be  considered,  the 
only  question  reviewable  is  the  sufficiency 
of  the  findings  to  support  the  judgment, 
though  exceptions  were  taken  to  the  find- 
ings as  not  covering  all  the  i.ssues,  the  ex- 
ceptions being  incorporated  in  the  state- 
ment. Vreeland  v.  Eden  [Mont.]  89  P.  735. 
Cannot  assume  that  a  judgment  was  based 
upon  a  finding  of  fact,  where  the  trial  court 
distinctly  stated  that  no  such  finding  was 
made.  Steinfeld  v.  Zeckendorf  [Ariz.]  86 
P.  7.  In  the  absence  of  specific  findings  to 
the  contrary,  it  must  be  assumed  that  the 
court  found  those  facts  which  are  respon- 
sive to  the  issues  and  essential  to  the  judg- 
ment rendered.  Deaner  v.  O'Hara  [Colo.]  85 
P.  1123.  Findings  are  to  be  construed  to 
support  a  judgment  rather  than  defeat  it 
(Ripperdan  v.  Weldy,  149  Cal.  667,  87  P.  276), 
and  when,  from  the  facts  found,  other  facts 
may  be  inferred  which  will  support  the 
judgm.ent,  such  inference  will  be  deemed  to 
have  been  made  by  the  trial  court  (Id.).  A 
phase  of  the  case  which  appears  without 
any  controversy  in  the  record  will  be  con- 
sidered in  support  of  the  judgment  though 
not  specifically  covered  by  the  findings. 
Hoskins  v.  O'Brien  [Wis.]  112  N.  W.  466. 
Where  findings  on  particular  issues  are  not 
made  by  the  trial  court,  they  cannot  be  con- 
sidered as  made  in  favor  of  appellant  though 
the  evidence  is  sufficient  to  sustain  them. 
Robinson  v.  Muir  [Cal]   90  P.  521. 

81.  Bill  of  exceptions  did  not  show  that 
instructions  were  such  as  to  render  findings 
on  various  counts  contradictory.  Lufkin  v. 
Hitchcock  [Mass.]  80  N.  E.  456.  Where  un- 
der the  issues  framed  there  was  but  one 
question  for  the  jury,  in  the  absence  of  the 
charge,  it  will  be  presumed  that  but  one 
was  submitted.  Kennedy  v.  Agricultural  Ins. 
Co.  [S.  D.]  110  N.  W.  116.  On  a  motion  for 
judgment  as  against  a  general  verdict  based 
on  special  finding.?,  every  issue  raised  by  the 
pleadings  and  not  eliminated  by  the  instruc- 
tions will  be  presumed  to  have  been  found 
for  the  party  in  whose  favor  the  general 
verdict  w^as  returned,  and  it  'will  be  pre- 
sumed that  such  findings  are  supported  by 
sufficient  evidence,  but  they  will  be  given 
effect  only  in  so  far  as  they  necessarily  neg- 
ative the  findings  which  might  otherwise  be 
assumed  in  support  of  the  general  verdict. 
Conwell  V.  Tri-City  R.  Co.  [Iowa]  112  N.  W. 
546.  Presumed  that  jury  were  permitted  to 
make  all  proper  allowances  of  interest  in 
arriving  at  a  balance  found  due.  Clements 
V.  Mutersbaugh,  27  App.  D.  C.  165.  Where 
no  rule  of  damages  was  laid  down  by  the 
court,  it  cannot  be  presumed  that  the  jury 
adopted  the  correct  rule.  Barr  v.  Schefer. 
103  N.  Y.  S.  733.  It  will  be  presumed  that 
the  jury  followed  the  instructions.  Abby  v. 
Wood  [Wash.]  86  P.  558;  Frepons  v.  Gros- 
tein [Idaho]  87  P.  1004;  in  the  absence  of 
the  evidence,  a  presumption  will  be  indulged 
in  favor  of  the  materiality  of  a  special  in- 
terrogatory submitted.  Wallace  v.  Skinner 
[Wyo.]  88  P.  221;  Shafer  v.  Mclntyre,  101  N. 
Y.  S.   268. 

82.  Interest  will  be  presumed  to  have 
been    properly    computed    when    the    record 
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does  not  show  the  number  of  partial  pay- 
ments, or  whether  any  of  them  exceeded  the 
amount  then  due  on  the  principal.  North- 
western Mortg-.  Trust  Co.  .v.  Ellis  [S.  D.]  108 
N.  W.  22.  Transcript  of  record  so  incom- 
plete that  appellate  court  could  not  hold 
that  the  judgment  below  was  contrary  to 
the  law  and  evidence,  and  without  evidence 
to  support  it.  Atlantic  Coast  Line  R.  Co.  v. 
Jones,  127  Ga.  447.  56  S.  E.  761.  Where  a 
valid  general  assignment  is  essential  to  sus- 
tain the  judgment  of  the  trial  court,  and 
the  instrument  of  assignment  was  before 
the  court  but  has  not  been  brought  into  the 
record  on  appeal,  it  will  be  presumed  that 
the  court  found  that  it  was  a  valid  assign- 
ment. Tapp,  Leathers  &  Co.  v.  Harper  [Ark.] 
103  S.  W.  161.  Upon  appeal  from  a  refusal 
to  vacate  a  judgment  it  was  held  that  it 
would  be  presumed,  the  record  not  showing 
the  contrary,  that  an  order  of  revivor  after 
the  death  of  the  defendant  in  the  original 
action  was  made  in  time  and  by  consent  of 
parties,  and  after  all  the  heirs  of  deceased 
defendant  had  come  of  age.  Estep  v.  Estep, 
30  Ky.  L.  R.  577,  99  S.  W.  280.  No  presump- 
tion that  facts  sustain  decree  where  facts 
are  stated.  Kidd  v.  New  Hampshire  Trac- 
tion Co.  [N.  H.]  66  A.  127.  Where  at  the 
close  of  the  evidence  both  parties  move  for 
a  directed  verdict  and  the  court  dismisses 
the  complaint,  disputed  issues  of  fact  will 
be  deemed  on  appeal  to  have  been  deter- 
mined by  the  court  by  consent  of  the  par- 
ties in  favor  of  the  defendant,  no  requests 
having  been  made  to  submit  any  questions. 
O'Dwyer  v.  Verdon,  100  N.  Y.  S.  588.  Appeal 
from  judgment  rendered  at  time  when  law 
made  no  provision  for  holding  general  term 
dismissed  Avhere  record  indicated  tliat  it  was 
made  at  special  term,  but  did  not  show  or- 
ganization of  court  nor  that  special  term 
was  had  in  compliance  witli  statute,  and 
therefore  failed  to  show  such  a  judgment  as 
was  appealable.  Tidmore  v.  Perritt  [Ala.] 
42  So.  818.  Judgment  will  be  taken  as  cor- 
rect and  legal  if  brought  up  without  the 
evidence,  and  there  is  no  reversible  error  on 
face  of  proceedings.  Martel  v.  Jennings- 
Heywood  Oil  Syndicate  [La.]  42  So.  975. 
Where  all  parties  agreed  that  sheriff  was 
entitled  to  some  compensation  for  services 
and  left  it  to  court  to  determine  amount 
without  introducing  any  evidence,  held  that 
it  would  be  presumed  that  allowance  was 
correct  where  no  error  was  shown.  Id. 
Where  decision  as  to  amount  of  compen- 
sation to  which  sheriff  was  entitled  was, 
by  agreement,  rendered  by  court  on  his 
own  knowledge,  no  evidence  being  intro- 
duced, and  it  did  not  appear  that  items  of 
charges  were  allowed  whicli  were  not  be- 
fore court,  held  that  judgment  would  not 
be  set  a.side.  Jennings-Heywood  Oil  Syndi- 
cate V.  Houssiere  Latreille  Oil  Co.  [La.]  42 
So.  930.  In  action  against  stockholder  of 
dissolved  bank,  where  evidence  as  to  de- 
fendant being  a  director,  and  hence  a  trus- 
tee in  charge  of  liquidation,  was  conflicting, 
and  there  were  no  findings  of  fact  or  con- 
clusions of  law,  held  that  it  would  be  as- 
sumed in  support  of  judgment  that  sur;h 
issue  was  determined  against  defendant. 
Daugherty  v.  Poundstone,  120  Mo.  App.  300, 
96  S.  W.  728.  Where  books  upon  which 
chancellor  and  commissioner  based  findings 
were  not  brought  up  on  appeal,  held  that  it 
would  bo  presumed  that  they  reached  cor- 
rect  conclusion    and   judgment   could    not    be 


disturbed.  Combs  v.  Combs,  29  Ky.  L.  R. 
919,  96  S.  W.  589.  Not  presumed  that  court's 
judgment  included  an  item  of  expense  as  to 
which  there  was  no  evidence,  though  its 
declaration  of  law  seemed  to  so  indicate. 
Fulbright  v.  W^abash  R.  Co.,  118  Mo.  App. 
482,  94  S.  W.  992.  No  presumption  arises  in 
support  of  a  judgment  shown  by  the  rec- 
ord not  to  conform  to  the  verdict  notwith- 
standing absence  of  a  statement  of  facts. 
Letot  v.  Peacock  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  345,  94  S.  W.  1121.  Presumed  that  a 
judgment  was  based  on  estoppel  supported 
by  evidence,  though  question  was  not  sub- 
mitted to  jury.  Parker  v.  Citizens'  R.  Co. 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  718,  95  S. 
W.  38.  Where  evidence  of  different  items  of 
damages  was  objected  to  as  not  provable 
but  admitted,  it  will  not  be  presumed  in 
support  of  a  general  judgment  that  such 
evidence  was  not  considered,  but  a  con- 
trary presumption  will  be  indulged.  Calla- 
han &  Co.  V.  Chickasha  Cotton  Oil  Co.  [Okl.] 
87  P.  331.  Where  in  an  action  to  restrain 
defendant  from  interfering  witla  plaintiff'.s 
prescriptive  easement,  a  judgment  is  ren- 
dered for  plaintiff,  it  will  be  presumed  in 
support  of  such'  judgment  that  a  finding  that 
plaintiff  had  used  tiie  pipe  adversely  for 
more  than  five  years  related  to  the  time  of 
commencement  of  the  action.  Collins  v. 
Gray  [Cal.  App.]  86  P.  983.  Thus,  it  not 
appearing  in  the  record,  it  cannot  be  in- 
ferred that  action  vs^as  dismissed  by  jus- 
tice "upon  answer  and  proof  by  defendant 
that  the  title  to  real  estate  was  in  contro- 
versy," which  fact  would  have  precluded 
defendant's  denying  jurisdiction  of  superior 
court  under_North  Carolina  statute,  Revisal 
1905,  §  1424.  Brown  v.  Southerland,  142  N. 
C.  225,  55  S.  E.  108. 

Judgement  for  Costs:  Rev.  St.  §  5141,  rela- 
tive to  costs  after  offer  to  confess  judgment, 
presumed  to  have  been  complied  with  by 
trial  court  before  entering  judgment  for 
costs  as  provided  by  the  statute.  Fisher  v. 
Quillen  [Ohio]  81  N.  E.  182.  An  order  re- 
taxing  costs  which  does  not  appear  in  the 
printed  papers  on  appeal  will  not  be  con- 
sidered.     Ost    v.    Salmanowitz,    104    N.    Y.    S. 

849. 

g 
83.  Denial  of  motion  for  new  trial  sus- 
tained where  court  did  not  specifically  find 
undue  influence  on  jury.  Illinois  Cent.  R. 
Co.  v.  Warren  [C.  C.  A.]  149  F.  658.  Where 
motion  for  a  new  trial  was  dismissed  be- 
cause certain  material  documentary  evidence 
was  omitted  from  the  brief  of  the  evidence, 
and  on  appeal  the  omitted  evidence  does  not 
appear  in  the  record  or  bill  of  exceptions,  it 
cannot  be  determined  that  it  was  immate- 
rial. Norred  v.  State,  127  Ga.  347,  56  S.  E. 
464.  On  appeal  from  judgment  on  verdict, 
overruling  of  motion  for  new  trial  is  re- 
viewable though  record  does  not  contain 
formal  order  overruling  such  motion.  South- 
ern R.  Co.  V.  Nelson  [Ala.]  41  So.  1006.  The 
granting  of  a  motion  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence  will 
not  be  reviewed  in  the  absence  of  a  bill  of 
exceptions  containing  botli  the  evidence  used 
at  tlie  trial  and  that  alleged  to  have  been 
newly-discovered.  In  re  Winch's  Estate 
[Neb.]  112  N.  W.  293.  Where  the  trial  court 
was  not  bound  to  consider  the  sufficiency  of 
the  evidence  to  support  the  verdict  because 
not  properly  specified  in  the  statement  of  the 
case,    it    will    be    presumed    that    he    did    not 
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consider  it  in  passing  on  a  motion  for  a  new 
trial.       Boettcher    v.    Thompson     [S.    D.]     110 
N.    W.    108.      An    order    denying    a    new    trial 
will   not   be   reviewed   where   the   record   does 
not    contain    the    lower    court's    reasons    for 
overruling   the    motion.      Moerman    v.    Clark- 
llutka-Weaver    Co.,    145    Mich.    540,    13    Det. 
Leg.    X.    648,    108    N.    ^\    988.      Under    Comp. 
l^aws,    §    10,504,    where    the    record    does    not 
contain    a    statement    of    the    reasons    of   the 
trial  judge  in  denying  a  new  trial  as  to  cer- 
tain grounds,  the  denial  of  the  motion  as   to 
such    grounds    cannot    be    reviewed.      "Wilbur 
V.    Michigan    Cent.    R.    Co.,    145    Mich.    344,    13 
Det.    Leg.    N.     522,     108    N.    W.     713.       W'here 
want  of  diligence   is   the   only   ground   relied 
upon  for   the   reversal   of  an   order    granting 
a  new  trial  on   the  ground  of  newly-<3iscov- 
ered   evidence,   it   will    be   presumed   that  the 
evidence  was  pertinent  and  material.    Woer- 
denhoff  v.   Muekel,   131   Iowa,   300.   108  N.   W. 
533.      Where   an   order  granting   a   new   trial 
was  entered  on  the  first  day  of  a  new  term, 
but    the    order    recited    that    the    motion   was 
lieard    on    an    adjourned   day    of   a   preceding 
term,  it  will  be  presumed  that  the  order  was 
made  prior  to  the  adjournment  of  such  pre- 
ceding   term.      Cooper    v.    Granger,    129    Wis. 
50.   108  N.  W.   193.     Where  the   record  on  ap- 
peal from  an  order  granting  a  new  trial  does 
not   show   what   was    used    on    the   motion,    it 
will  be  presumed  that  the  motion  was  based 
on   a  ground   upon   which  affidavits   could   be 
used  and  that  they  were  used.     Thompson  v. 
Wheeler    [Cal.    App.]    89   P.   1065.     Where   no 
reason  for  granting  new  trial  was  given  and 
there  was  no  error  of  la\v,  and  evidence  ■^vas 
conflicting,    held   that   it  would   be    presumed 
that   new   trial   was   granted   on    ground   that 
verdict  was  contrary   to  weight  of  evidence. 
Sharp    V.    Odom,    121   Mo.    App.    565,    97    S.    W. 
225.      Assignments    that    court    erred    in    re- 
fusing to  grant  a  new  trial  dismissed  where 
no    exceptions    were    taken    and    reasons    for 
motion    for    new    trial    were    not    printed    in 
paper    book.      Hentzler    v.    Weniger,    32    Pa. 
Super.    Ct.    164.      On   appeal    from   order   sus- 
taining  motion    for   new   trial   and   in    arrest 
of  judgment,   held  that  court  could  not  con- 
sider either  motion  where   bill  of  exceptions 
did  not  specify  whether  exception  was  taken 
to   sustaining  of   one,   or   other,   or  both   mo- 
tions,   and    did    not    give    or    call    for    any    of 
the    evidence,    call    for    the    motion    for    new 
trial,   or  refer   to   motion    in   arrest  of  judg- 
ment.     Kupke    V.    United    Rys.    Co.,    120    Mo. 
App.   452,   96   S.   'W.    1034.      The   granting  of  a 
new  trial   on  the   ground   that  the  verdict   is 
against  law   is   equivalent   to  a  holding  that 
it    was    contrary    to    instructions,    and    there- 
fore   the    order   will    not   be    reviewed   in    the 
absence  of  the  instructions.    Miller  v.  Grifflth 
[Cal.  App.]   88  P.  285.     Where  the  facts  upon 
which  the  trial  court  acted  in  setting  aside 
a  default  are  not  brought  up,  the  action  will 
be   presumed   correct.     Mitchell   v.   Danielson 
[Colo.]   89  P.  823.     In  the  absence  of  a  show- 
ing to  the  contrary,  it  will  be  assumed  that 
a  sufficient   showing  was   made   to   authorize 
the    court    in    setting   aside    a    judgment    un- 
der  §    473,  Code   of  Civ.   Proc.      Fox  v.   Town- 
send,    149    Cal.    659,    87    P.    82.      Where   a    trial 
court  passed  upon  a  motion  for  a  new  trial, 
it    will    be    presumed    that    it    had    a    notice 
before   it   suflicient   to   justify    it   in   so   doing. 
Ettien    v.    Drum    [Mont.]    8S    P.    659.      Where 


there  is  no  bill  of  exceptions  showing  evi- 
dence was  offered  on  a  motion  for  new  trial 
on  the  ground  of  newly-discovered  evi- 
dence, it  will  be  presumed  that  affidavits 
were  offered  authorizing  the  granting  of  the 
motion  Central  Trust  Co.  v.  Stoddard  [Cal. 
App.]    88  P.  806. 

.S4.  Supreme  court  not  justified  in  re- 
versing decision  of  intermediate  court  set- 
ting aside  trial  court's  findings  of  fact, 
though  it  did  not  appear  how  the  facts 
were  brought  before  it  where  its  recital  of 
what  it  considered  and  its  conclusions  there- 
from were  sufficient  to  sustain  the  judg- 
ment. Andrews  v.  Eastern  Oregon  Land  Co., 
203  U.  S.  127,  51  Law.  Ed.  119.  Where  rec- 
ord on  appeal  from  judgment  of  circuit  court 
on  appeal  from  justice's  court  did  not  show 
any  appeal  from  justice's  court,  nor  any 
judgment  there,  nor  any  appeal  to  circuit 
court,  held  tliat  supreme  court  was  with- 
out jurisdiction  and  appeal  would  be  dis- 
missed. Rayborn  v.  Cothern  [Miss.]  43  So. 
70.  Under  Code  Civ.  Proc.  §  1338.  an  order 
of  reversal  made  by  the  appellate  division 
which  fails  to  state  the  grounds  thereof  is 
presumed  not  to  be  based  on  questions  of 
fact.  Such  an  order  will  be  reversed  by  the 
court  of  appeals  where  there  is  evidence  to 
sustain  the  findings  upon  which  the  trial 
court  based  its  judgment.  Butler  v.  Wright, 
186  N.  Y.  259,  78  N.  E.  1002.  Where  upon 
appeal  from  the  Texas  court  of  civil  ap- 
peals to  the  supreme  court,  based  upon  the 
fact  that  the  judges  had  disagreed,  it  ap- 
pears that  the  disagreement  is  about  an 
abstract  question  of  law,  and  the  facts  of  the 
such  aproval,  the  objector  being  a  party 
supreme  court  is  -without  jurisdiction  to  re- 
view the  question  and  cannot  refer  the  case 
back  to  the  court  of  civil  appeals  for  a 
finding  of  facts  under  Laws  1905,  p.  71,  c.  51. 
Schneider  v.  Wetz  [Tex.]  100  S.  W.  135.  In 
matters  of  practice  a  presumption  in  con- 
formity with  the  regular  practice  in  similar 
cases  may  be  indulged  in  favor  of  the  ap- 
pellant. Objections  by  appellant  to  approval 
of  receiver's  report  not  presumed,  upon  the 
record  recitals,  to  have  been  filed  after  such 
approval,  the  reasonable  presumption  in 
such  case  being  that  they  -were  filed  before 
such  approval,  the  objection  being  a  party 
and  having  received  due  notice.  Standish  v. 
Musgrove,  223  111.  590,  79  N.  E.  161.  Ap- 
pellant's exceptions  to  master's  report  which 
Vv'ere  filed  after  expiration  of  twenty  days, 
presumed  to  have,  been  filed  under  special 
order  of  court.  See  Sup.  Ct.  rule  21.  Nye 
V.  Whittemore  [Mass.]  79  N.  E.  253.  Where 
on  appeal  heard  by  single  justice  all  excep- 
tions are  waived,  and  on  a  further  appeal 
to  full  court  no  findings  are  filed  and  the 
evidence  is  not  reported,  the  only  question 
that  can  be  considered  is  whether  the  single 
justice  had  jurisdiction.  Codwise  v.  Liver- 
more  [Mass.]  80  N.  E.  609.  An  appeal  from 
a  judgment  dismissing  an  appeal  from  the 
justice  court  will  be  dismissed  where  the 
bill  of  exceptions  does  not  contain  the  tran- 
script from  the  justice,  notice  of  appeal  co 
the  district  court,  motion  to  dismiss,  or 
order  dismissing  the  appeal.  McKee  v.  Biel- 
enberg   [Mont.]    90   P.   757. 

85.  See   7  C.  L.   189. 

86.  Slocumb  v.  Philadelphia  Const.  Co,  142 
N.  C.   349,  55  S.  E.   196;  Peabody  v.  West,   103 
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the  statement  of  counsel,-^  or  by  an  ex  parte  certificate  of  the  trial  jndge,^^  or 
clerk.®**  In  case  of  conflict,  that  part  of  tlie  entire  record  M'liose  appropriate  func- 
tion is  to  present  that  particular  matter  prevails."^  Interlineations  in  the  record 
will  be  presumed  to  have  been  properly  made."^ 

§  10.  Transmission  of  record  to  reviewing  court.  A.  Form  and  contents  of 
transcript  or  return.^^ — The  transcript  includes  both  the  record  proper  and  the 
secondary  record,  and  generally  all  of  such  records  should  be  included.,^*  excluding 
extraneous  and  needless  matter,'-*-'''  though  in  some  states  the  parties  indicate  by  prae- 


N.  T.  S.  942;  Atkinson  v.  Maris  [Ind.  App.] 
81  N.  e;  745;  Broadstreet  v.  Hall  [Ind.]  80 
N.  E.  145;  Boettcher  v.  Thompson  [S.  D.]  110 
N.  W.  108;  Thornburgh  v.  Beakley  [Ark.] 
102  S.  W.  362;  Eliot  v.  Kansas  City,  etc.,  R. 
Co.  [Mo.]  102  S.  W.  532.  The  return  is 
binding  on  the  court  on  appeal.  Gottlieb  v. 
Kurlander,  101  N.  Y.  S.  751.  As  to  time  of 
denying  a  rehearing.  In  re  McCall  [C.  C.  A.] 
145  F.  898.  Recitals  of  evidence  in  certifi- 
cate of  evidence  or  bill  of  exceptions  con- 
clusive on  reviewing  court.  Franklin  Union 
V.  People,  121  111.  App.  647.  Nunc  pro  tunc 
order  purporting  to  have  been  made  by  the 
court  could  not  be  impeached  by  contention 
that  it  was  made  by  judge  in  vacation. 
Waynesburg  Borough's  North  Ward,  29  Pa. 
Super.  Ct.  525.  Cannot  be  contradicted,  va- 
ried, or  explained,  by  outside  evidence. 
Martin  v.  Todd,  121  111.  App.  230.  In  ab- 
sence of  compliance  with  statutory  require- 
ments as  to  signing  or  establishment  of  bill 
of  exceptions,  its  incorporation  in  the  tran- 
script does  not  make  it  a  part  of  the  rec- 
ord, and  hence  it  may  be  shown  by  parol 
that  it  was  signed  after  expiration  of  time 
fixed  by  statute,  and  that  attempted  exten- 
sion of  such  time  was  invalid.  Rainey  v. 
Ridgway  [Ala.]  43  So.  843.  Presumptions 
in  favor  of  the  records  of  the  trial  court 
are  of  no  avail  as  against  the  facts  shown 
by  the  record  itself.  First  Nat.  Bk.  v.  Sut- 
ton Mercantile  Co.  [Neb.]  110  N.  W.  306. 
Entries  as  to  extension  of  time  to  file  bill 
of  exceptions.  Roberts  &  ShaefEer  Co.  v. 
Jones   [Ark  ]   99  S.  W.  66. 

87.  Hardie  v.  Bissell  [Ark.]  94  S.  'W.  611; 
Main  Inv.  Co.  v.  Olsen  [Wash.]  86  P.  657; 
Broadstreet  v.  Hall  [Ind.]  80  N.  E.  145;  At- 
kinson V.  Maris  [Ind.  App.]  81  N.  E.  745.  Ap- 
peal having  been  allowed  in  open  court,  the 
presumption  is  that  it  was  allowed  by  a 
judge  duly  authorized  to  hold  such  court 
and  the  record  cannot  be  made  to  show 
otherwise  by  affidavits  in  the  appellate 
court  on  motion  to  dismiss.  Columbus  Chain 
Co.  V.  Standard  Chain  Co.  [C.  C.  A.]  145  F. 
186. 

88.  Smith  V.  Gustin  [Ind.]  81  N.  E.  722; 
Kempner  v.  Patrick  [Tex.  Civ.  App.]  95  S. 
W.   51. 

89.  Where  record  affirmatively  shows 
that  the  case  was  tried  without  taking  tes- 
timony, it  cannot  be  contradicted  or  en- 
larged by  an  ex  parte  certificate  of  the 
judge.  In  re  Ollschlager's  Estate  [Or.]  89 
P.  1049. 

90.  Certificate  of  clerk  that  cause  was  not 
set  down  for  hearing  held  not  evidence  to 
contradict  certified  transcript  showing  that 
it  was  so  set  down.  Haile  v.  Venable  [Fla.] 
44  So.  76.  Where  the  transcript  of  the  rec- 
ord does  not  show  that  the  pleadings  were 
amended  such  fact  cannot  be  shown  by  a 
letter  of  the  circuit  clerk   to  the  effect   that 


the  transcript  from  the  circuit  court  of  an- 
other county  showed  that  amended  plead- 
ings were  filed.  Hastings  Industrial  Co.  v, 
Baxter   [Mo.  App.]   102  S.  W.  1075. 

91.  If  there  is  conflict  between  bill  of  ex- 
ceptions and  record  proper  as  to  matters 
properly  a  part  of  the  latter,  the  record 
must  control.  Malott  v.  Central  Trust  Co. 
[Ind.]  79  N.  E.  369.  Bill  of  exceptions  con- 
trols as  to  what  were  grounds  on  which  new 
trial  was  granted.  Martin  v.  McLeod  [Ala.] 
42  So.  622.  Transcript  prevails  over  bill  of 
exceptions  as  to  whether  amount  of  ver- 
dict as  written  included  dollar  mark.  Broad- 
street V.  Hall  [Ind.]  SO  N.  E.  145.  In  case 
of  conflict  between  bill  of  exceptions  and 
record  proper  as  to  terms  of  an  order,  the 
bill  of  exceptions  prevails.  Paepcke-Leicht 
Lumber  Co.  v.  Becker,  124  111.  App.  311.  Re- 
citals in  a  judgment  that  defendant  has  been 
duly  served  with  process  or  that  he  has  ap- 
peared and  answered  are  not  conclusive  on 
the  appellate  court,  and  if  upon  inspection 
of  the  entire  record  it  appears  that  the 
recitals  were  untrue  and  the  court  acquired 
no  jurisdiction  over  defendant,  the  judgment 
will  be  declared  void.  Orchard  v.  National 
Exch.  Bk.,  121  Mo.  App.  338,  98  S.  W.  824. 
Recitals  in  tlie  bill  of  exceptions  control 
the  stenographer's  transcript.  Woodmen  of 
the  World  v.  Jackson   [Ark.]   97  S.  W.  673. 

92.  Interlineation  changing  return  day  of 
appeal  held  conclusive,  in  absence  of  ex- 
planatory evidence,  in  computing  time  for 
filing  transcript.  Parker  Co.  v.  Succession 
of  Griffin,  117  La.  977,  42  So.  473. 

93.  See  7  C.  L.  189. 

94.  "^''here  a  rule  of  the  trial  court  pro- 
vided that  such  rule  should  constitute  a 
part  of  the  record  in  every  case,  it  is  the 
duty  of  the  clerk  to  include  it  without  fur- 
ther direction.  Seymour  v.  Southern  R.'  Co. 
[Tenn.]  98  S.  W.  174.  The  fact  that  an 
amended  petition  is  lost  from  the  record  and 
not  copied  into  the  transcript  is  immaterial, 
if  it  could  throw  no  light  on  the  case.  Mc- 
Clellan's  Adm'r  v.  Troendle,  30  Ky.  L.  R.  611, 
99  S.  W.  329.  Where  case  is  disposed  of  on 
exception  of  no  cause  of  action,  all  the 
transcript  need  contain  is  the  petition,  the 
exception,  the  judgment  and  the  minutes  of 
the  court.  State  v.  Reid  [La.]  42  So.  662. 
Docket  entries  constitute  the  record  until 
formally  extended,  and  where  the  entire 
proceedings  are  thus  set  out  the  appellate 
court  may  consider  any  question  of  law  thus 
disclosed.  Shanahan  v.  Boston,  etc.,  R.  Co. 
[Mass.]  79  N.  E.  751.  Case  presented  by  copy 
of  docket  entries  presented  by  copy,  supple- 
mented by  agreed  statement,  sanctioned  by 
trial  judge.     Id. 

95.  Costs  of  matter  in  transcript  not 
made  basis  of  any  assignment  of  error  taxed 
against  appellants.  Missouri,  etc.,  R.  Co.  v. 
Williams    [Tex.    Civ.    App.]    96    S.    W.    1087. 
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cipe  what  shall  be  included.'"'  Transcript  should  be  made  up  in  strict  accordance 
with  the  rules  of  the  appellate  court.'-'^  Copies,  not  the  original  files,  should  be 
sent  up  unless  the  statute  requires  originals.^^  Eules  usually  require  the  transcript 
to  be  indexed  ^°  and  arranged  in  an  orderly  manner.^  Defects  and  omissions  may 
be  curable  by  amendment,^  or  they  may  limit  review,^  or  be  ground  for  dismissal.* 
(§10)  B.  Authentication  and  certification.^ — The  approval  of  the  second- 
ary record  ®  and  the  sufficiency  of  the  certificate  to  show  that  all  matter  essential  to 
review  is  included'^  are  elsewhere  treated.  The  transcript  must  be  authenticated 
by  the  clerk*  of  the  court  from  which  it  comes,®  showing  its  completeness  and 


A  paper  designated  "affidavit  on  motion  for 
a  new  trial  and  on  appeal"  will  be  stricken 
from  the  transcript  where  there  is  no  ap- 
peal from  an  order  denying  a  motion  for 
new  trial,  an  affidavit  on  appeal  being  un- 
known. Hart  V.  Spencer  [Nev.]  89  P.  289. 
Transcript  should  not  be  incumbered  with 
improper  and  unnecessary  papers.  Savage 
V.    Parker    [Fla.]    43    So.    507. 

96.  Filing  of  schedule  with  trial  court 
within  90  daj^s  after  granting  appeal  is 
necessar5^  only  where  appellant  brings  up 
part  of  record,  and  hence  appeal  will  not 
be  dismissed  because  schedule  is  filed  after 
such  time  where  complete  transcript  is  filed 
in  due  time,  but  schedule  will  in  such  case 
be  disregarded.  Grubbs  v.  Fish,  29  Ky.  L. 
R.  1291,  97  S.  yv.  358.  Praecipe  designating 
entries  called  for  by  reference  to  pages  in 
order  book  is  sufficient  under  Acts  1903,  p. 
340,  c.  193,  §  7,  requiring  clerk  to  include 
all  entries  called  for.     Hages  v.  Shirk   [Ind.] 

78  N.  B.  653.  Where  entries  called  for  are 
designated  only  by  reference  to  pages  of 
order  book,  it  will  be  presumed  that  an  entry 
included  in  the  transcript  by  the  clerk  was 
found  on  one  of  the  pages  designated.  Id. 
Where  paragraphs  of  a  complaint  are  called 
for  by  number,  and  there  are  no  amended 
paragraphs  of  such  number,  the  paragraphs 
called  for  are  properly  included  in  trans- 
cript, though  marked  as  amended  paragraphs 
by  the  marginal  notes.  Id.  Praecipe  re- 
questing complete  record  may  be  either  oral 
or    in    writing.     Price    v.    Huddleston    [Ind.] 

79  N.  E.  496.  Where  transcript  is  sent  up 
without  praecipe,  it  will  be  presumed  that 
there  was  an  oral  praecipe.  Id.  Under 
praecipe  for  full  transcript,  such  transcript 
need  not  contain  all  pleadings  and  ruling, 
but  need  only  show  .such  matters  as  will 
fully  present  the  error  relied  on.  Id.  Clerk 
lias  no  discretion  to  omit  from  transcript 
anything  directed  by  either  party  to  be  in- 
serted, provided  it  be  a  paper  or  proceeding 
in  the  cause  liaving  a  relation  or  leading 
up  to  the  order  or  decree  appealed  from. 
Worley  v.  Dade  County  Security  CO;  [Fla.] 
42  So.  527.  Where  appeal  is  granted  in  cir- 
cuit court,  and  schedule  filed  within  90  days 
thereafter,  no  notice  of  filing  is  necessary. 
Civ.  Code  Prac.  §  737.  Carr  v.  Calvert's 
Adm'r  [Ky.]   102  S.  W.  282. 

97.  Is  duty  of  appellant  to  see  that  trans- 
cript is  properly  prepared  in  accordance 
with  rules  of  court,  and  to  make  errors  com- 
plained of  clearly  appear.  Savage  v.  Parker 
[Fla.]  43  So.  507;  Worley  v.  Dade  County 
Security  Co.  [Fla.]  42  So.  527.  A  transcript 
is  not  prepared  as  required  by  rule  90  for 
the  Texas  courts  of  civil  appeals,  where 
some  of  the  pages  are  left  partly  blank, 
and  one  entirely  so,  and  there  are  erasures 
on  some,  and  parts  of  sheets  written  on  are 
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pasted  on  others  over  writing  not  distin- 
guishable, and  some  of  the  sheets  are  cut 
and  not  of  uniform  size.  Aspley  v.  Wheat 
[Tex.  Civ.  App.]  99  S.  W.  1135.  A  trans- 
cript not  prepared  In  strict  conformity  with 
the  rules  of  the  appellate  court  will  not 
prevent  review  where  no  matter  of  sub- 
stance has  been  disregarded  and  no  preju- 
dice to  the  adverse  party  done.  Lyon  v. 
Mauss    [Utah]    87  P.   1014. 

98.  Under  Acts  1903,  p.  338,  c.  202,  the 
original  bill  of  exceptions  may  be  considered 
as  part  of  the  transcript.  New  York,  etc., 
R.  Co.  V.   Callahan    [Ind.  App.]    81   N.  E.   670. 

99.  In  North  Carolina  an  index  must  be 
placed  in  front  of  the  record.  Supreme 
Court  Rule  19  (3).  Davis  v.  Wall,  142  N. 
C.  450,  55  S.  B.  350. 

1.  In  North  Carolina  the  exceptions  must 
be  numbered  and  grouped  immediately  after 
the  end  of  the  case  on  appeal.  Revisal 
1905,  §  591;  Supreme  Court  Rules  (1902),  21  27. 
Davis  V.  Wall, 142  N.  C.  450,  55  S.  B.  350.  A  rec- 
ord which  is  so  confused  that  it  does  not  ap- 
pear wliere  the  record  proper  ends  and  the  bill 
of  exceptions  begins  will  not  be  considered. 
Clay  V.  Union  Wholesale  Pub.  Co.,  200  Mo. 
665,  98  S.  W.  575. 

2.  See  post,  §  10  D.  That  the  transcript 
does  not  contain  all  the  evidence  is  not 
ground  for  striking  it,  the  proper  procedure 
being  for  appellee  to  suggest  a  diminution 
of  the  record.  Flickinger  v.  First  Nat.  Bk. 
[C.   C.   A.]    145   F.   162. 

3.  See   ante,    §    9   D. 

4.  See  post,  §  11  G, 

5.  See   7   C.  L.   190. 

6.  See   ante,    §    9   C. 

7.  See   ante,    §    9   D. 

8.  Register  of  chancery  court  of  Calhoun 
County  held  pro  hac  vice  clerk,  within  Code 
1896,  §  4314,  for  purpose  of  certifying  rec- 
ord on  appeal  in  habeas  corpus  proceedings. 
State  V.  Fuller  [Ala.]  41  So.  990.  Deputy 
clerk  of  civil  district  court  of  a  pari.sh  not 
authorized  to  certify  as  to  facts  of  case 
tried  in  one  of  the  divisions  of  such  court, 
each  division  having  its  own  stenographer 
and  minute  clerk  who  alone  are  cognizant 
of  what  takes  place  on  trial  in  such  division. 
Rosenthal  v.  Rosenthal,  117  La.  786,  42  So. 
270. 

9.  A  suit  was  brought  in  the  Superior 
court  of  B.  county,  for  a  personal  injury 
which  occurred  in  the  city  of  T.,  and  after 
recovery  and  while  motion  for  a  new  trial 
was  pending,  the  county  of  T.  was  created 
and  organized  so  as  to  Include  the  city  of 
T.  within  its  boundaries;  and  suits  pending 
in  the  original  counties  from  which  the 
territory  was  taken  to  create  the  new 
county,  which  would  properly  beloTig  in 
such  county,  were  by  law  provided  to  be 
transferred    thereto.     After    the    motion    for 
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verity.^"     Objection  to  the  certification  must  be  made  before  submission  on  the 
merits.'^ 

(§  10)  C.  Transmisdon,  filing,  and  printing.^- — The  transcript  must  be  filed 
in  tlie  appellate  court "  within  the  time  prescribed  by  rule  or  statute/*  or  an  ex- 
tension thereof  duly  granted/^  and  complete  jurisdiction  is  not  acquired  until  such 
lilinfT.i'^     Belief  against  accident  or  mistake  is  usually  grantable.^" 


a  new  trial  had  been  overruled,  a  bill  of 
exceptions  was  tendered,  and  the  clerk  of 
the  superior  court  of  the  new  county  was 
directed  to  send  up  a  transcript  of  the  rec- 
ord to  tlie  supreme  court.  It  was  held  that 
a  motion  to  dismiss  the  writ  of  error  on  the 
ground  that  the  bill  of  exceptions  and  trans- 
cript should  have  been  transmitted  by  the 
clerk  of  the  superior  court  of  B.  county  was 
without  merit.  Atlantic  &  B.  R.  Co.  v.  John- 
son.  127  Ga.  392,   56   S.   E.   482. 

10.  Under  the  Arkansas  statute  (Kirby's 
Dig.  §§  1194.  1195^,  the  clerk  is  not  required 
to  certify  that  the  transcript  contains  all 
the  evidence.  His  duty  is  merely  to  send  up 
a  duly  authenticated  transcript  of  the  rec- 
ord. Dierk's  Lumber  &  Coal  Co.  v.  Cunning- 
ham [Ark.]  99  S.  W.  693.  Where  the  court 
can  consider  only  a  complaint  and  demurrer 
thereto  a  certificate  of  the  clerk  that  the 
transcript  contains  true  copies  of  those  pa- 
pers is  sufficient.  Kootenai  County  v.  Hope 
Lumber  Co.    [Idaho]    89  P.   1054. 

11.  Objection  to  the  certificate  of  the  trial 
judge  to  the  judgment  roll  cannot  be  raised 
except  by  a  motion  duly  made  prior  to  the 
submission  of  the  argument  on  the  merits 
of  the  appeal.  McLain  v.  Nurnberg  [N.  D.] 
112   N.  W.   245. 

12.  See    7    C.    L.    191. 

13.  Agreed  statement  cannot  take  place 
of  transcript.  McDevitt  v.  Brvant  [Md.]  64 
A.   931. 

14.  Barney  v.  Elkhart  County  Trust  Co. 
[Ind.]  79  N.  E.  492.  On  appeal  under  Burns' 
Ann.  St.  1901,  §  4225,  from  county  commis- 
sioners to  circuit  court,  it  was  appellant's 
duty  to  see  that  auditor  filed  transcript  in 
proper  time.  Kelly  v.  Lawson  [Ind.  App.] 
80  N.  E.  553.  It  is  not  necessary  or  proper 
to  flip  transcript  until  after  leave  to  appeal 
Is  granted,  and  the  transcript  filed  after 
such  time  is  the  only  one  that  will  be  con- 
sidered. Atkinson  v.  Maris  [Ind.  App.]  SI 
N.  E.  745.  Code  Prac.  §  738,  requiring  filing 
of  transcript  in  ofRce  of  clerk  of  court  of 
appeals 'at  least  twenty  days  before  the  first 
day  of  second  term  of  that  court  after 
granting  of  appeal  applies  to  appeals  granted 
by  the  clerk  of  the  court  of  appeals  as  well 
as  to  other  appeals.  Rush  v.  Handlev.  30  Kv. 
L.  R.  170.  97  S.  W.  726.  Piling  timely  where 
within  tho  twenty  days  though  not  within 
the  two  years  allowed  for  appeal  where  ap- 
peal was  allowed  within  the  two  years.  Id. 
Under  Acts  1900,  p.  150,  no.  92,  appeals,  ex- 
cept in  parish  of  Orleans,  are  returnable  to 
supreme  court,  whether  in  term  time,  or 
vacation,  in  not  less  than  fifteen  nor  more 
than  sixty  days,  exclusive  of  days  of  grace, 
after  date  of  order  of  appeal,  except  by  con- 
sent of  parties.  Brooks  v.  Smith  [La  ]  43 
So.  399.  Where  extension  of  time  has  been 
granted  to  file  transcript,  and  return  day 
fixed,  no  days  of  grace  are  allowed.  Id. 
Return  day,  or  extension  of  return  day, 
fixed  for  date  within  period  of  vacation  can- 
not be  extended  by  implication  to  first  day  of 


next    term    of    supreme    court.     Id.      Statute 
held  to  have  repealed  Acts  Ex.  Sess.  1870.  p. 
10,  no.  45,  in  so  far  as  appeals  from  country 
parishes    are    concerned.     Id.     Where    trans- 
cript   is    not    filed    in    time    and    time    is    not 
extended,    appeal    will    be    dismissed,    though 
good   reason   for  delay   is  shown,   court   hav- 
ing no  power  to  extend  time  after  time  fixed 
by  code  has  expired.     Alford  v.  Guft'v,  30  Ky 
L.    R.    54,    97    S.    W.    369.     The    fact    that    ap- 
pellant   removed    the    case    into    the    Federal 
courts  after  judgment  was  rendered  against 
him    in    the    state    court    and    the    same    was 
not    remanded    until    after   the    expiration    of 
the  time  for  serving  and  filing  a  transcript, 
does    not   excuse    his   failure    to    file.     Finney 
v.   American   Bonding  Co.    [Idaho]    90   P.    859 
By    the    express   provisions   of   Rev.    St.    1901, 
par.   1582,   the   record  of  a  case  must   be  filed 
in     the    supreme    court    within     thirty    days 
after    the    perfection    of    the    record    in    the 
district    court.     Leatherwood    v.    Richardson 
[Ariz.]  89  P.  503.     The  phrase  in  court  rule  2 
(7S    Pac.    vii),    providing    that    "when    there 
IS   a   proceeding   pending   for   the    settlement 
of    a    bill    of    exceptions"    the    period    within 
which  the   transcript  must  be   filed  does  not 
commence   to    run    until,    etc.,   related   to   any 
proceeding    actually    pending,    regardless    of 
whether     the     bill     can     be     legally     settled. 
Dernham  v.  Bagley    [Cal.]    90  P.   543.     Under 
par.     9,     rule    27     (32    Pac.    v),     requiring    a 
transcript   to  be   served   and   filed   in   the  su- 
preme court  within  60  days  after  the  appeal 
is  perfected,  a  transcript  not  filed  for  nearly 
two   years   is   too    late.     Finney   v.    American 
Bonding    Co.    [Idaho]    90    P.    859.     Since    the 
statute   does   not   fix   the   time   for   filing   the 
transcript    and    papers    in    the   county    court 
on  appeal  from  the  police  magistrate's  court 
by  the  citj'  they  must  be  filed  within  a  rea- 
sonable   time.     Hummel   v.   Ouray    [Colo.]    88 
P.    582.     B.    &    C.    Comp.    §    553,    requires    the 
transcript    to    be    filed    within    30    days    afte" 
the   appeal   is  perfected,    §    549   gives   the   ad- 
verse  party   5    days   after   the   service   of  the 
undertaking    to    object    to    the    sureties,    and 
§   531   provides  that   in  computing  such   time 
the  first  day  shall   be   excluded  and  the   last 
included.     Held  that  where   the   undertaking 
was  served  on  August  24th  a  transcript  filed 
on    September    29th    was    timol.v.     Boo  the    v. 
Scriber    [Or.]    87    P.    887.     When    the    records 
show   that   ample   time   has   elapsed   between 
the  perfecting  of  an  appeal  and  the  opening 
of  the   term   of   the   supreme   court   at  which 
it    must    be    heard    within    which    to    comply 
with    the    rules   of   the    court   relative    to    the 
filing  of  an  abstract  and  brief  and  no  attempt 
is  made  to  excuse  the  delay,  the  appeal  will 
be   dismissed.     Brink  v.   Whisler    [S.  D.]    110 
N.   W.   94. 

15,  An  order  extending  the  time  for  filing 
a  transcript  on  appeal  cannot  be  attacked  on 
a  motion  to  dismiss  the  appeal.  Garel  v. 
Page  [Cal.  App.]  88  P.  591.  An  application 
for  extension  of  time  for  filing  a  transcript 
will    ordinarily    be    granted    where    no    delay 
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(§  10)  D.  Amendment  and  correction}^ — Until  the  record  is  sent  up  the 
lower  court  has  full  power  to  correct  it."  After  it  is  filed  in  the  appellate  court, 
the  practice  in  some  states  is  to  make  corrections  in  the  appellate  courtr"  Avhile  in 
others  the  appellate  court  disclaims  such  power/^  and  the  record  will  be  returned 
for  correction,--  or  the  amendment  made  below  and  brought  up  -^  on  leave  -*  or 


in  the  hearing  will  result  therefrom.  Id. 
Where  time  is  insufficient,  appellant  should 
apply  for  extension  under  code  Prac.  883. 
Hayes  v.  Mayer,  117  La.  1067,  42  So.  505. 
T\'here  on  second  day  of  term  time  is  given 
to  file  an  additional  transcript,  appellate 
court  is  without  power  after  expiration  of 
such  period  to  further  extend  the  time.  Mc- 
Donald V.  Greenwood,  124  111.  App.  163.  In- 
ability of  clerk  to  make  out  transcript  be- 
cause some  of  proceedings  were  lost,  held 
sTood  reason  for  extending  time  for  filing  It. 
Alford  V.  Guffy,  30  Ky.  L.  R.  54,  97  S.  W.  369. 
"Where  the  delay  for  the  return  of  an  appeal 
lias  been  extended,  and  the  transcript  is  not 
filed  in  the  supreme  court  until  after  the 
return  day,  the  appeal  will  be  dismissed. 
Succession  of  Theriot  [La.]  43  So.  265.  Where 
tliere  is  not  sufficient  time  betw^een  tlie  per- 
fecting of  an  appeal  and  the  time  when  an 
abstract  and  brief  must  be  filed,  in  which 
to  prepare,  serve,  and  file  same,  appellant 
should  obtain  the  consent  of  opposing  coun- 
sel or  an  order  of  the  supreme  court  for  an 
extension.  Brink  v.  Whisler  [S.  D.]  110  N. 
T^^  94.  Where  appellant's  attorneys  made 
timely  request  of  court  stenographer  for 
transcript  of  record,  which  the  latter  failed 
to  furnish  because  of  alleged  excess  of  work 
on  hand,  a  motion  for  extension  of  time  to 
perfect  appeal  was  granted,  conditionally. 
Love    V.    Turner,    75    S.    C.    547,    56    S.    E.    232. 

16.  Appeal  not  effective  until  transcript  is 
filed  in  appellate  court.  T\'ade  v.  Goza,  78 
Ark.  7,  96  S.  W.  388.  Appeal  held  perfected 
on  filing  so  far  as  limitations  were  con- 
cerned though  no  notice  had  been  given. 
Xiemitz    v.    State    [Ind.    App.]    78   tv.    E.    357. 

17.  Where  judge  filled  out  order  to  steno- 
grapher for  transcript  to  be  delivered  to 
appellant  instead  of  fixing  time  for  filing, 
case  was  one  for  application  to  Supreme 
Court  for  leave  to  file  bill  of  exceptions. 
See  Court  and  Practice  Act  1905,  §§  71,  72, 
473,  490.  Baker  v.  Tyler  [R.  I.]  66  A.  65. 
Belief  of  appellant  as  to  intentions  of  judge 
in  retaining  bill  without  signing  it  held  not 
an  accident,  mistake,  or  unforseen  circum- 
stance, excusing  appellant  from  filing  peti- 
tion in  appellate  court  for  allowance  of  bill 
within  thirty  days.  See  Court  &  Practice 
Act  1905,  §  473.  Hartley  v.  Rhode  Island  Co. 
[R.  I.]  66  A.  576.  Where  on  appeal  from  dis- 
trict court  to  supreme  court  no  point  was 
taken  by  appellee  on  account  of  appellant's 
failure  to  bring  up  judgment  record  with 
state  of  case,  appellant  was  allowed  time 
to  perfect  the  appeal  bj'  bringing  up  such 
record.  Katzin  v.  Jenny  [N.  J.  Law]  65  A. 
192.  Where  delay  was  caused  by  omission 
of  register  and  not  due  to  any  fault  of  ap- 
pellant or  his  attorney.  Koenig  v.  Ward 
[Md]  65  A.  345.  Where  there  is  a  default 
in  the  service  of  a  case  on  appeal,  or  in  the 
filing  of  the  case  as  settled,  an  application 
to  open  the  default  should  be  made  to  the 
special  term:  but  where  the  default  con- 
sists in  a  failure  to  file  or  serve  the  printed 
copy    of    the    papers    upon    which    the   appeal 


is  to  be  heard  as  required  by  rule  41  of  the 
general  rules  of  practice,  the  default  must 
be  relieved  against  in  the  appellate  division. 
Hanson  v.  Walsh  101  N.  Y.  S.  1061.  "U'here 
the  papers  constituting  the  record  proper 
have  been  misplaced  without  any  laches  on 
the  part  of  appellant,  the  proper  course  is 
to  file  the  case  on  appeal  "settled,"  and 
ask  for  a  certiorari  for  the  record  proper. 
Slocumb  v.  Philadelphia  Const.  Co.,  142  N. 
C.    349,    55    S.    E.    196. 

18.  See    7    C.    L.    192. 

19.  Atkinson  v.  Maris  [Ind.  App.]  81  N. 
E.  745.  Where  the  record  does  not  show  the 
date  of  actual  entry  of  the  judgment,  the 
trial  court  should  on  motion,  even  after  an 
attempted  appeal,  correct  it  upon  a  showing 
as  to  the  actual  date  upon  which  the  entry 
was  made.  Hoffman-Bruner  Granite  Co.  v. 
Stark    [Iowa]    108   N.  T\".   329. 

20.  Discrepancy  between  verified  applica- 
tion under  Gen.  St.  1902.  §  801,  to  rectify 
an  appeal,  and  the  finding  does  not  neces- 
sarily dispense  with  the  necessity  of  a  veri- 
fied answer  by  appellee  as  required  by  the 
statute.     Avery   v.   White    [Conn.]    66   A.    517. 

21.  Appellate  court  could  not  correct  a 
purported  statement  of  facts  so  as  to  have 
it  precede  the  signatures  of  the  parties  and 
judge  instead  of  following  them.  T\''alker  & 
Sons  V.  Allen  [Tex.  Civ.  App.]  95  S.  W.  585. 
T\'here  the  appellee  raises  a  question  in  hi.s 
argument  which  was  not  presented  to  the 
court  below,  an  amendment  of  the  abstract 
which  will  show  the  true  record  on  the  point 
thus  made  will  be  allowed.  Biglow  v.  Rit- 
ter,  131  Iowa,  213,  108  N.  W.  218.  Where 
the  record  does  not  show  that  objections  to 
jurisdiction  because  of  defects  in  the  sum- 
mons had  been  sustained  prior  to  a  motion 
to  amend,  application  should  be  made  to  the 
trial  court  to  correct  it.  Barker  Co.  v.  Cen- 
tral   West    Inv.    Co.    [Neb.]    105    N.    W.    985. 

22.  Where  parties  in  their  briefs  refer  to 
essential  documents  which  are  not  contained 
in  the  record,  each  being  equally  derelict,  the 
record  will  be  returned  to  the  court  below 
for  amendment.  Waldman  v.  Mann,  101  N. 
Y.  S.  757.  "Where  the  notice  of  appeal  re- 
cites that  the  appeal  is  from  a  judgment  and 
the  record  does  not  contain  the  judgment, 
the  case  will  be  returned  to  the  court  below 
for  such  action  as  the  parties  deem  proper. 
Shiel  V.  Miller,  101  N.  Y.  S.  789.  Where  it 
is  impossible  to  tell  from  the  record  who 
were  parties  plaintiff  and  defendant,  it  will 
be  returned  to  the  court  below  for  correc- 
tion.     Bruck   V.   Gilmartin,    101   N.   Y.    S.    527. 

23  Where  in  response  to  rule  trial  court 
makes  answer  that  record  was  returned 
complete,  rule  for  mandamus  requiring  re- 
turn of  papers  will  be  discharged  and  de- 
positions in  denial  of  the  judge's  return  re- 
fused. Commonwealth  v.  Hutton,  32  Pa. 
Super.  Ct.  66.  Where  a  case  originally  tried 
before  a  justice  has  reached  the  court  of  ap- 
peals from  the  circuit  court,  the  court  of 
appeals  will  not  direct  the  circuit  court  to 
take  evidence  of  an  alleged  alteration  of  the 
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stipulation,^-'^  or  by  certiorari.-^  A  supergecleas  does  not  preA'ent  an  application 
to  correct  the  record.-'  Unnecessary  amendment's  will  be  stricken.-*  Superfluous 
matters  in  the  record  will  be  ignored  or  stricken.-''  The  time  within  which  amend- 
ments may  be  made  is  usually  limited  by  rule  and  where  there  is  laches  the  appli- 
cation will  be  denied.^" 


filing  mark  on  the  justice's  transcript,  and 
to  send  up  another  bill  of  exceptions  with 
such  evidence  and  the  court's  finding,  where 
such  issue  had  not  been  raised  in  the  circuit 
court.  McGuflin  v.  McQuarj^  [Mo.  App.]  102 
S.  W.  3.  On  certiorari  directing-  court  below 
to  correct  and  complete  the  record,  that 
court  may  by  nunc  pro  tunc  entry  make 
any  chang'e  necessary  to  make  the  record 
conform  to  the  facts  and  recite  accurately 
what  was  done.  Hays  v.  Wagner  [C.  C.  A.] 
150  F.  533.  Where  absence  of  seal  from 
bill  of  exceptions  has  been  corrected  by 
amendment  below  and  certified  to  appellate 
court,  the  defect  is  fully  cured.  Bunnell  v. 
Rosenberg,  126  111.  App.  196.  That  appellant 
presented  a  bill  of  exceptions  showing  that 
the  regular  judge  presided  at  the  trial  did 
not  estop  him  from  having  the  record  cor- 
rected so  as  to  show  tliat  an  attorney  not 
elected  special  judge  presided.  Arkadelphia 
Lumber  Co.  v.  Asman,  79  Ark.  284,  95  S.  W. 
134.  Contention  that  appellant  failed  to 
prove  allegation  of  his  motion  before  it  was 
overruled  held  untenable  where  court  below 
•3  overruled  it  on  the  ground  of  estoppel.  Id. 
Where  in  an  action  on  a  foreign  judgment 
it  is  urged  on  appeal  that  such  judgment 
^vas  not  properly  authenticated,  such  defect 
may  be  remedied  by  presenting  a  properly 
authenticated  judgment.  Milliken  v.  Dotson. 
102  N.  T.  S.  564.  Where  pending  an  appeal 
and  supersedeas  the  return  of  service  of  pro- 
cess commencing  a  suit  is  amended  in  the 
lower  court,  such  fact  may  be  shown  to  the 
appellate  court  by  supplemental  record. 
Gauley  Coal  Land  Ass'n  v.  Spies  [W.  Va.] 
55    S.    E.    903. 

24.  Where  a  judgment  would  be  affirmed 
except  for  an  erroneous  record  entry  show- 
ing apparent  error,  it  seeins  that  it  would 
be  proper  for  trial  court  to  amend  its  record. 
Mumma  v.  Easton  &  A.  R.  Co.  [N.  J.  Err.  & 
App.]  65  A.  208.  Upon  motion  in  tlie  ap- 
pellate court,  appellant  will  be  allowed  to 
withdraw  his  bills  of  exceptions  for  the  pur- 
pose of  having  orders  made  in  the  trial  court 
filing  them  of  record.  Eubanks  v.  Com.,  30 
Ky.  L.  R.  606,  99  S.  W.  232. 

25.  Stipulations  for  future  corrections 
will  ordinarily  be  sanctioned  if  availed  of  in 
due  time.  Cramer  v.  Springfield  Trac.  Co. 
fMo.  App.]  97  S.  W.  969.  The  bill  of  ex- 
ceptions cannot,  by  agreement  of  counsel  in 
the  appellate  court,  be  amended  by  the  in- 
sertion of  additional  evidence,  not  certified 
to  by  the  presiding  judge.  Board  of  Edu- 
cation of  Glynn  County  v.  Day  [Ga.]  57  S.  E. 
359. 

26.  Ordinarily  motions  for  certiorari  to 
complete  the  record  are  granted  without  ex- 
amination of  the  transcripts  on  file  (Mc- 
Gowan  v.  Elroy,  28  App.  D.  C.  84);  where  the 
matter  sought  to  be  brought  up  would  add 
immensely  to  the  record,  the  court  will  look 
into  the  transcript  to  see  if  there  is  reason- 
able ground  for  granting  the  motion  (Id.). 
Failure  of  the  clerk  to  include  in  the  record 
a  rule  of  the  trial  court  which  provided  that 
it  sliould  be  included  in   the  record  of  every 


case  is  such  a  defect  as  may  be  corrected  by 
certiorari  on  suggestion  of  diminution.  Sey- 
mour v.  Southern  R.  Co.  [Tenn.]  98  S.  W. 
174.  The  appellate  court  will  not  by  cer- 
tiorari direct  the  trial  court  to  make 
changes  in  the  case  on  appeal,  where  a  letter 
from  the  trial  judge  states  that  in  his  opin- 
ion the  statement  is  fair  and  correct  in  all 
the  material  parts.  Slocumb  v.  Philadelphia 
Const.  Co.,  142  N.  C.  349,  55  S.  E.  196.  Either 
party  may  have  record  corrected  or  supplied 
with  necessary  matter  by  writ  of  certiorari. 
Price  v.   Huddleston    [Ind.]    79  N.   E.    496. 

27.  Pickeren  v.  Northcutt  [Ark.]  102  S. 
W.  70S. 

28.  One  will  not  be  permitted  to  bring  up 
unnecessary  or  immaterial  matters,  and  ac- 
cordingly, a  motion  to  compel  the  bringing 
up  of  the  evidence  below,  on  appeal  from  dis- 
missal of  a  bill  of  review,  will  be  denied. 
McGowan  v.  Elroy,  28  App.  D.  C.  84. 

29.  Appeal  records  siiould  not  be  encum- 
bered with  unnecessary  recitals  and  such 
will  be  stricken.  Howell  v.  Hess,  28  App. 
D.  C.  167.  On  appeal  from  decision  of  com- 
missioner of  patents  awarding  a  priority  in 
interference,  certain  briefs,  copies  of  pat- 
ents, etc.,  held  improperly  included  in  trans- 
cript.    Id. 

30.  Under  the  Missouri  statute  (Rev.  St. 
1899,  §  813),  and  appellate  court  rule  15,  an 
appellant  cannot  amend  his  abstract  one  day 
before  the  cause  is  set  for  trial  in  the  ap- 
pellate court,  and  cannot,  after  submission 
of  the  case,  file  amended  abstracts  without 
the  permission  of  the  court.  Fleisher  v. 
Hinde,  122  Mo.  App.  218,  99  S.  W.  25.  Per- 
mission to  file  new  bill  of  exceptions  not 
grantabl^  after  argument  on  appeal.  Pitts- 
burg Gas  &  Coke  Co.  v.  Goff-Kirby  Coal  Co. 
[C.  C.  A.]  151  P.  466.  After  mandate  Issued, 
motion  to  recall  It  and  to  file  additional 
transcript  too  late.  Smith  v.  Cosey,  26  App. 
D.  C.  569.  Leave  to  cure  defects  in  abstract 
denied  by  appellate  court  where  application 
was  not  made  till  shortly  before  hearing 
and  oversight  of  counsel  was  the  only  ex- 
cuse given.  Redd  v.  Missouri  Pac.  R.  Co., 
122  Mo.  App.  93,  98  S.  W.  89.  Where  appeal 
from  county  court  was  dismissed  because 
suit  was  not  within  original  jurisdiction  of 
county  court,  and  there  was  no  appeal  bond 
or  transcript  from  justice's  court  showing 
that  it  was  pending  in  county  court  on  ap- 
peal, held  that  .subsequent  motion  for  re- 
hearing and  certiorari  to  bring  up  appeal 
bond  and  transcript  from  justice's  court 
would  be  overruled  where  no  excuse  was 
made  for  failure  to  bring  them  up  originally. 
St.  Louis  &  S.  F.  R.  Co.  v.  Pottigrew  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  986,  97  S.  W.  338. 
A  record  will  not  be  corrected  so  as  to  show 
.service  of  citation  on  defendants  in  error,  if, 
when  upon  motion  to  dismiss  grounded  in 
part  upon  failure  to  perfect  service  of  cita- 
tion, plaintiff  in  error  did  not  move  to  cor- 
rect the  record.  Aspley  v.  Alcott  [Tex.  Civ. 
App.]  99  S.  W.  1133.  Where  a  hearing  on 
appeal  has  been  continued  to  give  appellant 
an    opportunity    to    correct    the    record,    and 
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§  11.  Practice  and  proceedings  in  appellate  court  before  Tiea.mng.  A.  Joint 
and  several  appeals:  consolidation,  s.everance.^'^ — Several  orders  or  judgments  may 
sometimes  be  brought  up  by  the  same  appeal,^-  and  several  appeals  may  sometimes 
be  consolidated,^^ 

(§  11)  B.  Original  and  cross  proceedings.^* — The  cross  assignment  of  errors 
is  treated  elsewhere.'^  The  appellee  cannot  complain  of  provisions  of  the  decree 
unless  there  is  a  cross  appeal.^®  The  plaintiff's  failure  to  appeal  from  a  judgment 
in  favor  of  one  of  two  joint  defendants  eliminates  such  defendant  from  the  case  so 
far  as  the  questions  involved  in  an  appeal  by  the  other  defendant  are  concerned.^' 

(§  11)  C.  Amendment  of  parties.^^ — Amendment  and  substitution  may  be  al- 
lowed in  case  of  the  death  of  a  party.^®  So,  too,  necessary  parties  who  have  been 
omitted  may  be  brought  in  by  way  of  amendment.**' 


the  time  in  which  to  make  the  correction  I 
has  expired,  the  court  must  determine  the  | 
case  upon  the  record  as  it  stands.  Jones  v. 
Mitchell  [Ark.]  102  S.  W.  710.  A  record 
omitting-  a  part  of  the  pleading-s  cannot  be 
amended  after  tlie  expiration  of  a  year  from 
rendition  of  judgment  in  the  lower  court. 
Vanhorn  v.  Vanhorn  [Kan.]  88  P.  62.  An 
appellant's  motion  to  postpone  hearing  on 
appellee's  motion  to  dismiss  or  affirm,  in  or- 
der to  make  a  stipulation  and  a  part  of  the 
testimony  a  part  of  the  record,  denied  where 
no  excuse  was  offered  for  failure  to  make 
the  testimony  a  part  of  the  record.  Jones 
V.    Starr,    2  6   App.   D.    C.    64. 

31.  See   7   C.  L.   193. 

32.  Two  judgments  signed  same  daj%  one 
making  absolute  rule  to  annul  premature 
appointment  of  administrator,  and'  other 
maintaining  an  opposition  to  his  appoint- 
ment. Succession  of  Weincke  [La.]  42  So. 
776. 

33.  Two  cases,  one  brought  up  by  ^vrit 
of  error  an^  one  by  appeal  consolidated, 
wliere  they  were  in  fact  the  same.  Nixon  v. 
Malone  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  715, 
35  S.  W.  577. 

34.  See    7    C.    L.    193. 

3."  See  post,  this  section,  subd.  E.  3,  Cross 
Errors. 

36.  Patterson  v.  Patterson,  200  Mo.  335, 
9<?  S.  W.  613;  Anderson  v.  Fry,  102  N.  Y.  S. 
112:  Matthews  v.  Fry  [N.  C]  55  S.  E.  787. 
FTencf\  on  plaintiff's  appeal  from  judgment 
wholly  in  defendant's  favor,  defendant  can- 
not bring  up  bill  of  exceptions  to  revie'w 
findings,  since  such  judgment  is  not  appeal- 
able by  him.  Patterson  v.  Patterson,  200 
Mo.  335,  9S  S.  W.  613.  One  who  succeeds  in 
}iaving  a  decree  modified  so  as  to  uphold 
trust  as  to  him  alone  may  not  on  appeal,  he 
himself  not  appealing,  go  beyond  supporting 
the  modified  decree  and  opposing  the  assign- 
ments of  error.  Landram  v.  Jordan,  203  U. 
S.  56,  51  Law.  Ed.  88.  Error  prejudicial  to 
respondent  cannot  be  corrected  without  a 
fross  appeal,  particularism  where  he  did  not 
call  the  attention  of  the  trial  court  to  it. 
In  re  Switzer  [Mo.]  98  S.  V\'.  461.  V\^rit  of 
error  awarded  defendant  does  not  bring  up 
action  of  trial  court  in  sustaining  demurrer 
to  declaration.  Jenkins  v.  Chesapeake  &  O. 
n.  Co.  [^T.  Va.]  57  S.  E.  48.  Judgment 
cannot  be  disturbed  as  between  coappellees. 
Garner  v.  Freeman  [La.]  42  So.  767.  T^'here 
judgment  is  rendered  in  petitory  action 
against  two  or  more  persons  claiming  in- 
terest in  property,  and  appeals  are  taken 
by    some    of    the    parties    cast    and    not    by 


others,  plaintiff  and  parties  not  appealing 
are  coappellees,  and  as  between  them  judg- 
ment cannot  be  reversed  or  amended  upon 
an  answer  filed  by  either  in  the  appellate 
courts.  In  re  Interstate  Land  Co.  [La.]  43 
So.  173.  Cross  assignment  raising  question 
of  jurisdiction  of  trial  court  over  certain 
trustees,  who  were  originallj^  parties  de- 
fendant, held  not  open  to  consideration 
where  there  was  no  controversy  between 
them  and  appellant,  and  no  appeal  bond  was 
filed  by  them  or  by  appellee.  Houston  Ice 
&  Brew.  Co.  v.  Nicolini  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  663,  96  S.  W.  84.  Prior  to 
statute  of  1905,  cross  appeal  in  equity  could 
be  prosecuted  by  filing  brief  in  due  season 
assailing  decree  appealed  from,  and  such 
brief  will  be  deemed  to  have  been  filed  in 
due  season  where  appellant  neither  objects 
to  service  or  filing  thereof,  nor  moves  to 
have  it  stricken  from  the  record  as  having 
been  filed  out  of  time.  Meade  Plumbing,  H. 
&  L.  Co.  V.  Irwin  [Neb.]  Ill  N.  T\^  636;  Hahn 
V.  Bonacum  [Neb.]  109  N,  W.  368. 

Court  rule  9  [45  S.  E.  vi]  as  to  practice  in 
writ  of  error,  makes  whole  case  reviewable 
regardless  of  absence  of  cross  appeal.  Singer 
Mfg.   Co.  v.  Bryant,  105  Va.  403,   54  S.  E.   320. 

Cross  appeal  brings  up  only  questions 
decided  in  favor  of  appellant  or  any  co- 
appellee  against  the  appellee  praying  the 
cross  appeal.  Ki^-by's  Dig.  §  1225.  Wade  v. 
Goza,  78  Ark.  7,  96  S.  W.  388. 

37.  "Where  a  railroad  company  and  con- 
struction company  were  sued  jointly  for  in- 
juries caused  by  fellow  servant,  and  plain- 
tiff did  not  appeal  from  a  judgment  for  the 
railroad  company,  he  could  not  on  appeal 
by  the  construction  company,  urge  that  the 
two  companies  were  practically  identical 
and  that  hence  the  fellow-servant  rule,  as  in 
cases  against  railroads,  did  not  apply.  Brad- 
ford  Const.   Co.   V.   Heflin    [Miss.]    42   So.   174. 

38.  See    7    C.    L.     194. 

39.  Where  trustee,  in  action  against  him 
in  his  representative,  dies  after  filing  peti- 
tion in  error  but  before  submission,  his  suc- 
cessor will  be  substituted  instead  of  enter- 
ing an  order  finally  disposing  of  cause  as  of 
date  prior  to  its  submission  and  before  his 
death.  Field  v.  Leiter  [Wyo.]  90  P.  378. 
Wliere  intermediate  appellate  court  afl^lrmed 
judgment  not  knowing  of«  death  of  an  ap- 
pellee, error  could  be  corrected  on  further 
appeal,  "^'ilhlte  v.  Skelton  [C.  C.  A.]  149 
F.  67.  Several  reasons  given.  Id.  Where 
deceased  litigant  had  conveyed  his  interest 
and  there  was  no  counterclaim  in  the  action, 
the    grantee    or   successor    should    be    substi- 
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(§11)  D.  Calendars,  trial  doclcets,  terms.*^ — The  case  nmPt  be  docketed  in 
tlie  appellate  court  for  trial  *-  at  the  proper  term,*'  and  is  before  the  court  for 
hearing  as  of  the  date  to  which  it  is  set.** 

(§  11)  E.  Forming  issues;  j^Ieading.  assir/iiing.  and  specif ging  error.  1.  In 
general.*'^ — The  assignment  of  errors  is  appellant's  pleading  tendering  an  issue  of 
law/^'  and  generall}'-  must  be  filed  in  the  appellate  court.*'  In  some  states  it  is 
]-equired  that  the  assignment  of  errors  must  be  filed  simultaneously  with  the  entiy 
of  the  appeal,*^  or  must  be  made  on  the  transcript  itself,*®  or  in  the  appellant's 
proper  book.^°     Assignments  first  made  in  the  repty  brief  will  not  be  considered.^^ 

EiTOiTs  not  assigned  will  not  ordinarily  be  considered,^-  but  fundamental  er- 


tuted  rather  than  the  representative  (Twad- 
dle V.  Winters  [Nev.]  89  P.  289),  but  where 
there  are  several  successors  holding  as  ten- 
ants in  common,  they  need  not  all  be  sub- 
stituted (Id.).  Where  there  is  conflict  be- 
tTveen  statute  and  supreme  court  rule  as  to 
substitution  of  parties,  the  former  controls. 
Id.  Held  no  conflict  between  Supreme  Court 
Rule  9  (73  Pac.  xiii),  and  Comp.  L.aws, 
§  3111.  the  two  agreeing'  in  allowing  the 
substitution  of  the  representative  of  a  de- 
ceased litigant,  but  the  statute  going  further 
and  providing  for  subsitution  of  a  successor 
or  transferee  of  interest.  Id.  Under  Comp. 
Laws,  §  3111,  death  of  litigant  and  failure 
to  substitute  his  representative  does  not 
oust  supreme  court  of  jurisdiction  and  ren- 
der  its   decision   void.     Id. 

40.  The  right  to  amend  a  writ  of  error 
and  citation  by  adding  omitted  plaintiffs  de- 
pends upon  whether  the  record  shows 
enough  to  authorize  the  amendment  under 
Rev.  St.  §  1005,  and  if  it  appears  from  the 
record  that  the  omission  was  accidental,  the 
amendment  should  be  allowed.  Thomas  v. 
Green  County  [C.  C.  A.]  146  F.  969.  Assign- 
ment held  amendable  by  inserting  names  of 
administrators  as  parties  appellee  when  it 
affirmatively  appeared  that  the  administra- 
tors had  been  appointed,  were  represented 
by  counsel,  and  filed  a  brief  on  the  merits, 
and  the  amendment  would  not  affect  the  con- 
sequences of  either  an  affirmance  or  a  re- 
versal. Pierse  v.  Bronnenberg's  Estate 
[Ind.  App.]  78  N.  E.  1045.  Necessary  parties 
appellant  cannot  be  brought  in  by  amend- 
ment of  assignment  of  errors  after  expira- 
tion of  time  limit  for  appeal.  Brown  v 
Brown  [Ind.]  SO  N.  E.  535;  Polk  v.  Johnson 
[Ind.]  79  N.  E.  491.  Selection  of  wrong  party 
as  appellee  cannot  be  remedied  by  amend- 
ment bringing  in  proper  party  after  expira- 
tion of  time  limit  on  the  appeal.  Hurst  v. 
Hawkins    [Ind.   App.]    79   N.   E.   216. 

41.  See  7  C.  L.   194. 

42.  Case  not  before  appellate  court  for 
hearing  until  assigned  on  trial  docket.  Walt 
v.   Atchison,    etc.,   R.   Co.    [Mo.]    103   S.   W.    60. 

43.  Clerk  of  supreme  court  must  inspect 
all  bills  of  exceptions  and  enter  case  therein 
upon  docket  for  proper  term,  even  though 
term  to  which  case  is  returnable  in  certifi- 
cate of  the  judge  is  erroneously  stated 
therein,  tlie  action  of  clerk  in  the  premises 
being,  of  course,  always  subject  to  review. 
Gray    v.    Gray,    127    Ga.    345,    56    S.    E.    43S. 

44.  Where  on  motion  of  appellee  an  ap- 
peal is  submitted  as  of  a  date  prior  to  that 
on  which  appellant's  argument  was  filed, 
it  is  before  the  court  without  argument  for 
appellant  and  cannot  be  considered.  Miller 
v.   Machinery   Mut.   Ins.   Ass'n    [Iowa]    109   N. 

W.  ns. 


45.  See   7   C.    L.    195. 

46.  The  assignment  of  error  in  a  strict 
common-law  sense  is,  in  effect,  the  complaint 
or  declaration  of  the  plaintiff  in  error,  and 
resembles  in  every  material  respect  the  ini- 
tial pleading  in  a  court  of  original  jurisdic- 
tion. Scott  V.  Great  Western  Coal  &  Coke 
Co.,    223    111.    271,   79   N.   E.   53, 

47.  Requirement  of  Equity  Rule  92  that 
statement  of  errors  be  filed  in  trial  court 
does  not  dispense  with  necessity  of  filing 
asslgnme'nt  in  appellate  court.  Jones  v. 
Weir  [Pa.]  66  A.  550.  Supreme  Court  Rule 
26,  requiring  appellant  to  assign  errors  in 
writing,  signed  by  himself  or  counsel,  and 
serve  a  copy  thereof  on  respondent  and  file 
the  original  with  the  clerk  of  the  supreme 
court,  is  not  complied  with  by  appellant 
placing  in  his  abstract  what  purports  to  be 
an  assignment  of  errors.  Lyon  v.  Mauss 
[Utah]   87  P.  1014. 

48.  Rev.  Laws,  c.  162,  §  10.  Codwise  v. 
Livermore   [Mass.]    SO  N.   E.   609. 

49.  Assigning  of  errors  on  separate  sheets 
of  paper  and  attaching  same  to  page  of 
transcript  with  paper  fastners  held  not  com- 
pliance with  rule,  and  such  assignment 
cannot  be  considered.  Hunter  .v.  Louisville 
&  N.  R.  Co.    [Ala.]    43  So.  802. 

50.,  Rule  requiring  appellant  to  print  in 
his  paper  book  a  statement  of  the  question 
involved  is  highly  mandatory  and  if  not 
complied  with  the  appeal  will  be  non-pros- 
sed. Rabinowitz  v.  Kenah,  31  Pa.  Super.  Ct. 
334.  Rule  requiring  a  concise  statement  of 
question  involved  to  be  printed  in  appellant's 
paper  book  held  mandatory  and  violated  by 
printing  a  long  statement.  McMellen  v, 
AA'illiamson,   32   Pa.   Super.   Ct.    263. 

51.  Unless  good  excuse  is  shown  and 
leave  of  court  is  obtained.  Isabella  Gold 
Min.  Co.  V.  Glenn  [Colo.]  S6  P.  349.  This 
rule  is  not  subject  to  waiver  by  appellee. 
Id.  Fact  that  appellee  in  answer  to  point 
raised  for  first  time  in  appellant's  reply 
brief  cited  authorities  on  Issue  is  not  waiver 
of  appellant's  tardiness  where  appellee  also 
objects     to     the     consideration     thereof      Id. 

52.  Texas  &  P.  R.  Co.  v.  Weatherby  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  809,  92  S.  W.  SS; 
Strosnider  v.  Turner  [Nev.]  90  P.  581;  Dan- 
iels V.  Johnston  [Colo.]  89  P.  811;  Haynes  v. 
Sherwin-Williams  Co.,  126  111.  App.  414; 
Shedd  V.  Seefeld.  126  111.  App.  375. 

AiInii.<isions  of  evidence:  Overruling  mo- 
tion to  exclude  witness'  answer.  Nevers 
Lumber  Co.  v.  Fields   [Ala.]    44  So.  81. 

Instructions:  Omissions  in  instructions. 
Shupack  V.  Gordon  [Conn.]  64  A.  740.  Re- 
fusal of  instruction.  Kirk  v.  Salt  Lake  City 
[Utah]  89  P.  458.  Peremptory  instruction.s. 
American  Surety  Co.  v.  San  Antonio  L  &  T. 
Co.    [Tex.  Civ.  App.]   98  S.  W.  387.     Direction 
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rors  may  bo  reviewed  though  not  assigned.''^  As  a  general  rule,  where  a  motion 
for  a  new  trial  is  necessary  to  preserve  errors  at  the  trial,  the  denial  of  such  motion 
]nust  also  be  assigned."*  Assignments  must  name  all  the  parties,^^  and  must  Ix' 
sufficiently  identified  with  the  party  who  files  it,  the  cause  and  the  court.^®  Failure 
to  designate  the  special  capacity  of  the  appellants  is  not  necessarily  fatal,^'  but 
the  right  of  the  party  to  assign  errors  must  appear.^*  Questions  upon  which  the 
jurisdiction  of  the  appellate  court  depends  must  be  presented  by  the  assignment  of 
errors/"" 


of    verdict.     Teakle    v.    San    Pedro,    etc.,    R. 
Co.    [Utah]     90    P.    402. 

Fin4liii;;s  and  Judgment.  Finding  on  wliicti 
tliere  is  no  assignment  will  not  be  disturbed. 
Bandy  v.  Gates  [Tex.  Cr.  App.]  16  Tex.  Ct. 
Uep.  Sll,  97  S.  W.  710;  Pittsburgli.  etc.,  R.  Co. 
V.  Bovard,  121  111.  App.  49.  Failure  to  as- 
.sign  as  error  that  findings  are  contrary  to 
or  not  supported  by  the  evidence  warrants 
court  in  refusing  to  searcli  the  record.  My 
Laundry  Co.  v.  Schmeling,  129  Wis.  597,  109 
X.  W.  540;  objection  that  judgment  for  lius- 
band  and  wife  for  damages  for  injuries  did 
not  separately  assess  damages.  Sperbeck 
v.  Camden  &  S.  R.  Co.  [N.  J.  Law]  64  A.  1012. 
Where  appellant  only  complains  of  so  much 
of  a  judgment  granting  divorce  and  allow- 
ing alimony  as  relates  to  alimony,  the  ap- 
pellate court  can  only  review  the  judgment 
in  respect  to  the  question  of  alimony.  Pat- 
rick v.  Patrick,  30  Ky.  L.  R.  1364,  101  S.  W. 
32S 

Co.sts:     Failure  to  tax  costs  against  plain- 
tiff   on    account    of    two    defendants    whose 
pleas   of    coverture    were    sustained    and    an- 
other   who    died    and    as    to    whom    suit    was  [ 
abated.      Prestwood    v.    McGowan     [Ala.]     41  j 
So.    779.  .' 

Conditional  assignment:  Request  in  brief 
to  consider  certain  assignment  if  court 
should  remand  case  held  waiver  of  ques-  '• 
tions  raised  by  such  assignment  where  case  1 
was  not  remanded.  Houston  Ice  &  Brew. 
Co.  V.  Nicoline  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  663,   96  S.  TV.  84. 

53.  Where  error  is  not  fundamental  and 
there  is  no  assignment  at  all,  appellate 
court  has  no  discretion.  Carrera  v.  Dibrell 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  587,  95  S. 
W.  628. 

Held  reviewable:  Question  as  to  whether 
action  judgment  in  which  was  appealed 
from  could  have  been  maintained  will  be  re- 
viewed. Magoun  v.  Quigley.  115  App.  Div. 
226.  100  N.  T.  S.  1037.  Alleged  error  in 
declarations  of  law  depending  on  construc- 
tion of  a  written  contract  set  out  in  bill 
of  exceptions.  Alexander  v..  Beekman  Lum- 
ber Co.,  78  Ark.  169,  95  S.  W.  449.  Funda- 
mental error  in  including  interest  in  judg- 
ment apparent.  Missouri,  etc.,  R.  Co.  v. 
State  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  21, 
97  S.  "U'.  720.  Rev.  St.  1895,  art.  1333,  does 
not  require  a  trial  judge  to  file  conclusions 
of  law  and  fact  unless  requested,  and  when 
conclusions  are  voluntarily  filed,  no  assign- 
ment of  error  on  findings  therein  contained 
is  necessary  to  an  attack  of  the  judgment 
for  not  being  supported  by  the  evidence. 
City  of  Houston  v.  Kapner  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.  331,  95  S.  W.  1103.  Where 
note  sued  on  showed  on  its  face  that  it  had 
been  altered,  and  uncontradicted  evidence 
showed  that  it  was  done  without  knowledge 
or  consent  of  makers,  and  at  instance  and 
with    connivance   of   payee,    held   that,    under 


Rev.  St.  1S9j,  art.  1014,  error  could  be  con- 
sidered though  not  assigned.  Adams  v.  Fair- 
cloth  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  16, 
97    S.    W.    507. 

Held  not  reviewable.  Behn,  Meyer  &  Co. 
V.  Campbell  &  Go  Tauco,  205  U.  S.  403,  51 
Law.  Ed.  857.  Though  main  issue  was 
whether  certain  property  was  homestead, 
exclusion  of  evidence  of  its  abandonment  is 
not  such  fundamental  error  as  will  be  re- 
viewed in  the  absence  of  an  assignment  of 
error  Linn  v.  Waller  [Tex.  Civ.  App.]  98 
S.  W.   430. 

54.  Whitacre  v.  Xichols  [Old.]  87  P.  865; 
Martin  v.  Gassert  [Okl.]  87  P.  586.  Insuffi- 
ciency of  evidence.  Harrington  v.  Butte  & 
Boston  Min.  Co.  [Mont  ]  90  P.  748.  Jury's 
finding  on  controverted  questions  of  fact. 
Nashville,  etc.,  R.  v.  Moore   [Ala.]   41  So.  984. 

55.  Supreme  Court  Rule  6.  Hoag  v.  Deter 
[Ind.]  78  N.  E.  331.  Personal  representa- 
tives of  deceased  party  below  must  be 
named.  La  Porte  Land  Co.  v.  Morrison  [Ind.] 
78  N.  E.  321.  One  not  party  below  need  not 
be  named.  Carr  v.  Duhme  [Ind.]  78  N.  E. 
322.  Appellate  court  does  not  acquire  juris- 
diction to  pass  on  merits  unless  all  parties 
in  whose  favor  judgment  was  rendered  be- 
low or  -n'ho  will  be  affected  thereby  are 
named  in  assignment  of  errors.  West  v. 
Goodwin  [Ind.  App.]  81  N.  E.  734.  Sufficient 
where  only  abbreviated  names  •were  "Ed." 
and  "Fred."  and  all  names  were  set  out  more 
fully  than  in  judgment.  Kline  v.  Hagey 
[Ind.]    81  N.   E.   209. 

56.  Failure  to  designate  court  by  which 
ruling  ^\•as  made  is  not  fatal  where  record 
clearly,  shows  ruling  and  court  that  made  it. 
Indianapolis  St.  R.  Co.  v.  Kane  [Ind.]  SO 
N.  E.  841.  An  assignment  of  errors  which 
does  not  bear  the  title  of  any  court  or  cause 
nor  the  signature  of  any  party  or  attorney 
and  does  not  show  by  whom  it  was  made 
is  insufficient.  Hawthorne  v.  Cartier  Lum- 
ber Co.,  121  111.  App.  494.  On  appeal  in  case 
in  which  there  was  change  of  venue,  an 
assignment  of  errors  to  rulings  of  court  to 
which  change  was  made  as  having  been 
made  by  court  from  which  case  was  trans- 
ferred presented  no  questions  for  review. 
Indianapolis  Traction  &  Terminal  Co.  v. 
Richey    [Ind.  App.]    81  N.  E.   609. 

57.  Where  appeal  was  taken  by  probate 
judge  and  commissioners'  court  in  their  offi- 
cial capacity,  the  assignment  was  not  fat- 
ally defective  because  it  began  "  come  the 
appellants,"  etc.  Commissioners'  Ct.  v. 
State    [Ala.]    41    So.    463. 

58.  Where  writ  of  error  is  sued  out  by 
one  not  a  party  of  record,  his  right  thereto 
must  affirmatively  appear  in  Jiis  assignment 
of  errors.  Scott  v.  Great  Western  Coal  & 
Coke   Co.,   223    111.    271,    79   N.   E.    53. 

59.  Freehold  on  direct  appeal  to  supreme 
court.     Gilmore    v.    Lee     [111.]     81    X.    E.     26. 
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Ainendnu'iit  may  be  allowed  where  the  special  circumstances  of  the  case  justify 


-Only  parties  to  the  appeal 


(§  11  E)      2.  Proper  parties  to  assign  error. 
who  arc  aggrieved  "^  can  assign  error. 

(§  11  E)  3.  Cross  errors.'^* — The  appellee  cannot  be  heard  as  to  errors  which 
he  does  not  raise  by  cross  assignment,^^  made  and  filed  in  the  manner  prescribed.^^ 

(§  11  E)  4.  Specifications  and  aue?*?n(3?i^5.*''— Assignments  of  error  must  be 
definite  and  specific."^  Applications  of  this  rule  to  assignments  respecting  plead- 
ings/" the  admission  and  exclusion  of  evidence,'*^  instructions,'^^  the  sufficiency  of 


60.  Amendment  making-  assignment  more 
specific  may  be  allowed.  Where  appellant 
followed  precedent  contained  in  approved 
book  of  forms.  Flickinger  v.  First  Nat. 
Bank    [C.   C.   A.]    145  F.   162. 

«1.     See  7  C.  L.  196. 

ea.  Warrantors  who  have  not  perfected 
their  appeal,  nor  filed  answer  to  appeal 
of  defendant  cannot  ask  that  the  judgment 
on  the  call  in  warranty  be  reversed  or 
amended.  Code  Proc.  Arts.  888,  889.  Foster 
v.  Meyers  117  La.  216,  41  So.  551.  One 
not  joining  in  a  writ  of  error  is  not  entitled 
to  a  review  by  joining  in  bill  of  exceptions. 
Haas  v.  Malto-Grapo  Co.  [Mich.]  Ill  N.  W. 
1059. 

63.  See  Harmless  and  Prejudicial  Error,  8 
C.  L.  1.  Third  person  not  mentioned  in 
judgment  and  failing  to  show  his  interest 
therein  not  entitled  to  reversal.  Bowles  v. 
"Vaughn's  Adm'r,  30  Ky.  L.  R.  230,  97  S.  W. 
«02.  Code  1896,  §  1331,  providing  for  assess- 
ment of  costs  in  favor  of  such  portion  of  de- 
fendants as  to  whom  no  recovery  is  had,  and 
§  1332.  providing  for  costs  against  plaintiff 
in  abatement  on  account  of  death  of  de- 
fendant, are  for  benefit  of  parties  discharged 
and  their  estates,  and  the  remaining  defend- 
ants cannot  complain  of  failure  to  comply 
therewith.  Prestwood  v.  McGowin  [Ala.] 
41   So.  779. 

«4.      See    7    C.    L.    197. 

65.  Kohlsaat  v.  Gay,  126  111.  App.  4;  Vill- 
age of  Shumway  v.  Leturno  [111.]  80  N.  E. 
403;  Anderson  v.  Prey,  102  N.  Y.  S.  112.  Spe- 
cial rule  4,  adopted  March  2,  1905  [37  So.  v]. 
Morgan  v.  Jones  [Fla.]  42  So.  242.  It  is  ap- 
pellee's duty  to  pray  reversal  on  such 
grounds  as  aggrieve  him  or  be  concluded 
as  to  such.  Williams*  Heirs,  v.  Zengel,  117 
IjSl.  614.  42  So.  157.  Dismissal  of  appellee's 
counterclaim.  O'Mara  v.  Newcomb  [Colo] 
S8  P.  167.  In  Minnesota  cross  assignments 
of  error  are  not  allowed  on  appeal.  State  v. 
Xorthern  Pac.  R.  Co.,  99  Minn.  280,  109  N.  W. 
238.    110   N.    W.    975. 

66.  Must  be  filed  In  trial  court.  Storms  v. 
Mundy  [Tex.  Civ.  App.]  101  S.  W.  258;  Will- 
iams &  Co.  v.  State  [Tex.  Civ.  App.]  17  Tex. 
Ct.   Rep.   546,   98   S.  W.   916. 

67.  See   7  C.   L.   197. 

68.  McKone  v.  Metropolitan  L.  Ins.  Co. 
[Wis.]  110  N.  W.  472.  Court  will  not  go 
through  record  to  ascertain  the  Issues. 
I'^itch  v.  Richardson  [C.  C.  A.]  147  F.  196. 
Must  distinctly  specify  tlie  error  complained 
of.  Poland  v.  Porter  [Tex.  Civ.  App.]  98  S. 
W.  214.  Assignment  to  overruling  of  excep- 
tions to  regifeter's  report  must  specify 
wherein  the  i-eport  is  erroneous.  Harper  v. 
i:aisin  Fertilizer  Co.  [Ala.]  42  So.  550.  Un- 
der Rule  24  for  the  Texas  courts  of  civil 
appeals,     assignments     of     error     must     dis- 


tinctly specify  the  grounds  of  error  relied 
on.  Scanlon  v.  Galveston,  etc.,  R.  Co.  [Tex. 
Civ.  App.]  100  S.  W.  982.  Must  specify  par- 
ticular action  or  ruling,-  complained  of.  Gulf, 
etc.  R.  Co.  v.  Garrett  [Tex.  Civ.  App.]  17 
Tex.  Ct.  Rep.  560,  98  S.  W.  657.  It  is  not 
proper  to  incumber  assignments  of  error 
■svith  numerous  reasons  and  arguments 
which  tend  to  obscure  rather  than  elucidate 
the  point  intended  to  be  made.  San  Antonio 
&  A.  P.  R.  Co.  v.  Timon  [Tex.  Civ.  App.]  99 
S.  W.  418.  Argumentativeness  in  statement 
of  objections  on  appeal  will  not  render  state- 
ment insufficient.  Codwise  v.  Livermore 
[Mass.]  80  N.  E.  609.  Statement  of  ab.stract 
proposition,  as  that  statute  is  unconstitutional 
under  certain  constitutional  provisions,  is 
insufficient  when  assigned  independently 
and  not  as  involved  in  decision  of  trial  court 
brought  up  by  record.  Pittsburgh,  etc.,  R. 
Co.  V.  Collins  [Ind.]  80  N.  E.  415.  Rule  11  of 
circuit  court  of  appeals  requiring  assign- 
ments to  point  out  the  particular  errors  re- 
lied on  applies  in  appeals  in  Itanl^ruptcy. 
Flickinger  v.  First  Nat.  Bank  [C.  C.  A.]  145 
F.   162. 

Held  sufficient:  Sufficiently  specific.  Mar- 
tin V.  Craven,  126  Ga.  780,  55   S.  E.   962. 

Held  insufficient:  Statement  of  objections 
on  appeal  to  supreme  judicial  court  is  in 
nature  of  assignment  of  errors  and  must 
disclose  issue  to  be  tried.  See  Rev.  Laws, 
c.  162,  §  10.  Codwise  v.  Livermore  [Mass.] 
80  N.  E.  609.  Such  statement  will  not.  how- 
ever be  construed  with  same  strictness  as 
pleading  at  common  law.     Id. 

Jurisdiction  is  not  affected  by  indefinite- 
ness  of  assignment  and  amendments  may  be 
allowed.  Flickinger  v.  First  Nat.  Bank  [C. 
C.  A.]  145  F.  162.  See  ante,  this  section, 
subd.  1,  In  General.  Admitted  and  rejected, 
and  embraced  more  than  one  point,  and  al- 
leged as  error  in  extract  of  the  opinion  be- 
low not  in  the  decree.  Jones  v.  Weir  [Pa.] 
66  A.  550. 

69.  Assignments  held  not  to  comply  with 
supreme  court  Rule  20,  requiring  that  in 
case  of  error  in  law  the  proposition  of  law 
relied  on  must  be  stated,  followed  by  the 
authorities  relied  on,  and  if  the  error  is  in 
the  action  of  the  court  on  demurrer  or  plea, 
a  statement  of  the  substance  thereof.  Fort 
V.  Fort  [Tenn.]  101  S.  W.  433.  Assignment 
to  sustaining  of  demurrer  to  complaint  Is 
insuffloicnt  where  defond.Tnts  demurred  sep- 
arately. State  V.  Lung  [Ind.]  80  N.  E.  541. 
Objection  to  one  of  two  paragraphs  of  com- 
plaint will  not  sustain  assi.gnment  to  over- 
ruling of  demurrer  to  whole  complaint.  Ex- 
celsior Clay  Works  v.  De  Camp  [Ind.  App.] 
80  N.  E.  981.  Where  demurrer  was  directed 
^to  whole  complaint,  an  assignment  to  over- 
ruling of  demurrer  to  single  paragraph  pre- 
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sents  no  question.  Richardson  v.  Stephen- 
son [Ind.  App.]  78  N.  E.  256.  On  assignment 
based  upon  overruling  of  demurrer,  plaintiff 
in  error  will  be  confined  to  grounds  stated 
in  demurrer  and  argued  in  appellate  court, 
and  no  other  grounds  will  be  considered  un- 
less declaration  wholly  fails  to  state  cause 
of  action.  Royal  Phosphate  Co.  v.  Van  Ness 
[Fla.]  43  So.  916.  Assignment  predicated 
upon  overruling  of  demurrer  to  a  declara- 
tion need  not  designate  or  specify  particu- 
lar grounds  of  demurrer  relied  on,  though 
plaintiff  in  error  will  be  confined  to  grounds 
stated  in  demurrer  and  argued,  unless  dec- 
laration wholly  fails  to  state  cause  of  ac- 
tion. Atlantic  Coast  Line  R.  Co.  v.  Crosby 
[Fla.]  43  So.  318.  Alleged  defects  in  peti- 
tion cannot  be  considered  under  an  assign- 
ment of  error  that  "the  court  erred  in  di- 
recting a  verdict  for  plaintiffs  for  the  re- 
covery of  tile  land."  Irvin  v.  Porterfield,  126 
Ga.  729,  55  S.  E.  946.  An  assignment  of 
error  that  neither  under  the  pleadings  nor 
the  evidence  is  the  plaintiff  entitled  to  re- 
cover is  sufficient  not  only  to  bring  up  for 
decision  the  question  as  to  w^hether  the  evi- 
dence authorizes  the  recovery,  but  also 
whether  the  petition  set  forth  a  cause  of 
action.  T\'estern  &  A.  R.  Co.  v.  Third  Nat. 
Bank,  125  Ga.  489,  54  S.  B.  621.  Assignment 
tliat  court  erred  in  making  rule  for  manda- 
mus absolute,  because  tlie  allegations  of  the 
«ns-wer  raised  certain  issues  of  fact  which 
should  first  have  been  submitted  to  jury, 
raises  question  whetlier  any  issue  of  fact 
was  made  by  answer.  Southern  R.  Co.  v. 
Atlanta  Stove  Works  [Ga.]  57  S.  E.  429.  As- 
signment that  court  erred  in  overruling  each 
and  all  of  plaintiff's  special  exceptions  to 
defendant's  answer  and  cross  bill  held  too 
general  to  be  considered.  Delaney  v.  Camp- 
bell [Tex.  Civ.  App.]  97  S.  W.  519.  Assign- 
ments of  error  in  bill  of  exceptions,  upon 
allowance  of  amendment  of  pleadings,  will 
not  be  considered  when  such  amendment  is 
not  set  forth,  either  literally  or  in  sub- 
stance, nor  attached  as  an  exhibit,  nor  speci- 
fied as  material  to  a  clear  understanding  of 
the  errors  complained  of.  Webb  v.  Hicks, 
127  Ga.   170,   56   S.   E.   307. 

70.  Assignment  that  court  erred  in  its 
rulings  on  evidence  held  too  general  for 
consideration.  Jones  v.  Adkins  [Ala.]  44 
So.  53.  Assignment  "that  the  court  erred  in 
admitting  and  rejecting  evidence"  held  too 
general.  Liberty  Min.  &  Smelting  Co.  v. 
Geddes  [Ariz.]  90  P.  332.  Assignment  must 
disclose  the  evidence  either  literally  or  in 
substance.  Blackburn  v.  Woodward  [Ga.]  57 
S.  E.  318;  Lewis,  Robinson  &  Co.  v.  Hutchin- 
son, 127  Ga.  789,  56  S.  E.  998.  Assignments 
based  on  answers  to  points  and  admission  of 
testimony  not  reviewable  where  points  and 
testimony  are  not  set  but  in  assignments. 
Mathushek  Piano  Mfg.  Co.  v.  Engberry,  30  Pa. 
Super.  Ct.  543.  Assignment  must  quote  full 
substance  of  evidence  admited  or  rejected 
with  citation  of  record,  where  the  evidence 
and  ruling  may  be  found.  Bar  Rule  No.  20, 
subsec.  3.  Nance  v.  Smyth  [Tenn.]  99  S.  W. 
698. 

Admission  of  evidence  not  considered  when 
particular  objection  is  not  pointed  out  either 
in  assignment  of  errors  or  brief.  Parrish 
v.  Mills  [Tex.  Civ.  App.]  102  S.  W.  184.  As- 
signment need  not  be  considered  where 
there  is  no  reference  to  evidence  objected 
to.  Draughon  v.  Sterling  [Tex.  Civ.  App.] 
103  S.  W.  689.     Under  rule  31,  reference  must 


be  made  to  proper  book  w^here  the  evidence 
ma.v  be  found.  Hallock  v.  Lebanon,  215  Pa. 
1,  64  A.  362;  Cameron  v.  Citizens'  Traction 
Co.  [Pa.]  65  A.  534.  Where  assignment  and 
statement  thereunder  did  not  set  fortli  evi- 
dence objected  to,  and  there  was  no  refer- 
ence in  either  to  bill  of  exceptions,  held 
that  rules  were  not  complied  with.  Draug- 
hon V.  Sterling  [Tex.  Civ.  App.]  103  S.  W. 
689.  Assignment  is  defective  which  objects 
to  admission  of  the  evidence  as  whole,  part 
of  w^hich  w^as  admissible,  without  pointing 
out  the  Inadmissible  portion.  Lewis,  Robin- 
son &  Co.  V.  Hutchinson.  127  Ga.  789,  56  S. 
E.  998.  Reference  to  evidence  as  being  con- 
tained in  brief  of  evidence  is  insufficient.  Id. 
Evidence  inust  be  set  out  in  sucii  manner 
that  its  admissibility  can  be  decided  with- 
out reference  to  other  parts  of  record.  Webb 
V.  Hicks,  127  Ga.  170,  56  S.  E.   307. 

E^xclusion  of  evidence  will  not  be  consid- 
ered unless  assignment  designates  wherein 
court  erred.  Hall  v.  Kary  [Iowa]  110  N.  W. 
930.  Attention  of  appellate  court  must  be 
called  to  specific  evidence  against  which  the 
objection  Is  urged.  Tarpenning  v.  Knapp 
[Neb.]  112  N.  W.  290.  Assignment  should 
contain  copies  of  written  evidence  excluded. 
Hallock  v.  Lebanon,  215  Pa.  1,  64  A.  362. 
Assignment  to  rejection  of  inquiries  on 
cross-examination  is  insufficient  where  it  Is 
impossible  to  determine,  without  searching 
through  brief  of  evidence,  whether  excluded 
evidence  would  have  been  relevant  and  ma- 
terial. McFarland  v.  Darien  &  W.  R.  Co., 
127  Ga.  97,  56  S.  E.  74.  If  exception  is  made 
of  exclusion  of  evidence  on  which  tenant 
relies  to  prove  violation  of  lease  the  assign- 
ment of  error  must  present  so  much  of  the 
excluded  evidence  as  will  show  that  the 
landlord  has  violated  his  obligations  under 
the  contract  to  the  tenant's  damage.  Smith 
V.  Green  [Ga.]  57  S.  E.  98.  Assignments  of 
error,  stating  generally  that  court  erred  in 
the  admission  of  evidence  of  certain  wit- 
nesses ■who  had  not  qualified,  and  not  par- 
ticularly specifying  error  in  any  ruling,  and 
containing  no  reference  to  the  folio  num- 
bers of  the  transcript  or  abstract,  will  not 
be  considered.  Roberson  v.  ^^''ilmoth  [Colo.] 
90  P.  95.  Where  court  sustained  two  sepa- 
rate and  distinct  motions  to  exclude  evi- 
dence and  one  of  them  was  properly  sus- 
tained, reference  to  " page"  of  the  rec- 
ord was  insufficient  to  identify  the  other 
motion.  McCrcary  v.  Jackson  Lumber  Co. 
[Ala.]   41  So.  822. 

71.  Specific  ground  of  exception  must  be 
assigned.  McLean  v.  Hattan,  127  Ga.  579, 
56  S.  E.  643.  Mere  general  assignment  that 
court  erred  in  charging  or  in  refusing  to 
charge  is  not  sufficiently  specific  where  there 
were  several  prayers  and  instructions  on 
different  subjects.  Decker  v.  Mann  [Conn.] 
66  A.  884.  Where  trial  judge  fails  to  sub- 
scribe his  name  to  instruction  given  and 
refused  as  required  by  tlie  Texas  statute, 
Sayle's  Ann.  Civ.  St.  1897,  art.  1320,  and  in 
the  record  name  of  the  instructions  are 
numbered  assignments  of  error  in  which  the 
instructions  rejected  are  numbered,  but  with 
no  reference  indicating  which  of  the  un- 
numbered instructions  are  referred  to,  can- 
not be  considered.  International  &  G.  N.  R. 
Co.  V.  Hall    [Tex.  Civ.  App.]    102   S.   W.   740. 

Assignments  to  instructions  given  must  be 
specific,  a  broadside  assignment  "for  errors 
in  the  charge"  being  insufficient.  Davis  v. 
Wall,   142  N.   C.   450,   55  S.   E.    350.     Must  des- 
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ignate  wherein  instructions  were  indefinite, 
uncertain,  and  inapplicable.  Pittsburgh,  etc., 
R.  Co.  V.  Lightheiser  [Ind.]  78  N.  E.  1033. 
That  instruction  is  erroneous  is  too  general. 
Inland  Steel  Co.  v.  Smith  [Ind.]  80  N.  E.  538. 
General  assignment  to  instruction  abstractly 
correct  is  insufficient.  Demmores  v.  Booker 
[Ga.]  57  S.  E.  108.  Where  excerpts  from 
charge  complained  of  state  sound  proposi- 
tions of  law,  and  no  specific  error  is  pointed 
out,  no  ground  of  error  is  alleged.  Brackett 
&  Co.  V.  Amerieus  Grocery  Co.,  127  Ga.  672, 
56  S.  E.  762.  That  court  erred  in  directing 
verdict  held  too  general.  Liberty  Min.  & 
Smelting  Co.  v.  Geddes  [Ariz.]  90  P.  332. 
That  court  erred  in  refusing  to  give  certain 
instructions  held  too  general.  Omensky  v. 
Gieske,  125  111.  App.  77.  That  the  court 
failed  to  state  in  a  plain  and  correct  man- 
ner the  evidence  in  the  case  and  to  declare 
and  explain  the  law  arising  thereon  is  too 
general.  Davis  v.  Keen  [N.  C]  55  S.  E.  359. 
Statement  under  assignment,  reciting  "the 
charge  of  the  court  contained  the  objection- 
able feature  as  shown  in  the  assignment 
(see  Tr.  p.  92,  at  the  top),"  held  insufficient, 
the  charge  not  being  included  in  assign- 
ment. Galveston,  etc.,  R.  Co.  v.  Stevens 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  977,  94  S. 
AV.  395.  Should  challenge  propriety  or  legal 
accuracy  of  some  definite  proposition  con- 
tained therein,  and  if  there  be  more  than 
one  erroneous  proposition  the  safer  way  is 
to  file  an  exception  to  each.  Flannigan  v. 
Strauss  [Wis.]  Ill  N.  W.  216.  It  is  improper 
for  appellant  to  try  and  convict  lower  court 
of  error  by  merely  extracting  a  portion  of 
proper  charge.  Mapes  v.  Pittsburg  Provis- 
ion Co.,  31  Pa.  Super.  Ct.  453.  That  court 
erred  in  charging  as  indicated  in  certain 
paragraphs  of  findings,  which  paragraphs 
respectively  contained  charge  on  all  matters 
deemed  noticed  by  appellee  .stated  in  lan- 
.guage  of  his  prayers,  and  all  matters  deemed 
noticed  by  court  stated  in  its  language,  was 
equivalent  to  assignment  that  charge  as 
given  was  erroneous  and  was  too  general 
to  be  considered.  Woodbury  v.  Wittestine 
[Conn.]  64  A.  221.  Under  subd.  4,  rule  7, 
Sup.  Ct.  (71  Pac.  viii),  assignment  giving 
instruction  must  state  wherein  the  instruc- 
tion is  erroneous  in  its  statement  of  the 
law  applicable  to  the  case  or  any  particular 
fact  or  facts  thereof.  De  Amado  v.  Friedman 
[Ariz.]  89  P.  588.  That  charge  "does  not 
correctly  state  the  law  applicable  to  the 
case,"  and  that  it  is  "indefinite  and  so  much 
so  as  to  be  confusing"  is  too  general.  Gil- 
more  v.  Houston  Elec.  Co.  [Tex.  Civ.  App.] 
102  S.  W.  168.  That  court  erred  "in  charg- 
ing as  stated  in  appellant's  proposed  find- 
ings of  facts  and  as  stated  in  the  finding  of 
the  court"  held  too  general.  In  re  Ander- 
son's Appeal  [Conn.]  66  A.  7.  Where  al- 
leged erroneous  instructions  are  set  out  in 
.separate  paragraphs,  but  language  com- 
plained of  is  not  indicated  by  separate  as- 
signments, the  court  will  not  hold  the  en- 
tire assignment  unavailing  merely  because 
a  part  of  the  charge  is  held  correct.  First 
Nat.  Bank  v.  Miller  [Or.]  87  P.  892.  Assign- 
ment must  quote  portion  objected  to  toti- 
dem  verbis.  Reading  Co.  v.  Seip,  30  Pa.  Su- 
per. Ct.  330.  Assignment  complaining  of  a 
charge  incorrectly  quoted  is  fatally  defec- 
tive. Ferguson  v.  Morrison  [Tex.  Civ.  App.] 
95   S.   W.   1091. 


Assignnients  to  refusal  or  failure  to  in- 
struct: That  court  erred  in  refusing  to  give 
instructions  numbered  1  to  13  inclusive. 
Empire  State  Cattle  Co.  v.  Atchison,  etc.,  R. 
Co.  [C.  C.  A.]  147  F.  457.  Assignment  to 
failure  to  instruct  as  to  effect  of  evidence 
that  defendant  had  disputed  plaintiff's  claim 
within  six  years  held  insufficient  to  raise 
point  that  payments  on  disputed  claim  with- 
in six  years  would  not  suspend  limitations. 
Decker  v.  Mann  [Conn.]  66  A.  884.  Joint 
assigninent  to  refusal  of  several  instruc- 
tions cannot  be  sustained  if  any  of  the  in- 
structions were  properly  refused.  Cleveland, 
etc.,  R.  Co.  V.  Hayes  [Ind.]  79  N.  E.  448. 
Error  assigned  upon  refusal  to  charge  that 
plaintiff  assumed  risk  of  negligence  of  fel- 
low-servant is  sufficient  to  present  applica- 
tion of  fellow-servant  rule.  Hartnett  v. 
Owosso  Sugar  Co.  [Mich.]  Ill  N.  W.  457. 
Assignments  that  court  erred  in  refusing 
plaintiff's  request  for  directed  verdict  and 
erred  in  granting  defendant's  similar  re- 
quest held  to  present  single  question 
whether  court  erred  in  directing  verdict  for 
defendant  instead  of  for  plaintiff  where 
both  invoked  action  of  court.  Empire  State 
Cattle  Co.  V.  Atchison,  etc.,  R.  Co.  [C.  C.  A.] 
147   F.   457. 

72.  Assignments  to  insufficiency  of  evi- 
dence must  point  out  w^herein  it  is  insuffi- 
cient. Southern  Ind.  R.  Co.  v.  Indianapolis 
&  L.  R.  Co.  [Ind.]  81  N.  E.  65;  Jackson  v. 
Ellerson  [N.  D.]  108  N.  W.  241.  The  test  Is 
whether  the  specification  is  sufficient  to  in- 
form opposing  counsel  of  the  grounds  of  the 
alleged  insufficiency  to  support  the  finding. 
Brown  v.  Bracking,  11  Idaho,  678,  83  P.  950. 
A  specification  alleging  that  the  evidence 
was  insufficient  to  support  the  decision  and 
particularly  finding  No.  4,  for  the  reason 
that  there  was  no  evidence  to  show  that, 
etc.,  and  particularly  finding  No.  5,  for  the 
reason  that  there  was  no  evidence  tending 
to  prove,  etc..  held  sufficient.  Ahlers  v.  Bar- 
rett [Cal.  App.]  87  P.  232.  Under  Rev.  St. 
1899,  §  2727,  providing  that  the  Code  of  Civil 
Procedure  shall  be  liberally  construed  to 
promote  justice,  the  sufficiency  of  evidence 
to  support  a  finding  will  be  reviewed  imder 
an  assignment  challenging  the  sufficiency  of 
the  evidence  to  support  the  "judgment." 
Schiller  v.  Blyth  &  Fargo  Co.  [W'yo.]  88  P. 
648.  Assignment  that  evidence  does  not  sus- 
tain judgment  or  verdict  and  is  contrary  to 
law  of  the  case  held  insufficient.  Liberty 
Min.  &  Smelting  Co.  v.  Geddes  [Ariz.]  90  P. 
332.  Where  evidence  supports  verdict,  al- 
legations that  verdict  is  contrary  to  law 
and  is  not  sustained  by  law  and  evidence 
are  too  general.  Livering's  Ex'r  v.  Russell, 
30  Ky.  L.  R.  1185,  100  S.  W.  840.  Assign- 
ment that  there  is  "no"  evidence  to  support 
the  allegations  of  plaintiff's  complaint  whi-^-h 
the  court  found  to  be  true  is  not  objection- 
able as  failing  to  point  out  the  respects  in 
which  the  evidence  is  insufficient.  Ahlers 
V.  Barrett  [Cal.  App.]  87  P.  232.  That  ver- 
dict and  judgment  are  not  warranted  by 
evidence  held  insufficient.  Bills  v.  Stevens 
Co.  [Mich.]  13  Det.  Leg.  N.  868,  109  N.  W. 
1059. 

73.  Assignment  of  error  in  granting  an 
injunction  is  insufficient  if  it  does  not  set 
forth  the  decree  itself.  McConahy  v.  West- 
ern Allegheny  R.  Co..  31  Pa.  Super.  Ct.  21S. 
Assignment   of  error  in   denial   of  temporary 


9  Cur.  Law. 


APPEAL  AXD  EEA'IEW  S  11E4. 


i8r 


for  new  trials."'  and  an  exception  to  the  right  of  an  auditor,'^  will  be  found  in  the 
notes. 

The  a.ssig-nnient  should  be  accurate.'^     Distinct  errors  must  not  be  grouped  in 
one  assignment.*'^ 


Injunction  held  not  .so  imperfect  as  to  re- 
quire dismissal  of  bill  of  exceptions  on  mo- 
tion Kirkland  v.  Atlantic  &  B.  R.  Co.,  126 
Ga.  246,  55  S.  E.  23. 

74.  Where  excessiveness  of  a  verdict  was 
presented  as  a  ground  for  a  new  trial,  and 
the  overruling  of  the  motion  is  properly  as- 
.^signed  as  error,  tiae  excessiveness  of  the 
verdict  is  presented  for  revie^v.  ^'illiams  v. 
Spokane   Falls    &   N.    Ry.    [Wash.]    ST   P.    491. 

75.  Assignment  tliat  court  erred  in  hold- 
ing that  reply  did  not  present  sucli  issues 
of  fact  as  entitled  plaintiff  to  trial  thereon 
held  insufficient  to  present  claim  that  not- 
withstanding findings  on  issues  of  law  there 
remained  undetermined  issues  of  fact  pre- 
sented by  plaintiff's  pleadings  entitling  him 
to  a  trial.  Coughlin  v.  Knights  of  Columbus 
[Conn.]  64  A.  223.  Assignment  that  decis- 
ion is  against  law  is  sufficient  to  present 
failure  of  court  to  find  on  all  material  Is- 
sues. Dillon  Implement  Co.  v.  Cleveland 
[Utah]    88  P.   670. 

76.  On  appeal  in  action  of  trespass  to  try 
title,  following  assignment  of  error:  "The 
court  erred  in  overruling  defendant's  mo- 
tion for  a  new  trial  because  the  judgment 
of  the  court  i.s  contrary  to  the  law.  Under 
the  law  the  title  of  the  defendant  was  good 
.'ind  superior  to  the  plaintiff's  title,"  held  too 
general.  Musick  v.  O'Brien  [Tex.  Civ.  App.] 
102  .S.  "S^''.  45S.  Assignment  wliich  merely 
^tates  contents  of  judgment  and  follows 
.'^ame  with  statement  that  plaintiff  in  error 
comes  "within  less  than  thirty  days  from 
the  said  judgment  and  excepts  to  the  same 
and  assigns  the  same  as  error"  does  not 
comply  witli  statutory  requirement  that  al- 
leged errors  shall  be  plainly  and  distinctly 
pointed  out.  Jackson  Banking  Co.  v.  Mad- 
dox,  127  Ga.  96,  56  S.  E.  119.  To  judgment 
passing  upon  questions  both  of  law  and 
fact,  an  assignment  of  error  in  this  lan- 
guage, "and  the  defendant  assigns  error 
generally  upon  said  judgment,"  fails  to 
specify  any  error,  and  cannot  be  considered. 
Marshall  v.  English-American  L.  &  T.  Co., 
127  Ga.  376,  56  S.  E.  449.  On  appeal  from 
judgment  rendered  by  court  without  jury 
the  folloT\-ing  assignment  of  error:  "To 
which  ruling  and  judgment  the  defendants 
then  and  there  excepted,  and  now  except 
and  assign  tlie  same  as  error,"  held  too  gen- 
eral to  be  considered.  Smith  v.  Marshall, 
127  Ga.  374,  56  S.  E  416.  "Contrary  to  the 
law  and  the  evidence"  too  general  to  au- 
thorize review  of  decree  entered  without 
findings  of  fact.     Craig  v.  Dorr  [C.  C.  A.]   145 

('  F.  307.  Assignment  that  court  erred  in  ren- 
dering judgment  in  favor  of  the  plaintiff  and 
against  defendant  are  insufficienl.  Bills  v. 
Stevens  Co.  [Mich.]  13  Det.  Leg.  X.  868,  109 
N.    W.    1059. 

77.  That  motion  for  new  trial  was  not 
supported  by  evidence  is  too  general.  In- 
land Steel  Co.  V.  Smith  [Ind.]  80  X.  E.  538. 
Assignment  that  court  erred  in  denying  new 
trial  and  i-efu.^ing  to  set  aside  verdict  held 
too  general.  Liberty  Min.  &  Smelting  Co. 
v.  Geddes  [Ariz.]  9©  P.  332.  "Where  a  bill  of 
exceptions    merely    recites    that    the    presid- 


ing judge  refused  to  approve  the  brief  of 
the  evidence  and  dismissed  the  motion  for  a 
ne'w  trial  "to  which  said  order  the  defendant 
excepted  and  now  assigns  tlie  same  as  er- 
ror," the  objection  cannot  be  raised  that  the 
movant  was  not  allowed  an  opportunity  to 
correct  the  brief.  Xorred  v.  State,  127  Ga. 
347,  56  S.  E.  464.  Assignment  that  "court 
erred  in  rendering  judgment  denying  plain- 
tiff the  right  to  enforce  the  performance  of 
tlie  contract  sued  on,  and  in  sustaining  the 
cross  action  of  the  defendant  for  a  cancella- 
tion of  said  contract,"  is  too  general  to  re- 
quire consideration.  Fisher  v.  Dippel  [Tex. 
Civ.  App.]  102  S.  ^W.  448.  Assignment  that 
"the  court  erred  in  overruling  defendant's 
motion  for  a  new  trial  because  the  judg- 
ment of  the  court  is  contrary  to  the  evi- 
dence. The  plaintiffs  failed  to  make  out  a 
case  and  failed  to  prove  their  title  by  a 
preponderance  of  the  evidence"  is  too  gen- 
eral to  warrant  consideration.  Musick  v. 
O'Brien  [Tex.  Civ.  App.]  102  S.  W.  458.'  Prop- 
osition under  assignment  that  where  verdict 
is  clearly  excessive  it  is  error  to  refuse  to 
grant  a  new  trial  held  not  to  present  any- 
thing tangible  for  review.  Texas  &  P.  R.  Co. 
V.  Middleton  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  198,   94  S.  W.   1097. 

78.  Assignment  that  court  should  have 
sustained  each  and  all  of  appellant's  excep- 
tions to  auditor's  report  and  should  have 
overruled  each  and  all  of  the  exceptions  to 
such  report  filed  by  defendant  in  error  held 
too  general.  Baxter  &  Co.  v.  Camp,  126  Ga. 
354,   54  S.  E.   1036. 

79.  An  assignment  of  error  to  failure  to 
give  a  special  charge  cannot  be  sustained  if 
the  record  shows  a  inaterial  difference  in 
such  charge  as  einbraced  in  It  from  the  one 
n'hich  ■^'as  really  I'equested.  Galveston,  etc.. 
R.  Co.  V.  Worcester  [Tex.  Civ.  App.]  100  S. 
W.  990. 

SO.  Reading-  Co.  v.  Seip,  30  Pa.  Super.  Ct. 
330.  Court  of  civil  appeals  rules  24,  25,  26. 
Galveston,  etc.,  R.  Co.  v.  Powers  [Tex.  Civ. 
App]  101  S.  W.  250;  Henry  v.  Red  Water 
Lumber  Co.  [Tex.  Civ.  App]  102  S.  W.  749: 
Galveston,  etc.,  R.  Co.  v.  Powers  [Tex.  Civ. 
Civ.  App.]  100  S.  "VV'.  990.  Assignment  rais- 
ing question  of  pleading-  and  one  of  evi- 
dence held  improper.  Baldwin  v.  Polti  [Tex. 
Civ.  App.]  101  S.  W.  543.  Where  each  of 
separate  deinnrrers  filed  by  two  of  three 
defendants  sued  as  joint  trespassers  were 
sustained  by  a  separate  order  of  the  court, 
wherein  the  case  vras  dismissed  as  to  the 
particular  demurrant,  the  following  assign- 
ment of  error  was  held  sufficient:  "Each  of 
which  orders  and  judgment  the  plaintiff  ex- 
cepted to,  and  now  excepts,  and  assigns  tiie 
same  as  error."  Burns  v.  Horkan,  126  Ga. 
161,  54  S  E.  946.  Under  stenographer's  act 
of  29th  Leg.  p.  220,  §  7,  which  provides  that 
"all  objections  to  the  admissibility  of  testi- 
mony, if  any  shown  by  the  stenographer's 
report  and  ruling  of  the  court  thereon,  shall 
be  regarded  *  *  *  as  though  they  were 
separate  bills  of  exceptions,"  it  is  not  per- 
missible to  base  an  assignment  of  error 
upon    a    question    formed    by    consolidating 
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A  joint  assignment  by  several  parties  presents  no  question  if  the  rulino;  was 
right  as  to  any  of  theni,^^  or  if  any  of  them  failed  to  save  the  point  below,*-  but 
where  the  assignments  are  joint  and  several,  each  appellant  has  the  benefit  of  all 
of  them.*^  A  joint  exception  will  not  support  a  separate  assignment,  nor  can  a 
joint  assignment  be  based  upon  several  exceptions.®'* 

Error  must  be  assigned  to  a  reviewable  judgment.*'  In  Indiana,  matters 
wliieh  are  grounds  for  a  new  trial  cannot  be  assigned  as  independent  errors.*®  In 
Georgia  a  direct  bill  of  exceptions  to  rulings  pendente  lite  must  assign  errors 
also  to  a  final  verdict  or  judgment.*' 

(§  11  E)  5.  Demurrers,  pleas,  and  replication.^^ — The  answer  to  an  appeal 
must  be  filed  in  proper  time.*®  AVhere  the  character  or  capacity  assumed  by  the 
appellant  in  his  assignment  of  errors  is  not  questioned,  it  will  be  deemed  to  be- 
conferred.^"  A  plea  to  an  assignment  of  errors  purporting  to  answer  all  of  them 
must  answer  all.**^  Final  judgment  must  be  entered  on  sustaining  a  plea  of  re- 
lease of  errors.^- 

(§  11)  F.  Briefs  and  arguments.^^ — Briefs  must  be  filed  ®*  and  served  within 
the  time  prescribed,®^  though  failure  to  do  so  may  be  excused®®  for  good  cause.®^ 


several  others  because  there  could  be  no 
ruling  of  the  court  below  upon  such  fabri- 
cated question  which  could  be  regarded  as 
a  bill  of  exceptions.  Galveston,  etc.,  R. .  Co. 
V.  Powers  [Tex.  Civ.  App.]  101  S.  W.  250. 
Single  assignment  complaining  of  court's 
refusal  to  give  certain  special  instructions, 
involving  separate  rulings  relating  to  differ- 
ent questions  cannot  be  considered.  Texas- 
Mexican  R.  Co.  V.  Lewis  [Tex.  Civ.  App.]  99 
S.  W.  577.  Single  assignment  to  court's  re- 
fusal to  give  charge  presenting  all  issues 
involved  cannot  be  considered.  Morrow  v. 
Camp  [Tex.  Civ.  App.]  101  S.  W.  819.  Where 
contrary  to  rule  a  single  assignment  set  out 
different  parts  of  the  court'-s  charge,  it 
could  not  after  being  held  bad  as  to  one 
be  sustained  as  to  another.  Acme  Food  Co. 
v.  Meier  [C.  C.  A.]  153  F.  74.  Assignment 
setting  forth  two  distinct  orders  held  bad. 
McConahy  v.  Western  Allegheny  R.  Co  ,  31 
Pa.  Super.  Ct.  215.  Assignment  that  court 
erred  in  dismissing  exceptions  to  auditor's 
report  violates  rule  14  where  there  are  sev- 
eral exceptions.  Graybill  v.  Deitrich,  32  Pa. 
Super.  Ct.  4S2. 

Inadvertent  mistake  in  name  of  w^itness  in 
an  assignment  alleging  error  in  permitting 
certain  questions  to  be  put  to  him  will  not 
preclude  consideration  of  the  a.ssignmcnt. 
Galveston,  etc.,  R.  Co.  v.  Still  [Tex.  Civ. 
App.]   100  S.  W.  176. 

81.  Greenberg  v.  People,  125  111.  App.  626. 
Where  defendant  against  whom  judgment 
was  rendered  and  a  codcfendant  against 
whom  no  judgment  was  rendered  joined  in 
assignment  to  striking  out  paragrapli  of  an- 
.«wer.  Denkewalter  v.  Wilson  [Ind.  App.] 
7S  X.  E.  1049.  But  upon  a  joint  appeal  from 
a  joint  judgment,  all  appellants  may  by  Joint 
Mssignment  take  advantage  of  any  error 
•  ommitted  against  any  one  of  the  defend- 
ants.    Greenberg  v.  People,  125  111.  App.   626. 

H2.  Davy  v.  Brown  [Ind.  App.]  78  N.  E. 
335. 

S3.  A  joint  assignment  by  several  ap- 
pellants will  be  construed  as  several  where 
proper  words  of  severance  are  used,  such  as 
that  "each  of  them  swearing  from  the  other 
.■separately  and  severally  says."  etc.  South- 
<=rn  Ind.  R.  Co.  v.  Indianapolis  &  L.  R.  Co. 
[Ind]    81  N.   E.   65. 


84.  Separate  exceptions  must  be  presented 
by  separate  assignments.  Davy  v.  Brown 
[Ind.  App.]  78  N.  E.  335;  Whitesell  v.  Strick- 
ler  [Ind]  78  N.  E.  845.  Assignment  that 
court  erred  in  sustaining  plaintiff's  first  and 
second  special  exceptions  lield  too  general, 
the  exceptions  presenting  entirely  different 
questions  of  law.  Southern  Kan.  R.  Co.  v. 
Cox   [Tex.  Civ.  App.]   95  S.  W.  1124. 

85.  Entry  of  nonsuit  not  assignable  as 
error,  but  assignment  may  be  made  to  re- 
fusal to  take  off  compulsory  nonsuit.  Hal- 
lock  v.  Lebanon,   215  Pa.   1,  64  A.  362. 

86.  Objection  that  judgment  is  not  sup- 
ported by  evidence  and  is  against  weight  of 
same  cannot  be  made  subject  of  independent 
assignment  of  error.  Walters  v.  Walters 
[Ind.]    79   N.   E.   1037. 

87.  Montgomery  v.  Reynolds,  124  Ga.  1053, 

53  S.  E.  512;  Hendricks  v.   Reid,   125  Ga.  775, 

54  S.  E.  747.  Under  Laws  1898.  p.  92,  an  as- 
signment to  a  ruling  which  controlled  the 
verdict,  as  where  verdict  was  directed,  is 
sufficient.  Scarborough  v.  Holder,  127  Ga. 
256,  56  S.  E.  293. 

88.  See  7   C.   L.   201. 

89.  Three  days  allowed  for  filing  answer 
to  appeal  are  computed  from  day  for  which 
case  has  been  reassigned  when  first  assign- 
ment has  been  set  aside  by  consent.  Wil- 
liams' Heirs  v.  Zengel,  117  La.  599,  42  So. 
153.  Under  Code  Proc.  art.  890,  answer  to 
appeal  cannot  be  considered  unless  it  is  filed 
three  days  before  that  fixed  for  argument. 
Reily  v.  Johnston    [La.]   43  So.  977. 

90.  See  Burns'  Ann.  St.  1901,  §  368.  Kline 
V.  Hagey   [Ind.]   81  N.  E.  209. 

91.  Otherwise  it  is  demurrable.  Kelly  v. 
Jacobs,    123   111.   App.    251. 

92.  Whether  by  formal  release,  accept- 
ance of  benefits  of  judgment  or  decree,  or 
statute  of  limitations.  Kelly  v.  Jacobs,  123 
111.  App.  251. 

9.3.      See  7  C.  L.  202. 

94.  Where  assignments  of  errors  do  not 
comply  with  Tennessee  Supreme  Court  Rule 
20,  brief  submitted  in  their  support  cannot 
cure  defect  if  not  filed  within  time  required 
by  rule.      Fort  v.  P'ort   [Tenn.]    101   S.  W.  433. 

95.  Must  be  timely  filed.  Egressy  v.  Stans- 
bury,  149  Cal.  392.  87  P.  280;  Sackett  v.  Price 
County    [Wis.]    110  N.   W.   821.      Supplemental 
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Statutes  and  rules  of  court  prescribing  tlie  form  and  contents  of  tlie  brief  must  be 
complied  with/^  but  substantial  compliance  onty  is  required/*  and  the  court  gen- 
erally has  discretionary  power  to  consider  matters  not  properly  presented.^  Among 
the  common  requirements  is  a  summary  of  so  much  of  the  record  as  presents  the 
errors  relied  on,-  with  reference  to  the  record  for  verification,^  and  a  separate  as- 
signment or  statement  of  the  contentions  or  alleged  errors.*     Assismnents  not  ar- 


brief  filed  out  of  time  will  be  stricken  where 
no  excuse  is  given  for  not  including' the  mat- 
ter therein  in  the  orig-inal  brief  Groesbeck 
Cotton  Oil  Gin  &  Compress  Co.  v.  Oliver 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  241,  97  S. 
W.  1092.  Where  the  time  for  filing  points 
and  autiiorities  has  expired,  holidays  com- 
ing thereafter  have  no  effect  upon  his  right 
to  file.  Egressy  v.  Stansburv,  149  Cal.  392, 
87   P.    280. 

96.  Failure  to  serve  and  file  the  brief 
strictly  on  time  held  not  to  defeat  an  appeal 
^vhere  no  substantial  pre.iudice  is  done.  Lyon 
V.  Mauss  [Utah]  87  P.  1014.  Notwithstand- 
ing Rev.  St.  1899,  §  3286,  giving  to  the  su- 
preme court  rules  the  force  of  statutes,  and 
rule  20,  providing  that  for  good  cause  shown 
before  the  .expiration  of  the  time  for  filing 
briefs  the  time  may  be  extended,  the  court 
may  extend  the  time  after  expiration  of  the 
period  allowed  w^here  justice  requires  it. 
Phillips  V.  Brill   [Wyo.]   90  P.  443. 

97.  Illness  of  counsel  held  good  cause. 
Whiting  V.  Straup  [Wyo.]  90  P.  445;  Phillips 
V.  Brill  [Wyo.]  90  P.  443.  Pressure  of  busi- 
ness and  absence  of  counsel  held  not  to  ex- 
cuse delay.  Delmoe  v.  Bailey  [Mont.]  88  P. 
662. 

98.  Under  rule  8,  subd.  5  (40  Pac.  x),  ap- 
pellant is  not  required  to  print  all  the  find- 
ings made  by  the  lower  court,  but  only  those 
on  which  questiong  are  raised.  Parish  v. 
Collins  [Wash.]  86  P.  557.  Where  a  tran- 
script was  not  printed  and  appellant's  brief 
did  not  refer  to  the  pleadings  or  state  the 
issues  made  thereby  or  how  they  were 
raised,  as  required  by  Sup.  Ct.  Rule  10,  par.  3, 
subd.  a  (82  Pac.  x),  the  appeal  will  be  dis- 
missed. Alexander  v.  Great  Northern  R. 
Co..  34  Mont.  432,  87  P.  447. 


V.  Johnson  [Ind.  App.]  79  N.  E.  533.  In  sup- 
port of  assignment  of  error  to  overruling 
of  motion  to  make  complaint  more  specific, 
the  objections  to  the  complaint  must  be 
specifically  pointed  out.  Pittsburg,  etc.,  R. 
Co.  v.  Ross  [Ind.]  80  N.  E.  845.  Defects  in 
statement  of  pleadings  will  be  disregarded 
where  appellant  has  made  a  bona  fide  at- 
tempt to  comply  with  the  rule,  and  the  parts 
claimed  to  show  the  insufficiency  of  the 
pleading  are  stated.  Huber  Mfg.  Co.  v.  Wag- 
ner  [Ind.]   78  X.  E.  329. 

Evidence:  Evidence  and  grounds  for  new 
trial  must  be  set  out.  City  of  Richmond  v. 
Lincoln  [Ind.]  79  N.  E.  445.  A  rule  of  the 
supreme  court  requiring  tlie  arg-ument  to 
contain  a  condensed  recital  of  the  evidence, 
where  the  insufficiency  of  the  evidence  to 
sustain  the  veriict  is  assigned  as  error,  con- 
templates mere  y  a  concise  statement  cf  the 
substance  of  the  testimony  and  does  not  re- 
quire the  evidence  to  be  set  out  in  detail, 
but  it  must  show  wherein  the  testimony  fails 
to  establish  the  essential  facts.  In  re  Wilt- 
sey's  Will  [Iowa[  109  N.  W.  776;  Vial  v.  Lar- 
son [Iowa]  109  N.  W.  1007.  Statement  of 
evidence  held  insufficient  to  authorize  re- 
view of  amount  of  assessment  of  damages 
from  sewer  construction.  Talbott  v.  New 
Castle   [Ind.]    81  N.  E.  724. 

Instructions:  Where  appellant's  instruc- 
tions are  not  set  out  in  his  brief,  court  will 
not  search  record  to  determine  whether  they 
are  in  conflict  with  appellee's  instructions. 
Indianapolis  Trac.  &  T.  Co.  v.  Kidd  '[Ind.] 
79  N.  E.  347.  Exception  to  charge  not  cn- 
sidered  where  brief  does  not  point  out  por- 
tion of  charge  to  which  the  exception  is 
directed.  In  re  Murray's  Will,  141  N.  C.  588, 
54     S.    E.     435.       Where    defendant    in    error 


99.  Howard  v.  Adkins  [Ind.]  78  N.  E.  665;  1  makes  no  appearance,  it  cannot  be  assumed 
Hart  V.  Scott  [Ind.]  81  N.  E.  481.  Failure  '  that  the  statement  of  the  case  in  plaintiff 
of  brief  to  state  that  bill  of  exceptions  con-  |  in  error's  brief  is  correct,  unless  the  same 
taining  evidence  has  been  filed  does  not  pre-  ]  is  founded  on  the  printed  abstract.  Kinsel 
elude  consideration  of  questions  concerning  '  v.  Wieland  [Colo.]  88  P.  153. 
evidence,  where  briefs  of  both  parties  are  I  3.  Talbott  v.  New  Castle  [Ind.]  81  N.  E. 
largely  taken  up  with  matters  concerning  724;  Chicago  &  E.  R.  Co.  v.  Lawrence  [Ind.] 
the  evidence.  Hart  v.  Scott  [Ind.]  81  N.  E.  (  79  N.  E.  363;  Ferguson  v.  Morrison  [Tex. 
481.  Civ.   App.]    95    S.   W.    1091;    Storms  v.   Mundy 

1,  Thistle  Coal  Co.  v.  Rex  Coal  &  Min.  [Tex.  Civ.  App.]  101  S.  W.  258;  Zeigler  v. 
Co.  [Iowa]  109  N.  W.  1094;  Schultz  v.  Ford  I  Creditors,  116  La.  250,  40  So.  693;  Smith  v. 
Bros.  [Iowa]  109  N.  W.  614.  Omissions  in  '  Hampshire  [Cal.  App.]  87  P.  224.  Page  and 
appellant's  brief  of  matter  required  by  Su-  ;  line  of  record  where  objectionable  evidence 
preme  Court  Rule  22  [55  N.  E.  v]  may  be  ,  may  be  found.  Providence  'Washington  Ins. 
supplied  bv  appellee's  brief.  Adams  v.  Betz  j  Co.  v.  Wolf  [Ind.]  80  N.  E.  '^G;  Inland  Steel 
[Ind.]  78  "n.  E.  649;  Wood  v.  Hall  [Iowa]  i  Co.  v.  Smith  [Ind.]  8^0  N.  E  .38;  Blumenthal 
110  N.  W.  270. 

2.  Galbott  v.  New  Castle  [Ind.]  81  N.  E. 
724.  Supreme  Court  Rule  22,  subd.  5.  Hayes 
V.   Shirk    [Ind.]    78   N.  E.   653. 

Rulings  on  pleadings:  Only  so  much  of 
pleading  as  is  necessary  to  present  ruling 
complained  of  is  required  by  Supreme  Court 
Rule  22,  subd.  5.  Hayes  v.  Shirk  [Ind.]  78 
N.  E.   653.     Statement  that  appellant  demur- 


Stancliff,  104  N.  T.  S.  362. 
4.  Substantial  compliance  sufficient.  First 
Nat.  Bank  v.  Miller  [Or.]  87  P.  892.  Alleged 
inconsistent  instructions  not  considered 
where  brief  did  not  point  out  wherein  they 
were  in  conflict.  Texas  &  P.  R.  Co.  v.  Home 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  124,  95  S. 
W.  97.  Supreme  Court  Rule  22  does  not  re- 
quire abandoned  points  to  be  set  out  In  brief, 
red  to  complaint  for  want  of  facts  to  con-  j  Pomeroy  v.  Wimer  [Ind.]  79  N.  E.  446.  No 
stitute  cause  of  action,  with  reference  to  i  precise  order  or  form  of  setting  out  objec- 
page  and  line  of  transcript,  held  sufficient  i  tions  and  points  is  required  by  Supreme 
statement   of   substance   of   demurrer.     Kintz  1  Court    Rule    22,    and    substantial    compliance 
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thi<-ewith  is  sufFioient.  Id.  Where  a  brief 
merely  states  that  appellant  relies  upon  a 
large  number  of  exceptions  referred  to  by 
number  only,  such  exceptions  cannot  be  con- 
sidered. Snipes  v.  Norfolk  &  So.  R.  Co.  [N.  C] 
56  S.  E.  477.  Failed  to  specify  error  in  over- 
ruling his  demurrer  on  ground  of  misjoinder. 
O'Brien  v.  Quinn  [Mont.]  90  P.  166.  Suffi- 
ciency of  the  pleadings.  Delmoe  v.  Long 
LMont.]  88  P.  778.  One  desiring  to  question 
a  Judgment  must  present  in  his  brief  the 
particular  matters  complained  of.  Herman 
V.  Dunman  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
372,  95  S.  ^V.  80.  Brief  and  argument  must 
point  out  wherein  instruction  was  errone- 
ous. Wickes  V.  Walden  [111.]  81  N.  E.  798; 
Duerler  Mfg.  Co.  v.  Eichhorn  [Tex.  Civ. 
App.]  99  S.  W.  715.  Must  point  out  where- 
in error  in  admitting  testimony  lies.  Cush- 
man  v.  Davis   [Vt.]   64  A.  456. 

Assignment,  Statement,  and  Proposition 
Under  the  Texas  Rule.  Assignments:  As- 
signments of  error  not  copied  in  the  brief 
will  be  deemed  waived.  Texas  Courts  of 
Civil  Appeals  Rule  29.  Scanlon  v.  Galves- 
ton, etc.,  R.  Co.  [Tex.  Civ.  App.]  100  S.  W. 
982;  Poland  v.  Porter  [Tex.  Civ.  App.]  98 
S.  W.  214;  Missouri,  etc.,  R.  Co.  v.  Barnes 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  524,  95 
S.  W.  714;  Koch  v.  Missouri  Valley  Bridge 
&  Iron  Co.  [Tex.  Civ.  App.]  102  S.  W. 
136.  And  this  although  it  be  stated  that 
they  are  not  waived.  Martin  v.  German- 
American  Nat.  Bk.  [Tex.  Civ.  App.]  102  S. 
W.  131.  The  numbers  of  the  assignments 
as  given  in  the  record  should  be  presented 
consecutively.  Kirby  Lumber  Co.  v.  Cham- 
bers [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  913, 
05  S.  W.  607;  Martin  v.  German-American 
Xat.  Bk.  [Tex.  Civ.  App.]  102  S.  W.  131; 
Kckert  v.  McDermott  [Tex.  Civ.  App.]  99  S. 
W.  572;  Moore  v.  "Woodson  [Tex.  Civ.  App.] 
09  S.  W.  116;  Faison  v.  Meyenberg  [Tex.  Civ. 
App.]  98  S.  W.  1066.  By  the  word  "copied" 
used»in  this  rule  it  is  not  meant  that  re- 
constructed or  amended  assignments  shall 
be  placed  in  the  brief,  but  that  the  assign- 
ments contained  in  the  record  shall  be 
printed  in  the  brief.  Martin  v.  German- 
American  Nat.  Bk.  [Tex.  Civ.  App.]  102  S. 
yv.  131.  Grouped  and  general  assignments 
■will  not  be  considered  unless  the  proposi- 
tions under  them  serve  to  separate  and 
make  specific  the  errors  urged.  Jones  v. 
Western  Union  Tel.  Co.  [Tex.  Civ.  App.]  101 
S.  W.  SOS;  Haight  &  Co.  v.  Turner  [Tex.  Civ. 
App.]  99  S.  W.  196;  Frontroy  v.  Atkinson 
[Tex.  Civ.  App.]  100  S.  W.  1023;  Cantelou  v. 
'l>inity  &  B.  V.  R.  Co.  [Tex.  Civ.  App.]  101 
S.  W.  1017;  Young  v.  Pecos  County  [Tex.  Civ. 
App.]  101  S.  W.  1055;  Reeves  v.  Galveston, 
etc.,  R.  Co.  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
498,  98  S.  W.  929.  Questions  reviewed  though 
all  assignments  were  grouped  together,  par- 
ticularly wliere  it  appeared  that  vital  error 
had  been  committed.  Pinkston  v.  Boyd  [Tex. 
Civ.  App.]    16  Tex.  Ct.  Rep.  759,  97  S.  W.   103. 

Statements:  In  Texas  the  law  authorizing 
the  sending  up  of  the  stenographer's  tran- 
script has  not  changed  the  rule  requiring 
condensed  statements  from  the  record  to  fol- 
low each  proposition  in  the  brief.  United 
Oil  &  Refining  Co.  v.  Grey  [Tex.  Civ.  App.] 
102  S.  W.  934.  Rule  31  for  the  Texas  courts 
of  civil  appeals  requires  that  there  shall  be 
subjoined  to  each  proposition  a  brief  state- 
ment of  such  proceedings  contained  in  the 
rpcord  as  will  be  necessary  and  sufficient  to 
•^xplain   and   support   the    proposition.      Scan- 


lon V.  Galveston,  etc.,  R.  Co.  [Tex.  App.] 
100  S.  yv.  982;  Cockrell  v.  Egger  [Tex.  Civ. 
App.]  99  S.  \V.  568;  Gulf,  etc.,  R.  Co  v. 
Pearee  [Tex.  Civ.  App.]  95  S.  W.  1133;  Po- 
land V.  Porter  [Tex.  Civ.  App.]  98  S.  W.  214; 
Yellow  Pine  Oil  Co.  v.  Noble  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.  750,  97  S.  W.  332;  Bluestein 
V.  Collins  [Tex.  Civ.  App.]  103  S.  W^  687; 
Holmes  v.  Adams  [Tex.  Civ.  App.]  100  S.  W. 
816;  Miller  v.  Tyson  [Tex.  Civ.  App.]  100  S. 
W.  11S9;  McDonald  V.  Downs  [Tex.  Civ.  App.] 
99  S.  W.  892.  Reference  to  other  parts 
of  record  is  not  a  sufficient  statement. 
Carlisle  v.  Gibbs  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  405,  98  S.  W.  192;  Gammon  v.  Sigel 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  998,  95  S. 
"W.  730;  Robertson  v.  Warren  [Tex.  Civ. 
App.]  100  S.  W.  805;  Kirby  Lumber  Co.  v. 
Chambers  [Tex  Civ.  App.]  14  Tex.  Ct.  Rep. 
913,  95  S.  W.  607;  Beaumont  Trac.  Co.  v. 
Edge  [Tex.  Civ.  App.]  102  S.  W.  746.  Where 
the  only  statement  under  certain  assign- 
ments of  error  is  a  reference  to  the  state- 
ment under  another  assignment,  which  em- 
braces forty-four  pages  of  printed  matter 
and  practically  covers  all  the  testimony 
given  on  the  trial,  such  assignments  will 
not  be  considered.  Gulf,  etc.,  R.  Co.  v.  Cald- 
well [Tex.  Civ.  App.]  102  S.  W.  461.  Must 
show  that  appellant  reserved  a  bill  of  ex- 
ceptions to  the  action  of  the  court  com- 
plained of  by  the  assignment.  Holmes  v. 
Adams  [Tex.  Civ.  App.]  100  S.  W.  816.  Brief 
must  on  its  face  disclose  reasons  for  re- 
versal, and  hence  statement  must  show  re- 
spects in  which  rulings  were  harmful.  Pip- 
kin V.  Hayward  Lumber  Co.  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.  760,  96  S.  W.  635.  Limiting 
abandoned  pleadings  offered  as  evidence  to 
single  purpose  not  ground  for  reversal 
where  appellant's  brief  does  not  show  that 
they  were  admissible  for  any  other  purpose. 
Southern  Kansas  R.  Co.  v.  Morris  [Tex.  Civ. 
App  ]  99  S.  W.  433.  Statement  subjoined  to 
proposition  following  an  assignment  of  er- 
ror, complaining  of  the  overruling  of  a  spe- 
cial exception  to  a  supplemental  petition, 
held  not  full  enough  to  require  the  ap- 
pellate court  to  consider  the  assignment. 
City  of  San  Antonio  v.  Routledge  [Tex.  Civ. 
App.]  102  S.  W.  756.  Assignment  to  a  charge 
cannot  be  considered  if  sucli  charge  is  not 
contained  in  the  statement.  Holmes  v. 
Adams  [Tex.  Civ.  App]  100  S.  W.  816.  State- 
ment under  assignment  on  refusal  of  in- 
structions must  state  that  such  instruction 
was  requested  and  refused.  American  Surety 
Co.  V.  Lyons  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  947,  97  S.  W.  1080;  Gilmore  v.  Houston 
Elec.  Co.  [Tex.  Civ.  App.]  102  S.  W.  168. 
Statement  under  assignment  on  refusal  of 
instructions  must  contain  the  instructions 
or  refer  to  the  page  of  the  record  where 
I  they  may  be  found.  American  Surety  Co.  v. 
Lyons  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  947, 
97  S.  W.  1080.  Where  no  evidence  is  stated 
in  the  brief,  under  an  assignment  of  error 
to  the  refusal  of  an  instruction  showing  its 
applicability,  the  assignment  will  be  over- 
ruled. El  Paso  Elec.  R.  Co.  v.  Furber  [Tex. 
Civ.  App.]  100  S.  W.  1041;  International,  etc., 
R.  Co.  V.  Stewart  [Tex.  Civ.  App.]  101  S.  W. 
282;  El  Paso,  etc.,  R.  Co.  v.  Foth  [Tex.  Civ. 
App.]  100  S.  W.  171;  Ferguson  v.  Morrison 
[Tex.  Civ.  App.]  95  S.  W.  1091.  Where  an 
assignment  of  error  Is  directed  against  a 
part  of  the  court's  charge,  the  proposition 
should  be  followed  by  a  statement  of  so 
much    of    the    pleadings    and    evidence    as    la 
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necessary  to  show  what  issues  were.  Scan- 
Ion  V.  Galveston,  etc.,  R.  Co.  [Tex.  Civ.  App.] 
100  S.  W.  9S2.  Assignment  on  admission  of 
evidence  must  show  the  evidence  and  refer 
to  the  record.  Kirby  Lumber  Co.  v.  Cliam- 
hers  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  913,  95 
S.  M'.  607.  Must  show  whether  the  evidence 
objected  to  was  favorable  or  unfavorable  to 
appellant.    Schneider  v.  Rabb   [Tex.  Civ.  App.] 

100  S.  W.  16.3.  Must  state  that  bill  of  ex- 
ceptions was  reserved  to  its  admission  and 
state  its  substance  and  site  to  the  transcript 
or  stenographer's  report  where  it  can  be 
found.  Morgan  v.  Barber  [Tex.  Civ.  App.] 
;i9  S.  ^'.  730.  Must  point  out  part  of  record 
where  offer  of  such  evidence  was  made,  and 
where  bills  of  exception  were  reserved.  El 
Paso  Elec.  R.  Co.  v.  Telles  [Tex.  Civ.  App.] 
:'9  S.  W.  444.  Alleged  error  in  excluding  an- 
.■^wers  of  witnesses  to  questions  will  not  be 
considered  where  the  brief  fails  to  show 
what  would  have  been  the  answers  to  such 
questions.  Chicago,  etc.,  R.  Co.  v.  Birk  [Tex. 
Civ.  App.]  99  S.  "W.  753.  Where  appellant's 
brief  does  not  state  what  testimony  has 
l>een  Introduced  in  regard  to  inatters  em- 
braced in  a  hypothetical  question  calling  for 
witness'  opinion,  on  objection  that  no  predi- 

•  ate  was  laid  for  the  question  will  be  con- 
.<idered.  Duerler  Mfg.  Co.  v.  Eichhorn  [Tex. 
I'iv.    App.]    99    S.    W.    715.      Must    show    what 

•  ■bjection  was  made  when  the  testimony  was 
offered.  Missouri,  etc.,  R.  Co.  v.  Matlock 
[Tex.  Civ.  App.]   99  S.  "W'.  1052. 

Propo.sitions:  Particular  point  or  points 
sought  to  be  made  by  an  assignment  must 
lie  stated  in  form  of  propositions  followed 
by  an  appropriate  statement.  Rules  29,  30,  31 
(Q7  S.  'W.  xvi).  McAllen  v.  Raphael  [Tex. 
Civ.  App.]  96  S.  "W.  760;  City  of  San  Antonio 
V.  Routledge  [Tex.  Civ.  App.]  102  S.  TV.  756; 
Kirby  Lumber  Co.  v.  Chambers  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  913,  95  S.  W.  607;  In- 
ternational Harvester  Co.  v.  Campbell  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  653,  96  S.  W.  93. 
An  assignment  of  error  in  the  brief  that  is 
not  a  proposition  of  law  in  itself  and  is  not 
I'lllowed  by  any  proposition  cannot  be  con- 
sidered.     Storms   v.   Mundy    [Tex.   Civ.   App.] 

101  S.  T\'.   258;   Scanlon  v.  Galveston,  etc.,   R. 
Co.    [Tex.  Civ.  App.]    100   S.  W.   982.     Assign- 
ments  relating  to   special  exceptions   to   dif- 
ferent pleadings  held  not  open  to  considera- 
tion   -where    there    was    no    statement    giving 
nature  of  any  particular  exception  that  was 
ruled    on,    nor    its    application    to    the    plead- 
ing demurred  to.  but  only   reference  was    to 
pleadings     generally.       McAllen     v.     Raphael  I 
[Tex    Civ.    App.]    96    S.    W.    760.      Proposition  i 
that   plaintiff's   motion   for   cliange    of   venue  | 
should  have  been  granted  held  not  appropri-  | 
ute    to    assignment    that    court    erred    in    not 
.granting  change  of  venue.     Id.     Assignment 
held    not    open    to    consideration    where    sub- 
joined proposition  dealt  with  more  than  one 
-ubject.    Id.    Where  the  only  proposition  ad- 

anced  under  an  assignment  of  error  is  the 
t-nunciation  of  a  law  relating  to  affidavits, 
and  neither  the  assignment  nor  proposition 
asserts  the  infraction  of  such  law,  its  in- 
fraction cannot  be  considered.  Young  v. 
Pecos  County  [Tex.  Civ.  App.]  101  S.  W.  1055. 
^^"here  an  assignment  of  error  in  the  brief 
is  not  a  copy  of  any  assignment  in  the  rec- 
ord, and  the  propositions  presented  there- 
under   are    not    appropriate    to    and    do    not 


arise  under  such  assignment,  neither  the 
assignment  nor  the  propositions  can  be  con- 
sidered. Kruegel  v.  Bolanz  [Tex.  Civ.  App.] 
103  S.  W.  435.  Where  the  bill  of  exceptions 
shows  that  a  question  to  a  witness  was  ob- 
jected to  on  two  grounds,  but  the  proposi- 
tion under  the  assignment  of  error  attacks 
the  court's  action  in  sustaining  the  question 
only  on  one  ground,  the  other  ground  cannot 
be  considered.  Western  Union  Tel.  Co.  v. 
Hardison  [Tex.  Civ.  App.]  101  S.  W.  541. 
Where  a  single  assignment  of  error  at- 
tempts to  collect  every  point  upon  which  the 
appeal  is  based,  and  is  placed  before  the 
court  as  a  proposition  and  reference  made 
to  statements  under  five  other  assignments, 
it  is  multifarious  and  will  not  be  considered. 
Russell  V.  Deutschman  [Tex.  Civ.  App.]  100 
S.  W.  1164.  A  proposition  which  alleges 
that  a  special  instruction  was  argumenta- 
tive, contradictory,  misleading,  and  on  the 
weight  of  the  evidence,  is  not  proper  un- 
der the  rules  for  the  Texas  courts  of  civil 
appeals.  Reeves  v.  Galveston,  etc.,  R.  Co. 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  498,  98  S. 
W.  929.  A  proposition  under  an  assign- 
ment of  error  w^hich  is  not  germane  to  the 
assignment  will  not  be  considered.  Texas 
&  N.  O.  R.  Co.  V.  Conway  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Re,p.  898,  98  S.  W.  1070.  T\''here 
in  the  only  assignment  of  error  complaining 
of  the  charge  to  the  jury  the  entire  charge 
is  alleged  to  be  erroneous,  and  there  is  no 
accompanying  proposition  stating  the  par- 
ticular instruction  complained  of,  the  as- 
.si.gnment  will  not  be  considered.  Ross  v. 
Moskowitz   [Tex]    100  S.  V,'.  768. 

5  Long  V.  Xute  [Mo.  App.]  100  S.  W.  511; 
Levi  V.  Mathews  [C.  C.  A.]  145  F.  152;  Libby 
v.  Kearney,  124  111.  App.  339;  Sturges,  Cor- 
nish &  Burn  Co.  v.  Cornish,  125  111.  App.  401; 
Hunt  V.  Pronger,  126  111.  App.  403;  Omensky 
V.  Gieske,  125  111.  App.  77;  Lemke  v.  Faust- 
mann,  124  111.  App.  624;  Chicago  &  Alton  R. 
Co.  V.  Jennings,  120  111.  App.  195;  Loellke  v. 
Grant,  120  111.  App.  74;  Ray  v.  Hunter,  122 
111.  App.  466;  Jackson  v.  Grosser,  121  III. 
App.  363;  Robinson  &  Co.  v.  Green  [Ala] 
43  So.  797;  Seaboard  Air  Line  R.  v.  Smith 
[Fla.]  43  So.  235;  Morris  v.  Fisk  Rubber  Co. 
[Ala.]  43  So.  483;  Hamilton  v.  Rogers,  126 
Ga.  27,  54  S.  E.  926;  Powell  v.  T\niey.  125  Ga. 
S23,  54  S.  E.  732;  Carter  v.  Pitts,  125  Ga. 
792,  54  S.  E.  695;  City  of  Smithville  v.  Dis- 
pensary Com'rs,  125  Ga.  559,  54  S.  E.  539; 
Parris  v.  Atlanta,  etc.,  R.  Co.  [Ga.]  57  S.  E. 
692;  Caudell  v.  Caudell,  127  Ga.  1,  55  S.  E. 
1028;  Southern  R.  Co.  v.  Sheffield,  127  Ga. 
569,  56  S.  E.  838;  Dobbs  v.  Malcolm,  127  Ga. 
487,  56  S.  E.  622;  Chatman  v.  Hodnett,  127 
Ga.  360,  56  S.  E.  439;  Jackson  Bros.  &  Watts 
Co.  V.  Gillespie,  127  Ga.  358,  56  S.  E.  409; 
Liles  V.  Fosburg  Lumber  Co.,  142  N.  C.  39, 
54  S.  E.  795;  Smith  v.  Atlantic  Coast  Line 
R.  Co.,  142  N.  C.  21,  54  S.  E.  786;  Beard  v. 
Southern  R.  Co.  [N.  C]  55  S.  E.  505;  Clark 
V.  Patapsco  Guano  Co.  [N.  C]  56  S.  E.  858; 
Snipes  v.  Norfolk  &  So.  R.  Co.  [N.  C]  56  S. 
E.  477;  United  States  Furniture  Co.  v.  Tasch- 
ner  [Ind.  App.]  81  X.  E.  736;  McNeil  v. 
American  Bridge  Co.  [Mass.]  81  N.  E.  651; 
McChesney  v.  Chicago  [111.]  81  N.  E.  435; 
Puritan  Oil  Co.  v.  Myers  [Ind.  App.]  80  N. 
E.  851;  Pittsburg,  etc.,  R.  Co.  v.  Ross  [Ind.] 
80  N.  E.  8  45;  Doe  v.  Boston  &  W.  St.  R.  Co. 
[Mass.]   80   X.   E.  814;  Tower  Co.   v.   Southern 
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tliev  are  apparent  on  the  face  of  the  record,®  and  is  not  liaiited  to  the  views  urged." 
In  like  manner  the  court  Avill  not  search  the  record  in  the  absence  of  a  brief  by 
appellee  to  refute  an  apparent  showing  of  error.^  New  points  first  raised  in  the  reply 
or  supplemental  brief  will  not  ordinarih^  be  considered,®  nor  will  amendments  of  the 
brief  just  before  hearing  be  allowed.^"  Admissions  and  statements  in  a  brief  are 
binding  on  the  party  making  them.^^  Scandalous  ^^  or  irrelevant  ^^  briefs  and 
arguments  not  prepared  in  accordance  "v\-ith  the  rules  ^*  may  be  stricken  from  the 
files. 


Pac.  Co.  [Mass.]  SO  N.  E.  S09;  Foote  v.  Cot- 
ting-  [Mass.]  80  N.  E.  600;  Pittsburgh,  etc., 
R.  Co.  V.  Collins  [Ind.]  80  N.  E.  415;  Sullivan 
V.  Fugazzi  [Mass.]  79  N.  E.  775;  Miller  v. 
Kensil,  223  111.  201,  79  N.  E.  24;  Schmoe  v. 
Cotton  [Ind.]  79  N.  E.  184;  New  Castle 
Bridg-e  Co.  v.  Doty  [Ind.]  79  N.  E.  485;  Buf- 
fington  V.  McNally,  192  Mass.  198,  78  N.  E. 
309;  Woodall  v.  Boston  El.  R.  Co..  192  Mass. 
308,  78  N.  E.  446;  Dillman  v.  McDanel,  222 
111.  276,  78  N.  E.  591;  Galloway  v.  Erie  R. 
Co.,  102  N.  T.  S.  25;  Peterson  v.  Red  Wing, 
101  Minn.  62,  111  N.  TV.  840;  Shaw-Walker 
Co.  V.  Fitzsimons  [Mich.]  14  Det.  Leg.  N. 
362,  112  N.  W.  501;  Trotter  v.  Grand  Lodge 
of  Iowa  Legion  of  Honor  [Iowa]  109  N.  W. 
1099;  My  Laundry  Co.  v.  Schmeling,  129 
TVis.  597,  109  N.  "W,  540;  In  re  Wiltsey's 
Will  [Iowa]  109  N.  "W.  776;  Baltimore  & 
O.  R.  Co.  V.  Whitehill  [Md.]  64  A.  1033; 
Montgomery  St.  R.  Co.  v.  Lewis  [Ala.]  41  So. 
736;  Harper  v.  Raisin  Fertilizer  Co.  [Ala.]  42 
So.  550;  Seaboard  Air  Line  R.  v.  Scarborough 
[Fla.]  42  So.  706;  Gambill  v.  Fuqua  [Ala.] 
42  So.  735;  Town  of  Vernon  v.  Edgeworth 
[Ala.]  42  So.  749;  Bully  Hill  Copper  Min. 
&  Smelting  Co.  v.  Bruson  [Cal.  App.]  87  P. 
237;  Christy  v.  Campbell  [Colo.]  87  P.  548; 
Fra;nce  v.  Salt  Lake  &  O.  R.  Co.  [Utah]  88 
P.  1;  Daniels  v.  Johnston  [Colo.]  89  P.  811; 
Western  Union  Tel.  Co.  v.  Olsson  [Colo.] 
90  P.  841;  People's  Lumber  Co.  v.  Gillard 
[Cal.  App.]  90  P.  556;  Simmons  v.  Rowe  [Cal. 
App.]  89  P.  621;  Garfield  County  Com'rs  v. 
Beauchamp  [Okl.]  88  P.  1124;  Ross  v.  Becker 
[Ind.]  81  N.  E.  478;  Atlantic  Coast  Line  R. 
Co.  V.  Crosby  [Fla.]  43  So.  318;  Jacksonville 
Elec.  Co.  V.  Schmetzer  [Fla.]  43  So.  85;  Sou- 
thern Coal  &  Coke  Co.  v.  Swinney  [Ala.] 
42  So.  808;  Macon,  etc.,  R.  Co.  v.  Moore,  125 
Ga.  810,  54  S.  E.  700;  Moore  v.  Lanier  [Fla.] 
42  So.  462. 

Insufficient  argrument:  Where  only  argu- 
ment is  curt  statement  that  certain  rulings 
were  erroneous  and  prejudicial,  court  need 
not  consider  the  point.  Kevane  v.  Miller 
[Cal.  App.]  88  P.  643.  Statement  by  counsel 
that  "many  other  charges  requested  by  de- 
fendant and  refused  by  the  court  announce 
correct  propositions  of  law"  is  not  such 
argument  as  to  require  their  consideration. 
Birmingham  R.  Light  &  Power  Co.  v.  Martin 
[Ala.]  42  So.  618.  Statement  by  counsel 
that  "an  examination  of  a  large  number  of 
charges  refused  to  the  defendant  will  lead 
to  the  conclusion  that  many  of  these  charges 
were  erroneously  refused"  Is  not  sufficient 
argument.  Id.  Mere  repetition  of  assign- 
ment is  not  argument.  Harper  v.  Raisin 
F'ertilizer  Co.  [Ala.]  42  So.  550;  Rhodes  & 
Son  Co.  V.  Charleston  [Ala.]  41  So.  746. 
The  mere  enumeration  of  exceptions  in  re- 
gard to  which  no  grounds  are  stated,  no  pro- 
positions of  law  argued,  and  no  principles  of 
law    discussed,    is    not    sufficient.     Roedler   v. 


Chicago,  etc.,  R.  Co.,  129  Wis.  270,  109  N.  "V\'. 
88.  Where  appellant's  counsel  on  one  argu- 
ment states  that  a  point  in  his  brief  is  not 
insisted  on,  such  point  will  not  be  consid- 
ered. Griesbach  v.  People,  226  111.  65,  80  X. 
E.  734.  Statement  in  brief  that  all  other 
points  have  been  eliminated  constitutes  a 
waiver  of  such  points.  Merritt  v.  Crane  Co., 
225  111.  181,  80  N.  E.  103.  Where,  on  motion 
to  dismiss  an  appeal,  counsel  requested  a 
supersedeas  in  case  of  dismissal,  but  as- 
signed no  reason  therefor  in  his  brief,  the 
application  will  be  denied.  Walton  v.  Canon 
City   [Colo.]   88  P.   860. 

6.  Excessiveness  of  recovery.  Williams 
V.  Spokane  Falls  &  N.  R.  Co.  [Wash.]  87  P. 
491. 

7.  Where  the  nature  of  the  case  is  such 
as  to  require  it,  the  court  may  take  a 
broader  view  of  the  subject  involved  than  is 
presented  by  the  briefs  or  argument  of 
counsel  even  to  the  extent  of  considering 
questions  involved  in  pending  litigation 
when  closely  connected  with  the  subject  of 
decision.  State  v.  Chicago,  etc.,  R.  Co.  [Wis.] 
108  N.  W.  594.  The  appellate  court  is  not 
bound  by  tlie  reasons  urged  by  counsel  in 
reacliing  the  right  result.  Fagan  v.  Hook 
[Iowa]    111  N.  \Y.   981. 

8.  Bigger  v.  Garfield  County  Com'rs 
[Okl.]    87    P.    597. 

9.  Supreme  Court  Rule  22  [55  N.  E.  vi]. 
Pittsburg,  etc.,  R.  Co.  v.  Leightheiser  [Ind.] 
78  N.  E.  1033.  Where  the  appellee  invokes 
the  doctrine  of  the  law  of  the  case  in  his 
brief,  appellant  may  urge  for  the  first  time 
in  his  reply  brief  that  the  doctrine  is  not 
applicable.  Adams  v.  Thornton  [Cal.  App.] 
90   P.   713. 

10.  Sheker  v.  Machovec  [Iowa]  110  N.  W. 
1055. 

11.  Where  an  error  was  not  assigned  and 
appellant  stated  that  the  only  question  de- 
sired to  be  raised  was  the  validity  of  certain 
bonds,  court  would  not  notice  the  error 
though  authorized  by  rule  to  do  so.  Board 
of  Com'rs   v.   Tollman    [C.   C.   A.]    145   F.    753. 

12.  Shirk  v.  Hupp  [Ind.]  79  N.  E.  490. 
Where  a  brief  contains  a  lengthy  and  wholly 
unnecessary  tirade  against  witnesses,  the 
brief  will  be  stricken  with  leave  to  file  a 
proper  one.  Stern  v.  Daniel  [Wash.]  88  P. 
1116. 

13.  A  brief  should  be  confined  to  a  state- 
ment of  the  points  or  propositions  of  law 
arising  upon  pertinent  matters  in  the  rec- 
ord and  relied  on  for  reversal  of  the  judg- 
ment and  should  not  present  views  or  use 
inappropriate  language  on  impertinent  mat- 
ters of  which  the  court  cannot  take  notice. 
Fourteenth  Street  Bk.  v.  Strauss,  104  N.  Y.  S. 
956.  Statements  in  briefs  extraneous  of  the 
record  will  not  be  considered."  Evers  v. 
Gould,   105   N.  Y.   S.    150. 

14.  Where    no    attention    Is    paid    to    the 
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(§  11)  G.  Dismissal  and  abatement  of  appeal,  and  reinstatement  of  the 
samey" — An  appeal  -u-ill  be  dismissed  for  want  of  jurisdiction  ^^  or  of  a  litigable 
right/'  for  want  of  a  real  controvers}-  ^^  proper!}-  saved  below,^*^  for  abandonment  -° 


rules  of  court  in  the  preparation  of  a  brief, 
and  it  does  not  present  the  errors  relied  upon 
for  reversal  in  such  a  way  as  to  enable  the 
court  to  intelligently  pass  upon  them,  it 
cannot  be  considered.  Lowrey  v.  Haynes 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  277,  98 
S     W.    1068. 

15.  See   7   C.   L.   207. 

16.  See,  also,  §§  4,  5,  and  13  B.  American 
Soda  Fountain  Co.  v.  Dean  Drug  Co.  [Iowa] 
112  N.  W.  180;  Town  of  Minden  v.  Crichton 
[La.]  43  So.  395;  Rayborn  v.  Cathern  [Miss.] 
43  So.  70.  An  appellate  court  being  with- 
out jurisdiction  of  the  subject-matter,  the 
only  judgment  it  can  render  is  one  dismiss- 
ing appeal.  Sena  v.  U.  S.  [C.  C.  A.]  147  F. 
485.  Appeal  to  court  of  appeals  dismissed 
where  record  showed  that  case  originated 
in  justice  court,  but  did  not  show  that  cir- 
cuit court  ever  obtained  jurisdiction  of  it 
by  appeal.  Inks  v.  Brakebill  Bros.,  119  Mo. 
App.   159,   96   S.  W.  220. 

Jurisdictional  amount  not  involved.  State 
v.  Pearl  River  [La.]  43  So.  815;  State  v. 
Briede  [La.]  43  So.  992.  Demand  obviously 
inflated  and  real  amount  in  controversy  not 
sufficient.  Leury  v.  Baton  Rouge  Compress 
Co.,  117  La.  956,  42  So.  439.  Appeal  ordered 
dismissed  unless  appellant  took  proper  steps 
to  have  it  transferred  to  court  of  appeals. 
Robson  V.  Beasley  [La.]  44  So.  136;  Bodcaw 
Lumber  Co.  v.  Huddleston  [La.]  44  So.  258. 
Amount  less  than  $1,000  and  no  certificate 
of  importance.  Bache  v.  Ward,  225  111.  320, 
80   N.   E.    330. 

Nonappealable  Jndsment.  Tidmore  v.  Per- 
rltt  [Ala.]  42  So.  818;  Young  v.  Albion  [Xeb.] 
110  N.  W.  706;  Hill  v.  MuUer,  103  X.  T.  S. 
94;  Caflisch  v.  Logue  [Pa.]  65  A.  31.  Where 
record  failed  to  show  a  final  decree  in  pro- 
ceeding to  set  aside  a  will.  Peterson  v. 
Guttormsen,  125  111.  App.  28.  Because  judg- 
ment was  not  final.  Yazoo  &  M.  "V.  R.  Co. 
V.  Reid  [Miss.]  43  So.  952.  Appeal  from 
default  judgment.  Chute  Co.  v.  Westlay,  101 
X.  Y.  S.  527;  Rogg  v.  Simelowitz,  102  X.  Y. 
S.   535. 

Death  of  party:  Where  pending  appeal, 
from  judgment  for  plaintiff  in  action  on 
liquor  dealer's  bond,  plaintiff  dies,  and  rec- 
ord on  appeal  shows  death  in  such  way  as 
to  justify  court  in  taking  notice  of  it  for 
purpose  of  rendering  its  judgment,  proper 
practice,  if  error  is  found,  is  to  dismiss 
cause  rather  than  remand  It.  Ellis  v. 
Brooks  [Tex.]  102  S.  "W.  94. 

17.  Where  appeal  was  taken  in  name  of 
attorney  instead  of  client.  Voelkel  v.  An- 
rich  [La.]  43  So.  151.  Appeal  dismissed  as 
to  appellee  against  whom  appellant  sought 
no  remedy  in  court  below.  City  of  Coving- 
ton V.  T\^hitney,  29  Ky.  L.  R.  1096.  96  S.  W. 
907.  Contractor  sued  abutting  owner  to  en- 
force lien  for  local  improvements  and  made 
town  party.  Judgment  was  rendered  ad- 
judging lien  against  property  and  dismissing 
petition  as  against  town.  Property  owner 
appealed,  making  town  and  contractor  ap- 
pellees. Held  that  appeal  would  be  dis- 
missed as  to  former,  appellant  having  no 
cause  to  complain  that  contractor  did  not 
recover  judgment  against  it.  Wolf  v.  Pierce, 
29  Ky.  L.   R.   1095,   96  S.  W.   903.     Where  ap- 
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pellant  was  party  to  proceedings  and  con- 
demned by  judgment,  and  it  did  not  appear 
on  face  of  papers  that  he  was  absolutely 
w^ithout  interest,  held  that  appeal  would  not 
be  dismissed  on  ground  of  want  of  interest, 
but  question  would  not  be  determined  until 
hearing  on  merits.  Succession  of  Dielmann 
[La.]  43  So.  972.  Inclusion,  as  plaintiffs  in 
error,  of  persons  not  parties  below  is  not 
ground  for  dismissal  but  is  an  error  which 
may  be  corrected  by  dismissing  writ  only 
as  to  them,  or  by  striking  out  their  names. 
Thomas  v.  Green  County  [C.  C.  A.]  146  F. 
969.  Under  Civ.  Code  Prac.  §§  757,  785,  if  it 
be  made  to  appear  that  appellant's  right  to 
prosecute  an  appeal  has  ceased,  appellee 
may,  upon  stating  grounds  in  writing,  ob- 
tain a  dismissal.  Haggin  v.  Montague  [Ky.] 
101  S.  W.  893.  Court  would  dismiss  of  own 
motion  where  appellants  had  no  right  to 
appeal.  Foreman  v.  Defrees,  120  111.  App. 
486. 

18.     See,  also,  §  13  B,  post. 

Appeal  dismissed:  Where  trial  court,  in 
proper  exercise  of  its  power,  vacates  judg- 
ment appealed  from  and  grants  new  trial. 
Kendall  v.  Kendall  [Ind.  App.]  79  X'.  E.  222. 
Where  pending  appeal,  event  occurs  which 
makes  determination  of  question  unneces- 
sary, or  w^hich  would  of  necessity  render 
judgment  that  might  be  pronounced  ineffec- 
tual. T\^aller  v.  Henderson  Tel.  &  T.  Co. 
[Ky.]  101  S.  W.  372.  Appeal  from  order 
arresting  judgment  where  abstract  of  rec- 
ord shows  order  was  made  on  appellants 
as  well  as  on  respondent's  motion.  Dockery 
V.  Lowenstein,  121  Mo.  App.  394,  99  S.  T^^  40. 
Appeal  from  order  denying  new  trial  on 
ground  of  newly-discovered  evidence,  where 
on  prior  appeal  appellant  moved  that  case  be 
remanded  to  give  it  an  opportunity  to  amend 
and  renew  its  motion  for  a  new  trial  on 
same  ground,  "which  motion  was  denied. 
Kennedy  v.  Fidelity  &  Casualty  Co.,  100 
Minn.  144,  110  X.  W.  624.  Where  perempt- 
ory writ  of  mandamus  was  complied  •with 
prior  to  taking  any  steps  to  perfect  appeal. 
People  V.  Voorhis,  100  X.  Y.  S.  717.  Where 
prior  to  argument  of  appeal  from  order  re- 
straining appellant  from  acting  as  executor 
pending  application  to  revoke  his  letters,  his 
letters  testamentary  -were  revoked.  In  re 
Hirsch's  Estate,  101  X.  Y.  S.  1027.  Where 
record  obviously  presents  no  substantial 
question.  Only  sufficiency  of  conflicting  evi- 
dence. Xorthern  Texas  Traction  Co.  v.  Ake 
[Tex.  Civ.  App.]  98  S.  W.  207.  Where  plain- 
tiff's attorney  has  contract  for  percentage 
of  recovery,  and  after  appeal  from  judgment 
for  plaintiff  there  is  compromise  and  settle- 
ment without  attorney's  consent,  such  at- 
torney, if  he  fears  that  retention  of  juris- 
diction by  appellate  court  will  preclude  him 
from  proceeding,  nisi,  to  enforce  his  lien, 
may  by  apt  motion  raise  question  of  his 
right  to  dismiss  appeal.  Wait  v.  Atchison, 
etc.,   R.   Co.    [Mo.]    103   S.   W.    60. 

Held  not  ground  for  dismissal:  Part  per- 
formance of  mandate  of  writ  of  mandamus. 
People  V.  Voorhis,  186  X.  Y.  263,  78  X.  E. 
1001.  Where  appeal  is  predicated  on  error 
below  and  error  is  established,  mere  fact 
that    respondent    consents    to    relief    sought. 
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or  want  of  prosecution,-^  for  substantial  --  and  inexcusable  -^  defects  of  procedure 
in  brino-ing  up  the  case,-*  or  for  failure  to  make  ^'  or  file  "  a  proper  record  -'  as- 


McCrea  v.  Burnstine,  105  N.  T.  S.  194.  Ap- 
peal win  not  be  dismissed  or  its  deter- 
mination postponed  on  motion  of  third  per- 
son on  ground  that  action  is  collusive  and 
that  questions  of  public  importance  are 
sought  to  be  reviewed  in  ex  parte  manner, 
where  parties  did  not  avail  themselves  of 
ample  opportunities  to  intervene  in  action 
or  submit  a  brief,  a  sing-le  question  being 
In  issue  and  action  having  been  fairly  tried. 
Kelly  V.  New  York  City  R.  Co.,  102  N.  Y.  S. 
741.  Appeal  in  contest  for  political  office 
will  not  be  dismissed  though  term  of  office 
has  expired  and  it  is  therefore  impossible  to 
induct  appellant  into  office,  where  his  right 
to  fees  still  remains  in  controversy.  McClel- 
land V.  Erwin,   16  Okl.   612,   86  P.   283. 

19.  See  Saving  Questions  for  Review,  8  C. 
L.  1S22.  Failure  of  appellant  to  serve  proper 
notice  of  intention  to  move  for  new  trial  is 
not  ground  for  dismissal  of  appeal  from 
order  overruling  the  motion,  since  it  goes 
only  to  merits  of  order  appealed  from  and 
not  to  regularity  of  appeal.  Vreeland  v. 
Edens  [Mont.]  89  P.  735. 

20.  Where  by  uncontradicted  affidavits  it 
appears  that  appellant  has  consented  to  dis- 
missal of  appeal,  it  must  be  dismissed. 
Riney  v.  Furniture  Co.  [La.]  44  So.  116. 
Affidavits  may  be  considered  to  show  agree- 
ment.    Id. 

21.  Where  transcript  was  filed  and  cita- 
tion served  more  than  ten  days  before  time 
for  call  of  docket  at  which  time  case  was 
-■eturnable  held  that  motion  to  docket  and 
dismiss  would  be  denied.  Adams  Lumber 
Co.  V.  Stevenson  [Miss.]  ■  42  So.  796.  Held 
not  a  dilatoriness  requiring  dismissal.  Dris- 
coll  V.  Dufur  [Wash.]   88  P.  929. 

22.  Should  not  be  dismissed  for  mere 
curable  defects  in  bond.  Northrup  v.  Bath- 
rick    [Xeb.]    110   N.   W.    685. 

23.  Where  the  record  showed  that  bond 
was  not  filed  in  time  but  appellant  pre- 
sented affidavits  that  it  was  timely  left 
with  clerk  and  that  he  had  no  knowledge 
that  it  was  not  immediately  filed  until  he 
received  respondent's  brief,  held  that  appeal 
would  not  be  dismissed  until  appellant  had 
opportunity  to  present  the  matter  to  trial 
court  for  correction.  Main  Inv.  Co.  v.  Olsen 
[Wash.]    86    P.    657. 

24.  Failure  to  appeal  in  time.  Thorn- 
burgh  v.  Beakley  [Ark.]  102  S.  W.  362. 
Writ  of  error  sued  out  and  taken  in  civil 
action  after  time  allowed  by  statute.  Eaton 
V.  McCaskill  [Fla.]  43  So.  447.  Appeal  from 
order  taxing  costs  not  taken  within  sixty 
days  after  entry  thereof,  as  required  by 
subd.  3.  §  4807,  Rev.  St.  1887.  Campbell  v. 
First  Nat.  Bk.  [Idaho]  88  P.  639.  Appeal 
dismissed  in  so  far  as  it  purported  to  be 
suspensive  one,  where  bond  w^as  signed 
after  ten  days  within  which  suspensive  ap- 
peal should  be  signed  had  elapsed.  O'Brien 
V.   D'Hemecourt    [La.]    43   So.   654. 

Prematurity:  Exceptions  by  trustee  in 
garnishment  proceedings  from  ruling  that 
court  had  jurisdiction,  and  charging  him 
with  the  debt,  dismissed  because  taken  be- 
fore service  on  principal  defendant.  Alex- 
ander V.  Segee,  101  Me.  561.  64  A.  1049.  No 
final  Judgment  in  record.  Monroe  County  v. 
Fox  [Ala.]  42  So.  441;  Dexter  v.  Seaboard 
Air  Line   U.  Co.    [Fla]    42  So.   695;   Sautter  v. 


Supreme  Conclave  Improved  Order  of  Hep- 
tasophs  [N.  J.  Err.  &  App  ]  65  A.  990;  Key- 
stone Brew.  Co.  v.  Canavan  [Pa.]  67  A.  48. 
Bill  of  exceptions  before  verdict  or  final 
decision  held  prematurely  preferred  and 
dismissed  without  prejudice.  Court  and 
Practice  Act  1905,  p.  141,  §  497.  McDonald 
V.  Providence  Tel.  Co.,  27  R.  I.  595,  65  A.  266. 
Where  order  vacating  default  was  entered 
upon  condition  that  defendant  deposit 
amount  of  the  judgment  in  court  as  security 
within  certain  time,  appeal  before  expira- 
tion of  that  time  held  not  premature.  Fallon 
V.  Crocicchia,  102  N.  Y.  S.  541. 

Aiiplication  for  appeal:  Held  not  ground 
for  dismissal  that  application  for  appeal 
inadvertently  referred  to  only  one  instead 
of  two  appellants  where  error  w^as  substan- 
tially cured  and  appellee  acknowledged  serv- 
ice of  .summons.  Little  Rock  Trac.  &  Elec. 
Co.  v.  Hicks,  78  Ark.  597,  94  S.  W.  711. 

Order  of  appeal:  Under  Ccile  Prac.  898, 
defects  in  order  not  imputable  to  appellant 
is  not  ground  for  dismissal.  Hays  v.  Mayer, 
117   La.    1067,    42    So.    505. 

Notice  of  appeal:  Failure  to  serve  cita- 
tion. Dowling  V.  Buckey,  26  App.  D.  C.  266. 
Where  order  resettling  order  appealed  from 
materially  changed  latter,  failure  to  serve 
notice  of  appeal  from  order  as  resettled. 
Dewsnap  v.  Bachrach,  104  N.  Y.  S.  330. 
Failure  to  serve  notice  of  intention  to  ap- 
peal in  time.  Foster  v.  Western  Union  Tel. 
Co.  [S.  C]  57  S.  E.  760.  Failure  to  give 
notice  of  filing  of  bill  of  exceptions  as  re- 
quired by  Superior  Court  Rule  32.  See  Court 
and  Practice  Act  1905.  §§  34.  490,  491.  Smith 
V.  Haskell  Mfg.  Co.  [R.  I.]  65  A.  610.  Under 
Texas  statute  writ  of  error  will  be  dis- 
missed if  issuance  of  alias  citation  is  not 
promptly  demanded  upon  return  of  citation 
showing  certain  parties  not  served.  Aspley 
V.  Wheat  [Tex.  Civ.  App.]  99  S.  W.  1135; 
Aspley  V.  Alcott  [Tex.  Civ.  App.]  99  S.  W. 
1133.  Equity  rule  requiring  appellant  to 
file  in  court  below,  with  notice  of  appeal, 
a  statement  of  errors,  is  not  mere  formality 
and  noncompliance  therewith  cannot  be  sub- 
sequently cured  by  mere  motion  with  no 
excuse  offered.  McMellen  v.  "Williamson,  32 
Pa.  Super.  Ct.  263.  Appeal  will  be  quashed 
for  noncompliance  with  this  rule  in  absence 
of  exceptional  circumstances.  Groff  v.  City 
Sav.  Fund  &  Trust  Co.,  32  Pa.  Super.  Ct.  416. 
General  appeal  from  land  court  to  superior 
court  for  failure  to  comply  with  St.  1904,  p. 
450,  c.  448,  §  8,  requiring  questions  to  be 
specified  in  the  appeal.  Mead  v.  Cutler 
[Mass.]  80  N.  E.  496.  Failure  to  file  notice 
and  proof  of  service  until  nine  days  after 
service  held  not  ground  for  dismissal.  Main 
Inv.   Co.   V.   Olsen    [Wash.]    86   P.   657. 

Defect  of  parties.  La  Porte  Land  Co.  v. 
Morrison  [Ind.]  78  N.  E.  321;  Polk  v.  John- 
son [Ind.]  78  N.  E.  652;  Brown  v.  Brown 
[Ind.]  80  N.  E.  535.  Failure  to  make  credit- 
ors parties  on  appeal  from  homologation  of 
provisional  account  of  decedent's  estate. 
Succession  of  Guillebert,  117  La.  371,  41  So. 
653.  Dismissal  for  want  of  necessary  party 
cannot  be  obviated  by  appearance  of  such 
party  after  expiration  of  time  limit  for  the 
appeal.  Polk  v.  Johnson  [Ind.]  79  N.  E. 
491.  Where  record  showed  that  case  below 
proceeded    in    name    of    "Samuel    Mandle,    ad- 
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ministrator  of  Julius  Mandle,"  and  in  bill 
of  exceptions  "Samuel  Mandle"  individually 
was  named  as  defendant  in  error,  held  that 
variance  was  a  substantial  one  warranting 
dismissal.  Rozier  v.  Mandle,  127  Ga.  295, 
56  S.  E.  428.  "U^rit  of  error  dismissed  where 
it  was  sued  out  in  case  of  "City  of  St.  Louis 
V.  Empire  Theatre  Company."  and  record 
returned  was  in  case  entitled  "City  of  St. 
Louis  V.  Edward  Butler  and  Empire  Circuit 
Company,  a  Corporation."  City  of  St.  Louis 
V.  Butler  [Mo.]  99  S.  W.  1092.  TVhere  action 
was  pending  against  city  of  Denver  at  time 
Const,  art.  20  (Sess.  Laws  1901,  p.  98,  c.  46), 
providing  that  city  and  county  of  Denver 
shall  succeed  to  rights  and  liabilities  of  City 
of  Denver,  went  into  effect,  an  appeal  will 
not  be  dismissed  tecause  taken  in  name  of 
original  parties  where  parties  impliedly 
agreed  thereto  by  their  action.  City  of  Den- 
ver   V.    Iliff    [Colo.]    89    P.    823. 

Bonds;  failnre  to  give  and  defects  therein: 
Failure  to  file  bond  within  time  allowed. 
Cincinnati,  etc.,  R.  Co.  v.  Acrea  [Ind.  App.] 
81  X.  E.  213;  Kehler  v.  Walls,  118  Mo.  App. 
3S4,  94  S.  W.  760.  Failure  to  file  bond  on 
appeal  in  ditch  proceedings  ground  for  dis- 
missal notwithstanding  Burns'  Ann.  St.  1901, 
§  1307,  forbidding  dismissal  for  defects  of 
form  or  substance  of  the  bond.  Smith  v. 
Gustin  [Ind.]  80  N.  E.  959.  Bond  approved 
more  than  twenty  days  after  adjournment  of 
court.  Houston  &  T.  C.  R.  Co.  v.  Smith 
[Tex.  Civ.  App.]  97  S.  W.  519.  Appeal  by 
business  corporation  from  money  judgment 
quashed  where  objection  was  made  to  bond 
which  was  not  approved  and  no  other  bail 
w^as  offered.  Denlinger  v.  Conestoga,  etc., 
Co.,  32  Pa.  Super.  Ct.  418.  Insufficient  bond 
by  railroad  receiver  who  appeared  below 
only  after  judgment  against  company  and 
then  without  leave  of  court.  Palmer  v.  Pitts- 
burg, etc.,  R.  Co.,  215  Pa.  518,  64  A.  686. 
Const,  art.  6,  §  4,  declaring  that  no  appeal  to 
supreme  court  or  to  district  court  of  appeals 
shall  be  dismissed  because  taken  to  the 
proper  court,  but  shall  be  transferred,  does 
not  save  appeal  which  is  not  sufficient  as  to 
court  to  which  it  was  taken,  as  where  an 
undertaking  on  appeal  to  supreme  court  re- 
cited an  appeal  to  a  court  which  did  not 
exist,  though  probably  district  court  of  ap- 
peals was  meant.  McAuley  v.  Tahoe  Ice  Co. 
[Cal.   App]    86  P.   912. 

Docketing:  If  bill  of  exceptions  properly 
pued  out  to  the  supreme  court  to  review- 
final  judgment  be  docketed  as  "fast"  writ 
of  error,  when  in  fact  it  is  not  such,  case 
will  not  be  dismissed,  but  will  be  transferred 
to  docket  of  next  term.  Ivey  v.  Rome,  126 
Ga.  806,  55  S.  E.  1034.  Appellee  held  en- 
titled to  have  case  docketed  and  dismissed 
where  appellant  failed  to  enter  appeal  be- 
fore return  day,  as  per  rule  16  of  circuit 
court  of  appeals.  "Wong  Sang  v.  U.  S.  [C.  C. 
A.]    144   F.   968. 

Return  day:  Appeal  returned  to  day  less 
than  thirty  days  from  taking  of  appeal. 
Griffith  V.  Henderson  [Fla.]  42  So.  705. 
Where  bill  of  exceptions  was  sued  out  and 
transmitted  to  supreme  court  in  time,  mo- 
tion to  dismiss  upon  ground  that  writ  of 
error  in  cause  made  same  returnable  to 
March  term,  1906,  when  it  should  have  been 
made  returnable  to  October  term,  1905, 
minutes  of  court  showing  that  October  term 
was  still  in  session  at  time  writ  of  error 
was  sued  out  was  held  to  be  without  merit 
and  was  overruled.  Bell  v.  Gress  Mfg.  Co., 
127    Ga.    15,    55    S.    E.    1043. 


25.  No  brief  statement  of  error  alleged 
filed  In  trial  court  as  required  by  Equity 
Rule  92.  Mason  v.  Linn  [Pa.]  67  A.  61. 
Failure  to  file  exceptions  below.  Wingert  v. 
Teitrick,  31  Pa.  Super.  Ct.  187.  Failure  to 
serve  the  case  and  exceptions  for  approval 
within  time  required  by  law,  in  absence  of 
satisfactory  showing  of  mistake  or  excus- 
able neglect.  Code  Civ.  Proc.  §  345.  Bledsoe 
V.  Columbia  Mills  Co.,  75  S.  C.  545,  55  S.  E. 
886.  Where  "abstract  statement  and  brief" 
was  served  on  respondents  within  required 
time,  fact  that  corrected  copy  thereof  was 
not  served  until  after  expiration  of  such 
time  is  not  ground  for  dismissal  where  re- 
spondents are  not  prejudiced  thereby.  Hast- 
ings Industrial  Co.  v.  Baxter  [Mo.  App.]  102 
S.  "W.  1075.  Unreasonable  delay  in  making 
corrections  in  bill  of  exceptions  or  brief  of 
evidence  required  by  judge  as  condition  pre- 
cedent to  certifying  bill  is  sufficient  ground 
for  dismissal,  unless  it  affirmatively  appears 
that  it  was  caused  solely  by  providential 
cause  or  imperative  necessity;  and  that  cause 
was  of  such  character  must  appear  from  cer- 

I  tificate  of  judge.    Dykes  v.  Brock  [Ga.]   57  S. 
E.  700.    The  mere  failure  or  refusal  of  the  of- 
I  ficial    stenographer    to    furnish   transcript    of 
I  notes   of   evidence    at   trial    is   neither   provi- 
I  dential   cause   nor   imperative    necessity.     Id. 
i  Delay   In    presenting   corrected   brief   of   evi- 
dence for  fifty-four  days  after  attention  had 
been  called  by  judge  to  fact  that  brief  as  orig- 
inally presented  was  not  correct,  held  unrea- 
sonable.   Id.    Objection  that  bill  of  exceptions 
was  not  timely  served  must  be  presented  to 
trial  upon  settlement  of  same,  and  it  ■will  not 
be  determined  by  appellate  court  in  first  in- 
stance   on    motion    to    dismiss.      Dernham    v. 
Bogley    [Cal.]    90    P.    543.      "^^here    there    has 
been     unwarranted    delay    in    settlement    of 
statement    on    appeal,    trial    court    is    forum 
in  which   to  seek  redress.     Young  v.  Updike 
[Xev.]    89  P.   457. 

26.  Where  record  has  been  filed  before 
service  of  citation  has  been  completed,  cor- 
rect practice  is  not  to  dismiss  writ  of  error 
but  to  strike  cause  from  docket.  Vineyard 
V.  McCombs  [Tex.]  99  S.  W.  544.  Delay  of 
five  days  in  filing  record  not  ground  for 
dismissal  where  motion  was  not  made  until 
nearly  four  months  after  filing  when  case 
had  been  docketed  and  record  printed,  and 
there  was  no  injury  or  hardship  to  defend- 
ant In  error.  Equitable  Life  Assur.  Soc. 
v.  Tolbert    [C.  C.  A.]    145  F.   338. 

Abstract  not  filed  in  time.  Goesse  &  Rem- 
m^rs  Bldg.  &  Contracting  Co.  v.  Kinnerk 
[Mo.  App.]  97  S.  W.  218. 

Transcript.  Failure  to  file.  Prine  v.  Dun- 
can [Cal.  App.]  90  P.  712;  Brooks  v.  Smith 
[La.]  43  So.  399.  Failure  to  file  transcript, 
though  parties  submitted  agreed  statement 
in  lieu  thereof.  McDevitt  v.  Bryant  [Md.] 
64  A.  931.  Failure  to  file  in  time.  Fenney 
V.  American  Bonding  Co.  [Idaho]  90  P.  859; 
Alford  V.  Guffy,  30  Ky.  L.  R.  54,  97  S.  W. 
369;  Hays  v.  Mayer,  117  La.  1067,  42  So.  505. 
Failure  of  auditor  to  file  transcript  in  proper 
time  on  appeal  from  county  commissioners 
under  Burns'  Ann.  St.  1901,  §  4225,  held 
attributable  to  appellant,  and  hence  ground 
for  dismissal.  Kelly  v.  Lawson  [Ind.  App.] 
80  N.  E.  553.  Appeal  not  dismissed  where 
before  hearing  appellant  filed  affidavit  made 
by  register  that  delay  was  fault  of  latter 
and  not  of  appellant  or  his  attorney.  Koenig 
V.  Ward  [Md.]  65  A.  345.  Under  Supreme 
Court  Rules  2,  3  (73  Pac.  xii),  providing  for 
dismissal     where     transcript    Is     not    timely 
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on  the  same  grounds. 

filed,  appeal  wiU  be  dismissed  where  no 
statement  or  bill  of  exceptions  has  been 
served  or  filed  and  where  appellant  has 
never  requested  that  transcript  be  forwarded 
to  supreme  court.  Young  v.  Updike  [Nev.] 
89   P.    457. 

27.  Record  did  not  show  any  organization 
of  lower  court.  Thomas  v.  Daniel  Bros. 
[Ala.]  42  So.  623.  Where  abstract  of  record 
proper  does  not  show  that  motions  for  a  new 
trial  and  in  arrest  of  judgment  were  filed  and 
overruled,  but  bill  of  exceptions  is  filed  in 
time  and  in  compliance  with  order  of  court, 
appellate  court  will  dismiss  appeal  instead 
of  affirming  judgment.  Mason  v.  Smith  [Mo. 
App.]  101  S.  W.  1149.  Where  appellant  filed 
no  abstract  of  record  and  his  statement  on 
appeal  failed  to  show  that  bill  of  exceptions 
was  filed  or  that  any  exceptions  were  taken 
to  admission  or  rejection  of  evidence  or  to 
peremptory  instruction  to  jury  to  find  for 
defendant,  or  to  show  what  was  contained 
in  motions  for  new  trial  and  in  arrest  of 
judgment,  appeal  was  dismissed.  Haer  v. 
Van  Vickie  [Mo.  App.]  102  S.  W.  61.  Where 
judgment  roll  fails  to  include  any  paper  pur- 
porting to  be  judgment  and  nothing  but 
judgment  roll  can  be  considered  because  of 
T  absence  of  statement  of  facts  or  bill  of  ex- 
ceptions, appeal  must  be  dismissed.  Hart  v. 
Spencer  [Mo.]  89  P.  289.  Appeal  dismissed 
under  Supreme  Court  Rule  20,  because  of 
failure  to  properly  index  record  and  number 
and  properly  group  exceptions.  Davis  v. 
Wall,  142  N.  C.  450,  55  S.  E.  350.  Appeal 
quashed  for  failure  to  print  evidence, 
charge  and  exceptions,  specifications  of  error, 
etc.  National  Lumber  Co.  v.  Mehaffey,  30 
Pa.  Super.  Ct.  544.  Under  Rules  12  and  13, 
where  case  is  before  court  upon  complete 
transcript  which  requires  review  of  evi- 
dence, and  no  abstract  of  the  record  has 
been  filed  and  there  is  no  index  to  manu- 
script recofd,  nor  any  reference  to  evidence 
of  respective  witnesses  in  appellant's  brief, 
appeal  will  be  dismissed.  Ozark  City  v. 
Wells  [Mo.]  103  S.  MV.  32.  Failure  to  send 
up  all  the  testimony  in  equity  case  is  not 
ground  for  dismissal  since  certain  questions 
may  be  presented  without  evidence.  Kieffer 
v.  Victor  Land  Co.  [Or.]  90  P.  582.  Irregu- 
larity as  to  place  in  record  of  convening 
order  of  lower  court  before  entering  judg- 
ment and  as  to  recital  in  bill  of  exceptions 
of  prayer  for  and  order  granting  appeal, 
held  not  ground  for  dismissal.  People  v. 
Cincinnati,  etc.,  R.  Co.,  224  111.  523.  79  N. 
E.    657. 

Defects  In  transoript:  Failure  to  print 
plaintiff's  statement  as  required  by  rules  on 
appeal  by  plaintiff.  Morris  v.  Philadelphia 
Rapid  Transit  Co.,  215  Pa.  317,  64  A.  464. 
UndT  Code  Prac.  898,  errors  in  certificate 
of  clerk  not  imputable  to  appellant  are  not 
ground  for  dismissal.  Hays  v.  Mayer,  117  La. 
1067.  42  So.  505.  Defects  which  may  be  rem- 
edied by  .suggestion  of  diminution  and  cer- 
tiorari are  not  ground  for  dismissal.  Price  v. 
Huddle.ston  [Ind.]  79  N.  E.  4y6.  See  ante. 
§  10  D,  Amendment  and  Correction.  Where 
no  essential  part  of  the  record  Is  omitted 
and  appellee  was  not  prejudiced,  an  appeal 
will  not  be  dismissed  for  nonobservance  of  a 


provision  of  a  rule  relating  to  transcripts. 
McGowan  v.  Elroy,  28  App.  D.  C.  86. 

Defects  in  abstract:  Failure  to  prepare 
abstract  in  accordance  with  rules,  or  to 
amend  same  within  time  allowed.  Lampman 
V.  Bump  [Colo.]  87  P.  1146.  WHiere  abstract 
insufficient  to  comply  with  statute.  Goesse 
&  Remmers  Bldg.  &  Contracting  Co.  v.  Kin- 
nerk  [Mo.  App.]  97  S.  W.  218.  Imperfect 
abstract  no  ground  for  dismissal.  Inks  v. 
Brakebill  Bros.,  119  Mo.  App.  159,  96  S.  W. 
220. 

Bills  of  exceptions:  Where  o«3rtificate  of 
trial  judge  omits  to  certify  that  bill  Is  true, 
writ  of  error  will  be  dismissed.  Cade  v. 
Du  Bose,  125  Ga.  832,  54  S.  E.  697.  Where, 
by  stipulation  of  counsel,  two  cases  are  to 
be  heard  together,  fact  that  bill  of  excep- 
tions in  one  contains  evidence  of  other  is 
not  ground  for  dismissal,  but  substitution 
will  be  allowed.  Mosca  Milling  &  Elevator 
Co.  V.  Rhodes   [Colo.]   88  P.  468. 

28.  Failure  to  comply  with  rules.  Moline 
Trust  &  Sav.  Bk.  v.  Wylie  [C.  C.  A.]  149  F. 
734.  Failure  to  comply  with  Supreme  Court 
Rule  11,  and  Equity  Rule  92.  Howard  v. 
Swissvale  Borough  [Pa.]  65  A.  814.  Failure 
to  file  assignments  In  appellate  court.  Com- 
monwealth v.  Owen,  32  Pa.  Super.  Ct.  420. 
Failure  to  comply  with  statute  requiring 
assignments  to  be  specific.  Smith  v.  Mar- 
shall, 127  Ga.  374,  56  S.  E.  416.  Failure  to 
comply  with  Supreme  Court  Rule  6,  requir- 
ing assignments  to  contain  the  full  name  of 
all  parties.  Haag  v.  Deter  [Ind.]  78  N.  E. 
331.  In  ditch  proceedings  and  other  analog- 
ous proceedings  wherein  much  liberality  in 
pleading  is  allowed,  noncompliance  with 
rule  6,  is  not  ground  for  dismissal  at  in- 
stance of  parties  who  have  not  caused  their 
full  names  to  be  subscribed  to  their  plead- 
ings. Smith  v.  Gustin  [Ind.]  80  N.  E.  959. 
Entire  failure  to  comply  with  supreme  coQrt 
rule  26,  requiring  appellant  to  assign  errors 
in  writing  signed  by  himself  or  counsel,  and 
serve  copy  on  respondent  and  file  orig'inal 
with  clerk  of  supreme  court  within  five  days 
from  filing  of  transcript.  Lyon  v.  Mauss 
[Utah]   87  P.  1014. 

29.  Failure  to  file.  Fitch  v.  Richardson 
[C.  C.  A]  147  F.  196.  Failure  to  comply  with 
rules.  Moline  Trust  &  Sav.  Bk.  v.  Wylie  [C. 
C.  A.]  149  F.  734;  Niemitz  v.  State  [Ind. 
App.]  78  N.  E.  357.  Failure  to  conform  to 
subd.  3,  rule  10,  in  that  it  contains  no  speci- 
fication of  errors.  Delmoe  v.  Bailey  [Mont.] 
88  P.  662.  Failure  to  file  argument.  State 
v.  Scott  [Iowa]  112  N.  W.  185. 

30.  Delmoe  v.  Bailey  [Mont.]  88  P.  662. 
Failure  to  file  within  time  fixed  by  order  of 
supreme  court.  Long  v.  Bank  of  Winden, 
126  Ga.  679,  55  S.  E.  915.  Ordinary  delay.s 
of  the  mail  do  not  constitute  providential 
cause  excusing  failure.  Id.  Where  there 
was  great  delay  in  giving  copy  for  brief  to 
printer,  fact  that  further  delay  was  caused 
by  illness  of  printer  will  not  prevent  dis- 
missal. Bradley  v.  De  Laney,  126  Mo.  App. 
715,  97  S.  W.  634.  Action  of  lower  court  in 
dismissing  appeal  held  not  abuse  of  discre- 
tion. Missouri,  etc..  R.  Co.  v.  Kidd  [C.  C. 
A.]    146  F.   499. 

31.  Frivolous   appeal:   Motion    to   afl^lrm   a 
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As  a  general  rule,  abandonment  of  a  perfected  appeal  ^^  or  pro  forma  affirm- 
ance ^*  precludes  a  second  appeal,  while  a  voluntary  dismissal,^^  or  a  dismissal  on 
motion  for  defects  in  procedure,^®  does  not.  In  some  states,  where  an  appeal  ig 
dismissed  for  defects  of  procedure,  but  the  appellate  court  would  have  jurisdiction 
on  error,  the  cause  will  be  entered  as  pending  on  a  writ  or  error.^^  In  Louisiana 
the  dismissal  of  an  appeal  in  so  far  as  it  purports  to  be  a  suspensive  one  does  not 
affect  it  in  so  far  as  it  is  devolutive."* 

Appeals  may,  of  course,  be  dismissed  by  stipulation,^^  and  appellants  are  gen- 
erally entitled  to  dismiss  as  of  course  at  any  time  before  hearing  on  payment  of 
costs,*"  but  respondent's  right  to  a  pro  forma  affirmance  is  not  affected  by  the  fact 


judgrnent  as  a  delay  case  -R'ill  be  overruled 
if  appellees  have  failed  to  note  upon  record 
statement  required  by  code.  Staton  v.  Byrom 
[Ky.]    101   S.   W.   882. 

Record ;  Where,  owing  to  fact  that  abstract 
contained  no  record  entries,  there  was  noth- 
ing before  court  but  record  proper  in  which 
errors  assigned  did  not  appear.  Cummings 
V.  Eiler,  121  Mo.  App.  576,  97  S.  W.  218.  Fact 
that  record  was  prepared  by  appellee  does 
not  prevent  affirmance  for  insufficiency  of 
record  to  present  error.  Thompson  v. 
V\^heeler  [Cal.  App.]  89  P.  1065.  Where  on 
appeal  by  plaintiff  his  statement  was  not 
printed  and  it  was  practically  admitted  that 
the  cause  of  action  was  not  proved.  Morris 
v.  Philadelphia  Rapid  Transit  Co.,  215  Pa. 
317,  64  A.  464. 

Abstract:  Failure  to  file.  State  v.  Allison 
[S.  D.]  108  X.  Vi'.  556;  Farmers'  Mut.  Hail  & 
Cyclone  Ins.  Ass'n  v.  Roche  [S.  D.]  109  N.  W. 
512;  Erick.son  v.  Stevenson  [S.  D.]  110  N.  "W. 
36.  For  failure  to  comply  with  rule  9  pre- 
scribing contents.  Houghton  v.  Mosely 
[Ark.]  6  S.  W.  1066.  Insufficiency  of  ab- 
stract. Clifford  V.  Chicago,  124  111.  App.  123. 
Incomplete  abstract.  McCellan  v.  Powell,  197 
Mo.  495,  95  S.  W.  335.  Where  appellant's 
abstract  ■u^as  unfair  and  defective.  Knight 
v.  Collings,   127   111.  App.   333. 

Bill  of  exception.s:  For  absence  of  bill. 
City  of  Alton  v.  Eck,  122  111.  App.  282. 
M'here  assignments  relate  exclusively  to 
matters  which  can  be  presented  only  by 
proper  bill  of  exceptions,  and  there  is  no 
proper  bill.  Rainey  v.  Ridgway  [Ala.]  43 
So.  843.  If  for  any  reason  a  bill  of  excep- 
tions is  ineffectual,  appellee  should  move 
to  strike  it  and  to  affirm  and  not  to  dismiss. 
Moran  v.  Vs'agner,  28  App.  D.  C.  166. 

Failure  to  assign  error:  Where  there  are 
no  assignments  in  record.  Renshaw  v.  Bren- 
nand  [Tex.  Civ.  App.]  96  S.  W.  1099.  For 
failure  to  assign  in  manner  prescribed  by 
rules.  Hunter  v.  Louisville  &  N.  R.  Co. 
[Ala.]  43  So.  802.  Failure  to  assign  dis- 
charge of  defendant  in  action  of  replevin  in 
which  third  person  Intervened  •will  result 
in  affirmance  of  judgment  in  that  respect, 
although  notice  of  appeal  recited  that  ap- 
peal was  from  entire  judgment.  Hurley  v. 
Walter,   129  Wis.   508,   109   N.   W.   558. 

32.  Reversed  and  remanded  for  appellee's 
failure  to  file  briefs  as  per  rule.  Matthews 
V.  Williams,  122  111.  App.  245.  Appellee's 
failure  to  file  briefs  justifies  reversal  pro- 
forma  where  questions  involved  are  import- 
ant. Cleveland,  etc.,  R.  Co.  v.  Storm,  127  111. 
App.   333. 

Briefs:  Failure  to  file.  State  v.  Allison 
[S.  D]  108  N.  W.  556;  Farmers'  Mut.  Hail  & 
Cyclone    Ins.    Ass'n    v.    Roche    [S.    D.]    109    N. 


"«'.  512;  Erickson  v.  Stevenson  [S.  D.]  110 
N.  W.  36.  Where  appellant's  brief  had  not 
been  filed  at  time  of  final  submission.  Lar- 
son V.  Chicago,  etc.,  R.  Co.  [Neb.]  110  N.  W. 
1015. 

Argument:  "Where  no  argument  is  filed  by 
the  appellant  at  the  time  of  the  submission 
of  an  appeal,  the  order  appealed  from  will 
be  affirmed.  Larson  v.  Larson  [Iowa]  109 
X.  AV.  783.  Cause  submitted  on  short  tran- 
script without  argument  for  either  side. 
State  v.  Bulecheck   [Iowa]   110  N.  W.   929. 

33.  Where  an  appellant  has  obtained  an 
order  for  both  a  suspensive  and  devolutive 
appeal,  and  has  perfected  neither  by  giving 
bond,  he  is  entitled,  within  the  year,  to  an- 
other order  for  a  devolutive  appeal,  there 
being  no  appeal  to  be  abandoned  until  the 
bond  is  given.  Durand  v.  Landry  [La.]  43 
So.  307. 

34.  Sureties  on  replevin  bond  who  had 
not  appealed  from  judgment  against  them 
held  entitled  to  writ  of  error,  though  prin- 
cipal, who  had  appealed,  and  as  to  whom 
judgment  had  been  affirmed  pro  forma 
joined  in  petition  for  writ  and  in  giving 
writ  of  error  bond.  Wandelohr  v.  Rainey 
[Tex.]   100  S.  W.  1155. 

35.  Dismissal  of  writ  of  error  by  leave 
of  court  without  prejudice,  for  failure  to 
file  printed  record  witliin  sixty  days  as  re- 
quired by  Rev.  St.  1906,  §  6711,  is  no  bar  to 
subsequent  writ  of  error  to  review  same 
case  provided  the  same  writ  is  within  tlie 
four  months  after  judgment  limitation  pre- 
scribed by  §  6723.  Louisville  &  N.  R.  Co. 
V.  Globe  Soap  Co.,  74  Ohio  St.  359,  78  N.  E. 
506. 

36.  May  have  another  appeal  allowed  if 
applied  for  within  time  prescribed  by  stat- 
ute limiting  appeals.  Kelner  v.  Cowden  [W. 
Va.]    55    S.    E.    649. 

37.  Where  appeal  is  taken  from  judgment 
reviewable  only  by  •n'rit  of  error  and  de- 
fendant confers  personal  jurisdiction  by  ap- 
pearing, appeal  may  be  dismissed  and  ac- 
tion entered  as  on  writ  of  error,  under  Mills' 
Ann.  Code,  §  38Sa.  People  v.  Horan,  34  Colo. 
304,   86  P.   252. 

38.  O'Brien  v.  D'Hemecourt  [La.]  43  So. 
654. 

39.  Stipulation  canceling  appeal  bond  held 
not  to  affect  jurisdiction  of  appellate  court 
acquired  by  order  granting  appeal.  Dunlap 
V.  Weber  Gas  &  Gasoline  Engine  Co.  [Mo. 
App.]   94  S.  W.  761. 

40.  At  any  time  while  cause  remains 
within  jurisdiction  of  the  appellate  court. 
Fort  V.  Fort  [Tenn.]  101  S.  W.  433.  Appel- 
lee is  entitled  to  costs  on  such  dismissal, 
but  cannot  object,  nor  is  his  consent  re- 
quired.     Id.      Power   of  appellant   to   dismiss 
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that  appellant  files  a  motion  to  dismiss  after  the  filing  of  the  motion  to  affinn.*' 
Abandonment  is  equivalent  to  a  dismissal.*-  A  motion  to  dismiss,*^  specifying  the 
grounds  relied  on**  and  made  within  the  time  fixed  by  the  rules,*^  is  ordinarily 
required  when  the  respondent  seeks  a  dismissal.  Xotice  is  sometimes  required  to 
be  given  the  adverse  party.*®  Matters  involving  the  merits  will  not  ordinarily  be 
considered  on  the  hearing  of  a  motion  to  dismiss,*'^  nor,  in  some  states,  matter* 
which  might  have  been  presented  in  opposition  to  the  petition  for  leave  to  appeal.** 
Reinstatement.*^ — The  court  may  reinstate  an  appeal  after  dismissal,^"  or  set 
aside  a  pro  forma  affirmance,"  where  Justice  requires  it. 

after 


is    limited    to    appeal    and    he    cannot 
judgment  dismiss  the  case.     Id. 

41.  Dunlap  v.  "Weber  Gas  &  Gasoline  En- 
gine  Co.    [Mo.   App.]    94   S.   W.    761. 

42.  Prosecution  of  writ  of  error  held 
abandoned  as  to  certain  parties  who  had  not 
filed  cost  bond  and  were  not  represented  by 
counsel.  Yates  v.  Jones  Nat.  Bk.,  206  U.  S. 
158,  51  Law.  Ed.  1002. 

43.  Supreme  court  not  bound  to  consider 
mere  suggestion  that  suspensive  appeal  from 
interlocutory  judgment,  allowed  pursuant 
to  Code  Prac.  art.  566,  on  ground  that  judg- 
ment might  work  irreparable  injury,  should 
be  disinissed  because  judgment  does  not 
work  such  an  injury,  where  no  motion  to 
dismiss  is  filed.  Ansley  v.  Stuart  [La.]  43 
So.  892.  Will  not  be  considered  where  same 
issues  are  before  court  on  appeal  from  judg- 
ment on  merits.  Id.  Where  trial  judge  al- 
lowed suspensive  appeal  from  interlocutory 
judgment  as  authorized  by  Code  Prac.  art. 
566,  on  ground  that  it  might  work  irrepar- 
able injury  to  defendant,  held  that  appeal 
would  not  be  dismissed  ex  parte  and  ex  pro- 
prio  motu  on  mere  suggestion  by  plaintiff 
without  a  motion  to  dismiss,  bvit  action  in 
that  regard  would  be  reserved  until  the 
hearing  on  the  merits.     Id. 

44.  Motion  to  dismiss  on  ground  of  de- 
fects in  undertaking  should  specify  defects 
complained  of.  In  re  Paige's  "Estate  [Idaho] 
86  P.  273.  Motion  to  dismiss  on  ground  that 
undertaking  is  insufficient  is  too  indefinite. 
Jackson  v.  Barrett  [Idaho]  86  P.  270.  Where 
appeal  is  sought  to  be  dismissed  on  ground 
that  it  is  barred  by  limitation,  statute  must 
be  pleaded.  Spradlin  v.  Stanley's  Adm'r,  77 
Ky.  612,  99  S.  W.  965.  That  failure  to  prose- 
cute appeal  with  due  diligence  is  not  speci- 
fied as  a  ground  for  dismissal  is  not  objec- 
tionable wliere  order  to  sliow  cause  is  based 
on  an  affidavit  setting  forth  facts  whicli  en- 
title respondent  to  relief  sought.  Brink  v. 
Whisler   [S.  D.]    110  N.   W.   94. 

45.  Motion  to  dismiss  for  incompleteness 
of  transcript  and  insufficiency  of  clerk's  cer- 
tificate cannot  be  entertained  if  filed  after 
lapse  of  three  judicial  days  from  day  upon 
which  transcript  should  be  filed.  Barton  v. 
Burbank  [La.]  43  So.  1014.  Motion  made 
within  two  days  of  hearing  and  after  joinder 
of  issues  too  late.  Long  v.  Farmers'  State 
Bk.  [C.  C.  A.]  147  F.  360.  Under  Supreme 
Court  Rules  5,  17,  where  the  call  of  the 
docket  of  district  to  which  appeal  from 
judgment  rendered  before  commencement 
of  term  belonged  was  commenced  on  Feb- 
ruary 26th,  and  there  was  no  offer  to  docket 
the  appeal  until  February  20th,  a  motion 
for  dismissal  filed  on  February  19th  was 
not  premature.  Vivian  v.  Mitchell  [N.  C] 
57  S.  E.  167.  Motion  to  dismiss  for  want  of 
jurisdiction  must  be  considered,  no  matter  at 
what  stage  of  proceedings  it  is  filed.     United 


Iron  Works   Co.  v.   Sand   Ridge  Lead   &  Zinc 
Co.    [Mo    App.]   102  S.  W.  1104. 

46.  Appeal  may  be  dismissed,  though  stat- 
utory notice  is  not  given  if  appellant  ap- 
pears, replies  to  answer,  pleading  his  sat- 
isfaction and  abandonment  of  appeal,  and 
briefs  case  on  motion  to  dismiss.  Haggin 
V.  Montague    [Ky.]    101  S.  W.   893. 

47.  Case  must  be  clear  to  justify  appel- 
late court  in  afBrming  a  decision  below  on 
motion  in  advance  of  hearing  on  printed  rec- 
ord. Jones  v.  Starr,  26  App.  D.  C.  64.  Mo- 
tion granted  in  interference  case  where  ap- 
pellee was  entitled  to  priority  on  the  rec- 
ord dates,  and  where  appellate  court  could 
not  possibly  consider  certain  suppressed 
testimony.  Id.  Regularity  of  appeal  from 
county  court  to  circuit  court  cannot  be  de- 
termined on  motion  to  dismiss  appeal  from 
decree  of  circuit  dismissing  appeal  from 
county  court,  since  it  involves  merits.  In 
re  Crawford's  Estate  [Or.]  90  P.  147.  That 
there  is  nothing  in  record  showing  or  tend- 
ing to  show  that  respondent  owes  appellant 
anything  is  not  proper  ground  for  dismissing 
appeal.  Shepard  v.  McNail,  122  Mo.  App. 
418,  99  S.  W.  494.  Where  motion  to  dismiss 
involves  some  of  the  questions  to  be  con- 
sidered on  appeal,  consideration  thereof  will 
be  postponed.  Darlington  v.  Butler  [Cal. 
App.]   85  P.  931. 

48.  Atkinson  v.  Maris  [Ind.  App.]  81  N.  E." 
745. 

49.  See  7  C.  L.  215. 

50.  Appeal  dismissed  for  want  of  timely 
prosecution  will  not  be  reinstated  except  for 
good  cause.  Emerson  v.  Edge  [Ark.]  98  S. 
W.  357.  On  application  to  reinstate,  whether 
there  is  merit  in  the  appeal  will  be  consid- 
ered. Id.  Where  an  appeal  by  one  of  sev- 
eral joint  defendants  is  dismissed  for  want 
of  summons  and  severance,  it  will  not  be 
reinstated  in  such  proceedings  being  taken. 
Faulkner  v.  Hutchins,  6  Ind.  T.  442,  98  S.  W. 
153.  Where  appeal  is  dismissed  for  want  of 
prosecution,  surety  on  stay  bond  is  not  en- 
titled to  reinstatement  where  it  delays  for 
five  months  after  receiving  notice  of  dis- 
missal before  applying  therefor.  Where  ap- 
peal is  dismissed  because  of  failure  to  file 
bond  at  or  before  docketing,  as  required  by 
statute,  court  will  not  reinstate  case  and 
allow  a  bond  to  be  filed,  unless  laclies  is 
negatived  or  reasonable  oxcus^p  shown.  Vi- 
vian v.  Mitchell  [N.  C]  57  S.  E.  167.  Appeal 
dismissed  for  failure  to  docket  it  in  time 
will  not  be  reinstated  on  ground  of  acci- 
dent, mistake,  or  excusable  neglect,  if  ap- 
pellant neglected  to  give  prompt  notice  of 
motion  to  reinstate  and  failed  to  show  such 
diligence  in  repairing  his  fault  as  would  en- 
able the  case  to  be  argued  in  its  regular 
order.     Id. 

51.  Afl!irmance  for  failure  to  assign  errors 
in   manner  required   by   rules  set  aside,   and 
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Ahatemeni  "  of  an  appeal  ordinarily  results  from  the  death  of  a  necessary  party 
before,  but  not  after,  the  appellate  court  acquires  jurisdiction.^^ 

(§  11)  //.  Baising  and  waiver  of  (/efec^5.^*— Nonjurisdictional  defects  are 
waived  by  failure  to  object  at  the  proper  time^^  or  by  proceeding  with  the  case 
without  objection.5«  The  court  will  of  its  own  motion  dismiss  for  want  of  juris- 
diction "or  other  fundamental  error."  The  practice  on  motions  to  dismiss  is 
treated  elsewhere.^® 

§  1?.  Hearing.^'^ — In  Louisiana  the  death  of  the  defendant  in  a  proceeding  via 
executiva,  who  has  not  been  made  a  party  to  an  injunction  suit  staying  the  writ, 
or  to  the  appeal  from  the  judgment  therein,  affords  no  ground  for  staying  the  hear- 
ing of  such  suit  in  the  supreme  court.^^ 

§  13.  Review.  A.  Mode  of  revieiv ;  review  proper  or  trial  de  novo.^~ — Judg- 
ments at  law  and  judgments  or  orders  brought  upon  error  or  like  proceedings,  though 
called  on  appeal,^^  are  reviewed  for  matter  of  law  only,«*  as  found  in  the  record  and 


appellant  allowed  to  assigri  errors  properly 
where  original  attempt  was  under  miscon- 
ception of  rules.  Hunter  v.  Louisville  &  N. 
R.  Co.    [Ala.]    43   So.   802. 

52.  See  7  C.  L.  214. 

53.  Where  a  husband  dies  pending  an 
appeal  from  a  decree  alloting  to  his  wife  a 
portion  of  his  real  estate  during  her  life, 
his  administrator  may  prosecute  the  appeal, 
but  after  a  reversal  the  action  will  abate 
and  the  property  descend  and  be  distributed 
as  required  by  law.  Johnson  v.  Bates  [Ark.] 
101  S.  W.  412.  Appeal  by  plaintiff  in  suit 
against  state  by  permission  does  not  abate 
on  ground  that  permission  to  sue  is  per- 
sonal to  plaintiff,  but  may  proceed  to  judg- 
ment on  substitution  of  plaintiff's  personal 
representative,  leaving  legislature  to  deter- 
mine what  its  intentions  were.  Durbridge 
V.  State,  117  La.  841,  42  So.  337.  Under  Rev. 
St.  1895,  art.  1026,  a  suit  does  not  abate  by 
death  of  the  party  after  appeal  perfected, 
notwithstanding  original  cause  of  action 
may  be  one  which  does  not  survive.  White 
V.  Manning  [Tex.  Civ.  App.]  102  S.  W.  1160. 
Grant  of  new  trial  from  which  an  appeal  is 
pending  does  not  destroy  judgment  so  that 
death  of  plaintiff  will  abate  proceeding. 
Wright  v.  Northern  Pac.  R.  Co.  [Wash.]  88 
P.  832.  Where  petition  in  error  is  filed  and 
summons  issued,  supreme  court  has  jurisdic- 
tion and  death  of  petitioner  in  error  there- 
after does  not  abate  the  proceedings.  Field 
V.  Leiter   [Wyo.]    90  P.   378. 

54.  See  7  C.  L.  215, 

55.  Irregularities  in  form  of  transcript. 
State  V.  Reid  [La.]  42  So.  662.  Technical  de- 
fects in  abstract.  Sanguinette  v.  Mississippi 
River  &  B.  T.  R.  Co.,  196  Mo.  466,  95  S.  W.  386. 
Defect  of  parties  to  a  writ  of  error.  Roth 
V.  Burnham,  126  111.  App.  222. 

58.  Motion  to  strike  bill  of  exceptions  is 
a  general  appearance  waiving  want  of  serv- 
ice of  notice  of  issuing  w^rit  of  error.  Mc- 
Nealy  v.  Bartlett  [Mo,  App.]  95  S.  W.  273. 
Irregularity  in  perfecting  appeal  waived  by 
filing  briefs.  Carter  v.  People,  122  111.  App. 
77.  Joinder  in  error  on  appeal  to  appellate 
court  and  an  appeal  therefrom  to  supreme 
court  waives  objection  that  error  was  the 
proper  method  of  review.  Sullivan  v.  Peo- 
ple, 224  111.  468,  79  N.  E.  695.  Joinder  in 
error  waives  failure  of  party  in  interest  to 
join  as  appellant.  Rensford  v.  Magnus  &  Co. 
[Ala.]  43  So.  853.  An  appeal  in  proceedings 
by  executors  for  allowance  of  claims  is  not 


void  as  being  an  appeal  from  action  of 
administrator  in  dealing  with  independent 
claims  in  severalty  merely  because  it  com- 
bines an  appeal  from  allowance  of  a  cer- 
tain claim  in  favor  of  a  certain  party  and 
an  appeal  from  the  disallowance  of  the  same 
claim  as  to  appellant,  such  joinder  being  at 
most  only  matter  for  plea  in  abatement.  In 
re  Bennett   [Conn.]   65  A.  946. 

57.  Columbia  N.  S.  D.  Co.  v.  Morton,  28 
App.  D.  C.  288. 

58.  Absence  of  proper  parties.  Voelkel  v. 
Aurich    [La.]    43   So.    151. 

50.     See  ante,   §   11   G. 

60.  See  7  C.  L.  216. 

61.  Barton   v.   Burbank    [La.]    43   So.   1014. 

62.  See  7  C.  L.   216. 

63.  Motion  to  set  aside  sheriff's  sale  un- 
der foreclosure  in  equity  is  in  nature  of  spe- 
cial proceeding  and  cannot  be  tried  de  novo 
on  appeal.  Fuller  v.  O'Connell  [Iowa]  110 
N.  W.  281.  Word  "appeal"  when  used  in  a 
statute  does  not  necessarily  imply  removal 
of  wliole  cause  to  be  tried  as  a  new  pro- 
ceeding, but  is  to  be  construed  under  ordi- 
nary rules  of  construction.  Nash  v.  Glen 
Elder  [Kan.]  88  P.  62.  Gen.  St.  1901,  §  1175, 
granting  an  appeal  from  an  order  of  board 
of  commissioners  '  enlarging  municipal 
boundaries,  held  to  authorize  only  a  review 
of  so  much  of  action  of  board  as  was  judi- 
cial in  its  nature,  and  hence  not  unconsti- 
tutional as  conferring  legislative  power.  Id. 
Rev.  Codes  1905,  §  7229,  providing  for  trial 
of  "actions"  de  novo  on  appeal,  does  not 
apply  to  special  proceedings  such  as  man- 
damus. State  V.  Fabrick  [N.  D.]  112  .  N. 
W.  74. 

64.  Under  Rev.  Laws,  c.  173,  §  96,  su- 
preme judicial  court  can  review  on  appeal 
from  superior  court  only  matters  of  law  ap- 
parent on  record.  Hicks  v.  Graves  [Mass.] 
80  N.  E.  590.  Unless  erroneous  as  a  matter 
of  law,  findings  of  fact  of  probate  court  in 
proceedings  for  adoption  of  child  cannot  be 
disturbed  on  review  on  exceptions  only  with- 
out any  appeal.  Purinton  v.  Jamrock  [Mass.] 
80  N.  E.  802.  Whether  a  delay  in  disaffirm- 
ing a  release  of  the  cause  of  action  sued  on 
was  unreasonable  is  a  question  of  fact  and 
a  ruling  thereon  will  not  support  a  writ  of 
error.  Galveston,  etc.,  R.  Co.  v.  Cade  [Tex.] 
15  Tex.  Ct.  Rep.  826,  94  S.  W.  219.  Appeal 
brings  up  questions  of  fact  as  well  as  of 
law:  error,  only  questions  of  law  apparent 
on  the  record.     Behn,  Meyer  &  Co.  v.  Camp- 
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bill  of  exceptions.®^  Equitable  decrees  and  orders  are  usually  reviewed  de  novo/* 
and  even  in  states  where  a  contrary  rule  prevails,  a  more  generally  revisory  power  is 
exercised  than  actions  at  law.*^  A  trial  de  novo  is  also  frequently  provided  for  on 
appeals  in  certain,  special  proceedings,®^  or  from  inferior  courts  or  tribunals.®" 
Subject  to  limitation  to  the  issues  as  originally  made,  the  rules  of  pleading  and 
practice  are  the  same  as  in  ordinary  actions  when  there  is  a  formal  retrial  by  a  court 
of  general  superior  juisdiction.'^" 

(§  13)     B.  General  scope  or  objects  of  review.''^ — Unnecessary  points  ^^   or 


bell,  205  U.  S.  403,  51  Law.  Ed.  857.  Whether 
supreme  court  of  Philippine  Islands  erred  in 
setting  aside  conclusions  of  lower  court  as 
manifestly  ag-ainst  ^veight  of  evidence  not 
reviewable  on  writ  of  error.     Id. 

65.  See  §  9,  ante. 

66.  Foreclosure  in  equity.  Fuller  v. 
O'Connell  [Iowa]  110  N.  'U'.  281.  On  appeal 
from  decree  in  equity  given  in  any  court, 
suit  must  be  tried  on  transcript  and  evi- 
dence accompanying  it,  as  prescribed  by 
B.  &  C.  Comp.  §  555.  In  re  Morrison's  Es- 
tate  [Or.]    87  P.   1043. 

67.  "Where  no  findings  of  fact  or  rulings 
of  law  are  made  by  court  in  equity  case,  the 
only  question  on  appeal  is  whether  upon  all 
the  evidence  the  decree  is  wrong.  Staples 
V.  Mullen  [Mass.]  81  N.  E.  877.  Contentions 
justified  by  the  evidence  may  be  considered 
on  appeal  from  decision  of  single  justice 
though  not  raised  below,  and  pleadings  may 
be  amended  to  meet  the  evidence.  Old  Cor- 
ner Book  Store  v.  Upham  [Mass.]  80  N.  E. 
228.  Appeal  to  full  court  from  single  jus- 
tice with  full  report  of  testimony  brings  up 
all  questions  of  law  and  fact  unless  the 
scope  of  the  appeal  is  abridged  by  stipula- 
tion, though  the  issues  tried  before  the 
single  justice  were  abridged  by  stipulation. 
Bartlett  v.  New  York  Cent.,  etc.,  R.  Co. 
[Mass.]    81  N.  E.   204. 

68.  Where  issues  in  bankruptcy  were  sub- 
mitted to  a  jury  but  not  under  §  19a  of  the 
bankruptcy  act,  appeal  from  an  adjudica- 
tion of  bankruptcy  was  "an  appeal  as  in 
equity  cases"  under  §  25,  which  brought  up 
the  whole  case  and  could  not  be  made  to 
turn  on  errors  in  rulings  made  on  trial  of 
a  feigned  issue.  In  re  Neasmith  [C.  C.  A.] 
147  F.  160. 

69.  On  appeal  to  circuit  court  from  judg- 
ment of  county  court  allowing  claim  of 
jailer  for  feeding  prisoners.  Kirby's  Dig. 
§  1492.  Marion  County  v.  Estes,  79  Ark.  504, 
96  S.  W.  165.  Appeal  to  supreme  court  from 
judgment  of  circuit  court  afRrming  order  of 
probate  court  confirming  findings  of  auditor 
on  accounting  by  administrator,  held  not  to 
be  treated  as  cliancery  appeal  and  deter- 
mined on  weight  of  evidence.  Kirby's  Dig. 
§  144,  construed.  Matthews  v.  Taylor  Co., 
79  Ark.  577,  96  S.  W.  134.  Under  Sess.  Laws 
1899,  pp.  240,  249,  on  appeal  from  order  of 
board  of  county  commissioners  granting 
road  through  premises  and  awarding  dam- 
ages, the  cause  Is  tried  de  novo  in  district 
court.  Latah  County  v.  Hasfurther  [Idaho] 
88  P.  433.  Appeal  to  the  circuit  court  in 
proceeding  to  require  listing  of  property  for 
taxation  is  to  be  tried  de  novo,  and  circuit 
court  cannot  refuse  to  take  jurisdiction  be- 
cause judgment  of  county  court  is  silent  as 
to  particular  steps  taken  in  that  court.  Com- 
monwealth V.  Haggin,  30  Ky.  L.  R.  788,  99 
S.    W.    906.      On    appeal    from    county   to    cir- 


cuit court  in  proceeding  to  require  listing  of 
property  for  taxation,  evidence  introduced 
in  lower  court  cannot  be  sent  up  by  bill  of 
exceptions,  but  circuit  court  may  receive 
such  evidence  as  may  be  offered  therein  on 
hearing  of  appeal.  Id.  Where  judgment 
of  the  county  court  in  probate  proceeding  is 
reversed  by  district  court  in  proceeding  in 
error,  latter  court  properly  retains  jurisdic- 
tion over  the  cause  for  trial  de  novo.  In  re 
Ray    [Neb.]    109  N.  W.   496. 

70.  On  appeal  from  county  court  to  dis- 
trict court,  either  party  has  same  right  to 
amend  his  pleadings  as  he  would  have  had 
had  action  been  originally  instituted  in  dis- 
trict court.  Myers  v.  Moore  [Neb.]  110  N. 
W.  989. 

71.  See   7  C.  L.   218. 

72.  Whether  verdict  was  contrars'  to  evi- 
dence, where  grant  of  new  trial  w^as  af- 
firmed on  ground  that  instruction  was  erro- 
neous. Chambers  v.  Morris  [Ala.]  42  So.  549. 
Where  it  was  held  that  trial  court  erred  in 
refusing  to  allow  plea  in  abatement  to  be 
interposed,  other  assignments  to  matters  ac- 
cruing at  trial.  Eagle  Iron  Co.  v.  Malone 
[Ala.]  42  So.  734.  W^here  findings  supported 
by  evidence  are  sufficient  to  w^arrant  a 
judgment,  sufficiency  of  evidence  to  sup- 
port other  findings.  Percival  v.  Jack  [Cal. 
App.]  90  P.  555.  Where  the  appeal  Is  de- 
cided on  a  controlling  issue,  no  other  as- 
signments will  be  considered.  Heile  v. 
South  Georgia  Grocery  Co.,  125  Ga.  562,  54 
S.  E.  540.  Correctness  of  proposition  of  law, 
where  trial  court  decided  that  it  was  in- 
applicable under  the  evidence.  Pratt  v. 
Davis,  224  111.  300,  79  N.  E.  562.  Where  court 
on  appeal  held  that  state's  attorney  was 
the  actual  and  not  merely  nominal  party 
to  suit,  whether  private  person  joined  with 
him  could  have  maintained  the  suit  alone. 
Chicago,  etc..  R.  Co.  v.  People,  222  111.  427, 
78  N.  E.  790.  Unnecessary  to  determine 
whether  trial  court  correctly  placed  burden 
of  proof  on  appellant,  the  defendant  below, 
as  to  defense  unsustalned  by  any  evidence. 
Pratt  V.  Davis,  224  111.  300,  79  N.  E.  562. 
Questions  eliminated  by  decision  below 
where  verdict  not  based  on  count  com- 
plained of.  Schillinger  Bros.  Co.  v.  Smith, 
225  111.  74,  80  N.  E.  65.  Where  judgment  re- 
versed for  insufficiency  of  complaint,  ques- 
tions arising  on  motion  for  new  trial.  Kintz 
V.  Johnson  [Ind.  App.]  79  N.  E.  533.  Whether 
interlocutory  decree  established  existence  of 
partnership,  when  supreme  court  has  found 
evidence  sufficient  to  show  its  existence. 
Chase  v.  Angell  [Mich.]  13  Det.  Leg.  N.  616, 
108  N.  W.  1105.  Questions  eliminated  by  de- 
cision on  appeal.  Reddy  v.  Raymond  [Mass.] 
80  N.  E.  484.  Questions  that  have  become 
immaterial.  Lord  v.  Rowse  [Mass.]  80  N.  E. 
822.  Constitutional  questions  are  peculiarly 
within   this    rule,    and   a   statute   will   not    bo 
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abstract  questions  will  not  be  decided.'^  Accordingly,  errors  which  may  not  ariseJ* 
or  which  may  be  cured,  '"  on  a  retrial,  or  which  have  been  eliminated"  by,  a  settle- 
ment '^  or  change  of  facts,"'  or  which  have  been  merged  in  a  later  and  final  decis- 


declared  unconstitutional  unless  it  is  abso- 
lutely necessary  to  do  so  in  order  to  dispose 
of  the  cause.  Cliicago,  etc.,  R.  Co.  v.  Hunt 
[Ind.  App.]  79  N.  E.  927.  Where  compla.int 
demurred  to  generally  was  held  good  at  com- 
mon la^v,  it  was  unnecessary  to  pass  upon 
constitutionality  of  employers'  liabilitj'  act 
in  order  to  .'=rustain  the  complaint.  Oolitic 
Stone  Co.  v.  Ridge  [Ind.  App.]  SO  N.  E.  441. 
Paragraph  of  complaint,  where  it  affirma- 
tively appears  that  verdict  rests  on  certain 
other  paragraphs  alone.  Chicago,  etc.,  R. 
Co.  V.  "Williams  [Ind.]  79  N.  E.  442;  City  of 
Indianapolis  v.  Keeley  [Ind.]  79  N.  E.  499. 
Sufficiency  of  pleadings  where  same  facts 
are  presented  by  exception  to  conclusions  of 
law  on  findings.  Aetna  Life  Ins.  Co.  v. 
Stryker  [Ind.  App.]  78  X.  E.  245.  Sufficiency 
of  complaint  on  demurrer  where  funda- 
mental questions  of  case  are  presented  by 
demurrers  to  answers.  State  v.  Spittler 
[Conn.]  65  A.  949.  Where  declaration  is  in- 
sufficient and  demurrer  should  have  been 
sustained  thereto,  other  questions  in  record 
are  not  open  for  consideration.  Royal  Phos- 
phate Co.  V.  Van  Ness  [Fla.]  43  So.  916.  On 
appeal  from  judgment  for  defendant,  en- 
tered on  plaintiff  declining  to  plead  over  and 
taking  a  nonsuit  after  demurrers  to  com- 
plaint "w^ere  sustained,  where  only  questions 
of  pleading  were  involved,  held  that  court 
would  not  consider  assignments  predicated 
on  mere  expression  of  opinion  by  trial  court 
that  plaintiff  could  not  recover  under  any 
state  of  facts.  Esters  v.  Hurt  [Ala.]  43  So. 
565.  Where  demurrer  to  petition  on  ground 
of  duplicity  is  erroneously  overruled,  all 
subsequent  proceedings  in  trial  are  to  be 
considered  as  nugatory  and  will  not  be  re- 
viewed. Macon  &  B.  R.  Co.  v.  Walton,  127 
Ga.  294,  56  S.  E.  419.  Error  cannot  be  predi- 
cated upon  claims  of  la^vv  based  upon  con- 
tingency of  court's  finding  contrary  to  way 
it  actually  did  find.  Contaldi  v.  Errichetti 
[Conn.]   64  A.  219. 

73.  Counsel  cannot  by  stipulation  in  ab- 
stract submit  questions  of  law  not  arising 
on  record.  Hubbard  v.  Justices'  Court  of 
San  Jose  Tp.  [Cal.  App.]  89  P.  865.  Where 
term  of  imprisonment  of  alleged  lunatic  un- 
der criminal  charge  expires  pending  appeal 
from  order  denying  application  to  investi- 
gate his  sanity,  only  abstract  questions  are 
presented  for  review.  In  re  Brooks,  104  N. 
Y.  S.  670.  Court  cannot  give  mere  advisory 
opinion,  touching  extraneous  questions,  for 
purpose  of  influencing  future  litigation.  In- 
terstate Coal  &  Iron  Co.  v.  Clintwood  Coal 
&  Timber  Co.,  105  Va.  574,  54  S.  E.  593.  Will 
not  construe  statute  passed  after  rights  of 
parties  became  fixed,  and  which  does  not, 
therefore,  affect  them.  City  of  New  Orleans 
V.  Board  of  Liquidation  of  City  Debt  [La.] 
43  So.  157.  Question  whether  court  should 
allow  separate  bills  of  exceptions  to  be  filed 
and  included  in  record,  w^liere  was  stenog- 
rapher's ••transcript  of  all  the  evidence  with 
objections,  rulings,  and  exceptions,  held  not 
open  to  consideration  where  appellant's  ap- 
peal ■was  in  no  way  affected  thereby  be- 
cause statement  of  facts  as  certified  to  by 
stenographer  contained  and  presented  as 
part    of    record    subject-matter    of    separate 


bills.  Cobb  V.  Bryan  [Tex.  Civ.  App.]  17 
Tex,  Ct.  Rep.  12,  97  S.  W.  513.  Prohibition 
to  prevent  election  commissioners  from  se- 
lecting judges,  etc.,  from  a  certain  list,  de- 
nied where  primary  had  been  held.  Kalbfell 
V.  Wood,  193  Mo.  675,  92  S.  W.  230.  Concrete 
question  as  to  constitutionality  of  a  statute 
making  stenographer's  report  only  state- 
ment of  facts  under  certain  circumstances 
not  presented  where  appellant  also  had  in 
record  a  statement  prepared  as  formerly. 
Routledge  v.  Rambler  Automobile  Co.  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  386,  95  S.  W.  749. 
Question  of  right  of  a  student  to  enter  a 
class  not  considered,  college  year  having 
ended.  State  v.  Georgetown  College,  28  App. 
D.  C.   87. 

Moot  questions.  Kendall  v.  Kendall  [Ind. 
App.]  79  N.  E.  222.  As  to  sufficiency  of  an 
indictment  where  another  indictment  had 
been  sustained.  United  States  v.  Evans,  28 
App.  D.  C.  269.  Questions  on  mandamus  ren- 
dered moot  by  compliance  with  order.  Mc- 
Cormick  v.  State,  165  Ind.  639,  76  N.  E.  293. 
Where  bona  fide  purchaser  of  bond  was  not 
made  party  to  action  to  restrain  assess- 
ment or  collection  of  taxes  for  paj-ment  of 
bonds,  right  to  injunctive  relief  becomes 
moot  question  which  will  not  be  considered 
though  defect  of  parties  is  waived.  Slutts 
V.  Dana  [Iowa]  109  N.  W.  794.  Where  in 
previous  decision  court  established  validity 
of  action  of  board  of  school  directors  in  se- 
lecting new  site  for  school,  after  an  appeal 
to  state  superintendent  had  resulted  in  site 
being  selected  by  him,  question  as  to 
whether  state  superintendent  had  authority 
to  rehear  question  involved  in  appeal  to  him 
and  to  set  aside  his  decision  and  enter  a  new- 
one  was  a  moot  question.  Doubet  v.  Riggs 
[Iowa]  112  N.  W.  242.  Validity  of  suspension 
of  w^rit  of  habeas  corpus  by  Philippine  au- 
thorities held  moot  question  where  sus- 
pension was  revoked  on  day  of  serving  copy 
of  petition  for  writ  of  error  on  opposing 
counsel,  and  over  two  months  before  writ 
issued.  Fisher  v.  Baker,  203  U.  S.  174,  51 
Law.  Ed.   142. 

74.  Where  case  is  to  be  reversed  and 
new  trial  ordered  on  other  grounds,  is 
not  proper  to  discuss  evidence  with  relation 
to  findings.  Williams  v.  Myer  [Cal.]  89  P. 
972.  Questions  -which  will  not  arise  at  an- 
other trial.  Southwestern  Tel.  &  T.  Co.  v. 
Tucker  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  598. 
98  S.  W.  909.  Instruction  need  not  be  re- 
viewed where  it  will  probably  be  changed  on 
new  trial  after  reversal  and  remand  for 
other  error.  Grout  v.  Moulton  [Vt.]  64  A. 
453.  Questions  which  may  or  may  not  arise 
at  a  subsequent  trial  of  the  case  will  not  be 
considered.  Singer  Mfg.  Co.  v.  Bryant,  105 
Va.  403,  54  S.  E.  320. 

75.  Keenan  v.  Metropolitan  St.  R.  Co  .  103 
N.  T.  S.  61.  Opinion  of  court  expressed  to 
jury  on  matters  of  fact  but  ultimately  sub- 
mitted to  them  for  decision  not  reviewable, 
no  rule  of  law  being  incorrectly  stated. 
Union  Pac.  R.  Co.  v.  Thomas  [C.  C.  A.]  152 
F.  365. 

7e.  Where  from  order  granting  new  trial 
writ  of  error  was  perfected  before  new  trial 
was    had,    held   that   rendition   of   final  judg- 
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ion,'^  will  be  ignored.  Important  public  questions  may,  however,  be  considered  on 
the  merits  though  the  case  is  disposed  of  on  a  point  of  practice.'®  The  scope  of 
review  is  limited  to  such  matters  as  fall  within  the  appellate  jurisdiction  pertaining 
to  the  reviewing  court.*"  As  a  general  rule  no  question  not  properly  saved  below,*^ 
preserved  and  presented  in  the  rerord,*-  properly  assigned,^^  and  briefed  and  ar- 
gued,** and  no  questions  wliich  do  not  harm  the  person  appealing  or  objecting,*^  will 
be  considered,  but  fundamental  errors  and  jurisdictional  defects  apparent  on  the  face 
of  the  record  are  reviewable  though  never  before  claimed  or  urged.*®  The  appellate 
court  ma\;.  also,  when  justice  requires  it,  consider  questions  not  properly  saved. 
A  statute  forbidding  the  review  of  a  particular  question  precludes  consideration  of 
other  questions  necessarily  involved  therein.*^  An  instruction  not  given  at  appel- 
lant's instance  may  be  reviewed  though  not  given  at  the  instance  of  the  respondent.*'^ 
Failure  to  perform  a  mere  clerical  duty  is  not  reviewable.*®  An  objection  is  waived 
by  assuming  an  attitude  inconsistent  therewith  on  appeal."'' 

(§  13)      C    Restriction  of  review  to  rulings  and  issues  ielow.^^ — Eeview  proper 
is  of  course  strictly  confined  to  the  rulings  made  ®-  and  the  issues  joined  and  de- 


ment, on  second  verdict  obtained  after  writ 
of  error  was  perfected,  did  not  constitute 
settlement  and  adjustment  of  controversy 
barring  prosecution  of  writ.  De  Board  v. 
Camden  Interstate  R.  Co.  [W.  Va.]  57  S.  E. 
279.  I 

77.  V^^here  pending  appeal  by  railroad 
from  order  of  railroad  commission  fixing 
rates  railroad  complied  with  order,  there 
was  nothing  to  review,  though  railroad  com- 
pany might  be  liable  to  shippers  for  excess 
in  rates  already  collected.  Chicago,  etc.,  R. 
Co.  V.  Hunt   [Ind.  App.J  79  N.  E.   927. 

7S.  Where  new  trial  is  granted,  errors  in 
first  trial  will  not  be  considered  on  appeal 
from  second.  Multnomah  County  v  Willa- 
mette  Towing  Co.    [Or.]    89   P.   389. 

70.  As  where  judgment  denying  manda- 
mus to  compel  placing  of  certain  candidates 
upon  ticket  is  affirmed  on  account  of  de- 
fects in  pleadings.  State  v.  Board  of  Ele. 
Com'rs  [Ind.]  78  N.  E.  1016.  Appeal  will  not 
be  retained  to  review  abstract  propositions 
as  public  questions  where  because  of  de- 
fendant's failure  to  deny  allegations  of  pe-  j 
tition  for  mandamus,  theory  upon  w^hich  j 
they  proceeded  and  correctness  of  which 
they  seek  to  have  reviewed  cannot  be  con- 
sidered.    People  V.  Voorhis,   100  N.  Y.  S.   717.  | 

80.  Circuit    court    of    appeals    cannot    de-  ; 
cide    jurisdictional    question    respecting    cir-  ' 
cuit   court,   the   same   being  directly   review- 
able   by    the    supreme    court,    though    for    all  i 
other   purposes    the   circuit;   court   of   appeals 
had    jurisdiction.      Act    March    3,    1891,    §    6. 
c.    517,    26    St.    828       Town    of    Waterford    v: 
Elson    [C.    C     A.]    149    F.    91.      Decisions    of 
state    courts    on    questions    of   local    law    are  ■ 
not  reviewable   by   the   Federal  courts.      Iro- 
quois Transp.  Co.  v.  De  Laney  Forge  &  Iron 
Co.,  205  U.  .S.  354,   51  Law    Ed.  836.     Whether 
an   order  of  a   state   corporation   commission 
regulating   train    service    was    arbitrary    and 
unreasonable   as   being   beyond    the    scope    of 
the   commission's    authority    under    the   state  • 
laws,  was  a  local  question  not  reviewable  on 
error  to  state  court.     Atlantic  Coast  Line  R. 
Co.  v.  North  Carolina  Corp.  Commission,   206 
U.  .S.  1,  51  Law.  Ed.  933. 

81.  See  Saving  Questions  for  Review,  8 
C.  L.   1822. 

82.  See  §  9,  ante. 

83.  See  §  11  E,  ante. 


84.     See    §    11   F,   ante. 

S5.  See  Harmless  and  Prejudicial  Error, 
8  C.  L.  1. 

86.  See,  also.  Saving  Questions  fpr  Re- 
view, 8  C.  L.  1822.  Though  objection  to  com- 
plaint was  not  made  below,  its  sufficiency  to 
state  cause  of  action  may  be  considered  on 
appeal  from  a  judgment.  Murray  v.  Butte 
[Mont.]  88  P.  789.  Objection  that  petition  is 
subject  to  general  demurrer  as  stating  no 
cause  of  action  may  be  made  for  first  time 
on  appeal.  Western  Union  Tel.  Co.  v.  Hidalgo 
[Tex.  Civ.  App.]  99  S.  V\'.  426.  Where  bill 
in  equity  shows  want  of  jurisdiction,  ques- 
tion may  be  raised  for  first  time  in  appellate 
court.  Thompson  v.  Adams  [W.  Va.]  55  S.  E. 
668.  Though  there  are  no  motions  for  new 
trial  or  in  arrest  of  judgment,  appellate 
court  will  reverse  judgment  if  it  appears  on 
face  of  record  that  trial  court  had  no  juris- 
diction or  that  petition  fails  to  state  cause 
of  action.  Orchard  v.  National  Excliange 
Bk.,  121  Mo.  App.  338,  98  S.  W.  824.  Failure 
to  object  to  jurisdiction  below  does  not  con- 
fer jurisdiction  on  circuit  court  of  appeal.s 
unless  record  shows  case  cognizable  by  Fed- 
eral courts.  Henrie  v.  Hertderson  [C.  C.  A.] 
145  F.  316.  Objection  that  action  on  stay 
bond  was  prematurely  brought  may  be 
passed  on  though  made  for  first  time  in  ap- 
pellate court.  Blackmore  v.  Winders  [N.  C.] 
56  S.  E.  874. 

87.  Kurd's  Rev.  St.  1901,  c.  24,  §  553,  for- 
bidding review  of  distribution  of  costs  of 
local  improvements  between  public  and  pri- 
vate property,  precludes  review  of  admissi- 
bility of  evidence  on  such  question.  Chi- 
cago Consol.  Trac.  Co.  v.  Oak  Park,  225 
in.   9,   80  N.  E.   42. 

88.  Connelly  v.  Illinois  Cent.  R.  Co.,  120 
Mo.  App.   652,   97  S.  W.   616. 

80.  Failure  of  court  to  enter  statement 
of  facts  found  on  minutes  as  required  by 
Code  1896,  §  3320.  Matthews  v.  Southern  R. 
Co.   [Ala]   41  So.  662. 

00.  One  who  objects  to  evidence  below, 
but  on  appeal  takes  a  position  whioh  would 
render  it  material,  is  not  in  a  position  to 
complain.  Yellowstone  Park  R.  Co.  v. 
Bridger  Coal  Co.,  34  Mont.  545,  87  P.  963. 

01.  See  7  C.  L.  220. 

02.  See  Saving  Questions  for  Review,  8 
C.    L.    1822.      i^upreme    court,    being    only    re- 
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eided  '''  below.''*  As  a  general  rule  the  theory  of  the  case  acquiesced  in  below  will 
be  adhered  to,''^  and  a  correct  ruling  will  be  sustained  though  wrong  or  deficient 
reasons  were  given  therefor  below, ''^  but  where  a  party  has  acted  to  his  prejudice  on 
the  ground  stated,  the  order  must  stand  or  fall  on  such  ground.^' 

(§13)  D.  The  extent  of  the  revieiv  and  the  questions  reached  are  determined 
hi/  the  character  and  effect  of  the  order  or  judgment. ^^ — Generally  speaking,  the 
main  or  iinal  judgment  takes  up  all  intermediate  orders  or  proceedings,^^  but  not 


visory  court,  will  not  decide  what  was  ex- 
pressly pretermitted  in  chancery  court. 
Peirce  v.  Halsell  [Miss.]  43  So.  83.  Evidence 
excluded  below  cannot  be  considered  as  evi- 
dence on  appeal,  but  court  can  only  deter- 
mine Tvhether  it  Tvas  erroneously  excluded. 
.  Stubblefield  v.  Hanson  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  36,  94  S.  W.  406.  The  sustain- 
ing of  cross  errors  to  the  admission  of  sec- 
ondary evidence  for  appellant  does  'not  jus- 
tify the  appellate  court  in  affirming  the 
judgment  just  as  though  such  evidence  was 
not  in  the  record,  but  if  on  all  the  evi- 
dence the  judgment  was  wrong,  it  will  be 
reversed  and  the  trial  court  instructed  as  <o 
the  incompetency  of  such  evidence.  Smitli 
V.  Berz,  125  111.  App.  122.  Question  of  va- 
lidity of  an  assessment  not  reviewable  where 
ruling  of  state  court  that  question  was  not 
in  the  case  was  based  on  its  view  of  ob- 
jector's application  and  of  the  pleadings,  it 
not  being  contended  that  such  view  was  er- 
roneous. Fair  Haven  &  "V^.  R.  Co.  v.  New 
Haven,    203   U.   S.   379.   51  Law.   Ed.   237. 

93.  See  Saving  Questions  for  Review,  8 
C.  L,.  1822.  Under  Kurd's  Rev.  St.  1905, 
p.  806,  c.  42,  §§  24,  25,  on  appeal  by  part  of 
landholders  from  decision  of  drainage  com- 
missioners classifying  lands  and  making  as- 
sessments, the  classification  of  all  the  lands 
in  the  district  cannot  be  considered,  but  only 
such  classifications  as  were  objected  to  by 
appellants  before  the  commissioners.  Carr 
V.  People,  224  111.  160,  79  N.  E.  648.  "Where 
order  of  reference  in  a  suit  to  enjoin  in- 
fringement of  a  trademark  was  limited  to 
question  of  profits,  no  damages  being  al- 
lowed, question  as  to  right  of  court  to  as- 
sess damages  was  not  involved  on  appeal  by 
defendant.  Regis  v.  Jaynes,  191  Mass.  245, 
77  N.  E.  774.  A  case  not  passed  upon  by 
single  justice  who  entered  decree  appealed 
from  cannot  on  appeal  to  full  court  be  sub- 
stituted by  agreement  of  -counsel  in  place  of 
case  passed  on  by  such  justice.  Holland  v. 
Ball  [Mass.]  78  N.  E.  772.  An  assumption  by 
trial  court  that  mandamus  is  the  proper 
remedy  is  equivalent  to  decision  to  that  ef- 
fect and  may  be  reviewed.  Dickinson  v. 
Cheboygan  County  Canvassers  [Mich.]  14 
I)et.  Leg.  N.  196,  111  N.  W.  1075.  On  appeal 
from  order  of  quarter  sessions  dividing  a 
borough  ward  into  election  districts,'  appel- 
late   court    is    confined    strictly    to    questions 

l'  affecting  jurisdiction  of  quarter  sessions  and 
regularity  of  proceedings  therein.  Waynes- 
burg  Borough's  North  Ward,  29  Pa.  Super. 
Ct.  525.  Matters  arising  subsequent  to  judg- 
ment appealed  from  not  considered.  Pipkin 
V.  Tinch  [Tex.  Civ.  App.]  97  S.  W.  1077. 
Parties  cannot  by  stipulation  inject  into  an 
appeal  matters  not  determined  in  the  cause 
in  which  the  decree  appealed  from  was  ren- 
dered. Headrick  v.  Larson  [C.  C.  A.]  152 
F.   93. 

94.  The  consequence  of  this  rule  is  that 
one   must  join  issue,   or  procure  a  ruling  by 


properly  objecting  or  challenging  the  court's 
attention.  See  full  treatment  in  Saving 
Questions  for  Review,  8  C.  L.  1822. 

95.  See  Saving  Questions  for  Review,  8 
C.   L.   1822. 

96.  See  Harmless  and  Prejudicial  Error, 
8   C.   L.    1. 

97.  Though  trial  court  would  have  been 
justified  in  refusing  to  admit  evidence  be- 
cause offered  after  motion  to  direct  verdict 
for  defendant  had  been  sustained  where  it 
places  its  ruling  upon  another  ground 
which  would  require  plaintiff  to  elect  be- 
tween testing  its  correctness  or  dismissing 
his  case  before  submission  to  jury,  correct- 
ness of  ruling  will  be  disposed  of  on  ground 
assigned.  Foley  v.  Cedar  Rapids  [Iowa]  110 
N.  "W.  158.  Document  offered  out  of  order 
but  excluded  on  the  ground  that  it  was  void 
on  its  face.  Treasury,  etc.,  Co.  v.  Gregory 
[Colo.]   88  P.  445. 

98.  See  7  C.  L.  221. 

99.  Where  demurrer  to  complaint  is  sus- 
tained and  judgment  of  dismissal  entered, 
appeal  from  judgment  involves  sustaining  of 
demurrer.  Amestoy  Estate  Co.  v.  Los  An- 
geles [Cal.  App.]  90  P.  42.  Appeal  by  tax- 
payer from  allowance  of  claim  for  debt  in- 
curred by  county  commissioners  brings  up 
all  prior  proceedings  upon  which  allowance 
was  based.  Kraus  v.  Lehman  [Ind.  App.] 
80  X.  E.  550.  Appeal  to  district  court  from 
decision  of  register  of  state  land  office  on 
contest  held  to  carry  with  it  questions,  in- 
terlocutory or  otherwise,  raised  by  parties 
at  trial.  Darby  v.  Emmer  [La.]  43  So.  148. 
On  appeal  from  decree  pro  confesso,  where 
the  party  not  only  demurs  and  pleads  but 
the  court  takes  evidence,  the  demurrers  and 
pleas  as  well  as  the  decree  are  reviewable. 
Turpin  v.  Derickson  [Md.]  66  A.  276.  Appeal 
from  judgment  brings  up  all  interlocutory 
and  nonappealable  orders  of  district  court 
made  prior  to  judgment,  if  they  are  properly 
presented  by  record.  In  re  Paige's  Estate 
[Idaho]  86  P.  273.  Under  Code  Civ.  Proc. 
§  1742,  order  correcting  verdict  by  striking 
finding  may  be  reviewed  on  appeal  from 
judgment.  Frank  v.  Symons  [Mont.]  88  P. 
561.  If  a  plaintil?  is  denied  an  opportunity 
to  prove  his  cause  of  action  upon  a  suflJicient 
pleading,  it  is  immaterial  whether  such  de- 
nial is  upon  a  motion  or  a  demurrer,  and  he 
is  entitled,  if  he  has  not  waived  his  right,  to 
have  an  adverse  judgment  reviewed.  Wal- 
ters V.  Exeter  [Neb.]  110  N.  W.  631.  Un- 
authorized transfer  of  case  from  one  dis- 
trict to  another  is  reviewable  on  appeal  from 
the  final  judgment.  People  v.  Murray,  104 
N.  Y.  S.  740.  Where  judgment  by  default 
was  entered  in  municipal  court  after  defend- 
ant had  appeared  and  answered,  and  motion 
to  open  default  was  denied,  both  judgment 
and  order  are  before  court  on  review.  North 
Side  Iron  Works  v.  Thacke  &  Co.,  104  N.  Y. 
S.  365.  Upon  appeal  from  judgment  on  the 
merits,  court  will  review  order  of  municipal 
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those  suljsequcnt  to  it/  nor  separate  parts  not  appealed.-  In  some  states  it  does  not 
take  up  appealable  interlocutory  orders/  though  a  contrary  rule  prevails  in  most 
code  states/  at  least  in  cases  where  the  time  for  appealing  therefrom  has  not  ex- 
pired.-'^  An  appeal  from  an  interlocutory  order  brings  up  only  the  order  itself  as  it 
stood  at  the  making  thereof  and  nothing  subsequent."  In  some  states  it  does  not 
bring  up  a  previous  appealable  order  on  which  it  is  based  if  the  time  for  appealing 
from  the  latter  has  expired.'  Appeals  from  the  grant  or  refusal  of  a  new  trial/ 
or  other  orders  made  in  the  courts  of  the  trial  ^  or  after  judgment,  reach  only  those 
matters  which  entered  in  the  order  itself,  and  other  matters  can  be  considered  only 
on  appeal  from  final  judgment.^"  In  some  states,  however  an  appeal  from  the  order 
on  a  motion  for  a  new  trial,  rather  than  an  appeal  from  the  judgment,  reaches  the 
facts,"  and  only  matters  urged  as  grounds  for  a  new  trial  can  be  reviewed.^^  In 
states  where  a  final  decree  cannot  be  rendered  pending  the  determination  of  excep- 


court  denying-  transfer  to  another  district.  I 
Sciiiller  v.  Hardenburg,  102  N.  Y.  S.  529.  ' 
Granting-  of  new  trial  is  an  interlocutory  | 
order  involving  merits,  reviewable  on  appeal  j 
from  judgment  on  retrial.  Multnomah  1 
County  V.  Willamette  Towing  Co.  [Or.]  89  j 
P.  389.  Refusal  of  commissioner  of  patents 
to  extend  time  for  taking  testimony  will  not  | 
be  reviewed  in  connection  with  final  deci-  i 
sion  of  priority.  Jones  v.  Starr,  26  App.  D. 
C.  64.  On  appeal  from  judg-ment,  an  order ! 
overruling  demurrer  cannot  be  reviewed  i 
where  no  judgment  overruling  it  was  en-  j 
tered.     Kemp  v.  Tonnele  Co.,  99  N.  Y.  S.  885. 

1.  Denial  of  petition  filed  at  term  subse- 
quent to  one  at  which  judgment  appealed 
from  was  rendered.  Gilbreath  v.  Farrow 
[Ala.]    41    So.    1000. 

3,  On  appeal  in  an  interference  case,  a 
ruling  of  the  examiner  of  interferences  sup- 
pressing certain  of  appellant's  testimony, 
but  not  appealed  from  in  time,  could  not  be 
considered.     Jones  v.  Starr,  26  App.  D.  C.  64. 

3.  See  7  C.  L.  221,  n.  36.  j 

4.  Order  sustaining  demurrer  to  evidence  , 
is  reviewable  on  appeal  from  final  judgment , 
if  made  within  year  preceding  filing  of  peti-  ! 
tion,     although     it     is    appealable     in     itself.  | 
White  V.   Atchison,   etc.,   R.-  Co.    [Kan.]    88   P.  ] 
54.     Under  §  1316,  Code  Civ.  Proc,  providing 
that  right  to  review  interlocutory  judgment 
is  not  affected  by  expiration   of  time  within 
which     separate     appe'al     might     have     been 
taken,    party   appealing  from   final  judgment 
is  entitled  to  have  reviewed  an  interlocutory 
judgment    appointing    a    referee.      Bauer    v. 
Parker,   101   N.  Y.    S.    455. 

5.  Ruling    on    demurrer    made    more    than 
year  before  proceeding  in  error  is  instituted  j 
is  not  reviewable.     Missouri,  K.   &  T.   R.   Co. 
V.  Murphy    [Kan.]    90  P.   290. 

G.  Motion  below  after  appeal  from  such 
order  to  set  it  aside  does  not  constitute 
waiver  of  appeal.  Continental  Clay  &  Min. 
Co.  v.  Bryson  [Ind.]  81  N.  E.  210.  Action 
of  trial  court  in  sustaining  exceptions  to 
answer  not  being  within  Code  1896,  §  427, 
specifying  what  interlocutory  orders  are 
appealable,  held  that  it  could  not  be  re- 
viewed on  appeal  from  decree  overruling 
demurrers  to  bill  and  a  motion  to  dismiss. 
Cleveland  v.  Insurance  Co.  [Ala.]  44  So.  37. 
Where  the  merits  are  presented  by  the  plead- 
ings, they  will  be  passed  on  though  the  ap- 
peal Is  from  an  order  on  demurrer.  Jolly 
v.  Miller,  30  Ky.  L.  R.  341,  98  S.  W.  326. 
St.    1900,    p.    233,    c.    311,    Rev.    Lews.    c.    173. 


§  105,  permitting  a  report  upon  interlocutory 
questions  of  law,  limits  the  full  court  to 
the  determination  of  the  questions  reported, 
and  such  court's  decision  is  confined  to  the 
scope  of  the  original  order.  Foote  v.  Cot- 
ting  [Mass.]  80  N.  E.  600.  Appeal  from  or- 
der allowing  withdrawal  of  juror  upon  terms 
to  enable  plaintiff  to  amend  his  complaint 
does  not  bring  up  for  review  ruling  suffi- 
ciency of  the  complaint.  Ranson  v.  Silo,  105 
App.    Div.    278,    93    N.    Y.    S.    416. 

7.  Where  order  is  appealed  from  within 
time  provided  by  statute,  and  error  com- 
plained of  is  based  solely  on  an  appealable 
order  not  reversed  or  appealed  from,  an  ap- 
peal from  which  is  barred  by  the  statute, 
such  error  cannot  be  reviewed.  Kelner  v. 
Cowden  [W.  Va.]   55  S.  E.  649. 

8.  Sufficiency  of  complaint  can  be  re- 
viewed only  on  appeal  from  judgment  and 
not  on  appeal  from  order  denying  new  trial. 
Jenson  v.  WiU  &  Finck  Co.  [Cal.]  89  P.  113. 
On  appeal  from  order  granting  new  trial, 
sufficiency  of  pleadings  cannot  be  considered, 
but  only  propriety  of  order  itself  is  review- 
able.    Cook    V.    Skinner    [Wash.]    89    P.    553. 

9.  Appeal  from  judgment  merely  allow- 
ing defendant  treble  costs  does  not  present 
alleged  error  in  the  taxation  of  those  costs. 
Sidway  v.  Missouri  Land  &  Live  Stock  Co.. 
197  Mo.  359,  94  S.  "W.  855. 

10.  Where  grant  of  a  new  trial  is  affirmed 
pendente  lite,  exceptions  will  not  be  con- 
sidered and  passed  upon  as  case  is  still 
pending  in  court  below.  Ogletree  v.  Living- 
ston, 125  Ga.  548,  54  S.  E.  625;  Athens  Elec. 
R.  Co.  V.  Jackson,  125  Ga.  551,  54  S.  E.  626. 
On  appeal  from  order  of  sale  made  after 
decree  finally  settling  rights  of  parties  in 
suit  for  partition,  matters  adjudicated  by  the 
decree  for  partition  are  not  open  to  review. 
Crowe  V.   Kennedy,   224  111.   526,  79  N.  E.   626. 

11.  Where  no  appeal  was  taken  from  or- 
der denying  new  trial,  appellate  court  will 
not  weigh  evidence,  being  confined  to  ex- 
ceptions. Prager  v.  Schafuss,  99  N.  Y.  S. 
840.  Upon  appeal  from  judgment  but  not 
from  an  order  denying  a  new  trial,  court 
will  only  examine  record  for  errors  of  law 
which  were  excepted  to  and  which  warrant 
reversal.  Beinhauer  v.  Baldwin  Engineering 
Co.,  104  N.  Y.  S.  431.  Sufficiency  of  evidence 
to  sustain  finding  will  not  be  reviewed,  in 
absence  of  appeal  from  order  denying  new 
trial.     Subera  v.  Jones    [S.  D.]    108   N.   W.   26. 

12.  See  Saving  Questions  for  Review,  8 
C.    L.    1822. 
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tions,  an  appeal  from  such  a  decree  rnust  be  determined  on  the  exceptions  alone.^^ 
If  the  finding  in  a  hiw  case  in  the  Federal' courts  is  general,  a  writ  of  error  reaches 
only  the  rulings  of  the  court  in  the  progress  of  the  trial,  but  if  the  finding  is  special 
the  review  may  extend  to  the  sufficiency  of  the  facts  found  to  support  the  judg- 
ment.^* 

(§13)  E.  Restriction  to  contents  of  record}^ — The  sufficiency  of  the  record 
to  permit  the  review  of  particular  questions  is  treated  elsewhere.^^  Except  as  to 
matters  judicially  noticed/'  and  fundamental  errors,^^  appellate  review  is  ordm- 
arily  confined  to  the  record,  and  matters  aliunde  will  not  be  considered.^^ 


13.  Under  Rev.  Laws,  c.  173,  §  79.  Mc- 
Cusker   v.    Geiger    [Mass.]    SO    N.    E.    648. 

14.  U.  S.  Rev.  St.  §  700.  Southern  R.  Co. 
V.  St.  Louis  Hay  &  Grain  Co.  [C.  C.  A.]  153 
F.  728.  Where  in  action  at  law,  without  a 
jury  tliere  are  no  special  findings  and  ulti- 
mate facts  are  not  agreed  upon  by  parties, 
there  can  be  no  review  of  question  whether 
judgment  is  supported  by  facts  found.  Rev. 
Bt.  §§  649,  700.  National  Surety  Co.  v.  Cin- 
cinnati, etc.,  R.  Co.  [C.  C.  A.]  145  F.  34. 
On  trial  to  the  court  findings  being  general, 
exceptions  to  denial  of  judgment  for  defend- 
;int  presents  to  appellate  court  question  only 
whether  upon  whole  evidence  with  all  in- 
/erences  which  jury  could  justifiably  draw 
7rom  it  plaintiff  was  entitled  to  recover. 
Delaware,  etc.,  R.  Co.  v.  Kutter  [C.  C.  A.] 
(47   F.   51. 

15.  See  7   C.  L.   224. 

16.  See    §    9    D,    ante. 

17.  Appellate  court  will  take  judicial  no- 
vJoe  of  location  of  an  important  line  of  rail- 
L^ad  of  congressional  grant  of  land  to  it, 
a.:id  that  a  particular  section  lies  within 
limits  of  grant  and  location  so  that  a  plain- 
tiff in  ejectment  connecting  witli  railroad's 
title  sufficiently  shows  title.  Worden  v. 
Colo  [Kan.]  86  P.  464.  Supreme  court  can- 
not take  judicial  notice  of  fact  that  train 
going  at  rate  of  20  or  25  miles  an  hour 
coul(!i  have  stopped  within  80  or  90  yards. 
Southern  R.  Co.  v.  Gullatt  [Ala.]  43  So.  577. 
Court  will  not  take  judicial  notice  of  laws 
of  another  state,  but  case  w^ill  be  decided 
accordJng  to  laws  of  forum  unless  foreign 
law  is  introduced  in  evidence  and  incorpor- 
ated in  record.  Smith  v.  Aultman,  120  Mo. 
App.  462,  96  S.  W.  1034.  Where  right 
is  clain^ed  under  rules  of  trial  court,  such 
rules  ntast  be  embodied  in  bill  of  ex- 
ceptions as  they  will  not  be  judicially  no- 
ticed. Case  Threshing  Mach.  Co.  v.  Meyers 
[Neb.]  Hi  N.  W.  602.  Statements  in  brief  as 
to  proceedings  occurring  in  former  action 
cannot  be  considered  where  not  made  part 
of  stateinent  of  facts,  as  court  cannot  take 
judicial  notice  of  statement  of  facts  in  case 
not  before  it.  Sweeney  v.  Waterhouse  & 
Co.   [Was.h.]    86  P.  946. 

KOTE.  Judicial  notice  of  OTvn  records:  The 
court  while  confined  to  the  "record"  will 
judicially  notice  such  of  its  own  records 
thougli  of  other  cases  as  are  material.  Saw- 
yer V.  First  Nat.  Bk.  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  7i»l.  93  S.  W.  151,  in  which  case 
It  is  said:  [IVote.]  "For  authority  in  taking 
judicial  notice  of  our  own  records,  we  refer 
to  the  following  cases:  Doremus  v.  Root,  23 
Wash.  721,  63  P.  5.72,  54  L.  R.  A.  649;  State 
V.  Bowen,  10  Kan.  477;  Gans  v.  Holland,  37 
Ark.  485;  St&te  v.  Jackson,  35  La.  Ann.  769; 
Poole  V.  Senty.  70  Iowa,  275.  24 -N.  W.  520, 
30  N.   W.   634;   Brucker  v.  State,   19  Wis.   539; 


Butler  V.  Eaton,  141  U.  S.  240-244,  35  Law. 
Ed.  713;  Craemer  V.  State  of  Washington,  168 
U.  S.  129,  42  Law.  Ed.  407;  Bresnahan  v. 
Tripp  Giant  Leveller  Co.  [C.  C.  A.]  72  F.  922; 
Cushman  Paper  Box  Mach.  Co.  v.  Goddard, 
[C.  C.  A.]  95  F.  666;  Wood  v.  Cahill,  21  Tex. 
Civ.  App.  44,  50  S.  W.  1071;  Avocato  v.  Dell'- 
Ara  [Tex.  Civ.  App.]  84  S.  W.  444.  In  the 
case  of  Poole  v.  Seney,  70  Iowa,  275,  24  N. 
W.  520,  30  N.  W.  634,  we  find  that  a  writ 
of  garnishment  had  issued,  and  the  gar- 
nishee had  answered,  alleging  that  one  of 
the  defendants  in  the  main  litigation  was 
indebted  to  him  in  a  large  amount,  and  that 
sucli  amount  ^was  secured  by  mortgages. 
Tlie  plaintiffs  in  garnishment  filed  a  plead- 
ing controverting  the  answers  of  the  gar- 
nishee, and  set  up  that  the  chattel  mort- 
gages had  been  adjudged  fraudulent  and 
void  in  an  equity  case  in  which  they  were 
plaintiffs  and  the  garnishee  was  defendant. 
At  the  time  that  the  suit  of  Poole,  Gilliam 
&  Co.  was  brought,  the  right  of  appeal  in 
the  equity  case  existed,  but  the  appeal  had 
not  been  perfected.  Thereafter,  a  superior 
court  determined  that  the  mortgage  was  not 
fraudulent  and  void,  and  reversed  the  equity 
case.  The  court  says:  The  determination 
of  the  equity  case  in  this  court  must  be  re- 
garded as  a  final  and  conclusive  determina- 
tion that  the  mortgage  is  not  invalid.  This 
being  so,  what  effect,  if  any,  does  such  ad- 
judication have  in  this  action?  It  is  certain 
that  t)ie  judgment  rendered  in  the  district 
court  was  right  when  it  was  rendered.  It 
is  equally  certain  that  the  plaintiffs  have 
a  judgment  to  whicli  they  are  not  now  en- 
titled. Is  this  court  powerless  to  correct 
the  wrong?  is  the  question  to  be  determined. 
On  a  rehearing  of  the  case,  the  court  says: 
Our  own  records,  of  which  we  take  notice, 
show  that  the  case  referred  to  has  been  re- 
versed. In  view  of  those  admissions,  we  do 
not  think  it  can  be  justly  said  that  the 
equity  cause  had  not  been  appealed  and  we 
bound  to  know  that  it  has  been  reversed. 
In  the  case  of  Butler  v.  Eaton,  141  U.  S.  240, 
35  Law.  Ed.  713,  the  court  says:  And  it 
cannot  be  said,  therefore,  looking  to  the 
record  in  this  case  alone,  that  there  is  error 
in  the  judgment  now  before  us.  But  by  our 
own  judgment  just  rendered  in  the  other 
case,  the  whole  basis  and  foundation  of  the 
defense  in  the  present  case,  viz:  the  judg- 
ment of  the  Supreme  Judicial  Court  of 
Massachusetts  is  subverted  and  rendered 
null  and  void,  for  the  purpose  of  any  such 
defense.  *  *  *  It  is  apparent  from  an 
inspection  of  the  record  tliat  the  whole 
foundation  of  that  part  of  the  judgment 
which  is  in  favor  of  tlie  defendant  is,  to  our 
judicial  knowledge,  without  any  validity, 
force  or  effect,  and  ought  never  to  have 
existed.      Why    then,    should    not   we    reverse 
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(§13)  F.  EuVuigs  peculiar  to  province  of  trial  court.  1.  Discretionary 
rulings  in  general'-'^ — A  discretionary  ruling  is  not  absolute  but  will  be  reviewed 
onl}-  for  abuse  or  to  prevent  manifest  injustice.-^  This  rule  has  been  applied  to 
rulino-s  on  motion  for  a  change  of  venue,"  motions  for  continuance,"  orders  relating 


the  judgment  which  we  know  of  record  has 
become  erroneous  and  save  the  parties  the 
delay  and  expense  of  taking  ulterior  pro- 
ceedings in  the  court  below  to  effect  the 
same    object." 

IS.     See    §    13    A,    ante. 

19.  Landvoigt  v.  Paul,  27  App.  D.  C.  423; 
Cumberland  Tel.  &  T.  Co.  v.  St.  Louis,  etc., 
R.  Co.,  117  La.  199,  41  So.  492;  Hicks  v. 
Graves  [Mass.]  80  N.  E.  590;  Weeke  v.  Wort- 
mann  [Neb.]  109  N.  W.  503;  Elterman  v.  Hy- 
man.  102  N.  Y.  S.  613;  Brown  v.  Southerland, 
142  N.  C.  225,  55  S.  E.  108;  Moline  Plow  Co. 
V.  Bostwick  [N.  D.]  109  N.  W.  923;  Brooks 
V.  Ellis  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
967,  98  S.  W.  936;  Ft.  Worth,  etc.,  R.  Co. 
V.  Travis  [Tex.  Civ.  App.]  99  S.  W.  1141; 
Southern  R.  Co.  v.  Hill  [Va.]  56  S.  E.  278; 
Petersen  v.  Elholm  [Wis.]  109  N.  W.  1034. 
Supreme  court  can  act  only  in  review  of 
record  presentations  of  what  is  done,  or  not 
done,  or  refused  to  be  adjudicated.  Yazoo, 
etc.,  R.  Co.  V.  Wallace  [Miss.]  43  So.  469. 
Common  pleas  court  has  jurisdiction,  under 
Rev.  St.  §  6708,  to  consider  errors  of  fact 
not  appearing  on  record  from  court  below, 
but  this  jurisdiction  is  limited  to  facts  of 
whicli  record  may  not  be  compelled  to  speak. 
Fonts  V.  Price  &  Co.,  4  Ohio  N.  P.   (N.  S.)   55. 

Held  not  open  to  consideration  -when  not 
in  record:  Bill  of  exceptions  in  another 
suit.  Wade  v.  Goza,  78  Ark.  7,  96  S.  W.  388. 
Affidavits  accompanying  record  apparently 
relating  to  newly-discovered  evidence.  Epps 
v.  Miller,  127  Ga.  118,  56  S.  E.  123.  AfUdavits 
inserted  in  brief.  Lakin  v.  Lawrence  [Mass.] 
80  N.  E.  578.  Affidavits  not  called  to  atten- 
tion of  trial  court  but  filed  for  first  time 
on  appeal.  Jenkins  v.  Emmons,  117  Mo.  App. 
1,  94  S.  W.  812.  In  construction  of  provision 
of  charter,  proceedings  before  commission 
preparing  charter,  explanatory  note  issued 
by  them  to  voters.  Landswick  v.  Lane  [Or.] 
90  P.  490.  On  review  of  proceedings  in 
quarter  sessions  dividing  a  borough  ward 
into  election  districts,  Waynesburg  Bor- 
ough's North  Ward,  29  Pa.  Super.  Ct.  525. 
Recital  in  brief.  Lowrey  v.  Haynes  [Tex. 
Civ.  App.]  98  S.  W.  1068.  Affidavits  as  to 
events  since  trial.  Brooks  v.  Ellis  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  967,  98  S.  W.  936. 
Record  of  trial  referred  to  for  full  statement 
bearing  upon  an  exception.  Green. v.  Dodge 
[Vt.]  6.4  A.  499.  Alleged  admission,  of  coun- 
sel below.  Wilhite  v.  Skelton  [C.  C.  A.] 
149  F.  67.  Affidavit  that  communication  of 
judge  with  jury  was  with  consent  of  all  par- 
ties could  not  be  considered  on  rehearing 
where  not  filed  below  in  resistance  of  mo- 
tion for  new  trial.  Holliday  v.  Sampson 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  232,  95 
S.  W.  643.  Will  not  consider  records  in 
other  cases  between  same  parties  involving 
substantially  same  state  of  facts  w^here  such 
cases  were  not  tried  as  one,  and  evidence 
in  some  was  made  part  of  evidence  in  otlicr 
oases.  Kahl  v.  New  York  City  R.  Co.,  103 
N.  Y.  S.  872.  Denial  of  jury  trial  on  appeal 
from  municipal  court  to  superior  court  sus- 
tained wliere  record  of  superior  court  showed 
no  demand  for  a  jury  and  tlie  only  evidence 


of  such  demand  was  defendant's  own  affi- 
davit. Mitchell  v.  Thomas  [Mass.]  81  N.  E. 
198.  Under  St.  1904,  p.  450,  c.  448,  §  8,  no  mat- 
ters will  be  tried  in  superior  court  except 
tliose  specified  in  the  appeal.  Mead  v.  Cut- 
ler [Mass.]  80  N.  E.  496.  Such  provision  is 
not  an  unconstitutional  limitation  of  right 
of  trial  by  jury.  Id.  Jurisdiction  of  land 
court  not  involved  on  appeal  to  superior 
court  on  issue  not  involving  such  jurisdic- 
tion as  a  material  statement.  Woodvine  v. 
Dean   [Mass.]   79  N.  E.  882. 

Opinion  of  trial  court:  Correctness  of 
finding  cannot  be  determined  from  opinion 
filed  with  order  denying  nonsuit.  Rose  v. 
Doe  [Cal.  App.]  89  P.  135.  Appellate  court 
must  deterniine  the  question  of  excessive- 
ness  of  a  verdict  from  the  evidence  and 
not  on  opinion  of  trial  court  that  it  was 
large.  Hanchett  v.  Haas,  125  111.  App.  111. 
Opinion  copied  in  abstract  of  record  cannot 
be  made  to  take  place  of  finding  of  facts. 
Little  V.  Hooker  Steam  Pump  Co.,  122  Mo. 
App.  620,  100  S.  W.  561.  Under  rule  that 
except  on  exceptions  an  order  granting  or 
refusing  a  new  trial  must  specify  grounds 
upon  which  motion  was  made  and  those 
upon  which  it  was  granted,  where  order 
granting  new  trial  specifies  grounds  of  mo- 
tion but  not  those  upon  which  it  was 
granted,  court  on  appeal  may  consider  opin- 
ion of  trial  court  to  ascertain  whether  it 
was  granted  or  exceptions  taken  at  trial. 
Israel  v.  Ury,   102  N.  Y.  S.   871. 

30.  See  7  C.  L.  225. 

31.  Appeal  brings  up  questions  of  dis- 
cretion aw  well  as  matters  of  law.  Decree 
dismissing  bill  modified  so  as  to  make  the 
disnaissal  without  prejudice.  Lakin  v.  Law- 
rence [Mass.]  SO  N.  E.  578.  Under  Code 
Civ.  Proc.  §  3189,  as  amended  by  Laws  1902, 
c.  515,  supreme  court  has  power  to  review 
acts  involving  exercise  of  discretion  by  city 
court  of  New  York.  Tirpak  v.  Hoe,  103  N, 
Y.  S.  795.  While  fact  that  appellate  court 
is  of  unanimous  opinion  that  trial  court 
erred  in  discretionary  ruling  is  not  always 
sufficient  to  authorize  reversal,  it  is  gener- 
ally so  held  where  reversal  will  result  in 
trial  on  merits  where  none  has  been  had. 
Cutler  V.  Haycock  [Utah.]  90  P.  897.  Rul- 
ings ot  commissioner  of  patents  in  dis- 
cretionary matters  not  reviewable.  Jones  v. 
Starr,  26  App.  D.  C.  64.  General  rule  that 
appellate  court  will  not  disturb  ruling  of 
lower  court  as  to  whether  an  injunction  bond 
shall  be  prosecuted  does  not  apply  where 
facts  appear  in  pleadings  and  issues  are  be- 
fore appellate  court  on  appeal  on  merits. 
Cortelyou  v.  Houghton,  27  App.  D.  C.  188. 
Decision  that  appointment  of  administrator 
v/as  necessary  not  disturbed.  Miguez  v. 
Delcambre  [La.]  43  So.  703.  On  application 
for  a  writ  of  certiorari  directed  to  the  civil 
service  commission  of  Chicago,  questions 
of  laches  and  incident  expense  were  for 
court  to  which  application  was  made.  City 
of  Chicago  v.   Gillen,  124   111.  App.   210. 

33.  Multnomah  County  v.  Willamette 
Towing  Co.  [Or.]  89  P.  389;  Croft  v.  Chicago, 
etc..  R.  Co.-  [Iowa]    109  N.  W.  723;  Warden  v. 
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10  pleadings.-*  the  consolidation  of  actions.-^  bringing  in  new  parties,-'  to  the  ap- 
pointment or  refusal  to  appoint  a  receiver/^  to  the  granting  or  refusing  to  grant  a 
temporary  injunction,-*  or  the  dissolving  -^  or  refusal  to  dissolve  ^°  such  an  injunc- 


Madisonville,  etc.,  R.  Co.  [Ky.]  101  S.  TV.  914. 
l^enial  of  motion.  Rand,  McNally  &  Co.  v. 
Turner,  29  Ky.  L.  R.  696,  94  S.  TV.  643.  De- 
nial of  change  sought  on  ground  of  conven- 
ience of  ■vs'itnesse.s.  Bird  v.  Utica  Gold  Min. 
Co.,  2  Cal.  App.  672,  86  P.  509.  Refusal  to 
remove  to  another  county  for  convenience  of 
witnesses  and  in  interest  of  justice.  Garrett 
v.  Bear  [N.  C]  56  S.  E.  479.  Whether  there 
would  be  difficulty  in  obtaining  disinterested 
jury.  Presbyterian  Church  v.  Pliiladelphia, 
etc..    R.   Co.    [Pa.]    66    A.    652. 

23.  Seaboard  Air  Line  R.  Co.  v.  Scarbor- 
ough [Fla.]  42  So.  706;  Borden  v.  Lynch,  34 
Mont.  503,  87  P.  609;  City  of  Lincoln  v.  Lin- 
coln St.  R.  Co.  [Neb.]  106  N.  W.  317;  Lanier 
v.  Eastern  Life  Ins.  Co.,  142  N.  C.  14,  54  S. 
B.  786.  Revisal  1905,  §  531.  Slocumb  v. 
Philadelphia  Const.  Co.,  142  N.  C.  349,  55  S. 
E.  196.  For  absence  of  witnesses.  Bratt  v. 
Sparks  [Ark.]  96  S.  W.  1057;  Ex  parte  Can- 
non, 75  S.  C.  214,  55  S.  E.  325.  Because  of 
sickness.  Lynch  v.  Superior  Ct.  of  San 
Francisco  [Cal.]  88  P.  708.  Because  of  sur- 
prise. St.  Louis,  etc.*,  R.  Co.  v.  Smith  [Ark.] 
100  S.  W.  884.  Denial  of  continuance  on 
ground  of  the  illness  of  party,  when  it  ap- 
pears that  such  party  was  in  court  at  time 
of  application  and  her  condition  w^as  passed 
upon  by  court  as  by  inspection.  Carter  v. 
Pitts,    125    Ga.    792,    54    S.    E.    695. 

24.  Refusal  to  allow  filing  of  demurrers 
to  plea  after  issues  were  inade  up  and  case 
submitted  to  jury.  Owensboro  Wagon  Co. 
V.  Hall  [Ala.]  43  So.  71.  Allowance  of  court 
upon  an  express  contract  and  count  upon 
quantum  valebat.  Possell  v.  Smith  [Colo.] 
88  P.  1064.  Upholding  petition  over  objec- 
tion as  to  form.  Atlantic  Coast  Line  R.  Co. 
v.  Taylor,  125  Ga.  454,  54  S.  E.  622.  Refusal 
to  strike  ground  of  remonstrance  in  drain- 
age proceedings,  usual  rules  as  to  motions 
to  strike  pleadings  being  applicable  in  such 
cases.  Hart  v.  Scott  [Ind.]  81  N.  E.  481. 
Right  to  plead  over  after  amendment  by 
adverse  party.  Kansas  Torpedo  Co.  v.  Erie 
Petroleum  Co.  [Kan.]  89  P.  913.  Lower 
court's  construction  of  its  own  rules  as  to 
necessity  of  filing  affidavit  of  defense.  Liv- 
ingston V.  Kerbaugh,  30  Pa.  Super.  Ct.  534. 
Decision  as  to  requiring  bill  of  particulars. 
Blue  Ridge  Light  &  Power  Co.  v.  Tutwiler 
[Va.]    55  &    E.   539. 

Allowauee  or  refusal  to  allo-w  amend- 
ments. Miner  v.  Rickey  [Cal.  App.]  90  P. 
718;  Thompson  v.  Bank  of  California  [Cal. 
App.]  88  P.  987;  Chicago,  etc.,  R.  Co.  v.  "Wil- 
liams [Ind.]  79  N.  E.  442;  American  Life 
Ins.  Co.  V.  Melcher  [Iowa.]  109  N.  W.  805; 
Friedenwald  Co.  v.  Warren  [Mass.]  81  N.  E. 
207;  Minton  v.  Palmer  [Neb.]  112  N.  W.  610; 
Trafton  v.  Osgood  [N.  H.]  65  A.  397;  Hutch- 
ins  V.  Berry  [N.  H.]  66  A.  1046;  Longfellow 
v.  Huffman  [Or.]  90  P.  907;  McDaniel  v. 
Atlantic  Coast  Line  R.  Co.  [S.  C]  56  S.  E. 
956;  Edwards  v,  Chicago,  etc.,  R.  Co.  [S.  D.] 
110  N.  T\^  832;  Brillion  Lumber  Co.  v.  Barn- 
ard [Wis.]  Ill  N.  W.  483;  Montana  Min.  Co. 
v.  St.  Louis  Min.  &  Mill.  Co.  [C.  C.  A.]  F.  897. 
To  conform  to  proof.  Hollingsworth  v. 
Barrett  [Ky.]  102  S.  W.  330;  Omlie  v.  O'Toole 
[N.  D.]  112  N.  W.  677.  Granting  or  denial 
of  motion   for  compulsory  amendment,  based 


on  Rev.  St.  1892,  §  1043.  Atlantic  Coast  Line 
R.  Co.  V.  Crosby  [Fla.]  43  So.  318;  Sea- 
board Air  Line  R.  Co.  v.  Scarborough  [Fla.] 
42  So.  706.  Permitting  amended  answer  to 
be  filed,  and  allowing  it  to  be  signed  and 
sworn  to  after  it  is  filed.  Haile  v.  Venable 
[Fla..]  44  So.  76.  Allowing  amendment  at 
close  of  case  so  as  to  g-ive  defendant  right 
to  open  and  close.  Beal-Doyle  Dry  Goods 
Co.  v.  Barton  [Ark.]  97  S.  W.  58.  Allowance 
of  an  amendment  to  answer  setting  up 
counterclaim  after  demurrer  to  answer  has 
been  sustained.  Leesville  Mfg.  Co.  v.  Mor- 
gan Wood  &  Iron  Works,  75  S.  C.  342,  55  S. 
E.  768.  Burden  of  showing  abuse  of  dis- 
cretion is  on  party  attacking  rulings.  Lips- 
comb V.  Perry  [Tex.]  16  Tex.  Ct.  Rep.  787, 
96  S.  W.  1069.  Refusal  to  allow  amendment 
which  according  to  proper  practice  should 
have  been  allowed  In  furtherance  of  justice 
is  abuse  of  discretion  and  hence  reviewable. 
Nelson  v.  Randolph,  222  111.  531,  78  N.  E.  914. 
Judgment  reversed,  under  circumstances,  for 
refusal  to  allow  amendment,  and  case  re- 
manded with  directions  to  permit  its  allow- 
ance. Hackett  v.  Van  Frank,  119  Mo.  App. 
648,    96   S.    W.   247. 

25.  Harder  v.  Kansas,  etc.,  R.  Co.  [Kan.] 
87  P.  719. 

26.  Necessary  party.  Haskell  v.  Moran, 
103  N.  Y.  S.  667.  New  parties  defendant. 
Dedrick  v.  Charrier  [N.  D.]  108  N.  W.  38. 
Circuit  court  will  not  be  required  by  man- 
damus to  allow  one  to  intervene  for  pur- 
pose of  taking  an  appeal  where  In  the 
exercise  of  its  discretion  it  has  denied  his 
petition  therefor.  Fink  v.  Bay  Shore  Ter- 
minal Co.  [C.  C.  A.]  144  F.  837.  Where  court 
has  no  authority  to  allow  new  party  to  come 
in,  its  action  in  so  doing  is  subject  to  ex- 
ception. Partridge  v.  Arlington  [Mass.]  79 
N.    E.    812. 

27.  Virginia-Carolina  Chemical  Co.  v.  Pro- 
vident Sav.  Life  Assur.  Soc,  126  Ga.  50,  54 
S.  E.  929;  Burgess  v.  Simpson  Grocery  Co. 
[Ga.]  57  S.  E.  717;  Lamp  v.  Homestead  Bldg. 
Ass'n    [W.    Va.]    57    S.    E.    249. 

28.  T^^illiams  v.  Los  Angeles  R.  Co.  [Cal.] 
89  P.  330;  Simms  v.  Patterson  [Fla.]  43  So. 
421;  Virginia-Carolina  Chemical  Co.  v.  Pro- 
vident Sav.  Life  Assur.  Soc,  126  Ga.  50,  154 
S.  E.  929;  Kirkland  v.  Atlantic  &  B.  R.  Co., 
126  Ga.  246,  55  S.  E.  23;  Sellers  v.  Page.  127 
Ga.  633,  56  S.  E.  1011;  Vogel  v.  Warsing  [C. 
C.  A.]  146  F.  949;  Continuous  Glass  Press  Co. 
V.  Schmertz  Wire  Glass  Co.  [C.  C.  A.]  153  F. 
577.  T\'here  evidence  is  conflicting.  Knight 
V.  Suddeth,  126  Ga.  231,  55  S.  E.  31;  Green  v. 
Freeman,  126  Ga.  274,  55  S.  E.  45;  Hasbrouck 
V.  Bondurant,  127  Ga.  220,  56  S.  E.  241; 
Thom  V.  Georgia  Mfg.  &  Public  Service  Co. 
[Ga.]  57  S.  E.  75;  Waycross,  etc.,  R.  Co.  v. 
St.  Mary's,  etc.,  R.  Co.  [Ga.]  57  S.  E.  227; 
Goette  V.  Sutton  [Ga.]  57  S.  E.  308;  Burgess 
V.  Simpson  Grocery  Co.  [Ga.]  57  S.  E.  717. 
Refusal  to  grant  ad  interim  restraining  or- 
der in  advance  of  time  set  for  hearing  of 
application  for  temporary  injunction.  Ivey 
V.  Rome,  126  Ga.  806,  55  S.  E.  1034.  Order 
continuing  preliminary  injunction  until  trial. 
Manufacturers  Commercial  Co.  v.  Anderson, 
101  N.  Y.  S.  823.  "U'lll  interfere  where  it  is 
clearly  made  to  appear  that  granting  of  pre- 
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lion,  the  varation  of  interlocutory  orders  generally,^^  rulings  on  motions  to  dismiss 
for  want  of  prosecution  ^^  and  to  reinstate  cases  so  dismissed,^^  rulings  on  motion 
to  take  up  a  case  out  of  order/*  rulings  in  regard  to  the  selection  of  a  jur}'/^  rulings 
at  the  trial  generally/''  the  determination  of  questions  preliminary  to  the  admis- 
sion of  evidence/"  rulings  in  respect  to  the  examination  of  witnesses/^  the  ad- 
mission of  expert  testimony/^  the  qualification  of  experts,*"  and  witnesses  of  tender 


llminary  injunction  was  abuse  of  discretion. 
Savage  v.  Parker  [Fla.]  43  So.  507.  Where 
grant  or  refusal  involves  certain  issues  of 
fact  and  court  refuses  injunction  on  erron- 
eous view  of  the  lav/  witliout  exercise  of  dis- 
cretion upon  facts,  judgment  will  be  re- 
versed. High  Shoals  Mfg.  Co.  v.  Penick,  127 
Ga.  504,  56  S.  E.  648.  Order  denying  injunc- 
tion pendente  lite  will  be  reviewed  where 
it  is  apparent  that  no  substantially  different 
state  of  facts  will  be  presented  at  trial  from 
that  presented  on  appeal,  differences  be- 
tween parties  being  result  of  opposite  de- 
ductions from  admitted  facts.  Dutton  & 
Co.  V.  Cupples,  102  N.  T.  S.  309. 

29.  Pekin  Tel.  Co.  v.  Farmers'  Tel.  Co., 
120  111.  App.  292;  Fogo  v.  Boyle  [Wis.]  109 
N.  W.  977.  Especially  where  judgment  for 
damages  is  demanded  in  addition  to  injunc- 
tive relief.  Gossard  Co.  v.  Crosby  [Iowa] 
109  N.  W.  483.  Amount  of  solicitor's  fees 
as  damages  on  dissolution  of  injunction  held 
primarily  for  chancellor,  and  his  finding  will 
not  be  disturbed  unless  it  clearly  appears 
that  he  was  mistaken.  Marks  v.  Chicago 
Yacht  Club,   121  111.   App.   308. 

30.  Collins  V.  Stanley  [Wyo.]  88  P.  620. 
Even  where  all  the  equities  of  the  bill  are 
denied  by  the  answer.  Godwin  v.  Phifer 
[Fla.]    41   So.    597. 

31.  Godfrey  v.  Cunningham  [Neb.]  109  N. 
W.  765. 

32.  Motion  to  dismiss  action  for  want  of 
diligence.  People's  Home  Sav.  Bk.  v.  Sher- 
man [Cal.]  90  P.  133.  Application  to  dis- 
miss motion  for  new  trial  for  lack  of  dili- 
gence. Pacific  Pav.  Co.  v.  Diggins  [Cal. 
App.]   87  P.  415. 

33.  Geffinger  v.  Klewer  [IH.]   81  N.  E.  712. 

34.  Where  state  officer  waives  his  right 
to  have  action  set  for  trial  as  preferred 
cause.     Clement  v.  Mast,  103  N.  T.  S.   1025. 

35.  Ruling  on  objection  to  juror  on  other 
than  statutory  grounds.  Stone  v.  Pettus 
[Tex.  Civ.  App.]  103  S.  W.  413.  Overruling 
challenge.  Southern  Kansas  R.  Co.  v.  Sage 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  254,  94  S. 
W.    1074. 

3C.  Striking  out  of  own  motion,  testi- 
mony introduced  to  discredit  witness  but 
having  no  tendency  to  do  so.  Chany  v. 
Hotchkiss  [Conn.]  63  A.  947.  Refusal  to 
put  plaintiff  to  an  admission  of  showing  for 
absent  witness.  Southern  R.  Co.  v.  Taylor 
[Ala.]  42  So.  625.  Refusal  to  place  certain 
time  limitation  of  testimony  of  custom  as 
to  movement  of  trains  where  accident  occur- 
red. Minot  V.  Boston,  etc.,  R.  Co.  [N.  H.] 
66  A.  825.  Granting  nonsuit  for  delay  in 
return  of  depositions  and  refusal  to  take 
off  nonsuit  after  arrival  and  examination  of 
the  depositions.  Sydney  v.  Linton  [Pa.]  65 
A.  668.  Permitting  counsel  to  make  offer  of 
proof  in  presence  of  jury  upon  sustaining 
objections  to  admission  of  evidence.  Moss 
v.  Gulf,  etc.,  R.  Co.  [Tex.  Civ.  App.]  103  S. 
W.  221.  Refusal  to  allow  documents  read 
In  evidence  to  be  put  in  hands  of  jury. 
Stone  Mill.  Co.  v.  McWilliams,  121  Mo.  App. 
319,   98   S.   W.   828.     Whether  a  writing  was 


to  obscene  to  be  spread  on  record.  Rinker 
v.  U.  S.  [C.  C.  A.]  151  F.  755.  Instructions 
cautioning  jury  against  favoritism  or  preju- 
dice. Donk  Bros.  Coal  &  Coke  Co.  v.  Thil 
[111.]  81  N  B.  857.  Denial  of  a  motion  to  re- 
settle an  order  already  made.  Twelfth  Ward 
Bank  V.  Columbia  Pub.  Co.,  99  N.  Y.  S.  908. 
Nature  of  special  interrogatories  submitted. 
Wallace  v.  Skinner  [Wyo.]  88  P.  221.  Re- 
fusal to  take  as  confessed  interrogatories 
propounded  to  deponent  and  not  answered. 
Davis  V.  Davis  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  286,  98  S.  W.  198.  Refusal  to  reopen 
case  after  trial  w^here  evidence  upon  w^hich 
motion  was  based  was  conflicting.  Kataoka 
V.  Hanselman  [Cal.]  89  P.  1082.  Order 
awarding  costs  to  defendant  to  abide  the 
event  on  setting  aside  verdict  as  inadequate 
on  plaintiff's  motion.  Waltz  v.  Utica  &  M. 
V.  R.  Co.,  101  N.  Y.  S.  968.  Under  Code  1896, 
§  1326,  providing  that  fn  tort  actions  plain- 
tiff recovers  no  more  costs  than  damages, 
where  such  damages  do  not  exceed  $20,  un- 
less judge  certifies  that  greater  damages 
should  have  been  awarded,  and  on  failure 
to  certif5'  judgment  must  be  rendered  against 
plaintiff  for  residue,  action  of  court  in  cer- 
tifying or  refusing  to  certify,  not  being  made 
revisable  by  statute,  cannot  be  reviewed. 
Buford  V.  Christian   [Ala.]    42   So.   997. 

3T.  As  to  what  was  defendant's  intention 
in  making  alleged  offer  of  settlement.  Finn 
V.  New  England  Tel.  &  T.  Co..  101  Me.  279, 
64  A.  490.  Whether  proper  effort  had  been 
made  to  secure  attendance  of  witness  whose 
testimony  at  former  trial  was  admitted. 
Delahunt  v.  United  Tel.  &  T.  Co.,  215  Pa.  241, 
64  A.  515.  Determination  as  to  whether 
sufficient  foundation  has  been  laid  to  admit 
secondary  evidence  of  contents  of  writing. 
Leesville  Mfg.  Co.  v.  Morgan  Wood  &  Iron 
Works,  75  S  C.  342,  55  S.  B.  768.  In  matter 
of  inspection  and  admission  of  note  which 
appears  to  have  been  altered.  Wood  v. 
Skelley    [Mass.]    81  N.   E.   872. 

38.  Rulings  as  to  sequestration  of  wit- 
nesses during  trial.  Seaboard  Air  Line  R. 
v.  Smith  [Fla.]  43  So.  235.  Allowance  of 
leading  questions.  McBride  v.  Georgia  R.  & 
Elec.  Co.,  125  Ga.  515,  54  S.  E.  674;  Stark 
V.  Burke,  131  Iowa,  684,  109  N.  W.  206;  Brel- 
ner  v.  Nugent  [Iowa]  111  N.  W.  446;  Cald- 
well V.  Atlantic  Coast  Line  R.  Co.,  75  S.  C. 
74,  55  S.  B.  131.  Rulings  on  cross-exam- 
ination. Chicago  Tel.  Supply  Co.  v.  Maine  & 
Elkhorn  Tel.  Co.  [Iowa]  111  N.  W.  935. 
Limitation  upon  cross-examination.  Earley 
V.  Winn,  129  Wis.  291,  109  N.  W.  6331  Re- 
fusal to  allow  witness  to  be  recalled  for 
further  cross-examination.  Hirsch  &  Sons 
Iron  &  Rail  Co.  v.  Coleman  [111.]  81  N.  E.  21. 
Allowing  plaintiff  in  action  for  services  to 
explain  discrepancy  between  his  testimony 
and  bill  introduced  by  defendant.  Hall  v. 
New  York,  etc.,  R.  Co.,  27  R.  L  525,  65  A. 
278. 

39.  Fitzgerald  v.  Langley  Mfg.  Co.,  74  S. 
C.  232,  54  S.  E.  373;  Meyer  Bros.  Drug  Co. 
v.  Madden   [Tex.  Civ.  App.]   99  S.  W.  723. 

40.  Atlantic  Coast  Line   R.  Co.   v.   Crosby 
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}ears,*^  the  admission  of  evidence  in  an  equity  case/-  allowing  experiments  before 
the  jury,*^  the  oixier  of  proof  **  and  the  argument  of  counsel,*^  the  discharge  and 
substitution  of  counsel/®  the  ordering  or  refusing  to  order  a  reference,*^  rulings  on 
exceptions  to  a  referee's  report,**  orders  granting  or  denying  security  for  costs  *'•' 
and  the  allowance  and  appointment  of  costs  in  equity  cases  ^°  and  on  motions,^^  the 
refusal  to  grant  a  nonsuit/^  reinstating  a  case  after  nonsuit/^  the  confirmation  of 
judicial  sales/*  rulings  on  motions  to  set  aside  judgments  ^^  or  to  open  defaults/® 
or  for  stay  of  execution/'  the  granting  ^*  or  denial  ^^  of  a  motion  for  a  new  trial, 


[Fla.]  43  So.  318;  Allen  v.  Durham  Trac. 
Co.  [X.  C]  56  S.  E.  942;  Home  v.  Consoli- 
dated Rys.  L..  &  P.  Co.  [N.  C]  57  S.  E.  19; 
Multnomah  County  v.  Willamette  Towing 
Co.  [Or.]  89  P.  389;  Municipal  Court  of  Pro- 
vidence V.  Kirby  [R.  I.]  67  A.  8;  Meyer  Bros. 
Drug-  Co.  V.  Madden  [Tex.  Civ.  App.J  99  S. 
"SV.    723. 

41.  Birmingham  R.  Light  &  Power  Co.  v. 
Wise    [Ala.]    42    So.    821. 

42.  Kuzek  V.  Magaha  [C.  C.  A.]  148  F. 
618.  Where  findings  of  jury  are  only  ad- 
visory. Tobin  V.  O'Brieter,  16  Okl.  500,  85 
P.    1121. 

43.  Dow  V.  Bulflnch,  192  Mass.  281,  78 
X.    E.    416. 

44.  Seaboard  Air  Line  v.  Scarborough 
[Fla.]  42  So.  706;  Richbourg  v.  Rose  [Fla.] 
44  So.  69;  Blickley  v.  Luce  [Mich.]  14  Det. 
Leg.  N.  121,  111  N.  W.  752.  Order  of  intro- 
duction of  evidence.  Atlantic  Coast  Line  R. 
Co.  V.  Crosby  [P'la.]  43  So.  318.  Permitting  fur- 
ther proofs  after  a  party  has  rested.  Brock- 
miller  V.  Industrial  "Works  [Mich]  14  Det. 
Leg.  N.  336,  112  N.  W.  688.  Allowing  plain- 
tiff to  introduce  evidence  in  chief  after  de- 
fendant has  closed.  Standard  Cotton  Mills 
v.  Cheatham,  ys  Ga.  649,  54  S.  E.  650.  Re- 
fusal to  admit  evidence  offered  after  both 
sides  have  closed.  Webb  v.  Ritter  [W.  Va.] 
54  S.  E.  484;  Winders  v.  Hill  [N.  C]  57  S. 
E.  456.  Will  be  presumed  that  referee  prop- 
erly refused  to  reopen  case  for  additional 
evidence.  Fulton  Irr.  Ditch  Co.  v.  Meadow 
Island   Irr.   Co.    [Colo.]    86   P.    748. 

45.  Order  of  argument,  though  prescribed 
by  statute  in  a  general  way.  Breiner  v. 
Nugent  [Iowa]  111  N.  W.  446.  Whether 
argument  exceeds  bounds  of  propriety. 
Beaumont  Trac.  Co.  v.  Dilwortli  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  257,  94  S.  W.  352. 
Whether  counsel  was  guilty  of  misconduct. 
Brusseau  v.  Lower  Brick  Co.  [Iowa]  110  N. 
W.  577.  Allowing  damages  to  be  discussed 
in  plaintiff's  closing  address  which  were  not 
discussed  in  opening  address.  Pittsburgh, 
etc.,  R.  Co.  V.  Bovard,  223  111.  176,  79  N.  E. 
128.  Ruling  on  objection  to  argument. 
Smith  V.  Atlantic  Coast  Line  R.  Co.,  142  N. 
C.    21,    54    S.    E.    786. 

46.  Kelly    v.    Horsley     [Ala.]     41    So.    902. 

47.  Refusal  to  grant  reference  to  take 
testimony  in  strictly  equitable  action.  Fludd 
V.  Equitable  Life  Assur  Soc,  75  S.  C.  315,  55 
S.   E.   762. 

48.  Refusal  to  recommit  case  to  assessor 
to  reassess  damages  on  motion  generally  to 
recommit.  Hart  v.  Brierley,  192  Mass.  147, 
78  N.  E.  307.  Refusal  to  recommit  master's 
report.  Allen's  Adm'rs  v.  Allen's  Admr's 
[Vt.]    64    A.    1110. 

49.  Goodenough  v.  Burton  [Mich.]  13  Det. 
Leg.  N.   693,  109  N.  W.  52. 

50.  Thompson  v.  Normanden  [Iowa]  108 
X.  W.  315;  Leigh  v.  National  Hollow  Brake- 
Beam   Co.,    224   111.    76,    79   N.    E.    318.      Action 
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I  of  trial  court  in  attempting  to  apportion 
i  costs  pursuant  to  mandate  of  appellate  court 
'  is    reviewable    on    second    appeal.       Kell    v. 

Trenchard   [C.  C.  A.]    146  F.  245. 
I       51.     Taxing  costs  against  plaintiff  on   mo- 
tion to  set  aside  sale  of  land  for  taxes.     Rev. 
St.   1895,   art.    1428.     Moore  v.    Rogers    [Tex.] 
99   S.   "W.   1023. 

52.  See  Gen.  St.  1902,  §§  761,  762.  Hull  v. 
Douglass    [Conn.]    64  A.    351. 

53.  City  of  Atlanta  v.  Miller,  125  Ga. 
495,  54  S.  E.  538;  Richardson  v.  Agnew 
[Wash.]  89  P.  404.  Setting  aside  involuntary 
nonsuit  and  reinstating  case  on  ground  of 
surprise.  Coutant  v.  Snow  [Mo.]  100  S.  W. 
5. 

54.  Culver  Lumber  Co.  v.  Culver  [Ark.] 
99  S.  W.  391;  Parsons  v.  Little,  28  App.  D. 
C.  218.  Mortgage  sale.  Shellenberger  v. 
Altoona  &  Philipsburg  Connecting  R.  Co. 
[Pa.]    67   A.    48. 

55.  Motion  to  open  judgment.  Augustine 
V.  Wolf,  215  Pa.  558,  64  A.  777.  Refusal  to 
open  judgment  entered  on  warrants  of  at- 
torney. Blake  Tobacco  Co.  v.  Posluszsy,  31 
Pa.   Super.   Ct.   602. 

56.  "Western  Loan  &  S.av.  Co.  v.  Smith 
[Idaho]  85  P.  1084;  Kansas  Torpedo  Co.  v. 
Erie  Petroleum  Co.  [Kan.]  89  P.  913.  Set- 
ting aside  default.  Poole  v.  Peoria  Cordage 
Co.,  6  Ind.  T.  298,  97  S.  W.  1015.  Setting 
aside  defaults  for  mistake,  inadvertence,  or 
excusable  neglect.  Barling  v.  Weeks  [Cal. 
App.]  88  P.  502.  Opening  default  to  permit 
service  of  reply  to  defendant's  counterclaim. 
Sullivan  v.  Bankers'  Surety  Co.,  102  N.  T.  S. 
868.  Refusal  to  set  aside  default  in  failing 
to  serve  notice  of  intention  to  move  for  new 
trial.  Steen  v.  Santa  Clara  Valley  Mill  & 
Lumber  Co.  [Cal.  App.]  88  P.  499.  Refusal 
to  open  default  where  defendant  had  notice 
and  failed  through  inadvertence  to  employ 
attorney.  Benedict  v.  Hadlow  Co.  [Fla.]  42 
So.  239.  Refusal  will  be  reversed  where  has 
been  palpable  abuse  of  discretion.  Barrie 
V.  Northern  Assur.  Co.,  99  Minn.  272,  109  N. 
W.  248. 

57.  Refusal  to  grant  stay  after  judgment. 
Hoit  V.  Brierley,  192  Mass.   147,  78  N.  E.   307. 

58.  Newton  v.  United  Elec.  Gas.  &  Power 
Co.   [Cal.  App.]   86  P.  901;  Heckman  v.  Espey 

[Idaho.]  88  P.  80;  Snyder  v.  Thompson 
[Iowa]  112  N.  W.  239;  Slocumb  v.  Philadel- 
phia Const.  Co.,  142  N.  C.  349,  55  S.  E.  196; 
Jarrett  v.  High  Point  Trunk  &  Bag  Co., 
142  N.  C.  466,  55  S.  E.  338;  Trower  v.  Roberts 
[Okl.]  89  P.  1113;  Weller  v.  Western  State 
Bk.  [Okl.]  90  P.  877;  Pickett  v.  Southern  R. 
Co.,  74  S.  C.  236,  54  S.  E.  375;  Hartley  v. 
Ferguson  [Wash.]  89  P.  156;  Cook  v.  Skin- 
ner [Wash.]  89  P.  553;  Coalraer  v.  Barrett 
[W.  Va.]  56  S.  E.  385;  Miller  Supply  Co.  v. 
Crane  [W.  Va.]  57  S.  E.  268;  Bailey  v.  Mc- 
Cormick  [Wis.]  112  N.  W.  457.  Rule  not 
applicable  where  there  is  clear  abuse  of  dis- 
cretion.    James   v.    Evans    [C.    C.   A.]    149    F. 
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settling  a  case  on  appeal,^*'  the  allowance  of  fees  ®^  or  allowances/-  rulings  on  ap- 


136.  Showing  for  reversal  of  order  granting 
new  trial  must  be  much  stronger  than  for 
reversal  of  an  order  denying  it.  Trower  v. 
Roberts  [Okl.]  89  P.  1113.  Where  court 
grants  nonsuit  at  close  of  plaintiff's  case  on 
ground  of  assumption  of  risk  and  contribu- 
tory negligence  but  grants  new  trial  on 
ground  of  error  in  ruling,  only  questions  of 
law  are  presented  on  appeal.  Doyle  v.  Great 
Northern  R.  Co.    [Wash.]    86  P.   861. 

First  grant  of  new  trial.  Civ.  Code  1S95, 
§  5585.  Athens  Elec.  R.  Co.  v.  Jackson,  125 
Ga.  551,  54  S.  E.  626;  Ogletree  v.  Livingston, 
125  Ga.  548,  54  S.  E.  625;  Western  &  A.  R. 
Co.  V.  Callaway,  127  Ga.  125,  56  S.  B.  105; 
Livingston  v.  Ogletree,  127  Ga.  205,  56  S. 
E.  283;  Phoenix-Duster  &  Mfg.  Co.  v.  Allen- 
Holmes  Co..  127  Ga.  458,  56  S.  E.  513;  Dobbs 
v.  Malcolm,  127  Ga.  487,  56  S.  E.  622;  Bagley 
V.  Shumate  [Ga.]  57  S.  E.  99.  F"or  miscon- 
duct of  defendant.  Piercy  v.  Piercy,  149  Cal. 
163,  86  P.  507.  On  ground  that  defendant 
was  unable  to  be  present  at  trial  by  reason 
of  surprise  and  excusable  neglect.  Trainor 
V.  Maturen,  100  Minn.  127,  110  N.  "W.  370. 
For  inadequacy.  Ward  v.  Marshalltown 
Light,  Power  &  R.  Co.  [Iowa]  108  N.  W.  323. 
On  ground  that  jury  clearly  erred  in  in- 
terpreting evidence  where  the  evidence  is 
conflicting.  Drew  v.  Corr'igan  [Kan.]  90  P. 
782.  On  ground  that  evidence  was  suffi- 
cient to  take  case  to  jury.  Morris  v.  Chi- 
cago G.  W.  R.  Co.   [Iowa]   110  N.  W.  154. 

Fop  ne^Tly-discovered  evidence.  Woerden- 
hoff  v.  Muekel,  131  Iowa,  300,  108  N.  W.  533; 
Martin  v.  Corscadden,  34  Mont.  308,  86  P.  33; 
Rosenthal  v.  Bell  Realty  Co.,  103  N.  Y.  S. 
194;  Cummings  vr  Sunich    [Wash.]    87  P.   949. 

For  insufficiency  of  evidence.  Crocker  v. 
Garland  [Cal.  App.]  87  P.  209;  Central  Trust 
Co.  V.  Stoddard  [Cal.  App.]  88  P.  S06;  Hess 
V.  Great  Northern  R.  Co.,  98  Minn.  198,  108 
N.  W.  7;  Nelson  v.  Mississippi  &  Rum  River 
Boom  Co.,  99  Minn.  484,  109  N.  W.  1118; 
Sharp  v.  Odom,  121  Mo.  App.  565,  97  S.  W. 
225;  Fournier  v.  Coudert,  34  Mont.  484,  87  P. 
455;  Walsh  v.  Conrad  [Mont.]  88  P.  655; 
Ettien  v.  Drum  [Mont.]  88  P.  659.  Fact  that 
verdict  is  second  one  does  not  cliange  rule. 
Drew  V.  Corrigan  [Kan.]  90  P.  782.  Vv^here 
evidence  is  conflicting.  Buckle  v.  McConaghy 
[Idaho]  88  P.  100;  Langstaff  v.  Webster 
Grove,  122  Mo.  App.  510,  99  S.  W.  772;  Mult- 
nomah County  V.  Willamette  Towing  Co. 
[Or.]  89  P.  389;  Cummings  v.  Sunich  [Wash.] 
87  P.  949.  If  there  is  any  substantial  evi- 
dence against  verdict.  Miners'  &  Merchants' 
Bank  v.  Rogers  [Mo.  App.]  100  S.  W.  534; 
Crow  V.  Crow  [Mo.  App.]  100  S.  W.  1123. 
Unless  evidence  plainly  and  palpably  sup- 
ports verdict.  Owen  v.  McDermott  [Ala.] 
41  So.  730;  Hervey  v.  Hart  [Ala.]  42  So.  1013; 
McCrary  v.  Brawley  &  Yarbrough  Bros. 
[Ala.]  43  So.  787;  Farmer  v.  Stillwater  Water 
Co.,  99  Minn.  119,  108  N.  W.  824;  Noyes  v. 
Butler  Bros.,  98  Minn.  448,  108  N.  W.  839; 
Hamm  Brew.  Co.  v.  Kneise,  101  Minn.  531, 
111  N.  W.  577. 

BecanNc  verdict  is  excessive.  Morrell  v. 
Lawrence  [Mo.]  101  S.  W.  571;  Nelson  v.  Mis- 
sissippi &  Rum  River  Boom  Co.,  99  Minn. 
484,    109    N.    W.    1118. 

59.  Lambert  Hoisting  Engine  Co.  v.  Bray 
&  Co.,  127  Ga.  452,  56  S.  E.  513;  Mathushek 
Piano  Mfg.  Co.  v.  Engberry,  30  Pa.  Super. 
Ct.   543;   Sternberg  v.  Sklaroff,   32  Pa.  Super. 


Ct.  116;  Illinois  Cent.  R.  Co.  v.  Coughlin  [C. 
C.  A.]  145  F.  37;  Tacoma  R.  &  Power  Co.  v. 
Geiger  [C.  C.  A.]  145  F.  504;  Bell  Tel.  Co.  v. 
Dethardlng  [C.  C.  A.]  148  F.  371;  St.  Louis 
S.  W.  R.  Co.  V.  Wainwright  [C.  C.  A.]  152  F. 
624;  Miller  v.  Steele  [C.  C.  A.]  153  F.  714. 
For  misconduct  of  counsel.  In  re  Wharton's 
V»^ill  [Iowa]  109  N.  W.  492.  For  misconduct 
of  jurors.  Gulf,  etc.,  R.  Co.  v.  Blue  [Tex. 
Civ.  App.]  102  S.  W.  128;  Nolan  v.  Kroening 
[Wis.]  109  N.  W.  963;  Logeman  Bros.  Co.  v 
Preuss  Co.  [Wis.]  Ill  N.  W.  64.  For  pro- 
ceeding to  trial  in  absence  of  defendants 
and  counsel.  Simeral  v.  Rosewater  [Neb.]  110 
N.  W.  546.  On  ground  of  pliysical  impossi- 
bility that  certain  evidence  could  be  true 
wliere  the  trial  judge  made  a  personal  test. 
Foster  v.  Chicago,  etc.,  R.  Co.  [Iowa]  111 
N.  W.  415.  On  ground  that  verdict  is  con- 
trary to  law  and  evidence.  Lord  v.  Rowse 
[Mass.]  80  N.  E.  822.  On  ground  that  ver- 
dict is  excessive.  Lindsay  v.  Grande  Ronde 
Lumber  Co.  [Or.]  87  P.  145.  Dismissal  of 
motion  on  account  of  failure  to  present  brief 
of  evidence.  Norred  v.  State,  127  Ga.  347,  56 
S.   E.   464. 

For  ne>vly-discovePed  evidence.  Yearwood 
V.  Lang,  127  Ga.  155,  56  S.  E.  305;  Clark  v. 
Van  Vleck  [Iowa]  112  N.  W.  648;  Gaines  v. 
Fidelity  Casualty  Co.  [N.  Y.]  81  N."  E.  169; 
Anderson  v.  Arpin  Hardwood  Lumber  Co. 
[Wis.]  110  N.  W.  788;  Harden  v.  Card  [Wyo.] 
88  P.  217.  For  surprise  and  newly-discov- 
ered evidence.  Saginaw  Suburban  R.  Co.  v. 
Connelly  [Mich.]  13  Det.  Leg.  N.  796,  109 
N.  W.  677. 

For  iusuflSciency  o£  evidence.  Where  is 
evidence  to  support  it.  Southern  Coal  & 
Coke  Co.  V.  Swinney  [Ala.]  42  So.  808;  At- 
lantic Coast  Line  R.  Co.  v.  Taylor,  125  Ga. 
454,  54  S.  E.  622;  Hardwood  Mfg.  Co.  v. 
Wooten.  126  Ga.  55,  54  S.  E.  814;  Wethering- 
ton  V.  Cochran  &  Sons,  127  Ga.  390,  56  S.  E. 
422;  Macon  &  B.  R.  Co.  v.  Parker,  127  Ga. 
471,  56  S.  E.  616;  LouisvHle  &  N.  R.  Co.  v. 
Gassoway  [Ga.]  57  S.  E.  231;  Maynard  Lum- 
ber Co.  V.  Mc'Cune  [Ga.]  57  S.  B.  685;  Me- 
Carley  v.  Glenn-Lowry  Mfg.  Co.,  75  S.  C.  390, 
56  S.  E.  1;  Sutton  v.  Catawba  Power  Co. 
[S.  C]  56  S.  B.  966;  Kirkland  v.  State  [Wis.] 
110  N.  W.  801.  Where  there  is  substantial 
evidence  to  support  it.  Tracy  v.  California 
Elec.  Works  [Cal.  App.]  90  P.  461;  Weges- 
chiede  v.  St.  Louis  Transit  Co.,  118  Mo.  App. 
295,  94  S.  W.  774.  Where  evidence  is  con- 
flicting. Stumm  V.  Goetz  [Conn.]  64  A.  810. 
Mere  preponderance  against  verdict  does 
not  warrant  reversal.  Ruddell  v.  Seaboard 
Air  Line  R.  Co..  75  S.  C.  290,  55  S.  E.  528. 
Unless  evidence  demands  finding  in  favor 
of  other  party.  "W^right  v.  Sparks,  127  Ga. 
365,  66  S.  E.  442.  Denial  reversed  where  ver- 
dict was  against  great  preponderance  of 
evidence.  Southern  R.  Co.  v.  Nelson  [Ala.] 
41  So.  1006.  Exception  on  ground  that  ver- 
dict was  entirely  without  evidence  to  sup- 
port it  will  be  considered.  Sutton  v.  Cat- 
awba Power  Co.  [S.  C]   56  S.  E.  966. 

«0.  Rule  that  action  of  trial  judge  set- 
tling case  on  appeal  cannot  be  reviewed 
only  applies  where  it  reasonably  appears 
that  he  decided  disputed  matter  upon  his 
recollection  or  understanding  of  proceedings 
had  before  him,  and  where  case  was  settled 
on  stipulation  while  on  his  death  bed,  and 
motion   to   amend  was   made   before  another 
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plication  for  leave  to  file  bills  of  review,'^'  orders  awarding  the  custody  of  children 
in  divorce  proceedings,®*  and  the  punishment  for  contempt.®'  An  order  granting 
or  denying  a  new  trial  made  by  a  judge  who  did  not  preside  at  the  trial  does  not 
carr}^  with  it  the  usual  presumption  under  which  such  orders  will  be  sustained."® 
Where  an  application  addressed  to  discretion  is  denied  generally,  it  will  be  presumed 
that  the  denial  was  in  the  exercise  of  discretion.®' 

(§  13  F  )  2.  Questions  of  fact.^^ — Eulings  such  as  upon  motion  for  continu- 
ance, motion  to  dissolve  injunction,  and  the  like,  involve  questions  of  fact,  but 
being  deemed  to  rest  primarily  on  discretion  are  elsewhere  treated.®^  Gener'ally 
speaking,   questions  of  fact  wdll  not  be  reviewed  '°  imless  the  decision  below  is 


justice,  latter's  decision  is  not  conclusive. 
McMahon  v.  Delaware,  etc.,  R.  Co.,  101  N.  Y. 
.S.   805. 

61.  Attorney's  fees  allowed  In  mechanic's 
lien  proceedings  held  not  such  as  to  show 
abuse  of  discretion.  Title  Guarantee  &  Trust 
Co.  V.  Burdette  [Md.]  65  A.  341.  Under  Comp. 
Laws  1S97,  §  6240,  trial  judge  is  final  arbiter 
of  amount  to  be  allowed  as  attorney's  fees 
in  condemnation  proceedings  and  his  de- 
cision is  not  subject  to  review.  Boyne  City, 
etc.,  R.  Co.  V.  Anderson  [Mich.]  13  Det.  Leg. 
N.  739,   109  N.  W.   429. 

63.  Allowance  by  surrogate  court  to  spe- 
cial guardians  of  infants  so  excessive  as  to 
constitute  an  abuse  of  discretion  will  be 
reversed.  In  re  Stevens,  114  App.  Div.  607, 
99  N.  Y.  S.  1070.  Where  there  was  no  dis- 
pute as  to  facts,  question  whether  case  was 
difficult  and  extraordinary  so  as  to  author- 
ize allowance  of  additional  costs  held  re- 
viewable as  presenting  a  question  of  law. 
Campbell  v.  Emslie  [N.  T.]  81  N.  E.  458.  De- 
nial of  extra  allowance  of  costs.  Rowe  v. 
Granger,  103  N.  Y.  S.  439. 

63.  Denial  of  application.  Safe  Deposit  & 
Trust  Co.  V.  GIttings,  102  Md.  456,  62  A.  1030. 

64.  Modification  of  divorce  decree  as  to 
custody  of  child.  Black  v.  Black,  149  Cal. 
224,  86  P.  505.  In  habeas  corpus  proceedings. 
Hollenbeck  v.   Glover    [Ga.]    57    S.   E.    108. 

C5.  Only  question  reviewable  is  jurisdic- 
tion of  trial  court.  In  re  Consolidated  Ren- 
dering Co.  [Vt.]  66  A.  790.  Committing  to 
jail  husband  who  had  refused  to  pay  ali- 
mony and  attorney's  fees.  Gray  v.  Gray,  127 
Ga.  345,  56  S.  E.  438.  While  judgments  of 
contempt  for  violation  of  an  injunction  will 
not  be  disturbed  except  for  want  of  jurisdic- 
tion, they  will  not  be  permitted  to  stand 
^vhere  evidence  shows  an  entire  want  of 
power  to  treat  the  matter  complained  of  as 
a  contempt.  Ex  parte  Garza  [Tex.  Cr.  App.] 
16  Tex.  Ct.  Rep.  533,  95  S.  W.   1059. 

66.  Appellate  court  will  examine  and 
weigh  evidence  same  as  nisi  prius  court 
should  do.  "Van  Camp  v.  Emery  [Idaho]  89 
P.   752. 

67.  Since  Const,  art.  3,  §  5,  authorizing 
review  by  court  of  appeals  of  apportion- 
ment of  legislative  districts,  makes  no  pro- 
vision as  to  scope  of  such  review,  the  gen- 
eral rules  apply,  including  the  rule  that 
refusal  of  mandamus  will  not  be  reviewed 
unless  it  affirmatively  appears  that  the 
order  of  refusal  was  not  made  by  the  lower 
court  in  the  exercise  of  its  discretion.  Sher- 
rill  v.  O'Brien,  186  N.  Y.  1,  79  N.  E.  7. 

68.  See  7  C.  L.   228. 

69.  See  §  13  F  1,  ante. 

70.  Bloch  v.  De  Lucia  [Conn.]  66  A.  769; 
Chicago,    etc.,    R.   Co.   v.    Reuter,    223    111.    387, 


79  N.  E.  166;  Chicago  Citv  R.  Co.  v.  Rural, 
224  111.  324,  79  N.  E.  686;  Clare  v.  Doble 
[Mass.]  81  N.  E.  871;  Succession  of  Sharp, 
117  La.  751,  42  So.  255;  Sargent  v.  Perry,  101 
Me.  527,  64  A.  888;  Johnson  v.  Johnson 
[Md.]    65  A.   918;   Reddy  v.   Raymond    [Mass.] 

80  N.  E.  484;  Conroy  v.  Smith  Iron  Co. 
[Mass.]  80  N.  E.  488;  Morrison  v.  Bomer, 
195  Mo.  535,  94  S.  W.  524;  Scanlan  v.  Gulick, 
199  Mo.  449,  97  S.  W\  884;  Hutchins  v.  Berry 
[N.  H.]  66  A.  1046;  Wright  v.  Flynn,  69  N. 
J.  Eq.  753,  61  A.  973;  Brandenberg  v.  Rosen, 
102  K  Y.  S.  753;  Parrish  v.  Felts,  215  Pa.  654, 
64  A.  729;  Hall  v.  New  York,  etc.,  R.  Co.,  27 
R.  I.  525,  65  A.  278;  Ex  parte  Cannon,  75  S. 
C.  214,  55  S.  E.  325;  Spillers  v.  Stevens,  75 
S.  C.  548,  56  S.  E.  238;  Stockton  v.  Wolverine 
Gold  Min.  Co.  [N.  C]  57  S.  E.  335;  Bowen  v. 
Western  Union  Tel.  Co.  [S.  C]  57  S.  E.  674; 
Victor  Safe  &  Lock  Co.  v.  Texas  State  Trust 
Co.  [Tex.  Civ.  App.]  99  S.  W.  1049;  Delaware, 
etc.,  R.  Co.  V.  Kutter  [C.  C.  A.]  147  F.  51. 
Conclusion  of  court  from  evidence  on  issue 
of  alteration  of  instrument  offered  in  evi- 
dence is  binding  unless  evidence  is  such  that 
appellate  court  can  say  as  matter  of  law 
that  evidence  does  not  support  conclusion. 
Manuel  v.  Flynn  [Cal.  App.]  90  P.  463.  Under 
Rev.  St.  c.  79,  §  55,  only  questions  of  law 
may  be  excepted  to.  Prescott  v.  Winthrop, 
101  Me.  236,  63  A.  923.  Court  of  appeals,  on 
appeal  from  Baltimore  city  court  in  proceed- 
ings on  appeal  from  appeal  tax  court,  can- 
not review  questions  of  valuation.  Consoli- 
dated Gas  Co.  V.  Baltimore  [Md.]  65  A.  628. 
Allowance  to  a  receiver  not  so  excessive  as 
to  require  reversal.  State  v.  People's  United 
States  Bk.,  197  Mo.  605,  95  S.  W.  867.  Where, 
in  proceedings  to  determine  what  persons 
are  entitled  to  take  under  a  will,  evidence 
is  not  conflicting  and  only  questions  of  law 
are  presented,  court  will  act  on  evidence  as 
on  an  agreed  statement  of  facts  upon  re- 
quest. In  re  Klein's  Estate  [Mont.]  88  P. 
798.  Code  Civ.  Proc.  §  681a,  relative  to  mode 
of  review  of  judgments  in  suits  in  equity, 
does  not  disturb  conclusiveness  of  decisions 
of  fact  by  juries  or  trial  judges  in  law  cases. 
First  Nat.  Bk.  v.  Crawford  [Neb.]  Ill  N.  W. 
587.  In  reviewing  judgment  entered  on  spe- 
cial verdict,  evidence  cannot  be  reviewed. 
Johanson  v.  Atlantic  City  R.  Co.  [N.  J.  Err. 
&  App.]  64  A.  1061.  Appellate  court  can-  , 
not  review  order  of  common  pleas  quashing 
arrest  warrant  issued  under  Act  J.uly  12, 
1842,  where  order  is  based  on  insufficiency 
of  evidence  to  show  fraud.  Phoenix  Press 
V.  MacKenzie,  32  Pa.  Super.  Ct.  183.  Only 
questions  of  law  can  be  considered  on  re- 
view of  bankruptcy  proceedings.  In  re 
Throckmorton  [C.  C.  A.]  149  F.  145.  Find- 
ings of  fact  anent  a  preference  under  bank- 
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Avholly  iinsustained  by  the  evidence,  the  wording  of  the  rule  varying  somewhat  in 
the  various  jurisdictions.^^     Every  presumption  favors  the  correctness  of  the  find- 


rupt  act  conclusive  on  error  to  state  court. 
Eau  Claire  Nat.  Bk.  v.  Jackman,  204  U.  S. 
522,  51  Law.  Ed.  596.  Finding  based  solely 
on  alleged  preponderance  of  testimony  may 
be  reviewed.  The  Fin  MacCool  [C.  C.  A.] 
147  F.  123.  Appellate  court  will  not  pass 
upon  question  of  fact  uninfluenced  by  con- 
clusions of  lower  court,  though  greater  part 
of  evidence  was  in  form  of  depositions, 
where  oral  evidence  bore  on  vitally  im- 
portant issue.  Fruitt  v.  Becktold  [Kan.] 
87  P.  188.  Action  of  trial  court  in  directing 
verdict  as  to  certain  issues,  as  having  been 
conclusively  established  will  not  be  disturbed 
unless  it  clearly  appears  to  be  wrong.  Hodge 
V.  Smith  [Wis.]  110  N.  W.  192.  Where  ex- 
clusion of  written  evidence  was  based  on  a 
finding  of  fact  which  was  plainly  a  mistake, 
the  finding  will  be  set  aside.  Twombly  v. 
Lord  [N.  H.]  66  A.  486.  There  is  error  of 
law  where  facts  from  which  due  care  was 
inferred  show  that  trial  court  required  of 
plaintiff  a  lower  degree  of  care  than  that 
required  by  law.  Snow  v.  Coe  Brass  Mfg. 
Co.  [Conn.]  66  A.  881.  Whether  several 
writings  constituted  single  contract  held  a 
question  of  law.  Kidd  v.  New  Hampshire 
Trac.  Co.   [N.  H]   66  A.   127. 

As  to  aiuouut  of  damages.  Monongahela 
River  Consol.  Coal  &  Coke  Co.  v.  Hardsaw 
[Ind.]    81  N.  E.   492. 

Damages.  Viou  v.  Brooks-Scanlon  Lumber 
Co.,  99  Minn.  97,  108  N.  W.  891;  Hall  v.  New 
York,  etc.,  R.  Co.,  27  R.  I.  525.  65  A.  278; 
Kern  v.  Snider  [C.  C.  A.]  145  P.  327.  As  to 
market  value  of  land  taken  in  railroad  ex- 
propriation suit,  and  necessity  for  width  of 
right  of  way  claimed.  Opelousas,  etc.,  R. 
Co.  V.  Bradford  [La.]  43  So.  79.  Assessment 
of  damages  by  trial  judge  where  quantum 
of  damages  depends  on  estimates  of  wit- 
nesses. McFarlain  v.  Jennings-Heywood  Oil 
Syndicate  [La.]  43  So.  155.  Where  evidence 
in  record  does  not  show  that  damages  al- 
lowed are  manifestly  inadequate,  they  will 
not  be  increased.  Lanphier  v.  Johnson  & 
Son  Co.,  117  La.  741,  42  So.  254.  Verdict 
will  not  be  set  aside  as  excessive  unless 
passion  or  prejudice  is  shown.  Capital  Const. 
Co.  V.  Holtzman,  27  App.  D.  C.  125;  Spring 
Valley  Coal  Co.  v.  Greig,  226  111.  511,  SO  N. 
E.  1042;  Western  Underwriters  Ass'n  v.  Han- 
kins,  122  111.  App.  600;  Malott  v.  Central 
Trust  Co.  [Ind.]  79  N.  E.  369;  City  of  Co- 
lumbus V.  Allen  [Ind.  App.]  81  N.  E.  114; 
Serano  v.  New  York  Cent,  etc.,  R.  Co.,  188 
N.  Y.  156,  80  N.  E.  1025;  Brickman  v.  South- 
ern R.  Co.,  74  S.  C.  306,  54  S.  E.  553;  Gal- 
veston, etc.,  R.  Co.  v.  Stevens  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  977,  94  S.  W.  395; 
l-'lannigan  v.  Strauss  [Wis.]  Ill  N.  W.  216; 
Central  R.  Co.  v.  Davies  [C.  C.  A.]  146  F. 
247;  Omaha  Water  Co.  v.  Schamel  [C.  C.  A.] 
147  F.  502.  Even  where  it  appears  to  ap- 
pt^-Uate  court  to  be  exorbitant,  where  trial 
court  has  denied  new  trial  and  has  not 
abused  its  discretion  in  so  doing.  White  v. 
Columbia  &  M.  Elec.  R.  Co.,  215  Pa.  462,  64 
A.  676.  Will  require  reduction  only  in  cases 
where  upon  most  favorable  view  of  evi- 
dence in  favor  of  recovering  party  verdict 
seems  to  be  unreasonably  large  Galveston, 
etc.,  R.  Co.  v.  Still  [Tex.  Civ.  App.]  100  S. 
W.    176.      Though    appellate   court   convinced 


that  lower  court  improperly  refused  relief 
on  motion  for  new  trial.  Chicago,  etc.,  R. 
Co.  V.  O'Brien   [C.  C.  A.]    153   F.   511. 

71.  If  there  Is  any  substantial  evidence  to 
support  it,  St.  Louis,  etc.,  R.  Co.  v.  Saunders, 
78  Ark.  589,  94  S.  W.  709;  Ritter  v.  Drainage 
Dist.  No.  1,  Poinsett  County,  78  Ark.  580, 
94  S.  W.  711;  Morrow  v.  Watts  [Ark.]  95  S. 
W.  988;  Shackleford  v.  Williams,  79  Ark. 
629,  96  S.  W.  350;  Roberts  &  Shafer  Co.  v. 
Jones  [Ark.]  101  S.  W.  165;  Shinn  v.  Plott, 
Newport  &  Co.  [Ark.]  101  S.  W.  742;  South- 
ern California  R.  Co.  v.  O'Donnell  [Cal.  App.] 

85  P.  932;  Ephraim  v.  Pacific  Bk.,  149  Cal. 
222,  86  P.  507;  Prince  v.  Kennedy   [Cal.  App.] 

86  P.  609;  Loehr  v.  Light  [Cal.  App.]  87  P. 
1112;  Coffin  v.  Johnson,  20  Colo.  App.  567,  86 
P.  354;  Baer  Bros.  Land  &  Cattle  Co.  v.  Wil- 
son [Colo.]  88  P.  265;  Copeland  v.  Kilpatrick 
[Colo.]  88  P.  472;  Wadsworth  Ditch  Co.  v. 
Brown  [Colo.]  88  P.  1060;  Possell  v.  Smith 
[Colo.]  88  P.  1064;  Nogga  v.  Savings  Bk. 
[Conn.]  65  A.  129;  Wyeman  v.  Deady  [Conn.] 
65  A.  129;  International  Harvester  Co.  v. 
Smith  [Fla.]  40  So.  840;  Southern  R.  Co.  v. 
Gardner,  127  Ga.  320,  56  S.  E.  454;  Elgin,  etc., 
R.  Co.  v.  Myers,  226  111.  358,  80  N.  E.  897; 
Earp  V.  Lilly,  120  111.  App.  123;  King  v.  King, 
122  111.  App.  284;  National  Enameling  & 
'Stamping  Co.  v.  McCorkle,  122  111.  App.  344; 
Duncan  v.  Pfeiffer,  123  111.  App.  63;  Burk 
V.  Matthews  Glass  Co.  [Ind.  App.]  81  N.  E. 
88;  Sovereign  Camp  Woodmen  of  the  World 
V.  Cox  [Ind.  App.]  78  N.  E.  683;  Grey  v. 
Callan  [Iowa]  110  N.  W.  909;  Abrams  v. 
Abrams  [Kan.]  88  P.  70;  McCready  v.  Crane 
[Kan.]  88  P.  748;  Johnson  v.  Veneman  [Kan.] 
89  P.  677;  Wilson  v.  Johnson's  Adm'x,  29  Ky. 
845,  96  S.  W.  529;  Holcomb-Lobb  Co.  v.  Kauf- 
man, 29  Ky.  L.  R.  1006,  96  S.  W.  813;  Wilson's 
Adm'r  v.  Wilson,  30  Ky.  L.  R.  695,  99  S.  W. 
319;  Morris  &  Co.  v.  Schaefers,  30  Ky.  L.  R. 
1222,  100  S.  W.  327;  Prescott  v.  Winthrop, 
101  Me.  236,  63  A.  923;  American  Malting 
Co.  V  Southern  Brew.  Co.  [Mass.]  80  N.  B. 
526;  Maher  v.  McKnight,  145  Mich.  381,  13 
Det.  Leg.  N.  504,  108  N.  W.  712;  Wright  v. 
St.  Louis  Sugar  Co.  [Mich.]  13  Det.  Leg.  N. 
866,  109  N.  W.  1062;  Archambault  v.  Blanch- 
ard,  198  Mo.  384,  95  S.  W.  834;  Wood  v.  Chi- 
cago, etc.,  R.  Co.,  119  Mo.  App.  78,  95  S.  W. 
946;  Hyatt  Coal  Co.  v.  Apperson,  121  Mo. 
App.  592,  97  S.  W.  604;  Perkins  Land  & 
Lumber  Co.  v.  Irvin,  200  Mo.  485,  98  S.  W. 
580;  Hethcock  v.  Crawford  County,  200  Mo. 
170,  98  S.  W.  582;  Atterbury  v.  Hopkins,  122 
Mo.  App.  172,  99  S.  W.  11;  Bond  v.  Chicago, 
etc.,  R.  Co.,  122  Mo.  App.  207,  99  S.  W.  30; 
Carp  V.  National  Assur.  Co.  [Mo.  App.]  99  S. 
W.  523;  Little  v.  Hooker  Steam  Pump  Co., 
122  Mo.  App.  620,  100  S.  W.  561;  Majors  v. 
Parkhurst  [Mo.  App.]  100  S.  W.  1100; 
Pumphrey  v.  Fowler  [Mo.  App.]  100  S.  W. 
1101;  Miller  v.  Barnett  [Mo.  App.]  101  S.  W. 
155;  Abney  v.  Marshall  [Mo.  App.]  101  S.  W. 
694;  Friedman  v.  Kelly  [Mo.  App.]  102  S.  W. 
1066;  Yellowstone  Park  li.  Co.  v.  Bridger 
Coal  Co.,  34  Mont.  545,  87  P.  963;  Kelly  v. 
Butte,  34  Mont.  530,  87  P.  968;  Union  Pac. 
R.  Co.  v.  Fickenscher  [Neb.]  110  N.  W.  561; 
Williams  v.  Connolly  Cont.  Co.  [N.  J.  Law] 
65  A.  179;  Hudson  Real  Estate  Co.  v.  Bauer 
[N.  J.  Law]  64  A.  954;  Clark  v.  Apex  Gold 
Min.  Co.  [N.  M.]  85  P.  968;  City  of  Stillwater 
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V.  Swisher,  16  Okl.  585,  85  P.  1110;  Austin 
Mfgr.  Co.  V.  Hunter,  16  Okl.  86,  86  P.  293; 
Shannon  v.  Petherbridg-e  [Okl.]  87  P.  668; 
Boyes  v.  Masters  [Okl.]  89  P.  198;  Snyder  v. 
Stribling  [Okl.]  89  P.  222;  Seffert  v.  North- 
ern Pacific  R.  Co.  [Or.]  88  P.  962;  Luther  v. 
Standard  Bldg.  &  Loan  Ass'n  [Pa.]  64  A. 
871;  Bitler's  Estate,  30  Pa.  Super.  Ct.  84; 
Compton's  Estate,  30  Pa.  Super.  Ct.  605; 
Harrison's  Estate,  31  Pa.  Super.  Ct.  485; 
Lowry  v.  Southern  R.  Co.  [Tenn.]  101  S.  "W. 
1157;  Texas  &  P.  R.  Co.  v.  Bump  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  577.  95  S.  "W.  29;  St. 
Louis  Southwestern  ft.  Co.  v.  Wester  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  783,  96  S.  W.  769; 
Bray  v.  Paddock  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  1009,  97  S.  W.  130;  Lone  Star  Salt 
Co.  V.  Allen  [Tex.  Civ.  App.]  97  S.  W.  131; 
Ellis  V.  Brooks  [Tex.]  102  S.  W.  94;  "Wells, 
Fargo  &  Co.  Exp.  v.  Boyle  [Tex.]  102  S.  W. 
107;  "Woodmen  of  the  "U'orld  v.  Torrence 
[Tex.  Civ.  App.]  103  S.  W.  652;  Norfolk  & 
W.  R.  Co.  V.  Carr  [Va.]  56  S.  E.  276;  State 
V.  Christopher  ["Wash.]  86  P.  382;  Smith  v. 
Michigan  Lumber  Co.  ["^"ash.]  86  P.  652; 
Brennan  v.  Seattle  ["W^ash.]  90  P.  434;  Roed- 
ler  V.  Chicago,  etc.,  R.  Co.,  129  "Wis.  270,  109 
N.  W.  88;  Clark  v.  Slaughter,  129  "Wis.  642, 
109  N.  "W".  556;  Nolan  v.  Kroening  ["Wis.]  109 
N.  W.  963;  Kohl  v.  Bradley,  Clark  &  Co. 
[Wis.]  110  N.  W.  265;  Sexton  v.  Goodrich 
[Wis.]    Ill  N.  W.  206. 

The  T»-ei8ht  of  the  evidence  is  not  review- 
able. St.  Louis,  etc.,  R.  Co.  v.  Wells  [Ark.] 
101  S.  W.  738;  Ripperdan  v.  Weldy,  149  Cal. 
667,  87  P.  276:  Stevenson  v.  Woodward  [Cal. 
App.]    86    P.    990;    McDonald    v.    Wirt    [Colo.] 

88  P.  179;  Meriden  Sav.  Bk.  v.  McCormack 
[Conn.]  64  A.  338;  Russell  Elec.  Co.  v.  Bas- 
sett  [Conn.]  66  A.  531;  Chicago,  etc.,  R.  Co. 
V.  Snedaker,  223  111.  395,  79  N.  E.  169;  Virden 
v.  Doyle,  123  111.  App.  52;  Fender  v.  Fender, 
123  111.  App.  105;  Hobbs  v.  Eaton  [Ind.  App.] 
78  N.  E.  333;  Lupton  v.  Taylor  [Ind.  App.] 
78  N.  E.  689;  Bailey  v.  Marden  [Mass.]  79 
N.  E.  257;  Indianapolis  Trac.  &  T.  Co.  v.  Kidd 
[Ind.]  79  N.  E.  347;  Chicago  &  E.  R.  Co.  v. 
Lawrence  [Ind.]  79  N.  E.  363;  Tinkle  v.  Wal- 
lace [Ind.]  79  N.  E.  355;  Indianapolis  Trac. 
&  T.  Co.  V.  Klentsehy  [Ind.]  79  N.  E.  90S; 
Burk  V.  Matthews  Glass  Co.  [Ind.  App.]  81 
N.  E.  88;  Ohio  "Valley  Buggy  Co.  v.  Anderson 
Forging  Co.  [Ind.]  81  N.  E.  574;  Knoefel  v. 
Atkins  [Ind.  App.]  81  N.  E.  600;  Meridian 
Life  &  Trust  Co.  v.  Eaton  [Ind.  App.]  81  N. 
E.  667;  Dickinson  v.  Kansas  City  El.  R.  Co. 
[Kan.]    86   P.   150;   Grimshaw  v.   Kent   [Kan.] 

89  P.  6  58;  Pickerill  v.  Louisville,  30  Ky.  L. 
R.  1239,  100  S.  W.  873;  Clay  City  Nat.  Bk.  v. 
Townsend,  30  Ky.  L.  R.  1219,  100  S.  "W.  1196; 
Inhabitants  of  Town  of  Casco  v.  Linington 
[Me.]  65  A.  523;  Tolchester  Beach  Imp.  Co. 
v.  Scharnagl  [Md.]  65  A.  916;  Farmers'  Bank 
V.  Barbee,  198  Mo.  465,  95  S.  W.  225;  Archam- 
bault  V.  Blanchard,  198  Mo.  384,  95  S.  W. 
834;  Warner  v.  Close,  120  Mo.  App.  211,  96 
S.  W.  491;  Knapp  v.  St.  Louis  Trust  Co.,  199 
Mo.  640,  98  S.  W.  70;  Nephler  v.  Woodward, 
200  Mo.  179,  98  S.  "W.  488;  Bond  v.  Chicago, 
etc.,  R.  Co.,  122  Mo.  App.  207,  99  S.  W.  30; 
Stumpe  V.  Kopp  [Mo.]  99  S.  W.  1073;  Miner.=: 
&  Merchants'  Bk.  v.  Rogers  [Mo.  App.]  100 
S.  "W.  534;  Wahl  v.  St.  Louis  Transit  Co. 
[Mo.]  101  S.  W.  1;  Miller  v.  Barnett  [Mo. 
App.]  101  S.  "W.  155;  McNulty  v.  St.  Louis 
&  S.  F.  R.  Co.  [Mo.]  101  S.  W.  1082;  Thur- 
mond V.  Ash  Grove  White  Lime  Ass'n  [Mo. 
App.]  102  S.  W.  619;  Shearer  v.  Hill  [Mo. 
App.]   102  S.  W.  673;  Pickens  v.  Metropolitan 


St.  R.  Co.  [Mo.  App.]  103  S.  W.  124;  Serano 
V.  New  York  Cent,  etc.,  R.  Co.,  188  N.  Y.  156, 
80  N.  E.  1025;  Augustine  v.  Wolf,  215  Pa.  558, 
64  A.  777;  Blowers  v.  Southern  R.  Co.,  74  S. 
C.  221,  54  S.  E.  368;  Sutton  v.  Catawba  Power 
Co.  [S.  C]  58  S.  E.  966;  Texas  &  P.  R.  Co. 
V.  Middleton  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  198,  94  S.  W.  1097;  Missouri,  etc.,  R.  Co. 
V.  Matlock  [Tex.  Civ.  App.]  99  S.  "W.  1052; 
Galveston,  etc.,  R.  Co.  v.  Still  [Tex.  Civ. 
App.]  100  S.  W.  176;  Texas,  etc.,  R.  Co.  v. 
Buch  [Tex.  Civ.  App.]  102  S.  W.  124;  Mc- 
Donald V.  Cabiness  [Tex.]  102  S.  W.  721; 
Coolidge  V.  Taylor  [Vt.]  65  A.  582;  Norman 
V.  Bellingham  [Wash.]  89  P.  559;  Hemple  v. 
Raymond  [C.  C.  A.]  144  P.  796.  Action  to 
quiet  title  is  triable  by  jury,  and  hence  Acts 
1903,  p.  338,  c.  193,  §  8,  :6urns  'Ann.  St.  1905, 
§  641,  requiring  supreme  court  to  weigh  evi- 
dence in  actions  not  triable  by  jury,  does  not 
ap.ply.  Adams  v.  Betz  [Ind.]  78  N.  E.  649. 
Is  within  province  of  appellate  court  to  de- 
termine, as  question  of  law,  whether  evi- 
dence given  below  in  support  of  verdict  and 
judgment  has  enough  probative  strength  to 
present  real  issues  of  fact  which  may  be 
honestly  settled  either  way  by  a  jury  of 
reasonable  men.  Pickens  v.  Metropolitan  St. 
R.  Co.  [Mo.  App.]  103  S.  W.  124.  Where 
case  is  heard  on  affidavits,  reviewing  court 
has  same  means  of  judging  as  to  the  weight 
of  testimony  or  credibility  of  the  witnesses 
as  trial  court,  and  should  treat  such  testi- 
mony as  though  it  were  presented  in  review- 
ing court  for  the  first  time.  Ravenna  Nat. 
Bk.   V.  Latimer,  8  Ohio  C.  C.    (N.  S.)    563. 

Credibility  of  Tritnesses  will  not  be  passed 
on  by  reviewing  court.  Russell  Elec.  Co.  v. 
Bassett  [Conn.]  66  A.  531;  Seaboard  Air  Line 
R.  Co.  V.  Scarborough  [Fla.]  42  So.  706; 
Dickinson  v.  Kansas  City  El.  R.  Co.  [Kan.] 
86  P.  150;  Chesapeake  &  O.  R.  Co.  v.  Satter- 
field,  30  Ky.  L.  R.  1168,  100  S.  "W.  844;  Gum- 
bel  &  Co.  V.  Ryan  [La.]  43  So.  251;  Mar- 
tinez V.  Fabacher  [La.]  43  So.  632;  Stumpe 
V.  Kopp  [Mo.]  99  S.  W.  1073;  Pickens  v. 
Metropolitan  St.  R.  Co.  [Mo.  App.]  103  S.  W. 
124;  Galveston,  etc.,  R.  Co.  v.  Still  [Tex.  Civ. 
App.]  100  S.  "W.  176;  Texas,  etc.,  R.  Co.  v. 
Buch  [Tex.  Civ.  App.]  102  S.  V/.  124;  Hard- 
wick  V.  Gettier  ["Wash.]  86  P.  943.  Case  not 
one  vs^here  jury  arbitrarily  disregarded  cred- 
itable, reasonable  and  unimpeached  testi- 
mony. St.  Louis,  etc.,  R.  Co.  v.  Mize,  79  Ark. 
629,   95   S.   W.   488. 

Unle.ss  so  contrary  to  evidence  as  to  de- 
note passion  or  pre.iudice.  Colorado  Springs 
Elec.  Co.  V.  Soper  [Colo.]  88  P.  165;  Mobile, 
etc.,  R.  Co.  V.  Healy,  122  111.  App.  275;  Leh- 
nick  V.  Metropolitan  St.  R.  Co.,  118  Mo.  App. 
611,  94  S.  W.  996.  Rev.  St.  1899,  §  866.  Joy 
V.   Cale    [Mo.   App.]    102   S.  W.   30. 

"Cnless  manifestly  again.st  the  vreight  of 
tlie  evidence.  Birmingham  R.,  L.  &  P.  Co.  v. 
Moore  [Ala.]  43  So.  841;  Hale  v.  Milliken 
[Cal.  App.]  90  P.  365;  Boulder  &  White  Rock 
Ditch  Co.  V.  Leggett  Consol.  D,  &  R.  Co. 
I  Colo.]  86  P.  101;  Morton  v.  Chicago  [111.]  81 
N.  E.  847;  Chicago  &  A.  R.  Co.  v.  Jennings, 
1*20  111.  App.  195;  Fitzgerald  v.  Benner,  120 
111.  App.  447;  Cleveland,  etc.,  R.  Co.  v.  Fuller, 
122  111.  App.  36;  Chicago  &  J.  Elec.  R.  Co.  v. 
Muff,  122  111.  App.  183;  Porter  v.  Look,  122 
111.  App.  192;  Illinois  S.  R.  Co.  v.  Garrison, 
122  111.  App.  258;  Cummins  v.  Reigle,  122 
111.  App.  368;  Joseph  Taylor  Coal  Co.  v. 
Dawes,  122  111.  App.  389;  Lindstrum  v.  Kraft, 
122  111.  App.  612;  Chicago  Union  Trac.  Co.  v. 
Brody,   123   111.   App.   331;   Workman   v.    Dikis, 
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124  111.  App.  374:  Kuhn  v.  Williams.  124  III 
App.  390;  Hanchett  v.  Haas,  125  111.  App. 
Ill;  Sponsler  v.  Williams,  126  111.  App.  583; 
Lexington  R.  Co.  v.  Herrlns,  29  Ky.  L.  R. 
794,  96  S.  W.  558;  Gray  v.  Parrott,  30  Ky.  L. 
R.  777,  99  S.  W.  640;  Woodmen  of  the  World 
V.  Walters,  30  Ky.  L.  R.  916,  99  S.  W.  930; 
Chesapeake  &  O.  R.  Co.  v.  Satterfleld,  30  Ky. 
L.  R.  1168,  100  S.  W.  844;  Robertson  v.  Ross 
[Ky.]  101  S.  W.  1187;  National  L.  Ins.  Co.  v. 
Anderson  [Ky.]  102  S.  W.  323;  Curtis  v.  Met- 
ropolitan St.  R.  Co.,  118  Mo.  App.  341,  94  S. 
W.  762;  Eighth  Ward  Bk.  v.  Ehrlich,  112 
App.  Div.  883,  97  N.  T.  S.  766;  Phillips  v. 
Silverzweig,  102  N.  Y.  S.  459;  Franklin 
Transp.  Co.  v.  Yonkers,  102  N.  Y.  S.  1060; 
Dormos  v.  Vassilas,  103  N.  Y.  S.  813;  Hallums 
V.  Hallums,  74  S.  C.  407,  54  S.  E.  613;  Inter- 
national Harvester  Co.  v.  McKeever  [S.  D.] 
109  N.  W.  642;  Virginia  I.,  C.  &  C.  Co.  v. 
Cash's  Adm'r,  105  Va.  57,  54  S.  E.  472;  Kinsey 
V.  Carr  [W.  Va.]  55  S.  E.  1004;  Brunkow  v. 
Waters  [Wis.]  110  N.  W.  802;  Hoskins  v. 
O'Brien  [Wis.]  112  N.  W.  466;  Bartle  v.  Bartle 
[Wis.]  112  N.  W.  471.  Rule  applies  to  find- 
ings of  circuit  court  in  action  tried  on  rec- 
ord of  justice  of  peace  from  whose  court  ap- 
peal was  taken,  notwithstanding  Rev.  St. 
1898,  §  3769.  Donner  v.  Genz,  129  Wis.  245, 
107  N.  W.  1039,  109  N.  W.  71.  Verdict  or 
finding  will  be  set  aside  when  manifestly 
against  weight  of  evidence.  Schulze  v.  Shea 
[Colo.]  86  P.  117;  Laesch  v.  Morton  [Colo.] 
87  P.  1081;  Rankin  v.  Cardillo  [Colo.]  88  P. 
170;  Crowley  v.  Shepard  [Colo.]  88  P.  177; 
Titus  V.  Bates,  122  111.  App.  103;  Quincy 
Horse  R.  &  Carrying  Co.  v.  Rankin,  123  111. 
App.  472;  Illinois  So.  R.  Co.  v.  Laswell,  126 
111.  App.  621;  East  St.  Louis  R.  Co.  v.  Smith, 
126  111.  App.  624;  Lazarus  v.  Friedrichs,  117 
La.  711,  42  So.  230;  Stowell  v.  Ames  [Mich.] 
14  Det.  Leg.  N.  257,  111  N.  W.  1070;  Casto 
v.  Baker,  59  W.  Va.  183,  53  S.  E.  600;  Busse 
V.  State,  129  Wis.  171,  108  N.  W.  64.  Where 
special  findings  returned  with  general  ver- 
dict show  that  undisputed  evidence  was  dis- 
regarded to  such  an  extent  as  to  clearly  in- 
dicate that  case  was  not  fairly  tried.  Dewey 
V.  Barnhouse  [Kan.]  88  P.  877.  Where  there 
is  no  evidence  to  support  it.  Poels  v.  Wil- 
son [Neb.]  108  N.  W.  153;  In  re  Royer's  Es- 
tate [Pa.]  66  A.  854;  Fieldhouse  v.  Leisberg 
[Wyo.]  88  P.  214.  Under  Code  Civ.  Proc. 
§  3063,  judgment  of  municipal  court  will  be 
reversed  if  against  weight  of  evidence.  Un- 
derbill V.  Smith,  102  N.  Y.  S.  142.  Will  re- 
verse where  evidence  relied  on  to  support 
verdict  necessarily  involves  an  impossibility 
in  the  very  nature  of  things,  and  is  con- 
trary to  human  experience  and  common  ob- 
servation. Waters-Pierce  Oil  Co.  v.  Knisel, 
79  Ark.  608,  96  S.  W.  342. 

Judgments,  verdicts,  or  findingrs  baaed  on 
conflicting:  evidence  will  not  be  disturbed. 
Leidigh  &  Havens  Lumber  Co.  v.  Clark,  78 
Ark.  539,  94  S.  W.  686;  Marion  County  v. 
Estes,  79  Ark.  504,  96  S.  W.  165;  National 
Cooperage  &  Woodware  Co.  v.  Avdelott  & 
Co.,  79  Ark.  629,  96  S.  W.  359;  Hanson  v. 
Merchants'  &  Farmers'  Bk.  [Ark.]  101  S.  W. 
411;  Fowden  v.  Pacific  Coast  S.  S.  Co.,  149 
Cal.  151,  86  P.  178;  Piercy  v.  Piercy,  149  Cal. 
163,  86  P.  507;  Bone  v.  Ophir  Silver  Min.  Co., 
149  Cal.  293,  86  P.  685;  Brown  v.  Yarraham 
Gold  Min.  Co.  [Cal.  App.]  86  P.  744;  Bank  of 
Yolo  V.  Bank  of  Woodland  [Cal.  App.]  86 
P.  820;  Edwards  v.  Lechleiter,  149  Cal.  677, 
87  P.  194;  Smith  v.  Hampshire  [Cal.  App.]  87 
P.    224;    In   re   Hayden's    E.stale,    149   Cal.    680, 


87  P.  275;  Ripperdan  v.  Weldy,  149  Cal.  667, 
87  P.  276;  Jones  v.  Waterman  [Cal.  App.]  87 
P.  469;  Bundy  v.  Sierra  Lumber  Co.,  149  Cal. 
772,  87  P.  622;  Fleming  v.  Howard  [Cal.]  87 
P.    908;   Spotswood  v.    Spotswood    [Cal.   App.] 

89  P.  362;  Lanigan  v.  Neely  [Cal.  App.]  89 
P.  441;  Schulze  v.  Shea  [Colo.]  86  P.  117; 
Fulton  Irr.  Ditch  Co.  v.  Meadow  Island  Irr. 
Co.  [Colo.]  86  P.  748;  Whitehead  v.  Ballinger 
[Colo.]  88  P,  169;  McDonald  v.  Wirt  [Colo.] 
SS  P.  179;  April  v.  Rummage  [Colo.]  88  P. 
469;  Clamp  v.  Cutler  [Colo.]  88  P.  854; 
Golden  Age  No.  2  Min.  &  Mill.  Co.  v.  Lang- 
ridge  [Colo.]  88  P.  1070;  Cassell  v.  Deisher 
[Colo.]  89  P.  773;  Goad  v.  Nevitt  [Colo.]  89 
P.  775;  Hawkey  v.  Ketchum  [Colo.]  89  P. 
777;  Taylor  v.  Barnett  [Colo.]  90  P.  74;  Rip- 
ley V.  Park  Center  Land  &  Water  Co.   [Colo.] 

90  P.  75;  Roberson  v.  Wilmoth  [Colo.]  90  P. 
95;  Manuel  v.  Flynn  [Cal.  App.]  90  P.  463; 
Thom  V.  Georgia  Mfg.  &  Public  Service  Co. 
[Ga.]  57  S.  E.  75;  Frepons  v.  Grostein   [Idaho] 

87  P.  1004;  Heckman  v.  Espey  [Idaho]  88 
P.  80;  Lindstrom  v.  Hope  Lumber  Co.  [Idaho] 

88  P.  92;  State  v.  Baird  [Idaho]  89  P.  298; 
McKissick  v.  Oregon  Short  Line  R.  Co. 
[Idaho]  89  P.  629;  Treloar  v.  Hamilton,  225 
111.  102,  80  N.  E.  75;  Dieffenbacher  v.  County 
of  Mason,  117  111.  App.  103;  Coal  Belt  Elec. 
R.  Co.  V.  Kays,  119  111.  App.  23;  Swartz  v. 
Atchison,  120  111.  App.  119;  Chicago  City  R. 
Co.  V.  Gregory,  123  111.  App.  259;  United 
Breweries  Co.  v.  O'Donnell,  124  111.  App.  24; 
Never-Split  Seat  Co.  v.  Climax  Specialty  Co. 
[Ind.  App.]  78  N.  E.  679;  Price  v.  Huddles- 
ton  [Ind.]  79  N.  E.  496;  Pittsburgh,  etc.,  R. 
Co.  V.  Collins  [Ind.]  80  N.  E.  415;  Stark  v. 
Burke,  131  Iowa,  684,  109  N.  W.  206;  Allen 
V.  Davis  [Iowa]  109  N.  W.  793;  Baily  v.  Sioux 
City  [Iowa]  110  N.  W.  839;  Hall  v.  Kary 
[Iowa]  110  N.  W.  930;  Rahto  v.  McMurray 
[Iowa]  110  N.  W.  1025;  Patton  v.  Sanborn 
[Iowa]  110  N.  W.  1032;  Sargeant  v.  Owen 
[Iowa]  111  N.  W.  980;  Missouri,  etc.,  R.  Co. 
V.  Hayes  [Kan.]  88  P.  64;  Atchison,  etc.,  R. 
Co.  V.  Hamlin  [Kan.]  88  P.  541;  Girdner  v. 
Hampton,  29  Ky.  L.  R.  713,  96  S.  W.  453; 
Louisville,  etc.,  R.  Co.  v.  Davis,  29  Ky.  L.  R. 
846,  96  S.  W.  533;  South  Covington,  etc.,  R. 
Co.  V.  Core,  29  Ky.  L.  R.  836,  96  S.  W.  562; 
Branham  v.  Northcutt,  30  Ky.  L.  R.  166,  97 
S.  W.  755;  Combs  v.  Virginia  Iron,  Coal  & 
Coke  Co.,  30  Ky.  L.  R.  408,  98  S.  W.  1013; 
Lexington  Brew.  Co.  v.  Goode  &  Co.,  30  Ky. 
L.  R.  639,  99  S.  W.  338;  Massillon  Engine  Co. 
V.  Smith,  30  Ky.  L.  R.  709,  99  S.  W.  359;  City 
of  Louisville  v.  Knighton,  30  Ky.  L.  R.   1037, 

100  S.  W.  228;  Hatfield  v.  Kountz's  Trustee 
[Ky.]    101  S.  W.   361;  Asher  v.  Garrard   [Kyj] 

101  S.  W.  889;  Ferguson  v.  Heffner  [Ky]  103 
S.  W.  270;  Illinois  Cent.  R.  Co.  v.  Wilson 
[Ky.]  103  S.  W.  364;  Faure  v.  Faure,  117 
La.  204,  41  So.  494;  Higgins  v.  Franklin 
County  Agricultural  Soc,  100  Me.  565,  62  A. 
708;  Liberty  v.  Haines,  101  Me.  402,  64  A. 
665;  Cook  v.  Koochiching  Co.,  99  Minn.  472, 
109  N.  W.  1120;  Laub  v.  Chicago,  etc.,  R.  Co., 
118  Mo.  App.  488,  94  S.  W.  550;  Betz  v.  Kan- 
sas City  Home  Tel.  Co.,  121  Mo.  App.  473,  97 
S.  W.  207;  Keyes  Farm  &  Dairy  Co.  v.  Mc- 
Crady,  120  Mo.  App.  670,  97  S.  W.  602:  Bond 
v.  Chicago,  etc.,  K.  Co.,  122  Mo.  App.  207,  99 
S.  W.  30;  Bush  v.  Brandecker  [Mo.  App.]  100 
S.  W.  48;  McGraw  v.  O'Neil  [Mo.  App.]  101 
S.  W.  132;  Fulton  v.  Metropolitan  St.  R.  Co. 
[Mo.  App.]  102  S.  W.  47;  Barker  v.  Montana 
(lOld,  Silver,  Platinum  &  Tellurium  Min.  Co. 
[Mont.]  89  P  66:  IIowiul  v.  Hollenbeck 
[Neb.]    108    N.    W.    259;    Flanagan    v.    Fabens 
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ing  below,"=^  and  the  presumption  in  favor  of  a  verdict  is  strengtl:ened  b}'  approval 
by  the  trial  judge  on  motion  for  a  new  trial,'^  or  by  concurrence  of  several  verdicts 
on  successive  trials,'*  or  the  concurrent  finding  of  two  lower  courts."'^  The  fore- 
going rules  apply  to  findings  in  law,'«  and  to  the  findings  of  referees,"  auditors,'* 


[Neb.]  110  N.  W.  655;  Bloch  v.  American 
Ins.  Co.  [Wis.]  112  N.  W.  45;  Hudson  v. 
Truman  [Neb]  112  N.  "W.  325;  Kohler  v. 
Hughbanks  [Neb.]  112  N.  W.  577;  Stringfel- 
low  V.  Petty  [N.  M.]  89  P.  258;  Bogert  Co.  v. 
Schmidt,  101  N.  Y.  S.  580;  Shtrax  v.  "^'arm, 
162  N.  Y.  S.  531;  Straley  v.  Schnepp,  102  N. 
Y.  S.  538;  Garrison  v.  Hutton,  103  N.  Y.  S. 
265;  Daiker  v.  Hutchinson,  103  N.  Y.  S.  1121; 
Miner  v.  Marg-ulies,  104  N.  Y.  S.  673;  Na- 
tional Surety  Co.  v.  Di  Marsico,  105  N.  Y.  S. 
272;  Harness  v.  McKee-Brown  Lumber  Co. 
[Okl.]  89  P.  1020;  Kuhl  v.  Supreme  Lodge 
Select  Knights  and  Ladies  [Okl.]  89  P.  1126; 
Ginley  v.  Ashley,  215  Pa.  80,  64  A.  330;  Jones 
V.  Weir  [Pa.]  66  A.  550;  Illinois  Cent.  R.  Co. 
V.  Porter  [Tenn.]  94  S.  V\^.  666;  Sullivan  v. 
State  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  234, 
95  S.  W.  645;  Barrow  v.  Barrow  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  951,  97  S.  W.  120; 
Gulf,  etc.,  R.  Co.  v.  Garrett  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  560,  98  S.  W.  657;  Rowe  v. 
Gohlman  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
40.  539,  98  S.  W.  1077;  Hoggan  v.  Gaboon 
[Utah]  87  P.  164:  Ball  v.  Megrath  [Wash.] 
86  P.  382;  Abby  v.  Wood  [Wash.]  86  P.  558; 
Palmer  v.  Washington  Securities  Inv.  Co. 
[Wash.]  86  P.  640;  Hunner  v.  Mulcahy 
[Wash.]  88  P.  521;  Lerch  v.  Wonder  Depart- 
ment Store  [Wash.]  88  P.  521;  Coates  v. 
Teabo  [Wash.]  87  P.  355;  Lawrence  v  .Mee- 
nach  [Wash.]  88  P.  1120;  Waldron  v.  Lynn 
[Wash.]  89  P.  153;  Belch  v.  Big  Store  Co. 
[Wash.]  89  P.  174;  Burrows  v.  Fitch  [W.  Va.] 
57  S.  E.  283;  Cox  v.  National  Coal  &  Oil  Inv. 
Co.  [W.  Va.]  56  S.  E.  494;  Oliver  v.  Katz 
['^"is.]  Ill  N.  W.  509;  Slothawer  v.  Hunter 
[Wyo.]  88  P.  36;  Harden  v.  Card  [Wyo.]  88 
P.  217;  Schiller  v.  Blyth  &  Fargo  Co.  [Wyo.] 
88  P.  648;  Hussey  v.  Richardson-Roberts  Dry 
Goods  Co.  [C.  C.  A.]  148  F.  598;  Harrison  v. 
Fite  [C.  C.  A.]  148  F.  781;  McDonald  v. 
Campbell  [C.  C.  A.]  151  F.  743;  Coder  v.  Arts 
[C.  C.  A.]  152  F.  943.  Though  losing  side 
introduced  greatest  number  of  witnesses. 
Shacklett  v.  Henderson  County  Sav.  Bk. 
[Ky.]  100  S.  W.  241.  Though  appellate  court 
would  have  decided  otherwise.  Springfield 
Consol.  R.  Co.  v.  Johnson,  120  111.  App.  100; 
Chicago  &  Joliet  Elec.  R.  Co.  v.  Patton,  122 
111.  App.  174;  Goupille  v.  Chaput  [V\'ash.]  86 
P.  1058.  Is  conflict  when  evidence  will  sup- 
port determination  either  waj\  Kevane  v. 
Miller  [Cal.  App.]  88  P.  643.  Finding  of  ulti- 
mate fact  from  stipulation  as  to  facts  in 
detail  is  entitled  to  same  consideration  as 
finding  on  conflicting  evidence.  Crisman  v. 
Lanterman,   149   Cal.   647,   87   P.   89. 

72.  Three  States  Lumber  Co.  v.  Blanks 
[Tenn.]  102  S.  W.  79.  Usual  presumption  in 
favor  of  verdict  is  not  destroyed  because  it 
was  based  solely  on  evidence  given  at  former 
trial  and  read  to  jury  by  agreement  of  par- 
ties. C,  P.  &  St.  L.  R.  Co.  v.  Condon,  121 
111.  App.  440.  Finding  that  solicitor  had  no 
authority  to  file  suit  held  as  finding  of  fact, 
and  presumed  correct  in  absence  of  evidence. 
Bellinger  v.  Barne.s,  223  111.  121,  79  N.  E.  11. 
On  demurrer  to  sufficiency  of  evidence,  ap- 
pellate court  will  draw  every  reasonable  in- 
ference from  the  facts  in  evidence  that  may 


be  indulged  in  favor  of  the  cause  of  action. 
Dunphy  v.  St.  Joseph  Stock  Yards  Co.,  118 
Mo.  App.  506,  95  S.  W.  301.  TVhere  third  per- 
son at  request  of  maker  of  note  secured  by 
mortgage  gave  holder  a  check  to  prevent 
him  from  foreclosing,  and  there  was  ver- 
dict for  such  holder  in  a  suit  on  the  check, 
it  was  presumed  in  support  of  the  verdict 
that  the  check  was  given  to  prevent  plain- 
tiff from  foreclosing,  and  not  in  purchase  of 
the  note,  which  had  been  paid,  the  checl: 
being  without  consideration  in  the  latter 
ca.se  but  not  in  the  former.  National  Bk.  v. 
Sayer  [N.  H.]  65  A.  254.  Question  whether 
freight  schedules  had  been  posted  not  re- 
viewable where  state  court  in  effect  de- 
clared that  it  was  conceded  to  have  been 
filed  and  published  as  per  statute,  and  it  did 
not  appear  but  that  court  found  facts  show- 
ing that  such  was  the  case.  Texas  &  P.  R. 
Co.  v.  Abitene  Cotton  Oil  Co.,  204  U.  S.  426, 
51   Law.   Ed.   553. 

73.  Graham  v.  Bryant  [Cal.  App.]  87  P. 
232;  Helm  V.  Anchor  Fire  Ins.  Co.  [Iowa]  109 
N.  W.  605;  Missouri  Real  Estate  Syndicate  v. 
Sims,  121  Mo.  App.  156,  98  S.  W.  783;  Shively 
V.  De  Snell  [Mont.]  90  P.  749;  Kitchen  v. 
Schuster  [N.  M.]  89  P.  261;  Houston  Ice  & 
Brew.  Co.  V.  Nicolini  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  663,  96  S.  V\'.  84;  Hardt  v.  Chicago, 
etc.,   R.  Co.    [Wis.]    110  N.   V\^   427. 

74.  La  Salle  Pressed  Brick  Co.  v.  Coe,  126 
111.  App.  308.  Where  three  juries  reached 
same  conclusion.  Consolidated  Coal  Co.  v. 
Shepherd,  122  111.  App.  323;  Mills  v.  Larrance, 
120  111.  App.  83.  Where  two  juries  in  ex- 
propriation proceedings  have  assessed  dam- 
ages at  about  same  amount  and  their  ver- 
dicts are  sustained  by  preponderance  of  evi- 
dence, last  verdict  will  not  be  disturbed. 
Louisiana  &  A.  R.  CO.  v.  Moseley,  117  La. 
313,  41  So.  585. 

75.  See,  also,  §  13  G,  post.  Adjudication 
of  county  court  on  testamentary  capacity 
and  undue  influence,  affirmed  by  circuit  court 
and  sustained  by  evidence,  will  not  be  dis- 
turbed by  supreme  court.  Sweetser  v.  Ladd 
[Fla.]  41  So.  705.  Trial  court  held  evidence 
too  uncertain  to  award  damages.  Court  of 
appeal  awarded  damages  and  supreme  court 
reduced  them  and  affirmed.  Brown  v.  Louisi- 
ana, etc.,  R.  Co.  [La.]  42  So.  656.  Findings 
approved  by  two  courts  not  disturbed  if 
there  is  any  evidence  to  support  them.  Dav- 
idson S.  S.  Co.  V.  U.  S.,  205  U.  S.  187,  51  Law. 
Ed.  764. 

76.  Findings  of  fact  by  court  have  same 
weight  as  verdict  of  jury.  McGeever  v.  Har- 
ris [Ala.]  41  So.  930;  Roberts  &  Shafer  Co. 
V.  Jones  [Ark.]  101  S.  W.  165;  Caughlin  v. 
Campbell-Sell  Baking  Co.  [Colo.]  89  P.  53; 
Gratiot  Street  Warehouse  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  122  111.  App.  405;  Thomas  v.  Con- 
solidated Coal  Co.,  122  111.  App.  465;  Ray  v. 
Hunter,  122  111.  App.  466;  Kimbro  v.  New 
York  Life  Ins.  Co.  [Iowa]  108  N.  W.  1025; 
In  re  Smith's  Estate  [Iowa]  109  N.  W.  196; 
Thistle  Coal  Co.  v.  Rex  Coal  &  Min.  Co. 
[Iowa]  109  N.  W.  1094;  Commonwealth  v. 
Johnson,  29  Ky.  L.  R.  897,  96  S.  V,^.  801; 
WWtworth  v.   Pool,   29   Ky.   L.   R.   1104,   96   S. 


216 


APPEAL  AND  EEVIEW  S  13F3. 


9  Cur.  Law. 


commissioners/®  masters/"  and  special  tribunals.^^  They  are  also  frequently  ap- 
plied to  findings  in  equity  cases,*-  though,  strictly  speaking,  while  entitled  to  some 
weight,*"  such  findings  are  not  conclusive  if  the  appeal  is  triable  de  novo.** 


W.  880;  Sevier  v.  Bowling,  30  Ky.  L.  R.  217, 
97  S.  W.  806;  Hartford  Fire  Ins.  Co.  v.  Asher, 
30  Ky.  L.  R.  1053,  100  S.  W.  233;  Citizen's 
Ins  .Co.  V.  Herpolslieimer  [Neb.]  109  N.  W. 
160;  Miller  v.  International  R.  Co.,  102  N.  Y. 
S.  254;  Matthews  v.  Fry  [N.  C]  55  S.  E.  787; 
Smith  V.  Kaufman,  30  Pa.  Super.  Ct.  265. 
Under  Code  1896,  §  3319,  general  finding  of 
court  has  same  effect  as  verdict  and  is  not 
reviewable  in  absence  of  special  findings 
or  any  request  therefor.  Nichols  v.  Rags- 
dale  [Ala.]  41  So.  633.  Findings  on  disputed 
questions  of  fact  are  presumptively  cor- 
rect and  though,  by  statute,  not  as  con- 
trolling as  verdict  of  a  jury,  will  stand  un- 
less evidence  clearly  preponderates  against 
them.  Buchanan  v.  Randall  [S.  D.]  109  N. 
W.  513.  Are  not  binding  where  evidence  is 
undisputed  and  question  is  merely  as  to  its 
effect  and  construction.  Bromley  v.  Atwood, 
79  Ark.  357,  96  S.  W.  356.  Finding  which 
merely  affirmed  issues  joined  by  general  de- 
nial of  allegations  of  complaint  without  de- 
claring specifically  upon  affirmative  defenses 
raised  by  answer,  except  that  all  material 
allegations  of  answer  were  unproven  and 
untrue,  held  not  such  a  finding  of  fact  as  to 
be  conclusive  on  appeal  in  presence  of  evi- 
dence so  conflicting  as  to  present  but  a 
mere  preponderance  either  way.  Closuit  v. 
Arpin  Lumber  Co.   [Wis.]   110  N.  W.  222. 

77.  Harris  v.  Smith  [N.  C]  57  S.  E.  122; 
Frey  v.  Middle  Creek  Lumber  Co.  [N.  C]  57 
S.  E.  464;  Thornton  v.  McNeely  [N.  C]  57 
S.  E.  400;  Shannon  v.  Petherbridge  [Okl.]  87 
P.  668;  De  La  Vergne  Refrigerating  Mach. 
Co.  V.  Kolischer,  214  Pa.  400,  63  A.  971;  Mc- 
Manus  v.  Watson,  214  Pa.  652,  63  A.  1012; 
Findlay  v.  Philadelphia  [Pa.]  66  A.  520;  Nel- 
son V.  Lybeck  [S.  D.]  Ill  N.  W.  546;  Bureke 
Hill  Min.  Co.  v.  Bullion  Beck  &  Champion 
Min.  Co.  [Utah]  90  P.  157;  Idema  v.  Corn- 
stock   [Wis.]    110  N.  W.   786. 

78.  Hutchins  v.  Munn,  28  App.  D.  C.  271; 
Orr  V.  Cooledge,  125  Ga.  496,  54  S.  E.  618; 
Shadle's  Estate,  30  Pa.  Super.  Ct.  151;  Eslen's 
Estate,  30  Pa.  Super.  Ct.  475;  Weldon's  Es- 
tate, 31  Pa.  Super.  Ct.  47. 

79.  Seufferle  v.  Macfarland,  28  App.  D.  C. 
94;  Wolfe  v.  Morgan  [W.  Va.]   56  S.  E.  504. 

SO.  Phelps  v.  Root,  78  Vt.  493,  63  A.  941; 
Allen's  Adm'rs  v.  Allen's  Adm'rs  [Vt.]  64 
A.  1110.  When  approved  by  trial  judge, 
.lunction  Min.  Co.  v.  Springfield  Junction 
Coal  Co.,  222  111.  600,  78  N.  E.  902;  Cham- 
pion V.  McCarthy  [111.]  81  N.  E.  808;  Pos- 
dick  V.  Forbes,  120  111.  App.  226;  Junction 
Min.  Co.  V.  Springfield  Junct.  Coal  Co.,  122 
111.  App.  574;  White  v.  Lifrierl,  124  111.  App. 
641;  Naef  v.  Potter,  127  111.  App.  106;  Plum- 
mer  v.  Baxter,  127  111.  App.  239;  Donner  v. 
Conner  [Pa.]  66  A.  147;  Houck  v.  Christy 
[C.  C.  A.]  152  F.  612;  Mercantile  Trust  Co. 
v.  Chicago,  etc.,  R.  Co.  [C.  C.  A.]  147  F.  699; 
Moffat  V.  Blake  [C.  C.  A.]  145  F.  40.  Where 
evidence  not  refuted  and  findings  were  not 
plainly  wrong.  Young  v.  Winkley,  191  Mass. 
570,  78  N.  E.  377.  Appellate  court  is  not 
concluded  by  findings  of  master  when  appeal 
is  from  judgment  of  the  court  below  after  a 
hearing  on  the  merits,  but  whole  case  be- 
fore it.  Merchants'  Nat.  Bk.  v.  Cole  [C.  C. 
A.]    149   F.   708. 


81.  Under  Rev.  St.  1895,  arts.  4672,  4696, 
determination  of  commissioner's  court  as  to 
whether  proposed  change  in  road  will  be  for 
benefit  of  public  cannot  be  reviewed,  un- 
less it  clearly  appears  that  it  has  abused 
power  delegated  to  it.  Smith  v.  Ernest 
[Tex.  Civ.  App.]   102  S.  W.  129. 

S3.     Ro.sehill    Cemetery    Co.    v.    Dempster, 

223  111.    567,    79   N.    E.    276;   Abrams   v.   Beale, 

224  111.  496,  79  N.  E.  671;  Treloar  v.  Hamil- 
ton, 225  111.  102,  80  N.  E.  75;  Joseph  Arm- 
strong V.  Stebbins,  122  111.  App.  11;  Dings 
V.  Dings.  123  111.  App.  318;  Shedd  v.  Seefeld, 
126  111.  App.  375;  Lindsey  v.  Bird  [Mass.]  79 
N.  E.  263;  Jennings  v.  Demmon  [Mass.]  80 
N.  E.  471;  Brown  v.  Gwin,  197  Mo.  499,  95  S. 
W.  208;  Wald  v.  Wald,  119  Mo.  App.  341,  96 
S.  W.  302;  Waddington  v.  Lans  [Mo.]  100 
S.  W.  1139;  Dickey  v.  Norris  [Pa.]  65  A.  541. 
Acts  1903  (2d  Ex.  Sess.)  p.  7.  Delmoe  v. 
Long  [Mont.]  88  P.  778.  Finding  that  in- 
surance companies  in  which  defendant  in 
accounting  insured  plaintiff's  property  were 
solvent  did  not  involve  finding  that  plaintiff 
was  not  entitled  to  furthfT  accounting  by 
statement  of  names  of  companies  and  rates 
paid,  and  hence  latter  finding  being  one  of 
law  was  reviewable.  Campbell  v.  Cook 
[Mass.]  79  N.  E.  261.  Findings  based  on  un- 
contradicted testimony  of  witnesses  whose 
credibility  is  not  impeached,  although  evi- 
dence is  not  of  most  satisfactory  nature. 
Smith's  Adra'r  v.  Huntsberry,  30  Ky.  L.  R. 
867,  99  S. -W.  911.  Decree  in  partnership  ac- 
counting arrived  at  by  court  and  assistant 
from  complicated  and  obscure  accounts  not 
disturbed.  Mays  v.  Melat,  29  Pa.  Super.  Ct. 
365. 

If  any  substantial  evidence  to  support  It. 
Wadleigh  v.   Phelps,  149  Cal.  627,   87   P.   93. 

Unless  manifestly  agrainst  weight  of  evi- 
dence. Jenkins  v.  Jenkins  [Ark.]  98  S.  W. 
685;  Jones  v.  Jones,  124  111.  App.  201;  Schu- 
macher V.  Wolf,  125  111.  App.  81;  Amos  v. 
American  Trust  &  Sav.  Bk.,  125  111.  App.  91; 
Bader  v.  Strother,  120  Mo.  App.  17,  96  S.  W. 
243. 

Where  evidence  is  conflicting:.  Watkins  v. 
Parker  [Ark.]  99  S.  W.  1100;  Robbins  v.  Por- 
ter [Idaho]  88  P.  86;  Hudson  v.  Hudson,  222 
111.  527,  78  N.  E.  917;  Village  of  St.  Anne  v. 
Coyer,  223  111.  96,  79  N.  E.  54;  Watson  v. 
Watson,  225  111.  412,  80  N.  E.  332;  Leafgreen 
V.  Leafgreen,  127  111.  App.  184;  Burwell  v. 
Nance,  127  111.  App.  232;  Hubbard  v.  West 
[Iowa]  112  N.  W.  180;  Rohr  v.  Stechman 
[La.]  43  So.  991;  Gross  v.  Jones  [Miss.]  42 
So.  802;  Tinker  v.  Kier,  195  Mo.  183,  94  S.  W. 
501;  Steyermark  v.  Landau,  121  Mo.  App.  402, 
99   S.  W.   41. 

Where  mind  Is  left  in  doubt  as  to  truth. 
Taylor  v.  Industrial  Mut.  Deposit  Co.'s  Re- 
ceiver, 29  Ky.  L.  R.  767,  96  S.  W.  462;  Combs 
V.  Combs,  29  Ky.  L.  R.  919,  96  S.  W.  589; 
Wisdom  V.  Nichols  &  Shepherd  Co.,  29  Ky. 
L.  R.  1128,  97  S.  W.  18;  United  Loan  &  De- 
posit Bk.  V.  Minor,  30  Ky.  L.  R.  496,  99  S. 
W.  227;  Cook  v.  Mallory,  30  Ky.  L.  R.  846, 
99  S.  W.  939;  Wilson  v.  Hall  [Ky.]  101  S.  W. 
889;  Kentucky  Mut.  Bldg.  &  Loan  Ass'n's 
trustee  v.  Hall  [Ky.]  102  S.  W.  1175;  Fergu- 
son V.  Heffner  [Ky.]  103  S.  W.  270;  Marston 
v.  Fremd   [Ky]   103  S.  W.   285. 
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(§13)  G.  Rulings  and  decmons  on  intermedmte  appeals.^^ — Where  an  inter- 
mediate appeal  is  had,  the  findings  of  fact  therein  are  usually  final,  review  in  the 
court  of  last  resort  being  confined  to  questions  of  kw,^^  and  to  questions  litigated 


Finding:  of  singrle  justice  will  not  be  dis- 
turbed unless  plainly  wrong-.  United  Siioe 
Mach.  Co.  V.  Kimball  [Mass.]  79  N.  E.  790; 
Elliott  V.  Baker  [Mass.]  80  N.  E.  450.  Rule 
tliat  when  appeal  from  decision  of  single 
judge  is  heard  by  full  court  on  report  of  all 
evidence  adduced  at  original  hearing,  the 
decision  of  such  judge  as  to  matters  of  fact 
will  not  be  reversed  unless  clearly  erroneous, 
is  confined  to  cases  where  the  evidence  is 
oral  and  conflicting,  and  does  not  apply 
where  the  evidence  is  documentarj%  and  in 
appellate  court  is  in  equally  g-ood  position 
as  trial  judg-e  was  %vith  respect  to  inferences 
from  the  evidence.  Harvey-AYatts  Co.  v. 
T\'orcester  Umbrella  Co.  [Mass.]  78  N.  E. 
886.  Rule  does  not  prevent  full  court,  upon 
consideration  of  all  the  evidence,  from 
reaching  different  conclusion.  Poland  v. 
Beal,  192  Mass.  559.  78  N.  E.  728.  Rule  does 
not  apply  where  all  the  evidence  is  docu- 
mentary. Old  Corner  Book  Store  v.  Upham 
[Mass.]   80  X.  E.  228. 

83.  Entitled  to  some  weight.  Thompson 
v.  Xormanden  [Iowa]  108  N.  W.  315;  Swart- 
wood  V.  Chance,  131  Iowa,  714,  109  N.  W.  297. 
Accorded  great  ■weight.  Moore  v.  Moore,  30 
Ky.  L.  R.  383,  98  S.  "W.  1027;  Jennings  v. 
Demmon  [Mass.]  80  N.  E.  471.  Appellate 
court  inclined  to  follow  lower  court.  Drew 
V.  Hogan,  26  App.  D.  C.  55.  Will  not  nicely 
weigh  evidence  to  determine  whether  finding 
is  correct.  Morton  v.  Morton  [Ark.]  102  S. 
W.    213. 

84.  Patterson  v.  Patterson,  200  Mo.  335, 
f'S  S.  W.  613;  Southern  Bk.  v.  Nichols  [Mo.] 
100  S.  W.  613;  Pitts  v.  Pitts  [Mo.]  100  S.  W. 
1047;  Mason  v.  Smith  [Mo.  App.]  101  S.  W. 
1149.  Questions  of  fact  are  reviewable. 
Linkemann  v.  Knepper,  226  111.  473,  80  N.  E. 
1009.  No  presumptions  of  correctness  can 
be  indulged  in  favor  of  chancellor's  decree, 
but  appellate  court  must  reach  its  o^vn  con- 
clusions in  regard  to  it.  Spears  v.  Taylor 
[Ala.]  42  So.  1016.  Chancellor's  decision  is 
of  persuasive  force  only  and  case  must  be 
decided  on  the  weight  of  tlie  evidence.  Gray 
V.  Gray  [Ark.]  98  S.  "W.  376.  Judgment  of 
chancellor  will  not  be  followed  vs'here  it  is 
against  preponderance  of  evidence.  Deatley 
V.  Telle,  29  Ky.  L.  R.  1111.  96  S.  Vi".  920. 
Judg-ment  will  be  given  according  to  weight 
of  evidence  and  truth  of  matter  as  it  shall 
appear  to  court  from  the  ^\'hole  record. 
United  Loan  &  Deposit  Bk.  v.  Minor,  30  Ky. 
L.  R.  496,  99  S.  ■^'.  227.  Where  appeal  brings 
up  facts  as  well  as  questions  of  lavi^,  review- 
ing court  must  determine  case  according  to 
its  own  judgment.  Jennings  v.  Demmon 
[Mass.]     80    N.    E.     471.     Where    evidence    is 

■  onflicting,  credibility  of  witnesses  involved, 
and  charge  of  fraud  to  be  determined,  and 
proof  is  not  sufficiently  definite  and  certain 
to  satisfy  the  appellate  court  that  ends  of 
justice  have  been  attained  by  decree  below, 
it  will  be  reversed  and  an  issue  framed  to 
be  tried  by  jury.  Morgan  v.  Booker  [Va.] 
56  S.  E.  137.  That  trial  court  disregarded 
admitted  evidence  as  immaterial  held  not 
available  to  appellant  as  appellate  court 
would  consider  same.  Budlong  v.  Budlong 
[Wash.]  86  P.  559.  Finding  upon  an  issue 
involving    not    merely    question    of    fact    but 


construction  of  written  instruments  is  not 
conclusive.  Pile  v.  Carpenter  [Tenn.]  99  S. 
W.  360.  Finding  of  chancellor  based  solely 
on  an  affidavit  is  not  conclusive.  Krieger  v. 
Krieger,  120  111.  App.  634.  Finding  on  mo- 
tion to  set  aside  sheriff's  sale  under  fore- 
closure in  equity  not  being  triable  de  novo 
on  appeal  is  binding,  evidence  being  in  con- 
flict. Fuller  V.  O'Connell  [Iowa]  110  N.  "^'. 
281.  Finding  of  jury  in  suit  in  equity  is 
binding  neither  upon  trial  nor  appellate 
court.  Burdall  v.  Johnson,  122  Mo.  App.  119. 
99  S.  W.  2. 

85.  See  7  C.  L.  233. 

86.  ^  Illinois:  Appellate  court's  decision  on 
questions  of  fact  conclusive  on  supreme 
court.  Libby  v.  Cook,  222  111.  206,  78  N.  E, 
599;  Bauer  v.  Hindley,  222  111.  319,  78  N.  E. 
626;    Hartford   L.    Ins.    Co.   v.    Sherman    [111.] 

78  N.  E.  923;  Wallace  v.  Bozarth,  223  111. 
339,  79  N.  E.  57;  People  v.  Harrison,  223  111. 
550,  79  N.  E.  164;  Chicago,  etc.,  R.  Co.  v. 
Renter,  223  111.  387,  79  N.  E.  166;  Lloyd  &  Co. 
v.  Matthews;  223  111.  477,  79  N.  E.  172;  Chi- 
cago,   etc.,    R.    Co.   V.    Steckman,    224    111.    500. 

79  N.  E.  602.  Ruling  that  there  is  no  evi- 
dence is  reviewable  as  question  of  law, 
though  affirmed  by  appellate  court.  Rigdon 
V.  More,  226  111.  382,  80  N.  E.  901.  Where 
appellate  court  on  reversal  of  judgment  of 
trial  court  incorporates  in  its  judgment 
findings  of  fact  different  from  those  made 
below,  findings  so  incorporated  are  not  re- 
viewable by  the  supreme  court.  Toolen  v. 
Chicago  Towel  Supply  Co.,  222  111.  517,  78  N. 
E.  825;  Chaplin  v.  Illinois  Terminal  R.  Co. 
[111.]  81  N.  E.  15;  Schaller  v.  Independent 
Brew.  Ass'n,  225  111.  492,  80  N.  E.  334.  Find- 
ings must  be  of  the  ultimate  fact  and  not 
of  evidentiary  facts.  National  L.  Ins.  Co.  v. 
Metropolitan  L.  Ins.  Co.,  226  111.  102,  80  N. 
E.  747:  City  of  Chicago  v.  Roemheld  [111.] 
81  N.  E.  45.  Where  appellate  court's  judg- 
ment of  reversal  recites  fact,  it  will  be  pre- 
sumed that  such  findings  are  different  from 
those  below,  since  no  such  recital  is  neces- 
sary w^here  the  findings  are  the  same.  Id. 
Supreme  court  will  determine  "whether  there 
is  any  evidence  to  support  such  findings. 
National  L.  Ins.  Co.  v.  Metropolitan  L.  Ins. 
Co.,  226  111.  102,  80  N.  E.  747.  Judgment  of 
affirmance  by  appellate  court  is  conclusive 
on  supreme  court  upon  questions  of  fact. 
Merchants'  L.  &  T.  Co.  v.  Egan,  222  111.  494, 
78  N.  E.  800;  Chicago  Consol.  Traction  Co. 
V.  Schritter,  222  111.  364,  78  N.  E.  820;  Star 
Brewery  Co.  v.  Houck,  223  111.  348,  78  N.  E. 
827;  Illinois  Cent.  R.  Co.  v.  Bailey,  222  111. 
480,  78  N.  E.  833;  Railton  v.  Chicago  Title  & 
Trust  Co.,  224  111.  485,  79  N.  E.  600;  Chicago, 
etc.,  R.  Co.  V.  Steckman  224  111.  500,  79  N. 
E.  602;  Grace  &  Hyde  Co.  v.  Strong,  224  111. 
630,  79  N.  E.  967;  Chicago  &  A.  R.  Co.  v. 
Wilson,  225  111.  50,  80  N.  E.  56;  Schell  v. 
Weaver,  225  111.  -159,  80  N.  E.  95;  Lasher  v. 
Colton,  225  111.  234,  80  N.  B.  122;  Stern  v. 
Bradner,  Smith  &  Co.,  225  111.  430,  SO  N.  E. 
307;  Illinois  So.  R.  Co.  v.  Hayer,  225  111.  613, 
80  N.  E.  316;  Donk  Bros.  Coal  &  Coke  Co. 
V.  Lucis,  226  111.  23,  80  N.  E.  560;  Harley  v. 
Sanitary  Dist.  of  Chicago,  226  111.  213,  80  N. 
E.  771;  Illinois  Steel  Co.  v.  Saylor,  226  111. 
283,  80  N.  E.  783;  St.  Louis  Merchants'  Bridge 
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in  the  intermediate  court.*^     If  the  judgment  is  in  apparent  conflict  with  the  opin- 
ion, the  case  will  be  remanded  for'  correction.** 

(§13)  li.  Effect  of  decision  on  former  review  in  the  same  casc.^^ — The  bind- 
ing effect  of  a  decision  on  appeal  on  a  retrial  in  the  lower  court,"*^  and  the  effect  of 
appellate  decisions  as  precedents  in  other  cases,  are  treated  elsewhere.^^  All  mat- 
ters necessaril}'  ^-  decided,®^  and,  in  case  of  affirmance,  everything  that  might  have 


T.  R.  Ass'n  V.  Schultz,  226  111.  409,  80  N.  E. 
879;  Spring  Valley  Coal  Co.  v.  Grelg-,  226 
111.  511,  SO  N.  E.  1042;  Skinner  v.  Sullivan  & 
Co.  [111.]  81  N.  E.  11;  Dowie  v.  Sutton  [111.] 
81  N.  B.  395;  Chicago  Union  Traction  Co.  v. 
iJrtrachter   [111.]    81  N.  E.  816. 

NevF  York:  Unaniriious  affirmance  by  ap- 
pellate division  is  conclusive  on  court  of  ap- 
peals on  Questions  of  fact.  Rand  v.  Iowa 
Cent.  R.  Co.,  186  N.  Y.  58,  78  N.  E.  574; 
People  v.  Bingham,  186  N.  Y.  538,  78  N.  E. 
1098;   Seger  v.   Farmers'   L.   &  T.  Co.    [N.   Y.] 

79  N.  E.  977;  Bu.sch  v.  Interborough  Rapid 
Transit  Co.,  187  N.  Y.  388,  80  N.  E.  197;  In 
re  Stevens,  187  N.  Y.  471,  80  N.  E.  358;  In 
re  Caldwell,  188  N.  Y.  115,  80  N.  E.  663; 
Harris  v.  Baltimore  M.  &  E.  Works,  188  N. 
Y.  141,  80  N.  B.  1028;  Burke  v.  Baker  [N.  Y.] 

80  N.  B.  1033;  Adams  v.  Lawson  [N.  Y.]  81 
N.  E.  315;  Blum  v.  Mayer  [N.  Y.]  81  N.  E. 
780.  Under  Const,  art.  6,  §  9,  and  Code  Civ. 
Proc.  §  190,  and  §  191,  subd.  3,  authorizing 
review  by  court  of  appeals  of  final  orders 
by  appellate  division  in  special  proceedings, 
the  review  thus  authorized  extends  only  to 
questions  of  law  in  proceedings  to  review 
senatorial  and  assembly  apportionments 
made  by  legislature.  In  re  Sherill  [N.  Y.]  81 
N.  E.  124.  Denial  of  motion  to  dismiss  com- 
plaint for  want  of  facts  before  evidence 
taken  survives  unanimous  affirmance,  and  is 
reviewable  by  court  of  appeals.  Kelly  v. 
Security  M.  L.  Ins.  Co.,  186  N.  Y.  16,  78  N. 
E.  584.  When  afllrmance  is  not  unanimous, 
court  of  appeals  will  ascertain  whether  there 
is  any  evidence  to  support  the  verdict.  Mil- 
baur  V.  Larkin  [N.  Y.]  81  N.  E.  321;  Parsons 
V.  Teller,  188  N.  Y.  318,  80  N.  E.  930.  Where 
affirmance  is  not  unanimous,  trial  court's 
failure  to  make  findings  is  reviewable.  Arnot 
V.  Union  Salt  Co.,  186  N.  Y.  501,  79  N.  E.  719. 
Under  Code  Civ.  Proc.  §  1338,  it  will  be 
presumed  that  reversal  by  appellate  divi- 
sion was  upon  law,  where  it  does  not  appear 
that  it  was  upon  the  facts.  Freedman  v. 
Oppenheim  [N.  Y.]  79  N.  E.  841.  Hence 
where,  in  such  case,  the  findings  of  trial 
court  are  supported  by  evidence,  they  will 
control  decision  of  court  of  appeals.  Un- 
termyer  v.  Yonkers  [N.  Y.]  80  N.  E.  1087. 
Only  question  for  the  court  of  appeals  in 
such  case  is  whether  the  conclusions  of  law 
are  supported  by  the  facts  found.  Stokes  v. 
Continental  Trust  Co.,  186  N.  Y.  285,  78  N. 
E.  1090.  On  appeal  from  order  of  appellate 
division  dismissing  appeal  from  an  order  of 
the  special  term  granting  peremptory  writ 
of  mandamus,  the  court  of  appeals  will  not 
consider  the  sufficiency  of  the  grounds  for 
the  writ.  People  v.  Voorhis,  186  N.  Y.  263, 
78  N.  E.  1001. 

Texas!  Finding  of  trial  court  approved  by 
court  of  civil  appeals  is  conclusive  upon 
supreme  court  if  there  is  any  evidence  to 
support  it.  McDonald  v.  Cablness  [Tex.]  102 
S.  W.  721.  While  supreme  court  cannot 
review  objections  tliat  verdict  is  against 
preponderance   of  evidence   and   so   excessive 


as  to  require  a  new  trial,  court  of  civil  ap- 
peals should  decide  such  questions  before 
final  decision.  Parks  v.  San  Antonio  Trac- 
tion Co.  [Tex.]  16  Tex.  Ct.  Rep.  186,  94  S. 
W.  331.  Assignments  directed  to  improper 
remarks  of  counsel  and  denial  of  new  trial 
for  newly  discovered  evidence  while  review- 
able by  supreme  court  to  deterinine  w^hether 
appellant  is  entitled  to  a  new  trial  as  a 
matter  of  law  can  be  passed  on  by  that 
court  only  after  court  of  civil  appeals  has 
determined  how  far  misconduct  influenced 
verdict  and  whether  new  evidence  was  suffi- 
ciently   important    to   justify    new    trial.      Id. 

87.  Matters  not  made  subject  of  cross 
assignments  by  plaintiff  on  appeal  by  de- 
fendant to  appellate  court  will  not  be  con- 
sidered by  supreme  court  on  error  by  plain- 
tiff. Gay  V.  Kohlsaat,  223  111.  260,  79  N.  E. 
77. 

88.  Where,  on  plaintiff's  appeal,  court  of 
civil  appeals  rendered  judgment  of  aflarm- 
ance,  while  its  opinion  indicated  a  reversal, 
defendant's  application  to  supreme  court  for 
writ  of  error  was  returned  that  error  if 
any  might  be  corrected.  Moore  v.  Rogers 
[Tex.]    95    S.    W.    500. 

89.  See  7  C.  L.   235. 
00.     See   §   15  F,   post. 

91.  See  Stare  Decisis,  8  C.  L>.   1965. 

92.  Topping  v.  Cohn  [Neb.]  109  N.  W. 
151.  Where  in  action  on  contractor's  bond, 
constitutionality  of  Code  Civ.  Proc,  §  1203, 
under  which  bond  was  given,  was  ques- 
tioned, and  court  decided  that  bond  was 
enforceable  as  common  law  bond  regardless 
of  validity  of  statute,  su^h  decision  was  not 
obiter  but  constituted  law  of  the  case.  Peo- 
ple's Lumber  Co.  v.  Gillard  [Cal.  App.]  90 
P.  556. 

93.  Rankin  v.  Schofleld  [Ark.]  98  S.  W. 
674;  Griesbach  v.  People,  226  111.  65,  80  N. 
E.  734;  Ruprecht  v.  Henrici,  127  111.  App. 
350;  Coppes  v.  Union  Nat.  S.  &  L.  Ass'n  [Ind. 
App.]  79  N.  E.  553;  Hocker  v.  Louisville  & 
N.  R.  Co.,  29  Ky.  L.  R.  842,  96  S.  W.  526; 
Mead  v.  Mead  [Ky.]  101  S.  W.  330;  Julius 
Kessler  &  Co.  v.  Veio  [Mich.]  14  Det.  Leg. 
N.  197,  111  N.  W.  1085;  Treadwell  v.  Clark. 
114  App.  Div.  493,  100  N.  Y.  S.  1;  Holland 
V.  Seaboard  Air  Line  R.  Co.  [N.  C]  55  S.  E. 
835;  Currie  v.  Gaar,  Scott  &  Co.  [N.  D.] 
110  N.  W.  S3;  Baker  County  v.  Huntington 
[Or.]  87  P.  1036.  Only  questions  decided  are 
concluded.  Indianapolis  St.  R.  Co.  v.  Taylor 
[Ind.  App.]  80  N.  E.  436.  Not  only  questions 
referred  to  in  opinion  but  all  others  prop- 
erly before  court.  McGrew  v.  Missouri  Pac. 
R.  Co.,  118  Mo.  App.  379,  94  S.  W.  719.  In 
suit  against  a  carrier,  presumed  by  cOurt  of 
appeals  that  supreme  court  on  prior  appeal 
decided  that  remedy  afforded  by  Rev.  St. 
§  1140  applied  to  actions  grounded  on  §  1126. 
Id.  Decision  of  appellate  court  in  affirming 
order  granting  new  trial,  upon  all  questions 
raised,  is  conclusive  on  appeal  from  judg- 
ment rendered  in  new  trial.  Sublette  v.  St. 
Louis,  etc.,  R.  Co.,   122  Mo.  App.  389,  99  S.  W. 
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been  raised,^*  is  the  law  of  the  case  on  a  subsequent  review  of  the  same  case,  where 
issues  and  evidence  are  substantially  the  same,^^  and  as  a  general  rule  this  is  true 
whether  the  former  decision  was  right  or  wrong.®^     The  decision  of  an  interme- 


467.     Decision  denying  motion  to  dismiss  ap- 
peal   from    part    of    judgment,    rendered    in 
action    under    Code    Civ.    Proc.    §§    2840-2842. 
on    all    questions    raised    by    motion.      In    re 
Klein's    Estate    [Mont.]     88    P.    798.      Matters 
of    law.      Dye    v.    Crary    [N.    M.]    85    P.    1038. 
As    to    correctness    of    instructions.      Cleaver 
V.    Louisville    &    N.     R.    Co.,     30    Ky.    L.     R. 
1059,    100    S.    W.    223.     That    defendant    was 
in    contempt.       Green    v.    Green     [N.    C]     55 
S.     B.     818.     Validity     of    a    claim     location. 
Emerson   v.  Yosemite  Gold  Min.   &  Mill.   Co., 
149     Cal.     50,     85     P.     122.       That     employers' 
liability   act   of   1893    is   not   unconstitutional 
as  an  ex  post  facto  law  or  as  violating  obli- 
gation  of   contract.      Pittsburgh,   etc.,   R.    Co. 
v.    Lightheiser    [Ind.]    78    N.    E.    1033.     Hold- 
ing that  judgment  on  the  pleadings  is  same 
as  a  judgment  on  demurrer,  and  that  a  judg- 
ment   relied   on   as    res  judicata   belonged   to 
class    specified    in    Code    Civ.    Proc.    §    1007, 
which  are  not  conclusive  unless  it  expressly 
so    declares.     Glass    v.    Basin    &    Bay    State 
Min.    Co.     [Mont.]     90    P.    753.      Holding    that 
notice    of    injury    gave    to    defendant    suffi- 
ciently   definite    information    as    to    descrip- 
tion of  place.     Hammock  v.  Tacoma  [Wash.] 
87   P.   924.     That  a  wife  had  a  life  estate   in 
certain  land  at  time  of  execution  of  a  mort- 
gage   thereon.      Burns    v.    Cooper    [C.    C.    A.] 
153    F.    148.     Judgment    refusing    plaintiff    a 
personal    judgment.      That    plaintiff    was    not 
entitled  to  a  personal  judgment.    Henry  Vogt 
Mach.   Co.   v.   Lingenfelser,   30   Ky.   L.  R.   654, 
99   S.   W.    358.     Construction   of   written   con- 
tract.     Adams    v.    Thornton     [Cal.    App.]     90 
P.   713;  Neal  v.  Conwell,   127  Ga.   238,   55  S.   E. 
936.     Construction  of  statute.     St.  Louis,  etc., 
R.    Co.    V.    Neal    [Ark.]    98    S.   W.    958.     As   to 
sufficiency     of     evidence.       Ryan     v.     Brown, 
104   N.    y.    S.    871.     That   there   was    evidence 
tending  to   establish   plaintiff's   case.     Cleve- 
land,  etc.,   R.   Co.   V.  Alfred,   123   111.  App.    477. 
That   evidence   was   sufficient   to   make   ques- 
tion one  of  fact  for  jury.     Barrie  v.  St.  Louis 
Transit   Co.,    119    Mo.   App.    38,    96    S.   W.    233; 
Burner  v.  Higman  &  Skinner  Co.    [Iowa]   110 
N.   W.    580;    Phillips  v.   Hazen    [Iowa]    109   N. 
'W.  1096.     That  question  of  contributory  neg- 
ligence was    for   jury.     Oliver  v.   Iowa   Cent. 
R.    Co.    [Iowa]    109    N.    W.    282;    Horn    v.    La 
Crosse  Box  Co.    [Wis.]    Ill  N.   W.   522.     That 
evidence  was  insufficient   to   require  submis- 
sion   of    question    to    jury.     Baines    v.    Coos 
Bay,   etc.,   Nav.   Co.    [Or.]    89   P.   371.     Adjudi- 
cation  that   an    instruction   in   nature    of   de- 
murrer   to    evidence    was     properly     refused 
held  in  effect,  a  direct  ruling  on  every  ques- 
tion    presented     or     that     could     have     been 
raised  under  the  demurrer.     Dunn  v.  Nichol- 
son    [Mo.    App.]     103    S.    W.    114.      Complaint 
impliedly    held    sufficient    on    former    appeal 
by   holding  that  demurrer   should   have   been 
sustained  to  answer.     Dailey  v.  Heller    [Ind. 
App.]  81  N.  E.  219.     As  to  sufficiency  of  com- 
plaint to  state  cause  of  action   for  equitable 
relief.      Foster    v.     Rowe     [Wis.]     Ill    N.    W. 
688.      Sufficiency   of   bill   for   injunction.      Fry 
V.    Radzinski,    121    111.    App.    303.      Complaint 
held  on   former  appeal  to  state   cause   of  ac- 
tion  ex   contractu   and   treated   by   both   par- 
ties   on    retrial    as    ex    contractu    will    be    so 
treated  on  subsequent  appeal.     Western  Union 


Tel.  Co.  V.  Manker  [Ala.]  41  So.  850.  Decis- 
ion on  demurrer.  Cape  v.  Plymouth  Congre- 
gational Church  [Wis.]  109  N.  W.  928.  Su- 
preme court  will  not  reconsider  grounds  of 
demurrer  which  it  has  held  on  former  appeal 
to  be  without  merit.  Drennen  v.  Griffin 
[Ala.]  43  So.  785.  Questions  on  appeal  from 
refusal  of  order  to  stay  proceedings  held 
same  as  those  decided  on  former  appeal 
from  refusal  to  quash  partition  proceedings. 
In  re  McMahon's  Estate,  215  Pa.  10,  64  A. 
321.  Judgment  of  court  of  appeals  on  re- 
manding case  to  district  court,  taken  in 
connection  with  refusal  of  supreme  court  to 
review  it,  held  conclusive  on  issues  thus 
finally  decided  in  subsequent  review  by 
supreme  court  of  judgment  rendered  by 
court  of  appeals  on  subsequent  appeal  in 
same  case.  Huntington  v.  Westerfield  [La.] 
44  So.  317.  Decision  of  general  term  on  ap- 
peal from  an  order  of  special  term  dismiss- 
ing a  complaint  is  law  of  the  case  on  sub- 
sequent appeal  to  appellate  division.  Jones 
V.  Jones,  103  N.  Y.  S.  141.  Where  circuit 
court  of  appeals  afBrmed  a  judgment  for 
plaintiff  but  later  on  cross  writ  reversed 
such  judgment  on  different  questions,  thougli 
the  effect  of  the  later  decision  was  a  re- 
versal of  the  former,  the  two  decisions  not 
withdrawn  were  still  the  law  of  the  case 
on  a  subsequent  writ  of  error.  Montana 
Min.  Co.  V.  St.  Louis  Min.  &  Mill.  Co.  [C. 
C.  A.]  147  F.  897.  Though  interlocutory 
judgment  for  an  accounting  affirmed  on  ap- 
peal is  law  of  case  where  it  is  ambiguous, 
it  will  not  be  so  interpreted  as  to  do  mani- 
fest injustice.  Hasell  v.  Buckley,  103  N.  Y.  S. 
377. 

94.  Mariner  v.  Ingraham,  127  111.  App. 
550.  That  new  assignments  of  error  are 
made  on  second  appeal  is  immaterial.  Leeds 
v.  Townsend,  124  111.  App.   582. 

95.  Where  parties,  cause  of  action,  and 
issues  are  the  same.  Coppes  v.  Union  Nat. 
S.  &  L.  Ass'n  [Ind.  App.]  80  N.  E.  984.  Where 
record  supports  same  conclusion.  Malone's 
Committee  V.  Lebus,  29  Ky.  L.  R.  800,  96  S. 
W.  619.  Where  answer  held  on  former  appeal 
to  be  insufficient  is  afterwards  amended  but 
remains  substantially  the  same,  former  rul- 
ing remains  the  law  of  the  case.  Dailey  v. 
Heller  [Ind.  App.]  81  N.  E.  219.  Not  where 
evidence  is  materially  different.  Adams  v. 
Thornton  [Cal.  App.]  90  P.  713;  Horn  v. 
Arnold,  Schwinn  &  Co..  124  111.  App.  185. 
Whether  changes  resulted  from  honest  mo- 
tives was  not  for  appellate  court.  Id.  De- 
cision that  nonsuit  was  erroneous  held  not 
binding  on  subsequent  appeal  upon  conten- 
tion that  verdict  was  against  weight  of  evi- 
dence. Barth  v.  Borden's  Condensed  Milk 
Co.,  104  N.  Y.  S.  882.  No  res  judicata  on 
a  third  appeal  where  first  decree  was  re- 
versed for  master's  refusal  to  consider  de- 
fendant's testimony  and  second  decree  dis- 
missing bill  for  want  of  equity  was  reversed 
because  court  permitted  taking  of  an  ex- 
ception not  made  on  objection  before  master 
and  refused  to  re-refer  cause.  George  Green 
Dumber  Co.  v.  Nutriment  Co.,  127  111.  App. 
495. 

96.    Vogt  V.  Grinnell   [Iowa]   110  N.  W.  603; 
Hensley  v.  Davidson  Bros.  Co.   [Iowa]    112  X. 
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diate  court  on  a  former  appeal  is  not,  however,  binding  on  the  court  of  hist  resort,®^ 
nor  on  a  subsequent  appeal  to  the  same  rourt,  where  the  court  of  last  resort  has  an- 
nounced a  different  doctrine  in  the  meantime.^*  Errors  not  assigned  upon  a  first 
appeal  cannot  be  assigned  on  a  second  one."' 

§  14.  Provisional,  ancillary,  and  intei-locutory  relief.^ — When  all  the  issues 
may  be  reviewed  on  appeal,  extraordinary  supervisory  powers  will  not  be  exercised 
where  there  is  no  ground  therefor  beyond  the  ordinary  delays  of  litigation.- 

§  15.  Decision  and  determination.  A.  Affirmance  or  reversal.^ — Assuming 
the  existence  *  and  the  proper  acquisition  of  appellate  power,^  the  appellate  review 
within  the  rules  before  pointed  out  ^  will  ordinarily  lead  to  affirmance,  reversal  or 
modification  according  to  the  absence  or  presence  of  error ;  '^  and  the  number  of 
prior  reversals  cannot  be  considered  tp  prevent  reversal  for  prejudicial  error."^  A 
decree  which  does  not  pass  on  all  the  issues  ®  or  which  operates  on  the  rights  of 
one  not  before  the  court  ^°  must  be  reversed.  A  case  will  not  ordinarily  be  re- 
manded without  decision  to  permit  of  an  amendment  of  pleadings,^^  or  the  hearing 
of  newly  discovered  evidence.^^  Where  destruction  of  the  record  renders  review 
ijnpossible,  a  reversal  pro  forma  may  be  granted.^'     A  profitless  reversal,  will  not 


W.  227.  Even  though  ruling  has  been  dis- 
approved by  court  in  a  case  decided  before 
siecond  appeal.  Western  &  A.  R.  Co.  v.  Third 
Nat.    Bank,    125    Ga.    4S9,    54    S.    E.    621. 

97.  Decision  of  court  of  appeals  not  law 
of  the  case  on  appeal  to  supreme  court. 
Denver  Consol.  Elec.  Co.  v.  Walters  [Colo.] 
S9  P.  815.  Decision  of  appellate  court  not 
binding  on  supreme  court.  Zerulla  v.  Su- 
preme Lodge  O.  M.  P.  223  111.  518.  79  N.  E. 
160. 

98.  Zerulla  v.  Supreme  Lodge  O.  M.  P., 
223  in.   518,   79  N.  E.   160. 

99.  Warren  v.  Chicago,  etc.,  R.  Co.,  122 
Mo.  App.  254,  99  S.  W.  16. 

1.  See  7  C.  L.  238.  See  ante,  §  5  and,  also, 
the  topic  Jurisdiction,  8  C.  L.  579,  as  to  the 
original     jurisdiction     of     appellate     courts. 

2.  Murphy  v.  Police  Jury  of  St.  Mary 
Parish    [La.]     41    So.    647. 

3.  See  7  C.  L.  238. 

4.  See  ante,    §§    4,   5. 

5.  See   ante,    §§6,    11. 

6.  See  ante,   §   13. 

7.  Is  duty  of  appellate  court  to  reverse 
for  error  plainly  appearing,  unless  it  can 
be  said  from  consideration  of  entire  record 
that  no  injury  resulted  to  complaining  party. 
Missouri,  K.  &  T.  R.  Co.  v.  Williams  [Tex. 
Civ.  App.]  IG  Tex.  Ct.  Rep.  847,  96  S.  W. 
1087.  Supreme  court  can  and  should  reverse 
only  in  cases  where,  in  its  judgment,  there 
is  reversible  error  in  what  was  done,  omit- 
ted, or  declined  to  be  decided  in  court  of 
original  jurisdiction.  Yazoo  &  M.  V.  R.  Co. 
V.  Wallace  [Miss.]  43  So.  469.  Judgment 
for  defendant  will  not  be  affirmed  where 
reversible  error  appears,  unless  the  petition 
presents  a  case  of  which  the  trial  court  has 
no  juri.sdiction,  or  it  clearly  appears  that 
no  matter  can  be  introduced  that  will  change 
the  result.  Miller  v.  Drought  [Tex.  Civ. 
App.]  102  S.  W.  145.  Where  finding  is  so 
Insufficient  in  form  as  not  to  be  conclusive 
on  appeal,  the  court  may  affirm  the  judgment 
if  clearly  supported  by  preponderance  of  the 
evidence;  reverse  if  not  so  supported,  or- 
■lering  judgment  with  what  appears  to  be 
the  preponderance  of  the  evidence,  or  re- 
mand for  further  trial  and  findings.     Closuit 


v.  John  Arpin  Lumber  Co.  [Wis.]  110  N.  W. 
222.  Decree  modified  so  as  to  eliminate  per- 
sonal judgment  against  appellant  without 
considering  matter  on  merits,  where  respon- 
dent admitted  that  it  was  error  to  render 
it,  and  asked  for  such  modification.  Majors 
V.   Maxwell,   120   Mo.   App.   281,   96   S.   W.    731. 

8.  Indianapolis  St.  R.  Co.  v.  Taylor  [Ind. 
App.]    80   N.    E.    436. 

9.  Where  appellate  court  finds  that  plea 
to  jurisdiction  below  is  still  undisposed  of, 
it  will  reverse  and  remand  in  order  that  a 
final  decree  may  be  rendered  settling  so 
far  as  practicable  the  rights  of  the  parties 
concerned.  Bryan  v.  Curtis,  26  App.  D.  C.  95. 
Wliere  amendment  raising  new  issue  was 
not  filed  until  after  taking  of  proof  was 
completed,  and  testimony  on  such  issue  was 
not  developed  as  tuUy  as  it  might  have  been, 
held  tliat,  in  interests  of  justice,  decree 
would  be  reversed  with  directions  to  allow 
either  party  to  introduce  additional  evidence 
as  to  it.  Carlile  v.  Corrigan  [Ark.]  103  S. 
W.  620.  Where  necessary  question  was  ex- 
pressly pretermitted  by  lower  court,  and 
case  decided  on  wrong  theory,  held  that 
judgment  would  be  reversed  and  remanded 
for  full  adjudication.  Peirce  v.  Halsell 
[Miss.]   43  So.   83. 

10.  Joint  decree  against  several  defend- 
ants will  be  reversed  where  court  has  never 
acquired  jurisdiction  over  one  of  them. 
Sarasota  Ice,  F.  &  P.  Co.  v.  Lyle  &  Co. 
[Fla.]   43  So.  602. 

11.  Only  in  exceptional  cases,  and  there 
must  be  a  fairly  persuasive  showing  on  the 
merits  and  it  must  appear  that  the  failure 
to  present  the  new  cause  of  action  or  de- 
fense was  not  attributable  to  mere  negll- 
gencfe  Dahlman  v.  Milwaukee  [Wis.]  Ill 
N.  W.  675.  Where  it  was  held  that  plain- 
tiff could  not  recover  on  an  express  contract, 
he  was  not  entitled  to  a  remand  in  order  to 
allow  him  to  file  an  amended  petition  rely- 
ing on  quantum  meruit.  Wade  v.  Nelson, 
119   Mo.   App.    278,    95    S.   W.    956. 

12.  Yarbrough  v.  Swift  &  Co.  [La.]  44 
So.   121. 

13.  Barton   v.    Burbank    [La.]    43   So.   1014. 
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be  granted  unless  rights  are  thereby  established/*  nor  will  a  judgment  be  reversed 
lor  errors  which  in  no  way  prejudice  the  party  complaining/^  nor  for  a  mere 
clerical  misprision  which  may  be  corrected  in  the  trial  court.^®  Pro  forma  af- 
firmance is  sometimes  allowed  for  failure  to  properly  prosecute  the  appeal,  such 
affirmance  being  governed  by  the  same  consideration  as  dismissed  and  treated  with 
it."  On  failure  of  the  appeal  to  present  any  matter  open  to  review,  affirmance,  not 
dismissal,  will  be  ordered. ^^  Reversal  or  affiiinanee  must  ordinarily  be  entire,^^ 
though  a  reversal  in  part  of  a  severable  judgment  is  proper  in  the  absence  of  stat- 
ute ;  -*'  but  the  benefits  of  reversal  may  be  limited  to  those  who  complained  of  the 
judgment,^^  or  reversal  may  be  limited  to  the  issues  erroneouslv  decided."     Con- 


14.  Where  the  amount  in  controversy  is 
small  and  tlie  merits  have  been  fairly  liti- 
g-ated,  there  will  be  no  reversal  except  for 
substantial  error.  Gibson  v.  Swofford,  122 
Mo.  App.  126,  97  S.  W.  1007.  'W'ould  not 
reverse  where  only  $2.81  was  involved. 
Spunner  v.  Roney,  122  111.  App.  19.  A  judg- 
ment in  an  equity  case  will  not  be  reversed 
and  the  case  sent  back  for  amendment  of 
the  complaint  to  allege  a  fact  as  to  which 
there  is  a  finding-  on  sufficient  evidence,  but 
the  complaint  will  be  considered  as  amended. 
Brown  V.  Baldwin  [Wash.]  89  P.  483.  Where, 
if  a  reversal  was  granted,  it  would  only  be 
necessary  for  respondent  to  plead  a  former 
judgment  by  way  of  estoppel  to  again  suc- 
ceed, the  appeal  will  be  affirmed.  Bird  v. 
Winyer  [Wash.]  87  P.  259.  Where  in  a 
boundary  line  dispute  the  jury  awarded  the 
successful  party  a  few  inches  too  much,  the 
error  will  not  be  disregarded  under  the  max- 
im "  Lex  non  minimum  curat"  where  the 
strip  extends  under  the  eaves  of  appellant's 
house  and  may  involve  further  litigation. 
Thornely  v.  Andrews   [Wash.]   88  P.  757. 

15.  See  Harmless  and  Prejudicial  Error, 
8  C.  L.  1. 

16.  Where  from  data  existing  in  the 
clerk's  office  a  judgment  could  be  corrected 
by  a  nunc  pro  tunc  entry  formally  inserting 
the  names  of  plaintiffs  omitted,  either  in  the 
caption  or  the  body  of  the  judgment,  such 
judgment  when  aided  by  tlie  statute  of  jeo- 
failes  will  not  be  reversed.  Dixon  v.  Hunter 
[Mo.]    102   S.  W.   970. 

17.  See  ante,   §   11  G. 

18.  Tliat  the  certificate  of  evidence  is 
stricken  does  not  necessarily  result  in 
affirmance.  Stanmeyer  v.  Rosenwald,  121 
111.  App.  583. 

10.  Morehead  v.  Allen,  127  Ga.  510,  56  S. 
E.  745;  First  Presbyterian  Church  v.  Mc- 
Colly,  126  111.  App.  333.  Money  judgment  in 
action  at  law  a  unit,  and  must  be  affirmed 
or  reversed  as  to  all  defendants.  Goldberg 
V.  Harney,  122  111.  App.  106.  A  judgment 
at  law  is  a  unit  as  to  all  defendants  against 
whom  rendered,  and  if  erroneous  must  be  re- 
versed in  toto.  Lovejoy  v.  Raymond,  127 
111.  App.  519.  Joint  judgment  in  tort  a  unit, 
and  affirmable  or  reversable  as  such.  Chi- 
cago City  R.  Co.  V.  Schaefer,  121  111.  App. 
334;  United  Breweries  Co.  v.  Bass,  121  111. 
App.  299;  Mulderig  v.  St.  Louis,  etc.,  R.  Co., 
116  Mo.  App.  655,  94  S.  W.  801.  Rules  given 
as  to  when  a  decree  in  equity  will,  and  when 
it  will  not,  be  reversed  in  toto,  though  joint 
in  form.  Kelly  v.  Jacobs,  123  111.  App.  251. 
Where  erroneous  decision  as  to  one  of  se- 
veral lots  involved  in  suit  to  set  aside  tax 
titles  was  severable,  gross  sum  wae  found 
due  defendant  for  taxes,  etc.     Glos  v.  Grei- 


ner,  226  111.  546,  SO  N,  E.  1055.  Where 
appellant  appeals  from  an  entire  judgment, 
he  cannot  complain  of  a  reversal  of  the 
entire  judgment,  though  a  part  was  in  his 
favor.  Powers  v.  World's  Fair  Min.  Co. 
[Ariz.]  86  P.  15.  Where  judgment  is  ren- 
dered against  the  served  and  unserved  mem- 
bers of  a  partnership,  an  appeal  by  the 
served  members  inures  to  all.  Spotswood  v. 
Dernham  [Idaho]  85  P.  1108.  Where  a 
trial  court  failed  to  find  on  all  the  material 
issues,  tlie  case  must  be  reversed  entirely, 
since  in  a  law  case  the  lower  court  cannot 
make  additional  findings.  Dillon  Implement 
Co.  V.  Cleaveland  [Utah]  88  P.  670.  Where 
in  an  action  to  quiet  title,  the  issues  are 
distinct  and  separate  as  to  the  different 
mines,  an  order  denying  a  new  trial,  erron- 
eous as  to  some  and  correct  as  to  others, 
will  only  be  reversed  so  far  as  necessary  to 
correct  the  errors.  Robinson  v.  Muir  [Cal.] 
90  P.   521. 

20.  Reversal  as  to  one  of  several  joint 
tort  feasors  is  authorized  by  Rev.  St.  1899, 
§  866.  Railroad  company  and  employe 
thereof  jointly  sued  for  negligence,  and  evi- 
dence failed  as  to  employe.  Stotler  v.  Chi- 
cago &  A.  R.  Co.,  200  Mo.  107,  98  S.  W.  509. 
Judgment  for  son  for  personal  injuries 
affirmed,  and  judgment  for  his  mother  for 
loss  of  his  services  thereby  reversed.  Texas 
Mexican  R.  Co.  v.  Lewis  [Tex.  Civ.  App.] 
99    S.   W.    577. 

21.  Under  Ballinger's  Ann.  Codes  &  St. 
§  6521,  providing  that  the  supreme  court 
may  reverse  a  judgment  as  to  any  or  all 
of  the  parties,  and  §  6504,  that  an  appeal 
shall  not  inure  to  the  benefit  of  one  not 
appealing  except  from  the  necessities  of  the 
case,  reversal  of  joint  judgment  does  not 
reverse  it  as  to  joint  tort  feasor  not  ap- 
pealing. Shreeder  v.  Davis  [Wash.]  86  P. 
198.  A  judgment  binding  upon  defendants 
jointly  wliich  is  reversed  as  the  appeal  of 
one  stands  reversed  as  to  the  nonappealing 
defendants  as  well.  Bauer  v.  Hawes,  115 
App.    Div.    492,    101   N.   T.    S.    455. 

22.  Gen.  St.  1902,  §§  802,  803.  Smith  v. 
Whittlesey  [Conn.]  63  A.  1085.  See  post, 
this  section,  subsection  F,  Mandate  and  New 
Trial.  Where  only  error  is  in  relief  granted, 
reversal  will  be  limited  to  correction  of  such 
relief.,  Delia  v.  Caprlo  [Conn,]  64  A.  340. 
On  overruling  of  exceptions  to  allowance  of 
Injunction,  the  case  may  be  remanded  for 
purpose  of  ascertaining  damages.  Parker  v. 
American  Woolen  Co.  [Mass.]  81  N.  E.  468. 
Judgment  in  claim  *id  delivery  affirmed  as 
to  issue  of  ownership,  and  case  remanded, 
for  new  trial  on  issue  of  damages.  Haggerty 
Bros.    V,    Lash,    34    Mont.    517,    87    P.    907. 
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currence  of  a  majority  of  the  court  -'  as  constituted  at  the  time  of  decision  -*  is* 
necessarv  to  a  reversal,  and,  where  the  justices  are  equally  divided  in  opinion,  the 
judgment  stands  affirmed  by  operation  of  law.-'°  In  Florida  a  majority  is  consti- 
tutionally required  for  decision,  and  the  rule  as  to  affirmance  by  a  divided  court  ib 
abroo-ated,  but  if  the  division  seems  permanent  all  should  vote  for  affirmance,  which 
will  be  binding  only  in  the  instant  case.^®  A  judgment  may  be  affirmed  upon  condi- 
tion 2^  or  without  prejudice  to  proceedings  had  since  the  appeal.'®  Affirmance  acts 
of  the  date  which  judgment  was  rendered,  or  of  the  date  of  submission.-^  A  re- 
versal relates  back  to  the  time  when  judgment  was  entered,^*^  unless  the  mandate 
thereon  gives  it  a  diffei;'ent  effect.^^ 

(§  15)  B.  Transfers  and  removals,  certifications  and  reservations.^- — Certi- 
fication and  reservation  by  trial  court  to  reviewing  court  is  elsewhere  treated.^-' 
An  appeal  ma}'',  if  taken  to  the  court  not  having  jurisdiction,  be  transferred  by  a 
court  of  primary  to  one  of  final  appeal,^'*  ov  vice  versa. '^  Transfer  or  certification 
in  case  of  failure  of  judges  to  agree,^*^  or  in  case  of  difficulty  or  importance,*^  or 
conflicting  decisions,^®  is  sometimes  allowed. 


23.  Mugg-e  V.  Tate,  Jones  &  Co.  [Fla.]  41 
So.  603.  Where  three  justices  of  the  district 
court  of  appeals  are  unable  to  agree,  a  writ 
of  habeas  corpus  must  be  denied  under 
Const,  art.  6,  §  4,  requiring  a  concurrence 
of  three  to  pronounce  a  judgment.  Ex  parte 
Sauer    [Cal.   App.]    84   P.   995. 

24.  Where  a  case  was  argued  and  sub- 
mitted before  the  constitutional  supreme 
court  was  changed  from  three  to  seven 
members,  but  was  decided  thereafter,  no 
valid  decision  could  be  made  by  two  judges, 
and  a  rehearing  is  proper.  Denver  &  R.  G. 
R.   Co.    V.    Burchard    [Colo.]    86    P.    749. 

25.  Mugge  V.  Tate,  Jones  &  Co.  [Fla.]  41 
So.  603;  Clark  v.  Wabash  R.  Co.  [Iowa]  109 
N.  W.  309. 

26.  Lore  v.  Atlantic  Coast  Line  R.  Co. 
[Fla.]    43  So.  309.     See  5  C.  L.  237,  n.  52. 

27.  Remittitur  of  excess.  Lupton  v.  Tay- 
lor [Ind.  App.]  79  N.  E.  523;  Williams  v. 
Spokane  Falls  &  N.  R.  Co.   [Wash.]   87  P.  491. 

28.  Where  an  oMer  refusing  to  allow  an 
amendment  of  a  referee's  report  so  as  to 
show  the  facts  results  in  no  prejudice  to  the 
appellant,  the  order  will  be  reversed  with- 
out prejudice  to  any  proceedings  had  in  tiie 
action  since  the  filing  of  the  report.  Hudson 
&  M.  R.  Co.  v.  Jackson,  115  App.  Div.  168, 
100    N.   Y.    S.    737. 

29.  Hence,  where  respondent  dies  after 
submission,  a  judgment  of  affirmance  ren- 
dered after  his  death  may  be  revived  by  his 
personal  representative  after  it  has  been 
certified  to  the  lower  court.  Birmingham 
R.,  L.  &  P.  Co.  v.  Cunningham,  141  Ala.  470, 
37    So.    689. 

30.  Reversal  of  decree  construing  will 
held  to  vacate  partition  as  between  parties, 
but  not  to  affect  titles  acqujred  by  innocent 
third  parties.  Ure  v.  Ure,  223  111.  454,  79 
X.  E.  153.  Such  a  reversal  requires  an  ac- 
counting and  restitution  between  the  par- 
ties. Id.  Mortgagee  who  lent  money  to  one 
of  parties  on  faith  of  decree  held  an  inno- 
cent third  party,  and  as  such  not  affected 
by   the   reversal.     Id. 

31.  A  decree  adjudicating  water  rights  is 
.set  aside  and  a  readjudication  had,  but  on 
appeal  the  judgment  was  reversed  with  in- 
structions to  reinstate  the  priorities  granted 
by  the   first  decree  and  to  modify   its  decree 


accordingly,  held  that  the  effect  of  the 
mandate  was  to  reinstate  the  original  decree 
and  the  rights  are  determined  thereby  and 
not  by  the  decree  entered.  Farmers'  Union 
Ditch  Co.  V.  Rio  Grande  Canal  Co.  [Colo.] 
86   P.   1042. 

32.  See  7  C.  L.  240. 

33.  See  ante,   §  2  B. 

34.  Under  Act  1904,  No.  56,  p  135,  the 
supreme  court  has  the  "right"  to  transfer 
to  proper  court,  but  may  dismiss  where  it 
deems  proper  to  do  so.  Samuel  Israelite 
Baptist  Church  v.  Thomas,  117  La.  253,  41 
So.  564.  Acts  1904,  p.  135,  no.  56,  providing 
for  transfer  of  cases  appealed  to  wrong 
court  where  case  has  been  otherwise  "prop- 
erly brought  up,"  held  not  unconstitutional 
as  conferring  jurisdiction  on  appellate  courts 
of  cases  of  which  they  have  none  under  con- 
stitution because  it  authorizes  them  to  de- 
termine whether  cases  have  been  properly 
brought  up,  that  being  first  question  to  be 
determined  in  any  appeal,  and  court  neces- 
sarily having  jurisdiction  to  determine  it 
regardless  of  such  statute.  Bolden  v. 
Barnes  [La.]  42  So.  934.  In  Missouri,  where 
an  appeal  is  taken  to  the  court  of  appeals, 
in  a  case  in  which  a  constitutional  ques- 
tion was  raised,  the  cause  will  be  certified 
to  the  supreme  court,  even  though  it  seems 
to  the  court  of  appeals  that  the  constitu- 
tional point  was  not  well  taken.  Wabash 
R.  Co.  V.  Flannigan,  118  Mo.  App.  124,  100 
S.  W.  661.  Constitutional  questions  will  not 
authorize  a  transfer  to  the  supreme  court 
from  the  appellate  court  where  neither 
court  has  any  jurisdiction  of  an  appeal  in 
the  particular  case.  Grand  Rapids  &  I.  R. 
Co.  V.  Railroad  Commission  [Ind.]  78  N.  E. 
981.  A  transfer  from  supreme  court  to  court 
of  appeals  for  want  of  jurisdiction  of  su- 
preme court  must  be  of  such  court's  own 
motion.  Parker  &  Co.  v.  Succession  of  Grif- 
fin,   117    La.    977,    42    So.    473. 

ZTt.  Where  jurisdictional  amount  Is  not 
involved,  supreme  court  will  tran.'=-.fer  case 
to  court  of  appeals.  Pittsburg  BridiST!  Co. 
V.  St    Louis  Transit  Co.    [Mo.]    103  S.  W.  546. 

30.  Under  Bums'  Rev.  St.  1901,  §  13370, 
cause  will  be  transferred  to  supreme  court 
where  cau.se  is  submitted  to  entire  appellate 
and    four    of    judges    thereof    fail    to    concur 
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.(§  15)  C.  Eemand  or  final  determination.^^ — On  reversal  the  ordinarv  prac- 
tice is  to  remand  for  a  new  trial,"  but  if  the  error  is  formal  or  clerical,"  or  a  mere 
matter  of  computation,"  the  error  will  be  corrected  and  the  judgment  affirmed  as 
reformed  or  the  party  may  be  required  to  cure  the  error  by  remittitur,*^  unless  such 


in  result.  Talbott  v.  New  Castle  [Ind.  App.] 
SI  N.  E.  82.  Under  Acts  1901,  p.  569,  c. 
247,  case  transferrable  to  supreme  court 
where  the  six  judges  of  the  appellate  court 
are  equally  divided.  Chicago,  I.  &  L.  R.  Co. 
V.   Pritchard    [Ind.   App.]    78   N.   E.    1044. 

37.  Questions  certified  by  the  circuit 
court  of  appeals  to  the  United  States  su- 
preme coui»t  must  not  contain  more  than  a 
single  question  or  proposition  of  law.  As 
to  liability  on  certain  bonds.  Quinlan  v. 
Green  County,  205  U.  S.  410,  51  Law.  Ed. 
860.  Questions  of  mixed  law  and  facts  can- 
not be  certified  by  circuit  court  of  appeals 
to  Federal  supreme  court.  Chicago,  B.  & 
Q.  R.  Co.  V.  Williams,  205  U.  S.  444,  51  Law. 
Ed.  875.  The  P"'ederal  circuit  court  of  ap- 
peals should  not  certify  a  question  of  law 
to  the  supreme  court  except  in  cases  of 
grave  doubt  (Cella  v.  Brown  [C.  C.  A.]  144 
F.  742),  and  not  after  tlie  case  has  been 
decided  (Id.).  Under  Burns'  Ann.  St.  1901, 
§  1337J,  subd.  1,  requiring  transfer  to  supreme 
court  where  appellate  court  decides  "new 
questions  of  law  erroneously,"  only  tlie  opin- 
ion of  the  appellate  court  will  be  looked  to 
in  determining  whether  there  is  ground  for 
transfer,  regardless  of  questions  presented 
to  such  court  for  determination,  but  not  de- 
cided. Grand  Rapids  &  I.  R.  Co.  v.  Railroad 
Commission    [Ind.]    78  N.   E.   981. 

38.  Opinion  of  Texas  court  of  civil  appeals 
lield  not  to  be  in  conflict  with  opinions  of 
other  courts  of  civil  appeals,  so  as  to  re- 
quire certification  to  supreme  court  under' 
Laws  1899,  p.  170,  c.  95.  Texas  &  P.  R.  Co.  v. 
Conner   [Tex.]   100  S.  W.  367. 

39.  See    7   C.   L.   241. 

40.  Where  defendant's  motion  to  dismiss 
in  an  equity  case  was  sustained,  though 
case  was  triable  de  novo  on  appeal,  on  re- 
versal it  was  remanded  for  a  new  trial  to 
give  defendant  an  opportunity  to  rebut  the 
prima  facie  case  made  out  by  plaintiff. 
Shetlerv.  Stewart  [Iowa]  110  N.  W.  582.  New 
trial  will  not  be  awarded  on  reversal  solely 
for  error  in  sustaining  a  motion  in  arrest  of 
judgment.  Field  v.  Winheim,  123  111.  App. 
227.  Where  tlie  conclusion  below  is  based 
upon  erroneous  rulings  excluding  testimony, 
will  remand  the  case  for  a  rehearing.  Faust 
v.  Southern  R.  Co.,  74  S.  C.  360,  54  S.  E.  566. 
Where  real  estate  is  involved  it  is  the  prac- 
tice to  remand  the  cause  on  reversal  in  order 
that  the  titles  may  be  cleared  and  supple- 
mantary  proceedings  had  where  the  land  is 
situate.  Foster  v.  Beidler  [Ark.]  98  S.  W. 
968.  Where  under  Rev.  St.  1899,  §  866,  the 
supreme  court  reverses  a  judgment  witliout 
remanding  case  for  new  trial,  the  lower 
court  is  without  jurisdiction  to  proceed. 
Donnell  v.  Wright,  199  Mo.  304,  97  S.  W. 
928. 

41.  Where  interest  was  added  to  verdict 
and  judgment  entered  for  lump  sum,  appel- 
late court  would  order  judgment  only  for 
amount  of  verdict  "with  interest"  from  date 
thereof.  Green  v.  Sun  Co.,  32  Pa.  Super. 
Ct.  521.  Where  names  of  plaintiffs  are  omit- 
ted from  the  caption  or  body  of  decree,  such 
informality    will    be   corrected   in    the    appel- 


late court  where  the  record  shows  who  the 
plaintiffs  are.  Dixon  v.  Hunter  [Mo.]  102  S. 
W.  970.  In  affirming  judgment  for  defend- 
ants, certain  state  and  county  officers,  in  a 
suit  to  restrain  such  officers  from  imposing 
a  tax  under  certain  sections  of  the  Texas 
statute,  c.  48,  p.  358,  Acts  29th  Legislature, 
the  court  will  correct  the  judgment  so  as 
to  recite  the  recovery  by  the  state  of  Texas 
of  the  amount  therein  stated.  Texas  Co. 
V.  Stephens  [Tex.  Civ.  App.]  99  S.  W.  160. 
Where  moving  party  failed  to  appear  at 
hearing  of  motion  to  open  default  and  order 
thereon  improperly  recited  that  motion  was 
denied  instead  of  dismissed,  upon  appeal 
from  the  order  it  can  only  be  modified  by 
making  it  conform  to  the  facts.  Levine  v. 
Munchit,  101  N.  T.  S.  14.  A  judgment  er- 
roneously requiring  surety  on  appeal  bond 
to  pay  certain  sum  to  successful  respondent 
instead  of  requiring  him  to  deposit  it  to  the 
credit  of  respondent  pursuant  to  conditions 
of  bond  may  be  corrected  on  appeal.  Mos- 
sein  V.  Empire  State  Surety  Co.,  102  N.  Y. 
S.   1013. 

42.  Henry  County  v.  Salmon  [Mo.]  100  S. 
W.  20.  Wliere  jury  returned  verdict  for 
more  than  was  justified  by  the  paper  sued 
on,  appellate  court  at  plaintiff's  request 
could  reduce  the  amount  to  conform  thereto. 
King  V.  McKinstry,  32  Pa.  Super.  Ct.  34. 
Error  of  77  cents  in  calculation  of  interest 
not  reversible.  Ellis  v.  National  City  Bk. 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  892,  94  S. 
T\".  437.  Failure  to  deduct  unpaid  premium 
from  judgment  on  insurance  policy.  St. 
Paul  Fire  &  Marine  Ins.  Co.  v.  Stogner  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  260,  98  S.  W.  218. 
Judgment  in  excess  of  specific  amount  shown 
by  appellee's  own  evidence  modified.  McCon- 
nell  V.  Corona  City  Water  Co.,  149  Cal.'eO,  85 
P.  929.  Where  judgment  is  correct  except 
that  it  includes  items  not  authorized  by 
findings,  it  may  be  modified;  Kern  Valley 
Water  Co.  v.  Kern  County  [Cal.]  90  P.  121. 
Allowance  of  $4.62  excessive  attorney's  fees 
not  reversible  but  to  be  deducted  from  judg- 
ment. Trabue  v.  Wade  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  591,  95  S.  W.  616.  Judgment  al- 
lowing recovery  of  an  engine  and  tender 
when  verdict  referred  to  engine  only  could 
be  corrected  on  appeal.  Jonesboro,  etc.,  R. 
Co.  V.  United  Iron  Works  Co.,  117  Mo.  App. 
153,   94   S.  W.   726. 

43.  Houston,  etc.,  R.  Co.  v.  Barr  [Tex. 
Civ.  App.]  99  S.  W.  437;  Lyttle  v.  Goldberg 
[Wis.]  Ill  N.  W.  718;  Lupton  v.  Taylor 
[Ind.  App,]  79  N.  E.  523;  Blowers  v.  Southern 
R.  Co.,  74  S.  C.  221,  54  S.  E.  368;  Gulf,  etc., 
R.  Co.  v.  Bates  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  319,  95  S.  W.  738.  Code  1906, 
§  4910,  providing  that  circuit  court  shall 
not  in  any  case  cause  plaintiff  to  enter 
remittitur  on  pain  of  a  new  trial,  but  that 
motion  for  new  trial  shall  be  overruled 
where  only  error  is  that,  in  court's  opinion, 
verdict  is  excessive,  but  that  supreme  court 
may  reverse  when  verdict  is  excessive  unless 
remittitur  is  entered,  held  unconstitutional 
as  preventing  defendants  from  having  com- 
plete  disposition   of   their   rights   below,   and 
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correction  involves  the  rights  of  a  party  not  in  court ;  **  and  though  the  appellate 
court  will  not,  except  where  the  appeal  is  triable  de  novo,  find  additional  facts  or 
adjudicate  matters  not  tried  below,*^  or  proceed  to  the  assessment  of  damages,**^ 
it  may,  if  it  has  all  the  facts  before  it,  proceed  to  do  complete  justice,*^  par,ticu- 
larlv  if  the  case  was  heard  below  on  agreed  facts  **  or  without  a  jury,**  the  courts 
inclining  to  a  final  disposition  of  the  case  if  it  can  be  justly  made.^°  If  it  clearly 
appears  on  reversal  that  but  one  result  could  be  reached  on  a  retrial,  the  court 
will  order  judgment  absolute,^^  or  remand  with  specific  directions  to  the  court 


as  giving  supreme  court  original  jurisdic- 
tion. Yazoo  &  M.  V.  R.  Co.  v.  Wallace 
[Miss.]  43  So.  469.  Where  -it  Is  apparent 
tliat  the  damages  are  excessive,  but  the 
court  on  appeal  is  unable  to  determine  in 
what  amount  so  that  a  remittitur  could 
be  ordered,  the  judgment  will  be  reversed 
and  a  new  trial  granted.  Babbitt  v.  Union 
Pac.  R.  Co.  [Neb.]  110  N.  W.  1014;  Phoenix 
Assur.  Co.  V.  Maryland  Gold  Min.  &  Develop- 
ment Co.  [C.  C.  A.]  146  F.  501;  Hebbleth- 
waite  V.  Flint,  101  N.  Y.  S.  43;  In  re  Stevens, 
114  App.  Div.  607,  99  N.  Y.  S.  1070;  Acker- 
man  V.  True,  105  N.  Y.  S.  12. 

44.  Appellate  court  could  not  finally  dis- 
pose of  certain  insurance  funds  where  all 
the  claimants  were  not  parties  to  the  ap- 
peal. Nixon  V.  Malone  [Tex.  Civ.  App.]  16 
Tex.  Ct.   Rep.   715,   95   S.  W.   577. 

45.  Where  testimony  on  issue  not  decided 
by  trial  court  is  conflicting,  appellate  court 
cannot  find  facts  and  give  judgment  accord- 
ingly. Steinfeld  v.  Zeckendorf  [Ariz.]  86  P. 
7.  Where,  in  proceedings  to  set  aside  mort- 
gage foreclosure  appeal  record  shows  real 
issue  tried  was  the  validity  of  mortgage  and 
foreclosure,  leaving  other  questions  to  be 
more  fully  heard  if  foreclosure  was  set  aside, 
judgment  absolute  sliould  not  be  granted 
on  holding  mortgage  void.  Curry  v.  Wilson 
[Wash.]  87  P.  1065.  Where  trial  court  erro- 
neously awarded  rents  after  a  certain  date, 
the  supreme  court  cannot  order  an  entry  of 
judgment  for  a  reduced  amount  in  absence 
of  finding  or  agreement  of  facts  in  respect 
thereto.  Crane  v.  Cameron  [Kan.]  87  P.  466. 
Cannot  consider  erroneously  excluded  evi- 
dence as  admitted  in  passing  on  sufficiency 
of  findings  nor  determine  what  findings 
should  have  been  made  with  such  evidence 
in  the  case.  In  re  Miller's  Estate  [Utah] 
88  P.  338.  Under  Kurd's  Rev.  St.  c.  110, 
§  88,  authorizing  appellate  court  to  recite 
in  its  final  judgment,  order,  or  decree  fact 
found  by  it  where  the  final  determination 
of  sucli  court  is  based  on  findings  in  w^liole 
or  in  part  different  from  those  of  the  lower 
court,  the  appellate  court  is  not  authorized 
to  recite  in  its  judgment  findings  on  an 
issue  not  raised  below  and  to  reverse  with- 
out remanding.  Gilmore  v.  Chicago,  224  111. 
490,  79  N.  E.  596.  If  record  contains  evi- 
dence sufficient  to  establish  a  fact,  court  on 
appeal  may  find  it.  Bautz  v.  Adams  [Wis.] 
Ill  N.  W.  69. 

46.  When  the  appellate  court  reverses 
an  order  of  the  circuit  court  denying  a 
motion  to  dissolve  an  injunction  and  orders 
the  Injunction  dissolved,  the  circuit  and  not 
the  appellate  court  should  assess  the  dam- 
ages.    Fry    v.    Radzinski,    121    111.    App.    303. 

47.  Moore  v.  Price  [Tex.  Civ.  App.]  103 
S.  W.  234;  New  York  Life  Ins.  Co.  v.  Thomas 
[Tex.  Civ.  App.]  103  S.  W.  423;  Board  of 
County    Com'rs    v.    Smith    [Okl.]    89    P.    1121. 


Where  judgment  in  action  to  annul  tax  title 
annulled  title  to  other  lands  than  those 
in  which  plaintiff  claimed  an  interest,  held 
that  it  would  be  modified  to  that  extent  at 
plaintiff's  cost.  Kernan  v.  Young  [La.]  44 
So.    1. 

48.  Miller  v.  Kern  County  [Cal.]  90  P. 
119.  Under  the  municipal  court  act  where 
justice  requires  it,  the  court  may  modify 
a  judgment  absolute  for  defendant  by  direct- 
ing a  judgment  of  dismissal  without  pre- 
judice to  a  new  action.  Aetna  Life  Ins.  Co. 
V.  Deparquet,  Huot  &  Moneuse  Co.,  103  N. 
Y.  S.  800.  Where  on  appeal  to  the  general 
term  a  reversal  is  ordered  for  an  error  of 
law  in  dismissing  a  complaint,  it  may  order 
an  interlocutory  judgment  for  an  accounting 
as  the  judgment  which  should  have  been 
entered  below.  Jones  v.  Jones,  103  N.  Y. 
S.  141.  The  supreme  court  has  jurisdiction 
to  declare  a  judgment  brought  up  by  writ 
of  error  fully  paid.  Ducey  v.  Patterson 
[Colo.]  86  P.  109.  Where  from  judgment  in 
an  action  of  trespass  to  try  title  only  two 
of  a  number  of  defendants  appealed,  and 
no  error  was  complained  of  except  as  to  the 
location  of  the  west  line  of  plaintiff's  survey, 
it  was  held  that  the  appeal  carried  up  the 
€ntire  case  and  brought  before  the  appellate 
court  all  of  the  parties  in  such  a  way  as 
to  enable  it  to  determine  the  effect  of  its 
decision  upon  the  rights  of  those  who  did 
not  appeal,  and  to  render  such  judgment  as 
would  fully  protect  all  concerned.  Thomp- 
son V.  Kelley  [Tex.]   101  S.  W.  1074. 

40.  Davidson  v.  Equitable  Securities  Co. 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  95,  96  S. 
W.  787.  Heard  entirely  on  written  evidence. 
Reeder  v.  Eidson  [Tex.  Civ.  App.]  102  S.  W. 
750.  Judgment  below  held  improper  under 
findings  and  rendered  for  appellant.  Mat- 
thews V.  Fry  [N.  C]  55  S.  E.  787.  Where, 
in  a  suit  under  Rev.  St.  U.  S.  §  2326  (U.  S. 
Comp.  St.  1901,  p.  1430),  by  an  adverse  claim- 
ant to  a  mining  claim,  there  is  no  conflict 
in  the  evidence  and  the  possession  and  right 
to  patent  is  supported  by  the  evidence  so 
that  a  contrary  decree  would  not  stand,  the 
failure  of  the  court  to  find  thereon  does  not 
necessitate  a  new  trial.  Slothower  v. 
Hunter    [Wyo.]    88    P.    36. 

50.  Where  public  or  semi-public  ques- 
tions are  involved,  the  appellate  court  will 
incline  toward  finally  determining  the  merits 
of  a  controversy  rather  than  upon  mere 
technical  or  formal  issues  to  send  the  case 
back  to  the  trial  court  for  obvious,  and  not 
apparentlv  useful,  amendment.  Gordon  v. 
Doran,   100  Minn.,   343,   111  N.   W.   272. 

51.  Dawdy  v.  Baker,  123  111.  App.  72; 
Cleveland,  etc.,  R.  Co.  v.  Alfred,  123  111.  App. 
477;  Qiiincy  Gas  &  Electric  Co.  v.  O'Donnell, 
123  111.  App.  456;  McGinn  v.  New  Orleans  R. 
&  Light  Co.  [La.]  43  So.  450;  Brillion  Lumber 
Co.  V.  Barnard   [Wis.]   Ill  N.  W.   483;  Crock- 
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below.^^     This  power  is  exercised  with  great  caution  and  not  in  a  case  whene  fur- 
ther evidence  ^^  or  an  amendment  of  the  pleadings  °*  may  change  the  result. 


ett  V.  Etter,  105  Va.  679,  54  S.  E.  864;  De 
Board  V.  Camden  Interestate  R.  Co.  [W.  Va.] 
57  S.  E.  279;  Germania  Fire  Ins.  Co.  v.  Mc- 
Cliristy  [Tex.  Civ.  App.]  101  S.  W^  822;  Haynes 
V.  State  [Tex.]  100  S.  W.  912;  Gilley  v.  Har- 
rell  [Tenn.]  101  S.  "W.  424;  Ziegler  v.  Freed- 
man,  105  N.  T.  S.  283;  Dahlman  v.  Milwaukee 
[Wis.]  110  N.  W.  479.  Under  Acts,  1901,  p. 
1862,  §  14,  lield  tliat,  where  judgment  of  city 
court  of  Bessemer  foreclosing-  mechanic's 
lien  insufficiently  described  property,  taut 
complaint  and  proof  sufficiently  described  it, 
supreme  court  would  render  such  judgment 
as  should  have  been  rendered  below.  Salter 
V.   Goldberg    [Ala.]    43    So.   571. 

52.  Lindsay  v.  Lindsay,  226  111.  309,  80  N. 
E.  876;  Pierce  v.  Varn,  "Byrd  &  Co.  [S.  C] 
57  S.  E.  184.  Direction  that  the  plaintiff 
have  leave  to  vacate  the  verdict  and  substi- 
tute therefor  a  judgment  of  nonsuit  wlien 
the  remittitur  is  made  tlie  judgment  of  the 
court  below.  Zipperer  v.  Savannah  [Ga.  ] 
57  S.  E.  311.  In  Virginia  the  supreme  court 
in  reversing  a  decree  granting  a  divorce  on 
appellee's  cross  bill,  and  directing  a  dis- 
missal of  the  cross  bill  and  a  grant  of  di- 
vorce to  appellant  on  her  bill,  will  direct 
the  circuit  court  to  make  its  own  decree 
in  relation  to  alimony  and  appellant's  coun- 
sel fees.  Code  1887,  §§  2261,  2263  (Code 
1904,  p.  1123).  Davenport  v.  Davenport 
[Va.]  56  S.  E.  562.  In  North  Carolina,  where 
a  motion  to  nonsuit  is  made  and  the  re- 
quirements of  the  statute  are  followed,  and 
such  motion  denied,  and  on  appeal  to  su- 
preme court  such  decision  is  reversed,  the 
case  will  be  remanded  with  instructions  to 
enter  judgment  dismissing  the  action.  Hol- 
lingsworth  v.  Skelding,  142  N.  C.  246,  55 
S.  E.  212.  Where  no  error  has  intervened 
prior  to  entry  of  judgment,  but  court  has 
erred  in  such  entry,  as  when  judgment  is 
not  entered  according  to  law  and  findings, 
the  judgment  will  be  reversed  and  the  case 
remanded  with  direction  to  enter  proper 
judgment.  Village  of  Shumway  v.  Leturno, 
225  111.  601,  80  N.  E.  403.  Where  the  decision 
reversed  involves  a  question  of  fact,  the 
power  of  the  appellate  court  to  give  specific 
directions  on  remand  is  subject  to  the  same 
limitations  as  its  power  to  review  questions 
of  fact.  Rand  v.  Iowa  Cent.  R.  Co.,  186  N.  Y. 
58,  78  N.  E.  574.  Court  of  appeals  cannot  give 
specific  direction  on  reversal  of  judgment 
of  appellate  division  affirming  judgment. 
Where  the  judgment  of  both  the  trial 
court  and  of  the  appellate  division  involved 
the  decision  of  a  question  of  fact.  Id. 
Where  on  appeal  from  an  order  dismissing 
an  action  to  enjoin  a  blacksmith  shop  as 
a  nuisance  the  record  is  not  sufficiently 
clear  to  enable  the  court  to  determine  under 
what  conditions  the  shop  could  be  operated 
without  constituting  a  nuisance,  the  case 
will  be  remanded  with  directions  prescribing 
the  conditions  under  which  the  shop  could 
be  maintained  and  directing  an  injunction  if 
the  shop  could  not  be  operated  under  those 
conditions.  Hughes  v.  Scheurman  Bros. 
[Iowa]  112  N.  "W.  198.  Where  judgment  is 
reversed  on  account  of  omissions  in  officer's 
return    and    it    does    not    appear    whether    or 
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not  such  omission  was  due  to  error,  the 
cause  will  be  remanded  with  direction  to 
allow  officer  to  amend  or  to  dismiss  cause 
according  to  the  omission  in  return  was  a 
mere  mistake  or  not.  Abbott  v.  Abbott,  101 
Me.    343,    64   A.    615. 

53.  Lembeck  &  Betz  Eagle  Brew.  Co.  v. 
Sexton,  184  N.  Y.  185,  77  N.  E.  38;  In  re 
Froment,  184  N.  Y.  568,  77  N.  E.  9;  Dunham 
V.  Salmon  [Wis,]  109  N.  W.  959;  Powers  v. 
Worlds  Fair  Min.  Co.  [Ariz.]  86  P.  15.  It 
is  only  under  exceptional  circumstances  that 
final  judgment  on  reversal  will  be  ordered. 
Lenon  v.  Mutual  Life  Ins.  Co.  [Ark.]  98  S. 
W.  117.  Judgment  will  not  be  rendered  for 
plaintiff  tliough  the  defense  found  below  is 
without  merit  if  another  alleged  defense 
was  not  passed  on.  Elliott  v.  Morris  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  259,  98  S.  W.  220, 
On  reversal  of  judgment  holding  certificate 
of  county  clerk  no  proof  of  recording  and 
indexing  of  abstract  of  judgment,  case  re- 
manded to  enable  appellee  to  sliow  that 
there  was  not  a  proper  record  and  indexing 
of  the  abstract.  Abee  v.  Bargas  [Tex.  Civ. 
App.]  100  S.  W.  191.  Though  the  Texa.s 
court  of  civil  appeals  may  reverse  a  judg- 
ment for  plaintiff  in  an  action  on  an  insur- 
ance policy,  upon  the  ground  that  the  policy 
was  forfeited  by  nonpayment  of  the  pre- 
mium note,  it  is  error  if  the  evidence  on  that 
issue  is  conflicting  for  it  to  enter  judgment 
for  the  insured.  Reppond  v.  National  Life 
Ins.  Co.  [Tex.]  101  S.  W.  786.  Where  it 
does  not  conclusively  appear  that  case  was 
fully  developed  below,  appellate  court  will 
remand  for  new  trial  instead  of  rendering 
judgment.  Allen  v.  Anderson  &  Anderson 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  343,  96 
S.  W.  54;  Brown  Hardware  Co.  v.  Catrett 
[Tex.  Civ.  App.]  101  S.  W.  559.  Where 
nearly  four  years  elapsed  between  com- 
mencement of  suit  and  close  of  appellant's 
proofs,  case  would  not  be  remanded  in  order 
to  allow  appellant  to  introduce  further  evi- 
dence of  damages.  Junction  Min.  Co.  v. 
Springfield  Junction  Coal  Co,,  222  111,  600,  78 
N.  E.  902.  On  reversal  for  failure  to  prove 
foreign  law  on  which  plaintiff's  case  de- 
pended. Robb  V.  Washington  &  Jefferson 
College,  185  N.  Y.  485,  78  N.  E.  359.  Where 
a  tax  deed  wholly  insufficient  in  form  to 
constitute  evidence  of  title  Is  admitted  in 
evidence  upon  the  assumption  by  both  the 
parties  and  the  court  that  it  is  in  proper 
form,  attention  being  first  called  to  its  in- 
sufficiency on  appeal,  a  new  trial  will  be 
granted  to  afford  the  party  claiming  under 
it  an  opportunity  to  establish  his  title  by 
other  evidence.  Beggs  v.  Paine  [N.  D.]  109 
N.  W.  322. 

54.  "Where  a  petition  for  a  statutory  pen- 
alty contained  also  a  general  averment  of 
negligence,  on  holding  the  penalty  statute 
invalid  the  court  will  remand  for  a  trial  on 
the  Issue  of  damages.  Texas  &  P.  R.  Co.  v. 
Allen  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  256. 
98  S.  W.  450.  Upon  reversal  if  case  was  not 
fully  developed  below,  appellate  court  will 
not  direct  decree  in  favor  of  appellants  but 
will  remand  with  directions  to  allow  amend- 
ment   of    pleadingr    and    taking    of     further 
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(§  15)  D.  Findings,  conclusions,  and  opinions  on  irln'cli  decision  is  predi- 
ratcd.^^ — The  decision  may  be  rendered  by  a  quorum  of  the  justices.^"  Courts  of 
intermediate  review  are  often  required  to  find  facts  or  file  reasons  for  their  deci- 
sions/^ and  where  such  findings  have  not  been  made,  the  case  may,  on  further  ap- 
])('al,  be  remanded  therefor.^^ 

(§  15)  E.  Modifying  or  relieving  from  appellate  decree.^^ — An  appellate 
court  may  at  any  time  amend  its  judgment  to  conform  it  to  the  decision  actually 
inade.^ 

(§  15)  F.  Mandate  and  retrial.^^ — The  mandate  or  remittitur  is  usually 
withheld  for  a  time  fixed  by  the  rules  to  permit  of  motion  for  modification  '^-  or  rc- 
argument  at  the  end  of  which  time  it  is  filed  in  the  court  below, *'^  and  jurisdiction 
is  thereby  transferred  to  the  lower  court.®^     Notice  of  filing  is  sometimes  required.'^"' 


proof.  Gaither  v.  Gage  &  Co.  [Ark.]  100 
S.  W.  80.  Where  special  count  purporting  to 
be  in  assumpsit  but  in  reality  in  tort  was 
improperly  joined  with  counts  in  assumpsit, 
the  appellate  court  upon  rever.sing  judg- 
ment overruling  demurrer  to  such  special 
count  remanded  the  case  with  instructions 
to  sustain  the  demurrer,  with  leave  to  plain- 
tiff to  amend,  and  in  case  of  amendment  for 
such  further  proceedings  as  should  be 
proper.  Pennsylvania  R.  Co.  v.  Smith  [Va.] 
56  S.  E.  567.  On  reversing  decree  for  in- 
sufficiency of  the  bill  in  cause  in  which  a 
good  case  is  disclosed  by  the  evidence,  ap- 
pellate court  will  remand  cause  with  leave 
to  plaintiff  to  amend.  Toothman  v.  Court- 
ney [VV.  Va.]  57  S.  E.  415.  Where  plaintiff, 
who  has  brought  suit  for  himself  and  others 
not  connected  with  his  interest,  stands 
upon  his  amended  complaint  after  a  de- 
murrer tliereto  has  been  sustained,  the 
cause,  upon  affirmance  on  appeal,  will  not 
be  remanded  to  permit  plaintiff  to  apply  for 
leave  to  amend  to  substitute  a  cause  in  his 
own  favor  only.  State  v.  Warner  Valley 
Stock  Co.  [Or.]  87  P.  534.  In  Texas  court  of 
civil  appeals,  if  evidence  is  undisputed,  the 
rule  obtains  that  a  judgment  will  not  be 
reversed  in  order  that  pleadings  may  be 
amended  so  as  to  conform  to  tlie  facts,  but 
if  error  appears  proper  judgment  will  be 
rendered.  Stovall  v.  Gardner  [Tex.  Civ. 
App.]    103  S.  W.  405. 

55.  See  7  C.  L.  245. 

56.  Civ.  Code  1895,  §§  5622,  5832,  5833. 
Acts  1896,  p.  42.  Greene  County  v.  Wright, 
127  Ga.  150,  56  S.  E.  288.  Fact  that  special 
order  was  passed  that  case  be  heard  by  full 
court  did  not  make  failure  of  one  of  jus- 
tices who  heard  case  participate  in  decis- 
ion  fatal   to   validity   thereof. 

57.  Under  Rev.  St.  1895,  art.  1039,  requir- 
ing courts  of  civil  appeals  to  file  reasons  for 
reversal  in  all  cases,  a  cause  cannot  be  re- 
versed by  agreement  of  the  parties  without 
reasons.  Higgins  v.  Matlock  [Tex.  Civ. 
App.]  95  S.  W.  571.  The  Texas  statute,  Act 
29th  Leg.  p.  71,  adding  art.  1024a  to  chap- 
ter 17,  tit.  27,  Rev.  St.  1895,  requiring  courts 
of  civil  appeals  to  announce  in  writing  tiieir 
conclusions  upon  all  'issues  presented  to 
them  either  of  fact  or  law,  where  construed 
in  connection  with  Rev.  St.  1895,  art.  1039, 
lield  to  applj'  only  to  causes  in  wliich  writ 
of  error  will  lie  to  the  supreme  court. 
Tucker  &  Co.  v.  Freiberg  [Tex.  Civ.  App.] 
101  S.  W.  837.  Under  Acts  29th  Legislature, 
p.  71,  c.  51,  court  of  civil  appeals  is  not  re- 
quired, in  all  cases  where  assignments  of 
error   are   addressed    to   admission    or    exclu- 


sion of  evidence,  to  file  conclusions  of  fact, 
setting  out  in  full  the  evidence  admitted 
or  excluded  with  the  objections  thereto. 
Walker  v.  Dickey  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  934,  98  S.  W.  658.  Where  supreme 
court  of  a  territory  adopted  a  previous  opin- 
ion in  the  same  case  containing  findings  of 
fact,  an  objection  that  court  below  found  no 
facts  on  whicli  a  review  could  be  had  in 
Federal  supreme  court  was  untenable.  Na- 
tional Live  Stock  Bank  v.  First  Nat.  Bk.,  203 
U.   S.   296,   51  Law.   Ed.   192. 

58.  Where  question  of  fact  has  not  been 
passed  on  by  court  of  civil  appeals,  supreme 
court  cannot  pass  upon  it  but  will  senil 
back  record  for  a  finding.  Ellis  v.  Brooks 
[Tex.]  102  S.  W.  94.  When  the  supreme  court 
of  Texas  is  unable  to  review  errors  by  rea- 
son of  the  failure  of  the  court  of  civil  ap- 
peals to  pass  on  questions  of  fact,  the  cause 
will  be  remanded  to  the  latter  court  for  a 
determination  of  such  questions.  Failure  to 
determine  how  far  misconduct  of  counsel 
influenced  verdict  and  Iiow  important  was 
alleged  newly-discovered  evidence.  Parks  v. 
San  Antonio  Trac.  Co.  [Tex.]  16  Tex.  Ct.  Rep. 
186,   94   S.  W.  331. 

50.     See   7   C.   L.   245. 

00.  City  of  Durham  v.  Eno  Cotton  Mills 
[N.  C]   57  S.  E.   465. 

61.  See  7  C.  L.  245. 

62.  A  statute  providing  that  no  mandate 
shall  issue  to  the  court  below  unless  taken 
within  twelve  months  from  decision  on  ap- 
peal reversing  and  remanding  tlie  judgment 
Vjelow  does  not  apply  where  tlie  judgment  is 
affirmed  in  part  and  reversed  in  part.  Na- 
tional Bk.  V.  Kenney  [Tex.]  16  Tex.  Ct.  Rep. 
271,  94  S.  W.  328. 

6.1.  Filing  of  mandate  with  clerk  of  lower 
court  is  filing  "in  the  court."  Hollingsworth 
V.  McAndrews,  79  Ark.  185,  95  S.  W.  485. 

64.  Where  appeal  is  dismissed  without 
prejudice  to  another  appeal,  second  appeal 
may  be  taken  before  remittitur  is  filinl  in 
trial  court.  Jackson  v.  Barrett  [Idaho]  86 
P.  270.  The  taking  of  depositions  before 
mandate  is  filed  is  premature.  I'^ugate  v.  Gill, 
30  Ky.  L.  R.  731,  99  S.  W.  602.  Under  a  stat- 
ute requiring  tlie  clerk  to  remit  the  record 
to  the  lower  court  within  sixty  days  after 
judgment  on  appeal,  and  a  rule  of  tlie  court 
requiring  him  to  keep  the  papers  for  thirty 
days  in  the  absence  of  the  consent  of  the 
parties,  the  supreme  court  loses  jurisdiction 
where  the  record  is  transmitted  to  the  lower 
court  at  the  expiration  of  the  period  lim- 
ited by  the  rule  and  within  the  period  lim- 
ited by  statute,  and  a  motion  to  recall  the 
I  record   will    not    lie.      Ott    v.    Boring    [Wis.] 
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It  is  conclusive  on  the  court  below  which  must  implicitly  follow  its  directions,"^ 


111  N.  "W.  833.  Where  main  case  is  not  re- 
moved from  trial  court  by  appeal  which  re- 
sults in  dissolution  of  injunction,  trial  court 
may  assess  damages  for  granting  injunction 
before  mandate  of  reversal  is  a,ctually  filed 
with  it.  Fry  v.  Radzinski,  121  111.  App.  303. 
^Vhere  new  trial  was  granted  by  court  on 
appeal,  fact  that  no  mandate  was  sent  down 
may  be  waived  by  parties.  Courtney  v.  Min- 
neapolis, etc.,  R.  Co.,  100  Minn.  434,  111  N. 
W.  399.  Wliere  judgment  for  costs  has  been 
docketed  in  conformity  with  Supreme  Court 
rule  23  (78  Pac.  xi)  on  remand  of  case  and 
as  provided  by  Code  Civ.  Proc.  §  958,  court 
still  has  jurisdiction  to  modify  it  so  as  to 
make  it  conform  to  mandate.  Chapman  v. 
Hughes  [Cal.  App.]  86  P.  908.  Rule  requir- 
ing judgment  of  supreme  court  to  be  en- 
tered of  record  in  circuit  court  has  no  bear- 
ing on  jurisdiction  of  trial  court  to  proceed 
after  remand.  Hollingsworth  v.  McAndrews, 
79  Ark.   185,  95  S.  W.   485. 

65.  Only  necessary  where  trial  is  de- 
manded at  first  term  after  reversal.  Kirby's 
Dig.  §  6174.  Nunn  v.  Robertson  [Ark.]  97 
S.  W.  293.  Notice  required  by  Proc.  Act, 
§  83,  Laws  1885,  p.  229,  3  Starr  &  C.  Ann.  St. 
1896,  p.  3111,  c.  110,  par.  84,  of  refiling  of 
case  in  trial  court  after  reversal  and  re- 
mand, need  not  be  in  any  particular  form, 
and  is  sufficient  if  it  indicates  what  cause  it 
is  that  is  to  be  redoclceted  and  when  the 
redoclieting  is  to  talce  place.  Gage  v.  Peo- 
ple, 223  111.  410,  79  N.  B.  158.  Designation 
of  county  treasurer  as  plaintiff  instead  of 
county  collector  held  not  to  render  notice 
insufficient  where  treasurer  was  ex  officio 
collector.  Id.  Failure  to  designate  order  of 
.supreme  court  as  an  order  rever.sing  and  re- 
manding tlie  cause  was  not  fatal  to  notice, 
since  such  an  order  is  the  only  order  of  su- 
preme court  authorized  to  be  filed  in  trial 
court.     Id. 

66.  Specific  directions  wherein  to  amend 
a  decree  precludes  amendment  in  any  other 
respect.  South  Chicago  Brew.  Co.  v.  Taylor, 
126  111.  App.  498.  Circuit  court  could  not 
modify  mandate  relating  to  validity  qt  a 
patent.  Keasbey  &  Mattison  Co.  v.  American 
M.  &  C.  Co.,  148  F.  91.  Decree  of  foreclosure 
charging  a  wife's  life  estate  in  land  held  to 
conform  to  mandate  witliout  a  modification 
requested  by  her.  Burns  v.  Cooper  [C.  C. 
A.]  153  F.  148.  Mandate  construed  to  au- 
tliorize  allowance  of  reasonable  counsel  fee 
to  attorney  of  trustee  in  bankruptcy.  Page 
v.  Rogers  [C.  C.  A.]  149  F.  194.  Supreme 
court  having  held  that  without  aid  of  ex- 
trinsic evidence  it  appeared  that  there  was 
no  infringement  of  a  patent,  and  ordered  a 
new  trial,  lower  court  was  required  to  di- 
rect a  verdict  for  defendant  regardless  of 
new  evidence.  Cramer  v.  Singer  Mfg.  Co. 
[C.  C.  A.]  147  F.  917.  On  remand  with 
specific  directions  to  amend  a  decree,  the 
cause  on  reinstatement  is  not  one  for  hear- 
ing in  the  ordinary  sense  and  need .  not  be 
placed  upon  the  chancery  calendar.  Soutli 
Chicago  Brew.  Co.  v.  Taylor,  126  111.  App. 
498.  Mandate  held  not  to  justify  summary 
judgment  for  defendant  but  a  retrial  in  con- 
formity with  opinion  of  appellate  court,  and 
peremptory  instruction  for  defendant  if  the 
same  evidence  should  be  introduced.  Quisen- 
berry  v.  Chenault.  30  Ky.  L.  R.  229,  97  S.  W. 
803.     Where   mandate   did   not   include   inter- 


est, held  proper,  for  lower  court  to  enter 
judgment  without  it.  Citizens'  Nat.  Bk.  v. 
Donnell,  195  Mo.  564,  94  S.  W.  516.  On  re- 
versal with  instructions  to  render  judg- 
ment in  accordance  with  the  opinion,  all 
defenses  which  might  have  been  raised  were 
foreclosed,  and  it  was  not  error  for  lower 
court  to  refuse  to  permit  the  filing  of  new 
defenses.  Hollingsworth  v.  McAndrews,  79 
Ark.  185,  95  S.  W.  485.  Direction  to  trial 
court  to  direct  a  verdict  for  plaintiff.  West- 
ern &  A.  R.  Co.  V.  Third  Nat.  Bk.,  125  Ga. 
489,  54  S.  E.  621.  Where  a  case  has  been 
remanded  for  a  new  trial,  no  final  judg- 
ment can  be  entered  until  such  trial  has 
been  had.  Bauer  v.  Parker,  101  N.  Y.  S. 
455.  The  court  at  special  term  has  no  power 
to  correct  a  judgment  in  a  material  particu- 
lar after  the  judgment  has  been  affirmed  on 
appeal.  Ferguson  v.  Bien,  104  N.  Y.  S.  715. 
Where  case  is  tried  on  merits  and  is  re- 
manded with  direction  to  proceed  in  ac- 
cordance with  views  of  appellate  court,  it 
is  the  duty  of  trial  court  to  enter  judgment 
in  accordance  with  such  views  and  not  to 
retry  the  case.  Noble  v.  Tipton,  222  111.  639, 
78  N.  E.  927.  Where  a  judgment  for  the 
foreclosure  of  a  mortgage  is  reversed  on  the 
appeal  of  a  defendant  who  was  a  bona  fide 
purchaser,  and  the  mandate  ordered  judg- 
ment reversed  and  cause  remanded  with  di- 
rections to  enter  judgment  as  praj^ed  for  by 
the  appealing  defendant  which  was  the  dis- 
missal of  the  complaint,  that  defendant'.s 
claim  be  established  against  plaintift,  and 
that  plaintiff  be  barred  from  claiming  title, 
such  a  mandate  does  not  authorize  the  entry 
of  a  personal  judgment  in  favor  of  plaintiff 
against  person  individually  liable  on  the 
debt  for  which  the  mortgage  was  deposited 
as  collateral.  Marling  v.  Maynard,  129  Wis. 
580,  109  N.  W.  537.  Where  on  appeal  from 
refusal  to  quash  partition  proceedings  it  was 
held  that  appellant  had  not  sufficient  title  to 
authorize  him  to  object  to  the  partition,  a 
petition  by  appellant  after  remand  to  stay 
proceedings  pending  determination  of  title 
in  action  at  law  was  properly  refused  on 
ground  of  prior  adjudication.  In  re  Mc- 
Mahon's  Estate,  215  Pa.  10,  64  A.  321.  Where 
decree  is  affirmed  for  reasons  given  by  lower 
court,  sucli  reasons  will  be  treated  by  latter 
as  opinion  of  foriner.  Eureka  Fire  Hose  Co. 
V.  Eureka  Rubber  Mfg.  Co.  [N.  J.  Eq.]  65  A. 
870.  Decree  cannot  be  modified  by  trial 
court  on  points  affirmed  on  appeal.  Id.  In 
Texas  wlien  the  judgment  of  the  district 
court  is  reversed  by  tlie  court  of  civil  ap- 
peals and  judgment  rendered  by  that  court, 
it  is  proper  for  the  lower  court  to  have  the 
judgment  of  the  appellate  court  entered  of 
record  upon  its  minutes  as  its  judgment. 
Sayles'  Rev.  Civ.  St.  art.  1035.  Henry  v.  Red 
Water  Lumber  Co.  [Tex.  Civ.  App.]  102  S.  W. 
749.  And  this  it  may  do  without  citation  or 
other  notice  to  the  parties  against  whom  the 
judgment  was  rendered.  Id.  The  designa- 
tion of  two  of  the  prevailing  parties  in  a 
judgment  for  costs  on  appeal,  in  the  re- 
mittitur by  the  term,  "et  al.,"  the  judgment 
being  so  docketed  in  the  trial  court  does  not 
annul  the  judgment  as  to  the  parties  not 
named,  where  they  were  parties  to  the  ac- 
tion and  had  never  been  eliminated.  Gar- 
rigan  v.  Huntimer  [S.  D.]  Ill  N.  W.  563 
Where  a  cause  is  remanded  with  directions 
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and  mandamus  lies  to  enforce  its  commands.^^  In  like  manner  an  intermediate 
appellate  court  must  enter  judgment  in  accordance  with  the  decision  of  the  court 
of  last  resort.®*  The  trial  couct  should  order  such  restitution  ®^  and  otherwise  undo 
its  former  proceedings  '^°  as  the  decision  on  appeal  ma}^  require.  A  general  reversal 
leaves  the  case  as  though  it  had  not  been  tried  '^^  except  as  to  matters  adjudicated 
on  the  appeal/-  as  to  which  the  decision  is  the  law  of  the  case  '^  in  so  far  as  the 


to  award  the  custody  of  children  to  the 
mother  on  and  after  a  certain  date,  an  order 
awarding:  their  custody  after  the  date  and 
"until  the  further  order"  of  the  court  is  a 
compliance  therewith.  Kane  v.  Miller 
[Wash.]  86  P.  568.  Where  on  appeal  from 
judgment  enjoining  defendant  from  inter- 
fering with  .plaintiff's  operations  on  certain 
land,  it  was  determined  that  plaintiff's  rights 
had  terminated,  and  judgment  was  reversed 
and  cause  remanded  with  directions  to  dis- 
miss petition,  held  that  it  was  duty  of  trial 
court  to  restore  defendants  to  possession  of 
land,  regardless  of  fact  that  plaintiff  had 
made  improvements  pending  appeal.  Penn 
Lubricating  Co.  v.  Bay  City  Petroleum  Co., 
29  Ky.  L.  R.  1215,  96  S.  TV.  1118. 

67.  Mandamus  held  to  lie  to  enforce 
proper  fulfillment  of  mandate  where  there 
were  no  legal  obstacles  to  entry  of  decree 
pursuant  thereto,  though  chancellor  errone- 
ously found  that  there  were.  Nunn  v.  Rob- 
ertson  [Ark.]   97  S.  W.  293. 

GS.  Olschewske  v.  Summerville  [Tex.  Civ. 
App.]  95  S.  W.  1.  Case  cannot  be  reopened 
below*  for  purpose  of  hearing  new  testi- 
mony except  so  far  as  specifically  desig- 
nated by  the  supreme  court.     Id. 

69.  In  applying  the  doctrine  of  restitu- 
tion after  reversal,  the  nature  of  the  action 
and  tlie  peculiar  facts  of  the  case  must  be 
considered.  Where,  pending  appeal  from 
judgment  for  plaintiff  In  detinue,  plaintiff 
to  whom  property  had  been  delivered  sold 
same,  trial  court  after  reversal  and  re- 
mand would  not  be  compelled  to  issue  order 
of  restitution  or  for  alternate  relief  by  pay- 
ment of  value  and  damages.  Ex  parte  Well- 
den  [Ala.]  42  So.  632.  Where  upon  reversal 
of  a  decree  for  plaintiff,  in  an  action  in- 
volving title  to  real  estate,  the  appellate 
court,  through  oversight,  dismisses  the  com- 
plaint Instead  of  remanding  the  cause,  the 
trial  court  should,  after  proper  notice,  make 
restitution  of  what  was  taken  under  Its  er- 
roneous decree,  and  appellants  have  a  clear 
remedy  at  law.  Therefore  a  writ  of  restitu- 
tion will  not  be  granted.  Foster  v.  Beidler 
[Ark.]    98   S.   W.    968. 

70.  Where  a  judgment  has  been  reversed 
on  error  and  remanded  without  specific  di- 
rections, the  trial  court  should  retrace  its 
steps  to  the  point  where  the  first  material 
error  occurred,  and  from  that  point  the 
trial  should  progress  anew,  unless  from  the 
nature  of  the  error,  or  the  connection  in 
which  it  occurred,  a  trial  de  novo  is  neces- 
sary to  correct  it.  Colby  v.  Foxworthy  [Neb.] 
110  N.  W.  857.  But,  where  the  court  pro- 
ceeds to  try  the  case  de  novo,  it  is  not  at 
liberty  to  disregard  the  evidence  taken  and 
enter  judgment  on  the  findings  of  the  former 
trial.  Id.  The  court  on  appeal  will  not  re- 
view the  sufficiency  of  the  evidence  taken  at 
a  second  trial  where  the  judgment  appealed 
from  was  entered  upon  findings  made  at  a 
former  trial.  Id.  Where  upon  reversal  and 
remand    without    directions    the    trial    court 


permitted  plaintiff  to  file  an  amended  peti- 
tion, subsequently  striking  it  out  on  motion 
as  a  departure,  and  entering  judgment  upon 
the  record,  a  reversal  of  the  order  striking 
out  tlie  amended  petition  is  in  effect  a  de- 
termination that  the  case  was  not  to  be  de- 
cided upon  the  findings  made  upon  the  first 
trial  in  the  district  court,  and  it  was  then 
too  late  for  either  party  to  insist  that  the 
first  mandate  required  the  decree  to  be  en- 
tered on  such  findings.     Id. 

71.     Zerulla    v.    Supreme    Lodge    O.    M.    P., 

223  111.  51S,  79  N.  B.  160;  Hartford  F.  Ins. 
Co.  V.  Enoch,  79  Ark.  475,  96  S.  W.  393; 
George  Green  Lumber  Co.   v.   Nutriment  Co.. 

224  111.  234,  79  N.  E.  621.  A  general  reversal 
witliout  specific  directions  awards  a  new 
trial.  Riley  v.  Loma  Vista  Ranch  Co.  [Cal. 
App.]  89  P.  849.  Where,  upon  a  reversal  of 
a  judgment  for  a  defendant,  a  judgment  is 
entered  against  him  on  motion  on  the  find- 
ings of  fact  made  against  his  codefendants, 
there  is  not  a  new  trial  within  Code  Civ. 
Proc.  §  656.  Id.  Where  a  judgment  is  re- 
versed because  the  findings  are  not  sus- 
tained by  the  evidence,  such  findings  are  of 
no  further  effect,  and  a  subsequent  judg- 
ment cannot  be  based  tliereon.  Id.  Where 
an  appellate  court  does  not  decide  a  case  on 
its  merits  but  reverses  and  remands  it  for 
error  of  law  preceding  verdict,  appellant  is 
entitled  to  a  new  trial.  Seymour  v.  Rich- 
ardson Fueling  Co.,  123  111.  App.  401.  Plain- 
tiff claimed  title  to  certain  lands  as  accre- 
tion, while  defendant  asserted  that  it  first 
appeared  as  an  island  and  by  accretion 
thereto  became  attached  to  plaintiff's  land. 
The  court  found  for  defendant  and  on  ap- 
peal it  was  held  that  the  evidence  justified 
the  finding  but  the  court  erred  in  not 
awarding  plaintiff  a  strip  not  included  in 
the  island,  and  a  general  order  of  reversal 
was  made.  Held  that  plaintiff  could  re- 
litigate  his  original  claims.  Glassell  v. 
Hansen,  149  Cal.  511,  87  P.  200.  Where  upon 
appeal  from  a  judgment  refusing  to  grant 
a  new  trial  there  is  a  reversal  and  remand 
for  proceedings  consistent  with  the  opinion, 
and  the  opinion  simply  decides  that  on  tlie 
facts  presented  appellants  are  entitled  to  a 
new  trial,  the  rights  of  the  parties  are  not 
concluded,  but  they  are  remitted  to  the  trial 
court  for  a  trial  of  the  matters  in  issue. 
Fugate  V.  Gill,  30  Ky.  L.  R.  731,  99  S.  W.  602. 

73.  Western  &  A.  R.  Co.  v.  Third  Nat. 
Bk.,  125  Ga.  489,  54  S.  E.  621.  Where  a  case- 
is  remanded  with  directions  that  a  new  trial 
be  granted,  "or  If  either  party  does  not 
care  to  Introduce  new  testimony  the  court 
may  make  findings  of  fact  and  conclusions 
of  law  and  enter  judgment,"  etc.,  and  plain- 
tiff elects  to  submit  his  case  on  tlie  evi- 
dence of  the  former  trial,  the  judgment  will 
not  be  disturbed  on  the  ground  that  no  evi- 
dence was  introduced,  and  nonsuit  ought  to 
have  been  granted.  Huber  v.  Mother  Aurelia 
of  St.  Joseph's  Hospital  [Idaho]  89  P.  942. 
Where    chancellor    found   that   land    In    con- 
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evidence  is  in  legal  effect  the  sameJ*     A  party  may  amend  his  pleadings  "  and 


troversy  belonged  to  defendants  and  dis- 
missed action,  and  hence  did  not  adjudicate 
p.Iaintiff's  claim  for  rents  and  damages,  held 
that  reversal  of  judgment  with  directions  to 
enter  decree  for  plaintiffs  necessarily  im- 
plied that  court  should  enter  decree  for  re- 
covery of  land  and  adjudicate  any  rights 
flowing  therefrom,  and  that  failure  of  ap- 
pellate court  to  direct  finding  for  plaintiffs 
on  question  of  rents  and  damages  was  not 
decision  that  they  were  not  entitled  thereto. 
Munn  V.  Robertson  [Ark.]   97  S.  W.  293. 

Liimited  retrial  may  be  ordered.  Smith  v. 
Whittlesey  [Conn.]  63  A.  1085.  "Where  in 
an  action  for  injuries  the  only  error  related 
to  the  assessment  of  damages  the  circuit 
court  of  appeals  had  jurisdiction  on  reversal 
to  limit  retrial  to  the  question  of  damages. 
Kev.  St.  §  701.  Farrar  v.  T\''heeler  [C.  C.  A.] 
145  F.  482.  Where  a  portion  of  the  verdict 
v.'as  unauthorized,  court  would  not  direct 
that  only  the  amount  of  that  portion  be 
found  and  deducted  from  verdict  already 
rendered.     Id. 

73.  Illinois  Cent.  R.  Co.  v.  Stith's  Adm'x, 
30  Ky.  L.  R.  531,  99  S.  "W.  303;  Fidelity  & 
Casualty  Co.  v.  Southern  R.  News  Co.  [Ky.] 
103  S.  W.  297;  Brackett  &  Co.  v.  Americus 
Grocery  Co.,  127  Ga.  672,  56  S.  E.  762;  Hol- 
lingsworth  v.  McAndrew,  79  Ark.  185,  95  S. 
TV\  485;  Reilly  v.  Freeman,  109  App.  Div.  4, 
95  N.  Y.  S.  1069;  Gray  v.  Merchants'  Ins.  Co., 
125  111.  App.  370;  National  L.  Ins.  Co.  v.  An- 
derson [Ky.]  102  S.  W.  323.  The  court  on 
retrial  is  bound  by  a  decision  of  the  appel- 
late court  that  questions  of  contributory  neg- 
ligence and  assumption  of  risk  were  for  the 
jury.  Kiernan  v.  Eidlitz,  100  N.  Y.  S.  731. 
In  so  far  as  instructions  are  not  criticised 
on  appeal,  they  are  in  legal  effect  approved, 
and  it  is,  therefore,  proper  to  give  them  on 
the  second  trial.  National  L.  Ins.  Co.  v.  An- 
derson [Ky.]  102  S.  W.  323.  All  questions 
which  were  presented  to  the  appellate  court 
by  the  record  are  concluded  by  its  opinion, 
whether  passed  on  in  the  opinion  or  not. 
Id.  Where  judgment  on  directed  verdict  had 
been  reversed  on  the  ground  that  the  evi- 
dence Avas  sufficient  to  take  the  case  to  the 
jury,  the  court  is  without  power  in  a  sub- 
.sequent  trial  to  set  aside  the  verdict"  on  the 
ground  of  the  insufficiency  of  the  evidence. 
Hensley  v.  Davidson  Bros.  Co.  [Iowa]  112 
N.  W.  227.  Where  issues  are  fixed  by  de- 
cision retrial  must  be  conferred  thereto. 
Kincheloe  v.  Smith  [Ky.]  102  S.  W. '  335. 
Prayer  for  instruction  not  discussed  or  ap- 
proved on  appeal  need  not  and  if  erroneous 
should  not  be  granted  on  retrial.  Baltimore 
Belt  R.  Co.  V.  Sattler  [Md.]  64  A.  507.  W^here 
overruling  of  demurrer  to  complaint  is  re- 
versed, judgment  sustaining  the  demurrer 
must  be  entered  on  remand,  no  change  in 
pleadings  having  been  made.  Converse  v. 
Aetna  Nat.  Bk.  [Conn.]  65  A.  1064.  Adjudi- 
eation  of  reviewing  court  must  be  given 
effect  by  trial  court  on  remand,  though 
there  is  no  specific  direction  in  the  remitti- 
tur, as  where  in  suit  challenging  validity 
of  license  to  keep  dram  shop  on  certain 
premises  the  supreme  judicial  court  held 
that  the  license  was  invalid,  it  was  the  duty 
of  the  trial  court  to  enter  judgment  of 
ouster,  though  the  remittitur  contained  no 
such  direction,  and  it  was  improper  to  al- 
low the  filing  of  additional  pleas  or  to  have 


other  evidence.  Griesbach  v.  People,  226  111. 
65,  80  N.  E.  734.  Upon  second  trial  after 
judgment  on  appeal  eliminating  every  issue 
but  one,  it  is  not  error  to  refuse  to  give  an 
instruction  on  any  other  issue.  Illinois  Cent. 
U.  Co.  V.  Stith's  Adm'x,  30  Ky.  L.  R.  531,  99 
S.  W.  303.  Where  an  instruction  is  upheld 
on  appeal,  it  is,  upon  a  second  trial  below, 
the  law  of  the  case.  Illinois  Cent.  R.  Co.  v. 
Houchins  [Ky.]  101  S.  W.  924.  Supreme 
court  not  bound  on  retrial  by  findings  of 
fact  by  court  of  errors  and  appeals  unless 
facts  are  same  as  on  former  trial.  Sisters 
of  Charity  of  St.  Elizabeth  v.  Corey  [N.  J. 
Err.  &  App.]  65  A.  500.  Same  rule  applies 
as  to  facts  involved  in  a  mixed  question  of 
law  and  fact.     Id. 

74.  Holding  that  facts  proved  did  not 
show  waiver  held  not  res  adjudicata  on  re- 
trial in  lower  court  at  which  evidence  was 
materially  different.  Hartford  F.  Ins.  Co.  v. 
Enoch,   79  Ark.  475,  96  S.  W.  393. 

75.  Commonwealth  v.  Barker  [Ky.]  103  S. 
"W.  303;  Hollingsworth  v.  Barrett  [Ky.]  102 
S.  W.  330;  Fugate  v.  Gill,  30  Ky.  L.  R.  731, 
99  S.  W.  602.  Upon  reversal  of  an  order  sus- 
taining a  bill  of  interpleader  on  the  ground 
that  the  amount  the  interpleader  admits  to 
be  due  is  less  than  that  demanded  by  one  of 
the  claimants,  if  the  discrepancy  is  small, 
the  interpleader  on  remand  may  amend  his 
allegation  as  to  the  amount  due.  Smith  v. 
Grand  Lodge  A.  O.  U.  W.  [Mo.  App.]  101  S. 
W.  662.  The  filing  by  appellants  of  an 
amended  pleading  before  the  mandate  had 
been  filed  as  required  by  the  Kentucky  stat- 
ute. Civil  Code  of  Practice,  §  761,  was  pre- 
mature, and  it  was  proper  for  the  lower 
court  to  strike  it  from  the  record.  Fugate 
V.  Gill,  30  Ky.  L.  R.  731,  99  S.  W.  602.  Where 
judgment  in  favor  of  county  enjoining  issuer 
of  tax  deed  was  reversed  because  it  did  not 
find  amount  due  purchaser  by  county,  it  was 
proper  to  allow  county  to  file  replication  on 
remand  if  necessary  to  let  in  evidence  as  to 
amount  thus  due.  Butts  v.  Peoria  County, 
226  111.  270,  80  N.  E.  765.  On  affirmance  by 
court  of  appeals  of  judgment  of  appellate 
court  affirming  an  order  overruling  a  de- 
murrer, express  leave  to  the  demurrant  to 
plead  over  is  not  necessary  where  such  leave 
is  granted  by  the  judgment  aflSrmed.  Cas- 
sidy  V.  Sauer  [N.  Y.]  80  N.  E.  625.  An 
amendment  involving  a  change  of  theory  is 
not  allowable  when  it  will  require  a  new 
trial  upon  an  issue  finally  disposed  of  by 
the  appellate  court.  "V^'here  deed  was  held 
void  on  account  of  nondelivery,  and  case  was 
remanded  with  direction  to  proceed  in  ac- 
cordance with  views  of  appellate  court,  an 
amendment  alleging  that  the  deed  was  in- 
tended as  a  testamentary  disposition  of  the 
property  was  not  allowable.  Noble  v.  Tip- 
ton, 222  111.  639,  78  N.  E.  927.  Where  a  com- 
plaint is  held  defective  on  appeal,  the  plain- 
tiff may  on  paying  the  taxable  costs  of 
the  appellate  courts  amend  his  pleadings. 
House  V.  Carr,  103  N.  Y.  S.  929.  The  special 
term  has  power  to  amend  a  complaint  so  as 
to  make  it  conform  to  a  decision  of  the 
court  of  appeals,  though  an  order  dismissing 
the  complaint  was  affirmed  by  the  Ijitter 
court  with  leave  to  the  plaintiffs  to  "apply 
to  the  supreme  court  for  such  relief  as  they 
may  be  advised."  Town  of  Palatine  v.  Cana- 
joharie  Water  Supply  Co.,   101  N.   Y.   S.   810. 
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introduce  additional  evidence,'*^  and  a  new  trial  for  newly  discovered  evidence  "  or 
other  cause  not  involved  in  the  appeal  "*  is  sometimes  allowed  after  affirmance. 

§  16.  Rehearing  and  relief  thereon.''^ — After  final  decision,  a  motion  for  re- 
hearing may  in  the  discretion  of  the  court  ^°  be  entertained  to  correct  error  oi' 
oversight  of  the  court.^^  A  motion  based  on  points  not  urged  at  the  hearing,^'-  or 
one  which  is  a  mere  reargument  of  points  decided,^^  will  not  be  considered  except 
in  cases  of  great  doubt  or  where  there  was  a  dissenting  opinion,f*  nor,  as  a  rule, 
will  amendments  of  the  record  be  allowed.*^^  On  grant  of  a  rehearing,  the  case 
Stands  as  if  there  had  been  no  hearing,**'  unless  the  rehearing  is  restricted  in  scope.*' 
The  petition  for  rehearing  must  be  respectful  in  tone,®*  and  be  filed  within  th'' 
time  limited  ®^  and  before  Jurisdiction  is  lost,*^^  the  filing  thereof  not  operating  a- 


Where  on  a  former  trial  the  case  was  tried 
upon  the  issue  as  to  whether  an  exclusive 
agency  for  the  sale  of  land  was  broken  by  a 
sale  made  by  the  owner  personally,  and  de- 
cided on  appeal  upon  that  issue,  on  a  sub- 
sequent trial  the  plaintiff  cannot  amend  so 
as  to  set  up  an  issue  that  tlie  contract  was 
broken  by  a  sale  through  another  agent. 
Ingold  V.  Symonds  [Iowa]  111  N.  W.  802. 
Where  petition  warranted  only  recovery 
of  nominal  damages,  but  was  sufficient  to 
that  extent,  held  that,  on  reversal  of  judg- 
ment for  defendant  and  remand,  he  might 
have  leave  to  amend.  Sheplierd  v.  Gambill, 
29  Ky.  L.  R.  1163,  96  S.  W.  1104. 

7U.  Where  judgment  in  favor  of  county 
enjoining  cleric  from  issuing  tax  deed  was 
reversed  generally  because  it  did  not  find 
amount  due  holder  of  certificate,  it  was 
proper  on  remand  to  receive  evidence  of 
amount  so  due.  Butts  v.  Peoria  County,  226 
111.  270,  80  N.  E.  765.  Where  defendant's  ex- 
ceptions to  denial  of  motion  to  dismiss  for 
lack  of  evidence  were  sustained.  Clark  v. 
Middleton    [N.   H.]    66   A.   115. 

77.  The  trial  court  has  power  to  grant  a 
new  trial  on  the  ground  of  newly-discovered 
evidence,  though  its  judgment  has  been  af- 
firmed by  tlie  supreme  court  of  the  United 
States.  James  McCreery  Realty  Corp.  v. 
Equitable  Nat.  Bk.,  102  N.  T.  S.  975. 

78.  The  trial  court  has  power  to  grant  a 
new  trial  in  an  action  for  the  obstruction  of 
a  highway  on  the  ground  that  while  the 
title  to  the  land  was  in  the  United  States 
a  township  could  not  acquire  title  by  user, 
though  a  judgment  against  the  defendant 
was  aflSrmed  on  appeal  where  that  question 
was  not  presented.  Parkey  v.  Galloway 
[Mich.]   14  Det.  Leg.   N.   34,  111  N.  W.   348. 

79.  See  7  C.  L.   248. 

80.  Twaddle   v.   Winters    [Nev.]    89   P.   289. 

81.  Misstatement  in  opinion  as  to  who 
sent  a  certain  letter,  not  affecting  the  result, 
not  ground  for  reliearing.  Guillaume  v.  K.  S. 
D.  Fruit  Land  Co.    [Or.]    88   P.   586. 

82.  Brandon  v.  West  [Nev.]  88  P.  140; 
Pomeroy  v.  Wimer  [Ind.]  79  N.  E.  446;  Pitts- 
burgh, etc.,  R.  Co.  V.  Lightheiser  [Ind.]  78 
N.  E.  1033;  Aetna  L.  Ins.  Co.  v.  Stryker  [Ind. 
App.]  78  N.  E.  245;  Supreme  Tribe  of  Ben 
Hur  V.  Miller,  122  111.  App.  489;  Supreme 
Hive  of  Ladies  of  Maccabees  v.  Harrington 
[111.]  81  N.  E.  533.  Too  late  on  rehearing  for 
debtor  to  claim  that  amount  due  was  less 
than*admltted  in  pleading.  Trabue  v.  Wade 
[Tex  Civ.  App.]  15  Tex.  Ct.  Rep.  591,  95  S. 
W.  616.  New  case  cannot  be  made  on  peti- 
tion for  rehearing,  nor  can  matters  then  be 
insisted   upon   which   were   not   presented   in 


the  original  case.  Long  v.  Garey  Inv.  Co. 
[Iowa]  112  N.  W.  550.  Claim  that  statute 
was  unconstitutional  not  made  in  original 
brief  cannot  be  made  on  reliearing.  See 
Sup.  Ct.  Rule  22  (55  N.  E,  v).  Indianapolis 
St.   R.  Co.  V.  Kane    [Ind.]    81  N.  E.  721. 

83.  With  reference  to  costs  of  interven- 
tion and  opposition,  the  rule  laid  down  on 
hearing  is  the  law  of  the  case  on  rehearing. 
Campbell  v.  Campbell  Co.,  117  La.  418,  41  So. 
702. 

84.  The  fact  that  one  of  the  justices  did 
not  concur  in  the  opinion  as  to  one  of  tlie 
points  decided  is  not  ground  for  a  rehear- 
ing as  to  such  point.  Moon  v.  Pere  Mar- 
quette R.  Co.,  143  Mich.  125,  13  Det.  Leg.  N. 
255,  108  N.  W.  78. 

85.  Schneider  v.  Metcalf  [Iowa]  109  N.  W. 
298;  Smith  v.  Gustin  [Ind.]  81  N.  E.  722. 
Tliat  amendment  of  record  showing  entry  of 
judgment  appealed  from  was  served  on  op- 
posing counsel  and  mailed  to  clerk  for  filing 
is  not  sufficient  to  warrant  allowance  of 
such  an  amendment  on  reliearing  after  dis- 
missal of  appeal,  original  amendments  never 
having  been  filed  by  clerk.  Schneider  v. 
Metcalf  [Iowa]  109  N.  W.  298.  If  no  valid 
excuse  is  offered  why  jurisdictional  facts 
were  omitted  in  record,  motion  will  be  over- 
ruled. Bower' V.  Legg  [Tex.  Civ.  App.]  101 
S.  W.   839. 

86.  Fleisher  Bros.  v.  Hinde,  122  Mo.  App. 
218,  99  S.  M^.  25. 

87.  The  judgment  from  which  a  restricted 
rehearing  is  granted  continues  to  stand,  and 
is  decisive  of  all  issues  not  embraced  in  thi- 
order  of  rehearing.  Levy  v.  Levy,  117  La 
779,   42  So.   267. 

88..  Brief  on  a  motion  for  a  rehearing  lield 
so  disrespectful  and  discourteous  in  its  ref- 
erence to  the  opinion  of  the  court  on  thf- 
former  hearing  as  to  justify  its  being 
stricken  from  the  files  of  the  supreme  court. 
Lynch  v.  Ryan   [Wis.]   112  N.  W.   427. 

89.  Under  rules  of  court,  motion  for  re- 
hearing filed  after  adjournment  of  term  at 
which  decision  was  rendered  will  not  be 
considered.  Greene  County  v.  Wright,  127 
Ga.  150,  56  S.  E.  288.  The  rule  of  the  cir- 
cuit court  of  appeals  requiring  a  petition  for 
rehearing  to  be  filed  within  thirty  days  after 
filing  of  opinion  is  one  of  convenience  and 
should  not  be  enforced  where  the  point 
raised  is  a  reversal  of  the  authority  on 
which  decision  was  based  after  time  for  pe- 
tition to  rehear  but  before  the  court  had 
lost  jurisdiction  over  judgment  by  expira- 
tion of  term.  Unltype  Co.  v.  Long  [C.  C.  A.] 
149  F.  196. 

90.  A  motion  for  a  rehearing  as  used  in  h 


9  Cur.  Law. 


APPEAL  AND  REVIEW  §  17. 


231 


a  stay.»^  Amendment  of  the  petition  before  hearing  thereon  may  be  allowed/'- 
Renewal  of  a  motion  once  denied  will  rarely  be  allowed.®^ 

§  17.  Liability  on  hands  and  damages  and  penalties  for  delay.^* — Where  the 
appeal  was  wholly  ineffectual/^  the  bond  is  without  consideration.  Bonds  given 
on  successive  appeals  are  cumulative.»«  An  assignee  pendente  lite  of  the  respond- 
ent's cause  of  action  may  recover  on  the  supersedeas  bond.''' 

In  the  absence  of  fraud,  mistake,  or  circumstances,  working  an  estoppel,  a 
surety  on  a  supersedeas  bond  can  be  held  only  for  consequences  of  the  proceedings 
in  which  the  instrument  was  given,''^  and  his  liability  cannot  extend  beyond  the 
terms  of  the  bond,^''  and  arises  only  on  breach  of  its  conditions.^  It  is  immaterial 
to  such  liability  that  the  loss  was  not  by  fault  of  the  appellant.-  Interest  may  be 
cliarged  against  a  surety  from  the  time  his  liability  is  fixed." 

A  surety  .is  estopped  by  the  judgment  against  his  principal  *  and  by  the  recitals 
of  the  bond.=  Where  no  judgment  is  rendered  against  the  appellant  because  of  a 
discharge  in  bankruptcy,  the  sureties  on  the  appeal  bond  will  not  be  lial^le,^  but 
discharge  of  the  principal  after  judgment  will  not  affect  the  liability  of  the  sure- 


statute  requiring  the  presence  of  the  record 
in  the  appellate  court  for  the  purpose  of 
such  motion  does  not  refer  to  a  motion  for 
a  rearg-ument  which  is  a  motion  in  the  na- 
ture of  a  motion  for  a  rehearing.  Ott  v. 
Boring   [Wis.]   Ill  N.  W.  833. 

91.  The  mere  filing  of  a  petition  for  a 
rehearing  does  not  operate  to  suspend  a 
.judgment  or  to  continue  in  force  a  restrain- 
ing order  previously  granted  by  one  of  the 
.iustices  of  the  supreine  court,  under  §  4148 
of  the  code,  unless  the  court  or  one  of  the 
.justices  so  order.  State  v.  Cahill,  131  Iowa, 
286,   108  N.  W.  453. 

92.  Where  a  motion  for  leave  to  assign 
nn  additional  reason  as  a  ground  for  a  re- 
hearing was  made  on  notice  and  filed  with- 
in six  days  after  the  filing  of  the  petition 
for  a  rehearing  and  before  the  petition  had 
been  considered,  the  application  should  be 
granted.  Denver  &  R.  G.  R.  Co.  v.  Burchard 
[Colo.]    86  P.  749. 

93.  Where  a  petition  for  9,  rehearing  has 
been  denied,  a  motion  to  modify  or  vacate 
the  decision  on  alleged  error,  in  a  control- 
ling matter  of  law  which  was  not  advanced 
on  the  original  hearing,  will  be  dismissed. 
Brandon  v.  West  [Nev.]  88  P.  140.  A  sec- 
ond application  for  a  rehearing  after  the 
denial  of  the  first  will  not  be  entertained. 
Id.  In  Louisiana  a  rehearing  cannot  be  had 
after  .iudgment  on  rehearing  unless  per- 
mission for  the  second  rehearing  is  reserved. 
.Succession  of  Morere,  117  La.  543,  42  So.  132. 

94.  See  7  C.  L.  249. 

95.  Appeal  dismissed  for  lack  of  jurisdic- 
tion. Davis  v.  Huth  [Wash.]  86  P.  654.  No 
action  lies  on  an  appeal  bond  given  on  ap- 
peal from  a  judgment  at  law  in  a  Federal 
court.  United  States  v.  Morris'  Heirs,  153 
F.  240. 

96.  Obligee  may  proceed  upon  either  or 
both  until  he  has  obtained  satisfaction. 
Obligors  in  one  could  not  defend  that  cred- 
itor had  brought  suit  upon  the  other.  Fidel- 
ity Deposit  Co.  V.  Cooney,  127  111.  App.  523. 

97.  Ellis  V.  Cross,  6  Ind.  T.  268,  97  S.  W. 
1030. 

98.  Under  a  statute  providing  that  an  un- 
dertaking on  appeal  to  the  circuit  court 
shall  be  conditioned  that  appellant  "will 
diligently  prosecute  his  appeal  to  effect  and 


pay  all  damages  and  costs  which  may  be 
awarded  against  him  on  such  appeal,"  a 
surety  on  a  bond  given  on  appeal  from  the 
county  to  the  circuit  court  is  not  liable  for 
costs  incurred  on  an  appeal  to  the  supreme 
court.  Breed  v.  Weed  [Wis.]  110  N.  W.  197. 
Where  the  recovery  of  land  and  not  of  the 
buildings  thereon  is  sought  in  a  suit  of  un- 
lawful detainer,  recovery  cannot  be  had  on 
the  supersedeas  bond  for  detention  of  the 
buildings  pending  appeal.  Ellis  v.  Cross,  6 
Ind.  T.  268,   97  S.  W.   1030. 

99.  Under  a  bond  obligating  a  surety  in 
case  of  the  affirmance  of  the  order  appealed 
from  to  make  restitution  of  a  certain  amount 
by  depositing  it  to  the  credit  of  the  respond- 
ent in  a  certain  bank,  a  judgment  requiring 
the  payment  of  the  amount  to  the  respond- 
ent is  erroneous.  Mossein  v.  Empire  State 
Surety  Co.,  102  N.  Y.  S.   1013. 

1.  Party  who  by  appeal  gained  the  right 
to  further  possession  of  land  for  ten  months 
held  to  have  so  far  prosecuted  appeal  to 
effect  as  to  preclude  recovery  on  supersedeas 
bond  for  use  and  occupation  during  that 
time.  Crane  v.  Buckley,  203  U.  S.  441,  51 
Law.  Ed.  260. 

2.  A  supersedeas  bond  given  by  an  ap- 
pealing mortgagor  in  foreclosure  under 
which  he  holds  the  property  subject  to  final 
orders  is  a  forthcoming  bond,  ani  where  the 
property  is  destroyed  by  fire  pending  ap- 
peal, the  obligors  are  liable.  Perry  v.  T.y- 
coma  Mill  Co.   [C.  C.  A.]   152  F.  115. 

3.  Mossein  v.  Empire  State  Surety  Co.,  102 
N.   Y.   S.   1013. 

4.  That  property  was  not  covered  by  a 
mortgage  as  it  was  adjudged  to  be  oy  :lc- 
cree  of  foreclosure.  Perry  v.  Tacoma  Mill 
Co.   [C.  C.  A.]   152  F.  115.  ■ 

5.  Estopped  to  deny  the  validity  of  tlie 
judgment  recited  therein.  McCarthy  v.  Al- 
phons  Custodis  Chimney  Const.  Co.,  125  111. 
App.  119.  Not  estopped  to  deny  the  exist- 
ence of  the  judgment  recited  in.  the  bond 
where  on  appeal  appellee  procures  a  dis- 
missal on  the  ground  that  he  had  obtained 
no  judgment.  Linvill  v.  McDowell,  127  111. 
App.  303. 

6.  Otto  Young  &  Co.  v.  Howe  [Ala  ]  43 
So.  488. 
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ties.''     Summary  judgment  against  the  sureties  in  the  appellate  court  is  proper  only 
(;n  statutory  authorization.* 

Damages  and  penalties  for  delay  ®  are  allowed  in  some  states. 

§  18.     Costs  ^^  on  proceedings  for  review  are  elsewhere  treated. 


A.PPEARANCE. 


§  1.  General;  Special;  What  Constitutes 
Each  (232).  General  Appearance  (232).  Ap- 
peal (234).     A  Special  Appearance  (234). 


§  2.     Who   May  Make   or  Enter    (23f»). 
§  3.     Effcft    (235).      Withdrawal    or    Vaca- 
tion    (236). 


This  topic  deals  only  with  appearance  as  giving  jurisdiction.  Waiver  of  non- 
jurisdictional  defects  by  failu;'re  to  nialco  timely  objection  is  elsewhere  treated. ^^ 

§  1  General;  special;  what  constitutes  each.  General  appearance.^- — The 
general  rule  is  that  an  appearance  for  any  other  purpose  than  to  question  the  juris- 
diction is  general. ^^  Every  appearance  not  limited  in  terms  is  general.^*  Any  step 
looking  to  a  hearing  on  the  merits  is  a  general  appearance;  thus  one  appears  geu- 
c-rally  by  requesting  time  to  plead/^  asking  a  continuance/''  filing  a  counterclaim/^ 
answer/*  or  demurrer/"  or  proceeding  to  set  aside  an  ex  parte  order/*^  dissolution 
of  an  attachment  by  giving  the  statutory  bond  to  pay  any  judgment  which  may 
be  recovered/^  participating  in  the  trial/^  or  filing  a  motion  challenging  a  judg- 


7.  Slusher  v.  Hopkins,  30  Ky.  L..  R.  257,  97 
S.  W.  1128. 

8.  Under  Rev.  St.  1895.  art.  1028,  upon 
appeal  *to  the  court  of  civil  appeals  from  a 
separable  judgment  if  the  court  afRrms  the 
personal  judgment  against  appellant  but  sets 
aside  that  part  of  the  judgment  foreclosing 
a  lien,  the  appellate  court  will  render  judg- 
ment against  the  sureties  on  the  appeal 
Ijond.  Russell  v.  Deutschman  [Tex.  Civ. 
App.]  100  S.  W.  1164.  Damages  on  a  su- 
persedeas will  be  aw^arded  on  dismissal  of 
an  appeal  taken  by  a  county  or  other  mu- 
nicipality, though  it  may  be  impracticable 
to  collect  the  judgment.  Nelson  County  v. 
Bardstown,  30  Ky.  L.  R.  408,  97  S.  W.  765. 
Failure  to  award  damages  on  a  supersedeas 
on  dismissal  of  an  appeal  is  a  mere  clerical 
error  which  may  be  corrected  on  motion, 
though  time  for  reliearing  has  expired.  Id. 
Damage.s  will  be  awarded  on  a  supersedeas 
where  appeal  is  dismissed  for  want  of  ju- 
risdiction and  judgment  is  for  the  payment 
of  money.  Id.  It  Is  only  where  there  has 
been  a  recovery  of  a  money  judgment  or  de- 
cree that  a  summary  judgment  against  the 
sureties  on  the  supersedeas  bond  is  author- 
ized. Their  liability  in  other  respects  on  the 
bond  must  be  tested  by  an  action  at  law  on 
the  bond  after  the  decree  has  been  executed. 
Boiling  v.  Fitzhugh   [Ark.]   101  S.  W.  173. 

9.  See  5  C.  L.  247.  Appeal  in  action 
against  carrier  for  damages  for  loss  of  bag- 
gage held  taken  for  delay  only,  and  ten  per 
cent,  penalty  allowed.  Ft.  Worth  &  R.  G. 
R.  Co.  v.  McCarty  tTex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  810,  94  S.  W.  178.  Where  trivial 
error  was  consented  to  below.  Ellis  v.  Na- 
tional City  Bk.  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Hep.  892,  94  S.  W.  437.  Penalty  imposed  for 
delay  where  questions  presented  had  been 
repeatedly  passed  upon.  City  of  Chicago  v. 
lilaine,  126  111.  App.  102. 

10.  See  Costs,   7  C.  L.   956. 

11.  See  Saving  Questions  for  Review,  8 
C.  L.  1822,  and  topics  dealing  with  the  par- 
ticular proceeding  in  question. 


12.  See  7  C.  L.  251. 

13.  Zobel  V.   Zobel    [Cal.]    90  P.   191. 

14.  Stone  V.  Union  Pac.  R.  Co.  [Utah]  89  P. 
715.  Entry  of  appearance  in  a  suit  after  the 
filing  of  a  cross  petition  therein  against  the 
parties  so  entering  their  appearance.  First 
Nat.   Bk.   V.   Bedford    [Ark.]    102    S.   W.    683. 

15.  Within  the  rule  limiting  the  right  of 
removal  of  causes  from  State  to  Federal 
courts.  Bryson  v.  Southern  R.  Co.,  141  N. 
C.    594,   54   S.   E.    434. 

16.  Zobel  V.  Zobel  [Cal.]  90  P.  191;  Allen 
V.  Welch  [Mo.  App.]  102  S.  W.  665.  Even 
though  orally  asked.  Zobel  v.  Zobel  [Cal.] 
90  P.  191. 

17.  Merchants'  Heat  &  Light  Co.  v.  Clow 
&  Sons,   204  U.  S.  286,  51  Law.  Ed.   488. 

18.  Choctaw,  etc,  R.  Co.  v.  Hickey  [Ark.] 
99  S.  W.  839.  Filing  a  general  demurrer  for 
want  of  facts,  stipulating  for  appearance 
in  the  cause,  and  answering  to  the  merits, 
is  a  submission  of  the  person  of  the  party 
to  the  jurisdiction  of  the  court.  Stone  v. 
Union  Pac.  R.  Co.  [Utah]  89  P.  715.  De- 
murrer and  answer  to  a  bill  is  equivalent  to 
a  general  appearance  so  far  as  the  jurisdic- 
tion of  the  court  over  the  person  is  con- 
cerned. Rosenbleet  v.  Rosenbleet,  122  111. 
App.  408.  To  an  amended  complaint  stating 
a  new  cause  of  action.  Chicago,  etc.,  R.  Co. 
V.   Fitzhugh    [Ark.]    100   S.  W.   1149. 

19.  Stone  v.  Union  Pac.  R.  Co.  [Utah]  89 
P.  715;  Holiday  v.  Perry  [Ind.  App.]  78  N.  E. 
877;  Rosenbleet  v.  Rosenbleet,  122  111.  App. 
408;  Wetzel  &  T.  R.  Co.  v.  Tennis  Bros.  Co. 
[C.  C.  A.]  145  F.  458.  After  general  de- 
murrer to  a  petition  is  overruled,  it  is  too 
late  to  object  to  the  jurisdiction  of  the  court 
over   the    person   of   the   demurrant.     Ballard 

V.  American  Hemp  Co.,  30  Ky.  L.  R.  1080,  100 
S.  W.  271. 

20.  In  re  Bank  of  Newcastle  [Wyo.]  89  P. 
1035. 

21.  Butcher  v.  Cappon  &  Bert.sch  Leather 
Co.    [Mich.]    Det   Log.   N.    266,    112    N.   W.    110. 

22.  Farmers'  Bk.  v.  St.  Louis,  etc.,  R.  Co., 
119  Mo.  App.  1,  95  S.  W.  286. 
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ment  as  entered  without  the  court  having  jurisdiction  over  the  persons  of  thu 
movants.-^  Merely  testifying  or  a  witness  for  the  plaintiff  in  a  cause  by  a  defend- 
ant who  does  so  solely  at  the  instance  of  the  plaintiff  is  not  an  appearance  by  him 
as  a  party.2*  A  mere  agreement  for  postponement  made  out  of  court  for  the  con- 
venience of  counsel  has  been  held  not  a  general  appearance.^^  The  rule  that  par- 
ticipation is  an  appearance  is  limited  by  the  scope  of  the  proceeding,-®  and  a  like 
restriction  is  read  into  the  Iowa  statute  providing  that  an  appeai^^nce  for  any 
purpose  connected  with  the  cause  will  be  taken  to  be  a  general  appearance  is  not 
to  be  deemed  wholly  unrestricted  in  meaning."  A  general  appearance  will  not  or- 
dinarily result  from  a  proceeding  which  looks  to  the  questioning  of  jurisdiction, -"* 
as  a  motion  to  quash  the  service  of  process  ^^  plea  to  the  jurisdiction,^"  or  removal 
to  Federal  court  under  special  appearance.^^  Nor,  if  one  objects  to  the  jurisdiction 
on  every  appropriate  occasion,  does  he  lose  the  benefit  of  his  objections  by  proceed- 
ings taken  after  they  are  overruled,^^  unless  he  asks  aflBrmative  relief,^^  but  the 
benefit  of  a  special  appcaranoe  is  lost  when  a  general  appearance  is  entered  after 
the  objection  taken  by  special  appearance  is  adversely  ruled  upon.^*  It  is  held  in 
Kentucky  that  an  answer  in  bar  pleaded  with  an  answer  denying  jurisdiction  of  the 
person  »f  the  defendant  is  not  equivalent  to  an  appearance.^^     In  Michigan  pleas 


23.  Notwithstanding-  recitals  therein  pur- 
porting to  make  it  a  special  appearance. 
Bain  v.  Thorns   [Wash.]   87  P.  504. 

24.  Maucli  V.  Rosser,  126  Ga.  268,  55  S.  E. 
32. 

25.  Woodard  v.  Tri-State  AliU.  Co.,  142  N. 
C.  100,  55  S.  B.  70. 

26.  Does  not  apply  when  the  appearance 
is  in  a  distinct  and  separate  proceeding.  Wa- 
terman V.  Bash  [Wash.]  89  P.  556.  Appear- 
ance in  action  to  revie\v  a  judgment  is  not 
waiver  of  service  in  original  action.  Id.  Does 
not  permit  the  addition  by  amendment  of  a 
cause  of  action  as  to  which  the  court  would 
not  otherwise  liave  jurisdiction  of  defendant. 
Western  Wheel^ed  Scraper  Co.  v.  Gahagan, 
152  F.  648.  When  a  foreign  owner  of  prop- 
erty proceeded  against  in  rem  gives  bond  and 

files  a  claim  to  the  property,  he  does  not 
necessarily  thereby  admit  the  jurisdiction 
of  the  court  over  his  person  and  waive  no 
title.      The   Lowlands,   147   F.    986. 

27.  The  appearance  must  have  some  rela- 
tion to  the  merits  of  the  controversy,  and  the 
purpose  must  be  to  invoke  some  action  on 
the  part  of  court  having  direct  bearing  in 
some  way  on  the  question  of  the  judgment 
or  decree  proper  to  be  entered.  Bank  of 
Hoston  v.  Knox  [Iowa]  109  N.  W.  201.  Ap- 
pearance for  the  purpose  of  filing  a  motion 
to  stay  order  of  sale  in  foreclosure  proceed- 
ings held  not  a  general  appearance  within 
the  statute  so  as  to  authorize  an  in  personam 
deficiency  judgment  against  a  party  not 
otherwise  within  the  jurisdiction  of  the 
court.     Id. 

28.  Objection  to  taking  jurisdiction  to 
assess  damages,  exception  to  assessment  and 
moving  to  expunge  judgment  from  record, 
held  consistent  with  pleas  to  jurisdiction, 
but  unnecessary  to  preserve  rights.  Supreme 
Hive  of  Ladies  of  Maccabees  of  the  World  v. 
Harrington  [111.]  81  N.  B.  533.  Application 
to  vacate  a  personal  deficiency  judgment  by 
a  party  who  was  only  constructively  served 
in  a  foreclosure  proceeding.  Sweeping  v. 
Tritsch    [Ala.]    44    So.    184. 

29.  Jones  v.  Gould  [C.  C.  A.]  149  F.  153. 


30.  Return  to  order  to  show  cause  deny- 
ing jurisdiction.  Orchard  v.  National  Ex- 
change Bk.  121  Mo.  App.  338,  98  S.  W.  824. 
Motion  for  leave  to  amend  a  plea  to  the 
jurisdiction  of  the  court  in  the  nature  of  a 
plea  in  abatement.  Pooler  v.  Southwick,  126 
111.   App.   264. 

31.  Clark  V.  Wells,  203  U.  S.  164,  51  Law. 
Bd.    138. 

33.  Austin  Mfg.  Co.  v.  Hunt>ir,  16  Okl.  86, 
86  P.  293;  St.  Louis,  etc.,  R.  Co.  v.  Clack,  17 
Okl.  562,  87  P.  430.  Where  one  objects  to 
the  jurisdiction  of  his  person  in  limine  and 
maintains  his  objection  in  every  pleading 
thereafter  filed  in  tlie  cause.  Spratley  v. 
Louisiana  &  A.  R.  Co.,  77  Ark.  412,  95  S.  W. 
776.  Filing  of  a  motion  to  dissolve  a  temporary 
Injunction  after  a  plea  of  privilege  to  be  sued 
in  the  courts  of  defendant's  residence  has 
been  overruled.  Schneider  v.  Rabb  [Tex.  Civ. 
App.]  100  S.  W.  163.  When  a  motion  to  pro- 
cure the  dismissal  of  an  action  for  defective 
service  of  process  is  overruled,  proceeding 
with  the  trial  does  not  transmute  the  special 
appearance  for  such  puipose  into  u  general 
appearance  for  all  purposes.  VV'oodard  v.  Tri- 
State  Milling  Co.,  142  N.  C.  100,  55  S.  E.  70. 
The  privilege  of  being-  sued  in  the  county  of 
defendant's  residence  is  not  lost  by  filing  a 
motion  to  dissolve  a  temporary  injunction 
after  a  plea  of  the  privilege  has  been  over- 
ruled. Schneider  v.  Rabb  [Tex.  Civ.  App.] 
100  S.  W.  163.  When  a  motion  to  procure  the 
dismissal  of  an  action  for  defective  service 
of  process  is  overruled,  proceeding  with  the 
trial  does  not  waive  the  party's  right  to  have 
the  ruling-  reviewed.  Woodard  v.  Tri-State 
Mill.  Co.,   142  N.  C.   100,  55   S.   E.   70. 

33.  Where  the  party  files  a  cross  petition 
and  asks  affirmative  relief,  he  thereby  sub- 
mits his  person  to  the  jurisdiction  of  the 
court  for  all  purposes  of  the  entire  action 
and  estops  himsalf  from  questioning  the  juris- 
diction of  the  court  in  first  instance.  Austin 
Mfg.  Co.  V.  Hunter,  16  Okl.  86,  86  P.  293. 

34.  Lemly  v.  Ellis,  143  N.  C.  200,  55  S.  E. 
629;  Rosenbleet  v.  Rosenbleet,  122  111.  App. 
408. 

35.  Under    Civ.    Code,    §     118.       Louisville 


234 


APPEARAXCE 


9  Cur.  Law. 


to  the  jurisdiction,  like  ordinary  pleas  in  abatoment,  may  be  put  in  by  attorut  y 
without  admitting  Jurisdiction  of  the  person.^^ 

Appeal.^' — When  one  has  properly  saved,  his  objections  to  the  jurisdiction 
over  his  pei'son,  he  does  not  by  appealing  from  adverse  holdings  on  such  objections 
confer  jurisdiction,^*  but  in  some  jurisdictions  appeals,^"  or  proceedings  in  error,*'* 
operate  as  a  general  appearance.  One  not  a  party  of  record  may  so  connect  himself 
with  litigation  by  appearance  and  filing  pleadings  after  judgment  is  rendere<i 
tberein  and  appeal  taken  tlierefrom  as  to  estop  himself  from  attacking  for  lack  of 
jurisdiction  of  his  person  the  validity  of  a  judgment  adverse  to  him  by  the  appellate 
tribunal.*^ 

A  special  appearance, '^'^  which  is  one  limited  to  the  purposes  of  an  attack  on  the 
jurisdiction  of  defendant's  person,*^  is  the  proper  procedure  to  reach  defect  of  such 
jurisdiction  resulting  from  irregularities  of  process  or  service  thereof,**  but  where 
for  some  reason  a  party  is  privileged  from  suit  in  the  place  or  at  the  time  he  '\a 
sued,  he  may  set  up  want  of  jurisdiction  of  his  persoh  by  answer,  along  with  other 
defenses  he  may  have,  without  making  a  special  appearance  or  preliminary  objec- 
tions.*^ The  Iowa  statute  that  an  appearance  for  any  purpose  connected  with  the 
case  renders  any  further  notice  unnecessary  does  not  prevent  a  special  appearance. **"' 
A  special  appearance  must  challenge  only  jurisdiction,  and  if  it  is  for  the  purpose 
of  defending  on  the  merits  of  any  part  of  the  proceeding,  it  becomes  general.*' 
Where  on  a  hearing  in  equity  as  to  the  sufficiency  of  pleas  to  the  jurisdiction  a  dis- 
cussion of  the  merits  is  permitted  or  invited  by  the  court  in  order  that  it  may  be 
informed  on  that  question  in  the  event  it  concludes  to  consider  the  merits  along 
with  such  pleas,  the  benefit  of  a  qualified  appearance  is  not  thereby  waived,  no 
motion  for  dismissal  for  want  of  equity  having  been  interposed.*^ 


Home  Tel.  Co.  v.  Beeler's  Adm'r  [Ky.]   101  S. 
W.  397. 

36.  The  distinction  between  pleas  to  the 
jurisdiction  and  pleas  in  abatement  which 
prevailed  at  common  law  does  not  prevail  in 
Michigan.  Fell  v.  Gorman,  144  Mich.  521,  13 
Det.  Leg.  N.  275,  108  N.  W.  282. 

37.  See  7  C.  L.  252. 

38.  Louisville  Home  Tel.  Co.  v.  Beeler's 
Adm'r  [Ky.]   101  S.  W.  397. 

39.  The  acts  of  defendant  in  a  proceeding 
to  open  a  private  road,  after  his  plea  to  the 
jurisdiction  is  overruled  in  contesting  the 
merits  of  the  application,  agreeing  to  a  con- 
tinuance in  the  county  court,  and  when  finally 
defeated  in  that  court  appealing  to  the  cir- 
cuit court  from  tne  judgment  entered,  con- 
stituted a  general  appearance.  Allen  v. 
Welch  [Mo.  App.]  102  S.  W.  665.  An  appeal 
from  adverse  rulings  on  objections  to  juris- 
diction of  the  person  of  appellant  does  not 
confer  jurisdiction  over  his  person  on  the 
court.  Louisville  Home  Tel.  Co.  v.  Beeler's 
Adm'r  [Ky.]  101  S.  W.  397.  Where  a  writ  of  er- 
ror is  prosecuted  from  a  judgment  rendered  on 
defective  service  of  process,  no  further  pro- 
cess is  necessary  after  remand  of  the  cause. 
Hayman  v.  Weil  [Fla.]  44  So.  176. 

40.  It  is  held  In  Florida  that  prosecution 
of  a  writ  of  error  from  a  judgment  rendered 
on  defective  service  of  process  operates  on  a 
general  appearance.  Hayman  v.  Weil  [Fla.] 
44   So.   176. 

41.  One  made  party  on  appeal  from  justice 
court  to  county  court  held  bound  by  adverse 


judgment  of  county  court  irrespective  of 
whether  he  would  for  the  first  time  be  made 
a  party  on  appeal  from  the  justice.  Artusy 
V.  Houston  Ice  &  Brew.  Co.  [Tex.  Civ.  App.] 
16   Tex.   Ct.    Rep.    312,   94   S.   W.    1106. 

42.  See  7  C.  L.  252. 

43.  An  appearance  for  the  purpose  of  pro- 
curing the  dismissal  of  an  action  for  defective 

service  of  process  is  a  special  appearance. 
Woodard  v.  Tri-State  Mill.  Co.,  142  N.  C.  100. 
55    S.   E.    70. 

44.  Stelling  v.  Peddicord  [Neb.]  Ill  N.  W. 
793. 

45.  Stelling  v.  Peddicord  [Neb.]  Ill  N.  W. 
793.  A  special  appearance  by  a  foreign  cor- 
poration in  a  state  court  for  the  single  pur- 
pose of  insisting  that  no  valid  service  has 
been  made  upon  it  is  not  a  waiver  of  its 
right  or  a  submission  to  the  jurisdiction  of 
the  state  court.  Latlirop-Shea  &  Kenwood 
Co.  V.  Interior  Const.  &  Imp.  Co.,  150  F.  666. 
One  entering  a  special  appearance  before 
service  on  him  in  a  state  court  in  a  cause 
in  which  an  attachment  has  been  sued  out 
and  levied  for  the  purpose  only  of  rumoving 
the  same  to  the  federal  court  thereby  saves 
the  right  to  object  to  the  rendition  of  a 
judgment  against  liim  in  personam  on  sub- 
stituted service.  Clark  v.  Wells,  203  U.  S. 
164,  51  Law.   Ed.   138. 

4«.  David  v.  Cleveland,  etc.,  R.  Co.,  146  F. 
403. 

47.  Cannot  make  a  special  appearance  to 
resist  only  an  Interlocutory  order.  Blondel 
V.   Ohlnian    [Iowa]    109  N.   W.   806. 

48.  Citizens'  Savings  &  Trust  Co.  v.  Illinois 
Cent.  R.  Co.,  205  U.  S.  46,  51  Law.  Ed.  703. 
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§  3.  WJw  may  male  or  enter ^^ — Appearance  may  be  by  attorney  =°  if  he  is 
authorized  thereto,^^  or  if  his  action  therein  is  ratified,^^  ^^^^  ^n  appearance  by  at- 
torney is  presumptively  authorized  ^^  and  has  been  held  to  confer  jurisdiction  until  it 
is  vacated.^*  The  doctrine  of  appearance  by  representation  has  no  application  in 
divesting  a  vested  remainder  or  in  any  case  where  those  who  would  be  entitM 
m  remainder  are  in  esse  and  may  be  brought  before  the  court  in  propria  persona."' 

§  3.  Effect.^^ — A  voluntary,"  general  appearance  waives  all  irregularities  in 
the  proceedings  to  acquire  jurisdiction  of  defendant's  person/^  as  want  of  service 
of  process  "**  or  notice,^*'  defects  therein  or  in  the  service  thereof,®^  wrong  venue/- ' 
or  unauthorized  change  thereof,^^  or  personal  judgment  on  constructive  service,®* 
Appearance  will  not  ordinarily  confer  jurisdiction  of  the  subject-matter.*'^  It  is 
lield  in  AVashington  that  a  general  appearance  binds  prospectively  onl}',®^  and  juris- 
dictional defects  in  service  anterior  thereto  are  saved  by  a  special  appearance  to 


49.  See  7  C.  L.  253. 

50.  Ashby  Brick  Co.  v.  Ely  &  "Walker  Dry 
Goods  Co.    [Ala.]    44   So.   96. 

51.  Unauthorized  appearance  by  counsel 
does  not  bind  a  party  when  there  is  no  serv- 
ice of  summons.  Hatcher  v.  Faison,  142  N.  C. 
364,   55  S.  E.  284. 

52.  The  filing  of  an  answer  by  attorneys 
in  a  cause  who  have  entered  into  a  previous 
agreement  to  appear  ratifies  their  authority 
to  make  the  agreement.  Hutchins  v.  Munn, 
28  App.  D.  C.  271.  Ratification  relates  back 
to  the  original  appearance.     Id. 

53.  Appearance  is  presumptive  evidence 
of  the  authority  of  the  attorney.  Ashby 
Brick  Co.  V.  Ely  &  Walker  Dry  Goods  Co. 
[Ala]   44  So.  96. 

54.  The  rule  that  an  unauthorized  appear- 
ance by  attorney  confers  jurisdiction  on  the 
court  applies  to  appearances  in  the  New 
York  municipal  courts.  Park  v.  Regan,  105 
N.  y.   S.  253. 

55.  Devisees  in  remainder  held  not  bound 
by  sale  of  the  land  in  proceedings  to  which 
tliey  were  not  parties  on  the  ground  that 
they  were  represented  by  the  life  tenant  of 
the  particular  estate  on  whicii  their  devises 
depended.  Card  v.  Finch,  142  N.  C.  140,  54 
S.  E.  1009. 

56.  See  7  C.  L.  253. 

57.  Appearance  in  contempt  proceedings 
held  involuntary.  Beck  v.  Vaughn  [Iowa] 
111  N.  W.  994. 

58.  Weeke  v.  Wortmann  [Neb.]  109  N.  W. 
503;  Quartier  v.  Dowiat,  219  111.  326,  76  N.  E. 
371.  By  statute  in  Texas  it  is  provided  that 
appearance  in  person  or  by  attorney  in  open 
court  shall  have  the  same  force  and  effect  as 
if  citation  had  been  duly  issued  and  served. 
Tammen  v.  Schaefer  [Tex.  Civ.  App.]  101  S. 
W.    468. 

59.  First  Nat.  Bk.  v.  Bedford  [Ark.]  102 
S.  W.  683;  Hutchins  v.  Munn,  28  App.  D.  C. 
271;  Ashby  Brick  Co.  v.  Ely  &  Walker  Dry 
Goods  Co.  [Ala.]  44  So.  96.  Want  of  process 
on  amended  declaration.  Norfolk  &  W.  R. 
Co.   v.   Sutherland,    105    Va.    545,    54   S.   E.    465. 

60.  Defect  in  notice  of  proceeding  to  open 
private  road.  Allen  v.  Welch  [Mo.  App.]  102 
S.  W.  665.  Want  of  notice  of  ex  parte  order. 
In  re  Bank  of  Newcastle  [Wyo.]  89  P.  1035. 
By  analogy  to  the  rule  that  service  of  sum- 
mons is  waived  by  a  general  appearance,  the 
giving  of  notice  in  probate  proceedings  may 
be   lendercd   unnecessary   by  the   appearance 


of  the  parties  and  their  participation  in  the 
proceedings.  In  re  Davis'  Estate,  33  Mont. 
539,  88  P.  957. 

61.  Stelling  v.  Peddicord  [Neb.]  Ill  N.  W. 
793.  Incorrect  naming  of  defendant  in  pro- 
cess. Vaccarini  v.  New  York,  104  N.  Y.  S. 
28.  To  chancery  summons  in  statutory  elec- 
tion contest.  Quartier  v.  Dowiat,  219  111.  326, 
76  N.  E.  371.  Luetzke  v.  Roberts,  30  Wis.  97, 
109  N.  W.  949.  Leaving  of  process  at  most 
notorious  place  of  abode.  Whitfield  v.  Whit- 
field, 127  Ga.  419,  56  S.  E.  490.  Constructive 
service  of  nonresident.  Lyons  v.  Adams,  30 
Ky.  L.  R.  870,  99  S.  W.  900. 

63.  Tammen  v.  Schaefer  [Tex.  Civ.  App.] 
101  S.  W.  468;  Southern  Exp.  Co.  v.  B.  R. 
Elec.  Co.,  126  Ga.  472,  55  S.  E.  254;  Farmers' 
Bk.  V.  St.  Louis,  etc.  R.  Co.,  119  Mo.  App.  1, 
95  S.  W.  286.  The  personal  privilege  of  be- 
ing sued  in  the  federal  district  of  which  one 
is  an  inhabitant  is  waived  by  appearance 
and  answer  to  the  merits  when  the  other 
jurisdictional  requisites  are  present.  But  a 
corporation  by  joinder  in  a  prayer  for  tlae 
appointment  of  a  receiver  to  take  charge 
of  its  business  more  distinctly  waives  such 
right.  Horn  v.  Pere  Marquette  R.  Co.,  151 
F.  626. 

63.  Defective  change  of  venue.  Tammen 
V.    Schaefer    [Tex.   Civ.   App.]    101    S.   W.    468. 

64.  Merchants'  Laclede  Nat.  Bk.  v.  Troy 
Grocery  Co.  [Ala.]  43  So.  208;  Hall  Commis- 
sion Co.  V.  Foote  [Miss.]  43  So.  676.  The 
federal  statute  exempting  national  banks 
from  attachment  before  final  judgment  in  a 
state  court  does  not  prevent  the  rendition 
of  a  personal  judgment  against  a  national 
bank  in  a  state  court  outside  of  the  state 
of  its  domicile  in  a  proceeding  begun  by  at- 
tachment where  it  appears  and  answers  the 
complaint  after  the  dissolution  of  the  at- 
tachment. Merchants'  Laclede  Nat.  Bk.  v. 
Troy  Grocery  Co.  [Ala.]  43  So.  208.  By  stat- 
ute in  Mississippi  the  chancery  courts  of 
that  state  have  power  to  render  a  personal 
deficiency  judgment  in  an  attachment  pro- 
ceeding against  a  nonresident  when  appear- 
ance is  entered  in  the  suit  by  such  nonresi- 
dent. Hall  Commission  Co.  v.  Foote  [Miss.] 
43  So.  676. 

65.  Appearance  in  foreign  attachment 
suit  held  not  to  warrant  an  attachment  of 
moneys  due  for  wages.  Morris  Box  Board 
Co.  V.   Rossiter,  30  Pa.  Super.  Ct.   23. 

66.  French  v.  Ajax  Oil  &  Development 
Co.    [Wash.]   87   P.   359. 
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make  the  objection,*'^  but  when  no  special  appearance  is  involved  a  general  appear- 
ance will  cure  anterior  defects  affecting  the  jurisdiction  of  the  court  over  the  per- 
son of  the  part}^  general!}^  appearing."*  It  is  held  in  Louisiana  that  appearance 
to  apply  for  bond  in  sequestration  proceedings  has  no  relation  back  of  the  date  of 
the  application  so  as  to  entitle  the  plaintiff  to  claim  that  defendant  had  been  pre- 
\'iously  cited  when  such  was  not  the  fact."^  A  statute  vesting  the  court  with  dis- 
cretion to  set  aside  a  judgment  and  afford  a  hearing  to  a  defendant  not  personally 
served  has  no  application  when  a  defendant  constructively  served  has  appeared  prior 
.  to  the  rendition  of  the  judgment. '''^  By  the  terms  of  the  Federal  statute  the  right 
to  reinove  a  cause  from  a  state  court  to  the  Federal  coui-t  is  lost  by  a  general  appear- 
ance or  its  equivalent.'^^ 

Withdrawal  or  vacation.'^- — To  warrant  the  exercise  of  the  court's  discretion 
to  vacate  an  unauthorized  appearance  by  an  attorney  and  set  aside  a  judgment  en- 
tered by  reason  of  such  appearance,  the  application  must  be  made  promptly  and  be- 
fore the  adverse  party  has  lost  any  rights  by  the  delay.'^^ 

Appellate  Courts  and  Jurisdiction;   Application  of  Payments;  Appointment;   Ap- 
portionments Laws,  see  latest  topical  index. 

APPREIVTICES.T* 

Eights  and  liabilities  of  apprentices  considered  generally  as  servants  are  else- 
\vhere  treated.'^^  In  Pennsylvania  a  binding  by  indenture  to  service  is  essential 
to  create  a  technical  apprenticeship/"  but  a  contract  of  apprenticeship  in  the  popu- 
lar sense  as  descriptive  of  one  who  is  learning  a  mechanical  art  is  valid/^  and  a  pro- 
vision in  such  contract  requiring  the  making  up  of  lost  time  after  the  expu*ation 
of  the  term  of  service  includes  time  lost  by  sickness.'''^  Eemoval  by  a  master  of  his 
entire  plant  from  the  state  in  which  he  has  entered  into  a  common-law  contract  of 
apprenticeship,  and  in  which  performance  was  contemplated,  is  a  breach  of  the 
contract  on  his  part.'®  A  provision  in  an  indenture  requiring  the  apprentice  to  be 
received,  maintained,  and  treated  as  an  adopted  child  of  the  master  is  not  such  an 
adoption  as  to  constitute  the  apprentice  an  heir  of  the  master.^" 


ARBITRATION   AXD  AWARD. 


§  1.     The   Remedy   In    General    (237). 

§  2.  The  Submission  and  Agreements  to 
Submit   (237).     Effect    (237). 

8  3.     The  Arbitrators   and   Umpire    (237). 

g  4.  Hearing  aud  Procedure  Before  Ar- 
bitrators   (238). 


§  5.  The  Avtard;  Requisites,  Validity,  and 
Effect  (238).  Effect  (238).  Enforcement  of 
Award   (238).     Review  of  Award   (238). 

§  G.      International     Disiiutes     (239). 

§  7.  Statutory  Arbitration  Between  Em- 
ployers and  Employes    (239). 


(J7.  General  appearance  held  not  to  cure 
objection  to  process  as  to  which  a  special 
appearance  was  made  for  the  purpose  of  the 
objection  prior  to  the  entry  of  the  general 
appearance.  French  v.  Ajax  Oil  &  Develop- 
ment Co.    [Wash.]    87   P.   359. 

68.  Seaton  v.  Cook  [Wash.]  87  P.  914. 

69.  Prater  v.  Craighead,  118  La.  627,  43 
So.  258. 

70.  Zobel  V.  Zobel   [Cal.]   90  P.  191. 

71.  Bryson  v.  Southern  R.  Co.,  141  N.  C. 
o94,  54  S.  E.   434. 

72.  See  7  C.  L.   254. 

73.  Delay  held  to  warrant  denial  of  mo- 
tion to  vacate.  Park  v.  Regan,  105  N.  Y. 
-53. 

74.  See   7   C.   L.    254. 

75.  See   Master   and   Servant,    8   C.   L.    840. 

76.  Agreement  for  minor  to  work  accord- 
ing to   rules  and   regulations  of  shop  signed 


as  agreement  of  parties  held  not  an  ap- 
prenticeship. Behney  v.  Stoever  Foundry 
Co.,    30    Pa.    Super.    Ct.    625. 

.77.  Contract  with  parent  requiring  minor 
son  to  make  up  for  lost  time  after  .service 
for  three  years  held  not  against  public  pol- 
icy (Behney  v.  Stoever  Foundry  Co.,  30  Pa. 
Super.  Ct.  625),  and  supported  by  a  sufficient 
consideration    (Id.). 

78.  Behney  v.  Stoever  Foundry  Co.,  30  Pa. 
Super.  Ct.  625. 

79.  Conkey  Co.  v.  Goldman,  125  111.  App. 
161.  The  Illinois  statute  inhibiting  removal 
from  the  state  of  an  apprentice  by  a  master 
without  the  consent  of  the  county  court  is 
opposite  in  the  construction  Of  a  cominon- 
law  apprenticeship  executed  in  that  state  as 
declaratory  of  its  policy.     Id. 

SO.  In  re  Wallace's  Estate  [Pa.]  66  A. 
1098. 
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Arbitration  under  provisions  of  the  by-laws  of  associations,*^  and  under  the 
terms  of  insurance  policies,®-  and  building  contracts,®^  is  distinctive  in  character 
and  elsewhere  treated. 

§  1.  The  remedy  in  general.^*' — An  agreement  to  submit  to  arbitration  is 
void  when  it  seeks  to  wrest  the  courts  of  jurisdiction.®^  Future  as  well  as  past 
damages  may  be  submitted  to  arbitration.®'' 

§  2.  The  suhmission  and  agreements  to  submit.^'' — A  submission  is  essential,®® 
and  if  the  arbitration  is  statutory  it  must  be  in  substantial  conformity  to  the  stat- 
ute.®^ An  award  made  under  an  agreement  for  submission  contained  in  an  illegal 
contract  will  not  be  enforced.^"  A  common-law  submission  obtains  its  sanction 
wholly  from  the  consent  of  the  parties,  and  accordingly,  where  a  consent  out  of 
court  is  revoked  by  the  filing  of  exceptions,  the  award  is  naught.^^  A  provision 
relating  to  the  mode  of  settling  special  matters  of  difference  prevails  over  a  general 
agreement  to  submit  all  matters  to  arbitration.^-  The  agreement  to  arbitrat-e  is 
revocable  though  on  consideration.^^  Unless  so  stated  therein  the  submisssion  to 
arbitration  is  not  a  condition  precedent  to  a  right  of  action  on  a  contract  containing 
an  agreement  for  submission.^*  A  submission  is  revoked  by  the  death  of  a  party 
before  the  award. ^^ 

Effect.^^ — When  a  submission  under  the  statute  is  void,  the  court  may  disre- 
gard it  and  proceed  with  the  trial.®^  In  Kentucky  an  agreement  to  submit  an  ac- 
crued liabilitv'  is  no  defense  to  an  action.^® 

§  3.  The  arbitrators  and  umpire.^^ — The  appointment  of  the  umpire  is  pre- 
sumed to  have  been  correctly  made,^  and  the  question  of  his  qualification  is  im- 
material when  he  did  not  act  in  the  case.^ 


81.  .See  Association  and  Societies,  7  C.  L. 
294;  Fraternal  Mutual  Benefit  Associations,  7 
C.  L.  1777;  Exchanges  and  Boards  of  Trade,  7 
C.    L.    1613,    and   like   topics. 

82.  See  Fraternal  Mutual  Benefit  Associa- 
tions, 7  C.  Li.    1777;  Insurance,   8  C.  L.   377. 

83.  See  Building-  and  Construction  Con- 
tracts, 7  C.  L.  480;  Public  W^orks  and  Im- 
provements, 8  C.  Li.  1506. 

84.  See   3   C.    L.    303. 

85.  Requirement  in  insurance  policy  that 
question  as  to  liability  of  company  thereon, 
as  well  as  amount  thereof,  held  void.  Lewis 
V.  Brotherhood  Accident  Co.  [Mass.]  79  N. 
E.  802.  A  submission  of  the  question 
whetlier  certain  items  were  extra  work,  un- 
der a  building  contract,  and  the  value  there- 
of, was  held  not  to  oust  the  court  of  juris- 
diction. Wyckoff  V.  Woarms,  103  N.  Y.  S. 
650. 

86.  Frepons  v.  Grostein,  12  Idaho,  671,  87 
P.  1004. 

87.  See  7  C.  L.   254. 

88.  Before  there  can  be  a  final  award 
there  must  be  something  mutually  submitted 
by  the  parties.  Account  rendered  by  ac- 
countants appointed  by  United  States  under 
agreement  with  Cherokee  nation  to  render 
account  of  money  due  the  nation  held  not 
an  award,  there  being  no  mutual  agreement 
to  submit.  Cherokee  Nation  v.  U.  S.,  40  Ct. 
CI.  252.  An  award  of  an  ecclesiastical  court 
is  not  binding  where  there  was  no  agree- 
ment to  submit  the  controversy  to  such 
court  nor  to  abide  by  its  award.  Poggen- 
borg  V.  Conniff,  29  Ky.  L.  R.  912,  96  S.  W. 
547. 

89.  A  submission  under  the  statute  must 
conform  substantially  to  the  statutory  form. 


Provision  that  no  hearings  are  to  be  had 
except  in  the  discretion  of  the  arbitrators, 
or  that  "some  reputable  pliysician"  be  select- 
ed as  referee  if  the  arbitrators  were  unable 
to  agree.  May  v.  Boston  &  W.  St.  R.  Co., 
192  Mass.  517,  78  N.  E.  547.  Acknowledg- 
ment of  agreement  for  submission  as  re- 
quired by  statute  held  essential.  Gessner  v. 
Minneapolis,  etc.,  R.  Co.  [N.  D.]  108  N.  W. 
786. 

yo.  Pittsburgh  Const.  Co.  v.  West  Side 
Belt  R.   Co.,   151   F.   125. 

91.  Waisner  v.  Waisner  [Wyo.]   89  P.  580. 

92.  Provision  in  a  lease  of  coal  lands  tliat 
disputes  as  to  the  amount  of  coal  remaining 
unmined  should  be  decided  by  engineers 
controls  clause  providing  for  a  submission 
of  all  differences  to  arbitration  under  Act 
June  16,  1836.  Henry  v.  Lehigh  Valley  Coal 
Co.,    215    Pa.    448,    64    A.    635. 

93.  Henry  v.  Lehigh  Valley  Coal  Co.,  215 
Pa.   448,  64  A.  635. 

94.  Lawson  v.  "Williamson  Coal  &  Coke 
Co.    [W.  Va.]   57  S.  E.  258. 

95.  Judgment  entered  on  award  subse- 
quent to  death  of  party  held  not  binding  on 
executor  appointed  in  another  state.  Brown 
V.  Fletcher's  Estate,  146  Mich.  401,  13  Det. 
Leg.   N.   818.   109  N.   W.   686. 

96.  See  7   C.  L.   255. 

97.  Nay  v.  Boston,  etc.,  R.  Co.,  192  Mass. 
517,    78    N.    E.    547. 

98.  Shell  V.   Asher    [Ky.]    102   S.   W.    879. 

99.  See  7  C.  L.  255. 

1.  Kaplan  v.  Niagara  Fire  Ins.  Co.,  73  X. 
J.   Law,    780,   65  A.   188. 

2.  Where  the  arbitrators  agreed  upon 
finding.  Kaplan  v.  Niagara  Fire  Ins.  Co.,  73 
N.  J.  Law,   780,   65  A.   188. 
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AKBITEATI02T  AND  AWARD.  §  4. 


9  Cur.  Law. 


§  4.  Hearing  and  procedure  before  arhitrators.^ — Eeceipt  by  the  arbitrators 
of  an  erroneous  opinion  of  an  attorney,  produced  by  one  party  without  objection 
from  the  other,  is  not  ground  for  setting  the  award  aside,*  nor  is  tlie  taking  of  legal 
iidvice  by  arbitrators.^  An  arbitrator  selected  because  he  is  an  expert  accountant, 
with  the  intention  that  he  alone  is  to  examine  the  books,  does  not  by  reporting  the 
result  of  such  examination  become  a  witness.®  It  is  not  error  to  hold  a  hearing  in 
tlie  absence  of  a  party  where  he  has  been  notified  and  has  declined  to  attend.^ 

§  5,  llie  award;  requisites,  validity,  and  effect.^ — The  award  cannot  be  im- 
peached at  law  for  fraud  or  misconduct  of  the  arbitrators  but  only  in  equity,^  and 
I  he  parties  are  bound  b}^  the  award  of  the  arbitrator  within  the  scope  of  the  sub- 
mission notwithstanding  his  mistakes  on  questions  of  law  or  fact.^°  The  award 
must  embrace  all  matters  submitted  "  and  nothing  beyond.^-  When  the  statutory 
mode  of  arbitration  is  attempted,  the  statute  must  be  substantially  complied  with.^^ 
An  award  published  on  Monday  is  not  void  because  agreed  to  on  Sunday.^* 

Effect?'" — The  award  is  not  admissible  in  evidence  in  an  action  between  differ- 
rnt  parties."  The  lien  of  a  statutory  award  attaches  on  the  making  thereof  though 
confirmation  of  the  award  is  required.^^ 

Enforcement  of  award.^^ — Mere  omission  from  the  award  of  items  in  contro- 
versy cannot  be  shown  by  parol,  for  it  is  conclusive  as  to  matters  within  the  sub- 
mission,^® and  objections  to  the  introduction  of  evidence  cannot  be  urged  on.  appeal 
from  the  judgment  entered  on  the  award.-"  The  court  may  not  enter  judgment 
on  the  award  when  the  parties  agreed  to  a  trial  before  arbitrators.^^  A  submission 
hy  rule  of  court  is  the  only  method  wherein,  the  award  amounts  to  a  judgment  which 
ends  the  proceedings.-' 

Revieiu  of  aicardP — The  mistakes  for  which  an  award  may  be  referred  back 
are  only  such  as  M^ould  be  obvious  when  pointed  out.-*     Every  presumption  is  in 


3.  See  7  C.   L.   255. 

4.  Stone  V.  Baldwin,  226  111.  338,  SO  N.  E. 
X90. 

5.  Stone    V.    Baldwin,    127    111.    App.    563. 
6,7.     Ehrlich  v.   Pike,   53   Misc.   328,   104   N. 

v.    S.    818. 

8.  See   7   C.  L.   255. 

9.  Levin  v.  Northwestern  Nat.  Ins.  Co., 
146  F.  76. 

10.  Phaneuf  v.  Corey,  190  Mass.  237,  76  N. 
E.  718;  Ehrlich  v.  Pike,  53  Misc.  328,  104  N. 
V.  S.  818;  Stone  v.  Baldwin,  127  111.  App.  563. 

11.  Bigler  v.  Sweitzer,  127  111.  App.  14. 
where  the  submission  asked  for  the  state- 
ment of  an  account,  a  general  award  was 
held  void.  Hines  v.  Fisher  [W.  Va.]  56  S. 
10.  904.  An  agreement  to  submit  all  manner 
of  claims  and  demands  pending  or  existing 
authorized  a  finding  as  to  whether  interest 
should  be  allowed  on  amounts  found  due. 
In  re  Burke,  117  App.  Div.  477,  102  N.  Y.  S. 
785.  An  award  providing  that  to  the  amount 
awarded  should  be  added  other  items  not 
fixed  is  void  for  uncertainty.  Under  a  sub- 
mission providing  that  the  amount  awarded 
should  be  considered  a  debt  for  which  judg- 
ment might  be  entered.  Real  Estate  Title 
Ins.  &  Trust  Co.  v.  McNichol,  217  Pa.  545, 
66   A.    768. 

13.  The  arbitrator  is  limited  to  the  ques- 
tions submitted.  Duncan  Coal  Co.  v.  Dun- 
tan  &  Co.,  zti  Ky.  L.  R.  1249,  97  S.  W.  43. 

13.  Award  held  void  where  arbitration 
was  not  made  rule  of  court  by  filing  and  re- 
cording of  statement,  and  where  award  was  I 


not  filed  and  recorded,  as  required  by  the 
statutes.  Readdy  v.  Tampa  Elec.  Co.  [Fla.] 
41   So.    535. 

14.  Ehrlich  v.  Pike,  53  Misc.  328,  104  N.  Y. 
S.    818. 

15.  See  7  C.  L.  255. 

10.  Multnomah  County  v.  Willamette 
Towing  Co.    [Or.]    89   P.    389. 

17.  Award  more  tlian  four  months  before 
bankruptcy  is  not  vacated  thereby  though 
confirmation  was  within  such  time.  In  re 
Koslowskl,   153  F.   823. 

18.  See   7   C.  L.    256. 

19.  Such  omission  not  coming  within  the 
rule  laid  down  in  Ruckman  v.  Ransom,  35 
N.  J.  Law,  565,  that  the  award  may  be  con- 
tradicted by  parol  to  show  that  the  arbi- 
trators "neglected  or  refused"  to  take  sub- 
mitted matter  into  consideration.  Kaplan 
V.  Niagara  Fire  Ins.  Co.,  73  N.  J.  Law,  780, 
65   A.   188. 

20.  The  submission  providing  that  proof 
should  be  taken  in  the  same  manner  as  In 
the  trial  of  cases  and  that  the  judgment  en- 
tered on  the  award  should  not  be  appealable. 
Burrell  v.  U.   S.    [C.   C.  A]    147   F.   44. 

21.  Burrell  v.  U.  S.   [C.  C.  A.]   147  F.  44. 

22.  An  award  under  a  submission  in  pais, 
or  under  the  statute  requiring  an  action 
tiiereon  or  an  independent  proceeding  in 
court.  Nay  v.  Boston  &  W.  St.  R.  Co.,  192 
Mass.  517,  78  N.  E.  547;  Gessner  v.  Minneapo- 
lis,  etc..   R.  Co.    [N.  D.]    108  N.  W.   786. 

23.  See   7   C.  L.   256. 

24.  Submission    under   Act   June    16,    1836, 
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239 


favor  of  the  validity  and  correctness  of  an  award,^  and  in  the  absence  of  a  showiBg 
of  fraud  or  misconduct  the  award  will  not  be  set  aside.-«  Either  a  common-law 
or  a  statutory  award  may  be  set  aside  for  fraud  or  mistake  under  a  statute  pro- 
viding that  an  award  obtained  by  fraud  may  be  set  aside  by  the  court  with  which 
It  IS  iiled.^'  Objection  to  the  jurisdiction  of  the  court  to  set  aside  an  award  and 
try  the  issues  may  be  waived.=«  Where  the  parties  acquiesce  in  an  award  and  des- 
troy the  evidence  on  which  it  is  based,  they  are  precluded  from  questioning  its 
correctness.-"  An  award  cannot  be  amended  as  to  vital  matters.^"  A  partv  to  an 
arbitration  agreement,  by  accepting  part  of  the  award,  is  not  estopped  to  except  to 
another  part  which  is  divisible  from  the  former.^^ 

§  6.     International  disputes.^^ 

§  7.  •  statutory  arhitration  between  emploi/ers  and  emploijes.^^ 

Architects,  see  latest  topical  index. 

ARGUMENT   AND    COXDUCT   OF    COUNSEL,. 


i:;  ].  Right  of  Argunieut  autl  Order  of 
Sjime    (239).      The    Right    to    Open    and    Close 

I  J  -J  0 ) . 

$^  2.      Opening    Statement     (241). 

§  3.  Kind,  Extent,  and  Mode  of  Argument 
or  Comment  During  Trial  (241).  Statements 
ii  La^v  and  Reading-  from  Decisions  or  Pa- 
pers Pertinent  to  Other  Cases  (241).  Com- 
ments on  Pleadings  and  Evidence  and  Scope 
of     Argument     in     Relation     Thereto     (242). 


Comments  on  Witnesses,  Parties,  and  Coun- 
sel (243).  Comments  on  Instructions  and 
Special  Interrogatories  (245).  Appeals  to 
Passion,    Prejudice,    and    Sympathy    (245). 

§  4.  Conduct  and  Demeanor  During  Trial 
(246). 

§   5.     Excuses  for  Improiiriety  (247). 

§  6.      Objections    and    Rulings    (247). 

§  7.  Action  of  Court  or  Counsel  Curing 
Objections    (247). 


Argument  and  conduct  of  counsel  in  criminal  cases  is  treated  elsewhere."* 
§  1.     Right  of  argument  and  order  of  same.^'^ — As  a  general  rule  the  trial  court 
has  discretionary  power  to  determine  the  order  of  argument,^®  or  to  limit  its  dura- 
tion,^" or  to  dispense  with  it  entirel}'  when  unnecessary.^^ 


[iioviding  that  for  mistake  in  fact  or  law 
ihe  court  may  refer  the  cause  back  to  the 
same  referees  for  further  proceedings. 
Klipstein  v.  Whitesides,  30  Pa.  Super.  Ct.  35. 

25.  Tyblewski  v.  Svea  Fire  &  Life  As- 
.-urance  Co.,  121  111.  App.  528;  In  re  Burke, 
117   App.   Div.    477,   102   X.  Y.   S.   785. 

26.  Tyblewski  v.  Svea  Fire  &  Life  As- 
surance Co.,  121  111.  App.  528.  Nor  for  error 
HI  allowing  interest.  In  re  Burke,  117  App. 
Inv.  477,  102  N.  Y.  S.  785.  Not  for  errors 
of  law.  Stone  v.  Baldwin,  226  IH.  338,  80  N. 
E.  S90.  Not  on  testimony  of  a  single  arbi- 
trator that  he  was  guilty  of  misconduct.  In 
consulting  an  attorney.  Id.  An  award  based 
on  fraud  or  perjured  testimony  may  be 
set  aside.  Evidence  held  to  show  the  falsity 
of  the  testimony  on  which  the  award  for  a 
loss  under  a  flre  insurance  policy  was  based. 
Fire  Ass'n  v.  Allesina   [Or.]   89  P.   960. 

27.  On  exceptions  to  the  aw^ard.  Waisner 
V.   Waisner   [Wyo.]    89   P.   580. 

28.  Held  •waived  by  party  to  dissolution 
proceedings  appearing  and  submitting  evi- 
dence on  hearing  on  exceptions  to  award, 
and  stipulating  tliat  the  Arm  is  dissolved 
and  its  affairs  w^itli  reference  to  the  prop- 
erty in  controversy  wound  up.  Waisner  v. 
Waisner   [Wyo.]    89  P.   580. 

2J).      Stone   V.   Baldwin,    127   111.   App.    563. 

30.  Failure  to  embrace  all  matters  sub- 
mitted.    Bigler  V.   Sweitzer,   127   111.  App.   14. 

31.  Award  as  to  distribution  of  partner- 
ship   personalty    held     divisible     from     part 


thereof  providing  for  distribution  of  the 
real  property.  Waisner  v.  Waisner  [Wyo.] 
89    P.    580. 

32,33.     See    3    C.    L    306. 

34.  See  Indictment  and  Prosecution,  8  C. 
L.    189. 

35.  See   7   C.  L.   257. 

36.  Though  order  of  argument  and  con- 
duct tliereof  is  prescribed  by  statute  in  a 
general  way.  it  is  still  peculiarly  within 
sound  discretion  of  trial  court,  and  failure 
to  follow  statute  is  not  reversible  error  in 
absence  of  prejudicial  abuse  of  discretion. 
Breiner  v.  Nugent  [Iowa]  111  N.  W.  446.  De- 
nial of  right  to  reply  to  new  points  in  clos- 
ing argument  held  not  an  abuse  of  discre- 
tion.    Id. 

37.  Limitation  of  forty-five  minutes  in 
action  for  personal  injuries  held  not  an 
abuse  of  discretion.  Cliristiansen  v.  Graver 
Tank  Works,  126  111.  App.  86,  afd.  223  111. 
142,    79  N.   E.   97. 

38.  Right  to  be  heard  in  argument  is 
not  an  absolute  right  in  civil  cases,  and  does 
not  exist  at  all  where  there  is  notliing  joint- 
ly debatable,  and  it  is  tlierefore  within 
court's  power  to  dispense  with  argument 
where  it  is  unnecessary.  Warner  v.  Close, 
120  Mo.  App.  211,  96  S.  W.  491.  Where  court 
decides  civil  case,  tried  without  jury,  with- 
out hearing  argument,  it  is  presumed  on  ap- 
peal ttiat  no  argument  was  necessary.  Id. 
Deciding  case  without  permitting  argument 
by   defendant's  counsel   held   not   ground  for 
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The  right  to  open  and  close  "■'  generally  belongs  to  the  party  having  the  burden 
of  proof  on  the  whole  case/"  as  determined  by  the  pleadings.''^  There  seems  to  be 
some  conflict  of  authority  as  to  the  effect,  in  this  regard,  of  amendments  made  dur- 
ing the  course  of  the  trial.*^     The  party  entitled  thereto  may  waive  the  right  to 


reversal  where  statement  of  facts  did  not 
show  request  therefor.  Jackson  v.  Mercan- 
tile  Mut.   Fire   Ins.   Co.    [Wash.]    88   P.    127. 

30.     See  7  C.  L.   257. 

40.  St.  Louis,  etc.,  R.  Co.  v.  Johnson,  74 
Kan.  83,  86  P.  156.  Denial  of  defendant's 
right  to  close,  where  he  lias  affirmative  of 
issue,  is  reversible  error.  Fischer  v.  Frohne, 
100  N.  Y.  S.  1016.  Claimant,  who  admits 
prima  facie  case  for  plaintiff  in  fi.  fa.  in 
claim  case,  and  assumes  burden  of  proof,  is 
entitled  to  open  and  conclude  the  argument, 
though  plaintiff  has  introduced  no  evidence. 
Turner  v.  Elliott,  127  Ga.  338,  56  S.  E.  434. 
In  Avill  contest,  where  there  w^as  no  con- 
troversy as  to  fact  of  execution  of  will,  only 
Issue  submitted  to  jury  being  as  to  mental 
capacity  and  undue  influence,  held  that  bur- 
den was  on  contestants,  and  hence  they  were 
entitled  to  open  and  close.  In  re  Wharton's 
Will    [Iowa]    109    N.   W.    492. 

Plaintiff  held  to  have  right:  In  action  for 
money  paid  and  services  rendered,  where 
defendant  pleaded  general  issue.  Semler 
Mill.  Co.  v.  Fyffe,  127  111.  App.  514.  In  ac- 
tion against  carrier  for  assault  on  passen- 
ger by  conductor,  where  answer  denied  all 
allegations  of  complainant,  including  allega- 
tions that  plaintiff  was  passenger  and  had 
been  wantonly  assaulted,  etc.,  except  that 
it  admitted  ejecting  him,  and  pleaded  that 
conductor  acted  in  self-defense.  Civ.  Code 
Prac.  §  526.  Frankfort  &  Versailles  Trac. 
Co.  V.  Marshall,  30  Ky.  L.  R.  431,  98  S.  W. 
1035.  Right  of  defendant  to  open  and  close 
depends  upon  whether  answ^er  admits  plaint- 
iff's cause  of  action,  and  relies  on  affirma- 
tive defense,  so  that  if  defendant  offered  no 
evidence  plaintiff  would  be  entitled  to  judg- 
ment on  pleadings.  Leesville  Mfg.  Co.  v. 
Morgan  Wood  &  Iron  Works,  75  S.  C.  342,  55 
S.  E.  768.  Refusal  held  proper  where  an- 
swer admitted  only  that  defendant  was  cor- 
poration, and  denied  all  other  allegations  of 
complaint.  Id.  Civ.  Code  Prac.  §  526,  pro- 
viding that  burden  of  proof  in  whole  action 
is  on  party  who  would  be  defeated  if  no 
evidence  were  given  on  either  side,  refers 
to  party  who  would  be  defeated  as  to  what 
is  in  issue,  since  party  cannot  be  said  to  be 
defeated  in  action  when  judgment  is  ren- 
dered against  him  for  what  he  has  confessed, 
and  hence  defendant  sued  for  gross  negli- 
gence does  not  acquire  right  to  open  and 
close  by  admitting  ordinary  negligence  and 
nominal  damages.  Southern  R.  Co.  v.  Steele, 
29  Ky.  L.  R.  690,  94  S.  W.  653.  Offer  of  de- 
fendant to  confess  judgment  for  certain  sum 
in  full  settlement  of  plaintiff's  claim  held 
not  to  give  defendant  right.  Nelson  County 
v.  Bardstown  &  L.  Turnpike  Road  Co.,  30  Ky. 
L.  R.  1254,  100  S.  W.  1181.  Confession  of 
assault  and  battery  by  defendant  and  plead- 
ing mitigating  facts  held  not  to  shift  bur- 
den of  proof  so  as  to  give  him  right.  Doer- 
hoefer  v.  Shewmaker,  29  Ky.  L.  R.  1193,  97 
S.  W.  7.  In  any  event  refusal  to  allow  him 
to  do  so  held  not  prejudicial  where  there 
was  no  evidence  whatever  tending  to  prove 
such  facts.     Id. 


Defendant  held  to  have  right:  Where  he 
admitted  execution  of  note  sued  on  and  its 
assignment  to  plaintiff,  but  alleged  failure 
of  consideration,  that  it  was  procured  by 
fraud,  and  that  plaintiff  was  not  bona  fide 
purchaser.  Kirby's  Dig.  §§  6196,  3107.  Rob- 
erts v.  Padgett  [Ark.]  101  S.  W.  753.  Where 
he  admits  prima  facie  case  for  plaintiff  in 
his  plea  and  assumes  burden  of  proof, 
though  plaintiff  introduces  no  evidence. 
Dickey  v.  Smith,  127  Ga.  645,  56  S.  E.  756. 
Where  only  issue  tried  was  whether  note 
sued  on  had  been  satisfied  as  claimed  by 
defendants.  Gibson  v.  Reiselt,  123  111.  App. 
52.  In  action  for  false  arrest  where  he 
admitted  arrest  and  justified  it.  Rich  v. 
Bailey,  30  Ky.  L.  R.  155,  97  S.  W.  747.  In 
replevin  where  only  issue  was  as  to  whether 
plaintiff  authorized  certain  person  as  his 
agent  to  sell  property  in  question,  which 
fact  defendant  affirmed  and  plaintiff'  denied. 
Absher  v.  Franklin,  121  Mo.  App.  29,  97  S. 
W.  1002.  Where  he  interposed  counterclaim 
and  plaintiff  voluntarily  withdrew  only  dis- 
puted item  of  his  claim.  Fischer  v.  Frohne, 
100  N.  Y.  S.  1016.  In  action  on  note  where 
right  to  recover  was  admitted  unless  de- 
feated by  alleged  settlement.  Berry  v. 
Joiner  [Tex.  Civ.  App.]  101  S.  W.  289.  Where 
admitted  of  record  plaintiff's  right  to  re- 
cover unless  it  could  be  defeated  upon  af- 
firmative grounds  set  up  in  answer.  Stone 
v.  Pettus   [Tex.  Civ.  App.]   103  a.  W.   413. 

41.  Under  Kirby's  Dig.  §  6196,  matter 
must  be  determined  by  pleadings  in  case. 
Beal  &  Doyle  Dry  Goods  Co.  v.  Barton,  80 
Ark.  326,  97  S.  W.  58.  To  entitle  defendant 
to  right  he  must  in  his  pleadings,  and  before 
plaintiff  begins  to  introduce  testimony,  ad- 
mit enough  to  make  out  a  prima  facie  case 
for  plaintiff.  Mitchem  v.  Allen  [Ga.]  57  S. 
E.  721.  Right  held  properly  awarded  to 
plaintiff  where  answer  set  up  affirmative 
plea  and  denied  plaintiff's  allegation  that 
defendant  was  indebted  to  him,  and  where 
defendant  did  not  assume  burden  of  proof 
or  claim  right  until  after  plaintiffs  had  pro- 
ceeded to  make  out  case,  and  he  had  intro- 
duced evidence  in  his  own  behalf.  Id.  Right 
is  determined  by  pleadings  at  time  of  trial 
and  cannot  be  altered  by  admissions  made 
during  course  of  trial.  Hollander  v.  Farber, 
52  Misc.  507,  102  N.  Y.  S.  506.  Plaintiff  held 
to  have  right  where  defendant  interposed 
general  denial  and  counterclaim.  Id.  De- 
fendant held  not  entitled  to  new  trial  for 
refusal  of  court  to  permit  him  to  open  and 
close,  where  it  did  not  appear  upon  face 
of  pleadings  that  he  admitted  plaintiff's 
cause  of  action  and  relied  solely  upon  aa 
affirmative  defense.  Early  v.  Early,  75  S.  C. 
15,    54    S.    E.    827. 

42.  Allowing  amendment  of  answer  after 
close  of  testimony  so  as  to  strike  out  denial 
of  allegation,  thereby  giving  defendant  bur- 
den of  proof  and  right  to  open  and  close, 
held  not  an  abuse  of  discretion.  Beal  & 
Doyle  Dry  Goods  Co.  v.  Barton,  80  Ark.  326, 
97  S.  W.  58.    Amendments  for  sole  purpose  of 

\  changing    order    of    argument    should    never 
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open,  0]'  to  close,  or  both.*^  A  M^aiver  of  the  opening  is  ordinarily  a  waiver  of  the 
right  to  close  provided  the  other  party  also  waives  argument,  but  not  otherwise.** 

§  2.  Opening  statement. *'" — In  his  opening  statement  counsel  should  confine 
liimself  to  the  case  made  by  the  declaration,**'  and  facts  v/hich  he  expects  to  prove 
by  competent  evidence.*^  His  admissions  and  statements  are  not  evidence  and  are 
not  ordinarily  conclusive  of  the  rights  of  the  parties.***  • 

§  3.  Kind,  extent,  and  mode  of  argument  or  comment  during  trial.*^ — The 
propriety  of  argument  is  a  question  largely  addressed  to  the  sound  discretion  of 
the  trial  court,  which  is  not  subject  to  review  on  appeal  unless  manifest  alnise  is 
shown. ^° 

Statements  of  law  and  reading  from  decisions  or  papers  pertinent  to  other 
cases.^'^ — Counsel  should  not  misstate  the  law  in  his  argument.^^  Permitting  him 
to  read  authorities  to  the  jury  is  largely  discretionary,^^  but  it  is  error  to  read 
portions  of  decisions  in  other  similar  cases  which  are  calculated  to  arouse  their 
sympathies  and  prejudices.^* 


be  allowed  after  trial  has  begun.  Southern 
R.  Co.  V.  Smith  [Ky.]  102  S.  W.  2.32.  Refusal 
to  adjudge  defendant  burden  of  proof  and 
right  to  open  and  close  held  proper  where 
amended  answer  withdrawing  all  denials  of 
original,  except  those  as  to  value  of  goods 
alleged  to  have  been  lost,  was  filed  after 
trial   had   begun.      Id. 

43.  St.  Louis,  etc.,  R.  Co.  v.  Johnson,  74 
Kan.   83,   86   P.   156. 

44.  When  other  party  proceeds  to  argue 
case  to  jury,  party  having  burden  of  issue 
is  entitled  to  reply.  St.  Louis,  etc.,  R.  Co.  v. 
Johnson,  74  Kan.  83,  86  P.  156. 

45.  See   7   C.   L.    258. 

46.  Hoyt  V.  Garlock,  145  Mich.  632,  13  Det. 
Leg.   N.    578,   108   N.   W.    1074. 

47.  In  will  contest  held  not  improper  to 
emphasize  and  rely  on  financial  condition  of 
te.stator  and  principal  beneficiary  as  tend- 
ing to  show  unreasonableness,  since  that 
fact  could  pl-operly  be  considered  in  deter- 
mining whether  will  was  so  unreasonable 
as  to  show  incapacity  or  undue  influence.  In 
re  Wharton's  Will  [Iowa]  109  N.  W.  492. 
Fact  that  statements  made  were  not  fully 
borne  out  by  evidence  held  not  necessarily 
ground  for  reversal,  particularly  where 
court  cautioned  jury  to  disregard  state- 
ments,   etc.,    not   supported   by   evidence.      Id. 

48.  Statement  by  counsel  for  plaintiff 
that  he  did  not  think  one  of  the  defendants 
was  liable  in  case  at  bar  held  not  to  give 
.such  defendant  right  to  be  dismissed  or  to 
have  verdict  directed  in  its  favor,  so  that  its 
rights  were  not  prejudiced  by  court's  action 
in  excluding  sucii  argument  as  improper  on 
objection  of  other  defendant  and  instructing 
jury  not  to  consider  it,  etc.  Consolidated 
Kansas  City  Smelting  &  Refining  Co.  v. 
Binkley    [Tex.   Civ.   App.]    99    S.    W.    181. 

49.  See   7   C.   L.    259. 

50.  Beaumont  Traction  Co.  v.  Dilworth 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  257,  94  S.  W. 
352;  Brusseau  v.  Lower  Brick  Co.  [Iowa]  110 
N.  W.  677;  Pearsall  v.  Tabour,  98  Minn.  248, 
108  N.  W.  808.  Appellate  court  will  not  in- 
terfere exoept  w^here  from  survey  of  whole 
situation  it  appears  likely  different  result 
M'ould  have  been  reached  but  for  miscon- 
duct. Hannestad  v.  Chicago,  etc.,  R.  Co. 
[Iowa]  109  N.  W.  718.  Will  not  interfere 
wi.th    discretion    in    refu.sing    to    grant    new  | 
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trial  unless  it  is  affirmatively  made  to  ap- 
pear that  discretion  has  been  abused  to 
prejudice  of  appellant.  In  re  Wharton's  Will 
[Iowa]  109  N.  'W.  492.  Will  not  reverse  un- 
less it  can  see  that  remarks  objected  to  were 
clearly  prejudicial  to  objecting  party.  Chi- 
cago &  Grand  Trunk  R.  Co.  v.  Smith,  124  111. 
App.  627.  Failure  to  reprimand  counsel  for 
referring  to  excluded  letters  held  not  abuse 
of  discretion,  where  he  did  not  disclose  con- 
tents, and  opposing  counsel  Avas  first  of- 
fender. Locher  v.  Knechenmiester,  120  Mo. 
App.  701,  98  S.  W.  92.  Will  not  be  presumed 
that  court  was  improperly  influenced  by  re- 
marks on  motion  for  nonsuit.  Brown  v. 
Northern  Pac.  R.  Co.   [Wash.]   86  P.  1053. 

51.  See   7   C.  L.   259. 

52.  Refusal  to  sustain  objection  to  state- 
ment that  carrier  was  liable  to  plaintiff  be- 
cause car  was  in  charge  of  inexperienced 
motorman  held  reversible  error,  argument 
being  in  conflict  with  law  and  instuctions. 
Ft.  Smith  Light  &  Trac.  Co.  v.  Flint  [Ark.] 
99  S.  W.  79.  In  action  against  railroad  for 
damages  by  fire  alleged  to  have  been  caused 
by  sparks  from  engine,  argument  that  it  was 
negligence  for  defendant  to  use  wood  in- 
stead of  coal  in  engines  held  improper,  that 
not  being,  the  law.  Monte  Ne  R.  Co.  v. 
Phillips,  80  Ark.  292,  96  S.  W.  1060.  State- 
ment as  to  damages  which  should  be  allowed 
in  personal  injury  case  and  statement  by 
court  that  argument  was  proper  held  not 
ground  for  reversal,  even  if  erroneous  and 
embracing  incorrect  statement  of  law,  where 
only  possible  effect  could  have  been  to  in- 
crease verdict,  and  it  was  not  claimed  that 
it  was  excessive,  and  court  correctly  in- 
structed as  to  measure  of  damages.  St. 
Louis,  etc.,  R.  Co.  V.  Smith  [Ark.]  100  S.  W. 
884. 

53.  Is  somewhat  a  matter  of  discretion, 
though  of  doubtful  propriety.  Missouri,  etc., 
R.  Co.  V.  Smith  iTex.  Civ.  App.]  101  S.  W. 
453.  Refusal  to  pronibit  reading  of  case  ex- 
cerpt from  former  opinion  in  same  case  held 
not  an  abuse  of  discretion.  Mahonev  ■" 
Dixon,   34   Mont.   454,   87   P.    452. 

64.  Permitting  reading  in  jury's  presence, 
and  evidently  for  their  benefit,  held  error. 
San  Antonio  Trac.  Co.  v.  Lambkin  [Tex.  Civ 
App.]    99    S.   W.    574. 
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Comments  on  pleadings  and  evidence  and  scope  of  argument  in  relation 
ihereto.^^ — It  is  proper  to  comment  on  the  evidence  in  the  case  ^'^  and  to  draw 
fair  inferences  therefrom,^^  but  not  to  call  attention  to  or  comment  on  facts  not 
within  the  issues  made  by  the  pleadings/*  or  not  in  evidence/'^  unless  the}-  are  mat- 


55.  See  7  C.  L.   259. 

56.  Papers  properly  in  evidence  may  be 
referred  to  and  read  to  jury  for  first  time 
in  argument.  Terry  v.  Williams  [Ala.]  41 
So.  804.  Argument  in  action  on  note  for 
price  of  horse,  that  horse  had  been  returned 
to  payee,  and  that  if  he  had  not  disposed 
of  him  he  had  him  yet,  ueld  sustained  by 
evidence.  Carey  v.  Nissle,  145  Mich.  383,  13 
Det.  Leg.  N.  490,  108  N.  W.  733.  Statement 
held  substance  of  what  was  in  evidence  and 
proper.  Hax  v.  Quincy,  etc.,  R.  Co.,  123  Mo. 
App.   172,   100  S.  W.  693. 

67.  May  state  evidence  as  he  understands 
it,  and  draw  his  own  conclusions  therefrom 
and  state  them  to  jury.  Evidence  held  to 
support  argument.  Aetna  Ins.  Co.  v.  Mis- 
souri Pac.  H.  Co.,  123  Mo.  App.  513,  100  S.  W. 
569.  Referring  to  edger  as  "that  old  rattle- 
trap of  a  machine"  held  warranted  where 
there  was  proof  that  it  was  badly  out  of 
repair.  Bodcaw  Lumber  Co.  v.  Ford  [Ark.] 
102  S.  "W.  896.  Where  there  was  evidence  of 
permanent  injury  held  not  improper  in  per- 
sonal injury  suit  to  state  that  jury  are  to 
settle  claim  for  damages,  to  date  and  for  all 
time  to  come.  Chicago  &  Joliet  Elec.  R.  Co. 
V.  Patton,  122  111.  App.  174.  Argument  as 
to  probability  of  plaintiff's  dying  and  leav- 
ing wife  and  children  held  based  on  testi- 
mony and  proper.  Wells,  Fargo  &  Co.  Exp. 
V.  Boyle  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
350,  98  S.  W.  441.  Argument  that  rule  of 
defendant  railroad  in  regard  to  coupling  cars 
was  never  intended  to  be  enforced,  but  was 
made  solely  for  use  in  defending  litigation, 
held  not  impossible  inference  from  evidence. 
Texas,  etc.,  R.  Co.  v.  Conway  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.  898,  98  S.  W.  1070.  In  an 
action  for  breach  of  contract  to  purchase 
screenings,  argument  expressing  contention 
that  samples  shipped  to  defendant  ought  to 
convince  any  one  that  they  were  mere 
sweepings,  and  that  if,  as  was  made  to  ap- 
pear, plaintiff's  process  involved  removal  of 
dirt  from  screenings,  it  was  dirt  and  not 
screenings  that  had  been  sh'pped  to  defend- 
ant, held  within  limits  of  legitimate  conten- 
tion as  to  inference  to  be  drawn  from  evi- 
dence. Listman  Mill  Co.  v.  Miller  [Wis.]  Ill 
X.   W.   496. 

58.  Excluding  remarks  wholly  immaterial 
to  issue  held  proper.  Berger  v.  Standard  Oil 
Co.  [Ky.]  103  S.  W.  245.  Argument  predi- 
cated on  defects  in  car  testified  to  by  wit- 
ness, but  not  alleged  as  ground  of  recovery 
in  petition,  held  improper.  Texas  &  P.  R. 
Co.  v.  Terry  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
990,    97    S.   W.    325. 

50.  Argument  held  proper;  Reference  to 
fact  that  defendant  was  insured,  taken  in 
connection  with  incompetent  testimony,  held 
reversible  error,  where  counsel  did  not  with- 
draw it,  though  he  offered  to  do  so,  and  jury 
was  not  instructed  to  disregard  it,  and  ex- 
ception was  properly  saved.  Capital  Const. 
Co.  V.  Holtziiian,  27  App.  D.  C.  12-5.  State- 
ment that  there  was  no  evidence  that  de- 
fendant was  insured  but  that  most  of  such 
people    were,    held    prejudicial,    particularly 


where  defendant  was  an  individual,  thougli 
court  told  jury  that  there  was  no  evidence- 
on  subject  and  to  disregard  it.  Loughlin  v. 
Brassil  [N.  Y.]  79  N.  E.  854.  Held  error  in 
will  contest  for  counsel  for  propounder  to 
show  revocatory  words  on  margin  of  will 
to  jury  and  point  out  difference,  in  forma- 
tion of  letters,  etc.,  between  signature  on 
margin  and  signature  to  will,  jury  not  be- 
ing entitled  to  decide  question  ol  genuine- 
ness of  signature  on  margin  by  comparison 
of  handwriting.  In  re  Shelton's  Will,  143 
N.  C.  218,  55  S.  B.  705.  Statement  as  to  cus- 
tomary practice  before  magistrates,  as  to 
which  there  was  no  evidence.  Missouri,  etc  , 
R.  Co.  V.  Cherry  [Tex.  Civ.  App.]  97  S.  W. 
712.  Statement  that  certain  matters  were 
shown  by  evidence,  when  in  fact  they  were 
not.  Missouri,  etc.,  R.  Co.  v.  Cherry  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  29,  97  S.  W.  712. 
Appeal  to  jury  to  consult  their  own  knowl-, 
edge  as  to  reputation  of  witness  for  trutli 
and  veracity,  outside  of  impressions  received 
at  trial.  San  Antonio  &  A.  P.  R.  Co.  v.  Mc- 
Millan [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  59G. 
98  S.  W.  421.  Statements  of  counsel  as  to 
character  of  plaintiff  and  improbability  thai 
she  was  lying,  based  on  his  own  knowledge, 
held  reversible  error,  where  evidence  was 
sharply  conflicting.  Texas,  etc.,  R.  Co.  v. 
Harrington  [Tex.  Civ.  App.]  98  S.  W.  653. 
Going  outside  of  facts  and  testimony,  or 
asking  jury  to  found  verdict  on  matters  the> 
may  have  observed  outside  facts  proved  on 
trial.  San  Antonio  Trac.  Co.  v.  Ijambkin 
[Tex.  Civ.  App.]  99  S.  W.  574.  Statement 
that  every  conductor  on  defendant's  line 
would  testify  that  sign  "For  Negroes"  was 
not  placed  in  customary  place.  'San  Antonio 
Trac.  Co.  V.  Davis  [Tex.  Civ.  App.]  101  S.  W. 
554.  Comments  on  effort  to  impeach  witness 
by  testimony  as  to  his  reputation  for  truth 
and  veracity.  International,  etc.,  R.  Co.  v. 
Munn    [Tex.  Civ.  App.]    102   S.   W.   442. 

Argument  held  not  ground  for  reversal: 
If,  as  contended,  proximate  oau.se  of  accident 
was  negligence  of  conductor  in  failing  to  see 
that  switch  was  thrown  before  starting- 
train  out  of  side  track,  and  that  fact  was 
conclusively  established,  argument  tliat  crew 
was  drunk.  St.  Louis,  etc.,  R.  Co.  v.  Boyles, 
78  Ark.  374,  95  S.  W.  783.  Attempt  to  go 
outside  of  case  and  state  verdicts  returned 
in  other  cases,  to  which  objection  was  sus- 
tained. Richardson  v.  Nelson,  123  111.  App. 
550.  In  trover  against  slieriff  to  recover 
value  of  chattels  seized  and  sold  under  writ 
of  attachment  as  property  of  a  debtor  wiio 
had  previously  transferred  them  to  plaint- 
iff's intestate,  which  transfer  defendant 
claimed  was  fraudulent,  statement  that  cer- 
tain witness  for  defendant,  who  testified 
that  he  was  creditor  of  judgment  debtor  and 
had  investigated  his  financial  condition,  "did 
not  proceed  with  any  such  proceeding  as 
we  find  in  this  case."  Major  v.  Brewster 
[Mich.]  14  Det.  Leg.  N.  323,  112  N.  W.  490. 
Statements  of  fact  not  supported  by  evi- 
dence, and  having  no  bearing  on  case  except 
jin  so  far  as  they  tended  to  support  concUi- 
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ters  of  common  knowledge,""  or  to  comment  on  excluded  evidence  '^  or  pleadings,**- 
or  to  refer  to  the  outcome  of  other  similar  cases/'  or  of  former  trials  of  the  same 
case.** 

Comments  on  witnesses,  parties,  arid  counsel.^^ — Counsel  may  draw  any  and  all 
proper  inferences  from  the  evidence  tending  to  discredit  a  party  ^^  or  a  witness/' 
l)ut  it  is  improper  to  make  unwarranted  and  unreasonable  assaults  upon  the  character 
or  integrity  of  parties/*  or  witnesses/"  or  opposing  counsel/"  or  to  state,  without 


pions  of  law  attempted  to  be  drawn  by 
counsel,  where  court  declined  to  charge  In 
accordance  with  such  conclusions.  Beckman 
V.  Hampton  [N.  H.]  65  A.  254.  Fact  that 
counsel  stated  In  direct  terms  that  he  was 
not  at  certain  place,  instead  of  stating  that 
evidence  showed  that  he  was  not,  where  he 
stated  nothing  that  evidence  did  not  justify. 
Hammock  v.  Tacoma   [Wash.]    87   P.   924. 

60.  Argument  that  as  matter  of  common 
knowledge  it  is  easier  to  copy  or  simulate 
handwriting  with  a  pencil  than  with  a  pen 
held  proper,  as  appealing  to  general  expe- 
rience of  jury.  Foss  v.  Smith,  79  Vt.  434,  65 
A.  553. 

til.  Commenting  on  excluded  evidence 
held  reversible  error  where  court  failed  and 
refused  to  instruct  jury  to  disregard  it. 
Hanstad  v.  Canadian  Pac.  R.  Co.  [Wash.]  87 
P.  832.  Attempt  by  Innuendo  to  suggest  to 
jury  that  evidence  properly  excluded  upon 
objection  of  opposing  party  would  have  been 
injurious  to  latter  held  improper.  Llstman 
Mill  Co.  v.  Miller  [Wis.]  Ill  N.  W.  496.  Rul- 
ing that  counsel  could  not  refer  to  letter 
^\'hich  had  been  excluded  from  evidence,  and 
instructing  jury  to  disregard  his  comment 
on  it  held  proper,  though  comment  related 
only  to  fact  that  letter  was  written,  and 
not  to  Its  contents.  Leesvllle  Mfg.  Co.  v. 
Morgan  Wood  &  Iron  Works,  75  S.  C.  342, 
55  S.  E.  768.  A  ruling  properly  excluding 
evidence  lield  nullified  by  the  court's  per- 
mitting counsel  to  refer  to  such  evidence, 
over  objection  thereto.  Steltemeier  v.  Bar- 
rett,  115  Mo.  App.   323,   91   S.   W.    56. 

62.  Seeking  to  base  right  of  recovery  on 
allegations  of  count  of  declaration  which 
liad  been  witlidrawn  and  taunting  counsel 
for  objecting.  Springfield  Boiler  &  Mfg.  Co. 
V.  Parks,  123  111.  App.  503.  Permitting  aUe- 
gation  of  pleading  to  which  special  excep- 
tion had  been  sustained  to  be  read  to  jury 
held  prejudicial,  where  evidence  was  equally 
balanced.  Simpson  v.  Thompson  [Tex.  Civ. 
App.]    16  Tex.   Ct.   Rep.   352,   95   S.   W.   94. 

63.  In  action  against  traction  company 
for  injuries,  telling  jury  if  they  wanted  to 
find  out  whether  defendant's  motorman  and 
conductors  were  negligent,  to  go  to  records 
of  county  and  see  what  juries  in  other  cases 
had  said  about  them.  San  Antonio  Traction 
Co.  V.  Parks  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.    171,    93    S.   W.    130. 

64.  Referring  to  fact  that  opposing  party 
had  been  unable  to  get  verdict  on  former 
trial  Pre  Witt  v.  Southern  Tel.  &  T.  Co.  [Tex. 
Civ.  App.]    101   S.  W.   812. 

65.  See   7  C.  L.   261. 

66.  Argument  as  to  dangerous  character 
of  plaintiff  held  not  so  unwarranted  as  to 
be  error.  Foss  v.  Smith,  79  Vt.  434,  65  A. 
553. 

67.  Where  affidavit  for  continuance  was 
read  as  deposition  of  absent  witnesses,  re- 
marks   of    counsel    to    effect    that    he    knew 


nothing  about  them,  had  had  no  opportunity 
to  cross-examine  them,  and  that  they  might 
have  been  produced  If  they  had  been  wanted, 
held  not  improper  or  prejudicial,  particu- 
larly where  testimony  was  not  material  ex- 
cept in  one  particular,  as  to  which  it  was 
corroborated.  Louisville  St.  R.  Co.  v. 
Brownfield,  29  Ky.  L.  R.  1097,  96  S.  W.  912. 
Waiver  of  privilege  by  plaintiff  after  phy- 
sician who  had  attended  him  was  produced 
In  court,  in  presence  of  jury  as  witness  for 
defendant,  held  not  to  bar  comment  by  coun- 
sel for  plaintiff  affecting  physician's  credi- 
bility as  witness.  Hodge  v.  St.  Louis,  146 
Mich.  173,  13  Det.  Leg.  N.  749,  109  N.  W.  252. 
When  made  under  claim  that  Improper  dis- 
closures by  the  physician  led  to  his  being 
called  as  a  witness.  Id.  Referring  to  testi- 
mony as  manufactured  of  much  the  same 
stuff  as  dreams  are  made  of,  as  baseless  fab- 
rication of  dream,  etc.,  held  proper.  Harless 
V.  Southwest  Missouri  Elec.  R.  Co.,  123  Mo. 
App.  22,  99  S.  W.  793.  Where  testimony  is  con- 
flicting, may  urge  that  testimony  of  adverse 
witness  is  untrue,  and,  if  manner  of  witness 
and  character  of  his  testimony  Indicates  that 
he  has  been  coached,  may  endeavor  to  Induce 
jury  to  believe  that  such  Is  fact;  but  it  Is 
improper  to  make  such  a  statement  as  a 
fact,  or  in  absence  of  anything  to  warrant 
jury  in  believing  it  a  fact,  to  argue  that  it  is. 
Beaumont  Trac.  Co.  v.  Dilworth  [Tex.  Civ. 
App.]   16  Tex.  Ct.  Rep.  257,  94  S.  W.  352. 

68.  Constitutes  prejudicial  error  where  it 
tends  to  Inflame  minds  of  jurors.  Young  v. 
Kinney  [Neb.]  112  N.  W.  558.  Argument 
from  which  jury  could  draw  no  inference  ex- 
cept that  defendant  was  thief  and  was  keep- 
ing a  fence  for  pack  of  organized  thieves. 
Id.  Making  statements  concerning  opposite 
party,  not  supported  by  evidence,  and  which 
were  calculated  to  prejudice  minds  of  jury 
against  him.  Hurst  v.  Williams  [Ky.]  102 
S.  W.  1176.  Persisting  in  charges  and  ac- 
cusations in  nowise  supported  by  evidence, 
and  which  clearly  tended  to  arouse  prejudice 
of  jury  against  defendant,  held  reversible 
error.  Fishblatt  v.  New  York  City  R.  Co.,  99 
N.  Y.  S.  836.  Though  conduct  of  defendant 
was  justly  subject  to  censure,  held  improper 
to  vilify  him.  Crow  v.  Ball  [Tex.  Civ.  App.] 
99  S.  W.  583.  Vilification  in  action  for  con- 
version held  harmless,  where  undisputed  evi- 
dence showed  that  he  converted  plaintiff's 
property,  and  verdict  was  not  in  excess  of 
its   reasonable  value.   Id. 

69.  Constitutes  prejudicial  error  where  it 
tends  to  inflame  minds  of  jurors.  Young  v. 
Kinney  [Neb.]  112  N.  W.  558.  Argument 
from  which  jury  could  draw  no  Inference 
except  tliat  certain  of  defendant  s  witnesses 
were  perjured,  and  testified  falsely  at  in- 
stance of  defendant.  Id.  Statement  of 
counsel  that  he  had  "mighty  little"  respect 
for  experts  "because  they  are  employed  to 
serve  their  clients  and  paid  mighty  well  for 
it,"  held  reversible  error,  where  was  no  evi- 
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11113-  evidence  to  support  the  assertion,  that  emplo3-es  will  lose  their  positions  unless 
they  testify  in  favor  of  their  employer. '^^  It  is  proper  to  comment  on  the  failure 
of  a  party  to  testify,'^^  the  absence  of  testimony  to  meet  the  case  made,'^  or  the 
failure  to  produce  witnesses/*  not  equally  accessible  to  both  parties/^  but  not  on 
the  refusal  of  a  witness  to  testify  on  the  ground  of  self  incrimination,^"  or  the  fail- 
ure of  an  attorney  in  the  case  to  testify  in  behalf  of  his  client,  when  it  would  have 
been  improper  for  him  to  do  so,''^  or  to  refer  to  the  ability  of  a  corporate  defendant 
to  procure  witnesses  to  meet  the  case  made  against  it,^*"  or  to  state  the  reasons  why 
certain  witnesses  were  not  called.'^* 


dence  resR_ecting  compensation  of  experts 
who  testified,  or  tiiat  they  were  specially 
employed  by  plaintiff  for  whom  thej^  testi- 
fied, and  no  steps  were  taken  to  remove 
prejudicial  effect  from  minds  of  jury.  Wins- 
low  V.  Smith  [N.  H.]  65  A.  108.  Dwelling 
unduly  on  fact  that  conductor  on  car  on 
which  plaintiff  was  injured  did  not  give 
riglit  name  on  entering  defendant's  employ, 
and  referring  to  him  as  man  who  committed 
crime  on  entering  that  corporation,  held  im- 
proper. Keenan  v.  Metropolitan  St.  R.  Co., 
103  N.  Y.  S.  61.  In  action  against  railroad 
for  injury  to  horses,  argument  to  effect  tliat 
railroad  men  always  swore  that  shipments 
were  handled  carefully  because  they  did 
not  want  to  be  censured,  and  that  jury  had 
doubtless  seen  railroad  men  in  court,  who 
were  doubtless  inspectors  and  knew  of  con- 
dition of  car,  and,  if  condition  of  car  was 
not  as  plaintiff  claimed,  why  were  they  not 
called  to  prove  it,  held  reversible  error, 
where  evidence  was  conflicting.  Texas  &  P. 
R.  Co.  V.  Terry  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  990.  97  S.  W.  325.  Refusal  to  grant 
m  trial  for  gratuitious  assault  on  ciiarac- 
ter  of  experts  held  not  cause  for  reversal, 
particularly  where  brief  did  not  show  that 
tlieir  te.stimony  was  favorable  to  complain- 
ing defendant,  or  material  on  any  defensive 
issue.  Duerler  Mfg.  Co.  v.  Eichhorn  [Tex. 
Civ.    App.]    99    S.    W.    715. 

70.  Continued  attacks  on  conduct  of  coun- 
sel for  unprofessional  conduct  in  taking  dif- 
ferent sides  of  same  question  in  different 
suits  held  cause  for  reversal,  when  persisted 
in  after  objections  had  been  repeatedly  sus- 
tained. Thompson  v.  Hoppert,  120  111.  App. 
588.  Unjustifiable  attacks  on  integrity  of 
opposing  counsel  in  briefs  filed  in  appellate 
court,  unless  voluntarily  withdrawn  or  satis- 
factorily explained,  will  be  ordered  erased 
from  copies  which  remain  part  of  public 
records,  where  brief  is  not  stricken  on  that 
account.  Ogg  v.  Glover,  72  Kan.  247,  83  P. 
1039. 

71.  Kentucky  &  I.  Bridge  &  R.  Co.  v. 
Nuttall,  29  Ky.  L.  R.  1167,  96  S.  ^V.  1131. 
Held  violation  of  rule  39,  and  reversible  er- 
ror. Texas  &  P.  R.  Co.  v.  Beezley  [Tex.  Civ. 
App.]  101  S.  W.  1051.  Refusal  to  require 
counsel  to  withdraw  statement  held  harm- 
less. Minard  v.  West  Jersey  &  S.  R.  Co. 
[N.   J.   Law]    64   A.    1054. 

72.  On  fact  that  defendant,  though  pres- 
ent, failed  to  testify  in  denial  of  plaintiff's 
evidence,  and  offered  no  explanation  for  fail- 
ure to  testify.  Hull  v.  Douglass,  79  Conn. 
266,  64  A.  351.  Fairly  within  latitude  al- 
lowed counsel  to  call  it  refusal  on  defend- 
anf.s  part  to  take  stand  in  his  own  behalf. 
Id.      Where    the     principal     facta     attending 


transaction  are  peculiarly  within  knowledge 
of  plaintiff  and  defendant  and  plaintiff  gives 
his  version  favoring  liis  claim.  Ledford  v. 
Emerson,  141  N.  C.  596,  54  S.  E.  433.  His 
voluntary-  absence  in  Europe,  in  violation  of 
bail  bond  made  by  order  in  cause,  he  having 
been  arrested  on  allegations  of  fraud,  held 
not  to   alter   case  to   his  advantage.      Id. 

73.  Dahrooge  v.  Pere  Marquette  R.  Co., 
144  Mich.  544,  13  Det.  Leg.  N.  381,  108  N.  W. 
283. 

74.  In  action  against  city,  reference  to 
nonproduction  of  witnesses  to  show  want  of 
notice  of  defect  in  sidewalk  lield  fair  argu- 
ment. Stagner  v.  Ricli  Hill,  119  Mo.  App. 
281,  95  S.  W.  957.  In  action  for  personal  in- 
juries, refusal  to  permit  defendant's  counsel 
to  comment  on  failure  of  plaintiff  to  pio- 
duce  physician  who  treated  liim  as  witne.sj, 
with  view  of  having  jury  infer  that  his  tes- 
timony would  not  have  been  favorable  to 
plaintiff,  held  reversible  error.  BrothortO'! 
V.  Barber  Asplialt  Pav.  Co.,  117  App.  Div.  791. 
102    N.    Y.    S.    1089. 

75.  Held  reversible  error  to  permit  coun- 
sel to  call  attention  to  fact  that  defendant 
had  not  produced  certain  witness  and  ask 
jury  to  draw  unfavorable  inference  from 
that  fact  against  defendant,  wlaere  such  per- 
son was  no  longer  in  defendant's  employ  and 
latter  liad  no  knowledge  of  his  whereabouts. 
Mutual  Industrial  Indemnity  Co.  v.  Perkins 
[Ark.]  98  S.  W.  709.  In  slander,  where  de- 
fendant testifies  that  alleged  defamation  was 
told  him  by  third  person  living  witliin  few 
miles  of  and  equally  as  accessible  to  him  as 
to  plaintiff,  unfavorable  comment  on  plaint- 
iff's failure  to  call  such  third  person  as  wit- 
ness is  reversible  error.  Sears  v.  Duling,  79 
Vt.    334,   65   A.   90. 

76.  Easterly  v.  Gater,  17  Okl.  93,  87  P.  853. 

77.  Failure  of  court,  on  objection,  to  stop 
argument,  reprimand  counsel,  and  instruct 
jury  to  disregard  it,  held  virtual  holding 
that  it  was  proper.  Sanger  v.  McDonald 
[Ark.]    102    S.    W.    690. 

78.  Held  not  prejudicial.  Dalirooge  v. 
Pere  Marquette  R.  Co..  144  Mich.  544,  13  Det. 
Leg.  N.  381,  108  N.  W.  283;  Bettis  v.  Chi- 
cago, etc.,  R.  Co.,  131  Iowa,  46,  108  N.  W.  103. 
Statement,  without  any  evidence  to  justify 
it,  that  defendant  had  millions  of  capital, 
and  thousands  of  employes,  and  had  failed 
to  produce  a  passenger  who  saw  accident, 
held  improper.  Keenan  v.  Metropolitan  St. 
R.  Co.,  103  N.  Y.  S.  61. 

79.  Statement  in  reply  to  comments  of 
opposing  counsel  on  their  absence  held  not 
ground  for  reversal,  it  not  appearing  that 
result  of  trial  was  in  any  way  affected 
thereby.  Hammock  v.  Tacoma  [Wash.]  87 
P.  924. 
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Comments  on  instructions  and  special  interrogatories.^^ — Counsel  may  read  and 
comment  upon  interrogatories,  and  array  the  evidence  necessary  to  be  considered 
in  answering  the  same,«^  though  he  may  not  tell  the  Jury  how  to  answer  them.«- 
He  may  also  use  the  instructions  to  illustrate  his  argument,**'  but  he  may  not  dis- 
cuss the  significance  of  a  refused  instruction,^*  or  to  tell  the  jury  that  they  need 
only  consider  such  instructions  as  present  his  theory.^'^ 

Appeals  to  passion,  prejudice,  and  sympathy. ^^ — Appeals  on  considerations 
other  than  the  merits  of  the  case,"  or  the  use  of  language  or  argument  calculated 
to  arouse  the  sympathy  of  the  jury,^*  or  to  prejudice  them  against  the  opposite 
party ,*^  are  improper.     Thus,  it  is  improper  to  contrast  the  financial  conditions 


so.     See   7   C.   L.    261. 

81.  Pittsburgh,  etc.,  R.  Co.  v.  Llghthelser 
[Ind  ]    78    N.    E.    1033. 

52.  Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser 
[Ind.]  78  N.  E.  1033.  In  case  he  does  so, 
opposite  party  is  only  entitled  to  have  jury 
.•-■ufflciently  admonished  without  delay  that 
such  statement  may  not  be  considered,  and 
is  no  ground  for  discharging  jury.     Id. 

53.  Under  Sess.  Laws  1901,  p.  160,  counsel 
held  entitled  to  use  instructions  to  illustrate 
."■^ess.  Laws  1901,  p.  160.  Held  no  impro- 
priety in  his  re-reading  such  portions  of 
charge  as  he  deemed  particularly  pertinent. 
Storm  V.  Butte  [Mont.]  89  P.  726.  Refusal 
to  allow  such  use  held  harmless,  where  it 
did  not  appear  that  he  was  unable  to  prop- 
erly argue  case  without  them,  or  that  he 
could  not  recall  to  jury  substance  of  charge 
given.      Id. 

84.  Statement  that  it  was  duty  of  court 
to  give  demurrer  to  evidence  if  plaintiff  had 
no  case,  and  in  not  giving  demurrer  and 
letting  case  go  to  jury  he  decided,  in  effect, 
tliat  plaintiff  did  have  case,  held  improper. 
Kppstein  v.  Missouri  Pac.  R.  Co.,  197  Mo.  720, 
0  4  S.  W.  967. 

85.  Statement  that  first  instruction  re- 
quired jury  to  find  for  i^laintiff,  and  that 
others  need  not  be  considered  if  they  be- 
lieved as  therein  defined,  held  improper. 
Hurst  v.  Williams   [Ky.]    102   S.  W.  1176. 

86.  See  7  C.  L.  261. 

87.  Statement  as  to  probable  size  of  fee 
of  defendant's  counsel  in  insurance  case  held 
improper.  Cox  v.  Continental  Ins.  Co.,  104  N. 
Y.  S.  421.  Statement  in  case  against  insur- 
ance company  that  insurance  companies  will 
go  to  any  ends  (Id.),  that  they  have  stacks 
of  money  (Id.),  and  pay  large  dividends,  held 
reversible  error  (Id.).  Persisting,  after  be- 
ing reproved,  in  making  remarks  showing 
an  intention  to  procure  verdict  through  prej- 
udice of  jury  rather  than  upon  evidence  held 
reversible  error.  Id.  In  action  for  death  by 
wrongful  act  statement  by  counsel  for  de- 
fendant in  arguing  motion  for  nonsuit  that 
if  it  was  done  he  would  promise  to  take 
care  of  plaintiff  and  her  children,  etc.,  held 
improper,  but  not  reversible  error,  where 
granting  of  nonsuit  was  proper  on  evidence. 
Brown  v.  Northern  Pac.  R.  Co.  [Wash.]  86 
P.    1053. 

88.  HeUl  improper:  Allusion  to  plaintiff's 
orphanage  in  personal  injury  action.  Chi- 
cago City  R.  Co.  V.  Schaefer,  121  111.  App.  334. 
Referring  to  plaintiff  as  "penniless  girl." 
Duerler  Mfg.  Co.  v.  Eichhorn  [Tex.  Civ.  App.] 
99  S.  W.  715.  Statement  that  if  jury  did 
not     believe     plaintiff     and     thought     him    a 


fraud,  and  that  there  was  no  evidence  back- 
ing him,  then  they  should  throw  him  and 
his  wife  and  children  on  world,  held  not 
reversible  error.  Wells,  Fargo  &  Co.  Exp. 
v.  Boyle  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
350,    98    S.    W.    441. 

Held  not  iniproper  for  counsel  to  speak  of 
his  client  as  "this  honest  German  girl,"  and 
to  ask  verdict  in  her  favor,  though  such 
characterization  was  not  authorized  by  any 
testimony,  and  though  most  of  jury  were 
Germans,  it  not  appearing  that  he  sought 
verdict  because  she  was  German.  Duerler 
Mfg.  Co.  v.  Eichhorn  [Tex.  Civ.  App.]  99  S. 
W.    715. 

89.  Argument  held  improper:  Referring 
to  contract  under  which  cattle  were  shipped 
as  "yellow  backed  literature,"  where  was  no 
issue  as  to  its  validity.  St.  Louis,  etc.,  Ry. 
Co.  V.  Crowder  [Ark.]  103  S.  W.  172.  In  ac- 
tion against  railroad  for  personal  injuries, 
statement  that  by  reports  of  inV?rstate  com- 
merce commission  there  had  been  many 
thousands  of  deaths  and  injuries  by  railroad 
accidents  during  past  year.  Seaboard  Air 
Line  Ry.  v.  Smith  [Fla.]  43  So.  235.  In  ac- 
tion against  railroad  for  wrongful  death,  un- 
warranted assertion  by  plaintiff's  counsel 
that  defendant's  engineers  and  firemen  were 
murderers  held  cause  for  reversal  where  per- 
sistently repeated  after  he  had  been  warned, 
and  after  jury  had  been  instructed  to  disre- 
gard statements.  Orendorf  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  104  N.  Y.  S.  222.  State- 
ment that  action  of  defendant  corporation 
was  unheard  of  and  damnable.  Missouri, 
etc.,  R.  Co.  V.  Cherry  [Tex.  Civ.  App.]  17 
Tex.  Ct.  Rep.  29,  97  S.  W.  712.  Statement 
that  foreman  of  grand  jury,  who  was  vice- 
president  of  defendant  company,  had  no 
right  to  request  court  for  attendance  of  wit- 
nesses before  grand  jury  who  had  been 
sworn  and  placed  under  rule  as  witnesses 
in  case  at  bar.  Id.  Expressing  fear  that 
employes  of  defendant  who  bad  testified  for 
plaintiff  would  lose  their  places,  though 
there  was  no  evidence  on  that  point.  South- 
ern R.  Co.  V.  Simmons,  105  Va.  651,  55  S.  E. 
459.  Statement  that  counsel  for  defendant 
railroad  rode  in  their  private  and  palace 
cars  when  they  came  to  court,  though  there 
was  no  evidence  to  that  effect.  Id.  Argu- 
ment that  in  many  states  defendant's  conduct 
would  have  landed  him  in  the  penitentiary 
"as  it  ought  to  do  here"  held  not  ground  for 
reversal  under  the  circumstances.  Bradford  v. 
National  Benefit  Ass'n,  26  App.  D.  C.  268. 
Reference  to  number  of  employes  killed  an- 
nually through  negligence  of  railroads,  held 
not  prejudicial.  Louisville  &  A.  R.  Co.  v.  Wil- 
son, 30  Ky.  L.  R.   734,  99  S.  W.   634. 
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of  the  parties,^"  appeal  to  the  prejudice  against  corporations/^  or  to  sectional  pre- 
judice,'^  refer  to  the  fact  that  the  opposite  party  had  taken  exceptions  and  will 
appeal  if  the  verdict  is  against  him,^^  or  to  atteinpt  to  create  an  impression  in 
the  minds  of  the  jury  that  whatever  they  do  will  be  approved  on  appeal.®* 

§  4.  Conduct  and  demeanor  during  trial.^^ — It  is  improper  to  abuse  witness^'- 
while  examining  them.''®  It  is  improper  to  make  remarks  or  statements  at  any  time 
during  the  trial  which  operate  to  bring  prejudicial  matters  outside  the  record  before 
the  jury,®'  or  which  are  calculated  to  prejudice  the  standing  of  the  opposite  party 
before  the  jury,"®  or  his  right  of  cross-examination.®®  In  personal  injury  cases  it  is 
improper  to  persistently  attempt  to  impress  the  jury  with  the  idea  that  an  insur- 
ance compan}'  and  not  the  local  defendant  in  the  case  will  be  called  upon  to  respond 
as  to  such  damages  as  may  be  assessed.^     The  mere  offer  of  inadmissible  evidence,- 


90.  Seaboard  Air  Line  Ry.  v.  Smith  [Fla  ] 
43  So.  235;  Bettis  v.  Chicag-o,  etc.,  R.  Co.,  131 
Iowa,  46,  108  N.  W.  103;  Davis  v.  Adrian,  147 
Mich.  300,  13  Det.  Leg-.  N.  1023,  110  N.  W. 
1084;  Southern  R.  Co.  v.  Simmons,  105  Va. 
651,  55  S.  E.  459.  Held  violation  of  rule  39, 
and  reversible  error.  Texas  &  P.  R.  Co.  v. 
Beezley  [Tex.  Civ.  App.]  101  S.  W.  1051.  In 
action  by  bank  against  receiver  of  an  in- 
solvent bank  on  fraudulently  certified 
checks,  argument  that  plaintiff  was  solvent 
while  creditors  of  defendant  bank  were  poor 
held  prejudicial  error.  Detroit  Nat.  Bk.  v. 
Union  Trust  Co..  145  Mich.  656.  13  Det.  Leg. 
N.  593,  lOS  N.  W.  1092.  In  action  for  in- 
juries to  miner,  where  counsel  for  plaintiff 
stated  in  argument  respecting  plaintiff's  re- 
turn to  work  before  his  injuries  ■were  healed, 
that  miners  do  not  have  a  very  large  bank 
account,  and  that  if  plaintiff  went  to  work 
he  did  not  do  so  because  he  wanted  to,  but 
because  he  had  to,  and  because  he  had  wife 
and  family,  and  had  to  get  daily  bread,  re- 
fusal of  new  trial  was  within  discretion  of 
the  trial  court.  Cook  v.  Smith-Lowe  Co. 
[Iowa]    109   N.   W.    798. 

91.  Statements  as  to  difficulty  of  con- 
trolling corporations,  etc.  Missouri,  etc.,  R. 
Co.  v.  Cherry  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  29.  97  S.  W.  712.  Refusal  to  withdraw 
juror  because  of  statement  in  suit  for  per- 
sonal injury  against  city  that  corporate 
property  owner  was  ultimately  liable  held 
reversible  error,  where  court  did  not  at- 
tempt to  withdraw  remark  from  jury  or  ad- 
monish them  in  regard  to  it.  Walsh  v.  City 
of  Wilkes-Barre,   215  Pa.   226,   64  A.   407. 

92.  In  action  against  carrier  for  damages 
for  alleged  insulting  conduct  of  conductor 
to  female  passengers,  argument  that  latter 
were  from  south  and  that  conductor  was 
from  north  held  improper,  particularly 
where  there  w^as  no  evidence  tending  to 
show  latter  fact.  San  Antonio  Trac.  Co.  v. 
Lambkin    [Tex.  Civ.  App  ]   99  S.  W.   574. 

03.  Statement  that  in  estimating  damages 
jury  should  take  into  consideration  fact 
that  defendant  had  taken  exceptions,  and 
that  it  had  been  stated  if  verdict  was 
against  it,  it  would  appeal.  Southern  R.  Co. 
V.  Simmoii.s,    105   Va.  651,   55  S.  E.   459. 

94.  Staltinent  that  member  of  appellate 
court  would  approve  verdict  in  double 
amount  sued  for  because  he  was  a  confed- 
orate  soldier  held  highly  prejudicial.  San 
Antonio  Trac.  Co.  v.  Lambkin  [Tex.  Civ. 
App.]    99  S.   W.   574. 


95.  See    7    C.   L.    263. 

96.  Statement  to  witness  in  course  of  ex- 
amination that  counsel  did  not  think  that 
oath  amounted  to  anything  with  him.  New 
York  Life  Ins.  Co.  v.  Rilling,  121  111.  App. 
169.  Asking  witness  during  cross-examina- 
tion if  he  had  anything  to  conceal,  where 
not  justified  by  record.  Libby  v.  Cook,  123 
111.    App.    574. 

97.  Statement  by  counsel  in  controversy 
over  admission  of  evidence  and  in  presence 
of  jury  that  issue  to  which  such  evidence 
related  had  been  determined  in  his  client's 
favor  by  two  juries  held  improper.  Meyer 
Bros.  Drug  Co.  v.  Madden,  Graham  &  Co. 
[Tex.  Civ.  App.]    99  S.  W.  723. 

98.  Where  plaintiff  introduced  evidence 
that  age  of  certain  person  was  shown  in 
family  Bible,  but  did  not  introduce  latter 
in  evidence,  held  improper,  on  defendant'.s 
counsel  commenting  in  argument  on  failun- 
to  introduce  it.  for  plaintiff's  counsel  to  pro- 
duce it  and  tell  defe'ndant's  counsel  he  couM 
then  introduce  it  himself.  Levels  v.  St.  Loui- 
&  H.  R.  Co.,  196  Mo.  606,  94  S.  W.  275.  Re- 
mark on  objection  to  testimony  being  su.-^- 
tained  "That's  all  right.  It  doesn't  hurl 
much,"  and.  on  counsel  for  adverse  part;, 
announcing  that  they  would  offer  objec- 
tions to  testimony.  "I  have  no  doubt  yoi> 
will,"  held  too  trivial  to  influence  jur\  . 
Guify  Petroleum  Co  v.  Hamill  [Tex.  Civ 
App.]  94  S.  W.  458.  Where  plaintiff's  coun- 
sel stated  that  defendant's  counsel  might 
state  that  plaintiff  was  a  knave,  but  couM 
not  claim  that  he  was  a  fool,  argument  b\- 
defendant's  counsel  on  assumption  that 
plaintiff's  counsel  granted  that  plaintiff 
was  a  knave  and  that  speaker  guessed  it 
was  generally  granted  held  not  prejudicial. 
Foss   V.    Smith,    79   Vt.    434,    65   A.    553. 

99.  Statements  by  counsel  during  cross- 
examination  of  his  witnesses  calculated  to 
prejudice  opponent's  right  to  cross-examine 
without  witness  being  assisted  by  his  coun- 
sel. Keenan  v.  Metropolitan  St.  R.  Co,  lO:'. 
N.   Y.    S.    61. 

1.  Suggesting  such  fact  by  questioning 
jurors  and  opposing  counsel  held  ground  for 
new  trial.  Beaumont  Trac.  Co.  v.  Dilworth 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  257,  94  S. 
W.  352.  Is  improper  in  examining  jurors  a--* 
to  their  interest  in  any  casualty  insurance 
company  to  do  so  in  an  extraordinary  man- 
ner as  if  this  portion  of  their  examination 
were  of  peculiar  moment.  Howard  v.  Bel- 
denvlUe  Lumber  Co.,   129   Wis.   98,    108   N.   W. 
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or  the  asking  of  improper  qiiestians,^  is  not  ordinarily  ground  for  reversal  unless 
done  in  bad  faith/  or  persisted  in  after  an  adverse  ruling.^  :Misconduct  of  counsel 
is  no  ground  for  strilving  a  pleading  from  the  files  and  entering  judgment  by  de- 
fault in  the  absence  of  a  showing  that  his  client  in  any  w^ay  participated  in  or  in- 
stigated it.® 

§  5.  Excmes  for  impropriety.' — There  is  a  conflict  of  authority  as  to  whether 
misconduct  is  excused  because  provoked  by  opposing  counsel  or  because  the  latter 
has  been  guilty  of  the  same  offense.® 

§  6.  Objections  and  rulings.^ — Alleged  misconduct  cannot  be  reviewed  on 
app-  ■  unless  an  objection  is  seasonably  interposed,  a  ruling  obtained,  and  an  ex- 
cept iun  thereto  taken,^"  and  unless  the  ordinary  steps  are  taken  to  perfect  the 
appeal  and  to  present  the  matter  to  the  reviewing  court.^^ 

§  7.  Action  of  court  to  counsel  curing  ohjections.'^^ — Unless  improper  re- 
marks ai-e  such  as  to  prevent  a  fair  verdict,^^  their  harmful  effect  may  generally  be 


48.  Should  simply  ask  fair  questions  in  re- 
gard to  subject,  same  as  in  examination  as 
to  any  other  matter,  and  should  not  discuss 
same  with  court  and  counsel,   etc.     Id. 

2.  Colloquy  with  court  as  to  making  of 
record  on  exclusion  of  evidence  tending  to 
show  that  defendant  in  action  for  wrongful 
death  of  servant  was  indemnified  held  not 
prejudicial.  Hamner  v.  Janowitz,  131  Iowa, 
20,  108  N.  W.  109.  Statement  of  counsel  in 
opening  argument  that  evidence  would  show 
certain  fact,  and  subsequent  offer  to  prove 
same,  which  court,  after  argument,  refused 
to  permit,  held  not  in  any  sense  improper 
or  prejudicial,  even  if  such  evidence  was  not 
competent  for  purpose  for  which  it  was 
offered,  and  particularly  where  it  was  not 
incompetent  for  all  purposes.  McGinnis  v. 
Rigby  Printing  Co.,  122  Mo.  App.  227,  89  S. 
W.  4.  Denial  of  motion  to  witlidraw  juror 
and  continue  case  because  of  offer  of  certain 
testimony  held  not  an  abuse  of  discretion, 
there  being  nothing  in  record  indicating 
that  court  had  any  ground  to  believe  that 
offer  was  not  made  in  good  faith.  Freeh  v. 
Lewis,  32  Pa.  buper.  Ct.  279.  Statement  In 
answer  to  court's  Inquiry  as  to  purpose  of 
certain  evidence,  that  it  was  to  show  that 
there  was  nothing  in  defendant's  defense 
and  that  it  was  entirely  fictitious  held  not 
prejudicial  in  view  of  fact  that  plaintiff 
claimed  that  contract  on  which  defendants 
relied  was  forgery.  "Walker  v.  Dickey  [Tex. 
Civ.  App.]   16  Tex.  Ct.  Rep.  934,  98  S.  W.   658. 

3.  Asking  improper  question  held  not 
prejudicial  T>'liere  it  was  answered  in  nega- 
tive. Bodcaw  Lumber  Co.  v.  Ford  [Ark.]  102 
S.  V^.  896.  Refusal  to  reprimand  counsel  for 
asking  question  to  which  objection  was  sus- 
tained held  not  an  abuse  of  discretion.  Col- 
lins V.  Chipman  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  411,  95  S.  "W.  666.  Asking  question,  an- 
swer to  which  had  been  ruled  out  on  former 
trial,  but  which  was  not  question  to  which 
any  answer  would  have  been  illegitimate, 
held  not  improper,  though  counsel  had  been 
notified  by  opposing  counsel  before  trial  not 
to  ask  it,  of  which  fact  court  was  informed 
when  objection  was  made,  particularly 
where  record  did  not  show  that  answer  was 
improper.  Paris  &  G.  N.  R.  Co.  v.  Calvin 
[Tex.    Civ.   App.]    103    S.   W.    428. 

4.  Refusal  to  withdraw  juror  because  of 
an  offer  of  record  in  previous  suit  against 
knother  party  for  same  Injury,  showing  large 


verdict  for  plaintiff  which  was  set  aside  on 
appeal,  held  reversible  error.  Wagner  v. 
Hazle   Tp.,    215   Pa.   219,    64   A.    405. 

6.  Persistently  disregarding  rulings  of 
court  in  continuing  to  ask  incompetent 
questions  after  they  had  been  ruled  out,  and 
indulging  in  remarks  in  regard  to  current 
testimony  in  presence  and  hearing  of  jury 
during  examination  of  witnesses,  of  charac- 
ter tending  to  prejudice  adverse  party, 
thereby  getting  Incompetent  matter  before 
jury,  held  reversible  error.  English  v. 
Ricks  [Tenn.]  95  S.  W.  189.  Repeatedly  ask- 
ing same  question  of  different  witnesses 
after  court  had  held  it  improper  held  not 
ground  for  reversal  where  verdict  was  clear- 
ly justified  by  evidence.  St.  Louis,  etc.,  R. 
Co.  V.  Knowles  [Tex.  Civ.  App.]  99  S.  W.  867. 

e.  Misconduct  of  defendant's  attorney  in 
purposely  absenting  himself  at  time  fixed 
for  arguing  demurrer  to  answer  and  taking 
papers  with  him  held  not  imputable  to  client 
in  absence  of  showing  that  he  participated 
in  or  instigated  it.  Chenault  v.  Norton,  30 
Ky    L.    R.    875,    99    S.    W.    899. 

7.  See  7  C.  L.  263. 

8.  See  7  C.  L.  264,  n.  46.  Improper  re- 
marks held  not  ground  for  reversal  where 
they  were  provoked  by  opposing  counsel,  and 
jury  was  instructed  to  disregard  them.  West- 
ern Union  Tel.  Co.  v.  Sloss  [Tex.  Civ.  App.] 
100  S.  W.  354.  Fact  that  remark  v/as  re- 
plied to  in  kind  considered  in  determining 
tliat  it  was  not  ground  for  reversal.  St. 
Louis  S.  W.  R.  Co.  V.  Granger  [Tex.  Civ.  App.] 
100  S.  W.  987;  American  Freehold  Land 
Mortg.  Co.  V.  Brown  [Tex.  Civ.  App.]  101  S. 
W.   856. 

9.  See   7   C.   L.    264. 

10.  See  Saving  Questions  for  Review,  8  C. 
L.  1822.  On  objection  being  made  to  lan- 
guage used,  judge  should  stop  discussion 
and  take  it  down  and  then  and  there  note 
exception,  so  there  can  be  no  question  as  to 
what  actually  transpired.  Moseley  v.  John- 
son   [N.   C]    56   S.  E.   922. 

11.  See  Appeal  and  Review,  9  C.  L.  148. 

12.  See  7  C.  L«.  264.  See,  also.  Harmless 
and   Prejudicial   Error,   8   C.   L.    1. 

13.  Ought  to  clearly  appear  that  court 
took  such  action  as  was  sufficient  to  remove 
prejudice  and  meet  exigencies  of  the  case. 
Seaboard  Air  Line  Ry.  v.  Smith  [Fla.]  4  3 
So.  235.  Instruction  to  disregard,  etc.,  held 
insufficient.     Id.     How  far  effect  of  improper 
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cured  bv  sustaining  objections  thereto  piouiptly/*  by  their  withdrawal/''  by  repri- 
ii;anding  coiiusel/**  by  instructing  the  jury  to  disregard  them/'  or  prop!."rly  in- 
.-inu  lino-  them  as  to  their  duty  in  the  premises,^''  or  l)y  two  or  more  of  these  com- 


r<-maik  is  cured  by  rebuke  from  court  ap- 
pends upon  circumstances.  Levels  v.  St. 
Louis  &  H.  R.  Co.,  196  Mo.  606,  94  S.  W.  275. 
Mild  rebuke  held  insufficient.  Id.  Pro- 
nounced and  persistent  misconduct  in  mak- 
ing charges  in  nowise  supported  by  evidence, 
and  which  clearly  tended  to  arouse  prejudice 
of  jury  against  defendant,  held  not  cured 
by  niiid  observation  of  judge  to  jury  that 
they  should  base  verdict  on  evidence  alone. 
Kis'hblatt  v.  New  York  City  R.  Co.,  99  N.  i. 
ri.  S36.  Improper  argument  not  necessarily 
cured  by  instructions  to  disregard  it,  but 
counsel  takes  chances  of  reversal  in  using 
it.  Missouri,  K.  &  T.  R.  Co.  v.  Cherry  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  29,  97  S.  W.  712. 
i-1.  Where  argument  is  stopped  on  sus- 
tained objection,  failure  of  court  to  repri- 
!!iand  counsel  or  instruct  jury  to  disregard 
argument  or  to  declare  mistrial  is  not  gen- 
erally sufficient  reason  for  setting  verdict 
aside  in  absence  of  requr-st  for  such  instruc- 
tions or  reprimand,  or  motion  for  mistrial. 
Southern  R.  Co.  v.  Brown,  126  Ga.  1,  54  S.  E. 
911. 

15.  Held  not  ground  for  reversal:  Attack- 
ing witness,  where  remark  was  witlidrawn 
and  court  was  not  asked  to  reverse  on  that 
ground.  Libby  v.  Cook,  123  111.  App.  574. 
Referring  to  fact  that  child  had  been  thrown 
off  car,  when  it  was  not  claimed  or  proved 
that  violence  had  been  used,  where  remark 
was  immediately  recalled  and  disavowed  by 
counsel.  Harless  v.  Southwest  Missouri  Elec. 
R.  Co.,  123  Mo.  App.  22,  99  S.  W.  793.  Argu- 
ment, where  counsel  witlidrew  statement  and 
asked  jury  to  discharge  it,  and  verdict  was 
not  contrary  to  preponderance  of  evidence. 
San  Antonio  &  A.  P.  R.  Co.  v.  McMillan  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  596,  98  S.  W.  421. 
Remarks  withdrawn  on  objection  thereto  be- 
ing sustained.  International,  etc  ,  R.  Co.  v. 
Brice  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  408, 
;i5  S.  W.  660.  Statement  that  every  conduct- 
or on  defendant's  line  would  testify  to  cer- 
tain thing,  where  it  was  witndrawn,  and 
tliere  was  no  evidence  o"  it  having  been  iii- 
iurious.  San  Antonio  Trac.  Co.  v.  Davi.s 
LTex.  Civ.  App]   101  S.  W.   554. 

10.  Statement  that  witnesses  had  to  swear 
us  they  did,  or  lose  their  jobs  held  not  preju- 
dicial where  court  promptly  rebuked  counsel 
in  presence  of  jury.  Kentucky  &  I.  Bridge 
&  R.  Co.  V.  Nuttall,  29  Ky.  L.  R.  1167,  96  S. 
W.  1131. 

17.  Fact  that  counsel  told  jury  how  to 
:inswer  interrogatories  does  not  entitle  op- 
ponent to  .lave  juiy  discharged,  but  only  to 
liave  them  warned  not  to  consider  it,  if  so 
requested.  Pittsburgh  R.  Co.  v.  Lightheiser 
[Ind.]  78  N.  E.  1033.  Where  jury  is  in- 
structed to  disregard  argument,  on  appeal  it 
will  be  presumed  in  favor  of  judgment  that 
they  did  so,  and  that  verdict  was  not 
affected  thereby.  Collins  v.  Chipman  [Tex. 
Civ.  App.]  15  Tex.  Ct.  ilep.  411,  95  S.  W.  666. 
IS.  Held  eured  by  lnN<riie(lon  to  dlsre- 
K'urd.  Missouri,  etc.,  li.  Co.  v.  Clierry  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  29,  97  S.  W. 
712.  In  action  for  libel,  any  misconduct 
on  part  of  counsel  for  plaintiff  in  discus- 
sing    action     to     be     taken     by     court,     and 


riglit     to     interrogate     jury,     in     regard     to 
publication  of  article  in  defendant's  paper  in 
regard    to    case    pending    trial.         Tingley    v. 
Times  Mirror  Co.   [Cal.]   89  P.  1097.     Harmful 
effect   of   remark,    ij.   any.   Macon   &   B.    R.   Co. 
v.    Parker,    127   Ga.    471,   56    S.   E.    616.      State- 
:nent  that  if  suit  had  not  been  brought  until 
after     sound     examination     damages     would 
have  been  $10,000  lield  not  cause  for  reversal, 
where    verdict    did    not    indicate    that    jury 
were   influenced   thereby.      City   of   Gibson   v. 
Murray,  120  111.  App.  296.      Statement  to  wit- 
ness  wliile   examining   him    tliat   speaker  did 
not    think    oath    amounted    to   anything   with 
laini.      New  York  Life  Ins.  Co.  v.   Rilling,   121 
111.  App.  169.      Contrasting  financial  condition 
of    parties,    where    no    further    instruction    in 
regard   to   matter  was   requested,    and   it   did 
not  appear  that  jury  was  influenced  thereby. 
IJavis  V.  Adrian,  147  Mich.  300,  13  Det.  Leg.  N. 
1023,    110   N.   W.    1084.      In   action   by   children 
for    death    of   father,    telling    jury    that    thej 
might  award  substantial  damages  for  loss  of 
parents      advice      and      counsel.        Beaumont 
Trac.     Co.     v.     Dilworth      [Tex.     Civ.     App.] 
IG    Tex.   Ct.    Rep.    257,    94   S.    W.    352.      Stating 
as  facts  taat  witness  had  been  drilled,  where 
exception   was  not   taken   till   close   of  argu- 
ment  in   which   it   was   used.      Id.     Appeal   to 
.sympatliy  of  jury,  if  improper,  where  verdict 
did  not  indicate  that  it  was  result  of  preju- 
lice  or  sympathy.     San  Antonio,   etc.,   R.   Cv. 
V.    McMillan     [Tex.    Civ.    App.]     17    Tex.    Ct. 
Rep.    596,    98    S.    W.    421.     Improper   side    bar 
remarks.      St.   Louis,   etc.,   R.   Co.   v.   Knowles 
[Tex.  Civ.  App.]    99  S.  W.   867.      Improper  re- 
marks, where  tliey  were  provoked  by  oppos- 
ing counsel  and  jury  was  instructed  to  disre- 
-^Avd   same,   and   there   was   nothing   to    indi- 
cate    that    jury    did    not    obey     instruction. 
Western    Union    Tel.    Co.    v.    Sloss    [Tex.    Civ. 
App.]    100    S.    W.    354.     Calling    attention    to 
fact    that    affidavit    for    continuanoe,    which 
was  received  as  testimony  of  absent  witness, 
was    made    by    counsel    and    not    by    witness. 
;"hompson  v.  Issaquah  Shingle  Co  [Wash.]  8G 
P.  588.      Itemarks  as  to  probable  force  of  evi- 
dentiary  facts  and  claim   predicated   thereon 
by  opposing  counsel.     Glettler  v.   Sheboygan 
Light,   Power  &   n.  Co.,   130   Wis.    137,   109   N. 
W.  973.     In  action  against  raili'oad  for  dam- 
.iges  by   fire  alleged  to  have  been  caused  by 
.•jparks    from    engine,    argument    that    it    was 
negligent  for  defendant  to  burn  wood  instead 
of   coal   held   not   to    require   reversal,   when^- 
instructions  required  verdict  to  be  based  on 
negligence  in  use  of  insufficient  appliances  tu 
arrest  sparks,  and  not  on  negligence  in  kind 
of  fuel  used.     Monte  Ne  R.  Co.  v.  Phillips,  80 
Ark.    292,    96    S.    W.    1060.      Fact   that   counsel 
told  jury  liow  to  answer  interrogatories  hold 
not   piejudicial   where  court  instructed   tliem 
to  answer  according  to  preponderance  of  evi- 
dence.    Pittsburgh,  etc.  R.  Co.  v.  Lightheiser, 
[Ind.]    78    N.    E.    1033.      Refusal    to    set    aside 
verdict    because    of    argument    against    pro- 
priety   of    taking    advantage    of    bankruptcy 
law  held  not  to  require     reversal  in  view  of 
charge    of    court,    particularly    where    i-ecord 
was  insufficient  to  properly  present  question. 
Pearsall   v.  Tabour,   98   Minn.    248,    108    N.   W. 
808.        Misstatement     of     evidence     held     no 
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biiifd,^"  nor  will  tliey  result  in  a  reversal  where  the  findings  are  fully  justified  by 
the  e\  idence  and  a  new  trial  would  undoubtedly  result  in  a  similar  outcome.-" 

Army  a5;d  Navy;  Arraignment  and  Pleas,  see  latest  topical  index. 


ARREST  AND  BINDING  OVER. 


§  1.  Occasion  or  Necessity  for  AVarrant 
«a50).     A  Private   Person    (251). 

S  3.      Privilege    friusi    Arrest    (251). 

g  3.  C'ontplaint.  Afiidavit,  or  Information 
to    Procure    A\"arraut    (2.11). 

§  4.      Tlie  \Varrant  and  Its  Issuance    (251). 


§  5.  Malving:  Arrest,  and  Keei>ing;  and 
Dispo,siug'    of    Prisoner    (2.'2). 

§  (J.  Preliminary  Hearing;,  Binding  Over, 
or  Discli.arge   (2^3). 

S  7.  f'ustody  Avraitlng  Indictment  for 
Trial    (254). 


This  topic  is  confined  to  arrest  on  charge  of  crime,^^  and  also  excludes  ad- 
mission to  bail.--  proceedings  after  binding  over.-^  and  civil  liability  for  unla\\'ful 


.Lijound  for  new  trial  wliere  jury  were  in- 
siructed  tliey  niu.^it  rely  solely  on  their  own 
!■  collection  of  evidence.  Aetna  Ins.  Co.  v. 
Missouri  Pac.  R.  Co.,  123  Mo.  App.  513,  100  S. 
U'.  569.  Comments  on  refusal  of  witness  to 
itstify  on  ground  of  self-incrimination  held 
;iot  ground  for  reversal  whei'e  court  subse- 
■  luentiy  instructed  jury  tliat  refusal  sliould 
not  be  considered,  and  record  did  not  justify 
appellate  court  in  assuming  that  they  disre- 
Karded  such  instruction.  Kasterly  v.  Gater, 
17  Okl.  93,  87  P.  S53. 

It).  Reniarlis  lield  not  ground  for  reversal: 
Where  thej'  were  withdrawn  and  jury  in- 
.•^tructed  to  disregard  them.  Arden  Lumber 
Co.  v.  Henderson  Iron  Works  &  Supply  Co. 
[Ark.]  103  S.  W.  185;  San  Antonio  Trac.  Co. 
V.  Parks  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
171,  93  S.  W.  130.  Seeking  to  base  recovery 
on  allegations  of  court  in  declaration  which 
had  been  withdrawn,  etc.,  where  court  sus- 
tained objections,  rebuked  counsel,  and  made 
it  clear  to  jury  that  matter  was  not  in  case, 
and  it  was  not  claimed  that  verdict  was  ex- 
cessive. Springfield  Boiler  &  Mfg.  Co.  V. 
Parks,  123  111.  App.  503.  Where  counsel 
v,-ithdrew  remarks,  and  court  without  delay 
admonished  jury  not  to  consider  them. 
Malott  V.  Central  Trust  Co.  [Ind.]  79  N.  E. 
369.  Reference  to  disparity  of  financial  con- 
<iition  between  parties,  where,  on  objection, 
court  stopped  counsel  and  directed  jury  not 
to  pay  any  attention  to  such  statements  or 
illow  them  to  prejudice  defendant,  in  absence 
of  anything  in  record  to  show  disregard  of 
admonition  by  counsel  or  jury,  particularly 
where  trial  court  ruled  on  motion  for  new 
trial  that  misconduct  was  not  prejudicial. 
Bettis  V.  Chicago,  etc.,  R.  Co..  131  Iowa,  46, 
lOS  N.  W.  103.  Improper  argument  as  to 
damages  recoverable  in  condemnation  pro- 
ceedings, Avhere  court  carefully  gave  jury 
proper  rules  for  their  guidance,  and  in- 
structed them  to  disregard  argument  com- 
plained of,  unless  it  seems  probable  that  ar- 
gument affected  verdict.  City  of  Detroit  v. 
Little  Co.,  146  Mich.  373,  13  Det.  Leg.  N.  803, 
109  N.  W.  671.  Where  the  court  promptly 
interfered  and  reprimanded  counsel,  did  not 
permit  him  to  complete  his  statements,  and 
instructed  jury  to  disregard  lemarks.  Brock- 
miller  V.  Industrial  Works  [Mich.]  14  Det. 
Leg.  N.  336,  112  N.  W.  688.  In  action  for  in- 
juries by  fall  of  elevator,  where  plaintiff's 
counst-1  remarked  that  the  question  whether 
plaintiff  was  a  passenger  was  turning  point 
in  case.  Court  overruled  objection  but  later 
changed  ruling  and  stated  that  in  special 
verdict    there    is   no    turning   point.      Held   no 


reversible  error  in  rulings.  Ferguson  v. 
Truax  [Wis.]  110  N.  W.  395.  Attempt  by  in- 
nuendo to  suggest  to  jury  that  evidence 
properly  excluded  upon  objection  of  oppos- 
ing party  would  have  been  injurious  to  lat- 
ter, where  court  promptly  suppressed  it, 
commanded  counsel  to  confine  himself  to 
evidence  which  had  been  admitted  and 
ruled  that  jury  had  no  right  to  infer  what 
excluded  evidence  would  have  shown,  partic- 
ularly where  trial  court  concluded  that  preju- 
dice had  not  occured  warranting  new  trial. 
Listmui  Mill  Co.  V.  Mill.>r  [Wis]  111  N.  '\V. 
496.  Where  language  was  witlidrawn  as 
soon  as  objected  to,  and  court  instructed 
jury  not  to  consider  it,  it  being  presumed 
that  jury  obeyed.  San  Antonio  Trac.  Co.  v. 
Parks  [Tex.  Civ.  App.]  97  S.  W.  510.  Where 
counsel  was  promptly  reprimanded,  jury  in- 
structed to  disregard  it,  and  counsel  with- 
drew it.  Texas,  etc.,  R.  Co.  v.  Conway  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  898,  98  S.  W.  1070. 
Where  remarks  were  withdrawn,  and  jury 
instructed  not  to  consider  them,  lield  that  it 
would  be  presumed  on  appeal,  in  absence  of 
anything  to  contrary,  that  no  prejudice  re- 
sulted. Chicago,  etc.,  R.  Co.  v.  Gillett  [Tex. 
Civ.  App.]  99  S.  W.  712.  Referring  to  plain- 
tiff as  penniless  girl  cured,  where  court  in- 
structed jury  to  disregard  it,  and  counsel 
asked  them  not  to  consider  it.  Duerler  Mfg. 
Co.  V.  Eichhorn  [Tex.  Civ.  App.]  99  S.  W.  715. 
Statements  in  jury's  presence  that  issue 
raised  by  evidence  sought  to  be  introduced 
had  been  determined  in  his  client's  favor  by 
two  juries,  where  such  statement  was  re- 
peatedly and  emphatically  denied  by  court 
and  opposing  counsel,  and  such  issue  was  not 
submitted  to  the  jury,  and  evidence  justified 
verdict.  Meyer  Bros.  Drug  Co.  v.  Madden, 
Graham  &  Co.  [Tex.  Civ.  App.]  99  S.  W.  723. 
Argument  based  on  excluded  testimony, 
where,  on  objection,  counsel  stated  that  he 
had  not  understood  that  It  was  excluded  and 
would  refrain  from  discussing  it,  and  did  so, 
and  court  instructed  jury  to  disregard  it. 
Houston,  etc.,  R.  Co.  v.  Davis  [Tex.  Civ.  App. J 
100  S.  W.  1013.  Improper  comments  on  effort 
to  impeach  witness,  where  objection  was 
promptly  sustained,  and  court  instructed 
jury  at  time  to  disregard  it.  International, 
etc.,  R.  Co.  V.  Munn  [Tex.  Civ.  App]  102  S. 
W.   442. 

20.  See,  also,  last  preceeding  note.     Mose- 
ley  V.  Johnson    [N.  C]    56   S.   E.   922. 

21.  See  Civil  Arrest,   7   C.   L.   653. 

22.  See  Bail,  Criminal,  7  C.  L.  318. 

23.  See   Indictment   and  Prosecution,    8   C. 
L.    189. 
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arrest.^*     Purpose  to  lawfully  an-est  and  resistance  to  unlawful  arrest  as  justillca- 
tion  for  assault,-'*  or  homicide,^®  are  also  more  fully  treated  elsewhere. 

§  1.  Occasion  or  necessity  for  warrant.^'' — A  peace  officer  may  ordinarily  ar- 
rest without  a  warrant  for  an  offense  committed  in  his  presence,-^  particularly  if 
it  constitutes  a  breach  of  the  peace/®  and  authority  is  sometimes  given  to  magis- 
trates to  order  arrest  under  like  circumstances.^"  An  officer  may  likewise  arrest 
w  itliout  warrant  where  a  felony  has  been  committed  and  he  has  reasonable  groand 
to  believe  that  the  person  to  be  apprehended  is  guilty  thereof.^^  He  has,  however, 
no  right  to  arrest  a  person  without  a  warrant  merely  because  he  is  acting  in  a  su.'?- 
picious  manner/^  and  a  police  officer  finding  a  person  in  possession  of  lost  property 
lias  no  authority  to  arrest  him  without  a  warrant  on  refusal  to  surrender  it.^"'  The 
authority  of  officers  charged  with  the  enforcement  of  particular  laws  is  ordinarily 
more  limited.^^  In  some  jurisdictions  a  warrant  is  not  essential  to  authorize  thi^ 
arrest  of  one  who  has  violated  a  town  ordinance.^^  The  right  to  aiTest  without 
warrant  is  generally  regulated  by  the  statutes  and  is  in  such  case  limited  to  the 
terms  of  the  statute.^^  Among  the  specific  offenses  which  under  the  statutes  of 
different  states  authorize  an  arrest  without  a  warrant  are  drunkenness,^^  carrying  a 
pistol,^*  engaged  in  a  public  exhibition  of  baseball  on  Sunday,^^  theft,*°  and  olj- 
structing  voting.*^ 


24.  See  False  Imprisonment,   7  C.  L..   1643. 

25.  See  Assault  and  Battery.  7  C.  L.  274. 

26.  See  Homicide.  S  C    L.  106. 

27.  See  7  C  L.  265. 

2S.  Ky.  Cr.  Code  Proc.  §  36.  Common- 
wealth V.  McCann.  29  Ky.  L..  R.  707,  94  S.  W. 
'45. 

20.  Reed  v.  Com.,  30  Ky.  L.  R.  1212,  100  S. 
■V.  856.  Drunk  and  disorderly.  Stevens  v. 
;om.,  30  Ky.  L.  R.  290,  98  S.  W.  284.  The 
riminal  act  must  have  been  committed  in 
lie  sight  of  the  officer,  or  in  such  a  manner 
hat  he  could  detect  it  by  sight  or  hearing 
■s  the  act  of  the  person  arrested.  Brow^n  v. 
A^allis   [Tex.  Civ.  App.]   101  S.  W.  1068. 

30.  Code,  §  5198,  providing  that  "a  magls- 
:-ate  may  orally  order  a  peace  officer — to  ar- 

:est  any  one  committing  or  attempting  to 
■ommit  a  public  offense"  In  his  presence, 
foes  not  authorize  a  magistrate  to  order  the 
rrest  of  a  person  whom  he  did  not  see  com- 
mit an  offense.  Snyder  v.  Thompson  [Iowa] 
112  N.  "W.  239. 

31.  Tracy  v.  Coffey,  8  Ohio  C.  C.  (N.  S.)  88. 
L'nder    the    Iowa    Code,    §    5196,    subd.    2,    to 

'.uthorlze  a  peace  officer  to  make  an  arrest 
without  a  warrant,  a  public  offense  must 
liave  been  committed,  and  the  officer  must 
have  reasonable  grounds  for  believing  that 
the  person  arrested  committed  it.  Snyder 
V.  Thompson  [Iowa]  112  N.  W.  239.  Evi- 
dence held  sufficient  to  show  probable  cause 
for  arrest  for  lelony  w^lthout  warrant. 
O'Malley  v.  Whltaker,  118"  La.  906,  43  So.  545. 

32.  Philips  v.  Leary,  100  N.  Y.  S.  200. 

33.  Ryan  v.  Chicago,  124  111.  App.  188. 

84,  In  Alabama  a  deputy  license  Inspector 
cannot,  without  a  warrant,  arrest  a  person 
for  engaging  In  business  without  a  license. 
Gambill  v.  Fuqua  [Ala.]   42  So.  735. 

35.  In  Alabama  a  policeman  has  authority 
to  arrest  without  a  warrant  for  violation 
of  a  town  ordinance  if  the  offense  is  commit- 
ted in  his  presence.  Hammond  v.  State 
[Ala.]  41  So.  761.  In  Georgia,  as  a  general 
rule,  a  municipal  peace  officer  In  whose  pres- 
ence a  town  ordinance  has  been  violated  has 


no  authority  to  arrest  without  a  warrant, 
when  he  has  liad  ample  time  and  opportunirf;v 
since  the  commis.=ion  of  the  offense  to  pro- 
cure a  warrant.  Yates  v.  State,  1?7  Ga.  Sl^, 
56  S.  E.  1017. 

36.  Snyder  v.  Thompson  [Iowa]  112  N.  \X. 
239. 

37.  Under  Code,  §  2402,  the  offender  must 
be  "found  in  a  state  of  Intoxication."  Snyder 
V.  Thompson  [Iowa]  112  N.  W.  239.  Under 
Texas  Code  Cr.  Proc,  art.  249,  and  Rev.  St. 
1S95,  arts.  593,  598,  607,  and  the  ordinance 
is  of  a  town,  a  policeman  of  tlie  town  held 
authorized  to  arrest  without  a  warrant  one 
found  drunk  in  a  public  place.  Early  v. 
State  [Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  78,  97 
S.  W.  82. 

38.  Under  the  Texas  Code  Cr.  Proc.  159  3. 
art.  43,  a  policeman  is  a  peace  officer,  and 
under  Pen.  Code  1895,  art.  342,  may,  without 
a  warrant,  arrest  any  person  carrying  a  pis- 
tol on  his  knowledge  or  upon  information 
derived  from  some  credible  person.  Hull  v. 
State  [Tex.  Cr.  App.]  100  S.  W.  403.  Under 
this  statute,  §  342,  where  a  sheriff,  who  has 
without  a  w^arrant  arrested  a  person  for 
gaming,  Is  subsequently  informed  that  such 
person  was  carrying  a  pistol,  he  may  hold 
him  in  custody  for  the  latter  offense.  Gar- 
ner v.  State  [Tex.  Cr.  App.]  17  Tex.  Ct.  Rep. 
173,  97  S.  W.  98.  A  deputy  sheriff  may  with- 
out a  warrant  arrest  a  person  wlio,  on  infor- 
mation received,  he  believes  to  be  carrying  a 
pistol,  even  though  the  information  is  not 
correct.  Saye  v.  State  [Tex.  Cr.  App.]  99  S. 
W.  551. 

39.  A  sheriff  as  a  peace  officer  may  with- 
out a  warrant  arrest  any  person  engaged  in 
his  presence  in  a  public  exhibition  of  ba.«t^- 
ball  on  Sunday,  In  violation  of  New  York 
Pen.  Code,  §  265.  Paulding  v.  Lane,  104  N. 
Y.  S.  1051. 

40.  Where  cattle  levied  upon  were  re- 
taken by  the  judgment  debtor  under  a  claim 
of  right  in  the  presence  of  a  deputy  sheriff 
and  the  judgment  creditor,  no  theft  wa.s 
committed,    authorizing    an    arrest    without 
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A  private  person  may  ordinarily  arrest  for  an  offense  in  his  presence  or  on  ia- 
formation  that  a  felony  has  been  committed.*^  Where  a  congregation  has  met  in 
a  church  for  religious  worship,  and  no  peace  officer  is  present  or  accessible,  mem- 
bers of  the  congregation  may  arrest  persons  in  the  immediate  viciaity,  though  not 
on  the  church  premises,  who  are  committing  acts  which  are  statutory  misdemeanors 
iind  thereby  disturbing  the  worshipers.*^ 

§  2.     Privilege  from  arrest.** 

§  3.  Complaint,  affidavit,  or  information  to  procure  warrant.  — The  form 
of  the  complaint  or  information  is  generally  prescribed  by  statute,*^  but  it  must 
be  made  under  oath,  although  there  is  no  statutory  requirement  that  it  shall  be/' 
and  must  either  be  on  the  complainant's  knowledge  or  discloses  the  facts  on  which 
his  belief  is  based.**  Where  an  affidavit  is  required  as  the  basis  of  a  prosecution 
or  accusation,  it  must  be  made  before  such  officer  as  the  statute  prescribes,*^  but  if 
the  statute  fails  to  make  provision  on  this  subject,  it  may  be  made  before  a  com- 
mercial notary  public.^"  Statutory  requirements  and  the  nature  of  the  offense  are 
determination  of  what  shall  be  stated  in  a  complaint  or  information,^^  but  it  must 
affirmatively  disclose  the  commission  of  a  definite  crime,^^  and  in  New  York  a  mag- 
istrate need  not  examine  witnesses  in  aid  of  an  infoi-mation  deficient  in  this  re- 
spect.^^  The  failure  of  a  complaint  to  give  the  date  of  the  commission  of  the 
offense  alleged  will  not  render  it  void.^*  In  the  absence  of  statutory  requirement 
to  the  contrary,  a  complaint  may  be  made  by  any  person  who  can  legally  be  a  wit- 
ness and  who  has  knowledge  or  information  of  the  facts. ^'  Amendment  may  be 
allowed  after  demurrer  sustained  for  nonjurisdictional  defects,^''  and  a  lost  infor- 
mation may  ordinarily  be  allowed  to  be  supplied  by  copy.^'^ 

§  4.     The  warrant  and  its  issivance.^^ — The  purpose  of  a  warrant  being  to  get 


a  warrant  for  that  crime,  or  under  Code  Cr. 
Proc.  art.  364,  authorizing  such  arrest  where 
stolen  property  is  found  in  the  possession  of 
the  thief.  Martin  v.  State  [Tex.  Cr.  App.] 
16  Tex.  Ct.   Rep.   63,  95  S.  W.   501. 

41.  Under  the  Missouri  statutes.  Rev.  St. 
1899,  §§  6212,  6213,  6232,  a  police  officer  in 
the  city  of  St.  Louis  may  arrest  without 
warrants  persons  who,  in  his  view,  obstruct 
the  voting-  at  a  polling  place  by  assaulting 
the  voters.  State  v.  Flynn,  119  Mo.  App.  712, 
r>4    S.   W.    543. 

42.  In  South  Carolina  any  person  may, 
-.vithout  a  warrant,  arrest  one  upon  informa- 
tion that  he  has  committed  a  felony,  al- 
though such  information  is  not  true,  if  it  is 
of  such  a  nature  as  to  convince  a  reasonable 
man  that  a  felony  has  been  committed  by 
him.  Cr.  Code  1902,  §  1.  State  v.  Griffin,  74 
S.  C.  412,  54  S.  E.  603. 

43.  Rich  V.  Bailey,  30  Ky.  L.  R.  155,  97  S. 
W.  747. 

44,45.     See  7  C.  L.  268. 

46.  Pub.  Acts  1893.  p.  170,  Act  No.  118, 
providing  for  the  trial  of  convicts  for  crimes 
committed  in  pri-son,  does  not  make  any 
change  in  the  form  of  complaint  or  informa- 
tion in  a  proceeding  under  it.  People  v. 
Cook,  147  Mich.  127,  13  Det.  Leg.  N.  971,  110 
N.   W.   514. 

47,48.  People  V.  Wyatt,  186  N.  Y.  383,  79 
N.  E.  330. 

49.  Under  statute  Dec.  9.  1896,  §  3  (Acts 
1896-97,  p.  124),  the  clerk  of  the  circuit  court, 
and  ex  officio  clerk  of  the  county  court  of 
Shelby  County,  has  autnority  to  take  an 
affidavit   in   a   prosecution   for   selling  liquor 


without  a  license.     Roland  v.  State  [Ala.]  41 
So.   963. 

50.  In  city  court  of  Bainbridge.  Shuler  v. 
State,  125  Ga.  778,  54  S.  E.  689.  In  criminal 
court  of  Atlanta.  Mitchell  v.  State,  126  Ga. 
84,  54  S.  E.  931.  Whether  such  an  affidavit 
would  furnish  a  sufficient  foundation  for  the 
issuance,  by  the  judge  of  the  criminal  court, 
of  a  warrant  to  arrest  the  accused  person, 
quaere.     Id. 

51.  Complaint  praying  for  the  commit- 
ment of  minor  to  the  California  State  School 
for  Juvenile  Offenders  held  insufficient  be- 
cause it  failed  to  state  the  home  of  the 
prisoner  to  be  an  unfit  place  for  her  and 
that  she  was  Incorrigible,  or  a  vagrant,  or 
to  make  any  averment  bringing  her  under 
the  provisions  of  St.  1905,  p.  806,  c.  610,  §  2. 
subsec.  1,  and  p.  81,  c.  84,  §  3.  In  re  Lewis.  3 
Cal.  App.  738,  86  P.  996. 

52,53.  People  V.  Wahle,  49  Misc.  435,  99  X. 
Y.  S.  895. 

54.  Does  not  authorize  suit  against  officer 
who  signed  It.  Roberts  v.  Brown  [Tex.  Civ. 
App.]   16  Tex.  Ct.  Rep.  50,  94  S.  W.  388. 

55.  State  V.  Giles,  lOt  Me.  349,  64  A.  619. 
Neither  the  commissioner  of  the  sea  and 
shore  fisheries  and  his  deputies  nor  the  fish 
wardens  have  exclusive  right  to  make  com- 
plaints before  magistrates  for  violations  of 
Rev.  St.  c.  41.  Such  complaints  may  be  made 
by  unofficial  persons.  State  v.  Giles,  101  Me. 
349,   64  A.   619. 

56.  Jones  v.  State  [Ala.]  41  So.  299. 

.57.  County  court  has  inherent  power  to 
allow  substitution.  Roland  v.  State  [Ala.] 
41   So.  963. 

68.     See  7  C.  L.  269. 
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t!ie  accused  into  court,  il'  he  be  present  and  stand  trial,  it  is  immaterial  that  there 
was  no  warrant,''"  or  that  it  has  become  functus  officio  because  of  delay,*"'  nor  can 
mere  technical  defects  in  a  warrant  be  invoked  to  set  aside  the  conviction  of  the 
person  arrested  under  it.*^  What  judicial  officers  have  jurisdiction  to  issue  war- 
rants is  generally  determined  by  statute.**^  In  Nebraska  a  county  court  or  county 
judge  has  jurisdiction  fo  issue  a  warrant  in  a  case  where  the  offense  is  beyond  his 
jurisdiction."^  It  is  the  duty  of  a  magistrate  to  whom  a  complaint  has  been  made 
10  determine  for  himself  whether  an  offense  has  been  committed.*'*  If  the  fact- 
shown  do  not  warrant  an  inference  of  the  existence  of  probable  cause  to  believe 
that  the  crime  charged  has  been  committed,  the  magistrate  is  without  jurisdiction 
to  cause  the  arrest  of  the  accused.®^  A  warrant  which  by  its  terms  is  based  upon  a 
'••omplaint  filed  on  a  certain  date  cannot  be  supported  by  a  complaint  of  another 
date.*'*'  The  warrant  must  state  the  offense.*''  When  a  warrant  is  delivered  to  a 
sheriff  for  service  and  the  sheriff  thereafter,  by  direction  of  the  county  attorney, 
returns  the  waiTant  "not  found,"  and  files  the  same  with  the  justice  who  issued  it, 
>uch  warrant  thereupon  becomes  functus  officio.**^ 

§  5.  Making  arrest,  and  l-ecping  and  disposing  of  prisoner.^^ — Technically, 
any  detention  of  the  person  of  another  by  the  laying  on  of  hands,  or  by  the  exercise 
of  force  or  threats,  may  be  an  arrest.'**  That  the  warrant  was  defective  '^  or  the 
arrest  illegal  is  no  ground  for  acquittal  of  the  person  arrested.'-  Where  persons 
having  authority  to  arrest,  and  using  the  proper  means  for  that  purpose,  are  resisted 
in  so  doing,  they  may  repel  force  with  force  and  need  not  give  back."^  In  making 
an  arrest  for  a  felony,  a  peace  officer  is  justified  in  using  a  greater  degree  of  force 
th.an  in  arrestintr  for  a  misdemeanor.'^'*     Where  an  officer  has  reasonable  ground  ; 


59.  Roland  v.  State  [Ala.]  41  So.  963;  Peo- 
ple V.  Markowitz,  104  N.  Y.  872. 

60.  Roland  v.  State   [Ala.]   41  So.  963. 

61.  Under  the  Michigan  statute,  Pub.  Acts 
1893,  p.  170,  Act  No.  118,  providing  for  the 
trial  of  convicts  for  crimes  committed  in 
prison,  if  a  warrant  for  the  arrest  of  a  con- 
vict is  made  in  the  ordinary  form  and  di- 
i-ected  to  the  warden  of  the  prison,  the  fact 
iliat  it  uses  the  word  "inmate"  instead  of 
"convict"  cannot  be  invoked  in  behalf  of  the 
convict  to  set  aside  his  subsequent  convic- 
tion and  cause  his  discharge.  People  v. 
Cook,  147  Mich.  127,  13  Det.  Leg.  N.  971,  110  N. 
\V.  .514.  The  warden  may  waive  the  teclini- 
cal  defect  in  the  warrant.     Id. 

«2.  Under  Rev.  St.  U.  S.,  §  1014  (U.  S. 
Comp.  St.  1901,  p.  716),  a  justice  of  the  peace 
in  Texas  might  have  issued  a  warrant  for 
the  arrest  of  one  who  had  committed  a  crime 
in  the  Indian  Territory,  agreeably  to  the 
usual  mode  of  process  in  Texas.  Roberts 
V.  Brown  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
50,  94  S.  W.  388. 

63.  Stetter  v.   State   [Neb.]    110  N.  W.   761. 

64.  Under  the  Washington  Statute,  Ball- 
inger's  Ann.  Codes  &  St.,  §  6G95,  the  magis- 
trate must  investigate  for  himself,  and  if  he 
linds  that  an  offense  has  been  committed  he 
must  issue  his  wan-ant,  and  he  cannot  re- 
fuse to  perform  this  duty  on  the  ground  that 
it  is  incumbent  on  the  prosecuting  attorney 
to  make  the  Investigation.  State  v.  Yakey 
[Wasli  ]   85  P.   990. 

«r..  People  V.  Moss,  187  N.  Y.  410,  80  N. 
K.  383. 

««.     In  re  Lewis,  3  Cal.  App.  738,  86  P.  996. 

67.  A  warrant  which  after  describing  the 
crime    states    that    it    is    "in    violation"    of    a 


specified  statute  "as  amended"  by  another 
statute,  specifying  it,  states  an  offense,  un- 
der tlie  requirement  of  the  New  York  stat- 
ute. Code  Cr.  Proc.  §  152,  although  the 
amending  statute  is  in  part  unconstitutional. 
People  V.  Mensching  [N.  Y.]  79  N.  E.  884. 
The  charge  in  a  warrant  that  the  accused 
did  bring  whisky  into  a  certain  town  neces- 
.sarily  includes  the  charge  that  he  had  it  in 
his  possession  in  such  town.  McGuire  v. 
Com.,  30  Ky.  L.  R.  720,  99  S.  W.  612.  Upon  a 
trial  under  such  a  warrant  the  court  may, 
when  the  evidence  comes  out,  order  the  war- 
rant amended  so  as  to  charge  defendant 
with  liaving  the  whisky  in  his  possession 
in  the  town.     Id. 

«8.  In  re  Broadhead,  74  Kan.  401,  86  P. 
45S.  Upon  such  return  of  the  warrant  no 
action  is  thereafter  pending  which  suspends 
the  running  of  the  statute  of  limitations.    Id. 

69.  See  7  C.  L.  269. 

70.  Rich  V.  Bailey,  30  Ky.  L.  R.  155,  97  S. 
W.  747.  There  need  not  be  an  application 
of  actual  force,  or  manual  touching  of  the 
body,  or  such  physical  restraint  as  is  visible 
to  the  eye.  McAleer  v.  Good,  216  Pa.  473,  6.') 
A.  934.  Where  police  officers  go  to  plain- 
tiff's house  and  get  him  to  accompany  them 
to  the  office  of  chief  of  police,  and  that 
officer  has  him  incarcerated  in  prison,  they 
are   liable   for  an    unlawful   arrest.      Id. 

71.  See  §  4.  ante. 

72.  Mitchell  v.  State,  126  Ga.  84.  54  S.  E. 
0?.l. 

73.  Policeman  held  justified  in  shooting 
ixsisting  offender.  Hammond  v.  State  [Ala  ] 
41   So.   761. 

74.  In  inaklns  nu  arrent  fur  a  foI(>ii.v  a 
peace  officer  may  use  such  force  as  is  iv^ccs- 
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to  apprehend  that  one  who  has  committed  a  breach  of  tlie  peace  will  resist  arrest, 
he  is  justified  in  summoning  Ijystanders  as  a  posse  comitatus.'^  If  a  suspect  re- 
fuses to  submit  to  arrest  and  compels  tlie  officers  to  use  force,  he  is  guilty  of  resist- 
ing officers  provided  he  is  aware  of  their  character  as  officers.'"  In  a  prosecution 
for  killing  an  officer  while  he  was  attempting  to  make  an  arrest  for  a  felony,  if  the 
killing  was  premeditated,  and  the  officer  was  fully  advised  as  to  the  crime,  and 
would  have  been  authorized  in  making  the  arrest  without  a  warrant,  the  question 
of  the  legal  it}'  of  the  warrant  under  which  the  arrest  was  made  is  of  no  importanc(^ 
and  does  not  excuse  the  willful  and  premeditated  killing  of  the  officer.'^  It  is  the 
duty  of  an  officer  to  whom  a  warrant  is  delivered  to  arrest  the  person  named  therein 
and  take  him  l^efore  the  proper  judicial  officer.'®  While  prisoners  may  be  searched, 
a  suspected  person  cannot  be  searched  without  a  formal  arrest.'^  It  is  improper  to 
photograph  for  police  records  a  person  under  arrest  and  not  yet  tried  unless  sucli 
photogaph  is  necessary  for  purposes  of  identification  with  reference  to  the  particular 
offense  charged.***  An  officer  arresting  without  warrant  and  discovering  that  he 
has  m.ade  a  mistake  as  to  the  identity  of  the  prisoner  should  at  once  release  him."" 
§  6.  Preliminary  hearing;  binding  over,  or  discharge.^- — The  object  of  a 
])reliminary  examination  is  to  ascertain  whether  a  crime  has  been  committed,  and 
whether  there  is  prol)al)le  cause  for  Ijelieving  that  the  accused  is  guilty.^"  ^Yhere 
a  preliminaiy  examination  is  not  prerequisite  to  indictment,  it  must  he  timely 
asked.**  The  evidence  at  a  preliminary  examination  is  generally  sufficient  to 
authorize  a  holding  over  if  a  probability  appears  that  the  offense  has  been  com- 
mitted by  accused,*"  But  the  evidence  must  at  least  be  sufficient  to  show  that  there- 
is  reason  to  believe  that  an  indictment  will  be  preferred  for  some  violaion  of  the 
The  burden  is  upon  the  state  to  show  sufficient  facts  to  warrant  a  holding 


law, 


sary  to  arrest  the  felon,  even  to  the  extent 
of  kiUing  him  while  in  flight.  Reed  v.  Com., 
30  Ky.  L.  Pv.  1212,  100  S.  W.  856.  But  the 
killing-  of  a  felon  is  not  excusable  if  he  could 
have  been  arrested  without  the  taking  of  his 
life.      Id. 

In  arresting  one  guilty  of  a  misdemeanor, 
a  peace  officer  is  never  justified  in  killing 
the  offender  merely  to  effect  the  arrest. 
Reed  V.  Com..  30  Ky.  L.  R.  1212,  100  S.  W. 
856  But  if  the  officer  met  with  resistance 
he  may  oppose  sufficient  force  to  overcome 
it,  even  to  the  taking  of  life,  provided  the 
offender  is  resisting  to  such  an  extent  as  to 
place  the  officer  in  danger  of  loss  of  life  or 
great  bodily  harm.  Id.  But  the  officer  must 
use  no  greater  force  than  is  reasonably  nec- 
essary or  apparently  so,  for  his  protection, 
or  to  prevent  the  prisoner,  if  in  custody, 
from  effecting  his  escape  by  overcoming  hini 
by  violence  or  force.  Id.  If  after  a  legal 
arrest  by  a  peace  officer  for  a  misdemeanor 
the  prisoner  attempts  to  release  himself  by 
forcibly  overpowering  the  officer,  the  latter 
may  use  such  force  as  is  reasonable  neces- 
sary to  overcome  that  being  used  by  the 
prisoner  even  to  the  extent  of  shooting  and 
killing  him,  if  it  reasonably  appears  that 
that  is  the  only  way  to  prevent  his  escape. 
Stevens  v.   Com.,   30   Ky.   L.   R.    290,   98   S.  W. 

"  75  Reed  v.  Com.,  30  Ky.  L.  R-  1212,  100 
S  W.  856.  In  such  case,  what  would  have 
justified  the  peace  officer  in  killing  the  per- 
son resisting  arrest  will  justify  the  killing 
bv  a  member  of  a  posse  comitatus.     Id. 

76.  Scienter  for  jury.  Tracy  v.  Coffey,  » 
Ohio    C.    C.    [N.    S.]    88. 


77.  Coile  V.  State,  8  Ohio  C.  C.  "(N.  S.)   59G. 

78.  VS^here,  under  Rev.  St.  U.  S.  §  1014  (U. 
S.  Comp.  St.  1901,  p.  716),  a  warrant  issued 
by  a  justice  of  the  peace  for  one  who  has 
committed  a  crime  in  the  Indian  Territory 
is  delivered  to  the  sheriff,  it  is  his  duty  to 
arrest  the  offender  and  take  him  before  the 
nearest  United  States  circuit  court  commis- 
sioner or  judicial  officer  having  jurisdiction. 
Roberts  v.  Brown  [Tex.  Civ.  App]  16  Tex.  Ct. 
Rep.   50,   94  S.  W.   388. 

79.  An  officer  who  has  no  warrant  for  ar- 
rest is  not  justified  in  compelling  a  per.son 
whom  he  may  suspect  of  larceny  to  strip 
naked  for  the  purpose  of  a  search.  Hebrew 
V.   Pulis,   73   N.   J.   Law,    621,   64   A.    121. 

SO.  Schulman  v.  Whitaker,  117  La.  704,  42 
So.  227;  Itzkovitch  v.  Whitaker,  117  La.  708, 
42  So.  228. 

81.  Tracy  v.  Coffey,  8  Ohio  C.  C.   (N.  S.)  88. 

82.  See  7  C.  L.  270. 

83.  State  v.   Bond,   12   Idaho,   424,   86  P.   43. 

84.  After  a  case  has  been  reached  and 
called  for  trial  on  the  merits,  the  defendant 
is  not  entitled  to  a  postponement  in  order 
that  he  may  first  have  a  preliminary  trial 
before  a  magistrate.  Under  the  Georgia  Act 
of  September  6,  1891  (Acts  1890-91,  p.  935), 
creating  the  criminal  court  of  Atlanta,  which 
provides  that  where  the  judge  of  that  court 
issues  his  warrant  and  the  defendant  is  ar- 
rested under  it,  if  he  so  desires  he  may  huvi- 
"a  criminal  trial"  before  a  magistrate.  Mit- 
cheU   V.   State,   126   Ga.   84,  54   S.   E.  931. 

S5.      In  re  Stilts,   74  Kan.  805,   87  P.   1134. 

86.  Ex  parte  Patterson  [Tex.  Cr.  App.]  16 
Tex.  Ct.  Rep.  710,  95  S.  W.  1061.  Evidence 
of  assaulting  an   officer  attempting  to  make 
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()\ei-/^  What  courts  have  jurisdiction  to  act  as  committing  magistrates  depends 
wholly  on  statute.*^  It  is  essential  to  the  regularity  of  a  commitment  to  await  the 
action  of  the  grand  jury  that  it  charge  the  prisoner  with  a  crime,*^  but  irreg-ularity 
is  not  ground  for  absolute  discharge.^" 

§  7.     Cusiochj  awaiting  indictment  for  trial.^^ 

Arrest  of  Judgment;   Arrest  on  Civil  Process,  see  latest  topical  index. 

ARSON. 


The   Crime    (254). 

Indictment    and    Prosecution    (2,~5). 
Evidence,    Presumptions     and    Burdens 
Pioo£   (255). 


Admissibility    (255). 
^VeigI)t  and  Sufficiency  (256). 
lustructions    (256). 
Punisliment    (257). 


The  crime.^^ — Arson  is  the  unlawful  and  malicious  ®*  burning  of  the  house  "' 
of  another.^^  Want  of  consent  to  the  burning  by  the  owner  of  tlie  building  burned 
i?  not  an  ingredient  of  the  crime.®"  Intent  is  essential  to  the  crime  of  arson  and 
I  lie  statutory  crime  of  maliciously  burning  property  with  intent  to  defraud  an  in- 
surance company.®^  At  common  law  arson  is  a  felony.^®  One  who  aids,  abets,  or 
procures  the  burning  of  a  building  may  be  prosecuted  as  a  principal  offender.^ 


an  arrest  without  a  warrant  held  sufficient. 
In  re  Stilts,  74  Kan.  805,  87  P.  1134.  Evi- 
dence held  not  sufficient  to  authorize  holding 
on  charge  of  rape.  Ex  parte  Patterson  [Tex. 
Cr.  App.]  16  Tex.  Ct.  Rep.  710,  95  S.  W.  1061. 

87.  Ex  parte  Patterson  [Tex.  Cr.  App.]  16 
Tex.    Ct.    Rep.    710,    95    S.   W.    1061. 

88.  In  Nebraska  a  county  court  or  coun- 
ty judge  has  jurisdiction  to  conduct  a  pre- 
liminary examination  in  a  case  where  the 
offense  is  beyond  his  jurisdiction.  Stetter  v. 
State  [Neb.]  110  N.  W.  761.  In  Texas  a  jus- 
tice of  the  peace  may  not  discharge  one  ac- 
cused of  a  capital  felony,  but  he  has  final 
jurisdiction  to  fix  the  bail  until  indictment 
found,  or  in  the  absence  of  an  application 
to  increase  the  bail.  Ex  parte  Wasson  [Tex. 
Cr.  App.]  17  Tex.  Ct.  Rep.  173,  97  S.  W.  103. 
Where  upon  preliminary  examination  of  a 
felony  cliarge  before  a  justice  of  the  peace 
acting  in  his  ex-officio  capacity  of  magistrate 
the  accused  is  discharged  upon  the  felony 
charge,  the  justice  has  not  jurisdiction  to 
order  him  to  appear  before  him  as  a  justice 
of  the  peace  for  trial  upon  a  misdemeanor 
without  the  interposition  of  a  formal  com- 
plaint. People  V.  Swain  [Cal.  App.]  90  P. 
720. 

80.  In  New  York  a  commitment  which 
charges  prisoner  "with  having  caused  the 
death"  of  a  person  specified  is  irregular,  as 
under  Pen.  Code,  §  ISO,  causing  the  death 
of  a  person  may  not  be  a  crime.  In  re 
Joerns,  51  Misc.  395,  100  N.  Y.  S.  503. 

00.  In  New  York  where  a  prisoner  is 
legally  committed  for  a  criminal  offense,  but 
the  commitment  is  irregular,  lie  is  not  en- 
titled to  absolute  discharge  but  is  entitled  to 
a  final  order  discharging  him  upon  his  giv- 
ing bail.  Code  Civ.  Proc.  §  2035.  In  re 
Joerns,  51  Misc.  395,  100  N.  Y.  S.  503. 

in.     See  7  C.   L.   271. 

1>2,  »3.     See  7  C.  L.  271. 

04.  Mai  V.  People,  224  111.  414,  79  N.  E. 
033.  A  willful  and  malicious  burning  is  an 
essential  element  of  the  crime.  Williams  v. 
State,  125  Ga.  741,  54  S.  E.  661.     The  burning 


must  be  the  willful  act  of  a  person  criminally 
responsible.  State  v.  Pienick  [Wash.]  90  P. 
645. 

»5.  Mai  V.  People,  224  111.  414,  79  N.  E. 
638.  If  one  part  of  a  school  building  is 
used  as  a  habitation,  the  entire  building  is  a 
dwelling  house,  within  the  meaning  of  the 
law  relating  to  arson,  if  there  is  an  internal 
communication  between  the  two  part.s. 
United  States  v.  Cardish,  145  F.  242.  Build- 
ing held  to  be  a  "house"  within  the  meaning 
of  the  Texas  statutes  (Pen.  Code  1895,  §  757), 
which  defines  a  house  as  "a  building,  device, 
or  structure,  enclosed  with  walls  and  cov- 
ered, whatever  be  the  material  used  for 
building."  Caddell  v.  State  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  275,  97  S.  W.  705. 

96.  Mai  V.  People,  224  111.  414,  79  N.  E. 
633.  At  common  law  one  is  not  guilty  of 
arson  who  burns  his  own  house  while  oc- 
cupying it.  United  States  v.  Cardisli,  145  F. 
242.  But  where  a  building  to  which  a  wife 
held  the  legal  title  was  set  on  fire  and 
burned  under  circumstances  indicating 
guilty  complicity  of  tlie  husband  and  there 
is  no  evidence  that  she  had  any  connection 
with  the  crime,  an  indictment  cliarging  him 
with  arson  is  proper,  rather  than  one  charg- 
ing him  with  intent  to  defraud  an  insurance 
company,  although  such  may  have  been  his 
intent.  Hutchinson  v.  State,  8  Ohio  C.  C. 
(N.  S.)  313.  No  defense  that  accused  oc- 
cupied the  premises  as  tenant.  Posey  v.  U. 
S.,  26  App.  D.  C.  302. 

97.  Caddell  v.  State  [Tex.  Cr.  App.]  17 
Tex.  Ct.  Rep.  275,  97  S.  W.  705. 

08.  Elgin  V.  People,  226  111.  486,  80  N.  E. 
1014;  Mai  v.  People,  224  111.  414,  79  N.  E.  633. 
Under  the  Illinois  statutes  (Starr  v.  C.  Ann. 
St.  1896,  c.  38,  par.  48),  prescribing  the  pun- 
ishment for  the  willful  and  malicious  burn- 
ing of  goods,  etc.,  with  the  specific  intent 
to  injure  the  insurer  of  the  same,  the  intent 
is  the  controlling  element  of  the  offense.     Id. 

99.      Mai  V.  People,  224  111.  414,  79  N.  E.  633. 

1.  Hutchinson  v.  State,  8  Ohio  C.  C.  (N. 
S.)   313. 
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Indictment  and  prosecution.  Indictment  or  information.'^ — The  indictment 
must  so  describe  the  building  burned  as  to  clearly  identify  it  ^  and  aver  iis  loca- 
tion within  the  county.*  The  indictment  must  lay  the  title  ^  and  at  common  law 
must  show  that  the  building  burned  did  not  belong  to  the  defendant.''  Under  a 
Federal  statute  it  does  not  furnish  ground  for  demurrer  to  an  indictment  that  one 
count  therein  charges  the  defendants  with  burning  a  certain  building  and  another 
count  charges  the  same  defendimts  with  burning  a  different  building.^  Counts  for 
iirson  and  for  burning  defendant's  own  property  to  defraud  insurer  may  be  joined  if 
both  offenses  were  committed  by  the  same  act.*  The  proof  must  correspond  witli 
rhe  allegations  of  the  indictment.^ 

Evidence,  presumiAions  and  burden  of  proof. ^'^ — From  the  bare  fact  of  de- 
struction by  fire,  accident  rather  than  criminal  design  is  presumed/^  and  the  corpus 
delicti  must  be  proven  beyond  a  reasonable  doubt.  ^-  The  specific  intent  to  de- 
fraud an  insurer  must  be  proved  to  convict  of  burning  with  such  intent.^^ 

Admissibility. — Evidence  which  is  part  of  the  res  gestae  is  admissible  even 
though  it  involves  a  statement  of  a  third  person  implicatmg  the  defendant.^*  Evi- 
dence of  previous  burning  of  other  property  of  the  same  owner  is  not  admissible/^ 
nor  is  evidence  that  persons  other  than  defendant  did  ^"  or  did  not  ^'  entertain 
malice  toward  him.  Evidence  is  admissible  to  rebut  showing  of  motive.^*  Ex- 
planatory or  significant  conditions,  such  as  the  location  of  adjacent  buildings/" 
footprints  near  the  scene  of  the  crime,^*'  and  the  contents  of  the  burned  building,-' 
are  ndraissible. 


2.      See  7  C.  L.   272. 

:5.  Description  held  sufficient  to  identify 
Ijuilding.  United  States  v.  Cardish,  145  F. 
■2  12. 

4.  Information  aUeging  that  the  accused 
'"in  the  county  of  Okanogan  *  *  *  then 
and  there  being  *  *  *  ^jj^^  then  and  there 
*  *  *  burn  a  certain  barn,"  sufficiently  al- 
leges that  the  situs  of  the  barn  was  in 
Okanogan  county.  State  v.  McLain  [Wash.] 
S6    P.    390. 

5.  An  incident  properly  charges  the  own- 
ership of  the  property  burned  when  the  own- 
er named  is  the  holder  of  the  legal  title. 
Hutchinson  v.  State,  S  Ohio  C.  C.   (N.  S.)   313. 

6.  Averments  held  sufficieni  to  indicate 
that  building  was  the  habitation  of  another 
than  defendant.  United  States  v.  Cardish, 
145   F.    242. 

7.  Rev.  St.  §  1024  (U.  S.  Comp.  St.  1901,  p. 
720).     United  States  v.  Cardish,  145  F.  242. 

S.     Rosey  v.  U.  S.,  26  App.  D.  C.   302. 

9.  Ownership.  Heard  v.  State  [Tenn.]  94 
S.  W.  605.  Proof  of  actual  occupancy  suffi- 
cient to  sustain  allegation  of  ownership.  Id.; 
Dunlap  V.  State  [Tex.  Cr.  App.]  17  Tex.  Ct. 
Rep.   444,   98   S.  W.   845. 

10.  See   7   C.   L.    272. 

11.  Williams  v.  State,  125  Ga.  741,  54  S.  E. 
CGI. 

12.  State  V.  Pienick  [Wash.]  90  P.  645; 
AVilliams   v.   State,   125   Ga.    741,    54   S.   E.    661. 

13.  Starr  &  C.  Ann.  St.  1890,  c.  38.  p.  48. 
Mai  V.  People,  224  111.  414,  79  N.  E.  633. 

14.  Where  there  is  proof  of  a  conspiracy 
between  the  defendant  and  S  to  burn  a  build- 
ing, the  testimony  of  P  to  the  effect  that  in 
furtherance  of  the  conspiracy  lie  was  em- 
ployed by  S  to  do  the  act,  is  competent  as 
a  part  of  the  res  gestae,  even  if  it  involves 
a  .statement  of  S  to  P  implicating  the  de- 
fendant. Hutchinson  v.  State,  8  Ohio  C.  C. 
<X.  S.)   313. 


15.  In  a  prosecution  for  burning  a  barn, 
evidence  that  a  montu  before  such  burning 
a  house  on  the  same  farm  was  burned,  was 
held  not  admissible,  though  there  was  evi- 
dence that  accused  had  threatened  to  "get 
even"  with  the  owner  and  the  tenant  of  the 
farm.  Raymond  v.  Com.,  29  Ky.  L.  R.  785, 
96  S.  W.  515.  Error  in  admitting  such  evi- 
dence was  not  cured  by  an  instruction  that 
it  was  only  to  be  considered  in  so  far  as  it 
tended  to  establish  defendant's  guilt  of  he 
crime   charged.      Id. 

16.  Evidence  of  threats  of  a  third  person 
against  the  owner  of  the  building  burned  is 
inadmissible.  State  v.  McLain  [Wash.]  86 
P.  390.  As  is  also  evidence  of  accusations  by 
such  owner  against  such  third  person.     Id. 

17.  It  is  not  permissible  for  the  state  to 
prove  by  the  prosecutor  that  he  did  not 
know  of  anyone  who  had  anything  against 
him.  Moore  v.  State  [Tex.  Cr.  App.]  103  S. 
W.   188. 

IS  Where  in  a  prosecution  for  burning  a 
college  building,  to  prove  motive  it  was 
shown  that  defendant  had  insurance  on  per- 
sonal property  in  the  building,  evidence  that 
he  and  his  wife  were  in  charge  of  a  board- 
ing house  used  in  connection  with  the  build- 
ing burned,  and  that  he  was  a  teacher  in 
the  college  and  she  matron  thereof,  and  that 
from  these  sources  their  profits  were  $100  a 
morth  was  admissible.  Dunlap  v.  State, 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  444,  98  S.  W. 
845. 

19.  In  a  prosecution  for  the  statutory 
offense  of  burning  a  barn,  evidence  to  show 
the  location  of  certain  adjacent  buildings 
is  admissible,  where  it  appears  that  certain 
witnesses  who  first  discovered  the  fire  were 
sleeping  therein.  State  v.  McLain  [Wash.] 
86    P.    390. 

20.  In  a  prosecution  for  arson  where  the 
state's  case  was  founded  in  fact  on  evidence 
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Weight  and  sufficiency. — Defen<lant's  extrajudicial  confession  alone  is  not 
sufficient  to  warrant  a  conviction.--  An  alleged  verbal  coufesson  testilicd  to  \)\  a 
witness,  but  denied  b}'  defendant  cannot  be  considered  by  the  jur}^  as  a  fact  against 
defendant,  unless  they  find  it  to  be  true  beyond  a  reasonable  doulit.-^  To  justify 
ii  conviction  the  corpus  delicti  must  be  proved,^*  and  the  evidence  must  show  that 
the  buikling  burned  belonged  to  someone  other  than  defendant.-'"'  The  question  of 
defendant's  guilt  may  be  submitted  to  the  jury  upon  circumstantial  evidence,  if  sueii 
evidence  is  sufficiently  strong.-®  But  to  warrant  a  conviction  upon  circumstantial 
evidence,  all  the  circumstances  proved  must  be  consistent  with  the  hypothesis  of 
defendant's  guilt,  and  inconsistent  with  the  hypothesis  of  his  innocence.-' 

Instructions  -^  must  submit  every  element  of  the  crime,-^  and  must  not  l)e  (>]• 
the  weight  of  the  evidence.^" 


of  tracks  resembling  defendant's  near  the 
scene  of  the  alleged  crime,  it  was  not  error 
to  allow  defendant's  shoes  to  be  shown  to 
the  jury  and  a  description  given  them  of 
certain  peculiarities  about  the  same  in  con- 
nection with  the  impressions  found  near  the 
scene  of  the  alleged  crime.  Moore  v.  State 
[Tex.  Cr.  App.]  103  S.  W.  188.  In  a  prosecu- 
tion for  feloniously  burning  a  storehouse  in 
the  night  time,  evidence  that  a  trained  blood- 
hound followed  for  some  distance  tracks  al- 
leged to  be  those  of  the  defendant  and  then 
.seeined  to  catch  the  scent  of  something  in 
the  air,  whereupon  he  broke  off  through 
the  woods  and  treed  the  defendant,  is  admis- 
sible in  corroboration  of  other  evidence  that 
the  tracks  were  defendants.  State  v.  Hunter, 
143  N.  C.  607,  56  S.  E.  547.  In  a  prosecution 
for  arson  the  state's  case  was  grounded  in 
fact  on  evidence  of  tracks  at  and  near  the 
scene  of  the  alleged  crime  resembling  tracks 
shown  to  have  been  made  by  shoes  worn  by 
defendant,  it  was  held  not  error  to  admit 
evidence  of  alterations  in  defendant's  shoes 
subsequent  to  the  alleged  crime,  that  changed 
the  track  made  by  them,  although  it  was  not 
conclusively  shown  that  the  alterations  were 
not  made  by  others  than  defendant.  Moore 
v.  State  [Tex.  Cr.  App.]  103  S.  W.  188.  In 
such  case  it  was  not  error  to  refuse  to  in- 
struct the  jury  that  unless  they  believed  de- 
fendant had  made  the  alterations  they  must 
disregard  the  evidence.     Id. 

21.  Under  the  Washington  statute  (Ball- 
ingers'  Ann.  Codes  &  St.,  §  7095),  which  de- 
clares that  the  term  "structure,"  as  used  in 
§  7094  defining  arson,  shall  include  any  barn 
in  which  property  is  stored  or  which  is  in- 
tended to  be  used  for  storage,  evidence  is  ad- 
missible, in  a  prosecution  for  burning  a  barn 
of  the  contents  thereof.  State  v.  McLain 
[Wash.]    86    P.    390. 

22.  Where  there  was  no  evidence  of  de- 
fendant's guilt  except  the  statement  of  a 
witness  that  defendant  asked  him  not  to  tell 
on  him,  and  the  facts  that  defendant  had 
insurance  on  some  goods  in  the  building 
burned  and  lived  near  tlie  building,  the  court 
should  have  instructed  the  jury  that  accused 
could  not  be  convicted  alone  upon  his  extra- 
judicial verbal  confession.  Dunlap  v.  State 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  444,  98  S.  W. 
845.  The  mere  extrajudicial  confession  of 
the  accused  is  not  sufficient  to  prove  the 
corpus  delicti  beyond  a  reasonable  doubt. 
Williams  v.  State,  125  Ga.  741,  54  S.  E.  661. 

23.  So  held  where  the  alleged  confession 
was  the  main  evidence  relied  on  for   convic- 


tion.    Dunlap  V.  State  [Tex.  Cr.  App.]  17  Tex. 
Ct.  Rep.   444,  98   S.   W.   845. 

24.     Proof  of  the   single  fact  that  a   buiM- 
ing  has  been  burned  does  not  show  t'ne  cor- 
pus delicti  of  arson,  but  it  must  also  appear 
that  it  was  burned  by  the  willful  act  of  some 
person  criminally  responsible.     State  v.  Pien- 
ick    [Wash.]    90   P.   645.      In  a  prosecution   for 
burning    a    house     it    was     held     that    aftci' 
eliminating  the  confessions  of  the  defendant, 
there    was    not    sufficient    evidence    to    show 
beyond  a  reasonable  doubt  that  there  was  a. 
willful   and   malicious   burning  of  the  house. 
Williams  v.  State,  125  Ga.  741.  54  S.  E.  661. 
i       25.     In   a  prosecution   for   burningv  a  barn, 
if    the    evidence    shows    that    one   other    than 
.defendant  had  received  a  bond  for  title  to  the 
'  land-  upon  which  the  barn  was  situated,  and 
i  had    been    put    in    possession    of    the    barn,    it 
sufficiently    appears    that    the    barn    belonged 
to    one    other    than    the    defendant.      State    v. 
Perry,   74   S.   C.   551,   54   S.   E.   764. 

36.  Circumstantial  evidence  held  suffi- 
ciently strong  to  warrant  such  submission. 
State  V.  McLain  [Wash.]  86  P.  390.  In  a 
prosecution  for  feloniously  burning  a  store- 
house in  the  nighttime,  there  was  evidence 
that  tracks  leading  from  the  scene  of  the 
crime  were  defendant's;  that  they  were  fol- 
lowed by  a  trained  bloodliound  and  defend- 
ant run  down  and  treed;  that  upon  beiiis' 
found  in  the  tree  he  said:  "What  does  thi.« 
mean?  I  didn't  do  it"  It  was  held  that  th^ 
evidence  was  sufficient  for  submission  to  th'- 
jury.  State  v.  Hunter,  143  N.  C.  607,  56  S.  E. 
547. 

27.  The  circumstantial  evidence  in  thi.s 
case  was  insufficient  to  warrant  a  convic- 
tion. State  V.  Pienick  [Wash.]  90  P.  645. 
Evidence  held  insufficient  to  sustain  convic- 
tion.    Heard  v.  State   [Tenn.]   94  S.  W.   605. 

28.  See   7   C.   L.    274. 

2S>.  If  there  is  an  issue  made  as  to  whetlier 
the  building  was  merely  smoked  and  scorched 
and  not  burned,  the  court  should  instruct  on 
this  subject.  Moore  v.  State  [Tex.  Cr.  App.] 
103  S.  W.  188.  Upon  a  prosecution  under  an 
indictment  charging  the  willful  and  mali- 
cious burning  of  personal  property,  an  in- 
struction tliat  if  the  jury  should  believe 
beyond  a  reasonable  doubt  that  defendants 
burned  a  certain  building,  they  should  find 
them  guilty,  is  erroneous.  Mai  v.  People,  224 
111.   414,   79   N.   E.    633. 

30.  It  is  not  error  to  refuse  to  instruct 
that  there  being  no  evidence  other  than 
tracks,  the  jury  should  acquit,  when  there 
is  evidence  of  motive  and  an  opportunity   to 
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Punishment. — Under  a  Federal  statute  the  crime  of  arson  wlien  committed  by 
an  Indian  upon  a  reserration  within  a  state,  whetlier  the  property  burned  belongs  to 
an  Indian  or  a  white  person,  is  subject  to  the  same  punishment  as  that  prescribed 
for  the  same  crime  when  committed  by  a  whit^  person  at  a  place  exclusively  within 
the  jurisdiction  of  the  United  States.^^ 

ASSAULT  AXD  BATTERY. 

§   1.  Nature  and  Eleiuents  of  Criminal  Of-         §  4.      Evidence;  Instructions;   Verdict;  Pun- 

fense  (257).       Attempt    to    Provoke    Assault  '  islinient    (258).      Instructions    (259).      A   Ver- 

(257).  Aggravated   Assault    (257).                        ;  diet   (260). 

§  2.  Defenses  (258).                                                     I       §  5.     Civil  Liability  (261).     Defenses   (261). 

§  3.  Indictment  (258).                                                |  Pleading,   Evidence,   and  Trial    (261). 

Qualified  assaults  are  elsewhere  treated. ^^^ 

§  1.  Nature  and  elements  of  criminal  offense.^- — An  assault  is  an  attempt  or 
offer,  coupled  with  a  present  ability,  to  do  hurt  to  the  person  of  another.^'  A  bat- 
tery includes  an  assault,  and  is  the  actual  striking  or  shooting  of  another.^*  To 
constitute  an  assault  and  battery  there  must  be  unlawful  violence  with  an  intent 
to  injure.'^  In  a  mutual  combat,  the  one  who  does  not  Strike  the  first  blow  is  not 
guilty  of  assault,  if  he  did  not  provoke  the  other  to  strike  him,  and  does  not  use 
more  force  than  is  necessary  to  defend  himself.^*^  One  who  aids  or  abets  the 
commission  of  a  common  assault  is  a  principal  in  the  offense.^' 

Attempt  to  provol-e  assault. — Intent  is  an  essential  element  of  the  offense  of 
attempting  to  provoke  another  to  commit  an  assault."* 

Aggravated  assauU.^^ — In  determining  whether  there  are  such  circumstances 
of  aggravation  as  to  make  an  assault  an  aggravated  one,  all  the  facts  in  the  case 
must  be  considered.*"  In  some  jurisidictions,  aggravated  assault  has  been  defined 
bv  statute.*^ 


liave    committed    tlie    crime.     Moore   v.    State 
[Tex.   Cr.   App.]    103   S.  W.   188. 

31.  Act  of  March  3,  1885,  c.  341,  §  9  (23 
Stat.  385)  repealing  by  implication  Rev.  St. 
§   2143.      United  States  v.  Cardish,  145  F.  242. 

31a.  See  Homicide,  8  C.  L..  106;  Rape,  8  C. 
Li.  1667,  and  like  topics. 

32.  See  7  C.  L.   274. 

33.  State  v.  Handy  [Del.]  66  A.  336. 
Pointing  a  loaded  pistol  at  another,  without 
intent  to  kill  or  do  great  bodily  liarm.  State 
V.  Wilson  [Mo.  App.]  103  S.  W.  110.  Where 
a  man  without  intending  to  assault  a  girl 
accidently  touches  her,  he  is  not  guilty  of 
an  assault.  Menach  v.  State  [Tex.  Cr.  App.] 
97  S.  W.  503.  Evidence  held  sufficient  to 
.sustain  a  conviction  of  assault.  People  v. 
Galto,  105  N.  Y.  S.  165;  State  v.  Ostmann,  123 
Mo.  App.  114,  100  S.  W.  696.  Evidence  held 
to  show  defendant  guilty  of  assault  at  com- 
mon law,  if  not  under  the  North  Carolina 
statute  (Revisal  1905.  §  3622).  State  v.  Scott, 
142  N.  C.  582,  55  S.  E.  69.  Evidence  held  not 
to  authorize  conviction  of  assault.  Shubert 
V.  State,  127  Ga.  42,  55  S.  E.  1045;  Harrison 
v.  State  [Tex.  Cr.  App.]  102  S.  W.  412. 

.^.     State  V.   Handy    [Del.]    66   A.    336. 

35.  Tubbs  V.  State  [Tex.  Cr.  App.]  16  Tex. 
Ct.  Rep.  707,  95  S.  W.  112.  The  unlawful 
striking  of  a  persoiT  with  a  hard  substance 
is  an  assault  and  battery.  Miles  v.  U.  S. 
[Ind.  T.]  103  S.  W.  598.  If  persons  blocking 
a  public  road  Are  several  shots  and  an  ap- 
proaching traveler  is  hit,  the  persons  who 
fire  the  shots  which  hit  him  are  guilty  of  as- 
9Ciirr.  L.— 17. 


sault  and  battery.  State  v.  Handy  [Del.]  66 
A.  336.  Evidence  held  insufficient  to  sustain 
a  conviction  of  assault  and  battery.  Clerget 
V.  State  [Ark.]  103  S.  W.  381;  Johnson  v. 
State,   127  Ga.   277,  56  S.  E.   420. 

36.  Money  v.  State  [Tex.  Cr.  App.]  17  Tex. 
Ct.   Rep.   147,   97   S  W.    90. 

37.  State  V.  Ostman,  123  Mo.  App.  114,  100 
S.  W.  696.  Persons  who  are  present  when 
an  assault  and  battery  is  committed,  abet- 
ting, procuring,  commanding,  and  counsel- 
ing, its  commission,  are  themselves  guilty 
of  assault  and  battery.  State  v.  Handy  [Del.] 
66  A.  336.  Evidence  held  insufficient  to  sus- 
tain a  conviction  of  aiding  or  abetting  an 
assault  and  battery.  Clerget  v.  State  [Ark.] 
103  S.  W.   381. 

38.  Heard  v.  State  [Ind.  App.]  78  N.  E.  358. 
30.      See   7   C.   L.    27  4. 

40.  Facts  held  to  constitute  an  aggravated 
assault.  Avery  v.  State  [Tex.  Cr.  App.]  102 
S.  W.  405;  Ford  v.  State  [Tex.  Cr.  App.]  103 
S.  W.  404.  Evidence  held  not  to  sustain  a 
conviction  of  aggravated  assault.  McCutcheon 
V.  State  [Tex.  Cr.  App.]  95  S.  W.  525.  The 
use  of  a  gun  simply  with  intent  to  alarm 
constitutes  only  a  simple  and  not  an  aggra- 
vated  assault.      Id. 

In  a  prosecution  for  aggravated  assault  on 
a  female,  it  was  held  that  under  the  facts 
in  the  case  the  court  should  have  charged 
that  if  defendant  used  violence  to  the  person 
of  prosecutrix  with  Intent  to  injure  her  and 
fondle  her  person  against  her  will,  and  there- 
by create  in  her  mind  a  sense  of  shame,  or 
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§  2.  Defenses.^- — It  is  lawful  to  use  reasonable  force  for  the  protection  of 
life  or  property,  but  the  force  used  must  be  proportionate  to  the  danger  to  be  ap- 
prehended.*^ If  the  aggressor  withdraws  from  the  conflict  and  is  pursued  by  liis 
adversary,  his  right  of  self-defense  revives,  if  his  withdrawal  is  made  in  good  faitli, 
and  is  an  actual  withdrawal,  and  not  a  mere  attempt  to  retreat  from  the  conflict.*^ 
Except  in  cases  of  excess  and  cruelty,  the  puishment  of  a  child  by  its  parent  is  law- 
ful/= 

§  3.  Indictment.*^ — An  information  for  a  statutory  assault  must  be  drawn 
under  the  appropriate  statute.''^  The  indictment  or  information  must  so  set  out 
the  elements  of  the  crime  as  to  apprise  defenda.nt  of  the  offense  charged.**  In  an 
indictment  for  a  statutory  assault,  the  language  of  the  statute  is  ordinarily  suffi- 
cient.*^ A  conviction  may  be  had  of  a  lesser  offense  under  an  indictment  or  in- 
formation charging  a  greater  offense  which  includes  the  lesser.®*'  The  proof  must 
correspond  with  the  allegations  of  the  information.^^ 

§  4.  Evidence:  instructions;  verdict;  punishment.^- — The  burden  is  upon  the 
prosecution  to  establish  the  guilt  of  defendant  beyond  a  reasonable  doubt.^^  Specific 
intent  unless  presumed  from  the  facts  ^*  must  be  clearly  shown.^^     Accused  may 


other  disagreeable  emotion,  he  would  be 
guilty  of  aggravated  assault;  but  that  if  he 
had  no  such  intent,  or  if  his  conduct  did  not 
create  such  emotion,  he  would  not  be  guilty 
of  such  an  assault.  Koen  v.  State  [Tex.  Cr. 
App.]  16  Tex.  Ct.  Rep.  629,  95  S.  W.  114. 

41.  Whoever  assaults  another  with  a 
deadly  weapon,  not  having  a  premeditated 
design  to  effect  death,  and  not  having  an 
intent  to  take  life,  is  guilty  of  an  aggravated 
assault,  under  the  Florida  statutes  (Rev.  St. 
1892,  §  2402,  and  Gen.  St.  1906,  §  3228).  Lind- 
sey  V.  State  [Fla.]  43  So.  8?.  An  assault 
committed  on  the  gallery  of  a  private  resi- 
dence is  an  aggravated  assault  under  the 
Texas  statutes,  which  provides  that  an  as- 
sault becomes  aggravated  when  the  party 
making  It  goes  "into"  a  private  residence. 
Herd  v.  State   [Tex.  Cr.  App.]   99  S.  W.   1119. 

To  sustain  a  conviction  for  assault  '«%'ith  in- 
tent to  inflict  "gveat  bodily  injury,"  as  de- 
fined by  tlie  Nebraska  statute  Cr.  Code,  § 
17b  (Comp.  St.  1903),  the  evidence  must  show 
an  attempt  to  inflict  an  injury  of  a  greater 
and  more  serious. character  than  an  ordinary 
battery.     Bice  v.  State  [Neb.]  108  N.  W.  1066. 

42.  See  7  C.  L.   274. 

43.  State  v.  Scott,  142  N.  C.  582,  55  S.  E. 
69;  State  v.  Cephus  [Del.]  67  A.  150.  To  re- 
sist an  assault.  State  v.  Cephus  [Del.]  67 
A,  150.  To  protect  his  property  or  to  retake 
it,  when  it  has  wrongfully  been  taken,  or  is 
withheld  without  authority.  State  v.  Scott, 
142  N.  C.  582,  55  S.  E.  69.  To  resist  illegal 
arrest.     Ryan  v.  Chicago,  124  111.  App.  188. 

44.  Collock  V.   State   [Ala.]   41   So.   727. 

45.  State  v.  Koonse.  123  Mo.  App.  655,  101 
S.  W.  139.  Where  such  punishment  is  so  ex- 
cessive and  cruel  as  to  show  beyond  a  reason- 
able doubt  that  the  jjarent  is  not  acting  in 
good  faith  for  the  benefit  of  the  child,  but 
to  satisfy  his  own  evil  passion,  he  is  guilty 
of  an  unlawful  assault.  Id.  It  is  not  error 
to  direct  a  verdict  of  guilty  on  the  finding 
that  defendant  "inflicted  unreasonable,  cruel, 
and  exce.ssive  punislament"  on  his  adopted 
child,  without  including  in  the  liypothesis 
that  the  punishment  was  inflicted  with 
malice.     Id. 

40.     See  7  C.  L.   274. 

47.  In  Missouri  in  a  prosecution  for  as- 
sault  upon  a  child  against  one  who  adopted 


the  child  under  a  deed  of  adoption,  the  in- 
formation was  properly  drawn  under  Rev.  St. 
1899,  §  1850  (Ann.  St.  1906.  p.  1280),  rather 
than  under  Rev.  be.  1899,  §  1857  (Ann.  St. 
1906,  p.  1282).  State  v.  Koonse,  123  Mo.  App. 
655,   101   S.   W.   139. 

48.  Indictment  for  assault  witli  a  deadly 
weapon  held  sufficient  in  this  respect,  and 
not  open  to  the  objection  that  it  charges 
merely  a  simple  assault.  Territory  v.  Gon- 
zales [N.  M.]  89  P.  2o0.  The  use  of  the  word 
"unlawfully"  in  an  information  for  assault 
and  battery  necessarily  implies  a  criminal 
intent,  and  precludes  the  necessity  of  ex- 
pressly alleging  it.  State  v.  Koonse,  128  Mo. 
App.    655,    101   S.   W.    139. 

49.  Territory  v.  Gonzales  [N.  M.]  89  P. 
250.  In  information  held  sufficient  to  cliarge 
an  assault  in  the  second  degree  under  the 
Montana  statute,  (Pen.  Code,  §  401,  subd.  3). 
State  V.  Tracey  [Mont.]  90  P.  791;  State  v. 
Farnham  [Mont.]  89  P.  728.  Where  by  stat- 
ute all  guns  are  declared  to  be  deadly  weap- 
ons, an  indictment  for  assault  with  a  deadly 
weapon,  the  weapon  being  a  gun,  need  not 
allege  that  the  gun  was  loaded.  Territory  v. 
Gonzales   [N.  M.]   89  P.  250. 

50.  See  Indictment  and  Prosecution,  8  C. 
L.    189. 

51.  Where  the  complaint  and  information 
allege  that  the  assault  was  committed  w^itli 
a  sharp  instrument,  the  name  of  wliich  is 
unknown,  and  the  proof  sliows  that  the  as- 
sault was  made  with  a  knife,  but  that  this 
was  not  known  at  the  time  the  information 
was  drawn,  there  is  no  variance.  Shelton  v. 
State   [Tex.  Cr.  App.]   100  S.  W.   955. 

.•52.      See   7   C.   L.    27  4. 

53.  People  v.  Gatto,  105  N.  Y.  S.  165. 
Where  the  evidence  raises  the  issue  of  alibi, 
if  there  is;  re.i.^onable  doubt  of  defendant's 
ytresence  at  the  place  of  the  alleged  offense, 
he  should  be  acquitted.  Henderson  v.  State 
[Tex.   Cr.   App.]    101   S.   W.    245. 

54.  When  unlawful  violence  has  been  used 
upon  the  person  of  anotlier,  an  intent  to  in- 
jure will  be  presumed;  but  when  no  such  in- 
jury has  been  inflicted,  such  prosecution  will 
not  obtain.  Pen.  Code  1895,  art.  588.  Tubbs 
v.  State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  707, 
95   S.  W.   112. 

55.  Evidence  of  intent:   The   intent  essen- 
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testify  directly  as  to  his  own  intent.^**  The  evidence  must  be  relevant  to  the  as- 
sault charged/'  but  evidence  of  matters  constituting  part  of  the  res  gestae,^^  and  as 
to  conditions  at  the  scene  of  the  assault,^^  and  as  to  its  consequences/"  are  admissi- 
ble. To  admit  evidence  of  a  custom  bearing  on  which  of  the  parties  was  in  the  right 
in  the  altercation  leading  to  the  assault,  it  must  appear  that  the  custom  was  ap- 
plicable.®^ 

Instructions. — The  court  must  declare  the  law  applicable  to  every  phase  of  the 
case.®^  The  elements  that  would  justify  the  act  committed  must  be  given  in  the 
charge.®^  The  charge  must  also  embody  the  rule  that  the  burden  is  upon  the  prose- 
cution to  establish  defendant's  guilt  beyond  a  reasonable  doubt,  and,that  the  burden 
is  not  upon  defendant  to  establish  self-defense.®*  The  law  applicable  to  aggravated 
assualt  need  not  be  charged  where  the  indictment  is  for  a  greater  offense  not  em- 
bracing all  the  elements  of  aggravated  assault.®*  It  is  error  to  charge  the  lavv 
applicable  to  a  certain  degree  of  assault  or  to  a  certain  theory  advanced  by  the  pros- 
ecutor or  defendant,  if  there  is  no  evidence  to  warrant  a  conviction  of  such  offense 
or  to  support  such  theory.®®  But  where  the  defendant  submits  evidence  in  support 
of  his  theory  that  no  unlawful  act  was  committed,  a  requested  instruction  embody- 
ing that  theory  must  be  given.®^     A  charge  which  pretermits  a  consideration  of  all 


tial  to  the  offense  of  attempting  to  provoke 
another  to  commit  an  assault  may  be  proved 
f-ither  by  positive  or  circumstantial  evidence. 
Heard  v.  State  [Ind.  App.]  78  N.  E.  358.  Evi- 
dence from  which  it  was  held  that  trial  court 
might   find  such   intent.     Id. 

66.  Money  v.  State  [Tex.  Cr.  App.]  17  Tex. 
Ct.    Rep.    147,   97   S.   W.    90. 

57.  Henderson  v.  State  [Tex.  Cr.  App.]  101 
S.  W.   245. 

58.  Herd  V.  State  [Tex.  Cr.  App  ]  99  S.  W. 
1119;  State  v.  Koonse,  123  Mo.  App.  655,  101 
S.    W.    139. 

59.  In  a  prosecution  for  assault  commit- 
ted by  shooting  evidence  of  a  state's  witness 
that  shortly  after  the  shooting  he  saw  signs 
of  some  shots  made  by  bullets  which  had 
taken  effect  in  the  walls  of  the  house  where 
it  is  alleged  the  shooting  occurred,  and  found 
some  blank  shells  which  had  been  shot  near 
a  path  leading  to  defendant's  house,  Is  ad- 
missible.    Andrews  v.  State  [Ala.]  43  So.  196. 

60.  Testimony  of  the  wife  of  the  injured 
person  as  to  the  nature  and  extent  of  his 
wounds  is  admissible  in  a  prosecution  under 
an  information  alleging  only  an  aggravated 
assault  with  a  deadly  weapon.  Whittle  v. 
State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  573, 
95    S.  W.    1084. 

61.  Under  the  facts,  evidence  of  a  custom 
that  when  wagons  went  in  the  road  a  loaded 
wagon  .should  have  the  right  of  way  over 
one  not  loaded  held  not  admissible.  Tubbs 
V.  State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  707, 
95  S.  W.  112. 

62.  Speaking  generally.  It  Is  a  sufficient 
compliance  with  this  requirement  if  the  court 
has  submitted  the  statutory  definitions  of 
the  several  degrees  of  the  crime.  The  in- 
struction in  this  case  was  held  sufficient. 
State  V.  Tracey    [Mont.]    90  P.   791. 

63.  In  a  prosecution  for  assault  committed 
by  shooting  another,  a  charge  which  leaves 
it  to  the  jury  to  determine  what  elements 
would  justify  the  shooting  is  bad.  Andrews 
V.    State    [Ala.]    43    So.    196. 

64.  In  this  case  it  was  held  there  was  a 
sufficient  statement  of  this  rule,  and  that  It 


was  not  modified  by  a  subsequent  observa- 
tion by  the  court.  People  v.  Gatto,  105  N. 
T.  S.   165. 

65.  Lindsey  v.  State   [Fla.]    43  So.  87. 

66.  In  a  prosecution  for  assault  it  is  error 
to  give  In  the  charge  the  law  applicable  to 
using  dangerous  weapons  on  the  semblance 
thereof,  In  order  to  alarm  another,  if  tliere 
is  no  evidence  that  defendant  had  any 
weapon.  Menach  v.  State  [Tex.  Cr.  App.]  97 
S.  "W.  503.  And  it  is  error  in  such  a  prosecu- 
tion to  charge  the  law  in  regard  to  tempo- 
rary Insanity,  produced  by  the  recent  use  of 
intoxicants,  if  there  is  no  evidence  that  de- 
fendant was  temporarily  insane.  Id.  Upon 
a  prosecution  for  felonious  assault,  the  court 
is  not  required  to  instruct  upon  any  lower 
offense,  if  there  is  no  evidence  upon  which 
to  predicate  such  an  instruction.  State  v. 
Terry,  201  Mo.  697,  100  S.  W.  432.  It  is  not 
error  for  the  court  to  refuse  to  give  a  charge 
in  reference  to  defendant's  right  of  self-de- 
fense when  there  is  no  evidence  in  the  case 
upon  which  to  base  It.  Collock  v.  State 
[Ala.]  41  So.  727.  An  instruction  that  if  de- 
fendant sought  the  difficulty  and  willingly 
engaged  in  same  with  Intent  to  do  the  In- 
jured party  great  bodily  harm  or  take  his 
life,  the  jury  could  not  acquit  on  the  ground 
of  self-defense,  held,  under  the  peculiar  facts 
of  the  case,  to  be  erroneous.  "Ward  v.  Com. 
[Ky.]  103  S.  W.  719.  Evidence  held  not  to 
warrant  instruction  authorizing  jury  to  find 
provocation  on  defendant's  part  leading  to 
the  encounter.  Harrison  v.  State  [Tex.  Cr. 
App.]   102  S.  W.  412. 

67.  In  a  prosecution  for  aggravated  as- 
sault upon  a  female.  It  is  error  to  refuse  to 
give  the  requested  Instruction  that  if  de- 
fendant accidently  touched  the  female  and 
did  not  intentionally  assault  her,  he  should 
be  acquitted,  when  there  is  evidence  to  .sup- 
port that  theory.  Menach  v.  State  [Tex.  Cr. 
App.]  97  S.  W.  503.  It  is  error  not  to  submit 
the  issues  of  self-defense  and  defense  of  an- 
other to  the  jury  where  defendant  testified 
that  he  acted  in  self-defense  and  in  defense 
of  his  youthful  brother.  Reese  v.  State  [Tex. 
Cr.  App.]    98  S.  W.   842. 
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the  evidence  is  bad.®^  In  certain  cases  a  special  charge  need  not  be  given  unless 
requested.^*  Thus  failure  to  instruct  as  to  the  law  applicable  to  simple  assault 
in  a  prosecution  for  assault  of  a  higher  degree  is  not  error  if  no  such  instruction  is 
requested.'^"  Eefusal  to  give  a  proper  instruction  is  not  reversible  error  if  the 
court's  charge  embodies  the  substance  of  such  instruction,'^  So  failure  or  refusal 
to  give  a  proper  instruction/-  or  the  giving  of  an  erroneous  one,'^  is  not  reversibk- 
error,  if  no  harm  resulted  to  defendant  therefrom.  Where  the  statutory  definition 
of  an  offense  is  entirely  clear,  an  instniction  in  defining  such  offenses  should  use 
the  words  of  the  statute.''*  But  the  omission  of  a  word  is  not  error  if  a  synonymous 
word  or  phrase  is  substituted  therefor,'^  The  fact  that  the  word  "felonious"  is  used 
unnecessarily  in  the  indictment,  does  not  require  its  use  in  an  instruction.'^  The 
failure  to  use  a  qualifying  adjective  is  not  reversible  error  if  a  jury  of  reasonable 
men  could  not  be  misled  by  its  omission.'^'  A  charge  on  self-defense  may  assume 
that  an  injury  was  inflicted  by  defendant  if  that  fact  is  not  controverted.^^ 

A  verdict  is  sufficient  as  to  form  if  it  substantially  conforms  to  the  statute 
defining  the  offense,  and  contains  all  the  essential  elements  of  such  offense.''^  The 
nature  and  amount  of  the  punishment,  and  whetlier  the  power  to  impose  it  shall 
reside  in  the  court  or  the  jury,  is  generally  determined  by  statute.^" 


68.  So  held  of  the  following  charge:  "If 
the  jury  have  a  reasonable  doubt  growing 
out  of  any  portion  of  the  evidence  as  to  the 
guilt  of  the  defendant,  it  will  be  your  duty 
to  acquit."  Andrews  v.  State  [Ala.]  43  So. 
196. 

69.  Failure  to  charge  that  even  though 
the  prosecuting  witness  was  cut,  if  the  jury 
believed  from  the  evidence  that  he  was  cut 
by  some  other  person  than  defendant,  they 
should  acquit,  is  not  error  if  sucli  charge 
was  not  requested.  Shelton  v.  State  [Tex. 
Cr.  App.]   100  S.  W.  955. 

70.  High  V.  State  [Tex.  Cr.  App.]  17  Tex. 
Ct.  Rep.  779,  98  S.  W.  849;  Territory  v.  Gon- 
zales [N.  M.]  89  P.  250;  State  v.  Horn  [S.  D.] 
Ill  N.  "W.   552. 

71.  State  V.  Tracey  [Mont.]  90  P.  791; 
Herd  v.  State  [Tex.  Cr.  App.]  99  S.  W.  1119; 
Whittle  V.  State  [Tex.  Cr.  App.]  16  Tex.  Ct. 
Rep.  573,  95  S.  W.   1084. 

72.  The  refusal  of  the  court  to  charge  an 
aggravated  assault  was  not  prejudicial  where 
defendant  was  convicted  of  simple  assault. 
Whittle  V.  State  [Tex.  Cr.  App.]  16  Tex.  Ct. 
Rep.  573,  95  S.  W.  1084.  Where  upon  the 
evidence  the  defendant  might  have  been  con- 
victed of  assault  in  either  the  second  or  third 
degree,  and  he  was  convicted  of  the  lower 
degree,  he  cannot  complain  that  the  court 
did  not  specifically  define  the  distinctions 
between  the  several  charges  of  assault.  State 
V.  Tracey  [Mont.]  90  P.  791.  Under  the 
Montana  statute  (Pen.  Code,  §§  2320,  2600), 
a  new  trial  will  not  be  awarded  on  such 
ground.     Id. 

73.  A  defendant  cannot  complain  of  an  in- 
struction defining  all  the  degrees  of  assault 
when  he  was  convicted  of  the  lowest  degree. 
State  V.  Farnham  [Mont.]  89  P.  728.  Where 
by  statute  a  verdict  of  not  guilty  might  be 
returned  where  eight  jurors  agreed  thereto, 
an  instruction  that  a  verdict  of  not  guilty 
must  be  unanimous  was  held  not  reversible 
error  where  nine  out  of  ten  jurors  agreed  to 
a  verdict  of  guilty.  Id.  Error  in  charging 
that  though  the  jury  believed  that  defend- 
ants made  an  assault  simply,  they  might 
nevertheless  be  convicted  of  assault  and  bat- 


tery, is  not  one  for  whicla  reversal  may  be 
had,  where  the  indictment  charged  assault 
and  battery  and  the  evidence  overwhelm- 
ingly showed  that  both  assault  and  battery 
were  committed.  Canterberry  v.  State  [Miss  ] 
43  So.   678. 

74.  Accessory  in  an  assault  and  battery. 
Clerget  v.  State   [Ark.]   103  S.  W.  381. 

75.  In  a  prosecution  for  an  assault  witli  a 
deadly  weapon  the  words  "witliout  excuse  or 
justification,"  in  an  instruction  stating  what 
would  warrant  conviction,  held  equivalent 
to  the  word  "unlawful."  Territory  v.  Gon- 
zales  [N.  M.]   89  P.  250. 

76.  Territory  v.  Gonzales  [N.  M.]  89  P. 
250. 

77.  So  held  in  a  prosecution  for  assault 
and  battery  inflicted  by  a  parent  on  his  child, 
where  the  word  "punishment"  was  u.sed 
without  qualifying  it  with  the  adjective 
"corporal,"  or  w^ith  one  of  similar  import. 
State  v.  Koonse,  123  Mo.  App.  655,  101  S.  W. 
139 

78.  High  V.  State  [Tex.  Cr.  App.]  17  Ttx. 
Ct.  Rep.   779,  98  S.  W.  849. 

79.  Verdict  finding  defendant  guilty  "of 
shooting  without  justifiable  or  excusable 
cause,  at  another  with  a  firearni  with  intent 
to  Injure  him,  held  sufficient  as  to  form  un- 
der the  South  Dakota  statute  (Rev.  Pen. 
Code,  §  314).  State  v.  Horn  [S.  D.]  Ill  N. 
W.  552.  A  verdict  will  not  support  a  sen- 
tence for  a  statutory  assault,  which  is  a 
felony,  if  it  falls  to  find  the  elements  neces- 
sary to  constitute  the  felony.  State  v.  Third 
Judicial  District  Ct.  [Mont. J  89  P.  63.  Thu.« 
a  verdict  finding  defendant  guilty  of  "assault 
with  corrosive  acids  and  caustic  chemicals" 
will  not  support  a  sentence  for  the  offense  of 
"willfully  and  maliciously"  throwing  upon 
the  person  of  another  any  corrosive  acid  or 
caustic  chemical  "with  intent  to  injure  the 
flesh  or  disfigure  the  body  of  such  person," 
which  by  statute  In  Montana  (Pen.  Code,  § 
403)   is  made  a  felony.     Id. 

80.  Under  the  Michigan  statutes  (Comp. 
Laws,  §§  1019,  1058,  and  Pub.  Acts  1899,  p. 
296,  No.  189,  §  1,  subd.  8),  where  in  a  trial 
before  a  justice  of  the  peace  for  assault  and 
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§  5.  Civil  liah il it y.^^— The  liability  of  corporations  for  assaults  of  their  rep- 
representatives/-  and  of  employers  for  assaults  by  their  servants,^^  are  elsewhere 
treated,  as  is  the  measure  of  damages  for  assault  and  battery." 

Dcfenses.^'^ — Such  force  as  is  reasonably  necessary  under  the  circumstances 
may  be  used  to  repel  an  assault,^^  or  eject  a  trespasser.^'  Insulting  words «»  or 
offensive  demeanor . »«  do  not  justify  an  assault,  nor  is  a  defense  that  the  fight  was 
on  plaintiff's  challenge.^"  Neither  is  force  warranted  in  the  recaption  of  property 
taken  publicly  and  peaceably  under  claim  of  right.^^  In  an  action  .  against 
a  corporation  for  an  assault  committed  by  its  emploj^es,  it  is  not  a  sufficient  de- 
fense that  the  purpose  of  one  of  such  employees  in  laying  his  hands  on  plaintiff  was 
to  save  her  from  impending  danger. ^^ 

Pleading,  evidence  and  trial. ^^ — In  Alabama,  although  the  complaint  alleges 
an  assault  and  battery  by  two  persons,  a  recovery  may  be  had  against  one  only.^* 
On  plea  son  assault  demesne,  the  burden  is  on  defendant  to  show  that  excessive 
force  was  not  used.»=  The  previous  relations  of  the  parties,^*'  their  condition  at  the 
time  of  the  assault,^'  and  all  that  then  took  place,^®  may  be  shown.  The  theory 
presented  by  an  instruction  must  be  supported  by  the  pleadings  and  by  evidence.^^ 

Assignment  of  Errors,  see  latest  topical  index. 


battery  the  sentence  exceeds  three  months, 
it  is  valid  for  three  months,  but  void  in  so 
far  as  it  exceeds  that  limit.  In  re  Kenney, 
147  Mich.  678,  14  Det.  Leg.  N.  4,  111  N.  W.  189. 
Under  the  Alabama  statutes  (Code  1896,  §§ 
4343,  5415),  the  power  to  fix  hard  labor  as  a 
punishment  for  assault  and  battery  in  addi- 
tion to  a  fine  is  given  to  the  court,  and  the 
mere  fact  txiat  the  jury  attempts  to  award 
the  additional  punishment  does  not  affect  the 
court's  power  to  impose  it.  Freeman  v.  State 
[Ala.]    44   So.   46. 

51.  See  7  C.  L.  275. 

52.  See   Corporations,    7    C.   L.    862. 

53.  See  Master  and  Servant,  8  C  L.  840. 
See.   also,   special   article,    5   C.   L.    275. 

54.  See  Damages.   7  C.  L.   1029. 

55.  See  7  C.  L.  276. 

se.  An  instruction  that  defendant  was 
.iustified  in  using  the  amount  of  force  which 
he  honestly  believed  to  be  necessary  was 
held  erroneous.  McQuiggan  v.  Ladd,  79  Vt. 
90,  64  A.  503.  The  fact  that  the  difficulty 
was  provoked  by  plaintiff  can  afford  no 
.iustification  for  an  excessive  and  unreason- 
able battery.  Lizana  v.  Lang  [Miss.]  43  So. 
477.  In  a  personal  encounter  where  there 
^va.s  mutual  provocation,  one  of  the  com- 
batants is  not  justified  in  seizing  in  his 
mouth  a  portion  of  the  other's  hand  and  bit- 
ing off  a  knuckle  and  breaking  the  bones  of 
a  finger.  Milam  v.  Milam  [Wash.]  90  P.  595. 
Evidence  held  to  sustain  finding  that  plain- 
tiff was  aggressor.  Bifii  v.  Dasaro,  118  La. 
599,    43    So.    248. 

87.  Evidence  held  to  show  excessive  force. 
Green  v.  Buckingham,  122  111.  App.  631. 

88.  Doerohefer  v.  Shewmaker,  29  Ky.  L. 
R.    1193,    97   S.    W.    7. 

89.  Bernard  v.  Kelley,  118  La.  132,  42  So. 
723 

90.  Lizana  v.  Lang  [Miss.]  43  So.  477. 

91.  So  held  where  plaintiff,  an  officer  of  a 
labor  union,  was  assaulted  while  leaving  de- 
fendant's shop  with  a  union  card  taken 
therefrom.  Farley  v.  Briebach,  130  "Wis.  231, 
109   N.   W.    979. 

92.  Moore  v.  Camden  &  T.  R.  Co.  [N.  J. 
Err.   &   App.]    65  A.   1021. 


93.  See  7  C.  L.  276. 

94.  Code  1896,  §  44.  Lovelace  v.  Miller 
[Ala.]    43  bo.  734. 

95.  Where  in  an  action  for  assault  and 
battery  the  defendants  pleaded  the  general 
issue,  and  one  of  them,  D.,  also  pleaded 
son  assault  demesne,  to  which  last  plea 
plaintiff  replied  de  injuria,  it  was  held  that 
the  burden  was  cast  upon  defendants  to 
make  it  affirmatively  appear  that  D.  used  no 
more  force  upon  the  plaintiff  than  reasonably 
appeared  to  him,  under  all  the  circumstances, 
to  be  necessary  for  his  own  personal  safety. 
McQuiggan  v.  Ladd,  79  Vt.  90,  64  A.  503. 

96.  It  is  not  error  to  admit,  evidence  to 
prove  that  prior  to  the  assault  and  battery 
defendants  had  been  cautioned  by  their  par- 
ents as  to  their  conduct  toward  plaintiff. 
McQuiggan  v.  Ladd,  79  Vt.  90,  64  A.  503.  Evi- 
dence of  what  certain  persons  told  defend- 
ant a  half  hour  before  the  assault  as  to  the 
nature  of  an  alleged  insult  by  plaintiff  to  de- 
fendant's daughter  is  not  admissible  in  miti- 
gation of  punitive  damages.  Lovelace  v. 
Miller  [Ala.]  43  So.  734.  Where  three  days 
before  an  alleged  assault  a  dispute  had 
arisen  between  defendant  and  plaintiff  as  to 
whether  the  former  had  delivered  a  sum  of 
money  to  the  latter,  evidence  of  a  witness 
that  he  liad  seen  such  delivery  is  not  ad- 
missible in  an  action  for  the  assault.  Ala- 
bama &  V.  R.  Co.  V.  Harz  [Miss.]   42  So.   201. 

97.  In  an  action  for  assault  and  battery, 
evidence  is  admissible  to  show  that  pIainti£E 
was  intoxicated  at  the  time  of  alleged  as- 
sault, and  that  when  intoxicated  on  previous 
occasions  he  had  been  cross  and  ugly,  and 
defendant  knew  of  this.  McQuiggan  v.  Ladd, 
79  Vt.  90,  64  A.  503.  Where  plaintiff  intro- 
duced evidence  to  prove  that  he  never  drank 
intoxicating  liquor,  evidence  for  defendants 
that  he  was  intoxicated  several  years  pre- 
vious to  the  alleged  assault  is  not  objection- 
able  on    the    ground    of   remoteness.     Id. 

98.  In  an  action  against  a  railroad  com- 
pany for  an  assault  committed  by  a  con- 
ductor on  one  of  its  trains,  a  conversation 
between  such  conductor  and  plaintiff,  which 

I  occurred  about  tliree  weeks  after  the  assault. 
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§  3.  Constructive  or  Equitable  Asslg-a- 
mcnts    (265). 

g  4.  Construction,  Interpretation,  and  Elf- 
feet    (205). 

§  5.  Enforcement  of  Aasignnient  and  of 
Rights  Assigned  (267). 


§  il.  Risltts  Su»cei»tlble  of  Assignment 
(262).  Contracts  for  Peisonal  Services  or 
Otherwise  Appurtenant  to  Persons  or  Specific 
Property  (262).  Assig-nments  of  Future  Earn- 
ings   (263).      Contingent   Interests    (263). 

§  2.  Requisites  and  Sufficiency  of  Express 
A.ssignments  (263).  Notice  to  the  Debtor 
(264).     Record  (264). 

'  §  1.  Fiiglits  susceptible  of  assignment} — As  a  general  rule  rights  of  action 
■which  survive  -  are  assignable,^  and  the  fact  that  an  instrument  may  not  be  nego- 
tiable does  not  affect  its  assignability.*  A  contract  may  be  rendered  assignable  by 
express  provision  to  that  effect,^  and  by  statute  in  some  states  it  may  be  assigned 
although  it  contains  a  covenant  against  assignment.^  An  act  prohibiting  the  as- 
signment of  claims  against  a  certain  class  of  employes  for  the  purpose  of  evading 
the  state  exemption  laws  and  giving  the  debtor  a  right  of  action  against  the  as- 
signor is  constituted." 

Contracts  for  personal  services  or  otherwise  appurtenant  to  persons  or  specific 
property.^ — Contracts  involving  the  exercise  of  skill  or  a  relation  of  personal  con- 
fidence or  credit  are  not  assignable,^  and  where  one  of  the  contracting  parties  is 


is  not  part  of  the  res  gestae,  and  evidence 
of  it  is  not  admissible  ag'ainst  defendant. 
Louisville  N.  R.  Co.  v.  V\niliamson,  29  Ky. 
L.  R.,  1165,  96  S.  W.  1130.  The  jury  may 
consider  the  actions  and  words  of  defendant 
to  determine  the  character  of  the  assault  and 
battery.  Henderson  v.  Agon  [Mich.]  14  Det. 
Leg.  N.  106,  111  N.  W.  778. 

99.  Charge  in  action  for  assault  and  bat- 
tery that  plaintiff  claimed  that  he  was  hu- 
miliated and  asked  damages  therefor  held 
not  erroneous  on  the  ground  that  such  dam- 
ages were  not  authorized  by  the  pleadings 
or  the  proof.  Morgan  v.  Langford,  126  Ga. 
58,  54  S.  E.  818.  An  instruction  as  to  what 
would  justify  the  assault  held  not  to  be  sup- 
ported bv  evidence.  Lizana  v.  Lang  [Miss.] 
43   So.   477. 

1.  See  7   C.   L.   277. 

2.  Under  Act  No.  195,  Session  Laws  1897, 
authorizing  assumpsit  to  recover  damages 
for  fraudulent  representations  and  providing 
that  tlie  cause  of  action  shall  survive  a  right 
of  action  of  a  state  bank  'for  deceit  of  di- 
rector of  a  national  bank  w^hich  it  succeeded 
under  §  6106  Comp.  Laws  1897,  may  be  as- 
signed. Hicks  v.  Steel,  142  Mich.  292,  12 
Det.  Leg.  N.  706,  105  N.  W.  767.  A  husband's 
right  of  action  for  loss  of  consortium  sur- 
vives and  is  assignable.  Forbes  v.  Omaha 
[Neb.]   112  N.  W.  326. 

3.  Held  assignable:  A  bond  for  a  deed. 
Royce  v.  Carpenter  [Vt.]  66  A.  888.  Contract 
to  convey  land.  Moore  v.  Gariglietti  [111.] 
81  N.  E.  826.  Attorney's  lien  on  a  judgment 
for  services.  Fisher  v.  Mylius  [W.  Va.]  57  S. 
E.  276.  Charterer's  commissions  and  profits 
under  a  charter  party.  Bank  of  Yolo  v. 
Bank  of  Woodland,  3  Cal.  App.  561,  86  P.  820. 
Earned  wages  of  a  municipal  employe.  Kan- 
sas City  Ordinance  No.  11,125,  held  to  apply 
to  unearned  salary  only.  Kansas  City  Loan 
Guarantee  Co.  v.  Kansas  City,  200  Mo.  159, 
98    S.    W.    459. 

UntiNNlgnable:  A  decree  for  alimony  is  not 
assignable.  Fournier  v.  Clutton,  146  Mich. 
298,  13  Det.  Leg.  N.  747,  109  N.  W.  425.  But 
see  Cohen  v.  Cohen  [Cal.]  88  P.  267,  holding 
that  an  assignee  of  accrued  alimony  takes 
subject  to  defenses  available  against  as- 
signor. 


4.  Contract  to  sell  fruit  trees.  'Strong  v. 
Moore    [Kan.]    89  P.   895. 

5.  On  option  to  purchase  land  to  the 
optionee  "and  his  assigns"  may  be  assigned. 
Fulton  V.  Messenger  [W.  Va.]  56  S.  E.  830. 
A  provision  in  a  contract  permitting  its  as- 
signment by  one  of  the  parties  renders  it 
assignable  irrespective  of  the  wishes  of  the 
other  party  if  the  assignment  is  made  in 
good  faith.  Harris  v.  Sheffel,  117  Mo.  App. 
514,  94  S.  W.  738.  Contract  between  another 
and  a  publishing  company  for  the  publica- 
tion of  books  of  the  former  held  not  assign- 
able by  its  terms  though  it  obligated  the 
latter  its  "representatives  and  assigns"  to 
perform.  Wooster  v.  Crane  Co.  [N.  J.  Eq.] 
66  A.   1093. 

6.  Under  Code,  §  3046,  a  stipulation  of 
nonassignability  in  a  contract  will  not  pre- 
vent its  transfer  to  an  assignee  subject  to 
all  defenses  available  against  the  assignor. 
Thomassen  v.  De  Goey  [Iowa]   110  N.  W.  581. 

7.  Code  Civ.  Proc.  §  531,  c.  531  f.  Gordon 
Bros.  v.  Wageman  [Neb.]  108  N.  W.  1067.  In 
such  an  action  proof  that  the  assignor  claim- 
ing to  hold  an  account  against  the  debtor 
assigned  same  to  a  person  unknown  to  plain- 
tiff, that  suit  was  instituted  thereon  in  an- 
other state  by  a  person  other  than  the  as- 
signor in  which  exempt  wages  of  the  debtor 
were  attached  in  satisfaction  of  the  account, 
is  sufficient  to  create  a  prima  facie  case  not- 
withstanding that  the  process  under  whicli 
the  wages  were  attached  was  irregularly  is- 
sued and  served.  Id.  An  account  whicli  one 
claims  to  hold  against  an  employe  is  a  claim 
within  the  meaning  of  the  act.     Id. 

8.  See  7  C.  L.  278. 

9.  An  agreement  by  the  putative  fatlier 
to  pay  a  certain  sum  per  week  to  the  motlier 
of  his  illegitimate  children  in  consideration 
of  her  agreement  to  support  them  involves 
the  performance  of  personal  services  by  the 
latter  and  is  not  assignable.  People's  Bk. 
&  Trust  Co.  v.  Weldinger,  73  N.  J.  Law,  433, 
64  A.  179.  A  contract  between  anotlier  and 
a  publishing  company  for  the  publication  of 
the  books  of  the  former  during  the  continu- 
ance of  the  copyright  and  renewals,  the  pub- 
lishing company  to  render  periodical  ac- 
counts of  sales  and  to  pay  a  certain  percent- 
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a  corporation,  such  a  contract  cannot  be  assigned  by  it  to  a  foreign  corporation, 
though  composed  of  practically  the  same  stockholders.^"  The  rule  does  not  apply 
to  contracts  which  have  been  fully  performed  by  the  assignor,"  nor  to  purely  me- 
chanical services,^*  nor  does  it  affect  the  right  of  an  assignee  to  recover  for  a  breach 
wholly^  independent  thereof  where  the  services  agreed  to  be  performed  by  the  as- 
signor were  for  the  sole  benefit  of  the  latter  and  his  assigns.^^ 

Assignments  of  future  earnings,^*  except  those  of  public  officers,^'  are  generally 
lield  valid,^*^  but  statutory  provisions  in  some  states  have  materially  modified  this 
jiUe.^^ 

Contingent  interests}^ — The  assig-nability  of  an  heir's  expectant  interest  in  a 
probable  inheritance  has  given  rise  to  a  conflict  of  decisions,  some  courts  holding 
such  interests  assignable,^®  and  others  adopting  a  contrary  view.^° 

§  2.  Requisites  and  sufficiency  of  express  assignments.^'^ — The  assignment- 
must  not  be  illegal,^^  and,  as  between  the  assignor  and  assignee,^^  or  subsequent 
assignees,-*  must  be  founded  upon  a  sufficient  consideration,  but  as  between  the 


age  thereof,  is  not  assignable.  Wooster  v. 
Crane  &  Co.  [N.  J.  Eq.]  66  A.  1093.  Contract 
for  the  exclusive  agency  for  the  sale  of  land 
involves  a  personal  relation  and  is  unassign- 
able. So  held  where  a  servant  of  a  real 
estate  broker  procured  such  a  contract  in  his 
own  name.  Sumner  v.  Nevin  [Cal.  App  ]  87 
P.  1105.  Contract  for  the  sale  of  lumber  cut 
during  a  certain  year  held  to  involve  rela- 
tions and  considerations  of  a  personal  nature 
and  of  trust,  confidence,  and  credit,  render- 
ing it  unassignable.  Demarest  v.  Dunton 
Lumber  Co.,  151  F.  508. 

10.  A  contract  with  a  corporation  involv- 
ing services  of  a  personal  nature  and  respon- 
sibility cannot  be  assigned  to  a  corporation 
organized  under  the  laws  of  another  state, 
though  the  personnel  of  the  two  corpora- 
tions is  the  same  with  the  exception  of  a 
local  stockholder  and  director  which  the 
laws  of  the  state  under  which  the  assigning 
corporation  was  organized  require.  Wooster 
V.   Crane  &  Co.    [N.  J.   Eq.]    66  A.   1093. 

11.  A  claim  for  pei-sonal  services  actually 
rendered  is  assignable.  United  States  Title 
Guaranty  &  Indemity  Co.  v.  Marks,  116  App. 
Div.   341,   101  N.  T.   S.   483. 

12.  The  mere  mechanical  work  of  print- 
ing and  binding  a  book  described  in  a  sub- 
scription agreement  with  a  publisher  may  be 
assigned  by  the  latter.  Harris  v.  Paine 
[Neb.]   107  N.  W.  748. 

13.  Contract  by  defendant  to  deliver  lum- 
ber and  to  turn  over  certain  drj'  kilns  and 
sheds  to  plaintiff's  assignor,  and  in  the  event 
of  the  destruction  of  such  kilns  the  latter 
agreed  to  give  his  skill  and  service  in  re- 
building them,  held  the  latter  clause  was 
for  the  sole  protection  of  the  assignor  and 
did  not  affect  plaintiffs'  right  to  recover  for 
a  failure  to  deliver  the  lumber.  Byrne  Mill 
Co.  v.  Robertson    [Ala.]   42  So.   1008. 

14.  See   7   C.   L.   279. 

15.  The  unearned  salary' of  a  public  officer 
is  not  assignable.  McGowan  v.  New  Orleans, 
118  La.  429,   43  So.  40. 

16.  Future  earnings  under  a  valid  con- 
tract whether  public  or  private  are  assign- 
able. First  Nat.  Bk.  v.  School  Dist.  No.  1 
[Neb.]    110   N.  W.   349. 

17.  An  assignment  of  earned  and  un- 
earned wages  as  security  for  a  loan  is  void 
as  to  the  unearned  wages  under  Laws  1904, 
p.  84,  §  17.  Central  of  Georgia  R.  Co.  v. 
Dover  [Ga.  App.]  57  S.  E.  1002. 


18.  See  7  C.  L.  279. 

19.  The  daughter  of  a  widow  occupying 
the  homestead  of  her  deceased  husband  wlio 
has  made  no  application  to  have  her  distrib- 
utive share  set  off,  or  to  have  her  homestead 
rights  fixed  and  determined,  may  assign  her 
expectant  interest  as  an  heir  of  her  mother. 
Betts  V.  Harding  [Iowa]  109  N.  W.  1074. 
Contract  by  a  son  for  the  sale  of  an  ex- 
pectant interest  in  his  fatlier's  estate  upheld. 
Hudson  V.  Hudson,   222  111.   527,  78  N.   E.   917. 

20.  An  agreement  by  a  son  founded  on  a 
valuable  consideration  whereby  he  relin- 
quished all  rights  to  his  expectant  interest 
in  his  father's  estate  is  void,  tliough  the  con- 
sideration was  paid  by  the  father  and  the 
relinquishment  was  made  to  him.  Elliott  v. 
Leslie,   30  Ky.  L.  R   743,   99  S.  W.  619. 

21.  See  7  C.  L.   279. 

22.  An  agreement  by  an  assignee  of  coun- 
ty warrants  of  doubtful  validity  to  pay  for 
same  at  their  face  value  and  to  defend  con- 
templated actions  to  test  their  validity  is 
void  as  against  public  policy  where  in  such 
an  action  the  warrants  were  adjudged  void. 
Giblin  v.  North  Wisconsin  Lumber  Co.  [Wis.] 
Ill  N.  W.  499. 

23.  Where  assigned  county  warrants  were 
adjudged  void  in  a  taxpayer's  suit  against 
the  parties  to  the  assignment,  there  is  a  total 
failure  of  consideration  for  the  assignment. 
Giblin  v.  North  Wisconsin  Lumber  Co.  [Wis.] 
Ill  N.  W.  499.  Where  a  father  assigned  his 
interest  in  a  non-assignable  gratuity  as  se- 
curity for  funds  which  defendant  might  ad- 
vance to  preserve  his  membership  in  the  as- 
sociation, a  subsequent  assignment  by  his 
daughter  after  his  death  in  consideration  of 
being  allowed  to  retain  $500  was  without 
consideration  and  did  not  increase  defend- 
ant's interest  in  the  fund  assigned.  Holmes 
V.  Seaman,  117  App.  Div.  381,  102  N.  Y.  S.  616. 

24.  An  assignment  to  a  woman  in  con- 
sideration of  her  agreement  to  marry  the 
assignor  at  once  is  based  upon  a  sufficient 
consideration  as  against  a  subsequent  as- 
signment notwithstanding  the  fact  that  she 
had  already  promised  to  marry  him  when 
his  financial  condition  was  such  as  to  enable 
him  to  support  her,  his  finances  not  being  in 
such  condition  at  the  time  of  the  assignment. 
Huntress  v.  Hanley  [Mass.]  80  N.  E.  946.  An 
assignment  given  as  collateral  security  for 
a  pre-existing  indebtedness  is  supported  by 
a   sufficient   consideration   as   against   a   sub- 
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assignee  and  the  debtor,-^  except  in  the  case  of  equital^lo  assignments,-*^  tlie  ques- 
tion of  the  consideration  for  the  transfer  is  immaterial.  It  must  be  definite  in 
amount  or  capable  of  being  made  definite,-^  and  ^¥here  for  only  a  portion  of  a  fund 
must  specifically  identify  the  identical  money  intended  to  be  transferred.-*  The 
fact  that  an  assignment  was  for  more  than  the  amount  due  the  assignor  from  the 
debtor  does  not  invalidate  it.-^  An  assignment  under  seal  passes  title  without  an 
actual  delivery  of  the  property."**  A  power  of  attorney  to  the  assignee  to  fill  out 
and  date  a  written  assignment  of  wages  to  be  earned  must  be  strictly  complied  with.^'^ 

Koiice  to  the  debtor^-  of  an  assignment  is  not  essential  as  between  the  assignor 
and  the  assignee,^^  nor  is  the  assignee  bound  to  give  notice  to  third  persons  dealing 
with  the  assignor,"^  but  as  against  subsequent  assignees  notice  to  the  debtor  is  essen- 
tial.^"' As  between  the  assignee  and  the  debtor,  notice  to  the  latter  is  essential  and 
where  the  debtor  is  a  muncipal  corporation  the  notice  must  be  in  compliance  -with 
the  law.^**  The  receipt  of  written  notice  of  assignment  by  the  debtor  is  sufficient 
authority  for  the  payment  to  the  assignee  of  the  fund  assigned,  though  the  assign- 
ment itself  is  not  served."  No  further  notice  than  that  given  to  the  debtor  by  the 
assignee  at  the  time  of  the  assignment  is  required."^ 

Record.^^ — The  lien  of  a  judgment  creditor  upon  the  equitable  interest  of  a 
legatee  imder  a  will  is  superior  to  that  of  an  assignee  of  such  interest  holding  under 
an  unrecorded  assignment.'*" 


sequent  assignee.     Bank  of  Yolo  v.   Bank  of 
Woodland,  3  Cal.  App.  561,  86  P.  820. 

25.  The  fact  that  a  foreign  corporation 
had  assigned  the  accounts  in  controversy  to 
the  plaintiff  to  evade  a  statute  limiting-  the 
light  of  such  corporations  to  sue  is  no  de- 
fense in  an  action  against  the  debtor.  Dewey 
V.   Komar    [S.  D.]    110  N.  W.   90. 

26.  The  rule  that  as  between  the  assignee 
and  the  debtor  the  question  of  the  consider- 
ation for  the  assignment  is  immaterial  is 
confined  to  legal  as  distinguished  from  equi- 
table assignments.  Dewey  v.  Komar  [S.  D.] 
110  N.  W.  90. 

37.  An  assignment  of  commissions  under 
a  charter  party  is  not  invalid  because  not 
specifying  any  particular  amount  where  the 
method  for  ascertaining  the  amount  clearly 
appears  from  the  terms  of  the  charter  party. 
Bank  of  Yolo  v.  Bank  of  Woodland,  3  Cal. 
App.    561,    86   P.   820. 

28.  An  instrument  purporting  to  assign 
a  sum  of  money  out  of  a  fund  in  the  hands 
of  another  but  which  does  not  identify  any 
specific  money  intended  to  be  assigned  does 
not  vest  the  legal  title  thereto  in  the  as- 
signee. At  most  it  vests  only  an  equitable 
interest  in  the  entire  fund.  Western  &  A. 
R.   Co.    V.   Union  Inv.   Co.    [Ga.]    57   S.   B.    100. 

29.  The  assignee  takes  onl.v  the  amount 
actually  due.  Provident  Nat.  Bk.  v.  Harnett 
Co.   [Tex.]    17   Tex.  Ct.   Rep.   50,   97  S.  W.   689. 

30.  Assignment  of  a  revisionary  interest 
in  the  principle  of  an  annuity.  Taylor  v. 
^'all    [Vt  ]    66    A.    820. 

31..  Where  wages  for  a  certain  montli 
were  expressly  assigned  such  a  power  in  the 
assignment  does  not  authoi-ize  the  assignee 
to  insert  a  different  month.  Simmons  Hard- 
ware Co.  v.  Hargate,  122  111.  App.   287. 

32.  See  7  C.  L.  281. 

33.  The  fact  that  an  assignment  of  a 
bond  was  not  presented  to  the  obligor  and 
the  bond  was  not  transferred  on  his  books 
does  not  invalidate  the  assignment.  Bone  v. 
Holmes  [Mass.]  81  N.  E.  290.  As  between 
the  assignor  and  tlie  assignee  and  his  suc- 


cessors in  interest,  notice  to  the  debtor  is 
unnecessary.  Cogan  v.  Conover  Mfg.  Co.,  69 
N.    J.   Bq.    809,    64   A.    973. 

34.  The  fact  that  an  assignee  of  the 
charterer's     commissions     under     a     charter 

party  knew  that  a  tliird  person  was  financing 
the  undertaking  did  not  require  it  to  gi^•e 
such  third  person  notice  of  the  assignment. 
Bank  of  Yolo  v.  Bank  of  Woodland,  3  Cal. 
App.    561,    86    P.    820. 

35.  Where  the  equities  of  two  assignees 
of  the  same  chose  in  action  are  otherwise 
equal,  the  one  first  giving  notice  to  the  debt- 
or lias  the  prior  right  though  his  assign- 
ment is  subsequent  to  that  of  the  othel  as- 
signee. Jack  v.  National  Bk.  of  Wicliita,  17 
Okl.  430,  89  P.  219,  overruling  Gillette  v. 
Murphy,  7  Okl.  91,  54  P.  413. 

36.  Where  an  assignee  of  money  due  on  a 
contract  with  a  city  upon  which  action  was 
pending  filed  same  with  a  subordinate  in  the 
city  clerk's  office  as  an  assignment  of  future 
wages  or  earnings  under  Rev.  T.,aws,  c.  189,  S 
34,  it  being  the  duty  of  such  subordinate  to 
receive  assignments  of  that  character  only 
and  notice  was  by  him  given  to  a  subordi- 
nate in  the  treasurer's  office  whose  duty  it 
was  to  receive  similar  assignments,  it  was 
held  that  the  notice  to  the  city  was  in- 
suHlcient  where  it  had  in  good  faith  paid  a 
judgment  against  it  or  the  same  claim  to  the 
assignor.  Hellen  v.  Boston  [Mass.]  SO  N.  E. 
603.  Under  the  Omaha  charter  the  notice 
must  be  in  writing  and  must  be  served  upon 
the  executive  head  of  the  city  or  in  his  ab- 
sence on  the  city  clerk.  Gordon  v.  Omaha 
[Neb.]    110   N.   W.    313. 

37.  North  Penn.  Iron  Co.  v.  International 
Lithoid  Co.,  217  Pa.  538,  66  A.  860. 

3S.  If  pursuant  to  the  request  of  the  as- 
signor the  debtor  disregards  the  notice,  he 
does  so  at  his  own  risk.  City  Bk.  of  New 
Haven  v.  Thorp,  79  Conn.   194,  64  A.   205,  465. 

3».     See  7  C.  L.  281. 

40.  Ohio  Nat.  Bk.  v.  Berlin,  26  App.  D.  C. 
218. 
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§  3.  Constructive  or  equitable  assignments}'^ — An  assignment  inoperative  at 
law  may  be  good  in  equity.'-  Tims  an  assignment  of  a  portion  of  a  fund  operates 
as  an  equitable  assignment  pro  tanto.-*^  Ordinarily  the  sul)ject-matter  of  the  as- 
signment must  be  presently  under  the  control  of  the  assignor,"  and,  accordingly, 
an  agreement  to  satisfy  out  of  the  proceeds  of  a  fund  to  be  realized  from  Judicial 
proceedings  is  not  an  assignment  pro  tanto  of  such  fund.*=  It  is  generally  held 
that  a  check  does  not  constitute  an  assignment  pro  tanto  ■either  in  law  or  in  equity,**"' 
Iiut  prior  to  the  adoption  of  the  negotiable  instruments  law  a  contrary  doctrine 
prevailed  in  Kentucky.*"  An  unaccepted  draft  has  been  held  to  operate  as  an  as- 
signment.*^ An  equitable  assignment  may  be  created  on  the  principle  of  a  resulting 
trust.*^  The  equital)le  owner  of  a  chose  in  action  will  be  protected  against  garnish- 
luent  process  against  his  assignor.^" 

§  4.  Construction,  interpretation  and  effect. ^'^ — Where  there  is  an  actual 
appropriation  which  confers  a  present  right  on  the  assignee,  the  instrument  will  be 
construed  as  an  assignment,  although  the  circumstances  may  not  admit  of  its  im- 
mediate exercise.^-  An  agreement  contemplating  the  transfer  of  claims  of  cred- 
itors against  an  insolvent  firm  to  a  third  person  about  to  become  a  partner  therein 
but  not  an  extinguishment  of  such  indebtedness  is  an  assig-nment  and  not  a  com- 
]ii-)sition  agreement.^^  Equity  will  regard  the  substance  rather  than  the  form  of  an 
;is.signment  and  give  it  such  effect  as  the  parties  intended.^*     An  assignment  trans- 


41.  See  7  C.  L.  2S1. 

42.  A  transfer  of  the  possession  of  an  or- 
der for  money  with  intent  to  pass  the  title 
vests  tlie  equitable  ownership  in  the  trans- 
feree and  it  is  unnecessary  that  an  indorse- 
ment thereon  should  be  signed  by  the  as- 
signor.    Gray  v.  Bever,  122  111.  App.  1. 

4.S.  And  is  enforcible  in  equity  though  the 
drawee  does  not  accept.  Wamsley  v.  Ward 
[W.   Va.]    55   S.   E.   998. 

44.  Alleged  equitable  assignment  held  a 
mere  promise  to  pay  when  the  fund  alleged 
to  have  been  assigned  was  paid  to  the  prom- 
isor, and  tlierefore  not  enforcible.  Speckman 
V.   Smedley  Bros.,   153  F.  771. 

45.  Agreement  by  a  party  to  a  partition 
puit  to  pay  a  mortgage  on  the  land  out  of 
her  sliare  of  tlie  proceeds,  or  that  the  master 
should  make  distribution  on  such  basis  upon 
the  assumption  tliat  tlie  personal  estate  of 
the  decedent  tlirough  wliom  they  derived 
title  was  responsible  for  the  payment  of  the 
mortgage,  and  the  other  parties  not  being 
entitled  to  participate  in  the  distribution 
thereof,  held  not  to  constitute  an  equitable 
assignment  of  the  proceeds  of  the  partition 
sale  to  tlie  extent  of  the  mortgage.  Mathi- 
son  V.  XIagnuson.   226  111.   368,  80  N.  B.  885. 

46.  Tlie  mere  giving  of  a  check  does  not 
operate  as  an  assignment  of  the  drawer's 
funds  pro  tanto.  Poland  v.  Love  [Ind.  T.] 
103  S.  W.  759;  Bowker  v.  Haight  &  Freese 
Co.,  146  F.  257.  A  check  drawn  by  a  de- 
positor on  his  general  account  and  not  on 
a  special  fund  does  not  constitute  an  assign- 
ment. Pennell  v.  Ennis  [Mo.  App.]  103  S.  W. 
147.  The  fact  that  a  check  was  presented  to 
the  bank  prior  to  the  appointment  of  a  re- 
cfivfr  for  the  maker  does  not  entitle  the 
p.'^ivfiH  to  a  preference  over  tlie  general  cred- 
itors of  the  maker.  Eastern  Mill.  Export  Co. 
v.  Eastern  Xlill.  &  Export  Co.,  146  F.  761. 

47.  As  against  a  junior  lien  on  tiie  draw- 
er's bank  deposit,  a  check  given  for  value 
and  in  due  course  of  business  operates  as  a 
pro    tanto    assignment   of    the    deposit.      Bos- 


well  V.  Citizens'  Sav.  Bk.,  29  Ky.  L.  R.  988,  96 
S.  W.   797. 

48.  A  draft  for  the  entire  amount  due  at- 
tached to  a  statement  of  the  account  con- 
stitutes an  assignment  to  the  payee  of  the 
amount  due  thereon,  though  not  accepted 
by  the  drawee.  Provident  Nat.  Bk.  v.  Hart- 
nett  Co.  [Tex.]  17  Tex.  Ct.  Rep.  50,  97  S.  W. 
689. 

49.  An  heir  paying  a  mortgage  on  land 
owned  by  the  decedent  and  procuring  an  as- 
signment to  be  made  to  his  sister  becomes 
an  equitable  assignee  of  the  mortgage.  In 
re  Heeney's  Estate,  3  Cal.  App.  548,  86  P.  842. 

50.  Order  for  money.  Gray  v.  Bever,  122 
111.    App.    1. 

51.  See  7  C.  L.  282. 

52.  An  absolute  assignment  of  an  account 
not  yet  due  will  not  be  construed  as  a  cove- 
nant to  pay  out  of  the  proceeds  of  the  con- 
tract assigned  from  the  mere  fact  that  the 
a,=:signor  agrees  to  act  as  the  assignee's 
agent  in  collecting  it.  Cogan  v.  Conover 
Mfg.  Co.,   69  N.  J.  Eq.  809,  64  A.  973. 

53.  An  agreement  between  the  creditors 
of  an  insolvent  partnership  and  a  third  per- 
son whereby  the  former  agree  to  assign  their 
claims  to  the  latter  upon  payment  of  a  cer- 
tain per  centage  thereof  is  an  assignment 
and  not  a  composition  agreement,  notwith- 
standing an  agreement  between  such  third 
person  and  the  firm  that  upon  making  sucli 
payment  and  a  payment  to  one  of  the  part- 
ners individually  be  was  to  become  a  mem- 
ber of  the  firm.  Harris  v.  Zier  [Wash.]  86 
P.   928. 

54.  An  informal  indorsement  on  a  bond 
for  a  deed  showing  an  intent  to  assign  fol- 
lowed by  a  transfer  of  possession  will  be 
construed  as  an  assignment.  Royce  v.  Car- 
penter [Vt.]  66  A.  888.  The  proceeds  of  an 
annuity  provided  by  the  assignor  and  her 
daughter  do  not  pass  by  an  assignment  of 
tlie  assignor's  interest  in  the  estate  of  a 
relative  nor  by  an  assignment  of  specifically 
enumerated    chattels    followed    by    a   general 
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fers  to  the  assignee  all  the  right,  title  and  interest  of  the  assignor  in  the  thing 
assigned,""  but  nothing  more;"*  hence,  all  set-offs""^  and  defenses^*  available  against 
the  assignor  are  available  against  his  assignee,  bnt  the  assignee  takes  subject  only 
to  such  equities  as  exist  at  the  time  of  the  assignment,^^  and  is  chargeable  with  no- 
tice of  such  equities  only,®°  He  is  not  bound  by  conditions  other  than  those  ex- 
pressed in  the  contract  with  reference  to  which  the  assignment  was  made.®^  The 
rule  operates  conversely  and,  therefore,  in  an  action  by  the  assignor  on  an  unassigned 
portion  of  the  contract,  the  obligor  cannot  defend  on  the  ground  that  compliance 
therewith  would  compel  him  to  commit  an  actionable  breach  of  the  portion  of  the 
contract  assigned.^-  An  assignment  by  one  of  the  parties  to  a  contract  without  the 
consent  of  the  other  does  not  release  the  assignor.®^  Where  the  proceeds  of  an  unper- 
formed contract  are  assigned,  and  part  of  it  is  subsequently  perfonmed  and  accepted. 
the  assignee  is  entitled  to  the  payments  made  thereon  to  the  extent  of  the  per- 
formance.®*    Eights  not  incidental  to  the  assignment  and  not  expressed  therein 


clause  conveying  aU   her  personal  property. 
Taylor  v.  Vail   [Vt.]   66  A.  820. 

55.  Where  an  express  company  required 
its  driver  to  pay  for  goods  which  he  claimed 
to  have  delivered  to  a  purchaser  but  which 
the  latter  denied  having  received,  the  com- 
pany having  paid  the  consignor  their  value, 
the  driver  on  procuring  an  assignment  from 
the  consignor  of  his  claim  for  tlie  unpaid 
purchase  price  was  held  entitled  to  recover 
the  value  of  the  goods  from  the  purchaser 
upon  proving  delivery.  Buchholz  v  Damick, 
115  App.  Div.  843,  101  N.  Y.  S.  17.  An  as- 
signment 01  a  contract  to  convey  land  vests 
in  the  assignee  all  remedies,  all  the  rights 
and  remedies  which  the  assignor  possessed. 
Moore  v.  Gariglietti  [111.]  81  N.  E.  826.  An 
assignment  transfers  to  the  assignee  all 
rights  under  the  contract  assigned  possessed 
by  the  assignor.  Strong  v.  Moore  [Kan.]  89 
P.  895.  The  assignee  of  a  chose  in  action 
stands  in  the  shoes  of  his  assignor.  Jack 
V.  National  Bk.,  ]7  Okl.  430.  89  P.  219. 

56.  Washington  Tp.  v.  First  Nat.  Bk.,  147 
Mich.  571,  14  Det.  Leg.  N.  36,  111  N.  W.  349. 
The  assignee  of  a  contract  for  the  sale  of 
lumber  has  no  greater  right  to  enforce  the 
contract  than  his  assignor  had.  Demarest 
V.  Dunton  Lumber  Co.,  151  F.  508.  Claim 
against  an  insolvent  corporation.  Watrous 
V.  Hilliard  [Colo.]  88  P.  185.  An  assignment 
based  on  a  nominal  consideration  confers 
upon  the  assignee  no  greater  rights  than  the 
assignor  possesses.  Rising  v.  Sebring,  104 
N.  Y.  S.  486. 

57.  The  assignee  of  a  claim  takes  it  sub- 
ject to  set-off  against  the  assignor.  Chung 
v.  Stephenson  [Or.]  89  P.  386.  Where  a  pur- 
chaser's claim  for  damages  for  breach  of  con- 
tract exceeds  the  amount  due  on  tlie  claim 
assigned,  the  assignee  is  not  entitled  to  a 
recovery.  Earnshaw  v.  Whlttemore  [Mass.] 
80  N.  E.  520. 

68.  Insulflciency  of  a  gambling  debt  as  a 
consideration.  Union  Collection  Co.  v.  Buck- 
man  [Cal.]  88  P.  708.  The  assignee  of  money 
due  under  a  decree  for  alimony  takes  it  sub- 
ject to  all  defenses  which  would  have  been 
available  against  it  while  in  the  hands  of 
the  assignor.  Cohen  v.  Cohen  [Cal.]  88  P. 
267.  An  innocent  purchaser  of  a  certificate 
for  the  purchase  of  state  school  lands  takes 
it  subject  to  defenses  of  fraud  against  his 
assignor.  De  Laittre  v.  Board  of  Com'rs,  149 
F.   800. 


59.  Where  the  beneficiary  under  a  life  in- 
surance policy  assigned  part  of  her  interest 
thereunder  to  her  attorney  as  a  contingent 
fee  for  services  in  collecting  the  insurance, 
the  fact  that  after  payment  of  a  final  judg- 
ment on  the  policy  the  insurance  company 
ascertained  that  the  insured  was  not  dead 
did  nst  entitle  it  to  recover  the  money  paid 
to  the  assignee  who  had  no  notice  of  the 
fraud.  Fidelity  Mut.  Life  Ins.  Co.  v.  Clark. 
203  U.  S.  64,  51  Law.  Ed.  91. 

BO.  The  fact  that  in  an  action  on  a  life 
insurance  policy  the  insurance  company  de- 
nied that  the  insured  ^vas  dead  does  not 
charge  an  assignee  of  the  policy  who  was  the 
attorney  for  the  plaintiff  with  notice  of  the 
plaintiff's  fraud  where  after  paying  a  judg- 
ment on  the  policy  the  company  ascertained 
that  the  insured  was  alive.  Fidelitv  Mut. 
Life  Ins.  Co.  v.  Clark,  202  U.  S.  64,  51  Law 
Ed.  91. 

61.  The  assignee  of  a  contract  for  the  sale 
of  land  in  determining  his  obligations  there- 
under is  not  bound  to  look  beyond  the  terms 
of  an  escrow  agreement  signed  by  the  vendor 
and  the  vendee  and  upon  compliance  with 
the  terms  of  which  a  deed  was  to  be  de- 
livered. Womble  v.  Wilbur.  3  Cal.  App.  535. 
86   P.   916. 

02.  Plaintiff  had  a  contract  with  defend- 
ant for  the  exclusive  right  to  sell  beer  in  a 
certain  village  and  a  credit  to  be  paid  by 
the  delivery  of  beer  by  defendant  to  them. 
They  assigned  the  contract  and  exclusive 
right  to  sell  beer  to  B.  Held  defendant 
could  not  refuse  to  deliver  beer  on  plaintiff's 
order  on  the  ground  that  such  delivery  would 
violate  his  duty  to  B..  the  debt  not  having 
been  assigned.  Harris  v.  Sheffel,  117  Mo. 
App.    514,    94    S.    W.    738. 

63.  Bunch  Grain  Co.  v.  Law,  79  Ark.  .",75, 
96  S.  W.  196.  The  assignment  by  two  mem- 
bers of  a  firm  to  a  third  of  a  contract  with 
the  United  States  for  the  construction  of 
public  works  though  valid  as  between  them- 
selves does  not  affect  the  government.  It  is 
effective  only  as  an  assumption  by  one  of  the 
firm  of  the  debts  of  the  firm  in  consideration 
of  the  receipts  of  the  benefits  to  be  derived 
from  the  execution  of  the  agreement.  Hard- 
away  v.  National  Surety  Co.  [C.  C.  A.]  150  F. 
465. 

04.  Assignment  of  payments  under  con- 
tract to  deliver  two  condensers  pri»r  to  the 
appointment  of  a  receiver  for  the  assignor, 
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do  not  pass  to  the  assignee  ;«^  hence  where  only  the  profits  to  be  realized  tinder  a 
contract  are  assigned,  nothing  passes  to  the  assignee  where  the  contract  is  per- 
formed at  a  loss.®®  An  assignment  of  half  the  amomit  realized  on  a  claim  does  not 
limit  the  assignor's  right  to  recover  to  the  portion  unassigned.*^  Where  the  debt 
for  which  an  assignment  was  given  as  security  is  paid  by  the  assignor,  the  assignee 
is  not  entitled  to  a  recovery  thereon  as  against  the  creditors  of  the  assignor.®*  The 
assignor  impliedly  warrants  that  he  has  title  and  that  the  claim  is  not  spurious,*"'" 
but  other  warranties  will  not  be  implied.'"*  The  right  of  a  surety  of  an  assignor 
of  a  contract  for  government  work  to  be  subrogated  to  his  rights  to  percentages 
withheld  by  the  government  on  work  completed  prior  to  the  assignment  is  superior 
to  that  of  the  assignees.'^ 

§  5.  Enforcement  of  assignment  and  of  rights  assigned.''^ — ^Where  the  debtor's 
lialiility  under  an  assignment  is  uncertain,  demand  is  a  condition  precedent  to  the 
juaintcnance  of  the  action  '^^  and  must  be  alleged  in  the  complaint.'^*  Where  one 
of  the  parties  to  a  contract  refused  to  assent  to  an  assignment  by  the  other  party 
and  both  subsequently  acted  upon  the  assumption  that  the  assignee  was  the  agent 
for  the  assignor,  the  assignee  cannot  maintain  an  ax?tion  for  the  breach  of  the 
contract/^  Where  the  assignee  clothes  the  assignor  with  the  indicia  of  ownership, 
he  is  estopped  to  assert  his  title  as  against  a  subsequent  bona  fide  assignee,'®  and  he 
may  also  be  estopped  to  assert  an  assignment  against  the  debtor  by  acquiescing  in 
payments  by  the  latter  to  the  assignor;^''  but  mere  failure  to  collect  assigned  ac- 
counts as  they  become  due  does  not  constitute  such  negligence  as  will  work  an 
estoppel.'® 


one  condenser  was  delivered  and  payment 
thereof  made  to  the  receiver,  held  the  as- 
signee was  entitled  to  such  payment.  Cogan 
V.  Conover  Mfg.  Co.,  69  N.  J.  Eq.  809,  64 
A.    973. 

65.  A  subsequent  assignee  of  a  medicinal 
preparation  has  no  right  to  the  use  of  the 
picture  of  the  inventor  and  his  certificate  as 
to  its  contents,  for  advertising  purposes 
merely  because  a  prior  assignee  had  per- 
mission to  use  them,  authority  not  having 
been  given  by  assignment  from  the  inventor. 
Edison  v.  Edison  Polyform  Mfg.  Co.  [N.  J. 
Eq.]  67  A.  392. 

66.  An  assignment  of  profits  under  a  cer- 
tain contract  and  all  claims  and  demands 
over  and  above  the  cost  of  performing  and 
completing  the  contract  is  an  assignment  of 
the  net  earnings  under  the  contract,  and 
where  there  were  no  profits  the  assignee  was 
not  entitled  to  recover.  Price  Bros.  v.  Gush- 
ing [Iowa]   110  N.  W.  1030. 

67.  Assignment  to  an  attorney  of  half 
the  amount  realized  on  a  claim  for  personal 
injuries.  Southwestern  Tel.  &  T.  Co.  v. 
Tucker  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  598, 
98   S.  W.   909. 

68.  Note  assigned  by  a  husband  to  his 
wife  to  induce  her  to  execute  a  mortgage 
and  to  secure  her.  The  mortgage  was  paid 
by  the  husband.  Shropshire's  Ex'rs  v.  Combs, 
30   Ky.   L.   R.   1120.   100    S.  W.   252. 

69.  Giblin  v.  North  "Wisconsin  Lumber  Co. 
[Wis.]    Ill   N.   W.    499. 

70.  An  instrument  assigning  the  assign- 
or's "right,  title,  and  interest,  in  and  to  a 
certain  contract,"  does  not  create  a  warranty 
as  to  any  of  the  conditions  of  the  contract 
assigned.      Pierce  v.   Coryn,   126   111.   App.  244. 

71.  Hardaway  v.  National  Surety  Co.  [C. 
C.   A.]    150   P.    465. 

72.  See  7  C.  L.  285. 


73.  Where  an  assignment  is  given  as  se- 
curity, notice  thereof  to  the  debtor  create.^ 
only  a  contingent  liability  and  demand  is  a 
prerequisite  to  the  maintenance  of  an  action 
thereon.  Packard  v.  Long  Island  R.  Co.,  52 
Misc.  98,  101  N.  Y.  S.  660. 

74.  Packard  v.  Long  Island  R.  Co.,  52 
Misc.  98,  101  N.  Y.  S.  660. 

75.  Demarest  v.  Dunton  Lumber  Co.,  151 
F.  508. 

76.  Contract  for  public  works  assigned 
under  an  agreement  that  the  assignor  should 
collect  the  proceeds  and  retain  the  original 
contract,  held  a  subsequent  assignee  in  good 
faith  acquired  title  to  an  order  of  the  town- 
ship with  whom  the  contract  was  made  for 
the  payment  of  work  thereunder.  Wash- 
ington Tp.  v.  First  Nat.  Bk.  of  Huntington, 
147  Mich.  571,  14  Det.  Leg.  N.  36,  111  N.  "V\'. 
349. 

77.  Evidence  of  a  course  of  dealing  be- 
tween the  assignor  and  the  debtor  by  which 
assigned  accounts  were  paid  to  the  former 
at"  its  request  by  the  latter,  held  insufficient 
to  show  acquiescence  by  the  assignee  therein, 
notice  of  each  assignment  being  given  by 
the  latter  to  the  debtor  and  it  not  being 
shown  that  the  assignee  had  any  knowledge 
of  such  payments.  City  Bk.  of  New  Haven 
v.  WUson,  193  Mass.  164,  79  N.  E.  246.  Evi- 
dence that  subsequent  to  notice  of  the  as- 
signment the  assignor  notified  the  debtor  to 
disregard  notices  of  assignment  and  to  pay 
all  accounts  to  the  former,  and  that  the 
debtor  paid  such  accounts  to  the  assignor 
from  time  to  time,  held  not  to  charge  the  as- 
signee with  knowledge  thereof  as  a  matter 
of  law.  City  Bank  of  New  Haven  v.  Thorp, 
79  Conn.  194,  64  A.  205,   465. 

78.  City  Bank  of  New  Haven  v.  Thorp,  79 
Conn.   194,   64  A.   205,   465. 
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9  Cur.  Law. 


Except  where  the  common-hiw  rules  remain,  the  assignee  of  an  express  as- 
sionment  may  maintain  an  action  tliereon  in  his  own  name,'^  and  the  action  is  le- 
iial  rather  than  equitable/"  unless  only  an  equitable  assignment  exists. ^^  In  the 
latter  case,  action  in  the  assignor's  name  is  allowed  in  Illinois.^-  The  assignor  may 
sue  in  the  United  States  court  of  claims  for  the  use  of  the  assignee  ;'^^  but  the  action 
will  not  fail  merely  because  the  assignor  does  not  appear  as  a  nominal  party  plain- 
iiii,^*  and  an  amendment  of  the  petition  so  as  to  bring  in  an  assignor  as  a  nominal 
party  plaintiff  will  not  be  allowed.*^  In  Texas  the  drawer  and  the  drawee  of  an  im- 
accepted  draft  operating  as  an  assignment  may  be  joined  in  an  action  thereon.®" 
The  action  being  against  the  original  debtor,  a  tender  by  the  assignor  is  unavailing,'^' 
and  the  equities  of  the  assignor  against  the  assignee  cannot  be  set  off.®® 

Defenses  personal  to  the  assignor  are  not  available  to  the  debtor  in  an  action 
on  the  assignment.®^  Statutory  provisions  as  to  process  in  actions  on  assignments 
must  be  complied  with.^°  A  creditor's  bill  which  does  not  allege  the  entire  con- 
sideration for  an  agreement  is  not  demurrable  on  the  ground  that  the  considera- 
tion alleged  is  inadequate.®^  In  an  action  on  an  assignment,  the  complaint  need 
not  allege  the  corporate  entity  of  the  assignor.®-  Evidence  of  the  unexpressed  in- 
tention of  the  assignor  at  the  time  of  making  an  assignment,®^  or  showing  notice 
on  the  part  of  an  assignee,  subsequent  to  the  assignment,®*  is  inadmissible.     The 


79.  HaUer  v.  Ingraham,  101  N.  Y.  S.  789. 
An  assignee  for  value  of  a  non-negotiable 
obligation  is  tlie  real  party  in  interest  and 
may  sue  tliereon  in  his  own  nanie.  Doyle  v. 
Nesting   [Colo.]    88  P.  862. 

80.  Wliere  wages,  earned  and  to  be  earned, 
during  a  named  period  are  assigned,  it  is  not 
necessary  that  the  assignee  should  bring  his 
action  in  equity.  Assignment  executed  prior 
to  Acts  1904,  p.  79.  Western  Union  Tel.  Co. 
V.  Ryan,  126  Ga.  191,  55  S.  E.  21.  Such  an 
assignment  gives  the  assignee  the  right  to 
maintain  an  action  against  the  debtor  in  the 
name  of  tlie  assignor.  Assignment  as  se- 
curity. Independent  Credit  Co.  v.  South  Chi- 
cago City  R.  Co.,  121  111.  App.  595.  Where 
tlie  debtor  accepts  the  assignment,  action 
may  be  brought  by  the  assignee.  Order  for 
money  assigned  by  delivery  upon  which  tlie 
debtor  subsequent  to  tlie  assignment  indorsed 
an  acceptance.     Gray  v.  Bever,  122  111.  App.  1. 

81.  An  action  at  law  cannot  be  maintained 
upon  a  partial  assignment  of  a  debt  in  the 
absence  of  tne  debtor's  consent  thereto.  Re- 
sort must  be  had  to  equity.  Central  of 
Georgia  R.  Co.  v.  Dover  [Ga.  App.]  57  S.  E. 
1002;  Western  Union  Tel.  Co.  v  Ryan,  126  Ga. 
191.  55  S.  E.  21.  An  action  at  law  cannot  be 
maintained  on  an  assignment  of  only  a  por- 
tion of  a  particular  fund  where  the  drawee 
does  not  accept.  Wamsley  v.  Ward  [W.  Va.] 
55  S.   E.   998. 

82.  Where  the  assignee  holds  merely  the 
equitable  title  to  the  chose  in  action,  as- 
signed action  thereon  must  be  brought  in  the 
name  of  the  assignor.  Transfer  of  an  order 
for  money  by  delivery  only,  an  indorsement 
of  transfer  thereon  being  unsigned  by  the  as- 
signor.     Gray   v.   Bever,   122   111.   App.    1. 

83,84,85.  Federal  Mfg.  &  Printing  Co.  v. 
U.  S.,   41   Ct.  CI.   318. 

86.  Under  Rev.  St.  1895,  arts.  1203  and 
1204,  the  payee  of  a  draft  constituting  an  as- 
.signmt-nt  may  join  the  drawer  and  the 
drawee  in  an  action  thereon,  though  the  lat- 
ter did  not  accept  the  draft.  Provident  Nat. 
Bk.  v.  Hartnett  Co.  [Tex.]  17  Tex.  Ct.  Rep. 
60,    97    S.   W.    689.. 


87.  An  unaccepted  tender  by  the  assignor 
to  the  assignee  of  the  amount  due  the  latter 
does  not  affect  the  assignee's  right  of  action 
against  the  debtor.  Independent  Credit  Co. 
V.  South  Chicago  City  R.  Co.,  121  111.  App.  595. 

8S.  In  an  action  by  the  assignee  of  wages 
earned  and  to  be  earned,  the  recovery  against 
the  debtor  must  be  for  the  full  amount  due 
the  assignor  irrespective  of  the  assignor's 
equity  In  a  portion  of  such  amount  as  against 
the  assignee.  In  an  action  against  the  debtor 
on  an  assignment  of  wages  as  security,  the 
fact  that  the  amount  justly  due  the  assignee 
from  the  assignor  is  less  than  the  amount 
due  the  assignor  from  the  debtor  cannot  be 
raised  by  the  latter.  Independent  Credit  Co. 
v.  South  Chicago  City  R.  Co.,  121  111.  App.  595. 

89.  The  debtor  may  not  set  up  that  as- 
signment was  given  as  security'  for  an  us- 
urious loan,  especially  where  the  assignor  is 
a  party  to  the  action  and  did  not  defend. 
Western  Union  Tel.  Co.  v.  Ryan.  126  Ga.  191, 
55  S.  E.  21.  Evidence  that  the  debtor  had 
been  notified  by  the  assignor  oi  his  discharge 
in  bankruptcy  from  the  debt  for  which  the 
assignment  sued  on  was  given  as  security 
is    inadmissible.      Id. 

90.  Rev.  St.  c.  84,  §  144,  requiring  the  in- 
dorsement of  the  name  and  residence  of  an 
assignee  on  writs  or  process  at  any  time 
during  the  pendency  of  an  action,  if  re- 
quested by  defendant,  where  the  demand 
sued  on  has  been  assigned,  is  mandator.w 
Liberty  v.  Haines,  101  Me.  402,  64  A.  665. 

91.  A  creditor's  bill  alleging  the  assign- 
ment of  the  judgment  sought  to  be  enforced 
in  consideration  of  the  sum  of  $15.00,  and 
other  sufficient  and  valuable  consideration  is 
not  demurrable  as  expressing  a  consideration 
so  inadequate  as  to  raise  a  presumption  that 
it  was  a  mere  speculative  venture  which 
equity  will  not  aid.  Jahn  v.  Champagne 
Lumber  Co.,   147   F.  631. 

92.  Strong  v.  Moore   [Kan.]   89  P.  895. 

93.  Provident  Nat.  Bk.  v.  Hartnett  Co. 
[Tex.   Civ.   App.]    100   S.   W.    1024. 

94.  Evidence  tending  to  show  notice  on 
tlie  part  of  an  assignee  of  a  contract  to  con- 
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burden  is  upon  the  assignee  to.  prove  the  existence  of  an  indebtedness  to  the  as- 
signor,''^ and  .that  the  contract  was  completed  at  a  profit  where  onh*  the  profits  were 
assigned,®^  and  the  existence  of  the  assignment  itself  where  it  is  in  issue.®'  An 
assignee  cannot  recover  against  the  assignor  for  a  breach  of  a  collateral  agreement 
while  retaining  all  benefits  derived  from  the  assignment.®^ 


ASSIGXMEXTS  FOR  BEXEFIT  OF    CREDITORS. 


§   1. 
(269). 


Xature     of     Transaction     In 


General  ^       §  9. 
I  Money 


§  2.  Statutory  Provision.*!  and  Conflict  of 
Laws  (2C9). 

§  3.  Rijiht  to  Make  a  General  Assignment 
and  to  Join  Therein   (269). 

§  4.  Filing-,  Recording  or  Registering; 
Qualifying  of  Assignee;  Removals  and  Sub- 
stitution   (2C9». 

§  5.      Meaning  and  Effect  in   General   (269). 

g  6.  Legality  and  Eqiiitableness  (270). 
Reservation  of  Property  (270).  Preferences 
(270). 

§  7.  Property  Passing  to  and  Rights  of 
Assignee  Therein  (271). 

§  S.      Liability  of  A.ssignee;   Bond    (271). 


Collection  of  Assets  and  Reduction  to 
(271 ». 
Administration   of  Trust   in   General 

Debts    and    Liabilities    of   the    Estiiti- 

Presentment       and       Allowance       oi 

and      Priorities      of      Di>lii« 


§  10. 
(272>. 

§  11. 
(272). 

§  12. 
(  liiims    (272). 

§  13.     Classes 


(272). 

§  14.  Satisfaction  and  Discharge  of  Debts 
and  Claims   (273). 

§  15.  Accounting,  Settlement  and  Dis- 
charge, or  Failure  of  Trust  (273). 

§  16.  Rights  of  Creditors  Lnder  a  Void 
Assignment,  or  After  Asignee's  Discharge 
(274.) 

§  1.  Xature  of  transaction  in  general.^^ — In  the  a])sence  of  any  preference  an 
instrument  intended  as  an  assignment  for  the  benefit  of  creditors,  an(i  as  an  absolute 
transfer  to  raise  funds  for  the  payment  of  debts,  will  be  held  to  be  a  general  assign- 
ment;^ but  a  transfer  of  assets  in  pajTiient  of  a  debt  due  the  transferee  is  not  an 
assignment  for  the  benefit  of  creditors,  thottgh  accompanied  by  an  agreement  tc>  pa\ 
outstanding  debts. - 

§  2.  Statutory  provisions  and  conflict  of  laws.^ — A  voluntary  assignment  exi- 
euted  in  one  state  according  to  its  laws  is  ineffecttial  as  to  real  property  in  another 
unless  so  executed  and  recorded  as  to  render  it  effectual  if  made  in  the  latter 
state  •*  but  one  who  participates  in  the  proceedings  may  become  estopped  from  ques- 
tioning the  title  of  a  purchaser  in  good  faith  of  realty  in  another  state  on  the 
ground  that  the  deed  of  assignment  was  inoperative  for  nonconformity  to  the  la'o^ 
of  that  state." 

§  3.     Right  to  mal'e  a  general  assignment  and  to  join  therein.^ 

§  4.  Filing,  recording  or  registering;  qualifying  of  assignee;  removals  and 
substitution.' 

§  5.     Meaning  and  effect  in  general.^ — The  execution  and  recording  of  an  in- 


vey  land  of  the  terms  of  the  contract  be- 
tween the  vendor  and  his  assignor  must  be 
restricted  to  a  time  prior  to  the  date  of  the 
assignment.  V\'omble  v.  "^'ilbur,  3  Cal.  App. 
535,  86  P.  916. 

95.  The  burden  is  upon  a  plaintiff  holding 
an  equitable  assignment  of  money  due  un- 
der a  building  contract  to  show  that  the  as- 
signor performed  all  the  conditions  of  the 
contract.  Botsford  v.  Lull,  30  Pa.  Super.  Ct. 
292.  Evidence  held  sufficient  to  show  that 
the  debtor  owed  the  drawer  of  an  order  sub- 
sequently assigned  the  amount  mentioned 
therein.  '  Tim  v.  Elite  Realty  Co.,  52  Misc. 
125.   101  N.  Y.   S.   533. 

96.  Under  an  assignment  of  the  net  earn- 
ings under  a  contract,  the  burden  is  upon 
the  assignee  to  show  that  the  work  provided 
for  in  the  contract  was  performed  at  a  profit, 
even  though  no  issue  is  raised  thereon  where 
recovery  is  based  on  the  assignment.  Price 
Bros,  v    Gushing  [Iowa]   110  N.  W.  1030. 

97.  Evidence  held   insufficient  to  show  an 


assignment    of    unpaid   labor    claims.      Callo- 
way V.  Oro  Min.  Co.    [Cal.  App.]   89  P.  1070. 

98.  An  assignee  of  a  judgment  who  re- 
tains the  benefits  of  the  assignment  for  an 
unreasonable  length  of  time  after  a  breach 
of  a  collateral  agreement  to  assign  a  note 
of  the  judgment  deotor  securing  the  judg- 
ment cannot  sue  for  a  breach  of  such  agree- 
ment not  having  tendered  a  reassignmeni 
of  the  judgment.  Xewmyer  v.  Davidson,  31 
Pa.    Super.   Ct.   468. 

99.  See  7  C.  L.  286. 

1.  Tapp,  Leathers  &  Co.  v.  Harper  [Ark.  J 
103   S.  W.   161. 

2.  Not  within  Acts  1893,  p.  433,  c.  45::. 
National  Union  Bk.  v.  Hollingsworth,  143  N. 
C.   520,   55   S.   E.   809. 

3.  See  7  C.  L.  287. 

4,5.  Kirkendall  v.  Weatherley  [Neb.]  lo;« 
N.  W.   757. 

6.  See  7  C.  L.   286. 

7,  8.      See  7  C.  L.  287. 


2:o       ASSIGNMENTS  FOE  BENEFIT  OP  CEEDITOES  §  6.     9  Cur.  Law. 


denture  of  assignment  divests  the  assignor  for  the  time  being  of  all  his  right,  title, 
or  equity  in  all  the  property  except  the  right  of  exemption  reserved  by  law.^ 

§  6.  Legality  and  equitahleness.^^ — A  deed  is  not  in-valid  for  stipulating  for  a 
release  of  the  debtor  from  personal  liability  for  such  part  of  his  debts  as  the  fund 
does  not  discharge,^^  or  because  it  provides  for  the  payment  of  debts  inadvertently 
omitted  and  which  may  be  admitted  by  the  grantor  or  otherwise  shown  to  be 
correct.^^  Likewise  it  may  authorize  the  trustees  to  adjust  and  correct  debts  incor- 
rectly stated  and  pay  the  same  according  to  the  true  amount,^'  to  accept  the  approval 
of  a  debt  by  the  debtor  as  conclusive  of  its  correctness,^*  to  compromise  and  adjust 
disputed  claims  on  such  terms  as  they  may  deem  proper  or  expedient/^  and  to  take 
out  of  the  fund  fees  properly  due  for  serivces  rendered  by  them  as  lawyers  in  con- 
nection with  the  affairs  of  the  trust.^^  A  description  of  the  property  is  sufficient  where 
it  is  as  full  as  it  can  conveniently  be  made."  An  inadvertant  omission  from  the  deed 
of  a  small  amount  of  assets  does  not  render  it  fraudulent.^*  A  provision  that  the 
trustees  may  notify  creditors  not  named  to  present  their  claims  within  a  specified 
time  does  not  apply  to  creditors  whose  names  are  listed  in  the  deed.^^  It  is  suffi- 
cient that  a  reasonable  time  be  given  creditors  wherein  to  decide  to  accept  or  reject 
the  deed.2°  A  Washington  deed  of  trust  for  the  benefit  of  creditors  is  not  invalid 
as  being  within  the  ''sales-in-bulk"  law  of  that  state.^^ 

Under  a  statute  requiring  creditors,  as  a  condition  precedent  to  sharing  in 
the  assigned  estate,  to  file  releases  of  all  their  claims  except  the  pro  rata  share  to 
which  they  shall  be  found  entitled,  an  agreement  between  the  assignor  and  a  cred- 
itor whereby  the  latter  is  to  file  his  claim  and  allow  any  balance  to  be  discharged 
in  consideration  of  the  promise  of  the  former  to  subsequently  pay  such  balance  is 
fraudulent  and  unenforceable,^^  and  where  a  deljt  has  been  thus  voluntarily  dis- 
cliarged,  a  new  promise  to  pay  it  is  without  consideration.^^  One  who  seeks  merely 
lo  foreclose  an  invalid  mortgage  is  not  in  a  position  to  question  the  validity  of  an 
assignment  for  the  benefit  of  creditors.^* 

Reservation  of  property.^" 

Preferences.^'^ — An  insolvent  del)tor  may  in  good  faith  mortgage  all  his  prop- 
<  rty  to  secure  bona  fide  delfts  due  to  preferred  creditors,^^  and  such  mortgage  is 


9.  One  not  entitled  to  exemption  at  time 
of  assignment  not  afterwards  entitled  to 
claim  it  though  he  had  then  become  a  house- 
holder. Miller  v.  Swhier  [Ind.  App.]  79  N.  E. 
1092. 

10.  See  7  C.  L.  287. 

11.  Joel  Bailey  Davis  Co.  v.  Augustus,  105 
V'a.  843,  54  S.  E3.  985.  The  right  of  an  insol- 
vent debtor  to  prefer  creditois  by  the  pay- 
ment of  honest  debts  necessarily  implies  the 
right  to  require  creditors  to  give  a  release  of 
all  claims  before  being  entitled  to  their 
shares.  McAvoy  v.  Jennings  [Wash.]  87  P. 
.53. 

12, 13, 14, 15, 16.  Joel  Bailey  Davis  Co.  v. 
Augustus,   105   Va.   843,   54   S.   E.   985. 

17.  Deed  held  sufficient  describing  the 
property  as  all  of  the  stock  of  goods  owned 
by  grantor  contained  in  a  certain  designated 
store,  also  all  cash,  accounts,  and  choses 
owned  by  him,  the  lease,  merchant's  license, 
and  any  other  right  owned  by  him  in  con- 
nection with  his  business  at  said  place.  Joel 
Bailey  Davis  Co.  v.  Augustus,  105  Va.  843,  54 
S.  E.  985. 

18.  Where  cured  next  day  by  supplemental 
deed.  Joel  Bailey  Davis  Co.  v,  Augustus, 
105  Va.   843,   54   S.  E.   985. 


19.  Joel  Bailey  Davis  Co.  v.  Augustus,  105 
Va.   843,  54  S.   E.   985. 

20.  Provi.sion  in  deed  requiring  trustees 
to  submit  to  creditors  such  statement  as  will 
enable  them  to  act  advisedly  construed  to  al- 
low a  reasonable  time.  Joel  Bailey  Davis 
Co.  V.  Augustus,  105  Va.  843,  54  S.  E.  985. 

21.  Laws  1901,  p.  222,  c.  109,  was  assigned 
to  prevent  a  vendor  from  disposing  of  all 
his  stock  and  pocketing  the  proceeds  in 
fraud  of  creditors.  McAvoy  v.  Jennings 
[Wash.]  87  P.  53.  Even  should  the  transac- 
tion be  construed  to  come  within  this  act,  it 
would  not  enable  one  creditor  to  avail  him- 
self of  all  the  proceeds  to  the  exclusion  of 
the  others,  since  the  purchaser  would  simply 
be  trustee  for  all  the  creditors.     Id. 

22.  Gen.  St.  Minn.  1891,  §  4268.  Samuel 
Westheimer  &  Co.  v.  Flaslieim  &  Co.,  30  Ky. 
L,.  R.  641,  99  S.  W.  346. 

3.3.  Samuel  Westheimer  &  Co.  v.  Flashelm 
&  Co.,   30  Ky.  L.   R.   641,   99   S.  W.   346. 

24.  Where  chattel  mortgage  on  partner- 
ship property  was  not  signei  by  all  the  part- 
ner.s  as  required  by  statute.  Thomas  v. 
Schmitz   [Wyo.]    87  P.   996. 

25,20.      See  7  C.  L.  287. 

27.  Wylly-Gabbett  Co.  v.  Williams  [Fla.] 
42    So.    910. 
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not  void  as  "an  assignment  for  the  benefit  of  creditors  attempting  preferences  if 
the  debtor  in  good  faith  intended  it  as  security  only  and  did  not  intend  to  make 
a  general  assignment  or  to  defeat  the  statute  forbidding  preferences  in  assign- 
ments.^* A  petition  to  have  an  alleged  preferential  conveyance  declared  an  assign- 
ment of  all  the  debtor's  property  for  the  benefit  of  creditors  is  properly  refused 
where  not  filed  within  the  statutory  period.-'^ 

§  7.  Property  passing  to  and  rights  of  assignee  therein.^^ — An  assignment  of 
all  of  one's  property  carries  a  defeasible  fee  subject  to  the  conditions  of  the  title 
and  of  the  trust.^^  The  dower  right  of  a  wife  who  does  not  join  in  the  assign- 
ment is  unaffected.^^  A  statute  allowing  a  resident  householder  to  have  set  off 
exemption  to  a  certain  amount  does  not  apply  to  one  who  is  not  a  resident  house- 
holder at  the  time  he  makes  the  assignment,  though  he  becomes  such  before  the 
property  is  appraised. ^^  The  right  of  an  assignee  to  a  surrender  of  property  in 
another  state  as  against  creditors  there  is  dependent  upon  the  comity  existing  be- 
tween the  two  states.^*  The  assignee's  rights  in  the  property  transferred  are  gener- 
ally held  to  be  identical  with  those  his  assignor  had,"  but  in  Mississippi  a  vendor's 
lien  is  not  enforceable  against  the  assignee  after  he  has  taken  charge  of  the  goods, 
made  an  inventory,  and  notified  creditors  to  present  their  claims.^^  Before  a  cred- 
itor has  become  a  party  to  the  assignment  the  debtor's  property  is  still  attachable  in 
^Tassachusetts,  but  when  the  assignee  is  himself  a  creditor  his  signature  to  tJie 
deed  of  assignment  is  an  acceptance  by  him,  as  creditor,  of  the  provisions  of  the 
.'leed  ^"  rendering  the  deed  so  far  executed  that  after  he  takes  possession  the  prop- 
trty  is  no  longer  subject  to  attachment  as  the  property  of  the  debtor.^^  Where  a 
fraudulent  conveyance  made  prior  to  an  assignment  for  the  benefit  of  creditors  is 
not  attacked  by  the  assignee,  and  after  the  assignment  a  judg-ment  is  obtained 
against  the  assignor,  the  property  fraudulently  conveyed  should  be  treated  as 
liaving  been  acquired  by  the  assignor  after  the  assignment  for  the  purposes  of  the 
levy  of  an  execution  thereon  under  the  judgment.^^  As  soon  as  the  purpose  of  the 
assignment  is  accomplished,  the  legal  title  to  remaining  property  reverts  in  the 
assignor  by  operation  of  law.*° 

§  8.     LinMity  of  assignee;  hond.*^ 

§  9.  Collection  of  assets  and  reduction  to  money. *^ — The  present  Kentucky 
statute  contains  no  provisions  abridging  the  common-law  power  of  an  assignee  to 
sell  realty  at  private  sale  pursuant  to  authority  given  by  the  deed  of  assignment.*^ 


2S.  Instrument  considered  and  held  a 
mortgage  not  fraudulent.  Wylly-Gabbett 
Co.  V.  Williams  [Fla.]   42  So..  910. 

29.  Under  Ky.  St.  1903,  art.  2,  c.  54,  §§ 
1910,  1911,  fixing  time  at  six  months,  petition 
filed  two  years  after  transfer  held  properly 
denied.  Smith's  Adm'r  v.  Huntsberry,  30  Ky. 
L.    R.    867,    99   S.   W.    911. 

30.  See  7  C.  L.  288. 

31.  "Where  before  his  death  the  owner  of  a 
defeasible  fee  conveyed  all  his  property  to  a 
trustee  for  the  benefit  of  his  creditors,  and 
the  event  on  which  the  fee  was  to  be  de- 
feated did  not  transpire,  the  trustee  took 
the  fee  simple  title  subject  to  the  condition 
of  the  trust.  Whalin  v.  Bailey,  29  Ky.  L.  R. 
104S,   96  S.  W.  1105. 

32.  Wife  who  did  not  join  in  assignment 
could,  after  husband's  death,  maintain  com- 
mon-law action  of  dower  against  purchaser 
at  assignee's  sale.  McFadden  v.  McFadden, 
32   Pa.   Super.   Ct.   534. 

33.  Burn's  Ann.  St.  1901,  §§  715,  2907. 
JMiller  v.   Swhier    [Ind.  App.]    79  N.  E.   1092. 


34.  Illinois  assignee  held  not  entitled  to 
fimds  in  New  York  before  payment  of  as- 
signor's attaching  New  York  creditors.  In 
re  John  L.  Nelson  Bro.  Co.,  149  F.  590. 

35.  Where  execution  levy  was  valid  as 
against  assignor,  assignee  could  not  avoid 
levy  on  theory  that  ofl^icer's  possession  was 
not  sufficiently  exclusive.  Murchie  v.  "U^ent- 
worth  [N.  H.]  64  A.  507.  A  voluntary  as- 
signee merely  represents  the  debtor  and  is 
not  a  bona  fiile  yurchaser  for  value.  Smith  v. 
Equitable  Trust  Co.,  215  Pa.  418,  64  A.  594. 
Equitable  lien  on  goods  in  hands  of  a  factor 
held  enforceable  as  against  him.     Id. 

36.  Goodbar  &  Co.  v.  Knight  [Miss.]  42  So. 
539. 

37.  3S.  Reddy  v.  Raymond  [Mass.]  80  N.  E. 
484. 

39.  Bishop  V.  Hibben  Dry  Goods  Co.,  30 
Ky.  L.   R.  725,   99   S.  W.   644. 

40.  Where  assignor  compromised  his  debts 
before  anv  steps  were  taken  by  the  assignee. 
Early  v.  Early,   75   S.   C.   15,   54   S.   E.   827. 

41.  42.      See  7  C.  L.  289. 

43.     Effect  of  act  March  16,  1898,  amending 
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and  Avlien  a  private  sale  is  made  no  appraisement  under  the  statute  is  necessarv.^* 
The  county  court  of  the  county  where  tlie  assignee  qualifies  and  not  -whei-e  tlic 
business  is  carried  on  has  jurisdiction  to  order  a  sale  of  the  assigned  estate.*^  A  sale 
by  an  assignee  under  his  guaranty  to  furnish  the  purchaser  with  a  person  to  take 
ihe  property  from  him  at  the  sale  price  is  voidable  at  the  election  of  the  creditors 
I'egardless  of  good  faith.**'  Before  a  trustee's  sale  is  confirmed  purchasers  thereat 
have  not  such  an  interest  in  the  property  sold  them  as  to  entitle  them  to  ap})ly  to 
a  court  of  equity  to  have  the  title  corrected.*'^ 

§  10.  Administration  of  trust  in  general}^ — Reasonal)le  prudence  and  good 
faith  is  required  of  the  assignee  in  the  administration  of  his  trust. *^ 

§  11.  Dehis  and  liabilities  of  tlie  estaie."^ — While  debts  due  l)ut  payable  in 
the  future  or  damages  for  a  breach  of  contract  accruing  prior  to  the  assignment 
are  claims  against  the  estate,^^  debts  arising  after  the  assignment  or  dependent  upon 
future  contingencies  are  not.^^  In  the  absence  of  fraud  or  collusion,  a  judgment  ob- 
tained against  the  assignor  after  the  assignment  of  a  claim  existing  when  tlii' 
trust  deed  was  executed  is  binding  on  the  trustee  though  he  was  not  made  a  party 
defendant. ^^ 

§  12.  Presentment  and  alloiuance  of  claiins^'* — Only  creditors  who  were  such 
at  the  time  of  the  assignment  are  entitled  to  participate  in  the  proceeds  of  the 
estate.^^  A  creditor  who  has  property  coming  to  him  by  way  of  compromise  of  a 
claim  -which  the  debtor  considered  exorbitant  will  be  allowed  a  dividend  1)ased  only 
on  the  market  value  of  the  property  and  not  on  the  compromise  valuation.^*'  It  is 
not  an  abuse  of  discretion  for  trustees  to  deny  creditors  wdio  at  tirst  refused  to  join 
in  the  assignment  the  right  to  do  so  after  the  time  allowed  for  that  purpose  unless 
they  will  pay  certain  expenses  incident  to  unsuccessful  litigation  instituted  by  .them 
in  the  meantime  for  the  purpose  of  having  the  debtor  adjudged  a  bankrupt.^' 

§  13.  Classes  and  priorities  of  dehtsJ'^ — After  a  conveyance  to  secure  certain 
debts  the  property  becomes  impressed  with  a  trust  for  that  purpose,''''  and  neither 


§§  87,  96,  Ky.  St.  1903,  was  a  repeal  provision 
of  §  87,  requiring  public  sale.  Kentucky  Dis- 
tilleries &  Warehouse  Co.  v.  Blanton  [C.  C. 
A.]  149  F.  31.  An  agreement  by  an  assignee 
of  insolvent  corporation  made  in  contract  for 
sale  of  property  to  deliver  to  tlie  purcliaser 
certificates  for  90  per  cent  of  the  capital 
stock  of  the  corporation  is  complied  with  by 
delivery  of  90  per  cent  of  certificates  of  stock 
outstanding,  tliough  tlie  articles  of  incorpo- 
ration state  tlie  capital  stock  at  a  larger 
amount  than  that  actually  issued.     Id. 

44.  Ky.  St.  1903,  §§  2362  et  seq.,  not  appli- 
cable. Kentucky  Distilleries  &  Warehouse 
Co.   V.   Blanton    [C.  C.  A.]    149  F.   31. 

45.  Ky.  St.  1903,  §§  75,  87.  That  statute 
requires  recordation  of  deed  in  other  coun- 
ties not  controlling.  Lexington  &  Carter 
County  Min.  Co.  v.  Columbia  F.  &  T.  Co.,  30 
Ky.   li.   R.    336,    98   S.   W.   332. 

46.  Where  under  such  agreement  tlie  as- 
signee afterwards  bought  from  the  purcliaser 
at  the  sale,  he  was  chargeable  wltli  the 
property  or  its  value.  Nabours  v.  McCord 
[Tex.]    100   S.  W.   1152. 

47.  Turpin  v.  Derickson  [Md.]  66  A.  276. 
4S.     See  7  C.  L.  290. 

40.  In  suit  by  assignor  against  trustees 
for  accounting,  evidence  held  Insufficient 
to  show  that  a  sale  under  execution  could 
have  been  prevented  because  trustees  had 
fimds  In  their  possession.  Nodine  v.  Rich- 
mond [Or.]  87  P.  775.  Evidence  insufficient 
to  show  any  fraud  or  collusion  between   trus- 


tees and  judgment  creditors  and  mortgagees. 
Id.  Insufficient  to  sliow  that  a  purcliaser 
bought  land  for  joint  benefit  of  liiniself  and 
one  of  the  trustees.     Id. 

50.  See  7   C.  L.   290. 

51.  In  re  Chestnut  St.  Trust  &  Sav.  Fund 
Co.'s  Assigned  Estate.  217  Pa.  151,   66  A.  332. 

52.  Liability  of  surety,  principal's  default 
occurring  after  surety's  assignment.  In  re 
Chestnut  St.  Trust  &  Sav.  Fund  Co.'s  As- 
signed Estate,  217   Pa.   151.   66  A.   332. 

53.  Nicholas  v.  Lord,  103  N.  Y.  S.  681.  In 
an  action  by  the  judgment  creditor  against 
the  trustee,  a  certain  release  executed  by  the 
debtor  held  admissible  to  show  that  the 
judgment  was  not  settled  and  to  sliow  that 
any  claim  of  the  debtor  in  relation  to  cer- 
tain alleged  partnership  property  had  been 
satisfied.      Id. 

54.  See  7  C.  L.  291. 

55.  Award  for  whose  guardian  a  trust 
company  continued  to  hold  funds  after  it 
had  made  an  assignment  held  not  entitled  to 
participate  where  the  funds  were  stolen  l)y 
one  of  the  officers  after  the  assignment.  In 
re  Chestnut  St.  Trust  &  Sav.  Fund  Co.'s  As- 
signed Estate,   217   Pa.   151,   66  A.   332. 

.10.  In  re  Real  Estate  Inv.  Co.'s  Assigned 
Estate,   215    Pa.    50,   64   A.    331. 

57.  Moulton  V.  Bartlett  [Mass.]  80  N.  E. 
619. 

58. 

69.  Timberlake's  Committee  v.  Moore 
[Va.] 


See   7   C.   L.   291. 
Timberlake's      Committee 
56    S.    E.    571. 
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the  assignor  nor  the  trustee  may  thereafter  apply  the  proceeds  of  the  property  to  the 
payment  of  unsecured  debts  without  the  consent  of  the  secured  creditors. ''<'  ""  Where, 
however,  the  proceeds  are  thus  eiToneously  applied  the  application  should  ])e  dis- 
turl^ed  only  to  the  extent  that  it  may  be  necessary  to  protect  the  secured  creditors.^^ 
One  who  furnishes  materials  or  supplies  to  run  a  rolling  miU,  foundry,  or  other 
manufacturing  establishment  assigned  for  the  benefit  of  creditors  in  Kentucky  has 
a  lien  on  such  property "-  which  arises  when  the  assignment  is  made  and  not  be- 
fore,*^2  and  hence  it  is  not  material  that  more  than  sixty  days  elapse  after  the  lienor 
ceases  to  furnish  material  or  that  his  claim  is  not"  filed  in  the  county  clerk's 
office,  such  requirements  having  reference  only  to  other  liens  provided  for  in  the 
statute.^*  Where  an  assignment  is  made  after  the  setting  aside  of  prior  bankruptcx- 
proceedings,  a  court  in  another  state  wherein  are  funds  belonging  to  the  assignor 
can  apply  neither  the  bankruptcy  statute  nor  the  insolvent  law  of  the  state  of 
assignment  in  determining  the  question  of  priority  as  between  creditors  in  its  own 
state.^5  Tj^g  doc-trine  of  marshalling  assets  will  not  be  applied  so  as  to  require 
the  holders  of  notes  for  whose  benefit  a  contract  had  been  assigned  to  the  trustee 
to  first  resort  to  the  proceeds  of  that  contract  before  being  entitled  to  share  in  the 
general  estate,  where  such  proceeds  are  imcertain  in  amount  and  may  not  be  realized 
for  a  long  time.*^®  The  trust  fund  must  go  to  the  creditors  pro  rata  and  no  one  of 
them  can  by  garnishment  subject  it  to  the  payment  of  all  his  claims  to  the  exclusion 
of  others.®^ 

§   14.     Satisfaction  and  discltarge  of  debts  and  claims.^^ 

§  15.  Accounting,  settlement  and  discharge,  or  failure  of  trust.^^ — Creditors 
representing  less  than  one-fourth  of  the  liabilities  of  voluntary  assignees  may  not 
sue  for  the  settlement  of  the  estate  in  the  circuit  court  in  Kentucky.'"  An  assignor 
may  have  the  confirmation  of  the  assignee's  accoimt  opened  for  excessive  compensa- 
tion allowed  the  assignee  where  petitioner  was  ignorant  that  the  account  had  been 
filed  until  after  confirmation,^^  but  such  relief  will  not  be  granted  as  to  counsel 
fees  actually  paid  in  conformity  with  the  decree  of  the  court. ■^-  The  widow  and 
children  of  an  assignor,  who  died  before  settlement  by  the  assignee  who  was  made 
administrator  may  properh-  bring  an  action  against  the  assignee  to  surcharge  au'l 
correct  his  settlement  and  collect  amounts  alleged  to  be  fraudulently  paid  out.'" 
An  assismor  who  controls  and  directs  the  administration  of  the  estate  to  the  detri- 


60.  Deed  signed  by  one  of  the  creditors 
consenting  to  a  release  of  the  assignment 
as  to  certain  land  did  not  warrant  applica- 
tion of  proceeds  of  the  land  to  payment  of 
an  unsecured  debt  where  it  recited  as  a  con- 
sideration that  the  proceeds  had  been  ap- 
plied to  the  payment  of  secured  debts.  Tim- 
berlake's  Committee  v.  Moore  [Va.]  56  S.  E. 
571.  A  creditor's  concession  of  the  correct- 
ness of  defendants'  exception  in  so  far  only 
as  it  referred  to  a  decision  that  defendants' 
unsecured  claim  was  barred  held  not  to  estop 
the  creditor  from  asserting  the  incorrect- 
ness of  the  application  of  the  proceeds  of 
the  land.      Id. 

61.  Timberlake's  Committee  v.  Moore 
LVa.]     56    S.    E.    571. 

62.  A  flouring  mill  is  a  "manufacturing 
establishment"  within  Ky.  St.  1«03,  §  2487. 
Hall   V.   Guthrie's   Sons    [Ky.]    103    S.   W.    721. 

63.  Hall  V.  Guthrie's  Sons  [Ky.]  103  S.  W. 
721. 

64.  All  that  is  required  is  to  sue  within 
sixty  days  from  the  assignment,  etc.,  or  to 
file  a  claim  asserting  the  lien  within  such 
time  with  the  proper  person.     Hall  v.  Guth- 

9Curr,  L.—  IS. 


rie's  Sons  [Ky.]  103  S.  "W.  721.  Creditors 
held  not  bound  to  appeal  from  county  court's 
judgment  disallowing  the  lien,  but  could  sue 
in   circuit   court.      Id. 

65.  Claimants  for  wages  held  not  entitled 
to  preference  as  against  attaching  creditors, 
despite  these  laws.  In  re  John  L.  Nelson 
Bro.  Co.,  149  F.  590. 

66.  Carter  v.  Tanners'  Leather  Co.  [Mass.] 
81  N.  E.  902. 

67.  Tapp  Leathers  «&  Co.  v.  Harper  [Ark.] 
103   S.  W.   161. 

6S,  69.      See   7   C.  L.   292. 

70.  Ky.  St.  1903,  §  96.  Hall  V.  Guthrie's 
Sons    [Ky.]    103  S.   W.   721. 

71.  Court  would  not  disturb  findings. 
Wentzel's  Assigned  Estate,  30  Pa.  Super.  Ct. 
628. 

72.  That  the  attorney  was  assignee's 
brother  did  not  alter  the  case.  Petition  in- 
sufficient as  to  attorney's  fee.  Wentzel's 
Assigned  Estate,   30   Pa.   Super.   Ct.   628. 

73.  Administrator  could  not  be  expected 
to  prosecute  the  action.  Adamson  v.  Don- 
aldson, 30  Ky.  L.  R.  397,  98  S.  W.  1009.  Peti- 
tion held  to  state  a  cause  of  action.    Id. 
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nient  of  creditors  and  dela3'S  a  settlement  in  order  to  force  concessions  cannot  re- 
cover in  equit}^  ass.ets  alleged  to  remain  in  the  hands  of  the  assignee/*  neither  can 
the  assignee  who  participates  in  such  conduct  be  allowed  to  recover  from  the  as- 
signor for  alleged  overpajonents.^'"* 

§  16.  Rights  of  creditors  under  a  void  assignment,  or  after  assignee's  di^- 
cliarge.'^ 

ASSISTANCE,  WRIT  OF." 

The  interest  of  one  not  made  a  party  to  a  foreclosure  proceeding  cannot  be 
adjudicated  on  an  application  for  a  writ  of  assistance,'®  and  if  such  person  or  his 
administrator  is  in  possession  of  the  property,  he  may  have  the  execution  of  the 
writ  restrained.'^'  Nor  will  the  writ  lie  to  try  the  validity  of  a  tax  title  acquired  by 
an  adverse  claimant  after  the  rendition  of  the  decree  which  it  is  sought  to  execute.®" 
On  reversal  of  a  decree  for  plaintiff  in  a  chancery  suit  involving  real  property,  the 
lower  court  should  restore  to  defendant  the  property  taken  under  the  erron'^ou^  de- 
cree, and  defendant  has  also  a  clear  remedy  at  law;^^  hence  a  writ  of  assistance 
will  not  be  granted  by  the  appellate  court  to  restore  the  possession.®-  Mandamus 
will  not  lie  to  compel  a  sheriff  to  execute  writs  which  have  become  functus  officio,*^ 
or  writs  which  have  not  yet  come  into  his  hands  and  as  to  which  there  has  been  no 
dereliction.®* 

ASSOCIATIOXS  AND  SOCIETIES. 


§  1.  Definition,  Nature  and  Organlatlon 
(274). 

§  2.  Internal  Relations,  Rights,  and  Du- 
ties  (275). 


§  3.     The     Association,     and     Persons     not 
Members   (276). 

§  4.     Actions  and  Litigation   (277). 

§  5.     Dissolution  and  Termination  (277). 


Scope  of  topic. — This  article  treats  only  of  voluntary,  unincoi-porated  associa- 
tions and  membership  corporations  organized  for  purposes  not  pecuniary.®^  Fra- 
ternal, mutual  benefit  associations  are  also  excluded. 

§  1.  Definition,  nature  and  organization.^^ — The  constitution  and  by-laws  of 
a  voluntary,  unincorporated  association  constitute  a  contract  between  the  members,®^ 
and  are  repealed  and  supplanted  by  a  new  constitution  and  new  by-laws  covering  the 
same  ground,  subjects,  and  purposes  as  the  oLd.®®  Incorporation  does  not  neces- 
sarily destroy  the  voluntary  character  of  the  organization,®®  and  it  seems  that  the 
shares  of  such  a  corporation  have  not  the  value  of  ordinary  corporate  stock  in  open 
market.***  Special  rights  and  privileges  are  sometimes  granted  to  certain  kinds  of 
associations.®^ 


74, 75.  Commonwealth  v.  ScovlUe  [Ky.] 
101   S.   W.    1188. 

76.  See  7  C.  L.  292. 

77.  See  7  C.  L.  293.  See,  also,  Possession, 
Writ  of,  8  C.  L.   1441. 

78.  Hibernia  Sav.  &  Loan  Soc.  v.  Robin- 
son   [Cal.]    88   P.    720. 

79.  Evidence  held  sufficient  to  sustain 
finding  that  administrator  was  not  in  pos- 
session and  lience  he  could  not  restrain  exe- 
cution of  the  writ.  Hibernia  Sav.  &  Loan 
Soc.   V.    llobinson    [Cal.]    88   P.    720. 

80.  Flint  Land  Co.  v.  Grand  Rapids  Ter- 
minal R.  Co.,  147  Mich.  627,  14  Det.  Leg.  N. 
63,  111  N.  W.  192 

81.  82.  Foster  v.  Beidler  [Ark.]  98  S.  W. 
968. 

88,  84.  Reeves  v.  State,  145  Ala.  510,  41  So. 
927. 

85.  See  the  titles  Building  and  Loan  As- 
sociations,   7    C.    L.    500;    Combinations    and 


Monopolies,  7  C.  L.  661;  Corporations,  7  C.  L. 
862;  Foreign  Corporations,  7  C.  L.  1725;  Joint 
Stock  Companies,  8  C.  L.  521. 
8G.     See   7    C.   L.    294. 

87.  Dingwall  v.  Amalgamated  Ass'n  of 
Street  Railway  Employes  [Cal.  App.]  88  P. 
597. 

88.  Bachman  v.  Harrington,  52  Misc.  26, 
102  N.  T.  S.  406. 

89.  Chicago  board  of  trade  lield  voluntary 
association.  People  v.  Board  of  Trade,  224 
111.  370,  79  N.  E.  611;  Bostedo  v.  Board  of 
Trade   [111.]   81  N.  E.  42. 

00.  Verdict  of  $3,000  damages  for  failure 
to  deliver  share  in  sliooting  club  held  ex- 
cessive. McAlpin  V.  Garden,  53  Misc.  401,  103 
N.  Y.  S.  509. 

91.  Rev.  St.  §  3631a,  is  not  unconstitu- 
tional in  that  it  confers  upon  an  organization 
of  the  character  of  a  mutual  burial  asso- 
ciation, whether  it  be  regarded  as  an  insur- 
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§  2.  Internal  relations,  rights,  and  duties.^'- — The  rules  and  regulations  of 
a  voluntar}^  association  are  binding  upon  applicants  who  agree  to  become  bound 
thereby/^  and,  a  fortiori,  the  members  of  such  an  association  are  bound  by  its  rules 
and  regulations®*  as  set  forth  in  its  constitution  and  by-laws/^  and  while  members 
chargeable  with  violations  of  such  rules  and  regulations  may  be  tried  by  the  duly 
constituted  tribunals  of  the  association,®^  and  may,  if  found  guilty,  be  fined"  or 
even  expelled,®^  such  trials  must  be  in  strict  accordance  with  the  rules  and  regula- 
tions of  the  association;®®  and  where  written  charges  and  notice  to  the  accused  are 
required,  jurisdiction  cannot  be  acquired  without  them  ^  unless  they  are  waived.^ 
Membership,  moreover,  is  a  personal  right,^  which  cannot  be  taken  away  except 
in  strict  accordance  with  the  constitution  and  by-laws  of  the  association,*  and  which 
will  be  protected  by  the  courts  against  unauthorized  proceedings  on  the  part  of 
fellow  members  either  as  individuals  or  in  their  official  or  collective  capacity.^  As 
a  general  rule,  however,  the  courts  will  not  review  the  decisions  of  an  association 
tribunal  on  a  trial  of  a  member  until  the  remedies  within  the  association  have  been 
exhausted,*"  but  this  rule  is  not  without  exception.'^  After  the  remedies  within  the 
association  have  been  exhausted,  resort  may  be  had  to  the  courts,®  but  in  such  case 


ance  company  or  a  beneficial  society,  rights 
and  privileges  differing  from  tliose  bestowed 
upon  other  associations  doing  a  similar  busi- 
ness. State  V.  Burial  Ass'n,  8  Ohio  C.  C. 
(N.  S.)   233. 

92.     See  7  C.  L.  294. 

03.  Under  rule  that  the  subordinate  tent 
of  Maccabees  shall  be  the  agent  of  its  mem- 
bers and  applicants  and  not  of  the  great 
camp,  and  that  the  latter  will  in  no  case 
be  liable  for  the  fault  or  negligence  of  the 
former,  the  great  camp  is  not  liable  for  in- 
juries inflicted  during  initiation  by  members 
of  the  Subordinate  tent.  Kaminski  v.  Great 
Camp,  K.  M.  M.,  140  Mich.  16,  13  Det.  Leg.  N. 
665,  109  N.  W.  33. 

94.  Bostedo  v.  Board  of  Trade  [111.]  81  N. 
E.  42;  City  Trust,  Safe  Deposit  and  Surety  Co. 
V.  Waldhauer,  47  Misc.  7,  95  N.  Y.  S.  222.  In- 
ternal relations,  rights  and  duties  of  mem- 
bers of  voluntary,  unincorporated  associa- 
tion, are  measured  by  the  constitution, 
and  bylaws  of  the  association.  Dingwall  v. 
Amalgamated  Ass'n  of  Street  R.  Employes 
[Cal.  App.]  88  P.  597. 

95.  Rights  of  members  must  be  settled  ac- 
cording to  the  constitution  and  by-laws  of 
the  association.  Hickey  v.  Baine  [Mass.]  81 
X.  E.   201. 

96.  Equity  will  not  enjoin  such  a  trial. 
Bostedo  V.  Board  of  Trade   [111.]   81  N.  E.  42. 

97.  Surety  company  allowed  recovery 
against  member  of  builders'  association  for 
whom  it  had  furnished  indemnity  bond 
against  violation  of  rules  by  such  member. 
City  Trust,  Safe  Deposit  &  Surety  Co.  v. 
Waldhauer,  47  Misc.  7,  95  N.  T.  S.  222. 

98.  Bostedo  v.  Board  of  Trade.  [lU.]  81  N. 
E.  42.  Incorporated  association  has  implied 
power  of  motion.  Bryant  v.  D.  C.  Dental 
Soc,  26  App.  D.  C.  461.  Under  Odd  Fellows' 
constitution  lodge  had  jurisdiction  to  try 
and  expel  member  for  conduct  unbecoming 
a  member  in  tlireatening  to  kill  another 
member.     Moon  v.  Flack   [N.  H.]   65  A.  829. 

99.  Tarbell  v.  Gifford,  79  Vt.  369,  65  A.  80. 
Rule  that  charge  against  member  shall  be 
referred  to  a  committee,  and  that  upon  the 
return  of  their  report  tfte  association  by  a 
certain    vote    may    expel   the   accused    if    the 


charge  has  been  sustained,  held  not  to  con- 
template or  require  a  rehearing  on  the  evi- 
dence by  the  society.  Bryant  v.  D.  C.  Dental 
Soc,  26  App.  D.  C.  461. 

1.  That  procurement  of  member's  dis- 
charge by  his  employer  was  pursuant  to  pen- 
alty imposed  by  association  lield  no  defense 
to  action  by  member  against  association 
where  the  penalty  was  imposed  on  trial 
witliout  written  charges  and  notice.  Tarbell 
v.  Gifford,  79  Vt.   369,   65  A.  80. 

2.  "Waiver  is  a  question  of  fact.  Tarbell 
V.  Gifford,  79  Vt.  369,  65  A.  80;  Brennan  v. 
United  Hatters  of  North  America,  73  N.  J. 
Law,  729,  65  A.  165.  Service  of  charges  and 
notice  waived  by  appearance  and  defense  on 
merits.     Fritz  v.  Knaub,   103  N.  Y.  S.   1003. 

3.  Especially  when  the  purposes  of  the  as- 
sociation are  the  amelioration  or  enforce- 
ment of  the  condition  under  which  the  mem- 
bers obtain  their  livelihood.  Dingwall  v. 
Amalgamated  Ass'n  of  Street  R.  Employes 
[Cal.  App.]    88   P.   597. 

4.  Mandate  granted  for  reinstatement  of 
members  expelled  for  offense  for  which  con- 
stitution and  by-laws  provided  only  a  fine. 
Dingwall  v.  Amalgamated  Ass'n  of  Street  R. 
Employes   [Cal.  App.]   88  P.  597. 

5.  Dingwall  v.  Amalgamated  Ass'n  of 
Street  R.  Employes  [Cal.  App.]   88  P.  597. 

6.  Fritz  V.  Knaub,  103  N  Y.  S.  1003;  Ward 
V.  David  &  Jonathan  Lodge  [Miss.]  43  So.  302. 

!  Members   claiming  offices  cannot   invoke   the 
aid  of  the  courts   until  they  have  exliausted 
the    remedies    available    to    them    under    the 
rules  of  the  association,  and  hence  mandamus 
!  refused    where    petitioners    had    not    availed 
j  themselves   of  remedy   by   appeal   to   conven- 
'  tion     Hickey  v.   Baine    [Mass.]    81   N.   E.    201. 
i       7.     Jurisdiction  taken  of  suit  for  reinstate- 
ment though  petitioner  had  not  availed  him- 
self of  further  appeal  within  the  association, 
where    the    appellate    tribunal    would    sit    at 
great  distance  and  not  for  over  a  year,  and 
peitioner's   insurance  would   lapse   if   he   was 
not  reinstated  before  expiration  of  such  time. 
Fritz  V.   Knaub,   103   N.   Y.   S.   1003. 

8.  Where  no  appeal  is  provided  for  within 
the  association,  the  action  of  the  association 
tribunal    may    be    reviewed    by    the    courts. 
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the  courts  do  not  sit  as  appellate  tribunals,  their  review  being  confined  to  matters 
of  fraud  and  lack  of  jurisdiction.®  Much  is  conceded  to  the  decisions  of  association 
tribunals  ^^  and  tlie  evidence  will  be  reviewed  only  to  the  extent  of  ascertaining 
whether  there  was  any  substantial  evidence  to  sustain  the  charge.^^  Failure  to  ap- 
pear in  response  to  notice  of  charges  does  not  confer  jurisdiction  to  impose  a  penalty- 
not  authorized  by  the  constitution  and  b5^-laws  and  not  referred  to  in  the  notice.^ - 
nor  is  an  unauthorized  penalty  validated  by  affirmance  by  the  association's  appellate 
tribunal.^^  Eesort  to  the  courts  is  not  precluded  by  failure  to  object  to  the  juris- 
diction of  the  tribunal  on  the  trial  before  it/*  but  objection  to  an  association  com- 
mittee as  a  judicial  board  may  be  waived.^®  Where  the  association  has  jurisdiction, 
the  members  of  the  tribunal  cannot  be  held  liable  for  acts  committed  in  their 
judicial  capacity/^  and  when  there  is  probable  cause  for  the  prosecution  of  a  mem- 
ber before  an  association  tribunal,  the  prosecutors  will  not  be  liable  for  either 
malicious  prosecution  or  conspiracy. ^^  A  by-law  providing  for  forfeiture  of  mem- 
bership may  be  self-execnting,  in  Avhich  ease  membership  ceases  upon  the  commis- 
sion of  the  act  constituting  the  ground  of  forfeiture.^*  When  an  association  com- 
mittee has  acted  upon  a  member's  claim  to  the  extent  required  by  the  by-laws, 
mandamus  will  not  issue  to  compel  further  action. ^^ 

§  3.  The  associ-ation  and  persons  not  memhers.^'^ — A  voluntar}^  unincorpor- 
ated association  is  liable  for  the  acts  of  a  branch  association  created  by  it  and  em- 
ployed as  its  instrumentality  in  committing  the  acts  complained  of,^^  but  not  for 
the  personal  or  individual  contracts  of  its  officers  ^-  or  employ es.^^     Where  sucli 


Bachman  v.  Harrington,  52  Misc.  26,  102  N.  T. 
S.  406. 

9.  Such  a  review  is  in  the  nature  of  a  col- 
lateral attack,  but  the  tribunal's  decision  is 
open  to  such  an  attack  where  it  had  no  juris- 
diction, as  wliere  trial  was  under  a  repealed 
constitution  and  by-laws  and  therefore  for 
an  offense  that  did  not  exist.  Bachman  v. 
Harrington,  52  Misc.  26,  102  N.  Y.  S.  406.  De- 
cision that  members  of  dental  association 
was  guilty  of  "unprofessional  conduct"  in 
writing  certain  letters  derogatory  and  de- 
famatory of  fellow  members  held  not  review- 
able. Bryant  v.  D.  C.  Dental  Soc,  2  6  App.  D. 
C.   461. 

10.  Variance  is  that  complaint  charged 
accused  with  furnisliing  an  orchestra  at  less 
than  union  prices,  while  punishment  imposed 
was  for  playing  at  less  than  union  prices, 
held  not  fatal.  Bachman  v.  Harrington,  52 
Misc.  26,  102  N.  Y.  S.  406.  An  association 
tribunal  Is  not  confined  to  sworn  testimony, 
but  the  accused  has  a  right  to  know  all  that 
is  produced  against  him.     Id. 

11.  Evidence  held  insufficient  to  sustain 
charge  against  member  of  Brotherhood  of 
Locomotive  Engineers  of  violating  constitu- 
tion standing  rule  11,  and  by-laws  of  order 
of  1902,  relating  to  giving  of  information  to 
railroad  officials.  Fritz  v.  Knaub,  103  N.  Y. 
S.  1003. 

12.  Dingwall  v.  Amalgamated  Ass'n  of 
Street   R.    Employes    [Cal.   App.]    88   P.   597. 

13.  Unauthorized  expulsion.  Dingwall  v. 
Amalgamated  Ass'n  of  Street  R.  Employes 
[Cal.  App.]    88  P.   597. 

14.  Bachman  v.  Harrington,  52  Misc.  26, 
102  N.  Y.  S.  406. 

15.  Control  of  membership  and  acquies- 
cence in  and  practical  submission  to  the 
tribunal  as  constituted  held  a  waiver  of  ob- 
jection to  committee  as  judicial  board. 
Moon   V.   Flack    [N.   H.]    6.o  A.   829. 


16,  17.     Moon  V.  Flack  [N.  H.]  65  A.  S29. 

18.  By-laws  of  board  of  trade  of  Chicago 
providing  for  forfeiture  of  membership  for 
nonpayment  of  dues  held  self-executory  and 
valid.  People  v.  Chicago  Board  of  Trade,  224 
111.  370,  79  N.  E.  611.  By-law  of  Chicago 
board  of  trade  for  expulsion  for  nonpayment 
of  dues,  held  valid.  Id.  By-laws  of  Chicago 
board  of  trade  proceeding  for  forfeiture  of 
membership  for  non-payment  of  dues  held  to 
apply  to  suspended  member  as  well  as  others. 
Id. 

19.  Decision  of  executive  committee  of  a 
commercial  piotective  association  that  claim 
of  member  against  stranger  was  so  doubtful 
as  to  require  dismissal,  held  a  decision  "as 
to  the  justice  or  otherwise  of  the  claim," 
within  the  meaning  of  tlie  by-laws,  and 
further  action  would  not  be  compelled.  Peo- 
ple V.  Manufacturers'  &  Dealers'  Protect! vl- 
Ass'n,  104  N.  Y.  S.  575. 

20.  See  7  C.  L.  295. 

21.  Evenson  v.  Spauldlng  [C.  C.  A.]  150  F. 
517,  afg.   149  F.  913. 

22.  Not  liable  for  money  advanced  to 
treasurer  on  his  personal  note  and  not  shown 
to  have  come  into  the  hands  of  the  associa- 
tion. Pelchat  V.  Soclete  des  Artisans  Canadi- 
ens  Francais,  de  Montreal,  Succursale  dc 
Providence  [R.  I.]  67  A.  362. 

23.  Fact  that  club  steward  conducted  res- 
taurant in  club  rooms  did  not  clothe  him 
with  any  authority,  real  or  apparent,  to  bind 
the  club  for  goods  sold  to  him  for  use  in  the 
restaurant.  Reis  v.  Drug  &  Chem.  Club,  105 
N.  Y.  S.  285.  Where  one  employed  by  a  club 
or  steward  conducted  a  restaurant  in  thr 
club  rooms  under  contract  that  club  shouhl 
not  be  liable  therefor,  and  a  bookkeeper  was 
jointly  employed  by  the  steward  and  the 
club,  and  goods  w^e  delivered  to  the  stew- 
ard's    employes    on     the    steward's    and    his 
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■an  association  has  no  power  to  elect,  expel,  or  control  its  members,  they  are  not 
lialjle  for  each  other's  negligence.-* 

§  4.  Actions  and  litigaiionr'' — In  an  action  at  law  against  an  unincorporated 
association,  all  its  members  must  be  made  parties  defendant,^®  but  this  is  not  al- 
ways necessary  in  equity."  A  part  of  the  members  of  such  an  association  cannot 
fue  for  the  benefit  of  the  association,^^  or  for  the  benefit  of  the  beneficiaries  of  an 
association  contract.-^  Trustees  of  the  property  of  an  association  may  sue  to  re- 
cover the  same,^°  but  such  property  will  not  be  bound  by  a  judgment  in  a  suit 
against  the  trustees.^^  An  association  may  be  estopped  to  deny  its  capacity  to  be 
sued  as  such.^- 

§  5.  Dissolution  and  termination.^^ — A  contributor's  vested  right  to  his 
proportionate  share  of  the  association's  assets  on  dissolution  cannot  be  impaired 
1.1V  statute.^* 


ASSUMPSIT. 


§  1.  Xattire,  Form,  and  Propriety  of  Ac- 
tion (277).     Waiver  of  Tort  (278). 

§  2.  Tlie  Common  Counts  (278).  Use  and 
Occupation  of  Land  (278).  Goods  Sold 
and   Delivered    (278).      Money    Had    and    Re- 


ceived (278).  Money  Paid  (279).  "Work, 
Labor,  and  Materials  (279). 

§  3.  Declaration,  Plens,  and  Defenses 
(279).  Joinder  of  Counts  (279).  The  Dec- 
laration   (279).     Pleas    (280). 

§  4.     Evidence    (280). 


This  topic  treats  only  of  the  remedial  law  of  assumpsit  and  excludes  the  sub- 
stantive aspects  of  contract  express  ^^  or  implied.^^ 

§  1.  Nature,  form,  and  propriety  of  action.^'' — Assumpsit  lies  only  upon  a 
simple  ^^  contract  expressed  or  implied,'*'  though  a  superfluous  seal  does  not  defeat 


bookkeeper's  orders,  and  were  paid  for  with 
tlie  steward's  personal  cliecks,  the  steward 
was  at  most  only  the  special  ag-ent  of  the 
club  as  regards  purchase  of  other  goods  in 
same   manner  from   same   person.     Id. 

24.  Members  of  pilot  association  not  liable 
for  neg-ligence  of  a  member  in  the  perform- 
ance of  his  work.  Guy  v.  Donald,  203  U.  S. 
:??•!•.    51    Law.    Ed.    245. 

25.  See  7  C.  L.  295. 

26.  Pickett  V.  Walsh,  192  Mass.  572,  78  N. 
E.    753. 

27.  Where  members  are  numerous,  a 
number  of  them  may  be  made  defendants  as 
representative  of  a  class.  Pickett  v.  Walsh, 
102  Mass.  572,  78  N.  E.  753.  Where  associa- 
tion of  many  members  ^-as  represented  by 
committee  or  regularly  appoint<='d  officers, 
such  as  president,  secretary,  manager,  and 
superintendents,  all  of  wliom  were  before  the 
court,  and  there  was  also  a  general  appear- 
ance by  tlie  association  as  sucli,  the  court 
had  jurisdiction  over  tlie  association  as  such 
and  all  parties  who  appeared.  Evenson  v. 
Spaulding  [C.  C.  A.]  150  F.  517,  afg.  149  F. 
913. 

28.  Suit  to  compel  one  of  constituent  com- 
panies of  telephone  association  to  connect 
with  common  switchboard,  "^'estbrook  v. 
Griffin  [Iowa]   109  N.  W.  608. 

29.  Code  §  3459,  authorizing  nominal 
party  to  contract  to  sue  in  own  name  for 
benefit  of  beneficiary,  does  not  authorize 
part  of  members  of  telephone  association  to 
sue  members  of  a  constituent  company  in  be- 
half of  other  members  thereof  for  violation 
of  its  contract  with  the  association.  West- 
brook   v.   Griffin    [Iowa]    109   N.   W.   608. 

30.  Notwithstanding  that  the  association 
is  incorporated  and  has  right  to  sue  in  its 
oAvn  name.  Rhodes  v.  Maret  [Tex.  Civ.  App.] 
101   S.   W.   278. 


31.  Property  of  voluntary  unincorporated 
association  not  subject  to  execution  on  judg- 
ment against  trustees  of  such  property. 
Moore  V.  Stenimons,  119  Mo.  App.  162,  95 
S    W.  313. 

32.  Association  sued  as  corporation  can- 
not come  into  court  by  attorney  in  its  asso- 
ciation name  and  assert  that  it  is  not  a  su- 
able entity.  Cigar  Makers'  International 
Union   v.   Huecker,   123   111.   App.   336. 

33.  See   7  C.  L.   296. 

34.  Acts  1870,  p.  124,  c.  89,  gave  contribu- 
tors to  Maryland  Mechanical  &  Agricultural 
Association  right  to  proportionate  share  of 
assets  on  dissolution,  and  such  right  could 
not  be  taken  away  by  Acts  1890,  p.  57,  c.  73. 
attempting  to  postpone  the  contributors  to 
subsequent  creditors.  Maryland  Jockey  Club 
V.  State  [Md.]  67  A.  239.  Provision  of  Acts 
1886,  p.  198,  c.  128,  that  state  shall  be  pre- 
ferred as  to  repayment  on  dissolution  of  ap- 
propriation made  to  sucli  association  by  such 
act.  and  Acts  1904.  p.  246,  c.  141,  making  simi- 
lar provision  for  preference,  held  invalid.  Id. 
Appropriation  for  such  association  bj*  Acts 
1872,  p.  462,  c.  282,  held  a  donation  as  to 
which  state  was  not  entitled  to  share  in  dis- 
tribution of  assets.     Id. 

35.  See  contracts,  7  C.  L.  761. 

36.  See  Implied  Contracts,  8  C.  L.  155. 

37.  See   7   C.   L.   296. 

38.  Covenant  and  not  assumpsit  lies  upon 
a  contract  under  seal.  Fry  v.  Talbott  [Md.] 
66  A.  664. 

39.  Lies  for  instalments  or  rent  as  they 
become  due  under  a  contract  to  pay  by  in- 
stalments. Bates  V.  Winifrede  Coal  Co.,  4 
Ohio  N.  P.  (N.  S.)  265.  No  contractual  rela- 
tion between  husband  of  passenger  and  com- 
mon carrier  so  as  to  enable  the  former  to 
recover  for  medical  expense  incurred  for 
wife   because   of   injuries  caused  by  carrier's 
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the  action.^"  It  is  not  appropriate  to  enforce  a  judicial  decree/^  to  try  title  to 
realty/^  to  recover  the  value  of  personalty  in  the  possession  of  another,*^  or  to 
revise  and  correct  a  partnership  settlement.** 

Waiver  of  tort.*^ — FreqeuntLy  a  tort  may  be  waived  and  an  action  in  assumpsit 
maintained/®  the  determination  as  to  when  such  right  exists  being  elsewhere 
treated.*"  Whether  a  particular  action  sounds  in  tort  or  assumpsit  is  usually  deter- 
minable from  the  pleadings.** 

§  2.  The  common  counts^^ — 'Where  a  contract  is  fully  executed  ^^  on  plain- 
tiff's part  and  nothing  remains  but  payment  by  defendant,  recovery  may  he  had 
under  the  common  counts. ^^  Where  a  renewal  note  is  invalid,  recovery  may  be  had 
on  the  original  obligation  under  the  common  counts.^^ 

Use  and  occupation  of  land.^^ — Royalties  due  under  a  lease  may  be  recovered 
under  an  indebitatus  count  for  use  and  occupation.^* 

Goods  sold  and  deUvered.^^ 

Money  had  and  received.^^ — Assumpsit  for  money  had  and  received  will  lie 
where  defendant  has  received  money  wliich  in  equity  and  good  conscience  he  ought 
not  retain  from  plaintiff,^^  as  where  an  agent  receives  money  from  a  third  person 


negligence.  Plefka  v.  Detroit  United  R.  Co., 
147  Mich.  641,  14  Det.  Leg.  N.  33,  111  N.  W. 
194.  Does  not  lie  by  one  co-tenant  to  re- 
cover of  anotlier  rents  accruing  from  estate, 
as  right  of  recovery  is  not  based  on  theory 
of  promise  expressed  or  implied.  Kran  v. 
Case,  123  111.  App.  214.  The  operation  of 
street  railway  raises  an  Implied  promise  to 
pay  an  annual  license  fee  of  $25  imposed  by 
ordinance  upon  each  car  operated  within  the 
city,  and  assumpsit  will  lie.  Bloomington 
&  Normal  R.,  E.  &  H.  Co.  v.  Bloomington, 
123    111.    App.    639. 

40.  Agent's  individual  seal  upon  a  con- 
tract of  sale  of  realty  may  be  disregarded 
where  he  had  no  authority  to  bind  his  prin- 
cipal by  a  sealed  contract.  Horner  v.  Beas- 
ley   [Md.]   65  A.  820. 

41.  The  fact  that  contractual  liability  is 
fixed  and  made  certain  by  decree  does  not 
render  assumpsit  inappropriate,  as  where  a 
decree  fixes  the  assessment  of  the  policy 
holders  in  a  defunct  mutual  insurance  com- 
pany. Swing  v.  American  Glucose  Co.,  123 
111.  App.   156. 

42.  Kran   v.  Case,    123   111.   App.   214. 

43.  Royal  Trust  Co.  v.  Overstrom,  120  111. 
App.    479. 

44.  Especially  where  the  settlement  was 
effected  by  division  of  goods,  and  a  money 
Judgment  for  a  mistake  might  be  unjust. 
Pfeiffer    v.    Bauer,    122    111.    App.    625. 

45.  See    7    C.    L.    296. 

46.  New  York  Market  Gardners'  Ass'n  v. 
Adam's  Dry  Goods  Co.,  115  App.  Div.  42,  100 
N.  Y.  S.  596;  Plefka  v.  Detroit  United  R.  Co.. 
147  Mich.  641,  14  Det.  Leg.  N.  33,  111  N.  W. 
194. 

47.  See  Election  and  Waiver,  7  C.  L.  1222. 

48.  Declaration  against  a  common  car- 
rier construed  as  stating  an  action  in  tort, 
It  lacking  the  allegation  of  consideration 
necessary  to  assumpsit.  Penn.sylvania  R. 
Co.  V.  Smith  [Va.]  56  S.  E.  567.  Action  by 
one  induced  by  fraud  to  enter  into  a  con- 
tract held  not  in  tort  for  deceit  but  in  as- 
sumpsit for  recovery  of  the  consideration 
paid.  Whitney  v.  Haskell,  216  Pa.  622,  66  A. 
101. 

40.     See   7    C.   L.    296. 


50.  Where  a  contract  of  employment  is 
broken  by  the  employer  and  the  employe 
elects  to  treat  it  as  abandoned,  the  contract 
is  deemed  executed  so  as  to  autlaorize  re- 
covery under  the  common  counts.  Anglo- 
Wyoming  Oil  Fields  v.  Miller,  117  111.  App. 
552.  Recovery  for  breach  must  be  under 
special  count.  Thompson  v.  Hoppert,  120 
111.  App.  588.  Recovery  cannot  be  had  under 
the  common  counts  where  plaintiff  has  failed 
to  comply  with  a  condition  precedent  but 
relies  on  an  excuse,  as  where  he  relies  on 
fraud  to  excuse  the  failure  to  obtain  the 
architect's  certificate  of  completion.  Hart 
V  Carsley  Mfg.  Co.,  221  111.  444,  77  N.  E.  897. 
Contra.  Hart  V.  Carsley  Mfg.  Co.,  116  111. 
App.    159. 

51.  Newman  v.  Lumley,  125  111.  App.  382; 
Ryan  v.  Hooton,  122  111.  App.  514.  Contract 
for  services.  Richards  v.  Richman  [Del.]  64 
A,  238.  Fire  loss  reduced  to  account  stated. 
Manchester  Fire  Assur.  Co.  v.  Fitzpatrick. 
120    111.    App.    535. 

52.  Common  counts  joined  with  tlie 
special  count  on  the  note.  Councilman  v. 
Towson  Nat.  Bk.,  103  Md.  469,  64  A.  358. 

53.  See    5   C.   L.    2  99. 

54.  Lawson  v.  Williamson  Coal  &  Coke 
Co.   [W.  Va.]   57  S.  E.  258. 

55.  See  5  C.  L.  298. 
5«.     See  5  C.  L.  299. 

57.  Harr  v.  Roome,  28  App.  D.  C.  214. 
Where  the  maker  of  a  purchase  price  note 
assigned  the  contract  of  purchase  to  his 
surety  who  is  given  credit  by  the  vendor 
for  the  amount  of  the  note,  tlie  maker  may 
recover  in  assumpsit  upon  paying  the  note. 
McGee  v.  McGee,  125  111.  App.  436. 

PetitiouH  construed  as  litntinjsr  causes  for 
money  had  and  received!  A  petition  alleging 
a  contract  autliorizing  defendant  to  sell 
land  in  which  plaintiff  had  an  interest,  fraud 
on  the  part  of  defendant  that  he  could  and 
had  sold  for  a  particular  amount  when  in 
fact  he  had  sold  for  more,  that  he  was 
fraudulently  withholding  the  balance  due, 
etc.  Crigler  v.  Duncan,  121  Mo.  App.  381,  99 
S.  W.  61.  A  petition  against  the  executor  (*t 
plaintiff's  mother  alleging  that  by  agree- 
ment   between    plaintiff   and    his    mother   the 
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for  his  principaJ/s  or  a  municipality  collects  by  special  assessments  more  thaii 
is  needed  for  the  improvements.^^  The  plaintiff  must  not  have  voluntarily  paid 
the  money  to  defendant.^" 

Money  paid.^^ — Indebitatus  assumpsit  lies  to  recover  money  involuntarily 
paid  «2  to  one  who  ought  not  in  equity  and  good  faith  retain  it,  or  money  paid  to  a 
third  person  under  compulsion  which  defendant  should  have  paid.'^ 

Tfort,  labor,  and  materials.^* 

§  3.  Declaration,  pleas,  and  defenses/"^— By  statute  in  some  states  one  for 
whose  benefit  a  contract  was  executed  may  maintain  assumpsit  thereon,  though 
not  a  party  thereto.®* 

Joinder  of  counts. — While  a  count  m  tort  cannot  be  joined  with  a  count  in 
assumpsit,"^  distinct  indebtedness  may  be  united  in  a  single  indebitatus  eount.''^ 

The  declaration  on  a  special  count  should  specifically  allege  the  promise  tD 
pay,®*  but  in  indebitatus  assumpsit  such  allegation  is  not  necessary.'^"  Matters  ne- 
cessarily implied  from  the  nature  of  the  transaction  declared  on  need  not  be  directly 
averred,^^  nor  is  it  necessary  to  negative  matters  of  affirmative  defense.^^  \  ^g^]-,. 
nical  quantum  meruit  coimt  is  not  necessary  to  a  quantum  meruit  recovery.'^ 
While  a  specification  following  the  common  money  counts  limits  them  to  the  claims 
asserted  therein,^*  the  failure  to  file  a  statutory  bill  of  particulars  does  not  waive 
the  counts/^  Although  a  contract  be  pleaded  specially,  yet  deceit  in  procuring 
payment  of  the  consideration  will  support  recovery  under  the  common  count.''*' 


former  turned  his  wages  over  to  the  latter 
to  be  kept  for  him,  after  paying  their  living 
expenses,  that  the  defendant  had  collected 
a  deposit  which  belonged  to  plaintiff  and  re- 
fused to  pay  over  the  same.  Stuyvaert  v. 
Arnold,  122  Mo.  App.   421,  99  S.  W.  52  9. 

Evidence  held  to  show  that  money  in 
hands  of  executor  belonged  to  plaintiff  and 
not  to  estate.  Stuyvaert  v.  Arnold,  122  Mo. 
App.   421.   99  S.  ^V.   529. 

58.  Action  allowed  against  one  receiving 
money  on  a  note  intrusted  to  him  for  col- 
lection. Harr  v.  Roome.  28  App.  D.  C.  214. 
For  money  received  by  defendant  under  a 
contract  authorizing  him  to  sell  land  for 
plaintiff  and  to  receive  the  proceeds.  Crigler 
v.  Duncan,  121  Mo.  App.  381,  99  S.  W.  61. 

59.  City  of  Chicago  v.  Fisk,  123  111.  App. 
404.  Notwithstanding  that  the  special  fund 
has  been  depleted.  City  of  Chicago  v.  Mc- 
Cormick,  124  111.  App.   639. 

60.  Indorsement  for  collection  of  draft 
made  to  the  joint  order  of  two,  is  not  pay- 
ment to  indorse  so  as  to  defeat  recovery  of 
amount  collected.  Rawson  v.  Bethesda  Bap- 
tist  Church,    123   111.   App.    239. 

61.  See    5    C.    L.    299. 

62.  Unjust  water  rents  paid  under  protest 
and  under  a  threat  of  defendant  to  shut  off 
the  water  are  not  voluntarily  paid.  City  of 
Chicago  V.  Northwestern  M.  L.  Ins.  Co.,  120 
111.  App.   497. 

63.  Where  a  tenant  agrees  to  assume  an 
unperformed  contract  but  makes  default,  the 
lessor  may  recover  in  assumpsit  for  money 
paid  on  a  judgment  recovered  against  it. 
Pocono  Spring  Water  Ice  Co.  v.  American 
Ice  Co.,   214   Pa.    640,   64   A.   398. 

64.  See   5   C.   L.   299. 

65.  See  7   C.   L.   297. 

66.  Under  Code  1899,  §  2,  c.  71  (Code  1906, 
§  3021),  a  smallpox  patient  transported 
under  a  contract  executed  between  a  rail- 
road and  the  county  court  may  sue  in  as- 
sumpsit  for   failure   of   the  company  to   keep 


it  warm  as  per  contract.  Jenkins  v.  Chesa- 
peake O.  R.  Co.  [W.  Va.]  57  S.  B.  48.  See. 
also.   Contracts,   7   C.   L.   761. 

67.  Demurrable.  Pennsylvania  R.  Co.  v. 
Smith    [Va.]    56   S.  E.   567. 

68.  An  express  promise  for  work  done 
under  an  executed  special  contract  and  the 
implied  promise  as  to  extra  work  can  be 
declared  on  in  one  count.  Donegan  v.  Hou- 
ston  [Cal.  App.]   90  P.  1073. 

69.  The  mere  recital  of  the  writing  sued 
on  is  insufficient,  and  there  is  no  distinction 
in  pleading  an  express  or  implied  promise. 
Wheeling  Mold  &  Foundry  Co.  v.  Wheeling 
Steel  &  Iron  Co.  [W.  Va.]  57  S.  E.  826. 

70.  Potomac  Laundry  Co.  v.  Miller,  26  App- 
D.   C.   230. 

71.  In  indebitatus  assumpsit  for  work  anil 
labor,  a  direct  averment  of  indebtedness  ami 
that  the  services  were  rendered  at  defend- 
ant's request  are  not  necessary,  since  the 
consideration  and  promise  will  be  implied. 
Donegan  v.  Houston  [Cal.  App.]  90  P.  1073. 

73.  Special  count  on  contract  of  sale  need 
not  allege  fulfillment  of  warranty.  Ryan  v. 
Hooton,  122   111.  App.  514. 

73.  Such  recovery  may  be  had  under  com- 
mon counts  in  indebitatus  assumpsit.  Viles 
V.  Barre  &  M.  Trac.  &  Power  Co.,  79  Vt.  311, 
65  A.  104.  Though  a  complaint  did  not  con- 
tain a  quantum  meruit  count  but  there  was 
evidence  showing  extra  work  as  well  as  the 
agreed  work,  and  no  objection  was  made  to 
the  complaint  or  tlie  evidence,  the  action  in 
one  count  for  the  total  sum  was  sufficient  to 
sustain  a  judgment  for  the  extra  work. 
Donegan  v.   Houston    [Cal.   App.]    90   P.   1073. 

74.  Where  specification  is  for  money 
earned  by  services,  etc.,  recovery  cannot  be 
had  under  count  for  money  had  and  received. 
Carson  v.  Calhoun,  10  Me.  456,  64  A.  838. 

75.  Bill  required  by  Code  1899.  §  11,  c.  125. 
Federation  Window  Glass  Co.  v.  Cameron 
Glass  Co.,  58  W.  Va.  477,  52  S.  E.  518. 

76.  The   waiver   of  the   fraud  by  specially 
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Pleas. — Failure  of  consideration  ' '  and  recoupment  for  nonperformance  or 
breach  of  warranty  '*  may  be  shown  under  the  general  issue.  An  affidavit  of  de- 
fense must  connect  the  defense  made  with  the  claim  sued  on.'''  The  withdrawal  of 
the  o-eneral  issue  leaving  only  a  plea  of  off-set  admits  plaintiff's  claim. ^'' 

§  4.  Evidence.^^ — In  indebitatus  assumpsit  the  special  contract  is  admissible 
lo  establish  the  amount  due/-  though  plaintiff  need  not  prove  a  particular  agreed 
sum.^-'  In  an  action  for  money  paid  at  defendant's  request,  a  contract  under  aeal 
is  admissible  to  show  that  defendant  and  not  plaintiff  was  under  obligation  to  pay 
tlie  claim. ^*  There  must  be  no  material  variance  between  the  allegations  and 
proof.     Plaintiff  has  the  burden  of  establishing  all  the  essential  averments.^® 

AssuAiPTiox  OF  Obligations;  Assumption  of  Risk,  see  latest  topical  index. 

ASYLUMS    AND    HOSPITALS. 

8  1.     Corporations    or    Societies    and    Tlieir  i  Institutions  and  Support  ot  Inmates  (2S1), 
Officers    (280).  |       §  <{•      Liability    ut°    Institutions    or    Officers 

§  2.     Establislinient     and     3Iaintenance     of  '.  tor  Injuries  to   Inmates  or  Otliers    (281), 

§  1.  Corporations  or  societies  and  their  officers.^'' — That  a  certificate  of  in- 
corporation declares  the  object  of  the  corporation  to  be  the  maintaining  of  a  ^lios- 
pital  and  dispensarr"  does  not  render  it  invalid  though  the  statute  does  not  permit 


pleading  the  contract  does  not  limit  the 
issues  made  by  the  common  counts.  Gubbins 
V  Ashlev,  146  Mich.  453,  13  Det.  Leg.  N.  844, 
109  N.  W.   841. 

77.  Not  special  defense  or  matter  of  con- 
fession and  avoidance  to  be  set  up  in  brief 
statement  under  the  statute.  Clark  v.  Hol- 
way.  101  Me.  391.  64  A.  642.  Defendant's 
brief  statement  examined  and  held  tosuf- 
tioiently  allege  failure  of  consideration,  al- 
though couched  in  language  peculiar  to  a 
set  off,  if  it  was  necessary  to  so  plead  lack 
of  consideration.     Id. 

78.  Common  counts  to  recover  for  the  con- 
struction  of  a  building.     Bauer  v.  Jerolman, 

124  111.    App.    151. 

7».  An  affidavit  of  defense  in  assumpsit 
for  work  done  and  materials  furnished,  al- 
leging that  plaintiff's  intestate  agreed  to 
make  certain  improvements  and  to  be  com- 
pensated therefor  by  increased  rentals,  al- 
though not  clearly  showing  that  the  claims 
sued  on  were  included  witliin  the  contract, 
held  sufficient  when  considered  witli  plain- 
tiff's affidavit  in  support  of  the  action.  Po- 
tomac Laundo'  Co.  v.  Miller,  26  App.  D.  C. 
230. 

80.  Park  Steel  Co.  v.  Staver  Carriage  Co., 

125  111.   App.   105. 

81.  See  7   C.  L.   297. 

82.  Donegan  v.  Houston  [Cal.  App.]  90  P. 
1C73.  Contract  being  fully  executed.  (Law- 
son  v.  Williamson  Coal  &  Coke  Co.  [W.  Va.] 
57  S.  E.  258),  and  hence  not  error  to  admit 
evidence  of  execution  (Id.).  In  an  action 
under  the  common  counts  for  goods  sold, 
the  contracts,  invoices,  bills  of  lading,  etc., 
are  admissible  to  show  contract  price  and 
make  a  prima  facie  case.  HoUoway  v.  White- 
I'unham  Shoe  Co.    [C.  C.  A.]    151  F.  216. 

83.  On  common  counts  for  tlie  use  of  oxen 
plaintiff  is  not  confined  to  proving  a  particu- 
lar contract  price.  Wilson  v.  Taylor  [Ala.] 
41  So.  824.  Where,  in  an  action  on  special 
and  common  counts,  the  contract  for  services 


is  not  proven,  recovery  may  be  had  under  the 
common  counts  for  the  reasonable  value  of 
the  services.  Richards  v.  Richman  [Del.]  64 
A.    238. 

84.  Contract  of  sale  of  land  admitted  to 
show  upon  whom  the  payment  of  taxes 
rested.     Fry  v.  Talbott   [Md.]   66  A.   664. 

S.".  Where  statement  in  assumpsit  sets 
forth  claim  for  services  as  bookkeeper  and 
salesman  and  proof  related  wholly  to  al- 
Icdged.  partnership,  judgment  for  plaintiff 
must  be  set  aside.  Hale  v.  Hale,  32  Pa. 
Super.  Ct.  37.  There  is  fatal  variance  be- 
tween proof  of  implied  contract  of  carriage 
or  contract  between  defendant  railroad  com- 
pany and  tlie  county  court  for  carriage  and 
a  declaration  upon  a  special  contract  of 
carriage.  Jenkins  v.  Chesapeake  &  O.  R. 
Co.  [W.  Va.]  57  S.  E.  48.  Where  one  sues 
for  money  had  and  received,  recovery  is 
not  prevented  by  a  mistatenient  of  the  con- 
tract under  which  defendant  collected  the 
money  as  plaintiff's  agent,  the  particu- 
lars not  being  of  the  essence  of  the  case. 
Crigler  v.  Duncan,  121  Mo.  App.  ."81,  99  S.  W. 
61.  Evidence  to  sustain  demand  for  rent 
is  not  admissible  under  indebitatus  counts 
for  goods,  etc.,  sold  and  delivered,  work  and 
labor,  money  lent,  monej-  had  and  received, 
and  an  account  stated.  Lawson  v.  William- 
son Coal  &  Coke  Co.   [W.  Va.]   57  S.  E.  258. 

86.  In  an  action  for  money  had  and  re- 
ceived against  one  who  is  alleged  to  have  re- 
ceived the  proceeds  of  a  note  intrusted  for 
collection,  plaintiff  has  the  burden  of  sliow- 
ing  ownersliip  of  the  note,  that  defendant 
received  the  same  for  collection  on  plaintiff's 
account,  and  collection.  Harr  v.  Roome,  28 
App.  D.  C.  214.  In  order  to  recover  under 
the  common  counts  for  goods  sold  and  de- 
livered, plaintiff  must  establish  delivery  by 
a  greater  weight  of  the  evidence.  Kltchin  v. 
Clark,    120    111.    App.    105. 

,S7.     See   7   C.   L.   297. 
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all  incorporation  for  more  than  one  of  the  purposes  specified  therein.*^  nor  is  the 
rliarter  of  a  charitable  corporation  rendered  invalid  because  it  is  proposed  to  charge 
:in  entrance  fee.*»  The  superintendent  of  a  county  infirmary  in  Ohio  is  not  the 
holder  of  a  public  office. ^"^  Upon  the  expiration  of  Ms  term  no  order  of  the  board 
of  directors  is  necessary  for  his  removal,  and  hence  no  cause  need  be  assigned 
by  the  board  for  the  termination  of  his  term.^^ 

§  2.  Establishment  and  maintenance  of  institutions  and  support  of  inmates.^'- 
The  expenses  chargeable  to  the  inmates  of  detention  hospitals  imder  the  Iowa 
statute  are  limited  to  expenses  of  attendance,  nursing,  board,  and  treatment.  The 
expense  of  providing  and  furnishing  the  hospital  is  chargeable  against  the  country-."^ 
A  statute  providing  for  reimbursement  from  the  relatives  of  insane  persons  to  the 
county  for  hospital  expenses  incurred  in  the  public  support  of  such  persons  is 
constitutional.""'  Under  a  statute  making  pension  money  exempt  from  seizure  in 
legal  proceedings,  such  money  in  the  hands  of  the  committee  of  an  incompetent  may 
be  applied  to  the  payment  of  current  state  hospital  expenses,^^  though  not  of  any 
arrears  existing  at  the  time  the  first  pension  money  was  received  by  the  committee.'^''' 

§  3.  Liability  of  institutions  or  officers  for  injuries  to  inmates  or  others.^'' — 
Charitable  hospitals  are  generally  held  exempt  from  Liability  for  negligence  result- 
ing in  injury  to  inmates,'*^  though  in  New  Hampshire  such  a  hospital  has  been  held 
liable  for  the  negligence  of  its  officers  causing  injury  to  a  servant  employed  by  if'' 
A  hospital  organized  for  pecuniary  profit/  and  undertaking  to  treat  a  patient  for 
liire,  will  be  held  liable  for  negligence  in  respect  thereto.-  A  corporation  may  not 
introduce  evidence  outside  of  its  articles  of  incorporation  for  the  purpose  of  show- 
ing that  it  is  a  charitable  institution.^  A  state  is  not  liable  for  the  negligence  of  its 
employes  resulting  in  the  death  of  an  inmate  of  a  state  hospital.*     An  employe  of 


SS.  Laws  1S95,  p.  354,  c.  559,  §  80.  In  re 
Xason's  "^'ill,   104   N.  T.   S.   601. 

89.  Did  not  prevent  incorporation  under 
Laws  1S95.  p.  354,  c.  559,  §  80.  In  re  Nason's 
\\\\\,  104  X.  Y.  S.   601. 

90.  Quo  warranto  to  oust  him  -would  not 
have  been  proper.  Palmer  v.  Zeigler  [Ohio] 
81    N.    E.    234. 

91.  Palmer  v.  Zeigler  [Ohio]  81  N.  E.  234. 
Successor  duly  appointed  could  maintain  in- 
junction to  protect  his  possessions.     Id. 

92.  See  7  C.  L.  298. 

93.  Code  Supp.  §  2570a,  and  Laws  Thir- 
tieth Gen.  Assem.  p.  102,  c.  98.  construed. 
Kurtz  Co.  V.  Polk  Countj-  [Iowa]  109  X.  W. 
612. 

94.  Lender  Code,  §  2297.  providing-  that 
public  support  of  insane  persons  shall  not 
release  relatives  otherwise  liable  for  the  sup- 
port of  such  persons,  a  father  is  liable  for 
the  care  of  his  minor  son  in  a  state  hospital. 
Guthrie  County  v.  Conrad  [Iowa]  110  X.  V\'. 
454.  Law  does  not  impose  a  tax,  hence  not 
unconstitutional  for  not  complying  with  con- 
stitutional provisions  relating  to  tax  legis- 
lation (Id.),  and  not  a  double  tax  (Id.). 
Does  not  take  property  without  due  process. 
Id. 

95.  96.      In  re  Strohm,  101  X.  Y.  S.  688. 

97.  See   7   C.  L.   300. 

98.  Xot  liable  for  negligence  of  servants 
unless  negligent  in  selecting  them.  Gitzhof- 
fen  V.  Sisters  of  Holy  Cross  Hospital  Ass'n 
[Utah]  SS  P.  691.  A  private  or  quasi  private 
cliaritable  hospital  is  not  liable  for  negli- 
gence of  its  employes  or  for  its  own  negli- 
gence  in   selecting   tliem.     Adams   v.   Univer- 


sity Hospital,  122  Mo.  App.  675,  99  S.  W.  453. 
Association  with  no  stock  and  paying  no 
dividends  organized  to  provide  free  treat- 
ment to  the  poor  and  train  nurses  held  a 
charity  not  liable  for  injury  to  a  patient. 
Id. 

99.  In  this  case  the  hospital  held  its  prop- 
erty under  its  charter  for  the  general  pur- 
poses of  a  hospital. and  not  for  the  purpose 
of  carrying  out  any  special  trust.  Hewett 
V.  Woman's  Hospital  Aid  Ass'n,  73  N.  H. 
556,  64  A.  190.  An  apprentice  nurse  em- 
ployed by  the  hospital  is  a  servant  entitled 
to  care  (Id.),  and  the  hospital  is  liable  for 
negligently  failing  to  notify  her  of  the  con- 
tagious character  of  a  case  to  which  she  is 
assigned  (Id.).  Xo  defense  that  she  mis- 
represented her  age.  Id.  Evidence  sufficient 
to  justify  submission  of  issue  of  negligence 
to  jur3'.     Id. 

1.  Articles  showing-  capital  stock  and  giv- 
ing all  the  rights  of  a  business  corporation 
held  to  sliow  incorporation  for  pecuniary 
profit.  Gitzlioffen  v.  Sisters  of  Holy  Cross 
Hospital  Ass'n  [Utah]   88  P.  691. 

2.  That  the  county  paid  the  expense  did 
not  render  the  relation  between  defendant 
and  the  patient  charitable.  GitzhofEen  v. 
Sisters  of  Holy  Cross  Hospital  Ass'n  [Utah] 
8S  P.  691.  •  Evidence  sufficient  to  require  sub- 
mission of  issue  of  negligence  to  jury.  Id. 

3.  Gitzhoffen  v.  Sisters  of  Holy  Cross  Hos- 
pital  Ass'n    [Utah]    88    P.    691. 

4.  V^'here  negligently  inspected  railroad 
car  used  in  connection  with  hospital  was 
negligently  permitted  to  run  into  tlie  build- 
ing.    Martin    v.    State,    105    N.    Y.    S.    540. 
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a  county  house  may  properly  place  an  inmate  in  a  room  designed  for  the  confine- 
ment of  refractory  inmates  for  the  purpose  of  preventing  him  from  doing  bodily 
harm  and  of  checking  the  open  violation  of  the  rules  of  the  house  where  he  im- 
mediately reports  the  occurrence  to  the  keeper  of  the  house,^  and  he  will  not  be 
liable  for  a  continued  confinement  directed  by  the  keeper  after  the  notification.^ 


ATTACHMENT. 


§  X. 
(2S2). 

§  2. 

§  3. 
(283). 

§  4. 

§  5. 
diction 


Definition,     Nature     and     Distinotion 

In  W~bat  Actions  it  Will  Issue   (282). 
Right    to    and    Ground    for    the    Writ 


Attachable  Property   (284). 
Procedure    in    General    (285).      Juris- 
(285).       Necessity     of     Issuance     of 
Summons   and    Service   Thereof    (286). 

§  6.  Affidavit  and  Its  Sufficiency  (286). 
Averments  in  General  (286).  Averments  as 
to    Nonresidence    (287). 

§  7.  Attachment  Bond  or  Undertaldng 
(287).  Terms  (287).  Liabilities  on  Bond 
(287).     Actions  on  Bond  (288). 

§  8.     The   Writ   of   Warrant    (288). 

§  9.  The  Levy  or  Seizure  (288).  Indemni- 
fying Bonds  (288). 

§  10.     Return   to   the   Writ    (288). 

§  11.  Custody,  Sale,  Redelivery  or  Re- 
lease of  Attached  Property   (289). 

§  12.  Forthcoming  Bondi^  and  Receipts 
(289). 

§  13.  Lien  or  Other  Consequences  of 
Levy  (291). 


§  14.     Conflicting    Levies    and    Liens,    and 
Hostile  Claims  (291). 

A.  Priorities  in  General  (291).     Between 

Attaciiments  and  Conveyances  in 
general  (292).  Between  Attach- 
ments and  Mortgages  (292).  Be- 
tween Attacliments  and  Receivers 
(292).  Effect  of  Bankruptcy  Pro- 
ceedings   (292). 

B.  Procedure    (293).      In    General    (293^. 

Pleadings      (294).        Evidencie     atrl 
Questions     for     the     Jury      (294). 
Trial    (294).     Appeal   (295). 
§  15.     Enforcement     and    Dissolution,    Va- 
cation, or  Abandonment  of  Attachment  (295). 

A.  Release    or    Abatement    (.iiiio). 

B.  Validity     and     Grounds     for     Setting 

Aside     (295). 

C.  Procedure      (295).       Evidenoe      (291^). 

Judgment     and     Decree     or     Order 
(296).      Appeal    (296). 
§   16.      Other  Remedies    (2i)i>). 
§   17.      Wrongful  Attachment   (297).     Plead- 
ing   (298).      Evidence   and   Questions   of   Fact 
(298),      Instructions    (299).      Damages    (299), 


§  1.  Definition,  nature  and  distinction.'' — Attachment  is  a  purely  statutory 
remedy,  and  the  general  doctrines  herein  formulated  are  based  entirely  upon  the 
similarity  of  the  various  statutes,  which  should  always  be  consulted. 

§  2.  In  what  actions  it  will  issue.'^ — A  statutory  substitute  for  an  action  at 
law  will  be  considered  as  such  an  action  within  the  attachment  laws,®  An  implied 
contract  comes  within  a  provision  authorizing  an  attachment  in  actions  on  con- 
tract,^" and  where  the  transaction  giving  rise  to  the  implied  contract  is  tortious, 
the  tort  may  be  waived,  and  the  suit  brought  on  the  contract,  ^^  Actions  for  the 
recovery  of  money  include  actions  for  the  recovery  of  unliquidated  damages  for  a 
tort,^-  but  an  action  in  rem  cannot  be  held  to  be  an  action  for  the  recovery  of 
money  only.^'     Attachment  is  sometimes  expressly  authorized  in  actions  ex  delicto,'* 


6.  Engineers  could  confine  inmate  using 
profane  language  in  engine  room  and  threat- 
ening harm  contrary  to  rule  providing  for 
infliction  of  punishment  on  inmates  using 
profane  language.  Contention  that  only  the 
keeper  could  do  it  was  untenable.  Cunning- 
ham V.  Shea,  111  App.  Div.  624,  97  N.  Y.  S. 
884. 

6.  Cunningham  v.  Shea,  111  App.  Div. 
624,  97  N.  Y.  S.  884.  Held  error  to  exclude 
evidence  that  conflners  reported  to  keeper 
who  directed  incarceration  to  continue,  and 
evidence  showing  what  instructions  the 
keeper  had  previously  given  them  relative  to 
the  care  of  inmates  and  enforcement  of 
rules.  Id.  That  the  obscene  language  was 
directed  to  defendants  only  did  not  render 
it  merely  a  personal  affair.   Id. 

7,  S,     See    7    C.   L.    300. 

9.  Code  1887,  §  2959  [Code  1904,  p.  1568] 
authorizing  attachments  in  "actions  at  law," 
applies  to  motions  for  judgment  by  notice. 
Breeden  v.  Peale   [Va.]   55  S.  E.  2, 


10.  Implied  contract  to  refund  money  re- 
ceived under  contract  wrongfully  rescinded 
by  recipient.  Hanley  Co.  v.  Combs  [Or.] 
8  7  P.   143. 

11,  Where  money  was  paid  on  fraudulent 
voucher.  Morgans'  Louisiana,  etc.,  Co.  v. 
Stewart  [La.]  4*4  So.  138.  Where  party 
wrongfully  rescinded  contract  after  receiv- 
ing money  thereunder.  Hanley  Co.  v.  Combs 
[Or.]  S7  P.  143.  Conversion  of  personalty, 
precise  value  of  property  being  alleged. 
Hitson  v.  Hurt  [Tex.  Civ.  App.]  101  S.  W. 
292. 

12,  Under  Rev.  St.  1899,  authorizing  at- 
tachments in  civil  actions  for  recovery  or" 
money,  attachment  will  lie  In  action  for 
unliquidated  damages  for  unlawful  and  for- 
cible entry.  Collins  v.  Stanley  [Wyo.]  SS 
P.    620. 

13.  Code  Civ.  Proc.  §  635,  authorizinu 
attacliments  in  actions  for  money  only,  doi=s 
not  authorize  attachment  in  action  under 
§   1843    against    heir    for    debt    of    ancestor 
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or  certain  kinds  of  such,  actions/^  but  even  in  such  case  the  damages  must  be  shown 
by  the  attachment  papers  with  reasonable  certainty.^^  Where  the  test  is  that  the 
demand  be  in  its  nature  definite  and  certain,  claims  ex  delicto  are  generally  ex- 
cluded because  indefinite  and  uncertain  in  amount/'  but  not  merely  and  neces- 
sarily because  not  based  on  contract.^* 

§  3.  Bight  to  and  ground  for  the  writ.^^ — It  is  sometimes  provided  that  an 
attachment  may  issue  on  certain  grounds  before  the  debt  is  due.^° 

Insolvency  is  ground  for  attachment  in  Kentucky.^^ 

Ahsconding  of  debtor. ^^ — The  absconding  of  the  debtor  is  usually  ground  for 
attachment. ^^ 

Xonresidence  -*  of  the  debtor  is  one  of  the  most  common  grounds  for  attach- 
ment,^^ and  the  right  to  an  attacliment  on  such  ground  is  not  affected  by  the  avail- 
ability of  other  remedies.^*  Statutes  giving  debts  due  to  nonresidents  a  local 
situs  so  as  to  be  attachable  are  constitutional.^'  Actual  residence  and  not  domicile 
controls.^^ 

Attachment  against  corporations^ — Special  provisions  are  sometimes  made  for 
attachments  against  corporations.^^^ 

Fraud.^^ — Some  of  the  phases  of  frauds  constituting  ground  for  attachment 
are  fraud  in  contracting  the  debt,^^  fraudulent  concealment  of  property,^^   and 


where  defendant  has  not  alienated  the  prop- 
erty sought  to  be  charged  and  the  judgment 
therefore  must  direct,  as  required  by  §  1852, 
that  the  debt  be  collected  out  of  the  prop- 
erty. Avery  v.  Avery  104  N.  Y.  S.  290,  rvg. 
52  Misc.  297,  102  X.  Y.  S.  955. 

14.  Under  Code  1906,  §  536,  attachment 
in  equity  may  issue  against  nonresident  for 
damages  arising  ex  delicto.  Wallace  v. 
Lucas  [Miss.]   42  So.  607. 

1.'.  D<  struction  of  business  of  corporation 
and  thus  destroying  value  of  stock  deposited 
by  plaintiff  with  defendant  as  collateral, 
and  subsequent  sale  of  stock  at  low  price 
to  pay  debt  secured,  held  not  conversion  of 
personalty  within  Code  Civ.  Proc.  §  635, 
authorizing  attachment  in  actions  for  such 
conversion.  Dudley  v.  Armenia  Ins.  Co.,  115 
App.    Div.    380,    100    N.    Y.    S.    818. 

16.  Evidence  of  unliquidated  damages  to 
corporate  stock  held  too  vague  to  sustain  at- 
tachment. Dudley  V.  Armenia  Ins.  Co.,  115 
App.    Div.    380,    100    X.    Y.    S.    818. 

17.  Morgan's  Ijouisiana,  etc.,  Co.  v.  Stew- 
art [La.]   44  So.  138. 

15.  T\'ord  "debt"  as  used  in  statute  does 
not  necessarily  exclude  claims  ex  delicto. 
Morgan's  Louisiana,  etc.,  Co.  v.  Stewart  [La.] 
44    So.    138. 

19.  See  7  C.  L.  301. 

20.  Right  to  attachment  before  debt  is 
due  in  cases  prescribed  in  Code,  §  237,  may 
be  exercised  by  surety  to  whom  the  note  is 
indorsed  by  payee  before  due.  Danker  v. 
Jacobs    [Xe'b.]    112   N.   V\'.   579. 

21.  That  defendant  has  not  sufficient 
property  in  state  subject  to  execution  to 
satisfy  the  plaintiff's  demand  and  that  col- 
lection of  such  demand  will  be  endangered 
by  delay  in  obtaining  judgment  and  a  re- 
turn of  "No  property  found."  Lexington 
Brew.  Co.  v.  Goode  Co.,  30  Ky.  L.  R.  639,  99 
S.  W.  338.  In  determining  whether  defend- 
ant's property  is  sufficient  to  pay  plaintiff's 
claim,  its  value  on  immediate  sale  and  not  at 
retail  is  the  test.  Id.  Only  leviable  property 
can  be  considered,  wliich  excludes  saloon 
license.      Id. 


22.  See   7    C.   L.   301. 

23.  Evidence  held  to  show  that  debtor 
had  left  county  with  intent  to  avoid  ser- 
vice of  process.  Blackburn  v.  Hanlon,  30 
Ky.  L.  R.  539,  99  S.  W.  252.  That  defendant 
liad  left  county  of  residence  to  avoid  service 
of    process    held   sustained   by    evidence.      Id. 

24.  See  7  C.  L.  301. 

25.  Code  Civ.  Proc.  §  636,  subd.  2.  Avery 
V.  Avery,  52  Misc.  297,  102  X.  Y.  S.  955. 
Code  1906,  §  536.  Wallace  v.  Lucas  [Miss.] 
42  So.  607.  Evidence  on  motion  to  dissolve 
held  sufficient  to  show  nonresidence  of  de- 
fendant. Hughes  v  Crocker  [N.  C]  56  S. 
E.  510. 

26.  Shepherd  v.  Shepherd,  51  Misc  418, 
100    X.   Y.    S.    401. 

27.  Ga.  Acts  1904,  p.  100,  held  not  invalid 
as  an  attempt  to  pass  an  act  having  extra 
territorial  effect,  and,  as  applied  to  debt  due 
railroad  employee  living  in  another  state 
by  company  doing  business  in  such  state 
and  also  in  Georgia,  such  act  is  not  invalid 
as  authorizing  a  deprivation  of  property 
without  due  process.  Harvey  v.  Thompson 
[Ga.]   57  S.  E.  104. 

2S.  Defendant  held  nonresident  where 
she  had  sold  her  home  and  been  awaj-  from 
state  for  over  a  year  and  had  no  place  of 
residence  within  state  where  process  could 
be  served,  though  she  still  owned  property 
in  state  and  had  formed  no  definite  intention 
of  acquiring  domicile  elsewhere.  V\'ebb  v. 
Wheeler  [Xeb.]   112  X.  W.  369. 

29.  See  7  C.  L.  301. 

29a.  Under  P.  L.  1901,  p.  158,  the  test  is  not 
whether  corporation  is  resident  or  nonresi- 
dent, but  whether  it  be  one  created  by  the 
laws  of  the  state  or  recognized  as  a  copora- 
tion  by  such  laws.  Brand  v.  Auto  Service 
Co.    [N.   J.   Law]    67  A.   19. 

30.  See  7  C.  L.  301. 

31.  Affidavits  held  to  state  facts  suffi- 
cient to  authorize  issue  of  writ.  Wilkinson. 
Gaddis  &  Co.  v.  Bloch  [N.  J.  Law]  67  A.  117. 
Title  to  attachment  act  was  amended  by 
Act  March  13.  1903.  P.  L.  70.  so  as  to  ex- 
clude attachments  against  fraudulent  debtors. 
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fraudulent  transfer  of  property.^^  Suspicious  conduct  is  not  alone  sufficient  to 
slioAv  fraud.  A  fraudulent  intent  must  be  shown."'*  but  such  intent  may  be  implied 
from  the  character  and  effect  of  the  transfer,  and  need,  not  be  a  consciously  fraud- 
\ilent  intent  involving  moral  obliquity.^^ 

Embezzlement  is  ground  for  attachment  in  Missouri.^^ 

§  4.  Attachable  property.^'' — An  interest  in  property  in  order  to  be  attachable 
must  be  such  as  is  recognized  by  law.'^  Equitalile  interests  may  be  attached.^^ 
The  individual  property  of  a  member  of  a  partnership  is  not  attachable  in  an 
action  against  the  firm  alone/°  nor  is  a  principal's  property  attachable  for  the  debts 
of  his  agent.*^  Property  in  the  hands  of  an  officer  under  a  prior  levy  may  be 
levied  on  by  the  same  officer  imder  a  subsequent  attachment,*-  and  if  the  interests 
of  tliird  persons  have  not  intervened,  the  rule  is  the  same  where  the  officer  has  left 
the  property  in  the  possession  of  the  person  in  possession  at  the  time  of  the  levy, 
thus  making  such  person  his  bailee.*^  Property  in  custodia  legis  is  not  attachable,** 
l)ut  where  the  court  in  which  the  attachment  action  is  pending  has  lawful  posses- 
sion of  the  property,  it  will  retain  such  possession  to  await  the  result  of  the  action, 
regardless  of  the  manner  in  which  such  possession  was  acquired,*^  and  as  between 
several  claimants  a  court  of  equity  will  recognize  the  attachment  of  property  in  its 
custody  to  the  extent  of  giving  priority  to  .the  senior  attachment  in  the  distribution 
of  such  property.**'     An  attachment  under  state  laws  cannot  reach  either  the  instru- 


Id.  Evidence  held  sufficient  to  sustain  at- 
tachment on  gronnd  that  debt  was  fraudu- 
lently and  criminally  contracted.  Collins  v. 
Stanley    [Wyo.]    88   P.    620. 

32.  Charge  of  concealment  of  property 
Avill  be  regarded  as  sufficiently  proven  when 
sustained  by  testimony  of  number  of  wit- 
nesses as  to  declarations  made  by  debtor  at 
different  times  that  he  was  execution  proof 
and  that  his  property  had  all  been  placed 
beyond  reach  of  creditors.  Ravenna  Nat. 
Bk.   v.    Latimer,    8    Ohio    CO.    (N.    S.)    563. 

33.  Evidence  held  sufficient  to  sustain  at- 
tachment on  ground  of  fraudulent  transfer. 
Danker  v.  Jacobs  [Neb.]  112  N.  W.  579. 
Refusal  to  dissolve  attachment  sustained 
where  it  appeared  that  defendant  had  trans- 
ferred by  absolute  conveyance  over  $15,000 
worth  of  property  to  secure  debt  of  $8,000. 
]-Mrst  Nat.  Bk.  v.  Anderson,  101  Minn.  107, 
111  N.  W.  947.  Mere  offer  to  sell  at  low 
price  and  to  accept  notes  and  mortgage  for 
all  or  large  part  of  price  not  alone  sufficient 
to  show  intent  to  make  fraudulent  transfer. 
Ravenna  Nat.  Bk.  v.  Latimer,  8  Ohio  C.  C. 
<N.  S.)  563.  Failure  to  keep  promise  to 
deed  property  to  creditor  as  security  and 
sale  and  application  of  proceeds  to  pay- 
ment of  other  creditors  held  not  a  disposi- 
tion of  property  with  intent  to  hinder,  delay, 
or  defraud  creditors.  Breeden  v.  Peale  [Va.] 
55  S.  E    2. 

,14.  Fido'lity  &  Deposit  Co.  v.  Johnston,  117 
La.  880,  4  2  So.  357. 

35.  Placing  one's  property  in  hands  of 
another  with  instructions  to  convert  into 
cash  and  pay  creditors  justifies  attachment 
by  creditors  excluded,  regardless  of  any 
dishonest  intent  of  owner.  Frank  v.  Minster- 
ketter,    30   Ky.    L.    R.    485,    99    S.    W.    219. 

3«.  Mere  shortage  of  agent  as  to  prin- 
cipal's property  is  insufficient  to  authorize 
attachment  on  ground  of  embezzlement.  A 
willful  and  felonious  conversion  is  essential. 
Stone  Mill.  Co.  v.  McWilliams,  121  Mo.  App. 
:n9,    98    S.    W.    828 


37.  See   7   C,  L.   302. 

38.  Where  a  mother  conveyed  property  to 
one  son  by  absolute  deed  on  express  under- 
standing that  no  trust  was  to  be  created  in 
favor  of  other  son,  mere  verbal  expression 
of  desire  that  granter  would  give  otlier  son 
a  part  created  no  leviable  interest  in  favor 
of  such  other.  Boyer  v.  Robison  [Wash.]  86 
P.    385. 

39.  Code  Civ.  Proc.  1902,  §  253,  makes 
equitable  interests  in  personalty  attachable. 
Pelzer  Mfg.  Co.  v.  Pitts  [S.  C]  57  S.  E.  29. 
When  partner  contributed  to  firm  capital  by 
giving  note  secured  by  corporate  stock  as 
collateral,  and  firm  endorsed  note  and  liad  it 
discounted  by  a  bank,  the  subsequent  pay- 
ment of  the  note  by  the  partner  with  firm 
assets  subrogated  the  firm  to  the  bank's 
rights  in  the  stock  and  rendered  the  stock 
attachable   by   firm  creditors.   Id. 

40.  'Haas  V.  Cook  [Ala.]  41  So.  731  At- 
tachinent  against  W.  &  W.,  a  firm  composed 
of  C.  W.  and  J.  W.,  is  against  firm  alone.  Id. 

41.  Money  deposited  in  bank  in  agent's 
name  to  enable  him  to  pay  certain  of  prin- 
cipal's debts.  Anderson  v.  Taylor,  131  Iowa, 
485,    108    N.    W.    1051. 


42. 

629. 
43. 

bailee. 
629. 

44. 
In    re 
court 


Lemly  v.   Ellis,    143   N.   C.   200,   55   S.   E. 

Second     attacliment     was     by    officer's 
Lemly  v.  Ellis,  143  N.  C.  200,  55  S.  E. 


In  re  Nelson  &  Bro.  Co.,  149  F.  5  90; 
Renda,  149  F.  614.  Some  action  of 
is  necessar.y  to  place  property  in 
custodia  legis,  and  hence  property  is  not  in 
custodia  logis  where  it  is  placed  in  hands  of 
clerk,  but  court  has  not  ordered  such  act 
nor  recognized  it.  Lemly  v.  Ellis,  143  N.  C. 
200,  55  S.  E.  629. 

4!5.  AVIiether  possession  acquired  by  at- 
tachment or  otherwise  is  inimaterial  in  sucli 
case.  Lemly  v.  Ellis,  143  N.  C.  20,  55  S.  E. 
629. 

46.  In  re  Nelson  Bro.  &  Co.,  149  F.  590. 
See  post  §  14A,  subd.  Between  Attai^mients 
and  Receivers. 
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mentalities  of  interstate  conimeree*'  or  the  proceeds  resulting  from  the  use  of 
such  instrumentalities.'*^     Property  exempted  by.  statute  is  not  attachable.*^ 

Attachment  of  debts  and  choses  in  action.'''^ 

§  5.  Procedure  in  gen&ral.^^ — The  procedure  in  attachment  materially  differs 
from  that  in  an  ordinary  action,^-  and  under  some  of  the  statutes  no  complaint  or 
pleading  is  necessary  in  order  to  obtain  an  attachment.^^  The  amounts  claimed 
in  the  various  attachment  papers  must  correspond,^*  but  the  affidavit  may  claim  and 
the  writ  niay  issue  for  less  than  the  amount  claimed  in  the  petition  in  the  prin- 
cipal action.®^  Conditions  precedent  required  by  the  statute  must  be  complied 
with.^^ 

Jurisdiction.^' — Jurisdiction  depends  upon  the  proceedings  prior  to  the  re- 
turn term.^^  For  the  purposes  of  the  attachment,  the  levy  takes  the  place  of  per- 
sonal service,^^  and  hence  in  the  absence  of  such  service  no  jurisdiction  is  acquired 
unless  defendant's  property  is  reached  by  the  levy,^°  as  where  the  property  at- 
tached does  not  belong  to  the  defendant,**^  but  in  the  latter  case  jurisdiction  is 
conferred  by  the  intervention  of  the  owner.*^^  Xo  jurisdiction  of  the  person  is  ac- 
quired by  the  levy  on  the  res,*'^  and  such  jurisdiction  is  not  conferred  by  a  special 
appearance  for  the  purpose  of  objecting  to  jurisdiction,^*  or  for  the  purpose  of 


47.  Cars  used  for  continuous  carriage  of 
goods  from  one  state  to  another  as  author- 
ized by  Rev.  St.  §  5258,  U.  S.  Comp.  St.  1901, 
§  3564.  Davis  v.  Cleveland,  etc.,  R.  Co., 
146  F.  403.  Exemption  from  attachment  con- 
tinues for  at  least  reasonable  time  in  vs'hich 
to  start  car  on  homeward  trip  after  being 
unloaded.  Id.  Railroad  car  owned  by  for- 
eign company  not  attachable  while  loaded 
with  interstate  freight.  Shore  &  Bro.  v.  Bal- 
timore &  O.  R.  Co.  [S.  C]  57  S.  E.  526.  Cars 
o;'  foreign  railroad  company  sent  into  state 
with  freight  from  another  state  to  be  un- 
loaded by  the  terminal  company  and  then  re- 
loaded and  returned  in  same  direction  to 
point  without  state  are  exempt  from  attach- 
ment for  debt  of  owner.  Southern  Flour  & 
Grain  Co.  v.  Northern  Pac.  R.  Co.,  127  Ga. 
626,  56  S.  E.  742. 

48.  Freights  due  foreign  carrier  on  inter- 
state shipments  and  collected  by  the  final 
carrier  held  not  subject  to  attachment  in 
hands  of  latter.  Davis  v.  Cleveland,  etc.,  R. 
Co.,   146   F.   403. 

49.  Wages  exemption  applies  to  attacli- 
ment  against  nonresident.  Morris  Box  Board 
Co.  v.  Rossiter,  30  Pa.  Super.  Ct.  23.  See 
generally  Exemptions,   7   C.  D.   1631. 

W^aiver:  Exemption  is  not  waived  by  a 
general  appearance.  Morris  Box  Board  Co. 
V.  Rossiter,  30  Pa.  Super.  Ct.  23. 

50.  51.     See   7    C.   L.    303. 

52.  Civ.  Code  1895,  §  1861,  requiring  pe- 
tition to  set  forth  cause  of  action  in  orderly, 
distinct  paragraphs,  numbered  consecutively, 
is  inapplicable  to  declarations  in  attachment. 
Brackett  &  Co.  v.  Americus  Grocery  Co.,  127 
Ga.  672,  56  S.  E.  762.  See,  also,  Fincher  v. 
Stanley  Elec.  Mfg.  Co.,  127  Ga,  362,  56  S.  E. 
440.  Declaration  in  attachment  held  not  sub- 
ject to  demurrer  for  uncertainty  in  setting 
out  grounds  of  action.  Brackett  &  Co.  v. 
Americus  Grocery  Co.,  127  Ga.  672,  56  S.  E. 
762. 

53.  Under  Code  Civ.  Proc.  §§  636,  638,  sum- 
mons and  affidavit  is  all  that  is  necessary. 
Sl-.epherd  v.  Shepherd,  51  Misc.  418,  100  N.  Y. 
S.   401. 

54.  Damages   laid    in   attachment   declara- 


tion must  not  exceed  amount  claimed  in  affi- 
davit. Brackett  &  Co.  v.  Americus  Grocery 
Co.,  127  Ga.  672,  56  S.  E.  762.  When  amount 
claimed  in  the  declaration  does  not  exceed 
tliat  claimed  in  the  affidavit,  the  former  is 
not  defective  because  the  aggregate  of  the 
items  of  the  damages  claimed  exceed  the 
amount  claimed  in  the  affidavit,  where  no 
question  of  jurisdiction   is  involved.     Id. 

55.  Elrod  Bros.  v.  Rice  [Tex.  Civ.  App.]  99 
S.  W.   733. 

56.  Demand  in  writing  upon  debtor  for 
necssaries,  for  over  ninety  per  cent  of  his 
personal  earnings,  is  a  necessary  condition 
to  issuing  of  order  for  attachment.  Hughes 
V.  Shields,  7  Ohio  C.  C.  (N.  S.)  84,  followed  by 
a  majority  of  the  court.  Judge  Wildman 
adopts  the  contrary  holding  in  K.  B.  Co.  v. 
Batie,  2  Ohio  C.  C.  (N.  S.)  358;  Nemit  v.  Var- 
go,  8  Ohio  C.  C.  (N.  S.)  97. 

57.  See  7  C.  L.  304. 

58.  See  post,  §  9,  The  Levy  or  Seizure.  Al- 
bright-Prior Co.  V.  Pacific  Selling  Co.,  126 
Ga.  498,  55  S.  E.  251. 

59.  Albright-Prior  Co.  v.  Pacific  Selling 
Co.  126  Ga.  498,  55  S.  E.  21. 

60.  When  there  is  no  evidence  that  the 
garnishee  has  any  of  the  fiebtor's  property, 
the  court  has  no  jurisdiction  to  state  account 
between  plaintiff  and  defendant.  Werner 
Sawmill  Co.  v.  Sheffield  [Miss.]  42  So.  876. 
Where  levy  is  by  service  on  garnishee,  juris- 
diction is  in  abeyance  until  answer  of  gar- 
nishee showing  possession  within  jurisdic- 
tion of  property  of  debtor.  Albright-Prior 
Co.  V.  Pacific  Selling  Co.,  126  Ga.  498.  55  S.  E. 
251.     See  post  §  10,  Return  to  the  Writ. 

61.  62.  Morrison  v.  New  Haven  &  Wilker- 
son    Min.    Co.,    143    N.    C.    251,    55    S.    E.    611. 

63.  See  7  C.  L.  312.  Lemly  v.  Ellis,  143 
N.  C.  200,  55  S.  E.  629. 

64.  Appearance  for  purpose  of  moving  to 
dismiss  on  account  of  defective  service. 
Lemly  v.  ElUs,  143  N.  C.  200,  55  S.  E.  G29. 
Statement  of  counsel  that  he  appears  spe- 
cially is  sufficient  to  constitute  a  special  ap- 
pearance without  stating  that  he  did  not 
appear  generally,  and  though  no  objection  to 
jurisdiction  was  specified.  Marr  v.  Cook,  147 
Mich.  425,  111  N.  W.  116. 
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moving  to  quash  the  attaclunent/^  but  it  is  otherwise  where  the  appearance  is 
general. ®°  Where  personal  ser\dce  is  had,  jurisdiction  is  not  dependent  upon  the 
validity  of  the  attachment.®"  No  jurisdiction  is  acquired  where  neither  the  writ 
of  attachment  nor  the  summons  is  served  by  one  shown  to  be  competent."* 

The  same  presumptions  are  indulged  in  favor  of  jurisdiction  on  attachment 
proceedings  as  in  cases  of  personal  service."^ 

Necessity  of  issuance  of  summons  and  service  thereof.'^ — The  summons  need  not 
be  served  and  filed  before  the  issuance  of  the  attachment. '^^  Where  published  service 
is  authorized/^  the  publication  must  be  commenced  within  the  time  specified  by  stat- 
ute/^ and  failure  to  comply  with  the  requirements  in  this  regard  will  not  be  ex- 
cused by  delay  on  the  part  of  the  sheriff  '*  or  the  publisher.'^'^  Notice  properly  ad- 
dressed and  mailed  is  prima  facie  presumed  to  have  been  received,'®  and  a  notice 
is  properly  addressed  and  mailed  if  done  as  prescribed  by  the  statute.''^  The  return 
need  not  show  the  particular  post-ofiioe  or  mail  box  where  the  notice  was  mailed.'^'' 

§  6.  Affidavit  and  its  sufficiency.''^  Necessity?'^ — An  affidavit  alleging  legal 
grounds  for  the  attachment  is  essential  to  the  validity  of  the  writ.^^  Provision  is 
sometimes  made  for  the  issuance  of  several  writs  on  a  single  affidavit,®^ 

Averments  in  general.^^ — Mere  insufficiency  of  the  allegations  is  not  necessarily 
fatal,^*  and  additional  proof  may  be  received.^®  Jurisdictional  defects,  however. 
are  not  curable  by  amendment.®®  The  grounds  must  not  be  alleged  in  the  alterna- 
tive,®^ and  must  be  based  on  legal  evidence,®*  hearsay  being  admissible  only  in 


Davis  V.  Cleveland,  etc.,  R.  Co.,  146  F.» 
Leraly  v.   EUis,  143  N.  C.   200,   55  S.  E 


65. 

403. 
66. 

629.  ' 

©7.  Even  where  the  debt  is  not  due.  abate- 
ment of  attachment  does  not  divest  court  of 
jurisdiction,  the  question  of  maturity  of  the 
claim  being  of  importance  only  in  connection 
with  the  sufficiency  of  the  cause  of  action 
and  having  no  relation  to  question  of  jurisdic- 
tion. National  Tube  Works  Co.  v.  Ring  Re- 
frigerating &  Ice  Mach.  Co.,  201  Mo.  30,  98  S. 
AV.  620.  See  post,  §  15C,  subd.  Judgment, 
Decree,  or  Order.  Personal  judgment  ren- 
dered against  foreign  corporation  vv'hose 
officer  was  personally  served  and  which  ap- 
peared for  balance  after  sale  of  attached 
property.  Hall  Commission  Co.  v.  Foote 
[Miss.]    43   So.   676. 

68.  Marr  v.  Cook,  147  Mich.  425,  111  N.  W. 
116. 

69.  Burris  v.  Craig,  34  Colo.  383,  82  P.  944. 
See  post,  §  15  C,  subd.  Judgment,  Decree,  or 
Order. 

70.  See  7  C.  L.  304. 

71.  Only  necessary  that  summons  issue 
before  attachment.  Planch  v.  Werley,  152  F. 
509. 

72.  Plaintiff  upon  a  showing  that  sum- 
mons cannot  be  served  upon  defendant 
within  the  county  is  entitled  to  obtain  serv- 
ice by  publication.  Foote  v.  Central  Ameri- 
can Commercial  Co.,  7  Ohio  C.  C.   (N.  S.)   531. 

73.  Court  was  without  jurisdiction  where 
publication  was  not  commenced  within  thirty 
days  after  return  day,  as  required  by  Comp. 
Laws,  §  10,  572.  McLaughlin  v.  Jackson, 
Circuit  Judge,  147  Mich  379,  13  Det.  Leg.  N. 
1038,   110   N.  W.   1079. 

74.  Only  remedy  for  delay  of  officer  In 
making  return  Is  by  application  for  order  re- 
quiring him  to  make  it.  McLaughlin  v.  Jack- 
son, Circuit  Judge,  147  Mich.  379,  13  Det.  Leg. 
N.  1038,  110  N.  W.  1079 


75.  Only  remedy  for  publisher's  delay  is 
by  application  for  extension  of  return  day. 
McLaughlin  v.  Jackson  Circuit  Judge,  147 
Mich.  379,  13  Det.  Leg.  N.  1038,  110  N.  W. 
1079. 

76.  Smith  v.  Berz,  125  lU.  App.   122. 

77.  Slattery  v.  Stevens,  125  111.  App.  67. 
Evidence  tending  to  sliow  that  plaintiff 
might  by  earnest  effort  have  discovered  de- 
fendant's street  address  and  thus  could 
have  had  notice  mailed  to  him  at  such  ad- 
dress is  not  sufficient  to  sustain  charge  of 
fraud.     Id. 

78.  Slattery  v.  Stevens,  125  111.  App.  67. 

79.  See  7   C.   L.   304. 

80.  See   5  C.  L.   306. 

81.  Lord  v.  Dowling  Co.   [Fla.]   42  So.  585. 

82.  Code  Civ.  Proc.  §§  537-540,  authoriz- 
ing several  writs  to  sheriffs  of  several  coun- 
ties. Martinovich  v.  Marsicano  [Cal.]  80 
P.  333.  Additional  writs  may  be  issued  sub- 
sequently to  issuance  of  original  writ  with- 
out filing  new  or  additional  affidavits.     Id. 

83.  See  7  C.  L.  304.' 

84.  Lord  V.  Dowling  Co.   [Fla.]  42  So.  585. 

85.  By  affidavit  or  otherwise.  Lord  v. 
Dowling  Co.    [Fla.]    42   So.   585. 

86.  Butcher  v.  Cappon  &  Bertsch  Leather 
Co.  [Mich.]  112  N.  W.  110.  Under  statute  re- 
quiring allegation  that  defendant  is  indebted 
to  plaintiff,  allegation  that  defendant  is  in- 
debted to  deponent,  one  of  the  plaintiffs,  is 
jurisdictionally  defective.  Id. 

87.  Averment  in  language  of  Rev.  St. 
1898,  §  6064,  subd.  3,  that  defendant  "has  as- 
signed, disposed  of,  or  concealed,  or  Is  about 
to  assign,  dispose  of,  or  conceal"  his  prop- 
erty with  intent  to  defraud  his  creditors,  held 
to  state  only  a  single  ground.  Johnson  v. 
Emery  [Utah]   86  P.  869. 

S,S.  Gumbes  v.  Hicks,  116  App.  Div.  120, 
101  N.  Y.  S.  741.  Averment  that  goods  were 
sold  defendant  on  strength  of  false  statement 
to     commercial     agency     insufficient     where 
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cases  of  necessit}'/®  and  when  admitted  it  must  not  only  be  accompanied  by  its 
sources,®"  but  as  between  sources  of  unequal  value  as  evidence  the  best  must  be  fur- 
nished."^ As  to  what  constitutes  sufficient  proof,®-  the  test  is  whether  the  evidence 
presented  in  the  papers  would  justify  a  verdict  on  the  trial,®^  and  in  applpng  such 
test  the  absence  of  counter  affidavits  may  bo  considered."*  Matters  of  which  the 
court  will  take  judicial  notice  need  not  be  alleged.®^ 

Averinenis  as  to  nonresidence.^^ — In  the  absence  of  counter  affidavits  it  is 
siifHcient  if  nonresidence  can  be  inferred  from  the  facts  alleged.®^  An  allegation 
that  defendant  is  a  foreign  corporation  ®"^  is  not  necessarily  insufficient  as  being  a 
conclusion  based  on  hearsay.®^ 

§  T.  Attachment  bond  or  undertaking**  Necessity. — ^When  a  bond  is  re- 
quired as  a  condition  precedent,  jurisdiction  cannot  be  acquired  without  it,^  but 
it  is  not  always  made  a  condition  precedent  to  the  issuance  of  the  writ.' 

Terms.^—A  bond  in  double  the  amount  claimed  in  the  affidavit  is  sufficient.* 

Liabilities  on  hond.^ — Liability  on  an  attachment  bond  is  limited  to  damages 
naturallv  and  proximately  resulting  from  the  attachment,*^  vrhich  includes  expenses 
incurred  in  defense  of  the  attachment  proceedings,'^  but  not  of  the  entire  suit.^ 


there  was  no  averment  of  personal  knowl- 
eagre  of  the  making  of  the  statement  and  no 
affidavits  of  other  parties  showing  the  mak- 
ing of  the  statement.  Philip  Becker  &  Co. 
V.   Bevins,   102  N.  Y.  S.   144. 

SO.  Gumbes  v.  Hicks,  116  App.  Div.  120, 
101   N.   Y.   S.   741. 

&0.  Hearsay  based  on  letter  must  be  ac- 
companied by  the  letter.  Gumbes  v.  Hicks, 
116   App.   Div.   120,   101   N.   Y.   S.    741. 

91.  "U'here  allegations  are  on  information 
derived  by  telephone  message  and  letter 
from  same  person,  the  letter  must  be  intro- 
duced. Gumbes  v.  Hicks,  116  App.  Div.  120, 
101  N.  Y.   S.  741. 

92.  Allegation  of  attorney  that  certain 
amount  was  due  plaintiff  over  and  above  all 
counterclaims  held  sufficient,  in  absence  of 
counter  affidavits,  where  the  attornej-  had 
represented  plaintiff  in  two  former  suits  over 
same  claim,  and  had  possession  and  acces- 
to  all  papers  on  which  claims  of  the  re- 
spective parties  depended  besides  having 
cross-examined  defendant  in  the  former  liti- 
gation. Campbell  v.  Emslie,  115  App.  Div. 
S85,  100  K.  Y.  S.  783. 

93.  Simons  v.  Lehigh  Mills  Co.,  53  Misc. 
368,   104   N.   Y.   S.   739. 

94.  Simons  v.  Lehigh  Mills  Co.,  153  Misc. 
368,  104  N.  Y.  S.  739;  Campbell  v.  Emslie,  115 
App.  Div.  385,   100  N.  Y.  S.  783 

95.  On  motion  to  quash  attacliment  in  suit 
on  judgment  rendered  by  same  court,  judicial 
notice  v.ull  be  taken  of  records  in  original 
suit  in  order  to  ascertain  whether  judgment 
therein  was  docketed  ten  years  prior  to  suit 
on  such  judgment  as  required  by  Code  Civ. 
Proc.  §  1913.  Shepherd  v.  Shepherd,  51  Misc. 
418,  100  K.  Y.  S.   401. 

96.  See  7  C.  L.   305. 

97.  Allegation  that  defendant  was  resident 
of  another  state  where  he  carried  on  his 
business,  that  he  had  no  business  in  the 
state,  and  that  deponent  had  been  plaintiff's 
attorney  for  several  years  in  litigation  be- 
tween the  parties  and  had  learned  that  de- 
fendant was  a  nonresident,  held  sufficient  in 
absence  of  counter  affidavits.  Campbell  v. 
Emslie,  115  App.  Div.  385,  100  N.  Y.  S.  783. 

9S.  Such  allegation  held  sufficient  under 
'circumstances  of  particular  case.     Mersereau 


V.  Hlrsch  Co.,  103  N.  Y.  S.  577.  In  view  of 
Code  Civ.  Proc.  §  1776  dispensing  with  proof 
of  corporate  existence  in  absence  of  verified 
answer  denying  same,  an  unqualified  aver- 
ment in  plaintiff's  affidavit  that  defend- 
ant is  a  foreign  corporation  is  sufficient  in 
absence  of  any  affidavit  to  the  contrary. 
Simons  v.  Lehigh  Mills  Co.,  53  Misc.  368,  104 
N.   Y.   S.   739. 

99.      See   7   C.   L.   305. 

1.  Bond  essential  to  jurisdiction  of  attach- 
ment in  justice's  court.  Marr  v.  Cook,  147 
Mich.   425,  111  N.  W.   116. 

2.  Attachment  act  does  not  require  bond 
as  conditon  precedent  to  Issuance  of  writ. 
Wilkinson,  Gaddis  &  Co.  v.  Block  [N.  J.  Law] 
67  A.  117. 

3.  See   7    C.   L.   305. 

4.  The  petition  in  principal  action  claimed 
interest  in  addition  to  amount  claimed  in 
affidavit.  Elrod  v.  Rice  [Tex.  Civ.  App.]  9  9 
S.   W.    733. 

5.  See   7   C.   L.   305. 

6.  Damages  resultig  from  loss  of  credit 
and  consequent  quitting  of  employees  of  at- 
tachment defendant  and  institution  of  lien 
proceedings  by  them,  and  inability  to  borrow 
money,  are  not  recoverable  as  proximately  or 
naturally  resulting  from  attachment  of  real 
estate,  where  defendant's  possession  thereof 
was  in  no  way  disturbed.  Plymouth  Gold 
Min.  Co.  V.  United  States  Fidelity  &  Guaranty 
Co.    [Mont.]    88  P.   565. 

7.  Reasonable  attorney's  fees.  State  v. 
Allen  [Mo.  App.]  103  S.  W.  1090.  Where  there 
is  no  evidence  that  plaintiff  has  contracted  to 
pay  or  paid  his  attorney  any  particular  fee, 
a  reasonable  fee  may  be  assessed  by  the  jury. 
Id.  On  bond  conditioned  pursuant  to  Code 
Civ.  Proc.  §  892,  for  payment  of  costs  and 
darnages,  an  attorney's  fee  is  recoverable  as 
damages  though  the  fees  contracted  for  by 
defendant  have  not  been  paid.  Plymouth 
Gold  Min.  Co.  v.  United  States  Fidelity  & 
Guaranty  Co.  [Mont.]  88  P  .565.  Price  agreed 
to  be  paid  by  attachment  defendant  to  his  at- 
torney may  be  considered  by  jury  but  is  not 
conclusive  on  defendant  in  action  on  bond. 
Id. 

8.  Instruction  lield  not  susceptible  to  con- 
struction   as    authorizing    recovery    of    dam- 
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The  sureties  are  not  liable  for  wanton  and  malicious  acts  ol'  the  i'.ttacliincnt  })l;iint- 
itr  in  which  the}^  did  not  participate." 

Aciions  on  hond}'^ — Persons  who  will  be  affected  b}^  a  judgment  on  the  bond 
are  proper  parties  to  a  suit  thereon.^^  The  defendants  in  such  an  action  cannot 
attack  the  validity  of  the  officer's  return  in  the  attachment  proceedings.^^ 

Pleading}^ — The  declaration  or  complaint  must  allege  ownership  of  the  at- 
tached property  by  the  plaintiff." 

Evidence}^ — When  the  officer's  return  does  not  show  when  he  surrendered 
possession  of  the  property  attached,  the  date  may  be  shown  by  parol  evidence/" 
and  so  also  where  the  return  is  void.^'^ 

Verdict}^ 

§  8.  The  writ  or  warrant}^ — The  writ  may  issue  for  interest  in  addition  to 
the  sum  claimed  in  the  affidavit.-''  Provision  is  sometimes  made  for  the  issuance 
of  several  writs  to  the  sheriffs  of  several  counties.^^ 

§  9.  The  levy  or  seizure.^"^ — The  levy  must  be  made  within  the  territorial 
jurisdiction  of  the  officer  making  it  ^^  and  must  not  be  excessive.^*  It  may  be  made 
by  way  of  garnishment,^^  and  the  owner  may  be  estopped  to  deny  the  possession 
of  the  garnishee.-*'  As  to  the  time  of  the  levy  or  service,-'  it  must  be  made  prior 
to  the  return  term.-^^ 

Indemnifying  honds."^ 

§  10.  Return  to  the  tvrit.^° — Jurisdiction  is  not  acquired  by  the  return  but  is 
in  abeyance  until  a  return  is  made  showing  a  levy  on  the  defendant's  property.^ ^ 
The  return  must  be  to  the  proper  court,^^  must  be  made  at  the  proper  time,^' 


ages  incurred  in  defense  of  entire  suit.     State 
V.  AUen  [Mo.  App.]  103  S.  W.  1090. 

9.  Plymouth  Gold  Min.  Oo.  v.  United 
States  Fidelity  &  Guaranty  Co.  [Mont.]  88  P. 
565. 

10.  See   7    C.   L.    306. 

11.  Where  in  attachment  by  firm  only  part 
of  members  executed  bond,  other  members 
were  proper  parties  defendant  in  action  on 
bond,  since  any  judgment  against  makers  of 
bond  would,  in  effect,  be  a  debt  against  the 
firm.  State  v.  Allen  [Mo.  App.]  103  S.  W. 
1090. 

12.  State  V.  Cowell  [Mo.  App.]  102  S.  W. 
573.  Contention  that  return  is  void  is  in 
conflict  with  contention  that  It  cannot  be 
impeached.     Id. 

13.  See  3  C.  L.  363. 

14.  Allegation  that  sheriff  "levied  upon 
and  seized  as  the  property  of  the  relator," 
etc.,  held  sufficient  after  judgment.  State  v. 
Cowell   [Mo.  App.]   102  S.  W.  573. 

15.  See    7    C.    L.    306. 

16.  Language  of  return  held  not  to  show 
when  possession  was  surrendered.  State  v. 
Cowell   [Mo.  App.]   102  S.  W.  573. 

17.  State  V.  Cowell  [Mo.  App.]  102  S.  W 
573. 

18.  See  7  C.  L.  307. 
10.     See   5   C.   L.    308. 

20.  Where  writ  issues  for  sum  claimed 
In  affidavit  with  "interest,"  the  interest  will 
be  held  to  run  only  from  date  of  affidavit, 
and  hence  the  writ  will  not  be  invalid  for 
variance.  Elrod  v.  Rice  [Tex.  Civ.  App.]  99 
S.  W.  733. 

21.  On  single  affidavit.  Code  Civ.  Proc. 
§!5  537-540.  Martinovich  v.  Marslcano  [Cal.] 
89   P.   333. 

22.  See   7   C.   L.    307. 

23.  Levy  outside   of  juiisdiction   of  officer 


is   void   and   cannot    be   validated    by    subse- 
quent   acts,    such    as    execution    of    replevy 


bond. 
781. 

24. 
levy. 

25. 


Jones   v.   Baxter,    146   Ala.    620,    41   So. 


Evidence  held  not  to  show  excessive 
Bell  V.  Thompson  [Ky.]  102  S.  W.  830. 
Levy  on  foreign  corporate  stock  in 
hands  of  one  holding  it  under  pooling  agree- 
ment may  be  made  by  service  on  tlie  holder. 
Lowenthal  v.  Hodge,  105  N.  Y.  S.  120. 

26.  Where  defendant  expressly  constituted 
another  his  agent  to  hold  property  and  to 
receive  service  of  attachment  and  to  give 
certificate  of  possession.  Lowenthal  v. 
Hodge,    105   N.    Y.    S.    120. 

27.  Under  Comp.  Laws,  §  10,761,  wliere  the 
owners  of  logs  attached  are  not  parties  to 
the  suit  and  are  nonresidents,  service  may  be 
made  on  a  resident  agent  of  the  owner  be- 
fore tlie  return  day  of  the  writ.  Pepin  v. 
Nalt    [Mich.]    112   N.   W.   959. 

28.  Albright-Prior  Co.  v.  Pacific  Selling 
Co.,  126  Ga.  498,  55  S.  E.  251. 

20.     See  7  C.  L.  307. 

30.  See   7   C.   L.   308. 

31.  Albright-Prior  Co.  v.  Pacific  Selling 
Co.,   126  Ga.   498,   55   S.   E.   251. 

32.  Under  Acts  1895,  p.  374,  a  justice  of 
the  peace  had  jurisdiction  to  issue  attach- 
ment against  nonresident  for  sum  exceeding 
$100,  and  make  it  returnable  to  city  court  of 
Brunswick  in  Glynn  county.  Howard  Supply 
Co.  t.  Bunn,  127  Ga.  663,  56  S.  E.  757.  The 
clause  of  the  act  providing  that  laws  applica- 
ble to  attachments  in  superior  court  sliould 
apply  "so  far  as  the  nature  of  the  city  court 
will  admit"  did  not  refer  to  its  territorial 
limitations  so  as  to  prevent  the  return  to 
it  of  attachment  issued  in  another  county. 
Id. 

33.  Under  Comp.  Laws,  §  10,761,  the  return 
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and  must  show  that  the  property  attached  was  that  of  the  defendant,^*  and  mu^l 
describe  or  enumerate  it.''  The  return  is  at  least  prima  facie  evidence  that  the 
property  enumerated  therein  was  attached,"*'  and  its  effect  in  this  regard  is  not 
affected  by  a  further  recital  of  the  taking  of  statutory  steps  to  preserve  the  attach- 
ment.^' The  return  may  be  amended,"*  but  an  amended  return  will  not  relate' 
back  to  validate  a  judgment  entered  when  no  legal  levy  appeared  to  have  been 
made.^^  The  failure  of  an  amended  return  to  repeat  a  recital  of  the  original 
return  does  not  necessarity  negative  such  recital.^" 

§  11.  Custody,  sale,  redelivery,  or  release  of  attached  properii/.*'^ — On  a  mo- 
tion to  tax  the  expenses  of  keeping  to  the  defendant  he  may  oppose  it  on  any 
ground  not  previously  adjudicated  against  him,*^  and  since  such  expenses  do  not 
become  costs  until  allowed  by  the  court,  the  defendant  is  not  precluded  as  to  them 
by  previous  taxation  of  the  costs  of  the  action.*^  The  defendant  is  not  liable  for  the 
expense  of  keeping  property  which  does  not  belong  to  him.**  The  attachment  plain- 
tiff is  not  lialjle  for  the  negligence  of  the  officer  in  the  care  of  property  unless  the 
attachment  was  wrongfully  sued  out,*''  nor  is  he  liable  for  damages  accruing  from  a 
delay  in  the  sale  when  he  did  not  cause  such  delay.*®  The  defendant  cannot  com- 
plain that  the  sale  was  not  made  by  the  proper  officer  where  he  is  not  harmed  by 
the  departure  from  the  regular  procedure.  The  officer's  deed  to  attached  realty 
takes  effect  as  of  the  date  of  the  levy.*^ 

Upon  filing  the  statutory  undertaking  the  defendant  is  entitled  to  the  pos- 
session of  the  property,*^  and  such  right  may  be  enforced  by  an  action  for  con- 
version.*^ 

§  12.  Forthcoming  bonds  and  receipts.^^ — The  bond  must  be  sealed  ^^  and 
approved  ^^  as  required  by  the  statute.     In  the  absence  of  frattd  '^  the  agreement 


of  service  on  agent  of  nonresident  owner 
of  logs  attached  may  be  made  before  the  re- 
turn day  where  such  owners  are  not  parties 
to  the  action.  Pepin  v.  Nalt  [Midi.]  112  N. 
\V.  959. 

34.  Return  of  writ  levied  on  property  of 
two  defendants  as  having  been  levied  on 
property  of  "defendant"  is  insufficient  to  sus- 
tain judgment  on  attachment  against  either 
defendant.  Albright-Prior  Co.  v.  Pacific  Sell- 
ing Co.,  126  Ga.  498.  55  S.  E.  251. 

35.  Levy  on  barrels  "each  about  half  full" 
held  levy  on  barrels  and  contents.  Parham 
&  Co.  V.  Potts-Tliompson  Liquor  Co.,  127  Ga. 
303,  56  S.  E.  460. 

36.  In  suit  against  officer  holding  execu- 
tion for  failure  to  demand  within  tliirty  days 
after  judgement,  the  property  attached  from 
the  officer  who  made  the  attachment,  and 
thus  preserve  the  latter's  liability  to  the 
plaintiff  in  the  manner  required  by  statute. 
Kelly  V.  Tarbox  [Me.]   66  A.  9. 

37.  Recital  of  filing  of  attested  copj'  of  re- 
turn in  office  of  tlie  clerk  of  the  town  in 
which  tlie  attachment  was  made  as  provided 
by  Rev.  St.  c.  83,  §  27,  held  not  to  show  that 
officer  did  not  take  property  into  possession 
or  that  he  did  not  make  an  attachment. 
Kelly  v.  Tarbox  [Me.]   66  A.  9. 

38.  30.  Albright-Prior  Co.  v.  Pacific  Selling 
Co.    [Ga.]    55'  S.   E.  251. 

40.  In  attachment  under  Comp.  Laws, 
§  10,761,  relating  to  logging  leins,  an 
amended  return  reciting  that  the  owners  of 
the  logs  were  not  found  in  the  state,  without 
reference  to  their  nonresidence,  did  not  nega- 
tive a  recital  of  nonresidence  in  tlie  original 
return  so  as  to  render  service  on  an  agent 
9  Curr.  L.—  X9. 


and  return  before  the  return  day  premature. 
Pepin  V.  Nalt  [Mich.]  112  N.  W.  959. 

41.  See  7  C.  L.  308. 

42,  43,  44.  Beeman  &  Cashin  Mercantile 
Co.  V.  Sorenson   [Wyo.]    89  P.  745. 

45.  McFadden  v.  Sims  [Tex.  Civ.  App.] 
10  Tex.  Ct.  Rep.  757.  97  S.  M^.  335. 

46.  Delay  of  officer.  Bell  v.  Thompson 
[Ky.]   102  S.  W.  830. 

47.  Takes  precedence  over  deed  executed 
by  debtor  in  meantime.  Martinovich  v.  Mar- 
sicano  [Cal.]  89  P.  333.  Defendant  not  harmed 
by  sale  of  property  by  commissioner  as  in 
equity  instead  of  by  sheriff  upon  venditioni 
exponas,  since  he  has  the  right  to  object  if 
the  sale  does  not  bring  a  fair  price,  whereas 
he  would  have  no  such  right  on  a  sale  by  the 
sheriff.  Lemly  v.  Ellis,  143  N.  C.  200,  55  S.  E. 
629. 

48.  Filing  of  statutory  bond  for  dissolu- 
tion terminates  plaintiff's  right  to  possession 
under  attachment.  Pearne  v.  Coyne,  79  Conn. 
570,    65    A.    973. 

49.  Pearne  v.  Coyne,  79  Conn.  570,  65  A. 
973.  Where  officer  held  property  as  agent  for 
creditor,  verdict  was  properly  rendered 
against  both.  Id.  Instruction  that  measure 
of  damages  was  value  at  date  of  attacliment 
instead  of  date  of  dissolution  by  filing  of 
bond  held  harmless  where  it  did  not  appear 
tltat  values  were  different  a,t  the  different 
dates.     Id. 

50.  See  7  C.  L.  308. 

51.  Dissolution  bond.  Pierce  Co.  v.  eas- 
ier   [Mass.]     80    X.    E.    494. 

52.  Where  forthcoming  bond  was  not  ap- 
proved by  court,  as  required  by  Rev.  St.  1899, 
§    n-i.   Ann.    St.    1906,   p.    501,    the   attachment 
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as  evidenced  by  an  officer's  receipt  cannot  be  affected  by  a  prior  agreement  to 
enter  into  a  different  contract"  and  cannot  be  changed  or  altered  by  a  paroil 
a.sreement,'"''  and  the  parties  thereto  are  estopped  to  deny  the  recitals  thereof."'' 
AMien  the  filling  out  and  the  execution  of  a  dissolution  bond  constitute  a  single 
transaction,  the  order  of  the  several  steps  taken  is  immaterial."  The  bond  is  not 
necessarily  vitiated  by  irrelevant  and  superfluous  recitals.^^  Whether  sureties  are 
released  by  the  failui-e  to  enter  an  order  condemning  the  property  for  the  satisfac- 
tion of  the  debt  depends  upon  the  provisions  of  the  statute  and  the  terms  of  the 
bond."  A  waiver  of  exemptions  in  the  bond  is  not  affected  by  the  filing  of  a  claim 
for  exemption  in  the  attachment  suits.*"'  A  judgment  awarding  the'  property  to  an 
interpleading  claimant  discharges  the  obligation  of  a  forthcoming  bond.^^  In  an 
action  on  the  bond  the  due  execution  of  the  bond  must  be  proved  by  the  plaintiff,^- 
and  a  pruna  facie  case  is  then  made  out  by  proof  of  refusal  to  deliver,''^  the  plaintiff 
not  being  bound  to  prove  that  the  debt  has  not  been  satisfied.®*  The  time  of  the 
demand  for  delivery  of  the  property,  whether  before  or  after  the  judgment  against 
the  attachment  debtor,  is  not  of  the  substance  of  the  cause  of  action,""  though  it  may 
affect  the  damages  recoverable.^®  In  any  event  defects  in  this  regard  relate  merely 
to  matters  of  form  and  may  be  waived.®^  Remedies  available  to  enforce  tlu^  oIj- 
ligations  of  a  statutory  bond  do  not  apply  where  the  bond  is  so  effective  as  to  be  only 


was  not  dissolved,  and  special  execution 
thereafter  issued  was  proper.  Wise  Coal  Co. 
V.  Columbia  Lead  &  Zinc  Co.,  123  Mo.  App. 
249,  100  S.  W.   680. 

53.  Defense  in  action  on  officer's  receipt 
that  It  was  agreed  between  plaintiff  and  de- 
fendant that  latter  should  sign  receipt  as  di- 
rector of  corporate  owner  of  property  at- 
tached and  should  not  be  bound  individually 
held  insufficient  to  raise  any  issue  of  fraud 
in  procurement  of  individual  signature. 
Dejon  V.  Street,  79  Conn.  333,  65  A.  145. 

54.  Prior  agreement  that  one  who  signed 
receipt  individually  should  sign  a  receipt  in 
capacity  of  director  of  corporation  whose 
property  was  attached.  Dejon  v.  Street,  79 
Conn.  333.  65  A.  145. 

55.  Parol  agreement  that  one  who  signed 
receipt  individually  should  be  held  liable 
only  in  an  official  capacity  held  not  to  re- 
lieve from  individual  liability.  Dejon  v. 
Street,  79  Conn.  333,  65  A.  145. 

56.  Recital  that  parties  were  estopped  to 
deny  that  property  was  owned  by  attachment 
defendant.  Dejon  v.  Street,  79  Conn.  333,  65 
A.  145.  Recitals  as  to  value  of  property  at- 
tached. Id.  Agreement  in  receipt  that  par- 
ties shall  be  estopped  to  deny  ownership  and 
value  of  attached  property  held  valid.     Id. 

57.  Immaterial  whether  seal  be  affixed  be- 
fore or  after,  in  point  of  time,  the  signature, 
or  whether  a  seal  previously  affixed  by  an- 
other is  adopted  by  signer  or  Is  affixed  by 
another  at  his  request  after  signature. 
Pierce  Co.  v.  Casler  [Mass.]  80  N.  E.  494. 
Not  necessary  for  sealing  to  take  place  be- 
fore approvai  by  magistrate.     Id. 

58.  Where  attachment  against  partner- 
ship was  levied  on  property  of  one  of  part- 
ners, and  subsequent  attachment  was  levied 
on  property  of  other  partner,  a  replevy  bond 
given  by  the  latter  was  not  vitiated  by  re- 
citals of  first  attachment  and  by  being  made 
tr.  plaintiff's  in  both  attachments,  it  being 
evident  that    It   was    Intended    to   cover    only 


property  levied  on  under  second  attachment. 
Haas  V.  Cook  [Ala.]   41  So.  731. 

59.  In  absence  of  statute  requiring  such 
order  in  order  to  create  attachment  lien, 
failure  to  enter  such  order  in  entering  per- 
sonal judgment  against  defendant  does  not 
release  sureties  on  replevy  bond  conditioned 
merely  for  surrender  of  property,  and  execu- 
tion may  Issue  on  default  of  such  bond  not- 
withstanding failure  to  enter  order  against 
property.  Reynolds  v.  Williams  [Ala.]  44  So 
406. 

60.  Execution  on  default  of  replevy  bond 
will  not  be  superseded  in  such  case.  Rey- 
nolds V.  Williams  [Ala.]   44  So.  406. 

61.  Bond  conditioned  to  satisfy  any  judg- 
ment against  attachment  defendant  or,  in 
alternative,  to  have  property  forthcoming. 
Ourand  v.  Johnson,  6  Ind.  T.  361  98  S  W 
127. 

02.  Instruction  in  action  on  dissolution 
bond,  that  bond  was  presumed  to  be  correct 
and  burden  was  on  defendant  to  show  that 
it  was  not  properly  sealed  held  to  mean  that 
defendant  who  had  set  up  material  alteration 
by  affixing  seals  after  delivery  had  burden 
of  proof  as  to  such  defense.  Pierce  Co.  v. 
Casler   [Mass.]   80  N.  E.  494. 

63.  Action  on  officer's  receipt.  Dejon  v 
Street,  79  Conn.   333,  65  A.   145. 

64.  This  is  matter  of  affirmative  defense. 
Dejon  v.  Street,  79  Conn.  333,  65  A.  145. 

65.  Allegation  of  a  demand  made  during 
the  continuance  of  the  attachment  lien  may 
be  sustained  by  proof  of  demand  made  either 
before  or  after  judgment  against  the  attach- 
ment debtor.  Dejon  v.  Street,  79  Conn.  333 
65   A.   145. 

66.  Damages  not  affected  where  amount 
of  judgment  exceeded  agreed  valuation  of 
property  attached.  Dejon  v.  Street,  79  Conn. 
333,  65  A.   145. 

67.  By  falling  to  demur  and  by  denying 
allegation  as  made  and  going  to  trial  on 
merits.  Dejon  v.  Street,  79  Conn.  33,  65  A. 
145. 
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a  coinmon-law  bond.^^^     The  verdict  in  an  action  on  a  dissolution  bond  should  be  for 
the  amount  of  the  penalty.^^ 

A  void  levy  is  not  validated  by  the  execution  of  a  replevy  bond.'° 
§  13.     Lien  or  other  consequences  of  levij.'^^ — The  scope  of  an  attachment  lien 
in  so  far  as  it  relates  to  priorities  between  such  lien  and  other  liens  or  claims  is 
treated  in  the  next  succeeding  section,  as  is  also  the  effect  of  an  attachment  as  a 
waiver  of  other  liens.'^^ 

§  14.  Conflicting  levies  and  liens,  and  hostile  claims.''^  A.  Priorities  in  gen- 
eral.''^— An  attachment  reaches  only  the  debtor's  interest  in  the  property,"  and  is 
subject  to  all  prior  liens  and  claims,  whether  legal  ^«  or  equitable."  An  equitable 
lien  in  favor  of  the  attaching  creditor  is  waived  by  the  attachment/^  as  is  also 
any  other  inconsistent  lien.'^^  The  effect  of  failure  to  record  an  equitable  lien  or 
interest  depends  upon  the  provisions  of  the  various  recording  acts.*"  Priorities 
cannot  be  affected  by  amendment  of  the  attachment  papers.^^ 


CS.  Rev.  St.  1895,  §  214,  providing  that 
when  defendant  has  replevied  the  property, 
judg-ment  in  favor  of  plaintiff  shall  be  en- 
tered against  defendant  and  sureties  for 
amount  of  judgment,  interest,  and  costs,  or 
for  value  of  property,  does  not  apply  wliere 
bond  so  entirely  fails  to  comply  with  article 
204  as  to  be  only  a  common-law  bond  but 
judgment  may  be  rendered  for  foreclosure 
of  attachment  against  attached  property  pro- 
vided same  can  be  found.  Elrod  v.  Rice 
[Tex.  Civ.  App.]   99  S.  W.  73 


69. 
494. 

70. 
781. 

71. 

72 


Pierce  Co.  v.   Casler   [Mass.]    80  N.   E. 
Jones   v.    Baxter,    146    Ala.    620,    41    So. 


See  7  C.  L.  309. 

See   post,    §   14,   Conflicting  Levies  and 
Liens  and  Hostile  Claims. 

73.  .See  7  C.  L.  309,  313. 

74.  See  7  C.  L.  309. 

75.  Seward  &  Co.  v.  Miller  [Va.]  55  S.  E. 
681.  Principal's  money  deposited  in  agent's 
name  to  enable  latter  to  pay  former's  debts 
is  not  reached  by  attacliment  for  agent's 
personal  debts.  Anderson  v.  Taylor  [Iowa] 
108  N.  W.  1051. 

76.  Relationship  between  attachment 
debtor  and  purchaser  at  prior  execution  sale, 
and  fact  that  property  was  in  debtor's  hands 
and  that  he  was  selling  it,  held  insufficient 
to  show  transfer  by  sucli  purchaser  to  debtor 
so  as  to  render  property  liable  to  attachment 
for  debts  of  latter.  Lipschit  v.  Halperin,  53 
Misc.^2»0,  103  N.  Y.  S.  202.  Bank  discounting 
purcliase-money  draft  with  bill  of  lading  at- 
tached acquires  right  superior  to  that  of  sub- 
sequent attaching  creditor  of  the  maker  of 
the  draft.  Seward  &  Co.  v.  Miller  [Va.]  55  S. 
E.  681.  As  regards  the  recording  acts,  Code, 
§  2465,  the  bank  is  at  least  a  mortgagee  in 
possession  and  is  not  affected  thereby.  Id. 
Wlaere  car  of  foreign  railroad  company  is 
sent  into  state  over  road  of  domestic  com- 
pany under  agreement  that  latter  may  re- 
load it  for  its  return  trip;  the  right  of  the 
domestic  company  to  reload  the  car  and  to 
use  it  for  transportation  of  sucla  load  is  su- 
perior to  rights  of  creditor  of  owner  of  the 
car  under  attachment  at  law.  Southern 
Flour  &  Grain  Co.  v.  Northern  Pac.  R.  Co., 
127  Ga.  626,  56  S.  E.  742. 

77  Waterman  v.  Buckingham,  79  Conn. 
286,  64  A.  212.  Attachment  subject  to  trust 
resulting    from   claimant's    having   furnished 


purchase-money  under  agreement  that  prop- 
erty was  to  be  conveyed  to  him  as  security. 
City  Nat.  Bk.  v.  Crahan  [Iowa]  112  N.  W.  793. 
Evidence  held  to  sustain  finding  that  inter- 
vener had  equitable  lien  on  property.  Id. 
Where  consignee  sold  goods  while  in  tran- 
situ, drew  draft  on  purchaser  and  had  same, 
with  bill  of  lading  attached,  discounted  by 
a  bank,  one  who  subsequently  purchased  the 
goods  from  the  agent  of  the  consignee  in 
consideration  of  payment  of  the  draft,  the 
first  purchaser  having  refused  payment  and 
rejected  the  goods,  acquired  the  rights  of 
the  bank  as  against  an  attachment  creditor 
of  the  consignee,  regardless  of  the  right  of 
the  agent  to  resell  the  property  as  belong- 
ing to  his  principal.  Seward  &  Co.  v 
Miller  [Va.]  55  S.  E.  681. 

78.  City  Nat.  Bk.  v.  Crahan  [Iowa]  112  N. 
W.  793. 

79.  Pasturer's  lien  under  Wilson's  Rev.  & 
Ann.  St.  Okl.  1903,  C.  3,  §§  108,  110,  is  simi- 
lar to  a  chattel  mortgage  and  is  inconsistent 
with  attachment  by  same  person  and  hence* 
is  waived  by  such  attachment.  Crismon  v. 
Barse  Livestock  Commission  Co.,  17  Okl.  117 
87  P.  876. 

80.  See  post,  this  section  and  subsection, 
subdivision  Between  Attachments  and  Con- 
veyances in  General.  Such  acts  held  not  ap- 
plicable to  trust  resulting  from  purchase 
of  land  with  claimant's  money  under  agree- 
ment to  convey  to  him.  City  Nat.  Bk.  v.  Cra- 
han [Iowa]  112  N.  W.  793.  Not  applicable  to 
trust  resulting  from  investment  by  attach- 
m.ent  debtor  of  claimant's  money  in  property 
attached.  Waterman  v.  Buckingham,  79 
Conn.  286,  64  A.  212.  Attaching  creditor  who 
did  not  extend  credit  on  faith  of  debtor's 
ownership  or  record  title  held  not  bona  fide 
purchaser  for  value  as  against  owner  of 
equitable  interest.  Id.  One  whose  money 
was  invested  by  attachment  debtor  in  prop- 
erty attached  not  estopped  to  assert  result- 
ii;g  trust.  Id. 

SI.  Where  attachment  against  firm  in 
firm  name  was  levied  on  property  of  indi- 
vidual member,  an  amendment  making  the 
attachment  against  individual  members  also 
could  not  affect  rights  of  intervening  attach- 
ment creditor  whose  attacliment  was  against 
firm  and  its  members  and  who  had  realized 
thereon  from  property  of  such  individual 
member.     Haas  v.  Cook  [Ala.]  41  So.  731. 
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Between  attachments  and  conveyances  in  general.^^ — Where  a  conveyance  by 
the  debtor  is  not  vitiated  by  fraud,^^  it  takes  precedence  over  a  subsequent  attach- 
ment,^* subject,  of  course,  to  the  provisions  of  the  recording  acts."^ 

Between  attachments  and  mortgages.^^ — An  attachment  levied  subsequently 
to  the  recording  of  a  mortgage  is  subject  to  the  mortgage.*'  A  mortgag-ee 
in  possession  is  not  affected  by  the  recording  acts.^f  An  assignment  for  creditors 
which  has  been  accepted  by  the  assignee  and  the  creditors  is  superior  to  a  subse- 
quent attachment.^^''  The  rights  of  a  foreign  assignee,  as  against  attaching  cred- 
itors, depend  upon  the  nature  of  the  assignment,  possession  of  property,  notice  and 
residence  of  the  attaching  creditors."" 

Between  attachments  and  receivers.^'^ — Property  in  the  hands  of  a  receiver 
is  not  subject  to  attachment,®-  and  while  a  release  of  the  property  from  bankruptcy 
proceeding  leaves  the  property  subject  to  the  claims  of  attaching  creditors,®^ 
it  is  not  subject  to  attachment  wliile  still  in  the  hands  of  the  receiver,^*  Init  the  court 
will  consider  the  attachments  served  on  the  receiver  as  notices  of  clahns  addressed 
to  the  court  through  its  receiver  and  will  distribute  the  funds  according  to  general 
principles  of  ]a'«  .^^ 

Effect  of  hanl'ruptcy  proceedings.^^ — An  adjudication  in  bankruptcy  vacate? 
all  attachments  levied  within  four  months  prior  to  the  filing  of  the  petition  in 


82.  See  7   C.  L.   313. 

83.  Evidence  held  not  to  show  conclu- 
sively that  interpleader  received  property 
under  fraudulent  conveyance.  Handlin-Buck 
Mfg-.  Co.  V.  V\''endelkin  Court  Co.  [Mo.  App.] 
101  S.  W.  702. 

84.  V\^here  undisputed  evidence  showed 
that  property  had  been  sold  to  claimant  who 
was  in  possession  througli  his  agents  at  time 
of  attachment,  verdict  was  properly  directed 
for  claimant.  Tillar  v.  Liebke,  78  Ark.  324, 
95  S.  W.  769.  Symbolical  delivery  of  logs 
to  purchaser  according  to  usage  in  regard 
to  such  matters  held  sufficient  to  exempt 
logs  from  attachment  as  property  of  seller. 
Chaney  v.  Southerland-Innes  Co.,  80  Ark.  572. 
98  S.  W.  967.  See  Forestry  and  Timber,  7 
C.  L.  1737. 

85.  "Where  at  time  of  attachment  of  realty 
more  than  five  days  had  elapsed  since  exe- 
cution of  claimant's  deed,  the  attacliment 
took  precedence  over  the  deed..  Hains  v. 
Connell  [Or.]  87  P.  265.  Under  B.  &.  C.  Comp. 
§  301,  requiring  sheriff  on  attaching  realty 
to  deliver  to  county  clerk  a  certificate  con- 
taining the  title  of  the  cause,  names  of  the 
parties,  etc.,  the  title  and  names  need  not  be 
stated  in  the  caption  of  the  certificate  if 
they  are  contained  in  the  body  thereof.  Id. 
Where  lis  pendens  was  filed  pursuant  to  Code 
1S87,  §  3566  [Code  1904,  p.  1903],  an  attach- 
ment against  property  as  belonging  to  an  or- 
iginal vendor  took  precedence  over  a  deed 
executed  by  him,  subsequently  to  the  attach- 
ment, to  one  to  whom  his  vendee  had  sold 
the  property  by  verbal  contract.  Breeden  v. 
Peale  [Va.]  55  S.  E.  2. 

86.  See  7  C.  L.  309. 

87.  Crismon  v.  Barse  Livestock  Commis- 
sion Co.,  17  Okl.  117,  8  7  P.  876.  Rev.  St.  1899, 
§  1024,  Ann.  St.  1906.  p.  886,  prohibiting  for- 
elgrn  oorporntlonn  from  mortgaging  their 
property  to  the  injury  of  resident  creditors, 
does  not  give  an  attaching  creditor  priority 
where  there  is  no  evidence  tiiat  his  claim 
was  in  existence  when  the  mortgage  was 
recorded.  Handlin-Buck  Mfg.  Co.  v.  Wendel- 
kln  Const.  Co.  [Mo.  App.]  101  S.  W.  702.  Evi- 
dence  held   not   conclusive    that   interpleader 


took  possession  under  foreign  mortgage  in- 
stead of  bill  of  sale.     Id. 

88.  Seward  &  Co.  v.  Miller  [Va.]  55  S.  E. 
681. 

89.  Where  assignee,  who  was  also  a  cred- 
itor, signed  the  deed  of  assignment  and  also 
took  possession  of  the  goods,  such  signature 
constituted  acceptance  both  as  assignee  and 
creditor  and  tlie  goods  were  not  attacli- 
able  in  specie  by  other  creditors.  Reddy  v. 
Raymond  [Mass.]  SO  N.  E.  484. 

90.  Rights  of  foreign  assignee  or  receiver 
to  aid  of  courts  in  obtaining  possession  of 
property  and  his  rights  as  against  resident 
and  nonresident  attaching  creditors  deter- 
mined.    Smith  v.  Berz,   125   111.  App.   122. 

91.  See  5  C.  L.  31. 

92.  In  re  John  L.  Nelson  &  Bro.  Co.,  149  F. 
590.  Money  in  hands  of  ancillary  receiver  in 
bankruptcy  proceedings  instituted  in  anotlier 
state.  Id.  Proceeds  of  bankrupt's  exemp- 
tion not  attachable  in  hands  of  receiver  even 
by  attachment  issued  on  judgment  with 
waiver.     In   re  Renda.   149   F.   614. 

93.  By  order  deciding  that  owner  is  not 
subject  to  bankruptcy.  In  re  John  L.  Nelson 
&  Bro.  Co.,  149  F.  590.  *    „ 

94.  Hence  creditors  who  attached  after 
order  declaring  owner  not  subject  to  bank- 
ruptcy was  entered  acquired  no  priority  over 
creditor  who  attached  before  entry  of  such 
order.  In  re  John  L.  Nelson  &  Bro.  Co.,  149 
F.    590. 

9.1.  Fund  awarded  to  resident  attaching 
creditor  as  against  foreign  assignee  for 
creditors.  In  re  John  L.  Nelson  &  Bro.  Co., 
149  F.  590.  As  between  several  resident  at- 
taching creditors  fund  was  awarded  to  the 
one  whose  attachment  was  first  served  on  re- 
ceiver, with  permission  to  Junior  attaching 
creditors  to  contest  the  senior  creditor's 
claim  on  any  grounds  except  date  of  attach- 
ment. Id.  Federal  court  could  not  recog- 
nize in  favor  of  resident  wage  earners  pref- 
erences given  by  bankruptcy  act  and  b\- 
foreign  insolvency  act,  but  not  recognized 
in  the  state  in  which  court  was  sitting.     Id. 

96.     See  7  C.  L.  310. 
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Ijankruptev/'  and  a  judgment  thereafter  rendered  is  void  °^  and  may  be  vacated 
im  motion/^  even  after  the  expiration  of  the  term  at  which  it  was  rendered/  and 
Ihongh  there  was  service  on  and  appearance  by  the  defendant.^  The  right  of 
firm  creditors  to  attach  firm  property  is  not  affected  by  the  bankruptcy  of  one  of  the 
members  of  the  finn.^ 

(§  14)  B.  Procedure.  In  general.* — In  some  states  the  right  to  intervene 
in  the  attachment  proceedings  is  given  to  claimants/  parties  in  possession/  but 
a  claimant  cannot  intervene  as  being  interested  in  the  subject-matter  of  the  litiga- 
tion.' Parties  intervening  and  being  made  defendants  on  their  own  petition  are 
not  entitled  as  a  matter  of  right  to  subsequently,  withdraw  from  the  proceedings.* 
Except  in  so  far  as  the  validity  of  the  attachment  is  affected  by  the  title  to  the 
projiert}',  the  proceedings  on  the  attachment  and  on  the  claim  are  practically  in- 
dependent.^ Intervention  by  the  true  owners  confers  jurisdiction  to  adjust  and 
adjudicate  the  relative  claims  of  the  plaintiff  and  the  interveners/*'  but  when  plain- 
tiff has  no  claim  upon  the  land  as  against  the  interveners,  he  will  be  nonsuited." 
In  order  to  protect  the  rights  of  a  stakeholder  in  whose  hands  property  has  been 
attached  in  a  Federal  court,  such  court  will  compel  the  attachment  plaintiff  to 
appear  in  a  state  court  and  establish  his  rights  as  against  a  hostile  claimant  who 
lias  sued  the  stakeholder  in  the  state  court.^-  The  trustee  in  bankruptcy  is  a 
proper  party  to  a  motion  to  vacate  an  attachment  as  having  been  levied  within  four 
months  prior  to  the  filing  of  the  petition  in  banlo'uptcy.^-'' 

The  right  of  a  claimant  to  move  for  the  dissolution  or  vacation  of  the  at- 


97.  Bankr.  Act,  July  1,  1898,  c.  541,  §  67f, 
30  Stat.  565,  U.  S.  Comp.  St.  1901,  p.  3450. 
AVise  Coal  Co.  v.  Columbia  Lead  &  Zinc  Co. 
[Mo.  App.]    100   S.  Vr.   680. 

98.  Judgment  in  such  attachment  proceed- 
ing's rendered  ofter  such  adjudication  is 
absolutely  void.  So  far  as  it  sustains  the 
attachment,  and  all  subsequent  orders  for 
inforcement  of  such  judgment  are  also  abso- 
lutely void.  Wise  Coal  Co.  v.  Columbia  Lead 
&  Zinc  Co.    [Mo.  App.]   100  S.  "Vi^   680. 

99.  1,  2.  T^'ise  Coal  Co.  v.  Columbia  Lead 
cL  Zinc  Co.    [Mo.  App.]    100   S.  W.   680. 

3.  Pelzer  Mfg.  Co.  v.  Pitts   [S.  C]   57  S.  E. 

4.  See  7  C.  L.  311. 

5.  Intervention  by  claimant  expressly  au- 
thorized by  Code,  §  3928.  City  Nat.  Bk.  v. 
Crahan   [Iowa]   112  N.  V\'.  793. 

6.  Under  Civ.  Code  1902,  §  255a,  providing 
for  intervention  by  party  in  possession  of 
property  attached,  a  domestic  railroad  com- 
pany may  Intervene  when  a  foreign  car 
loaded  with  interstate  freight  is  attached 
in  its  possession.  Shore  &  Bro.  v.  Baltimore 
&  O.   R.  Co.    [S.   C]    57   S.  E.   52  6. 

Retaining  bond  executed  by  claimant  pur- 
suant to  Kirby's  Dig.  §  3268,  is  not  forfeited 
until  after  issue  of  execution  on  original 
judgment  against  defendant,  the  practice  be- 
ing that  if  claimant  then  refuse  to  deliver 
property  to  officer  holding  such  execution 
the  bond  is  forfeited  and  has  effect  of  judg- 
ment for  appraised  value,  and  hence  where 
there  lias  been  no  apprai-sement  upon  execu- 
tion of  retention  bond,  no  judgment  can  be 
entered  against  the  claimants  in  the  proceed- 
ings on  the  interplea,  and  plaintiff  must  re- 
sort to  action  on  the  bond.  Faulkner  &  Co. 
V.  Cook  [Ark.]  103  S.  "U'.  384.  Kirby's  Dig. 
§  3268,  providing  for  appraisement  of  prop- 
erty upon  execution  of  retaining  bond  by 
claimant,  does  not  contemplate  appraisement 


by  jury  on  trial  of  issues  presented  by  inter- 
pleas.     Id. 

7.  Code,  §  50a,  giving  one  interested  in 
subject-matter  of  litigation  right  to  inter- 
vene, does  not  authorize  one  who  is  inter- 
ested in  property  attached  to  intervene  in 
the  attachment  proceedings,  the  subject  mat- 
ter of  such  litigation  being  the  debt  claimed 
by  plaintiff  from  defendant  and  the  grounds 
of  attachment  and  not  the  property  attached. 
Danker  v.  Jacobs  [Neb.]  112  N.  W.  579. 

S.  Especially  where  their  peititon  alleges 
agency  between  plaintiff  and  themselves 
which  is  admitted  by  plaintiff,  thus  calling 
for  accounting.  Morrison  v.  New  Haven  & 
Wilkerson  Min.  Co.,  143  N.  C.  251,  55  S.  E. 
611. 

9.  Under  Civ.  Code  1895,  §  4574,  a  claim 
may  be  interposed  either  before  or  after 
judgment  in  the  attachment  proceedings. 
Parham  &  Co.  v.  Potts-Thompson  Liquor  Co. 
[Ga.]  56  S.  E.  460.  Issues  on  claim  case  not 
affected  by  judgment  in  attachment  pro- 
ceedings. If  property  be  found  subject  to 
attachment,  the  necessity  of  judgment  in  at- 
tachment proceedings  is  not  dispensed  with, 
and  if  such  judgment  is  void  the  finding 
in  the  claim  case  stands  but  a  new  judgment 
n;ust  be  obtained.     Id. 

10.  V^'here  petition  for  intervention  al- 
leged that  plaintiff  was  intervener's  agent 
for  care  of  land  and  plaintiff  claimed  lien 
for  services.  Morrison  v.  New  Haven  &  W^il- 
kerson  Min.   Co.,   143   N.  C.   251,   55   S.   E.   611. 

11.  Morrison  v.  New  Haven  &  Wilkerson 
Min.  Co..  143  N.  C.  251,  55  S.  E.  611. 

13.  United  States  v.  Neeley,  146  F.  763. 
Rule  not  affected  by  fact  that  United  States 
iG  nominal  plaintiff  in  attachment  proceed- 
ings, where  it  disclaims  any  interest  in  the 
property     Id. 

13.  Wise  Coal  Co.  v.  Columbia  Lead  &  Zinc 
Co.  [Mo.  App.]  100  S.  W.  680. 
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tachment  is  treated  of  elsewhere/*  as  is  also  his  independent  remedies  for  a  wrong- 
ful levy  on  his  property.^^ 

Pleadings.^^ — A  claimant  interpleading  need  not  make  defense  in  the  original 
aetion.^^  Where  the  original  pleadings  of  the  claimant  are  sufficient  to  confer 
jurisdiction,  they  may  be  amended.^^  Where  the  complaint  in  an  action  on  a 
claimant's  bond  alleges  OA\Tiership  in  the  attachment  defendant,  such  ownersliip  is 
confessed  if  it  is  not  denied  by  the  answer. 

Evidence  and  questions  for  the  jury}^ — Where  the  claimant  proves  that  he 
acquired  the  title  to  the  property  prior  to  the  attachment,  the  burden  is  upon  the 
plaintiff  to  show  that  the  claimant  has  divested  himself  of  such  title.-"  Where  the 
issues  on  a  claim  are  required  to  be  made  up  under  the  direction  of  the  court,  it 
has  an  implied  discretion  in  fixing  the  burden  of  proof.-^  Where  the  return  of  the 
officer  does  not  fully  describe  the  property,  its  character  may  be  shown  by  other 
evidence  on  the  trial  of  the  claim  case.^^  The  claimant  may  testify  generally  that  he 
owned  the  property  when  it  was  attached.^^  A  claimant  intervening  in  attachment 
proceedings  against  a  decedent's  estate  is  competent  to  testify  as  to  transactions 
with  the  decedent.^*  The  intervener's  interest  ^^  and  fraud  therein  ^^  are  questioned 
of  fact  to  be  disposed  of  as  such. 

Trial.^'' — Instructions,  as  in  other  proceedings,  must  be  authorized  by  the 
evidence  ^^  and  be  confined  to  the  issues.^^ 

Verdict  and  judgment. — The  forms  of  the  verdict  ^^  and  Judgment  ^^  are  fixed 
by  statute.^-  In  Ohio  the  property  may  be  released  from  a  judgment  in  favor  of 
the  claimant  by  the  execution  of  a  bond.^^ 


14.  See  post,  §  15A,  Release  or  Abate- 
ment; §  15B,  Validity  and  Grounds  for  Set- 
ting  Aside. 

16.     See  post,   §   18,  Wrongful  Attachment. 

16.  See  7  C.  L.  314. 

17.  Ourand  v.  Jornson,  6  Ind.  T.  361,  98  S. 
W.   127. 

18.  Affidavit  that  property  did  not  belong 
to  attachment  defendant  but  to  claimant  and 
that  latter  had  just  claim  thereto  held 
amendable  by  alleging  nature  of  claim  and 
that  it  was  a  mortgage  so  as  ■  to  conform 
to  Code  1896,  §  4145,  as  amended  by  Acts 
1900-01,  p.  106.  Witherington  v.  Gainer 
[Ala.]   43   So.   117. 

19.  See  7  C.  L.  315. 

20.  Burden  on  plaintiff  to  show  recon- 
veyance to  debtor  by  purchaser  at  prior  exe- 
cution sale.  Lipschitz  v.  Halperin,  53  Misc. 
280,   103  N.   Y.   S.   202. 

21.  See  statute  requiring  issues  to  be 
thus  made  up.  Pelzer  Mfg.  Co.  v.  Pitts 
[S.  C]  57  S.  E.  29.  Discretion  held  not 
abused  in  placing  burden  on  plaintiff.     Id. 

22.  Where  levy  w^as  on  barrels  "each 
about  half  full,"  evidence  was  admissible  to 
show  what  contents  were.  Parham  &  Co.  v. 
Potts-Thompson  Liquor  Co.  [Ga.]  56  S.  E. 
460. 

23.  Such  testimony  is  not  a  mere  conciu- 
slon.  Lipschitz  v.  Halperin,  53  Misc.  280,  103 
N.   Y,   S.   202. 

24.  Code,  §  4604,  does  not  apply  In  such 
case,  the  controversy  Involved  in  the  inter- 
vention being  between  the  Intervener  and 
the  attaching  creditor.  City  Nat.  Bk.  v. 
Crahan    [Iowa]    112  N.   W.   793. 

25.  Finding  of  couri  as  to  Intervener's 
Interest  held  to  have  force  of  verdict  and  not 
to  be  disturbed.  City  Nat.  Bk.  v  Crahan 
[Iowa]    112   N.   W.   793. 

20.  Rofu.sal  of  requested  declaration  of 
law   held   not   to   show   that  court  passed  on 


question  of  fraud  in  conveyance  to  inter- 
pleader as  question  of  law  instead  of  ques- 
tion of  fact.  Handlin-Buck  Mfg.  Co.  v. 
Wendelkin  Const.  Co.  [Mo.  App.]  101  S.  W. 
702. 

27.  See  7  C.  L.  316. 

28.  Instructions  on  fraudulent  convey- 
ances held  erroneous  as  not  applicable  undtr 
the  evidence,  there  being  no  evidence  that 
conveyance  to  claimant  was  fraudulent. 
Valdosta  Mercantile  Co.  v.  White  [Fla.]  4:; 
So.  633.  Where  Issue  as  to  ownership  was, 
at  claimant's  instance,  confined  to  question 
whether  certain  partnership  had  attachable 
Interest  in  property,  claimant  could  not  urge. 
in  support  of  negative  decision,  that  there 
was  no  evidence  of  individual  ownership  by 
one  of  partners.  Pelzer  Mfg.  Co.  v.  Pitts 
[S.  C]    57  S.  E.  29. 

29.  After  Judgment  against  defendant  and 
sustaining  the  attachment  the  claimant  is 
not  entitled  to  an  instruction  on  effeet  of 
purchase  of  goods  by  plaintiff  in  satisfaction 
of  his  claim,  no  such  issue  being  raised  b>- 
the  interplea.  Faulkner  &  Co.  v.  Cook  [Ark.] 
103  S.  W.  384. 

30.  A  verdict  "for  the  plaintiff  In  the- 
sum"  of  his  claim,  construed  as  finding  for 
him  on  issues  between  him  and  claimant,  the 
si.ecification  of  the  amount  being  treated  as 
surplusage.  Faulkner  &  Co.  v.  Cook  [Ark.] 
103  S.   W.   384. 

31.  Where  in  action  on  claimant's  bon.l 
against  defendant  in  attacliment  as  executor 
of  claimant's  estate  it  was  found  that  defend- 
ant was  owner  of  the  property.  Judgment 
should  have  been  rendered  against  him  a.'^ 
executor.  Reiss  v.  Pfeiffer,  117  App.  Div.  880, 
1C3  N.  Y.  S.  478. 

32.  Rev.  St.  1892.  §  1199.  Valdosta  Mer- 
cantile Co.  V.  White   [Fla.]   42  So.  633. 

33.  Undertaking     given     for     benefit     of 
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Appeal— When  a  claimant  does  not  appeal  from  the  denial  of  his  motion  to 
dissolve,  grounds  urged  in  support  of  such  motion  cannot  be  considered  in  support 
of  an  instruction  complained  of  on  an  appeal  from  a  judgment  in  his  favor  on  the 
trial  of  the  claim.^* 

§  15.  Enforcement  and  dissolution,  vacation,  or  abandonment  of  attach- 
ment. A.  Release  or  ah  at  cment.^^— An  attachment  may  be  dissolved  by  filing  a 
'  statutory  dissolution  bond,^^  by  filing  an  exemption  sehedule,^"  or  by  operation  of 
law  on  account  of  failure  to  take  subsequent  proceedings,  such  as  the  levy  of  execu- 
tion within  a  certain  time  after  judgment.^s  An  attachment  of  devised  realty  by  a 
creditor  of  the  devisee  is  not  affected  by  a  subsequent  order  of  distribution.^^ 

(§15)  B.  Validity  and  grounds  for  setting  aside. ^° — An  attachment  may  be 
dissolved  on  the  ground  of  lack  of  jurisdiction,"  or  on  the  ground  that  the  com- 
plaint in  the  original  action  is  incurably  inaufficient,*^  unless  the  attachment  is 
issued  on  summons  and  affidavit  alone  as  is  authorized  in  some  jurisdictions.*^  An 
attachment  will  not  be  dissolved  on  'account  of  the  consolidation  of  the  principal 
action  with  one  in  which  the  plaintiff  has  obtained  security,**  or  on  account  of  a 
variance,  as  to  the  amount  of  the  debt,  between  the  petition  in  the  main  action  and 
the  attachment  affidavit,*^  or  a  similar  variance  between  the  affidavit  and  the  writ,*** 
or  between  the  bond  and  petition.*''  As  a  general  rule  only  the  debtor  can  contest 
the  grounds  of  the  attachment,**  but  an  intervening  claimant  may  contest  the 
debtor's  ownership  of  the  property.*'* 

(§15)  C.  Procedure.^^ — The  merits  of  the  action  will  not  be  considered  on 
a  motion  to  dissolve  ^^  except  so  far  as  may  be  necessary  for  the  disposition  of  sucli 
motion,^^  but  such  a  trial  is  sometimes  provided  for  after  the  refusal  to  abate  the 


claimant  after  judgment  in  his  favor  as 
provided  by  Rev.  St.  1906,  §  5446,  takes  place 
of  attached  property  to  extent  of  interest 
claimant  may  establish  therein  in  suit  on 
the  undertaking,  and  value  of  such  interest, 
with  interest  from  date  of  delivery  of  un- 
dertaking, is  measure  of  claimant's  damages. 
Adamson  Co.  v.  Izor,  76  Ohio  St.  64,  80  N.  E. 
1037. 

34.     Pelzer  Mfg.  Co.  v.  Pitts  [S.  C]  57  S.  E. 


35. 
36. 

973. 
37. 

levy. 


See  7  C.  L.  310. 

Pearne  v.   Coyne,    79  Conn.    570,    65   A. 


Must    be    filed    within    ten    days    after 
where    notice    to    do    so    is    served    on 

debtor    at    time    of    attachment.      Gibson    v. 

People,  122  111.  App.  217. 

38.  Time  within  which  execution  is  re- 
quired by  Gen.  Laws  1896,  c.  256,  §  19,  to  be 
levied  on  attached  realty  in  order  to  prevent 
discharge  of  attachment,  is  computed  ac- 
cording to  Gen.  Laws  1896,  c.  26,  §  12, 
under  which  the  day  of  the  levy  is  excluded. 
Carroll  v.  Salisbury  [R.  I.]  65  A.  274.  "U^here 
rights  of  innocent  parties  have  not  inter- 
vened, a  valid  title  to  realty  may  be  acquired 
at  sale  under  execution  levied  after  the 
expiration  of  the  six  months'  limit  prescribed 
by  Gen.   Laws   1890   c.   256,    §   19.   Id. 

39.  Martinovich  v.  Marsicano  [Cal.]  89  P. 
333. 

40.  See    7    C.    L.    310. 

41.  Questions  of  nonresidence  of  debtor 
may  be.  contested  on  such  motion.  Aspell 
Wholesale  Grocery  Co.  v.  Meeker,  10  4  X.  Y. 
S.  493.  When  any  essential  jurisdictional 
fact  is  successfully  controverted,  the  attach- 
ment will  be  vacated.  Id.  Affidavits  pre- 
sented by  defendant  considered  and  held  to 
i^l.o^-  that  he  was  a  resident.  Id. 


43.  Pinkiert  v.  Kornblum  [Cal.  App.]  90 
P.  969.  When  complaint  is  not  amended  be- 
fore decision  on  motion  to  dissolve,  it  will 
be  deemed  not  susceptible  to  amendment.  Id. 

43.  Code  Civ.  Proc.  §  686.  Shepherd  v. 
Shepherd,  51  Misc.  418,400  X.  T.  S.  401.  At- 
tachment in  suit  in  judgment  not  effected 
by  failure  of  complaint  to  allege  expiration 
of  the  ten  years  from  docketing  of  judgment 
prescribed  by  Code  Civ.  Proc.  §  1913,  as  con- 
dition precedent  to  right  to  maintain  such 
suit.   Id. 

44.  Consolidation  of  suit  in  city  court 
with  one  in  supreme  court.  Goepel  v.  Rob- 
inson Mach.  Co.,  103  N.  Y.  S.  5. 

45.  Where  less  sum  is  claimed  in  affidavit 
tlian  in  petition.  Elrod  Bros.  &  Phillips  v. 
Rice  [Tex.  Civ.  App.]   99  S.  W.  733. 

46.  When  writ  merely  calls  for  interest  in 
addition  to  amount  claimed  in  affidavit,  the 
interest  will  be  held  to  run  only  from  date 
of  affidavit.  Elrod  Bros.  &  Phillips  v.  Rice 
[Tex.   Civ.  App.]    99   S.  W.   733. 

47.  When  bond  was  for  double  amount 
claimed  in  affidavit  but  petition  claimed  in- 
terest in  addition  thereto.  Elrod  Bros.  & 
Phillips  V.  Rice  [Tex.  Civ.  App.]   99  S.  W.  733. 

48.  Intervening  claimant  or  lienor  cannot. 
Danker  v.  Jacobs  [Neb.]  112  N.  W.  579. 
Code,  §  50a,  authorizing  intervention  by  one 
interested  in  subject-matter  of  litigation, 
does  not  authorize  contest  of  grounds  by 
claimant.  Id.  Creditor  who  has  acquired  no 
lien  cannot.  Haas  v.  Clark  [Ala.]  41  So. 
7S1. 

49.  On  motion  to  dissolve.  Morrison  v. 
New  Haven  &  Wilkerson  Min.  Co.,  143  N.  C. 
251,   55   S.   E.   611. 

r,0.     See  7  C.  L.  311. 

.'l.  .-^2.     Collins  V.  Stanley  [Wyo.]  S8  P.  620. 
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attachment.^^  On  a  motion  to  vacate  based  on  the  original  papers,  all  necessary 
inferences  must  be  construed  in  plaintiff's  favor  and  all  facts  stated  are  conceded."* 
As  a  general  rule  the  plaintiff  cannot  recover  wifhout  proving  his  claim/^  and 
where  default  judgment  is  authorized  the  authorizing  statute  must  be  strictly 
complied  with.^*^ 

EvidenceJ'' — The  burden  is  on  the  plaintiff  to  prove  the  grounds  of  the  at- 
tachment,^^ and  on  a  motion  to  dissolve  he  must  produce  additional  evidence  where 
the  grounds  are  denied  by  counter  aflfidavits.'^^  Matters  judicially  noticed  need  not 
be  proved. "^^  The  admissibility  and  sufficiency  of  evidence  presented  by  the  affidavit 
is  considered  elsewhere, "^^  as  is  also  the  sufficiency  of  the  evidence  to  support  the 
grounds  alleged. ^- 

Judgment  and  decree  or  order.*^^ — ^Where  the  defendant  makes  a  general  ap- 
pearance, a  personal  jttdgment  may  be  rendered  against  him,***  even  though  he 
has  executed  a  forthcoming  bond.^^  As  a  general  rule  a  default  judgment  cannot 
be  rendered.*"^  The  judgment  may  be  attached  on  jurisdictional  grounds  by  mo- 
tion even  after  the  term  at  which  it  was  rendered,^'  but  jurisdiction  to  sell  the  land 
of  a  nonresident  without  service  of  the  writ  on  him  personally  cannot  be  collator- 
ally  attacked.^^  A  motion  to  vacate  the  judgment  for  Avant  of  jitrisdiction  may 
be  amended  by  adding  additional  grounds  therefor.'^^  The  amount  collected  on  the 
attachment  should  be  credited  on  the  judgment  in  the  principal  actio7i.'° 

Appeal. '^'^ — Orders  to  discharge  or  refusing  to  discharge  attachments  may  be 

taken  up  on  petition  in  error  before  final  judgment.'-     Refusal  to  consider,   as 

Jll  timed,  a  motion  to  release  the  attached  property  as  v^xempt  is  not  a  final  order 

and  hence  is  not  appealable.     Grounds  of  dissolution  not  ttrged  below  will  not  be 

considered."^ 

§  16.     Other  remedies.'* — Contempt  proceedings  may  be  invoked  in  aid  of  an 


r.3.  Rev.  St.  1899,  §  407,  providing  that 
upon  sustaining  of  plea  in  abatement  to  at- 
tachment the  cause  shall  proceed  to  trial  on 
merits  as  if  originally  begun  by  summons 
alone,  applies  to  attachments  under  §  367  for 
debts  not  due  so  as  to  authorize  trial  on 
merits  after  maturity  of  cause  of  action. 
National  Tube  Works  Co.  v.  Ring  Refrigerat- 
ing &  Ice  Mach.  Co.,  201  Mo.  30,  98  S.  W.  620. 
Provision  of  §  407  relative  to  filing  of  bill  of 
exceptions  to  abatement  of  attachment, 
others  containing  the  attachment  in  force, 
does  not  affect  the  right  to  trial  on  merits 
but  relates  only  to  appeal  from  the  order  of 
abatement.  Id. 

54.  Allegation  tliat  defendant  is  a  foreign 
corporation  held  sufficient  on  such  a  motion 
to  vacate.  Mersereau  v.  Hirsch  Co.,  103  N.  Y. 
S.    577. 

55.  No.  default  judgment  allowable.  Civ. 
Code  1895,  §  4961,  not  being  appreciable  to 
attachments.  Peavy  v.  Atkinson,  108  Ga.  167, 
33  S.  E.  956. 

56.  Judgment  entry  must,  show  compli- 
ance with  Code  1896,  §  531,  requiring  service 
by  publication  of  order  to  authorize  default 
judgment  against  nonresident  attachment  de- 
fendant.    Trammell  v.  Guy  [Ala.]  44  So.  37. 

57.  See-  7  C.   L.   311. 

.%8.  Stone  Mill  Co.  v.  McWilliams,  121  Mo. 
App.    319,    98    S.    W.    828. 

59.  Collins    v.    Stanley    [Wyo.]    SS    P.    620. 

60.  Records  of  original  action  in  same 
court  in  which  judgment  sued  on  in  princi- 
pal action  was  rendered.  Shepherd  v.  Sliep- 
hcrd,   51  Misc.   418.   100   N.   Y.   S.   401. 


61.  See  ante,  §  C,  Affidavit  and  its  Suf- 
ficiency. 

63.  See  ante,  |  3,  Right  to  and  Grounds 
for  the  Writ. 

63.  See  7  C.  L.  312. 

64.  See  ante,  §  5,  Procedure  in  General, 
siibd.  Jurisdiction. 

65.  Bond  merely  for  return  of  property 
and  not  for  satisfaction  of  judgment  does 
not  preclude  personal  judgment  against  de- 
fondant  wlietlier  bond  be  valid  or  not.  Mo- 
shell  V.  Reed,  30  Ky.  L.  R.  10,  97  S.  W.  372. 

66.  See  ante,  this  section  and  subsection, 
subdivision    Procedure. 

67.  Was  rendered,  and  through  them  was 
service  on  and  appearance  by  defendant. 
Wise  Coal  C«  v.  Columbia  Lead  &  Zinc  Co. 
[Mo.  -\pp.]  100  S.  W.  680. 

68.  In  suit  to  sustain  sale  by  grantee  of 
defendant's  interest.  Burris  v.  Craig,  34 
Colo.    383,    S2   P.    944. 

69.  Albright-Prior  Co.  v.  Pacifiic  Selling 
Co.,    126   Ga.    498,    55    S.    E.    251. 

70.  Under  Rev.  St.  8198,  §§  3210,  3211. 
court  has  power  to  enter  satisfaction  of  such 
judgment  to  extent  of  such  credit.  Blake  v. 
Farrell  [Utah]   86  P.  805. 

71.  See  7   C.   L.   312. 

73.  Circuit  court  has  jurisdiction  to  re- 
view order  of  common  pleas  on  appeal  from 
judgment  of  justice  of  peace  overruling  mo- 
tion to  discliarge  of  attachment.  Nemit  v. 
Vargo,  8  Ohio  C.  C.    (N.  S.)    97. 

73.  Collins  V.  Stanley   [Wyo.]    88  P.  620. 

74.  See  7  C.  I..  313. 
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attachment."^^  Where  the  debtor's  interest  in  the  property  is  that  of  a  conditional 
vendee,  the  title  being  in  the  seller,  the  attaching  creditor  does  not,  under  his 
attachment,  acquire  any  of  the  remedies  of  the  seller,'^  and  where  he  claims  the 
rights  to  such  remedies  under  an  assignment  from  the  seller,  he  cannot  enforce 
them  without  performing  the  conditions  of  the  contract." 

§  17.  Wrongful  attachment ^ — The  attachment  plaintiff  is  liable  to  the  de- 
fendant for  a  wrongful  attachment '»  where  the  attachment  was  issued  without 
probable  cause,^"  but  be  will  not  be  liable  for  an  excessive  le\7  unless  he  advises, 
requires,  or  encourages  it.^^  According  to  the  circumstances  and  under  the  various 
statutes,  one  whose  property  has  been  levied  on  as  the  property  of  another  ^^  j^^^ 
sieveral  remedies,  regardless  of  any  question  of  malice  or  lack  of  probable  cause,^^ 
such  as  intervention  in  the  attachment  proceedings/*  an  action  for  damages  for  the 
trespass,-'^  trover,^''  replevin,^'  claim  for  damages  in  the  attachment  proceedings,^* 
t)v  injunction  to  restrain  the  attachment  proceedings'*^  or  a  sale  thereunder,^"  unless 
the  attachment  was  with.out  notice  of  the  claimant's  title,^^  or  his  title  is  vitiated 


75.  Court  has  inherent  power  to  punish 
for  contempt  for  moving'  attached  property 
beyond  its  jurisdiction,  attachment  writ  be- 
ing- a  mandate  within  Code  Civ.  Proc.  §  3343, 
subd.  3,  and  an  order  within  §  767,  and  the 
officer  levying  the  attachment  being  an  of- 
ficer charged  witli  duty  of  enforcing  tlie 
mandate  or  order,  Lowenthal  v.  Hodge,  105 
X.  Y.  S.  120.  Attorney  liable,  though  not 
served  with  writ,  where,  with  knowledge  of 
the  facts,  he  participated  in  tlie  removal  of 
the  attached  property.  Id.  Code  Civ.  Proc. 
§  655,  authorizing  sheriff  in  certain  cases  to 
maintain  action  in  aid  of  attachment,  does 
not  meet  case  where  both  property  and  cus- 
•todian  thereof  are  out  of  tlie  court's  juris- 
diction, and  in  such  case  the  court,  having 
jurisdiction  of  the  attorney  who  participated 
in  the  removal  of  the  property,  will  order 
him  to  bi»ing  it  back  within  the  jurisdiction 
on  penalty  of  being  in  contempt.  Id. 

76.  Under  Gen.  St.  1902,  §  834,  he  acquires 
only  rights  of  vendee,  and  hence  cannot  as- 
sert seller's  right  of  forfeiture.  Pearne  v. 
Coyne,  79  Conn.   570.  65  A.  973. 

77.  Could  not  claim  forfeiture  for  nonpay- 
ment of  installment  becomig  due  while  he 
held  possession  under  the  attachment  or 
otherwise,  since  condition  of  contract  was 
that  vendee  should  have  possession.  Pearne 
v.    Coyne,    79    Conn.    570,    65    A.    973. 

78.  See  7  C.  L.  316. 

~i).  Fact  that  sheriff  may  be  liable  for  al- 
lowing conversion  by  plaintiff  after  levy  does 
not  exempt  plaintiff.  Abernathy  v.  Meyer- 
Bridges  Coffee  &  Spice  Co.  [Ky.]  103  S.  W. 
342. 

80.  The  judgment  in  the  attachment  suit 
in  favor  of  the  defendant  therein  is  conclu- 
sive evidence  that  the  attachment  was 
wrongful.  McGill  v.  Fuller  &  Co.  [Wash.] 
8S  P.  1038.  Mere  fact,  however,  that  the  at- 
tachment was  wrongful  is  not  alone  sufficient 
to  sustain  the  action,  lack  of  probable  cause 
being  an  essential  element.  Id.  Malicious 
motion  and  favorable  termination  not  alone 
sufficient.  Cahoon  v.  Hoggan  [Utah]  86  P. 
763. 

Evirtence  held-  sufficient  to  go  to  jury  on 
probable  cause.  Pittsburg,  etc.,  R.  Co.  v. 
^Vakefield  Hardware  Co.,  143  N.  C.  54,  55  S. 
E.  422.  Judgment  for  the  plaintiff  in  the 
attachment    suit    is    conclusive    of    the    ques- 


tion   of    probable    cause.      Bell    v.    Thompson 
[Ky.]   102  S.  W.  830. 

81.  Pittsbtjrg,  etc.,  R.  Co.  v.  Wakefield 
Hardware  Co.,  143  N.  C.  54,  55  S.  E.  422. 

82.  Evidence  held  to  show  that  property 
was  subject  to  levy  as  belonging  to  defend- 
ant. Parham  &  Co.  v.  Potts-Thompson  Liquor 
Co.    [Ga.]   56  S.  E.   460. 

83.  Williams  v.  Inman  [Ga.  App.]  57  S.  E. 
1009. 

84.  See  ante.  §  14,  Conflicting  Liens  and 
Levies  and  Hostile  Claims. 

85.  If  an  attorney,  on  behalf  of  himself 
and  of  his  client,  causes  an  attachment  to 
be  levied  on  the  property  of  a  stranger, 
both  may  be  joined  as  joint  trespasse^rs  in  a 
suit  by  such  stranger.  Williams  v.  Inman 
[Ga.  App.]  57  S.  E.  1009.  A  grantee  of  the 
attachment  defendant  cannot  invoke  the  doc- 
trine of  1respa.ss  ab  initio  by  reason  of  acts 
of  the  sheriff  subsequent  to  the  levy,  as 
where  sheriff  levied  on  mortgaged  prop- 
erty, the  fact  that  he  sold  it  at  place  other 
than  that  advertised  did  not  deprive  him  of 
right  to  defend  action  of  trover  by  niort- 
gagee  on  ground  that  mortgage  was  fraudu- 
lent as  to  creditors.  Ryan  v.  Young  [Ala.] 
41  So.  954. 

86.  See  Ryan   v.   Young   [Ala.]    41   So.   954. 

87.  See  Smith  v.  Berz,   125   111.  App.   122. 

88.  Rev.  St.  1S95,  art.  5311,  providing  that 
one  availing  himself  of  provisions  thereof 
relating  to  method  of  asserting  claim  to  at- 
tached property  T\'aives  damages  on  account 
of  the  levy,  will  not  be  extended  to  claims 
for  damages  otherwise  asserted,  as  wliere 
claimant  is  made  defendant  in  attachment 
proceedings  and  recovers  judgment  for  the 
property,  damages  being  allowable  in  such 
case  against  the  officer.  Terry  v.  Webb 
[Tex.  Civ.  Apo.]    96  S.  W.  70. 

89.  See  Haines  v.  Connell   [Or.]   87  P.   265. 

90.  Where  entire  tract  owned  by  two  per- 
sons is  attached  for  debt  of  one,  but  only  the 
interest  of  the  defendant  is  exposed  for  sale, 
the  other  owner  is  not  affected  and  cannot 
corn-plain.  Burris  v.  Craig,  34  Colo.  383,  82 
P.  944. 

91.  Verbal  reservation  of  title  by  seller 
of  personalty  held  insufficient  to  give  him 
right  of  action  for  attachment  of  the  prop- 
erty, where  contract  of  sale  not  only  did  not 
re.«erve    title    or    any    lien    but    by    its    terms 
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by  fraud/^  or  the  identity  of  the  property  has  been  destroyed  by  confusion  with 
other  property  which  is  subject  to  the  levy,  and  the  claimant,  claiming  it  all,  re- 
fuses to  point  out  that  to  which  he  is  entitled,^^  or  is  unable  to  identify  it  so  that 
the  jury  may  make  a  proper  separation  with  reasonable  certainty.^*  The  officer  is 
protected  by  the  writ  so  long  as  he  keeps  Avithin  the  mandates  thereof  ^^  provided 
he  makes  a  proper  return  thereof,''*^  but  this  protection  does  not  extend  to  one 
at  whose  instance  the  attachment  is  issued  for  the  purpose  of  causing  the  trespass 
to  be  committed.®^ 

Pleading.^^ — An  allegation  that  the  plaintiff  owned  the  property  on  a  certain 
day  is  a  sufficient  allegation  of  ownership.^"  Actual  seizure  of  the  property  need 
not  be  expressly  alleged.^  It  seems  that  a  statutory  third  party  claim  is  not  essen- 
tial to  the  maintenance  of  a  suit  by  a  stranger  for  a  levy  on  his  property.-  The 
complaint  in  such  an  action  may  be  sufficient  as  against  a  general  demurrer  though 
it  states  a  cause  of  action  for  nominal  damages  only.^  Special  damages  must  be 
specially  alleged,*  and  money  paid  to  recover  possession  of  the  property  cannot  be 
recovered  in  the  absence  of  a  sufficient  allegation  of  duress."  Under  some  circum- 
stances damages  for  a  wrongful  attachment  may  be  recovered  by  way  of  set-off.*^  A 
cause  of  action  for  maliciously  suing  an  attachment  cannot  be  joined  with  one  on 
an  indemnifying  bond.'^ 

Evidence  and  questions  of  fact.f — The  burden  of  proving  the  wrongfulness  of 
the  attachment  is  on  the  party  alleging  it,®  and  so  also  as  to  an  allegation  of  fraud 
in  the  attachment,^"  and  one  who  has  confused  property  subject  to  levy  with  that 
not  subject  has  the  burden  of  identifying  the  latter.^^     The  burden  of  proving  that 


negatived  the  validity  of  verbal  agreements 
relative  to  the  sale.  Tripp  Bros.  v.  Hymer, 
.30  Ky.  L,.  R.  624,  99  S.  W.  330.  In  suit  by 
bona  fide  purchaser  to  restrain  attachment 
proceeding's,  the  burden  on  defendant  to 
prove  that  his  attachment  was  without  no- 
tice of  complainant's  deed  was  sustained  by 
uncontroverted  averments  of  answer,  though 
such  notice  was  alleged  in  complaint  and 
was  denied  in  the  answer,  absence  of  no- 
tice in  such  case  being  an  affirmative  defense 
which  was  admitted  by  complainant's  fail- 
ure to  deny  it,  and  the  averments  of  the  com- 
plaint not  being  a  sufficient  denial.  Haines 
V.  Connell    [Or.]    87  P.   265. 

92.  Johnson  v.  Emery  [Utah]  86  P.  869. 
The  officer  may  defend  an  action  of  trover 
by  the  debtor's  grantee  on  the  ground  that 
the  conveyance  was  fraudulent  as  to  cred- 
itors.    Ryan  v.  Young  [Ala.]   41  So.  954. 

93.  Property  purchased  bj'  claimant  from 
two  persons,  attached  on  ground  of  fraudu- 
lent conveyance  by  one  of  the  sellers,  and 
sheriff  was  sued  by  purchiaser.  Johnson  v. 
Emery   [Utah]   86  P.   869. 

■  94.     Mugge  V.  Jackson    [Fla.]    43  So.   91. 

95.  The  officer  is  protected  by  a  special 
direction  from  tlie  court  to  levy  on  specific 
property,  even  where  property  of  stranger  is 
levied  on.  Williams  v.  Inman  [Ga.  App.]  57 
S.   E.    1009. 

96.  Evidence  in  trover  against  sheriff  by 
attachment  defendant's  mortgage  held  not 
to  show  that  return  was  not  made  in  attach- 
ment suit,  but,  on  the  contrary,  to  show  that 
such  return  was  made,  and  hence  sheriff  was 
HOC  deprivea  of  protection  of  attachment 
writ  or  of  right  to  assert  invalidity  of  mort- 
gage.    Ryan  v.  Young  [Ala.]   41  So.  954. 

97.  Williams  v.  Inman  [Ga.  App.]  57  S. 
E.   1009. 

98.  See  7  C.  L.  316. 


99.  Since  law  takes  no  notice  of  fraction 
of  day.     O'Brien  v.  Quinn   [Mont.]    90   P.   16G. 

1.  Allegation  of  levy  and  seizure  under 
attachment  sufficiently  shows  dispossession 
and  invasion  of  the  plaintiff's  rights,  the 
only  method  of  attaching  personalty  being 
by  taking  actual  possession  of  them.  O'Brien 
V.  Quinn   [Mont.]   90  P.  166. 

2.  Plaintiff,  where  property  was  attached 
as  belonging  to  another,  need  not  make  ver- 
ified third  party  claim  under  Code  Civ.  Proc. 
§  906,  at  least  where  his  title  is  denied  by 
defendant's  answer.  O'Brien  v.  Quinn  [Mont] 
90  P.  166. 

3.  Allegation  of  levy  on  plaintiff's  prop- 
erty for  debt  of  another  held  sufficient. 
O'Brien  v.  Quinn   [Mont.]   90  P.  166. 

4.  O'Brien  v.   Quinn    [Mont.]    90   P.    leo. 

5.  Allegation  of  acceptance  of  money  bj' 
defendant  in  lieu  of  possession  of  property 
is  insufficient.  O'Brien  v.  Quinn  [Mont.]  90 
P.  166. 

6.  Where  the  plaintiff  is  a  nonresident, 
damages  may  be  recovered  by  the  defendant 
by  way  of  set-off.  Where  attachment  plain- 
tiff is  nonresident.  Abernathy  v.  Meyer- 
Bridges  Coffee  &  Spice  Co.  [Ky.]  103  S.  W. 
342. 

7.  Bell  V.   Thompson    [Ky.]    102  S.  W.   830. 

8.  See  7  C.  L.  317. 

9.  Where  the  defendant  sets  up  a  claim 
for  damages  in  his  answer  and  alleges  that 
the  attachment  was  wrongful.  McFaddin  v. 
Sims  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  757, 
97  S.  W.  335. 

10.  In  action  on  replevin  bond  the  burdeti 
of  showing  fraud  in  attachment  proceed- 
ings relied  on  by  defendant  as  justification 
for  the  replevy  is  on  the  plaintiff.  Smith  v. 
Berz,   125   HI.   App.   122. 

11.  Where  defendant  in  action  on  replevin 
bond,    having   such   burden,    fails    to    identif.x- 
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the  attachment  was  without  notice  of  the  plaintiff's  title  is  on  the  defendant/ - 
Evidence  of  submission  of  the  cause  to  competent  counsel  and  acting  on  his  ad- 
vice is  admissbile  to  rebut  allegations  of  malice."  In  trover  against  the  officer  by 
a  mortgagee  of  the  property,  the  defendant  may  show  that  the  property  was  left  in 
the  possession  of  the  mortgagor/*  and  the  attachment  writ,  when  properly  identi- 
fied,^^  is  admissible  under  the  general  issue.^^  The  general  rules  as  to  secondary 
evidence  apply,"  and  as  to  conflicting  evidence."  The  sufficiency  of  the  evidence 
is  treated  elsewhere.^^ 

Instructions.^'^ 

Damages.'^^ — The  plaintiff  in  an  action  for  wrongful  attachment  must  have 
done  everything  reasonably  possible  to  avoid  damage,^^  and  only  such  loss  as  is 
caused  to  the  plaintiff  himself  is  allowable.^^  In  such  an  action  only  actual,  com- 
pensatory damages  can  be  recovered  in  the  absence  of  fraud,  malice,  oppression,  or 
other  special  aggravation,^*  and  substantial  damages  will  not  be  allowed  on  account 
of  the  mere  issuance  of  the  writ  without  other  evidence  of  actual  -^  damages,  and 
Avhere  actual  damages  are  not  shown,  exemplary  damages  cannot  be  allowed.-^  In 
some  states  exemplary  damages  are  not  allowable  in  any  case  in  a  common-law  ac- 
tion for  wrongful  attachment  unless  authorized  by  statute.^^  Only  such  damages 
can  be  recovered  as  naturally  and  proximately  result  from  the  issuance  of  the  at- 
tachment and  the  taking  and  detention  of  the  property,  and  the  measure  of  dam- 
mages  for  the  taking  and  detention  is  the  value  of  the  use  of  the  property,^^  some- 


with  reasonable  certainty  the  property  not 
subject  to  the  levy,  he  cannot  complain  of 
charge  to  jury  to  find  value  of  all  the  prop- 
erty at  the  date  of  the  levy.  Mugge  v.  Jack- 
son  [Fla.]   43  So.   91. 

12.  In  suit  by  bona  flde  purchaser  to  re- 
strain attachment.  Haines  v.  Connell  [Or.] 
87  P.   265. 

13.  Pittsburg,  etc.,  R.  Co.  v.  Wakefield 
Hardwa're  Co.,  143  N.  C.  54,  55  S.  E.   422. 

14.  Ryan  v.  Young  [Ala.]  41  So.  954.  In 
this  aspect  of  the  case  It  was  immaterial 
whether  or  not  attachment  plaintiff  had  a 
lien  on  the  property  for  rent.     Id. 

l.'.  Such  writs  were  sufficiently  identified 
liv  testimony  of  deputy,  which  was  not  ob- 
jected to,  that  he  seized  the  property  under 
the  writs,  and  that  they  were  issued  by  tlie 
court  from  which  on  their  face  they  pur- 
ported to  have  been  issued.  Ryan  v.  Young 
[Ala.]  41  So.  954.  Court  took  judicial  notice 
of  signatures  of  the  issuing  officers,  though 
they  had  been  succeeded  by  others  at  time 
writs  were  offered  in  evidence.     Id. 

16.  In  suit  by  mortgagee  of  attached  prop- 
erty against  levying  ofllcer,  the  writs  under 
which  the  property  was  levied  on  were  ad- 
missible under  the  general  issue.  Ryan  v. 
Young  [Ala.]   41  So.  954. 

17.  Examination  of  files  in  attachment 
proceedings  held  'insufficient  foundation  for 
^^' r-ondary  evidence  of  letter  in  evidence  on 
trial  of  such  proceedings.  McGill  v.  Fuller 
&  Co.   [Wash.]   88  P.  1038. 

18.  Where  evidence  is  conflicting,  it  is  for 
jury  to  determine  damage  to  property  oc- 
casioned by  defendant  while  in  his  posses- 
sion.    Shearer  v.  Taylor   [Va.]   55  S.  E.  7. 

19.  See  ante,  this  section,  first  subdivision 
and  notes. 

20.  21.      See   7   C.  L.   318. 

22.  Held  that  evidence  of  cost  of  replevin 
bond  and  plaintiff's  ability  to  furnish  it  was 
improperly  excluded.     Pittsburg,   etc.,   R.   Co. 


V.   Wakefield  Hardware   Co.,   143   N.  C.  54,    55 
S.  E.  422. 

23.  Where  there  was  evidence  of  loss  to 
others,  court  should  have  instructed  that 
only  damage  for  loss  to  plaintiff  could  be 
allowed.     Shearer  v.  Taylor   [Va.]   55  S.  E.  7. 

24.  Shearer  v.  Taylor  [Va.]  55  S.  E.  7.  In 
absence  of  wantonness  or  malice,  damages 
for  detention  in  excess  of  value  of  property 
held  under  circumstances  of  case  excessive, 
attachment  plaintiff  having  derived  no  profit 
from  property  but  on  contrary  having  been, 
put  to  expense.  Carr  v.  Wood  [Ky.]  103  S. 
W.   314. 

25.  Expense  of  litigating  counterclaim  in 
attachment  proceedings  asserting  that  at- 
tachment is  wrongful  and  claiming  damages 
not  allowable  as  actual  damages.  New 
Sharon  Creamery  Co.  v.  Knowlton  [Iowa] 
108  N.  W.  770. 

26.  New  Sharon  Creamery  Co.  v.  Knowl- 
ton  [Iowa]   108  N.  W.  770. 

27.  McGill  V.  Fuller  &  Co.  [Wash.]  88  P. 
1038.  Ball.  Ann.  Codes  &  St.  §  5857,  author- 
izing such  damages  in  actions  on  attachment 
bonds  where  notice  is  shown,  does  not  au- 
thorize such  damages  in  common-law  actions 
for  wrongful  attachments.     Id. 

28.  McGill  v.  Fuller  &  Co.  [Wash.]  88  P. 
1038.  Cost  of  refilling  up  store  room  of 
which  attachment  defendant  was  deprived 
by  attachment  of  goods,  not  recoverable.  Id. 
Value  of  use  must  be  determined  from  mar- 
ket value  of  the  situs  of  the  property. 
Shearer  v.  Taylor  [Va.]  55  S.  E.  7.  Value  of 
use  of  property  is  not  necessarily  rental 
value,  as  where  property  was  in  storage  dur- 
ing detention.  Id.  Instruction  that  measure 
of  damages  was  rental  value  held  erroneous 
as  excluding  consideration  of  evidence  that 
property  was  in  storage.  Id.  Question  for 
jury  whether  plaintiff  intended  to  use  prop- 
erty during  detention.     Id. 
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times  estimated  by  the  interest  on  the  value  of  pro])ert3-,-^  increased  or  dimin- 
islied,  as  the  case  may  be,  by  the  difference  between  the  determination  of  the  prop- 
erty when  in  use  and  when  tied  up.^"  No  recovery  can  be  had  for  injury  to  the 
attachment  of  defendant's  credit,  reputation,  pride,  or  feelings,^^  or  for  attorney's 
fees  in  the  pending  action,^^  or  for  speculative  proiits,^^  or  prospective  profits  except 
as  special  damages,^*  or  for  any  injury  resulting  from  the  issuance  of  the  writ  and 
things  done  pursuant  to  the  mandates  thereof,  where  the  attachment  is  sustained, ^^' 
but  damages  ma^'  be  recovered  for  conversion  after  the  levy.^''  No  damages  can  be 
allowed  on  dissolution  of  the  attachment  where  none  are  proved. ^^  In  trover  by  a 
mortgagee  against  the  levying  officer,  the  measure  of  damages  is  the  amount  of 
the  mortgage  debt  and  interest,  not  to  exceed,  however,  the  value  of  the  property.^^ 

Attejipts,  see  latest  topical  index. 


ATTORNEYS  AND  COUNSELORS. 


Court  (309.)  Evidence  as  to  Value  of  Ser- 
vices (309).  Proceedings  to  'Recover  (310). 
Lien  (311).  Loss  of  Lien  (312).  Enforce- 
ment   of    Lien    (312). 

§  8.  Authority  of  Attorney  to  Represent 
Client  (313).  Creation,  Proof,  and  Termina- 
tion of  Autliority  (313).  Scope  of  Autlioritv 
(313). 

§  9.  Rights  and  IJabilities  to  Third  Per- 
sons   (315). 

§  10.  La'wv  Partner.sliii»s  and  Associations 
(315). 

§  11. 
A. 
B. 


Public    Attorneys     (315). 

Attorneys    General    (315). 

District    and    State's    or    Prosecuting 

Attorneys    (316). 
Municipal   Attorneys    (317). 


§  1.  Admission  to  Practice  and  License 
Taxes    (300). 

g  2,  Duties,  Privileges,  and  Disabilities 
(301). 

§  3.  SuspenMon  and  Disbarment  (301). 
Grounds    (301).      Procedure    (302). 

§  4.  Creation  and  Termination  of  Rela- 
tion    with     Client     (303).       Su.stitution     (303). 

§  5.  Rights,  Duties,  and  Liabilities  Be- 
tween Attorney  and  Client  (303).  Diligence 
(304).  Dealings  Between  Attorney  and 
Client  (304).  Accounting  to  Client  (304).  A 
('lient  May   Compromise   and   Dismiss    (305). 

§  6.     Remedies  Between  the  Parties    (30.5). 

§  7.  Compen.sation  and  Lien  (306).  Con- 
tingent Fees  (307).  Quantum  Meruit  (307). 
Allowance   of  Fees  by  Court   or   Taxation   as  C. 

Costs    (307).      The   Amount   of  Allowance   by 

§  1.  Admission  to  practice  and  license  taxes."^ — It  is  within  the  legislative 
power  to  require  the  admission  of  person  possessing  specified  qualifications.*"  The 
North  Carolina  statute  does  not  authorize  the  court  to  go  behind  an  applicant's 
certificate  of  good  character.*^  Provision  is  usually  made  for  the  admission  with- 
out examination  of  attorneys  who  have  practiced  in  other  states.*- 

Co.  [Wasli.]  88  p.  1038.  Where  tools  of  trade 
are  seized,  no  recovery  can  be  had  for  what 
might  have  been  earned  by  tlieir  use  in  such 
trade.     Id. 

34.  Loss  of  profits  from  business  by  rea- 
son of  attachment  of  personalty  constitutes 
special  damages.  O'Brien  v.  Quinn  [Mont.] 
9U   p.   166. 

35.  Abernathy  v.  Meyer-Bridges  Coffee  «& 
Spice  Co.   [Ky.]    103  S.  W.  342. 

36.  Conversion  by  attachment  plaintiff. 
Abernatiiv  v.  Meyer-Bridges  Coffee  &  Spice 
Co.    [Ky.]    103    S.   W.    342. 

37.  Damages  for  tying  up  the  property 
disallowed  under  circumstances  of  case.  Fi- 
delity &  Deposit  Co.  V.  Johnston,  117  La.  880, 
42  So.  357. 

38-    Ryan  v.  Young  [Ala.]   41  So.  954. 
30.     See  7  C.  L.  319. 

40.  Does  not  violate  constitutional  pro- 
vision that  the  legislative,  executive  and 
judicial  departments  shall  be  kept  separate, 
or  deprive  the  judicial  department  of  any 
rightful  power.  In  re  Applicants  for  Li- 
cense, 143  N.  C.   1,  55  S.  E.  635. 

41.  In  re  Applicants  for  License,  143  N.  C. 
1,  t,r-,  S.  E.  635. 

42.  Under  the  Pennsylvania  practice,  a 
certificate    from    the   state   board   of  law   ex- 


liO.  Attachment  of  railroad  cars.  Pitts- 
burg, etc.,  R.  Co.  V.  Wakefield  Hardware  Co., 
14.",  N.  C.  54,  55  S.  E.  422. 

30.  Pittsburg,  etc.,  R.  Co.  v.  Wakefield 
Hardware  Co.,  143  N.  C.  54,  55  S.  E.  422. 

31.  McGill  V.  Fuller  &  Co.  [Wash.]  88  P. 
1038.  Such  damages  not  allowable  as  ele- 
ments of  exemplary  damages  even  where 
latter  are  allowable.     Id. 

32.  McGill  V.  Fuller  &  Co.  [Wash.]  88  P. 
1038;  Chisenhall  v.  Hines  [Tex.  Civ.  App.] 
100  S.  W.  362.  Where  no  attorney's  fees  are 
incurred  in  procuring  dissolution  of  the  at- 
tachment, none  are  recoverable  in  the  ac- 
tion for  wrongful  attachment.  McGill  v. 
Fuller   &   Co.    [Wash.]    88    P.    1038. 

33.  Evidence  of  profits  which  might  have 
been  made  by  hiring  out  railroad  cars  at- 
tached held  properly  excluded  as  bearing 
only  on  speculative  damages.  Pittsburg,  etc., 
it.  Co.  v.  ^Vakefield  Hardware  Co.,  143  N.  C. 
54,  55  S.  E.  422.  Where  at  time  of  attach- 
ment the  business  of  attachment  defendant 
was  totally  disorganized  by  absconding  of 
his  partner  and  the  return  of  almost  entire 
stock  of  goods  to  unpaid  sellers  thereof,  the 
case  was  not  one  for  allowance  of  damages 
for  loss  of  future,  ascertainable  profits  from 
an  established  business.     McGill  v.  Fuller  & 
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§  2.  Duties,  privileges,  and  disabilities^^ — An  attorney  at  law  is  an  officer 
of  the  court.''*  He  is,  however,  charged  with  specific  duties  to  his  client  and  can- 
not be  held  in  contempt  for  their  proper  and  respectful  performance.*^  It  is  not 
reversible  error  to  permit  an  attorney  in  a  criminal  case  to  testify  as  a  witness.*^ 
He  is,  however,  held  to  a  high  standard  of  ethics  in  the  conduct  of  his  business..*' 
An  attorney,  by  virtue  of  his  admission  to  the  bar,  acquires  a  right  of  office  to  ap- 
pear in  all  courts  of  record  of  the  state,*^  but  an  attorney  who  is  confined  in  jail 
pending  an  appeal  from  a  conviction  of  felony,  without  bail,  may  be  forbidden  by 
the  court  to  appear  as  counsel  for  another.*^ 

§  3.  Suspension  and  dishannent.  Grounds.^'^  Proceedings  in  general.^^ — 
Statutes  regulating  the  suspension  and  removal  of  attorneys  from  their  office  are 
penal  in  their  nature  and  shovild  be  strictly  construed,"  though  it  has  been  held 
that  a  statute  providing  for  the  disbarment  of  attorneys  does  not  limit  the  court's 
power  of  disbarment  to  the  causes  specifically  mentioned  therein,  but  an  attorney 
may  be  disbarred  for  any  good  cause.^^  Attempting  under  guise  of  professional 
duty  to  subvert  justice,^*  infidelity  to  clients,^^  defrauding  client,"^®  conversion  of 


aminers  that  an  applicant  for  admission  to 
the  bar  is  a  member  in  good  standing  of  the 
bar  of  the  appellate  court  of  another  state, 
has  practiced  in  a  court  of  record  of  the 
state  for  at  least  five  years,  and  is  of  good 
moral  character,  without  stating  that  he  has 
passed  the  required  examination,  will  not 
entitle  him  to  practice.  In  re  Musgrave's 
Case,  216  Pa.  598,  66  A.  84.  Kentucky  stat- 
ute admitting  attorneys  from  other  states 
to  practice  repealed  by  subsequent  act.  In 
re  Creste,   30  Ky.  L.  R.   249,   98   S.  W.   282. 

43.  See  7  C.  L.  320. 

44.  Barkley  Cemetery  Ass'n  v.  McCune, 
119    Mo.    App.    349,    95    S.    "W.    295. 

45.  Motion  to  modify  sentence  on  grounds 
reflecting  on  judge  not  contempt  if  made  in 
good  faith.  Tracy  v.  State,  8  Ohio  C.  C. 
(N.  S.)  357.  An  attorney  is  not  guilty  of 
contempt  in  returning  a  document  to  his 
client  after  being  requested  to  produce  it 
before  a  referee  in  bankruptcy.  In  re  John- 
son &  Knox  Lumber  Co.  [C.  C  A.]  151  F.  207. 
See,   also,   Contempt,   7  C.  L.   746. 

4«.  Wilkinson  v.  People,  226  111.  135,  80 
N.  E.  699. 

47.  Solicitation  of  business  condemned. 
Ingersoll  v.  Coal  Creek  Coal  Co.  [Tenn.]  98 
S.  W.   178. 

48.  In  re  Bickley,  4  Ohio  N.  P.   (X.  S.)  129. 

49.  Pedersen  v.  Superior  Court  of  San 
Francisco,  149  Cal.  389,  S6  P.  712. 

50.  See  7  C.  L.  321. 

51.  See  7  C.  L.  322. 

52.  In  re  Bickley,  4  Ohio  N.  P.  (N.  S.)  129. 
A  ciaarge  of  unprofessional  conduct  involv- 
ing moral  turpitude,  which  sets  forth  con- 
duct which  does  not  involve  a  professional 
act,  but  the  conduct  of  an  attorney  as  a  pri- 
vate citizen,  is  insufRcient  in  law  and  does 
not  state  a  cause  under  the  statute,  for  re- 
moval or  suspension  from  office  and  a  de- 
murrer thereto  will  be  sustained  although 
the  act  charged  amounts  to  a  crime  involv- 
ing moral  turpitude.  Collecting  exorbitant 
attorney's  fee  from  himself  as  administra- 
tor. Id.  But  for  an  attorney,  who  is  an 
administrator,  to  falsely  represent  to  cred- 
itors of  the  estate  that  he  had  been  ordered 
by  the  probate  court  appointing  him  to  pay 


but  three  per  cent,  interest  on  a  note,  when 
in  fact  no  such  order  had  ever  been  made, 
as  he  well  knew.  Is  unprofessional  conduct 
involving  moral  turpitude  for  which  he  will 
be  held  to  answer.     Id. 

53.  Ingersoll  v.  Coal  Creek  Coal  Co. 
[Tenn  ]  98  S.  T^.  178.  A  statute  providing 
for  the  suspension  or  removal  of  an  attor- 
ney for  any  violation  of  his  oath,  or  of  his 
duties  as  attorney.  Includes  all  acts  involv- 
ing his  honesty  or  reliability  in  his  profes- 
sional capacity.  State  v.  Martin  [Wash.]  87 
P.    1054. 

54.  An  attorney,  who  goes  to  another 
state  to  prevent  an  extradition  of  his  client, 
and  after  obtaining  bail  for  him  conspires 
to  get  him  to  a  foreign  country,  and  when 
forced  to  return  endeavors  to  avoid  the  of- 
ficers by  an  assumed  name,  should  be  dis- 
barred. In  re  Kaffenburgh,  115  App.  Div. 
346,  101  N.  Y.  S.  507.  The  submission  by  an 
attorney  to  a  litigant  of  a  third  party's  prop- 
osition, to  change  the  opinion  of  the  court 
wliich  had  been  found  but  not  rendered,  is 
ground  for  disbarment.  People  v.  Reaugh, 
224  111.  541,  79  N.  E.  936.  After  an  attorney 
has  been  instructed  by  his  client  to  discon- 
tinue an  action  as  he  had  no  just  claim,  and 
his  associate  counsel  has  withdrawn  from 
the  case,  it  is  ground  for  suspension  for  him 
to  make  aflSdavit  that  his  client  had  a  good 
cause  of  action,  and  that  another  attorney 
was  counsel,  and  thereby  obtain  an  order  to 
extend  time  to  serve  complaints.  In  re  Han- 
sen, 105  N.  Y.  S.  159.  Suspension  for  ninety 
days  for  commission  of  perjury  under  ex- 
tenuating circumstances.  State  v.  Tanner 
[Or.]  88  P.  301.  Though  improper,  it  is  not 
ground  for  disbarment  for  an  attorney  to 
pay  money  as  a  consideration  for  the  with- 
drawal of  a  criminal  charge  against  his 
client,  without  distinctly  Informing  the  mag- 
istrate of  the  circumstances.  In  re  Woy- 
tisek,   105  N.  Y.   S.   144. 

55.  Attorney  may  be  deprived  of  license 
for  unprofessional  conduct  in  acting  for 
both  parties  to  a  suit  without  reasonable  ex- 
cuse. People  V.  Kelthley,  225  111.  30,  SO  N. 
E.  50. 

56.  Disbarment  for  willful  misconduct  in 
office.  State  Board  of  Examiners  in  Law  v. 
Byrnes,   100  Minn.  76,   110  N.  W.  341. 
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client's  money,'''  intrusion  into  a  case,'*  procuring  admission  to  practice  by  fraud,'* 
or  practicing  under  the  name  of  one  who  has  been  disbarred ,®°  are  among  the 
grounds  for  suspension  or  disbarment.  It  is  no  defense,  to  disbarment  proceedings 
for  forging  legal  papers,  that  the  defendant  believed  them  to  be  mere  antiquated 
matters  of  form  and  not  binding  and  that  he  benefited  the  state  by  such  act.^^  For 
an  attorney  to  undertake  the  defense  of  a  case  with  the  prosecution  of  which  he  has 
previously  been  concerned  is  not  necessarily  ground  for  disbarment.®^  Suspension 
in  one  Federal  circuit  does  not  require  like  action  in  another.^^  In  Kentucky  it 
is  held  that  an  attorney  cannot  be  disbarred  for  a  crime  not  connected  with  his  pro- 
fessional conduct,^*  but  the  general  rule  is  otherwise,^'  and  neither  acquittal  ®®  nor 
pardon  ®"  of  the  criminal  offense  will  prevent  disbarment. 

Procedure. — Disbarment  charges  should  be  clear,  specific,  and  stated  with  great 
I)articularity,  that  the  defendant  may  be  fully  appraised  of  their  nature  and  enabled 
to  prepare  his  defense,  and  to  authorize  a  disbarment  not  only  must  the  improper 
act  be  clearly  proved  but  also  the  bad  or  fraudulent  motive  for  its  commission.®* 
If  deficient,  charges  are  subject  to  demurrer.®*  Attorneys  are  presumed  to  be  inno- 
cent of  disbarment  charges,  hence,  to  warrant  a  disbarment,  the  court  should  be  sat- 
isfied to  a  reasonable  certainty  that  they  are  true.''*'  Disbarment  proceedings  may  be 
instituted  on  motion  of  the  members  of  a  county  bar  association  where  the  statute 


.'7.  An  attorney  wiU  be  disbarred  for  con-l 
vfrting  mone\-  collected  for  his  client  to  his' 
own  use,  and  for  receiving  money  for  costs 
to  prosecute  an  appeal  and  pay  the  court 
stenographer,  and  failing  to  pay  the  costs 
and  stenographer  thereby  causing  his  client 
to  pay  the  judgment  and  costs.  In  re  Stern, 
105  N.  T.  S.  199.  The  misconduct  of  an  at- 
torney in  converting  $1,389.63  intrusted  to 
him  for  deposit  by  a  client  not  restoring  it 
until  under  stress  of  commitment  for  con- 
tempt six  years  later,  and  in  giving  false 
testimony  relative  tliereto,  is  ground  for  dis- 
barment.    In  re  Cohn,  105  N.  T.  S.  84. 

58.  Three  years'  suspension.  State  v.  Mar- 
tin  [Wash.]   87  P.  1054. 

59.  An  attorney  who  was  admitted  to 
practice  on  a  showing  that  he  had  prac- 
ticed in  another  state,  suppressing  the  fact 
tliat  subsequently  he  had  been  removed  from 
the  bar  of  that  state,  where  he  had  prac- 
ticed under  an  assumed  name,  should  be  dis- 
barred. In  re  Marx,  115  App.  Div.  448,  101 
N.  Y.  S.  680.  In  disbarment  proceedings  on 
the  ground  that  the  attorney  when  admitted 
to  practice  concealed  the  fact  that  he  liad 
been  disbarred  in  another  state  for  manu- 
facturing a  divorce  decree  and  delivering  it 
to  his  client,  it  is  no  excuse  that  his  client 
knew  that  the  paper  was  void  and  not  a 
bona  fide  decree.     Id. 

60.  It  is  also  ground  for  disbarment  for 
an  attorney  to  practice  under  the  assumed 
name  of  one  who  has  been  suspended  from 
practice  for  conviction  of  crime,  and  even  If 
a  statute  permit  the  carrying  on  of  a  busi- 
ness under  an  assumed  name,  it  does  not 
apply  to  attorneys,  as  practicing  law  is  not 
a  business.  In  re  Kaffenburgh,  115  App.  Div. 
346,  101  N.  Y.  S.  507;  In  re  KafCenburgh,  188 
N.  Y.  49,  80  N.  E.  570. 

01.     Ex  parte  Turner   [Or.]    89  P.  426. 

C2.  Not  ground  for  disbarment  for  an 
ex-district  attorney  to  defend  an  accused 
against  whom  he  had  filed  the  Information 
while  district  attorney,  where  the  court  per- 
mitted   it    without    objection    from    the    new 


prosecutor.     People  v.  Johnson   [Colo.]   90  P. 
1038. 

63.  Not  ground  for  disbarment  of  attor- 
neys by  a  Federal  court  that  the  circuit 
court  of  appeals  of  another  circuit  has  sus- 
pended them  indefinitely  for  filing  a  brief 
containing  scandalous  and  insulting  matter. 
In  re  Watt,  149  F.  1009. 

64.  Making  a  false  affidavit  in  a  case  in 
which  he  was  not  acting  as  counsel.  Beck- 
ner  v.  Com.    [Ky.]    103  S.  W.   378. 

65.  See  note  3  C.  L.  37S. 

66.  People  V.  Thomas  [Colo.]   91  P.  36. 

67.  But  where  he  avers  that  he  did  not 
get  a  fair  trial,  and  was  pardoned  because 
innocent,  judgment  should  not  be  given  on 
the  pleadings,  and  he  should  be  allowed  to 
offer  proof  of  his  defense.  People  v.  Burton 
[Colo.]   88  P.  1063. 

68.  But  an  appellate  court  will  not  inter- 
fere with  the  conclusions  of  the  lower  court 
upon  the  evidence  unless  it  be  insufficient  to 
support  them.  Zachary  v.  State  [Fla.]  43  So. 
925;  In  re  Kaffenburgh,  188  N.  Y.  49,  80  N.  E. 
570. 

69.  An  appellate  court  will  not  reverse 
the  lower  court  for  overruling  a  demurrer  to 
part  of  disbarment  charges  where  there  was 
sufficient  evidence  introduced  under  the  part 
not  demurred  to  to  justify  the  disbarment. 
State  V.  Martin  [Wash.]  87  P.  1054.  Though 
the  Ohio  statutes  make  no  provision  for  any 
demurrer  to  be  filed  to  a  charge  of  disbar- 
ment, the  right  is  indirectly  recognized  in 
that  state.  In  re  Bickley,  4  Ohio  N.  P.  (N.  S.) 
129. 

70.  In  re  Parsons  [Mont.]  90  P.  163.  They 
must  be  clearly  and  sati.sfactorily  estab- 
lished. People  V.  Thornton  [111.]  81  N.  E. 
793.  Insufficiency  of  proof  of  fraudulent  mis- 
appropriation of  client's  money.  Bar  Ass'n 
of  Boston  V.  Casey  [Mass.]  81  N.  E.  892. 
Sufficient  proof  of  unprofessional  conduct. 
People  V.  Stirlen,  224  111.  G36,  79  N.  E.  969. 
Insufficiency  of  proof  that  attorney  fraudu- 
lently collected  money  from  his  client  under 
false  representation  that  it  was  required  for 
costs.     People  v.  Johnson   [Colo.]   90  P.  1038. 
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requires  them  to  be  instituted  on  the  court's  own  motion  or  on  information  of  an- 
other.^^  Where  the  accused  is  acquitted,  there  is  no  necessity  of  perpetuating  the 
Lvidence.'^^ 

§  4.  Creatian  and  termination  of  relation  with  client.'^ — The  relation  of  at- 
torney and  client  can  only  be  created  by  contract,  express  or  implied,'^*  but  in  some 
states  the  coui-t  may  appoint  an  attorney  to  defend  an  accused,  who  is  unable  to 
employ  counsel,  and  the  legislature  may  adopt  reasonable  regulations  for  such  ap- 
pointment. The  assistance  of  counsel,  however,  cannot  be  forced  on  an  accused  not 
desiring  it.^'  A  client  may  employ  one  or  more  attorneys  to  represent  him,  and  the 
fact  that  he  has  one  attorney  does  not  deprive  him  of  the  right  to  employ  others.'^' 
Any  person  competent  to  contract  may  employ  counsel  for  himself,^^  and  a  fiduciar}^ 
has  been  held  entitled  to  do  so  without  leave  of  court.^**  A  contract  for  legal  serv- 
ices is  personal  in  its  nature,  hence  it  cannot  be  assigned  by  one  party  without  the 
other's  consent,'^  and  is  annulled  by  death.^°  An  attorney's  relation  to  a  suit  is 
terminated  by  an  assignment  of  the  judgment  by  his  client,  unless  he  be  re-employed 
by  the  assignee.^^  A  client  may  dispense  with  his  attorney's  services  at  will,  sub- 
ject to  the  latter's  lien,  upon  funds  brought  into  court  or  judgment  obtained 
through  his  services.®^ 

Substitution  ^^  of  one  attorney  for  another  will  only  be  authorized  by  the  court 
on  the  giving  of  security  by  the  client  to  protect  the  rights  of  the  discharged  at- 
torney.** 

§  5.  Bights,  duties,  and  liabilities  between  attorney  and  client.  Loyalty  and 
good  faith.^^ — In  making  contracts  of  employment  with  clients,  attorneys  should 
exercise  the  highest  order  of  good  faith  and  disclose  all  information  in  their  pos- 
session which  might  influence  the  client  in  entering  into  or  declining  to  execute 
the  contract.*®  Also,  after  the  relation  of  attorney  and  client  is  established,  the 
highest  degree  of  good  faith  is  required  from  the  attorney.*^     He  cannot  represent 


71.  But  in  such  case  costs,  of  which  the 
defendant  is  relieved,  must  be  taxed  against 
the  state.  State  v.  Martin  [Wash.]  87  P. 
1054. 

72.  State  V.  Tomlinson,  131  Iowa,  617,  109 
X.  W.  120. 

73.  See  7  C.  L.   323. 

74.  CaldweU  v.   Bigger   [Kan.]    90   P.   1095. 

7.5.  May  be  appointed  at  any  stage  of  pro- 
ceedings when  essential  to  accused,  and  the 
decision  of  the  court  making  such  appoint- 
ment cannot  be  contested.  Korf  v.  Jasper 
County  [Iowa]  108  N.  W.  1031.  An  applica- 
tion by  the  attorney  for  an  accused  for  the 
appointment  of  an  assistant  will  be  pre- 
sumed to  be  made  by  the  accused.     Id. 

76.  An  Indian  nation  is  entitled  to  the 
same  privilege.  Love  v.  Peel,  79  Ark.  366, 
95  S.  T^^  998. 

77.  An  incompetent  person,  prior  to  judi- 
cial determination  of  his  incompetency,  has 
a  right  to  employ  an  attorney,  such  a  con- 
tract being  at  most  only  voidable,  and  even 
after  being  declared  incompetent  he  may  in 
effect  retain  counsel  to  secure  his  release 
or  discharge.  But  the  determination  of  a 
client's  incompetency  terminates  the  rela- 
tion. In  re  Stenton,  53  Misc.  515,  105  N.  Y.  S. 
29.5. 

78.  Personal  representatives  have  a  right 
'.o  employ  counsel  without  an  order  of  court 
authorizing  it.  "^'ard  v.  Koenig  [Md.]  67  A. 
?,36. 

79.  Corson  v.  Lewis  [Neb.]   109  N.  W.  735. 


SO.  The  death  of  an  attorney  terminates 
all  rights  under  his  contract  of  employment, 
although  his  fee  was  to  be  contingent,  and 
his  personal  representatives  have  no  right 
to  employ  another  attorney  to  perform  the 
services  contracted  for.  Rights  of  repre- 
sentatives in  event  of  such  employment,  as 
to  advancements,  etc.  Love  v.  Peel,  79  Ark. 
366,   95   S.  W.   998. 

81.  In  such  case  the  attorney  is  not  dis- 
qualified to  purchase  real  estate  sold  to  sat- 
isfy the  judgment  after  the  termination  of 
his  attorneyship.  Caldwell  v.  Bigger  [Kan.] 
90  P.   1055. 

82.  The  right  to  control  the  discharge  of 
an  attorney  is  within  the  discretion  of  the 
court  trying  the  case,  and  will  not  be  re- 
viewed unless  it  clearly  appears  tliat  such 
disdretion  was  abused.  Kelly  v.  Horsley 
[Ala.]  41  So.  902.  Mandamus  will  not  lie  to 
compel  the  lower  court  to  refuse  to  recog- 
nize the  discharge  of  an  attorney  until  his 
fees  are  paid,  where  there'  is  an  adequate 
remedy  at  law  to  recover  them.     Id. 

83.  See   7   C.   L.   325. 

84.  The  mere  preservation  of  his  lien  is 
not  sufficient  security.  New  York  Phono- 
graph Co.  V.  Edison  Phonograph  Co.,  150  F. 
233;  The  New  York  Phonograph  Co.  v.  Edi- 
son, 148  F.  397. 

85.  See  7  C.  L.  325. 

86.  Weil  v.  Fineran,  78  Ark.  87,  93  S.  W. 
568. 

87.  Lewis  v.  Helm    [Colo.]    90  P.   97.     Re- 
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both  sides  of  a  litigated  case/^  and  if  he  has  been  employed  by  one  side  and  'ocen 
paid  by  them,  be  cannot  accept  a  retainer  from  the  otber  side,  though  in  perform- 
ing the  new  duties  he  violates  no  confidence  of  his  first  client.^^ 

DiUge7ice.°° — An  attorney  is  liable  to  his  clients  for  failure  to  exercise  ordi- 
nary care,  skill,  and  diligence,*^  but  the  failure  of  an  attorney  to  undertake  and 
attempt  to  prove  a  futile  defense  involves  no  lack  of  reasonable  diligence  or  breach 
of  professional  duty  to  his  client,^-  nor  is  an  attorney  liable  for  negligence  of  the 
clerk  of  court. '^^ 

Dealings  beiween  attorney  and  client  ^*  should  be  closely  scrutinized  ])y  the 
court,  and  the  client  sbould  be  relieved  from  any  undue  consequences  where  the  good 
faith  of  such  dealings  does  not  clearly  appear.^-'  To  insure  his  fidelity  to  his  client 
an  attorney  will  be  prevented  from  profiting  from  a  sale  of  his  client's  property 
which  he  was  employed  to  prevent,®*^  nor  will  the  client  be  bound  by  recognition 
of  the  attorney's  title  to  property  which  he  has  improperly  acquired  from  tlu' 
client/'  nor  can  an  attorney  act  for  his  own  profit  in  a  transaction  which  he  might 
have  turned  to  tbe  profit  of  his  client,  if  sucli  transaction  was  witbin  the  purviev,- 
of  his  employ ment.^^ 

Accounting  to  client. ^^ — An  attorney  must  account  for  money  collected  for 
client.^     Where  certain  sums  were  sent  by  a  client  to  his  attorney  as  retainers  and 


tention  of  $15  as  fee  for  coUection  of  $66  by 
suit  held  not  bad  faith  on  part  of  an  attor- 
ney.    Davis  V.  FarweU   [Vt.]   67  A.  129. 

88.  But  the  dismissal  of  a  suit  by  de- 
fendant's attorney  under  authority  from 
plaintiff  is  not  an  improper  representation 
of  both  parties.  Ex  parte  Randall  [Ala.]  42 
So.   870. 

80.  A  settlement  by  an  attorney  repre- 
senting both  sides  of  the  controversy  is  void. 
Whitcomb  v.  Collier  [Iowa]  110  N.  W.  836. 
Attorneys  for  a  testatrix  in  a  transaction 
between  her  and  her  confidential  adviser  may 
also  act  for  him  in  drawing  the  necessary 
papers  to  effect  their  purpose  and  g'ive  him 
the  necessary  advice  for  his  protection. 
Taylor   v.   Vail    [Vt.]    66   A.    820. 

90.  See   7   C.  L.   325. 

91.  Moreliead's  Trustee  v.  Anderson,  30 
Ky.  L.  R.  1137,  100  S.  W.  340.  If  a  client  sus- 
tain loss  by  reason  of  the  negligence  of  his 
attorney,  he  may  recover  tlierefor.  Priddy 
V.  MacKenzie  [Mo.]  103  S.  W.  968.  An  at- 
torney owes  it  to  his  client  to  use  every 
lawful  endeavor  to  tlie  advantage  of  the 
latter.  Nichols  v.  Riley,  103  N.  Y.  S.  554.  It 
is  for  the  jury  to  decide  whether  an  attor- 
ney is  liable  for  neglect  of  duty  in  advising 
his  client  to  plead  guilty  to  a  misdemeanor, 
which  has  been  settled  with  the  person  in- 
jured and  the  indictment  for  which  was 
clearly  insufficient.  Cleveland  v.  Cromwell, 
110  App.  Div.   82,   96  N.  Y.  S.   475. 

92.  Reich  V.   Cochran,   102  N.  Y.   S.   827. 

93.  An  attorney  for  a  judgment  creditor 
who  receives  a  draft  payable  to  the  order  of 
the  clerk  of  the  court  for  the  amount  of  the 
judgment  and  delivers  it  to  such  clerlt  is  not 
responsible  for  the  latter's  misappropriation 
thej-eof.  Missouri,  etc.,  R.  Co.  v.  Ferris  [Tex. 
Civ.  App.]    99  S.   W.   896. 

94.  See  7  C.  L.  326. 

05.  But  a  settlement  between  attorney 
and  client  will  not  be  Interfered  with  if 
made  voluntarily  and  not  induced  by  threats 
of  the  attorney.  Lewis  v.  Helm  [Colo.]  90 
P.    97.      Deeds    set   aside   as   having   been    se- 


cured by  unfair  dealing  of  attorney  with 
client.  Holtzman  v.  Linton,  27  App.  D.  C. 
241. 

96.  If,  after  agreeing  to  purchase  prop- 
erty of  his  clients  for  their  protection,  tlie 
attorney  purchases  it  for  himself,  such  pur- 
chase inures  to  the  client's  benefit  to  the 
amount  of  the  surplus  value  over  the  amount 
paid  by  the  attorney.  Nichols  v.  Riley,  103 
N.  Y.  S.  554.  An  attorney  who  purchases 
land  belonging  to  his  client,  after  having 
improperly  caused  it  to  be  sold  under  exe- 
cution, acquires  no  rights  as  against  his 
client.  Misrepresentations  by  attorney  to 
client.  Bucheir  v.  Hohl,  199  Mo.  320,  97  S.  W. 
922. 

97.  Nor  does  the  client's  acquiescence  in 
a  decree  obtained  by  his  attorney  avail  the 
latter  to  his  advantage  and  the  client's  los.s. 
Bucher  v.  Hohl,  199  Mo.  320,  97  S.  W.  922. 

98.  Where  an  attorney  for  a  judgment 
creditor  purchases  the  debtor's  land  at  an 
execution  sale,  he  is  presumed  to  purchase 
it  for  his  client's  benefit.  Malone's  Commit- 
tee V.  Lebus,  29  Ky.  L.  R.  800,  96  S.  W.  519. 
But  an  attorney  who  purchases  land,  after 
the  refusal  of  his  client  to  purchase  it  at 
his  advice,  does  not  hold  it  in  trust  for  such 
client.  Webber  v.  Wannemaker  [Colo.]  89 
P.  780.  Where  an  attorney  employed  to  pur- 
chase land  for  his  client  buys  it  for  himself 
and  takes  a  deed  in  the  name  of  a  third 
party,  who  sells  it  to  the  client  at  a  large 
advance,  the  latter  may  recover  from  his  at- 
torney the  difference  in  price.  Roberts  v. 
Gates,  146  Mich.  169,  13  Det.  Leg.  N.  724,  109 
N.  W.  264.  An  allegation  that  an  attorney  in 
purchasing  land  acted  for  his  client  and 
holds  it  in  trust  for  him,  but  which  fails  to 
allege  fraud  or  wrong  on  the  attorney's  part, 
is  insufficient.  Webber  v.  Wannemaker 
[Colo.]   89  P.  780. 

90.      See   7    C.    L.    327. 

1.  Money  belonging  to  an  estate  collected 
by  the  executor's  attorney  must  be  accounted 
for  by  the  executor.  Lupton  v.  Taylor  [Ind. 
App.]   78  N.  E.  689. 
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credited  as  such,  aii  iiifereuce  is  justified  that  the  amouut  thereof  vras  agreed  upou.^ 
An  attorney  who  collected  money  for  a  client,  who  afterwards  went  into  bankruptcy, 
is  justified  in  refusing  to  pay  the  money  to  the  trustee  until  his  compensation  is 
ascertained.^ 

A  client  may  compromise  or  dismiss*  a  claim  or  suit,  without  or  against  the 
consent  of  his  attorney,  even  after  the  action  has  commenced,  if  not  done  for  the 
purpose  of  depriving  the  attorney  of  his  compensation,^  and  a  contract,  providing 
that  the  client  shall  not  dismiss  or  settle  a  suit  prior  to  the  rendition  of  judgment, 
is  against  public  policy  and  void,"  but  a  collusive  settlement  between  the  parties  to 
defraud  plaintiff's  attorney  may  be  set  aside  and  the  attorney  allowed  to  proceed 
in  his  client's  name  to  determine  and  recover  the  amount  of  his  fee.^  Though  a 
]jarty  may  appear  by  attorney  or  in  his  own  proper  person,  he  cannot  do  both, 
and  if  he  have  an  attorney  of  record  he  can  act  only  through  him,  and  the  coui-t 
\\ill  not  recognize  any  other  person  as  having  control  of  the  action.* 

§  6.  Bemeclies  between  the  parties.^ — An  attorney  may  be  compelled  by  sum- 
mary proceedings  to  pay  over  money  ))elonging  to  his  client  if  it  came  through  his 
employment  in  his  professional  character,^"  and  the  order  therein  may  be  enforced 
ItV  contempt  proceedings,^^  but  the  client's  right  to  such  summary  proceeding  U 
not  absolute,  and  is  subject  to  the  court's  discretion,^-  the  alternative  remedy,  be- 
ing by  accounting.*^  On  a  motion  for  the  summary  discharge  of  an  attorney,  the 
question  whether  he  has  broken  his  contract  of  employment  will  not  be  detemiined 
where  the  facts  are  in  dispute,  but  will  be  left  for  determination  in  a  plenary  action 
for  the  breach.^*  The  lien  of  an  attorney  on  a  fund  in  his  hands  does  not  prevent 
an  action  by  his  client  to  recover  such  fund.^^  In  New  York,  where  an  attorney  re- 
tains money  collected,  claiming  a  lien  thereon,  the  supreme  court  has  jurisdiction 


2.  Blair  v.  Columbian  Firepvooflng  Co., 
193  Mass.  540,  79  N.  E.   779. 

3.  In  re  Klein,  101  N.  Y.  S.  663.  A  check 
for  part  of  moneys  collected  for  a  client, 
sent  to  the  latter's  assignee  after  the  com- 
mencement of  bankruptcy  proceedings,  which 
the  assignee  refused  to  accept  and  sent 
back,  does  not  show  a  settlement  between 
the  attorney  and  tne  assignee  as  trustee  in 
bankruptcy.     Id. 

4.  See  7  C.  L.  328. 

5.  In  re  Baxter  &  Co.  [C.  C.  A.]  154  F.  22; 
Ex  parte  Randall  [Ala.]  42  So.  870.  But  a 
statute  providing  that  an  action  may  be  dis- 
missed by  the  plaintiff  himself  does  not  au- 
thorize him  to  do  so  in  his  own  proper  per- 
son where  he  has  appeared  by  attorney  of 
record,  nor,  where  the  statute  requires  a 
written  dismissal,  is  a  motion  by  attorney 
in  open  court  sufTicient.  Boca  &  L.  R.  Co.  v. 
Superior   Ct.    [Cal.]    88   P.   718. 

6.  Jackson  v.  Stearns   [Or.]   84  P.   798. 

7.  But  where  the  attorney  proceeds  for 
the  recovery  of  his  fee  only,  he  cannot  en- 
.ioin  the  dismissal.  Averment  and  proof  of 
defendant's  bad  faith.  Jackson  v.  Stearns 
[Or.]  84  P.  798.  An  attorney  under  a  parol 
contract  for  part  of  land  as  a  contingent  fee 
cannot  have  deed  from  his  client  to  defend- 
ant, in  settlement,  set  aside  in  the  original 
suit.     Id. 

8.  Boca  &  Li.  R.  Co.  v.  Superior  Ct.  [Cal.] 
88  P.   718. 

9.  See  7  C.  L.  328. 

10.  This  remedy  is  given  by  the  common 
law,  and  the  New  York  statute  only  regu- 
lates the  manner  of  exercising  it.     People  v. 
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Feenaughty,  101  N.  Y.  S.  700.  In  an  action 
to  compel  restitution  of  money  collected  by 
an  attorney,  evidence  that  the  attorney  had 
withheld  money  from  other  clients  is  inad- 
missible. Proof  that  attorney  had  received 
no  money  for  his  client.  Paul  Jones  &  Co. 
v.  Gilbert,  117  App.  Div.  775,  102  N.  Y.  S.  983. 

11.  In  New  York  the  supreme  court  may 
enforce  payment  of  money  improperly  re- 
tained by  an  attorney  by  dealing  with  him  as 
for  contempt.  Cartier  v.  Spooner,  103  N.  Y. 
S.  505.  Where  no  order  of  court  has  been 
served  on  an  attorney  directing  him  to  pay 
money  to  his  client,  he  is  not  guilty  of  con- 
tempt for  not  doing  so,  though  such  an  order 
has  been  made.  People  v.  Feenaughty,  101 
N.  Y.  S.   700. 

12.  Refusal  of  summary  proceeding  for 
money  borrowed  on  mortgage  by  client  and 
his  minor  son,  and  permitted  to  be  held  by 
the  attorney  and  paid  out  at  client's  direc- 
tion. In  re  Nellis,  116  App.  Div.  94,  101  N. 
Y.  S.   698. 

13.  Where  attorney  retains  client's  money 
on  which  he  has  a  lien  for  services,  the 
client's  remedy  is  not  by  action  for  conver- 
sion but  by  action  for  accounting  or  motion 
to  show  cause  why  it  should  not  be  paid 
over.  Rose  v.  Whiteman,  52  Misc.  210,  101 
N.  Y.  S.  1024. 

14.  The  New  York  Phonograph  Co.  v.  Edi- 
son, 148  P.  397;  New  York  Phonograph  Co. 
V.  Edison  Phonograph  Co.,   150  F.  233. 

]i».  But  the  client  cannot  maintain  such 
action  until  after  demand  and  refusal.  Whln- 
ery  v.  Brown,   36  Ind.  App.   276,   75  N.   E.   605. 
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to  determine  the  amount  to  which  the  attorney  is  entitled  and  to  summarily  order 
payment  of  the  balance.^® 

§  7.  Compensation  and  lien}'' — Provisions  in  notes  ^^  and  mortgages  ^^  for 
stated  attorneys'  fees  on.  their  enforcement  are  elsewhere  treated.  Where  there  is  a 
valid  express  contract  as  to  compensation,  the  amount  is  fixed  thereby  and  the  attoi-- 
nov  is  not  entitled  to  more,-"  nor  is  the  agreed  compensation  to  be  reduced  because 
less  service  was  required  than  was  expectedj^^  nor  because  his  efforts  were  unsuccess- 
ful ;  ^-  but  a  note  given  for  legal  services  in  conducting  wholly  unnecessary  proceed- 
ing is  without  consideration,^^  but  the  attorney  must  perform  the  agreed  services,-* 
and  in  case  of  substitution  before  completion  of  services,  recovery  must  be  had  on 
(juantum  meniit."'  The  attorney  will  be  remitted  to  his  remedy  on  a  quantum  mer- 
uit where  the  agreement  for  a  stipulated  fee  was  obtained  by  fraud.-®  Thougli  an 
executor  agree  to  pay  a  certain  amount  as  attorney's  fee,  if  such  sum  is  exorbitant, 
there  is  no  consideration  for  the  excess.-^  An  attorney  is  not  bound  by  a  fee  con- 
tract made  by  his  colleague,  who  was  not  his  partner,  and  which  he  knew  nothing  of 
before  performing  the  service.-^  Merely  attempting  to  collect  a  fee  from  an  agent 
does  not  necessarily  constitute  an  election  to  discharge  the  principal  from  liability 
therefor.^®  It  is  not  illegal  as  against  public  policy  for  an  attorney  to  bring  siiit 
for  a  client  who  is  unable  to  pay  for  his  services,  nor  in  such  case  is  the  attorney 
under  any  legal  or  moral  obligation  to  give  security  for  costs.^°  But  a  plaintiff 
cannot  obtain  an  order  to  sue  in  forma  pauperis,  under  the  United  States  statute, 
where  his  attorney  is  financially  interested  in  the  result  of  the  suit,  without  show- 
ing that  the  attorney  was  also  financially  unable  to  give  security.^^  The  distinction 
M'hich  obtained,  under  the  English  common  law,  between  attorneys,  counsel  and 
barristers,  does  not  prevail  in  Tennessee,  at  least  as  to  the  right  to  compensation."- 
But  a  contract  to  pay  a  contingent  fee  for  the  collection  of  a  gambling  debt  i^^ 


16.  So  a  trustee  in  bankruptcy  may  main- 
tain an  application  in  the  supreme  court  to 
compel  the  attorney  of  the  banki*ipt  to  pay 
over  moneys  collected  for  his  client  of  which 
there  has  been  no  settlement.  In  re  Klein, 
101  N.  Y.  S.  663. 

17.  .  See  7  C.  L.  329. 

18.  See  Negotiable  Instruments,  8  C.  L. 
1124. 

19.  See  Foreclosure  of  Mortgages  on  Land, 
7  C.  L.  1678. 

20.  An  attorney  who  expressly  agrees  to 
perform  legal  services  for  a  specified  fee  is 
estopped  to  deny  that  such  amount  is  rea- 
sonable. In  re  Rapp's  Estate  [Neb.]  110  N. 
W.  661. 

21.  Entitled  to  agreed  fee,  though  case 
was  settled  without  trial.  Cordes  v.  Bailey 
[Ind.  App.]   78  N.  E.  678. 

22.  An  unconditional  agreement  to  pay 
for  searching  a  title,  with  the  intention  of 
securing  a  loan  on  the  property  from  the 
party  employed  to  searcu  the  title,  is  bind- 
ing, though  the  loan  was  refused.  Title 
Guarantee  &  Trust  Co.  v.  Sternberg,  103  N. 
Y.   S.   857. 

23.  Buckler  v.  Robinson,  29  Ky.  L..  R.  1174, 
96  S.  "W.  1110. 

24.  An  attorney  who,  after  contracting 
with  his  client  for  a  percentage  of  the  re- 
covery in  a  suit,  refuses  to  proceed  under 
the  contract,  cannot  recover  for  any  services 
already  performed.  McDonald  v.  De  Vito, 
103  N.  Y.  S.  508.  Fees  contracted  for  cannot 
be  recovered  where  the  client  settles  the 
case  before  full  performance  of  the  stipu- 
lated services,  only  remedy  in  such  case  be- 


ing on  a   quantum   meruit.     Pratt  v.  Kerns, 
123  111.  App.  86. 

25.  An  agreement  by  a  client  to  pay  his 
attorney  a  certain  part  of  the  amount  "he 
may  secure"  on  a  claim  contemplates  pay- 
ment only  on  a  collection  by  him,  and  hence 
if  the  client  substituted  another  attorney 
prior  to  any  collection  the  former  attorney 
can  only  recover  the  value  of  his  services 
rendered.     Roake  v.  Palmer,  103  N.  Y.  S.  862. 

26.  Concealment  of  actual  facts  of  case 
from  client,  and  representation  that  case  was 
much  more  grave  than  it  really  was.  Pratt 
V.   Kerns,   123   111.  App.   86. 

27.  Lupton  V.  Taylor  [Ind.  App.]  78  N.  E. 
689. 

28.  Bissell  v.  Zorn,  122  Mo.  App.  6S8,  99 
S.  W.  458. 

2!).  No  such  election  where  attorney  filed 
claim  against  estate  of  deceased  agent  of 
corporation  under  honest  mistake  that  cor- 
poration was  not  legally  incorporated  and 
that  therefore  agent  was  per.sonally  liable 
as  well  as  corporation.  Laguna  Valley  Co. 
v.  Fitch,  121  111.  App.  607.  Filing  claim  for 
services  against  estate  of  deceased  agent  not 
evidence  of  original  charge  against  agent  to 
exclusion  of  principal.     Id. 

30.  And  though  the  client  be  unable  to 
give  security  for  costs  and  the  attorney 
refuse  to  do  so,  the  suit  sliould  not  be  dis- 
missed.    Stevens  v.  Sheriff   [Kan.]    90  P.  799. 

31.  PhiUips  V.  Louisville  &  N.  R.  Co.,  153 
F.   795. 

32.  Ingersoll  v.  Coal  Creek  Coal  Co. 
[Tenn.]    98  S.  AV.   178. 
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iigainst  public  policy  and  void,  as  it  amounts  to  an  employment  to  collect  the  fruits 
of  a  crime  for  compensation.^s  A  contract  to  assist  in  defending  a  suit  is  not  lim- 
ited to  services  in  actual  trial,  but  also  contemplates  the  rendition  of  services 
necessary  in  preparing  therefor.^*  An  attorney  who  renders  services  to  a  county, 
under  a  contract  which  was  void  for  want  of  authority,  cannot  retain  part  of  tlie 
ocervery  as  compensation  under  an  implied  contract.^''  Nor  is  a  county  liable  for 
the  services  of  a  special  attorney  relating  to  matters  in  charge  of  the  county  solicitor, 
unless  there  has  been  a  special  contract  entered  into  between  him  and  the  proper 
county  authoritites  prior  to  the  rendition  of  the  services.^^ 

Contingent  fees.^' — If  an  agreement  for  such  fees  is  invalid  it  is  because  it  vio- 
lates the  law  against  champertous  contracts,  and  the  subject  is  accordingly  else- 
where treated.^s  The  right  of  an  attorney  to  demand  payment  for  his  services  de- 
pends upon  whether  he  was  employed,  and  he  cannot  recover  from  one  who  did  not 
employ  him,  however  valuable  the  result  of  his  services  may  have  been  to  such 
person,  especially  if  the  person  was  not  a  party  to  the  suit.^^  Nor  do  third  parties 
become  liable  to  an  attorney  for  fees  by  reason  of  the  fact  that  they  are  equally  in- 
terested in  the  case  with  his  clients  and  accept  the  benefit  of  his  services.*"  But  a 
person  consulting  an  attorney  concerning  property  of  another  is  personally  liable 
for  the  legal  services  where  the  ownership  of  the  property  was  not  known  by,  or  dis- 
closed to,  the  attorney,*^  and  one  employing  another  is  not  relieved  by  the  fact  that 
his  servicess  were  to  be  rendered  for  the  benefit  of  a  third  person.*-  An  attorney 
is  not  precluded  from  recovery  for  services  by  his  failure  to  make  a  charge  when 
they  were  rendered,  as  the  debt  is  not  cr'eated  by  a  charge  but  precedes  it.*^ 

Quantum  meruit. ^^ — An  attorney  whose  services  are  accepted  and  are  satisfac- 
tory is  entitled  to  reasonable  compensation  therefor,  though  there  was  no  specific 
contract  as  to  his  fee.*^  An  attorney  for  defendant  in  a  criminal  prosecution  has  a 
right  to  quit  his  client's  service  where  the  latter  attempts  to  modify  the  contract 
of  employment  so  as  to  make  the  fee  contingent  upon  his  acquittal;  and  such  with- 
drawal does  not  preclude  the  attorney  from  recovering  at  least  for  the  services  per- 
formed.**^ Where  a  client  agrees  to  a  fee  accoimt  but  refused  to  pay  it  because  of 
other  items  charged,  the  attorney  cannot  recover  on  a  quantum  meruit.*' 

Allowance  of  fees  hy  court  or  taxation  as  costs.*^ — In  many  states  counsel  fees 


33. 
34. 

1060. 
35. 
36. 

have 


Delahunty  v.  Canfleld,  103  N.  Y.  S.  939. 
Cordes  v.   Bailey    [Ind.   App.]    78  N.   E. 


State  V.  True  [Tenn.]  95  S.  W.  1028. 
In  Pennsylvania  county  commissioners 
no  authority  to  employ  additional 
counsel  in  criminal  prosecutions.  Bechtel  v. 
Fry,  217  Pa.  591,  66  A.  992.  But  payment  by 
a  town,  on  account  for  legal  services  before 
they  are  rendered,  creates  an  obligation  by 
ratification  or  estoppel  as  to  the  services 
thereafter  rendered.  Newton  v.  Hamden,  79 
Conn.   237,   64   A.   229. 

37.  See   7   C.   Ix   330. 

38.  See  Champerty  and  Maintenance,  7  C. 
L.   621. 

39.  Act  of  legislature  authorizing  suit  to 
recover  for  legal  services  rendered  a  city 
does  not  create  a  right  of  action.  Forman 
v.  Sewerage  &  Water  Board  [La.]  43  So.  908. 

40.  Trimble  v.  Kansas  City,  etc.,  R.  Co., 
201  Mo.   372,   100  S.  W.   7. 

41.  Instruction  as  to  liability  of  agent  for 
legal  services.  Dillon  v.  McManus.  121  Mo. 
App.   37,  97  S.  W.  971. 

42.  Sufficiency  of  evidence,  in  action  for 
legal    services,    to    siiow   original    promise    to 


pay,  not  within  statute  of  frauds.  Treakle 
v.  Vaughan  Abstract  Co.  [Ark.]  103  S.  W. 
174. 

43.  The  charge  or  omission  to  charge  may, 
however,  serve  as  evidence  of  the  existence 
or  non-existence  of  the  debt.  Davis  v.  Far- 
well   [Vt.]   67  A.  129. 

44.  See  7  C.  L.  331. 

45.  Dorr  v.  Dudley  [Iowa]  112  N.  W.  203. 
Ten  thousand  dollars  held  sufficient  on  a 
quantum  meruit  for  collecting  $130,000  from 
a  minor,  on  a  $300,000  claim.  Delahunty  v. 
Canfleld,  103  N.  Y.  S.  939.  An  attorney  who 
in  one  count  alleged  that  he  was  employed 
by  defendant  to  perform  services  and  then 
not  permitted  to  do  so,  and  in  another  count 
alleged  services  rendered  and  money  spent 
at  defendant's  request,  cannot  recover  on  a 
quantum  meruit,  as  he  had  not  treated  the 
contract  as  rescinded.  Weil  v.  Fineran,  78 
Ark.   87,   93   S.  W.   568. 

46.  Blssell  V.  Zorn,  122  Mo.  App.  688,  99 
S.   V\'.   458. 

47.  Instruction  as  to  binding  effect  of  the 
account.  Lane  &  Bodley  Co.  v.  Taylor,  80 
Ark.   469,  97  S.  VY.   444. 

48.  See    7    C.    L.    332. 
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are  alloAved  b}-  statute  to  the  part}'  prevailing,  as  an  incident  to  his  recover}-.'"*  the 
most  common  instances  being  suits  for  foreclosnrie  of  mortgages,^**  receiverships,^^ 
and  proceedings  involving  the  estates  of  decedents.^-  The  allowance  of  '"costs" 
wh.ich  are  in  reality  attorney's  fees  is  also  treated  elsewhere.^^  An  attorney  who  is 
appointed  by  the  court,  under  the  Iowa  statute,  to  defend  an  accused  for  homicide, 
is  entitled  to  compensation,  though  the  accused  had  previously  been  acquitted  of 
all  except  manslaughter'.^*  One  bringing  a  suit  for  the  preservation  of  a  fund  in 
which  several  jDersons  have  a  common  interest  will  be  reimbursed  by  a  court  of 
equity  out  of  such  fund  for  reasonable  attorney's  fees  incurred  by  him  in  so  doing.''^ 
The  application  for  the  allowance  of  such  fees  may  be  made  either  by  the  par'ty  em- 
ploying counsel  or  the  attorneys  themselves.^®  It  is  discretionary  with  a  Federal 
court  to  allow  counsel  fees  out  of  a  fund  or  property  which  a  joint  owner  has  main- 
tained a  suit  to  protect,  and  which  has  been  dii'ectly  benefited  thereby.^^  But  a 
court  of  equity  has  no  power  to  fix  the  fee  of  an  attorney  who  appeared  for  his 
client,  both  as  an  administrator  and  individually,  in  an  action  to  establish  a  debt 
against  the  estate,  sell  its  lands  to  pay  the  same,  and  distribute  the  surplus,  except 
b}-  consent  of  parties.^*  A  defendant  in  a  suit  for  an  injunction  which  is  dissolved 
is  entitled  to  an  allowance  for  attoi^ney's  fees  in  both  the  trial  and  appellate  courts.^^ 
An  attorney  who  bears  the  expense  of  a  trial  is  entitled  to-  the  costs  recovered  from 
the  adverse  party.®"     Counsel  fees  allowed  to  a  party  may  be  ordered  to  be  paid  to 


49.  In  contempt  proceedings  for  violating 
an  injunction,  the  ?oiu't  may  allow  an  at- 
torney's fee  to  the  prosecutor  of  the  case. 
State  V.  Plamondon  [Kan.]  89  P.  23.  Coun- 
sel fees  in  proceeding  for  contempt,  under 
V^'isconsin  statute,  taxable  against  guilty 
party.  My  Laundry  Co.  v.  Schmeling,  129 
Wis.  597,  109  N.  W.  540.  A  plaintiff  who 
succeeds  in  abating-  a  liquor  nuisance  is  en- 
titled to  recover  counsel  fees,  under  the 
Iowa  statute,  whether  the  proceeding  was 
in  his  own  name  or  by  the  state.  Plank 
V.  Hertha  [Iowa]  109  N.  W.  732.  In  an 
action  for  employing  the  tenant  of  another, 
such  defendant  is  not  entitled  to  a  judg- 
ment for  attorney's  fees,  unless  they  were 
made  an  issue  and  found  in  his  favor  by 
the  jury,  in  the  absence  of  whicli  the  court 
has  no  power  to  award  them.  Jones  v. 
Houghton  [Ga.  App.]  57  S.  E.  1061.  In 
action  for  4lauiagc8  to  pas.«ienger  by  being 
carried  beyond  destination,  plaintiff  not  en- 
titled to  recover  attorney's  fee  under  the  Ar- 
kansas statute,  unless  he  allege  a  violation 
of  some  express  statute.  St.  Louis,  etc.,  R. 
Co.  v.  Knight  [Ark.]  99  S.  W.  684.  The 
plaintiff  in  a  suit  on  an  attacliment  bond  is 
entitled  to  recover  reasonable  attorney's 
fees,  and,  where  no  stipulated  fee  was 
agreed  upon,  its  assessment  should  be  left 
to  the  jury.  State  v.  Allen  [Mo.  App.]  103 
S.  W.  1090.  Nor  in  such  case  is  the  stipu- 
lated fee  conclusive  as  to  the  amount  al- 
lowable. Plymouth  Gold  Min.  Co.  v.  U.  S. 
I'idelity  &  Guaranty  Co.  [Mont.]  88  P.  565. 
But  independent  of  statute,  counsel  fees  are 
not  recoverable  in  an  action  of  replevin. 
Nor  are  they  recoverable  under  the  Florida 
statute.  Gregory  v.  Woodbery  [Fla.]  43  So. 
504. 

30.  See  Foreclosure  of  Mortgages  on 
Land,  7  C.  L.  1678. 

r.l.     See   Receivers,    8   C.  L.   1679. 

.".2.  See  Estates  of  Decedents,  7  C.  L.  1386; 
Wills,  8  C.  L.  2305. 

r.3.     See  Costs,  7  C.  L.  956. 

54.    Nor  in  such  case  does  an  attorney  who 


has  conducted  one  trial,  and  secured  a  re- 
versal, haye  to  be  reappointed  in  the  sec- 
ond trial,  in  order  to  get  his  fee.  Tomlinson 
v.  Monroe  County  [Iowa]  112  N.  W.  100. 
Under  tlie  Ohio  statute,  the  determination  of 
the  county  commissioners  as  to  tlie  compen- 
sation to  be  paid  for  defending  indigent 
persons  is  final,  subject  to  certain  limits. 
Long  V.  Miami  County  Com'rs,  75  Ohio  St. 
539,   80  N.  E.    188. 

55.  Action  for  appointment  of  receiver 
and  to  wind  up  affairs  of  insolvent  bank  be- 
ing, under  the  statute,  for  the  benefit  of  all 
the  creditors,  creditor  bringing  it  will  be  re- 
imbursed for  attorney's  fees.  Bradsliaw  v. 
j^ittle  Rock  Bk.,  76  Ark.  501,  89  S.  W.  316. 
The  allowance  of  fees  to  attorneys  for  a 
single  creditor  who  brings  an  action  to  wind 
up  an  insolvent  cc^rporatlon  is  to  be  made 
from  tlie  amounts  received  by  the  various 
creditors,  and  not  from  tlie  surplus  coming 
to  the  corporation.  Id.  Services  of  credit- 
or's attorney  in  connection  with  sale  under 
senior  judgment,  such  as  bidding  up  the 
property,  etc.,  held  to  entitle  him  to  com- 
pensation from  fund.  Eisenhower  v.  Shank. 
31  Pa.  Super.  Ct.  23.  A  collection  fee  stipu- 
lated for  in  the  instrument  on  which  the 
judgment  was  rendered  may  be  allowed  to 
him,  though  preliminary  demand  for  pay- 
ment lias  been  made  and  no  execution  has 
issued.      Id. 

56.  Bradshaw  v.  Little  Rock  Bk.,  76  Ark. 
501,  89  S.  W.  316. 

57.  Culyer  v.  Atlantic  &  N.  C.  R.  Co.,  132 
F.   570. 

58.  Consent  to  order  of  reference  to  fix 
such  fee  is  not  sufficient.  Cauthen  v.  Cauthen 
[S.   C]    56   S.   E.  978. 

59.  In  Mississippi  it  is  held  that  a  proper 
allowance  of  attorney's  fees  for  services  in 
the  supreme  court  is  one-half  the  allowance 
in  the  trial  court.  Curphy  v.  Terrell  [Miss.] 
42  So.   235. 

eo.  Blondel  V.  Ohlman  [Iowa]  109  N.  W. 
806. 
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tlie  counsel  instead  of  to  the  party  hiniself.^^  Where  in  entering  a  decree  jurisdic- 
tion to  adjudicate  ui:jon  certain  matters  is  reserved,  counsel  fees  may  be  allowed 
upon  the  adjudication  of  suoh  matters.^- 

The  amount  of  allowance  by  court.^^ — An  order  of  court  fixing  an  allowance 
for  attorney's  fees  is  presumptive  evidence  that  they  are  not  exorbitant,  but  is  not 
conclusive  against  persons  not  parties  to  the  suit"*  The  extent  of  the  assets 
coming  into  the  hands  of  the  receiver  may  be  considered  in  fixing  the  amount  to  be 
allowed  as  attorney's  fees,  but  the  amount  should  be  fixed  at  a  sum  which  would 
liave  l)een  a  reasonable  charge  against  their  own  clients  for  the  services  rendered.''''' 
The  United  States  Bankruptcy  Act,  providing  for  the  allowance  of  reasonable  attor- 
ney's fee.  does  not  authorize  an  allowance  for  all  legal  work  the  attorney  may  do, 
hut  only  for  that  required  by  the  provisions  of  the  law  and  the  necessities  of  the 
proceeding.*'*^  A  judgment  will  not  be  reversed  for  a  slightly  excessive  allowance 
in  ta.xing  the  attorney's  fee.**' 

Evidence  as  to  value  of  services.^^ — In  fixing  an  attorney's  fee  the  court  may 
liear  evidence  as  to  the  value  of  his  services.®®  The  testimony  of  expert  lawyers 
is  admissible  as  to  the  value  of  legal  services.'**  In  fixing  the  value  of  legal  ser^^Lces, 
the  nature  of  the  controversy,  the  results  dependent  thereon,  the  magnitude  of  the 
interests  involved,  and  the  responsibility  assumed,  should  all  be  considered.^^     In 


«1.  Pike  V.  Pike,  123  111.  App.  553. 

62.  In  divorce  proceedings.  Pike  v.  Pike, 
123  111.  App.  553. 

<53.  See  7  C.  L.  332. 

64.  An  allowance  of  $12,000  out  of  a  claim 
which,  after  pending  for  several  years  and 
lieing  twice  tried  on  appeal,  was  settled  for 
$35  000  is  not  exorbitant.  Hays  v.  Johnson's 
Adm'r,  30  Ky.  L.  R.  614,  99  S.  W.  332.  An 
attorney  for  an  insurance  company  who 
-successfully  filed  an  interpleader  for  the 
company  may  be  allowed  $1,000  as  a  fee, 
where  the  amount  involved  was  $46,133.89. 
Mutual  L.  Ins.  Co.  v.  Lane,  151  F.  276.  On 
appeal  from  a  judgment  foreclosing  a  me- 
chanic's lien,  an  attorney's  fee  of  $oO  wiU 
not  be  declared  an  improper  amount,  m  the 
absence  of  evidence.  Lee  v.  Kimball  [Wash.] 
88  P  1121.  One  hundred  dollars  is  a  rea- 
sonable aUowance  to  an  attorney  prosecut- 
ing a  contempt  proceeding  for  violating  an 
injunction.  State  v.  Plamondon  [Kan.]  89 
p"-'3  Where  it  is  proven  without  contra- 
diction in  a  suit  that  a  certain  amount  is  a 
reasonable  attorney's  fee,  the  court  should 
not  disregard  such  proof  and  allow  a  smaller 
amount.      Wright    v.    Conservative    Inv.    Co. 

^  «5.     Bradshaw  v.  Little  Rock  Bk.,   76  Ark. 
501,  89  S.  W.  316. 

ee.     In   re   Payne,    151   F.    1018. 

67.  The  excess  may  be  cured  by  a  remit- 
titur or  deducted  from  the  judgment,  and  the 
appellant  cannot  profit  thereby  in  the  mat- 
ter of  costs  in  the  appellate  court.  Trabue 
v.  Wade  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
591,   95   S.  W.   616. 

68.  See   7   C.  L.   332. 

69  Under  Iowa  statute  providing  for  at- 
tornev's  fees  against  a  railroad  in  a  suc- 
ces«;ful  appeal  from  an  appraisement  of  dam- 
ages. Hall  V.  Wabash  R.  Co.  [Iowa]  110  N. 
W.    1039. 

70.  But  an  instruction  that  the  jury 
might  rely  on  their  own  judgment  as  to  the 
value  of  legal  services  and  are  not  confined 
to   the  evidence   is   erroneous,  as  they   should 


take  all  the  evidence  Into  consideration  and 
find  such  a  sum  as  would  be  a  reasonable 
compensation.  Morehead's  Trustee  v.  An- 
derson, 30  Ky.  L.  R.  1137,  100  S.  W.  340.  In 
a  suit  for  legal  services,  a  hypothetical 
question  based  on  the  plaintiff's  evidence 
detailing  the  services  rendered,  the  time  ex- 
pended, the  value  of  the  property  involved, 
and  every  fact  connected  directly  with  the 
services,  is  not  misleading.     Id. 

71.  But  evidence  of  the  amount  paid  an- 
other attorney  in  the  same  case  is  inad- 
missible. Heblich  v.  Slater,  217  Pa.  404,  66 
A.  655.  The  time  taken  in  performing  the 
services  may  also  be  considered,  but  it  is  a 
less  important  element.  Trimble  v.  Kan- 
sas City,  S.  &  G.  R.  Co.,  201  Mo.  372,  100  S. 
W.  7.  In  an  action  for  legal  services,  the 
jury  may  consider  the  liability  of  an  at- 
torney for  failure  to  exercise  ordinary  skill, 
care,  and  diligence,  in  determining  the 
value  of  the  services.  Morehead's  Trustee 
V.  Anderson,  30  Ky.  L.  R.  1137,  100  S.  W.  340. 
A  decree,  dismissing  attorneys  on  condition 
that  a  fixed  fee  be  paid  them,  wliich  was  af- 
firmed on  appeal,  is  a  final  adjudication  of 
the  amount  due,  and  will  support  an  action 
for  its  recovery.  Seymour  v.  Du  Bois,  143 
F.  1003.  Where  land  is  sold  on  the  faith 
of  abstracts  of  title,  the  price  received 
should  be  considered  as  showing  what  would 
be  a  reasonable  fee  for  preparing  the  ab- 
stracts. Morehead's  Trustee  v.  Anderson.  30 
Ky.  L.  R.  1137,  100  S.  W.  340.  The  erroneous 
belief  of  an  attorney  that  his  fee  was  lim- 
ited to  a  certain  amount  does  not  prevent 
him  from  recovering  what  his  services  were 
reasonably  worth.  Bissell  v.  Zorn,  122  Mo. 
App.  688,  99  S.  W.  458.  Proof  of  reasonable 
fee.  Whinery  v.  Brown,  36  Ind.  App.  276,  75 
N.  B.  605.  A  verdict  for  $3,000  as  an  at- 
torney's compensation  for  five  months'  work 
in  preparing  thirty-five  abstracts,  and  pei- 
fecting  title  to  38,000  acres  of  land  which 
sold  for  $200,000,  is  not  excessive.  More- 
head's  Trustee  v.  Anderson.  30  Ky.  L.  R. 
1137,    100    S.    W.    340.      Insufliciency    of    evi- 
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determining  the  amount  due  an  attorney  for  services,  the  court  must  he  guided  hy  a 
conscientious  estimate  of  their  value,  and  Avhile  expert  evidence  is  useful  it  is  not 
controlling-,  and,  where  the  nature  and  extent  of  the  services  is  sho^\Ti,  the  court 
should  exercise  its  own  knowledge  of  their  value.'^^ 

Proceedings  to  recover.''^ — An  attorney  may  sue  his  client  for  breach  of  con- 
tract of  employment  for  not  paying  an  agreed  retainer,  for  the  loss  of  contingent 
fees  contracted  for,  and  for  money  expended  under  an  agreement  to  reimburse 
him.'*  Where  there  is  no  dispute  as  to  the  agreed  amount,  but  only  as  to  the  mode, 
time,  and  condition  of  payment,  a  judgment  for  less  than  the  agreed  fee  is  erron- 
eous.'^ In  an  action  for  legal  services  the  defendant  is  entitled  to  offset  money 
collected  and  not  turned  over  to  him.'®  In  a  suit  for  legal  services  in  defending  an 
action,  under  a  contract  by  which  the  fee  was  to  be  fixed  after  an  investigation  of 
the  matter,  an  answer  that  no  services  had  been  performed  and  that  the  contract 
had  been  canceled  by  agreement  is  not  objectionable.'^'  A  defense  which  is  not 
pleaded,  in  a  suit  to  recover  for  attorney's  services,  cannot  be  proved."®  In  a  suit 
to  recover  for  services  rendered  in  a  Federal  court,  proof  of  services  in  another  ac- 
tion in  a  state  court  is  inadmissible.'^®  Where  an  attorney  fully  performs  his  con- 
tract until  discharged  without  cause,  his  measure  of  damages  is  the  unpaid  balance 
Avhich  was  agreed  upon.®°  In  an  action  for  legal  services  the  plaintiff  is  not  re- 
quired to  specify  the  charge  for  each  item  of  service  rendered,  but  only  the  value 
of  each  service  performed  as  far  as  he  is  able.*^  Where  the  parties  to  a  suit  settle 
it  without  the  knowledge  of  plaintiff's  attorney,  he  may,  under  the  Kentucky  statute, 
proceed  against  the  defendant  in  the  original  action  if  still  pending,  or  bring  an  in- 
dependent suit  against  him.*^  An  attorney  who  has  contracted  for  one-half  the 
recovery  is  entitled  to  one-half  of  a  compromise  made  without  his  consent,  but  can- 
]iot  recover  for  more  except  by  suing  for  breach  of  contract  in  another  suit.^^  In 
an  action  by  an  attorney  against  his  client  for  breach  of  contract,  the  burden  is  on 
llie  defendant  to  prove  that  he  was  induced  to  enter  into  it  by  fraud.** 


(lence  to  show  discrepancy  between  value  of 
services  and  compensation  tlierefor.  Hamil- 
ton V.  Holmes  [Or.]  87  P.  154.  Declarations 
of  a  third  person  not  under  oath  are  not  ad- 
missible to  show  the  value  of  legal  serv- 
ices.    Miner  v.  Rickey   [Cal.  App.]    90  P.  718. 

72.  But  where  the  amount  allowed  by  the 
trial  judge  is  not  manifestly  insufficient  or 
excessive,  its  judgment  should  be  affirmed. 
Dinkelspiel  v.  Pons   [La.]    43  So.   1018. 

73.  See  7  C.  L.  333. 

74.  Instructions  as  to  recovery,  and  meas- 
ure of  damages,  in  action  hy  attorney 
against  client  for  breach  of  contract.  Weil 
v.  Fineran,  78  A-rk.  87,  93  S.  W.  568.  Suffi- 
ciency of  evidence  to  sustain  judgment  in 
action  for  legal  services.  Marshall  v.  Pig- 
gott  [Neb.]  Ill  N.  W.  592.  Sufficiency  of 
evidence,  in  action  for  legal  services,  to  go 
to  jury.  Bissell  v.  Zorn.  122  Mo.  App.  688, 
99  S.  W.  458.  Insufficiency  of  evidence. 
Loomis  V.  Mullins  [Ky.]  101  S.  W.  913.  Coun- 
terclaim. Treakle  v.  Vaughan  Abstract  Co. 
I  Ark.]  103  S.  W.  174.  Sufficiency  of  bill  of 
pnrtieulfirti  In  suit  for  legal  services.  More- 
head's  Trustee  v.  Anderson,  30  Ky.  L.  R. 
1137,  100  S.  W.  340. 

75.  Allen  V.  Flynn,  52  Misc.  121,  101  N. 
Y.  S.  747. 

76.  Lupton  V.  Taylor  [Ind.  App.]  78  N.  E. 
689. 


77.  Higgins  v.  Matlock  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.  170,  95  S.  W.  571. 

78.  Offer  of  evidence  that  attorney  did  not 
go  out  of  state  to  take  depositions.  Ses- 
sions v.  Warwick  [Wash.]  89  P.  482.  De- 
fense that  contract  was  illegal  must  be 
pleaded.  Prince  v.  Kennedy,  3  Cal.  App.  498. 
86  P.  609.  Necessity  of  pleading  champerty, 
see  Champerty  and  Maintenance,  7  C.  L.   621. 

79.  Higgins  v.  Matlock  [Tex.  Civ.  App]  16 
Tex.   Ct.   Rep.   170,   95   S.   W.   571. 

SO.     Sessions  v.  Warwick  [Wash.]  89  P.  482. 

81.  Treakle  v.  Vaugiian  Abstract  Co. 
[Ark.]   103  S.  W.  174. 

82.  And  if  he  petition  in  the  original  ac- 
tion the  plaintiff  is  not  a  necessary  party. 
Proctor  Coal  Co.  v.  Fye,  29  Ky.  L.  R.  804,  96 
S.  W.   512. 

83.  In  re  Snyder,  104  N.  Y.  S.  571.  Suffi- 
ciency of  evidence  to  prove  contract  of  re- 
tainer, in  suit  by  attorney  to  recover  part  of 
the  proceeds  of  a  compromise.  Wilson  v. 
Seeber  [N.  J.  Eq]   66  A.  909. 

84.  Instruction  as  to  whether  contract 
procured  by  fraud  or  made  in  good  faith. 
Well  v.  Fineran,  78  Ark.  87,  93  S.  W.  568. 
In  an  action  for  legal  services,  though  the 
attorney  must  show  that  the  contract  was 
fair  or  reasonable,  this  obligation  does  not 
apply  to  mere  retainers  establishing  the  re- 
lation. Title  Guarantee  &  Trust  Co.  v.  Stem- 
berg,  103  N.  Y.  S.  857. 
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TAen}^ — In  the  absence  of  statute,  an  attorney's  lien  on  his  client's  cause 
of  action  but  only  on  the  fruits  thereof .^^  It  is  held  in  Minnesota  that  an  attorney's 
lien  cannot  l)e  created  upon  a  mere  right  of  action  for  a  personal  tort..*'  Attorne^^s 
nuiy  assert  a  lien  on  money  in  their  hands  as  attorneys,  for  services  not  paid  for,  and 
hold  it  until  their  compensation  be  agreed  upon  and  paid  or  tendered.^*  An  at- 
torney has  a  lien  on  a  judgment  obtained  by  him  for  his  client  for  services  in  the 
case,  the  amount  of  which  is  fixed  by  special  contract,  though  under  the  terms  of 
the  contract  payment  cannot  be  had  until  the  money  is  actually  recovered.*®  But 
an  attorney  who  defends  an  action  to  recover  land  is  not  entitled  to  a  lien  thereon, 
thougli  he  succeeds  in  saving  it.^°  Drafts  placed  with  the  owner's  attorney,  in  order 
that  the  owner  might  realize  on  them  and  apply  the  money  to  the  payment  of  debts 
cis  lie  thought  best  and  to  prevent  tjie  fund  from  being  levied  on,  are  not  subject  to 
a  lien  for  services  of  the  attorney.^^  An  attorney's  lien  on  a  judgment  is  assignable 
and  may  be  enforced  by  the  assignee,  though  the  assignor  by  his  assignment  has 
lost  the  right  to  enforce  it.®^  Where,  pending  an  appeal,  the  parties  settle  the 
claim  without  fraud  or  collusion,  the  appellent's  counsel  has  no  lien  that  entitles 
liim  to  enter  judgment  against  the  appellee  for  his  fee.®"  A  defendant  who  clandes- 
tinely settles  with  plaintiff  and  agrees  to  settle  the  lien  of  his  attorney,  which  was 
for  one-half  of  the  recovery,  is  liable  to  such  attorney  for  an  amount  equal  to  that 
paid  plaintiff.®*  If  a  settlement  between  litigants  he  honestly  made,  and  plaintiff's 
attorneys  was  to  receive  a  percentage  of  recover}',  the  amount  of  his  lien  is  con- 
trolled by  the  settlement,  and  not  b}''  a  judgment  which  has  not  become  final.*^ 
Attorneys  have  a  lien  itpon  all  suits  brought  by  them  and  all  judgments  obtained 
upon  a  real  cause  of  action,  in  behalf  of  their  clients,  bttt  they  have  no  right  to 
enforce  a  judgment  obtained  by  surprise  when  the  defendant  has  been,  by  the  act 
of  their  client,  deprived  of  the  right  to  be  heard  on  the  existence  of  a  cause  of  ac- 
tion at  the  time  of  their  employment  and  the  institution  of  the  suit.®®  Statutes 
providing  for  attorney's  liens  are  constitutional,  remedial,  and  should  be  libeniny 


S5.     See  7  C.  L.  334. 

86.  Protection  of  lien  in  bankruptcy  pro- 
ceedings. In  re  Baxter  &  Co.  [C.  C.  A.]  154 
F.   22. 

S7.  Nor  is  such  right  assignable  as  se- 
curity, hence  a  client  is  not  prevented  from 
compromising  a  personal  injury  claim  be- 
fore judgment  by  the  fact  that  he  has  con- 
tracted with  his  attorney  for  a  contingent 
fee.  Boogren  v.  St.  Paul  City  R.  Co.,  97 
Minn.  51,   106  N.  W.   104. 

88.  Rose  V.  Whiteman,  52  Misc.  210,  101 
N.  Y.   S.   1024. 

89.  Nor  does  the  failure  of  an  attorney  to 
prosecute  a  suit  to  enforce  the  judgment 
destroy  his  lien,  ^vhere  he  was  not  bound 
to  do  so  without  additional  compensation. 
Fisher  v.  Mylius  [V^'.  Va.]  57  S.  E.  276.  But 
if  a  client  has  to  expend  money  to  realize  on 
a  judgment  for  the  coinmon  benefit  of  him- 
self and  his  attorney,  the  latter  must  contrib- 
ute ratably  to  his  share  of  such  expense. 
Id.  A  contract  between  attorney  and  client, 
that  as  compensation  the  attorney  shall  re- 
ceive a  certain  part  of  the  proceeds  of  an 
action,  ^ives  him  an  equitable  lien  upon 
them  when  they  take  form.  Wilson  v.  Lee- 
bar  [N.  J.  Eq.]  66  A.  909.  An  attorney  for 
a  wife  in  divorce  proceedings  acquires  a  lien 
on  a  money  judgment  awarded  to  her,  by 
perfecting  it  according  to  statute.  Hubbard 
V.  Ellithorpe  [Iowa]  112  N.  W.  796.  An 
attorney   for  a  mother  in   bastardy   proceed- 


ings whose  fee  Is  to  be  paid  out  of  the 
fund  recovered  has  a  lien  upon  such  fund. 
Costigan  v.  Stewart  [Kan]  91  P.  83;  Taylor 
V.   Stull    [Neb.]   112  N.  W.  577. 

90.  Forrester  v.  Howard,  30  Ky.  L.  R.  375, 
98   S.  W.   984. 

91.  Walts  V.  Newberry  [Va.]  57  S.  E.  657. 
But  an  attorney  has  a  lien  on  securities  in 
his  hands  out  of  which  his  client  agreed  he 
should  take  his  fee.  Heyward  v.  Maynard, 
103  N.  T.   S.  1028. 

92.  Fisher  v.  Mylius  [W.  Va.]  57  S.  E.  276. 

93.  Grossman  v.   Smith,   116   App.  Div.   791, 

102  N.   Y.    S.    18. 

94.  Curtis  v.  Metropolitan  St.  R.  Co.  [Mo. 
App.]  102  S.  "W.  62.  Persons  sued  with  a  de- 
fendant, who  participate  in  effecting  a  com- 
promise of  the  claim,  after  notice  to  the 
defendant  that  an  attorney  has  been  em- 
ployed to  prosecute  it,  are  also  liable  for  the 
attorney's  fees.  Ingersoll  v.  Coal  Creek 
Coal  Co.   [Tenn.]   98  S.  "U^  178. 

95.  Wait  V.  Atchison,  etc.,  R.  Co.  [Mo.]  103 
S.   W.    60. 

96.  The  existance  of  an  attorney's  lien  is 
no  reason  for  allowing  the  attorneys  to  en- 
force a  judgment  against  a  surety  which  was 
rendered  as  a  result  of  his  being  lulled  into 
security  by  assurances  by  their  client  that 
no  claim  would  be  made  against  him.  Hall 
V.     Lockerman,     127    Ga.     537.     56     S.     E.    759. 

97.  Wait    V.    Atchison,    etc.,    R.    Co.    [Mo.] 

103  S.   W.   60. 
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construed."'  Tlie  Missouri  statute  providing  for  attorney's  liens  is  not  invalid  either 
as  class  legislation,  or  as  destroying  defendant's  right  to  contract;  nor  does  it  violate 
the  constitutional  requirement  that  no  bill  contain  but  one  subject,  clearly  expressed 
in  its  title.®*  An  attorney's  lien  under  the  Kentucky  statute  cannot  be  divested  by 
a  compromise  between  the  parties  without  the  attorne}''s  knowledge  or  consent,  un- 
less made  in  good  faith  without  the  payment  of  anything  of  value.®'  An  attorney 
emi^loyed  on  a  contingent  fee  has  no  lien  for  his  services  before  Judgment,  under 
the  Oregon  statute.^  In  Alabama  no  attorney's  lien  attaches  to  lands  or  any  other 
thing  except  moneyed  judgments.^  Under  the  Arkansas  statute,  a  defendant  who 
compromises  a  case  with  one  of  plaintiff's  attorneys,  knowing  that  another  of  plain- 
tiff's attorneys  has  contracted  for  a  contingent  fee,  is  liable  to  such  other  attorney 
for  a  reasonable  fee.'  The  lien  of  plaintiff's  attorney,  under  the  Xew  York  statute, 
attaches  to  the  fund  in  litigation,  and  is  not  affected  by  defendant  paying  all  of 
it.  to  plaintiff  under  a  settlement.* 

Loss  of  lien.^ — An  attorney  releases  his  lien  by  acceding  to  his  client's  demand 
tbat  he  pay  over  the  amount  collected,  but  he  does  not  thereby  disentitle  himself 
to  an}'  claim  for  the  services  rendered.®  The  termination  of  the  relation  of  attorney 
and  client  by  the  client's  being  declared  insane  does  not  destroy  the  attorney's  lienj 
nor  does  the  assignment  of  the  judgment  after  plaintiff's  attorneys  have  filed  their 
lien  thereon,*  and  the  lien  attaches  to  money  paid  into  court  to  satisfy  the  judg- 
ment.® 

Enforcement  of  licn}^ — If  an  attorney  render  services  in  a  court  having  no 
jurisdiction  to  enforce  his  lien,  he  may  maintain  an  action  thereon  in  a  court  having 
such  jurisdiction.^^  A  proceeding  to  enforce  an  attorney's  lien,  being  in  rem  against 
the  fund,  may  be  maintained  in  the  state  coui't  where  the  original  suit  was  brought, 
though  the  defendant  be  a  foreign  corporation,  and  before  the  settlement  the  suit 
was  removed  to  a  Federal  court. ^^     AAliere  parties  to  a  suit  compromise  it  between 


9S.  And  as  the  action  under  this  statute 
is  not  strictly  to  enforce  the  lien,  but  to 
recover  the  amount  thereof,  it  may  be 
brougrht  before  a  justice  of  tlie  peace.  O'Con- 
nor V.  St.  Louis  Transit  Co.,  198  Mo.  622,  97 
S.  W.  150.  The  attorney's  lien  under  the 
Missouri  statute  attaches  to  the  cause  of 
action  from  the  commencement  thereof. 
Taylor  v.  St.  Louis  Transit  Co.,  198  Mo.  715, 
97  S.  W.  155.  The  Missouri  statute  creating 
attorney's  liens  is  not  void  as  contrary  to 
public  policy,  since  it  does  not  permit  an 
attorney  to  block  a  settlement  between  the 
parties.  Id.  Under  tlie  Missouri  statute  an 
attorney  has  a  lion,  after  suit  is  brought 
and  summons  served,  thougli  he  gives  no 
notice  thereof,  and  it  cannot  be  affected  by 
any  settlement  between  the  parties,  and  if 
he  gives  such  notice  the  lien  dates  from  the 
service  thereof.  W^ait  v.  Atchison,  etc.,  R.  Co. 
[Mo.]   103  S.  W.  60. 

99.  Nor  need  the  attorney,  in  his  petition 
to  recover  from  the  defendant,  allege  bad 
faith,  where  the  plaintiff  received  valuable 
consideration.  Proctor  Coal  Co.  v.  Tye,  29 
Ky.    L.    R.    804,    96    S.    "SV.    512. 

1.  Jackson    v.  "Stearns    [Or.]    84    P.    798. 

2.  Kelly    v.     Horsley     [Ala.]     41     So.     902. 

3.  But  though  the  settlement  bo  invalid 
as  to  the  defrauded  attorney,  it  will  not  be 
set  aside  in  favor  of  the  plaintiff,  where  the 
defendant  did  not  know  that  the  plaintiff 
also  was  lit-ing  defrauded.  Busli  v.  Prescott 
&    N.    ^V.    R.    Co.    [.\rk.]    103    S.    W.    176. 


4.  Oishel  V.  Bonaddio,  117  App.  Div.  110, 
102   N.   Y.   S.   368. 

5.  See   7   C.   L.   336. 

6.  Nor  does  the  acceptance  of  a  receipt 
from  Ills  client  "in  settlement  of  money  col- 
lected" preclude  him  from  recovering  fees 
therefor.     Davis  v.   Farwell    [Vt.]    67   A.   129. 

7.  But  in  such  case  an  order  directing 
that  the  attorney  surrender  his  client's  bank 
books  to  the  latter's  committee  should  pro- 
vide for  payment  of  the  attorney's  fees. 
In  re  Stenton,   53  Misc.   515,   105  N.  Y.  S.  295. 

8.  Taylor   v.    Stull    [Neb.]    112    N.    W.    577. 

9.  Hubbard  v.  Ellithorpe  [Iowa]  112  N. 
W.    796. 

10.  See  7   C.  L.   336. 

11.  Municipal  Court  of  New  York  city  has 
no  jurisdiction  to  enforce  attorney's  lien, 
but  supreme  court  has.  Tynan  v.  Mart,  53 
Misc.  49,  103  N.  Y.  S.  1033.  Jurisdiction  of 
Missouri  supreme  court  to  determine  issue 
raised  to  establish  attorney's  lien.  Wait 
V.  Atchison,  etc.,  R.  Co.  [Mo.]  103  S.  W.  60. 
An  attorney's  lien  may  be  established  in 
equity  where  the  law  gives  no  adequate 
remedy,  and  if,  pending  an  appeal,  the  suit 
be  settled  without  his  assent,  such  settle- 
ment will  bo  set  aside  to  the  extent  of  his 
lien,  and  the  lien  is  enforceable  by  execution 
in  the  original   suit.     Id. 

12.  Oishel  v.  Bonaddio,  117  App.  Div.  110. 
102  N.  Y.  S.  368.  The  New  York  statuti- 
providing  for  an  attorney's  lien  on  tlie 
client's   cause   of   action   creates   a   right   and 
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themselves,  the  right  of  an  attorney  to  enforce  his  lien  is  regulated  by  statute  in 
some  states/^  and  summary  proceedings  for  the  enforcement  of  liens  are  sometimes 
authorized.^*  A  judgment  obtained  by  an  attorney  to  enforce  his  lien  on  the 
proceeds  of  a  settlement  between  the  parties  need  not  provide  that  execution  shall 
lirst  issue  against  his  client,  who  was  insolvent  and  without  the  state,  though  all  the 
proceeds  were  paid  to  him,^'  "WTiere  there  are  mutual  judgments,  an  attorney's  lien 
against  one  of  them  is  subject  to  the  right  to  set  off  the  judgments."' 

§  8.  Aidhoritij  of  attorney  to  represent  client.  Creation,  proof,  and  termina- 
tion of  authority.^' — The  professional  obligations  of  an  attorney  at  law  raise  a 
})resumption  that  he  has  authority  from  his  client  to  institute  a  suit  or  appear  in  a 
|)ending  case  in  his  client's  behalf,^*  though  the  filing  of  an  affidavit  or  other  evi- 
dence of  authority  is  sometimes  required. ^^  Though  an  attorney  be  generally  re- 
tained, his  assumption  of  authority  to  act  for  his  client  outside  of  the  due  and 
orderly  conduct  of  litigation,  does  not  create  a  presumption  of  actual  authority.^" 
'The  authority  of  an  attorney  is  not  terminated  by  judgment  in  the  cause  so  long  as 
the  court  retains  control  thereof.-^ 

Scope  of  authority.-- — An  attorney  has  implied  power  to  do  all  acts  incident 
to  the  conduct  of  litigation  in  which  he  is  employed,^'  including  the  maldng"  of 


pi-Qvides  a  remedy  for  Its  enforcement,  and 
con.sequently  is  controlling  on  federal  courts 
sitting  In  that  .state.  In  re  Baxter  &  Co. 
[C.  C.   A.]    154  F.   22. 

13.  Where  the  statute  gives  a  lien  for 
tlie  amount  agreed  upon  or  in  the  absence 
of  agreement,  for  a  reasonable  fee,  an  in- 
definite settlement  between  the  parties  with- 
out the  knowledge  of  plaintiff's  attorney 
entitles  the  latter  to  recover  from  the  de- 
fendant a  reasonable  fee.  though  he  had 
.agreed  with  plaintiff  for  a  part  of  the 
amount  recovered.  Proctor  Coal  Co.  v.  Tye, 
29  Ky.  L.  R.  804,  96  S.  W.  512.  Where  the 
parties  to  a  suit  compromise  it,  and  the 
plaintiff  is  insolvent,  his  attorney  may  re- 
cover from  the  defendant  in  a  separate 
action  the  percentage  of  recovery  agreed  to 
be  paid  him  by  plaintiff  without  further 
prosecution  of  his  clients'  suit.  Taylor  v. 
St.  I>ouis  Transit  Co..  198  Mo.  715,  97  S.  W. 
155.  In  an  action  by  plaintiffs  attorney  to 
enforce  his  lien  under  the  Xew  York  statute, 
where  there  has  been  a  settlement  between 
the  parties,  the  plaintiff  is  a  necessary  party. 
Oishei  v.  Bonaddio,  117  App.  Div.  110.  102 
X.  Y.  S.  36S.  Under  the  Xew  York  statute 
providing  that  an  attorney's  lien  on  his 
client's  cause  of  action  from  the  commence- 
ment thereof  cannot  be  affected  by  any  settle- 
ment between  the  parties,  testamentary  trus- 
tees .who  were  sued  for  an  accounting  and 
construction  of  the  will,  and  the  suit  discon- 
tinued by  consent,  are  not  proper  parties 
to  a  proceeding  to  fix  the  lien  of  plaintiff's 
attorney;  but  after  the  amount  is  established 
tlie  attorney  may  present  his  claim  against 
the  estate.  Sullivan  v.  McCann,  115  App. 
Div.  146,  100  X.  Y.  S.  739.  In  discontinuing 
a  partition  suit  pursuant  to  a  settlement 
between  the  parties,  the  court  can  only  im- 
pose a  lien  for  the  services  of  defendant's 
attorney  on  his  client's  interest  in  the  land. 
Horn  V.  Horn,  115  App.  Div.  292,  100  N.  Y.  S. 
790. 

14.  Enforcement  of  lien  bj'^  summary  pro- 
ceedings under  Xew  York  statute.  In  re 
Williams  [X.  Y.]  79  X.  E.  1019.  Enforcement 
of  attorney's   lien   on   mortgaged   land   under 


Montana  statute.  Gilchrist  v.  Hore,  34  Mont. 
443,   87  P.   443. 

15.  Oishei  v.  Bonaddio,  117  App.  Div.  110, 
102   X.    Y.    S.    368. 

10.  The  right  of  a  plaintiff  to  set  off  his 
judgment  for  costs  against  that  of  defend- 
ant is  superior  to  the  lien  of  plaintiff's 
attorney  on  his  judgment.  Garrigan  v. 
Huntimer  [S.  D.]  Ill  N.  W.  563;  Park  v. 
Hutchinson,  80  Ark.   183,   96  S.  W.   751. 

17.  See   7    C.   L.   337. 

18.  He  is  not  required  to  produce  a  war- 
rant of  attorney,  and  the  presumption  of 
his  authority  cannot  be  overcome  by  slight 
evidence.  Barkley  Cemetery  Ass'n  v.  Mc- 
Cune,  119  Mo.  App.  349,  95  S.  W.  295.  At- 
torneys in  whose  hands  a  claim  lias  been 
placed  will  be  presumed  to  have  authority 
to  file  suit,  answer  defendant's  pleas,  and 
try  the  case.  And  the  client  cannot  com- 
plain of  their  action  in  the  absence  of  fraud 
or  negligence  on  their  part.  McBurnect  ^. 
Lempkin   [Tex.  Civ.  App.]    101   S.  W.   864. 

See  note  on  rebnttal  o£  presaniption,  7  C. 
L.    337. 

19.  Insufficiency  of  affidavit  that  solicitors 
who  filed  a  suit  for  a  county  were  unau- 
thorized. Butts  V.  Peoria  County,  226  111. 
270.   80   X^   E.   765. 

20.  So  admissions  of  an  attorney  are  in- 
admissible against  his  client,  unless  shown 
to  be  authorized,  or  properly  made  for  the 
purpose  of  dispensing  with  formal  proof. 
Horseshoe  Min.  Co.  v.  Miners'  Ore  Sampling 
Co.    [C.    C.   A.]    147   F.    517. 

21.  Krieger  v.  Krieger,  120  111.  App.  634. 
See  post,  this  section,  subd.  Scope  of  Au- 
thoritj'. 

22.  See   7  C.   L.   341. 

23.  An  attorney  has  authority  to  agree 
with  the  court  and  opposing  counsel  that 
the  judge  might  sign  a  skeleton  bill  of  excep- 
tions and  afterwards  have  a  transcript  of 
testimony  inserted  therein,  and  his  client 
is  estopped  to  object  that  the  transcript  was 
not  properly  Incorporated.  Memphis  Consol. 
Gas  &  Elec.  Co.  v.  Simpson  [Tenn.]  103  S.  W. 
788.  The  vacation  of  a  judgment  by  consent 
of  the  attorneys  for  both  parties  cannot  be 
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stipulations  and  admissions.^*  He  may  receive  payment  of  the  judgment  recov- 
ered,==  though  it  has  been  assigned  by  his  client.-®  He  cannot  ordinarily  sell  or 
assign  his  client's  propert}^  cause  of  action  or  judgment,"  or  confess  judgment,^^  or 
compromise  his  client's  case,^^  or  to  employ  another  to  do  acts  within  the  scope  of 
his  own  powers.^"  An  attorney  to  collect  has  no  power  to  make  new  contracts.^^ 
An  attorney  by  virtue  of  a  general  retainer  acquires  no  authority  to  inject  into  a 
suit  against  his  client,  property  in  no  way  connected  therewith,  and  then  consent 
to  a  disposition  of  such  property  by  a  compromise  decree.^^  The  knowledge  of  an 
attorney  that  the  judge  is  so  prejudiced  against  his  client  as  to  justify  a  change  of 
venue  is  the  knowledge  of  his  client.^^  A  client  is  not  bound  by  an  authorized  act 
of  his  attorney  M'hich  he  promptly  repudiates,^*  but  an  unauthorized  agreement 
made  by  an  attorney  may  be  ratilied  by  his  client,^^  or  release  a  fund  from  a  lien  in 


objected  to  by  third  persons,  as  the  consent 
of  the  attorneys  is  presumed  to  have  been 
authorized.  Hokey  v.  Greenstein,  104  N.  Y. 
S.  621.  An  attorney  for  an  administrator 
may  be  autliorized  to  sign  a  notice  to  credit- 
ors in  the  administrator's  name  and  on  his 
behalf.  Meikle  v.  Cloquet  [Wash.]  87  P.  841. 
An  employment  of  counsel  by  one  of  two  ad- 
ministrators to  foreclose  a  mortgag-e  for  the 
estate  is  sufficient  to  authorize  him  to  repre- 
sent the  estate  where  the  other  administra- 
tor knew  of  such  employment,  though  he 
took  no  part  in  authorizing  it.  Waid  v. 
Koenig  [Md.]  67  A.  236.  Service  of  notice  of 
appeal  on  the  attorney  of  one  defendant  is 
insufficient  to  bind  the  other  defendant  who 
was  not  represented  by  the  attorney  served, 
thougli  such  attorney  acknowledge  service 
"as  attorney  for  defendants."  Nelden-Jud- 
son  Drug  Co.  v.  Commercial  Nat.  Bk.  [Utah] 
86  P.  498.  An  entry  of  discontinuance  of  a 
suit  signed  by  plaintiff's  covmsel  is  as  much 
the  act  of  the  plaintiff  as  if  it  was  made  in 
person.  Seeligson  v.  Gifford  [Tex.  Civ.  App.] 
103    S.    W.    416. 

24.  A  statute  providing  that  an  attorney 
has  authority  to  bind  his  client  by  agree- 
ments in  a  suit  does  not  apply  to  contracts 
made  by  an  attorney  before  any  action  is 
commenced.  Ephraim  v.  Pacific  Bk.,  149  Cal. 
222,  86  P.  507.  An  attorney's  admissions 
made  within  the  scope  of  his  authority  bind 
his  client  to  the  same  extent  as  a  stipulation. 
Heywood  Bros.  &  Wakefield  Co.  v.  Doern- 
becher  Mfg.  Co.  [Or.]  86  P.  357.  A  stipula- 
tion, waiving  the  right  of  appeal,  made  by 
an  attorney  of  record  binds  his  client. 
Arthur  D.  Jones  &  Co.  v.  Spokane  Valley  L. 
&   W.    Co.    [Wash.]    87    P.    65. 

25.  Though  an  order  directing  the  clerk 
to  pay  certain  money  due  a  judgment  cred- 
itor to  his  attorney  as  part  of  his  fee  be 
void,  the  payment  is  valid  on  the  ground 
that  the  attorney  had  authority  to  collect 
the  amount  due  his  client,  and  the  Judgment 
should  be  credited  by  the  amount  so  paid. 
Cauthen  v.  Cauthen  [S.  C]  56  S.  E.  978. 
An  attorney  may  receive  money  due  his 
client  in  a  case  in  which  he  is  employed, 
and  his  receipt  therefor  will  bind  the  client, 
unless  the  party  paying  it  had  notice  that 
the  attorney's  authority  to  act  in  the  case 
nad  been  revoked.  Gordon  v.  Omaha  [Neb.] 
110  N.  W.  313. 

26.  Hayes    v.    Koepfll    [Wash.]    89    P.    151. 

27.  Nor  does  an  attorney's  general  em- 
ployment by  the  receiver  of  a  bankrupt 
authorize   him   to   sell   the   bankrupts'   assets 


or  receive  the  proceeds  thereof.  Mason  v. 
Wolkowich  [C.  C.  A.]  150  F.  699.  In  the 
absence  of  special  authority,  an  attorney 
lias  no  power  to  assign  or  sell  a  claim  or 
judgment  of  his  client.  Attorney  for  trustee 
under  deed  of  trust  has  no  authority  to 
settle  the  beneficiaries'  claim  without  his 
consent.  Schroeder  v.  Wolf  [111.]  81  N.  E.  13. 
Without  special  authority  an  attorney  has 
no  power  to  sell  or  assign  a  judgment  of 
his    client.     Id. 

28.  In  the  absence  of  fraud,  decrees  en- 
tered by  consent  of  counsel  bind  their 
clients,  the  consent  of  the  attornej'S  being 
in  law  the  consent  of  their  clients.  Hollen- 
beck  V.   Glover    [Ga.]    57   S.   E.    108. 

29.  Sebree  v.  Sebree,  30  Ky.  L.  R.  670, 
99  S.  W.  282;  Schroeder  v.  Wolf,  127  111.  App. 
506. 

30.  An  attorney  empowered  to  recover 
judgment  and  sell  property  securing  it  at 
public  auction  has  no  authority  to  contract 
with  a  third  person  to  sell  it  at  a  specified 
sum  for  a  stipulated  compensation.  National 
Bk.  of  Commerce  v.  Bowman,  30  Ky.  L.  R. 
1236,  100  S.  W.  831.  An  attorney  has  no 
implied  authority  to  employ  assistant  coun- 
sel. Continental  Adjustment  Co.  v.  Hoffman, 
123  111.  App.  69.  See  ante,  §  7,  Compensa- 
tion and  Lien. 

Contra:  An  attorney  has  aathority  to 
empower  another  lawyer  to  appear  for  him, 
and  the  client  is  bound  by  such  appearance. 
Reich    V.    Cochran,    102    N.    Y.    S.    827. 

31.  But  an  attorney,  employed  merely  to 
collect  rents  and  serve  certain  notices,  has 
no  authority  to  make  new  contracts  for  his 
client.  McLain  v.  Nurnberg  [N.  D.]  112  N. 
W.   243. 

32.  Such  decree  will  be  vacated  if  it  be 
shown  that  no  such  authority  existed.  Mio- 
cene Ditch  Co.  V.  Moore  [C.  C.  A.]  150  F.  483. 

33.  Priddy  v.  MacKenzie  [Mo.]  103  S.  W. 
968. 

34.  Attorney's  settlement  of  claim  by 
forged  release.  Riley  v.  Boston  Elevated  R. 
Co.    [Mass.]    81    N.    E.    197. 

35.  Fenimore  v.  White  [Neb.]  Ill  N.  W. 
204.  Ratification  by  plaintiff  of  a  settlement 
obtained  by  his  counsel  through  a  forged 
power  of  attorney  precludes  such  plaintiff 
from  a  subsequent  recovery.  Memphis  St. 
R.  Co.  v.  Roe  [Tenn.]  102  S.  W.  343.  An 
unauthorized  purchase  of  property  by  an  at- 
torney in  his  client's  name  is  ratified  by  the 
client's  subsequent  statement  that  he  had 
bought  it  and  wished  to  sell  it.  Ford  v. 
Bigger,   80  Ark.   300,  97  S.  W.   65.     A  litigant 


9  Cur.  Law.    ATTORNEYS  AND  COUNSELOES  §  IIB. 


315 


favor  of  his  client.^o  The  right  to  serve  an  attorney  with  notice  is  not  necessarily 
terminated  by  judgment  or  decree  in  the  cause."  When  an  attorney  is  employed 
as  to  matters  outside  professional  duty,  the  ordinary  rules  of  agency  apply.=^* 

§  9.  Bights  and  Uahilities  to  third  'persons.^^ — The  general  principles  of 
agency  apply/"  and  third  persons  who  know  that  an  attorney  is  acting'  in  disloyalty 
to  his  client  cannot  rely  on  his  acts  as  binding  the  client.*^  In  some  cases  an  at- 
torney at  law  may  be  treated  as  the  agent  of  his  client  and  be  jointly  liablei  with 
him.''^  An  agreement,  not  itself  champertous,  by  which  an  attorney  is  bound  to 
pay  a  third  party  a  part  of  fees  which  he  may  earn  under  a  champertous  contract 
is  enforceable."  A  judgment  debtor  who  settled  with  the  attorney  for  the  cred- 
itors, some  of  M^hom  were  minors  and  did  not  receive  their  shares,  cannot  be  sub- 
stituted to  any  rights  of  the  minors  against  the  attorney,  in  a  suit  by  them  to  set 
aside  the  settlement."'* 

§  10.  Law  partnerships  and  associations.^^ — As  in  case  of  other  partner- 
ships, all  the  partners  are  liable  for  the  act  of  each  in  respect  to  firm  transactions,**' 
and  the  firm  must  account  to  clients  for  money  collected  by  one  partner.*' 

§  11.  Pithlic  attorneys.  A.  Attorneys  general}^ — An  attorney  general  may 
exercise  all  the  common-law  powers  incidental  to  his  office  in  addition  to  those  ex- 
pressly conferred  by  statute.*^  His  statutory  authority  cannot  be  enlarged  or  di- 
minished by  the  interpretation  which  other  officers  put  on  the  statute.^"  A  state 
is  not  liable  for  services  rendered  under  a  contract  with  its  attorney  general  which 


who  receives  money  paid  under  an  order 
of  court  based  on  a  settlement  of  the  suit 
by  his  attorney  cannot  afterwards  deny 
the  attorney's  authority  to  settle.  State  v. 
Spokane  [Wash.]  87  P.  944.  A  party  who 
prosecutes  a  liquor  nuisance  in  his  own  name 
by  an  attorney  is  estopped  to  deny  tliat  the 
attorney  represents  him.  Plank  v.  Hertha 
[Iowa]    109    N.   W.    732. 

36.  Such  unautliorized  release  will  be  set 
aside.  Van  Kannell  Revolving  Door  Co.  v. 
Astor.   105  N.  Y.  S.   683. 

37.  Client  bound  by  notice  to  attorney  of 
motion  to  vacate  order  of  dismissal  where 
notice  was  given  at  same  term  in  which 
order  was  entered.  Krieger  v.  Krieger,  120 
111.    App.    634. 

38.  Representations  by  the  attorney  of 
an  obligee  inducing  tlie  obligor  to  make  the 
obligation,  are  binding  on  the  former,  though 
he  also  represented  the  obligor.  An  obliga- 
tion, induced  by  representations  of  the  obli- 
gee's attorney,  that  unless  made  the  obligor's 
sons  would  be  criminally  prosecuted  is  void. 
Beal  &  Doyle  Dry  Goods  Co.  v.  Barton,  SO 
Ark.  326,  97  S.  W.  58.  A  deed  delivered  to 
the  attorneys  of  the  grantee  in  payment  of 
a  judgment  against  the  grantor  is  a  suffi- 
cient delivery  where  the  grantee  had  re- 
quested the  grantor  to  settle  the  matter  with 
his  attorneys.  Elliott  v.  Morris  [Tex.  Civ. 
App.]     17    Tex.    Ct.    Rep.    259,    98    S.    W.    220. 

39.  See   7   C.   L.   345. 

40.  Fortune  v.  English,  226  IH.  262,  80 
N.    E.    781. 

41.  A  purchaser  of  land  from  an  attorney, 
having  notice  of  facts  indicating  that  it  was 
procured  from  the  grantor's  client  through 
fraud  and  disloyalty,  should  be  required  to 
settle  with  the  client  for  the  purchase  price 
instead  of  with  the  attorney.  Bucher  v. 
Hohl.  199  Mo.  320,  97  S.  W.  922.  Purchase 
of  client's  land  by  attorney  as  affecting 
rights  of  subsequent  innocent  purchaser. 
Railsback  v.  Leonard,  118  La.  916,  43  So.  548. 


In  an  action  to  settle  the  affairs  of  an 
insolvent  firm  a  clandestine  agreement  be- 
tween the  firm's  attorneys  and  the  attorney 
for  certain  creditors  that  the  former  should 
try  to  get  all  possible  allowances  for  their 
services  without  notice  to  the  other  creditors 
and  divide  them  with  the  latter  attorney 
is  void  as  against  public  policy.  Fried  v. 
Danziger,  105  N.  Y.  S.  44. 

42.  If  an  attorney  on  behalf  of  his  client 
and  himself  causes  an  attachment  against 
one  party  to  be  levied  on  the  goods  of 
another  in  such  other's  possession,  the 
attorney  and  client  may  be  joined  as  tres- 
passers. Williams  v.  Inman,  1  Ga.  App.  321. 
57  S.  E.  1009.  An  attorney  who  cashed  a 
check  as  a  retainer  from  a  corporation  after 
knowledge  that  a  receiver  had  been  ap- 
pointed therefor  will  be  required  to  turn 
over  the  amount  to  the  receiver.  Bowker 
V.  Haight  &  Freese  Co.,  146  F.  257. 

43.  Kelerher  v.  Henderson  [Mo.]  101  S.  W. 
1083. 

44.  Missouri,  K.  &  T.  R.  Co.  v.  Ferris 
[Tex.    Civ.    App.]    99    S.    W.    896. 

45.  See    7    C.    L.    345. 

46.  Liability  to  client  for  negligence. 
Priddy    v.    MacKenzie    [Mo.]    103    S.    W.    96S. 

47.  Lupton  v.  Taylor  [Ind.  App.]  78  N. 
F     689 

48.  See  7  C.  L.  345.  See  Quo  Warranto, 
8  C.  L.  1582,  and  like  topics  for  authority 
to  bring  prerogative  writs. 

49.  A  state  may  remove  municipal  officer 
for  misconduct  through  its  attorney  general, 
and  the  latter's  power  is  not  taken  away 
by  the  Minnesota  statute  requiring  county 
attorneys  to  prosecute  for  violations  of 
statute.  State  v.  Robinson  [Minn.]  112  N. 
W.  269.  Power  of  .attorney  general  to  file 
motion  for  temporary  continuance  In  suit 
brought  by  district  attorney,  in  order  that 
state's  interests  may  be  protected  by  legis- 
lature.    State   V.   Hackley    [La.]    44    So.    272. 

50.  Hord    V.    State    [Ind.]    79    N.    E.    916. 
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he  had  no  authority  to  make,  nor  can  such  a  contract  1)e  ratified  by  any  other  au- 
thority than  the  legislature.^^  The  Indiana  statute  authorizing  the  attorney  gen- 
eral to  employ  assistants  does  not  empower  him  to  continue  such  employment  be- 
yond his  official  term.^-  The  employment  of  an  attorney  for  a  private  interest  to 
assist  in  the  prosecution  of  a  suit  by  tlie  United  States  in  the  public  interest  is  in 
the  discretion  of  the  attorney  general,  and  sliould  not  influence  the  action  of  the 
court  if  the  object  of  the  private  party  and  the  United  States  is  one  and  the  same.'"'' 
'J'liough  a  court  may  compel  an  attorney  general  to  grant  leave  to  prosecute  a  suit, 
it  should  only  do  so  wliere  his  refusal  of  such  leave  is  extreme  and  clearlv  indefensi- 
ble.'* 

(§  11)  B.  District  and  state's  or  prosecuting  attorneys.^^ — A  constitutional 
provision  that  county  attorneys  may  be  elected  or  appointed  as  provided  by  law  does 
not  create  such  office  until  the  legislature  determines  it  is  elective  or  appointive."" 
Prosecuting  attorneys  are  usually  so  far  regarded  as  general  officers  that  their 
compensation  must  be  fixed  by  general  law,°^  and  their  districts  need  not  be 
coterminous  with  those  of  the  court  in  which  they  act.^^  Special  prosecutors  ap- 
pointed on  the  disqualification  of  the  regular  attorney  ^*  have  all  the  power  for  the 
juirposes  of  the  case  that  the  regular  prosecutor  would  have  had,^°  but  have  no 
authority  to  take  charge  of  any  other  matter  before  the  grand  jury.*^^  A  statute 
imposing  on  a  county  from  which  venue  is  changed  costs  of  criminal  trials  does  not 
include  the  fees  of  a  special  prosecutor  appointed  on  disqualification  of  the  district 
attorney."-  A  county  attorney  who  is  required  to  institute  proceedings  for  the 
l)enefit  of  the  county  may  bind  the  county  to  pay  the  necessary  and  reasonable  ex- 
penses thereof,"^  but  a  statute  providing  that  all  neccssai'y'  expenses  incurred  l)y 


51.  In  a  suit  to  recover  from  the  state 
for  services  rendered  under  a  contract  with 
the  attorney  general,  the  burden  is  on  the 
plaintiff  to  show  that  the  attorney  general 
had  power  to  employ  liim.  Hord  v.  State 
[Ind.]    79   N.    E.    916. 

52.  Nor  does  the  acquiescence  of  the  suc- 
ceeding attorney  general  authorize  such 
appointee  to  continue  to  represent  the  state, 
but  he  must  be  reappointed.  Hord  v.  State 
[Ind.]    79   N.    E.    916. 

53.  United  States  v.  Chandler-Dunbar 
Water   Power    Co.    [C.    C.    A.]    152    F.    25. 

54.  Couxt  not  justified  in  compelling  at- 
torney general,  by  mandamus,  to  grant  such 
leave.     Lamb    v.    Webb    [Cal.]    91    P.    102. 

55.  See  7  C.  L.  346.  General  propositions 
as  to  terms  and  salary  are  treated  in  Officers 
and  Public  Employees,  8  C.  L.  1191. 

56.  Nor  does  a  provision  extending  the 
term  of  officials  extend  the  term  of  attorneys 
employed  by  the  county  commissioners. 
People  V.  Lindsley  [Colo.]  86  P.  352.  Con- 
struction of  Colorado  laws  providing  for  the 
office  of  attorney  for  the  cU.v  and  county 
of  Denver.,    Id. 

57.  Prosecuting  attorneys  are  not  local 
officers,  but  are  a  part  of  the  permanent 
organization  of  the  government  of  the  state, 
hence  a  statute  providing  fo'r  their  com- 
pensation, which  specifies  the  maximum 
amount  tliereof  in  certain  counties,  and 
fixes  the  salary  in  other  counties  on  a  basis 
of  population,  is  unconstitutional  and  void 
as  being  a  law  of  a  gorreral  nature  lacking 
uniform  operation  throughout  the  state. 
State  V.  Lucas  County  Com'rs,  7  Ohio  C.  C. 
(K.    S.)    519. 


58.  Statute  creating  superior  court  not 
invalid  because  the  prosecuting  attorney  of 
the  circuit,  some  counties  of  which  were 
without  the  superior  court  district,  was 
made  prosecutor  in  such  superior  court. 
Elkhart  County  Com'rs  v.  Albright  [Ind.] 
81    N.    E.    578. 

59.  Under  a  statute  proscribing  the  du- 
ties of  a  county  attorney,  the  court  can  only 
appoint  a  substitute,  for  reasons  disqualify- 
ing the  county  attorney  from  performing 
such  statutory  duties.  State  v.  Barber 
[Idaho]  88  P.  418.  Under  a  statute  provid- 
ing for  the  appointment  of  a  special  prose- 
cuting attorney  when  the  regular  prosecut- 
or's interest  in  a  case  is  inconsistent  with 
his  official  duties,  a  recital  that  the  regular 
prosecutor  had  been  employed  by  defendant 
is  sufficient  to  sustain  the  appointment.  And 
it  will  be  presumed  on  appeal  that  such 
special  prosecutor  qualified  according  to 
statute.  State  v.  Wilson,  200  Mo.  23,  98  S. 
W.    68. 

60.  State  V.  Wilson,  200  Mo.  23,  98  S.  W. 
68.  Where  a  county  attorney  is  disqualified 
to  conduct  a  case,  a  special  attorney  duly 
appointed  in  his  place  will  be  presumed  to 
liave  authority  to  prosecute  an  appeal,  wliere 
there  is  no  repudiation  of  such  authorit.v. 
Tjake  City  Elec.  Light  Co.  v.  McCrary  [Iowa] 
110  N.  W.   19. 

61.  Invalidity  of  special  prosecutor's  ap- 
pointment as  affecting  his  compensation. 
.State  v.  Miller   [Iowa]    109  N.  W.   1087. 

62.  State  v.  Lewis  &  Clarke  County,  34 
Mont.    351.    86    P.    419. 

63.  Christner  v.  Hayes  County  [Neb.]  112 
N.    W.    347. 
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the  district  attorney  in  criminal  actions  are  county  charges  does  not  authorize  hiin 
to  offer  a  reward  to  be  paid  by  the  county  for  eyidence  of  an  oifense  not  then  com- 
mitted.^* Under  the  Kentucky  constitution,  though  the  salary  of  a  county  attorney 
was  not  fixed  before  his  election,  but  afterwards  by  the  court  which  had  jurisdiction 
to  do  so,  it  cannot  be  changed  during  his  term.«^  Under  the  Arkansas  statute  a 
prosecuting  attorney  is  not  entitled  to  commissions  on  money  collected  during  his 
term  of  office  on  a  judgment  rendered  during  the  term  of  his  predecessor  on  a  for- 
feited bail  bond.^^  A  district  attorney  whose  duty  requires  him  to  assist  in  prose- 
cuting a  case  removed  to  his  county  is  not  entitled  to  extra  compensation  therefor, 
though  he  Avas  employed  by  the  district  attorney  of. the  caunty  from  which  the  case 
was  removed  with  the  approval  of  the  judge  of  such  county.''^  Prosecuting  attor- 
neys are  not  required  by  the  Washington  statute  to  represent  school  districts  Avith- 
out  extra  compensation,**^  In  some  states  they  are  compensated  by  fees.®''  They 
represent  the  county  in  all  litigation  to  which  it  is  a  party,"''  and  are  usually  au- 
thorized to  bring  suits  on  its  behalf/^  but  will  rarely  be  compelled  thereto.''^  Such 
suits  are  sometimes  permitted  or  required  to  be  on  complaint  of  third  persons.'" 
Duties  outside  the  scope  of  his  powers  cannot  be  imposed  by  county  officers.''^ 
There  is  no  rule  of  law  or  public  policy  that  exempts  a  district  attorney  or  acting 
district  attorney  from  punishment  for  contempt  of  court. ^^ 

(§  11)  C.  Municipal  attorneys.'^ — In  construing  an  ordinance  specifying 
the  city  attorney's  duties,  all  duties  naturally  pertaining  to  his  office  will  be  in- 
cluded, unless  the  language  clearly  indicates  the  contrary. '^'^  The  powers  of  such 
an  attorney  extend  to  all  matters  requiring  action  duiing  his  term.'^  When  tlie 
office  of  city  attorney  is  elective  and  his  duties  are  defined  by  law,  he  is  not 
subject  to  tlie  control  of  tiie  city  council  in  matters  Avhich  concern  the  public  in 
general  rather  than  the  city  as  an  individual.''*     Where  a  statute  provides  that  a 


64.  McNeil    v.    Suffolk    County    Sup'rs,    100 
N.  Y.  S.   239. 

65.  Spalding  v.  Thornbury  [Ky.]  103  S.  W. 
291. 

Hernn  v.  Sharp  County  [Ark.]  98  S.  W. 


66. 

ro4. 

67. 

6S. 


People  V.  Neff,  105  N.  Y.  S.  559. 

Sufficiency  of  evidence  in  action  by 
pro.secuting-  attorney  to  recover  for  services 
lendered  school  district.  Excessive  verdict. 
Bates  V.  School  Dist.  No.  10  [Wash.]  88  P. 
944. 

69.  Construction  of  Illinois  laws  as  to 
compensation  of  the  state's  attorney  of  Cook 
county.  Cook  County  v.  Healy,  222  111.  310, 
78  N.  E.  623.  Right  of  prosecuting  attorney 
to  allow^ance  of  fee  under  North  Carolina 
statute.  State  v.  King,  143  N.  C.  677,  57  S. 
E.    516. 

70.  A  county  attorney  in  Oklahoma  is  the 
agent  of  the  county  in  all  litigation  to  which 
it  is  a  party,  and  his  acts  bind  the  county 
within  the  scope  of  his  agency.  Logan 
County  Com'rs  v.  State  Capital  Co.,  16  Okl. 
625,   86   P.   518. 

71.  In  Ohio  the  prosecuting  attorney  has 
authority  to  bring  an  action  requiring  banks 
to  account  for  and  restore  interest  derived 
improperly  from  the  loan  of  county  funds. 
State  V.  National  Bks.,  4  Ohio  N.  P.  (N.  S.) 
245. 

72.  The  Louisiana  supreme  court  has  no 
jurisdiction    of   a    mandamus    suit    to    compel 


a  district  attorney  to  bring  suit  to  annul  a 
municipal  charter,  or  to  excuse  himself  so 
that  a  district  attorney  pro  tern  might  be 
appointed  for  the  purpose.  State  v.  Lan- 
caster,   118   La.    24,    42    So.    583. 

73.  Suit  will  not  be  dismissed  as  collu- 
sive merely  because  it  was  instituted  by 
state's  attorney  upon  solicitation  of  private 
persons  and  is  conducted  with  assistance  of 
special  counsel  employed  by  such  persons, 
where  he  does  not  receive  or  expect  com- 
pensation for  his  services  and  claims  to  be 
acting  solely  in  behalf  of  the  public.  People 
V.    Decatur,    Ate,    R.    Co.,    120    111.    App.    229. 

74.  In  Kentucky  the  court  has  no  power 
to  appoint  the  county  attorney  back  tax 
collector  and  require  him  to  collect  such 
taxes  for  a  contigent  fee.  Spalding  v.  Thorn- 
bury    [Ky.]    103   S.  W.   291. 

75.  State   v.   Reid,   118   La.    827,   43   So.    455. 

76.  See  7  C.  L.  347. 

77.  Johnson  v.   Winfleld   [Kan.]    89  P.   657. 

78.  An  attorney  who  has  been  employed 
by  a  municipality  for  five  years  has  author- 
ity to  enter  a  plea  in  an  action  against  it 
which  had  been  pending  for  over  eight  years, 
where  his  term  does  not  expire  for  several 
davs  afterwards.  Munley  v.  Sugar  Notcli 
Borough,   215   Pa.   228,    64   A.   377. 

79.  City  attorney  not  bound  by  order  of 
city  council  to  dismiss  suit  for  penalty  for 
violation  of  ordinance  relating  to  gaming 
such  suit  being  essentially  criminal  in  nature 
though  civil  in  form.  Flynn  v.  Springfield, 
120   111.  App.    266. 
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litv  attornej-'s  eompensation  must  be  specified  l)y  ordiuauce,  he  camiot  claim  com- 
pensation wliicli  was  not  so  specified.^'*  He  is  not  entitled  to  extra  compensation 
for  any  act  within  his  ordinary  duties.®^  A  city  council  cannot  authorize  the  city 
attorney  to  employ  and  fix  the  compensation  ol  an  assistant.^^ 

Attobneys  fob  the  Public,  see  latest  topical  index. 

AUCTIONS  AXD  AUCTIONEERS." 

License  and  regulation.^* — In  the  exercise  of  police  power,  reasonable  ®'  and 
indiscriminatory  *^  regulations  may  be  imposed. 

Sale..^' — The  authority  of  the  auctioneer  may  be  revoked  any  time  before  a 
valid  sale  is  consummated,®^  especially  if  the  revocation  is  brought  home  to  the 
bidder .^^  Until  accepted  a  bid  is  a  mere  offer,  and  the  property  may  be  withdrawn 
by  the  auctioneer  ®°  unless  he  is  bound  to  sell."^  Where  a  sale  is  upon  condition 
tliat  the  purchase  money  be  paid  in  cash  or  by  a  secured  note,  title  does  not  pass 
until  the  production  of  such  note,  if  possession  of  the  property  is  retained.^- 

Rights  and  liabilities.^^ — Failure  of  an  auctioneer  to  pay  over  the  proceeds 
of  a  sale  to  the  consignor  constitutes  a  breach  of  his  statutory  bond  without  de- 
mand.^* The  right  of  a  purchaser  threatened  with  eviction  to  withhold  payment, 
in  Louisiana,  does  not  of  itself  relieve  him  from  interest,®^  and,  if  the  title  is  held 
good,  he  must  pay  interest  on  the  credit  price  from  the  date  of  such  adjudication.^® 
Specific  performance  will  not  be  decreed  if  it  will  work  inequity.^^ 

Alt)ita  Querela;  Australian  Ballots;  Automobiles;  Autrefois  Acquit;  Baggage, 
see  latest  topical  index. 


80.  Insufficiency  of  mere  resolution  or  in- 
formal promises  by  councilmen.  Johnson  v. 
Winfield    [Kan.]    89    P.    657. 

81.  Where  it  is  the  duty  of  municipal 
attorneys  to  represent  all  the  city  depart- 
ments, they  cannot  recover  compensation 
for  representing  the  city  school  board  in  a 
federal  court.  Tarsney  v.  Board  of  Educa- 
tion of  Detroit,  147  Mich.  418,  13  Det.  Leg. 
X.  1021,  110  N.  W.  1093.  Liability  of  county 
for  services  of  its  attorney  in  Federal  court. 
Nichols  V.  Shawnee  County  Com'rs  [Kan.] 
91  P.  79. 

82.  City  of  Bowling  Green  v.  Gaines,  29 
Ky.   L.   R.   1013,   96   S.   W.   852. 

83.  See  7  C.  L.  3  47.  See,  also,  Clark  and 
Skyles   Agency,  1860. 

84.  See  3  C.   L.   394. 

85.  Ordinance  prohibiting  the  sale  of  jew- 
elery  and  watches  held  reasonable  because 
of  the  opportunity  for  fraud  connected  there- 
with.    State  V.   Bates    [Minn.]    112   N.    W.    67. 

8«.  Ordinance  prohibiting  auctioneers 
from  selling  jewelry  and  watches  held  not 
invalid  as  "discriminatory  as  against  a  cer- 
tain business  within  a  certain  class."  State 
V.   Bates    [Minn.]    112  N.   W.   67. 

87.  See  7   C.   L.   347. 

88.  Where,  before  memorandum  is  exe- 
cuted, employer  publicly  requests  that  prop- 
erty be  again  put  up  for  sale,  insisting  that 
sale  bid  was  his,  and  states  that  property 
will  not  be  delivered,  autliority  of  auctioneer 
is  revoked.  Byrne  v.  Fremont  Realty  Co., 
105  N.   Y.   S.   838. 

89.  Revocation  publicly  made  in  presence 
of  bidder  charges  him  with  notice  that  party 


claims  authority  to  revoke,  and  binds  him 
if  such  authority  in  fact  exists.  Byrne  v. 
Fremont  Realty  Co.,   105  X.   Y.   S.   838. 

90.  McPherson  Bros.  Co.  v.  Okanogan 
County    [Wash.]    88  P.   199. 

91.  Officer  in  charge  of  sale  of  county 
lands  held  to  have  discretion  to  refuse  in- 
adequate price,  and,  in  absence  of  showing, 
it  will  be  presumed  that  he  acted  in  good 
faith  in  rejecting  a  bid.  McPherson  Bros. 
Co.  V.   Okanogan  County    [Wash.]    88   P.   199. 

92.  Where  horse  sold  dies  in  meantime, 
seller  must  bear  loss.  Brown  v.  Reber,  30 
Pa.    Super.    Ct.    114. 

93.  See    7    C.    L.    348. 

94.  No  demand  is  necessary.  Plummer  v. 
Bankers'  Surety  Co.,  52  Misc.  97,  101  N.  Y. 
S.  529.  Request  after  sale  for  proceeds  is 
sufficient  demand  if  demand  is  necessary. 
Id. 

95.  Must  deposit  price  as  required  by  Civ. 
Code,  art.  2559.  Tobin  v.  O'Kelly,  117  La. 
753,    42   So.    258. 

9t;.  And  not  from  date  of  judgment  con- 
dfMiming  him  to  comply  witli  terms  of 
ad.iudication.  Tobin  v.  O'Kelly,  117  La.  753, 
42  So.  258.  Duruty's  Case,  42  La.  Ann.  362, 
7  So.  555,  and  Tobin's  Case  115  La.  366,  39 
So.  33,  distinguished,  as  applying  only  to 
cash  price.     Id. 

97.  As  where  owner,  who  made  sale  bid 
or  one  of  similar  amount,  immediately  so 
declares  and  demand-s  resale,  and  upon  its 
being  refused  states  that  he  will  not  abide 
the  sale.  Byrne  v.  Fremont  Realty  Co.,  105 
N.    Y.    S.    83S. 
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BAIL,  CIVII-.»» 


§   1.     Jurisdiction    to    Grant    (319). 


I       §  2.      Rights     and      Liabilities     of     Sureties 
i  on   Ball    Bonds    and    Recognizance    (319). 

The  law  of  arrest  in  civil  cases,  including  the  bond  given  on  discharge  tof 
insolvent  debtor  from  body  execution,  where  that  practice  obtains,  is  elsewhere 
treated."^ 

§  1.  Jurisdiction  to  grant. — Where  the  waiTant  of  arrest  issues  from  a  Fed- 
eral court,  application  for  bail  must  be  made  to  a  United  States  commissioner.^ 

§  2.  Rights  and  liabilities  of  sureties  on  tail  honds  and  recognizance.  Val- 
idity  of  bond. — A  valid  recognizance  can  only  be  entered  into  on  a  legal  arrest,- 
and  the  invalidity  of  the  arrest  is  not  waived  by  an  application  to  take  the  poor 
delator's  oath.^  Jlere  irregularities  in  procedure  do  not  affect  the  validity  of  the 
bond.* 

Surrender  of  principal. — The  right  of  the  bail  to  the  custody  of  and  the 
power  to  seize  and  surrender  his  principal  is  incidental  to  the  relation." 

Breach. — Where  a  defendant  was  not  originally  liable  to  arrest,  he  surely  can- 
not be  held  even  upon  a  surrender  of  him  by  his  sureties.®  Tlie  failure  of  the 
defendant  to  surrender  within  the  time''  and  in  the  manner*  provided  by  law, 
and  to  render  himself  amenable  to  such  process  as  is  contemplated  by  the  bond,^ 
constitutes  a  breach,  aud  the  burden  is  upon  the  debtor  to  see  that  all  conditions 
relative  thereto  are  complied  with.^°  Discharge  by  a  court  having  jurisdiction  can- 
7iot  constitute  a  breach. ^^  Where  petition  for  discharge  is  denied,  no  order  of  re- 
mand is  necessary  to  constitute  defendant's  failure  to  surrender  a  breach  of  the 
bond.^- 

Conclusiveness  of  judgment  against  principal. — The  judgment  against  the 
principal  is  conclusive  upon  the  surety  in  an  action  on  the  bond.^" 

Discharge. — Surrender  of  the  principal  by  the  bail  releases  the  latter"  from 


9S.     See  7   C.  L,.   348. 

99.     See   Civil  Arrest,   7   C.   L..    653. 

1.  Rev.  St.  I  991  (U.  S.  Comp.  St.  1901,  p. 
709).  Johnson  v.  Crawford,  154  F.  761. 

2,  3.     Mann  v.  Cook   [Mass.]   81  N.  E.  286. 

4.  Failure  of  the  sheriff  to  return  the  writ 
of  arrest  before  judgment  does  not  affect 
the  validity  of  the  bond  given  to  procure 
release.     Banning-  v.   Roy   [Or.]    82  P.   708. 

5.  Upon  execution  of  bail  bond,  principal 
becomes  prisoner  of  bail  who  has  legal  au- 
tliority  to  keep  \\\m.  in  custody,  and  to  ter- 
minate his  liability  at  any  time  by  surrender- 
ing him  to  court  or  to  sheriff.  Keyes  v. 
Bennett,  218  111.  625,  75  N.  E.  1075,  afg.  122 
111.  App.  60. 

6.  Defendant  having  been  arrested  on  a 
body  execution,  was  subsequently  discharged 
on  liabeas  corpus.  On  being  surrendered  by 
his  sureties  lie  sued  out  another  writ  and 
was  again  discharged.  Held,  no  error.  Bed- 
ford V.  Emerson,  143  N.  C.  527,  55  S.  E.  969. 

7.  The  default  of  the  debtor  fixes  the  lia- 
bility of  the  sureties  on  his  recognizance. 
Sureties  on  recognizance  of  poor  debtor. 
Carpenter  v.  Goddard,  191  Mass.  54,  76  N.  B. 
953.  Bond  of  insolvent  debtor,  conditioned 
upon  his  surrender  in  default  of  obtaining 
his  discharge  upon  a  day  certain,  is  forfeited 
AV'liere  he  does  not  surrender  within  statutory 
period  after  tlie  entry  of  order  denying  dis- 
charge, irrespective  of  notice  of  such  entry. 
Surrender  within  eight  days  after  entry  of 
order  and  immediateli'  upon  obtaining 
knowledge    of   its   entry   is   not   a   defense   in 


action  on  bond,  the  statute  requiring  sur- 
render within  forty-eight  hours  after  entry 
of  order.  Marks  v.  Willenski,  31  Pa.  Super. 
Ct.    177. 

8.  Surrender  by  principal  within  required 
time  after  his  arrest  does  not  release  bail 
wliere  no  notice  thereof  was  given  to  judg- 
ment creditor.  Ryder  v.  Ouellette  [Mass.] 
79   N.   E.    820. 

9.  Under  a  bond  conditioned  that  defend- 
ant at  all  times  render  himself  amenable  to 
such  process  as  might  be  issued  to  enforce 
tlie  judgment,  tlie  fact  that  he  Tvas  in  at- 
tendance upon  court  during  term  in  wliich 
judgment  was  rendered  and  for  a  short  time 
thereafter  is  not  a  defense.  Banning  v.  Roy 
[Or.]  82  P.  70S. 

10.  Debtor  takes  upon  himself  the  risk  of 
proper  notice  being  given.  That  court  re- 
fused to  issue  notice  is  not  a  defense.  Ryder 
v    Ouellette    [Mass.]    79   X.    E.    820. 

11.  "Where  principal  upon  notice  to  judg- 
ment creditor  surrenders,  and  is  discharged, 
the  fact  that  order  of  discharge  proceeded 
from  an  erroneous  view  of  the  law  on  part  of 
magistrate  does  not  constitute  a  breach. 
Mann   v.   Cook    [Mass.]    81   N.   E.    286. 

12.  Sozio  V.  Giuliano  [N.  J.  Err.  &  App.] 
67   A.    601. 

13.  Cannot  show  that  acts  upon  which 
judgment  was  predicated  were  not  willful, 
and  that  liability  was  therefore  discharged 
by  discharge  of  principal  in  bankruptcy. 
McChristal  v.  Clisbee,  190  Mass.  120,  76  N.  E. 
511. 
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fiirtlier  liabilit}'/*  if  in  tlie  maimer  provided  b}^  law,''  hence,  when,  the  right  of  the 
bail  to  seize  and  surrender  liis  principal  has  ceased,  tlie  relation  terminatesi.^®  At 
common  law  the  liability  of  the  bail  is  fixed  by  the  issuance  of  a  ca];)ias  ad  satis- 
faciendum, and  the  return  thereof  and  a  discharge  in  bankruptcy  of  the  principal 
prior  thereto  releases  the  bail,"  as  such  discharge  prevents  the  subsequent  issuance 
of  the  writ,^*  and  the  entry  of  a  formal  exoneretur  is  not  essential  to  the  mainten- 
ance of  such  a  defense  in  an  action  on  the  bond,^^  but  an  adjudication  in  bank- 
ruptcy of  the  pi-incipal  subsequent  to  default  does  not  affect  the  liability  of  the 
sureties  for  substantial  damages.-'^ 


BAIL,  CRIMIPbAIi. 


§  1.  Antborlty  to  Take  and  Rig;ht  to  Give 
Bail    (320). 

§  2.  Making  of  Recognizance  and  :§iulii- 
ciency  Thereof   (321). 

§  3.  Fulfillment  or  Forfeiture.  Discharge; 
Rights  and   Liabilities   of   Sureties    (321).  i 


§  4.  Enforcement  of  Bond  or  Recogni- 
zance   (322). 

§  5.  Remission  of  Forfeiture  and  Return 
of  Deposits  Made  In  Lieu  of  Bail   (322). 


§  1.  Authority  to  take  and  right  to  give  tail.'^^ — By  constitutional  provisions 
generally  adopted  bail  is  of  right  except  in  capital  cases  --  where  the  proof  is  evi- 
dent or  the  presumption  gTcat.-^  Where  a  statute  provides  that  the  court  may  ad- 
mit to  bail  on  habeas  corpus,  a  defendant  actually  in  the  presence  of  the  court 
though  not  on  habeas  corpus,  may  be  admitted  to  bail.^*  Where  a  court  had  power 
to  admit  defendant  to  bail  on  his  appearing  for  trial,  his  subsequent  petition  for  a 
writ  of  habeas  corpus  must  show  that  he  did  so  appear  in  order  to  entitle  him 
to  bail.^^  Admission  to  bail,  on  appeal,  rests  in  discretion  of  the  court,^*  unless 
the  statute  otherwise  provides,^'  the  primary  authority  being  usually  in  the  trial 
court.-*  Grant  of  a  writ  of  error  to  the  Federal  supreme  court  does  not  deprive  the 
state  court  of  jurisdiction  to  set  aside  an  order  admitting  to  bail  pending  the  hear- 
ing of  such  writ,  bail  not  having  been  taken  thereunder.^^  Admission  to  bail  does 
not  follow  of  right  from  the  issuance  of  a  cei-tificate  of  probable  cause  whereby  exe- 
cution of  the  sentence  is  stayed  pending  appeal.^"  The  "stay'  which  is  under  the 
Xew  York  statutes  prerequisite  to  the  right  to  give  l)ail  on  appeal  is  the  stay  re- 


14.  Keyes  v.  Bennett,  218  III.  625,  75  N.  E. 
1075  afg.  122  lU.  App.   60. 

15.  Under  statute  providing-  that  sur- 
render of  principal  by  the  bail  shall  be  in 
presence  of  an  officer,  surrender  not  made  in 
presence  of  such  officer  is  inoperative.  Rev. 
Laws,  c.  169,  §  19.  Ryder  v.  Ouellette 
[Mass.]  79  N.  E.  820. 

16.  Discharge  of  principal  in  bankruptcy 
before  liability  of  bail  has  become  fixed. 
Keyes  v.  Bennett,  218  111.  625,  75  N.  B.  1075, 
afg.  122  111.  App.  60. 

17.  18.  Keyes  v.  Bennett,  218  111.  625,-75 
N.   E.   1075,   afg.   122   111.   App.   60. 

19.  Sec.  24,  c.  16,  Kurd's  Rev.  St.  1901,  pro- 
vides that,  upon  discharge  in  bankruptcy  of 
the  principal  from  liability  to  pay  judgment 
secured  by  the  bond,  bail  shall  be  entitled  to 
have  a  formal  exoneretur  entered  on  the 
records  which  shall  have  the  same  effect  as 
surrender  of  the  principal  would  have  had. 
Keyes  v.  Bennett,  218  111.  625,  75  N.  E.  1075, 
afg.    122    111.   App.    60. 

20.  Bankruptcy  Act  July  1,  1898,  provides 
that  liability  of  a  surety  shall  not  be 
"altered"  by  debtor's  subsequent  "discliarge" 
in  bankruptcy.  Carpenter  v.  Goddard,  191 
Mass.  54,  76  N.  E.  953. 

21.  See   7   C.  L.   348. 


22.  It  is  error  not  to  admit  defendant  to 
bail  on  a  prosecution  for  murder  where  a 
charge  on  manslaugliter  would  be  required. 
Defendant  killed  another  for  insulting  a  fe- 
male relative  of  the  defendants  and  was  in- 
dicted for  murder.  Ex  parte  Proctor  [Tex. 
Cr.  App.]    99  S.  W.    1010. 

23.  The  burden  is  on  the  prosecution  to 
bring  tlie  case  within  the  constitutional  ex- 
ception as  to  evident  proof  or  great  presump- 
tion. State  v.  District  Ct.  of  Second  Judicial 
Dist.   [Mont.]   90  P.   513. 

24.  Rev.  Stats.  Mo.  1899,  §  2702.  Ex  parte 
McAnally,  199  Mo.  512,  97  S.  W.  921. 

25.  Ex  parte   Ruef    [Cal.]    89  P.   605. 

26.  Vanderford  v.  Brand,  126  Ga,  67,  54 
S.  E.  822;  Shuler  v.  Wilis,  126  Ga.  73,  54  S.  E. 
965. 

27.  The  Federal  statute  allowing  bail  "on 
all  arrests  in  criminal  cases"  authorizes  bail 
at  any  stage  of  the  prosecution.  Rev.  St. 
§  1015.  Bail  on  appeal.  United  States  v. 
Louis,    149    F.    277. 

28.  The  primary  authority  to  admit  to  bail 
pending  appeal  from  conviction  of  misde- 
meanor is  in  the  circuit  court.  Ex  parte 
Doyle   [W.  Va.]    57   S.  E.  824. 

29.  Ex  parte  Collins,  151  F.  358. 

30.  In   re  Neil,   12   Idaho,   749,   87   P.   881. 
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suiting  from  the  grant  of  a  certificate  of  reasonable  doubt  and  not  that  authorized 
pending  application  for  such  certificate.^^  An  order  admitting  to  bail  at  a  time 
when  accused  was  not  entitled  thereto  will  not  be  affirmed,  because  pending  the 
appeal  he  has  become  so  entitled.^-  A  committing  magistrate  is  usually  authorized 
to  fix  bail  ^^  after  he  has  acquired  jurisdiction  of  the  prosecution  ^^  and  before  he 
has  relinquished  it.^^  Entering  into  recognizance  before  such  magistrate  to  await 
the  action  of  the  superior  court  impliedly  waives  a  commitment  trial.'^  The  sheriff 
is  bound  to  accept  bail  in  the  sum  fixed  by  the  magistrate,^^'  and  on  sun-^nder  by 
the  sureties  he  must  accept  a  new  bond  in  the  sum  originally  fixed.^*  United  States 
commissioners  have  power  to  accept  bail,  the  amount  having  been  fixed.^^ 

§  2.  Malcing  of  recognizance  and  sufficiency  thereof. *° — The  sufficiency  of  a 
bail  bond  before  a  court  of  the  United  States  is  determined  by  the  laws  of  the  state 
^^•here  the  proceedings  takes  place. *^  A  statutory  requirement  that  the  bond  state 
whether  accused  is  charged  with  a  felony  or  a  misdemeanor  is  satisfied  by  aver- 
ments from  which  the  degree  of  the  offense  appears.*-  A  recognizance  is  not  invalid 
because  the  principal  failed  to  sign.*^  It  is  sufficient  if  it  clearly  state  the  offense 
charged  without  mention  of  any  particular  facts/*  but  the  offense  cannot  be  desig- 
nated by  name  only  unless  it  is  an  offense  eo  nomine.*^  Provision  for  acknowledg- 
ment before  magistrate  does  not  prohibit  acknowledgment  before  any  officer 
authorized  to  administer  oaths. *^  Unimportant  errors  in  a  bail  bond  do  not  in- 
validate it  or  release  sureties,  iDut  are  treated  as  surplusage,*^  and  alterations  in  a 
bail  liond  made  with  the  consent  of  the  sureties  do  not  avoid  the  bond.**  It  must 
contain  no  conditions  more  erroneous  than  the  statute  requires.*" 

§  3.     Fulfillment  or  forfeiture;  discliarge;  rights  and  Jiahilities  of  sureties.^^ — 


31.  Code  Cr.  Proc.  §  555.  People  v.  Rear- 
don,   186  N.  T.   164,  78  N.  E.  860. 

32.  People  V.  Reardon,  186  N.  T.  164,  78 
K.  E.  860. 

33.  A  committing'  magistrate  has  primary 
authority  to  fix  bail  and  his  order  thereon 
will  not  be  set  aside  before  indictment  ex- 
cept on  application  to  increase  bail.  Ex 
parte  "Wasson  [Tex.  Cr.  App.]  17  Tex.  Ct.  Rep. 
173,    97    S.    W.    103. 

34.  A  coinplaint  being  filed  in  a  county 
ccurt  for  the  purpose  of  liaving  an  informa- 
tion based  on  it  and  a  bail  bond  being  taken 
before  tlie  information  was  filed.  Leal  v. 
State  [Tex.  Cr.  App.]  102  S.  W.  414;  Ochoa  v. 
State  [Tex.  Cr.  App.]   102  S.  W.  415. 

35.  After  entry  of  order  of  commitment 
and  issue  of  mittimus,  magistrate  loses  au- 
lliority  to  take  bail.  Reardon  v.  People,  123 
111.  App.  81.  Justice  may  take  bail  after  he 
has  returned  his  transcript  to  the  quarter 
sessions.  Commonwealth  v.  Lamar,  32  Pa. 
Super.   Ct.   200. 

36.  It  need  not  appear  to  justify  forfeiture 
tiiat  a  commitment  trial  was  had  or  ex- 
pressly waived.  Bird  v.  Terrell  [Ga.]  57  S. 
E.    777. 

37.  38.  Ex  parte  Wasson  [Tex.  Cr.  App.] 
17    Tex.    Ct.    Rep.    173,    77    S.   W.    103. 

39.  They  are,  under  Act  Cong.  May  28, 
1896,  the  successors  of  circuit  court  commis- 
sioners who  were  so  authorized  by  Rev.  St. 
§   1014.     United  States  v.  Louis,  149  F.  277. 

40.  See  7   C.  L.   350. 

41.  Rev.  St.  §  1014.  United  States  v.  Zara- 
fonitis    [C.  C.  A.]    150  F.   77. 

43.  Thus,  wliere  code  requires  that  if  a 
defendant  is  charged  with  an  offense  tliat 
is  a  felony,  or  a  misdemeanor,  the  bail  bond 
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shall  state  that  he  Is  charged  with  a  felony, 
or  a  misdemeanor,  the  particular  word  "fel- 
ony" or  "misdemeanor"  is  not  required  to  be 
used,  it  being  sufficient  if  the  specific  offense 
is  alleged.  United  States  v.  Zarafonitas 
[C.    C.   A.]    150   F.    97. 

43.  Commonwealth  v.  Lamar,  32  Pa.  Su- 
per.  Ct.   200. 

44.  A  recognizance  cliarging  defendant 
with  having  sold  and  thereby  "deprived  the 
owner  thereof  of  a  horse,  the  same  being  the 
crime  of  larceny,"  sufficiently  describes  the 
crime  to  bind  his  sureties.  Territory  v.  Min- 
ter  [N.  M.]  88  P.  1130.  A  bond  charging  de- 
fendant with  "obtaining  property  by  means 
of  false  representations  and  pretenses"  suf- 
ficiently describes  the  offense.  Territory 
V.  Conner,   17  Okl.   135,  87  P.  591. 

45.  "Violating  local  option  law"  is  not. 
Woods  v.  State  [Tex.  Cr.  App.]  103  S.  W.  895. 

46.  State  v.  Baird  [Idaho]   89  P.  298. 

47.  The  dates,  in  a  bail  bond,  giving  the 
time  the  court  would  convene  and  tlie  de- 
fendant appear  were  incorrect,  but  tlie  bond 
slated  that  defendant  was  to  appear  at  the 
"next  term."  The  errors  were  treated  as 
mere  surplusage  and  tlie  bond  as  valid.  Ter- 
ritory V.    Conner,    17   Okl.    135,   87   P.   591. 

48.  Where  the  amount  in  a  bail  was  re- 
duced from  $1,500  to  $1,000,  and  the  name  of 
one  of  the  sureties  stricken  out,  the  bond 
was  not  avoided,  tlie  alterations  being  made 
witli  the  consent  of  the  sureties.  State  v. 
Baird  [Idaho]  89  P.  298.  Consent  may  be 
sliown  by  parol.  Id. 

49.  Bond  for  "personal"  appearance  on 
charge  of  misdemeanor  is  void.  Williams  v. 
State  [Tex.  Cr.  App.]   103  S.  W.  929. 

50.  See  7   C.  L.   351. 
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One  under  recognizance  in  the  United  States  district  court  may  be  ordered  to  appear 
in  an}-  division  thereof  within  the  district.^^  A  recognizance  is  discharged  by  ap- 
pearance at  tlie  day  fixed,^-  or  by  surrender  of  principal  and  giving  of  new  recog- 
nizance/'"*  biit  a  surrender  to  a  magistrate  who  has  no  authority  to  receive  it  does 
not  discharge  sureties.^*  Imprisonment  of  principal  in  another  county  is  an  "un- 
controllal)le  circumstance  which  prevented  appearance  without  fault  on  his  part."  ^^ 
Amendment  of  information  does  not  discharge  sureties.^*'  Deficiency  in  the  ac- 
knowledgment of  the  bond  is  no  defense  to  sureties  if  the  bond  is  accepted  and  the 
principal  released  thereon. •"'' 

§  4.  Enforcement  of  hand  or  recognizance.^^ — A  bail  bond  unsigned  by  the 
committing  magistrate  can  be  proved  by  his  identifying  the  signature  and  stating 
that  he  saw  them  made  by  the  principal  and  surety,;''*  and  where  the  bond  is  lost 
it  may  be  proved  by  secondary  evidence.'^*'  A  judgment  rendered  against  a  surety 
on  a  recognizance  was  void  where  the  record  failed  to  show  that  he  was  a  surety 
or  that  any  summons  had  issued  against  him  directing  him  to  siiow  cause  why  judg- 
ment should  not  be  given  against  him.®^  The  scire  facias  takes  the  place  of  a 
declaration  and  its  sufficiency  as  such  must  be  determined  from  its  averments  un- 
aided by  the  record.''^  Scire  facias  is  "process  awarded  in  court"  which  need  not 
lie  made  returnable  within  ninety  days."^  Slight  variance  between  writ  and  recog- 
nizance may  be  disregarded.'**  Citations  issued  to  sureties  on  a  forfeited  recog- 
nizance must  state  the  date  of  the  recognizance.**^  Mhere  a  scire  facias  fails  be- 
cause not  issued  in  time  for  the  return  term,  a  new  forfeiture  is  not  prerequisite  to 
the  ordering  of  a  second  scire  facias.®^  Judgment  of  forfeiture  may  be  rendered  at 
the  term  at  which  scire  facias  is  returned.®'  Affidavit  of  defense  that  he  "never 
hecame  surety  for  anybody  by  the  name  of"  the  alleged  principal  is  not  a  good  plea 
of  non  est  factum."^  An  action  on  a  forfeited  recognizance  not  being  a  criminal 
proceeding  the  prosecution  may  appeal.**"  The  principal  and  surety  are  liable  for 
clerk's  costs  in  the  court  of  appeals  although  a  scire  facias  case  was  on  such  appeal 
dismissed  on  account  of  the  bail  bond  being  insufficient,  the  rule  in  civil  cases  that 
appellant  is  primarily  liable  therefor  being  applicable.''"  On  appeal  by  the  state 
from  a  judgment  admitting  defendant  to  bail,  it  is  not  necessary  that  the  state  show 
that  it  reserved  an  exception  to  the  judgment  at  the  time  it  was  rendered.'^  A 
judgment  in  assumpsit  on  a  forfeited  recognizajice  is  not  a  judgment  on  contract 
within  the  Pennsylvania  exemption  law.^^ 

§  5.     Remission  of  forfeiture  and  return  of  deposits  made  in  lieu  of  hail.'^ — 


51.  HoUister  v.  United  States  [C.  C.  A.] 
145   P.   773. 

52.  Cannot  be  forfeited  on  failure  to  ap- 
pear at  a  subsequent  adjourned  day.  Allen 
V.  Cape  Brewery  &  Ice  Co.,  196  Mo.  435,  95 
S.    W.    417. 

5?..     Young-  V.   Deneen,   123   111.   App.    380. 

54.  Bird  v.  Terrell  [Ga.]  57  S.  E.  777.  A 
committing  magistrate  who  has  taken  a 
recognizance  to  appear  In  superior  court  has 
no  authority  to  accept  a  surrender  of  the 
municipal.    Id. 

5."5.  Code  Cr.  Proc.  488,  subd.  3.  Woods 
V.  State   [Tex.  Cr.  App.]    103  S.  W.  895. 

56.     Carter  v.   People   122   111.  App.   77. 

Territory  v.  Conner,  17  Okl.   135,  87  P. 


57. 

591. 
5S. 

r,». 

60. 

806. 
61. 

W.   247. 


See   7    C.   L.    352. 

State  V.  Matlack  [Del.]   64  A.  259. 

Day  V.  State   [Tex.  Cr.  App.]   101  S.  W. 

Bonner  v.  Commonwealth   [Ky.]   102  S. 


62.  Hollister  v.  U.  S.  [C.  C.  A.]  145  F.  773. 
Not  demurrable  for  failure  to  allege  the  na- 
ture of  the  charge  and  tliat  it  was  pending 
at  tlie  time  the  recognizance  was  forfeited. 
Id. 

63.  Vir.  Code  1887,  §  3220.  Lewis  v.  Com- 
monwealth   [Va.]   54  S.  E.   999. 

64.  Hollister   v.    U.   S.    145    F.    773. 

'65.  "9"  written  over  printed  "8"  in  j'ear 
held  sufficient.  Pearson  v.  State  [Tex.  Cr. 
App,]    101  S.   W.   802. 

66,  67.     Bird   v.   Terrell    [Ga.]    57   S.   E.   777. 

68.  Commonwealth  v.  Lamar,  32  Pa.  Super. 
Ct.   200. 

69.  United  States  v.  Zarafonitis  [C.  C.  A.] 
150    P.    97. 

70.  Stephens  v.  State  [Tex.  Cr.  App.]  99  S. 
W.  1122. 

71.  State  V.  Likes   [Ala.]   41  So  777 

72.  Act  April  9,  1849.  Commonwealth  v. 
Savage,    30    Pa.    Super.    Ct.    364. 

73.  See  7   C.  L.  352. 
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If  a  recognizance  given  to  the  United  States  is  forfeited,,  the  proceeds  belong  to  tho 
United  States  and  cannot  be  appealed  to  payment  of  tbc  costs  awarded  a  parfy.'^-'  By 
statute  in  some  states  the  forfeiture  may  l)e  remitted  in  whole  '^  or  in  part,"*^  if  tbe 
jM-incipal  subsequently  surrenders  himself  or  is  arrested. 


BAILMEiVT. 


§  1.  Definition  and  Mode  of  Creation 
<323). 

g  2.  Rights  and  Liabilities  as  Between 
Bailor  and  Bailee    (324). 


§  3.     Riglits    and    Liabilities    as    to    Tliird 
Persons    (327). 


The  rights  and  liabilities  arising  from  particular  kinds  of  bailments  are  more 
fully  treated  m  topics  appropriate  thereto,"  this  topic  including  only  the  general 
rules  and  cases  arising  from  such  relations  as  that  between  storekeeper  and  cus- 
tomer around  which  no  such  body  of  law  has  gathered  as  to  permit  of  topics  dealing 
therewith. 

§  1.  Definition  and  mode  of  creation.''^ — A  bailment  is  a  delivery'^  of  per- 
sonal property  for  some  particular  purpose,^"  or  a  mere  deposit,^^  upon  a  contract 
I'xpress  or  implied  that  after  the  purpose  has  been  fulfilled  the  property  shall  l)e 
ledelivered  to  the  person  who  delivered  it,*-  or  otherwise  dealt  with  according  to 
his  directions,^^  or  kept  until  he  reclaiTns  it,**  as  the  case  may  be.  Generally  there 
can  be  no  bailment  unless  the  identical  thing  bailed  is  to  be  returned  to  the 
liailor,*^  but  the  rule  is  not  absolute,  as  the  intention  with  which  the  subject-matter 
is  placed  in  the  possession  of,  or  is  held,  by  the  alleged  bailee,  controls.*'^  It  is 
often  difficult  to  determine  whether  a  given  transaction  is  a  bailment  or  a  sale.®"-  ** 


74.  A  Russian  sailor  was  arrested  for  de- 
sertion at  the  instance  of  tiie  vice-consul 
and  discliarg-ed  on  iiabeas  corpus.  On  appeal 
Ijy  the  vice-consul  tiie  sailor  gave  bond  to 
the  amount  of  $200  pending  the  appeal.  The 
case  being  finally  remanded  to  the  district 
court  by  the  supreme  court  for  further  pro- 
ceedings, the  vice-consul  petitioned  to  have 
the  bail  applied  to  payment  of  his  costs  as 
the  money  had  been  paid  into  court,  the 
sailor  failing  to  appear.  The  petition  was 
denied  on  the  ground  that  the  money  be- 
longed to  the  United  States.  United  States 
V.   Alexanderoff,   148   F.   652. 

75.  Ky.  Code  Cr.  Prac.  §  96,  98.  Defend- 
ant was  charged  with  murder  and  gave  bail 
and  appeared  at  the  time  mentioned,  but 
scon  left  the  state  fearing  an  attack  on  his 
life.  The  grand  jury  indicted  liim  for  mur- 
der and  the  court  on  his  failing  to  appear 
ordered  the  bond  forfeited,  awarding  sum- 
mons against  the  sureties.  Before  judgment 
against  them  had  been  given  he  returned  for 
tiial  explaining  his  absence.  Held  that  the 
court  did  not  err  in  setting  aside  the  for- 
feiture. Commonwealth  v.  Hillis,  29  Ky.  L. 
R.  1063,  96  S.  W.  873. 

76.  Code    Cr.    Proc.    art, 
Stall    [Tex.    Cr.    App.]    103 
ment  entered  for  $100   on   $500   recognizance. 
Id. 

.  77.  See  Animals  (Agistment),  9  C.  L.  100; 
Carriers,  7  C.  L.  522;  Inns,  Restaurants,  and 
Lodging  Houses,  8  C.  L.  317;  Warehousing 
and    Deposits,    8    C.    L.    2258,    and    like    topics. 

78.  See   7   C.  L.   353. 

79.  Where  a  purchaser  of  a  dying  business 
1(  aves  tlie  key  to  the  place  of  business  with 
the  seller,  the  latter  assumes  tlie  bailment 
and    custody    of    property    therein    contained.  | 


491.      Williams    v. 
S.    W.    929.     Judg- 


Campbell   v.    Klein,    52    Misc.    123,    101    N.    "W. 
S.    577. 

80.  Bowen  v.  Isenburg  Bros.  Co.  [Del.]  67 
A.    152. 

81.  Deposit  of  valuables  by  bathers  with 
proprietor  of  bathhouse.  Walpert  v.  Bohan, 
126  Ga.  532,  55  S.  E.  181.  An  agreement  by 
a  lessor  of  rooms  to  store  boxes  as  part  of 
the  consideration  for  the  lease  may  consti- 
tute the  lessor  a  bailee  for  hire  of  the  boxes 
and  their  contents.  Henry  v.  Salmon  [Mich.] 
14  Det.  Leg.  N.  194,  111  N.  W.  1035.  The  pro- 
prietor of  a  batlihouse  is  a  bailee  for  hire, 
where  for  a  consideration  he  furnishes  bath- 
rooms, bathing  suits,  and  other  accessories 
cf  the  bath  to  bathers,  and  receives  their 
money  or  other  valuables  for  safekeeping. 
Walpert  v.  Bohan,  126  Ga.  532,  55  S.  E.  181. 
The  delivery  of  a  carpet  to  a  person  to  be 
cleaned  and  stored  until  redelivered  to  the 
owner,  for  whicli  service  the  owner  is  ex- 
pected to  pay,  is  a  ISailment  for  hire.  Bowen 
V.    Isenburg   Bros.    Co.    [Del.]    67   A.    152. 

82.  Walpert  v.  Bohan,  126  Ga.  532,  55  S.  E. 
181;  Henry  v.  Salomon  [Mich.]  14  Det.  Leg. 
N.  194,  111  N.  T\'.  1035;  Knapp  v.  Knapp,  118 
Mo.  App.  685,  96  S.  W.  295 

83.  Sprinkle  v.  Brim  [N.  C]  57  S.  E.  148; 
Knapp  v.  Knapp,  118  Mo.  App.  685,  96  S.  W. 
295. 

84.  Campbell  v.  Klein,  52  Misc.  123,  101  N. 
Y.  S.  577;  Henry  v.  Salomon  [Mich.]  14  Det. 
Leg.  N.  194,  111  N.  W.  1035;  Walpert  v. 
Bohan,  126  Ga.  532,  55  S.  E.  181. 

85.  Knapp  v.  Knapp,  118  Mo.  App.  685,  96 
S.  W.  295;  Chisholm  v.  Eagle  Ore  Sampling 
Co.  [C.  C.  A.]  144  F.  670,  quoting  Powder  Co. 
v.  Burkhardt,   97  U.  S.   110,  24  Law.   Ed.  973. 

86.  Bailment  of  money.  Knapp  v.  Knapp, 
lis   Mo.   App.   685,    96   S.   W.   295. 

87.  88.     The  recognized  distinction  between 
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Tlie  inherent  character,  not  the  name,  of  the  transaction  must  be  considered,^®  and 
depends  on  the  real  intent  and  pui-pose  of  the  contract,®"  l)eing  a  question  of  hiw, 
when  it  turns  wholly  upon  the  construction  of  a  written  instrument,®^  and,  in  the 
absence  of  evidence  of  subsequent  conduct  of  the  parties,  must  be  ascertained  from 
the  terms  of  the  instrument.®^  In  determining  the  intent,  negotiations  leading  up 
to  the  contract  out  of  which  the  litigation  arises  may  be  considered,®^  or,  if  the 
terras  of  a  written  instrument  under  which  the  parties  act  leave  in  doubt  the  true 
meaning  and  intent,  resort  may  be  had  to  the  construction  which  the  partJts  put 
upon  it/''*  The  relation  of  bailor  and  bailee  does  not  exist  between  a  passenger  in  a 
quasi  public  conveyance  and  the  owner  thereof. ®° 

§  2.  Rights  and  Uahilities  as  between  bailor  and  bailee.^^ — -Pleasure  of  dam- 
ages for  loss,  injury,  or  conversion  is  elsewhere  treated,®"  as  are  such  general  mat- 
ters as  limitations,®^  verdicts,®®  and  the  like.  A  bailee  is  not  an  insurer,^  the  obli- 
gation imposed  by  law  requiring  the  exercise  of  ordinary  care  or  diligence,^  the 


bailment  and  sale  is  that,  when  the  identical 
article  is  to  be  returned  in  the  same  or  in 
some  altered  form,  the  contract  is  one  of 
bailment,  and  the  title  to  the  property  is 
not  changed.  On  the  other  hand,  when  there 
is  no  obligation  to  return  the  specific  article, 
and  the  receiver  is  at  liberty  to  return  an- 
other thing  of  value,  he  becomes  a  debtor 
10  make  the  return,  and  the  title  of  the  prop- 
erty is  changed,  and  the  transaction  is  a 
sale.  Chisholm  v.  Eagle  Ore  Sampling  Co., 
LC.  C.  A.]  144  F.  670,  quoting  Sturm  v.  Boker, 
150  U.  S.  312,  37  Law.  Ed.  1093. 

Held  sale:  Contract  for  the  reduction  of 
ore,  providing  that  plaintiff  should  deliver 
ore  to  sampling  company  for  reduction,  the 
ore  to  be  paid  for  by  the  company  at  stated 
rates.  Chisholm  v.  Eagle  Ore  Sampling  Co. 
LC.  C.  A.]  144  F.  670.  Contract  for  sale  of 
(-fittle  at  specified  aggregate  weight,  and 
price  payment  not  to  be  made  for  several 
months,  during  which  time  cattle  are  to  be 
fed  by  vendee,  and  then  resold  to  vendor. 
Gills  v.  George,  8  Ohio  C.  C.  (N.  S.)  393.  If 
contract  is  substantially  one  of  conditional 
sale,  the  fact  that  the  purcliase  money  is 
demanded  as  hire  or  as  rent  and  divided  into 
sums  payable  in  installments  throughout 
the  term  of  credit  will  not  render  the  trans- 
action one  of  bailment  for  hire.  Hamilton  v. 
Hilands   [N.  C]    56   S.   E.   929. 

Contract  termed  lease  for  use  of  piano. 
Hamilton  v.  Hilands  [N.  C]  56  S.  E. 
929.  Option  to  purchase  machinery  on  per- 
formance of  covenants  in  lease,  and  payment 
of  $2  in  addition  to  specified  rent.  Harron, 
Rickard  &  McCone  v.  Wilson,  Lyon  &  Co. 
[Cal.  App,]  88  P.  512. 

Held  Iliiilnicnt:  Consignment  for  sale  with 
title  reserved  to  consignor.  Federal  Chem. 
Co.  V.  Green,  30  Ky.  L.  R.  223,  97  S.  W.  803; 
In  re  Fabian,  151  F.  949.  Agreement  for 
lease  of  sheep  providing  that  title  to  sheep 
and  their  increase  sliould  remain  in  lessor. 
Rich  V.  Utah  Commercial  &  Sav.  Bk.,  30  Utah, 
334,  84  P.  1105.  Contract  for  use  of  engine 
licld  bailment  and  not  sale.  Miller  v.  Doug- 
las, 32  Pa.  Super.  Ct.  158.  Property  delivered 
to  consumer  to  use  for  a  stated  period,  pay- 
ing rental,  with  option  of  returning  or  pur- 
chasing at  a  specified  time  and  specified  sum. 
In  re  Froelich  Rubber  Refining  Co.,  139  F. 
201.  Contract  for  rental  of  personal  prop- 
erty for  specified  period  and  price,  and  con- 
taining a  provision   that  in  case  of  purchase 


the  rent  should  apply  on  the  price,  and  that 
the  title  to  the  machine  should  remain  in  tlie 
rr.anufacurer  until  paid  for.  Lambert  Hoist- 
ing Engine  Co.  v.  Carmody,  79  Conn.  419.  65 
A.  141.  Shipment  of  pianos  to  dealer  under 
contract  stipulating  that  they  are  furnisher! 
on  memorandum,  and  stating  price,  and  pro- 
viding that  dealer  pay  cash  for  pianos  sold, 
though  invoices  were  sent.  In  re  Smith  & 
Nixon  Piano  Co.    [C.   C.   A.]    149   F.   111. 

Although  invoices  were  sent,  wlien  tlie 
pianos  were  furnished  under  the  contract, 
containing  a  recital  that  the  shipper  sold 
the  pianos  described  to  the  corporation.  In 
re  Smith  &  Nixon  Piano  Co.  [C.  C.  A.]  149  F. 
111. 

89.  Hamilton  v.  Hilands  [N.  C]  65  S.  E. 
929. 

90.  Lambert  Hoisting  Eng-ine  Co.  v.  Car- 
mody,  79   Conn.   419,    65   A.    141. 

91.  In  re  Smith  &  Nixon  Piano  Co.  [C.  C. 
A.]    149    F.    111. 

92.  Harron,  Rickard  and  McCone  v.  Wil- 
son, Lyon  &  Co.  [Cal.  App.]  88  P.  512. 

93.  Lambert  Hoisting  Engine  Co.  v.  Car- 
mody,  79  Conn.   419,   65  A.   141. 

94.  Chisholm  v.  Eagle  Ore  Sampling  Co. 
[C.  C.  A.]   144  F.  670. 

95.  Cotton  V.  Willmar  &  S.  F.  R.  Co.,  99 
Minn.  366,  109  N.  W.  835.  The  employment 
by  a  person  of  a  livery  team  with  a  driver 
to  carry  him  to  a  specified  place  does  not 
create  the  relation  of  master  and  servant 
between  the  passenger  and  the  driver,  over 
whom  he  has  no  rightful  control  or  manage- 
ment, rendering  the  passenger  liable  for  the 
negligence  of  the  driver,  although  he  is  re- 
sponsible for  his  own  personal  negligence.  Id. 

96.  See   7  C.  L.   354. 

97.  See  Damages,  7  C.  L.  1029. 

98.  See  Limitation  of  Actions,   8  C.  L.  768. 

99.  See  Verdicts  and  Findings,  8  C.  L.  2245. 

1.  Campbell  v.  Klein,  52  Misc.  123,  101  N. 
y.    S.    577. 

2.  Littlefleld  v.  New  York  City  R.  Co.,  51 
Misc.  637,  101  N.  Y.  S.  75;  Campbell  v.  Klein, 
52  Misc.  123,  101  N.  Y.  S.  577;  Baker  &  Lock- 
wood  Mfg.  Co.  V.  Clayton  [Tex.  Civ.  App.] 
103  S  W.  197;  Walpert  v.  Bohan,  126  Ga.  532, 
55  S.  E.  181;  Bowen  v.  Isenberg  Bros.  Co. 
[Del.]  67  A.  152.  An  instruction  that  a  ware- 
houseman is  only  bound  to  exercise  such 
care  as  is  taken  by  other  persons  owning 
and  keeping  storage  warehouses  in  the  viciii- 
ity  of  his  warehouse  is  erroneous.     Barker  v. 


9  Cur.  Law. 


BAILMENT 


325 


I'aihirc  to  use  which  renders  him  liable  for  injuries  proximately  resulting  from  his 
negligence.^  He  may,  unless  prevented  by  rules  of  public  policy,*  limit  his  liability 
by  contract  to  that  for  gross  negligence  only.^  Eeasonable  care  is  such  care  as  an 
ordinarily  prudent  man  would  take  under  like  circumstances  with  respect  to  his 
own  jn-operty.®  The  legal  requirement  is  that  there  must  be  sufficient  evidence  to 
warrant  a  finding  of  negligence  in  order  to  fix  liability  on  a  bailee.'^  The  burden 
of  proof  is  on  the  bailor  to  establish  negligence  on  the  part  of  the  bailee,*  and  this 
burden  is  never  shifted.^  The  necessary  evidence  may  be  supplied  by  presumption/" 
such  presumption  arising  against  a  bailee  for  hire,  where  it  appears  that  the  subject 
of  tlie  bailment  was  injured  or  destroyed  whUe  in  his  custody,^^  or  from  failure 
to  deliver  the  property  on  demand.^-  For  injuries  to  the  property  bailed  due 
wholly  to  the  negligence  of  the  bailor,  the  bailee  its  not  liable.^ ^  A  bailee  cannot 
set  up  title  in  himself,'^  but  may,  if  goods  are  claimed  by  third  person,  refuse  at 


Lewis  storage  &  Transfer  Co.,  79  Conn.  342, 
65  A.  143;  Evans  v.  Nail  [Ga.  App.]  57  S.  E. 
1020.  A  gratuitous  bailee  is  held  to  ordinary 
care.  Hotel  keeper  taking  care  of  property 
of  one  no  longer  a  guest.  Ross  v.  Daugh- 
erty,   127   111.   App.   572. 

3.  Baker  &  Lockwood  Mfg.  Co.  v.  Clayton 
[Tex.  Civ.  App.]  103  S.  W.  197.  Although  a 
bailee  for  hire  is  not  liable  for  injury  to  car- 
pets deposited  with  him,  due  to  a  fire  occur- 
ling  without  bailee's  negligence,  yet  he  is 
liable  for  injury  resulting  from  any  negli- 
gence on  his  part  failing  to  take  proper  care 
of  the  carpets  after  the  fire  has  occurred. 
Bowen  v.  Isenburg  Bros.  Co.  [Del.]  67  A. 
152. 

4.  See  Carriers,  7  C.  L.  522,  as  to  limita- 
tion of  liability  by  carriers. 

5.  Hire  of  horses.  Evans  v.  Nail  [Ga. 
App.]    57   S.   E.    1020. 

6.  Bowen  v.  Isenburg  Bros.  Co.  [Del.]  67 
A.  152.  A  person  hiring  a  livery  horse  is 
not  bound  to  exercise  the  experience  of  an 
expert  horseman  or  a  veterinary  surgeon 
in  the  care  of  the  animal.  Welch  v.  Fran- 
sioli   [Wash.]    90  P.   644. 

7.  Swenson  v.  Snare  &  Triest  Co.,  145  F. 
7''7 

Held  negligent:  A  revenue  collector  sold 
three  kegs  of  brandy  in  distraint  and  agreed 
witli  the  purchaser  to  ship  the  brandy  to  a 
third  person  and  to  send  the  bill  of  lading  to 
tlie  purclaaser,  but  failed  to  do  so,  and,  the 
brandy  having  been  lost,  he  was  held  liable 
for  its  value  including  the  price  of  revenue 
stamps  for  which  the  purchaser  paid. 
Sprinkle  v.  Brim  [N.  C]  57  S.  E.  148.  Work- 
ing hired  horse  while  it  was  exhausted  and 
sick.  Carney  v.  Rease,  60  W.  Va.  676,  55  S.  E. 
729.  Proprietor  of  a  bathing  establishment 
who  receives  from  his  patrons  a  considera- 
tion for  the  privilege  of  bathing  and  assumes 
the  custody  of  their  money  and  valuables. 
M'alpert  v.  Bohan,  126  Ga.  532,  55  S.  E.  181 

Held  not  negligent:  Storekeeper  held  not 
liable  for  loss  of  garment  laid  off  to  try 
on  new  one.  Wamser  v.  Browning,  King  & 
Co.  [X.  Y.]  79  N.  E.  861.  That  bailee  per- 
mitted another  to  have  a  key  to  building 
from  which  goods  were  lost  by  burglary, 
even  if  a  negligent  act  in  a  general  sense, 
is  not  material,  in  the  absence  of  a  showing 
that  the  particular  key  was  connected  with 
the  crime.  Campbell  v.  Klein,  52  Misc.  123, 
101  N.  T.  S.  577.  Evidence  insufficient  to 
connect  particular  key  with  the  crime.  Id. 
Evidence    sufficient    to    show    negligence    of 


motorman,  but  insufRcient  to  show  con- 
tributory negligence  of  bailee's  driver  of 
truck  rented,  injured  in  collision,  or  to  show 
any  fault  on  part  of  the  bailees.  Littlefleld 
V.  New  York  City  R.  Co.,  51  Misc.  637,  101  N. 
Y.  S.  75.  Defendant's  motion  for  peremptory 
instruction  to  find  for  it  should  have  been 
sustained.  Cumberland  Tel.  &  T.  Co.  v. 
Tally,  30  Ky,  L.  R.  1328,  101  S.  W.  307. 
A  telegraph  company  maintaining  a  staff 
of  messengers  not  liable,  in  the  absence  of  a 
special  agreement  to  deliver,  for  failure  of 
messenger  to  deliver  package  handed  to  him 
by  one  accepting  his  services.  Hirsch  v. 
American  Dlst.  Tel.  Co.,  112  App.  Div.  265. 
98  N.  Y.  S.  371.  Bailee  of  a  tent  not  liable 
for  injury  to  it  received  at  another  place, 
irrespective  of  the  cause,  although  he  neg- 
ligently permits  the  tent  to  be  moved  there. 
Baker  &  Lockwood  Mfg.  Co.  v.  Clayton  [Tex. 
Civ.  App.]  103  S.  W.  197.  Driving  a  livery 
horse  known  to  be  afraid  of  trains  within 
forty  feet  distance  of  a  Tailroad  crossing, 
while  a  train  is  passing,  does  not  in  itself 
show  negligence.  Cumberland  Tel.  and  T. 
Co.  V.  Tally.  30  Ky.  L.  R.  1328,  101  S.  W.  307. 
Where  a  rented  truck  was  placed  by  the 
bailees  in  charge  of  an  experienced  driver, 
and  the  truck,  without  any  negligence  on 
the  part  of  the  driver,  was  injured  in  a  colli- 
sion with  a  street  car,  caused  by  the  negli- 
gence of  the  motorman,  the  bailees  were 
not  liable  to  the  bailors  for  damages  sus- 
tained. Littlefleld  v.  New  York  City  R.  Co., 
51  Misc.  637,  101  N.  Y.  S.  75.  Injury  to 
carpets  by  Are,  without  fault  of  bailee. 
Bowen  v.  Isenburg  Bros.  Co.  [Del.]  67  A.  152. 
Where  bailee,  after  doing  work  on  bristle, 
repacked  and  directed  it  to  bailor  and  de- 
livered it  to  the  same  common  carrier  that 
bailor  had  used  in  sending  it,  and  the  bristle 
was  lost  by  the  carrier's  negligence,  the 
bailee  was  not  liable  to  the  bailor  for  its 
loss.  Polack  V.  O'Brien,  114  App.  Div.  366, 
100  N.  Y.  S.  385. 

S.  Polack  V.  O'Brien,  114  App.  Div.  36'6, 
100  N.  Y.  S.   385. 

9.  Campben  v.  Klein,  52  Misc.  123,  101 
N.   Y.    S.    577. 

10,  11.  Swenson  v.  Snare  &  Triest  Co., 
145   F.  727. 

12.  Polack  V.  O'Brien,  114  App.  Div.  366, 
100  N.  Y.   S.   385. 

13.  Customer  laying  off  garment  in  store 
to  trv  on  new  one  held  negligent.  Wamst^r 
v.  Browning.  King  &  Co.  [N.  Y.]  79  N.  E. 
861. 

14.  Atlantic    &    B.    R.    Co.    v.    Spires     [Ga. 
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liis  peril  to  deliver  to  bailor/'  and  may  protect  himself  from  liability  by  showing 
delivc'i-y  on  demand  to  true  o-mier/^  but  cannot  by  mere  assertion  of  right  in  an- 
other avoid  liability  for  conversion  by  himself.^'  He  may  likewise  maintain  a  bill 
of  inteqDleader  to  try  the  conflicting  claims.^*  The  bailee,  by  an  unqualitied  refusal 
to  redeliver  property  to  the  bailor,  may  waive  any  lien  that  he  may  have  on  such 
property  for  labor  he  has  expended  upon  it.^^  An  action  ex  contractu  lies  at  the 
instance  of  the  bailor  to  recover  the  value  of  an  article  borrowed  and  destroyed  by 
the  bailee.-"  And  a  bailor  may  sue  his  bailee  in  trover  for  conversion  of  the  sul> 
ject-matter  of  the  bailment.-^  And  where  the  bailee  renounces  the  relationship 
and  notifies  the  bailor  that  he  no  longer  holds  the  property  as  a  bailment,  such 
repudiation  constitutes  a  conversion  of  the  property,"-  The  lessee  of  a  machine, 
who  is  obliged  to  keep  it  in  running  order,  cannot  refuse  to  pay  the  stipulated 
rent  for  its  use  Avhere  there  is  no  stinictural  defect  in  the  machine,  but  its  failure 
to  give  satisfaction  is  due  to  the  ignorance  or  mismanagement  of  the  former.-' 
Wliere  the  bailor  contracts  to  ship  goods  to  the  bailee  to  be  sold  for  bailor's  ac- 
ocunt,  the  title  to  remain  in  the  bailor  until  the  goods  are  sold,  the  bailor  is  en- 
titled to  recover  the  goods  or  their  proceeds,  for  breach  of  condition  to  make  stipu- 
lated payments.-*  Where  there  is  a  bailment  of  the  possession,  with  an  agreement 
for  a  future  purchase,  conditioned  on  the  prepayment  of  the  price,  on  failure  of 
the  bailee  to  pay  the  purchase  money,  the  bailor  may  demand  either  the  return  of 
the  subject  of  the  bailment  or  the  payment  of  the  purchase  money.-^  The  right 
to  terminate  a  bailment  may  be  specially  provided  for  in  the  contract  of  bailment.-'' 


App.]    57   S.  E.   973;   Barker  v.  Lewis  Storage 
&    Transfer    Co.,    79    Conn.    342,    65    A.    143. 

15.  Atlantic  &  B.  R.  Co.  v.  Spires  [Ga. 
App.]     57    S.    B.    973. 

16.  Klein  v.  Patterson,  30  Pa.  Super  Ct. 
495. 

17.  The  bailee  cannot  deny  the  title  of  the 
purchaser  or  justify  his  conversion  by  re- 
fusal to  deliver  on  the  theory  that  the  prop- 
erty belongs  to  another.  Riddle  v.  Blair 
[Ala.]  42  So.  560.  Where  a  bailee  acquires 
possession  of  a  mileage  book  from  the  bailor 
for  the  purpose  of  riding  thereon,  and  agrees 
to  return  the  balance  of  the  miteage,  he  is 
estopped  to  deny  his  obligation  to  make  re- 
turn, because  the  bailor  is  not  the  original 
purchaser,  who  is  alone  entitled  to  use  the 
book  for  transportation.  Cook  v.  Bartlett, 
115    App.    Div.    829,    100    N.    Y.    S.    1032. 

18.  Lavelle  v.  Belliu,  121  Mo.  App.  442, 
97    S.    W.    200. 

19.  Alabama  Cotton  Oil  Co.  v.  Weeden 
[Ala.]   43  So.   926. 

20.  May  be  joined  witli  count  for  "work 
and  labor  Redel  v.  Missouri  Valley  Stone 
Co.    [Mo.  App.]    103  S.  W.  568. 

21.  Alabama  Cotton  Oil  Co.  v.  Weeden 
[Ala.]  43  So.  926.  A  present  right  of  posses- 
sion at  the  time  of  conversation,  independent 
of  the  question  of  ownership,  will  support 
the  action.  Barker  v.  Lewis  Storage  & 
Transfer  Co.,  79  Conn.  342,  65  A.  143.  An 
admission  in  the  defendant's  answer  that 
it  was  bailee  of  the  property  in  the  capacity 
of  warehouseman,  and  that  plaintiffs  were 
the  joint  bailors  thereof,  is  an  admission  of 
plaintiff's  right  to  a  joint  recovery,  on  proof 
of  conversion.  Id.  Where  it  is  alleged 
tnat  cotton  was  delivered  to  a  ginner  to  be 
ginned  and  was  never  redelivered  to  the 
owner,  the  question  whetli"r  there  was  a 
conversion   by   the   ginner   is   one   of   fact   for 


the  jury.     Alabama  Cotton  Oil  Co.  v.  Weeden 
[Ala.]    43    So.    926. 

Demand  is  not  necessary.  Alabama  Cotton 
Oil    Co.    v.   Weeden    [Ala.]    43    So.    926. 

22.  Lowe  v.  Ozmun,  3  Cal.  App.  387,  86  P. 
729. 

23.  He  is  required  to  have  someone  in 
charge  capable  of  managing  the  machine. 
Stark  Grain  Co.  v.  Automatic  Weighing 
Mach.  Co.  [Ark.]  99  S.  W.  1103.  Such  a  pro- 
vision is  not  inconsistent  with  a  provision 
tliat  he  shall  not  allow  any  alterations  in  the 
same,  and  both  may  be  enforced.  Id.  E\i- 
c'ence  held  insufficient  to  sustain  judgment 
dismissing  complaint,  in  action  for  rent  of 
lamp,  under  contract  by  which  defendant 
agreed  to  use  same  for  twelve  months  at 
one  dollar  per  month,  payable  in  advance. 
Municipal  Lighting  Co.  y.  Paull,  101  N.  Y. 
S.    84. 

24.  A  bailee  was  declared  a  bankrupt 
subsequent  to  receiving  goods  under  agree- 
ment to  sell  for  petitioner's  account,  the 
title  remaining  in  the  petitioners  until  sold, 
'and  the  bailee  failing  to  make  payrnents 
agreed  on,  the  petitioners  were  entitled  to 
the  goods  or  their  proceeds  as  against  the 
trustee  in  bankruptcy.  In  re  Fabian,  151- 
F.  949. 

2.'*.  The  bailor  can  choose  to  consider 
sucli  a  transaction  either  a  continuing  bail- 
ment or  a  sale,  but  is  bound  by  his  election. 
In  re  Froelich  Rubber  Refining  Co.,  139  F. 
201.  The  bailor  waives  the  performance  of 
the  condition  precedent  and  his  title  to  the 
subject-matter  of  the  bailment  if  he  fails 
to  demand  possession  within  a  reasonable 
time  after  the  date  fixed  for  his  election.    Id. 

20.  Wetherill  v.  Gallagher,  217  Pa.  635. 
66  A.  849.  Boilers  were  leased  with  stipu- 
lation that  on  failure  to  comply  with  any 
of     the     covenants     of    bailment     the     bailor 
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On  the  termination  of  the  bailment  it  is  the  duty  of  the  bailee  to  restore  the  prop- 
erty to  the  bailor  within  a  reasonable  time  thei-eafter,-'  and  there  Ls  an  implied 
agreement  to  return  property  borrowed  in  substantially  the  same  condition  that  it 
was  received.-^  The  right  of  the  bailor  upon  duly  terminating  the  bailment  to  re- 
move the  subject-matter  of  the  bailment  from  premises  leased  by  the  bailee  is  not 
depen'dent  upon  his  payment  of  rent  in  arrears  due  by  the  bailee,  as  tenant,  to  ihe 
ownei-  of  the  premises ;  -^  nor  the  restoration  of  another's  property  to  the  place 
from  which  it  was  removed  by  the  bailee  upon  installing  the  subject-matter  of  the 
bailment  for  his  use.^"  Where  a  purchaser  of  goods  ships  them  back  to  the  seller 
witliout  any  notification,  or  any  previous  agreement  in  regard  thereto,  and  the 
.seller  in  order  to  protect  the  goods  stores  them,  he  is  a  gratuitous  bailee,  and  the 
buyer  is  liable  to  him  for  necessary  storage  charges  actually  paid.^^ 

§  3.  Rights  and  liabilities  as  to  third  persons."^ — A  bailee  may  recover  from 
tiiird  person  for  negligent  destruction  of  the  property ,^^  even  though  being  a  gratu- 
itous l)ailee  he  was  not  liable  to  the  bailor  therefor.'^*  It  is  the  duty  of  the  bailee 
of  the  finder  of  a  bill,  if  he  ascertains  the  intention  of  the  finder  to  convert  it, 
to  retain  the  bill  until  the  ownership  is  deter mined.-^"'  If  there  are  rival  claimants 
to  the  property  bailed,  the  bailee  may  maintain  a  bill  of  interpleader  to  determine,  in 
a  single  suit  the  question  of  ownership.^"  The  bailor  is  not  liable  to  a  third  person 
for  an  injury  resulting  from  the  negligent  use  of  the  |)roperty  bailed  if  it  was  used 
at  the  time  independently  of  his  control  and  business.^^  A  sale  of  the  subject- 
matter  of  the  bailment  confers  on  tlie  purchaser  an  immediate  and  valid  title,  and 
the  possession  of  the  l)ailee  becomes  that  of  the  purchaser  without  any  formal 
delivery  of  the  subject  of  the  bailment  to  him,  a  mere  notice  to  the  bailee  of  the 
sale  Ijeing  sufficient. ^^ 
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§  1.  Tlie  Oeoupation  in  General;  Regula- 
tion,  Supervision,   Control    (328). 

§  2.  Associated  or  Incorporated  Banliers; 
Corporate  Existence  in  General  (328).  Trans- 
fer of  Stock  (328).  General  Powers  (328). 
Personal  Liability  and  Duty  of  Officers  and 
Directors  (328).  Powers  of  Officers  and 
Right  to  Represent  Bank  (329).  Winding  Up 
(331).  Stockholders'  Individual  Liability 
(332). 

§  3.  National  Banks;  Officers  and  Exam- 
iners  (332). 

8  4.      Saviujts    Banlis     (334). 

§  5.  I>oan,  Investment,  and  Trust  Compa- 
nies   (334). 

g  6.  Deposits  and  Repayment  Tliereiof: 
Cliecks.  Drafts,  Certificates,  Receipts,  Cred- 
its  (334).     Relation  of  Banker  and  Depositor 


(335).  Repayment  of  Deposits  (335).  Forged 
or  Altered  Checks  and  Drafts  (336).  Set- 
off to  Debts  Due  Bank  Against  Deposit  (337). 
Set-off  of  Deposit  Against  Debts  Due  Bank 
(337).  Deposits  Received  After  Insolvency 
(337).  General  and  Special  Deposits  (338). 
Specific  Deposits  (338).  Trust  Funds  (338). 
Slander  of  Credit  or  Damages  for  Failure  to 
Pay  Check  (339).  Action  to  Recover  De- 
posits  (339).     Certification    (339). 

§  7.      Circulating    Notes    (339). 

g  8.  L,oau.s  and  Discounts  (339).  Drafts 
with   Bills   of  Lading  Attached    (340). 

§  9.      Collections    (340). 

§  10.  OfiEenses  Against  Banking  Laws 
(341).  Receipt  of  Deposits  When  Bank  is 
Insolvent    (342). 


should  have  "the   right  to  declare   this  lease 
void."     Id. 

27.  Riddle  V.  Blair  [Ala.]  42  So.  560.  Alle- 
gation of  delay  in  the  return  of  goods,,  held 
good  as  against  general  demurrer,  al- 
though the  allegation  fail  to  show  that 
the  negligence  of  defendant  resulted  in  the 
loss  of  other  contracts.  Ba.ker  &  Lockwood 
Mfg.  Co.  V.  Clayton  [Tex.  Civ.  App.]  103 
S.  W.  197.  It  seems  that  such  allegation 
would  not  be  good  as  against  a  special  de- 
murrer.    Id. 

28.  Redel  v.  Missouri  VaUey  Stone  Co. 
[Mo.    App.]     103    S.    W.    568. 

29.  A  tenant  having  removed  boilers 
owned  by  the  landlord  from  premises  and 
installed    leased    boilers,     and    then     become 


insolvent,  the  owner  of  the  leased  boilers, 
having  terminated  the  bailment  on  default 
in  rent,  could  remove  the  boilers  without 
paying  the  arrears  of  rent  due  by  the  ten- 
ant to  the  landlord.  Wetherill  v.  Gallagher, 
217  Pa.   635,   66  A.  849. 

30.  AVetherill  v.  Gallagher,  217  Pa.  635, 
66  A.   849. 

31.  Smith  V.  Heitman  Co.  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  124,  98  S.  W.  1074. 

32.  See  7  C.  L.   357. 

33.  American  Storage  &  Moving  Co.  v.  St. 
Louis  Transit  Co.,  120  Mo.  App.  410,  97  S. 
W.    184. 

34.  Abrahamovitz  v.  New  York  City  R. 
Co.,    104    N.    Y.    S.    663. 

35.  The  return  of  the  biil  under  such  cir- 
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§  1.  TJie  occupailon  in  general;  regidaiion.  siiperrision.  control}^ — A  per- 
son who  makes  loans  and  discounts  but  does  not  receive  deposits  is  not  a  banker.*" 
In  the  exercise  of  its  right  to  regulate  banks  a  state  may  require  foreign  banking 
companies  to  comply  Avith  certain  statutory  requirements  before  transacting  busi- 
ness within  the  state.'*  ^ 

§  '2.  Associated  or  incorporated  hanl-ers;  corporate  existence  in  geneml.*-— 
Manx  matters  common  to  all  corporations  are  elsewhere  treated.*^ 

Transfer  of  stocl'.** — Recordation  of  the  transfer  of  stock  on  the  books  of  the 
bank  is  not  always  essential  in  order  to  relieve  the  original  holder  from  his  stock- 
holder's liability.*^ 

General  poivers.^^ — As  a  general  rule  a  bank  may  not  engage  in  the  business 
of  buying  and  selling  chattels.*^  It  may  enter  into  a  contract  of  leasing  for  the 
purpose  of  procuring  a  building  suitable  for  its  own  needs.''*  Only  the  state  can 
raise  the  question  of  ultra  vires  as  to  a  completed  transaction.'*^ 

Personal  liability  and  duty  of  officers  and  directors.^^ — The  relation  of  officers 
and  directors  of  a  bank  to  stockholders  and  creditors  is  that  of  trustee  ^^  and  if  by 
their  gross  mismanagement  and  neglect  loss  is  incurred  they  are  liable  therefor  to 
them.^-  Directors  of  a  bank  are  charged  with  the  duty  of  reasonable  supervision 
over  its  affairs.^^  It  is  their  duty  to  use  ordinar}^  diligence  in  ascertaining  the  con- 
dition of  its  business.^*  They  are  not  insurers  or  guarantors  of  the  fidelity  and 
proper  conduct  of  the  executive  officers  of  the  bank,  and  they  are  not  responsible 
for  losses  resulting  from  their  wrongful  acts  if  they  have  exercised  ordinary  care 
as  directors.^-'     Ordinary  care  in  this  matter  as  in  other  departments  of  the  law 


cumstances  would,  it  seems,  make  him  an 
accessory  to  the  commission  of  a  felony. 
Lavelle  v.  Belliu,  121  Mo.  App.  442,  97  S.  W. 
200. 

36.  Bailee  without  adequate  remedy  at 
law  to  prevent  multiplicity  of  suits.  La- 
velle V.  Belliu,  121  Mo.  App.  442.  97  S.  W.  200. 

37.  Owner  of  vehicle  not  liable  for  injury 
to  another  due  to  negligence  of  borrower, 
the  vehicle  not  being  used  at  time  in  own- 
er's business.  Doran  v.  Thomsen  [N.  J.  Law] 
66  A.   897. 

38.  After  notice  by  the  purcliaser  to  the 
bailee,  the  latter  stands  in  the  same  relation 
to  the  purchaser  as  he  did  to  the  original 
bailor.     Riddle    v.    Blair    [Ala.]    42    So.    560. 

39.  See    7   C.   L.    358. 

40.  Within  Civ.  Code  1895,  §  3688,  pro- 
viding where  protest  is  necessary  to  bind 
indorsers.  Davis  v.  West  &  Co.,  127  Ga.  407, 
56  S.  E.   403. 

41.  Pol.  Code  pt.  3,  c  3,  a.rt.  11,  §  471, 
amended  by  Laws  1897,  p.  107,  and  Laws 
1903,  p.  184.  requiring  banks  and  loan  com- 
panies to  pay  fees  to  the  state,  and  S  498, 
prescribing  penalties  for  failure  to  do  so, 
lield  the  section  providing  for  penalties  does 
not  apply  to  foreign  banking  companies  do- 
ing business  in  the  state.  State  v.  Aetna 
Banking  &  Trust  Co.,  34  Mont.  379,  87  P. 
268.  Laws  1905.  r,.  232,  c.  104,  requiring 
foreign  banking  companies  to  make  certain 
reports  and  pay  certain  fees  under  penalty, 
is    unconstitutional.     Id. 

42.  Sof    7    C.   L.    359. 

43.  See    Corporations,    7    C.    L.    862. 

44.  See    7    C.    L.    360. 

45.  Where  the  director  of  a  bank  sold 
his  stock  and  directed  the  cashier  to  do 
everything  necessary  to  effect  the  transfer 
and  was  informed  that  there  was  nothing 
more    to    do,    lie    was    relieved    from    liabllitv 


as  shareliolder  though  the  transfer  was  not 
recorded  on  the  books  of  the  bank  as  re- 
quired by  statute.  Bracken  v.  Nicol,  30  Ky. 
L.   R.   846,   99   S.   W.   920. 

4e.      See  7  C.  L.  360. 

47.  See  post,  §  8,  Drafts  WMth  Bills  of 
Lading  Attached. 

4S,  49.  Le<;henger  v.  Merchants'  Nat.  Bk 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  620,  96  S. 
W.    638. 

50.  See    7    C.    L.    360. 

51.  Elliott  V.  Farmer's  Bank  [W.  Va.]  57 
S.  E.  242.  Complaint  by  receiver  of  insolvent 
bank  against  officers  for  liaving  unlawfully 
appropriated  funds  held  to  state  a  cause  of 
action.  McGregor  v.  Witham,  126  Ga.  702, 
56  S.  E.  55.  A  stockholder  who  sues  a  presi- 
dent and  director  for  negligence  in  manag- 
ing the  affairs  of  a  bank  need  not  allege  the 
particular  loss  occasioned  by  the  negligence 
of  a  particular  officer,  nor  allege  all  the 
losses  complained  of,  nor  who  were  on  tlie 
managing  board  when  the  loss  occurred. 
Slgwald  v.  City  Bk.,  74  S.  C.  473,  55  S.  E.  109, 

.'2.  Elliott  V.  Farmers'  Bk.  [W.  Va.]  57  S. 
E.   242. 

53.  Directors  of  a  National  bank.  Rankin 
V.  Cooper,  149  F.  1010.  Trustees  of  unincor- 
porated bank  lield  liable  for  loss  of  deposits 
where  they  wliolly  failed  to  exercise  any 
supervision  over  the  affairs  of  the  bank. 
Holmes  v.  McDonald,  226  111.  169,  80  N.  E.  714. 

54.  Rankin  v.  Cooper,  149  F.  1010.  WMU 
not  be  relieved  from  liability  on  the  ground 
of  ignorance  of  matters  which  it  is  their 
duty  to  know.  Elliott  v.  Farmers'  Bk.  [W. 
Va.]    57    S.   E.    242. 

55.  Rankin  v.  Cooper,  149  F.  1010.  Not 
liable  for  negligence  of  disbursing  officer  in 
paying  unauthorized  checks.  Daugherty  v. 
Poundstone.    120   Mo.   App.   300,    96   S.   W.   728. 
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means  that  degree  of  care  which  ordinarily  prudent  and  diligent  men  would  exercise 
under  similar  conditions."^^  If  nothing  has  come  to  their  knowledge  to  awaken  sus- 
picion that  something  is  going  wrong,  ordinary  attention  to  the  affairs  of  the  in- 
stitution is  sufficient,"  but  if  they  know  or  by  the  exercise  of  ordinary  care  should 
know  any  facts  which  should  awaken  suspicion  and  put  a  prudent  man  on  guard, 
tlien  a  degree  of  care  commensurate  with  the  evil  to  be  avoided  is  required.^^  It  is 
incumbent  upon  them  in  the  exercise  of  ordinary  prudence  to  cause  an  examina- 
tion of  the  condition  and  resources  of  the  bank  to  be  made  with  reasonable  fre- 
<|i!ency.^^  Ill  health  and  other  business  engagements  do  not  relieve  a  director  from 
I  \orcising  his  duties.""  While  a  director  should  not  be  held  liable  for  conduct  of 
tlie  business  from  the  veiw  day  of  his  election,  he  becomes  responsible  from  the  time 
lie  acquires  knowledge  of  the  affairs  of  the  bank.®^  In  some  states  the  liabilit}''  of 
directors  who  wrongfully  declare  a  dividend  is  prescribed  by  statute.^-  Directors 
may  purchase  with  their  own  money  stock  owned  by  other  stockholders  at  as  low 
a  pi-ice  as  they  can."'  Officers  who  execute  their  personal  notes  to  procure  funds 
for  the  bank  are  lialjle  thereon,*''*  regardless  of  the  notice  of  the  lender  as  to  the 
character  of  the  transaction.^^  The  statutory  liability  of  bank  officers  for  deposits 
received  after  insolvency  of  bank  is  penal  rather  than  contractual.""  The  mem- 
i)ors  of  a  voluntary  association  are  liable  as  partners.*''" 

Powers  of  officers  and  right  to  represent  the  hanh.'^^ — Every  person  dealing 
Mith  a  bank  is  charged  with  notice  of  its  powers,  but  a  creditor  whose  own  debt 
against  the  bank  does  not  exceed  its  borrowing  powers  and  who  has  no  notice  of 
otlier  debts  is  not  bound  by  the  limitation  of  indeljtedness  prescribed  in  the  ar- 
ticles of  incorporation."^     A  bank  is  bound  by  tlic  acts  of  its  officers  acting  as 


56.  Rankin  v.  Cooper,  149  F.  1010.  De- 
pends upon  the  subject  to  which  it  is  to  be 
applied  and  each  case  must  be  determined 
in  view  of  all  circumstances.     Id. 

57.  Rankin    v.    Cooper,    149    F.    1010. 

5S.  Rankin  v.  Cooper,  149  F.  1010.  They 
are  not  required  to  watch  the  routine  of 
•^•very  day's  business,  but  they  ought  to  have 
a  general  knowledge  of  the  manner  in  which 
tlie  business  is  conducted  and  upon  wliat 
securities  its  larger  line  of  credit  is  given, 
and  give  direction  to  the  important  and 
general  affairs.     Id. 

59.  Rankin  v.  Cooper  149  F.  1010.  Where 
directors  become  aware  that  the  bank  has 
been  making  excessive  loans,  but  took  no 
steps  to  prevent  their  increase  or  reduce 
them,  and  they  continued  until  the  bank  be- 
came insolvent,  they  will  be  held  jointly  and 
severally  liable  for  such  loss  as  they  should 
have  prevented.  Id.  Equity  will  entertain 
a  suit  to  charge  them  with  personal  liabil- 
ity though  an  action  at  law  would  be  barred. 
Id. 

60,  61.     Rankin     v.    Cooper,     149    F.     1010. 

62.  Under  to  statutes  of  Kentucky,  St. 
1&03,  §§  548,  596,  598,  where  directors  of  a 
bank  innocently  declare  a  dividend  when  the 
bank  is  insolvent,  they  are  liable  for  the 
amount  of  the  dividend  so  declared,  but  not 
for  all  existing  and  subsequent  debts  of  the 
bank.  City  of  Franklin  v.  Caldwell,  29  Ky. 
L.    R.    935,    96   S.   W.    605. 

63.  After  It  is  purchased,  it  belongs  to 
tliem  to  sell  to  whom  they  desire.  In  re 
Liquidation  of  Shreveport  Nat.  Bank,  118  La. 
664,  43  So.  270.  Where  liquidators  of  a  bank 
called  a  meeting  of  stockholders  to  decide 
upon   what   was   to    be   done,    and   it   was    de- 


cided to  sell  the  assets,  which  was  done 
at  private  sale  and  were  purchased  by  a 
bank  of  which  the  liquidators  were  direc- 
tors at  a  fair  price  and  more  than  could 
have  been  obtained  at  judicial  sale.  There 
was  no  bad  faith.  The  stockholders  were 
not  injured  and  made'  no  objection  until 
after  the  sale.  Held  they  could  not  charge 
the  liquidators  with  the  face  value  of  the 
assets.     Id. 

64.  Where  the  capital  of  a  bank  was  im- 
paired by  unwise  investments  and  the  di- 
rectors made  their  notes  to  the  bank  un- 
der an  agreement  witli  the  president  that 
they  were  to  be  carried  so  as  not  to  show 
overdue  paper  and  paid  out  of  the  profits  of 
the  business,  held  that  when  a  receiver  was 
afterwards  appointed  they  could  not  set  up 
want  of  consideration  for  the  notes.  State 
Bk.   V.   Kirk,   216   Pa.   452,   65  A.   932. 

65.  Where  the  president  borrows  money 
executing  his  personal  note  he  will  be  bound 
thereon  though  payee  was  informed  at  the 
time  that  the  maker  was  acting  as  agent  for 
the  bank.  Willoughby  v.  Ball,  18  Okl.  535, 
90  P.  1017. 

66.  Two  year  limitation  applies.  Klages 
V.   Kohl,  127   111.  App.   70. 

67.  Bradford  v.  National  Benefit  Ass'n,  26 
App.  D.  C.  268.  Evidence  as  to  whether 
member  had  withdrawn.     Id. 

68.  See   7   C.  L.   361. 

69.  Citizens'  Bk.  v.  Bank  of  Waddy's  Re- 
ceiver [Ky.]  103  S.  W.  249.  The  validity  of 
a  loan  to  a  bank  must  be  determined  by 
what  the  lender  had  notice  of  at  the  time 
the  loan  was  made  and  not  by  what  he 
afterwards   learned.    Id. 
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agont  or  representative  of  the  bank  within  the  scojoe  "°  or  apparent  scope  of  their 
authority,'^  when  the  persons  dealing  with  such  ofRcers  have  no  notice  that  they 
are  acting  beyond  their  authority''-  and  it  is  also  bound  by  their  unauthorized  acts 
which  have  been  ratified  by  it,'^  but  it  is  not  bound  by  their  unauthorized  acts  '* 
where  the  person  dealing  with  them  is  charged  with  notice  of  their  want  of  au- 


70.  Failure  of  a  bank  officer  to  pay  over 
to  the  bank  moneys  received  at  the  usual 
place  of  business  is  one  for  whicli  the  bank 
is  liable.  Scow  v.  Farmers'  &  Merchants' 
Sav.  Bk.  [Iowa]  111  N.  W.  32.  Under  Ne- 
gotiable Instruments  Law,  providing  tliat 
wliere  an  instrument  is  drawn  to  an  officer 
of  a  bank  it  is  prima  facia  payble  to  the 
bank  and  may  be  negotiated  by  the  bank 
or  the  officer,  it  is  competent  to  show  that  a 
certificate  of  deposit  payable  to  the  cashier 
of  a  bank  and  indorsed  by  him  was  done  as 
agent  of  the  bank.  Jolmson  v.  Buffialo  Cen- 
ter State  Bk.  [Iowa]  112  N.  W.  165.  Where 
in  evidence  of  a  loan  actually  made  to  a 
bank,  the  lending  bank  accepts  from  the 
borrowing  bank  a  note  signed  by  the  cashier 
of  the  latter  personally  and  indoa'sed  by  the 
bank,  this  being  done  to  avoid  disclosing 
on  the  face  of  the  transaction  an  excessive 
loan  to  the  borrowing  bank,  the  borrowing 
bank  is  not  thereby  relieved  from  its  lia- 
bility as  debtor.  Fixst  Nat.  Bank  v.  State 
Bk.    [N.   D.]    109   N.   W.    61. 

71.  Cashier  has  apparent  authority  to 
pledge  bank's  notes  to  secure  money  bor- 
rowed by  him  for  the  bank  in  the  regular 
course  of  business.  Citizens'  Bk.  v.  Bank  of 
Waddy's  Receiver  [Ky.]  103  S.  W.  249.  The 
performance  for  a  long  time  by  the  presi- 
dent of  a  bank  of  acts  which  he  is  not  ex- 
pressly authorized  to  perform  and  the 
acquiescence  therein  by  the  directors  makes 
such  acts  within  his  autho.rity.  Griffin  v. 
Erskine,  131  Iowa,  444,  109  N.  W.  13.  Where 
the  cashier  of  a  bank  is  permitted  to  and 
does  for  a  long  time  exercise  general  au- 
thority with  respect  to  tlie  business  of  the 
bank,  the  bank  is  bound  by  his  acts  which 
are  not  ultra  vires  and  are  performed  in 
the  ordinary  course  of  his  employment. 
Sherwood  v.  Home  Sav.  Bk.  131  Iowa,  528, 
109  N.  W.  19.  Whether  deposit  was  made 
with  bank  or  with  cashier  personally  held 
for  ju;ry.  Id.  Where  the  holder  of  a  note 
transmitted  it  to  a  bank  for  collection  and 
a  draft  for  the  amount  was  received  in  pay- 
ment payable  to  the  president  followed  by 
"Pt."  and  the  president  acknowledged  re- 
ceipt of  the  same  in  which  he  affixed  to  his 
signature  "Pres.,"  held  that  the  president 
was  not  the  agent  of  the  debtor  to  pay  such 
money  to  the  bank  and  the  debtor  was  not 
affected  by  his  misappropriation  of  the 
money.  Griffin  v.  Erskine,  131  Iowa.  444, 
109  N.  W.  13.  Where  a  depositor  after  a 
conference  with  the  president  of  the  bank 
gave  him  a  check  for  the  amount  of  liis 
deposit  and  receipted  his  personal  note,  be- 
lieving that  it  was  the  obligation  of  the 
l)ank,  evidence  held  to  sliow  that  the  bank 
was  liable  thereon.  Patterson  v.  First  Nat. 
Bk.  [Neb.]  110  N.  W.  721.  In  an  action  by 
a  bank  on  a  note  given  in  payment  of  a 
draft  on  a  bank  which  failed  before  the 
draft  was  presented,  evidence  that  the  di- 
rector of  the  bank  advised  him  to  purchase 
the  draft  before  it  was  needed  is  admissible 
if  it  appears  that  the  advice   was  communi- 


cated to  and  acquiesced  in  by  the  bank. 
West  Branch  State  Bank  v.  Haines  [Iowa] 
112  N.  W.  552.  In  an  action  by  a  bank  on 
a  note  given  in  payment  of  a  draft  on  u 
bank  which  failed  before  it  was  paid,  evi- 
dence held  for  the  jury  whether  the  bank 
in  issuing-  the  draft  could  ,a"easonably  pre- 
sume that  it  would  be  honored  if  presented 
within  a  reasonable  time.      Id. 

72.  Where  a  bank  restricts  its  cashier's 
authority,  it  is  bound  to  those  having  no- 
tice of  the  restriction  to  the  extent  of  the 
cashier's  actual  authority.  Citizens'  Bk.  \-. 
Bank  of  Waddy's  Receiver  [Ky.]  103  S.  W. 
249.  The  fact  that  one  lending  money  to  a 
bank  througli  its  cashier  held  a  majority  of 
the  bank's  stock  as  collateral  did  not  give 
liim  notice  that  there  were  no  directors  or 
that  stockholders  were  taking  no  interest 
in  the  affairs  of  the  bank.  Id.  Where  one 
lending  money  to  a  bank  acted  in  good  faith 
and  there  was  nothing  to  put  him  on  notice 
that  the  cashier  exceeded  his  authority,  and 
the  cashier  showed  him  a  spurious  resolu- 
tion authorizing  the  loan,  held  the  trans- 
action was  binding  on  the  bank.  Id.  Where 
one  bank  accepted  collateral  security  from 
the  cashier  of  another  bank,  evidence  held 
insufficient  to  charge  it  with  notice  of  any 
riglits  of  the  bank  of  wliich  the  pledgor 
was  cashier.  First  Nat.  Bk.  v.  Gunhii.s 
[Iowa]    no   N.  W.   611. 

73.  Where  officer  without  authority  bor- 
rowed money  in  the  name  of  the  bank  and 
pledged  securities,  and  the  borrowed  money 
was  received  and  used  by  the  bank  and  the 
transaction  was  such  that  the  directors 
should  have  had  knowledge  of  it,  it  is  estop- 
ped to  deny  the  authority  of  the  officer  to 
make  the  contract.  First  Nat.  Bank  v.  State 
Bank  [N.  D.]  109  N.  W.  61.  Ratified  by 
bringing  suit  thereon.  Lechenger  v.  Mer- 
chants' Nat.  Bk.  [Tex.  Civ.  App.]  16  Tex.  Ct. 
F:ep.  620,  96  S.  W.  638  The  payment  by  a 
cashier  of  his  personal  indebtedness  to  the 
bank  by  accepting  as  cashier  the  note  of  a 
third  person  may  be  ratified  by  the  bank  so 
as  to  give  it  effect.  J'"irst  Nat.  Bk.  v.  Gunhus 
[Iowa]  110  N.  W.  611.  A  bank  does  not  ratify 
the  unauthorized  act  of  its  cashier  in  using 
its  funds  for  his  individual  benefit  Ijy  at- 
tempting to  hold  him  Individually  liable  for 
such  diversion.  Home  Sav.  Bank  v.  Otter- 
back   [Iowa]   112  N.  W.  769. 

74.  Cashier  has  no  implied  authority  to 
extend  time  of  payment  of  a  note  without 
the  knowledge  or  consent  of  the  person 
primarily  liable  tliereon.  Vanderford  v. 
F'armers'  &  Mechanics'  Nat.  Bk.  [Md.]  66  A. 
47.  The  President  may  testify  that  no  officer 
was  ever  authorized  to  do  certain  act  on  be- 
half of  the  bank.  Bank  of  Yolo  v.  Bank  of 
Woodland,  3  Cal.  App.  561,  86  P.  820.  A  bank 
which  held  a  life  policy  as  security  went  out 
of  existence  and  the  policy  passed  to  a  direc- 
tor and  trustee  wlio  assigned  it  to  a  third 
I)erson  in  payment  of  a  debt.  Held  the  as- 
signment was  void  as  the  director  and 
ti'ustee   had   no   authority   to   assign   it.     New 
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tliority.'^  An  officer  of  a  banl:  who  is  intrusted  witli  sole  management  of  its  af- 
fairs has  authority  to  do  all  acts  necessary  to  the  conduct  of  its  ])usiness,'®  and  is 
not  deprived  of  such  authority  because  he  is  personally  interested  in  the  transac- 
tion,"' but  cannot  bind  the  bank  by  an  agreement  adverse  to  its  interests,  made 
with  another  when  such  party  and  the  officer  are  at  the  time  serving  their  own 
interests  and  where  the  sole  purpose  of  the  agreement  is  to  benefit  themselves.'^ 

Winding  up.'^ — In  some  states  a  bank  whose  charter  has  expired  may  continue 
to  do  business  for  the  purpose  of  winding  up  its  affairs. ^°  A  bank  which  does  so 
is  a  de  facto  corporation.*^  The  appointment  of  a  receiver  for  a  bank  constitutes 
an  equitable  levy  on  the  fund  received  by  a  preferred  creditor  as  well  as  other  as- 
sets of  the  bank  in  his  possession.*^  In  Colorado  savings  depositors  are  entitled  to 
a  preference  in  case  of  the  bank's  insolvency.*^  AVhere  the  assets  of  an  insolvent 
bank  are  sufficient  to  pay  all  creditors  in  full,  they  are  entitled  to  interest  as  against 
the  bank  and  its  stockholders.**     The  appointment  of  temporary  receivers  obviates 


York  Life  Ins.  Co.  v.  Kansas  City  Nat.  Bk. 
121  Mo.  App.  479,  97  S.  W.  195.  The  director 
and  trustee  was  entitled  to  the  proceeds  of 
the  policy  as  trustee  for  the  shareholders  of 
the   bank.      Id. 

'.'».  Cashier  cannot  pay  his  personal  in- 
debtedness to  it  by  liis  acceptance  as  cashier 
cf  the  note  of  a  third  person.  His  obligation 
is  to  pay  in  cash.  First  "Nat.  Bk.  v.  Gunhus 
[Iowa]  110  N.  W.  611.  V\^here  the  cashier 
transferred  a  draft  belonging  to  the  bank  in 
payment  of  his  individual  note,  the  taker 
was  charged  with  notice  that  it  was  drawn 
on  tlie  bank's  funds  and  could  not  as  against 
a  showing  that  the  cashier  acted  without 
autho.rity  retain  the  funds.  Home  Sav.  Bank 
V.  Otterbach  [Iowa]  112  N.  W.  769.  Where 
creditor  of  casliier  was  not  induced  by  the 
action  of  officers  of  the  bank  to  rely  on  the 
cashier's  autho.rity  to  use  funds  of  the  bank 
for  his  own  benefit,  he  was  charged  with 
notice  that  the  cashier  had  no  such  author- 
ity and  cannot  claim  an  estoppel  against  the 
bank.  Id.  Where  a  bank  sues  to  recover 
funds  used  by  the  cashier  to  pay  his  indi- 
vidual debt,  the  defendant  lias  the  burden  to 
prove  acts  estopping  the  bank  from  denying 
authority  of  the  cashier  to  use  its  funds  for 
his  own  benefit.     Id. 

76.  A  cashier  who  has  sole  charge  of  the 
business  of  the  bank  may  receive  service  of 
notice  by  a  surety  on  a  note  to  sue  the  prin- 
cipal. Skillern  v.  Baker  [Ark.]  100  S.  W. 
764.  Whether  such  service  was  made  held 
a  question  for  the  ju.ry.  Id.  Where  the 
officer  of  a  bank  intrusted  witli  entire  man- 
agement of  its  affairs  appropriates  to  his 
own  use  collateral  securities  held  by  the 
bank  the  bank  is  liable.  First  Nat.  Bk.  v. 
Sing  Sing  Gas  Mfg.  Co.,  104  N.  Y.   S.  1040. 

77.  An  ofl^cer  of  a  bank  who  is  entrusted 
with  entij-e  management  of  its  affairs  and 
has  general  authority  to  receive  additional 
securities  for  notes  held  by  it,  is  not  disqual- 
ified from  receiving  collateral  in  behalf  of 
the  bank  because  he  is  an  indorser  on  the 
note.  First  Nat.  Bk.  v.  Sing  Sing  Gas  Mfg. 
Co.,  104  N.  Y.  S.  1040. 

78.  A  president  of  a  bank  who  procures 
the  bank  to  discount  a  note  signed  by  him- 
self and  otliers  for  their  benefit  may  not  by 
assuming  to  act  for  the  bank  bind  it  by  an 
agreement  which  releases  himself  and  other 
makers    from    liability    thereon    where    such 


ag.reement  is  not  ratified  bv  the  bank.  Fow- 
ler V.  Walch,   104  N.   Y.   S.   544. 

79.  See  7  C.  L.  362. 

80.  Stockholder  may  not  insist  on  appeal 
from  an  assessment  in  receivership  proceed- 
ings that  the  liability  was  not  one  for  which 
he  was  liable  as  stockholder,  though  the 
charter  had  expired  when  the  proceeding 
was  commenced.  Elson  v.  Wright  [Iowa] 
112  N.  W.  105. 

81.  Stockholders  not  liable  as  partners. 
Elson   V.   Wright    [Iowa]    112   N.  W.    105. 

82.  In  re  Plant,  148  F.  37.  Where  the 
teller,  a  day  or  two  prior  to  insolvency, 
drew  a  check  and  paid  himself,  it  consti- 
tuted a  preference.     Id. 

•  83.  Holders  of  time  certificates  of  de- 
posit as  well  as  holders  of  pass  books  a.re 
"savings  depositors"  within  Mill's  Ann.  St. 
§  529,  giving  a  preference  to  savings  depos- 
itors in  case  of  the  bank's  insolvency.  Tabor 
V.  Mullen  [Colo.]  86  P.  1007.  Where  a  cor- 
poration was  incorporated  as  "F.  Building 
&  Loan  Association"  and  changed  its  name 
to  "F.  Savings  Association,"  and  people  de- 
posited money  with  it  and  received  pass 
books  containing  a  certificate  that  the  de- 
positor had  paid  the  amount  deposited  on 
share.3  of  stock,  held  they  were  members  of 
the  association  and  not  depositors  witliin 
Mill's  Ann.  St.  §  529.  Askey  v.  Fidelity  Sav. 
Ass'n     [Colo.]     86    P.    1025. 

84.  People  v.  Merchants'  Trust  Co.,  116 
App.  Div.  41,  101  N.  Y.  S.  255.  Holders  of 
certified  checks  of  insolvent  trust  company 
are  entitled  to  interest  tliereon  from  date  of 
appointment  of  receiver  where  amount  of 
such  checks  had  been  deducted  from  the  ac- 
count of  depositors  who  were  not  allowed 
interest  on  such  amount.  Id.  Depositor 
with  insolvent  trust  company  is  entitled  to 
interest  after  dissolution  only  upon  balances 
wliich  w^ould  have  been  due,  had  he  ac- 
cepted instalments  at  the  time  they  were 
paid  to  creditors  by  the  receiver.  Id.  Where 
a  bank  becomes  insolvent  and  an  action  is 
commenced  by  the  attorney  general  to  wind 
up  its  affairs,  interest  should  be  allowed 
creditors  at  the  contract  rate  until  the  re- 
ceiver took  possession,  but  not  thereafter  as 
between  creditors  but  is  allowable  against 
the  bank  if  it  had  assets  sufficient  to  pay  it 
at  the  time  the  receiver  took  possession. 
People  v.  Merchants'  Trust  Co.  [N.  Y.]  79 
N.  E.  1004. 
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necessity  of  formal  demand  on  the  part  of  depositors  for  their  money,  so  as  to  en- 
titJe  them  to  interest.^^  Where  depositors  had  special  contracts  for  the  paymeut 
of  interest,  they  are  entitled  to  interest  at  the  contract  rate  up  to  the  date  of  appoint- 
ment of  a  receiver,  and  thereafter  at  the  legal  rate  until  the  deposit  is  repaid,^*^  but 
where  they  had  no  contract  they  were  entitled  to  interest  at  the  legal  rate  from 
date  of  such  appointment.^^  In  a  suit  to  marshal  and  distribute  assets,  the  claims 
of  creditors  who  are  also  officers  and  directors  may  be  postponed.*^  In  such  a  suit 
claims  of  the  bank  against  creditors  may  be  offset  against  the  claims  of  the  credit- 
ors.^® A  stockholder  who  is  sued  for  the  amount  of  a  dividend  which  should  have 
been  paid  to  a  creditor  cannot  be  charged  on  his  breach  of  duty  as  trustee  where  the 
complaint  shows  that  he  was  not  a  trustee,*"  and  no  recovery  can  be  had  until  the 
remedy  against  the  culpable  officer  has  been  exhausted.  Opposition  to  final  account 
of  liquidators  of  a  bank  is  limited  to  their  acts  as  liquidators.^^ 

Stocl-Jiolders'  individual  Uahility.^^ — An  assessment  in  receivership  proceed- 
ing is  a  proper  method  to  enforce  a  stockholders'  liability.®^  A  statutory  liability 
imposed  on  stockholders  cannot  be  enforced  while  the  bank  is  not  dissolved  until 
rc^luced  to  judgment."^ 

§  3.  National  hanks:  officers  and  examiners.  Powers.^^ — A  national  bank 
lias  no  power  to  enter  into  a  general  contract  of  guaranty,®^  and  if  it  does  so  the 
contract  is  ultra  vires  and  void.^"  If  a  national  bank  exceeds  its  powers  as  to  in- 
vestment of  funds  it  is  for  the  government  to  call  it  to  account,  and  private  pa.rties 
cannot  directly  or  indirectly  usurp  this  fimction  of  the  government.®'*     Tlie  statute 


85,  86.  People  v.  Merchants'  Trust  Co.,  116 
App.  Dlv.  41,  301  N.  Y.  S.  255. 

87.  People  V.  Merchants'  Trust  Co.,  116 
App.  Div.  41,  101  N.  Y.  S.  255.  This  rule  ap- 
plies to  interest  bearing  certificates  of  de- 
posit.    Id. 

88.  In  a  suit  by  creditors  who  are  also 
directors  and  officers  of  an  insolvent  bank 
to  marshal  and  distribute  assets  and  charge 
stockholders  with  their  statutory  liability, 
the  claims  of  such  creditors  may  be  post- 
poned where  it  appears  that  the  insolvency 
is  due  to  their  mismanagement  and  negli- 
gent acts.  Elliott  V.  Farmers'  Bank  of 
Philippi   [W.  Va.]    57  S.  E.  242. 

89.  The  bank,  its  creditors  or  stockhold- 
ers, axe  not  estopped  to  offset  against  the 
debts  of  other  claimants  their  indebtedness 
to  the  bank  not  involved  nor  adjudicated  in 
a  former  suit  between  the  same  parties.  El- 
liott V.  Farmers'  Bank  [W.  Va.]  57  S.  E.  242. 

90.  Where  trustees  of  a  dissolved  bank 
sue  a  stockholder  to  ;recover  a  dividend  that 
should  have  been  paid  to  creditors,  and  the 
complaint  shows  that  he  was  not  a  trustee, 
his  liability  cannot  be  predicated  on  breach 
of  duty  as  trustee.  Daugherty  v.  Pound- 
stone.  120  Mo.  App.  300,  96  S.  W.  728.  Trus- 
tees of  a  dissolved  bank  cannot  maintain 
suit  to  recover  a  dividend  paid  a  stockholder 
which  should  have  been  applied  to  a  judg- 
ment against  the  t.rustees  in  favor  of  a  de- 
positor whose  funds  had  been  wrongfully 
paid  out  until  they  have  exhausted  their 
remedy  against  the  culpable  officers.     Id. 

01.  Tlieir  acts  as  directors  prior  to  the 
passing  of  the  bank  into  liquidation,  if  sub- 
ject to  attack  by  stockholders,  should  be 
advanced  in  some  other  proceeding.  In  re 
I.lquidation  of  Shreveport  Nat.  Bk.,  118  La. 
t;C4,    43   .So.   270. 

»2,     See  7  C.  L.  363. 

».t.  I'nder  Code,  §  1882,  creating  double 
stockholders'    liability,    an    assessment    in    a 


receivership  proceeding  is  a  proper  method 
to  enforce  such  liability.  Elson  v.  Wright 
[Iowa]  112  N.  W.  105.  Under  the  provision 
of  such  statute  that  all  persons  interested 
shall  be  brought  into  court,  a  stockholder 
must  be  brought  in  individually  before  the 
assessment.  Id.  In  action  by  receiver  to 
recover  from  stockholders  on  their  statutory 
liability,  an  amendment  to  the  original  com- 
plaint held  not  to  set  forth  a  new  cause  of 
action  and  that  the  complaint  as  amended 
stated  a  cause  of  action.  Reid  v.  Jones,  127 
Ga.  114,  56  S.  E.  128. 

94.  Under  Banking  Laws  1892,  p.  1913, 
making  stockholders  individually  liable  for 
debts  of  a  corporation  defaulting  in  the  pay- 
ment of  its  debts,  where  a  trust  company 
was  not  dissolved  and  was  liable  to  suit,  it 
was  necessa.ry  for  the  holder  of  the  claim 
to  reduce  it  to  judgment  before  suing  the 
stockholders.  Gause  v.  Boldt  [N.  Y.]  80  N. 
E.  566. 

95.  See  7  C.  L.  365.  As  to  rules  relating 
to  deposits,  collections,  etc.,  see  subsequent 
sections  of  this  topic. 

96.  Under  Rev.  St.  U.  S.  5136,  authorizing 
national  banks  to  exercise  such  incidental 
powers  as  is  necessary  to  carry  on  the  busi- 
ness of  banking,  it  has  power  to  guaranty 
the  payment  of  an  instrument  on  discount- 
ing it,  but  has  no  power  to  enter  into  a  gen- 
eral contract  of  guaranty  rendering  it  liable 
for  the  debt  of  another.  Appleton  v.  Citi- 
zens' Cent.  Nat.  Bk.,  116  App.  Div.  404,  101 
N.  Y.  S.  1027. 

97.  Where  a  state  bank  at  the  request  of 
a  national  bank  made  a  loan,  the  payment 
of  which  the  national  bank  guarantied.  Held 
such  guaranty  ultra  vires  and  void.  Apple- - 
ton  v.  Citizens'  Cent.  Nat.  Bk.,  116  App.  Div. 
404.    101    N.   Y.   S.   1027. 

98.  In  constructing  an  office  building  and 
renting  offices.     Farmers'  Deposit  Nat.   Bank 
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requiring  directors  of  national  banks  to  make  report:s  to  the  comptroller  of  currency 
renders  them  liable  for  injuries  sustained  because  of  reliance  on  a  false  report.*"' 
A  national  bank  which  assumes  the  liabilities  of  a  state  bank  is  liable  to  a  sub- 
scriber for  stock  of  such  bank  but  cannot  be  compelled  to  issue  hhn  stock  in  the 
niirional  bank.^  Where  one  asserts  a  lien  on  or  ownership  of  a  fund  in  the  hands 
of  a  receiver  of  a  national  bank-  it  is  discretionary  with  the  court  to  retain  the 
property  within  its  jurisdiction  until  issues  are  determined,  and  the  receiver  may 
be  enjoined  frcjm  transmitting  it  to  the  comptroller  of  currency  in  the  usual  course 
as  required  by  statute.-  Knowing  violation  of  law  is  essential  to  the  civil  liability 
iiiiposed  on  directors  by  the  national  bank  act.^  Such  liability  may  be  enforced 
in  a  state  court,*  but  the  denial  in  such  a  suit  of  an  immunity  claimed  under  the 
act  presents  a  Federal  question  for  purposes  of  review.^ 

Rights  of  stockholders.^ — Stockholder  of  record  at  time  of  reduction  of  capital 
stock  is  entitled  to  benefit  of  proceeds  of  doubtful  assets  then  charged  otf  as  against 
stockholder  of  record  at  time  of  realization." 

Enforcement  of  stock  holders'  liability.^ — The  trustee  of  an  estate  which  ia 
stockholder  in  a  national  bank  is  not  personally  liable  as  a  stockholder.®  The 
pledgee  of  national  bank  stock  has  been  held  beneficial  owner  and  subject  to  stock- 
holder's liability." 

A  receiver  of  a  national  l^ank  is  an  officer  of  the  government/^  and  an  action 
by  him  to  recover  assets  of  the  bank  is  not  within  the  statute  denying  costs  to  one 
who  recovers  judgment  for  less  than  a  prescribed  amount.^^ 

State  interference  and  powers  of  state  courts.^^ — National  banks  are  subject 
1o  state  control  as  regards  the  construction  of  contracts,  transfer  of  property,-  or 
creation  of  debt  and  liability  to  suit.^* 

Usunj  hy  national  hanks.^^ — The  Federal  statutes  prescribing  the  rate  of  inter- 
est a  national  bank  may  charge  is  valid. ^®  The  statutes  apply  to  state  banks  in 
Xew  York.i^  "  -  _        - 


V.    Western    Pennsylvania    Fuel    Co.,    215    Pa. 
115,  64  A    374. 

99.  Under  Rev.  St.  U.  S.  §  5211.  requiring 
directors  of  a  national  bank  to  make  reports 
to  the  comptroller  of  currency,  where  they 
negligently  signed  a  false  report,  they  are 
individually  liable  to  one  who  purchases 
.stock  on  faith  of  such  report,  and  was  dam- 
aged. Smalley  v.  McGrew  [Mich.]  14  Det. 
Leg.  X.   226,   111  N.  V^'.   1093. 

1.  Where  a  national  bank  had  assumed 
the  liabilities  of  a  state  bank  which  had 
sold  stock  to  a  subscriber,  the  national  bank 
was  liable  for  anything  that  was  due  the 
subscriber  as  stockholder,  but  could  not  be 
compelled  to  issue  its  stock  in  exchange  for 
stock  in  the  state  bank.  Dupoyster  v.  First 
Nat.  Bk..  29  Ky.  L.  R.  1153,   96  S.  W.   830. 

2.  American  Can  Co.  v.  Williams  [C.  C. 
A.]   ].t3  F,   SS2. 

3.  Rev.  St.  §  52  39.  Yates  v.  Jones  Nat. 
Bk.,  206  U.  S.  158,  51  Law.  Ed.  1002.  Not 
liable  for  negligent  pa.rticipation  in  false 
report.     Id. 

4.  5.  Rev.  St.  §  5239.  Yates  v.  Jones  Nat. 
Bk.,   206  U.  S.   158,  51  Law.  Ed.   1002. 

6.  See   7  C.   L.    368. 

7.  Jerome  v.  Cogswell,  204  U.  S.  1,  51  Law. 
Ed.    343. 

5.  See  7  C.  L.   368. 

9.  V^'here  .stock  of  a  national  bank  at  the 
time  of  its  failure  was  held  by  a  trustee, 
the  fact  that  the  trust  estate  was  consumed 
by    the    failure    does    not    render    the    trustee 


personally  liable  with  the  additional  stock- 
holders' liability  imposed  by  Rev.  St.  §§  5151, 
515-.  Fowler  v.  Gowing,  152  F.  SOI.  Rev 
St.  §§  5151,  5152,  imposing  a  stockholder's 
liability  on  failure  of  a  national  bank,  and 
providing  that  such  statute  applies  where 
stock  is  held  by  a  trustee,  does  not  render 
the  trustee  pe.rsonally  liable  where  the  trust 
was  not  declared  for  the  purpose  of  evading 
liability  and  he  did  not  hold  himself  out  a.s 
owner  of  tlie  stock.     Id. 

10.  Ohio  Valley  Nat.  Bank  v.  Hulitt,  204 
U.  S.  162,  51  Law.  Ed.  423. 

11.  A  receiver  of  a  national  bank  is  an 
officer  of  the  government  within  Rev.  St. 
§  629.  and  in  a  suit  by  him  to  recover  assets 
the  circuit  court  has  jurisdiction  without  re- 
gard to  the  amount  involved  or  citizenship 
of  the  parties.  Murray  v.  Chambers,  151  F. 
142. 

12.  An  action  by  a  receiver  of  a  national 
bank  to  recover  assets  is  not  within  Rev.  St. 
§  968,  denj-ing  costs  to  a  plaintiff  who  re- 
covers less  than  $500.  Murray  v.  Chambers. 
151  F.  142. 

13.  See  7  C.  L.  370. 

14.  St.  1903,  §  483,  placing  bills  and  notes 
payable  at  or  indorsed  to  banks  on  the  same 
footing  as  foreign  bills,  violates .  no  rights 
secured  to  national  banks  by  acts  of  con- 
gress. Merchants'  Nat.  Bk.  v.  Ford,  30  Ky. 
L.  R.   558,   99  S.  W.  260. 

15.  See  7  C.  L.  371. 

16.  Rev.    St.    U.    S.    §§    5197,    5198,    limiting 
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§  -i.  SuiiiKjs  banks.'^^ — Savings  banks  are  suhjeot  to  a  franchise  tax  in  Man- 
land. '» 

Pa  1/ meat  of  deposits.-'^ — A  savings  bank  is  authorized  to  pay  a  deposit  to  a 
joint  owner  of  the  fund  who  has  control  of  the  pass  book.-^  The  bank  must  exer- 
cise ordinary'  care  to  avoid  pa3'ing  a  deposit  to  the  wrong  person.^-  Ordinary  care 
in  such  case  means  a  high  degree  of  care,"^  and  whether  it  has  been  exercised  is 
oi'ten  a  question  of  fact.-*  \Yhether  a  deposit  should  be  repaid  without  production 
or  the  pass  book  or  the  giving  of  an  indemnity  bond  is  a  question  for  judicial  triers 
and  not  for  ofBcers  of  the  bank,  under  the  ^lichigan  statute.-"' 

§  5.  Loan,  investment,  and  trust  companies.'^ — The  organization  of  trust 
companies  and  their  powers  is  a  subject  of  statutory  regulation.^^  An  officer  of  a 
trust  company  who  makes  an  accommodation  for  the  president  of  the  company  is 
liable  thereon  unless  it  appears  that  the  company  itself  agreed  that  he  should 
not  be  liable.-^ 

§  6.  Deposits  and  repayment  thereof;  checks,  drafts,  certificates,  receipts, 
credits.-^ — Checks  are  negotiable  instruments,"'^  and  rights  and  liabilities  between 
drawer,  drawee,  and  indorsers.  not  involving  the  bank,  are  accordingly  elsewhere 


the  rate  of  interest  national  banks  may 
charge,  superseding-  all  state  laws  on  the 
subject  of  usury,  and  providing  for  forfeit- 
ure of  all  interest  for  usury,  is  a  valid  ex- 
ercise of  the  powers  of  congress.  Schlesinger 
V.  Gilhooly  [N.  Y.]  81  N.  E.  619.  As  no 
penalty  is  imposed  by  the  banking  laws  of 
New  York  or  the  national  banking  laws  of 
congress  for  the  bona  fide  purchase  of  a 
note  void  for  usury,  and  the  only  penalty  is 
where  the  bank  acts  knowingly,  usury  is  no 
defense  against  a  state  bank's  receiver,  in 
an  action  on  a  note  discounted  by  it  before 
maturity,  in  due  course  and  for  value.     Id. 

17.  Under  the  statutes  of  New  York  the 
penalty  for  usury  can  be  recovered  against 
a  state  bank  only  in  an  action  of  debt  and 
not  as  a  set-off  or  counterclaim  to  the  orig- 
inal obligation.  State  banks  are  on  an 
equality  with  national  banks,  and  the  na- 
tional banking  act  applies.  Schlesinger  v. 
l.ehmaier.  117  App.  Div.   428,  102  N.  Y.  S.  630. 

t8.     See  7  C.  L.  371. 

19.  Code  Pub.  Gen.  Laws  1888,  art.  81, 
§  86,  imposing  a  franchise  tax  on  savings 
banks,  etc  ,  applies  as  well  to  savings  banks 
having  a  capital  stock,  subject  to  taxation, 
as  to  banks  which  have  no  capital  stock. 
Fidelity  Sav.  Bank  v.  State,  103  Md.  206,  63 
A.   484. 

20.  See  7  C.  L.  371.  See,  also,  post,  §  6, 
as  to  rules  common   to  all  banks. 

21.  Where  a  savings  bank  pass  book 
showed  a  deposit  in  the  name  of  father  and 
daughter,  and  it  was  kept  in  a  common  re- 
ceptacle In  the  household  and  the  daughter 
could  get  It  whenever  she  desired,  held  in- 
sufficient to  slaow  that  the  book  was  not  in 
the  daughter's  possession  and  the  fund  un- 
der her  control.  Carlin  v.  Carlin  [N.  J.  Eq.] 
64  A.   1018. 

22.  A  savings  bank  which  has  paid  out 
all  of  a  deposit  on  a  forged  order,  accom- 
panied by  a  stolen  pass  book,  is  liable  to  the 
depositor  for  the  amount  thus  paid  out,  if 
the  forged  signature  varied  from  the  .real 
signature  on  a  signature  card  and  the  bank 
neglected  to  compare  said  signatures.  Hough 
Ave.  Sav.  &  Banking  Co.  v.  Anderson,  9  Ohio 
C.  C.   (N.  S.)   13. 

23.  Anderson    v.    Hough    Avenue    S.    &    B. 


Co.,  4  Ohio  N.  P.  (N.  S.)  22.  The  fact  that 
a  young  man  earning  wages  every  day,  with 
no  family  to  support,  and  in  good  health, 
should  place  his  bank  book  in  his  trunk  and 
not  look  for  it  again  for  nine  months,  does 
not  constitute  negligence  as  a  matter  of 
law  contributing  to  mistake  in  repaying  thfc 
deposit.     Id. 

24.  Whether,  a  bank  book  having  been 
stolen,  the  payment  of  the  deposit  to  an- 
other constituted  negligence  on  the  part  of 
the  bank  is  a  question  to  be  determined  by 
the  jury  under  all  the  circumstances  of  the 
case.  Anderson  v.  Hough  Avenue  S.  &  B. 
Co.,  4  Ohio  N.  P.    (N.   S.)    22. 

25.  Comp.  Laws,  §  6117,  provides  that  no 
payment  or  check  against  a  savings  bank 
account  shall  be  made  unless  entered  in  the 
pass  book,  except  for  good  cause  and  on  as- 
surances satisfactory  to  the  bank,  held  that 
where  the  pass  book  is  not  produced  the 
question  of  "good  cause"  and  "satisfactory 
assurance"  is  for  judicial  triers,  and  not  for 
olficers  of  the  bank.  Vincent  v.  Port  Huron 
Sav.  Bk.,  147  Mich.  437,  111  N.  W.  90.  This 
statute  does  not  authorize  refusal  to  pay 
unless  the  pass  book  is  presented  or  in- 
demnity given  where  the  pass  book  is  not 
negotiable,  the  demand  being  made  by  the 
admlnistrato.r  of  the  depositor's  estate, 
though  several  months  have  elapsed  since 
death  of  the  depositor.     Id. 

26.  See  7  C.  L.  372. 

27.  Laws  1899,  p.  450,  relative  to  trust 
companies,  etc.,  upon  which  had  been  con- 
ferred trust  powers,  complies  with  the  rule 
that  the  subject  of  a  statute  must  be  ex- 
pressed in  its  title.  State  v.  Twining  [N.  J. 
Err.   &  App.]    64  A.   1073. 

2S.  Where  the  trust  officer  of  a  trust  com- 
pany made  a  note  in  a  large  amount  to  the 
company  as  an  accommodation  for  the  presi- 
dent of  the  company,  and  on  his  assurance 
that  he  would  not  have  to  pay  it,  held,  he 
was  liable  on  the  note  unless  the  conipany 
itself  agreed  that  he  should  not  be  held. 
Chestnut  St.  Trust  &  Sav.  Fund  Co.  v.  Hart, 
217  Pa.   ;J06.   66  A.   870. 

20.      See  7  C.  L.   373. 

30.  Boswell  V.  Citizens'  Sav.  Bk.,  29  Ky. 
L.  R.  988,  96  S.  W.  797. 
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treated.31  Title  to  a  check  remains  in  the  drawer  until  delivered  unless  the  payer 
directs  the  drawer  to  send  it  to  him  by  mail,  in  whicli  case  title  passes  when  "it  is 
])laced  in  the  mail.^-  The  drawer  of  a  check,  the  payee  of  which  has  neglig-ently 
failed  to  present  it  for  payment,  may  uj.on  the  drawee  becoming  a  bankrupt  pre- 
sent a  claim  for  his  deposit  without  waiving  its  claim  of  payment  against  the 
jinyee.'" 

Relation  of  hanl-er  and  depositor.^*— The  relation  between  banker  and  depositor 
is  that  of  debtor  and  creditor,^''  and  the  obligation  of  a  banker  to  keep  money  for 
and  return  it  to  a  depositor  is  that  of  a  deb  tor. ^^^  This  is  the  rule  though  the  fund 
deposited  belongs  to  the  public.^^ 

Repaijment  of  deposits.^^ — A  deposit  raises  an  implied  promise  to  repay  the 
same.-»  When  a  bank  receives  a  deposit,  it  is  to  be  paid  to  the  depositor,  or  his 
order,  or  for  his  use  or  benefit,*'^  or  to  the  person  for  whose  benefit  it  is  made.^' 
The  bank  assurties  the  duty  of  seeing  that  it  is  so  paid."  If  it  pays  out  the  money 
otherwise  it  is  liable  to  the  depositor  to  the  amount  of  such  payment.^'  The  de- 
positor of  money  is  prima  facie  entitled  to  withdraw  it.**  A  bank  is  justified  in 
]jaying  bearer  paper  to  one  who  presents  it.^^  Money  deposited  to  the  credit  of  a 
third  person  unconditionally  may  be  withdrawn  by  him  on  demand.*^  but  if  the  de- 


al. See  Negotiable  Instruments,  8  C.  L. 
1124. 

32.  But  where  a  creditor  does  not  direct 
it  sent  by  mail,  and  the  drawer  sends  it  in 
this  manner,  title  to  it  does  not  pass  until 
it  is  delivered  to  the  payee.  "^^att-Haxley- 
•Holmes  Hardware  Co.  v.  Day  [Ga.  App. ]  57 
S.  E.  1033.  Where  one  unable  to  pay  his 
debts  delivered  his  goods  to  a  trustee  who 
was  to  sell  them  and  divide  the  proceeds 
among-  creditors,  and  he  did  so  and  mailed 
checks  to  such  creditors,  held  that  after  he 
mailed  the  checks,  and  it  did  not  appear 
that  he  could  .recall  them,  he  could  not  be 
held  as  garnishee  for  the  money.  Parker- 
Fain  Grocery  Co.  v.  Orr  [Ga.  App.]  57  S.  E. 
1074. 

33.  Pink  Front  Bankrupt  Store  v.  Mistrot 
&  Co.  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  889, 
14  Tex.  Ct.  Rep.  200.  90  S.  W.  75. 

34.  See  7  C.  L.   373. 

35.  In  re  Salmon,  145  F.  649.  Deposit  of 
draft.  Hilburn  v.  Mercantile  Nat.  Bk  [Colo.] 
89  P.  45.  Deposit  by  register  of  court  In 
his  own  name.  Clisby  v.  Mastin  [Ala.]  43 
So.   742. 

36.  "Where  the  bank  paid  money  to  the 
son  of  a  person  in  whose  name  the  deposit 
was  made,  it  was  liable  to  the  father  in  the 
absence  of  a  showing  that  the  father  was 
estopped  from  denying  the  son's  authority  to 
draw  it.  Fricano  v.  Columbia  Nat.  Bk..  103 
N.  Y.  S.  189. 

37.  Henry  County  v.  Salmon,  201  Mo.  136, 
100  S.  W.  20.  In  case  of  bankruptcy  of  the 
bank  such  depositor  has  not  any  preference 
over  other  depositors.  In  re  Salmon-,  145  F. 
649. 

38.  See  7  C.  L.  373. 

39.  Anderson  v.  Santa  Cruz  County  Bk. 
[Cal.  App.]  88  P.  379.  Plaintiff  should  not 
be  nonsuited  in  an  action  to  recover  a  de- 
posit where  such  deposit  is  shown  to  have 
been  made  and  the  bank  promised  to  repay 
it  when  a  certain  draft  was  returned.  Id.  A 
purchaser  who  deposits  money  as  security 
for  performance  is  entitled  to  its  return  un- 
less there  has  been  such  a  failure  as  to  give 
a    cause    of    action    against    him    for    default. 


Wells.  Fargo  &  Co.  v.  Page  [Or.]  82  P.  856. 
The  indorsement  of  a  demand  certificate  of 
deposit  to  another  transfers  that  much 
money  to  the  indorsee.  Moore  v.  Hanscom 
[Tex.  Civ.  App.]   103  S.  W.  665. 

40.  O'Neil  v.  New  England  Trust  Co.  [R.  I  ] 
67  A.  63. 

41.  A  bank  may  not  deprive  a  person  for 
whose  benefit  a  deposit  is  made  by  a  third 
person  of  the  benefit  thereof  by  inserting 
the  name  of  her  bankrupt  husband  in  the 
certificate  without  her  knowledge,  consent, 
or  acquiescence.  Robards  v.  Hamrick  [Ind. 
App.]    79   N.   E.   386. 

42.  O'Neil  V.  New  England  Trust  Co.  [R. 
I.]    67  A.   63. 

43.  A  bank  paid  as  a  garnishee  against 
a  judgment  debtor  other  than  the  depositor, 
though  bearing  the  same  name.  O'Neil  v. 
New  England  Trust  Co.  [R.  I.]  67  A.  63. 
Cashier  may  testify  without  producing  books 
that  certain  money  held  by  the  bank  was 
credited  to  a  certain  person.  Smith  v.  First 
Nat.  Bank  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
729,   95  S.  W.   1111. 

44.  Where  a  deposit  is  made  by  a  person 
as  "Atty.,"  if  the  bank  has  no  further  no- 
tice as  to  ownership  of  the  fund,  it  is  justi- 
fied in  paying  it  to  an  officer  levying  a  writ 
against  the  attornej'.  Cunningham  v.  Bk. 
of  Nampa  [Idaho]  88  P.  975.  In  such  case  as 
between  the  bank  and  the  attorney  it  is 
liable  to  pay  the  money  to  him,  and  the 
same  relation  exists  as  between  any  other 
general  depositor.  Id.  "U^here  a  bank  places 
the  proceeds  of  a  check  payable  to  a  bene- 
ficiary to  the  credit  of  the  trustee  ■vvho  in- 
dorses the  check  pursuant  to  power  to  do 
so,  it  is  not  .responsible  to  the  beneficiary 
for  the  proper  application  of  the  money. 
Mills  v.  Nassau  Bank.  52  Misc.  24.'?,  102  N. 
Y.  S.   1119. 

45.  Where  a  depositor  sent  check  payable 
to  and  indorsed  by  him  to  the  bank  by  his 
messenger  for  deposit,  and  the  bank  cashed 
the  checks  and  the  messenger  absconded, 
the  Ijank  was  not  liable.  Peerrot  v.  Mt. 
Morris  Bank,  104  N.  Y.  S.  1045. 

4«.     A   certificate    of   deposit,    Issued    by   a 
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posit  is  subject  to  conditions  sucli  conditions  must  be  perform od.*^  Where  a  de- 
posit is  attached,  it  ma}'  be  withheld  by  the  bank  until  final  determination  of  the 
cause**  A  check  does  not  operate  as  an  assignment  of  the  fund  upon  which  it  is 
drawn  until  it  has  been  accepted  or  certified.*''  X^or  does  the  mere  fact  of  present- 
ment entitle  the  holder  to  priority  where  the  drawer  subsequently  becomes  insolv- 
ent,"^ and  if  he  receives  payment  he  may  under  some  circumstances  be  required 
to  return  the  money.^^  A  demand  deposit  does  not  bear  interest  in  the  absence 
of  special  contract  ^-  or  refusal  of  the  bank  to  repay  the  same.^^ 

Forged  or  altered  checks  and  drafts.^* — A  banlc  is  charged  with  knowledge  of 
a  depositor's  signature/^  but  in  cashing  a  check  it  has  a  right  to  rely  on  prior  in- 
dorsements.^^ It  cannot  charge  depositor  with  the  amount  paid  on  raised  checks 
however  skillfully  the  alteration  was  made.°^  Where  a  bank  pays  a  forged  check, 
it  cannot  cast  on  the  depositor  the  duty  of  recovering  from  the  payer,^*  but  if  one 
who  deposits  a  check  has  notice  that  it  is  forged  before  he  has  been  prejudiced  he 
is  liable  therefor,^®  and,  where  a  depositor  has  recovered  from  the  forger,  he  cannot 
recover  from  the  bank."**  A  bank  which  pays  money  under  mistake  may  recover 
it.'''^     This  rule  applies  where  it  pays  money  to  a  banlc  which  has  cashed  a  forged 


bank,  certifying  that  a  stated  sum  of  money 
is  deposited  to  the  credit  of  a  third  person, 
subject  to  the  check  of  such  third  person, 
and  over  which  no  control  is  reserved  by 
the  depositor,  is  the  equivalent  of  a  prom- 
ise by  the  bank  to  pay  such  third  person  the 
amount  on  presentation  of  tlie  certificate. 
Lamar,  Taylor  &  Riley  Drug  Co.  v.  First 
Nat.   Bk,   127  Ga.   448,   56   S.   E.   486. 

47.  If  it  is  stipulated  in  the  certificate  that 
the  money  is  received  on  deposit  to  the 
credit  of  a  third  person,  subject  to  his  check 
on  certain  conditions,  the  promise  is  not  ab- 
solute but  depends  upon  the  contingencies 
expressed  in  the  certificate.  Lamar,  Taylor 
&  Riley  Drug  Co.  v.  First  Nat.  Bk.,  127  Ga. 
448,  56  S.  E.  406.  A  petition  by  such  third 
person  against  the  bank  alleging  generally 
that  the  conditions  have  been  performed  is 
open  to  special  demurrer  calling  for  specific 
allegations    of    performance.      Id. 

48.  Where  judgment  discharging  attach- 
ment is  superseded,  bank  can  rightfully  hold 
fund  until  appeal  is  determined.  National 
Bk.  of  Lancaster  v.  Johnson's  Adm'r,  29  Ky. 
L.  R.  728,  96  S.  W.  433. 

49.  Bowker  v.  Haight  &  Freese  Co.,  146 
F.  257;  Eastern  Milling  &  Export  Co.  v. 
Eastern  Milling  &  Export  Co.,  146  F.  761. 
Where  a  draft  was  drawn  on  a  depositor  in 
one  bank  which  with  his  consent  issued  a 
draft  on  another  bank  to  the  creditor  and 
remitted  the  amount  to  pay  it  before  charg- 
ing the  same  to  the  depositor,  held  that  the 
money  sent  was  not  so  separated  from  the 
general  funds  of  the  first  bank  that  it 
should  be  applied  on  the  draft;  the  first  bank 
having  failed.  Commonwealth  v.  State  Bank 
of  Pittsbu.rg,   216  Pa.   124,   64  A.   923. 

50.  Eastern  Milling  &  Export  Co.  v.  East- 
frn  Mniing  &  Export  Co.  146  F.  761.  Under 
the  rule  that  a  check  does  not  operate  as 
an  assignment  pro  tanto  until  accepted  or 
certified,  where  the  payer  presents  it  two 
days  before  the  drawer's  insolvency,  but  it 
was  not  paid  because  of  rumors  of  the  draw- 
er's insolvency,  the  payee  acquired  no  lien. 
In  re  Grive,  151  F.  711.  A  conditional  ac- 
ceptance is  not  suflflcient.     Id. 

51.  AVhore  the  payee  of  a  chock  issued  by 
a  corporation  for  which  a  receiver  had  been 
appointed  presents  and  receives  payment 
thereof  with  notice  of  such'  fact,  he  will  be 


required  to  turn  the  amount  over  to  the  re- 
ceiver. The  payee  was  attorney  for  the  in- 
solvent company,  and  received  the  check  a^ 
a  fee.  Bowker  v.  Haight  &  Freese  Co.,  146 
F.   257. 

52.  Clark's  Adm'r  v.  Farmers'  Nat.  Bk.. 
30   Ky.   L.   R.   738,   99   S.  W.   674. 

53.  Although  a  certificate  of  deposit  pay- 
able on  demand  after  a  stated  period  pro- 
vides that  it  shall  not  bear  interest  after 
maturity,  the  holder  is  entitled  to  interest 
at  the  legal  rate  from  the  date  the  bank 
fails,  or  refuses  to  pay  it  when  due.  First 
Nat.  Bank  v.  State  Bk.   [N.  D.]   109  N.  W.  61. 

54      See   7   C.   L.    376. 

55.  Evidence  sufficient  to  establish  foi- 
gery.  Greenwald  v.  Ford  [S.  D.]  109  N.  W. 
516. 

56.  Where  one  transmitting  It  to  the  bank 
for  payment  guaranties  the  indorsement,  and 
it  is  supposed  the  check  is  going  through 
the  regular  course.  Greenwald  v.  Ford  [S. 
D.]   109  N.  W.   516. 

57.  Chicago  Savings  Bk.  v.  Block,  126  111. 
App.  128. 

58.  Zarborough  v.  Banking  Loan  &  Trust 
Co.,  142  N.  C.  377,  55  S.  E.  296. 

59.  Where  one  deposits  a  forged  check  in 
a  bank  for  collection  and  before  the  certifi- 
cate of  deposit  issued  by  the  drawer  there- 
fore is  returned  to  the  person  from  whom 
the  depositor  procured  the  check  the  bank  in 
which  the  check  was  deposited  for  collec- 
tion has  notice  of  the  forgery,  the  rule  that 
£tn  agent  is  charged  with  the  notice  of  thf 
principal  makes  such  depositor  liable.  Green- 
wald V.  Ford    [S.  D.]    109  N.  W.   516. 

00.  In  an  action  against  a  bank  for  ar- 
cepting  the  check  of  a  corporation  which 
showed  on  its  face  that  it  was  unauthorized, 
evidence  held  to  show  that  the  corporation 
had  treated  the  tort  of  its  oflicers  as  a  debt 
and  accepted  payment  thereof.  Security 
Warehousing  Co.  v.  American  Exchange 
Nat.  Bk.,  103  N.  y.  S.  399.  The  acceptance 
of  payment  of  the  debt  from  the  oflScers  who 
drew  the  check  released  the  bank.     Id. 

«1.  Where  after  twice  refusing  to  pay  a 
check  because  there  were  no  funds  on  de- 
posit, it  paid  it  by  mistake.  Iowa  State  Bank 
v.  Cereal  Refund  &  Brokerage  Co.  [Iowa]  109 
N.  W.  719. 
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••iH'ok  (IraAvn  on  it  if  the  l^ank  wliicli  cashod  tlic  check  is  not  in  worse  i)osition'  than 
it  would  have  heen  had  payment  1)een  refused  on  presentation."-  A  depositor  is 
hound  to  examine  the  account  rendered  hy  Ids  pass  book  and  returned  vouchers 
A\itli)n  a  reasonable  time  and  witli  ordinary  care,  and  to  report  errors  without  un- 
icasonable  delay.^-^  He  is  charged  with  the  notice  of  his  agent  who  examines  his 
pass  book  and  returned  vouchers.*** 

Set-off  of  debts  due  hanlc  against  deposit.''''— Where  a  deposit  is  made  by  mis- 
tii.ke  in  the  name  of  one  who  does  not  own  the  money,  the  bank  mav  not  apply  it  to 
his  debt  to  the  bank.*®  The  contract  right  of  a  bank  to  declare  due  notes  of  a  cor- 
poral ion  lield  by  it  in  case  such  corporation  became  insolvent  and  to  apply  thereon 
any  deposit  of  the  corporation  cannot  be  exercised  after  the  appointment  of  a  re- 
ceiver for  such  corporation.**' 

Set-off  of  deposit  against  debts  due  bank.^^ — A  debtor  of  a  l)ank  may  not  set 
off  the  deposit  of  another  against  the  delji.*^** 

Deposits  received  after  insolvency.'^ — A  deposit  made  wlien  a  bank  is  insolvent 
may  be  recovered  from  the  receiver  in  preference  to  the  claims  of  general  creditors,'^ 
if  it  can  be  shown  that  his  money  passed  into  the  receiver's  hands."-  It  is  presumed 
that  the  money  on  hand  when  the  bank  failed  is  the  last  nionev  deposited,''  but  this 
}-iesn:jiption  is  rebattal)le.'''  Part  of  the  depositors  of  an  insolvent  bank  may  sue 
tjic  directors  for  deceit  in  inducing  them  to  make  deposits  when  the  bank  was 
insolvent.'^ 


62.  A  bank  which  pays  forged  checks 
drawn  on  it  to  another  bank  which  has 
cashed  them  may  on  subsequently  discover- 
ing the  forgery  recover  from  the  bank 
■which  cashed  them  if  it  has  not  been  placed 
in  any  worse  position  than  it  would  have 
been  had  it  refused  payment  \\'^hen  presented 
Canadian  Bank  of  Conime#ce  v.  Bingham 
[Wash.]    91   P.   185. 

63  First  Xat.  Bk.  v.  Richmond  Elec.  Co. 
[Va  ]  56  S.  E.  152.  Whether  he  did  so,  held 
a  question  of  fact.     Id. 

64.  Wiiere  his  agent  who  made  the  ex- 
amination liad  forged  checks,  he  was  charge- 
able with  the  notice  of  the  agent.  First 
Xat.  r,k.  v.  Richmond  Elec.  Co.  [Va.]  56  S.  E. 
152. 

«5.      See   7   C.   L.   377. 

60.  McLennan  v.  Farmers'  Sav  Bk.,  131 
Iowa,   696,   109  N.  W.  291, 

67.  Title  to  the  deposit  passed  to  the  re- 
ceiver on  his  appointment.  Eastern  Milling 
&  Export  Co.  V.  Eastern  Milling  &  Export 
Co,  146  F,  761.  A  contract  right  of  a  bank 
to  declare  the  indebtedness  of  a  depositor 
due  and  payable  at  once  in  case  of  his  in- 
solvency, and  to  apply  thereon  money  or 
other  p,roperty  In  the  hands  of  the  bank, 
does  not  create  a  lien  on  such  money  or 
property,  but  merely  gives  an  option  which 
cannot  be  exercised  after  appointment  of  a 
receiver  for  such  depositor.  Corn  Exch.  Nat. 
Bk.   v.  Locher   [C.  C.  A.]   151  F.  764. 

«S       Pee  7  C.  L,   378. 

CS>.  Where  one  borrowed  money  from  a 
bank  to  pay  off  the  administrator  of  a  de- 
cedent's estate  for  his  interest  in  a  firm,  and 
issut'd  a  check  on  such  fund  which  was  de- 
posited to  the  credit  of  the  heir,  held  the 
borrower  could  not  set  otf  the  amount  of 
such  check  against  his  debt  to  the  bank  on 
its  insolvency.  People  v.  German  Bank,  116 
App,  Div,  687,  101  N.  Y.  S,  917,  Where  the 
president  of  a  bank  borrows  money  for  it 
and  gives  his  personal  note  and  leaves  the 
gCurr.L.— 20. 


money  with  the  lending  bank  to  the  credit 
of  the  borrower,  and  the  lending  bank  fails 
I  when  it  has  on  deposit  money  of  the  bor- 
rowing bank,  the  president  cannot  set  off 
the  deposit  against  the  note.  Willoughby  v. 
Ball,   18  Okl.  535,   90  P.   1017, 

70.  See  7  C,  L.  378.  Personal  Liability  of 
Officers,  see  ante,  §  2.  Criminal  Prosecu- 
tions, see  post,   §   10, 

71.  If  It  appears  that  the  specific  funds 
can  be  traced.  Cherry  v,  Ter.,  17  Okl.  221, 
89  P.  192. 

72.  In  re  Bank  of  Indiahoma,  17  Okl.  605, 
89  P.  196.  Where  money  of  the  territory  is 
deposited  in  insolvent  bank,  the  rules  appli- 
cable to  other  creditors  and  depositors  apply 
regardless  of  the  authority  of  the  territo.rial 
officer  who  made  the  deposit.  Cherry  v. 
Ter.,  17  Okl.  213,  89  P.  190.  One  who  de- 
posits checks  and  drafts  in  a  bank  which  is 
in  a  failing  condition  is  not  entitled  to  pri- 
ority over  other  creditors  on  the  money  in 
the  bank  at  the  time  of  its  failure  without 
tracing  the  proceeds  of  such  checks  and 
drafts  and  showing  that  they  are  included 
in  such  cash.     Id, 

73.  Cherry  v.  Ter.,  17  Okl,  213,  89  P.  190. 
Where  a  bank  is  insolvent  on  the  last  two 
days  it  does  business  and  receives  $12,000 
deposits  the  last  day  and  fails  with  $20,000 
on  hand,  where  one  who  deposited  prior  to 
the  last  day  seeks  a  preference  his  recovery 
is  limited  to  tlie  amount  on  hand  less  the 
deposits  made  the  last  day.     Id. 

74.  Depositors  who  made  a  deposit  in  an 
insolvent  bank  on  the  last  day  it  trans- 
acted business  are  not  entitled  to  a  prefer- 
ence as  to  money  on  hand  at  the  time  of 
failure  if  it  appears  that  it  is  not  the  money 
they  deposited.  Cherry  v.  Ter..  17  Okl.  221, 
89    P.    192. 

75.  Blumer  v,  Ulmer  [Miss.]  44  So,  161. 
Equity  has  jurisdiction  of  suit  in  order  to 
prevent  multiplicity  of  suits.     Id. 
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General  and  special  deposits.  Banl-er's  lien.'*^ — The  sceiirities  upon  which 
'd  bankers  lien  may  be  maintained  are  those  deposited  in  the  regular  course  of 
banking  business  and  must  be  of  the  class  usuall}^  dealt  in  by  banks  in  the  usual 
course  of  banking  business.^^  A  bank  has  no  general  lien  on  securities  deposited 
with  it  for  a  special  purpose.'^^  Nor  on  deposits  made  by  a  corporation  after  a  re- 
ceiver for  it  has  been  appointed,  though  the  l)ank  hold  such  company's  notes  pay- 
able on  demand  "^ 

Specific  deposits.^° — A  bank  which  accepts  a  deposit  of  notes  and  securities 
must  exercise  ordinary  care  over  them  though  the  bailment  is  gratuitous. ^^  An 
action  for  loss  of  such  deposit  is  one  for  l)reach  of  contract.*-  ]\roney  deposited  for 
a  i--p('{i^c  T'u^-no«e  constitutes  a  trust  fund.**^  if  the  bank  had  notice  of  such  purpose.®* 

Trust  fnnds.^^ — Funds  held  by  a  bank  in  trust  are  not  a  part  of  its  assets,"** 
and  are  entitled  to  preference  over  general  creditors  on  the  banlc's  insolvency ,^^  but 


76.  See  7  C.  L.  378. 

77.  Under  Idaho  statute  1887,  §  3448,  giv- 
ing a  general  lien  on  all  property  in  the 
possession  of  the  bank,  it  is  limited  to  prop- 
erty taken  in  the  usual  cou.rse  of  banking 
business  such  as  notes,  bonds,  etc.,  and  does 
not  include  stocks  of  merchandise.  In  re 
Gesas  [C.  C.  A.]  146  F.  734.  Under  Civ.  Code, 
§  3054,  giving  a  banker  a  general  lien  on 
property  in  his  possession  where  lie  has  an 
assignment  of  a  life  policy,  he  lias  a  lien  for 
an  overdraft  on  a  paid  up  policy  issued  in 
lieu  of  the  one  assigned.  Du  Brutz  v.  Bank 
of  Visalia  [Cal.  App.]    87  P.  467. 

78.  Van  Zandt  v.  Hanover  Nat.  Bk.  [C.  C. 
A.]  149  F.  127.  A  contract  by  which  a  bank 
is  to  have  a  lien  on  securities  coming  into  its 
possession  as  collateral  *  *  *  or  other- 
wise held  to  apply  only  to  securities  depos- 
ited as  collateral  "or  otherwise"  having  ref- 
erence to  the  nature  of  the  liability  for 
which  the  collate.ral  was  to  be  held  as  se- 
curity and  not  to  the  manner  in  which  pos- 
session was  obtained.     Id. 

79.  Horn  v.  Pere  Marquette  R.  Co.,  151  F. 
626. 

80.  See  7  C.  L.  378. 

81.  Under  Code,  §  1841,  authorizing  sav- 
ings banks  to  receive  deposits  and  funds  and 
preserve  the  same,  it  may  receive  a  special 
deposit  of  securities  for  safe  keeping.  Sher- 
wood V.  Home  Sav.  Bank.  131  Iowa,  528,  109 
N.  W.  9.  Where  a  note  is  deposited  with  a 
bank  for  safe  keeping  and  collection  of  in- 
terest, the  bank  must  exercise  ordinary  care 
tlwugh  the  bailment  is  gratuitous.  Id. 
Whether  directors  of  a  bank  had  exercised 
ordinary  care  in  guarding  securities  depos- 
ited with  it  for  safe  keeping  held  for  the 
Jury  where  a  year  prior  to  the  cashier's  dis- 
charge they  had  notice  that  he  was  gamb- 
ling, incurring  expenses  beyond  his  salary, 
etc.  Id.  In  an  action  to  recover  the  value 
of  a  special  deposit  where  the  court  required 
a  finding  that  it  was  the  custom  of  the  bank 
to  accept  special  deposits,  it  was  not  ma- 
te.rial  that  local  custom  of  banks  to  do  so 
was  not  proven.     Id. 

82.  An  action  against  a  bank  for  the 
value  of  a  note  and  mortgage  deposited  with 
it  for  safe  keeping,  in  which  the  bank 
pleaded  that  the  cashier  had  misappropri- 
ated the  papers  and  that  they  had  been  lost 
without  negligence  on  its  part,  is  for  breach 
of  contract  and  not  for  tort,  and  the  plaintiff 
did  not  need  to  allege  negligence,  the  bank 
being    required    to    prove    that    the    loss    oc- 


curred, notwithstanding  due  care  on  its 
part.  Sherwood  v.  Home  Sav.  Bk.,  131  Iowa, 
52S,   109  N.  W.   9. 

83.  Where  the  purchaser  of  land  sent 
money  to  a  bank  to  be  paid  by  it  on  the 
delive.ry  of  certain  deed.s,  evidence  held  in- 
sufficient to  show  such  money  to  be  a  spe- 
cial deposit  to  be  paid  to  the  vendor  wIumi 
title  was  perfected  Lennan  v.  Pollock  State 
Bk.    LS.  D.]    110  N.  W.  834. 

84.  Where  a  bank  is  not  a  party  to  an 
agreement  by  whicli  a  deposit,  is  charged 
witli  a  trust  in  favor  of  the  payee  of  a  cer- 
tain clieck,  it  is  justified  in  paying  there- 
from on  any  check  and  .refusing  payment  of 
the  check  to  the  beneficiary  of  such  trust  if 
the  deposit  is  then  insufficient.  Troike  v. 
Cook   County   Savings   Bk.,    127    111.   App.    413. 

85.  See  7   C.  L.  379. 

8C  Where  the  cashier  of  a  bank  was  also 
deputy  county  treasurer  and  for  three 
months  prior  to  tlie  bank  becoming  insolv- 
ent had  collected  taxes  and  mingled  the 
moneys  with  funds  of  the  bank  and  cred- 
ited the  same  to  the  county  treasurer,  who 
had  no  authority  to  so  deposit  or  part  with 
title  to  the  money,  held  a  trust  fund  which 
could  be  followed  by  the  county.  Board  of 
Com'rs  of  Crawford  County  v.  Patter.son.  149 
F.    229. 

87.  Moneys  received  by  a  bank  to  be  ap- 
plied on  the  payment  of  a  particular  debt 
are  regarded  as  trust  funds  and  entitled  to 
preference  over  general  creditors  in  tlie  dis- 
tribution of  the  assets  of  an  insolvent  bank 
Whitcomb  v.  Carpenter  [Iowa]  111  N.  \V. 
825.  Wliere  a  banker  sold  a  draft  on  a  cor- 
respondent knowing  tliat  he  had  no  funds 
there  and  mingled  the  money  received  with 
funds  of  the  bank  and  the  draft  was  dis- 
honored, held  the  buyer  was  entitled  to  a 
preference  over  general  creditors  on  insolv- 
ency of  the  bank.  Id.  The  fact  that  the 
assets  of  a  bank  turned  over  to  an  assignee 
are  less  than  was  on  hand  when  the  bank 
wrongfully  obtained  money  and  mingled  it 
with  funds  of  the  bank  does  not  overcome 
the  presumption  that  such  moneys  passed 
into  the  hands  of  the  assignee.  Id.  Where 
several  banks  entered  into  a  combination  to 
suppress  bidding  for  county  funds  under  an 
agreement  that  the  successful  bidder  should 
apportion  the  funds  between  them,  held, 
where  the  successful  bidder  became  bank- 
rupt, the  county  could  rescind  and  recover 
from  the  conspiring  banks  the  funds  in  their 
possession  as  against  the  general  creditors 
of  the  bankrupt.     In  re  Salmon,  145  F.  649 
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are  a  trust  fund.'^     A  bank  inav  be  liable  for 


it  iinist  be  shown  that  the  monev 
interest  on  such  I'lmd.*^ 

Slander  of  credit  or  damages  for  failure  to  pay  checl:''''~Xn  action  for  dam- 
ages for  wrongful  dislwnor  of  a  check  is  on  contract.*^  The  damages  recoverable 
in  such  case  are  such  temperate  damages  as  would  be  reasonable  compensation  for 
the  mjury.®- 

Action  to  recover  deposits.^^—A  cause  of  action  for  recovery  of  a  demand  de- 
posit does  not  arise  until  demand  therefor  and  refusal  to  pay.»*  in  an  action  to  re- 
:COver  a  deposit,  proof  of  deposit  and  demand  therefor  establishes  a  prima  facie 
case/s  and  the  burden  is  on  the  bank  to  prove  payment.««  In  Pennsylvania  the 
holder  of  a  check  cannot  sue  the  bank  thereon  unless  it  has  been  accepted.^^ 

Certification.^^ — The  certification  of  a  check  at  the  request  of  an  endorsee 
discharges  the  drawee  and  indorsers.»»  This  is  so  though  made  in  the  absence  of 
funds  of  the  drawee,^  and  a  bank  which  certifies  a  check  or  gives  assurance  that  it  is 
good  is  not  relieved  by  a  subsequent  stoppage  of  payment  by  depositor.^  One  who 
takes  a  check  fraudulently  certified  by  the  cashier  of  an  insolvent  bank  has  the  bur- 
den to  prove  that  he  is  a  bona  fide  holder.^ 

§  7.     Circulating  notes.* 

§  8.  Loans  and  disounts.^ — A  bank  is  charged  with  the  notice  of  its  president 
who  acting  as  agent  for  the  hank  makes  an  investment  of  its  funds.® 


88.  A  receiver  deposited  moneys  of  his 
estate  with  a  trust  company  which  was 
surety  on  his  bond  under  an  agreement  that 
the  money  should  bear  interest  and  be  sub- 
ject to  check  with  the  counter  signature  of 
the  company.  Such  money  was  mingled  with 
other  funds  of  the  company.  Held  that  on 
the  company  becoming  insolvent  the  re- 
ceiver could  not  demand  the  entire  amount 
of  his  deposit  on  the  ground  that  it  was  a 
trust  fund  under  a  rule  of  court  that  all  cor- 
porations approved  as  security  shall  keep  in 
a  separate  fund  moneys  deposited  bj'  the 
persons  for  whom  they  are  surety.  Com- 
monwealth v.  City  Trust,  Safe  Deposit  & 
Surety  Co.    [Pa.]   66  A.  995. 

89.  State  v.  National  Banks,  4  Ohio  N.  P. 
(N.  S.)   245. 

90.  See   7   C.  L.   379. 

91.  An  action  for  damages  for  refusal  of 
a  bank  to  honor  a  check  is  on  cont.ract, 
though  there  be  some  expression  in  the  com- 
plaint indicating  a  purpose  to  rely  on  tort. 
Xiorick  v.  Palmetto  Nat.  Bk.  [S.  C]  57  S.  E. 
527. 

92.  Instruction  approved.  Hilton  v.  Jesup 
Banking  Co.  [Ga.]  57  S.  E.  78.  In  a  suit  by 
a  depositor  for  damages  for  wrongful  dis- 
honor of  his  check,  evidence  relative  to  his 
credit  and  financial  standing  is  admissible 
though  there  is  no  claim  for  special  dam- 
ages.    Id. 

93.  See  7  C.  L.   379. 

94.  Clark's  Adm'r  v.  Farmers'  Bk.,  30  Ky. 
X,.  R.   738.   99   S.   W.    674. 

95.  The  bank  has  the  burden  to  prove 
payment  to  the  depositor  or  for  his  benefit. 
O'Niel  v.  New  England  Trust  Co.  [R.  I.]  67 
A.   63. 

96.  Yarborough  v.  Banking,  Loan  &  Trust 
Co.,  142  N.  C.  377,  55  S.  E.  296.  In  an  action 
by  a  depositor  to  recover  a  deposit  where  it 
was  set  up  that  the  husband  of  the  depos- 
itor withdrew  the  money  a  year  befo.re  and 
deposited  it  in  his  own  name  in  another 
■bank,   it  was  held  that  the  question   of  rati- 


fication held  to  properly  submit  the  Issues. 
Id.  In  an  action  by  a  depositor  to  recover 
a  deposit,  admission  of  certain  evidence  held 
proper.  Id.  In  an  action  to  recover  a  de- 
posit, an  answer  denying  ever  having  re- 
ceived the  sum  demanded  and  alleging  that 
the  bank  had  sold  plaintiff  a  bill  of  ex- 
change payable  to  a  third  person  for  the 
amount  and  had  received  payment  therefor 
is  good  against  demurre.r.  Anderson  v.  Santa 
Cruz  County   Bk.    [Cal.   App.]    88   P.   379. 

97.  Clark  &  Co.  v.  Savings  Bk.,  31  Pa.  Su- 
per. Ct.  647.  Pacts  held  not  to  show  ac- 
ceptance    Id. 

98.  See  7  C.  L.  381. 

99.  First  Nat.  Bank  v.  Currle,  147  Mich. 
72,  13  Det.  Leg.  N.  965,  110  N.  W.  499;  Dunn 
V.    Whalen,    105    N.    Y.    S.    588. 

1.  First  Nat.  Bank  v.  Currie,  147  Mich.  72, 
13  Det.  Leg.  N.  965,  110  N.  W.  499.  Where 
one  bank  sues  the  receiver  of  an  insolvent 
bank  on  a  check  fraudulently  certified  by 
the  latter  and  discounted  by  the  former,  the 
fact  that  plaintiff  advanced  more  money  to 
the  drawer  than  it  was  authorized  to  loan 
or  that  usurious  charges  were  made  was  no 
defense.  Detroit  Nat.  Bank  v.  Union  Trust 
Co.,  145  Mich.  656,  13  Det.  Leg.  N.  593,  108 
N.  W.  1092. 

2.  Telegraphic  assurance  that  check  was 
good.  Farmers  &  Merchants'  Nat.  Bk.  v. 
Elizabethtown  Nat.  Bk.,  30  Pa.  Super.  Ct. 
271. 

3.  In  an  action  against  the  receiver.  De- 
troit Nat.  Bk.  V.  Union  Trust  Co..  145  Mich. 
656,  13  Det.  Leg.  N.  593.  108  N.  W.  1092.  Evi- 
dence held  fo.r  the  jury.  Id.  Where  one 
bank  sues  the  receiver  of  an  insolvent  bank 
on  a  fraudulently  certified  check  discounted 
by  plaintiff,  it  is  admissible  to  show  on  the 
issue  of  good  faith  notice  of  plaintiff  of  the 
financial  standing  of  the  drawer,  prior  busi- 
ness transactions,  etc.     Id. 

4.  See  5  C.  L.  363. 

5.  See  7  C.  L.   381. 

6.  Bank    held    charged    with    notice    that 
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Drafts  with  bills  of  lading  attached.' — A  national  hank  has  no  power  to  deal 
in  merchandise  and  the  fact  that  it  discounts  drafts  to  which  bills  of  lading  are 
attached  does  not  render  it  liable  for  deficiency  in  the  goods,®  and  the  mere  fact 
that  it  discounts  such  drafts  does  not  pass  title  to  the  goods  to  it.* 

§  9.  Collections?^ — Where  a  check  payable  in  another  place  is  deposited  for 
collection,  it  is  the  duty  of  the  receiving  bank  to  seasonably  transmit  to  a  bank  or 
other  suitable  agent  at  the  place  of  payment  for  collection/^  A  bank  which  accepts 
paper  on' a  bank  in  a  distant  city  for  collection  is  not  liable  for  the  default  of  the 
collector  if  it  exercises  due  care  in  selecting  one.^-  The  drawee  bank  or  other  payee 
should  not  in  such  case  be  selected  as  the  collecting  agent.^^  A  collecting  bank 
which  receives  paper  only  at  the  owner's  risk  until  full  payment  limits  its  liability 
only  as  to  agents  properly  selected  and  not  from  negligence  in  selecting  a  collecting 
agent,^*  and  the  fact  that  it  is  the  custom  of  banks  to  send  checks  to  the  drawee 
bank  does  not  change  the  rule.^^  The  owner  of  a  note  which  a  bank  iiolds  for  col- 
lection is  chargeable  with  notice  of  the  bank.^"  A  bank  which  holds  a  note  for  col- 
lection may  accept  a  check  or  draft  as  conditional  payment  unless  instructed  to  the 
contrary,  or  has  reason  to  be  believe  that  such  check  or  draft  muII  not  be  paid.^'  A 
hank  which  collects  from  the  drawee  of  a  draft  who  relies  on  a  forged  hill  of  lading 
is  not  liable  for  the  drawee.^^  If  a  bank  fails  to  maka  a  collection  through  fault  of 
its  own,  it  is  liable  for  all  damages  sustained.'^ 


Certain  discounts  were  made  by  Its  presi- 
dent in  furtherance  of  a  fraudulent  scheme 
to  obtain  money  for  his  own  purposes.  Cook 
V.  American  Tubing  &  Webbing  Co.  [R  I] 
65  A.   641. 

7.  See  7  C.  L>.  383.  See,  also,  Factor.s,  7 
C.   L.    1642. 

8.  Under  Rev.  St.  U.  S.  §  5136,  national 
banks  have  power  to  take  personal  prop- 
erty as  security  but  may  not  deal  in  mer- 
chandise, and  the  fact  that  it  discounts 
drafts  to  which  bills  of  lading  are  attached 
does  not  render  it  liable  for  deficiency  in 
the  goods  since  the  transaction  would  be 
ultra  vi.res.  Leonhardt  &  Co.  v.  Small  & 
Co.  [Tenn.]  96  S.  W.  1051.  The  fact  that 
the  bank  indorsed  a  part  of  the  drafts  with 
the  statement  that  it  was  not  responsible 
for  the  quality  or  condition  of  the  goods 
does  not  render  it  liable  because  of  de- 
ficiency in  other  goods,  the  drafts  for  which 
we.re  not  so   indorsed.     Id. 

9.  Where  sellers  of  goods  drew  drafts  on 
the  purchasers,  attached  them  to  bills  of 
lading  and  transferred  them  to  a  bank,  the 
bank  (.id  not  become  purchaser  of  the  goods 
and  liable  for  deficiency  in  quality  of  the 
goods.  Leonhardt  &  Co.  v.  Small  &  Co. 
[Tenn.]  96  S.  W.  1051.  Where  goods  were 
consigned  to  a  factor  who  had  authority  to 
sell  or  reconsign,  and  the  factor  recon- 
signed  and  transferred  the  draft  drawn 
against  them  to  a  bank,  evidence  held  to 
show  that  the  draft  was  bought  by  the 
bank  and  not  taken  for  collection.  Smith  v; 
Jefferson   Bk  ,  120  Mo.  App.  527,  97  S.  W.  247. 

10.  See  7  C.  L.  383. 

11.  The  person  to  whom  it  is  transmitted 
in  such  case  becomes  agent  of  the  owner  of 
the  check.  Bank  of  Rock  Mount  v.  Floyd, 
142  N.  C.  187,  55  S.  E  95.  Admission  of  tele- 
gram stating  that  collecting  bank  held  the 
transmitting  bank  and  drawer  liable  held 
not  error.     Id. 

12.  A  San  Francisco  bank  sent  a  check  on 


m  Arizona  bank  to  Los  Angeles  for  collec- 
,ion.  The  Los  Angeles  bank  sent  it  for  col- 
lection to  a  bank  in  the  city  where  it  was 
payable,  such  bank  collected  it  and  before 
its  draft  for  the  amount  reached  Los  An- 
geles failed.  Held  the  Los  Angeles  bank 
vv^as  not  liable.  San  Francisco  Nat.  Bk.  v. 
.American  Nat.  Bk.  [Cal.  App.]  90  P.  558.  The 
Los  Angeles  bank  not  having  accepted  the 
draft  as  payment  and  it  not  appearing  that 
my  other  method  of  collection  would  have 
availed  to  procure  the  cash  it  was  not  lia- 
ble for  taking  the  draft  instead  of  insist- 
ing on  money.  Id.  Where  one  bank  sends- 
a  check  to  another  city  for  collection,  it  is 
chargeable  with  notice  of  a  custom  of  banks 
in  such  city  to  forward  such  paper  for  col- 
lection to  some  reliable  person  or  bank 
and  is  not  liable  for  such  collector's  default. 
Id. 

13.  Where  the  transmitting  bank  selected 
such  agent,  it  was  held  liable  where  the 
drawee  failed  prior  to  returning  the  money. 
Bank  of  Rock  Mount  v.  Floyd,  142  N.  C.  187, 
55  S.  E.  95.  Collecting  bank  is  negligent 
where  it  sends  the  evidence  of  indebtedness 
for  collection  to  the  payor  therein  named. 
Whittier   v.    First  Nat.    Bk.,   124   111.   App.    102. 

14,  15.  Bank  of  Rock  Mount  v.  Floyd,  142 
N.    C.    187.    55    S.    E.    95. 

10.  Where  the  note  was  paid  under  such 
circumstances  that  it  amounted  to  an  unlaw- 
ful preference.  Hooker  v.  Blount  [Tex.  Civ. 
App.]    16   Tex.   Ct.    Rep.   993,   97   S.   W.   1083. 

17  Griffin  v.  Erskine,  131  Iowa,  444,  10» 
I^.   W.   14. 

18.  A  bank  that  without  notice  or  suspic- 
ion of  wrong'loing  receives  a  draft  for  col- 
lection and  demands  and  obtains  payment 
thereof  from  the  drawer  is  not  liable  to  the 
payor  in  damages  because  he  made  payment 
in  reliance  on  a  forged  bill  of  lading  at- 
tached to  the  draft.  Nebraska  Hay  &  Grain 
Co.   v.    First   Nat.   Bk.    [Neb.]    110   N    W.   1019. 

19.  Where  a  hank  holding  a  note  for  col- 
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§  10.  Offenses  against  banking  (aws.^'>— The  Federal  statutes  make  it  an  of- 
fense for  an  officer  of  a  national  bank -^  to  willfully  misapply  the  funds  of  the 
bank,--  or  to  make  a  false  report  with  intent  to  deceive  an  examiner,-^  or  to  falsify 
the  books  of  the  bank.-*  To  constitute  the  misapplication  of  the  funds  of  a  bank 
it  is  necessary  that  the  fund  be  withdrawn  from  the  possession  or  control  of  the 
bank  or  that  a  conversion  should  occur  so  that  the  bank  loses  the  same.-^ 

An  indictment  under  the  Federal  statute  must  show  a  misapplication  of  cred- 
its,26  and  while  it  need  not  be  alleged  that  the  misapplication  was  without  authority 
of  directors.-^  it  must  not  appear  that  it  was  by  their  authority.-*     It  must  show 


lection  protested  it  but  failed  to  notify  the 
indorser  and  tlie  holder  brought  an  unsuc- 
cessful action  against  him,  held  a  question 
of  fact  whether  the  bank  induced  him  to 
bring  such  action  rendering  the  bank  liable 
for  costs.  Howard  v.  Bank  of  Metropolis, 
115  App.   Div.   326,   100  N.   Y.  S.   1003. 

20.  See   7  C.  L.  385. 

21.  A  certificate  of  the  comptroller  of  cur- 
rency reciting  that  a  national  bank  had  com- 
plied with  all  the  provisions  of  Act  Congress 
July  12,  1882,  authorizing  extension  or  co.r- 
porate  existence  of  such  banks,  and  declar- 
ing that  the  bank  was  authorized  to  have 
succession  until  November  25,  1908,  is  con- 
clusive evidence  of  compliance  by  the  bank 
with  all  conditions  precedent  to  the  exten- 
sion of  its  charter,  in  a  prosecution  of  its 
president  for  violation  of  the  national  bank 
act.  Clement  v.  U.  S.  [C.  C.  A.l  149  F.  305. 
A  national  bank  which  continues  its  exist- 
ence and  performs  the  functions  of  such  an 
institution  after  the  expiration  of  its  orig- 
inal corporate  existence  is  presumed  to  have 
accepted  the  benefit  of  a  certificate  executed 
b.v  the  comptroller  of  currency  extending  its 
corporate  existence.     Id. 

22.  The  discounting  by  a  president  of  a 
national  bank  of  worthless  paper  know^n  by 
him  to  be  worthless,  for  the  benefit  of  a  cor- 
poration of  which  he  is  an  officer  is  a  will- 
ful misapplication  of  the  funds  within  Rev. 
St.  §  5209.  Flickinger  v.  U.  S.  [C.  C.  A.]  150 
F.  1.  Instructions  given  and  .refused  in  a 
prosecution  of  an  officer  of  a  national  bank 
under  Rev.  St.  §  5209,  held  correct  and  re- 
quests refused  were  covered  by  instructions 
given.  Goll  v.  U.  S.  [C.  C.  A.]  151  F.  412.  In 
a  prosecution  of  a  president  of  a  national 
bank  for  violation  of  National  Bank  Act  (13 
Stat.  101),  evidence  held  sufficient  to  go  to 
the  jury  on  the  question  as  to  whether  he 
willfully  abstracted  and  misapplied  to  his 
own  use  funds  to  the  extent  of  |10,000  with- 
out authority  of  the  board  of  directors. 
Lear  v.  U.  S.  [C.  C.  A]  147  F.  349.  Evidence 
that  the  cashier  overdrew  his  account  by 
mtans  of  checks  which  were  not  charged  to 
him  but  were  carried  as  cash  and  afterwards 
taken  up  by  his  note,  all  without  consent  of 
the  directors,  w^arrants  a  conviction  of  mis- 
application of  funds  in  violation  of  Rev.  St. 
§  5209.  Brock  v.  U.  S  [C.  C.  A.]  149  F.  173. 
Evidence  sufficient  to  justify  ccyiviction  of 
<he  president  of  a  national  bank  for  will- 
fully misapplying  funds  and  converting  them 
to  his  own  use  in  violation  of  Rev.  St.  §  5209. 
Clement  v.  U.  S.   [C.  C    A.]   149  F.  305. 

23  "Where  the  president  of  a  national 
bank  makes  a  false  report  to  the  comptrolle.r 
of    currency    with    intent    to    deceive    an    ex- 


aminer who  might  be  appointed  to  make  an 
examination  of  the  bank  as  provided  by  U.  S. 
Comp.  St.  1901,  §  5240,  such  act  constituted 
an  offense  under  §  5209,  regardless  of  the 
existence  of  other  incidents  mentioned  in 
such  statute.  Clement  v.  U.  S.  [C.  C.  A.]  149 
F.  305.  A  paper  exhibited  to  a  person  au- 
tho.rized  to  examine  the  condition  of  a  trust 
company,  as  the  unrecorded  minutes  of  a 
meeting  of  the  directors  and  containing  a 
resolution  for  the  purchase  of  shares  of 
stock  which  the  examiner  had  discovered 
among  the  assets  of  the  company  and  in- 
quired about,  is  a  "paper"  within  Laws  1899, 
p.  461,  and  if  false  and  exhibited  witli  in- 
tent to  deceive  him  the  officer  exhibiting  it 
was  guilty  of  an  offense  under  that  statute. 
State  V.  Twining  [N.  J.  Err.  &  App.]  64  A. 
1073. 

24.  In  the  prosecution  of  an  officer  of  a 
national  bank  under  Rev.  St.  §  5209,  for 
making  false  entries  on  its  books  showing 
th*:-  indebtedness  to  it  of  other  banks,  state- 
ments taken  from  the  bank's  files  purport- 
ing-to  have  been  rendered  by  such  other 
banks  and  shown  to  have  been  under  de- 
fendant's charge  are  admissible  and  may  be 
identified  by  employes  of  such  other  banks 
and  their  correctness  verified  by  the  books 
which  are  in  evidence.  Goll  v.  U.  S.  [C.  C. 
A]  151  F.  412.  An  allegation  in  an  indict- 
ment under  U.  S.  Comp.  St.  1901,  p.  3497. 
against  the  president  of  a  national  bank  for 
making  a  false  entry  on  the  books  or  re- 
ports, that  the  president  made  a  false  entry 
in  a  report  to  the  comptioller  of  currency  as 
to  the  amount  or  reserve,  held  not  objec- 
tionable for  want  of  an  allegation  that  the 
lawful  reserve  exceeded  the  amount  on  hand, 
the  gist  of  the  offense  being  the  making  of 
false  entries.  Clement  v.  U.  S.  [C.  C.  A.]  149 
F.  305.  Count  in  an  indictment  for  violating 
national  bank  act  alleging  that  the  presi- 
den  of  the  bank  made  a  false  entry  showing- 
certain  real  estate  to  be  an  asset  held  not 
defective  as  failing  to  charge  that  such  land 
was  known  or  described  in  accordance  with 
the  description  recited  or  as  not  charging 
that  such  real  estate  was  not  an  asset  to  the 
bank.      Id. 

25.  Mere  drawing  of  a  draft  or  entering 
a  credit  to  a  depositor  is  no  offense  with- 
in Rev.  St.  §  5209.  United  States  v.  Mar- 
tindale.  146  F.  280. 

28.      United  States  v.  Smith,  152  F.  542. 

27.  An  indictment  under  Rev.  St.  §  5209, 
charging  an  officer  of  a  national  bank  with 
willful  misapplication  of  its  funds,  need  rot 
aver  that  the  acts  were  done  without  au- 
thority from  the  directors.  Flickinger  v. 
U.   S     [C.  C.   A.]    150  F.  1.      An   indictmont   for 
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how  the  misapplication  was  made  and  that  it  was  an  unlawful  one.-^  It  must  de- 
scribe the  moneys,  funds,  and  credits  misapplied,^"  and  allege  that  they  were  mis- 
applied to  the  defendants  use,  benefit,  or  gain.^^  The  offense  charged  must  be 
specifically  alleged.^^  Several  offenses  cannot  be  charged  in  one  count.^^  A  verdict 
must  not  be  inconsistent.^* 

Receipt  of  depasits  when  hank  is  insolvent.^^" — Fraudulent  intent  is  not  aji 
essential  element  of  the  crime  of  accepting  a  deposit  after  a  liank  is  insolvent  under 
the  Minnesota  statute  and  need  not  be  alleged  in  the  indictment.^^  An  indictment 
under  such  statute  must  describe  the  moneys  received.^*  In  a  prosecution  under 
the  statute,  the  presumption  is  that  defendant  knows  of  such  insolvency.^®  Such  pre- 
sumption is  one  of  fact  and  may  be  rebutted.^® 


misapplication  of  the  funds  of  a  national 
bank  must  directly  aver  tliat  the  same  was 
without  the  knowledge  and  approval  of  the 
board  of  directors  or  the  discount  commit- 
tee of  the  bank  or  aver  some  fraudulent 
imposition  practiced  in  procuring  their  ap- 
proval. Rev.  St.  §  5209,  construed.  United 
States  V.  Martindale.  146  F.  280.  An  aver- 
ment in  an  indictment  for  misapplication 
of  the  funds  of  a  national  bank  that  the 
same  was  "without  the  knowledge  and  con- 
sent thereof"  Is  insufficient  to  show  that  it 
was  without  the  knowledge  and  approval  of 
the  board  of  directors  or  the  discount  com- 
mittee of  the  bank.     Id. 

28.  An  indictment  which  shows  that  what 
was  done  was  apparently  by  authority  of 
the  board  of  directors  is  insufficient.  United 
States  v.  Smith,  152  F.  542. 

29.  Rev.  St.  §  5209,  construed.  United 
States  v.  Martindale,  146  F.  289.  Under  an 
indictment  for  misapplication  of  the  funds 
of  a  national  bank,  charging  merely  the 
giving  of  checks  and  drawing  of  money  out 
of  the  bank,  when  defendant  had  overdrawn 
his  account  and  had  nothing  to  his  credit 
in  the  bank,  evidence  of  a  fraudulent  pro- 
curement of  credit  by  a  false  deposit  slip 
was   inadmissible.     Id. 

30.  An  indictment  under  Rev.  St.  §  5209- 
charging  misapplication  of  "money,  funds,, 
and  credits,"  must  describe  tlie  funds  andj 
credits  and  show  how  much  of  money,  o 
funds,  and  of  credits  tliere  was  misap 
plied  separately.  United  States  v.  Smith 
152  F.  542.  In  Rev.  St.  §  5209,  making  it  a' 
criminal  offense  for  an  officer  of  a  nationa'" 
bank  to  embezzle,  abstract,  or  willfully 
misapply  any  "money,  funds  or  credits," 
"moneys"  means  currency;  "funds"  meens 
bonds  and  other  securities  In  which  invest- 
ments may  be  made,  and  "credits"  means 
notes  and  bills  payable  to  the  bank  and 
other  direct  promises  to  pay.  Id.  An  in- 
dictment under  Rev.  St.  §  5209.  is  bad  both 
for  duplicity  and  insufficient  description  of 
the  offense  where  it  charges  embezzlement 
as  well  as  misapplication  of  "funds  and  cred- 
its" without  describing  either  nor  setting 
forth  the  amount  cither  of  "funds"  or 
"credits"  embezzled  or  misapplied.  Id.  An 
indictment  under  Rev.  St.  §  5209,  charging 
misapplication  of  a  certain  sum  of  "funds  and 
credits"  by  discounting  the  note  of  a  per- 
son known  to  be  insolvent,  is  insufficient 
"Where  the  word  "moneys"  is  not  used  or  the 


funds  and  credits  alleged  to  have  been  mis- 
applied are  not  described.     Id. 

31.  United  States  v.   Smith,   152   F.   542. 

32.  An  indictment  alleging  the  misappli- 
cation of  a  specified  sum  of  money  of  a  na- 
tional bank  during  a  period  of  over  two 
years  is  too  general.  United  States  v.  Mar- 
tindale,  146   F.   280. 

33.  An  indictment  for  misapplication  of 
funds  of  a  national  bank  cannot  joint  in  one 
count  the  misapplication  of  funds  in  the 
payment  of  separate  notes  with  the  alleged 
misapplied  funds.  Each  payment  constitutes 
a  separate  misapplication  and  must  be 
charged  in  a  separate  count.  United  States 
V.  Martindale.  146  F.   280. 

34.  Where  an  indictment  under  Rev.  St. 
§  5209,  charged  an  officer  of  a  national  bank 
with  willful  misapplication  of  funds  in  one 
count  charging  discounting  of  a  separate  in- 
strument, and  another  count  charging  dis- 
counting all  of  such  instruments,  a  verdict 
of  guilty  OP  thf  last  count  and  not  on  the 
first  is  not  inconsistent.  Flickinger  v.  U.  S. 
[C.  C.  A.]   150  F.  1. 

35.  See  7  C.  L.   387. 

3«.  State  V.  Quackenbush,  98  Minn.  515, 
108  N.  W.  953. 

37.  An  indictment  charging  a  banker  with 
receiving  a  deposit  after  insolvency  of  his 
bank  in  violation  of  Rev.  Laws  1905,  §  5118, 
certain  money,  to  wit,  one  hundred  dollars, 
good  and  lawful  money  and  current  as  such 
under  the  laws  of  Minnesota,  and  of  the 
value  of  $100,  a  better  description  of  which 
is  to  the  grand  jury  unknown,  held  the  de- 
scription of  the  money  taken  in  connection 
with  the  statement  that  a  better  descrip- 
tion was  unknown  is  sufficient.  State  v. 
Quackenbush,  98  Minn.  515,  108  N.  W.,  953. 
Good  and  lawful  money  and  current  as'such 
under  the  laws  of  the  state  means  good  and 
lawful  money  such  as  is  in  current  circula- 
tion, the  words  "under  the  laws  of  the  state 
of   Minnesota"    are    surplusage.    Id. 

3,S.  State  V.  Quackenbush,  98  Minn.  515, 
108  N.  W.  953.  Instructions  on  scienter  held 
sufficient.  Commonwealth  v.  Tryon,  31  Pa. 
Super.  Ct.   146. 

30.  State  v.  Quackenbush,  98  Minn.  515, 
108  N.  W.  953.  Evidence  insufficient  to  show 
that  an  officer  of  a  bank  voluntarily,  know- 
ingly, or  negligently  received  a  deposit  with 
knowledge  that  the  bank  was  insolvent, 
though  he  had  reason  to  believe  it  to  be  in 
an  unsafe  condition.  State  V.  Strait,  9ft 
Minn.    327,    109   N.   W.    598. 
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B. 


C. 


D. 


E. 


F. 


§   12. 


B. 
C. 
D. 

E. 
P. 
G. 
H. 
I. 


§  1.  The  Bankruiiloy  Act,  Anientlments, 
and  General  Orders    <343). 

§  2.      Supersession   of    State   La^'s    (343). 

g  3.  Ooi-asion  for  Proceeding  and  Acts  of 
Banlsruptey    (344). 

A.  In  General   (344). 

B.  Disposition    of   Property   with   Intent 

to  Hinder.  Delay,  or  Defraud 
Creditors   f.344). 

C.  A    Preferential    Transfer    While    In- 

solvent  (344). 

D.  Suffering    or    Permitting    While    In- 

solvent, the  Obtaining  of  a  Pref- 
erence Through  Legal  Proceed- 
ings  (345). 

E.  General     Assignment     and     tlie     Ap- 

pointment of  a  Receiver  or  Trus- 
tee   (345). 

F.  Admitting     Insolvency       in     T\''riting 

and   Willingness   to   be   Adjudged  a 
Bankrupt    (345). 
§  4.      Per.sons       AVlio       May      be      Adjudged 
Bankrupts     and     AVho     May     Petition      (345). 
Who   Maj-    Petition    (346).      Involuntary    Pro- 
ceedings (34G). 

§  5.      Procedure   for   Adjudication    (346). 

A.  In  General   (346). 

B.  Voluntary    Proceedings    (347). 

C.  Involuntarj'  Proceedings   (347). 

D.  Exemption   of  Bankrupt  from  Arrest         §  15. 

(347).  (373). 

E.  Adjudication  (348).  8  16. 
§  6.  Procedure  After  Adjudication  (34S).  §  17. 
§   7.      Protection     and     Possesftion     of      the 

Property   Pendiuf;-   llie   Appointment   of   Trus- 
tees: Receivers    (34J(>. 

§  8.      Creilitors'    Meetings;    Appointment    of 
Trustee:   Reiiiov:ils    (S.'Ot. 
g  !).      Compositions     (3.~0). 

g  10.  Property  and  Rights  Passing  to  the 
Trustee    (3.'>1». 

A.     Particular    Kinds    of   Property    (351). 
Property     Fraudulently     Conveyed 
(352). 
Nature   of  Trustee's  Title   in  General 
(354). 
The   Trustee  Takes  Title  from  Liens 

(356)'. 
Whether  Chattel  Mortgages  (357). 
Preferential  Transfers  and  Payments 
(358). 
g   11.      Collection,    Reduction    to    Possession, 
and   AlIoT»ance    (368>. 

A.      Discovery    (360). 

§  1.  The  bankruptcy  act,  amendments,  and  general  orders.*'^ — The  amendatory 
act  of  1903  did  not  apply  to  pending  cases.*^ 

§  2.  Supersession  of  state  kiirs.'^'- — Under  the  constitution,  congress  has  the 
siil)r(.nie  power,  untraninieled  by  state  laws,  to  pass  sucIj  laws  for  the  division  of  a 
hanki-u])t"s  property  between  the  l)ankrupt,  his  family,  and  his  creditors  as  it  deems 
proper.'^'  While  the  bankruptcy  act  supei-sedes  all  state  insolvency  laws  **  except  as 
to  cases  and  persons  not  within  its  purview, ■*"  still  it  does  not  take  away  the  juris- 
diction of  state  courts  to  appoint  receivers  of  the  assets  of  an  insolvent  corporation, 

40.  See  7  C.  L.  388. 

41.  in  re  Screws,  147  F.  989.  Compensa- 
tion of  trustee  qualifying  in  April,  1901,  must 
be  determined   under  old   law.     Id. 

42.  See   7    C.   L.    388. 

43.  Hurley    v.    Devlin,     151    F.     919. 

44.  State     insolvency     law     of     Kentucky, 


B. 


D. 
E. 


Compelling    Surrender    by    Bankrupt 

(360). 
Property  in  the  Possession  of  Officer 

Appointed  by  State  Courts  (361). 
Summary  Proceedings  Against  Third 

Persons    (361). 
Actions     to     Collect    or     Reduce    the 
Property   to    the   Trustee's   Posses- 
sion   (361). 
Claims  not  Reduced  to  Possession  by 

the   Trustee    (365). 
Protection     of     Trustee's     Title     and 
Pcssession    (36o). 

g   13.      Management     of     the     Property     and 
Reduction  to  Money  (366). 

g   14.      Claims     Against     Estate     and     Proof 
and  Allowance    (368). 

A.      Claims   Provable    (368). 
Proof  of  Claims    (369). 
Contest  of  Claims    (370). 
Surrender    of    Preferences    and    Ef- 
fect Thereof   (370). 
Secured   Creditors    (370). 
Set-Off    (370). 
Priorities    (370). 

Expenses    of   the   Proceedings    (372). 
Expenses      of      Receivers     and     As- 
signees  Appointed   Prior   to   Bank- 
ruptcy  Proceedings    (373). 
Distribution     of     Assets,     Dividends 

Exemptions    (373). 

Death     of     Bankruiit     Pending     Pro- 
ceedings   ( .374 ) . 

g    l.S.      Referees,    Proceedings    Before   Them, 
and  Revie«-   Thereof    (374). 

g    IS).      >iodJtication   and   Vacation  of  Orders 
of  Bankruptcy  Court   (375). 

g  20.      Appeal    and    Review    in    Bankruptcy 
Cases    (375). 

S  21.      Trustee's     Bonds;     Actions     Thereon 
(377). 

§  22.     Discharge    of    Bankrupt;    Its    EflEect 
and  HoTT  Availed  of   (377). 

A.  Procedure    to    Obtain    Discharge    and 

Vacation   Thereof    (377). 

B.  Grounds  for  a  Refusal  (378). 

C.  Liabilities   Released  and  Use  of  Dis- 

charge (379). 

g  23.      Amendment  and  Reopening;  Grounds 
and  Effect   (382). 

g  24.      Offenses 
L::w    (3S3). 


Against     the     Bankruptcy 


superseded.     Smith  v.  Mottley    [C.   C.  A.]    150  I  statutes.     Id. 
F.    266.    rvg.    In    re   Potter's   Sons,    143    F.    407. 


Pub.  Laws  1905,  c.  85.  being  an  insolvency 
law  and  enacted  after  the  Bankruptcy  Act  of 
1898,  it  never  went  into  effect.  Moody  v. 
Port  Clyde  Development  Co.  [Me.]  66  A.  967. 
Tlie  operation  of  the  bankruptcy  law  cannot 
be  defeated  by  insolvent  commercial  corpor- 
ations applying  to  be   wound   up  under  state 


See  7  C.  L.  388,  n.  6. 
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thoiigli  tlie  latter  be  within  the  i)uvvie\v  of  tlie  bankrnplcy  act,***  and  this  is  especially 
true  whei-e  bankruptcy  proceedings  have  not  been  commenced  against  such  corpora- 
tion."*^  A  state  statute  which  autliorizes  the  court  to  appoint  an  officer,  whatever  his 
title,  to  take  charge  of  the  estate  with  full  power  to  briug  suits  in  law  or  in  equ'ty, 
discharge  the  liabilities,  and  distribute  the  assets  either  in  full  or  upon  a  percentage 
of  the  claims  proved,  and  which  also  has  all  chiims  not  proven,  within  the  time  speci- 
fied by  the  statute,  or  by  the  order  of  the  court,  is  in  effect  and  practical  operatioTi 
an  insolvency  law.*® 

§  3.  Occasion  for  proceeding  and  acts  of  hanl-ni/dci/.  A.  In  general.  In- 
salrenci/.*^ — A  debtor  is  not  insolvent,  under  the  present  bankruptcy  law,  unless  the 
aggi'egate  of  his  property,  whether  legally  exempt  from  execution  or  not,^"  at  a  fair 
valuation  and  exclusive  of  any  property  which  he  may  have  conveyed,  transferred, 
concealed  or  removed,  or  permitted  to  be  removed,  with  intent  to  defraud,  hinder,  or 
delay  his  creditors,^'^  but  including  propei'ty  preferentially  transferred,'^-  is  sufficient 
to  pay  his  debts.  A  fair  valuation  of  notes  and  accounts  is  the  net  sum  that,  with 
reasonable  diligence,  can  be  realised  from  their  collection  within  a  reasonable  time 
after  the  institution  of  the  bankruptcy  proceedings.^'"  A  condition  of  insolvency  is 
presumed  to  continue  as  long  as  such  conditions  usually  continue  under  similar 
circumstances.'"'* 

(§3)  B.  Disposition  of  property  icifli  intent  to  hinder,  dela;/,  or  defraud 
creditors.'"-' — In  order  to  constitute  an  act  of  bankruptcy  under  this  section  the  bank- 
rupt must  have  transferred  ^"  the  property  with  intent  to  hinder,  delay,  or  defrau(i 
his  creditors.^'  Solvency  wlien  the  petition  is  tiled  is  important  only  as  a  defense 
to  an  act  of  bankruptcy  under  this  subdivision,^®  and  the  burden  of  showing  this  is 
on  the  defendant.^'' 

(§  3)  C.  A  preferenlia/  transfer  while  i nsoJ re nt.*'"-^— An  insolvent  "^^  know- 
ingly and  intentionally  "-  preferring  a  creditor  or  creditors  by  a  transfer  of  any  por- 


46,  47.  Murphv  v.  Penniman  [Md.]  66  A. 
282. 

48.  Moody  V.  Port  Clyde  Development  Co. 
[Me.]  66  A.  967.  Pub.  Laws  1905.  i-.  85,  held 
an  insolvency  law.     Id. 

4».      See  7   C.   L.   388. 

30.  In  contested  involuntary  proceeding-, 
property  exempt  from  execution  sliould  be 
included  in  determining  the  issue  of  the 
solvency  of  the  respondent.  Plymouth  Cor- 
dage  Co.   V.    Smith,    18   Okl.    349.    90   P.    418. 

51.  Acme  Food  Co.  v.  Meier  [C.  C.  A.]  153 
F.  74;  Plymouth  Cordage  Co.  v.  Smitli,  18  Okl. 
249,  90  P.  418.  Allegations  of  bill  for  appoint- 
ment of  a  receiver  held  to  constitute  an  ad- 
mission of  insolvency.  Moody  v.  Port  Clyde 
Development   Co.    [Me.]    66   A.    967. 

52.  Acme  Food  Co.  v.  Meier  [C.  C.  A.]  153 
F.  74.  Competent  to  show  deed  was  mort- 
gage.    Id. 

53.  Not  their  face  value  unless  such 
value  was  in  fact  tlieir  fair  value.  Ply- 
mouth Cordage  Co.  v.  Smith.  18  Okl.  249,  90 
P.  418. 

54.  Cleage  v.  Laidley  [C.  C.  A.]  149  F.  346. 
Proof  that  one  had  f.'iOO  worth  of  property 
and  owed  over  $2.o,000  in  July,  and  tliat  he 
paid  no  part  of  this  indebtedness  during  the 
succeeding  four  months,  is  sufflcieni  evidence 
that  he  was  insolvent  in  the  following  Octo- 
ber and  December.      Id. 

55.  See  7  C.  L.  389. 

5«.  An  Insolvent  voluntarily  confessing 
Judgment    in    favor    of   certain    creditors    and 


permitting  them  to  levy  executions  on  and 
sell  his  property  thereunder  without  having 
vacated  such  sale  "transfers"  iiis  property 
within  the  meaning  of  the  bankruptcy  act. 
In  le  Nusbaum,  152  F.  835. 

57.  Where  a  woman  had  years  previously 
executed  continuing  guaranty  of  son's  notes, 
renewals,  etc.,  held  a  conveyance  of  real 
estate  to  a  large  creditor  of  herself  was  not 
made  with  intent  to  hinder,  delay  or  defraud 
creditors.  Merchants'  Nat.  Bk.  v.  Cole  [C.  C. 
A.]  149  F.  708.  Mortgage  must  have  been 
given  to  secure  an  antecedent  debt  or  for  a 
grossly  inadequate  consideration  and  with 
intent  to  hinder,  delay  or  defraud  creditors. 
In  re  Flint  v.  Hill  Stone  &  Const.  Co.,  149  F. 
1007.  Competent  to  show  a  deed  was  a  mort- 
gage to  sh<iw  absence  of  fraudulent  intent. 
Acme  Food  Co.  v.  Meier  [C.  C.  A.]   153  F.  74. 

5S,  50.  Acme  Food  Co.  v.  Meier  [C.  C.  A.] 
153    F.    74. 

«0.      See  7   C.   D.   389. 

«l.  Insolvency  at  the  time  of  the  giving 
of  the  preference  is  essential.  Acme  Food 
Co.  V.  Meier  fC.  C.  A.]   153  F.  74. 

62.  Mortgage  must  be  given  with  intent 
to  prefer.  Tn  re  Flint  Hill  Stone  &  Const. 
Co.,  149  F.  1007.  Execution  of  chattel  mort- 
gage for  part  of  purcliase  price  of  certain 
goods,  mortgage  ultimately  covering  said 
goods,  and  goods  on  hand  held  not  to  consti- 
tute an  act  of  bankruptcy,  there  being  no 
intent  to  prefer.  Martin  v.  Hulen  &  Co.  [C. 
C.   A.]    149   F.   982. 
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lion  of  ]iis  property  to  tliem  commits  an  act  of  bankruptcy.*'''  This  preferential 
transfer  sliould  be  distinguished  from  the  preferential  transfer  made  voidable  by  the 
trustee,  in  that  the  creditor  in  this  case  need  not  have  reasonable  cause  to  believe 
that  a  ])i'eference  was  intended.'^-'  It  is  essential  that  the  property  transferred  be 
that  of  tlie  l)ankrupt.*'''' 

(§  o)  D.  Suffering  or  per)ititiiiuj  irhile  iiisoh'ent,  the  ohtaliiing  of  a  prefer- 
ence fhroiigh  legal  proceedings.^" — In  order  to  constitute  an  act  of  bankruptcy  under 
this  subdivision  a  pi-eference  must  have  actually  been  obtained,''^  and  the  debtor  must 
have  been  insolvent  at  the  time.''''  While  the  failure  to  dischar*3  a  levy  five  days 
before  sale  is  an  act  of  l)ankruptcy,**'*  an  independent  act  of  bankruptcy  is  also  com< 
mitted  hy  a  failure  to  discharge  the  levy  on  each  succeeding  day,  including  the  day 
•of  the  sale: '°  and  hence  limitations  against  the  creditors  right  to  file  the  petition 
runs  from  the  date  of  sale."^ 

(§  3)  E.  General  assignment  and  the  appoinlnient  of  a  receiver  or  trustee.'- — ■ 
The  receiver  must  have  been  appointed  because  of  the  debtor's  insolvencv,"  but, 
insolvency  being  in  fact  the  basis  for  the  receivership,  it  is  immaterial  that  it  was 
not  so  in  name  '*  or  that  it  was  not  the  sole  reason.'" 

(§3)  F.  Admitting  insolvency  in  writing  and  wiUingness  to  he  adjudged  a 
l)anl-ruf)t.'^ — The  judicial  sale  of  the  franchise  and  property  of  a  corporation  does 
not  necessarily  disena1)le  its  directors  from  admitting  its  insolvency  and  willingness 
to  be  adjudged  a  banki-upt.'' 

§  4.  Persons  ir}io  mag  he  adjudged  hanl-rupts  and  who  mag  petition.'^ — A 
natural  person  engaged  chiefly  in  farming  or  tilling  of  the  soil  cannot  be  adjudged 
an  involuntary  bankrupt.'"     A  natural  person  may  be  adjudged  an  involuntary  bank- 


63.  Tlie  g-iving:  of  a  mortgage  by  an  in- 
solvent corporation  in  order  to  constitute  an 
.act  of  bankruptcy  must  have  been  to  secure 
an  antecedent  debt,  or  for  a  grossly  inade- 
quate consideration  and  with  intent  eitlier  to 
hinder,  delay  or  defraud  its  creditors,  or  to 
prefer  tlie  mortgagee  over  other  creditors. 
In  re  Flint  Hill  Stone  &  Const.  Co.,  149  F. 
1007.  To  give  a  mortgage,  while  insolvent, 
to  secure  an  honest  debt  incurred  in  liis  busi- 
ness at  tlie  time  the  mortgage  is  given  to 
carry  on  the  business,  or  to  secure  an  indorse- 
ment made  at  the  time  of  giving  a  note 
wliicli  is  for  a  present  fair  consideration  in 
carrying  on  the  business,  the  mortgage  be- 
ing given  at  the  same  time,  even  if  the  acts 
are  within  the  four  months'  period,  is  not  an 
act  of  bankruptcy.  Id.  Renewal  in  good 
faith  of  chattel  mortgage  not  a  preferential 
transfer.      In  re  Cutting,  145  F.  388. 

64.  Hussey  v.  Richardson-Roberts  Dry 
Goods  Co.    [C.   C.   A.]    148   F.   598. 

63.  A  conveyance  by  a  partner  of  his  in- 
dividual property,  though  with  intent  to 
prefer  a  firm  creditor,  does  not  constitute  an 
act  of  bankruptcy  by  the  firm.  Hartman  v. 
Peters  &  Co.,   146  F.  82. 

66.  See  7  C.  L.   389. 

67.  An  insolvent  corporation  occupying 
leased  premises  does  not  commit  an  act  of 
bankruptcy  by  permitting  its  property  on 
such  premises,  which  is  subject  to  a  mort- 
gage given  to  secure  its  bonds,  to  be  sold 
under  a  distress  warrant  lawfully  issued  for 
past  due  rent,  which  by  the  state  statute  is 
given  a  lien  on  such  property.  Richmond 
Standard  Steel,  Spike  &  Iron  Co.  v.  Allen  [C. 
■C.  A.]   148  F.   657. 

68.  Acme  Food  Co.  v.  Meier   [  C.  C.  A.]   153 


69,  70,  71.     In    re   Nusbaum,    132    F.    835. 

72.  See    7    C.    L.    389. 

73.  Receiver  appointed  under  Rev.  St.  Ohio 
1906,  §§  3167,  3169,  on  petition  of  surviving 
partner  and  administrator  of  dead  partner, 
held  not  appointed  because  of  insolvency,  and 
not  an  act  of  bankruptcy.  Moss  Nat.  Bk.  v. 
Arend   [C.  C.  A.]   146  F.  351. 

74.  The  appointment  of  a  receiver  for  a 
corporation  under  Pub.  Acts  Conn.  1903,  p. 
158,  c.  194,  §  26,  which  autliorizes  proceedings 
for  the  dissolution  of  a  corporation  and  the 
appointment  of  a  receiver  therein  on  various 
stated  grounds,  which  do  not  include  insol- 
vency by  name,  or  for  other  "good  and  suf- 
ficient reason,"  may  constitute  an  act  of 
bankruptcy  where  the  records  of  the  state 
court  show  that  the  appointment  was  in  fact, 
though  not  in  name,  made  "because  of  insol- 
vency." In  re  Belfast  Mesh  Underwear  Co. 
153   F.   224. 

75.  If  insolvency,  either  as  a  distinct 
ground  of  proceeding  or  as  coupled  with 
others,  was  one  of  the  substantial  reasons  for 
the  appointment  of  the  receiver,  an  act  of 
bankruptcy  is  committed.  Beatty  v.  Ander- 
son Coal  Min.  Co.  [C.  C.  A.]  150  F.  293. 
Where  superior  court  of  Massachusetts  ap- 
pointed a  receiver  on  a  bill  asking  fc)r  the 
receivership  on  the  ground  of  insolvency,  and 
for  otlier  reasons,  held  sufficient,  although  it 
did  not  appear  by  the  record  tliat  insolvency 
was   tlie  sole  reason  for  the  appointment.  Id. 

76.  See  7  C.  L.  389. 

77.  So  held  whei-e  sold  under  a  special 
writ  of  fieri  facias  under  Pa.  Act  April  7, 
1870  (P.  L.  58).  Cresson  &  Clearfield  Coal  & 
Coke  Co.  V.  Stauffer   [C.  C.  A.]    148  F.   981. 

7S.     See   7   C.   I..    390. 

7».     \\  here  a  farm  was  conveyed  to  a  mar- 
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rupt,  although  he  is  not  "engaged  principally  in  manufacturing,  trading,  printing, 
publishing  or  mercantile  pursuits.''^"  A  corporation  engaged  chiefly  in  manufactur- 
ing ^^  or  in  trading  and  mercantile  business  ®-  may  be  adjudged  an  involuntary  bank- 
rupt, but  the  act  does  not  apply  to  a  corporation  authorized  to  deal  in  notes,  loans, 
and  bonds.®^  A  corporation  may  be  subjected  to  bankruptcy  after  a  judicial  sale- 
of  its  franchise  and  property.**  Under  the  bankruptcy  law  a  partnership  is  treated 
as  an  entity.®^  One  may  by  conduct  become  estopped  to  deny  that  he  is  the  real 
party  in  interest  and  subject  to  the  proceedings.^® 

WJio  may  petition.  Voluntan/  proceedings.^'- — While  an  insolvent  debtor,  not 
a  corporation,  may  become  a  voluntary  bankrupt,  there  is  no  legal  ol)ligation  upon 
him  to  do  so.^* 

Involuntary  proceedings.^^ — A  creditor  who  has  a  voidable  preference  may 
present  or  may  join  in  an  involuntary  petition,  but  he  cannot  be  counted  for  ^°  or 
against  ®^  the  petition  unless  he  surrenders  his  preference  before  adjudication.^-  A 
petitioner  becoming  bankrupt,  his  trustee  may  be  substituted  in  his  place.^'*  'Where 
the  alleged  act  of  bankruptcy  is  the  making  of  an  assignment  under  the  state  law, 
a  petitioner  does  not  become  disqualified  by  proving  a  different  claim  against  the 
delDtor  in  the  assignment  proceedings  after  the  filing  of  the  petition  and  pending  a 
hearing  thereon.'''* 

■  §  5.  Procedure  for  adjudication.  A.  In  general.^^ — A  proceeding  in  bank- 
ruptcy is  a  proceeding  in  equity,  and  the  rules  and  practice  in  equity  prevail  in  its- 
conduct  so  far  as  they  are  consonant  with  the  speedy  administration  of  justice  which 
it  prescribes.^®  Notice  to  creditors  is  not  required,  and  filing  of  the  petition  operates 
as  notice  to  the  Avorld.**' 

Jvrisdiction.^^ — The  court  in  which  a  petition  is  filed  has  the  sole  jurisdiction 
to  decide  wliether  the  debtor  is  or  is  not  subject  to  the  bankruptcy  law.^^ 


rierl  woman  for  the  purpose  of  placing'  it  be- 
yond the  reacli  of  her  husband's  creditors, 
and  she  and  lier  husband  thereafter  operated 
the  farm  with  an  agreement  that  it  was  to 
be  carried  on  as  his,  the  wife  performing  only 
such  services  as  were  generally  performed  by 
a  farmer's  wife,  the  husband  taking  full 
charge  of  the  farming  operations,  the  wife 
was  not  "a  person  engaged  chiefly  in  farming 
or  tillage  of  the  soil."  In  re  Johnson,  149  F. 
S64. 

SO.  The  clause  quoted  qualifies  "any  cor- 
poration" only.  Cleage  v.  Laidley  [C.  C.  A.] 
149    F.    346. 

81.  A  corporation  principally  engaged  in 
building  concrete  arches  and  bridges  and 
dressing  stone  is  a  manufacturing  corpora- 
tion. In  re  First  Nat.  Bk.  [C.  C.  A.]  152  F. 
64.  A  construction  company  whose  business 
is  the  building  by  contract  of  piers  and  abut- 
ments for  railroad  bridges,  made  of  concrete, 
which  is  mixed  on  the  ground  as  the  work 
progresses,  with  the  necessary  incidental 
work,  is  not  engaged  principally  in  manu- 
facturing. In  re  Hill  Co.  [C.  C.  A.]  148  F. 
832.  Corporation  operating  quari-y  and  fin- 
ishing stone  is  engaged  in  mining  and  manu- 
facture. In  re  Quincy  Granite  Quarries  Co., 
147   F.   279. 

82.  A  corporation  organized  to  carry  on  a 
general  stock,  bond,  grain,  and  brokerage 
business,  and  to  trade  on  its  own  behalf  in 
stocks,  bonds,  grain,  etc.,  and  to  lease  and 
dispose  of  real  and  personal  property,  is 
"trading  and  mci-caiitile  Viusine.ss."  In  re 
Leighton  &  Co.,  147  F.  311.  Corporation  <iit- 
ting  and  storing  lee  nut  engaged  in  manufac- 


turing, trading,  or  commercial  pursuits.  Irv 
re  New  York  &  New  Jersey  Ice  Lines  [C.  C. 
A.]  147  F.  214. 

83.  Murphy  v.   Penniman    [Md.]    66   A.   282. 

84.  So  held  where  sold  under  a  special 
writ  of  fieri  facias  under  Pa.  Act  April  7, 
1870  (P.  L.  58).  Cresson  &  Clearfield  Coal  & 
Coke  Co.  V.  Stauffer  [C.  C.  A.]  148  F.  981. 

85.  Manson  v.  Williams  [C.  C.  A.]  153  F. 
525,  afg.  In  re  Hudson  Clothing  Co.,  148  F. 
305.  Evidence  held  to  show  a  partnership. 
Id. 

86.  One  allowing  a  business  to  be  con- 
ducted in  his  name,  goods  ordered  in  hii 
name,  etc.,  held  he  could  not  avoid  liability 
for  the  debts  contracted  in  tlie  business  on 
tlie  ground  that  another  was  the  real  party 
in  interest,  and  he  was  merely  an  employe, 
where  such  fact  was  not  stated  to  nor  known- 
by  the  creditors,  nor  defeat  bankruptcy  pro- 
ceedings on  the  claim  of  solvency  where  the 
concern  was  insolvent.  Strellow  v.  Schloss, 
149  V.  907. 

87.  See    7    C.    L.    391. 

88.  Richmond  Standard  Steel,  Spike  & 
Iron  Co.   v.  Allen    [C.   C.  A.]    148   F.   657. 

8».      See    7   C.   L.   391. 

90,  91,  92.  Stevens  v.  Nave-McCord  Mer- 
cantile Co.    [C.  C.  A.]    150  F.   71. 

93,  94.  Hays  v.  Wagner  [C.  C.  A.]  150  F. 
533. 

9B.     See  7  C.  L.  391. 

96.  In  re  Broadway  Sav.  Trust  Co.  [C.  C. 
A.]   152  F.   152. 

97.  In    re   Billing,    145    F.   395. 

98.  See    7    C.    L.    391. 

99.  In  re  Nelson   Bro.  Co.,   149   F.   590. 
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Schedvles.^ 

(§5)     B.  Voluntary  proceedings.'' 

(§  5)  C.  Involuntary  proceedings.^ — AMiere  the  bankrupt  is  temporarily 
absent  from  the  district,  but  has  his  dwelling  house  or  usual  place  of  abode  therein, 
valid  service  may  be  made  by  leaving  a  copy  of  the  petition  and  subpoena  at  such 
dwelling  with  some  adult  person  who  is  a  member  or  resident  in  the  family.*  Cred- 
itors who  have  joined  in  the  petition  cannot  withdraw  without  the  consent  of  all 
when  the  effect  would  be  to  discontinue  the  proceeding.^  The  debtor  contests  in  his 
own  behalf  and  so  may  withdraw  his  opposition  at  any  time.** 

While  the  petitioners  are  entitled  to  allege  and  prove  any  number  of  acts  of 
bankruptcy,"  still  it  is  essential  that  the  petition  set  forth  facts  showing  the  com- 
mission of  at  least  one  act  of  bankruptcy.^  Jurisdictional  facts  are  those  which 
condition  the  power  of  the  court  to  decide  some  of  the  issues  in  the  case  like  the 
nature  of  the  subject-matter  and  the  service  of  process.^  Other  facts,  which  con- 
dition the  character  of  the  decree  or  the  nature  of  the  relief  that  should  be  granted 
or  denied,  are  not  jurisdictional.^"  An  involuntary  petition  against  a  natural  per- 
son must  allege  that  the  debtor  is  not  a  wage  earner  or  a  person  engaged  chiefly  in 
tilling  the  soil.^^  Failing  so  to  do  it  is  demurrable  ^^  and  insufficient  to  sustain  an  ad- 
judication if  timely  objection  is  made  thereto. ^^  Defects  in  form  in  the  petition  may 
be  supplied  by  the  proof  .^*  The  petitioners  may  be  allowed  to  amend  their  petition, 
nunc  pro  tunc,  for  the  purpose  of  setting  up  additional  acts  of  bankruptcy^^  and  to 
overcome  a  variance  between  the  act  of  bankruptcy  alleged  and  the  act  proved,^^  and, 
under  its  general  power  to  allow  amendments,  tlie  court  may  permit  a  correction  of 
the  petition  as  to  the  nature  of  the  bankrupt.^'  An  application  to  amend  the  peti- 
tion so  as  to  state  facts  within  the  knowledge  of  the  petitioners  at  the  time  the  pe- 
tition was  filed  must  allege  the  reason  for  the  omission,^^  but  failing  so  to  do  the 
applicant  will  generally  be  granted  time  to  supply  the  omission.^^  A  creditor  failing 
to  appear  and  answer  the  petition  is  deemed  to  have  waived  all  objections  to  subse- 
quent amendments  which  do  not  change  the  substance  of  the  cause  of  action  there 
stated  nor  the  extent  of  the  relief  sought,-"  and  to  renounce  his  right  to  contest  the 
cause  of  action  of  which  the  original  petition  gives  fair  notice.-^ 

Fraud  being  an  element  of  the  act  charged,  great  latitude  in  the  admission  of 
evidence  should  be  allowed  on  the  trial,  and  all  the  circumstances  faiidy  connected 
with  the  transaction  may  be  shown. -- 

(§5)     D.  Exemption  of  hanhrupt  from  arrest J^^ — The  exemption  from  arrest 


1.  See   7   C.   L.   392. 

2.  See  5  C.  L.   371. 

3.  See  7  C.  L.  392. 

4.  Equity  rule  13  followed.  In  re  Norton, 
148  F.  301.  The  personal  service  referred  to 
in  §  18  of  the  Act  of  1898  is  not  personal 
service  upon  the  alleged  bankrupt  himself, 
but  personal  service  upon  any  of  the  persons 
mentioned  in  equity  rule  13  upon  whom  serv- 
ice is  permitted  as  the  equivalent  of  service 
upon    the   alleged    bankrupt    himself.   Id. 

5.  In  re  Quincy  Granite  Quarries  Co.,  147 
P.   279. 

6.  In  re  Billing,  145  F.  395. 

7.  In   re  Nusbaum,   152   F.   835. 

8.  In  re  Flint  HiU  Stone  &  Const.  Co.,  149  o     ■*.    t,     ,  •        p    ^       r<^    ^ 
p    jQQ,j                                                                                  I       17.     Gleason  v.  Smith  Perkins  &  Co.   [C.  C 


bridges,  manufacturing  and  dressing  stone 
and  selling  the  same,"  vi^as  demurrable  an<3t 
amendable  before,  and  invulnerable  after,  ad- 
judication. Id.  Neither  the  allegation  nor 
the  fact  that  a  corporation  is  engaged  princi- 
pally in  manufacturing,  trading,  printing, 
publishing,  mining  or  mercantile  pursuits  is 
jurisdictional.  In  re  Broadway  Sav.  Trust 
Co.    [C.   C.  A.]    152   F.   152. 

11,  12,  13.     Edelstein  v.  tJ.  S.   [C.  C.  A.]   149- 
F.    636. 

14.  Defective  in  form  in  setting  out  claim. 
Hays  v.  Wagner  [C.  C.  A.]  150  F.  533. 

15.  In  re  Nusbaum,  152  F.  S35. 

16.  Hark  v.  Allen  Co.  [C.  C.  A.]  146  F.  665. 


9.  In  re  First  Nat.  Bk.  [C.  C.  A.]  152  F. 
64. 

10.  In  re  First  Nat.  Bk.  [C.  C.  A.]  152  F. 
64.  The  averment  that  the  alleged  bankrupt 
was  a  corporation  "engaged  in  the  business 
of      manufacturing      concrete      arches      and 


A.]   145  F.  895. 

18,  19.     In  re  Portner,  149  F.  799. 

20,    21.     In    re    Broadway    Sav.    Trust    Co 
[C.   C.   A.]    152    F.    152. 

22.  In  re  Luber,   152  F.  492. 

23.  See  7  C.  L.   393. 
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afforded  the  bankrupt  extends  to  civil  process  issued  from  a  Federal  circuit  court," 
but  does  not  prevent  his  conimitment  by  a  state  court  for  a  contempt  where  such 
commitment  is  intended  as  a  punislmient  and  not  for  tlie  collection  of  a  debt,-^  or 
if  for  the  latter  purpose  if  the  debt  was  one  unaffected  by  the  discharge.-^  State 
statutes  exempting  witnesses  from  arrest  are  generally  held  applicable  to  bankruptcy 
proceedings  -'  and  apply  to  the  bankrupt  when  attending  proceedings  following  an 
involuntarv  petition,-"*  and  in  such  cases,  the  bankrupt  being  a  nonresident,  he  is  en- 
titled to  a  reasonable  time  within  which  to  return  home.-® 

(§5)  E.  Adjudication.^^ — The  judgment  of  adjudication  possesses  every  at- 
tribute of  finality  and  estoppel  appertaining  to  those  of  courts  of  general  jurisdic- 
tion,^^ and,  except  for  want  of  jurisdiction,  are  not  subject  to  collateral  attack.^- 
Final  adjudications  of  issues  relating  to  nonjurisdictional  facts  conclusively  estop 
the  parties  to  the  proceeding  from  again  litigating  them.""  The  judgment  of  ad- 
judication is  not  binding  on  persons  not  parties  nor  in  privity  with  parties.^* 

§  6.  Procedure  after  adjudication.  In  general.^^ — A  person  listed  as  a  creditor 
and  whose  identity  is  proven  is  entitled  to  an  opportunity  lor  an  examination  of  the 
bankrupt  to  ascertain  the  exact  condition  of  the  bankrupt's  estate  before  he  de- 
termines whether  he  will  become  a  party  to  the  proceeding  or  not.^®  The  duty  im- 
posed upon  the  bankrupt  to  submit  to  examinations  involves  the  duty  of  answering 
truthfully  and  as  intelligently  and  connectedly  and  fully  as  his  mental  equipment 
Avill  permit,  and  his  failure  so  to  do  is  a  contempt  of  coyrt,^'  as  is  also  false  swear- 
ing,^* and  the  latter  is  punishable  as  such  in  summary  proceedings."®  The  bankrupt 
is  also  guilty  of  contempt  if  he  fails  to  file  his  schedule  *°  or  refuses  to  surrender  his 
books  of  account  or  excuse  such  failure.*^  In  a  proceeding  for  contempt  the  answer 
of  the  respondent,  though  under  oath,  is  not  conclusive,  and  his  denial  of  the  con- 
tempt does  not  entitle  him  to  a  discharge.*-  The  provision  that  the  bankrupt's 
testimony  shall  not  be  used  against  him  in  any  criminal  proceeding  applies  only 
to  the  testimony  given  by  the  bankrupt  in  his  own  bankruptcy  case,*^  but  bars  a 
conviction  of  perjury  for  false  testimony  given  by  him  in  support  of  a  claim  filed 
against  his  estate  in  bankruptcy.**     The  court  of  bankruptcy  is  without  power  to 

24.  On  a  judgment  of  said  court  rendered  collateral  attack  because  of  defect  in  peti- 
prior   to   the   bankruptcy   proceedings.     In   reltion.    Id. 


Wenman,   153  F.   910. 
25.     So    held    where 


order    of    bankruptcy 


33.      In   re   First   Nat.   Bk.    [C.   C.   A.]    152   F. 
64.      The   issue   whether  or   not  a  corporation 


court    restraining    sheriff    followed    language  |  is    subject    to    adjudication    as   a    bankrupt    is 
of    the    bankruptcy    act.     In    re    Fritz,    152    F.  i  not    jurisdictional,    and    is    concluded    by    the 


562. 

2«.     In  re  Fritz,  152  F.  562. 

27.  Code  Civ.  Proc.  §  860  so  construed. 
•Goldsmith  v.  Haskell,  105  N.  Y.  S.  327. 

28.  Goldsmith  v.  Haskell,  105  N.  Y.  S.  327 

29.  Waiting  for  adjourned  hearing  and 
then  going  to  his  attorney's  office  held  not 
unreasonable  delay.  Goldsmith  v.  Haskell, 
105  N.   Y.   S.   327. 

30.  See   7    C.   L.    394. 

31.  In  re  First  Nat.  Bk.  [C.  C.  A.]  152  F 
•€4.  Unopposed  adjudication.  In  re  Billing, 
145  F.  395.  Judgments  rendered  in  the  bank- 
ruptcy proceedings  possess  all  the  incidents 
and  qualities  of  finality  and  conclusiveness 
appertaining  to  judgments  of  courts  of  gen- 
eral jurisdiction,  and,  unless  revised  on  ap- 
peal or  merit  of  error,  import  absolute  ver- 
ity.     Edelstein  v.  U.  S.   [C.  C.  A.]   149  F.  636. 

32.  Not  subject  to  collateral  attack  be- 
cause petition  did  not  state  debtor  was  not 
a  wage  earner  or  person  engaged  chiefly  in 
tming  the  soil.  Edelstein  v.  U.  S.  [C.  C.  A.] 
149    F.    636.      Adjudication    is    not    subject    to 


adjudication.  Id.  After  verdict  and  judgment, 
an  objection  that  the  petition  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion is  tenable  only  when  the  pleading  fails 
to  allege  the  substance  or  foundation  of  a 
cause  of  action,  and  it  is  impregnable  to  at- 
tack because  it  is  otherwise  defective,  in- 
formal, indefinite,  or  incomplete,  and  was  de- 
murrable  before   answer  and  judgment.   Id. 

34.  Involuntary  adjudication  of  partner- 
ship held  not  to  preclude  a  trustee  of  an 
individual  partner  from  questioning  the  ex- 
istence of  the  partnership,  he  not  being  a 
party  to  the  proceedings  against  the  latter. 
Manson  v.  Williams  [C.  C.  A.]  153  F.  525, 
afg.  In  re  Hudson  Clothing  Co.,   148  F.  305. 

3.'..     See    7    C.    L.    39  4. 

3rt.  So  held  where  bankrupt  claimed  claim 
was  barred  by  limitations.  In  re  Kuffler, 
153    F.   667. 

37.     In    re    Fellerman,    149    F.    244. 

35.  Although  a  criminal  offense.  In  re 
Fellerman.    149    F.    244. 

3»,  40,  41.  42.      In  re  Fellerman,   149   F.   244. 
43,  44.      I'nited  States  v.  Simon,  146  F.  89. 
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make  an  order  on  an  ex  parte  oral  motion  requiring  a  person  not  a  party  to  the 
proceeding  to  appear  and  produce  a  document  in  his  possession.^^  Findings  must  he 
definite.*" 

§  7.  Protection  and  possession  of  the  properfi/  pending  the  appointment  of 
trustees;  receivers." — AYhere  an  invohmtary  proceeding  is  dismissed  after  seizure  of 
the  hankrupt's  property,  tlie  hankiupt  is  entitled  to  ])e  allowed  "all  costs,  counsel 
fees,  expenses  and  damages  occasioned  hy  such  seizure;"  but  he  is  only  entitled  to  a 
single  allowance  which  must  include  all  of  such  items  claimed  by  him.*^  The  only 
liability  for  costs,  damages,  etc.,  resulting  from  the  seizure  is  upon  the  bond  given,** 
and  such  bond  is  deemed  to  run  only  in  favor  of  those  who  were  respondents  at  the 
time  it  was  given ;  ^<*  any  person  subsequently  becoming  a  respondent,  if  he  desires 
to  be  protected,  being  required  to  move  for  an  additional  bond.^^  Prior  to  the  ad- 
judication, any  Federal  district  court  other  than  the  one  in  Avhich  the  proceedings  are 
pending  is  authorized  to  take  charge  of  the  alleged  bankrupt's  property  within  its 
own  territorial  jurisdiction  and  to  appoint  an  ancillary  receiver  therefor,^-  and  a 
court  of  bankruptcy,  after  the  filing  of  a  petition  and  before  adjudication,  has  like 
])ower  °^  and  may  vacate  alleged  fraudulent  conveyances  of  the  bankrupt's  property 
made  within  four  months  prior  to  the  filing  of  the  petition.^* 

The  creditors  failing  to  show  any  assets  not  covered  by  valid  liens,  if  they  want 
a  receiver  they  will  be  obliged  to  furnish  a  bond  conditioned,  amongst  other  things, 
to  pay  the  expenses  of  the  receivership  if  sufficient  assets  applicable  to  that  purpose 
are  not  discovered. ^^  The  effect  of  the  appointment  of  a  receiver  is  not  to  oust  any 
j)erson  of  his  right  to  the  possession  of  the  property  but  merely  to  retain  it  for  the 
benefit  of  the  party  who  may  ultimately  appear  to  be  entitled  thereto,^"  and,  aside 
from  the  power  of  the  district  court  with  regard  to  assets  of  bankrupts,  which  is 
especially  given  it  by  the  statutes,  it  has  all  the  authority  which  any  court  exercising 
e(iuitable  jurisdiction  has  to  protect  its  receivers  and  the  contracts  made  by  them.^'' 
When  necessar}^  for  the  protection  of  the  estate,  it  clearly  appearing  tliat  certain 
transfers  by  the  bankrupt  are  fraudulent,  the  court  may,  without  the  institution  of  a 
plenary  suit  by  the  creditors,  direct  its  receiver  to  take  possession  of  and  hold  the 
propertv  pending  suit.^*  An  intervening  petition  by  an  adverse  claimant  to  goods 
in  the  hands  of  a  receiver  is  essentially  one  in  equity  relating  to  property  in  tlie 
custody  of  the  court  and  triable  by  the  court  without  a  jury.'**  The  receiver  being 
an  officer  of  the  court,  money  in  his  hands  is  in  custodia  legis  against  which  no  at- 
tachment lies,"^^  but  attachments  served  on  him  are  deemed  notices  of  claim  addressed 
to  the  court.**^  The  power  to  continue  business  of  a  bankrupt  corporation  through  a 
receiver  or  trustee  implies  the  power  to  make  debts,  to  provide  for  their  payment, 

4r.     Such   an   order  is  void.     In   re  Johnson  |  property    alleged    to    have    been    fraudulently 
&  Knox  Lumber  Co.   [C.  C.  A.]   151  F.  207.        !  transferred,    the   bill   is   not   multifarious   for 
46.     The    term    "continuing-    contract"    in    a  ,  joining  many  of  the  alleged  fraudulent  trans 


finding   held    not    void    for    indeflniteness.     In 
re  Meyer   [N.  M.]    89   P.   246. 

47.  See   7  C.   L.   394. 

48.  Nixon  v.  Fidelity  &  Deposit  Co.  [C.  C. 
A.]  150  F.  574.  Failure  to  include  item  of 
"damages"  does  not  warrant  subsequent  re- 
covery   therefor.    Id. 

49.  50.  51.  In  re  Spalding  [C.  C.  A.]  150  F. 
120. 

52.  In  re  Nelson  Bro.  Co.,   149  F.   590. 

53.  Horner-Gaylord  Co.  v.  Miller,  147  F. 
295. 

.•»4.  Horner-Gaylord  Co.  v.  Miller,  147  F. 
295.  In  a  suit  for  the  appointment  of  a  re- 
ceiver of  a  bankrupt  prior  to  the  adjudica- 
tion  for  the  purpose  of  taking  possession   of 


ferees.  Id.  Bill  alleging  fraudulent  transfer 
and  secretion,  held  to  warrant  appointment 
of  receiver.  Id. 

55.  In  re  McKane,  152  F.  733. 

56.  In  re  Nelson  Bros.   Co.,   149   F.  590. 

57.  Mason  v.  Wolkowich  [C.  C.  A.]  150  F. 
609. 

.58.     In   re  Haupt   Bros.,   153   F.    239. 
.59.     Dokken   v.   Page    [C.  C.  A.]    147   F.   438. 

flO.  In  re  Renda,  149  F.  614.  Ancillary  re- 
ceiver.     In  re  Nelson  Bro.  Co.,   149  F.  590. 

61.  Ancillary  receiver;  original  proceed- 
ings dismissed;  senior  attachment  creditor 
entitled  to  fund.  In  re  Nelson  Bro.  Co.,  149 
P.   590. 
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and  to  borrow  money  for  urgent  necessities,*'-  and  all  persons  dealing  with  the 
receiver  are  bound  by  the  terms  of  the  order  authorizing  him  to  continue  the  busi- 
ness.®^ The  receiver  should  not  sell  the  property  of  the  bankrupt  unless  necessary 
for  the  preservation  of  the  estate,*"*  and  hence  a  sale  of  a  chattel  real  by  a  receiver 
without  the  express  direction  of  the  court  conveys  no  title,  and  such  defect  cannot 
be  cured  by  a  motion  to  confirm  the  sale  and  to  quiot  adverse  claims  to  the  property 
sold.®^  The  general  employment  of  an  attorney  at  law  as  counsel  and  attorney  by 
the  receiver  does  not  authorize  the  attorney  to  make  a  sale  of  the  bankrupt's  assets 
nor  take  the  proceeds  thereof."**  WTierever  a  receiver,  by  direction  of  the  court  ap- 
pointing him,  makes  a  sale  of  assets  in  his  possession,  the  parties  concerned  in  the 
sale  are  bound  to  recognize  him  as  an  officer  of  the  court;  and  consequently  such 
court  not  only  has  the  power  to  enforce  in  a  summary  manner  the  completion  of  the 
contract  of  sale  "'^  but  the  parties  involved  are  deemed  to  have  consented  to  such  a 
proceeding.*'^ 

§  8.  Creditors'  meetings;  appointment  of  trustee;  removals.^^ — There  can  be 
no  question  of  the  right  of  a  referee,  under  ordinary  circumstances,  to  postpone  a 
meeting  of  creditors  for  the  purpose  of  allowing  a  restatement  or  perfecting  of  a  proof 
of  debt.'^*'  However  inadvisable,  as  a  rule,  this  may  be,  it  is  a  matter  of  discretion, 
and  will  not  be  interfered  with  except  for  abuse.''^  Where  it  appears,  however,  that 
such  postponement  would  avail  nothing,  the  court  may  go  ahead  and  appoint  a 
trustee  without  awaiting  further  action  by  the  creditors.''^  Tlie  giving  out  of  a  list 
of  creditors  by  a  bankrupt  before  the  filing  of  his  schedule  is  a  practice  to  be  severely 
condemned,  and  no  attorney  should  be  permitted  to  vote  any  claim  in  the  election  of 
a  trustee  which  has  come  to  him  through  the  instrumentality  of  the  bankrupt  f^  but 
the  fact  that  he  so  receives  claims  is  not  sufficient  ground  for  excluding  his  vote  on 
claims  which  came  to  him  unsolicited.^*  When  possible  a  court  in  appointing  a 
trustee  will  select  someone  from  the  locality  where  the  property  is  situated. "^  An 
alien  may  act  as  trustee,  he  having  the  proper  residential  qualifications.'®  The 
bankruptcy  act  contemplates  that  the  trustee  elected  for  a  partnership  shall  also  be 
the  trustee  of  the  individual  partners."  A  trustee  may  be  removed  upon  charges 
preferred  by  a  creditor,  and,  in  this  connection,  one  who  has  filed  a  formal  proof  of 
claim  against  a  bankrupt's  estate  has  a  prima  facie  status  as  a  creditor  which  can- 
not be  collaterally  attacked,  but  continues,  unless  his  claim  is  objected  to  and  dis- 
allowed either  when  first  presented  or  on  reconsideration.'^'* 

§  9.     Compositions.''^ — A   composition   accepted   by   the   requisite   number   of 


62.  In    re    Erie   Lumber   Co.,    150    F.    817. 

63.  Where  order  appointing  receivers  to 
continue  business  autiiorizing  them  to  bor- 
row money  in  an  amount  not  exceding  $3,000 
as  might  thereafter  be  directed  by  the  court, 
and  the  court  subsequently  authorized  them 
to  issue  receivers'  certificates  to  the  amount 
of  $3,000,  such  order  was  notice  to  aU  dealing 
with  the  receivers  that  they  had  no  authority 
to  contract  further  indebtedness,  and  persons 
who  thereafter  sold  them  property  on  credit 
in  excess  of  that  amount  cannot  have  priority 
of  their  claims  therefor  against  tiie  estate. 
In  re  Erie  Lumber  Co.,   150  F.  817. 

64.  A  receiver  sliould  not  attempt  the 
sale  of  a  lease  held  by  the  bankrupt.  In  re 
Fulton,  153  F.  664.  A  temporary  receiver  ap- 
pointed "for  the  preservation  of  the  estate" 
has  power  to  sell  perishable  property  in  his 
hands  in  order  to  prevent  a  loss  thereof.  In 
re  Garner  &  C.   153   F.   914. 

65.  In    re    Fulton,    153    F.    664. 


66,  67.  Mason  v.  Walkowich  [C.  C.  A.]  150 
F.  699.  May  compel  payment  of  proceeds  of 
sale.   Id. 

68.  Mason  v.  Walkowich  [C.  C.  A.]  150 
F.    699. 

69.  See   7   C.   L.    396. 

70.  71.     In  re  Morris,  154  F.  211. 

72.  "Where  a  majority  of  the  claims  were 
defective  in  the  statement  of  tlio  considera- 
tion and  were  noted  bj-  the  l>ankrupt's  at- 
torney or  by  a  student  in  his  office,  held  court 
would  appoint  a  trustee.  In  re  Morris,  154 
P.  211. 

73,  74.      In  re  Lloyd,  148  F.  92. 
7.'5.     In  re  Morris,   154   F.   211. 

76.  Is  not  a  public  officer.  In  re  Coe,  154 
P.    162. 

77.  There  is  no  authority  for  the  election 
of  separate  trustees  for  the  partners.  In  re 
Coe.  154  F.  162. 

78.  In  re  Roanoke  Furnace  Co.,  152  F.  846. 

79.  See    7    C.   L.    396. 
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-creditors  will  generally  be  confirmed.^*  A  composition  procured  by  fraud  will  be 
rejected/^  and  the  burden  is  on  the  opposing  creditor  to  prove  the  fraud  by  clear 
•and  positive  proof.^-  That  the  testimony  of  the  bankrupt  was  evasive  and  perhaps 
false  in  some  particulars  is  insufficient  to  justify  the  rejection  of  a  composition  on 
■the  objection  of  an  unsecured  creditor.*^  A  contract  by  which  one  creditor  agrees 
to  advance  the  money  to  pay  a  composition  made  by  the  bankrupt  in  consideration 
of  his  receiving  payment  of  his  debts  in  full  is  illegal.**  The  court  has  no  power 
to  set  aside  a  composition  after  the  lapse  of  six  months  from  the  date  of  its  conlirma- 
i;ion,^^  and  hence  a  petition  to  set  aside  a  composition  must  be  filed  within  such 
time.*^  So  long  as  an  order  confirming  a  composition  stands,  it  is  effective  to  dis- 
charge the  bankrupt  from  his  debts  other  than  those  agreed  to  be  paid  by  the  terras 
•of  the  composition  and  those  not  affected  by  a  discharge.*^  It  would  seem,  however, 
that  an  unfulfilled  composition  will  not  operate  as  a  discharge.**  Where  a  compo- 
:sition  offered  by  a  bankrupt,  which  includes  the  payment  of  all  costs,  is  confirmed 
.after  opposition,  the  bankrupt's  attorney  will  not  be  allowed  fees  from  the  estate 
for  his  services  in  securing  the  confirmation.*^ 

§  10.  Property  and  rights  passing  to  the  trustee.  A.  Particular  Mnds  of 
properti/.^^ — The  plain  purpose  of  the  bankruptcy  act  is  that  the  title  and  right 
to  all  things  and  rights  which  do  not  fall  within  the  vesting  words  of  section  seventy 
shall  remain  in  the  bankrupt.®^  The  studied  enumeration  of  the  particular  rights 
-and  things  which  the  bankrupt  is  required  to  surrender  takes  all  other  rights  and 
things,  not  named,  without  the  definition  thus  fixed,  of  the  "property"  which  the 
:statue  intends  to  take  from  the  bankrupt  or  to  pass  to  his  creditors.^-  The  trustee 
takes  title  to  all  projjerty  of  the  bankrupt  which  prior  to  the  filing  of  the  petition 
the  latter  could  by  any  means  have  transferred  or  which  might  have  been  levied 
upon  and  sold  under  judicial  process  against  him,®^  and  also  to  any  right  of  action 
arising  upon  contract,^*  but  an  unliquidated  claim  for  personal  injuries,  on  which  a 
claimant  had  brought  suit  prior  to  the  institution  of  bankruptcy  proceedings  against 
him,  does  not  pass  to  his  trustee.®^  The  right  of  the  debtor  to  work  and  contract  for 
future  services  is  not  mentioned,  directly  or  inferentially,  in  the  rights  or  things 
required  to  be  sold,  appraised  or  scheduled,  or  which  pass  to  the  trustee.®*     The 


so.  Composition  accepted  by  requisite 
number  of  creditors,  considered  and  affirmed. 
In  re  Martin,  152  F.  582. 

81.  Evidence  held  insufficient  to  justify 
the  court  in  rejecting  a  compromise,  tiie 
proof  being  insufficient  to  show  that  false 
•oath  was  committed  fraudulently  or  know- 
ingly.    In  re  Cohen,  149  F.  908. 

82.  False  oath.     In  re  Cohen,  149  F.  908. 

83.  In   re  Cohen,   149   F.   908. 

84.  McCormick  v.  Solinsky  [C.  C.  A.]  152 
F.  984.  Will  not  support  an  action  by  such 
■creditor  against  another  creditor,  a  party  to 

the  agreement,  to  recover  money  paid  the 
latter  thereunder,  and  which  by  the  agree- 
ment lie  agreed  to  repay.   Id. 

85.  In  re  Eisenberg,   148  F.  325. 

86.  In  re  Jersey  Island  Packing  Co.,  152 
F.  839.  Act  1898,  §  15,  providing  for  the  re- 
vocation of  a  discharge,  does  noc  apply  to  a 
discharge  affected  by  means  of  a  composition 
Id. 

87.  In  re  Jersey  Island  Packing  Co.,  152 
F.    839. 

88.  In  re  Eisenberg,  148   F.   325. 

89.  In    re    Martin,    152    F.    582. 

90.  See  7  C.  U   397. 

91.  92.  In  re  Howe  Discount  Co.,  147  F. 
-538. 


93.  Ellison  v.  Ganiard,  167  Ind.  471,  79  N. 
E.  450.  Burns'  Ann.  St.  1901,  §  3392,  declares 
that  no  trust  in  lands  shall  defeat  the  title 
of  a  purchaser  for  a  valuable  consideration 
without  notice  of  the  trust.  Held,  where  the 
owner  of  land  conveyed  it  by  deed  absolute 
and  at  the  same  time  executed  a  separate  in- 
strument whereby  the  grantee  was  to  hold 
the  land  in  trust  for  the  grantor's  children, 
and  sucli  separate  Instrument  was  not  re- 
corded, the  land  did  not  pass  to  the  grantee's 
trustee  in  bankruptcy  as  a  bona  flde  pur- 
chaser.  Id. 

94.  "Where  a  seller  after  the  delivery  of 
chattels  sold  to  the  buyer  without  an  agree- 
ment as  to  the  price,  and  before  the  price 
was  ascertained  was  adjudged  bankrupt,  the 
trustee  in  bankruptcy  is  entitled  to  enforce 
the  obligation  of  the  buyer  to  pay  the  value 
of  the  goods  (Leist  v.  Dierssen  [Cal.  App.] 
88  P.  812);  and  this  is  not  affected  by  the  fact 
that  the  bankrupt  included  the  chattels  in 
his  schedule  in  bankruptcy,  or  by  his  omit- 
ting to  name  the  obligation  of  the  buyer  to 
him  to.  pay  the  value  of  the  chattels  as  to 
part  of  his  assets   (Id.). 

95.  Sibley  v.  Nason    [Mass.]    81  N.   E.   887 

96.  In  re  Home  Discount  Co.,  147  F.  538, 
Wages  earned  by  a  bankrupt  after  his  adju- 
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bankrupt's  right  to  earn  Avages  in  the  future  and  to  dispose  of  the  fruits  ol'  liis  hibor 
i?  not  "property"'  in  any  sense  in  wliich  the  bankruptey  act  uses  the  term,  but  con- 
stitutes rather  rights  and  priyileges  \yhich  go  to  make  up  a  man's  liberty  and  free- 
dom."' Trust  funds  belonging  to  the  bankrupt,^^  life  interests  yested  in  him,^"  his- 
membership  in  a  stock  exchange,^  and  future  commissions  of  a  bankrupt  life  in- 
surance agent  on  renewal  premiums,-  are  all  deemed  property  passing  to  the  bank- 
rupt's trustee.  The  trustee  also  takes  title  to  property  pledged  by  the  bankrupt  and 
which  has  not  been  used  for  the  purposes  of  the  pledge.''  While  the  right  to  enforce 
full  pa}Tnent  for  stock  passes  to  trustee  of  corporation.*  yet  it  has  been  held  that 
the  double  liability  of  a  stockholder  of  a  bankrupt  corporation  is  not  an  asset  of  the 
estate  passiiig  to  the  trustee, ■''  and  that  the  bankrupt  corporation's  creditors  may  en- 
force  such  liability  independent  of  the  bankruptcy  proceedings."  Property  held  by 
the  bankrupt  under  a  conditional  sale  yoid  as  to  general  creditors  for  want  of  record 
passes  to  the  trustee.'  An  endowment  policy  of  insuience  on  the  life  of  a  bankrupt^ 
payable  to  him  at  the  end  of  the  term  if  Hying,  or  in  case  of  his  prior  death  to  his 
wife,  is  one  in  which  he  has  an  interest  which  passes  to  his  trtisee.**  The  words  "cash 
surrender  value"'  embrace  policies  which,  by  their  terms,  or  by  the  })ractice  or  conces- 
sion of  the  company  issuing  them,  have  such  value,**  and  the  investment  feature  of  so- 
called  tontine  policies  of  life  insurance  does  not  exclude  them  from  the  meaning  of 
such  terms. ^"^  Life  insurance  policies  which  have  not  lapsed  either  at  the  time  of 
the  filing  of  the  petition  or  of  the  adjudication  have  a  cash  surrender  value,  although 
it  nuiy  be  the  practice  of  the  company  not  to  accept  a  suri-ender  until  the  policy  has 
lapsed.'^  Where  a  commercial  firm  goes  into  l)ankrn|)tcy,  it  is  a  proceeding  against 
each  and  every  member,  and  both  the  firm  and  individual  assets  must  be  administered 
in  the  bankruptcy  proceedings,^-  but.  though  the  equity  of  a  coj)artner  in  partnership 
])roperty  passes  to  his  trustee,^^  partnership  property  is  not  to,  be  administered  by  the 
trustee  of  an  individual  partner.^*  Trustee  takes  title  to  property  of  the  bankrupt, 
though  not  scheduled. ^^ 

Property    fraud nlenily    conveyed?'' — A    trustee    in    l)ankruptcy    is    expressly 


dication  belong  to  him  and  are  not  a  part  of 
his  estate  in  bankruptcy,  and  the  court  of 
bankruptcy  has  no  jurisdiction  to  take  action 
against  a  creditor  wlio  has  wrongfully  col- 
lected such  wages  on  an  assignment  made 
prior  to  the  bankruptcy,  tlie  remedy  being  an 
action  in  the  state  courts  for  the  recovery  of 
the  money.      In  re  Karns,   148   F.   143. 

»7.     In  re  Home  Discount  Co.,  147  F.  538. 

08.  Where  a  father  uses  money  of  his  sons 
without  their  consent  to  buy  a  farm,  and 
thereafter  sells  the  farm  at  a  profit,  the 
profits  when  Invested  become  an  asset  in  tlie 
hands  of  the  trustee.  Merrill  v.  Hussey,  101 
Me.    439,    64    A.    819. 

09.  Adair  v.  Adair's  Trustee,  30  Ky.  L.  R. 
857,   99   S.   W.    925. 

1.  O'Dell   V.   Boyden    [C.   C.   A.]    150   F.   731. 

2.  In   re  Wright.   151   F.   361. 

3.  Deposit  of  stock  with  brokers  to  cover 
possible  future  losses  of  bankrupt  held  a 
mere  pledge,  and  not  being  used  for  such 
purposes  was  recoverable  by  the  trustee.  In 
re  Jacob  Berry  &  Co.   [C.  C.  A.]   149  F.  176. 

4.  In  re  Remington  Automobile  &  Motor 
Co.    [C.  C.  A.]    155   F.   345. 

n,  6.  Tiger  Shoe  Mfg.  Co.'s  Trustee  v. 
Shanklin    [Ky.]    102   S.   W.   295. 

7.  Bradley  v.  McAfee  149  F.  254.  So  held 
under  Rev.  St.  Mo.  1899.  §  3412.  Id.  Where 
contract  was  not  recorded  and  bankrupt 
never    agreed    to    the   conditional    sale    terms 


which  were  printed  in  fine  type  on  the  back 
of  the  contract.  In  re  George  O.  Has.sam  & 
Son,  153  F.  932.  Under  §§  71,  72  of  tlie  New 
Jersey  act  respecting  conveyances  (P.  L.  1S9S. 
p.  699),  if  unrecorded  conditional  sale  con- 
tract leaves  tlie  property  in  the  possession  of 
the  purchaser,  it  passes  to  tlie  purchaser's 
tiustee.  In  re  Franklin  Lumber  Co.,  147  F. 
852.  Conditional  sale  contract  being  void  as 
to  the  trustee,  its  record  after  the  filing  of 
the  petition  and  before  the  adjudication  is  in- 
sufficient. Bradley  v.  McAfee,  149  F  254. 
Conditional  sale  recorded  within  four  month 
period,  void  as  to  trustee.  North  Carolina. 
In  re  Builders'  Lumber  Co.,  148  F.   244. 

8.      In   re  Schofleld,   147   F.   862. 

»,  10,  11.  Hiscock  v.  Mertens,  205  U.  S.  202. 
51  Law  Ed.  771,  afg.  In  re  Mertens,  142  F.  445. 

12.  New  Orleans  Acid  &  Fertilizer  Co.  v. 
Guillory  &   Co.,    117   La.   821,    42   So.   329. 

13.  New  York  Inst,  for  Deaf  and  Dumb  v. 
Crockett,   117   App.   Div.   269.    102   N.   Y.   S.   412. 

14.  Ludvigh  V.  I'mstadter,  148  F.  .■',19.  An 
order  adjudicating  a  partner  indivi  lually  a 
bankrupt  confers  on  no  one  any  authority  to 
interfere  with  the  copai'tnership  assets.  Gib- 
bons V.  Bush  Co.,  115  App.  Div.  619,  101  N.  Y. 
S.   721. 

l.-J.  Leist  V.  Dierssen  [Cal.  App.]  88  P.  812; 
Assignee  under  former  act.  Ledoux  v.  Sam- 
uels,  116   App.  Div.  726,   102  N.  Y.  S.  43. 

16.     See   7   C.  L.   399. 
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authorized  by  the  bankruptcy  act  to  avoid  any  transfer  by  the  bankrupt  of  his  prop- 
erty which  any  creditor  might  have  avoided,  and  recover  the  property  so  transferred, 
or  its  value,  from  tlie  one  to  whom  it  was  transferred,  unless  such  person  was  a 
bona  fide  holder  for  value  prior  to  the  date  of  the  adjudication.^'  The  purpose  of 
this  portion  of  tlie  bankruptcy  act  was  to  vest  the  trustee  with  the  same  rights  which 
a  creditor  of  the  bankrupt  would  have  had  under  the  state  laws  in  the  event  the 
debtor  had  not  been  adjudicated  a  bankrupt.^*  That  portion  of  the  bankruptcy  act 
which  authorizes  the  avoidance  of  transfers  of  a  certain  character  made  by  the  banlv- 
rupt  within  four  months  prior  to  the  adjudication  relates  to  transfers  which  are  in 
violation  of  the  bankruptcy  act,^^  and  does  not  apply  to  such  transfers  as  would 
have  been  fraudulent  at  common  law,  by  statute,  or  by  any  other  recognized  rule  of 
law.  other  than  the  special  provisions  of  the  banlvruptcy  act.-"  The  four  months 
limitation  is  not  applicable  to  such  transfers  made  by  the  banlvrupt  prior  to  the  ad- 
judication which  were  in  fraud  of  creditors,  and  which  they  could  have  avoided  even 
if  no  bankruptcy  proceedings  had  been  instituted.-^  Only  such  transfers  by  a  bank- 
rupt are  fraudulent  under  the  bankruptcy  act  as  were  fraudulent  at  common  law  or 
are  made  acts  of  bankruptcy,--  and  hence  the  creditor  must  paticipate  in  the  fraud.-^ 
One  acc[uiring  pa}Tnent  of  his  debt  otherwise  than  by  descent  is  a  "purchaser."-*  To 
be  protected  the  purchaser  must  have  acted  in  good  faith-^  and,  as  has  been  stated, 
for  a  present  fair  consideration.-®  Still  a  transfer  made  in  good  faith  to  pay 
or  to  secure  an  honest  antecedent  debt  by  an  insolvent  within  four  months  of  the 
filing  of  a  petition  in  bankruptcy  by  or  against  him  constitutes  no  evidence  of  an 
intent  on  his  part  to  hinder,  delay  or  defraud  other  creditors,  nothwithstanding 
the  fact  that  its  necessary  effect  is  to  hinder  and  delay  them  and  to  deprive  them  of 
the  opportunity  they  might  otherwise  have  had  to  collect  their  claims  in  full.-^  One 
is  not  a  purchaser  in  good  faith  if  he  purchases  with  knowledge  of  the  fraudulent 
intent  of  the  seller,  or  under  such  circumstances  as  should  put  him  on  inquiry  as  to 
the  object  for  which  the  vendor  sells. -^  A  bankrupt's  trustee  may  maintain  an 
action  to  set  aside  a  transfer  fraudulent  as  against  creditors,  existing  at  the  time  it 
was  made,  independent  of  whether  subsequent  creditors  are  entitled  to  participate  in 
the  assets  recovered  by  such  proceeding.-^  The  salary  of  a  city  official  is  not  exempt 
so  as  to  prevent  its  recovery  by  the  trustee  of  the  bankrupt's  official  from  the  persons 
to  whom  he  assigned  it  in  fraud  of  his  creditors.^*^  In  the  absence  of  a  statutory 
provision  in  the  banlcruptcy  act  that  a  sale  not  made  in  the  ordinary  course  of 
business  of  the  debtor  shall  be  prima  face  evidence  of  fraud,  the  fact  that  a  sale  or 

17,  IS,  19.  Hunt  V.  Doyal  [Ga.]  57  S.  E.  salary  held  fraudulent,  no  consideration 
489.  passing.   Id. 

20.  Ruhl-Koblegard  Co.  v.  Gillespie,  61  W.  j  27.  Act  1898,  §  67e,  construed.  Coder  v 
Va.    584,    56    S.    E.    898.  •  Cuts    [C.   C.   A.]    152   F.   943,   modifying    In   re 

21.  Hunt  V.  Doyal  [Ga.]  57  S.  E._489,^citing  i  Armstrong,  145  F.  202.  A  transfer  or  mort- 
1  C.  L.  317;  3  C.  L.  448;  5  C.  L.  379;  7  C.  L.  i  gage  made  by  a  person  adjudged  a  bankrupt 
400.  I  to    secure    a    pre-existing    debt    within    four 

22.  VN^rlgtit  V.  Sampter,  152  F.  196.  By  months  of  the  filing  of  the  petition  is  not 
'common  law"'  must  be  understood  the  rules  |  voidable  unless  it  was  either  made  with  the 


of  property  growing  out  of  13  Eliz.  c.  5,  as 
affected  by  similar  statutorj'  enactments  in 
force  in  the  state  wherein  the  transaction 
complained  of  took  place.  Id. 

23.     Wright    v.    Sampter,152    F.    196.     Evi- 


intent  on  his  part  to  hinder,  delay,  or  defraud 
his  creditors,  or  some  of  them,  or  is  held 
void  as  against  his  creditors  by  the  laws  of 
the  state,  territory,  or  district  in  which  the 
property  is  situated.     Id. 


dence     held     to     show     that    woman    loaning]      ^s.     Houck  v.  Christy  [  C.  C.  A.]  152  F.  612 
money    to    her    uncle    did    not    participate    m 
fraud    of   repayment.    Id. 

24.  Act  1898,    §    67e,  construed.     Wright  v. 
Sampter,   152  F.  196. 

25.  O'Sullivan's    Trustee    v.    Douglass,     30 
Ivy.  L.  R.  366,  98  S.  W.  990. 

2«.     O'Sullivan's    Trustee    v.    Douglass,     30 
Ky.   L.   R.    366,    98   S.   W.    990.      Assignment   of 

9  Curr.  L.—  2'6. 


Evidence  held  sufficient  to  charge  purchasers 
witli  knowledge  that  sale  was  in  fraud  of 
creditors.  Id. 

29.  Tresder    v.    Burgor,    130    Wis.    201,    109 
N.    W.    957. 

30.  O'Sullivan's    Trustee    v.    Douglass,    SO 
Kv.   L.   R.   366,    98   S.   W.   990. 
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C'onvoyance  is  made  out  of  the  usual  course  of  business  does  not,  without  more,  render 
it  prima  facie  fraudulent,  but  it  may  be  a  badge  of  fraud,  depending  for  its  effect  on 
the  surrounding  facts. ■''^  In  the  absence  of  agreement  or  a  fraudulent  purpose,  the 
mere  witliliolding  of  a  mortgage  from  record  does  not  render  the  mortgage  fraudu- 
lent.^- As  to  whether  the  transfer  was  fraudulent  depends  upon  the  facts  and  cir- 
cumstances of  each  case.^^  The  trustee  is  bound  by  the  judgment  in  a  suit  by  a 
creditor  to  reach  all  property  alleged  to  have  been  fraudulently  conveyed.^* 

(§  10)  B.  Nature  of  trustee's  title  in  general.^^ — Speaking  generally,  in  all 
cases  unaffected  by  fraud,^®  and  wherein  no  attachments  or  executions  have  been 
levied  upon  the  bankrupt's  propert}^^^  the  trustee,  upon  his  appointment  and  qualifi- 
cation, is  vested,  by  operation  of  law,"*  with  the  same  but  no  better  title  than  the 
l)ankrupt  had^''  at  the  date  of  the  adjudication**'  to  all  nonexempt  property  of  the 


31.  Houck  V.  Christy  [C.  C.  A.]  152  F.  612 
limiting  and  explaining  Dokken  v.  Page  [C 
C.  A.]  147  F.  438.  Evidence  that  goods  were 
sold  without  invoice  or  examination,  held,  in 
connection  with  other  circumstances  to  show- 
that  sale  was  fraudulent.  Dokken  v.  Pagt 
[C.  C.  A.]  147  F.  438.  The  bare  transfer  of 
property  of  an  insolvent  is  not  of  itself  suf- 
ficient to  warrant  the  setting  aside  thereof 
but  is  a  circumstance  to  be  considered  ■^vith 
all  the  other  facts  in  evidence.  Webb's 
Trustee  v.  Lynchburg  Shoe  Co.  [Va.]  56  S.  E. 
5S1. 

32.  Unrecorded  deed  or  mortgage  held  not 
fraudulent,  there  being  no  allegation  or  proof 
that  it  was  withheld  from  record  by  agree- 
ment or  for  a  fraudulent  purpose,  or  that  the 
grantee  fraudulently  concealed  its  existence 
In   re  Mcintosh    [C.  C.  A.]    150  F.   546. 

33.  Transfer  of  all  attachable  property  to 
wife  more  than  four  months  prior  to  the 
filing  of  the  petition  and  for  a  nominal  con- 
sideration, held  fraudulent.  Thomas  v.  Flet- 
cher, 153  F.  226.  Transfer  of  a  bankrupt's 
interest  in  certain  timber  to  his  wife  in  con- 
sideration of  her  assuming  his  debt  to  a  bank 
for  part  of  the  purchase  price  of  the  timber, 
held  fraudulent.  Id.  Where  bankrupt  a  few 
days  before  bankruptcy  sold  property  and 
paid  proceeds  to  his  wife,  held  she  would  be 
regarded  as  his  agent.  In  re  Eddleman,  154 
F.  160.  Where  bankrupt  borrowed  money 
from  creditor's  brother  and  used  money  to 
pay  such  creditor's  claim,  held  a  mortgage 
given  to  secure  such  loan  was  given  with 
intent  to  hinder,  delay  and  defraud  other 
creditors.  Roberts  v.  Johnson  [C.  C.  A.]  151 
F.  567.  Sale  of  entire  stock,  money  being 
received  by  wife  of  bankrupt  and  used  in 
payment  of  so-called  unidentified  loans,  held 
a  scheme  to  defraud  creditors.  In  re  Fried- 
man, 153  F.  939.  Purchase  of  land  for  wife 
she  subsequently  repaying  amount  loaned  her 
by  husband  for  purchase  money,  held  not 
fraudulent.  Clark  v.  Else  [S.  D.]  110  N.  W 
88.  Sale  of  stock  of  goods  for  about  one- 
half  its  value  shortly  before  bankruptcy  and 
during  an  adjournment  of  an  action  against 
him  b.v  one  of  his  creditors,  held  fraudiilent. 
Ott  V.  Doroshow,  147  F.  702.  The  independent 
and  unconnected  facts  that  a  bankrupt,  when 
free  from  debt,  paid  the  consideration  for 
property  which  was  conveyed  to  his  wife, 
and  that  he  soon  thereafter  engaged  in  a 
hazardous  illegal  business,  do  not  establish 
an  intent  to  defraud  creditors.  In  re  Foss, 
147  F.  790.  Where  an  insolvent  debtor  in 
contemplation  of  bankruptcy  and  immedi- 
ately   before    filing    her    petition    disposed    of 


substantially  her  whole  estate,  and  out  of 
the  proceeds  paid  certain  of  her  creditors,  to 
the  exclusion  of  others,  her  trustee  in  bank- 
ruptcy in  an  action  to  set  aside  tlie  payments 
as  t'nti;led  to  go  to  the  jury  on  the  ques- 
tion whether  she  made  the  payments  with 
intent  to  hinder,  delay,  or  defraud  creditors 
Webb's  Trustee  v.  Lynchberg  Shoe  Co.  [Va.] 
58  S.  E.  581.  A  mortgage  executed  by  a  cor- 
poration when  insolvent  and  within  four 
iionths  prior  to  its  bankruptcy  to  seoure 
notes  which  were  delivered  to  an  officer  of 
the  corporation  without  consideration,  and 
pledged  by  him  as  collateral  security  for  his 
personal  indebtedness,  and  which  were  used 
for  such  purposes  and  not  for  any  corporate 
purpose,  to  the  knowledge  of  the  pledgees, 
does  not  constitute  a  valid  lien  in  their  favor. 
In  re  Builders'  Lumber  Co.,  148  F.  244. 
Where  a  bankrupt  executed  a  deed  of  real 
estate  to  his  wife,  October  26,  1903,  to  se- 
cure alleged  pre-existing  indebtedness,  and 
on  November  6,  1905,  filed  a  voluntary  peti- 
tion in  bankruptcy  on  which  he  was  adjudged 
a  bankrupt,  the  deed  was  valid  only  as  an 
eciuitable  mortgage  to  secure  the  bankrupt's 
actual  indebtedness  to  the  grantee  at  the 
time  the  deed  was  made.  Treseder  v.  Burgor, 
130  Wis.  201,  109  N.  W.  957.  Evidence  held 
to  show  that  at  the  time  of  the  conveyance 
the  bankrupt  was  indebted  to  his  wife  in  the 
sum  of  $380.  Id. 

34.  Judgment  was  rendered  within  four 
months  of  the  filing  of  the  petition.  O'SuUi- 
van's  Trustee  v.  Douglass,  30  Ky.  L.  R.  36ij. 
98   S.   W.    990. 

35.  See  7  C.  L.   401. 

36.  37.     In  re  Blake   [C.  C.  A.]   150  F.  279. 

38.  In  involuntary  proceedings  the  pass- 
age of  title  from  the  bankrupt  to  the  trustee 
is  by  operation  of  law  and  is  neither  a  vol- 
untary assignment  nor  a  transfer  under  exe- 
cution or  other  legal  process,  ^eld  not  to 
work  forfeiture  of  a  lease.  Gazlay  v.  Wil- 
liams   [C.  C.  A.]   147   F.   67S. 

.30,  In  re  Great  Western  Mfg.  Co.  [C.  C.  A] 
1£2  F.  123;  In  re  Franklin,  151  F.  642;  In  re 
Fabian,  151  F.  949;  In  re  Newton  &  Co.  [C. 
C.  A.]  153  F.  841;  Atchison, etc.,  R.  Co.  v 
Hurley  [C.  C.  A.]  153  F.  503;  Doucette  v 
Baldwin  [Mass.]  80  N.  E.  444;  In  re  Blake 
[C.  C.  A.]  150  F.  279.  Bankruptcy  court  held 
to  have  jurisdiction  to  hear  issues  and  ren- 
der judgment,  and  there  was  no  error  in  the 
proceedings  not  waived.  Id.  Whatever 
riglits  a  third  party  had  against  the  property 
of  a  bankrupt  before  adjudication,  that  party, 
in  the  absence  of  fraud  or  fixed  liens  created 
by    state    statutes    in    favor    of    others,    has 
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!>aiikrupt.  There  are,  however,  several  exceptioDS  to  this  statement,  as  clearly  appear 
from  the  other  provisions  of  the  act.  Under  certain  circumstances  the  trustee  is  a 
representative  of  the  creditors,  rather  than  the  l^ankrupt,  in  relation  to  the  property 
of  the  estate,  and  he  may  imquestionahly  exercise  rights  and  enforce  a  title  that  the 
nankrupt  himself  could  neither  enforce  nor  exercise.*^  As  has  been  stated,  in  respect 
to  an  adverse  claimant  to  propert}-,  a  trustee  in  bankruptcy  stands  in  the  place  of  the 
iiankrupt  and  with  the  same  rights  and  no  more,*-  but,  in  a  contest  with  a  creditor 
\\-ho  claims  a  lien  or  right  of  priority,  the  trustee  represents  the  body  of  unsecured 
creditors.*^  It  should,  however,  be  borne  in  mind  that  the  property  of  the  bankrupt 
after  the  filing  of  the  petition  is  in  custodia  legis."  That  it  is  subject  to  the  prehen- 
sory  power  of  the  courts,  and  bankrupt  cannot  make  any  legal  disposition  of  it.*'  In 
other  words,  persons  dealing  with  the  bankrupt's  property  after  the  filing  of  the 
petition  do  so  at  their  peril. ^"^  However,  after  the  adjudication  and  before  the  ap- 
pointment of  a  trustee  or  receiver,  the  bankrupt  still  retains  title  to  his  property  so 
that  he  may  maintain  an  action  on  a  chose  in  action,*"  and  in  such  a  case,  a  recovery 
being  awarded  against  the  defendant,  the  latter  may  protect  himself  against  liability 
to  another  suit  by  the  trustee  by  application  to  the  bankruptcy  court.*^     Property 

against   his   estate   in   bankruptcy.     Atchison,  to  the  payment  of  his  debts  as  efEectually  as 

etc.,   Ry.   Co.   v.   Hurley    [C.   C.   A.]    133   F.   503.  if   taken   in   execution   or  attachment,   subject 

Unfiled  conditional  sale  held  valid  as  against  to  the  qualification,  except  as  otherwise  pro- 

tru.stee  who  did  not  represent  any  attaching  vided,    that    the    property    is    appropriated    in 

or   judgment   creditor.     In   re   Great   Western  the   same  condition   and   subject   to   the   same 

Mfg.    Co.    [C.   C.   A.]    152   F.   123.     The   trustee  ^  equities    as    when    in    the    possession    of    the 

takes  the  property  subject  to  all  the  equities  bankrupt.     In   re    Youngstrom    [C.   C.  A.]    153 

imposed  upon  it  in  the  hands  of  the  bankrupt  F.   98. 

which  are  not  invalid  as  to  creditors.  In  re  40.  In  re  Fulton,  153  F.  664;  In  re  Young- 
Cl:antler  Cloak  &  Suit  Co.,  151  ,F.  952.  strom  [C.  C.  A.]  153  F.  98;  Hiscock  v.  Varick. 
Takes  no  title  to  trust  funds.  In  re  Xorthrup  Bk..  206  U.  S.  28,  51  Law.  Ed.  945.  Pledgee's 
ir.2  F.  763.  V\"here  bankrupt  held  property  power  of  sale  may  be  exercised  after  filing 
in  his  own  name,  but  as  trustee,  held  trust  of  petition  and  before  adjudication.  Id. 
wa.s  enforceable  against  his  trustee  in  bank-  Wages  earned  after  adjudication  do  not  pass 
ruptcy,  none  of  his  creditors  having  extended  to  trustee.  In  re  Karns,  148  F.  143.  See, 
credit  to  him  in  reliance  on  such  apparent  also.  In  re  Home  Discount  Co.,  147  F.  538. 
ownership.  In  re  Coffin  [C.  C.  A.]  152  F.  381.  41.  The  estoppel  of  a  bankrupt  to  deny 
Propel  ty  held  by  bankrupt  as  bailee  does  not  the  validity  of  a  lien  on  his  property  does  not 
pass  to  trustee.  In  re  Smith  &  Nixon  Piano  affect  his  trustee,  where  such  lien  was  void- 
Co.  [C.  C.  A.]  149  F.  111.  Takes  subject  to  able  by  his  creditors.  In  re  Shaw,  146  F.  273. 
1  ights  of  pledgor  of  property  held  by  the  In  an  action  by  the  trustee  to  set  aside  a 
bankrupt  as  pledgee.  In  re  Boiling,  147  F.  transfer  by  the  bankrupt  to  his  wife  in  con- 
7S6.  A  stockholder  who  purchases  and  car-  sideration  of  their  marriage,  the  trustee  is 
rits  stock  on  account  of  a  customer,  on  mar-  entitled  to  prove  that  the  "wife"  had  a  hus- 
gins  furnished  by  such  customer,  holds  the  band  living,  and  was  incapable  of  entering 
same  as  pledgee,  and  on  his  bankruptcy  the  into  the  marriage  contract,  therebj-  showing 
customer  is  entitled  to  the  stock  on  payment  that  there  was  no  consideration  for  the 
of  the  amount  due  thereon,  or  to  the  surplus  transfer.  Hosmer  v.  Tiffany,  115  App.  Div. 
realized  from  its  sale  by  the  trustee  to  the  303,  100  X.  Y.  S.  797.  See,  also.  In  re  Chant- 
exclusion  of  the  bankrupt's  creditors.  Id.  In  ler  Cloak  &  Suit  Co.,  151  F.  952. 
the  absence  of  evidence  as  to  the  creditors  42,  43.  In  re  Doran,  148  F.  327. 
represented  by  the  trustee,  held  he  took  sub-  44,  45.  In  re  Duncan,  148  F.  464. 
ject  to  agreement  between  bankrupt  and  46.  Fraudulent  assignees  of  salary  pay- 
one  who  sold  him  goods  that  an  absolute  ing  money  collected  to  bankrupt.  O'Sulli- 
sale  should  be  deemed  a  shipment  on  con-  van's  Trustee  v.  Douglass,  30  Ky.  L.  R.  366. 
signment.  Buckwalter  Stove  Co.  v.  Stratton,  98  S.  W.  990.  It  is  under  the  sole  and  e.xclu- 
118  App.  Div.  915,  103  N.  Y.  S.  118.  Where  sive  control  and  jurisdiction  of  the  bank- 
plaintiff,  a  stock  exchange  member,  executed  ruptcy  court,  and,  if  such  court  adjudges  the 
the  orders  of  a  brokerage  firm  not  a  mem-  party  a  bankrupt  on  such  petition,  the  title 
ber,  and  the  firm  accepts  orders  of  customers  for  his  property  vests  in  the  trustee  as  of 
v.-hich  it  directs  plaintiff  to  execute,  such  the  date  of  A.he  filing  of  the  petition;  that 
customers,  though  unknown  by  plaintiff,  sus-  date  being  the  point  of  cleavage.  In  re  Dun- 
tain  the  relation  to  him  of  debtor  and  cred-  can,  148  F.  464.  Trustee  held  to  take  title  to 
itor.  and  he  will  be  required  to  pay  them  note  of  third  party,  transferred  by  bankrupt 
funds  he  may  have  from  their  business,  done  after  filing  of  petition.  Id.  Redelivery  of 
on  the  firm's  orders,  before  he  pays  anything  shipping  receipts  by  bankrupt  consignee  and 
to  tlie  firm's  trustees  in  bankruptcy.  Dou-  buyer  after  filing  of  petition  held  not  to  re- 
cette  V.  Baldwin  [Mass.]  80  X.  E.  444.  On  a  vest  title  in  seller.  Grange  Co.  v.  Farmers' 
bankrupt's  adjudication  the  debtor's  entire :  Union  &  Mill  Co.,  3  Cal.  App.  519,  86  P.  615. 
nonexempt  estate  is  in  legal  contemplation  47,  48.  Rand  v.  Iowa  Cent.  R.  Co..  186  X. 
brought  into  custodia  legis  and  appropriated  Y.    58,    78    N.    E.    574. 
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iu-quired  by  a  bankrupt  l^etween  the  date  of  the  filing  of  the  petition  and  the  date  of 
the  adjudication  in  bankruptcy  does  not  pass  to  his  trustee.*^  The  administration 
and  distribution  of  the  property  of  bankrupts  is  a  proceeding  in  equity  and  shouhl 
be  conducted  on  broad,  equitable  lines,  with  a  view  of  recognizing  and  enforcing  the 
rights  of  all  parties  claiming  an  interest  in  the  estate,  whether  they  be  legal  or  equit- 
aWe,  or  both."*"  The  trustee  takes  sul)ject  to  valid  notice  to  quit  served  on  a  bankrupt 
lessee.^^  Enforcement  of  the  forfeiture  of  a  lease  will  be  decreed  where  the  lessee 
has  failed  to  live  up  to  the  terms  of  the  lease  and  has  become  bankrupt,  and  the  for- 
feiture is  the  only  effective  remedy  of  the  rights  of  the  lessor."  It  is  well  settled 
that  trustees  in  bankruptcy  are  not  bound  to  accept  property  or  take  over  contracts 
which  are  onerous  and  unprofitable,  and  which  would  Imrden,  rather  than  benefit, 
the  estate,^^  but  in  such  case  tliey  are  required  to  elect  whether  to  assume  an  existing 
executory  contract,  continue  its  performance,  and  ultimately  di^ose  of  it  for  the 
benefit  of  the  estate,  or  to  renounce  it  and  leave  the  injured  party  to  such  legal  rem- 
edies for  the  breach  as  the  case  affords.'*  If  they  elect  to  assume  such  a  contract, 
they  are  required  to  take  it  cum  onere  as  the  banlvrupt  enjoyed  it,  subject  to  all  its 
provisions,  conditions,  and  modifications,  in  the  same  plight  and  condition  that  the 
l)ankrupt  held  it.^^  The  adjudication  and  appointment  of  a  trustee  divests  the 
banla-upt  of  all  title  to  his  property,  and  the  tru^^tee's  discharge  does  not  restore  title 
to  him  or  his  heirs.^® 

(§10)  C.  The  trustee  takes  title  from  liens  ^"^  acquired  by  legal  proceed- 
ings in  a  state  or  Federal  court  within  four  months  of  the  time  of  filing  the  petition 
in  voluntary  or  involuntary  proceedings  upon  property  not  exempt  as  against  the 
trustee.^^  A  lien  being  acquired^^  before  the  four  month  period,  the  entry  of  judg* 
ment  within  such  period  of  time  does  not  defeat  the  lien.*^°  The  trustee  takes  sub- 
ject to  all  liens  and  contract  rights  valid  as  between  the  parties  and  as  against  all 
creditors  of  the  bankrupt  who  have  not  fastened  upon  it  by  some  specific  lien,*'^  and 


49.     Sibley  v.  Nason   [Mass.]   81  N.  E.  87. 

.'0.  Atchison,  etc.,  R.  Co.  v.  Hurley  [C  C. 
A.]    153  F.   503. 

51,  53.  Lindeke  v.  Associates  Realty  Co. 
[C.    C.   A.]    146    F.    630. 

53,  54.  Atchison,  etc.,  R.  Co.  v.  Hurley  [C. 
C.  A.]    153  F.   503. 

55.  Atchison,  etc.,  R.  Co.  v.  Hurley  [C.  C. 
A.]  153  F.  503.  Valid  oral  modifications, 
whether  known  to  trustee  or  not,  are  binding. 
Id.  Sale  of  coal;  oral  agreement  that  ad- 
vances should  be  deemed  advance  paj'ments 
for  coal.  Id. 

56.  Kemper  v.  Bauer,  53  Misc.  109,  104  N. 
Y    S.   76. 

-,7.     See  7  C.  L.  403. 

58.  Property  seized  under  claim  and  de- 
livery within  four  month  period  cannot  be 
held  as  against  trustee.  In  re  Builders'  Lum- 
ber Co.,  148  F.  244.  Attachment  lien  acquired 
within  four  month  period  of  no  effect.  Wise 
Coal  Co.  V.  Columbia  Lead  &  Zinc  Co.,  123 
Mo.  App.   249,   100  S.  W.   680. 

59.  Garnishment  held  not  to  create  a  lien 
hence  where  made  more  than  four  months 
before  the  filing  of  the  bankruptcy  petition 
and  judgment  was  entered  within  sucli 
period,  there  was  no  lien  binding  on  the 
trustee.  Meyers  v.  Smith  [Mo.  App.]  98  S. 
W.  104. 

60.  So  held  where  mortgage  was  given 
prior  to  the  four  month  period  a  decree  of 
foreclosure  entered  within  such  period.  In 
re   McKane.    152    F.    733.     A   Hen    acquired    by 


the  award  of  arbitrators  more  than  four 
months  before  the  bankruptcy  of  the  debtor 
is  not  defeated  by  the  entry  of  judgment 
thereon  within  such  four  month  period.  So 
held  though  bankrupt  contested  case  until  a 
few  days  before  bankruptcy  when  he  con- 
fessed judgment.  In  re  Koslowski,  153  F. 
823. 

61.  Conditional  sale.  In  re  Fabian,  151  F. 
949.  Takes  subject  to  valid  liens.  In  re 
Platteville  Foundry  &  Mach.  Co.,  147  F.  828. 
Equitable  liens.  Eisman  v.  Whalen  [Ind. 
App.]  7  9  N.  E.  514.  Takes  subject  to  at- 
torney's lien  on  funds  in  his  possession.  In 
re  Klein,  101  N.  Y.  S.  663.  Takes  subject  to 
attorney's  lien  upon  property.  Kneeland  v. 
Pennell,  104  N.  Y.  S.  498.  Mortgage  on  after 
acquired  property  to  secure  tlie  mortgagee  as 
guarantor  of  the  purchase  price  thereof  is 
based  on  a  present  consideration  and  is  valid 
as  against  the  mortgagor's  trustee.  In  re 
Chantler  Cloak  &  Suit  Co.,  151  F.  952.  Sale 
of  standing  timber  held  to  give  the  seller  a 
lien  on  the  timber  remaining  uncut  for  the 
price  thereof  whicli  was  enforceable  against 
the  trustee.  In  re  Muncie  Pulp  Co.  [C.  C.  A.] 
151  F.  732.  Where  trustee  mingled  trust 
funds  with  his  own  and  converted  all  into 
pioperty,  held  beneficiary  had  an  equitable 
lien  on  all  the  proceeds  of  the  sale  of  such 
property  for  the  amount  of  the  trust  fund, 
general  creditors  being  only  entitled  to  the 
residue.  Smith  v.  Au  Gres  Township.  Mich. 
[C.    C.    A.]    150    F.    257.     Parol    agreement    by 
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in  this  connection  the  adjudication  in  bankruptcy  is  not  equivalent  to  a  judgment, 
attachment,  or  other  specific  lien  upon  the  property.*'-  The  taking  possession  of  tluj 
property  of  a  bankrupt  by  the  bankruptcy  court  does  not  operate  as  a  caveat  or 
sequestration  of  property  owned  by  the  bankrupt  subject  to  valid  liens  so  as  to  make 
the  lien  holder  a  party  to  the  proceedings.*'^  Before  a  creditor  can  claim  a  lien 
given  by  a  state  statute  on  property  of  a  banla-upt,  he  must  prefect  the  same  as  re- 
quired by  such  statute.*'*  The  taking  of  a  preference  does  not  destroy  a  creditor's 
right  to  his  lien.^^  The  validity  and  extent  of  a  pledge  depends  upon  local  law.*'*^  A 
pledge  of  property  invalid  for  want  of  a  change  of  possession  creates  no  lien  enforce- 
able against  the  trustee.*'"  "\Aliere  the  bankrupt  is  the  principal  debtor  on  a  secured 
liability,  the  trustee  cannot  apply  the  property  of  the  banlcrupt  covered  by  such  se- 
curity to  his  general  creditors  and  compel  the  sureties  to  pay  such  secured  indebted- 
ness."* Wliere  all  the  property  is  consumed  in  payment  of  preferred  liens,  it  is 
immaterial  that  such  disposition  deprives  the  trustee  of  all  compensation  for  his 
service.*"*  Estoppel  may  bar  the  questioning  of  the  validity  of  the  lien.'"  A  parol 
lien  may  be  established  by  the  testimony  of  the  parties  alone  where  such  testimony 
is  uncontradicted  and  credible,  the  witnesses  are  not  impeached,  and  the  circum- 
.stances  cast  no  doubt  upon  their  truthfulness.'^ 

(§  10)  D.  Whether  chattel  mortgages'^  executed  by  the  bankrupt  are,  as  be- 
tween the  parties,  valid,'"  whether  the  contract  is  a  chattel  mortgage  or  a  conditional 
sale,^*  and  what  the  effect  of  the  failure  to  record  it  may  be,^^  are  questions  to  be 


husband  to  assign  life  insurance  poUcies  to 
•wife  In  consideration  of  her  releasing  her 
dower  riglits  in  certain  property  held  valid 
and  to  create  an  equitable  lien  binding  on 
the  trustee.  In  re  J.  F.  Grandy  &  Son,  146  F. 
318.  Where  a  husband  gave  his  wife  certain 
stocks  and  she  lent  them  to  lier  husband's 
partner  taking  as  security  an  assignment  of 
a  stock  exchange  seat  held  by  such  partner, 
her  husband  knowing  of  transaction,  held 
gift  was  valid  and  wife  had  a  valid  lien  on 
such  stock  exchange  seat.  Tucker  v.  Curtin 
[C.  C.  A.]  148  F.  929.  A  temporary  injunc- 
tion in  a  suit  by  a  creditor,  issued  on  Febru- 
ary 6,  1904,  the  bill  in  the  suit  being  filed 
the  day  before,  creates  an  equitable  lien  on 
the  Interests  of  a  defendant  in  a  partnership 
of  the  defendants,  which  is  valid  as  against 
a  trusteee  in  bankruptcy  of  tlie  partnership 
appointed  January  11,  1906.  Rev.  Laws  c. 
159.  §  3,  cl.  7  construed.  Gay  v.  Ray  [Mass.] 
80  N  E.  693.  A  parol  assignment  by  a  man 
in  business  of  the  accounts  and  bills  receiv- 
able which  he  should  acquire  in  the  course  of 
such  business  to  secure  a  person  for  becom- 
ing his  indorser  to  enable  him  to  raise  money 
for  use  in  the  business  creates  a  valid  lien 
as  against  the  trustee  where  assignment  was 
made  in  good  faith  more  than  four  months 
prior  to  the  bankruptcy,  although  no  notice 
of  the  same  was  given  creditors  and  the 
notes  and  accounts  remained  in  possession  of 
the  assignor  until  his  bankruptcy.  Union 
Trust  Co.  V.  Bulkeley   [C.  C.  A.]   150  F.  510. 

62.  In  re  Fabian,  151  F.  949. 

63.  In  re  Plattesville  Foundry  v.  Machine 
Co.,   147  F.  828. 

64.  Material  man's  lien.  In  re  Franklin, 
151  P.  642. 

65.  Taking  a  preferential  mortgage  does 
not  destroy  the  creditor's  right  to  his  pre- 
ferred lien.  Smith  v.  Au  Gres  Township 
Mich.  [C.  C.  A.]  150  F.  257.  A  mortgagee's 
right   to   payment   from    the    proceeds    of   the 


mortgaged  property  when  sold  by  the  trustee 
is  not  affected  by  the  fact  that  he  received  an 
illegal  preference  from  the  bankrupt  in  an 
entirely  separate  transaction.  In  re  Frank- 
lin,  151   F.  642. 

66.  Hiscock  v.  Varick  Bk.,  206  U.  S.  28,  51 
Law.  Ed.  945.  Sale  without  notice  held  valid 
under  law  of  Xew  York.     Id. 

67.  A  pledge  of  property  not  retained  in 
his  possession  cannot  claim  it  as  against  the 
pledgor's  trustee  in  bankruptcy.  Goodrich  v. 
Dore  [Mass.]  80  N.  E.  480.  Holder  of  so- 
called  warehouse  receipts  under  a  pledge 
which  was  invalid  for  want  of  a  change  of 
possession  have  no  equitable  lien  which  takes 
precedence  of  the  title  of  the  trustee.  Se- 
curity Warehousing  Co.  v.  Hand,  206  U.  S. 
415.   51   Law.    Ed.    1117. 

68     White  V.  Rovall,  105  N.  T.  S.  624. 

69.  Smith  v.  Au  Gres  Township,  Mich.  [C. 
C.  A.]    150  F.   257. 

70.  A  creditor  of  an  insolvent  corporation 
held  not  estopped  by  an  agreement  with  cer- 
tain mortgagees  looking  to  the  sale  of  the 
mortgaged  property  to  contest  the  validity  of 
the  mortgage  in  subsequent  bankruptcy  pro- 
ceedings against  the  mortgagor.  In  re 
Builders'  Lumber  Co.,  148  F.  244. 

71.  Parol  assignment  of  choses  In  action 
as  security.  Union  Trust  Co.  v.  Bulkeley  [C. 
C.  A.]    150  F.   510. 

72.  See  7  C.  L.  404. 

73.  74.  In  re  Newton  &  Co.  [C.  C.  A.]  153 
F.  841. 

75.  In  re  Newton  &  Co.  [C.  C.  A.]  153  F. 
841.  An  unfiled  chattel  mortgage  is  void  as  to 
creditors,  even  if  the  mortgagee  is  in  posses- 
sion of  the  property  where  proceedings  in 
bankruptcy  have  been  commenced  prior  to 
a  sale  of  the  property  to  satisfy  such  mort- 
gage. Cornelius  v.  Boling,  18  Okl.  469,  90  P. 
874.  A  chattel  mortgage  is  void,  as  against 
the  mortgagor's  trustee  in  bankruptcy,  where 
it  was  not  recorded  and  the  property  was  not 
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(letennined  exc-hisivc'lv  by  the  local  law.    Tlic  trustee  is  not  a  "party"  to  a  mortgage 
given  by  the  bankrupt  within  the  meaning  of  the  recording  acts.'" 

(§  10)  E.  Preferential  transfers  and  payments.'''' — In  order  to  constitute  a 
j)refereuce,  there  must  have  been  a  transfer ' ^  by  the  bankrupt  while  insolvent  '  ^  within 
four  months  prior  to  the  filing  of  the  petition  **"  to  a  creditor  ^^  or  some  one  in  his  be- 
half from  which  a  preference  actually  resulted.*-  In  order  that  the  preference  may 
be  avoided  by  the  trustee,  the  person  receiving  it,  or  the  one  to  be  benefited  thereby, 
or  his  agent  acting  therein/^  must  have  reasonable  cause  to  believe  that  a  preference 
was  intended.**    There  is  a  conflict  as  to  whether  intention  on  the  part  of  the  bank- 


retained  by  the  mortgagee  in  conforming  to 
the  express  provisions  of  Rev.  Laws,  c.  198 
§  1.  Goodrich  v.  Dore  [Mass.]  80  N.  E.  480. 
See    Chattel   Mortgages,    7    C.    L.    634. 

76.  Unrecorded  cliattel  mortgage  held  void 
as  against  trustee.  Rev.  St.  Me.  c.  93,  §  1, 
construed.     In  re  Shaw,  146  F.  273. 

77.  See   7   C.   L.   404. 

78.  Where  trustee  of  minor  and  officer  of 
corporation  loaned  trust  funds  to  corpora- 
tion and  subsequently  took  bill  of  sale  of 
corporation's  machinery,  etc.,  to  secure  said 
loan  and  within  the  four  month  period,  held 
a  preference.  In  re  Arkonia  Fabric  Mfg. 
Co.,  151  F.  914.  A  "transfer"  includes  a 
mortgage  or  a  lien  voluntarily  created  by 
tlie  debtor.  Sec.  60a  construed.  Coder  v. 
Arts  [C.  C.  A.]  152  F.  943.  modifying.  In  re 
Armstrong,  145  F.  202.  Mortgage  to  secure 
repayment  of  misappropriated  trust  funds 
lield  a  preference.  Smith  v.  Au  Gres  Town- 
ship,   Mich.    [C.    C.  A.]    150    F.    257. 

79.  Evidence  held  to  show  that  corpora- 
tion was  insolvent  at  date  of  transfer  of  its 
machinery,  etc.  In  re  Arkonia  Fabric  Mfg. 
Co.,  151  F.  914. 

SO.  Conveyance  of  fatlier  to  same  claims 
of  sons  held  not  a  preference.  Merrill  v.  Hus- 
s,  y.  101  Me.  439,  64  A.  819.  Conditional  sale 
recorded  within  four  month  period  void  as  to 
trustee  in  North  Carolina.  In  re  Builders' 
Lumber  Co.,  148  F.  244.  Where  there  had 
been  no  effective  transfer  of  certain  insur- 
ance money  to  a  creditor  until  the 
money  was  in  fact  paid  which  was  within 
tlie  four  month  period,  held  the  amount 
so  paid  constituted  a  voidable  preference. 
Long  v.  Farmers'  State  Bk.  [C.  C.  A.]  147 
F.  360.  Transfer  of  property  for  past  con- 
sideration and  wltliin  10  days  of  the  filing 
of  the  petition  held  voidable  as  a  preference. 
In  re  Gesas  [C.  C.  A.]  146  F.  734.  Where 
mortgage  was  not  recorded  until  within 
four  months  and  mortgagors  were  permit- 
ted to  remain  in  possession  and  sell  in 
usual  course  of  trade,  mortgage  was  void. 
Mitchell  V.  Mitchell,  147  F.  280.  Giving  of 
possession  under  bill  of  sale  or  mortgage  exe- 
cuted prior  to  four  months  period  not  witliin 
act.  Mower  v.  McCarthy,  79  Vt.  142,  64  A. 
578;  Fisher  v.  Zollinger  [C.  C.  A.]  149  F.  54. 
A  duly  recorded  chattel  mortgage  on  after 
acquired  property  under  the  laws  of  Ohio 
is  valid  as  between  the  parties  and  becomes 
a  valid  lien  as  of  its  date  as  against  the 
mortgagor's  general  creditors  when  the  prop- 
erty is  taken  into  possession  by  the  mort- 
gagee. Hence  such  taking  of  possession 
within  the  four  month  period  does  not  ope- 
rate as  a  preference  or  the  creation  of  a  lien 
within  such  period.  Fisher  v.  Zollinger  [C. 
C.  A.]  149  F.  54.  Mortgagee  under  unfiled 
chattel    mortgage    taking    possession    within 


tlie  four  month  period  cannot  hold  the  prop- 
erty as  against  the  mortgagor's  trustee. 
Cornelius  v.  Boling,  18  Okl.  469,   90  P.  874. 

81.  Where  broker  bought  stock  on  a  mar- 
gin held  he  held  same  as  pledgee  to  secure 
advances  made  by  liim  and  licnce  the  custo- 
mer not  being  a  creditor,  a  transfer  to  him 
within  the  four  month  period  is  not  preferen- 
tial. Richardson  v.  Shaw  [C.  C.  A.]  147  F. 
659.  Wliere  three  days  before  closing  of 
bank  its  receiving  and  paying  teller,  witla 
full  knowledge  of  the  bank's  insolvency,  paid 
himself  an  amount  claimed  by  liim,  lield  a 
preference.     In  re  Plant.  148  F.  37. 

82.  Under  Civ.  Code  La.  art.  2446,  and  the 
decisions  of  that  state,  a  transfer  of  realt.v 
by  an  insolvent  to  his  wife  within  the  four 
month  period  if  made  in  good  faith  and  of 
property  not  exceeding  in  value  the  total 
property  of  the  wife  does  not  constitute  a 
preference.  Gomila  v.  Wilcombe  [C.  C.  A.] 
151  F.  470.  An  insolvent  corporation  occu- 
pying leased  premises  does  not  commit  an 
act  of  bankruptcy  by  permitting  its  property 
on  sucli  premises,  which  is  subject  to  a 
mortgage  given  to  secure  its  bonds,  to  be 
sold  for  past  due  rent  under  a  distress  war- 
rant, the  rent  being  made  by  the  state  stat- 
ute a  lien  upon  the  premises.  Riclimond 
Standard  Steel,  Spike  &  Iron  Co.  v.  Allen. 
[C.  C.  A.]  148  F.  657.  Where  within  the  four 
month  period  the  bankrupt  executed  a  bill 
of  sale  of  his  stock  of  merchandise  to  a  cred- 
itor, who  executed  contemporaneously  an  in- 
strument whereby  he  agreed  to  realize  tlif/ 
best  prices  obtainable  for  the  merchandise, 
and  the  merchandise  was  sacrificed  for  the 
benefit  of  the  creditor,  who  obtained  full 
value  for  his  claim,  held  a  preference.  Bel- 
knap  &   Co.   V.   Lyell    [Miss.]    42   So.    799. 

83.  Knowledge  of  bank  collecting  note 
lield  imputable  to  owner  of  note.  Hooker  v. 
Blount  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  993. 
97  S.  W.  1083.  In  order  to  make  the  words 
"or  his  agent  acting  therein"  applicable,  the 
person  whose  knowledge  is  to  be  imputed 
to  another  must  be  an  agent  (McNaboe  v,  Co- 
lumbian Mfg.  Co.  [C.  C.  A.]  153  F.  967),  au- 
thorized and  empowered  to  act  in  respect 
of  the  preference,  and  must  actually  perform 
the  duties  of  his  agency  in  respect  of  tlie 
preference  (Id.).  Where  president  of  bank- 
rupt corporation  was  also  agent  of  defend- 
ant corporation  and  stole  money  of  latter 
and  put  to  the  use  of  the  bankrupt  corpora- 
tion, held  restoration  of  such  money  from 
funds  of  bankrupt  corporation  was  not  a 
preference.  Id. 

84.  Coder  v.  Arts  [C.  C.  A.]  152  F.  943, 
modifying.  In  re  Armstrong,  145  F.  202;  Cum- 
mings  V.  Kansas  City  Wliolesale  Grocery  Co., 
123  Mo.  App.  9,  99  S.  W.  470;  Ridge  Ave.  Bk. 
V.    Studheim    [C.    C.    A.]    145    F.    798;    Hussey 
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rujit  to  prefer  is  essential.*^  The  words  '•such  person"  refer  either  to  the  person  re- 
ceiving the  preference  or  the  person  who  is  benefited  thereby.*®  If  the  party  receiv- 
ing tlie  preference  is  without  the  jurisdiction  of  the  court,  and  person  benefited 
thereby  is  within  the  jurisdiction  of  the  court,  the  trustee  may  proceed  against  the 
hitter.*"  It  is  only  where  new  sales  succeed  papnents,  and  the  net  result  is  to  i'li- 
crease  the  value  of  the  estate,  that  paj-nients  made  by  an  insolvent  debtor  on  a  run- 
ning account  are  not  to  be  considered  as  preferences.**  Wliere  transferee  pays  a 
present,  fair  consideration  for  the  property,  there  is  no  preference.*®  The  restoration 
of  stolen  money  to  one  who  is  in  entire  ignorance  of  the  theft  and  restoration  is  not  a 
preference.®**  AMiere  a  preference  consists  in  a  transfer,  the  period  of  four  months 
does  not  expire  until  four  months  after  the  date  of  recording,  if  by  law  such  record- 
ing is  required.®^     "Eequired"  as  here  used  has  reference  to  the  character  of  the  in- 


V.   Richardson-Roberts   Dry   Goods   Co.    [C.   C. 
A.]    148    F.    598.     When    one    engaged    princi- 
pally   in    farming    made    statements    showing 
that    he    was    solvent    and    gave    a    mortgage 
upon  a  large  part  of  his  lands  for  $98,503.32  \ 
to    secure    a    pre-existing    debt    within    four 
months   before   filing  a  voluntary   petition   in  ' 
bankruptcy,    and   the   creditor   then   advanced 
him    several    thousand    dollars    without    secu- 
rity,   held    creditor    did    not    have    reasonable  i 
cause   to   believe   a   preference   was   intended. 
Coder  v.  Arts   [C.  C.  A.]   152  F.  943.     Modify- 
ing,  In   re   Armstrong,    145   F.   202.      Notice   of 
facts  which  would  incite  a  person  of  reason- 
able   prudence    to    an    inquiry    under    similar 
circumstances     is     notice     of     all    .the     facts 
whicli    a    reasonably    diligent    inquiry    would 
develop.     Code  v.  McPherson   [C.  C.  A.]  152  F. 
951.     Mortgage  on  practically  all  of  debtor's 
unincumbered    property    held,    under   the   cir- 
cumstances, to  give  creditor  reasonable  cause  ; 
to  believe  a  preference  was  intended.  Id.     As 
to  reasonable  cause  to  believe  tliat  a  prefer- 
ence was  intended  where  mortgagor  of  chat-  , 
tels  retains  possession   until  within  the  four  i 
month  period,  see  Mower  v.  McCarthy,  79  Vt.  1 
142,    64    A.    578.      Cummings    v.    Kansas    City  I 
Wholesale  Grocery  Co.,   123  Mo.  App.   9,   99  S. 
W.  470.     Mere  fact  of  transfer  will  not  war-  j 
rant    an    assumption    that    the    creditor    had  I 
reasonable    cause    to    believe    that    a    prefer-  \ 
ence  was  intended.     Kowledge  that  debtor  is  , 
not  meeting  obligations  promptly  is  not  suf- 
ficient   to    give    one    reasonable    cause    to    be- 
lieve  a    preference   was    intended.      Arkansas 
Nat.  Bk..  Sparks   [Ark.]   103  S.  W.   626.     Evi- 
dence held   insufficient  to  show  that  creditor  i 
had  knowledge  of  debtor's  insolvency  or  rea-  < 
sonable    cause    to    believe    a    preference    was 
intended.     Id.     It  is  not  enough  that  a  cred- 
itor   has    some    cause    to    suspect    the    insolv- 
ency of  his  debtor,  but  he  must  have  such  a 
knowledge  of  facts  as  to  induce  a  reasonable 
belief  of   his   debtor's   insolvency  in   order  to 
invalidate    the    security.      Id.      Where    young 
woman  of  no  business  experience  had  money 
on  deposit  with  uncle  in  his  business  and  he 
sent    her    check    stating    that    he    could    no 
longer  use  the  money,  held  she  did  not  have 
reasonable  cause  to  believe  a  preference  was 
intended.       Wright    v.    Sampter,     152    F.     196. 
Creditor  at  the  time  of  receiving  the  prefer- 
ence must  have  had  knowledge  of  such  facts 
as  afforded  him  reasonable  ground  to  believe 
that    a    preference    was    intended.      Arkansas 
Nat.  Bk.  V.   Sparks    [Ark.]    103   S.   W.   626.      In 
an  action  to  set  aside  a  preference,  the  bur- 
den is  on  the  trustee  to  show  that  the  credi- 


toi-  accepted  the  preference  with  knowledge 
of  the  insolvency  of  bankrupt  or  had  reason- 
able ground  to  believe  that  a  preference  was 
being  intended.  Id.  "\^'here  a  new  creditor 
of  bankrupt  sent  attorney  to  investigate  the 
condition  of  his  debtor  and  on  investigation 
was  assured  by  the  bankrupt  that  he  was 
solvent,  held  the  taking  by  the  attorney  of  a 
chattel  mortgage  to  secure  his  client's  claim 
was  not  a  preference.  Hussey  v.  Richardson- 
Roberts  Dry  Goods  Co.  [C.  C.  A.]  148  F.  59s. 
Finding  that  creditor  had  reasonable  cause 
to  believe  tliat  a  preference  was  intended 
held  sustained  by  the  evidence.  Barker  v. 
Black  [C.  C.  A.]  151  F.  18,  afg.  143  F.  560. 
Chattel  mortgage  covering  all  bankrupt's 
personal  property  and  given  nine  days  be- 
fore the  adjudication  and  while  he  was  in- 
solvent held  voidable,  the  creditor  liaving 
ceased  selling  him  goods  some  time  before, 
pressed  payment,  had  checks  dishonored, 
etc.  Pittsburgh  Plate  Glass  Co.  v.  Edwards 
[C.  C.  A.]  148  F.  377.  In  order  that  knowl- 
edge of  insolvency  by  the  debtor  may  give 
rise  to  an  intent,  on  his  part,  to  prefer  it  is 
essential  that  he  have  such  knowledge  at 
the  time  of  the  transfer.  Galveston  Dry 
Goods  Co.  V.  Frienkel  [Tex.  Cov.  App.]  103 
S.   W.   224. 

85.  Intent  to  prefer  is  by  bankrupt  essen- 
tial. Goodlander-Robertson  Lumber  Co.  v. 
Atwood  [C.  C.  A.]  152  F.  978.  An  intent  to 
prefer  is  an  intent  that  some  particular  cred- 
itor shall  receive  a  greater  percentage  of  his 
debts  than  other  creditors  of  the  same  class. 
Id.  Where  bankrupt  at  time  of  making 
payment  was  indebted  to  the  extent  of 
$20,000  and  had  assets  of  only  about  $1,500, 
but  possessed  a  knowledge  of  a  technical 
business  and  a  valuable  good  will  and  did 
not  contemplate  quitting  business,  held  no 
intent  to  prefer.  Id.  See  note  7  C.  L.  406, 
n  72. 

86.  In  re  Sanderson,  149  F.  273.  Surety 
on  notes  held  one  "benefited  by"  preference. 
Id. 

87.  In    re    Sanderson.    149    F.    273. 

88.  Joseph  Wild  &  Co.  v.  Provident  Life 
&  Trust  Co.  [C  C.  A.]  153  F.  562,  afg.  In  re 
AVatkinson,   146  F.   142. 

89.  Weeks  v.  Spooner,  142  N.  C.  479,  55  S. 
E.    432. 

90.  McMaboe  v.  Columbian  Mfg.  Co.  [C.  C. 
A.]    153   F.    967.' 

91.  In  re  Reynolds,  153  F.  295.  Act  1898, 
§  13,  has  no  application  to  a  lien  given  by 
an  oral  chattel  mortgage.  Mower  v.  Mc 
earthy,    79    A't.    142,    64    A.    57S.       Failure    to 
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stnmient  rather  than  to  the  particular  individuals  who  may  or  may  not  be  affected  by 
an  unrecorded  instrument.''-  For  a  going  concern,  when  unable  to  pay  all  its  debts, 
to  use  a  part  of  its  assets  to  pay  current  expenses  does  not  constitute  a  preference.''''' 
An  adjudication  of  bankruptcy  based  on  the  ground  that  a  certain  transfer  is  a  pref- 
erence is  not  conclusive  of  its  being  voidable  by  the  trustee."^  A  preferential  payment 
on  a  note  being  adjudged  to  be  such  does  not  extinguish  the  note  as  to  indorsers  or 
.  sureties.^^  Vacation  of  a  sale  by  the  bankrupt  will  not  restore  the  vendee  to  his  pre- 
vious status  as  mortgagee.®®  The  trustee  may  recover  preferential  transfers,^"  though 
there  are  no  creditors  entitled  to  bring  creditors'  suit.®^  A  preferential  transfer  is 
not  validated  b}^  the  fact  that  it  was  executed  in  the  performance  of  a  contract  to  do 
so  made  more  than  four  months  before  the  filing  of  the  petition.^"  A  conditional  sale 
contract  being  void  as  to  the  trustee,  its  record  after  the  filing  of  the  petition  and  be- 
fore the  adjudication  is  insufficient.^ 

§  11.  Collection,  reduction  to  possession,  and  protection  of  properli/.  .1. 
Discoverij.- 

(§  11)  B.  Compellin;/  surrender  bij  hanlcrupt.^ — Bankruptcy  courts  liavc 
summary  jurisdiction  to  compel  the  surrender  of  concealed  assets,*  and  may  refer  a 
petition  for  an  order  requiring  a  bankrupt  to  turn  over  money  or  property  to  a  special 
master  for  hearing  and  an  examination  of  the  bankrupt.^  Order  will  issue  as  to  prop- 
erty in  his  possession  or  under  his  control.®  A  seller  of  goods  rescinding  for  fraud  is 
not  entitled  to  the  benefit  of  a  summary  order  obtained  by  the  trustee  compelling  the 
ijankrupt  to  surrender  the  property,'^  but  his  only  right  cognizable  in  bankruptcy  is  to 
liquidate,  as  the  court  may  direct,  his  claim  against  the  estate  for  tlie  goods  not 
recovered.^  A  proceeding  to  enforce  obedience  to  an  order  requiring  the  bankrupt  to 
surrender  property  to  the  trustee  is  criminal  in  character,  and  a  finding  that  the 
banlvrupt  is  in  contempt  should  be  reached  only  on  evidence  which  induces  belief 
beyond  a  reasonable  doubt."  In  such  connection  the  denial  of  the  bankrupt  is  not 
conclusive,  but  is  entitled  to  due  weight  in  connection  with  the  other  evidence  and 
circumstances  shown."    The  evidence  showing  bevond  a  reasonable  doul)t  that  tlie 


record  a  deed  or  mortgage  given  as  security 
until  after  the  bankruptcy  of  the  grantor 
does  not  create  a  preference,  Civ.  Code  Cal. 
§  1217  providing  that  an  unrecorded  instru- 
ment is  valid  as  between  the  parties  thereto 
and  those  that  have  notice  thereof.  In  re 
Mcintosh  [C.  C.  A.]  150  F.  546.  Chattel  mort- 
gage given  in  Ohio  to  secure  an  antecedent 
debt  whicii  though  given  before  the  four 
month  period  is  not  recorded  until  after- 
wards constitutes  a  preference.  Loeser  v. 
Savings  Deposit  Bk.  &  Trust  Co.  [C.  C.  A.] 
148  F.  975.  A  state  statute  which  requires  a 
conveyance  or  transfer  to  be  recorded  in 
order  to  be  effectual  as  against  any  class  or 
classes  of  persons  is  a  law  by  which  such 
recording  is  "required"  within  the  meaning 
of  the  bankruptcy  act.  Ohio  law  construed. 
Id.  Correction  of  defect  which  affects  only 
right  to  record  allowed  after  bankruptcy. 
In  re  International  Mahogany  Co.  [C.  C.  A.] 
147  F.  147. 

S>2.     In  re  Reynolds,   153  F.   295. 

S)3.  Paid  president's  salary.  Richmond 
Standard  Steel  Spike  &  Iron  Co.  v.  Allen  [C. 
C.  A.]   148  F.  657. 

04.  Issue  of  reasonable  cause  to  believe 
that  a  preference  is  intended  Is  not  involved 
in  the  one.  Hussey  v.  Richardson-Roberts 
Dry  Goods  Co.  [C.  C.  A.]  148  F.  598. 

05.  Hooker  v.  Blount  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.   993,   97   S.  W.   1083. 


06.  Railton  v.  Chicago  Title  &  Trust  Co., 
125  111.  App.  617. 

07.  In  re  Ansley  Bros.,  153  F.  983. 

08.  Mitchell  v.  Mitchell,  147  F.  280. 

00.  In  re  Great  Western  Mfg.  Co.  [C.  C. 
A.]   152  F.  123. 

1.  So  held  where  property  was  in  the 
hands  of  a  receiver.  Bradley  v.  McAfee,  149 
P.   254. 

2.  See   5   C.   L.   386. 

3.  See  7  C.  L.  409. 

4.  Where  bankrupts  claimed  that  money 
drawn  out  had  been  used  to  pay  for  dia- 
monds claimed  to  have  been  smuggled  by 
seller  and  hence  were  not  entered  on  the 
books,  iield  evidence  warranted  order  requir- 
ing them  to  pay  over  money  as  concealed 
assets.  In  re  Weinreb  [C.  C.  A.]  146  F.  243. 
Summary  order  compelling  surrender  must 
be  on  evidence  that  property  is  in  possess- 
ion or  under  control  of  bankrupt  at  time  pro- 
ceedings to  surrender  were  brought.  In  re 
Barton   Bros.,    149   F.    620. 

5.  In  re  Herskovitz,  152  F.  316. 

6.  So  held  where  he  sold  property  and 
paid  proceeds  to  wife.  In  re  Eddleman,  154 
F.  160.  Order  held  not  issuable  as  to  pro- 
ceeds of  sale  of  property  paid  to  liis  wife 
and  which  it  was  affirmatively  .sh(5wn  she 
had  used  to  pay  off  notes  of  her  own.  Id. 

7.  8.     In  re  Eliowlch,   148  F.   510. 

9.  10,  11.     Moody  v.  Cole,   148  F.  295. 
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l)ankrupt  is  in  contempt,  the  court  should  exercise  tlie  power  of  commitment  and  not 
compel  the  trustee  to  resort  to  a  plenary  suit.^^  But  if  a  criminal  prosecution  is 
pending  against  him  for  the  same  acts,  he  will  not  l^e  committed  until  such  prosecu- 
tion is  disposed  of.^- 

(§  11)  C.  Property  in  the  possession  of  officer  appointed  hy  state  courts^' 
Where  firm  propert}^  is  held  by  a  receiver  appointed  in  a  suit,  in  a  state  court  by  a 
creditor  of  a  partner,  and  it  becomes  evident  that  the  firm  property  is  insufficient  to 
pa}-  firm  debts,  the  receiver  should  turn  over  the  property  to  a  trustee  in  bankruptcy 
of  the  firm  subsequently  appointed  ;^*  but,  if  a  balance  will  remain  after  the  payment 
of  the  firm's  debts,  the  receiver  should  wind  up  the  business  so  far  as  to  determine 
the  value  of  defendant's  interest  and  pay  the  amount  of  such  interest  to  plaintiff  so 
far  as  is  necessary  to  satisfy  his  demand,  and  turn  the  balance  over  to  the  trustee.^^ 
If  it  cannot  be  determined  whether  a  balance  will  remain  after  payinent  of  firm  debts, 
the  trustee  may  become  a  party  to  the  original  suit,  and  the  receiver  should  wind  up 
the  business,  and  then  final  action  can  be  taken  in  the  manner  stated.^"  In  any  event 
tlie  receiver's  proper  fee  for  his  services,  and  Ms  disbursements,  should  be  ascertained 
and  he  should  not  be  ordered  to  turn  over  the  property  in  his  hands  to  the  trustee 
until  these  have  been  paid  either  out  of  the  fund  or  otherwise.^' 

(§  11)  D.  Summary  proceedings  against  third  persons}^ — A  court  of  bank- 
ruptcy has  jurisdiction  by  a  summary  order  to  compel  the  return  of  property  foicibly 
taken  from  the  possession  of  its  receiver  or  a  trustee,^®  and  may  interfere  summarily 
to  compel  an  intermeddler  with  its  possession  to  desist  and  restore  the  status  quo.-" 
And  the  court  may  thus  interfere  either  of  its  own  motion  or  upon  the  complaint  of 
the  bankrupt  or  some  other  interested  person,^^  but  it  has  no  Jurisdiction  to  thus 
counsel  an  adverse  claimant  to  surrender  the  property--  unless  such  person  holds  it  as 
a  mere  cover  or  receptacle,-^  but  it  may  summarily  determine  conflicting  claims  to  all 
that  bankrupt  has  in  possession,^*  and  unauthorized  surrender  of  possession  by  the 
trustee  does  not  impair  such  right. -^  The  trustee  may  apply  to  the  court  for  an 
order  directing  the  attorney  of  the  banlo-upt  to  pay  over  funds  in  his  hands  belonging 
to  the  bankrupt,  subject  to  the  attorney's  right  to  have  the  amount  due  him  and 
claimed  as  a  lien  deducted  therefrom.-''  There  is  no  provision  for  summary  proceed- 
ings or  for  auxiliary  or  ancillary  proceedings  in  another  court  of  bankruptcy  in  aid 
of  the  bankruptcy  court  that  made  the  adjudication  and  has  charge  of  the  bankrupt's 
estate.^^ 

(§11)  E.  Actions  to  collect  or  reduce  the  property  to  the  trustee's  posses- 
sion.-'^-— The  right  to  sue  for  and  subject  to  the  payment  of  the  bankrupt's  debts  such 
property  is  vested  alone  in  the  trustee,  and  failure  of  the  trustee  to  bring  such  suit 
within  the  time  prescribed  by  law  does  not  transfer  the  right  to  do  so  to  the  creditor,-^ 
and  creditors  cannot  sue^**  except  by  his  consent.^^     Subject  to  the  exceptions  made 

12.  Indictment  in  state  court  for  embez-  parent  assent  of  the  bankruptcy  court  va- 
zlement.  In  re  Hooks  Smelting  Co.,  146  F.  cated  premises  of  which  a  third  party  is 
336.  claiming'    possession,    and    such    third    person 

13.  See  7  C.  L.   410.  has  thereupon  made  peaceable  entry  thereon, 

14.  15,  16,  17.  Gay  v.  Ray  [Mass.]  80  X.  E.  a  subsequently  appointed  trustee  cannot  re- 
0,93.  take     possession     by     summary     proceedings. 

15.  See  7  C.  L.   410.  i  In    re  Rothschild    [C.   C.  A.]    154   F.   194. 

19.  In  re  Landis,  151  F.  896.  23.     In   re   Friedman,    153   F.   939. 

20.  In  re  Home  Discount  Co.,  147  F.  538.  24,  25.  In  re  Schermerhorn  [C.  C.  A.]  145 
Filing  of  a  void  assignment  of  future  wages    F.  341. 

after  adjudication  held  invasive  of  the  poss-        26.     In  re  Klein,   101  N.  T.   S.   663. 
ession  of  the  court.     Id.  27.     Hull  v.  Burr  [C.  C.  A.]   153  F.  945. 

21.  In   re   Home  Discount  Co.,    147   F.    538.         28.     See  7  C.  L.  411. 

22.  Morning  Tel.  Pub.  Co.  v.  Hutchinson  29.  Ruhl-Koblegard  Co.  v.  Gillespie,  Gl  W. 
Co.,   146  Mich.   38,   13  Det.  Leg.  N.   701,   109  N.  Va.  584,  56  S.  E.  898. 

\V.    42.     V^''here    a   receiver   has   with    the   ap-  1       30.     A  creditor  of  one  discharged  in  bank- 
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b}-  the  ameiidincnt  of  1903,  the  trustee  is  vested  with  all  the  rights  and  title  of  the 
bankrupt,  as  Avell  as  with  the  rights  of  the  bankrupt's  creditors,  and,  when  he  seeks  to 
enforce  rights  or  to  recover  property  in  another  district  outside  of  the  territorial  ju- 
risdiction of  the  court  which  appointed  him,  he  stands  in  the  position  of  those  whose 
rights  he  has  acquired,  and  can  resort  onl}^  to  the  same  courts,  state  or  federah  and 
is  confined  to  the  same  remedies.^-  He  may  recover  any  interest  in  the  bankrupt's  es- 
tate as  it  existed  at  the  time  of  the  filing  of  the  petition.^^  Thus  he  may  sue  in  trover 
for  a  conversion  of  goods  occurring  before  or  after  bankruptcy,  and  in  a  declaration 
mav  join  a  count  upon  the  bankrupt's  title  and  a  count  upon  the  trustee's  title,"^  i>m 
where  he  declares  solely  upon  his  own  title,  a  variance  in  that  the  evidence  shows 
title  to  have  been  in  the  bankrupt  at  the  time  of  the  conversion  may  be  waived.^^  He 
may  properly  be  directed  to  institute  a  suit  to  recover  assets  on  petition  of  a  creditor 
and  the  giving  of  a  bond  by  the  latter  to  protect  the  estate  from  liability  for  costs  and 
expenses.^''  The  trustee  may,  without  an  order  of  court  or  other  direction,  institute 
suits  for  the  purpose  of  collecting  and  reducing  to  money  property  of  the  estate,^'  and 
this  includes  the  right  to  enforce  payment  of  unpaid  subscriptions  of  the  stockholders 
of  a  bankrupt  corporation,"-  ])ut  not  the  right  to  enforce  the  stockholder's  double  lia- 
))ilit3\^^  Wliere  the  trustee  desires  to  enforce  unpaid  stock  liabilities,  it  is  proper  for 
him  to  file  a  petition  in  the  bankruptcy  court  for  an  order  directing  him  to  make  an 
assessment  and  call  upon  the  unpaid  stock  of  the  corporation  for  the  purpose  of  pay- 
ing its  debts.*"  In  order  to  determine  whether  such  an  order  should  l)e  made  it  is 
necessary  for  the  court  to  decide  whether  any  particular  share  has  been  fully  paid  for 
or  not,  and  whether  the  corporate  indebtedness  exceeds  its  assets,  and  what  is  the 
amount  of  its  indebtedness.*^  In  such  case  the  corporation's  indeljtedness  may  prop- 
erly be  proved  by  presentation  of  the  proofs  of  claim.*-  The  assessments  are  collec- 
table by  plenary  suits,*^  and  hence  the  order  authorizing  the  trustee  to  levy  an  assess- 
ment should  not  provide  for  execution  against  the  stockholders  for  the  respective 
amounts  found  due  on  such  assessment.**  The  judgment  of  the  bankruptcy  suit  on 
such  questions  is  res  judicata,  in  an  action  by  the  trustee  to  recover  the  assessment 
levied.*^  As  to  whether  demand  is  prerequisite  to  suit  for  a  preference,  the  cases  are 
in  conflict,*®  but  failure  to  make  it  is  in  any  event  waived  by  answer  asserting  right 
in  defendant.*'  An  order  in  summary  proceedings  refusing  to  compel  third  person 
to  turn  over  property  alleged  to  be  in  his  possession  or  under  his  control  is  no  bar  to 
an  action  by  the  trustee  against  such  third  person  on  the  ground  that  the  property 
was  fraudulently  transferred  to  him.*^  The  discharge  of  the  bankrupt  in  no  way 
])recludes  a  trustee  from  recovering  property  which  the  banlcrupt  has  fraudulently 
t  ransf  erred.*** 

luptcy  cannot  maintain  a  suit  to  set  aside  an  sonting  in  writing-  to  tlie  assignment,   plain- 
alleged    fraudulent   transfer    of   the   property  tiff  acquired  the  right  to  sue  thereon.  Id. 
of  the  bankrupt,  although  such  transfer  may  32.     Hull  v.  Burr   [C.  C.  A.]   153  F.  945. 
have    been     made    more    than     four    months  33.     Cornelius  v.  Boling,   18  Okl.   469,   90  P. 
prior   to    the    filing   of   the    petition    in    bank-  874. 

ruptcy.     Ituhl-Koblegard   Co.    v.    Gillespie,    61  34.     Burns  v.  O'Gorman  Co.,  150  F.  226. 

W.  Va.  584,  56  S.  E.  898.  35.     So  held  where  case  was  tried  and  sub- 

31.     In    an    action   on   a   claim   assigned   by  mitted  without   objection.     Burns   v.   O'   Gor- 

bankrupts   with    the    consent    of    the    trustee,  man  Co.,  150  F.  226. 

defendants,    not    having    jiaid    for    the    goods,  36.     In    re   Bailey,    151   F.    953. 

could   not  assert   the   right  of   the   trustee   to  37,   38.  39.     Tiger   Shoe   Mfg.    Co.'s   Trustee 

the    claim    as    against    the    title    acquired    by  v.    Shanklin    fKy.]    102    S.    W.    295. 

plaintiff     with     the     trustee's     consent.     Old-  40,  41,  42.  43.  44,  4."..     In  re  Remington  Au- 

mixon  v.  Severance,  104  N.  Y.  S.  1042.     Where  tomobile  &  Motor  Co.   [C.  C.  A.]   153  F.  345. 

partners,  adjudicated  bankrupts  as  individu-  46.     See  7  C.  L.  411,  n  30. 

als,  scheduled  a  partnership  claim  for  goods  47.     Eau    Claire   Nat.    Bk.    v.   Jackman,    204 

sold,    and,    after    the    trustee    had    sued    on    it  U.   S.    522,   51   Law.    Ed.   596. 

and  been  nonsuited,  they  assigned  it  as  part-  48.     Murray   v.   Joseph.    146    F.    260. 

n«rs.    but    in    their    individual   names,    to    one  49.     Hunt    v.     Doyal     [Ga.]     57    S.    E.     489. 

who  assigned  it  to  plaintiff,  the  trustee  con-  Where,   in  a  suit  by  a  judgment  creditor   to 
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Jurisdiction.^'^ — Tlie  trustee's  action  to  recover  preferential  transfers  will  lie  in 
any  court  of  equity^'^  if  the  trustee  has  exliausted  his  legal  remedy.^^  Courts  of  bank- 
ruptcy are  created  by  statute,  and  they  have  no  jurisdiction  except  that  conferred  by 
statute,  either  expressly  or  by  implication."^  Except  on  consent  ^*  or  to  maintain  the 
trustee's  possession  and  title,"^  they  have  no  jurisdiction  except  in  suits  to  recover  a 
preference  or  set  aside  a  transfer  as  fraudulent/®  of  a  controversy  at  law  or  in  equity 
between  the  trustee  and  an  adverse  claimant  of  the  bankrupt's  property,'^  unless  the 
transfer  is  such  as  any  creditor  of  the  bankrupt  might  liave  avoided  it."*  Such 
equity  jurisdiction  as  they  have  is  concurrent  with  the  state  courts,"^  though  the  va- 
lidity of  all  other  claims  against  the  bankrupt,  and  the  question  whether  others  have 
received  voidable  preferences  and  have  not  been  required  to  surrender  them,  cannot 
be  litigated  in  a  suit  in  a  state  court  to  avoid  an  alleged  unlawful  preference.''**  An 
action  by  the  trustee,  where  the  complaint  asks  a  money  judgment  only,  to  recover  a 
preferential  pannent,  is  an  action  at  law,*'^  to  recover  on  an  implied  contract,®-  and 
this  is  true  regardless  of  the  method  in  which  the  preferential  payment  Avas  made."" 

Limitations. — The  two  years"  limitation  prescri1)ed  by  Rev.  St.  §  5057  for  suits 


set  aside  certain  fraudulent  conveyances,  de-  i 
fendants    pleaded    their    discharge    in    bank- 
ruptcy as  a  bar,  such  plea  was  properly  met  i 
by  an  amendment  to  the  bill  alleging'  that  the  I 
lien    under    the    judgment    souglit    to    be    en-  i 
forced  was  acquired  more  tlian   four  nionths  I 
before  the  filing  of  the  bankruptcy  petition. 
Erunson  v.   Rosenheim   [Ala.]   43   So.   31. 
.'O.     See  7  C.  L.  411. 

51.  In  re  Plant,  148  F.  37;  Parker  v.  Black 
[C.  C.  A.]  151  F.  18,  afg.  143  F.  560.  An 
action  by  the  trustee  asking  that  a  certain 
Viill  of  sale  by  the  bankrupt  be  declared  a 
mortgage,  and  that  a  subsequent  confirming 
bill  of  sale  be  set  aside  as  perferential  and 
void  as  to  the  trustee,  is  properly  brought  in 
equity.  Lesser  v.  Bradford  Realty  Co.,  116 
App.  Div.   23  2,   101  K.  Y.  S.   571. 

52.  Brock  v.  Oliver  [Ala.]  43  So.  357. 

53.  Hull  V.  Burr  [C.  C.  A.]  153  F.  945. 
Under  the  act  as  amended  the  bankruptcy 
court  has  Jurisdiction  of  a  suit  by  a  trustee 
to  set  aside  an  alleged  fraudulent  transfer  of 
l^roperty  made  more  than  four  months  prior 
to  the  bankruptcy  both  as  to  subject-matter 
and  as  to  parties,  without  the  consent  of  the 
defendant.  Act  1898,  §§  70e  and  23b,  both  as 
amended,  construed.  Hurley  v.  Devlin,  149 
P.    2  68. 

54.  Section  23,  sub.  "P,"  construed.  Hull 
V.  Burr  [C.  C.  A.]  153  F.  945.  A  court  of 
bankruptcy  may  acquire  by  consent  of  all 
the  parties  in  interest  jurisdiction  to  deter- 
mine a  controversy  between  the  trustee  and 
an  adverse  claimant  concerning  an  indebted- 
ness to  a  third  party,  and  the  lawful  power 
to  adjudicate  all  the  claims  of  the  parties 
thereto,  and  to  enforce  their  fights  against 
eacli  other  by  decree  and  execution.  In  re 
Blake   [C.  C.  A.]   150  F.  279. 

55.  Where  a  lease  to  the  bankrupt  passed 
to  his  trustee  and  the  lessors  claimed  that 
tlie  lease  was  not  assignable  without  their 
consent,  the  court  of  bankruptcy  had  juris- 
diction of  a  proceeding  by  the  trustee,  in  the 
nature  of  a  bill  to  remove  a  cloud  on  his  title, 
to  determine  his  rigiits  in  such  leasehold 
prior  to  a  sale  tliereof.  Gazlay  v.  "U'illiams 
[C.  C.  A.]  147  F.  678.  The  bankruptcy  court 
having  possession  through  its  trustee  of  tlie 
rtal  estate  of  the  bankrupt,  it  has  jurisdic- 
tion to  determine  all  questions  in  respect  to 


title  or  liens  theron.  In  re  McMahon  [C. 
C.  A.]  147  F.  684.  Has  jurisdiction  of  peti- 
tion by  trustee  for  order  to  sell  real  estate 
free  from  a  mortgage  given  within  the  four 
month  period.  Id. 

56.  A  United  States  district  court  as  a 
court  of  bankruptcy  has  jurisdiction  either 
at  law  or  in  equity  to  set  aside  a  preference 
alleged  to  have  been  given  after  the  amend- 
ment of  the  act.  without  the  consent  of  the 
creditor  alleged  to  have  been  preferred. 
Bowman  v.  Alpha  Farms,  153  F.  380.  The 
court  of  bankruptcy  has  no  jurisdiction  of  a 
suit  to  set  aside  a  fraudulent  conveyance 
without  the  bankrupt's  consent.  Skewis  v. 
Bartliell,    152   F.   534. 

57.  Hull  V.  Burr  [C.  C.  A.]  153  F.  945. 
Has  no  jurisdiction  of  a  suit  to  recover  on 
the  ground  that  conveyance  was  in  fact  a 
mortgage.  Circuit  court  alone  of  the  Fed- 
eral courts  has  jurisdiction.  Id. 

58.  Section  70,  subd.  "e,"  as  amended,  con- 
strued.     Hull  V.  Burr   [C.  C.  A.]   153  F.  945. 

59.  A  suit  by  a  trustee  in  bankruptcy  to 
set  aside  an  unlawful  transfer  of  the  bank- 
rupt made  within  four  months  of  the  filing 
of  a  petition  in  bankruptcy,  and  to  recover 
the  property  or  the  value  thereof,  is  within 
the  jurisdiction  of  the  supreme  court  of  New 
York.  Bouton  v.  V\^heeler,  118  App.  Div.  426. 
104  X.  Y.  S.  33.  Where  mortgaged  property 
is  sold  and  by  agreement  the  lien  attaclies 
to  tlie  proceeds  which  are  placed  in  the 
hands  of  a  temporary  receiver,  such  fact  does 
not  deprive  a  state  court  of  its  jurisdiction 
of  a  suit  by  the  trustee  to  set  aside  the  mort- 
gage as  fraudulent.  Frank  v.  Vollkommer, 
205  U.  S.   521.   51  Law.   Ed.  911. 

CO.  Eau  Claire  Nat.  Bk.  v.  Jackman.  204  U. 
S.    522,    51    Law.    Ed.    596. 

61.  Cohen  v.  Small,  120  App.  Div.  211,  105 
N.  Y.  S.  287,  rvg.  104  N.  Y.  S.   412. 

62.  Municipal  court  has  jurisdiction.  Co- 
hen V.  Small,  120  App.  Div.  211,  105  N.  Y.  S. 
287,    rvg.    104   N.   Y.   S.    412. 

63.  So  held  where 'third  party  collected 
debts  of  bankrupt  and  made  the  payments 
to  the  creditor.  Cohen  v.  v  Small,  120  App. 
Div.  211,  105  N.  Y.  S.  287,  rvg.  104  N.  Y.  -. 
412. 
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between  an  assignee  in  bankruptcy  and  a  person  claiming  an  adverse  interest  is  not 
applicable  to  claims  arising  subsequent  to  the  assignment.®* 

Parties.^^ — A  trustee  appointed  for  two  bankrupts  individually,  and  for  them 
also  as  copartners  in  a  single  proceeding,  hold  but  one  office  and  may  sue  to  set  aside 
an  alleged  fraudulent  conveyance  by  the  bankrupts.'"' 

Pleading.^' — A  complaint  in  an  action  by  the  trustee  may  join  a  count  for  a 
preferential  transfer  and  one  alleging  the  transfer  was  made  fraudulent,*'*  and  causes 
of  action  to  set  aside  fraudulent  transfers  of  realty  and  personalty  may  be  joined,''" 
and  a  complaint  to  set  aside  successive  alleged  fraudulent  transfers  to  different  per- 
sons made  during  eight  years  as  a  part  of  one  fraudulent  scheme,  states  but  one 
cause  of  action.'^"  The  complaint  to  set  aside  a  transfer  must  show  the  trustee's  ap- 
pointment'^ and  the  facts  making  the  transfer  voidable,^-  but  need  not  allege  in  terms 
that  it  was  voidable.'^^  Amendments  are  allowable  as  in  other  cases.'^*  A  complaint 
to  set  aside  an  alleged  fraudulent  conve3'ance  alleging  a  cause  of  action  at  least  as  to 
some  of  the  bankrupt's  creditors,  it  is  sufficient.'^^ 

Presumptions  and  burden  of  proof;  evidence."'^ — Burden  is  on  trustee  to  show 
creditor  had  reasonable  cause  to  believe  a  preference  was  intended.'^  A  purchaser  of 
the  entire  stock  of  a  retail  merchant  is  deemed  put  upon  inquiry,  and  in  the  absence 
of  such  inquiry  is  not  deemed  a  bona  fide  purchase.'^  Evidence  of  the  value  of  the 
property  is  admissible.'''  The  mere  relation  of  mortgagor  and  mortgagee,  in  the  ab- 
sence of  evidence  of  collusion  between  them  to  defraud  the  mortgagors  creditors,  does 
not  create  such  priority  of  estate  as  entitles  the  mortgagor's  trustee  to  use  the  dechira- 
tions  of  the  mortgagor  against  the  mortgagee.^" 


«4.  Hammond  v.  V^'hittredge,  204  U.  S.  538, 
51   Law.   Ed.   606. 

65.  See  5  C.  L.  388. 

66.  ^"right  v.  Simon,  52  Misc.  360,  102  N. 
Y.  S.  1108. 

67.  See  7  C.  L.   412. 

68.  Bouton  V.  Wheeler,  118  App.  Div.  426, 
104  N.  Y.  S.  3S. 

60.     Hunt  V.  Doyal   [Ga.]   57  S.  E.   489. 

70.  Wright  v.  Simon,  52  Misc.  360,  102  N. 
Y.   S.   1108. 

71.  A  complaint  by  the  trustee  which  al- 
leges that  the  trustee  was  appointed  "by 
an  order  duly  made"  on  a  specified  date,  that 
a  petition  in  bankruptcy  was  filed  in  the  of- 
fice of  the  clerk  of  a  Federal  district  court, 
sufficiently  shows  the  capacity  of  the  trustee 
to  sue.  Code  Civ.  Proc.  §  532,  construed. 
Bouton  V.  Wheeler,  118  App.  Div.  426,  104  N. 
Y.  S.  33.  Allegations  in  petition  by  trustee 
alleging  that  defendant  had  conveyed  to  the 
bankrupt  certain  growing  timber,  had  war- 
ranted the  title,  and  alleging  breach  of  war- 
ranty, held  doubtful  and  equivocal  and  peti- 
tion subject  to  demurrer  for  failing  to  show 
facts  as  to  cutting  by  certain  third  persons. 
Dickey  v.  Gray  Lumber  Co.,  127  Ga.  468,  56 
S.  E.  481.  In  a  complaint  to  set  aside  a 
preferential  transfer,  allegations  of  the  filing 
of  the  petition  in  bankruptcy,  of  tiie  adjudi- 
cation that  tlie  grantoi'  was  a  bankrupt,  of 
the  demand  of  the  trustee  for  possession  of 
the  property  and  the  grantee's  refusal  to  de- 
liver it,  sufficiently  shows  plaintiff's  interest. 
Ijcsser  V.  Bradford  Realty  Co.,  116  App.  Div. 
212,    101    N.    Y.    S.    571. 

72.  Where  a  bill  by  a  bankrupt's  trustee 
to  recover  an  alleged  fraudulent  preference 
averred  that  a  mortgage  was  fraudulently 
given,  and  showed  that  the  mortgage  had 
been  fully  paid  and  filed  before  the  bill  was 


filed,  and  was  therefore  functus  officio,  the 
bill  was  not  maintainable  under  Code  1896. 
§818,  as  abill  to  set  aside  a  fraudulent  con- 
^'eyance  or  transfer.  Brock  v.  Oliver  [Ala.] 
43  So.  357.  A  complaint  in  a  suit  to  set  aside 
a  preferential  transfer  alleging  that  the  lat- 
ter was  "intended  to  and  did  create  a  prefer- 
ence in  favor  of  defendant  *  •  *  and 
thereby  secured  to  it  a  greater  percentage  of 
its  debt,"  etc.,  held  a  sufficient  allegation 
that  the  "enforcement"  of  the  transfer  would 
enable  defendant  to  obtain  a  greater  percent- 
age of  its  debt.  Lesser  v.  Bradford  Realty 
Co.,  116  App.  Div.   212,  101  N.  Y.  S.  571. 

73.  Lesser  v.  Bradford  Realty  Co.,  116  App. 
Div.   212,   101   N.  Y.  S.   571. 

74.  In  an  action  by  the  trustee  against  the 
bankrupt  and  his  chattel  mortgagee,  held, 
after  judgment  in  favor  of  plaintiff,  to  per- 
mit plaintiff  to  amend  his  complaint  by  in- 
serting an  allegation  that  the  "assets  in 
plaintiff's  hands  were  at  the  commencement 
of  this  action,  and  are  at  the  present  time, 
and  have  been  during  the  period  of  his  trust, 
insufficient  to  pay  all  creditors."  Lellman  v. 
Mills   [Wyo.]   87  P.  985. 

75.  Treseder  v.  Burgor,  130  Wis.  201,  109 
K.  W.   957. 

76.  See   7   C.  L.   412. 

77.  Calhoun  County  Bk.  v.  Cain  [C.  C.  A.] 
152  V.  983. 

78.  In    re    Knopf,    146    F.    109. 

79.  Suit  by  trustee  to  set  aside  conveyance 
bv  the  bankrupt  to  his  wife  as  in  fraud  of 
creditors.     Hunt  v.  Doyal   [Ga.]    57  S.   E.   489. 

80.  Mower  v.  McCarthy,  79  Vt.  142,  64  A. 
578.  In  an  action  by  a  mortgagor's  trustee 
in  bankruptcy  to  recover  personal  propert.v 
from  the  mortgagee,  a  declaration  of  the 
mortgagor  soon  after  he  went  into  business 
that  the  mortgagee  had  loaned  him  $5,000  or 
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Trial  and  judgment.^'^ — In  a  suit  in  equity  to  recover  a  preference,  the  facts  not 
Ijeing  disputed,  defendant  is  not  entitled  to  a  jury  trial.*-  As  in  other  cases,  in- 
structions are  construed  as  a  whole. ^^  Where  a  bill  to  recover  an  alleged  preference 
contains  a  prayer  for  general  relief,  the  court  is  not  limited  to  the  entry  of  a  money 
judgment  against  the  preferred  creditor  but  is  authorized  to  issue  an  order  command- 
ing him  to  turn  the  property  or  money  over  to  the  trustee  and  to  commit  him  for 
contempt  until  he  does  so.^* 

Appeal  and  revieiv.^^ — Findings  of  fact  will  not  ordinarily  be  reviewed  on 
error.^® 

(§  11)  F.  Claims  not  reduced  to  possession  by  the  trustee.^' — Wliere  a  surplus 
lemains  in  the  hands  of  the  trustee  after  the  termination  of  the  proceedings  and  the 
debts  proved  have  been  paid,  such  surplus  reverts  to  the  bankrupt.^^  If  real  estate 
forms  any  part  of  such  surplus,  the  bankrupt  is  deemed  in  equity  the  owner  thereof, 
even  though  a  decree  may  be  necessary  to  revest  title  in  him.^^  A  bankrupt  cannot, 
jiowever,  claim  the  reverting  of  assets  not  disclosed  by  him  in  the  absence  of  a  show- 
ing of  abandonment  by  the  trustee.^"  The  trustee  is  not  bound  to  take  property  of 
the  bankrupt  which  may  involve  him  in  litigation.^^  The  bankrupt  may  litigate  a 
claim  which  the  trustee  on  notice  fails  to  prosecute.®- 

§  12.  Protection  of  trustee's  title  and  possession.^" — On  an  adjudication  the 
bankrupt's  property  is  in  custodia  legis,^*  and  the  trustee's  possession  cannot  be  dis- 
turbed by  process  from  other  courts,'-"^  but  this  applies  only  to  property  of  which  the 
banki-upt  had  possession  at  the  time  of  instituting  bankruptcy  proceedings.^''    Part- 


$6,000  to  go  into  business  with,  and  that  the 
mortgagee  was  to  have  the  right  at  any  time 
to  take  possession  of  the  property,  held  a 
declaration  against  the  mortgagor's  interest; 
and  admissible.  Id. 

81.  See  7  C.  L.  412. 

82.  In  re  Plant,   148  F.  37. 

S3.  In  a  suit  to  recover  a  preference,  in- 
struction that  if  transfer  resulted  in  a  pref- 
erence the  intent  to  prefer  would  be  inferred 
held  not  erroneous,  an  affirmative  finding  of 
insolvency  being  rendered  necessary  by  other 
portions  of  the  cliarge.  Galveston  Dry  Goods 
Co.  v.  Frenkel  [Tex.  Civ.  App.]  103  S.  W.  224. 

84.  In  re  Plant,   148  F.   37. 

85.  See  7   C.  L.    413. 

86.  Findings  of  fact  upon  which  depends 
the  answer  to  the  question  whether  or  not 
certain  transactions  were  invalid  under  the 
bankrupt  act  as  operating  as  a  preference 
are  conclusive  upon  supreme  court  of  the 
United  States  in  reviewing,  by  writ  of  error, 
the  judgment  of  a  state  court.  Eau  Claire 
Xat.  Bk.  V.  Jackman,  204  U.  S.  522,  51  Law. 
Ed.   596. 

87.  See  7  C.  L.  413. 

88.  V\"ade  v.  Goza,  78  Ark.  7,  96  S.  W.  388. 
Upon  the  close  of  the  bankruptcy  proceed- 
ings all  of  the  property  of  the  bankrupt  un- 
disposed of  reverts  to  him  or  to  those  en- 
titled to  his  estate.  Act  1867,  considered,  j 
Hunter  v.  Hodgson  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  110,  95  S.  W.  637.  ! 

SO.     Wade  v.  Goza,  78  Ark.  7,  96  S.  W.  388.  ' 
90.     Assignees     in    bankruptcy    cannot    be  i 
deemed  to  have  abandoned  the  interest  in  re- 
mainder of  the  bankrupts  under  a  testamen-  : 
ta-r>-  trust  because  thej'  did  not  sell  such  in- 
terest,   wliere,    apparently,    as    soon    as    they 
learned    of   the    existence    of    the    trust    fund, 
and   of  the   fact   that   creditors   of   the   bank- 
rupts were   seeking  to   reach   and  apply   this 
interest    in    satisfaction    of    his    debts,    they 


brought  a  bill  in  equity  in  the  nature  of  a 
bill  of  quia  timet  to  compel  the  transfer  to 
them  of  the  bankrupts'  interest,  and  to  en- 
join the  trustee  from  pajMng  any  part  of  the 
trust  fund  to  the  bankrupts  or  those  claim- 
ing under  him.  Hammond  v.  "Whittredge, 
204  U.  S.  538,  51  Law.  Ed.  606. 

91.  Gldmixon  v.  Severance,  104  N.  Y.  S. 
1042. 

92.  Hubbard  v.  Gould   [N.  H.]   64  A.  668. 
83.      See  7  C.  L.  413. 

94.  In  re  Bishop,  153  P.  304.  Bankrupt's 
landlord  cannot  enforce  claim  for  rent  by 
distress.  Id. 

95.  Property  of  the  bankrupt,  the  title  to 
which  was  vested  in  his  trustee.  Is  not  sub- 
ject to  seizure  on  execution  against  the 
bankrupt  issued  on  a  judgment  recovered 
after  the  adjudication.  In  re  Franklin  Lum- 
Co.,  147  F.  852.  The  trustee  may  appear  and 
move  that  a  judgment  perfecting  and  enforc- 
ing an  attachment  lien  acquired  within  the 
four  month  period  be  set  aside.  Not  an  un- 
necessary party  to  such  motion.  Wise  Coal 
Co.  V.  Columbia  Lead  &  Zinc  Co.,  123  Mo.  App. 
249,  100  S.  W.  680.  Lien  creditor  cannot  in- 
terfere therewith  or  maintain  replevin 
against  the  receiver  or  trustee.  In  re  Platte- 
ville  Foundry  &  Mach.  Co.,  147  F.  828.  He 
may,  however,  petition  the  bankruptcy  court 
for  payment  of  the  amount  of  his  lien  (Id.), 
or,  never  having  appeared  in  the  bankruptcy 
court,  or  in  any  way  consented  that  the  lat- 
ter might  take  jurisdiction  to  determine  his 
rights,  he  may  maintain  trover  in  a  state 
court  against  the  trustee  (Id.). 

96.  The  bankrupt  not  having  the  posses- 
sion or  the  right  of  possession  to  the  prop-' 
erty  at  the  time  of  the  institution  of  the 
bankruptcy  proceedings,  an  adverse  claimant 
may  maintain  an  action  to  determine  liis 
rights  therein  in  a  state  court.  Replevin; 
bankrupt  had  mortgaged  propertj-  to  trustee 
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nership  creditors  may  attach  partnership  assets,  though  a  member  of  the  firm  is  a 
bankrupt.'" 

l^ifjht  of  inisfee  in  actions  pending  hy  or  against  tlie  hanl-rupt.^^ — As  to  suits 
pending  against  the  bankrupt,  the  trustee  occupies  the  position  of  a  purchaser  pen- 
dente lite.^^  Tlie  adjudication  does  not  abate  an  action  j^cnding  by  or  against  the 
bankrupt  in  state  court/  but  tlie  trustee  may  intervene  -  or  the  action  may  l^e  stayed.' 
The  trustee  will  not  be  authorized  to  compromise  and  settle  a  suit  brought  by  the 
l^arikrupt  in  a  state  court  without  the  consent  of  the  bankrupt's  attorney  who  has  a 
lien  on  any  judgment  recovered  for  his  services.* 

Suits  against  trustee." — An  ex  parte  order  improvidently  granted  authorizing 
suit  against  the  trustee  may  be  vacated  and  the  claimant  enjoined  from  proceeding 
further.** 

§  13.  Management  of  the  property  and  redaction  to  monegJ — All  contracts  re- 
lating to  the  property  which  are  voidable  as  to  the  trustee  he  must  avoid  or  he  will  be 
beld  to  have  athi-iued  tliem.'^     I'lie  trustee  knowingly  holding  over  after  the  expira- 


for  benefit  of  creditors.  Morning  Tel.  Pub. 
Co.  V.  Hutchinson  Co.,  146  Mich.  38,  13  Det. 
Leg-.  N.   701,  109  X.  M'.   42. 

97.  Pelzer  Mfg.  Co.  v.  Pitts  [S.  C]  57  S.  E. 
29. 

98.  See  7  C.  L.   413. 

99.  Linstroth  Wagon  Co.  v.  Ballew  [C.  C. 
A.]   149  F.  960. 

1.  Where  a  landlord  has  seized  movables 
of  his  tenant  in  bringing  suit  for  rent,  and 
before  judgment  the  tenant  is  adjudicated  a 
bankrupt  and  his  trustee  makes  himself  a 
party,  he  cannot  insist  that  the  suit  should 
be  dismissed  and  the  property  turned  over  to 
him.  Schall  v.  Kinsella,  117  La.  687,  42  So. 
221.  Where  a  lessor  sues  for  rent  and  seizes 
movables,  and  the  defendant  before  judg- 
ment is  adjudicated  a  bankrupt,  the  adjudi- 
cation does  not  abate  the  suit  and  release 
the  seizure.  Id.  A  state  court  is  not  ousted 
of  jurisdiction  of  an  action  pending  to  re- 
cover specific  property  from  the  bankrupt 
by  the  filing  of  tlie  petition,  nor  by  the  ad- 
judication. Property  had  been  seized  under 
a  writ  of  sequestration.^  Linstroth  Wagon 
Co.   V.   Ballew    [C.   C.    A.]    149    F.    960. 

2.  A  stipulation  by  a  receiver  to  enter 
the  appearance  of  the  bankrupt  in  a  suit 
brought  against  the  latter  does  not  bind  him 
to  enter  his  own  appearance  as  receiver  or 
trustee.  In  re  Muncie  Pulp  Co.  [C.  C.  A.] 
151  F.  732.  Where  demurrer  to  defense  set 
up  by  the  defendant  in  a  suit  by  the  bankrupt 
to  compel  specific  performance  of  a  contract 
to  exchange  land  was  overruled,  held  trustees 
properly  refused  to  prosecute  suit  further. 
In  re  Throckmorton   [C.  C.  A.]   149  F.   145. 

3.  The     mere     statement     by     defendant's 
counsel    at    the    trial    that    defendant    is    in 
bankruptcy  will  not  operate  as  a  stay  of  pro- 
ceedings.    McGowan    v.   Bowman,    79   Vt.    29."). 
64  A.  1121.     A  stay  of  the  proceedings  in  the 
state  court  must  be  granted  on  motion,  ever 
though    the    bankrupt    is    in    default    and    al 
papers   necessary   to   make   up   the   judgmcn' 
are  filed.     American  Woodworking  Mach.  Co 
v.   Furbush,   193  Mass.   455.   79  N.   E.   770      Th( 
trustee  hhs  tlie  right  to  intervene  in  a  pend 
ing   revocatory    action    in    a    state    court    anc 
prosecute  the  same  to  final  judgment  f <  ».     U 
benefit  of  the  bankrupt  estate.     NewOii   .u 
Arid    &   Fertilizer   Co.    v.    Guillory   &   Co..    11 
La.  821,  4  2  So.  329.      Where  defendant  showo 
that   he   had   been   adjudged   a  bankrupt,   ami 


moved  that  the  trustee  in  bankruptcy  be 
substituted  in  his  place,  but  it  did  not  appear 
that  tlie  court  in  bankruptcy  had  directed 
tlie  trustee  to  intervene,  and  the  trustee 
himself  made  no  motion,  tlie  application 
would  be  denied.  Oscar  Bonner  Oil  Co.  v. 
Pennsylvania  Oil  Co.  [Cal.]  89  P.  613.  It  is 
discretionary  with  the  state  court  to  order  a 
suspension  of  proceedings  in  actions  pending 
against  the  bankrupt  or  to  order  the  trustee 
to  enter  his  appearance  therein  and  defend 
the  same.  Reynolds  v.  Pennsylvania  Oil  Co. 
[Cal.]  89  P.  610.  It  follows  that  a  mere 
showing  of  the  pendency  of  the  bankruptcy 
proceedings  is  insuflScient  to  stay  tlie  pro- 
ceedings in  the  action  against  the  bankrupt. 
So  held  ■where  bankrupt  filed  a  certified  copy 
of  the  order  adjudging  him  a  bankrupt  and 
gave  notice  that  he  would  move  to  dismiss 
by  reason  thereof.  Id.  On  an  application  to 
the  bankruptcy  court  to  stay  an  action 
against  the  bankrupt,  or  to  vacate  such  a 
stay,  the  court  is  not  required  to  enter  into 
an  investigation  dehors  the  pleadings  in  sucli 
action  to  ascertain  its  nature.  In  re  Adler 
[C.  C.  A.]  152  F.  422.  An  action  at  law  to 
recover  a  money  judgment  for  a  sum  which 
the  complaint  alleges  the  defendant  received 
as  a  factor  and  agent  of  the  plaintiff  for 
the  sale  of  goods,  under  a  contract  by  which 
he  was  to  bill  the  goods  in  his  own  name,  col- 
lect the  proceeds,  and  forthwith  pay  over  the 
identical  money  so  received  to  plaintiff,  and 
which  it  is  further  alleged  he  misappropri- 
ated to  his  own  use,  is  not  one  to  recover  a 
debt  created  by  the  defendant's  fraud  or 
misappropriation  awhile  acting  in  a  fiduciary 
capacity,  and  on  the  bankruptcy  of  the  de- 
fendant such  action  may  properly  be  stayed 
by  the  court  of  bankruptcy.   Id. 

4.     In  re  Adamo,  151  F.  716. 

.•;.     See  7  C.  L.  414. 

«.     In  re  Schermerhorn,  145  F.  341. 

7.  See  7  C.  L.  415. 

8.  Lease  of  farm  held  properly  satisfied 
by  trustee,  tenant  raising  crop  and  paying 
note  given  for  rent.  In  re  Throckmorton 
[C.  C.  A.]  149  F.  145.  Where  after  an  alleged 
unauthorized  sale  tlie  trustee  applies  for  an 
)rcler  directing  that  the  proceeds  be  delivered 
to  liim,  which  \\as  duly  ordered  by  the  court, 
<uch  act  constituted  an  affirmance  of  the  sale. 
Mason   Wolkowich    [C   C.   A.]    150   F.   699. 
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tion  of  the  l)ankrupfs  lease  and  after  a  notice  to  vacate  is  given  becomes  a  trespasser, 
and  is  personally  liable  for  the  damages  sustained/  though  if  he  acts  in  good  faith 
and  for  the  benefit  of  tlie  estate  he  is  entitled  to  reimbursement  from  the  estate;"  but 
in  such  a  case  the  landlord  is  entitled  to  prove  such  damages  against  the  estate,  in  a 
I)roceeding  to  which  the  trustee  is  a  party,  before  establishing  his  claim  against  the 
ti-ustee  in  a  separate  suit.'^  The  bankrupt's  estate  is  taxable  while  in  the  hands  of- 
the  trustee,^-  and  it  is  the  duty  of  the  court  to  require  such  payment  even  though  no 
claim  for  the  same  is  presented  in  the  manner  or  within  the  time  prescribed  by  the 
bankruptcy  act  for  the  filing  of  claims."  It  follows  that  it  is  the  duty  of  the  trustee 
to  pay  the  taxes  assessed  or  becoming  due  on  the  property  of  the  bankrupt  while  in 
his  hands  for  administration;^*  but  there  is  no  provision  of  the  law  requiring  or 
authorizing  him  to  pay  interest  thereon.^^  This  duty  can  only  be  discharged  by  ac- 
tual payments  or  by  a  legal  agreement  wherel)y  payment  is  assumed  by  some  third 
person. ^"^ 

Sale  of  property}'^ — While  the  bankruptcy  court  may  sell  the  property  free  and 
clear  from  liens,^^  yet  the  power  to  do  so  is  extraordinary,  and  an  order  merely  direct- 
ing 'the  sale  of  the  property,  without  mentioning  liens,  will  be  taken  as  a  sale  subject 
to  existing  liens,^"  and  notice  to  the  lien  creditors  of  the  application  for  the  sale  must 
not  only  be  given  but  the  record  must  disclose  affirmatively  that  every  creditor  whose 
]  ien  will  be  discharged  by  the  sale  has  received  due  notice  of  the  application.-"  Where 
a  trustee  sells  mortgaged  property  of  the  bankrupt's  estate  free  of  the  mortgage,  and 
tlie  proceeds  of  the  sale  are  sufficient  for  that  purpose,  the  mortgagee  is  entitled  to 
])ayment  of  the  interest  upon  his  mortgage  debt,  as  well  as  the  principal,  out  of  the 
proceeds  in  accordance  with  the  terms  of  the  note  and  mortgage.'^  Where  the  sale 
v,as  not  to  the  highest  bidder,--  or  the  price  was  inadequate,-^  or  it  appears  that  a 
iictter  price  can  be  obtained,-*  resale  will  be  ordered.    A  purchase  by  the  attorney  of 


»,  10.     In  re  Hunter.   151  F.   904. 

11.  Prevents  circuity  of  action.  In  re 
Hunter,    151    P.    904. 

12,  13,  14,  15,  16.  In  re  WiHiam  Fisher  & 
Co.,   148  F.  907. 

17.  See  7  C.  L.  415. 

18.  In  re  Platteville  Foundry  &  Mach. 
Co.,  147  F.  828.  Wliere  property  belonging- 
to  tlie  bankrupt  was  sold  free  from  liens,  the 
act'  of  a  lien  creditor  in  bringing  trover 
against  tlie  trustee  for  the  cortversion  of  the 
property  so  sold  constitutes  an  affirmance  of 
the  sale  and  a  waiver  of  defects  therein.  Id. 
A  purchaser  of  property  at  a  resale  after  the 
fiist  sale  has  been  set  aside  on  its  petition, 
for  a  price  in  excess  of  that  which  it  offered 
to  bid,  held,  under  the  terms  of  the  orders, 
entitled  to  the  property  free  of  incumbrance, 
and  to  have  the  claim  of  the  former  pur- 
cliaser,  the  costs  made  on  connection  there- 
with and  the  accumulated  taxes  paid  by  the 
trustees.     In  re  Wiley    [C.  C.   A.]    153   F.   281. 

19.  20.  In  re  Platteville  Foundry  &  Mach. 
Co..   147   F.  828. 

21.  Coder  v.  Arts  [C.  C.  A.]  152  F.  943, 
modifying  In  re  Armstrong,  145  F.  202.  The 
court  says:  "Another  rule  might  prevail  if 
the  proceeds  of  the  mortgaged  property  were 
msufflcient  to  pay  the  mortgage  debt  and  its 
interest  in  full  and  the  mortgagee  was  seek- 
ing to  collect  an  unpaid  balance  by  sharing 
with  other  creditors  in  the  distribution  of  the 
common  property."  Id. 

22.  Where  certain  of  the  bankrupt's  real 
estate  was  offered  for  sale,  and  the  bankrupt 
offered   to   bid    $10,500.    but   could   not   deposit 


any  earnest  money  or  pay  the  amount  of  her 
bid,  and  the  auctioneer  did  not  receive  or  cry 
her  bid,  but  finally  sold  the  property  to  an- 
other for  $10,354,  held  that  such  sale  was 
properly  confirmed  nearly  a  month  there- 
after, the  bankrupt  having  taken  no  steps  in 
the  meantime  to  make  her  bid  good.  In  re 
Throckmorton   [C.  C.  A.]   149  F.  145. 

23.  Where  land  in  which  the  bankrupt 
owned  a  four-fifths  interest  was  appraised  at 
$6,000  and  the  bankrupt's  interest  was  sold 
for  $4,600,  the  price  was  not  so  Inadequate  as 
to  entitle  the  bankrupt  to  have  the  sale  set 
aside.  In  re  Throckmorton  [C.  C.  A.]  149  F. 
145. 

24.  Where  a  private  sale  of  real  estate 
was  set  aside  by  the  court  on  an  offer  of  a 
better  price  and  after  the  purchaser  had 
made  improvements  thereon,  the  order  pro- 
viding that  the  first  purchaser  should  be 
repaid  the  amount  expended  in  making  such 
improvements,  the  cofets  of  the  proceedings 
for  ascertaining  such  amount  sliould  be 
borne  by  the  estate  in  bankruptcy  (In  re 
William  Fisher  &  Co.,  148  F.  907),  except 
perhaps  as  to  specific  items  of  costs  incurred 
by  the  other  parties  for  their  own  benefit 
(Id.).  Petitioners  for  resale  should  pay  for 
transcript  of  evidence  furnished  tlieir  coun- 
sel. Id.  Order  requiring  resale  on  petitioner 
agreeing  to  bid  a  stated  sum  plus  compen- 
sation to  former  purchaser  for  additions  con- 
strued and  held  to  require  payment  of  such 
compensation  by  trustees  where  at  the  resale 
the  petitioners  purchased  the  property  at  a 
price  largely  in  excess  of  that  which  it  was 
required   to  bid   by   the   liidder.      Id. 
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the  bankrupt  is  not  void.-^'  As  regards  the  allowance  of  an  attorney's  fee  to  the  at- 
torney of  the  mortgagee  on  sale  by  the  trustee  of  the  mortgaged  property,  the  court  is 
largely  governed  by  the  local  practice.-"  Payment  must  be  in  cash  unless  the  order 
for  sale  otherwise  provides.^'  AVhere  the  bankrupt  purchased  a  chose  in  action  at 
the  trustee's  sale  he  can  assert  no  greater  rights  thereon  than  he  scheduled.-^  A  bill 
will  not  lie  in  state  court  to  establish  a  joint  interest  with  the  purchaser.-^ 

§  14.  Claims  against  estate  and  proof  and  allowance.^'^  A.  Claims  provahle.^^ 
Among  the  claims  provable  under  section  63  of  the  act  are  fixed  liabilities  evidenced 
l)y  writing  and  due  absolutely  at  the  filing  of  the  petition/-  claims  on  contract  ex- 
press or  implied,'^^  and  claims  founded  on  provable  debts  reduced  to  judgment.^"^ 
Tnder  subdivision  "b"'  of  section  63  ^^  claim  for  unliquidated  damages  resulting  from 


25.  Beall  V.  Chatham  [Tex.]  99  S.  W. 
1116,  rvg.  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
S25,  94  S.  W.  1086. 

26.  Under  Pennsylvania  practice  court 
held  entitled  to  reduce  commission  provided 
in    mortgage.      In    re   Wendel,    152    F.    672. 

27.  Bonds  of  the  bankrupt  company  being 
void,  they  cannot  be  used  to  satisfy  the  bid 
of  a  purchaser  at  a  trustee's  sale  according 
to  the  local  practice.  In  re  Wyoming  Val- 
ley Ice  Co.,  153  P.  787. 

28.  Where  the  bankrupt  scheduled  a  claim 
against  P.  and  the  same  was  sold  by  the 
trustee  and  subsequently  purchased  by  the 
bankrupt,  held  he  was  not  entitled  to  sue  P.'s 
wife  to  enforce  her  alleged  liability  as  an 
undisclosed  principal.  Shesler  v.  Patton,  114 
App.  Div.  846,  100  N.  Y.  S.  286. 

29.  Where,  under  a  decree  in  a  bank- 
ruptcy proceeding  in  the  United  States  court, 
land  is  sold  and  a  deed  is  ordered  to  be 
made  to  the  purchaser,  a  state  court  is  with- 
out jurisdiction  to  enjoin  the  execution  of 
such  deed  upon  a  bill  filed  therein  by  one 
claiming  to  be  jointly  interested  with  the 
purchaser  of  said  property,  nor  can  the  pur- 
chaser be  enjoined  from  acquiring  title  to 
such  land.  Henderson  v.  Henrie,  61  W.  Va. 
183,    56    S.    E.    369. 

30.  31.     See  7   C.  L.   416. 

32.  Where  notes  provided  for  a  stated  at- 
torney's fee  upon  being  placed  in  an  at- 
torney's hands  for  collection  and  tlie 
notes  matured  and  were  placed  in  an 
attorney's  hands  for  collection  before  the 
maker  became  bankrupt,  the  holder  is  enti- 
tled to  prove  his  claim  for  attorney's  fees. 
In  re  Bdens,  Co.,  151  F.  940.  Alleged  agree- 
ment limiting  fee  of  attorney  for  creditors 
held  ineffective  to  deprive  the  creditors  of 
their  right  to  have  attorney's  fees  allowed 
in  addition  to  the  amount  of  their  notes  pro- 
viding for  such  fees  (Id.),  but  the  rule  is 
otherwise  as  to  notes  matuiir.g  after  the 
commencement  of  the  bankruptcy  proceed- 
ings  (Id.). 

33.  Where  shortly  before  bankruptcy 
bankrupt  gave  notice  to  other  party  to  an 
executory  contract  that  he  would  be  unable 
to  perform  same,  such  other  party  may  treat 
the  contract  as  broken  although  the  time 
for  performance  has  not  arrived,  and 
prove  his  claim  for  damages  for  the  breach 
against  the  estate  in  bankruptcy.  In  re 
Spittler,  151  F.  942.  It  would  seem  that 
the  adjudication  would  work  a  breach 
of  an  executory  contract.  Id.  Where  the 
members  of  a  firm  borrow  money  on  their 
individual  credit  for  the  benefit  of  the  firm, 
the  lender  after  having  obtained  a  dividend 


from  the  firm's  assets  in  bankruptcy  may 
liave  his  claim  allowed  for  the  balance  due 
thereon  as  a  claim  against  the  individual 
partners.  In  re  McCoy  [C.  C.  A.]  150  F.  106. 
One  who  sold  property  on  credit  to  a  third 
person,  who  turned  it  over  to  a  corporation 
whicli  did  not  become  a  party  to  tlie  contract 
of  sale,  did  not  thereby  become  a  creplitor 
of  the  corporation  for  the  price  and  entitled 
to  prove  a  claim  against  its  estate  in  bank- 
ruptcy. In  re  Builders'  Lumber  Co.,  148  F. 
244.  Right  to  sue  former  partner  on  agree- 
ment to  indemnify  plaintiff  from  all  liability 
on  partnership  debts  held  not  barred  by  dis- 
charge of  defendant,  plaintiff  having  paid 
the  indebtedness  after  defendant's  discharge. 
Ogilly  V.  Munro,  52  Misc.  170,  100  N.  Y.  S.  753. 
Where  bankrupt  bought  property  of  insolv- 
ent and  agreed  to  pay  latter's  debts,  held  a 
promise  to  pay  giving  the  former  owner's 
creditors  provable  claims  against  the  bank- 
rupt's estate.  In  re  Baumblatt,  153  F.  485. 
Where  the  principal  on  a  bond  given  to 
dissolve  an  attachment  went  into  bakruptcy 
and  was  discharged  between  the  time  of 
bringing  suit  on  the  bond  and  tlie  re- 
covery of  a  judgment  thereon,  wliich  was 
afterward  paid  by  the  surety,  the  claim  of 
the  surety  was  not  provable  in  the  bank- 
ruptcy proceedings.  Smith  v.  McQuillin,  193 
Mass.  289,  79  N.  B.  401.  The  liability  of  a 
bankrupt  indorser  on  commercial  paper 
which  did  not  become  absolute  until  after 
the  filing  of  the  petition  is  a  debt  founded 
upon  a  contract  within  §  63a  (4)  and  prov- 
alile  in  bankruptcy  thereunder  after  such 
liability  has  become  fixed  and  within  the 
time  limited  for  proving  claims.  In  re  Smith. 
146   F.    923. 

34.  A  judgment  of  a  state  court  of  Cali- 
fornia on  which  an  execution  has  been 
awarded  under  the  provisions  of  Code  Civ. 
Proc.  Cal.  §  685,  more  than  five  years  after 
its  entry,  which  execution  was  levied  prior  to 
tlie  bankruptcy  proceedings,  is  provable  as 
a  claim  against  the  debtor's  estate  though 
an  action  thereon  is  barred  by  limitations 
under  another  ^section  of  the  statute.  In  re 
Rebman  [C.  C.  A.]  150  F.  759.  A  judgment 
debt  is  provable  thougli  the  creditor  have 
collateral  security.  So  held  where  creditor 
held  mortgage,  had  foreclosed,  and  bankrupt 
had  appealed  from  foreclosuie  decree.  In 
re  Myer  [N.  M.]  S9  P.  246.  Judgment  on  a 
note  is  a  provable  debt.  Johnson  v.  Josl^'n 
[Wash.]    88    P.    324. 

35.  Section  63,  subd.  "b"  does  not  add  any- 
tliing  to.  the  class  of  d<):>ts  which  may  bo 
proved  under  the  preceuing  subsection,  but 
has  merely  to  do  with  a  matter  of  procedure, 
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injury  to  the  property  of  another,  not  connected  with  or  growing  out  of  any  contract- 
ual relation,  is  not  provable.^'^  The  several  subdivisions  of  section  63a  are  not  to  be 
regarded  as  an  enumeration  of  a  group  of  characteristics  all  of  which  are  essential  to  a 
provable  claim,  but  as  a  classiilcation,  each  specifying  a  separate  class  of  provable 
.claims,^'  and  hence  the  provision  of  the  first  subdivision  limiting  the  claims  provable 
thereunder  to  those  which  were  a  tixed  liability  absolutely  owing  at  the  time  of  the  pe- 
tition does  not  impose  the  same  limitation  upon  claims  within  other  classes.^*  Un- 
fulfilled voluntary  composition  made  prior  to  the  proceedings  does  not  bar  the  cred- 
itors from  proving  their  claims  in  full,  less  amounts  paid  under  composition.^^  In- 
stituting an  action  against  a  guarantor  does  not  l)ar  proof  against  the  debtor's  estate, 
though  the  debtor  was  given  the  conditional  privilege  that  if  part  of  the  indebtedness 
was  paid  pi'om])tly  the  creditor  would  release  tlie  balance.*''  An  individual  partner 
going  into  Ijanki'uptcy  the  firm  debts  are  ])roval)le  against  him;  the  firm  creditors 
sharing  only  in  the  individual  estate  after  the  individual  creditors  have  been  paid 
in  full." 

(§  14)  B.  Proof  of  rJaiiits.'*'- — General  order  Xo.  21,  providing  that  proofs  of 
debt  received  by  any  trustee  shall  be  delivered  to  the  referee  to  whom  the  cause  is 
referred,  is  a  valid  exercise  of  the  authority  confei-red  upon  the  supreme  court.*'' 
Claims  must  be  proved  within  one  year  after  the  adjudication,**  except  where  liqui- 
dated by  litigation.*"'  *•*  The  proof  must  specifically  itemize  the  debt.*'  The^  burden 
of  proof  is  on  the  claimant,*^  but  a  verified  petition  for  the  allowance  of  a  claim  is 


as  to  how  unliquidated  claims,  founded  upon] 
open  account  or  contract,  may  be  liquidated 
or  made  certain.  Brown  v.  United  Button 
Co.    [C.  C.  A.]    149  F.   48. 

36.  Brown  v.  United  Button  Co.  [C.  C.  A.]| 
149  F.  48.  Claim  for  damage  to  wool  from] 
overheating  adjoining  premises  held  not 
provable  whether  treated  as  resulting  from 
negligence  or  nuisance.  Id.  The  debts  which 
may  be  proved  under  section  63  are  not  en- 
larged by  the  fact  that  it  is  assumed  in  sec- 
tion 17,  regulating  the  effect  of  a  discharge 
that,  with  certain  exceptions,  liabilities  for 
torts  are  discharged  and  hence  provable, 
any  inconsistency  between  the  two  being 
controlled  by  section  63  which  is  devoted  spe- 
cifically to  what  debts  are  made  provable. 
Id. 

37,  38.     In  re  Smith,  146  F.  923. 

39.  In  re  Carton  &  Co.,   148   F.   63. 

40.  Du  Mivier  &  Co.  v.  Gallice  [C.  C.  A.] 
149  F.  118.  Rule  applied  where  under  agree- 
ment so  providing  debtor  gave  creditor  notes 
indorsed  by  tliird  party  and  after  default 
creditor  started  suit  against  the  indorser. 
Id. 

4t.  New  York  Inst,  for  Deaf  &  Dumb  v. 
Crockett,   117   App.   Div.   269,   102   N.   Y.  S.   412. 

42.  See    7   C.   L.    417. 

43.  Orcutt  Co.  V.  Green,  204  U.  S.  96;  51 
Law.  Ed.  390,  modifying  In  re  Ingalls  Bros., 
137    F.    517. 

44.  An  attachment  creditor  who  deemed 
himself  secured,  and  did  not  prove  his  claim 
■within  the  year  lest  it  should  prejudice 
his  rights  under  the  attachment,  cannot 
prove  it  thereafter  upon  being  defeated 
on  the  attachment.  In  re  Baird,  150  F. 
600.  The  limitation  is  on  time  of  prov- 
ing and  allowance  may  be  after  the  year. 
In  re  Mertens  &  Co.  [C.  C.  A.]  147  F.  177. 
The  presentation  and  delivery  of  a  proof  of 
claim  to  the  trustee  within  a  year  after  the 
adjudication  is  a  sufficient  filing.  Act  1S98, 
I   57,    and    General    Order    No.    21,    construed. 
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Orcutt  Co.  v.  Green,  204  U.  S.  96,  51  Law.  Ed. 
390,  modifying  In  re  Ingalls  Bros.  [C.  C.  A.] 
137  F.  517.  Except  as  to  personal  claims  of 
the  trustee  (Id.),  and  it  follows  that  as  to  the 
latter  a  delivery  of  such  a  claim  to  the 
trustee's  attorney  to  be  filed  with  the  referee 
is   likewise    insufficient    (Id.). 

45,  46.  Act  1898,  §  57  N.  In  re  Baird,  154 
F.  215.  Creditor  who  had  an  attachment 
suit  pending  at  the  time  of  the  bankruptcy 
of  tlie  debtor  held  to  come  witliin  the 
words  "liquidated  by  litigation"  and  if  de- 
feated might  prove  his  claim.  Id.  Where 
a  claim  secured  by  a  mortgage  on  a  bank- 
rupt's stock  in  trade  was  attacked  by  the 
trustee  as  a  preference,  whereupon  the  cred- 
itor sued  in  a  state  court  to  establish  the 
validity  of  tlie  mortgage,  in  which  action 
the  mortgage  was  held  void  as  a  preference, 
the  creditor's  claim  was  "liquidated  by  liti- 
gation." Powell  V.  Leavitt  [C.  C.  A.]  150 
F.  89,  rvg.  In  re  Noel,  144  F.  439.  If  a  final 
judgment  be  entered  within  thirty  days  be- 
fore the  expiration  of  the  year  after  the 
adjudication,  or  at  any  time  thereafter,  the 
claim  may  be  proved  within  sixty  days  after 
the  rendition  of  the  judgment.  Act  1898, 
§    57    "n,"    construed.      Id. 

47.  A  proof  of  debt  is  clearly  defective 
where  the  sole  statement  of  the  considera- 
tion is  that  it  was  for  "services,  mdse.,  etc.," 
"bal.  of  wages,"  "for  goods  sold  and  de- 
livered," and  the  like.  In  re  Morris,  154  F. 
211. 

48.  The  burden  rests  upon  one  making 
claim  against  the  estate  of  a  bankrupt  for 
salary  under  a  contract  to  prove  the  con- 
tract and  that  the  services  contracted  for 
were  fairly  rendered,  and  if  he  fails  so  to 
do  his  claim  cannot  be  allowed  for  the  con- 
tract price  but  only  on  a  quantum  meruit  as 
to  which  the  burden  of  proof  also  rests  upon 
him.  Mason  v.  St.  Albans  Furniture  Co., 
149  F.  898, 
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prima  facie  evidence  of  the  validity  of  the  claim  itself,  on  which  it  may  be  allowed  as 
a  general  claim. ^®  A  court  of  bankruptcy  being  a  court  of  equity  may  allow  the 
proof  of  a  claim  unenfoi'ceable  under  the  laws  of  the  state,  but  the  power  is  to  be 
exercised  with  great  caution. ^° 

(§  14)  C.  C oiliest  of  claims. ^^ — The ''parties  in  interest"  who  may  contest  are 
those  who  have  an  interest  in  the  res  which  is  to  be  administered  and  distributed  in 
the  proceeding,  and  does  not  include  those  who  are  merely  debtors  or  alleged  debtors 
of  the  bankrupt.^-  "\\liile  the  bankrupt  cannot  object  to  the  proof  of  claims,  he  has 
an  equitable  right  to  insist  that  the  trustee  shall  object  to  illegal  claims.^"  The  right 
to  have  a  re-examination  of  allowed  claims  should  not  be  denied  to  creditors  who 
clearly  have  an  interest  therein  because  they  seek  such  re-examination  chiefly  or  solely 
iu  the  interest  of  third  party.''*  Proceedings  to  expunge  an  allowed  claim  should 
properly  be  based  on  petition  and  answer,^^  and  the  claimant  allowing  the  time  to 
answer  to  expire  he  is  not  entitled  to  file  an  answer  after  the  trustee  has  finished 
taking  testimony  under  his  petition.^*^ 

(§  14)  D.  Surrender  of  preferences  and  effect  thereof."'^— That  the  net  re- 
stilt  of  the  transaction  was  a  gain  to  the  bankrupt  does  not  relieve  the  creditor  from 
the  necessity  of  surrendering  a  preference.^® 

(§  14)  E.  Secured  creditors.^^ — It  is  only  when  collateral  held  by  a  creditor 
has  not  been  disposed  of  in  accordance  with  the  contract  of  pledge  that  a  coitrt  of 
bankruptcy  can  exercise  the  power  to  determine  the  value  of  such  securities  and  direct 
their  disposition. ^°  On  rejecting  claim  because  creditor  has  security,  the  court  cannot 
in  the  same  proceeding  enter  a  decree  against  him  for  the  excess  of  security  over 

debt.«i 

(§  14)  F.  SH-of[.^-— The  right  of  set-off  is  not  affected  by  the  fact  that  the 
creditor  holds  collateral  security  exceeding  in  value  the  amount  of  the  bankrupt's 
indebtedness  to  him.*^^  A  creditor  may  use  his  claim  as  a  set-off  against  the  trustee 
though  he  has  not  proved  it  and  the  year  has  expired."* 

(§  14)  G.  Priorities.'^''' — Priority  is  given  in  the  order  named:  To  taxes ;''^ 
cost  of  preserving  the  bankrupt  estate;  fees  and  expenses  of  creditors  in  certain 
cases ;''^  cost  of  administration;*^®  wages  earned  within  three  months;®^  and  debts  pre- 


49.  In   re  Jones,   151   F.   108. 

50.  In  re  Tucker,  148  F.  928.  A  loan  by  a 
wife  to  her  husband  of  stocks  previously  re- 
ceived by  her  from  him  as  a  direct  gift, 
which  g-ift  was  invalid  under  the  law  of  the 
state  and  passed  no  title  does  not  afford 
basis  for  a  claim  against  his  estate  in  bank- 
ruptcy.    Id. 

Note:  For  allowance  of  a  claim  under 
above  rule,  see  James  v.  Gray  [C.  C.  A.]  131 
F.  401,   1  L.   R.   A.    (U.  S.)    321 

51.  See  7  C.  L.   418. 

52.  In   re  Sully,   152  F.   619. 

53.  In  re  Carton   &  Co.,   148   F.  63. 

54.  In   rf^   Sully,    152   F.   619. 

55.  56.      In   re  Lewis.   Eck  &  Co..  153  F.   495. 

57.  See  7  C.  L.   418. 

58.  Preferential  transfer  was  within  four 
months  and  other  parts  of  transaction  far 
back.      In    re  Watkinson,    146   F.    142. 

59.  See  7  C.  L.  418. 

60.  Hiscock  V.  Varich  Bk.,  206  U.  S.  28,  51 
Law.  Ed.  945. 

61 
197. 

62.  See 

68.  Bank  deposit.  Steinhardt  v.  National 
Park  Bk.,  105  N.  Y.  S.  23,  rvg.  52  Misc.  464, 
102  N.  Y.   S.   546. 


Fitch   V.   Richardson    [C.   C.   A.]    147   F. 
C.   L.    419. 


64.  Norfolk  &  W,  R.  Co.  v.  Graham  [C.  C. 
A.]    145   F.    809. 

er,.     See  7  C.  L.  419. 

66.  New  Jersey  corporate  franchise  tax 
held  a  tax  within  the  term  as  fhere  used. 
State  of  New  Jersey  v.  Anderson,  203  U.  S. 
485,  51  Law.  Ed.  284.  rvg-.  In  re  cosmopoli- 
tan Power  Co.  [C.  C.  A.]  137  F.  858.  Fran- 
chise tax  assessed  under  N.  J.  Gen.  St.  1895, 
§§  251,  252,  257,  258,  260,  on  the  basis  of  the 
capital  stock  of  a  corporation  issued  and 
outstandin.ar  on  the  1st  of  January  preceding 
the  making  of  the  return  is  "legally  due  and 
owing."  Id.  In  case  any  question  arises  as 
to  the  amount  or  legality  of  any  tax  entitled 
to  priority  of  payment,  the  same  must  be 
heard  and  determined  by  the  bankruptcy 
court.  Finding  of  state  board  of  assessors 
as  to  the  amount  of  outstanding  capital  stock 
of  a  corporation,  made  for  the  purpose  of 
fixing  the  amount  of  the  annual  license  fee 
or  franchise  tax  imposed  by  the  New  Jersey 
statutes  is  not  conclu.sive  on  tlie  bank- 
ruptcy court.  Id.  Taxes  are  to  be  paid  with 
all  interest  and  penalties  to  time  of  actual 
payment.     In  re  Kallak,   147   F.   276. 

67.  Fees  of  attorneys  for  the  petitioning 
creditors  in  involuntary  proceedings  are  al- 
lowable and   given   priority  as  a   part   of   the 
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ferred  by  state  laws.'"  One  who  has  augmented  the  fund  for  creditors  may  be  en- 
titled to  an  equity  of  preference  therein.^^  Under  the  United  States  bankruptcy  act 
the  creditors  of  an  insolvent  partnership  have  a  claim  only  against  the  surplus 
of  the  individual  estate  of  a  partner  after  his  individual  debts  have  been  paid.^- 


cost  of  administration  and  such  claims  rank 
next  after  the  wages  of  laborers,  taking 
precedence,  subject  to  tax  claims,  of  all 
other  mortgages  or  other  liens  on  funds  in 
the  hands  of  the  court  for  distribution.  In 
re  Erie  Lumber  Co.,  150  F.  817.  The  reason- 
able fee  of  counsel  employed  by  a  ti-ustee  to 
recover  a  preference  constitutes  a  part  of 
the  trustee's  expenses  and.  as  sucli,  a  part  of 
the  costs  and  expenses  of  administration, 
entitled  to  preferential  payment.  Page  v. 
Rogers    [C.    C.   A.]    149    F.    194. 

68.  A  mortgagee  who  had  no  notice  of 
the  bankruptcy  proceedings  in  which  at  the 
request  of  the  other  parties  interested,  the 
business  Is  continued  at  a  loss  and  the 
property  sold,  is  entitled  to  priority  of 
payment  from  the  proceeds  after  they  have 
contributed  ratably  to  the  payments  of  la- 
bor claims  and  the  costs  of  administration. 
(In  re  Erie  Lumber  Co.,  150  F.  817),  but  the 
rule  is  otherwise  where  the  mortgagee  has 
notice  of  the  proceedings  and  participates 
therein  (Id.).  -  Held  precluded  from  insisting 
on  the  priority  of  his  mortgage  over  the 
operating  expenses  or  other  obligations  in- 
curred by  tlie  receivers  under  orders  of  the 
court  in  carrying  on  tlie  business  which  was 
intended  to  conserve  his  security.  Id.  Money 
advanced  by  bg-nkrupt  to  pay  for  publication 
of  notice  of  application  for  discliarge  is  costs 
of  administration.     In  re  Hatcher,  145  F.  658. 

69.  Where  the  business  is  continued,  by 
order  of  the  court,  under  receivers'  wages 
due  laborers  for  labor  performed  within 
three  months  prior  to  the  bankruptcy,  and 
also  under  the  receiversliip,  will  be  given 
priority  over  all  other  claims  except  taxes. 
In  re  Erie  Lumber  Co.,  150  F.  817.  The  pri- 
ority accorded  wages  due  to  workmen, 
clerks,  or  servants,  is  not  applicable  to  one 
advancing  the  employer  money,  before  his 
iDankruptcy,  with  which  to  pay  his  employes 
and  took  assignments  of  their  claims  as  se- 
curity. In  re  St.  Louis  Ice  Mfg.  &  Storage 
Co.,  147  F.  752.  An  assignee  of  the  wages  of 
employes  of  the  bankrupt  is  entitled  to  the 
preference    given    by    the    act    (In    re    Fuller, 

152  F.  538;  Shropshire.  Woodliff  &  Co.  v. 
Bush,  204  U.  S.  186.  51  Law.  Sd.  436),  unless 
he  exchanges  such  claims  for  the  employer's 
note  and  due  bill  thus  working  a  novation 
(In  re  Fuller,  152  F.  538).  A  claim  for  wages 
earned  more  than  three  montiis  before  the 
commencement  of  the  bankruptcy  proceed- 
ings is  not  entitled  to  a  preference.  In  re 
Huntenberg,  153  F.  768. 

70.  In  re  Bennett  [C.  C.  A.]  153  F.  673. 
Priority  given  claim  for  materials  furnished 
to  manufacturing  corporation  under  Ky.  St. 
1903,  §  2487,  held  entitled  to  priority.  Id. 
Ky.  St.  1903,  §  2494,  as  to  filing  of  notice, 
held  not  applicable  to  such  lien.  Id.  Under 
S.  C.  Civ.  Code  1902,  §§  2427-2429.  landlord's 
lien  for  rent  held  due  to  date  of  adjudica- 
tion  held  entitled  to   priority.     In  re  Bishop, 

153  F.  304.  A  claim,  which  is  entitled  to 
priority  because  of  a  state  statute  by  which 
the  right  of  priority  is  given  to  the  debt, 
and  not  to  the  creditor,  may  be  assigned 
before  bankruptcy,  and  the  riglit  of  priority 
will    pass    to    the    assignee.      In    re    Bennett 


[C.  C.  A.]  153  F.  673.  The  principle  con- 
trolling the  construction  and  effect  of  the 
provision  giving  priority  to  debts  owing  any 
person  who  by  the  laws  of  the  state  is  en- 
titled to  priority  is  that  the  creditor  shall 
be  allowed  the  same  priority  under  the 
bankruptcy  act  which  he  would  have  had 
if  such  act  had  not  superseded  the  state  laws 
governing  the  distribution  of  the  estates  of 
insolvent  debtors.  In  re  Jones,  151  F.  108. 
Comp.  Laws  Mich.  §  9675,  which  provides 
that  the  assignee  of  an  insolvent  debtor 
"under  this  title"  shall  pay  in  full  all  debts 
owing  by  the  debtor  as  guardian,  etc.,  is  not 
a  law  of  the  state  of  such  general  character 
as  gives  priority  a  debt  due  from  a  bankrupt 
as  guardian,  it  being  applicable  only  in  spe- 
cial proceedings  under  that  title.  Id.  Prior- 
ity of  claim  as  given  to  claims  preferred  by 
state  laws  is  only  a  priority  over  those 
claims  which  are  not  specified  in  the  bank- 
ruptcy act  as  being  higher  in  right.  In  re 
Consumers'  Coffee  Co.,  151  F.  933.  As  to 
whether  claim  for  trust  fund  is  entitled  to 
priority  must  be  governed  by  the  bankruptcy 
act  and  not  by  state  insolvency  law.  Smith 
V.  Mottley  [C.  C.  A.]  150  F.  266,  rvg.  In  re 
Potter's  Sons,  143  F.  407.  Tliere  would  seem 
to  be  a  valid  distinction  in  the  application  of 
the  rule  that  a  misappropriated  trust  fund 
must  be  found  in  the  assets  between  the 
settlement  of  an  estate  in  bankruptcy  pro- 
ceedings and  proceedings  upon  a  bill  filed  "oy 
the  marshaling  and  appropriation  of  assets 
according  to  the  principles  of  equity.  In  tiie 
latter  case  there  is  a  seizure  of  the  res  for 
the  direct  purpose  of  fostering  the  inchoate 
riglits  of  creditors;  in  the  former  the  trustee 
takes  the  estate  as  he  finds  it.  Id.  Under 
Ky.  St.  1903,  §  496.  a  mortgage  withheld  from 
record  for  several  months  and  until  shortly 
before  the  bankruptcy  proceedings  is  no:  a 
lien  as  against  tlie  mortgagor's  creditors  in 
bankruptcy  whose  claims  originated  wliile  i: 
was  so  withheld.  In  re  Doran,  148  F.  327. 
Under  the  laws  of  New  Mexico  community 
property  being  primarily  a  fund  for  the 
payment  of  community  debts,  on  the  bank- 
ruptcy of  the  husband  having  only  a  com- 
munity estate,  the  claims  of  an  antenuptial 
creditor  must  be  postponed  until  those  of 
community  creditors  are  satisfied  in  full.  In  re 
Chavez  [C.  C.  A.]  149  F.  73.  A  finding  deny- 
ing a  claim  of  the  wife  of  the  bankrupt  for 
repayment  of  money  brought  into  the  com- 
munity by  her  at  the  time  of  her  marriage, 
priority  over  other  creditors  of  the  com- 
munity will  not  be  disturbed  on  appeal. 
where  the  record  failed  to  show  that  the 
marriage  was  solemnized  in  a  state,  by  the 
laws  of  which,  at  the  time  of  the  marriage, 
she  was  entitled  to  priority.  In  re  Myer 
[N.  M.]    89  P.   246. 

71.  Buyer  of  quantity  of  specific  kind  of 
goods  not  having  paid  anything  held  not 
entitled  to  equitable  relief  giving  him  a  pref- 
erence over  other  creditors,  his  remedy  be- 
ing at  law  regardless  of  the  bankruptcy  of 
the  seller.  Block  v.  Shaw,  78  Ark.  511,  95 
S.    "W.    806. 

72.  Euclid  Nat.  Bk.  v.  Union  Trust  & 
Deposit  Co.    [C.   C.   A.]    149   F.   975. 
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Wliere  a  partnership  goes  into  bankrupte}^  the  right  of  an  individnal  creditor  to 
be  paid  ])v  preference  out  of  individual  assets  must  be  enforced  in  the  bankruptcy 
proceedings.'^  Sucli  a  right  is  no  defense  to  a  suit  by  "partnership  creditors"'  to 
annul  sale  as  operating  an  undue  preference^*  Those  liens  which  are  not  affected 
by  the  act  of  course  give  priority  against  the  property  charged/^  while  as  to  others, 
the  lien  holders  come  in  as  general  creditors."*^  It  has  been  doubted  whether  a  lien 
existing  only  by  operation  of  law  falls  within  the  class  of  "liens  given  or  accepted, 
etc.'"''  An  iinliquidated  claim  for  damages  for  breach  of  a  contract  by  receivers  of 
a  bankrupt  is  not  entitled  to  priority  as  against  antecedent  liens  against  the  estate.'^* 
Allegations,  in  a  verified  petition  for  the  allowance  of  a  claim,  of  facts  to  establish 
the  riglit  of  such  claim  to  priority,  are  not  to  be  taken  as  prima  facie  true,  but  must 
be  proved  by  evidence.'^ 

(§  14)  H.  Expenses  of  the  proceedings.^^ — One  reasonable  attorney's  fee  is 
allowed  to  the  petitioning  creditors  in  involuntary  cases,  and  to  the  bankrupt  in 
voluntary  cases.*^  The  compensation  allowed  the  trustee  by  the  bankruptcy  act  is  in 
firil  for  all  his  services,^'  and  a  contract  between  a  creditor  and  the  trustee  whereby 
the  latter  receives  any  additional  compensation  is  void.^^    Holding  daily  auction  sales 


73,  74.  New  Orleans  Acid  &  Fertilizer  Co. 
V.   Guillory   &   Co.,    117   La.   821,    42    So.    329. 

75.  Where  a  judgment  against  a  bankrupt 
was  a  lien  on  certain  real  estate  of  wliich 
the  bankrupt's  father  had  died  seized,  and 
from  a  sale  of  which  the  fund  subject  to 
distribution  arose,  sucli  claim  was  entitled  tc 
priority.  In  re  L'Hommedieu  [C.  C.  A.]  146 
F.    708. 

7«.  An  infant  not  being  able  to  put  the 
bankrupt  in  statu  quo  and  electing  to  disaf- 
firm a  contract  with  the  latter  can  only 
prove  his  claim  as  a  general  ci editor.  In  re 
Huntenberg,  153  F.  768.  "V\^here  creditors  of 
bankrupt  file  their  claims  as  "unsecured" 
and  then  file  mechanic's  liens  on  property 
of  persons  indebted  to  the  estate  they  are 
entitled  on  surrendering  their  liens  to  share 
generally  in  the  assets,  or  on  agreeing  as  to 
the  value  of  their  security  to  credit  such 
amount  on  their  claims  and  prove  the  bal- 
ance as  unsecured.     In  re  Grive,  153  F.  597. 

77.  Act  1898,  §  67,  subd.  "d."  Landlord's 
lien-  under  Pennsylvania  statute.  In  re  Con- 
sumers'   Coffee    Co.,    151    F.    933. 

78.  In    re    Erie    Lumber    Co.,    150    F.    817. 

79.  In   re  Jones,   151  F.   108. 
.SO.     See  7  C.  L.  421. 

81.  The  provision  authorizing  the  allow- 
ance of  one  reasonable  attorney's  fee  to  the 
bankrupt  in  involuntary  proceedings  does  not 
authorize  such  allowance  of  fees  for  all  legal 
work  the  attorney  may  do  for  the  bankrupt 
in  the  proceeding,  but  only  for  that  which 
was  required  by  the  provisions  of  the  law 
and  the  necessities  of  the  proceeding.  In  re 
Payne.  151  F.  1018.  The  attorney  for  the 
bankrupt  being  employed  by  the  trustee  as 
his  attorney  is  entitled  to  compensation  for 
services  rendered  the  latter.  In  re  Dimm  & 
Co.,  146  F.  402.  Executors  were  held  liable 
to  repay  to  the  trustee  of  an  alleged  pref- 
erence a  sum  sufficient  to  pay  all  debts  and 
expenses  of  trustee.  A  fee  of  $15,000  was 
allowed  the  trustee's  attorney,  but  the  execu- 
tor's total  liability  was  more  than  $7,000  less 
than  the  aggregate  of  the  debts  and  ex- 
pf-ns<'S,  including  the  allowance  to  counsel. 
Held  that  such  allowance  was  not  excessive 
ia   so  far  as  such  executors  were   concerned. 


Page  V.  Rogers  [C.  C.  A.]  149  F.  194.  Where 
mandate  on  former  appeal  provided  that  ap- 
pellants were  liable  for  a  sum  sufficient  "to 
pay  *  •  *  the  expenses  of  the  trustee,  his 
fee  and  costs,"  provided  the  aggregate  did 
not  exceed  the  amount  of  the  preference  re- 
ceived by  them,  held  they  were  properly 
cliarged  with  a  reasonable  counsel  fee  to  che 
trustee's  attorney.  Id.  A  trustee  in  bank- 
ruptcy of  a  corporation  is  not  entitled  to  be 
reimbursed  from  the  proceeds  of  mortgaged 
property  for  expenses  and  attorney's  fees 
paid  out  by  him  in  litigating  the  right 
of  certain  of  the  bondholders  its  share  in 
the  fund,  which  expense  was  principally  in- 
curred for  the  benefit  of  the  general  creditors. 
In  re  "V^^aterloo  Organ  Co.,  147  F.  814.  Lnder 
an  order,  pending  a  motion  to  dismiss  the 
proceedings,  requiring  the  bankrupt  to  de- 
posit a  certain  amount  as  security  for  the 
payment  of  all  disputed  claims,  attorney's 
fees,  etc.,  the  lien  of  an  attorney  for  the 
petitioning  creditor  for  his  services  is  pro- 
tected. In  re  Baxter  &  Co  [C.  C.  A.]  154  F. 
22.  And  under  N.  Y.  Code.  Civ.  Proc.  §  66, 
extended  to  all  the  demand  of  creditors  who 
were  settled  with  after  the  attorney's  formal 
appearance  in  the  proceeding.     Id. 

S2.  Devries  v.  Orem.  104  Md.  648,  65  A.  430. 
Though  a  trustee  renders  meritorious  ser- 
vices and  suffers  considerable  inconvenience 
in  investigating  a  bankrupt's  disposition  of 
his  property,  etc.,  no  allowance  in  addition 
to  the  fees  prescribed  can  be  made  tlierefor. 
In  re  Screws,  147  F.  989.  The  trustee  is  en- 
titled to  commissions  on  the  entire  amount 
realized  at  the  sale  though  the  property 
is  purchased  by  a  creditor  who  under  the 
terms  of  the  order  of  the  sale  is  entitled  to 
deduct  from  the  purchase  money  -paid  the 
equivalent  of  the  dividend  which  would 
otherwise  be  paid  him.  In  re  Morse  Iron 
AVorks  V.   Dry  Dock  Co.,   154  F.   214. 

83.  So  held  where  creditor  agreed,  in  con- 
sideration of  trustee's  acceptance  of  ap- 
pointment, to  pay  trustee  a  sum  equal  to 
the  difference  between  a  certain  per  cent,  on 
the  entire  proceeds  of  the  sale  and  the  com- 
pensation which  he  would  receive  under 
the  statute.  Devries  v.  Orem,  104  Md.  648,  65 
A.   430. 
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is  a  continuance  of  the  business  within  the  meaning  of  the  nile  allowing  the  trustee 
additional  compensation  in  such  cases.**  In  such  case  he  nia}^  also  be  properly  al- 
lowed in  his  account  for  unavoidable  losses  of  small  sums  to  the  estate  through 
inability  to  collect  from  purchasers.--'  A  mortgagee  who  submits  his  claim  to  the 
banki'uptcy  court  for  allowance  and  payment  from  the  proceeds  of  the  mortgaged 
property  is  chargeable  with  his  pro  rata  share  of  the  costs  of  the  bankruptcy  proceed- 

o 

(§  14)  /.  Expenses  of  receivers  and  assignees  appointed  prior  to  hanl-ruptri/ 
proceedings.^' — The  compensation  to  be  allowed  receivers  and  their  attorneys  is  a 
matter  entirely  within  the  discretion  of  the  court/*  to  be  determined  in  view  of  the 
services  rendered  and  the  net  results  to  the  estate,*^  and  it  is  not  essential  to  the 
validity  of  such  allowance  that  notice  should  have  been  given  the  trustee  or  creditors. 
or  that  a  hearing  be  had  either  before  the  court  or  a  commissioner.''**  A  receiver  is 
entitled  to  the  assistance  of  counsel,  and  a  reasonable  allowance,  keeping  in  view  the 
economy  enjoined  by  the  general  policy  of  the  bankruptcy  act,  and  taking  into  con- 
sideration the  value  of  the  estate,  will  be  made  to  him  in  the  settlement  of  his 
accounts."^  But  he  is  not  entitled  to  an  allowance  for  services  rendered  by  the  at- 
torney for  the  petitioning  creditoi's  in  instituting  the  proceedings  and  obtaining  the 
receiver's  appointment,  or  for  other  services  rendered  primarily  in  the  interests  of  his 
clients,"^  the  former  services  being  a  matter  for  consideration  if  at  all  on  the  settle- 
ment of  the  estate  by  the  trustee.-'^ 

§  15.  Distribution  of  assets;  dividends.^* — The  distribution  of  assets  recovered 
by  the  trustee  in  an  action  in  a  state  court  to  set  aside  an  alleged  fraudulent  convey- 
ance is  within  the  exclusive  jurisdiction  of  the  bankruptcy  court.®^ 

§  16. „  Exemptions.^^ — Exemptions  are  governed  by  the  state  law  ®'  of  the  bank- 
rupt's domicile.^*  This  section  excludes  all  questions  arising  under  such  state  laws,'''-* 
including  only  the  claiming  and  loss  of  exemptions  under  the  bankruptcy  act.  In  de- 
termining a  bankrupt's  right  to  exemption,  the  construction  placed  by  the  highest 
court  of  the  state  on  its  exemption  statutes  is  controlling  on  the  court  of  bankruptcy, 
but  such  court  is  not  obliged  to  follow  an  obiter  dictum.^  The  right  of  the  bankrupt 
to  his  exemptions  should  be  determined  at  least  as  of  the  date  of  the  adjudication, 
and  probably  as  of  the  date  of  filing  the  petition.'  A  bankrupt  who  makes  seasonable 
claim  to  his  exemptions  is  not  deprived  of  his  right  by  a  sale  of  the  property  by  a  re- 
ceiver with  his  consent;^  but,  since  in  such  case  the  proceeds  come  into  the  bank- 
ruptcy court  for  distribution,  such  court  may  consider  and  determine  any  claims  to 
the  fund  by  others.'*  The  bankrupt  or  his  assignees  who  claims  property  as  exempt 
must  j)rove  it  to  be  so."'    AVhere  the  exemption  is  in  property  as  distinguished  from 


84,  85.      In    re   Dimm    &    Co..    146    F.    402. 

86.  In    re    Franklin,    151    F.    642. 

87.  See   7   C.   L.    421. 

88.  In  re  Martin  Borgeson  Co..  lol  F.  780; 
In  re  Klrkpatrick  [C.  C.  A.]  148  F.  811.  Is 
not  limited  by  Act  1898,  §  2,  subd.  5,  as 
amended.     Id. 

S;>,  90.  In  re  Martin  Borgeson  Co.,  151  F. 
780. 

J»l,  92,  93.     In  re  Oppenheimer,  146  F.  140. 

}!4.      See  5  C.  L.  399. 

9.-.  Treseder  v.  Burg-or,  130  Wis.  201,  109 
N.  W.  957. 

96.  See  7  C.  L.  422. 

97.  In  re  Downing',  148  F.  120. 

98.  McCarty  v.  Coffin  [C.  C.  A.]  150  F.  307; 
Duncan  v.  Ferguson-McKinney  Dry  Goods  Co. 
i[C.   C.   A.]    150   F.    269, 

99.  See  Exemptions,   7  C.  I..   1631. 


1.  In  re  Sullivan  [C.  C.  A.]  148  F.  815;  In 
re  Wood,    147    F.    877. 

2.  In  re  Youngstrom  [C.  C.  A.]  153  F.  98. 
Bankrupt  held  not  entitled  to  homestead  ex- 
emption under  Mill's  Ann.  St.  Colo.  §  2133. 
such  fact  not  appearing  of  record  at  the  date 
of  the  adjudication.     Id. 

3.  In   re  Renda,   149   F.   614. 

4.  In  re  Renda,  149  F.  614.  Claim  of  land- 
lord upon  a  lease  waiving  exemption  and 
wage  claims,  against  which  there  is  no  ex- 
emption under  the  state  law,  are  to  be  pre- 
ferred to  the  exemption  claiming  of  the  bank- 
rupt. Id.  An  attachment  execution,  how- 
ever, issuing  from  the  common  pleas  and 
served  on  a  receiver  in  bankruptcy,  even 
though  based  on  a  judgment  with  waiver, 
is  entitled  to  nothing;  property  in  custodia 
legis.     Id.  . 

5.  O'Sullivan's  Trustee  v.  Douglass,  30  Ky. 
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money-;  and  the  property  is  sold  at  the  liankriipt's  request  that  cash  be  allowed  them, 
he  should  be  charged  Avith  his  percentage  of  difference  between  what  the  property 
sold  was  appraised  at  and  what  it  actually  brought.®  The  bankrupt  failing  to  make 
a  full  disclosure,  his  exemptions  should  not  be  allotted  him  until  all  of  the  personal 
property  has  been  accounted  for.'^  Property  or  money  converted  by  the  bankrupt  to 
his  own  use  after  the  tiling  of  the  petition  and  prior  to  the  property  passing  into  the 
hands  of  the  marshal  should  be  deducted  from  the  amount  of  his  exemptions,^ 

§  IT.  Death  of  hanhrupt  pending  proceedings.^ — The  death  of  the  bankrupt 
after  the  filing  of  an  involuntary  petition  against  liim,  though  prior  to  service,  does 
not  abate  the  proceedings ;^°  and  dower  rights  in  his  estate  are  governed  by  the  bank- 
ruptcy act,^^    His  personal  representatives  must  be  brought  in  by  proper  process,^^ 

§  18.  Referees,  proceedings  before  them,  and  review  thereof}^ — The  referee 
has  only  such  powers  as  are  conferred  by  the  act  and  general  orders,  ^*  and  his  juris- 
diction is  confined  to  the  district  for  which  he  is  appointed. ^^  It  is  the  duty  of  a 
special  master  to  whom  has  been  referred  a  bankrupt's  petition  for  discharge  and 
specifications  of  objection  thereto  to  take  and  report  all  testimony  offered  with  his 
rulings  as  to  its  admissibility,^*'  and  he  may  properly  reserve  such  rulings,  especially 
if  they  are  made  in  time  to  enable  the  parties  to  reserve  exceptions. ^^  A  referee  is 
authorized  to  administer  an  oath  to  a  witness,  including  the  bankrupt,  appearing 
either  voluntarily  or  by  compulsory  process,  and  testif3dng  in  support  of  claims  filed 
against  the  banlcrupt's  estate.^®     Violation  of  his  proper  orders  is  contempt,^^ 

Review  -°  must  be  sought  in  the  mode  prescribed  by  general  orders  Eo.  37,-^     In 


L.  R.  366,  98  S.  W.  990.  Testimony  that 
bankrupt  was  a  resident  witii  a  family  and 
needed  salary,  assigned,  to  keep  up,  held  in- 
sufficient to  show  that  it  was  exempt.  Id. 
,  6.     In  re  Ansley  Bros.,  153  F.  983. 

7.  Where  concealment  was  as  to  personal 
property  and  amount  of  concealment  could 
not  be  ascertained,  held  real  property,  but 
not  personal  property,  exemptions  would 
be  allowed.     In  re  Ansley  Bros.,  153  F.  983. 

8.  Proceeds  of  sale  of  goods  made  dur- 
ing such  time.     In  re  Ansley  Bros.,  153  F.  983. 

9.  See    7    C.   L.    422. 

10.  Shute  V.  Patterson  [C.  C.  A.]  147  F. 
509. 

11.  Where  a  bankrupt  dies  pending-  •the 
admini.stration  of  his  estate  in  bankruptcy, 
the  widow's  dower  right  and  her  right  to  an 
allowance  for  herself  and  children  is  gov- 
erned by  the  bankruptcy  act,  and  not  by 
the  laws  of  the  particular  state  in  which  the 
property  is  situated,  except  so  far  as  such 
laws  are  adopted  and  preserved  by  the 
bankruptcy  act.  Hurley  v.  Devlin,  151  F.  919. 
It  follows  that  where  a  bankrupt  dies  pend- 
ing the  bankruptcy  proceedings  seized  of 
realty  in  various  states,  the  bankruptcy 
court  of  the  bankrupt's  residence  has  exclu- 
sive jurisdiction  to  determine  the  right 
ef  the  widow  to  dower  in  such  land.  Id.  As 
to  lands  of  which  the  bankrupt  died  seized, 
lying  in  the  state  of  his  residence,  his 
widow's  right  to  dower  under  the  laws  of 
the  state  remain  undisturbed  by  the  pro- 
cfodings.      Id. 

la.  Heirs  and  personal  representatives. 
Shute  V.  Patterson  [C.  C.  A.]  147  F.  509.  In 
such  case  the  process  must  be  served  upon 
them  in  ample  time  to  allow  their  appear- 
ance. "Where  heirs  were  served  in  Oregon, 
held  improper  to  require  their  appearance 
in    Iowa   in    four   days    (Id.),    and    process   in- 


dicating that  the  purpose  of  the  proceedings 
is  to  adjudge  such  persons  bankrupts  is  er- 
roneous  (Id.). 

13.  See  7  C.  L.   423. 

14.  Referee  held  not  to  have  authority  to 
approve  compromise  between  trustee  and 
lien  claimant  in  the  absence  of  an  order  of 
the  court.  Eisman  v.  Whalen  [Ind.  App.] 
79  N.  B.  514. 

15.  In  re  Schenectady  Engineering  & 
Const.  Co.,  147  F.  868.  The  bankruptcy 
court  has  no  jurisdiction  to  refer  a  case  to 
a  referee  appointed  and  residl.Tg  in  anotlier 
district  for  any  purpose.  Act  1898,  §  22, 
refers  to  referees  appointed  within  the  dis- 
trict where  the  case  is  pending.     Td.^ 

16.  17.      In   re   Knaszak,   151   F.    503. 

IS.     United   States   v.    Simon,    146    F.    89. 

19.  In  a  proceeding  for  contempt  for  vio- 
lating an  order  of  the  reference,  it  is  no  de- 
fense that  the  disobedience  was  under  ad- 
vice of  counsel.  In  re  Home  Discount  Co., 
147  F.  538.  Where,  after  a  referee  had  or- 
dered a  creditor  to  withdraw  an  assignment 
of  wages  which  had  been  filed  with  the 
bankrupt's  employer,  tiie  creditor  took  no 
steps  to  obey  or  supersede  it,  but  continued 
to  tie  up  the  bankrupt's  wages  until  he  was 
compelled  to  pay  the  claim,  held  the  creditor 
was  subject  to  punishment  for  contempt.  Id. 
A  party  certified  for  contempt  for  refusing 
to  obey  an  order,  who  has  not  superseded  it 
and   given   security   for   the   costs   of   the    pe- 

[  tition  to  review,  cannot  justify  his  disobe- 
I  dience,    if    the    order    is    not    absolutely    void, 

on  the  ground  that  It  is  no  offense  to  disobey 
^  the    order    until    the    court    has    confirmed    it. 

Id. 

20.  See  7  C.  I..  423. 

21.  In  re  Home  Discount  Co.,  147  F.  538. 
Cannot  ignore  the  order  until  the  referee 
certifies    his   disobedience    to    the    judge,    and 
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the  absence  of  rule  or  statute,  petition  must  hn  lirought  within  a  reasonable  time," 
to  be  deteiniined  by  the  district  court."^  Petition  to  review  does  not  operate  a  super- 
sedeas, and  whether  or  not  it  shall  have  that  effect  rests  in  the  discretion  of  the  re-, 
viewing  court.^*  It  has  few  of  the  properties  of  an  appeal.  Primarily,  at  least,  it 
does  not  contemplate  a  trial  de  novels  The  court  may  by  rule  provide  for  an  appeal 
bond.-^  The  referee's  findings  stand  on  the  same  footing  for  review  as  those  of  a 
court.-' 

§  19.  Modification  and  vacation  of  orders  of  hanhruptcy  court.-^ — A  proceed- 
ing in  bankruptcy  is  a  continuous  suit,=»  and,  until  the  termination  of  the  proceeding, 
the  court  has  the  power  to  re-examine  its  orders  therein  upon  a  timelv  application  in 
appropriate  form.^" 

§  20.  Appeal  and  review  in  bankruptcy  cases.^'^ — In  all  controversies  arising  in 
bankruptcy  proceedings,^-  the  remedy  for  review  is  by  appeal,=*=*  which  may  be  taken 
by  any  person  aggrieved,^*  from  any  of  the  orders  specified  m  §  2oa  of  the  act.^^ 
^^^lere  issues  of  fact  are  tried  to  a  jury,  however,  the  review  must  l)e  by  error.^*'    A 


then,  on  the  summary  hearing,  set  up  in  de- 
fense matters  contested  before  the  referee, 
unless  he  show  that  the  referee  had  no  ju- 
risdiction   to    make   tlie   order.     Id. 

22.  Bacon  v.  Roberts   [C.  C.  A.]   146  F.  729. 

23.  Bacon  v.  Roberts  [C.  C.  A.]  146  F.  729. 
Its  action  will  not  be  reviewed  by  an  appel- 
late court  except  for  an  abuse  of  discretion 
or  manifest  error.  Id.  Dismissal  of  petition 
filed  fifty  days  after  making  of  order  iield 
not  an  abuse  of  discretion,  no  good  reason 
for  delay   being  shown.      Id. 

24.  In    re   Home   Discount   Co.,    147    F.    .")38. 
2.'.     In    re   Home   Discount   Co.,    147    F.    538. 

It  is  no  more  than  a  motion  for  a  reliearing. 
or  a  motion  for  a  new  trial,  in  the  court  of 
original  jurisdiction,  wliile  the  judgment  or 
decree  remains  in  the  power  of  tlie  court 
during  the  term,  and  does  not  stay  execution 
unless  in  pursuance  of  rules  or  by  special 
order.     Id. 

2G.     In  re  Home  Discount  Co.,  14  7  F.  538. 

2r.      In   re  Simon,   1.51   F.   507. 

25.  See  5  C.  L.  402. 

2».  In  re  First  Nat.  Bk.  [C.  C.  A.]  152  F. 
64^ 

30.  In  re  First  Nat.  Bk.  [C.  C.  A.]  152  F. 
64;  In  re  Tucker  [C.  C.  A.]  153  F.  91.  Appli- 
cation to  vacate  adjudication  five  weeks  after 
rendition  of  same,  lield  too  late.  In  re  First 
Nat.   Bk.,   152   F.    64. 

31.  See  *    C.    L.    424. 

32.  Proceedings  by  trustee  to  compel  pay- 
ment to  him  of  tlie  proceeds  of  a  sale  of  the 
bankrupt's  assets,  held  to  involve  a  contro- 
versy arising  in  bankruptcy  proceedings,  and 
reviewable  only  on  appeal.  Mason  v.  Wolko- 
wich  [C.  C.  A.]  150  F.  699.  A  suit  by  the 
trustee  to  cancel  a  conveyance  of  real  estate 
by  the  bankrupt  and  quiet  the  trustee's  title 
to  the  property  is  a  controversy  arising  in 
bankruptcy  proceedings.  McCarthy  v.  Coffin 
[C.  C.  A.]  150  F.  307.  A  proceeding  on  a  pe- 
tition filed  by  an  adverse  claimant  to  recover 
property  from  the  trustee  is  a  "controversy 
arising  in  bankruptcy  proceedings,"  and  is 
reviewable  by  appeal.  Smith  v.  Means 
[C.  C.  A.]  149  F.  720.  Appeal  is  the  proper 
reined.v  to  review  a  judgment  adjudging 
or  refusing  to  adjudge  the  debtor  a  bank- 
rupt. (Cook  Inlet  Coal  Fields  Co.  v.  Cald- 
well [C.  C  A.]  147  F.  475),  a  judgment 
granting  or  denying  a  discharge   (Id.),  and  a 


judgment    allowing   or    rejecting    a    claim    or 
debt  for  $500  or  over  (Id.). 

.33,  An  interlocutory  order  granting  an 
injunction  is  reviewable  by  appeal,  though 
the  jurisdiction  of  the  bankruptcy  court  is 
involved,  where  the  nature  of  the  cause  or 
proceeding  is  such  that  the  final  decree 
therein  would  be  reviewable  by  appeal. 
(O'Dell  V.  Boyden  [C.  C.  A.]  150  F.  731);  but 
is  not  so  appealable  where  such  final  de- 
cree or  order  would  be  one  in  a  "proceeding 
in  bankruptcy"  reviewable  only  on  a  petition 
to  revise  in  matter  of  law  (Id.).  Where 
controversy  was  between  trustee  and  prior 
assignee  of  stock  exchange,  membership  of 
bankrupt  held  reviewable  only  on  petition  to 
revise.      Id. 

34,  All  parties  aggrieved  by  a  final  deci- 
sion, whereby  the  petition  is  dismissed,  may 
join  in  appeal,  though  some  complain  of 
one  alleged  error  and  some  of  anotlier.  for  on 
such  an  appeal  all  prior  rulings  are  review- 
able. Stevens  v.  Nave-McCord  Mercantile 
Co.    [C.   C.   A.]    150   F.   71. 

35,  An  order  dismissing  an  mvoluntary 
petition  on  the  ground  that  it  does  not  state 
facts  suflScient  to  constitute  an  act  of  bank- 
ruptcy is  appealable  under  §  25a,  and  also 
reviewable  by  petition  to  revise  under  §  24b. 
Stevens  v.  Nave-McCord  Mercantile  Co.  [C.  C. 
A.]  150  F.  71.  A  claim  is  rejected  so  as  to 
afford  the  right  of  appeal  where  creditor 
insisted  tliat  his  claims  were  for  a  definite 
amount,  viz.,  the  amount  stated  in  the  proof 
of  debt,  less  tlie  sum  derived  from  tlie  sale 
of  collateral,  and  tlie  referee  declined  to 
allow  tlie  claims  as  established  as  the  proof 
stood,  and  the  bankruptcy  court  approved 
and  affirmed  the  ruling  of  the  referee  as  a 
disallowance  of  the  claims,  and  entered  an 
order  accordingly.  Hiscock  v.  Varick  Bk., 
206  U.  S.  28,  51  Law.  Ed.  945.  An  order  of  a 
court  of  bankruptcy  passing  upon  the  claim 
of  a  creditor  for  the  allowance  of  counsel 
fees  and  expenses  incurred  in  contesting 
claims  and  prosecuting  suits  on  behalf  of 
the  estate,  is  not  one  allowing  or  rejecting 
a  "debt  or  claim"  against  the  estate  and  ap- 
pealable, but  is  an  admini.strative  order  re- 
viewable only  on  petition  to  revise  in  matter 
of  law.  Ohio  Valley  Bk.  Co.  v.  Switzer  [C  C. 
A.]   153  F.  362. 

36,  In   re   Neasmith    [C.    C.   A.]    147   F.    160. 
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supervisory  jurisdiction  on  petition  to  review  is  also  given  by  section  •24."'  Decisions 
of  state  courts  are  reviewable  in  the  Feileral  supreme  court  on  tlie  same  grounds  as 
in  other  cases."*  The  supreme  court  of  a  territory  has  no  jurisdiction  to  review  on 
appeal  an  order  refusing  to  vacate  an  adjudication  in  bankruptcy  and  permit  the  pe- 
titioners to  intervene.'"  The  circuit  court  of  appeals  has  no  jurisdiction  to  review 
orders  by  territorial  courts  outside  its  circuit. ■*"  Appeals  are  to  be  taken  in  like  "man- 
ner as  appeals  in  equity,*^  within  the  time  limited  by  the  general  orders.*-  Neither 
citation  nor  bond  are  jurisdictional*^  and  defects  therein  may  be  cured  after  the  time 
limited  for  appeal.**  Eules  applicable  to  other  appeals  obtain  as  to  seof)e  and  neces- 
sity of  record,*^  presumptions  in  favor  of  the  ruling  below,*"  scope  of  review  gener- 
ally,*' and  restriction  of  review  to  objections  urged  and  passed  on  below.*"* 


Writ  of  erroi-  is  tlie  only  metliod  of  review- 
ing an  adjudication  of  bankruptcy  entered 
on  a  directed  verdict  on  a  jury  trial  de- 
manded as  of  riglit  by  the  alleged  bankrupt 
for  the  determination  of  the  issues  as  to 
insolvency  and  the  commissions  of  acts  of 
bankruptcy.  Grant  Shoe  Co.  v.  Laird  Co., 
203    U.    S.    512,    51    Law.    Ed.    292. 

37.  C"»rder  denying  partnership  creditor 
right  to  participate  in  the  individual  assets 
of  the  bankrupt  until  the  individual  cred- 
itors have  first  been  paid,  and  no  order  was 
entered  rejecting  petitioner's  claim,  the  order 
is  reviewable  on  petition  to  review.  Euclid 
Nat.  Bk.  V.  Union  Trust  &  Deposit  Co.  [C.  C. 
A.]  149  F.  975.  An  order  of  a  court  of  bank- 
ruptcy confirming  an  order  of  a  referee  deny- 
ing a  claim  of  certain  exemptions  asserted 
by  the  bankrupt's  wife,  not  being  an  order 
specially  appealable  under  Act  1898,  §  25a. 
is  reviewable  on  a  petition  to  revise,  pre- 
sented within  six  montlis  generally  limited 
for  invoking  the  appellate  jurisdiction  of 
the  circuit  court  of  appeals.  Act  Cong.  Mar. 
3,  1891,  c.  517,  §  11  (26  Stat.  829).  In  re 
Youngstrom  [C.  C.  A.]  153  F.  98.  Proceed- 
ings upon  a  petition  filed  by  the  trustee  for 
an  order  to  sell  real  estate,  and  also  to  bring 
in  third  persons  asserting  liens  tliereon  for 
the  purpose  of  determining  their  rights 
as  incidental  to  such  sale,  are  "proceedings 
in  bankruptcy."  and  reviewable  on  petition 
to  revise.  In  re  McMahon  [C.  C.  A.]  147 
F.  68-1.  Validity  of  conve\ances  by  bank- 
rupt within  four  months  "ari&es  in  the 
bankruptcy  proceedings."  ivlorgan  v.  First 
Nat.    Bk.    [C.    C.    A.]    145    F.    466. 

38.  A  judgment  of  the  highest  state  court 
in  favor  of  a  trustee,  in  an  action  brought 
by  iiim  to  recover  the  value  of  an  alleged 
avoidable  preference,  may  be  reviewed  by 
the  Federal  supreme  court  on  a  decision 
against  a  Federal  right  on  immunity,  spec- 
iaUy  set  up  or  claimed,  where  the  state 
court  answered  some  of  the  defendant's  con- 
tentions by  the  construction  whicli  it  gave 
the  bankruptcy  act.  Eau  Claire  Nat.  Bk.  v. 
Jackman,    204    U.   S.    522,    51    Law.    Ed.    596. 

3J>.  In  re  American  Chopper  Co.  [Ariz.]  89 
P.    516. 

40.  The  circuit  court  of  appeals  of  the 
eighth  circuit  has  no  jurisdiction  to  revise 
in  matter  of  law  the  orders  of  the  courts 
of  original  jurisdiction  of  the  Indian  Terri- 
tory sitting  in  bankruptcy.  In  re  Crawford 
[C.    C.    A.]    152    F.    169. 

41.  Cook  Inlet  Coal  Fields  Co.  v.  Caldwell 
[C.  C.  A.]    147    F.    475. 

42.  The  thirt.v  days'  limitation  prescribed 
by  general  order  No.  36  for  taking  an  appeal 


from  a  final  order  of  a  circuit  court  of  ap- 
peals in  a  bankruptcj'  case  cannot  be  ex- 
tended bj'  filing  a  petition  for  rehearing 
after  the  thirty  days  have  expired,  although 
there  may  be  but  one  terni  of  that  court 
and,  by  its  rules  of  practice,  petitions  for 
rehearing  may  be  presented  at  any  time 
during  the  term.  Conboy  v.  First  Nat.  Bk.. 
203  U.  S.  141,  51  Law.  Ed.  128.  The  allow- 
ance of  an  appeal  from  a  circuit  court  of 
appeals  on  certificate  of  a  justice  of  the  su- 
preme court  cannot  operate  as  an  adjudica- 
tion that  such  appeal  is  taken  within  thirty 
days  allowed  by  tlie  general  orders.  Gen- 
eral Order  No.  36.  Id.  Petition  for  review 
filed  within  thirty  days  held,  under  the  cir- 
cumstances of  the  case,  filed  within  a  rea- 
sonable time.  In  re  Foss,  147  F.  790.  Time 
for  appeal  from  order  confirming  compo- 
sition begins  to  run  from  the  record  entry 
of  the  order  of  confirmation.  In  re  McCall 
[C.    C.    A.]    145    F.    898. 

43,  44.      In  re  Hill  Co.    [C.  C.  A.]   148  F.  832. 

45.  Circuit  Court  of  Appeals  Rule  36, 
subd.  2,  providing  that  on  petitions  to 
superintend  and  revise  the  petitioner  shall 
file  a  certified  copy  of  the  transcript,  con- 
templates the  certification  of  the  record 
and  proceedings  by  the  clerk  of  the  bank- 
ruptcy court,  and  not  a  transcript  certified 
by  the  referee.  Cook  Inlet  Coal  Field  Co. 
v.  Caldwell  [C.  C.  A.]  147  F.  475.  No  case 
will  be  heard  on  appeal  until  a  complete 
record  has  been  prepared  by  the  clerk  after 
he  has  been  directed  by  counsel  to  do  so, 
and  unless  the  record  contains  in  itself, 
and  not  by  reference,  all  papers,  exliibits, 
deposits,  and  other  proceedings  necessary 
to  the  hearing  in  the  appellate  court.  Id. 
On  appeal  the  record  required  to  be  certified 
and  filed  is  the  record  of  the  case  in  the 
bankruptcy  court.  Id.  A  finding  that  a 
contract  between  a  wife  and  her  husband 
for  the  return  of  money  brought  by  her 
into  the  marriage  community  at  the  time 
of  the  mari'iage  was  a  continuing  contract, 
and  was  not  barred  by  limitations,  was  not 
reviewable,  where  the  evidence  was  not 
brought    up.     In    re   Myer    [N.   M.]    89    P.    246. 

4«.  Where  necessary  for  trustee  to  rep- 
resent judgment  creditors  in  order  to  sus- 
tain findings,  it  will  be  presumed  on  appeal 
that  the  lower  court  found  that  he  repre- 
sented such  creditors.  Frank  v.  VoUkom- 
mer,    205    V.    S.    521,    51    Law.    P]d.    911. 

47.  An  objection  to  an  order  entered  nunc 
pro  tunc  adjudging  petitioner  a  bankrupt 
is  reviewable  on  appeal  taken  at  the  time 
the  order  of  adjudication  was  entered,  and 
not    on    a    subsequent    petition    to    superin- 
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§  21.     Trustee's  bonds;  actions  thereon.*^ 

§  2?.  Discharge  of  banJ.-rupt;  its  effect  and  Jtoiv  availed  of.  A.  Procedure  to 
obtain  discharge  and  vacation  thereof.^'' — In  the  southern  district  of  Xew  York  the 
petition  for  discharge  may  be  filed  with  the  referee.^^  Proceedings  for  a  discharge 
are  not  sucJi  new  and  independent  proceedings  as  to  bar  an  estoppel  based  upon 
previous  acts.^-  The  denial  of  the  application  for  a  discharge  renders  the  issue  of 
the  bankrupt's  right  thereto  res  judicata  as  to  debts  provable  in  that  proceeding.^^ 
but  not  as  to  new  debts.^*  The  fact  that  a  partnership  has  been  adjudicated  a  banlc- 
rupt,  and  the  partners  have  been  denied  a  discharge  in  such  proceedings,  does  not 
preclude  one  of  the  partners  from  filing  an  individual  petition  and  asking  for  a  dis- 
charge, although  he  schedules  the  same  debts  and  assets.'"'' 

The  specification  of  objections'^"^  must  allege  the  particular  ground  of  objections 
and  the  facts  constituting  it/'  but  may  be  amended.^^ 

Hearing,  evidence,  and  burden  of  proof. ^^ — The  objections  are  usually  referred 
to  a  referee  for  hearing,"*'  and  his  decision  will  only  be  disturbed  for  manifest  error.*'^ 
He  must  be  governed  solely  and  entirely  by  such  legal  evidence  as  may  be  admissible 
under  the  pleadings  ®-  and  is  actually  introduced.**"  'j'he  burden  is  on  the  objecting 
creditors  *'*  to  clearly  establish  the  gi'ound  of  objection.**" 


tend  and  revise.  Cook  Inlet  Coal  Fields 
Co.  V.  Caldwell  [C.  C.  A.]  147  F.  475.  On 
petition  to  the  circuit  court  of  appeals  to 
review  orders  of  the  district  court  in  bank- 
ruptcy proceeding's,  only  questions  of  law 
arising  out  of  the  facts  found  or  conceded 
can  be  considered.  In  re  Tlirockmorton  [C. 
■C.  A.]  149  F.  145.  In  the  absence  of  ob- 
vious mistake  of  law  or  serious  mistake  of 
fact,  a  finding  or  decree  of  the  lower  court 
"Will  not  be  reversed  on  appeal.  As  to 
whether  creditor  had  reasonable  cause  to 
Taelieve  that  a  preference  was  intended. 
Coder  v.  Arts  [C.  C.  A.]  152  F.  943,  modify- 
ing' In  re  Armstrong-,  145  F.  202.  Appeal 
from  adjudication,  being  in  equity,  brings 
up  the  wliole  case.  In  re  Neasmith  [C.  C. 
A.]     147    F.    160. 

48.  Objection  that  trustee  only  repre- 
sented simple  contract  creditors,  and  hence 
could  not  attack  mortgage  as  fraudulent, 
cannot  be  raised  for  the  first  time  on  ap- 
peal. Frank  v.  Vollkommer,  205  U.  S.  521, 
51  Law.  Ed.  911.  Only  specifications  of  ob- 
jection passed  on  by  the  referee  and  the 
district  court  will  be  considered  on  appeal 
from  an  order  denying  the  discharge.  Ve- 
hon    V.    Ullman    [C.    C.    A.]    147    F.    694. 

49.  See    3    C.    L.    487. 

50.  See   7   C.   L.    426. 

51.  Under  District  Court  Rule  11  in 
bankruptcy  in  the  southern  district  of  New 
Tork  which  makes  the  office  of  the  referee 
the  office  of  the  court.  In  re  Pincus,  147 
P.    621. 

52.  Failure  of  bankruptcy  to  have  trustee 
object  to  claims  of  objecting  creditors.  In 
re    Carton    &    Co.,    148    F.    63. 

53.  54.  Subsequent  voluntary  proceeding. 
In  re  Kuffier  [C.  C.  A.]  151  P.  12,  rws.  144  F. 
445. 

So.     In  re  Feigenbaum,  151  F.  508. 

56.  See  7  C.  L.   426. 

57.  The  allegations  of  the  specifications 
must  be  specific  and  of  such  a  character 
that  theii;  sufficiency  may  be  met  by  de- 
murrer, or  by  exceptions  analogous  to  those 
allowed  in  equity.  Troeder  v.  Lorsch  [C.  C. 
A.]    150    F.    710.     Specifications    of    objection 


which  are  in  the  language  of  the  statute 
without  more,  and  contain  no  statement  of 
facts,  are  not  amendable.  In  re  Bromley, 
152     F.     493. 

5S.     An    opposing   creditor    may    amend    his 

j  specifications    of    objection    to    a    bankrupt's 

j  discharge   by   supplying  allegations   that   the 

I  acts  relied  upon  were  knowingly  and  fraud- 

I  ulently    committed    by    the    bankrupt    at    any 

time     before      the     evidence     closed.     In     re 

Knaszak,  151  F.   503.     Rule  32  in  bankruptcy 

does   not   operate   as  a   statute   of  limitations 

I  to    prevent   the   court    from   permitting   cred- 

I  itors    to    file,    amended    specifications    of    ob- 

j  jection    to   a   bankrupt's    discharge    after    the 

I  expiration   of   ten   days   in   its   discretion.     In 

re    Xathanson,    152    F.    585. 

59,  See    7    C.    L.    426. 

60.  Under  rule  41  in  the  eastern  district 
of  Xew  Tork,  it  is  the  duty  of  objecting 
creditors  to  see  that  the  objections  to  a 
bankrupt's  application  for  discharge  are  re- 
ferred to  a  referee  as  special  master,  and  to 
arrange  for  the  hearing  thereon.  In  re  El- 
dred,    152    F.    491. 

j       61.     Where  an   application  for  a  discharge 
i  was    heard    on    briefs    and    the    report    of    a 
!  refei-ee    overruling    the    specifications    of    ob- 
I  jection,   and  the   referee's  findings,   so   far  as 
j  they    were    disputed,    were    amply    supported 
I  by   the   testimony,   an   order  denying   the   ap- 
I  plication    will    be    reversed.     Eovd    v.    Louc- 
'  helm   &   Co.    [C.    C.   A.]    149   F.    187. 
62.     In     re    W'alder,     152     P.     489. 
\       63.      In   re   Walder,    152    F.    489.     ,A   referee, 
acting    as    special    master    in    hearing    objec- 
tions   to   a   bankrupt's   discharge,    has   no   le- 
;  gal    right    to    consider    any    evidence    which 
!  has    been    previously    offered    before    him    as 
I  referee,    or    to    refuse    to    recommend    a    dis- 
charge upon   the  ground   that,  at  some  former 
hearing    before    him   as    referee,    he,    as    such 
referee,     may     have     formed     some     opinion 
upon    some    fact    which    would    be    sufficient 
to    bar    a    discharge,    unless    some    such    fact 
is     legally    established     by    proper    evidence 
under    the    specifications.    Id. 

64.  In  re  Kolster,  146  P.  138.  On  a  hear- 
ing   of    objections,    the    burden    of    proof    to 
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(§  22)  B.  Grounds  for  a  refusal.^^ — AYhere  equitable,  t]ie  court  may  withhold 
the  diseliai-oe  so  as  to  permit  creditors  to  sue  in  state  courts  to  recover,  for  their  own 
benefit,  assets  not  recoverable  by  the  trustee.*^^  Among  the  grounds  for  which 
refusal  of  discharge  is  provided  by  §  14b  are  commission  of  a  crime  against  the  pro- 
visions of  the  act,®^  destruction  of  or  failure  to  keep  proper  books  of  account,®®  ob- 
taining property  or  credit  by  false  statements,'"  concealment  or  transfer  of  property 
with  intent  to  defraud  creditors,'^  and  refusal  to  answer  a  material  question  ap- 
proved by  the  court."- 


sustain  the  alleged  specifications  is  upon 
the  creditors  that  filed  the  same,  and  that 
burden  never  shifts.  In  re  Walder,  152  F. 
489. 

65.  On  the  hearing  of  an  objection  to  a 
bankrupt's  discharge  on  the  ground  that  he 
has  committed  a  criminal  offense,  while  the 
opposing  creditor  is  not  required  to  estab- 
lish such  offense  beyond  a  reasonable  doubt, 
the  evidence  must  be  sufficient  to  overcome 
tlie  opposing  presumptions  as  well  as  the 
opposing  evidence.  Troeder-Lorsch  [C.  C. 
A.]  150  P.  710.  While  acts  charged  may  be 
established  by  inference  from  facts  proved 
(In  re  Kolster,  146  F.  13S),  it  is  not  sufficient 
that  such  facts  justify  a  suspicion  of  fraud, 
but  they  must  be  inconsistent  with  honest 
and  good  faith  (Id.).  Sufficiency  of  evi- 
dence to  support  particular  objections  is 
treated  in  connection  with  grounds  for  re- 
fusing discharge.      See  post,   §   22B. 

6«.     See    7    C.    L.    426. 

67.     In    re    Tiffany,    147    F.    314. 

CS.  On  determination  of  an  issue  as  to 
the  making  of  a  false  oath  by  the  bank- 
rupt, it  is  not  a  question  of  the  latter's 
general  truthfulness,  but  a  question  as  to 
some  specific  matter  which  can  be  framed 
into  an  issue  material  to  the  bankruptcy 
proceedings.  Troeder  v.  Lorsch  [C.  C.  A.] 
150  F.  710.  Evidence  of  false  oath  insuf- 
ficient.    Id. 

69.  Finding  of  referee  on  conflicting  evi- 
dence that  evidence  was  insufficient  to  sus- 
tain objection,  that  bankrupt  failed  to  keep 
proper  books,  and  that  transfers  were 
fraudulent  confirmed.  In  re  Forth,  151  F. 
951.  In  order  to  have  a  discharge  for  fail- 
ure to  keep  books  of  account,  it  must  be 
shown  that  the  bankrupt  not  only  failed 
to  keep  such  books  but  that  liis  omission  to 
do  so  was  with  intent  to  conceal  his  finan- 
cial condition.  In  re  Garrison  [C.  C.  A.] 
149  F.  178.  Failure  of  firm  to  keep  books 
held  not  to  bar  discharge  of  nonresident 
member  (Id.),  and  the  burden  is  upon  the 
opposing  creditor  to  prove  both  propositions 
by  convincing  proof   (Id.). 

70.  The  provisions  of  the  bankruptcy  act 
barring  a  discharge,  where  the  bankrupt 
has  obtained  property  upon  a  materially 
false  written  statement,  are  not  to  receive 
the  strict  construction  given  to  criminal 
statutes,  but  should  receive  a  reasonable 
one  to  effectuate  the  intention  ol  congress. 
In  re  Dresser  [C.  C.  A.]  146  F.  383.  Such 
intention  is  to  deprive  any  bankrupt  of  the 
benefit  of  a  discharge  Avho  has  obtained 
property  from  an.\-  person  by  means  of  a 
written  statement  false  in  material  mat- 
ters; and  within  the  fair  meaning  of  the 
clause  the  statement  is  made  to  such  per- 
son, if  it  was  given  to  an  agent  for  the 
purpose  of  using  it  in  olUaining  property 
for    the    bankrupt    and    if    its    contents    were 


communicated  by  the  agent  to  such  person. 
Id.  The  words  "such  person"  refer  to  the 
previous  words  "any  person,"  and  tlie  state- 
ment is  "made  to  such  person"  whenever 
it  is  made  by  the  bankrupt  himself  or  his 
duly  authorized  agent;  and  it  is  none  tlie 
less  "made,"  although  the  statement  itself 
is  not  delivered,  when  its  contents  are  cor- 
rectly communicated  by  the  agent.  Id.  The 
language  of  the  clause  does  not  necessarily 
import  that  the  statement  shall  have  been 
made  for  the  purpose  of  inducing  any 
particular  person  to  rely  on  it.  Id.  It  is 
the  act  of  making  the  false  statement  to 
obtain  credit  and  the  fraudulent  intent 
whicli  constitute  the  ground  for  refusing 
tlie  discharge,  and  the  riglit  to  make  the 
objection  is  not  confined  to  the  person  de- 
frauded, but  may  be  made  by  any  party 
in  interest.  In  re  A.  B.  Carton  Co.,  148 
F.  63.  A  written  financial  statement 
made  to  a  commercial  agency,  reciting  tiaat 
it  is  made  as  a  basis  of  credit  with  associ- 
ate members  of  such  agency,  and  whicli  is 
communicated  to  members,  who  extend 
credit  on  tlie  faith  of  it,  is  equivalent  to 
one  made  to  tliem,  and  if  materially  false 
will  bar  a  discharge.  In  re  Pincus,  147  F. 
621. 

71.  A  transfer  by  employes  having  gen- 
eral autlaority  to  make  such  transfers  if 
made  within  the  four  month  period  and  with 
intent  to  defraud  will  bar  a  discharge.  In 
re  Jacob  Berry  &  Co.,  146  F.  623.  The 
pledging  by  a  firm  of  brokers  of  their  cus- 
tomer's stock  to  secure  a  loan  to  themselves 
lield  not  a  transfer  with  intent  to  delay  or 
defraud  creditors,  altliougli  the  brokers  may 
have  had  a  lien  on  some  of  the  stock  pledged. 
Id.  Unscheduled,  surrendered  lease  held 
not  concealed  assets,  the  surrender  being  in 
good  faith.  In  re  Kolster,  146  F.  138. 
Findings  of  special  master  on  conflicting 
evidence  tliat  bankrupt  liad  concealed  prop- 
erty and  made  false  oath  with  intent  to 
defraud  creditors,  affirmed.  In  re  Knaszak, 
151  F.  503.  The  judgment  of  a  btate  court, 
in  a  suit  brought  by  the  bankrupt's  trustee, 
refusing  to  set  aside  a  certain  ti-ansfer  as 
fraudulent,  concludes  the  creditors  who 
cannot  tliereafter  set  up  the  same  ground 
to  defeat  the  discharge.  In  re  Tiffany,  147 
F.  314.  Wliile  intent  is  a  material  inquiry 
or  an  issue  as  to  the  concealment  of  assets 
by  a  bankrupt,  if  fraudulent  intent  alone 
does  not  justify  a  refusal  of  a  discharge 
unless  assets  belonging  to  his  estate  were 
actually  concealed  or  \vithlield.  Vehon  v. 
UUman  [C.  C.  A.]  147  F.  694.  Duplicate  list 
of  customers  of  mail  order  liouse  lield  not 
the  property  of  the  president  tliereof,  and. 
failure  to  schedule  the  same  did  not  bar  a 
dlscliai-ge.  Id.  To  justify  the  refusal  of  a 
discharge,  a  fraudulent  concealment  of 
property    by    the    bankrupt    must    be    predi- 
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(§  22)  C.  LiahiUties  released  and  use  of  discharge.'^ — A  discharge  releases 
all  provable  debts  '*  except,  among  others,  liability  for  -n-iUfnl  and  malicious  injury 
to  person  or  property,'^  liability  for  obtaining  property  by  false  pretenses  or  repre- 
sentations,'*^ liability  for  support  of  wife  or  child.' '  liability  for  fraud  or  defalcation 


cated  upon  acts  committed  after  the  adjudi- 
cation (In  re  Jacobs,  147  F.  797),  but,  if  a 
concealment  is  initiated,  witli  intent  to  de- 
fraud creditors,  prior  to  the  adjudication 
is  continued  thereafter,  it  is  a  "conceal- 
ment" within  the  statute  (Id.).  Unac- 
counted for  discrepancy  of  $15,000  in  value 
of  goods  on  hand  before  and  after  bank- 
ruptcy held  to  justify  the  inference  that 
the  bankrupts  converted  the  goods  into 
money  and  fraudulently  and  knowingly 
continued  to  conceal  tlie  same.  Id.  Evi- 
dence held  not  to  sustain  specification  of 
objection  on  the  ground  of  a  fraudulent  con- 
cealment of  property,  by  causing  stock  in  a 
corporation,  in  fact  paid  for  by  him,  to  be 
bought  by  his  wife  and  held  in  trust  for 
his  benefit,  but  show  that  the  stock  was 
bought  with  the  separate  money  of  his  wife. 
In  re  Tillyer,  147  F.  860.  Where,  acting 
under  advice  of  counsel  that  policy  of  life 
in.<^urance  belonged  to  his  ■wife,  bankrupt 
failed  to  schedule  same,  but  in  his  exainina- 
tions  disclosed  its  existence,  and  upon  be- 
ing ordered  to  do  so  delivered  it  to  the 
trustee  and  paid  its  cash  surrender  value, 
held  no  fraudulent  concealment  barring 
discharge.  In  re  Schofleld.  147  F.  862. 
Evidence  held  insufficient  to  sustain  objec- 
tions that  bankrupt  had  concealed  assets. 
Troeder   v.   Lorsch    [C.   C.   A.]    150   F.    710. 

72.  No  more  formal  approval  is  required 
from  the  referee  than  the  overruling  of  ob- 
jections, if  any  are  inade,  and  the  allowance 
of  the  questions.  In  re  Weinreb  [C.  C.  A.] 
153  F.  363.  And  this  is  true  though  after 
the  objection  to  the  discharge  is  made  he 
offers  to  answer  the  question.  Id.  The  fact 
that  the  refusal  of  a  bankrupt  to  answer 
material  questions  in  the  course  of  the  pro- 
ceedings which  were  approved  by  the  ref- 
eree was  based  on  the  claim  of  his  con- 
stitutional privilege  not  to  incriminate  liim- 
self  does  not  deprive  the  court  of  the  right 
to  deny  him  a  discharge.  In  re  Dresser  [C. 
C.  A.]  14  6  F.  383.  That  the  testimony  of  the 
bankrupt  was  evasive  and  perhaps  false  in 
some  particulars  is  insufficient  to  warrant 
the  denial  of  a  discharge.  In  re  Cohen,  149 
P.    908. 

73.  See    7    C.   L.    428. 

74.  Only  provable  debts  are  discharged. 
Ogilby  V.  Munro,  52  Misc.  170,  101  N.  Y.  S. 
753.  A  nonprovable  claim  is  not  discharged 
whether  properly  scherluled  or  not.  Smith 
V.  McQuillin.  193  Mass.  289,  79  N.  E.  401; 
Sibley  v.  Nason  [Mass.]  81  N.  E.  887. 
Judgment  barred.  Young  &  Co.  v.  Howe 
[Ala.]  43  So.  488.  The  discharge  releases 
the  bankrupt  from  all  debts  and  claims 
whiclt  are  made  provable  against  his  estate 
and  which  existed  on  the  date  the  petition 
was  filed,  excepting  only  such  debts  as  are 
exempted  from  the  operation  of  the  dis- 
cliarge  by  the  bankruptcy  act.  Ruhl- 
Koblegard  Co.  v.  Gillespie.  61  "\^'.  Va.  584, 
56  S.  E.  898.  A  duly  scheduled  claim  is  in- 
cluded in  the  discharge,  wliether  proved  or 
not.      In    re   Kuffier,    153    F.    667. 

75.  A  judgment  in  an  action  for  breach 
of    marriage    promise    in    which    there    is    no 


allegation  of  seduction  or  other  w^rong  is 
a  judgment  in  an  action  for  breach  of  con- 
tract, and  hence  is  not  a  judgment  "for 
willful  and  malicious  injuries  to  the  person 
or  property  of  another."  Bond  v.  Milliken 
[Iowa]  109  N.  'W.  774.  The  exception  of 
judgments  in  actions  "for  willful  and  ma- 
licious injuries  to  the  person  or  property 
of  another"  extends  to  all  actions  in  which 
the  facts  of  intent  and  malice  are  judicially 
ascertained  (Flanders  v.  Mullin  [Vt.]  66  A. 
789),  but  it  would  seem  that  something 
more  than  the  ordinary  finding  of  a  willful 
and  malicious  act  is  required  (Id.).  A  close 
jail  certificate  on  an  action  for  injuries 
sustained  while  undergoing  a  surgical  oper- 
ation, that  the  cause  of  action  "arose  from 
the  willful  and  malicious  act  of  the  defend- 
ant and  for  willful  injuries  to  the  person  of 
the  plaintiff;"  held  sufficient  to  exempt 
judgment  from  the  operation  of  the  dis- 
cliarge.  Id.  As  to  whether  there  is  such  a 
finding  is  to  be  determined  from  the  record 
as  a  whole.  Id.  A  close  jail  certificate 
may  be  included  in  the  consideration  of  the 
question.     Id. 

76.  That  a  void  claim  was  created  by 
false  pretenses  does  not  create  a  debt  which 
is  not  affected  by  the  discharge.  Loan  of 
money  contrary  to  statutory  provisions.  In 
re  Home  Discount  Co.,  147  F.  538.  Claims 
for  damages  arising  out  of  false  and  fraud- 
ulent representations  inducing  sales  of 
merchandise  may  be  proved  as  debts 
"founded  upon  an  open  account  or  upon  a 
contract,  expressed  or  implied,"  if  the 
sellers  had  chosen  to  waive  the  law  and 
take  their  places  with  the  other  creditors 
of  the  bankrupt  estate,  and  are  therefore 
barred  bv  a  discharge.  Tindle  v.  Birkett, 
205  U.  S.  183,  51  Law.  Ed.  762,  afg.  183  N. 
Y.  267,  76  N.  E.  25.  Judgment  on  note  held 
discharged,  allegations  of  fraud  in  procure- 
ment of  money  not  being  sustained.  John- 
son V.  Joslyn  [Wash.]  88  P.  324.  Judgment 
for  obtaining  property  by  false  representa- 
tions is  not  released.  Lee  v.  Tarplin 
[Mass.]  79  N.  E.  786.  An  action  at  law  to 
recover  a  money  judgment  for  a  sum  which 
the  complaint  alleges  the  defendant  re- 
ceived as  factor  and  agent  of  the  plaintiff 
for  the  sale  of  goods,  under  a  contract  by 
which  he  was  to  bill  the  goods  in  his  own 
name,  collect  the  proceeds,  and  forthwith 
pay  over  the  identical  money  so  received 
to  plaintiff,  and  which  it  is  further  alleged 
he  misappropriated  to  his  own  use,  is  not 
one  to  recover  a  debt  created  by  the  de- 
fendant's fraud  or  misappropriation  while 
acting  in  a  fiduciary  capacity.  In  re  Adler 
[C.  C.  A.]  152  F.  422.  Where  one  obtained 
sheep  upon  fraudulent  representation  that 
he  would  that  day  receive  a  ciieck  for  more 
than  the  price  of  the  sheep  and  would  turn 
it  over  to  the  seller,  held  not  discharged 
from  debt.  Rowell  v.  Ricker,  79  Vt.  552, 
6<5    A.    569. 

77.  Contractual  obligations  in  the  nature 
of  alimony  are  not  released.  The  obligation 
incurred  by  a  husband  under  a  contract 
between   himself   and   wife,   made   in   contem- 
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as  ofRcer  or  fiduciary/^  and  debts  not  duly  scheduled  by  the  Ijankrupt.'^  Whatever 
the  bankrupt  is  not  required  to  surrender  is  his  absolutely,  freed  from  the  enforce- 
ment of  the  obligation  of  his  prior  contracts,  unless  at  the  time  of  the  filing  of  the 
petition  it  has  taken  the  form  of  property,  upon  which  a  lien  has  fastened.^**  The 
adjudication  of  a  debtor,  followed  by  a  discharge,  takes  away  all  remedy  for  the  en- 
forcement of  the  obligation  of  the  contract  concerning  wages  earned  after  his  bank- 
ruptcy.®^ Security  which  was  not  affected  by  the  bankruptcy  proceeding  may  be 
enforced  after  the  discharge.*-     A  creditor's  suit  is  an  action  in  rem  and  not  against 


plation  of  her  obtaining  a  divorce,  which 
she  subsequently  did.  whereby  lie  agreed 
to  pay  her  a  specified  sum  per  month  until 
her  remarriage,  is  not  discharged  by  his 
subsequent  discharge  in  banltruptcy.  Schless- 
inger   v.    Schlessinger    [Colo.]    88   P.    970. 

78.  Forbes  v.  Keyes,  193  Mass.  38,  78 
N.  E.  733.  The  words  "while  acting  as  an 
officer  or  in  any  fiduciary  capacity"  extend 
to  "fraud,  embezzlement,  misappropriation" 
as  well  as  to  "defalcation."  Tindle  v.  Blrk- 
ett,  20'5  U.  S.  183,  51  Law.  Ed.  76:;,  afg.  183 
N.  Y.  267,  76  N.  E.  25.  A  judgment  obtained 
by  a  railroad  company  against  a  ticket 
agent  for  money  collected  by  him  for  tickets 
sold  and  misappropriated  will  be  released 
by  a  discharge.  In  re  "VVenhan,  153  F. 
910.  Money  received  from  copartner  as 
partnersliip  capital  pursuant  to  formation 
of  a  contemplated  copartnership  between 
the  parties  held  received  in  a  fiduciary  ca- 
pacity, the  other  partner  dying  immedi- 
ately after  making  such  payments.  Hag- 
gerty  v.  Badkin  [N.  J.  Eq.]  66  A.  420. 
Whetlier  a  debt  due  from  an  agent  to  his 
principal  for  rent  collected  and  converted 
to  his  own  use  is  one  created  by  fraud,  em- 
bezzlement, misappropriation,  or  defalcation 
while  acting  in  a  fiduciary  capacity,  quaere. 
Stull  V.  Beddes  [Neb.]  112  N.  W.  315,  vacat- 
ing. 110  N.  W.  861.  Query  as  to  whether 
"officer"  as  used  above  means  only  a  public 
officer.      In    re    Wenhan,    153    F.    910. 

79.  If  the  creditor  has  no  notice  or  ac- 
tual knowledge  of  the  proceedings  in  bank- 
ruptcy, and  the  debt  has  not  been  duly  sched- 
uled, the  discharge  is  not  operative  as 
against  such  creditor  (Marshall  v.  English- 
American  Loan  &  Trust  Co.,  127  Ga.  376,  56 
S.  E.  449),  but  mere  want  of  notice  or  ac- 
tual knowledge  of  the  proceedings  will  not 
prevent  the  discharge  if  the  debt  has  been 
duly  scheduled  (Id.).  The  debt  and  the 
name  of  the  creditor  being  dul.v  scheduled, 
the  debt  is  released  regardless  of  notice  to 
the  creditor  (Beck  &  Gregg  Hardware  Co.  v. 
Crum,  127  Ga.  94,  56  S.  E.  242),  and  the 
burden  would  seem  to  be  on  the  creditor 
that  his  name  and  the  debt  were  not  duly 
scheduled  (Id.).  Where  the  bankrupt  fails 
to  endeavor  to  learn  tlie  street  address  of 
a  creditor,  but  simply  states  that  his  ad- 
dress is  "Mulberry  Street,  New  York  City," 
and  the  creditor  has  no  knowledge  of  the 
proceedings  and  receives  no  notice  thereof, 
the  debt  is  not  discharged.  Cagliostro  v. 
Indelli,  53  Misc.  44,  102  N.  Y.  S.  918.  The 
bankrupt  having  neither  knowledge  nor 
n6tice  of  an  assignment  of  the  indebted- 
ness, a  schedule  of  the  same  in  the  original 
creditor's  name  is  sufficient  (Mueller  v.  Goer- 
lltz,  53  Misc.  53,  103  N.  Y.  S.  1037),  and  in 
this  connection  the  recordation  of  the  as- 
signment   is    not   generall.v   deemed   notice   to 


the  bankrupt  (Id.).  So  held  recordation  of 
assignment  of  mortgage.  Id.  Where  a  cred- 
itor whose  debt  was  not  scheduled  had  such 
actual  knowledge  of  the  bankruptcy  pro- 
ceedings as  to  permit  him  to  participate  in 
all  of  the  proceedings  taken,  with  the  ex- 
ception of  the  choice  of  trustee,  and  the 
relative  value  of  the  creditor's  claim  as 
against  the  claims  scheduled,  the  represen- 
tatives of  which  chose  the  trustee,  was  sucli 
that  the  deprivation  of  that  right  could  not 
be  deemed  the  deprivation  of  a  material 
right,  tlie  creditor's  debt  was  discharged  by 
the  discliarge  in  bankruptcy.  Morrison  v. 
Vaughn.  104  N.  Y.  S.  169.  A  debt  is  not  duly 
scheduled  when  tlie  creditor's  office  address, 
instead  of  his  residence,  is  set  forth  in  the 
schedule  under  the  designation  "residence." 
^^^eidenfeld  v.  Tillinghast.  104  N.  Y.  S.  902, 
afg.  104  N.  Y.  S.  712.  Unless  a  debt  is  duly 
scheduled  in  time  for  proof  and  allowance. 
it  is  not  affected  by  the  discharge  unless 
the  creditor  had  actual  notice  or  knowledge 
of  the  proceedings.  Custard  v.  Wigderson, 
130  Wis.  412,  110  N.  W.  263.  Where  a  cred- 
itor's name  was  sclieduled  as  "Costard"  in- 
stead of  "Custard,"  his  true  name  held  not 
sufficiently  scheduled  as  to  be  barred.  Id. 
A  discharge  in  bankruptcy  is  not  effectua! 
to  discliarge  a  claim  for  stockholders'  stat- 
utory liability  or  unpaid  stock  subscription, 
was  not  properly  scheduled,  and  no  notice 
of  the  bankruptcy  proceedings  was  served 
on  a  corporation,  and  there  is  no  sliowing 
that  tlie  claim  was  ever  liquidated.  Roeb- 
ling  Sons  Co.  v.  Shawnee  Valley  Coal  & 
Iron  Co.,  4  Ohio  N.  P.  (N.  S.)  113.  Giving 
name  of  creditor  as  to  the  English-American 
Trust  Co.,  New  York  City,  is  not  a  sufRcient 
scheduling  of  the  claim  of  the  English- 
American  Loan  &  Trust  Company  of  At- 
lanta, Ga.  Marshall  v.  English-American 
Loan  &  Trust  Co.,  127  Ga.  376,  56  S.  E.  449. 
Tlie  burden  of  proof  is  upon  tlie  bankrupt 
to  establish  the  fact  that  the  debt  was 
duly  scheduled,  or  that  the  creditor  had 
notice  or  actual  knowledge  of  the  bank- 
ruptcy proceedings.  Application  to  cancel 
a  judgment  under  Code  Civ.  Proc.  §  1268, 
bf  cause  defendant  has  lieen  dischai-ged  of 
Ills  debts  in  bankruptcy.  Weidenfeld  v. 
Tillinghast,  104  X.  V.  S.  712,  afd.  104  N.  Y. 
S.     902. 

SO,   81.     In    re    Home    Discount    Co.,    147    F. 
538. 

82.  Morganstein  v.  Commercial  Nat.  Bk.. 
125  111.  App.  397.  .A.  mortgage  is  not  dis- 
charged by  the  mortgagor's  adjudication 
and  discharge  as  a  bankrupt.  Security  Sav. 
Bk.  V.  Scott,  3  Cal.  App.  687,  86  P.  903. 
Where  a  mortgage  was  signed  by  the  mort-' 
gagor's  wife  and  contained  an  express 
agreement  on  her  part  to  pay  the  note  se- 
cured    by     the     mortgage     according     to     its 
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the  creditor  personally,  and  a  discharge  l)y  a  court  of  bankruptcy  is  no  bar  thereto.^' 
Liability  as  principal  on  a  bail  bond  in  a  civil  case,  which  liability  has  not  become 
fixed,  is  released.^*  As  a  general  proposition,  neither  a  voUmtary  nor  an  involuntary 
adjudication  releases  a  surety  of  the  bankrupt  from  his  oliligation  as  surety.*^  In- 
dividual partners  cannot  be  discharged  from  partnership  debts  under  an  adjudication 
against  the  partnership  only.^^  Though  there  are  decisions  to  the  contrary,®^  it  is 
generally  held  that  the  discharge  does  not  satisfy  the  debt  but  merely  releases  the 
debtor's  legal  obligation  to  pay.^^  Accordingly  the  moral  obligation  to  pay  remains 
and  furnishes  a  sufficient  consideration  in  law  for  a  new  promise  to  pay.®**  This 
promise  to  be  enforceable  must  be  express,  positive,  and  unconditional,""  or,  if  con- 


terms  and  conditions,  she  was  not  dis- 
charged from  liability  by  the  mortgagor's 
adjudication  and  discharge  in  bankruptcy. 
Id. 

83.  Flint  V.  Chaloupka  [Neb.]  Ill  N.  W. 
46'5.  A  fraudulent  grentee  cannot  plead  the 
subsequent  discharge  in  bankruptcy  of  his 
giantor  as  a  defense  in  a  creditor's  suit 
brought  more  than  four  months  prior  to  the 
institution  of  the  bankruptcy  proceeding, 
where  the  land  involved  \vas  never  brought 
within  the  jurisdiction  of  the  bankruptcy 
court.     Id. 

84.  Keyes    v.     Bennett,     122     111.     App.     60. 

85.  "V\^ise  Coal  Co.  v.  Columbia  l^oad  &  Zinc 
Co.,  [Mo.  App.]  100  S.  "W'.  680.  The  sureties 
on  an  appeal  bond  conditioned  on  the  pay- 
ment of  the  judgment  appealed  from,  in 
the  event  of  its  affirmance,  are  not  dis- 
charged from  liability  by  appellant  pending 
the  appeal  filing  a  petition  in  bankruptcy 
and  obtaining  a  discharge  subsequent  to  the 
affirmance  of  the  judgment.  Slusher  v. 
Hopkins,  30  Ky.  L.  R.  257,  97  S.  W.  1158. 
Under  a  state  statute  providing  that  the 
giving  of  a  claimant's  bond  shall  not  re- 
lease the  levy  of  an  execution,  the  debtor's 
discharge  in  proceedings  instituted  more 
than  four  months  after  the  levy  does  not 
affect  the  right  of  the  judgment  creditor 
to  recover  on  the  claimant's  bond.  Bishop  v. 
Hibben  Dry  Goods  Co.,  30  Ky.  L.  R.  725, 
99  S.  W.  644.  Under  Code  1896,  §  493,  au- 
thorizing a  judgment  against  sureties  on  an 
appeal  bond  only  in  case  the  judgment  ap- 
pealed from  is  affirmed,  the  sureties  on  the 
appeal  bond  cannot  be  proceeded  against 
where  the  judgment  was  barred  by  the  dis- 
charge in  bankruptcy  of  the  principal  debtor. 
Young  &  Co.  v.  Howe  [Ala.]  43  So.  488.  Dis- 
charge is  a  good  defense  to  a  suit  brought 
by  a  surety  on  the  defendant's  bond  as  a 
trustee  in  bankruptcy  in  another  bank- 
ruptcy estate,  plaintiff  having  further  be- 
come his  surety  upon  notes  at  bank  dis- 
counted to  raise  the  money  wherewith  the 
defendant  paid  off  a  misappropriation  of  the 
funds  of  the  bankrupt  estate  in  his  hands, 
and  as  such  surety  on  the  notes  has  had  to 
pay  them.  Leinkauf  v.  Wellhouse  [Ga.  App.] 
57  S.  E.  961.  Rule  would  have  been  other- 
wise but  for  note  transaction.  Id.  A  surety 
on  an  injunction  bond,  given  In  a  suit 
brought  to  restrain  the  enforcement  of  a 
judgment,  is  not  released  from  liability 
thereon  by  the  discharge  of  his  principal  in 
bankruptcy.  Stull  v.  Beddeo  [Neb.]  112 
N.  W.  315,  vacating,  110  N.  "W.  861.  The 
liability  of  a  surety  on  a  note  is  not  affected 
by  the  discharge  in  bankruptcy  of  the  prin- 
cipal. Wolfboro  Loan  &  Banking  Co.  v. 
Rollins    [Mass.]    81   N.   E.    204. 


86.  In  re  Pincus,  147  F.  621.  An  indi- 
vidual member  of  a  firm  may  obtain  a  dis- 
charge in  bankruptcy  not  only  from  his 
individual  debts  but  from  his  firm  liabilities, 
and  without  regard  to  the  existence  or 
nonexistence  of  firm  assets.  New  York  Inst, 
for  Deaf  &  Dumb  v.  Crockett,  117  App.  Div. 
269,  102  N.  Y.  S.  412.  Partnership  debts  are 
discharged  by  the  discharge  in  bankruptcy 
of  an  individual  member  of  the  firm,  when 
the  debts  of  the  copartnership  were  listed  in 
the  schedules  of  the  bankrupt  and  there  ar^ 
no  assets  of  the  firm.  Berry  Bros.  v.  Shee- 
han,    115   App.   Div.    488,    101   N.   Y.   S.   371. 

87.  The  effect  of  the  discharge  is  to  ex- 
tinguish the  debt  (Moore  v.  Trounstine, 
126  Ga.  116,  54  S.  E.  810),  and  a  promise  by 
the  debtor  to  revive  the  discharged  debt 
must  be  clear,  Express,  distinct,  unequivo- 
cal, and  without  qualification  or  condition 
before  it  will  be  enforceable  against  him 
(Id.).  Letter  in  which  debtor  promised 
creditor  he  "should  be  paid  in  near  future" 
held   insufficient.     Id. 

88.  Farmers'  &  Merchants'  Bk.  v.  Rich- 
ards, 119  Mo.  App.  18,  95  S.  W.  290.  Does 
not  prevent  corporation  from  being  dis-  ■ 
solved  under  Code  Civ.  Proc.  §  1785,  subd.  2, 
for  neglecting  or  refusing  for  a  year  to  pay 
or  discharge  its  notes.  People  v.  Troy 
Chemical  Co.,  118  App.  Div.  437,  104  N.  Y.  S. 
22. 

89.  Farmers'  &  Merchants'  Bk.  v.  Rich- 
ards, 119  Mo.  App.  18,  95  S.  W.  290;  Stern  v. 
Bradner  Smith  &  Co.,  127  111.  App.  640.  The 
bankrupt  may  after  his  discliarge  by  a 
new,  clear,  distinct,  and  unequivocal  prom- 
ise to  pay  a  debt  released  by  the  discharge 
become  liable  therefor  in  an  action  at  law. 
Torrey  v.  Kraus  [Ala.]  43  So.  184;  Mordaunt 
V.  Monroe,  124  111.  App.  306.  A  promise  to 
pay  the  indebtedness  in  full  makes  the 
debtor  liable  for  both  principal  and  inter- 
est. Old  d^bt  evidenced  by  note.  Stern  v. 
Bradner,  Smith  &  Co.,  225  111.  430,  80  N.  E. 
307. 

JM).  Farmers'  &  Merchants'  Bk.  v.  Rich- 
ards, 119  Mo.  App.  18.  95  S.  W.  290.  Evidence 
that  debtor  repeatedly  said  "I  will  pay  it," 
that  is  the  debt,  held  sufficient.  Id.  It  cannot 
be  inferred  from  the  mere  fact  that  defend- 
ant paid  interest  on  a  note  which  he  had 
previously  scheduled  in  bankruptcy  that  the 
payment  was  made  to  protect  real  estate 
which  was  mortgaged  to  secure  the  note 
and  which  had  been  scheduled  in  the  bank- 
ruptcy, and  the  title  to  which  had  conse- 
quently been  divested  from  defendant. 
Stern  v.  Bradner,  Smith  &  Co.,  225  111.  430, 
80  N.  E.  307.  The  evidence  of  the  subse- 
quent promise  to  pay  must  be  strong,  posi- 
tive, and  unequivocal,   both  as  to   the  identl- 
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ditional,  compliance  witli  the  condition  must  be  plainly  shown."  The  new  promise 
mav  be  made  after  the  adjudication,  and  before  or  after  the  discharge.^-  In  some 
states  such  promises  are  required  to  be  in  writing.''"  The  creditor  may  sue  directly 
on  the  new  promise,  or,  at  his  election,  on  the  original  debt,  and  reply  the  new 
promise  to  a  plea  of  discharge.^*  AMiere  a  discharged  bankrupt  agi'eed  to  pay  a  dis- 
charged debt  in  monthly  installments,  the  creditor,  on  default  in  such  pa\nnents, 
could  only  recover  the  installments  due  to  the  date  of  the  Avrit  in  his  action.®^  The 
bankruptcy  court  being  a  court  of  record,  proof  of  an  order  discharging  the  bankrupt 
raises  the  presumption  that  the  court  acquired  jurisdiction,  and  that  its  proceedings 
were  had  in  conformity  to  law,^®  and  that  a  creditor  had  notice  of  the  proceedings 
and  of  the  scheduling  of  his  debt;^'  and  lapse  of  time  strengthens  the  presumption.^* 
Discharge  cannot  be  collaterally  attacked.''^ 

§  23.  Amendment  and  reopening;  grounds  and  effect.^ — A  court  of  bankruptcy 
has  power  to  amend  an  order  of  discharge  at  any  time  before  the  proceedings  in  the 
case  have  been  closed,  provided  such  amendment  shall  not  affect  vested  rights.- 


fication  of  the  debt  and  as  to  a  distinct,  un- 
conditional, and  present  promise  to  pay. 
.PearsaU  v.  Tabour,  98  Minn.  248,  108  N.  W. 
*808.  The  possibility  of  wrong-  to  the  dis- 
charged debtor,  by  perjured  testimony,  in 
depriving-  him  of  the  legitimate  benefit  of 
the  bankruptcy  act,  is  not  to  be  reme- 
died by  hostile,  unusual,  or  forced  inter- 
pretation of  the  evidence,  introduced  in  sup- 
port of  such  promise  to  pay.  Id.  Wher- 
ever, upon  application  of  the  natural  and  or- 
dinary rules  of  common  sense  and  simple 
logic  to  the  proof  introduced  in  support  of 
the  subsequent  promise  to  pay,  construed 
as  a  whole,  the  trial  court  is  satisfied  that 
such  proof  conforms  to  the  legal  standard, 
and  it  is  contradicted,  it  is  its  duty  to  sub- 
mit the  questions  of  fact  to  the  jury  under 
appropriate  instructions.  Id.  Evidence  held 
to  warrant  submission  of  case  to  jury  and 
verdict  against  debtor.  Id.  Declaration  of 
debtor  and  creditor  made  before  the  dis- 
charge promising  to  pay  the  debt  thereafter, 
held  admissible  under  the  circumstances  of 
the  case.  Pearsall  v.  Tabour,  98  Minn.  248, 
108  N.  "W.  808.  In  instructions  on  this  sub- 
ject the  word  "promised"  implies  a  dis- 
tinct, express,  and  unconditional  promise. 
Stern  v.  Bradner,  Smith  &  Co.,  225  111.  430, 
80    N.    E.    307. 

91.  Stern  v.  Bradner  Smith  &  Co.,  225 
111.  430,  80  N.  E.  307.  A  new  promise  to  pay 
as  soon  as  the  debtor  is  able  is  enforceable, 
and  not  void  for  uncertainty.  Torrey  v. 
Kraus  [Ala.]  43  So.  184.  Where  the  bankrupt 
promises  tliat  as  soon  as  he  is 'able  he  will 
pay  a  debt  barred  by  his  discharge,  it  is 
necessary  for  plaintiff,  in  an  action  on  the 
promise,  to  allege  and  prove  that  defendant 
is  able  to  pay,  and  proof  of  ability  to  bor- 
row money  is  not  sufficient.  Id.  Where 
there  is  no  showing  that  defendant  has  any 
means  apart  from  liis  salary,  and  it  is  un- 
disputed that  that  is  required  for  the  sup- 
port of  himself  and  family,  held  defendant 
was  entitled  to  the  affirmative  charge  if 
he  requested  it.  Id.  Held  not  error  to 
exclude  evidence  of  his  ability  to  borrow 
money.  Id.  Held  not  error  to  ask  de- 
fendant how  much  of  his  income  was  nec- 
essary for  the  support  of  himself  and  fam- 
ily. Id.  Held  not  error  to  exclude  testi- 
mony of  defendant's  earnings  two  years 
subsequent     to     tlie     commencement     of     the 


suit.  Id.  Under  such  a  promise  the  debtor 
is  not  required  to  gauge  his  family  expen- 
ditures so  as  to  obtain  the  means  to  meet 
the     obligation.        Id. 

92.  Moore  v.  Trounstine,  126  Ga.  116,  54 
S.   E.   810. 

93.  Under  Rev.  Laws,  c.  74,  §  3.  re- 
quiring a  ne^'  promise  to  be  in  writing,  a 
letter  by  a  discharged  bankrupt  to  liis  cred- 
itor, stating,  "you  are  not  to  regard  your- 
self in  any  danger  of  losing  the  amount 
as  long  as  I  hold  my  position,  because  I 
have  promised  in  time  to  take  care  of  it 
as  It  "Will  be  done  as  fast  as  resources  al- 
low," was  a  sufficient  writing  within  the 
statute,  but  one  stating  that  if  certain 
arrangements  resulted  as  anticipated  there 
"will  be  nothing  to  prevent  my  regular  pay- 
ments *  *  *  on  your  account"  was  not. 
Nathan  v.  Leland,  193  Mass.  576,  79  N.  E.  793. 
Rev.  St.  1899,  §  3706,  providing  that  parties 
may  agree  in  writing  for  the  payment  of 
interest,  not  exceeding  eight  per  cent  per 
annum,  on  money  due  or  to  become  due 
upon  a  contract,  does  not  render  an  oral 
promise  to  pay  a  note  bearing  eight  per 
cent  interest  per  annum,  made  after  the 
maker's  discharge  in  bankruptcy,  un^n- 
forceable.  Farmers'  &  Merchants'  Bk.  v. 
Richards,    119    Mo.    App.    18.    95    S.    W.    290. 

94.  Torrey  v.  Kraus  [Ala.]  43  So.  184. 
Failure  of  petition  in  .suit  on  ne-»>-  promise 
to  allege  discharge  held  curfd  by  answer 
setting  up  such  fact.  Farmers'  &  Merchants' 
Bk.  V.  Richards,  119  Mo.  App.  18,  95  S.  W. 
290. 

95.  Nathan  v.  Leland,  193  Mass.  576,  79 
N.    E.    793. 

96.  97.  New  York  Inst,  for  Deaf  &  Dumb 
v.  Crockett,  117  App.  Div.  269,  102  N.  Y.  S. 
412. 

98.  "U'^here  fifteen  years  had  elapsed,  pre- 
sumed that  proceeding  was  closed.  Hunter 
V.  Hodgson  [Tex.  Civ.  App.]  15  Tex  Ct.  Rep. 
110.    95    S.   W.    637. 

Note:  Court  deems  cases  involving  pre- 
sumption that  an  administration  has  been 
closed  are  analogous  to  case  at  bar.  Hunter 
V.  Hodgson  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
110,   95  S.  W.   637. 

99.  Custard  v.  Wlgderson,  130  V^'is.  412, 
no  N.  W.  263. 

1.  See   7   C.   L.    4  30. 

2.  In   re  Diamond    [C.  C.  A.]    149   F.   407. 
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After  eighteen  months'  delay,  the  bankrupt  cannot  hc.ve  ihe  proceedings  opened  to 
permit  the  amendment  of  the  schedule.^  Eeopening  on  petition  of  creditors  because 
assets  fraudulently  transferred  had  been  discovered  does  not  of  itself  authorize  a 
suit  by  creditors  therefor  but  leaves  the  matter  in  the  hands  of  the  referee.* 

§  24.  Offenses  against  the  hanJiruptcy  law.^ — Advice  of  counsel  which  does  not 
go  to  the  act  charged  is  no  defense.*^  The  term  "false  oath"  is  not  limited  to  the 
examination  of  the  bankrupt  at  the  first  meeting  of  the  creditors,  nor  to  false  swear- 
ing in  connection  with  the  bankrupt's  schedules,  but  relates  to  any  proceeding  in 
bankruptcy,  including  the  examination  of  the  bankrupt  before  a  referee  on  an  in- 
vestigation of  specifications  filed  against  his  discharge."  The  provision  of  the  bank- 
ruptcy act  giving  the  bankrupt  immunity  from  criminal  prosecution,  on  evidence 
given  b}''  him  at  examinations  at  the  instance  of  his  creditors,  relates  to  past  trans- 
actions, and  the  words  "in  any  criminal  proceedings'.'  are  limited  to  proceedings  out 
•of  the  conduct  of  the  bankrupt's  business,  the  disposition  of  his  property,  etc.,**  and 
gives  immunity  from  the  use  of  his  evidence  in  such  criminal  proceedings  as  arise  out 
of  the  conduct  of  his  business  or  the  disposition  of  his  property,  etc.,  and  does  not 
protect  him  from  prosecution  for  false  swearing  in  giving  his  evidence.^  An  indict- 
ment which  charges  that  a  bankrupt  unlawfully,  knowingly,  willfully,  and  fraudu- 
lently concealed  from  his  trustee  certain  jDroperty  belonging  to  his  estate  in  bank- 
ruptcy carries  with  it  a  sufficient  averment  of  his  knowledge  that  such  property  be- 
longed to  his  e^ate.^" 

IIASTARDS. 


§  1.  Legal  Elements  and  E-»-idence  of  II- 
legitiniaoy    <3S3>. 

§  2.  Kiglits  and  Duties  of  and  in  Respect 
to  Bastards  (3S4).  Contracts  for  Support 
(385). 


§  3.  Procedure  to  Ascertain  Paternity 
and   Compel   Jiupport    (385). 

§  4.  Legitimation,  Recognition,  Adoption 
(387). 


§  1.  Legal  elements  and  evidence  of  illegitimacy.^ — The  word  "child"  as  used 
in  law  does  not  include  a  bastard.^  A  child  born  in  wedlock  is  presumed  legiti- 
mate," and  this  presumption  is  one  of  the  strongest  known  to  the  law,*  but  the 
jjresumption  does  not  apply  to  a  child  bom  out  of  wedlock.^  Declarations  of  de- 
ceased parents  and  members  of  the  family  are  admissible  to  prove  illegitimate  re- 
iationship,*^  but  declarations  of  the  deceased  putative  father  are  inadmissible  to  prove 
the  maternal  paternity  of  the  child.'  The  declarations  of  either  parent  are  in- 
admissible to  show  that  children  born  after  marriage  are  illegitimate,^  and  e^adence 


3.  In  re  Spicer,   145  F.   431. 

4.  In   re   Ryburn,   145   F.    662. 

5.  See  5  C.  L.   412. 

6.  That  attorney  advised  bankrupt  to 
continue  business  until  close  of  day  on 
which  petition  was  filed,  held  immaterial  and 
no  defense  to  criminal  action  for  conceal- 
ing money  belonging-  to  the  estate.  McNiel 
V.  U.   S.    [C.   C.  A.]    150   F.   82. 

7.  Edelstein  v.  U.  S.    [C.  C.  A.]   149  F.  636. 

8.  Edelstein  v.  U.  S.  [C.  C.  A.]  149  F.  636. 
Privilege  held  to  bar  indictment  for  perjury 
in  such  case.  United  States  v.  Simon,  146 
F.  89. 

9.  Edelstein  v.  U.  S.  [C.  C.  A.]  149  F.  636. 
Does  not  grant  him  immunity  from  prosecu- 
tion for  testifying  falsely  in  a  proceeding  to 
investigate  the  truth  of  specifications  filed 
against    his    discharge.      Id. 

10.  McNeil  v.  U.  S.    [C.  C.  A.]    150  F.   82. 

1.  See   7   C.   L.    430. 

2.  Statute  giving  cause  of  action  for 
wrongful  death.  Landry  v.  American  Creo- 
sote Works   [La.]  43  So.  1016. 


3.  McAllen  v.  Alonzo  [Tex.  Civ.  App.]  102 
S.  W.  475.  Child  born  three  months  after 
marriage  of  its  parents.  Grant  v.  Stimpson, 
79  Conn.   617,  66  A.  166. 

4.  Mayer  v.  Davis,  103  N.  Y.  S.  943.  Evi- 
dence held  insufficient  to  sustain  finding  of 
illegitimacy  of  child  of  married  woman  born 
241  days  after  death  of  husband,  notwith- 
standing evidence  of  nonaccess  for  three 
months  prior  to  his  death  where  there  was 
possibility  r"  access  witliin  period  of  gesta- 
tion, and  Viiiiiesses  to  contrary  were  biased 
and   hostile.    Id. 

.").  Lynch  v.  Knoop,  118  La.  611,  43  So.  252. 
Vi^here  there  was  no  proof  of  marriage  of 
decedent  and  claimant's  mother,  the  mere 
fact  that  in  his  will  decedent  spoke  of  liim 
as  "my  son"  is  not  sufficient  proof  of  legiti- 
macy. In  re  "Wharton's  Estate  [Pa.]  67  A. 
414. 

6,  7.  Champion  v.  McCarthy  [111.]  81  N.  E. 
808. 

8,  9.  10.  KofCman  v.  KofCman,  193  Mass. 
593,   79   N.   E.   780. 
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tending  to  prove  the  adultery  of  the  mother  is  not  competent  to  prove  tliat  a  child 
born  within  the  usual  period  of  gestation  thereafter  is  illegitimate;"  hence  in  an 
action  for  divorce  a  finding  against  the  libelee's  contention  of  condonation  by  sub- 
■  sequent  intercourse  does  not  bastardize  a  child  born  after  the  entrv  of  a  decree 
iiisi.^"     The  olFspring  of  void  marriage  are  illegitimate.^^ 

§  2.  Rights  and  duties  of  and  in  respect  to  bastards.'^-— Undev  the  Louis- 
iana Code  providing  for  action  for  wrongful  death,  the  natural  mother  of  a  liastard 
cannot  maintain  an  action  for  its  wrongful  death/"  even  though  the  child  were 
acknowledged/*  but  an  action  for  the  wrongful  death  of  a  legitimate  bastard  may 
be  maintained. ^"^  The  right  of  the  natural  mother  of  an  illegitimate  child  to  its 
custod}^  and  control  is  superior  to  that  of  any  one  otlior  than  the  putative  father/* 
unless  surrendered  or  forfeited/"  and  in  Arkansas  it  is  held  that  her  right  is  even 
superior  to  that  of  the  father  ^^  provided  she  is  not  incompetent  and  is  capable  of 
supporting  it.^^  The  ]3endency  of  bastardy  proceedings  against  the  defendant  is 
not  ground  for  the  al)atemcnt  of  a  criminal  ]irnceeding  for  refusal  to  support  the 
child.  20 

The  inheritable  rights  of  the  mother  '^  or  the  surviving  spouse  --  of  a  bastard, 
in  its  estate,  and  the  inheritable  rights  of  a  bastard  in  the  estate  of  his  putative 
father,^^  or  collateral  legitimates  -*  or  illegitimates  by  the  same  mother,-^  is  largely 
a  matter  of  statutorv  resfulation. 


11.  Under  statute  prohibiting  miscegejia- 
tion,  children  of  attempted  marriage  of  a 
iieg-ro  and  a  wliite  woman  are  bastards. 
Moore  v.  Moore,  30  Ky.  L.  R.  383,  98  S.  VY. 
1(>27. 

12.  See  7  C.  L.  430. 

13.  14.  Lynch  v.  Knoop,  118  La.  611,  43 
So.    252. 

15.  Acknowledgment  is  distinguished 
from  legitimation.  See  §  4.  Landry  v.  Am- 
erican Creosote  Works   [La.]   43  So.   1016. 

16.  Hesselman  v.  Haas  [N.  J.  Eq.]  64  A. 
165. 

17.  Where  a  inother  maintained  a  cliild 
for  over  three  years  after  its  birth  wlien 
from  stress  of  circumstances  she  was  com- 
pelled to  abandon  it.  offering  to  consent  to 
its  adoption  by  a  fit  person,  the  fact  that 
the  child's  custodian  turned  it  over  to  a 
third  person  who  maintained  it  for  seven 
years  did  not  entitle  such  third  person  to 
the  custody  of  the  child  as  against  the 
mother  w^here  such  action  on  the  part  of  the 
custodian  was  without  tlie  mother's  consent 
and  where  the  latter  liad  no  knowledge  of 
the  child's  whereabouts  for  over  six  years, 
tliough  she  made  constant  efforts  to  find  it. 
Hesselman  v.  Haas  [N.  J.  Eq.]  64  A.  165. 
"I'he  fact  that  when  a  bastard  child  was  nine 
months  old  the  mother  surrendered  it  to  the 
care  of  another  who  maintained  it  for  over 
ten  years  does  not  deprive  the  mother  of  the 
right  to  its  custody  where  at  the  expiration 
of  that  period  the  custodian  surrendered  the 
cliild  to  the  mother  on  the  latter's  promise  to 
pay  for  past  support,  which  promise  she  did 
not  keep.  Lipsey  v.  Rattle,  SO  Ark.  287,  97 
S.  W.  49.  Wliere  a  bastard  child  was  com- 
ndtted  to  the  State  Board  of  Charity,  evi- 
dence that  the  mother  made  only  a  few  cur- 
sory inquiries,  the  last  about  two  years 
prior  to  the  filing  of  a  petition  for  its  adop- 
tion, and  that  she  made  no  objection  to  the 
adjudication,  of  commitnifnt,  though  notified 
of  the  proceding,  is  .sufficient  to  sustain  a 
finding  that  she  suffered  her  child  to  be  sup- 
ported as  a  pauper  for  moie  than  two  years 


prior  to  the   filing  of  the  petition.     Purinton 
V.    Janirock    [Mass.]    80    N.    E.    802. 

18,  19.  Lipsey  v.  Battle,  80  Ark.  287,  97 
S    W.  49. 

20.  State  V.  Veres,  75  Ohio  St.  138,  78  N. 
E.   1005. 

21.  lender  Code  Pub.  Gen.  Laws,  art.  46. 
§  30,  mother  of  illegitimate  child  dying 
without  descendants  or  brothers  or  sisters 
may  inherit  botli  his  real  and  personal  estate. 
The  fact  that  the  law  was  codified  under  the. 
article  dealing  with  "Inheritance,"  instead  of 
under  tliat  treating  of  "Distribution"  and 
tliat  the  word  "inherit"  as  used,  does  not 
limit  her  right  of  inheritance  to  the  realty 
only.      Reese   v.   Starner    [Md.]    66   A.    443. 

22.  Art.  93,  §  119,  Code  Pub.  Gen.  Laws 
1904,  providing  that  where  the  decedent 
leaves  no  issue,  parent,  grandchild,  brother, 
or  sister,  etc.,  the  survi\-ing  husband  or  wife 
shall  be  entitled  to  the  wliole  of  his  estate, 
must  be  construed  with  art.  46,  §  30,  allow- 
ing tlie  mother  to  inlierit  the  estate  of  lier 
bastard  cliild,  hence  in  sucli  case  the  widow 
and  the  motiier  of  a  bastard  are  entitled  to 
an  equal  sliare  of  his  estate.  Reese  v.  Starner 
[Md.]  66  A.  443.  Under  a  statute  providing 
tliat  upon  tlie  deatia  of  an  unacknowledged 
bastard  without  issue  tlie  estate  shall  pass 
to  the  motlier,  or  on  her  demise  to  laer  heirs, 
the  separate  estate  of  an  illegitimate  daugh- 
ter, who  iias  not  been  acknowledged,  and 
who  dies  without  issue,  passes  to  the  heirs 
of  her  deceased  mother  and  not  to  a  surviv- 
ing husband,  notwithstanding  the  fact  that 
anotlier  section  provides  that  where  the  de- 
cedent lca\"es  a  surviving  husband,  but 
neither  issue  nor  parents,  the  entire  estate 
shall  pass  to  the  husband.  Civ.  Code,  §  1388. 
provides  a  rule  of  succession  for  a  special 
case,  and  hence  is  not  controlled  by  §§  1386 
and  1387.  In  re  De  Clgaran's  Estate  [Cal.] 
89    P.    833. 

23.  A  bastard  cannot  inherit  from  his 
putative  father.  Moore  v.  Moore,  30  Ky.  L. 
R.   383.   98   S.  W.   1027. 

24.  §1   5,  c.  31,  General  Laws,  provides:  "A 
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Contracts  for  support.-^ — The  father  of  illegitimate  children  is  under  a  natural 
obligation  to  support  them,^'  and  an  agreement  by  him  to  support  the  mother  and 
illegitimate  children  in  consideration  of  her  promise  not  to  institute  bastardy  pro- 
ceedings is  not  void  as  against  public  policy,-®  nor  is  it  void  because  founded  upon 
past  illicit  relations,-^  but  the  burden  is  upon  the  claimant  to  estal^lish  such  a  con- 
tract.^*" 

§  3.  Procedure  to  ascertain  paternity  and  compel  support.^^ — Proceedings 
under  the  bastardy  act  are  in  some  states  in  the  nature  of  civil  proceedings/-  hence 
a  verdict  of  ''not  guilty"  may  be  set  aside  as  a  verdict  in  a  civil  proceeding,^^  and 
a  statute  providing  that  the  verdict  shall  be  final  has  been  construed  as  not  prevent- 
ing its  being  set  aside.^*  The  fact  that  the  child  was  born  dead  does  not  dejDrive 
the  mother  of  the  right  to  institute  proceedings.^^  An  action  for  damages  for 
breach  of  a  contract  to  support  the  mother  and  illegitimate  children  is  not  a  bas- 
tardy proceeding.^*' 

Jurisdiction.^' — In  Massachusetts  the  superior  court  has  jurisdiction  and  pro- 
ceedings may  be  brought  to  a  hearing  in  a  county  or  judicial  district  in  whiah 
either  the  complainant  or  the  defendant  residea^^  A  bond  conditioned  upon  the 
appearance  of  the  defendant  after  the  birth  of  the  child  is  void,  no  date  being 
named,"''  and,  where  the  defendant  was  released  on  such  a  bond,  such  release 
does  not  deprive  the  magistrate  of  jurisdiction  to  issue  a  second  warrant  for  his 
arrest.*"  Statutory  provisions  requiring  the  examination  of  the  complainant  on  the 
preliminary  examination  are  not  jurisdictional  and  may  be  waived.*^ 

Abatement.*- — A  statutory  provision  that  the  mother  shall  l)e  examined  in  the 
presence  of  the  defendant  is  for  the  sole  protection  of  the  latter,  and  the  intervening 
death  of  the  mother  does  not  deprive  the  court  of  jurisdiction  to  proceed.*^ 

Dismissal  and  new  aciiou.*'^ 


bastard  shall  be  capable  of  inheriting  and 
transmitting-  any  inheritance  on  the  part  of, 
or  to  the  mother,  and  bastards  of  the  same 
mother  shall  be  capable  of  inheriting  and 
transmitting  an  inheritance  on  the  part  of, 
or  to  each  other,  as  if  such  bastards  were 
born  in  lawful  wedlock.  Overton  v.  Over- 
ton, 29  Ky.  L.  R.  736,   96  S.  "W.  469. 

25.  Illegitimate  children  by  the  same 
mother  may  inherit  from  each  other.  Cham- 
pion V.  McCarthy  [111.]  81  N.  E.  808.  An 
illegitimate  child  of  the  mother,  by  a  differ- 
ent father,  who  has  not  been  acknowledged 
by  the  latter,  is  an  lieir  capable  of  inlierit- 
ing,  under  a  statute  providing  that  upon  the 
death  of  a  bastard  without  issue  his  estate 
shall  pass  to  the  mother  or  her  heirs.  In 
re  De  Cigaran's  Estate  [Cal.]  89  P.  833. 

26.  See  5  C.  L.  416. 

27.  28.  Burton  v.  Belvin,  142  N.  C.  151, 
55    S.    E.    71. 

29.  A  contract  in  consideration  of  past 
f  oiiabitation  to  support  tlie  mother  and  chil- 
dren is  neither  void  nor  immoral,  even 
though  the  illicit  cohabitation  continues,  if 
there  is  no  stipulation  for  future  cohabita- 
tion. Burton  V.  Belvin,  142  N.  C.  151.  55  S. 
E.    71. 

30.  Evidence  held  insufficient.  Butler  v. 
Setser,  30  Ky.  L.  R.  959,   99  S.  W.  972. 

31     See   7   C.   L.    431. 

32.  Corcoran  v.  Higgins  [Mass.]  80  N.  E. 
231;  State  v.  Addington,  143  X.  C.  683,  57  S. 
E.  398. 

33.  Corcoran  v.  Higgins  [Mass.]  80  N.  E. 
2.31. 

9  ^urr.  L.—  25. 


34.  St.  1785,  c.  66,  §12,  embodied  in  §  15c. 
82  Rev.  Laws,  providing  that  the  verdict 
should  be  final,  was  construed  as  intending 
to  take  away  from  the  parties  in  bastardy 
proceedings  the  right  to  appeal  and  review 
which  both  parties  in  civil  actions  and  the 
defendant  in  criminal  actions  had  when  the 
statute  was  first  enacted  in  1785,  and  which 
gave  them  the  right  to  a  second  trial  upon 
the  facts  when  dissatisfied  with  the  verdict. 
Corcoran   v.   Higgins    [Mass.]    80   N.   E.   231. 

35.  Defendant  may  be  required  to  pay  her 
medical  expenses  and  those  incident  to  bur- 
ial of  child.  State  v.  Addington,  143  X.  (" 
683,  57  S.  E.  398. 

36.  Contract  to  support  based  an  plaint- 
iff's promise  not  to  institute  bastardy  pro- 
cedings,  and  past  illicit  relations,  but'  with- 
out a  stipulation  for  the  continuance  of  such 
relations.  Burton  v.  Belvin  142  N  C  151 
55    S.    E.    71.  ■       '  ' 

37.  See  7  C.  L.   431. 

38.  Proceedings  in  police,  district,  or  mu- 
nicipal court  are  merely  initiatory.  Kennedy 
V.    McLellan,    193    Mass.    528.    79    X.    E     S19 

3»,  40.  Bennett  v.  Briggs  [X.  J.  Law]  65 
A.   717. 

41.  Held  waived  when  defendant  ap- 
peared and  testified  at  the  preliminary  ex- 
amination without  objecting  to  the  non- 
appearance of  the  prosecutrix.  State  v 
Charlton,  101  Minn.  535,  111  N    W    73'' 

42.  See   5   C.   L.    414. 

43.  Bennett  v.  Briggs  [N.  J.  Law]  65  A 
717. 

44.  45.     See  7  C.  L.   432 
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Tfial  procedure;  pleading;  indictment.*'^ — The  affidavit  need  not  specifically 
allege  that  prosecutrix  is  pregnant  with  a  bastard  child/^  but  must  allege  that  de- 
fendant is  the  father  of  the  child.*"  Under  the  New  Jersey  statute  it  is  duty  of 
the  magistrate  to  proceed  to  determine  the  matter  without  unnecessary  delay,  al- 
though the  child  is  not  yet  born/^  but  he  has  power  to  adjourn  the  proceedings  for 
a  period  of  not  exceeding  six  weeks.*^  Evidence  essential  to  the  complainant's 
case  must  be  introduced  in  chief  .^°  Instioictions  must  be  consistent  "^  and  must  not 
be  of  such  a  character  as  to  allow  a  verdict  of  guilty  on  mere  conjecture.^-  It  is 
improper  to  instruct  the  jury  as  to  the  effect  of  conviction  upon  the  defendant  '"^ 
or  the  relative  importance  of  the  rights  of  the  state  and  the  defendant."*  Under 
the  Xebraska  statute,  when  requested  by  the  defendant,  it  is  the  duty  of  the  court 
to  give  an  instruction  as  to  the  credibility  of  the  testimony  of  the  prosecutrix  so 
far  as  applicable  to  the  evidence.^^ 

Evidence;  presumptions;  sufficienci/  of  proof.^^ — Where  from  complainant's 
testimony  as  to  the  date  of  intercourse  it  appears  that  the  child  must  have  been  of 
premature  birth,  the  Ijurden  is  upon  the  complainant  to  prove  that  it  was  prema- 
turely bom.^'  Evidence  of  sexual  intercourse  with  another  within  the  period  of 
gestation  is  admissible,^^  but  evidence  of  intercourse  without  such  period  is  inad- 
missible to  contradict  the  evidence  of  tlie  prosecutrix  that  she  had  never  had  inter- 
course with  any  one  other  than  the  defendant  ^^  or  to  show  intercourse  with  the 
defendant  at'  such  time.®"  Evidence  that  another  was  going  -^nth  the  prosecutrix 
at  a  time  not  within  the  period  of  gestation  is  not  admissible."^  Ordinarily  a  pre- 
ponderance of  the  evidence  suffices,®-  but  some  courts  require  proof  beyond  a  reason- 
able doubt.®^  The  defendant  must  be  acquitted  unless  it  is  shown  that  he  had  in- 
tercourse with  the  prosecutrix  within  the  period  of  gestation,®*  though  the  evidence 
need  not  always  establish  the  exact  time  or  the  exact  circumstances,®^  and  if  upon 


46.  Affidavit  alleging  that  prosecutrix  is 
a  single  woman  and  is  in  a  pregnant  con- 
dition, and  that  defendant,  a  man,  "is  the 
cause  of  said  pregnancy,"  and  that  he  did 
impregnate  her,  sufficiently  alleges  the  Ille- 
gitimacy of  the  child.  Allred  v.  State  [Ala.] 
44  So.  60. 

47.  Affidavit  that  prosecutrix  is  a  single 
woman  and  is  pregnant,  and  that  defendant, 
a  man,  is  the  cause  of  said  pregnancy,  and 
that  he  did  impregnate  her,  sufficiently 
charges  the  defendant  with  being  the  father 
of  the  child.     Allred  v.  State  [Ala.]  44  So.  60. 

48.  It  is  improper  to  release  the  defend- 
ant upon  a  bond  conditioned  upon  his  ap- 
pearance after  birth  of  child.  Bennett  v. 
Briggs   [N.  J.  Law]    65  A.   717. 

49.  On  such  adjuornment,  defendant  may 
be  released  upon  bond  for  appearance  on 
adjourned  day.  Bennett  v.  Briggs  [N.  J. 
Law]    65    A.    717. 

50.  Where  burden  was  upon  complainant 
to  establish  premature  birth  of  child,  it  was 
improper  to  allow  evidence  tending  to  show 
such  fact  upon  rebuttal.  Souchek  v.  KaiT 
[Neb.]   Ill  N.  W.  150. 

51.  Instructions  as  to  right  to  acquittal, 
if  the  jury  did  not  And  that  the  sexual  act 
took  place  on  day  alleged,  held  inconsistent. 
Menn  v.   State   [Wis.]    112  N.  W.   SS. 

52.  Where  evidence  tended  to  show  inter- 
course on  a  certain  day  only,  an  instruction 
authorizing  a  verdict  of  guilty  if  the  jury 
found  that  the  sexual  act  took  place  on  some 


other     day     is     erroneous.     Menn     v.      State 
[Wis.]   112  N.  W.  38. 

^S,  54.     Menn  v.  State   [Wis.]   112  N.  W.  3S. 

55.  Sec.  5,  c.  37,  Comp.  St.  1903  (6254  Cob- 
bey's  Ann  St.  1903).  Stoltenberg  v.  State 
[Neb.]  106  N.  W.  975.  Where  there  is  variance 
between  complainant's  testimony  on  prelim- 
inary examination  and  that  given  on  trial, 
it  is  error  to  refuse  such  istruction.  Quinn 
V.   Eggleston    [Neb.]    106   N.   W.    976.. 

56.  See    7    C.    L.    432. 

57.  Child  born  less  than  252  days  after 
intercourse.  Souchek  v.  Karr  [Neb.]  Ill  N. 
W.    150. 

58.  59.     Allred  v.   State    [Ala.]    44   So.   60. 

60.  Letters  written  by  prosecutrix  to  de- 
fendant indicating  fondness  for  him  are  in- 
admissible where  defendant  denies  inter- 
course within  period  of  gestation  and  the 
letters  were  written  before  commencement 
of  that  period.  Allred  v.  State  [Ala.]  44  So. 
60. 

61.  Allred   v.   State    [Ala.]    44   So.    60. 

62.  Souchek  v.  Karr  [Neb.]   Ill  N.  W.  150. 

63.  Evidence  held  sufficient  to  sustain  a 
verdict  of  guilty.  Menn  v.  State  [Wis.]  112 
N.    W.    38. 

64.  Held  reversible  error  to  refuse  such 
an  instruction.  Allred  v.  State  [Ala.]  44  So. 
60. 

65.  But  if  the  evidence  conclusively 
sliows  that  the  intercourse,  if  it  took  place 
at  all,  took  place  on  a  certain  day,  that  fact 
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tlie  whole  evidence  the  defendant's  guilt  is  doubtful  or  he  cannot  reasoual^ly  be  said 
to  be  guilty  he  must  be  acquitted.''® 

Judgment  and  Sond*''— The  purpose  of  the  bastardy  law  is  to  protect  the  comity 
from  the  expense  of  maintaining  the  mother  during  the  lying  in  period  and  child 
after  its  birth/^  hence,  where  the  proceeding  is  commenced  before  the  birth  of  the 
child,  the  bond  must  cover  the  mother's  lying  in  expenses,*^"  but  if  commenced  after 
the  birth  of  the  child,  and  the  mother  has  recovered,  the  bond  need  only  indemnify 
t]ie  county  against  a  charge  for  the  education  and  maintenance  of  the  child  until 
it  arrives  at  the  statutory  age.^" 

Commitment  and  discharge.'^^— Under  a  statute  directing  commitment  on  de- 
fault in  the  payment  of  a  tine  imposed,  the  court  is  without  authority  to  require  the 
defendant  to  do  work  on  the  public  roads.'-  The  word  "fine"  as  used  in  the  North 
Carolina  bastardy  act  is  used  in  the  sense  of  a  crimmal  punishment,'^  and  conse- 
quently it  cannot  be  imposed  where  the  issue  submitted  is  tried  like  the  issues  in 
other  civil  actions. ''* 

Bonds  for  support.''^ — An  indemnity  bond  cannot  be  required  where  the  child 
is  still-born.'® 

Review. — An  order  refusing  a  petition  to  frame  an  issue  in  proceedings  to  de- 
termine the  paternity  of  a  child  is  merely  interlocutory  and  no  appeal  will  lie  there- 
from.'^ 

§  4.  Legitimation,  recognition,  adoption.'^ — ^Legitimation  under  the  civil  lav.- 
confers  the  same  right  from  its  date  upon  illegitimate  children  as  those  born  during 
wedlock,'^  and  is  distinguishable  from  acknowledgment.®"  An  acknowledgment 
after  the  death  of  the  child  does  not  legitimize  it.*^  Intermarriage  of  the  parents 
and  subsequent  recognition  legitimize  a  child  in  Missouri,®-  and  recognition  by  a 
father  of  a  child  born  out  of  wedlock  after  he  has  married  the  mother  is  persuasive, 
if  not  conclusive,  evidence  that  he  is  the  father  of  the  child.®"  Under  the  Minnesota 
statute  an  instrument  acknowledging  the  paternity  of  a  child  need  not  be  made  for 
that  express  purpose  or  in  a  separate  instrument.®*  Open  and  notorious  recognition 
of  paternity  is  sufficient,  though  the  name  of  the  child  or  its  mother  is  not  mentioned 
where  it  is  otherwise  identified.®^     Under  a  statute  providing  that  an  ackno'«''ledg- 


must   be   established.     Menn   v.    State    [Wis.] 
112    N.    W^.    38. 

66.  Held  error  to  refuse  such  an  Instruc- 
tion.    Allred    V.    State    [Ala.]    44    So.    60. 

67.  See    7    C.    L.    433. 

68.  69.  Martin  v.  State,  127  Ga.  39,  56 
S.    E.    79. 

70.  Bond  need  cover  only  the  expense  of 
educating'  and  maintaining  the  child  until 
it  arrives  at  the  age  of  fourteen  years. 
Martin  v.    State,   127   Ga.   39,   56   S.   E.   79. 

71.  See  7  C.  L.  433. 

72.  State  V.  Addington,  143  N.  C.  683,  57 
S    E.    398. 

73.  Revisal  1905,  §  259.  The  amount  is 
uncertain  and  the  statute  requires  that  the 
defendant  be  committed  in  default  of  pay- 
ment. State  V.  Addington,  143  N.  C.  683,  57 
S.   E.    398. 

74.  State  V.  Addington,  143  N  C.  683,  57 
S.  E.   398. 

75.  See   5   C.  L.   416. 

76.  The  county  is  not  exposed  to  a  charge 
for  its  support.  State  v.  Addington,  143  N. 
C.   683,   57   S.   E.   398. 

77.  Such    an    order    Involves    merely    the 


mode  of  procedure.     Commonwealth  v.  Nagle. 
31  Pa.  Super.  Ct.  175. 

78.  See    7    C.    L.    434. 

79.  80.  Landry  v.  American  Creosote 
Works   [La.]   43  So.   1016. 

81.  Lynch  v.  Knoop,  118  La.  611,  43  So. 
252. 

82.  Evidence  held  sufficient  to  show  sucli 
recognition.  Breidensteln  v.  Bertram.  19S 
Mo.    328,    95   S.    W.    828. 

83.  Breidensteln  v.  Bertram,  198  Mo.  328. 
95    S.    "W.    828. 

84.  It  is  sufficient  if  the  acknowledgment 
be  made  in  any  written  instrument,  collat- 
eral or  otherwise,  signed  by  the  party,  in 
the  presence  of  a  competent  witness,  in 
^■.•hich  he  clearly  and  specifically  acknowl- 
edges   that    he    is    the    father    of    the    child. 

,  So  held  where  the  acknowledgment  was 
made  in  a  lease  to  a  bastard  daughter.  In 
re  Pederson's   Estate    [Minn.]    106   N.   W.    958. 

85.  Frequent  acknowledgment  of  pater- 
nity of  a  child  "back  in  Illinois"  with  oc- 
casional references  to  its  place  of  residence 
and  the  name  of  one  of  the  mother's  rela- 
tives,  and   declarations   of   the   settlement   of 
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inent  of  paternity  by  the  jnitative  father  shall  legitimize  the  child,  the  chilcb-en 
of  an  acknowledged  bastard  dying  before  his  father  may  inherit  from  the  latter.®^ 

BEXEriciAi,  Associations;   Beneficiaries;  Betterments,  see  latest  topical  index. 
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§  1.     Tlie    Offense    and    Criminal    Prosecu-         §  2. 
tions   (388).  (3»1). 

A.  The  Offense  (388).  §  3. 

B.  Indictment  or  Information  and  Trial 

Procedure   (390). 


Peualties   and   Seizure  of   Implements 
Recovery   Bavls:  of  Money  I^ost    (35»1). 


Gambling  contractvS  ^"  and  lotteries**  are  elsewhere  treated. 

§  1.  The  offense  and  criminal  prosecutions.  A.  The  offense.^^ — A  gambling 
device  is  any  contrivance  by  the  operation  of  which  chances  are  determined  whereby 
money  or  property  is  lost  or  won.^**  Engaging  in  a  shooting  match  upon  which 
money  is  wagered  is  not  gambling,  under  the  Kentucky  statute,*^ ^  except  as  to  those, 
whether  participants  or  not,  who  bet  thereon.^^  Betting  may  be  implied  from  the 
acts  of  the  parties.®^  The  use  of  an  article  as  a  gambling  device  determines  its 
illegality,®*  and  evidence  of  maintenance  coupled  with  use  is  suflEicient  to  sustain  a 
conviction.®^  Under  a  statute  prohibiting  gift  enterprises  involving  an  element  of 
chance,  gifts  of  the  same  character  to  each  purchaser  as  part  of  an  advertising 
scheme  are  not  unlawful.®^  Where  a  city  charter  does  not  confer  upon  the  city  ex- 
clusive jurisdiction  to  prevent  gambling  houses,  the  offense  being  recognized  at  com- 
mon law,  the  circuit  courts  have  jurisdiction.®^ 

Validity  of  regulations.^^ — A  mere  gift  when  not  designed  as  a  cover  to  a  lot- 
tery is  not  subject  to  statutory  prohibition.*® 

Cards  and  other  table  games.^ — Merely  playing  cards  is  not  an  offense.-  In 
Texas  all  games  of  chance,  except  dice  games,^  are  prohibited  unless  played  at  a 
private  residence  occupied  by  a  family,*  though  no  wagers  are  made,"  and  except  as 


bastardy  proceedings  against  him  coinciding 
with  the  settlement  in  the  particular  case, 
held  sufficient.  Morgan  v.  Strand  [Iowa]  110 
K.  "W.  596. 

86.  Evidence  held  sufficient  to  show  an 
acknowledgment  of  paternity  of  a  bastard 
by  an  unmarried  man  by  publicly  acknowl- 
edging it  as  his  own,  receiving  it  into  his 
family,  and  otherwise  treating  it  as  if  it 
were  a  legitimate  child.  In  re  Garr's  Estate 
[Utah]   86  P.  757. 

87.  See  Gambling  Contracts,  7  C.  L.  1858. 

88.  See  Lotteries,   8  C.  L.   795. 

89.  See  7  C.  L.  434. 

90.  State  V.  Ayers    [Or.]   88  P.   653. 

91.  Statutes  1903,  §  1977,  prohibit  any  one 
from  engaging  in  a  game  or  liazard  upon 
which  money  is  bet.  Commonwealth  v. 
Davis    [Ky.]    102   S.   \\     327. 

02.  Commonwealth  v.  Davis  [Ky.]  102  S. 
W.   327. 

93.  Whetlier  a  bet  was  made  is  entirely 
independent  of  a  prior  express  understand- 
ing between  the  parties.  Playing  pool,  the 
loser  paying  for  both  cues.  Rainbolt  v. 
State   [Tex.  Cr.  App.]    101  S.  W.   217. 

94.  Whether  gaming  table  is  witliin  stat- 
ute is  determined  by  its  use,  and  not  by  its 
character  or  construction.  Irvin  v.  State 
[Fla.]    41   So.   785. 

05.  Tlie  maintenance  of  a  poker  table 
with   cards   and   chips   and   a   roulette   wheel. 


coupled  with  evidence  of  tlieir  use.  held  suf- 
ficient to  sustain  a  conviction  under  §  215, 
Crim.  Code,  prohibiting  gaming  tables  or 
other  gambling  devices.  Stetter  v.  State 
[Neb.]    110   N.   W.   761. 

9G.  United  Jewelers'  Mfg.  Co.  v.  Keckley 
[Kan.]   90  P.  7S1. 

97.  State  v.  Ayers   [Or.]   88  P.  653. 

98.  See  7  C.  L.  435. 

99.  Trading  stamps.  Humes  v.  Little 
Rock,    138   F.    929. 

1.  See   7   C.   L.    435. 

2.  Evidence  that  defendant  played  card.«. 
without  showing  that  money  or  some  otlier 
thing  of  value  was  bet,  does  not  wai-rant 
a  conviction  for  gaming.  Barker  v.  Stale, 
127   Ga.    276,   56   S.   E.    419. 

3.  Playing  craps  with  dice  witliin  ten 
feet  of  the  front  door  of  a  private  residence 
Is  not  an  offense.  Young  v.  State  [Tex.  Cr. 
App.]    17   Tex.   Ct.   Rep.    93,    97   S.   W.    90. 

4.  The  back  room  of  a  shop  in  whicli  the 
owner  who  had  been  separated  from  his 
wife  lived  alone  is  not  a  "private  residence 
occupied  by  a  family"  within  Acts  1901,  p. 
26,  c.  22,  arts.  379,  381,  and  the  fact  that  an 
adult  son  occasionally  stayed  with  him  does 
not  make  it  such.  Beard  v.  State  [Tex.  Cr. 
App.]    101    S.    W.    796. 

••»  It  is  an  offense  to  play  cards,  even 
witliout  betting,  at  any  place  except  a  pri- 
vate   residence    occupied    by    a    family.      Art. 
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to  dice  games  *^  Mliere  a  private  residence  is  cominonly  resorted  to  for  the  purpose 
of  gambling,  games  of  chance  played  therein  come  within  the  statutory  inhibition.^ 
A  crap  table  is  a  gambling  device  within  the  Missouri  statute.^ 

Bacing  and  race  traclis.^ — In  some  states  horse  racing  is  considered  a  sport  and, 
therefore,  not  within  a  statute  prohibiting  betting  on  games  of  skill  or  hazard.^** 
The  selling  of  pools  on  horse  races  does  not  come  within  the  inliibition  of  a  statute 
relating  to  the  playing  of  games  for  money  by  gambling  devices.^  ^  A  statute  pro- 
hibiting racing  for  bets,  except  for  premiums  offered  by  authorized  corporations, 
does  not  authorize  betting  on  the  result  of  trials  of  speed  of  horses  for  premiums 
given  by  such  a  corporation. ^^ 

Slot  macliines.^^ — A  slot  mr  bine  is  a  banking  game  ^*  and  is  a  gambling  de- 
vice within  Texas  statute,  though  so  constructed  that  the  operator  cannot  lose,^^  but 
under  the  California  statute  is  not  a  prohibited  gambling  de%ice  unless  played  for 
'"money,  checks,  credits,  or  other  representatives  of  value."  ^® 

Dealing  in  futures  ^'  where  no  actual  future  delivery  is  contemplated  ^*  is  an 
offense  in  most  states. 

Gaming  at  public  place}^ — Gambling  in  public  constitutes  an  indictable  public 
nuisance  at  common  law  and  under  statutes  relating  to  such  nuisances,^'*  but  the 
burden  is  upon  the  state  to  prove  beyond  a  reasonable  doubt  that  the  place  was  a 
public  one.-^  The  place  must  be  of  an  inhibited  character  at  the  time  of  the  act 
complained  of.-- 

Kceping  a  gaming  place. -^ — Irrespective  of  statute,  the  keeping  of  a  common 
gaming  house  is  indictable  as  a  public  nuisance,-'*  but  in  most  states  it  is  a  statu- 
tory crime  to  keep  a  gaming  house,  or  knowingly  ^^  to  permit  of  the  use  of  premises 


379,  Pen.  Code  1895.  as  amended  by  Acts  27 
liSg-.  p.  26,  c.  22.  Lamar  v.  State  [Tex.  Cr. 
App.]    16  Tex.  Ct.   Rep.   392,  95   S.  W.  509. 

6.  Though  a  private  residence  is  resorted 
to  for  the  purpose  of  gaming,  it  does  not 
lose  its  character  as  such  under  Pen.  Code 
1895,  art.  388,  permitting  dice  games  played 
at  a  private  residence.  Marks  v.  State  [Tex. 
Cr.  App.]  101  S.  W.  805;  Thompson  v.  State 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  92,  96  S.  W. 
1085. 

7.  Evidence  that  three  or  four  games  of 
cards  ■were  played  in  a  private  house  in 
"Which  five  or  six  persons  took  part  is  suffi- 
cient to  show  that  such  residence  was  com- 
monly resorted  to  for  the  purpose  of  gam- 
bling. Herrin  v.  State  [Tex.  Cr.  App.]  17 
Tex.  Ct.  Rep.  89,  97  S.  W.  88. 

8.  Rev.  St.  1899,  §  2194  (Ann.  St.  1906,  p. 
1404).     State  v.  Holden    [Mo.]   102   S.   W.   490. 

9.  See  7  C.  L.  436.  See,  also,  Racing,  8 
C.  L.  1589. 

10.  State  V.  Vaughan   [Ark.]   98  S.  W.  685. 

11.  The  wager  being  on  a  horse,  it  is  not 
determined  by  the  manipulation  of  a  device. 
State   V.  Ayers    [Or.]    88   P.   653. 

12  Rev.  Laws,  c.  214,  §  30.  Common- 
wealth V.  Rosenthal  [Mass.]  80  N.  E.  814. 

13.  See   7   C.    L.    436. 

14.  Ex  parte  Williams  [Cal.  App.]  87  P. 
565. 

15.  Operator  being  entitled  to  from  five 
to  twenty-flve  cents  worth  of  inerchandise, 
dependent  upon  color  of  light  appearing. 
Lytic  V.  State   [Tex.  Cr.  App.]   100  S.  W.  1160. 

16.  Playing  for  cigars  does  not  come 
within  the  prohibition  of  the  statute,  the 
latter"  clause  being  construed  as  referring  to 
values  germane  to  the  specific  enumeration. 
Ex  parte  Williams    [Cal.   App.]    87   P.   565. 


17.  See  7  C.  L.  436.  Also  Gambling  Con- 
tracts, 7  C.  L.  1858,  for  validity  and  civil 
remedies. 

18.  Evidence  held  sufficient  to  show  that 
no  actual  future  delivery  was  contemplated 
by  the  parties  to  a  contract  for  the  sale  of 
cotton  on  a  margin.  De  Lam  v.  State  [Tex. 
Cr.  App.]    16   Tex.  Ct.   Rep.   390,   95   S.   W.   532. 

19.  See  7  C.  L.  436.  See,  also,  ante,  "Cards 
and  other  table  games,"  as  to  exception  of 
games  at  private   residence. 

20.  Selling  pools  at  a  horse  race  attend- 
ed by  the  public  constitutes  a  public  nui- 
sance punishable  at  common  law  and  under 
a  statute  relating  to  public  nuisances  tend- 
ing to  grossly  injure  or  openly  outrage  pub- 
lic decency.     State  v.   Ayers    [Or.]    88  P.   653. 

21.  Evidence  that  the  game  was  played 
by  two  persons  in  the  woods  at  night,  about 
150  yards  from  a  church  in  ■which  religious 
services  were  being  held  and  from  which 
the  place  of  the  game  could  not  be  seen, 
held  insufficient  to  sustain  a  conviction. 
Bradford  v.  State    [Ala.]    41  So.   1024. 

22.  Under  Cr.  Code  1896,  §  4792,  prohibit- 
ing gaming  with  dice  in  a  storehouse  for 
the  selling  or  giving  away  of  intoxicating 
liquors,  gaming  in  a  bar  room  which  had 
been  closed  for  the  transaction  of  business 
and  used  exclusively  as  a  private  storehouse 
does  not  come  within  the  inhibition.  Brog- 
den  V.   State   [Ala.]    44   So.   403. 

23.  See    7    C.    L.    437. 

24.  State  V.  Vaughan   [Ark.]    98  S.  W.  685. 

25.  Under  a  statute  making  it  a  crime  to 
knowingly  rent  premises  for  gambling  pur- 
poses, the  state  must  prove  beyond  a  rea- 
sonable doubt  that  the  lessor  had  such 
knowledge  at  the  time  of  the  execution  of 
the    lease.       Actual    as    distinguished     from 
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in  the  possession  or  under  the  control  of  the  defendant  for  gambling  purposes/® 
but  in  such  case  defendant  must  have  some  right  or  power  over  or  in  the  premises 
for  the  time  being.-^  A  single  offense  is  sufficient  to  sustain  a  conviction.-®  There 
must  be  some  act  of  proprietorship  in  connection  with  the  keeping  of  a  gaming 
house.-''  hence  merely  taking  part  as  a  player  in  a  gaming  house  does  not  render 
the  player  guilty  of  the  offense  of  keeping  such  a  house  ;^"  but  one  doing  any  act 
connected  with  keeping  or  maintaining  it  and  in  aid  thereof,  may  -be  convicted  as 
the  proprietor  of  the  enterprise. ^^  It  must  he  shown  that  the  place  is  in  fact  a 
common  gaming  house.^-  Under  a  statute  making  it  a  crime  to  keep  or  permit  of 
the  occupation  of  a  room  with  devices  for  registering  bets  on  races,  the  offense  is 
complete  when  the  room  is  so  occupied  by  any  person  whether  any  bets  are  recorded 
Avithin  the  state,^^  but  occu])ation  Avith  books,  instruments,  or  other  devices  for 
registering  bets  is  essential.^* 

(§1)  B.  Indictment  or  information  and  trial  procedure.^^ — An  indictment 
in  the  language  of  the  statute  is  sufficient,^"  and,  where  separate  offenses  were  com- 
mitted at  the  same  time  and  are  part  of  the  same  transaction,  an  indictment  setting 
them  up  is  not  bad  on  tlie  ground  of  duplicity.^"  An  indictment  in  the  alternative 
is  bad.^*  An  indictment  for  mamtaining  a  gaming  table  need  not  describe  the  char- 
acter of  the  table.^"  Under  the  Missouri  statute  an  indictment  for  permitting 
the  use  of  a  room  for  the  purpose  of  selling  pools  and  registering  bets  should  name 
the  person  permitted  to  use  same,  or  if  his  name  is  unknown  that  fact  should  be 
alleged, *''  and  must  allege  that  such  person  occupied  such  room  with  a  book,  in- 


constructive     knowledge     must     be     shown. 
Flynn  v.  People,  123  111.  App.  591. 

28.  The  occupation  of  a  booth  underneath 
the  grandstand  at  a  race  track  constitutes 
a  "room"  within  the  meaning  of  Laws  1905, 
p.  131,  making  it  a  felony  to  permit  such 
occupation  for  the  purpose  of  selling  pools 
on  races.  State  v.  Oldham,  200  Mo.  538,  98 
S.   W.   497. 

27.  A  conviction  for  permitting  a  gaming 
table  to  be  set  up  in  premises  in  possession 
or  control  of  defendant  cannot  be  sustained 
where  evidence  shows  that  at  the  time  the 
premises  were  in  control  of  the  owner 
through  his  representative,  though  defend- 
ant was  present  and  operated  a  gaming 
table.     Nelson  v.  U.  S.,  28  App.  D.  C.  32. 

28.  Nelson   v.   U.   S.,    28   App.   D.   C.   32. 

29.  Destruction  construed  with  others 
held  not  to  require  more.  Rosenthal  v. 
State,    126   Ga.    558,   55   S.   E.   497. 

30,31.  White  V.  State,  127  Ga.  273,  56  S. 
E.    425. 

32.  Evidence  held  sufficient  to  sustain  a 
conviction  for  keeping  a  gaming  house. 
Hicks  V.  State  [Ga.  App.]  57  S.  E.  958. 
Showing  that  on  several  occasions  sounds 
indicating  a  game  of  some  sort  on  defend- 
ant's premises  were  heard,  that  several  men 
were  playing  cards  in  a  room  therein  with 
money  on  the  table  which  they  tried  to  hide, 
held  sufficient  to  sustain-  a  conviction  of 
keeping  a  common  gaming  house.  Common- 
wealth V.  Charlie  Joe,  193  Mass.  383,  79  N. 
E.  737. 

33.  Laws  1905,  p.  131.  State  v.  Oldham, 
200    Mo.    538,    98    S.    W.    497. 

34.  A  blackboard  on  which  the  names  of 
horses  and  odds  given  were  written,  and 
numbered  tickets  issued  on  admission  to  the 
track,  do  not  constitute  a  book,  and  a  pri- 
vate   telephone    by    which    bets    were    trans- 


mitted to  a  bookmaker  in  another  state  does 
not  constitute  a  device  for  the  registration 
of  bets  within  the  statute:  State  v.  Old- 
ham.   200   Mo.    538,    98   S.   W.    497. 

35.  .^ee   7   C.   L.    438. 

36.  An  indictment  charging  defendant 
with  keeping  a  gaming  liouse  need  not  neg- 
ative games  not  only  not  forbidden  but  ex- 
pressly allowed  by  statute.  State  v.  Vo»-^ 
[S.  C]  56  S.  B.  542.  An  indictment  in  the 
words  of  tlie  statute  for  permitting  gam- 
bling on  premises  controlled  by  defendant 
need  not  allege  that  gaming  was  permitted 
with  the  knowledge  of  defendant.  Bunnell 
V.   Com.,    30    Ky.   L.   R.    491,    99   S.   W.   237. 

37.  An  indictment  charging  defendant 
with  keeping  a  gaming  table  and  gambling 
devices,  cards  and  poker  chips,  is  not  bad 
on  the  ground  of  duplicity,  though  each  is 
a  distinct  offense.  Irvin  v.  State  [Fla.]  41 
So.   785. 

38.  An  indictment  charging  that  defend- 
ant bet  at  a  certain  "gaming  table  or  h;ink, 
to  wit.  a  pool  table,"  is  bad.  Taylor  v. 
State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  5S0. 
95  S.  W.  119;  Moore  v.  State  [Tex.  Or.  App.] 
100    S.    W.    1161. 

39.  The  use  to  which  the  table  is  put  and 
not  its  character  or  construction  determines 
its  illegality.  Irvin  v.  State  [Fla.]  41  So. 
785. 

40.  Laws  1905,  p.  131,  provides  (1)  that 
any  person  who  keeps  any  room,  etc.,  within 
the  state  and  occupies  the  same  witli  any 
book  or  device  to  register  bets  on  speed 
contests  to  take  place  within  or  without  the 
state,  or  (3),  being  the  owner,  lessee,  occu- 
pant, or  person  in  charge  thereof,  knowing- 
ly permits  the  same  to  be  used  or  occupied 
for  any  such  purpose,  etc.,  shall  be  guilty 
of  a  felony.  Held  the  third  subdivision 
must    be    construed    with    reference    to    the 
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strument,  or  device  for  the  jjurpose  of  recording  or  registering  bets.*^  An  indict- 
ment for  betting  at  a  card  game  played  at  a  private  residence  need  not  allege  the 
name  of  the  owner  of  the  residence/-  nor  that  any  particular  thing  was  bet.*"  De- 
fendant cannot  be  convicted  of  a  violation  of  the  statute  different  from  that  set  up 
in  the  indictment.**  In  a  prosecution  for  permitting  and  suffering  gaming  on 
premises  under  the  control  of  the  defendant,  the  court  should  instnict  the  jury 
as  to  the  meaning  of  the  words  "suffer"  and  ''permit"  where  defendant  is  not 
shown  to  have  had  actual  knowledge  of  the  gambling.*® 

§  2.  Penalties  and  seizure  of  implements.*^ — An  act  authorizing  the  sum- 
mary seizure  and  destruction  of  gambling  instruments  and  devices  is  valid,*'  and  is 
not  unconstitutional  as  depriving  a  person  of  his  property  without  due  process  of 
law.*^  Xo  cause  of  action  can  be  predicated  upon  the  taking,  damaging,  or  destroy- 
ing of  gambling  instrumentalities,*^  and  replevin  will  not  lie  to  recover  gambling 
instruments  and  devices  seized  by  the  sheriff  which  can  be  used  for  no  lawful  pur- 
pose.^*^  The  keeping  of  a  common  gaming  house  being  an  indictable  public  nuis- 
ance, equity  will  not  enjoin  it.®^ 

§  3.  Recovery  had'  of  money  Jost.^^ — The  parties  being  in  pari  delicto  at 
common  law,  no  action  could  be  maintained  to  recover  back  money  lost  in  gambling, 
but  this  rule  does  not  apply  where  there  was  in  fact  no  bet  but  merely  a  fraud  in 
the  guise  of  a  bet,^^  and  in  such  ease  all  participants  in  the  fraud  are  liable ;  ■^*  nor 
does  the  rule  apply  where  the  money  or  property  lost  did  not  belong  to  the  loser,^^ 
and  as  an  action  to  recover  same  is  not  based  upon  an  account  the  defendant  is  not 
entiftled  to  an  itemized  bill  of  particulars.^®  Ordinarily,  in  the  absence  of  con- 
trary understanding,  the  stakeholder  has  implied  power  to  decide  which  party  has 
'won  upon  the  happening  of  the  contingency.^'  In  the  absence  of  statute,  money 
paid  by  a  stakeholder  without  notice  of  disaffirmance  from  the  loser  cannot  be  re- 


flrst,  and  the  indictment  must  name  the  per- 
son permitted  to  use  sucli  room  or  anege 
that  his  name  is  unknown.  State  v.  Oldham, 
200  Mo.   538,   98   S.  W.   497. 

41.  State  V.  Oldham,  200  Mo.  538.  98  S.  W. 
497. 

42,43.  Herrln  v.  State  [Tex.  Cr.  App.]  17 
Tex.    Ct.    Rep.    89,    97    S.    W.    88. 

44.  Under  an  information  charging  de- 
fendant with  permitting  a  gaming  table  to 
be  set  up  and  operated  in  a  building  under 
his  control,  lie  cannot  be  convicted  of  the 
offense  of  setting  aap  and  keeping  a  gaming 
table,  notwitlistanding  the  statute  requires 
a  liberal  construction.  Nelson  v.  U.  S.,  28 
App.   D.   C.   32. 

45.  Bunnell  v.  Com.,  30  Ky.  L,.  R.  491,  99 
S.   W.   237. 

46.  See  7  C.  L.  439. 

47.  Laws  1899,  §  4.  MuUen  &  Co.  v.  Mos- 
ley   [Idaho]   90  P.   986. 

48.  Mullen  &  Co.  v.  Mosley  [Idaho]  90  P. 
986. 

49.  Robertson  v.  Porter  [Ga.  App.]  57  S. 
E.    993. 

50.  Robertson  v.  Porter  [Ga.  App.]  57  S. 
E.  993.  Slot  machines.  Mullen  &  Co.  v. 
Mosley    [Idaho]    90  P.   986. 

51.  State  V.  Vaughan   [Ark.]   98  S.  T\^  685. 

52.  See  7  C.  L.  440. 

53.  .Several  conspirators  induced  plaintiff 
to  bet  on  a  race  by  advising  him  that  the 
race  was  "fixed"  and  tliat  the  man  upon 
whom  plaintiff  bet  would  win;  the  outcome 
of  the  race  was  in  fact  "fixed"  but  in  such  a 
way  that  plaintiff's  man  would  lose.  Held 
that,   defendants   having  perpetrated   numer- 


ous frauds  of  a  similar  character  as  a  mat- 
ter of  public  policy,  plaintiff  could  recover. 
Hobbs  V.  Boatright,  195  Mo.  693,  93  S.  W. 
934.  Evidence  held  sufficient  to  sustain  a 
verdict  that  plaintiff  was  deprived  of  his 
money  in  a  bogus  poker  game.  Bvnum  v. 
Brady    [Ark.]    100   S.   W.   66. 

54.  A  bank  which,  knowing  of  the  fraud- 
ulent scheme,  lent  its  financial  infiuence  to 
defendants  and  aided  them  in  the  exchange 
and  transfer  of  money  and  checks  was  lield 
liable,  though  it  was  not  shown  that  it  re- 
ceived any  portion  of  the  gains.  Hobbs  v. 
Boatright,  195  Mo.  693,  93  S.  W.  934.  All 
participants  In  fraudulent  scheme  to  deprive 
a  person  of  his  money  by  means  of  fake 
poker  game  are  liable  in  an  action  by  the 
loser  for  the  money  lost,  although  some  of 
them  did  not  win.  Bynum  v.  Bradv  [Ark.] 
100   S.  W.    66. 

55.  Owner  of  money  lost  in  gaming  by 
his  servant  may  .recover  same  from  the  win- 
ner. Ramirez  v.  Main  [Ariz.]  89  P.  508. 
Trust  funds  lost  in  gambling  may  be  recov- 
ered by  the  cestui  qui  trust.  Money  lost  in 
a  "bucket  shop."  Joslyn  v.  Downing.  Hop- 
kins &  Co.  [C.  C.  A.]  150  F.  317.  Corporate 
funds  lost  by  the  managing  oflScers  and  di- 
rectors of  a  corporation  may  be  recovered  in 
a  suit  by  an  innocent  stockholder  in  beiialf 
of  the  corporation.  Dealing  in  futures. 
Kingston  v.  Montgomery,  121  Mo.  App.  451 
97   S.   W.   202. 

56.  Lacey  v.   Bentley    [Colo.]    89  P.   789. 

57.  Wager  on  a  horse  race,  each  party 
claiming  to  be  the  winner.  Himmelman  v. 
Pecaut    [Iowa]    110   N.   T^^   919. 
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covei-ed,^^  and  a  general  claim  b}'  the  loser  that  he  has  won  does  not  constitute  notice 
of  disaffirmance. ''°  Statutes  in  many  states  authorize  the  recovery  of  money  lost  in 
gambling,  but  such  an  action  must  be  brought  by  the  owner.^°  The  principal  to 
whom  the  money  was  lost,  the  assignee  of  the  principal,  and  the  owner  of  the  prop- 
ert}',  may  be  properly  joined  in  such  an  action.*^^  The  property  lost  must  be  suffi- 
ciently described  in  the  complaint,"'  and  the  plaintiff  must  establish  that  defendant 
was  the  -oiuner  *'"  and  the  amount  of  money  lost.*^* 


The  offcnse.^^ — A  statute  punishing  bigamy  irrespective  of  the  state  in  whieli 
l1ie  prior  marriage  was  consummated  is  constitutional.®"  Congress  having  defined 
and  provided  for  the  punishment  of  bigamy  in  the  territories,  conviction  therefor 
cannot  be  had  under  a  territorial  act."^  The  offense  is  complete  where  a  man  whose 
wife  is  living  enters  into  a  second  marriage  ^vith  another  woman."*  A  common-law 
marriage  will  sustain  a  conviction  in  states  where  such  mai-riages  are  regarded  as 
valid. "^  Where  a  prior  marriage  was  a  nullity,  a  subsequent  marriage  is  not  biga- 
mous.''^  Intent  is  immaterial.''  Duress  is  not  a  defense  unless  personal  and  exist- 
ing at  the  time  of  the  second  marriage.'^- 

The  indictment  ''^  need  not  allege  matters  of  defense  '^*  and  is  sufficient  if  in  the 
words  of  the  statute.'^  Under  a  statute  punishing  bigamy,  thougb  the  marriage  was 
entered  into  in  another  state,  the  indictment  need  not  allege  where  the  second  mar- 
riage took  place,'"nor  need  it  allege  in  what  county  the  offense  was  committed.'" 


58.59.  Himmelman  v.  Pecaut  [Iowa]  110 
X.   W.   919. 

60.  Crim.  Code,  §  132.  The  loser,  if  not 
the  owner  of  the  money  lo.st,  cannot  main- 
tain the  action.  Ware  v.  Dumont,  123  111. 
A  pp.   1. 

«1.  Pentz  V.  Burrows,  8  Ohio  C.  C.  (N.  S.) 
349. 

62.  A  complaint  alleging  the  loss  of  $5,950 
in  Mexican  money  held  good,  the  court  re- 
fusing to  take  judicial  notice  of  the  fact 
that  there  is  no  such  thing  as  a  "dollar"  In 
Mexican  money,  particularly  in  view-  of  an 
act  of  congress  authorizing  certain  Federal 
offices  to  receive  such  coins  at  a  certain 
value.     Ramirez  v.  Main    [Ariz.]    89  P.   508. 

63.  In  the  absence  of  fraud,  money  lost 
in  gambling  can  be  recovered  from  the  win- 
ners only.  Bynum  v.  Brady  [Ark.]  100  S. 
W.  66.  Evidence  that  the  "dealer"  and 
"banker"  were  employes  of  the  proprietor, 
that  money  taken  in  on  a  crap  table  was 
placed  in  a  drawer  until  taken  charge  of  by 
the  proprietor,  held  sufficient  to  show  that 
the  money  was  lost  to  the  latter.  Clark  v. 
Slaughter.  129  Wis.  642,  109  N.  W.  556.  Evi- 
dence held  sufficient  to  sustain  a  verdict  for 
plaintiff,  the  only  issue  being  as  to  which 
of  two  defendants  won  the  money,  one  being 
solvent  and  the  other  insolvent.  Lacey  v. 
Bentley    [Colo.]    89   P.    789. 

64.  Evidence  of  amount  lost  in  gambling 
held  not  too  indefinite  to  warrant  setting 
aside  a  verdict  for  plaintiff.  Clark  v. 
Slaughter,   129   Wis.   642,   109   N.   W^.   556. 

65.  See  7  C.  L.  442. 

66.  The  bigamous  marriage  is  exploited 
by  openly  living  in  ratification  of  it  in  the 
state  in  which  the  prosecution  is  com- 
menced. State  V.  Long,  143  N.  C.  670,  57  S.  E. 
349. 

67.  Territory  v.  Alexander  [Ariz.]  89  P. 
514. 

6.S.  Words  "forme.r  wife"  in  statute  re- 
lating to  bigamy  are  used  In  contradistinc- 


tion to  the  person  w^ith  whom  the  second 
marriage  was  entered  into  and  do  not  refer 
to  another  wife.  Burton  v.  State  [Tex.  Cr. 
App.]    101   S.  W.   226. 

69.  Hearne  v.  State  [Tex.  Cr.  App.]  17 
Tex.  Ct.  Rep.  372,  97  S.  W.  1050.  Agreement 
to  marry  in  praesenti  followed  by  cohabita- 
tion and  recognition  is  a  sufficient  basis 
upon  which  to  predicate  conviction  for  big- 
amy. State  V.  Bates,  4  Ohio  N.  P.  (N.  S.) 
502. 

70.  Prior  marriage  held  void  as  biga- 
mous. McCombs  V.  State  [Tex.  Cr.  App.]  99 
S.    W.    1017. 

71.  An  honest  belief  in  the  death  of  the 
first  wife  is  not  a  defense  whe.re  the  second 
marriage  takes  place  prior  to  the  expiration 

!  of  the  statutory  period.  Parnell  v.  State. 
126  Ga.  103,  54  S.  E.  804.  Vt.  St.  5059  pro- 
vides that  a  husband  marrying  a  second  time 
shall  not  be  guilty  of  bigamy  where  his 
fi.rst  wife  was  continuously  beyond  the  seas 
or  without  the  state  for  a  period  of  seven 
years,  and  the  second  marriage  \vas  entered 
into  in  ignorance  of  the  fact  that  she  was 
still  alive.  Held  a  belief  that  the  first  wife 
was  dead  is  not  a  defense  where  the  second 
marriage  occurred  prior  to  the  expiration  of 
seven  years.  State  v.  Ackerly,  79  Vt.  69,  64 
A.   450. 

72.  Where  a  mob  demanded  that  defend- 
ant marrj'  a  certain  woman  at  once,  com- 
pliance next  day  was  not  under  duress.  Bur- 
ton  v.    State    [Tex.   Cr.   App.]    101    S.   W.    226. 

73.  See   7   C.   L.   442. 

74.  Need  not  negative  divo.rce  and  ab- 
sence of  the  first  wife  for  the  statutory  pe- 
riod. State  V.  Long,  143  N.  C.  670,  57  S.  E. 
349. 

75.  Need  not  allege  the  date  of  either 
marriage.  State  v.  Long,  143  N.  C.  670,  57 
S.   E.   349. 

76.  State  V.  Long,  143  N.  C.  670,  57  S.  E. 
349. 

77.  The   finding  and   return   of   the   grand 
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Evidence  and  instructions.'^ — The  state  must  establish  the  validity  of  a  prior 
marriage,"^  as  it  will  not  be  presumed/"  the  identity  of  the  defendant  as  one  of  the 
parties  thereto,*^  that  the  former  wife  was  living  at  the  time  of  the  bigamous  mar- 
riage/-  and  the  existence  of  a  second  marriage.®^  The  burden  is  upon  tlie  defend- 
ant to  establish  all  matters  of  confession  and  avoidance.^*  In.  Texas  a  certified  copy 
of  a  marriage  license  is  inadmissible  unless  the  original  is  filed  and  notice  thereof 
is  given  to  the  accused  three  days  before  the  trial.^" 

Bigamy  being  a  crime  against  the  marriage  relation  and  not  a  crime  conunitted 
hy  one  spouse  against  the  other  the  wife  is  incompetent  to  testify  against  the  hus- 
band,**' but  there  is  a  variety  of  views  as  to  the  principles  which  ought  to  determia,e 
this  question.  Letters  from  defendant  to  an  alleged  former  wife  are  inadmissible,^^ 
l)ut  it  is  not  error  for  the  state  to  call  as  a  witness  the  former  wife  of  defendant 
where  she  was  not  questioned  and  did  not  testify.^^ 

Bill  of  Discoveet;   Bills  and  Notes;   Bills  in  Equity;   Bills  of  Lading;   Bills  of 
Sale;  Birth  Registers,  see  latest  topical  index. 

BLACKMAIIi.8* 

Extortion  under  color  of  office  ^"  and  the  offense  of  making  threats  without 
intent  to  extort  ^^  are  elsewhere  treated. 

To  constitute  the  statutory  ofi^ense  three  things  are  essential,  a  threat  to  do  one 
or  more  of  the  things  specified  in  the  statute,  the  existence  of  fear  induced  by  such 
threats,  and  the  obtaining  of  money  or  property  of  another  with  his  consent  induced 
Ijy  such  fear  or  threat.''-  Extortion  imder  threats  of  physical  injury  or  death,^^  or 
criminal  prosecution,'**  or  any  public  accusation,^^  is  blackmail  and  a  threat  to  file 
a  formal  complaint  is  unnecessary.^^  A  threat  to  expose  criminal  relations  existing 
1)etween  a  married  man  and  a  single  woman  is  sufiicient  to  constitute  the  offense,^'  and 
where  defendant  brought  about  the  compromising  situation  and  accepted  money  for 


jury  is  sufRcient  prima  facie  to  confer  ju-ris- 
diction.  State  v.  Long-,  143  N.  C.  670,  57 
S.    E.    349. 

T8.     See   7   C.   L.    442. 

79.  Instruction  held  not  to  place  burden 
on  defendant.  Hearne  v.  State  [Tex.  Cr. 
App.]    17   Tex.   Ct.   Rep.   372,   97   S.   W.   1050. 

80.  Evidence  held  insufficient.  McCombs 
V.   State    [Tex.  Cr.  App.]    99  S.  W.  1017. 

81.  Confession  that  defendant  had  a  Tvife 
and  children  in  the  state  in  whicli  a  former 
marriage  is  alleged  to  liave  been  consum- 
mated does  not  identify  him  as  such.  Goad 
V.   State   [Tex.   Cr.  App.]    102   S.   W.   121. 

82.  Goad  V.  State  [Tex.  Cr.  App.]  102  S. 
W.  121;  Hearne  v.  State  [Tex.  Cr.  App.]  17 
Tex.  Ct.  Rep.  372,  97  S.  .W.  1050.  In  the 
absence  of  such  evidence  commitment  is  un- 
authorized. Ex  parte  Baker  [Cal.  App.]  86 
P.    915. 

83.  Evidence  reviewed  and  held  the  ex- 
i.stence  of  a  second  common-law  marriage 
was  for  the  jury.  Williams  v.  State  [Ala.] 
44   So.   57. 

84.  Must  show  impediments  to  prior  ma-r- 
riage  rendering  it  illegal  or  void.  State  v. 
Kniffen    [Wash.]    87   P.   837. 

85.  Sayles'  Ann.  Civ.  St.  1897,  art.  2958, 
feurton  V.  State  [Tex.  Cr.  App.]  101  S.  W. 
226. 

86.  Ballinger's  Ann.  Codes  &  St.,  §  5994, 
makes  either  spouse  a  competent  witness 
against    the   other    in   a   criminal   proceeding 


for  a  crime  committed  by  one  against  the 
other.  State  v.  Kniffen  [Wash.]  87  P.  837. 
The  rule  that  either  spouse  is  incompetent 
to  testify  against  the  other  has  not  been 
modified  in  Ohio.  State  v.  Bates,  4  Ohio  X. 
P.    (N.  S.)    502. 

87.  Hearne  v.  State  [Tex.  Cr.  App.]  17 
Tex.   Ct.   Rep.    372,    97   S.   W.    1050. 

88.  Burton  V.  State  [Tex.  Cr.  App.]  101 
S.   W.    226. 

89.  See    7    C.    L.    442. 

90.  See   Extortion,   7   C.   L.   1639. 

91.  See   Th.reats,   6  C.  L.   1697. 

92.  State  v.  Coleman,  99  Minn.  487,  110 
N.    W.    5'. 

93.  Sending  letters,  purporting  to  come 
from  the  "Black  Hand,"  threatening  death 
to  the  addressee  and  his  family  unless  money 
was  paid,  is  a  violation  of  Pen.  Code,  §  558, 
making  it  an  offense  to  send  a  letter  con- 
taining tlireats  with  intent  to  obtain  money 
thereby.  People  v.  Trlscoli,  117  App.  Div. 
120,    102    X.    Y.    S.    328. 

94.  Conspiracy  to  extort  money  under 
th.reat  of  criminal  prosecution  is  a  felony 
under  either  Pen.  Code,  art.  753,  punisliing 
combination  to  extort  money,  or  art.  875,  re- 
lating to  obtaining  money  by  threats.  Will- 
iams V.   State   [Tex.   Cr.  App.]    100   S.  W.   149. 

95.  Threat  to  accuse  of  adultery.  State 
V.   Louanis,    79   Vt.    463,   65   A.    532. 

96.  State  V.  Louanis,  79  Vt.  463,  65  A.  532. 

97.  State  V.  Coleman,  99  Minn.  487,  110 
N.   W.   5. 
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his  promised  silence,  he  is  gniltj^  though  he  did  not  expressly  threaten  exposure.^^  In 
such  case  the  illicit  relations  between  the  parties  involved  by  the  threatened  exposure 
is  immaterial."®  Extorting  money  under  threat  to  call  a  strike  is  a  crime  under  the 
Xew  York  statute/  and  evidence  that  the  calling  of  a  strike  would  have  resulted  in 
injury  to  the  person  threatened  is  sufficient  though  the  extent  is  not  shown.-  The 
state  must  not  only  establish  threats  ^  placing  the  person  threatened  in  fear,*  but  it 
must  show  that  defendant  intended  that  they  should  have  that  result,^  except  in 
^Minnesota,  where  obtainiug  money  by  means  of  a  threat  is  the  gist  of  the  offense  and 
intent  need  not  be  proved  as  an  independent  fact."  The  essential  facts  constituting 
the  crime  being  established,  intent  will  be  presumed.''  Evidence  of  similar  tlireats 
is  admissible  as  showing  intent  ^  and  the  existence  of  a  preconceived  plan."  The 
ownership  of  money  turned  over  pursuant  to  threats  is  immaterial.^"  The  question 
of  whether  the  threat  was  calculated  to  unsettle  and  overcome  the  mind  of  the  per- 
son threatened  is  properly  left  to  the  Jury.^^  The  court  need  not  instruct  the  jury 
as  to  the  meaning  of  the  word  "extort."^^ 

Blended  Properties;   Boabd  of  Health;   Boards;   Body  Execution;   Bona  Fides,  see 
latest  topical  index. 

BONDS. 


§  1.  The  Instrument;  Essentials  and  Va- 
lidity (305).  Consideration  (395).  Execu- 
tion  (3'J5).     Delivery   (395). 

§  2.  Rights  of  Parties  and  Transferees 
(396). 


§  3.      The    Terms    and    Conditions    in    Gen> 
era!;  Interpretation  and  Legal  Effeet   (396). 
§  4.     Remedies  and   Procedure    (396). 


Scope  of  title. — Questions  relating  to  negotiable  bonds  and  the  like/^  to  iudeiun- 
itv/*  and  to  suretyship/^  are  treated  elsewhere.  Matters  concerning  bonds  in  par- 
ticular actions  and  proceedings,^^  and  bonds  of  particular  officers/'  will  be  found  in 
the  appropriate  titles. 


98.  For  the  purpose  of  secu-ring-  evidence 
for  a  divorce  case,  defendant  procured  a 
woman  to  make  an  appointment  with  a  man 
fn  a  rooming  house,  and  pursuant  to  a  prior 
arrangement  with  the  woman  broke  in  upon 
them.  State  v.  Coleman,  99  Minn.  487,  110 
X.   W.    5. 

99.  State  V.  Coleman,  99  Minn.  487,  110 
N.  W.   5. 

1.  Pen.  Code,  §  552.  Evidence  held  suffi- 
cient to  show  that  payment  was  induced  by 
threats  of  officer  of  labor  union  to  call  a 
strike.  People  v.  T\^einseimer,  117  App.  Div. 
603,   102   N.  Y.   S.    579. 

2.  People  v.  Weinseimer,  117  App.  Div. 
603,   102   N.   T.    S.   579. 

3.  Evidence  that  defendant  asked  pros- 
ecuting witness  "have  you  received  my  let- 
ters," "these  letters  in  which  you  are  asked 
to  pay  $500,"  held  sufficient  to  show  the 
sending  of  the  letters,  witness  having  re- 
ceived no  other  letter  demanding  $500.  Peo- 
ple V.  Triscoli,  117  App.  Div.  120,  102  N.  Y.  S. 
328. 

4.  Whether  threats  of  the  displeasure  of 
the  Mafia  Black  Hand  society  upon  failure 
to  contribute  money  to  it  amounts  to  a 
menace  depends  upon  what  the  parties  un- 
derstood as  to  the  nature  of  the  society  and 
its  punishments.  Commonwealth  v.  Cam- 
polla,   28   Pa.   Super.   Ct.    379. 

5.  Evidence  that  defendant  had  invited 
others  to  join  a  certain  society,  that  he  ad- 
mitted membership  therein,  that  the  society 
obtained  money  by  threats,  and  that  physical 
Injury  was  inflicted  upon  those  refusing  to 
comply,    held    admissible    as    showing    intent. 


Commonwealth    v.    Campolla,    28    Pa.    Super. 
Ct.    379. 

6.  Rev.  Laws  1905,  §  5096.  State  v.  Cole- 
man,   99   Minn.    487,    110   N.   W.    5. 

7.  Money  paid  to  purchase  defendant's  si- 
lence regarding  a  compromising  situation 
brought  about  by  the  latter,  though  no  ex- 
press threat  of  exposure  was  made.  State 
V.   Coleman,   99  Minn.   487,   110   N.   W.   5. 

8.  Executed  threat  to  call  a  strike  on  a 
former  contracto-r.  People  v.  "Weinseimer. 
117  App.  Div.  603,  102  N.  Y.  S.  579.  Threats 
to  others  to  accuse  prosecuting  w^itness  of 
adultery.  State  v.  Louanls,  79  Vt.  463,  65  A. 
532. 

9.  People  V.  Weinseimer,  117  App.  Div. 
603,    102    N.    Y.    S.    579. 

10.  Contractor  threatened  with  strike  un- 
less money  was  paid  president  of  labor 
union,  held  whether  money  paid  belonged 
to  owner  of  building  or  contractor  is  imma- 
terial. People  V.  Weinseime-r,  117  App.  Div. 
603,    102   N.   Y.    S.    579. 

11.  Threat  to  accuse  of  adultery.  State 
V.    Louanis,    79    Vt.    463,    65    A.    532. 

12.  State  V.  Louanis,  79  Vt.  463,  65  A.  532. 

13.  See  Corporations,  7  C.  L.  862;  Munici- 
pal Bonds,  8  C.  L.  1046;  Negotiable  Instru- 
ments, 8  C.  L.  1124;  Non-negotiable  Paper, 
8   C.   L.    1167;   Railroads,   8   C.   L.    1590. 

14.  See  Indemnity,   8  C.  L.   173. 

15.  See    Suretyship,    8    C.    L.    2050. 

16.  See  Appeal  and  Review,  9  C.  L.  108; 
Attachment,  9  C.  L.  282;  Replevin,  8  C.  L. 
1732,   and   like   titles. 

17.  See  Estates  of  Decedents,  7  C.  L.  13S6; 
Guardianship,  7  C.  L.  1899;  Officers  and  Pub- 
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§  1.  The  instrument;  essentials  and  validitij}^ — Though  ahond  is  given  under 
a  state  statute,  the  question  of  its  validity  and  construction  may  be  one  of  general 
law  Avhich  a  Federal  court  will  decide  regardless  of  state  decisions.^"  An  instrument 
may  be  valid  as  a  common-law  obligation  though  not  good  as  a  statutory  bond,-" 
provivded  there  is  a  sufficient  privity  of  contract  between  the  makers  and  the  party 
seeking  to  enforce  it.-^ 

Consideration.'^^ — A  consideration  is  necessary,-^  and  in  jurisdictions  where  the 
seal  is  only  presumptive  evidence  of  consideration,  want  of  consideration  may  be 
shown,-*  in  which  case  the  bond  is  unenforceable,^^  but  at  common  law  a  bond,  be- 
cause of  its  seal,  conclusively  imports  a  consideration.-^ 

Execution.-' — The  order  of  the  different  steps  in  the  execution  of  a  bond  is 
immaterial  if  they  are  all  parts  of  one  transaction.-*  A  bond  purporting  to  be  the 
oliligation  of  one  as  principal  and  others  as  sureties  but  which  has  been  executed 
only  by  the  sureties  does  not  upon  its  face  show  any  obligation  on  the  part  of  the 
sureties,-^  but  failure  of  the  obligee  to  sign  his  acceptance  as  provided  in  the  bond 
does  not  invalidate  if  acceptance  is  otherwise  shown. ^°  The  absence  of  witnesses  is 
not  fatal  though  the  bond  may  be  signed  by  mark  only,^^  and  the  contract  may  still 
stand  as  a  promise  to  pay  though  a  clause  waiving  exemptions  may  be  void  for  want 
of  execution  of  the  agreement  according  to  statute. ^- 

Delireri/.^^- — While  upon  proof  that  a  bond  was  delivered  after  its  date  it  is 
presumed  that  it  was  intended  to  take  effect  from  delivery  onl)%  such  presumption 
is  inapplicable  where  it  satisfactorily  appears  from  its  terms  that  it  was  intended 
to  take  effect  from  its  date  or  some  other  time.^*  If  a  bond  complete  upon  its  face 
is  delivered  to  an  obligee  who  is  without  knowledge  of  any  equities,  a  surety  may 
not  defend  on  the  ground  that  it  was  given  by  him  to  his  cosurety  on  an  express  cok- 
dition;^^  bitt  if  the  bond  is  irregular  on  its  face,''^  as  where  it  is  not  acknowledged 


lie  Employes,  8  C.  L.   1191;  Receive-rs,   8  C.  L. 
1679,   and   other   like   titles. 
IS.     See   7   C.   L.   443. 

19.  Public  contractor's  bond  held  valid  as 
to  materialmen  though  construction  contract 
was  invalid.  Kansas  City  Hydraulic  Press 
Brick  Co.   v.   National   Surety  Co.   149   F.   507. 

20.  Injunction  bond.  Babcock  v.  Reeves 
[Ala.]    43  So.  21. 

21.  Replevy  bond  in  sequestration,  in- 
valid under  statute,  not  good  at  common 
law,  make.rs  having  dealt  solely  with  the 
officer.  Broussard  v.  Hinds  [Tex.  Civ.  App.] 
101    S.    W.    855. 

22.  See  7   C.  L,.   444. 

23.  Bond  executed  by  publishers  required 
by  statute  for  the  purpose  of  enabling  them 
to  have  text  books  adopted  for  use  in  the 
schools  of  a  state  is  not  without  considera- 
tion. Graziani  v.  Burton.  30  Ky.  L.  R.  180, 
97    S.    W.    800. 

24.  Danby  Tp.  v.  Beebe,  147  Mich.  312,  110 
X.    W.    1066. 

25.  Bond  to  a  township  to  help  build  a 
b-ridge  if  township  should  be  ordered  by 
county  supervisors  to  construct  it  held  with- 
out consideration  and  not  sustainable  as  a 
gift  or  subscription.  Danby  Tp.  v.  Beebe, 
147  Mich.   312,  110  X.  "W.   1066. 

26.  Bond  for  past  consideration  held  con- 
clusive against  maker's  administrator. 
Woody's  Adm'.r  v.  Schaaf   [Va.]    56   S.  E.  807. 

27.  See  7  C.  L.  444. 

28.  V\'here  attachment  bond  was  deliv- 
ered complete,  it  was  immaterial  whether  it 


was  signed  before  or  after  it  was  sealed  or 
whether  it  was  sealed  before  approved  by 
the  magistrate.  George  N.  Pierce  Co.  v. 
easier    [Mass.]    80    N.    E.    494. 

29.  School  Dist.  No.  80  v.  Lapping,  100 
Minn.  139,  110  N.  "W.  849.  V\'here  complaint 
stated  that  sureties  intended  to  be  bound 
without  the  principal's  signature,  evidence 
held  to  sustain  a  finding  to  the  contrary.  Id. 

30.  Indemnity  bond  making  it  essential 
to  validity  that  employer  sign  for  accept- 
ance. American  Bonding  &  Trust  Co.  v.  New 
Amsterdam   Casualty   Co.,    125    111.   App.    33. 

31.  Code  1896,  §  1,  providing  that  "signa- 
ture" or  "subscription"  includes  mark  when 
the  person  cannot  write,  his  name  being 
written  near  it  and  witnessed  by  a  person 
who  w^rites  his  ow^n  name,  did  not  change 
common-law  .rule  so  as  to  invalidate  instru- 
ments not  required  to  be  in  writing  though 
signed  by  mark  without  a  witness.  Penton 
v.   Williams    [Ala.]    43   So.   211. 

32.  Penton   v.   Williams    [Ala.]    43    So.    211. 

33.  See   7   C.   L.   444. 

34.  Fidelity  bond  held  to  cover  period  be- 
fore delivery.  Brillion  Lumber  Co.  v.  Bar- 
na-rd   [V^'is]   111  N.  W.  483. 

35.  Condition  that  it  was  not  to  be  used 
until  an  indemnity  bond  was  furnished. 
Hendry  v.  Cartwright  [N.  M.]  89  P.  309. 

36.  As  where  not  signed  by  all  the  sure- 
ties named  therein,  or  because  of  erasures 
or  fo.r  lack  of  some  requirement  of  law. 
Hendry  v.  Cartwright  [N.  M.]   89  P.  309. 
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as  required  b}'  law,'"  the  obligee  is  put  upon  inquiry  as  to  whether  it  was  signed 
upon  condition.^^ 

§  2.     Rights  of  parties  and  transferees.^^ 

§  3.  Terms  and  conditions  in  general :  interpretation  and  legal  effect.*^ — The 
extent  of  the  obligation  assumed  must  be  determined  from  a  fair  consideration  of 
the  terms  of  the  bond  and  the  instrument  which  it  secures.*^  A  contract  which  by 
the  terms  of  a  bond  is  made  a  part  thereof  is  as  much  a  part  of  the  bond  as  if  copied 
therein  at  length.*-  When  a  statutory  bond  is  given,  that  which  is  not  expressed 
Init  should  have  been  will  be  deemed  included,  and  unnecessaiT  matters  will  be  ex- 
cluded if  it  is  sufficiently  clear  from  the  bond  itself  that  the  parties  intended  to 
comply  with  the  'law  in  its  execution.*^  Coupons  draw  interest  after  maturity  with- 
out demand  of  payment  where  a  provision  for  payment  at  a  certain  barJc  is  rendered 
unimportant  by  failure  to  place  funds  there  to  meet  a  demand.** 

§  4.  Remedies  and  procedure.'*'^ — Persons  for  whose  benefit  a  bond  was  made 
may  sue  thereon  in  the  name  of  the  obligee,*"  and  where  there  has.  been  a  mistake 
in  the  name  of  the  obligee,  the  true  obligee  may  sue  by  alleging  and  proving  such 
fact,  even  as  against  the  sureties,*^  but  one  to  whom  a  bond  is  given  merely  as  an 
officer  of  a  society  has  no  right  of  action  thereon  as  an  individual.*^  A  statute 
authorizing  the  bringing  of  a  new  action  after  the  running  of  limitations  where  a 
jilaintiff  fails  otherwise  than  on  the  merits  and  his  action  was  brought  in  time  ap- 
plies to  an  action  on  a  bond  authorized  and  required  to  be  given  by  a  subsequent 
statute  providing  that  an  action  thereon  must  be  brought  within  a  specified  time.*^ 

Pleading  and  evidence.^^ — The  complaint  must  state  a  cause  of  action,^^  in- 
cluding the  perfoiTnance  of  conditions  precedent  by  plaintiif,^^  and  a  breach  on 


37.  Rule  of  court  requii'ing  acknowledg- 
ment of  all  bonds  approved  by  clerk  held  to 
liave  force  of  law.  Hendry  v.  Cartwright 
[N.    M.]    89    P.    309. 

38.  Surety  could  prove  unfulfilled  condi- 
tion that  bond  was  not  to  be  used  until  an 
indemnity  bond  had  been  furnished  him. 
Hendry  v.  Cartwright  [N.  M.]  89  P.  309  and 
oases  cited. 

39.  See  5  C.  L..   425,  and  7  C.  L.   444. 

40.  See   7  C.  L.   444. 

41.  Bond  construed  to  require  obligo.rs  to 
pay  a  stated  sum  as  the  balance  of  the  pur- 
chase price  of  a  mining  claim  only  out  of 
net  earnings  or  proceeds  of  a  resale,  and  not 
to  continue  working  after  mines  we.re  ex- 
hausted, and  to  allow  an  assignment  of  their 
interests  to  a  corporation  without  becom- 
ing liable  for  the  entire  amount.  Blewett 
V.  Hoyt.  103  N.  Y.  S.  451. 

42.  City  of  Flora  v.  Searles,  127  111.  App. 
465.  Where  a  bond  is  executed  with  exp.ress 
reference  to  a  contract,  plans  and  specifica- 
tions, the  three  instruments  must  be  con- 
strued together  and  the  obligations  of  the 
l>ond  determined  from  them  all.  McArtho.r 
V.  McGilvray  [Ga.  App.]  57  S.  E.  1058.  Pe- 
tition held  to  state  cause  of  action  on  con- 
tractor's bond.     Id. 

43.  Bond  to  pay  expense  of  election  on 
removal  of  county  seat  held  valid  though 
condition  was  not  in  exact  words  of  statute. 
Chambers  v.  Cline,  60  W.  Va.  588,  55  S.  E. 
999,   and    cases    cited. 

44.  Parsons  v.  Utlca  Cement  Mfg.  Co. 
[Conn.]   66  A.  1024. 

4r».      See    7    C.    L.    445. 

4«.  Materialmen  could  sue  on  contractor's 
bond  which  showed  that  it  was  intended  to 


include  them  as  beneficiaries.  City  of  Flora 
V.  Searles,  127  111.  App.  465.  Where  injunc- 
tion bond  provided  for  the  payment  of  "dam- 
ages and  costs  which  any  person  may  sus- 
tain" action  thereon  was  properly  brought 
by  all  the  obligees  for  the  use  of  one  as  the 
party  who  had  been  damaged.  Babcock  v. 
Reeves  [Ala.]  43  So.  21.  City  held  not  en- 
titled to  maintain  action  on  public  con- 
tractor's bond  for  benefit  of  private  property 
owners.  City  of  St.  Louis  v.  Wright  Con- 
tract.  Co.,   202   Mo.    451,    101    S.   W.   6. 

47  Suit  on  school  treasurer's  bond.  State 
ex  rel.  School  Dist.  v.  Delaney,  122  Mo.  App. 
239,  99  S.  W.  1.  Petition  sufficient  without 
more  particularly  alleging  that  error  was 
an    inadvertence   or   mistake.   Id. 

48.  OflScer  of  insurance  society  could  not 
sue  individually  on  bond  of  a  depository 
though  he  was  personally  liable  to  the  so- 
ciety for  default  of  depository.  Bort  v.  Mc- 
Cutchen,  147  F.  626.  Where  bond  could  not 
reasonably  be  construed  as  having  been 
given  for  plaintiff's  benefit,  the  rule  that  a 
third  person  may  sue  on  a  contract  made 
for  his  benefit  did  not  apply.  Id. 

49.  Public  contractor's  bond. 
City  Hydraulic  Press  Brick  Co.  v 
Surety  Co.,   149  F.  507. 

50.  See  7  C.  L.  445. 

51.  Allegation  that  defendant 
the  Instrument  by  having  his  name  signed 
tlicreto  and  making  his  mark  lield  not  neces- 
sary to  sliow  that  there  was  no  witness  to 
the  instrument  so  as  to  render  it  demurrable. 
Penton  v.  "Williams    [Ala.]    43   So.   211. 

52.  That  every  condition  was  fulfilled  all 
things  happened,  and  all  times  elapsed  nec- 
essary   to    recovery,    held    not    to    show    due 
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the  part  of  defendant.^^  Where  a  second  bond  is  given  whieli  is  merely  a  renewal 
of  the  first  and  cumujative  in  its  effect,  it  is  ]iroper  to  set  iliem  both  forth  in  the 
pleading.^*  A  declaration  setting  out  the  bond,  the  contract  it  was  given  to  secure, 
a  breach  thereof,  and  also  a  former  decree  against  the  principals,  is  not  bad  for 
duplicity.^^  Where  the  bond  is  the  gist  of  the  action,  a  plea  of  nil  debet  is  impro- 
per,'"'*^  and  a  plea  of  non  est  factum  must  be  verified.''^  The  bond  must  be  regarded 
as  tbe  act  of  defendant,  its  execution  not  having  been  put  in  issue  by  a  plea  of  non 
est  factum."** 

The  burden  is  on  plaintiff  to  prove  a  breach.^^  Sureties  may  testify  that  in 
signing  and  leaving  the  bond  with  the  obligees  they  did  not  intend  to  deliver  it  as 
binding  on  them  without  the  principal's  signature.®**  In  an  action  on  an  injunction 
bond,  it  is  proper  to  introduce  the  proceedings  and  decree  in  the  injunction  suit.**^ 
A  decree  against  the  principal  is  prima  facie  evidence  of  the  amount  due  in  an 
action  against  the  sureties  who  had  notice  of  the  proceeding  against  the  principal.*^- 

Where  defendant  sets  up  that  seals  were  affixed  to  the  instrument  sued  on 
without  authority,  an  instruction  that  the  bond  is  presumed  correct  being  regiilar  on 
its  face,  and  that  the  burden  is  on  defendant  to  show  that  it  was  not  properly  sealed, 
should  not  be  construed  as  relieving  plaintiff  of  proving  the  due  execution  of  tne 
bond.*^^ 

Judgment  and  damages.'^* — -Where  a  bond  is  executed  suliject  to  the  terms  and 
conditions  of  a  statute  providing  that  in  case  of  breach  the  full  amount  thereof 
shall  be  recovered  as  liquidated  damages,  such  provision  cannot  be  defeated  because 
of  hardship  or  because  public  officials  may  have  given  such  bonds  a  different  con- 
struction.*'-''' 

"Bottle"  AND  "Can"  Laws;  Bottomry  and  Respondentia;  Bought  and  Sold  Notes, 
see  latest  topical  index. 
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Quantity  (400).  Highways,  Streets,  or  Ways 
as  Boundaries  (401). 
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§  3.  Establishment  by  Agreement  of  Ad- 
joiners  (402). 

§  4.  Establishment  by  Acqniesenee,  Es- 
toppel, or  Adverse  Possession   (403). 

§  5.  Establishment  by  Arbitration,  Ac- 
tion, or  Statutory  Mode  (405). 


performance  of  conditions  precedent  by 
plaintiff.  Gansevoort  Bk.  v.  Empire  State 
Surety  Co.,  117  App.  Div.  455,  102  N.  Y.  S.  544. 
Complaint  on  bond  to  secure  payment  of  a 
note  held  not  demurrable  for  failure  to  show 
that    plaintiff     had     loaned     the     money.     Id. 

53.  Complaint  held  to  allege  breach  of 
bond  of  government  disbursing  officer,  and 
wherein  damages  had  been  sustained. 
Ewing  V.  U.  S.  [Ariz.]  S9  P.  593.  An  allega- 
tion that  a  former  decree  against  tlie  prin- 
cipal is  in  full  force  and  effect  is  equivalent 
to  an  allegation  that  it  has  not  been  per- 
formed or  paid.  Henry  v.  Heldmaier,  226  111. 
152,  80  N.  E.  705.  In  suit  on  injunction  bond, 
averment  that  bill  was  dismissed  and  in- 
junction dissolved  held  a  sufRcient  allega- 
tion of  the  breach.  Babcock  v.  Reeves 
[Ala.]    4.3    So.    21. 

54.  Objection  that  two  causes  were  united 
Ir  one  count.  Ewing  v.  U.  S.  [Ariz.]  89  P. 
593. 

55.  Henry  v.  Heldmaier,  226  HI.  152,  80 
N.  E.  705.  Notice  to  principal  held  suf- 
ficiently shown  by  chancerj'  proceeding  set 
out  in  declaration.  Id. 


56.  Administrator's  bond.  McDonald  v. 
People,    222    111.    3«5,    78    N.    E.    609. 

57.  McDonald  v.  People,  222  111.  325,  78  X. 
E.    609. 

58.  Penton   v.   Williams    [Ala.]    43   So.    211. 

59.  Failure  to  prove  breach  of  bond  con- 
ditioned on  defendant's  paying  for  a  mining- 
claim  out  of  the  profits.  Blewett  v.  Hoyt,  103 
N.    Y.    S.    451. 

60.  School  Dist.  No.  80  v.  Lapping.  100 
Minn.  139,  110  N.  W.  489.  Form  of  questions 
asked  not  erroneous.  Id. 

61.  Babcock  v.   Reeves    [Ala.]    43    So.    21. 

62.  Henry  v.  Heldmaier,  226  111.  152,  80  N. 
E.  705.     See,  also,  Suretyship,  8  C.  L.   1250. 

63.  Should  be  construed  merely  as  a 
charge  that  the  burden  was  on  defendant  to 
make  out  his  defense  that  tlie  instrument 
had  been  materially  altered.  George  N. 
Pierce   Co.   v.   Casler    [Mass.]    80   N.   E.    494. 

64.  See   7   C.   L.   446. 

65.  Surety  on  bond  of  mail  carrier's  con- 
tract liable  for  full  amount.  United  States 
v.  United  States  Fidelity  &  Guaranty  Co., 
151    F.    534. 
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§  1.  Hiiles  for  locating  and  identifying.^^ — In  determining  the  location  of  a 
Ijoimdaxv  all  calls  must  be  given  some  effect  if  possible,^'  buta  call  may  be  rejected 
if  necessary  to  reconcile  a  description,®^  or  a  discordant  call  may  be  ignored,^^  or 
two  calls  may  be  read  as  one.'°  A  course  omitted  in  a  deed  to  a  lot  may  be  supplied 
from  the  description  in  the  deed  to  an  adjoining  lot.'^^  In  determining  the  location 
of  a  boundary  from  a  description  in  a  deed,  the  general  rules  as  to  the  construction 
of  deeds  apph',"-  and  a  particular  description  will  be  held  to  modify  a  general  one.'"' 
Calls  may  be  reversed  where  all  monuments  called  for,  except  the  final  one,  have 
disappeared,'*  or  where  to  do  so  will  reconcile  or  make  clear  the  calls,^^  or  harmonize 
the  area  of  land  embraced  with  that  called  for."®  The  primary  rules  for  locating 
city  plats  upon  the  ground  are:  First.  Find  the  lines  actually  run  and  the  corners 
and  monuments  actually  established  by  the  original  survey.'^  Second.  Kun  lines 
from  known,  established  or  acknowdedged  corners  and  monuments  of  the  original 
surve}'.'*  Third.  Eun  lines  according  to  courses  and  distances  marked  on  tho 
plat." 

If  the  original  corner  of  a  quarter  section  has  been  preserved,  it  marks  one  of 
the  points  from  which  the  dividing  line  between  quarter  sections  must  be  run.^°  But 
if  it  is  lost  it  must  be  established  according  to  the  rules  laid  down  by  the  Department 
of  the  Interior  for  the  establishment  of  lost  corners,  or  some  other  rule  producing  an 
equitable  result.*^  The  lost  corners  of  a  boundary  may  not  be  fixed  by  adhering 
to  the  description  without  regard  to  topography.^-  It  is  presumed  that  a  county 
surveyor  placed  corner  stakes  as  required  by  statute.*^  Where  a  subdivision  of  land 
containing  an  excess  in  area  is  divided,  each  grantee  is  entitled  to  a  proportionate 
part  of  the  excess.**     The  rule  that  the  excess  is  to  be  added  to  or  the  deficiency  sul)- 


««.     See  7  C.  L,.  446. 

67.  "Where  three  corners  are  lost,  the  dis- 
tances of  the  three  lines  will  be  altered  pro- 
portionately to  make  them  conform  to  tli_ 
known  parts  of  the  boundary  rather  than 
radically  alter  the  course  of  one  line.  Mor- 
gan V.   Renfro,   30  Ky.   533,   99   S.  W.   311. 

68.  Upton  V.  Santa  Rita  Min.  Co.  [N.  M.] 
89    P.    275. 

69.  Where  a  single  call  of  description 
fixes  the  tract  by  course  and  distance  from 
a  common  section  corner  as  in  range  14, 
when  several  other  description  calls  fix  it  by 
reference  to  known  monuments  as  in  range 
12,  the  discordant  element  first  named  will 
be  ignored.  Upton  v.  Santa  Rita  Min.  Co. 
[N.   M.]    89   P.    275. 

70.  Descriptive  matter  in  a  patent  which 
if  literally  construed  would  constitute  two 
calls  and  leave  the  courses  and  corners  un- 
defined, but  if  construed  as  one  call  the  sur- 
vey closed  and  embraced  the  amount  of  land 
called  for,  may  be  construed  so  as  to  more 
nearly  effectuate  the  apparent  intention  of 
the  parties.  Minej"al  Development  Co.  v. 
Tuggle  Land  &  Timber  Co.  [C.  C.  A.]  151  F. 
450. 

71.  Zerbey  v.  Allan,  215  Pa.  383,  64  A.  587. 

72.  See  Deeds  of  Conveyance,  7  C.  L.  1103. 

73.  "The  boundary  of  the  land  conveyed 
to  him  by  J."  will  modify  "the  tract  of  land 
said  H.  bought  of  S.,  known  as  N.  land." 
Hall  V.  Smith,  30  Ky.  L.  R.  167,  97  S.  W.  1125. 

74.  Where  all  monuments  along  the  line 
liad  disappeared  except  the  final  one,  it  was 
pe-rmissible  to  begin  at  such  monument  and 
reverse  the  lines.  Cahill  v:  Mullins,  30  Ky. 
L.    R.    73,    97   S.    W.    370. 

75.  Newbold  ..  Condon,  104  Md.  100,  64  A 
356. 


76.  In  cases  of  conflicting  boundary  wliere 
it  appears  that  part  of  tlie  survey  was  made 
on  the  ground,  the  calls  may  be  reversed 
and  lines  traced  the  other  way  where  by  so 
doing  the  land  emb.raced  will  more  nearl.v 
harmonize  all  the  calls  and  objects  of  the 
grant  Carter  v.  Kirby  Lumber  Co.  [C.  C. 
A.]    152   F.   622. 

77,78.79.  Appeal  of  Richardson,  74  Kan. 
557,    87    P.    678. 

80.  King  v.  Carmichael  [Wash.]  87  P. 
1120. 

81.  King  V.  Carmichael  [Wash.]  87  P. 
1120.  If  a  government  corner  can  be  estab- 
lished with  reasonable  certainty  from  known 
and  existing  monuments,  it  is  sufficient. 
Thompson  v.  Fuhrmann,  130  Wis.  375,  110 
N.  W.  236.  In  Iowa  surveys  are  to  be  made 
according  to  the  rules  established  by  con- 
gress. Hootman  v.  Hootman  [Iowa]  111  N. 
W.    60. 

82.  An  instruction  that,  in  locating  the 
last  line  or  last  corner  of  a  boundary,  to 
adhere  to  course  and  fix  the  corner  without 
regard  to  the  topography  of  the  ground  at 
the  place  described  in  the  title  papers  is 
erroneous.  Green  v.  Pennington,  105  Va. 
801,    54   S.    E.    877. 

83.  Morgan  v.  Renfro,  30  Ky.  L.  R.  533.  99 
S.  W.  311.  Where  a  point  in  a  line  of  a 
known  survey  is  called  for,  a  corner  of 
which  is  the  nearest  point  in  the  line  to 
the  last  call  of  the  survey  in  question,  the 
corner  should  be  accepted  as  the  point  in- 
tended.      Id. 

84.  Quarter  section  of  land  was  conveyed, 
one-half  to  each  of  two  parties  on  the  theory 
that  it  contained  but  160  acres  when  it  in 
fact  contained  164.  Hootman  v.  Hootman 
[Iowa]    111    X.   W.    60. 
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tracted  from  the  sections  or  half  sections  on  the  northern  or  VN-estem  boundaries  of  a 
township  does  not  apply  to  smaller  subdivisions  of  a  section. ^^'' 

The  rule  that  a  survey  of  land  intended  to  be  conveyed  ^ill  control  the  descrip- 
tion is  not  contrary  to  the  public  policy  of  the  registration  laws,^«  nor  is  it  a  viola- 
tion of  the  statute  of  frauds.^'  Field  notes  which  can  probably  be  located  on  the 
ground  do  not  necessarily  establish  the  location  of  a  boundary.-^  Where  field  notes 
of  a  survey  are  consistent  and  can  be  identified,  the  field  notes  of  another  stirvey 
may  not  be  looked  to  to  create  inconsistency.^®  In  determining  the  location  of  a 
survey,  the  jury  should  be  left  to  apply  the  rule  which  indicates  with  most  certainty 
the  location  of  the  land.®° 

The  actual  location  of  a  boundary  is  often  a  question  of  fact  ^^  to  be  determined 
by  the  application  of  established  rules.^-     The  evidence  to  he  considered  and  which 


S.5.  Hootman  v.  Hootman  [Iowa]  111  N. 
W.    60. 

86.  This  rule  may  be  applied  in  ejectment, 
though  the  same  result  might  be  obtained  in 
a  bill  to  reform  the  deed.  Staub  v.  Hampton 
[Tenn.]  101  S.  W.  776.  When  a  deed  called 
fo.r  a  point  on  the  boundary  of  another  sur- 
vey and  it  appeared  that  such  survey  was 
erroneous,  held  that  the  survey  ot  the  land 
intended  to  be  conveyed  controlled  the  de- 
scription, though  the  land  was  not  included 
within   the  calls.     Id. 

87.  Staub  v.  Hampton  [Tenn.]  101  S.  W. 
776. 

88.  Field  notes  shown  to  be  delineated  on 
an  official  map,  and  which  may  perhaps  be 
found  on  the  ground  wliile  calling  for  cer- 
tain boundaries,  do  not  necessarily  establish 
the  location  of  such  su-rvey  upon  the  ground. 
McDonald  v.  Downs  [Tex.  Civ.  App.]  99  S. 
Vr.    892. 

89.  Upshur  County  v.  Lewright  [Tex.  Civ. 
App.]    101  S.   W.   1013. 

90.  In  an  issue  as  to  the  location  of  cer- 
tain surveys,  an  instruction  as  to  the 
rule  to  be  follOTved  in  determining  the  loca- 
tion on  the  ground  held  erroneous.  Upshur 
County  V.  Lewright  [Tex.  Civ.  App.]  99  S.  W. 
441.  Where  it  appea.red  that  lines  were 
originally  run  at  an  angle  of  nine  degrees 
forty-five  minutes,  and  it  appeared  that  dur- 
ing the  fifty  years  that  had  elapsed  since 
the  survey  the  variation  had  decreased  from 
two  to  three  minutes  a  yea-r,  it  was  proper 
to  instruct  the  jury  to  find  at  what  variation 
the  lines  should  be  run  to  follow  the  original 
.survey.  Battles  v.  Barnett  [Tex.  Civ.  App.] 
100  S.  W.  817.  Where  a  part  only  of  the 
lines  of  a  survey  were  run,  the  ju.ry  must 
determine  the  lines  not  run  as  well  as  those 
that  may  be  found  bj^  following  the  foot- 
steps of  the  surveyor.  Upshur  County  v. 
Lewright    [Tex.    Civ.    App.]    101    S.    W.    1013. 

91.  Evidence  as  to  the  location  of  a 
boundary  held  for  the  jury.  Turner  v. 
Angus,  145  Mich.  679.  13  Det.  Leg.  N.  646, 
108  N.  W.  1100;  Williamson  v.  Bryan,  142 
N.    C.    81,    55    S.    E.    77. 

Evidence  held  sufiicient  to  su.stain  a  find- 
ing that  the  south  boundary  of  a  tract  as 
located  on  the  ground  in  partitioning  the 
same  was  located  on  the  true  boundary. 
Brodbent  v.  Carpe-r  [Tex.  Civ.  App.]  100  S. 
W.  183.  A  boundary  to  camp  grounds  re- 
served to  Indians  by  treaty  fixed  by  govern- 
ment survey  of  adjoining  land,  and  shown 
by  the  plat  returned,  is  sufficient  for  the 
purpose   of   a   subsequent   conveyance   of   the 


land  afte-r  the  reservation  has  been  relin- 
quished. United  States  v.  Chandler-Dunbar 
Water  Power  Co.  [C.  C.  A.]  152  F.  25.  "Where 
the  only  issue  raised  to  the  return  of  proces- 
sioners  -was  whether  a  line  run  and  marked 
by  them  was  the  true  line,  and  the  evidence 
was  sufficient  to  sustain  a  finding  that  it 
was  a  new  trial  was  properly  refused. 
Whitehurst  v.  Hathorn  [Ga.]  57  S.  E.  682. 
Where  trees  called  for  have  disappeared,  it 
is  presumed  that  they  had  been  at  the  dis- 
tance apart  called  for.  Keystone  Mills  Co. 
V.  Peach  Rive-r  Lumber  Co.  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.  958,  96  S.  "W.  64.  One  who 
asserts  otherwise  has  the  burden  to  prove 
it.  Id.  Evidence  held  insufficient.  Id.  Evi- 
dence sufficient  to  sustain  tlie  finding  of  the 
jury  as  to  the  location  of  a  boundary.  Beck- 
ham V.  Thompson  [Tex.  Civ.  App.]  97  S.  VN'. 
131;  Manuel  v.  Flynn  [Cal.  App.]  90  P.  463; 
Davidson  v.  Equitable  Securities  Co.  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  95,  96  S.  W.  787. 
Evidence  sufficient  to  show  that  a  poplar 
tree  called  for  as  a  corner  form&rly  stood 
at  a  certain  point.  Eastham  v.  Smith  [Ky.] 
103  S.  W.  315.  Evidence  sufficient  to  show 
that  a  corner  formerly  represented  by  a  gate 
post  was  at  a  point  fixed  by  aged  residents. 
Phillips  V.  Stewa.rt,  29  Ky.  L.  R.  1199,  97  S. 
W.  6.  Evidence  sufficient  to  show  that  a 
certain  survey  had  been  made,  that  a  rock 
had  been  adopted  as  a  corner,  and  that  the 
calls  were  intended  to  be  therefrom.  Fin- 
cannon  V.  Sudderth  [X.  C]  57  S.  B.  337.  A 
finding  of  fact  as  to  the  location  of  a  boun- 
dary based  on  a  plain  mistalce  may  be  va- 
cated. Twombly  v.  Lord  [X.  H.]  66  A.  486. 
Evidence  held  insufficient  to  sustain  a  find- 
ing as  to  location  of  a  boundary.  Ma.rtin  v. 
Hill,  30  Ky.  L.  R.   1110,   100  S.  W.   343. 

92.  Where  a  devisee  helped  to  survey 
land  devised  to  him,  the  presumption  that 
such  survey  contained  all  the  land  he  was 
entitled  to  is  not  overcome  by  a  statement 
in  a  deed  made  by  him  that  other  land  con- 
veyed by  such  deed  was  also  contained  in 
the  devise  to  him.  Shive  v.  Carman's  Guard- 
ian, 30  Ky.  L.  "R.  1368,  101  S.  W.  300.  Where 
certain  township  boundaries  were  in  dispute 
and  twenty  years  previously  a  survey  had 
been  made  and  roads  laid,  and  other  im- 
provements made  with  respect  thereto,  and 
about  two  years  later  another  survey  was 
riade  by  a  surveyor  who  claimed  to  have 
located  some  of  the  government  corners, 
but  in  making  it  he  relied  on  other  informa- 
tion, held  the  survey  ^rgt  made  should  con- 
trol.     Foskuhl    V.    Herzer    [Kan.]    91    P.    56 
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is  admissible  on  the  question  is  determined  by  the  general  rules  of  evidence.^'     Evi- 
dence of  general  repute  is  admissible."* 

Monuments,  courses,  distances,  and  quantity.^^ — In  case  of  conflict  in  the  call?, 
such  elements  of  description  will  be  preferred  as  are  the  least  liable  to  mistake. ■"• 
Inconsistent  calls  are  to  be  given  prevailing  efi'ect  in  the  follo^dng  order:  Natural 
or  artificial  monuments®"  or  the  plax^es  where  the}'  were  located  if  destroyed;"^ 


Instructions  in  action  to  determine  boundary 
held  not  erroneous  where  evidence  ^vas  con- 
llicting  and  two  theories  as  to  location  of 
line  were  involved.  Fincannon  v.  Sudderth 
[N.   C]    57    S.    E.    337. 

93.  See  Evidence,  7  C.  L.  1511.  Where 
corner  was  pointed  out  by  seve.ral  aged  resi- 
dents, since  deceased,  surveyor  to  whom  it 
was  pointed  out  could  testify  concerning 
the  facts.  Phillips  v.  Stewart,  29  Ky.  L.  R. 
1199,    97    S.    W.    6. 

General  statement  of  district  surveyor  that 
certain  su-rvey  is  free  from  conflict  is  not 
competent  on  issue  as  to  boundaries  of  an- 
other suryey.  Keystone  Mills  Co.  v.  Peach 
River  Lumber  Co.  [Tex.  Civ.  App.]  16  Tex. 
Ct.    Rep.    958.    96    S.    W.    64. 

Declarations  of  surveyor,  since  deceased, 
as  to  fact  of  which  he  is  presumed  to  have 
had    knowledge    is    admissable.  Keystone 

Mills  Co.  V.  Peach  Rive.r  Lumber  Co.  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  958,  96  S.  W.  64. 
Such  declarations  in  order  to  be  given  effect 
must  possess  the  element  of  certainty.  Id. 
In  action  to  determine  boundaries  of  lots, 
old  plat  obtained  from  volume  of  state  pa- 
pers is  admissible  if  its  authenticity  is  not 
questioned.  Twombly  v.  Lord  [X.  H.]  66  A. 
486.  V\'here  trees  called  fo.r  in  senior  sur- 
vey had  disappeared,  one  claiming  under 
junior  survey  could  show  their  location. 
Keystone  Mills  Co.  v.  Peach  River  Lumber 
Co.  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  958.  96 
S.  W.  64.  Where  a  tract  of  land  is  described 
as  having  so  many  arpents  front  by  so 
many  deep,  side  lines  are  presumed  to  run 
parallel  out  from  riglit  angles  with  front 
lines,  unless  there  a.re  controlling  circum- 
stances to  the  contrary.  This  presumption 
is  strengthened  by  the  fact  that  one  of  the 
side  lines  is  perpendicular  to  the  front  line. 
Ramos  Lumber  &  Mfg.  Co.  v.  Sanders,  117 
La.    615,    42    So.    158. 

DeelaratiouN  of  deceased  person  th-rough 
deed  from  whom  title  is  claimed,  made  at 
time  of  survey,  are  admissible.  Fincannon 
V.  Sudderth  [N.  C]  57  S.  E.  337.  On  issue  as 
to  location  of  boundary,  it  cannot  be  assumed 
that  surveyor  who  surveyed  township  did 
not  run  a  line  on  the  ground.  Brown  v. 
Varraham  Gold  Min.  Co.,  3  Cal.  App.  474,  86 
P.    744. 

Declaration  of  grrantor  in  making  a  deed 
for  purpose  of  settling  street  boundary,  ad- 
missible. Rix  V.  Smith,  145  Mich.  203.  13 
Det.  Leg.  N.  508,  108  N.  W.  691.  On  issue 
as  to  location  of  boundary,  map  is  not  ad- 
niif<Mll>le  where  person  who  made  it  testified 
that  he  made  no  measu.rements  on  the 
ground  but  used  as  his  data  boundaries 
mentioned  in  deed,  certain  city  plats  and 
field  notes.  Seabrook  v.  Coos  Bay  Ice  Co 
lOr]    89   P.   417. 

Parol  evidence,  except  to  correct  a  mistake 
is  not  admissible  to  correct  a  call.  Hamilton 
V.  Blackburn  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  721,  95  S.  W.  1094.  Parol  evidence  ad- 
missible   to    show    what    lines    were   Intended 


in  a  deed  where  there  is  ambiguity.     Haskell 
V.   Friend    [Mass.]    81   N.   E.   962. 

Field  notes  of  surveyor  not  shown  to  be 
dead,  admitted  without  objection,  must  be 
given  effect  as  evidence.  Keystone  Mills  Co. 
V.  Peach  River  Lumber  Co.  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.  958,  96  S.  W.  64.  Field 
notes  of  a  junior  survey  cannot  be  resorted 
to  to  create  an  ambiguity  in  calls  of  a 
senior  survey.  Id.  Where  the  field  notes  of 
different  surveyors  were  in  conflict  as  to  tlie 
distance  of  one  corner  from  another,  sucli 
field  notes  were  held  not  to  be  evidence  as 
to  the  location  of  the  corner.  Id.  Nor  are 
sucli  field  notes  evidence  of  location  of  bear- 
ing trees  which  had  disappeared.  Id.  Field 
notes  of  subsequent  government  survey  duly 
filed  for  record  supersede  those  of  prior  sur- 
vey. Kimball  v.  McKee,  149  Cal.  435.  86  P. 
1089.  Prior  to  Acts  1901,  p.  39.  it  was  neces- 
sary for  processioners  and  the  surveyor  to 
trace  and  mark  anew  the  lines  around  the 
entire  tract  of  an  applicant  for  prosecuting 
before  the  plat  certified  by  the  surveyor  and 
the  lines  so  marked  should  be  prima  facie 
carrect  and  admissible  without  further  proof. 
Gillis  V.  Taylor.  127  Ga.  676,  56  S.  E.  992. 
On  a  trial  of  issues  formed  by  a  protest  of 
adjoining  owners  to  a  return  of  procession- 
ers made  before  the  act  of  1901,  where  it  ap- 
pea.red  that  the  lines  around  the  entire  tract 
of  the  applicant  were  not  surveyed  and 
marked  anew,  it  was  proper  to  dismiss  the 
entire  proceeding.     Id. 

94.  Phillips  v.  Stewart,  29  Ky.  L.  R.  1199. 
97  S.  W.  6.  Where  land  was  described  as 
"beginning  at  a  pine  on  the  east  side  of 
a  swamp.  A  witness  testified  that  he  had 
known  the  beginning  corne.r  for  fifty  years 
That  there  was  nothing  to  show  that  corner 
but  a  stub  on  the  ground.  That  disinter- 
ested persons  had  pointed  out  the  stub.  Sur- 
veyors starting  at  that  point  had  found 
blazed  lines.  Held  sufficient  to  locate  the 
corne.r.  Broadwell  v.  Morgan,  142  N.  C.  47.5. 
55  S.  E.  340.  The  fact  that  boundaries  of 
fields  and  highways  as  established  by  early 
settlers  are  in  harmony  with  disputed  monu- 
ments is  relevant  as  tending  to  show  that 
such  monuments  are  true  corners.  Brlden- 
baugh  V.  Bryant   [Neb.]   112  N.  W.  571. 

95.  See  7  C.  L.  449. 

96.  Upton  V.  Santa  Rita  Min.  Co.  [N.  M.] 
89  P.  275.  Original  monument  having  dis- 
appeared, old  boundary  fences  are  better 
evidence  of  where  the  lot  lines  actually  a.re. 
than  a  resur\'ey  based  on  no  original  mon- 
ument. Boundary,  if  a  straight  line,  is  es- 
tablished by  wall  of  permanent  building- 
standing  for  the  statutory  period,  though 
the  building  does  not  extend  entire  length  of 
bounda.ry.  Wilson  v.  Sidle,  4  Ohio  N.  P.  (N 
S.)    465. 

97.  Marks  on  the  ground  prevail  over 
course  and  distance.  Lewis  v.  Louisville  iM: 
X.  R.  Co.,  30  Ky.  L.  R.  6S4,  99  S.  W.  6.j.s. 
Ancient  monuments  prevail  over  courses  and 
distances.     Thompson  v.  Fuhrmann.  130  Wis. 
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course  and  distance;^®  quantit3\  This,  however,  is  only  their  relative  force  as  evi- 
dence, and  the  weakest  may,  by  the  aid  of  otlier  facts,  overcome  a  call  of  the  highest 
dignity,^  or  where  it  gives  effect  to  the  intention  of  the  parties,-  or  where  it  is  evi- 
dent that  there  is  error  in  the  call  for  the  monument,'  or  where  the  call  for  the  mon- 
ument is  uncertain  and  the  calls  for  metes  and  bounds  are  certain.*  Monuments 
are  of  no  effect  if  not  called  for.^  The  calls  in  a  senior  survey  prevail  over  those 
in  a  junior  survey.^ 

Highways,  streets,  or  ways  as  boundaries.' — As  a  general  rule  where  streets,^ 
alleys,^  or  ways  ^°  are  designated  as  a  boundary,  the  grantee  will  take  the  fee  to  the 
center  thereof,  and,  if  the  grantors  ovrn  the  fee  of  the  enfire  street,  it  will  pass,^^ 
unless  the  terms  of  the  grant  indicate  a  contrary'  intention.^-  This  rule  is  a  pre- 
sumption of  fact  and  mav  be  rebutted. ^^ 


375.  110  N.  W.  236;  KimbaU  v.  McKee,  149 
Cal.  435,  86  P.  1089;  Green  v.  Pennington, 
105  Va.  801,  54  S.  E.  877;  Upton  v.  Santa 
Rita  Min.  Co.  [K.  M.]  89  P.  275.  Party  wall. 
Schwalm  v.  Eea.rdsley  [Va.]  56  S.  E.  135. 
Fences  and  monuments.  Breakey  v.  "Vi'ool- 
sey  [Mich.]  14  Det.  Leg.  N.  364,  112  N.  T^^ 
719.  Natural  boundaries.  Xevin  v.  Disha- 
roon  [Del.]  66  A.  362;  Morg-an  v.  Renfro, 
30  Ky.  L.  R.  533,  99  S.  ^V.  311.  Abrupt  de- 
scent on  tlie  end  of  lot.  Miller  v.  Lavelle, 
130  W^is.   500,  110  N.  W.   421. 

Monuineuf.s  prevnil  over  fleld  notes.  Strunz 
V.   Hood    [YCash.]    87   P.   45. 

98.  Monuments  control  plats,  fleld  notes, 
and  other  evidence  ■wliei'e  such  monumeul.s 
can  be  definitely  established.  Propper  v. 
T^'ohlwend  [N.  D.]  112  N.  W.  967.  Evidence 
sufficient  to  sustain  finding  as  to  identity 
of  tree  called  for  as  corner.  Wyatt  v.  TV^at- 
kins.  30  Ky.  L.  R.  784,  99  S.  W.  643.  Con- 
flicting evidence  as  to  location  of  monument 
held  for  jury.  Proppe.r  v.  Vi^ohlwend  [N.  I).] 
112  N.  W.  967. 

99.  Where  land  is  described  by  courses 
and  distances  and  not  by  monuments,  courses 
and  distances  prevail.  Nevin  v.  Disharoon 
[Del  ]  66  A.  362.  Course  and  distance  pre- 
vail if  no  marks  or  monuments  are  found. 
Lewis  v.  Louisville  &  N.  R.  Co.,  30  Ky.  L.  R. 
684,    99    S.    W.    658. 

1.  Wliere  a  boundarj^  was  disputed,  and 
where  plaintiff's  right  rests  on  a  deed  de- 
scribing tlie  land  as  beginning  at  a  certain 
rock,  being  a  corner  of  a  certain  tract,  and 
running  witli  the  line  of  that  tract,  though 
a  call  for  fixed  line  will  control  course  and 
distance  if  the  corner  and  line  cannot  be  es- 
tablished, a  line  running  from  the  rock  must 
Vie  adopted.  Fincannon  v.  Suddertli  [N.  C] 
57  S.  E.  337.  Unless  course  and  distance  are 
corroborated  by  otlier  sufficient  circumstan- 
ces. Kimball  v.  McKee,  149  Cal.  435,  86  P. 
1089. 

2.  Distance  does  not  necessarily  yield  to 
course  where  one  or  the  other  must  be  dis- 
regarded. One  is  to  be  preferred  over  the 
other  according  to  the  manifest  intention 
of  the  parties  and  circumstances  of  the  case. 
Green  v.  Pennington,  105  Va.  801,  54  S.  E.  877. 
Call  for  course  and  distance  will  control  a 
call  for  a  state  where  the  giving  of  elfect  to 
the  latter  would  cause  the  survej'  to  em- 
brace several  hundred  acres  in  excess. 
Mathews  v.  Ptirsifull,  29  Ky.  L.  R.  1001,  96 
S.   W.    803. 

3.  Where  there  is  sufficient  evidence  to 
induce  a  belief  that  the.re  is  a  mistake  in  a 
call  for  natural  or  artificial  objects,  and  not 
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in  a  call  for  course  and  distance,  the  latter 
will  prevail.  Hamilton  v.  Blackburn  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  721,  95  S.  W. 
1094. 

4.  When  a  notice  of  condemnation  of  a 
strip  of  land  described  it  by  metes  and 
bounds,  and  stated  that  it  was  off  the 
southern  boundary  of  an  owner's  land  v.'hich 
was  in  dispute,  held  the  description  by  metes 
and  bounds  was  controlling,  and  tlie  abut- 
ting owner  was  entitled  to  a  tract  between 
the  condemned  strip  and  the  street.  Pinney 
V.    Bo.rough   of  Winsted,   79   Conn.   606,    66   .-V. 

5.  Brodbent  v.  Carpet  [Tex.  Civ.  Ar>p.] 
100  S.  W.  183;  Hamilton  v.  Blackburn  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  721,  95  S.  W.  1094; 
E?h'e'nan   v.    Rankin,    32   Pa.    Super.    Ct.    254. 

«.  Keystone  Mills  Co.  v.  Peach  River  Lum- 
ber Co.  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  958. 
96  S.  W.  64.  When  a  survey  of  a  tract  called 
fcr  old  surveys  on  every  side  thereof  and  for 
courses  and  distances  without  any  distances 
being  measured  on  the  ground,  held  the  calls 
for  the  older  surveys  controlled.  Isaacs  v. 
Texas  Land  &  Cattle  Co.  [Tex.  Civ.  App.]  99 
S.   W.   1040. 

7.  See  7  C.  L.  451. 

8.  Grantee  of  lot  in  a  recorded  plat  takes 
title  to  center  of  street  on  which  it  abuts 
subject  to  public  easement.  Wegge  v.  Mad- 
ler,  129  Wis.  412,  109  N.  W.  223.  Though  the 
lot  is  described  by  metes  and  bounds  ex- 
tending to  the  line  of  the  street,  although 
without  express  mention  of  such  street.  (Id.), 
or  though  the  land  described  is  bounded  by 
a  street  (Id.).  Fact  that  street  is  never 
opened  is  immaterial.  Trowbridge  v.  Ehrich, 
116    App.    Div.    457,    101    N.    Y.    S.    995. 

9.  AViess  V.  Goodhue  [Tex.  Civ.  App.]  102 
S.   V\^   793. 

10.  Gray  v.  Kelley  [Mass.]  80  N.  E.  651. 

11.  Where  a  street  was  laid  out  along  a 
navigable  river,  conveyance  of  lots  abutting 
on  it  passed  title  to  the  entire  roadbed  an  I 
carried  riparian  rights  following  the  grant 
of  upland.  Johnson  v.  Grenell  [N.  Y.]  81  X.  E. 
161.  A  deed  to  land  on  each  side  of  a  street 
passes  title  to  the  street.  Cocke  v.  Te.xas, 
etc.,  R.  Co.   [Tex.  Civ.  App.]   103  S.  W.  407. 

12.  The  general  designation  of  a  road  as 
a  boundary  will  not  control  a  particular  de- 
scription by  metes  and  bounds  ^vhich  sliows 
the  line  to  be  the  side  of  the  road.  Hamlin 
V.  Attorney  General  [Mass.]  81  N.  E.  275. 
Conveyance  of  lot  held  not  to  pass  title  to 
the  street.  Wegge  v.  Madler,  129  Wis.  412, 
109  N.  W.  223.  A  description  "beginning  in 
the    east   line    of    the    road"    running   around 
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§  2.  Eiparian  or  littoral  boundaries.^* — The  meander  line  of  a  government  sur- 
vey is  not  a  boundary.^'  As  a  general  rule,  where  land  is  described  as  bounding 
on  a  non-navigable  stream,  the  boundary  is  the  thread  of  the  stream.^®  Where  a 
"shore"  is  designated  the  meaning  to  be  given  the  word  must  be  determined  from 
the  entire  instrument  in  Avhich  it  is  used.^'  A  description  of  land  as  founded  upon 
or  a  running  to  or  along  the  sea  or  bank  of  a  stream  carries  with  it  the  entire  estate 
of  the  grantor  whether  to  high  water  mark  or  to  the  thread  of  the  stream/^  but  this 
rule  does  not  apply  where  lots  are  particularly  described  on  a  plat  and  the  plat  makes 
no  reference  to  the  sea  or  stream. ^^  The  question  whether  the  title  to  the  suit 
under  waters  of  a  lake  or  stream  passes  to  a  grantee  of  the  upland  is  to  be  deter- 
mined by  the  law  of  the  state  where  the  land  lays.-**  In  Washington,  in  grants  made 
prior  to  the  adoption  of  the  constitution,  the  line  of  ordinary  high  water  marks  the 
boundary  only  where  the  navigable  water  has  been  meandered  or  the  meander  line 
runs  ahove  the  line  of  ordinary  high  water.  Where  it  runs  below  that  line  the 
meander  line  marks  the  boundary.^^ 

§  3.  Estahlishmcnt  hy  agreement  of  adjoiners." — Agreements  between  coter- 
minous owners  settling  disputed  boundaries  are  favored  by  the  courts  and  may 
be  oral.-^     If  carried  into  effect  and  acted  upon  they  are  binding,  though  the  line 


the  lot  to  the  east,  "thence  southerly  by  the 
sea  to  a  road  or  passway,"  and  "thence 
northerly  in  the  east  line  of  said  road,"  ex- 
cludes the  road.  Hamlin  v.  Attorney  Gen- 
eral [Mass.]  81  N.  E.  275.  A  description  "be- 
ginning at  the  southeast  corner  of  M.  &  G. 
streets,  running  thence  soutlierly  along  G. 
street  •  *  *,  thence  *  *  *  to  M.  street, 
tlience  westerly  along  M.  street,"  did  not 
pass  title  to  any  part  of  M.  street.  Tietjen 
V.  Palmer,  105  N.  Y.  S.  790.  "Where  the  side 
of  a  private  way  is  designated,  such  side  is 
the  boundary.  Gray  v.  Kelley  [Mass.]  80  N. 
E.    651. 

13.  Tietjen  v.  Palmer,  105  N.  Y.  S.  790.  A 
license  to  the  probate  court  to  sell  ce-rtain 
land  described  it  as  land  on  the  side  of  a 
street  containing  a  certain  area  with  right 
in  an  adjoining  private  way.  The  deed  was 
of  a  certain  described  area,  with  the  p.rivate 
way   as   a   boundary,    with    right    to    use    the 

'  way.  Held  not  to  convey  to  the  center  of 
the  way.  Gray  v.  Kelley  [Mass.]  80  N.  E. 
651. 

14.  See  7  C.  L.  453.  See  Riparian  owners, 
8   C.    L.    1744,   as   to    rights   of   accretion,    etc. 

15.  Be.rry  v.  Hoogendoorn  [Iowa]  108  N. 
W.  923.  Under  Laws  1872,  p.  129,  providing 
for  the  sale  of  tide  lands  and  that  the  ap- 
plicant to  purcha.'se  shall  have  the  same  sur- 
veyed and  that  the  surveyor  shall  conform 
to  and  connect  the  survey  with  the  survey 
of  the  United  States  so  far  as  p.racticable, 
held  where  a  deed  described  land  as  run- 
ning along  the  meander  line  a  certain  course 
and  distance,  the  calls  were  not  governed 
by  the  meander  line  of  the  public  survey. 
Seabroot  v.  Coos  Bay  Ice  Co.  [Or.]  89  P.  417. 
Where  on  an  issue  as  to  tlie  location  of  the 
boundaries  of  a  tract  of  tide  land  the  de- 
scription called  for  a  place  a  certain  dis- 
tance from  a  post  located  a  certain  distance 
from  a  certain  corne.r,  the  proper  method 
was  to  find  the  post  from  some  known  cor- 
ner and  not  to  fix  a  starting  point  according 
to  the  distance  mentioned  from  the  corner. 
Id. 

10.  Foste.r  v.  Bussey  [Iowa]  109  N.  W. 
1105;  Wall  v.  Wall,  142  N.  C.  387,  55  S.  E.  283. 


A  description  beginning  on  a  river,  and  the 
last  two  calls  were  "to"  the  river  "thence  up 
said  river  with  its  meanders  to  point  of  be- 
ginning," conveys  to  the  main  channel  and 
includes  an  island  though  the  distance  called 
for  falls  sho.rt  of  such  channel.  Huffman  v. 
Charles,  30  Ky.  L.  R.  197,   97  S.  W.  775. 

17.  A  description  "beginning  at  a  point 
on  the  shore"  thence  "to  the  shore"  "along 
tlie  shore,"  etc.,  and  "bounded  w^e.sterly  by 
Squam  River,"  did  not  restrict  the  bounda.ry 
to  high  water  mark  but  included  the  flats. 
Haskell  V.  Friend  [Mass.]  81  N.  E.  962.  A 
line  "thence  southwesterly  on  a  line  parallel 
with  tlie  shore  300  feet"  to  a  point  is  a 
straight  line  though  the  shore  is  curved 
wliere  the  line  would  be  328  feet  if  run 
parallel  witli  the  shore.     Id. 

18.  Poison   v.  Aberdeen    [Wash.]    87   P.   73. 

19.  Where  an  owner  platted  land  but  did 
not  extend  tlie  boundaries  of  lots  along  the 
rive.r  to  the  bank,  held  the  lines  as  shown 
by  the  plat  were  the  boundaries.  Poison  v. 
Alierdeen    [Wash.]    87    P.    73. 

2«).  In  Arkansas  his  title  extends  to  the 
thread  of  a  non-navigable  stream  and  to  higli 
water  mark  of  a  navigable  one.  Harrison  v. 
Fife  [C.  C.  A.]  148  F.  781.  This  is  the  .rule 
when  the  United  States  has  disposed  of  lands 
bordering  on  non-navigable  lakes  by  patent 
containing  no  reservations.  Id.  Riparian 
riglits  of  persons  who  acquired  land  border- 
ing on  a  navigable  stream  are  not  affected  by 
Repeal  of  Act  Congress  184G.  declaring  Des 
Moines  River  to  be  a  navigable  stream. 
Berry  v.  Hoogendoorn   [Iowa]    108  N.  W.  923. 

21.  Van  Siclen  v.  Muir   [Wash.]   89  P.  188. 

22.  See   7   C.  L.   453. 

23.  A  parol  agreement  between  adjacent 
owne.rs  to  employ  a  surveyor  to  establish 
their  boundary  followed  by  actual  survey 
and  building  of  a  fence  on  the  line  consti- 
tates  such  a  boundary  agreement  as  gives 
the  riglit  to  recover  posse.ssion  up  to  the  line 
in  ejectment,  though  a  different  line  had 
been  recognized  fo.r  many  years.  Roberts 
v.  Birks,  223  111.  291,  79  N.  E.  103.  Where 
adjacent  owners  whose  boundary  line  is  in 
dispute  establish  a  line  by  parol  and  improve 
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established  is  not  the  true  one,^*  especially  after  a  long  lapse  of  time.-^  Such  an 
agreement  is  not  contrary  to  law  nor  against  public  policy,^®  and  need  not  he 
acknowledged  nor  recorded.^^  It  is  binding  on  all  persons  claiming  under  or 
through  th'e  parties  making  it,^^  irrespective  of  whether  the  limitation  period  ha;v 
expired  ;-*  but  it  is  not  valid  for  any  other  purpose  than  that  of  settling  a  boundary 
dispute,  and  where  adjoining  owners  agree  on  a  line  knowing  that  it  is  not  the  true 
one  for  the  purpose  of  transferring  title,  the  agreement  will  not  be  given  effect.^" 
Where  in  an  endeavor  merely  to  ascertain  the  true  boundary  an  erroneous  line  is 
agreed  upon  by  mistake,  the  agreement  is  not  binding  and  the  line  will  not  be  estab- 
lished.'^ Such  an  agreement  must  be  made  by  the  owner  ^-  and  must  be  entered  into 
for  the  purpose  of  establishing  the  boundary.'^  Whether  such  an  agreement  has  been 
entered  into  is  sometimes  a  question  of  fact,^*  but  it  may  be  established  by  such  con- 
duct of  the  parties  as  will  justify  the  inference  of  a  prior  agreement.'" 

§  4.     Esfahlishment  hy  acquiescence,   estoppel,  or  adverse  possession.^^ — Tlie 
location  of  a  boundary  may  be  established  by  estoppel,^^  and  if  recognized  for  a  long 


their  respective  propeirties  with  respect  to 
such  line  they  are  estopped  to  deny  that  it 
is  the  true  boundary.  Adams  v.  Betz  [Ind.] 
78  N.  B.  649.  An  oral  agreement  settling  a 
disputed  line  acquiesced  in  for  seveiral  years 
will  not  be  disturbed.  Ball  v.  Loughridge, 
30  Ky.  L.  R.  1123,  100  S.  W.  275.  A  condi- 
tional line  is  one  made  by  agreement  with- 
out the  aid  of  surveyors.  Martin  v.  Hill,  30 
Ky.  L.  R.  1110,  100  S.  W.  343.  A  disputed 
or  unascertained  boundary  between  adjacent 
owners  may  be  fixed  by  parol  agreement. 
Purtle  V.  Bell,  225  111.   523,   80  N.  B.  350. 

24.  A  boundary  agreement  is  binding 
though  the  line  fixed  is  not  the  original  one. 
Breakey  v.  Woolsey  [Mich.]  14  Det.  Leg.  N. 
364,   112  N.  W.   719. 

25.  Where  adjoining  owners  fixed  their 
boundary  by  a  wall  used  for  buildings  on  the 
lots  and  used  the  portion  of  the  lots  in  the 
rear  of  the  wall  foir  many  years  in  accord- 
ance with  the  line  so  fixed,  held  such  line 
was  the  boundary.  Tounker  v.  "White  [Iowa] 
111  N.  "W.  824.  Where  coterminious  proprie- 
tors have  established  a  division  line  and 
have  acquiesced  in  it  for  a  period  equal  to 
that  prescribed  by  the  statute  of  limitations, 
they  are  thereafter  precluded  from  claiming 
that  it  is  not  the  true  line.  Adams  v.  Child, 
28  Nev.  169,  88  P.  1087.  Where  each  of  two 
coterminous  proprietors  recognizes  the  own- 
ersliip  of  the  other  and  that  the  tract  of 
each  is  bound  by  that  of  the  other  the  as- 
certainment of  the  true  line  between  them 
fixes  the  extent  of  their  respective  tracts. 
Richajrdson  v.  Pitts,  127  Ga.  107,  56  S.  B.  105. 

26.  Martin  v.  Conley,  30  Ky.  L.  R.  728,  99 
S.   W.   613. 

27.  Samples  v.  Smyth,  30  Ky.  L.  R.  498,  98 
S.  W.  1047. 

28.  29.     Adams  v.  Betz   [Ind.]   78  N.  B.  649. 
•SO.     Lewis  V.  Ogram,  149  Cal.  505,  87  P.  60. 

Where  there  is  no  dispute  as  to  the  location 
of  a  boundary,  it  cannot  be  established  by  a 
parol  agreement.  The  fact  that  a  wrong  line 
was  pointed  out  by  a  vendor  does  not  affect 
its  location  in  the  absence  of  adveirse  posses- 
.sion.  Turner  v.  Angus,  145  Mich.  679,  13  Det. 
Leg.   N.    646,    108   N.    W.    1100. 

31,  Purtle  V.  Bell,  225  111.  523,  80  N.  B. 
350. 

32.  An  agreement  between  the  husband 
of   an    owner   and   an    adjacent    owner   is   not 


binding  on   her.      Hornet  v.   Dumbeck    [Ind. 
App.]   78  N.  B.  691. 

33.  Where  adjacent  owners  after  partly 
constructing  buildings  with  a  party  wall 
doubted  the  accuracy  of  the  boundary  but 
agreed  to  complete  the  buildings  and  .save 
expense  of  tearing  them  down,  held  that 
such  agreement  did  not  fix  the  boundary  and 
w^as  not  binding  as  to  land  in  the  rear  of 
the  wall.  Thoman  v.  Gross  [Mich.]  14  Det. 
Leg.  N.  210,   112  N.  W.   111. 

34.  Whether  a  disputed  boundary  line  had 
been  fixed  by  mutual  agreement  and  acquies- 
cence held  a  question  of  fact.  Scott  v.  Baird, 
145  Mich.  116,  13  Det.  Leg.  N.  513,  108  N.  W. 
737.  Evidence  sufficient  to  show  a  boundary 
established  by  agreement  between  the  pre- 
decessors in  title.  Morgan  v.  Lewis,  30  Ky. 
L.  R.  747,  99  S.  W.  676.  Evidence  insufficient 
to  show  that  a  boundary  line  had  been 
agreed  upon.  Cottrell  v.  Pickering  [Utah] 
88  P.  696.  When  adjoining  owne<rs  give 
deeds  to  each  other  to  establish  a  line,  and 
the  location  of  objects  called  in  the  descrip- 
tion is  necessary  to  an  intelligent  under- 
standing of  the  case,  testimony  of  a  person 
who  was  present  when  the  line  was  run  is 
admissible.  Ball  v.  Loughridge,  30  Ky.  L.  R. 
1123,  100  S.  W.  275.  When  adjacent  owners 
agreed  to  a  survey  and  thereafter  one  of 
them  acquiesced  In  the  location  of  a  fence 
on  the  line  found,  it  is  immaterial  to  the 
establishment  of  a  boundary  whether  he 
agreed  to  abide  the  result  of  the  survey. 
McBride  v.  Bair  [Iowa]  112  N.  W.  169. 

35.  Stumpe  V.  Kopp,  201  Mo.  412,  99  S.  W. 
1073. 

36.  See    7    C.    L.    454. 

37.  Where  pairties  believed  when  certain 
deeds  were  executed  that  a  boundary  was  in 
a  certain  place,  and  surveyed  and  sold  the 
land  with  reference  thereto,  such  supposed 
line  will  control.  Asheir  v.  Johnson,  30  Ky. 
L.  R,  652,  99  S.  W.  282.  Where  a  township 
is  segregated  under  the  Carey  act  and  a 
water  company  has  it  surveyed  by  a  private 
surveyor  and  persons  purchase  tracts  with 
reference  to  such  survey  and  with  knowl- 
edge that  the  lines  were  established  by  a 
private  survey,  they  will  be  bound  thereby. 
Taylor  v.  Reising  [Idaho]  89  P.  943.  Wheire 
a  tract  of  land  is  subdivided  and  sold  to 
several  persons  with  reference  to  the  private 


404 


BOUNDARIES  §  4. 


9  Cur.  Law. 


period  of  years  may  be  establishd  by  acquiescence.^*  In  order  to  establish  a  line  by 
estoppel,  the  elements  of  estoppel  must  exist,^^  and  whether  they  do  exist  may  be  a 
question  of  fact.*''  The  doctrine  of  acquiescence  does  not  apply  where  adjacent 
owners  do  not  regard  a  certain  line  as  a  boundary  nor  mtend  to  treat  it  as  such/^ 
nor  where  a  boundary  has  existed  for  only  a  comparatively  short  time.*^ 

Occupancy  under  a  claim  of  ownership  up  to  a  certain  time  for  a  period  nece^^ 
sai-y  to  give  title  by  limitations  establishes  a  line  by  adverse  possession,*^  but  he  must 
claim  it  as  such  line  regardless  of  where  the  true  line  may  be.** 


survey  made  and  they  take,  relying  on  such 
survey,  and  make  improvements,  the  line 
so  established  will  be  held  to  be  the  correct 
one.  Id.  Where  evidence  shows  that  pur- 
pose of  original  grantor  was  to  give  equal 
portions  of  the  disputed  strip,  and  line  mid- 
way of  the  strip  was  acquiesced  in  as  the 
dividing  line,  a  decree  will  be  granted  mak- 
ing such  line  the  established  boundary  be- 
tween subsequent  grantees  and  heirs,  not- 
withstanding an  ambiguity  in  original  deeds. 
Challen  v.  Martin,  8  Ohio  C.  C.   (N.  S.)    473. 

38.  Where  a  township  of  land  has  been 
segregated  under  the  Carey  act  and  a  water 
company  has  contracted  to  furnish  water 
and  reclaim  such  tract  and  the  government 
corners  and  lines  have  become  obliterated, 
and  the  company  has  the  tract  surveyed  by 
a  pirivate  surveyor  and  thereafter  the  land 
is  taken  by  persons  in  accordance  with  such 
private  survey  and  improvements  made  with 
reference  thereto,  it  is  presumed  to  conform 
to  the  government  survey.  Taylor  v.  Reising 
[Idaho]  89  P.  943.  Where  improvements 
calculated  to  majrk  a  boundary  were  erected 
by  adjacent  owners  and  existed  for  thirty 
years,  and  a  fence  conforming  to  such  line 
was  also  erected,  held  such  line  was  the  true 
one  and  not  one  shown  by  a  survey  deter- 
mined from  street  monuments  placed  long 
after  the  improvements  were  made.  Holmes 
v.  Judge  [Utah]  87  P.  1009.  Where  a  road 
has  been  foir  twenty-flve  years  recognized 
as  a  boundary  between  lots  and  they  have 
been  transferred  with  reference  thereto,  it 
will  prevail  ovevr  the  location  of  the  road  on 
a  plat.  Quade  v.  Pillard  [Iowa]  112  N.  W. 
646.  Where  one  lot  owner  erected  a  build- 
ing on  his  lot  intending  to  cover  all  of  it 
and  thereafter  the  adjoining  owner  built 
on  his  lot  and  used  the  wall  and  afterwards 
purchased  one-half  of  it,  and  such  wall  was 
recognized  as  the  line  for  twenty  years,  held 
the  center  of  the  wall  was  the  line.  Younker 
V.  White  [Iowa]  111  N.  W.  824.  A  fence 
recognized  by  adjoining  owners  as  the  true 
line  for  eleven  years  establishes  as  the  true 
line  between  the  parties  and  those  claiming 
under  them.  Amber  v.  Cain  [Iowa]  110  N. 
W.  1053.  Where  owners  of  land  adjacent  to 
a  highway  have  acqulsced  for  many  years  in 
a  change  of  liighway  lines  and  have  located 
building  with  reference  to  such  claange,  and 
the  last  grantoir  of  a  lot  has  conveyed  to 
another  with  oral  declaration  recognizing 
the  new  line,  tlie  description  in  tlie  convey- 
ance as  against  subsequent  grantees  must 
be  construed  with  iregard  to  such  boundary. 
Rix  v.  Smith,  145  Mich.  203,  13  Det.  Leg.  N. 
508,  108  N.  W.  691.  Where  streets  have,  by 
parties  interested  or  by  public  authorities, 
been  opened,  used  and  acquiesced  in,  they 
become  permanent  bounda/ries.  Id.  Where 
adjoining  owners  have  for  twenty  years 
recognized    a    fence    as    their    boundary,    and 


after  a  suirvey  one  expressed  his  dissatisfac- 
tion and  the  other  was  fully  advised  before 
going  to  any  expense  in  constructing  a  fence 
on  the  line  shown  by  the  survey,  the  former 
was  not  estopped  to  assert  that  the  o.riginal 
fence  was  the  true  line.  Andrews  v.  Mere- 
dith,  131   Iowa,  716,  109  N.  W.   287. 

39.  Where  a  fence  did  not  constitute  an 
agreed  boundary  and  one  of  tlie  owners  did 
not  construct  his  buildings  so  tliat  the  eaves 
projected  over  the  true  time,  and  it  did  not 
appear  that  any  representations  were  made 
as  to  the  location  of  tlie  line,  held  owners 
were  not  estopped  because  one  had  filled 
in  his  lot  over  the  true  line.  Cottrell  v. 
Pickering  [Utah]  88  P.  696.  Where  one  ad- 
jacent owner  had  no  notice  or  knowledge 
that  the  building  of  the  other  extended  ove^r 
the  line  until  just  prior  to  action  commenced, 
the  line  was  held  not  established  by  acquies- 
cence.    Connell  v.   Clifford    [Colo.]    88   P.   850. 

40.  Evidence  held  for  the  jury  as  to 
whether  one  of  two  co-tenants  who  volun- 
tarily pairtitioned  property  was  estopped  to 
deny  that  the  walls  of  buildings  or  adjoin- 
ing lots  were  the  boundaries  of  the  lot  par- 
titioned. Scott  v.  Baird,  145  Mich.  116,  13 
Det.  Leg.  N.  513,  108  N.  W.  737.  Statements 
made  by  one  in  the  presence  of  an  adjacent 
owner  held  admissible  on  an  issue  as  to 
wlietlier  lie  was  estopped  to  deny  the  loca- 
tion of  a  boundary.  Id.  Evidence  as  to  the 
making  of  a  survey  and  building  a  fence  on 
the  line  shown  thereby  and  recognizing  it  as 
the  line  for  twenty  years  raises  a  question 
of  fact  as  to  the  establishment  of  such  line. 
Coleman  v.  Robens,  146  Mich.  333,  13  Det. 
Leg.  N.  740,  109  N.  W.  420.  Where  owners  of 
land  adjacent  to  a  highway  acquiesced  in  a 
change  of  highway  lines  for  over  a  genera- 
tion and  a  plat  referred  to  in  a  deed  showed 
the  boundaries  of  the  liighway  but  there 
was  nothing  to  show  that  highway  authori- 
ties ever  accepted  the  change  in  lines,  held 
the  question  of  true  boundary  was  for  the 
jury.  Rix  v.  Smith,  145  Mich,  203,  13  Det. 
Leg.  N.  508,   108   N.  W.   691. 

41.  Where  adjacent  owners  do  not  iregard 
a  fence  as  their  boundary  nor  intend  nor 
treat  it  as  such,  the  doctrine  of  acquiescence 
does  not  apply.  Boltz  v.  Colsch  [Iowa]  10i» 
N.    W.    1106. 

42.  A  fence  which  had  existed  only  a  com- 
pairatively  short  time  when  it  was  discovered 
that  it  was  not  on  the  line  cannot  be  taken 
as  establishing  a  line  by  acquiescence.  Cot- 
trell V.  Pickering  [Utah]  88  P.  696.  Where 
neither  of  two  adjacent  owners  had  occupied 
to  a  particular  line  long  enough  to  establisli 
it  by  adverse  possession  or  to  raise  an  in- 
ference that  It  had  been  settled  by  acquies- 
cence, one  could  assume  that  the  other  was 
claiming  only  the  land  described  in  his  deed. 
Hootman   v.    Hootman    [Iowa]    111   N.   W.    60. 

43.  When    adjacent   owners    treat   a   fence 
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§  5.  Establxsliment  hy  arlitration,  action,  or  statutory  modc.*^ — Equity  has 
no  inherent  jurisdiction  to  settle  boundary  disputes/^  and  will  do  so  only  as  inciden- 
tal to  a  remedy  which  it  properly  grants.*^  A  controversy  over  the  location  of  a 
boundary  does  not  of  itself  afford  sufl&cient  ground  for  the  appointment  of  commis- 
sioners to  determine  such  boundary,*^  nor  does  mere  confusion  of  boundaries.*" 
There  must  exist  some  equity  superinduced  by  the  act  of  the  party  defendant,^°  or 
a  danger  of  multiplicity  of  suits.^^  The  established  foundations  of  jurisdiction 
to  appoint  commissioners  are  (1)  fraud  or  misconduct  on  the  part  of  the  defendant 
resulting  in  confuaion,^^  (2)  a  relation  between  the  parties  which  makes  it  the  duty 
of  one  to  preserve  the  boundary  together  with  neglect  of  such  duty,  which  resulte 
in  confusion,^^  (3)  the  necessity  of  a  resort  to  equity  to  prevent  a  multiplicity  of 
suits/'^*  The  scope  of  equity  in  this  proceeding  is  not  alone  to  ascertain  the 
boundary;  if  the  original  location  cannot  be  found  it  will  compel  the  defendant 
to  make  good  to  plaintiff  his  proper  quantity  of  land.^^  Before  equit}'  will  act  in 
such  proceedkig.  all  persons  interested  whether  their  estates  be  present  or  future. 
must  be  made  parties.^''  It  is  necessary  for  plaintiff  to  show  that  some  of  his  land 
is  in  the  possession  of  defendant.^'  Where  more  than  one  line  is  in  dispute,  a 
demurrer  to  the  petition  will  be  overruled  where  all  parties  interest  as  to  one  line  are 
joined. °*  Statutory  methods  for  establishing  boundaries  are  prescribed  in  manv 
states.^"     In  Xortli  Carolina  the  plaintiff  has  the  burden  to  establish  the  line  as- 


as  a  boundary  line  for  twenty  years,  it  will 
be  regarded  as  the  true  line.  Andirews  v. 
Meredith,  131  Iowa,  716,  109  N.  W.  287. 
Where  a  certain  line  has  been  acquiesced  in 
by  adjoining  owners  for  twenty  years,  the 
fact  that  they  agree  to  survey  is  insufficient 
to  overthrow  such  line  where  it  does  not 
appear  that  either  agreed  to  accept  the  sur- 
vey. Id.  Where  a  fence  between  adjacent 
ovvne-r.s  has  been  maintained  for  twenty-five 
years  it  will  be  accepted  as  marking  the 
true  boundary,  McBride  v.  Bair  [Iowa]  112 
X.  W.  169.  An  adjacent  owner  who  holds 
and  claims  title  up  to  a  certain  line  under 
lielief  that  he  owns  the  land  holds  advetrsely. 
Where  one  had  held  possession  and  improved 
up  to  a  certain  line  until  within  a  few 
months  of  the  expiration  of  the  statute  of 
limitations,  held  sucli  boundary  was  estab- 
lished by  lapse  of  time.  Goodwin  v.  Gari- 
baldi   [Ark.]    102   S.  W.   706. 

44.  Boltz  v.  Colsch   [Iowa]  109  N.  W.  1106. 

45.  See  7  C.  L.   455. 

46.  Dolan  v.  Smith,  147  Mich.  276,  13  Det. 
Leg.  N.  1030,  110  N.  W.  932. 

47.  Where  a  line  Avas  in  dispute  and 
plaintiffs  were  not  in  possession  of  the  dis- 
puted sttrip  when  trie  bill  was  filed,  equity 
would  not  quiet  title  to  the  disputed  strip. 
Dolan  V.  Smith,  147  Mich.  276,  13  Det.  Leg. 
N.    1030,   110   N.   W.   932. 

48.  49,  50,  51.  52,  53,  54,  55.  Watkins  v.  Childs 
[Vt.]  66  A.  805. 

.".e.  Watkins  v.  Childs  [Vt.]  66  A.  805. 
Evidence  insufficient  to  show  grounds  for 
equitable   interference.      Id. 

T,7.     Watkins  v.  Childs   [Vt]    66  A.  805. 

58.  Watkins  v.  Childs  [Vt.]  66  A.  805.  A 
demurrer  to  an  allegation  on  information 
and  belief  that  defendant  iremoved  monu- 
ments admits   the  fact.     Id. 

59.  In  an  action  to  establish  a  lost  bound- 
ary under  Ball.  Ann.  Code  and  St.  §  5667, 
5669,  which  provides  for  the  appointment  of 


a  commission  in  the  discVetion  of  the  court, 
neither  the  court,  nor  commissione>rs  can 
correct  government  surveys  nor  establish 
government  coirners  at  points  other*  than 
t'liose  fixed  by  the  surveyors.  Strunz  v. 
Hood  [Wash.]  87  P.  45.  Kurd's  Rev.  St.  1905, 
p.  1894,  that  where  adjacent  owners  cannot 
amicably  settle  a  boundary,  commissioners 
may  be  appointed  by  the  cou-rt,  that  their 
report  may  be  objected  to  by  persons  inter- 
ested and  the  court  shall  determine  the 
boundary  from  such  repoirt  and  objections 
is  not  a  taking  of  property  ■without  due 
process  because  denj'ing  the  right  to  jury 
trial.  Hood  v.  Tha>rp  [111]  81  N.  E.  861. 
Special  proceedings  brought  under  Revisal 
1905,  §§  325,  326,  to  establish  a  boundary,  are 
properly  transfeirred  to  the  civil  issues 
docket  under  §  717  for  trial  of  all  issues 
where  issue  is  raised  as  to  title,  and  the 
clerk  need  not  determine  the  question  of 
boundary  before  making  such  transfer. 
Woody  v.  Mountain,  143  N.  C.  66,  55  S.  E.  425. 
In  such  case  the  burden  of  proving  title 
rests  on  the  plaintiff.  Id.  Where  defendant 
in  a  pirocessioning  proceeding  did  not  raise 
an  issue  of  title  in  an  action  for  location  of 
a  boundary,  he  was  estopped  by  the  judge- 
ment from  denying  the  boundary  thus  de- 
termined. Davis  v.  Wall,  142  N.  C.  450,  55 
S.  E.  350.  Under  Revisal  1905,  §§  325,  326, 
where  a  boundary  is  in  dispute,  either  owne.r 
may  have  the  land  processioned  without  the 
consent  of  the  other,  even  though  title  may 
become  involved.  Gren  v.  Williams  [N.  C] 
56  S.  E.  549.  Under  the  express  provisions 
of  Revisal  1905,  §§  325,  326,  a  petition  alleg- 
ing owne>rship  of  a  lot  lying  between  two 
of  defendant's  lots  and  that  the  boundary 
was  in  dispute  is  sufficient  to  sustain  the 
proceedings.  Id.  Costs  should  be  divided 
equally  among  the  parties  in  an  action  under 
Ball.  Ann.  Codes  and  St.  §  5667,  5669,  to 
establish  a  lost  boundary.  Stunz  v.  Hood 
[Wash.]   87  P.  45. 
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serted  by  him  to  be  the  correct  oue.^°  The  rule  providing  for  a  new  trial  as  of  right 
does  not  apply  to  such  proceeding. "^^  One  who  has  sold  land  under  deed  of  general 
warranty  after  pointing  out  boundaries  may  sue  to  settle  a  boundary  dispute  subse- 
quently arising.''-  The  police  power  can  be  resorted  to  for  the  settlement  of  a  bound- 
aiT  dispute  between  counties  only  in  case  of  overwhelming  necessity  and  exigency.®^ 
The  fixing  of  parish  boundary  lines  is  a  legislative  function,  but  where  a  dispute 
arises  between  two  parishes  as  to  which  of  two  lines  a  statute  has  intended  to  adopt, 
the  courts  have  Jurisdiction  of  the  controversy,®*  but  the  legislature  having  pre- 
scribed a  mode  of  procedure  for  the  fixing  of  uncertain  parish  lines,  that  mode  must 
be  followed  and  exhausted  before  recourse  can  be  had  to  the  couvts.®^  The  report  of 
a  surveyor  appointed  by  the  court  to  determine  a  boundary  is  prima  facie  correct  if 
not  excepted  to,*'''  and  a  judgment  based  thereon  is  conclugive."' 

BOUNTIEJS 

Sugar  hounties.^^ 

Wild  animals.^^ — A  bounty  claim  for  killing  a  stock  destroying  animal  is  not 
assignable  under  the  Montana  statute.'^'' 

False  claims.''^ — In  a  prosecution  for  forging  bounty  claim  certificates  under 
the  Montana  statute,  it  is  not  a  defense  that  accused  while  bounty  inspector  had 
merely  purchased  outstanding  claims  and  included  them  in  a  certificate  together 
^\ith  the  claims  of  another,  and  had  procured  the  latter  to  swear  that  he  had  pre- 
sented all  the  skins. '- 

Boycott;  Brands,  see  latest  topical  index. 

60.  In  proceedings  to  establish  a  boundary 
under  Revisal  1905,  §§  325,  326,  brought  be- 
fore the  clerk  and  transferred  to  the  civil 
Issues  docket  for  trial  on  account  of  issue 
to  title  the  complainant  has  the  burden  to 
establish  the  boundary.  Woody  v.  Fountain, 
143  N.  C.  66,  55  S.  E.  425.  The  plaintiff  in  a 
proceeding  to  establish  a  disputed  boundary 
has  the  burden  of  proof.  Green  v.  Williams 
[N.  C]  56  S.  E.  549.  In  a  piroceeding  to 
establish  a  boundary,  whether  surveyors 
started  from  the  right  corner  and  co^rrectly 
measured  the  intervening  street  lines  and 
lots  and  in  other  respects  proceeded  cor- 
irectly  were  questions  of  fact.     Id. 

61.  Rev.  Laws  1905,  §  4430,  providing  for 
a  second  trial  in  actions  for  the  recovery  of 
real  property,  does  not  apply  to  an  action 
under  §  4454,  to  establish  a  boundary  be- 
tween adjoining  farms.  Tlerney  v.  Gonder- 
eau,  99  Minn.  421,  109  N.  W.  821.  Ball.  Ann. 
Codes  &  St.  §  5518,  giving  a  new  trial  as  a 
matter  of  right  in  actions  to  recover  land, 
does  not  apply  to  an  action  under  §§  5667, 
5669,  to  establish  a  lost  boundary.  Strung  v. 
Hood  [Wash.]  87  P.  45. 

62.  Where  an  owner  of  land  sells  the  same 
by  deed  of  general  warranty  after  pointing 
out  the  boundaries,  and  thereafter  a  contro- 
versy arises  as  to  the  location  of  a  boundary, 
the  vendor  may  sue  to  settle  the  dispute 
where  the  vendees  joined.  Amber  v.  Cain 
[Iowa]    110  N.  W.   1053. 

63.  A  boundary  dispute  between  counties 
of  one  hund'red  years  standing,  though  in- 
volving the  jurisdiction  of  courts,  the  right 
of  franchise,  and  the  power  of  taxation, 
presents  no  exigency  that  requires  the  im- 
mediate and  arbitrary  exercise  of  the  police 
power  of  the  state  or  the  law  of  overwhelm- 
nlng    necessity    In    the    invasion    of    private 


rights.  Litchfield  v.  Pond,  186  N.  T.  66,  78 
N.  E.  719.  Laws  1902,  p.  1125,  directing  the 
location  of  and  permanently  marking  the 
boundary  between  certain  counties  and  mak- 
ing an  appropriation  therefor  made  no  ap- 
propriation for  property  taken  and  did  not 
authorize  injury  to  private  property.  Id. 
64,65.  Parish  of  Caddo  v.  De  Soto,  114  La. 
366,   38   So.   273. 

66.  The  report  of  a  surveyor  appointed  by 
the  court  to  find  a  disputed  boundavry  is  when 
unexcepted  to,  prima  facie  the  proper  loca- 
tion of  the  line.  Bates  v.  Baker  [Ky.]  101 
S.  W.  340.  The  report  of  a  survey  not  ex- 
cepted to  which  shows  the  boundaries  of 
land  claimed  and  the  surveyor's  testimony 
as  to  the  conrectness  of  the  lines  run  e.stab- 
lishes  a  prima  facie  case.  Ball  v.  Lough- 
ridge,  30  Ky.  L.  R.  1123,  100  S.  W.  275. 

67.  Where  after  processioners  have  duly 
made  out  and  certified  a  plat  a  protest  to 
their  action  is  filed  by  an  adjoining  owner 
and  the  same  is  retvurHed  to  the  superior 
court,  where  a  verdict  is  rendered  sustaining 
the  return  of  the  processioners  and  such  re- 
turn is  made  the  judgement  of  the  coujrt, 
such  judgment  is  conclusive  against  prote:-- 
tant  and  his  privies.  Martin  v.  Patillo,  126 
Ga.   436,   55  S.   E.   240. 

68,60.     See   7    C.   L.    456. 


70. 

462. 
71. 
72. 

462. 


State  v.   Newman,   34  Mont.   434,   87   P. 


See  7  C.  L.  457. 

State  V.  Newman,  34  Mont.  434,  ST  P. 
On  the  contrary,  such  evidence  show-; 
the  prepetration  of  the  additional  crimes  of 
subornation  of  perjury  and  the  purchasing 
of  claims  against  the  state.  Also  fraud  upon 
the  state  in  claiming  bounty  for  skins  for 
which  no  bounty  could  be  collected  by  law. 
the  claims  having  been  purchased.     Id. 
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BREACH    OP    MARRIAGE    PR03IISE. 

Right  of  action. — That  the  promise  was  void  when  made  ^'  does  not  preclude  a 
valid  new  promise  after  removal  of  the  disability.''*  A  man  is  not  liable  for  breach 
of  an  agreement  to  marry  a  consumptive  woman,  though  he  knew  of  her  condition 
at  the  time  he  made  the  promise.'^ 

A  suit  for  In-each  of  promise  is  abated  by  the  death  of  defendant  before  being  put 
in  default,'®  but  if  he  dies  after  being  put  in  default  his  obligation  may  be  enforced 
against  his  heirs.^^  When  the  validity  of  a  prior  marriage  of  plaintilf  is  drawn  in 
question,  plaintiff  in  seeking  to  show  by  her  reply  that  such  marriage  was  void 
because  her  alleged  husband  had  another  spouse  living  at  the  time  need  not  nega- 
tive the  exceptions  of  the  New  York  statute,  declaring  void  a  marriage  contracted 
b}^  one  who  at  the  time  already  has  a  living  husband  or  wife.'^  An  agreement  of 
accord  and  satisfaction  is  'U'ithout  force  so  long  as  it  remains  unexecuted  unless  there 
has  l)een  loss  of  any  right  by  reason  of  entering  into  the  agreement.'^ 

Form  of  action. ^'^ — Though  seduction  is  alleged  as  ground  for  damages,  the  ac- 
tion is  not  one  for  personal  injury  within  the  meaning  of  a  statute  authorizing  an 
order  for  the  physical  examination  of  plaintiff.^^ 

Evidence  and  instructions.^^ — Testimony  as  to  what  occurred  between  plaintiff 
and  defendant  more  than  a  year  before  suit  is  admissible  where  it  is  alleged  that  the 
agreement  was  constantly  renewed,  and  the  question  of  limitations  is  properly  sub- 
mitted to  the  .jur}^*®  The  sending  of  letters  and  papers  may  i)e  shown.®*  An  alle- 
gation that  defendant  promised  to  marry  plaintiff  at  any  time  at  her  request  is  not 
sustained  by  proof  of  a  promise  to  marry  after  the  happening  of  a  contingency.®^ 

Damages ;  aggravation  and  mitigation.^^ — Seduction  may  be  considered  in  ag- 
gravation of  damages  ®^  if  properly  pleaded,®^  and  this  not^^dthstanding  a  statute 
giving  an  independent  action  therefor.®*  Likewise,  the  birth  of  issue  therefrom  and 
the  publicity  resulting  may  be  shown.®** 

Lialiility  of  third  person  inducing  hreach.^^ 

Breach  of  the  Peace,  see  latest  topical  index. 


73.  Promisor  married.  Leaman  v.  Thomp- 
son   [Wasli.]    86   P.   926. 

74.  After  divorce.  Leaman  v.  Thompson 
[V\'ash.]  86  P.  926.  Complaint  sufficient  to 
allow  evidence  of  new  promise.  Id.  Evidence 
for  .iury  whether  relations  with  defendant 
were  based  on  new  promise  or  on  former 
void  one.     Id. 

7.'.     Grove  v.   Zook    [Wash.]    87  P.   638. 

76.77.  Johnson  v.  Levy,  118  La.  447,  43  So. 
46. 

78.  Under  Laws  1896,  p.  216.  c.  272,  §  3, 
not  necessary  to  allege  that  the  manriage 
had  not  been  dissolved  for  a  cause  other 
than  adultery,  or  that  the  wife  had  not  been 
sentenced  to  imprisonment  or  absented  her- 
self.     Stein   V.   Dunne,    103   N.   Y.    S.    894. 

Conard   v.    Bare,    8    Ohio   C.    C.    (N.    S.) 


79. 

118. 
80. 
81. 


See  7  C.  L.   457. 

Not  within  Code  Civ.  Proc.  §  873.  pcro- 

viding-  for  examination,  and  §  3343,  providing 

that  per.sonal   injury  includes   seduction,  etc. 

Pitt  v.  Dunlap,  54  Misc.  115,  105  N.  Y.  S.  846. 

82.     See  7   C.  L.   457. 


S3.  Cain  V.  Corley  [Tex.  Civ.  App.]  99  S. 
W.   1G8. 

84.  Cain  v.  Corley  [Tex.  Civ.  App.]  99  S. 
W.  168.  Held  proper  under  the  other  evi- 
dence to  ask  defendant  if  he  had  received  a 
lettetr  from  plaintiff  advising  him  of  the 
result  of  her  consultation  with  a  physician. 
Lanigan  v.  Neely  [Cal,  App.]  89  P.  441. 
The  sending  of  papers  by  defendant  to  plain- 
tiff may  be  proved  by  circumstantial  evi- 
dence. Not  error  to  admit  papers  and  leave 
questions  for  jury.  Cain  v.  Corley  [Tex. 
Civ.    App.]    99    S.    W.    168. 

85.  PiToof  of  promise  to  marry  after  death 
of  plaintiff's  mother  a  fatal  variance.  Bailey 
V.    Brown    [Cal.   App.]    88   P.   518. 

86.  See  7  C.  L.  458. 

Measure  of  damages  is  elsewhere  treated, 
see   Damages,   7   C.   L.   1029. 

87.  Lanigan  v.  Neely  [Cal.  App.]  89  P.  441. 

88.  Complaint  held  to  plead  it  as  punitive 
damages  and  not  as  independent  cause  of  ac- 
tion.    Lanigan  v.  Neely  [Cal.  App.]  89  P.  441. 

89,90.  Lanigan  v.  Neely  [Cal.  App.]  89  P. 
441. 

91.     See  3  C.  L.  527. 
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BRIBERY. 


Xature  and  Elements  of  Offense  (408). 
ludietment    (408). 


Evidence    (408). 

Trial  and  Instructions   (408). 


Xature  and  elements  of  offense.^- — ^Members  of  a  city  council  are  inducoil  hv 
tlio  M'ords  ''or  other  officer/'  as  used  in  the  Ohio  statute  relating  to  the  giving  of 
bribes."^ 

Indictment.^*^ 

Evidence  °^  is  admissible  to  trace  the  act  of  accused  to  its  origin  and  show  it  to 
liave  been  a  part  of  a  general  combination  or  scheme.''*'  A  receipt  given  by  accused 
uuiy  be  explained  by  parol  evidence  where  on  its  face  it  is  so  ambiguous  as  to  recpire 
explajiation.''"  The  proof  must  be  beyond  reasonable  doubt,'^^  and  if  circumstantial 
it  must  exclude  ever}'  reasonable  hypothesis  except  that  of  guilt. ^'^ 

Trial  and  instructions.'^ — -The  court  need  not  define  terms  not  necessary 
to  the  charge.-  Defendant's  Hieory  of  the  case  should  be  submitted  to  the  jury 
where  the  evidence  authorized  it.^ 

BRIDGES. 


§  1.     Regulation    and    Control    (408). 

S  2.  Establishment  and  Location  by  Pub- 
lic Ancncies   (400). 

.§   3.      Contracts   and    Construction    (409). 

§  4.  Public  Liability  for  Costs  and  3Iain- 
tcnanoe   (408). 


I       §  5.     Establishuseut,        Construction         and 
I  Maintenance   by  Private  Enterprise   (410). 
I       8  6.     Injuries       From       Defective      Bridges 
(411). 

§   7.      Injuries    to    Bridges    (4i;{). 


§  1.  Bcgulaiion  and  control.* — By  virtue  of  the  complete  contn)!  of  a  state 
over  navigable  watercourses  within  its  boundaries/  it  may  authorize  and  supervise 
the  construction  of  bridges  ^  subject  to  the  Federal  power  to  remove  obstructions  to 
navigation.' 


02.  See  7  C.  L.  458. 

03.  Rev.  St.  §  6900.  Amundson  v.  State,  8 
Oliio  C.  C.    (N.  S.)   518. 

J»4, 95.      See  7   C.  L.    459. 

!m;.  In  prosecution  of  a  senator  for  brib- 
ing; another  senator,  evidence  held  admissible 
showing  a  combination  of  senators,  including 
accused  for  the  purpose  of  receiving  money 
for  the  passage  of  bills,  and  tracing  certain 
money  until  it  was  finally  paid  by  accused. 
Butt  V.    State    [Ark.]    98    S.   W.    723. 

97.  Receipt  of  school  director  charged  with 
having  received  a  bribe  from  a  teacher.  Com- 
monwealth V.  Miller,  31  Pa.  Super.  Ct.  317. 

98.  Evidence  sufficient  to  authorize  sub- 
mission to  jury  of  question  whether  defend- 
ant offered  a  bribe  to  a  sheriff  for  the  pur- 
pose of  preventing  him  from  carrying  ac- 
cused before  a  justice  and  getting  out  papers 
against  him  for  unlawfully  carrying  a  pistol. 
Garner  v.  State  [Tex.  Cr.  App.]  17  Tex.  Ct. 
Rep.  173.  97  S.  W.  98.  Evidence  held  suf- 
ficient to  sustain  conviction  of  senator. 
Rutt  V.  State  [Ark.]  98  S.  W.  723.  Testimony 
that  defendant  said  that  "some  of  the  other 
members  of  council  will  have  to  be  fixed 
up,"  and  that  it  will  take  $1,400  to  get  the 
matter  througli,  held  to  ihake  prima  facie 
case  of  soliciting  a  bribe.  Amundson  v. 
State,   8  Ohio  C.  C.    (N.   S.)    518. 

09.  In  prosecution  for  bribery  of  a  gov- 
ernment officer  in  violation  of  Rev.  St.  §  451, 
evidence  held  not  sufficient  to  warrant  find- 
ing    that     defendant     gave     or     offered     any 


money   or    otlier    valuable    thing.      Vernon    v. 
U.   S.    [C.   C.  A.]    146  F.   121. 

1.  See  7  C.  L.  460. 

2.  "Wilfully"  and  "corruptly"  not  being 
part  of  the  statutory  definition  of  the  of- 
fense of  bribing  a  sheriff,  though  used  in 
\\\e  court's  charge.  Garner  v.  State  [Tex. 
C-r.   App.]    17    Tex.   Ct.   Rep.    173,    97    S.   "U'.    98. 

3.  In  prosecution  for  offering  a  bribe  to 
a  sheriff  for  not  having  accused  prosecuted 
for  carrying  a  pistol,  the  court,  under  the 
evidence,  should  have  instructed  that  ac- 
cused had  a  right  to  talk  to  the  sheriff  and 
intercede  for  his  clemency.  Garner  v.  State 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  173,  97  S. 
W.   98. 

.    4.     See  7  C.  L.   460. 

5.  See  Navigable  Waters,   8  C.   L.   1083. 

6.  The  Nonpareil,   149   F.    521. 

7.  State  may  authorize  board  of  county 
commissioners  to  remove  bridges  which  have 
been  condemned  by  the  war  department. 
State  V.  Ashtabula  County  Com'rs,  8  Oliio  C. 
C.  (N.  S.)  169.  River  and  harbor  act  of 
1899,  empowering  secretary  of  war  to  re- 
quire changes  or  alterations  in  bridges 
found  by  him  to  unreasonabl.v  obstruct  nav- 
igation, is  not  a  delegation  of  legislative  or 
judicial  powers  to  an  executive  officer.  Act 
March  3,  1899,  §  IS.  Union  Bridge  Co.  v. 
U.  S.,  204  U.  S.  364,  51  Law.  Ed.  523,  and 
alterations  ordered  pursuant  tliereto  do  not 
constitute  the  taking  of  private  property  for 
pul)lic  use  so  as  to  require  compensation 
(Id.). 
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§  •?.  Establishment  and  location  hj/  public  agencies.^ — A  bridge  used  for  gen- 
oral  travel  is  a  public  highway  and  authorized  as  a  public  municipal  improvement, 
1  hough  a  portion  of  it  extends  l)eyond  the  corporate  limits  of  the  city,^  and,  where  a 
city  has  full  authority  to  construct  an  interstate  bridge  so  far  as  its  charter  and 
the  general  laws  of  its  own  state  are  concerned.,  congress  has  power  to  authorize  it 
to  construct,  that  portion  which  will  extend  into  the  other  state.^"  Where  a  town 
is  authorized  to  build  a  bridge  across  a  stream,  it  is  its  duty  to  build  one  more  per- 
manent and  substantial  than  a  pontoon  bridge,^^  but  the  action  of  a  town  council 
in  refusing  to  rebuild  a  bridge  which  was  washed  away  cannot  be  reviewed  by  man- 
damus in  the  absence  of  arbitrary  action,^-  and  refusal  to  rebuild  for  lack  of  funds 
will  be  sustained,  though  some  inhabitants  are  greatly  inconvenienced.^^  On  peti- 
tion for  the  building  of  a  bridge  partly  in  one  township  and  partly  in  another,  a 
majority  vote  of  the  board  of  county  supervisors  is  sufficient  in  Micliigan.'^* 

§  3.  Contracts  and  constniction}^ — In  Xew  York  the  commissioners  of  high- 
ways have  power,  if  they  are  in  funds,  to  enter  into  a  Joint  contract  for  making 
111'  repairing  a  bridge  between  two  towns  without  action  of  the  town  board  or  vote 
of  the  electors. ^^  If  not  in  funds,  aiithority  to  act  rests  with  the  board  of  super- 
visors as  pro\id(Kl  by  the  county  law.^^  The  highway  commissionerss  may  not,  how- 
ever, contract  for  the  building  of  a  bridge  not  abutting  on  highways,^*  or  on  a  site 
Tiot  selected  or  authorized  by  the  towns  joined. ^^  Before  a  contract  for  a  county 
bridge  may  be  legally  entered  into  in  Ohio,  the  county  auditor  must  certify  that  the 
monej'"  required  is  in  the  bridge  fund  or  levied  or  in  the  process  of  collection,-"  and 
it  was  not  the  intention  of  the  legislature  to  dispense  with  plans  and  specifications.^^ 

§  4.  Public  liability  for  costs  and  maintenance.— — A  city  may  be  legally  em- 
powered to  issue  bonds  to  pa}^  for  a  bridge.-^  When  a  bridge  is  constructed  over  a 
stream  running  between  adjoining  to^^'ns,  an  audit  of  the  expense  by  joint  action 
of  the  town  boards  is  not  necessary  in  Xew  York  ^*  and  when  towns  apply  to  a  board 


s.      See   T   C.   L.    4G0. 

Jt.  Haeiissler  v.  St.  Louis  [Mo.]  103  S.  W. 
lOr:  !. 

10.  Could  authorize  city  of  St.  Louis  to 
construct  Illinois  end  of  bridge  across  Mis- 
sissippi. Haeussler  v.  St.  Louis  [Mo.]  103 
S.  W.  1034.  Statutes  held  to  authorize  the 
city  of  St.  Louis  to  build  a  bridge  over  the 
Mississippi  River  connecting  the  city  with 
the  opposite  Illinois  bank.     Id. 

11.  Doubtful  whether  town  would  have 
authority  to  rebuild  a  pontoon  bi'idge  as  it 
was  sought  to  compel  it  to  do.  Clay  City  v. 
Roberts,  30  Ky.  L.   R.  820,   99  S.  W.   651. 

12, 13.  Clav  City  v.  Roberts,  30  Ky.  L.  R. 
S20,   99  S.   W.   651. 

14.  Act  1905,  p.  478,  Xo.  306,  is  complete 
in  itself.  Horner  v.  Ionia  County  Sup'rs,  147 
Mich.  581,  14  Det.  Leg.  X.  3,  111  N.  TV.  174. 
Act  constitutional.     Id. 

15.  See   7   C.  L.   461. 

16.  Highway  l!iaw  1890.  §§  130-134.  Colby 
v.  Mt.  Morris,   100  N.  Y.   S.   36  2. 

17.  Laws  1892,  p.  1761,  §§  68,  69.  Colby  v. 
Mt.  Morris.   100  N.  Y.  S.  362. 

IS,  Irregularity  in  building  highways  and 
bridge  at  same  time  cured  where  highways 
were  open  for  public  use  on  completion  of 
bridge,  and  bridge  was  accepted  and  pay- 
ment provided  for.  Colby  v.  Mt.  Morris,  100 
X.   Y.   S.   362. 

19.  Site  held  properly  authorized.  Colby 
v.  Mt.   Morris,    100   X.   Y.   S.   36  2. 

20.  In  action  by  prosecuting  attorney,  un- 
der   Rev.    St.    §    1277,   to   recover   back   money 


paid  out  on  illegal  county  bridge  contract, 
motion  to  strike  out  will  not  lie  to  an  aver- 
ment that  there  was  no  certificate  of  county 
auditor,  as  required  by  the  Burns  Law  that 
the  money  required  for  payment  for  this 
bridge  was  in  the  bridge  fund,  or  levied,  or 
in  process  of  collection.  State  v.  Huston,  4 
Ohio  X.  P.    (X.  S.)   423. 

21.  An  averment  in  an  action  by  the 
county  that  a  contract  was  entered  into 
witiiout  proposals  being  solicited  for  a  struc- 
ture in  accordance  with  any  plans  whatever, 
and  that  no  plans  were  kept  on  file  with  the 
county  auditor,  is  therefore  good  against  a 
motion  to  strike  out.  State  v.  Huston,  4 
Ohio  X.  P.  (X.  S.)  423.  Averment  concerning 
failure  of  county  commissioners  to  comply 
with  Rev.  St.  §  795,  relating  to  the  sub- 
structure of  bridges,  will  be  stricken  wliere 
the  action  is  against  the  bridge  company 
for  recovery  of  money  paid  for  the  super- 
stucture  only.     Id. 

22.  See   7   C.   L.    462. 

23.  Ordinances  for  issuance  of  bonds  to 
pay  for  a  bridge  which  city  of  St.  Louis  was 
authorized  to  construct  over  the  Mississippi 
River  held  not  to  violate  art.  4,  §  46,  or  art. 
9,  §  6,  of  the  constitution  of  1875.  Haeuss- 
ler v.  St.  Louis  [Mo.]  103  S.  W.  1034.  See, 
also.  Municipal  Bonds,  8  C.  L.  1046. 

24.  On  acceptance  by  highway  commis- 
.'jioners  and  approval  by  state  engineer,  the 
towns  become  liable  to  pay  the  cost  as  per 
contract.  Colby  v.  Mt.  Morris,  100  X.  Y.  S. 
362.      Rule    that    action    ex    contractu    is    not 
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of  supervisors  for  leave  to  construct  a  bridge  and  borrow  mone}'  therefor,  they  will 
be  conchided  by  the  apportionment  of  the  expense  made  by  the  supervisors  under 
authority  of  a  statute  in  such  case  provided.-^  A  bridge  should  be  maintained  by 
the  county  though  lying  partly  within  a  city  where  not  necessary  for  urban  travel, 
but  used  principally  by  the  county.^®  Where  more  than  one  municipality  derive 
benefit  from  the  construction  or  maintenance  of  a  bridge,  provision  is  generally 
made  for  an  equitable  apportionment  of  the  expense.^"  A  statute  providing  for  the 
apportionment  of  an  undeterminable  part  of  the  cost  of  a  bridge,  but  being  silent 
as  to  the  manner  of  such  apportionment,  implies  the  application  of  the  same  prin- 
ciples as  those  governing  the  apportionment  of  the  part  determined.-^  On  the  ques- 
tion of  the  joint  liability  of  adjoining  counties  for  repair,  a  public  bridge  is  gener- 
ally regarded  as  a  part  of  a  common  highway  extending  across  a  stream,-"  and  the 
fact  that  a  bridge  was  built  by  private  subscription  aided  by  a  township  in  one  of 
the  counties,  does  not  render  it  less  a  part  of  the  public  highway  where  adapted  tuid 
used  by  the  public  as  such.^°  A  county  which  refuses  to  join  with  an  adjoining- 
county  in  having  a  bridge  between  them  repaired  is  liable  to  the  latter  county  for 
such  part  of  the  cost  as  it  ought  to  pay.*^  If  an  issue  is  made  as  to  the  necessity  for 
repairs  or  the  reasonableness  of  the  cost,  the  question  of  the  amount  to  be  con- 
tributed by  a  defaulting  county  is  generally  one  for  the  jury.^-  Where  notice  to  a 
county  is  required,  a  county  cannot  be  made  to  contribute  toward  the  cost  of  an 
improvement  not  reasonably  contemplated  therein. ^^ 

§  5.  Estahlvihment,  construction  and  maintenance  by  private  enterprise}^ — 
Statutes  have  been  enacted  in  many  states  requiring  owners  or  opei-ators  of  ditches, 
canals,  or  railroads  across  public  highways  to  provide  and  maintain  suitable  and 
sufficient  crossings. ^^     In  a  proper  case,  mandamus  will  lie  to  enforce  this  obliga- 


maintainable  against  a  town  on  a  claim 
which  the  town  board  lias  jurisdiction  to 
audit  not  applicable.  Id.  The  audit  or  re- 
jection of  the  claim  by  town  board  held  no 
objection   to   recovery.      Id. 

25.  County  Laws  1892,  §§  68,  69.  Colby  v. 
Mt.  Morris,  100  N.  Y.  S.  362.  Where  bridge 
was  partly  within  limits  of  a  village,  con- 
sent of  its  trustees  was  not  required  to  au- 
thorize apportionment,  since,  under  §  70  of 
the  county  law,  village  has  no  voice  in  mat- 
ter until  tax  is  imposed  on  property  of 
town.     Id. 

26.  Where  bridge  was  outside  settled 
portion  of  city.  Nelson  County  v.  Bards- 
town,   30  Ky.  L.   R.   S70,   99  S.  W.   940. 

27.  By  St.  1893,  c.  368,  §  6,  cost  of  build- 
ing bridge  was  to  be  apportioned  among  the 
county  and  certain  cities  and  towns  special- 
ly benefited.  By  St.  1900,  c.  439,  §  6,  a  new 
plan  was  adopted  by  which  the  city  directly 
interested  was  given  charge,  changes  made 
at  greatly  increased  cost,  and  the  cost  of 
the  unbuilt  part  apportioned  upon  the  coun- 
ty "to  be  apportioned  upon  the  cities  and 
towns  as  provided  in  §  6"  of  the  Act  of  1893. 
Held,  the  county  was  not  required  to  pay 
any  part  of  the  cost  of  the  unbuilt  portion. 
In  re  Bristol  County  Com'rs,  193  Mass.  257, 
79  N.  K.  339.  In  proceeding  under  St.  1893, 
p.  1062,  c.  368,  for  apportionment  of  cost  of 
building  a  bridge,  no  interest  is  allowable 
between  report  of  commissioners  and  judg- 
ment.     Id. 

28.  Where  statute  provided  that  appor- 
tionment of  the  part  of  the  cost  not  yet  de- 
termined   should    be    made    by    declaring     in 


what  percentage  such  cost  should  thereafter 
be  apportioned.  In  re  Bristol  County 
Com'rs,   193  Mass.   257,   79   N.   E.   339. 

29.  Cloud  County  Com'rs  v.  Mitchell 
County  Com'rs    [Kan.]    90   P.   286. 

30.  County  could  not  avoid  liability  for 
its  sliare  of  cost  of  repair  under  Laws  1874. 
p.  176,  c.  109.  Cloud  County  Com'rs  v.  Mit- 
chell  County   Com'rs    [Kan.]    90    P.    286. 

31.  Not  exceeding  one-half  of  amount  ex- 
pended. Dodge  County  v.  Saunders  County 
[Neb.]  110  N.  W.  756.  Where  no  issue  i.-J 
made  as  to  the  necessity  for  repairs  or  the 
reasonableness  of  the  expenditure,  the  de- 
faulting county  will  be  liable  for  one-half 
the  cost.  Id.  That  a  bridge  across  the 
Platte  river  was  not  one  continuous  struc- 
ture but  consisted  of  separate  portions,  sep- 
arated by  an  Island,  one  of  which  portion 
was  entirely  within  Dodge  county,  did  not 
relieve  Saunders  county  from  the  burden  of 
contributing  to  the  repair  of  the  entire 
structure.      Id. 

32.  Dodge  County  v.  Saunders  Countv 
[Neb.]    110  N.  W.   756. 

33.  Where  county  was  notified  that  a 
bridge  was  unsafe  for  travel  and  liad  to 
be  rendered  safe,  it  could  not  be  required  to 
pay  for  new  ice  breaks  not  necessary  to 
make  travel  safe.  Dodge  County  v.  Saun- 
ders  County    [Neb.]    110   N.   W.   756. 

34.  See   7  C.  L.   463. 

35.  Cobbey's  Ann.  St.  1903,  §  6106.  Nu.'k- 
olls  County  v.  Guthrie  &  Co.  [Neb.]  107  .\'. 
W.  779.  Statute  making  it  duty  of  land- 
owner to  bridge  any  drainage  ditch  con- 
structed  by   him   across   public   road   has   no 
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tion,3«  rj^j^^  g^  county  will  not  be  estopped  for  long  delay."  Eailroads  benefited  by 
the  construction  or  alteration  of  a  bridge  may  be  rendered  liable  for  a  portion  of 
the  cost/*  and  where  a  street  railway  company  lays  its  tracks  in  a  street  and  over  a 
Ijridge  connecting  portions  thereof,  under  an  ordinance  giving  it  the  right  to  use 
the  streets  for  tracks  on  condition  that  it  keep  them  in  repair,  the  bridge  will  be 
held  to  be  a  part  of  the  street  for  purposes  of  repair.'® 

That  the  stockholders  of  a  bridge  company  have  sold  the  entire  property  of  the 
company  to  a  city  is  no  ground  for  forfeiting  its  franchise.*"  When  a  state  has 
acquiesced  in  the  use  of  a  bridge  exclusively  for  railroad  travel  for  upwards  of  thirty 
years,  the  court  is  entitled  to  consider  this  fact  in  determining  whether  in  the  exer- 
cise of  its  discretion  it  will  grant  to  the  state  a  writ  of  mandamus  compelling  the 
proprietors  to  reconstruct  and  open  the  bridge  for  general  public  ti'avel.*^  After 
the  expiration  of  the  franchise  of  a  bridge  company,  it  may  no  longer  maintain  a 
bridge  and  collect  toll  without  further  authority  from  the  coimty  supervisors,  as 
required  by  statute.*^ 

§  6.  Injuries  from  defective  hridges.^^— ''Bridge"  and  "culvert"'  are  not  syn- 
onymous in  a  statute  giving  a  cause  of  action  for  defects  in  '"any  bridge  or  cul- 
vert." **  A  bridge  includes  not  only  the  portion  spanning  a  chasm  but  also  all 
appurtenances  necessary  to  its  proper  use,  including  abutments  and  approaches.*^ 
Persons  or  municipalities  charged  with  the  duty  of  keeping  bridges  in  repair  *" 
are  held  liable  for  negligence  in  this  regard,*^  including  failure  to  provide  suitable 


application  where  road  Is  established  after 
ditch  is  constructed.  Revisal  1905,  §  2697. 
State  V.  Davis,   143  N.  C.   611,  56   S.  E.   511. 

36.  Nuckolls  County  v.  Guthrie  &  Co. 
[Xeb.]  107  N.  W.  779.  Contention  that  it 
wa.s  not  .shown  that  defendant  owned  a  canal 
or  ditch,  not  tenable.  Id.  Action  properly- 
brought  in  name  of  county.  Id.  Although 
writ    properly    ran    in    name    of    state.      Id. 

37.  Twenty  years'  delay  did  not  estop 
county  to  compel  bridg-ing-  of  a  canal. 
Nuckolls  County  v.  Guthrie  &  Co.  [Neb.]  107 
N.  W.  779. 

38.  St.  1900,  p.  411,  c.  439,  §  6,  imposing 
on  railroad  a  part  of  cost  of  raising  a  bridge 
over  grade,  etc.  In  re  Bristol  County 
Com'rs,    193   Mass.    257,   79   N.   E.    339. 

39.  Northern  Cent.  R.  Co.  v.  United  Rys. 
&   Elec.   Co.    [Md.]    66  A.   444. 

40.  Com.  V.  Monongahela  Bridge  Co.,  216 
Pa.    108,   64   A.   909. 

41.  Evidence  insufficient  to  require  court 
to  exercise  its  discretion.  State  v.  Boon- 
ville  R.  Bridge  Co.   [Mo.]   103  S.  W.  1052. 

42.  Where  constitution  limited  charter 
to  thirty  years  and  grant  was  not  given 
to  successors.  Rockwith  v.  State  Road 
Bridge  Co.,  145  Mich.  455,  13  Det.  Leg.  N.  548, 
108   N.   W.   785. 

43.  See  7  C.  L.  464. 

44.  Notice  of  injury  sufficient  ■which  des- 
ignated the  place  as  the  first  "bridge"  be- 
yond a  certain  residence,  though  there  were 
intervening  culverts.  Cleveland  v.  "Washing- 
ton,  79   Vt.    498,   65   A.   584. 

45.  Howington  v.  Madison  County,  126 
Ga.  699,  55  S.  E.  941;  Schell  v.  German 
Flatts,  104  N.  Y.  S.  116.  Structure  of  ma- 
sonry 41  feet  wide  and  479  feet  long  with 
perpendicular  walls  and  arches  and  built 
across  low  land  usually  covered  with  water 
held  a  "bridge"  within  a  statute  rendering 
a    town   liable.     Id.     One    is    "traveling    upon 


a  bridge,"  within  the  meaning  of  a  statute. 
Wi^en  he  is  traveling  over  that  part  of  the 
way  which  is  above  the  abutments  and 
other  essential  portions  of  the  structure  as 
well  as  when  he  is  traveling  over  the  part 
spanning  the  stream  or  depression.  "V\'ithin 
Laws  1893,  p.  47,  c.  59,  §  1,  rendering  towns 
liable  to  persons  injured  while  traveling  on 
defective  bridges.  V\'ilson  v.  Barnstead  [N. 
H.]  65  A.  298.  A  difference  in  the  levels  of 
the  planking  and  a  depression  beyond  the 
header  and  over  the  abutments  and  filling, 
calculated  to  produce  jolting  of  wagons, 
held  defects  in  the  bridge.     Id. 

46.  Under  Village  Laws  1897,  p.  414,  §  142. 
continuing  with  highway  commissioners  of 
the  town  control  of  bridges  within  a  village 
unless  the  village  shall  have  assumed  a 
whole  or  part  of  the  expense,  town  held 
liable  for  an  injury  where  it  did  not  appear 
that  village  had  assumed  any  expense. 
Schell  v.  German  Flatts,  104  N.  Y.  S.  116. 
Under  the  Rhode  Island  statute,  the  obli- 
gation of  one  of  two  adjoining  towns  to 
keep  in  repair  a  connecting  bridge  is  sev- 
eral as  to  the  portion  in  that  town.  Gen. 
Laws,  c.  72,  §§  1,  19,  20.  Haley  v.  Calef 
[R.   I.]    67   A.    323. 

47.  City  of  Boston  held  liable  for  plaint- 
iff's being  struck  by  rebound  of  a  gate 
caused  by  a  defective  latch.  Meaney  v. 
Boston  [Mass.]  80  N.  E.  522.  Certain  cases 
held  not  to  justify  defendant's  contention 
that  it  was  not  liable  if  obstacle  constituting 
the  defect  was  in  use  at  the  time.  Id.  A 
railway  company  contracting  with  the  own- 
er of  a  ferry  to  maintain  a  bridge  across 
the  river  suitable  for  persons  and  vehicles 
is  liable  for  injuries  sustained  by  the  public 
because  of  defects  in  the  bridge.  Evidence 
held  to  sustain  finding  that  defendant's 
predecessor  contracted  to  maintain  a  suit- 
able bridge.  VN'^ertz  v.  Southern  R.  Co.  [S. 
C]   57   S.  E.  194. 
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and  sufficient  railings;*®  but  a  city  is  under  no  obligation  to  protect  a  person  from 
dangers  not  to  be  anticipated  and  which  could  not  have  resulted  from  the  ordinary 
and  lawful  use  of  a  bridge/"  neither  is  it  liable  for  defects  due  to  non-repair  where 
it  has  been  given  no  authority  to  repair.^*'  A  toll  bridge  company,  though  not  a 
rommon  carrier,  is  required  to  keep  its  bridge  reasonably  safe  for  travel.^^  Though 
a  railroad  company  ms^y  have  the  right  under  state  authosity  to  erect  and  maintain 
piers  and  abutments  for  a  bridge,  it  must  do  so  in  such  manner  as  not  to  create  hid- 
den or  dangerous  obstructions  to  navigation.^- 

Defective  construction.^^— That  a  defect  arises  from  wear  only,  and  not  from 
faulty  construction,  is  immaterial  unless  the  statute  makes  a  distinction.^* 

Proaimate  cause  of  injury.^^ — The  general  rule  applies  that  in  order  to  Justify 
a  recover}^  the  negligence  complained  of  must  liave  been  the  proximate  cause  of  the 
injury.^^ 

Contributory  negligence  ^'^  bars  recovery,^^  but  one  may  travel  over  any  portion 
of  a  public  bridge  and  he  is  not  negligent  in  so  doing.-''" 

Remedies.^^ 

Pleading,  evidence,  and  instructions.'^^ — The  petition  must 'show  that  the  defect 
was  in  the  bridge.^-  An  allegation  that  commissioiftrs  and  overseers  whose  duty  it 
was  to  see  that  roads  and  bridges  'were  kept  in  repair  had  notice  of  a  defect  is  a 
>ufficient  averment  of  notice  to  the  count}^  as  against  a  general  demurrer.®^ 

When  a  road  supervisor  is  a  county  officer  whose  duty  it  is  to  keep  roads  and 
l)ridges  in  repair,  evidence  that  a  bridge  had  previously  been  kept  in  repair  by  him 
is.  admissible  in  an  action  against  the  county  without  shoAving  any  order  of  court 
directing  him  to  repair.®*     Where  the  obligation  of  an  adjoining  town  is  several 


48.  Cutting  V.  Shelburne,  193  Mass.  1,  78 
N.  E.  752. 

49.  Where  a  boy  was  Injured  by  cog- 
wheels used  to  move  gates.  Widger  v.  Phil- 
adelphia,   217    Pa.    161,    66    A.    249. 

50.  Where  it  was  given  authority  only 
to  construct  a  bridge  outside  its  limits. 
Town  of  Montezuma  v.  Law  [Ga.  App.]  57 
S.   E.   1025. 

51.  Evidence  held  to  authorize  submis- 
.■^ion  to  jury  whether  a  toll  bridge  was  rea- 
sonably safe.  Gibler  v.  Terminal  R.  Ass'n 
[Mo  ]   101  S.  W.  37. 

52.  Railroad  company  held  liable  for 
maintaining  a  submerged  and  hidden  crib 
causing  collision  of  a  canal  boat.  The 
Nonpareil,  149  F.   521. 

.-.3.     See    7    C.    L.    464. 

54.     Wilson  v.  Barnstead  [N.  H.]   65  A.  298. 

r,5.     See  5  C.  L.  443. 

50.  Negligent  nonrepair  held  proximate 
cause  where  horse's  foot  was  caught  in  a 
hole  and  owner  injured  trying  to  help  him. 
Cooper  v.  Richland  County  [S.  C]  56  S.  E. 
058.  Evidence  held  to  show  that  cause  of 
an  injury  to  a  boy  on  a  bridge  was  the 
wrongful  act  of  a  stranger  for  which  city 
was  not  responsible.  Widger  v.  Philadel- 
pliia,  217  Pa.  161,  66  A.  249.  It  may  be  a 
iiiieMtion  for  the  jury  whether  the  absence 
of  a  railing  was  the  proximate  cause  of  an 
injury.  Schell  v.  German  Flatts,  101  N.  Y. 
.S.   116. 

.".7.     See    7   C.   L.    464. 

.IS.  One  who  drives  over  a  bridge  is  not 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law  for  keeping  the  reins  between  his 
crossed  legs  while  preparing  to  light  his 
pipe.      Cleveland    v.    Washington,    79   Vt.    498, 


65  A.  584.  That  traveler  knew  of  defect  and 
could  have  observed  danger,  held  not  con- 
clusive. Cutting  v.  Shelburne,  193  Mass.  1, 
78  N.  B.  752.  Driving  with  one  hand  a  blind 
horse  at  slow  trot  over  narrow^  bridge  with- 
out suitable  railing  not  contributory  negli- 
gence as  a  matter  of  law.  Id.  That  horse 
was  blind  should  be  considered  in  connec- 
tion with  the  other  evidence.  Id.  One  in- 
jured by  defective  bridge  while  riding  with 
another  may  recover  from  the  county,  not- 
withstanding the  negligence  of  the  driver, 
the  injured  party  being  free  from  negligence 
and  having  no  control  over  the  driver.  Loso 
V.  Lancaster  County  [Neb.]  109  N.  W.  752. 
To  bar  recovery  under  Code  Civ.  Proc.  1902. 
§■  1347,  plaintiff's  act  must  be  the  proximate 
cause  of  his  injury.  Cooper  v.  Richland 
County    [S.   C]    56   S.   E.   958. 

HeUl  for  jury  whether  plaintiff  injured 
while  riding  a  bicycle  over  a  bridge  was 
guilty  of  contributory  negligence.  Schell 
V.  German  Flatts,  104  N.  Y.  S.  116.  Where 
one  fell  on  ice  and  slush.  Gibler  v.  Terminal 
R.  Ass'n    [Mo.]    101   S.  W.   37. 

59.  Ridings  v.  Marion  County  [Or.]  01  P. 
22. 

60,  61.     See  7  C.  L.  465. 

(52.  A  petition  stating  that  that  part  of 
the  public  road  which  connected  the  bridge 
with  the  highway  was  in  a  defective  condi- 
tion shows  that  tlie  defect  was  a  defect  in 
the  bridge.  Howington  v.  Madison  County, 
126  Ga.   699,  55   S.   E.   9tl. 

63.  Howington  v.  Madison  County,  126 
Ga.   699,   55   S.  E.   941. 

64.  Ridings  V.  Marion  County  [Or.]  01  P. 
22. 
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and  limited  to  keeping  in  repair  the  portion  of  a  bridge  Avhich  is  within  its  line, 
plaintiff  must  prove  at  what  particular  place  on  the  bridge  the  defect  was  located, 
even  though  he  be  permitted  by  statute  to  join  both  to^vns  in  one  action  because  of 
doubt  as  to  which  one  is  liable.®^ 

Instructions  must  be  justified  by  the  law  and  the  evidence  "^  and  must  not  be 
misleading.*^'  While  it  is  for  the  court  to  construe  the  term  "bridge"  as  used  in  a 
statute,  the  question  whether  the  particular  portion  of  the  way  in  which  a  defect  ex- 
isted was  on  the  bridge  as  so  defined  is  one  for  the  jury.^^ 

§  7.     Injuries  to  hridges.^^ 

BROKE^RS. 


§  1.  Kinployinent  and  Relation  in  Gen- 
eral (413).  License  (413).  Creation  of  Re- 
lation (413).  Necessity  of  Contract  Being  in 
Writing:  (414).  Scope  of  Broker's  Autliority 
(414). 

§  2.  3Iutiinl  Rights,  Duties,  and  Liabili- 
ties   (4ir>).     stockbrokers    (415). 

§  3.  Rights  and  Liabilities  as  to  Third 
Per.sons    (416). 

§  4.  Compensation  and  Lien  (416).  Ne- 
cessity of  Contract  (416).  Substantial  Per- 
formance    of     his     Contract     by     tlie     Broker 


(418).  Broker  Must  be  Efficient  Producing 
Cause  of  Sale  (418).  Customer  Must  be 
Ready,  Willing-,  and  Able  to  Purchase  (420). 
Broker  Must  Act  in  Good  Faith  Towards 
Principal  (421).  Procuring  Loan  (422). 
Necessity  of  Broker's  Contract  Being  in 
Writing  (422).  Amount  of  Commissions  and 
Measure  of  Recovery  for  Services  (422).  Ac- 
tions to  Recover  Commissions  (423).  Evi- 
dence-and  Burden  of  Proof  (423).  Questions 
for  Jury    (424). 


§  1.  Employment  and  relation  in  general.  DefiniiionJ^ — A  person  employed 
to  sell  goods  by  procuring  orders  or  purchasers  therefor,  when  liis  contract  does 
not  contemplate  any  possession  in  him,  is  a  commercial  broker.'' 

License.'- — One  who  acts  as  Ijroker  '^^  without  a  license,  where  one  is  required,^* 
cannot  recover  compensation.'^  In  Texas  a  penal  statute,  making  it  an  offense 
for  a  real  estate  broker  to  do  business  without  paying  the  required  tax,  is  no  de- 
fense in  an  action  by  him  for  compensation  earned.'® 

Creation  of  relation.'''^ — Where  an  owner  of  land  agreed  to  pay  a  broker  a  cer- 
tain commission  for  procuring  a  purchaser,  the  contract  is  established,  though  the 
price  and  terms  are  left  to  the  owner's  control,'^  but  the  mere  fact  that  a  broker 


65.     Haley  v.  Calef   [R.  L]   67  A.   323. 

<»6.  Objection  that  instruction  authorized 
recovery,  without  a  finding  that  ice  and 
slusli  were  a  dangerous  obstruction,  held  not 
tenable  where  jury  were  required  to  find 
that  defendant  did  not  exercise  ordinary 
care.  Gibler  v.  Terminal  R.  Ass'n  [Mo.]  101 
S.  W.  37.  Instruction  authorizing  recovery 
for  medical  treatment  held  not  justified  by 
evidence.  Id.  Evidence  held  to  justify  an 
instruction  on  plaintiff's  theory  that  the 
hub  of  his  wagon  struck  the  top  plank  of 
a  pile  of  lumber  lying  on  a  bridge.  Keokuk 
&  Hamilton  Bridge  Co.  v.  Wetzel  [111.]  81 
N.    E.    864. 

67.  Instruction  that  to  justify  recovery 
jury  must  find  that  defendant  knew  or  by 
reasonable  care  could  have  known  of  the 
defect  lield  misleading  under  the  evidence, 
as  ignoring  knowledge  on  part  of  the  road 
supervisor.  Adams  v.  Somerset  County 
Com'rs  [Md.]  66  A.  695.  Instruction  on  con- 
tributory negligence  held  sufficient  and  not 
misleading.  Cleveland  v.  Washington,  79 
Vt.  498,  65  A.  584.  Instruction  not  mislead- 
ing or  confusing,  though  defining  ordinary 
care  as  "such  care  as  a  prudent  operator  of 
a  toll  bridge  would  exercise."  Gibler  v. 
Terminal  R.  Ass'n   [Mo.]   101   S.   W.   37. 

68.  Wilson  v.  Barnstead  [N.  H.]  65  A.  298. 


6».     See   5  C.  L.    445. 

70.  See  7   C.  L.   465. 

71.  The  consummation  of  a  sale  by  such 
broker  depends  on  the  purchase,  he  having 
no  power  to  make  delivery.  Southwestern 
Port  Huron  Co.  v.  Wilber  [Kan.]  88  P.  892. 

72.  See  7  C.  L.   466. 

73.  Parties  agreeing  with  a  landowner 
that,  in  consideration  of  their  finding  a  pur- 
chaser, he  should  make  a  sale  to  them  at  a 
certain  price,  are  real  estate  brokers,  and 
cannot  recover  compensation  unless  licenced 
as  required  by  law.  Pile  v.  Carpentei- 
[Tenn]    99   S.  W.  360. 

74.  It  is  immaterial  whether  a  broker 
who  sues  for  services  rendered  in  another 
state  had  license  or  not,  where  there  is  no 
proof  that  the  law  of  such  state  required 
a  license.  Richards  v.  Richman  [Del.]  64  A. 
238.  License  need  not  be  shown  unless 
broker  is  "engaged  in  business"  of  real  es- 
tate broker.  Packer  v.  Sheppard,  127  111. 
App.   598. 

75.  Reeder  v.  Jones  [Del.]  65  A.  571. 

76.  Watkins  Land  Mortg.  Co.  v.  Thetford 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  175,  96  S. 
W.   72. 

77.  See  7  C.  L.  467. 

78.  Oliver   v.    Katz    [Wis.]    Ill    N.   W.    509. 
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inquires  and  obtains  from  the  owner  a  certain  price  for  land  does  not  alone  estab- 
lish a  contract  of  employment.'®  The  contract  is  binding  on  the  owner,  though 
his  wife  did  not  sign  it.*°  It  may  be  signed  by  an  agent  authorized  thereto  or 
whose  act  is  ratified.^^  Whether  a  contract  is  one  of  brokerage  or  an  option  to  the 
alleo-ed  broker  to  buy  depends  on  the  intention.*^  A  contract  whereby  a  homestead 
entryman  on  government  land  agrees  to  pay  a  broker  commissions  for  a  sale 
tliereof  is  not  void  as  violating  the  United  States  land  laws.^^  Giving  a  broker  the 
exclusive  right  to  seB  for  a  specified  pei'iod,  does  not  create  a  power  coupled  Avith 
an  interest,  and  is  revocable  by  proper  notice  within  the  time,  so  that  purchasers 
buying  after  such  revocation,  though  witliin  the  period,  cannot  enforce  their  con- 
tract..«* 

Necessity  of  contract  ieing  in  writing  *^  is  treated  in  another  topic.^® 
Scope  of  hrol'ers  authority .^"^ — The  authority  usually  incident  to  a  broker's 
employment  is  simply  to  find  a  purchaser,  and  communications  from  an  owner  to  a 
broker  regarding  the  sale  of  land  should  be  construed  as  giving  him  only  such 
])ower,  unless  a  difPerent  intention  is  clearly  shoMOi,*^  but  general  authority  to 
make  a  sale  of  land  empowers  the  agent  to  sign  a  written  contract  in  accordance 
with  local  custom.^®  An  unauthorized  sale  by  an  agent  is  not  ratified  by  the  mere 
silence  of  the  o\vTier,  who  Avas  misled  by  the  broker  and  did  not  know  all  the  facts, 
and  A\ho  has  neither  received  any  benefits  nor  caused  any  loss  to  the  vendee.®"  An 
agent  having  charge  of  property  with  authority  to  sell  cannot  delegate  his  authority 
to  a  sub-agent  without  tlie  consent  of  his  principal.®^  The  extent  of  an  agent's  au- 
thority, if  in  writing,  is  a  question  of  law,  but  if  it  is  to  be  inferred  from  the  re- 
lations and  conduct  of  the  parties  to  each  other,  or  from  a  transaction  in  pais,  it  is 


79.  Stephens  v.  Bailey  &  Howard  [Ala.] 
42    So.    740. 

80.  Homestead  land.  Kepner  v.  Ford  [N. 
n.]    Ill   N.    W.    619. 

81.  Contract  signed  by  owner's  wife  witli 
Ills  approval  and  her  act  subsequently  rat- 
ified by  him.  Tate  v.  Aitken  [Cal.  App.]  90 
P.  836. 

82.  An  agreement  between  an  owner  and 
broker  to  sell  for  a  certain  price,  the  broker 
to  receive  all  he  might  get  over  such  price, 
is  not  an  option  but  a  mere  brokerage  con- 
tract. Young  v.Ruhwedel,  119  Mo.  App.  231, 
96  S.  W.  228.  Though  in  writing.  Tate  v. 
Aitken  [Cal.  App]  90  P.  836.  Sufficiency 
of  evidence  to  require  submission  to  jury 
of  question  whether  transaction  was  sale  of 
stocks  to  brokerage  firm,  on  order  to  them 
to  sell  on  New  York  stock  exchange.  Berry 
v.  Chase  [C.  C.  A.]  146  F.  625.  But  a  con- 
tract by  an  owner  to  sell  land  to  the  pur- 
chaser or  his  assigns  at  a  certain  acreage 
price,  the  latter  to  plat  the  land  and  sell 
it,  paying  all  the  proceeds  to  the  seller  until 
he  had  received  the  then  agreed  price,  is  a 
contract  for  the  sale  of  land  and  not  a  mere 
brokerage  contract.  Whipple  v.  Lee  [Wash.] 
89  P.  712. 

S3.  Hoyle  v.  Johnson,  18  Okl.  330,  89  P. 
1119. 

84, 

85. 

86. 
1829. 

87. 

88. 


Norton  v.   Sjolseth    [Wash.]    86   P.   573. 

See    7    C.    L.    467. 

See   Frauds,    Statute   of,    §    6,    7    C.    L. 


See  7  C.  L.  469. 

Words  "to  sell"  or  "make  sale"  con- 
strued as  meaning  to  negotiate  or  arrange 
for  a  sale,  and  a  sale  is  spoken  of  as  made 
when  Its  terms  have  been  orally  agreed  upon. 
Brown  v.  Gilpin   [Kan.]   90  P.  267.     A  broker 


has  no  authority  to  execute  a  contract  of 
sale  where  the  owner  wrote  him  merely 
stating  the  price  and  rate  of  commission 
without  specifying  any  terms  ef  sale.  Col- 
vin  V.  Blanchard  [Tex.  Civ.  App.]  103  S.  W. 
1118.  A  broker  whose  contract  only  author- 
ized him  to  procure  a  purchaser  of  land  at 
a  fixed  price  cannot  impose  on  the  owner, 
as  a  condition  of  the  sale,  the  duty  to  fur- 
nish an  abstract  of  title.  Hunt  v.  Tuttle 
[Iowa]  110  N.  W.  1026.  Correspondence  held 
insufficient  to  authorize  agent  to  bind  prin- 
cipal by  written  contract  of  sale.  Brown  v. 
Gilpin  [Kan.]  90  P.  267.  No  power  to  make 
sale.  Illinois  Canning  Co.  v.  Ft.  Des  Moines 
Canning  Co.    [Iowa]    112  N.  W.   810. 

89.  Watkins  Land  Mortg.  Co.  v.  Camp- 
bell [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  932,  98 
S.   W.    227. 

90.  Colvln  V.  Blanchard  [Tex.  Civ.  App.] 
103  S.  W.  1118.  Broker  fraudulently  ob- 
tained title  to  principal's  land  and  rented  it 
to  third  person  with  option  to  buy,  and  lat- 
ter with  notice  of  fraud  exercised  option 
and  resold  to  innocent  purchaser.  Principal 
cannot  recover  land  but  only  the  rent  paid 
to  to  the  broker  after  notice  of  the  fraud. 
Knowledge  of  fraud  by  another  agent  of  the 
principal  as  affecting  him.  Storms  v.  Mundy 
[Tex.   Civ.   App.]    101    S.   W.    258. 

91.  Nor  does  a  sale  by  the  principal  to  a 
purchaser  procured  by  such  subagent  ratify 
his  employment  or  make  the  principal  liable 
for  his  compensation,  unless  the  principal 
knew  that  he  had  procured  the  purchaser. 
Groscup  v.  Downey  [Md.]  65  A.  930.  Author- 
ity of  subagent  question  for  jury.  Mestler 
v.  Jeffries,  145  Mich.  598,  13  Det.  Leg.  N.  600, 
108  N.  W.   994. 
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a  question  for  the  jury.«-  A  principal  is  not  bound  by  an  unauthorized  act  of  his 
broker.^^ 

§  2.  Mutiial  rights,  duties,  and  liabilities.^^ — It  is  the  duty  of  a  broker  to 
serve  his  principal  to  the  hitter's  best  advantage, without  any  secret  profit  to  him- 
self, and  he  cannot  act  in  a  dual  capacity  for  both  parties  to  a  transaction  without 
the  consent  of  each.^'  A  broker  employed  to  sell  land  on  commission  for  a  fixed 
price  is  liable  to  the  owner  for  the  amount  he  receives  in  excess  of  such  price.'**^ 
Principal  may  recover  for  failure  of  broker  to  obey  instructions  and  fraudulently 
obtaining  the  property  and  selling  it  at  a  profit."  Though  a  broker  has  the  ex- 
clusive right  to  find  a  purchaser,  the  owner  is  not  precluded  from  selling  the  land 
through  an  auctioneer  acting  under  his  immediate  instnictions.^^ 

Stoclihrohers.^^ — A  stockbroker  who  fails  to  obey  the  orders  of  a  customer  re- 
garding sales  or  purchases  of  stock  is  liable  for  the  actual  loss  sustained  thereby.^ 
If  a  customer  leave  stock  with  his  broker  as  collateral  for  a  balance  due  on  its  pur- 
chase price,  a  qualified  relation  of  pledgor  and  pledgee  is  created,  with  the  legal 
title  in  the  customer.-  A  stockl^roker  cannot  set  oft  payments  of  profits  to  his  em- 
ployer i]i  an  action  by  the  latter  for  sums  advanced  as  margins."  A  customer  is 
liable  to  his  broker  for  advances,*  but  to  entitle  a  broker  to  recover  for  advances 


}»2.      GroKcup    V.    Downey    [Md.]    65    A.    930. 

93.  Plaintiff  having  agreed  with  defend- 
ants not  to  sell  stock  in  a  pool  has  no  right 
to  do  so  tliough  defendant's  brokers  agree 
to  k.     Ridgely  v.  Taylor,  103  N.  Y.  S.  262. 

94.  See  7  C.  L.  470. 

95.  Secret  agreement  between  a  broker 
and  a  lawyer  whereby  the  broker,  for  pro- 
curing the  lawyer's  employment  by  his  prin- 
cipal, was  to  share  the  fee  is  unenforceable 
as  being  a  breach  of  trust  against  the  prin- 
cipal and  contrary  to  public  policy.  Auer- 
bach  V.  Curie,  104  N.  Y.  S.  233.  In  order  to 
recover  in  such  case  the  broker  must  plead 
and  prove  his  principal's  knowledge  and 
consent  to  his  agreement  with  the  lawyer, 
though  its  invalidity  is  not  set  up  as  an 
affirmative  defense,  as  there  is  no  presump- 
tion that  the  broker  disclosed  such  arrange- 
ment to  his  principal.  Id.  After  making 
offer  fbr  principal  agent  cannot  contract 
with  seller  for  commission  on  the  amount 
his  principal  might  pay  at  public  auction. 
Perkins  v.  Underbill,  103  N.  Y.  S.  25.  Evi- 
dence showing  fraud  of  agent  in  action 
therefor  by  principal.  Anderson  v.  Wheeler 
[Mo.  App.]  102  S.  W.  628.  If  a  broker  se- 
cretly obtains  an  interest  in  a  transaction 
hostile  to  his  principal,  the  latter  may  re- 
cover the  commissions  paid  such  broker. 
Guidetti  v.  Tuoti,  52  Misc.  657,  102  N.  Y.  S. 
499. 

96.  False  representation  as  to  amount  of 
purchase  price  received.  Borst  v.  Lynch 
[Iowa]    110   N.   W.    1031. 

97.  Question  one  of  fact  for  jury.  Set 
off  for  expenses  not  allowed.  Van  Raalte  v. 
Epstein,  202  Mo.  173,  99  S.  W.  1077.  Where 
it  is  a  question  for  the  jury  whether  a 
stockbroker  acted  as  principal  or  broker,  an 
instruction  assuining  that  he  acted  as  prin- 
cipal is  improper.  Picard  v.  Beers  [Mass.] 
SI  N.   E.   246. 

98.  Ingold  V.  Symonds  [Iowa]  111  N.  W. 
802. 

SM).      See   7   C.   L.   470. 

1.     Instructions  as  to  damage  where  there 

is    no    evidence    of    market    value.      King    v. 

Zell    [Md.]   66  A.   279.     Brokers  authorized  to 

.sell  "short,"  under  an  agreement  by  the  cus- 


tomer to  reimburse  them  for  any  expendi- 
tures made  in  executing  his  orders,  may, 
after  his  refusal  to  put  up  more  margins, 
purchase  the  stock  and  charge  the  loss  to 
his  account,  though  he  inform  them  of  ru- 
mors that  on  the  next  day  the  stock  may  be 
settled  for  less.  Armstrong  v.  Bickel,  217 
Pa.  173,  66  A.  326.  Insufficiency  of  evidence 
to  support  finding  that  broker  was  liable 
for  failure  to  sell  stock  when  directed.  Pot- 
ter V.  Malcolm,  104  N.  Y.  S.  760.  A  stock- 
broker is  liable  to  his  customer  for  the  dam- 
ages occasioned  by  an  unauthorized  sale  of  a 
contract  for  future  delivery.  Hurt  v.  Miller, 
105  N.  Y.  S.  775.  Where  a  stockbroker,  hav- 
ing bought  a  contract  for  future  delivery  for 
a  customer,  without  authority  applies  part 
of  money  advanced  as  margin  to  an  old  con- 
tested indebtedness  of  his  customer,  and 
sells  the  customer's  contract  because  the  re- 
maining sum  was  insufficient  to  maintain 
the    margin,    such    sale   is   unauthorized.      Id. 

2.  And  though  the  broker  need  not  re- 
tain the  identical  stock,  he  must  keep  on 
hand  an  equal  amount  thereof  for  delivery 
on  its  demand,  and  unles  he  does  so  it  is  a 
conversion  to  hypothecate  it  for  an  unau- 
thorized loan.  Strickland  v.  Magoun,  104 
N.  Y.  S.  425.  If  a  stockbroker  does  not  re- 
quire his  customer  to  advance  money  for 
margins  but  makes  the  necessary  advance 
himself,  the  relation  of  pleader  and  pledgee 
is  created,  and  if  the  broker  sells  the  stock 
without  proper  notice,  he  is  liable  for  con- 
version. Sufficiency  of  notice.  Content  v. 
Benner,  184  N.  Y.  121,  76  N.  E.  913.  Where 
a  broker  telephoned  his  customer  that  more 
margins  were  required  and  was  told  to  sell 
the  stock,  he  was  authorized  to  do  so.  tliough 
the  original  agreement  between  them  re- 
quired written  notice  to  put  up  margins,  and 
also  notice  of  the  time  and  place  of  sale. 
Pierson  v.  Frankel,  103  N.  Y.  S.  49. 

3.  A  dealer  in  stocks  taking  verbal  orders 
from  an  employer  for  the  purchase  and  sale 
of  stocks,  and  giving  the  latter,  after  deals, 
unsigned  tickets  as  evidence  of  the  transac- 
tion, is  acting  in  the  capacity  of  a  broker. 
Picard  v.  Beers   [Mass.]   81  N.  E.  246. 

4.  A   customer   who    instructs    his    broker 
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made  for  his  principal,  lie  uin.st  show  an  actual  payment,  a  mere  lial)ilitY  to  ]>av 
being  insulfioient.^  A  broker  cannot  recover  advances  made  for  his  principal  in 
forAvarding  wagering  contracts  for  fictitious  futures,  if  he  was  privy  to  such  illegal 
transaction.^  A  stock  exchange  member  who  executes  orders  of  customers  of  a 
nomnember  brokerage  firm  at  the  direction  of  such  firm  becomes  the  debtor  of  such, 
customers  as  to  funds  of  the  latter  in  his  hands  from  the  business." 

§  3.  Rights  and  liahiUties  as  to  third  persons.^ — A  broker  is  not  lialjlo  on  a 
contract  if  his  principal  was  disclosed,  but  if  the  principal  was  undisclosed  tho 
broker  is  personal!}'  liable.**  One  who  deals  directl}-  with  a  broker  is  not  liable  to 
an  undisclosed  principal.^ ° 

§  4.  Compensation  and  lien.^^ — A  principal  cannot  defeat  his  broker's  right 
to  compensation  for  procuring  a  purchaser  by  showmg  that  at  the  time  of  employ- 
ing the  broker  he  did  not  own  the  property,  but  subsequently  secured  full  title  be- 
fore the  sale.^-  The  financial  irresponsibility  of  a  broker  is  no  defense  in  an  action 
to  recover  his  commissions.^^ 

Necessity  of  contract}* — ^A  broker  is  ordinarily  entitled  to  compensation  only 
where  there  has  been  a  contract  of  employment,^ '^  but  an  owner  who  accepts  the 
services  of  a  broker  without  making  objection  is  usually-  estopped  to  deny  that 
they  were  rendered  at  his  request.^''     It  is  no  defense  to  an  action  to  recover  c^m- 


to  Ijuy  stock  for  him,  agreeing  to  pay  the 
broker  therefor  on  delivery,  cannot  rescind 
the  contract  after  purchase  by  the  broker 
as  the  latter  cannot  be  placed  in  statu  quo. 
Wig-er  V.  Carr  [Wis.]  Ill  N.  W.  657.  Liabil- 
ity of  customer  to  broker  for  advances  made 
in  purchase  of  stock  which,  though  not  au- 
thorized, was  duly  ratified.  Buck  v.  Hough- 
taling.   110   App.  Div.   52,   96  N.   Y.   S.   1034. 

5.  Ware  v.  Heiss   [Iowa]   110  N.  W.  594. 

6.  Insufficiency  of  petition  for  recovery  of 
such  advances.  Anderson  &  Co.  v.  Holbrook 
[Ga.]  57  S.  B.  500.  And  see  Gambling  Con- 
tracts, 7  C.  Li.  1858.  Brokers  conducting  a 
speculation  for  a  customer,  through  their 
agent,  are  bound  by  his  acts  and  are  charged 
with  knowledge  of  the  character  of  the 
transaction.  Ware  v.  Heiss  [Iowa]  110  N. 
W.   594. 

7.  In  such  case  the  stock  exchange  mem- 
ber will  be  required  to  pay  the  customers 
before  he  pays  anything  to  the  trustees  in 
bankruptcy  of  the  firm,  and  the  fact  that 
the  customers  prove  their  claim  again.st  the 
firm  does  not  bar  them  from  recovery  from 
him.     Doucette  v.   Baldwin    [Mass.]    SO   N.    E. 
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See   7  C.  L.   471. 

Drake   v.    Pope,    78    Ark.    327,    95    S.    W. 

Horlacher    v.    Bear,    32    Pa.    Super.    Ct. 


See  7  C.  L.  471. 

McDonald  v.  Cabiness  [Tex.  Civ.  App.] 
17   Tex.   Ct.   Rep.   518,   98   S.  W.   943. 

13.  Watkins  Land  Mortg.  Co.  v.  Thetford 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  175,  96  S. 
W.    72. 

14.  See  7  C.  L.  471. 

15.  Merely  requesting  a  broker  for  an  in- 
troduction to  a  prospective  buyer  does  not 
create  contract.  Bassford  v.  West  [Mo.  App.] 
101  S.  W.  610.  Broker  representing  pur- 
chaser not  entitled  to  commissions  from 
seller  where  he  merely  asked  latter  his  price 
and  introduced  the  purchaser  to  him,  and 
said  nothing  about  commissions.     Denton  v. 


Abrams,  105  N.  T.  S.  2.  Insufficiency  of  evi- 
dence, in  suit  for  commissions,  to  show  that 
plaintiff  ^vas  employed  or  that  he  procured 
the  purchaser.  Taylor  v.  Jay  [La.]  43  So. 
993.  Where  an  agent  employed  to  sell  land 
turns  over  the  sale  to  another  agent,  agree- 
ing that  the  latter  shall  have  the  commi.-^- 
sions,  to  which  the  owner  consent.s.  such 
second  agent  is  entitled  to  the  commissions 
for  selling,  not  as  the  assignee  of  tlie  prior 
agent  but  because  he  sold  with  the  consent 
of  the  owner  after  the  first  agent  waived 
his  right.s.  In  such  case  the  first  broker  is 
estopped  from  claiming  the  eommi.ssions. 
Munson  v.  Mahon  [Iowa]  112  N.  W.  775.  Cor- 
respondence not  constituting  contract  of  em- 
ployment. Lotz  V.  Levy.  104  N.  Y.  S.  105^. 
16.  Ice  V.  Maxwell  [W.  Va  ]  55  S.  E.  .'^99. 
An  unauthorized  contract  made  by  the  .sec- 
retary of  a  corporation  with  a  broker  for 
the  sale  of  its  stock  is  ratified  by  knowl- 
edge of  and  formal  acceptance  by  the  offi- 
cers and  directors  of  sales  by  .«uch  broker, 
and  he  is  entitled  to  his  agreed  compen.'^a- 
tion.  Bauersmith  v.  Extreme  Gold  Min.  & 
Mill.  Co.,  146  F.  95.  Contract  of  agency 
completed  by  owner  sending  brokers  power 
of  attorney  to  sell,  and  notice  of  withdrawal 
does  not  preclude  the  brokers  from  recov- 
ering tlieir  cominissions  if  they  liad  already 
procured  a  purchaser.  Luckett  Land  &  Emi- 
gration Co.  V.  Brown,  118  La.  943,  43  So.  _62S. 
A  broker  is  entitled  to  his  compensation 
where  the  duly  authorized  agent  of  the  own- 
er of  land  agreed  to  allow  him  all  he  might 
get  over  a  certain  net  sum,  though  the 
owner  had  previously  contracted  with  him 
on  a  commission  basis.  Foster  v.  Taylor 
[Wash.]  87  P.  358.  Though  an  owner  agree 
to  sell  to  brokers  who  first  claimed  to  be 
acting  for  themselves  but  afterwards  stated 
thai  they  were  merely  acting  as  broker.^, 
and  the  contract  was  made  to  a  third  person, 
proof  of  their  employment  before  making  the 
contract  is  not  necessary  to  their  right  to 
commissions.  Shapiro  v.  Shapiro,  117  App. 
Div.    817,    103    N.    Y.   S.    305. 
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pensation  for  the  sale  of  land  that  the  contract  with  the  broker  was  within  the 
statute  of  frauds.^'  A  promise  to  pay  after  a  sale  made  Ijy  tlie  owner  witliout 
knowledge  of  the  broker's  services  is,  however,  without  consideration.^^  Where 
there  is  an  express  contract,  no  contract  can  be  implied  beyond  it.'^'  Though  a 
^statute  makes  it  an  offense  for  a  broker  to  offer  real  estate  for  sale  without  the  writ- 
ten authority  of  the  owner,  yet  if  a  sale  secured  by  an  orally  appointed  brioker  is 
ratified  by  the  owner  he  is  entitled  to  his  commission  where  he  did  not  intend  to 
violate  the  ]aw.^°  If  the  broker  contract  with  the  other  party  for  commissions,  lie 
cannot  recover  from  his  principal  without  showing  the  latter's  knowledge  and  con- 
sent to  his  acting  in  such  dual  capacity.-^  but  both  parties  are  liable  for  the  broker's 
compensation  where  each  knew  of  his  employment  by  the  other,  and  no  discretion 
was  given  or  trust  imposed  in  him.--  A  prospective  purchaser  of  land  who  agrees 
to  buy  it  if  the  broker  Avill  look  to  the  vendor  for  commissions,  is  liable  to  the 
liroker  therefor,  if  he  refuse  to  buy  after  the  broker  has  secured  a  valid  agree- 
ment from  the  vendor  to  sell  and  pay  the  commissions.^^  A  broker  having  no  im- 
|)lied  authoritv  to  employ  assistance  at  the  owner's  expense,-*  one  employed  by 
him  has  no  recourse  to  the  owner,-'"'  in  the  absence  of  an  acceptance  by  him  of  the 
employment,-*'  and  his  rights  against  the  broker  depend  on  the  temis  of  their  con- 
tract.-' 


17.  Stephens  v.  Bailey  &  Howard  [Ala.] 
42    So.    740. 

IS.  Sharp  v.  Hoopes  [N.  J.  Law]  6  4  A. 
989. 

19.  Contract  confined  to  particular  sale. 
Ballard  v.  Shea,  121  111.  App.  135. 

20.  Ratification  by  owner  cure.s  defect  In 
broker's  appointment.  Mercantile  Trust  Co. 
V.   Niggenian,   119   Mo.   App.   56,   96   S.  W.   293. 

21.  Evidence  as  to  knowledge  of  second 
employer  that  fir.st  employer  was  to  pay  him. 
Bellin   v.   Wein,   104  N.   Y.   S.   360. 

22.  Sufficiency  of  evidence  to  show  dis- 
closure by  broker  to  principal  of  his  em- 
ployment by  other  party.  Tieck  v.  McKenna, 
115   App.   Div.  701,   101  N.  Y.  S.   317. 

23.  Eells  Bros.  v.  Parsons  [Iowa]  109  N. 
W.    1098. 

24.  See  ante,   §   1,  Scope  of  Authority. 

25.  A  broker  who  assists  the  agent  of 
the  owner  in  inaking  a  sale,  under  an  agree- 
ment to  divide  the  agent's  commission,  can- 
not recover  compensation  from  the  owner. 
But  an  owner  whose  agent  employs  a  broker 
to  assist  him  in  making  a  sale  is  estopped 
to  deny  the  agent's  authority  to  employ  the 
broker,  if  he  accepts  the  sale  and  benefits 
under  it.  Watkins  Land  Mortg.  Co.  v.  Thet- 
ford  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  175,  96 
.S.  W.  72.  A  broker  who  buys  stock  on  mar- 
gin for  a  customer  who  fraudulently  in- 
duces another  broker  to  buy  it  for  an  irre- 
sponsible party  can  only  recover  his  interest 
as  pledgee  from  the  latter  broker.  Leo  v. 
McCormack,  186  N.  Y.   330,  78  N.  E.   1096. 

26.  But  if  the  broker,  with  his  principal's 
consent,  obtained  the  assistance  of  a  third 
person  and  agreed  to  divide  coinmissions 
with  him,  the  third  person  is  authorized  to 
sell  and  may  recover  his  compensation  from 
either  the  owner  or  broker.  Warren  Com. 
&  Inv.  Co.  v.  Hull  Real  Estate  Co.,  120  Mo. 
App.    432,    96    S.    W.    1038. 

27.  A  written  agreement  between  agents 
by  which  one  agrees  to  compensate  the  other 
for  finding  a  purchaser  is  not  Invalidated 
by  a  statute  requiring  brokerage  contracts 
to    be    signed    by   the   landowner.      Provident 
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Trust  Co.  V.  Darrough  [Ind.]  78  N.  E.  1030. 
The  existence  of  a  partnership  between 
brokers  as  to  a  particular  transaction  must 
be  determined  by  the  terms  of  their  agree- 
ment and  the  nature  of  the  transaction. 
Mere  agreement  to  divide  commissions,  no 
expenses  or  losses  being  involved,  does  not 
make  them  partners.  Sain  v.  Rooney  [Mo. 
App.]  101  S.  W.  1127.  A  contract  between  a 
broker  employed  to  sell  land  and  a  third 
party,  under  which  the  broker  agreed  to 
share  the  commissions  with  such  party 
should  he  find  a  purchaser,  is  unilateral  and 
binding  on  neither  until  such  party  finds  a 
purchaser.  But  if  such  contract  only  re- 
ferred to  a  sale  to  a  certain  person  which 
fell  through,  the  party  contracting  with 
the  broker  is  not  liable  to  the  latter  for  a 
share  of  commissions  from  a  sale  to  differ- 
ent purchaser.  Wefel  v.  Stillman  [Ala.]  44 
So.  203.  Liability  of  one  broker  to  another 
under  an  agreement  to  divide  commissions. 
Knapp  V.  Hanley  [Mo.  App.]  102  S.  W.  670. 
A  broker  who  agrees  to  compensate  an- 
other broker  for  procuring  a  purchaser  for 
real  estate  in  the  hands  of  the  first  broker 
is  liable  to  the  second  broker  for  procuring 
a  purchaser,  though  the  sale  is  made  by  the 
first  broker  at  a  different  price.  Second 
broker  not  estopped  by  his  silence  after  in- 
troducing purchaser,  as  his  contract  was 
performed.  Provident  Trust  Co.  v.  Dar- 
rough [Ind.]  78  N.  E.  1030.  Insufficiency  of 
complaint    in    suit   by    one    agent    to    recover 

i  agreed    share    of    commission    from    another. 

I  Wefel  V.  Stillman  [Ala.]  44  So.  203.  In  suit 
by  one  broker  against  another  for  share  of 
commissions,  evidence  of  defendant's  au- 
thority to  sell  is  admissible.  Id.  Where  a 
person  is  employed  by  a  real  estate  broker 
to  give  his  entire  time  to  the  business,  his 
compensation  to  be  a  per  cent  of  commis- 
sions, the  relation  between  them  is  that  of 
master  and  servant  and  not  principal  and 
agent.  Sumner  v.  Nevin  [Cal.  App.]  87  P. 
1105.  Where  the  servant  of  a  real  estate 
broker  agreed  to  give  all  his  time  and  at- 
tention  to  the  business   and   interests  of  the 
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Substantial  perf'oiinance  of  his  contract  by  the  brol-cr-^  within  the  life  of  his 
contract  '*  is  essential,  but  the  principal  by  waiving  performance  within  tlie  specified 
time  and  accepting  the  agent's  services  becomes  liable  for  the  commissions."^  Like- 
wise, though  a  broker  cannot  recover  his  specified  compensation  unless  he  sells  iii 
accordance  y\\t\\  the  terms  of  his  contract,  yet  if  he  sells  on  different  terms  whicli^ 
are  satisfactorv  to  the  owner  he  may  recover  what  Ins  services  are  reasonably  worth.'" 
The  discharge  of  a  broker,  who  has  procured  a  purchaser,  and  conclusion  of  the  sale 
by  the  ovmev  is  wrongful  and  the  broker  is  entitled  to  compensation.^'-  Under  a 
contract  to  obtain  options  it  is  not  necessary  that  there  should  be  an  actual  purchase 
before  the  agent's  compensation  is  earned.^^  A  broker  who  fails  to  comply  with  the 
terms  of  his  contract  but  exceeds  his  authority  in  making  a  sale  cannot  recover 
compensation.^* 

BroTxcr  must  be  efficient  producing  cause  of  sale."'" — The  broker  must  bring  the 
minds  of  the  vendor  and  vendee  together.^"  But  a  contract  to  sell  land  is  executed 
when  the  sale  is  made  through  the  broker's  influtmce.and  he  is  entitled  to  his  com- 
pensation.^' The  criterion  in  determining  a  real  estate  broker's  i-ight  to  compen- 
sation for  the  sale  of  land,  is  whether,  under  the  peculiar  conditions  of  the  given  case, 
he  was  the  efficient  cause  of  the  sale.^**     It  is  no  defense  that  he  procured  the  cus- 


master,  but  took  an  exclusive  agency  in 
his  own  name,  the  contract  so  acquired  by 
the  servant,  being  of  a  personal  character, 
could  not  be  directed  to  be  assigned  to  the 
master.  Id.  But  commissions  acquired  by 
the  servant  during  his  employment  belonged 
to  the  master,  and  he  was  entitled  to  an  ac- 
counting as  to  their  amount.     Id. 

2S.  See  7  C.  L.  472.  In  order  to  recover 
commissions  for  a  sale  of  real  estate,  the 
liroker  must  prove  that  he  made  the  sale 
on  the  conditions  specified  by  the  owner. 
An  instruction  failing  to  base  the  broker's 
right  to  recover  on  his  compliance  witli  the 
terms  of  the  contract  is  erroneous.  Hunt 
v.  Tuttle   [Iowa]    110  N.  W.  1026. 

29.  Commissions  cannot  be  recovered  un- 
less a  purchaser  is  procured  during  the  life 
of  the  contract,  or  if  no  time  is  specified, 
within  a  reasonable  time.  Hurst  v.  Williams 
[Ky.]  102  S.  W.  1176;  Harris  v.  Moore 
[Iowa]   112  N.  "W.   163;  Oliver  v.  Katz   [Wis.] 

111  N.  W.   509;   Dekker  v.   Klingman    [Mich.] 

112  N.  W.  727;  Horton  v.  Immen,  145  Mich. 
438,  13  Det.  Leg.  N.  486,  108  N.  W.  746.  Where 
the  contract  specifies  no  time,  a  subsequent 
understanding  that  the  broker  was  to  get 
the  deed  by  a  certain  day  does  not  make  his 
right  to  commissions  conditional  upon  the 
deeds'  arrival  by  that  day.  Hanna  v.  Es- 
palla  [Ala.]  42  So.  443.  Sufllciency  of  evi- 
dence, in  action  for  commissions,  to  show 
that  plaintiff  had  found  purcliaser  within 
agreed  time.  Muir  v.  Moeller  [Wash.]  90  P. 
1042.  A  broker  employed  by  a  lessee  to  find 
a  purchaser  of  his  lease  witliin  a  specified 
time,  which  was  done,  is  not  entitled  to  com- 
missions, if  the  lessee  in  good  faitl;  tried 
to  get  the  necessary  consent  of  his  lessor 
within  the  specified  time  but  failed.  Mc- 
Curry   v.  Hawkins    [Ark.]    103   S.  W.   600. 

30.  If  time  is  waived  and  principal  ac- 
cepts services,  it  will  be  presumed  that  the 
agent  Is  to  receive  the  compensation  orig- 
inally agreed  upon.  Ice  v.  Maxwell  [W. 
Va..]    5.-)   S.    E.    899. 

31.  McDonald  v.  Cabiness  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Kep.  518,  98  S.  W.  943;  McDonald 
V.   Cabiness    [Tex.]    102    S.   W.    721. 


32.  Liability  of  trustee  of  land  for  com- 
pensation of  agent  procuring  purchaser. 
McGovern  v.  Bennett,  146  Mich.  558,  13  Det. 
Leg.   N.   853,    109  N.   W.   1055. 

33.  Wliere  the  options  are  sliown  to  be  at 
a  price  satisfactory  to  the  purchaser,  tlie 
agent  has  fulfilled  his  contract.  Worthing- 
ton    V.    McGarry    [Ala.]    42    So.    988. 

34.  Unautliorized  requirement  of  princi- 
pal furnishing  abstract  of  title  and  unau- 
thorized change  in  terms  of  deferred  pay- 
ment. Crostliwaite  v.  Lebus,  146  Ala.  525, 
41  So.   853. 

•SS.     See   7   C.  L.   473. 

36.  A  broker  having  procured  an  offer 
whicli  was  refused  by  the  owner  as  not  com- 
ing up  to  tlie  quoted  price  cannot  recover, 
if  he  had  no  exclusive  agency,  though  the 
same  party  subsequently  made  a  better  of- 
fer, in  another's  name,  through  a  different 
broker,  which  was  accepted.  Cole  v.  Kosch, 
116  App.  Div.  715,  102  N.  Y.  S.  14.  A  broker 
employed  to  exchange  land  for  personalty 
earns  his  commissions  wlien  the  owners 
agree  upon  the  terms  of  exchange,  and  he 
is  entitled  to  his  commissions  on  tlie  value 
of  the  land  regardless  of  the  value  put  on 
it  in  the  excliange.  Davidson  v.  Wills  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  774,  96  S.  W.  634. 
The  contract  of  a  broker  employed  to  pur- 
chase land  is  not  performed  until  he  pro- 
cure an  enforcible  contract  witli  the  own- 
ers or  bring  the  parties  togetlier  so  that 
his  employer  may  make  sucli  contract.  Lo- 
gan  V.   McMullen    [Cal.   App.]    87   P.   285. 

37.  Hubbaid  v  Leiter,  145  Mich.  387,  13 
Det.  Leg.  N.  477,  108  N.  W.  735.  A  broker 
employed  to  procuio  land  must  prove  that 
he  either  obtained  an  enforcible  contract  of 
sale  or  a  valid  conveyance,  in  order  to  re- 
cover his  compensation.  Bolton  v.  Coburn 
[Neb.]   Ill  N.  W.  780. 

38.  Hudson  Ileal  Estate  Co.  v.  Bauer  [N. 
J.  Law]  64  A.  954;  Tracy  v.  Dean  [Neb.]  109 
N.  W.  505;  Foley  v.  Punchard,  103  N.  Y.  S. 
206.  The  question  of  whether  a  brokei-  has 
been  the  efficient  cause  of  a  sale  entitling 
him  to  compensation  is  one  of  fact,  and  is 
only  reviewable  when   there   is  no   legal   evi- 
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tomer  in  an  iinautliorized  manner.^''  It  is  usually  not  necessary  that  the  purchaser 
niter  into  an  enforceable  contract,"  particularly  if  it  be  sui^seciueutly  validated  by 
ratification/^  and  the  buyer's  failure  to  perform  his  contract  does  not  affect  the 
broker.^"  But  under  a  statute  providing  that  no  contract  for  the  sale  of  lands  by  ai? 
agent  shall  be  binding  on  the  principal  unless  in  writing,  a  uritten  contract  of  salt' 
made  by  a  broker,  whose  employment  was  by  parol,  does  not  bind  the  landowmer.*^ 
Though  an  owner  has  placed  land  in  a  broker's  hands  for  sale,  he  may  sell  it  him- 
self, and  is  only  liable  to  the  broker  for  his  commissions,"  and  where  the  sale  is 
negotiated  by  the  owner,  the  agent  must  prove  that  he  was  the  cause  of  the  negotia- 
tions.*" A  broker  procuring  a  customer  after  the  owner  has  sold  to  another  is  not 
entitled  to  commissions,*^  nor  is  he  ordinarily  so  entitled  if  the  sale  is  made  after 
liis  authority  is  terminated,  though  to  a  person  with  whom  he  had  negotiated,*^ 
and  unless  the  bi'oker  has  the  exclusive  right  to  sell,  he  is  not  entitled  to  commissions 


dence  to  support  the  finding-  thereon.  A 
broker  is  not  entitled  to  recover  for  merely 
inviting'  a  purchaser's  attention  to  property, 
where  the  purcnase  was  not  affected  thereby 
but  had  already  been  under  negotiation. 
Sexton  V.  Goodrich  [Wis.]  Ill  N.  W.  206. 
Brokers  in  wliose  hands  property  is  placed 
for  sale  cannot  recover  commissions  If  an- 
other broker,  to  whose  attention  they  called 
the  property,  procures  the  purchaser.  Burn- 
ham  V.  Lawson,  103  N.  Y.  S.  482.  A  broker 
who  was  called  up  by  telephone  by  inistak- 
ing  liim  for  the  owner  of  property  is  not  en- 
titled to  commissions  merely  for  making  an 
appointment  to  bring  the  owner  and  pur- 
chaser into  communication.  Shapiro  v.  Sha- 
piro. 117  App.  Div.  817,  103  N.  Y.  S.  305.  A 
broker  who  finds  a  person  who  takes  an 
option  on  land  of  his  principal  cannot  re- 
cover commissions  from  the  latter's  admin- 
istrator who  sells  the  property  to  the  same 
party  after  the  option  expires,  the  principal 
having  died  before  the  option  expired. 
Crowe  v.  Trickey,  204  U.  S.  228,  51  Law.  Ed. 
454;  Crowe  v.  Harmon,  204  U.  S.  241,  51  Law. 
Ed.   461. 

39.  Though  a  broker,  in  whose  hands  land 
is  placed  for  sale,  is  instructed  not  to  ad- 
vertise it,  he  is  entitled  to  commissions  for 
a  sale  made  through  advertising.  Maloon 
V.  Barrett,   192  Mass.   552,  78  N.  E.  560. 

40.  It  is  no  defen.se,  in  an  action  to  re- 
cover commissions  under  a  written  agree- 
ment, that  the  contract  with  the  prospective 
purchaser  was  merely  verbal.  Pope  v.  Cad- 
dell    [Ky.]    102   S.   W.    327. 

41.  Though  the  agent's  authority  gives 
him  no  right  to  make  a  contract  of  sale,  yet 
if  he  does  so  and  immediately  advises  his 
principal  thereof  and  remits  the  money  re- 
ceived the  latter,  by  expressing  his  entire 
satisfaction,  ratifies  the  contract  and  is 
bound  thereby.  Roberts  v.  Hilton  Land  Co. 
[Wash.]  88  P.  946.  In  such  case,  if  the  own- 
er inform  the  attorney  for  the  purchaser 
that  the  sale  was  authorized,  such  state- 
ment is  a  ratification  of  the  agent's  author- 
ity which  estops  the  owner  from  denying  it. 
Gregg  V.    Carey    [Cal.   App.]    88   P.    282. 

42.  Where  a  broker's  right  to  compensa- 
tion is  absolute  when  he  procures  a  contract. 
It  is  not  affected  by  the  nonperformance 
thereof.  Treck  v.  McKenna,  115  App.  Div. 
701,    101    N.    Y.    S.    317. 

43.  Young  V.  Ruhwedel,  119  Mo.  App.  231. 
96   S.  W.   228. 

44.  Woolf  V.  Sullivan,  224  111.  509,  79  N.  E. 


646.  If  a  broker  employed  to  make  a  sale 
introduces  a  purchaser,  whom  the  owner  in- 
formed that  he  could  buy  cheaper  through 
another  agency,  and  sale  is  made  through 
such  other  agencj-,  the  broker  who  intro- 
duced the  purchaser  is  entitled  to  his  com- 
missions. Gilmour  v.  Freshaur  [Mo.  App.] 
102   S.  W.   1107. 

45.  Cooper  v.  Upton  [W.  Va.]  56  &.  E.  180 
[advance  sheets  only].  A  broker  claiming 
compensation  for  securing  the  attendance  of 
the  purchaser  at  a  public  sale  must  prove 
that  he  had  some  effect  on  his  attendance. 
Perkins  v.  Underbill,   103  N.  Y.  S.   25. 

46.  EttinghofE  v.  Horowitz,  115  App.  Div. 
571,  100  N.  Y.  S.  1002.  But  if  the  broker 
procures  a  binding  contract  to  purcliase  from 
a  purchaser  able  to  comply,  he  is  not  pre- 
cluded from  recovering  his  commissions  by 
a  prior  verbal  offer  made  to  the  owner  w^hich 
was  not  binding.  Lovett  v.  Clench,  115  App. 
Div.  635,  101  N.  Y.  S.  174;  Brooke  v.  Byrnes 
[Iowa]  110  N.  W.  1028.  Where  an  owner 
after  negotiating  with  a  prospective  pur- 
chaser gives  authority  to  sell  to  a  broker, 
who  negotiates  unsuccessfully  with  the  same 
party,  and  thereafter  the  owner  revokes 
the  authority  and  sells  pursuant  to  his  orig- 
inal negotiations  with  the  purchaser,  the 
broker  is  not  entitled  to  commissions  In  the 
absence  of  fraud  by  the  owner.  Cords  v. 
Pvuth,   115   App.   Div.   568,   100   N.   Y.   S.  '1043. 

47.  Where  a  purchaser  procured  by  a 
broker  refused  the  owner's  offer  but  after- 
wards made  an  offer  to  accept  it,  which  the 
owner  then  declined,  the  broker  was  not 
entitled  to  commissions,  as  when  the  pur- 
chaser refused  the  first  offer  the  matter  was 
at  an  end.  Bailey  v.  Moorhead,  122  Mo.  App. 
268,  99  S.  W.  39.  If  a  prospective  lessor  pro- 
cured by  a  broker  fails  to  agree  with  the 
owner  and  advises  the  broker  that  negotia- 
tions are  ended,  but  some  weeks  there- 
after the  lessor  again  negotiates  with  the 
owner  and  effects  a  lease,  the  broker  is  not 
entitled  to  commissions-  in  the  absence  of 
evidence  of  bad  faith  to  defeat  his  rights 
thereto.  Arnold  v.  Woollacott  [Cal.  App.] 
S8  P.  504.  When  a  broker  failed  to  nego- 
tiate a  sale  and  the  owner  discharged  him 
in  good  faitli  and  sold  the  land  through  an- 
other broker  for  more  than  the  first  broker 
had  succeeded  in  obtaining,  such  broker  is 
not  entitled  to  commissions,  though  tlie  sale 
was  for  less  than  he  had  been  instructed  to 
sell  for.  Smith  v.  Kimball,  193  Mass.  582,  79 
N.  E.   800. 
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if  tlic  sale  was  made  by  some  one  else,  even  though  he  procure  a  purchaser.*^  But 
a  broker's  right  to  compensation  for  bringing  his  principal  and  a  purchaser  together 
is  not  defeated  by  the  principal's  assumption  of  exclusive  charge  of  subsequent  nego- 
tiations, and  concluding  them  on  different  terms.*"  An  owner  who  colludes  with 
his  broker's  agent  and  the  purchaser  to  defraud  the  broker  out  of  ]us  commissijons  ls 
liable  therefor. ^°  Though  a  purchaser  procured  by  a  broker  refuse  to  buy  at  tlie 
owner's  price,  yet  if,  during  the  continuance  of  the  broker's  contract,  the  o'svner 
sells  to  the  purchaser,  at  a  lower  figure,  he  is  liable  for  the  broker's  commissions.^^ 
Tf  an  owner  sell  to  a  purchaser  procured  by  his  broker  the  latter  is  entitled  to  com- 
pensation, whether  the  o^vner  acted  fraudulently  or  was  unaware  that  the  broker's 
efforts  induced  the  sale;  but  the  owner  may  sell  to  a  stranger  without  being  liable  to 
his  broker,  provided  he  does  not  do  so  for  the  purpose  of  defeating  the  latter's  right 
to  compensation.^^  In  case  of  the  sale  of  a  liquor  business  and  of  a  license  trans~ 
ferable  onl}^  by  order  of  court,  an  acceptance  by  a  buyer  conditioned  on  the  court's 
action  is  good.^^ 

Customer  must  &e  ready,  unlling,  and  able  to  jmrchase.^* — A  real  estate  broker 
cannot  recover  compensation  unless  he  procures  a  purchaser  ready,  willing,  and  able 
to  buy  according  to  the  terms  of  the  contract  ^'^  as  they  stood  when  the  purchaser 


48.  Questions  of  whether  broker  had  ex- 
clusive agency  and  ■whether  purchaser  was 
secured  by  him  are  for  the  jury.  Rothen- 
burger  v.  Schoniger,  30  Ky.  L.  R.  1018,  99  S. 
'W.  1150.  Where  an  owner  in  good  faith 
sells  land  listed  with  a  broker,  in  ignorance 
of  the  fact  that  the  broker  had  influenced 
the  sale,  for  less  than  the  listed  price,  he  is 
not  liable  for  the  broker's  commissions  un- 
less there  was  an  exclusive  agency.  Quist 
V.    Goodfellow,    99    Minn.    509,    110    N.    W.    65. 

49.  McMillan  v.  Beves  [C.  C.  A.]  147  F.  218; 
Jones  &  Co.  v.  Moore,  30  Ky.  L.  R.  603,  99 
S.  W.  286;  Rankin  v.  Cardillo  [Colo.]  88  P. 
170;  British-American  Land  &  Inv.  Co.  v. 
Western  Land  &  Securities  Co.,  99  Minn.  429, 
109  N.  W.  826.  Brokers  whose  contract  was 
to  find  a  purchaser  at  a  price  satisfactory 
to  their  principal  must  bring  the  seller  and 
buyer  to  an  agreement,  but  need  not  per- 
sonally conclude  the  sale  to  entitle  them- 
selves to  compensation.  Reade  v,  Haak,  147 
Mich.  42,  13  Det.  Leg.  N.  952,  110  N.  W.  130. 
Agent  procuring  purchaser  not  precluded 
from  recovering  his  commissions  by  fact  that 
owner  secretly  closed  deal  at  less  than  price 
quoted  by  agent,  if  latter  was  moving  cause 
of  sale.  Hahl  &  Co.  v.  Wickes  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  924,  97  S.  W.  838.  A 
commercial  broker  cannot  be  deprived  of  his 
commissions  by  the  fact  that  he  gave  the 
name  of  a  prospective  purchaser  to  his  prin- 
cipal, who  sent  another  agent  to  consum- 
mate the  sale,  if  but  for  his  efforts  it  would 
not  have  been  effected,  and  the  revocation 
of  his  agency  during  the  negotiations  does 
not  affect  his  rights  if  he  acted  in  good 
faith.  Southwestern  Port  Huron  Co.  v.  W^il- 
ber  [Kan.]  88  P.  892.  But  where  a  broker 
communicates  an  offer  to  his  principal  with- 
out informing  him  who  made  it,  and  the 
principal  declines  it,  the  latter  is  not  liable 
for  the  broker's  commissions,  though  he 
subsequently  sells  to  the  same  party  at  a 
larger  price.  Nance  v.  Smyth  [Tenn.j  99  S. 
W.  698.  Broker  finding  purchaser,  showing 
him  property,  negotiating  with  him,  and 
introducing  him  to  owner,  la  entitled  to  com- 
missions,   though   sale   made   by  owner  for  a 


smaller  price.     Holland  v.  Vinson  [Mo.  App] 

101  S.  W.  1131.  Broker  entitled  to  commis- 
sions where  business  was  obtained  as  a  re- 
sult of  his  efforts.  Goldmark  v.  U.  S.  Elec- 
tro-Galvanizing Co.,  104  N.  Y.  S.  696.  Con- 
tract for  "net  cash"  between  vendor  and 
vendee  of  land  does  not  preclude  vendor's 
agent,  who  procured  the  purchaser,  from 
recovering  his  agreed  compensation.  Love 
V.  Scatcherd  [C.  C.  A.]  146  F.  1.  A  broker 
who  began  negotiations  that  resulted  in  a 
sale  through  a  third  party  is  entitled  to  com- 
pensation where  the  owner  promised  it  If 
the  sale  was  effected.  Rigdon  v.  More,  22ft 
[11.  382,  80  N.  E.  901. 

50.  Knowledge  of  owner  that  agent  was 
in  broker's  service  and  that  he  violated  hia 
instructions.      Haven    v.    Tartar    [Mo.    App.] 

102  S.  W.  21. 

51.  Oliver  v.  Katz  [Wis.]   Ill  N.  W.  509. 

52.  McDonald  v.  Cabiness  [Tex.  Civ.  App.] 
17    Tex.    Ct.    Rep.    518,    98    S.   W.    943. 

53.  Black  V.  Pentony,  30  Pa.  Super.  Ct.  38. 
Principal  is  liable  for  full  commissions  if 
he  refuses  in  bad  faith  otherwise  for  nom- 
inal damages  only.  Black  v.  Pentony,  30 
Pa.    Super.    Ct.    38. 

54.  See  7  C.  L.  474. 

55.  Tracy  v.  Fobes  [Iowa]  109  N.  W.  772; 
Behrmann  v.  Marcus,  102  N.  Y.  S.  467;  Old- 
ham V.  Howser,  125  111.  App.  543;  Newman  v. 
Lumley,  125  111.  App.  382;  Packer  v.  Shep- 
pard,  127  111.  App.  598;  Dotson  v.  Mllliken, 
27  App.  D.  C.  500;  Dennis  v.  Walters,  123.111. 
App.  93;  Hough  v.  Baldwin,  53  Misc.  284,  103 
N.  Y.  S.  133;  Van  Norman  v.  Fitchette,  100 
Minn.  145,  110  N.  W.  851;  Devlin  v.  Fox,  9!) 
Minn.  520,  109  N.  W.  241;  Shanks  v.  Michael 
[Cal.  App.]  88  P.  596;  Vandercook  Co.  v.  Wil- 
mans  Co.  [Cal.  App.]  87  P.  1116;  Coon  v.  St. 
Paul  Park  Realty  Co.  [Minn.]  112  N.  W.  526; 
Wagner  v.  Norris  [Colo.]  88  P.  973;  Boyson 
V.  Frlnk,  80  Ark.  254,  96  S.  W.  1056;  North- 
western Packing  Co.  v.  Whitney  [Cal.  App.  1 
89  P.  981;  Morris  v.  Francis  [Kan.]  89  P. 
901 :  Lewis  V.  Briggs  [Ark.]  98  S.  W.  683; 
McGill  V.  Gargoula,  103  N.  Y.  S.  113;  Tebo 
V.  Mitchell  [Del.]  63  A.  327.  A  broker  em- 
ployed   to    sell    on    stipulated    terms    cannot 
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was  procured,"'^  ard  having  done  so  is  entitled  to  his  commission  unless  the  sale  is 
prevented  by  his  act.°^  If  the  owoier  contracts  with  the  offered  purchaser  he  cannot 
question  his  ability  to  perform  °^  or  the  terms  of  the  contract.^^  A  broker  employed 
to  purchase  bonds  at  a  certain  price  must  prove,  in  order  to  recover,  that  the  0A\Tier 
was  willing  to  sell  at  such  price  and  that  he  could  give  a  merchantable  title.®" 

Broker  must  act  in  good  faith  towards  principal. '^'^ — If  a  broker  acting  for  both 
parties  with  their  consent  misrepresents  facts  to  one  of  them,  he  may  be  discharged 
by  such  party  and  is  not  entitled  to  commissions,  though  the  parties  afterwards  clo^e 
the  deal.*'^  Though  an  agent  cannot  represent  both  parties  to  a  deal,  yet  an  agent 
of  a  seller  i«  not  precluded  from  recovering  his  agreed  commissions  by  the  fact  that 
he  was  manager  of  other  property  for  the  buyer,  if  he  did  not  represent  them  in  tji(^ 
purchase.®^  Mere  acquiescence  will  not  waive  rule  that  broker  cannot  act  for  both 
parties,  but  the  waiver  must  be  express.®*     An  agent  for  one  party  to  an  exchange, 


recover  for  procuring  a  purchaser  offering- 
different  terms  •which  are  not  acceptable  to 
the  owner.  Meader  v.  Brown,  116  App.  Div. 
734.  102  N.  Y.  S.  32.  Though  a  broker,  ac- 
cording to  contract,  found  a  person  agreeing 
to  exchange  land  for  his  principal's  stock  of 
goods,  he  is  not  entitled  to  commissions  if 
the  land  did  not  belong  to  the  party  pro- 
cured by  him.  Snyder  v.  Fidler  [Iowa]  112 
N.  "U'.  546.  A  broker,  in  whose  hands  prop- 
erty is  placed  for  sale  on  such  terms  as  the 
owner  and  purchaser  may  agree  upon,  is  not 
entitled  to  commissions  for  merely  pro- 
ducing a  party  ready,  willing,  and  able  to 
take  an  option  to  purchase  on  terms  not 
acceptable  to  the  owner.  Fox  v.  Denar-go 
Land  Co.  [Colo.]  86  P.  344.  While  an  owner 
of  land  and  a  prospective  purchaser,  pro- 
cured by  the  owner's  broker,  are  negotiating 
for  a  written  contract,  either  may  withdraw 
any  oral  proposition  made  without  the  own- 
er becoming  liable  for  the  broker's  commis- 
sions, wliere  the  parties  finally  fail  to  agree. 
Id.  The  fact  that  a  purchaser  procured  by 
the  broker  could  not  make  the  required  cash 
payment  for  seven  months  and  only  then  by 
money  expected  to  be  realized  from  sales  of 
part  of  the  land  does  not  show  the  pur- 
chaser's financial  ability  to  buy.  Id.  A 
broker  is  not  entitled  to  compensation  where 
an  exchange  of  property,  which  he  negotia- 
ated  for,  was  not  effected  by  reason  of  de- 
fective title  in  the  party  secured  by  him. 
Keating  v.  Haley,  147  Mich.  279,  13  Det.  Leg. 
X.  1035,  110  N.  V7.  943.  If  brokers  merely 
request  the  owner  of  property  who  lived  in 
another  city  to  come  to  their  office  to  meet 
a  purchaser,  there  is  no  production  of  a 
purchaser  entitling  them  to  compensation, 
as  it  is  their  duty  to  produce  the  purchaser 
to  him.  Lotz  v.  Levy,  104  N.  T.  S.  1058. 
Where  the  purchaser  procured  by  a  broker 
is  unable  to  pay  for  the  property  and  the 
contract  is  canceled,  the  broker  is  not  en- 
titled to  compensation,  though  part  of  the 
price  was  paid.  Riggs  v.  TurnbuU  [Md.]  66 
A.  13.  But  an  agent  securing  a  purchaser 
ready,  willing,  and  able  to  buy  is  entitled 
to  his  commissions,  though  the  owner  did 
not  furnish  him  with  terms,  if  the  owner 
and  purchaser  agree  upon  tliem.  Frost  v. 
Houx  [Wyo.]  89  P.  568.  An  owner  who  re- 
fuses to  deliver  a  deed,  making  him  respon- 
sible for  a  sewer  tax  for  which  he  is  not 
liable,  is  not  bound  for  broker's  commis- 
sions. Mercantile  Tnast  Co.  v.  Wiggemen,  119 
Mo.  App.  56,  96  S.  W^ .  293.  Where  a  pros- 
pective  purchaser  procured   by  a  broker   in- 


sists on  conditions,  which  the  vendor  did  not 
agree  to  and  cannot  or  will  not  comply  with, 
the  broker  is  not  entitled  to  compensation. 
Ward  V.  Kennedy,  101  N.  Y.  S.  524.  A  broker 
is  not  entitled  to  compensation  for  procur- 
ing a  purcliaser,  who  does  not  sign  a  con- 
tract to  buy  and  who  refused  to  accept  a 
deed.       Kampf  v.  Dreyer,  103  N.  Y.  S.  962. 

66.  If  an  owner  agreeing  to  sell  for  a 
certain  price  subject  to  change  does  not 
change  until  after  the  sale  was  negotiated, 
he  is  liable  for  his  broker's  commissions. 
Warren  Com.  &  Inv.  Co.  v.  Hull  Real  Estate 
Co.,  120  Mo.  App.  432,  96  S.  W.  1038.  But  an 
owner  agreeing  to  pay  his  broker  "when  the 
title  is  passed"  is  not  liable  for  commissions 
if  the  title  never  passed  because  of  defects 
therein.  Couper  v.  O'Neill,  53  Misc.  319,  103 
N.    Y.    S.    122. 

57.  An  owner  having  come  to  terms  with 
a  purchaser  procured  by  his  agent,  knowing 
his  financial  ability,  cannot  object,  in  a  suit 
for  commissions,  tliat  the  purchaser  was  not 
able  to  buy.  Lenschner  v.  Patrick  [Tex.  Civ. 
App.]    103    S.   W.    664. 

58.  A  real  estate  agent  who  by  recording 
his  contract  for  commissions  clouds  the  title 
to  the  land  so  as  to  justify  the  purchaser  in 
refusing  to  complete  the  sale  deprives  him  of 
his  right  to  commissions.  Woolf  v.  Sullivan, 
224  111.  509,  79  N.  E.  646.  Where  owner 
makes  no  question  of  purchaser's  ability  at 
the  time  he  is  offered,  the  burden  is  on  him 
in  action  by  the  broker  to  show  want  of  abil- 
ity.     Dotson   v.    Milliken,    27    App.    D.    C.    500. 

59.  If  the  owner  voluntarily  conveys  the 
land  to  the  purchaser  procured  by  the  agent, 
it  is  conclusive  proof  that  the  price  was  sat- 
isfactory. Cooper  V.  Upton  [W.  Va.]  56  S. 
E.  180   [ach-ance  sheets  only]. 

60.  Anderson  v.  Johnson  [N.  D.]  112  X. 
W.    139. 

61.  See  7  C.  L.   476. 

62.  Attempt  to  mislead  question  for  jury. 
Instructions.  Featherston  v.  Trone  [Ark.] 
102   S.   '^".   196. 

63.  Neither  party  defrauded  and  no  dual 
agency.  Owen  v.  Matthews,  123  Mo.  App 
463,  100  S.  W,  492.  A  broker  contracting  for 
all  over  a  fixed  price  that  he  might  get  for 
land  and  a  certain  sum  in  addition,  does  not 
forfeit  his  right  to  compensation,  does  not 
by  refusing  to  state  what  he  got  for  the 
land,  or  by  stating  that  he  only  got  the 
minimum  price.  Fulton  v.  Walters,  216  Pa. 
56,    64   A.   860. 

64.  Evans  v.  Rockett,  32  Pa.  Super.  Ct. 
365. 
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having  a  discretion  as  to  the  vahiation  to  be  placed  on  his  principal's  proljieriy, 
cannot  recover  for  coniniissions  if  he  and  the  agent  for  the  other  party  agree  to 
pool  and  divide  their  commissions  which  were  based  on  the  valnations.*'^ 

Procuring  loan.^^ — A  broker  employed  to  procure  a  loan  cannot  recover  for 
securing  an  offer  to  lend  which  does  not  comply  with  the  terms  of  the  application."' 
Necessity  of  hrol-er's  contract  being  in  ivrlling  ^^  is  elsewhere  treated.'''^ 
Amount  of  commissions  and  measure  of  recoven/  for  serrices.'^'* — The  amount 
of  a  Ijrokers  compensation  is  usually  dependent  upon  the  terms  of  his  contract,'' 
and  in  the  absence  of  an  express  agreement  as  to  the  compensation  of  a  broker  for 
nuiking  a  sale  he  is  entitled  to  a  reasonable  compensation  measured  by  the  customai.v 
charge  for  making  such  sales,'-  but  where  a  usage  or  custom  is  relied  on  to  fix  n 
broker's  compensation,  it  must  be  shown  to  be  uniform  and  notorious  as  regulating 
the  amount  in  the  particular  class  of  transactions.'"  The  recovery  of  compensation 
by  a  broker  from  his  principal  for  breach  of  contract  must  be  confined  to  the  ac- 
tual loss  thereby  occasioned.'*  A  settlement  of  a  broker's  compensation  induced 
l)y  fraud  on  the  part  of  the  principal  does  not  preclude  the  broker  from  recovering 
his  just  commissions."  The  amount  of  a  mortgage  on  land  must  be  taken  into 
consideration  as  part  of  the  purchase  pi-ice,  in  determining  a  broker's  commissions 
for  making  the  sale,  if  such  mortgage  continues  on  the  land.'*^  Usually  a  lu'okei- 
js  entitled  to  his  commissions  for  a  sale  of  land  out  of  the  first  payment  thereon. '' 


65.  Quinn  v.  Burton   [Mass.]   81  N.  B.  25. 

66.  See  7  C.  L.   477. 

67.  Kronenberg-er  v.  Teschemacher,  52 
Misc.  1.30,  101  N.  Y.  S.  764.  But  a  broker  em- 
ployed to  procure  a  party  agreeing  to  lend 
is  entitled  to  his  compensation  when  he  se- 
cures an  agreement  to  lend  and  his  right  is 
not  affected  by  the  failure  of  either  party 
to  comply  witla  such  agreement.  Perry  v. 
Bates,   115  App.  Div.   337,   100  N.  Y.   S.   881. 

68.  See  7  C.  L.   477. 

69.  See  Frauds,  Statute  of,  §  6,  7  C.  L. 
1829. 

70.  See  7  C.  L.   477. 

71.  Under  contract  stipulating  that  own- 
er shall  receive  a  certain  net  price  and  any 
balance  to  belong  to  broker  as  his  compen- 
sation, latter  must  show  tliat  former  re- 
ceived part  of  balance  belonging  to  broker. 
Lewis  V.  Briggs  [Ark.]  98  S.  W.  683.  Under 
an  agreement  whereby  one  party  was  to 
have  an  agreed  commission  out  of  the  pro- 
ceeds of  a  sale,  charge  for  traveling  ex- 
penses and  a  subagent's  fees  would  be  in- 
cluded in  the  commission.  Lyttle  v.  Gold- 
berg [Wis.]  Ill  N.  W.  718.  A  broker  who, 
having  agreed  with  an  owner  to  divide  all 
they  could  get  for  land  above  a  fixed  price, 
sells  for  the  owner's  executor  at  a  price 
which  left  nothing  to  be  divided  under  his 
agreement  with  the  owner  cannot  collect 
commissions  from  the  executor.  In  re 
French's  Estate,  101  N.  Y.  S.  734.  Where, 
with  the  consent  of  his  principal,  a  broker 
secures  the  assistance  of  a  third  party  agree- 
ing to  div^ide  with  him  his  compensation, 
which  was  to  be  all  over  a  fixed  price,  and 
they  sold  part  of  the  land  for  more  tlian  the 
fixed  price,  and  the  owner  paid  the  broker 
his  compensation  in  fuH,  held  that,  though 
the  third  party  was  entitled  to  one-half  of 
the  unsold  land,  he  could  not  recover  from 
the  owner  any  portion  released  to  him  by 
the  broker.  Ewart  v.  Young,  119  Mo.  App. 
4S3,  96  S.  W.   420.     Wh'-re  a  party,   who  con- 


tracted to  pay  a  broker  wlio  negotiated  the 
purchasing  of  land  one-third  of  the  profits 
to  be  divided  from  a  subsequent  sale  thereof, 
dies  before  such  subsequent  sale  was  made, 
no  time  for  wliich  was  fixed,  the  broker  is 
entitled  to  recover  one-third  the  value  of  the 
land  after  deducting  tlie  purchase  price, 
taxes,  and  interest.  Kauffman  v.  Baillie 
[Wash.]  89  P.  548.  Where  petition  alleged 
that  broker  was  entitled  to  commission  if 
he  sold  for  a  certain  price,  and  evidence 
showed  tliat  lie  sold  for  a  larger  price,  an 
instruction  submitting  the  case  as  stated 
in  petition,  does  not  prejudice  defendant. 
Gaume  v.  Hargan,  122  Mo.  App.  700,  99  S. 
W.    457. 

72.  Jones  &  Co.  v.  Moore,  30  Ky.  L.  U.  603. 
99   S.   W.   286. 

73.  A  leasehold  sale  does  not  entitle  the 
broker  to  as  much  compensation  as  a  fee, 
and  a  custom  allowing  equal  compensation 
must  be  of  such  notoriety  that  tlie  owner 
must  be  presumed  to  liave  known  of  and  ex- 
pected to  be  bound  by  it.  Groscup  v.  Dow- 
ney  [Md.]   65  A.  930. 

74.  Where  a  broker  employed  to  procure 
a  loan  sues  for  breach  of  contract,  the  de- 
fendant may  prove  as  an  offset  that  the 
broker  had  agreed  to  pay  the  lender  a  part 
of  his  commissions.  Finch  v.  Pierce,  53 
Misc.  554,  103  N.  Y.  S.  765.  A  broker  who 
sells  stock,  the  price  of  which  is  compromised 
by  his  principal  with  his  acquiescense.  can 
only  recover  commissions  on  tlie  amount  of 
the  actual  sale.  Bauersmith  v.  Extreme  Gold 
Min.  &  Mill.  Co.,   146  F.  95. 

75.  Owner  rejected  offer  of  purchaser 
made  through  broker,  paid  latter  a  nominal 
sum,  then  personally  sold  to  same  party 
procured  by  the  broker.  Bowe  v.  Gage 
[Wis.]    112   N.   W.   469. 

76.  Hobart  v.  Stewart,  99  Minn.  394,  109 
N.    W.    704. 

77.  Young  v.  Kulnvedel,  119  Mo.  App.  231. 
96    S.    W.    228. 
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Actions  to  recover  comm{ssio7is.'^  Pleading.'^ — The  complaint  must  allege  a 
valid  contract ««  and  full  ^^  and  timely  ^-  performance.  A  material  variance  between 
the  pleading  and  proof  is  fatal.^=*  The  defendant  may,  under  a  general  denial,  prove 
a  different  contract  than  that  claimed  by  the  broker  and  a  nonperformance  thereof 
by  the  latter.^*  A  defense  that  a  brokerage  contract  was  not  in  writing  as  required 
l)y  statute  cannot  be  especially  pleaded  where  its  invalidity  does  not  appear  on  the 
face  of  the  complaint.^^  An  answer  in  an  action  'to  recover  commissions,  which 
alleges  that  the  sale  was  not  consummated,  states  no  defense,  as  such  failure  may 
have  resulted  from  the  defendant's  fault.^**  Where  two  brokers  claim  commission 
the  defendant  may  interplead,^"  or  answer  alleging  payment  to  one.*'* 

Evidence  and  burden  of  proof. ^^ — In  actions  to  recover  commissions  the  gen- 
eral rules  of  evidence  control  as  to  opinion.^^  hearsay,^^  self-serving  declarations,"- 
offers  of  compromise,'*''  iinpeachment,''*  and  relevancy  ^^  or  irrelevancv.^®     Where  a 


7S.     See   7  C.  L.   47  7. 

79.      See   7   C.   L.    47S. 

SO.  A  petition  alleging  that  each  of  two 
defendants  gave  plaintiff  the  price  and  terms 
of  property  for  sale  sufRcientlj'  charges  a 
contract  on  part  of  each  authorizing  re- 
covery on  proof  that  either  made  such  con- 
tract. Failure  of  defendant  to  object  on  ap- 
peal. McDonald  v.  Cabiness  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  518,  98  S.  V^'.  943.  A  petition 
for  the  recovery  of  compensation,  which  on 
its  face  discloses  that  the  brokerage  con- 
tract was  not  in  writing.  Real  estate 
brokers  contract  in  Nebraska  as  required 
by  statute,  is  demurrable.  Smith  v.  Aultz 
[Neb.]    110   N.  W.   1015. 

81.  A  complaint  alleging  the  broker's  em- 
ployment, his  compliance  therewith  by  pro- 
curing a  purchaser  ready,  willing  and  able 
to  buy  on  the  owner's  terms,  and  refusal 
by  the  latter  to  consummate  the  sale,  is 
-sufficient.  Stephens  v.  Bailey  [Ala.]  42  So. 
740;  Remple  v.  Hopkins.  101  Minn.  3,  111  N. 
T\^.  385.  .Sufficiency  of  petition  by  one  of  two 
brokers  against  principal.  .Sain  v.  Roonej- 
[Mo.  App.]    101   S.  W.   1127. 

S2.  When  time  is  of  the  e.ssence  of  a 
brokerage  contract,  an  extension  thereof 
must  be  pleaded  in  order  that  it  may  be 
proved.  Leuschner  v.  Patrick  [Tex.  Civ. 
App.]    103   S.   ■^'.   664. 

8.3.  Steere  v.  Gingery  [S.  D.]  110  N.  W.  774. 
Immaterial  variance.  Richards  v.  Richman 
[Del.]  64  A.  238.  There  can  be  no  recovery, 
under  an  allegation  of  special  contract,  on 
an  agency  implied  from  acceptance  of  the 
agen<^s'  services.  Ba»sford  v.  West  [Mo. 
App.]  101  S.  W.  610.  Recovery  under  special 
contract  from  both  seller  and  buyer.  Rule 
of  quantum  meruit  inapplicable.  Brunson  v. 
Blair  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  926, 
97   S.   W.    337. 

84.  Harris  v.  Moore  [Iowa]   112  N.  W.  163. 

85.  Strunski  v.  Geiger.  52  Misc.  134,  101 
N.   Y.   S.    786. 

86.  Atterbury  v.  Hopkins,  122  Mo.  App. 
172,   99  S.  W.   11. 

87.  Right  of  defendant  in  suit  by  broker 
for  commissions  to  interplead  that  another 
broker  claimed  to  have  been  procuring  cause 
of  sale.  Rogers  v.  Picken  Realty  Co.,  105 
N.   Y.   S.    281. 

88.  In  a  suit  for  commissions  by  one  of 
two  brokers,  the  answer  of  defendant  that 
he  had  paid  one  of  them  is  sufficient  to  put 
the  question  of  their  partnership  in  issue. 
Sain  v.  Rooney   [Mo.  App.]    101   S.   W.   1127. 


89.  See  7  C.  L.   478. 

90.  It  is  an  incompetent  question  to  ask 
a  broker  as  to  whether  he  "had  found  a  pur- 
chaser ready,  willing,  and  able  to  buy,"  as 
it  calls  for  his  opinion.  Northwestern  Pack- 
ing Co.  v.  V\"hitney    [Cal.  App.]    89  P.   981. 

91.  In  action  against  husband  for  sale  of 
wife's  land,  evidence  that  a  thii-d  party  told 
defendant  that  plaintiff  tried  to  sell  at  a 
profit  is  inadmissible,  as  is  also  conversa- 
tion between  the  wife  and  the  purchaser 
Green   v.   Brady    [Ala  ]    44   So.   408. 

92.  In  suit  by  broker  seller  cannot  show 
that  he  notified  purchaser  that  he  would 
only  deal  with  him  directly,  such  evidence 
being  a  self-serving  declaration, — nor  is  no- 
tification of  purchaser  by  broker  that  he  and 
seller  would  call  and  close  the  deal  ad- 
missible to  show  authority  but  only  on  issue 
of  whether  broker's  efforts  procured  sale. 
Ross  V.  Moskowitz   [Tex.]    100  S.  "U'.   768. 

93.  Offer  of  compromise  inadmissible  in 
action  to  recover  commissions.  Hurst  v.  Wil- 
liams   [Ky.]    102   S.  W.   1176. 

94.  Admissibility  of  evidence  to  contradict 
defendant's  denial  "of  liaving  put  property  in 
anybody's  hands  for  sale.  Bluestein  v.  Col- 
lins   [Tex.  Civ.   App.]    103   S.  W.   687. 

95.  In  action  for  commissions,  broker  may 
prove  that  land  had  been  listed  by  him  for 
two  years  and  that  the  purchaser  had  been 
informed  of  it  ff-oni  that  source,  where  the 
purchaser  testifies  that  he  bought  on  his 
own  initiative.  Ryan  v.  Page  [Iowa]  111 
N.  W.  405.  In  suit  for  negotiating  a  pur- 
chase of  land,  which  defendant  refused  to 
consummate,  broker  may  prove  a  deed,  re- 
ceipt, and  tender  purporting  to  be  made  by 
the  owner.  Hanna  v.  Espalla  [Ala.]  42  So. 
443. 

96.  Evidence  that  owner  asked  and  ob- 
tained advice  as  to  proposition  of  prospec- 
tive purchaser  is  not  admissible  in  suit  for 
commissions.  Teuschner  v.  Patrick  [Tex. 
Civ.  App.]  103  S.  ^^  664.  Admissibility  of 
evidence,  in  suit  for  commissions,  as  to  ar- 
rangements made  by  purchaser  to  procure 
funds,  and  as  to  what  occurred  between 
broker  and  third  party  as  to  drawing  deed. 
Id.  In  suit  by  broker  against  owner 
for  commissions  for  procuring  a  contract  to 
purchase,  evidence  as  to  the  purchaser's 
financial  ability  is  inadmissible  in  the  ab- 
sense  of  allegation  or  proof  that  plaintiff 
induced  defendant  to  execute  the  contract 
by  misrepresentations.  Fleet  v.  Barker,  104 
N.    Y.    S.    940.      Admissibility    of    son's    testi- 
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brokers  ccmniission  is  fixed  by  contrael,  evidenec  is  iiiadmissihlo  to  show  what  waa 
a  reasonable  commission.*''  In  an  action  for  broker's  commissions  parol  evidence 
is  admissible  to  sl^ow  whether  the  broker  was  agent  of  the  seller  or  of  the  buyer, 
where  the  terms  of  the  written  contract  are  ambiguous.^*  Tlic  fact  that  a  conti'act 
to  pay  a  broker  commissions  for  a  sale  of  laud  is  not  signed  by  the  broker  but  only 
by  the  owner  does  not  render  it  inadmissible  in  evidence  in  a  suit  by  the  broker 
thereon.-'''  The  burden  of  proving  his  contract  is  on  the  plaintiff  in  a  suit  for 
commissions,""  but  the  burden  of  showing  a  defense  is  on  the  defendant,  as  in  other 
contractual  actions."^ 

Questions  for  jurij?^- — The  emplovment  of  a  broker  is  usually  a  question  of 
fact  for  the  jury's  determination."" 


BUII.DIXG    AND    CONSTRUCTION   CONTRACTS. 


§  1.  The  Contract;  Suflicieiicy  and  Inter- 
Iiretation    (•I24>. 

§   a.      Performance        of        Contract        (426). 

Architects  (427).  ImpossibiUty  of  Perform- 
ance (427).  Destruction  of  Subject-Matter 
(428). 

§  3.  Modification  of  Contract,  and  Changes 
In    Plans    and    Specifications     (429). 

8  4.      Extra   ^Vork    (429). 

§   5.      Delay    in    Perforiiinucc    (429). 

§  it,  Terniination  or  Cancellation  of  Con- 
tract   (431). 


§  7.  Completion  by  Oivner  or  Third  Per- 
son  (531  >. 

§  8.  Architect's  and  Other  Certificates  of 
Performance,  and  Arbitration  of  Dl»iiiites 
(432). 

§   9.     Acceptance    (434). 

8   10.      Payment     (434  >. 

§   11.      Subcontracts    (434). 

§   12.      Bonds   (43.'). 

g   13.     Remedies  and   Procedure    (437). 


blatters  common  to  all  contracts,^  and  those  peculiar  to  contracts  for  public 
works,^  are  elsewhere  treated,  and  a  separate  article  deals  with  mechanics'  liens.^ 

§  1.  The  contract;  sufficiency  and  inicrpretaiion} — The  usual  rules  as  to  offer 
and  acceptance,^  form,®  consideration,'^  and  validity,^  apply.     The  contract  as  finally 


mony  that  lie  represented  his  mother,  the  | 
owner,  in  contract  to  pay  broker's  commis-  ] 
sions  for  making-  lease.  Colloty  v.  Schuman 
[N.  J.  La-w]  66  A.  933.  Admissibility  of  evi- 
dence to  show  ratification  by  corporation  of 
broker's  employment.  Peach  River  Lumber 
Co.  V.  Ayers  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Hep.    684,    91    S.    W.    387. 

97.  Hanna  v.   Espalla    [Ala.]    42   So.   443. 

98.  Purchaser  wrote  agent  that  he  would 
pay  a  certain  sum  for  property  and  a  fixed 
commission  on  the  sale.  Hanna  v.  Espalla 
[Ala.]    42   So.    443. 

99.  Kepner  v.  Ford   [N.  D.]   Ill  N.  W.  619. 

100.  Sufficiency  of  proof  of  contract  to 
justify  denial  of  motion  for  nonsuit.  Colloty 
v.   Schuman    [N.  J.  Law]   66  A.  933. 

101.  In  an  action  by  stockbrokers  to  re- 
cover for  stocks  purchased  for  defendant, 
the  burden  of  proving  that  it  was  a  gambl- 
ing contract  is  on  the  defendant.  King  v. 
Zell    [Md.]    66   A.   279. 

102.  See  7  C.  L.  480. 

103.  Stephens  v.  Bailoy  [Ala.]  42  So. 
740.  Evidence  requiring  the  question  of 
broker's  employment  to  be  submitted  to 
jury.  Tieck  v.  McKenna,  115  App.  Div.  701, 
101  N.  Y.  S.  317.  In  an  action  by  a  stock- 
broker against  his  customer,  the  question  of 
whether  tlie  former  had  rendered  a  stated 
account  to  the  latter  is  for  the  jury.  Suffi- 
ciency of  evidence  to  justify  finding  tliat 
broker  was  unautliorizod  to  act  for  defendant. 
Little  &  Hays  Inv.  Co.  v.  Pigg,  29  Ky.  L.  R. 
809,  96  S.  W.  455.  Issue  as  to  which  of  two 
brokers  entitled  to  commission.  Painter  v. 
Kilgore    [Tex.    Civ.    App.]    101    S.    W.    809.    An 


instruction  assuming  a  finding  in  a  suit  for 
commissions  in  improper.  Green  v.  Brady 
[Ala.]    44    So.    408. 

1.  See  Contracts,  7  C.  L.   761. 

2.  See   Public  Contracts,   8  C.   L.   1473. 

3.  See  Mechanics'  Liens,  8  C.  L.  954. 

4.  See  7   C.   L.   481. 

5.  Contract  to  furnish  marble  sent  to  a 
contractor  for  signature  and  signed  by  him 
is  complete  without  notifying  the  other 
party.  Stannard  v.  Reid  Co.,  103  N.  Y.  S.  521. 
Wliere  building  materials  are  ordered  on 
condition  that  they  are  not  to  be  shipped 
until  ordered,  an  order  not  to  ship  them 
given  within  a  reasonable  time  counter- 
mands the  order.  Stainbach  v.  Henderson. 
79  Ark.  176,  95  S.  W.  786.  Where  a  con- 
tractor submitted  the  two  lowest  bids  for  tlie 
construction  of  a  bridge  to  be  either  of  four 
or  five  spans,  Ijut  tlie  question  which  it  was 
to  be  had  not  been  settled,  he  may  with- 
draw Ills  offer  although  he  was  notified  that 
his  bid  was  accepted  conditioned  upon  leav^■ 
to  issue  bonds.  Northeastern  Const.  Co.  v. 
North    Hampstead,    105    N.    Y.    S.    581. 

6.  A  building  contract  requiring  tlie  con- 
struction of  a  building  conformable  to  plans 
aud  specifications  annexed  and  signed  by  thf 
parties  was  full>'  s.ati.'^fied  by  pages  of  speci- 
fications and  plans  annexed  to  the  contract 
and  signed  on  the  last  page  by  the  parties, 
l)oing  in  effect  one  document.  Howe  v. 
Sclunidt  [Cal.]  90  P.  1056.  Where  a  written 
draft  not  sijs^ned  by  the  parties  is  frequently 
refe)-red  to  in  their  dealings  as  their  con, 
tract,  it  should  be  considered  as  though  exe- 
cuted.     Roberts,    Johnson    &    Rand    Slioe    Co. 
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executed  determines  the  rights  of  the  parties/  and  although  an  accepted  proposal  ia 
for  the  entire  work,  if  the  bidder  thereafter  enters  into  a  formal  contract  severing 
the  work  he  is  bound  thereby.'^ 

•  Inlerprelation.^''— As  in  the  case  of  all  other  contracts,  the  intention  of  the 
parties  gatliered  from  the  whole  instrument  must  control/^  and  contracts  will  be 
constraed  as  they  were  understood  and  acted  upon  by  the  parties  thereto.'^^     The 


V.  Westinghouse  Elec.   &  Mfg.  Co.    [C.  C.  A.] 
143  F.   218. 

7.  "U'here  contractor  refused  to  continue 
his  contract  as  tlie  price  would  not  compen- 
sate him  and  a  new  contract  was  drawn  up 
naming"  a  different  basis  for  payment,  there 
is  a  consideration  for  tlie  new  contract. 
Scanlon  v.  Northv.rood,  147  Mich.  139,  13  Det. 
Leg.  X.  1013,  110  N.  W.  493.  The  promise 
b>'  the  owner  to  pay  a  subcontractor's  lien 
is  a  consideration  for  the  subcontractor's 
agreement  not  to  file  a  lien.  Harness  v. 
AIcKee-Brown  Lumber  Co.,  17  Okl.  624,  89  P. 
1020. 

8.  Contract  to  build  ice  houses  at  a  cer- 
tain price,  which  price  was  raised  by  the 
managers  of  the  two  parties  with  the  under- 
standing that  they  divide  the  increase  among 
themselves,  in^'alid.  Standard  Lumber  Co. 
V.  Butler  Ice  Co.  [C.  C.  A.]  146  F.  359.  Con- 
tract to  build  a  roof  with  a  pitcli  of  thirty 
degrees  when  statute  prohibited  a  pitch  of 
more  than  twenty  degrees.  Eastern  Ex- 
panded Metal  Co.  v.  Webb  Granite  &  Const. 
Co.  [Mass.]  81  N.  E.  251.  Where  original 
contract  was  illegal  in  that  the  price  stipu- 
lated was  in  fraud  of  one  of  the  parties, 
no  recovery  could  be  had  for  extra  work 
done  under  the  contract.  Standard  Lumber 
Co.  V.  Butler  Ice  Co  [C.  C.  A.]  146  F.  359. 
So  long  as  a  contract  not  involving  moral 
turpitude  illegal  in  part  remains  unexecuted 
in  that  part  which  the  law  forbids,  either 
party  may  disaffirm  it  on  account  of  its  ille- 
gality and  recover  money  or  property  ad- 
vanced under  it.  Contractor  refused  to  con- 
struct roof  on  building  according  to  speci- 
fications which  required  a  pitch  prohibited 
by  statute.  Eastern  Expanded  Metal  Co.  v. 
Webb  Granite  &  Const.  Co.  [Mass.]  81  N.  E. 
251. 

!».  Where  plans  are  changed  after  pre- 
liminary agreement  but  before  execution  of 
formal  contract,  and  bidder  makes  no  ob- 
j'-ction  thereto,  hi^  cannot  recover  damages. 
Sanger  v.  U.  S.,   40  Ct.  CI.  47. 

10.  Sanger  v.  U.  S.,  40  Ct.  CI.  47. 

11.  See  7   C.  L.    481. 

12.  There  w^as  no  specific  clause  in  a  con- 
tract that  arcliUeots  were  constituted  final 
.liidg-es  in  all  matters  but  such  a  power  might 
be  construed  from  a  consideration  of  the 
whole  instrument.  Andrew  Lohr  Bottling 
Co.  V.  Ferguson.  223  111.  88,  79  N.  E.  35.  Con- 
tract providing  that  none  of  the  architect's 
certificates  should  be  conclusive  evidence  of 
performance  except  the  final  one,  held  to 
make  the  final  one  conclusive.  Carnegie 
Public  Library  Ass'n  v.  Harris  [Tex.  Civ. 
App.]    07    S.   W.    520. 

IIlu.s.tratiou  of  interpretation  of  particular 
contracts:  Contract  to  build  butter  factory 
by  subscription.  Sager  v.  Gonnermann,  50 
Misc.  500.  100  N.  Y.  S.  406.  Two  different 
provisions  in  the  same  contract  as  to  how 
extras  were  to  be  provided  for.  McLaughlin 
V.   Bayonne    [N.    J.   Law]    66   A.    1070. 

Delivery  of  material  before  working  hours 


of  day  following,  time  limit  set  in  contract  is 
sufficient.  New  Jersey  Co.  v.  Nathaniel  Wise 
Co.,  105  N.  Y.  S.  231.  Evidence  considered 
in  an  action  on  a  contract  for  excavation  and 
held  not  to  show  that  time  was  of  the  es- 
sence of  the  contract.  Cleveland,  etc.  R.  Co. 
V.  Scott  [Ind.  App.]  79  N.  E.  226.  "Erected" 
held  to  mean  "completed"  for  purposes  of 
time  limit.  Hartrath  v.  Holsman,  127  111. 
App.  560.  Upon  revocation  of  the  contract 
it  was  provided  that  the  municipality  might 
recover  damages  determined  by  the  architect 
and  also  a  clause  provided  for  a  certain 
sum  as  liquidated  damages.  Intention  held 
to  be  that  only  one  of  the  remedies  should 
be  availed  of.  City  of  New  Haven  v.  Na- 
tional Steam  Economizer  Co.,  79  Conn.  482, 
65  A.  959.  In  the  absence  of  an  express  war- 
ranty that  the  plans  are  sufficient,  their  suf- 
ficiency should  not  be  implied  unless  there 
is  the  clearest  reason  for  it.  American  Sur- 
ety Co.  v.  Sau  Antonio  Loan  &  Trust  Co. 
[Tex.  Civ.  App.]  98  S.  W.  387.  The  language 
of  a  contract  for  drilling  for  gas  and  oil  will 
be  given  its  commonly  understood  meaning 
where  no  reason  for  the  contrary  appears. 
Contract  to  drill  to  a  certain  depth  in  a 
workmanlike  manner  at  one  dollar  per  foot. 
Collier  v.  Munger  [Kan.]  89  P.  1011.  Where 
a  contract  for  construction  of  sewers  pro- 
vides that  the  contractor  shall  take  care  of 
all  water  flowing  in,  the  contractor  cannot 
recover  damages  because  of  -water  flowing 
into  his  trenches  from  tributary  sewers  of 
the  existence  of  which  he  knew  at  the  time 
of  contracting.  Leahy  v.  New  York,  116  App. 
Div.  442,  101  N.  Y.  S.  936.  In  excavation 
contract  silt  held  foreign  substance  and  not 
part  of  the  excavated  material.  San  Fran- 
cisco Bridge  Co.  v.  U.  S.,  40  Ct.  CI.  139. 
Where  a  contractor  agrees  to  provide  sprink- 
ling system  for  factory,  the  title  to  all  ma- 
terial to  be  in  him  until  paid  for  with  a 
right  to  remove  if  payment  not  made,  the 
owner  of  the  factory  is  liable  for  the  loss 
by  flre  of  so  much  of  the  system  as  has  been 
installed  although  attached  to  the  buildings. 
Schaeffer  Piano  Mfg.  Co.  v.  National  Fire 
Extinguisher  Co    [C.   C.   A.]    148   F.    159. 

13.  School  Dist.  of  South  Omaha  v.  Davis 
[Neb.]  107  N.  W.  842.  Arbitration  clause. 
Roberts,  Johnson  &  Rand  Shoe  Co.  v.  West- 
inghouse  Elec.  &  Mfg.  Co.  [C.  C.  A.]  143  F. 
218.  Where  a  contract  for  a  building  is  am- 
biguous in  a  certain  part  referring  to  orna- 
mental iron  ^vork  and  the  contractor  writes 
to  the  owner  his  interpretation  of  it  to 
which  letter  he  receives  no  reply,  the  con- 
tractor has  a  right  to  assume  that  his  con- 
struction has  been  assented  to  and  the  courts 
will  so  enforce  it  if  possible  to  do  so  without 
making  a  new  contract.  Snead  &  Co.  Iron 
"^^orks  v.  Merchants'  Loan  &  Trust  Co.,  225 
III.  442,  80  N.  E.  237.  Contractors  during  ex- 
cavations for  a  road  bed  made  no  measure- 
ments themselves  but  relied  upon  the  meas- 
urement of  the  railroad  engineers  and  re- 
ceived   payments    based    on    these    measure- 
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situation  of  the  parties  at  the  time  the  contract  was  entered  into  is  one  of  tlie  nmsr 
satisfactory  tests  in  construing  a  contract.^*  Express  terms  cannot  be  varied  hy 
evidence  showing  custom  or  nsage.^^  The  construction  of  an  amljiguous  MTitt-w 
contract  is  for  the  jurv.^" 

Fraud,  misreprcseniations.  and  niistal-e,^'  are  elsewhere  treated. 

§  2.  Performance  of  contract}^ — The  contractor  in  the  performance  of  his 
contract  is  bound  to  exercise  the  ordinary  care  and  skill  of  the  business  and  is  liable 
to  the  owner  ^''  and  to  third  persons  for  negligence. -*'  Performance  must  he  accord- 
ing to  the  contract  and  nothing  beyond  it  can  be  required  of  the  contractor  -^  ex- 
cept by  way  of  extra  work,--  but  material  furnished  may  be  required  to  conform 
to  the  contract  though  it  cannot  be  accomplished  with  the  tools  specified  in  the 
contract.-^  liiteral  compliance  with  the  terms  of  a  contract  is  not  essential  to  a 
recovery  under  the  contract  if  there  has  been  substantial  performance  of  the  eon- 
tract  in  its  material  parts  made  in  good  faith,-*  but  deductions  must  lie  made  from 


ments.  This  clearly  .'^hows  an  intent  to  be 
bound  by  a  stipulation  that  the  railway  en- 
gineers' estimates  should  be  final  although 
not  expressly  made  a  part  of  the  original 
contract.  Cook  v.  Foley  [C.  C.  A.]  152  F.  41. 
Parties  construed  contract  as  making  archi- 
tects final  judges  of  all  matters.  Andrew 
Lohr  Bottling  Co.  v.  Ferguson,  223  111.  88,  79 
N.  E.  35.  Time  of  payment  indefinite  but 
construed  to  be  upon  certain  dates  by  the 
parties.  Failure  to  pay  on  such  date  was  a 
default.  Cleveland,  etc.,  R.  Co.  v.  Scott  [Ind. 
App  ]    79   N.   E.   226. 

14.  Contract  for  excavating  railroad  bid. 
Cook  V.  Foley  [C.  C.  A.]  152  F.  41;  Harris 
V.  Farls-Kesl  Const.  Co.    [Idaho]    89  P.  760. 

15.  Contract  to  construct  a  sarcophagus 
of  certain  parts  and  dimensions  of  Scotch 
granite  not  performed  by  making  base  of  na- 
tive granite  according  to  custom.  Fish  v. 
Correll  [Cal.  App.]  88  P.  489.  Contract  to  dig 
foundation  trench  certain  number  of  feet.  By 
blasting  rock  contractor  loosened  it  to  a 
greater  depth  and  was  compelled  to  remove 
loose  stone,  etc.  Could  not  recover  for  this 
as  extra  by  showing  a  custom  or  necessity 
for  blasting.  Gallick  v.  Ebling,  52  Misc.  533, 
102  N.  Y.  S.  803.  Usage  of  colortype  trade 
not  to  "rough"  pictures.  Turner  v.  Osgood 
Art  Colortype  Co.,  223  111.  629,  79  N.  E.  306. 
As  to  meaning  of  "measured  in  place."  Bow^- 
ers  Hydraulic  Dredging  Co.  v.  U.  S.,  41  Ct.  CI. 
498. 

16.  Extrinsic  evidence  was  necessary  to 
show  the  amount  of  work  to  be  done  under 
a  contract  to  dredge  a  river.  Jones  &  Laugh- 
lin  Steel  Co.  v.  Monongahela  &  Western 
Dredging  Co.   [C.  C.  A.]    150  F.  298. 

17.  See  Fraud  and  Undue  Influence.  7  C. 
L.  1813;  Mistake  and  Accident.  8  C.  K  1020; 
as  to  what  constitutes;  Contracts,  7  C.  L.  761, 
as    to    rescission. 

18.  See  7  C.  L.  482. 

19.  Contract  to  excavate  so  negligently 
performed  as  to  cause  owner's  house  to  col- 
lapse. Olson  V.  Goerig  [Wash.]  88  P.  1017; 
Wing  &  Bostwick  Co.  v.  United  States  Fidel- 
ity  &   Guaranty   Co.,    150    F.    672. 

20.  Tenant  of  adjoining  property  forced 
to  vacate  premises  because  of  careless  and 
negligent  methods  employed  by  contractor. 
McFadden  v.  Thompson-Starrett  Co.,  116  App. 
Div.   285,   101   N.  Y.   S.   467. 

21.  A  provision  that  materials  should  pass 
the   inspection   of  tlie  engineer  does  not   au- 


thorize liim  to  require  materials  difffrent 
from  tlie  contract  specification.  Beattie  v. 
McMullen   [Conn.]   67  A.   48S. 

22.  See    post,    §    4. 

23.  Stone  was  to  be  cut  smooth  with  rdek 
point  or  stone  ax  and  witliout  a  deviation 
from  a  true  plane  exceeding  one-eightii  of 
an   inch.      Sanger   v.   U.   S..    40   Ct.   CI.   47. 

24.  Bauer  v.  Hindley,  222  111.  319,  78  N. 
E.  626.  Contract  to  build  house.  Roane  v. 
Murphy  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
24,  96  S.  W.  782;  Bloomington  Hotel  Co.  v. 
Garthwait  [111.]  81  N.  E.  714;  Whitcomb  v. 
Roll  [Ind.  App.]  81  N.  E.  106;  Arkansas,  Mis- 
souri Zinc  Co.  v.  Patterson.  79  Ark.  506,  96 
S.  W.  170;  Bergfors  v.  Caron,  190  Mass.  168. 
76  N.  E.  655;  Easthampton  Lumber  &  Coal 
Co.  V.  Worthington.  186  N.  Y.  581,  79  N.  E. 
325;  Ramstedt  v.  Brooker,  113  App.  Div.  45. 
98    N.   Y.    S.    1044. 

Performance  lielil  substantial:  The  con- 
tract price  was  $29,400.  and  extras  $3,000. 
The  work  not  performed  was  covering  steam 
pipes  with  asbestos  wortli  $100  and  repair  to 
damaged  stucco  work  worth  $100.  Van  Orden 
v.  MacRae,  105  N.  Y.  S.  600.  Contract  called 
for  delivery  of  bricks  not  later  than  June 
20th.  They  were  delivered  June  21st  at  6:25 
a.  m.  New  Jersey  Co.  v.  Wise  Co..  105  N. 
Y.  S.  231.  Where  a  patent  vacuum  .s>-stem 
was  installed  upon  the  agreement  that  tlae 
owner  was  to  have  a  certificate  to  operate, 
the  installing  of  the  system  by  the  patentee 
was  an  implied  license  and  the  furnishing 
of  the  written  license  is  largely  a  matter 
of  form.  Hankee  v.  Arundel  Realty  Co.,  98 
Minn.    219,    108   N.    W.    842. 

I'erforniunoe  held  not  substantial:  The 
doctrine  of  substantial  performance  does  not 
apply  where  the  variation  from  the  terms 
of  tlie  contract  are  so  substantial  that  an 
allowance  out  of  the  contract  price  of  dam- 
ages for  the  deviations  would  not  give  the 
owner  essentially  what  he  contracted  for. 
Hoglund  V.  Sortedahl  [Minn.]  112  NT.  W.  408. 
Where  there  is  an  architect's  certificate  of 
performance  by  tlie  contractor,  yet  there  are 
many  changes  from  the  specifications  which 
b>  themselves  be  trivial  and  compensated  for 
by  money  damages,  and  these  charges  are 
combined  with  the  fact  that  there  is  a  crack 
in  the  wall  and  parts  of  the  building  aie  oui 
of  plumb,  is  sufficient  to  warrant  a  jury  In  find- 
ing that  the  contract  was  not  substantially 
performed.      Id.         AVhere    a    tank    collapsed 
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the  contract  price  for  errors  and  omissions.^^  Performance  according  to  contract 
ma}',  however,  be  waiveu  by  the  owner  or  by  the  conduct  of  the  parties,-*'  in  wliieli 
case  the  owner  is  estopped  to  reject  the  work,^'^  but  this  estoppel  will  not  prevent  his 
rejection  of  the  work  for  other  defects  of  which  he  had  no  knowledge.-®  When  the 
advertisement  directs  the  bidders  to  examine  the  drawings  and  to  make  estimates 
for  themselves,  mistakes  growing  out  of  their  neglect  to  do  so  Avill  not  be  relieved,-^ 
but  in  an  action  against  a  contractor  for  breach,  he  may  show  that  plans  furnished 
him  on  which  to  bid  were  materially  different  from  those  by  which  work  Avas  to  be 
done.^° 

Arch'dtcts  are  also  bound  to  a  substantial  performance  of  their  contracts,^^  and 
there  is  an  implied  agreement  that  the  plans  shall  be  fit  for  the  purpose  intended. ■■- 

Impossibility  of  performance.^^ — ^Whether  one  can  obtain  damages  for  attempt- 
ing work  impossible  of  performance  depends  upon  whether  he  was  induced  to  enter 
upon  the  work  by  some  act  amounting  to  deceit.^*     Where  the  action  of  the  building 


■\vlien  nearly  completed,  the  contiactor  could 
not  recover  on  the  theory  of  substantial  per- 
formance. Logan  V.  Consolidated  Gas  Co., 
107  App.  Div.  384,  95  N.  T.  S.  163.  In  build- 
ing a  house,  contractor  submitted  for  speci- 
fied articles  many  which  he  deemed  just  as 
good.  Easthampton  Lumber  &  Coal  Co.  v. 
V^'orthington,  186  N.  Y.  407,  79  N.  E.  323. 
Plaintiff  contracted  to  lay  flooring  on  de- 
fendant's bridge  but  after  partially  perform- 
ing refused  to  continue.  Douglas  v.  Lowell 
[Mass.]    80    N.    E.    510. 

25.  Arkansas-Missouri  Zinc  Co.  v.  Patter- 
son, 79  Ark.  506,  96  S.  W.  170;  Easthampton 
Lumber  &  Coal  Co.  v.  TVorthington,  186  N.  Y. 
581,  79  N.  E.  325.  A  finding  that  a  con- 
tractor did  not  fully  perform  and  that  $25 
should  be  deducted  from  the  contract  price 
and  that  the  value  of  labor  and  material 
furnished  was  $175  was  consistent  with  a 
finding  tliat  petitioner  acted  in  good  faith 
and  had  substantially  performed.  Bergfors 
V.  Caron,  190  Mass.  168,  76  N.  E.  655.  The 
proper  finding  for  the  jury  to  make  is  not 
the  amount  of  money  which  would  be  re- 
quired to  make  the  tower  conform  to  tlie 
specifications,  but  the  diminished  value  of 
the  tower  by  reason  of  the  failure  to  con- 
struct in  accordance  with  the  specifications. 
Village  of  Madisonville  v.  Rosser,  8  Ohio  C. 
C.    (N.    S.)    387. 

26.  Logan  v.  Consolidated  Gas  Co.,  107 
App.  Div.  384,  95  N.  Y.  S.  163.  Where  a  pro- 
vision that  a  contract  for  building  shall  not 
be  sublet  is  violated  to  the  owner's  knowl- 
edge who  sees  the  work  performed  witiiout 
objection,  such  a  prohibition  is  waived. 
Bader  v.  New  York.  101  N.  Y.  S.  351.  Where 
a  contractor  agreed  to  clear  a  road  bed  ac- 
cording to  specifications  by  the  railroad  en- 
gineers but  no  specifications  were  shown 
liim,  but  he  worked  under  the  engineer's 
supervision,  tlie  specifications  are  not  ad- 
missible in  an  action  for  work  done  under 
the  contract  for  the  purpose  of  estimating 
amount  of  work  done.  St.  Louis,  etc.,  R.  Co. 
v.  Bogan,  78  Ark.  173,  95  S.  W.  448.  Where 
specifications  in  a  contract  are  not  followed, 
the  builder  is  liable  for  damages  unless  tlie 
other  party  knows  of  and  acquiesces  in  the 
variance.  Arkwright  Mills  v.  Aultman  & 
Taylor  Mach.  Co.    [C.  C.  A.]    145  F.   783. 

27.  The  owner  of  a  boat  specified  witli 
tlie  builder  that  it  should  have  a  draft  of  23 
inches,    but   after   it   was   started   knew    that 


its  draft  would  exceed  this  but  made  no  ob- 
jection and  continued  to  make  suggestions 
and  changes  as  to  construction.  Marine 
Iron    Works   v.   Wiess    [C.    C.   A.]    148    F.    145. 

28.  A  guarantee  that  a  boat  could  main- 
tain speed  of  fourteen  knots  when  built. 
Marine  Iron  Works  v.  Wiess  [C.  C.  A.]  IIS 
F.     145. 

29.  Bowers  Hydraulic  Dredging  Co.  v. 
U.  S.,  41  Ct.  CI.  214.  Where  bidders  are  in- 
formed that  they  must  satisfy  themselves 
as  to  the  character  of  the  material  to  be  ex- 
cavated and  "that  the  government  will  not 
guarantee  the  accuracy  of  its  information," 
a  contractor  cannot  abandon  a  contract  be- 
cause the  material  proves  different  from  tliat 
revealed  by  governmental  borings.  Lewman 
v.   U.    S.,    41    Ct.    CI.    470. 

30.  Contract  to  furnish  steam  heat  plant 
Contractor  refused  to  perform  when  shown 
construction  plans  on  ground  of  variation 
from  plans  on  which  he  bid.  Beinhauer  v. 
Baldwin  Engineering  Co.,   104  N.  Y.  S.   431. 

31.  An  architect  who  agrees  to  draw  plans 
and  specifications  for  a  building  not  to  cost 
more  than  $25,000  cannot  recover  wlien  the 
lowest  obtainable  bid  under  his  plans  is 
$35,000.  Graham  v.  Bell-Irving  [Wash.]  91 
P.    8. 

Compensation:  An  architect  who  is  to  re- 
ceive 5  per  cent  of  the  cost  of  construction 
is  not  entitled  to  a  percentage  on  damages 
paid  to  contractors  because  of  fault  of  own- 
er. Boiler-  v.  New  York.  117  App.  Div.  458, 
102  N.  Y.  S.  729.  Evidence  sufficient  to  war- 
rant a  finding  of  $500  in  favor  of  an  archi- 
tect for  services.  Harms  v.  Sheppard,  30  Ky. 
L.  R.  404,  98  S.  W^.  1012.  In  an  action  by  an 
architect  to  recover  his  fees,  evidence  held 
to  sustain  judgment  for  plaintiff.  There  was 
evidence  that  drawings  furnished  by  the 
architect  were  treated  by  the  parties  as 
those  stipulated  for.  Evans  v.  Philadelphia 
Borse,   215  Pa.   652,  64  A.   463. 

32.  Where  defects  and  omissions  in  an 
architect's  plans  run  through  the  entire  sys- 
tem so  that  they  are  useless  for  the  guidance 
of  builders,  the  architect  is  not  entitled  to 
recover  therefor  (Dunne  v.  Robinson,  53 
Misc.  545,  103  N.  Y.  S.  878),  and  the  owner  is 
entitled  to  recover  payments  made  therefor 
without  knowledge  of  their  uselessness  (Id.). 

33.  See   7   C.   L.  *485. 

■  34.  A  contracted  to  dig  a  well  at  a  spot 
chosen  by  the  city  engineer,  which,  being  in- 
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specified  is  rendered  impossible  by  the  nature  of  the  premises  on  which  it  is  to  be 
erected,  the  contractor  is  not  liable  for  a  breach  if  there  was  no  occasion  or  oppor- 
tunitv  for  an  investigation  of  the  premises."^  A  contractor  is  excused  from  per- 
formance where  further  performance  is  rendered  impossible  by  acts  of  the  o^^^ler.*" 
Destruction  of  subject-matter.^'' — Where  a  contractor  agrees  to  do  a  particular 
part  of  the  work  in  the  construction  of  a  building  or  to  make  repairs  thereon,  and 
rhe  building  is  destroyed  before  completion,  he  is  excused  from  further  performance 
and  may  recover  for  what  he  has  done,^^  but  the  rule  excusing  nonperformance  in 
case  of  the  destruction  of  the  thing  assumed  as  the  basis  of  the  contract  does;  not 
apply  where  the  thing  destroyed  is  the  thing  which  one  of  the  parties  expressly 
agreed  to  construct  and  deliver,^®  and  even  though  the  fall  is  due  to  inlierent  defects 
in  the  plans,  the  contractor  must  bear  the  loss,*°  but  if  it  fall  on  that  account  after 
completion  the  loss  must  be  borne  by  the  owner,'*^  and  if  after  destruction  of  the 
subject-matter  without  fault  of  the  owner  the  contractor  refuses -to  proceed  furtiier, 
he  is  liable  to  refund  any  money  which  may  have  been  paid  and  also  for  damages 
for  nonperformance,*^  and  the  fact  that  the  money  is  to  be  paid  by  instalments,  if 
the  contract  price  is  for  an  entire  sum  for  a  completed  building,  does  not  affect  this 
principle,  if  the  instalments  are  arbitrary  and  fixed  without  regard  to  the  value  or 
any  distinctive  portion  of  the  work  done.*^  If,  however,  the  price  is  payable  in  in- 
stalments which  are  fixed  with  regard  to  the  value  of  the  work  done,  the  builder 
may  recover  for  the  instalments  fully  earned,**  but  it  seems  that  he  has  no  claim  for 
a  proportional  part  of  the  next  instalment  which  has  been  only  partially  earned,*'* 
but  if  the  destruction  of  the  subject-matter  of  the  contract  is  due  to  the  owner's 
fault,  the  contractor  may  recover  for  part  performance;*''  and  where  a  builder  has 
contracted  to  construct  buildings  upon  foundation  walls  already  laid  and  one  of  the 
buildings  collapses  owing  to  a  giving  away  of  a  foundation  wall,  he  is  entitled  to 
recover  for  part  performance  under  his  contract,  if  there  wa?.  nothing:  in  the  foun- 
dation walls  to  indicate  to  one  giving  them  such  an  inspection  as  a  builder  would 


'licated,  he  attempted  to  dig,  but  was  pre- 
vented from  completing  his  work  by  an  in- 
rush of  water  whicli  might  have  been  due  to 
an  old  well  hole  dug  by  the  city  and  then 
covered  up.  Murtland  v.  Atlantic  City  [N.  J. 
Err.    &    App.]    65    A.    1049. 

35.  The  contractor  agreed  to  construct 
a  booth  to  be  set  up  in  the  agricultural 
pavilllon  at  the  World's  Fair.  When  the 
material  arrived  ready  to  be  set  up  it  was 
found  that  the  floor  fell  away  seven  inches 
and  it  was  necessary  to  reconstruct  parts 
of  the  booth.  Beattie  Mfg.  Co.  v.  Heinz,  120 
Mo.    App.    465,    97    S.   W.   188. 

36.  Barnum  v.  Williams,  115  App.  Div. 
694,    102   N.   Y.    S.   874. 

37.  See  7   C.  L.   485. 

38.  American  Surety  Co.  v.  San  Antonio 
Loan  &  Trust  Co.  [Tex.  Civ.  App.]  98  S.  W. 
387. 

39.  Agreement  to  construct  and  deliver 
gas  holder  and  tank  complete.  Logan  v. 
Consolidated  Gas  Co.,  107  App.  Div.  384,  95 
X.   Y.   S.    163. 

40.  Firm  of  building  contractors  specified 
that  a  building  was  to  be  erected  according 
to  the  plans  of  an  architect  and  the  work 
to  be  done  under  his  direction  and  to  his 
satisfaction.  The  building  when  nearing 
completion  collapsed  soleJy  by  reason  of 
defects   In   the   plans,    etc.   This   did   not   ex- 


cuse the  contractors.  American  Surety  Co. 
v.  San  Antonio  Loan  &  Trust  Co.  [Tex.  Civ. 
App.]    98   S.    W.    387. 

41.  Ainerican  Surely  Co.  v.  San  Antonio 
Loan  &  Trust  Co.  [Tex.  Civ.  App.]  98  S.  W. 
387. 

42.  Keel  v.  East  Carolina  Stone  &  Const. 
Co.,  143  N.  C.  429,  55  S.  E.  826.  Where  four 
notes  for  $1,000  each  were  given  by  the  own- 
er at  the  time  a  contract  was  entered  for  tlie 
construction  of  a  building  to  be  paid  upon 
the  completion  of  the  building  and  the  build- 
ing was  destroyed  before  completion,  the 
contractor  refusing  to  go  on  with  the  work, 
these  notes  ne\er  having  been  earned  and 
become  due,  the  owner  is'  entitled  to  have 
them  given  up  and  canceled.     Id. 

43.  Keel  v.  East  Carolina  Stone  «S:  Const. 
Co..    143   N.   C.    429,    55    S.   E.    826. 

44.  When  walls  of  building  reached  second 
story  $950  was  due  the  contractor  and  was 
paid.  Building  then  destroyed  by  fire  and 
contractor  refused  to  complete.  Owner  could 
not  recover  back  $950.  Keel  v.  East  Caro- 
lina Stone  &  Const  Co.,  143  N.  C.  429,  55  S. 
E.    826. 

45.  Keel  V.  East  Carolina  Stone  &  Const. 
Co.,   143  N.  C.   429,   55  S.  E.   826. 

46.  Fire  due  to  owner's  negligence.  Clarke 
V.  Koeppel,  104  N.  Y.  S.  65. 
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give  that  they  were  defective.'*'  And  this  is  true  althougii  the  owner  was  igrLoraiU 
of  the  incompetency  of  the  person  who  built  the  foundation.'"* 

§  3.  Modification  of  contract,  and  clianges  in  plans  and  specifications.*^ — 
Where  a  contract  provides  for  changes  only  upon-  the  order  of  the  architect,  it  i> 
fair  to  assume  without  direct  evidence  of  such  order  that  if  arcliitect  was  present 
any  change  made  was  at  his  order,^°  Ijut  if  the  written  order  of  the  arcliitect  is 
required,  changes  on  his  oral  order  will  not  bind  the  o-^mer.-^^ 

§  4.  Extra  worlc.^^ — An  extra  in  a  building  contract  is  something  Ijeyond  or 
outside  its  provisions.^^  Changes  in  the  depth  of  a  foundation  wall  from  that  speci- 
fied in  the  contract  is  an  alteration  and  not  an  extra.'*  The  contractor  cannot 
charge  for  extra  work  made  necessary  by  his  faulty  performance.^^  ^Yhere  a  MTitten 
contract  pro^ddies  that  no  extra  work  shall  be  done  unless  ordered  in  -svinting  with  price 
named,  and  the  fact  that  the  work  was)  extra  stated,  yet  if  the  o^^^ler  orally  orders 
work  and  receives  the  benefit  thereof  he  is  lialjle  therefor. '^^  Where  extra  work  is 
necessary  to  be  performed  before  the  terms  of  the  contract,  can  be  carried  out,  the 
contractor  is  not  entitled  to  abandon  his  contract  but  should  do  it  himself  recovering 
extra  compensation  therefor  or  demand  of  the  owner  to  have  it  done.'^  The  con- 
tractor cannot,  however,  recover  for  extra  v.'ork  demanded  by  the  o\\mcr  as  a  matter 
of  right. '^ 

§  5.  Belay  in  performance.^^ — Whore  a  contract  is  indefinite  as  to  the  time 
of  its  completion,  then  the  work  must  be  done  within  reasonable  time,®"  but,  if 
a  party  contracts  to  do  a  certain  thing  within  certain  time  without  exceptions  on 
account  of  contingencies  which  may  arise,  he  is  liable  for  nonperformance  within 
the  time  stipulated,  though  unavoidably  prevented,®*  unless  he  is  hindered  by  the 


47,48.  Colgan  v.  O'Rourke,  215  Pa.  308,  64 
A .    5  2  9 . 

49.     See    7    C.   L.    485. 

.'0.  American  Surety  Co.  v.  Scott  &  Co.,  18 
Okl.   264,  90  P.   7. 

51.  Chicago  Lumber  &  Coal  Co.  v.  Gamier 
[Iowa]    109  N.  W.   780. 

52.  See   7   C.  L.    485. 

53.  The  fact  that  the  contractor  had  to 
dig  to  a  great  depth  and  use  a  large  amount 
of  material  in  laying  a  foundation  cannot  be 
charged  for  as  extra  where  the  contract 
provided  that  he  should  go  to  "solid  ground." 
Hennessey  v.  Fleming  Bros.  [Colo.]  90  P.  77. 
Removing  rubbish  from  premises  at  owner's 
request  is  an  extra.  Hennessey  v.  Fleming 
Bros.  [Colo.]  90  P.  77.  M^-ork,  though  not 
shown  by  plant,  held  not  an  extra.  Lang- 
ford  V.   Manchester    [Mass.]    81   N.   E.   884. 

C4.  Contract  provided  no  alterations  to  be 
made  without  the  written  order  of  the  archi- 
tect. The  change  liaving  been  made  without 
the  written  order  the  contractor  souglit  to 
recover  on  the  ground  that  it  was  an  extra. 
Cliicago  Lumber  &  Coal  Co.  v.  Garmer 
[Iowa]    109  N.  W.  780. 

55.  Where  a  contractor  agrees  to  dig 
a  foundation  to  a  certain  depth  but  in  blast- 
ing out  rock  loosened  the  rock  to  a  greater 
depth  and  is  compelled  to  take  it  out  by  the 
architect  so  that  the  foundation  may  be  on 
solid  rock,  lie  cannot  recover  for  such  work 
as  extra.  Gallick  v.  Ebling,  52  Misc.  533, 
102   N.   Y.   S.    803. 

56.  Clark  v.  Harris,  53  Misc.  556,  103  N. 
Y.  S.  785.  Where  the  owner  familiar  with 
carpentering    sees    a   contractor   doing   work 


not  called  for  by  the  contract  and  not  or- 
dered by  him,  he  is  liable  therefor  as  for 
extra  work.  New  York  Metal  Ceiling  Co.  v. 
Leonard.  48  Misc.  500,  96  N.  Y.  S.  187.  Evi- 
dence held  sufficient  to  show  an  order  by  the 
owner  to  subcontractor  to  do  extra  work 
New  York  Metal  Celling  Co.  v.  Minsky,  10  4 
N.   Y.   S.   759. 

."7.  Contractor  agreed  to  resurface  a  rail- 
road bed.  In  order  to  do  this  it  was  neces- 
sary that  some  old  grading  be  done.  There 
was  dispute  as  to  whether  this  was  included 
In  the  contract  and  contractor  abandoned 
his  contract.  He  could  recover  on  quantum 
meruit.  Henderson-Boyd  Lumber  Co.  v.  Cook 
[Ala.]    42    So.    838. 

58.  Gier  v.  Daiber  [Mich.]  14  Det.  Leg.  X. 
183,  111  N.  W.  733. 

59.  See  7  C.  L.   486. 

60.  Street  improvement  work.  Paul  \. 
Conqueror  Trust  Co.  [Mo.  App.]  102  S.  W. 
1070. 

61.  Beattie  Mfg.  Co.  v.  Heinz,  120  Mo. 
App.  465,  97  S.  W.  188.  Collapse  of  building 
due  to  defective  plans.  American  Surety 
Co.  V.  San  Antonio  Loan  &  Trust  Co.  [Tex 
Civ.  App.]  98  S.  W.  387.  Not  excused  by 
strike  in  brick  factory  from  which  con- 
tractor ordered  brick.  Neblett  v.  McGraw 
[Tex.  Civ.  App.]  103  S.  W.  1113.  A  con- 
tractor who  has  agreed  to  commence  exca- 
vations for  a  canal  whenever  ordered  cannot 
excuse  his  failure  to  commence  because  of 
the  fact  that  the  ground  was  frozen.  Har- 
ley  v.  Sanitary  Dist.,  226  111.  213,  80  N.  E. 
771.  Where  a  contractor  agrees  to  begin 
excavation  work  for  a  canal  for  a  city  when 
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laull  of  the  other  part_y,"-  an  act  of  God,  or  the  law."^  In  tlie  event  o"f  delay  due  to 
such  causes,  the  contractor's  time  is  thus  extended  for  a  reasonable  tinie,*^^  and  he 
is  not  required  to  abandon  his  contract  but  may  continue  and  recover  for  any  losses 
due  to  the  delay.^^  A  provision  that  the  contractor  waives  all  damages  for  delay 
caused  by  the  owner,  stipulating  only  for  a  proportional  extension  of  the  time  to 
complete,  is  valid,*'^  but  a  mere  provision  for  proportional  extension  does  not  per  so 
operate  as  a  waiver  of  damages."^  Where  time  is  not  of  the  essence  of  the  contract, 
a  failure  to  complete  upon  the  agreed  date  will  not  prevent  recovery,*'*  less,  however, 
the  damage  to  the  owner  which  is  usually  the  loss  of  rent."'^  Delay  due  to  errors 
in  the  architect's  plans  or  specifications  which  could  not  have  been  detected  by  the 
contractor  is  excusable.'"  A  provision  that  no  allowance  will  be  made  for  delays 
due  to  any  cause  whatsoever,  unless  claimed  as  soon  as  the  cause  for  delay  arises  and 
the  duration  of  the  delay  is  certified  by  the  architect,  is  binding  and  will  be  enforced 
])}■  the  courts.'^  As  the  damages  resulting  from  delay  are  dithcult  of  being  ascer- 
tained and  may  be  unusual  and  extraordinary,  the  parties  should  agree  in  advance 
as  to  what  the  damages  shall  be,  for  remote  or  speculative  damages  cannot  be  reco>-- 
ered,^-  and  such  stipulated  sum  Avill  be  binding  in  the  absence  of  fraud  or  mistake.'^ 


notified,  after  receiving'  notice  lie  cannot  jus- 
tify a  failure  to  commence  work  on  the 
ground  tliat  the  city  lias  no  title  to  the  right 
of  way  when  there  has  been  a  condemnation 
and  he  takes  and  holds  possession.  Id.  De- 
lay caused  by  mistake  made  by  a  contractor 
in  the  size  of  the  base  of  a  sarcophagus,  the 
dimensions  of  which  were  given  in  the  con- 
tract. Fish  V.  Correll  [Cal.  App.]  88  P.  489. 
62.  Architect's  specifications  wrong  so 
tliat  building  could  not  be  completed  unless 
plans  changed.  This  necessitated  working 
over  many  parts  constructed  and  for  this 
contractor  might  recover  extra  compensa- 
tion. Beattie  Mfg-.  Co.  v.  Heinz,  120  Mo.  App. 
465,  97  S.  W.  188;  American  Surety  Co.  v.  San 
Antonio  Loan  &  Trust  Co.  [Tex.  Civ.  App.] 
98  S.  W.  387.  Delay  caused  by  failure  of 
architect  to  furnisli  specifications.  Snead 
&  Co.  Iron  Works  v.  Merchants  Loan  &  Trust 
Co.  225  111.  442,  80  N.  E.  237.  Where  two  con- 
tracts for  the  construction  of  a  pipe  line 
were  entered  into,  the  mere  fact  that  the 
owner  requested  contract  T?  be  performed 
)>efore  contract  A  does  not  show  any  excuse 
for  delay.  First  Nat.  Bk.  v.  Carroll  [Mont.] 
88  P.  1012.  AVhere  under  a  contract  to  con- 
struct a  certain  pipe  line  the  owner  gratu- 
itously had  an  inspector  at  the  factory 
where  the  contractor  purchased  material 
pass  upon  the  same  and  such  inspector  al- 
lowed some  defective  material  to  pass  him 
which  had  to  be  returned  causing  delay,  the 
cause  of  these  delays  cannot  be  cliargod 
to  the  owner,  for  without  his  providing  an 
inspector  much  more  defective  material 
might  have  been  furnished.  Id.  Wliere  a 
contract  of  street  improvement  was  entered 
into  on  the  understanding  that  the  city  had 
acquired  a  riglit  of  way,  losses  due  to  failure 
of  such  right  of  way  may  be  '  recovered. 
Sheehan  v.  Pittsburg-,  213  Pa.  133,  62  A.  642. 
Where  a  contractor  agrees  with  a  city  to 
construct  a  street,  removing  all  obstructions 
in  the  way,  within  a  certain  number  of  work- 
ing days,  and  is  delayed  by  telegrph  poles  of 
a  railroad  company  and  the  laying  of  water 
pip^,  none  of  which  obstructions  he  had  a 
legal  right  to  remove,  it  was  the  duty  of  the 
<  il>-   to  see  that   these  matters  did  not  cause 


delay,  and  if  delay  was  caused  the  con- 
tractor was  entitled  to  credit  therefor. 
Smith  Cont.  Co.  v.  New  York,  115  App.  Div 
180.   100  N.   y.  S.   756. 

63.  American  Surety  Co.  v.  San  Antonio 
Loan  &  Trust  Co.  [Tex.  Civ.  App.]  98  S.  W. 
387. 

64.  The  contractor  was  delayed  far  be- 
5'ond  the  specified  time  by  acts  of  tlie  owner, 
and  it  was  held  that  the  reasonable  time  to 
be  allowed  him  should  be  extended  by  reason 
of  a  strike  occuring  just  as  he  w^as  about  to 
commence  work.  Barnum  v.  Williams,  115 
App.   Div.   694,  102   N.   Y.   S.   874. 

65.  Where,  on  default  of  a  city  in  obtain- 
ing a  right  of  way,  a  contractor  for  con-- 
structlon  of  a  street  is  delayed,  he  does  not 
waive  losses  due  thereto  by  continuing  the 
work.  Sheehan  v.  Pittsburg,  213  Pa.  133,  62 
A.  642.  Because  of  a  strike,  wages  were 
higher  anjj  it  was  necessary  to  employ  in- 
experienced men,  causing  additional  expense 
which  contractor  might  recover  for  if  due 
to  owner's  delay.  Barnum  v.  Williams,  115 
App.   Div.    694,    102   N.   Y.   S.    874. 

ea  Merchants'  Loan  &  Trust  Co.  v.  U.  S., 
40  Ct.   CI.   117. 

67.     Cramp  v.  U.  S.,  41  Ct.  CI.  164. 

6S.  Contractor  prevented  from  completing 
excavation  by  frost  in  the  ground.  Cleve- 
land, etc.,  R.  Co.  V.  Scott  [Ind.  App.]  79  N. 
F.    226. 

6!).  Ten  per  cent  of  the  cost  was  held  a 
correct  estimate  of  tlie  rental  value.  Wing 
&  Bostwick  Co.  v.  U.  S.  Fidelitv  &  Guar- 
anty Co.,   150   F.   672. 

70.  The  contractor  agreed  to  construct 
a  very  elaborate  booth  to  be  set  up  in  the 
Agricultural  Pavilion  at  the  World's  Fair. 
■W^hen  the  material  arrived  all  ready  to  set 
up  it  was  found  that  the  fioor  fell  away 
seven  inches  and  it  was  necessary  to  recon- 
struct parts  of  the  booth.  Beattie  Mfg.  Co. 
V.   Heinz,   120   Mo.   App.   465,   97   S.   W.    188. 

71.  Chapman  Decorative  Co.  v.  Security 
Mut.    Life   Ins.   Co.    [C.   C.   A.]    149   F.    189. 

72.  Dunnevant  v.  Mocksoud,  122  Mo.  App. 
428,  99  S.  W.  515.  Where  materials  sold  to 
the  owner  for  construction  are  so  delayed 
that    the    owner    is    obliged    to    pay    the    con- 
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WliL'ic  contractor  failed  to  complete  a  Iniilding  upon  the  agreed,  date  but  did  so  later, 
tlie  owner  is  entitled  to  nominal  damages  at  least.'*  Where  a  date  is  fixed  for  the 
completion  of  a  contract,  it  is  for  the  benefit  of  the  owner  and  not  the  contractor, 
and  he  cannot  refuse  to  continue  his  contract  after  the  date  set  unless  delay  is 
caused  l)y  the  ownei-.'"  l 

§  ().  Terminatwn  or  cancellation  of  contract.'^ — A  contractor  who  is  pre- 
vented from  completing  his  work  by  acts  of  the  owner  may  abandon  his  contract/' 
and  he  mux  recover  for  all  work  and  material  furnished  up  to  the  time  of  abandon- 
ment.'^ A  difterence  of  opinion  as  to  the  construction  of  a  contract  does  not  justify 
the  contractor  in  abandoning  the  contract  altogether.'^  Xotifying  a  contractor  that 
he  is  going  to  get  some  one  else  to  perform  the  work  is  a  rescission  of  the  contract 
by  the  owner.*" 

§  T.  Comphiion  hi/  owner  or  third  person.^^ — AYhere  a  contractor  abandons 
his  contract  and  the  owner  completes  the  same,  the  contractor  may  recover  the  bal- 
ance of  the  contract  ])rice  after  deducting  the  cost  of  completion  to  the  owner.^- 
Where  a  contract  has  been  rightfully  canceled,  and  it  is  provided  that  under  such 
circumstances  the  owner  may  complete  the  contract  and  recover  of  the  contraclot 
the  sums  exi)ended  in  excess  of  the  contract  price,  the  owner  is  entitled  to  recover 
for  all  such  sums  expended  in  good  faith  and  the  reasonableness  of  the  amount  can 
not  be  questioned.'*"'  If  it  ap]:)ears  that  the  owner  did  work  ^\■hich  should  have  been 
done  by  the  contractor,  a  reduction  will  be  allowed  from  the  contract  price.**     Where 


tractors  large  sums  on  this  account,  the 
seller  is  not  liable  unless  he  had  notice  of 
the  contract  between  the  owner  and  con- 
tractor at  the  time  of  tlie  sale.  Delivery  of 
rails  sold  to  railroad  delayed  several 
months.  Gorliam  v.  Dallas,  etc..  R.  Co.  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  365.  95  S.  W. 
551. 

73.  In  a  contract  to  decoiate  a  building  it 
was  agreed  that  as  damages  would  be  diffi- 
cult of  computation  the  sum  of  fifty  dollars 
a  day  foi-  delay  in  completing  the  work 
would  be  considered  as  liquidated  dam- 
a.ges.  Chapman  Decorative  Co.  v.  Secu- 
rity Mut.  Life  Ins.  Co.  [C.  C.  A.]  149  F. 
1S9.  Stipulation  for  five  dollars  a  day  as 
liquidated  damages  for  delay  in  construct- 
ing hous»e  will  be  sustained  by  the  court. 
Jenkins  v.  American  Surety  Co.  [Wash.] 
88  P.  1112.  Where  delay  is  caused  by 
the  contractor's  fault,  the  owner  may  be- 
cover  the  rental  value  of  tlie  premises,  lost 
by  such  delay,  of  the  contractor's  surety. 
Tally   V.   Ganahl    [Cal.]    90   P.    1049. 

74.  Dunnevant  v.  Mocksoud,  122  Mo.  App. 
428.    99   S.   W.    515. 

75.  Contractor  ordered  bricks  of  sufficient 
<iuantity  to  complete  buildings,  all  to  be 
delivered  before  Dec.  1st.  They  w^ere  not 
-delivered  at  that  time  and  brickmaker 
claimed  the  right  to  refuse  to  deliver  at 
contract  price  after  Dec.  1.  Rosenthal  v. 
Empire  Brick  &  Supply  Co.,  104  N.  Y.  S. 
769. 

76.  See    7    C.    I..    4S8. 

77.  The  plaintiff  contracted  to  put  iron 
stairs  and  elevators  in  defendant's  building 
by  a  certain  date  but  wa,s  prevented  from 
doing  so  because  the  building  was  not  ready 
to  receive  them.  Barnum  v.  Williams,  115 
App.  Div.  694,  102  N.  Y.  S.  874.  Contract  to 
macadamize  streets.  Monthly  payments  to 
be  made  upon  estimates  by  the  city's  en- 
sineor.      These  estimates  were   furnished   but 


payment  was  not  made  and  contractor 
abandoned  his  contract.  Peet  v.  East  Grand 
Forks  [Minn.]  112  N.  W.  1003.  Evidence  in- 
sufficient to  show  that  contractor  was  noti- 
fied by  owner  to  discontinue  drilling  well. 
Lemaster  v.  Southern  Missouri  R.  Co.,  122 
-Mo.    App.    .■513.    99    S.    W.    500. 

78.  Plaintiff  contracted  to  put  in  iron 
stairs  and  elevators  in  defendant's  building 
by  a  certain  date  but  was  prevented  from 
doing  so  ov/ing  to  condition  of  the  building. 
Part  of  the  iron  work  liad  been  set  up  and 
the  remainder  was  mantifactured  and  ready 
to  be  put  in  place.  Barnum  v.  Williams. 
115  App.  Div.  694,  102  N.  Y.  S.  874.  Pay- 
ments were  not  made  montlily  as  agreed. 
Peet  V.  East  Grand  Forks  [Minn.]  112  N.  W. 
1003. 

79.  Difference  of  opinion  between  a  con- 
tractor to  construct  sewers  as  to  whetlaer 
certain  additional  work  made  necessary  by 
a  change  in  tlie  location  of  a  sewer  should 
be  paid  for  at  regular  rates  or  at  price  for 
extra  work.  Somerset  Borough  v.  Ott,  216 
Pa.    557,    65   A.    1101. 

50.  Where  a  contractor  agreed  to  con- 
struct buildings  upon  foundations  already 
laid  anil,  one  of  the  foundation  walls  giving 
away,  the  owner  wrote  that  not  knowing 
who  was  responsible  he  would  get  a  new 
contractor,  this  was  a  rescission  of  the  con- 
tract. Colgan  V.  O'Rourke,  215  Pa.  308,  64 
A.    529. 

51.  See    7    C.   L.    488. 

82.  Bader  v.  New  York,  101  N.  Y.  S.  351; 
Brown   v.   Mader.    105   N.   Y.   S.   70. 

S3.     Baer  v.   Sleicher    [C.   C  A.]    153   F.    129. 

84.  Noyes  v.  NouUet  &  Co.,  118  La.  888, 
43  So,  539.  Evidence  of  cost  of  completing 
house  after  taking  possession  by  the  owner 
should  be  admitted  to  show  damages.  Smith 
V.  Davis  [Ala,]  43  So.  729,  Defendant  held 
entitled  to  set  off  an  amount  necessarily 
spent   in  completing  work  abandoned  by  the 
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a  contract  provides  that  the  architect  "shall  be  at  liberty"  to  complete  the  contract 
upon  default  by  tiie  contractor  at  the  contractors  expense,  an  action  may  be  brought 
against  the  contractor  for  breach,  although  the  architect  has  made  no  attempt  to 
complete.®^ 

§  8.  Architect's  and  otlier  certificates  of  performance,  and  arlit ration  of 
disputes.^'^ — AVhere  the  architect's  certificate  is  provided  for  in  the  contract  as  a 
condition  precedent  to  recoA'ery  or  for  any  other  purpose,  its  production  is  necessary 
despite  actual  performance  ^'  in  the  absence  of  evidence  tliat  it  is  wrongfullj^'  with- 
held,*^ or  its  production  waived,*^  or  the  contractor  has  abandoned  the  work ""  or 
has  been  ousted  under  another  clause  of  the  contract.''^  The  certifuate  is  final  ''- 
in  the  absence  of  fraud  or  such  gross  mistake  as  implies  bad  faitli/^-  although  in 
construing  provisions  in  a  building  contract  for  arbitration  of  difl'erences  by  the 
architect  the  courts  will  adopt  the  construction  sustaining  the  jurisdiction  of  the 


contractor    which    was    of    the    original    con- 
tract.    Conroy   v.    Carlin,    96    N.   Y.   S.    141. 

85.  American  Surety  Co.  v.  San  Antonio 
Loan  &  Trust  Co.  [Tex.  Civ.  App.]  98  S.  W. 
387 

86.  See  7  C.  L.  489. 

87.  Traitel  v.  Oussani,  101  N.  T.  S.  105; 
American  Bonding-  &  Trust  Co.  v.  Gibson 
County  [C.  C.  A.]  145  F.  871;  Paul  v.  Con- 
queror Trust  Co.  [Mo.  App.]  102  S  W.  1070; 
Neblett  v.  McGraw  [Tex.  Civ.  App.]  103  S.  W. 
1113;  Provost  v.  Shirk,  223  111.  468,  79  N.  B.  178. 
AVhere  liquidated  damages  were  provided 
for  delay  upon  the  architect's  certificate 
fixing  the  delay,  the  contractor  cannot  re- 
cover any  damages  except  those  actually 
sustained  without  producing  such  certificate. 
Swift  Co.  V.  Dolle  [Ind.  App.]  80  N.  E.  678. 
Certificate  that  granite  satisfactory.  Stan- 
dard Const.  Co.  V.  Brantley  Granite  Co. 
[Mass.]   43   So.   300. 

88.  Donegan  v.  Houston  [Cal.  App.]  90 
P.  1073;  Provost  v.  Shirk,  223  111.  468,  74  N.  E. 
178;  Neblett  v.  McGraw  [Tex.  Civ.  App.]  103 
S.  W.  1113;  Paul  v.  Conqueror  Trust  Co. 
[Mo.  App.]  102  S.  "V\'.  1070;  American  Bond- 
ing &  Trust  Co  V.  Gibson  County  [C.  C.  A.] 
145   F.   871. 

89.  Where  architect's  certificate  is  neces- 
sary to  allow  for  delays,  yet,  if  all  parties 
meet  and  agree  upon  a  final  settlement  the 
architect  issuing  a  certificate  therefor,  the 
owner  cannot  claim  liquidated  damages  pro- 
vided for  delay  on  the  ground  that  the  archi- 
tect has  not  given  a  certificate  allowing 
such  delay.  Bloomington  Hotel  Co.  v. 
Garthwait    riH]    81   N.   E.   714. 

90.  Certificate  of  completion  is  waived 
where  the  owner  completes  the  building  ac- 
cording to  the  terms  of  the  contract.  Bader 
V.  New  York,  101  N.  Y.  S.  351.  Where  a 
building  contract  provided  for  the  employ- 
ment of  more  men  by  the  owner  at  the  con- 
tractor's expense  if  the  architect  certified 
that  not  enough  men  were  employed,  and 
the  contractor  abandoned  the  contract  al- 
together, the  owner  may  complete  the  work 
and  recover  damages  without  the  archi- 
tect's certificate,  for  this  was  provided  for 
in  the  case  of  the  displacement  of  the  con- 
tractor against  his  will,  but  does  not  apply 
where  he  voluntarily  abandons  the  contract 
and  forces  the  other  party  to  perform  the 
tntire  work.  Smith  v.  Jewell  [Md.]  65  A.  6. 
Where  a  contract  with  a  subcontractor  pro- 
vided   that    the    contractor    might    complete 


the  work  upon  a  certificate  from  the  archi- 
tect that  there  was  occasion  for  it,  such 
a  certificate  is  not  neces.sary  wliere  tlit- 
subcontractor  has  abandoned  his  work,  and 
the  contractor  may  complete  the  work  and 
recover  of  the  surety  without  any  certifi- 
cate. United  States  Fidelity  &  Guaranty 
Co.  V.  Probst,  30  Ky.  L.  R.  63,  97  S.  W.  405. 
Wliere  a  contractor  lias  abandoned  his  con- 
tract, the  architect's  certificate  of  comple- 
tion is  not  necessary  In  a  suit  by  the  owner 
against  the  surety.  Jenkins  v.  American 
Surety  Co.  [Wash.]  88  P.  1112.  Expense  of 
owner  in  completing  contract  lield  not 
within  arbitration  clause.  Main  Inv.  Co.  v. 
Olsen    [Wash.]    86    P.    1112. 

91.  Jonathan  Clark  &  Sons  Co.  v.  Pitts- 
burgh,   146   P.    441. 

92.  Shead  &  Co.  v.  Field,  124  111.  App.  538. 
Arkansas  Missouri  Zinc  Co.  v.  Patterson, 
79  Ark.  506,  96  S.  W.  170;  Loftus  v.  Jorjorian 
[Mass.]  80  N.  E.  235;  Lohr  Bottling  Co.  v. 
Ferguson,  223  111.  88,  79  N.  E.  35.  After 
final  certificate  given,  owner  cannot  sue  con- 
tractor's surety  because  of  inferior  material 
used.  Carnegie  Public  Library  Ass'n  v.  Har- 
ris [Tex.  Civ.  App.]  97  S.  W.  520.  Engineer 
to  make  estimates  as  a  basis  for  pa.\- 
ment  for  work  done  in  grading  a  rail- 
road. Edwards  v.  Hartshorn,  72  Kan.  19, 
82  P.  520.  Excavations  for  a  roadbed, 
payments  to  be  based  on  estimates  ma  le  by 
the  railroad  engineers.  Cook  v.  Foley  [C.  C. 
A.]  152  F.  41.  Where  a  contract  provided 
for  decision  of  matters  in  dispute  by  the 
engineer,  with  a  right  of  appeal  to  a  body  of 
three  arbitrators,  the  engineer's  decision  is 
final  in  the  absence  of  fraud  unless  an  ap- 
peal is  taken  and  is  a  defense  to  an  action 
at  law.  Roberts,  Johnson  &  Rand  Shoe  Co. 
v..  Westinghouse  Elec.  &  Mfg.  Co.  [C.  C.  A.] 
143  F.  218.  Contract  for  the  construction 
of  a  railroad.  Carlile  v.  Corrigan  [Arlc] 
103    S.   W.    620. 

9.3.  Cook  V.  Foley  [C.  C.  A.]  152  F.  41; 
Roberts,  Johnson  &  Rand  Shoe  Co.  v.  West- 
inghouse Elec.  &  Mfg.  Co.  [C.  C.  A.]  14:', 
F.  218.  Allegations  that  contractor  was  pre- 
vented from  completing  his  contract  b.v 
force,  and  that  the  judgment  of  the  archi- 
tect in  refusing  an  extension  of  time  was 
wrongful  and  unjust,  are  insufl!lcient  to  ad- 
mit proof  that  the  architect  acted  fraudu- 
lently or  made  a  mistake  so  gross  as  to 
imply  bad  faith.  Standard  Const.  Co.  v. 
Brantley  Granite  Co.    [Miss.]    43  So.   300. 
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court  rather  than  that  ousting  it.'-**  A  very  high  degTee  of  proof  is  required  to  im- 
peach the  finding  of  an  engineer  whose  estimates  of  work  done  are  made  final  by  the 
contract.'*^  Such  a  provision  is  not  binding  where  it  is  subsequently  agreed  between 
the  parties  that  the  decision  shall  not  be  relied  on  ^^  or  another  umpire  is  substituted 
Ijy  consent  of  the  parties.^'  A  provision  in  a  contract  that  work  shall  be  satisfact- 
ory to  a  named  person  is  also  binding,  and  the  contractor  cannot  recover  unless  it 
is  so  satisfactory,^^  but  a  mere  arbitrary  or  capricious  expression  of  dissatisfaction 
would  not  prevent  recovery.^^  Where  an  architect  in  making  a  finding  departs  from 
the  authority  conferred  upon  him  by  the  contract  and  his  award  is  made  as  an  en- 
tirety, it  is  not  binding  and  is  wholly  ineffectual.^  An  arbitrator  authorized  to  pass 
upon  any  question  or  dispute  is  entitled  to  determine  whether  one  party  is  entitled 
to  recover  a  liquidated  sum  provided  for  as  damages  for  delay.-  A  provision  for 
the  work  on  a  building  to  be  performed  in  the  best  manner  and  the  materials  of  the 
best  quality,  subject  to  the  acceptance  or  rejection  of  the  architect,  all  to  be  done 
in  strict  accordance  with  the  plans  and  specifications,  does  not  m;ake  the  acceptance 
l)y  the  architect  final  and  conclusive  and  will  not  bind  the  owner  or  relieve  the  con- 
tractor from  the  agreement  to  perform  according  to  plans .  and  specifications.* 
Though  no  provision  is  made  as  to  the  effect  of  engineers  if  the  owner  habitually 
pays  tliereon  without  question,  estimates  after  the  establishment  of  such  usage  will 
be  treated  as  prima  facie  evidence.*  The  certificate  may  be  by  the  architect  acting 
at  the  time  the  certificate  is  required  ^  and  should  substantially  certify  the  facts  as 


04.  Owner  to  supply  more  men  if  archi- 
tect certified  not  enough  men  employed. 
Contractor  abandoned  contract  and  owner 
completed  without  architect's  certificate, 
and  it  was  held  this  situation  was  not 
contemplated  by  the  contract.  Smith  v. 
Jewell  [Md.]  65  A.  6.  Where  a  contract 
provided  for  arbitration  of  all  differences, 
and  also  for  the  removal  of  the  contractor 
by  the  engineer  if  he  saw  fit,  if  the  con- 
tractor is  removed  this  is  a  waiver  of  a 
right  of  arbitration,  and  the  contractor  is 
entitled  to  bring  an  action  at  law  to  de- 
terinine  his  damages.  Clark  &  Sons  Co.  v. 
Pittsburgh,    146    F.     441. 

05.  Findings  as  to  amount  of  earth  exca- 
vated. Cook  V.  Foley  [C.  C.  A.]  152  F.  41. 
The  fact  that  tlie  decision  of  an  umpire  dif- 
fers from  that  of  others  subsequently  em- 
ployed is  ijo  evidence  of  fraud  or  gross  mis- 
take. Carlile  v.  Corrigan  [Ark.]  103  S.  W. 
620. 

06.  An  estimate  of  the  amount  of  work 
done,  rendered  by  an  umpire,  does  not  pre- 
clude an  action  on  tlie  contract  where  by 
agreement  of  the  parties  a  inore  correct 
estimate  is  to  be  made.  Edwards  v.  Harts- 
horn,   72    Kan.    19,    82    P.    520. 

07.  Seretto  v.  Rockland,  etc.,  R.  Co.,  101 
Me.    140,    63    A.    651. 

08.  Arkansas-Missouri  Zinc  Co.  v.  Patter- 
son, 79  Ark.  506,  96  S.  TV.  170.  Where  the 
plaintiff  contracted  to  install  a  concen- 
trator to  the  satisfaction  of  one  of  the 
members  of  the  defendant  corporation, 
wliich  member  was  present  and  watched 
tlie  process  of  installing  the  machinery  and 
expressed  no  dissatisfaction,  he  cannot  re- 
cover if  the  member  refuses'  to  accept  the 
work  after  it  is  finished,  for  the  member 
was  not  estopped  from  refusing  to  accept 
by   his   previous   silence.   Id. 

90.     Contractor    to    install    a    concentrator 
9  Curr.  L.—    28. 


to  the  satisfaction  of  the  purchaser. 
Arkansas,  Missouri  Zinc  Co.  v.  Patterson, 
79  Ark.  506,  96   S.  W.  170. 

1.  Architect  in  making  an  award  deter- 
mined that  certain  photographs  were  parts 
of  an  ambiguous  contract,  and  that  a  cer- 
tain letter  referring  to  the  same  ambiguity 
was  not,  while  the  court  found  the  reverse 
to  be  true  and  upset  the  award.  Snead  & 
Co.  Iron  Works  v.  Merchants  Loan  &  Trust 
Co.,  225  111.   442,   80  N.  E.   237. 

2.  Director  of  public  works  appointed  ar- 
bitrator by  a  contract  found  that  delays 
caused  in  the  work  of  building  a  reservoir 
were  not  due  to  the  contractor  and  tliat 
the  city  was  not  entitled  to  liquidated  dam- 
ages of  $100  per  day  as  provided  in  the  con- 
tract for  delay.  Jonathan  Clark  &  Sons 
Co.   V.   Pittsburg    [Pa.]    66   A.    154. 

3.  Action  against  contractor's  surety. 
Defendant  objected  to  evidence  that  building 
not  up  to  specifications  on  the  ground  that 
the  architect  had  certified  that  the  building 
was  properly  constructed.  Evidence  held 
admissible.  Mercantile  Trust  Co.  v.  Hensey. 
205  U.  S.   298,   51  Law.  Ed.  811. 

4.  Freygang  v.  Vera  Cruz  &  P.  R.  Co. 
[C.    C.    A.]    154    F.    640. 

5.  Where  a  contract  provided  that  the 
architect  should  certify  any  damage  to  the 
owner  caused  by  the  contractor,  and  the 
contractor  abandoned  the  work  and  the 
architect  was  discharged,  the  work  being 
completed  by  a  new  contractor  and  a  new 
architect,  a  certificate  of  damage  signed  by 
the  new  architect  and  the  only  remaining 
member  of  the  firm  of  original  architects  is 
a  sufficient  certificate  entitling  recovery  of 
damages  from  the  surety.  Tally  v.  Ganahl 
[Cal.]  90  P.  1049;  McKenzie  v.  Barrett  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  641,  98  S.  W. 
229. 
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to  which  certificate  is  reqmred."  A  final  certificate  usually  exhausts  the  power  to 
certify." 

§  9.  Acceptance.^ — The  occupation  or  taking  possession  of  buildings  not  in 
compliance  with  the  requirements  of  the  contract  is  not  an  scceptance,^  and,  where 
a  test  or  certificate  is  provided  for  in  the  contract,  acts  of  possession  antecedent 
thereto  will  not  ordinarily  be  considered  an  acceptance;^*'  but  where  the  owner, 
though  protesting,  takes  possession  of  a  building,  pointing  out  defects  which  the 
conti'actor  remedies,  and  the  contractor  requests  that  any  further  defects  be  pointed 
:out  to  him,  this  is  conduct  on  the  part  of  the  o^^'ner  amounting  to  acceptance.^^ 

§  10.     Payment?^ 

§  11.  Subcontracts.^^ — A  time  limit  known  to  the  subcontractor  will  be  im- 
ported into  the  subcontract,  though  it  contains  no  time  limit,^*  but  a  reference  by  a 
subcontractor  to  the  plans  and  specifications  for  a  specific  purpose  does  not  of  itself 
imply  an  intention  to  adopt  the  same  with  respect  to  all  other  provisions,  and  it  is 
competent  to  refer  to  snch  contract  for  a  specific  purpose  only,^^  and  adoption  by  sub- 
contract of  so  much  of  original  contract  as  was  applicable  has  been  held  not  to  adopt 
provision  that  extra  work  should' not  be  allowed  for  unless  ordered  by  engineer  in  writ- 
ing.^^  Where  a  subcontractor  abandons  his  contract  and  the  contractor  completes 
it,  he  is  entitled  to  recover  of  the  subcontractor  only  his  necessary  and  reasonable 
expenses  and  not  necessarily  the  actual  cost,^'  but  the  subcontractor  is  not  liable  in 
damages  for  default  due  to  the  contractor. ^^  For  delay  of  a  subcontractor,  the  con- 
tractor may  recover  wages  and  hire  of  men  and  machinery  kept  idle,  but  ordinarily 


6.  Where  an  architect's  certificate  is  re- 
quired before  payment,  a  statement  of  a 
claim  for  a  lien  filed  in  court  marked  "O.  K. 
except  the  last  item"  and  signed  by  the 
architect  is  not  sufficient.  Provost  v.  Shirk, 
223  111.  468,  79  N.  E.  178.  An  itemized  ac- 
count of  amounts  expended  by  the  owner 
in  completing  a  builder's  contract  introduced 
in  evidence  in  a  suit  against  tiie  surety 
which  is  signed  by  the  architect  who  swears 
on  the  stand  that  he  has  approved  and  cer- 
tified each  item  is  a  substantial  compliance 
with  a  contract  requirement  tliat  amounts 
so  expended  should  be  audited  and  certified 
by  the  architect.  McKenzie  v.  Barrett 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  641,  98  S. 
W.    229. 

7.  Power  of  engineer  held  exhausted  by 
first  certificate  so  that  second  was  nullity. 
City  of  St.  Charles  v.  Stookey  [C.  C.  A.] 
154   F.    772. 

8.  See    7   C.   L.    491. 

9.  Douglas  v.  Lowell  [Mass.]  80  N.  E. 
510;  Gier  v.  Daiber  [Mich.]  14  Det.  Leg.  N. 
183,  111  N.  W.  773.  Where  a  contractor  has 
built  an  addition  to  a  house  and  turned  it 
over  as  completed  to  a  third  party  to  plas- 
ter, the  act  by  the  owner  of  having  it 
plastered  is  not  an  acceptance.  Schindler  v. 
Green    [Cal.    App.]    82    P.    341. 

10.  Getting  ready  to  use  a  tank  in  case 
it  met  a  test  held  no  acceptance.  Logan  v. 
Consolidated  Gas  Co.,  107  App.  Div.  384,  95 
N.  Y.  S.  163  Where  a  contractor  agreed  to 
construct  and  deliver  a  gas  holder  and  tank 
complete,  and  that  the  structure  should  not 
be  accepted  until  tested,  the  mere  delivery  of 
bills  of  sale  to  the  owner  as  the  work  pro- 
gressed was  not  a  modification  of  the  contract, 
or  an  acceptance,  so  as  to  render  the  owner 
liable  for  the  loss  due  to  a  destruction  of 
the  tank  while  being  tested.     Id.     It  was  im- 


material where  the  title  to  the  property  was 
during  performance.  Id.  Where  a  contrac- 
tor has  abandoned  his  work  after  supplying 
defective  materials  and  some  payments  have 
been  made  on  account,  there  is  no  accept- 
ance of  the  material  where  the  contract  pro- 
vided for  an  architect's  certificate  of  com- 
pletion, and  also  that  payments  on  account 
should  not  be  construed  as  acceptance  of 
work  done.  Jenkins  v.  American  Surety  Co. 
[Wash.]    88   P.   1112. 

11.  Gier  v.  Daiber  [Mich.]  14  Det.  Leg.  N. 
183,  111  N.  W.  773.  Where  a  contractor 
agrees  to  do  work  satisfactory  to  the  own- 
er's superintendent,  and  after  doing  some 
work  is  told  that  it  is  not  satisfactory,  evi- 
dence that  the  owner  and  superintendent 
agreed  to  accept  the  w^ork  if  certain  changes 
were  made  wliich  was  done  is  sufficient  to 
show  that  work  was  satisfactory  to  the  su- 
perintendent. Lang  V.  Crescent  Coal  Co. 
[Wash.]    87    P.    261. 

12,  13.     See  7   C.  L.   492 

14.  Noyes  v.  Noullet  &  Co.,  118  La.  S88, 
43  So.   539. 

15.  Bid  by  subcontractors  for  glass  speci- 
fied in  a  building  contract,  reference  to  speci- 
fications being  only  for  purpose  of  deter- 
mining amount  and  sizes.  Noyes  v.  Butler 
Bros.,  98  Minn.  448,  108  N.  W.  839. 

16.  Beattie  v.  McMullen   [Conn.]   67  A.  488. 

17.  Seventh  St.  Planing  Mill  Co.  v.  Schae- 
fer,  30  Ky.  L.  R.  623,  99  S.  W.  341.  In  an 
action  by  a  subcontractor  against  the  con- 
tractor,t  conractor  held  entitled  to  deduct 
value  of  digging  a  trench,  which  work  had 
been  included  in  tlie  subcontractor's  con- 
tract and  omitted  by  him.  Scanlon  v.  Miller, 
98   N.   Y.  S.   662. 

18.  Failure  to  supply  material.  Seventh 
St.  Planing  Mill  Co.  v.  Schaefer,  30  Ky.  L.  R. 
623,   99  S.  W.  341. 
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not  for  loss  of  his  own  time,  or  injury  to  business  reputation  or  hypothetical  damages 
which  could  not  have  entered  into  the  minds  of  the  parties  at  the  tune  of  contract- 
ing.^" The  contractor  has  no  right  to  do  work  called  for  by  a  subcontractor  at  the 
expense  of  the  subcontractor  without  notice  to  him.-**  The  owner  who  in  good  faith 
pays  the  contractor  in  full  is  not  liable  to  the  subcontractor  for  work  done.-^  A 
contract  with  a  subcontractor  providing  that  the  contractor  might  take  possession 
of  all  the  subcontractor's  tools  and  material  upon  his  failure  to  perform  is  not  sus- 
ceptible of  specific  performance  unless  it  appears  that  no  similar  property  could  be 
obtained  in  the  market.-- 

§  12.  BondsP — In  determining  the  liability  of  the  parties  to  a  surety  bond, 
it  should  be  construed  with  the  original  contract.^*  The  surety's  liability  being 
measured  in  part  by  the  terms  of  the  original  contract,  it  is  important  that  this 
liability  be  not  changed  by  material  changes  in  the  substance  of  the  original  con- 
tract or  deviation  from  its  provisions,^^  but  immaterial  alterations  of  a  contract  by 
the  o^\'ner  without  the  builders'  knowledge  will  not  discharge  the  surety,-**  nor  will 
an  immaterial  departure  from  the  provisions  of  the  contract.-'     Defense  by  a  surety 


19,  20.     Noyes  v.  NouUct  &  Co.,  118  La.  888 

42    So.    539. 

31.     Drall  v.   Gordon,   101   N.   Y.   S.   171. 

23.  Lewman  &  Co.  v.  Ogden  Bros,  143  Ala. 
351,    42    So.    102. 

33.  See  7  C.  L.  493. 

34.  First  Nat.  Bk.  v.  School  Dist.  No.  1 
[Neb.]  110  N.  W.  349.  Where  a  contract  pro- 
vided that  monthly  payments  sJiould  be 
made,  20  per  cent  of  the  amount  due  to  be 
retained  by  the  owner  and  a  surety  bond 
given  to  the  owner  provided  that  not  less 
than  15  per  cent  of  the  monthly  installments 
should  be  retained,  payments  of  all  but  15 
per  cent  was  not  such  a  breach  of  the  origi- 
nal contract  as  would  release  the  surety. 
American  Surety  Co.  v.  Scott  &  Co.,  18  Okl. 
264,  90  P.  7.  In  a  suit  on  a  surety  bond 
Avhich  refers  to  the  contract,  plans,  and 
specifications,  the  obligations  of  the  bond 
must  be  construed  according  to  the  terms 
of  the  contract,  plans,  and  specifications. 
McArthur  v.  McGilvray  [Ga.  App.]  57  S.  E. 
1058.  Contractor's  contract  provided  for  a 
bond  securing  materialmen  and  laborers  but 
the  city  accepted  a  bond  which  did  not  se- 
cure tliese.  The  bond  could  not  be  extended 
to  cover  these.  Smith  v.  Bowman  [Utah] 
88  P.  687.  "U'here  a  contract  for  putting 
in  place  a  steam  heating  plant  provided  for 
certain  payments  upon  the  arcliitect's  cer- 
tificate and  it  appeared,  after  the  contractor 
abandoned  the  contract,  tliat  over  payments 
had  been  made,  but  all  on  architect's  certifi- 
cates, which  certificates  were  given  in  good 
faith  by  the  architect,  the  owner  acted  ac- 
cording to  -the  terms  of  the  contract,  and 
the  surety  cannot  complain.  City  of  New 
Haven  v.  National  Steam  Economizer  Co., 
79  Conn.  482,  65  A.  959.  Where  a  surety 
bond  provides  that  not  more  than  80  per 
•jent  of  the  value  of  work  done  shall  be  paid 
for.  and  further  provides  that  the  owner 
shall  perform  all  the  things  set  forth  in 
the  original  contract,  and  one  of  its  pro- 
visions is  that  the  owner  shall  pay  for 
work  as  certified  to  by  the  architect,  the 
surety  would  not  be  released  if  in  com- 
pliance with  the  terms  of  the  contract  all 
payments  were  made  on  tlie  architect's  cer- 
tificates, but  some  payments,  owing  to  mi.s- 
take  or  collusion  with  the  contractor  on  the 


part  of  the  architect,  were  over  80  per  cent. 
McKenzie  v.  Barrett  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  641,  98  S.  W.  229.  Specified 
sums  provided  for  in  the  contract,  to  be 
used  by  the  owner  in  supplying  hardware 
and  fixtures  on  approval  by  the  architect, 
maj'  be  recovered  of  the  surety  if  paid  out 
as  provided.  Jenkins  v.  American  Surety  Co. 
[Wash.]   88  P.  1112. 

25.  City  of  New  Haven  v.  National  Steam 
Economizer   Co.,    79   Conn.    482,    65   A.    959. 

36.  The  inserting  of  words  specifically 
stating  that  a  barn  was  to  be  painted  where 
this  fact  was  clearly  implied  from  the  origi- 
nal language.  McKenzie  v.  Barrett  [Tex. 
Civ.  App.]    16  Tex.  Ct.  Rep.  641,  98  S.  W.  2  29. 

37.  Certificates  calling  for  .  payments 
dated  and  paid  upon  different  dates  from 
that  provided  in  the  contract  City  of  New 
Haven  v.  National  Steam  Economizer  Co., 
79    Conn.    482,    65   A.    959. 

Surety  held  not  released:  The  fact  that 
the  contractors  proceed  with  the  work  after 
the  date  upon  which  the  contract  required 
completion  does  not  amount  to  an  exten- 
sion of  time  granted  by  the  owner  so  as 
to  relieve  a  surety.  America  Surety  Co.  v. 
Scott  &  Co.,  18  Okl.  264,  90  P.  7.  A  contin- 
uance of  work  under  a  contract  beyond  the 
time  specified  for  its  completion  does  not 
constitute  such  a  novation  of  the  contract 
as  will  discharge  the  surety,  "^'ing  &  Bost- 
wick  V.  U.  S.  Fidelity  &  Guaranty  Co.,  150 
F.  672.  Where  it  is  provided  that  a  certain 
sum  shall  be  retained  out  of  the  contract 
price  until  the  building  is  completed,  th>? 
payment  of  laborers  out  of  this  sum,  who 
would  otherwise  have  filed  liens  which  the 
surety  would  have  to  satisfy,  is  not  a 
breach  sufficient  to  discharge  the  surety. 
United  States  Fidelity  &  Guaranty  Co.  v. 
Trustees  of  Baptist  Church  of  Columbus. 
[Ky.]  102  S.  W.  325.  Surety  is  not  released 
by  alterations  if  contract  provided  that 
owner  may  take  changes  in  the  plans 
(American  Surety  Co.  v.  San  Antonio  Loan 
&  Trust  Co.  [Tex.  Civ.  App.]  98  S.  W.  38Y), 
or  where  bond  provides  that  changes  may 
be  made  in  the  contract  (American  Surety 
Co.  V.  Scott  &  Co,  18  Okl.  264,  90  P.  7). 
Where  overpaj'ments  are  made  to  a  con- 
tractor   upon    estimates    furnished    by    the 
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that  owner  did  not  reserve  payments  as  provided  for  in  the  contract  is  nnavailable 
where  not  pleaded.-*  Under  United  States  statutes  providing  for  the  giving  of  a 
bond  by  the  contractor  to  pay  all  claims  for  labor  and  material,  etc.,  where  a  con- 
tractor's surety  was  compelled  to  pay  labor  and  material  claims  to  an  amount  ex- 
ceeding that  due  from  the  government,  the  surety  is  subrogated  to  the  funds  due 
to  such  lal)orers  and  materialmen  in  preference  to  a  mere  debt  for  money  lent.-^ 
Where  a  contractor,  unable  to  complete  his  contract,  obtains  assistance  from  an- 
other who  is  to  receive  as  compensation  a  percentage  of  the  gross  outlay,  such  othci 
person  is  not  a  subcontractor  but  a  lender  of  credit  and  as  Ruch  is  not  entitled  to 
recover  a  deficit  from  the  contractor's  surety  under  the  United  States  statute  pro- 
viding for  a  bond  to  protect  laborers  and  materialmen.^"  The  surety  of  a  defaulting 
contractor  is  preferred  in  his  right  to  be  subrogated  to  earned  pajmients  over  an 
equitable  assignee  of  the  contract.^^  Rights  under  a  general  surety  bond  may  be 
assigned.^-  A  contractor's  surety  bond  which  provides  that  he  shall  pay  for  ma- 
terial and  labor  used  in  the  construction  of  a  building  is  not  only  for  the  benefit  of 
the  owner  but  for  laborers  and  materialmen  who  may  sue  to  enforce  the  same  in 
their  own  names. ^^  The  owner  after  abandonment  of  contract  by  contractor  may 
recover  against  the  surety  for  amounts  of  liens  paid  by  him  which  contractor  has 
admitted  as  proper,''*  and  attorney's  fees  in  defending  a  mechanic's  lien  where  it 


architect,  as  provided  in  the  contract,  the 
owner  is  not  chargeable  with  the  ineffi- 
ciency or  mistakes  of  his  architect,  provided 
an  attempt  at  an  estimate  is  reaUy  made 
if  the  deficiencies  are  not  so  great  as  to 
put  him  on  inquiry  or  he  lias  no  actual 
notice  of  the  incorrectness  of  the  estimates. 
Architect  made  estimates  for  payment  for 
marble  based  on  invoices  on  which  mate- 
rial was  shipped  from  the  quarry  and  on 
representations  of  the  builder.  Fidelity  & 
Deposit  Co.  V.  Ag-new  [C.  C.  A.]  152  F.  955. 
The  failure  to  complete  a  contract  on  time 
i-5  not  such  breacli  and  abandonment  of  the 
contract  as  requires  notice  from  o-»vner  to 
surety  as  provided  for  in  bond.  American 
Surety  Co.  v.  Scott  &  Co.,  IS  Okl.  264,  90 
P.  7.  Where  a  subcontractor's  surety  had 
received  notice  of  the  termination  of  the 
contract  both  from  the  architect  and  the 
contractor,  -who  was  liable  under  his  con- 
tract to  complete  the  work  the  subcontrac- 
tor was  about  to  abandon,  the  fact  that  a 
new  contract  is  made,  not  differing'  sub- 
stantially from  the  conditions  of  the  origi- 
nal contract,  without  notice  to  the  surety, 
did  not  release  the  surety  from  liability. 
Wing  &  Bostwick  Co.  v.  United  Sttes  Fidelity 
&  Guaranty  Co.,  •  150  F.  672.  Contractor 
ceased  work,  owing  to  weatlier  In  January 
claiming  that  he  would  complete  his  con- 
tract at  the  stipulated  time.  In  April  the 
owner  definitely  learned  that  he  had  aban- 
doned his  contract  and  sent  written  notice 
within  thirty  days  to  the  surety.  This  was 
sufficient.  United  States  Fidelity  &  Guaranty 
Co.  V.  Trustees  of  Baptist  Church  of  Colum- 
bus   [Ky.]    102   S.   W.    325. 

Surety  held  released:  If  a  stipulation  for 
a  reservation  of  part  of  the  contract  price 
until  after  completion  is  waived  by  the 
owner  without  consent  of  the  surety,  it 
operates  to  discharge  him.  National  Surety 
Co.  V.  Long,  79  Ark.  523,  96  S.  W.  745, 
Where  a  contract  provides  for  the  payment 
of  a  contractor  as  the  work  progresses  for 
labor    and    materials    as    estimated    by    the 


architect,  an  advance  or  overpaynient  so  pre- 
judices a  surety  that  it  operates  as  a  dis- 
charge as  a  matter  of  law.  Fidelity  &  De- 
posit  Co.   V.   Agnew    [C.   C.   A.]    152   F.    955. 

Failure  to  notify  tlie  surety  that  the  con- 
tractor would  not  be  able  to  complete  his 
contract  on  time  until  two  weeks  have 
elapsed  since  the  actual  failure  to  com- 
plete on  time  is  a  substantial  breach,  and 
action  cannot  be  maintained  against  surety. 
Surety  provided  that  if  at  any  time  it  ap- 
peared that  contractor  would  not  be  able 
to  complete  the  building  on  time  the  owner 
would  immediately  notify  the  suretj'  com- 
pany. National  Surety  Co.  v.  Long,  79  Ark. 
523,  96  S.  W.  745.  A  provision  in  a  surety 
bond  that  the  surety  sliall  not  be  liable 
unless  notified  at  once  of  the  failure  of  the 
insured  contractor  to  carry  out  his  con- 
tract is  of  the  esence  of  the  surety  contract, 
and,  unless  such  notice  is  given,  no  damages 
can  be  recovered  of  tlie  surety.  United 
States  Fidelity  &  Guaranty  Co.  v.  Rice  [C. 
C.    A.]    148    F.    206. 

28.  United  States  Fidelity  &  Guaranty  Co. 
v.  Probst,  30  Ky.  L.  R.  63,  97  S.  W.  405. 

29.  Henningsen  v.  U.  S.  Fidelity  &  Guar- 
anty Co.   [C.  C.  A.]   143  P.  810. 

30.  31.  Hardaway  v.  National  Surety  Co. 
[C.   C.  A.]    150   F.    465. 

32.  A  contractor  assigned  to  the  owner 
his  rights  under  a  subcontractor's  surety 
bond.  Wing  &  Bostwick  v.  U.  S.  Fidelity  & 
Guaranty   Co..    150    F.    672. 

33.  Ochs  V.  Carnahan  Co.  [Ind.  App.]  80 
N.  E.  163.  Although  statutes  prohibit  liens 
against  public  buildings,  and  there  is  no 
express  authority  for  the  trustees  of  the 
state  college  to  take  a  bond  from  contractor 
securing  payment  for  labor  and  material,  yet 
a  bond  taken  may  be  enforced  by  the  bene- 
ficiaries. Smith  V.  Bowman  [Utah]  88  P. 
687. 

34.  Jenkins  v.  American  Surety  Co. 
[Wash.]  88  P.  1112.  A  contractor  may  re- 
cover of  a  subcontractor's  surety  the 
amounts  paid  to  satisfy  liens.     United  States 


9  Cur.  Law.       BUILDIXG  AXD  LOAX  ASSOCIATIOXS  §  2. 


437 


is  provided  that  the  contractor  shall  deliver  the  premises  free  of  liens.^^  ]\Iaterial- 
raen  may  sue  on  bond  in  name  of  obligee  to  their  use.^^  A  bond  allowing  recovery 
in  the  name  of  the  owner  by  parties  furnishing  material  to  the  contractor  cannot 
be  taken  advantage  of  by  one  supplying  material  to  a  subcontractor  where  the  origi- 
nal contract  provides  that  the  owner  will  recognize  none  but  the  original  contractors 
throughout  the  transaction."^  Where  a  surety  bond  provided  that  the  surety  should  ■ 
be  liable  until  completion  and  acceptance  of  a  building,  the  suret}^s  liability  con- 
tinued until  both  contingencies  occurred.'® 

§   13.     liemedks  and  procedure  ^^  differ  in  no  wa}'  from  those  allowed  on  other 
contracts,  and  are  elsewhere  treated. *° 


BUILDING    AND    LOAN    ASSOCIATIONS. 


S  1. 

(437). 

S  2. 

§  3. 

A. 
B. 


Definition    and    Statutory    Regnilation 


C. 


Membership  and    Stock    (437).  \  D. 

Loans    and   Mortgages    (438).  §  4. 

In  General  (438).  |      §  5. 

Applicability  of,  and  Exemption  from,  '  (440). 
Usury  Laws   (438).  i 


Accounting' with  Borrower  W'hile  Sol- 
vent   (439). 
Accounting    After    Insolvency    (439). 
Termination  and  Insolvency   (440). 
Rigbts  of  AVithdra-wIng  Shareholders 


§  1.  Def.nifion  and  staiuiorji  regulation}'^ — A  foreign  company  has  no  stand- 
ing as  a  loan  association  in  another  state  if  from  its  powers  and  business  transac- 
tions it  is  not  such  an  association  within  the  laws  of  that  state.*' 

§  2.  MemhersJtip  and.  stocl'}^ — Though  shares  are  illegally  issued,  members 
who  accept  them  and  receive  the  benefits  conferred  will  not  be  permitted  to  assert 
their  invalidity  to  the  prejudice  of  others.**  One  may  recover  against  an  ass(X3ia- 
tion  for  deceit  in  procuring  stock  subscriptions  by  false  representations  as  to  solv- 
ency and  readiness  to  make  loans. *^ 

Charters  and  hy-laivs}^ — The  board  of  directors  of  an  Illinois  homestead  and 
loan  association  have  no  power  to  enact  by-laws.*' 

Kinds  of  stocl-.*^ — The  issuance  of  a  kind  of  stock  not  authorized  by  the  act 
under  which  an  association  was  incorporated  is  ultra  vires  the  association.*^ 

Payments  of  duesJ''^ — Since  the  right  of  an  association  to  impose  fines  for  fail- 
ure to  pay  dues  or  other  charges  is  statutory  only,  the  legislature  may  limit  it  even 
as  to  alread}'  existing  loans.-"'^  A  court  will  not  enforce  a  by-law  which  is  ambigu- 
ous as  to  the  principle  on  which  a  fine  is  to  be  calculated. ^- 

Maturity  of  stock  andrights  of  holders  of  matured  stocTc.^^ — A  by-law  provid- 


Fidelity    &    Guaranty    Co.    v.    Probst,    30    Ky. 
L.   R.   63,   97  S.  W.   405. 

Tally   V    Ganahl    [Cal.]    90    P.    1049. 

City  of  Flora  v.   Searles,   127   111.  App. 


3.-5. 
36. 

465. 

37.  Plaintiff  supplied  paint  to  subcon- 
tractor to  do  tlie  painting.  Contract  pro- 
vided that  it  should  not  be  transferred,  nor 
any  interest  therein,  to  other  parties.  Hos- 
ier v.   Kurchhoff,   101  N.  Y.   S.   643. 

38.  Suit  for  premium.  Length  of  time 
bond  in  force.  Aetna  Indemnity  Co.  v. 
Ryan,   53  Misc.   614,   103  N.  Y.  S.   755. 

39.  See  7  C.  L.  496. 

40.  See   Contracts,   7   C.   L.   761. 

41.  See   7   C.   L.   500. 

43.  Minnesota  corporation  held  not  a 
homestead  loan  association,  within  meaning 
of  Illinois  statute.  Cobe  v.  Airey,  125  111. 
App.   43. 

43.  See  7  C.  L.   500. 

44.  Shares  constituting  a  guaranty  to 
other  stock.  People  v.  New  York  Bldg. 
Loan   Banking  Co.,   104   N.  Y.   S.   892. 


45.  Petition  sufficient  without  allegation 
that  plaintiff  had  applied  for  a  loan.  Trol- 
linger  v.  Amarillo  Sav.  &  Loan  Co.  [Tex.  Civ. 
App.]    103   S.   W.   199. 

46.  See  7  C.  L.  500. 

47.  As  to  interest  and  premium  rates. 
Free  Home  Bldg.,  Loan  &  Homestead  Ass'n 
V.  Edwards,   124   111.  App.   191. 

48.  See    7    C.    L.    501. 

49.  Act  Apr.  9,  1875,  does  not  authorize 
issue  of  income  stock.  Bettle  v.  Republic 
Sav.   &  Loan  Ass'n    [N.  J.   Eq.]    64   A.   176. 

30.     See  7   C.  L.   501. 

51.  Act  April  8,  1903  (P.  L.  457),  held  ap- 
plicable to  loan  made  before  its  passage. 
Egg  Harbor  Bldg.  &  Loan  Ass'n  v.  Baake 
[N.  J.  Eq.]   65  A.  864. 

52.  Where  it  failed  to  specify  the  princi- 
pal on  which  a  certain  per  cent  of  forfeiture 
should  be  computed.  Egg  Harbor  Bldg.  & 
Loan  Ass'n  v.  Baake   [N.  J.  Eq.]   65  A.  864. 

53.  See  7  C.  L.  501. 
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ing  that  no  profit  or  interest  shall  be  paid  on  stock  after  it  has  matured  does  not 
disable  the  association  from  borrowing  from  a  holder  of  matured  stock  the  amount 
he  is  entitled  to  receive  therefor ;  ^*  and  the  association  will  not  be  heard  to  deny 
the  power  of  its  executive  officej-s  to  execute  a  note  for  such  amount  pursuant  to 
a  custom  prevailing  in  the  management  of  its  business.^"  One  who  receives  such 
a  note  in  settlement  is  no  longer  a  member  but  a  creditor  of  the  association  regard- 
less of  the  validity  of  the  note.°® 

§  3.  Loans  and  mortgages.  A.  In  general.^'^ — In  the  absence  of  statutory 
restrictions  the  power  of  an  association  to  borrow  money  is  implied  from  the  gen- 
eral nature  of  its  business. °®  In  any  event  a  plea  of  ultra  vires  is  unavailing  in 
a  suit  to  enforce  a  certificate  issued  for  money  borrowed  for  the  benefit  of  its  mem- 
bers where  it  refuses  to  restore  the  benefits  received  and  outside  creditors  are  not 
involved.^'' 

An  association  may  estop  itself  by  its  conduct  or  negligence  from  showing  that 
its  president  had  not  authority  under  its  by-laws  to  accept  payment  of  a  mortgage 
from  a  memljer  and  cancel  the  mortgage.*'^  Notice  to  the  secretary  of  an  incor- 
porated association  of  the  fraudulent  release  of  a  mortgage  is  notice  to  the  associa- 
tion."^ Fines  cannot  be  included  in  a  foreclosure  decree  where  not  provided  for 
either  by  the  bond  or  the  mortgage."^ 

An  association  has  power  to  transfer  an  ordinary  negotiable  note  not  given  by 
a  member  for  money  borrowed  by  hi.m*'^ 

(§3)  B.  ApplicahUity  of,  and  exemplion  from,  usurij  laws.'^* — While  home- 
stead and  loan  associations  are  often  authorized  by  statute  to  charge  more  than 
the  legal  rate  of  interest,  they  can  do  so  only  by  compliance  with  the  statuton- 
conditions.*'"  Under  statutes  requiring  competitive  bidding,  loans  made  without 
it  are  usurious  if^more  than  the  legal  rate  is  charged.'^®  An  unauthorized  bid 
made  for  a  member  may  be  ratified  by  his  direction  that  the  association  appropriate 
a  portion  of  the  loan  to  the  premium  bid.**'  One  is  not  estopped  to  assert  usury 
because  he  received  the  loan  and  paid  the  illegal  rates  where  he  was  without  knowl- 
edge that  the  rates  were  not  fixed  by  by-law  as  required  by  statute."^     Where  it  is 


54.  Bohn  v.  Boone  Bldg-.  &  Loan  Ass'n 
[Iowa]  112  N.  W.  199. 

55.  W^here  there  were  blanks  for  signa- 
tures of  president  and  secretary  and  transac- 
tion was  entered  on  "biUs  payable  book." 
Bohn  V.  Boone  Bldg  &  Loan  Ass'n  [Iowa] 
112  N.  W.  199,  rvg.  on  rehearing  [Iowa]  108 
N.  W.   1025. 

56.  Bohn  v.  Boone  Bldg.  &  Loan  Ass'n 
[Iowa]  112  N.  W.  199.     See  post,  §  4. 

57.  See  7   C.  L.   502. 

58.  Bohn  v.  Boone  Bldg.  &  Loan  Ass'n 
[Iowa]    112  N.  W.   199. 

59.  Bettle  v.  Republic  Sav.  &  Loan  Ass'n 
[N.  J.  Eq.]    64  A.  176. 

60.  Held  estopped  as  against  a  member 
and  a  second  mortgagee  where  it  had  per- 
mitted its  president  to  act  in  such  matters. 
Manchester  Bldg.  &  Loan  Ass'n  v.  Beards- 
ley   [N.  J.  Eq.]   66  A.  1. 

«1.     Schumacher  v.   Wolf.   125   111.   App.   81. 

62.  That  the  word  "fines"  appeared  in 
tlie  proviso  of  the  mortgage  was  not  suffi- 
cient. Egg  Harbor  Bldg.  &  Loan  Ass'n  v. 
Baake   [N.  J.  Eq.]   65  A.  864. 

«».  Note  taken  out  of  ordinary  course. 
Russell  V.  Cassidy,  122  Mo.  App.  565,  99 
S.    W.    781. 

«1.     See  7  C.  L.  503. 


65.  There  must  be  either  competitive 
bidding  or  valid  by-law.  Free  Home  Bldg. 
Loan  &  Homestead  Ass'n  v.  Edwards,  223 
111.  126,  79  N.  E.  64.  The  attempted  fixing 
of  interest  and  premium  rates  by  the  reso- 
lution of  a  board  of  directors  having  no 
power  to  enact  by-laws  is  not  a  compliance 
with  a  statute  autliorizing  the  fixing  of 
rates  by  by-law  instead  of  by  competitive 
bidding.  Loan  held  usurious.  Free  Home 
Bldg.,  Loan  &  Homestead  Ass'n  v.  Edwards, 
124  111.  App.  191;  Id.,  223  111.  126,  79  N.  E.  64. 

66.  Cobe  V.  Airey,  125  111.  App.  43;  Roeser 
V.  German  Nat.  Bldg.  &  L.  Ass'n,  32  Pa. 
Super.  Ct.  100,  by  divided  court.  Loan  held 
usurious  where  fifteen  applicants  had  been 
instructed  beforehand  that  they  would  be 
required  to  pay  6  per  cent  in  addition  to 
legal  rate,  and  made  applications  on  such 
terms  which  were  passed  on  without  compe- 
tition. Klein  v.  Pennsylvania  Sav.  Fund  & 
Loan   Ass'n,    216    Pa.    516,    65    A.    1103. 

67.  Equitable  Bldg.  &  Loan  Ass'n  v. 
Thornas,   216  Pa.   671,   65  A.   1100. 

68.  Where  fixed  only  by  an  unauthorized 
lesolution  of  board  of  directors.  Free 
Home  Bldg.  Loan  &  Homestead  Ass'n  v.  Ed- 
wards,  223   111.   126,   79   N.   E.    64. 
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clear  tliat  a  borrower  also  sustains  to  the  association  the  relation  of  a  bona  fide  stock- 
holder, stock  dues  Avill  not  be  credited  as  payments  on  the  loan  for  the  purpose 
of  determining  whether  such  loan  was  usurious;"^  and  a  transaction  is  not  usurious 
if  there  is  nothing  to  prevent  the  borrower  from  discharging  the  note  by  payment 
according  to  its  terms  and  also  paying  up  the  stock  and  holding  it  as  absolute 
OAvner.*°  A  purchaser  who  assumes  payment  of  a  usurious  loan  as  a  part  of  the 
consideration  cannot  be  relieved  from  the  usury.'^^ 

(§3)  C.  Accounting  with' horrower  while  solvent.''^ — A  borrower  may  agree 
to  have  all  past  and  future  payments  of  dues  on  the  stock  credited  on  the  loan,'^ 
and  it  is  immaterial  that  the  election  is  written  in  the  assignment  of  the  stoct  a^ 
collateral  rather  than  on  the  l3ond  and  mortgage  where  the  different  papers  are 
delivered  concurrently  in  one  transaction.'^*  But  in  the  absence  of  any  agreement 
to  that  effect,  stock  payments  will  not  be  applied  on  the  loan.'^^  Usurious  premiums 
may  be  credited  on  the  debt,'**  but  will  not  alwa3''s  be  credited  as  of  the  date  of 
payment  or  draw  interest  from  that  date.'^'^ 

(§  3)  D.  Accounting  after  insolvency."'^ — Upon  the  appointment  of  a  re- 
ceiver in  insolvenc}'',  mortgages  held  against  members  immediately  become  due  and 
may  be  foreclosed,'^®  and  limitations  will  run  from  that  time.^*^  The  prevailing 
doctrine  seems  to  be  that  payments  on  stock  cannot  then  be  credited  on  the  debt,*^ 
though  in  some  states  it  is  held,  that  a  member  is  entitled  to  credit  on  the  loan 
not  only  for  premiums  and  interest  but  also  for  stock  dues.®-  In  Pennsylvania 
tlio  borrower  may  not  after  insolvency  elect  to  receive  such  credit,®^  but  insolvency 
does  not  affect  the  validity  of  an  election  made  prior  thereto.®*  The  act  of  an  asso- 
ciation in  depositing  A\ith  an  ofricer  of  another  state  its  securities  as  a  condition  to 
doing  business  in  that  state  and  as  a  trust  fund  for  members  in  that  state  only, 
destroys  the  fundamental  principle  upon  which  its  organization  was  based;  ®^  and 
in  a  suit  to  enforce  a  bond  and  mortgage  so  deposited  and  given  by  one  not  residing 
in  that  state,  his  contract  with  the  association  will  be  held  by  such  act  to  have  been 
abrogated  ab  initio,®''  and  he  will  be  regarded  as  a  simple  debtor  and  credited  with 
all  sums  paid  as  interest  or  stock  dues.®^  Such  member  is  not  estopped  to  question 
the  act  of  the  association  in  thus  giving  a  preference  to  other  members  where  he  is 
without  knowledge  thereof  until  after  the  insolvency.®® 


69.  Bank  of  Loudon  v.  Armor  [Miss.]  44 
So.    66. 

70.  Rabb  V.  Texas  Loan  &  Investment  Co. 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  618,  96  S. 
W.   77. 

71.  Where  vendor  did  not  plead  usury 
nor  consent  that  plaintiff  might  do  so,  and 
tliere  was  no  novation  or  release  of  the 
vendor.  Aggleson  v.  Middle  States  Loan, 
Bldg-.   &  Const.  Co.    [W.  Va.]    56  S.  E.   177. 

72.  See   7   C.   L.   504. 

73.  74.  Kurtz  v.  Campbell,  31  Pa.  Super. 
Ct.   516. 

~~y.  A  by-law  for  the  payment  of  one- 
lialf  per  cent  monthly  interest  on  the  loan, 
and  providing  that  interest  shall  be  an- 
nually reduced  by  deducting  interest  on  con- 
tributions made  on  stock,  held  not  to  au- 
thorize crediting  of  stock  payments  on  the 
loan.  Haspel  v.  Mofflt,  32  Pa.  Super.  Ct.  344. 
Roeser  v.  German  Nat.  Bldg  &  Loan 
32  Pa.  Super.  Ct.  100. 
Roeser  v.  German  Nat.  Bldg.  &  Loan 
32  Pa.  Super.  Ct.  100,  affirming,  by 
divided  court,  decree  below. 
7S.      See    7    C.    L.    505. 

79.  Graves  v.  Seifried  [Utah]  87  P.  674. 
After    insolvency   and    the   appointment   of   a 


76. 

Ass'n, 


Ass'n. 


receiver,  further  performance  of  the  contract 
with  borrowing  members  is  impossible  and 
an  equitable  adjustment  betwen  the  asso- 
ciation and  such  members  may  then  be 
made.  Preston  v.  Albee,  105  N.  T.  S.  33. 
Where  the  referee  excluded  the  bond  and 
mortgage  in  an  action  to  foreclose,  though 
the  same  were  properly  executed  and  ac- 
knowledged, and  also  the  judgment  ap- 
pointing the  receiver,  a  judgment  dismiss- 
ing the  complaint  but  finding  that  the  re- 
ceiver had  been  duly  appointed  could  not 
stand.     Preston   v.  Arthur,    105   N.   Y.   S.    36. 

50.  Graves  v.   Seifried    [Utah]    87   P.    674. 

51.  Sokoloskl  V.  New  South  Bldg.  &  Loan 
Ass'n  [Miss.]  43  So.  674;  Bank  of  Loudon  v. 
Armor  [Miss.]   44  So.  66. 

82,  'VA'^here  mortgage  provided  for  pay- 
ment of  premium,  interest,  and  dues  until 
maturity  of  stock  at  par.  Preston  v.  Wood- 
land, 104  Md.  642,  65  A.  336.  See  7  C.  L.  506, 
N.   55. 

S3.  Haspel  V.  Moffltt,  32  Pa.  Super.  Ct. 
344. 

84.  Kurtz  V.  Campbell,  31  Pa.  Super.  Ct. 
516. 

85,  86,  87,  88.  Clark  v.  Darr  [Ind.]  80  N. 
E.  19. 
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§  4.  Termination  and  insolvincy.^^ — A  receiver  will  not  be  appointed  for  a 
reorganized  association  on  mere  suggestion  that  the  trustees  were  too  closely  con- 
nected with  the  former  management,  and  criticism  as  to  the  manner  of  their  selec- 
tion.^" The  impounding  of  assets  and  appointment  of  receivers  does  not  deprive 
an  association  of  power  to  employ  counsel  to  defend  its  interests."^  AVlien  author- 
ized by  the  court  a  receiver  may  maintain  an  action  against  a  stockholder  to  recover 
a  fund  unlawfully  withdrawn  and  which  belongs  to  the  association  for  distribution 
among  all  the  stockholders.*^ 

General  creditors  are  entitled  to  priority  from  the  assets  agamst  the  sharehold- 
ers as  such.^^  The  holders  of  certificates  for  the  payment  of  money  issued  by  an  as- 
sociation for  the  purpose  of  raising  funds  for  the  benefit  of  its  borrowing  members 
and  secured  by  cash  or  securities  in  the  hands  of  a  trustee  are  creditors  and  not  stock- 
holders and  are  entitled  to  be  paid  by  the  trustee  in  full  and  without  deductions  for 
cost,  expenses,  or  premiums.^*  After  stock  has  matured  and  the  holder  has  been 
given  a  note  for  the  amount  found  due,  he  also  occupies  the  position  of  a  creditor, 
and  whether  the  note  be  valid  or  not  he  cannot  be  relegated  to  the  position  of  a  mem- 
ber where  the  association  was  solvent  until  after  he  retired,  though  insolvent 
long  before  it  ceased  to  do  busmess.'^"  Where  persons  deposit  money  with  an  organ- 
ization styled  a  saving  association  receiving  passbooks  certifying  that  the  depositor 
as  a  member  is  entitled  to  deposit  shares  to  the  amojint  of  the  credit  balance  therein 
stated  bearing  a  dividend  payable  out  of  the  earnings,  such  persons  become  members 
of  the  association  and  are  not  saving  dq^ositors  of  a  banlv  within  the  meaning  of  a 
statute  prefering  such  depositors  in  the  case  of  the  inolvency  of  any  bank  or  associa- 
tion formed  under  its  provisions.*"^ 

The  right  to  priority  from  the  assets  as  between  different  classes  of  share- 
holders will  depend  on  the  terms  of  the  charter  and  by-laws.^^  The  different  classes 
will  be  treated  alike  as  to  the. principal  of  the  stock  in  the  absence  of  provisions  to 
the  conlrary  ;"*=  but  holders  of  stock  issued  "as  a  guaranty  to  the  other  classes  of 
shares"  in  consideration  of  increased  dividends  and  to  provide  a  permanent  capital 
for  the  association  will  be  postponed  to  the  holders  of  other  stock.^^  If  the  holder 
of  matured  stocl;  receives  a  part  of  its  value  before  the  appointment  of  a  receiver 
and  without  Icnowledge  of  the  insolvent  condition  of  the  association,  his  subsequent 
transferee  will  be  entitled  to  dividends  on  the  balance  equally  with  the  other  stock- 
liolders  without  accounting  for  the  amount  paid  by  the  association  to  his  trans- 
ferrer.^ 

§  5.     F.i(jhi-<  of  with  draw  lyig  shareholders." — Insolvency  suspends  a  previously 


Sfl.     See  5  C.  L.   4S6. 

ttO.  Watkins  v.  State  Mut.  Bldg.  &  Loan 
Ass'n    [N.  J.   Eq.]    66  A.   920. 

91.  Assets  Realization  Co.  v.  Defrees,  127 
111.  App.   454. 

92.  Aldrich  V.  Gray   [C.  C.  A.]   147  F.   453. 
«3.     M'atkins   v.    Com.    Sav.    &   Loan    Ass'n 

[X.  J.  Eq.]    64  A.  751. 

94.  With  further  right  to  pro  rata  par- 
ticipation in  assets  of  assooiation  of  trust 
fund  proves  insufficient.  Bottle  v.  Republic 
Sav.  &  Loan  Ass'n    [N.  J.  Eq.]    64  A.   176. 

WTu  Bohn  V.  Boone  Bldg.  &  Loan  Ass'n 
[Iowa]    112  N.  W.   199. 

90.  Mills'  Ann.  St.  §  529.  Askey  v.  Fi- 
delity Sav.   Ass'n    [Colo.]    86   P.    1025. 

97.  Common  shareholders  held  entitled  to 
priority    over    founder    shareholders.      Wat- 


kins  V.   Com.   Sav.   &  Loan  Ass'n    [N.  J.   Eq.] 
64  A.   751. 

98.  Certain  preferred  stock  held  not  pre- 
ferred as  to  principal.  People  v.  New  York 
Bldg-.  Loan  Banking  Co.,  50  Misc.  23,  100 
N.   Y.   S.   459. 

99.  People  V.  New  York  Bldg.  Loan 
Banking  Co.,  104  N.  Y.  S.  892.  Where  a 
resolution  provided  that  the  further  divi- 
dends were  paid  "in  consideration  of  the 
guaranty  to  the  other  classes  of  shares," 
the  voting  down  of  an  amendment  adding 
the  words  "including  its  obligations  to  the 
holders  of  all  other  classes  of  shares"  did 
not  show  that  it  was  not  intended  to  guar- 
anty tlie  other  stock.  Id.  Guaranty  not 
terminated    by    insolvency.      Id. 

1.     McKee     v.     Home     Sav.     &     Trust     Co. 
[Iowa]   110  N.  W.   90S. 
i:.      See  7  C.  L.   506. 
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existing  riglit  of  stockholders  to  Avithdraw  from  the  association/  and  a  withdrawal 
^  A^hioh  was  illegal  because  made  during  insolvency  and  when  the  conditions  for  with- 
drawal did  not  exist  cannot  be  ratified  by  the  association.''  An  association  is  liable 
for  paying  tlie  withdrawal  value  of  prepaid  stock  to  one  who  is  not  authorized  to 
receive  it/  and  Avill  not  be  heard  to  say  that  the  payments  were  made  without  it 
having  received  a  required  three  months'  notice  of  withdrawal.^  In  an  action  to 
recover  the  withdrawal  value  of  stock,  the  burden  of  proving  a  forfeiture  is  on 
the  association.^  Where  a  clam.i  of  a  withdrawing  member  does  not  become  due 
until  the  association  receives  funds  with  wliich  to  pay  it,  interest  cannot  be  charged 
until  after  the  time  where  it  appears  that  the  association  had  funds.^  An  associa- 
tion is  not  bound  by  the  unauthorized  act  of  its  secretary  in  receiving  a  deposit  of 
money  from  one  who  is  no  longer  a  member.^ 
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g   1.     Public   Regrulation    (441). 
S  2.      Private  Regulation    (443). 
§  3.      Liability     for     Unsafe     Condition 
Premises    (445). 


of 


§  4.     Liability   for   Negligent    Operattoa  of 
Elevators  (447). 


§  1.  Public  regulation. ^° — In  the  exercise  of  the  police  power  it  is  generally 
provided  by  statute  or  ordinance  that  certain  regulations  be  complied  with  in  the 
construction  of  buildings. ^^  Failure  to  comply  with  such  regulations  in  some  cases 
subjects  the  person  so  failing  to  a  penalty,^^  or  a  building  violating  such  regulations 
may  be  declared  a  nuisance  and  abated  ^^  or  enjoined,"  or  the  authorities  may  conform 
the  building  to  the  requirements  at  the  owner's  expense.^^    A  contract  in  violation 


3.  Liquidation  of  stock  held  invalid  after 
insolvency  and  when  there  were  no  funds 
in  the  treasury  to  meet  such  demands  as 
r'  .quired  by  statute  authorizing'  withdrawal 
under  certain  conditions.  Aldrich  v.  Gray 
[C.  C.   A.]    147   F.   453. 

4.  Attempted  supbsequent  ratification  by 
directors  of  withdrawal  allowed  by  secre- 
tary.    Aldrich  v.  Gray    [C.  C.  A.]    147  F.   453. 

5.  Evidence  sufficient  to  show  forged  as- 
signment. Big  Four  Bldg.  Ass'n  v.  Clegg 
[Ind.  App.]   79  N.  E.  517. 

6.  Big  Four  Bldg.  Ass'n  v.  Clegg  [Ind. 
App.]    79  N.  E.  517. 

7.  Where  association  had  paid  to  wrong 
person  under  a  forged  assignment.  Big 
Four  Bldg.  Ass'n  v.  Clegg  [Ind.  App.]  79 
N.  E.  517.  Certificate  not  forfeitable  wliere 
association  through  negligence  or  mistake 
paid  out  its  value  under  a  forged  assign- 
ment.    Id. 

S.  Taylor  v.  Bankers'  Loan  &  Inv.  Co.,  102 
N.  T.  S.  1029. 

9.  Abraham  Lincoln  B.,  L.  &  H.  Ass'n  v. 
Walsh,   126  111.  App.  76. 

10.  See    7    C.    L.    507. 

11.  A  strxicture  erected  for  an  engine 
consisting  of  a  roof  made  of  boards  and 
roofing  paper  and  supported  by  posts  ia 
a  building  within  an  ordinance  prohibit- 
ing the  using  of  an  engine  "in  any  building." 
City  of  Concord  v.  Morgan   [N.  H.]   64  A.  725. 

Precautions  again.st  fire:  The  police  power 
of  a  city  includes  the  power  to  enact  rea- 
sonable ordinances  to  prevent  spread  of 
fires  and  for  protection  of  property  there- 
from. Tilford  v.  Belknap  [Ky.]  103  S.  W. 
289;  Inhabitants  of  Houlton  v.  Titcomb  [Me.] 
66  A.  733.  An  ordinance  requiring  fire  es- 
capes to  be  attached  to  all  buildings  used 
for    hotel   purposes   and   that   an   owner   who 


refused  to  attach  them  after  notice  from  the 
city  was  liable  for  a  penalty  was  effective 
from  its  passage  on  all  owners  of  hotel 
buildings,  the  notice,  being  necessary  only 
to  subject  the  owner  to  penalty.  Adams  v. 
Cumberland  Inn  Co.  [Tenn.]  101  S.  W.  428. 
Laws  1897,  p  363,  requiring  owners  of  office 
and  manufacturing  buildings  to  provide 
hose,  extinguisliers,  and  sucli  other  means 
of  preventing  fires  as  commissioners  may 
direct,  is  complied  witli  by  a  system  of  per- 
forated pipes  connected  with  valves  out- 
side for  use  of  firemen;  wooden  building 
covered  with  corrugated  iron  held  not  fire- 
proof within  fire  ordinance.  City  of  Syl- 
vania  v.  Hilton,  123  Ga.   754.  51   S.  E.  744. 

12.  Under  Laws  1897,  p.  468,  providing 
that  where  double  floors  are  laid  "carpen- 
ter contractors"  shall  lay  under  flooring  on 
each  story  to  not  less  than  two  stories  be- 
low where  work  is  being  performed,  an  in- 
struction that  the  owner  was  liable  for  in- 
juries if  slie  had  a  foreman  on  the  job  to  put 
in  a  certain  floor  is  improper  wliere  there 
was  no  carpenter  contractor,  as  it  ■«vas  for 
the  jury  to  say  whether  she  was  negligent 
and  whether  her  negligence  was  the  proxi- 
mate cause  of  the  injury.  Hashagen  v. 
Schafer,  101  N.  Y.  S,  11.  In  such  case  if  the 
owner  had  no  carpenter  contractor  wliose 
duty  it  was  to  comply  with  the  statute,  sucli 
circumstance  miglit  be  admissible  on  tlie 
question    of    negligence.      Id. 

13.  Micks  V.  Mason,  145  Mich.  212,  13 
Det.   Leg.   N.   472,   108   N.   W.   707. 

14.  Violation  of  an  ordinance  prohibiting 
the  erection  of  buildings  of  certain  material 
within  fire  limits.  Inliabitants  of  Houlton 
V.    Titcomb    [Me.]    66   A.    733. 

15.  Building  Code,  Laws  1901,  p.  208,  c. 
466,   §    470,   providing  that  in  case  of  danger 
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of  such  regulations  is  void.^'^  Different  authorities  may  have  concurrent  jurisdic- 
tion relative  to  such  regulations/^  but  the  power  to  prescribe  them  cannot  be  dele- 
gated to  a  citizen.^^  Such  regulations  must  be  reasonable  ^^  and  protect  the  consti- 
tutional rights  of  the  parties.^"  It  is  within,  the  police  power  of  a  state  to  limit 
the  height  of  buildings  in  a  city  -^  and  to  classify  parts  of  a  city  so  that  in  one 
part  one  lieight  is  prescribecl  and  a  different  height  in  another.--  It  may  also  dele- 
gate to  a  commission  the  determination  of  the  boundaries  of  the  different  parts,-' 
and  the  making  or  rules  and  regulations  such  as  to  permit  different  heights  in  dif- 
ferent places  according  to  the  conditions  in  one  of  the  general  classes  of  territory.-* 
Such  regulations  apply  only  to  buildings  within  the  terms  of  the  statute,-^  and 
where  made  by  a  municipality  do  not  apply  to  property  of  the  state  which  is  under 
the  control  of  the  legislature.-"  The  duty  of  complying  with  them  is  upon  the 
person  upon  whom  it  is  imposed  by  the  statute.-'^     They  inure  to  the  benefit  of  all 


arising  from  faning  of  buildings  the  build- 
ing department  may  cause  necessary  work 
to  be  done  to  render  tlie  same  temporarily 
safe,  does  not  autliorize  it  to  make  a  cor.j,- 
tract  for  the  storage  of  goods  taken  from  a 
collapsed  building.  People  v.  Metz,  115 
App.    Div.    269,    100   N.   Y.    S.    913. 

16.  St.  1S92,  p.  489,  forbidding  under  pen- 
alty the  erection  of  building  liaving  a  roof 
with  a  pitch  of  less  than  20  degrees,  makes 
illegal  the  acts  which  it  prohibits.  Eastern 
Expanded  Metal  Co.  v.  Webb  Granite  & 
Const.  Co.  [Mass.]  81  N.  E.  251.  A  contract 
for  the  construction  of  a  building  which  vio- 
lates such  statute  is  void  as  to  both  parties. 
Id. 

17.  The  fact  that  Building  Code,  §  15 
provides  for  installing  perforated  pipes  in 
buildings  and  confers  power  on  the  build- 
ing department  in  reference  tliereto  is  not 
inconsistent  with  the  exercise  of  jurisdiction 
over  the  same  subject  matter  by  fire  com- 
missioner. Lantry  v.  Hoffman,  105  N.  Y.  S. 
353. 

18.  An  ordinance  providing  that  no  frame 
building  shall  be  erected,  moved,  or  remod- 
eled within  the  city  until  permission  shall 
have  been  obtained  from  all  owners  of  per- 
manent brick  or  stone  structures  within 
a  radius  of  60  feet  from  the  proposed  struc- 
ture is  void  as  a  delegation  of  governmental 
power  to  citizens.  Tilford  v.  Belknap  [Ky.] 
103  S.  W.  289.  If  a  municipal  ordinance  un- 
dertaking to  prescribe  fire  limits  and  to 
impose  restrictions  upon  the  erection  of 
buildings  of  inflammable  material  be  in  part 
void  because  the  municipal  authorities  are 
witliout  power  to  enforce  some  of  tlie  pro- 
visions and  if  to  enforce  such  of  its  pro- 
visions as  are  valid  will  not  carry  out  the 
general  scheme  adopted  by  such  authorities 
with  a  view  to  affording  necessary  protec- 
tion to  all  property  exposed  to  more  than 
ordinary  fire  risks,  the  whole  ordinance 
must  be  declared  inoperative.  Town  of 
Elackshear  v.  Strickland,  126  Ga.  492,  54  S. 
E.   966. 

19.  Held  reasonable:  Ordinance  requiring 
temporary  floors  in  buildings  in  course  of 
erection  for  protection  of  laborers.  O'Don- 
nell  V.  Riter-Conley  Mfg.  Co.,  124  111.  App. 
544.  An  ordinance  requiring  hotels  to  be 
equipped  with  fire  escapes.  Adams  v.  Cum- 
berland Inn  Co.    [Tenn.]    101  S.  W.   428. 

Held  unreasonable:  Ordinance  prohibiting 
erection  of  a  frame  structure  within  60  feet 
of    a    l^rifk    or    stone    building    without    the 


consent  of  owner  of  latter.     Tilford  v.  Belli- 
nap   [[Ky.]    103  S.  W.  289. 

20.  Ordinance  providing  that  no  frame 
building  sliall  be  erected,  moved,  or  remod- 
eled witliin  the  city  until  permission  ob- 
tained from  permanent  brick  or  stone  struc- 
tures within  60  feet  of  the  proposed  struc- 
ture deprives  the  owners  of  frame  structures 
of  equal  protection  of  the  law  and  consti- 
tutes   a    taking    of    their    property    without 


due    process. 
S.  W.   289. 
21,     22,    23. 

364,    79    N.    E. 
24.     Welch 


Tilford    V.    Belknap    [Ky.]    lOJ 
Swasey,    193    Mass. 
193    Mass.    364,    79 


Welch    V. 
745. 

V.    Swasey, 

N.  E.  745.  A  rule  by  commissionei's  that  no 
building  shall  be  erected  in  a  residence  dis- 
trict higher  than  80  feet  unless  its  width 
on  each  street  on  wliich  it  stands  is  at  least 
one-half  its  height  is  reasonable.     Id. 

25.  Acts  1899,  p.  352,  providing  that  every 
hotel  over  three  stories  higii  and  over  one 
hundred  feet  long  shall  be  equipped  with 
iron  balconies  with  iron  stairs  running  from 
one  balcony  to  another,  does  not  apply  to  a 
hotel  not  exceeding  those  dimensions.  Adams 
V.  Cumberland  Inn  Co.  [Tenn.]  101  S.  W.  42S. 
Acts  1899,  p.  352,  requiring  that  all  hotels 
hereafter  constructed  of  certain  dimensions 
shall  have  certain  means  of  escape  in  case 
of  fire,  does  not  apply  to  a  building  already 
constructed  though  several  changes  were 
made  after  that  time.  Id.  The  erection  of 
two  tenement  houses  fronting  on  the  same 
street  by  tlie  owner  of  two  lots  fronting  on 
different  streets  coming  togetlier  at  right 
angles  is  not  witliin  ttie  provision  of  tlie 
tenement  house  act  providing"  that  where  a 
tenement  house  is  erected  on  a  lot  which 
runs  through  from  one  street  to  another  a 
5  ard  or  space  sliall  be  left  in  the  center  of 
the  lot.  People  v.  Butler,  115  App.  Div.  655, 
100    N.    Y.    S.    978. 

2«.  Under  Ky.  St.  1903,  §  301,  the  board  of 
visitors  of  tlie  school  for  the  blind  has  con- 
trol of  the  buildings  and  grounds.  Sec.  302 
provides  that  the  institution,  its  property. 
ofTicers,  and  employes  shall  remain  sub- 
ject to  the  control  of  the  general  assembly 
lield  that  though  the  institution  was  a  cor- 
poration it  was  not  subject  to  control  of 
the  city  where  its  buildings  were  located 
and  required  to  provide  fire  escapes  under 
penalty  as  provided  by  ordinance.  Kentuck.v 
institution  for  Education  of  Blind  v.  Louis- 
ville,   30    Ky.    L.    R.    136,    97    S.    W.    402. 

27.     Acts  1899,  p.  352,  c.   178,   §    1,  requiring 
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persons  for  wb.ose  protection  they  are  intended,-^  and  while  non-compliance  may 
not  subject  the  person  required  to  comply  to  civil  liability  if  it  was  not  the  proxi- 
mate cause  of  injury  sustained/^  one  for  whose  protection  they  were  enacted  may 
not  waive  such  noncompliance. ^° 

§  2.  Private  regulation.  Restrictive  covenants. ^'^ — A  restrictive  covenant  is 
in  the  nature  of  a  negative  easement  and  where  one  person  procures  the  title  to  all 
the  land  affected  by  it  such  easement  is  extinguished.^-  Like  other  covenants  it  ia 
not  binding  until  executed,^^  and  it  must  be  based  on  a  consideration.^*  In  constrii- 
ing  a  covenant  the  usual  rules  as  to  the  construction  apply.^^  Eecordation  is  not 
essential  to  its  enforcement  against  one  who  takes  with  actual  notice  of  it.^*^  Build- 
ing restrictions  are  construed  strictly  against  the  grantor/"  but  acts  clearly  in  dis- 
rea'ard  of  the  terms  must  be  construed  as  a  breach.^® 


the  keeper  or  proprietor  of  a  hotel  to  pro- 
vide each  room  with  a  rope  or  rope  ladder, 
does  not  impose  this  duty  on  the  owner  of 
a  hotel  operated  by  a  lessee.  Adams  v. 
Cumberland  Inn  Co.  [Tenn.]  101  S.  W.  428. 
Landlords  who  have  a  riglit  to  enter  build- 
ings to  comply  with  orders  of  fire  commis- 
sioners may  not  escape  liability  for  failure 
to  do  so  because  the  premises  were  at  the 
time  the  order  was  made  in  possession  of  a 
tenant  who  by  the  terms  of  his  lien  was  re- 
quired to  comply  with  all  orders  and  laws 
of  state  and  municipal  authorities.  Lantry 
V.  Hoffman,  105  N.  Y.  S.  353.  One  who  has 
an  easement  under  tiie  yard  in  the  rear  of 
the  premises  of  another  for  the  purpose 
of  maintaining  an  engine  room  and  boiler 
may  not  at  the  suit  of  the  owners  of  the 
servient  estate  be  required  to  make  the 
roof  of  his  enginehouse  fireproof  as  re- 
quired by  law.  Bachrach  v.  E.  Seidentaerg, 
Stiefel  &  Co.,  105  N.  Y.  S.  369.  An  affidavit 
charging  contractor  vrith  proceeding  to 
erect  a  building  without  first  having  ob- 
tained permit  from  the  building  inspector  is 
insufficient  where  tlie  requirement  of  the 
ordinance  is  tliat  such  a  permit  shall  be 
taken  out  by  either  the  owner  of  the  build- 
ing or  tlie  contractor.  City  of  Toledo  v. 
Kiebler,  8  Ohio  C.  C.   (N.  S.)    437. 

28.  A  reglilar  boarder  is  within  the  pro- 
tection of  Acts  1899,  p.  352,  requiring  every 
hotel  over  two  stories  high  to  be  equipped 
with  means  of  escape  in  case  of  fire.  Adams 
v.  Cumberland.  Inn  Co.   [Tenn.]   101  S.  W.  428. 

29.  Whetlier  failure  to  equip  a  hotel 
with  fire  escapes  was  the  proximate  cause 
of  an  injury  to  a  guest  who  jumped  from  a 
window  held  a  question  for  the  jury.  Adams 
V.  Cumberland  Inn  Co.   [Tenn.]   101  S.  W.  428. 

30.  Noncompliance  with  statutory  re- 
gulations requiring  fire  escapes  on  hotels  is 
not  waived  by  a  guest  who  continues  to 
occupy  a  room  tlierein  for  six  months  with 
notice  of  such  noncompliance.  Adams  v. 
Cumberland  Inn  Co.  [Tenn.]   101  S.  W.  428. 

31.  See  7  C.  L.  509. 

32.  Korn  v.  Campbell,  104  N.  Y.  S.  462. 
The  fact  that  person  so  acquiring  tract  lost 
it  by  foreclosure  of  purchase-money  mort- 
gage does  not  eliminate  him  from  claim 
of  title.  Id.  As  a  general  rule  a  covenant 
in  a  deed  restricting  the  use  of  land  inserted 
for  the  benefit  of  adjoining  land  will  be  ex- 
tinguished by  the  subsequent  vesting  in 
one  person  of  the  title  to  both  tracts.  Mis- 
cogee  Mfg.  Co.  v.  Eagle  &  Phenix  Mills,  126 
Ga.    210,    54    S.    E.    1028.  _ 


33.  "Where  several  lot  owners  agreed  to 
enter  into  a  restrictive  covenant  Vvrhicli 
should  be  of  no  effect  until  signed  and  ac- 
knowledged by  all,  and  a  portion  of  them 
failed  to  execute  it  for  eight  years  during 
wliich  period  a  part  of  them  conveyed  with 
out  mention  of  tlie  restriction,  held  the 
covenant  was  not  binding.  Schefer  v.  Ball, 
53  Misc.  448,  104  N.  Y.  S.  1028.  Mere  notice 
of  the  agreement  by  one  of  the  parties  from 
the  records  wliere,  recorded  did  not  make  it 
binding  on  him  though  it  was  afterwards 
duly  executed.     Id. 

34.  Where  husband  and  wife  owned  ad- 
joining lots  and  on  a  sale  of  the  husband's 
lot  the  wife  joined  in  a  restrictive  covenant 
affecting  hers,  her  dower  interest  in  her  hus- 
band's lot  constituted  a  sufficient  considera- 
tion to  make  the  covenant  binding  on  her. 
Wahl   V.    Story    [N.   J.    Eq.]    66   A.    176. 

35.  Where  a  husband  and  wife  owning 
adjoining  lots  executed  an  agreement  that 
no  building  should  be  constructed  on  the 
wife's  lot  nearer  than  five  feet  from  a  cer- 
tain line,  but  by  error  of  the  scrivener  it 
was  made  binding  on  the  husband  only  and 
the  wife's  name  was  inserted  as  party  of  the 
fi.rst  part  only,  held  the  contract  construed 
according  to  the  intent  of  the  parties  was 
suflacient  to  bind  the  wife.  Wahl  v.  Stoy 
[N.  J.  Eq.]    66  A.   176. 

36.  Wahl  V.   Stoy   [N.  J.  Eq.]    66  A.   176. 

37.  A  two  family  house  is  not  a  violation 
of  a  restruction  against  the  use  of  premises 
for  trade  manufacture,  etc.  McDonald  v. 
Spang,   105  N.  Y.  S.   617. 

38.  Covenants  violated:  Building  an 
apartment  house  is  a  violation  of  a  restric- 
tion to  use  of  lot  "for  residence  purposes 
only."  Burton  v.  Stapely,  4  Ohio  N.  P. 
(N.  S.)  65.  A  restriction  in  a  deed  that  the 
front  of  said  dwelling  house  or  any  part 
thereof  shall  not  be  nearer  to  the  street 
than  the  house  next  east  means  that  the 
front  walls  of  both  houses  must  be  in  line 
with  each  other,  and  to  build  a  house  so 
that  its  front  wall  is  in  a  line  with  the  front 
of  the  porch  of  the  adjacent  house  is  a  vio- 
lation of  the  restriction  in  the  deed.  Id. 
A  veranda  is  a  part  of  a  house  within  a  re- 
striction that  a  house  shall  not  be  erected 
within  25  feet  from  the  street.  McDonald 
V.  Spang,  105  N.  Y.  S.  617.  A  restriction  that 
no  building  shall  be  erected  nearer  to  the 
street  than  25  feet  is  violated  where  one  pro- 
cured a  lot  after  the  widening  of  the  street 
and  built  nearer  to  the  street  than  such 
distance,    though    the    building-    was    25    feet 
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AYlicre  one  platting  land  and  selling  lots  inserts  in  each  deed  a  restrictive  cov 
enant  for  the  benefit  of  each  purchaser,  the  covenant  inures  to  the  benefit  of  each 
regardless  of  whom  he  purchases/^  and  is  binding  on  all  purchasers  who  take  ^^•ith 
notice  of  it  *°  irrespective  of  whether  it  is  expressed  in  their  deed/^  and  the  fact  that 
a  portion  of  the  lots  were  conveyed  under  other  restrictive  covenants  does  not  show 
that  the  restriction  contained  in  all  the  deeds  did  not  apply  to  all  the  lots.*- 

The  violation  of  a  restrictive  covenant  by  the  grantor  *"  or  one  of  several  grant- 
ees **  will  be  enjoined  at  the  suit  of  one  for  whose  benefit  it  was  executed,*^  iiT&- 
spective  of  whether  there  was  privity  of  estate  or  of  contract  between  the  parties.*® 
But  if  the  original  grantor  did  not  bind  himself,  the  grantee  may  not  pursue  any 
other  grantee  to  whom  he  conveys  the  whole  or  a  part  of  the  remaming  lands.*^ 
Equitable  relief  against  a  breach  of  a  restrictive  covenant  must  be  promptly 
sought.*®  Mere  delay,  however,  Avill  not  bar  relief  where  it  is  due  to  hope  that  the 
violation  could  be  otherwise  stopped.*^  One  will  not  be  deemed  to  have  waived  the 
restriction  ^'^  where  he  asserts  his  right  to  have  it  enforced  as  soon  as  his  rights  are 


from  the  original  line  of  the  street.  Id.  Any 
building  consisting  of  more  than  one  story 
in  which  there  are  one  or  more  suites  on 
each  floor  equipped  for  separate  housekeep- 
ing purposes  in  a  "flat."  Lignot  v.  Jaekle 
[N.  J.  Eq.]  65  A.  221.  The  payment  of  a 
higher  rental  does  not  convert  what  would 
otherwise  be  a  "flat"  into  an  "apartment" 
within  a  restriction  against  flats.  Id.  A 
lestriction  against  the  use  of  the  lots  for 
any  purpose  offensive  to  the  neighborhood 
for  dwelling  houses  prohibits  the  construc- 
tion of  an  automobile  garage  to  accommo- 
date 125  machines,  containing  a  portable 
forge,  to  repair  machines  and  that  75  to 
100  machines  would  go  in  and  out  each  day. 
Evans  v.   Foss    [Mass.]    80   N.   E.    587. 

3».     Barton  v.   Slifer  [N.  J.   Eq.]    66  A.   899. 

40.  Bill  alleging  purchase  of  tract  by  an 
association,  its  subdivision  into  lots,  the 
adoption  of  a  general  building  scheme,  and 
a  restrictive  covenant,  and  its  insertion  in 
all  deeds  shows  a  right  to  enforce  such  cove- 
nant by  a  purchaser.  Barton  v.  Slifer  [N. 
J.  Eq.]  66  A.  899.  One  who  purchases  a  lot 
affected  by  a  building  restriction  of  which 
lie  has  notice  is  charged  with  notice  of  the 
restriction  as  it  exists  though  he  is  told 
that  it  does  not  prevent  certain  things. 
Wahl  V.  Stoy  [N.  J.  Eq.]  66  A.  176.  One  who 
lias  notice  of  a  restrictive  covenant  affecting 
his  property  who  procures  a  new  deed  for 
the  purpose  of  curing  an  alleged  mistake  as 
to  the  restriction  in  the  original  deed,  a 
lecitation  as  to  what  the  restriction  was 
does  not  alter  it  as  it  really  exists.  Id.  Both 
Vjuyer  and  his  grantor  must  have  notice  of 
private  restrictions  to  make  them  binding. 
Koak  V.  Davis  [Mass.]  80  N.  E.  690.  Notice 
of  restrictions  in  deeds  to  certain  other  lots 
held  not  notice  of  a  general  scheme  of 
restriction.      Id. 

41.  Where  a  uniform  plan  of  improve- 
ment restricting  the  use  to  which  each  parcel 
can  be  put  is  adopted  and  parcels  are  sold 
in  reference  to  such  plan,  mutual  negative 
easements  are  created  irrespective  of 
whether  the  covenant  is  expressed  in  the 
deed.  Silberman  v.  Uhrlaub.  116  App.  Div. 
869,  102  N.  Y.  S.  299.  Owners  of  a  tract 
contemplating  its  division  into  small  parcels 
adopted  a  general  scheme  of  improvement 
and    united    in    mutual    restrictive    covenants 


in  partitioning  the  property.  Held  subse- 
quent purchasers  with  notice  of  the  scheme 
had  a  right  to  rely  on  its  observance  by  all 
purchasers,  whether  expressed  in  deeds  or 
not.      Id. 

42.  Evans    v.    Foss    [Mass.]    SO    N.    E.    587. 

43.  Leaver  v.  Gorman  [X.  J.  Eq.]  67  A. 
111. 

44.  Where  the  lots  of  a  platted  tract  are 
sold  under  deeds  containing  a  restrictive 
covenant  for  the  benefit  of  all  lots,  a  grantee 
of  a  lot  may  enforce  the  covenant  against 
the  grantor  or  the  purchaser  of  another  lot. 
Evans  v.  Foss  [Mass.]   80  N.  E.  587. 

45.  At  the  suit  of  one  who  owns  property 
for  benefit  of  which  restriction  was  estab- 
lished. Silberman  v.  Uhrlaub,  116  App.  Div. 
869,    102   N.   Y.   S.    299. 

A  srantor  who  on  selling  a  portion  of  a  lot 
restricts  the  use  of  the  portion  granted 
may  enforce  such  restriction  in  equity  if  it 
is  reasonable.  Lignot  v.  Jaekle  [N.  J.  Eq.] 
65  A.  221.  When  there  are  restrictions  put 
upon  the  grantee  in  a  deed  as  to  the  use 
of  the  ground,  a  court  of  equitj*  will,  in  be- 
half of  the  grantor,  restrain  any  violation 
of  the  restrictions  which  are  threatened  by 
the  grantee.  Burton  v.  Stapely,  4  Ohio 
N,  P.    (N.  S.)    65. 

46.  Silberman  v.  Uhrlaub,  116  App.  Div. 
869,   102  N.  Y.   S.   299. 

47.  Leaver  v.  Gorman  [N.  J.  Eq.]  67  A. 
111. 

48.  Evidence  held  not  to  show  laches  in 
a  proceeding  to  enforce  a  building  restric- 
tion. Lignot  V.  Jaekle  [N.  J.  Eq.]  65  A.  221. 
One  who  permits  a  breach  of  a  covenant  to 
continue  for  several  years  loses  the  right 
to  enforce  it.  Leaver  v.  Gorman  [N.  J.  Eq.] 
67  A.  111. 

49.  The  right  to  enforce  a  restrictive 
covenant  against  the  sale  of  liquor  will  not 
be  deemed  to  have  been  waived  where  the 
complainant  at  no  time  gave  his  consent  to 
its  violation,  and  his  delay  in  seeking  to  en- 
force it  has  been  due  to  hope  that  it  could 
be  otherwise  stopped.  "Woodbine  Land  & 
Imp.  Co.  V.  Riener   [N.  J.   Eq.]   65  A.   1004. 

50.  Evidence  sufficient  to  show  that  a 
restriction  against  the  construction  of  a 
tenement  house  had  not  been  waived.  Lig- 
not V.  Jaekle  [N.  J.  Eq.]   65  A.  221. 
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prejudiced. ^^  One  Avho  asserts  that  a  breach  of  a  covenant  causes  no  injur}-  ha^ 
the  burden  to  prove  it  beyond  a  reasonable  doubt. ^-  RestrictiA'e  covenants  will  not 
be  enforced  where  changed  conditions  render  their  enforcement  inequitable/^  or 
where  violations  thereof  have  been  so  numerous  as  to  indicate  that  the  covenant  has 
been  abandoned."* 

§  3.  Lialjilitii  for  unsafe  condiiion  of  premises.^^ — The  owner"'''  or  person  in 
possession  of  premises  charged  with  the  repair  thereof  ^^  must  exercise  ordinary 
care  to  keep  them  in  a  reasonably  safe  condition  for  persons  lawfully  upon  them, 
but  he  is  not  an  insurer  of  their  safe  condition  and  is  liable  only  for  negligence.^^ 
He  owes  no  duty  to  mere  licensees  or  trespassers,^**  unless  a  nuisance  exists,*'*'  the 


51.  That  a  covenant  against  erecting  a 
house  nearer  than  25  feet  from  the  street 
has  not  been  generaUy  observed  does  not 
preclude  its  enforceinent  by  one  -who  w^ill 
be  injured  by  its  breach.  McDonald  v. 
Spang-,  105  N.  Y.  S.  617.  One  is  not  estopped 
to  enforce  a  restriction  where  as  soon  as  its 
violation  is  attempted  lie  gives  notice  to  the 
foreman  of  the  work  and  procures  a  bill  to 
enjoin  suclt  breach  as  soon  as  possible.  Bar- 
ton V.  Slifer  [N.  J.  Eq.]  66  A.  899.  The  right 
of  one  owner  in  a  platted  tract  where  all 
lots  are  affected  by  a  restriction  is  not  lost 
because  there  have  been  several  violations 
which  did  not  affect  his  rights  and  did  not 
show  a  general  intention  to  abandon  the  plea 
in   the  district.     Id. 

52.  A  grantee  who  asserts  that  his  breach 
of  a  building  restriction  does  not  injure  tlae 
grantor  must  show  such  fact  beyond  the 
possibility  of  doubt.  Lignot  v.  Jaekle  [N. 
J.   Eq.]    65  A.   221. 

.53.  The  original  scheme  of  iinprovement 
forbade  the  use  of  the  property  for  any  but 
residental,  purposes  but  the  locality  had 
become  a  manufacturing  and  tenement 
house  district.  Schwarz  v.  Duhne,  103  N.  T. 
S.  14.  A  restriction  made  when  the  locality 
w^as  a  residential  one  that  no  building  should 
be  erected  nearer  to  the  street  tlian  seven 
feet  will  not  be  enforced  after  the  district 
has  become  a  business  locality.  Scliefer  v. 
Ball,  53  Misc.  448,  104  N.  Y.  S.  1028.  Where 
the  owner  of  a  trust  subdivided  it  and  sold 
the  lots  under  deed  containing  a  restriction 
against  using  the  lots  for  any  purpose  offen- 
sive to  residences,  the  fact  that  the  locality 
was  becoming  a  business  district,  tlaat  sta- 
bles were  built  and  a  railroad  run  through 
it,  did  not  show  such  a  change  of  conditions 
as  to  preclude  the  enforcement  of  the  re- 
striction. Evans  V.  Foss  [Mass.]  80  N.  E. 
587. 

54.  Where  a  restriction  affected  150  own- 
ers but  had  been  broken  by  100  and  no  ac- 
tion was  taken  to  enforce  it  except  once 
when  a  case  was  started  but  permitted  to 
rest  for  seven  years,  held  the  restriction  was 
abandoned.  Chelsea  Land  &  Imp.  Co.  v. 
Adams    [N.  J.  Err.  &  App.]    66  A.   180. 

."5.  See  7  C.  L.  510.  See.  also.  Negligence, 
7  C.  L.  1090  and  topics  dealing  with  particu- 
l.'ir  dangerous  agencies  such  as  Electricity,  7 
C.  L.  1258;  Steam,  8  C.  L.  2080. 

56.  See,  also.  Landlord  and  Tenant,  8  C.  L. 
656.  A  landlord  who  has  control  of  water 
closets  is  liable  where  by  freezing  and 
bursting  they  overflow.  Kecouglatan  Lodge 
No.  29,  K.  P.  v.  Steiner  [Va.]  56  S.  E.  569. 
Owner  of  building  is  also  liable  though  ten- 
ant was  required  to  repair.  Mitchell's  Adm'r 
V.    Brady,    30    Ky.    L.    R.    258,    99    S.    W.    266. 


One  who  constructs  a  building  in  proximity 
to  a  street  must  exercise  reasonable  care  to 
construct  the  same  with  such  safety  and  se- 
curity that  it  will  withstand  any  wind  or 
storm  that  may  reasonably  be  expected  to 
occur.  Uggla  v.  Brokaw,  117  App.  Div.  586, 
102  N.  Y.  S.  857. 

57.  A  tenant  in  possession  of  property  is 
liable  where  a  pipe  attached  to  the  side  of 
the  building  falls  onto  a  pedestrian  in  the 
street.  Mitchell's  Adm'r  v.  Brady,  30  Ky. 
L.  R.  258,  99  S.  W.  266.  Where  the  owner 
of  a  building  has  parted  with  exclusive 
possession  of  it  to  a  tenant  prior  to  the  time 
a  skylight  therefrom  is  blown  into  the 
street,  the  negligence  inferrable  cannot  re- 
late to  the  landlord's  possession.  Uggle  v. 
Brokaw,   117   App.   Div.   586,   102   N.   Y.   S.   857. 

58.  Complaint  in  an  action  for  injuries 
sustained  by  falling  into  a  hole  which  fails 
to  allege  tliat  the  owner  knew  or  should 
have  known  of  the  dangerous  condition  of 
the  opening  and  in  the  exercise  of  ordinary 
care  failed  to  make  it  safe  i«  fatally  de- 
fective. Fearon  v.  Mullins  [Mont.]  88  P. 
794.  Where  a  mechanic  familiar  with  the 
premises,  knowing  the  purpose  of  a  lift 
and  manner  of  its  operation,  stepped  into 
the  lift  without  ascertaining  whether  the 
roof  was  in  place,  he  was  held  guilty  of 
contributory  negligence.  Gilfillan  v.  German 
Hospital  &  Dispensary,  115  App.  Div.  48, 
100  N.  Y.  S.  601.  Where  in  an  action  for 
injuries  it  is  not  shown  that  the  defendant 
is  owner  of  the  building  or  knew  of  de- 
fects therein  nor  did  the  extent  of  injuries 
to  the  person  complaining  appear,  a  nonsuit 
was  properly  granted.  Jackson  v.  Ross  [Ga. 
App.]  57  S.  E.  913.  -The  owner  of  an  office 
building  is  bound  to  use  due  care  witli  re- 
spect to  the  conditions  of  the  halls  and 
stairway  for  the  protection  of  persons  hav- 
ing business  with  his  tenants.  Construc- 
tion of  steps  held  not  negligent.  Bell  v. 
Central  Nat.  Bk.,  28  App.  D.  C.  580.  Failure 
to  artificially  light  halls  in  the  daytime  held 
not   negligent.   Id. 

59.  VA^here  one  employed  aboirt  hospital 
grounds  attempted  to  leave  them  by  going 
ever  a  wall  on  which  the  roof  of  a  lift  was 
located  and  stepped  into  the  roof  which  was 
not  secured  and  was  injured,  held  that 
since  he  was  not  authorized  to  use  sucli 
means  of  exit  the  defendant  owed  him  no 
duty  to  keep  it  safe  and  was  not  liable. 
Gilfillan  v.  German  Hospital  &  Dispensary, 
115   App.   Div.    48,    100   N.   Y.   S.   601. 

60.  A  building  which  has  been  negli- 
gently permitted  to  remain  in  a  dangerous 
conditon  so  that  portions  of  it  may  be  blown 
into  the  street  is  a  public  nuisance  to  per- 
sons using  the  street.     Uggla  v.  Brokaw,  117 
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liability  of  the  OAvner  of  a  building  for  injuries  to  a  traveler  on  the  highway  caused 
by  the  falling  of  an  object  from  the  building  is  to  be  determined  on  the  principles 
of  negligence,®^  the  maxim  res  ipsa  loquitur  being  ordinarily  applicable.^-  A  muni- 
cipal corporation  is  not  liable  for  injuries  sustained  in  buildings  used  wholly  for 
governmental  purposes.*'^  But  in  Xew  York  City  the  board  of  education  is  liable 
for  injuries  resulting  because  of  defects  in  a  school  building.®'* 


App.  Div.  586,  102  N.  T.  S.  857.  A  complaint 
T.y  one  injured  by  being  struck  by  a  sky- 
light dlown  from  the  roof  of  a  building  into 
the  street  which  alleges  that  divers  struc- 
tures had  been  erected  on  the  roof  of  tiie 
building  in  a  negligent  manner  and  that 
the  owner's  attention  had  been  called  to 
the  fact  and  he  had  refused  to  repair,  etc., 
lield  to  sustain  a  recovery  on  the  theory  of 
nuisance.  Id.  In  such  case  a  prima  facie 
case  is  establislied  by  proof  of  nuisance 
that  it  was  created  by  the  defendant  or 
existed  under  such  circumstances  that  he 
was  charged  with  notice.  Id-. 

61.  Waller  v.  Ross,  100  Minn.  7,  110  N.  W. 
252. 

62.  "Where  on  driving  a  team  in  the  street 
was  struck  by  a  part  of  a  skylight  blown 
from  the  roof  of  an  adjacent  building,  a  pre- 
sumption of  negligence  under  the  maxim  res 
ipsa  loquitur  is  raised.  Uggla  v.  Brokaw, 
117  App.  Div.  586,  102  N.  Y.  S.  857.  V^^here 
one  standing  on  a  sidewalk  and  working 
within  two  or  three  feet  from  -an  awning 
frame  was  injured  by  the  falling  of  a  brace 
from  such  frame,  there  is  no  presumption 
of  negligence  on  the  part  of  the  owner  of 
the  building  where  it  does  not  appear  tliat 
the  plaintiff  may  not  have  caused  sucli 
brace  to  fall.  Meanej'  v.  Horowitz,  115  App. 
Div.  572,  100  N.  Y.  S.  975.  Where  one  in  the 
street  is  injured  by  being  struck  by  a  sky- 
light blown  from  a  building  in  possession 
of  a  tenant  sues  the  landlord  he  has  the 
burden  to  prove  that  the  skylight  was  not 
originally  securely  fastened,  independent  of 
the  doctrine  res  ipsa  loquitur.  Uggla  v. 
Brokaw,  117  App.  Div.  586,  102  N.  Y.  S.  857. 
In  an  action  for  damages  for  the  falling  of 
a  sign  because  it  was  negligently  attached 
to  a  building,  when  it  appeared  that  it  was 
attaclied  under  the  direction  of  the  plain- 
tiff's agent,  there  can  be  no  recovery.  Hy- 
man  v.  Waas,  79  Conn.  251,  64  A.  354.  Res 
ipsa  loquitur  applies  where  a  part  of  a  stone 
window  sill  falls  to  tlie  pavement.  Evidence 
held  sufficient  to  rebut  negligence.  Papa- 
zian  V.  Baumgartner,  49  Misc.  244,  97  N.  Y. 
S.    399. 

NOTE!  The  rule  of  res  Ipsa  loquitur  has 
been  consistently  applied  to  damages  done 
to  one  lawfully  using  a  highway  by  the  fall- 
ing of  bujldings  or  parts  of  buildings.  The 
common  acceptance  of  this  view  in  tlie  two 
leading  cases  on  the  subject.  Ryder  v.  Kin- 
sey,  62  Minn.  85,  64  N.  W.  94,  54  Am.  St.  Rep. 
623,  34  L.  R.  A.  557  and  Mullen  v.  St.  John, 
57  N.  Y.  567,  15  Am.  Rep.  530,  is  especially 
significant  because  the  doctrine  of  Rylands 
v.  Fletcher.  L.  R.  3  H.  L.  330,  has  been  ac- 
cepted in  Minnesota  and  essentially  rejected 
in  New  York,  ^ee,  also,  Travers  v.  Murray, 
84  N.  Y.  S.  558,  as  to  the  falling  of  a  chim- 
ne3\  but  see,  Nichol  v.  Marshland,  L.  R.  10 
Ex.  255,  quoted  in  Gorham  v.  Gross.  125 
Mass.  232,  28  Am.  Rep.  224  and  Isherwood  v. 
Jenkens   Co.,   84   Minn.    423,    87   N.   W^    931,   as 


to  the  falling  of  a  pile  of  lumber  and,  gen- 
erally, see  Martin  v.  Dufulla,  50  111.  App. 
371;  Kappes  v.  Apel,  14  111.  App.  170;  Pat- 
terson V.  Jos.  Schlitz  Brewing  Co.  [S.  D.]  91 
N.  W.  336.  There  is  no  consistency  with  this 
rule  in  liolding  the  person  responsible  for 
damages  done  by  the  falling  of  a  wall  on 
principles  of  nuisance  under  appropriate 
circumstances.  See  Simmons  v.  Everson,  124 
N.  Y.  S  319.  21  Am.  St.  Rep.  676;  Wilkinson  v. 
Detroit,  etc.,  Works,  73  Mich.  405,  41  N.  W. 
490;  Miles  v.  City,  154  Mass.  511,  28  N.  E. 
676,  13  D.  R.  A.  84,  26  Am.  St.  Rep.  264; 
Murray  v.  McShane,  52  Md.  217,  36  Am.  Rep. 
367;  and  see  Lauer  v.  Palms  (Mich.)  89  N.  W. 
695:  Chute  v.  State,  19  Minn.  270;  Nordheim 
V.  Alexander,  19  Can.  Sup.  Ct.  248.  So  also, 
the  liability  caused  by  the  falling  of  a 
cornice  has  been  determined  under  the  rule 
res  ipsa  loquitur  or  by  tlie  principles  of 
nuisance.  Roberts  v.  Mitchell,  21  Ont.  App. 
433;  Grove  v.  Ft.  Wayne,  45  Ind.  429,  15 
Am.  Rep.  262.  It  is  true  that  the  liability 
for  a  roof  constructed  so  that  it  will  in- 
evitablj',  certain  seasons  of  the  year  and 
with  more  or  less  frequency,  subject  inno- 
cent travelers  to  damage  or  danger  may  be 
found  witliout  refernce  to  diligence  upon 
the  principles  of  Rylands  v.  Fletcher,  L.  R. 
H.  L.  330.  Shipley  v.  50  Associates.  101  Mass. 
252,  3  Am.  Rep.  346,  106  Mass.  199,  8  Am. 
Rep.  318;  Smithurst  v.  Proprietors  of  Inde- 
pendent Congregational  Churcli,  148  Mass. 
261,  2  L.  R.  A.  695,  12  Am.  St.  Rep.  550: 
Shepard  v.  Creamer,  160  Mass.  496,  or  of 
nuisance.  Hannem  v.  Pence,  40  Minn.  127,  41 
N.  W.  657,  12  Am.  St.  Rep.  717;  Lowell  v. 
Glidden,  159  Mass.  317,  34  N.  E.  459.  But  see 
Garland  v.  Town,  55  N.  H.  56,  20  Am.  Rep. 
164.  The  inlierent  and  necessary  tendency 
of  a  roof  eaves  overhanging  a  highwg,y  to 
do  harm,  however,  varies  materially  from 
the  tendency  of  an  ordinary  awning  to  fall. 
That  natural  difference  is  a  good  foundation 
for  the  distinction  between  the  legal  prin- 
ciples of  liability  applicable  to  tlie  respec- 
tive owners  for  consequent  damages.  The 
same  reasoning  which  holds  the  owner  of 
such  a  roof  responsible  for  damages  witliout 
reference  to  tlie  culpability  justifies  tlie 
liolding  of  the  owner  of  such  awning  in  an 
action  for  negligence  responsible  on  the  the- 
ory of  res  ipsa  loquitur  only.  It  is  true  that 
the  owner  of  a  building  to  which  tlie  awn- 
ing is  attached  may  be  held  responsible  for 
damages  to  a  passerby  due  to  its  fall,  on  tlie 
doctrines  of  nuisance.  Hume  v.  Mayor,  74 
N.  J.  264. — See  Waller  v.  Ross  [Minn.]  110 
N.    W.    252. 

63.  Persons  killed  by  negligent  operation 
of  an  elevator  in  a  court  house.  Moest  v. 
Buffalo.    116   App.    Div.    657,    101   N.   Y.    S.    996. 

64.  The  board  of  education  of  New  York 
City  managing  the  schools  and  having  pow- 
er to  close  them  is  liable  for  injuries  to  a 
pupil  caused  by  a  defect  in  the  building. 
Wahrman  v.  Board  of  Education  of  New 
York,    187    N.    Y.    331,    80    N.    E.    192. 
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§  4.  Liahilifi/  for  negligent  operation  of  elevators.^'' — Owners  and  operators 
of  passenger  elevators  owe  to  passengers  the  duty  to  exercise  the  highest  degTee  of 
care,"'^  both  in  the  construction/"  maintenance,^^  and  operation  of  the  elevator. 
This  rule  does  not  apply  to  freight  elevators  ^"^  except  as  there  is  an  invitation  to 
use  them.'°  Failure  to  equip  an  elevator  with  a  device  required  by  statute  does 
not  entitle  a  person  injured  to  recover  if  such  failure  Avas  not  the  proximate  cause 
of  tJie  injury.'^  They  ov>-e  to  persons  lawfully  on  the  premises '-  the  dutj'  to  exer- 
cise reasonable  care  to  see  that  elevator  shafts  are  properly  guarded,"  and  are  liable 
for  injuries  whicli  result  from  failure  to  exercise  such  care.'*     There  is  no  liability 


65.  See  7   C.  L.   511. 

66.  "Where  a  customer  in  store  was  in- 
jured in  elevator,  evidence  iield  to  show 
negligence  in  that  some  person  started  ele- 
vator after  it  had  stopped  and  while  in- 
jured person  was  leaving  it.  Moerman  v. 
Clark-Rutka-TA'eaver  Co.,  145  Mich.  540,  13 
Det.  Leg.  N.  648,  108  N.  W.  988.  One  who 
goes  to  an  office  building  to  see  a  physician 
and  is  in  the  elevator  on  his  way  to  the 
floor  of  the  building  on  which  the  physi- 
cian's office  is  located  is  a  passenger.  Fer- 
guson V.  Truax  [Wis.]  110  N.  W.  395.  Evi- 
dence held  to  show  that  one  injured  in  the 
elevator  of  an  office  building  was  in  the 
building  on  business.  Id.  In  an  action 
against  the  owner  of  a  building  on  the  jan- 
itor who  ran  the  elevator  for  injuries  sus- 
tained because  of  a  fall  of  the  elevator,  a 
verdict  aginst  the  owner  of  the  building- 
alone  is  proper.     Id.. 

67.  Negligent  construction  of  an  ele- 
vator held  the  proximate  cause  of  an  injury 
to  one  who  had  his  foot  caught  between  the 
floor  of  an  elevator  and  strips  negligently 
nailed  to  floor  beanis.  Obermeyer  v.  Loge- 
nian  Chair  Mfg.  Co.,  120  Mo.  App.  59,  96 
S.  "W.  673.  W'hether  an  elevator  well  was 
negligently  constructed  held  a  proper  sub- 
ject for  expert  testimony.  Id.  Whether  an 
elevator  was  negligently  constructed  held  a 
question  for  the  jury.  Id. 

68.  Where  one  was  injured  by  the  fall 
of  an  elevator  it  ■u'as  admissible  to  show  a 
similar  accident  just  shortly  prior  to  the 
one  in  question.  Glassman  v.  Surpless,  53 
Misc.  5S6,  103  N.  T.  S.  789.  Where  the  owner 
of  a  building,  the.  elevator  in  which  was  en- 
closed on  two  sides  by  slats,  permitted  two 
of  the  slats  to  remain  broken  and  one  law- 
fully using  the  elevator  inadvertently  al- 
lowed his  foot  to  protrude  through  the 
liole  and  it  was  crushed,  held  the  owner 
was  liable.  Rosenberg  v.  Schoolherr,  116 
App.  Div.  289,  101  N.  T.  S.  505.  Evidence 
held  to  show  that  the  owner  of  a  building 
did  not  exercise  ordinary  care  to  keep  the 
elevator  in  a  safe  condition.  Ferguson  v. 
Truax  [Wis.]  110  N.  T\^  395. 

69.  Proper  care  in  construction  of  freight 
elevators  does  not  require  tliat  they  be 
Mlaolly  enclosed.  Obermeyer  v.  Logeman 
Chair  Mfg.  Co.,  120  Mo.  App.  59,  96  S.  W. 
673.  Where  a  person  was  injured  while  rid- 
ing on  a  freight  elevator  on  which  there  was 
a  sign  forbidding  persons  to  ride  on  it,  and 
it  appeared  that  it  had  been  in  good  con- 
dition just  prior  to  the  accident  and  the 
injured  person  was  riding  on  the  invitation 
of  one  w^ho  had  no  authority  to  invite  him, 
evidence  insufficient  to  show  negligence  on 
the  part  of  the  owner.  McQuirk  v.  Man- 
hattan Life  Ins.  Co.,  50  Misc.  590,  99  N.  Y. 
S.    536. 


70.  A  landlord  who  has  control  of  a 
freight  elevator  owes  to  persons  whose  bus- 
iness requires  them  to  use  it  the  duty  of 
maintaining  it  in  a  reasonably  safe  con- 
dition. Rosenberg  v.  Schoolherr,  116  App. 
Div.  289,   101  N.  T.   S.   505. 

71.  The  fact  that  an  elevator  was  not 
equipped  with  a  device  giving  notice  that  it 
is  in  motion  as  required  by  Pub.  Laws,  p. 
43,  c.  973,  does  not  entitle  one  to  recover 
where  his  own  negligence  was  the  proxi- 
mate cause  of  the  injury.  Leahy  v.  U.  S. 
Cotton    Co.    [R.    I.]    66    A.    572. 

72.  Evidence  sufficient  to  show  that  one 
injured  by  falling  into  an  open  elevator  shaft 
was  on  the  premises  by  invitation.  Hamil- 
ton  V.    Taylor    [Mass.]    SO    N.    E.    592. 

73.  Evidence  sufficient  to  show  negligence 
in  leaving  an  elevator  shaft  open  and  un- 
guarded. Hamilton  v.  Taylor  [Mass.]  80 
X.  E.  592.  Instruction  that  owner  of  build- 
ing was  under  duty  to  use  reasonable  care 
to  guard  the  injured  person  from  injury 
and  what  constituted  reasonable  care  de- 
pendent on  the  circumstances  and  that  it 
was  the  duty  of  the  injured  person  to  use 
reasonable  care  for  his  own  protection 
under  the  circumstances  and  that  it  was 
for  the  jury  to  say  how  high  a  degree  of 
care  should  be  exercised,  held  proper.  Pas- 
ciesznj'-  v.  Boydell  Bros.  White  Lead  &  Color 
Co.,  146  Mich.  223.  13  Det.  Leg.  N.  726,  109  X. 
TV.  417.  Persons  lawfully  in  a  building  may 
go  around  it  for  the  purpose  for  which  they 
entered  and  may  assume  that  reasonable  pre- 
cautions have  been  taken  for  their  safety. 
Gardner  v.  Waterloo  Cream  Separator  Co. 
[Iowa]  111  N.  W.  316.  Where  one  entered  a 
building  for  the  purpose  of  delivering  goods 
by  a  side  door  which  had  been  left  unfastened 
and  fell  down  an  elevator  shaft,  held  that 
the  proximate  cause  of  the  injury  was  in 
not  properly  guarding  tlie  elevator  shaft 
and  in  failing  to  give  warning,  and  not  the 
act  of  a  third  person  in  leaving  the  door  un- 
locked. Id.  Where  one  delivering  goods  fell 
down  an  open  elevator  shaft,  had  no  notice 
that  it  was  dangerous  to  enter  the  building, 
tlio  mere  fact  that  there  were  signs  on  the 
door  warning  him  to  keep  out  was  no  excuse 
for  failure  to  guard  the  shaft,  the  building 
being   under   repair.    Id. 

74.  Evidence  sufficient  to  show  negli- 
gence in  failing  to  caution  one  who  fell 
into  an  open  elevator  shaft.  W'ills  v.  Tay- 
lor, 193  Mass.  113,  78'  N.  E.  774.  Evidence 
sufficient  to  show  that  one  who  fell  into  an 
open  elevator  shaft  was  not  negligent.  Id. 
In  an  action  for  injuries  sustained  by  the 
fall  of  an  elevator,  a  letter  written  by  the 
agent  of  a  nonresident  owner  to  the  owner, 
prior  to  the  accident  stating  that  the  ele- 
vator was  out  of  order  and  that  a  third 
person  had  stated  that  it  was  out   of  order 
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i'or  injuries  which  result  from  contributory  negligence  of  the  person  injured.'' 
One  suing  to  recover  for  injuries  sustained  has  the  burden  to  prove  negligence,'" 
but  he  need  not  prove  a  specific  defect  or  act." 

Bulk  Sales;  Burden  of  Proof,  see  latest  topical  index. 

BURGLiARY. 


AA'liat  Constitutes  (448). 
ludictment    (440). 


Evidence  (450). 

Ins'tructions  and  verdict  (452). 


§  1.  What  constitutes.''^ — A  statute  defining  burglary  as  the  breaking  and 
entering  of  a  building  "with  intent  to  commit  larceny  or  any  other  felony"  does 
not  require  as  to  larceny  an  intent  to  commit  a  felony.^^  Breaking  with  intent  to 
enter  a  house  in  which  property  of  any  value  whatever  is  stored  constitutes  an  at- 
tempt to  commit  burglary  in  Texas,  though  entry  is  frustrated.^" 

Bredlc'ing  and  entry.^'^ — 'Felonious  entry  without  the  consent  of  the  occupant  is 
essential  to  the  commission  of  the  offense,^-  hence,  entrance  in  response  to  what 
defendant  believed  to  be  an  invitation  does  not  constitute  burglary ,^^  but  one  having 
a  right  to  enter  in  the  performance  of  his  duties  may  be  guilty  where  entrance  is 


is  admissible  as  showing-  the  owner's  notice. 
Ferguson  v.  Truax   [Wig.]   110  N.  W.  395. 

75.  Evidence  insufficient  to  show  contri- 
butory negligence  as  a  matter  of  law  where 
a  boy  fourteen  years  of  age  was  injured  in 
an  elevator.  Obermeyer  v.  Logeman  Chair 
Mfg.  Co.,  120  Mo.  App.  59,  96  S.  W.  673. 
Question  of  contributory  negligence  held 
fo)-  the  jury  where  a  person  fell  down  an 
elevator  shaft.  Gardner  v.  Waterloo  Cream 
Separator  Co.  [Iowa]  111  N.  "W.  316.  Ques- 
tion of  contributory  negligence  held  for  the 
jury  where  one  delivering  goods  fell  into  an 
open  elevator  shaft,  wliich  was  unguarded 
in  the  path  he  was  required  to  follow  in 
making  the  delivery.  Hamilton  v.  Taylor 
[Mass.]  80  N.  E.  592.  It  is  negligence  per 
se  for  one  familiar  with  premises  to  step 
into  an  open  elevator  shaft.  Leahy  v.  U. 
S.  Cotton  Co.  [R.  I.]  66  A.  572.  One  who 
volunteered  to  oversee  the  work  of  a  janitor 
and  who  walks  through  an  open  door  into 
an  elevator  shaft  at  five  o'clock  in  the  morn. 
ing  may  not  recover  from  the  owner  of  the 
building  where  it  appears  that  the  door  was 
open  through  no  fault  of  his  and  the  person 
injured  had  notice  that  the  elevator  might 
not  be  there.  In  such  case  it  is  not  permis- 
sible to  show  that  the  door  had  been  open 
at  other  times  and  the  other  accidents  had 
happened  (Id.),  nor  to  show  that  the  door 
could  be  opened  without  a  key  (Id.).  The 
doctrine  of  res  IpsJi  loquitur  does  not  apply 
where  one  was  injured  by  falling  into  an 
open  elevator  shaft,  the  door  of  which  had 
evidently  been  left  open  through  no  fault  of 
the  owner  of  the  building.  Hope  v.  Long- 
ley,   27    K.   I.    579,    65   A.    300. 

76.  Questions  of  negligence  and  contribu- 
tory negligence  held  for  the  jury  whore  one 
riding  on  an  elevator  fell  between  the  ele- 
vator and  a  wall.  Gray  v.  Siegel-Cooper  Co., 
187  N.  Y.  376,  80  N.  E.  201.  Whether  an 
elevator  was  defective  or  negligently  operated 
held  a  question  for  the  jury.  Glassman  v. 
Surpless,  53  Misc.  586,  103  N.  Y.  S.  789. 
Where  one   delivering  goods  was  injured  by 


falling  into  an  opening  between  an  elevator 
and  the  wall,  evidence  that  it  had  for  a 
long  time  been  customary  for  persons  de- 
livering goods  to  use  the  elevator  without  ob- 
jection held  admissible  on  the  question  of  neg- 
ligence. Gray  v.  Siegel-Cooper  Co.,  187  N.  Y. 
376,  80  N.  E.  201.  Where  one  was  injured 
by  falling  into  an  opening  between  an  ele- 
vator and  the  wall,  it  was  permissible  to 
show  the  condition  of  the  premises  several 
hours  later  where  it  appeared  that  the  con- 
dition  was   tlie   same.   Id. 

77.  One  wlio  is  injured  by  the  fall  of  an 
elevator  need  only  prove  facts  from  which 
the  jury  may  infer  that  the  car  was  de- 
fective or  negligently  operated  and  need  not 
prove  specific  defect  on  misconduct.  Glass- 
man  V.  Surpless,  53  Misc.  586,  103  N.  Y.  S. 
789 

78.  See  7   C.  L.   512. 

79.  The  word  "larceny"  in  Laws  1905. 
c.  19,  p.  16,  amending  Rev.  St.  1898,  §  4334. 
includes  misdemeanors  as  well  as  felonie-f. 
and  the  words  "or  any  other  felony"  mean 
felonies  not  inclvided  In  the  crime  of  larceny 
and  is  not  a  limitation  upon  the  latter. 
State  v.  Hows  [Utah]   87  P.  163. 

SO.  Throwing  a  stone  through  a  window 
behind  which  property  is  situated.  Mason 
V.  State  [Tex.  Cr.  App.]  100  S.  W.  383,  cor- 
recting and  afg.  [Tex.  Cr.  App.]  98  S.  W. 
854. 

81.  .See  7  C.  L.  512. 

82.  Instruction  held  not  bad  as  authoriz- 
ing conviction  though  jury  found  that  de- 
fendant's confederate  who  was  in  fact  a  de- 
tective had  ow^ner's  permission  to  enter. 
Dees  V.  State  [Miss.]  42  So.  605.  Evidence 
held  to  show  that  entry  was  without  con- 
sent of  Occupant.  Martinez  v.  State  [Tex. 
Cr.  App.]    103   S.  W.   930. 

83.  Defendant  testified  that  codefendant 
knocked  at  door  and  he  thouglit  he  heard 
some  one  say  "Come  in,"  and  that  co- 
defendant  went  In,  held  sufficient  to  require 
submission  to  Jury.  Stout  v.  State  [Tex. 
Cr.   App.]    103    S.   W.    391. 
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effected  for  the  purpose  of  committing  a  crime.®*  One  may  be  guilty  of  an  illegal 
entry  into  part  of  a  house  though  he  may  legally  enter  another  portion.®^  Thus, 
a  person  entering  a  room  in  a  house  with  intent  to  commit  rape  is  guilty  of  burglar}'' 
though  he  may  have  entered  the  house  without  any  intention  of  committing  a  fel- 
ony.'^'' Where  the  statute  provides  the  time  of  the  day  during  which  the  crime  must 
be  committed  in  order  to  constitute  the  offense,  felonious  entrance  at  a  different 
time  is  not  within  the  statute. ^^  Under  the  Texas  statute,  where  the  crime  is  com- 
mitted in  the  day  time,  there  must  be  an  actual  breaking,®*  but  it  is  otherwise  where 
the  crime  was  committed  at  night,**^  and  in  that  state  where  entrance  is  with  intent 
to  commit  larceny,  the  value  of  the  property  is  immaterial  though  only  a  portion  of 
the  body  enters.®" 

Accomplices.^^ 

Nature  and  situation  of  ouilding.^^ — The  building  entered  must  be  ot  the 
character  covered  by  the  statute.^^  Eesidence  under  statute  relating  to  burglaiy 
means  a  place  of  abode,®*  and  as  to  persons  having  a  common  right  to  enter  a  build- 
ing, each  room  therein  constitutes  a  separate  dwelling  house.®^ 

To  constitute  the  offense  of  having  burglar's  tools  in  possession,^^  manual  pos- 
session is  not  essential.®^ 

§  2.  Indictment.^^ — The  indictment  must  show  that  the  building  entered  is  a 
structure  of  the  character  described  in  the  statute,®®  and  where  the  statute  is  des- 
criptive of  the  nature  of  the  structure  covered,  a  general  allegation  that  it  was  of 
that  character  is  insufficient.^  It  must  allege  the  ownership  of  the  building  en- 
tered,- and  if  the  owner  is  a  corporation  that  fact  should  appear,^  but  where  no 
})Iea  denying  the  corporate  existence  of  the  person  injured  is  filed,  same  need  not 


84.  Entrance  by  servant  for  purpose  of 
(  ommiting'  larceny.  Pointer  v.  State  [Ala.] 
J.l    So.    92  9. 

85.  State  V.  Descant,  117  La.  1046,  42  So. 
486. 

86.  Entry  by  an  inmate  of  the  house. 
State  V.  Descant,  117  La.  1016,  42  So.  486. 

87.  Under  Pen.  Code  1895.  arts.  838,  839, 
and  845c,  in  order  to  constitute  burglary 
of  a  private  residence,  the  crime  must  be 
committed  at  niRht.  Reyes  v.  State  [Tex. 
Cr.  App.]    102   S.   W.    421. 

88.  Pen.  Code  1895.  art.  839.  Instruction 
held  erroneous  as  authorizing  conviction  if 
f-ntry  Avas  witliout  consent  of  occupant. 
Bates  V.   State   [Tex.   Cr.  App.]    99   S.  W.   551. 

89.  Trousers  hanging  near  open  wnndow. 
Mays  V.  State   [Tex.  Cr.  App.]   100  S.  W.  926. 

90.  White's  Ann.  Pen.  Code  art.  838.  Ma- 
son V.  State  [Tex.  Cr.  App.]  100  S.  W.  383, 
correcting  and  afg.  on  rehearing  [Tex.  Cr. 
App.]  98  S.  W.  854  and  overruling  Jones  v. 
State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  569, 
87    S.   W.   1157. 

91.  92.     See  7  C.  L.  513. 

93.  A  chicken  house  is  a  building  within 
Kirby's  Dig.  §§  1603-1605.  Gunter  v.  State, 
T:>  Ark  432,  96  S.  W.  181,  but  a  chicken 
"coop"  is  not  necessarily  such  a  structure 
(Id.). 

94.  Room  in  a  school  dormitory  is  a  pri- 
vate residence.  Mays  v.  State  [Tex.  Cr. 
App.]    17    Tex.    Ct.    Rep.    720,    97    S.    W.    703. 

95.  Entry  of  a  room  by  an  inmate  of  the 
liouse  with  intent  to  commit  rape.  State  v. 
Descant,    117    La.    1016,    42    So.    486. 

96.  See    7    C.    L.    513. 

97.  Evidence  that  defendant  wore  coat  in 
which    burglar's    tools    were    found    on    the 
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night  previous,  and  that  next  morning  the 
tools  were  found  therein  in  his  rooin  at  a 
hotel,  held  sufficient.  State  v.  Hanley  [Iowa] 
110    N.    W.    914. 

98.  See   7   C.   L.   513. 

99.  Indictment  charging  defndant  with 
breaking  into  a  depot  in  which  goods,  etc., 
were  kept  for  sale  or  deposit  held  demur- 
rable.    Dickinson  v.   State    [Ala.]    41   So.   929. 

1.  Under  Acts  1899,  p.  318  c.  178,  making 
burglary  of  a  private  residence  at  night  a 
distinct  offense  and  describing  same  as  any 
building  or  room  actually  occupied  at  the 
time  as  a  place  of  residence,  an  allegation 
that  the  house  was  a  private  residence  is 
insufficient.  Jones  v.  State  [Tex.  Cr.  App.] 
16  Tex.  Ct.  Rep.  542,  96  S.  W.  44.  An  in- 
dictment for  entering  a  private  residence 
must  allege  that  it  was  actually  used  and 
occupied  at  the  time  of  the  offense  as  a  pri- 
vate residence  Johnson  v.  State  [Tex.  Cr. 
App.]    11    Tex.   Ct.   Rep.    556,    96   S.   W.    45. 

2.  It  is  sufficient  to  lay  the  ownership  of 
the  building  entered  in  tlie  person  in  posses- 
sion and  occupancy  thereof.  Railroad  de- 
pot. Peck  V.  State  [Ala.]  41  So.  759.  Rail- 
way company  in  possession  of  car  owned  by 
foreign  road.  Burrow  v.  State  [Ala.]  41 
So.  987.  Ownership  should  be  laid  in  the 
occupant,  especially  where  the  goods  taken 
belonged  to  him.  Room  in  a  school  dormi- 
tory. Mays  V.  State  [Tex.  Cr.  App.]  17  Tex. 
Ct.   Rep.   720,    97   S.   W.   703. 

3.  Indictment  charging  defendant  with 
breaking  into  "the  depot  of  the  S.  Ry.  Co., 
said  depot  being  the  property  of  the  S.  Ry. 
Co.,  a  corporation,"  sufficiently  alleges  cor- 
porate character  of  owner.  Peck  v.  State 
[Ala.]    41   So.    759. 
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be  proved  as  allcaed.*  An  indictment  in  the  language  of  the  statute  is  sufficient.^ 
Under  a  statute  defining  burglary  as  the  breaking  and  entering  of  a  building  with 
intent  to  commit  larceny  or  any  other  felony,  the  information  need  not  state  the  value 
of  the  goods.^  A  general  allegation  that  a  house  was  broken  and  entered  by  force 
is  ordinarily  sufficient  to  cover  night  or  day  burglary.'''  In  Texas  an  indictment  for 
burglary  of  a  private  residence  in  the  da}'time  need  not  allege  that  the  builditig  was 
a  private  residence,  the  statute  making  the  felonious  entry  of  a  private  residence  a 
distinct  offense  onh'  when  committed  at  night,^  and  an  allegation  that  the  ijuilding 
entered  was  a  private  residence  in  an  indictment  for  burglar}^  committed  in  the  day- 
time is  merely  descriptive  '^  and  is  not  an  attempt  to  charge  burglary  of  a  private 
residence/"  but  though  merely  descriptive  it  must  be  proved  as  alleged. ^^  The 
allegation  and  proof  must  correspond/-  hence,  under  an  indictment  for  burglary- 
with  intent  to  steal  property  of  a  desigTiated  person,  such  person  must  be  shown  to 
be  the  owner  thereof.^^ 

§  3.  Evidence.^* — Evidence  showing  the  history  of  the  case,^^  the  movements 
of  defendant/®  and  the  condition  of  the  premises,^'  including  foot  prints. ^^  is 
admissible ;  but  evidence  of  the  commission  of  other  burglaries  is  inadmissible  ^^ 
unless  part  of  the  res  gestae/*'  or  for  the  purpose  of  identifying  defendant 
as  the  perpetrator  of  the  crinie,^^  or  to  show  intent/-  or  a  common  design  or 
scheme,-^  or  concert  of  action  between  persons  engaged  in  the  commission  of  the 
crime,-*  hence,  evidence  of  the  fruits  of  other  burglaries  found  in  defendant's  pos- 


4.  Burrow  v.   State    [Ala.]    41   So.   987. 

5.  Indictment  for  burglary  with  explo- 
sives under  Acts  1906,  p.  946,  c.  476,  held, 
good.      Smith  v.   State    [Md.]    66   A.    67S. 

6.  Rev.  St.  1S98,  §  4334,  as  amended  by 
Laws  1905,  c.  19,  p.  16,  includes  both  grand 
and  petit  larceny.  State  v.  Hows  [Utah]  87 
P.    163. 

7.  Henderson  v.  State  [Tex.  Cr.  App.]  99 
S.   W.    1001. 

8.  Pen.  Code  1895,  arts  838,  839,  and  S45c. 
Reyes  v.  State  [Tex.  Cr.  App.]  102  S.  W. 
421. 

9.  10.  Martinez  v.  State  [Tex.  Cr.  App.] 
103   S.   "W.    930. 

11.  Evidence  tliat  building  was  occupied 
as  a  residence  by  a  baclielor  held  sufficient. 
Martinez  v.  State  [Tex.  Cr.  App.]  103  S.  W. 
930. 

12.  Under  a  statute  making  burglary  of 
a  private  residence  a  distinct  offense,  de- 
fendant cannot  be  convicted  under  an  in- 
dictmet  charging  burglary  of  a  house  where 
the  building  entered  was  a  private  residence. 
Room  in  a  school  dormitory.  Mays  v.  State 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  720,  97  S. 
W.  703.  Where  a  night  burglary  is  posi- 
tively alleged,  proof  tliat  crime  was  com- 
mitted during  day  constitutes  a  fatal  vari- 
ance. Henderson  v.  State  [Tex.  Cr.  App.] 
99  S.  W.  1001. 

13.  Evidence  considered  and  held  that  de- 
fendant's contention  that  lie  and  not  tlie 
person  named  in  the  Indictment  owned  prop- 
erty taken  should  have  been  submitted  to 
jury.  Harris  v.  State  [Tex.  Cr.  App.]  103  S. 
W.  390.  Defendant  cannot  be  convicted 
under  an  indictment  alleging  occupancy  in 
a  certain  person  and  entry  with  intent  to  steal 
his  "property  wiiere  the  evidence  sliows  entry 
with  intent  to  take  property  of  a  joint  oc- 
cupant. Roberson  v.  State  [Tex.  Cr.  App.] 
101   S.   W.    SOO. 

14.  See   7    C.   L.    514.  ' 


15.  Evidence  that  tools  found  in  burglar- 
i?;ed  building  were  taken  from  a  nearby 
blacksmith  shop  which  had  been  broken  into 
is  admissible.  State  v.  Arthur  [Iowa]  109 
K.  W.  1083. 

16.  Evidence  of  movements  of  defend- 
ant on  night  of  commission  of  offense  is 
admissible.  Dupree  v.  State  [Ala.]  42  So. 
1C04. 

17.  Evidence  of  an  ofRcer  as  to  condition 
of  premises  upon  his  arrival  after  burglary 
Is  admissible.  Herndon  v.  State  [Tex.  Cr. 
App.]  99  S.  "\V.  558,  as  is  evident  of  occupant 
that  he  opened  cash  drawer  (Id.). 

18.  Leonard    v.    State     [Ala.]     43    So.    214. 

19.  That  after  perpetuation  of  different 
burglary  defendant  was  tracked  with  blood 
hounds  and  arrested  is  inadmissible.  Jor- 
dan V.  State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep. 
596,  96  S.  V\^  35.  Alleged  confession  of  one 
of  several  defendants  as  to  other  burglaries 
on  same  nigiit  is  inadmissible.  Barnett  v. 
State    [Tex.    Cr.   App.]    99    S.   W.    556. 

30.  Where  houses  burglarized  on  same 
night  are  some  distance  apart,  evidence 
thereof  is  not  admis.sible  as  part  of  res 
gestae.  Herndon  v.  State  [Tex.  Cr.  App.] 
99    S.    W.    558. 

21.  In  a  prosecution  for  burglary  of  a 
pullman  car,  evidence  that  shortly  after  the 
crime  was  committed  defendants  were  seen 
dismantling  a  locomotive  is  admissible. 
State   V.    Toohey    [Mo.]    102    S.    W.    530. 

22.  To  rebut  claim  of  accident.  Herndon 
V.    State    [Tex.    Cr.    App.]    99    S.    W.    558. 

23.  Under  an  indictment  far  burglary  of 
a  railroad  car,  evidence  that  another  car 
coupled  to  it  was  broken  into  at  the  same 
time  and  that  property  taken  from  both 
cars  .was  sold  by  defendants  at  the  same 
time  and  place  is  admissible.  State  v.  Too- 
hey   [Mo.]    102   S.   W.   530. 

24.  Cook  V.  State,  SO  Ark.  495,  97  S.  W. 
683. 
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session  is  inadmissil^le.-^  Evidence  of  defendant's  possession  of  inculpatory  instru- 
ments,-*' or  of  property  taken  from  burglarized  premises,-^  if  identified,-^  or  of  its 
disposition  by  defendant  or  one  particeps  criminis,-®  is  admissible,  as  is  evidence 
tending  to  identify  such  property  as  the  property  stolen.^*'  Where  defendant's  op- 
portunity to  commit  the  crime  is  shown,  evidence  that  on  the  day  following  the 
commission  of  the  crime  defendant  brought  goods  of  a  similar  character  to  a  certahi 
woman  in  whose  possession  they  were  found  is  admissible,^^  and  defendant's  rela- 
tions with  her  may  be  shown."-  Irrelevant  ^^  or  immaterial  ^*  evidence,  or  evidence 
calling  for  conclusions  of  the  witness,^^  is  inadmissible.  Negative  evidence  does  not 
controvert  positive  affirmative  testimony.""  The  state  must  prove  beyond  a  rea- 
sonable doubt  the  breaking  and  entry  ^'  by  defendant  ^^  of  a  structure  of  the  charac- 
ter described  by  statute,'^  at  night,  if  essential,'*"  with  intent  to  commit  a  crime,'*^  but 
circumstantial  evidence  sitffices,"*-  and  in  a  prosecution  for  breaking  with  intent  to 


25.  Herndon  v.  State  [Tex.  Cr.  App.]  99 
S  W.  558;  Johnson  v.  State  [Tex.  Cr.  App.] 
IG  Tex.  Ct.   Rep.   556,   96  S.  W.   45. 

26.  Evidence  that  one  of  several  persons 
arrested  escaped  and  when  recaptured  had 
in  his  possession  burglar's  tools  is  admis- 
sible. State  V.  Leonard  [Iowa]  112  N.  W. 
784. 

27.  Herndon  v.  State  [Tex.  Cr.  App.]  99 
S.  W.  558.  Evidence  that  a  portion  of  the 
property  stolen  was  found  in  defendant's 
possession  is  admissible.  People  v.  Lowrie 
LCal.    App.]    87    P.    253. 

28.  Alleged  stolen  property  is  not  ad- 
missible in  evidence  unless  identified  as 
such.  Barnett  v.  State  [Tex.  Cr.  App.]  99 
S.  W.  556.  Instruction  held  to  require  iden- 
tification. Johnson  v.  State  [Tex.  Cr.  App.] 
17    Tex.    Ct.    Rep.    382,    98    S.    W.    266. 

29.  Evidence  of  disposition  of  stolen 
property  is  admissible  though  in  the  exclu- 
sive possession  of  a  codefendant,  where  de- 
fendant was  present  at  the  time  of  the  sale 
and  is  otherwise  connected  with  the  burg- 
lary.    State  V.  Toohey   [Mo.]   102  S.  'W.  530. 

30.  Evidence  that  wheat  purchased  from 
defendant  and  sample  shown  witness  were 
of  same  grade  is  admissible.  Stevens  v. 
State  [Tex.  Cr.  App.]  15  Tex.  Ct.  Rep.  936, 
95  S.  W.   505. 

31.  32.     Pointer  v.   State    [Ala.]    41   So.    929. 

33.  Where  burglar's  tools  were  found  in 
a  coat  which  defendant  left  in  his  room  in 
a  hotel,  evidence  that  a  third  person,  a 
guest  at  the  hotel,  but  a  stranger  to  de- 
fendant, offered  to  sell  a  coat  of  similar  ap- 
pearance is  inadmissible.  State  v.  Hanley 
[Iowa]    110  N.   W.   914. 

34.  Evidence  that  a  search  revealed  no 
burglar's  tools  or  implements  in  a  room  oc- 
cupied by  defendant  is  inadmissible.  Peo- 
ple   V.    Lowrie    [Cal.    App.]    87    P.    253. 

35.  Opinion  evidence  as  to  whether  a 
lock  on  the  door  of  the  V>uilding  entered 
could  have  been  broken  from  the  outside  is 
inadmissible,  being  a  matter  for  the  jury  to 
determine.  Dupree  v.  State  [Ala.]  42  So. 
1C04. 

36.  State's  evidence  of  lime  balls  in  wheat 
stolen  is  not  contravened  by  testimony  of 
witness  that  he  did  not  see  them.  Stevens 
v.  State  [Tex.  Cr.  App.]  15  Tex.  Ct.  Rep.  936, 
95  S.  W.  505. 

37.  Evidence  held  insufficient,  defend- 
ant's testimony  that  he  was  drunk  and  went 
to  sleep  in  building  and  was  locked  in  not 
being  controverted,   he   being  an   employe   in 


the  store.  Burrell  v.  State  [Tex.  Cr.  App.] 
17  Tex.  Ct.  Rep.  307,  97  S.  W.  706.  Evidence 
held  sufficient  to  show  felonious  entry,  it 
being  shown  that  defendant  had  entered 
premises  and  asked  for  mail,  and  that  he 
had  an  opportunity  to  remove  goods  which 
were  subsequently  found  in  his  possession. 
People  V.  King  [Cal.  App.]   87  P.  400. 

38.  Evidence  held  insufficient  to  sustain 
conviction  for  breaking  and  entering  a 
freight  car,  though  defendant  disposed  of 
goods  taken,  the  car  door  having  been  open 
and  others  having  had  an  opportunity  to 
enter.     Ross  v.   State    [Miss.]    42   So.    801. 

39.  Evidence  that  a  chicken  "coop"  was 
broken  into  Tvill  not  sustain  conviction,  a 
"coop"  not  necessarily  being  a  building. 
Gunter  v.   State,   79  Ark.   432,   96   S.  W.   181. 

40.  Evidence  that  at  5:30  a.  m.  it  was 
found  that  a  house  had  been  burglarized 
during  the  night  is  sufficient  to  sustain  con- 
viction for  burglary  in  the  first  degree,  the 
degree  depending  upon  the  time.  People  v. 
Lowrie    [Cal.    App.]    87    P.    253. 

41.  Evidence  sufficient  to  sustain  convic- 
tion for  burglary  with  intent  to  rape.  Miller 
v.  State  [Tex.  Cr.  App.]  100  S.  W.  398.  Under 
an  indictment  for  burglary  ■with  intent  to 
commit  larceny,  the  state  must  establish 
bej'ond  a  reasonable  doubt  that  defendant 
broke  and  entered  the  building  with  a  fel- 
onious intent  to  take  and  convert  goods 
therein  to  his  own  use  without  the  consent 
of  the  owner.  State  v.  VS'right  [Del.]  66  A. 
364. 

42.  Possession  of  property  taken  from 
liouse  which  had  ben  broken  into  coupled 
with  evidence  of  defendant's  proximity  to 
place  of  crime  and  subsequent  flight  held 
sufficient  to  sustain  conviction.  Delmont  v. 
State  [Wyo.]  88  P.  623;  State  v.  Delcore,  199 
Mo.  228,  97  S.  W.  894.  The  corpus  deliciti 
may  be  proved  by  circumstantial  evidence. 
Dupree  v.  State  [Ala.]  42  So.  1004.  Evidence 
held  sufficient,  defendant  having  been  seen 
in  proximity  to  tlie  place  of  the  crime  and 
having  disposed  of  property  taken.  Reyes 
v.  State  [Tex.  Cr.  App.]  102  S.  W.  421.  Evi- 
dence held  sufficient,  it  being  established 
that  building  was  broken  into  and  goods 
taken,  the  latter  being  found  in  defendant's 
possession,  and  his  acts  and  declaratinns 
subsequent  to  crime  indicating  guilt.  Mar- 
tinez V.  State  [Tex.  Cr.  App  ]  103  S.  W.  930. 
Evidence  that  defendant  with  otliers  was  in 
vicinity  of  place  wliere  crime  was  committed 
shortly  after  its  commission  and  with   them 
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stael,  it  has  been  held  that  slight  evidence  of  intent  is  sufficient/^  The  presumptions 
attendant  upon  defendant's  possession  of  stolen  property  has  given  rise  to  a  divers- 
itv  of  views,  some  courts  holding  that  unexplained  exclusive  possession  by  defend- 
ant," or  a  codefendant,*^  creates  a  prima  facie  case,**^  while  others  hold  that  such 
possession  is  a  mere  incriminating  circumstance,'*^  and  though  sufficient  to  sustam 
a  conviction**  creates  no  presumption  of  guilt.*^  As  a  nile  the  testimony  of  an 
accomplice  must  be  corroborated,^*^  and  for  the  purpose  of  corroboration  evidence 
of  prior  attempts  to  efEect  an  entrance  into  the  same  buildmg  is  admissible."'- 

§  4.  Insinictions  and  verdiclJ^- — It  is  the  duty  of  the  court  to  instruct  as  to 
such  of  defendant's  contentions  as  are  substantiated  by  evidence,^^  but  need  not 
charge  upon  defenses  which  there  is  no  evidence  to  support.^*  An  instruction  re- 
quiring the  jury  to  find  that  property  found  in  defendant's  possession  was  identified 
as  stolen  and  setting  forth  defendant's  contention  of  purchase  as  ground  for  ac- 
quittal need  not  refer  to  a  conflict  as  to  the  identity  of  the  property'."^     Instructions 


attempted  to  escape,  that  one  of  the  gang 
had  a  burglar's  outfit  in  his  possession,  lield 
sufficient  to  sustain  a  conviction.  State  v. 
Leonard  [Iowa]  112  N.  W.  784.  Evidence 
liold  to  sustain  conviction  for  breaking  and 
entering  a  bank,  defendant  having  been  in 
company  of  a  codefendant  who  pleaded  guilty 
and  his  actions  subsequent  to  tlie  crime  be- 
ing consistent  with  guilt.  State  v.  Arthur 
[Iowa]  109  N.  W.  10S3.  Evidence  held  suf- 
ficient to  justify  submission  to  jury,  defend- 
ant having  attempted  to  dispose  of  stolen 
propertv  shortly  after  burglary.  State  v. 
Toohey  [Mo.]  102  S.  W.  530.  Evidence  held 
insufficient  to  sustain  conviction,  though 
stolen  property  was  found  in  defendant's 
possession,  but  his  explanation  being  con- 
sistent with  innocence.  People  v.  Rosen- 
berg,  105   N.   Y.   S.    218. 

43.  Evidence  held  sufficient  though 
r.othing  was  proved  to  have  been  taken. 
Smith  V.  State  [Tex.  Cr.  App.]  102  S.  W. 
40^. 

44.  Sufficient  if  found  on  premises  occu- 
p;ed  by  defendant.  State  v.  Wright.  [Del.] 
6>S  A.   364. 

45.  State  V.  Wright  [Del.]   66  A.  364. 

46.  Unexplained  possession  of  stolen 
goods  is  prima  facie  evidence  that  the  per- 
son in  whose  possession  they  are  found 
broke  and  entered  the  building  in  which 
they  were  situated  for  the  purpose  of  com- 
mitting larceny.  State  v.  Wright  [Del.]  66 
A.  364.  Possession  of  stolen  property 
shortly  after  burglary  creates  a  presumption 
of  guilt.  State  v.  Toohey  [Mo.]  102  S.  W. 
530.  Evidence  sufficient,  stolen  goods  being 
found  in  defendant's  possession.  State  v. 
Howard    [Mo.]    102    S.    W.    504. 

47.  Defendant's  unexplained  possession 
of  goods  taken  is  sufficient  to  connect  him 
with  the  burglary.  Nightingale  v.  State 
[Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  422,  95  S. 
W.   531. 

48.  Unexplained  possession  of  stolen 
property  will  sustain  a  conviction  for  burg- 
lary where  the  larceny  is  proved  to  have 
occurred  at  time  of  breaking  and  entry  of 
house  (Gunter  v.  State,  79  Ark.  432,  96  S. 
W.  181),  and  this  is  true  though  only  part 
of  property  taken  is  found  in  defendant's 
possession    (Id.). 

49.  Gunter  v.  State,  79  Ark.  432,  96  S.  W. 
181.  For  further  cases  on  this  subject  see 
Larceny,    8    C.    L.    707,    in    prosecution    for 


v.-hich  presumptions  arising  from  possession 
most  frequently  arise. 

50.  Evidence  held  insufficient,  conviction 
being  based  upon  uncorroborated  testimony 
of  an  accomplice.  Simmons  v.  State  [Tex. 
Cr.  App.]  17  Tex.  Ct.  Rep.  380,  97  S.  W. 
1C52.  Evidence  held  sufficiently  corrobora- 
tive of  positive  testimony  of  an  accomplice 
to  sustain  conviction.  Cook  v.  State,  80 
Ark.   495,    97   S.   W.   683. 

51.  Accomplice  testified  that  shortly  prior 
to  burglary  he  liad  surreptitiously  obtained 
a  key  to  the  building.  Held  evidence  of  an 
attempt  to  enter  at  about  that  time  was  ad- 
missible. Cook  V.  State,  80  Ark.  495,  97  S. 
W.   683. 

52.  See   7   C.   L.   515. 

53.  Where  at  the  time  of  his  arrest  de- 
fendant wore  a  pair  of  pants  alleged  to  have 
been  stolen,  sta;ting  that  he  did  not  remem- 
ber where  he  got  them,  but  at  the  trial  tes- 
tified that  he  purchased  them,  it  was  held 
error  not  to  charge  as  to  the  purchase 
though  a  charge  as  to  the  statement  made 
when  defendant  was  arrested  was  given, 
and  though  other  stolen  property  was  found 
in  his  possession  unexplained.  Johnson  v. 
State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  556. 
96  S.  W.  45.  AVhere  defendant  testified  that 
his  codefendant  knocked  at  the  door  of  a 
house  and  he  thought  lie  heard  some  one  in- 
vite him  in  and  that  his  codefendant  went 
in,  it  was  held  error  not  to  charge  that  if 
evidence  was  true  defendant  could  not  be 
guilty  of  burglary.  Stout  v.  State  [Tex.  Cr. 
App.]    103   S.  W.   391. 

54.  Where  there  is  no  evidence  that  de- 
fendant received  goods  found  in  his  posses- 
sion from  another,  an  instruction  that  de- 
fendant must  be  acquitted  unless  shown 
that  he  did  not  receive  goods  from  a  third 
person  is  properly  refused.  People  v.  King 
[Cal.  App.]    87  P.   400. 

5.1.  Defendant  while  wearing  alleged 
stolen  trousers  was  arrested  on  complaint 
of  owner  who  identified  same  as  his.  Upon 
being  taken  to  jail  the  trousers  were  taken 
from  defendant  and  presented  to  complain- 
ant who  denied  that  they  were  the  ones 
worn  on  the  day  of  the  arrest.  It  was 
shown  that  after  being  lodged  in  jail  cer- 
tain clothing  of  prisoner's  was  burned,  the 
state  contending  that  trousers  in  question 
were  burned  at  that  time.  Johnson  v.  State 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  382,  98  S. 
W.  266. 
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should  present  the  essentials  to  conviction,^®  and  the  constituent  elements  of  the 
crime  which  defendant  intended  to  commit  upon  entry.°^  An  instruction  assuming 
certain  facts  as  true  is  not  erroneous  where  the  instructions  as  a  whole  are  correct.'^ 
In  Texas  an  instruction  on  unexplained  possession  as  a  circumstance  of  guilt  is 
improper  as  a  charge  on  the  weight  of  evidence."®  A  charge  on  principals  is  proper 
where  the  evidence  tends  to  connect  defendants  with  the  crime  as  such.®*'  Instruc- 
tions ignoring  possible  guilt  as  to  other  crimes  charged  in  the  indictment  are  prop- 
erly refused.®^ 

Where  burglary  and  larceny  is  charged  in  an  indictment,  a  general  verdict  of 
guilty  as  charged  is  a  verdict  of  guilty  of  burglary  alone. °- 

BiJRXT  Recobds;  By-laws;  Calexdaks,  see  latest  topical  index. 


CAXALS. 

Rights  arising  from  traffic  on  canals  are  excluded.®* 

The  United  States  has  power  to  construct  the  Panama  canal  in  the  territory 
acquired  by  its  treaty  with  the  Eepublic  of  Panama.®^  To  authorize  the  appropria- 
tion of  private  land  for  the  improvement  of  a  state  canal  in  Xew  York  the  state  en- 
gineer must  make  and  file  a  map  and  survey  and  a  certificate  of  appropriation,  and 
notice  must  be  served  on  the  owner,®®  otherwise  the  entry  upon  the  land  by  the  con- 
tractor may  be  enjoined  as  a  trespass.®'  "Where  an  OMmers  lands  are  averflowed 
by  the  negligent  turning  of  water  from  a  state  canal  and  into  a  creek  and  partly  by 
rainfall,  the  state  will  be  liable  for  that  part  of  the  damage  which  would  not  have 
resulted  but  for  its  negligence.®^  Though  a  railroad  company  may  be  given  auth- 
oritv  by  a  state  to  construct  a  bridge  over  a  public  canal  subject  to  the  right  of  the 
Federal  government  to  remove  obstructions  to  navigation,®^  it  will  be  held  liable 
for  maintaining  hidden  and  dangerous  obstructions  in  the  canal  causing  damage 
to  boats."®  A  canal  company  may  estop  itself  by  inaction  from  objecting  to  a  dis- 
charge into  its  canal  of  refuse  from  a  paper  mill  where  it  stands  by  and  permits 
lieavv  expenditures.'^     The  conveyance  of  the  property  of  a  canal  company  having 


56.  Where  evidence  shows  occupancy  in 
two  persons  and  ownership  of  property 
taken  in  one,  and  the  indictment  alleges 
entry  with  intent  to  steal  propertj'  of  the 
other,  the  jury  should  be  instructed  that 
unless  entry  was  made  with  intent  to  steal 
property  of  such  other  person  defendant 
should  be  acquitted.  Roberson  v.  State 
[Tex.    Cr.    App.]    101    S.    W.    SOO. 

57.  Where  defendant  introduced  evidence 
tending  to  show  ownersltip  of  property, 
taken  in  himself,  held  error  not  to  charge 
that  if  defendant  effected  an  entry  for  pur- 
pose of  taking  property  belonging  to  him- 
self, he  should  be  acquitted,  such  taking 
not  constituting  larceny.  Harris  v.  State 
[Tex.    Cr.    App.]     103    S.    W.    390. 

38.  Instruction  that  if  the  tools  were 
found  in  defendant's  possession  the  jury 
"would  be  justified  in  finding  that  defendant 
had  such  burglar's  tools  in  his  possession 
for  the  purpose,"  etc.,  is  not  erroneous  where 
the  jury  was  instructed  that  the  question  as 
to  whether  the  tools  were  burglar's  tools 
was  for  them  to  determine.  State  v.  Hanley 
[Iowa]    110    N.    W.    914. 

59.  Johnson  v.  State  [Tex.  Cr.  App.]  16 
Tex.  Ct.  Rep.  556,  96  S.  W.  45;  Hays  v.  State 
[Tex.    Cr.    App.]    100    S.    W.    926. 

60.  Evidence  that  defendants  acted  to- 
gether   in    the    disposition    of    stolen    goods 


justifies  a  charge  on  the  law  of  principles, 
though  there  is  no  positive  evidence  as 
to  who  committed  the  burglary.  Nightin- 
gale V.  State  [Tex.  Cr.  App.]  16  Tex.  Ct. 
Rep.    422,    95    S.   W.    531. 

61.  Instruction  that  if  defendant  did  not 
break  into  a  building  with  intent  to  com- 
mit a  crime  the  jury  sltould  acquit  him  »s 
properly  refused  wlier  defendant  was  also 
charged  with  larceny.  Dees  v.  State 
[Miss.]    42    So.    605. 

62.  Dees    v.    State    [Miss.]    42    So.    605. 

63.  See    7    C.    L.    516. 

64.  See  Shipping  and  Water  Traffic,  S  C. 
L.     1903. 

63.  Wilson  v.  Shaw.  204  U.  S.  24,  51 
Law.  Ed.  351.  See,  also,  Territories  and 
Federal     Possessions,     8     C.    L.     2121. 

66.  Laws  1903,  p.  S37,  c.  147,  §  4.  United 
Trac.  Co.  v.  Ferguson  Contr.  Co.,  117  App. 
Div.    305,    102   N.   Y.   S.   190. 

'  67.  United  Trac.  Co.  v.  Ferguson  Con- 
tracting Co.,  117  App.  Div.  305,  102  N.  T.  S. 
190. 

68.  Carhart  v.  State.  115  App.  Div.  1, 
100  N.  y.  S.  499.  Records  of  rainfall  seven 
miles  away  from  valley  drained  held  not 
admissible    to    prove    rainfall.    Id. 

69,  70.     The    Nonpariel,     149    F.    521. 

71.     Where    operation    of    canal    was    not 
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power  under  a  statute  to  locate  a  canal  and  acquire  water  rights  to  supply  it  vests 
in  the  grantee  only  the  rights  held  by  the  company.'-  Title  to  the  bed  of  a  canal 
passes  by  a  conveyance,  without  reservation,  of  a  tract  of  land  which  includes  the 
canal  strip,  and  by  the  foreclosure  of  a  mortgage  containing  the  same  description.'^ 


CANCELIiATION     OF     INSTRUMENTS. 

§  1.     Nature   of    Remedy    (454).      Adequacy  i       §  2.      Cause  of  Action  and  Grounds  for  Re- 

of  Remedy  at  Law  (454).  Relief  Obtainable  lief  (458). 
and  Conditions  Precedent  Thereto  (455).  |  §  3.  Pr 
Laches  and  Limitations   (457). 


§  3.     Procedure    (461). 


This  topic  excludes  tlie  definition  and  proof  of  fraud,'*  mistake,"^  and  iucapac- 
ity  to  contract,'^  the  rescission  of  contracts  other  than  by  bill  in  equity,'"  and  relief 
against  instruments  constituting  a  cloud  on  title,'^*  and  conveyances  in  fraud  of 
creditors.'^ 

§  1.  Nature  of  remedy.^° — Tlie  cancellation  of  instruments  is  exclusively 
within  the  jurisdiction  of  equity.^^ 

Adequacy  of  remedy  at  laiv.^- — iVs  a  general  rule  a  court  of  equity  will  not  ex- 
ercise its  Jurisdiction  to  cancel  an  instrument  if  the  remedy  at  laAV,  by  way  either 
of  action  or  defense,  is  adequate  and  plain.  It  is  a  matter,  however,  which  rests  in 
the  sound  discretion  of  the  court.^^  Mere  breach  of  contract  is  not,  ordinarily, 
ground  for  cancellation  of  a  contract  or  deed,  as  for  this  there  is  an  adequate  remedy 
at  law,^*  but  cancellation  may  be  had  where  the  promise  was  made  with  intention  at 


interfered  with.  Morris  Canal  &  Banking 
Co.  V.  Diamond  Mills  Paper  Co.  [N.  J.  Eq.] 
64    A.   746. 

72.  City  acquired  no  right  to  divert 
water  from  a  mill.  Stevens  v.  W^orcester 
[Mass.]    81    N.    E.    907. 

73.  In  re  Canal  Place  in  New  York,  115 
App.  Div.   458.    101    N.    Y.    S.    397. 

74.  See  Fraud  and  Undue  Influence,  7 
C.  L.   1813. 

75.  See  Mistake  and  Accident,  8  C.  L. 
1020. 

7«. 


78. 
70. 
1841. 
SO.- 
81. 


See  Incompetency,    8    C.    L.    169. 

See  Contracts,     §   8,    7    C.    L.     819. 

See  Quieting    Title,    8    C.    L.    1570. 

See  Fraudulent    Conveyances,    7    C.    L. 


See    7    C.    L.    517. 

Tillamook  Countj'  v.  Wilson  River 
Road  Co.  [Or.]  89  P.  958.  Action  to  rescind 
a  lease  on  the  ground  of  fraud.  Garrett 
V.  Finch  [Va.]  57  S.  E.  604.  Action  to  can- 
cel a  deed  by  reason  of  an  alleged  trust  hav- 
ing been  violated.  Bluett  v.  Wilce  [V\'ash.] 
86  P.  853.  Action  to  cancel  contract  of  sale 
because  of  mistake  as  to  price.  Farqu- 
har  [Mass.]  80  N.  E.  654.  Action  under 
B.  &  C.  Comp.  §  4946,  to  cancel  a  lease 
of  a  county  road  for  failure  to  comply 
with  its  provisions.  Tillamook  County  v. 
V^'ilson  River  Road  Co.  [Or.]  89  P.  958. 
Suit  to  cancel  a  note  and  mortgage  on 
the  ground  that  another  note  and  mort- 
gage have  been  given  in  lieu  thereof,  ther^ 
being  no  common-law  issue  involved  in  the 
case.  Leigh  v.  Citizens'  Sav.  Bk.  [Ky.]  102 
S.  W.  233.  A  bill  in  an  action  for  the  can- 
cellation of  a  written  contract  which  alleges 
that  the  contract  agreed  upon  is  not  the 
contract  found  in  the  writing,  and  tiiat  the 
.'substitution  was  without  plaintiff's  knowl- 
fdge  or  consent  and  was  procured  by  fraud, 
states    a   case    exclusively    within    the    juris- 


diction of  equity.  Robertson  v.  Covenant 
Mut.  Life  Ins.  Co.,  123  Mo.  App.  238,  100  S. 
W.   686. 

82.     See   7    C.   L.    517. 

S3,  Mosier  v.  Walter,  17  Okl.  305,  87  P. 
877.  Where  by  mistake  the  purchase  price 
in  a  written  contract  of  sale  is  wrongly 
stated,  and  there  is  no  fraud  involved,  a 
suit  to  bar  cancellation  is  the  only  remedy. 
Farquhar  v.  Farquhar  [Mass.]  SO  N.  E.  654. 
Where  the  maker  of  a  negotiable  note  ob- 
tained from  him  by  fraUd  is  liable  to  be 
put  to  a  disadvantage  in  making  a  defense 
to  it  in  an  action  at  law,  equity  may  decree 
its  cancellation.  Sipola  v.  Winship  [N.  H.] 
66  A.  962.  A  corporation  may  maintain  an 
actioi^  to  cancel  negotiable  bonds  which  it 
has  been  induced  to  issue  by  fraud,  against 
holders  charged  ■with  notice,  although  against 
them  the  defense  of  fraud  could  be  made  at 
law,  and  this  because  such  defense  could 
not  be  made  against  innocent  purchasers. 
Pere  Marquette  R.  Co.  v.  Bradford,  149  F. 
492.  An  assignment  to  defendant,  induced 
by  his  fraudulent  misrepresentations  of  a 
supposed  claim  against  the  corporation  for 
goods  furnished  it  at  defendant's  request  and 
upon  his  promise  to  pay  therefor,  being  no 
bar  to  an  action  against  defendant  for  the 
price  of  the  goods,  an  tiction  to  cancel  it  will 
not  lie.  Gordon  v.  Maas,  115  App.  Div.  377, 
100  N.  T.  S.  891.  Equity  has  jurisdiction  to 
cancel  an  instrument  of  title  to  land  at  the 
suit  of  one  in  possession  under  good  title, 
though  such  instrument  be  void  on  its  face. 
Whitehouse  v.  Jones,  60  W.  Va.  680,  55  S.  E. 
730. 

84.  Thompson  v.  Lanfair,  127  Ga.  557,  56 
!3.  E.  770;  Carter  v.  AVare  Commission  Co. 
[Tex.  Civ.  App.]  101  S.  W.  524.  But  it  is 
sufficient  ground  for  the  cancellation  of  a 
contract  for  the  sale  of  land,  that,  in  (lie 
deed   conveying   the    land,    land   not    included 
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the  time  not  to  perform  it.*^  As  a  general  rule  an  executed  conveA-ance  will  not 
be  canceled  for  grantee's  failure  to  comply  with  a  condition  subsequent,  where  there 
was  no  fraud  or  misrepresentation  in  procuring  it.*^  As  to  whether  a  conveyance 
will  be  canceled  for  grantee's  failure  to  perform  his  agreement  to  support  gi-antor 
or  give  him  a  home,  the  courts  are  entirely  in  accord.^'  Of  course,  cancellation 
may  be  had  for  breach  of  contract,  where  the  contract  expressly  provides  for  can- 
cellation in  that  event.®® 

Belief  ohtainable  and  conditions  precedent  tliereto.^^ — AYhere  a  deed  conveying 
land  is  voidable  only,  it  will  not  be  set  aside  as  against  a  bona  fide  purchaser  from 
the  grantee,^*'  especially  Avhere  the  grantor  has  induced  such  purchaser  to  believe 
tliat  he  does  not  claim  any  interest  in  the  land.^^  Under  some  circumstances,  where 
cancellation  cannot  be  decreed,  the  court  may  enforce  the  contract  or  enter  a  per- 
sonal judgment  against  defendant,^^  and  as  a  means  of  enforcing  a  decree  canceling 
notes  it  may  render  a  judgment  for  the  amount  of  the  notes  to  be  enforced  only  in 
the  event  of  the  notes  not  being  delivered  in  court  for  cancellation  within  a  time 
specified  f^  and  it  may  pass  upon  all  the  rights  of  the  parties  grn-wirig  out  of  the 


in  the  contract  is  substituted  for  land 
agreed  to  be  purchased,  though  no  fraud  is 
alleged.  Shaw  v.  O'Xeill  [Wash.]  S8  P.  111. 
"U'hen  a  party  to  a  contract  brings  an  action 
to  cancel  it  on  the  ground  that  another  has 
refused  to  perform  it,  he  must  stand  on  the 
contract  as  lie  executed  it.  Lockwood  v. 
Geier,  98  Minn.  317,  108  N.  W.  877,  109  ,N.  W. 
245. 

85.  Kvidence  held  not  to  show  such  in- 
tent in  action  to  cancel  note  and  deed  of 
trust.  Carter  v.  Ware  Commission  Co.  [Tex. 
Civ.  App.]   101  S.  W.  524. 

S6.  Roy  V.  Harney  Peak  Tin  Min.  Mill.  & 
Mfg.  Co.  [S.  D.]  110  N.  W.  106;  Thompson  v. 
Lanfair,  127  Ga.  557,  56  S.  E.  770.  But  where 
the  consideration  in  whole  or  in  part  for  a 
deed  conveying  real  esate  is  that  grantee 
will  erect  certain  buildings  thereon,  his  fail- 
ure to  do  so  ■R'ithin  a  reasonable  time  is  suf- 
ficient ground  for  the  cancellation  of  the 
deed.  Mosier  v.  Walter,  17  Okl.  305,  87  P. 
877.  Where  one  deeds  his  property  to  agents 
under  a  contract  that  they  shall  sell  the 
same  for  him  and  receive  part  of  tlie  pro- 
ceeds as  compensation,  if  the  agents  abandon 
the  contract,  the  contract  and  deed  will  be 
canceled  at  the  suit  of  the  grantor.  Bogard 
V.  Sweet,  17  Okl.  40,  87  P.  669. 

87.  In  Kentucky  and  A"ebra.ska  it  has  been 
held  that  wltere  one  in  consideration  of  a 
conveyance  to  him  of  land  assumes  to  sup- 
port grantor  for  life,  his  failure  to  substan- 
tially perform  his  contract  will  authorize  its 
cancellation.  Alvey  v.  Alvey,  30  Ky.  L.  R. 
234,  97  S.  W.  1106;  Tomsik  v.  Tomsik  [Xeb.] 
110  X.  W.  674. 

In  an  Iowa  case  involving  such  a  contract, 
where  there  was  no  fraud  in  its  procure- 
ment, and  the  grantee  abandoned  another 
home  or  other  employment  to  assume  the  re- 
sponsibility entailed  and  had  for  a  period 
of  years  discharged  the  obligations  of  the 
contract  with  reasonable  fidelity,  and  had 
improved  the  property  granted  a  cancellation 
was  refused.  Lewis  v.  Wilcox,  131  Iowa,  268, 
108  K.  W.   536. 

In  Texas  it  has  been  held  that,  for  a 
Vjreach  of  a  promise  of  a  home  to  grantor  to 
afford  ground  for  cancelling  his  deed,  the 
promise  must  have  been  made  fraudulently 
without  intent  to  keep  it,  and  it  must  have 


been  made  with  intent  to  influence  and  must 
have  influenced  grantor  in  making  the  deed. 
White  V.  White  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.   134,   95   S.  W.   733. 

88.  Contract  for  sale  of  land  and  vendor 
unable  to  pass  good  title.  Lockwood  v. 
Geier,  98  Minn.  317,  109  N.  ^".  245,  rvg. 
[Minn.]  108  N.  W.  877.  Where  by  mutual 
mistake  in  reducing  such  a  contract  to  writ- 
ing it  was  provided  that  it  should  be  can- 
celled only  at  the  election  of  the  vendor, 
it  will  be  reformed  and  as  reformed  can- 
celled. Id.  Lease  providing  for  forfeiture 
in  the  event  of  a  failure  to  comply  with  cer- 
tain conditions.  Florence  Oil  &  Refining  Co. 
V.  McCumber   [Colo.]   88  P.  265. 

89.  See   7   C.  L.   518. 

90.  Conveyance  by  imbecile  and  purchase 
of  coal  under  land  from  grantee.  Jackson  v. 
Counts    [Va.]    54   S.   E.    870. 

91.  Under  such  circumstances  the  origi- 
nal conveyance  will  not  be  set  aside  against 
the  innocent  purchaser  on  the  ground  of 
fraud.  V\'hite  v.  White  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  134,  95  S.  W.  733. 

92.  Where  in  suit  to  set  aside  a  convey- 
ance made  in  consideration  of  grantee's  pay- 
ing grantor  an  annuity  for  life,  on  the 
ground  of  grantee's  failure  to  perform,  if  the 
evidence  does  not  support  the  allegation  of 
nonperformance,  the  court  may  enter  judg- 
ment against  defendant  for  the  unpaid  in- 
stallments of  annuity  and  adjudge  the  future 
performance  of  defendant's  contract  to  be  a 
lien  on  the  propertj*.  Lewis  v.  V^'ilcox,  131 
Iowa  268,  108  X.  V^^  536.  Where  suit  is 
brought  for  cancellation  of  certain  notes 
en  the  ground  of  fraud,  and  such  relief  can- 
not be  granted  because  the  notes  have  been 
transferred  to  bona  fide  holders  for  value, 
which  fact  was  not  known  to  plaintiff  when 
suit  was  brought,  the  cause  may  be  retained 
and  a  personal  judgment  for  damages  ren- 
dered. Luetzke  v.  Roberts,  130  "^"is.  97,  109 
X.  W.  949.  Such  a  personal  judgment  may 
be  rendered  in  such  a  suit  ivhere  "such  other 
.  .  .  relief  as  the  court  .  f  .  may  deem 
lust  and  equitable"  is  asked  for.  Roberts  v. 
Leutzke   [Ind.  App.]   78  X.  E.  635. 

93.  So  held  where  decree  was  entered  in 
favor  of  a  defendant  for  cancellation  of 
notes    in    plaintiff's    possession.      Minneapolis 
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transaction  in  wliieli  the  instrument  is  given,  where,  by  the  pleadings,  such  rights 
are  sul3inittecT  to  its  jurisdiction."*  A  conveA-ance  of  land  by  two  persons,  each 
owning  an  undivided  half  interest,  may  be  adjudged  invalid  and  set  aside  as  to  one 
of  them  and  upheld  as  to  the  other."^  A  contract  of  sale  will  not  be  canceled  for 
breach  by  vendee  where  vendor  has  not  performed  his  entire  obligation  under  it.®® 
Where  vendee  refused  tender  by  vendor's  administration  of  a  deed  for  a  five-sixth 
interest  in  the  property  sold,  such  administrator  upon  subsecjuently  discovering 
tliat  decedent's  interest  was  six-sevenths  is  not  required  to  tender  such  interest  as  a 
condition  precedent  to  securing  a  cancellation  of  the  contract  of  purchase.®"  Be- 
fore action  is  commenced,  notice  of  intention  to  disaffirm  the  deed  or  contract  should 
be  given.®*  But  where  a  vendee  has  so  acted  as  to  create  the  reasonable  belief  that 
Jie  has  abandoned  the  contract,  such  notice  is  not  required."®  A  contract  or  con- 
veyance will  not  be  canceled  until  the  consideration,  or  so  much  of  it  as  has  been 
received,  is  returned  or  tendered  back,^  and  this  is  so,  as  a  general  rule,  even  where 
tlie  contract  or  conveyance  has  been  induced  by  fraud.-  But  this  rule  does  not  ap- 
l)ly  where  such  return  is  rendered  impossible  by  reason  of  the  act  of  the  other  party 
in  the  prosecution  of  his  fraudulent  purpose,^  or  where  the  fraud  is  practiced  upon 
a  person  under  mental  disability,*  or  where  notes  sought  to  be  canceled  were  given 
as  part  of  a  scheme  to  defraud  the  pul)lic,^  or  where  the  consideration  is  received 
in  checks  drawn  on  a  bank  which,  unkno-WTi  to  either  party,  is  insolvent.®  Where 
the  state  sues  to  cancel  a  contract,  it  is  not  required  that  before  suit  it  shall  place 
defendant  in  the  position  he  was  in  before  the  contract  was  made.  Xo  more  can  be 
required  than  that  its  officers  consent  to  judgment  against  it  for  the  amount  paid 
by  defendant  under  the  contract.'^  A  return  of  the  purchase  money  is  not  an  essen- 
Currey   [Kan.]    89  P. 
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94.  "Where  note  ■w^as  given  for  plaintiff's 
share  of  mining  stock  purcliased  by  plaintiff 
and  defendant  on  joint  account,  in  a  judg- 
ment cancelling  note,  the  court  had  jurisdic- 
tion to  decree  that  plaintiff  should  pay  de- 
fendant one-half  the  expense  incurred  by 
him  by  reason  of  plaintiff's  failure  to  meet 
his  obligation.  Davidor  v.  Bradford,  129 
Wis.   524,    109  N.   W.   576. 

95.  Shepherd  v.  Turner,  29  Ky.  L.  R.  1241, 
97   S.  W*.    41. 

96.  Failure  by  vendor  to  pay  rent  for  oc- 
cupation of  part  of  land  sold.  Womble  v. 
Wilbur,   3   Cal.  App.   535,   86  P.   916. 

97.  Purchase  of  all  the  coal  under  a  cer- 
tain tract  of  land.  Farber  v.  Blubaker  Coal 
Co.  216  Pa.  209,  65  A.  551. 

98.  Studebaker  v.  Taylor  [Ind.  App.]  80  N. 
E.  861. 

99.  Mosier  v.  Walter,  17  Okl.  305,  87  P. 
8'7. 

1.  Conveyance  of  land  where  part  of  con- 
sideration had  been  paid.  Rudolf  v.  Costa 
[La.]  44  So.  477.  Where  a  settlement  is  va- 
cated on  the  ground  of  undue  inlluence,  then 
judgment  should  provide  for  the  return  of 
money  paid  under  it,  with  interest  at  six  per 
cent.  Whitcomb  v.  Collier  [Iowa]  110  N.  W. 
836.  In  action  to  set  aside  a  deed  on  ground 
of  undue  influence,  evidence  examined,  and 
decree  requiring  plaintiff  as  a  condition, 
precedent  to  the  granting  of  relief  to  pay 
defedant  $50  approved.  Owings  v.  Turner 
[Or.]    87   P.    160. 

T«x  deed!  Under  Rev.  St.  1898,  §  1210h,  as 
a  condition  precedent  to  relief  from  a  tax 
deed    wliich    is    void    for    irregularities,    the 


plaintiff  must  pay  the  face  value  of  the  tax 
certificates,  with  the  prescribed  interest,  al- 
though such  certificates  have  been  sold  at 
less  than  their  face  value.  Maxcy  v.  Simon- 
son,  130  W^is.  650,  110  N.  AV.  803. 

2.  Supreme  Council  of  Knights  and  Ladies 
of  Columbia  v.  O'Neill  [Neb.]  Ill  N.  W. 
640;  Gallagher  v.  O'Neill  [Neb.]  Ill  N.  W. 
5S2;  Clint  v.  Eureka  Crude  Oil  Co.,  3  Cal. 
App.  463,  86  P.  817;  Bridges  v.  Barbree,  127 
Ga.  679,  56  S.  E.  1025;  Fritz  v.  Jones,  117  App. 
Dlv.  643,  102  N.  Y.  S.  549;  Ring  v.  Ring,  105 
N   Y.   S.    498. 

3.  Ring  V.  Ring,  105  N.  Y.  S.  498.  Where 
a  part  of  the  consideration  for  a  deed  pro- 
cured by  fraud  is  marriage,  the  fact  that 
plaintiff  cannot  release  defendant  from  that 
legal  bond  will  not  preclude  a  cancellation 
of  the  deed.     Id. 

4.  Vendee  guilty  of  actual  fraud  in  pro- 
curing deed  from  one  laboring  under 
mental  disability,  and  it  was  not  shown 
what  part  of  consideration,  if  any,  was  paid 
\endor.  Jackson  v.  Counts  [Va.]  56  S.  E.  870. 
But  if  the  grantee  dealt  fairly  with  the 
grantor  without  knowledge  of  his  disability, 
he  must  usually  be  placed  in  statu  quo.  Id. 
Consideration  inadequate  and  grantor  labor- 
ing under  mental  disabilty  known  to  the 
grantee,  or  attended  with  such  outward,  visi- 
ble signs  as  to  put  a  reasonably  prudent  man 
upon  inquiry.  Studebaker  v.  Taylor  [Ind. 
App.]   80  N.  E.  861. 

r>.  Champion  Funding  &  Foundry  Co.  v. 
Haskett    [Mo.  App.]    102   S.  W.   1050. 

«.     Dille  V.  White  [Iowa]  109  N.  W.  909. 

7.  Such  officers  have  no  power  to  draw 
money  except  as  authorized  by  an  appropria- 
tion. State  V.  Washington  Dredging  &  Imp. 
Co.   [Wash.]  86  P.  936. 
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tial  condition  precedent  to  the  right  of  the  United  States  to  maintain  a  suit  for  the 
cancellation  of  a  patent  to  land  issued  through  mistake,  in  order  that  the  title  may 
be  conveyed  to  one  equitably  and  rightfully  entitled  thereto.*  Delay  in  returning 
or  tendering  the  consideration  may  preclude  cancellation.^  An  offer  in  the  petition 
to  return  it  is  not  a  sufficient  tender/*^  but  under  peculiar  circimistances,  where  part 
of  the  consideration  had  been  returned,  an  offer  of  the  other  part  at  the  trial  was 
held  sufficient."  "Where  an  undertaking  to  make  a  tender  is  met  by  the  assertion 
tliat  it  will  not  be  accepted,  a  more  formal  tender  is  excused.^^  It  is  not  essential 
as  a  prerequisite  to  rescission  that  plaintiff  shall  be  able  to  make  his  adversary  whole 
]5ecuniarily,  but  only  that  he  return  to  him  what  he  received,  or,  if  this  cannot  be 
done,  show  its  worthlessness.^^  But  upon  the  cancellation  of  a  deed  conveying  land 
defendant  is  entitled  in  addition  to  a  return  of  the  price  paid  to  be  compensated  for 
iill  legirimate  disbursements  which  have  either  preserved  or  improved  the  property,^* 
deducting,  however,  its  rental  value  during  the  time  of  occupancy.^^  For  such 
disbursements  defendant  is  entitled  to  a  lien  on  the  land.^*'  It  is  not  an  essential 
lirerequisite  to  the  cancellation  of  a  deed  that  plaintiffs  should  compensate  defend- 
ant for  the  support  and  maintenance  of  grantor  and  his  wife  where  defendant  re- 
ceived rents  and  profits  from  the  land  granted  amply  sufficient  to  compensate  him 
therefor.^"  Defendant  is  not  entitled  to  any  allowance  for  the  expenses  of  moving 
to  the  land  granted  from  an  adjoining  place.^*  Grantor  cannot  be  required  to  pay 
a  sura  mentioned  in  the  deed  as  a  consideration  but  never  received  by  him.^^ 

Ladies  and  limitations.'^^ — Xo  precise  limit  of  time  can  be  stated  within  which 
an  action  must  be  brought  for  the  cancellation  of  a  contract  of  conveyance  on  the 
ground  of  fraud. -^     It  is  not  required  that  action  be  brought  before  the  defrauded 


S.     United   States   v.   "Laam,   149   F.   581. 

9.  Grantor  with  full  knowledge  of  mate- 
rial facts  accepted  the  purchase  price,  and 
did  not  disavow  the  sale  for  nearly  a  month 
and  kept  the  money  for  neary  four  years 
without  tendering  it  back,  and  then  paid  it 
into  court.  It  was  held  that  cancellation 
was  properly  refused.  Burke-Mobray  v. 
EHis  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  827, 
97   S.   W^.    321. 

10.  Burke-Mobray  v.  Ellis  [Tex.  Civ.  App.] 
16    Tex.    Ct.    Rep.    827,    97    S.    V^'.    321. 

11.  At  the  time  suit  was  brought  to  set 
aside  a  conveyance  of  land  as  a  considera- 
tion for  which  two  tracts  of  land  had  been 
conveyed  to  plaintiff,  plaintiff  led  his  coun- 
sel to  understand  that  he  had  executed  to 
defendant  a  deed  to  one  of  such  tracts,  when 
in  fact  he  had  only  left  the  deed  with  him. 
Therefore  a  deed  to  one  tract  only  was  ten- 
dered before  suit.  At  the  trial  when  the  mis- 
take was  discovered,  a  deed  to  the  other 
tract  was  tendered.  The  plaintiff  was  men- 
tally weak.  Owings  v.  Turner  [Or.]  87  P. 
160. 

12.  Suit  to  cancel  assignment  of  decree 
for  alimony.  Fournier  v.  Chulton,  146  Mich. 
289,  13  Det.  Leg.  N.  747,   109  N.  T\'.  425. 

13.  A  contract  for  the  purchase  of  mining 
stock  induced  by  fraudulent  misrepresenta- 
tions and  a  deed  executed  in  pursuance 
thereof  were  held  to  be  properly  rescinded 
and  cancelled,  although  since  the  contract 
was  made  the  stock  had  fallen  in  value. 
Barron  v.  Myers,  146  Mich.  510,  13  Det.  Leg. 
X.    858,   109   N.   Vr.    862. 

14.  Setting  aside  a  conveyance  of  land 
and  cancelling  the  deed  on  the  ground  of 
constructive   fraud   can   be    made   conditional 


upon  compensation  being  made  for  such  dis- 
bursements. Atkins  V.  Atkins  [Mass.]  80  N. 
E.  806.  Taxes  paid  by  the  grantee  comes 
within  this  rule.  Id.  Under  the  Massachu- 
setts statutes,  where  a  guardian  who  has  in- 
directly sold  and  conveyed  her  "ward's  realty 
to  herself,  occupies  the  premises  for  more 
than  six  years,  she  or  one  claiming  under 
her  is  entitled  to  betterments.  Sunter  v. 
Sunter,    190    Mass.    449,    77    N.    E.    497. 

15.  Tomsik  v.  Tomsik  [Neb.]  110  N.  "\A'. 
674.  Defendant  not  entitled  to  allowance  for 
improvements  of  no  greater  value  than  the 
rent  during  the  period  of  his  occupancy.  Al- 
vey  V.  Alvey.  30  Ky.  L.  R.  234,  97  S.  V^'. 
1106. 

16.  Defendant  entitled  to  lien  for  the 
amount  paid  for  taxes  and  to  relieve  the 
land  from  a  mortgage,  less  rental  value,  dur- 
ing the  time  of  his  occupancy.  Tomsik  v. 
Tomisk   [Neb.]   110  N.  W.  674. 

17.  Action  by  heirs  of  grantor  to  cancel 
deed  made  to  his  son.  Groesbeck  v.  Groes- 
beck   [Or.]    88   P.   870. 

18.  Alvey  v.  Alvey.  30  Ky.  L.  R.  234,  97 
S.  W.  1106. 

19.  May  v.  May,  29  Ky.  L.  R.  1033.  96  S.  W. 
840. 

20.  See  7  C.  L.  519. 

21.  Garrett  v.  Finch  [Va.]  57  S.  E.  604. 
TVhat  is  a  reasonable  time  must  in  a  great 
measure  depend  upon  the  exercise  of  the 
sound  discretion  of  the  court  under  all  the 
circumstances  of  the  particular  case.  Id. 
In  action  to  rescind  a  lease,  held  tliat  from 
allegations  of  bill  it  could  not  be  stated 
as  a  matter  of  law  that  right  to  rescind 
had  been  lost  by  laches.     Id. 
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person  has  discovered  the  fraud,  or  acquired  knowledge  of  facts  which  ought  in  the 
exercise  of  reasonable  prudence  to  put  liim  on  inquiry,^-  but  upon  discovery  of 
tlie  fraud  he  must  act  with  reasonable  promptness.-^  Laches  -wdll  not  be  imputed 
to  one  in  possession  of  land  for  delay  in  bringing  suit  to  cancel  his  deed  conveying 
such  land.-'*  The  relationship  of  the  parties  will  sometimes  excuse  delay  in  bring- 
ing suit.-^  In  some  jurisdictions  the  time  within  which  action  must  be  brought 
is  regulated  by  the  statute  of  limitations.-*^  Where  a  cestui  que  trust  conveys  to  his 
trustees,  the  statute  of  limitations  begins  to  run  against  an  action  to  cancel  the  con- 
veyance on  the  ground  of  fraud  from  the  date  of  such  conveyance.-" 

§  2.  Cause  of  action  and  grounds  for  relief.-^ — An  instrument  may  be  canceled 
for  fraud,-"  breach  of  trust,^"  undue  influence,^^  duress,^-  or  mental  incompetency,^^ 
or  for  two  or  more  of  these  causes  combined.^*     To  warrant  canceling  an  instrument 


22.  Evidence  upon  which  it  could  not  be 
said  that  trial  court  erred  as  matter  of  law 
in  flnding  that  plaintiff  was  not  guilty  of 
laches.  Manning-  v.  Mulrey,  192  Mass.  547,  78 
N.  E.  551.  In  suit  to  rescind  contract  for  pur- 
chase of  mining  stock  and  to  cancel  deed 
given  in  pursuance  thereof,  facts  held  not  to 
constitute  ladies.  Barron  v.  Myers,  146  Mich. 
510,   13   Det.  Leg.  N.   858,   109  N.  W.   862. 

23.  Barron  v.  Myers,  146  Mich.  510,  13 
Det.  Leg.  N.  858,  109  N.  W.  862;  Gallagher  v. 
O'Neill  [Neb.]  Ill  N.  W.  582.  If  after  such 
discovery  of  fraud  grantor  remains  silent 
and  uses  negotiable  paper  given  as  part  of 
the  consideration,  or  retains  the  purchase 
price,  he  will  be  held  to  have  waived  liis 
riglit  to  rescind  and  to  have  affirmed  his  con- 
tract.    Id. 

24.  Mullins  v.  Shrewsbury,  60  W.  Va.  694, 
55   S.   E.   736. 

2.5.  Delay  by  wife  in  bringing  suit  against 
liusband  or  his  heirs  to  cancel  deed  con- 
veying property  to  husband  is  excused. 
Mullins  V.  Shrewsbury,  60  W.  Va.  694,  55 
S.  E.  736.  Where  an  action  is  brought  by  a 
parent  to  set  aside  a  conveyance  made  to  a 
child  on  the  ground  of  fraud  and  undue 
influence,  the  same  promptness  is  not  re- 
quired as  would  oe  necessary  were  the  ac- 
tion brought  against  a  stranger.  Hunter  v. 
McCammon,    104   N.   Y.   S.    402. 

26.  Action  to  cancel  a  conveyance  on  the 
ground  of  fraud  must  be  brought  within  ten 
years  under  Ky.  St.  1903,  §  2519.  Jolly  v. 
Miller,  30  Ky.  L.  R.  341,  98  S.  MV.  326.  In 
Louisiana  an  action  to  set  aside  a  contract 
for  the  sale  of  land  must  be  brought  within 
four  years.  Rudolf  v.  Costa  [La.]  44  So. 
477.  Fontenette  v.  Kling,  118  La.  152,  42 
So.  756. 

27.  Conveyance  by  heir  of  his  entire  inter- 
est as  such  to  administrator,  who  had  by 
power  of  attorney  from  the  heirs  been  au- 
tliorized  to  sell  the  real  estate  and  to  settle 
and  adjust  debts  due  the  estate.  Jolly  v. 
Miller,   30   Ky.  L.   R.   341,   98   S.   W.   326. 

28.  See  7  C.  L.  519.  Se,  also,  the  topics 
Duress,  7  C.  L.  1201;  Fraud  and  undue  influ- 
ence, 7  C.  L.  1873;  Incompetency,  8  C.  L.  169; 
Mistake  and  Accident,   8   C.  L.   1020. 

29.  Deed.  Ring  v.  Ring,  105  N.  Y.  S.  498; 
May  v.  May,  29  Ky.  L.  R.  1033,  96  S.  W.  840. 
Assignment  of  land  contract.  Moore  v.  Irish 
[Wash.]  86  P.  942.  Corporate  stock  sub- 
scription notes.  Leutzke  v.  Roberts,  130  Wis. 
97,  109  N.  W.  94  9.  Note  canceled  to  extent 
that  fraud  has  rendered  the  consideration 
therefor      inadequate.        Sipola     v.      Winship 


[N.  H.]  66  A.  962.  A  contract  obtained  by 
misrepresentation  or  fraudulent  concealment 
of  superior  knowledge  will  be  canceled.  Tol- 
ley  V.  Poteet  [W.  Va.]  57  S.  E.  811.  Woman 
85  years  old  and  mentally  incapacitated  in- 
duced to  convey  lands  worth  $12,000  for  a 
grossly  inadequate  consideration.  Studeba- 
ker  V.  Taylor  [Ind.  App.]  80  N.  E.  861.  In  an 
action  to  set  aside  a  quitclaim  deed  a  find- 
ing that  the  property  was  sold  under  a  tax 
judgment  prior  to  the  deed  does  not  preclude 
a  flading  that  the  plaintiff  is  the  owner  of 
such  property,  where  it  further  appears  that 
defendant  knew  or  believed  that  the  tax 
judgment  was  void,  and  could  be  set  aside  on 
motion,  and  not  only  concealed  knowledge  of 
this  fact  or  belief  from  plaintiff  but  made 
representations  directly  to  the  contrary. 
Cantwell  v.  Nunn  [Wash.]  88  P.  1023.  Where 
one  from  whom  a  deed  for  land  was  procured 
by  fraud  was  induced  to  believe  that  he 
was  executing  an  option  contract  with  one 
acting  as  agent  of  the  fraudulent  grantee, 
and  to  part  with  substantial  interests  of 
property  in  addition  to  those  covered  by  such 
contract,  but  proposes  to  perfect  in  grantee 
such  title  as  by  said  contract  was  agreed 
to  be  given,  the  deed  wUl  be  set  aside  upon 
repayment  of  the  purchase  money,  unless  the 
grantor  reconvey  all  interest  in  the  land 
except  such  as  the  grantor  agreed  in  said 
contract  to  convey.  Tolley  v.  Poteet  [W. 
Va.]   57  S.  E.  811. 

30.  Contract  of  sale  entered  into  by 
trustee  witli  one  having  knowledge  of  trust. 
Jones  V.  Byrne,  149  F.  457. 

31.  Deed.  Champe«.u  v.  Champeau  [Wis.] 
112  N.  "W.  36;  Ring  v.  Ring,  105  N.  Y.  S.  498. 
Undue  influence  resulting  from  confidential 
relations  existing  between  client  and  attor- 
ney warranting  judgment  setting  aside 
settleinent.  Whitcomb  v.  Collier  [Iowa]  110 
N.    W.    886. 

32.  The  maxim  "In  pari  delicto,  melior  est 
conditio  defendantis"  does  not  apply  to  a 
case  where  a  married  woman  sues  to  set 
aside  a  deed  of  her  separate  property  made 
by  her  under  express  or  implied  threats  of 
the  prosecution  of  her  husband  for  a  felony, 
whether  the  tlireatened  prosecution  was  law- 
ful or  unlawful.  Burton  v.  McMillan  [Fla.] 
42    So.    849. 

33.  Deed.  Jones  v.  Gilpin,  127  Ga.  379,  56 
S.  E.  426.  Deed  of  trust.  Gross  v.  Jones 
[Miss.]   42  So.  802. 

34.  Fraud  and  breach  of  trust  by  asent: 
Quitclaim  deed.  Cantwell  v.  Nunn  [Wasli.] 
88  P.  1023. 
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on  the  ground  of  fraud,  legal  fraud,  actual  or  constructive,  must  be  clearly  proved,"" 
but  representations  which  are  untrue  and  which  materially  affect  the  value  of  the 
property  which  forms  the  subject  of  the  contract  will  furnish  grounds  for  a  rescis- 
sion even  though  they  may  not  have  been  made  with  fraudulent  intent.^^  Fraudu- 
lent representations  are  not  ground  for  cancellation  if  the  means  of  knowledge  re- 
specting the  matters  falsely  represented  were  equally  open  to  both  parties.^^  Eatiii- 
cation  is  not  a  good  defense  to  an  action  to  cancel  a  contract  of  sale  or  deed  of  con- 
veyance on  the  ground  of  fraudulent  misrepresentations,  unless  it  is  shown  that 
such  ratification  was  with  notice  or  knowledge  of  the  falsity  of  the  representations.'*^ 
Where  in  an  action  upon  promissory  notes  it  appears  that  the  notes  were  given  as 
part  of  a  scheme  to  defraud  the  public,  the  court  may  decree  their  cancellation.^'' 
^^^lere  cancellation  of  a  deed  is  sought  on  the  ground  of  duress  questions  as  to  the 
ainount  of  property  involved,  its  value,  and  the  considei'ation  paid,  are  immaterial.^" 
Mutual  mistake  of  facts  is  ground  for  eajicellation,*^  as  is  also  a  mistake  of  facts 
by  one  party  only,  if  no  injustice  will  accrue  therefrom  to  the  other  party.*-  But 
the  mistake  to  justify  such  relief  must  affect  the  substance  of  the  conb-act  *^  and 
must  not  be  due  to  negligence.**  Mistake  of  law  is  not,  as  a  general  rule,  ground 
for  cancellation  of  a  contract  or  deed,*^  but  if  such  mis,take  is  occasioned  b}-"  the 
fraudulent  representation  or  culpable  negligence  of  another,  or  induced  or  accom- 
panied by  other  special  facts  giving  rise  to  an  independent  equity  on  behalf  of  the 
mistaken  persons  such  as  inequitable  conduct  of  the  other  party,  cancellation  may 
be  had.*^     Where  a  deed  is  executed  without  consideration  but  not  for  anv  fraudu- 


Mental  incompetency  and  undue  influence: 

Deeds   and   transfers   of   property.     Ferguson 
V.  Heffner   [Ky.]   103  S.  W.  270. 

35.  Conveyance  of  real  property.  Dorris 
V.  McManus,  3  Cal.  App.  576,  86  P.  909.  A 
plaintiff  who  shows  average  intelligence  and 
can  read  must,  to  secure  cancellation  of  an 
instrument  on  the  ground  that  he  did  not 
read  it  before  signing,  and  was  thereby  im- 
posed on,  establish  a  very  clear  case.  Smith 
V.  Humphreys,  104  Md.  285,  65  A.  57. 

36.  Shaw  V.  O'Neill  [VSTash.]  88  P.  111. 
Such  representations,  though  founded  on 
mistake  in  contemplation  of  equity,  consti- 
tute fraud.  Id.  Rescission  may  be  had  of  a 
contract  for  the  sale  of  land  where  vendor 
misrepresented  that  he  owned  the  land 
agreed  to  be  purchased  and  also  misrepre- 
sented that  his  deed  described  such  land,  al- 
though such  representations  w^ere  made 
without  knowledge   of  their  untruth.   Id. 

37.  Burke  v.  Johnson  [C.  C.  A.]  146  F. 
209.  A  contract  without  warranty  for  the 
sale  of  cattle  w^ill  not  be  canceled  because 
the  cattle  are  diseased  and  the  seller  stated 
that  they  were  not,  if  such  statement  was 
made  in  good  faith  and  the  buyer  inspected 
the  cattle  before  he  made  the  contract.  Dor- 
sey  v.  Watkins,   151  F.   340. 

38.  Graybill  v.  Drennen  [Ala.]  43  So.  568. 
Reconveyance  and  acceptance  by  grantor  of 
part  of  property  granted  in  ignorance  of 
falsity  of  representations  and  of  material 
facts  concealed  will  not  preclude  cancella- 
tion.    Tolley  V.  Poteet  [W.  Va.]   57  S.  E.  Sll. 

39.  Champion  Funding  &  Foundry  Co.  v. 
Heskett  [Mo.  App.]  102  S.  W.  1050.  And  this 
though  the  plaintiff  is  not  compelled  to  bring 
in  the  illegal  transaction  in  order  to  make 
out    a    prima    facie    case.    Id. 

40.  Bartek  v.  Kolacek  [Tex.  Civ.  App.]  99 
S.   W.    114. 


41.  Purchase  price  in  written  contract  of 
sale  wrongly  stated.  Farquhar  v.  Farquhar 
[Mass.]  80  N.  E.  654.  In  an  action  for  the 
rescission  of  a  contract  on  the  ground  of 
fraud  an  answer  alleging  mutual  mistake  is 
no  defense.  Shaw  v.  O'Neill  [Wash.]  88  P. 
111.  Wliere  a  borrower  gives  his  note  and 
receives  checks,  even  though  such  checks  be 
received  as  money,  if  unkonwn  to  either 
party  the  bank  on  which  they  are  drawn  is 
hopelessly  insolvent,  the  note  may  be  can- 
celled on  the  ground  of  mutual  mistake. 
Dille  V.  White  [Iowa]  109  N.  W.  909.  And 
in  such  case  if  the  checks  are  received 
not  as  money  but  as  a  convenient  mode  of 
obtaining  the  money,  the  note  may  be  can- 
celed, though  the  borrower  took  the  checks 
to  the  bank  and  received  drafts  therefor. 
Id. 

43.  Thompson  v.  Dupont  Co.,  100  Minn. 
367,  111  N.  W.  302;  Steinmeyer  v.  Schroeppel, 
226  111.  9,  80  N.  E.  564.  Facts  in  a  suit  to 
set  aside  a  sale  and  quitclaim  deed  held  not 
to  bring  it  within  the  purview  of  this  rule. 
Thompson  v.  Dupont  Co.,  100  Minn.  367,  111 
N.  W.   302. 

43.  Steinmeyer  v.  Schroeppel,  226  111.  9. 
80  N.  E.  564. 

44.  Steinmeyer  v.  Schroeppel,  226  111.  9, 
80  N.  E.  564.  A  contract  of  sale  will  not  be 
conceled  at  the  suit  of  the  seller  because  of 
his  error  in  adding  up  the  amounts  repre- 
senting the  selling  price.     Id. 

45.  Tolley  V.  Poteet  [W.  Va.]  57  S.  E.  811; 
Burk  V.  Johnson  [C.  C.  A.]  146  F.  209.  The 
fact  that  a  grantor  did  not  understand  the 
legal  effect  of  his  voluntary  deed  is  not,  in 
itself  sufficient  ground  for  cancellation. 
Fretz  v.   Roth,   70  N.  J.   Eq.   764,   64  A.   152. 

46.  Tolley  V.  Poteet  [W.  Va.]  57  S.  E.  811. 
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lent  purpose,  it  will  be  canceled  at  the  suit  of  the  grantor,*'  but  inadequax;y  of  con- 
sideration alone  is  not  a  sufficient  ground  for  canceling  a  contract  or  conveyance,'*'' 
unless  it  is  so  gross  that  it  shocks  the  conscience  and  furnishes  decisive  evidence  of 
fraud.**  Cancellation  is  frequently  had  because  of  want  of  consideration  combined 
with  other  causes.^"  Mere  breach  of  contract  is  not,  ordinaril}',  ground  for  cancella- 
tion of  a  contract  or  deed,  as  for  this  there  is  an  adequate  remedy  at  law."^  It  is  not 
sufficient  ground  for  canceling  a  lease  that  lessee  stipulates  therein  that  at  the  end 
of  a  specified  time  he  shall  have  the  option  to  keep  the  lease  in  force  by  then  doing 
some  act  which  at  the  date  of  the  lease  he  is  unable  to  perform,^^  nor  will  a  lease  be 
canceled  because  the  lessee  does  not  perform  the  conditions  therein  on  his  part  im- 
mediately, when,  by  the  provisions  of  the  instrument,  he  is  j)ermitted  to  delay  per- 
formance for  a  specified  time/'^  That  an  instrument  is  forged,^*  or  that  a  contract 
is  usurious,^^  is  sufficient  ground  for  cancellation.  At  common  law  a  deed  by  a  wife 
conveying  land  to  her  husband  is  void  and  will  be  set  aside  at  her  suit,"*'  and  und^r 
the  West  Virginia  statute  the  fact  that  the  husband  did  not  join  therein  is  sufficient 
ground  for  canceling  a  married  \voman's  deed.^^  That  deeds  were  not  delivered  to 
and  accepted  by  grantee  is  ground  for  cancellation  at  the  suit  of  grantor's  heirs.^^ 
A  sheriff's  deed  conveying  joroperty  sold  under  an  execution  which  was  issued 
under  an  invalid  judgment  will  be  canceled  as  a  cloud  upon  the  owner's  title. ^°  A 
satisfaction  of  a  deed  of  trust  will  be  canceled  if  the  person  marking  the  deed  satis- 
fied o;q  the  record  did  so  without  authority. ^^  Where  a  note  and  mortgage  is  given 
simply  in  lieu  of  a  prior  note  and  mortgage,  the  first  note  and  mortgage  should  be 
canceled.®^  An  instrument  will  not  be  canceled  for  ambiguity  when  the  contract 
of  the  parties  can  be  clearly  and  certainly  ascertained  therefrom.^-  A  deed  will 
not  be  set  aside  merely  because  it  was  made  for  the  purpose  of  depriving  the  state 
of  inheritance  taxes. ®^  As  a  general  rule  equity  will  not  aid  one  who  has  knowingly 
entered  into  a  contract  void  as  against  public  policy  by  canceling  a  deed  executed 
in  pursuance  thereof.^*  Where  a  grantor  acknowledged  his  deed  willingly,  the  fact 
that  the  persons  procuring  it  may  have  loiown  before  its  execution  that  he  was  un- 
Avilling  to  execTite  it  is  not  groimd  for  cancellation.*'^  A  husband's  voluntary  deod 
conveying  part  of  his  property  to  liis  wife  will  not  be  canceled  at  his  suit  merely 
because  it  is  improvident  or  because  it  contains  no  provision  for  revocation  or  re- 


47.  Deed  executed  to  prevent  grantor 
from  squandering  his  property  under  tlie  in- 
fluence of  liis  wife.  Bybee  v.  Bybee  [Wash.] 
87    P.    1122. 

48.  Smith  V.  CoUins  [Ala.]  41  So.  825. 
Deed  conveying-  land.  Shepherd  v.  Turner, 
29  Ky.  L..  R.  1241,  97  S.  W.  41.  Mere  fact 
that  grantor  made  a  poor  bargain  no  cause 
for  canceling  deed.  Thurman  v.  EUinor 
[Ark.]    101   S.  W.   1154. 

49.  Smith  v.  ColHns  [Ala.]  41  So.  825.  The 
inadequacy  must  be  so  gross  as  to  strike 
the  understanding  with  the  conviction  that 
the  transaction  was  not  fair  and  bona  fide. 
McCaskiU  v.  Scotch  Lumber  Co.  [Ala.]  44  So. 
405. 

50.  Undue  influence  and  want  of  consider- 
ation. Groesbeck  v.  Groesbeck  [Or.]  88  P. 
870.  Mental  incompetency,  undue  influence, 
and  want  of  consideration.  Smith  v.  Gard- 
ner, 147  Mich.  670,  14  Det.  Leg.  N.  2S,  111  N. 
W.   347. 

51.  See    ante,    §  1. 

52.  53.  Ringle  v.  Quigg.  74  Kan.  581,  87  P. 
724. 

54.     Evidence  requiring  submission  to  jury 


of  question  whether  deed  of  trust  was  a  for- 
gery. Helm  V.  Lynchburg  Trust  &  Sav.  Bk. 
[Va.]   56  S.  E.  ."598. 

55.  Loan  contract  and  trust  deed.  Guar- 
anty Sav.  Loan'  &  Investment  Co.  v.  Mitchell 
[Tex.    Civ.    App.]    99    S.    W.    156. 

56,  57.  Mullins  v.  Shrewsbury,  60  W.  Va. 
694,    55   S.   E.   736. 

58.  Evidence  held  to  sustain  a  decree  can- 
celing certain  deeds  on  this  ground.  Leiden- 
thal  V.  Leidenthal,  105  N.  Y.  S.  807. 

.Ift.  Giddens  v.  Alexander,  127  Ga.  734  56 
S.  K.  1014. 

«0. 
782. 

«1. 


Ennis  v.  Padgett  [Mo.  App.]  99  S.  W. 
Leigh  V.  Citizens'  Sav.  Bk.  [Ky.]  102 
ningle  V.  Quigg.  74  Kan.  581,  87  P. 
Blake  v.   Ogden,    223   111.   204,   79  N.   E. 


S.   ^V 

62. 
724. 

63. 

«8. 

64.  Rov  V.  Harney  Peak  Tin  Min.,  Mill.  & 
Mfg.   Co.    [S.    D.]    110   N.   W.    106. 

65.  Charge  held  not  violative  of  this  prop- 
osition. London  v.  Crow  [Tex.  Civ.  App.] 
102   S.  W.    177. 
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version.««  A  judgment  creditor  is  not  entitled  to  have  canceled  a  mortgage  alleged 
10  be  fictitious  and  without  consideration  assumed  by  his  debtor  on  premises  leased 
!)}•  him.^^ 

§  3.  Procedure.''^— An  action  for  the  cancellation  of  a  contract  for  the  sale 
of  lands  being  in  personam,  a  court  in  one  state  or  judicial  district  has  jurisdiction 
of  it  though  part  of  the  lands  are  in  another  state  and  district. <^»  In  an  action  to 
cancel  a  written  contract,  deed,  or  other  instrument,  it  is  essential  to  allege  such 
facts  as  will  authorize  its  cancellation.'"  If  fraud  is  the  gist  of  the  action  it  must 
be  distinctly  alleged,'^  and  facts  constituting  legal  fraud,  actual  or  constructive, 
must  be  pleaded,'-  but  if  fraud  is  alleged,  but  is  not  an  essential  eleiment  of  the 
case  stated,  it  is  not  essential  to  allege  the  facts  constituting  fraud.'^^  The  rule 
that  the  facts  constituting  the  gist  of  the  action  must  be  pleaded  applies,  whatever 
the  cause  of  the  action  may  be,  whether  undue  influence,^*  mental  incapacity,'^  in- 
iidequacy  of  consideration/^  failure  to  comply  with  provisions  of  lease,"  or  absence 
of  authority  to  enter  on  the  record  the  satisfaction  of  a  deed'  of  trust.'^  Where 
in  an  action  to  cancel  a  deed  conveying  real  estate  it  appears  from  the  facts  pleaded 
that  the  vendee  has  so  acted  as  to  create  a  reasonable  belief  that  he  has  abandoned 
the  contract,  it  is  not  necessary  for  the  vendor  to  plead  notice  of  disaffirmance.'^ 
Tlie  complaint  or  petition  should  allege  a  repayment  or  tender  back  of  the  consider- 
ation reviewed  by  plaintiff,^"  but  the  defendant. may  be  estopped  to  complain  of  the 


66.  Fretz  v.  Roth,  70  N.  J.  Eq.  764,  64  A. 
152. 

67.  The  moi'tgage  in  this  case  was  not 
a  lien  on  anytliing  ever  owned  or  ti-ansferred 
Ijy  the  debtor,  and  it  did  not  appear  that  the 
landlord  was  attempting-  to  enforce  a  claim 
for  any  sum  as  secured  by  such  mortgage. 
Pritz  V.  Jones,  117  App.  Div.  643,  102  N.  Y. 
S.  549. 

68.  See  7  C.  L.  521.  For  general  rules  of 
equity  practice,  see  Equity,  7  C.  L.  1323. 

69.  Jones  v.  Byrne,  149  F.  457. 

70.  Robertson  v.  Covenant  Mut.  Life  Ins. 
Co..  123  Mo.  App.  238,  100  S.  W.  686.  In  an 
action  to  set  aside  an  assignment  of  a  claim 
against  a  corporation  on  the  ground  of  fraud, 
if  the  allegations  of  the  complaint  show  that 
plaintiff  had  no  claim  against  tiie  corpora- 
tion, and  the  assignment  is  no  bar  to  any 
right  of  action  which  plaintiff  may  have 
against  defendant,  a  demurrer  to  such  com- 
plaint will  be  sustained.  Gordon  v.  Maas, 
115   App.   Div.   377,   100   N.   Y.   S.    891. 

71.  Lease.  Smith  v.  Collins  [Ala.]  41  So. 
825. 

72.  Conveyance  of  real  property.  Dorris 
V.   McManus,    3    Cal.    App.    576.    86    P.    909. 

Allegations  showing:  cause  of  action:  Lease. 
Garrett  v.  Finch  [Va.]  57  S.  E.  604.  Assign- 
ment of  school  land  contract.  Norgren  v. 
Jordan  [Wash.]  90  P.  597.  Transfer  of  per- 
sonal property.  Pritz  v.  Jones,  117  App.  Div. 
643,  102  N.  Y.  S.  549. 

73.  Action  to  cancel  a  satisfaction  of  a 
deed  of  trust.  Ennis  v.  Padgett  [Mo.  App.] 
99   S.   W.   782. 

74.  In  suit  to  recover  real  property,  the 
deeds  for  which  w^ere  taken  in  the  name  of 
defendant,  complaint  held  not  to  allege  undue 
influence.     MuUin  v.  Mullin,   104  N.  Y.   S.   323. 

75.  Complaint  in  action  to  set  aside  a 
transfer  of  personalty,  which  merely  alleges 
that  transferrer  w^as  not  in  fit  condition  to 
transact  any  business  and  unable  to  under- 
stand his  acts  or  the  effect  thereof,  but  which 
does  not  allege  that  he  was  insane  or  wholly 


unable  to  understand  the  nature  of  the 
transaction,  is  insufficient.  Pritz  v.  Jones. 
117  App.  Div.  643,  102  N.  Y.  S.  549.  In  suit 
for  the  cancellation  of  a  deed,  complaint  is 
sufficient  if  it  show  unsoundness  of  mind, 
knowledge  thereof  by  grantee,  and  gross  in- 
adequacy of  consideration.  Studebaker  v. 
Taylor  [Ind.  App.]  80  N.  E.  861.  In  such 
case,  if  the  suit  is  by  heirs  of  grantor,  who 
was  85  years  old  when  the  deed  was  exe- 
cuted, it  need  not  be  averred  that  decedent 
did  not  rescind  or  disaffirm  during  life.  Id. 
In  suit  for  cancellation  of  a  deed,  an  aver- 
ment of  afcts  that  fairly  and  reasonably  im- 
pute knowledge  in  the  grantee  of  the  grant- 
or's mental  incapacity  is  sufficient.  Aver- 
ment in  complaint  held  sufficient  in  this 
respect.   Id. 

76.  Lease.  Smith  v.  Collins  [Ala.]  41  So. 
825. 

77.  Action   under  B.   &  C.   Comp.    §    494,   to 
.cancel  lease  of  county  road.     Complaint  held 

sufficient.  Tillamook  County  v.  Wilson 
River  Road  Co.   [Or.]   89  P.  958. 

78.  Petition  held  sufficient.  Ennis  v.  Pad- 
gett  [Mo.  App.]    99  S.  W.  782. 

79.  Mosier  v.  Walter,  17  Okl.  305,  87  P 
877. 

80.  In  an  action  to  set  aside  an  assign- 
ment of  a  contract  on  the  ground  of  fraud, 
an  allegation  of  readiness  and  willingness  to 
repay  all  advances  with  legal  interest  is 
sufficient.  Norgren  v.  Jordan  [Wash.]  90  P. 
597.  A  deed  will  not  be  canceled  on  the 
ground  of  fraud  where  it  appears  from  the 
petition  that  complainant  had  in  hand  money 
which  had  been  paid  or  deposited  with  her 
by  the  grantee,  and  there  is  no  allegation  of 
repayment  of  or  offer  to  repay  such  money. 
Bridges  v.  Barbree,  127  Ga.  679,  56  S.  E.  1025. 
Where  it  is  sought  to  have  canceled  a  re- 
lease executed  by  a  beneficiary  of  a  certifi- 
cate issued  by  a  fraternal  benefit  society  on 
the  ground  that  it  was  obtained  by  fraud, 
the  complaint  is  insufficient  if  it  fails  to 
allege  a  return  or  tender  of  a  sum  received 
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insufficiency  of  the  petition  on  this  ground.**^  Lack  of  an  adequate  remedy  at  law 
need  not  be  pleaded,  but  the  facts  themselves  should  be  pleaded  from  which  that 
conclusion  can  be  drawn.*-  Allegations  in  a  bill  which  are  immaterial  to  the  case 
presented  cannot  be  considered.,*^  The  bill  must  not  be  multifarious.**  In  an  ac- 
tion to  set  aside  a  deed,  a  demurrer  to  the  bill  does  not  admit  the  allegation  therein 
tiiat  the  deed  was  never  lawfully  delivered. *°  In  Oregon  the  demurrer  must  specify 
the  grounds  of  objection  to  the  complaint.*"  The  answer  must  contain  a  sufficient 
denial  to  the  allegations  of  the  complaint  or  must  set  up  a  good  affirmative  defense.*" 
Where  the  answer  sets  up  an  affirmative  defense  which  raises  no  issue  that  has  not 
already  been  raised  by  the  pleadings,  such  defense  may  be  stricken  out  upon  mo- 
tion.** The  answer  must  not  plead  inconsistent  defenses.*®  In  Kansas  a  cross 
petition  in  an  action  on  promissory  notes  asking  that  the  notes  be  canceled  on  the 
ground  of  failure  of  consideration  may  be  so  amended  as  to  conform  to  the  facts 
proved.'*"  The  charge  of  the  court  must  be  confined  to  issues  made  by  the  plead- 
ings."^    The  charges  should  not  be  obscure,  nor  should  there  be  undue  repetition 


by  the  beneficiary.  Supreme  Council  of 
Knights  and  Ladies  of  Columbia  v.  Apman 
[Ind.  App.]  80  N.  E.  640.  But  in  New  York- 
it  has  been  held  that  in  an  action  to  set  aside 
a  transfer  of  personal  property  on  the 
ground  of  fraud,  a  complaint  which  contains 
a  prayer  for  general  relief  is  sufficient, 
though  it  does  not  speciflcallj'  allege  a 
precedent  return  of  the  consideration  paid 
or  an  offer  to  return.  Pritz  v.  Jones,  117 
App.   Div.   643,   102   N.  T.   S.   54  9. 

81.  In  an  action  to  set  aside  a  deed  de- 
fendants are  estopped  to  complain  of  the  in- 
sufficiency of  the  petition  in  not  tendering 
the  return  of  a  sum  mentioned  in  the  deed 
as  the  consideration  paid,  or  surrender  of 
land  on  which  grantor  was  permitted  to  re- 
side, when  such  sum  was  never  paid  and  the 
land  was  restored  to  grantee.  May  v.  May, 
29    Ky.    L.    R.    1033,    96    S.    W.    840. 

82.  Action  to  cancel  deed.  Mosier  v.  Wal- 
ter, 17  Okl.  305,  87   P.   877. 

83.  So  held  where  a  bill  to  cancel  a  note 
charged  fraudulent  misrepresentations  as 
to  the  value  of  certain  stock  and  therein 
charged  that  the  note  was  given  and  the 
stock  put  up  to  secure  it  as  an  accommoda- 
tion to  defendant  and  without  any  consider- 
ation, and  that  plaintiff  was  not  to  pay  it. 
Tlie  allegations  as  to  fraudulent  misrepre- 
sentations are  immaterial  to  the  case  pre- 
sented. Bass  V.  Sanborn,  119  Mo*.  App.  103, 
95    S.    W.    955. 

84.  Bill  in  action  to  rescind  lease  on 
ground  of  fraud  held  not  multifarious.  Gar- 
ret V.  Finch  [Va.]  57  S.  E.  604.  In  an  action 
under  B.  &  C.  Comp.  §  4946,  to  cancel  lease 
of  county  road  for  failure  of  lessee  to  com- 
ply witli  its  provisions,  plaintiff  cannot  join 
a,  claim  to  avoid  the  contract  because  made 
without  authority,  or  because  not  yet  fully 
executed.  Tillamook  County  v.  "^'ilson 
River  ROad  Co.   [Or.]   89  P.  958. 

83.  Blake  v.  Ogden,  223  111.  204,  79  N.  E. 
68. 

86.  Under  B.  &  C.  Comp.  §§  68.  69.  72, 
where  an  action  to  set  aside  a  deed  on  the 
ground  of  grantor's  mental  incompetency  is 
brought  by  grantor  by  his  next  friend,  if  the 
defendant  does  not  demur  on  the  ground  that 
such  suit  cannot  be  brouglit  by  next  friend, 
that  objection  will  be  deemed  waived.  Ow- 
ings  V.  Turner   [Or.]   87  P.  160. 

87.  In    action    to   cancel   contract   for    sale 


of  land,  denials  in  answer  to  complaint 
which  alleged  that  defendants  willfully  neg- 
lected and  refused  to  pay  interest  as  re- 
quired by  contract  held  sufficient  to  preclude 
judgment  on  pleadings.  Womble  v.  Wilbur, 
3  Cal.  App.  535,  86  P.  916.  In  action  to  an- 
nul contract  of  sale  on  ground  of  fraudulent 
representations,  a  plea  in  the  answer  wliich 
charges  a  ratification  of  the  sale,  but  pre- 
termits any  notice  or  knowledge  of  the  fal- 
sity of  tlie  representations,  is  bad.  Graybill 
V.  Drennen  [Ala.]  43  So.  568.  In  action  to 
cancel  a  contract  for  the  sale  of  bonds  and 
stock  of  a  corporation  on  the  ground  of  false 
repi'esentations  as  to  their  value,  etc.,  a  plea 
in  the  answer  that  complainants,  before  pur- 
chase, had  an  investigation  made  of  the 
property  and  business  of  tlie  corporation 
and  were  informed  of  the  condition  of  such 
property  is  insufficient  in  tliat  it  does  not 
aver  that  complainants  did  not  act  upon  re- 
spondent's representations,  or  that  they 
acted  upon  the  result  of  the  investigation. 
Id.  In  such  an  action  a  plea  in  the  answer 
that  complainants  after  tlie  purchase  as- 
sumed control  of  the  corporation  and  man- 
aged and  operated  its  business  for  twelve 
months  before  offering  to  rescind  the  con- 
tract is  insufficient  in  that  it  does  not 
aver  that  complainants  discovered  the  fraud, 
or  were  negligent  in  not  doing  so  during 
the  time  they  were  in  possession  of  the  prop- 
erty. Id.  So  a  plea  in  sucli  answer  charging 
complainants  with  notice  of  all  facts  con- 
nected witli  the  issuance  of  the  bonds,  but 
not  charging  notice  of  knowledge  as  to  the 
condition  of  the  business  of  the  corporation, 
is  bad.     Id. 

88.  So  held,  in  action  by  vendee  to  rescind 
contract  for  sale  of  land,  of  defense  that 
vendee  had  negligently  permitted  certain 
improvements  on  the  land  to  deteriorate, 
where  the  complaint  had  alleged  that  vendee 
had  offered  to  restore  vendor  to  his  original 
rights  in  the  land  which  offer  had  been  re- 
fused, and  this  allegation  was  denied  by  the 
general  denials  in  the  answer.  Shaw  v. 
O'Neill    [Wash.]    88    P.    111. 

S!).  Answer  held  not  to  plead  inconsistent 
defenses.     Bluett  v.  Wilce   [Wash.]  86  P.  853. 

00.  Code  Civ.  Proc.  §  139.  Minneapolis 
Threshing  Mach.  Co.  v.  Currey  [Kan.]  89  P. 
688. 

91.     In    an    action    by   heir   to   cancel   deed 
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therein,  nor  sliould  it  assume  as  facts  matters  not  established  b}'  the  undisputed 
evidence.''-  The  judgment  must  be  confined  to  the  issues  raised  by  the  pleadings  ®^ 
and  must  be  supported  by  the  findings.'^* 

Pariies.^^ — An  administrator  may  bring  an  action  to  cancel  a  deed  made  by  his 
intestate.^**  The  heirs  at  law  of  a  grantor  may  sue  to  set  aside  his  deed  on  the 
ground  of  undue  influence  arid  want  of  consideration.'*'  In  Kentuck}'-  a  husband 
ciuanot  bring  an  action  in  his  own  name  to  set  aside  a  settlement  made  by  his  wife 
with  another  person  concerning  her  separate  estate.**^  The  United  States  may 
maintain  an  action  for  the  cancellation  of  a  patent  to  a  tract  of  land  issued  by  mis- 
take, where  such  land  had  been  selected  by  the  state  of  California  under  the  Act  of 
March  3,  1853,  c.  145,  and  the  application  for  such  selection  approved  by  the  secre- 
tary of  the  interior,  but  the  selection  itself  not  formally  approved,  the  state  being 
without  remedy  in  her  own  behalf.^^  An  action  for  the  cancellation  of  a  sheriff's 
deed  conveying  property  sold  under  an  execution  issued  under  an  invalid  judgment 
is  properly  brought  against  the  sheriff,  the  purchaser  at  the  sheriff's  sale,  and  a 
grantee  of  lessee  of  the  latter.^ 

Evidence  and  proof.- — As  a  general  rule  one  seeking  cancellation  of  an  instru- 
ment has  the  l)urden  of  proof.^  If  fraud  is  the  gist  of  the  action  the  burden  rests 
upon  him.  to  prove  fraud,*  and  he  must  prove  it  clearly.^  Where  false  representa- 
tions are  alleged  the  burden  is  upon  plaintiff  to  show  that  false  representations 
Mere  made  and  that  he  was  misled  and  damaged  thereby."  Where  no  confidential 
relation  exists,  no  presumption  arises  against  the  validity  of  a  deed  on  the  ground 
of  undue  influence,'  and  the  burden  is  upon  the  plaintiff  where  he  seeks  cancellation 
on  that  ground.  This  rule  applies  to  the  deed  of  a  married  woman  where  it  ap- 
pears from  its  face  that  it  has  been  duly  executed  and  acknowledged.^     But  where 


conveying  land  inherited,  issue  submitted  as 
to  concealment  by  grantee  of  number  of 
acres  of  land  belonging  to  decedent's  estate 
and  other  material  facts  relating  to  such 
estate  not  made  by  pleadings.  White  v. 
V^'hite  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  134, 
95   S.  "W.   733. 

92.  Charge  in  action  to  cancel  deed,  as  to 
effect  of  duress  on  rights  of  ultimate  grantee 
charged  with  knowledge,  held  not  open  to 
objection  on  any  of  these  grounds.  London 
V.  Crow   [Tex.  Civ.  App.]    102  S.  "W.   177. 

93.  Judgment  in  action  to  set  aside  deed 
and  bill  of  sale  that  conveyance  was  void 
because  made  in  trust  for  purposes  not  per- 
mitted by  Civ.  Code,  §  875,  or  that  it  con- 
veyed no  beneficial  interest  beyond  the  life 
of  the  grantor,  lield  outside  issues  raised  by 
pleadings.  Ripperdan  v.  V^'eldy,  149  Cal. 
667,  87  P.  276.  Wliere  the  gravamen  of  tlie 
bill  in  a  suit  for  the  cancellation  of  a  con- 
tract is  the  false  and  fraudulent  representa- 
tions of  defendant,  a  decree  for  plaintiff  can- 
not be  had  upon  proof  of  a  mutual  mistake. 
Burk  V.  Johnson  [C.  C.  A.]  146  F.  209.  Com- 
plaint held  to  state  sufficient  facts  to  sup- 
port decree  canceling  deed  on  the  ground  of 
fraud.  Studebaker  v.  Taylor  [Ind.  App.]  80 
X.  E.  861.  Complaint  held  to  sustain  decree 
cancelling  lease  on  ground  of  lessee's  failure 
to  comply  with  provisions  thereof.  Florence 
Oil  &  Refining  Co.  v.  McCumber  [Colo.]  88  P. 
265. 

94.  In  action  to  set  aside  deed  and  bill 
of  sale  on  ground  of  grantor's  mental  in- 
capacity, a  finding  that  "grantor  was  in  full 
possession  of  his  mental  faculties  and  fully 
understood    the    transaction"    was    sufficient 


to    suport    a   judgment    for    defendant    under 
Civ.    Code,    §   38.     Ripperdan    v.    Weldy,    149 
Cal.   667,   87   P.   276. 
93.      See  7  C.  L.   521. 

96.  Jones  V.  Gilpin,  127  Ga.  379,  56  S.  E. 
426. 

97.  Groesbeck  v.  Groesbeck  [Or.]  88  P. 
870. 

98.  Ky.  St.  1903,  §  2128.  McGregor  v. 
Overton's  Ex'rs,  29  Ky.  L.  R.  1146,  96  S.  TV. 
1114. 

99.  United    States    v.    Lann,    149    F.    581. 

1.  Giddens  v.  Alexander,  127  Ga.  734,  56  S. 
E.    1014. 

2.  See  7  C.  L..  521. 

3.  "Where  a  paper  which  is  in  form  a  deed 
is  delivered,  in  a  suit  to  have  it  canceled  on 
the  ground  that  it  is  a  will  the  burden  is 
upon  plaintiff  to  establish  that  fact.  Fell- 
bush  V.  Fellbush,  216  Pa.   141,  65  A.  28. 

4.  Dorsey  v.  Watkins,  151  F.  340.  Action 
to  cancel  sale  and  transfer  of  property.  Bur- 
rows V.  Fitch   [W.  Ta.]   57  S.  E.  283. 

5.  Smith  V.  Collins  [Ala.]  41  So.  825.  The 
degree  of  proof  required  is  more  than  a  mere 
probability  of  the  truth  of  the  charge  or  a 
mere  preponderance  of  the  evidence.  Id. 
The  complainant  cannot,  ordinarily,  maintain 
his  case  by  his  own  testimony,  or  by  mere 
preponderance  of  proofs,  but  must  satisfy 
the  court  that  he  is  entitled  to  relief.  Marsh 
V.  Cortis   [C.  C.  A.]   150  F.  121. 

6.  Deed.  Church  v.  Marsh  [Iowa]  110  N. 
W.  161. 

7.  Ripperdan  v.  Weldy,  149  Cal.  667,  87 
p.   276. 

8.  "^'here  cancellation  of  a  married  wom- 
an's deed  is  sought  on  the  ground  of  undue 
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an  antenuptial  contract  provides  that  the  wife  shall  not  participate  in  the  husband's 
estate  if  she  survive  liini,  the  burden  shifts  to  those  seeking  to  uphold  the  contract,"' 
and  the  burden  will  shift  to  defendant  where  a  fiduciary  relationship  exists  and 
it  is  shown  that  the  maker  of  the  instrument  was  suffering  from  mental  impair- 
ment or  other  weakness.^"  So  the  relationship  of  motlier  and  son,  where  the  con- 
sideration for  her  deed  to  him  was  nominal,  has  been  held  to  shift  the  burden.^ ^ 
\yhen  plaintiff  makes  out  a  prima  facie  case  entitling  him  to  relief,  the  defendant 
must  take  up  the  burden  and  meet  the  case  so  made  by  other  evidence.^-  This  rule 
applies  where  undue  inQuence  is  the  ground  of  action.^"  In  an  action  to  cancel 
a  note  it  is  not  permissible  for  the  maker  to  prove  that  though  he  executed  the 
paper  it  was,  at  the  time,  agreed  that  he  need  not  pay  it.^'*  ,  Evidence  relevant  to  an 
issue  raised  by  the  pleadings  is  admissible,^'^  but  evidence  which  is  irrelevant  to 
any  such  issue,  or  which  is  immaterial,  is  not  admissible.^®     Evidlence  which  is 


influence,  or  that  she  was  not  conscious  of 
hev  act  in  executing-  the  same,  if  it  appears 
from  its  face  that  it  was  duly  executed  and 
acknowledged,  the  burden  is  upon  the  plaintiff 
to  establish  one  of  said  grounds  by  clear  and 
convincing  proof,  and  mere  preponderance 
of  tlie  evidence  in  its  favor  is  not  sufflcient. 
In  this  case  the  evidence  was  insufficient. 
Willis  V.  Baker,  75  Ohio  St.  291,  79  N.  E.  466. 

9.  In  such  case  the  burden  is  upon  them 
to  show  that  the  -contract  is  fair  and  equi- 
table and  was  understood  by  the  wife  when 
she  signed  it.  Maze's  Ex'rs  v.  Maze,  30  Ky. 
L.    R.    679,    99    S.   W.    336. 

10.  Assignment  of  bonds.  Cooper  v. 
Moore,    104    N.    Y.    S.    1049. 

11.  Mother  was  64  years  of  age  and  did 
not  understand  English.  The  burden  was 
upon  the  son  to  show  that  the  gift  was 
made  freely  and  voluntarily,  and  with  full 
knowledge  of  all  the  facts,  and  of  the  effect 
of  the  transfer.  Arellanes  v.  Arellanes 
[Cal.]    90    P.    1059. 

12.  Boyle  v.  Robinson,  129  Wis.  567,  109 
N.  W.   623. 

13.  Champeau  v.  Champeau  [Wis.]  112 
N.  W.  36.  Where  the  court  stated  the  rule, 
an  added  remark  which  standing  alone  might 
be  interpreted  as  indulging  in  unwarranted 
presumption  against  defendant  was  held  not 
to    vitiate    the    instruction.      Id.      In    a    suit 

•for  the  cancellation  of  a  deed,  if  mental 
weakness  and  gross  inadequacy  of  consider- 
ation and  knowledge  of  such  mental  weak- 
ness by  the  grantee  are  shown,  it  will  be 
inferred  that  the  inadequate  consideration 
arose  from  undue  Influence  or  that  an 
undue  advantage  was  taken  of  the  weak- 
ness, unless  such  presumption  is  satisfac- 
torily rebutted  by  evidence.  Studebaker  v. 
Faylor  [Ind.  App.]  80  N.  E.  861.  Where 
there  is  evidence  raising  a  presumption  of 
undue  influence,  the  burden  is  imposed  on 
defendant  of  showing  that  plaintiff  acted 
knowingly,  intentionally,  and  deliberately, 
with  full  knowledge  of  the  nature  and  ef- 
fects   of    his    acts,    and    that    his    consent    to 

J  the  execution  of  the  instrument  was  not 
obtained  by  any  advantage  taken  of  his 
mental  condition.  Owings  v.  Turner  [Or.] 
87  P.  160.  Evidence  held  sufflcient  to  create 
an  inference  that  defendant  executed  an  un- 
due influence  over  plaintiff  in  securing  his 
deed.  Id.  Evidence  held  not  to  make  a 
prima  facie  case  for  plaintiff.  Boyle  v.  Rob- 
inson, 127  Wis.  567,  109  N.  W.  623.  Evidence 
held    Insuflicient    to    overcome    inference    of 


undue     influence.     Owings     v.     Turner     [Or.] 
87    P.    160. 

14.  Bass  V.  Sanborn,  119  Mo.  App.  103,  95. 
S.    W.    955. 

15.  In  a  suit  for  the  concellation  of  a 
note,  if  the  complaint  alleges  that  the  note 
was  solely  for  accommodation  and  witliout 
consideration,  evidence  to  show  considera- 
tion is  admissible  under  an  answer  denying 
the  allegations  of  the  complaint.  Morris  v. 
Wilson  [Colo.]  90  P.  845.  In  action  to  can- 
cel note  and  trust  deed  given  as  security 
therefor,  on  the  ground  that  the  note  was 
barred  by  the  statute  of  limitations,  the 
note  witli  indorsements  of  payments  made 
thereon  was  held  to  have  been  properly  ad- 
mitted in  evidence  upon  the  issue  of  the 
balance  due  upon  the  note  in  case  the  find- 
ing should  be  in  favor  of  defendants  upon 
affirmative  defenses,  in  view  of  the  fact  that 
the  findings  were  in  favor  of  defendants  on 
those  issues.  Sartor  v.  Wells  [Colo.]  89  P. 
797.  In  action  for  cancellation  of  contract 
for  sale  of  land,  a  deed  from  vendee  to  his 
assignee  of  the  property  contracted  for  is 
admissible  where  complaint  alleges  that 
such  assignee  claims  some  interest  in  the 
property.  Womble  v.  Wilbur,  3  Cal.  App. 
535,  86  P.  916.  In  action  to  set  aside  deed 
on  ground  of  breach  of  trust,  evidence  of 
expenses  incurred  by  grantee  upon  land  is 
admissible.  Bluett  v.  Wilce  [Wash.]  86  P. 
853. 

16.  In  action  to  cancel  deed  on  ground  of 
fraud  and  breach  of  trust,  where  it  is  alleged 
that  plaintiff  was  induced  to  make  deed  by 
false  representations  made  by  defendant  and 
another  person  who  afterwards  became  her 
husband  and  from  whom  she  was  divorced, 
testimony  of  plaintiff  as  to  her  husband's 
treatment  of  her  during  their  married  life 
is  inadmissible.  Bluett  v.  Wilce  [Wash.]  86 
P.  853.  In  action  to  cancel  on  ground  of 
duress  a  note  given  by  a  cashier  to  a  bank 
for  an  amount  claimed  to  have  been  taken 
by  him,  evidence  that  interest  that  should 
have  been  received  by  the  bank  was  not 
credited  on  Its  books  is  not  admissible  where 
It  was  not  considered  when  the  note  was 
executed.  Lacks  v.  Butler  County  Bk.  [Mo.] 
102  S.  W.  1007.  In  suit  for  the  cancellation 
of  contract  for  sale  of  land,  letters  passing 
between  vendor  and  vendee,  relating  to  non- 
payment of  interest  on  deferred  payments, 
are  not  admissible  to  affect  the  rights  of  ven- 
dee's assignee  who  is  not  obligated  to  pay 
such    interest,    nor    the    rights    of    the    bank 
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uot  part  of  the  res  gestae  but  is  mere  hearsay  is  not  admissible.^"  All  the  evidence 
in  the  case  must  be  considered  in  determining  Avhether  there  is  sufficient  j^roof  to 
warrant  cancellation  on  the  ground  alleged  in  the  pleadiugs.^^  Whether  there  is 
sulficient  proof  of  some  fact  essential  to  the  right  of  cancellation/'*  or  whether  de- 
fendant's evidence  is  sufficient  to  rebut  plaintiif's  or  to  establish  some  aifinnative 
defense,-**  is  to  be  determined  from  the  facts  adduced  in  each  particular  case. 

Canvass  of  Votes;  Capias;  Capital;  Carlisle  Tables,  see  latest  topical  index. 


with  which  the  deed  to  the  land  contracted 
to  be  conveyed  had  been  deposited  in  es- 
crow, where  such  bank  was  not  authorized 
to  collect  interest.  Womble  v.  "Wilbur,  3 
Cal.  App.  535,  86  P.  916.  In  action  to  set 
aside  deed  made  by  mother  to  son,  a  ques- 
tion asked  two  of  the  other  children  of 
plaintiff  as  to  whether  their  father  had  left 
any  estate  to  them  was  properly  excluded, 
where  the  father  did  not  die  until  some 
years  after  the  execution  of  the  deed  by 
plaintiff  and  it  was  undisputed  that  he  had 
conveyed  practically  all  his  property  to  de- 
fendant. Arellanes  v.  Arellanes  [Cal.]  90 
P.  1059.  In  such  action  a  question  asked  a 
daughter  as  to  her  financial  condition  since 
the  year  of  the  execution  of  the  deed  was 
held    inadmissible.    Id. 

17.  In  action  for  cancellation  of  note  on 
ground  of  duress,  where  note  was  given 
by  cashier  of  a  bank  to  the  bank  for 
an  amount  claimed  to  have  been  taken  from 
the  bank  by  him,  evidence  of  an  admission 
made  by  a  certain  person  ten  days  after  the 
money  was  taken  that  lie  stole  part  of  it 
is  mere  hearsay  and  not  admissible  as  par: 
of  the  res  gestae.  Lacks  v.  Butler  County 
Bk.    [Mo.]    102    S.    W.    1007. 

IS.  Evidence  sufficient  to  ivarrant  can- 
cellation on  ground  of  fraud:  Deed.  Ring 
V.  Ring,  105  N.  Y.  S.  498;  May  v.  May,  29  Ky. 
L.  R.  1033,  96  S.  W.  840.  Assignment  of  land 
contract.  Moore  v.  Irish  [Wash.]  86  P.  942. 
Conveyance  by  mother  to  daughter.  Hun- 
ter   V.    McCammon,    104    N.    T.    S.    402. 

Evidence  insufficient  to  vt^arrant  cancella- 
tion on  siTound  of  fraud:  Contract.  Sel- 
lers, Bullard  &  Co.  v.  Grace  [Ala.]  43  So. 
716;  Lewis  v.  Wilcox,  131  Iowa,  268,  108 
N.  W.  536.  Deed.  Bluett  v.  Wilce  [Wash.] 
86  P.  853;  Lewis  v.  Wilcox,  131  Iowa.  268, 
108  N.  W.  536;  Burchell  v.  Collier  [Mich.] 
14  Det.  Leg.  N.  65,  111  N.  W.  748;  Church 
V.  Marsh  [Iowa]  110  N.  W.  161.  Deed 
and  bill  of  sale.  Ripperdan  v.  Weldy,  149 
Cal.  667,  87  P.  276.  Assignment  and  deed. 
Moss  v.  Jack  [Cal.]  90  P.  552.  Deed 
conveying  property  from  mother  to  son. 
Thompson  v.  Lanfair,  127  Ga.  557,  56  S.  E. 
770;  Arellanes  v.  Arellanes  [Cal.]  90  P.  1059. 
Lease.  Smith  v.  Collins  [Ala.]  41  So.  825. 
Acts  of  sale  and  contracts  of  lease.  Pon- 
tenette  v.  Kling,  118  La.  152,  42  So.  756.  In 
action  to  set  aside  timber  contract,  evidence 
held  not  to  sustain  allegation  that  plaintiff 
was  deceived  by  defendant's  agent.  Mc- 
Caskill  v.  Scotch  Lumber  Co.  [Ala.]  44  So. 
405. 

Evidence  sufficient  to  vrarrant  cancella- 
tion on  grround  of  undue  influence:  Deed. 
Champeau  v.  Champeau  [Wis.]  112  N.  W. 
36;  Groesbeck  v.  Groesbeck  [Or.]  88  P.  870; 
Ring  v.  Ring,  105  N.  Y.  S.  498.  Deeds  and 
transfers  of  property.  Ferguson  v.  Heffner 
[Ky.]  103  S.  W.  270.  Conveyance  by  mother 
to  daughter.  Hunter  v.  McCammon,  104  X. 
9  Curr.  L.— 30. 


Y.  S.  402.  Annuity  agreements.  Barnes  v. 
Waterman,  104  N.  Y.  S.  685.  Discharge  of 
mortgage.  Smith  v.  Gardner,  147  Mich.  670, 
14   Det.   Leg.   N.    23,   111   N.   W.   347. 

Evidence  insufficient  to  warrant  cancella- 
tion on  ground  of  undue  influence:  Deed 
and  bill  of  sale.  Ripperdan  v.  Weldy,  149 
Cal.     667,     87    P.     276 

Evidence  sufficient  to  warrant  cancella- 
tion on  ground  of  duress:  Conveyance  by 
mother  to  daughter.  Hunter  v.  McCammon, 
104  N.  Y.  S.  402.  Promissory  note  given  by 
cashier  of  bank  to  the  bank  and  deed  of 
trust  and  chattel  mortgage  given  to  secure 
same.  Lacks  v.  Butler  County  Bk.  [Mo.] 
102  S.  AV.   1007. 

Evidence  insufficient  to  warrant  cancella- 
tion on  ground  of  duress:  Contract.  Sellers, 
Bullard    &    Co.    v.    Grace    [Ala.]    43    So.    716. 

Evidence  sufficient  to  warrant  cancella- 
tion on  ground  of  incompetency;  Deeds  and 
transfers  of  property.  Ferguson  v.  Heffner 
[Ky.]  103  S.  W.  270.  Deed  of  trust.  Gross 
V.  Jones  [Miss.]  42  So.  802.  Conveyance  by 
mother  to  daughter.  Hunter  v.  McCammon, 
104  N.  Y.  S.  402.  Annuity  agreements. 
Barnes  v.  Waterman,  104  N.  Y.  S.  685.  Dis- 
charge of  mortgage.  Smith  v.  Gardner,  147 
Mich.   670,  14  Det.  Leg.  N.  23,  111  K  W.  347. 

Evidence  insufficient  to  vrarrant  cancella- 
tion on  ground  of  incompetency:  Deed. 
Thurman  v.  Ellinor  [Ark.]  101  S.  W.  1154. 
Deed  and  an  assignment  of  certificates  of 
deposit.  Boyle  v.  Robinson,  129  Wis.  567, 
109    N.    W.    623. 

Evidence  sufficient  to  vrarrant  concellation 
on  ground  of  want  of  consideration:  Deed. 
Groesbeck  v.  Groesbeck  [Or.]  88  P.  870. 
Discharge  of  mortgage.  Smith  v.  Gardner, 
147  Mich.  670,  14  Det.  Leg.  N.  23,  111  N.  W. 
347. 

Evidence  insufficient  to  warrant  cancella- 
tion on  grounds  of  want  of  consideration: 
Contract  for  sale  of  land.  Rudolf  v.  Costa 
[La.]    44   So.   477. 

Evidence  sufficient  to  warrant  cancella- 
tion on  ground  of  usury:  Loan  contract  and 
trust  deed.  Guarantee  Sav.  Loan  &  Inv.  Co. 
V.   Mitchell    [Tex.   Civ.   App.]    99    S.   W.    156. 

E-^-idence  not  showing  mutual  mistake  or 
fraud  and  mistalce:  In  suit  to  s-et  aside  sale 
and  quitclaim  deed,  evidence  held  not  to 
show  mutual  mistake  or  mistake  by  one 
party  and  fraud  on  the  part  of  other. 
Thompson  v.  Dupont  Co.,  100  Minn.  367,  111 
N.  W.    302. 

19.  Evidence  held  sufficient  to  show  dis- 
aflirmance  of  deed  before  commencement  of 
action  for  its  cancellation.  Studekaber  v. 
Faylor    [Ind.   App.]    80   N.   E.   861. 

20.  Evidence  in  action  to  set  aside  an 
act  of  sale  held  sufficient  to  prove  that 
plaintiff  consented  to  and  signed  the  act. 
Fontenette  v.  Kling,  118  La.  152,  42  So.  756. 
In  an  action  to  set  aside  an  assignment  of  a 
contract    on    the    ground    of    fraud,    evidence 
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CARRIERS. 


Part  I.     General  Principles  (4C?), 

8  1.     Definition    and    Distinctions     (4M). 
8  2.     Public  Duty,  Control,  and  Regulation 
(467). 

A.  In  General    (467). 

B.  Duty  to  Undertake  and  Provide  Car- 

riage (467). 

C.  Charges    (468). 

D.  Discriminations       and       Preferences 

(469). 
§  3.      Connectinj^     Carriers,    Draymen,     and 
Transfernien  (473). 

Part  II.     Carriage  of  Goods    (474). 

S  4.  Delivery  to  Carrier  and  Inception  of 
liability   (474). 

§  5.  Bills  of  leading  and  Other  Contracts 
of  Carriage   (47.'>). 

§   6.      The  Duty  to  Furnish  Cars   (476). 

§  7.  Forvrarding  and  Transporting  Goods 
(477).  Delay  in  Transportation  (477).  De- 
livery to  Succeeding  Carrier   (47S). 

§  8.     Loss  or  Injury  to  Goods  (478). 

§  9.  Delivery  by  Carrier  and  Storage  at 
Destination  (479).  Liability  for  Conversion 
(481). 

§  10.  Liability  of  Carrier  or  Connecting 
Carrier  (481). 

§  11.  Limitation  of  Liability  (481).  Pro- 
visions for  Notice  of  Injury   (484). 

§  12.     Public  Records  of  Traffic  (485). 

§  13.  Remedies  and  Procedure  (485).  Per- 
■sons  Who  May  Sue  (485).  Particular  Reme- 
dies Available  (486).  Jurisdiction  and  Venue 
(486).  Pleading  Proofs,  and  Evidence  (486). 
Trial  and  Instructions  (491).  Damages  and 
Penalties   (491). 

§  14.     Freight   and  Other  Charges    (492). 

Part  III.     Carriers  of  Live  Stock  (493). 

§  15.  Duty  to  Carry  and  Contract  of  Car- 
riage Generally  (493). 

8   16.      Care  Required  of  Carrier   (493). 

8   17.      Delivery    (494). 

8  18.  Liability  of  Carrier  or  Connecting 
Carrier   (494). 

§  19.     Limitation  of  Liability  (494). 


§  20.     Procedure    in    Actions    Relating    to 
Carriage  of   Stock  .(494). 
§  21.     Damages   (495). 

Part  IV.     Carriage   of  Passengers    (495). 

§  22.  Wlio  are  Passengers  (495).  Trains 
Other  Than  Passenger  Trains  (496).  The 
Relation  Begins  (497).  THe  Relation  Ceases 
or  is  Interrupted   (497). 

§  23.  Duty  to  Receive  and  Carry  Passen- 
gers (497).  Through  Trains  (497).  Ejec- 
tion of  Passenger  (497).  Delay  and  Mis- 
routing   (499). 

§  24.  Rates  and  Fares.  Tickets  and  Spe- 
cial Contracts  (499).  Conditions  and  Lim- 
its (499).  Transfers  (501).  Regulation  of 
Sale  Tickets;  Brokerage   (502). 

§  25.  General  Rules  of  Liability  for  Per- 
sonal  Injuries    (502). 

A.  Nature  and  Extent  of  Liability  (502). 

B.  Contributory   Negligence    (505). 

§  26.  Care  and  Condition  of  Premises 
(511). 

§  27.  Means  and  Facilities  of  Transpor- 
tation (512).  Separate  Accommodations  for 
White  and  Colored  Persons   (512). 

§  28.  Operation  and  >lanagement  of 
Trains  and  Other  Vehicles   (513). 

§  29.  The  Duty  to  Protect  Passengers 
(514). 

§  30.  Taking  up  and  Setting  Down  Pas- 
.>4engers   (516).     Particular  Duties   (517). 

§  31.  Duty  to  Persons  Other  Than  Pas- 
.sengers  (520). 

§  32.  Remedies  and  Procedure  (520). 
Pleading  (521).  Issues.  Proof,  and  Vari- 
ance (523).  Presumptions  and  Burden  of 
Proof.  (525).  Admissibility  of  Evidence 
(527).  The  Sufficiency  of  the  Evidence  (530). 
Questions  for  Jury  (531).     Instructions  (532). 

Part  V.  Carriers  of  Baggage  and  Passen- 
gers' Effects  (536). 

§  33.  What  Constitutes  Baggage  and 
Effects;  Duty  to  Accept  and  Carry  (536). 

§  34.      Care  of  Baggage  and  EflEects    (.537). 

S  3.5.      Limitation     of     Liability     (538). 

S  36.     Damages    (538). 

§  37.     Remedies     and     Procedure     (538). 


Part  I.  General  Principles. 

§  1.     Definition  and  distinctions.-^ — A  common  carrier  is  one  who  undertakes 
for  hire  -^  to  transport  2*  goods  or  persons  for  all  who  may  choose  to  employ  him,-^ 


held  insufficient  to  prove  a  payment  by  the 
a.=signee  of  $2,000  at  the  time  of  the  assign- 
ment. Norgren  v.  Jordan  [Wash.]  90  P. 
507.  Evidence  in  same  suit  held  insufficient 
to  prove  certain  other  payments  alleged  to 
have   been    made   by   the   assignee.     Id. 

21.  This  topic  treats  only  of  laws  relating 
to  common  carriers  of  persons  or  property. 
Those  relating  to  corporations  engaged  in 
such  carriage  (See  Railroads,  8  C.  L.  1590; 
Shipping  and  Water  Traffic,  8  C.  L.  1903; 
Street  Railways,  8  C.  L.  2004)  are  pertin- 
ent   to    specific     topics.     Likewise     relation- 

,  ship  between  carrier  and  employe  is  treated 
in  Master  and  Servant,  8  C.  L.  840.  Rules 
peculiar  to  water  traffic  are  treated  in  Ship- 
ping   and    Water    Traffic,    8    C.    L.    1903. 

22.  See  7  C.  L.  523. 

23.  With    or    without    special    agreement 


as  to  price.  Carpenter  v.  Baltimore  &  O. 
R.  Co.  [Del.]  64  A.  252.  Express  company 
offering  to  carry  money  for  hire  is  a  com- 
mon carrier  thereof  under  Rev.  Civ.  Code 
S.  D.  1903,  1577.  Piatt  v.  Le  Cocq,  150  F. 
391. 

24.  Sleeping  car  company,  held  not  com- 
mon carrier.  Calhoun  v.  Pullman  Palace 
Car  Co.,  149  F.  546.  Where  distinct  street 
car  companies  operate  cars  over  parallel 
tracks  in  common,  one  does  not  sustain  re- 
lation of  carrier  to  a  passenger  on  the 
other's  cars.  Foreman  v.  Norfolk.  Ports- 
mouth &  Newport  News  Co.  [Va,]  56  S.  E. 
805. 

25.  Under  Pub.  St.  1901,  c.  160,  §§  21-23, 
it  seems  that  a  railroad  company  whicli 
enters  into  a  contract  to  furnish  special 
cars    to    a    firm    for    transportation    of    milk 
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and  it  is  immaterial  whether  he  owns  the  facilities  of  carriage  or  not.-^  Unless  pro- 
hibited by  statute/'  one  may  be  a  common  carrier  of  passengers  exclusively.-® 

§  2.  Public  duty,  control,  and  regulation.-^  A.  In  general-^° — A  carrier  can- 
not relieve  itself  of  its  public  duties  without  legislative  sanction,^^  and  hence  is  liable 
for  the  torts  of  its  lessee,"-  including  conversion  of  goods-.^^  Federal  courts  may  en- 
force order  of  state  commissioners  on  cross  bill,  though  a  remedy  is  provided  through 
the  state  courts.'*      • 

(§  2)  B.  Duty  to  undertake  and  provide  carriage.^^ — Subject  to  constitu- 
tional restrictions,^*^  a  carrier  may  be  required  to  accept  shipments  a  reasonable 
time  before  train  time.^^  A  carrier  may  limit  express  business  to  a  single  express 
company,  provided  it  affords  adequate  service  to  the  public.^®  A  state  may  require 
reasonable  connecting  service  between  carriers.^^  Mandamus  will  lie  to  compel  ser- 
vice only  where  carrier  is  under  a  legal  duty,*"  and  has  means  of  rendering  same.*^ 


thereby  becomes  a  common  carrier  of  milk. 
Baker  v.  Boston  &  M.  R.  Co.  IN.  H.]  65  A. 
386. 

Held  private  carrier  only:  Where  charter 
party  gives  to  charterer  full  capacity  of 
ship.  The  Fri  [C.  C.  A.]  154  F.  333.  One 
employed  to  tear  down  house  and  to  move 
brick  and  lumber  to  another  place.  Mc- 
Burnie  v.  Stelsly,  29  Ky.  L.  R.  1191,  97  S. 
TV.    42. 

26.  Ownership  of  car  immaterial  where 
defendant  was  operating  same.  Indian- 
apolis St.  R.  Co.  V.  Ray,  167  Ind.  236,  -78 
N.  E.  978.  Held  under  facts  of  case  that 
railroad  holding  itself  oat  as  ready  to  do 
switching  wliich  required  it  to  use  own  and 
another's  tracks  was  common  carrier.  Lar- 
abee  Flour  Mills  Co.  v.  Missouri  Pac.  R.  Co., 
74  Kan.   SOS.   88  P.  72. 

27.  Under  Const,  art.  11,  §  12,  and  Kurd's 
Rev.  St.  1905,  c.  114,  §  84,  a  railroad  organ- 
ized under  the  general  act  must  carry  both 
passengers  and  freight.  Litchfield  &  M.  R. 
Co.    V.    People,    222    111.    242,    78    N.    E.    589. 

28.  Under  Rev.  Laws  1905,  a  corporation 
is  no  less  a  common  carrier  though  its  ar- 
ticles do  not  prescribe  that  one  of  its  pow- 
ers   is    to    carry    freight.     In    re    Minneapolis 

6  St.  P.  Surburban  R.  Co.  [Minn.]  112  N. 
W.    13. 

29.  Validity  of  state  regulations  as  af- 
fecting  interstate   commerce,   see   Commerce, 

7  C.    L.    667. 

30.  See  7  C.  L.  523. 

31.  Leased  property.  Georgia  R.  &  Bank- 
ing Co.  v.   Haas,   127   Ga.   187,   56   S.   E.   313. 

32.  Carleton  v.  Yadkin  R.  .Co.,  143  N.  C. 
43,  55  S.  E.  429.  Liability  extends  to  in- 
juries due  to  negligence  of  servants  of  les- 
see. Id.  Lessor  carrier  is  liable  for  lessee's 
breach  of  duty  to  passengers.  Pickens  v. 
Georgia  R.  &  Banking  Co..  216  Ga.  517,  55 
S.  E.  171.  Carriers  opera'ng  their  lines 
jointly  through  common  lessee  may  be  sued 
jointly,  especially  where  negligent  acts  were 
continuous  over  line  of  each.  Carleton  v. 
Yadkin  R.  Co.,   143  N.  C.  43.   55   S.   E.   429. 

33.  Converted  goods  by  delivery  after  no- 
tice of  claim  by  true  owner.  Georgia  R.  & 
Banking  Co.  v.  Haas,  127  Ga.  187.  56  S.  E. 
313. 

34.  Notwithstanding  Rev.  Pol.  Code  S.  D. 
1903,  c.  7,  authorizing  commissioners'  to  ap- 
ply to  state  courts,  etc.  Piatt  v.  Le  Cocq,  150 
F.    391. 

35.  See   7   C.  L.   524. 

30.     It    is    no    defense    to    order    requiring 


carrier  to  receive  shipments  of  money  at 
reasonable  hours  that  it  will  result  in  loss, 
where  order  does  not  fix  the  charge  or  com- 
pel the  carrier  to  continue  as  carrier  of 
money.     Piatt   v.    LeCocq,    150    F.    391. 

37.  It  is  no  defense  to  order  requiring 
carrier  of  money  to  receive  shipments  during 
reasonable  hours  that  shipper  could  use 
postal  department,  and  was  therefore  not 
prejudiced  by  its  order  accepting  money 
only  at  unreasonable  time.  Piatt  v.  Le 
Cocq,  150  F.  391.  Rev.  Pol.  Code  S.  D.  1903, 
c.  7,  applies  to  express  company  doing  in- 
trastate business  wliether  incorporated  in 
state  or  not,  and  subjects  them  to  control  of 
state    board    of    railroad    commissioners.      Id. 

38.  Dulaney  v.  United  Rys.  &  Elec.  Co.. 
104    Md.    423,    65    A.    45. 

39.  Atlantic  Coast  Line  R.  Co.  v.  North 
Carolina  Corp.  Commission,  206  U.  S.  1,  51 
Law.  Ed.  933.  Under  police  power,  state  may 
require  interchange  of  cars  and  switching 
between  lines  physically  connecting.  Louis- 
ville &  N.  R.  Co.  V.  Central  Stock  Yards  Co., 
30  Ky.  L.  R.  18,  97  S.  W.  778.  Const.  §  213, 
held  not  to  deprive  carrier  of  property  with- 
out due  process  of  law,  although  it  deprived 
it  temporarily  of  possession  and  use  of  its 
cars  (Id.),  and  carrier  wlio  has  complied 
therewith,  except  as  to  stock  cars  consigned 
to  particular  yard,  is  estopped  to  contest 
its  reasonableness  (Id.).  Contract  with  one 
stockyard  not  to  deliver  cars  to  another,  as 
required  by  such  section,  is  void,  and  hence 
no   defense   for   noncompliance.      Id.      Carrier 

!  cannot  refuse  to  obey  on  ground  of  incon- 
venience or  increased  expense.  Id.  Rail- 
road takes  its  charter  and  holds  property 
and  franchise  subject  to  constitutional 
changes,  lience  charter  does  not  constitute 
contract  so  as  to  excuse  carrier  trom  com 
plying  with  Const.  §  213.  Id.  Const.  §  213 
makes  it  compulsory  for  carriers  to  use  ter- 
minal facilities  for  transfering  freight  with 
lines  having  physical  connection,  (Id.),  and 
is  not  limited  to  requiring  carrier  to  deliver 
such  cars  only  as  it  receives  from  the  con- 
necting carrier  (Id.).  Under  Const.  §  213, 
stockyard  company  located  on  one  line  may 
compel  carrier  physically  connecting  with 
such  line  to  deliver  car^  to  such  line  for  de- 
livery at  yard,  where  it  delivers  to  other 
lines.  Id.  Order  requiring  Atlantic  Coast 
Line  Railroad  Company  to  connect  with  par- 
ticular train  of  Southern  Railway  Com- 
pany, held  not  so  arbitrary  and  unreasonable 
a.T  to  amount  to  denial  of  due  process  of  law 
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Duty  io  furnish  cars.*^ — The  common-law  duty  to  furnish  cars  upon  proper  de- 
mand ^^  has  been  supplemented  in  some  states  by  penal  statutes,**  that  of  Texas 
being  valid  as  to  intrastate  ^^  and  inapplicable  to  interstate  shipments.*^  Any  legiti- 
mate excuse  is  available  under  this  statute.*^ 

(§2)  C.  CJiarges.^^ — Under  the  interstate  commerce  act  as  amended,  the  rate 
for  a  through  shipment  is  sum  of  local  rates  filed  or  published,  if  no  through  joint 
rate  has  been  filed.*®  Subject  to  the  constitutional  inhibition^  against  class  legisla- 
tion,^" taking  property  without  due  process  of  law,^^  and  impairment  of  contract 
rights,^-  the  states  may  regulate  and  prescribe  charges  on  intrastate  shipments.-''^ 
In  determining  the  reasonableness  of  a  rate,  consideration  should  be  given  to  the 


or  deprivation  of  equal  protection  of  laws, 
otlier  connections  being-  inadequate,  though 
it  may  require  operation  of  train  at  loss  so 
long  as  total  state  income  affords  adequate 
remuneration.  Atlantic  Coast  Line  R.  Co.  v. 
North  Carolina  Corp.  Commission,  206  U.  S. 
1,    51    Law.    Ed.    933. 

40.  The  East  St.  Louis  v.  Suburban  R.  Co. 
held  under  no  legal  duty  to  run  cars  to  the 
east  end  of  Eads  Bridge.  People  v.  East  St. 
Louis   &   Suburban   R.   Co.,   122   ill.   App.    431. 

41.  Carrier  had  no  trackage  rights.  Peo- 
ple V.  St.  Louis  &  Belleville  El'=>c.  R.  Co., 
122  in.  App.  422. 

42.  See    7    C.    L.    525. 

43.  Order  to  furnish  cars  "as  snon  as  pos- 
sible" is  insufficient.  Texas  &  P.  R.  Co.  v. 
Shipman  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
152,    96    S.    W.    449. 

44.  The  penal  liability  preso.ribed  by  Act 
March  31,  1874,  §  23  (Kurd's  Rev.  St.  1905,  c. 
114,  §  84),  cannot  be  exacted  for  failure  to 
"furnish,  start,  and  run  cars  for  the  trans- 
portation of  property,"  as  required  by  §  22. 
Atchison  etc.,  R.  Co.  v.  People,  227  111.  270, 
81    N.    E.    342. 

45.  Rev.  St.  1895,  arts.  4497-4502,  as 
amended  by  Acts  1899,  p.  67,  c.  48,  imposing 
penalty  for  failure  to  furnish  cars  within 
certain  time  after  demand.  Allen  v.  Texas  & 
P.    R.    Co.    [Tex.]    101   S.   W.    792. 

46.  Sayles'  Rev.  Civ.  St.  §§  4497-4499, 
does  not  require  carrier  to_  furnish  cars  for 
interstate  shipment  extending  beyond  its 
line,  hence  application  stating  that  shipper 
desired  to  bill  over  defendant's  line  to  point 
in  state,  and  from  that  point  over  another 
road  to  point  in  another  state,  is  insufficient. 
Texas  &  P.  Ry.  Co.  .'.  Loving  [Tex.  Civ.  App.] 
17    Tex.   Ct.    Rep.   150,   98   S.   W.    451. 

47.  Rev.  St.  1895,  arts  4497-4502,  held  not 
to  apply  wliere  carrier  had  any  legitimate 
excuse,  though  specific  excuses  were  men- 
tioned in  proviso  clause,  lience  not  uncon- 
.stitutional  as  taking  property  without  due 
process  of  law.  Allen  v.  Texas  &  P.  R.  Co. 
[Tex.]  101  S.  W.  792,  rvg.  98  S.  W.  450, 
as  to  availability  of  excuses.  Answer  failing 
to  show  that  carrier  had  sufficient  cars  to 
meet  ordinary  demands,  held  demurrable.     Id, 

48.  See  7  C.  L.  525. 

41).  Interstate  commerce  act  as  amended 
by  Act  March  2,  1889,  c.  382  (25  Stat.  855,  U. 
S,  Comp.  St.  1901,  p.  3156).  United  States  v. 
Wood,  145  P.  405. 

50.  P.  L.  1903,  p.  665,  §  38,  fixing  maxi- 
mum rates,  etc.,  is  not  unconstitutional  in 
that  it  allows  railroad's  organized  under 
special  cliarters  to  cliarge  a  higher  rate 
than  those  organized  under  the  general  law. 
Shelton  v.  Brie  R.  Co.,  73  N.  J.  Law,  588,  66  A. 
403. 


51.  Wliether  rate  adopted  and  fixed  for 
transportation  on  line  owning  majority  of 
stock  of  another  could  be  legally  applied 
to  transportation  on  latter  depends  upon 
whether  it  is  reasonable  or  confiscatory.  Hill 
v.  Wadley  Southern  R.  Co.   [Ga.]   57  S.  E.  796, 

Held  void:  Act  March  15,  1906  (Acts  1906, 
p.  451,  c.  256),  requiring  railroads  operating 
in  state  to  keep  on  sale  family  mileage 
books,  etc.  Commonwealth  v.  Atlantic 
Coast  Line  R.  Co.  [Va.]  55  S.  E.  572.  Acts 
1905,  p.  238,  c.  124,  fixing  the  weight  of 
standards  on  lumber  cars  at  1,000  pounds, 
requiring  it  to  be  deducted  from  tlie  "net 
weight"  of  the  lumber,  and  freight  cliarged 
on  the  remainder.  State  v.  Great  Northern 
R.  Co.,   43  Wash   658,   86  P.   1056. 

Held  valid:  Rate  of  one  cent  per  ton  per 
mile  on  phospliates  held  reasonable  where  it 
appeared  that  such  rate  was  nearly  two 
mills  higher  tlian  average  rate  in  state. 
Seaboard  Air  Line  R.  Co.  v.  Florida,  203  U.  S. 
261,  51  Law.  Ed.  175.  Regulation  of  local 
freight  rates  for  shipments  to  and  from  the 
Florida  West  Sliore  Railroad,  and  over  Sea- 
board Air  Line  Railway,  does  not  deprive 
latter  of  property  without  due  process  of 
law,  even  if  total  receipts  from  local  freight 
rates  are  insufficient  to  meet  proper  charges 
against  such  business,  where  such  regulation 
merely  secures  equality  of  rates  throughout 
state.  Id.  Where  Alabama  &  Vicksburg 
Railroad  voluntarily  gave  rate  of  three  and 
one-half  cents  per  100  pounds  on  grain  be- 
tween Vicksburg-  and  Meridian  to  some 
sliippers,  it  estopped  itself  from  contending 
tliat  similar  rate  fixed  on  by  commission  for 
all  shippers  was  too  low.  Alabama  &  V.  R. 
Co.  V.  Railroad  Commission  of  Mississippi, 
203  U.  S.  496,  51  Law.  Ed.  289. 

52.  Texas  Act  1853,  providing  that  the 
legislature  should  not  reduce  rates  unless 
they  shall  have  made  a  net  profit  of  twelve 
per  cent  per  annum  during  tlie  ten  pre- 
vious years,  held  not  to  create  a  contract  be- 
tween the  state  and  certain  roads  chartered 
thereafter.  Houston  &  T.  C.  R.  Co.  v. 
Storey,    149    F.    499. 

53.  Circular  No.  325,  fixing  continuous 
mileage  rate  between  Wadley  Southern  Rail- 
way Company  and  Central  of  Georgia  Rail- 
way Company,  is  clear  and  complete  without 
reference  to  rule  No.  1  (33  S.  E.  v.)  or  com- 
mission. Hill  V.  Wadley  Southern  R.  Co.  [Ga.] 
57  S.  B.  795.  On  appeal  from  an  order  of 
the  railroad  commission  fixing  rate,  only 
questions  are  whether  it  has  been  established 
in  due  form  of  law  under  valid  law,  by  valid 
commission,  and  is  reasonable.  Chicago,  I. 
&  L.  R.  Co.  V.  Hunt  [Ind.  App.]  7  9  N.  E. 
927. 
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value  of  carrier's  property,^*  stocks,  and  bonds,^^  and  current  operating  cxpenses.°« 
but  no  allowance  need  be  made  for  a  sinking  fund."  Unreasonable  discriminations 
should  not  be  made  between  commodities,  quantitative  shipments  of  same  commod- 
it}^,^^  Qj.  localities/^  and  the  reasonableness  of  a  single  commodity  rate  cannot  be  con- 
sidered apart  from  general  schedule.«o  Eates  fixed  by  commission  are  prima  facie 
reasonable/^  and  a  finding  of  the  interstate  commerce  commission  is  prima  facie 
evidence  of  the  fact  found  in  subsequent  litigation.^-  Fact  that  schedule  may  indi- 
rectly result  in  discrimination  in  practice  does  not  render  it  invalid."^  An  over- 
charge through  mistake  not  amounting  to  gross  negligence  "*  creates  no  liability  in 
Xew  York.  Congressional  act  prohibiting  free  transportation  does  not  affect  an  exis^ 
ing  contract.^^  A  lessee  of  a  land-grant  aided  road  must  carry  government  freight 
at  rate  prescribed  for  the  land-grant  road.*^'' 

Under  interstate  commerce  act,  copies  of  schedules  of  rates  on  interstate  lines 
must  be  "posted,"**'  although  such  posting  is  not  a  condition  precedent  to  operation 
<jf  such  rates.®^ 

(§3)     D.  Discriminations  and  preferences.^^ — A  carrier  must  not  unjustly"" 


r,4.  Chicago,  I.  &  L.  R.  Co.  v.  Hunt  [Ind. 
App.]    79    N.    E.    927. 

5o.  In  action  to  enjoin  enforcement  of 
rates  established  by  commission  on  ground 
that  tliey  are  unreasonable  and  confisca- 
tory, allegations  in  bill  as  to  value  of  road's 
stocks  and  bonds  ar^  pertinent.  Houston 
&  T.  C.   R.   Co.  V.   Storey,   149   F.   499. 

56.  Chicago,  I.  &  L.  R.  Co.  v.  Hunt  [Ind. 
App.l  79  N.  E.  927.  Expenditures  for  per- 
naanent  improvement  and  equipment  should 
not  be  charged  to  current  expenses  of  single 
^■ear  for  purpose  of  testing  reasonableness 
of  a  rate.  Illinois  Cent.  R.  Co.  v.  Interstate 
Commerce  Commission,  206  U.  S.  441,  51  Law. 
Ed.  112S. 

57.  Houston  &  T.  G.  R.  Co.  v.  Storey, 
149   P.    499. 

5S.  Disturbance  of  relation  between 
freiglit  rates  for  soap  in  carload  lots  and 
less  than  carload  lots,  created  by  advancing 
former  from  class  six  to  class  five  and  latter 
from  class  four  to  class  tliree,  was  not  cured 
by  classifying  soap  in  less  tlian  carload  lots 
at  twenty  per  cent  less  than  third  class, 
but  not  less  than  fourth  class,  where  the  re- 
sult of  such  classification  is  to  leave  less 
than  carload  lots  in  fourth  class  in  some 
portion  of  territory,  and  in  higher  in  other 
portions.  Cincinnati,  H.  &  D.  R.  Co.  v.  Inter- 
.state  Commerce  Commission,  206  U.  S.  142,  51 
Law.  Ed.   995. 

59.  Economic  and  natural  advantages  of 
localities  may  justify  classification  of  com- 
modity rates  in  respect  to  such  localities. 
Southern  R.  Co.  v.  Atlanta  Stove  Works  [Ga.] 
57  S.  E.  429. 

60.  Hence,  in  action  to  enforce  particular 
rate,  answer,  attacking  its  reasonableness 
without  relation  to  body  of  rates  presents 
no  defensive  issue  of  fact.  Southern  R.  Co. 
V.    Atlanta    Stove   Vi'orks    [Ga.]    57    S.    E.    429. 

61.  Burden  is  on  attacking  party  to  show 
contrary.  Southern  R.  Co.  v.  Atlanta  Stove 
AVorks  [Ga.]  57  S.  E.  429.  Intra-state  rate 
on  phosphates  will  not  be  held  unreasonable 
where  the  evidence  does  not  show  cost  of 
transportation,  amount  of  phosphates  car- 
ried, or  the  effect  of  rate  on  income.  At- 
lantic Coast  Line  R.  Co.  v.  Florida,  203  U 
S.  256,  51  Law.  Ed.  174.  Where,  after  estab- 
lishing   a    reasonable    schedule    of    rates    for 


all  commodities,  an  exception  is  made  In 
favor  of  one  commodity  between  designated 
points,  such  exception  cannot  be  said  to  be 
discriminatory  as  matter  of  law.  South- 
ern  R.   Co.  V.  Atlanta  Stove  Works    [Ga.]    57 

5  E.    429. 

62.  Where  commission  found  reclassifica- 
tion unjustifiable,  railroad  in  action  to  re- 
strain enforcement  thereof  has  burden  of 
justifying.  Interstate  Commerce  Commis- 
sion V.  Cincinnati,  H.  &  D.  R.  Co.,  146  F.  559. 
Reclassification  of  laundry  soap  shipments  in 
less  than  carload  lots  from  the  fourth  to 
twenty  per  cent  less  than  third  class  rates, 
held  unjustifiable.     Id. 

63.  As  that  roads  having  right  to  charge 
higher  rates  will  reduce  them  only  at  com- 
petitive points,  thereby  working  discrimina- 
tion between  localities.  Houston  &  T.  C.  R. 
Co.  V.  Storey,  149  F.  499. 

64.  Where  street  car  conductor  exacts 
second  fare  under  mistaken  belief  that  none 
has  been  paid,  company  is  not  liable  under 
Railroad  Law,  §  39  (Laws  1890,  p.  1096,  c. 
565),  such  over-charge  being  due  to  mistake 
not  amounting  to  gross  negligence.  Robin- 
son v.  International  R.  Co.,  103  N.  Y.  S.  588. 

65.  Act  Cong.  June  29,  1906,  §§  1,  2.  Mot- 
tley  V.  Louisville  &  N.  R.   Co.,   150  F.  406. 

66.  Acts  2d  July,  1864  (13  Stat.  P.  365)  and 
Act  27th  February,  1893  (27  Stat.  P.  483),  con- 
cerning  such    rates,   are   applicable.      Astoria 

6  Columbia  River  R.  R.  Co.  v.  U.  S.,  41  Ct.  CI. 
284. 

67.  Posting  of  notices  that  they  may  be 
inspected  on  application  is  not  sufficient. 
Wabash  R.  Co.  v.  Sloop,  200  Mo.  198,  98  S.  W. 
607. 

68.  Compliance  with  §  6  of  Interstate 
commerce  act  as  amended,  not  condition 
precedent.  Texas  &  P.  R.  Co.  v.  Cisco  Oil 
Mill,    204   U.   S.    449,   51  Law.   Ed.   562. 

69.  See   7   C.  L.   527. 

70.  Granting  that  §  3  of  interstate  com- 
merce act  applies  to  facilities,  for  shipment, 
indictment  for  discrimination  ia  denying 
switching  facilities  which  fails  to  allege 
that  switches  desired  were  reasonably  prac- 
ticable, could  be  put  in  with  safety,  that 
business  justified  tliem,  and  offer  to  pay 
usual  cost,  held  insufficient.  United  States 
V.    Baltimore    &   O.    R.    Co.,    153    F.    997.      Pol. 
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discriminate  between  businesses,"^  localities,'-  persons,'^  or  between  persons  and  other 
carriers,'*  but  must  serve  all  alike  who  apply  under  similar  conditions.'^  Lack  of 
cars  to  meet  the  demand  does  not  justify  discrimination,  but  the  available  cars  must 
be  proportionablv  distributed."*'  Both  the  interstate  commerce  act  "^  and  the  Elkins 
act,'*  and  some  state  statutes,'^  prohibit  unjust  discriminations.  Eules  and  regu- 
lations of  railroad  commissioners  to  prevent  discrimination  are  prima  facie  just  and 
reasonable.®"  After  May  1,  1908,  it  will  be  unlawful  for  a  railroad  to  transport  coal 
mined  by  it  from  state  to  state.®^ 
*    As   a  means   of   preventing   discrimination,   the   interstate   commerce   act,    as 


Code  1903,  c.  7  §  437,  prohibiting  common 
carrier  from  subjecting  any  particular  de- 
scription of  traffic  to  any  prejudice  or  dis- 
advantag-e  in  any  respect  whatsoever,  con- 
strued to  mean  any  "unreasonable"  prejudice 
or  disadvantage.  Piatt  v.  Le  Cocq,  150  F. 
391.  "Whether  conditions  justify  difference 
in  i-ates  between  localities  is  question  of 
fact.  United  States  v.  Vacuum  Oil  Co.,  153 
F.    598. 

71.  Cannot  refuse  to  carry  consignments 
of  liquor  C.  O.  D.  while  it  so  carries  other 
commodities.  Crescent  Liquor  Co.  v.  Piatt. 
14S  F.  894.  Nor  can  it  require  a  consignee  of 
liquors  to  furnish  an  affidavit  that  he  has 
a  state  license,  or  that  he  is  a  bona  fide  pur- 
chaser thereof  for  his  own  use,  before  de- 
livery.    Id. 

73.  Discrimination  in  demurrage  charges 
in  favor  of  Charlestown  over  South  Boston 
is  not  available  to  one  claiming  discrimina- 
tion against  Forest  Hills.  Michie  v.  New 
York,  etc.,  R.  Co.,  141  F.   694. 

73.  Cannot  refuse  to  receive  and  deliver 
liquors  from  lawful  dealers  in  one  state  if  it 
receives  and  carries  the  same  in  other  states. 
Crescent  Liquor  Co.,  v.  Piatt,  148  F.  894. 
Where  switching  service  has  been  wrong- 
fully discontinued  as  to  a  disfavored  shipper, 
mandamus  will  lie  to  compel  restoration. 
Larabee  Flour  Mills  Co.  v.  Missouri  Pac.  R. 
Co.,   74   Kan.   808,   88   P.   72. 

74.  Louisville  &  N.  R.  Co.  v.  Central 
Stock  Yards  Co.,  30  Ky.  L.  R.  18,  97  S.  W. 
778 

7r,.  Undertaking  to  distribute  employes 
and  materials  between  stations  for  one  tele- 
graph company,  it'  must  do  so  for  others, 
although  such  distribution  is  under  special 
contract  (State  v.  Atlantic  Coast  Line  R. 
Co.  [Fla.]  41  So.  705),  and  railroad  commis- 
sion may  make  reasonable  rules  and  regu- 
lations to   prevent  such   discrimination    (Id.). 

76.  ^Vright  v.  Baltimore  &  O.  R.,  32  Pa. 
Super.  Ct.  5.  Percentage  ascertained  by 
taking  actual  shipments  of  mines  when 
supply  is  ample  and  possil)lo  capacity  of 
mines,  counting  former  as  two  points  and 
latter  as  one,  held  not  unreasonably  dis- 
criminative against  new  mines.  United 
States  V.  Baltimore  &  O.  R.  Co.,  154  F.  108. 
In  allotting  by  percentage,  private  cars  are 
not  to  be  diverted  from  the  exclusive  use  of 
the  ow^ners,  but  must  be  credited  on  the  al- 
lowance. Id.  Reasonable  extra  allowance  ol 
cars  may  be  made  for  prompt  return  of 
«ars,  such  practice  having  been  adopted  in- 
stead of  demurrage,  charge,  and  open  to  all. 
Id.  In  making  a  percentage  allotment  of 
coal  cars,  credit  need  not  be  given  for  cars 
furnished  by  carrier,  other  carriers,  or  con- 
sumer, for  receiving  coal  purclias^id  for  pri- 
vate use.  Id.  Allotment  of  arbitrary  num- 
ber of  cars  to  develop  new  mines  which  have 


had  no  opportunity  to  establish  a  percent- 
age is  lawful  within  reasonable  limits.  Id. 
Tlie  fact  that  a  shipper  is  not  a  mine  owner 
or  lessee,  but  has  only  a  contract  to  pur- 
cliase  and  sell  coal,  does  not  affect  his  right 
to  an  equal  share  of  cars  with  the  owners 
and  lessees.  Wright  v.  Baltimore  &  O.  R. 
Co.,  32  Pa.  Super.  Ct.  5.  Carriers  cannot 
discriminate  in  favor  of  "regular  shippers" 
and  against  shippers  for  the  first  time.     Id. 

77.  Provisions  of  interstate  commerce 
act  requiring  rates  for  transportation  and 
for  "receiving,  delivering,  storage,  or 
handling"  to  be  reasonable,  and  proliibit- 
ing  discrimination,  are  sufficiently  broad  to 
cover  demurrage  charges.  Ilichie  v.  Ne\v 
York,  etc.,  R.  Co.,  151  F.  69  4.  Demurrage 
charge  of  $1  per  day  after  first  ninety-six 
hours,  deducting  Sundays,  holidays,  and 
rainy  days,  for  time  car  of  hAy  remains  un- 
loaded, held  not  unreasonable.  Id.  Demur- 
rage cliarge  for  loaded  hay  cars  is  not  a 
oiscrimination  because  hav  is  stored  at  less 
rate  in  hay  shed  by  defendant  at  anotlier 
point,  or  because  storage  on  cars  is  allowed 
at  shed  rates  at  latter  point  "f  tlie  slied  is 
full.  Id.  Excessive  charge  for  privilege  of 
reconsignment  of  hay  shipped  througli  East 
St.  Louis  is  unjust  discrimination  witliin 
§§  2,  33  of  interstate  commerce  act.  Southern 
R.  Co.  V.  St.  Louis  Hay  &  Grain  Co.  [C.  C. 
A.]    153   F.    728. 

78w  The  Elkins  act  is  not  restricted  in  its 
provisions  to  departures  from  published  rate, 
but  prohibits  any  unjust  discriminations, 
lience  immaterial  in  a  prosecution  for  re- 
ceiving an  unjust  discrimination  wliether  the 
rate  received  was  published  or  not.  United 
States  V.   Vacuum-  Oil   Co.,    153   F.    598. 

79.  Acts  1901,  p.  149.  c.  93,  Burns'  Ann.  St. 
1901,  §§  3312b  and  2212e,  providing  that 
express  companies  shall  grant  to  all  con- 
signors, including  other  responsible  express 
companies  as  consignors,  equal  terms  and  ac- 
commodations, etc.,  is  not  violative  of  14th 
Amend.  Fed.  Const,  in  tliat  it  deprives  ex- 
press companies  of  right  to  demand  prepay- 
ment of  charges,  compels  tlacm  to  make 
"forced  loans"  for  accrued  charges,  or  of 
common-law  right  of  contract.  American 
Exp.  Co.  V.  Southern  Ind.  Exp.  Co.,  167 
Ind.  292,  78  N.  E.  1021. 

80.  Hence  enforcement  thereof  is  not  a 
taking  of  property  without  due  process  of 
law,  nor  does  it  deprive  a  railroad  of  equal 
protection,  in  the  absence  of  a  sliowing  that 
tliey  are  unreasonable  or  unjust.  State  v. 
Atlantic  Coast  Line  R.  Co.  [Fla.]  41  So. 
705. 

81.  Hepburn  act  (Act.  Cong.  .Tune  20. 
1906,  34  Stat.  584,  c.  3591).  Although  titlo 
t.hereto  passes  before  shipment.  Central 
Trust  Co.  v.  Pittsburg,  etc.,  R.  Co.,  52  Misc. 
195,  101  N.  Y.  S.  837. 
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amended,  requires  certain  foreign  rates,^-  joint  interstate  rates/'"'  and  rates  on  a 
through  interstate  line  under  a  common  arrangement,^*  to  be  filed  and  published. 
AHiere  a  rate  between  two  points  has  l:)een  so  filed  and  puljlished,  there  can  be  no 
deviation  therefrom  except  as  provided  by  law,®^  though  shipment  is  over  another 
route.^^  One  receiving  a  rebate^'  from  a  rate  ^^  which  has  been  "filed  and  pub- 
lished" ^'■'  is  criminally  liable  under  the  Elkins  act,  though  he  did  not  request  the 
same  ^*^  or  receive  any  personal  benefit  therefrom.^^  It  is  not  essential  that  some 
other  shipper  shall  have  paid  a  higher  rate.''-  A  rebate  need  not  have  been  pre- 
arranged to  render  carrier  liable  for  granting  the  same.^^  A  contract  to  carry  goods 
at  the  then  established  rate  for  a  definite  period  becomes  ineffective  after  a  higher 
rate  is  filed.^*  The  rate  law  of  June  29th,  1906,  became  efiiective  on  date  of  ap- 
proval.®^ 

Remedies,  criminal  liability,  prosecution,  and  punishment.^^ — Injunction  °'  will 
lie  at  instance  of  person  discriminated  against,®^  but  a  mere  technical  Tiolation  of 
the  interstate  commerce  act  will  not  support  a  private  suit.**® 


S3.  If  foreign  shipment  is  carried  under 
aggregate  through  rate  whicla  is  sum  of 
ocean  rate  and  local  rate  to  part  of  trans- 
sliipment,  the  latter  rate  must  be  filed  (Ar- 
mour Packing  Co.  v.  U.  S.  [C.  C.  A.]  153  F.  1.) 
But,  if  rate  is  joint  rate  by  virtue  of  a 
common  control,  management,  or  arrange- 
ment, such  joint  rate  must  be  filed  (Id.)- 
Itates  of  transportation  from  places  in  tlie 
United  States  to  ports  of  trans-shipment  of 
property  in  foreign  commerce  carried  under 
through  bills  must  be  filed  and  publislied 
under  the  interstate  commerce  act  and  its 
amendments.      Id. 

S3.  Express  agreement  for  through  inter- 
state rate  is  not  necessary,  but  receipt  and 
forwarding  of  business  under  a  through  bill 
or  arrangement  for  through  siiipment  is 
sufficient.  United  States  v.  Wood,  145  F.  405. 
Eacli  carrier  must  file,  hence  indictment 
against  one  need  not  allege  that  such  rate 
was  not  filed  by  the  others.  United  States 
V.    New   York   Cent.,    etc.,   R.   Co.,    153    F.    630. 

84.  Carrier  must  file,  though  its  line  is 
A\iiolly  intra-state.  United  States  v.  New 
York  Cent.,  etc.,  R.  Co.,  153  F.  630.  Indict- 
ment considered  and  held  to  sufficiently  al- 
lege that  defendant's  road,  though  intra- 
state, was  a  part  of  a  joint  througli  route 
over  whicli  interstate  commerce  was  es- 
tablished.     Id. 

85.  United  States  v.  Pennsylvani.i  R.  Co., 
153  F.  625.  Fact  that  shipment  was  made  in 
cars  not  owned  by  carrier,  and  in  bullc, 
does  not  authorize  departure  as  matter  of 
law.  United  States  v.  Vacuum  Oil  Co.,  153 
F.  598.  Elkins  law  prohibits  shipments  at 
less  than  regular  established  rate,  though 
by  direct  agreement.  United  States  v. 
Standard  Oil  Co.,  148  F.  719.  Carrier  filing 
and  publisliing  scliedule  of  rates  for  ship- 
ments beyond  line  must  adhere  tiiereto.     Id. 

S6.  United  States  v.  Pennsylvania  R.  Co., 
153  F.  625;  United  States  v.  Vacu'^m  Oil  Co., 
153  F.  598.  Indictment  for  departure  from 
publislied  joint  rate  for  sliipment  between 
same  points  over  another  route  is  not  de- 
fective for  failing  to  allege  that  latter  rate 
is  not  filed.  United  States  v.  Pennsylvania 
R.  Co.,   153  F.   625. 

87.  Elkins  Law  prohibits  rebates  to  con- 
signee as  well  as  consignor.  United  States 
V.  Stan«iard  Oil  Co.,  148  F.  719.  .-"tockhold- 
er    is    not    criminally    liable    for    lebate    ac- 


cepted by  corporation.  United  States  v. 
Wood,  145  F.  405.  Where  partnership  re- 
ceives rebate,  but  turns  it  over  to  corporation 
for  which  it  is  sales  agent,  receiving  no 
benefit  itself,  silent  member  who  took  no 
part,  and  who  liad  no  knowledge  thereof,  is 
not   liable.      Id. 

88.  Word  "rate,"  as  used  in  interstate 
commerce  act,  means  net  amount  received 
and  retained  from  shipper.  United  States 
V  Chicago  &  A.  R.  Co.,  148  F.  646.  Hence, 
where  carrier  charges  sclaeduled  rate  and 
remits  part  thereof  as  allowance  for  use  of 
shipper's  private  side  tracks,  sucli  act  con- 
stitutes rebate.  Id.  Cancellation  of  terminal 
charge  constitutes  rebate.  United  States  v. 
Standard  Oil  Co.,  148  F.  719. 

89.  Under  Elkins  Act  of  February  19, 
1903  (c.  708,  32  Stat.  847,  U.  S.  Comp.  St. 
Supp.  1905,  p.  599),  it  is  unlawful  for  car- 
rier to  grant  rebate  from  joint  rate  which 
has  been  "filed  or  publislied,"  but  shipper  is 
liable  for  receiving  rebate  only  when  rate 
has  been  "filed  and  published."  United 
States    V.    Wood,    145    F.    405. 

90.  United  States  v.  Vacuum  Oil  Co.,  153 
F.    598. 

91.  As  where  he  turns  it  over  to  anotlier 
for  whom  he  is  acting  as  salesman.  United 
States  V.  Wood,   145  F.   405. 

92.  Hence  indictment  need  not  name  such 
a  person  nor  allege  that  the  i^ublished  rate 
has  ever  been  charged.  United  States  v. 
Vacuum  Oil  Co.,  153  F.  598.  United  States 
v.   New   York   Cent.,   etc.,   R.    Co.,    146    F.    298. 

93.  Indictment  under  §  1  of  Elkins  Act 
for  giving  rebate  ■which  alleges  that  de- 
fendant received  legal  rate,  and  paid  ship- 
per rebate  or  concession,  need  not  allege 
prearrangement  to  that  effect.  United 
States  V.   Chicago,   etc.,   R.   Co.,    151   F.   84. 

94.  Right  to  change  given  by  interstate 
commerce  act  is  read  into  contract.  Armour 
Packing  Co.  v.  U.  S.    [C.  C.  A.]    153  F.   1. 

95.  Joint  resolution  of  congress  on  day 
after  approval,  held  ineffective  to  postpone. 
United  States  v.  Standard  Oil  Co.,  148  F.  719. 

96.  See    7    C.    L.    527. 

97.  Louisville  &  N.  R.  Co.  v.  Central 
Stock  Yards  Co.,  30  Ky.  L.  R.  18,  97  S.  W. 
778. 

98.  Where,  in  violation  of  Const.  §§  213 
214,  a  carrier  arbitrarily  discriminates  in  re- 
fusing to  deliver  cars  of  stock  to  a  connect- 
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The  Hepburn  act  did  not  repeal  tlie  Elkins  act  as  to  offenses  previously  com- 
mitted thereunder.^  The  only  criminal  intent  necessary  to  the  offense  of  receiving 
a  rebate  is  an  intent  to  accept  a  lesser  rate.- 

"Wliere  a  rebate  is  given  on  a  through  rate,  the  offense  is  judicable  in  any  district 
through  which  the  shipment  passes.^  "Wliile  the  offense  of  discrimination  may  be 
set  forth  in  the  general  language  of  the  statute,  it  must  be  accompanied  by  a  state- 
ment of  particulars  sufficient  to  avoid  uncertainty.*  Conspiracy  to  give  and  receive 
rebates  will  not  lie  where  same  facts  constitute  an  offense  under  interstate  commerce 
act.^ 

A  carrier  and  its  agents  may  be  prosecuted  under  a  single  indictment  for  grant- 
ing concessions.®  The  indictment  must  show  a  published  rate  binding  upon  the  car- 
rier/ though  it  need  not  especially  aver  that  such  rate  was  required  to  be  filed/  and 
a  willful  ^  departure  therefrom.^" 

Offense  under  act  of  February  19,  1903,  of  receiving  rebates  may  be  prosecuted 
upon  information.^^  An  indictment  for  giving  or  receiving  a  rebate  need  not  ex- 
pressly aver  that  carrier  came  within  the  statute,^-  nor  need  it  negative  facts  which 
may  render  payment  legal  ^^  or  the  means  whereby  the  rebating  was  effected.^*  In- 
dictment must  not  be  duplicitous.^^ 


ing  line  for  transportation  to  particular 
stockyard,  sucli  stockyard  company  may  sue 
to  restrain.  Louisville  &  N.  R.  Co.  v.  Central 
Stock  Yards  Co.,  30  Ky.  L.  R.  18.  97  S.  W. 
778. 

»9.  Mere  proof  that  defendant  technically 
violated  the  act  by  filing  a  separate  charge 
for  icing  in  its  schedule,  without  proof  of 
an  excessive  charge  or  unlawful  discrimina- 
tion, is  insufficient.  Knudsen-Fergason  Fruit 
Co.  V.  Michigan  Cent.  R.  Co.  [C.  C.  A.]  148 
F.    96S. 

1.  United  States  v.  New  York  Cent.,  etc., 
R.  Co.,  153  F.  630.  Hepburn  act,  §  10,  when 
construed  in  accordance  with  Rev.  St.  §  13, 
held  not  to  relieve  offenders  under  §  1  of 
Elkins  act  from  subsequent  prosecution,  but 
merely  to  relate  to  procedure  to  be  followed 
in  pending  cases.  United  States  v.  Chicago, 
etc.,  R.  Co.,  151  F.  84;  United  States  v.  Stand- 
ard Oil  Co.,  148  F.  719;  United  States  v.  Dela- 
ware,   etc.,    R.    Co.,    152    F.    269. 

2.  Immaterial  that  the  shipper  thought 
tliat  he  had  a  contract  right  to  a  lesser  rate. 
Armour  Packing  Co.  v.  U.  S.  [C.  C.  A.]  153 
F.  1. 

3.  Offense  is  continuing  one.  Armour 
Packing  Co.  v.  U.  S.  [C.  C.  A.]  153  F.  1.  Re- 
bate or  concession  from  part  of  single  rate 
renders  all  transportation  tliereunder  illegal. 
Id.  Concession  need  not  be  charged  or 
proved  from  part  of  established  rate  pro- 
portionate to  carriage  through  particular 
district.      Id. 

4.  United  States  v.  Baltimore  &  O.  R. 
Co.,  153  F.  997.  Indictment  under  interstate 
commerce  act  charging  discrimination  gen- 
erally in  refusing  to  furnish  particular  coal 
dealer  with  his  share  of  cars  and  motive 
power,  and  furnishing  of  more  than  their 
share  to  other  coal  shippers,  held  insuffi- 
cient where  did  not  allege  facts  showing  the 
quota  to  which  they  were  respectively  en- 
titled    Id. 

5.  Indictment  for  conspiracy  under  §  5440, 
Rev.  St.  alleging  that  agents  of  shipper  and 
carrier  gave  and  received  rebates  in  pursu- 
ance   of    fraudulent    conspiracy,    will    not    lie, 


since  offense  charged  is  essentially  an  of- 
fense under  interstate  commerce  act,  and 
punishinent  would  thereby  be  increased. 
United  States  v.  New  York  Cent.,  etc.,  R.  Co., 
146   F.    298. 

6.  United  States  v.  New  York  Cent.,  etc., 
R.    Co.,    146    F.    298. 

7.  Indictment  considered,  and  held  suffi- 
cient to  show  that  carriers  concurred  in 
rate.  United  States  v.  Pennsylvania  R.  Co.. 
153  F.  625.  Held  to  sufficiently  charge  com- 
mon arrangement  for  tlirougli  interstate 
shipment  under  joint  tariff.  United  States 
V.  New  York  Cent.,  etc.,  R.  Co.,  153  F.  630; 
United  States  v.  Pennsylvania  R.  Co.,  153  F. 
625.  Need  not  aver  that  it  is  reasonable, 
nor  set  out  schedule  in  full.  United  States 
V.   Standard  Oil   Co.,   148   F.   719. 

S.  An  allegation  that  it  was  filed  as  re- 
quired by  law  is  sufficient.  United  States  v. 
Vacuum  Oil  Co.,  153  F.  598. 

9.  Allegation  that  full  rate  was  charged 
and  rebate  given  sufficiently  alleges  willful 
deviation.  United  States  v.  New  York  Cent, 
etc.,   R.   Co.,   146   F.   298. 

10.  Allegation  that  total  rate  of  connect- 
ing lines  was  a  particular  sum,  and  that 
property  was  transported  at  lower  rate,  is 
defective  in  not  negativing  joint  rate. 
United  States  v.  Standard  Oil  Co.,  148  F.  719. 

11.  Not  being  punishable  by  imprison- 
ment in  the  state  prison  or  penitentiary,  it 
is  not  an  infamous  crime  witiiin  5th  Const. 
Amend.,  requiring  presentment  or  indict- 
ment by  tlie  grand  jury.  United  States  v. 
Camden  Iron  Works,   150   F.   214. 

12.  Allegation  of  facts  bringing  shipment 
within  statute  is  sufficient.  United  States 
v.  Camden  Iron  Works,  150  F.  214. 

13.  Matter  of  defense.  United  States  v. 
Chicago,  etc.,  R.  Co.,  151  F.  84.  Indictment 
for  rebating,  alleging  agreement  whereby 
shipping  clerk  was  to  direct  shipments  over 
defendant's  line  at  regular  rates,  and  tliere- 
after  present  claims  for  rebates  under  guise 
of  claims  for  lighterage,  etc.,  held  good  as 
against  objection  that  it  did  not  negative 
that  money  was  paid  as  commission   for  ob- 
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In  prosecutions  for  departing  from  published  schedule,  the  government  has  the 
burden  of  showing  a  binding  rate.^®  In  prosecutions  for  receiving  rebates,  any  evi- 
dence tending  to  show  a  shipment  within  the  statute  is  admissible,"  as  is  the  schedule 
filed  to  show  the  lawful  rate.^*  A  local  rate  is  not  admissible  to  show  discrimination 
between  nonlocal  rates.^''  Point  of  shipment  must  be  proven  substantially  as  al- 
leged.^" Act  of  Cong.  June  29,  1906,  amending  the  Elkins  act,  by  providing  im- 
prisonment for  offenses  under  the  act,  is  prospective  only  in  operation.^^ 

§  3.  Connecting  carriers,  draymen,  and  transfermen--- — ^Wliile  a  carrier  is 
liable  for  injuries  proximately  resulting  from  its  negligence,  irrespective  of  where 
it  occurs,*^  ordinarily  it  is  liable  only  for  its  own  negligence,-*  and  its  responsibility 
terminates  upon  delivery  to  a  connecting  carrier.-^  "WHiere,  however,  it  controls  the 
connecting  line,-"  or  expressly  undertakes  to  carry  to  destination,-"  it  is  liable  for 


taining  business.     United  States  v.  Delaware, 
etc.,   R.   Co.,   152   F.   269. 

14.  Armour  Packing  Co.  v.  U.  S.  [C  C.  A.] 
153    F.    1. 

15.  An  indictment  under  tlie  Elkins  act, 
declaring  it  unlawful  to  offer,  grant,  or  give 
a  rebate,  is  not  duplicitous  because  it  al- 
leges that  defendant  offered,  granted,  and 
gave  a  rebate.  United  States  v.  Delaware, 
etc.,   R.   Co.,    152   F.    269. 

16.  Has  burden  of  showing  common  ar- 
rangement for  continuous  carriage  between 
such  points.  United  States  v.  Pennsylvania 
R.    Co.,    15.3    F.    625. 

17.  Evidence  tending  to  shoTV  shipment 
under  through  bill  of  lading,  or  under  con- 
tract for  continuous  shipment,  is  admissible 
to  sho'n'  that  such  carrier  ■n-as  used  for  the 
purpose  of  sliipment  under  common  control, 
management,  or  arrangement,  for  a  continu- 
ous carriage.  United  States  v.  Camden  Iron 
■V^^orks.  150  F.  214.  As  agent's  abstract  of 
through  shipments,  account  sheets  showing 
settlement  for  particular  shipment  in  ac- 
cordance with  tariff  rates,  distribution  of 
charges,    etc.      Id. 

IS.  United  States  v.  Camden  Iron  V\'orks, 
150  F.  214.  Provision  of  Act  Feb.  19.  1903, 
that,  in  prosecution  of  carrier  for  giving 
rebate,  rate  filed  by  it  or  in  which  it  partici- 
pates "shall  be  conclusively  aeemed  to  be 
the  legal  rate"  as  against  such  carrier,  etc., 
merely  prescribes  effect  of  such  evidence, 
and  does  not  render  it  inadmissible  in  prose- 
cution   of   shipper    for    receiving    rebate.     Id. 

19.  Southern  R.  Co.  v.  St.  l^ouis  Hay  & 
Grain   Co.    [C.   C.   A.]    153   F.    728. 

20.  T^'liere  sliipment  was  alleged  to  have 
been  made  from  Philadelphia,  it  is  immate- 
rial that  shipment  really  originated  else- 
where, where  it  ■n^as  merely  lightered  across 
to  Philadelphia,  such  lightering  being  anal- 
agous  to  local  transportation  to  point  of 
shipment.  United  States  v.  Camden  Iron 
Works,   150   F.   214. 

21.  United  States  v.  New  York  Cent.,  etc., 
R.    Co.,    146    F.    298. 

22.  See   7   C.   L.    529. 

23.  Delay  caused  ice  supply  to  become 
exliausted  in  hands  of  terminal  carriers. 
St.  Louis,  etc.,  R.  Co.  v.  White  [Tex.  Civ. 
App.]    103   S.   T\^.   673. 

24.  Cincinnati,  etc.,  R.  Co.  v.  Greening, 
30  Ky.  L.  R.  1180,  100  S.  W.  825.  Connect- 
ing carriers  making  separate  contracts  of 
carriage  relating  to  transportation  over  their 
respective  lines  are  liable  only  for  losses  on 
their  own  line.  McGuire  v.  Great  Northern 
R.   Co.    [C.   C.  A.]    153    F.    434. 


25.  Glazier  v.  Old  Dominion  S.  S.  Co.,  53 
Misc  2  90,  103  N.  T.  S.  112;  Roy  v.  Chesa- 
peake &  O.  R.  Co..  61  W.  Va.  616,  57  S.  E.  39. 
Not  liable  for  delay  of  connecting  carrier  in 
returning  sick  horse  to  initial  carrier  that 
it  might  be  unloaded  for  medical  treatment. 
W'ente  v.  Chicago,  etc.,  R.  Co.  [Neb.]  112  N. 
W.  300.  Actual  acceptance  by  connecting 
carrier  constitutes  delivery  by  initial  car- 
rier, though  not  made  at  usual  place  of 
transfer.  Texas  &  P.  R.  Co.  v.  Bailey  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  843,  96"  S.  W. 
1089.  Delivery  of  cotton  to  compress  com- 
pany, held  delivery  to  connecting  carrier, 
there  being  evidence  that  such  was  custom 
between  the  roads,  and  tliat  latter  made  no 
objection  to  such  delivery  upon  receiving 
notice,  and  especiallj'  in  view  of  contract 
which  it  had  with  compress  company  to 
compress  cotton  for  it.  Southern  R.  Co.  v, 
Hubbard  Bros.  &  Co.  [C.  C.  A.]  150  F.  312. 
"Where  evidence  shows  that  car  was  placed 
o'.i  receiving  track,  but  does  not  show  notice 
to  connecting  carrier,  or  that  it  took  charge 
of  car,  held  no  abuse  of  discretion  in  refus- 
ing to  allow  amendment  of  answer  alleging 
delivery  to  connecting  line.  Illinois  Cent. 
R.  Co.  v.  Stevens,  29  Ky.  L.  R.  1079,  96  S. 
W.    88  S. 

26.  ^Where  petition  alleges  that  both  de- 
fendants were  really  one  and  the  same  line 
and  operated  by  same  management,  which 
is  not  specifically  denied,  it  need  not  allege 
place  and  time  of  injury.  Southern  Kansas 
R.  Co.  V.  Bennett  [Tex.  Civ.  App.]  103  S. 
"V\'.  1115.  In  action  against  initial  carrier 
wliose  liability  was  limited  to  its  own  line, 
statements  of  defendant's  local  agent  that 
it  had  acquired  control  of  connecting  line 
held  insufficient  to  require  submission  of 
question  to  jury,  although  defendant  had 
been  accustomed  to  ship  by  different  con- 
necting line  prior  thereto,  plaintiff  having 
dealt  with  connecting  line  as  independent. 
Goehrend  v.  Pere  Marquette  R.  Co..  146  Mich. 
497,  13  Det.  Leg.  N.  851,  109  N.  W.  849. 

27.  Special  contract  extending  liability 
beyond  own  line  will  not  be  inferred  from 
doubtful  or  loose  expressions  but  must 
clearly  appear.  Roy  v.  Chesapeake  &  O.  R. 
Co.,  61  W.  Va.  616,  57  S.  E.  39.  Acceptance  of 
goods  consigned  to  point  not  on  carrier's  line 
implies  undertaking  to  carry  to  destination. 
St.  Louis  S.  W.  R.  Co.  v.  Kilberry  [Ark.] 
102  S.  W.  894;  Wabash  R.  Co.  v.  Thomas,  222 
111.  337,  78  N.  E.  777.  Contra.  McLendon  v. 
Wabash  R.  Co.,  119  Mo.  App.  128,  95 
S.  W.  943.  Contract  construed  as  un- 
dertaking    of     initial     carrier     to     carry     to 
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acts  of  connecting  lines,-^  and  likewise,  where  a  partnership  exists  between  them."' 
Where  a  carrier  wrongful!}^  refuses  to  route  as  directed,''*'  or  thereafter  changes  the 
route,^^  or  selects  a  connecting  carrier  without  consulting  the  shipper  ^"  it  is  respon- 
sible, irrespective  of  where  the  loss  occurs.  Eeceipt  of  connecting  carrier  is  prima 
facie  evidence  of  delivery.^^  A  connecting  carrier  receiving  damaged  goods  need 
only  exercise  reasonable  care  to  prevent  further  injury.'* 

As  between  connecting  carriers,  the  carrier  whose  negligence  causes  the  loss  is 
primarily  liable.^^ 

AMiere  ample  and  equal  baggage  facilities  are  furnished  to  all  passengers,  a 
carrier  may  grant  to  a  transfer  line  the  exclusive  right  to  enter  its  trains  to  solicit. 
and  may  lease  to  it  a  portion  of  its  baggage  room  for  storage  of  baggage  until 
checked.^® 

Part  II.  Carriage  of  Goods. 

§  4.  Delivery  to  carrier  and  inception  of  liahility.^'' — A  carrier  must  accept 
goods  tendered  at  a  reasonable  time,^*  unless  some  impending  danger  justifies  a  re- 
fusal.^® Wliile  it  is  entitled  to  a  prepayment  of  freight  charges,  it  may  waive  the 
right.*"     Liability  as  carrier  does  not  attach  until  goods  have  been  delivered  to 


destination  through  agency  of  connect- 
ing carrier,  and  not  a  joint  undertaking 
by  the  carriers  Meyers  v.  Missouri,  etc.,  R. 
Co.,  120  Mo.  App.  2S8,  96  S.  W.  737.  Where 
carrier  agreed  with  consignee  while  cars 
were  en  route  to  deliver  Avithout  extra  charge 
and  through  connecting  lines  to  consignee's 
private  tracks,  it  was  liable  for  delay  caused 
by  connecting  line's  refusal  to  promptly  ac- 
cept. Cohen  v.  Missouri,  etc.,  R.  Co.  [Mo. 
App.]  102  S.  -W.  1029. 

28.  Sabbatino  v.  Snow's  U.  S.  Sample  Exp. 
Co.,  104  N.  Y.  S.  1004.  Texas  Cent.  R.  Co.  v. 
Marrs  [Tex.  Civ.  App.]  101  S.  W.  1177.  Con- 
necting lines  become  its  agents.  Cohen  v. 
Missouri,  K.  &  T.  R.  Co.  [Mo.  App.]  102  S. 
■^V.  1029.  In  absence  of  stipulation  restrict- 
ing liability,  initial  carrier  and  connecting 
carrier  on  whose  line  injury  occurred  are 
liable  therefor.  St.  Louis  S.  W.  R.  Co.  v. 
Kilberry   [Ark.]   102  S.  W.  894. 

29.  Allegation  that  agent  of  initial  car- 
rier was  agent  of  defendant,  that  the  roads 
had  arrangement  whereby  each  acted  as 
agent  of  other  in  making  contracts  of  ship- 
ment, and  that  they  acted  together  in  trans- 
porting, 'held  not  to  allege  '  partnership. 
Texas,  etc..  R.  Co.  v.  Gray  [Tex  Civ.  App.] 
99  S.  ^V.  1125.  Fact  that  connecting  carriers 
advertised  a  through  line  from  G.  to  C, 
and  had  a  common  agent  and  baggageman, 
held  to  support  a  finding  that,  they  were 
partners.  Hence  jointly  liable'.  Wolf  v. 
Grand  Rapids,,  etc.,  R.  Co.  [Mich.]  112  N.  W. 
732. 

30.  Pecos  River  R.  Co.  v.  Harrington 
[Tex.' Civ.  App]  99  S.  W.  1050.  Becomes  in- 
surer. Texas  &  P.  R.  Co.  v.  Eastin  [Tex.] 
102    S.    W.    105. 

31.  Cincinnati,  etc.,  R.  Co.  v.  Pendleton 
29  Ky.  L.   R.   721,   96   S.   W.   434. 

32.  Will  be  deemed  to  have  undertaken 
a  through  shipment.  Wabash  R.  R.  Co.  v. 
Thomas,    122   111.   App.   569. 

33.  Receipt  acknowledging  delivery  of 
only  box  lost  is  prima  facie  an  admission  of 
delivery,    although    tlie    immediate   preceding 


item  was  marked  lost  which  was  in  fact  re- 
ceived. Meyers  v.  Missouri,  etc.,  120  Mo. 
App.   2SS,   96   S.  W.   737. 

34.  Need  not  resort  to  unusual  means  or 
expense.  Calender-Vanderhoof  Co.  v.  Clii- 
cago,  etc.,  R.  Co.,  99  Minn.  295,  109  N.  W. 
402.  Where  it  was  unusual  to  ship  apples 
in  bulk  in  box  freight  car  during  Novem- 
ber, held  that  carrier  receiving  such  con- 
signment at  midnight  was  not  negligent  in 
not  having  facilities  to  immediately  trans- 
fer to  refrigerator  car  or  run  it  into  round 
house,  there  being  none  closer  than  three 
miles,  and  no  available  engine.  Calender- 
Vanderhoof  Co.  V.  Chicago,  etc.,  R.  Co.,  99 
Minn.  295,  109  N.  W.  402. 

35.  Evidence  that  delivering  carrier  had 
not  cleated  door  of  car  containing  cotton  to 
exclude  sparks;  that  an  engine  whicli  it  was 
operating  nearby  was  emitting  sparks,  wliich 
fell  upon  car,  held  to  make  prima  facie  case. 
Cane  Belt  R.  Co.  v.  Missouri,  etc.,  R.  Co. 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  48,  98  S.  W. 
1066.  Where  initial  carrier  is  adjudged  lia- 
ble for  negligence  of  connecting  carrier,  it 
becomes  subrogated  to  rights  of  plaintiff. 
Texas  &  P.  R.  Co.  v.  Eastin  [Tex.]  102'  S.  W. 
105. 

3«.  Hart  V.  Atlanta  Terminal  Co.  [Ga.]  58 
S.   E.   452. 

37.  See   7    C.    L.    533. 

38.  Express  company's  rule  not  to  re- 
ceive shipments  of  money  after  7:45  a.  m., 
the  time  of  the  departure  of  the  train  for  the 
day,  held  unrea.sonable.  Piatt  v.  Le  Coc(i, 
150    F.    391. 

39.  Impending  flood  of  character  to  fall 
within  definition  of  act  of  God,  and  which 
threatened  to  inundate  tracks  justifies  re- 
fusal to  accept  cars  from  initial  carrier. 
Gray  v.  Wabash  R.  Co.,  119  Mo.  App.  144,  95 
S.    W.    983. 

40.  Acceptance  for  transportation  without 
exacting  payment,  held  waiver.  Gratiot  St. 
Warehouse  Co.  v.  Missouri,  etc.,  R.  Co.,  124 
Mo.   App.   545,   102   S.  W.  11. 
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the  carrier  *^  and  accepted  by  it  *-  for  immediate  sliipment.^^  Delivery  to  an  agent  ** 
constitutes  delivery  to  the  carrier. 

§  0.  Bills  of  lading  and  oilier  contracts  of  carriage.^^ — "\Miile  a  bill  of  lading 
as  a  receipt  may  be  contradicted  by  parol/"  a  written  contract  of  shipment  cannot 
be,*^  in  the  absence  of  mistake  *^  or  f raud.*^  Such  contracts  are  subject  to  the  con- 
stitution and  laws  in  force  at  the  time  of  execution.^"  Where  a  carrier  knowingly  per- 
mits a  discharged  agent  to  remain  in  charge  of  its  office,  it  is  bound  by  his  acts.^^ 
Local  agent  of  an  intermediate  carrier  has  no  implied  authority  to  modify  terms  of 
a  through  shipment  contract.^^  A  secret  arrangement  between  a  shipper  and  an- 
other for  substitution  of  stock,  and  a,  refund  of  a  part  of  charges  by  latter  to  former, 
held  not  to  invalidate  contract  of  sliipment.^" 

Interpretation.^* — A  bill  of  lading  providing  that  in  case  of  loss  the  carrier 
should  have  the  benefit  of  any  insurance  thereon  does  not  require  the  shipper  to 
negotiate  insurance. ^^ 


41.  Where  it  is  customary  to  deliver  cot- 
ton to  compress  company  and  to  take  receipts 
therefor  upon  which  carrier  issued  bill  of 
lading,  such  course  being-  pursued  for  benefit 
of  carrier,  cotton  in  possession  of  compress 
company  for  wliich  bill  of  lading  has  been 
issued  is  in  possession  of  carrier.  Arthur 
V.  Texas  &  P.  R.  Co.,  204  U.  S.  505,  51  Law 
Ed.  590.  In  absence  of  mistake,  recital  in 
bill  of  lading  that  carrier  received  car  for 
shipment  on  specific  date  must  control.  Illi- 
nois Cent.  R.  Co.  v.  Nelson,  30  Ky.  L.  R.  114, 
U7    S.    W.    7  57. 

42.  Seaboard  Air  Line  R.  Co.  v.  Friedman 
[Ga.]  57  S.  E.  778.  Where  carrier  is  under 
no  duty  to  accept  cars  placed  on  its  track, 
it  is  under  no  obligation  to  push  cars  to 
platform  to  avoid  a  flood.  Gray  v.  Wabash 
n.  Co.,  119  Mo.  App.  144,  95  S.  W.  983.  Where 
it  was  customary  for  one  carrier  to  deliver 
cars  intended  for  anotlier  on  transfer  track 
wliere  they  were  picked  up  by  the  latter, 
there  was  no  delivery  to  the  latter  until 
cars  were  accepted  by  train  crews,  in  ab- 
sence of  affirmative  acceptance  by  some 
agent.  Seaboard  Air  Line  R.  Co.  v.  Fried- 
man [Ga.]  57  S.  E.  778.  Placing  of  cars  on 
transfer  track  under  arrangment  between 
carriers  that  cars  so  placed  would  be  ac- 
cepted for  further  shipment  does  not  con- 
stitute acceptance.  Gray  v.  Wabash  R.  Co., 
119  Mo.  App.  144,  95  S.  W.  983.  Delivery  on 
platform  with  shipping  instructions  to  a 
watcliman  wlio  received  freight  and  issued 
bills  of  lading  witliout  authority,  witli  no- 
tice to  agent,  held  to  make  a  question  for 
jury.  Garner  v.  St.  Louis,  etc.,  R.  Co.,  79 
Ark.  353,  96  S.  W.  187.  Evidence  that  cot- 
ton ■was  placed  on  defendant's  platform, 
marked  for  shipment;  that  no  sliipping  di- 
rections were  given  or  bill  of  lading  re- 
ceived; that  plaintiff  customarily  so  de- 
livered,   held   to   inake    case   for   jury.      Cope- 

/    land  V.   Southern  R.   Co.    [S.   C]    57   S.  E.   535. 
'         43,     Issuance    of   bill    of    lading   not   neces- 
\    sary.     Garner    v.    St.    Louis,    etc.,    R.    Co.,    70 
^.   Ark.    353,    96    S.    "W.    187.       Carrier    receiving 
goods  in  afternoon  for  shipment  next  morn- 
ing stores  as  carrier,  although  sliipper  knows 
that    there    is    no    train    until    next    morning. 
Southern    R.    Co.    v.    Smith    [Ky.]     102    S.    W. 
232 

44.  Evidence  held  for  jury  wiiether  com- 
press company  had  been  made  agent  by 
contract,  or  custom  to  receive  cotton  from 
preceding    connecting    carriers.    Southern    R. 


Co.  V.  Hubbard  Bros.  Co.   [C.  C.  A.]  146  F.  31. 

45.  See  7  C.  L  533 

46.  Cohen  Bros.  v.  Missouri,  etc.,  R.  Co. 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  121,  98  S. 
W.  437. 

47.  As  that  stock  was  to  be  delivered  at 
certain  packing  house.  International,  etc., 
R.  Co.  V.  Griflln  [Tex.  Civ.  App.]  103  S.  W. 
225.  Fact  that  waybill  issued  by  carrier  for 
guidance  of  servants  stipulated  for  delivery 
at  particular  place  does  not  affect  written 
contract  of  shipment.  Id.  Where  written 
contract  was  silent  as  to  place  of  delivery, 
and  it  vi^as  customary  to  deliver  at  stock- 
yards, evidence  that  carrier  agreed  to  so 
deliver  is  no  contradiction.  Texas  &  P.  R. 
Co.  V.  Coggin   [Tex.  Civ.  App.]   99  S.  W.  1052. 

48.  Fact  that  written  contract  contained 
blanks  headed  "consignee,  destination,  and 
route,"  and  were  all  filled  except  as  to 
route,  held  sufficient  to  make  case  for  jury 
as  to  mistake  in  omitting  to  name  particu- 
lar connecting  carrier.  Cincinnati,  etc.,  R. 
Co.  V.  Pendelton,  29  Ky.  L.  R.  721,  96  S.  W. 
434. 

49.  Where,  in  checking  forty-nine  cases, 
carrier's  agent  rechecks  six  cases,  and 
shipper,  knowing  of  double  count,  .  states 
that  there  are  fifty-five  cases,  for  which 
number  bill  of  lading  is  issued,  held  fraud. 
Cohen  Bros,  v.  Missouri,  etc.,  R.  Co.  [Tex. 
Civ.  App.]    17  Tex.  Ct.  Rep.  121,   98  S.  W.  437. 

50.  Hence  an  order  of  commissioners  com- 
pelling equal  service  to  others,  in  violation 
thereof  will  not  v,^iolate  valid  contractual 
rights.  State  v.  Atlantic  Coast  Line  R.  Co. 
[Fla.]    41   So.   705. 

51.  Where  carrier  accepts  resignation  of 
agent,  but  gives  no  notice  thereof  to  pub- 
lic and  leaves  him  in  apparent  cliarge  of 
office,  it  is  estopped  to  deny  his  authority. 
Louisville  &  N.  R.  Co.  v.  Mink  [Ky.]  103 
S.    W.    294. 

52.  St.  Louis,  etc.,  R.  Co.  v.  Frazar  [Tex.' 
Civ.  App.]    16  Tex.  Ct.  Rep.  983,  97  S.  W.   325. 

53.  Even  if  it  violates  interstate  com- 
merce act.  Southern  Kansas  R.  Co.  v.  Cox 
[Tex.  Civ.  App.]    95   S.  W.   1124. 

54.  See  7  C.  L.   534. 

55.  Hence  shipper  may  take  out  policy, 
providing  that  it  should  not  inure  to  ben- 
efit of  carrier,  and  may  accept  conditional 
payment  thereunder  without  affecting  his 
riglits  against  the  carrier.  Bradley  v.  Le- 
high Valley  R.  Co.    [C.   C.  A.]    153   F.   350. 
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Indorsement  and  iransfer.^^ — Assignment  of  a  bill  of  lading  is  a  symbolical  de- 
liver}'" of  the  goods  represented  thereby.^"  An  order  for  delivery  passes  title,  ^^  and 
gives  tlie  same  right  as  a  mortgagee  in  possession.""  Bills  of  lading  are  negotiable 
in  a  restricted  sense, ''°  and  in  Louisiana  they  have  been  given  negotiability.''^ 
A  statute  making  carrier  liable  for  loss  due  to  issuing  of  a  bill  of  lading  where 
no  goods  have  been  received  does  not  apply  to  a  mere  deficiency  in  ■weight,^-  especially 
where  investigation  is  inconvenient  and  the  bill  recites  that  contents  are  unloiown.^^ 
Indorsement  of  sight  drafts  with  bill  of  lading  attached  does  not  render  indorsee 
liable  on  contract  of  shipment.*^* 

§  6.  The  duty  to  furnish  cars.^'' — Carrier  must  furnish  cars  within  a  reason- 
able time,^^  on  sufficient  requisition,"'  uj^on  the  proper  agent,***  and  is  liable  for 
negligence  in  failing  so  to  do.***^  Written  demand  may  be  waived.'^"  Where  a  duly 
authorized  agent '^  contracts  to  furnish  cars  at  a  particular  time,'-  they  must  be  so 


56.     See  7  C.  L.  534 

57  Gratiot  St.  Warehouse  Co.  v.  Mis.?ouri, 
etc.,    R.    Co.,    124   Mo.   App.    545,    102    S.   W.    11. 

58.  Bank  discounted  draft  with  order  at- 
tached as  collateral.  Seward  Co.  v.  Miller 
[Va.]  55  S.  E.  -681.  Where,  after  bank  has 
discounted  draft  with  order  of  delivery  at- 
tached as  collateral,  the  consignor  makes 
a  sale  to  another,  upon  refusal  of  original 
purchaser  to  accept,  all  title  of  bank  passes 
to  such  purchaser,  upon  accepting  payment 
of  draft,  though  sale  was  unauthorized  as 
title   was    in   bank.      Id. 

59.  Bank  discounting  draft  %vith  order  at- 
tached need  not  record  papers,  as  required 
by  Code,  §  2465,  to  preserve  lien.  Seward  & 
Co.  V.  Miller   [Va.]   55  S.  E.  681. 

60.  Goods  consigned  to  factor  were  re- 
consigned  without  authority  by  company 
of  which  he  was  president,  and  bank  pur- 
chased draft  with  bill  of  lading  attached 
drawn  upon  consignee,  evidence  examined 
and  held  not  to  show  that  bank  had  any 
knowledge  of  irregularity.  Smith  v.  Jeffer- 
son Bank,  120  Mo.  App.  527,  S7  S.  V\'.  247. 
Where  company  has  power  co  reconsign 
goods  and  to  draw  against  them,  bank, 
purchasing  in  good  faith  draft  with  bill 
attached  drawn  on  consignee,  is  not  liable 
to   principal.     Id. 

61.  St.  1868,  p.  194,  No.  150.  Hardie  & 
Co.  V.  Vicksburg,  etc.,  R.  Co.,  118  L,a.  253,  42 
So.  793.  V\'here  carrier's  liability  becomes 
that  of  warehouseman,  its  bill  of  lading  is 
equivalent  to  warehouseman's  receipt,  and 
negotiable  under  Acts  1902,  p.  329,  No.  176. 
Id.  Under  local  custom  oi  merohants,  bill  of 
lading,  after  seven  months  from  date  of 
issue,    held    to    pass    without    suspicion.      Id. 

62.  Code  1896,  §  4223.  Alabama  Great 
Southern  R.  Co.  v.  Commonwealth  Cotton 
Mfg.   Co.,   146   Ala.    388,    42   So.    406. 

63.  Cotton  delivered  in  sealed  car.  Ala- 
bama Great  Southern  R.  Co.  v.  Common- 
wealth Cotton  Mfg.  Co..  146  Ala.  388,  42  So. 
406. 

64.  Leonhardt  &  Co.  v.  Small  &  Co. 
[Tenn.]  96  S.  W.  1051.  Where  drafts  of 
seller  were  attached  to  bill  of  lading  and 
transferred  to  bank,  fact  that  bank  indorsed 
all  but  three,  with  statement  that  it  was 
not  responsible  for  quantity,  quality,  etc., 
does  not  render  it  liable  for  deficiency  in 
quality  of  goods  covered  by  the  three  bills, 
endorsement    being   surplusage.      Id. 

65.  See   7   C.   L.   535. 


66.  If  it  can  do  so  without  jeopardizing 
its  other  business.  Di  Giorgio  Importing  & 
Steamship  Co.  v.  Pennsylvania  R.  Co.,  104 
Md.  693,  65  A.  425;  Baltimore  &  O.  R.  Co. 
V.  Whitehill,  104  Md.  295,  64  A.  1033.  V\'here 
twenty-one  cars  were  furnisiied  on  day  of 
notice,  and  ten  on  following  morning,  but 
fruit  had  already  deteriorated,  carrier  held 
not  liable,  there  bt-ing  no  sufficient  notice. 
Di  Giorgio  Importing  &  Steamship  Co.  v. 
Pennsylvania  R.  Co.,  104  Md.  593,  65  A.  425. 
Failure  to  furnish  cars  at  P.  from  A.  on  day 
they  were  ordered  creates  no  liability  where 
it  appears  that  none  were  available,  though 
shipper  informed  agent  at  A.  that  he  would 
want  two  cars  at  "A.  and  P.,"  it  appearing 
that  agent  at  A.  had  no  authority  to  order 
cars  from  A.  to  P.  Lake  Shore,  etc.,  R.  Co.  v. 
Anderson   [Ind.  App.]   79  N.  E.  381. 

67.  Requisition  must  be  definite  as  to 
time  when  -wanted.  Di  Giorgio  Importing 
&  Steamship  Co.  v.  Pennsylvania  R.  Co., 
104  Md.  693,  65  A.  425.  Requisition  for  large 
number  of  cars  for  following  week,  to  be 
used  as  vessels  arrive,  is  insufficient  with- 
out further  notice  (Id.),  carrier  owing  no 
duty  to  keep  posted  as  to  arrival  of  vessels. 
(Id.). 

68.  Local  agent  has  authority  to  receive 
application.  Texas  &  P.  R.  Co.  v.  Allen  [Tex. 
Civ.  App.]    17  Tex.  Ct.  Rep.   256,   98  S  W.  450. 

69.  Negligence  in  failing  to  furnish  car 
is  sufficiently  shown  by  proof  that  car  as- 
signed was  diverted  and  defendant  forgot 
to  replace  it.  Baltimore  &  O.  R.  Co.  v.  White,- 
hill,    104   Md.   295,   64  A.   1033. 

70.  Promised  to  furnisli  when  oral  de- 
mand was  made.  St.  Louis,  etc.,  R.  Co.  v. 
Wynne  Hoop  &  Cooperage  Co.  [Ark.]  99  S. 
W.    375. 

71.  Local  agent  has  authority  to  con- 
tract for  his  station.  (San  Antonio  &  A.  P. 
R.  Co.  V.  Timon  [Tex.  Civ.  App.]  99  S.  W. 
418;  Clark  v.  Ulster,  etc.,  R.  Co.  [N.  Y.]  81 
N.  E.  766),  but  not  for  another  station. 
(Southern  Kansas  R.  Co.  v.  Cox  [Tex.  Civ. 
App.]  103  S.  W.  1122).  Fact  that  shipper 
knew  that  he  would  be  required  to  sign 
written  contract  before  sliipping,  and  that 
similar  contracts  previously  signed  had  gen- 
erally negatived  agent's  authoril.v  to  con- 
tract for  cars  on  specific  date,  did  not  cliarge 
him  with  knowledge  that  agent  lacked  such 
authority.  San  Antonio  &  A.  P.  R.  Co.  v. 
Timon    [Tex.    Civ.   App.]    99   S.   W.    418. 

72.  Undertaking    to    "endeavor"     to    secure 
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furnished,'^  and,  T\-hile  unusual  pressure  of  business  relieves  it  from  common-law 
liabilit}','*  it  is  no  defense  to  action  on  contract.'^  Eequest  for  cars  carries  an  im- 
plied promise  to  use  the  same.'®  Wliere,  upon  receipt  of  requisition,  the  carrier  has 
reason  to  believe  that  it  will  not  be  able  to  furnish  cars,  it  must  so  advise  the  ship- 
per." Breached  oral  contract  is  not  superseded  by  a  subsequent  written  contract  for 
future  shipment,  in  the  absence  of  a  consideration  for  accrued  damages.'^ 

§  7.  Forwarding  and  transporting  goods."'^ — An  agent  routing  cars  contrary 
to  express  direction  is  liable  therefor.^"  ^^lere  carrier  undertakes  to  carry  goods 
requiring  special  care,  it  becomes  its  duty  to  render  such  care.^^  An  express  com- 
pany contracting  to  carry  in  a  refrigerator  car  must  ice  and  reiee  the  same  as  is 
necessary.^^  Carrier  is  liable*  for  negligence  in  shipping  stock  beyond  destination 
specified  by  shipper.®^ 

Delay  in  transportation.^'^ — A  carrier  is  not  an  insurer  against  delay,*^  but  must 
exercise  ordinary  care  and  diligence  ^^  to  transport  within  a  reasonable  time,®'  and  is 
liable  only  for  injuries  proximately  resulting®^   from   negligence.®^     Plaintiff   in 


cars  constitutes  no  contract  to  furnish  them. 
Lake  Shore,  etc.,  R.  Co.  v.  Anderson  [Ind. 
App.]  79  N.  E.  3S1.  Answer  "all  right"  to 
request  for  cars  on  specific  date  creates 
contract  to  so  furnish.  San  Antonio,  etc., 
R.  Co.  V.  Timon  [Tex.  Civ.  App.J  99  S.  W. 
418. 

73.  Where  cattle  are  held  for  any  length 
of  time  in  pens  after  time  carrier  agreed 
to  furnish  cars,  carrier  is  liable  Southern 
Kansas  R.  Co.  v.  Morris  [Tex.  Civ.  App.]  99 
S.    W.    433. 

74.  St.  Louis,  etc.,  R.  Co.  v.  Wynne  Hoop 
&    Cooperage    Co.    [Ark.]    99    S.    W.    375. 

75.  Southern  Kansas  R.  Co.  v.  Morris 
[Tex.   Civ.   App.]    99   S.   W.    433. 

76.  Hence  a  contract  to  furnish  cars  is 
not  void  for  lack  of  mutuality.  Clark  v. 
Ulster,    etc.,    R.    Go.    [N.    Y.]    81    N.    E.    766. 

77.  Di  Giorgio  Importing  &  Steamship  Co. 
V.  Pennsylvania  R.  Co.,  104  Md.  6  93,  65  A. 
425. 

78.  Clark  v.  Ulster,  etc.,  R.  Co.  [N.  T.] 
81   N.   E.    766. 

79.  See   7   C.   L.   536. 

80.  Misfeasance  as  distinct  from  nonfeas- 
ance. Texas  &  P.  R.  Co.  v.  Eastin  &  Knox 
[Tex.]    102  S.  W.   105. 

81.  Failed  to  ice  fruit  car.  St.  Louis, 
etc.,  R.  Co.  V.  Renfroe  [Ark.]  100  S.  W.  889; 
Brennisen  v.  Pennsylvania  R.  Co.,  100  Minn. 
102,  110  N.  ■^^  362.  Carrier  undertaking  to 
transport  perishable  fruit  is  bound  to  guard 
against  injuries  thereto  by  elements,  from 
effects  of  delay,  and  other  sources  which 
may  be  averted  by  exercise  of  reasonable 
care.  Taft  Co.  v.  American  Exp.  Co.,  133 
Iowa,  522,  110  N.  W.  897.  Rule  not  to  reice 
cars  unless  600  pounds  of  ice  can  be  put 
into  tank,  unknown  to  shipper,  does  not 
relieve  company  for  failure  to  re-ice  at  spe- 
cific points  as  per  contract.  Orem  Fruit  & 
Produce  Co.  of  Baltimore  City  v.  Nortliern 
Cent.  Co.  [Md.]  66  A.  436.  Under  Pub.  St. 
1901,  c.  160,  §  1,  providing  that  carriers 
shall  furnish  reasonable  facilities  and  ac- 
commodations for  transporting  property, 
carrier  of  milk  must  furnish  reasonable  fa- 
cilities for  transportation  of  sucn  commod- 
ity. Baker  v.  Boston,  etc.,  R.  Co.  [N.  H.] 
65  A.  386.  Whether  it  must  furnish  special 
iced  cars  is  one  of  fact.  Id.  T\^here  large 
quantities    of    milk    are    produced    for    trans- 
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portation,  and  it  is  more  advantageous  to 
producers,  distributers,  and  consumers  to 
have  special  cars  furnished  with  icing  fa- 
cilities, it  is  duty  of  carrier  to  furnish 
such  cars.     Id. 

82.  Proof  that  ice  bunkers  were  nearly 
empty  upon  arrival  of  car  at  destination, 
and  that  berries  were  spoiled,  held  to  show 
negligence.  Taft  Co.  v.  American  Express 
Co.,    133    Iowa,    522,   110   N.   W.    897. 

83.  Missouri,  etc.,  R.  Co.  v.  Hayes,  74  Kan. 
880,    88    P.    64. 

84.  See    7    C.   L.    536. 

85.  St.    Louis    S.    W.    R.    Co. 
[Tex.   Civ.  App.]    103   S. 

86.  St  Louis  S.  W. 
[Tex.  Civ.  App.]  103  S. 
of  express  agreement. 
R.  Co.,  75  S.  C.  321,  55  S.  E.  760.  Instruc- 
tion requiring  delivery  "as  speedily  as  pos- 
sible," followed  by  clause  imposing  duty  of 
"ordinary,  reasonable,  care,"  held  not  er- 
roneous.    Id. 

87.  Baltimore  &  O.  R.  Co.  v.  Whitehill, 
104  Md.  295,  64  A.  1033.  Law  implies  con- 
tract to  deliver  shipment  with  reasonable 
promptness  and  witiiout  unnecessary  delay. 
St.  Louis,  etc.,  R.  Co.  v.  Pearce  [Ark.]  101 
S.  W.  760.  Plaintiff  must  show  length  of 
time  ordinarily  required  and  that  more  time 
was  consumed  than  was  necessarj'.  Cleve 
V.  Chicago,   etc.,  R.  Co.   [Neb.]   108  N.  W.   982. 

Delays  held  nnreasouable:  Where  sixty- 
two  hours  were  required  to  make  run  or- 
dinarily made  in  thirty-six  hours.  St.  Louis, 
etc.,  R.  Co.  V.  Gunter  [Tex.  Civ.  App.]  99 
S.  W.  152.  "V\'here  month  was  required  to 
carry  thirty-three  miles,  though  yards  were 
congested.  Chesapeake  &  O.  R.  Co.  v.  Sauls- 
berry    [Ky.]    103   S.   y^\   254. 

88.  Delay  of  stock  for  five  and  Seventeen 
hours  in  feed  pens  vrill  not  be  presumed  in- 
jurious, in  absence  of  evidence  that  they 
were  not  properly  cared  for,  fed.  and 
•watered.  Louisville  &  N.  R.  Co.  v.  Warfleld, 
30    Ky.    L   .R.    352,    98    S.    W.    313. 

89.  St.  Louis  Merchants  Bridge  Termi- 
nal R.  Co.  v.  Tassey,  122  Til.  App.  389. 
Where  fourteen  carloads  of  stock  were  kept 
waiting  unreasonable  time,  and  excuse  of- 
fered was  that  there  was  no  regular  train 
out,  instruction  that  unreasonable  delay  for 
regular    train    without    reasonable    explana- 
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action  for  delav  nuist  show  not  only  that  unreasonable  time  was  consumed  but  th-^^ 
it  was  result  ()!"  negligence.®"  Hence  extraordinary  pressure  of  business  excuses.^' 
Special  promptness  is  required  of  perishable  goods."-  By  express  contract,"'^  how- 
ever, a  carrier  may  obligate  itself  to  carry  within  a  specified  time.  In  some  states  a 
neo-lio-ent  delay  subjects  the  carrier  to  a  penalty,®*  upon  notice  that  prompt  shipment 
is  desired.®^ 

Delivery  to  succeeding  carrier.^^ — Unreasonable  refusal  of  connecting  carrier  to 
accept  shipment  does  not  of  itself  reduce  the  liability  of  holding  line  to  that  of  for- 
warder.®^ 

§  8.  Loss  or  injury  to  goods.^^ — In  the  absence  of  special  contract,®®  a  carrier 
is  an  insurer  ^  and  liable  irrespective  of  negligence  unless  the  loss  or  injury  is  due  to 
an  act  of  God,-  the  inlierent  nature  of  the  goods,^  the  ordinary  wear  and  tear  of 


tion  -n-ould  not  be  justifiable,  held  proper. 
St.  Louis,  etc.,  R.  Co.  v.  Gunter  [Tex.  Civ. 
App.]  99  S.  W.  152.  Instruction  lielrl  not  to 
state  that  as  matter  of  law  that  delay  in 
feed  pens  longer  than  required  by  law  was 
negligence.     Id. 

90.  Ecton  V.  Chicago,  etc.,  R.  Co.  125  Mo. 
App.  223,  102  S.  W.  575.  Wliere  court  spe- 
cifically charged  that  delay,  to  authorize 
recovery,  must  be  result  of  negligence,  in- 
struction that  each  carrier  was  liable  only 
for  damages  arising  from  "negligence  or 
unreasonable  delays"  on  its  line,  held  not 
to  impose  liability  for  unreasonable  delay 
without  regard  to  negligence.  Chicago,  etc.. 
R.  Co.  V.  Gillett  [Tex.  Civ.  App.]   99  S.  T^T.  712. 

Delays  held  not  negligent:  Delay  in  re- 
moving body  of  man  killed  without  negli- 
gence from  under  train,  and  in  taking  it 
back  to  station.  Ecton  v.  Chicago,  etc.,  R. 
Co.,  125  Mo.  App.  223,  102  S.  W.  575.  Fail- 
ure to  send  express  package  by  first  train. 
Goldstein  v.  Adams  Express  Co.,  32  Pa. 
Super.  Ct.  190.  Delay  of  shipment  of  stock 
for  rest,  food,  and  water,  in  compliance  with 
Rev.  St.  U.  S.  §  4386  (U.  S.  Comp.  St.  1901, 
p.  2995).  Ecton  v  Chicago,  etc.,  R.  Co.,  125 
Mo.  App.  223,  102  S.  W.  575.  Delay  caused 
by  right  of  way  of  mail  trains  and  switch- 
ing out  of  cars.  St.  Louis  Merchants  Bridge 
Terminal  R.  Co.  v.   Tassey,   122   111.  App.   339. 

Held  negligent!  Evidence  that  initial 
carrier  transported  freight  in  customary 
time  of  nine  hours,  that  connecting  carrier 
consumed  sixty-six  hours,  though  regular 
time  was  only  twenty-eight  to  thirty  hours, 
and  that  terminal  carrier  transported  in 
usual  time  of  fourteen  hours,  held  to  au- 
thorize finding  of  negligence  on  part  of  con- 
necting carrier,  although  there  was  evidence 
that  four  or  five  days  was  reasonalile  time 
for  shipment.  St.  Louis.  I.  M.  &  S.  R.  Co  v. 
White    [Tex.    Civ.    App.]    103    S.    W.    673. 

91.  Excessive  crop.  Shipper  knowing 
of  the  carrier's  inability  to  transport  with 
usual  dispatch.  Yazoo,  etc.,  R.  Co.  v.  Blum 
[Miss.]    42    So.    282. 

92.  Carrier  held  liable  where  the  cars 
if  forwarded  in  the  usual  way  would-  have 
reached  destination  about  twenty-four 
hours  sooner  than  they  did,  and  they  might 
liave  been  forwarded  still  more  rapidly  if 
attached  to  fast  train.  Frey  v.  New  York, 
etc.,  R.  Co.,  114  App.  Div.  747,  100  N.  Y.  S. 
225. 

93.  Conversations  between  shipper  and 
defendant's  general  superintendent  and  the 
train    dispatcher,    held    to    constitute    an    ex- 


press contract  to  carry  in  time  for  particular 
steamer.  Frey  v.  New  York,  etc.,  R.  Co.,  114 
App.  Div.  747,  100  N.  Y.  S.  225.  Such  con- 
tract held  not  merged  in  shipping  receipt 
containing  printed  conditions  on  its  back 
that  carrier  would  not  be  bound  to  carry 
in  time  for  particular  steamer,  wliere  the 
words  "for  export  .  .  .  per  S.  S.  L.,  sailing 
Dec.  13,"  was  written  on  its  face.     Id. 

94.  Revisal  1905,  §  2632,  providing  penalty 
for  failure  to  transport  within  reasonable 
time,  and  prescribing  w^hat  time  shall  be 
prima  facie  reasonable,  held  valid  exercise 
of  police  powers.  Stone  &  Co.  v.  Atlantic 
Coast  Line  R.  Co.  [N.  C]  56  S.  E.  932. 
Under  South  Carolina  statute  imposing  pen- 
alty for  failure  to  transport  wUhin  time 
therein  specified  Sunday  is  excludi-d  in  com- 
puting hours.  Sallen  v.  Seaboard  Air  Line 
R.  Co.  [S.  C]  56  S.  E.  782.  Carrier  issuing 
bill  of  lading  marked  "prompt  shipment  re- 
quired" before  receiving  goods  from  con- 
necting carrier,  and  Avith  full  knowledge  of 
facts,  is  liable  for  penalty  for  delay  occur- 
ring on  such  line.  Id.  •  Liability  for  un- 
reasonable delay  under  Nebraska  constitu- 
tion and  laws  is  the  same  whether  contract 
is  oral  or  written.  Nelson  v.  Chicago  etc., 
R.  Co.    [Neb.]    110  N.   W.   741. 

95.  Act  1904  (24  Stat.  p.  671)  does  not 
require  shipper  to  have  "prompt  shipment 
required"  inserted  in  bill  of  lading,  but  ac- 
tual notice  is  sufficient.  Jamison  v.  South- 
ern   R.    Co.     [S.    C]     57    S.    E.    768. 

96.  See    7    C.    L.    538. 

97.  Must  manifest  purpose  to  reduce  lia- 
bility by  some  unequivocal  act.  Cohen  v. 
Missouri,,  etc.,  R.  Co.  [Mo.  App.]  102  S.  W. 
1029.  Where  carrier  contracted  to  deliver 
cars  on  its  "hold"  track  to  plaintiff's  pri- 
vate track  through  connecting  carriers, 
held  to  sustain  relation  of  common  carrier 
While  holding  cars  for  acceptance  of  con- 
necting line.  Id.  As  to  what  constitutes 
delivery,    see    ante,    §  3. 

98.  See    7    C.    L.    538. 

99.  See    po.st,    §    11. 

1.  Carpenter  v.  Baltimore  &  O.  R.  Co. 
[Del.]    64   A.   252. 

2.  Fentiman  v.  Atchison,  etc.,  R.  Co. 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  500,  98 
S.  W.  939.  Act  of  God  which  will  relieve 
carrier  is  such  inevitable  accident  as  cannot 
be  prevented  by  human  foresight,  and  arises 
from  natural  causes.  Carpenter  v.  Balti- 
more &  O.  R.  Co.  [Del.]  64  A.  252.  Unusual 
flood  constitutes  act  of  God,  though  sirn.lar 
one    occurred   sixty    years   before.     Fentiman 
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transportation,*  or  the  negligence  of  the  shipper.^  An  act  of  God,  however,  is  no 
defense  if  the  carrier's  negligence  concurs  there\vith,®  as  a  proximate  cause."  As 
against  the  shipper,  a  carrier  cannot  shift  its  liability  by  contract  with  a  third  per- 
son,^ though,  if  the  shipper  contracts  with  another  for  special  service,  the  carrier  is 
not  lial)le  for  a  default  therein.®  Liability  is  governed  by  laws  of  the  place  where 
the  loss  or  injury  occurs.^"  A  station  agent  has  no  implied  authority  to  bind  his 
principal  for  a  liability  which  in  fact  does  not  exist.^^ 

§  9.  Delivery  hy  carrier  and  storage  at  destination.^'- — In  a  few  states  a  car- 
rier's liability  as  such  ceases  when  the  goods  have  arrived  at  their  destination  and 
are  ready  for  delivery,^^  or  have  been  placed  in  a  warehouse,^*  but  most  states  give 
the  consignee  a  reasonable  time  to  remove  the  same,^^  while  others  continue  the 
liabilitv  until  notice  has  been  given  ^*^  and  a,  reasonable  time  thereafter.^"     Carriers 


V.  Atchison,  etc.,  R.  Co.  [Tex.  Civ.  -App.] 
17  Tex.  Ct.  Rep.  500,  98  S  W.  939.  Cold 
weather  in  latitude  and  at  season  when  it 
should  be  anticipated  is  not  act  of  God. 
Texas  &  P.  R.  Co.  v.  Coggin  [Tex.  Civ.  App.] 
99    S.    W.    1052. 

3.  Carpenter  v.  Baltimore  &  O.  R.  Co. 
[Del.]  64  A.  252.  Instruction  held  to  state 
the  correct  rule  of  law  as  to  liability  for 
natural  deterioration  of  fruit  en  route,  al- 
though it  was  inaccurately  designated  as 
an   act    of   God.     Fockens   v.    U.    S.    Exp.    Co.. 

99  Minn.  404,  109  N.  W.  834.  Instruction  on 
measure  of  damages,  held  to  make  carrier 
liable  for  natural  depreciation  due  to  long 
shipment  without  regard  to  negligence. 
St.  Louis,  etc.,  R.  Co.  v.  Moon  [Tex.  Civ.  App.] 
103    S.   ^V.    1176.. 

4.  Carpenter  v.  Baltimore  &  O.  R.  Co. 
[Del.]    64   A.    252. 

5.  Marking  or  packing.  Broadwood  v. 
Southern  Exp.  Co.  [Ala.]  51  So.  769.  Neg- 
ligent packing.  Carpenter  v.  Baltimore  &  O. 
R.  Co.  [Del.]  64  A.  252.  Instruction  held 
to  ignore  negligence  of  shipper's  agent  in 
marking  package.  Southern  Exp.  Co.  v. 
Hill  [Ark.]  98  S.  W.  371.  Negligence  of 
shipper  in  loading  relieves  carrier,  though 
latter  has  knowledge  of  fact.  International 
&  h.  N.  R.  Co.  V.  Drought  &  Co.  [Tex.  Civ. 
App.]  100  S.  W.  1011  The  fact  that  con- 
signor shipped  apples  in  bulk  In  box  freiglit 
car  from  New  York  to  Minneapolis  during 
November,  held  not  to  constitute  contribu- 
tory negligence.  Calender-Vanderhoof  Co. 
v.  Chicago,  etc.,  R.  Co.,  99  Minn.  295,  109 
N.  W.  402.  One  shipping  stock  to  particu- 
lar place  does  not  assume  risk  of  exposure 
to  cholera  in  infected  zone  ■«'here  he  knew 
it  existed,  where  there  was  no  necessity 
for  diverting  car  into  such  zone.  Council 
v.  St.  Louis  &  S.  F.   R.  Co.,   12  3  Mo.  App.   432, 

100  S.    'KV.    57. 

6.  Southern  R.  Co.  v.  Smith  [Ky.]  102 
S.  W.  232;  Gratiot  St.  Warehouse  Co.  v.  Mis- 
souri, etc..  R.  Co.,  124  Mo.  App.  545,  102  S. 
W.  11;  Fentiman  v.  Atchison,  etc.,  R.  Co. 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  500,  98 
S.  W.  939.  Negligence  in  exposing  to  flood 
after  warnings  of  weather  department,  held 
for  jury.  Fentiman  v.  Atchisoin,  etc.,  R. 
Co.  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  500,  98 
S.  "V^".  939.  Evidence  of  record  of  previous 
floods,  and  of  warnings  of  weatlier  bureau, 
held  to  sustain  finding  of  negligence  in  de- 
positing goods  in  yard  in  view  of  approach- 
ing flood.  Atchison,  etc.,  R.  Co.  v.  Madden, 
Sykes  &  Co.    [Tex.  Civ.  App.]   103  S.  "W.  1193. 


Negligence  of  carrier  in  not  promptly  for- 
warding car,  and  in  voluntarily  opening  em- 
bankment before  car  was  removed,  wliere- 
by  car  was  inundated,  held  for  jury.  Gratiot 
St.  Warehouse  Co.  v.  Missouri,  etc.,  R.  Co., 
124  Mo.  App.  545,  102  S.  ^V.  11. 

7.  Negligent  delay  in  moving  goods  does 
not  render  carrier  liable  for  their  destruc- 
tion by  an  act  of  God  after  reachiag  destin- 
ation. Rodgers  v.  Missouri  Pac  R.  Co. 
"W.  11;  Fentiman  v.  Atchison,  etc.,  R.  Co. 
[Kan.]  88  P.  885.  Contra.  Alabama  Great 
So.  R.  Co.  v.  Elliott  [Ala.]  43  So.  378. 

S.  Contracted  with  refrigerator  company 
to  ice  cars.  St.  Louis,  etc.,  R.  Co.  v.  Renfroe 
[Ark.]    100   S.  W.   889. 

9.  Carrier  is  not  liable  for  failure  to  ice 
where  shipper  kneiv  that  contract  for  icing 
was  with  refrigerator  companj-,  though  it 
issued  bill  of  lading,  and  its  agent  received 
monev  for  icing.  McConnell  Bros.  v.  South- 
ern  R.   Co.    [N.   C]    56    S.   E.    559. 

10.  Liability  for  loss  of  goods  shipped 
from  Ne'w  York  to  Kentucky,  which  loss 
occurred  in  Kentucky,  is  governed  by  law 
of  latter  state,  though  contract  was  made 
in  New  York.  Cincinnati,  etc.,  R.  Co.  v. 
Hansford,    30   Ky.   L.    R.    1105,    100   S.   "W.   251. 

11.  Fact  that  he  persuaded  consignee  to 
pay  freight,  accept  damaged  goods,  and 
present  claim,  does  not  render  company  li- 
able if  it  was  not  originally  liable.  South- 
ern R.  Co.  V.  Gardner,  127  Ga.  320,  56  S.  E. 
454. 

12.  See   7    C.   L.    539. 

13.  Though  consignee  has  received  no 
notice,  and  has  had  no  opportunity  to  remove 
same.  Hicks  v.  V^'abash  R.  Co.,  131  Iowa, 
295,    108   N.   W.   534. 

14.  Kight  v.  Wrightsville  &  T.  R.  Co., 
127   Ga.   204,    56    S.   E.    363. 

15.  United  Fruit  Co.  v.  New  York  &  Balti- 
more Transp.  Co.,  104  Md.  567,  65  A.  415; 
Brunson  v.  Atlantic  Coast  Line  R.  Co.  [S.  C] 
56  S.  E.  538;  Murphy  v.  Southern  R.  Co. 
[S.  C]  57  S.  E.  664.  Reasonable  time  is  such 
as  will  enable  one  residing  in  vicinity,  and 
who  is'  informed  of  probable  time  of  arrival, 
and  of  course  of  carrier's  business,  to  in- 
spect and  remove  goods  during  business 
hours.  United  Fruit  Co.  v.  New  York  & 
Baltimore  Transp.  Co.,  104  Md.  567,  65  A. 
415.  Where  goods  are  placed  in  warehouse 
ready  for  delivery  on  Oct.  6th,  and  are 
not  removed  on  Oct.  13th,  liability  is  that 
of  warehouseman.  Murphy  v.  Southern  R. 
Co.    [S.   C]    57   S.   E.    664. 

16.  In  absence  of  custom,  notice  of  arrival 
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liability  then  becomes  that  of  a  warehouseman,^^  and  especially  where  goods  arc 
stored  under  agreement  for  consignee's  convenience.^^  A  carrier  must  deliver  within 
a  reasonable  time,-**  at  a  safe  ^^  and  usual  place.-^  Inexcusable  nondelivery  -^  of 
o-oods  actually  received,^*  or  a  misdelivery  "^  unless  waived,-*^  as  where  made  to  the 
wrong  person,-'  renders  the  carrier  liable.  Only  one  recovery  can  be  had  under  the 
North  Carolina  statute  for  failure  to  inform  consignee  of  the  freight  charges  due. 
and  to  delivery  on  tender  of  the  amount.-^  Property  in  transitu  is  not  subject  to 
order  of  a  stranger  to  the  contract.-^     A  tender  terminates  the  carrier's  liability.^*^ 


of  g-oods  need  not  be  given.  Ross  v.  Chi- 
cago, etc.,  R.  Co.,  119  Mo.  App.  290,  95  S.  W. 
977.  Carrier  need  not  give  notice  where 
package  is  not  addressed  to  consignee's 
usual  shipping  place.  American  Standard 
Jewelry  Co.  v.  Witherington  [Ark.]  98  S.  W. 
695.  Where  goods  are  sent  by  express  to 
place  where  delivery  is  not  made,  prompt 
notice   must   be    given.     Id. 

17.  United  Fruit  Co.  v.  New  York  &  Balti- 
more Transp.   Co.,   104  Md.   567,   65  A.    415. 

IS.  Brunson  v.  Atlantic  Coast  Line  R. 
Co.    [S.    C]    56    S.    E.    538. 

19.  Kight  V  "Wrightsville  &  F.  R.  Co.,  127 
Ga.  204,  56  S.  E.  363;  United  Fruit  Co.  v. 
New  York  &  Baltimore  Transp.  Co.,  104  Md 
567,  65  A.  415.  Especially  if  under  contract 
that  they  are  at  consignee's  risk.  United 
Fruit  Co.  V.  New  York  &  Baltimore  Transp. 
Co.,    104    Md.    567,    65    A.    415. 

20.  Instruction  omitting  delivery  within 
reasonable  time,  properly  refused.  St.  Louis 
S.  "W.  R.  Co.  V.  Thompson  [Tex.  Civ.  App.] 
103  S.  W.  684.  Fact  that  delivery  was  de- 
layed because  of  error  of  consignor  in  ship- 
ping C.  O.  D.  is  no  defense  where  carrier 
undertook  to  correct  such  error  and  delay 
was  caused  by  negligence  of  carrier's  agent 
at  receiving  point  in  forwarding  release. 
Southern  Exp.  Co.  v.  Briggs  [Ga.  App.]  57 
S.   E.   1066. 

21.  Evidence  held  sufficient  to  sustain 
finding  of  negligence  in  requiring  horse  to 
be  unloaded  at  depot  platform.  Gulf,  etc., 
R.  Co.  V.  Prater  [Tex.  Civ.  App.]  102  S.  W. 
739. 

22.  "Where  it  is  customary  to  deliver  cattle 
through  stockyards,  carrier  owes  duty  to 
so  deliver.  Texas  &  P.  R.  Co.  v.  Coggin 
[Tex.  Civ.  App.]  99  S.  W.  1052.  Evidence 
lield  to  authorize  instruction  th.it  it  was 
duty  of  defendant  to  carry  to  certain  point, 
and  there  deliver  to  a  connecting  carrier. 
Texas  &  P.  R.  Co.  v.  Felker  [Tex.  Civ.  App.] 
99  S.  W.  439.  In  an  action  for  delay  in  de- 
livering cattle  at  stockyards  in  time  for  par- 
ticular market,  instruction  predicating 
plaintiff's  recovery  upon  delay  in  delivering 
at  "Clairmont,"  where  delivery  at  stock- 
yards is  not  made  until  cattle  are  placed 
"at  the  pens,"  is  properly  '•efused.  Balti- 
more &  O.  R.  Co.  v.  Whitehill,  104  Md.  295, 
04   A.   1033. 

23.  Failure  to  deliver  part  of  shipment 
necessary  to  render  whole  of  value  is  failure 
to  deliver  whole,  as  failure  to  deliver  shaft- 
ing of  steam  engine  consigned  with  engine. 
McKerall  &  Murchison  v.  Atlantic  Coast 
Line  R.  Co.  [S.  C]  56  S.  E.  965.  Fact  that 
consignee  left  country  without  giving  direc- 
tions as  to  delivery  does  not  excuse  non- 
delivery where  no  attempt  by  notice  through 
mail  or  otherwise  was  made  to  effect  de- 
livery.    Broadwood     v.     Southern     Exp.     Co. 


[Ala.]  41  So.  769.  Revisal  1905,  §  2632, 
imposing  penalty  for  failure,  to  "transport" 
within  reasonable  time,  does  not  include 
failure  to  deliver.  Alexandre  v.  Atlantic 
Coast  Line   R.   Co.    [N.  C]   56   S.  E.  697. 

24.  Receipt  held  for  jury  where  lost 
money  must  have  been  extracted  before 
sealing  of  package  and  evidence  is  conflict- 
ing as  to  whether  sealing  was  in  plaintiff's 
presence  and  immediately  upon  delivery. 
Goldstein  v.  Adams  Exp.  Co.,  32  Pa.  Super. 
Ct.    190. 

25.  Where  consignor  and  consignee  with 
assent  of  purchaser  rescind  sale  of  goods 
before  delivery,  carrier  has  no  right  to  de- 
liver thereafter  to  vendee.  Norris  v.  St. 
Joseph  &  G.  I.  R.  Co.  [Mo.  App.]  101  S.  W. 
159.  Custom  of  delivering  upon  production 
of  shipping  receipt  is  no  justification  for 
wrongful  delivery  where  custom  was  un- 
known to  shipper.  Adrian  Knitting  Co.  v. 
Wabash  R.  Co.,  145  Mich.  323,  13  Det.  Leg. 
N.  550,  108  N.  W.  706.  Where  offer  of  pur- 
chase is  accepted  by  delivery  of  goods  to 
carrier,  latter  may  deliver  to  purchaser, 
though  seller  thereafter  changes  consignee. 
Star  Union  Line  v.  Boston  Medical  Inst.,  126 
111.  App.  106.  In  action  to  recover  amount 
of  sight  draft  on  ground  of  wrongful  de- 
livery to  consignee  without  payment  carrier 
may  show  that  goods  were  so  inferior  to 
contract  quality  tliat  in  fact  there  was  no 
balance  due.  Stearns  v.  Grand  Trunk  R. 
[Mich.]    14    Det.    Leg.    N.    108,    111    N.    W.    769. 

2C.  Wrongful  delivery  without  payment 
of  draft  attached  to  bill  of  lading,  held 
waived  by  shipper's  accepting  part  pay- 
ment and  check  of  consignee.  Callaway  v. 
Southern   R.   Co.,    126    Ga.    192,    55    S.    E.    22. 

27.  No  fraud,  imposition,  or  mistake  will 
excuse  delivery  to  wrong  party.  Atlant*  • 
&  B.  R.  C.  V.  Spires,  1  Ga.  App.  22,  57  S.  L. 
973.  Fact  that  such  person  was  d'rector  of 
consignee  corporation  and  had  possession 
of  unindorsed  bill  of  lading,  held  not  to 
relieve  carrier.  Cane  Belt  R.  Co.  v.  Penden 
Iron  &  Steel  Co.  [Tex.  Civ.  App.]  101  S.  W. 
528.  Carrier  cannot  justify  delivery  to  un- 
authorized person  on  ground  of  his  appar- 
ent authority  to  receive  growing  out  of 
former  partnership,  where  it  was  ignorant 
of  such  partnership.  Adrian  Knitting  Co.  v. 
Wabash  R.  Co.,  145  Mich.  323,  13  Det.  Leg. 
N.  550,  108  N.  W.  706.  Wrongfully  de- 
livered electrical  apparatus  consigned  to  city 
to  superintendent  of  municipal  electric  plant, 
who  had  no  authority  to  receive.  Southern 
Exp.  Co.  v.  B.  R.  Elec.  Co.,  126  Ga.  472,  5i-, 
S.   E.   254. 

28.  Not  liable  for  each  refusal  under  Re- 
visal 1905,  §  2633.  Harrill  Bros.  v.  South- 
ern   R.   Co.    [N.    C]    57    S.    E.    383. 

29.  No  liability  for  refusal  to  stop  ship- 
ment   in    transitu    on    order    of    one    claiming 
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Consignee  cannot  refuse  goods  unreasonably  delayed  and  recover  for  nondelivery.^^ 
Where  carrier  expressly  undertakes  to  deliver  goods  in  possession  of  another,  it 
assumes  risk  of  receiving  them  unharmed  from  the  bailee. ^^ 

Liahility  for  conversion.^^ — A  wrongful  refusal  to  deliver,^*  or  a  delivery  to 
wrong  person,^^'  constitutes  conversion,  as  does  an  absolute  refusal  to  deliver  wliere 
a  qualified  refusal  is  proper.^®  Though  carrier  may  withhold  delivery  to  investigate 
discrepancy  between  bill  of  lading  and  way  bill  as  to  charges,  it  can  do  so  only  for  a 
reasonable  time.^^  A  sale  for  charges  without  giving  owner  an  opportunity  to  pay 
the  same,^^  or  not  in  accordance  with  the  statute/^  renders  the  carrier  liable.  A 
statute  regulating  sale  of  rejected  freight  supersedes  the  common  law  in  respect 
thereto.*"  Upon  inability  to  locate  consignee,  carrier  must  hold  goods  for  a  reason- 
able time  subject  to  consignor's  order.*^ 

§  10.     Liability  of  carrier  or  connecting  carrier }- 

§  11.  Limitation  of  liahility. '^^ — While  a  shipper  may  insist  on  carriage  with- 
out restrictions,**  in  the  absence  of  constitutional  *'^  or  statuory  prohibtitions,  a  car- 
rier may  reasonably  restrict  ***  its  common-law  liability  by  special  contract.*^     Such 


title  thereto,  espeoially  where  opportunity 
to  apply  to  courts  is  given.  Switzler  v. 
Northern  Pac.   R.  Co.    [AA'ash.]    S8   P.   137. 

30.  Not  liable  for  depreciation  there- 
after. Carpenter  v.  Baltimore  &  O.  R.  Co. 
[Del.]    64   A.    252. 

31.  Southern  R.  Co.  v.  Moody  [Ala.]  44 
So.  94;  Chesapeake  &  O.  R.  Co.  v.  Saulsberry 
[Ky.]  103  S.  W.  254.  A  carrier  who  deposits 
goods  with  a  warehouseman  for  safe  keep- 
ing is  still  responsible  therefor.  Wrongful 
delivery.  Hardie  &  Co.  v.  Vicksburg,  etc., 
R.    Co.    118   La.    253,    42    So.    793. 

32.  Accepted  check  upon  which  they  were 
deliverable,,  and  undertook  to  deliver  at 
speciflc  address.  Zambakian  v.  Werner,  102 
N.   Y.    S.    533. 

33.  See  7  C.  L.   541. 

34.  Withholding  of  freight  under  unlaw- 
ful claim  for  freight  charges.  Beasley  v. 
Baltimore  P.  R.  Co.,  27  App.  D.  C.  595.  And, 
where  carrier  refuses  to  deliver  unless  ex- 
cessive charges  demanded  are  paid,  tender 
of  amount  actually  due  is  not  necessary. 
Gates  V.  Bekins  [Wash.]  87  P.  505.  De- 
mand, tender  of  lawful  charges,  and  re- 
fusal on  part  of  carrier  to  deliver,  makes 
prima  facie  case  of  conversion.  Beasley  v. 
Baltimore  P.  R.  Co.,  27  App.  D.  C.  595. 
Carriage  according  to  contract  aftsr  demand 
by  true  owner  is  no  defense  to  action  for 
conversion  where  contractee  had  no  title 
or  right  to  possession.  Georgia  R.  &.  Bank- 
ing Co.   V.   Haas,    127   Ga.    187,   56    S.   E.    313. 

35.  Liable  for  full  value  of  goods.  At- 
lantic Coast  Line  R.  Co.  v.  Goodwin,  1  Ga. 
App.   351,   57   S.   E.   1070. 

36.  As  refusal  without  production  of  bill 
of  lading.  Louisville  &  N.  R.  Co.  v.  Brit- 
ton    [Ala.]    43    So.    108. 

37.  Beasley  v.  Baltimore  P.  R.  Co.,  27 
App.  D.  C.  595.  Six  days  held  not  so  clearly 
reasonable  as  to  authorize  taking  case  from 
jury.     Id. 

38.  Sale  while  carrier  was  trying  to  ob- 
tain leave  of  car  service  association  to  remit 
charges  pursuant'  to  understandin.g  with 
shipper.  Southern  R.  Co.  v.  Born  Steel 
Range  Co.,  126  Ga.  527,  55  S.  E.  173.  Fact 
that  official  making  sale  misunderstood 
facts   of   case,    held    no   defense.      Id. 

39.  Chesapeake  &  O.  R.  Co.  v.   Saulsberry 
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[Ky.]  103  S.  W.  254  Ky.  St.  1903,  §  785, 
held  not  to  authorize  sale  of  imclaimeJ 
freight  outside  of  state.  Id.  General  state 
statute  providing  for  sale  of  rejected  freight 
is  applicable  to  interstate  shipments.  St. 
Louis  S.  W.  R.  Co.  V.  Arkansas  &  T.  Grain 
Co.  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep  372, 
95    S.    W.    656. 

40.  Sale  not  in  compliance  therewith  is 
illegal.  St  Louis  S.  W.  R.  Co.  v.  Arkansas 
&  T.  Grain  Co.  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  372,  95  S.  W.  656.  Fact  that  corn  was 
moldy  and  in  damaged  condition  does  not 
show  that  it  is  perishable,  so  as  to  take 
it  out  of  Arkansas  statute  relating  to  sale 
of  rejected  freight,  if  such  statute  is  not 
applicable   to  perishable  goods.     Id. 

41.  If  his  ownership  of  goods  is  known. 
Southern  R.  Co.  v.  Born  Steel  Range  Co., 
126    Ga.    527,    55    S.    E.    173. 

42.  See   ante,    §   3. 

43.  See    7    C.    L.    541. 

44.  Knight  v.  Quincy,  etc.,  R.  Co.,  120  Mo. 
App.    311,     96     S.    W.     716. 

45.  Provision  for  presentment  of  claims 
within  a  specified  time  after  unloading, 
held  void  under  Neb.  Const,  art.  11,  §  4. 
Cook  v.  Chicago,  etc.,  R.  Co.  [Neb.]  110  N.  W. 
718.  Contract  limiting  recovery  to  value 
given  by  shipper  for  obtaining  concession 
of  rates  is  not  void  under  Const.  Ky.  §  196, 
prohibiting  contract  "for  relief  against 
common-law  liability."  Barnes  v.  Long 
Island  R.  Co.,  115  App.  Div.  44,  100  N.  Y.  S. 
593. 

46.  Murphy  v.  Wells-Fargo  &  Co.  Exp.. 
99  Minn.  230,  108  N.  W.  1070.  Exemption 
from  liability  for  condition  of  berries  on 
arrival  if  ordinary  care  is  used  to  keep 
bunkers  supplied  with  ice  en  route  cannot 
be  sustained  on  principle  controlling  ex- 
emptions   after    arrival.      Id. 

Limitations  held  reasonable;  Requiring 
suit  to  be  brought  within  six  months.  St. 
Louis,  etc.,  R.  Co.  v.  Pearce  [Ark.]  101  S. 
W.  763.  Provision  for  notice  of  claim  for 
damages  within  thirty  hours  after  arrival 
of  stock.  St.  Louis,  etc.,  R.  Co.  v.  Phillips, 
17  Okl.  264,  87  P.  470.  Requiring  shipper  to 
unload  and  reload,  and  to  feed  and  water 
stock.  Houston,  etc.,  R.  Co.  v.  Mayes 
[Tex.   Civ.   App.]    16   Tex.   Ct.   Rep.   818,    97    S. 
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contract  must  be  supported  by  a  sufficient  consideration,**  and  may  be  contained  in 
the  shipping  order/^  and  generally  such  contract,  in  the  absence  of  fraud  or  conceal- 
raent,^°  is  binding  notwithstanding  the  shipper  did  not  read  ^^  or  understand  the 
same,^-  though  some  states  require  actual  knowledge  and  assent.^^  A^Hiere  the  owner 
ratifies  the  contract  of  the  consignee,  he  must  ratify  the  limitations  therein.**  Gen- 
erally a  carrier  cannot  contract  against  negligence,^^  though  some  states  permit 


"W.  318.  Limitation  by  carriers  carrying 
under  independent  contracts  of  liability  to 
own  line.  Id.  Relieving  carrier  from  lia- 
bility for  loading  and  want  of  bedding. 
St.  Louis  S.  W.  R.  Co.  V.  Butler  [Ark.]  102 
S.   "^'■.    378. 

Held  unreasonable:  Arbitrarily  fixing 
amount  of  recovery,  and  relieving  carrier 
from  all  risks  and  losses.  Peco3.  etc.,  R. 
Co.  V.  Hughes  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  263,  98  S.  W.  410.  Limitation  of  lia- 
bility to  sum  of  $50  on  $2,000  shipment 
where  freight  paid  was  $330.  Murphy  v. 
Wells-Fargo  &  Co.  Exp.,  99  Minn.  230,  108 
N.    W.    1070. 

47.  Common-law  liability  can  be  limited 
only  by  express  or  implied  contract.  Car- 
penter V.  Baltimore  &  O.  R.  Co.  [Del.]  64 
A.    252. 

48.  Southern  Exp.  Co.  v.  Hill  [Ark.]  98 
S.  W.  371.  Contract  disclosed  no  consider- 
ation. Meyers  v.  Missouri,  etc.,  R.  Co.,  120 
Mo.  App.  288,  96  S.  W.  737.  Stipulation  for 
computation  of  loss  at  value  at  time  and 
place  of  shipment  need  not  be  supported 
by  independent  consideration.  Gratiot  St. 
Warehouse  Co.  v.  Missouri,  etc.,  R.  Co.,  124 
Mo.  App.  545,  102  S.  W.  11.  Fact  that  goods 
are  carried  at  lower  of  two  rates  filed  under 
interstate  commerce  act  does  not  =how  con- 
sideration where  no  rate  was  agreed  upon, 
either  verbally  or  in  writing.  Phoenix  Pow- 
der Mfg.  Co.  V.  Wabash  R.  Co.,  120  Mo.  App. 
566,  97  S.  W.  256.  Wliere  contract  for  inter- 
state shipment  expresses  no  consideration, 
carrier  cannot  show  reduced  rate  unless  it 
proves  that  such  rate  was  scheduled,  filed 
and  posted,  as  required  Meyers  v.  Missouri, 
etc.,  R.  Co.,  120  Mo.  App.  288,  96  S.  "W.  737! 
Option  to  ship  under  common-law  liability 
and  at  higher  rate  need  not  be  expressly 
offered.  Arthur  v.  Texas  &  P.  R.  Co.,  204 
U.  S.  505,  51  Law.  Ed.  590.  Recital  in  bill 
of  lading  that,  in  consideration  of  reduced 
rate,  shipper  agrees,  etc.,  without  state- 
ment of  regular  rate,  is  insufficient  to  show 
shipment  at  reduced  rate.  Farmers'  Bk.  v. 
St.  Louis  &  H.  R.  Co.,  119  Mo.  App.  1,  95 
S.  W.  286.  Evidence  held  to  show  that  no 
verbal  contract  of  shipment  was  made,  and 
hence  limitation  of  liability  in  written  con- 
tract was  not  without  consideration  for 
lack  of  reduced  rates.  Houston,  etc.,  R. 
Co.  V.  Smith  [Tex.  Civ.  App.]  17  Tex.  Civ. 
Rep.  107,  97  S.  W.  836.  Regular  rate  may 
be  sufficient  to  support  limitation  where 
such  rate  is  fixed  in  view  of  limited  lia- 
bility. Arthur  v.  Texas  P.  R.  Co..  204  U.  S. 
505,    51    Law.    Ed.    590. 

49.  Shipping  order  signed  by  shipper 
and  accepted  by  carrier  is  binding  con- 
tract as  to  limitations  of  liability  therein. 
Michigan  Cent.  R.  Co.  v.  Chicago  Elec.  Ve- 
hicle Co.,   124   111.  App.   158. 

50.  Where  limitation  is  contained  in  bill 
of  lading,  it  must  be  expressed  in  such 
manner  as  to  be  understood  by  man  of  or- 
dinary intelligence,  or  be  explained  to  ship- 


per.    Carpenter    v.    Baltimore    &    O.    R.    Co. 
[Del.]    64    A.    252. 

51.  Where  shipper  signs  contract  of  ship- 
ment without  reading  same  and  without 
asking  for  time  to  do  so,  he  Is  bound  by 
limitations  therein.  Houston,  etc.,  R.  Co.  v. 
Smith  [Tex.  Civ.  App.]  17  Tex.  Ct  Rep.  107, 
97  S.  W.  836.  Passage  ticket  for  ocean 
voyage  is  a  contract,  and  fact  that  purchaser 
did  not  notice  limitation  therein  does  not 
relieve  him.  Tewes  v.  North  German  Lloyd 
S.  S.  Co.,  186  N.  T.  151,  78  N.  E.  8G4.  Testi- 
mony of  plaintiff  that  he  did  not  read  re- 
ceipt "at  the  time  of  shipment,"  held  in- 
sufficient to  sustain  finding  that  he  had  no 
notice,  where  receipt  came  from  book  in 
his  possession.  Fried  v.  "Wells-Fargo  &  Co., 
51   Misc.   669,   100  N.  Y.   S.   1007. 

52.  Where  agent  of  shipper  rends  bill  of 
lading  stamped  "Valuation  restricted  to  $5 
per  100  pounds,"  and  accepts  same  without 
objection,  such  limitation  is  binding  though 
agent  testifies  that  he  did  not  '.inderstand 
same.  Lansing  v.  New  York  Cent,  etc.,  R. 
Co.,    52    Misc.    334,    102    N.    Y.    S.    1092. 

53.  Must  expressly  agree  tnereto  under 
Civ.  Code  1895,  §  2276.  Southern  Exp.  Co.  v. 
Briggs  [Ga.  App.]  57  S.  E.  .  1066.  Mere 
knowledge  that  rates  are  based  upon  value 
of  goods  does  not  render  restriction  of  re- 
covery to  declared  value  binding.  Haj'es  v. 
Adams  Exp.  Co.  [N.  J.  Err.  &  App.]  65  A. 
1044.  Hence,  where  such  knowledge  is 
made  determining  issue,  judgment  for  re- 
stricted value  must  be  set  aside.  Id. 
Whether  consignor  assented  1o  restrictions 
of  liability  in  bill  of  lading  is  question  of 
fact  for  jury.  Wabash  R.  Co.  v.  Thomas, 
222  111.  337,  78  N.  E.  777.  Retention  of  re- 
ceipt limiting  liability  makes  case  of  con- 
sent for  jury,  where  he  could  have  reclaimed 
goods  and  secured  return  of  money.  Coggs- 
well  V.  "Weir,   101  N.  Y.   S.   188. 

54.  Must  ratify  in  toto.  Rates  v.  Weir, 
105    N.    Y.    S.    785. 

55.  T\'abash  R.  Co.  v.  Thomas,  122  111. 
App.  569;  McConnell  Bros.  v.  Southern  R. 
Co.  [N.  C]  56  S.  EJ.  559;  Wabash  R.  R. 
Co.  V.  Foster,  127  111.  App.  201,  Missouri, 
etc.,  R.  Co.  v.  Fry,  74  Kan.  546,  87  P.  754. 
Lake  Shore,  etc.,  R.  Co.  v.  Gibson,  4  Ohio 
N.  P.  (N.  S.)  345;  Atlantic  Coast  Line  R. 
Co.  V.  Goodwin,  1  Ga.  App.  351,  57  S.  .E. 
1070.  In  absence  of  fraud,  false  statement 
of  value  by  shipper  will  not  relieve  carrier 
from  liability  for  full  amount  where  loss 
occurs  tlirough  negligence.  Broadwood  v. 
Southern   Exp.   Co.    [Ala.]    41   So.   769. 

Stipulations  beld  void  as  against  loss  by 
neKl>iy;enee:  Notice  of  claim  within  speci- 
fied time.  St.  Louis,  etc.,  R.  Co.  v.  Phillips, 
17  Okl.  264,  87  P.  470.  Amount  of  liability. 
Southern  Exp.  Co.  v.  Owens,  146  Ala.  412, 
41  So.  752.  Limitation  of  liability  for  de- 
lay to  amount  expended  for  food  and  water. 
Davis  v.  "Wabash  R.  Co.,  122  Mo.  App.  637, 
99  S.  W.  17.  That  cattle  are  not  to  be  de- 
livered    within     any     specific     time,     nor     in 
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except  as  to  "gross  negligence."  ^^  A  carrier  may  limit  its  liability  to  its  own  line  ^^ 
unless  it  undertalces  a  through  shipment,  in  which  case  it  cannot  contract  against 
the  negligence  of  connecting  carriers.^'^  The  more  common  limitations  held  valid 
are  those  requiring  shipper  to  load  at  his  own  risk/^  fixing  the  amount  of  damages  in 
case  of  loss,**"  or  the  time  and  place  of  ascertaining  the  same/^  and  limiting  recovery 
to  a  particular  sum  unless  true  value  is  disclosed.®-  The  loss,  however,  must  come 
clearly  within  the  limitation,*'^  and  tlie  contract  is  construed  against  the  carrier.®* 


season  for  any  particular  market.  Cornel- 
ius V.  Atchison,  etc.,  R.  Co.,  74  Kqn.  599,  S7 
P.  751.  Stipulation  that  damages  shall  be 
ascertained  by  value  at  place  of  shipment. 
McConnell  Bros.  v.  Southern  R.  Co.  [N.  C] 
56   S.   E.    559. 

Held  valid  against  losses  by  negllgrence: 
Stipulation  that  loss  shall  be  computed  at 
value  at  time  and  place  of  shipment.  Gra- 
tiot St.  Warehouse  Co.  v.  Missouri,  etc.,  R. 
Co.,  124  Mo.  App.  545,  102  S.  W.  11.  Re- 
quiring- verified  claim  to  be  presented  within 
specified  time.  Pennsylvania  Co.  v.  Shearer, 
75  Ohio  St.  249,  79  N.  E.  431.  Limiting  lia- 
bility for  loss  of  baggage  to  specific  amount 
unless  excessive  value  is  declared  and 
freight  paid.  Tevv^es  v.  North  German 
Lloyd   S.   S.   Co.,   186   N.  Y.   151,   78   N.   E.    864. 

Loss  beld  due  to  neglig-ence  where  carrier 
negligently  failed  to  take  up  car  on  side 
track  for  two  days  and  it  was  destroyed  by 
fire  originating  in  nearby  mill.  Arkansas 
So.  R.  Co.  v.  Murphy  [Ark.]  103  S.  VJ'.  743. 
Stipulation  that  goods  were  lost  or  stolen 
en  route  in  manner  unknown  to  either  party 
is  insufficient  to  show  due  care.  Norton  v. 
Adams  Exp.  Co.,  123  Mo.  App.  233,  100  S.  W. 
502. 

5C.  Attempt  to  push  car  upon  side  track 
by  placing  tie  between  it  and  engine  on  main 
track,  resulting  in  derailment,  held  not 
gross  negligence.  Wilson  v.  Delaware,  etc., 
R.   Co.,   104   N.   Y.   S.   293. 

57.  Michigan  Cent.  R.  Co.  v.  Chicago 
Elec.  Vehicle  Co.,  124  111.  App.  158;  Texas, 
etc.,  R.  Co.  V.  Gray  [Tex.  Civ.  App.]  99  S.  W. 
1125.  On  interstate  shipment.  Houston,  etc., 
R.  Co.  V.  Smith  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  107,  97  S.  W.  837;  Cane  Hill  Cold  Storage 
&  Orchard  Co.  v.  San  Antonio,  etc..  R.  Co. 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  362,  95  S. 
W.  751.  Although  it  has  through  transporta- 
tion arrangements.  McLendon  v.  Wabash  R. 
Co.,   119  Mo.   App.   128,   95   S.  W.   943. 

58.  St.  Louis,  etc.,  R.  Co.  v.  Prazar  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  983,  97  S  W.  325; 
Har'din  v.  Missouri  Pac.  R.  Co.  [Mo.  App.]  96 
S.  W.  681.  Under  Missouri  statute.  McLen- 
don V.  Wabash  R.  Co.,  119  Mo.  App.  128,  95 
S.  W.  943.  Under  Rev.  St.  1899,  §  5222,  car- 
rier cannot  limit  where  it  issues  through 
bill.  Farmers'  Bk.  v.  St.  Louis  &  H.  R.  Co., 
119  Mo.  App.   1,   95   S.  W.  2S6. 

59.  St.  Louis,  etc.,  R.  Co.  v.  Burgin  [Ark.] 
104  S.  W.  161.  Load  and  bed.  St.  Louis  S. 
W.  R.  Co.  V.  Butler  [Ark.]  102  S.  W.  378. 
Written  contract  imposing  risk  of  loading  on 
shipper  cannot  be  related  back  to  include 
loss  already  accrued  on  theory  that  verbal 
contract  was  reduced  to  writing,  where  pre- 
liminary arrangements  only  extended  to 
rates  and  question  whether  car  could  be  ob- 
tained. St.  Louis,  etc.,  R.  Co.  v.  Burgin 
[Ark.]    104    S.    W.    161. 

60.  Carpenter  v.  Baltimore  &  O.  R.  Co. 
[Del.]  64  A.  252.  Shipper  is  estopped  from 
demanding  inore,   and  carrier  from   reducing 


it.       St.    Louis,    etc.,    R.    Co.    v.    Sharrock,    6 
Ind.  T.  458.  98  S.  W.  158. 

61.  Value  at  place  and  time  of  shipment. 
Southern    R.    Co.    v.    Cofer    [Ala.]    i")    So.    102. 

62.  Southern  Exp.  Co.  v.  Stevenson  [Miss.] 
42  So.  670;  Bates  v.  Weir,  105  N.  Y.  S.  785. 

63.  Atchison,  etc.,  R.  Co.  v.  Poole,  73 
Kan.  466,  87  P.  465.  Mere  depredator  is  not 
"robber"  within  clause  exempting  carrier 
from  liability  for  acts  of  robbers.  Louisville 
&  N.  R.  Co.  V.  Dunlap  [Ala].  41  So.  826. 
Goods  held  not  "ready  for  delivery"  to  con- 
necting carrier  within  exemption  clause  until 
demanded  charges  have  been  prepaid.  Le- 
high Valley  Transp.  Co.  v.  Post  Sugar  Co., 
228  111.  121,  81  N.  E.  819.  Stipulation  that 
stock  was  not  to  be  transported  wUhin  spe- 
cified time,  nor  be  delivered  on  specific  day 
or  in  season  for  particular  market,  does  not 
relieve  carrier  for  failure  of  sale  which 
would  have  been  consummated  if  delivery 
had  been  made  with  diligence.  Texas  & 
P.  R.  Co.  V.  Stewart  [Tex.  Civ.  App.]  96  S. 
W.  106.  Where  carrier  undertook  to  carry 
from  St.  Louis  to  point  on  its  line,  provision 
that  if  destination  was  beyond  its  line  lia- 
bility would  terminate  on  delivery  to  con- 
necting line,  held  inapplicable  to  loss  on 
line  carrying  stock  from  St.  Louis  to  its 
line.  St.  Louis  S.  W.  R.  Co.  v.  Kilberry 
[Ark.]  102  S.  W.  894.  Contract  providing  that 
in  case  of  unusual  delay,  due  to  carrier's 
negligence,  the  shipper  shall  accej.t  as  full 
compensation  amount  expended  for  food  and 
water,  does  not  apply  to  actual  injuries,  as 
where  shipper  is  unable  to  procure  food  and 
water  and  stock  dies.  Galloway  v.  Erie  R. 
Co.,  116  App.  Div.  777,  102  N.  Y.  S  25.  Ex- 
emption from  liability  for  negligence  is  in- 
applicable to  loss  caused  by  arbitrary 
change  of  route.  Pecos,  etc.,  K.  Co.  v. 
Hughes  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  263, 
98  S.  W.  410.  Provision  that,  "In  event  of  i."^ss 
*  *  *  under  provisions  of  this  agreement," 
value  at  place  of  sliipment  shall  control, 
does  not  apply  to  damage  due  to  negligent 
delay  in  transportation.  Hardin  v.  Missouri 
Pac.  R.  Co.  [Mo.  App.]  96  S.  W.  6S1.  WHiere 
oil  clothing  was  shipped  under  bill  of  lad- 
ing providing  that  inflammable  goods  might 
be  transported  on  deck  and  should  be  at 
shipper's  risk,  and  evidence  shows  custom 
to  treat  oil  clothing  as  inflammable,  carrier  is 
not  liable  for  loss  due  to  washing  overboard. 
Tower  Co.  v.  Southern  Pac.  Co.  TMass.]  80 
N.  E.  809.  And  where  it  was  so  classified 
because  of  danger  of  spontaneous  combus- 
tion, evidence  that  oil  clothing  manufactured 
by  plaintiff  was  hard  to  ignite,  and  upon 
ignition  did  not  burst  into  flames,  was  prop- 
erly excluded.  Id.  Agreed  valuation  for 
purpose  of  fixing  extent  of  liability  does  not 
prevent  shipper  from  recovering  such 
amount,  though  he  sells  stock  for  more 
than  agreed  amount.  Davis  v.  Wabash  R. 
Co.,    122   Mo.   App.    637,    99   S.   W.   17. 

6*4.  Where  equivocal.  Galloway  v.  Erie 
R.   Co.,    116   App.   Div.    777,    102    N.    Y.'  S.    25. 
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Wliile  a  connecting  carrier  cannot  take  ad\antagc  of  a  limitation  made  for  the  bene- 
fit of  another/^  the  contract  may  by  express  provision  be  for  the  benefit  of  all.*^'^ 

The  validity  of  limitations  npon  substantive  rights  is  determined  by  the  laws  of 
the  state  where  executed/'  but  that  of  remedial  provisions  is  dependent  upon  the  laws 
of  the  state  where  the  action  is  brought.*^^  A  contract  though  valid  where  made  will 
not  be  enforced  if  against  the  public  policy  or  statutory  law  of  the  state  where  suit 
is  brouglit.*"* 

Provisions  for  notice  of  injury.''^ — A  carrier  may  contract  for  reasona])le  no- 
tice "^  of  injury  or  claim  for  damages  and  a  failure  to  give  notice  within  the  time 
limited/^  in  the  manner  specified/^  and  to  the  party  designated/*  will  defeat  recov- 
ery unless  noncompliance  is  waived,"  or  the  carrier  is  estopped  to  assert  it/*'  or  had 
actual  notice  and  opportunity  to  investigate.''^  The  loss,  however,  must  come  within 
the  conti'act.^^  AVhere  connecting  carriers  transport  under  independent  contracts,'^ 
notice  to  one  is  not  notice  to  the  other.^° 


65.  Davis  V.  Wabash  R.  Co.,  122  Mo.  App. 
637,   99   S.  W.   17. 

66.  Limited  amount  of  recovery.  Harby 
V.   Southern  R.  Co.   75   S.  C.   321,  53   S.   B.   760. 

67.  Southern  Exp.  Co.  v.  Owens,  146  Ala. 
412,  41  So.  752;  St.  Louis,  etc.,  R.  Co.  v.  Ham- 
brick  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  244, 
97  S.  W.  1072.  Valid  Arkansas  provisions  for 
notice  (^f  injury  (Id.),  and  for  determination 
of  damages  from  value  at  place  of  sliipment, 
held  enforceable  in  Texas  (Id.).  Presump- 
tively, tlie  constitution  and  laws  of  state 
where  shipping  contract  was  executed  are 
same  as  that  of  state  where  suit  is  brought. 
Cook  v.  Chicago,  etc.,  R.  Co.  [Neb.]  ll'O  N.  W. 
718;  Southern  Exp.  Co.  v.  Owens,  146  Ala. 
412,    41    So.    752. 

68.  St.  Louis,  etc.,  R.  Co.  v.  Hambrick 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  244,  97  S. 
W.  1072.  Arkansas  contract  requiring  suit 
to  be  instituted  within  six  months,  held  void 
under  Rev.  St.  1895,  art.  3378.  where  sought 
to  be  enforced  in  Texas.     Id. 

69.  St.  Louis,  etc.,  R.  Co.  v.  Moon,  [Tex. 
Civ.  App.]  103  S.  W.  1176.  Contract  exempt- 
ing carrier  by  water  from  liability  for  neg- 
ligence of  pilot,  master  and  mariners  can- 
not be  held  to  affect  public  policy  of  this 
country  where  it  v^^as  entered  into  in  another 
country  and  related  to  transportation  on 
foreign  vessel  on  voyage  which  did  not  in- 
clude port  of  U.  S.  The  Fri  [C.  C.  A.]  154 
F.    333. 

70.  See  7  C.  L.   545. 

71.  Reasonableness  for  jury.  St.  Louis, 
etc.,  R.  Co.  V.  Phillips,  17  Okl.   264,  87  P.  470. 

Time  held  reiiHonable:  One  day  after  un- 
loading of  cattle.  St.  Louis,  etc.,  R.  Co.  v. 
Pearce  [Ark.]  101  S.  W.  760.  Ninety  days. 
Broadwood  v.  Southern  Exp.  Co.  [Ala.]  41  So. 
769.  Ninety-one  days,  where  shipper  knows 
of  local  agent  to  whom  notice  may  be  given, 
is  reasonable  within  Sayles'  Ann.  Civ.  St. 
1897,  art.  3379.  Houston,  etc.,  R.  Co.  v. 
Mayes  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  818, 
97  S.  W.  318.  Provision  requiring  sworn 
claim  for  injuries  to  be  presented  within  ten 
days  after  unloading  cannot  be  held  rea- 
sonable as  matter  of  law  wlicre  injury  is  of 
nature  not  to  be  fully  ascertainable  within 
such  time.  "Wabash  R.  Co.  v.  Thomas,  222 
111.   337,  78  N.  E.   777. 

72.  St.  Louis,  etc.,  R.  Co.  v.  Puckett  [Ark.] 
101  S.  W.  762.  Fact  that  shipper  or  agent 
docs    not    accompany    stock    does    not    relieve 


him.      St.    Louis,    etc.,    R.    Co.    v.    Phillips,    17 
Okl.    264,    87    P.    470. 

73.  Where  contract  of  shipment  requires 
written  notice,  oral  notice  is  not  compliance 
therewith.  St.  Louis,  etc.,  R.  Co.  v.  Phillips, 
17  Okl.  264,  87  P.  470.  Where  upon  arrival 
of  package  verbal  notice  was  given  of  miss- 
ing contents  and  tracer  sent  out,  and  upon 
report  ninety  days  later  that  goods  could 
not  be  found  written  notice  of  claim  was 
made,  there  was  sufficient  compliance  with 
requirement  of  written  notice  of  claim  within 
thirty  days.  Southern  Exp.  Co.  v.  Steven- 
son   [Miss.]    42    So.    670. 

74.  Provision  in  through  contract  of  ship- 
ment by  connecting  carrier  requiring  notice 
of  claims  "to  the  agent  at  point  of  delivery," 
held  satisfied  by  service  upon,  agent  of  de- 
livering carrier,  althougli  defendant  had 
agent  at  such  place.  Mulrooney,  Ryan  & 
Clark  Co.  v.  Western  Transit  Co.  [Minn.] 
112  N.  W.  988.  Filing  of  claim  with  cashier 
apparently  in  charge  of  office  during  absence 
of  agent,  is  compliance  with  statute  requir- 
ing claim  to  be  filed  with  agent  at  destina- 
tion. Walker  v.  Southern  R.  Co.  [S.  C]  56  S. 
E.  952. 

75.  Transactions  with  initial  carrier,  held 
not  waiver  of  stipulation  for  presentment 
of  written  claim  for  loss  within  ninety  days 
as  to  terminal  carrier.  Broadwood  v.  South- 
ern Exp.  Co.  [Ala.]  41  So.  769.  Where  con- 
tract provides  in  large  tyi)e  and  unambigu- 
ous terms  that  agents  have  no  authority  to 
waive  notice  of  claim  for  injuries,  acts  of 
agent  cannot  constitute  waiver.  St.  Louis, 
etc.,  R.  Co.  V.  Phillips,  17  Okl.  264,  87  P.  470. 

76.  Acceptance  of  unverified  claim  for 
damages  and  investigation  pursuant  thereto 
estops  carrier  from  asserting  that  it  was 
not  verified  as  required.  Farmers'  Bk.  v.  St. 
Louis  &  H.  R.  Co.,  119  Mo.  App.  1,  95  S.  W. 
286. 

77.  Hardin  v.  Missouri  Pac.  R.  Co.  [Mo. 
App.]  96  S.  W.  681.  Stipulation  for  notice 
of  loss  or  injury  to  stock  before  removal 
does  not  apply  to  a  claim  for  dead  stock  re- 
moved from  car  by  carrier.  Missouri,  etc.,  R. 
Co.   V.   Frogley    [Kan.]    89   P.    903. 

78.  Provision  for  notice  of  loss  or  injury 
to  stock  before  removal  does  not  apply  to 
damages  occasioned  by  failure  to  timely  fur- 
nish car.  St.  Louis  S.  W.  R.  Co.  v.  McNeil, 
79  Ark.  470,  96  S.  W.  163.  Provision  for 
notice    of    claim    for    "loss    or    injury    to    the 
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§  12.     Puhlic  records  of  traffjc.^'^ 

§  13.  Remedies  and  procedure.^-  Timchj  notice  and  hrliujinrj  of  sidt}^-  Suit 
must  be  brought  within  tlie  time  specified  by  special  contract  *■*  unless  delayed  ut  the 
instance  of  carrier.^^ 

Persons  ivho  may  sue.^^ — The  consignor/"  the  consignee  **  who  has  an  interest 
in  the  goods  *®  or  for  whose  benefit  the  contract  was  made/°  or  the  assignee  of  the 
bill  of  lading/^  may  sue  for  loss  or  injury  to  the  shipment.  While  one  cannot  re- 
cover for  loss  of  goods  of  another,  shipped  in  his  name  and  with  his  goods/-  it  has 
been  held  that  one  may  recover  for  breach  of  contract  to  furnish  cars,  though  stock 
was  owned  Jointly  with  another.®^  The  right  to  sue  connecting  carriers  jointly,** 
or  to  join  them  in  a  single  action,"^  depends  upon  whether  their  liability,  is  joint  or 
several.  Only  the  aggrieved  party  can  recover  the  N"orth  Carolina  statutory  penalty 
for  failure  to  transport  within  a  reasonable  time.*'*' 


stock"'  does  not  cover  claim  for  decline  of 
market  during  delay  Pecos,  ptc,  R.  Co.  v. 
Evans-Snyder-Buel  Co.  [Tex.]  16  Tex.  Ct.  Rep. 
'J7S,  97  S.  W.  466.  Stipulation  for  written 
notice  of  claina  for  loss  or  injury  to  stock 
during  transportation  does  not  apply  to  de- 
preciation in  market  during  delay.  Atchison 
etc.,  R.  Co.  V.  Poole,  73  Kan.  466.  87  P.  465,- 
Cornelius  v.  Atchison,  etc.,  R.  Co.,  74  Kan. 
599,  87  P.  751.  A  stipulation  for  notice  of 
claim  for  loss  or  injury,  resulting  from  car- 
rier's negligence,  "including  deiay.s,"  held 
not  to  cover  loss  due  to  decline  in  market 
occasioned  by  delay.  Missouri,  etc..  R.  Co. 
V.  Fry,  74  Kan.  546,  87  P.  754.  Stipulation 
for  notice  of  loss  or  injury  resulting  from 
carrier's  negligence,  including  delays,  be- 
fore stock  is  removed,  does  not  apply  to  loss 
due  to  decline  of  market  because  cf  delays. 
Missouri,  etc.,  R.  Co.  v.  Frogley  [Kan.]  89 
P.  903.  Contract  for  through  snipment,  held 
to  require  notice  to  initial  carrier  of  claim 
for  damages  only  if  claim  occurred  on  its 
line.  Davis  v.  Wabash  R.  Co.,  122  Mo.  App. 
637,  99  S.  W.  17.  Contract  provisions  for 
notice  of  claim,  and  the  bringing  of  suit 
within  specified  time,  construed  to  relate 
to  losses  during  transportation  and  to  in- 
juries due  to  escaping  of  stock  from  pens. 
St.  Louis,  etc.,  R.  Co.  v.  Beets  [Kan.]  89  P. 
683. 

79.  Where  shipper  contracted  witli  initial 
carrier  to  carry  to  certain  point,  and  there 
entered  into  anotlier  contract  with  connect- 
ing carrier,  held  that  contracts  were  inde- 
pendent. Houston,  etc.,  R.  Co.  v.  Mayes  [Tex. 
Civ.  App.]   16  Tex.  Ct.  Rep.  818,  97  S.  W.  318. 

80.  Sayles'  Ann.  Civ.  St  1897,  arts.  331a, 
."31b.  apply  only  to  through  contracts  of 
shipment.  Houston,  etc.,  R.  Co.  v.  Mayes 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  818,  97  S. 
W.    318. 

81.  See   3   C.    L.    603,    §    12. 

82.  See  7   C.   L.   546. 
S3.     See   5   C.   L.   522. 

84.  Suit  commenced  on  May  17th,  1904,  for 
damages  accruing  in  Sept.  1903,  held  too  late 
wliere  contract  required  suit  to  be  brought 
within  six  months.  St.  Louis-  S.  W.  R.  Co.  v. 
Butler    [Ark.]    102   S.  W.   378. 

S.'.  Request  for  time  to  investigate  claim 
does  not  excuse  failure  to  sue  within  six 
montlis  where  notice  of  disallowance  is 
given  before  expiration  of  period  and  plaint- 
iff delays   nearly   six  months   thereafter.     St. 


Louis,  etc.,  R.  Co  v..  Pearce   [Ark.]   101  S.  W. 
763. 

8«.     See    7    C.    L.    546. 

87.  Gratiot  St.  V\''arehouse  Co.  v.  Missouri 
etc.,  R.  Co.,  124  Mo.  App.  545,  102  S.  W.  11. 
Whether  owner  or  not  may  sue  on  trans- 
portation contract.  Ross  v.  Chicago,  etc.,  R. 
Co..  119  Mo.  App.  290,  95  S.  W.  977.  May  sue 
for  entire  damage  notwithstariding  he  has 
only  partial  interest.  Southern  Kansas  R. 
Co.  v.  Morris  [Tex.]  102  S.  W.  396. 

88.  Texas  &  P.  R.  Co.  v.  Turner  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  1011.  97  S.  W. 
509.  Wliere  debtor  deposits  money  in  ex- 
press office  addressed  to  creditoi-,  pursuant 
to  understanding,  and  gives  no  further  in- 
structions, creditor  may  maintain  action  for 
possession  thereof.  Pratt  v.  Northern  Pac. 
Exp.  Co.    [Idaho]    90  P.   341. 

89.  Where  property  is  delivered  uncondi- 
tionally, carrier  must  treat  consignee  as  ab- 
solute owner  until  he  receives  notice  to 
contrary,  Pratt  v.  Northern  Pac.  Exp.  Co. 
[Idaho]    90    P.    341. 

90.  Wliere  property  is  delivered  uncon- 
ditionally, it  will  be  presumed  that  contract 
was  made  on  behalf  of  consignee  and  that 
he  is  owner  thereof.  Pratt  v.  Northern  Pac. 
Exp.   Co.    [Idaho]    90   P.   341. 

91.  Assignment  prior  to  destruction. 
Gratiot  St.  Warehouse  Co.  v.  Missouri,  etc., 
R.   Co.,    124   Mo.   App.    545,    102   S.   W.    11. 

92.  Roy  V.  Chesapeake  &  O.  R.  Co.,  61  W. 
Va.   616,  57  S.  E.  39. 

93.  Southern  Kansas  R.  Co.  v.  Morris  [Tex. 
Civ.    App.]    99    S.    W.    433: 

94.  Where  petition  cliarges  joint  contract 
of  sliipment  and  joint  liability,  connecting 
carriers  may  be  joined  in  same  action.  St. 
Louis,  etc.,  R.  Co.  v.  Dodson  [Tex.  Civ.  App.] 
16   Tex.   Ct.   Rep.    109,   97   S.   W.   523 

95.  Where  contract  provided  for  carriage 
from  point  of  sliipment  to  destination,  but  it 
specified  that  initial  carrier  was  only  to 
carry,  to  C,  and  thence  forward  by  connect- 
ing line  to  destination,  lines  may  be  joined 
in  single  action  for  negligent  handling  en 
route,  thougli  liability  of  eacli  is  limited  to 
own  line.  Cincinnati,  etc.,  T.  P.  R.  Co.  v. 
Greening,    30    Ky.   L.    R.    1180,    100    S.    W.    825. 

96.  Presumption  of  title  in  consignee,  to- 
getlier  with  evidence  that  he  was  "anxious 
for  tlie  hay,"  held  to  show  that  consignee, 
and  not  consignor,  was  aggrieved  party. 
Stone  &  Co.  v.  Atlantic  Coast  Line  R.  Co. 
[N.  C]   56  S.  E.  932. 
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rarlicular  remedies  available.^' — An  action  will  be  construed  as  ex  delicto 
rather  than  ex  contractu.^^ 

Jiirisdictw7i  and  venve.^^ 

Pleading,  proofs,  and  evidence.^ — Tlie  pleadings  should  not  be  duplicitous  ^  or 
aver  mere  conclusions.^  Contributory  negligence  of  shipper/  failure  of  plaintiff 
to  give  notice  precedent,^  waiver  of  notice  of  injury/  proximate  cause,"  and  considera- 
tion in  assumpsit/  must  be  pleaded:  but  a  prior  claim  for  damages  on  a  different 
ground  of  negligence  may  be  shown  though  not  averred."  In  an  action  for  failure 
to  furnish  cars,  demand  therefor  ^°  and  tender  of  shipment  ^^  should  be  alleged. 
One  invoking  foreign  laws  to  sustain  a  contract  limiting  liability  must  plead  such 
laws.^-  In  an  action  against  lessor  for  default  of  lessee,  the  petition  must  allege 
whether  wrong  was  done  by  employes  of  the  lessor  or  lessee. ^^  The  amendableness,^* 
construction,^^  and  sufficiency  of  pleadings  ^^  to  admit  particular  proof,^'  are  treated 
in  the  notes. 


97.     See   7    C.   L.    546. 

OS.  Atlantic  Coast  Line  R.  Co.  v.  Good- 
win, 1  Ga.  App.  351,  57  S.  E.  1070.  Declara- 
tion construed  as  action  in  tort  for  failure 
to  furnisli  cars  under  common-law  tluty,  and 
not  ex  contractu.  Di  Giorgio  Importing  & 
Steamsliip  Co.  v.  Pennsylvania  R.  Co.,  104 
Md.  693,  65  A.  425.  Action  before  justice  for 
anreasonable  delay  in  delivery,  co.Tstrued  as 
ex  contractu.  Southern  Exp.  Co.  v.  Briggs, 
I   Ga.   App.    294,    57    S.   E.    1066. 

99.  See  7  C.  L.  546.  See,  also.  Jurisdiction, 
B  C.  L.  579;  Venue  and  Place  of  Trial,  8  C.  L. 
2236. 

1.     See  7  C.  L.  547. 

3.  Paragraph  alleging  tliat,  "If  said 
melons  were  not  delayed  in  transit,  they 
were  damaged  by  reason  of  the  fact  tliat 
said  company  failed  to  notify  peititioner  of 
arrival,  as  was  custom,"  etc.,  held  duplicitous. 
Macon  &  B.  R.  Co.  v.  Walton,  J 27  Ga.  294, 
56   S.   E.   419. 

3.  In  action  for  recovery  of  demurrage, 
defendant  assignee  of  consignee  can  plead 
only  such  rights  as  were  possessed  by  con- 
signee and  denial  by  him  of  promise  to  pay 
demurrage,  in  so  far  as  it  is  denial  of  im- 
plied promise,  must  be  treated  as  mere  con- 
clusion. Cincinnati  &  Columbus  Trac.  Co.  v. 
Norfolk  &  W.  R.  Co.,  8  Ohio  C.  C.   (N.  S.)   134. 

4.  Cook  V.  Chicago,  etc.,  R.  Co.  [Neb.]  110 
N.  W.  718. 

5.  Must  be  specifically  pleaded,  and  mere 
allegation  that  shipment  was  under  special 
contract,  and  filing  of  sucli  contract  with 
petition,  is  insufficient.  McNealev  v.  Chicago, 
etc.,   R.   Co.,   119   Mo.   App.    200,    95    S.   W.    312. 

C.  Prey  v.  New  York  Cent.,  etc.,  R.  Co., 
114  App  Div.  747,  100  N.  Y.  S.  225. 

7.  Allegation  that  plaintiff  placed  logs 
along  defendant's  track  for  shipment,  and  be- 
cause of  defendant's  failure  to  furnish  cars 
they  deteriorated  in  value,  from  exposure  to 
weather,  held  to  sufficiently  allege  that  fail- 
ure to  furnish  cars  was  proximate  cause  of 
damage.  St.  Louis,  etc.,  R.  Co.  v.  Wynne 
Hoop  &  Cooperage  Co.  [Ark.]  99  S.  W.  375. 

8.  Pennsylvania  R.  Co.  v.  Smith  [Va.]  50 
S.    E.    567. 

9.  On  prior  trial.  Cane  Hill  Cold  Storage 
&  Orchard  Co.  v.  San  Antonio,  etc,  R.  Co. 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  SC2,  95  S. 
W.    751. 

10.  .Allegation  of  demand  upon  defendant 
Is    sufl^icient    without    specifying    agent    upon 


whom    made    or    alleging    his    authority,    es-  • 
pecially  after  verdict.     St.  Louis,  etc.,  R.  Co. 
V.   Wynne,   Hoop   &  Cooperage   Co.    [Ark.]    9  9 
S.   W.    375. 

11.  Allegation  that  plaintiff  had  placed 
saw  logs  along  defendant's  track  for  ship- 
ment sufficiently  alleges  tender.  St.  Louis, 
etc.,  R.  Co.  V.  Wynne  Hoop  &  Cooperage  Co. 
[Ark.]    99    S.   V\'.    375. 

12.  Southern  Exp.  Co.  v.  Owens,  146  Ala. 
412,  41  So.  752. 

13.  Dismissed.  Georgia  R.  &  Banking  Co. 
V.   Haas,   127   Ga.   187,   56   S.   E.   313. 

14.  Petition  for  statutory  treble  damages 
under  Rev.  St.  1899,  §  1140,  held  amendable 
under  Code  to  action  for  violation  of  com- 
mon-law duty,  the  evidence  required  being 
same  in  either  case  as  is  measure  of  dam- 
ages. Knight  V.  Quincy,  etc.,  R.  Co.,  120 
Mo.  App.  311,  96  S.  W.  716.  Whore  pleading 
is  defective  as  charging  either  common-law 
or  statutory  liability,  it  may  be  amended  to 
charge  latter.  Southern  R.  Co.  v.  Gardner, 
127   Ga.   320,   56   S.  E.   454. 

15.  Petition  for  damages  for  delay  held 
to  state  cause  of  action  ex  contractu. 
Macon  &  B.  R.  Co.  v.  Walton,  127  Ga.  294,  56 
S.  E.  419.  Petition  held  not  to  allege  cause 
of  action  on  joint  contract  of  carriage. 
Meyers  v.  Missouri,  etc.,  R.  Co.,  120  Mo.  App. 
288,  96  S.  W.  737.  Pleading  held  i.o  charge 
wrongful  exposure  of  hogs  to  other  infec- 
tious diseases,  as  well  as  cholera.  Council 
V.  St.  Louis,  etc.,  R.  Co.,  123  'Mo.  App.  432, 
100  S.  W.  57.  Complaint  as  amended,  held 
action  to  recover  freight  overcharge,  and 
not  a  penalty.  Atlanta  &  W.  P.  R.  Co.  v. 
Georgia  R.  &  Elec.  Co.,  125  Ga.  79.S,  54  S.  E. 
753.  In  action  for  failure  to  deliver  number 
of  cases  mentioned  in  bill  of  lading,  special 
plea  held  to  allege  defense  of  mistake  as 
well  as  fraud  in  bill.  Cohen  v.  Missouri, 
etc.,  R.  Co.  [Tex.' Civ.  App.]  17  Tex.  Ct.  Rep. 
121,    98    S.    W.    437. 

16.  Petition  alleging  that  plaintiff  "was 
(damaged)  for  overcharge  of  freight  on  said 
car  of  melons  in  sum  of  $20,"  held  to  state 
cause  of  action.  Macon  &  B.  R.  Co.  v  Walton, 
127  Ga.  294,  56  S.  E.  419.  Petition  held  de- 
fective as  charging  common-law  liability  in 
failing  to  allege  that  damage  resulted  from 
act  of  defendant,  and  as  an  attempt  to  en- 
force statutory  liability  as  last  carrier  in 
that  it  did  not  aver  that  goods  were  received 
in  good  condition.     Southern  R.  Co.  v    Gard- 
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"While  plaintiff  has  the  burden  of  establishing  all  the  material  allegations  of 
liis  complaint  if  put  in  issue/®  including  negligence/^  proof  of  failure  to  deliver  a 
shipment  received  in  good  order,  within  a  reasonable  time,-°  or  a  delivery  in  a  dam- 
aged state,-^  generally  --  raise  a  presumption  of  negligence  and  makes  a  prima  facie 
pase,-^  casting  the  burden  on  the  carrier  to  relieve  itself  by  showing  that  loss  was 
due  to  a  cause  for  which  it  was  not  responsible,-*  or  by  establishing  a  special  con- 
tract -^  and  bringing  the  case  within  it.-''  In  some  states,  upon  proof  of  loss  or  de- 
la3%  the  initial  carrier  has  the  burden  of  disproving  that  it  occurred  on  its  line.-' 
\niere  goods  shipped  over  several  lines  are  injured  en  route,  in  the  absence  of  loca- 
tion of  the  injur}^,-^  a  rebuttable  presumption  ^^  generally  ^'^  arises  that  it  occurred 
on  the  terminal  line,^^  .unless  the  shipper  accompanies . the  goods;  ^-  and  hence  if  a 


ner,  127  Ga.  320,  56  S.  E.  455.  In  action  for 
breach  of  contract  to  furnish  cars  on  speci- 
lied  date,  allegation  that  defendant  promised 
to  accept  cattle  on  or  about  June  12,  1904, 
and  that  defendant  instructed  plaintiff  to 
have  cattle  ready  at  that  time,  held  sufficient 
to  permit  evidence  that  cars  were  not  fur- 
nished as  promised.  San  Antonio,  etc.,  R.  Co. 
V.  Timon  [Tex.  Civ.  App.1  99  S.  TV.  418.  Alle- 
gation of  damages  held  not  so  connected 
with  the  last  preceding  count  as  to  be 
stricken  therewith.  Baltimore,  etc.,  R.  Co.  v. 
Whitehill,    104    Md.    295,    64    A.    1033. 

17.  ^Yhere  there  was  failjre  to  deliver 
because  terminal  carrier  was  not  aware  of 
identity  of  shipment  because  of  transfer  to 
different  car,  allegation  of  notice  from  nota- 
tion on  ■way  bill  held  sufficient  to  authorize 
proof  of  custom  to  so  notify  of  transfer. 
.St.  Louis  S.  "U'.  R.  Co.  V.  V^'ester  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  783,  96  S.  W.  769.  Gen- 
eral allegation  that  contract  of  ehipment  was 
reduced  to  writing  is  insufficient  to  render 
admissible  clause  therein  that  all  verbal 
contracts  in  reference  to  shipment  w^ere 
merged.  Texas,  etc.,  R.  Co.  v.  Feiker  [Tex. 
Civ.  App.]   99   S.  W.   439. 

18.  Alleged  demand  and  refusal,  held 
put  in  issue.  Thaxter  v.  Missouri  Pac.  R.  Co., 
123  Mo.  App.  636.  100  S.  W.  1102. 

19.  Failure  to  ice  fruit  car.  Taft  Co.  v. 
American  Exp.  Co.,  133  Iowa,  o22,  110  X.  V\". 
597. 

20.  Is  sufficient  to  establish  negligence 
n'ithout  proof  of  specific  acts  of  r.cgligence. 
Baltimore,  etc.,  R.  Co.  v.  Whitehill,  104  Md. 
295,  64  A.  1033.  Carrier  must  absolve  itself. 
Chicago,  etc.,  R.  Co.  v.  Gillett  [Tex.  Civ. 
App.]  99  S.  W.  712;  Nelson  v.  Chicago,  etc., 
R.  Co.  [Xeb.]  110  N.  W.  741;  Tiller  v.  Chicago, 
etc..  R.  Co.  [Iowa]  112  X.  W.  631.  St  Louis 
Merchants'  Bridge  Terminal  R.  Co.  v.  Tas- 
sey,  122  111.  App.  339.  Where  actionable  de- 
lay is  shown,  presumption  arises  that  it  "svas 
caused  by  carrier  having  possession  after 
delaj'.  Harper  Furniture  Co.  v.  Southern 
Exp.  Co.  [X.  C]  57  S.  E.  458.  Non-arrival 
within  a  reasonable  time  warrants  inference 
of  loss.  Soutliern  R.  Co.  v.  Montag,  1  Ga. 
App.   649,   57   S.   E.   933. 

21.  P'ockens  v.  U.  S.  Exp.  Co.,  99  MinnT 
404,  109  X'.  V\'.  834.  Evidence  held  for  jury 
v.-liether  defendant  had  fulfilled  its  duty  in 
reicing  car.  Orem  Fruit  &  Produce  Co.  v. 
Xorthern  Cent.  R.  Co.   [Md.]   66  A.  436. 

22.  No  presumption  of  negligence  arises 
from  mere  fact  that  horse  is  taken  sick  en 
route.  Wente  v.  Chicago,  etc.,  R.  Co.  [Xeb.] 
112  X.  V^''.  300.  Where  facts  disclose  that 
animal  was  not  injured  through  neglect  of 
carrier,    rule   that   proof    of   delivery    to   car- 


rier In  good  condition  and  delivery  in  in- 
jured condition  makes  prima  facie  case  has 
no  weight.     Id. 

23.  Brennisen  v.  Pennsylvania  R.  Co.,  100 
Minn.  102,  110  X.  W.  362.  Rule  is  applicable 
to  perishable  goods.  Brennisen  v.  Pennsyl- 
vania R.  Co.,  100  Minn.,  102,  110  X.  W.  362; 
Brennisen  v.  Pennsylvania  R.  Co.,  101  Minn. 
120,  111  X".  W.  945.  Evidence  held  insufficient 
to  overcome  prima  facie  case.  Erc-:\nisen  v. 
Pennsylvania  R.  Co.,  100  Minn.  lo2,  110  N. 
W.   362. 

24.  Fockens  v.  U.  S.  Exp.  Co.,  99  Minn. 
404,  109  N.  W.  834;  Brennisen  v.  Pennsyl- 
vania R.  Co.,  100  Minn.  102,  110  X.  V^'.  362. 
As  by  act  of  God.  Fentiman  v.  Atchison, 
etc.,  R.  Co.  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
500,  98  S.  W.  939;  Gulf,  etc.,  R.  Co.  v  Belton 
Oil  Co.  [Tex.  Civ.  App.]  99  S.  W.  430.  Evi- 
dence held  insufficient  to  sliow  tiiat  loss  was 
not  occasioned  in  part  by  negligence  of  de- 
fendant. Fockens  v.  U.  S.  Exo.  Co.,  99 
Minn.    404,    109   N.   W.    834. 

25.  Carpenter  v  Baltimore,  etc..  R.  Co. 
[Del.]  61  A.  252:  Baltimore,  etc.,  R.  Co.  v. 
Whitehill,  104  Md.  295,  64  A.  1033.  Has 
burden  of  showing  assent.  Wabash  R.  Co. 
v.  Thomas,  222  111.  337,  78  N.  E.  777,  afg.  122 
111.  App.   569. 

26.  Louisville  &  N.  R.  Co.  v.  Dunlap  [Ala.] 
41  So.  826;  Southern  R.  Co.  v.  Montag,  1  Ga. 
App.  649,  57  S.  E.  933.  Limiting  liability  to 
own  line.  Illinois  Cent.  R.  Co.  »-.  Stevens, 
29  Ky.  L.  R.  1079  96  S.  W.  888;  Southern  R. 
Co.   v.   Montag,   1   Ga.   App.    649,    57   S.   E.   933. 

27.  Orem  Fruit  &  Produce  Co.  v.  North- 
ern Cent.  R.  Co.  [Md.]  66  A.  436.  Where 
shipment  is  accepted  for  delivery  beyond  its 
line,  initial  carrier  has  burden  of  showing 
tliat  delay  in  transportation  occurred  after 
delivery  to  succeeding  connectin.g  carrier. 
Norfolk  &  W.  R.  Co.  v.  Wilkinson,  [Va.]  56 
S.  E.  808. 

28.  St.  Louis,  etc.,  R.  Co.  v.  Renfroe  [Ark.] 
100  S.  W.  889.  Where  goods  are  shipped 
under  contract  for  continuous  "arriage, 
prima  facie  right  of  action  exists  against 
any  carrier  in  whose  custody  goods  are 
shown  to  have  been  in  damaged  condition. 
Rule  applies  to  wrongful  delay.  Harper 
Furniture  Co.  v.  Southern  Exp.  Co.  [X.  C] 
57    S.   E.    458. 

29.  Calender-Vanderhoof  Co.  v.  Cliicago, 
etc.,  R.  Co.,   99  Minn.  295,   109  N.  W.   402. 

30.  Wliile  burden  is  on  plaintiff  in  action 
against  initial  carrier  to  show  that  damage 
occurred  on  its  line,  there  is  no  presumption 
as  to  where  tlie  damage  occurred.  St.  Louis, 
etc.,   R.   Co.   v.   Pearce    [Ark.]    101    S.   W.    760. 

31.  Michigain  Cent.  R.  Co.  v.  Cliicago 
Elec.   Vehicle   Co.,    124   111.    App.    158.      Where 
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carrier  other  than  the  terminal  is  sued  phiintifp  must  prove  loss  on  its  line."^  Tliis 
presumptive  rule  is  applicable  to  a  partial  loss  of  an  entire  shipment.^*  In  Miss- 
issippi the  presumption  is  conclusive  unless  the  terminal  carrier  furnishes  upon  de- 
mand ^^  copies  of  all  records  of  the  shipment  of  each  carrier.  The  rule  requiring  the 
terminal  carrier  to  prove  the  extent  of  injury,  as  well  as  that  the  goods  were  re- 
ceived in  damaged  state  is  inapplicable  where  the  goods  are  not  open  to  inspection.^" 
\Mien  the  terminal  carrier  overcomes  the  presumption,  it  shifts  to  the  next  preceding 
carrier.^^  Carrier  has  the  burden  of  establishing  special  defenses,^^  as  that  liability 
Avas  that  of  a  warehouseman."^  delivery  to  true  oAATier.^"  etc.  .  Plaintiff  must 
show  compliance  with  all  conditions  precedent  to  maintaining  the  action,*^  and  that 
a  lost  express  package  was  properly  addressed.*-  A  shipper  alleging  co-operation 
creating  a  through  line  has  burden  of  proving  the  same.*^  Courts  will  take  ju- 
dicial notice  of  railroad  connections,**  of  unreasonableness  of  time  consumed  in 
transportation  wliere  it  is  notoriously  long.*^  but  not  of  tlie  exact  quantum  of  deUiy.**^ 
In  an  action  for  penalty  for  an  unreasonal^le  delay,  plaintiff  has  the  burden  of  show- 
ing that  time  was  unreasonable.*' 

In  the  admission  of  evidence  the  ordinary  rules  respecting  admissibility  of 


vents  of  car  are  sealed  open  on  deUvery  to 
initial  carrier,  they  will  be  presumed  to 
have  remained  so  when  delivered  to  each 
succeeding  carrier.  Cane  Hill  Cold  Storage 
&  Orchard  Co.  v.  San  Antonio,  etc..  R.  Co. 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  362,  95  S. 
W.   751. 

32.  Texas,  etc..  R.  Co.  v.  Gray  [T'.^x.  Civ. 
App.]    99   S.   W.   1125. 

33.  Michigan  Cent.  R.  Co.  v.  Chicago  Elec. 
Vehicle  Co.,  124  111.  App.  158.  Proof  of  de- 
livery of  goods  to  initial  carrier  in  good 
condition,  and  delivery  by  terminal  carrier 
in  damaged  state,  make  prima  f.jcie  case 
only  against  terminal  carrier.  Cane  Hill 
Cold  Storage  &  Orchard  Co.  v.  San  Antonio, 
etc.,  R.  Co.  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
362,'  95    S.    VA^    751. 

34.  Walker  v.  Southern  R.  Co.  [S.  C]  56 
S.  E.  952;  Bradley  v.  Northwestern  R.  Co.  [S. 
C]    57   S.  E.   1101. 

3.1.  Note  asking  delivering  carrier  to 
"kindly  trace  shortage"  is  not  a  demand  for 
records,  memoranda,  etc.,  as  to  render  car- 
rier liable  under  Code  1896,  §  4853.  Threefoot 
Bros.  &  Co.  V.  New  Orleans,  etc.,  R.  Co. 
[Miss.]   43  So.  303. 

30.  Chinaware  in  box.  St.  T.,ouis,  etc, 
Co.  V.  Green  [Tex.  Civ.  App.]  17  Tex. 
Rep.    1,   97   S.   W.   531. 

37.  In  action  for  damage  to  fruit 
failure  to  keep  air  vents  open,  proof  that 
they  were  open  when  delivered  to  terminal 
carrier  meets  burden  cast -upon  next  preced- 
ing carrier  by  proof  of  terminal  carrier 
that  loss  was  not  occasioned  on  its  line. 
Cane  Hill  Cold  Storage  &  Orchard  Co.  v.  San 
Antonio,  etc.,  R.  Co.  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  362,  95  S.  W.  751.  Where  action  is 
brought  against  three  connecting  carriers, 
instruction  that  If  jury  were  unable  to  de- 
termine which,  if  eitlier,  of  connecting  car- 
riers, referring  to  initial  and  succeeding  car- 
rier, last  carrier  handling  cattle  was  liable 
therefor,  was  erroneous.  Texas  &  P.  R.  Co.  v. 
Bailey  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  843, 
96  S.  W.  1089.  Where  burden  rests  on  con- 
necting carriers  to  disprove  negligence,  and 
no  evidence  is  introduced  to  show  on  what 
line  damage  occurred,  judgment  should  be 
rendered      against      eacli      carrier      for      full 
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amount.     Cincinnati,  etc.,  R.  Co.  v.  Greening, 
30  Ky.  L.  R.   1180,  100  S.  W.  825. 

38.  Where  carrier  asserts  ownership  as 
defense  to  suit  in  conversion  of  goods  ac- 
cepted as  carrier,  it  has  burden  of  showing 
that  it  accepted  goods  in  good  faith  under 
mistake  as  to  plaintiff's  ownerchip,  and  that 
it  is  true  owner.  Valentine  v.  Long  Island 
R.  Co.  [N.  Y.]  79  N.  E.  849.  Where,  in  action 
for  wrongful  delivery,  carrier  claims  bill  of 
lading  was  procured  by  fraud,  carrier  must 
clearly  establish  such  fact.  Atlantic,  etc.,  R. 
Co.  V.  Spires,  1  Ga.  App.  22,  57  S.  E.  973. 

39.  Brunson  v.  Atlantic  Coast  I>ine  R. 
Co.  [S.  C]  56  S.  E.  538.  Consignee  makes 
prima  facie  case  by  proving  faiiu'.-e  to  de- 
liver  upon   demand.      Id. 

40.  Contrary  to  bill  of  lading.  Atlantic, 
etc.,  R.  Co.  V.  Spires,  1  Ga.  App.  22,  57  S.  E. 
973. 

41.  Notice  of  claim  for  damages.  St. 
Louis,  etc.,  R.  Co.  v.  Pearce  [Ark.]  101  S. 
W.  760. 

42.  Fact  that  carrier  issued  receipt  sliow- 
ing  that  it  was  properly  addressed  does  not 
shift  burden.  Southern  Exp.  Co.  v.  Hill 
[Ark.]    98  S.  W.  371. 

43.  St.  Louis,  etc.,  R.  Co.  v.  Keys,  6  Ind. 
T.  3  96,  98  S.  W.  138.  Testimony  of  carrier's 
agent,  together  with  other  evidence,  held 
to  make  case  for  jury.  Id.  Where  shipper 
testifies  to  agreement  for  through  shipment 
with  agent,  and  latter  does  not  deny  same 
presumption  arises  that  carrier  had  control 
of  ILne  of  connecting  carrier  for  purposes  of 
shipment.     Id. 

44.  That  city  of  Erie,  Pa.,  is  accessible 
by  rail,  and  that  Lenoir,  N.  C,  is  connected 
witla  trunk  lines  running  north.  Harper 
Furniture  Co.  v.  Soutliern  Exp.  Co.  [N.  C. ] 
57  S.  E.   458. 

45.  That  fourteen  days  is  too  long  a  time 
for  transportation  of  goods  by  express  from 
Erie,  Pa.,  to  Lenoir,  N.  C.  Harper  Furniture 
Co.  V.  Southern  Exp.  Co.   [N.  C]   57  S.  E.  458. 

46.  Harper  Furniture  Co.  v.  Southern  Exp. 
Co.    [N.  C]    57   S.   E.  458. 

47.  Action  for  penaltj'  under  Revisal  1905, 
§  2632.  Alexander  v.  Atlantic  Coast  Line 
R.  Co.    [N.  C]   56  S.  E.   697. 
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writings,**    acts  *^    and    statements  '^^   of   employes,    relevancy,'' "^    conipetency,^^^    res 
gestae,^^  hearsay  evidence,^*  conclusions  of  witnesses,^^   expert  testimony,'^''   parol 


48.  Contract  of  shipment  made  by  initial 
carrier  for  itself  and  as  agent  for  connect- 
ing line,  especially  where  acted  upon  by  lat- 
ter, is  admissible  against  it.  St.  Louis,  etc., 
R.  Co.  V.  Dodson  [Tex.  Civ.  App]  16  Tex.  Ct. 
Rep.  109,  97  S.  TV'.  523.  Where  partnership  of 
carriers  is  admitted,  bill  of  lading  issued  by 
one  is  admissible  against  all.  St.  Louis,  etc., 
R.  Co.  V.  W'atkins  [Tex.  Civ.  App.]  100  S.  W. 
162.  Where  bill  of  lading  is  not  declared  on 
in  petition,  execution  must  be  proven  (Id.), 
though  it  may  be  made  by  circumstantial 
evidence  (Id.).  Carrier's  receipt  is  not  ad- 
missible until  authenticated.  Soutliern  Exp. 
Co.  V.  Hill  [Ark.]  98  S.  T\^.  371.  Receipt  given 
to  preceding  carrier,  held  admissible,  though 
signed  in  freight  agent's  name  by  unknown 
person,  where  it  was  received  through  regu- 
lar course  of  business  and  was  signed  by 
person,  who  usually  signed  such  receipts, 
ileyers  v.  Missouri,  etc.,  R.  Co.,  120  Mo.  App. 
2S8,    96,    S.    T\'.    737. 

49.  In  an  action,  for  conversion,  evidence 
that  defendant's  claim  agent  offered  to  sell 
to  witness  some  goods  addressed  to  plaintiff, 
and  stated  that  they  belonged  to  plaintiff,  is 
not  inadmissible,  not  being  binding  on  de- 
fendant. Louisville  &  N.  R.  Co.,  v.  Britton 
[Ala.]    43   So.   108. 

50.  Unauthorized  statement  of  brake- 
man  is  inadmissible.  St.  Louis,  etc.,  R.  Co.  v. 
Frazar  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  983, 
97  S.  W.  325. 

51.  Kvidence  held  admissible  on  particu- 
lar is.sues:  Rule  to  transport  cattle  as 
quickly  as  possible  on  issue  of  delay  (St. 
Louis,  etc.,  R.  Co.  v.  Gunter  [Tex.  App.]  99  S. 
W.  152).  as  is  time  ordinarily  required  (Bal- 
timore, etc.,  R.  Co.  V.  T\'hitehill,  104  Md.  295, 
64  A.  1033),  and  time  required  on  previous 
trips.  (St.  Louis,  etc.,  R.  Co.  v.  Gunter  [Tex. 
Civ.  App.]  99  S.  ^^'.  152).  Evidence  that  later 
consignment  reached  destination  first  to  re- 
but plea  that  carriage  was  made  as  quickly 
as  unprecedented  pressure  of  business  would 
permit.  Southern  R.  Co.  v.  Cofer  [Ala.]  43 
So.  102.  In  action  for  wrongful  detention, 
delivery  being  witlilield  until  carrier  could 
investigate  discrepancy  between  bill  of  lad- 
ing and  way  bill  as  to  charges,  way  bill  and 
evidence  of  investigation  are  admissible  to 
explain  delay.  Beasley  v.  Baltimore,  etc.,  R. 
Co..  27  App.  D.  C.  595.  Evidence  of  flood 
fifty-nine  years  before,  and  of  tradition 
of  another  one  hundred  years  before,  on  is- 
sue ■«-hether  flood  should  have  been  antici- 
pated. Atchison,  etc..  R.  Co.  v.  Madden  [TeS. 
Civ.  App.]  103  S.  T\'.  1193.  Evidence  that  de- 
fendant had  wrongfully  refused  to  deliver 
to  plaintiffs  agent  as  showing  that  former's 
liability  had  not  been  reduced  to  that  of 
warehouseman  by  plaintiff's  failure  to  call 
within  reasonable  time.  Louisville  &  X.  R. 
Co.  V.  Dunlap.  [Ala.]  41  So.  826.  Evidence 
that  shipper  did  not  read  receipt  is  admissi- 
ble upon  question  whether  he  consented  to 
vary  oral  contract  of  shipment  to  accord 
with  ternrs  of  receipt.  Coggswell  v.  Weir, 
101  N.  Y.  S.  188.  In  view  of  Code  1896, 
5  4224,  providing  that  common  carrier  is  not 
relieved  from  liability  as  carrier  by  reason 
of  storage  unless  within  twenty-four  hours 
after  arrival  of  goods  notice  is  given,  evi- 
dence as  to  when  notice  was  given  is  admis- 


sible as  tending  to  show  that  goods  did  not 
arrive  until  or  at  about  that  time.  Southern 
R.  Co.  V.  Cofer  [Ala.]  43  So.  102.  On  issue 
of  acquiescence  in  route  selected,  evidence 
that  he  had  consented  to  make  previous 
shipments  over  such  route,  and  desired  this 
shipment  to  be  made  as  the  others,  and  that 
he  could  only  have  been  given  local  rates 
by  other  route,  held  admissible.  Pecos  River 
R.  Co.  V.  Harrington  [Tex.  Civ.  App.]  99  S. 
"W.  1050.  Manufacturer  agreed  to  furnish 
and  set  up  monument  for  specific  sum.  Over 
his  objection  carrier  rendered  special  ser- 
vice to  purchasing  association,  thereby  di- 
verting part  of  funds  which  were  to  go  to 
manufacturer.  Held,  in  action  for  damages 
against  carrier,  evidence  of  financial  irre- 
sponsibility of  association  was  admissible. 
Harrison  Granite  Co.  v.  Pennsylvania  R.  Co., 
145  Mich.  712,  13  Det.  Leg.  X.  631,  108  N.  W. 
1081. 

Inadnii»j.sible:  In  action  for  failure  to 
supply  cars  upon  demand,  requisition  for 
cars  for  another  time  and  for  other  goods. 
Di  Giorgio  Importing  &  Steamship  Co.  v. 
Pennsylvania  R.  Co.,  104  Md.  693,  65  A.  425. 

52.  Copy  of  bill  of  lading  kept  for  filing 
in  carrier's  office  is  secondary  evidence. 
Walker  v.  Southern  R.  Co.  [S.  C]  56  S.  E.  952. 

53.  Statement  by  agent  of  carrier  while 
tracing  car  that  it  had  not  reached  certain 
place  is  admissible  as  res  gestae,  as  is 
statement  of  gaent  made  while  attempting 
to  adjust  claim  and  while  examining  ship- 
ment to  ascertain  the  damages.  St.  Louis, 
etc..  R.  Co.  V.  Watkins  [Tex.  Civ.  App.]  100 
S.   W.   162. 

54.  Statement  bj^  plaintiff  that  he  or- 
I  dered  cars  through  R.  is  not  hearsay.  San 
'  Antonio,    etc.,    R.    Co.    v.    Timon     [Tex.    Civ. 

App.]  99  S.  W.  418.  Statement  in  letter  that 
carrier  not  party  thereto  had  taken  up 
claim  for  damages  is  hearsay.  Houston, 
etc.,  R.  Co.  V.  Mayes  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  818.  97  S.  W.  318. 

55.  Inadmissible:  That  particular  run  was 
I  m.ade   as    quickly   as   possible   under   the   cir- 

I  cumstances.  St.  Louis,  etc.,  R.  Co.  v.  Gunter 
!  [Tex.  Civ.  App.]  99  S.  W.  152.  Answer  to 
'  question  why  stock  remained  in  pens  for  the 
I  length  of  time  they  did  that  witness  did  not 
1  know,  but  presumed,  etc.  Dupree  v.  Texas  & 
1  P.    R.    Co.    [Tex.    Civ.   App.]    16    Tex.   Ct.    Rep. 

809,   96    S.    W.    647. 
I       Xot     objectionable     as     conclusions;     Testi- 
I  mony   that   certain   person   was   in   charge   of 
train.     Council  v.   St.   Louis,   etc.,   R.   Co.,   123 
'  Mo.  App.   432,   100   S.   W.   57.      One   in  position 
to    observe    physical    surroundings    may    tes- 
i  tify    that    car    could    have    been    moved    to 
place    of    delivery    without    being    switched 
into  certain   stockyards.     Id. 
j       56.     One  having  special  knowledge  of  rates 
under    similar    conditions    may    testify    as    to 
reasonableness    of    a    rate    though    he    does 
not    know    of   financial   condition    of   road    or 
cost     of     transportation     thereon.       Halliday 
Milling  Co.  v.  Louisiana,  etc.,  R.  Co.,  80  Ark. 
536,    98   S.   "W.    374.      Testimony   of   rate   clerk 
of   commission   as   to   reasonableness   of   rate 
is    not    rendered    inadmissible    because    based 
in    part   upon    report   of   former    railroad   au- 
ditor containing  alleged  errors.     Id. 
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evidence  to  contradict  ^"  or  explain  ^^  written  instruments,  and  the  like,  apply.  On 
reasonableness  of  rate  on  particular  division,  evidence  of  through  rate,  and  division 
thereof,  is  admissible.^"  The  evidence  *^°  and  proof  must  correspond  to  the  allega- 
tions,"^ though  a  variance  on  matters  of  inducement  may  be  disregarded.''-  Recovery 
must  be  had  on  the  negligence  alleged.""  Custom  in  respect  to  the  negligence  charged 
is  admissible  to  show  performance  on  particular  occasion."* 

The  sufficiency  of  evidence  to  establish  particular  issues  is  treated  in  the  notes."^ 


.•>7.  V^^'here  partial  nondelivery  is  at- 
tempted to  be  shown  by  fact  that  seals 
placed  on  package  remained  unbroken, 
plaintiff  may  testify  that  it  was  not  sealed  in 
his  presence  upon  delivery,  though  he  signed 
statement  to  that  effect.  Goldstein  v.  Adams 
Exp.  Co.,  32  Pa.  Super.  Ct.  190.  Receipt  of 
consignee's  agent  may  be  contradicted  by 
parol.  Strawn  v.  Missouri,  etc.,  R.  Co.,  120 
Mo.  App.  135,  96  S.  W.  488.  Evidence  that 
all  cases  received  of  carrier  were  delivered 
to  consignee,  and  that  one  case  was  not 
received  by  consignee,  held  to  overcome  re- 
ceipt  given   to   carrier  _for   all   of   goods.      Id. 

58.  Bills  of  lading  for  cotton  reading 
"consignee  and  destination:  Narne,  G.  &  K., 
Place,  West  Point,  Va.,  County,  care  of  Press, 
State,  Selma,  Ala.,"  held  so  ambiguous  as  to 
place  of  delivery  as  to  render  evidence  of 
custom  to  show  sense  in  which  parties  in- 
tended it  to  be  understood  admissible. 
Southern  R.  Co.  v.  Cofer  [Ala.]   43  So.  102. 

59.  Halllday  Mill.  Co.  v.  Louisiana,  etc., 
R.  Co.,  80  Ark.  536,  98  S.  W.  374. 

60.  W^here  no  issue  is  made  as  to  injury 
on  another  line,  original  petition  alleging 
that  stock  was  so  injured  is  inadmissible. 
Missouri,  etc.,  R.  Co.  v.  Garrett  [Tex.  Civ. 
App.]  96  S.  W.  53.  Where  plaintiff  bases  his 
right  to  recover  on  negligence  in  delaying 
train  at  certain  points,  refusal  to  allow 
shipment  on  faster  trains,  and  objection 
that  that  schedule  was  unreasonably  slew, 
are  not  within  Issues.  Ecton  v.  Chicago,  etc., 
R.  Co.,  125  Mo.  App.  223,  102  S.  W.  575. 

61.  Fatal  variance:  Between  allegation  of 
failure  to  deliver  and  proof  of  delay  in  de- 
livery. Southern  R.  Co.  v.  Moody  [Ala.]  44 
So.  94.  Allegation  of  common-law  carriage 
and  proof  of  shipment  under  special  con- 
tract. Leh  V.  Delaware,  etc.,  R.  Co.,  30  Pa. 
Super.  Ct.  396.  Between  allegation  that  cars 
were  ordered  through  agent  at  station  at 
which  they  were  to  be  furnished  and  proof 
that  they  were  ordered  through  agent  at 
another  station,  though  company  undertook 
to  furnish  them  and  did  so  tardily.  South- 
ern Kansas  R.  Co.  v.  Cox  [Tex.  Civ.  App.] 
103  S.  W.  1122.  Between,  allegation  of  actual 
knowledge  of  infected  condition  of  stock 
pens  and  proof  of  negligence  In  failing  to 
know  thereof.  Texas  &  P.  R.  Co.  v.  Beal 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  985,  97  S.  W. 
329.  Where  negligence  charged  is  for  per- 
mitting plaintiff  to  put  stock  in  infected 
pens  after  defer 'lant  had  received  notice 
of  quarantine,  recovery  cannot  be  had  on 
duty  to  provide  suitable  slilpping  and  feed- 
ing pens.     Id. 

Where  plaintiff  pleads  an  oral  contract  of 
shipment,  and  defendant  answers  by  alleg- 
ing shipment  under  a  written  one,  recovery 
may  be  had  under  written  one.  Cornelius  v. 
Atchison,  etc.,  R.  Co.,  74  Kan.  599  87  P.  751. 

62.  Oral  contract  alleged,  but  a  written 
one  proved  as  inducement.  Nelson  v.  Chi- 
cago, etc.,  R.  Co.   [Neb.]   110  N.  W.  741. 


63.  Missouri,  etc.,  R.  Co.  v.  Garrett  [Tex. 
Civ.    App.]    96    S.    W.    53. 

<>4.  Examination  of  air  vents.  Cane  Hill 
Cold  storage  &  Orchard  Co.  v.  San  Antonio, 
etc.,  R.  Co.  [Tex.  Civ.  App.]  16  Tex.  Rep. 
362,  95  S.  V»^  751. 

65.  Evidenoe  held  suflicieiit  to  show  that 
damage  to  berries  was  due  to  negligent  icing. 
Brennlsen  v.  Pennsylvania  R.  Co.,  101  Minn. 
120,  111  N.  W.  945.  To  warrant  finding  that 
loss  occurred  on  initial  line.  Illinois  Cent.  R. 
Co.  v.  Stevens,  29  Ky.  L.  R.  1079,  96  S.  W. 
888.  To  show  that  delay  was  proximate 
cause  of  deterioration  in  value  of  logs  for 
manufacture  of  hoops.  St.  Louis,  etc.,  R. 
Co.  V.  Wynne  Hoop  &  Cooperage  Co.  [Ark.] 
99  S.  W.  375  Positive  and  uncontradicted 
testimony  of  unimpeached  loading  clerk  of 
delivery  to  connecting  carrier,  held  to  show 
delivery.  Glazier  v.  Old  Dominion  S.  S.  Co., 
53  Misc.  290,  103  N.  T.  S.  112.  Evidence  that 
all  goods  received  were  packed  into  defend- 
ant's wagon  and  carefully  covered  and  were 
delivered  at  plaintiff's  residence,  held  to 
sustain  finding  that  goods  sued  for  were  de- 
livered as  against  evidence  that  such  goods 
could  not  be  found  by  plaintiff  next  day. 
Freeman  v.  Winkler,  103  N.  Y.  S.  215.  Evi- 
dence that  ear  of  fruit  was  received  upon 
delivery  siding  in  good  condition,  and  that 
it  was  found  moved  about  two  lengths  next 
morning  and  fruit  crushed  and  shoved  into 
mass,  held  to  sustain  finding  that  other  cars 
had  been  negligently  forced  against  it.  An- 
derson V.  Pittsburg,  etc.,  R.  Co.,  31  Pa.  Super. 
Ct.  302.  Where  shipment  of  stock  required 
forty-eight  hours  longer  than  usual,  and 
was  carried  fifty  hours  witliout  unloading 
for  food  or  water,  contrary  to  §  4386,  U.  S. 
St.  (U.  S.  Comp.  St.  1901,  p.  2995),  and  deliv- 
ered in  weakened  and  injured  condition, 
negligence  of  carrier  was  not  rebutted  by 
testimony  that  there  were  no  unreasonable 
delays,  and  that  stock  was  in  good  condi- 
tion at  various  points,  and  on  arrival  did 
not  bear  evidence  of  greater  hardships  than 
usual  to  such  trips.  Cincinnati,  etc.,  R.  Co. 
V.  Greening,  30  Ky.  L.  R.  1180,  100  S.  W.  825. 
Manufacturer  agreed  to  furnish  and  set  up 
monument  for  specific  sum.  Evidence  that 
carrier  rendered  unnecessary  special  service 
for  purchasing  association  over  his  objection, 
thereby  diverting  part  of  such  sum,  with  full 
knowledge  of  facts,  held  to  support  count 
for  damages  for  wrongful  Interference  witli 
manufacturer's  rights.  Harrison  Granite 
Co.  V.  Pennsylvania  R.  Co..  145  Mich.  712,  13 
Det.  Leg.  N.  631,  108  N.  W.  1081.  And  it  is 
no  defense  that  defendant  carried  and  de- 
livered in  good  order.     Id. 

Evidenoe  held  in.suflicieut  to  show  that 
horse  was  dead  wlicn  received  by  terminal 
carrier,  and  to  overcome  presumption  against 
carrier.  Walker  v.  Southern  R.  Co.  [S.  C]  56 
S.  E.  952.  To  identify  goods.  Callaway  v. 
Southern  R.  Co.,  126  Ga.  195,  55  S.  E.  23  To 
sliow  that  stock  died  through  negligence  of 
carrier.     Louisville,  etc.,  R.  Co.  v.  Warfield,  30 
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Trial  and  instructions.^^ — The  reasonableness  of  time  of  transportation  ''^  and 
proximate  cause  of  injury  '^^  are  questions  for  tlie  jury. 

Instructions  should  not  be  upon  the  weight  of  the  evidence,"^  indicate  the 
opinion  of  the  court/^  submit  issues  unsupported  by  the  pleadings,'^  or  the  evi- 
dence," assume  facts  in  dispute/^  emphasize  particular  facts/*  or  be  misleading.''^ 
Again,  instructions  should  not  withdraw  issues.''^  Requested  instructions  already 
covered  may  be  refused.'^^ 

Damages  and  penaZh'es.'^— Eenalties  are  provided  in  some  states  for  a  failure 
to  settle  claims  upon  proper  demand.''* 


Ky.  L.  R.  352,  98  S.  W.  313.  Proof  that  when 
box  was  unpacked  week  after  delivery  goods 
were  missing,  it  being  accessible  to  stran- 
gers in  meantime,  held  insufficient  to  sliow 
nondelivery  as  against  positive  testimony 
that  box  was  in  good  condition  when  de- 
livered, and  receipt  to  that  effect.  Creager 
V.   McGowan,    104   N.   Y.    S.    416. 

Evirtcnce  held  to  make  (jiiestion  for  jury 
whetlier  lire  was  caused  by  lighting.  South- 
ern R.  Co.  V.  Smith  [Ky.]  102  S.  W.  232. 
"V\''hether  cholera  was  contracted  while  cars 
were  standing  in  infected  stockyards. 
Council  V.  St.  Louis,  etc.,  R.  Co.,  123  Mo. 
App.  432,  100  S.  V\^  57.  Whether  timely  no- 
tice of  claim  for  damage  was  given.  Mc- 
Connell  Bros.  v.  Southern  R.  Co.  [N.  C]  56  S. 
E.  559.  Negligence  of  delay  caused  by  fail- 
ure to  arrange  scliedule  so  as  to  connect 
with  through  train,  and  by  break  down.  St. 
Louis,  etc.,  R.  Co.  v.  Crowder  [Ark.]  103  S. 
W.  103  S.  W.  172.  Where  there  is  no  evi- 
dence that  plaintiff  paid  freight  on  more 
than  one  case,  and  there  was  evidence  tend- 
ing to  show  that  freight  paid  was  on  a 
different  case  tlian  that  in  litigation,  pay- 
ment of  freight  on  latter  case,  held  for  jury. 
Louisville  &  N.  R.  Co.  v.  Britton  [Ala.]  43 
So.  108.  Where  stock  was  unreasonably 
delayed,  evidence  of  wreck  on  initial  carrier's 
line,  delaying  transportation  for  four  or 
tive  hours,  witliout  proof  of  any  deay  on 
connecting  line,  held  to  make  case  for  jury 
against  initial  carrier.  Illinois  Cent.  R.  Co. 
V.   Stevens,    29    Ky.   L.   R.   1079,    96   S.   W.   888. 

66.  See  7   C.  L.   551  . 

67.  Within  Revisal  1905,  §  2632,  imposing 
penalty.  Alexander  v.  Atlantic  Coast  Line 
R.  Co.   [N.  C]   56  S.  E.  697. 

68.  McConnell  Bros.  v.  Southern  R.  Co. 
[N.  C]   56  S.  E.  559. 

69.  Held  on  weight  of  evidence  as  with- 
drawing question  as  to  place  where  delivery 
to  connecting  carrier  should  have  been 
made.  Texas  &  P.  R.  Co.  v.  Bailey  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  843,  96  S.  W.  1089. 
Instruction  as  to  damages,  held  not  on 
weight  of  evidence  where  it  was  made  ap- 
plicable only  in  event  jury  found  facts 
creating  liability.  Missouri,  etc.,  R.  Co.  v. 
Garrett   [Tex.  Civ.  App.]    96  S.  W.  53. 

70.  Instruction  adding,  after  stating 
plaintiff's  tlieory,  "so,  of  course,"  and  then 
setting  out  defendant's  view,  held  not  to 
indicate  that  court  considered  carrier's 
theory  cf  less  weight.  St.  Louis,  etc.,  R.  Co. 
V.  Gunttr   [Tex.  Civ.  App.]    99  S.  W.   152. 

71.  Where  contract  under  which  ship- 
ment was  made  was  not  attacked,  error  to 
submit  question  whether  it  was  fair  and 
reasonable.  St.  Louis,  etc.,  R.  Co.  v.  Crowder 
[Ark.]   103  S.  W.  172. 

72.  Instruction  submitting  necessity  of 
unloading    cattle    for    recuperation,    held    er- 


ror. Dupree  v.  Texas  &  P. 'R.  Co.  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  809,  96  S.  W.  647. 
Evidence  of  custom  to  accept  goods  of 
plaintiff  for  shipment  placed  on  platform 
without  special  notice  to  agent,  held  to  au- 
thorize an  instruction  in  respect  thereto. 
Copeland  v.  Southern  R.  Co.  [S.  C]  57  S.  E. 
535.  Evidence  as  to  delay  on  connecting 
line,  held  sufficient  to  render  refusal  of 
instruction  limiting  recovery  to  loss  on 
defendant's  line  prejudicial.  St.  Louis,  etc., 
R.  Co.  v.  Stokes  [Tex.  Civ.  App.]  99  S.  W. 
120. 

73.  Assumed  date  of  receipt.  St.  Louis 
S.   W.    R.    Co.   V.    Thompson    [Tex.   Civ.    App.] 

103  S.  W.   684. 

74.  Certain  facts  to  be  considered  in  de- 
termining whether  reasonable  diligence  in 
shipment  had  been  exercised.  Dupree  v. 
Texas  &  P.  R.  Co.  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  809,  96  S.  W.  647. 

75.  In  action  for  failing  to  deliver  cattle 
in  time  for  certain  market,  instruction  using 
words  "open  market"  without  explanation, 
lield  misleading.  Baltimore  &  R.  Co.  v. 
Whitehill,  104  Md.  295,  64  A.  1033.  Instruc- 
tion to  consider  other  freight  being  handled 
over  road  at  same  time  in  determining 
whether  cattle  were  transported  in  reason- 
able time,  held  misleading  where  there  is  no 
evidence  as  to  amount  of  such  freiglit.  Du- 
pree V.  Texas  &  P.  R.  Co.  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.  809,  96  S.  W.  647.  Instruc- 
tion that  if  injuries  were  result  of  weakness 
of  cattle,  or  their  condition  was  such  that 
tliey  were  unable  to  make  journey  without 
injury,  verdict  sliould  be  for  defentdant,  does 
not  impose  absolute  duty  to  transport  safely 
if  they  were  able  to  make  journey.  Texas, 
etc.,  R.  Co.  V.  Felker  [Tex.  Civ.  App.]  99 
S.  W.   439. 

76.  Instruction  that  only  duty  defendant 
owed  plaintiff  was  to  carry  cattle  with  rea- 
sonable diligence,  properly  refused  where 
there  is  count  for  failure  to  timely  furnish 
cars.      Baltimore,    etc.,    R.    Co.    v.    Whitehill, 

104  Md.  295,  64  A.  1033.  Prayer  limiting  re- 
covery to  nominal  damages  is  properly  re- 
fused where  there  is  pi^of  of  actual  loss.     Id. 

77.  Partieular  instrnction  held  covered: 
As  to  duty  to  deliver  to  original  consigne» 
unless  notified  to  deliver  to  his  agent.  St. 
Louis  S.  W.  R.  Co.  V.  Wester  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  783,  96  S.  W.  769.  That 
if  cattle  were  poor  and  weak,  and  injuries 
resulted  proximately  therefrom,  no  recov- 
ery could  be  had.  Texas,  etc.,  R.  Co.  v. 
Felker  [Tex.  Civ.  App.]  99  S.  W.  439.  Reliev- 
ing carrier  from  loss  caused  by  erroneous 
addressing  of  goods  by  shipper.  Southern 
Exp.  Co.  V.  Hill   [Ark.]    98  S.  W.   371. 

78.  See  7  C.  L.  552.  See,  also,  Damages, 
7   C.   L.    1029. 

71).     Filing    claim    with    "soliciting    freight 
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§  14.  Freight  and  other  cliarges.^^ — A  carrier  undertaking  to  carry  to  destina- 
tion must  prepav  cliarges  of  connecting  carriers  if  demanded.*^  A  carrier  has  "a  lien 
for  liis  lawful  charges,^-  upon  an  authorized  shipment,^^  unless  he  has  waived  the 
same  ^*  or  is  indebted  to  the  shipper  for  default  in  excess  of  the  charges  due/-'* 
though  it  has  been  held  that  the  lien  does  not  extend  to  demurrage  charges.**^  A 
carrier  may  establish  reasonable  demurrage  charges,*'^  and  adopt  reasonable  rules  for 
tlie  collection  thereof.**  A  carrier's  charges  must  be  reasonable/^  and,  if  an  unlaw- 
ful ^°  or  unreasonable  charge/'  or  a  charge  in  excess  of  a  valid  ^-  contract/^  is  made, 
the  excess  may  be  recovered  in  a  common-law  action/*  especially  if  paid  under  a 
mistake  of  fact.®^  "Wliere  the  duly  established  rate  is  charged  on  an  interstate  ship- 
ment, a  shipper  cannot  maintain  an  action  based  on  its  unreasonableness  until  the 
interstate  commerce  commission  has  acted  thereon."'^  In  some  states  the  inten- 
tional ^^  collecting  of  unlawful  "^  or  excessive  charges  ^^  renders  the  carrier  liable 
to  a  penalty.     Manner  of  adjusting  charges  is  prescribed  by  statute  in  some  states.^ 


agent"  at  destination  is  sufficient  to  entitle 
plaintiff  to  penalty  for  loss  of  property,  pro- 
vided by  Act  Feb.  23,  1903  (24  Stat.  p.  81). 
Bell  V.  Southern  R.  Co.   [S.  C]   57  S.  E.  689. 

80.  See   7   C.   L.   552. 

81.  Lehigh  Valley  Transp.  Co.  v.  Post 
Sugar  Co.,   228   111.   121,   81  N.   E.   819. 

82.  Carrier  receiving  sliipment  from  con- 
necting carrier  has  lien  only  for  contract 
price  as  set  forth  in  blil  of  lading,  and  if  it 
claims  lien  for  larger  amount  it  does  so  at 
own  risk.  Beasley  v.  Baltimore  &  P.  R.  Co., 
27  App.  D.  C.  595. 

83.  Letter  from  plaintiff  in  replevin  to 
third  person  directing  him  to  ship  goods  by 
defendant  sustains  special  plea  of  right  to 
possession  under  lien  for  carriage.  Keba- 
bian  v.  Adams  Exp.  Co.  [R.  I.]  66  A.  201. 

84.  Special  contract  will  not  be  con- 
strued to  waive  lien  for  charges  unless  such 
intent  clearly  appears.  Atchison,  etc.,  R. 
Co.  V.  Hinsdell  [Kan.]  90  P.  800.  Recitals 
that  all  prior  agreements  are  merged  therein, 
and  that  it  contained  all  terms  agreements, 
and  provisions  in  any  manner  relating  to 
the  transportation,  lield  not  to  waive  lien. 
Id. 

85.  Refusal  to  deliver  without  payment 
of  freight  constitutes  conversion.  Missouri 
Pac.  R.  Co.  v.  Peru-Van  Zandt  Imp.  Co.,  73 
Kan.   295,   85  P.   408,   87   P.   80. 

86.  Wallace  v.  Baltimore  &  O.  R.  Co., 
216   Pa.    411,   65  A.   665. 

87.  Though  bill  of  lading  does  not  provide 
that  demurrage  shall  be  paid  by  consignee 
or  his  assignee,  yet  assignee  by  delivering 
bill  to  railway  company  and  accepting  goods 
becomes  bound  by  implied  promise  to  pay 
all  specified  charges.  Cincinnati  &  Columbus 
Trac.  Co.  v.  Norfolk  &  Western  Ry.  Co.,  8 
Ohio  C.  C.  (N.  S.)  134.  In  action  for  demur- 
rage based  upon  rul^  of  carrier,  affidavit  of 
defense  denying  existence  of  rule  is  sufficient. 
Pennsylvania  Co.  v.  Marquis  Limestone  & 
Clay  Co.,  31  Pa.  Super.'  Ct.  198. 

88.  Rule  requiring  shipper  to  pay  demur- 
rage charges  whetlier  just  or  unjust,  and  to 
submit  claim  for  j-eturn  to  manager  of  car 
service  association,  is  not  reasonable.  Lara- 
bee  Flour  Mills  Co.  v.  Missouri  Pac.  R.  Co., 
74  Kan.  808,  88  P.  72.  Refusal  to  pay  de- 
murrage is  not  ground  for  discontinuing 
switching  where  delay  was  occasioned  as 
much  by  carrier's  fault  as  shipper's.     Id. 

81).  Applies  to  interestate  shipments.  Hal- 
liday   Mill    Co.    v.    Loui.'^iana    &    N.    W.    R.    Co. 


[Ark.]  98  S.  W.  374.  Filing  and  publishing 
rate  under  interstate  cominerce  act  raises 
no  presumption  that  it  is  reasonable.  Illi- 
nois C.  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 206  U.  S.  441,  51  Law.  Ed.  441. 

90.  Carrier  is  not  entitled  to  switching 
charges  paid  to  connecting  carrier  where 
charge  exceeds  prescribed  rate  on  shipment. 
Timpson,  etc.,  R.  Co.  v.  Sanford  [Tex.  Civ. 
App.]    103   S.   W.    432. 

91.  Extra  charges  of  two  cents  for  hay 
unloaded  into  wareliouse  in  East  St.  Louis 
and  reloaded  for  shipment  to  southeastern 
points,  held  excessive  by  one  cent.  St.  Louis 
Hay  &  Grain  Co.  v.  Southern  R.  Co.,  149  F. 
609.  Finding  by  interstate  commerce  com- 
mission tliat  cliarge  of  one  cent  per  one 
hundred  pounds  for  privilege  of  reconsign- 
ment  at  East  St.  Louis  was  reasonable  is 
prima  facie  evidence  of  such  fact.  South- 
ern R.  Co.  V.  St.  Louis  Hay  &  Grain  Co.  [C. 
C.  A.]  153  F.  728.  In  proceeding  in  which 
interstate  commerce  commission's  findings 
are  prima  facie  evidence  as  to  facts  found, 
it  is  not  error  to  admit  in  evidence  whole  re- 
port including  opinion  where  case  is  be- 
ing tried  before  court.     Id. 

92.  Agreed  rate  for  interstate  shipment 
less  than  schedule  rate  is  void  and  unen- 
forcible,  and  shipper  paying  schedule  rate 
cannot  recover  difference.  Atchison,  etc.,  R. 
Co.  V.  Holmes,  18  Okl.  92,  90  P.  22. 

93.  In  action  for  rebate  of  $3  per  car  on 
material  furnished  for  shipment  under  spe- 
cial contract,  evidence  held  insufficient  to 
establish  contract.  Dimeling  &  Co.  v.  Buf- 
falo, etc.,  R.  Co.,  215  Pa.  480,   64  A.  677. 

94.  Common- law  remedies  for  recovery  of 
excessive  freight  charges  are  not  affected  by 
remedy  afforded  by  interstate  commerce  act. 
Halliday  Mill.  Co.  v.  Louisiana  &  N.  W. 
R.  Co.  [Ark.]  98  S.  W".  374.  Complaint  in 
language  of  Kirby's  Dig.  §§  6621,  6730,  for 
recovery  of  overcharges,  lield  to  state  com- 
mon-law cause  of  action.     Id. 

95.  Where  consignor  agreed  upon  re- 
duced rate,  which  was  to  be  paid  by  con- 
signee and  deducted  from  purchase  price, 
and  consignee  pays  full  rate  in  ignorance  of 
reduced  rate,  excess  may  be  recovered. 
Georgia  R.  &  Banking  Co.  v.  Crossley  &  Co. 
[Ga.]    57    S.   E.    97. 

9«.  Texas  &  P.  R.  Co.  v.  Abilene  Cotton 
Oil  Co.,   204   U.   S.   426,   51   Law.   Ed.   553. 

97.  Under  Rev.  St.  1895,  art.  4575.  excus- 
ing   overcliarge     only     when     unintentionally 
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Part  III..  Careiage  or  Live  Stock. 

§  15.  Duty  to  carry  and  contract  of  carriage  generally.- — Fact  that  stock  will 
require  food  and  water  does  not  justify  a  refusal  to  transport  unless  accompanied 
by  a  caretaker.^  A  contract  for  uninterrupted  carriage  for  a  period  longer  than 
that  allowed  by  statute  is  void.* 

§  16.  Care  required  of  carrier.'' — Except  as  to  injuries  due  to  the  inherent 
nature  and  propensities  of  the  animals,  the  carrier  assumes  the  same  liabilitv 
as  in  the  carriage  of  goods,  ^  the  liability  attaching  when  the  stock  is  delivered 
in  pens  for  immediate  shipment.^  It  must  provide  suitable  pens  for  the  recep- 
tion and  delivery  of  stock,*  and  must  keep  them  in  a  reasonablv  safe  condition  ° 


and  innocently  made  through  mistake  of 
facts,  it  is  no  defense  to  action  for  penalty 
for  overcharges  on  local  shipments  that  car- 
rier transported  under  same  contract  inter- 
state sliipments  at  much  lower  rate  than 
it  could  have  charged.  Timpson,  etc.,  R.  Co. 
V.  Sanford  [Tex.  Civ.  App.]  103  S.  W.  432.  In 
prosecution  for  extortion  in  overcharging 
under  Texas  statute,  that  overcharge  was 
unintentional  is  matter  for  defendant  to 
plead  and  prove.  St.  Louis  S.  'W.  R.  Co.  v. 
Rutherford  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
179,    96   S.   W.   73. 

98.  Demand  and  collection  of  demurrage 
in  addition  to  freight  before  giving  ship- 
per free  use  of  car  for  forty-eight  hours 
is  extortion  under  Sayles'  Ann.  Civ.  St.  1897, 
art.  4573.  St.  Louis,  S.  W.  R.  Co.  v.  Ruther- 
ford [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  179, 
96   S.   W.    73. 

99.  Penalty  held  properly  awarded  where 
carrier  demanded  and  received  over  pro- 
test rate  in  excess  of  prescribed  amount 
and  same  was  not  innocently,  or  uninten- 
tionally collected.  Timpson,  etc.,  R.  Co.  v. 
Sanford  [Tex.  Civ.  App.]  103  S.  W.  432. 
Proof  that  charge  was  greater  than  pub- 
lished charge  between  same  points  in  op- 
posite direction  does  not  as  matter  of  law 
prove  overcharge  within  Revisal  1905, 
§§  2642-2644,  rendering  company  liable  for 
penalty  for  charging  more  than  printed 
tariff.  Scull  &  Co.  v.  Atlantic  Coast  Line  Co. 
[N.  C]   56  S.  E.  876. 

1.  Act  1903  (26  Stat.  p.  81)  entitled  "Act 
to  regulate  the  manner  in  which  carriers 
.   .  .   shall    adjust    freight    rates,    and    claims 


Civ.    App.]    16    Tex.    Ct.    Rep.    983,    97    S.    M'. 
325. 

5.  See  7   C.  L.   554. 

6.  Cleve  v.  Chicago,  etc.,  R.  Co.  [Neb.] 
108  N.  W.  982.  Carriers  of  live  stock  held 
not  insurers,  but  owe  greater  degree  of 
care  than  mere  bailees.  Cincinnati,  etc.,  R. 
Co.  V.  Greening,  30  Ky.  L.  R.  1180,  100  S.  T^'. 
825.  Where  carrier  proves  that  mule  dying 
en  route  bore  no  marks  of  injury,  and  that 
there  was  no  delay  in  transportation,  there 
being  no  evidence  as  to  cause  of  death,  de- 
fendant is  entitled  to  peremptory  instruc- 
tion. Illinois  Cent.  R.  Co.  v.  Davis  [Miss.] 
43    So.    674. 

7.  Nelson  v.  Chicago,  etc.,  R.  Co.  [Neb.] 
110  N.   T^'.    741. 

8.  Cattle  escaped.  St.  Louis,  etc.,  R.  Co. 
V.  Beets  [Kan.]  89  P.  683.  Whether  delivery 
is  made  to  owner  or  connecting  carrier. 
Texas  &  P.  R.  Co.  v.  Felker  [Tex.  Civ.  App.] 
99  S.  W.  439.  Delivery  through  stockyards 
company  does  not  relieve  from  responsi- 
bility. Id.  Liable  for  maintaining  pens  in- 
adequate in  size,  though  no  notice  in  respect 
thereto  has  been  served  upon  it.  Texas  &  P. 
R.  Co.  v.  Slator  [Tex.  Civ.  App.]  102  S.  W. 
156.  Rev.  St.  1895,  art.  4519,  if  it  applies  to 
live  stock,  does  not  require  carrier  to  pro- 
vide covered  pens  for  their  reception.  In- 
struction .held  erroneous  as  warranting  jurj' 
so  to  believe.  Ft.  Worth,  etc.,  R.  Co.  v. 
Cage  Cattle  Co.  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  52,  95  S.  W.  705.  Permitting  pens 
to  be  in  muddy  condition  does  not  show 
negligence  as  matter  of  law.  Ft.  T^'orth. 
etc.,  R.  Co.  V.  Glanton  [Tex.  Civ.  App.]  100 
S.  W.  166.     Evidence  that  posts  were  rotten. 


for  loss  or  damage  of  freight,"  is  not  un-  i  and  that  one  whole  side  of  pen  fell  down, 
constitutional  as  relating  to  two  subjects.  I  held  to  show  actionable  negligence.  St. 
Aycock-Little  Co.  v.  Southern  R.  Co.  [S.  C]  i  Louis,  etc.,  R.  Co.  v.  Beets  [Kan.]  89  P.  683. 
57  S.  E.  27.  Revisal  1905,  §  2633.  providing  ;  Negligence  in  keeping  pens  in  such  condition 
that    carriers     shall     settle     freight    charges  {  as    to    render    it    necessary    to    shut    hogs    in 


according  to  rate  specified  in  bill  of  ladin 
provided  it  shall  not  be  in  excess  of  rate 
filed  with  interstate  commerce  commission 
or  corporation  commission,  and  shall  in- 
form consignee  on  request  of  rate  due,  etc., 
held  applicable  where  no  rate  has  been 
filed.  Harrill  Bros.  v.  Southern  R.  Co.  [N. 
C]    57   S.   E.   383. 

2.  See   7    C.   L.    554. 

3.  Knight  v.  Quincy,  etc.,  R.  Co.,  120 
Mo.   App.   311,   96   S.   W.   716. 

4.  Extending  over  twenty-eight  hours, 
held  void  under  Federal  Statute  requiring 
stock  not  to  be  carried  longer  than  twenty- 
eight  hours  without  unloading  for  rest  and 
feeding.     St.    Louis    R.    Co.    v.    Frazar    [Tex. 


loading  chute,  held  for  jury.     St.  Louis,   etc.. 
R.  Co.  V.  Keys,  6  Ind.  T.  396,  98  S.  "V\'.  138. 

9.  Must  keep  in  reasonably  safe  condi- 
tion. Atchison, etc.,.  R.  Co.  v.  Allen  [Kan.] 
88  P.  966.  Carrier  is  liable  for  injury  to 
caretaker  of  stock  from  defective  walk  about 
feed  pens  only  when  it  has  notice  of  defect 
or  is  charged  with  notice.  Id.  Special  find- 
ing that  carrier  did  not  have  actual  notice 
is  not  inconsistent  with  general  verdict  for 
plaintiff  where  there  was  evidence  of  facts 
charging  notice.     Id. 

10.  Though  the  duty  of  caring  for  and 
watering  devolves  upon  carrier,  caretaker 
is  not  a  trespasser  in  following  and  inspect- 
ing the  cattle.  Atchison,  etc.,  R.  Co.  v. 
Allen    [Kan.]    88    P.    966. 
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for  those  properly  about  the  same."  In  the  absence  of  special  contract,^^  a  car- 
rier need  exercise  onl}-  reasonable  diligence  ^-  to  transport  within  reasonable  time.^^ 
"\Miile  a  carrier  is  not  liable  for  contributory  negligence  of  the  shipper/*  it  must 
exercise  reasonable  care  in  bedding  ^^  and  loading  the  cars  ^"^  when  it  undertakes 
such  work.     Carrier  must  not  knowingly  ^^  expose  stock  to  infectious  diseases. 

Eest,  feeding,  and  watering  ^^  are  usually  required,"  and  to  that  end  suitable 
pens  must  be  maintained  -°  and  due  opportunity  given. -^  A  contract  requiring  a 
shipper  to  feed  and  water  at  his  own  expense  implies  that  an  opportunity  so  to  do 
will  be  given.-- 

§  17.     Delivery.'^ 

§  18.     LiahiUty  of  carrier  or  connecting  carrier.-* 

§  19,     Limitation  of  liahility.^^ 

§  20.  Procedure  in  actions  relating  to  carriage  of  stochr^ — Evidentiary  mat- 
ters need  not  be  pleaded.-^  Wliere  stock  is  delivered  in  good  condition,  proof  of  in- 
jury or  death  raises  a  presumption  of  negligence,  and  carrier  has  burden  of  reliev- 
ing itself,-^  unless  a  caretaker  accompanied  the  stock.-®  That  the  injury  was  due 
to  inlierent  propensities  is  a  matter  of  defense.^"  Recovery  must  be  had  upon  the 
particular  negligence  charged. ^^     In  the  admission  of  evidence  the  general  rules  in 


11.  Evidence  held  to  show  that  defend- 
ant accepted  cattle  for  delivery  in  time  for 
particular  market.  Baltimore  &  O.  R.  Co.  v. 
Whitehill,,  104  Md.  205,  64  A.  1033. 

12.  Missouri,  etc.,  R.  Co.  v.  Kyser  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  891,  95  S.  W. 
747.  Instruction  held  not  to  state  as  matter 
of  law  that  it  was  negligence  to  permit 
cattle  to  remain  in  pens  longer  than  five 
hours,  minimum  time  required  by  law.  St. 
Louis,  etc.,  R.  Co.  V.  Gunter  [Tex.  Ci\^  App.] 
99  S.  W.  152. 

13.  Ecton  V.  Chicago,  etc.,  R.  Co.,  125  Mo. 
App.  223,  102  S.  W.  575.  Time  within  which 
transportation  is  customarily  made  will  be 
considered    as    reasonable    time.     Id. 

14.  Not  contributory  negligence  to  place 
cattle  in  pens  at  request  of  carrier  and  to 
allow  them  to  await  cars  witliout  food  or 
water,  where  carrier's  agent  informs  sliip- 
per  that  cars  will  arrive  soon.  Missouri, 
etc.,  R.  Co.  V.  Kyser  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  891,   95  S.  W.  747. 

15.  Houston,  etc.,  R.  Co.  v.  Mayes  [Tex. 
Civ.  App.]   16  Tex.  Ct.  Rep.  818,  97  S.  W.  318. 

16.  Instruction  rendering  carrier  liable 
for  overcrowding,  without  regard  to  what 
prudent  man  would  have  done  under  circum- 
stances, is  erroneous.  Ft.  Worth  &  R.  G. 
R.  Co.  V.  Cage  Cattle  Co.  [Tex.  Civ.  App.] 
16    Tex.    Ct.    Rep.    52,    95    S.    W.    705. 

17.  Notice  to  person  in  charge  of  train 
is  notice  to  carrier.  Council  v.  St.  Louis, 
etc.,  R.  Co.,  123  Mo.  App.  432,  100  S.  W.  57. 

18.  See  7  C.  L.   555. 

19.  Fact  that  ninety-three  fat  beef  cat- 
tle are  loaded  in  five  cars  sufficiently  shows 
that  they  had  not  space  and  opportunity  to 
rest  so  as  to  excuse  carrier  from  unloading 
as  required  by  Rev.  St.  U.  S.  §  4386  (U.  S. 
Comp.  St.  1901,  p.  2995.)  Ecton  v.  Chicago, 
etc.,  R.  Co.,  125  Mo.  App.  223,  102  S.  W. 
575.  Negligence  in  failing  to  water  hogs 
received  in  heated  condition,  held  for  jury. 
St.  Louis,  etc.,  R.  Co.  v.  Keyes,  6  Ind.  T. 
396,    98    S.    W.    138. 

20.  Atchison,  etc.,  R.  Co.  v.  Allen  [Kan.] 
88    P.     966.     Where    provision     for    stock     is  ] 


sufilcient  for  ordinary  weather  conditions, 
carrier  is  not  liable  for  loss  due  to  un- 
precedented conditions.  Louisville  &  N.  R. 
Co.  v.  Warfleld,  30  Ky.  L.  R.  352,  98  S.  W. 
313. 

21.  Evidence  held  to  show  actionable 
negligence  in  failing  to  furnish  proper  fa- 
cilities for  feeding  and  watering.  Cook  v. 
Chicago,    etc.,    R.    Co.    [Neb.]    110    N.    W.    718. 

22.  Carrier  held  liable  for  failure  to  af- 
ford opportunity.  Wabash  R.  Co.  v.  Thomas, 
122  111.  App.  569. 


See,  also,  ante,  §  9. 
See,    also,    ante,    §   3. 
See,  also,  ante,   §   11. 


23.  See  3  C.  L.  610. 

24.  See    3    C.    L.    610. 

25.  See   3   C.   L.   610. 

26.  See  7  C.  L.   556. 

27.  Evidence  that  cattle  of  other  ship- 
pers on  same  train  ■were  killed  introduced  to 
show  rough  handling.  Southern  Kansas  R. 
Co.  v.  Bennett  [Tex.  Civ.  App.]  103  S.  W. 
1115. 

28.  Sufficient  if  proof  excludes  idea  that 
death  was  due  to  other  causes  than  inherent 
vices,  witliout  proof  of  specific  cause. 
Thomas  v.  Wells-Fargo  Exp.  Co.  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  986,  95  S.  W.  723.  Evi- 
dence held  to  show  that  dog  died  from  heat 
and    inherent    vices.      Id. 

29.  No  presumption  of  negligence  arises, 
and  shipper  has  burden  of  showing  same. 
Cleve  V.  Chicago,  etc.,  R.  Co.  [Neb.]  lOS  N. 
W.    982. 

30.  Hence,  wliere  there  Is  no  evidence 
that  injuries  were  so  caused,  instructions 
on  liability  may  omit  such  exception.  St. 
Louis  S.  W.  R.  Co.  V.  Kilberry  [Ark.]  102  S. 
W.  894. 

31.  Proof  of  defective  condition  of  car 
is  not  admissible  under  general  allegation 
of  rough  liandling.  Texas  &  P.  R.  Co.  v. 
Stewart  [Tex.  Civ.  App.]  96  S.  W.  106. 
Where  negligence  charged  is  unreasonable 
delay,  and  inability  to  feed  because  of  con- 
dition of  pens  is  sliown  to  explain  loss  in 
weight,  instruction  limiting  recovery  to  neg- 
ligence charged  should  have  been  given.  St. 
Louis,  etc.,  R.  Co.  v.  Crowder  [Ark.]  103 
S.    W.    172. 
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respect  to  statements  of  officers  ^-  and  agents/=^  relevancy,^*  hearsay/^  conclusions  of 
witnesses,^®  etc.,  apply. 
§  31.     Damafjes.^'^ 

Part  TV.  Carriage  of  Passengers. 

§  22.  Wlio  are  passengers.^^ — The  relation  is  said  to  be  based  upon  contract 
expressed  or  implied/^  but  the  invalidity  thereof  is  immaterial  if  it  is  being  recog- 
nized.'*"  Except  in  those  cases  where  fare  is  not  required,*^  the  party  must  have 
paid  or  intend  to  pay/-  and  have  the  means  of  so  doing.*^  One  boarding  in  the 
bona  fide  belief  that  he  possesses  a  valid  ticket  temporarily  becomes  a  passenger," 
and  in  some  states  continues  as  such  if  the  invalidity  is  due  to  carriers'  default.*^ 
One  attempting  to  board  vs^ithout  an  invitation,  expressed  or  implied,*®  or  who  is 


32.  In  action  for  loss  due  to  inadequacy 
of  pens,  evidence  that  after  loss  witness  told 
defendant's  superintendent  of  insufficiency 
of  pens,  and  superintendent  told  him  to 
get  up  plans  for  additions  and  he  would 
consider  them,  is  inadmissible,  since  it  did 
not  show  notice  at  time  of  loss,  nor  was  it 
an  admission  of  inadequacy.  Texas  &  P. 
R.  Co.  V.  Slator  [Tex.  Civ.  App.]  102  S.  W. 
156. 

33.  Conversation  between  defendant's 
ag'ent  and  plaintiff  year  before  shipment 
about  building  new  pens  is  inadmissible  to 
show  inadequacy  of  pens,  being  too  remote. 
Ft.  Worth,  etc.,  R.  Co.  v.  Cage  Cattle  Co. 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  52,  95  S. 
W.    705. 

34.  Held  admissible:  Evidence  tliat  cat- 
tle of  other  shippers  on  same  train  were 
killed,  as  showing  rough  handling.  South- 
ern Kansas  R.  Co.  v.  Bennett  [Tex.  Civ. 
App.]  103  S.  W.  1115.  Testimony  of  care- 
taker that  he  did  not  authoize  delivery  at 
stockyards,  as  sliowing  delivery  was  made 
there  on  carrier's  authority.  Texas  &  P.  R. 
Co.  V.  Pelker  [Tex.  Civ.  App.]  99  S.  W.  439. 
Thougli  only  negligence  charged  is  delay, 
evidence  that  stock  was  unloaded  in  pens 
which  were  in  such  condition  that  they 
could  not  be  fed,  as  explaining  loss  of 
weight.  St.  Louis,  etc.,  R.  Co.  v.  Crowder 
[Ark.]  103  S.  W.  172.  Where  in  action  for 
delay,  it  appears  that  stock  was  unloaded 
into  pens  so  maintained  tliat  they  could  not 
be  fed  while  awaiting  through  train,  notice 
of  intended  shipment  may  be  shown,  as 
bearing  on  negligence  in  failing  to  arrange 
schedule  so  as  to  avoid  such  detention.  St. 
Louis,  etc.,  R.  Co.  v.  Crowder  [Ark.]  103  S. 
W.  172. 

Held  irrelevant:  Testimony  that  calves 
weighing  from  340  to  350  pounds,  trans- 
ported as  calves  involved  were,  would  de- 
crease certain  amount  in  weight,  where 
calves  shipped  weighed  from  303  to  306 
pounds.  Texas  &  P.  R.  Co.  v.  Leggett  [Tex. 
Civ.  App.]  9  9  S.  W.  17  6.  Where  there  is  no 
evidence  that  cattle  did  not  reach  destina- 
tion in  time  to  get  a  "fill,"  it  is  error  to 
permit  testimony  that  cow  of  certain  weight 
will  take  fill  of  twenty-five  pounds.     Id. 

35.  Where,  in  action  for  delay  due  to  fail- 
ure of  branch  train  to  connect  with  through 
train,  it  appeared  that  stock  was  unloaded 
into  pens  so  maintained  that  they  could 
not    be    fed,    statements    of    agents    at    other  I 


stations  that  company  had  issued  orders  to 
avoid  such  delay  are  inadmissible.  St. 
Louis,  etc.,  R.  Co.  v.  Crowder  [Ark.]  103 
S.  W.  172. 

36.  Inadmissible  to  prove  inadequacy  of 
pens.  Texas  &  P.  R.  Co.  v.  Slator  [Tex. 
Civ.    App.]    102    S.    'W.    156. 

37.  See  7  C.  L.  557.  See,  also,  Damages, 
7  C.  L.   1029. 

38.  See   7   C.  L.   557. 

39.  Proof  that  plaintiff  purchased  ticket 
before  boarding  train,  or  that  he  liad  money 
to  pay  fare  and  did  pay,  establishes  relation 
without  proof  of  express  contract.  Galves- 
ton, etc.,  R.  Co.  V.  Fink  [Tex.  Civ.  App.]  99 
S.   W.   204. 

40.  Policeman  being  carried  free  under 
a  void  ordinance.  Bradburn  v.  Whatcom 
County   R.   &  Light   Co.    [Wash.]    88   P.    1020. 

41.  Where  street  car  company  offered  free 
use  of  three  of  its  cars,  under  control  of  its 
employes,  to  delegates  of  convention  and 
they  were  accepted,  delegates  were  passen- 
gers. Indianapolis  Trac.  &  T.  Co.  v. 
Klentschy,  167  Ind.  598,  79,  N.  E.  908.  Child 
riding  with  knowledge  of  conductor  and 
witiiout  objection  as  too  young  to  require 
payment  of  fare  is  passenger.  Soutliern  R. 
Co.  V.  Lee,   30  Ky.  L.  R.  1360,   101   S.  W.   307. 

42.  Gates  v.  Quincy,  etc.,  R.  Co.,  125  Mo. 
App.   334,    102   S.   W.   50. 

43.  Evidence  of  offer  to  borrow  of  a  fel- 
low passenger  upon  rejection  of  ticket,  lield 
to  make  question  of  tender  for  jury.  Gulf, 
etc.,  R.  Co.  V.  Bunn  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  721,  95  S.  W.  640.  Where  one 
voluntarily  left  train  upon  rejection  of  his 
ticket,  but  asked  to  be  allowed  to  re-enter, 
stating  that  he  could'  get  fare  on  train  a 
refusal  renders  company  liable.  Id.  In- 
struction in  respect  thereto,  held  correct. 
Id. 

44.  Relation  continues  until  he  is  notified 
of  its  invalidity  and  refuses  to  pay  fare. 
Gulf,  etc.,  R.  Co.  V.  Bunn  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  721,  95  S.  W.  640.  WHiere 
pass  issued  to  prospective  employe  was  at 
first  accepted,  but  subsequently  canceled 
because  of  lack  of  authority  of  party  issu- 
ing, holder  was  passenger  at  time  of  can- 
cellation. St.  Louis  S.  W.  R.  Co.  v.  Hill 
[Tex.  Civ.  App.]    103  S.  W.  227. 

45.  Transfer  erroneously  punched.  Little 
Rock  R.  &  Elec.  Co.  v.  Goerner,  SO  Ark.  158, 
95   S.  W.   1007. 

46.  Attempting      to      board      moving      car 
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riding  solely  b}''  the  coui?ent  of  one  not  authorized  to  give  the  same  *'  or  in  violation 
of  a  permanent  and  reasonable  prohibition  because  of  prior  misconduct/^  is  not  a 
passenger.  While  one  must  be  riding  vrith  a  legitimate  purpose/^  the  mere  fact 
that  one  of  the  purposes  is  improper  does  not  destroy  the  relation.-'*'  Statutes  in 
some  states  fix  the  relation.^^  Postal  clerks,^-  and,  generall}^,  employes  riding  under 
the  direction  of  the  carrier/^  especially  where  transportation  is  given  as  com- 
pensation,"* and  express  messengers/^  are  held  passengers,  but  not  Pullman  ear 
conductors. ^^ 

Trains  other  tJian  passenger  trains  J"' — Persons  riding  on  a  freight  train,^*  log- 
ging train,^®  or  freight  elevator,*'''  especially  if  in  charge  of  freight,*'^  and  with 
knowledge  on  the  part  of  the  carrier  that  persons  are  so  carried,*^-  are  passengers ;  and 
the  fact  that  caretaker  rides  upon  the  engine  in  the  absence  of  a  better  place  does  not 
render  him  less  so.'^^     It  has  been  held,  however,  that  a  freight  conductor  has  no 


(Lexington  R.  Co.  v.  Herring,  29  Ky.  L.  R. 
794,  96  S.  "W.  558),  or  train,  though  he  pos- 
sesses a  ticket  (lUinois  Cent.  R.  Co.  v. 
cotter  [Ky.]   103  S.  W.  279). 

47.  Boy  boarding  street  car  with  consent 
of  gripman.  Drogmund  v.  Metropolitan 
St.   R.   Co.    [Mo.  App.]    98   S.  W.   1091. 

48.  On  passenger  elevator.  Ferguson  v. 
Ti-uax  [Wis.]  112  N.  W.  513.  And  such  pro- 
hibition need  not  be  repeated  each  time 
plaintiff  came  about  the  building.  Id.  In- 
struction failing  to  submit  question  whether 
misconduct  was  such  as  to  authorize  a  per- 
manent proliibition,  held  erroneous.     Id. 

49.  Boy  riding  on  elevator  to  office  of 
tenant  to  see  if  he  was  wanted  for  errand 
is  passenger.  Ferguson  v.  Truax  [Wis.] 
110  N.  W.  395.  Evidence  held  to  sustain 
finding  that,  he  was  so  riding,  though  con- 
trary to  statements  in  deposition  taken 
nearly    year    before.     Id. 

50.  Where  one  takes  car  for  purpose  of 
transportation  and  pays  fare,  fact  that  one 
purpose  was  to  continue  controversy  with 
conductor  does  not  render  him  less  a  pass- 
enger. Little  Rock  R.  &  Elec.  Co.  v.  Dob- 
bins, 78  Ark.  553,  95  S.  'W.  788.  Defendant 
held  not  prejudiced  by  modification  of  in- 
struction that  if  plaintiff  enter  car  for  pur- 
pose of  continuing  controversy  with  con- 
ductor he  was  not  a  passenger,  by  stating 
tliat  if  he  w^ent  on  car  with  expectation  of 
being  put  off  he  was  not  a  passenger.     Id. 

51.  One  going  through  the  station 
grounds  and  yards  to  take  freight  caboose 
under  special  permit  is  not  a  passenger 
"being  transported  over  the  company's 
road,"  within  Cobbey's  Ann.  St.  1903, 
§  10,039,  and  the  company  owes  only  rea- 
sonable care.  Chicago,  etc.,  R.  Co.  v.  Mann 
[Neb.]  Ill  N.  W.  379.  One  accompanying 
stock  under  contract  is  not  passenger  being 
transported,  within  Cobbey's  Ann.  St.  1903, 
§  10,039,  and  hence  common  law  and  not 
statutory,  rule  of  liability  applies.  Riley  v. 
Chicago,    etc.,    R.    Co.    [Neb.]    Ill    N.    W.    847. 

52.  Wabash  R.  R.  Co.  v.  Jellison,  124 
111.  App.  652;  Malott  v.  Central  Trust  Co. 
[Ind.]  79  N.  E.  369;  Decker  v.  Chicago,  etc., 
11.  Co.    [Minn.]    112  N.  W.   901. 

Pa.  Act  of  April  4,  1868.  innklue  tlie  lia- 
bility of  railroad  to  mail  clerk  Nainc  a«i  that 
to  eiiiiiloye,  held  not  infringfiuciit  uf  cun- 
slitutional  power  of  congress  over  postal 
systfm.  Martin  v.  Pittsburg,  ftc.  R.  Co., 
L'li:;    r    S.    L'X4     51   Law.   EJ.   184. 


53.  Held  a  pa8.seuger:  Riding  on  ticket 
furnished  by  foreman  according  to  general 
custom,  whicli  ticket  was  good  on  any  car. 
Indianapolis  Trac.  &  T.  Co.  v.  Romans  [Ind. 
App.]  79  N.  E.  1068.  Petition  alleging  such 
facts,  held  not  inconsistent  with  allegation 
that  decedent  was  a  passenger.  Id.  Riding 
under  contract  between  his  employe)  and 
defendant,  whereby  latter  was  to  carry  serv- 
ants.    Gray    v.    Columbia,    etc.,    R.    Co.    [Or.] 

88  P.    297. 

Held  not  passengers:  Workmen  being 
transported  home  in  special  car  for  mutual 
benefit.  Kilduff  v.  Boston  Elev.  R.  Co. 
[Mass.]  81  N.  E.  191.  Toolhouse  foreman, 
who  also  assisted  in  clearing  away  wrecks, 
returning  from  such  work  in  caboose  of 
freight  train  under  direction  of  foreman. 
St.  Clair  v.  St.  Louis,  etc.,  R.  Co.,  122  Mo. 
App.    519,    99   S.   W.    775 

54.  Enos  V.  Rhode  Island  Suburban  R. 
Co.    [R.    L]    67   A.    5. 

55.  Davis  v.  Chesapeake  &  O.  R.  Co.,  29 
Ky.  L.  R.  53,  92  S.  W.  339.  Contra.  Robinson 
v.  St.  Johnsbury  &  L.  C.  R.  Co.  [Vt.]  66  A.  814. 

56.  Denver,    etc.,    R.    Co.    v.    Whan    [Colo.] 

89  P.   39. 

57.  See    7    C.    L.    558. 

58.  With  consent  of  conductor  and  in  ig- 
norance of  rule  prohibiting  such  carriage 
is  passenger,  especially  where  rule  is  so 
openly  violated  as  to  charge  company  with 
knowledge  thereof  and  no  objection  has 
been  made.  St.  Louis  S.  W.  R.  Co.  v.  Mor- 
gan [Tex.  Civ.  App.]  98  S.  W.  408.  Absence 
of  caboose  or  fact  that  other  cars  were  to 
be  added  did  not  render  locomotive  and 
cars  any  less  a  train  within  contract  au- 
tliorizing  sliipper  to  ride  "on  the  train  with 
the  animals."  Southern  R.  Co.  v.  Cullen, 
122    111.    App.     293. 

."9.  Harvey  v.  Deep  River  Logging  Co. 
[Or.]    90   P.    501. 

60.  Riding  in  charge  of  freight  as  was 
the  custom.  Orcutt  v.  Century  Bldg.  Co., 
201  Mo.  424,  99  S.  W.  1062. 

61.  Southern  R.  Co.  v.  Cullen,  122  111. 
App.    293. 

62.  Custom  of  allowing  persons  to  ride 
on  logging  train,  held  so  general  as  to  au- 
thorize finding  that  company  had  knowledge 
thereof.  Harvey  v.  Deep  River  Logging  Co. 
[Or.]    90   P.    501. 

6.H.  Southern  R.  Co.  v.  Cullen,  122  111. 
App     293. 
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implied  autliority  to  accept  passengers.®*    An  engineer  voluiuarily  riding  on  an  en- 
gine wliile  learning  a  new  run  is  a  passenger.®^ 

Tlie  relation  begins.'^*^ — Since  the  relation  is  founded  upon  contract  the  pas- 
senger must  be  accepted  as  such/"  but  one  entering  a  train  or  car  upon  invitation  "* 
becomes  a  passenger,  thoiigh  such  car  does  not  go  directly  to  his  destination.®" 

The  relation  ceases  or  is  interrupted  '**  when  the  destination  is  reached  and  the 
passenger  has  had  a  reasonable  time  to  leave  the  train  '^  and  to  cjuit  the  premises.'^ 
One  refusing  to  pay  fare  for  a  child  in  his  charge,'^  or  failing  to  pay  his  o^\ti  fare 
within  a  reasonable  time  after  demand,'*  ceases  to  be  a  passenger.  A  passenger 
does  not  lose  his  rights  by  riding  in  a  dangerous  place  with  the  consent  of  the  car-  • 
rier,'^  nor  does  one  on  a  freight  train  by  temporarily  leaving  the  same  while  switch- 
ing to  talk  with  a  friend.'® 

§  23.  Duty  to  receive  and  carry  passengers.'' — A  carrier  negligently  failing  to 
stop  at  a  flag  station  upon  proper  signals  is  liable.'^ 

Through  trains.'^ — If  a  carrier  furnishes  ample  local  service,  it  may  operate 
through  trains/"  and  a  passenger  boarding  the  same  must  ascertain  whether  it 
stops  at  his  destination/^  the  carrier  being  liable  only  when  it  has  misled  him.^^ 
By  contract/^  or  the  acceptance  of  a  passenger  for  a  particular  station/*  the  carrier 
may  oljligate  itself  to  stop  at  unusual  stations. 

Ejection  of  passenger.^^ — A  carrier  is  liable  for  a  wrongful  ejection^®  with- 


64.  One  working  passage,  held  not  a 
passenger.  Vassor  v.  Atlantic  Coast  Line 
R.    Co.,    142    X.    C.    68,    54    S.    E.    849. 

65.  Not  employe.  Wilkes  v.  Buffalo,  etc., 
R.   Co.,   216   Pa.   355,   65  A.   787. 

66.  See    7    C.    L.    558. 

67.  Assent  may  be  by  words  or  conduct. 
Alabama  City,  etc.,  R.  Co.  v.  Bates  [Ala.] 
43  So.  98.  Instruction  "a  passenger  is  one 
who  is  boarding  a  car  or  who  is  attempting 
to  board  a  car,  or  at  the  station  of  a  com- 
pany operating  a  car,  for  the  purpose  of 
being  carried  on  the  cars,"  held  erroneous, 
as  is  statement  "he  becomes  a  passenger 
when,  with  intention  of  boarding  a  train,  he 
attempts  to  board  for  purpose  of  riding." 
Alabama  City,  etc.,  R.  Co.  v.  Bates  [Ala.]  43 
So.    98. 

68.  St.  Louis  S.  W.  R.  Co.  v.  V\^ainwright 
[C.  C.  A.]  152  F.  624.  On  platform.  Georgia 
R.  &  Elec.  Co.  V.  Cole.  1  Ga.  App.  33,  57  S.  E. 
1026. 

69.  Where,  in  response  to  plaintiff's  com- 
panion's question  as  to  whicli  car  would 
leave  for  Norfolk  first,  motorman  replied 
"this  one,"  and  plaintiff  walked  around  to- 
ward rear  and  attempted  to  board,  he  was 
a  passenger,  tliough  car  was  not  going  di- 
rectly to  destination.  Snipes  v.  Norfolk  & 
Southern   R.    R.   Co.    [N.    C]    56   S.    E.    477. 

70.  See    7    C.   L   559. 

71.  Houston,  etc.,  R.  Co.  v.  Easton  [Tex. 
Civ.  App.]  97  S.  W.  833,  Delay  of  four 
minutes,  held  not  to  terminate  relation  as 
matter  of  law.  Hodges  v.  Southern  Pac. 
Co..    3   Cal.   App.    307,    86   P.    620. 

72.  Atlantic  City  R.  Co.  v.  Kiefer  [N.  J. 
Law.]  66  A.  930.  Whether  plaintiff  had 
ceased  to  be  passenger  by  waiting  until  his 
train  pulled  out  so  as  to  take  more  direct 
route   home,   held   for  jury     Id. 

73.  Hence  in  ejecting  only  reasonable 
care  is  due.  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Gribble    [Tex.    Civ.    App.]    102    S.    ^V.    157. 

74.  Has  reasonable  time  to  produce  fare. 
St.     Louis     Southwestern     R.     Co.     v.     Rupsfil 

0  Ciirr.  L.— 8?. 


[Tex.    Civ.    App.]     16    Tex.    Ct.    Rep.    861,    97 
S.    W.    332. 

75.  On  engrine.  W^ilkes  v.  Buffalo,  R.  & 
P.   R.   Co.,    216   Pa.    355,    65   A.    78';. 

76.  Arkansas  Cent.  R.  Co.  v.  Bennett 
[Ark.]    102   S.   W.    198. 

77.  See    7    C.    L.    559. 

78.  Williams  v.  Carolina  &  N.  W.  R.  Co. 
[K.    C]     57    S.    E.    216. 

79.  See    7    C.    L.    561. 

80.  Albin  v.  Gulf,  etc.,  R.  Co.  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  270.  95  S.  W.  589. 
Special  plea  that  defendant  furnished  ample 
local  service,  that  plaintiff  boarded  througli 
train,  that  defendant  refused  to  accept  fare 
except  to  station  at  wliich  train  stopped 
and  that  plaintiff  was  ejected  for  refusal 
to   pay   such   fare,    held   to   state   defense.    Id. 

81.  Albin  v.  Gulf,  etc.,  R.  Co.  [Tex.  Civ. 
App.]    16  Tex.  Ct.   Rep.  270,   95  S.  W.   589. 

82.  By  habitually  stopping.  Albin  v.  GulC 
etc..  R.  Co.  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.. 
270.    95   S.  V\'.   589. 

S3.  Sale  of  ticket  to  particular  destination; 
creates  contract  to  stop  at  such  place.  Mis- 
souri, etc.,  R.  Co.  V.  Glass  [Tex.  Civ.  App.]: 
102  S.  W.  447.  And  it  is  no  defense  for 
failure  to  do  so  that  conductor  had  not 
reached  passenger  in  collection  of  tickets 
and  hence  did  not  know  of  his  desire  to 
alight.  Id.  Fact  that  auditor  collected 
fare  to  station  at  which  train  did  not  stop. 
did  not  create  contract  duty  to  stop  ther.*- 
where  opportunity  was  given  to  alight  at 
station  one  mile  before  reaching  such  point, 
especially  where  auditor  did  not  know  that  it 
was  not  stopping  place  but  plaintiff  did. 
St.  Louis  S.  V\^  R.  Co.  v.  Townsend  [Tex.  Civ. 
App.]    101    S.   W.    455. 

84.  Accepted  ticket  knowing  of  destina- 
tion. Pickens  v.  Georgia  R.  &  Banking 
Co.,    126    Ga.    517.    55    S.    E.    171. 

85.  See    7    C.    L.    561. 

86.  Where  passenger,  who  has  voluntarily 
left  car  before  paying  fare,  is  refused  re- 
jidmission    but    is    directed    to    take    another 
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out  regard  to  the  good  faith  of  its  servants,^^  or  that  tliey  exceeded  their  authority 
in  so  doing.^^  A  passenger  failing  to  tender  a  valid  ticket  for  himself,*®  or  one  in 
his  charge,'"'  and  refusing  to  pay  fare,  may  be  ejected,''^  and  when  he  boards  the 
train  without  intending  to  pay,^-  or  thereafter  willfully  refuses  so  to  do,®^  a  tender 
after  expulsion  has  commenced  does  not  entitle  him  to  remain.  Tender  of  fare  by 
third  person  with  passenger's  assent  is  equivalent  to  tender  by  passenger.®*  A  pas- 
senger is  entitled  to  a  reasonable  time  within  which  to  produce  a  ticket  or  pay  fare 
before  expulsion.**^  He  may  also  be  ejected  for  noncompliance  with  reasonable 
rules  ^°  unless  waived,®^  or  for  indulging  in  abusive  and  obscene  language  ®*  or 
wrongful  conduct.""  The  ejection,  however,  must  be  accomplished  in  a  proper  man- 
ner ^  and  without  unnecessary  force;-  but  whether  rightful  or  wrongful,  the  passen- 
ger has  no  right  to  offer  resistance,^  unless  about  to  be  ejected  in  a  dangerous  man- 
ner,* and  cannot  recover  for  injuries  received  in  so  doing.-^ 


which  is  waiting,  there  is  no  ejection.  Dob- 
bins V.  Little  Rock  R.  &  Elec.  Co..  79  Ark. 
85,  95  S.  W.  794.  Evidence  held  to  authorize 
finding  that  plaintiff  was  expelled  and  did 
not  voluntarily  leave  train.  Lindsay  v.  Ore- 
gon  Short   Line   R.   Co.    [Idaho]    90   P.    984. 

87.  Refused  genuine  money,  believing 
it  to  be  counterfeit.  Chicago  Union  Trac- 
tion  Co.    V.    McClevey,    126    111.   App.    21. 

88.  Held  liable  for  ejection  by  brakeman 
because  of  the  duty  to  protect.  Lindsay  v. 
Oregon  Short  Line  R.  Co.  [Idaho]  90  P.  984. 
It  is  within  scope  of  employment  of  con- 
ductor of  trolley  car  to  control  and  manage 
car  and  to  eject  passenger  when  necessary 
to  preserve  peace  and  order  in  car,  and 
where  in  so  doing  malicious  assault  is  com- 
mitted, company  is  liable  therefor.  Scioto 
Valley  Traction  Co.  v.  Graybill,  8  Ohio  C.  C. 
(N.    S.)     469. 

89.  Where  passwnger  presents  valid  trans- 
fer which  is  dishonored,  he  is  not  obliged  to 
pay  his  fare  and  resort  to  action  to  recover 
it,  but  may  sue  for  wrongful  ejectment. 
Arnold  V.  Rhode  Island  Co.  [R.  I.]  66  A. 
60.  "Where  transfer  is  good  under  rules  and 
practice  of  carrier,  it  is  no  defense  that 
statute  does  not  require  issuance  thereof. 
Id.  One  going  onto  train  without  ticket 
and  knowing  that  he  will  be  ejected  can- 
not recover  for  ejectment  though  he  had 
paid  for  ticket  which  he  did  not  receive. 
Can  only  recover  for  amount  of  fare.  Gulf, 
etc..  R.  Co.  v.  McCormick  [Tex.  Civ.  App.] 
100  S.  W.  202.  One  who  has  lost  ticket  and 
is    ejected   cannot    recover.     Id. 

90.  Refused  to  pay  fare  for  child.  Ft. 
Worth  &  D.  C.  R.  Co.  v.  Gribble  [Tex.  Civ. 
App.]    102    S.    W.    157. 

91.  Shelton  v.  Erie  R.  Co.,  73  N.  J.  Law, 
558,  66  A.  403;  Missouri,  etc.,  R.  Co.  v.  Smith 
[C.    C.    A.]    152    F.    608. 

92.  Tender  may  by  another  for  him. 
Gates  V.  Quincy,  etc.,  R.  Co.,  125  Mo.  App. 
334,    102   S.   W.    50. 

93.  Missouri,  etc.,  ll.  Co.  v.  Smith  [C.  C. 
A.]     152    F.    608. 

94.  Missouri,  etc.,  R.  Co.  v.  Smith  [C.  C. 
A.]  152  F.  608.  Tender  of  fare  on  behalf 
of  passenger  in  his  presence  and  unrepudi- 
ated  by  him  constitutes  tender  by  him. 
Gates  V.  Quincy,  etc.,  R.  Co.,  125  Mo.  App. 
334,    102    S.    W.    50. 

95.  Instruction  held  to  ignore  right. 
Seaboard  Air  Line  R.  Co.  v.  Scarborough 
[Fla.]  42  So.  706.  What  is  reasonable  time 
depends    upon    circumstances    and    facts    and 


cannot  be   said   as   matter   of   law   that   pass- 
enger   has    until    reacliing   next    station.     Id. 

96.  Rule  prohibiting  passengers  from 
standing  on  front  platform  is  reasonable, 
Dobbins  v.  Little  Rock  R.  &  Elec.  Co.,  79 
Ark.    85,    95    S.    W.    794. 

97.  Rule  requiring  production  of  hat 
checks  held  waived  where  conductor  told 
plaintiff  that  he  would  have  to  produce  his 
credentials  at  each  station,  to  wliich  plaint- 
iff consented.  Chicago  &  A.  R.  Co.  v.  Gwin, 
125    111.    App.    456. 

98.  Under  Code  1896,  §  3457,  conductor 
may  eject  passenger  without  regard  to 
whether  language  is  offensive  to  other  pass- 
engers. Hence  evidence  as  to  its  offensive- 
ness  is  immaterial.  Nashville,  etc.,  R.  Co, 
V.  Moore  [Ala.]  41  So.  984.  Evidence  of  usa 
of  abusive  language  held  to  authorize  re- 
versal  of  a  judgment  for  plaintiff.  East  St 
Louis   R.   Co.   v.    Smith,    126   111.   App.    624. 

99.  Where  conductor  was  present  and 
witnessed  ejected  passenger's  conduct,  evi- 
dence of  requests  from  passengers  to  remove 
him,  etc.,  is  not  admissible  as  right  to 
eject  depended  on  conduct.  Nashville,  etc., 
R.  Co.  V.  Moore    [Ala.]    41   So.   984. 

1.  Liable  for  ejecting  passenger  fronr. 
moving  car.  Chicago  Union  Traction  Co.  v 
Brethauer,  125  111.  App.  20  4,  Arrested  and 
detained  by  police  officers  althougli  he  stated 
that  no  resistence  would  be  made.  Chicag* 
&   A.    R.   Co.   V.    Gwin,    125    111.    App.    456. 

2.  Peoria  &  P.  Terminal  R.  Co.  v.  Hoerr. 
120  111.  App.  65.  Where  no  opportunity  i* 
given  passenger  to  alight  at  destination, 
fact  that  he  is  not  entitled  to  ride  beyond 
does  authorize  an  abusive  and  violent  eject- 
ment. Kina  v.  Southern  R.  Co.  [Ga.]  57  S 
E.  507.  Plaintiff's  evidence  held  to  mak* 
prima  facie  case  of  such  wrongful  eject- 
ment. Id.  Instruction  as  to  right  to  eje;t 
held  erroneous  in  omitting  qualification 
that  unnecessary  force  must  not  be  used  as 
required  by  Code  1896,  §  3457.  Nashville, 
etc.,    R.    Co.    V.    Moore    [Ala.]    41    So.    984. 

3.  Must  submit  and  resort  to  remedy  at 
law  for  wrongful  ejectment.  Chicago  Union 
Traction  Co.  v.  Brethauer,  125  111.  App.  204; 
Peoria  &  P.  Terminal  R.  Co.  v.  Hoerr,  120 
111.   App.   65. 

4.  May  resist  electment  from  moving 
car.  Chicago  Union  Tr«jittilcn  Co.  v.  Breth- 
auer,   125    111.    Avp.    ';ft4. 

5.  Pcoria  &  P.  Viirminu)  'ti  f'o.  v.  Hoerr, 
120    in     ^].'S..    6i. 
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Delay  and  misrouting.^ — It  is  the  duty  of  the  carrier  to  carry  within  a  reason- 
able time/  though  the  passenger  is  riding  on  a  freight  train.^ 

§  24.  Rates  and  fares,  ticTcets  and  special  contracts.^ — A  carrier  though  act- 
ing as  agent  for  another  is  liable  for  issuing  vitally  defective  ticket.^"  In  most 
states  the  ticket  is  conclusive  as  between  the  conductor  and  the  passenger  as  to  the 
rights  of  the  latter  ^^  and  cannot  be  varied  by  parol  evidence  unless  ambiguous/- 
though  some  give  effect  to  tlie  actual  contract. ^^  Recognition  by  one  carrier  of  a 
defective  ticket  does  not  make  it  binding  on  connecting  lines. ^*  A  contract  to  carry 
to  destination  does  not  require  that  the  initial  car  be  used  throughout.^"  The  rate 
charged  ^^  and  the  time  within  which  a  ticket  may  be  used  ^'  may  be  regulated  by 
franchise  or  statute.  In  Georgia  a  passenger  failing  without  fault  of  carrier  ^* 
to  procure  ticket  before  boarding  may  be  charged  four  cents  per  mile.^*  Carrier 
is  not  liable  for  a  mistake  of  which  the  passenger  has  knowledge.-"  "WHiere  a  ticket 
lias  been  wrongfully  dishonored,  passenger  does  not  waive  his  rights  by  demanding 
a  return  of  the  same.-^  A  street  railway  company  may  fix  a  reasonable  limit  on 
amount  of  change  it  will  undertake  to  furnish  passengers.--  The  agent  of  a  sleep- 
ing car  company  has  no  authority  to  make  representations  as  to  the  validity  of  a 
railroad  ticket.-^ 

Conditions  and  limits.-* — Unless  prohibited  by  constitution,  statute,  or  public 
policy,-*  a  carrier  may  restrict  its  common-law  liability  by  conditions  knowingly  -'* 


6.  See    7    C.    L.    563. 

7.  Green  v.  Missouri,  etc.,  R.  Co.,  121  Mo. 
App.   720.    97    S.    W.    646. 

8.  Nature  of  train  must  be  considered 
in  determining  neg-ligence.  Green  v.  Mis- 
souri, etc.,  R.  Co.,  121  Mo.  App.  720,  97 
S.  W.   646. 

9.  See  7  C.  L.   563. 

10.  Bussey  v.  Charleston  &  'W.  C.  R.  Co., 
75    S.   C.    116,    55    S.    E.    160. 

11.  Ticket  to  intermediate  station.  Vir- 
ginia &  S.  W.  R.  Co.  V.  Hill,  105  Va.  729, 
54  S.  E.  872.  Expired  by  its  express  terms. 
Shelton  v.  Erie  R.  Co.,  73  N.  J.  Law,  558,  66 
A.  403.  Conclusiveness  of  ticket  is  not  af- 
fected by  fact  that  ticket  agent  should  have 
given  unlimited  ticket,  and  communication 
of  fact   to   conductor.     Id.  ' 

12.  Words  "Charleston,  S.  C,  and  return"  j 
written  in  ink  across  printed  matter  of  con-  ^ 
ditional  round  trip  ticket  does  not  render  j 
it  ambiguous  so  as  to  make  parol  evidence 
of  passenger's  understanding  admissible,  , 
nor  does  it  affect  conditions  therein.  Sell- 
ers V.  Atlantic  Coast  Line  R.  Co.  [S.  C]  57  ' 
S.    E.    1102.  [ 

13.  Passenger  has  right  to  assume  that 
ticket  corresponds  to  contract  of  carriage 
made.  Texas  &  P.  R.  Co.  v.  \yynn  [Tex.  i 
Civ.  App.]  16  Tex.  Ct.  Rep.  SIT,  97  S.  W.  i 
506.  Where  ticket  good  on  date  only  is  sold  [ 
after  last  train  of  day  going  to  destination  ] 
has  departed,  carrier  is  liable  for  expulsion  ' 
from  first  available  train,  where  there  is  i 
rule  leaving  acceptance  of  such  ticket  to  i 
discretion  of  conductor.  St.  Louis  S.  W.  R.  I 
Co.   V.   Furlow    [Ark.]    99    S.   W.    689.  ' 

14.  Bussey  v.  Charleston  &  W.  C.  R.  Co.,  | 
75   S.   C.   116,   55   S.   E.    163.  .  i 

15.  Car   may   be   switched   off  to   make   up  : 
lost     time    where     transfer    is    offered    to    a 
waiting    car.     Dryden    v.    St.    Louis    Transit 
Co.,    120   Mo.   App.    424,    9€   S.    W.    1044. 

16.  Franchise  provision  that  rate  from 
intermediate  points  to  terminal  "sliall  at  no 
time    exceed    the    rate    then    charged    by    the 


company"  between  terminals,  includes  rate 
charged  between  such  terminal  points  on 
line  subsequently  purchased.  T\'est  Bloom- 
field  Tp.  v.  Detroit  United  R.  Co.,  146  Mich, 
198.  13  Det.  Leg.  N.  717,  109  N.  W.  258. 

17.  Under  Rev.  St.  c.  52,  §  2,  providing 
that  ticket  shall  be  good  on  all  trains  for 
six  years  from  date  of  issue,  except  that 
railroads  may  sell  excursion  tickets  "to  be 
used  only,  as  provided  on  the  ticket,"  ex- 
cursion ticket  containing  single  limitation 
as  to  continuous  trip  is  good  on  regular 
train  for  six  years  from  date  of  issue.  Crab- 
tree  v.  Washington  County  R.  Co.,  101  Me. 
485,  64  A.  842. 

18.  Under  rule  of  railroad  commission  of 
Georgia,  ticket  offices  at  "way  stations" 
may  be  closed  one  minute  before  arrival 
of  trains.  Southern  R.  Co.  v.  Fleming  [Ga.] 
57    S.    E.    481. 

19.  Under  sale  of  railroad  commission. 
Southern  R.  Co.  v.  Fleming  [Ga.]  57  S.  E. 
481. 

20.  Fact  that  reduced  rate  tickets  were 
advertised  for  sale  at  station  known  to  be 
flag  station  held  to  make  question  of  car- 
rier's mistake,  plaintiff's  notice  thereof,  and 
his  good  faith  in  accepting  for  jury.  Cluck 
V.  Houston  &  T.  C.  R.  Co.  [Tex.  Civ.  App.] 
101   S.   W.    1021. 

21.  Pullman  Co.  v.  Willett,  7  Ohio  C.  C. 
(N.    S.)    173. 

22.  Knoxville  Traction  Co.  v.  "V\'ilkerson 
[Tenn.]  99  S.  W.  992.  Limitation  to  $5  held 
reasonable.  Id.  Such  rule  may  be  enforced 
though   not   known   to   passenger.      Id. 

23.  Calhoun  v.  Pullman  Palace  Car  Co., 
149  F.  546.  Hence  petition  alleging  that 
plaintiff  took  passage  in  reliance  upon  rep- 
resentation of  defendant's  agent  that  ticket 
which  he  held  need  not  be  countersigned 
and  ejectment  does  not  state  cause  of  ac- 
tion.    Id. 

24.  See   7   C.   L.    564. 

2.".  Contracts  exempting  carrier  from  li- 
ability   of    Injuries    to    employes    of    sleeping 
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assented  to  by  the  passenger  or  party  transported,-"  if  such  restriction  is  based  oh 
a  consideration.-®  Conditions  in  free  passes  -^  are  usually  lield  valid,''*'  as  are  in- 
demnifying contracts  of  express  companies.''^  Except  as  to  performance  of  services 
not  required  by  law,''-  a  carrier  cannot  relieve  itself  from  its  own  wrongful  acts 
or  negligence-''^  and  ep]>eeially  from  a  statutory  liability.^*  One  riding  on  a  ticket 
requiring  identification  need  produce  only  such  evidence  as  will  satisfy  a  reasonable 
man.^^  Where  a  passenger  has  missed  the  regular  train  through  the  negligence  of 
the  carrier,  he  may  wait  for  the  next  regular  through  train  though  ticket  expires  in 
the  meantime.^®  In  Maine  an  excursion  or  special  ticket  at  reduced  rates  must  con- 
tain all  its  limitations.-'^  A  contract  of  indemnity  between  carrier  and  shipper,"* 
or  between  a  shipper  and  his  servant,^"  does  not  relieve  the  carrier  from  liabilitv  to 
servant,  though  a  contract  between  the  latter  expressly  relieving  the  carrier  may 
be  enforced  bv  it.*° 


car  company  held  not  void  as  against  public 
policy  nor  as  against  const,  art.  15,  §§  62, 
15,  prohibiting  discriminations  in  facilities 
of  transporation  and  making  it  unlawful  to 
require  employe  to  discharge  liis  employer 
from  liability  for  injuries  occasioned  by 
negligence.  Denver  &  R.  G.  R.  Co.  v.  Whan 
[Colo.]    89    P.    39. 

26.  Knowledge  of  express  messenger  tliat 
his  employer  has  made  some  contract  for 
his  transportation  does  not  charge  liim  with 
knowledge  of  its  terms  limiting  liis  rights  in 
case  of  injury.  Robinson  v.  St.  Johnsbury  & 
L.  C.  R.  Co.  [Vt.]  66  A.  814.  Employe  is 
not  bound  by  terms  of  contract  between  liis 
employer  and  carrier  relieving  latter  from  i 
liability,  such  terms  being  unknown  to  him. 
Cleveland,  etc.,  R.  Co.  v.  Henry  [Ind.  App.] 
80    N.    E.    636. 

27.  Express  messenger  entering  em- 
ploy of  express  company  with  knowledge 
of  contract  of  indemnity  between  liis  em- 
ployer and  carrier  assents  thereto.  Robin- 
son V.  St.  Johnsbury  &  L.  C.  R.  Mo.  [Vt.] 
66  A.  814.  Presumptively  ticket  is  not  a 
contract  and  hence  it  will  not  be  presumed 
tliat  ordinary  duties  owed  by  carrier  have 
been  modified  thereby.  McCallum  v.  South- 
ern  Pac.   C:o.    [Utah]    88   P.    663. 

28.  Shipper's  contract  indemnifying  car- 
rier against  claims  for  personal  injuries  to 
former-s  servants  carried  free  is  void  where 
transportation  according  to  common-law 
duty  was  not  offered  shipper  as  alternative. 
Baker  v.  Boston  &  M.  R.  Co.  [X.  H.]  65  A. 
386. 

2fl.  "VS'liether  pass  "tlirown  out"  with  pay 
envelope  without  any  remark,  after  employe 
had  been  permitted  to  ride  free  for  many 
years,  was  gratuity  or  was  issued  as  term 
of  employment  held  for  jury.  Dugan  v.  Blue 
Hill  St.  R.  Co.,  193  Mass.  431,  79  N.  E.  748. 
Desire  to  liave  policeman  on  car  because 
presence  tended  to  preserve  peace  and  order 
held  no  consideration  for  pass.  Marshall 
V.  Nashville  R.  &  Light  Co.  [Tenn.]  101  S. 
"W.  419.  Where  pass  is  issued  to  employe 
as  one  of  terms  of  his  employment,  condition 
therein  that  lie  assume  all  risks  is  not 
binding.  Dugan  v.  Blue  Hill  St.  R.  Co.,  193 
Mass.   431,   79   N.   E.   748. 

30.  Assumption  of  all  risks  held  valid. 
Dugan  V.  Blue  Hill  St.  R.  Co.,  193  Mass. 
431.  79  N.  E.  748.  Where  pass  issued  to 
prospective  employe  contained  stipulation 
that  carrier  reserved  riglit  to  cancel  at  any 
time,     he     cannot     recover     for     cancellation 


while  en  route.  St.  Louis  S.  W.  R.  Co.  v. 
Hill  [Tex.  Civ.  App.]  103  S.  W.  227.  Carrier, 
carrying  one  gratuitously  under  contract 
that  he  shall  ride  at  own  risk,  is  liable  only 
foi'  tvillfiil,  reekleNH.  or  gross  neg-Iigence. 
Marshall  v.  Nashville  R.  &  Light  Co.  [Tenn.] 
101    S.    W.    419. 

31.  Express  company  assumed  risks  to 
employes.  Robinson  v.  St.  Johnsbury  & 
L.    C.    R.    Co.    [Vt.]    66   A.    814. 

32.  Denver  &  R.  G.  R.  Co.  v.  Wlian  [Colo.] 
89  P.  39.  Railroad  is  not  common  carrier 
of  sleeping  cars,  and  may  impose  conditions 
upon   hauling  same.     Id. 

33.  Assault  by  employe.  Galveston,  etc., 
R.  Co.  V.  Bean  [Tex.  Civ.  App.]  99  S.  W. 
721;  Baker  v.  Boston  &  M.  R.  Cp.  [N.  H.]  65 
A.  386;  Cleveland,  etc.,  R.  Co.  v.  Henry  [Ind. 
App.]  80  N.  B.  636.  Provision  that  claim 
for  damages  resulting  from  any  bona  fid© 
mistake  of  conductor  in  rejecting  proof  of 
identity  shall  be  limited  to  cost  of  ticket 
does  not  limit  amount  of  recovery  where 
conductor  acts  in  bad  faith.  Pierson  v. 
Illinois  Cent.  R.  Co.  [Mich.]  112  N.  W.  923. 
Condition  that  passenger  assume  risks  in- 
cident to  boarding  caboose  at  any  place 
it  may  stop  lield  not  to  amount  to  limita- 
tion of  liability  for  negligence.  Chicago, 
etc.,   R.  Co.  V.  Mann    [Neb.]    Ill   N.  W.   379. 

34.  Under  const,  art.  17,  §  12,  making  rail- 
roads liable  for  damages  under  sucli  regu- 
lations as  legislature  may  prescribe,  and 
Kirby's  Dig.  §  6773,  making  them  liable  for 
damages  to  persons  caused  by  running  of 
trains,  stipulation  in  free  pass  against  in- 
juries for  negligence  is  void.  St.  Louis,  etc., 
R.    Co.    V.    Pitcock    [Ark.]     101    S.    W.    725. 

35.  Signature  togetlier  witli  description 
in  ticket  lield  sufflcient  identification.  Mar- 
low   V.   Southern   Pac.   Co.    [Cal.]    90  P.   928. 

36.  Not  obliged  to  take  train  going  part 
way  to  destination.  Stevens  v.  Wicliita  Val- 
ley  R.   Co.    [Tex.   Civ.   App.]    100   S.   W.   807. 

37.  Rev.  St.  c.  52,  §  2.  Crabtree  v.  Wash- 
ington County  R.  Co.,  101  Me.  485,  64  A. 
812.  Cannot  be  limited  by  provisions  in 
posters  or  advertisements.     Id. 

its.  Cleveland,  etc.,  R.  Co.  v.  Henry  [Ind. 
App.]  80  N.  E.  636.  Though  assented  to. 
Rcbinson  v.  St.  Johnsbury  &  L.  C.  R.  Co. 
[Vt.]    60   A.   814. 

3JI.  Baker  v.  Boston  &  M.  R.  Co.  [N.  H.) 
65   A.    386. 

40.  Being  for  its  benefit.  Denver  &  R. 
G.   R.   Co.  V.  Whan    [Colo.]    89   P.   39. 
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A  conditional  contract,  thongh  valid  where  made,  will  not  be  enforced  in 
another  state  if  against  its  constitution  or  statute.*^ 

Transfers.*- — The  duty  to  issue  transfers  may  be  imposed  by  franchise  *"  or  by 
statute.**  While  Laws  1890,  Xew  York,  does  not  entitle  a  passenger  to  a  transfer 
from  one  car  to  another  passing  the  initial  point,*^  the  contrary  has  been  held  under 
Laws  1892.'*''  Under  the  latter,  transfers  must  be  issued  only  for  a  continuous 
trip  *'  by  the  most  direct  route.*®  Wrongful  refusal,*^  not  due  to  inadvertence  or 
mistake,^"  of  a  transfer  renders  a  carrier  liable  to  a  penalty  in  Xew  York.^^  unless 
the  trip  was  being  made  for  tlie  sole  purpose  of  recovering  such  penalty.'-  Where 
transfers  are  habitually  issued  under  a  rule,  they  must  be  honored  though  the  rule 
is  not  strictly  applicable.^^  The  carrier  may  require  that  the  transfers  be  demanded 
at  some  reasonable  point,"*  as  at  the  time  of  paying  fare,'^  and  that  the  transfer 


41.  Davis  V.  Chesapeake  &  O.  R.  Co.,  29 
TCy.  L.  R.  53,  92  S.  W'.  339.  Under  Ky. 
Const.  §  196,  and  Code  Va.  1887,  §  1296,  pro- 
liibiting  carrier.s  from  contracting-  away 
common-law  liability,  contract  whereby  ex- 
press messenger  releases  all  claims  for  in- 
juries is  void  as  to  injuries  caused  by  car- 
rier's   negligence.     Id. 

42.  See    7    C.    L.    56  5. 

43.  Under  francliise  autliorizing  street  car 
company  to  charge  but  one  fare  for  car- 
riage from  one  point  in  city  to  another,  car- 
rier must  issue  transfer  to  passengers  wlio 
<iesire  to  continue  wliere  car  turns  back, 
rrankfort  &  V.  Traction  Co.  v.  Marshall,  30 
Ivy.   L.    R.    431,    98    S.    W.    1035. 

44.  The  fact  tliat  statute  is  in  ligation 
<3oes  not  affect  passenger's  right  to  trans- 
fer thereunder  if  it  is  in  fact  valid.  Clii- 
cago  Union  Traction  Co.  v.  Brethauer,  125 
111.  App.  204.  Street  surface  railroad  which 
leases  and  operates  connecting  elevated  and 
steam  surface  railroads  does  so  under  Laws 
ISPO,   art.    3,   §    78,   and   is   only   subject   to   art. 

4,  §§  101,  104,  requiring  surface  street  rail- 
roads to  charge  but  a  single  5  cent  fare 
•over  all  main  and  connecting  lines.  People 
V.  Brooklyn  Heights  R.  Co.  [N.  Y.]  79  N.  E. 
838.  Railroad  Law  (Laws  1890,  p.  1114,  c. 
565,  §  104,  amended  by  Laws  1892,  p.  1382,  c. 
€76),  relates  to  companies  whicii  Iiave 
entered  into  contracts  with  other  companies 
to  insure  continuous  passage  from  point  on 
one  line  to  point  on  other  and  does  not 
apply  to  trip  between  points  on  same  line. 
Baron    v.    New    York    City    R.    Co.,    105    N.    Y. 

5.  258. 

4.'.  Under  Railroad  Law  (Laws  1S90,  p. 
1406,  c.  676),  passenger  is  not  entitled  to 
tlirough  trip  where  he  takes  car  w^hicli 
turns  off  before  reaching  his  destination. 
Roach  V.  Brooklyn  Heights  R.  Co.,  104  X. 
T.   S.  219. 

46.  Under    Railroad    Law     (Laws    1892,    p. 
1406,    c.    676,    §    104)    street    railway    company 
operating   long  and    short   service   cars    must  i 
issue      transfers      from      latter      to      former.' 
Baron  v.  New  York  City  R.  Co.,  52  Misc.  581,  | 
102    N.    Y.    S.    746;    Plant    v.    New    York    City' 
R.   Co.,   102   N.  Y.   S.   749;   BarcJti   v.   New  York 
City  R.   Co.,   105  N.  Y.   S.   258. 

47.  One  who  rides  by  point  at  which  he 
should  have  transferred  for  purpose  of  vis- 
iting friend  on  car  and  thereafter  attempts 
to  reach  destination  by  transferring  from 
line    to    line,    is    not    making   continuous    trip 


within  Railroad  Law  (Laws  1892,  p.  1406.  c. 
676,  §  104).  Hunt  v.  Brooklyn  Heights  R. 
Co.,    115    App.    Div.    673,    101    N.    Y.    S.    209. 

4S.  Railroad  Laws  (Laws  1892,  p.  1406.  c. 
676,  §  104).  Kelly  v.  New  York  City  R.  Co., 
104  N.  Y.  S.  561,  rvg.  52  Misc.  585,  102  N.  Y.  S. 
742. 

49.  In  action  under  Railroad  Laws  (Laws 
1892,  p.  2107.  c.  565.  §  104),  it  is  no  defense 
that  company  had  provided  conductor  ■with 
transfers.  Snee  v.  Brooklyn  Heights  R.  C'^., 
104  N.  Y.  S.  907.  Not  liable  where  passen- 
ger merely  asks  for  transfer  to  particular 
street  and  is  given  one  good  only  in  wrong 
direction.     Tliistle  v.   New  York  City  R.   Co., 

104  N.    Y.    S.    401. 

50.  Abusive  language  used  by  conductor 
when  request  for  transfer  was  made  held 
to  show  that  refusal  was  not  due  to  inad- 
vertence or  mistake  but  deliberate,  "^'asser- 
man  v.  New  York  City  R.  Co.,  104  N.  Y.  S. 
398.  Railroad  Law,  §  39,  exempting  carrier 
from  liability  for  asking  or  receiving  more 
than  lawful  fare,  where  done  through  in- 
advertence or  mistake  not  amounting  to 
gross  negligence,  is  inapplicable  to  refusal 
of  transfer.  Snee  v.  Brooklyn  Heights  R. 
Co.,    104   N.   Y.   S.    907. 

51.  The  penalties  under  Railroad  Law 
(Laws  1890,  p.  1082.  c.  565,  as  amended  by 
Laws  1892.  p.  1406,  c.  676,  §  104),  are  not 
cumulative,  and  bringing  of  action  for  one 
penalty  waives  all  penalties  previously  in- 
curred.     Harkow    v.    New    York    City    R.    Co., 

105  N.   Y.    S.    689. 

52.  Johnston  v.  New  York  City  R.  Co., 
104  N.  Y.  S.  812;  Nicholson  v.  New  York  City 
R.  Co.,  118  App.  Div.  858,  103  N.  Y.  S.  695. 
One  refused  transfer  in  violation  of  Rail- 
road Laws  (Laws  1890,  pp.  1096,  1113,  1114. 
c.  565,)  may  recover  penalty  though  "one" 
of  his  purposes  was  to  enforce  penalty  if 
he  was  refused  transfer.  Hennion  v.  New 
York  City  R.  Co.,  51  Misc.  671,  101  N.  Y.  S. 
100.  Evidence  that  plaintiff  has  many  cases 
pending,  that  trips  were  planned  in  his  at- 
torney's office,  that  upon  refusal  of  transfers 
he  returned  immediately  to  office  and  filled 
out  blank  complaints  already  prepared,  etc., 
held  to  show  that  trips  were  made  for  pur- 
pose of  suit  although  he  testified  to  con- 
trarv.  Johnston  v.  New  York  City  R.  Co., 
104  "n.    Y.    S.    812. 

r.3.  Arnold  v.  Rhode  Island  Co.  [R.  I.]  66 
A.   60. 

54.  Railroad  Law,  §  105,  (Laws  1890,  p. 
1114  c.  565),  requiring  street  railways  to  is- 
sue  transfers  for  continuous   rides   to  points 
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be  made  at  particular  places,'*®  if  such  rules  are  duly  published."  The  transfer  is 
conclusive  of  the  passenger's  right  to  carriage  ^*  and  hence  must  be  presented  unmu- 
tilated.'*" 

Regulation  of  sale  of  tickets;  brokerage.^^ — In  the  exercise  of  its  police 
power,®^  a  state  may  prohibit  brokerage  in  nontransferable  reduced  rate  tickets,®=^ 
and  an  act  prohibiting  persons  other  than  carriers,  or  duly  authorized  agents  from 
selling  the  same,  does  not  authorize  the  carrier  or  agent  to  sell  except  to  the  original 
purchaser.*"^  A  franchise  requiring  a  suburban  street  car  company  to  ^ell  family 
tickets  is  not  satisfied  by  placing  them  on  sale  at  a  drug  store.*"'*  Carrier  may  en- 
join the  sale  of  outstanding  nontransferable  reduced  rate  return  tickets,**^  but  not 
the  sale  of  tickets  to  be  issued  in  future.^® 

§  25.  General  rules  of  Uahiliy  for  personal  injuries.  A.  Nature  and  ex- 
tent of  liahility.^' — While  not  an  insurer  of  the  safety  of  its  passengers,^^  a  carrier 


on  its  lines,  does  not  prevent  adoption  of 
rule  requiring-  passenger  to  demand  sucli 
transfer  at  particular  reasonable  point  in 
the  trip.  Ketclium  v.  New  York  City  R.  Co., 
118   App.   Div.    24S.    103    N.   Y.    S.    486. 

55.  Fischer  v.  New  York  City  R.  Co.,  104 
N.  Y.  S.  400.  Especially  where  transfer  is 
good  at  any  transfer  point  and  passenger 
could  continue  to  end  of  line  witliout  using 
it.  Ketchum  v.  New  York  City  R.  Co.,  118 
App.  Div.  248,  103  N.  Y.  S.  486.  Rule  does 
not  require  that  demand  be  made  at  same 
second  and  where  conductor  did  not  regard 
demand  made  at  time  of  payment,  second 
request  within  minute  is  timely.  Wasser- 
man  v.  New  York  City  R.  Co.,  104  N.  Y.  S. 
398. 

56.  Shortsleeves  v.  Capital  Traction  Co., 
28  App.  D.  C.  365.  Where  passenger  boards 
at  wrong  transfer  station  and  refuses  to 
pay  fare,  he  may  be  ejected,  thougli  car  has 
passed  point  at  which  transfer  is  good. 
Id. 

57.  Where  company  has  posted  rule  con- 
spicuously and  advertised  it  in  such  manner 
as  to  bring  it  to  notice  of  the  public,  it  is 
immaterial  that  particular  passenger  lias  no 
knowledge  thereof.  Ketclium  v.  New  York 
City  R.  Co..  118  App.  Div.  248,  103  N.  Y.  S. 
486.  Rigiits  of  passenger  under  transfer 
cannot  be  limited  by  secret  rule.  De  Board 
V.  Camden  Interstate  R.  Co.  [W.  Va.]  57  S.  PI 
279. 

58.  Passenger  must  resort  to  action  for 
breach  of  contract  (l^ittle  Kock  U.  &  Elec. 
Co.  V.  Goerner,  80  Ark.  158,  95  R.  AV.  1007), 
or  for  negligence  in  issuing  transfer  (Mont- 
gomery Traction  Co.  v.  Pitzpatrick  [Ala.] 
43  So.  136).  Fact  that  passenger  was  entitled 
to  valid  transfer  and  had  been  assured  by  is- 
suing conductor  that  it  was  good,  is  im- 
material. Nicholson  v.  Brooklyn  Heiglits  R. 
Co.,   118  App.  Div.  13,  103  N.  Y.  S.   310. 

."JO.  Instruction  as  to  duty  to  carry  plaint- 
iff, if  he  presented  unmutilated  transfer,  held 
proper.  Carmody  v.  St.  Louis  Transit  Co., 
122   Mo.   App.    338,    99    S.    W.    495. 

60.  See   7   C.    L.   566. 

61.  Acts  1905,  p.  873,  c.  410,  held  valid. 
Samuelson    v.    State    [Tenn.]    95    S.    W.    1012. 

62.  Acts  1905,  p.  873,  c.  410,  proliihiting 
persons  other  than  duly  authorized  agents 
to  sell  nontransferable  reduced  rate  tickets, 
held  not  unconstitutional  as  delegating  to 
carrier  legislative  authority  to  cieate  penal 
offense,  or  not  by  issuing  or  refusing  to  is- 
sue such  reduced  rate  tickets   (Samuelson   v. 


State  [Tenn.]  95  S.  W.  1012),  nor  does  it  de- 
prive purchaser  of  property  without  due 
process  of  law  (Id.),  nor  is  it  class  legislation 
(Id.).  Acts  1905,  p.  873,  c.  410,  prohibiting- 
traffic  in  nontransferable  tickets,  requiring 
redemption  of  unused  tickets,  and  providing 
punishment  for  violation,  held  not  unconsti- 
tutional as  embracing  more  than  one  subject 
expressed  in  title.  Id.  Acts  1905,  p.  873,  c. 
410,  prohibiting  traffic  in  tickets  issued  and 
sold  "below  the  standard  schedule  rate," 
etc.,  is  not  invalid  for  uncertainty  in  using 
expression  "standard  schedule,"  since  such 
schedule  is  fixed  as  to  interstate  carriage 
by  reference  to  Interstate  Commerce  Act  and 
as  to  intrastate  by  Acts  1897,  p.  121,  c.  10,  | 
22.  Id.  Ordinance  of  City  of  San  Antonio 
n-iaking  it  unlawful  for  any  person,  corpora- 
tion, etc.,  to  sell  or  transfer  within  city 
limits  any  ticket  or  pass  unless  duly  au- 
thorized in  writing  by  railroad  issuing  same, 
is  not  invalid  as  depriving  any  citizen  of 
equal  rights  witli  other  citizens  or  of  right 
to  carry  on  lawful  business,  or  to  transfer 
property  as  he  sees  fit  (Ex  parte  Hughes 
[Tex.  Cr.  App.]  100  S.  W.  160),  nor  does  it 
deny  equal  protection  of  law  by  granting 
special   privileges    to    railroads    (Id). 

63.  Acts  1905,  p.  873,  c.  410.  Samuelson  v. 
State   [Tenn.]   95  S.  W.  1012. 

64.  Must  be  on  sale  on  cars.  West  Bloom- 
field  Tp.  V.  Detroit  United  R.  Co.,  146  Mich. 
198,  13  Det.  Leg.  N.  717,  109  N.  W.  258. 

65.  66.  Lytle  v.  Galveston,  etc.,  R.  Co., 
[Tex.   Civ.   App.]    100    S.   W.    199. 

67.  See  7   C.   L.   566. 

68.  Reiss  v.  AVilmington  City  R.  Co.  [Del. J 
67  A.  153;  Hollingsworth  v.  Skelding,  142  N. 
C.  246.  55  S.  E.  212;  Marble  v.  Southern  R. 
Co.,   142   N  .C.   557,    55   S.   E.    355. 

Uable  only  for  net^liieeuee.  Reiss  v.  Wil- 
mington City  R.  Co.  [Del.]  67  A.  153.  Car- 
rier exercising  reasonable  judgment  is  not 
liable,  though  accident  would  not  have  hap- 
pened had  judgment  been  different.  Wliilt  v. 
Public  Service  Corp.  [N.  J.  Law.]  64  A.  972. 
Not  liable  to  one  accidently  knocked  from 
running  board  by  collision  with  fellow  pass- 
enger where  collision  was  not  caused  by 
negligence.  Sanderson  v.  Boston  Elevated 
R.  Co.  [Mass.]  80  N.  E.  515.  One  who  has 
assumed  risks  incident  to  boarding  caboose 
at  any  place  it  may  stop  cannot  recover  for 
Injuries  received  by  falling  into  ash  pit  while 
on  way  to  caboose,  in  absence  of  showing  of 
negligence.  Chicago,  etc.,  R.  Co.  v.  Mann 
[Neb.]     Ill     N.     W.     379.     Where     evidence 
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owes  them  the  highest  degree  of  care  consistent  with  a  practical  operation  of  its  busi- 
ness/® irrespective  of  how  the  relation  is  established,'"  and  is  liable  for  all  injuries  ^^ 
proximately  resulting"  to  plaintiff'^  from  a  failure  to  exercise  such  care.''*    Wliile 


tended  to  show  that  lurch  was  incident  to 
proper  handling  of  train,  instruction  reliev- 
ing defendant  from  liability  unless  jury 
found  jerk  to  be  unusual  or  violent,  held  er- 
roneously refused,  Houston,  etc.,  R.  Co.  v. 
Johnson    [Tex,    Civ.   App.]    103   S.   T\'.    239. 

Instruction!!*:  Holding  carrier  liable  unless 
accident  was  "occasioned  by  inevitable  casu- 
alty or  some  otlier  cause  wliich  human  fore- 
sight could  not  prevent,"  approved.  Kline  v. 
Santa  Barbara  Consol.  R.  Co.  [Cal.]  90  P.  125. 
Held  not  to  authorize  verdict  for  plaintiff 
upon  finding  that  cable  machinery  was  de- 
fective without  regard  to  negligence.  Chi- 
cago Union  Trac.  Co.  v.  Lowenrosen,  222  111. 
506,  78  N.  E.  813. 

6».  Louisville  &  N.  R.  Co.  v.  Mulder  [Ala.] 
42  So.  742;  Chicago  Consol.  Trac.  Co.  v. 
Schritter,  124  111.  App.  578;  Chicago,  etc.,  R. 
Co.  V.  Smith,  124  111.  App.  627.  Chicago  Con- 
sol. Trac.  Co.  v.  Schritter,  222  111.  364,  78  N. 
E.  820;  Magee  v.  New  York,  etc.,  R.  Co. 
[Mass.]  80  N.  E.  689;  Chicago  City  R.  Co.  v. 
Shreve,  226  111.  530,  80  N.  E.  1049;  Chicago, 
etc.,  R.  Co.  v.  Stibbs,  17  Okl.  97,  87  P.  293. 
Passenger  elevator.  Belvidere  Bldg.  Co.  v. 
Bryan,  103  Md.  514,  64  A.  44.  Street  car  com- 
pany. Bell  v.  Central  Elec.  R.  Co.,  125  Mo. 
App.  660,  103  S.  W.  144.  Street  car  company 
must  exercise  such  reasonable  diligence  as 
nature  of  its  business  demands.  Egan  v.  Old 
Colony  St.  R.  Co.  [Mass.]  80  N.  E.  696.  In- 
struction requiring  carrier  to  exercise  "the 
higliest  degree  of  care  and  piudence"  in 
crossing  steam  railroad  tracks,  lield  not  er- 
roneous, although  reasonable  care  in  ■\-IeTr  of 
tlie  danger  to  be  appreliended  is  true  rule. 
^Valsh  v.  Yonkers  R.  Co.,  100  N,  Y.  S.  278. 
Rule  tliat  one  crossing  street  car  track  need 
only  use  ordinary  care  does  not  apply  to 
omnibus  owner.  Parmelee  Co.  v.  Wheelock, 
224  111.  194,  79  N.  E.  652.  Where  carrier  fails 
to  exercise  care  required,  it  is  no  defense 
that  it  was  operating  train  in  customary 
manner.  International  &  G.  N.  R.  Co.  v.  Cru- 
seturner    [Tex.   Civ.   App.]    98   S.   W.    423. 

Must  exercise  degree  of  care  of  highly  pru- 
«lent  person  in  like  business  and  under  sim- 
ilar circumstances.  Gilmore  v.  Houston  Elec. 
Co.  [Tex.  Civ.  App.]  102  S.  W.  168;  Schloemer 
v.  St.  Louis  Transit  Co.,  204  Mo.  99,  102  S.  "W. 
565;  O'Gara  v.  St.  Louis  Transit  Co.,  204  Mo. 
724,  103  S.  W.  54;  International,  etc,  R.  Vo. 
V.  Hugen  [Tex.  Civ.  App.]  100  S.  W.  1000. 
Instruction  that  carrier  must  exercise  higli- 
est diligence  known  to  "very"  diligent  men, 
held  not  to  require  too  higli  degree  of  care. 
Southern  R.  Co.  v.  Burgess,  143  Ala.  364.  42 
So.  35. 

Care  must  be  consistent  Tvlth  practical 
operation  of  road.  Pitclier  v.  Old  Colony  St. 
R.  Co.  [Mas.s.]  81  N.  E.  876.  Instruction  as 
whole,  held  correct.  International  Mercan- 
tile Marine  Co.  v.  Smith  [C.  C.  A.]  145  F.  891. 
Chicago  City  R.  Co.  v.  Shreve,  226  111.  530,  80 
N.  E.  1049.  Instruction  using  phrase  con- 
sistent with  practical  "prosecution"  instead 
of  practical  "operation,"  lield  not  erroneous. 
Chicago  City  R.  Co.  v.  Smith,  226  111.  178,  SO 
N.  E.  716.  Instruction  lield  not  erroneous  as 
not  qualifying  word  "consistent"  by  word 
"reasonably."  Id;  Chicago  City  R.  Co.  v. 
Pural,    127   111.   App.   652,   afd.,    224   111.    324,    79 


N.  E.  686.  Instruction  held  not  erroneous  in 
omitting  words  "consistent  with  the  practi- 
cal operation  of  its  vehicle  and  the  exercise 
of  its  business  as  a  common  carrier  where 
it  contained  words  "under  the  circumstances" 
and  "in  view  of  tlie  character  and  mode  of 
conveyance  adopted."  Parmelee  Co.  v. 
Wheelock,  224  111.  194,  79  N.  E.  652. 

Instructions:  Tliat  carrier  owes  duty  to  ex- 
ercise that  high  degree  of  care  for  the 
"reasonable"  personal  safety,  etc.,  held 
erroneous  in  using  word  "reasonable." 
Moore  v.  Northern  Texas  Trac.  Co.  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  354,  95  S.  W. 
652.  That,  if  plaintiff  received  injury  as 
result  of  some  occurrence  whicli  careful 
men  could  not  have  reasonably  antici- 
pated, occurrence  was  an  "accident,"  held 
misleading  in  use  of  phrase  "reasonably 
anticipated."  Hunt  v.  Metropolitan  St.  R.  Co. 
[Mo.  App.]  103  S.  ^V.  1088.  Instruction  in, 
action  against  omnibus  owner  for  injuries 
received  in  collision  witli  street  car  that  if 
driver  "rightfully  proceeded  across  the 
tracks  then  you  are  instructed  that  he  had 
a  right  to  rely  on  the  motorman  to  so  man- 
age the  cars  as  to  avoid  a  collision,"  lield 
properly  refused.  Parmelee  Co.  v.  Wheelock, 
224   111.   194,   79  N.   E.   652. 

70.  Where  contract  of  carriage  is  made 
with  conductor,  passenger  is  entitled  to  care 
due  passengers  generally.  Williamson  v. 
Central  of  Georgia  R.  Co.,  127  Ga.  125,  56 
S.  E.  119.  Fact  tliat  passenger  is  being  car- 
ried gratuitously  does  not  deprive  him  of 
liis  cause  of  action  for  injuries.  Indianapo- 
lis Trac.  &  Terminal  Co.  v.  Klentschy,  167 
Ind.   598.  79  N.   E.   908. 

71.  Where  failure  to  properly  warm  wait- 
ing room  produced  condition  of  liealth  ren- 
dering passenger  susceptible  to  tuberculosis, 
and  as  natural  and  probable  consequence 
thereof  she  became  afflicted  and  died,  carrier 
is  liable.  Chicago,  etc.,  R.  Co.  v.  Groner 
[Tex  Civ.  App,]  16  Tex.  Ct.  Rep.  507,  95  S.  W. 
1118. 

72.  Florida  East  Coast  R.  Co.  v.  Wa(Je 
[Fla.]  43  So.  775;  Baltimore,  etc.,  R.  Co.  v. 
Sheridan  [Ky.]  101  S.  W.  928;  Smithers  v. 
Wilmington  City  R.  Co.  [Del.]  67  A.  167.  In- 
jury must  be  sucli  as  sliould  have  been  fore- 
seen as  the  probable  proximate  result. 
Florida  East  Coast  R.  Co.  v.  Wade  [Fla.]  43 
So.  775.  Where  carrier  knows  of  passenger's 
illness  and  tliat  he  is  going  lionie,  he  must  as 
matter  of  law  anticipate  injury  from  carry- 
ing him  by  destination.  Nelson  v.  Chicago 
&  N.  W.  R.  Co.  130  Wis.  214,  109  N.  W.  933. 

Instructions:  Use  of  word  "directly"  con- 
tributed instead  of  "proximately,"  held  not 
erroneous  under  facts  of  case.  Ruffin  v,  At- 
lantic &  N.  C.  R.  Co.,  142  N.  C.  120,  55  S.  E. 
86. 

Held  proximate  cause:  Announcement  of 
wrong  street,  inducing  passenger  to  alight 
at  unfamiliar  place,  of  injuries  sustained  by 
falling  upon  curbstone  while  trying  to  find 
way  home  through  darkness.  Georgia  R,  & 
Elec.  Co.  v.  McAllister,  126  Ga.  447,  54  S.  E. 
957.  Exposure  of  husband  to  smallpox,  of 
wife  contracting  it  from  him.  Missouri  K.  & 
T.  R.  Co.  V.  Raney  [Tex.  Civ.  App.]  99  S.  W. 
589.     Delay  in  warm  and  close  place,  of  sick- 
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the  same  degree  of  cave  is  due  to  one  riding  on  a  freight  train  or  elevator,'^  the  pa:^- 
senger  assumes  tlie  inconveniences  and  risks  incident  to  that  mode  af  traveh'*^  It 
has  been  held,  however,  that  "due"  care  is  owed  to  a  caretaker  of  goods."  The  te^r 
oL'  negligence  is  not  whether  the  carrier  actually  anticipated  the  injury,  but 
whether  a  verv  prudent  person  would  have  anticipated '*  an  injury  to  some  person.'^* 
Since  its  liability  is  based  upon  negligence,  a  carrier  is  not  liable  for  injuries  due 
to  an  act  of  (Jod*"'  unless  its  negligence  concurs  therewith, ^^  and,  likewise,  tlie  con- 
current negligence  or  act  of  a  third  person  is  no  defense.'^-     If  a  carrier  has  knowl- 


ness  of  passeng-er  who  was  weak  from 
recent  operation  and  susceptible  to  heat. 
Gulf,  etc.,  R.  Co.  V.  Kedeker  [Tex.  Civ.  App.] 
100  S.  W.  362.  Neglig-ence  in  carrying  pass- 
enger beyond  destination,  of  Injuries  re- 
ceived by  falling-  from  trestle  in  darkness 
while  walking  back  up  track  under  direc- 
tions of  conductor.  Kentucky  &  I.  Bridge  & 
R.  Co.  V.  Buckler,  30  Ky.  L,  R.  1086,  100  S.  W. 
328.  Starting  of  train  before  shipper  could  ti( 
horse,  of  injuries  received  while  holding  him. 
Houston  &  T.  C.  R.  Co.  v.  Wilkins  [Tex.  Civ. 
App.]  IT  Tex.  Ct.  Rep.  247,  98  S.  W.  202.  De- 
lay whereby  freight  car  was  left  standing  all 
night,  of  injuries  from  exposure,  altliough 
warm  station  was  nearby  where  passenger 
had  reason  to  expect  train  to  proceed  at  any 
minute.  Green  v.  Missouri,  etc.,  R.  Co.,  121 
Mo.  App.  720,  97  S.  AV.  646.  Where  plaintiff 
was  thrown  forward  by  sudden  jerk,  and  be- 
cause of  absence  of  guard  chain  fell  between 
cars  held  that  absence  of  chain  was  proxi- 
mate cause  of  injury.  Hooper  v.  Metropoli- 
tan St.  R.  Co.,  125  Mo.  App.   329,  102  S.  V,'.   58. 

Held  not  proxliiiute  t-aiise:  Mistaken  in- 
formation given  by  conductor  as  to  point 
reached,  of  injuries  received  by  falling 
through  trestle  in  ■walking  back  to  station. 
Jewell  v.  St.  Louis,  etc..  R.  Co.  [Ark.]  102  S. 
W.  370.  Where  plaintiff  boarded  train  with- 
out ticket  because  of  absence  of  ticket  agent 
from  office  and  thereafter  got  off  to  procure 
one,  absence  of  agent  from  office  held  not 
proximate  cause  of  injuries  received  while 
attempting  to  board  (San  Antonio,  etc.,  R. 
Co.  v.  Tri*?o  [Tex.  Civ.  App.]  101  S.  W.  254), 
nor  was  act  of  leaving  train  to  procure  tick- 
et (Id.).  Negligence  in  not  furnishing  better 
platform  or  portable  stop,  of  injuries  re- 
ceived after  passenger  liad  safel.v  reached 
car  steps.  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Work  [Tex.  Civ.  App.]  100  S.  W.  962.  Neg- 
ligent statement  that  next  stop  was  plaint- 
iff's destination,  of  her  alighting  at  inter- 
mediate stop  under  facts  of  the  case.  Flor- 
ida East  Coast  R.  Co.  v.  Wade  [Fla.]  4  3  So. 
775. 

Proximate  eause  for  jury:  Open  door,  of 
plaintiff's  cold  and  injury.  Decker  v.  Chi- 
cago, etc..  It.  Co.  [Minn.]  112  N.  W.  901. 
Alighting  from  high  step,  of  rupture.  Brooks 
V.  Pliiladeipliia  &  R.  R.  Co.  [Pa.]  66  A.  872. 
Carrying  sick  passenger  past  destination,  of 
permanent  paralysis.  Nelson  v.  Chicago  & 
N.  W.  R.  Co.,  130  Wis.  214,  109  N.  W.  933. 
Mistake  in  putting  plaintiff  on  wrong  train, 
of  aortic  regurgitation.  Baltimore,  etc.,  R. 
Co.  V.  Slieridan  [Ky.]  101  S.  W.  928.  Elec- 
tric shock,  of  Injuries  sued  for.  McRae  v. 
Metropolitan  St.  il.  Co.,  125  Mo.  App.  562,  102 
S.  W.  1032.  Fall  through  trap  door,  of  pleu- 
risy and  miscariiage  Jordan  v.  St.  Louis  & 
M.   R.  R.  Co.,   122  Mo.  App.   330,   99  S.  W.  492 

73.  Instruction  as  to  duty  owed  to  pas- 
sengers lu-lJ  not  sul)ject  to  objection  that   it 


authorized  plaintiff  to  recover  for  injuries 
suffered  by  other  passengers,  in  that  it  did 
not  single  out  duty  as  owed  to  plaintiff. 
Mathis  V.  Southern  Pac.  Co.   [Utah]   88  P.  66;s. 

74.  Held  not  negligence  to  permit  passen- 
gers to  pass  from  one  car  to  another  while 
the  train  is  standing.  Hogan  v.  Boston  Ele- 
vated R.  Co.  [Mass.]  SI  N.  E.  198.  In  run- 
ning down  one  walking  on  switcli  track,  all 
warnings  and  signals  having  been  given. 
Raymond  v.  Chicago,  etc.  R.  Co.,  126  111.  App. 
240. 

ICvidenee  Iield  to  Hiistain  finding  tliat  de- 
fendant used  too  mucli  force  in  attempting 
to  prevent  boarding  at  improper  place. 
Ditchfield  V.  Philadelphia  &  West  Chester 
Trac.  Co.,  32  Pa.  Super.  Ct.  531. 

IVegligence  for  jury  where  intruder  or  por- 
ter stumbled  over  passenger's  leg  while  he 
was  sitting  on  edge  of  berth.  Pullman  Co.  v. 
Haight  [C.  C.  A.]  151  F.  1009. 

75.  Bussell  v.  Quincy,  etc.,  R.  Co.,  125  Mo. 
App.  441,  102  S.  W.  613;  Southern  R.  Co.  v. 
Buigess,  143  Ala.  364,  42  So.  35.  Instruction 
Imposing  care  of  person  of  great  prudence, 
held  correct.  Missouri,  etc.,  R.  Co.  v.  Scliroe- 
der  [Tex.  Civ.  App]  100  S.  W.  808;  Southern 
R.  Co.  V.  Burgess,  143  Ala.  364,  42  So.  35. 
Instruction  defining  care  required,  improper- 
ly refused.  Orcutt  v.  Century  Bldg.  Co.,  201 
Mo.   424,   99   S.  W.   1062. 

76.  Marable  v.  Southern  R.  Co.,  142  N.  C. 
557,  55  S.  E.  355.  Riding  on  freight  elevator. 
Orcutt  V.  Century  Bldg.  Co.,  201  Mo.  424,  99 
S.  W.  1062.  Assumes  only  such  inconven- 
iences and  dangers.  Bussell  v.  Quincy,  etc., 
R.  Co.,  125  Mo.  App.  441,  102  S.  W.  613.  One 
riding  on  logging  train  with  consent  of  com- 
pany does  not  assume  risk  of  collision. 
Harvey  v.  Deep  River  Logging  Co.  [Or.]  90 
P.   501. 

77.  Baker  v.  Boston  &  M.  R.  Co.  [N.  H.] 
65  A.  386. 

78.  Error  to  permit  conductor  and  motor- 
msm  to  testify  tliat  they  had  no  idea  that 
plaintiff  would  jump  from  front  platforia  if 
a  liorse  fell  in  front  of  car,  and  that  no  one 
had  ever  told  them  anything  to  make  them 
believe  that  she  would  do  so.  Moore  v. 
Northern  Tex.  Trac.  Co.  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  354,   95  S.  W.  652. 

70.  Instruction  held  erroneous  as  leading 
jur.v  to  believe  that  motorman  must  liave 
anticipated  the  precise  injury  and  person  to 
whom  it  would  happen.  Moore  v.  Nortliern 
Tex.  Trac.  Co.  [Tex.  Civ.  App.]  15  'i\-x.  Ct. 
Rep.   354,   95   S.  W.   652. 

50.  Cyclone  blowing  cars  from  track,  lield 
act  of  God.  Galveston,  etc.,  R.  Co.  v.  Crier 
[Tex.  Civ.  App.]    100  S.  W.  1177. 

51.  Carrier  iield  not  negligent  in  running 
into  path  of  cyclone.  Galxeston.  etc.,  R.  Co. 
V.  Crier  [Tex.  Civ.  App.]   100  S  W.  1177. 

82.  Foisytlie  v.  Los  Angeles  R.  Co.,  14  > 
Cal.    569.    87    P.    24.      Fac't    that    bridi    (•au.-iii^■ 
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edge  of  a  passengers  feeble  condition,*^  it  must  exercise  special  care  in  respect 
thereto,  and,  in  the  absence  of  such  knowledge,  it  is  liable  for  injuries  due  to  negli- 
gence, though  it  would  not  have  injured  an  ordinary  person.**  The  duty  to  exercise 
special  care  because  of  a  passenger's  perilous  position  does  not  arise  until  carrier  has 
knowledge  thereof  .^^  The  duty  owed  to  one  not  a  passenger  "^  and  the  liability  of 
private  carriers  ®^  are  less  strict. 

(§  25)     B.  Contribufori/  negJigence.^^ — Passengers  must   exercise   reasonable 
care  for  their  own  safetv,'*"  and  a  failure  so  to  do  ^'''  ®^  relieves  the  carrier  from  lia- 


derailment  was  placed  on  track  by  boy  is  no 
defense  where  motornian  negligently  failed 
to  discover  same  in  time  to  stop.  O'Gara 
V.  St.  Louis  Transit  Co.,  204  Mo.  724,  103  S. 
W.  54.  The  fact  that  boy  opened  switch  is 
no  defense  w^here  carrier  was  negligent  in 
leaving  it  unlocked  or  unguarded,  or  in  not 
discovering  that  it  was  open.  Elgin,  Aurora 
&  Southern  Trac.  Co.  v.  Wilson,  120  111.  App. 
371.  Where  reasonable  time  to  alight  was 
not  afforded,  carrier  is  liable  though  a  board- 
ing passenger  interefered  with  plaintiff.  St. 
Louis  S.  W.  R.  Co.  V.  Bryant  [Tex.  Civ.  App.] 
103    S.   W.    237. 

,S3.  Notice  ta  porter,  acting  as  brakeman, 
of  passenger's  weak  condition  and  need  of 
special  care  lield  notice  to  carrier.  Gulf,  etc., 
R.  Co.  v.  Redeker  [Tex.  Civ.  App.]  100  S.  W. 
362. 

84.  Injuries  caused  by  negligent  delay. 
Gulf,  etc.,  R.  Co.  V.  Redeker  [Tex.  Civ.  App.] 
100   S.   W.    362. 

85.  Carrier  may  assume  that  passengers 
will  avoid  perilous  positions.  Central  of 
Georgia  R.  Co.  v.  McNab  [Ala.]  43  So.  222. 
And  tliat  no  one  will  attempt  to  aliglit  from 
car  while  moving  at  dangerous  speed.  Ghio 
V.  Metropolitan  St.  R.  Co.,  125  Mo.  App.  710, 
103  S.  W.  142.  Evidence  held  to  show  that 
servants  had  no  knowledge  of  plaintiff's 
presence  on  platform.  Houston,  etc.,  R.  Co. 
v.  Johnson    [Tex.  Civ.  App.]   103  S.  W.  239. 

86.  Pushing  of  one  from  train  by  porter, 
held  failure  to  exercise  ordinary  care,  as 
matter  of  law,  so  it  was  immaterial  whether 
relation  of  carrier  and  passenger  had  ter- 
minated. International  &  G.  N.  R.  Co.  v.  Hu- 
gen    [Tex.   Civ.  App.]    100   S.  V\'.   1000. 

87.  Company  operating  private  logging 
road,  and  whose  conductors  were  expressly 
instructed  not  to  allow  passengers  to  ride 
except  in  caboose,  owes  no  duty  to  provide 
for  safety  of  one  who  is  riding  on  flat  car, 
although  under  direction  of  conductor.  Boi- 
sen    v.    Cobbs.    147    Mich.    429,    111    N.    W.    82. 

88.  See  7  C.  L.  569. 

89.  Interurban  R.  &  T.  Co.  v.  Hancock,  75 
Ohio  St.  88,  78  N.  E.  964;  Farrell  v.  Great 
Northern  R.  Co.,  100  Minn.  361,  111  N.  W.  388; 
Eagen  v.  Jersey  City,  etc.,  R.  Co.  [N.  J.  Err. 
&  App.]  67  A.  24;  Reiss  v.  Wilmington  City 
R.  Co.  [Del.]  67  A.  153.  Must  exercise  due 
care  to  obtain  food  where  train  is  detained 
through  fault  of  carrier.  Texas,  etc.,  R.  Co. 
V.  Harrington  [Tex.  Civ.  App.]  98  S.  W.  653. 
Passenger  on  improperly  heated  car  must 
use  reasonable  means  at  hand  to  prevent  ill 
effect,  and  may  properly  allege  what  she 
did.  Atlantic  Coast  Line  R.  Co.  v.  Powell, 
127  Ga.  805,  56  S.  E.  1006.  Age  without  evi- 
dence of  physical  or  mental  condition  is  not 
circumstance  to  be  considered  in  determining 
passenger's  negligence  in  alighting.  Hodges 
V.  Southern  Pac.  Co.,  3  Cal.  App.  307,  86  P. 
620.      Instruction    is    not    erroneous    in    using 


expression  "due  diligence"  where  in  all  the 
intructions  "reasonable  diligence,"  "ordinary 
care,"  and  "reasonable  care"  are  used  synon- 
ymously. Bond  V.  Chicago,  etc.,  R.  Co.,  122 
Mo.  App.  207,  99  S.  W.  30.  Instruction  "  'con- 
tributory negligence'  means  tliat  where 
plaintiff  does  some  r^egligent  act  or  omits  to 
perform  some  act  wliich  *  *  *  contributes," 
etc.,  held  erroneous  as  not  requiring  sucli 
omitted  act  to  be  negligence.  Selman  v. 
Gulf,  etc.,  R.  Co.  [Tex.  Civ.  App.]  101  S.  W. 
1030. 

90,  91.  Negligence  should  not  be  imputed 
to  one  who,  in  alighting  from  electric  car  at 
regular  stopping  place,  passed  around  rear 
end  and  was  struck  by  car  running  in  op- 
posite direction,  and  which  he  could  neither 
see  nor  hear  by  reason  of  obstruction  caused 
by  car  upon  which  he  had  been  passenger,  in 
absence  of  clear  proof  of  proper  warning. 
Cincinnati  St.  R.  Co.  v.  McBee,  4  Ohio  N.  P. 
(N.  S.)   13. 

Acts  held  not  nej^ligenoe  as  matter  of  lav*-: 
Violation  of  stipulation  not  to  be  in  car 
while  switching  was  being  done.  Hardin  v. 
Ft.  Worth,  etc.,  R.  Co.  [Tex.  Civ.  App.]  100 
S.  "U'.  995.  Riding  on  tank  car  ■with  consent 
of  conductor  and  under  contract  between  car- 
rier and  his  employer.  Gray  v.  Columbia 
River,  etc..  R.  Co.  [Or.]  88  P.  297.  Failure 
of  passenger  who  lias  not  been  furnisiied 
proper  accommodations  and  protection  to 
leave  car  after  having  made  demands  upon 
tlie  conductor  in  respect  thereto.  McCollum 
v.  Southern  Pac.  Co.  [Utah]  88  P.  663.  In 
remaining  on  a  car  improperly  heated.  At- 
lantic Coast  Line  R.  Co.  v.  Powell,  127  Ga. 
805,  56  S.  E.  1006.  Passenger  negligently 
put  off  at  wrong  street,  in  seeking  to  find 
way  home  through  storm  instead  of  asking 
shelter  at  nearby  houses.  Georgia  R.  &  Elec. 
Co.    V.   McAllister,    126    Ga.    447,    54    S.    E.    957. 

Acts  held  not  negligence:  Remaining  in 
cold  depot  until  it  became  clearly  apparent 
that  carrier  did  not  intend  to  heat  as  re- 
quired by  Rev.  St.  1895,  §  4521.  St.  Louis 
S.  W.  R.  Co.  v.  Lowe  [Tex.  Civ.  App.]  17  Tex. 
Ct.  Rep.  265,  97  S.  W.  1087.  One  carried  be- 
yond station  in  walking  back  through  rain 
where  he  was  under  impression  that  there 
was  no  return  train  until  next  day  and 
he  had  pressing  business  engagements.  St. 
Louis,  etc.,  R.  Co.  v.  Knight  [Ark.]  99  S.  W. 
684.  In  walking  back  up  track  as  directed 
by  conductor  and  in  falling  from  trestle  in 
darkness.  Kentucky,  etc.,  R.  Co.  v.  Buckler, 
30  Ky.  L.  R.  1086,  100  S.  W.  328.  To  ride  six 
miles  across  country  to  destination,  there 
being  no  train  until  next  evening,  and  she 
being  dressed  in  winter  wear.  St.  Louis.  -S. 
W.  R.  Co.  V.  Foster  [Tex.  Civ.  App.]  103  S. 
W.  194.  Remaining  in  unheated  station, 
train  being  due  and  boarding  house  15d 
vards  away.  International  &  G.  N.  R.  Co.  v. 
Johnson  [Tex.  Civ.  App.]   15  Tex.  Ct.  Rep.  982, 
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bilitv,  for  injuries  proximately  caused  thereby/"  unless  the  carrier  is  willfully 
negligent.®^  Negligence  of  an  inllrm  passenger  in  traveling  alone  does  not  relieve 
a  carrier  having  knowledge  of  his  condition  from  liability  for  its  own  negligence.** 
A  carrier  owes  dut}^  of  common  humanity  after  injury  regardless  of  passenger's 
contributory  negligence.*'^  One  attempting  to  hold  an  untied  horse  only  assumes 
risks  ordinarilv  incident  thereto.*'' 


95  S.  "W.  595.  Passenger  on  street  car,  in  not 
seeing  approaching  train  in  time  to  avoid 
injury  from  collision.  Chicago,  etc.,  R.  Co. 
V.   Smith,   124   111.  App.    627. 

Xegrligence  held  for  jury:  Of  one  thrown 
fiom  steps  of  car  while  aligliting.  Hall  v. 
Northern  Pac.  R.  Co.  [X.  D.]  IH  N.  W.  609. 
Attempting  to  board  car,  knowing  of  jostling 
of  crowds  on  other  occasions.  Kuhlen  v. 
Boston  &  N.  St.  R.  Co.  193  Mass.  341.  79  N.  E 
815.  Crossing  tracks  to  leave  station  with- 
out looking  for  approaching  trains.  At- 
lantic City  R.  Co.  V.  Kiefer  [N.  J.  Law]  66 
A.  930.  Intoxication  is  not  conclusive  proof 
of  contributory  negligence,  but  is  circum- 
stance to  be  considered.  Kansas  City  S. 
R.  Co.  V.  Davis   [Ark.]   103  S.  ^V.   603. 

ICviclence  insufficient  to  disprove  negli- 
gence: General  evidence  that  decedent  who 
was  old  and  feeble  fell  when  car  started 
in  usual  way  with  something  of  jerk.  Jame- 
son V.  Boston  El.  R.  Co.,  193  Mass.  560,  79  N. 
E.   750. 

Elvidenee  held  InttufHcient  to  raise  issue: 
That  person  accompanying  stock  went  into 
car  witli  consent  of  defendant's  employe  to 
get  a  calf  onto  its  feet  and  was  injured  by 
sudden  jerk  of  car.  Missouri,  etc.,  R.  Co. 
V.  Lindsey  [Tex.  Civ.  App.]  101  S.  W.  S63. 
M'here  white  female  passenger  did  not  know 
that  sleeper  was  attached  and  it  was  unlaw- 
ful for  her  to  go  into  coach  set  apart  fo4 
negroes  and  not  proper  for  her  to  go  into 
smoker,  fact  that  those  coaches  were  warm 
was  insufficient  to  raise  question  of  negli- 
gence in  remaining  in  cold  car.  Texas,  etc., 
R.  Co.  V.  Harrington  [Tex.  Civ.  App.]  98 
S.  "V\^.  653.  Negligence  cannot  be  based  upon 
fact  that  infirm  man,  injured  while  traveling 
alone,  was  receiving  government  pension  for 
total  disability.  Toledo.  Bowling  Green  & 
So.  Trac.  Co.  v.  McFall,  8  Ohio  C.  C.  (N.  S.) 
271.  Evidence  of  warning  not  to  attempt 
to  pass  from  one  coach  to  another  which  was 
about  to  be  separated  therefrom,  held  too  in- 
definite to  predicate  negligence  on.  St.  Louis 
S.  W.  R.  Co.  v.  Gammage  [Tex.  Civ.  App.]  16 
Tex.    Ct.    Rep.    805,    96    S.    W.    645. 

Instruction  held  to  sufficiently  charge  con- 
tributory negligence  in  remaining  in  cold 
depot  instead  of  seeking  .shelter  elsewhere. 
St.  Louis  S.  W.  R.  Co.  v.  Lowe  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  265,  97  S.  W.  1087.  As 
to  contributory  negligence  in  alighting  from 
moving  car,  held  impioperly  modified  so  as 
to  excuse  plaintiff  if  defendant  was  negli- 
gent in  certain  particulars.  Van  Horn  v.  St. 
Louis  Transit  Co.,  198  Mo.  481,  95  S.  W.  326 
Making  plaintiff  guilty  of  negligence  if  by 
exercise  of  ordinary  care  he  could  have  dis- 
covered that  front  end  of  car  was  not  in- 
tended for  passengers  and  took  seat  therein, 
held  too  narrow  as  ignoring  what  reason- 
able man  would  have  done  having  such 
knowledge.  Miller  v.  Atlanta  &  Charlotte 
Air  Line  It.  Co.    [N.  C]    57   S.   E.   345. 

92.  Negiigence  must  be  proximate  cause 
to  defeat  recovery.     Black  v.  New   York,  etc., 


R.  Co.,  193  Mass.  448,  79  N.  E.  797.  That  in- 
jury was  due  "in  part"  is  not  sufficient. 
Yazoo,  etc.,  R.  Co.  v.  Byrd  [Miss.]  42  So.  286. 
Instruction  that  if  mother's  negligence  "in 
any  way  contributed"  to  death  of  child  no 
recovery  could  be  had,  held  properly  re- 
fused. Coney  Island  Co.  v.  Dennan  [C.  C.  A.] 
149  F.  687.  Instruction  held  erroneous  as 
ignoring  proximate  cause.  Hardin  v.  Ft. 
Worth,  etc.,  R.  Co.  [Tex.  Civ.  App.]  100  S.  W. 
995.  Instruction  properly  modified  so  as  to 
require  negligence  to  contribute  to  injury 
to  defeat  recovery.  Kansas  City  So.  R.  Co. 
v.  Davis  [Ark.]  103  S.  W.  603.  Negligence  in 
alighting  from  car  moving  at  dangerous 
speed,  held  proximate  caus'e  of  injuries. 
Ghio  v.  Metropolitan  St.  R.  Co.,  125  Mo.  App. 
710,  103  S.  W.  142.  Where  intoxicated  and 
helpless  passenger  was  taken  from  train 
and  placed  near  top  steps  of  station  plat- 
form, from  which  he  fell,  held  that  question 
whether  his  intoxication  was  proximate 
cause  or  mere  condition  of  accident  was 
for  the  jury.  Black  v.  New  Y^ork,  etc.,  R.  Co., 
193  Mass.   448.   79   N.   E.   797. 

93.  Though  passenger  is  negligent  in  rid- 
ing in  vestibule,  company  held  liable  w^here 
porter  carelessly  jostled  him  off.  Chicago, 
etc.,  R.  Co.  V.  Ferguson.  74  Kan.  253,  86  P. 
471.  Evidence  examined  and  lield  insuffi- 
cient to  show  willful  negligence  by  porter 
in  pushing  plaintiff  off  platform.  Illinois 
Cent.  R.  Co.  v.  Warren  [C.  C.  A.]  149  F.  658. 
Finding  that  motorman  was  not  guilty  of 
willful  negligence  after  discovering  plaint- 
iff's perilous  position,  sustained.  Pendleton 
V.  Chicago  City  R.  Co.,  120  111.  App.  405. 
Although  passenger  was  negligent  in  pass- 
ing around  rear  of  car  from  which  he  had 
just  alighted  and  in  front  of  another,  car- 
rier is  still  liable  if  operatives  on  such 
car  could  by  exercise  of  reasonable  care  have 
discovered  his  peril  and  by  exercise  of  rea- 
sonable care  have  prevented  injury.  Louis- 
ville City  R.  Co.  V.  Hudgins  30  Ky.  L.  R.  316, 
98  S.  W.  275.  Instruction  that  plaintiff 
could  not  recover  if  she  attempted  to  board 
moving  car,  held  properl.v  modified  so  as 
to  allow  recovery  for  failure  to  stop  car 
after  discovering  that  she  was  being 
dragged.  Poland  v.  Southwest.  Mo.  Elec.  R. 
Co.,  119  Mo.  App.  284,  95  S.  W.  958  Where 
evidence  of  plaintiff  tended  to  show  that  car 
was  started  suddenly  from  standing  posi- 
tion while  she  was  alighting,  and  that  of 
defendant  that  plaintiff  attempted  to  alight 
from  moving  car,  instruction  bringing  in  hu- 
manitarian doctrine,  held  erroneous.  Ghio  v. 
Metropolitan  St.  R.  Co.,  125  Mo.  App.  710, 
103   S.    W.    14  2. 

»4.  Toledo,  Bowling  Green  &  So.  Trac. 
Co.  v.  McFall.  8  Ohio  C.  C.  (N.  S.)  271. 

95.  Held  liable  where  it  left  one  thrown 
from  train  to  lie  for  three  hours  in  hot 
sun  and  heavy  shower.  Y'azoo,  etc.,  R.  Co.  v. 
Byrd    [Miss.]    42    So.    286. 

9«.  Houston,  etc.,  R.  Co.  v.  Wilkins  [Tex. 
Civ.  App.]    17   Tex.  Ct.   Rep.  247.   98   S.  W.   202. 


9  Cur.  Law. 


CAEKIEKS  [OF  PASSEXGEES]   §  25B. 


507 


Acts  done  at  the  direction  of  employes,^'  if  given  M-itliin  the  scope  of  their 
duty,^®  are  not  negligent  if  one  of  ordinary  prudence  woukl  rely  thereon  under  the 
circumstances."® 

Acts  dve  to  impulse  of  sudden  Sanger'^  are  not  negligent  unless  devoid  of  the 
common  prudence  dictated  by  the  situation.- 

Going  about  stations,  platforms,  tracks,  or  standing  cars.^ — Xegligence  in 
walking  about  the  tracks  depends  upon  the  circumstances,*  and  it  is  not  per  se 
negligence  to  take  position  near  the  track  and  in  front  bl  large  croAvd,  knowing 
that  they  would  rush  to  get  on  the  cars.^ 

Boarding  the  car  or  vehicle  of  transit.'^ — Boarding  standing  car  '  or  caboose  be- 
fore the  train  is  made  up.**  and  failure  to  take  a  seat  with  due  diligence,"  are  not 
per  se  negligent  acts,  nor  is  the  use  of  a  car  cradle  track  to  reach  a  ferry  boat.^*^ 

Boarding  at  tvrong  place.^^ 

Boarding  moving  train  or  car  ^-  is  not  negligence  per  se  ^^  unless  moving  at  an 
obviously  dangerous  rate  of  speed.^* 


97.  See   7   C.   L.    570. 

98.  Evidence  that  porter  assisted  in  help- 
ing passengers  off  supports  finding  tliat  it 
was  in  scope  of  his  duty  to  direct  passengers 
to  alight.  Texas  &  P.  R.  Co.  v.  V\'hiteley. 
[Tex.  Civ.  App.]  96  S.  V^'.  109. 

99.  Acts  held  not  negligent:  Alighting  at 
usual  place.  Brooks  v.  Philadelphia  &  R. 
R.  Co.  [Pa.]  66  A.  872.  On  vestibule  pur- 
suant to  r^Ie  requiring  users  of  tobacco  to 
so  ride.  Goodloe  v.  Metropolitan  St.  R.  Co., 
120  Mo.  App.  194,  96  S.  W.  482.  Alighting 
from  front  platform  wliicli  had  passed  be- 
yond station  platform,  being  enjoined  so  to 
do  by  posted  notice.  Illinois  Cent.  R.  Co.  v. 
Johnson.  123  111.  App.  300.  On  running 
board.  And  especially  where  injury  re- 
sults from  operation  of  train.  Boesen  v. 
Omaha  St.  R.  Co.  [Neb.]  112  N.  W.  614.  Di- 
rected and  forcibly  urged  by  the  conductor 
to  go  upon  the  rear  platform.  Druzepski  v. 
People's    St.    R.    Co.,    30    Pa.    Super.    Ct.    380. 

JVegligenee  held  for  jury:  In  alighting 
from  moving  train.  St.  Louis,  etc.,  R.  Co. 
V.    Leamons    [Ark.]    102    S.    W.    363. 

Instruction  tliat  suggestion  of  carrier's 
employes  to  aliglit  did  not  alone  justify 
plaintiff  in  alighting  from  moving  train, 
but  was  circumstance  to  be  considered  in 
determining  wliether  he  exercised  due  care, 
cannot  be  complained  of  by  carrier.  Texas 
&  P.  R.  Co.  v.  Whiteley  [Tex.  Civ.  App.]  96 
S.    \A'.    109. 

1.  See    7    C.    L.    570. 

2.  Not  negligence  to  jump  from  overturn- 
ing stage.  IJinnigan  v.  Peterson,  3  Cal.  App. 
764,  87  P.  218.  Boy  twelve  years  old  held 
not  jiegligent  in  jumping  from  car  upon 
hearing  explosion  and  seeing  flames  shooting 
from  controller  box.  although  other  passen- 
gers remained  seated.  Paine  v.  Geneva,  etc., 
Tract.  Co.,  115  App.  Div.  729,  101  N.  Y.  S.  204. 
One  jumping  from  train  under  mistaken 
belief  that  collision  is  threatened,  when 
there  is  in  fact  no  apparent  danger,  is  negli- 
gent. Riley  v.  Chicago,  etc.,  R.  Co.  [Neb.] 
Ill  N.  W.  847.  Instruction  that  "one  brought 
into  sudden  danger  ...  is  not  expected  to 
act  with  coolness  or  deliberation  as  moved  a 
reasonable  man  under  ordinary  circum- 
stances," held  erroneous  as  predicating  lack 
of  coolness  and  deliberation  upon  "sudden 
danger"  however  slight.  Alabama  City,  etc., 
R.  Co.  V.  Bates   [Ala.]    43  So.   9S. 


3.  See   7    C.   L.    571. 

4.  Held  per  se  negligence:  In  passing 
around  rear  of  car  from  which  he  had 
alighted  witliout  waiting  for  car  to  move  so 
that  he  could  see  approaching  cars  on  ad- 
jacent track.  Eagen  v.  Jersey  City,  etc.,  R. 
Co.    [N.  J.   Err.  &  App.]   67  A.  24., 

Held  not  negligence  per  se:  Crossing 
tracks  after  alighting  without  looking  for 
approaching  trains.  Illinois  Cent.  R.  Co.  v. 
Johnson,  123  111.  App.  300.  Not  per  se  gross 
negligence  to  cross  and  recross  track  after 
hearing  first  signal  of  approaching  train. 
Drawdy  v.  Atlantic  Coast  Line  R.  Co.,  75  S. 
C.   308.   55   S.  E.   444. 

^Negligence  for  the  jury:  Crossing  tracks 
ahead  of  approaching  train  after  aligliting 
from  another.  Illinois  Cent.  R.  Co.  v.  John- 
son.   123    111.    App.    300. 

Negligence:  Walking  on  switch  track  after 
warning,  although  others  frequently  did  so. 
Raymond  v.  Chicago,  etc.,  R.  Co.,  126  111.  App. 
240. 

5.  Pushed  under  car.  Cousineau  v.  Mus- 
kegon Trac.  &  Lighting  Co.,  145  Mich.  34, 
13    Det.    Leg.    N.    436,    108    N.    W.    720. 

6.  See   7   C.  L.   571. 

7.  Graham  v.  New  York  City  R.  Co.,  104 
N.  Y.   S.   869. 

8.  Held  for  jury  under  facts  of  case. 
Miller  v.  Atlantic  &  C.  Air  Line  R.  Co.,  143 
N.    C.    115,    55    S.    E.    439. 

9.  Cutcliff  v.  Birmingham  R.  L.  &  P.  Co. 
[Ala.]    41    So.    873. 

10.  Burke  v.  St.  Louis  S.  W'.  R.  Co.,  120 
Mo.   App.    683,   97   S.   W.    981. 

11.  12.      See   7    C.   L.    572. 

13.  Powelson  v.  United  Trac.  Co.,  216  Pa. 
583,  66  A.  78.  Boarding  slowly  moving  train 
with  assistance  of  conductor.  Feagin  Gulf, 
etc..  R.  Co.  [Tex.  Civ.  App.]  100  S.  W.  346; 
Lexington  R.  Co.  v.  Herring,  29  Ky.  L.  R.  794, 
96   S.   W.   558. 

14.  Person  boarding  moving  train  know- 
ing that  it  is  dangerous  and  negligent  so 
to  do  cannot  recover  and  defendant  is  en- 
titled to  instruction  so  stating.  San  Antonio, 
etc.,  R.  Co.  V.  Trigo  [Tex.  Civ.  App.]  101.  S. 
W.  254.  Where  there  is  evidence  that  child 
was  so  young  as  not  to  appreciate  danger 
in  boarding  moving  train,  his  age  and  in- 
telligence may  be  considered  in  passing  on 
his   negligence.      Id 
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Biding  or  being  in  dancjerons  position  or  place}'' — It  is  not  negligence  per  se 
to  ride  in  cupola  of  caboose  ^^  or  on  the  truck  of  a  logging  train,^'  to  leave  seat  in  a 
a  stationary  train  and  to  go  to  front  end  of  the  car  for  a  driuk/^  or  to  go  out  onto 
platform/®  or  to  place  hand  on  door  jamb.-"  ^Negligence  in  standing  up  in  train  -^ 
or  in  going  out  onto  the  platform  --  depends  upon  the  circuTUstances,-^  the  test 
being  whether  an  ordinarily  prudent  man  would  have  so  acted.-*  A  passenger  riding 
in  a  place  of  danger  assumes  only  the  risks  incident  thereto  when  train  is  operated 
with  due  care  -'  if  carrier  accepts  him  as  a  passenger  in  such  position.-*^ 

Biding  on  the  running  hoard  or  platform  of  a  street  car.-' — Generally  it  is  held 
not  per  se  negligence  to  ride  on  the  platform,-^  runniug  board. -^  or  steps,-^"  and 


15.  See  7   C.  L.   572. 

16.  St.  Louis  S.  "U'.  R.  Co.  v.  Morg-an  [Tex. 
Civ.  App.]   16  Tex.  Ct.  Rep.   928,  98  S.  ^W.   408. 

17.  Train  consisting'  only  of  engine  and 
truck.  Harvey  v.  Deep  River  Logging  Co. 
[Or.]    90   P.   501. 

IS.  While  switching  was  being  done.  St. 
Louis,  etc..  R.  Co.  v.  Billingsley,  79  Ark.  335, 
96  S.  W.   357. 

19.  Atlantic  Coast  Line  R.  Co.  v.  Crosby 
[Fla.]  43  So.  318;  Cleveland,  etc.,  R.  Co.  v. 
Henry  [Ind.]  81  N.  E.  592.  Though  in  dis- 
obedience of  sign,  especially  where  he  was 
only  momentarily  stopped  by  conductor. 
Louisville  &  N.  R.  Co.  v.  Mulder  [Ala.]  42 
So.  742.  Hence  declaration  alleging  "that 
while  train  was  standing  still,  and  while 
plaintiff  was  standing  on  platform,"  defend- 
ant negligently,  etc.,  is  not  demurrable. 
Atlantic  Coast  Line  R.  Co.  v.  Crosby  [Fla.] 
43  So.  318.  Instruction  stating  that  it  was 
not  negligence  for  passenger  to  go  upon 
platform  of  coach  while  train  was  standing', 
approved  when  construed  with  other  instruc- 
tfons.      Id. 

20.  Louisville  &  N.  R.  Co.  v.  Mulder  [Ala.] 
42   So.   742. 

21.  Negligence  of  passenger  in  standing 
up  in  caboose  for  a  few  minutes  as  train 
■was  starting,  held  for  jury.  Pasley  v.  St. 
Louis,   etc.,    R.    Co.    [Ark.]    102    S.   W.    387. 

22.  Held  for  jury.  Houston,  etc.,  R.  Co.  v. 
Johnson    [Tex.    Civ.   App.]    103    S.   W.   239. 

2.S.  Atlantic  Coast  Line  R.  Co.  v.  Crosby 
[Fla.]    43    So.    31S. 

24.  XegHs'euee  held  for  .jury:  Using 
steamship  bertli  without  vertical  protecting 
board.  International  Mercantile  M.  Co.  v. 
Smitli  [C.  C.  A.]  145  F.  891.  Permitting  re- 
cently broken  leg  to  extend  into  aisle  while 
sitting  on  side  of  berth.  Pullman  Co.  v. 
Haight   [C.  C.  A.]   151  F.  1009. 

Helfl  iie;i;IiKenc-e:  Voluntarily  taking  stand- 
ing position  just  inside  open  door,  knowing 
of  rough  condition  of  ror.d.  Foley  v.  Boston, 
etc.,  R.  Co.,  193  Mass.  332,  79  N.  B.  765. 
Leaving  passenger  compartment  of  combina- 
tion car  and  going  into  baggage  compart- 
ment. Bromley  v.  Now  York,  etc.,  R.  Co.,  193 
Mass.    453,    79    N.    F.    775. 

Held  not  ueKilK'eucet  In  seating  seven 
year  old  boy  at  end  of  seat  next  to  screen 
of  summer  car.  Indianapolis  Trac.  &  T.  Co. 
V.  Beckman  [Ind.  App.]  81  N.  E.  82.  Evi- 
dence that  wliile  plaintiff  was  still  standing, 
facing  partly  forward  and  partly  sideways, 
and  helping  lier  child  to  move  over  so  as 
to  make  room  for  herself,  she  was  thrown 
by    a    sudden    starting    of    the    car,    held    to 


warrant  finding  that  she  ■was  vising  due  care. 
Hamilton  v.  Boston,  etc.,  R.  Co.,  193  Mass. 
324,   79   N.   E.   734. 

25.  Went  out  onto  platform  before  reach- 
ing station.  Houston,  etc.,  R.  Co.  v.  Johnson 
[Tex.  Civ.  App.]  103  S.  W.  239.  Duty  to 
exercise  highest  degree  of  care  in  mainten- 
ance of  track  and  operation  of  train  extends 
to  passenger  passing  from  one  car  to  another 
of  moving  train.  Galveston,  etc.,  R.  Co.  v. 
Patillo  [Tex.  Civ.  App.]  101  S.  W.  492.  In- 
struction that  defendant  is  not  liable  if 
plaintiff  was  thrown  from  train  while  un- 
necessarily standing  on  platform  while  train 
was  passing  from  straight  track  to  curve 
track  is  erroneous  in  not  adding  that  train 
was  being  operated  with  "all  due  care."  Ya- 
zoo, etc.,   R.  Co.  V.  Byrd    [Miss.]    42   So.   286. 

26.  One  injured  while  riding  on  running 
board  who  does  not  prove  that  car  stopped 
to  receive  him,  or  that  he  was  seen  by  con- 
ductor and  suffered  to  remain  tliere,  or  that 
his  fare  had  been  collected  while  in  sucli 
position,  does  not  make  a  case.  Kramer  v. 
Brooklyn -Heights  R.  Co.,  114  App.  Div.  804, 
100  N.  Y.  S.  276.  Fact  that  conductor  punched 
plaintiff's  ticket  while  he  -was  in  baggage 
compartment,  held  not  to  constitute  acqui- 
escence to  his  riding  tlierein.  Bromley  v. 
New  York,  etc.,  R.  Co.,  193  Mass.  453,  79  N. 
E.   775. 

27.  See   7   C.   L.    573. 

28.  Baskett  v.  Metropolitan  St.  R.  Co., 
123  Mo.  App.  725,  101  S.  W.  138.  Standing 
on  front  platform  preparatory  to  alighting, 
though  there  was  room  inside.  Wellmeyer 
V.  St.  Louis  Transit  Co.,  198  Mo.  527,  95  S.  W. 
925. 

Held,  per  se  neg'Iig-ence  to  ride  on  front 
platform  when  there  is  room  inside.  Mc- 
Dade  v.  Philadelphia  Rapid  Transit  Co.,  215 
Pa.   105.   64  A.   327. 

2».  Egan  v.  Old  Colony  St.  R.  Co.  [Mass.] 
80  N.  E.  696;  Chicago  Consol.  Trac.  Co.  v. 
Schritter,  222  111.  364.  78  N.  E.  820.  Outside 
of  lowered  bar  is  iiesrlljJt*' •*<-*«  Pt'r  "*•  Hard- 
ing V.  Philadalphia  Rapid  Transit  Co.,  217 
Pa.    69,    66    A.    151. 

30.  Riding  after  request  to  go  inside. 
Coffey  V.  Omaha,  etc.,  R.  Co.  [Neb.]  112  N.  W. 
589.  Wiiore  there  is  no  room  inside  and  no 
objection  is  made.  Consolidated  Ti-ac.  Co. 
V.  Schritter,  124  111.  App.  578.  Passenger 
who  rides  on  footboard  outside  car  when  it 
is  reasonably  practicable  to  take  seat  within 
assumes  risk  of  his  position.  Cliioago  City 
R.  Co.  V.  Scliaefer,  121  111.  App.  334.  Doc- 
trine of  assumed  risk  is  not  applicable  to 
passengoi-  standing  on  steps  and  injured  by 
collision  witli  wagon.  Chicago  Consol.  Trac. 
Co.    V.    Schritter.    222    111.    364,    78   N.    E.    S20. 
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hence  not  to  board  a  car  so  crowded  as  to  necessitate  riding  thereon. ^^  Xegligence 
in  sncli  cases  is  for  the  jnry."- 

Bid'nuj  on  jjlatform  of  railroad  train.^^ — It  is  not  negligence,  as  a  matter  of 
law,  to  ride  ***  on  the  platform  where  there  are  no  available  seats,"'^  bnt  by  statutes 
in  some  states  a  carrier  is  relieved  from  liability  if  it  posts  proper  notices.^® 

Going  about  on  cars  or  from  car  to  car."' — A  passenger  is  not  per  se  negligent 
in  going  from  one  car  to  another  of  a  moving  train,'^*  and  in  so  doing  assumes  only 
the  risks  incident  thereto  after  the  carrier  has  fully  discharged  its  duty.^^ 

Allowing  body  to  project.*'^ — There  seems  to  be  a  conflict  as  to  whether  it  is  per 
se  negligence  to  needlessly  project  arm  from,  a  car  window.*^ 

Acts  attendant  on  alighting  and  departing.*- — A  passenger  must  exercise  rea- 
sonable care  in  alighting/^  doing  so  with  reasonable  expedition/*  but  he  may  as- 


31.  Baskett  v.  Metropolitan  St.  R.  Co.,  123 
Mo.    App.    725.    101    S.    W.    1.38. 

32.  Standing  on  front  platform.  Moore  v. 
Nortliern  Tex.  Trac.  Co.  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  354,  95  S.  W.  652.  Xegligence 
of  one  stepping  on  running  board  while  pass- 
ing to  seat.  Pomeroy  v.  Boston  &  N.  St.  R. 
Co.,    193   Mass.    507,    79   N.   E.    764. 

Held  not  negligent:  To  stand  on  plat- 
form, although  he  had  felt  jerkings  of  car 
before.  Wellmeyer  v.  St.  Louis  Transit  Co., 
198  Mo.  527,  95  S.  W.  925.  To  take  seat  on 
front  platform,  there  being  no  room  within 
car.  and  plaintiff  being  ignorant  that  electric 
explosion  might  occur.  Williamson  v.  St. 
Louis  Transit  Co..  202  Mo.  345,  100  S.  W.  1072. 

Held  negligence  to  ride  on  front  platform, 
there  being  room  within.  Kleffman  v.  Met- 
ropolitan St.  R.  Co.,  116  App.  Div.  334,  101  N. 
Y.  S.  582.  Where  street  car  passenger  re- 
mained upon  rear  platform,  leaning  upon  or 
near  closed  gate, when  there  was  room  inside, 
and  was  thrown  out  by  opening  of  gate,  in- 
struction that  he  had  perfect  right  to  stand 
there  after  conductor  had  taken  his  fare 
in  such  position,  held  erroneous.  Engelhardt 
V.  New  York  City  R.  Co.,  52  Misc.  474,  102 
N.   Y.   S.   516. 

33.  See  5  C.  L.   539. 

34.  Fact  that  plaintiff  was  standing  on 
platform  of  stationary  train  does  not  indi- 
cate tliat  he  has  voluntarily  selected  such 
place  to  ride  on.  Atlantic  Coast  Line  R.  Co. 
V.  Crosby   [Fla.]    43  So.   318. 

35.  Question  of  fact  for  jury.  Yazoo,  etc., 
R.  Co.  V.  Byrd   [Miss.]   42  So.  286. 

36.  Revisal  1905,  §  2628,  is  not  inappli- 
cable, though  passenger  acted  as  prudent 
person  in  going  tliereon.  Shaw  v.  Seaboard 
Air  Line  R.  Co.,  143  N.  C.  312,  55  S.  E.  713. 
But  such  statute  does  not  apply  where  pass- 
enger is  on  platform  by  invitation  and  is 
injured  tlirough  carrier's  negligence.  Dar- 
den  V.  Atlantic  Coast  Line  R.  Co.  [X.  C]  56  S. 
E.    512. 

37.  .See   7    C.   L.   574. 

38.  Galveston,  etc.,  R.  Co.  v.  Patillo  [Tex. 
Civ.  App.]  101  S.  W.  492.  Xegligence  of  pas- 
senger in  releasing  his  hold  on  rail  to  grasp 
his  hat  which  had  been  raised  by  wind,  held 
for  jury.  Boston  &  M.  R.  Co.  v.  Stockwell 
[C.  C.  A.]   146  F.  505. 

39.  Does  not  assume  risks  arising  from 
carrier's  negligence.  Galveston,  etc.,  R.  Co. 
V.  Patillo  [Tex.  Civ.  App.]  101  S.  W.  492. 
One  passing  from  one  coach  to  anotlier  in 
search  of  closet,  there  being  no  rule  prohibit- 
ing passengers  from  going  from  one  car  to  j 
another    held   not    to    assume   risk   of   having ' 


liand  crushed  by  porter  closing  door  on  it. 
St.  Louis,  etc..  R.  Co.  v.  Neely  [Tex.  Civ. 
App.]    101  S.  W.  481. 

40.  See    7    C.    L.    574. 

41.  Held  negligent:  Rapidly  moving  train. 
Interurban  Ft.  &  T.  Co.  v.  Hancock,  75  Ohi« 
St.   88,   78   X.   E.   964.      Electric   car.      Id. 

Contra:  Street  car.  Smith  v.  St.  Louis 
Transit  Co.,   120  Mo.  App.  328,  97  S.  T\'.  218. 

42.  See  7  C.  L.  574. 

43.  Passenger  negligently  alighting  on 
wrong  side  cannot  recover.  RufRn  v.  Atlan- 
tic,  etc.,   R.   Co..    142   X.   C.    120.    55   S.   E.   S6. 

Held  not  negligence  per  .se:  In  stepping  off 
car  into  gutter  without  examining  ground. 
Maxwell  v.  Fresno  City  R.  Co.  [Cal.  App.]  89 
P.  367.  In  running  into  gate  witliout  observ- 
ing it  or  brakeman  closing  same.  McGarry 
V.  Boston  El.  R.  Co.  [Mass.]  81  N.  E.  194. 
Alighting  while  drunk.  Louisville  &  N.  R. 
Co.  v.  Deason,  29  Ky.  L.  R.  1259,  96  S.  W. 
1115. 

For  jury:  In  jumping  instead  of  stepping 
off,  being  compelled  to  alight  at  place  where 
there  was  no  platform.  Truesdell  v.  Erie  R. 
Co.,  104  X.  Y.  S.  243.  In  stepping  down  onto 
step  witliout  holding  onto  guard  while  train 
was  moving.  Southern  R.  Co.  v.  Hundley 
[Ala.]  44  So.  195.  In  alighting  from  freight 
caboose  at  unusual  place.  Southern  R.  Co. 
v.  Burgess,  143  Ala.  364,  42  So.   35. 

Held  negligenoe:  To  take  position  witli  one 
foot  on  platform  and  other  on  door  sill  be- 
fore train  came  to  stop.  Illinois  Cent.  R.  Co. 
v.  Warren  [C.  C.  A.]  149  F.  658.  In  arising 
while  car  was  in  motion,  knowing  of  un- 
evenness  of  tracks,  and  that  car  would  sway. 
Cottrell  V.  Pawtucket  St.  R.  Co.,  27  R.  I.  565, 
65  A.  269.  In  alighting  on  wrong  side  and 
in  attempting  to  pass  ahead  of  approaching 
train.  Fadley  v.  Baltimore  «&  O.  R.  Co.  [C. 
C.   A.]    153    F.    514. 

Held  not  negligence:  To  alight  from  train 
on  side  away  from  station,  conditions  of 
track  being  same  on  each  side.  Hodges  v. 
Southern  Pac.  Co.,  3  Cal.  App.  307,  86  P.  620. 
Fact  that  passenger  attempted  to  alight  with 
child  in  one  arm  and  grip  in  other  hand  does 
not  raise  issue  of  negligence  where  there  was 
no  servant  present  to  assist.  Missouri,  etc., 
R.  Co.  V.  Corse  [Tex.  Civ.  App.]  101  S.  W. 
522.  In  attempting  to  alight  when  car  has 
stopped  for  such  purpose,  and  starts  while  is 
alighting.  Burke  v.  Bay  City  Trac.  &  Elec. 
Co.,  147  Mich.  172,  13  Det.  Leg.  N.  974.  110 
X.   W.    524. 

44.  Evidence  held  to  aUow  reasonable  dili- 
gence in  alighting,  way  being  blocked.     Hur- 
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sume  that  the  car  has  stopped  at  a  safe  place/'  that  the  steps  art  (n  a  reasonably 
safe  condition/®  and  that  the  car  will  not  be  started  until  he  has  been  given  a  reason- 
able opportunity  to  alight.*^  JSTegligence  in  going  out  onto  platform  before  the 
train  comes  to  a  stop  *^  and  attempting  to  aliglit  without  a  stepbox  *'  is  usually  a 
question  for  the  jury.  A  passenger  does  not  assume  the  risk  of  injury  in  alighting 
in  a  particular  way  unless  the  danger  is  obvious  or  known.'° 

Leaving  moving  train  or  car°^  is  not  per  se  negligence^-  unless  the  danger  is 
so  great  as  to  be  obvious  to  one  of  ordinary  prudence/"  or  warning  has  been  given,''* 
but  it  is  usually  a  question  for  the  jury/^  especially  if  done  under  invitation.'® 
Fact  that  a  passenger  is  being  carried  beyond  the  street  at  which  he  desires  to  alight 
does  not  justify  him  in  alighting  from  a  moving  car.'^ 

Alighting  at  wrong  station  or  unusual  placeJ"^ — Whether  this  be  negligence  de- 
pends upon  the  circumstances/^  and  the  announcement  of  the  station  does  not  re- 


ley   V.   Metropolitan   St.   R.  Co.,    120   Mo.   App. 
262,   96   S.   W.   714. 

Instruction  making  plaintiff  guilty  of  neg- 
ligence per  se  for  delay  in  attempting  to 
leave  by  locked  door,  if  it  was  not  custom- 
ary to  have  it  locked  and  defendant's  serv- 
ants did  not  know  it  was  locked,  properly 
refused.  Houston,  etc.,  R.  Co.  v.  Easton 
[Tex.  Civ.  App.]  97  S.  W.  830.  Held  to  cor- 
rectly submit  question  of  negligence  in  fail- 
ing to  discover  tlaat  rear  door  was  locked 
and  in  attempting  to  alight  from  moving 
train.     Id. 

45.  Is  not  conclusively  negligent  in  alight- 
ing at  place  in  fact  unsafe.  McGovern  v. 
Interurban  R.  Co.   [Iowa]    IH   N.   W.   412. 

46.  Unless  she  knows,  or  by  exercise  of 
reasonable  care  could  know  that  they  are 
defective.  Smithers  v.  Wilmington  City  R. 
Co.    [Del.]    67  A.   167. 

47.  Altliough  conductor's  arm  is  raised 
toward  bell  cord.  Hurley  v.  Metropolitan 
St.   R.   Co..    120   Mo.   App.   262,    96   S.   W.    714. 

48.  Electric  train.  Washington,  etc.,  R. 
Co.  V.   Chapman,   26  App.   D.   C.    472. 

49.  Negligence  in  alighting,  as  decedent 
did,  knowing  of  absence  of  stepbox,  held  for 
jury.,  (Selman  v.  Gulf,  etc.,  R.  Co.  [Tex.  Civ. 
App.]  101  S.  W.  1030),  and  instruction  held 
erroneous  as,  in  effect,  telling  jury  that  it 
was   per  se  negligence    (Id.) 

50.  Stepped  straight  out  from  car.  St. 
Louis  S.  W.  R.  Co.  V.  Bryant  [Tex.  Civ.  App.] 
103    S.   W.    237. 

51.  See  7   C.  L.   576. 

52.  Burke  v.  Bay  City  Trac.  &  Elec.  Co., 
147  Mich.  172,  13  Det.  Leg.  N.  974,  110  N.  W. 
524;  Newport  News,  etc.,  R.  &  Elec.  Co.  v. 
McCormick  [Va.]  56  S.  E.  281.  Galveston,  etc.. 
R.  Co.  V.  Morrison  [Tex.  Civ.  App.]  102  S. 
W.  143;  Green  v.  Metropolitan   St.   R.  Co.,   122 

Mo.  App.  647,  99  S.  W.  28;  Bond  v.  Chicago, 
etc.,  R.  Co.,  122  Mo.  App  207,  99  S.  W.  30; 
Ford  V.  Paducah  City  R.  Co.,  29  Ky.  L.  R.  752, 
96  S.  W.  441;  Texas  &  P.  R.  Co.  v.  Whiteley 
[Tex.  Civ.  App.]  96  S.  W.  109.  Had  assisted 
one  to  board.  Gist  v.  International  &  G.  N. 
R.  Co.  [Tex.  Civ.  App.]  102  S.  W.  457.  Pass- 
enger must  see  that  car  has  stopped  before 
alighting.  Reiss  v.  Wilmington  City  Ry.  Co. 
[Del.]    67   A.   153. 

.••3.  Dallas  Consol.  Elec.  St.  R.  Co.  v. 
Lasch  [Tex.  Civ.  App.]  99  S.  W.  729;  Turley 
v.  Atlanta,  etc.,  R.  Co.,  127  Ga.  594,  56  S.  E. 
748.  Knowingly  stepped  from  train  running 
sixteen  miles  per  hour  while  encumbered 
with    grip    and    umbrella.      ITimt.-r    v.    I^ouis- 


ville  &  N.  R.  Co.  [Ala.]  43  So.  802.  Alighted 
in  front  of  approaching  car.  Chicago  City 
R.    Co.    v.    Lundberg,    124    111.    App.    144. 

54.  Betten  v.  Toledo,  etc.,  R.  Co.,  9  Ohio 
C.   C.    (N.   S.)    53. 

55.  Negligence  held  for  jury:  Aligliting 
from  train  moving  four  miles  per  hour  to 
avoid  being  carried  beyond  station.  Turley 
V.  Atlanta,  etc.,  R.  Co.,  127  Ga.  594,  56  S.  E. 
748. 

Fintliu)^  of  nesligrence  sustained.  Louis- 
ville &  N.  R.  Co.  V.  Wilson,  30  Ky.  L.  R.  1055. 
100  S.  yv^.  290;  Hannestad  v.  Chicago,  etc., 
R.  Co.,  132  Iowa,  232,  109  N.  W.  718.  In  step- 
ping off  into  darkness,  believing  train  had 
stopped,  wlien  he  knew  that  brakeman  with 
light  was  at  other  end  of  car.  Bartle  v.  New 
York.  etc..  R.  Co.,  105  N.  Y.  S.  522.  Where 
passenger  persisted  in  alighting  after  dis- 
covering that  street  car  had  started.  South 
Covington,  etc.,  R.  Co.  v.  Core,  29  Ky.  L.  R. 
836,  96  S.  W.  562.  Evidence  so  conflicting  as 
to  whether  plaintiff  attempted  to  alight 
while  train  was  moving  as  to  make  case  for 
jury.  Skean  v.  Schuylkill  Valley  Trac.  Co., 
32  Pa.  Super.  Ct.  558. 

Instruction  that  alighting  from  moving 
train  was  not  negligence  unless  tlie  condi- 
tions and  circumstances  made  it  so,  of  which 
jury  was  judge,  lield  misleading  in  that  jury 
miglit  infer  that,  as  matter  of  law,  general 
rule  is  tliat  it  was  not  negligence,  and  that 
circumstance  had  to  make  exception.  Gulf, 
etc.,  R.  Co.  V.  Booth  [Tex.  Civ.  App.]  16  Tex. 
Ct.   Rep.   948.  97   S.  W.   128. 

58.  Announcement  of  station  is  not  invita- 
tion to  alight  until  train  stops.  Illinois  Cent. 
R.  Co.  V.  Warren  [C.  C.  A.]  149  F.  658.  Held 
not  guilty  of  negligence  in  alighting  from 
slowly  moving  train,  having  been  led  to 
believe  that  train  had  stopped  by  opening  of 
doors  and  statement  of  conductor  that 
depot  is  "right  there."  Baltimore  &  O.  S.  W. 
R.  Co.  V.  Mullen,  120  111.  App.  88 

57.  Newport  News,  etc.,  R.  &  Elec.  Co.  v. 
McCormick  [Va.]   56  S.  E.  281. 

58.  See    7    C.    L.    576. 

59.  Absence  of  customary  depot  lights, 
held  not  so  suggestive  tliat  station  had  not 
been  readied  as  to  render  one  alighting  at 
crossing  stop  negligent  as  matter  of  law. 
Wolf  V.  Chicago,  etc.,  R.  Co.  [Wis.]  Ill  N. 
W.  514.  Whether  passenger  properly  as- 
sumed that  she  was  expected  to  alight  at 
stop  before  caboose  reached  depot  from 
known  custom  for  passengers  so  to  do,  held 
for    jury.      Southern    It.    Co.    v.    Burgess,    143 
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lieve  a  passenger  from  exercising  reasonable  diligence  to  ascertain  if  the  next  stop 
is  in  fact  the  station.*'"  An  agreement  with  the  conductor  to  permit  passenger  to 
alight  at  an  unusual  place  must  be  considered  in  passing  on  negligence  in  so  alight- 
ing." 

Leaving  train  en  roide.^'- 

§  26.  Care  and  condition  of  premises.^'^ — Carrier  must  exercise  reasonaole 
care  to  maintain  its  station  and  approaches  thereto  in  a  reasonably  safe  condition  ®* 
for  those  rightfully  there  as  passengers/^  to  provide  suitable  '^'^  and  sufficient  plat- 
form facilities  to  accommodate  the  ordinary  crowd  assembling  during  rush  hours."''  to 
keep  it  free  from  obstructions,"^  and  properly  lighted."®  The  same  care  is  required 
to  provide  safe  means  of  reaching  a  boat/**  but  the  highest  degree  of  care  is  required 
in  the  maintenance  of  track  "^  and  switches.^-  AMiere  a  carrier  uses  a  station  for 
its  own  benefit  and  invites  the  public  thereto,  it  is  liable  for  defects  though  it  does 
not  control  the  station.'^" 


Ala.  364,  42  So.  35.  NegUgence  of  one  fa- 
miliar with  locality  in  stepping  off  at  stoi 
before  reaching  station,  held  for  jurj 
where  station  had  been  announced  and  nighi 
was  very  dark.  Wolf  v.  Chicago,  etc.,  R.  Co 
[Wis.]  Ill  N.  W.  514.  Passenger  on  inter- 
urban  car  does  not  assume  risk  in  alighting 
at  place  more  dangerous  than  usual  stop- 
ping place  wliere  slie  does  not  know  of  added 
danger.  McGovern  v.  Interurban  Co.  [Iowa] 
111  N.  W.   412. 

«0.  Informed  by  conductor  that  next  stop 
will  be  at  station.  Farrell  v.  Great  Northern 
R.  Co.,  100  Minn.  361,  111  N.  W.  388.  And  if 
person  of  ordinary  faculties  would  know- 
that  it  was  not  place  intended  for  alighting 
he  cannot  recover.  Id.  Held  negligent.  Id. 
Negligence  of  woman  unused  to  traveling  in 
attempting  to  alight  at  stop  before  reaching 
station  platform  after  trainman  had  an- 
nounced station  and  called  "all  change,"  held 
for  jury.  AValford  v.  New  York,  etc.,  R.  Co., 
118   App.  Div.   553,   102  N.  Y.  S.   1008. 

61.  Instruction  ignoring  agreement,  held 
properly  refused.  there  being  evidence 
thereof.  Galveston,  etc.,  R.  Co.  v.  Alberti 
[Tex.  Civ.  App.]   103  S.  W.  699. 

«2,  63.     See  7  C.  L.   577. 

64.  Cincinnati,  etc.,  R.  Co.  v.  Giboney,  30 
Ky.  L.  R.  1005,  100  S.  W.  216.  Presence  of 
piece  of  tobacco  on  stairway  of  station, 
causing  injury,  without  proof  that  it  was 
there  sufficiently  long  to  impute  notice,  does 
not  render  defendant  liable.  Kaplowitz  v. 
Interborough  Rapid  Transit  Co.,  53  Misc. 
646,   103   N.   Y.   S.   721. 

65.  One  who,  on  finding  all  seats  taken, 
decided  to  stay  over  and  left  train,  leaving 
child  to  go  with  relatives,  held  not  to  have 
lost  right  to  step  to  side  of  coach  to  re- 
ceive her  child  througli  window  upon  his 
refusing  to  go  without  lier.  Cincinnati,  etc., 
R.  Co.  V.  Giboney,  30  Ky.  L.  R.  1005,  100  S. 
W.   216. 

66.  Where  plaintiff  testified  that  it  was 
"quite  a  high  step"  from  platform  to  steps 
of  coach  and  defendant's  employes  stated 
it  was  12  or  14  inches,  negligence  in  not 
providing  better  platform  was  for  jury.  Ft. 
Worth,  etc.,  R.  Co.  v.  Work  [Tex.  Civ.  App.] 
100  S.  W.  962.  In  action  by  one  pushed  by 
crowd  under  cars,  question  of  negligence  of 
defendant  in  not  making  adequate  provision 
by  way  of  railings,  barriers,  and  policemen 
to     protect     passengers,     held     for     the     jury. 


?ousineau   v.    Muskegon    Trac.   &   L.   Co.,    145 
vlich.  314,  13  Det.  Leg.  N.  436,  108  N.  W.  720. 

67.  Instruction  that  defendant  was  not 
liable  for  accidents  liappening  solely  througli 
sucl;  rush,  properly  refused.  Beverley  v. 
Boston  El.   R.  Co.    [Mass.]    80  N.  E.   507. 

68.  Atchison,  etc.,  R.  Co.  v.  Calhoun,  18 
Okl.  75,  89  P.  207.  Truck  standing  thereon. 
Toledo,  etc.,  R.  Co.  v.  Stevenson,  122  111.  App. 
654. 

60.  Atchison,  etc.,  R.  Co.  v.  Calhoun,  18 
Okl.  75,  89  P.  207.  Fact  that  there  was  no 
system  of  public  lighting  in  municipality 
does  not  excuse.  Toledo,  etc.,  R.  Co.  v. 
Stevenson,  122'  111.  App.  654.  Need  only  keep 
it  sufficiently  liglited  to  enable  ordinary 
passenger  to  alight  in  safety,  and  instruction 
that  it  owed  duty  of  so  lighting  that  "plaint- 
iff" could  see,  etc.,  held  erroneous.  Illinois 
Cent.  R.  Co.  v.  Cruse,  29  Ky.  L.  R.  914,  96 
S.  W.  821. 

70.  For  one  intending  to  become  passen- 
ger thougli  not  yet  passenger.  Burke  v.  St. 
Louis  S.  W.  R.  Co.,  120  Mo.  App.  683,  97  S.  "U'. 
981.  Use  of  loose  cradle  track  consisting 
of  detached  rails  connecting  with  regular 
track  for  running  cars  onto  ferry  boat  held 
not  reasonably  sate  as  matter  of  law.  Id. 
Negligence  lield  for  jury  in  failing  to  guard 
bridge  leading  from  vessel  to  wharf  boat. 
Coney  Island  Co.  v.  Dennan  [C.  C.  A.]  149 
F.  687.  Instruction  that  failure  to  have 
sufficient  lights  on  wharf  was  "continuing 
negligence,"  held  not  erroneous  where  re- 
covery was  authorized  only  if  injury  proxi- 
matelv  resulted.  Ruffln  v.  Atlantic,  etc.,  R. 
Co.,  142  N.  C.  120,  55  S.  E.  86. 

71.  Question  wliether  trains  could  be  ope- 
rated over  them  in  usual  and  customary  man^ 
ner  with  reasonable  safety  held  not  test.  St. 
Louis,  etc.,  R.  Co.  v.  Boyer  [Tex.  Civ.  App.] 
97  S.  W.  1070.  Negligently  maintained  pole 
too  close  to  track.  City  Elec.  R.  Co.  v. 
Salmon,  1  6a.  App.  491,  57  S.  E.  926.  Pass- 
ing cars  came  into  contact.  Staples  v. 
Rhode  Island  Suburban  R.  Co.  [R.  I.]  67  A. 
431.  Negligence  in  maintaining  leaning  trol- 
ley pole  striking  one  on  running  board,  held 
for  jury.  Pomeroy  v.  Boston,  etc.,  R.  Co., 
193   Mass.   507,   79   N.   E.   764. 

72.  Held  negligent  in  failing  to  guard 
or  lock  switch,  it  being  opened  by  boy. 
Elgin,  A.  &  So.  Trac.  Co.  v.  Wilson,  120  111. 
App.   371. 

73.  Details    of   agreement    under   which    It 
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Penal  regiilationsJ* — Tlie  statutory  liability  for  failure  to  provide  drinking 
water,  water  closets,  etc.,  is  elsewhere  treated.'^ 

§  27.  Means  and  facilities  of  transportation  '^  such  as  cars,"  elevators,'® 
Bteaniboats,'®  carsteps,®"  platforms,®^  and  appliances,*-  must  be  maintained  at  the 
highest  degree  of  efficiency  obtainable  l)y  extraordinary  diligence,  and  to  that  end 
every  reasonable  test  must  be  applied  and  every  reasonable  precaution  taken  to  dis- 
cover defects.**^  Carrier  cannot  shift  its  duty  to  provide  safe  transportation  to 
another.®* 

Separate  accommodations  for  ichitc  and  colored  persons,^^  are  provided  by  stat- 
ute in  many  states,^^  but  independent  thereof  a  carrier  may  separate  the  races. *^ 


74. 


'«. 


Is  being  used  are  inadmissible.  Kuhlen  v. 
Boston,  etc.,  R.  Co.,  193  Mass.  341,  79  N.  E. 
815. 

See  7  C.  L.   578. 

See  Railroads,  8  C.  L.  1590. 

See   7   C.   L.    578. 

77.  Smithers  v.  "Wilmington  City  R.  Co. 
[Del.]  67  A.  167;  Ozanne  v.  Illinois  Cent.  R. 
Co.,  151  F.  900.  Duty  is  fully  discharged 
when  it  has  supplied  best  instrumentalities 
that  highly  prudent  person  would  have  sup- 
plied in  same  business  in  then  known  con- 
dition of  art  and  business.  Id.  Must  exer- 
cise reasonable  care  to  keep  cars  properly 
heated.  Atlantic  Coast  Line  R.  Co.  v.  Powell, 
127  Ga.  805,  56  S.  E.  1006.  Faulty  construc- 
tion of  window  resulting  in  sash  coming 
down  held  for  jury.  Boice  v.  Ulster  &  D.  R. 
Co.,  105  N.  Y.  S.  83.  Leaving  vestibule  door 
open  and  trap  door  raised  held  not  negli- 
gence under  circumstances.  St.  Louis,  etc., 
R.  Co.  V.  Oleson  [Ark.]  99  S.  W.  385.  Failure 
to  equip  ladies'  dressing  room  in  sleeper 
with  handholds  and  seats  held  not  negligence 
per  se  where  car  was  constructed  according 
to  uniform  pattern  and  had  been  operated 
for  years  without  accident.  Ozanne  v.  Illin- 
ois Cent.  R.  Co.,  151  F.  900.  Instruction  de- 
fining care  owed  mail  clerk  in  providing 
suitable  doors  to  car  and  keeping  them  in  re- 
pair approved.  Decker  v.  Chicago,  etc.,  R. 
Co.   [Minn.]   112  N.  W.  901. 

78.  Evidence  as  to  defective  condition  held 
to  sustain  finding  of  want  of  ordinary  care. 
Ferguson  v.  Truax  [Wis.]  110  N.  W.  395. 
Evidence  held  insuflScient  to  show'defects  in 
elevator  or  appliances.  Belvedere  Bldg.  Co. 
V.  Bryan,  103  Md.  514,  64  A.  44. 

70.  Negligence  in  fixing  steamship  berth 
witliout  vertical  protecting  board  held  for 
jury.  International  Mercantile  M.  Co.  v. 
Smith    [C.   C.  A.]    145   F.   891. 

50.  Must  use  reasonable  care  and  judg- 
ment in  construction  of  steps.  Traphagen  v. 
Erie  R.  Co..  73  N.  J.  Law,  759,  64  A.  1072, 
Evidence  held  not  to  show  negligence  in  con- 
struction of  steps,  they  being  of  usual 
heiglit.  Id.  Held  not  negligent  in  not  dis- 
covering banana  peel  on  car  steps,  it  having 
been  dropped  tliere  shortly  before  or  after 
leaving  preceding  station,  servants  being 
otherwise  engaged  in  meanwhile.  Pitts- 
burgh, etc.,  R.  Co.  V.  Rose  [Ind.  App.]  79  N. 
E.   1094. 

51.  Sufficiency  of  platform  gates  and  neg- 
ligence in  not  closing  same  held  for  jury, 
brakeman  baing  engaged  momentarily  in 
signaling  following  train.  Boston  &  M.  R. 
Co.  V.  Stockwell  [C.  C.  A.]  146  F.  505.  In- 
Btruction  as  to  negligence  in  depositing  or 
allowing  to  be  deposited  bag  of  tools  on  rear 
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platform  held  erroneous  where  there  was  no 
evidence  that  defendant's  servants  deposited 
them  or  knew  of  their  presence.  Price  v. 
St.  Louis  Transit  Co.,  125  Mo.  App.  67,  102 
S.  W'.  626. 

82.  Evidence  of  insufficiency  of  appliance 
to  stop  cable  train  on  decline  witli  cable  out 
of  grip  held  to  render  refusal  of  nonsuit 
proper.  Roscoe  v.  Metropolitan  St.  R.  Co., 
202  Mo.  576,  100  S.  W.  32.  Evidence  of  fail- 
ure to  provide  proper  means  of  holding  grip 
of  cable  train  to  cable  held  sufficient  to  go 
to   jury.      Id. 

83.  Mere  proof  of  inspection  and  that 
door  in  floor  of  car  was  found  to  be  safe 
without  proof  as  to  character  of  inspection 
does  not  conclusively  disprove  negligence  in 
maintaining  defective  trap  door.  Jordan  v. 
St.  Louis,  etc.,  R.  Co.,  122  Mo.  App.  330,  99 
S.  W.  492.  Held  negligent  in  not  discovering 
a  cracked  wlieel.  Lowenthal  v.  Vicksburg, 
etc.,  R.  Co.,  117  La.  1007,  42  So.  483.  Instruc- 
tions as  whole  held  correct  and  not  open  to 
objection  that  jury  might  infer  that  if  de- 
fendant purchased  of  a  reputable  manufac- 
turer, it  had  performed  its  duty  in  respect  to 
new  cars.  Marshall  v.  Boston 
Co.    [Mass.]    81   N.   E.    195. 

84.  Sleeping     car     company. 
Illinois  Cent.   R.  Co.,   151   F.   900. 

85.  See  7  C.  L.  580. 

86.  Under  Pen.  Code  1895,  §§  526.  529,  car- 
rier must  not  permit  them  to  intermingle. 
Hillman  v.  Georgia  R.  &  Banking  Co.,  126 
Ga.  814,  56  S.  E.  68.  Act  April  4,  1905,  (Acts 
1905  p.  321,  c.  150),  held  proper  police  regu- 
lation and  not  violative  of  Const.  Tenn.  art. 
1,  §§  7,  8,  and  art.  11,  §  8,  and  4th,  5th,  and 
14th  Amend,  to  Federal  Const,  as  abridg- 
ing privileges  and  immunities  of  citizens  and 
depriving  them  of  equal  protection  of  laws 
(Morrison  v.  State  [Tenn.]  95  S.  W.  494),  nor 
as  depriving  citizens  of  property,  rights,  or 
privileges,  without  due  process  of  law  in 
violation  of  Tenn.  Const,  art.  1,  §  8,  or  4th, 
5th  and  14th  Amend.  Federal  Const.,  in  that 
it  requires  one  refusing  to  take  seat  assigned 
to  leave  car  or  be  guilty  of  misdemeanor 
(Id.),  nor  unlawful  delegation  of  police 
power  to  conductors  in  violation  of  Const, 
providing  how  officers  shall  be  elected,  in 
that  they  are  vested  with  power  to  change 
line  of  division  (Id.),  and  in  excepting  nurses 
tending  children  or  helpless  persons  of  other 
race  from  its  provisions,  it  is  not  violative 
of  Const,  art.  11,  §  S,  as  class  legislation. 
(Id.). 

87.  Through  passengers  are  interstate 
travelers,  provided  equal  accommodations 
are  furnished.  Chiles  v.  Chesapeake  &  O.  R. 
Co.,   30   Ky.   L.   R.    1332.    101   S.   W.    386. 
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Pressure  of  business  ^«  or  the  fact  that  there  are  no  negroes  on  the  particdar  train  -^^ 
does  not  excuse  failure  to  provide  separate  accommodations.  Tlie  requirement  of 
such  statutes  cannot  be  limited  l)y  custom,'^''  and  where  a  passenger  is  permitted  to 
occup}^  the  wrong  compartment,  the  carrier  becomes  responsible  for  his  presence.^^ 
Though  a  carrier  may  compel  a  passenger  in  the  wrong  car  to  leave  the  same,  un- 
necessary force  must  not  be  used.^- 

§  28.  Operation  and  management  of  trains  and  other  vehirles.^^ — The  degree 
of  care  due  in  respect  to  other  duties  "-^  must  be  ol^served  in  respect  to  all  operations 
of  the  train,  as  in  crossing  the  tracks  of  another  carrier,^^  in  passing  places  where 
passengers  alight  or  disembark,^**  in  remaining  stationary  wliile  passengers  are 
boarding  or  alighting,^'  in  preventing  collisions,^^  in  discovering  obstructions  on 
the  track,^^  in  keeping  its  cars  safe,^  in  managing  the  same,-  in  avoiding  sudden 

88,   89.     Laws    1S91,    p.    44,    c.    41.      Southern    gence    arising-    from    collision    where    motor- 


Kansas    R.    Co.    V.    State    [Tex.    Civ.   App.]    99 
S.  W.  166. 

90.  Custom  to  allow  passenger  to  occupy 
compartment  of  other  race  when  his  own 
was  crowded.  Louisville  &  E.  R.  Co.  v.  Vin- 
cent,   29    Ky.   L.    R.    1049,    96    S.   W.    898. 

91.  Negro  in  white  compartment  engaged 
in  altercation  over  ticket  which  caused 
panic  resulting  in  plaintilT's  injury.  Louis- 
ville &  E.  R.  Co.  V.  Vincent,  29  Ky.  L.  R.  1049, 
96  S.  W.  898.  Action  for  failure  to  protect 
held  based  upon  negligence  in  failing  to 
exclude  abusive  wliite  passenger  from  car 
assigned   to   negroes    (Hillman   v.   Georgia   R. 


man  could  and  should  have  allowed  therefor. 
Goodloe  v.  Metropolitan  St.  R.  Co.,  120  Mo. 
App.   194,   96   S.  W.   482. 

JVegligeuee  held  for  jury:  In  attempting  to 
pass  wagon.  Chicago  Consol.  Trac.  Co.  v. 
Schritter,  124  111.  App.  578.  In  failing  to 
discover  wild  car  coming  on  cross  track 
in  time  to  evade  it.  Illinois  Cent.  R.  Co.  v. 
McCollum,  122  111.  App.  531.  In  action  for 
injuries  received  in  collision  with  wagon 
coming  through  opening  in  wall  parallel 
with  track  held  under  evidence  for  jury 
whether  defendant  was  negligent  in  ap- 
proaching  opening   in    manner   it   did   and   in 


&  Banking  Co.,  126  Ga.  814,  56  S.  E.  68),  and  |  failing  to  give  warning  to  its  servants  of  ap- 
instruction  held  erroneous  as  not  submitting  proach  of  team.  Chicago  City  R.  Co.  v. 
such  fact   (Id.).  !  Shreve,   226   111.   530,   80   X.   E.    1049.      Evidence 

92.     Assaulted    passenger  as    he   was   leav-  j  that  speed  of  car  was  not  lessened  as  it  ap- 


after  having  taken  package  to  one  in 
other  coach.  St.  Louis,  etc.,  R.  Co.  v.  Mynott 
[Ark.]    102  S.  W.   380. 

93.  See   7  C.  L.   580. 

94.  See  ante,   §   25. 

95.  Held     negligence:     In     attempting     to 
cross   in    front   of  approaching   train   without 


proached  street  and  that  motorman  was  talk- 
ing to  another  and  not  attentive  to  his  duties 
held  to  make  questions  of  negligence  in  col- 
liding with  team  for  the  jury.  Bamberg  v. 
International  R.  Co.,  53  Misc.  403,  103  X.  Y 
S.   297. 

Evi«lence  held   to   sustain   finding  of  negli- 


cffort  to  ascertain  whether  way  was  clear.  :  geuce  in  not  timely  checking  speed  of  car 
Indianapolis  Trac.  &  T.  Co.  v.  Romans  [Ind.  j  upon  seeing  team  about  to  cross  track.  For- 
App.]    79  N.   E.   1068.      In  following  conductor  :  sythe  <.   Los  Angeles  R.   Co.,   149  Cal.   569,   87 


who     went     ahead     to     railroad     crossing 
closely   as   not   to   be   able   to    stop    on    warn- 


P.  24. 

Instruction 


held    to    properly    submit    is- 


Chicago    &    G.    T.    R.    Co.    v.    Smith,    124  ■  sue    of    negligence    in    colliding    with    horse. 


111.  App.   62 

Held  not  negligence:  In  crossing  ahead  of 
switch  engine  approaching  under  control. 
Horton  v.  Houston,  etc.,  R.  Co.  [Tex.  Civ. 
App.]    103    S.    W.    467. 

Instruction  as  to  duty  of  street  car  em- 
ployes   before    crossing    railroad    tracks    held 


Wynn  v.  Paducah  City  R.  Co.  [Kv.]  102  S.  V\' 
824. 

99.  Negligence  in  not  seeing  boy  place 
brick  on  track  fifty  feet  in  front  of  car 
and  in  not  discovering  it  after  it  had  been 
placed  there  in  time  to.  stop  car  held  for 
jury.      O'Gara   v.    St.    Louis    Transit    Co.,    204 


not    to    impose    absolute    duty    to  _see_  that  j  Mo.   724,   103   S.  "W".   54.     Instruction   relieving 

~  motorman    absolutely    from    liability    in    fail- 

ing to  discover  brick  placed  on  track  ahead 
of  car  if  he  was  putting  car  under  control 
and  sounding  gong  to  warn  children  playing 
about   tracks,    held   properly   refused.      Id. 

1.  Not  negligence  per  se  to  permit  pas- 
sener's  bag  to  be  placed  in  aisle.  Pitcher  v. 
Old  Colony  St.  R.  Co.  [Mass.]  81  N.  E.  876. 
Right  of  carrier  to  remove  luggage  taken 
into  passenger  coach  contrary  to  rules  does 
not  authorize  it  to  do  so  in  violent  and  abu- 
sive manner.  Smith  v.  Atchison,  etc.,  R.  Co., 
122  Mo.  App.  85,  97  S.  W.  1007. 

2.  Xegligence  held  for  jury:  In  operating 
elevator,  under  the  evidence.  Belvedere  Bldg. 
Co.  V.  Bryan,  103  Md.  514,  64  A.  44.  In  clos- 
ing door  without  seeing  that  plaintiff  liad 
cleared  it.  Louisville  &  N.  R.  Co.  v.  Mulder 
[Ala.]    42  So.  742.     In  failing  to  properly  use 


track    was    clear.     St.    Louis,    etc.,    R.    Co 
Nance    [Tex.   Civ.   App.]    101   S.   V^^.    294. 

96.  Must  approach  with  car  under  control 
where  passengers  are  being  discharged. 
Louisville  City  R.  Co.  v.  Hudgins,  30  Ky.  L. 
R.  316,  98  S.  W.  275.  Evidence  held  to  sup- 
port finding'  of  negligence  in  so  constructing 
station  platform  and  operating  engine  at 
liigh  speed  as  to  injure  passenger  stand- 
ing on  edge  of  platform.  Georgia  R.  & 
Banking  Co.  v.  Adams  127  Ga.  408,  56  S.  E. 
409. 

97.  See  post,   §  SO. 

98.  As  to  passengers,  motorman  has  no 
right  to  assume  tliat  one  driving  wagon 
parallel  to  tracks  will  not  attempt  to  cross 
at  "mid  block."  Strong  v.  Burlington  Trac. 
Co.  [Vt.]  66  A.  786.  Slippery  condition  of 
rails    does    not    meet    presumption    of    negli- 
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and  violent  Jcrks.^  in  avoiding  false  appearance  of  danger.*  in  switching,^  and  in 
running  at  a  proper  and  safe  speed.®  "Where  carrier  lias  knowledge  of  a  passenger's 
l»eriloi;s  position^  he  must  operate  the  train  with  respect  thereto."  Failure  to  run  train 
on  schedule  time  creates  no  liability  in  the  absence  of  negligence  ^  or  contract  duty.'-* 
§  29.  The  duty  to  protect  passengers  ^°  generally  renders  the  carrier  liable  ab- 
solutely for  indignities  ^^  and  torts  to  the  person  of  a  passenger  by  its  employes,^- 


appliance  to  control  cable  train.  Roscoe  v. 
Metropolitan  St.  R.  Co.,  202  Mo.  576,  101  S.  W. 
32.  In  failing  to  stop  cable  train  before  be- 
ginning- descent  of  decline,  according  to  in- 
structions. IcV  Negligence  of  porter  in 
closing  door  on  hand  of  one  about  to  enter 
coach  held  for  jury.  St.  Louis,  etc.,  R.  Co.  v. 
Neely   [Tex.  Civ.  App.]   101  S.  W.  481. 

The  fact  that  rear  fender  of  street  car  was 
down  contrary  to  custom  does  not  authorize 
inference  of  negligence.  "Whilt  v.  Public 
Service  Corp.   [N.  J.  Law]  64  A.  972. 

3.  Evidence  that  car  "jumped"  without 
description  of  extent  or  manner  held  insuffi- 
cient to  show  negligence,  there  being  evi- 
dence that  power  was  off.  Adams  v.  New 
York  City  R.  Co.,  116  App.  Div.  315,  101  N. 
Y.  S.  510.  Negligence  in  turning  on  full 
force  and  causing  car  to  give  jerk  while  one 
ordered  from  front  platform  was  working 
his  way  along  running  board  held  for  jury. 
Budner  v.  Public  Service  Corp.  [N.  J.  Law] 
Co  A.  893. 

4.  "While  explosion  in  controller  box  is 
of  such  nature  as  likely  to  create  panic 
and  cause  passengers  to  jump  from  car,  de- 
fendant Is  liable  for  injuries  so  received 
though  explosion  is  harmless  in  itself.  Will- 
iamson v.  St.  Louis  Transit  Co.,  202  Mo.  345, 
100  S.  W.  1072.  Evidence  held  to  show  that 
defendant  had  previovis  knowledge  of  such 
explosions  and  that  tliey  Avere  of  nature  to 
frighten  passengers  riding  on  platform.  Id. 
Where  It  is  matter  of  common  knowledge 
that  explosion  in  controller  box  of  electric 
car  Is  of  nature  to  frighten  passengers  on 
front  platfrom,  evidence  that  it  frightened 
other  passengers  is  not  essential  to  recov- 
ery for  injuries  received  in  jumping  from 
platform  during  panic.  Id.  Instructions  re- 
lieving defendant  if  such  explosion  could  not 
have  been  prevented  held  properly  modified 
so  as  to  submit  negligence  in  allowing 
plaintiff  to  be  in  close  proximity  to  control- 
ler box.     Id. 

5.  Switching  of  cars  into  another  with 
such  force  as  to  "bump  it  into  passenger 
coach  tiiough  brakes  were  set  held  negli- 
gence. St.  Louis,  etc.,  R.  Co.  v.  Billingsley, 
79  Ark.  335,  96  S.  W.  357. 

6.  Whether  given  rate  of  speed  is  negli- 
gent depends  upon  circumstances.  Elgin, 
A.  &  So.  Trac.  Co.  v.  Wilson,  120  111.  App.  371. 
Negligence  of  given  speed  depends  upon 
whether,  under  circumstances,  it  involves  un- 
necessary dangers,  and  not  whether  servants 
ought  to  have  known  that  car  was  likely  to 
lurch  more  violently  than  incident  to  ordi- 
nary operation.  Partelow  v.  Newton,  etc., 
R.  Co.  [Mass.]  81  N.  E.  894.  Rule  limiting 
speed  while  rounding  curves  may  be  con- 
sidered in  determining  whether  higher  speed 
was  negligent.     Id. 

Held  qiie.Htion  for  Jury:  High  speed  in  view 
of  crowded  condition  of  car.  Coffey  v. 
Omaha,  etc.,  R.  Co.  [Neb.]  112  N.  W.  589. 
Evidence  that  car  left  track  because  of  high 
rate    of    speed    around    curve.      Ludinsky    v. 


New  York  City  R.  Co.,  53  Misc.  569,  103  N.  Y. 
S.  711. 

Held  nejfligeut:  Running  street  car  at 
such  speed  as  not  to  be  able  to  stop  before 
entering  open  switch  and  colliding  with 
standing  car.  Stevens  v.  New  Jersey,  etc., 
R.  Co.,  [N.  J.  Law]  65  A.  874.  Approaching 
switch  by  street  car  at  a  speed  of  30  miles 
per  hour.  Elgin,  A.  &  So.  Trac.  Co.  v.  Wil- 
son, 120  111.  App.  371.  Sucli  speed  around 
curve  as  to  throw  cliild  from  its  seat.  In- 
dianapolis Trac.  &  T.  Co.  V.  Beckman  [Ind. 
App.]  81  N.  E.  82.  Description  of  the  speed 
as  "swift"  and  jar  in  passing  over  a  cross 
over  switch  as  "quite  violent,"  "terrible," 
"awful,"  "very  severe,"  and  "unexpected," 
held  not  to  shoiv  iiegllgenee.  Foley  v.  Bos- 
ton, etc.,  R.  Co.,  193  Mass.  332,  79  N.  E.  765. 

7.  Must  use  care  proportionate  to  danger. 
Van  Horn  v.  St  Louis  Transit  Co.,  198  Mo. 
481,  95  S.  W.  326.  Riding  on  steps.  Chicago 
Consolidated  Traction  Co.  v.  Schritter,  124 
111.  App.  578.  Where  speed  was  dangerous 
in  view  of  passenger's  known  perilous  posi- 
tion, it  is  immaterial  that  it  was  only  or- 
dinary speed.  Van  Horn  v.  St.  Louis  Transit 
Co.,  198  Mo.  481,  95  S.  W.  326.  Evidence  held 
to  autliorize  submission  of  negligence  in  fail- 
ing to  timely  stop  car  after  discovering 
plaintiff's  perilous  position.  Foland  v.  South- 
western Mo.  Elec.  R.  Co.,  119  Mo.  App.  284,  95 
S.  W.  958. 

8.  Gerardy  v.  Louisville  &  N.  R.  Co.,  52 
Misc.  466,  102  N.  Y.  S.  548.  Proof  of  delay 
due  to  washout  without  proof  that  wasiiout 
was  caused  by  defendant's  negligence  does 
not  show  negligence.     Id. 

9.  Mere  sale  of  ticket  does  not  create  con- 
tract to  have  train  on  schedule  time.  Ger- 
ardy V.  Louisville  &  N.  R.  Co.,  52  Misc.  466, 
102  N.  Y.  S.  548.  Neither  ticket  agent  or 
conductor  has  authority  to  make  special 
contract  to  carry  on  schedule  time,  hence 
statement  tliat  train  would  make  up  lost 
time  did  not  create  contract  so  to  do.     Id. 

10.  See  7  C.  L.  583. 

11.  Refusal  to  stop  car  upon  request  may 
constitute  insulting  conduct.  San  Antonio 
Trac.  Co.  v.  Lambkin  [Tex.  Civ.  App.]  99  S. 
W.  574. 

13.  Immaterial  whether  servant  was  act- 
ing within  scope  of  employment.  Galveston, 
etc.,  R.  Co.  V.  Bean  [Tex.  Civ.  App.]  99  S.  W. 
721.  Unprovoked  assaults  of  brakeman.  St. 
Louis,  etc.,  Co.  v.  Dowgiallo  [Ark.]  101  S.  W. 
412.  Liable  for  insulting  acts  and  language 
of  conductor  without  regard  to  whether  such 
acts  and  Language  were  "negligently  done." 
San  Antonio  Trac.  Co.  v.  Davis  [Tex.  Civ. 
App.]    101   S.   W.   554. 

Evideiiee  held  to  authorize  verdict  for 
plaintiff:  For  being  pushed  off  by  conductor 
from  moving  train.  Atlanta,  etc.,  R.  Co.  v. 
Potts  [Ga.]  57  S.  E.  686.  That,  before  plaint- 
iff had  time  to  produce  fare,  conductor 
caught  liini  by  shoulder  and  called  him  a 
G—  d —  bum.  St.  Louis  S.  W.  R.  Co.  v.  Fus- 
soU   [Tex.  Civ.  App.]   16  Tex.  Ct.  Rep.  861,  97 
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ilioiigh  in  some  states  they  must  l;e  acting  witliin  tlie  scope  of  their  authority/'  un- 
less committed  in  self-defense  ^*  or  in  discharge  of  duty/'*  mere  abusive  language  not 
justifying  an  assault.^"  ^^liile  a  carrier  must  exercise  a  high/"  if  not  the  highest, 
degree  of  care  and  diligence  ^^  to  anticipate  and  protect  passengers  from  indignities 
and  assaults  by  third  persons/"  and  to  that  end  must  employ  sufficient  servants/"  it 


S.  W.  332.  That  porter  while  on  duty  and  as- 
sisting in  operating'  train  pushed  plaintiff 
off.  International,  etc..  R.  Co.  v.  Hugen 
[Tex.  Civ.  App.]    100  S.  W.  1000. 

13.  Assault.  San  Antonio  Trac.  Co.  v. 
Lambkin  [Tex.  Civ.  App.]  99  S.  W.  574.  Un- 
justifiable assault  or  arrest  "through  mis- 
take of  identity."  Tolchester  Beach  Imp.  Co. 
V.  Scharnagl  [Md.]  65  A.  916.  Superior  offi- 
cer of  conductor  who  has  right  to  take 
cliarge  of  car  at  any  point  has  authority  to 
order  arrest  of  passengers,  hence  company 
is  liable  for  wrongful  arrest  by  him.  Car- 
mody  V.  St.  Louis  Transit  Co.,  122  Mo.  App. 
33S,  99  S.  W.  495.  Not  liable  for  false  im- 
prisonment and  malicious  prosecution  insti- 
tuted by  conductor  beyond  scope  of  employ- 
ment and  unautliorized.  Dobbins  v.  Little 
Rock  R.  &  Elec.  Co.,  79  Ark.  S5,  95  S.  W.  794. 
Question  whether  officer  commissioned  un- 
der §  403,  art.  23,  Code  Pub.  Gen.  Laws  1904. 
for  protection  of  carrier's  property,  and 
who  undertakes  to  e^nforce  Its  rules,  is  em- 
ploye of  carrier  and  acts  within  scope  of  his 
employment  in  making  arrest,  held  for  jury. 
Tolchester  Beach  Imp.  Co.  v.  Scharnagl  [Md.] 
65  A.  916. 

14.  Not  liable  for  assault  committed  in 
selfdefense.  Reed  v.  New  York,  etc.,  R.  Co., 
116  App.  Div.  709,  102  N.  Y.  S.  19.  Force  ex- 
ercised on  plaintiff,  held  justified  by  ac- 
tual or  apparent  danger  of  brakeman  from 
assault  by  plaintiff.  Friar  v.  Orange  &  N. 
W.  R.  Co.   [Tex.  Civ.  App.]   101  S.  W.  274. 

15.  Where  intoxicated  passenger  on  being 
asked  for  liis  pistol  wliicli  he  was  brandish- 
ing gave  it  to  his  wife  who  placed  it  under 
her,  brakeman  did  not  commit  assault  by 
reaching  under  her  for  it.  Friar  v.  Orange, 
etc.,  R.  Co.  [Tex.  Civ.  App.]  101  S.  W.  274. 
Refusal  of  passenger  to  remove  tools  from 
aisle  of  car  as  required  by  rule  of  carrier 
held  not  to  justify  profane  and  abuse  lan- 
guage used  by  bra,keman.  Smith  v.  Atchi- 
son, etc.,  R.  Co.,  122  Mo.  App.  S5,  97  S.  W. 
1007. 

16.  Colman  v.  Yazoo,  etc.,  R.  Co.,  [Miss.] 
43  So.  473.  Liable  for  insult  and  assault 
though  provoked  by  passenger.  Danziger  v. 
Interborough  Rapid  Transit  Co.,  104  N.  Y.  S. 
S45.  May  be  shown  in  mitigation  of  damage. 
Mitchell  V.  United  R.  Co..  125  Mo.  App.  1,  102 
S.  W.  661.  Unless  cooling  period  has  elapsed. 
Instruction  properly  refused  for  failing  to 
limit.  San  Antonio  Trac.  Co.  v.  Lambkin 
[Tex.  Civ.  App.]    99  S.  W.   574. 

IT.  Norfolk  &  "«'.  R.  Co.  v.  Birchfield,  105 
Va.  809,  54  S.  E.  879. 

18.  Grimsley  v.  Atlantic  Coast  Line  R.  Co., 
1  Ga.  App.  557,  57  S.  E.  943.  Where  carrier 
knows,  or  should  know,  that  actions  of  pas- 
senger threaten  safety  of  other  passengers, 
it  must  exercise  highest  care  to  insure 
safety  of  such  other  passengers.  McWill- 
iams  V.  Lake  Shore,  etc.,  R.  Co.,  146  Mich. 
216,  13  Det.  Leg.  N.  722,  109  N.  W.  272.  Car- 
rier must  use  higliest  degree  of  care,  consist- 
ent with  nature  of  its  business,  to  maintain 
sucli  reasonable  regulations  as  will  protect 
passengers     against     misconduct     of     fellow 


passengers  which  may  be  anticipated  and 
guarded  against.  Kuhlen  v.  Boston,  etc.,  R. 
Co.,  193  Mass.  341,  79  N.  E.  815.  Failure  to 
protect  to  full  extent  of  power  when  he  has 
knowledge  of  facts  requiring  interference 
renders  carrier  liable.  Hillman  v.  Georgia 
R,    &   Banking   Co.,    126    Ga.    814,    56    S.    E.    68. 

19.  Passengers  need  not  be  threatened 
with  "serious"  danger  to  require  protection. 
Hillman  v.  Georgia  R.  &  Banking  Co.,  126 
Ga.  814,  56  S.  E.  68.  Fact  that  abusive 
passenger  desisted  upon  request  is  no  de- 
fense if  such  request  was  not  timely  made. 
Id. 

Helrt  for  jury:  Whether  carrier  should 
liave  anticipated  that  intoxicated  passenger 
wlio  had  been  shooting  pistol  on  train  would 
jump  off  and  shoot  into  coacli.  Grimsley  v. 
Atlantic  Coast  Line  R.  Co.,'l  Ga.  App.  557, 
57  S.  E.  943.  Whether  conductor  who  knew 
that  drunken  passenger  was  firing  revolver 
loaded  with  blank  cartridges  was  required 
to  disarm  him  or  to  keep  liim  under  surveil- 
lance. McWilliams  v.  Lake  Shore,  etc.,  R. 
Co..  146  Mich.  216,  13  Det.  Leg.  N.  722,  109  N. 
W.  272.  Negligence  of  carrier  in  failing  to 
protect  negro  from  assault  in  waiting  room 
and  on  train.  McCardell  v.  Gulf,  etc.,  R.  Co. 
[Tex.  Civ.  App.]  102  S.  W.  941.  "Whether  de- 
fendant had  exercised  reasonable  care  in 
protecting  its  passengers  at  its  station  from 
boisterous  and  disorderly  crowd  of  students. 
Kennedy  v.  Pennsylvania  R.  Co.,  32  Pa. 
Super.  Ct.  623.  Held  that  there  was  evi- 
dence for  jury  whether  carrier  should  have 
anticipated  injury  for  crowd  rush  hour. 
Kuhlen  v.  Boston,  etc..  R.  Co.,  193  Mass.  341, 
79  N.  E.  815. 

Evidence  held  to  show  that  altercation 
must  have  been  heard  by  conductor  and  was 
of  nature  to  require  interference.  Norfolk  & 
"W.  R.  Co.  v.  Birchfield.  105  Va.  809,  54  S.  E. 
879. 

Instruction  as  to  duty  to  protect  passen- 
gers from  boisterous  conduct  and  obscene 
and  vulgar  language,  held  sufficient.  Will- 
iams V.  St.  Louis,  etc.,  R.  Co.,  119  Mo.  App. 
663,  96  S.  W^.  307.  As  to  conductor's  duty 
to  interfere  in  altercation  though  he  believed 
one  participant  to  be  special  officer  of  carrier, 
held  favorable  to  defendant.  Norfolk  &  T\^. 
R.  Co.  V.  Birchfield,  105  Va.  809,  54  S.  E.  879. 
Duty  of  carrier  to  protect  passengers  from 
injury  by  boisterous  and  disorderly  crowd  of 
students,  held  properly  submitted  bj'  instruc- 
tions. Kennedy  v.  Pennsylvania  R.  Co.,  32 
Pa.  Super.  Ct.  623.  Not  error  to  fail  to  in- 
struct that  use  of  obscene  and  vulgar  lan- 
guage in  presence  of  ladies  constitutes  mis- 
conduct. Williams  v.  St.  Louis,  etc..  R.  Co., 
119  Mo.  App.  663.  96  S.  W.  307.  Instruction, 
in  action  for  assault  by  baggagemaster,  that 
if  plaintiff's  brother  had  assaulted  baggage- 
master  and  latter  was  acting  in  self-defense, 
or  it  reasonably  appeared  to  him  that  it 
was  necessary  to  defend  himself,  etc.,  held 
to  require  too  low  degree  of  care.  Hartley 
V.  Pecos  Valley,  etc.,  R.  Co.  [Tex.  Civ.  App.] 
103   S.  W.   1123. 

20.  Kuhlen    v.    Boston,    etc.,    R.    Co.,    193 
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is  not  liable  for  assaults  which  could  not  have  thereby  been  anticipated.-^  Carrier 
owes  no  duty  to  protect  passengers  from  arrest  by  proper  police  officers,--  but  an 
arrest  by  the  conductor  without  probable  cause  -^  renders  the  carrier  liable.  Carrier 
must  exercise  due  care  to  furnish  opportunity  -*  to  passengers  to  procure  food  vrhere 
delayed  through  its  default,-^  and  must  not  knowingly  ~''  permit  a  servant  afflicted 
with  a  contagious  disease  to  expose  passengers.-'  AYhile  a  carrier  owes  no  duty  to 
warn  passengers  of  obvious  dangers,-^  it  may  become  its  duty  to  inform  them  of 
unusual  jlangers.-®  Where  carrier  undertakes  to  give  information,  it  must  do  so 
correctly.^** 

§  30.  Tahing  up  and  setting  down  passengers.  GeneraJJi/S'^ — ^AVhile  not  an 
insurer,^-  a  carrier  owes  at  least  reasonable  care,^^  if  not  the  highest  degree,^*  to 
passengers  boarding  or  alighting  from  its  vehicles  of  transportation  upon  its  invi- 
tation.-''-'^ 


Mass.  341,  79  N.  E.  815.  Neglig-ence  in  failing 
to  provide  more  men  to  prevent  sucli  crowd- 
ing as  endangered  passengers  at  certain 
liours,  held  for  jury.     Id. 

21.  Held  not  liable  for  injury  from  read 
shot  from  blank  cannon  cartridge,  such 
shooting  having  been  going  on  all  day 
without  injury.  Ormandroyd  v.  Fitchburg, 
etc.,  R.  Co.,  193  Mass.  130,  78  N.  E.  739.  Evi- 
dence that  person  who  threw  missile  into 
car  was  standing  between  tracks  near  stop- 
ping place  waving  his  hands  with  some- 
thing in  them,  held  insufficient  to  take  case 
to  jury.  Woas  v.  St.  Louis  Transit  Co.,  198 
Mo.  App.  664,  96  S.  W.  1017.  Not  liable  for 
permitting  intoxicated  person  to  board  where 
evidence  shows  no  appearance  of  intoxi- 
cation until  his  fare  was  demanded.  Brehony 
V.  Pottsville  Union  Trac.  Co.  [Pa.]  66  A. 
1006. 

22.  Bowden  v.  Atlantic  Coast  Line  R.  Co. 
[N.  C]  56  S.  E.  558.  Surrender  to  police 
officer  upon  demand  of  key  to  closet  in  which 
passenger  had  locked  himself,  nor  delay  of 
train  on  account  of  arrest,  held  not  an  abet- 
ting of  his   arrest.     Id. 

23.  Fact  that  one  was  riding  beyond  des- 
tination and  refused  to  pay  fare,  held  to 
constitute  no  offense,  and  hence  arrest  there- 
for was  without  probable  cause.  Davis  v. 
Chesapeake  &  O.  R.  Co.,  61  VT.  Va.  246,  50  S. 
E.  400. 

24.  Fact  that  opportunity  was  sufficient 
to  enable  ordinary  passengers  to  obtain  food 
is  no  defense  where  passenger  because  of 
weather  was  unable  to  take  infant  to  board- 
ing place.  Texas,  etc.,  R.  Co.  v.  Harring- 
ton  [Tex.  Civ.  App.]   98  S.  W.  653. 

2.'>.  Texas,  etc.,  R.  Co.  v.  Hari-ington  [Tex. 
Civ.  App.]   98  S.  W.  653. 

2C  Evidence  held  to  show  tluit  agent  had 
small  pox  and  knew  it  when  he  exposed 
passengers  by  presenting  himself  at  window 
to  sell  tickets.  Missouri,  etc.,  R.  Co.  v. 
Raney  [Tex.  Civ.  App.]  99  S.  W.  589.  His 
knowledge  was  knowledge  of  carrier  though 
he    was    not    principal   agent   at    station.      Id. 

27.  Missouri,  etc.,  R.  Co.  v.  Raney  [Tex. 
Civ.  App.]  99  S.  W.  589. 

28.  Of  space  between  cars.  Hogan  v.  Bos- 
ton El.  R.  Co.  [Mass.]  81  N.  E.  198.  Assent 
without  warning  to  attempt  to  change  seats 
by  stepping  out  onto  running  board,  held  not 
negligence  where  change  could  be  made  with 
safety  by  use  of  proper  care.  Tietz  v.  Inter- 
national  R.   Co.,   186   N.   Y.   347,   78  N.   E.   1083. 

2S».     Stage  attempting  to  pass  team  at  dan- 


gerous place  on  mountain  road.     Dinnigan  v. 
Peterson.   3   Cal.   App.    764.   87   P.   218. 

30.  Where  carrier  knows  of  ciuarantine 
and  undertakes  to  give  information,  it  is 
liable  for  failing  to  inform  as  to  a  quaran- 
tine which  ^vill  interrupt  journey.  Hassel- 
tine  V.  Southern  R.  Co.,  75  S.  C.  141,  55  S.  E. 
142. 

31.  See   7    C.   L.    584. 

32.  Instruction  as  to  duty  owed  lioard- 
ing  passenger,  held  *iot  objectionable  as 
placing  absolute  duty  on  carrier  as  matter  of. 
law  to  stop  trains  reasonably  sufficient  time 
to  enable  passengers  to  enter  cars.  Galves- 
ton, etc.,  R.  Co.  v.  Fink  [Tex.  Civ.  App.]  99 
S.  W.  204. 

33.  Starting  of  car.  Speer  v.  West  Jer- 
sey &  S.  R.  Co.  [N.  J.  Law]  65  A.  896.  Or- 
dinary care  is  such  care  as  person  of  ordi- 
nary prudence  would  exercise  under  similar 
or  same  circumstances.  Cliicago  Union  Trac. 
Co.  V.  Hansen,  125  111.  App.  153.  Instruction 
requiring  such  care  as  person  of  ordinar\- 
"skill"  would  "usually"  exercise,  held  er- 
roneous. Id.  Liable  if  passenger  is  invited 
to  aliglit  at  place  more  hazardous  than  that 
at  which  car  could  have  conveniently 
stopped.  McGovern  v.  Interurban  R.  Co. 
[Iowa]    111   N.   W.    412. 

34.  Must  exercise  degree  of  care  of  very 
prudent  and  cautious  person.  International, 
etc.,  R.  Co.  v.  Tasby  [Tex.  Civ.  App.]  100  S. 
W.  1030.  Under  Civ.  Code  1895,  §  2266,  car- 
rier must  exercise  extraordinary  care  and 
diligence  in  reception  of  passengers.  Georgia 
R.  &  Elec.  Co.  V.  Cole,  1  Ga.  App.  33,  57  S.  E. 
1026.  Must  exercise  degree  of  care  which  is 
commensurate  with  circumstances  and  dan- 
ger to  be  apprehended,  and  where  aged 
and  infirm  man  notifies  conductor  as  to 
point  at  which  he  wishes  to  get  off,  and 
adds  caution  against  starting  car  before  he 
is  off,  more  special  attention  is  demanded. 
Toledo,  Bowling  Green  &  So.  Trac.  Co.  v. 
McFall.  8  Ohio  C.  C.  (N.  S.)  271.  Instruction 
that  if  car  was  suddenly  jerked  forward 
when  plaintiff  was  alighting  she  could  re- 
cover, as  modified  by  statement  that  car- 
riers are  not  insurers,  but  owe  highest  de- 
gree of  care  to  deliver  safely,  held  correct. 
Birmingham  R.  Light  &  Power  Co.  v.  King 
[Ala.]    42   So.   612. 

3r».  Court  takes  judicial  notice  that  stop- 
ping of  street  car  at  crossing  is  special  in- 
vitation for  passengers  to  board  though 
car  is  crowded.  Baskett  v.  Metropolitan  St. 
R.  Co.,   123   Mo.  App.   725,    101   S.    W.    138.      In- 
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Particular  duties.^^ — "While  a  reasonable  time  to  l^oard  must  be  given''  after 
ilie  car  stops,^^  the  conductor  cannot  assume  that  no  one  is  boarding  because  sucli 
Time  lias  elapsed,^"  but  must  see  that  no  one  is  boarding.-*^  Such  duty,  however, 
does  not  arise  where  a  passenger  attempts  to  board  at  an  unusual  place  without  the 
carrier's  knowledge/^  After  a  passenger  has  gotten  onto  the  car,  it  must  be  held 
until  lie  has  reached  a  place  of  safety  or  started  in  such  numner  as  noi  to  injure 
him.^-  AVhile  stations  must  be  announced,*^  and,  in  making  sucli  announcf-ments, 
tare  must  be  taken  not  to  mislead  a  passenger  to  alight  before  the  train  stops," 
or  at  the  wrong  place,*^  no  duty  is  owed  to  see  that  a  passenger  in  fact  alights.*" 
The  duty  to  back  train  to  station  to  enable  one  negligently  carried  by  to  alight  de- 
])ends  upon  the  circumstances.*'     The  train  must  be  stopped  **  with  due  care  *''  at  a 


struction  as  to  liability  for  suddenly  stop- 
ping car,  throwing  alighting  passenger,  held 
not  objectionable  as  imposing  duty  owed 
alighting  passengers  wlien  defendant  did  not 
Itnow  actually  or  constructively  that  one  was 
aligliting.  Savannah  Elec.  Co.  v.  Mullikin, 
126   Ga.   722,   55   S.   E.   945. 

36.  See  7  C.  L.  585. 

37.  Johnston  v.  New  York  City  R.  Co.,  104 
N.  Y.  S.  103D.  Motorman  is  not  negligent  in 
starting  car  on  signal  where  he  does  not 
know  that  passenger  is  boarding.  Instruc- 
tion of  court  excluded  negligence  of  conduc- 
tor. Egg  v.  Rochester  R.  Co.,  115  App.  Div. 
804.    101   N.   Y.   S.    195. 

Negligence  in  starting  car,  held  for  .Jury. 
Chicago  Union  Trac.  Co.  v.  May,  125  111.  App. 
144;  St.  Louis  S.  W.  R.  Co.  v.  Wainwright 
[C.   C.  A.]    152   F.   624. 

Eviilenee  lield  to  shofv  negligence.  Speer 
v.  West  Jersey  &  S.  R.  Co.  [N.  J.  Law]  65  A. 
896.  Where  train  started  as  soon  as  plaint- 
iff, an  old  and  feeble  woman,  got  onto  steps. 
Louisville  &  N.  R.  Co.  v.  Arnold  [Ky.]  102 
S.  W.  3z2.  VVnere  conductor  started  train 
knowing  that  plaintiff  intended  to  board. 
Arkansas  Cent.  R.  Co.  v.  Bennett  [Ark.] 
102  S.  W.  198.  Testimony  that  car  suddenly 
started  and  witliout  warning  while  plaintiff 
was  attempting  to  board,  and  that  lie  was 
thrown  thereby.  McLaughlin  v.  Syracuse 
Rapid  Transit  Co.,  115  App.  Div.  774,  101 
X.    Y.    S.    196. 

38.  Duty  to  give  person  fair  and  reason- 
able cliance  to  board  does  not  arise  until 
car  has  stopped  and  p€-rson  is  invited  to 
board  it.  Schwartz  v.  New  York  City  R.  Co., 
105  N.  Y.  S.  1.  Negligence  of  conductor  in 
inviting  passenger  to  board  slowly  moving 
train,  held  properly  submitted  by  instruction. 
Arkansas  Cent.  R.  Co.  v.  Bennett  [Ark.]  102 
S.  W.  198. 

39.  Miller  v.  Metropolitan  St.  R.  Co.,  125 
Mo.   App.    414,   102   S.   W.   592. 

40.  "Where  car  may  be  boarded  from 
either  side,  conductor  must  look  on  both 
sides.  Miller  v.  Metropolitan  St.  R.  Co.,  125 
Mo.  App.   414,   102   S.  W.   592. 

41.  Collins  V.  Southern  R.  Co.  [Miss.]  42 
So.  167.  Proof  of  sudden  increase  of  speed 
in  middle  of  block,  lield  not  to  sliow  negli- 
gence. Gomez  v.  New  York  City  R.  Co.,  105 
N.  Y.  S.  108.  Sudden  jerk  of  train  while 
moving,  throwing  one  wlio  was  boarding, 
held  not  to  constitute  negligence  where  crew 
did  not  know  of  plaintiff's  position.  Win- 
chell  v.  New  York  Cent,  etc.,  R.  Co.,  105  N.  Y. 
S.    425. 

4a.  Miller  v.  Metropolitan  St.  R.  Co.,  125 
Mo.  App.   414.   102  S.  ^V.   592. 

Held    uegligeut    in    .starting    car    with    vio- 


lent jerk  before  passenger  had  time  to  get 
off  platform  into  car.  Gainesville  Midland 
R.  Co.  V.  Jackson,  1  Ga.  App.  632,  57  S.  E. 
1007.  Before  woman  of  excessive  obesity  and 
burdened  with  care  of  child  was  seated. 
Plattor  V.  Seattle  Elec.  Co.  [Wash.]  87  P.  489. 
In  starting  car  before  plaintiff  was  seated, 
she  being  incumbered  with  care  of  child. 
Hamilton  v.  Boston,  etc.,  R.  Co.,  193  Mass. 
324,  79  N.  E.  734.  Where  woman  seventy-seven 
years  old  was  thrown  by  mere  starting  of 
car,  negligence  in  starting  it  before  she  had 
reached  place  of  safety,  held  for  jury.  Mor- 
row V.  Brooklyn  Heights  R.  Co.,  103  N.  Y.  S. 
998.  Proof  that  decedent  who  was  very 
feeble  fell  in  car  starting  apparently  in 
usual  way,  with  something  of  jerk,  held 
insufficient  to  show  negligence.  Jameson  v. 
Boston  El.  R.  Co.,  193  Mass.  560,  79  N.  E.  570. 

43.  Atchison,  etc.,  R.  Co.  v.  Calhoun,  IS 
Okl.  75,  89  P.  207. 

44.  Held  negligent  in  misleading  passen- 
gen  to  believe  that  train  had  stopped  and 
in  not  warning  him  to  contrary.  Baltimore 
&  O.  S.  W.  R.  Co.  V.  Mullen,   120  111.  App.   88. 

In.<itruction  approved.  Kansas  City  So.  R. 
Co.   V.   Davis    [Ark.]    103   S.   W.   603. 

45.  Honest  mistake  of  conductor  does  not 
excuse  carrier  frona  liability  for  causing 
passenger  to  alight  at  wrong  place.  Ten- 
nessee Cent.  R.  Co.  v.  Brasher's  Guardian, 
29  Ky.  L.  R.  1277,  97  S.  W.  349.  Conductor, 
having  contracted  to  put  passenger  off  at 
intermediate  point,  is  liable  for  negligently 
putting  off  at  different  intermediate  place. 
Williamson  v.  Central  of  Georgia  R.  Co.,  127 
Ga.  125,  56  S.  E.  119.  One  negligently  put 
off  at  wrong  street  may  recover  for  illness 
caused  by  exposure  after  leaving  car,  if 
she  exercised  due  care.  Georgia  R.  &  Elec. 
Co.  V.  McAllister,  126  Ga.  447,  54  S.  E.  957. 
Negligence  of  brakeman  in  announcing  sta- 
tion without  giving  warning  of  intermediate 
stop,  night  being  very  dark  and  rainy  and 
customary  lights  being  out,  held  for  jurj'. 
-WoXt  V.  Chicago,  etc.,  R.  Co.  [Wis.]  Ill  N. 
W.  514.  Held  negligence  for  trainman  to  an- 
nounce station  and  to  say  "all  change" 
while  train  was  stopped  before  reaching 
platform,  knowing  that  it  was  liable  to 
start  at  any  time.  Wolford  v.  New  Yorlc 
Cent,  etc.,  R.  Co.,  118  App.  Div.  553,  102  N.  Y. 
S.   1008. 

46.  Chicago  &  A.  R.  Co.  v.  Meyer,  127  111. 
App.   314. 

47.  Mere  fact  that  conductor  did  not  know 
of  any  train  following  would  not  justify 
him  in  backing  train.  Louisville  &  N.  R.  Co. 
V.  Gaddie  [Ky.]  102  S.  W.  817. 

4,s.  Failing  to  bring  train  to  full  stop, 
carrier    is    liable    for    resulting    injuries,    es- 
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reasonably  safe  place  °°  and  proper  means  provided  "^  to  enable  passengers  to  dir- 
embark,  and  mnst  be  held  until  by  the  exercise  of  due  diligence  they  can  alight  in 
safety.^-  Conductor  may  contract  to  put  passenger  off  at  an  intermediate  point.-''" 
The  carrier,  however,  has  no  right  to  assume  that  they  are  off  because  a  reasonable 
time  to  alight  has  been  afforded,^*  but  must  ascertain  the  fact,^^  looking  to  both 


peciaHy  where  speed  is  suddenly  increased 
wliile  passenger  is  alighting.  Turley  v.  At- 
lanta, etc.,  R.  Co.,  127  Ga.  594,  56  S.  E.  748. 
Negligence  of  defendant  in  directing  pass- 
enger to  alight  from  moving  train,  held  for 
jury  under  proper  instructions.  St.  Louis, 
etc.,  R.  Co.  V.  Leamons  [Ark.]  102  S.  W.  363. 
Evidence  held  to  sustain  finding  of  negli- 
gence.    Id. 

49.  Must  anticipate  that  passenger  may 
attempt  to  alight  after  car  has  so  slackened 
speed  as  to  make  it  safe  to  do  so.  Negli- 
gence to  suddenly  increase  speed.  Little 
Rock  R.  &  Elec.  Co.  v.  Doyle,  79  Ark.  379,  96 
S.  Vr.  353. 

50.  Ran  by  platform  and  compelled  plaint- 
iff to  alight  at  unusual  place.  Brooks  v. 
Philadelphia  &  R.  R.  Co.  [Pa.]  66  A.  872. 
Duty  to  furnish  safe  place  is  not  relieved 
by  knowledge  on  part  of  passenger  that  it 
has  not  been  discharging  such  duty.  Mc- 
Govern  v.  Interurban  R.  Co.  [Iowa]  111 
N.    W.    412. 

Held  negligence  to  stop  street  car  on  curve 
so  that  alighting  passengers  could  step  into 
gutter.  Maxwell  v.  Fresno  City  R.  Co.  [Cal. 
App.]  89  P.  367.  To  fail  to  keep  street  re- 
paired as  required  by  law,  and  to  invite 
plaintiff  to  alight  at  unsafe  place  without 
warning.  Miller  v.  International  R.  Co.,  52 
Misc.    344,    102    N.    T.    S.    25  4. 

:\egligence  held  for  .iury:  In  not  providing 
place  to  alight  except  on  filling  between 
tracks  which  was  about  of  height  of  ties 
and  having  number  of  holes.  Truesdell  v. 
Erie   R.    Co.,    104   N.   Y.    S.    243. 

IVot  liable  for  yielding  of  ground  causing 
fall,  there  being  notliing  to  apprise  defend- 
ant of  fact  that  it  was  not  all  right.  Rose 
V.  Boston  &  N.  St.  R.  Co.  [Mass.]  SO  N.  E. 
580.  Street  car  company  held  not  liable  for 
condition  of  street.  Stepped  into  gutter. 
Thompson  v.  Gardner,  etc.,  R.  Co.,  193  Mass. 
133,    78    N.    E.    854. 

51.  Negligence  held  for  jury  where  evi- 
dence showed  that  step  of  car  was  seventeen 
to  twenty-one  inches  from  platform  and  that 
no  step  box  ■was  furnislied  though  it  was 
dark.  Louisville  &  N.  R.  Co/  v.  Mount  [Ky.] 
101    S.    W.    1182. 

52.  Bell  V.  Central  Elec.  R.  Co.,  125  Mo. 
App.  660,  103  S.  W.  144;  Louisville,  etc.,  Trac. 
Co.  V.  Leaf  [Ind.  App.]   79  N.  E.  1066. 

Carrier  must  stop  reasonable  time  to  allow 
passenger  to  alight.  Reiss  v.  "Wilmington 
City  R.  Co.  [Del.]  67  A.  153;  Atchison,  etc., 
R.  Co.  V.  Calhoun,  18  Okl.  75,  89  P.  207.  In- 
struction held  to  relieve  carrier  if  train  was 
.^topped  a  reasonable  time.  Louisville  R.  Co. 
v.   Owens,   29   Ky.   L.   R.   1294,    97   S.   W.    356. 

Premature  starting  may  render  carrier  li- 
able without  regard  to  manner  of  starting. 
Choctaw,  etc..  R.  Co.  v.  Hickey  [Ark.]  99  S. 
AV.  839;  Southern  R.  Co.  v.  Burgess,  143  Ala. 
364.  42  So.  35.  Starting  of  car  with  suf- 
ficient force  to  tlirow  alighting  passenger 
renders  carrier  liable  without  regard  to 
whether  starting  was  violent  or  not.  Green 
v.   Metropolitan   St.   R.   Co.,   122   Mo.   App.   647, 


99  S.  W.  28.  "Un-iere  impetus  of  alighting 
passenger's  motion  and  sudden  starting  of 
car  carried  laer  off  without  her  volition,  it  is 
immaterial  whetlier  act  of  stepping  off  oc- 
curred an  instant  before  or  after  jerk.  Lake 
St.    El.    R.    Co.   V.   Craig,    126    111.    App.    361. 

Evidence  held  to  show  negligence  a.s  mat- 
ter of  law  in  starting  car.  Pittsburgh  R.  Co. 
V.    Bloomer    [C.    C.    A.]    146    F.    720. 

Held  negligence  to  suddenly  start  car 
while  passenger  is  alighting  (Ghio  v.  Met- 
ropolitan St.  R.  Co.,  125  Mo.  App.  710,  103 
S.  V\^.  142),  under  express  or  implied  invita- 
tion (Burke  v.  Bay  City  Trac.  &  Elec.  Co., 
147  Mich.  172,  13  Det.  Leg.  N.  974,  110  N.  W. 
524),  especially  where  conductor  saw  plain- 
tiff (Southern  R.  Co.  v.  Dean  [Ga.]  57  S.  E. 
702).  To  suddenly  and  violently  move  train 
without  warning.  Louisville  &  N.  R.  Co.  v. 
Deason,  29  Ky.  L.  R.  1259,  96  S.  W.  1115.  To 
move  train  to  enable  engine  to  take  water. 
St.  Louis  S.  T\".  R.  Co.  v.  Kennedy  [Tex. 
Civ.   App.]    96    S.   W.    653. 

Evidence  held  to  make  question  of  negli- 
gence for  jury.  Quincy  Horse  R.  &  Carry- 
ing Co.  V.  Rankin,  123  111.  App.  472;  Illinois 
Cent.  R.  Co.  v.  Downs,  122  111.  App.  545.  Evi- 
dence of  plaintiff  and  anotlier  that  car 
started  before  she  had  time  to  fully  alight 
and  while  she  'wa.s  stepping  off.  Weiller  v. 
New  York  City  R.  Co.,  51  Misc.  668,  100  N.  Y. 
S  1011.  Evidence  that  plaintiff  who  had 
stepped  down  onto  steps  of  car  as  it  slowed 
down  was  thrown  therefrom  by  jerk,  tliough 
there  was  no  evidence  that  jerk  vras  unusual. 
Louisville  R.  Co.  v.  T\'illiams,  30  Ky.  L.  R. 
493,  99  S.  W.  245.  Starting  of  elevated  train 
while  plaintiff  was  moving  toward  door,  in 
view  of  Railroad  Law,  Laws  1890,  p.  112  6. 
c.  565,  §  138,  providing  that  sucli  trains  shall 
not  start  until  every  passenger  wlio  lias 
manifested  intention  to  alight  lias  done  so. 
Frauhauf  v.  Interborough  Rapid  Transit  Co., 
52  Misc.  135,  101  N.  Y.  S.  781.  Evidence  that 
conductor  started  car  v^^ith  knowledge  tliat 
tliirteen  year  old  child  was  alighting  and 
was  burdened  witli  lioavy  bundle,  lield  to 
make  question  of  gross  negligence  for  jury. 
Louisville  R.  Co.  v.  Owens,  29  Ky.  L.  R.  1294, 
97  S.  "W.  356.  Evidence  that  engineer  sud- 
denly and  violently  backed  train  without 
warning  at  place  where  passengers  might 
be  alighting,  held  evidence  of  wantonness. 
Hicrs  V.  Atlantic  Coast  Line  R.  Co.,  75  S.  C. 
311,    55    S.    E.    457. 

53.  Williamson  v.  Central  of  Georgia  R. 
Co.,   127  Ga.   125,  56   S.  E.   119. 

54.  Murphy  v.  Metropolitan  St.  R.  Co.,  125 
Mo.  App.  269,  102  S.  W.  64;  Bell  v.  Central 
Elec.  R.  Co.,  125  Mo.  App.  660,  103  S.  "\V.  144; 
Green  v.  Metropolitan  St.  R.  Co.,  122  Mo.  App. 
647,  99  S.  W.  28.  While  not  bound  to  see 
that  passenger  has  in  fact  alighted,  carrier 
is  not  justified  in  starting  after  having 
merely  waited  a  reasonable  time.  Millmore 
v.   Boston   El.   R.  Co.    [Mass.]    SO  N.   E.   445. 

55.  Louisville  R.  Co.  v.  Pulliam,  30  Ky.  L. 
R.  1325,  101  S.  W.  295;  Snipes  v.  Norfolk  (Si 
So.    R.    Co.    [N.    C]    56    S.    E.    477.     No    excuse 
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sides  of  the  car  if  passengers  may  so  aliglit.^^  On  the  other  hand,  passengers  must 
make  known  their  intention  to  alight.^'  Wliere  stop  is  made  at  an  unusual  place 
to  permit  passengers  to  alight  =*»  or  the  carrier  has  knowledge  that  they  frequently 
alight,  or  are  in  fact  alighting,''^  thereat,  it  must  exercise  the  same  care  as  at  regular 
stopping  places,  though  such  stop  is  in  violation  of  a  rule  ^°  or  an  ordinance.''^ 
While  a  carrier  owes  no  general  duty  to  assist  passengers  to  hoard  or  to  alight,  sueh 
duty  may  arise  under  special  circumstances,*'^  ^g  -^^j^ere  the  passenger  is  physically 
weak,«^  or  the  steps  unusually  dangerous,"*  and,  where  it  unnecessarily  undertakes 
to  render  assistance,  it  must  exercise  due  care.^^  Carrier  owes  no  duty  to  oljserve 
passenger's  condition  to  ascertain  whether  he  needs  assistance.*'*'  ^^liere  a  passeno-er 
is  in  a  helpless  condition,  he  must  not  only  be  assisted  from  the  train  but  must 
be  taken  to  a  place  of  safety."  While  a  carrier  need  not  warn  as  to  dangers  gen- 
erally known,"^  in  the  absence  of  special  circumstances,"^  its  high  dut}^  as  a  carrier 


that  he  was  engaged  in  car.  Hurley  v.  Met- 
ropolitan St.  R.  Co.,  120  Mo.  App.  262,  96  S. 
W.  714.  It  is  duty  of  brakeman  on  elevated 
road  to  know  whether  passeng'ers  are  at- 
tempting to  alight  when  he  closes  gate. 
McGarry  v.  Boston  El.  R.  Co.  [Mass.]  81  N. 
E.  194.  T\^ords  "not  knowing"  or  "having  no 
reasonable  grounds  to  suspect"  or  "knew" 
or  "know"  or  "liad  reasonable  grounds  to 
suspect,"  held  legal  equivalents  ■when  used 
in  instructions  relating  to  knowledge  or 
want  of  knowledge  on  part  of  conductor  that 
passenger  was  boarding  when  he  started 
train.  Choctaw,  etc.,  R.  Co.  v.  Hickey  [Ark.] 
99  S.   ^V.    839. 

56.  Especially  where  passengers  are  in 
habit  of  boarding  on  wrong  side.  Costello 
V.  St.  Louis  Transit  Co.,  119  Mo.  App.  391, 
96   S.  T^^   425. 

Held  negrligrent  in  not  ascertaining  whether 
people  were  alighting  from  side  away  from 
station,  conditions  being  same  on  each  side, 
and  people  being  in  habit  of  so  alighting. 
Hodges  V.  Southern  Pac.  Co.,  3  Cal.  App.  307, 
86  P.  ^20. 

57.  Plaintiff's  conduct  in  arising  from  her 
seat,  but  without  attempting  to  get  down  to 
running  board  or  to  give  signal,  held  insuf- 
ficient to  charge  conductor  with  notice  of 
intention  to  alight.  Keenan  v.  Metropolitan 
St.   R.   Co.,   118   App.   Div.   56,    103   X.   Y.    S.   61. 

58.  Murphy  v.  Metropolitan  St.  R.  Co.,  125 
Mo.    App.    269.    102    S.    W.    64. 

59.  Irrespective  of  reason  of  stop.  Parks 
V.  St.  Louis  Transit  Co.,  119  Mo.  App.  445,  96  S. 
VT.  426.  Stop  before  crossing  railroad  tracks. 
Thomas  v.  Philadelphia  Rapid  Transit  Co. 
[Pa.]  67  A.  207.  Switch  stop.  South  Cov- 
ington &  C.  St.  R.  Co.  V.  Core,  2  9  Ky.  L.  R. 
836,  96  S.  W.  562. 

60.  Dreyfus  v.  St.  Louis  &  S.  R.  Co.,  124 
Mo.    App.    585,    102    S.   W^    53. 

61.  Habitually  so  stopped.  Parks  v.  St. 
Louis  Transit  Co.,  119  Mo.  App.  445,  96  S.  W. 
426. 

62.  Having  failed  to  furnish  suitable  plat- 
form and  to  properly  light  grounds,  and 
having  permitted  steps  to  become  icy,  negli- 
gence in  failing  to  assist  passengers  to 
board  held  for  jury.  Ft.  Worth,  etc.,  R.  Co. 
V.    Work    [Tex.    Civ.    App.]    100    S.    W.    962. 

Held  negligence  to  fail  to  assist  passenger 
incumbered  with  bundles  where  step  was 
twenty-five  or  thirty  inches  from  platform. 
St.  Louis  S.  W.  R.  Co.  v.  Kennedy  [Tex.  Civ. 
App.]    96  S.  W.  653. 


63.  Carrier  accepting  passenger  known  to 
be  physically  incapable  of  caring  for  him- 
self must  render  such  special  assistance  as 
his  condition  requires.  Williams  v.  Louis- 
ville &  X.  R.  Co.  [Ala.]  43  So.  576.  In  action 
for  wrongful  treatment  of  plaintiff  and  in- 
valid daughter,  instruction  that  carrier  owed 
duty  of  exercising  such  degree  of  care  as 
would  reasonably  insure  safety  of  passen- 
gers in  view  of  physical  condition,  held 
proper  and  not  objectionable  as  making  car- 
rier insurer.  Gulf,  etc.,  R.  Co.  v.  Coppwood 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  354,  96  S.  W. 
102.  Where  conductor  failed  to  discover 
one-armed  man's  condition  througli  indiffer- 
ence as  to  who  passenger  might  be,  such 
fact  may  be  considered  in  determining 
whether  failure  to  observe  his  condition  was 
willful.  Talbert  v.  Charleston  &  W.  C.  R. 
Co.,  75  S.  C.  136,  55  S.  E.  138.  Evidence  that 
defendant's  servants  saw  plaintil^,  an  old  and 
feeble  woman,  with  one  arm  in  sling  and 
heavy  telescope  in  other  hand,  held  to  au- 
thorize submission  of  negligence  in  failing 
to  assist  her  to  board.  Louisville  &  N.  R. 
Co.  V.  Arnold   [Ky.]   102  S.  "W.  322. 

64.  Xegligence  in  failing  to  assist  young 
robust  woman  to  aliglit  from  slippery  steps, 
lield  for  jury.  San  Antonio  Trac.  Co.  v. 
Flory    [Tex.   Civ.   App.]    100   S.   W.   200. 

65.  Liable  for  negligence.  Williams  v. 
Louisville  &  X.  R.  Co.  [Ala.]  43  So.  576; 
Hanlon  v.  Central  R.  Co.  [N.  Y.]  79  X.  E.  846. 

66.  Instruction  that  it  was  duty  to  assist 
if  passenger's  feebleness  was  "apparent," 
held  erroneous.  Illinois  Cent.  R.  Co.  v. 
Cruse,   29   Ky.   L.   R.   914,   96   S.   W.    821. 

67.  Negligence  in  leaving  intoxicated  pas- 
senger near  top  steps  of  station  platform, 
held  for  the  jury.  Black  v.  Xew  York,  etc., 
R.  Co.,  193  Mass.  448,  79  N.  E.  797.  Where 
at  transfer  point  conductor  took  drunken 
but  not  helpless  passenger  to  safe  place  and 
told  him  to  remain  tliere,  it  fully  discharged 
duty  owed  him.  Thixton's  Ex'r  v.  Illinois 
Cent.  R.  Co.,  29  Ky.  L.  R.  910,  96  S.  W.  548. 

68.  Existence  of  gutter  similar  to  those 
generally  maintained.  Thompson  v.  Gard- 
ner,  etc.,   R.   Co.,   193   Mass.   133,   78  X.   E.    85  4. 

69.  Wliere  passenger  followed  conductor 
out  onto  platform  after  he  announced  station 
and  passed  down  onto  steps,  held  that  it 
became  duty  to  warn  her  that  train  had  not 
stopped,  it  being  dark  and  car  moving 
smoothly.  Blue  Grass  Trac.  Co.  v.  Skillman 
[Ky.]    102   S.  W.   809. 
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may  require  it  to  give  warnings'"  of  special  and  unusual  dangers.'^  It  is  not 
negligence  to  back  into  station  where  passengers  are  warned. '- 

§  31.  Duties  to  persons  other  than  passengers. — Tliese  generally  are  em- 
ployes '*  or  licensees,  trespassers,  and  strangers.'"'  Where  one  boards  a  train  to 
assist  a  passenger  with  the  knowledge  of  the  carrier,'*'  the  latter  must  afford  him  a 
reasonable  opportunity  to  alight,"  but  such  person  must  exercise  due  diligence  and 
care  for  his  own  safety.'^^  A  carrier  owes  to  one  transported  in  a  private  car  the 
duty  of  reasonable  care.""  Carrier  owes  same  duty  to  mail  clerk  to  provide  suitaljly 
lieated  cars  as  to  ordinary  passengers.^"  By  statute  in  Pennsylvania  a  sleeping  car 
conductor  assumes  all  the  risks  of  an  employe.*^ 

§  32.  Bemeclies  and  procedure.^- — Suit  may  be  brought  in  the  county  where 
the  cause  of  action  acerues,^^  and  must  be  timely  instituted.^*  Where  the  carrier 
defaults  in  respect  to  a  duty  imposed  by  law  as  well  as  by  contract,  recovery  may  be 
had  in  an  action  ex  delicto  or  ex  contractu.**^  Trespass  lies  for  wrongful  ejectment.*" 
Attorncv's  fees  may  be  recovered  against  carriers  under  the  statutes  of  some  states.'*^ 


70.  AVhere  warning  was  almost  simultane- 
ous with  starting  of  car  and  too  sliort  to  be 
of  avail,  it  does  not  constitute  notice,  and 
instruction  may  assume  that  no  notice  was 
given.  Green  v.  Metropolitan  St.  R.  Co.,  122 
Mo.  App.  647,  99  S.  \V.  28.  Warning  given  in 
such  manner  as  would  naturally  be  heard  by 
one  paying  ordinary  attention  to  what  was 
going  on  about  him  is  sufficient.  Wert- 
heimer  v.  Interborough  Rapid  Transit  Co., 
52    Misc.    5  40,    102    N.    Y.    S.    7  06. 

71.  Kegligence  held  for  jury  in  failing  to 
adopt  means  to  prevent  alighting  from 
wrong  side  or  to  give  warning.  RufRn  v. 
Atlantic,  etc.,  R.  Co.,  142  N.  C.  120,  55  S.  E.  86. 
Failure  to  warn  passenger  that  car  was  on 
wrong  track,  and  hence  to  guard  against 
trolley  poles  while  on  running  board.  Indian- 
apolis Trac.  &  T.  Co.  v.  Richey  [Ind.  App.] 
80  N.  E.  170.  In  backing  into  station  at 
night,  contrary  to  custom  until  shortly  prior 
thereto,  without  warning  against  alighting 
on  wrong  side.  RufTin  v.  Atlantic,  etc.,  R.  Co., 
142  N.  C.  120,  55  S.  E.  86.  Where  train  has 
stopped  reasonable  time  to  allow  passengers 
to  aligiit,  carrier  owes  no  duty  to  give  warn- 
ing of  starting  unless  it  knows  that  passen- 
gers are  alighting.  Gulf,  etc..  R.  Co.  v.  Booth 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  948,  97 
S  W.  128.  General  instruction  that  it  is 
negligence  to  start  without  warning  held 
erroneous^.     Id. 

72.  Alighted  on  wrong  side.  Ruffln  v. 
Atlantic,  etc.,  R.  Co.,  142  N.  C.  120,  55  S.  E. 
86. 

73.  See   7    C.   L.    587. 

74.  See  Master  and  Servant,  8  C.  L.   840. 
7.1.     See    Railroads.    8     C.    L.     1590;     Street 

liailways,    8   C.   L.    2004. 

70.  Evidence  that  plaintiff  told  conductor 
of  passenger's  need  of  assistance  and  had 
been  requested  to  assist  her,  held  to  show 
knowledge  that  plaintiff  intended  to  alight. 
Southern  R.  Co.  v.  Patterson  [Ala.]  41  So. 
964. 

Kvldence  held  not  to  show  knowledge. 
Louisville  &  N.  R.  Co.  v.  Wilson,  .30  Ky.  L. 
R.  1055,  100  S.  W^.  290.  Fact  that  ticket 
agent  knew  that  plaintiff  purchased  half-fare 
ticket  for  child  witli  her,  but  did  not  pur- 
chase one  for  herself,  and  that  she  stated 
that  she  was  sending  children  to  theii 
mother,  held   insufficient  to  charge  him   with 


notice    that    she    was    going    aboard    train    to 
assist  them.     Id. 

77.  Southern  R.  Co.  v.  Patterson  [Ala.] 
41  So.  964.  Must  hold  train  until  such  per- 
son in  exercise  of  reasonable  care  can  aliglit 
in  safety.  Bond  v.  Chicago,  etc.,  R.  Co.,  122 
Mo.  App.  207,   9  9  S.  W.  30. 

78.  Held  not  negligent  as  matter  of  law 
in  aligliting  from  starting  train.  Southern 
R.  Co.  V.  Patterson  [Ala.]  41  So.  964.  Held 
guilty  of  negligence  in  rushing  out  onto 
platform  in  such  liaste  as  not  to  be  able  to 
stop  on  discovering  that  train  was  moving 
too  fast  to  aliglit  therefrom.  Louisville  & 
N.   R.  Co.   V.   Edmondson    [Ga.]    57   S.   E.   877. 

79.  Cleveland,  etc.,  R.  Co.  v.  Henry  [Ind. 
App.]  80  N.  E.  636.  Evidence  tliat  cars  were 
backed  into  private  car  with  such  force  as 
to  demolish  platform  of  caboose,  held  to  show 
negligence.     Id.  ^ 

80.  Lindsey  v.  Pennsylvania  R.  Co.,  26 
App.  D.  C.  503.  U.  S.  Rev.  St.  §  400?;  4005 
(U.  S.  Comp.  St.  1901,  pp.  2719,"  2723),  imposes 
duty  upon  carriers  to  properly  lieat  postal 
cars,  and  any  clerk  injured  by  failure  so  to 
do  may  maintain  action.      Id. 

81.  Under  Act  Pa.  April  4,  1868,  no  recov- 
ery can  be  had  for  death  resulting  from 
negligence  of  trainmen  in  operation  of  train. 
Scott    V.    Pennsylvania   Co.,    151    F.    931. 

82.  See    7    C.    L.    587. 

S3.  Where  passenger  boarded  train  in 
Tennessee,  but  on  account  of  crowd  was  un- 
able to  get  into  train,  and  after  passing 
over  line  into  Georgia  was  pushed  from  car 
by  one  thrown  against  him  by  sudden  jerk 
of  car,  the  cause  of  action  occurred  in  latter 
state.  Parris  v.  Atlanta,  etc.,  R.  Co.  [Ga.] 
57  S.  E.  692.  See  Venue  and  Place  of  Trial, 
8  C.   L.   2236. 

84.  Action  for  ejection  is  not  witliin  Kir- 
hy's  Dig.  §  5065,  requiring  actions  for  assault 
and  battery  to  be  brought  within  one  year 
but  within  §  5064.  prescribing  three  years' 
limitation  for  all  other  actions  on  case.  St. 
Louis,  etc.,  R.  Co.  v.  Mynott  [Ark.]  102  S.  W. 
380. 

85.  Both  notions  available:  Negligent  fail- 
ure to  stop  for  passenger.  Williams  v,  Caro- 
lina, etc.,  R.  Co.  [N.  C]  57  S.  E.  216.  Neg- 
ligently issued  invalid  transfer  subse(iueiiil.\' 
dishonored.  Montgomerry  'rrac.  Co.  v.  Filz- 
patrick    [Ala.]    43    So.    136.      Smallpox    patient 
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Pkading.^^— The  general  rules  of  pleading  apply.^"  The  petition  mi*3t  be  def- 
inite and  certain'"^'  and  allege  the  place  of  accident,''^  the  relation  of  carrier  and 
l)assenger/-  a  direct  averment  being  sufficient, "^^  and  that  plaintilf  was  on  a  car  used 
for  passengers  ^'*  and  under  the  control  of  defendant.'*^  The  complaint  must 
specify  wherein  defendant  was  negligent,""  and,  while  an  allegation  of  negligence  on 


being"  transported  under  contract  between 
carrier  and  county  court  may  sue  on  such 
contract  or  in  tort  for  breach  of  duty  arising 
from  relation  of  passenger  and  carrier. 
Jenkins  v.  Chesapeake  &  O.  R.  Co.,  61  W.  Va. 
597,    57    S.    E.    48. 

t'on.strued  as  ex  rtelieto:  Action  for  injuries 
resulting  from  negligent  delay.  Gulf,  etc., 
R.  Co.  V.  Redeker  [Tex.  Civ.  App.]  100  S.  W. 
362.  Petition  construed  ex  delicto,  purchase 
of  ticket,  paying  of  passage,  and  delivery 
of  ticket  to  carrier  being  alleged  to  show 
duty.  King  v.  Southern  R.  Co.  [Ga.]  57  S.  E. 
507. 

S6.  Fact  servants  were  autliorized  to 
make  ejectment  does  not  make  their  acts 
lawful  as  far  as  they  are  concerned  so  as 
to  render  case,  and  not  trespass,  proper. 
Chicago  Union  Trac.  Co.  v.  Brethauer,  125 
111.    App.    204. 

87.  In  action  based  on  common-law  negli- 
gence, attorney's  fees  cannot  be  recovered 
under  statute  authorizing  such  recovery  for 
violation  of  any  law  regulating  transporta- 
tion of  freight  or  passengers,  such  act  being 
valid  only  as  to  violations  of  statutory  law. 
St.  Louis,  etc.,  R.  Co.  v.  Knight  [Ark.]  99 
S.    M".    684.  ■ 

SS.     See  7   C.  L.   588. 

S».  Complaint  for  premature  starting  of 
car,  held  not  demurrable  on  ground  that 
averments  were  not  alleged  as  facts.  Birm- 
ingham R.,  Light  &  Power  Co.  v.  Moore 
[Ala.]  43  So.  841.  Complaint  for  premature 
starting  of  car,  held  not  demurrable  as  join- 
ing count  in  trespass  with  one  in  case.     Id. 

!»0.  Allegation  tliat  "in  her  attempts  to 
get  out  of  place  where  defendant  had  care- 
lessly and  negligently  left  her  she  fell  into 
hiole,  badly  wrenching  her  side  and  back, 
<  ausing  her  great  pain  and  suffering,"  held 
indefinite  and  uncertain.  Waldrup  v.  Central 
of,  Georgia  R.  Co.,  127  Ga.  359,  56  S.  E.  439. 
Complaint  that  when  plaintiff  stepped  down 
onto  step  to  alight  motorman  negligentl.v 
started  car,  thereby  precipitating  plaintiff 
into  street,  held  sufficiently  specific  without 
alleging  ■<vhethor  car  had  come  to  full  stop. 
Louisville  &  S.  I.  Trac.  Co.  v.  Leaf  [Ind. 
App.]  79  N.  E.  1066.  Complaint  held  not  ob- 
jectionable as  vague  and  uncertain.  Birm- 
ingham R.,  Light  &  Power  Co.  v.  King  [Ala.] 
42  So.  612.  Premature  starting  of  car. 
Birmingham  R.,  Light  &  Power  Co.  v.  Moore 
[.Via.]    43    So.    841. 

5)1.  Allegation  that  plaintiff  was  injured 
while  on  defendant's  car,  which  operated  its 
cars  in  city  of  Birmingham,  is  sufficient, 
since  court  will  take  judicial  notice  that 
city  is  wholly  within  Jefferson  County. 
Birmingham  R.,  Light  &  Power  Co.  v.  Moore 
[Ala.]    42   So.    1024. 

5)2.  Averments  held  suflicient:  To  show 
iKceptance  as  passenger.  Williams  v.  Louis- 
\ille  &  N.  R.  Co.  [Ala.]  43  So.  576.  Positive 
averment  as  well  as  facts  alleged.  Birming- 
liam  R.,  Light  &  Power  Co.  v.  Wise  [Ala.] 
42  So.  821.  Allegations  that,  on  certain  day, 
plaintiff  purchased  a  ticket  entitling  him  to 


ride  as  passenger  between  certain  points, 
and  that  he  boarded  train  at  one  point  to  go 
to  other,  etc.  Pittsburgh,  etc.,  R.  v.  Haislup 
[Ind.]    79   N.    E.    1035. 

03.  Need  not  allege  evidentiary  facts  es- 
tablishing relation,  as  payment  of  fare,  etc. 
Indianapolis  St.  R.  Co.  v.  Ray,  167  Ind.  236, 
78  N.  E.  978. 

04.  Allegations  of  equipment  of  car,  and 
that  it  was  known  as  summer  or  open  car, 
held  to  sufficiently  aver  that  it  was  one  used 
for  passengers.  Indianapolis  St.  R.  Co.  v. 
Ray,  167  Ind.  236,  78  N.  E.  978.  Where 
petition  fails  to  show  whether  plaintiff  was 
passenger  on  freight  or  passenger  train,  de- 
fendant is  entitled  to  information  thereon 
upon  special  demurrer.  Atlantic  Coast  Line 
R.   Co.   V.   Powell,    127   Ga.    805,    56    S.    E.    1006. 

95.  Allegation  that  road  was  being  oper- 
ated by  defendant,  and  that  car  was  "one  of 
the  defendant's  road,"  held  to  sufficiently 
allege  that  car  was  under  control  of  de- 
fendant. Indianapolis  St.  R.  Co.  v.  Ray,  167 
Ind.  23C,   78  N.   E.   978. 

96.  Particular  averments  held  sufficient : 
That  defendant  while  rtmning  car  at  rate  of 
six  miles  per  hour  suddenly  stopped  it  so  as 
to  cause  violent  and  sudden  shock  sufficient 
to  throw  plaintiff  from  car.  Latimer  v.  Met- 
ropolitan St.  R.  Co.  [Mo.  App.]  103  S.  W.  1102. 
General  allegation  that  defendant  through 
its  servants  so  carelessly  and  improperly  ran. 
managed  and  operated  its  car  tliat  collision 
occurred.  Chicago  City  R.  Co.  v.  Shreve,  226 
111.  530,  80  N.  E.  1049.  That  banana  peel 
was  left  on  steps  of  car  for  more  than  an 
hotir.  and  that  by  exercise  of  ordinary  care 
defendant  might  have  discovered  and  re- 
moved same.  Pittsburgh,  etc.,  R.  Co.  v.  Rose 
[Ind.  App.]  79  N.  E.  1094.  Allegation  of  de- 
railment of  train  sufficiently  charges  negli- 
gence without  averment  of  cause  thereof. 
Galveston,  etc.,  R.  Co.  v.  Gracia  [Tex.  Civ. 
App.]  100  S.  W.  198.  That  collision  occurred 
wholly  on  account  of  negligence  of  defend- 
ants in  construction,  equipment,  operation, 
and  control  of  railroad  and  trains  thereon, 
sufficiently  charges  each  act  of  negligence. 
New  York,  etc.,  R.  Co.  v.  Callahan  [Ind.  App.] 
81  N.  E.  670.  That  defendant  so  negligently 
conducted  itself  that,  while  plaintiff  was 
alighting,  train  was  jolted  and  plaintiff 
caused  to  fall,  under  Code  1896,  §  3285. 
Southern  R.  Co.  v.  Burgess,  143  Ala.  364, 
42  So.  35.  In  action  for  injuries  from  shock 
received  from  electric  plate  in  floor  of  car, 
allegation  that  shock  was  caused  by  negli- 
gence of  defendant  in.  negligently  construct- 
ing, maintaining,  and  operating  train.  Mc- 
Rae  V.  Metropolitan  St.  R.  Co.,  125  Mo.  App. 
562,  102  S.  W.  1032.  Under  Code  1896,  §  3441, 
requiring  street  cars  to  stop  before  crossing 
railroad  tracks,  and  not  to  proceed  until  the 
way  is  known  to  be  clear,  allegation  that 
operatives  of  car  negligently  ran  same  on 
railroad  crossing  without  first  knowing  that 
track  was  clear  is  not  objectionable  as  in- 
sufficient attempt  to  particularize  defendant's 
negligence.     Montgomery  St.  R.  Co.  v.  Lewis 
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the  part  of  the  carrier  is  sutTicient  to  emhrace  negligence  of  servants/'  yet  if  phiiiit- 
iff  attempts  to  aver  negligence  on  the  part  of  the  latter,  he  must  allege  the  relation- 
ship °^  and  that  they  were  acting  within  the  scope  of  their  employment.'"^  While  a 
designation  of  a  servant's  official  capacity  is  sufficient  without  naming  him/ 
vet,  where  notice  to  an  agent  is  charged,  he  must  be  so  designated  as  to  show  his 
authority  to  receive  the  same.-  An  accepted  ticket  in  an  action  ex  delicto  need  not 
be  described  with  particularity.^  In  an  action  for  forcible  ejectment,  it  must  appear 
that  the  departure  was  not  voluntary,*  and  in  all  actions  that  the  carrier's  default 
was  the  proximate  cause  of  the  injury  complained  of.^  That  the  car  stopped  at  a 
regular  stopping  place  to  permit  plaintiff  to  alight,^  and  that  others  were  present 
when  the  insulting  language  was  used  by  the  conductor  toward  plaintiff,'  may  be 
shown  though  not  alleged.  The  sufficientcy  ^  and  construction  ^  of  particular  plead- 
ings are  treated  in  the  notes. 


[Ala.]  41  So.  736.  In  action  for  injuries  re- 
ceived in  collision  between  car  and  wagon 
driven  througli  wall  parallel  with  track,  al- 
legations that  such  opening  was  connected 
with  street,  and  that  "long  prior  to,  and  at 
the  time  and  place  in  question,  said  opening 
and  roadway  was  used  by  teams  and  wag- 
ons," held  to  sufficiently  allege  duty  to  pro- 
tect plaintiff  where  objection  is  raised  by 
motion  in  arrest  of  judgment.  Chicago  City 
R.  Co.  V.  Shreve,  226  111.  530,  80  N.  E.  1049. 
Held  Insutlicient:  General  averment  that 
defendant  was  moving  car  negligently  and 
carelessly,  thereby  throwing  plaintiff,  etc. 
Riedel  v.  Wilmington  City  R.  Co.,  5  Pen. 
[Del.]   572,  64  A.  257. 

97.  Birmingham  R.,  Light  &  Power  Co.  v. 
Moore   [Ala.]   42  So.  1024. 

98.  Held  to  sufficiently  allege  relation  of 
master  and  servant  between  carrier  and 
motorman  and  conductor.  Indianapolis  St.  R. 
Co.   V.   Ray,   167   Ind.   236,  78  N.   E.   978. 

99.  Held  sufticieut.  Birminghain  R.,  Light 
&  Power  Co.  v.  King  [Ala.]  42  So.  612.  In- 
dianapolis St.  R.  Co.  v.  Ray,  167  Ind.  236,  78 
N.  E.  978.  To  show  that  servants  were 
acting  witliin  scope  of  authority  in  assisting 
plaintiff  to  board.  Williams  v.  Louisville  & 
N.  R.  Co.  [Ala.]  43  So.  576.  Alleging  that 
"defendant  by  and  through  its  servants"  in 
charge  of  tlie  car  negligently  ran  it  on  tlie 
railroad  track  and  collided  with  a  freight 
car  thereon,  etc.,  sufficiently  charges  that  de- 
fendant's servants  had  charge  of  car  and 
were  acting  within  line  of  their  duty.  In- 
dianapolis Trac.  &  T.  Co.  v.  Formes  [Ind. 
App.]  80  N.  E.  872.  Under  Rev.  St.  1887, 
§  4168,  subd.  2.  allegation  that  wrongful 
acts  were  committed  by  brakernan,  agent  and 
employe  of  defendant  without  alleging  that 
he  acted  within  scope  of  his  authority. 
Lindsay  v.  Oregon  Short  Line  R.  Co.  [Idako] 
90    P.    984. 

1.  Allegation  that  plaintiff  was  ejected  by 
conductor  on  certain  car.  Montgomery  Trac. 
Co.  v.  Fitzpatrick   [Ala.]    43  So.   136. 

2.  Allegation  that  agent's  attention  was 
called  to  improperly  heated  condition  with- 
out specifying  what  agent  or  whether  he  was 
connected  with  operation  of  train  is  open  to 
special  demurrer.  Atlantic  Coast  Line  R.  Co. 
v.    Powell,    127    Ga.    805,    56    S.    E.    1006. 

3.  As  to  dates,  conditions,  etc.,  printed 
thereon.  King  v.  Southern  R.  Co.  [Ga.]  57 
B.   B.   507. 

4.  Allegations  that  defendant  by  its  serv- 
ants    wrongfully     and     purposely     assaulted 


plaintiff  and  ejected  him  from  car,  and  in  so 
doing  he  was  thrown  from  and  run  over  by 
car  and  received  injuries,  set  out  in  detail, 
held  to  sufficiently  allege  forcible  ejection 
and  injury.  Pittsburgh,  etc.,  R.  Co.  v.  Hais- 
lup   [Ind.]   79  N.  E.   1035. 

5.  Riedel  v.  Wilmington  City  R.  Co.,  5  Pen. 
(Del.)  572,  64  A.  257.  Complaint  held  to  suf- 
ficiently allege  that  negligence  of  servants 
was  proximate  cause  of  plaintiff's  injuries. 
Indianapolis  St.  R.  Co.  v.  Ray,  167  Ind.  23tj, 
78  N.  E.   978. 

6.  Murphy  v.  Metropolitan  St.  R.  Co.,  125 
Mo.  App.   269,   102  S.  W.   64. 

7.  San  Antonio  Trac.  Co.  v.  Lambkin  [Tex. 
Civ.  App.]    99  S.  W.   574. 

8.  Petitions  held  .siifficieiit :  To  state  cause 
of  action  for  being  wantonly  pushed  from 
moving  car  by  carrier's  employe.  Primus  v. 
Macon  R.  &  Light  Co.,  126  Ga.  667,  55  S.  E. 
924.  To  state  cause  of  action  for  sudden 
starting  of  train  wliile  slowing  down  at 
station.  Southern  R.  Co.  v.  Hundley  [Ala.] 
44  So.  195.  Charging  negligence  in  moving 
train  while  plaintiff  was  alighting  and  in 
failing  to  assist  her.  St.  Louis  S.  W.  R. 
Co.  V.  Kennedy  [Tex.  Civ.  App.]  96  S.  W. 
653.  Alleging  relation  of  carrier  and  pass- 
enger, and  injury  by  operation  of  locomotivi- 
wliile  plaintiff  was  standing  on  edge  of  sta- 
tion platform.  Georgia  R.  &  Banking  Co.  -v. 
Adams,  127  Ga.  408,  56  S.  E.  409.  Averment 
tliat  defendant's  servant  while  acting  witliin 
scope  of  liis  authority  wantonly  or  inten- 
tionally prevented  plaintiff  from  boarding 
car  aforesaid,  it  being  theretofore  alleged 
that  plaintiff  was  not  given  reasonable  time 
or  opportunity  to  board,  is  good  as  against 
demurrer  that  it  does  not  sliow  that  injury 
was  wantonly  or  intentionally  "inflicted." 
Birmingham  R.,  Light  &  Power  Co.  v.  Wise, 
[Ala.]  42  So.  821.  Allegation  of  negligenc- 
"in  the  construction,  maintenance,  and  opoi-- 
ation  of  said  line  and  car,"  held  sufficient 
to  admit  evidence  of  excessive  speed.  Bas- 
kett  V.  Metropolitan  St.  R.  Co.,  123  Mo.  App. 
725,  101  S.  W.  138. 

9.  Gravamen  of  cause  of  action,  held  to 
be  negligent  delay,  and  not  failure  to  hear 
freight  car.  Green  v.  Missouri,  etc.,  R.  Co., 
121  Mo.  App.  720,  97  S.  W.  646.  Petition 
construed  to  charge  negligence  in  prema- 
turely starting  car,  and  negligence  in  failing 
to  timely  stop  same  after  discovering  plain- 
tiff's position  (I'^oland  v.  Southwest.  Mo.  Elei:. 
R.  Co.,  119  Mo.  App.  284,  95  S.  W.  958),  and 
instruction     submitting     both     questions     of 
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In  actions  ex  delicto,  a  plea  of  not  guilty  does  not  put  in  issue  the  relation  of 
carrier  and  passenger.^**  The  general  issue  in  case  for  injuries  does  not  put  in  issue 
the  ownership  of  the  track  or  operation  of  the  car,"  and  special  pleas  charging 
negligence  on  the  part  of  plaintiff  may  he  so  worded  as  to  amount  to  the  general 
issue.^- 

The  general  rules  respecting  amendments  apply/^  and  in  Alabama  the  form 
of  the  action  may  be  changed  thereby  so  long  as  the  amendment  relates  to  the  same 
transaction.^'* 

Issues,  proof  and  variance?-^ — Plaintiff  must  prove  by  a  preponderance  of  the 
evidence  ^^  all  allegations  put  in  issue  unless  they  are  immaterial/"  mere  matters 
of   inducement/®   or   such   as   come   within   judicial   notice/^    it   being   sufficient, 


neglig-ence,  held  correct,  and  other  Instruc- 
tions properly  modified  so  as  to  authorize 
recovery  on  either  (Id.)-  Petition  and 
amended  petition,  held  to  state  but  single 
cause  of  action,  for  execution  ■witli  unneces- 
sary force,  and  hence  motion  to  coinpel  elec- 
tion between  actions  for  ejectment  and  as- 
sault and  battery  was  properly  overruled. 
Louisville  &  N.  R.  Co.  v.  Fowler,  29  Ky.  L. 
R.  905,  96  S.  W.  568.  Allegation  that  "before 
he  (plaintiff)  could  ascend  said  steps  and 
enter  car  the  engineer  was  signaled  to  go 
ahead,  and  the  train  started  before  he  could 
get  on  said  car,"  held  on  demurrer  not  to 
allege  that  car  was  moving  wlien  plaintiff 
started  to  get  on.  Galveston,  etc.,  R.  Co.  v. 
Fink  [Tex.  Civ.  App.]  99  S.  W.  204.  Com- 
plaint alleging  that  plaintiff  became  passen- 
ger on  defendant's  car,  and  that  defendant's 
servants  without  cause  assaulted  him,  etc., 
lield  to  allege  breach  of  contract  to  carry 
safely,  and  not  assault,  and  hence  municipal 
court  of  city  of  New  York  had  jurisdiction. 
Schwartz  v.  Interborough  Rapid  Transit  Co., 
53  Misc.  289,  103  N.  Y.  S.  SO.  Declaration 
construed  as  alleging  negligence  in  causing 
collision  as  well  as  in  running  at  high  rate 
of  speed.  Ciiicago  City  R.  Co.  v.  Pural,  127 
111.  App.  652,  afg.  224  111.  324,  79  N.  E.  686 
Under  allegation  that  trapdoor  was  rotten, 
\vorn,  loose,  and  unfit  for  use,  plaintiff  is 
not  confined  to  proof  of  rottenness.  Jorden 
v.  St.  Louis,  etc.,  R>  Co.,  122  Mo.  App.  330. 
99  S.  "W.  492.  In  action  by  mail  clerk  for 
personal  injuries,  contract  between  defend- 
ant and  United  States  for  carrying  of  mail, 
lield  admitted  by  pleadings.  Decker  v.  Chi- 
cago, etc.,  R.  Co.  [Minn.]  112  N.  W.  901. 
Wliere  complaint  alleged  willful  and  reckless 
failure  to  furnish  transportation,  and  that 
plaintiff  Avas  ejected,  and  that  ejectment  was 
due  to  willful  and  reckless  conduct,  latter 
\vords  refer  to  conduct  other  than  failure 
to  transport.  Bussey  v.  Charleston,  etc.,  R. 
Co.,  75  S.  C.  116,  55  S.  B.  163.  Complaint 
lield  not  to  afTirmatively  show  contributory 
negligence  of  plaintiff  in  being  on  platform 
preparatory  to  alighting.  Southern  R.  Co.  v. 
Hundley   [Ala.]    44  So.  195. 

10.  Being  matter  of  mere  inducement, 
special  plea  is  necessary  to  put  in  issue. 
Atlantic  Coast  Line  R.  Co.  v.  Crosby  [Fla.] 
43  So.   318. 

11.  Hill  V.  Chicago  City  R.  Co.,  126  111. 
App.    152. 

12.  Pleas  tliat  injury  was  caused  entirely 
by  fault,  negligence,  and  carelessness  of 
plaintiff,  and  by  no  negligence  of  defendant 
simply  amounts  to  general  issue.  Atlantic 
Coast  Line  R.  Co.  v.  Crosby  [Fla.]   43  So.  318. 


Answer  averring  that  plaintiff  carelessly  and 
negligently  stepped  from  moving  car  and 
was  proximately  injured  thereby,  etc.,  hehj 
to  be  special  answer  to  plaintiff's  allegations 
that  he  was  injured  by  starting  of  car  while 
alighting,  and  not  plea  of  contributory  negli- 
gence. Lincoln  Trac.  Co.  v.  Brookover 
[Neb.]  109  N.  W.  168. 

13.  Where  complaint  for  wrongful  ejec- 
tion alleges  that  plaintiff  was  passenger,  it 
is  not  abuse  of  judicial  discretion  to  deny 
motion  under  Rev.  St.  1892,  §  1043,  for  com- 
pulsory amendment  stating  "whether  plaint- 
iff was  on  such  train  as  passenger  by  being 
holder  of  a  ticket  purchased."  Seaboard 
Air  Line  R.  Co.  v.  Scarborough  [Fla.]  42 
So.    706. 

14.  Count  for  intelligently  issuing  torn 
transfer  added  to  count  for  wrongful  eject- 
ment. Montgomery  Trac.  Co.  v.  Fitzpatrick 
[Ala.]    43    So.    136. 

15.  See  7  C.  L.  590. 

16.  Not  beyond  reasonable  doubt  in  per- 
sonal injury  action.  Chicago  Consol.  Trac. 
Co.  V.  Schritter,  222  111.  364,  78  N.  E.  820. 
Slight  preponderance  is  sufficient.  Ciiicago, 
etc.,  R.  Co.  V.  Smith,  124  111.  App.  627.  In- 
struction to  find  for  plaintiff  if  she  has 
proved  her  case  as  laid  in  declaration  by  pre- 
ponderance of  evidence  approved.  Spring- 
field Consol.  R.  Co.  v.  Farrant,  121  111.  App. 
416.  Penalty  under  Railroad  Law.  Laws 
1890,  pp.  1096,  1113,  1114,  c.  565,  need  not 
prove  case  beyond  reasonable  doubt.  Kerin 
V.  New  York  City  R.  Co.,  53  Misc.  536,  103 
N.  Y.  S.  769.  Plaintiff  held  too  uncertain 
as  to  date  of  refusal  of  transfer  to  authorize 
judgment  for  him.  Meyers  v.  New  York 
City  R.   Co.,   103   N.  Y.   S.   767. 

17.  Hehl  immaterial:  In  action  for  negli- 
gently carrying  plaintiff  beyond  destination, 
allegation  that  she  was  stranger  in  city. ' 
Henderson  v.  Metropolitan  St.  R.  Co.,  123  Mo. 
App.  666,  100  S.  W.  1111.  In  action  for  neg- 
ligence in  failing  to  have  stepbox  for  alight- 
ing passengers,  allegation  that  it  was  cus- 
tomary to  have  such  box  at  such  station. 
Selman  v.  Gulf,  etc.,  R.  Co.  [Tex.  Civ.  App.] 
101  S.  W.  1030.  In  action  for  negligently 
carrying  plaintiff  beyond  destination,  alle- 
gation that  she  was  carried  to  car  barn. 
Henderson  v.  Metropolitan  St.  R.  Co.,  123 
Mo.  App.   666,   100  S.  W.  1111. 

IS.  In  action  for  sudden  starting  of  car 
while  plaintiff  was  alighting,  allegations 
that  car  had  stopped  or  was  running  so  slow 
as  to  be  almost  stopped,  held  mere  induce- 
ments. Ghio  V.  Metropolitan  St.  R.  Co.,  125 
Mo.  App.  710,  103  S.  W.  142. 

19.     Courts    will    take    judicial   notice    that 
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liowever.  to  pro\c  tlie  gravamen  of  tlie  negligence  alleged.-'^  Eecovery  must  be 
had  on  the  particular  contract  -^  or  negligence  --  alleged,  although  if  several 
acts  of  negligence  are  averred  only  one  need  be  proven  -^  though  charged  conjunc- 
tively,-'' unless  they  constitute  a  "compound  plea."-"'  As  in  actions  generally, 
there  must  be  no  fatal  variance  between  the  allegations  and  proof,-*^  but  this 
does  not  require  the  proof  of  all  negligent  acts  pleaded.-' 


I'ailway  under  laws  of  state  is  common  car- 
rier of  passengers.  Indianapolis  St.  R.  Co.  v. 
Hay,  1C7  Ind.  236,  7S  N.  E.  97S. 

20.  In  action  for  injuries  due  to  starting 
car  before  passenger  had  reached  place  of 
safety,  proof  that  it  was  started  with  jerk 
as  alleged  is  not  essential.  Morrow  v. 
Brooklyn  Heights  R.  Co..  103  N.  Y.  S.  998. 
Failure  to  prove  wreck  is  not  fatal  where 
.Kist  of  negligence  alleged  was  collision,  and 
no  injuries  are  attributed  to  wreck.  Birm- 
ingham R..  Light  &  Power  Co.  v.  Moore 
[Ala.]  42  So.  1024.  Allegation  that  "engine 
was  running  at  high  and  dangerous  rate  of 
speed,  to  %vit:  At  rate  of  twenty  miles  per 
liour,"  is  supported  by  evidence  sliowing 
negligent  speed  though  it  was  not  twenty 
miles  per  hour.  Georgia  R.  &  Banking  Co.  v. 
Adams,  127  Ga.  408,  56  S.  E.  409.  Allegation 
of  negligence  in  starting  stationary  car  is 
supported  by  proof  of  sudden  increase  from 
movement  so  slow  as  not  to  enhance  danger 
of  alighting.  Green  v.  Metropolitan  St.  R. 
Co.,  122  Mo.  App.  647,  99  S.  W.  28.  Charge 
tliat  plaintiff  was  induced  by  "conductor"  to 
aliglit  at  wrong  station  is  supported  by  proof 
that  she  was  so  induced  by  flagman  assisting 
conductor.  Ford  v.  Southern  R.  Co.,  75  S.  C. 
286,  55  S.  E.  448.  In  action  for  forcible 
ejectment,  failure  to  prove  rate  of  speed  al- 
leged is  not  a  variance.  Chicago  Union 
Trac.  Co.  v.  Brethauer,  223  111.  521,  79  N.  E. 
287. 

31.  Jenkins  v.  Chesapeake  &  O.  R.  Co.,  61 
^V.  Va.  597,  57  S.  E.  48.  Petition  declaring 
on  special  contract  between  plaintiff  and 
defendant  is  not  supported  by  proof  of  con- 
tract between  county  court  and  defendant  or 
by   implied   contract   of   carriage.     Id. 

22.  Reiss  v.  Wilmington  City  R.  Co., 
[Del.]  67  A.  153;  Hall  v.  Northern  Pac.  R. 
Co.  [N.  D.]  Ill  N.  \V.  609.  Where  declara- 
tion charges  specific  acts  of  negligence, 
they  must  be  established.  Chicago  Union 
Trac.  Co.  v.  Leonard,  126  111.  App.  189.  In- 
struction limiting  recovery  thereto,  er- 
roneously refused.  St.  Louis  S.  W.  R.  Co.  v. 
Johnson  [Tex.]  17  Tex.  Ct.  Rep.  167.  97  S.  W. 
1039.  Instruction  construed  as  limiting  re- 
covery to  negligence  alleged.  Chicago  Union 
Trac.  Co.  V.  Lowenrosen,  222  111.  506,  78  N.  E. 
813.  Instruction  held  not  objectionable  as 
authorizing  recovery  on  negligence  not 
cliarged.  Cliicago  Union  Trac-.  Co.  v.  Lowen- 
rosen,  125   111.   App.   194. 

23.  Where  severable.  Galveston,  etc.,  R. 
Co.  V.  Patillo  [Tex.  Civ.  App.]  101  S.  W.  492. 
Averments  that  collision  occurred  by  reason 
of  negligence  of  defendant  in  construction, 
equipment,  operation,  and  control  of  rail- 
road and  trains  thereon  are  not  joint.  New 
York,  etc.,  R.  Co.  v.  Flynn  [Ind.  App.]  81 
N.  E.  741;  New  York,  etc.,  R.  Co.  v.  Callahan 
[Ind.  App.]  81  N.  E.  670.  Charge  of  negli- 
gence in  keeping  and  maintaining  unsafe 
and  dangerous  roadbed  and  track  and  in 
negligent  operation  of  train  is  general  and 
admits     proof     of     any     specific     negligence 


which  makes  track  unsafe  or  which  sho'ws 
negligent  oiieration  of  train.  Mefford  v. 
Missouri.  K.  &  T.  R.  Co.,  121  Mo.  App.  647,  97 
S.  W.  602.  Wliere  petition  charges  failure 
to  stop  as  gravamen  of  action  and  other 
acts  of  negligence  as  merely  subsidiary  and 
was  so  treated  and  understood  by  jury,  in- 
struction that  plaintiff  must  prove  negli- 
gence in  mannei'  as  charged  does  not  require 
plaintiff  to  prove  all.  De  Castillo  v.  Galves- 
ton, etc.,  R.  Co.  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.    481,    95    S.    W.    547. 

24.  Houston,  etc.,  R.  Co.  v.  Easton  [Tex. 
Civ.    App.]    97    S.    W.    833. 

25.  Plea  that  plaintiff  alighted  "in  an 
improper  manner  and  at  an  improper  time 
and  place."  Southern  R.  Co.  v.  Burgess,  143 
Ala.  364,  42  So.  35.  Where  it  is  alleged  that, 
having  failed  to  provide  suitable  platform, 
and  having  failed  to  liave  platform  properly 
lighted,  and  having  permitted  steps  of  coach 
to  become  icy  it  was  negligence  not  to  have 
some  one  to  assist  passengers  to  board,  it 
was  error  to  submit  as  independent  negli- 
gence failure  to  give  assistance.  Ft.  Worth, 
etc.,  R.  Co.  V.  Work  [Tex.  Civ.  App.]  100 
S.    W.    962. 

26.  Variauoe  lieltl  fatal  bet-»veen  allega- 
tion: That  plaintiff  was  thrown  by  starting 
of  train  and  proof  that  he  was  tlirown  or  fell 
after  it  had  moved  300  yards  and  attained 
speed  of  15  miles  an  hour.  Central  of 
Georgia  R.  Co.  v.  McNab  [Ala.]  43  So.  222. 
That  negligent  jerk  occurred  while  standing 
on  platform  and  proof  that  it  happened  while 
she  was  stepping  to  ground.  Southern  R. 
Co.  V.  Hundley  [Ala.]  44  So.  195.  That  neg- 
ligent jerk  occurred  before  train  came  to 
standstill  and  proof  of  sudden  start  after  it 
had  fully  stopped.  Id.  Of  refusal  of  trans- 
fer by  conductor  on  Dec.  7  and  proof  of  re- 
fusal by  transfer  agent  on  street  on  July  7. 
Stevenson  v.  New  York  City  R.  Co.,  104  N.  Y. 
S.  866.  Of  duty  owed  passenger  and  proof  of 
duty  owed  in  anotlier  capacity.  Cliicago 
Union  Trac.  Co.  v.  Lowenrosen,  125  111.  App. 
194.  Petition  alleging  negligence  on  part  of 
servants  in  charge  of  car  on  which  plaintiff 
was  passenger  is  not  supported  by  proof  of 
negligence  of  crews  of  another  car  in  trying 
to  get  it  on  track.  Coyne  v.  United  R.  Co., 
121  Mo.  App.  114,  98  S.  W.  110.  Where 
declaration  charges  violent  and  forcible 
ejectment  and  directions  to  alight  at  unsafe 
place,  negligence  in  failing  to  see  that  plaint- 
iff got  off  at  liis  destination  cannot  be  shown. 
Chica.go  &  A.  R.  Co.  v.  Meyer,  127  111.  App. 
314.  Where  plaintiff  pleads  implied  contract 
of  carriage,  provisions  of  actual  contract 
are  not  available  though  admitted  without  i 
objection.  Seaboard  Air  Line  R.  v.  Fried- 
man   [Ga.]    57   S.   E.   778. 

Xo  fatal  variance  between  allegation:  That 
car  stopped  at  certain  street,  proof  that  it 
stopped  on  south  side  thereof  though  north 
side  was  usual  stopping  place.  Chicago  City 
P..  Co.  v.  Foster,  226  111.  288,  80  N.  E.  762. 
Tliat    plaintiff    fell    into    hole    in    floor    while 
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Presumptions  and  burden  of  proof.-^ — The  burden  is  on  plaiutiff  to  ostao- 
lish  the  re-lation  of  carrier  and  passenger  ^'^  and  to  prove  negligence  on  the  part 
of  the  fonner/o  while  that  of  showing  contributory  negligence  ^^  and  excusing 
a  breach  of  the  contract  of  carriage  is  usually  on  the  carrier."-  In  some  states,  how- 
over,  a  presumption  of  negligence  arises  from  injury  while  a  passenger,^^^  especially 
where  due  to  the  operation  of  the  train,-'-*  and  under  the  doctrine  of  res  ipsa 
loquitur  a  presumption  arises  where  the  accident  is  one  which  in  the  ordinarv 
course   of   affairs   would  not  have   happened   except   for  negligence-''^   and  where 


walking  down  aisle  and  proof  that  her  move- 
ment was  affected  by  sudden  starting-  of  car. 
Cameron  v.  Citizens'  Trac.  Co.,  216  Pa.  191, 
65  A.  534.  That  floor  of  car  was  defective 
and  proof  of  defective  trapdoor  therein. 
Jorden  v.  St.  Louis,  etc.,  R.  Co.,  122  Mo.  App. 
330,  99  S.  W.  492.  That  "just  as  soon  as 
train  came  to  full  stop"  plaintiff  boarded 
and  before  she  could  reach  seat  it  was 
started  with  sudden  and  violent  jerk,  etc., 
and  proof  that  she  boarded  -before  train 
came  to  full  stop.  Feagin  v.  Gulf,  etc.,  R. 
Co.  [Tex.  Civ.  App.]  100  S.  W.  346.  That 
when  plaintiff  struck  ground  he  was  shocked 
and  shaken  out  of  his  senses  and  proof  that 
he  spoke  few  words  after  falling  and  then 
lapsed  into  unconsciousness.  International, 
etc.,  R.  Co.  V.  Hugen  [Tex.  Civ.  App.]  100 
S.  W.  1000.  That  "after  having  paid  his  fare 
the  passenger  demanded  a  transfer"  and 
proof  that  such  demand  was  made  "at  the 
time  he  paid  his  fare."  Wasserman  v.  New 
York  City  R.  Co.,  104  N.  Y.  S.  398.  Where 
negligence  charged  was  shoving  of  plaint- 
iff off  train  by  porter,  plaintiff  was  not 
limited  on  proof  as  to  effects  of  injuries  to 
precise  language  of  complaint.  Inter- 
national, etc.,  R.  Co.  v.  Hugen  [Tex.  Civ. 
App.]    100   S.   W.   1000. 

27.  As  that  brakeman  left  door  open 
after  announcing  station,  it  being  only  one 
of  acts  alleged  as  inducing  plaintiff-  to  be- 
lieve that  station  had  been  reached.  Wolf 
V.  Chicago  &  N.  W.  R.  Co.  [Wis.]  Ill  N.  W. 
514. 

28.  See   7   C.   L.    591. 

29.  Injured  while  attempting  to  board. 
Alabama  City,  etc.,  R.  Co.  v.  Bates  [Ala.] 
43  So.  98. 

30.  Reiss  V.  Wilmington  City  R.  Co.  [Del.] 
67  A.  153.  Where  plaintiff  alleges  that  de- 
fendant negligently  started  car  before  ne 
had  alighted,  and  defendant  ansAvered  S])e- 
cially  averring  that  plaintiff  jumped  off  be- 
fore car  came  to  stop,  instruction  that  bur- 
den was  on  defendant  to  prove  that  plaint- 
iff stepijed  from  moving  car,  etc..  held  e? - 
roneous.  Lincoln  Trac.  Co.  v.  Brookover 
[Neb.]    109    N.    W.    168. 

31.  Gulf,  etc.,  R.  Co.  v.  Booth  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  948,  97  S.  W.  128. 
See  Negligence,  8  C.  L.  1090.  Instruction  to 
find  for  carrier  unless  they  believe  that 
decedent  was  free  from  negligence,  held 
erroneous  as  placing  burden-  of  proof  on 
plaintiff  to  disprove  contributory  negligence, 


Electric    R.    Co.    v.    Kitt    [Tex.    Civ.    App.]    99 
S.   W.   587. 

32.  Thus,  where  passenger  was  thrown 
by  opening  of  gate,  question  being  whether 
it  was  insecurely  fastened  or  was  opened  by 
passenger,  carrier  has  burden.  Spurlock  v. 
Shreveport  Trac.  Co.,  118  La.  1,  42  So.  578. 

33.  Vv^ashington,  etc.,  R.  Co.  v.  Chapman, 
26  App.  D.  C.  472.  Fell  while  alighting. 
Kehan  v.  Washington  R.  &  Elec.  Co.,  28  App. 
D,  C.  108;  Georgia  R.  &  Banking  Co.  v. 
Adams,    127   Ga.    408,   56   S.   E.   409. 

34.  Kirby's  Deg.  §  6773,  is  not  limited 
to  injuries  arising  from  failure  to  keep  vigi- 
lant lookout,  but  applies  to  all  injuries  due 
to  operation  of  train.  Kansas  City  So.  R. 
Co.  V.  Davis  [Ark.]  103  S.  W.  603.  Where 
passenger  was  mislead  by  carrier  in  suppos- 
ing train  had  stopped  to  allow  passengers 
to  alight  and  was  injured  by  sudden  start- 
ing of  train,  failure  to  warn  and  starting 
of  train  were  concurring  causes,  and  plaintiff 
is  entitled  to  benefit  of  statute.  Id.  Laws 
1891,  c.  4071,  p.  113,  merely  casts  burden  on 
carrier  to  show  due  care,  and  in  weighing 
evidence  such  presumption  should  not  be 
considered.  Atlantic  Coast  Line  R.  Co.  v. 
Crosby  [Fla.]  43  So.  318.  Civ.  Code,  art. 
2754,  casting  burden  on  carrier  to  relieve  it- 
self from  liability  upon  proof  of  loss,  relates 
only  to  carriage  of  goods.  McGinn' v.  New 
Orleans  R.  &  Light  Co.,  118  La.  811,  43  So. 
450. 

35.  Afcidents  to  M'hieh  Doctrine  is  Appli- 
cable. Derncliuent.  Louisville  St.  R.  Co.  v. 
Brownfield,  29  Ky.  L.  R.  1097,  96  S.  W.  912; 
Braun  v.  Union  R.  Co.,  115  App.  Div.  566,  100 
N.  Y.  S.  1012;  Galveston,  etc,  R.  Co.  v.  Gracia 
[Tex.  Civ.  App.]  100  S.  W.  198;  Overcash  v. 
Charlotte  Elec.  R.  Light  &  Power  Co.  [N.  C] 
57  S  E.  377;  Hill  v.  Chicago  City  R.  Co.,  126 
111.  App.  152.  By  brick  placed  by  boy  on 
track.  O'Gara  v.  St.  Louis  Transit  Co..  204 
Mo.  724,  102  S.  W.  54.  CoIIi»iion.  Wabash  R. 
R.  Co.  V.  Jellison,  124  111.  App.  652;  Birming- 
ham R.  Light  &  Power  Co.  v.  Moore  [Ala.] 
42  So.  1024;  Hunt  v.  Metropolitan  St.  R.  Co. 
[Mo.  App.]  103  S.  W.  1088;  Goodloe  v.  Metro- 
politan St.  R.  Co.,  120  Mo.  App.  194,  96  S.  W. 
482;  Chicago  City  R.  Co.  v.  Pural,  127  111.  App. 
652;  Sedoff  v.  City  R.  Co.,  124  111.  App.  609; 
Simone  v.  Rhode  Island  Co.  [R.  I.]  66  A.  202; 
Enos  v.  Rhode  Island  Suburban  R.  Co.  [R.  I.] 
67  A.  5.  Overturning;  of  stagecoach.  Dinni- 
gan  V.  Peterson,  3  Cal.  App.  764,  87  P.  218. 
Ilrealving  of  eoupler.     Galveston,   etc.,   R.   Co. 


Selman  v.  Gulf,  etc.,  R.  Co.  [Tex.  Civ.  App.]  v.  Young  [Tex.  Civ.  App.]  100  S.  W.  993.  Pas- 
101  S.  W.  1030.  Where  defendant's  an-  senger  elevator  fell.  Field  v.  Winheim,  123 
swer  particularized  contributory  negligence,  111.  App.  227.  Collap.se  of  trapdoor  in  floor 
instruction  that,  if  such  negligence  contrib-  under  weight  of  passenger.  Jordan  v.  St. 
uted  so  directly  to  accident  as  alleged  by  Louis,  etc.,  R.  Co.,  122  Mo.  App.  330.  99  S  W. 
defendant  in  its  answer,  and  but  for  his  own  492.  BuinplMg  together  of  pasNing  cars  on 
negligence  he  would  not  have  been  injured,  parallel  tracks.  Smith  v.  St.  Louis  Transit 
defendant  was  not  liable,  held  not  to  impose  Co.,  120  Mo.  App.  328  97  S.  W.  218.  Falliiiu 
too    great    a    burden    on    defendant.      El    Paso    of   structure  connectinji-  docks.      Belling<  r    v. 
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the  cause  Uiereof  is  under  the  control  of  defendant.'"  The  presumption  of  neg- 
liiience  however,  arising  under  this  doctrine,  being  general,  does  net  make  a 
l)rima  facie  case  where  specific  acts  of  negligence  are  pleaded."  'Wliere  a  prima 
facie  case  based  on  application  of  res  ipsa  loquitur  is  made,^^  the  burden  is  fre- 
(luently  said  to  shift  to  the  defendant  to  disprove  negligence,^"  but  a  more  ac- 
lurate  statement  w^ould  seem  to  be  that  it  merely  rests  on  defendant  to  meet  the 
prima  facie  presumption.-*° 


Uroadhead,  52  Misc.  57,  102  N.  Y.  S.  381. 
Rrcnkiu^  and  faUing  of  trolley  pole.  Cin- 
cinnati Trac.  Co.  V.  Holzenkamp,  ■;  4  Oliio  St. 
o79,  78  N.  E.  529.  Explosion  of  controller  box. 
Paine  v  Geneva,  etc.,  Trac.  Co.,  115  App.  Div. 
729,  101  N.  Y.  S.  204. 

SwiveUing  of  .street  car  at  switcli,  front 
and  rear  trucks  taking  different  tracks. 
Egan  V.  Old  Colony  St.  R.  Co.  [Mass.] 
80  N.  E.  696.  Where  car  starts  prema- 
turely it  will  be  presumed  that  starting 
was  due  to  negligence.  Bell  v.  Central  Elec. 
R.  Co.,  125  Mo.  App.  660,  103  S.  W.  144.  Ex- 
plosion among  machinery  of  electric  car, 
there  being  evidence  that  it  was  not  danger- 
ous and  was  due  to  burning  out  of  fuse. 
Trotter  v.  St.  Louis  &  Suburban  R.  Co.,  122 
Mo.  App.  405,  99  S.  W.  508.  Injury  resulting 
from  stepping  on  electric  plate  in  floor  of 
street  car.  McRae  v.  Metropolitan  St.  R.  Co., 
125  Mo.  App.  562,  102  S.  W.  1032.  Catching  of 
heel  on  piece  of  metal  projecting  from  steps, 
causing  fall.  Rattan  v.  .Central  Elec.  R.  Co., 
120  Mo.  App.  270,  96  S.  W.  735.  Catching  of 
plaintiff's  dress  as  she  was  alighting. 
Thomas  v.  Boston  El.  R.  Co.,  193  Mass.  438, 
79  N.  E.  749.  Starting  street  car  with  such 
violence  as  to  injure  passenger  exercising 
due  care  while  on  way  to  seat.  Miller  v. 
Metropolitan  St.  R.  Co.,  125  Mo.  App.  414,  102 
S.  W.  592.  Instruction  held  to  cast  on  de- 
fendant burden  of  showing  that  derailment 
was  accidental.  Overcash  v.  Charlotte  Elec. 
II.  Light  &  Power  Co.    [N.  C]    57  S.  E.   377. 

Not  applicable:  To  mere  proof  of  accident. 
(McGinn  v.  New  Orleans  R.  &  Light  Co.,  118 
La.  811,  43  So.  450),  while  alighting  (Reiss 
v.  Wilmington  City  R.  Co.  [Del.]  67  A.  153). 
Where  passenger  alighted  at  wrong  street 
and  thereafter  sustained  injury.  Georgia  R. 
W.  Elec.  Co.  v.  McAllister,  126  Ga.  447,  54  S. 
E.    957. 

36.  Pennsylvania  R.  Co.  v.  McCaffrey  [C.  C. 
A.]   149  F.  404. 

Not  apiili<'sible!  Injury  resulting  from  mis- 
sile thrown  by  by.standor.  Woas  v.  St.  Louis 
Transit  Co.,  198  Mo.  664,  96  S.  W.  1017.  De- 
railment caused  by  cyclone.  Galveston,  etc., 
11.  Co.  V.  Crier  [Tex.  Civ.  App.]  100  S.  W. 
1177.  Mere  proof  that  plaintiff  was  injured 
by  bolt  with  nut  on  end  such  as  are  largely 
used  in  constructing  freight  trains,  and  that 
fieight  train  was  passing,  does  not  suffi- 
ciently show  that  it  came  therefrom  so  as  to 
raise  presumption  of  negligence,  there  being 
evidence  that  some  boys  were  throwing  mis- 
siles at  the  train.  Pennsylvania  R.  Co.  v. 
McCaffrey  [C.  C.  A.]  149  F.  404.  Instruction 
held  too  broad  in  itself  as  not  limited  to  act 
of  defendant,  but  correct  when  taken  in  con- 
n<'Ction  with  cause  at  issue.  New  York,  etc., 
II.  Co.  V.  Callahan    [Ind.  App.]    81.  N.   B.   670. 

37.  Roscoe  V.  Metropolitan  St.  R.  Co.  202 
Mo.  576,  101  S.  W.  32;  Chicago  Union  Trac. 
Co.   V.   Leonard,    126   111.   App.    189.     Forguson 


V.  St.  Louis,  etc.,  R.  Co.,  123  Mo.  App.  590,  100 
S.  W.  537.  Must  prove  specific  acts  alleged. 
Orcutt  V.  Century  Bldg.  Co.,  201  Mo.  424,  99 
S.  W.  1062. 

38.  Instruction  held  to  properly  submit 
effect  of  doctrine.  Overcash  v.  Charlotte 
Elec.  R.  Light  &  Power  Co.  [N.  C]  57  S.  E. 
377.  Where  plaintiff's  evidence  shows  not 
only  that  derailment  was  caused  by  broken 
and  defective  wheel  but  also  that  defect 
could  not  have  been  discovered  by  any  pre- 
caution, demurrer  to  evidence  sliould  be  sus- 
tained. Ferguson  v.  St.  Louis,  etc.,  R.  Co., 
123  Mo.  App.  590,  100  S.  W.  537. 

39.  Bowlin  v.  Union  Pac.  R.  Co..  125  Mo. 
App.  419,  102  S.  W.  631.  Proof  that  injury 
was  caused  by  sudden  and  violent  stopping 
of  train  casts  burden  on  carrier  to  show  that 
accident  was  not  due  to  lack  of  care  or  skill. 
Bussell  V.  Quincy,  etc.,  R.  Co.,  125  Mo.  App. 
441,  102  S.  W.  613.  Where  presumption 
arises  froin  premature  starting,  carrier  must 
show  that  starting  was  due  to  unavoidable 
accident.  Bell  v.  Central  Elec.  R.  Co.,  125 
Mo.  App.  660,  103  S.  W.  144.  Where  evidence 
sliows  that  inspection  might  have  revealed 
defect  in  coupler,  defendant  must  show  in- 
spection to  rebut  priina  facie  case  of  negli- 
gence arising  from  the  breaking.  Galveston, 
etc.,  R.  Co.  V.  Young  [Tex.  Civ.  App.]  100 
S.  W.  993.  Instruction  that  if  plaintiff  was 
injured  by  car  leaving  track  defendant  is 
liable  unless  it  shows  by  greater  weight  of 
evidence  that  it  could  not  have  prevented 
accident  by  exercise  of  care  required  of  car- 
rier held  proper.  O'Gara  v.  St.  Louis  Transit 
Co.,  204  Mo.  724,  103  S.  W.  54. 

Presumption  overcome:  Proof  that  catch 
holding  car  door  open  was  of  latest  pattern 
and  in  good  repair,  and  that  train  was  not 
negligently  operated,  held  to  overcome  pre- 
sumption of  negligence  arising  from  closing 
of  door.  Goss  v.  Northern  Pac.  R.  Co.  [Or.] 
87  P.   149. 

Sufficiency  of  defendant's  evidence  held  for 
jury:  To  rebutted  presumption  of  negligence 
arising  from  falling  of  elevator.  Field  v. 
Winheim,  123  111.  App.  227.  Explanation  of 
collision.  Simone  v.  Rliode  Island  Co.  [R.  I.] 
66  A.  202.  Whether  evidence  that  collision 
was  caused  by  failure  of  brake  to  work, 
without  furtlier  proof  as  to  cause  of  such 
failure,  overcome  presumption  of  negligence 
arising  from  collision.  Chicago  City  R.  Co. 
V.  Rural,  127  111.  App.  652,  afd.  224  111.  324,  79 
N.  B.  686.  Evidence  that  fall  of  dock  was 
due  to  sudden  and  unusual  weight  thereon, 
as  against  evidence  of  rotten  joists,  held  In- 
sufficient to  overcome  presumption  of  negli- 
gence arising  from  fall.  Bellinger  v.  Broad- 
head,  52  Misc.  57,  102  N.  Y.  S.  381. 

40.  To  overcome  plaintiff's  prima  facie 
case,  defendant's  evidence  need  only  coun- 
terbalance it.  Chicago  Union  Trac.  Co.  v. 
Leonard,  126  111.  App.  189. 
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AdmissihUitij   of  evidence  ^^   is  governed  by  general   rules. *- 


41.  See   7   C.   L.   593. 

42.  Rules  and  ordinances:  Rules  of  com- 
pany prescribing  duties  of  servants  are  in- 
admissible where  plaintiff  had  no  knowledge 
of  them  at  time  of  accident  and  did  not  rely 
thereon.  Illinois  C.  R.  R.  Co.  v.  Downs,  122 
111.  App.  545.  Evidence  tliat  car  was  going 
"very  fast"  and  "miglaty  fast"  held  sufRcient 
to  render  ordinance  limiting  speed  to  seven 
miles  per  hour  admissible.  Moore  v.  North- 
ern Texas  Trac.  Co.  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  354,  95  S.  W.  652.  In  action  for 
forcible  ejectment  on  conductor's  refusal  to 
accept  transfer,  ordinance  establishing  its 
validity  is  admissible.  Cliicago  Union 
Trac.  Co.  v.  Brethauer,  223  111.  521,  79  N.  E. 
2S7. 

Customs:  Known  custom  to  keep  track 
clear  while  train  was  receiving  passengers 
is  admissible  on  negligence  in  crossing 
track  to  reacli  train.  Illinois  Cent.  R.  Co.  v. 
Proctor  [Ky.]  102  S.  W.  826.  Custom  not 
to  have  racks  on  street  cars  for  parcels  and 
bags,  but  to  allow  them  to  be  placed  on  floor 
is  admissible  as  bearing  on  negligence  in 
allowing  bag  to  be  placed  in  aisle.  Pitcher 
v.  Old  Colony  St.  R.  Co.  [Mass.]  81  N.  E.  876. 
Evidence  of  custom  among  passengers  to 
ride  in  baggage  compartment  of  combination 
car,  and  to  have  their  tickets  taken  and 
punched  there,  held  inadmissible  as  showing 
acquiescence.  Bromley  v.  New  York,  etc., 
R.  Co.,  193  Mass.  453,  79  N.  E.  775.  Custom 
to  merely  slow  down  to  receive  passengers 
is  inadmissible  to  show  implied  invitation 
to  board  moving  car  where  custom  was  un- 
known to  plaintiff  and  he  thought  car  sta- 
tionary. Greer  v.  Union  St.  R.  Co.,  193  Mass. 
246,  79  N.  E.  267.  Where  car  stopped,  but 
alleged  negligence  was  premature  starting, 
evidence  of  custom  to  merely  slow  down  to 
receive    passengers    is    inadmissible.      Id. 

Res  gestae,  admissible  as:  In  action  for 
negligently  issuing  torn  transfer,  one  is- 
sued at  same  time  to  plaintiff's  companion 
and  paid  for  by  plaintiff,  to  show  how 
plaintiff's  should  have  appeared  and  how 
mechanical  device  testified  to  by  defendant's 
witnesses  cut  transfers.  Montgomery  Trac. 
Co.  v.  Fitzpatrick  [Ala.]  43  So.  136.  Con- 
versation between  passenger  and  conductor 
issuing  transfers  as  to  their  validity,  in  ac- 
tion for  subsequent  ejectment.  Chicago 
Union  Trac.  Co.  v.  Brethauer,  125  111.  App. 
204,  afd.  223  111.  521,  79  N.  E.  287.  Conversa- 
tion between  plaintiff  and  conductor  as  to 
how  plaintiff  fell  from  train,  occurring  after 
train  stopped  and  conductor  had  gone  back 
to  where  plaintiff  was  lying.  Pittsburgh, 
etc.,  R.  Co.  V.  Haislup  [Ind.]  79  N.  E.  1035. 
Statement  that  plaintiff  was  "full  of  counter- 
feit money"  made  by  conductor  when 
ejecting  him.  Chicago  Union  Trac.  Co. 
V.  McClevey,  126  111.  App.  21.  Statements 
made  couple  of  minutes  after  accident, 
and  while  plaintiff  lay  as  he  fell,  to 
questions  as  to  cause  of  fall  which  were  not 
leading.  International,  etc.,  R.  Co.  v. 
Hugen  [Tex.  Civ.  App.]  100  S.  W.  1000.  In 
action  for  injuries  received  in  collision  be- 
tween street  car  and  train,  statements  of 
conductor  on  street  car  that  he  must  go 
forward  to  look  for  trains.  Northern  Texas 
Trac.  Co.  v.  Caldwell  [Tex.  Civ.  App.]  99 
S.    W.    859.      Evidence    that,    when    carrier's 


servants  were  taking  invalid  to  baggage  car, 
stranger  protested.  Gulf,  etc.,  R.  Co.  v.  Coop- 
wood  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  354, 
96  S.  W.  102.  Exclamation  of  mother  of  in- 
fant passenger  that  latter  was  injured 
through  her  fault  made  immediately  after 
accident.  Atlantic  Coast  Line  R.  Co.  v. 
Crosby    [Fla.]    43   So.   318. 

Xot  res  g'estae:  Statements  made  by 
plaintiffs  brother  few  minutes  after  accident 
that  car  had  not  stopped  when  she  attempted 
to  alight.  Kehan  v.  Washington  R.  &  Elec. 
Co.,  28  App.  D.  C.  lOS.  Statement  of  plaint- 
iffs daughter  after  car  had  gone  about 
block  that  he  had  jumped  off.  Chicago  Union 
Trac.    Co.    V.    Lowenrosen,    125    111.   App.    194. 

Opinions  and  conolusidus:  On  issue  of 
negligence  in  occupying  steamship  berth 
without  protecting  board,  direct  question 
whether  he  knew  it  %vas  unsafe  is  not  ob- 
jectionable as  calling  for  opinion  testimony. 
International  Mercantile  Marine  Co.  v.  Smith 
[C.  C.  A.]  145  F.  891.  Statement  by  conduc- 
tor that  car  did  not  lurch  more  than  single 
track  cars  is  admissible  as  expression  of  his 
observation  thougli  it  involves  opinion. 
Partelow  v.  Newton  &  B.  St.  R.  Co.  [Mass.] 
81  N.  E.  894.  Statement  by  plaintiff  in  ac- 
tion for  ejectment  that  he  "was  in  no  po- 
sition to  meet  any  such  assault,  for  that 
reason  I  resisted  as  long  as  I  could,"  after 
having  testified  that  conductor  seized  him 
wliile  he  was  sitting  and  proceeded  to  drag 
him  out,  held  not  objectionable  as  conclu- 
sion. Pierson  v.  Illinois  Cent.  R.  Co.  [Mich.] 
112  N.  W.  923.  In  action  for  injuries  received 
by  being  crowded  off  station  platform  al- 
leged negligence  consisting  of  maintaining 
too  small  platform  and  in  permitting  too 
many  passengers  to  congregate  thereon,  wit- 
ness may  testify  whether  certain  number 
of  passengers  thereon  would  make  fair 
sized  crowd.  Beverley  v.  Boston  El.  R.  Co. 
[Mass.]  80  N.  B.  507.  Witness  who  sees  mov- 
ing car  and  possesses  knowledge  of  time  and 
distance  may  express  opinion  as  to  speed. 
Coffey  V.  Omaha,  etc.,  R.  Co.  [Neb.]  112  N. 
W.  58!).  Question  whether  one  standing 
thirty  feet  from  crossing  eould  hear  ap- 
proacliing  train,  held  to  call  for  opinion. 
Northern  Texas  Trac.  Co.  v.  Caldwell  [Tex. 
Civ.  App.]  99  S.  W.  869.  In  action  for  in- 
juries received  in  collision  between  street 
car  and  train,  question  to  conductor  of  lat- 
ter "wlien  a  street  car  is  approaching  a 
crossing,  when  will  it  appear  that  it  is  going 
to  stop?  When  would  it  appear  that  there 
was  danger  of  a  collision  when  the  car 
was  coming  on  M.  street  like  this?"  held  to 
call   for  opinion.     Id. 

Primary  and  secondary  evidence:  TVhere 
througli  ticket  is  composed  of  coupons,  each 
coupon  is  separate  ticket,  so  that  service  of 
notice  to  produce  the  "fticket"  upon  one 
holding  only  coupon  is  compliance  with  Rev. 
St.  1898,  §  3410,  and  secondary  evidence  is 
admissible.  McCollum  v.  Southern  Pac.  Co. 
[Utah]  88  P.  663.  Oral  testimony  as  to  class 
of  surrendered  ticket  is  admissible  upon 
noncompliance  with  reasonable  notice  to 
produce.  Id.  Rule  that  where  action  is 
founded  upon  writing,  contents  and  execu- 
tion which  is  denied  and  which  is  in  possess- 
sion  of  one  without  state,  secondary  evi- 
dence is  not  admissible  unless  proper  effort 
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13  made  to  obtain  orig-inal,  does  not  apply 
to  tort  action.  Id.  In  action  by  one  injured 
wliile  riding  on  free  pass  issued  by  express 
company,  parol  evidence  is  admissible  to 
show  that  by  terms  of  written  contract  be- 
tween defendant  and  express  company  latter 
could  issue  passes,  contract  being  only  in- 
cidentally involved.  International,  etc.,  R. 
Co.   V.   Lynch    [Tex.    Civ.   App.]    99    S.   W.    160. 

Hcar.sny:  Requisition  of  claim  agent  to  di- 
vision superintendent  stating  that  he  is  ad- 
vised that  accident  occurred,  etc.,  held  to 
show  tliat  it  was  hearsay.  Weinstein  v. 
Interurban  St.  R.  Co.,  52  Misc.  468,  102  N.  Y. 
S.    512. 

Expert  opinions:  Experienced  railroad  man 
may  tesitfy  that  street  car  can  be  stopped 
in  shorter  space  than  train.  Northern  Texas 
Trac.  Co.  v.  Caldwell  [Tex.  Civ.  App.]  99  S. 
W.  869.  Necessity  of  assisting  woman  not 
inlirm  or  incumbered  with  bundles  to  alight 
is  not  subject  of  expert  opinion.  San  An- 
tonio Trac.  Co.  v.  Flory  [Tex.  Civ.  App.] 
100    S.    W.    200. 

Acts  antl  dcclaration.s  of  employes;  Dec- 
larations of  emploj'-es  after  accident  are  not 
admissible  as  admissions  of  defendant. 
Weinstein  v.  Interurban  St.  R.  Co.,  52  Misc. 
468,  102  N.  Y.  S.  512.  Statements  pf  servant 
subsequent  to  accident  that  elevator  had 
failed  to  work  properly  before  are  admis- 
sible to  impeach  him  as  witness,  but  not  to 
show  negligence  Belvedere  Bldg.  Co.  v. 
Bryan,  103  Md.  514,  64  A.  44.  In  action  for 
ejection,  evidence  of  conduct  of  conductor 
toward  other  passengers  thereafter  is  not 
admissible.  Dobbins  v.  Little  Rock  R.  & 
Elec.  Co.,  79  Ark.  85,  95  S.  W.  794.  In  action 
for  series  of  misconduct  and  insulting  acts 
toward  plaintiff  and  companions  by  conduc- 
tor, evidence  that  conductor  started  car  be- 
fore plaintiff's  companion  had  time  to  alight 
is  admissible.  San  Antonio  Trac.  Co.  v.  Davis 
[Tex.  Civ.  App.]  101  S.  W.  554.  Evidence  that 
no  report  was  made  to  accident  clerk  is  ad- 
missible on  issue  whether  an  accident  hap- 
pened, and  to  explain  why  defendant  did  not 
produce  employes  in  charge  of  car  as  wit- 
nesses. McArthur  v.  New  York  City  R.  Co., 
53  Misc.  292,  103  N.  Y.  S.  102. 

Prior  anil  subsequent  acts  and  eonditions: 
Proof  tliat  there  was  no  usual  or  customary 
stopping  place  at  station  two  years  prior  to 
accident  is  no  evidence  that  there  was  no 
such  place  at  time  of  accident.  De  Castillo 
V.  Galveston,  etc.,  R.  Co.  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  481,  95  S.  W.  547.  Evi- 
dence that  plaintiff  had  been  seen  to  get 
on  moving  cars  is  inadmissible  to  show 
that  she  did  so  on  occasion  of  the  acci- 
dent. Lexington  R.  Co.  v.  Herring,  29  Ky. 
L.  R.  794,  96  S.  W.  558.  In  action  for 
injuries  caused  by  missile  thrown  by  by- 
stander, evidence  of  prior  assaults  on  car 
which  was  not  so  framed  as  to  exclude 
sporatic  assaults  extending  over  period  of 
years  or  to  sliow  such  frequency  as  to  in- 
dicate repetition,  properly  rejected.  Woas  v. 
St.  Louis  Transit  Co.,  198  Mo.  664,  96  S.  W. 
1017.  In  action  for  injuries  caused  by  de- 
railment, evidence  of  prior  derailments  at 
same  place  is  not  admissible  to  show  neg- 
ligence unless  track  is  shown  to  have  been 
in  same  condition.  Overcash  v.  Charlotte 
Elec.  R.  Light  &  Power  Co.  [N.  C]  57  S.  E. 
377.  In  action  for  failure  to  keep  street  in 
repair,  and  for  inviting  plaintiff  to  alight 
at  unsafe  place  without  warning,  evidence 
that  other  conductors  had  given  warning  is 


inadmissible.  Miller  v.  International  R.  Co.. 
52  Misc.  344,  102  N.  Y.  S.  254.  In  action  by 
one  whose  hand  was  cruslied  between  guard 
rail  and  passing  car,  evidence  that  prior 
thereto  cars  similar  to  ones  involved  liad 
been  heard  and  felt  to  scrape  together  while 
passing  is  admissible.  Staples  v.  Rhode  Is- 
land Suburban  R.  Co.  [R.  I.]  67  A.  431.  Evi- 
dence as  to  condition  of  cars  immediately 
after  collision  is  admissible  to  show  speed. 
Elgin,  Aurora  &  So.  Trac.  Co.  v.  Wilson. 
120  111.  App.  371.  Enlargement  of  platform 
after  accident  is  admissible  to  show  that  it 
was  practical  for  defendant  to  maintain 
larger  platform,  but  not  to  sliow  negligence. 
Beverley  v.  Boston  El.  R.  Co.  [Mass.]  80  N. 
E.  507.  Evidence  that  same  conductor  had 
accepted  transfers,  althougli  change  was 
not  made  at  point  named  tlierein,  is  not  ad- 
missible to  show^  w^aiver  of  rule  requiring 
their  rejection.  Shortsleeves  v.  Capital 
Trac.  Co.,   28  App.  D.  C.   365. 

Inspections  and  measurements:  Where 
passenger  was  ejected  for  interfering  with 
controller,  inspection  of  a  car  and  controller 
by  jury  is  pei'missible  to  aid  in  deterinining 
whether  interference  was  intentional,  there 
being  evidence  that  all  cars  are  alike. 
Dobbins  v.  Little  Rock  R.  &  Elec.  Co., 
79  Ark.  85.  95  S.  W.  794.  Evidence  of  meas- 
urements of  distance  from  car  step  to  plat- 
form is  inadmissible  witliout  proof  that  they 
were  on  car  from  which  plaintiff  fell  or  that 
cars  are  supplied  with  steps  of  uniform 
height.  Louisville  &  N.  R.  Co.  v.  Mount 
[Ky.]  101  S.  W.  1182.  Result  of  experiment 
to  ascertain  how  far  open  switch  could  be 
seen  from  approacliing  car  is  admissible 
though  made  after  accident  where  conditions 
remain  same.  Elgin,  Aurora  &  So.  Trac. 
Co.    V.    Wilson,    120    111.    App.    371. 

Evidence  admissible  ou  particular  is.sues: 
In  action  for  injuries  received  while  alight- 
ing from  freight  train  to  answer  call  of  na- 
ture, absence  of  water  closet  may  be  con- 
sidered in  determining  wliether  carrier 
siiould  anticipate  such  action,  and  hence 
give  warning  wlien  train  stopped  at  danger- 
out  place.  International,  etc.,  R.  Co.  v. 
Cruseturner  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
987,  98  S.  W.  423.  As  may  also  fact  that 
brakeman  alighted  for  same  purpose  shortly 
before.  Id.  In  action  for  insulting  conduct 
of  conductor,  presence  of  other  passengers 
may  be  shown.  San  Antonio  Trac.  Co.  v. 
Lambkin  [Tex.  Civ.  App.]  99  S.  AV.  574.  Evi- 
dence that  plaintiff  went  to  front  door  to 
alight,  but  found  it  locked,  is  admissible  to 
show  due  diligence.  International,  etc.,  R. 
Co.  V.  Hugen.  [Tex.  Civ.  App.]  100  S.  W. 
1000.  In  action  for  insult  offered  by  conduc- 
tor, evidence  that  plaintiff  reported  conduct 
to  defendants  as  soon  as  she  arrived  home 
is  admissible  to  show  that  she  felt  aggrieved 
(San  Antonio  Trac.  Co.  v.  Davis  [Tex.  Civ. 
App.]  101  S.  W.  554),  and  it  is  not  necessary 
to  plead  same  (Id.).  Where  party  assaulting 
passenger  claimed  to  be  special  agent  of 
carrier,  evidence  showing  tliat  one  leading 
him  from  car  was  detective  for  defendant 
is  admissible.  Norfolk  &  W.  R.  Co.  v.  Birch- 
field,  105  Va.  809,  54  S.  E.  879.  In  action  for 
wantonly  starting  car  before  plaintiff  had 
reasonable  time  to  board,  leaving  her  be- 
liind  after  some  of  her  children  were  aboard 
•  vidence  that  conductor  thereafter  stated 
'hat  he  did  not  have  time  to  stop  to  let 
)laintiff  on  or  to  let  children  off,  but  finallx- 
did     let     latter    off,     is    admissible     to    show 
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■wantonness.  Birmingham  R.  Light  &  Power 
Co.  V.  Wise  [Ala.]  42  So.  821.  Length  of 
lime  of  stop  is  competent  evidence  on  issue 
as  to  whether  passenger  was  given  reason- 
able time  to  alight.  Central  of  Georgia  R. 
Co.  V.  McNab  [Ala.]  43  So.  222.  ^What  pas- 
senger alighting  had  time  to  do  before  re- 
entering is  admissible  to  show  length  of  stop 
(Id.),  but  not  details  of  conversation  while 
off  (Id.).  In  action  for  Injuries  from  being 
crowded  off  station  platform,  evidence  as  to 
means  of  controlling  entrance  to  platform  is 
admissible.  Beverley  v.  Boston  El.  R.  Co. 
[Mass.]  SO  N.  E.  507.  Evidence  of  expendi- 
ture necessary  to  remedy  defect  is  admissible 
as  bearing  upon  negligence  in  not  repairing. 
Haskell  v.  Manchester  St.  R.  Co.,  73  N.  H. 
587,  64  A.  186.  In  determining  negligence  of 
plaintiff  who  was  riding  on  foot  boards,  in- 
quiry should  not  be  limited  to  his  action  at 
nrecise  moment  of  accident.  Chicago  City 
R.  Co.  V.  Schaefer,  121  111.  App.  334.  Where 
fact  whether  car  stopped  for  plaintiff  who 
attempted  to  board  at  point  other  than  that 
marked,  is  in  issue  evidence  that  cars 
stopped  at  points  other  than  those  desig- 
nated is  admissible.  Lexington  R.  Co.  v. 
Herring,  29  Ky.  L.  R.  794,  96  S.  W.  558. 
Where  carrier  sold  ticket  defective  on  its 
face,  testimony  that  defendant's  conductor 
told  plaintiff  that  ticket  was  void  is  admis- 
sible to  show  recklessness  and  disregard  of 
plaintiff's  rights.  Bussey  v.  Charleston,  etc., 
R.  Co.,  75  S.  C.  116,  55  S.  E.  163.  Letter  writ- 
ten by  agent  of  nonresident  owner  of  office 
building  that  elevator  was  out  of  order,  and 
that  third  person  had  stated  that  whole 
machine  ought  to  be  built  over,  is  admissible 
to  show  notice.  Ferguson  v.  Truax  [Wis.] 
110  N.  W.  395.  Where  plaintiff  claims  that 
she  was  willfully  pushed  or  kicked  off  car, 
while  defendant  contends  that  she  volunta- 
rily stepped  off  after  car  started,  testimony 
tliat  on  street  where  injury  occurred  there 
was  place  where  cars  stopped  at  a  crossing 
is  admissible.  Savannah  Elec.  Co.  v.  Mc- 
Elvey,  126  Ga.  491,  55  S.  E.  192.  Evidence 
that  distance  from  step  of  car  to  platform  at 
place  of  accident  was  greater  than  at  other 
stations  is  not  admissible  as  proving  dis- 
tance necessarily  dangerous.  Louisville  & 
N.  R.  Co.  V.  Mount  [Ky.]  101  S.  W.  1182. 
Where  plaintiff  claims  that  car  stopped  to 
receive  her  at  place  other  than  that  marked 
as  stopping  place  which  was  disputed,  evi- 
dence of  propriety  and  necessity  of  stopping 
at  regular  places  is  inadmissible.  Lexington 
R  Co.  V.  Herring,  29  Ky.  L.  R.  794,  96  S.  W. 
558.  In  action  for  insulting  manner  in 
which  conductor  placed  sign  in  front  of 
plaintiff  and  companion,  which  had  been 
jestingly  removed  by  latter  defendant  held 
not  harmed  by  exclusion  of  question  as  to 
whether  affair  would  have  happened  if  com- 
panion had  not  moved  sign.  San  Antonio 
Trac.  Co.  v.  Davis  [Tex.  Civ.  App.]  101  S.  W. 
554.  Not  error  to  refuse  to  allow  motorman 
to  state  whether  there  vsrere  other  passengers 
on  car  where  if  answered  in  negative  it  would 
contradict  plaintiff  on  immaterial  matter  and 
if  in  affirmative  it  would  have  corroborated 
her.  Birmingham  R.  Light  &  Power  Co.  v. 
Moore  [Ala.]  43  So.  841.  Where  conductor 
may  remove  passenger  for  using  obscene 
language,  whether  offensive  or  not,  and  was 
present  and  witnessed  plaintiff's  conduct, 
evidence  of  requests  of  passengers  tliat 
plaintiff  be  removed  is  inadmissible.  Nash- 
ville,  etc.,   R.   Co.  V.  Moore    [Ala.]    41   So.    984. 
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Cr.  Code  1896,  §  4345,  providing  that  on  trial 
for  assault,  etc.,  defendant  may  give  evi- 
dence of  abusive  language  of  person  as- 
saulted, has  no  application  to  action  for 
ejectment.  Id.  In  action  for  injuries  re- 
ceived while  aligliting,  evidence  of  crowded 
condition  of  platform  at  another  point  is  in- 
admissible. Central  of  Georgia  R.  Co.  v.  Mc- 
Nab [Ala.]  43  So.  222.  Where  negligence 
charged  consisted  of  maintaining  too  small 
station  platform,  propriety  of  considering 
desire  of  public  for  rapid  transportation  in 
determining  plan  of  operation  is  immaterial. 
Beverley  v.  Boston  El.  R.  Co.  [Mass.]  80  N. 
E.  507.  In  action  based  on  negligence  of 
carrier  in  failing  to  assist  passenger  in 
alighting  from  "closed  car,"  evidence  that  it 
would  be  impossible  to  assist  all  passengers 
alighting  from  "open  car"  is  inadmissible. 
San  Antonio  Trac.  Co.  v.  Flory  [Tex.  Civ. 
App.]  100  S.  W.  200.  Held  not  error  to  ex- 
clude testimony  of  conductor  as  to  words  on 
sign  usually  found  on  coaches  admonishing 
passengers  against  standing  on  platform 
where  he  testified  that  he  did  not  know 
whether  such  sign  was  on  car  in  question 
or  whether  it  was  on  all  cars.  Atlantic  Coast 
Line  R.  Co.  v.  Crosby  [Fla.]  43  So.  318.  Tes- 
timony of  plaintiff  that  he  had  never  trans- 
ferred at  any  other  point  is  inadmissible 
to  prove  custom  to  accept  transfers  at  such 
point.  Shortsleeves  v.  Capital  Trac.  Co.  28 
App.  D.  C.  365. 

Evidence  admissible  under  particular  al- 
le^ntions:  Under  allegation  of  negligence  for 
failing  to  provide  safe  means  of  alighting,  it 
being  dark  and  steps  of  car  at  dangerous  dis- 
tance from  platform,  plaintiff  may  prove  ab- 
sence of  light  and  of  any  appliance  trainmen 
were  accustomed  to  provide.  Louisville  &  N. 
R.  Co.  V.  Mount  [Ky.]  101  S.  W.  1182.  Alle- 
gations that  conductor  threatened  to  put 
plaintiff's  wife  off  unless  she  paid  fare  for 
child,  that  upon  refusal  he  became  violent 
and  abusive,  held  sufficient  to  admit  proof 
that  conductor  brought  into  car  one  pur- 
porting to  be  officer  who  advised  her  to  pay, 
since  his  acts  and  statements  must  be  treated 
as  that  of  conductor.  St.  Louis  S.  W.  R.  Co. 
V.  Granger  [Tex.  Civ.  App.]  100  S.  W.  987. 
Where  petition  alleged  that  certain  conver- 
sation took  place  between  plaintiff  and  con- 
ductor, proof  of  such  conversation  between 
conductor  and  another  is  inadmissible.  San 
Antonio  Trac.  Co.  v.  Lambkin  [Tex.  Civ. 
App.]  99  S.  "W.  574.  Where  no  foundation  has 
been  laid  therefor  in  pleadings  or  evidence, 
it  is  error  to  admit  evidence  of  comparative 
equipment  of  trains  on  branch  line,  where 
injury  occurred,  and  on  main  line.  Atlantic 
Coast  Line  R.  Co.  v.  Crosby  [Fla.]  43  So. 
318. 

Rebuttal  and  cross-examination:  Where 
defendant  introduces  evidence  of  custom  to 
announce  station  after  stop  at  switch,  plaint- 
iff may  introduce  evidence  of  contrary  cus- 
tom prevailing  five  or  six  months  prior  to 
accident  in  rebuttal.  Kans.ys  City  So.  R.  Co. 
V.  Belknap,  80  Ark.  587,  98  S.  W.  366.  Where 
witness  has  testified  to  habit  and  custom  of 
engineer  in  making  couplings,  he  may  be 
asked  on  cross-examination  whether  con- 
ductor is  in  habit  of  making  couplings 
with  unusual  violence.  Atlantic  Coast  Line 
R.  Co.  v.  Crosby  [Fla.]  43  So.  318.  Plaintiff 
may  be  cross-examined  as  to  delay  in  bring- 
ing suit  as  bearing  upon  bona  fides  of 
claim  that  illness  was  caused  by  defendant's 
negligence.      Atlantic    Coast    Line    R.    Co.    v. 
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Powen,  127  Ga.  805,  56  S.  E.  1006.  Where 
evidence  of  statement  of  plaintiff  that  she 
was  injured  while  alighting  from  moving  car 
was  introduced,  testimony  of  one  who  was 
present  that  he  did  not  hear  such  statement, 
but  she  said  that  she  was  "attempting  to 
get  off  car  when  it  started  again,"  is  admis- 
sible in  rebuttal.  South  Covington,  etc.,  R. 
Co.  V.  Core,  29  Ky.  L.  R.  S36,  96  S.  W.  562. 
Where  defendant  had  introduced  evidence 
that  plaintiff  was  on  car  again  next  day, 
question  as  to  how  long  after  that  occasion 
before  she  left  home  again  is  not  rebuttal. 
Cutcliff  V.  Birmingham  R.,  Light  &  Power  Co. 
[Ala.]    41   So.   873. 

Irresponsive  answers:  Answer  "heavy 
trains  like  that  always  start  slowly"  to 
question  "How  did  the  car  start  with  refer- 
ence as  to  how  it  should  be  started,"  held  not 
responsive.  Birmingham  R.,  Light  &  Power 
Co.  v.  King   [Ala.]   42  So.  612. 

43.  See   7   C.   L.    595. 

44.  Evidence  held  sufficient  to  mhowt 
That  plaintiff  was  negligently  or  intention- 
ally pushed  from  car  by  conductor.  Foley  v. 
West  End  St.  R.  Co.  [Mass.]  81  N.  E.  189. 
That  unnecessary  force  was  used  in  ejecting 
plaintiff.  Chicago  Union  Trac.  Co.  v. 
Brethauer,  125  111.  App.  204.  That  cause  of 
collision  was  high  rate  of  speed.  Chicago 
City  R.  Co.  v.  Pural,  224  111.  324,  79  N.  E.  686. 
That  plaintiff  was  aggressor  in  fight  with 
conductor.  Reed  v.  New  York,  etc.,  R.  Co., 
116  App.  Div.  709.  102  N.  Y.  S.  19.  That 
door  to  mail  car  was  so  defective  as  to  be 
uncloseable.  Decker  v.  Chicago,  etc.,  R.  Co. 
[Minn.]  112  N.  W.  901.  That  plaintiff  was 
thrown  by  starting  of  car  while  he  was 
alighting,  rather  than  that  he  attempted  to 
alight  from  moving  car.  Tauger  v.  New 
York  City  R.  Co.,  104  N.  Y.  S.  681.  That 
plaintiff  was  passenger  though  he  inadver- 
tently stated  on  cross-examination  that  he 
did  not  intend  to  take  car.  Chicago  Union 
Trac.  Co.  V.  Lowenrosen,  125  111.  App.  194. 
That  station  was  not  announced.  Atchison, 
etc.,  R.  Co.  V.  Calhoun,  18  Okl.  75,  89  P.  207. 
That  catch  holding  car  door  open  was  of 
latest  pattern  and  in  good  repair,  and  that 
train  was  not  running  at  negligent  speed. 
Goss  V.  Northern  Pac.  R.  Co,  [Or.]  87  P.  149. 
Negligent  impact  while  making  up  freight 
train.  Oxendine  v.  Louisiana  R.  &  Nav.  Co. 
[La.]  4"  So.  1003.  That  track  was  defective. 
Galveston,  etc.,  R.  Co.  v.  Patillo  [Tex.  Civ. 
App.]  I'll  S-  W.  4'92  That  coupler  was 
broken  by  negligent  application  of  steam  in 
locomotives  drawing  train.  Galveston,  etc., 
R.  Co.  V.  Young  [Tex.  Civ.  App.]  100  S.  W. 
993.  That  plaintiff  was  thrown  by  premature 
starting  of  car.  Kupke  v.  St.  Louis  Transit 
Co.,  122  Mo.  App.  355,  99  S.  W.  472;  Graham  v. 
New  York  City  R.  Co.,  104  N.  Y.  S.  869.  That 
plaintiff  contracted  smallpox  from  ticket 
agent.  Missouri,  etc.,  R.  Co.  by  Raney  [Tex.] 
Civ.  App.]  99  S.  W.  989.  That  vestibule  was 
sufficiently  lighted.  St.  Louis,  etc.,  R.  Co.  v. 
Oleson  [Ark.]  99  S.  "W.  385.  That  fall  was 
caused  by  plaintiff's  heel  catching  on  metal 
projecting  from  step.  Rattan  v.  Central 
Elec.  R.  Co.,  120  Mo.  App.  270,  96  S.  W.  735. 
Negligence  in  suddenly  moving  train  while 
plaintiff  was  alighting,  although  evidence 
was  conllicting  as  to  jerk  and  as  to  whether 


plaintiff  was   injured  while  alighting  or  fell 
from  train  at  another  point.     Louisville  &  N. 
R.  Co.   v.   Deason,  29  Ky.  L.  R.   1259,   96  S.  W. 
1115.     That  plaintiff's  illness  was  due   to   de- 
fendant's negligence  in  having  station  closed, 
compelling  her  to  remain  out  in  cold,  and  in 
having    it    improperly    heated   after    she    was 
admitted.     International,  etc.,  R.  Co.  v.  John- 
son  [Tex.  Civ.  App.]    15  Tex.  Ct.  Rep.  982,   95 
S.    W.    595.      That    car    started    with    sudden 
jerk    while    plaintiff    was    alighting.      Louis- 
ville  R.   Co.   v.   Worley    [Ky.]    101    S.   W.   926. 
That  plaintiff  left  car  while   it  was  moving, 
authorizing      nonsuit.     Dockman      v.      North 
Jersey  St.  R.  Co.   [N.  J.  Law]  66  A.  961.     That 
car  was  run  at  negligent  rate  of  speed.     Du- 
puis  v.    Saginaw   "Valley   Trac.   Co.,    146   Mich. 
151,  13  Det.  Leg.  N.  767,   109  N.  W.   413;  Gal- 
veston, etc.,  R.  Co.  V.  Patillo  [Tex.  Civ.  App.] 
101    S.    W.    492.      Negligent    starting    of    car. 
Evansville  Elec.   R.   Co.  v.  Lerch    [Ind.  App.] 
81  N.   E.   225;   Zampelli   v.   New  York  City   R. 
Co.,  105  N.  Y.  S.  109;  Klein  v.  Interurban  St. 
R.   Co.,    105   N.   Y.    S.    95.     That   train   did   not 
stop   more   than   minute   to   allow   passengers 
to   alight.     Atchison,   etc.,   R.   Co.   v.   Calhoun, 
18  Okl.  75,  89  P.  207.     That  break  in  airbrake 
was   caused   by  collision,   and   was   not   cause 
of    collision.      Hunt    v.    Metropolitan    St.    R. 
Co.    [Mo.   App.]    103   S.   W.    1088.      Verdict   for 
defendant    held    against    weight    of    evidence. 
Id.     To  warrant  finding  of  negligence  in  that 
some   person   started   elevator   while  plaintiff 
was    alighting.       Moerman    v.     Clark-Rutka- 
Weaver    Co.,    145    Mich.    540,    108    N.    W.    988. 
In  action  for  refusing  transfer  not  brought 
for  two  years,  evidence  held  so  incredible  as 
to    plaintiff's    route   as   to    authorize    directed 
verdict  for  defendant.     Gruber  v.   New  York 
City  R.  Co.,   103  N.  Y.   S.   216.     Evidence  that 
while    train    was    running   at    "extra    rate    of 
speed"   it   suddenly   stopped   within   few   feet, 
throwing     plaintiff,     and     that     coach     upon 
which  plaintiff  was  riding  was  switched  out, 
held    to    authorize    inference    of    negligence. 
Magee   v.   New   York,   etc.,   R.    Co.    [Mass.]    80 
N.    E.     689.       Plaintiff's    testimony    held    not 
admission  that  he  was  directed  by  conductor 
to  wait  until  caboose  pulled  up  before  board- 
ing, but  open  to  construction  that  conductor 
offered    as    favor    to    pull    up.     Miller    v.    At- 
lanta &  C.  Air  Line  R.  Co.,   143  N.   C.   115,   55 
S.  E.  439.     Testimony  of  plaintiff  and  another 
that  car   had   stopped   and   started  while   she 
was  alighting,  held  to  support  verdict  in  her 
favor    though    several    witnesses    testified    to 
contrary.     Louisville  R.  Co.  v.  Bohon,  30  Ky. 
862,  99  S.  "W.  915.     Derailment,  together  with 
proof  of  condition  of  track  from  dripping  of 
water     thereon      from      tank     and      freezing 
thereof,  held  to  sustain  finding  of  negligence 
in   maintaining  unsafe   track  or  in   operation 
of  train.     Mefford  v.  Missouri,  K.  &  T.  R.  Co., 
121  Mo.  App.  647,  97  S.  W.  602.     Testimony  of 
plaintiff,     together     with     circumstances     o£ 
case,    held    to    support    finding    that    plaintiff 
alighted    at    wrong    place,    relying    on    assur- 
ances   of    conductor,    although    testimony    of 
several   tended    to   show   voluntary   alighting 
at  own  risk.     Tennessee  Cent.  R.  Co.  v.  Brash- 
er's  Guardian,  29  Ky.  L.  R.  1277,  97  S.  W.  349. 
Evidence    lield    Insufficient:    To    show    that 
plaintiff    was    throAvn    from    car    by    sudden 
jerk.     Cicero  &  Proviso  St.  R.  Co.  v.  Hughes, 
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125  in.  App.  186.     To  show  unnecessary  force 
in  ejecting-  decedent.     Chicago  &  A.  R.  Co.  v. 
INIeyer,  127  lU.  App.   314.     To  show  that  place 
of    alig-hting    was    unsafe.      Id.      To    sustain 
plaintiffs  theory  that  car  struck  wagon  and 
turned  it  completely  around  so  that  rear  end 
hit  plaintiff  who  was  near  rear  of  car.     Hoi- 
lingsworth  v.  Skelding,  142  N.  C.  246,  55  S,  E. 
212.      To    show    that    gate,    opening   of   which 
threw  passenger  to  street,  was  unlatched  by 
him.      Spurlock    v.    Shreveport    Trac.    Co.    118 
La.    1,    42    So.    575.      To    show    that    motorman 
or  gripman  was  not  at  post  of  duty.     Roscoe 
V.   Metropolitan    St.    R.    Co.,    202    Mo.    576,    101 
S.  TV.  32.     Proof  of  jerk  in  moving  car  suffi- 
cient to  throw  off  one  who  was  standing  on 
running    board    and    reaching    for    package, 
held  insufficient  to  show  negligence.     Sander- 
son V.  Boston  El.  R.  Co.   [Mass.]   SO  N.  E.  515. 
Fact   that    plaintiff's    dress   caught    so    firmly 
as    to    throw    her    held    insufficient    to    show 
negligence.      Thomas    v.    Boston    EI.    R.,    193 
Mass.  438,  79  N.  E.  749.     Testimony  of  plaint- 
iff as  opposed  to  all  other  witnesses  held  in- 
sufficient   to    show    sudden    starting    of    car. 
Randall  v.  Providence  &  D.  R.  Co.    [R.  I.]    67 
A.    419.      Testimony    of    plaintiff    and    friend 
tliat  car  upon  bumper  of  which  plaintiff  was 
riding    moved    backward     and    crushed    him 
against    express    wagon    held    not    to    sustain 
finding   to    that    effect    as    against    testimony 
that    car    did    not    move,    coupled    with    fact 
that    it   had    come    to    stop    on    level    because 
of    lack    of    power.      Feldstein    v.    New    York 
City    R.    Co.,    103    N.    Y.    S.    219.      Evidence    of 
plaintiff  that  car  suddenly  started  with  jerk 
after    slowing    down    for    him    to    alight    as 
against    testimony    of    three    witnesses,    held 
insufficient    to    support    verdict    in    his    favor. 
Sacco  v.  New  Orleans  R.  &  Light  Co.,  117  La. 
651,    42    So.    198.      Testimony   of  plaintiff   that 
as   he   was    in    act    of   stepping   to    rear  plat- 
form    car     suddenly     started     and     he     was 
"rushed"    out   on    platform    and    from   car   by 
momentUTP     held    so    improbable    from    con- 
struction   of    car    as    to    require    reversal    of 
favorable  verdict.     Berkley  St.  R.  Co.  v.  Simp-- 
son  [V't.]  56  S.  E.  331.     Testimony  of  plaintiff 
and    disinterested    witness    as    to    assault    by 
conductor,   as  against  no  evidence  on   behalf 
of  defendant  except  proof  of  no  record,   held 
to   require   reversal  of  judgment   for  defend- 
ant. /    Neid^nberg   v.    Dry    Dock,    etc.,    R.    Co., 
105  N.  Y.  S.  105.     Not  negligent  as  matter  of 
law  in  not  ringing  gong  though  such  ringing 
would    have    prevented    collision.      Strong    v. 
Burlington  Trac.  Co.    [Vt.]    66   A.  786. 

Evidence  held  for  jury:  Negligent  starting 
of  train.  Hall  v.  Northern  Pac.  R.  Co.  [N. 
D.]  Ill  N.  W.  609.  Sudden  jerk  while  pas- 
senger was  alighting.  Louisville  &  N.  R.  Co. 
V.  Deason,  29  Ky.  L.  R.  1259.  96  S.  W.  1115. 
Unusual  and  violent  stop.  Houston  &  T.  C. 
R.  Co.  V.  Johnson  [Tex.  Civ.  App.]  103  S.  W. 
•'39.  Forcible  ejectment.  Chicago  Union 
Trac.  Co.  V.  Brethauer,  223  111.  521,  79  N.  E. 
287.  Identity  of  uniformed  person  as  em- 
plove  San  Antonio  &  A.  P.  R.  Co.  v.  Trigo 
[Tex.  Civ.  App.]  101  S.  W.  254.  Whether 
plaintiff's  fall  was  caused  by  moving  of 
footstool.  St.  Louis  S.  W.  R.  Co.  v.  John- 
son [Tex.]  17  Tex.  Ct.  Rep.  167,  97  S.  W.  1039. 
Question  whether  passenger  on  platform 
who  was  facing  car  in  front  could  be  thrown 


off  by  sudden   stop.     Houston,   etc.,  R.   Co.   v. 
Johnson     [Tex.     Civ.     App.]     103     S.    "W.     239. 
Proximate  cause  of  plaintiff's  physical  condi- 
tion.     Chicago   Union    Trac.    Co.    v.    May,    125 
111.    App.    144.      Negligence    of    motorman    in 
colliding  with   wagon   crossing   traefts   "mid- 
block."      Strong  V.  Burlington  Trac.  Co.   [Vt.] 
66  A.  7S6.      Whether  plaintiff  who  was  carried 
beyond   destination   was   carried   to   car   barn 
as  alleged.     Plenderson  v.  Metropolitan  St.  R. 
Co.,  123  Mo.  App.  666,  100  S.  W.   1111.      Negli- 
gence in  running  too  close  to  car  in  front  at 
unusual    speed,    resulting    in    collision    with 
wagon  which  attempted  to  cross  behind  front 
car.     Strong  v.  Burlington  Trac.  Co.   [Vt.]    66 
A.    786.      Negligence    in    attempting    to    pass 
wagon    standing    beside    tracks.     Brower    v. 
Public  Service  Corp.    [N.  J.  Law.]   64  A.   1052. 
Testimony    of    plaintiff    and    daughter    that 
car  started  before  she  had  reasonable  oppor- 
tunity to  be  seated,  and  that  jerk  threw  her 
down.     White  v.  Columbia  &  M.  Elec.  R.  Co., 
215  Pa.  462,  64  A.  676.     Negligence  of  passen- 
ger ejected  at  flag  station  on  stormy  night  in 
attempting    to    follow    track    back    to    next 
station  instead  of  seeking  other  roads.       Fil- 
burg  V.   Northern   Cent.   R.    Co.,   217    Pa.    618, 
66    A.    846.      Negligence    in    maintaining    too 
small    station    platform,    and    whether    guard 
who     was     not     present     should     have     been. 
Beverley  V.  Boston  El.  R.  Co.  [Mass.]  SO  N.  E. 
507.       Negligence    in    ejecting    passenger    at 
flag  station  on  stormy  night  where  no  shelter 
was    obtainable.      Tilburg   v.    Northern    Cent. 
R.  Co.,  217  Pa.  618,  66  A.  846.      Plaintiff's  posi- 
tive evidence  that  she  was  thrown  from  seat 
to    floor  and   injured    by   sudden    stopping   of 
car   as    against   negative    testimony   of    other 
passengers    that    they    did    not    see    her    fall. 
Bowlin    V.    Union    Pac.    R.    Co.,    125    Mo.    App 
419,   102  S.  W.   631.     Manner  of  injury  by  be- 
ing thrown  against  desk  in  caboose  held  not 
so    incredible    as    to    take    case    from    jury. 
Bussell  V.   Quincy,   etc.,  R.   Co.,   125  Mo.  App. 
441,    102    S.    W.    613.      Evidence    that    sudden 
lurch  of  car  caused  decedent  to  project  arm 
between  guard  bars  on  window,  and  to  be  in- 
jured by  coming  in  contact  willi  passing  car, 
held  not  so   inconsistent  with   physical  facts 
as  to  take  case  from  jury.     Schloemer  v.   St. 
Louis   Transit  Co.,   204  Mo.   99,   102   S.  W.   565. 

45.  See  7  C.  L.   596. 

46.  Instruction  that  reasonable  care  did 
not  require  decedent  to  look  for  trolley  poles 
on  side  next  to  the  running  board  held  er- 
roneous. Indianapolis  Trac.  &  T.  Co.  v. 
Richey   [Ind.  App.]   80  N.  E.   170. 

47.  Under  Const.  Art.  1,  §  20,  where  fact 
that  plaintiff  was  passenger,  that  there  was 
collision,  and  that  plaintiff  was  injured 
therein,  is  not  admitted  nor  proved  by  docu- 
mentary evidence,  entire  question  of  liability 
is  for  jurj'.  New  York,  etc.,  R.  Co.  v.  Calla- 
han [Ind.  App.]  81  N.  E.  670.  Court  should 
not  confine  jury  to  ascertainment  of  few 
facts,  but  leave  question  of  negligence  to 
them'  to  be  determined  from  all  facts  and 
circumstances.  Metropolitan  St.  R.  Co.  v. 
Warren,    74    Kan.    244,    86    P.    131,    89    P.    656. 

48.  Starting  of  train  while  passenger  was 
alighting.  Galveston,  etc.,  R.  Co.  v.  Alberti 
[Tex.  Civ.  App.]  103  S.  W.  6  99.  Where 
plaintiff's  testimony  does  not  show  negligence 
as   matter   of   law,    it   is   error   to    instruct   to 
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ter  of  liiw,  ^vliicli  exists  onl)^  when  a  single  inference  can  be  drawn  from  the  undis- 
puted facts  by  reasonable  minds.  The  reasonableness  of  a  rule  ^"  or  of  the  time 
allowed  for  the  doing  of  an  act,^^  is  usually  for  the  jury  as  are  all  questions 
of  fact  dependent  upon  conflicting  evidence.^^ 

Instructions  ^^  must  conform  to  the  issues  made  by  the  pleadings/*  be  based 
upon  the  evidence,^^  and  must  not  ignore  any  issue  raised  thereby.^®     Requested 


find  for  plaintiff  if  jury  believe  his  testi- 
mony. Johnston  v.  New  York  City  R.  Co., 
104    N.    Y.    S.    1039. 

49.  Evidence  held  to  show  as  matter  of 
law  that  defendant's  servants  were  not  neg-- 
lig-ent  in  running  street  car  onto  tracks 
ahead  of  approacliing  train,  resulting  in  col- 
lision. Bartholomaus  v.  Milwaukee  Elec.  R. 
&  Light  Co.,   129  Wis.  3SS,  109  N.  W.   143. 

no.  Denominational  limit  by  street  car 
company  on  currency  which  will  be  accepted 
and  changed  in  payment  of  fare.  Knoxville 
Trac.  Co.  v.  Wilkerson    [Tenn.]    99  S.  W.   992. 

51.  To  produce  ticket  or  pay  fare,  es- 
pecially where  evidence  is  conflicting.  Sea- 
board Air  Line  R.'Co.  v.  Scarborough  [Fla.] 
42   So.   706. 

52.  Speed.  Partelow  v.  Newton  &  B.  St. 
R.  Co.  [Mass.]  81  N.  E.  894.  As  to  necessity 
of  stopping  freight  train  on  trestle,  and 
therefore  whether  risk  of  alighting  thereat 
was  incident  to  mode  of  travel.  Interna- 
tional, etc.,  R.  Co.  V.  Cruseturner  [Tex.  Civ. 
App.]   16  Tex.  Ct.  Rep.   987,  98  S.  W.   423. 

r,3.     See  7  C.  L.  597. 

54  Issues  not  rai.sed:  Paramount  right  of 
street  ca,.c  company  to  clear  track.  Chicago 
City  R.  Co.  V.  Schaefer,  121  111.  App.  334. 
Contributory  negligence  on  grounds  not  al- 
leged.   Louisville  &  N.  R.  Co.  v.  Mulder  [Ala.] 

42  So.  742.  Negligence  on  ground  not  raised. 
Alabama  City  G.  &  A.  R.  Co.  v.  Bates   [Ala.] 

43  So.  98.  Existence  of  relation  of  passen- 
ger and  carrier.  Little  Rock  R.  &  Elec.  Co. 
V.  Dobbins,  78  Ark.  553,  95  S.  W.  788.  Er- 
roneouusly  submitted  question  of  exposure 
and  discomfort.  Baltimore,  etc.,  R.  Co.  v. 
Sheridan  [Ky.]  101  S.  W.  928.  Where  only 
issue  is  wliether  car  stopped  to  receive 
plaintiff,  not  error  to  refuse  instruction  mak- 
ing right  of  recovery  depend  upon  whether 
employes  knew  plaintiff  was  boarding  when 
they  started  car.  Lexington  R.  Co.  v.  Her- 
ring, 29  Ky.  L.  R.  794,  96  S.  W.  568.  Instruc- 
tion justifying  assault  by  motorman  to  pro- 
tect conductor  from  imminent  danger  held 
not  applicable  in  action  for  injury  received 
during  panic  created  by  altercation  between 
conductor  and  negro.  Louisville  &  E.  R.  Co. 
V.  Vincent,  29  Ky.  L.  R.  1049,  96  S.  W.  898. 
Where  plaintiff  based  his  right  of  recovery 
upon  ticket  as  it  was,  instruction  that  de- 
fendant was  liable  for  misdescription  therein 
is  erroneous.  Pierson  v.  Illinois  Cent.  R.  Co. 
[Mich.]  112  N.  W.  823.  Discretion  of  plaintiff 
to  render  her  liable  for  contributory  negli- 
gence. Birmingham  R.  Light  &  Power  Co.  v. 
Moore    [Ala.]    43   So.   841. 

Held  proper:  Evidence  and  pleadings  held 
to  authorize  instruction  as  to  negligence  in 
failing  to  assist  plaintiff  to  alight.  St.  Louis 
S.  W.  R.  Co.  V.  Kennedy  [Tex.  Civ.  App.] 
96  S.  W.  653.  Instruction,  considered  wltli 
entire  charge,  held  not  to  submit  negli- 
gence in  not  calling  station.  Ford  v.  South- 
ern R.  Co.,  75  S.  C.  286,  55  S.  E.  448.  Instruc- 
tion as  to  liability  for  starting  car  before 
plaintiff  had  reasonable  time  to  alight  is  not 


erroneous  though  adjective  "reasonable"  was 
omitted  from  averment  of  petition  relating 
to  time  given  plaintiff  to  alight.  Green  v. 
Metropolitan  St.  R.  Co.,  122  Mo.  App.  647, 
99   S.  'V^'.  2S. 

.55,  Issues  not  raised:  Last  clear  chance 
doctrine.  Newport  News  &  O.  P.  R.  &  Elec. 
Co.  V.  McCormick,  [Va.]  56  S.  E.  281.  At- 
tempt to  aliglit  from  moving  train.  Boesen 
V.  Omaha  St.  R.  Co.  [Neb.]  112  N.  W.  614. 
Negligent  delay  in  alighting.  Hodges  v. 
Southern  Pac.  Co..  3  Cal.  App.  307,  86  P.  620. 
Allowance  of  sufficient  opportunity  to  aliglii. 
Savannah  Elec.  Co.  v.  McElvey,  126  Ga.  491, 
55  S.  E.  192.  Consent  of  shipper  tliat  car 
might  be  moved  to  railroad  yards  with  door 
open.  Houston,  etc.,  R.  Co.  v.  Wilkins  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  247,  98  S.  W.  202. 
Where  there  is  no  evidence  of  attempt  to 
ascertain  plaintiff's  presence  in  car,  instruc- 
tion as  to  A^gree  of  care  which  sliould  have 
been  exercised  to  discover  his  presence  is 
improper.  Hardin  v.  Ft.  Worth  &  D.  C.  R. 
Co.  [Tex.  Civ.  App.]  100  S.  W.  995.  Where 
passenger  had  no  means  of  knowing  con- 
dition of  ground,  instruction  that  if  she  could 
liave  learned  of  condition  of  ground  by  due 
diligence  she  cannot  recover  held  properly 
refused.  Texas,  etc.,  R.  Co.  v.  Harrington 
[Tex.  Civ.  App.]  98  S.  W.  653.  Where  undis- 
puted evidence  showed  that  plaintiff  did  not 
intend  to  pay  fare,  instruction  as  to  rights 
if  he  intended  to  pay  fare  is  abstract.  Lit- 
tle Rock  R.  &  Elec.  Co.  v.  Goerner,  80  Ark. 
158,    95    S.   W.    1007. 

Evidence  held  to  authorize  instructions 
on:  Unusual  sway  and  jerk.  Coffey  v. 
Omaha,  etc.,  R.  Co.  [Neb.]  112  N.  T\^  589. 
Shipper's  duty  to  load  and  tie  hovse.  Hous- 
ton, etc.,  R.  Co.  v.  Wilkins  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  247,  98  S.  W.  202.  Agree- 
ment of  defendant's  employe  to  aid  plaintiff 
in  holding  horse.  Id.  Evidence  that  car 
was  moving  from  two  to  four  miles  per 
hour  held  to  authorize  instruction  using 
word  "slowly"  moving  train.  Ghio  v.  Met- 
ropolitan St.  R.  Co.,  125  Mo.  App-.  710,  103  S. 
W.  142.  Evidence  that  servant  threatened 
plaintiff  with  controller  handle,  and  that 
plaintiff  was  forcibly  removed  to  back  plat- 
form, held  to  justify  instruction  on  liability 
for  threatening  and  putting  plaintiff  in  peril 
of  life  and  compelling  him  to  leave  ca.r. 
Carmody  v.  St.  Louis  Transit  Co.,  122  Mo. 
App.  338,  99  S.  W.  495.  Positive  testimony 
that  train  suddenly  jerked  held  to  authorize 
instruction  in  respect  thereto  though  it  was 
flatly  contradicted  and  manner  of  coupling 
tended  to  show  that  it  was  impossible. 
I^.ond  V.  Chicago,  etc.,  R.  Co.,  122  Mo.  App. 
207,  99  S.  W.  30,  Where,  in  action  based  on 
failure  to  warn  plaintiff  against  alighting  at 
dangerous  place,  evidence  showed  that  con- 
ductor and  brakeman  were  about  caboose 
use  of  word  "employes"  instead  of  "em- 
ploye" in  instruction  lield  proper.  Interna- 
tional, etc.,  R.  Co.  V.  Cruseturner  [Tex.  Civ. 
App.]     16    Tex.    Ct.    Rep.    987,    98    S.    W.    423 
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instructions   on   issues   properly   raised   should   be   given.°'     They   should   not   he 
niisleading,^8  inconsistent/"  argumentative,"*^  or  on  the  weight  of  the  evidence/'^ 


"^'here,  in  action  for  neg-lig-ence  in  failing  to 
provide  stepbox  and  in  jerking  plaintiff  from 
car  in  rude  manner,  evidence  was  confined  to 
latter  negligence  exclusively,  instruction 
rendering  carrier  liable  for  failing  to  provide 
"safe  means"  for  passengers  to  aligiit  helc. 
not  to  submit  negligence  in  not  providing 
stepbox.  Texas  &  P.  R.  Co.  v.  Beezley  [Tex. 
Civ.  App.]   101  S.  W.  1051. 

56.  Issues  ignored:  Contributory  negli- 
gence. Savannali  Elec.  Co.  v.  Mullikin,  126 
Ga.  722,  55  S.  E.  945;  Alabama  City,  G.  &  A.  R. 
Co.  w  Bates  [Ala.]  43  So.  98.  Reasonableness 
of  time  to  board,  and  wliether  plaintiff  vv^as 
not  tlirown  by  sudden  jerk.  Choctaw,  etc., 
R.  Co.  V.  Hickey  [Ark.]  99  S.'  W.  839.  In- 
struction which  assumes  that  plaintiff  was  in 
care  of  defendant  if  he  was  passenger  held 
erroneous  where  it  is  contended  that  he  as- 
sume risk  by  refusing  to  leave  perilous  po- 
sition upon  request.  Chicago  City  R.  Co.  v. 
Schaefer,  121  111.  App.  334.  Instruction  bas- 
ing riglit  of  recovery  upon  ■whether  plaintiff 
entered  caboose  before  train  was  made  up 
held  erroneous,  there  being  evidence  tending 
to  render  defendant  liable  notwithstanding. 
Miller  v.  Atlanta  &  C.  Air  Line  R.  Co.,  143 
N.  C.  115,  55  S.  E.  439.  Testimony  of  plaint- 
iff that  he  was  on  steps  wlien  train  suddenly 
started  held  to  render  binding  instruction, 
based  on  negligence  in  boarding  moving 
train,  improper.  Galveston,  etc.,  R.  Co.  v. 
Fink  [Tex.  Civ.  App.]  99  S.  W.  204. 

Issues  held  not  eliminated:  Contributory 
negligence.  Galveston,  etc.,  R.  Co.  v.  Mor- 
rison [Tex.  Civ.  App.]  102  S.  W.  143;  Savan- 
nah Elec.  Co.  v.  Mullikin,  126  Ga.  722,  55 
S.  E.  945.  Contributory  negligence  by  in- 
struction on  premature  starting.  Hurley  v. 
Metropolitan  St.  R.  Co.,  120  Mo.  App.  262,  96 
S.  W.  714.  Instruction  as  to  negligence  in 
riding  on  platform  held  not  to  withdraw 
negligence  in  riding  on  over  crowded  car. 
Baskett  v.  Metropolitan  St.  R.  Co.  123  Mo, 
App.  725,  101  S.  W.  138.  Instruction  to  find 
for  defendant  if  plaintiff  was  injured  in  any 
other  way  than  according  to  his  theory 
sufficiently  submits  defendant's  theory. 
Louisville  &  N.  R.  Co.  v.  Deason  29  Ky.  L.  R. 
1259,  96  S.  W.  1115.  Instructions  held  prop- 
erly refused,  as  withdrawing  an  alleged  act 
of  negligence.  Lake  St.  Elev.  R.  Co.  v.  Craig, 
126  111.  App.  361.  Where  evidence  shows 
that  plaintiff  was  injured  before  she  got  onto 
the  steps,  instruction  authorizing  recovery 
if  car  started  suddenly  before  plaintiff  had 
reasonable  time  to  become  seated  held  n®t 
erroneous  in  not  ignoring  fact  that  there 
mav  have  been  no  seats.  Miller  v.  Metropoli- 
tan St.  R.  Co.,  125  Mo.  App.  414,  102  S.  W.  592. 
Instruction  on  contributory  negligence  held 
proper  where  it  was  pleaded  as  defense  and 
supported  by  evidence.  Louisville  &  N.  R. 
Co.  V.  Mount   [Ky.]    101  S.  W.  1182. 

57.  Erroneously  refused  instruction  on 
contributory  negligence.  Ghio  v.  Metropoli- 
tan St.  R.  Co.,  125  Mo.  App.  710',  103  S.  W.  142. 
Instruction,  on  attempt  to  board  while  car 
was  in  motion,  improperly  refused.  Chicago 
Vnion  Trac.  Co.  v.  Hansen,  125  111.  App.  153. 
AYhere  defendant  pleads  contributory  negli- 
gence, held  entitled  to  specific  instruction 
submitting  such  defense,  notwithstanding 
general    charge    in    respect    thereto.      Dallas 


Consol.    Elec.    St.    R.    Co.    v.   Lasch    [Tex.    Civ. 
App.]    99    S.    W.    729. 

58  Held  not  misleading;:  Using  ■word  "ac- 
cident" in  that  jury  might  infer  that  carrier 
was  not  negligent.  Ramble  v.  San  Antonio,  I 
etc.,  R.  Co.  [Tex.  Civ.  App.]  100  S.  W.  1022. 
General  instruction  as  to  care  owed  passen- 
gers held  not  misleading  in  that  it  held  em- 
ploye to  such  degree  in  advising  plaintiff 
to  jump.  St.  Louis,  etc.,  R.  Co.  v.  Leamons 
[Ark.]  102  S.  W.  363.  Instruction  as  to  neg- 
ligence in  starting  car  before  shipper  had 
fastened  horse  held  not  misleading  as  to 
facts  to  be  considered.  Houston,  etc.,  R.  Co. 
v.  Wilkins  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
247.  98  S.  W.  202.  Where  petition  charges 
failure  to  put  plaintiff  off  at  Nineteenth  and 
Flora  streets,  and  all  evidence  showed  that 
she  was  to  be  put  off  there,  instruction  di- 
recting verdict  if  she  was  not  put  off  at  Nine- 
teenth and  Vine  streets  held  not  misleading,  < 
especially  where  another  instruction  nega- 
tived liability  for  failure  to  put  off  tliere. 
Henderson  v.  Metropolitan  St.  R.  Co.,  23 
Mo.  App.  666,  100  S.  W.  1111.  In  action 
against  railroad  company  and  street  car 
company  for  injury  to  passenger  on  latter, 
instruction  defining  care  owed  by  carrier  to 
passenger  held  not  misleading  as  applying 
to  railroad  company.  Chicago  City  R.  Co. 
V.    Smith,    226    111.    178,    80    N.    E.    716. 

Held  misleafliug:  In  that  jury  might  infer 
that  plaintiff  could  recover  for  injuries  to 
wife,  notwitlistanding  her  contributory  neg- 
ligence. Texas  &  N.  O.  R.  Co.  v.  Harrington 
[Tex.  Civ.  App.]  98  S.  W.  653.  In  action  for 
ejectment  with  unnecessary  force,  instruc- 
tion held  misleading  in  failing  to  state  that 
recovery  could  not  be  had  for  ejectment 
itself.  Louisville  &  N.  R.  Co.  v.  Fowler,  29 
Ky.  L.  R.  905,  96  S.  W.  568.  Instruction  as 
to  negligence  in  alighting  from  moving  car 
held  misleading  in  ignoring  whetlier  carrier's 
negligence  did  not  cause  him  so  to  do.  Hur- 
ley V.  Metropolitan  St.  R.  Co.,  120  Mo.  App. 
262,  96  S.  W.  714.  Instruction  that  passenger 
standing  on  platform  whetlier  train  was 
moving  or  not  assumed  risks  incident  to 
regular  and  orderly  operation  of  train  held 
misleading  where  passenger  ■went  out  onto 
platform  wliile  train  was  waiting  for  another 
train.  Atlantic  Coast  Line  R.  Co.  v.  Crosby 
[Fla.]  43  So.  318.  Instruction  that  opera- 
tives had  right  to  assume  that  train  would 
stop  before  crossing  its  tracks,  as  required 
by  statute,  and  to  act  thereon  unless  cir- 
cumstances would  indicate  that  it  was  not 
going  to  stop,  held  misleading  and  as  ignor- 
ing duty  of  operatives  to  stop  before  cross- 
ing, as  required  by  Code  1896,  §  3441.  Mont- 
Komery  St.  R.  Co.  v.  Lewis   [Ala.]   41  So.  736. 

50.  Held  consistent:  Instruction  that 
though  it  was  more  dangerous  to  ride  in 
oupola  of  caboose  than  on  floor,  yet,  if  man 
ot  ordinary  prudence  would  have  so  ridden 
under  circumstances,  plaintiff  was  not  negli- 
gent, and  instruction  that  if  cupola  was  place 
of  obvious  danger  plaintiff  cannot  recover. 
St.  Louis  S.  W.  R.  Co.  v.  Morgan  [Texl  Civ. 
App.]  16  Tex.  Ct.  Rep.  928,  98  S.  W.  408.  In- 
struction permitting  recovery  if  defendant 
knew,  and  plaintiff  did  not,  of  probability  of 
such  explosion,  and  with  instruction  that 
defendant  Is  not  liable  if  explosion  was  from 
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unknown  cause  and  could  not  have  been 
foreseen.  WiUiamson  v.  St.  Louis  Transit 
Co.,  202  Mo.  345,  100  S.  W.  1072.  Instruction 
relieving  defendant  from  liability  if  explo- 
sion in  controller  box  could  not  have  been 
reasonably  foreseen  or  prevented,  unless  de- 
fendant was  negligent  in  permitting  plaint- 
iff in  close  proximity  thereto,  and  instruction 
to  find  for  defendant  if  plaintiff's  negligence 
contributed  to  his  injury,  and  instruction  au- 
thorizing finding  for  defendant  if  plaintiff 
voluntarily  removed  himself  from  train  inde- 
pendent of  negligence.  International  &  G. 
N.  R.  Co.  v.  Hugen  [Tex.  Civ.  App.]  100  S.  W. 
1000. 

CO.  Instructions  on  negligence  in  alight- 
ing on  side  away  from  depot  and  while  in- 
cumbered with  bundles  held  not  argumenta- 
tive. Raftibie  v.  San  Antonio,  etc.,  R.  Co. 
[Tex.  Civ.  App.]   100  S.  W.  1022. 

61.  On    weight:    Instruction    on    proximate 
4  cause.     Moore    v.    Northern    Texas    Trac.    Co. 

[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  354,  95  S. 
W.  652.  Instruction,  in  action  for  injuries 
while  in  freight  car  while  coupling  was  be- 
ing made,  that  if  plaintiff  remained  in  car 
when  engine  was  approaching  when  he  could 
have  left  car,  he  cannot  recover.  Hardin  v. 
Ft.  Worth,  etc.,  R.  Co.  [Tex.  Civ.  App.]  100 
S.  W.  995.  Instruction  that  if  plaintiff  took 
no  precaution  to  protect  himself  against 
jar  incident  to  an  approaching  coupling 
"which  he  knew,  or  in  exercise  of  ordinary 
care  ought  to  have  known,  was  about  to 
occur  from  said  coupling,"  he  could  not  re- 
cover.    Id. 

Instruction  not  on  Treight:  Premature  start- 
ing before  shipper  had  tied  horse.  Houston, 
etc.,  R.  Co.  V.  Wilkins  [Tex.  Civ.  App.]  17 
Tex.  Ct.  Rep.  247,  98  S.  ^^\  202.  As  to  lia- 
bility of  carrier  for  abusive  conduct  of  con- 
ductor. St.  Louis  S.  W.  R.  Co.  v.  Granger 
[Tex.  Civ.  App.]  100  S.  W.  9S7.  Assumption 
of  undisputed  fact  does  not  render  instruc- 
tion on  weight  of  evidence.  Shipper's  duty 
to  load  and  tie  horse.  Houston,  etc.,  R.  Co. 
v.  Wilkins  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
247,    98   S.    W.    202. 

62.  Instruction  held  to  invade:  That  one 
on  running  board  of  car  being  operated  on 
wrong  track  was  not  bound  to  anticipate 
danger  from  trolley  poles.  Indianapolis 
Trac.  &  T.  Co.  v.  Richey  [Ind.  App.]  80  N.  E. 
170.  Tliat,  if  plaintiff  was  riding  up  and 
down  in  elevator  as  he  testified  in  deposition, 
he  was  not  a  passenger.  Ferguson  v.  Truax 
[Wis.]  110  N.  W.  395.  To  find  for  defendant 
if  injury  happened  "by  reason  of  the  usual 
and  ordinary  operation  and  running  of  the 
train,"  held  erroneous  as  pretermitting  con- 
sideration whether  ordinary  "operation  and 
running"  was  reasonably  safe.  Yazoo,  etc., 
R.  Co.  v.  Byrd  [Miss.]  42  So.  286.  That  de- 
fendant was  not  liable  unless  servants  had 
notice  or  knowledge  of  his  presence  in  car 
when  coupling  was  made,  is  erroneous  where 
negligence  in  not  ascertaining  presence  was 
for  jury.  Hardin  v.  Ft.  Worth,  etc.,  R.  Co. 
[Tex.  Civ.  App.]   100  S.  W.   995. 

Held  not  to  Invade:  After  instructing  that 
mere  fact  that  plaintiff  charged  particular 
matters  as  negligence  does  not  warrant  jury 
in  so  treating  them,  added  instruction  to 
boar  in  mind  presumption  of  negligence  is 
not    objeiiionable    as    invading    province    of 


jurj'  or  as  charging  that  any  act  whicli 
plaintiff  may  characterize  as  negligence  is 
so  presumed.  Georgia  R.  &  Banking  Co.  v. 
Adams,  127  Ga.  408,  56  S.  E.  409.  Charge 
construed  as  expression  of  the  court's 
opinion,  and  not  as  withdrawing  question 
of  negligence  from  jury.  Pittsburgh  R.  Co. 
V.    Bloomer    [C.    C.    A.]    146    F.    720. 

63.  lilrroneous :  Instruction  that  plaintiff 
continued  to  be  passenger  "up  to  and  includ- 
ing the  act  of  aligliting  at  liis  proper  stop- 
ping place"  held  erroneous  where  there  was 
evidence  tending  to  show  tliat  plaintiff 
jumped  off  before  reacliing  liis  stopping 
place.  Lincoln  Trac.  Co.  v.  Brookover  [Neb.] 
109  N.  yv.  168.  Binding  instruction  for  de- 
fendant if  plaintiff  aliglited  from  moving 
car  held  properly  refused  as  assuming  that 
she  aliglited  and  intimating  that  slie  was 
not  thrown  as  alleged.  Birmingliani  R., 
Light  &  Power  Co.  v.  Moore  [Ala.]  43  So. 
841.  Instruction  in  action  for  ejection  re- 
specting plaintiff's  rigiit  to  recover  for  in- 
juries caused  by  his  resistance  lield  errone- 
ous as  pretermitting  inquiry  as  to  force  used 
by  conductor,  and  as  assuming  tliat  injuries 
were  caused  by  his  resistance,  and  also  tliat 
his  acts  justified  ejection.  Nasliville,  etc.,  R. 
Co.  V.  Moore  [Ala.]  41  So.  984.  Instruction 
held  properly  refused  as  assuming  that  con- 
ductor was  not  bound  to  use  care  to  deter- 
mine whetlier  starting  car  would  endanger 
safety  of  persons  intending  to  become  pass- 
engers. Smitli  V.  Detroit  United  R.  Co.,  145 
Mich.  629,  13  Det.  Leg.  N.  540,  108  N.  W.  1024. 
Instruction  as  to  contributory  negligence  as- 
sumed that  plaintiff  alighted  from  moving 
train.  Bond  v.  Chicago,  etc.,  R.  Co.,  122  Mo. 
App.  207,  99  S.  W.  30.  Assumed  shock  and 
excitement  attendant  on  getting  on  wrong 
train,  and  tliat  it  was  result  of  mistake  of 
gateman.  Baltimore,  etc.,  R.  Co.  v.  Slieri- 
dan    [Ky.]    101   S.   W.   928. 

Correct:  "Where  facts  are  undisputed  and 
establish  legal  conclusion,  court  may  so 
state,  as  that  plaintiff  was  passenger  (Geor- 
gia R.  &  Elec.  Co.  V.  Cole,  1  Ga.  App.  33,  57  S. 
E.  1026),  or  existence  of  regular  and  custo- 
mary stopping  place  at  station  (De  Castillo 
V.  Galveston,  etc.,  R.  Co.  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  481,  95  S.  W.  547).  Where  con- 
ductor testified  positively  that  he  saw  pas- 
senger aligliting,  instruction  as  to  facts 
necessary  to  warrant  recovery  was  not 
erroneous  for  failing  to  require  finding  that 
operatives  knew  when  starting  car  of  at- 
tempt to  alight.  Parks  v.  St.  Louis  Transit 
Co.,  119  Mo.  App.  445,  96  S.  W.  426.  Instruc- 
tion assuming  relation  of  carrier  and  pas- 
senger is  not  erroneous  wliere  specific 
instruction  directs  verdict  for  defendant  if  it 
does  not  exist  Houston,  etc.,  R.  Co.  v.  Easton 
[Tex.  Civ.  App.]  97  S.  W.  833.  Instruction 
that  if  defendant  failed  to  stop  at  station 
long  enough  to  enable  plaintiff  to  alight 
promply  with  safety,  but  suddenly  started 
train,  etc.,  held  not  objectionable  as  assum- 
ing negligence,  for  it  loft  truth  of  facts  to 
jury,  wliich  facts  constituted  negligence  as 
matter  of  law  If  true.  St  Louis,  etc.,  R.  Co., 
V.  Price  [Ark.]  104  S.  W.  157.  Instruction  as 
to  duty  owed  aligliting  passengers  and  in- 
struction specificall.v  submitting  defendant's 
negligence,    lield    not    to    assume    relation    of 
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single  out  and  ojve  undue  prominence  to  particular  matters.''"'  Requested  in- 
structions •'^  snl)stantia]]y  covered '''''.  l)y  instructions  already  given  may  be  re- 
fused."' The  couit  must  instruct  as  to  all  matters  necessary  to  a  proper  de- 
termination of  the  issues,"-^  defining  such  terms  as  need  to  be  explained-'^^  but 
should  not  repeat.'"  AVhere  an  instruction  directs  a  verdict  upon  a  finding  of 
particular  facts,  it  must  eml)raee  all  facts  essential  to  such  recovery.'^ 


passenger  and  carrier.  International,  etc..  R. 
Co.  V.  Tasby  [Tex.  Civ.  App.]  100  S,  T^.  1030. 
Instruction  held  not  objectionable  as  assum- 
ing that  plaintiff  suffered  pain.  Carmody  v. 
St.  Louis  Transit  Co..  122  Mo.  App.  338,  99  S. 
VV.  495.  Instruction  stating  that  plaintiff 
"sues  .  .  .  for  injuries  received  while  at- 
tempting to  board"  defendant's  train  held 
i.ot  objectionable  as  assuming  injury  al- 
leged. Galveston,  etc.,  R.  Co.  v.  Fink  [Tex. 
Civ.   App.]    99  S.  ^\   204. 

64.  Objectionable:  Instruction  that  if 
plaintiff  was  riding  up  and  down  in  elevator, 
as  he  himself  testified  in  his  deposition,  he 
was  not  passenger,  held  properly  refused 
as  directing  attention  to  particular  evidence. 
Ferguson  v.  Truax  [Wis.]  110  N.  W.  395. 
Not  objectionable:  Where  statement  of 
conductor  to  motorman  "T\''hen  you  stop, 
■why  in  the  devil  don't  you  give  people  a 
chance  to  get  off"  is  introduced  as  contra- 
dictory statement  of  witness,  instruction 
limiting  it  to  that  purpose  is  not  objection- 
able as  directing  attention  to  such  contra- 
dictory evidence.  Louisville  &  S.  I.  Trac. 
Co.  V.  Leaf  [Ind.  App.]  79  N.  B.  1066.  Special 
instructions  submitting  negligence  in  alight- 
ing at  side  away  from  depot  and  while  in- 
cumbered with  bundles,  thougli  general 
charge  on  contributory  negligence  had  been 
given  Rambie  v.  San  Antonio,  etc.,  R.  Co. 
[Tex.  Civ.  App.]  100  S.  W.  1022.  Although 
court  has  stated  in  general  charge  that 
plaintiff  must  establish  allegations  by  pre- 
ponderance of  evidence,  giving  special 
cliarge  that  passenger  injured  wliile  alight- 
ing cannot  recover  unless  it  is  shown  by 
preponderance  of  evidence  that  injury  was 
caused  by  failure  of  defendant  to-  exercise 
high  degree  of  care,  etc.  Id.  Instruction 
"If  the  conductor  pushed  the  man  off  after 
he  got  upon  the  step  of  the  car,"  etc.,  held 
not  attempt  to  repeat  testimony.  Green- 
wood V.  Union  Trac.  Co.,  30  Pa.  Super.  Ct., 
■ISS. 

65.  Instruction  as  to  liability  for  failing 
to  assist  passenger  to  alight  from  slippery 
steps  held  not  erroneous  in  not  requiring 
jury  to  find  that  steps  were  dangerous  and 
that  condition  was  known  to  servants,  in 
absence  of  request  therefor.  San  Antonio 
Trac.  Co.  v.  Flory  [Tex.  Civ.  App.]  100  S.  W. 
200. 

66.  Held  covered:  Where  facts  •which 
would  constitute  assumption  of  risk  also 
constitute  contributory  negligence,  instruc- 
tions as  to  assumption  need  not  be  given 
where  latter  is  fully  submitted.  '  McGovern 
V.  Interurban  R.  Co.  [Iowa]  111  N.  V\'.  412. 
Instruction  as  to  defendant's  liability  if 
plaintiff  failed  to  exercise  due  diligence  in 
alighting.  International  &  G.  N.  R.  Co.  v. 
Tasby  [Tex.  Civ.  App.]  100  S.  W.  1030.  In- 
structioTi  as  to  voluntary  exposure  to  danger 
held  covered  by  instructions  on  contributory 
negligence.  Wellmeyer  v.  St.  Louis  Transit 
Co.,   198  Mo.  527,   95  S.  W.   925. 


Held  not  covered:  Where  there  is  evidence 
that  ejected  passenger  resisted  ejection  and 
provoked  assault  thereafter,  instruction  that 
he  cannot  recover  for  injuries  resulting  from 
his  resistance  does  not  cover  requested  in- 
struction that  he  could  not  recover  for  in- 
juries contributed  to  by  his  own  acts,  since 
latter  includes  injuries  received  after  eject- 
ment. Virginia,  &  S.  W.  R.  Co.  v.  Hill,  105 
Va.  729,  54  S.  E.  872.  Instruction  limiting 
recovery  to  negligence  charged,  moving  of 
footstool,  held  not  covered  by  charge  given. 
St.  Louis  S.  W.  R.  Co.  V.  Johnson  [Tex.]  17 
Tex.  Ct.  Rep.  167,  97  S.  W.  1039.  Instruction 
denying  recovery  if  passenger  voluntarily 
alighted  from  moving  car  is  not  covered  bv 
one  relieving  carrier  if  she  alighted  "with- 
out knowledge  of  conductor  or  motorman 
...  or  before  they  could  prevent  her."  Van 
Horn  V.  St.  Louis  Transit  Co.,  198  Mo.  481, 
95  S.  W.  326.  Requested  instruction  on  con- 
tributory negligence  held  not  covered  by  in- 
struction that  plaintiff  cannot  recover  if  she 
voluntarily  left  train  at  water  tank  without 
knowledge  of  defendant's  servants,  since 
contributory  negligence  would  defeat  re- 
covery though  servants  knew  of  her  action. 
Ft.  Worth  &  D.  C.  R.  Co.  v.  Gribble  [Tex. 
Civ.  App.]  102  S.  W  157. 

67.  Instruction  that  plaintiff  must  prove 
negligence  alleged  by  preponderance  of  evi- 
dence is  not  objectionable  in  failing  to  state 
negligence  alleged  where  it  is  stated  fully  in 
another  instruction.  Coffey  v.  Omaha,  etc., 
R.  Co.  [Neb.]  112  N.  W.  589.  Instruction  that 
plaintiff's  known  lameness  should  be  con- 
sidered in  determining  whether  carrier  exer- 
cised reasonable  care  in  giving  opportunity 
to  board  was  not  erroneous  for  not  stating 
what  effect  should  be  given  such  facts  where 
effect  was  controlled  by  other  instructions. 
Choctaw,  O.  &  G.  R.  Co.  v.  Hickey  [Ark.] 
99   S.  "W.   839. 

68.  Instruction  that  passenger  may  re- 
cover if  he  "was  not  treated  with  courtesy, 
leaving  it  to  jury  to  say  what  would  be 
courteous  treatment,  is  erroneous.  Little 
Rock  R.  &  Elec.  Co.  v.  Goerner,  80  Ark.  158, 
95  S.  W.  1007.  Court  may  properly  instruct 
as  to  degree  of  care  0T\^ed.  Galveston,  H. 
&  N.  R.  Co.  V.  Morrison  [Tex.  Civ.  App.]  102 
S.  W.  143.  Instruction  properly  defining  care 
required  held  erroneously  refused  though 
plaintiff  pleaded  specific  acts  of  negligence, 
thereby  assuming  burden  of  proving  them, 
sucli  fact  not  affecting  care  owed.  Orcutt 
V.  Century  Bldg.  Co.,  201  Mo.  424,  99  S.  W. 
1062. 

60.  Instruction  to  find  for  plaintiff  if  de- 
fendant negligently  or  carelessly  gave  train 
sudden  or  violent  jerk  while  plaintiff  was 
alighting,  sufficiently  defines  "negligently.' 
Louisville  &  N.  R.  Co.  v.  Dcason,  29  Ky.  L.  R. 
1259,  96  S.  W.  1115.  Failed  to  define  what 
would  constitute  such  disorderly  conduct  or 
interference  with  apparatus  to  authorize 
ejection.     Dobbins  v.  Little  Rock  R.  &  Elec. 
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Trial. The  general  rules  relating  to   discretionary  rulings,'-   cross-examina- 
tion," argument  of  counsel/*  and  verdicts  and  findings  applyJ^ 


Part  V.  Carriers  of  Baggage  and  Passexgers'  Effects. 

'  §  33.  What  constitutes  lag  gage  and  effects;  duty  to  accept  and  carry  J^ — 
Personal  effects,  carried  as  incident  to  the  carriage  of  the  owner,"  though  not 
necessarily  on  the  same  train,'^*  and  which  are  reasonably  necessary  for  his  use 
and  convenience  during  the  journey,^^  constitute  baggage.  Personal  effects  in- 
clude articles  of  adornment,^"  and  they  do  not  lose  their  character  as  such  by  be- 
coming temporarily  unfit  for  use.®^     While   a  passenger  cannot  insist  upon  the 


Co.,  79  Ark.  85,  95  S.  W.  7  94.  Held  not 
prejudicial  error  to  use  phrase  "proper  care" 
where  requisite  care  has  been  previously 
stated.  Randolph  v.  Metropolitan  R.  Co.,  125 
Mo.  App.   620,   102   S.  W.    1085. 

70.  Where  several  negligent  acts  are 
charged  and  submitted  as  single  ground  of 
recovery,  instruction  submitting-  them  sepa- 
rately is  not  objectionable  as  repetition. 
Texas  &  N.  D.  R.  Co.  v.  Harrington  [Tex. 
Civ.   App.]    98   S.   W.    653. 

71.  Directed  verdict  if  collision  vi^as 
caused  by  backing-  of  wagon  into  car  and 
pretermitted  consideration  of  negligence  in 
attempting  to  pass  it  by  so  close  margin. 
Chicago  Consol.  Trac.  Co.  v.  Schritter,  222 
111.  364.  78  N.  E.  820.  Where  facts  hypothe- 
cated in  instruction  as  to  liability  for  sud- 
denly starting  train  as  plaintiff  was  about  to 
alight  constitute  negligence,  instruction  is 
not  defective  for  failing  to  require  finding 
of  negligence.  Bond  v.  Chicago,  etc.,  R.  Co., 
122  Mo.  App.  207,  99  S.  W.  30.  Where  plaint- 
iff's evidence  tended  to  show  that  she  was 
carried  ten  blocks  beyond  destination,  while 
that  of  defendant  that  she  was  carried  only 
a  block,  instruction  that  defendant  was 
liable  if  it  carried  her  beyond  destination 
and  to  another  and  distant  part  of  city  is  not 
subject  to  rule  that  instruction  which  covers 
case  and  authorizes  finding  for  either  party 
must  not  exclude  any  material  issue  sup- 
ported bv  substantial  evidence.  Henderson 
V.  Metropolitan  St.  R.  Co.,  123  Mo.  App.  666, 
100    S.    W.    1111. 

72.  Refusal  of  court  to  accept  offer  of  de- 
fendant, in  action  based  on  negligence  in 
rounding  curve  at  a  hight  rate  of  speed,  tc 
take  court  and  jury  on  car  and  to  make 
curve,  held  within  court's  discretion.  Dupuis 
V  Saginaw  VaUey  Trac.  Co.,  146  Mich.  151, 
13  Det.  Leg.  N.  767,  109  N.  W.  413. 

73.  Where  witness  has  testified  generally 
to  situation  and  conditions  surrounding  ac- 
cident, he  may  be  cross-examined  in  detail 
as  to  action  of  decedent.  Fadley  v.  Balti- 
more &  O.  R.  Co.  [C.  C.  A.]  153  F.  514. 
"Where  conductor  shows  a  manifest  lack  of 
recollection  of  incidents  of  accident,  and  has 
testified  that  if  any  one  was  hurt  he  did  not 
know  it,  it  is  proper  cross-examination  to 
ask  if  particular  person  was  not  badly  hurt 
and  if  he  knew  names  of  any  one  on  car. 
Birmingham  R.,  Light  &  Power  Co.  v.  Moore 
[Ala.]    42    So.    1024. 

74.  Error  for  plaintiff's  attorney  to  state, 
without  justifying  evidence  that  defendants 
"had  millions  of  capital"  and  "thousands  of 
r-mployes"  and  had  failed  to  produce  pass- 
enger who  saw  accident,  and  to  dwell  unduly 
upon    fact    that    conductor    had    entered    de- 


fendant's service  under  assumed  name  and 
characterizing  it  as  a  crime.  Keenan  v.  Met- 
ropolitan St.  R.  Co.,  118  App.  Div.  56,  103  N. 
Y.   S.   61. 

75.  Special  finding  that  car  was  at  full 
stop  when  plaintiff  "stepped  or  got  off"  con- 
strued to  mean  that  it  was  standing  when 
he  stepped,  and  not  inconsistent  with  the 
verdict  based  upon  finding  that  it  started 
while  he  was  alighting.  Burke  v.  Bay  City 
Trac.  &  Elec.  Co.,  147  Mich.  172,  13  Det.  Leg. 
N.  974,  110  N.  "W.  524.  General  verdict  held 
not  in  conflict  with  special  findings,  since  it 
was  not  limited  to  negligence  covered  by 
latter.  Louisville  &  S.  I.  Trac.  Co.  v.  Leaf 
[Ind.  App.]  79  N.  B.  1066.  General  verdict 
for  plaintiff,  based  upon  negligence  in  per- 
mitting banana  peel  to  remain  upon  car 
steps,  not  inconsistent  w^ith  special  findings 
that  steps  were  cleaned  by  servants  on 
morning  of  accident,  it  not  appearing 
whether  peel  was  seen  or  not  and  that  car 
was  inspected  before  trip,  time  of  inspection 
not  appearing.  Pittsburgli,  etc.,  R.  Co.  v. 
Rose  [Ind.  App.]  79  N.  E.  1094.  Where  only 
negligence  submitted  to  jury  was  failure 
to  discover  defect  in  controller,  and  court 
instructs  that  evidence  fails  to  show  any 
known  appliance,  device,  or  degree  of  care 
which  would  have  prevented  accident,  find- 
ing for  plaintiff  must  be  reversed.  Paine 
v.  Geneva,  etc.,  Trac.  Co.,  115  App.  Div.  729, 
101  N.  Y.  S.  204. 

76.  See    7    C.   L.    600. 

77.  Where  passenger  at  junction  takes 
another  line  and  thereafter  has  baggage  re- 
checked  and  forwarded  by  original  route  it 
is  not  carried  as  baggage.  Hicks  v.  Wabash 
R.    Co.,    131    Iowa,    295,    108    N.   ^SV.    534. 

78.  Carrier  is  not,  as  matter  of  law,  liable 
only  as  gratuitous  bailee  of  baggage  which 
it  has  regularly  checked,  especially  if  owner 
in  good  faith  intends  to  follow  it  on  later 
train.  McKibbin  v.  Wisconsin  Cent.  R.  Co., 
100  Minn.  270,  110  N.  W.  964.  Evidence  held 
to  show  that  he  did  so  intend  to  follow.     Id. 

79.  Money  reasonably  necessary  for  jour- 
ney is  baggage.  Texas,  etc..  R.  Co.  v.  Law- 
rence [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  471, 
95  S.  W.  663.  Whether  tools  of  carpenter  on 
way  to  work  constitute  baggage  held  for 
jury.  Texas,  etc.,  R.  Co.  v.  Russell  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  607,  97  S.  W.  1090. 
Sample  case  containing  photographs  used  by 
traveling  salesman  in  sale  of  goods  held 
not  baggage  within  Code,  §  2077.  McElroy 
V.  Iowa  Cent.  R.  Co.,  133  Iowa,  544,  110  N.  W. 
915. 

80.  Jewels,  etc.  Pullman  Co.  v.  Green 
[Ga.]   57  S.  E.  233. 

81.  Diamond   in  ring  became   loose.     Pull- 
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carriage  of  merchandise  as  baggage,  yet  if  the  carrier  knowingly  *-  accepts  it 
as  baggage,  it  becomes  liable  therefor  as  such.®^  A  baggage  master  has  implied 
authority  to  accept  as  baggage  goods  not  strictly  such.**  If  it  is  secretly  checked, 
the  carrier  is  liable  only  as  a  bailee.*^ 

§  34.  Care  of  lag  gage  and  effects}'^ — A  carrier  is  liable  for  the  loss  of 
baggage  unless  occasioned  by  an  act  of  God  or  the  public  enemy,*^  or  the  negli- 
gence of  the  owner ;  ®®  and  the  owner's  negligence  in  packing  is  no  excuse  if  the 
carrier  knowingly  accepts  it  in  such  condition.*®  Where  personal  effects  are  not 
placed  in  the  custody  of  the  carrier,®"  it  is  not  an  insurer  thereof,"^  but  must 
exercise  reasonable  care,®-  being  liable  for  negligence  only.®^  Contributory  neg- 
ligence of  the  passenger  relieves  the  carrier.®'*  Carrier  is  liable  for  wrongful 
delivery,®^  unless  such  delivery  is  ratified.®®  The  liability  does  not  attach  until 
the  baggage  is  received®'  and  accepted  as  such®*  and  ceases  upon  delivery.^® 
"\Miere  the  carrier  undertakes  to  deliver  through  another,  it  is  liable  for  the  acts 
of  the  latter.^  An  agent  of  one  road  generally  has  no  power  to  bind  connect- 
ing lines  by  representations.-     '\^'Tiere  baggage  is  delivered  to  the  carrier  an  un- 


man  Co.   V.    Schaffner,   126   Ga.    609,    55   S.    E. 
033. 

82.  Where  circumstances  are  such  as  to 
charge  carrier  with  knowledge  that  baggage 
contains  merchandise,  it  is  liable  as  for  bag- 
gage. St.  Louis,  etc.,  R.  Co.  v.  Green  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  1,  97  S.  W.  531. 
Whether  word  "glass"  in  large  letters  upon 
box  presented  as  baggage  containing  china, 
was  sufRcient  to  charge  carrier  witli  knowl- 
edge of  contents  held  for  jury.  Id.  Evi- 
dence that  plaintiff  checked  as  baggage 
four  large  trunks  of  size  and  pattern  in  use 
by  salesmen,  held  sufficient  to  take  case  to 
jury  as  to  notice  that  they  contained  mer- 
chandise. McKibbin  v.  Wisconsin  Cent.  R. 
Co.,   100  Minn.   270,   110  N.  W.   964. 

83.  Fleischman,  Morris  &  Co.  v.  Southern 
R.  Co.  [S.  C]  56  S.  E.  974. 

84.  Hence  his  acceptance  binds  carrier 
unless  passenger  has  knowledge  that  he  is 
exceeding  his  authority.  Bergstrom  v.  Chi- 
cago, etc.,  R.   Co.    [Iowa],   111  N.  W.   818. 

85.  Illinois  So.  R.  Co.  v.  Antoon,  122  111. 
App.  359.  Is  not  liable  for  failure  to  prompt- 
ly deliver.  McElroy  v.  Iowa  Cent.  R.  Co.,  133 
Iowa,  544,  110  N.  W.  915. 

86.  See   7   C.   L.    602. 

87.  Wolf  V.  Grand  Rapids,  etc.,  R.  Co. 
[Mich.]    112    N.    TV.    732. 

88.  Where  goods  are  checked  to  wrong 
station,  acceptance  of  check  does  not  con- 
stitute negligence  on  part  of  owner. 
Strange  v.  Atlantic  Coast  Line  R.  Co.  [S.  C] 
57   S.   E.   724. 

89.  Especially  wliere  not  pleaded.  Texas, 
etc.,  R.  Co.  V.  Russell  [Tex.  Civ.  App.]  17 
Tex.  Ct.  Rep.   607,    97   S.  W.   1090. 

90.  In  absence  of  special  agreement,  street 
railway  company  does  not  assume  control 
of  baggage.  Sperry  v.  Consolidated  R.  Co., 
97  Conn.  565,  65  A.  962.  Fact  that  conductor 
took  baggage,  carried  it  into  car,  and  placed 
it  within  siglit  and  control  of  passenger  does 
not  justify  finding  that  he  assumed  control 
thereof  as  carrier.      Id. 

91.  Money  taken  from  plaintiff's  trousers 
while  asleep.  Cohen  v.  New  York  Cent.,  etc., 
R.  Co..   105  N.  Y.   S.   483. 

92.  Sleeping  car  company  must  exercise 
reasonable  care  against  theft.  Pullman  Co. 
V.  Schaffner,  126  Ga.  609,  55  S.  E.  933.     Stolen 


wliile  asleep  or  in  toilet  room.     Pullman  Co. 
V.   Green    [Ga.]    57   S.   E.    233. 

93.  Sperry  v.  Consolidated  R.  Co.;  79  Conn. 
565,  65  A.  962.  To  establish  liability  for  loss 
of  baggage,  plaintiff  must  show  that  defend- 
ant accepted  baggage  as  carrier  or  that  loss 
was  due  to  its  negligence.  Id.  Held  not 
negligent  in  permitting  baggage  in  control 
of  o^'ner  to  be  carried  out  by  anotlier  pass- 
enger, conductor  having  no  reason  to  believe 
latter  was  not  owner.  Id.  Evidence  tliat  no 
porter  was  present  wlien  plaintiff  went  to  his 
bertli  and  that  none  was  present  when  he 
arose  lield  insufficient  to  show  that  loss  of 
money  in  meantime  was  due  to  defendant'^ 
negligence.  Cohen  v.  New  York  Cent.,  etc.. 
R.    Co.,    105   N.   Y.    S.    483, 

94.  Passenger  leaving  articles  of  adorn- 
ment in  berth  while  making  Loilet  is  not 
negligent  as  a  matter  of  law.  Pullman  Co. 
V.  Green    [Ga.]    57   S.   E.   233. 

95.  Possession  of  baggage  check  is  prima 
facie  evidence  of  ownership  or  right  to  re- 
ceive. St.  Louis,  etc.,  R.  Co.  v.  Stone,  78 
Ark.  318,  95  S.  W.  470.  Genuineness  of 
clieck  upon  which  baggage  was  rechecked 
held    for   jury.      Id. 

96.  Acceptance  of  new  check  ratifies  act 
of  one  rechecking.  St.  Louis,  etc.,  H.  Co.  v. 
Stone,  78  Ark.  318,  95  S.  W.  470. 

97.  Testimony  of  transfer  agent  that  he 
delivered  plaintiff's  baggage  to  defendant 
held  to  make  case  for  jury  as  to  whether 
defendant  received  same.  Wolf  v.  Grand 
Rapids,    etc.,    R.    Co.    [Mich.]    112    N.    W.    732. 

98.  Fact  that  transfer  agent  violated  in- 
struction by  checking  baggage  before  pass- 
enger had  purchased  ticket  does  not  relieve 
carrier  from  liability  where  ticket  is  subse- 
quently purchased.  Wolf  v.  Grand  Rapids, 
etc.,  R.  Co.    [Mich.]    112  N.  W.  732. 

99.  Rechecking  over  another  line  is  an 
acceptance  from  original  line.  St.  Louis, 
etc.,  R.  Co.  V.  Stone,  78  Ark.  318,  95  S.  W.  470. 

1.  Where  carried  uses  station  of  another 
carrier  for  discharging  passengers,  and 
agents  of  latter  assume  control  of  and  de- 
liver baggage  of  incoming  passengers,  such 
sei-vants  are  agents  of  former  while  so  act- 
ing. Campbell  v.  Missouri  Pac.  R.  Co.  [Neb.] 
Ill  N.  W.   126. 

2.  Where     railroad     company     gave     hotel 
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reasonable  time  before  owner  expects  to  take  passage,''  or  where  it  is  not  removed 
within  a  reasonable  time  after  arrival  at  destination,*  the  carrier's  liability  be- 
comes that  of  a  warehouseman,^  and  the  baggage  subject  to  storage  liens.'' 

§  35.  Limitation  of  liahility.' — Unless  prohibited  by  statute,^  a  carrier  may 
reasonably  ^  limit  its  liability  by  special  contract,  based  upon  a  sufficient  con- 
sideration," made  with  owner  or  his  agent,'^^  and  in  the  absence  of  fraud,  pass- 
enger is  bound  by  a  signed  ticket  containing  such  restrictions.^-  Carrier  cannot 
relieve  itself  from  loss  of  baggage  due  to  willful  misconduct  although  passenger 
is  riding  on  free  pass.^^ 

§  36.  Damages.^* — The  measure  of  damages  for  loss  of  baggage  is  its  value 
to  owner  at  destination.^^ 

§  37.  Remedies  and  procedure.^^ — The  articles  need  only  be  itemized  in 
actions  for  loss  ^'^  and  not  in  suits  for  negligent  delay.^^  Proof  of  loss  raises 
presumption  of  negligence.^®  The  courts  will  take  judicial  notice  of  the  custom 
to  carry  sample  trunks  as  personal  baggage.-*^  The  general  rules  applicable  to 
the  admission  -^  and  sufficiency  ^-  of  evidence,  and  the  giving  of  instructions,-^ 
apply. 

Carrying  Weapons;  Car  Trusts,  see  latest  topical  index. 


privileg-e  of  checking-  baggage  of  guests, 
porter  entrusted  with  such  duty  has  no 
power  to  bind  connecting  carrier,  especially 
where  eacli  carrier's  liability  terminated  at 
end  of-  its  own  line.  Bachman  v.  Clyde  S.  S. 
Co.    [C.   C.  A.]    152   F.   403. 

3.  Fleischman,  Morris  &  Co.  v.  So.  R.  Co. 
[S.  C]    5fi  S.   E.   974. 

4.  Kressin  v.  Central  R.  Co.,  103  N.  T.  S. 
1002;  Moyer  v.  Pennsylvania  R.  R.  Co.,  31 
Pa.  Super.  Ct.  559.  What  is  reasonable 
time  is  question  of  law  where  facts  are  un- 
disputed. Kressin  v.  Central  R.  Co.,  103  N. 
Y.  S.  1002.  V^here  baggage  arrives  early  in 
morning,  reasonable  time  for  removal  does 
not  extend  beyond  day.  Moyer  v.  Pennsyl- 
vania R.  R.  Co.,  31  Pa.  Super.  Ct.  559. 

5.  Does  not  relieve  from  all  liability. 
Central  of  Georgia  R.  Co.  v.  Jones  [Ala.]  43 
So.  575. 

6.  Under  Laws  1897,  p.  533,  c.  418,  §  73, 
providing  for  warehousemen's  liens.  Kres- 
sin V.   Central  R.   Co.,   103  N.   Y.   S.   1002. 

7.  See    7    C.   L.    602. 

8.  Civ.  Code,  §  970,  when  construed  with 
§§  2876,  2878,  held  not  to  prevent  carrier 
iimiting  liability  for  baggage  by  special 
contract.  Rose  v.  Northern  Pac.  R.  Co. 
[Mont.]    88   P.    767. 

9.  Under  Civ.  Code,  §  2892,  making  lia- 
bility of  carrier  for  loss  of  baggage  same  as 
that  for  loss  of  goods,  carrier  may  contract 
to  limit  liability  for  baggage,  provided  such 
limitation  is  reasonable.  Rose  v.  Northern 
Pac.  R.  Co.    [Mont.]    88  P.  767. 

10.  Reduced  rate  is  sufficient  considera- 
tion for  all  provisions  of  contract  and  it  is 
not  necessary  that  there  be  independent  con- 
sideration for  each  provision  limiting  liabil- 
ity. Rose  V.  Northei-n  Pac.  R.  Co.  [Mont.] 
88  P.  767.  Evidence  th^t  nothing  was  said 
to  passenger  about  reduced  rate  or  limitation 
of  liability  for  baggage  is  inadmissible 
wliere  ticket  was  furnislied  her  according 
to    telegraphic    directions    of    another.     Id. 

11.  Agent  charged  with  checking  of  bag- 
gage has  authority  to  stipulate  for  terms  of 
trnnsportation.    as    w^here    minor    son    signed 


release.     Kanevsky  v.  New  York,  etc.,  R.  Co., 
53  Misc.    564,   103  N.   Y.   S.   727. 

12.  Cannot  be  heard  to  say  that  she  did 
not  know  of  limitations.  Rose  v.  Northern 
Pac.  R.  Co.    [Mont.]   88  P.  767. 

13.  Hutto  V.  Southern  R.  Co.,  75  S.  C.  295, 
55   S.  E.   445. 

14.  See  5  C.  L.  555.  See,  also.  Damages, 
5    C.    L.    904. 

15.  Cannot  recover  for  expense  in  effort 
to  recover,  for  being  deprived  of  use,  or  for 
purchase  of  other  apparel,  in  absence  of 
notice  to  carrier  of  special  circumstances. 
Turner  v.  Southern  R.  Co.,  75  S.  C.  58,  54  S. 
E.  825.     See  Damages,  7  C.  L.  1029. 

16.  See   7  C.  L.   603. 

17.  Where  railroad  company  sued  for  loss 
of  baggage,  it  is  entitled  to  be  informed  as 
to  contents  of  trunks  lost.  Texas  &  P.  R. 
Co.  V.  Weatherby  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  809,  92  S.  W.  58. 

18.  Texas,  etc.,  R.  Co.  v.  Russell  [Tex.  Civ. 
App.]    17   Tex.   Ct.   Rep.   607,    97   S.  W.   1090. 

19.  Central  of  Georgia  R.  Co.  v.  Jones 
[Ala.]  43  So.  575.  Where  personal  effects 
are  stolen  from  passenger  •while  asleep, 
sleeping  car  company  has  burden  of  proving 
freedom  from  negligence.  Pullman  Co.  v. 
Schaffner,  126  Ga.  609,  55  S.  E.  933.  Evi- 
dence as  to  manner  in  whicli  tlieft  was  com- 
mitted and  effects  scattered  about,  held  to 
sustain  finding  that  due  vigilance  was  not 
kept.  Id.  Fact  that  passenger  declares  in 
case  instead  of  in  assumpsit  does  not  require 
him  to  prove  negligence,  but  may  still  rely 
on  defendant's  liability  as  insurer.  Wolf  v. 
Grand  Rapids,  etc.,  R.  Co.  [Mich.]  112  N.  W. 
732. 

30.  Fleischman,  Morris  &  Co.  v.  Soutliern 
R.  Co.    [S.  C]   56  S.  E.  974. 

21.  Passenger  may  testify  that  carrier 
agreed  to  carry  baggage  to  certain  destina- 
tion without  producing  check.  Strange  v. 
Atlantic  Coast  Line  R.  Co.  [S.  C]  57  S.  E. 
724.  Where  steamship  ticket  signed  by 
passenger  constituted  contract  which  limited 
carrier's  liability  for  baggage,  it  cannot  be 
varied  by  parol  evidence  of  conversation  be- 
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CASE,  ACTION  OlV.i 

A  count  alleging  that  after  discovering  plaintiff's  peril  defendant's  servant 
wantonly,  recklessly,  or  wilfully  ran  a  car  of  which  he  was  in  charge  against  the 
wagon  of  plaintiff  states  a  cause  of  action  in  case.^ 

Case  Agreed;  Case  Cektified;  Case  Settt-ed;  Cash;  Catching  Baegain,  see  latest 
topical  index. 

CAUSES   OP   ACTION   AND   DEFENSES.' 

This  topic  includes  only  the  most  general  and  abstract  propositions,*  excluding 
both  practice  ^  and  the  constituents  of  particular  causes  of  action  and  defenses.^ 

A  statute  instituting  a  new  remedy  for  an  existing  right  does  not  take  away 
a  pre-existing  remedy  without  express  words  or  necessary  implication/  but  a  stat- 
ute confeiTing  the  right  to  enforce  an  existing  cause  of  action  does  not  confer  a 
right  of  action.^  At  common  law  political  as  distinguished  from  civil  rights  were 
not  subject  to  judicial  determination,®  but  by  statute  in  many  states  the  strict  rule 
of  the  common  law  has  been  modified  or  abrogated  so  that  rights  conferred  by  stat- 
ute,. Avhether  civil  or  political,  may  he  protected  and  enforced.^"  Statutory  rights 
of  action  which  did  not  exist  at  common  law  will  be  enforced  in  other  forums  sub- 
ject to  limitations  and,  burdens  imposed  by  the  statute  creating  them.^^  Eight  to 
a  recovery  depends  upon  the  accrual  of  the  cause  of  action  at  the  inception  of  the 
suit,^-  and  the  subsequent  accrual  of  a  right  of  action  cannot  be  set  up  by  amend- 
ment.'^    Hence,  all  conditions  precedent  to  the  right  to  maintain  an  action  must 


fore  purchase.  Bachman  v.  Clj'de  S.  S.  Co. 
[C.  C.  A.]  152  F.  403.  In  action  for  loss  of 
baggage  rechecked  by  one  traveling  as  hus- 
band of  plaintiff,  evidence  tliat  when  he 
called  he  presented  check  therefor  bearing 
correct  number  and  letter  purporting  to  be 
from  plaintiff  representing  him  as  her  hus- 
band and  directing  rechecking  is  admissible 
to  show  agency.  St.  Louis,  etc.,  R.  Co.  v. 
Stone,    78    Ark.    318,    95    S.    T\'.    470. 

22.  Fact  that  plaintiff's  agent  signed  re- 
lease when  checking  baggage  reciting  that 
tiunk  was  without  lock  held  sufficient  to  es- 
tablish such  fact  as  against  tastimony  of 
plaintiff  and  two  children.  Kanevsky  v. 
New  York,  etc.,  R.  Co.,  53  Misc.  564,  103  N. 
Y.  S.  727. 

23.  Instruction  authorizing  recovery  on 
facts  hypothesized  therein,  without  limiting 
it  by  reference  to  contributory  negligence, 
is  not.  erroneous  where  other  instructions 
submit  such  issue.  Underwood  v.  Metro- 
politan St.  R.  Co.,  125  Mo.  App.  490,  102  S.  W. 
1045.  Vv^here  right  of  plaintiff  to  transport 
articles  set  out  in  bill  of  particulars  as  bag- 
gage is  not  raised  by  pleadings,  instruction 
that  company  was  not  liable  therefor  unless 
it  had  notice  of  character  of  such  articles, 
held  properly  refused.  St.  Louis  S.  W.  R. 
Co.  v.  Johnson    [Ark.]   102  S.  W.   205. 


1.  See    7    C. 
C.  L.  1029. 

2.  Anniston    Elec.    & 
Ala.    317,    42    So.    45. 

See   7   C.   L.    603. 

Most   of  the  cases   involving  the   terms 


L.    603.     See,    also,    Damages, 
Gas    Co.    V.    Elwell, 
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4. 

"cause  of  action"  or  "defense"  are  referable 
to  the  identity  or  the  joinder,  severance,  or 
.splitting  of  them.  See  Pleading.  8  C.  L. 
1355  (joinder  of  causes  of  action);  Abate- 
ment and  Revival,  9  C.  L.  1;  Former  Adjudi- 


cation,  7   C.   L.    1750;   Limitation  of  Actions, 
8  C.  L.  768. 

Other  topics  dealing  with  kindred  abstrac- 
tions are  Actions,  9  C.  L.  27;  Forms  of  Ac- 
tion,   7    C.    L.    1769. 

5.  See  Pleading,  8  C.  L.  1355,  and  like 
topics. 

6.  See  topic  dealing  with  the  particular 
matter. 

7.  Bergman  v.  Gay,  79  Vt.  262,  64  A.  1106. 
LT.  S.  2279,  2281,  giving  lien  for  repairs  on 
chattels  and  providing  for  sale  in  satisfac- 
tion is  cumulative  and  does  not  take  away 
remedy  provided  by  Act  of  1867,  U.  S.  2299, 
providing  a  remedy  by  attachment  and  sale 
on     excution. 

S.  Forman  v.  New  Orleans  Sewerage  & 
Water   Board    [La.]    43    So.    908. 

!).     Brown  v.   Cole,   104  N.   Y.   S.   109. 

10.  Injunction  granted  restraining  politi- 
cal party  from  adopting  certain  rules  as  to 
qualifications  of  persons  entitled  to  vote  at 
political  primary.  Brown  v.  Cole,  104  N,  T. 
S.    109. 

11.  Action  for  wrongful  death  brought 
in  Kansas  under  New  Mexico  statute,  held 
notice  being  prerequisite  to  action  under 
such  statute,  the  action  could  not  be  main- 
tained in  absence  of  compliance  therewith. 
Swisher  v.  Atchison,  etc.,  R.  Co.  [Kan.]  90 
P.   812. 

12.  Action  on  contractor's  bond  prior  to 
auditing  and  certification  of  account  by 
architect  as  provided  in  contract  held  prema- 
turely brought.  American  Bonding  &  Trust 
Co.   v.   Gibson   County    [C.   C.   A.]    145   F.    871. 

13.  Where  judgment  against  contractor 
and  bondsmen  was  reversed  for  failure  to 
allege  and  prove  that  account  had  been 
audited  and  certified  by  architect  as  pro- 
vided    in     contract,     the    action    cannot    be 
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CAUSES  OF  ACTIOX  AXD  DEFEXSES.  9  Cur.  Law. 


be  complied  with.''*  The  motive  actuating  the  doing  of  a  lawful  act  cannot  be 
made  the  basis  of  a  right  of  action,^-'  but  the  rule  is  otherwise  where  the  act, 
though  lawful  in  the  proper  case,  is  not  authorized  under  the  particular  circum- 
stances.^'^ A  right  of  action  caimot  be  predicated  upon  the  wrongdoing  of  the 
person  seeking  relief.^'  An  action  may  be  ex  delicto  though  based  upon  a  con- 
tract.'^ and  may  be  ex  contractu  though  the  act  constituting  the  breach  is  a  tort.'^ 
A  cause  of  action  ex  contractu  may  exist  in  favor  of  one  not  a  party  thea-eto.-** 
L'nless  authorized  by  statute  legal  and  equitable  causes  of  action  cannot  be  joined,-^ 
hut  ec[uitable  jurisdiction  is  not  invoked  A\'here  no  affirmative  relief  is  asked."-  A 
single  cause  of  action  -^  cannot  be  severed,  and  if  severed  recovery  thereon  bars 
further  recovery,-*  but  a  contract  the  performance  of  which  is  several  may  be  made 
the  basis  of  separate  causes  of  action,-^  and  though  acts  may  be  consecutive  in  time 
and  purpose,  several  causes  of  action  may  arise  therefrom.-® 

Defenses.-' — Unless  permitted  by  statute,-'^  grounds  for  equitable  relief  can- 


sustained  on  an  amendment  showing  tliat 
certificate  was  procured  subsequent  to  re- 
versal, it  not  being  alleged  that  same  had 
previously  been  refused.  American  Bond- 
ing &  Trust  Co.  V.  Gibson  County  [C.  C.  A.] 
145    F.    871. 

14.  Under  Gen.  Laws  1896,  c.  233.  §  16, 
requiring  a  criminal  prosecution  to  be  com- 
menced before  bringing  a  civil  action  or 
any  act  constituting  a  crime,  an  action 
aginst  guardian  for  embezzlement  cannot 
be  maintained  until  such  prosecution  has 
been  instituted.  Williams  v.  Smith  [R.  I.] 
66  A.  63.  Under  a  charter  provision  requir- 
ing notice  to  council  of  the  accumulation  of 
ice  or  snow  on  sidewalks  as  a  condition  to 
liability  on  part  of  citj'  for  injuries  caused 
thereby,  the  giving  of  such  notice  is  a  con- 
dition precedent  to  the  ac«rual  of  a  right  of 
action  and  must  be  alleged  and  proven.  Mac- 
Mullen  V.  Middletown  [N.  Y.]  79  N.  E.  863. 
Pi-ovision  in  contract  for  carriage  requiring 
notice  of  claim  for  damages  before  property 
is  removed  from  place  of  destination  is  a 
prerequisite  to  the  right  to  maintain  an  ac- 
tion therefor.  St.  Louis  &  S.  F.  R.  Co. 
v.  Phillips,  17  Okl.  264,  87  P.  470.  For 
further  cases  on  notice  as  a  condition 
precedent  see  Carriers,  7  C.  L.  522;  Master 
and  Ser\'ant,  8  C.  L.  840;  Municipal  Corpo- 
rations, 8  C.  L.  1056;  Higliways  and  Streets, 
8   C.   L.    40. 

1.'.     Jones  V.  Jones   [La.]   44  So.  429; 

10.  The  malicious  filing  of  a  mechanic's 
lien  upon  a  fictitious  claim  constitutes  an 
actionable  wrong.  Ghiglione  v.  Friedman, 
115   App.   Div.    606,   100   N.   T.   S.    1024. 

17.  Plaintiff  was  induced  to  bet  on  a  fake 
race  by  a  band  of  swindlers  who  assured 
him  that  the  race  had  been  fixed  so  that  he 
would  win.  The  race  had  in  fact  been  fl.ved 
so  that  plaintiff  could  not  win,  the  whole 
purpose  of  the  scheme  being  to  defraud 
plaintiff.  Held  the  maxim  ex  dolo  malo  non 
oritur  actio  was  not  applicable.  Stewart  v. 
M'right  [C.  C.  A.]   147  F.  321. 

15.  Action  for  negligent  performance  of 
contract  resulting  in  damage  held  ex  delicto 
through  negligence  constituted  breach  of 
contract.  Flint  &  Walling  Mfg.  Co.  v.  Beck- 
ett [Ind.]  79  N.  E.  503.  Complaint  setting 
up  breach  of  contract  for  carriage  but  not 
alleging  sufficient  consideration  to  support 
it,  held  to  state  a  cause  of  action  in  tort 
and  not  in  assumpsit.  Pennsylvania  R.  Co. 
V.   Smith   [Va.]   56   S.  E.   567. 


19.  Action  for  breach  of  contract  for  car- 
riage held  ex  contractu,  the  complaint  al- 
leging a  contract  to  carry  safely  and  an 
assault  as  a  breach.  Busch  v.  Interborough 
Rapid  Transit  Co.  187  N.  Y.  388,  80  N.  E.  197, 
afg.  110  App.  Div.  705,  96  N.  Y.  S.  747. 

20.  Action  by  beneficiary  under  insur- 
ance policy  to  recover  from  assignee  of 
policy  as  security  for  failure  to  pay  pre- 
miums agreed  to  be  paid.  Scheele  v.  La- 
fayette  Bk.,    120   Mo.   App.    611,    97    S.   W.    621. 

21.  In  the  Federal  courts  legal  and  equit- 
able causes  of  action  cannot  be  blended. 
Cook  V.  Foley  [C.  C.  A.]  152  F.  41.  Joinder 
of  action  to  recover  dividend  declared  by 
corporation  and  to  restrain  increase  of  cap- 
ital stock  held  improper.  Searles  v.  Gebbie, 
115    App.    Div,    778,    101    N.    Y.    S.    199. 

22.  That  conveyance  was  in  fraud  of 
creditors  may  be  set  up  as  a  defense  in  an 
action  at  law  where  no  affirmative  relief 
is  demanded.  Schollars  v.  Coghlan,  104  N. 
Y.    S.    742. 

23.  Cause  of  action  for  killing  two  steers 
on  a  railroad  track  is  single  where  steers 
were  struck  within  a  few  seconds  of  the 
same  time.  Chicago,  etc.,  R.  Co.  v.  Ramsey 
[Ind.]   81  N.  E.   79. 

24.  Judgment  for  injuries  sustained  from 
tort  bars  recovery  for  further  injuries  from 
same  tort,  though  at  the  time  further  in- 
juries were  not  anticipated.  Painter  v.  Nor- 
folk  &  W.   R.   Co.    [N.  C]    57   S.  B.   151. 

25.  Baumhoff  v.  St.  Louis  &  K.  R.  Co. 
[Mo.]  104  S.  W^  5.  The  breach  of  each  in- 
stalment of  a  continuing  contract,  to  be  per- 
formed in  instalments,  constitutes  a  separate 
cause  of  action.  Jones  &  Co.  v.  Gammel- 
Statesman  Pub.  Co.  [Tex.]  99  S.  W.  701,  rvg. 
[Tex.  Civ.  App.]  94  S.  W.  191.  The  breach 
of  a  rent  contract  for  one  year  under  which 
rent  is  payable  monthly  constitutes  a  sep- 
arate breach  as  to  each  month's  rent.  Wil- 
liams V.  Houston  Cornice  Works  [Tex.  Civ. 
App.]    101    S.    W.    839. 

20.  Ejection  and  arrest  of  passenger  held 
to  create  separate  causes  of  action.  Car- 
mody  v.  St.  Louis  Transit  Co.,  122  Mo.  App. 
338.    99    S.    W.    495. 

27.  See   7   C.   L.   €04. 

28.  Rev.  St.  c.  84,  §  17,  allowing  defend- 
ant in  an  action  at  law  to  plead  in  defense 
"any  matter  which  may  be  ground  for  relief 
in  equity"  is  limited  by  Its  context  to  claims 
made   by  plaintiff  in   the  action.     Hence   re- 
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CEMETEEIES. 
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not  be  set  up  iu  an  action  at  Jaw,-**  but  by  statute  in  many  states  such  defenses  are 
allowed,^*'  and  Adhere  the  union  of  legal  and  equitable  defenses  is  permitted,  a 
part}'  must  set  up  all  defenses  Avhich  he  has,  whether  legal  or  equitable.^^  What  is 
a  legal  action  depends  upon  the  nature  of  the  relief  sought.^-  A  counterclaim 
cannot  be  split  so  as  to  use  part  of  it  as  a  defense  in  the  pending  action  and  the 
remainder  as  a  cause  of  action  in  another  suit.^^  The  motive  rmderl3'ing  the 
ijringing  of  an  action  does  not  constitute  a  defense.^* 

CEMETERIES.3-' 

Eight  of  sepulture  is  elsewhere  treated."*^ 

Boroughs  in  Pennsylvania  have  power  to  prohibit  interments  within  their  lim- 
its or  portions  thereof/'^  and  this  power  may  be  validly  exercised  by  the  passage 
of  an  ordinance  prohibiting  further  burials  except  within  the  limits  of  existing 
cemeteries.'^  A  cemeter\'  is  not,  however,  a  nuisance  per  se/®  and  the  legislature 
in  authorizing  towms  to  provide  burial  places  did  not  contemplate  that  they  should 
be  so  located  and  maintained  as  to  constitute  nuisances.*"  Where  so  located  and 
maintained  they  may  be  enjoined.*^  One  who  buys  land  near  a  cemetery  will  not 
be  presumed  to  know  that  the  cemetery  was  a  nuisance  in  fact  so  as  to  be  pre- 
vented from  having  it  abated.*- 

An  association  managed  by  white  persons  may  not  deny  colored  persons  the 
right  to  bury  in  a  lot  ovvned  by  them  and  enclosed  bV  the  cemetery  grounds.*^  An 
owner  of  a  cemetery  lot  has  no  implied  license  to  roam  at  will  all  over  the  cemetery- 
grounds  and  outside  the  avenues  or  ways  provided  for  access  to  lots,**  and  one  who 
is  injured  while  taking  a  "short  cut"  for  his  own  convenience  has  no  cause  of  action 
against  the  association.*^     Where  an  association  has  express  or  implied  authority- 


formation  cannot  be  had  as  the  equitable 
matter  permitted  must  be  a  matter  of  de- 
fense.    Martin  v.   Smith    [Me.]    65  A.   257. 

29.  Reformation  on  ground  of  mistake. 
Martin  v.  Smith  [Me.]  65  A.  257.  In  the 
Federal  courts  an  equitable  defense  cannot 
be  pleaded  in  an  action  at  law.  Cook  v. 
Foley   [C.  C.  A.]    152   F.   41. 

30.  Levin  v.  Gladstein,  142  N.  C.  482,  55 
S.  E.  371;  Sharrock  v.  Kreiger,  6  Ind.  T.  466, 
9S    S.    W.    161. 

31.  Gorman  v.  Bonner,  SO  Ark.  339,  97  S. 
W.    282. 

32.  Action  to  recover  percentage  of  gold 
taken  from  mine,  for  an  injunction  restrain- 
ing defendant  from  extracting  gold  there- 
from, an  accounting  for  gold  already  ex- 
tracted and  the  appointment  of  a  receiver 
is  an  action  in  equity  and  defendant  may 
demand  reformation.  Kuzek  v.  Magaha  [C. 
C.  A.]  14S  F.  618. 

33.  Palm's  Adm'rs  v.  Howard  [Kv.]  102 
S.    W.    267.    1199. 

34.  Fact  that  minority  stockholders  who 
•\vere  also  creditors  commenced  proceedings 
for  appointment  of  receiver  for  corporation 
in  a  case-  authorized  by  la^v  with  ulterior 
niotives  to  secure  control  of  corporation  is 
not  a  defense.  Catlin  v.  Vichachi  Min.  Co. 
[N.  J.  Eq.]  67  A.  194.  Fact  that  adminis- 
trator'.s  object  in  bringing  action  to  recover 
possesioi.  of  land  owned  by  decedent  was  to 
absolve  himself  of  his  individual  contract 
for  sale  of  his  interest  in  land  is  immaterial. 
Kern  v.  Cooper,  97  Minn.  509,  106  N.  "U'.  962. 
In  an  action  to  enjoin  a  liquor  nuisance, 
fact  that  action  was  instigated  by  plaintiff 
at  request  of  others,  who  agreed  to  pay 
counsel   fees,    that    he   merely    lent   his   name 


for  purpose  of  bringing  action  and  that  ac- 
tion was  not  brought  in  good  faith,  is  im- 
material. Rizer  v.  Tapper  [Iowa]  110  N.  V\'. 
1038. 

33.     See   7   C.   L.    605. 

36.  See    Corpses    and    Burial,    7    C.    L.    95.';:. 

37.  Act  1851  (R  L.  322,  §  2,  els.  16,  17). 
Carpenter  v.   Yeadon   Borough,    151   F.    879. 

38.  Carpenter  v.  Teadon  Borough,  151  F. 
879.  Transactions  considered,  and  held  a 
certain  tract  of  land  had  not  become  an  "es- 
tablished ceineterj-"  before  the  ordinance 
was    passed.     Id. 

39.  40.  Payne  v.  V\'ayland,  131  Iowa,  659. 
109   N.   W.    203. 

41.  Evidence  held  to  support  finding  of 
a  nuisance.  Payne  v.  Wayland.  131  Iowa, 
659,  109  N.  W.  203.  Evidence  sufficient  to 
sustain  finding  that  establishment  of  a  cem- 
etery would  pollute  plaintiffs'  wells.  Elliott 
V.  Ferguson  [Tex.  Civ.  App.]  103  S.  W.  453. 
Not  necessary  to  submit  question  as  to 
which  of  the  wells  would  be  polluted.  Id. 
Plaintiffs  could  not  be  required  to  adopt 
wooden  cisterns  thougli  inexpensive.  Id. 
F>,ule  that  injunction  should  not  be  granted 
where  plaintiff's  injury  is  trivial  not  appli- 
cable. Id.  Demurrer  and  special  exceptions 
to    petition    properly    overruled.      Id. 

42.  Payne  v.  Town  of  Wayland  [Iowa]  109 
N.  W.  203.  Thougli  a  purchaser  knew  that 
the  cemetery  Avas  a  nuisance,  he  would  not 
be  bound  to  submit  to  an  enlarged  danger. 
Id. 

43.  Though  cemetery  had  offered  to  pur- 
chase the  lot.  Richmond  Cemetery  Co.  a'. 
Walker,   29   Ky.   L.   R.    1252,   97   S.   W.    34. 

44.  43.  Mt.  Greenwood  Cemetery  Ass'n 
V.    Hildebrand,    126    111.    App.    399. 
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to  issue  transferrable  certificates  entitling  persons  who  have  sold  land  to  it  to  share 
in  the  proceeds  of  the  sale  of  lots/^  such  certificates  have  the  attributes  of  stock 
certificates  with  reference  to  transfers,*"  and  the  association  will  be  liable  for  dam- 
ages suffered  by  innocent  transferees  or  pledgees  of  new  certificates  fraudulently  is- 
sued by  its  officers  Avithout  the  siirrender  of  old  ones.**  Property  owned  by  a  cem- 
etery company  and  on  which  there  are  no  graves  may  be  sold  to  pay  a  commissioner's 
fees  in  a  suit  for  the  purchase  price  of  the  property.*^  Joint  grantees  of  a  cemetery 
lot  are  tenants  in  common  and  not  joint  tenants.^"  Where  a  cemeteity  lot  is  in- 
alienable and  subject  to  all  burial  regulations,  the  owner  has  a  bare  right  of  burial 
and  no  interest  which  will  support  ejectment,^^  but  where  one  has  under  such  right 
buried  his  dead  in  such  lot,  he  has  a  right  of  action  against  one  disturbing  the 
liodies,^-  a»d  such  right  is  transmitted  to  his  heirs.^'"'  Consent  by  one  heir  to  the 
removal  of  bodies  does  not  bind  his  coheirs/'^* 

A  determination  by  town  trustees  of  a  dispute  between  lot  owners  as  to  the 
boundary  between  their  lots  made  in  the  absence  of  one  of  the  parties  and  without 
notice  to  him  is  void  for  want  of  jurisdiction.^*^ 

CENSUS  AND   STATISTICS," 

An  official  census  is  admissible  in  evidence  to  establish  facts  by  law  required  to 
appear  therein.^^  Under  the  New  Jersey  statute  making  certificates  of  birth  prima 
facie  evidence  of  the  facts  recited  therein,  a  fraudulent  certificate  based  upon  the 
representations  of  a  married  woman  that  her  husband  is  the  father  of  the  child 
A\'hich  is  in  fact  a  bastard  may  be  canceled  in  so  far  as  such  paternity  is  shown  and 
its  use  for  the  purpose  of  establishing  such  paternity  enjoined.'^^ 
Cebtificate  of  Doubt;  Cektificates  of  Deposit,  see  latest  topical  index. 

CERTIORARI. 


§  1.  Nature,  Occasion  and  Propriety  of 
Remedy    (.543).     Ancillary  Certiorari    (546). 

§  2.      Right   to    Certiorari;   Parties    (546). 

§  3.  Procedure  for  "Writ;  "Writ,  Service 
and  Return  (547).  The  Statutory  Bond 
(548).  The  Writ  (54S).  Notice  of  the  Vi^'rit 
(548).     Service   of  the   Writ    (548).      The   Re- 


turn (548).  Objections  and  Amendments 
(549).   Quashal  or  Dismissal   (549). 

§  4.  Hearing  and  Q,ue»tlons  Wliicb  May 
be  Raised  and  Settled   (550). 

§  5.      Judgment   (551). 

§  6.      Costs     (552). 

§  7.     Review  of  Certiorari    (552). 


Certiorari  to  review  summary  convictions  of  crime,^^  and  to  try  the  validity  of 
municipal  ordinances  ^^  is  more  fully  treated  elsewhere. 


46.  Certificates  held  authorized.  Ameri- 
can Exch.  Nat.  Bk.  v.  Woodlawn  Cemetery, 
105    N.    Y.    S.    305. 

47.  American  Exch.  Nat.  Bk.  v.  Woodlawn 
Cemetery,   105  K   Y.   S.   305. 

48.  Especially  where  for  many  years  it 
failed  to  discover  the  fraud  or  remedy  it. 
American  Exch.  Nat.  Bk.  v.  Woodlawn  (Cem- 
etery, 105  N.  Y.  S.  305.  Plaintiff  not  neg-li- 
gent  in  not  discovering-  that  certificates  were 
not  numbered  consecutively.  Id.  That  name 
of  owner  of  certificates  was  filled  in  by 
pledgor  held  not  to  charge  plaintiff  with 
notice.  Id.  Plaintiff  not  required  to  have 
certificates  transferred  on  books  of  com- 
pany. Id.  Not  negligent  in  not  having  cer- 
tificates  registered.   Id. 

49.  Woodland  Cemetery  Co.  v.  Stout's 
Adm'r,  30  Ky.  L.  R.  165,  97  S.  W.  756.  See, 
also.  Exemptions,  7  C.  L.  1631;  Executions, 
7  C.  L.   1614. 

50.  51.  Anderson  v.  Acheson  [Iowa]  110  N. 
W.  335. 

.12.  Anderson  v.  Acheson  [Iowa]  110  N.  W. 
335.  The  right  of  persons  as  members  of 
the  public  to  bury  at  a  certain  place  carries 


with  it  the  right  to  protect  and  care  for  the 
graves  of  the  dead  and  prevent  trespass 
thereon.  Hassenclever  v.  Romkey,  133  Iowa, 
470,  110  N.  "W.  905.  Action  of  lower  court 
in  determining  boundary  between  lots  sus- 
tained.    Id. 

53.  Anderson  v.  Acheson  [Iowa]  110  N.  W. 
335. 

54.  Such  removal  is  in  the  nature  of 
waste.   Id. 

54a.  Hassenclever  v.  Romkey,  133  Iowa, 
470,  110  N.  W.  905. 

55.  See  7   C.  L.   606. 

56.  To  show  the  number  o£  bona  fide  in- 
habitants of  a  town  or  city  when  in  issue. 
Gregory  v.  Woodbery  [Fla.]  43  So.  504.  Cer- 
tified copies  of  United  States  census  reports 
are  admissible  to  show  age  when  material. 
Priddy  v.  Boice,  201  Mo.  309,   99  S.  W.   1055. 

r,7.  Vanderbilt  v.  Mitchell  [N.  J.  Err.  & 
App.]    67   A.   97. 

58.  See  Indictment  and  Prosecutions  §  18, 
8   C.  L.   189. 

59.  See  Municipal  Corporations,  8  C.  L. 
1056. 
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§  1.  yature,  occasion  and  propriety  of  remedy.'^^ — Certiorari  is  a  comraon-law 
writ,"i  but  it  is  generally  regulated  by  statute,  and  in  some  states  is  tenned  a  writ  of 
review.  It  lies  from  a  superior  court**-  to  review  the  proceedings  of  inferior 
courts,  ^^  tribunals,^*  boards,^^  and  public  officers  exercising  judicial  functions.««  It 
is  only  available  to  correct  errors  in  law,«'  and  it  will  not  issue  from  a  court  of  com- 
mon law,  as  such,  to  review  proceedings  in  a  court  of  equity.'^*  But  in  Rhode  Island 
the  supreme  court  has  jurisdiction,  under  certain  circumstances,  to  issue  the  writ 
to  the  superior  court  sitting  in  equity.*'^  In  the  absence  of  an  express  statutory  pro- 
vision to  the  contrary,  the  writ  will  issue  only  when  there  is  no  other  adequate 
remedy  provided  by  law.'*'  Accordingly  it  will  not  issue,  as  a  general  rule,  if  an 
appeal  or  writ  of  error  may  be  had,'^  unless  by  statute  it  is  made  a  remedy  con- 


60.  See  7  C.  L.  606. 

61.  Seaboard  Air  L,ine  R.  Co.  v.  Ray  [Fla.] 
42   So.  714. 

62.  General  power  to  issue  certiorari  ex- 
pressly conferred  upon  supreme  court  by 
Const,  art.  5,  §  4,  and  under  §  25  each  of 
.lustices  is  granted  same  power  at  chambers, 
but  subject  to  an  appeal  to  the  court.  State 
V.  Ansel  [S.  C]  57  S.  E.  185.  Under  Const.  I 
1S75,  art.  6,  §  12,  as  amended  in  1884,  the  St. 
Louis  court  of  appeals  cannot  issue  certiorari 
in  a  case  where  the  supreme  court  has  ap- 
pellate jurisdiction.  State  v.  Nortoni,  201 
Mo.   1,   98   S.  W.   554. 

63.  Seaboard  Air  Line  R.  Co.  v.  Ray  [Fla.] 
42  So.  714.  District  court.  United  States 
Standard  Voting-  Mach.  Co.  v.  Hobson,  132 
Iowa,  38,  109  X.  W.  458.  Justice  of  the 
peace.  Richardson  v.  Smith  [N.  J.  Law]  65 
A.  162.  Commissioner's  court.  Mayfleld  v. 
Tuscaloosa  County  Com'rs  Ct.  [Ala.  ]  41  So. 
932. 

64.  Tax  assessors.  City  of  New  York  v. 
Mitchell,  103  N.  T.  S.  87.  Civil  service  com- 
mission. Blake  v.  Lindblom,  225  111.  555,  80 
X.  E.  252,  afg-.  124  111.  App.  282;  City  of 
Chicago  V.  Condell,  224  111.  595.  79  X.  E. 
954,  rvg.  124  111.  App.  64,  and  overruling  City 
of  Chicago  v.  Bullis,  124  111.  App.  7;  City  of 
Chicago  v.  Gillen,  124  111.  App.  210  and  People 
v.  Powell,  127  111.  App.   614. 

65.  Board  of  supervisors  of  county.  Peo- 
ple V.  "Westchester  County  Sup'rs,  116  App. 
Div.   844,   102   N.   T.   S.    402. 

66.  It  is  only  a  determination  which  is 
made  when  exercising  judicial  functions  that 
can  be  reveiwed  by  certiorari.  Beaumont 
v.  Samson  [Cal.  App.]  90  P.  839;  Butler  v. 
Harrison,  124  111.  App.  367;  United  States 
Standard  Voting  Mach.  Co.  V.  Hobson,  132 
Iowa,  38,  109  X".  V^".  45S;  People  v.  Xew  York 
Department  of  Health,  51  Misc.  190,  100  X. 
Y.    S.    788. 

A  judicial  proceeding  implies  a  hearing  as 
a  matter  of  right  to  the  person  afEected 
thereby.  People  v.  Xe^w  York  Department 
of  Health,  51  Misc.  190.  100  X.  Y.  S.  788.  The 
fact  that  a  public  board  or  agent  exercises 
judg^nient  and  discretion  in  the  performance 
of  duties  does  not  necessarily  make  the  ac- 
tion judicial  in  character.     Id. 

Sumiiiary  determination  of  department  of 
Iiealtli  of  X'ew  York  City  that  one  shall  not 
vend  milk  in  the  city  is  not  a  judicial  de- 
termination. People  V.  Xew  York  Depart- 
ment of  Health,  51  Misc.  190,  100  X.  Y.  S. 
788. 

Certiorari  to  ministerial  boards  or  officers 
is  not  the  proper  remedy  to  try  the  title  to 
an  office,   or  the   right  to  exercise  corporate 


functions.  Beaumont  v.  Samson  [Cal.  App.] 
90  P.  839.  Certiorari  is  not  the  proper  rem- 
edy to  determine  validity  of  municipal  cor- 
poration created  by  board  of  supervisors  of 
county.     Id. 

Governor  of  state:  Certiorari  will  not  issue 
from  the  supreme  court  of  a  state  to  review 
an  executive  act  of  the  governor.  State  v. 
Ansel  [S.  C]  57  S.  E.  185.  But  if  the  legis- 
lature invests  him  with  some  judicial  func- 
tion it  would  seem  that  the  writ  will  issue 
to  review  his  decisions  rendered  thereunder. 
Id. 

Not  to  review  action  of  city  council  in  dis- 
ciplining a  member  for  words  spoken  in  de- 
bate.     Butler   V.    Harrison,    124    111.   App.    367. 

Xot  to  review  action  of  board  for  promo- 
tion and  retirement  of  army  officers,  the 
action  of  such  board  being  in  efCectthat  of 
the  president  of  the  United  States.  Reaves 
V.   Ainsworth,   28  App.   D.   C.   157. 

6".  Hayford  v.  Municipal  Officers  of  Ban- 
gor [Me.]  66  A.  731;  Collier  v.  St.  Charles 
Tp.,  147  Mich.  688,  14  Det.  Leg.  X'.  30,  111 
X^.   TV.    340. 

6S.     Hyde  v.  Superior  Ct.   [R.  L]    66  A.  292. 

60.  If  any  error  or  abuse  exists  without 
other  remedy  expressly  provided,  and  it  is 
"necessary  for  the  furtherance  of  justice  and 
the  due  administration  of  the  law."  Hyde  v. 
Superior   Ct.    [R.   I.]    66   A.   292. 

70.  Hyde  v.  Superior  Ct.  [R.  L]  66  A.  292; 
State  V.  Anderson,  130  Wis.  227,  109  X'.  W. 
981 

71.  Knight  v.  Creswell  [Ark.]  101  S.  W. 
754;  Fields  v.  U.  S.,  205  U.  S.  292,  51  Law.  Ed. 
807. 

Proceedings  in  common-la^v  actions  are 
not  revicTvable  by  certiorari  Five-Mil 
Beach  Lumber  Co.  v.  Friday  [N.  J.  Law]  66 
A.  901.  Accordingly,  writ  will  not  issue  to 
review  order  of  circuit  court  in  action  to 
enforce  mechanic's  lien  (Id.),  or  dismissal 
of  rule  requiring  plaintiff  to  show  cause  why 
service  of  summons  and  declaration  should 
not  be  set  aside  (Taylor  Provision  Co.  v. 
Adams  Exp.  Co.,  72  N.  J.  Law.  220,  65  A. 
508). 

Condemnation  proceedings:  Under  Ball- 
inger's  Ann.  Codes  &  St.  §  5645,  upon  appeal 
from  final  judgment  awarding  damages,  all 
questions  which  incidentally  arise  during 
the  trial  before  the  jury  for  determination 
of  such  damages,  or  after  return  of  verdict, 
can  be  reviewed,  and,  therefore,  such  ques- 
tions cannot  be  reviewed  by  certiorari. 
State  V.  Pierce  County  Ct.   [Wash.]   87  P.  814. 

Decision  of  lilghTvay  commissioner:  Cer- 
tiorari will  not  lie  to  review  decision  of 
highway     commissioner     where    appeal    lies 
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current  with  appeal/"  and  in  some  jurisdictions  it  is  express! 3^  provided  by  statute 
111  at  it  may  issue  only  where  there  is  no  appeal  and  no  plain,  speedy,  and  adequate 
remedy  at  law."^  But  where  in  a  particular  case  the  delay  incident  to  an  appeal 
will  render  it  ineffective  to  protect  the  rights  of  a  party,  the  writ  will  issue.'-  It 
will  also  issue  where,  though  a  writ  of  error  has  been  allowed,  the  propriety  of  its 
allowance  is  doubtful  and  a  motion  to  dismiss  it  has  been  filed.'^^  After  opportunity 
to  appeal  has  been  lost  by  the  neglect  or  laches  of  the  applicant,  the  writ  will  not 
lie."''  Even  where  there  is  no  other  adequate  remedy  at  law,  certiorari  will  not  issue, 
in  the  absence  of  express  statutory  authorization,  unless  the  court  or  tribunal  acted 
without  jurisdiction,  or  exceeded  its  jurisdiction,'^'  or  has  not  proceeded  according  to 


from  that  officer  to  township  board,  and  no 
sufficient  reason  appears  wliy  that  remedy 
was  not  resorted  to.  Detroit,  etc.,  R.  Co.  v. 
Graham   [Mich.]   112  N.  W.   99S. 

Juilg'inent  of  justice's  court:  Under  Code 
Civ.  Proc.  §  1068.  a  writ  of  review  wiH  not 
lie  from  the  judg-ment  of  a  justice's  court 
wliere  an  appeal  may  be  I;ad.  Hall  v.  San 
Francisco  Justices'  Ct.    [Cal.  App.]   89  P.   870. 

72.  Under  Rev.  St.  1895,  art.  332,  cer- 
tiorari will  issue  to  review  an  order  settling 
an  administrator's  account  without  a  show- 
ing of  cause  why  an  appeal  was  not  taken. 
Friend  v.  Boren  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.   54,   95   S.   W.   711. 

73.  Code  Civ.  Proc.  §  1068.  Boca  &  L.  R. 
Co.  V.  Lassen  County  Super.  Ct.  [Cal.]  88  P. 
715.  Ballinger's  Ann.  Codes  &  St.  §  5741. 
State  V,  King-  County  Super.  Ct.  [Wash.]  89 
P.  879.  Does  not  lie  to  review  judgment 
condemning  land  for  municipal  purposes.  Id. 
Order  in  ordinary  foreclosure  action  empow- 
ering agent  of  court  to  remove  and  retain 
petitioner's  property  is  not  appealable  un- 
der Code  Civ.  Proc.  §  963,  subd.  2,  and,  there- 
fore, certiorari  will  lie  to  review  it.  Boca 
&  L.  R.  Co.  V.  Lassen  County  Super.  Ct. 
[Cal.]  88  P.  715.  Code  Civ.  Proc.  §  937,  pro- 
viding that  order  made  out  of  court  without 
notice  to  adverse  party  may  be  vacated  by 
judge  who  made  it,  is  applicable  only  to  such 
orders  as  judge  has  power  to  make  without 
notice,  and  does  not  preclude  jertiirar'  upon 
the  ground  of  want  of  jurisdiction.     Id. 

74.  The  length  of  time  it  will  take  to 
prosecute  an  appeal  is  not  a  test  of  the  effi- 
ciency of  the  remedy.  It  inust  further  ap- 
pear that  the  dela.v  incident  to  the  appeal 
will  ■work  deprivation  of  some  substantial 
right  which  will  prevent  the  enjoyment  of  the 
fruits  of  the  appeal.  State  v.  King  County 
Super.  Ct.  [Wash.]  89  P.  879.  In  a  case  involv- 
ing the  right  to  an  office,  where  an  appeal 
could  probably  not  be  determined  before  the 
expiration  of  the  time  for  which  the  office  is 
claimed,  a  writ  of  review  is  an  available 
remedy.  State  v.  Kitsap  County  Super.  Ct. 
[Wash.]  91  P.  4.  Appeal  from  injunction 
prohibiting  use  of  voting  machines  which 
cannot  be  heard  until  after  election  is  not 
a  speedy  and  adequate  remedy.  United 
States  Standard  Voting  Mach.  Co.  v.  Hobson, 
132  Iowa  38,  109  N.  W.  458. 

75.  In  this  case  the  litigation  had  been 
protracted  for  many  years  and  a  large 
amount  was  involved,  and  the  case  was 
brought  up  from  the  circuit  court  of  appeals 
to  supreme  court  by  certiorori  to  avoid  any 
question  of  the  latter  court's  jurisdiction  of 
the  writ  of  error.  Montana  Min.  Co.  v.  St. 
Louis  Min.  &  Mill.  Co.,  204  U.  S.  204,  51  Law. 
Ed.   671. 


76.  Hall  v.  Justices'  Ct.  of  San  Francisco 
[Cal.  App.]   89  P.  870. 

77.  The  mere  fact  tl^at  the  court  acts 
contrary  to  law  in  a  matter  within  its  juris- 
diction is  not  ground  for  certiorari.  Hoff- 
man v.  Lewis  [Utah]  87  P.  167.  But  certior- 
ari will  always  lie  where  the  court  has  ex- 
ceeded its  jurisdiction.  Vette  v.  Byington, 
132  Iowa  487,  109  N.  W.  1073;  Seaboard  Air 
Line  R.  Co.  v.  Ray   [Fla.]   42  So.  714. 

Neither  order  grunting  leave  to  demur  nor 
question  whether  right  to  demur  has  been 
waived  can  be  reviewed  by  certiorari. 
Voorman  v.  San  Francisco  Super.  Ct.,  149  Cal. 
266,   86   P  694 

~\Vliere  in  entering  .judgment  a  justices' 
court  acts  within  its  jurisdiction,  a  writ  of 
review  will  not  lie  under  Code  Civ.  Proc. 
§  1068.  Hall  V.  San  Francisco  Justices'  Ct. 
[Cal.   App.]    89  P.   870. 

Order  granting  motion  brought  regularly 
before  court:  Under  Code  Civ.  Proc.  §  1947. 
the  writ  will  not  issue  to  review  order 
granting  motion,  which  came  regularly  be- 
fore court,  to  strike  out  objections  to  an 
executor's  final  account  and  petition  for  dis- 
tribution. State  v.  Second  Judicial  Dist.  Ct., 
34  Mont.  303,  87  P.  614. 

Error  in  dismissing  appeal:  Under  Rev.  St. 
1897,  the  writ  will  not  lie  where  the  district 
court  did  not  exceed  its  jurisdiction  but 
merely  erred  in  dismissing  an  appeal  from 
justices'  court.  Hoffman  v.  Lewis  [Utah] 
87  P.  167. 

As  a  nunc  pro  tunc  order  correcting  u 
judgment  of  imprisonment  and  costs  by  in- 
serting therein  a  fine,  entered  nearly  six 
years  after  the  judgment,  is  an  excess  of 
jurisdiction,  certiorari  is  tlie  proper  remedy. 
Smith  V.  Mahaska  TJounty  Dist.  Ct.,  132 
Iowa  603,  109  N.  W.  1085. 

Certiorari  will  He  to  determine  validity  of 
order  granting  injunction  restraining  oflicer 
de  facto  from  exercising  duties  of  office. 
Vette  V.  Byington,  132  Iowa,  4ST.  109  N.  AV. 
1073. 

Order  void  on  its  face:  "Wliere  order  of 
commissioner's  court  establishing  stock  dis- 
trict under  acts  1894-95  p.  749,  is  void  on  its 
face,  certorari  is  proper  remedy.  "Wayfield  v. 
Tuscaloosa  County  Com'rs  Ct.  [Ala.]  41  So. 
932. 

No  jurisdiction  over  defendant:  Where  it 
appears  upon  face  of  justices'  judgment  that 
no  summons  was  issued  and  serv.ed  on  de- 
fendant, certiorari  Is  the  proper  remedy. 
But  the  writ  will  not  issue  if  such  defect 
does  not  appear  on  the  face  of  the  judg- 
ment. Knight  v.  Creswell  [Ark.]  101  S.  W. 
754.  Under  the  "act  constituting  courts  for 
the  trial  of  sma.ll  causes,"  P.  L.  1903,  p.  279, 
§    93,    where    the   Justice    of   the   peace   lacks 
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tlie  essential  requirements  of  law."®  Certiorari  will  not  lie  where  no  trial  has  been 
liad,'^  and  as  a  general  rule,  it  will  not  lie  from  an  interiocutory  decree,**'  and  to 
wan-ant  its  issuance  it  must  appear  that  it  will  be  available  to  relieve  some  actual 
and  sulistautial  wrong  or  injury  of  the  applieaut.^^  It  is  the  proper  remedy  where  a 
review  of  the  setting  aside  of  a  default  judgment  is  sought,®-  and  iipon  an  appeal 
it  is  the  proper  process  for  attacking  the  record  of  the  trial  court,®^  and  it  lies  to 
review  an  assessment  for  taxation,®*  or  to  review  a  proceeding  of  the  civil  service  com- 
mission removing  a  police  officer.®^ 

In  Connecticut  the  circuit  court  may  by  certiorari  review  proceedings  before 
a  judge  of  a  court  of  record  to  compel  a  public  officer  to  deliver  books,  etc.,  in  his 
custody  to  his  successor.®"  Certiorari  will  not  issue  to  determine  the  validity  of  an 
election  to  local  option.®'  or  the  title  to  an  office  and  its  emoluments  ®®  or  to  review 
a  decision  resting  in  the  discretion  of  the  officer  or  tribunal  rendering  it.®®  It  will 
not  lie  to  review  a  commitment  for  contempt,®**  or  to  review  the  action  of  an  appellate 
court  made  final  by  consitutional  provision,®^  or  in  order  to  permit  a  party  to  avail 
himself  of  a  defense  which  he  neglected  to  urge  below.®-  The  supreme  court  of  the 
United  States  will  not  grant  the  writ  to  review  a  judgment  of  the  court  of  appeals  of 
the  District  of  Columbia  in  a  criminal  case,  however  important  it  may  be  to  the  appli- 
cant if  the  question  involved  is  not  one  of  gravity  and  general  importance,  there  being 
no  conflict  between  decisions  of  state  and  Federal  courts  or  between  those  of 
Fedei'al  courts  of  difCerent  circuits,  and  nothing  affecting  international  relations.®^ 
The  writ  can  be  issued  only  upon  evidence  presented  by  the  record  itself.®*  j 


juiisdietion  over  defendant  because  of  Ille- 
gality in  service  of  summons  upon  him,  and 
yet  proceeds  to  render  judgment  against  him, 
such  judgment  may  be  reviewed  by  cer- 
tiorari. Richardson  v.  Smith  [N.  J.  Law] 
Co  A.  162. 

Xo  appeal  taken:  Wliere  a  court  proceeds 
to  the  trial  of  an  appeal  case  where  no  ap- 
peal has  been  taken  as  required  by  law,  its 
action  is  reviewable  by  certiorari.  Hoffman 
V.  Lewis   [Utah]    ST  P.  167. 

AflSriiiauce  of  jiidginent  entereal  Tt'ithoiit 
.1urit«diotioii  is  sufflcient  ground  for  certior- 
ari. Seaboard  Air  Line  R.  Co.  v.  Ray  [Fla.] 
42  So.  714 

78.  Seaboard  Air  Line  R.  Co.  v.  Ray  [Fla.] 
42  So.   714. 

79.  Will  not  lie  to  compel  the  police  com- 
missioner of  New  York  city  to  reinstate  a 
policeman  where  no  trial  was  had  before 
commissioner.  Elder  v.  Bingham,  118  App. 
Div.  25,   103  N.  Y.  S.  617. 

80.  Hyde  v.  Superior  Ct.  [R.  L]  66  A.  292. 
But  under  Court  and  Practice  Act  1905,  c.  1, 
S  2.  and  under  tlie  peculiar  circumstances  of 
tliis  case,  certiorari  was  held  to  lie  from  the 
interlocutory  decree  therein.     Id. 

81.  State  V.  Ansel  [S.  C]   57  S.  E.  185. 

82.  State  V.  Thompson  [Tenn.]  102  S.  W. 
349. 

83.  Motion  to  dismiss  appeal  not  proper. 
Ashway  Nat.  Bk.  v.  Utter   [R.  I.]    67  A.  364. 

84.  City  of  New  York  v.  Mitchell,  103  N.  Y. 
S.   87;  People  v.  Keefe,  104  N.  Y.   S.   154. 

85.  City  of  Chicago  v.  Condell,  224  111  595, 
79  N.  E.  954;  Blake  v.  Lindblom,  225  111.  555, 
SO  N.  E.  252. 

86.  Const,  art.  7,  §  8.  State  v.  Morgan, 
130  V^'is.  293,  110  N.  W.  245. 

87.  Kennedy  v.  "Warner,  51  Misc.  362,  100 
N.    Y.   S.   616. 

88.  State    v.    Ansel    [S.    C]    57    S.    E.    185; 

9  Curr.  L.— 3.5. 


Bumsted  v.  Blair,  73  N.  J.  Law.  37  8,  64  A.  691. 
But  it  is  tlie  proper  remedy  for  testing  tlie 
validity  of  an  ordinance,  resolution,  or  mo- 
tion adopted  by  a  municipal  body,  altliough 
the  action  under  review  may  affect,  collater- 
ally, the  right  to  an  office.  Lewis  v.  New- 
ark,   [N.  J.  Law]    65  A.  1039. 

89.  State  V.  Ansel  [S.  C]  57  S.  E.  185. 
Where  municipal  cliarter  provides  that 
charges  against  member  of  Are  department 
shall  be  established  to  satisfaction  of  board 
of  fire  commissioners,  and  that  such  board 
shall  be  responsible  for  efficient  working  of 
department,  if  charges  have  been  regularly- 
preferred,  opportunity  given  to  defend,  and 
Ijoard  has  exercised  its  discretion  in  pass- 
ing thereon  its  judgment  is  not  reviewable 
by  writ  of  review  Ryan  v.  Handley,  43 
Wash.  232,  86  P.  398.  Certiorari  will  not  lie 
to  review  action  of  a  school  district  and  its 
board  of  directors  as  to  a  matter  wliich  the 
law  has  committed  to  their  discretion,  under 
Code,  §  4154,  which  authorizes  certorari  where 
it  is  alleged  that  an  inferior  tribunal  or 
board  exercising  judicial  functions  has  ex- 
ceeded its  proper  jurisdiction  or  otherwise 
acted  illegally.  Brockway  v.  Louisa  County 
Sup'rs,   133   Iowa.   293,   110  N.   W.   844. 

90.  For  ignoring  a  valid  injunction  after 
an  order  overruling  motion  to  dissolve,  from 
which  order  no  appeal  was  taken.  Saginaw 
Lumber  &  Salt  Co.  v.  Griffore,  145  Mich.  287, 
13  Det.  Leg.   N.   505,   108  N.  W.   681. 

91.  Action  of  district  court  on  appeal 
from  justices'  court.  Hoffman  v.  Lewis 
[Utah]    87    P.    167. 

93.  McBurnett  v.  Lampkin  [Tex.  Civ. 
App.]   101  .S.  W.  864. 

93.  Fields  V.  U.  S.,  205  U.  S.  292,  51  Law. 
Ed.  807 

94.  Hayford  v.  Municipal  Officers  of  Ban- 
gor  [Me.]   66  A.  731. 
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Ancillai-y  certiorari. ^^ — An  appellant  is  entitled  to  certiorari  to  bring  up  a 
transcript  of  the  record  proper.**'^  but  it  is  unnecessary  where  the  full  record  is 
brought  up  by  exceptions.®"  Where  the  transcript  is  insufficient  to  present  the 
errors  relied  on,  either  party  ma}'  have  it  corrected  by  certiorari.***  But  the  writ 
will  not  issue  to  a  judge  who  has  settled  a  case  on  appeal  ordering  him  to  make 
changes  therein.^® 

Prerogative  ivrii.'^ 

§  2.  Eight  to  certiorari;  parties.- — Certiorari  k  not  a  writ  of  right.  Its 
issuance  is  discretionary  with  the  courts.^  But  the  discretion  exercised  must  be  a 
sound  judicial  discretion,*  not  an  arbitrary  one.^  In  Xew  York,  where  the  allega- 
tions of  a  petition  for  certiorari  to  review  an  assessment  for  taxation  upon  tJie  giound 
of  overvaluation  are  sufficient  to  confer  jurisdiction  npon  the  court,  the  issue  of  the 
writ  is  imperative.**  Only  a  party  to  the  proceeding  sought  to  be  reviewed  or  one 
directly  affected  by  it  can  prosecute  the  writ.'^  It  will  not  issue  to  review  judicial 
action  on  the  ground  that  injury  is  anticipated  therefrom.**  Where  a  judgment  has 
been  voluntarily  paid,  it  will  not  be  reviewed  on  certiorari,  but  payment  under  legal 
compulsion  will  not  preclude  such  review.^  One  who  is  bound  by  a  judgment  ren- 
dered on  appeal  cannot  have  another  adjudication  of  the  same  matter  by  certiorari.^'' 


95.  See   7   C.   L.    611. 

96.  This  is  the  proper  course  where  the 
papers  constituting-  sucli  record  have  been 
misplaced  without  any  laches  by  appellant. 
Slocumb  V.  Philadelphia  Const.  Co.,  112  N.  C. 
349,  55  S.  E.  196. 

97.  Contempt  proceedings.  In  re  Consoli- 
dated Rendering-  Co.   [Vt.]   66  A.  790. 

9S.  Price  v.  Huddleston,  167  Ind.  536,  79 
N.  B.   496. 

99.  Slocumb  v.  Philadelphia  Const.  Co., 
142  N.  C.  349,  55  S.  E.  196.  It  will  only  is- 
sue to  give  the  judge  an  opportunity  to  cor- 
rect th«  case  when  it  is  first  made  clear,  usu- 
ally by  letter  from  the  judge,  that  he  will 
make  the  correction  if  given  the  time  oppor- 
tunity.    Id. 

1.  See  7  C.  L.  611. 

2.  See  7  C.  L.  612. 

3.  State  V.  Anderson,  130  Wis.  227,  109  N. 
W.  981;  McBurnett  v.  Lampkin  [Tex.  Civ. 
App.]  101  S.  W.  864;  Seaside  Realty  &  Imp. 
Co.  V.  Atlantic  City  [N.  J.  Law]  64  A.  1081; 
Hayford  v.  Municipal  Officers  of  Bangor 
[Me.]  66  A.  731;  City  of  Chicago  v.  CondeH, 
224  111.  595,  79  N.  E.  954,  afg.  124  111.  App.  64; 
City  of  Chicago  v.  Gillen,  124  111.  App.  210. 
The  writ  may  be  granted  or  denied  in  the 
discretion  of  the  court,  according  to  the 
showing  made  in  each  particular  case.  Des- 
lauries  v.  Soucie,  222  111.  522,  78  N.  E.  799, 
afg.  122  111.  App.  81.  Evidence  extrinsic  to 
the  record  may  be  received  before  issuing 
it  to  show  that  no  injustice  has  been  done. 
Deslauries  v.  Soucie,  222  III.  522,  78  N.  E. 
799;  Hayford  v.  Municipal  Officers  of  Bangor 
[Me.]    66  A.  731. 

4.  Seaboard  Air  Line  R.  Co.  v.  Ray  [Fla.] 
42  So.  714. 

5.  City  of  Chicago  v.  Condell,  224  ill.  595, 
79  N.  E.  954. 

6.  City  of  New  York  v.  Mitchell,  108  N.  Y. 
S.  87. 

T.  State  V.  Drake,  130  Wis.  152,  109  N.  W. 
982;  State  v.  Anderson,  130  Wis.  227,  109  N. 
W.  981.  As  a  general  rule,  strangers  to  the 
record  sought  to  be  reviewed  have  no  right 
to  the  writ.  Polk  County  v.  Polk  County 
Dist.  Ct.   133  Iowa,  710,  110  N.  W.   1054.     One 


who  is  not  a  party  must  show  that  the  deci- 
sion sought  to  be  reviewed  is  directed 
against  him  or  his  property  in  the  sense 
that  its  enforcement  would  involve  special, 
immediate,  and,  in  effect,  direct  injury  to  his 
interests.  State  v.  Drake,  130  Wis.  152,  109 
N.  W.  982;  State  v.  Anderson,  130  Wis.  227, 
109  N.  W.  981. 

Taxpayer:  Certiorari  will  not  lie  at  suit  of 
a  taxpayer  of  a  town  to  review  decision  of 
jury  awarding  damages  for  opening  high- 
way. State  V.  Anderson,  130  Wis.  227,  109 
N.  W.  981.  A  taxpayer  is  not  entitled 
to  certorari  to  review  action  of  county 
court  because  such  action  involves  indirectly 
and  incidentally  the  expenditure  of  public 
funds.  Polk  County  v.  Polk  County  Dist. 
Ct.,  133  Iowa,   710,   110  N.  W.   1054. 

Nor  is  the  county  entitled  to  certiorari  in 
such  case.  Polk  County  v,  Polk  County  Dist. 
Ct.,   133  Iowa,   710.   110  N.  W.   1051. 

But  a  taxpayer  and  abutting-  landovrner  is 
entitled  to  certiorari  to  review  award  by 
city  of  contract  for  street  paving  to  a  bid- 
der whose  bid  failed  to  conform  in  material 
particulars  to  specifications  under  which  bids 
were  offered.  Barber  Asphalt  Paving  Co.  v. 
Trenton   [N.  J.  Law]    65  A.   873. 

And  an  owner  of  real  estatt^  Triiose  build- 
ings are  connected  -wltb  seT*-ers  of  a  sewer 
company,  who  has  paid  sewer  rent  therefor 
has  sufficient  interest  to  question  by  certior- 
ari an  ordinance  granting  to  a  new  com- 
pany the  right  to  take  over  the  plant  of 
the  old  company,  and  to  lay  its  pipes  and 
system  of  sewerage  beneath  the  surface  of 
the  streets,  and  fixing  higher  rates  for  sewer 
rentals.  Fogg  v.  Ocean  City  [N.  J.  Law]  65 
A.  885. 

8.  Polk  County  v.  Polk  County  Dist.  Ct., 
133  Iowa,  710,  110  N.  W.  1054. 

9.  Null  V.  Shasta  County  Super.  Ct.  [Cal. 
App.]  87  P.  392.  Payment  made  to  prevent 
seizure  by  a  party  armed  with  apparent  au- 
thority to  seize  property  is  compulsory.  Id. 
Where  respondent  sets  up  paymi'Ut  to  defeat 
issuance  of  writ,  burden  is  upon  him  to  show 
It  was  voluntary.     Id. 

10.  Judgment  on  appeal  by  administrator 
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Certiorari  may  be  refused  on  the  ground  of  laches  ^^  or  because  its  allowance  would 
result  in  an  injury  to  public  interests/^  or  on  these  grounds  the  matters  to  be  re- 
viewed by  the  writ  may  be  circimiscribed.^^  That  an  administrator  has  paid  out 
the  entire  estate,  and  that  an  order  finally  discharging  him  has  been  entered,  will 
not  preclude  the  issuance  of  certiorari  to  review  the  order  settling  his  account.^* 
The  writ  should  be  directed  to  the  person  who,  in  legal  contemplation,  has  the 
custody  of  the  record  to  be  certified.^'' 

§  3.  Procedure  for  writ;  writ,  service  and  return.  Application  or  peti- 
tion}^  The  petition  for  certiorari  must  be  verified  by  an  aflBdavit.^^  Good  cause 
must  be  shown  in  the  petition  for  issuing  the  writ.^*  The  application  must  state 
the  evidence  heard  or  facts  established  in  the  trial  court,^^  and  there  must  be  a 
specific  assignment  of  error.-**  Mere  general  statements  of  a  good  defense,  or  that 
injustice  has  been  done,  is  not  sufiicient.^^  The  petition  is  to  be  strictly  con- 
strued against  the  petitioner.^^  All  the  evidence  or  facts  must  be  stated,  or  so  much 
thereof  as  is  sufficient  to  show  that  a  vital  error  was  committed.^^  In  Georgia  a  dis- 
tinct averment  that  bond  has  been  filed  or  affidavit  made  is  essential  to  the  validity 
of  the  petition.^*  A  petition  by  one  not  a  party  to  the  proceeding  sought  to  be  re- 
viewed must  show  that  the  enforcement  of  the  decision  rendered  therein  would 


sustaining  probate  order  will  preclude  main- 
tenance of  certiorari  by  such  administrator 
acting  in  his  capacity  of  guardian  of  minor 
heirs.  In  re  Pearce  [Tex.  Civ,  App.]  16  Tex. 
Ct.  Rep.  838,  96  S.  W.  1094. 

11.  Seaside  Realty  &  Imp.  Co.  v.  Atlantic 
City  [N.  J.  Law.]  64  A.  1081.  No  question  of 
laclies  is  involved  upon  the  issuance  of  a 
writ  of  certiorari  at  any  time  during  the 
period  prescribed  by  statute.  Reeves  v. 
Jones  [N.  J.  Law]  66  A.  113.  Facts  held  not 
to  constitute  laches  barring  prosecution  of 
certiorari  to  set  aside  ordinance  for  flre- 
house,  and  proceedings  taken  under  Its  pro- 
visions. Lockwood  V.  East  Orange,  73  N.  J. 
LaAV,  518,  64  A.  144.  Section  71  of  act  for 
incorporation  of  cities,  etc.,  P.  L.  1899,  p.  313, 
which  provides  that  no  certiorari  shall  be  al- 
lo^^ed  to  set  aside  any  ordinance  for  any 
improvement  after  the  contract  therefor  shall 
have  been  awarded,  does  not  apply  to  an  or- 
dinance   to    build    a    firehouse.     Id. 

12.  Seaside  Realty  &  Imp.  Co.  v.  Atlantic 
City,   [N.  J.  Law.]    64  A.  1081. 

13.  Seaside  Realty  &  Imp.  Co.  v.  Atlantic 
City  [N.  J.  Law]  64  A.  1081.  Order  of  justice 
who  allowed  writ,  striking  out  a  reason  filed 
attacking  an  ordinance  which  had  been  in 
existence  over  six  years  without  being  ques- 
tioned, approved.     Id. 

14.  Friend  v.  Boren  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  54.  95  S.  W.  711. 

15.  State  V.  Lebanon  Town  Clerk  [Wis.] 
Ill  N.  W.  1129.  W^here  record  is  in  custody 
of  a  mere  ministerial  officer  of  a  court  or 
municipal  corporation,  it  is  in  legal  contem- 
plation in  custody  of  the  court  or  corpora- 
tion. Id.  A  writ  to  review  action  of  town 
supervisors  in  laying  out  highway  under  St. 
1898,  c.  52,  should  be  directed  to  supervisors 
and   not   to   town   clerk.     Id. 

16.  See  7  C.  L.  614. 

17.  Evans  v.  Forsyth,  126  Ga.  589,  55  S.  E. 
490.  Petition  must  be  verified  in  the  manner 
required  by  Civ.  Code  1895,  §  4638.  Hobbs  v. 
Hunter  [Ga.  App.]  57  S.  E.  922;  Linder  v. 
Renfroe  [Ga.  App.]  57  S.  E.  975. 


18.  City  of  Chicago  v.  Condell,  224  111.  595, 
79  N.  E.  954.  Petition  held  sufficient  to  war- 
rant issuance  of  writ.  Linder  v.  Renfroe 
[Ga.  App.]  57  S.  E.  975.  Petition  to  review 
order  settling  account  of  administrator  held 
good  on  general  demurrer.  Friend  v.  Boren 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  54,  95  S.  W. 
711.  Petition  to  review  assessment  for  taxa- 
tion upon  ground  of  overvaluation  held  suf- 
ficient under  Laws  1896,  p.  882,  c.  908,  §  250. 
City  of  New  York  v.  MitcheU,  103  N.  Y.  S.  87. 
Petition  held  suflficient  under  Mills'  Ann.  St. 
§  2695,  which  provides  that  petition  shall 
show  that  judgment  was  not  result  of  peti- 
tioner's negligence,  that  it  was  erroneous 
and  unjust,  and  that  it  was  not  in  peti- 
tioner's power  to  take  an  appeal  in  the  ordi- 
nary way.  State  Bk.  v.  Harcourt  [Colo.]  88 
P.   855. 

19.  McBurnett  v.  Lampkin  [Tex.  Civ. 
App.]  101  S.  W.  864.  Applicant  who  was 
plaintiff  below  is  not  relieved  from  operation 
of  this  rule  if  suit  was  brought  by  his  at- 
torneys who  filed  an  answer  to  defendant's 
plea  in  reconvention,  although  he  alleges  he 
had  no  notice  of  suit,  nor  that  defendant  had 
asserted  a  counterclaim,  there  being  no  alle- 
gation of  fraud  or  negligence  on  the  part  of 
his  attorneys,  or  that  they  lacked  authority 
to  act  in  his  behalf.     Id. 

20.  Assignment  of  error  held  too  general, 
and  that  nothing  could  be  considered  under 
it  except  whether  finding  was  supported  by 
evidence.  Gilbert  v.  King  &  Co.  [Ga.  App.] 
57  S.  E.  991. 

21.  McBurnett  v.  Lampkin  [Tex.  Civ. 
App.]  101  S.  W.  864. 

22.  Petition  based  on  loss  of  right  of 
appeal,  held  to  show  that  such  loss  was  dua 
to  negligence.  Schmltt  v.  Hines  Lumber  Co., 
124  111.  App.   319. 

23.  McBurnett  v.  Lampkin  [Tex.  Civ. 
App.]    101   S.  W.  864. 

24.  Act  of  Dec.  10,  1902  (Acts  1902,  p.  105). 
Yeazey  v.  Crawfordville,  126  Ga.  89,  64  S. 
E.  817. 
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involve  special,  immediate  and,  in  effect,  a  direct  injury  to  his  interests.'*  Insuffi- 
ciency of  the  petition  may  be  waived.-^  All  the  allegations  of  fact  in  the  petition  are 
to  be  taken  as  true,  if  clearly  set  forth  and  properly  verified,  in  deciding  whether  the 
writ  shall  issue.^^  Until  the  time  for  the  answer,  such  allegations  are  to  be  applied 
to  su^h  assignments  of  error  as  are  properly  presented  by  and  contained  in  the  peti- 
tion.-* There  must  be  no  unreasonable  delay  in  making  application  if  such  delay 
will  result  in  detriment  or  inconvenience  to  the  public.^^  The  time  within  which  the 
application  must  be  made  is  generally  prescribed  by  statute  or  constitutional  pro- 
vision.^" Wliere  the  purpose  is  to  attack  an  appeal  upon  a  ground  which  strikes  at 
the  appeal  for  want  of  some  act  which  would  make  it  effective  if  taken,  and  where  the 
time  for  such  act  has  passed,  application  may  be  made  as  soon  as  the  transcript  is 
filed  in  the  appellate  court.^^  A  statement  in  the  petition  that  it  was  presented 
within  the  statutory  time  from  the  rendition  of  the  judgment  is  sufficient  to  show 
prima  facie  that  the  application  was  brought  in  due  time,  although  the  date  of  the 
judgment  is  not  stated.^^  Aliunde  proof  is  not  admissible  to  show  that  the  writ 
was  applied  for  within  the  time  prescribed.^^  Notice  of  the  application  is  some- 
times required.^*  but  failure  to  give  it  is  waived  if  not  taken  by  motion  to  quash.^^ 

The  statutory  lond.^^ — The  applicant  for  certiorari  must  file  a  bond.^^  The 
bond,  while  for  some  purposes  a  part  of  the  record,  is  not  evidence  of  the  facts  therein 
incidentally  recited.  Its  allegations  are  verified  neither  bv  the  oath  of  the  petitioner 
nor  by  the  certificate  of  the  magistrate.'® 

The  writ.^° 

Notice  of  the  writ.*'^ — Written  notice  of  the  sanction  of  the  writ  may  be 
waived.*^ 

Service  of  the  writ.*^ 

The  return.*^ — A  formal  legal  return  is  generally  prerequisite  to  the  jurisdic- 
tion of  the  court  to  review  the  proceedings  or  determination  below.**     The  return 


25.  Petition  by  widow  to  review  judgment 
of  justice  against  her  deceased  husband,  in- 
sufficient in  this  respect.  State  v.  Drake,  130 
Wis.  152,  109  N.  W.  982. 

26.  Is  waived  by  making  return  before 
moving  to  dismiss.  City  of  New  York  v. 
Sloat,  116  App.  Div.  815,  102  N.  Y.  S.  1. 

27.  28.  Linder  v.  Renfroe  [Ga.  App.]  57  S. 
E.   975. 

29.  City  of  Chicago  v.  Condell,  224  111. 
595,  79  N.  E.  954.  Delay  of  a  year  and  a  half 
in  applying  for  certiorari  to  review  proceed- 
ing of  civil  service  commission  removing 
policeman  will  warrant  refusal  of  writ, 
though  such  delay  resulted  from  ignorance 
of  law  and  of  certain  facts,  if  defendant 
was  not  responsible  for  such   ignorance.     Id. 

30.  In  Georgia,  application  must  be  made 
within  thirty  days  from  date  of  judgment. 
Evans  v.  Forsyth,  126  Ga.  589,  55  S.  E.  490; 
Yeazey  v.  Crawfordville,  126  Ga.  89,  54  S.  E. 
817;  Landrum  v.  Moss  [Ga.]  57  S.  E.  965. 
Under  act  101  of  the  Const,  of  1898,  applica- 
tions for  certiorari  to  courts  of  appeal  must 
be  presented  to  supreme  court  not  later  than 
thirty  days  after  decision  of  court  of  appeal 
has  been  rendered  and  entered  on  minutes, 
or  after  refusal  of  application  for  rehearing. 
Rimmer  v.  Jones  Bros.,  117  La.  910,  42  So. 
421. 

Hoffman  v.   Lewis   [Utah]    87   P.   167. 
Evans  v.  Forsyth,  126  Ga.  589,  55  S,  E. 


31. 
32. 

490. 

33. 
965. 

34. 


Landrum   v.   Moss    [Ga.   App.]    57   S.   E. 
Before    allowing   a    writ   of   certiorari, 


notice  of  application  should  be  required, 
especially  where  writ  is  sought  against  a 
body  like  the  Civil  Service  Commission  of 
Chicago.  City  of  Chicago  v.  Gillen,  124  111. 
App.  210. 

35.  City  of  Chicago  v.  Condell,  124  111. 
App.  64. 

36.  See  7  C.  L.  615. 

37.  The  filing  of  bond  or  making  of  proper 
affidavit,  required  under  act  approved  Dec. 
10,  1902  (Acts  1902,  p.  105),  is  a  condition 
precedent  to  application  for  certiorari.  Yea- 
zey V.  Crawfordville,  126  Ga.  89,  54  S.  E.  817. 
Upon  certiorari  to  review  a  justice's  judg- 
ment, if  the  bond  is  not  filed  with  the  clerk 
of  the  superior  court  within  three  months 
after  date  of  the  judgment,  the  clerk  has  no 
authority  to  issue  the  writ,  and  if  he  does  so 
it  is  void.  Loudermilk  v.  Stephens,  126  Ga. 
782,  55  S.  E.  956. 

38.  Landrum  v.  Moss  [Ga.  App.]  57  S.  E. 
965. 

39.  40.     Ses  7  C.  L.  615. 

41.  Under  the  following  waiver  "written 
notice  of  the  sanction  of  the  writ  of  certio- 
rari .  .  .  and  of  the  time  and  place  of  hear- 
ing, waived,"  the  court  did  not  err  in  refus- 
ing to  dismiss  the  certiorari  because  of  a 
noncompliance  with  the  requirements  of  Civ. 
Code  of  1895,  §  4644.  Maddox  v.  Central  of 
Georgia  R.   Co.    [Ga.  App.]    57   S.   E.   1062. 

42.  See  5  C.  L.  562. 

43.  See  7  C.  L.  616. 

44.  State  v.  Pacific  County  Super.  Ct. 
[Wash.]    89  P.   479. 
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must  l)e  made  within  the  time  prescribed  by  statute  *^  or  rule  of  court.*®  Facts  upon 
wliich  the  issuance  of  certiorari  is  asked  or  opposed  must  appear  from  the  return.*^ 
The  return  or  answer  is  conclusive  as  to  material  facts  stated.**  but  not  so  as  to  waive 
legal  conclusions.*''  Allegations  in  the  petition  not  verified  Ijy  the  answer  cannot  be 
considered.^"  But  facts  stated  in  the  petition  and  admitted  by  the  return  must  be 
considered  in  connection  with  the  facts  stated  in  the  return,^^  and  mere  opinions  or 
conclusions  contained  in  a  return  do  not  controvert  allegations  of  fact  in  the  peti- 
tion.^- 

Ohjedions  and  amendments.^" — In  Georgia,  exceptions  to  the  answer  of  the 
magistrate  to  the  writ  must  be  specific  in  pointing  out  the  alleged  deficiencies.^*  Pe- 
tition for  certiorari  cannot  be  amended."  A  written  notice  of  the  sanction  of  the 
writ  and  of  the  time  and  place  of  hearing  may  be  amended  when  the  certiorari  is 
called  for  hearing.^*' 

Quashal  or  dismissal/'' — Defendants  are  entitled  before  return  to  move  to  quash 
and  make  a  showing  in  support  of  such  motion.^®  Where  certiorari  has  been  improvi- 
dently  issued,  it  should  be  quashed,  and  the  petition  dismissed.^*  Causes  for  quashal 
or  dismissal  are  that  certiorari  is  not  the  appropriate  remedy,*'"  that  there  is  an  ade- 
quate remedy  by  appeal,"^  that  the  verdict,'^-  or  the  finding  and  judgment  of  the 
trial  court,*'^  Was  warranted  by  the  evidence,  that  it  does  not  appear  that  there  was 
any  action  by  the  court  or  irregularity  in  the  proceeding  authorizing  certiorari,"*  that 


45.  Under  Ballinger's  Ann.  Codes  &  St. 
§§  5744,  5748,  the  return  must  be  made  not 
later  than  the  day  on  -which  the  writ  is  re- 
turnable, or  to  tvhich  the  court  by  its  order 
may  have  extended  the  time.  State  v.  Pa- 
cific County  Super.  Ct.    [Wash.]    89  P.   479. 

46.  Under  rule  60  of  the  supreme  court, 
requiring-  -writs  of  certiorari  to  be  returnable 
in  twenty  days  unless  otherwise  ordered, 
where  a  writ  ^vas  drawn  with  return  day 
postponed  beyond  the  twenty  days,  an  order 
endorsed  upon  the  writ,  allowing"  it  and 
ordering-  it  to  be  sealed,  sanctioned  the  re- 
turn day  as  mentioned  in  the  writ.  Rich- 
ardson V.  Smith  [N.  J.  Law]   65  A.  162. 

47.  That  there  was  an  oral  answer  in  jus- 
tices' court  questioning  plaintiff's  right  to 
lands,  thus  making  certification  to  district 
court  imperative,  must  be  established  by 
the  record  as  certified.  Affidavit  of  defend- 
ant's attorney  is  insufficient.  State  v.  Car- 
son Justice  Ct.  [Nev.]  87  P.  1.  Facts  al- 
leged to  show  that  plaintiff  had  an  adequate 
remedy  by  appeal  cannot  be  considered  if 
they  do  not  appear  by  the  return.  United 
States  Standard  Voting  Mach.  Co.  v.  Hobson, 
132   Iowa.   38,   109  N.   W.   458. 

48.  People  v.  Westchester  County  Sup'rs, 
116  App.  Div.  844,  102  X.  Y.  S.  402;  Evans  v. 
Forsyth,  126  Ga.  589,  55  S.  E.  490;  People  v. 
Blood,  105  N.  T.  S.   20. 

49.  People  v.  Westchester  County  Sup'rs, 
116  App.  Div.  844,  102  N.  Y.  S.  402.  Legal 
conclusions,  in  return  to  certiorari  to  review 
proceeding's  of  board  of  supervisors  of 
county  in  auditing-  claim  ag-ainst  county 
for  legal  services,  that  services  were  not 
rendered  to  county  and  that  claim  -was  not 
legal  c'narge  against  it,  may  be  examined 
into.     Id. 

30.  Evans  v.  Forsyth,  126  Ga.  589,  55  S.  E 
490;  "V\'estern  Union  Tel.  Co.  v.  Ryan.  126  Ga. 
191,  55  S.  E.  21;  Linder  v.  Renfroe  [Ga.  App.] 
57   S.   E.    975. 

Til.  People  V.  Blood,  105  N.  Y.  S.  20. 
When  the  return  is  silent  as  to  material  al- 


legations of  facts  contained  in  the  petition, 
the  presumption  is  that  the  ofRcers  making 
the  return  intended  to  admit  such  allega- 
tions. People  V,  Desmond,  186  N.  Y.  232,  78 
N.   E.   857. 

.52.     People  V.  Blood,   105  N.   Y.   S.   20. 

53.  See  5  C.  L.  563. 

54.  Civ.  Code,  1895,  §  4647.  Landrum  v. 
Moss    [Ga.    App.]    57   S.    E.    965. 

.5.'.  McBurnett  v.  Lampkin  [Tex.  Civ.  App.] 
101  S.  W.  86  4;  Landrum  v.  Moss  [Ga.  App.] 
57  S.  E.   965. 

56.  May  be  amended  by  striking  date  ap- 
pearing in  notice  and  inserting  in  lieu 
tliereof  tlie  date  -wlien  service  of  notice  was 
actually  made  or  waived,  such  amendment 
being  based  on  affidavit  of  attorney  for 
plaintiff  in  certiorari  who  made  service  or 
secured  waiver  thereof.  Maddox  v.  Central 
of   Georgia   R.   Co.    [Ga.   App.]    57    S.    E.    1062. 

57.  See  7  C.  L.  616. 

58.  Deslauries   v.    Soucie,    122    111.    App.    81. 
5».     City  of  Chicago  v.  Condell,  224  111.  595, 

79  N.   E.   954. 

60.  Where  it  appears  that  the  real  matter 
in  controversy  in  a  proceeding  removed  by 
certiorari  is  the  title  to  a  municipal  office, 
the  writ  will  be  dismissed.  Bumsted  v. 
Blair,  73  N.  J.  Law,  378.  64  A.  691. 

61.  State  V.  King-  County  Super.  Ct. 
[Wash.]   89  P.  879. 

62.  Allen  &  Co.  v.  Boyd  [Ga.  App.]  57  S.  E. 
939.  Wliere  in  suit  on  contract  the  issues 
presented  were  fairly  submitted  to  jury  and 
verdict  for  plaintiff  rendered,  there  was  no 
error  in  overruling  certiorari.  James  v. 
Bowser    [Ga.   App.]    57    S.   E.    1017. 

63.  Hardy   v.   Eatonton    [Ga.]    57   S.   E.    99. 

64.  Where  upon  application  for  certiorari 
and  return  thereto  it  does  not  appear  that 
the  court  usurped  power,  or  refused  to  dis- 
charge any  duty  imposed  by  law,  or  chat 
there  has  been  any  irregularity,  operating 
a  denial  of  justice  in  the  proceedings  com- 
plained of,  the  writ  will  be  dismissed.  In  re 
Theriot,   117  La.   532,  42   So.  93. 
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there  was  no  final  judgment  below,*'^  that  there  was  no  application  for  rehearing,^ 
that  prosecution  has  been  guilt)''  of  laches,®'  or  has  failed  to  make  application  or  file 
petition  for  the  writ  within  the  time  prescribed,®®  or  has  failed  to  give  notice  of  the 
application,'"'  or  has  failed  to  prosecute  it  with  due  diligence.'"  Where  the  purpose 
of  a  writ  is  to  set  aside  certain  proceedings,  and  to  do  so  would  be  an  abuse  of  soimd 
legal  discretion  and  a  great  public  detriment,  the  writ  may  be  quashed  without  re- 
quiring defendants  to  make  return  thereto.^^  Motion  to  dismiss  the  petition  and 
quash  "the  writ  on  the  ground  that  the  petition  is  insufficient  must  be  made  before^ 
making  return.^-  Motion  to  quash  admits  all  facts  well  pleaded.'^^  To  determine 
the  merits  of  the  motion  to  dismiss,  the  petition,  as  well  as  the  transcript  from  the 
trial  court,  should  be  looked  to.'* 

§  4.  Hearing  and  questions  which  may  he  raised  and  settled.'^^ — The  hearing 
on  certiorari  is  restricted  to  errors  alleged  to  have  been  committed  in  the  trial  l^elow.'^* 
A  question  not  raised  in  the  trial  court,"  or  alleged  erroneous  action  as  to  which 
no  objection  was  made,'®  cannot  be  considered.  Only  questions  of  law  can  be  passed 
upon.'**     The  jurisdiction  of  the  trial  court  is  always  open  to  review,®"  and  as  a 


65.  Answer  of  magistrate  failed  to  dis- 
close that  a  final  judgment  liad  been 
rendered  in  justices'  court,  and  no  exceptions 
were  filed  pointing  out  this  deficiency.  Lan- 
drum  V.  Moss    [Ga.  App.]    57   S.   E.   965. 

66.  Under  Supreme  Court  Rule  12,  where 
no  application  for  rehearing  was  filed  in 
court  of  appeal,  writ  of  review  will  be  dis- 
missed. But  this  rule  does  not  apply  to 
matters  decided  at  a  rehearing,  as  no  appli- 
cation for  second  rehearing  is  permissible. 
Succession  of  Morere,   117  La.  543,  42   So.  132. 

67.  Seaside  Realty  &  Imp.  Co.  v.  Atlantic 
City  [N.  J.  Law]  64  A.  1081.  Laches  should 
be  raised  before  answer  unless  the  delay  is 
equal  to  that  limited  for  suing  out  writ  of 
error.  City  of  Chicago  v.  Condell,  124  111. 
App.  64. 

68.  If  the  answer  to  writ  untraversed,  or 
with  a  traverse  not  sustained,  sliows  that 
more  than  the  prescribed  period  elapsed 
after  judgment  and  before  application  for 
writ,  the  writ  should  be  dismissed.  Evans 
V.  Forsyth.  126  Ga.  589,  55  S.  E.  490.  In 
Georgia,  certiorari  to  review  justice's  judg 
ment  will  be  dismissed  where  it  does  not  af- 
firmatively appear  from  record  tliat  writ  was 
applied  for  witliin  thirty  days  from  final 
determination  of  the  case.  Landrvim  v.  Moss 
[Ga.  App.]  57  S.  E.  965.  This  is  not  suf- 
ficiently shown  wliere  the  only  portion  of 
the  record  showing  date  of  judgment  com- 
plained of  is  an  unverified  recital  of  date  of 
the  trial  appearing  in  certiorari  bond.  Id. 
Where  petition  duly  verified  and  sanctioned 
alleges  that  application  was  made  within 
thirty  days  from  date  of  judgment,  it  is  error 
to  dismiss  writ  on  ground  that  date  of  judg- 
ment was  not  shown.  Evans  v.  Forsyth,  126 
Ga.  589,  55  S.  B.  490.  When  certiorari  is  dis- 
missed for  failure  to  aver  in  petition  tiiat 
bond  has  been  filed  or  affidavit  made,  as  re- 
quired by  Act  of  Dec.  10,  1902  (Acts  1902,  p. 
105),  a  second  petition  sued  out  within  six 
months  from  such  dismissal,  but  more  than 
thirty  days  from  the  judgment  complained 
of,  should  be  dismissed.  Yeazey  v.  Craw- 
fordville,  126  Ga.  89,  54  S.  E.  87. 

«9.  City  of  Chicago  v.  Condell.  124  111. 
App.   64. 

70.  State  V.  Pacific  County  Super.  Ct. 
[Wash.]    89    P.    479.     Where    no    return    was 


made  for  more  than  two  months  after  time 
fixed  by  Writ,  and  no  application  for  exten- 
sion made  until  nearly  one  month  after  that 
time,  upon  which  application  the  court  took 
no  action,  and  the  return  was  filed  sixteen 
days  after  time  to  which  extension  was 
asked,  it  was  held  the  writ  should  be  dis- 
missed.    Id. 

71.  Writ  issued  to  test  legality  of  organ- 
ization and  proceedings  of  drainage  district 
where  the  district  had  been  in  operation  for 
some  time,  contracts  made,  expenses  incur- 
red, and  taxes  levied,  and  the  errors  alleged, 
are  teclmical  and  laarmless.  Deslauries  v. 
Soucie,  222  111.  522,  78  N.  E.  799.  Extrinsic 
evidence  may  be  heard  to  show  that  public 
detriment  and  inconvenience  might  result 
from  quashing  such  proceedings.     Id. 

72.  City  of  New  York  v.  Sloat,  116  App. 
Dlv.    815,   102   N.   Y.    S.    1. 

73.  Schmitt  v.  Hines  Lumber  Co.,  124  111. 
App.  319. 

74.  McBurnett  v.  Lampkln  [Tex.  Civ. 
App.]   101  S.  W.   864. 

75.  See  7  C.  L.  617. 

76.  Bryant  v.  Ridgway,  126  Ga.  733,  55  S. 
E.  932.  Asslgninents  of  error  relating  to 
matters  occurring  since  the  trial  cannot  be 
considered.     Id. 

77.  Validity  of  ordinance.  Hard>-  v. 
Eatonton  [Ga.]  57  S.  E.  99;  Reeves  v.  Jones 
[N.  J.  Law]    66  A.  113. 

78.  Reeves  v.  Jones  [N.  J.  Law.]  66  A. 
113. 

79.  On  certiorari  to  review  tlie  action  of  a 
justice  of  the  peace,  the  office  of  tlie  writ 
is  to  bring  up  the  record  for  review  on  ques- 
tions of  law,  and  unless  it  shows  an  error  of 
law  below  the  judgment  must  be  affirmed. 
Questions  of  fact  cannot  be  retired  on  new 
affidavits  or  proofs  in  the  circuit  court.  Ap- 
plenian  v.  Hahn  [Mich.]  112  N.  W.  917.  Upon 
certiorari's  bringing  up  a  habeas  corpus 
proceeding  to  determine  the  custody  of  a 
child,  the  court  will  pass  upon  the  question 
of  law  involved  where  tlie  facts  are  un- 
disputed. Lipsty  V.  Battle,  80  Ark.  287,  97 
S.   W.    49. 

80.  Under  the  Colorado  statutes,  upon  pe- 
tition to  county  court  for  certiorari  by  gar- 
nishee against  whom  judgment  has  been 
rendered   by  justice,  petitioner   is   entitled  to 
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general  rule,  is  the  only  question  that  can  he  raised  and  settled.^^  The  constttution- 
ality  of  the  law  upon  which  tlie  judgment  helow  was  hased  ^-  and  the  propriety  of 
granting  mandamus  *^  are  c[uestions  that  may  be  determined  upon  certiorari.  Upon 
certiorari  to  review  the  action  of  a  municipal  board  in  awarding  a  contract  to  one 
who  it  is  alleged  was  not  the  lowest  responsible  bidder,  apart  from  the  rights  of  the 
lowest  bidder,  the  right  of  the  board  to  pass  over  another  bidder  whose  bid  was 
lower  than  that  of  the  person  to  whom  the  contract  was  awarded  should  be  passed 
upon.8*  The  fact  that  the  court  states  that  it  expresses  no  opinion  on  one  of  the 
(luestions  involved,  but  passes  judgment  thereon  because  it  will  in  any  event  be 
passed  upon  by  the  appellate  court,  will  not  preclude  the  question  being  reviewed  on 
oertiorari.^^  The  rights  of  persons  not  made  parties  to  the  proceeding  cannot  be 
passed  on.^^  Allegations  in  the  petition  as  to  which  the  answer  of  the  magistrate  is 
silent  are  not  verified,  and  are  not  to  be  considered  upon  the  hearing.^'  Matters 
Avhich  are  not  referred  to  in  the  arguments  or  briefs  presented  by  counsel  cannot  be 
reviewed. ^'^  The  regularity  or  manner  of  appointment,  or  the  qualifications  of  the 
trial  judge,  cannot  be  determined.*'^  Upon  certiorari  to  review  a  judgment  condemn- 
ing riparian  rights,  the  petitioner  in  the  condemnation  proceedings  cannot  show,  by 
way  of  reduction  of  damages,  a  prior  ownership  in  a  part  of  the  waters  covered  by  the 
judgment."'^  The  right  to  raise  questions  upon  certiorari  may  be  lost  by  waiver.^^ 
Upon  certiorari  to  review  judgment  of  justice  of  the  peace,  a  trial  de  novo  is  some- 
times authorized  by  statute.^- 

§  5.  Judgment.^^ — The  judgment  below  will  be  quashed  where  it  affirms  a 
judgment  entered  without  jurisdiction."*  The  character  of  judgment  that  may  be 
entered  upon  certiorari  to  review  a  justice's  judgment  is,  in  some  states,  determined 
by  statute.''"     The  effect  of  a  judgment  reversing  the  dismissal  of  proceedings  to 


question  jurisdiction  of  Justice  to  render 
judg'ment  against  him.  State  Bk.  v.  Har- 
court    [Colo.]    88   P.   855. 

SI.  Upon  certiorari  to  review  order  ex- 
tending time  of  defendants  to  plead,  demur, 
or  waive,  only  jurisdiction  of  court  to  make 
the  order  can  be  considered.  Voorman  v. 
gan  Francisco  Super.  Ct.,  149  Cal.  266,  86  P. 
6  94.  The  only  question  reviewable  on  cer- 
tiorari bringing  up  judgment  in  proceedings 
to  recover  penalty  for  violation  of  provisions 
of  ordinance  passed  by  a  board  of  health 
pursuant  to  Gen.  St.  p.  1638,  §  18,  is  whether 
the  court  had  jurisdiction  of  the  parties  and 
the  subject-matter  of  the  suit.  Board  of 
Health  of  Woodbury  v.  Cattell,  73  N.  J.  Law, 
516.  64  A.   144. 

82.  Laws  1905,  c.  117,  p.  182,  entitled 
"Juvenile  Courts."  Mill  v.  Brown  [Utah]  88 
P.    609. 

83.  Upon  certiorari  to  review  action  of 
circuit  court  in  mandamus  proceeding,  an 
assumption  by  low^er  court  that  mandamus 
was  the  proper  remedy  was  equivalent  to  so 
deciding,  and  leaves  open  for  review  the 
propriety  of  that  remedy.  Dickinson  v. 
Board  of  County  Canvassers  of  Cheboygan 
County  [Mich.]  14  Det.  Leg.  N.  196,  111  N.  W. 
1075. 

84.  Jacobson  v.  Board  of  Education  [N.  J. 
Law]    64  A.   609. 

85.  Grant  of  mandamus  to  compel  railroad 
company  to  comply  with  franchise.  "West 
Bloomfleld  Tp.  v.  Detroit  United  R.  Co.,  146 
Mich.   198,   13  Det.  Leg.  N.   717,   109  N.  W.   258. 

80.  Certiorari  to  review  action  of  school 
district  in  issuing  bonds  where  holders  of 
bonds   not   made   parties.     Brockway  v.   Lou- 


isa  County  Sup'rs    133   Iowa,    293,   110   N.    TV. 
844. 

Sr.     Landrum  v.   Moss    [Ga.   App.]    57   S.   E. 
965. 

88. 
859. 

SO. 

90. 


Sharp   V.    Sweeney    [N.    J.    Law]    65    A. 


Will  V.    Brown    [I'tah]    88   P.    609. 
State    V.     Stevens    County    Super.    Ct. 
[Wash.]   90  P.   650. 

91.  Upon  writ  of  review  to  review  judg- 
ment condemning  riparian  rights,  the  objec- 
tion cannot  be  raised  that  notice  was  not 
given  the  party  affected  as  required  by  Act 
of  1S90,  §  45.  where  by  petition  the  court  ac- 
quired jurisdiction  of  the  subject-matter  and 
the  party  affected  appeared  generally  and 
answered  and  in  open  court  agreed  that  the 
case  should  be  tried,  without  objection  for 
want  of  notice.  State  v.  Stevens  County 
Super.   Ct.    [Wash.]    90   P.    650. 

93.  Under  Colorado  statutes,  upon  petition 
to  county  court  for  certiorari  by  garnishee 
against  whom  judgment  has  been  rendered 
by  justice.  State  Bk.  v.  Harcourt  [Colo.] 
88   P.   855. 

93.  See  7  C.  L.  619 

94.  Seaboard  Air  Line  R.  Co.  v.  Ray  [Fla.] 
42  So.  714. 

9.5.  In  Georgia  the  superior  court,  upon 
certiorari,  has  discretionary  power,  under 
certain  circumstances,  to  set  aside  a  judg- 
ment by  default  rendered  in  a  justice's  court 
against  a  garnishee,  and  to  order  a  new  trial. 
O'Donovan  v.  Ocean  S.  S.  Co.  [Ga.  App.]  57 
S.  E.  982.  Under  Comp.  Laws,  §  948,  upon 
certiorari  to  review  a  justice's  judgment,  the 
circuit  court  will  enter  a  new  judgment  on 
which  execution  may  issue,  upon  the  original 
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revoke  a  liquor  license  is  merely  to  remove  a  possil^le  ])ar  to  the  beginning  of  a  new 
proceeding.^"  Under  the  Micliigan  statutes  where  the  judge  files  an  opinion  deciding 
each  question  raised,  concluding  with  the  statement  that  the  writ  may  be  dismissed, 
a  judgment  mav  l)e  entered  thereon  bv  his  successor  in  office.^'  Under  the  California 
statutes  a  judgment  of  the  superior  court  denying  a  writ  of  review  is  conclusive,  ex- 
cept on  appeal.  '•'* 

§  6.  Cosis.'-'-' — Upon  setting  aside  a  contract  awarded  by  a  municipal  board, 
because  not  awarded  to  the  lowest  responsible  bidder,  it  is  proper  to  impose  costs 
upon  defendants.^ 

§  7.  Review  of  certiorari.- — What  court  has  jurisdiction  of  an  appeal  is  gen- 
erally determined  by  statute.^  The  name  of  one  wlio  was  not  a  party  to  the  suit  in 
the  lower  court  should,  on  his  motion,  be  stricken  from  the  scire  facias.'*  The  ap- 
pellate court  must  deal  with  the  case  as  it  appears  from  the  record  before  it.^  The 
transcript  of  the  record  must  show  what  the  issues  between  the  parties  were,®  and  it 
should,  by  implication  at  least  show  that  the  certiorari  bond  and  certificate  as  to  costs 
were  filed  in  due  time  and  before  the  issuance  of  the  writ.'^  A  transcript  of  the 
answer  need  not  be  sent  up  where  the  judgment  below  dismissing  the  writ,  was  based 
on  the  petition  alone. ^  Appellant  is"  estopped  to  urge  a  point  which  is  in  conflict 
with  the  express  averments  of  his  petition.^  Where  the  judgment  sought  to  be  re- 
viewed is  supported  by  the  evidence,  a  judgment  denying  the  writ  will  be  affirmed.^'' 
Where  the  evidence  is  conflicting,  the  discretion  of  the  lower  court  will  not,  as  a 
general  rule,  be  interfered  with.^^     Upon  appeal  from  a  judgment  overruling  a  mo- 


cause  of  action.  Knack  v.  Wayne  Circuit 
Judge,  147  Mich.  4S5,  111  N.  W.  161.  Wliere 
in  such  case  the  circuit  court  decides  all 
points  raised,  concluding  with  a  direction 
for  a  judgment  not  authorized,  and  the  clerk 
does  not  enter  judgment  as  prescribed  by 
Comp.  Laws.  §  10,200,  the  judge  who  ren- 
dered tlie  decision,  or  liis  successoi,  may, 
upon  application  of  the  successfbul  party, 
enter  tlie  proper  judgment,      id. 

96.  It  is  not,  therefore,  a  complete  remedy. 
State   V.   Curtis,    130   Wis.    357,    110<  N.   W.    189. 

97.  Knack  v.  Wayne  Circuit  Judge.  147 
Mich.  4S5,  111  N.  W.  161. 

98.  Therefore  it  wil'  preclude  the  court  of 
a,ppeals  from  entertaining  a  petition  for  the 
writ.  Beaumont  ».  Samson  [Cat.  App.]  89 
P.   137. 

99.  See  7  C.  L.  620. 

1.  Jacobson  v.  Board  of  Education  [X.  J. 
Law.]    64   A.   609.     • 

2.  See   7   C.   L.    620. 

3.  Under  the  California  statutes  an  appeal 
lies  to  the  supreme  court  from  a  judgment 
of  the  superior  court  denying  a  writ  of  re- 
view. Beaumont  v.  Samson  [Cat.  App.]  89 
P.    137. 

■  4.  So  held  where,  upon  petition  to  county 
court  for  certiorari  by  garnishee  against 
wiiom  judgment  had  been  rendered  by  jus- 
tice, plaintiff  below  was  not  made  party, 
and  justice's  motion  that  he  be  made  a  party 
was  overruled,  and  judgment  of  justice  af- 
fiimed,  and  upon  appeal  such  plaintiff  was 
made  a  party,  and  the  scire  facias  issued 
against  him  as  well  as  against  the  justice. 
State  Bk.  V.  Harcourt  [Colo.]  88  P.  855. 

5.  On  appeal  from  judgment  of  superior 
court  affirming  on  certiorari  judgment  of 
city  court,  the  answer  to  the  writ  having 
stated  that  copie.s  of  proceedings  were  at- 
taotied,  tlie  supreme  court,  b.v  order,  directed 


clerk  of  superior  court  to  transmit  copy  of 
any  proceedings  so  attached;  but  he  having 
certified  that  none  were  attached,  or  in  the 
record  of  his  office,  the  supreme  court  could 
act  only  on  the  record  before  it.  Atlantic 
Coast  Line  R.  Co.  v.  Jones,  127  Ga.  447,  56 
S.  E.  761. 

6.  Mere  general  statement  in  petition  for 
certiorari,  "the  case  being  a  suit  for  dam- 
ages against  tlie  last  carrier  for  damages  to 
freight,"  does  not  show  wliat  the  issues 
passed  on  were.  Atlantic  Coast  Line  R.  Co. 
V.   Jones.    127   Ga.   447,   56   S.   E.   761. 

7.  Sufficiently  shown  where  copies  of 
bond     and     jertificate     appear     in     transcript. 

I  dated,  but  with  no  entry  of  filing  thereon,  if 
there  also  appears  a  copy  of  the  writ  of  cer- 
tiorar  bearing  a  date  subsequent  to  that  of 
the  bond  and  certificate.  Loudermilk  v. 
Stephens,   126  Ga.   782,   55  S.  E.   956. 

S.  Evans  v.  Forsyth,  126  Ga.  589,  55  S.  E. 
490. 

9.  Deslauries  v.  Soucie,  222  111.  522,  78 
N.    E.    799. 

10.  Gilbert  v.  King  &  Co.  [Ga.  App.]  57  S. 
E.   991. 

11.  Discretion  in  granting  a  first  new 
trial  will  not  be  controlled.  Bryant  v.  Ridg"- 
way,  126  Ga.  733,  55  S.  E.  932.  The  second 
grant  of  a  new  tria)  or  certiorari  from  jus- 
tice's court  will  not  be  reversed"  when  the 
evidence  in  support  of  the  verdict  is  weak 
and  unsatisfactory,  and  the  overwhelming 
preponderance  thereof  is  against  the  verdict, 
and  it  is  manifest  the  interests  of  justice 
require  another  hearing.  I.iOudermi!k  v. 
Stephens,  126  Ga.  782.  55  S.  E.  956.  It  cannot 
be  lield  by  ■supreme  court  that  a  jud.ge  of  the 
superior  court  abuses  his  discretion  in  over- 
ruling Lertiorari  from  ordinary's  decision 
discontinuing  pub'i  iOcid  ipon  proceeding 
instituted    under    ?j1    Code,   §§    520,    ^24,  when 
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tion  to  dismiss  if  the  petition  is  iusufficieut,  tlie  court,  on  reversing,  will  not  remand, 
but  will  instruct  the  lower  court  to  dismiss  the  petition.^-  By  whom  security  for 
costs  shall  be  approved  is  in  Alabama,  determined  by  statute.^-* 

Chalie.nges;   CHAifBERS  AND  VACATION,  See  latest  topical  index. 


CHAMPERTY    AAD    MAINTENANCE.^ 

C;rantM  of  Land  Held   Adversely   (.'>.'>3>.  Assigninent    to    or    Purchase    by    Attorney 

ARreenients     as     to     Contingent     Fees     and     of   Chose   In   Action    (.'>r>4). 
Payment    of   Expenses   at    Trial    (553).  j        Champerty  as  a  Defense   (554). 

I        Maintenance    (554). 

Statutes  have  to  a  great  extent  displaced  the  common-law  doctrine  as  to  cham- 
perty, but  it  has  been  held  to  prevail  in  Missotiri.- 

Grants  of  land  held  adversely  ^  are  in  many  states  void  as  champertous,*  but  the 
grantor  must  have  been  disseised  ^  and  the  possession  must  be  adverse.®  Hence  the 
rtile  does  not  apply  to  owners  under  statutory  disability.'  The  invalidity  of  such 
deeds  exists  only  as  between  the  adverse  possessor  and  the  grantor,'*  and  the  mere 
fact  that  the  grantee  had  notice  of  the  alleged  title  of  a  third  person  does  not 
render  the  conveyance  inejft'ective,  where  the  claim  of  title  was  in  fact  baseless.** 
The   Kentuck}^  cnamperty  statute  has  been  held  not  to  apply  to  an  easemeat.^" 

Agreements  as  to  contingent  fees  and  imyment  of  expenses  at  trial}'^ — In  most 
states  a  contract  for  a  contingent  interest  in  the  subject-matter  of  the  litigation 
as  compensation  for  legal  services  is  valid/-  but  an  agreement  by  an  attorney  to  pay 

the  evidence,  thoug'h  conflicting",  was  suf- 
ficient to  support  decision  of  ordinary,  and 
no  error  of  law  is  complained  of.  Wilcher  v. 
Nunn,   127  Ga.  7,   55   S.  E.   924. 

12.  Petition  failed  to  state  evidence  heard 
or  facts  established  in  trial  court.  McBurnett 
V.  Lampkin   [Tex.  Civ.  App.]   101  S.  \\^  864. 

13.  V^'lien  appeal  is  from  judgment  ol 
judge  awarding  or  denj'ing  rule  nisi,  appeal 
must  be  taken  under  §  431  of  Code  of  1896, 
and  security  for  costs  approved  by  judge; 
but,  wlien  appeal  is  from  final  judgment  ol 
court,  appeai  is  governed  by  §  2827,  and  se- 
curity must  be  approved  by  clerk  of  court 
Mayfleld  v.  Tuscaloosa  County  Com'rs  Ct 
[Ala.]    41  So.  932. 

1,      See    7    C.   L.    621. 

Kelerher  v.  Henderson    [Mo.]    101   S.  W. 


2, 

108 
3 
4 


See    7    C.   L.    621. 

Baecht  v.  Hevesy.  115  A'pp.  Div.  509. 
101  N.  Y.  S.  413.  Though  under  no  color  of 
title.  Mahan  v.  Smith  [Ala.]  44  So.  375. 
Conveyance  of  land  held  adversely  under  a 
void  mort.^age  foreclosure  held  cliampertous. 
Brynjionlfson  v.  Dagner  [N.  D.]  109  N.  W. 
320.  Deed  given  prior  to  St.  1891,  p.  919,  c. 
354,  authorizing  such  conveyances,  and  not 
delivered  on  the  premises.  Joyce  v.  Dyer,  189 
Mass.    64.    75    X.    E.    81. 

5.  Occasional  entry  on  land  for  purpose 
of  cutting  liay  does  not  amount  to  diss'eisin 
of  owner.  State  Finance  Co.  v.  Beck  [N.  D.] 
109    X.    V^'.    357. 

6.  Merely  obtaining  conveyance  to  land 
does  render  grantee  adverse  holder  within 
champerty  statute.  Collingswortli  v.  Enter- 
prise Land.  Min.  &  Lumber  Co..  30  Ky.  L.  R. 
467,  99  S.  V\'.  234.  One  in  actual  possession 
wlio  anounces  tliat  his  possession  is  not  ad- 
verse but  amicable  has  not  such  possession 
as  will  defeat  a  deed  thereto  in  absence  of 
notice  of  renouncement  of  amicable  hold- 
ing   to    true    owner    that    his   possession    was 


hostile.  Madison  Stockyards  Co.  v.  Frazee, 
30  Ky.  L.  R.  254,  98  S.  W.  283.  Evidence 
held  to  sustain  verdict  negativing  claim 
of  adverse  possession.  "V\''esterfield  v.  Mc- 
Donald,  30   Ky.   L.    R.   1034,   100   S.   W.   230. 

7.  One  in  possession  as  purcliaser  from 
a.n  infant  does  not  hold  adversely  to  infant 
so  as  to  render  void  a  conveyance  by  infant 
to  another  after  attaining  his  majority. 
Smith  V.  Comett,  30  Ky.  L.  R.  302,  98  S.  W. 
297. 

8.  State  Finance  Co.  v.  Myers  [N.  D.]  112 
N.    W.    76. 

9.  An  unconstitutional  purchase  of  land 
of  wliicli  no  one  was  in  possession  is  not 
void  or  champertous  under  Rev.  Codes  1905. 
<  8733.  merely  because  the  grantee's  attor- 
ney examined  the  records  before  purchase 
and  discovered  defects  in  defendant's  title. 
State  Finance  Co.  v.  Meyers  [N.  D.]  112  N. 
W.  76;  State  Finance  Co.  v.  Trimble  [X. 
D.l    112   X.  "^'.    984. 

to.  Sale  of  land  and  appurtenant  ease- 
ment held  valid  though  both  parties  had 
knowledge  that  easement  was  in  adverse 
possession  of  a  third  person.  Williams  v. 
Poole    [Ky.]    103    S.    W.    336. 

11.  See    7    C.    L.    622. 

12,  Taylor  v.  St.  Louis  Transit  Co.,  19S 
Mo  715  97  S.  W.  155.  Xot  illegal  or  against 
public  policy.  Stevens  v.  Slieriff  [Kan.]  90 
P  799  Percentage  of  amount  recovered, 
p'arker'v.  People,  126  111.  App.  538.  Though 
client  agreed  not  to  settle  or  compromise 
without  attorney's  consent,  held  not  cham- 
pertous. In  re  Speranza,  186  X".  Y.  280,  78 
X  E.  1070.  Under  a  contract  by  which  an 
attorney  was  to  have  as  his  compensation  a 
share  of  land  in  controversy,  if  he  succeeded, 
he  Is  entitled  to  his  share  of  the  land 
recovered,  though  only  part  of  it  was  re- 
covered. Carlisle  v.  Gibbs  [Tex.  Civ.  App.] 
by  an  attorney  to  collect  a  claim  for  $10  if 
$50    was    recovered,    and   for   a   proportionate 
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the  costs  of  litigation  is  void.^^  Such  contracts,  however,  must  be  distingiii>he{l 
from  an  agreement  to  pay  coste  out  of  the  fruits  of  the  litigation,'*  the  latter  Ijeing 
valid.  That  fee  provided  by  contingent  fee  contract  is  exorbitant  does  not  avoid 
it.^°  Povertv  of  a  litigant,  while  evidence  tending  to  establish  a  champertous 
agreement  with  the  attorney,  is  not  sufficient,  alone,  to  establish  such  an  agree- 
ment.^* The  fact  that  as  to  one  action  a  contract  may  have  been  champertous 
does  not  affect  vested  rights  in  separate  causes  of  action  under  the  same  contract.^' 
Under  the  Xew  York  statute  prohibiting  the  promising  of  a  valuable  consideration 
as  an  inducement  to  a  retainer  such  promises  do  not  affect  a  contingent  fee  con- 
tract unless  made  before  retainer, ^^  An  agreement  by  an  attorney  to  pay  to  a 
third  person  a  portion  of  fees  earned  under  a  champertous  contract  is  not  from 
that  fact  alone  champertous.^^ 

Assignment  to  or  purchase  hy  attornei/  of  cliose  in  action.-'^ — The  purchase  by 
an  attorney  of  claims  against  his  client  pending  suit  is  not  champertous.^^  Under 
the  Xew  York. statute  the  purchase  of  a  chose  in  action,  by  an  attorney,  with  intent 
to  sue  thereon  is  prohibited.-- 

Champerty  as  a  defense.^^ — Champerty  is  a  defense  only  as  between  parties  to 
the  alleged  champertous  agreement  and  their  privies,^*  and  to  be  available  must  be 
pleaded. ^^ 

Maintenance.^^ — ^laintenance  is  the  aiding  of  a  litigant  with  money  to  prose- 
cute or  defend  his  suit  by  a  stranger  having  no  interest,  direct  or  remote,  imme- 
diate or  contingent,  upon  an  agreement  with  the  party  in  interest,  whereby  such 


fee  if  more  was  recovered,  made  in  good 
faith,  lield  valid.  VS^hinery  v.  Brown.  36  Ind. 
App.   276.   75   N.   E.   605. 

13.  Contract  for  contingent  fee  held  not 
champertous  as  requiring  attorney  to  pay 
costs  of  litigation.  Calkins  v.  Pease,  125 
111.  App.  270.  An  agreement  by  an  attor- 
ney to  pay  all  court  fees,  fees  of  witnesses, 
and  necessary  disbursements  to  judgment 
in  consideration  of  clients'  agreement  to 
give  him  percentage  of  amount  recovered, 
is  void  under  Code  Civ.  Proc.  §  74,  prohibit- 
ing an  attorney  from  making  loans  to  client 
to  conduct  litigation.  In  re  Speranza,  186 
N.   Y.    2S0,    78    N.    E.    1070. 

14.  Agreement  by  attorney  not  -to  call 
upon  client  for  money  to  pay  neces.«ary  dis- 
bursements required  in  pending  litigation 
does  not  render  agreement  champertous 
under  Code  Civ.  Proc.  §  74.  Ransom  v.  Cut- 
ting  [N.   Y.l    81  N.  E.   324. 

l.~.  In  absence  of  fraud  or  concealment 
that  amount  to  which  attorney  is  entitled 
under  contingent  fee  contract  is  dispropor- 
tionate to  value  of  service  performed  does 
not  invalidate  contract.  Humphries  v.  Mc- 
Lachlan.   87   Miss.    532,    40   So.   151. 

1«.  Evidence  held  insufficient  to  estab- 
lisli  cliampertous  contract  between  plaintiff 
and  her  counsel,  the  claim  being  based  upon 
plaintiff's  poverty  and  her  inability  to  pay 
attorney's  fees  for  conducting  litigation. 
Lyttle    v.    Goldberg    [Wis.]    Ill    N.    W.    718. 

17.  Where  three  per.sons  having  separate 
causes  of  action  enter  into  contingent  fee 
contract,  such  contract  is  not  cliampertous 
as  to  two  actions  which  have  been  com- 
menced merely  because  thereafter  one  of  the 
attorneys  became  surety  for  costs  as  to 
the  third  plaintiff.  Taylor  v.  St.  Louis  Tran- 
sit  Co..   IfiS   Mo.   71,'..   97   S.  W.   155. 

18.  Contingent    fee    contract    with    an    at- 


torney held  not  champertous  under  Code  Civ. 
Proc.  §  74,  because  induced  by  a  promise  to 
advance  money,  it  not  being  shown  that  the 
alleged  promise  was  made  before  retainer. 
C>'Neill  V.  Campbell.  103  N.  T.  S.  150. 

19.  Kelerher  v.  Henderson  [Mo.]  101  S. 
W.  1083. 

20.  See    7    C.    L.    623. 

21.  Action  against  administrator  and  his 
surety,  purchase  by  attorney  for  latter  of 
claims  of  certain  distributees  during  pen- 
ilf-ncy  of  the  action  is  valid.  Moselev  v. 
Johnson    [N.    C]    56    S.    E.    922. 

22.  Contingent  fee  contract  with  attorney 
providing  for  latter's  compensation  out  of 
percentage  Qf  amount  recovered  held  not  in 
violation.  Code  Civ.  Proc.  §§  73,  74,  pro- 
lii biting  an  attorney  from  purchasing  or  be- 
ing interested  in  a  chose  in  action  with  in- 
tent to  sue  thereon  or  to  make  loans  to 
client.  In  re  Speranza,  186  N.  Y.  280,  78  N. 
E.  1070.  Evidence  that  plaintiff  was  an  at- 
torney, and  the  opening  statement  of  his 
counsel  that  plaintiff  was  a  clerk  in  his  office 
and  held  only  the  legal  title,  and  the  fact 
that  action  was  brought  witliin  a  month 
after  assignment,  hold  insufficient  to  show 
a  pui'chase  of  a  claim  by  an  attorney  with 
intent  to  sue  thereon  in  violation  of  Code 
Civ.  Proc.  §  73.  Oldmixon  v.  Severance,  104 
N.  Y.  S.  1042. 

23.  See    7    C.    L.    624. 

24.  Tliat  litigation  grows  out  of  champer- 
tous contract  not  defense  in  collateral  pro- 
ceeding. Elser  V.  Gross  Point,  223  111.  230, 
79  N,  E.  27.  Deed  to  land  adversely  held 
invalid  only  as  between  grantor  and  ad- 
verse holder.  State  Finance  Co.  v.  Myers 
[N.   D.   ]    112   N.   W.    76. 

2,".,  Kelerher  v.  Henderson  [Mo.]  101  S. 
W.   10  S3. 

2«,      See  7  C.  L.  624. 
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stranger  is  to  receive  part  of  tlie  thing  in  dispute;-'  but  where  a  common  riglit 
ii,  involved,  the  participatioji  of  any  party  having  an  interest  in  the  result  of  the 
litigation  is  not  maintenance.-®  An  agreement  by  which  a  third  person  is  to  share 
in  the  fruits  of  the  litigation  with  the  attorney  is  not  champertous  where  such  per- 
son does  not  undertake  to  pay  any  of  the  costs  of  the  litigation.-® 

Chaxge   of  Ve>-l'e;    Character   Evidence;    Charitable   and    Corkectioxal    Ixstitu- 
TTOxs,  see  latest  topical  index. 


8   1      Xatnre  and  E^ssenf iais;  Validity  (555) 
§  2.      Capacity   of   Donee   or    Trustee    (557) 


CHARITABLE    GIFTS. 

Interpretation 


8  3. 
(558). 

§  4. 
(559). 


Administration        and 


Construction 
Enforcement 


Scope  of  topic. — ]\ratters  applicable  to  trusts  in  general,^"  and  to  religious  so- 
cieties,"^ hospitals,^^  schools.^^  and  the  care  of  paupers,"*  in  particular,  and  to  the 
taxation  of  the  property  of  charitable  institutions,^^  and  their  liability  for  the 
torts  of  their  agents  and  servants,^"  are  treated  elsewhere.  Eeference  should  also 
be  had  to  the  topics  dealing  with  the  interpretation  of  deeds,^'  and  wills."* 

§  1.  Nature  and  essentials;  validitj/.^^ — The  validity  of  charitable  trusts  de- 
pends largely  on  the  statutes  of  the  various  states.*"  Xo  particular  words  are  neces- 
sary to  create  such  a  trust.*^  The  subject-matter  of  a  gift  to  charitable  uses,*^ 
\he  objects  and  purposes  to  be  accomplished/^  and  the  beneficiaries,**  must  be  des- 


27.  Agreement  by  stranger  at  his  own 
Gkcst  to  bring  an  action  to  quiet  title  as 
against  an  oil  and  gas  lease  in  consideration 
of  owner's  promise  to  lease  same  to  him 
held  champertous.  Mud  Valley  Oil  &  Gas 
Co.   V.   Hitchcock    [Ind.  App.]    81  N.   E.   111. 

28.  Agreement  by  owner  of  land  affected 
by  change  of  adjacent  waterway  with  an 
owner  similarly  situated  to  pay  all  costs  of 
litigation  in  respect  to  such  change  held 
valid.  Elser  v.  Gross  Point,  223  111.  230,  79 
N.  E.  27.  An  agreement  between  two  per- 
sons jointly  interested  in  certain  property 
by  whicli  one  party  agreed  to  pay  all  ex- 
penses of  litigation  in  relation  thereto  and 
to  share  the  proceeds  thereof  equally  with 
the  other  is  not  champertous.  Mexican  Xat. 
Coal,  Timber  &  Iron  Co.  v.  Frank,  154  F.  217. 

2{».  .\n  agreement  by  which  in  considera- 
tion of  plaintiff's  services  in  procuring  bonds 
to  be  sued  on  by  defendant  the  latter  agreed 
to  pay  the  former  one-half  fee  paid,  plaintiff 
agreeing  to  pay  one-half  of  all  reasonable 
expenses  necessary  to  successful  prosecu- 
tion of  the  actions,  does  not  obligate  him  to 
pay  any  portion  of  costs  of  litigation  and 
is  not  champertous.  Kelerher  v.  Henderson 
[Mo.]    101   S.   W.   10S3. 

.SO.     See    Trusts,    8    C.   L.    2169. 

31.  See    Religious    Societies.    8    C.    L.    1718. 

32.  See    Asylums    and    Hospitals,    9    C.    L. 

33.  See  Colleges  and  Academies,  7  C.  L. 
657;  Schools  and  Education,  8  C.  L.  1851. 

34.  See  Paupers.   8   C.  L.   1324. 

35.  See  Taxes,   8   C.   L.   2058. 

36.  See  topics  dealing  with  the  particu- 
lar institution  involved,  as  Asylums  and 
Hospitals,  etc. 

37.  See  Deeds  of  Conveyance,  7  C.  L.  1103. 

38.  See  V\'ills,   8   C.   L.   2305. 

39.  See    7    C.    L.    624. 

40.  See,    also.    Trusts,    8    C.    L.    2169.     Will 


leaving  property  to  "Wilder  charity"  held 
not  violative  of  statute  regulating  uses  and 
trusts.  Appleby  v.  Appleby's  Estate,  100 
Minn.    408,    111   X.    V^'.    305. 

41.  Donation  of  funds  to  committee  to  be 
expended  for  benefit  of  sufferers  from  burn- 
ing of  excursion  steamer  held  to  create  valid 
trust,  though  such  purpose  was  expressed 
by  oral  and  written  declarations  and  by  con- 
duct. Loch  V.  Mayer,  50  Misc.  442,  100  X.  T. 
S.   837. 

42.  Will  held  to  mean  that  all  income 
over  and  above  certain  bequests  should  be 
used  for  charitable  purposes  so  that  subject- 
matter  was  sufhciently  certain.  Welch  v. 
Caldwell,  226  111.  488,  80  N.  E.  1014. 

43.  Bequest  to  corporation  for  general 
purpose  of  its  incorporation  is  not  indefinite 
in  anv  respect.  Jordan's  Adm'x.  v.  Richmond 
Home  for  Ladies  [Va.]  56  S.  E.  730.  Bequest 
to  trustees  of  Universalist  general  conven- 
tion of  remainder  in  certain  realty  which 
was  to  be  by  them  sold  and  proceeds  applied 
to  mission  work  in  the  U.  S.  held  not  void 
for  uncertainty.  Jordan  v.  Universalist  Gen- 
eral Convention  Trustees  [Va.]  57  S.  E.  652. 
Direction  to  executors  to  distribute  residue 
to  such  religious,  charitable,  and  benevolent 
institutions  "as  in  their  discretion  shall  be 
best  and  proper"  held  to  create  valid  trust. 
In  re  Dulle's  Estate  [Pa.]  67  A.  49.  Fact  that 
will  was  indefinite  as  to  any  particular  insti- 
tution or  any  particular  charitable  purpose 
held  not  to  invlidate  provision  creating  char- 
itable trust.  In  re  Shattuck's  V\^ill,  103  N. 
y.  S.  520.  Will  expressing  testatrix's  de- 
sire to  devote  greater  portion  of  property  to 
charitable  purposes  and  directing  executors 
to  give  income  to  such  charitable  purposes 
as  they  and  their  successors  should  judge 
would  do  most  real  good  held  to  constitute 
valid  gift  to  charitable  uses.  Selleck  v. 
Thompson    [R.    I.]    67    A.    425.     Will    giving 
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ignated  wltli  reasonablo  certainty.  Tliere  must  also  Ije  a  class  of  bencCiciaries  to 
whom  tlie  gift  may  apply.*'"'  Statutes  in  some  states  provide  that  such  gifts  shall 
jiot  fail  because  of  indetiniteness  or  uncertainty  as  to  the  beneficiaries.*"  A  mere 
misriom-er  of  a  corporate  beneficiary  does  not  render  the  gift  invalid,*'  extrinsic 
evidence  being  admissible  to  identify  the  institution  intended.**  Hospitals  *^  not 
conducted  for  pecuniary  profit,^"  churches,^'-  and  nuisonic  associations,^^  have  been 


widow  life  estate  in  all  testator's  property 
on  condition  that  slie  give  as  she  miglit  see 
fit  to  his  relations,  and  that  balance  should 
be  given  "to  advance  tlie  cause  of  religion 
and  promote  the  cause  of  cliarity"  in  such 
manner  as  she  should  think  would  be  most 
conducive  to  tlie  carrying  out  of  testator's 
wishes,  held  not  to  create  sucli  a  trust  for 
cliaritalile  use  as  equity  could  enforce  after 
wido-.. 's  death.  Hadley  v.  Forsee  [Mo.]  101 
S.   \V.   59. 

44.  Certaint.v  of  beneficiaries  is  secured 
wliere  a  power  of  selection  or  appointment 
i.s  vested  in  some  person.  Welch  v.  Cald- 
well. 226  111.  488,  80  X.  E.  1014.  Where  will 
provided  that  Inconie,  above  certain  be- 
quests, should  be  devoted  to  a  certain  asso- 
ciation and  other  charitable  purposes  se- 
lected by  widow,  and  vested  lier  with  power 
®f  appointment  of  residue  of  estate  to  chari- 
table and  religious  purposes  after  her  deatli 
held  that  gift  was  not  void  for  uncertainty 
of  beneficiarie-s.  Id.  Question  as  to  effect 
of  death  of  widow  w^itliout  exercising  power 
as  to  residue  lield  not  open  to  consideration 
during  her  lifetime.  Id.  Trust  whereby  exe- 
cvitors  were  authorized  to  distribute  residue 
of  estate  ainong  sucli  religious,  charitable, 
and  "benevolent"  institutions  as  tliey  miglit 
in  their  discretion  deein  proper,  held  not  too 
indefinite  to  be  enforced.  In  re  Dulles's  Es- 
tate [Pa.]  67  A.  49.  Benefi(Maries  of  trust 
fund  for  relief  of  sufferei's  from  burn- 
ing of  excursion  steamer  held  sufficiently 
definite,  so  that  Laws  1893.  p.  1748,  c.  701, 
providing  that  charitable  gifts  sliall  not  be 
deemed  invalid  because  of  indeflniteness  of 
beneficiaries,  was  inapplicable.  Loch  v. 
Mayer.   50   Misc.    442,   100   N.    Y.   g.   837. 

Devises  to  corporation  for  purpose  of  help- 
ing to  educate  poor  Catliolic  children  (Mc- 
Donald V.  Shaw  [Ark.]  98  S.  W.  952),  and  to 
pastor  of  certain  cliurch  for  purpose  of  lielp- 
ing  to  establish  school  in  parish  for  educa- 
tion of  Catholic  boys,  and  for  helping  to 
educat"  young  men  for  the  priesthood,  held 
not  void  lor  indeflniteness  of  beneficiaries 
(Id.).  Bequest  in  trust  tn  ostaljlish  and 
maintain  school  for  purpose  of  educat- 
ing I)o>s  residing  in  Illinois  between  ages 
of  12  and  18,  and  who  are  unable  to  educate 
themselves,  held  not  void  foi-  uncertainty  as 
to  individual  members,  such  uncertainty 
being  neces.sary  to  valid  charity.  Tinclier 
V.  Arnold  [C.  C.  A.]  147  F.  665.  Gift  in  trust 
for  )jenefit  of  unincorporated  religious  asso- 
ciation lu'ld  void,  under  laws  of  West  Vir- 
ginia, for  uncertainty,  whctlier  regarded  as 
devise  of  realty  or  gift  of  personalty.  Mil- 
ler   v.    Ahrens,    150    F.    644. 

4'>.  Trust  for  purpose  of  educating  boys 
of  certain  age  in  Illinois  who  are  unable  to 
educate  themselves  held  not  rendered  void 
for  want  of  sucii  a  class  by  reason  of  fact 
that  in  that  state  all  children  could  obtain 
free  education  at  public  schools,  thei'e  be- 
ing a  class  of  boys  unable  to  attend  them. 
Tincher  v.   Arnold    [C.   C.   A.]    147   F.   665. 


46.  Laws  1893,  c.  701,  held  not  to  validate 
gift  to  unincorporated  association  attempt- 
ing to  make  it  trustee  for  itself  as  such 
beneficiary.      Catt   v.    Catt,    103    N.    Y.    S.    740. 

47.  See,  also.  Wills,  8  C.  L.  2305.  Bequest 
or  devise  will  not  fail  because  of  mere  inac- 
curacy in  designation  of  beneficiary,  where 
meaning  of  testator  can  be  gatliered  ■witli 
reasonable  certainty  from  the  instrument 
itself,  or  where  tlie  identity  of  the  objects 
of  testator's  bounty  can  be  shown  by  intrin- 
sic evidence,  which  is  always  admissible  for 
that  purpose  wliere  tliere  is  ambiguity  or 
uncertainty.  McDonald  v.  Shaw  [Ark.]  98 
S.  W.  952.  Devise  to  "the  convent  of  the 
Sisters  of  Mercy  at  Ft.  Smith,  known  as  St. 
Anne's  Convent,"  held  intended  for  the  "Sis- 
ters of  Mercy  of  the  Female  Academy  of  Ft. 
Smith,"  a  corporation.  Id.  "Sisters  of  the 
Poor  of  St.  Francis,"  a  corporation  conduct- 
ing hospital  known  as  the  St.  Francis  Hos- 
pital, held  to  take  bequest  to  the  "Trustees 
of  St.  Francis  Hospital,"  particularly  as  act 
under  wliich  it  was  incorporated  provided 
tliat  no  misnomer  should  defeat  any  gift  or 
devise  to  it.  Johnston  v.  Hughes,  187  N.  Y. 
446,  80  N.  E.  373.  Extrinsic  evidence  as  to 
knowledge  and  relations  of  testatrix  to  va- 
rious societies  considered  and  held  tliat 
"Cliristmas  Fund  of  the  Protestant  Episcopal 
church  in  the  Diocese  of  Western  New  York" 
was  entitled  to  bequest  to  "the  society  for 
Disabled  Potestant  Episcopal  Clergymen,  by 
\vliatever  name  said  society  may  be  known." 
In  re  North,  52  Misc.  429,  103  N.  Y.  S.  574.  Be- 
quest to  "the  trustees  of  the  Presbyterian 
Home  for  Old  Ladies,  situated  in  Riclimond, 
Virginia,"  held  intended  for  "Richmond 
Home  for  Ladies."  Jordan's  Adm'x  v. 
rtichniond  Home  for  Ladies  [Va.]  56  S.  E. 
730. 

48.  Parol  evidence.  Jordan's  Adm'x  v. 
Richmond  Home  for  Ladies  [Va.]  56  S.  E. 
730.  Extrinsic  evidence  lield  admissible  to 
sliow  wliich  of  two  possible  societies  was 
intended  by  gift  to  "the  Society  for  Disabled 
Protestant  Episcopal  Clergymen,  by  what- 
ever name  said  society  may  be  known."  In 
re   North.   52  Misc.   429,   103   N.   Y.   S.   574. 

4S),  .'^danis  V.  University  Hospital,  122  Mo. 
App.   675.   99   S.  W.   453. 

."(>.  Whether  or  not  a  corporation  is  one 
foi-  pecuniary  profit  must  be  determined 
from  its  articles,  and  evidence  aliunde  is  in- 
admissible to  show  tliat  it  is  in  fact  a  cliari- 
talde  association.  Gitzhoffen  v.  Sisters  of 
Holy  Cross  Hospital  Ass'n  [Utah]  88  P.  691. 
Corporation  conducting  hospital  held  one 
f(,i-  pecuniary  profit  and  not  cliarity.  Gitz- 
hoffen V.  Sisters  of  Holy  Cross  Hospital 
Ass'n    [Utah]    88    P.    691. 

."I.  Cliurclies  are  public  charitable  in- 
stitutions and  property  of  church  is  chari- 
tal)le  trust  fund.  Ei-uce  v.  Central  M.  E. 
Cliurch,  147  Midi.  230.  13  Det.  Log.  N.  1099, 
110  K.  W.  951. 

32.  Evidence  that  masonic  association  was 
formed    for   certain    purposes   of   charity    and 
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Leld  to  be  charities,  and  gifts  for  educational  or  religious  purposes,  gifts  to  chari- 
table uses.^^ 

In  the  absence  of  a  statutor}^  provision  to  the  contrary,  and  subject  to  the 
rights  of  the  surviving  husband  or  wife,  one  may  by  will  give  all  his  property  to 
charity.^*  In  some  states  the  amount  that  can  be  so  disposed  of  is  limited,  where 
tlie  testator  is  survived  by  certain  named  relatives."  In  others  all  gifts,°«  or  all 
gifts  in  excess  of  a  certain  amount,"  are  void  if  made  within  a  specified  time  be- 
fore the  death  of  the  grantor  or  testator. 

The  rule  against  perpetuities  is  generally  held  not  to  apply  to  charitable  gifts,"^' 
though  a  contrary  rule  seems  to  prevail  in  some  states.^' 

§  2.  Capacity  of  donee  or  trustee.^^ — In  order  that  gifts  to  corporations  for 
charitable  purposes  may  be  valid,  the  corporation  must  be  capable  of  taking  and 
holding  the  property,^^  and  the  gift  must  be  for  a  use  consistent  with  the  purposes 


held  its  funds  in  trust  for  such  purposes 
alone,  etc.,  held  sufficient  to  support  finding 
as  to  its  charitable  character.  Kauffman  v. 
Foster,   3   Cal.   App.   741,   86   P.   1108. 

53.  Gifts  for  educational  purposes.  Mc- 
Donald V.  Shaw  [Ark.]  98  S.  W.  952.  Be- 
quest to  trustees  of  incorporated  college  to 
use  income  for  higher  education  of  young 
men  for  Christian  ministry  on  certain  con- 
ditions held  to  create  public  charity.  Trus- 
tees of  Washburn  College  v.  O'Harra  [Kan.] 
90  P.  234.  Fund  raised  for  benefit  of  widows 
and  orphans  of  ministers  of  particular 
church,  accumulations  in  excess  of  amount 
necessary  for  that  purpose  to  be  used  for 
other  objects  connected  with  church  in  dis- 
cretion of  warden  and  vestry,  held  valid 
charitable  trust  for  religious  purposes  which 
could  be  applied  cy  pres  on  proper  showing. 
Sears  v.  Attorney  General,  193  Mass.  551,  79 
N.  E.  772.  Gift  to  incorporated  college, 
both  founded  and  conducted  as  a  charity, 
held  gift  to  charitable  use,  though  there 
was  nothing  in  will  in  connection  with 
gift  indicating  a  charitable  purpose.  Amole's 
Estate,  32  Pa.  Super.  Ct.  636. 

54.  Except  as  to  statutory  rights  of 
surviving  husband  or  wife.  Hubbard  v. 
Worcester  Art  Museum   [Mass.]   80  N.  E.  490. 

55.  Bequest  in  violation  of  Laws  1860,  p. 
607,  c.  360,  providing  that  no  person  having 
a  husband,  wife,  child,  or  parent  shall  be- 
queath or  devise  more  than  half  his  estate 
to  any  charitable  society,  is  void  as  to  such 
excess,  and  such  invalidity  may  be  taken  ad- 
vantage of  by  others  than  the  persons 
therein  enumerated.  St.  John  v.  Andrews 
Inst,  for  Girls.  117  App.  Div.  698,  102  N.  Y. 
S.  808.  Since  will  takes  effect  at  testator's 
death,  held  that  word  "having"  should  be 
construed  to  mean  "leaving  him  surviving," 
and  hence  validity  of  such  bequests  depends 
on  survivorship  of  one  of  those  enumerated 
in  the  act.  Id.  Where  husband  and  wife 
perished  in  common  disaster,  held  that  bur- 
den was  on  next  of  kin,  who  were  relying 
on  the  act  to  defeat  husband's  bequest  to 
charity,  to  prove  that  wife  survived  him. 
Id.  In  determining  whether  will  gives  more 
than  half  of  estate  to  charities,  held  that  life 
estate  given  to  widow  should  be  considered 
as  legacy,  and  that  present  value  thereof 
should  be  deducted  from  legacies  to  chari- 
ties and  others.  In  re  Strang.  105  N.  Y.  S. 
566.  Statute  does  not  apply  to  donations  by 
deeds  of  trust  executed  during  the  lifetime 
of  the  donor.     Robb  v.  Washington  and  Jef- 


ferson College,  185  N.  T.  485,  78  N.  E.  359. 
May  be  insisted  on  by  any  person  who  de- 
rives   a    benefit    therefrom.    Id. 

56.  Gift  to  college  held  gift  to  charitable 
use  within  meaning  of  Act  April  26,  1855, 
§  11,  P.  L.  328,  and  void  where  will  was  exe- 
cuted within  one  calendar  month  of  testa- 
tor's death.  Amole's  Estate,  32  Pa.  Super. 
Ct.  636.  Will  executed  less  than  30  days  be- 
fore testator's  death  recited  that  testator 
was  insured  for  certain  sum  in  fraternal  or- 
der made  payable  to  certain  person,  "who  is 
authorized  to  distribute  the  same  according 
to  directions  given  him  by  myself  during  my 
lifetime."  Such  directions  were  given  more 
than  10  years  before  testator's  death.  Held 
that  In  so  far  as  they  directed  gifts  to  char- 
ity they  were  not  void  as  made  within  30 
days  of  testator's  death.  Kelley's  Estate, 
29   Pa.   Super.   Ct.   106. 

57.  Laws  1848,  p.  448,  c.  319,  §  6,  providing 
that  certain  corporations  shall  not  take 
more  than  one-fourth  of  an  estate  under  a 
will  made  within  two  months  of  testator's 
death,  held  to  apply  only  to  corporations 
formed  under  that  act.  In  re  Shattuck's 
Will,    103    N.    Y.    S.    520. 

58.  Gift  of  residue  to  trustees  to  manage 
until  certain  sum  had  accumulated,  when  it 
was  to  be  devoted  to  charity  held  not  to 
offend  rule  because  of  perpetuity  in  first 
taker,  or  to  be  void  for  remoteness.  Tincher 
v.  Arnold    [C.  C.  A.]    147   F.   665. 

59.  In  case  of  bequests  for  charitable 
uses  law  permits  suspension  of  ownership 
and  power  of  alienation  during  period  neces- 
sary to  form  corporation,  not  exceeding  two 
lives  in  being  at  testator's  death,  to  take 
bequest,  which,  in  such  case,  is  valid  as  an 
executory  devise  or  bequest.  St.  John  v. 
Andrews  Inst,  for  Girls,  117  App.  Div.  698, 
102  N.  Y.  S.  808.  Trust  during  lives  of  seven 
annuitants  not  rendered  valid  because  ulti- 
mate gift  was  to  charity.  Robb  v.  Wash- 
ington &  Jefferson  College,  185  N.  Y.  485,  78 
N.   E.   359. 

60.  See  7  C.  L.   628. 

61.  Statute  held  to  have  ipso  facto  created 
corporation  so  that  it  was  capable  of  taking 
devise.  McDonald  v.  Shaw  [Ark.]  98  S.  W. 
952.  Charter  of  Incorporation  of  home  for 
indigent  women  held  valid.  Jordan's  Adm'x. 
v.  Richmond  Home  for  Ladies  [Va.]  56  S.  E. 
730.  Corporation  founded  under  laws  of  Ohio 
to  administer  charity  held  at  least  a  de  facto 
corporation  and  entitled  to  the  bequest.  St. 
John    V.    Andrews    Inst,    for    Girls,    177    App. 
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for  which  the  corporation  was  created.®-  The  amount  of  property  which  such  cor- 
porations may  hold  is  limited  by  statute  in  some  states.®'  There  is  a  conflict  of 
authority  as  to  the  right  of  unincorporated  religious  and  charitable  associations 
to  take  and  hold  property.®*  The  capacity  of  a  foreign  corporation  to  take  ordi- 
narily depends  upon  the  law  of  the  state  where  it  is  organized.  The  interpretation 
of  the  charter  of  a  corporation  for  the  purpose  of  determining  its  right  to  hold 
property  is  governed  by  the  law  of  the  state  where  it  is  organized,®^  but  its  right 
to  hold  realty  in  other  states  is  limited  by  the  statutes  and  public  policy  of  the 
state  where  such  realty  is  situated.®®  It  has  been  held  that,  in  the  absence  of  ex- 
press statutory  authority,  a  state  cannot  take  property  for  the  purposes  of  a  charita- 
ble trust.®" 

§  3.  Interpretation  and  construction.^^ — The  purpose  for  which  trust  prop- 
erty is  to  be  used,®®  the  manner  of  selecting  the  beneficiaries,'^'^  and  who  are  to  acl 
as  trustees,^ ^  depends  largely  on  the  terms  and  conditions  of  the  instrument  creat- 


Div.  698,  102  N.  T.  S.  808.  Corporation  held 
validly  incorporated  and  hence  entitled  to 
take  bequest.  In  re  Nason's  Will,  104  N.  Y. 
S.  601.  Validity  of  corporation  cannot  be  at- 
tacked in  action  to  construe  will  leaving 
property  to  It.  Smith  v.  Havens  Relief  Fund 
Soc.  103  N.  Y.  S.  770.  Devise  of  land  in  West 
Virg-inia  in  trust  for  benefit  of  foreign  re- 
ligious corporation  held  void  as  contrary  to 
public  policy,  laws  of  that  state  forbidding 
incorporation  of  church  organizations  or 
holding  by  them,  through  trustees,  of  realty 
in  more  than  specified  amount  or  for  other 
than  specified  purposes.  Miller  v.  Ahrens, 
150   P.   644. 

02.  Gift  to  charitable  corporation  com- 
posed of  members  of  Catholic  religious  so- 
ciety, organized  for  gratuitous  care  of  sick, 
aged,  infirm,  and  poor,  to  be  used  for  saying 
masses  for  souls  of  the  dead,  held  for  a  use 
consistent  with  the  purposes  of  the  cor- 
poration, included  within  powers  given  it, 
and  therefore  valid.  Johnston  v.  Hughes, 
1S7  N.  Y.  446,  80  N.  E.  373. 

63.  Society  incorporated  under  Laws  1871, 
c.  301,  held  to  have  power  to  take  and  hold 
property  devised  to  it  by  persons  mentioned 
in  certificate  of  its  Incorporation  to  an  un- 
limited amount,  subject  only  to  limitations 
on  right  of  person  leaving  certain  relatives 
to  give  more  than  certain  portion  of  his 
property  to  charity.  Smith  v.  Havens  Relief 
Fund  Soc,  103  N.  Y.  S.  770.  Though  Rev. 
Laws,  c.  125,  §  8,  limits  amount  of  property 
which  charitable  corporation  is  authorized 
to  hold,  gift  to  such  a  corporation  by  will 
to  an  amount  in  excess  of  such  limit  is  valid 
as  against  everyone  but  the  state.  Hubbard 
v.  Worcester  Art  Museum  [Mass.]  80  N.  E. 
490.  Hence  St.  1906,  p.  278,  c.  312,  increasing 
limit,  operates  as  waiver  of  right  of  state 
to  object  to  holding  by  corporation  of  sum 
in  excess  of  previous  limit  given  to  it  by  a 
will    probated    prior    to    Its    enactment.      Id. 

04.  See  7  C.  L.  629,  n.  94.  Unincorporated 
association  cannot  take  and  hold  property 
for  purposes  of  administering  charitable 
trust.  Catt  V.  Catt,  103  N.  Y.  S.  740.  Gift 
In  remainder  to  Iowa  State  College  of  Agri- 
culture and  Mechanic  Arts  for  purpose  of 
founding  scholarships,  with  provision  that 
treasurer  of  college  should  be  custodian  of 
fund,  held  void,  college  not  being  a  corpora- 
tion or  even  a  voluntary  association.  Id. 
Gift  held  equally  void  even  If  it  could  be  con- 


strued as  gift  in  trust  to  treasurer  of  such 
college.      Id. 

05.  The  law  favors  the  upholding  of  cha- 
ritable bequests  whether  they  are  to  be  ad- 
ministered at  home  or  abroad,  and  If  to  be 
administered  abroad  right  of  foreign  legatee 
to  take  will  be  determined  by  the  courts  of 
the  forum  before  directing  executors  to  turn 
over  fund,  but  under  law  of  the  foreign  ju- 
risdiction, and  unaffected  by  laws  of  state 
of  forum  In  regard  to  perpetuities  and  ac- 
cumulations. St.  John  V.  Andrews  Inst,  for 
Girls,   117  App.  Div.   698,   102   N.  Y.   S.   808. 

66.  Miller  v.  Ahrens,  150  F.  644. 

67.  Even  if.  under  Iowa  Code,  §  2903.  de- 
vise or  bequest  might  vest  title  In  that  state 
if  same  were  accepted,  held  that  it  did  not 
do  so  where  it  was  not  accepted  when  will 
went  Into  effect,  and  acceptance  thereafter 
could  not  operate  retroactively.  Catt  v. 
Catt,   103   N.  Y.   S.   740. 

68.  See  7  C.  L.  629.  See,  also,  Trusts,  8 
C.  L.  2169;  Wills,  8  C.  L.  2305. 

69.  See,  also,  §  4,  post.  Where  trustees 
were  to  exercise  their  judgment  and  dis- 
cretion in  disposing  of  trust  estate,  held 
that  they  might  avail  themselves  of  judg- 
ment and  wishes  of  testator  as  disclosed  by 
his  declarations  and  conversations.  Roths- 
child  v.    Schlff,    188    N.    Y.    327,    80   N.    E.    1030. 

70.  Will  held  to  give  trustees  power  to 
select  beneficiaries  of  trust  for  educational 
purposes.  Tincher  v.  Arnold  [C.  C.  A.]  147 
F.  665.  Selection  of  beneficiaries  left  to  dis- 
cretion of  trustees  as  directed  by  will.  Sel- 
leck   V.    Thompson    [R.    I.]    67   A.    425. 

71.  Will  held  to  show  intention  to  consti- 
tute pastors  of  certain  church  in  succession 
as  trustees.  McDonald  v.  Shaw  [Ark.]  98 
S.  W.  952.  Will  held  to  create  trust  for 
charitable  purposes  and  to  vest  widow  as 
trustee  with  such  estate  as  was  necessary  to 
carrying  out  of  trust,  though  she  was  not 
specifically  named  as  trustee.  Welch  v. 
Caldwell,  226  111.  488.  80  N.  E.  1014.  Will 
giving  residue  In  trust  to  pay  income  to 
testator's  wife  for  life,  with  direction  that 
after  her  death  part  of  fund  should  go  to 
charitable  corporation  to  be  formed  by  ex- 
ecutors, held  to  show  Intention  that  corpora- 
tion should  take  though  it  was  not  formed 
until  after  widow's  death.  St.  John  v.  An- 
drews Inst,  for  Girls,  117  App.  Div.  698,  102 
N.  V.  S.  808.  Gift  in  remainder  to  Iowa  State 
College    of    Agriculture    held    not    a    gift    to 
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ing  the  trust.     So,  too,  whether  a  gift  is  absolute  or  in  trust  is  ordinarily  a  ques- 
tion of  intention."- 

§  4.  Administration  and  enforcement.'^ — The  trustee  takes  the  legal  title  to 
trust  property,'*  and  he  alone  has  power  to  execute  the  trust.'^  An  otherwise 
valid  trust  will  not,  however,  be  allowed  to  fail  for  want  of  a  trustee,  but  the  court 
will  appoint  one  ^^  in  a  proper  proceeding  instituted  for  that  purpose."  In  some 
states  the  court  itself  is  required  to  act  where  no  trustee  is  named. '^ 

The  administration  of  charities  is  always  subject  to  the  supervision  and  con- 
trol of  courts  of  equity,'^  or  of  certain  particular  courts  designated  by  statute.^" 

.  The  purposes  for  which  trust  funds  may  be  used  are  limited  to  those  designated 
in  the  instrument  creating  the  trust.^^  Gifts  for  charitable  purposes  which  either 
originally  or  in  the  course  of  time  cannot  be  literally  executed  will,  in  most  states, 
be  administered  as  nearly  as  may  be  according  to  the  donor's  purpose.®^     There  is^ 


state  of  Iowa  for  purposes  desigriated  in  will. 
Catt  V.  Catt,  103  N.  Y.  S.  740. 

72.  Devise  of  land  to  executors  with  di- 
rections to  sell  same  and  pay  certain  part  of 
proceeds  to  a  coi-poration,  having-  for  its  ob- 
ject, as  stated  in  act  incorporatingr  it,  "the 
g-ratuitous  care  of  the  sick,  ag^ed,  infirm, 
and  poor,"  held  not  to  create  trust  but  to  be 
an  absolute  gift  to  corporation,  though .  it 
was  provided  that  it  was  to  be  for  the  use 
and  benefit  of  the  "Blessed  Virgin  Mary 
purgatorial  fund  of  said  hospital"  and  there 
was,  in  fact,  no"  such  fund.  Johnston  v. 
Hughes,  187  N.  Y.  446,  80  N.  E.  373.  Gift  to 
certain  named  persons  with  expression  of 
wish  that  they  use  same  in  creating  charit- 
able or  educational  institution,  held  to  in- 
dicate intention  that  they  should  take,  not 
as  tenants  in  common  but  as  trustees  and 
joint  tenants,  title  vesting  in  survivors. 
Rothschild  v.  Schiff,  188  N.  Y.  327,  80  N.  E. 
1030.  Bequest  held  an  absolute  one  to  cor- 
poration for  its  general  purposes,  and  not 
one  in  trust  to  be  devoted  to  particular  pur- 
pose, or  limited  to  period  during  which  it 
maintained  hosfjjital  in  certain  city.  In  re 
Nason's  V^'ill,  104  X.  Y.  S.  601.  Gifts  in  trust 
for  cliaritable  uses  are  to  be  deemed  abso- 
lute gifts  in  so  far  as  the  settler  or  testator 
is  concerned.-  Gift  to  corporation  to  be 
formed  held  not  one  in  trust  in  such  sense 
as  would  invalidate  it  under  statutes  relat- 
ing to  perpetuities  and  accumulations.  St. 
Jolin  V.  Andrews  Inst,  for  Girls,  117  App. 
Div.  698,  102  N.  Y.  S.  808. 

73.  See  7  C.  L.   630. 

74.  Laws  1893,  p.  1748,  c.  701.  Rothschild 
V.   Schiff,   188  N.   Y.   327,   80  N.   E.   1030. 

75.  Title  to  trust  property  having  vested 
in  trustees,  held  that,  so  long  as  any  of 
them  survived,  they  alone  had  power  to  exe- 
cute trust,  and  finding  that  majority  of  them 
had  reached  conclusion  that  fund  should  be 
devoted  to  particular  institution  did  not 
show  an  execution  by  them  or  authorize 
court  to  direct  that  it  be  so  used.  Roths- 
child  v.    Schiff.    188    N.    Y.   327,    80   N.   E.    1030. 

76.  Even  if  will  did  not  give  trustees 
power  to  select  beneficiaries  of  trust  for 
educational  purposes,  held  that  court  could 
appoint  trustee  for  that  purpose.  Tincher 
V.  Arnold   [C.  C.  A.]    147  F.  665. 

77.  Court  held  to  have  no  power  to  ap- 
point trustee  to  take  and  administer  charit- 
able bequests  to  voluntary  associations  in 
proceeding  on  case  made,  under  court  and 
T'rac.    Act    1905,    §    323,    to   determine   validity 


of  such  bequests,  since  act  prohibits  admin- 
istering of  any  relief  in  such  cases.  In  re 
Guild    [R.    I.]    65    A.    605. 

78.  Laws  1893,  c.  701,  held  not  to  author- 
ize court  to  act  as  trustee  of  gift  to  foreign 
association.     Catt  v.   Catt,   103   N.  Y.   S.  740. 

79.  Masonic  association  to  which  fund 
was  bequeathed  for  charitable  purposes  held 
so  f^r  under  control  of  court  of  equity  that 
it  (TOuld  be  compelled  to  execute  duties  of 
trust  and  be  dealt  with  for  breach  thereof. 
Kauffman  v.  Foster,  3  Cal.  App.  741,  86  P. 
1108. 

80.  Direction  to  trustee  to  pay  over  in- 
come to  religious,  educational,  or  eleemosyn- 
ary institutions,  as  he  might  deem  advisable, 
held  to  show  an  intent  that  it  should  be 
used  for  charitable  purposes  which  such  in- 
stitutions represented,  so  that,  under  Laws 
1893,  c.  701,  §  2,  supreme  court  liad  control 
over  gift,  and  could  be  appealed  to  at  any 
time  to  see  that  it  took  course  indicated  and 
did  not  go  to  societies  incompetent  to  take 
it,  and  "was  not  used  by  any  society  for  a 
purpose  not  contemplated  by  testator  or  the 
law.   In   re   Shattuck's  "«M11,   103   X.   Y.   S.   520. 

81.  Complainant  association  held  to  take 
legacy  solely  for  purpose  of  establishing 
home  for  aged  Germans  as  provided  in  will, 
and  not  for  any  of  its  other  more  general 
objects.  German  Pioneer  Verein  v.  Meyers 
[X.  J.  Err.  &  App.]  67  A.  23.  Where  money 
v/as  donated  for  benefit  of  sufferers  from 
burning  of  excursion  steamer,  held  that  pay- 
ment of  any  part  of  fund  to  church  giving 
the  excursion  would  be  an  unjustifiable  di- 
version from  original  purpose  of  the  trust. 
Loch  V.  Mayer,  50  Misc.  442,  100  N.  Y.  S. 
837. 

82.  "U'here  a  main  charitable  purpose  is 
disclosed  with  reasonable  clearness,  direc- 
tions of  donor  relating  to  management  of 
trust,  not  intended  as  limitations,  will  be 
regarded  as  directory  only,  if  necessary  to 
preserve  trust,  and  carry  out  its  leading 
purpose.  Tincher  v.  Arnold  [C.  C.  A.]  147  F. 
665.  Provision  that  net  income  of  balance 
of  fund,  after  erection  of  school  house, 
should  be  used  to  pay  teachers  employed  in 
school  held  not  mandatory  so  as  to  prevent 
use  of  part  of  such  income  for  heat  and 
other  necessary  expenses,  thereby  rendering 
scheme  abortive.  Id.  If  gift  to  charitable 
corporation  of  property  in  excess  of  amount 
such  corporations  were  authorized  to  hold 
by  Rev.  Laws,  c.  125,  §  8,  was  void,  held 
that,  on  subsequent  enactment  of  St.  1906,  p. 
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liovvever,  no  room  for  tlie  application  of  this  doctrine  if  literal  compliance  is  pos- 
sible.^^ 

The  right  of  the  trustee  to  sell  the  property  of  the  trust  estate  depends  on  the 
nature  of  his  title  and  the  terms  of  the  instrument  creating  tlie  trust.**  Provision 
is  sometimes  made  that  trustees  may  appoint  their  successors.*" 

By  statute  in  some  states  trustees  of  charitable  corporations  are  not  entitled 
to  receive  compensation  except  under  some  special  employment  by  the  l^oard,  or 
autliority  expressed  in  the  original  deed  or  instrument  of  trust,** 

Chartek  Party,  see  latest  topical  index.' 

CHATTEL    MORTGAGES. 


§  1.  What  Constitutes  a  Chattel  Mort- 
K«Ke    (.'i61). 

§  2.  Suhject-Matter  (561),  Title  and  In- 
terest of  Mortgagor  (562).  Description  of 
Property   (562). 

g  3.      Consiileration    (562). 

§  4.      Fraudulent     Conveyances     (563). 

§  5.  The  Iniitrument  (563).  Alteration, 
Reformation,  and  Construction  (563).  Re- 
newal Affidavits   (563). 

§  6.  Filing-  or  Recording  and  Notice  of 
Title  or   Rights    (563). 

g  7.  Title  and  Possession  Before  Default 
(563). 


g  8.      Disposal  and  Use  of  the  Property  hy 
the  Mortgagor   (.'>64). 

g  9.      Liens    and    Priorities;    AVaiver     (.'•64). 

Duration   of  the  Mortgage  Lien    (564).     Con- 
flicting  Liens    (565).      Waiver    (565). 

g   10.      Assignment    of    the    Mortgsige    (566). 

Payment    and    Di.HcIiarge    (.j66). 

Enforcement,         Foreclosure,         Sale 


8  11. 
8   12. 
(566). 
8   13. 
§   14. 


Redemption    (.n6T). 

Other     Remedies     as     Betvre«n     tlie 
Praties   (568). 

g  1.5.     Remedies   as   Against   Tliird  Persons 

(568). 


This  topic  deals  with  chattel  mortgages  only,*'^  excluding  conditional  sales,** 
general  trust  deeds  upon  the  property  of  corporations,*^  such  as  railroads,*"^  street 
railways,^^  and  water  companies.®^  The  effect  of  the  mortgage  as  a  preference  or 
fraudulent  transfer  is  treated  elsewhere,^^  as  well  as  limitations  on  actions  to  en- 
force it  ^*  and  questions  relating  to  interest.^^     So,  also,  the  law  pertaining  to  filing 


278,  c.  312,  increasing  limit,  court  would,  un- 
der cy  pres  doctrine,  appoint  such  corpora- 
tion trustee  to  administer  the  fund.  Hub- 
bard V.  Worcester  Art  Museum  [Mass.]  80 
N.  E.  490.  Laws  1901,  p.  751,  c.  291,  giving 
supreme  court  control  over  certain  cliarit- 
able  gifts  and  providing  that  when  it  appears 
tliat  circumstances  liave  so  changed  since 
execution  of  "instrumen,t"  creating  sucli  a 
gift  tliat  literal  compliance  with  its  terms 
has  become  impractical  or  impossible,  court 
sliall  direct  administration  in  sucli  manner 
as  sliall  most  effectively  accomplish  general 
purpose,  but  that  no  sucli  order  shall  be 
made  until  expiration  of  25  years  from  exe- 
cution of  instrument,  or  without  consent  of 
donor  or  grantor  of  property,  if  living,  con- 
strued, and  held  applicable  to  trust  for  bene- 
fit of  sufferers  from  disaster,  and  created  by 
oral  language,  or  expressions,  or  by  con- 
duct of  various  donors  of  the  fund.  Loch 
v.  Mayer,  50  Misc.  442,  100  N.  Y.  S.  837.  On 
application  by  trustees  of  such  fund  for  di- 
rections as  to  disposition  of  balance  after 
lelieving  all  worthy  applicants,  held  that 
court  could  not  direct  distribution  of  fund  to 
others  than  such  sufferers  under  cy  pres 
doctrine  until  expiration  of  25  years,  and 
was  trustees'  duty  to  continue  to  administer 
it  and  to  keep  and  add  to  fund  moneys  not 
expended  until  expiration  of  such  time,  when 
application  for  directions  as  to  its  disposition 
miglit  be  renewed.     Id. 

8,3.  Plaintiffs  held  not  to  have  brought 
case  within  doctrine,  even  if  it  was  in  force 
in  .state.  Harris  v.  Neal  [W.  Va.]  55  S.  E. 
740. 

84.  Trustees  hold  to  have  power  to  sell 
realty  during  life   "f  lif«-   tenant.   McDonald   v. 


Shaw  [Ark.]  98  S.  W.  952.  Though  trustees 
took  estate  in  remainder,  held  tliat  they 
could  dispose ■ of  their  interest  and  execute 
trust  during  lifetime  of  life  tenant.  Roths- 
child V.  Schiff,  188  N.  Y.  .T27,  80  N.  E.  1030. 

85.  Where  will  provided  tljat  eacli  trustee 
should,  in  his  lifetime,  so  far  as  he  could 
legally  do  so,  appoint  liis  successor,  held 
that  such  nominations  could  I>e  made  by 
them  subject  to  final  action  of  court  having 
general  equity  jurisdiction.  Selleck  v. 
Thompson    [R.   L]    67   A.    425. 

86.  Comp.  Laws,  §  8292,  precludes  them 
from  receiving  compensation  for  services  in 
rendition  of  whicli  officers  have  simply  ac- 
quiesced, however  strong  the  inference  may 
be  that  compensation  was  expected,  but 
there  must  be  an  express  employment  by 
board  in  order  to  bind  corporation.  Henry 
V.  Michigan  Sanitarium  and  Benev.  Ass'n, 
147  Mich.  142,  13  Det.  Leg.  N.  989,  110  N.  W. 
523.  Appointment  of  plaintiff  as  member  of 
building  committee  held  not  such  a  special 
employment.     Id. 

87.  Real  estate  mortgages,  see  Mortgages, 
8  C.  L.  1022,  and  Foreclosure  of  Mortgages 
on  Land,   7  C.  L.   1678. 

88.  See   Sales,    §    14,   C.   L.    1751. 
See   Corporations,    7   C.   L.    862. 
See  Railroads,  8  C.  L.   1590. 
See   Street   Railways,   8   C.  L.   2004. 
See  Waters  and  Water  Supply,  8  C.  L. 


89 
90 
91 
92 

2262, 

93.  See  Bankruptcy,  9  C.  L.  343;  Assign- 
ments for  Benefit  of  Creditors.  9  C.  L.  269; 
Fraudulent   Conveyances,   7   C.    L.    1841. 

94.  .See  Limitation  of  Actions.  8  C.  L.  768. 
9.''..     Sec     Int.  rest.     8    C.     L.     472;     Usury,     8 

C.    L.    2211. 
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or  recording  of  the  instrument  and  notice  of  prior  rights  or  liens  is  fully  discussed 
in  a  separate  article.^" 

§  1.  What  constitutes  a  diattel  mortgaged' — A  common-law  chattel  mortgage 
is  an  absolute  sale  of  personal  propert}^  subject  to  redemption,'-'^  and  this  may  be 
valid  as  between  the  parties  though  the  property  is  not  actually  delivered  and  though 
the  agreement  is  not  in  writing.^"  It  must,  however,  appear  that  there  was  some 
debt  due  or  to  become  due,  or  that  the  instrument  was  intended  as  security  for  some 
contingent  liability.^  The  intention  of  the  parties  governs.-  Hence  the  mere  ab- 
sence of  terms  of  defeasance  is  not  controlling,"  and  except  where  the  question  arises 
under  some  penal  statute,*  or  in  cases  of  conditional  sales,"^  an  instrument  must  be 
considered  a  mortgage  if,  taken  alone  or  in  connection  with  surrounding  facts,  it 
appears  to  have  been  given  as  a  security.'' 

§  2.  Subject-matter.  What  may  he  mortgaged.' — After-acquired  property 
may  be  covered  by  the  mortgage  ^  provided  possession  is  taken  by  the  mortgagee  after 
the  property  is  acquired  by  the  mortgagor.^  Thus,  a  mortgage  on  a  stock  of  goods 
may  be  made  to  cover  goods  subsequently  purchased  to  replenish  the  stock,^°  and  in 
such  case,  when  the  mortgagee  takes  possession  of  the  after-acquired  goods,  they 
are  brought  iinder  the  operation  of  the  mortgage  as  of  its  date.^^  In  like  manner  the 
mortgage  may  include  outstanding  book  accounts  and  also  accounts  thereafter  to- 
become  due  to  the  mortgagor  in  the  regular  course  of  business.^^  A  chattel  real  is 
not  the  proper  subject  of  a  chattel  mortgage.^^ 


See  Notice  and  Record  of  Title,  8 
See,    also     last    year's    article,    7 


See  7  C.  L.  635. 

Mower  v.  McCarthy,   79   Vt.    142,   64   A. 


96. 

1169. 
640. 

97. 

98. 

578. 

99.  Father's  loan  of  money  to  enable  son 
to  start  business,  goods  in  stock  from  time 
to  time  to  stand  as  security.  Mower  v.  Mc- 
Carthy,  79  Vt.    142,   64   A.    578. 

1.  Agreement  between  contractor  and  sub- 
contractor for  former's  use  of  latter's  prop- 
erty in  case  of  latter's  failure  to  perform, 
held  not  an  equitable  mortgage.  Lewman 
&  Co.   V.  Ogden,   143  Ala.   351,   42   So.   102. 

2.  Instrument  in  terms  a  conditional  sale 
lease  held  to  constitute  a  chattel  mortgage 
of  a  watch  placed  in  a  case  owned  by  mort- 
gagor. State  V.  Haynes,  74  S.  C.  450,  55  S.  E. 
lis.  An  instrument  in  form  a  •battel  mort- 
gage, but  evidently  intended  as  security  on 
real  property,  will  be  construed  and  enforced 
as  an  equitable  mortgage  as  between  the 
parties  tliereto  and  those  having  notice. 
Standorf  v.  Shockley  [N.  D.]  Ill  N.  W.  622. 
Not  necessary  to  reform  such  instrument  in 
order   to   enforce   it   in   a   suit   in   equity.     Id. 

3.  Wylly-Gabbett  Co.  v.  Williams  [Fla.] 
42  So.  910. 

4.  A  bill  of  sale  of  personal  property, 
absolute  on  its  face,  given  to  secure  a  note, 
is  not  a  mortgage  within  Gen.  St.  1902, 
§  4134,  making  void  any  note  and  mort- 
gage overstating  the  amount  actually  loaned. 
Morin   v.    Newbury,    79    Conn.    338,    65    A.    156. 

5.  Agreement  to  deliver  goods  to  be  sold 
in  usual  course,  but  title  and  right  of  pos- 
session to  all  goods  and  proceeds  to  remain 
in  vendor  until  price  was  fully  paid,  and 
vendee  not  to  remove  any  goods  except  to 
sell  in  ordinary  course  of  business,  held  a 
conditional  sale,  and  not  a  chattel  mortgage 
void  in  bankruptcy  proceedings.     In  re  New- 
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ton  &  Co.  [C.  C.  A.]  153  F.  841.  Sale  of 
machinery  on  condition  that  title  remain  in 
vendor  until  payment  of  price  for  which 
drafts  were  given,  held  not  a  chattel  mort- 
gage. Tompkins  v.  Fonda  Glove  Lining  Co., 
188    N.    T.    261,    80    N.    E.    933. 

6.  Wylly-Gabbett  Co.  v.  Williams  [Fla.] 
42  So.  910.  Bill  of  sale  on  stock  of  goods 
and  fixtures  ag  security  for  money  loaned, 
held  a  chattel  mortgage.  In  re  Reynolds,  153 
F.  295.  Instrument  in  terms  retaining  a 
vendor's  lien  on  stock,  binding  vendees  to 
keep  up  the  stock,  and  authorizing  vendor 
to  take  possession  and  sell  on  default,  held 
a  mortgage.  Fleisher  v.  Hinde,  122  Mo.  App. 
218,  99  S.  W.   25. 

7.  See  7  C.  L.  636. 

8.  Mortgage  on  after-acquired  property, 
valid.  In  re  Chantler  Cloak  &  Suit  Co.,  151 
F.   952. 

9.  Mortgagee  must  take  possession. 
Medina  Gas  &  Elec.  Light  Co.  v.  Buffalo  Loan, 
Trust  &  Safe  Deposit  Co.,  104  N.  Y.  S.  625. 
Wlien  possession  is  taken  under  a  mortgage 
of  goods  to  be  acquired  in  usual  course  of 
business  mortgagee  acquires  a  valid  lien 
tliereon,  no  rights  of  tliird  persons  having 
intervened.  Hack  v.  Magerstadt,  124  111.  App, 
140. 

10.  Mower  v.  McCarthy.  79  Vt.  142,  64  A. 
578;  Fisher  v.  Zollinger   [C.  C.  A.]   149  F.   54. 

11.  Fisher  v.  Zollinger  [C.  C.  A.]  149  F. 
54;  Mower  v.  McCarthy,  79  Vt.  142,  64  A.  578. 
Where  father  took  possession  of  son's  stock 
of  goods  under  oral  mortgage,  his  possession 
related  back  to  the  agreement  as  against  the 
other  creditors  of  the  son.  Mower  v.  Mc- 
Carthy,   79    Vt.    142,    64   A.    578. 

13.  Buvinger  v.  Evening  Union  Printing 
Co.  [N.  J.  Eq.]  65  A.  482.  Mortgage  held  to 
include    such    accounts.     Id. 

13.  Ten-year  lease.  In  re  Fulton,  153  F. 
664. 
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Title  and  inlcrest  of  mortgagor.^* — A  mortgage  on  a  crop  not  yet  planted  at- 
taches onh'  to  such  interest  as  the  morgagor  has  in  the  crop  when  it  comes  into 
being.  ^^ 

Description  of  propertyy' — The  propert}^  must  be  so  described  as  to  enable  third 
persons  to  identify  it  by  the  aid  of  such  inquiries  as  the  instrument  itself  suggests. ^^ 
A  landlord  who  expressly  waives  his  lien  in  favor  of  a  mortgagee,  and  has  knowledge 
of  the  property  covered  by  the  mortgage,  is  not  such  a  stranger  to  the  transaction  as 
to  enable  him  to  take  advantage  of  the  inadequacy  of  a  description  good  as  between 
the  parties. ^'^  A  vendee  who  gives  a  mortgage  covering  the  goods  delivered  to  him 
may  not  defeat  the  lien  by  showing  that  such  goods  were  not  those  which  he  ac- 
tually bought.^® 

The  question  of  what  is  covered  by  the  description  is  largely  one  of  intent.-" 
In  order  that  after-acquired  property  may  be  covered,  the  language  must  manifest  an 
intention  to  include  it.-^ 

§  3.  Consideration.-- — Like  other  contracts,  the  mortgage  must  be  supported 
by  a  consideration.-^     Tluit  the  mortgagee  had  already  taken  another  mortgage  to 


14.  See   7   C.   L.   636. 

15.  Endreson  v.  Larson  [Minn.]  112  N.  W. 
628. 

la     See  7  C.  L.  637. 

17.  Klug-  V.  Munce  [Colo.]  90  P.  603.  Any 
description  enabling-  third  persons  to  identify 
property  by  aid  of  inquiries  suggested  by 
mortgage,  laeld  sufficient.  Harless  v.  Jester 
[Tex.    Civ.    App.]    97    S.    W.    138. 

Held  sufficient:  Description  giving  resi- 
dence of  mortgagor,  and  describing  property 
as  "two  diamond  rings  mounted  14  K  Tiffany 
rings."     Harless    v.    Jester    [Tex.    Civ.    App.] 

97  S.  W.  138.  "One  gray  horse,  five  years 
old,  branded  with  S's  brand."  Klug  v.  Munce 
[Colo.]  90  P.  603.  "One  blue  mare  mule, 
thirteen  and  one-half  hands  high,  of  the 
value  of  $100."  Watt  v.  Parlin  &  Orendorff 
Co.     [Tex.    Civ.    App.]     17    TexT   Ct.    Rep.    154, 

98  S.  W.  428.  "Fifteen  spans  of  mules,  .  .  . 
described  stock  being  all  of  the  kind  now 
owned  by  me,  and  are  in  my  possession,  .  .  . 
on  its  premises,"  described.  Strop  v.  Hughes, 
123  Mo.  App.  547,  101  S.  yST.  146.  "All  crops 
of  cotton,  coi-n,  or  other  products  grown  or 
cultivated  by  said  R  in  L  County  during 
or  for  year  1905."  Read  Phosphate  Co.  v. 
AVeichselbaum  Co.  [Ga.  App.]  58  S.  E.  122. 
Evidence  sufficient  to  identify  property  in 
suit  as  that  described  in  mortgage.  Strop  v. 
Hughes.    123    Mo.    App.    544,    101    S.    W.    149. 

Held  iuMuflieient:  "All  my  crops,  corn,  cot- 
ton, etc.,  now  up  and  growing  on  about  240 
acres  of  land,  all  the  above  property  is  in 
Jackson  district  county,  and  state  aforesaid." 
held  inadequate  as  against  another  mort- 
gagee, though  explainable  by  parol  as  be- 
tween parties.  Read  Phosphate  Co.  v.  Weich- 
selbaum  Co.  [Ga.  App.]  58  S.  E.  122.  "Twelve 
tram  cars,  5  tons  tram  car  rails,  600  tram  car 
ties,  1,000  pounds  of  spikes,"  etc.,  fatally  in- 
definite as  against  third  person.  Wood  v. 
West  Pratt  Coal  Co.,  146  Ala.  479,  40  So.  959. 
"One  hundred  and  twenty-five  head  of  three 
year  old  steers  owned  by  and  in  the  posses- 
sion of"  the  mortgagor  on  certain  land  in 
anotlier  state  described,  mortgagor  then  hav- 
ing no  steers  on  such  land,  but  afterwards 
shipping  one  hundred  and  twenty-flve  tliree 
and  four  year  old  dehorned  steers  to  a  person 
in  that  .'^tale.  who  placed  them  on  the  land 
described    and    then    mortgaged    them    to    a 


third  person,  held  insufficient  as  against  the 
second  mortgagee.  Des  Moines  Nat.  Bank  v. 
Council  Bluffs  Sav.  Bk.  [C.  C.  A.]  150  F.  301. 
Lien  of  first  mortgage  did  not  attach  under 
provision  covering  after-acquired  property. 
Id. 

IS.  Gaulding  v.  Masterson  [Tex.  Civ.  App.] 
101    S.    W.    1017. 

19.  Wallace  v.  Leoni,  104  N.  Y.  S.  392. 
Under  Municipal  Court  Act,  Laws  1902,  p. 
1533,  c.  580,  §§  139,  141,  providing  for  fore- 
closure of  chattel  mortgage  liens,  and  that 
tlie  final  judgment  shall  "specify  the  amount 
of  the  lien."  judgment  should  be  for  plaintiff 
unless  it  appears  that  nothing  was  due  on 
the  mortgage.     Id. 

20.  "All  personal  property  of  whatever 
kind  and  character  now  belonging  or  which 
may  hereafter  belong"  to  the  mortgagor,  in- 
cluding "all  estate,  rights,  titles,  incomes, 
and  interest  whatsoever,"  held  sufficient  to 
include  present  and  future  book  accounts. 
Buvinger  v.  Evening  Union  Printing  Co.  [N. 
J.  Eq.]  65  A.  482.  Mortgage  on  the  "machin- 
ery" belonging  to  a  cotton  print  works  com- 
pany held  to  include  copper  rolls  on  which 
designs  were  engraved,  whicla  were  not  part 
of  printing  presses  but  purchased  separately 
in  the  market,  but  unavailable  for  use  except 
in  the  presses.  Doty  v.  Oriental  Print  Works 
[R.  I.]  67  A.  586.  Mortgage  on  entire  crops 
to  be  grown  on  certain  described  land  held 
to  include  crops  grown  on  the  premises  by 
tenants  or  croppers.  Delta  Cotton  Co.  v. 
Arkansas  Cotton  Oil  Co.,  SO  Ark.  431,  97  S.  W". 
440. 

21.  "All  my  stock  of  merchandise"  did 
not  include  additions.  Armour  &  Co.  v.  Ross, 
75  S.  C.  201,  55  S.  E.  315.  Held  intention  of 
parties  to  create  a  lien  on  stock  of  merchan- 
dise kept  and  thereafter  to  be  kept  in  usual 
course  of  business.  Hock  v.  Magerstadt,  124 
111.   App.   140. 

22.  See   7   C.   L.   638. 

23.  Mortgage  on  property  to  be  subse- 
quently purchased  by  mortgagor  and  given 
to  secure  mortgagee  as  guarantor  of  pur- 
chase price,  held  based  on  a  present  con- 
sideration, and  valid  as  against  mortgagor's 
trustee  in  bankruptcy.  In  re  Chantler  Cloak 
&  Suit  Co.,   151   F.   952. 
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secure  the  same  liability  does  not  render  tlie  second  mortgage  invalid  as  l)eing  with- 
out consideration.-* 

§  4.     Fraudulent  conveyances.-'^ 

§  5.  The  Instrument.  Form,  execuHun,  and  delivery.-'''— Tho  lex  citus  gov- 
erns as  to  the  validity  of  a  chattel  mortgage.-'  In  the  absence  of  statute,  recorda- 
tion,-«  acknowledgement^"  or  attestation,-'^  is  not  essential  to  validity  as  between  Hie 
parties  and  persons  with  notice,  and  a  chattel  mortgage  executed  by  a  corporation 
need  not  be  under  its  corporate  seal.^'^  Under  the  Wyoming  statute  a  valid  mort- 
gage on  partnership  property  must  be  signed  by  every  member  of  the  firm,^-  regard- 
less of  whether  the  mortgagee  knows  that  the  chattels  are  firm  property.""  In  Mas- 
sachusetts a  mortgage  on  household  furniture  to  secure  a  loan  for  less  than  $1,000 
on  which  eighteen  per  cent  interest  or  more  is  charged  is  void  unless  it  gives  infor- 
mation as  "to  amount,  time,  interest,  and  actual  expense  of  making  tlxe  loan."* 

Alteration,  reformation,  and  construction."'^ — The  instrument  will  be  reasonably 
construed  as  to  amounts  secured ""  and  property  subjected."' 

Renewal  affidavits.-'^ — The  Kansas  statute  extending  the  rene-'val  periods  to  two 
years  does  not  apply  to  mortgages  filed  prior  to  its  passage."" 

§  6.     Filing  or  recording  and  notice  of  title  or  rights.'*''^ 

§  7.  Title  and  possession  before  default.*'^ — At  common  law  the  mortgagee  has 
the  entire  legal  property  with  immediate  right  of  possession  even  before  law  day, 
unless  by  stipulation  or  reasonable  implication  mortgagor  is  to  retain  possession,*- 
but  by  statute  in  many  jurisdictions  the  mortgagor  now  retains  possession  generally 
until  default.*^  In  South  Dakota  the  mortgagor  remains  the  legal  owner  of  the 
chattels  and  is  entitled  to  possession  until  breach  of  conditions  and  demand  of  the 
property  by  the  mortgagee  for  the  purpose  of  foreclosure,**  and  a  purchaser  from  the 
mortgagor  has  the  same  rights.*^ 


24.     Mortgages   to   indemnify   surety. 
Chen  V.  Scliuster   [N.  M.]   89  P.  261. 


Kit- 


Z3. 

1841 
638. 

26. 

27, 


See    Fraudulent    Conveyances, 
Bankruptcy,    9    C.   L.    343;    also. 


See  7   C.  L.   639. 

Where  mortgag-e  was  not  reg'istered 
until  after  removal  of  property  into  another 
state,  it  was  not  a  valid  lien  in  the  latter 
state.  Bridges  v.  Barrett,  126  111.  App.  122. 
28,  29.  Kitchen  v.  Schuster  [N.  M.]  89  P. 
261. 

30.  Comp.  Laws,  §  75,  applies  only  to 
sales.     Kitchen  v.  Schuster   [N.  M.]   89  P.  261. 

31.  Rev.  St.  1899,  §  982,  applies  only  to 
conveyances  of  real  estate.  Strop  v  Hughes, 
123    Mo.    App.    547,    101    S.    W.    146. 

32.  Rev.  St.  1899,  §  2808.  Lellman  v.  Mills 
[Wyo.]  87  P.  985.  Evidence  held  to  sustain 
finding  that  it  was  partnership  property 
which  only  one  partner  had  attempted  to 
mortgage.      Id. 

33.  Lellman   v.   Mills    [Wyo.]    87   P.    985. 

34.  Is  invalid  under  Rev.  St.  1892,  p.  516, 
c.  428,  §  3  (Rev.  Laws,  c.  102,  §  53),  for  fail- 
ure to  inform  as  to  expense  of  making  loan, 
though  there  is  no  expense.  Ternan  v.  Dunn 
[Mass..]    80  N.   E.   603. 

35.  See   7   C.   L.    639. 

36.  Mortgage  construed  and  held  to  secure 
only  advances  made  during  a  certain  year, 
though  reciting  that  it  should  be  void  if 
mortgagor  should  satisfy  all  demands  due 
"at  time  of  foreclosure."  Bank  of  Omaha  v. 
Pope    [Tex.  Civ.   App.]    103   S.   W.   692. 


37.  Phrase  "now  kept  or  hereafter  to  be 
kept."  held  to  refer  not  only  to  words  im- 
mediately preceding  but  also  to  a  stock  of 
groceries  mentioned  in  the  mortgage.  Hock 
v.   Magerstadt,   124    111.   App.    140. 

38.  See    7    C.    L.    640. 

39.  Laws  1903,  p.  563,  c.  364,  repealing  Gen. 
St.  1901,  §  4246.  Smith  v.  Thompson,  122 
Mo.  App.   246,   98  S.  W.   1095. 

40.  See  7  C.  L.  640,  and  Notice  and  Record 
of  Title,  8  C.  L.   1169. 

41.  See   7   C.   L.   pp.   642,   643. 

42.  Hardison  v.  Plummer  [Ala.]  44  So. 
591.  Entitled  to  possession  at  common  law. 
Kitchen  v.  Schuster  [N.  M.]  89  P.  261.  Where 
mortgage  for  price  of  a  mill  edger  recited 
that  balance  should  not  be  due  until  a  certain 
number  of  logs  had  been  delivered,  buyer 
held  entitled  to  possession  until  dlivery  of 
last  lot  of  logs.  Hardison  v.  Plummer  [Ala.] 
44  So.   591. 

43.  By  Comp.  Laws,  §  2265,  mortgagor  re- 
tains possession  until  divested  by  operation 
of  law  or  breach  of  terms  of  mortgage.  Kit- 
chen V.  Schuster  [N.  M.]  89  P.  261.  An  as- 
signor of  a  note  and  mortgage  may  not  seize 
the  mortgaged  property  against  the  will  of 
the  mortgagor  before  the  maturity  of  the 
debt  because  of  fear  that  the  maker  will 
default  and  thereby  render  him  liable  as  in- 
dorser.  McGraw  v.  O'Neil,  123  Mo.  App.  691, 
101   S.   W.   132. 

44.  4.';.  Mere  purchase  of  grain  and  ming- 
ling it  with  other  grain,  not  conversion. 
Catlett   V.    Stokes    [S.   D.]    110    N.   W.    84. 
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§  8.  Disposal  and  use  of  the  property  hy  the  mortgagor.*^— Statutes  have  l)oen 
enacted  in  many  states  penalizing  the  fraudulent  sale  or  other  disposition  of  the 
mortgaged  property  by  the  mortgagor  without  the  consent  of  t-lie  mortgagee.*^  Such 
statutes  are  considered  as  part  of  the  mortgage  the  same  as  if  embodied  therein  in  so 
many  words/^^  and  their  violation  gives  the  mortgagee  the  right  to  sell  as  for  breach 
of  condition/^  and  the  right  to  sell  includes  the  right  to  possession.""  Intention  to 
defraud  is  essential  to  conviction,"  and  in  Georgia  it  must  be  shown  that  the  mort- 
gagee sustained  loss.^^  Where  the  possession  of  the  mortgagor  is  lawful  in  the  first 
instance,  replevin  will  not  lie  until  after  demand  or  actual  conversion.^^  A  repudia- 
tion of  the  right  of  the  mortgagee  in  the  chattels,  evidenced  by  the  exercise  of  domin- 
ion over  them  inconsistent  with  such  right,  constitutes  conversion.^* 

§  9.  Lie7is  and  priorites;  waiverJ''' — When  a  recorded  mortgage  covers  future 
advances,  one  who  buys  the  property  mortgaged,  after  the  making  of  any  such  ad- 
vance, takes  subject  thereto.^*^  Most  courts  observe  a  distinction  between  a  mortgage 
lien  on  existing  property  and  the  equitable  lien  created  by  a  provision  that  the  mort- 
gage shall  cover  after-acquired  property,^^  the  latter  not  attaching  until  possession  is 
taken  by  the  mortgagee  or  an  equitable  proceeding  is  brougjit  to  establish  it.^*  Legis- 
lation which  postpones  a  valid  recorded  mortgage  to  liens  subsequently  created  is 
unconstitutional;"^  but  in  some  states  a  first  mortgagee,  in  order  to  maintain  the 
priority  of  his  lien  over  that  of  a  second  morgagee,  must  take  possession  of  the  prop- 
erty within  a  reasonable  time  after  default,  otherwise  the  second  mortgagee  acquires 
a  prior  right  if  he  first  takes  possession.®" 

Duration  of  mortgage  lien.'^^ — Where  the  mortgagor  sells  the  property  and  the 
mortgagee  thereafter  takes  from  the  vendee  another  mortgage  on  tlie  same  and  other 
property,  the  question  of  novation  is  one  of  intention.®-  Under  a  statute  continuing 
a  mortgage  on  a  growing  crop  so  long  as  the  crop  shall  remain  on  the  land  of  the 
mortgagor,  removal  from  that  land  prima  facie  removes  the  incumbrance,®^  but 
mortgaged  property  subsequently  becoming  a  part  of  the  assets  of  a  partnership  re- 


46.  See   7    C.    L.    646. 

47.  Comp.  Laws,  §  2370.  Kitchen  v.  Schu- 
ster [N.  M.]  89  P.  261.  Removal  of  property 
from  jurisdiction  of  state  with  purpose  or 
necessary  effect  of  defeating'  mortgage  lien 
is  within  Cr.  Code  1902,  §  337,  prohibiting 
selling  or  disposal  of  property  under  lien  or 
mortgage.  State  v.  Haynes,  74  S.  C.  450,  55 
S.  E.  118.  Evidence  of  defendant's  guilt  suf- 
ficient' to  go  to  jury.  Id.  Where  informa- 
tion for  fraudulent  concealment  of  the  prop- 
erty alleged  that  mortgage  was  executed  by 
defendant  and  his  wife  to  secure  a  note  given 
by  them,  evidence  showing  that  only  mort- 
gage was  signed  by  botli  held  not  a  fatal 
variance.  State  v.  Miller,  74  Kan.  667,  87 
P.   723. 

48.  Kitchen  v.  Schuster   [N.  M.]   89  P.  261. 

49.  50.     Kitchen  v.   Schuster    [N.  M.]    89   P. 

51.  Gen.  St.  1901,  §  4259.  State  v.  Miller, 
74  Kan.  667,  87  P.  723.  Under  Rev.  St.  1899, 
§  1933  (Ann.  St.  1906,  p.  1315),  there  must  be 
an  intent  to  defraud  the  mortgagee  or  the 
purchaser.  Pinson  v.  Campbell  [Mo.  App.] 
101  S.  W.  621. 

52.  The  gist  of  the  offense  under  Pen.  Code 
1895,  §  671,  is  the  fraudulent  disposition  of 
mortgaged  chattels  and  loss  sustained  by  the 
mortgagee.  Denney  v.  State  [Ga.  App.]  58 
S.  E.  318.  Both  of  these  elements  must  be 
proven.  Id.  Loss  not  shown  by  general  evi- 
dence that  prosecutor  had  lost  valuable  time 


and  been  compelled  to  employ  lawyer  to  for<'- 
close.     Id. 

53.  Kitchen  v.  Schuster   [X.  M.]    89  P.  261. 

54.  Sale  of  cattle  contrary  to  penal  stat- 
ute and  butchering  of  some  by  vendee,  held 
to  justify  replevin  against  vendee  witliout 
demand.  Kitchen  v.  Schuster  [N.  M.]  8  9  P. 
261. 

55.  See    7    C.    L.    644. 

56.  Bullard  v.  Stewart  [Tex.  Civ.  App.] 
102    S.   W.    174. 

57.  58.  Medina  Gas  &  Elec.  Light  Co.  v. 
Buffalo  Loan,  Trust  &  Safe  Deposit  Co.,  104 
N.  Y.  S.  625. 

59.  Impairs  vested  rights  and  obligation 
of  contract.  National  Bk.  of  Commerce  v. 
Jones  [Okl.]   91  P.  191. 

60.  That  second  rnortgagee  took  "subject 
to  a  prior  mortgage"  was  immaterial.  Cas- 
sell  v.  Deisher  [Colo.]  89  P.  773.  Where  sec- 
ond mortgage  covered  property  in  addition 
to  that  covered  by  first,  but  there  was  no 
proof  of  its  value  or  liow  much  of  it  second 
mortgagee  had  seized  under  his  mortgage, 
first  mortgagee  was  not  entitled  to  have 
such  additional  property  first  applied  to 
claims   of  second   mortgage.     Id. 

61.  See  7  C.  L.   644. 

62.  Long  v.  Gump    [C.  C.  A.]    144  F.   824. 

63.  Code,  §  3876.  Brande  v.  Babcock  Hard- 
ware Co.  [Mont.]  88  P.  949.  Knowledge  of 
purchaser  that  grain  was  once  mortgaged 
not  sufRcient  to  charge  him.     Id. 
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mains  subject  to  seiziire  and  sale  under  the  mortgage/-'  in  the  absence  of  estoppel 
against  the  mortgagee/^  and  where  a  dissatisfied  vendee  has  the  property  exchanged 
for  other  property  pursuant  to  tlie  contract  of  sale,  the  substituion  does  not  satisfy 
the  note  and  mortgage  given  for  the  purchase  price.^*' 

Conflicting  liens.'^' — A  valid  mortgage  properly  filed  is  superior  to  a  subsequent 
attachment  Iien/«  and  at  common  law  the  mortgage  takes  precedence  though  the  at- 
taching creditor  had  no  notice,  actual  or  constructive,  that  it  existed.""  A  seed  grain 
lien  takes  priority  over  a  chattel  mortgage  previously  executed, "o  but  the  lien  of  a 
prior  recorded  mortgage  is  superior  to  that  of  a  livery  stable  keeper  or  agister  unless 
the  animals  were  delivered  to  him  to  be  kept  and  cared  for  with  the  consent  of  tlie 
mortgagee.'!  The  title  acquired  by  taking  an  assignment  of  a  conditional  sale  note 
after  purchasing  the  interest  of  the  vendee  in  the  property  prevails  as  against  the 
lien  of  a  mortgage  executed  after  the  note  was  given  and  before  the  second  sale, 
though  this  sale  was  made  subject  to  liens  of  record.'-  AYhere  a  mortgage  is  construed 
to  secure  only  advances  made  during  a  certain  year,  it  will  not,  as  against  a  second 
mortgagee,  cover  any  advances  made  after  the  expiration  of  the  year  and  the  exe- 
cution and  recordation  of  his  mortgage,'*  but  the  second  mortgagee  is  not  in  a  posi- 
tion to  complain  of  the  appropriation  by  the  first  mortgagee  of  so  much  of  the  prop- 
erty as  is  necessary  to  satisfy  his  demand  for  advances  made  after  the  expiration  of 
the  year  but  before  the  lien  of  the  second  mortgage  attached."* 

In  many  states  a  landlord  has  a  superior  lien  on  crops  raised  by  his  tenant  for 
rent  or  other  advances,"^  but  a  landlord  who  merely  goes  surety  on  his  tenant's  note 
for  property  purchased  from  another  does  not  advance  supplies  within  the  meaning 
of  a  statute  giving  him  priority  as  against  mortgagees.'*^  In  Delaware  where  mort- 
gaged property  is  moved  by  the  mortgagor  onto  premises  rented  by  him,  and  sub- 
sequently sold  in  distress  for  rent,  the  lien  for  rent  is  superior  to  that  of  the  mort- 
gagee.'" A  mortgagee  who  takes  his  mortgage  from  a  tenant  on  the  landlord's  agree- 
ment to  hold  the  property  only  *"for  the  land  rent"  may  not  have  his  security  im- 
paired by  an  addition  of  rent  due  for  previous  years.'^* 

^Ya^ver.'^ — AVhere  the  mortgagee  takes  an  assignment  of  a  superior  claim  for 
rent,  he  may  waive  such  lien  as  to  the  mortgaged  property.^"  An  agreement  by  the 
mortgagee  that  a  third  person  may  purchase  the  property  and  pay  the  price  to  him 


64.  Booker  v.  Bass,  127  Ga.  133,  56  S.  E. 
2S3. 

65.  As  where  he  induces  one  to  enter  the 
pai-tnership  by  stating-  that  the  property  is 
not  incumbered.  Booker  v.  Bass,  127  Ga.  133, 
56    S.    E.    283. 

66.  Exchange  of  mules,  and  death  of  mule 
substituted  because  of  ill  treatment.  Jones 
V.   Wolfort,   80  Ark.    474,   97   S.  W.   452. 

67.  See   7   C.   L.    644. 

68.  The  lien  of  a  prior  and  valid  mort- 
gage properly  filed  is  superior  to  that  of  an 
attaching-  creditor  -u-ho  has  not  paid  off  tlie 
mortgage  or  deposited  the  amount  thereof 
as  required  by  statute.  Crismon  v.  Barse 
Live  Stock  Commission  Co.,  17  Okl.  117,  87 
P.   876. 

69.  Jordan  v.  Pence,  123  Mo.  App.  321, 
100   S.  W.   529. 

70.  Purchaser  of  -wheat  held  justified  in 
paying  seed  grain  note  -with  proceeds  as 
against  the  mortgagee.  Endreson  v.  Larson 
[Minn.]    112   N.   W^    628. 

71.  National  Bk.  of  Commerce  v.  Jones 
[Okl.]    91   P.    191. 

72.  No  merger.  Toivnsend  v.  Southern 
Product  Co.,  127  Ga.  342,  56  S.  E.  436. 


73,  74.  Bank  of  Omaha  v.  Pope  [Tex.  Civ. 
App.]    103   S.  W.   692. 

75.  Under  Civ.  Code  1896,  §§  2703-2706, 
a  landlord's  rent  lien  on  a  crop  raised  in 
the  current  year  is  superior  to  that  of  a 
mortgagee  (Wilson  v.  Curry  [Ala.]  42  So. 
753),  and  he  is  not  restricted  in  its  enforce- 
ment to  any  particular  portion  of  the  crop 
(Id.). 

76.  Statute  giving  prior  lien  on  crop  for 
necessary  advances  to  enable  tenant  to  make 
it.  Kaufman  v.  Underwood  [Ark.]  102  S.  "W. 
718. 

77.  Rev.  Code  1852,  amended  in  1893,  p. 
874,    §   41.      State    v.    Frick    [Del.]    65    A.    781. 

78.  Beattie  v.  Hughes  [Ark.]  101  S.  W. 
170. 

79.  See   7   C.   L.   645. 

80.  Citizens'  Sav.  Bk.  v.  ^\'oods  [Iowa.] 
Ill  N.  W.  929.  VS'here  a  tenant  mortgaged 
certain  stock  not  exempt,  and  also  had  stock 
exempt  from  execution,  except  as  to  a  lien 
for  rent,  the  mortgagee,  who  also  acquired 
the  rent  claim,  was  not  required  to  apply  any 
of  the  proceeds  of  the  mortgaged  stock  to 
the  claim  for  rent.     Id. 
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after  making  certain  deductions  is  either  a  waiver  or  an  exchange  of  tlie  mortgage 
lien  for  the  promise  to  make  such  payment.^^  A  second  mortgagee  may  waive  priority 
as  against  a  first  mortgagee  by  requesting  and  procuring  the  latter  to  sell  the  prop- 
erty and  apply  the  proceeds  first  to  his  own  claim."'-  A  title  reserved  by  purchase- 
mone}^  notes  is  not  lost  by  waiver  or"  estoppel  as  against  otlier  creditors  by  tlie  sub- 
sequent acceptance  and  foreclosure  of  a  mortgage,  such  creditors  having  lost  nothing 
Ihereby.^^ 

§  10.  Assign  III  ent  of  tlie  mortgage.^^ — The  sale  and  indorsement  of  a  note  and 
its  delivery  to  tlie  purchaser,  together  with  a  mortgage  securing  it,  operates  to  pass 
all  the  interest  of  tlie  mortgagee.®^  An  assignment  of  a  chattel  niortgage  is  sup- 
ported by  a  sufficient  consideration  where  the  assignee  agrees  to  surrender  a  lien  on 
property  sold  by  the  assignor  to  the  mortgagor.^*^  A  transfer  of  a  note  and  an  instru- 
ment expressly  providing  that  title  to  certain  chattels  shall  be  in  tlie  creditor  until  tlu- 
note  is  paid,  and  of  all  rights  and  interest  in  such  instruments  passes  the  legal  title 
to  the  chattels,  and  not  merely  the  interest  of  the  creditors  in  the  instruments.'*' 
AMiere  the  assignor  warrants  the  validity  of  the  mortgage  as  against  judgment  credi- 
tors of  the  mortgagor  and  a  In-each  is  alleged  the  assignee  must  show  that  he  is 
unable  to  collect  his  claim  in  full.**  If  the  mortgage  proves  void,  he  may  recover 
the  amount  of  the  debt,  but  not  amounts  paid  out  to  satisfy  outstanding  judgments.*'' 

§  11.  Payment  and  discharge.^^ — The  mortgagor  may  deal  directly  with  an  as- 
signee of  the  mortgage  for  an  extension  of  time  for  payment,"^  and  an  extension  thus 
obtained  before  nuiturity  of  the  debt  prevents  a  default  for  non-payment  at  the 
time  originally  fixed.^-  When  each  of  two  mortgages  executed  simultaneously  pro- 
vides that  it  is  given  to  secure  a  note  and  also  any  other  amount  owing  by  the  mort- 
gagor, it  stands  as  security  for  the  debt  expressed  in  the  other,  as  well  as  that  pri- 
marily secured,  and  the  mortgagee  is  not  required  to  surrender  it  on  tender  of  the 
amount  primarily  secured  unless  there  is  also  an  offer  to  pay  the  other  mortgage.''-' 
It  is  not  ordinarily  the  diity  of  a  probate  judge  to  make  entries  of  satisfaction  on  the 
margin  of  mortgage  records,-'*  and,  in  the  absence  of  proof  of  authority  on  his  part, 
such  entries  are  not  admissible  in  detinue  by  the  mortgagee  to  show  that  a  prior  mort- 
gage has  been  satisiied.^^  The  doctrine  that  a  mortgage  may  be  kept  alive  not- 
withstanding payment,  for  the  security  of  other  C]-editors  as  against  subsequent  in- 
cumbrancers  or  purchasers,  is  inapplicable  where  the  attempt  to  keep  it  alive  is  made 
by  only  one  of  two  mortgagors  having  only  a  third  interest  in  the  property  for  the 
purpose  of  defrauding  his  co-owner,'-*"  or  where  such  subsequent  parties  are  led  to  a 
reasonable  belief  that  the  mortgage  has  been  discharged."' 

§   I'i.     Enforcement,  foreclosure,  sale.'-*^ — The   right   to   sell   the  property  for 


SI,  Brande  v.  Babcock  Hardware  Co. 
[Mont.]   SS  P.  949. 

82.  McCarthy  v.  North  Texas  Loan  Co. 
[Tex.  Civ.  App.]  101  S.  W.  835.  Could  not 
thereafter  maintain  conversion  against  first 
mortgagee.      Id. 

S3.  Foster  v.  Briggs  Mach.  &  Supply  Co., 
6  Ind.  T.   342,   98   S.  W.   120. 

84.  See  7   C.  L.   646. 

85.  Second  Nat.  Bk.  v.  Thuet,  124  111.  App. 
501. 

86.  Jordan  v.  Pence,  123  Mo.  App.  321,  100 
S.   W.   529. 

87.  Joiner  v.  Stallings.  127  Ga.  203,  56  S 
K.  304.  Admis.sion  of  a  second  transfer,  ex- 
pressly spccifyin.-^  that  the  property  also 
should  pass,  wa.s  tlierefore  immaterial.      Id. 

SS,  S».     Stark   v.   liuber  Mfg.   Co.,   130   Wis. 
432.  110  N.  W.  231. 
IM).     See  7  C.  L.  647. 


ni.  McGraw  v.  Q-Neil,  123  Mo.  App.  691, 
101    S.  \V.   13  2. 

02.  Assignor  could  not  seize  mortgaged 
property  because  of  fear  that  there  would  be 
default  rendering  him  liable  as  indorser. 
McGraw  v.  O'Neil,  123  Mo.  App.  691,  101  S.  W. 
132. 

!»3.  .tellers  &  Co.  v.  Malono-Pilcher  Co. 
[Ala.]    44   So.    414. 

04,  J>r».     Wilson  v.  Johnson  [.Ma.]   44  So.  539. 

»«,  Longlcy  V.  Sperry  [N.  J.  Eq.]  60  A. 
1062. 

!>7.  Where  assignee  permitted  mortgage 
and  note  stamped  paid  to  remain  in  hands  of 
mortgagor,  who  induced  his  partner  and 
subsequent  mortgagee  to  believe  that  note 
had  been  paid.  Longley  v.  Sperry  [N.  J.  E<i.] 
66  A.  1062. 

98.     See  7  C.  L.  648. 
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hreaeli  of  a  condition  jn  the  mortgage  includes  the  right  to  possession  for  that  i)ui'- 
])ose,''"  and  the  riglit  to  possession  after  a  breach  is  not  affected  by  the  immaturity 
of  the  debt  or  the  fact  that  a  contingent  liability  secured  against  has  not  yet  been  in- 
currcd.i  While  a  provision  authorizing  the  mortgagee  to  take  possession  of  and 
sell  the  property  on  default  creates  an  irrevocable  power  coupled  with  an  interest,- 
it  does  not  authorize  a  taking  of  possession  in  any  way  involving  a  "breach  of  the 
])eace,-'  and  the  mortgagee  is  required  to  exercise  good  faith  and  diligence  in  dispos- 
ing of  the  property,  otherwise  he  will  be  charged  with  its  reasonable  value.-* 

AMiere  a  mortgage  authorizes  the  mortgagee  to  declare  the  debt  due  and  fore- 
close whenever  he  shall  feel  himself  unsafe  or  insecure,  the  mortgagee  mav  do  so 
at  any  time  when  he  has  reasonaljle  grounds  for  feeling  unsafe,"  and  a  vendee  who 
liad  knoAvledge  of  such  authorization  cannot  complain  that  the  mortgagee  exercises 
his  o]3tion."  An  assignor  of  the  mortgage  cannot  be  made  defendant  in  an  action  to 
foreclose,  no  cause  of  action  having  yet  accrued  against  him.^  As  in  other  cases, 
the  evidence  must  be  relevant,**  and  instructions  must  be  justified  thereby,^  and 
appropriate  to  the  case."*  After-acquired  property  or  choses  of  which  no  possession 
has  been  taken  will  not  pass  by  foreclosure,  in  the  absence  of  allegations  showing  the 
existence  of  the  e(|uitable  lien  or  any  reference  thereto  in  the  judgment  of  sale.^^ 
The  proceeds  of  the  sale  being  before  the  court,  together  with  all  the  parties  inter- 
ested, and  these  having  all  prayed  that  the  property  be  turned  into  cash,  the  invalid- 
ity of  the  mortgage  will  not  prevent  the  court  from  doing  complete  equity  where  it  is 
fully  advised  of  the  facts. ^-  The  mortgagee  ma}^  not  apply  the  proceeds  to  claims  not 
secured  by  the  mortgage  ^^  without  the  mortgagor's  consent.^*  After  foreclosure  the 
mortgage  is  no  longer  executory  within  the  meaning  of  a  statute  avoiding  certain 
contracts  at  the  option  of  one  of  the  parties.^'' 

§  13.     Bedemption}^ 


99.  Breach  by  sale  in  violation  of  statute. 
Kitchen    v.    Schuster    [N.    M.]    89    P.    261. 

1.  Surety  before  liability  as  such  could 
recover  possession  for  wrongful  sale.  Kit- 
chen V.   Schuster   [N.  M.]    89  P.  261. 

2.  Gilliland   v.   Martin    [Ala.]    42    So.    7. 

3.  Forcing-  open  a  door.  Gilliland  v.  Mar- 
tin [Ala.]   42  So.  7. 

4.  Provision  that  he  might  take  posses- 
sion and  sell  without  advertisement  at  public 
or  private  sale  did  not  authorize  a  sale  twenty 
iniles  from  location  of  property,  and  pur- 
chase by  him  at  nominal  sum.  Kelly  Co.  v. 
McCarthy    [Kan.]    88   P.   882. 

5.  6.  AVarren  v.  Osborne  [Tex.  Civ.  App.] 
97    S.   W.    851. 

7.  Where  he  had  merely  indorsed  note 
"with  recourse  after  security  had  been  ex- 
hausted." Smith  V.  Bradley  [N.  D.]  112  N.  W. 
1062. 

8.  Not  error  to  exclude  a  certain  "cotton 
bill"  offered  by  defendant,  it  not  being  shown 
that  plaintiff  had  any  connection  with  the 
transaction  of  which  it  was  evidence.  Bird 
V.   Benton,   127   Ga.   371.   56   S.   E.   450. 

9.  Instruction  on  hypothesis  that  defend- 
ant consented  to  application  of  certain  pay- 
ments to  items  of  indebtedness  not  covered 
by  mortgage,  held  proper,  and  sustained  by 
evidence.  Bird  v.  Benton,  127  Ga.  371,  56  S. 
E.  450. 

10.  Where  pending  foreclosure  a  third 
person  who  had  been  made  defendant  pur- 
chased the  note  and  mortgage,  and  was  sub- 
stituted  as    plaintiff,    an    instruction    held    in- 


appropriate and  misleading  in  view  of  fact 
that  original  plaintiff  had  been  eliminated 
from  the  case.  Williams  &  Co.  v.  Smith 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  546,  98  S. 
W.    916. 

11.  Cause  of  action  did  not  pass  by  sale. 
Medina  Gas  &  Elec.  Light  Co.  v.  Buffalo 
Loan,  Trust  &  Safe  Deposit  Co.,  104  N.  Y.  S. 
625. 

12.  Could  grant  relief  to  mortgagee  who 
also  held  purchase-money  notes  reserving 
title,  though  mortgage  was  invalid  for  lack 
of  proper  acknowledgment.  Foster  v.  Briggs 
Mach.  &  Supply  Co.,  6  Ind.  T.  342,  98  S.  M^ 
120. 

13.  The  debtor  has  no  authority  to  direct 
that  the  mortgagee  apply  the  proceeds  of 
the  sale  on  claims  not  secured  by  the  mort- 
gage. Citizens'  Sav.  Bk.  v.  Woods  [Iowa] 
111  N.  W.  929.  Where  a  tenant  gave  mort- 
gages on  animals  kept  on  the  farm,  and  the 
same  were  sold  at  foreclosure,  mortgagees 
were  required  to  apply  the  propeeds  to  the 
mortgage  debt,  and  not  to  the  landlord's 
claim  for  rent  which  they  had  acquired  by 
assignment.     Id. 

14.  Brigham  v.  Madden    [N.  H.]    64  A.   723. 

15.  Code  1896,  §  1323,  making  voidable 
contracts  made  by  foreign  corporations  with- 
out compliance  with  its  terms.  Hardison  v. 
Plumber  [Ala.]  44  So.  591.  That  purchaser 
at  foreclosure  was  officer  of  corporation  did 
not  prevent  foreclosure  from  executing  con- 
tract.    Id. 

16.  See  7  C.  L.  647. 
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§  14.  Other  remedies  as  between  the  parties.'^' — The  mortgagor  may  not.  in 
an  action  on  the  note,  counterclaim  damages  for  the  refusal  of  the  mortgagee  to  allow 
him  to  market  the  projoerty  mortgaged  pursuant  to  contract  where  the'  evidence  shows 
that  the  mortgagee  only  advised  against  a  sale  at  that  particular  time.^^  One  who 
sues  on  the  theory  that  a  conveyance  absolute  on  its  face  was  made  in  trust,  with  the 
understanding  that  defendant  satisfy  a  claim  and  account  for  the  balance,  may 
not  introduce  parol  evidence  to  show  that  the  conveyance  was  intended  as  a 
mortgage.^^ 

§  l.j.  Remedies  as  against  third  persons.-*^ — The  mortgagee  may  maintain  an 
action  for  the  possession  or  value  of  the  mortgaged  property  against  third  persons 
who  wrongfully  claim  possession  by  purchase  from  the  mortgagor.-^  but  he  cannot 
maintain  trespass  or  conversion  before  default  where  he  has  no  right  to  possession 
before  that  time.--  Defendant  may  show  estoppel,--'  or  prior  outstanding  mortgages,'-^ 
or  that  the  mortgagee  consented  to  the  sale,-^  or  that  the  chattels  were  included  in 
a  mortgage  held  by  him;  -*^  and  a  purchaser  is  not  liable  for  conversion  where  prior 
to  demand  upon  him  an  agreement  is  entered  into  between  the  mortgagor  and  the 
mortgagee  whereby  the  latter  accepts  other  property  in  lieu  of  his  mortgage  lien.-' 

In  Texas  the  statutory  trial  of  a  right  of  property  is  maintainable  by  a  first 
mortgagee,  in  actual  possession  at  the  time  of  levy  upon  the  property,  under  a  judg- 
ment foreclosing  a  subsequent  mortgage.-*  AMiei'c  the  title  of  a  first  mortgagee  luis 
become  absolute  b}^  default  and  possession  taken,  a  second  mortgagee,  having  knowl- 
edge thereof,  is  guilty  of  conversion  in  obtaining  possession  of  the  chattels  by  an  ac- 
tion to  which  the  first  mortgagee  is  not  a  partj'^,  and  refusing  to  surrender  them  on 


17.  See  7  C.  L.  651. 

18.  MaUoy   v.    Sweazea,    123   Mo.   App.    179, 

100  S.  W.   503. 

19.  Nevius  V.  Nevius,  117  App.  Div.  236, 

101  N.  Y.  S.  1091. 

20.  See  7  C.  L.  652. 

21.  Mortgagee  after  default  may  recover 
property  from  purchaser  from  mortgagor 
■who  fails  to  tender  amount  of  debt.  Burriss 
V.  Owen  [S.  C]  57  S.  E.  542.  Iti  such  case, 
purchaser  may  redeem  by  paying  mortgage 
and  interest.  Id.  Though,  by  mistake,  the 
record  gave  notice  of  a  much  smaller 
amount  than  that  specified  in  mortgage,  pur- 
cliaser  was  required  to  tender  amount  for 
wliich  mortgage  was  indexed.  Id.  In  de- 
tinue against  a  third  person  for  a  mule,  held 
for  jury  wliether  plaintiff  was  the  same  per- 
son as  tlie  one  mentioned  in  mortgage  as 
mortgagee.  W^illiams  v.  Vining  [Ala.]  43  So. 
744.  In  replevin  by  mortgagee,  petition  held 
not  subject  to  general  demurrer  for  failure 
to  allege  condition  broken,  and  maturity  of 
notes,  where  notes  and  mortgages  were  at- 
tached thereto  and  sliowed  these  facts,  and 
that  mortgagee  was  entitled  to  possession. 
Whiteacre  v.  Nichols,  17  Okl.  387,  87  P.  865. 
A  petition  in  a  suit  to  recover  money  due 
and  to  foreclose  a  mortgage,  and  for  con- 
version in  the  event  that  the  property  has 
been  converted,  is  not  subject  to  general  de- 
murrer for  not  alleging  the  value  of  the 
property.  Bullard  v.  Stewart  [Tex.  Civ. 
App.]    102   S.  W.   174. 

22.  "SVilson  V.  Curry  [Ala.]  42  So.  753. 

23.  That  mortgagee  after  default  heard 
that  property  had  been  traded  several  times 
and  saw  it  in  possession  of  third  persons 
without  asserting  his  interest  otherwise  than 
by  record,  lield  not  to  estop  him  from  en- 
forcing   lien.      Crafton    v.    Patrick    [S.    C]    58 


S.  E.  1.  Vendor  in  conditional  sale  helrl 
not  estopped  to  deny  title  in  vendee  to  cattle 
mortgaged  by  the  latter  wliere  mortgagee 
did  not  rely  on  vendor's  conduct  as  authoriz- 
ing mortgage  or  as  a  ratification.  Huston  v. 
Peterson   [Colo.]  87  P.  1074. 

24.  In  detinue  by  a  mortgagee  against  a 
purchaser  from  the  mortgagor,  defendant 
may  sliow  prior  outstanding  mortgages  (Wil- 
son V.  Johnson  [Ala  ]  44  So  539).  especially 
where  he  shows  a  purcliase  by  him  of  the 
debts  and  mortgages,  and  delivery  of  tliem 
to  him  with  tlie  property  (Id.).  Instruction 
pretf  r  Hitting  plaintiff's  contention  that  pay- 
ment by  defendant  of  prior  debt  was  intended 
to  extinguish  the  mortgage,  held  properly 
refused.      Id. 

25.  In  suit  by  mortgagee  against  vendee 
of  mortgagor,  evidence  insufficient  to  sliow 
mortgagee's  consent  to  sale.  Delta  Cotton  Co. 
V.  Arkansas  Cotton  Oil  Co.,  80  Ark.  431,  97 
S.  W.  440.  In  conversion  against  purchaser 
from  mortgagor,  held  for  jury  whetlier  plain- 
tiff gave  mortgagor  authority  to  sell.  Ala- 
bama Cotton  Products  Co.  v.  Myrick  [Ala.] 
44  So.  587.  A  purchaser  of  grain  from  the 
mortgagor  is  not  protected  by  tlie  mere  fact 
that  the  mortgagee  permitted  the  mortgagoi- 
to  thresh  and  sell  the  grain.  Endreson  v. 
Larson   [Minn.]   112  N.  W.  628. 

26.  In  trover  for  cattle,  instruction  hel  1 
erroneous  as  ignoring  defendant's  conten- 
tion that  a  mortgage  transferred  to  him  in- 
cluded the  cattle  in  question.  Harding  \'. 
Thuet,    124   111.  App.    437. 

27.  There  being  no  conversion  until  do- 
tiiand  for  purpose  of  foreclosure.  Catlett  v. 
Stokes    [S.   D.]    110  N.  W.   84. 

28.  Evidence  held  to  show  possession. 
Craig  V.  Miirtin-Bennett  Co.  [Tex.  Civ.  App.] 
102  S.  W.  1172. 
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demand.-^  A  second  mortgagee  who  waives  a  right  of  priority  by  requesting  and  pro- 
curing the  first  mortgagee  to  sell  the  property  and  apply  the  proceeds  first  to  the  sat- 
isfaction of  the  first  mortgage  may  not  thereafter  maintain  conversion  against  the 
first  mortgagee  for  complying.^'' 

The  equity  of  the  mortgagor  being  subject  to  execution  or  attachment,  the  ex- 
ecution or  attachment  creditor  cannot  be  liable  in  trespass  or  trover  for  taking  posses- 
sion of  the  property  under  either  process.^^  A  third  person  cannot  recover  damages 
for  the  sale  of  mortgaged  property  at  foreclosure,  in  the  absence  of  any  showing  of 
ownership,  want  of  notice  of  foreclosure,  or  excuse  for  not  previously  asserting  his 
rights.^- 

Chattfxs;  Cpieats;  Checks;  Children;  Chinese;  Cigarettes;  Citations,  see  latest 
topical  index. 

CITIZENS.! 

This  topic  excludes  alienage,-  domicile,^  and  right  to  vote.* 
Citizenship  and  domicile  are  not  sviionviuoiis  and  neither  necessarilv  controls 
the  other.^  Eesidence  in  the  United  States  creates  a  presumption  of  citizenship,*^ 
nnd  once  established  is  not  affected  by  removal  to  a  foreign  country'."  A  British 
subject  residing  in  the  United  States  after  the  Declaration  of  Independence  and 
talcing  no  action  indicating  an  election  to  adhere  to  the  crown  mil  be  deemed  a 
litizen  of  the  United  States.,^  The  child  of  a  citizen  born  in  a  foreign  country  is 
also  a  citizen,®  but  must,  within  a  reasonable  time  after  attaining  his  majority,  elect 
as  to  whether  to  conseiTe  to  the  citizenship  of  the  country  of  his  domicile  or  that 
of  the  citizenship  of  his  father  and  is  bound  by  his  election. ^°  Children  of  an  ex- 
jiatriate,  born  in  a  foreign  country,  are  not  citizens.^^  A  child  born  in  the  United 
States  moving  to  a  foreign  country  continues  a  citizen  unless  on  attaining  its  ma- 
jority it  does  something  inconsistent  therewith,^-  and  no  act  of  the  father  can  de^ 
lu'ive  the  child  of  such  citizenship  during  its  minorit}^-^  nor  can  the  child  during 
its  minority  expatriate  itself.^*  The  Act  of  Congress  of  1802,  relating  to  the  citi- 
zenship of  children  of  citizens  from  outside  of  the  United  States,  does  not  applv 
to  children  born  sitbsequent  to  its  adoption.^^  To  overcome  the  presumption  of 
citizenship,  evidence  of  an  actual  removal  or  a  continued  residence  abroad  with  a 
fixed  purpose  to  throw  off  the  former  allegiance  is  essential.^"  Declarations  of  a 
citizen  after  removing  to  a  foreign  country  are  admissible  to  show  that  he  did  not 
terminate  his  allegiance  to  the  United  States.^'  The  Act  of  Congress  of  1855,  pro- 
viding that  citizenship  shall  not  descend  to  children  of  citizens  born  abroad  whose 
lathers  never  resided  in  the  United  States,  is  complied  with  by  birth  and  residence 
of  the  father  in  the  United  States  during  a  portion  of  his  minority.^^ 


29.  Dethoff  V.  Gattie,  103  N.  T.  S.   589. 

30.  McCarthy  v.  North  Texas  Loan  Co. 
[Tex.  Civ.  App.]    101   S.  W.   835. 

31.  Wilson   V.   Curry    [Ala.]    42    So.   753. 

32.  Kuhling  v.  Beidenhorn,  30  Ky.  L.  R. 
811,   99  S.  W.  646. 

1.  See  7  C.  L,.  633. 

2.  See  Aliens,  9  C.  L.  84. 

3.  See  Domicile,  7  C.  L.  1194. 

4.  See   Elections,    7   C.   L.    1230. 

5.  6,  7,  8,  9.  State  v.  Jackson,  79  Vt.  504, 
rr,  A.  657. 

10.  The  child  of  a  citizen,  who  is  born  in 
Canada,  elects  to  become  a  citizen  of  the 
United  States  by  moving  here  and  perform- 
ing- the  dut'ies  of  a  citizen.  State  v.  Jack- 
son,  79  Vt.   504,   65  A.   657. 

11.  State  V.  Jackson,  79  Vt.  504,  65  A.  657. 

12.  Evidence  held  insuflBcient  to  show  ex- 


patriation.     State  V.   Jackson,   79   Vt.   504,    6."> 
A.    657. 

13,  14.  State  v.  Jackson,  79  Vt.  504,  65  A. 
657. 

15.  Act  April  14,  1802  (Ch.  28,  2  Stat.  155.) 
State  V.  Jackson,  79  Vt.  504,  65  A.  657. 

16.  State  V.  Jackson,  79  Vt.  504,  65  A.  657. 
Where  a  child  of  a  citizen  born  in  the  United 
States  was  moved  to  Canada  during-  its 
minority,  and  upon  becoming  of  age  married 
and  resided  there,  the  evidence  was  held  in- 
sufficient  to   establish   expatriation. 

17.  State  V.  Jackson,  79  Vt.  504.  65  A.  657. 

18.  A  child  of  a  citizen  was  born  in  the 
United  States  in  1810  and  removed  to  Canada 
with  his  father  in  1812.  Held  descendants 
of  the  child  were  citizens,  he  not  having  re- 
nounced his  citizenship  after  becoming  of 
age  and  prior  to  their  birth.  State  v.  Jack- 
son.   79   Vt.    504,    65   A.    657. 
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CIA'IL    ARREST. 


8   1.      Privilege  from  Arrest   (.170). 

S  2.      Arrest    on    Mesne    Proeess    <!>~0). 

g  3.      Execution  Against  the  Body  l570). 


g  4.  Supersedeas  ilail  or  rtiseiiarge  from 
Arrest   (571). 

g  5.  Liability  for  False  Imprisonment 
(573). 


Excludes  admission  to  bail  ^^  and  commitment  for  contempt  in  failing  to  obe^' 
decree.-" 

§  1.  Privilege  from  arrestr'^ — One  claiming  a  statutor}^  exemption  must  sho\\' 
himself  to  be  within  the  provisions  of  the  law.-^  Statutes  in  many  states  exempt 
])ersons  attending  judicial  proceedings  as  witnesses  from  arrest  on  civil  process  -■■ 
and  under  such  a  statute  a  nonresident  witness  must  be  allowed  a  reasonable  tinn^ 
within  which  to  return  to  the  place  from  which  he  came.-*  A  bankrupt  is  exempt 
from  arrest  on  a  claim  which  is  barred  by  discharge  in  bankruptcy.-^ 

§  2.  Arrest  on  mesne  process.  When  allowahle.-^ — The  right  to  arrest  in  a 
civil  action  is  lai'gely  a  matter  of  statutory  regulation.-' 

Frocedurc  to  obtain  arrest.-^ — The  aflidavit  must  allege  facts  from  which  the 
court  can  determine  whether  a  cause  of  action  exists,^^  upon  competent  and  positive 
evidence  suiticient  to  justify  the  court  in  making  a  finding  upon  a  trial.""  An  af- 
fidavit designating  defendant  by  a  fictitious  name  is  insufficient  where  it  appears 
tlierefrom  that  plaintiff  knew  his  true  name.^^ 

Writ  and  proceedings  thereon."- — The  validity  of  the  arrest  does  not  depend 
upon  the  validity  of  the  cause  of  action,^^  and  the  existence  of  a  good  defense  on 
the  merits  does  not  invalidate  a  capias  ad  respondendum.''"*  Hence,  in  an  action 
on  a  judgment,  a  capias  is  not  invalidated  by  the  fact  that  the  judgment  sued  on 
is  void,^^  but  its  invalidity  may  l)e  set  up  in  defense  without  resort  to  a  writ  of 
error. '^"^ 

§  3.  Execution  against  the  body.  Occasion  and  proprirti/.^~ — Constitutions 
of  many  states  prohibit  imprisonment  for  debt."'^     Under  sucli  a  provision  prohibiT- 


19.  See  Bail.  Civil,  9  C.  L,.   319. 

20.  See  Contempt.  7  C.  L.  746. 

21.  See  7  C.  L.   653. 

22.  Rev.  Laws.  c.  168,  §  45,  giving  to  a 
person  discharged  on  taking  the  oath  after 
iin  arrest  on  mesne  process  the  same  advan- 
tage of  exemption  from  second  arrest  on  same 
cause  of  action  as  upon  discharge  after  ar- 
rest on  execution,  applies  only  to  discharge 
fin  taking  poor  debtor's  oatli  and  not  to  a 
voluntary  discliarge  or  discharge  on  taking 
oath  that  defendant  does  not  intend  to  leave 
slate.     Ex  parte  Morton   [Mass.]   81  N.  E.  869. 

23.  Code  Civ.  Proc.  §  860,  exempting  from 
arrest  persons  ordered  to  attend  as  witnesses 
in  cases  where  attendance  can  be  enforced  by 
attachment,  applies  to  an  involuntary  bank- 
rupt order  to  attend  before  a  referee.  Gold- 
smith   V.    Haskell,    105    N.    Y.    S.    327. 

24.  At  conclusion  of  hearing  on  examin- 
ation of  involuntary  bankrupt,  a  delay  to 
consult  his  attorney  held  not  unreasonable. 
Goldsmith  v.   Haskell,    105  N.  Y.   S.   327. 

25.  Judgment  for  money  misappropriated 
by  railroad  ticket  agent  from  sales  of  tickets 
lit  Id  barred.     In  re  Wenman,   153   F.   910. 

2«.     See   7   C.   L.   653. 

27.  Nonresidents  may  be  arrested  in  ac- 
tions not  arising  out  of  contract.  S.  C.  Code 
Civ.  Proc.  1902,  §  200,  subd.  6.  Action  for 
damages  by  purchaser  for  wrongful  sale  of 
same  property  to  a  second  person  held  ex 
delicto.  Uavis  v.  Reynolds  [S.  C]  57  S.  E. 
850. 


28.  See    7    C.    L.    654. 

29.  Code  Civ.  Proc.  §  557.  Affidavit  for 
arrest  on  ground  of  fraud  in  selling  a  paint- 
ing as  that  of  a  celebrated  artist  held  de- 
fective as  not  showing  personal  knowledge 
on  plaintiff's  part  that  it  was  not  the  work 
of  such  artist.  Wilson  v.  Collins,  103  N.  Y. 
S.  1038.  Must  allege  facts  from  which  alleged 
cause  of  action  arises.  Dadirrian  v.  Whit- 
son.    105    N.    Y.    S.    458. 

30.  Affidavit  containing  neither  a  positive 
averment  of  fraud  nor  a  positive  averment 
of  facts  from  whicli  fraud  could  be  inferred 
held  insufficient.  Neves  v.  Costa  [Cal.  App.] 
89   P.   860. 

31.  Dadirrian    v.    Whitson.     105    N.     Y.     S. 

4r,s. 

32.  See    7    C.    L.    654. 

33.  34.  Ex  parte  Morton  [Mass.]  81  N.  E. 
869. 

S.l.  Judgment  entered  without  obtaining 
jurisdiction  over  the  person  lield  not  ground 
for  release  on  habeas  corpus.  Ex  partt- 
Morton    [Mass.]    81   N.    E.    869. 

3«.     Ex  parte  Morton   [Mass.]   81  N.  E.  86  9. 

37.  See    7    C.    L.    654. 

38.  Fines  or  penalties  arising  from  a  vio- 
tion  of  city  ordinances  or  penal  laws  of 
state  do  not  come  within  the  constitutional 
inhibition.  Peterson  v.  State  [Neb.]  112  N. 
W.  306.  Code  1896,  §  4730,  as  Amended  by 
Acts  1903,  p.  345,  making  person  entering 
into  contract  of  employment  and  procuring 
advances  thereon,  refusing  to  perform  same, 


i)  Cm-.  Law. 
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ing-  imprisonnienl  for  dcl)t,  except  for  fraiul,  fraud  must  l)e  alleged  and  proven,"' 
and  must  bo  submitted  to  the  jury  as  a  separate  and  distinct  issue.*"  .unless  the 
cause  of  action  is  of  such  a  nature  that  questions  of  debt  and  fraud  can  be  tried 
in  one  issue  so  as  to  have  a  clear  and  intelligible  finding  as  to  each.*'  A  bodv  exe- 
cution cannot  issue  on  a  claim  barred  *-  by  discharge  in  bankruptcy.*"  While  body 
executions  are  confined  to  actions  at  law,  equity  may  grant  such  process  in  cases 
where,  if  the  action  had  been  at  law.  arrest  could  have  been  had,**  except  that  in 
equity  an  execution  will  not  issue  where  inability  to  pay  appears.*'  The  Federal 
courts  may  in  the  proper  case  enforce  a  state  statute  authorizing  a  body  execution,*'' 
and  though  such  statute  is  essentially  a  part  of  the  state  insolvent  law,  the  right 
to  the  Avrit  is  not  suspended  by  the  passage  of  the  national  bankruptcy  act.*' 

The  order  and  writ.^^ — The  capias  must  issue  from  a  court  having  jurisdic- 
tion.*'' Eecitals  in  the  judgment  essential  to  the  issuance  of  the  '\\Tit,^'^  and  the 
necessity  for  the  return  of  outstanding  executions,-"'^  are  largely  matters  of  statutory 
regulation. 

§  4.  Supersedeas  hail  or  discharge  from  arrest.^- — Petitions  for  discharge  are 
regulated  by  statute,  and  a  defendant  seeking  to  avail  himself  thereof  must  comply 
strictly  with  its  provisions  '^  and  must  show  that  his  application  is  covered  by  the 
statute  under  which  relief  is  sought.^*  A  voluntary  discharge  of  the  debtor  by  the 
creditor  for  a  consideration  does  not  preclude  the  latter  from  having  the  former 
arrested  in  a  second  suit  upon  the  same  obligation. '^  A  discharge  in  l)ankruptcy 
from  the  debt  for  which  defendant  was  arrested  entitles  him  to  his  discharge  from- 
custody,"*^  and  though  the  state  insolvent  laws  are  suspended  Ijy  the  l^ankruptcy 
act,  the  defendant  is  nevertheless  entitled  to  avail  himself  of  their  provisions  to 


or  to  refund  money,  with  intent  to  defraud, 
punishable  as  though  tliey  had  stolen  money 
advanced,  held  not  unconstitutional  as  pro- 
viding imprisonment  for  debt.  State  v.  Vann 
[Ala.]  43  So.  357.  Imprisonment  for  contempt 
for  failure  to  comply  with  decree  requiring 
payment  of  specific  funds  is  not  imprison- 
ment for  debt.  Mfeeks  v.  State,  80  Ark.  579, 
98  S.  W.  378. 

3J>,  40,  41.  I^edford  v.  Emerson,  143  N.  C. 
527,    55    S.    E.    969. 

42.  In  determining  whether  a  judgment 
is  within  the  exception  of  the  bankruptcy 
act  as  for  willful  and  malicious  injury,  the 
court  may  look  to  the  close  jail  certificate 
issued  as  a  body  execution  on  such  judg- 
ment. Judgment  in  action  for  malpractice 
construed  to  have  been  for  willful  and  ma- 
licious injury.  Flanders  v.  Mullin  [Vt.]  66 
A     789. 

43.  Judgment  for  misappropriation  by 
ticket  agent  of  money  realized  on  sale  of 
tickets  held  barred.  In  re  Wenman,153  F. 
910. 

44.  Equitable  action  to  require  trustee 
to  refund  money  converted  to  his  own  use. 
Haggerty  v.  Badkin    [N.  J.   Eq.]    66   A.   420. 

43.  Haggerty  v.  Badkin  [N.  J.  Eq.]  66  A". 
420. 

46.  Rev.  St.  §  916  (U.  S.  Comp.  St.  1901. 
p.  6S4).  Johnson  v.  Crawford  &  Yothers,  154 
F.  761;  Ex  parte  Crawford  [C.  C.  A.]  154 
V.   769. 

47.  Johnson  v.  Crawford  &  Yothers,  154 
F.  761.  Affirmed  on  ground  that  state  law 
was  not  an  insolvency  act.  Ex  parte  Craw- 
ford   [C.   C.   A.]    154   F.    769. 

48.  See    7    C.    L.    655. 

49.  Act  July  1,  1898,  exempts  bankrupts 
from  arrest  on  civil  process  except  "(1)  when 


issued  from  a  court  of  bankruptcy  for  con- 
tempt or  disobedience  of  its  lawful  orders. 
(2)  when  issued  from  a  state  court  having 
jurisdiction,  etc."  Held  the  United  States 
circuit  court  was  without  jurisdiction  to 
issue  an  execution  against  the  body.  In  re 
y\'enman,    153    F.    910. 

30.  Under  B.  &  C.  Comp.  §  218,  where  de- 
fendant has  been  provisionally  arrested  and 
discharged  on  bail,  an  execution  against  the 
person  may  issue  though  the  judgment  does 
not  show  the  issuance  of  the  writ  or  an 
order  therefor  or  direct  a  body  execution. 
Banning  v.   Roy    [Or.]    82   P.   708. 

31.  Under  Comp.  Laws,  §  11,  175,  prohib- 
iting issuance  of  execution  against  body  or 
property  of  defendant  while  an  execution 
against  either  is  unreturned,  an  execution 
against  the  property,  or  in  the  event  of  its 
insufficiency  the  body,  is  void.  Sink  v.  Oce- 
ana Circuit  Judge,  146  Mich.  121,  13  Det. 
Leg.    N.    681,    109    N.    W.    115. 

52.  See  7  C.  L.  655.  See,  also,  Bail,  Civil, 
9  C.  L.  319. 

33.  St.  1903,  §  2180,  provides  that  petition 
for  discharge  may  be  made  to  a  justice  of 
the  peace,  or  the  presiding  justice  of  the 
county,  or  the  police  judge  of  the  county 
seat.  Held  a  circuit  judge  was  without 
jurisdiction.  McGovern  v.  Maloney,  30  Ky. 
L.    R.    801,    99    S.   W.    935. 

54.  Imprisonment  for  nonpayment  of  ali- 
mony is  for  contempt  as  well  as  for  debt, 
and  hence  a  statute  directing  release  upon 
taking  the  poor  debtor's  oath  in  cases  of 
imprisonment  for  debt  has  no  application. 
Prohibition  awarded  to  restain  release. 
Mowry  v.   Bliss    [R.   I.]    65   A.   616. 

5.5.      Ex  parte  Morton   [Mass.]   81  N.  E.  869. 

."»«.     Johnson   v.   Crawford.    154    F.    761.     . 
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])rocure  hi?  discliaro-e  wlicre  tlie  statute  -under  wliich  arrest  is  authorized  directs  dis- 
eliarge  upon  compliance  therewith."  Under  tlie  Georgia  statute  upon  a  satisfactory 
sliowing  of 'inabilitv  to  give  security.^''  or  to  produce  the  property  in  an  action  for  the 
recovery  thereof,  the  court  may  order  the  defendant  discharged  witliout  requiring 
security;  but  in  the  hitter  case  where  the  property  sued  for  is  beyond  the  jurisdiction 
of  the  court,  in  the  control  of  the  defendant,  and  was  taken  there  to  keep  it  outside 
of  the  jurisdiction,  the  reasons  for  nonproduction  must  be  clear  and  satisfactory.^* 
Tliough  the  statute  contemplates  discharge  from  imprisonment,  any  restraint  is 
sufficient,"'*'  and  in  a  proceeding  upon  application  for  release  thereunder,  a  traverse  to 
the  sheriffs  return  upon  the  bail  process  is  too  late  if  filed  after  pleading  to  the 
merits."  AVhere  malice  is  conclusively  established  by  the  judgment  upon  which  the 
capius  issued,  the  defendant  on  a  petition  for  discharge  is  not  entitled  to  have  the 
question  of  malice  retried.'^-  A  motion  to  vacate  an  order  of  arrest  may  be  considered 
if  based  on  papers  upon  which  the  order  was  granted,  although  the  defendant  was  not 
arrested.^^ 

§  5.     LiahiUtij  for  false  iinprisonincnt.^^ 

CrviL  Damage  Acts;  Civil  Death,  see  latest  topical  index. 

CIVIL  RIGHTS."* 

Separation  of  races  in  the  public  schools,*'''  and  in  the  conveyances  of  common 
carriers,*''   is  elsewhere  treated. 

A  barber  shop  is  not  a  '^'place  of  public  accommodation"  withi.n  a  statute  for- 
bidding discrimination  because  of  color.*'® 

Civil  Seisvice;  Cleaeing  Houses,  see  latest  topical  index. 

CLERKS  OF  COURT. 

§.1.     The   Office;   General  Powers   and  Du- ,  to    Account    for    Fees    (574).      Unltecl    States 
ties   (572).     Deputies   (573).  Courts    (574). 

§.2.     Fees  and   Compensation    (573).     Dutj  |       §  S.      Liability   on   Bond    (574). 

§  1.  Hie  of]ice;  general  powers  and  duiiesy^ — An  act  which  merely  erron- 
eously assumes  that  a  county  is  entitled  to  only  one  clerk  does  not  necessarily 
deprive  such  county  of  its  I'ightful  number.'^''     The  commencement  and  duration  of 

Act  Pa.  July  12,  1842    (P.  L.  339),  pro- |  conclusively  to  establish  malice,   same  being 


viding  tiiat  upon  assigning  his  property  for 
benefit  of  liis  creditors,  either  before  or  after 
commitment,  shall  be  entitled  to  discharge 
from  custody,  is  available  to  a  person  ar- 
rested under  such  act  notwithstanding  such 
net  was  suspended  by  the  bankruptcy  act. 
Johnson  v.  Crawford,  154  F.  761.  Affirmed 
on  ground  that  act  in  question  was  not 
an  insolvency  law.  Ex  parte  Crawford  [C. 
C.    A.]    154    F.    769. 

58.  Allowed  in  action  for  recovery  of 
personal  property,  notwithstanding  fact  that 
jiroperty  was  originally  wrongfully  taken. 
Hinson   v.    Battle,    127    Ga.    459.    56    S.    E.    489. 

59.  Hinson  v.  Battle,  127  Ga.  459,  56  S. 
E.    489. 

60.  Custody  of  sheriff,  held  suflficient. 
Everett,  Ridley  &  Co.  v.  Holcomb  [Ga.  App.] 
58    S.    E.    287. 

ei.     Everett,     Ridley     &    Co.     v.    Holcomb 
[Ga.    App.]    58    S.    E.    287. 
02.     Judgment  for  assault  and  battery  liold 


the  gist  of  the  action.  Salomon  v.  Buechele, 
127    111.   App.    420.  > 

«3.  Dadirrian  v.  Whitson..  105  N.  Y.  S. 
458. 

«4.  See  7  C.  L.  655;  See,  also,  False  Im- 
prisonment,   7    C.    L.    1643. 

««.      See    7    C.    L.    656. 

0({.  See  Schools  and  Education,  8  C.  L. 
1S51. 

07.     See  Carriers,   §  27,  9  C.  L.   512. 

<>S.  Pub.  Acts  1903,  p.  91,  c.  130.  requiring 
barbers  to  procure  license,  does  not  render 
it  such.  Faulkner  v.  Solazzi,  79  Conn.,  541, 
65    A.    947. 

en.     See  7   C.  L.   656. 

70.  Acts  1905,  p.  601,  §16.  dividing  Union 
county  into  two  judicial  districts,  not  un- 
constitutional on  this  ground,  since  county 
was  still  entitled  to  a  clerk  of  the  circuit 
court  and  a  county  clfjrk.  Pryor  v.  Myrphy, 
80    Ark.    150,    96    S.   W.    445. 
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CLERKS  OF  COUKT  §  2, 


the  term  depend  upon  the  provisions  of  the  statute."^  A  mere  scrivener  or  clerical 
assistant  employed  by  a  justice  of  the  peace  is  not  a  clerk  of  court  whose  acts  or 
representations  are  binding  as  those  of  the  court.'- 

The  Louisiana  statute  authorizing  clerks  of  court  to  homologate  the  proceed- 
ings of  family  meetings  is  constitutional.'^  It  is  the  right  and  duty  of  the  clerk  of 
an  appellate  court  .to  control  by  reasonable  regulations  the  inspection  and  handling 
of  the  records  of  his  office.'*  In  Iowa  it  is  a  misdemeanor  for  any  officer  required 
to  keep  a  court  docket  or  account  to  falsify  the  same,  regardless  of  fraudident 
motive,'"  and  it  is  immaterial  that  the  books  falsified  are  not  books  specifically 
prescribed  by  statute  to  be  kept  by  the  officer  where  they  are  adopted  and  kept  by 
him  in  his  office  for  the  purposes  of  settlement."'^  The  negligent  failure  of  a  clerk 
to  promptly  enter  and  docket  a  judgment  renders  him  liable  for  damages  sustained 
by  the  judgment  creditor  or  one  who  is  substituted  to  his  rights."  A  clerk  may 
not  refuse  to  prepare  and  deliver  an  appeal  transcript  for  defects  which  can  be 
cured  by  appellant  and  which  do  not  affect  the  jurisdiction  of  the  appellate  court.'* 
The  clerk  is  liable  for  negligence  on  the  part  of  his  deputy  in  the  performance  of 
duties  pertaining  to  the  office.'^ 

Deputies.^° — It  will  be  presumed  that  one  who  appears  to  have  acted  as  a 
deputy  was  a  de  jure  deputy.*^  Ministerial  duties  which  the  cleik  could  have  done 
may  generally  be  performed  by  his  deputy  ^-  in  his  own  name.^^  The  Iowa  statute 
making  it  a  misdemeanor  to  falsify  court  dockets  or  accoimts  applies  to  deputies 
as  well  as  to  clerks.®* 

§  2.  Fees  and  compensation.^^ — Authority  to  collect  fees  and  the  amount 
thereof  must  be  gathered  from  statute.®^     The  Indiana  statute  does  not  prohibit 


71.  Act  relating-  to  "county  clerks"  did  ] 
not  postpone  commencement  of  term  of 
"clerk  of  the  circuit  court."  Taylor  v.  State 
[Ind.]  SO  N.  E.  849.  In  Laws  1905,  p.  18, 
§  10,  creating-  Sanders  county  and  providing 
that  officers  appointed  thereunder  should 
serve  until  after  the  next  general  election, 
the  "next  general  election,"  so  far  as  the 
clerk  of  court  was  concerned,  meant  the 
next  g-eneral  election  to  be  held  for  filling 
that  particular  office,  and  not  the  next  gen- 
eral election  to  be  held  for  any  purpose. 
State  V.   Smith    [Mont.]    90   P.   750. 

72.  Representation  that  a  case  would  not 
be  tried.  Park  v.  Callaway  [Ga.]  57  S.  E. 
229.  Entry  by  such  person  but  not  signed 
by  justice  was  not  a  judgment  but  a  mere 
memorandum.    Id. 

73.  Act  No.  43,  p.  54,  of  1882.  Clerk  could 
authorize  sale  of  minor's  property.  Holli- 
day  V.  Hammond  State  Bk.,  118  La.  1000,  43 
So.   656. 

74.  Publisher  did  not  have  unrestricted 
right  of  access  to  decisions  of  supreme  court 
for  purpose  of  making  copies  for  publica- 
tion. Ex  parte  Brown,  166  Ind.  593,  78  N. 
E.    553. 

75.  Code,  §4910.  Offense  complete  if  al- 
teration be  willful  or  intentional.  State  v. 
Hanlin  [Iowa]  110  N.  "W.  162.  Instruction 
sufficientlv   favorable   to   accused.   Id. 

76.  State  v.  Hanlin    [Iowa]    110  N.  W.  162. 

77.  Clerk  held  liable  to  a  surety  who 
paid  the  judgment  not  docketed  until  in- 
tervention of  other  liens  on  property  of 
principal.  Whelan  v.  Reynolds  [Minn.]  112 
N.  W.  223.  Statement  of  confession  of  judg- 
ment held  to  require  clerk  to  enter  the  judg- 


ment. Id.  Plaintiff  not  required  to  file  the 
notice  provided  for  in  Rev.  Laws  1905,  §  4281, 
whereby  a  surety  may  continue  the  judg- 
ment in  effect  in   his  favor.  Id. 

78.  Could  not  refuse  because  appeal  bond 
was  not  in  double  amount  of  costs  where  it 
recited  tliat  it  was  in  double  the  amount 
fixed  by  the  court.  Taylor  v.  Gardner  [Tex. 
Civ.  App.]  99  S.  W.  411.  That  appellant 
had  not  complied  with  his  promise  to  pay 
for  transcript  and  objection  to  certain 
sureties,    held    not    to    justify    refusal;    Id. 

79.  Evidence  that  deputy  took  acknowl- 
edgment of  an  imposter  threw  upon  clerk 
burden  of  showing  diligence  on  part  of  dep- 
uty. Commonwealth  v.  Johnson,  29  Ky.  L. 
R.  897,  96  S.  W.  801.  That  imposter  was 
introduced  by  a  reputable  citizen  was  some 
evidence  of  diligence,  its  sufficiency  to  over- 
come the  prima  facie  case  being-  for  the 
jury.  Id. 

SO.     See    7    C.    L.    657. 

81.  Southern  R.  Co.  v.  Hundley  [Ala.]  44 
So.   195. 

82.  Deputy  clerk  had  authority  to  take 
from  a  surety  on  a  replevin  bond  on  affidavit 
as  to  the  amount  of  his  property  and  to  ad- 
minister the  oath  by  which  he  swore  to  its 
contents.  Stamper  v.  Com.,  30  Ky.  L.  R.  992, 
100  S.  W.  2S6. 

83.  Jurat  to  affidavit  in  deputy's  own 
name  held  good.  Southern  R.  Co.  v.  Hundle/ 
[Ala.]   44   So.  195. 

84.  C«de,  §  4910.  State  v.  Hanlin  [Iowa] 
110  N.  W.   162. 

8.5,     See   7   C.   L.   657. 

86,     The    clerk    of    the    city    court    of    New 
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ihe  clerk  of  '^ne  supreme  court  froui  furnishing  uncertified  copies  of  the  decisions 
of  that  court  for  publication  at  less  than  ten  cents  per  hundred  words.^^  Where  a 
judge  is  required  to  act  as  his  own  clerk  but  has  power  to  appoint  a  deputy,  power 
in  a  citv  council  to  fix  the  judge's  compensation  implies  power  to  fix  the  salary 
ol'  a  deputy  clerk  appointed  by  him  in  addition  to  that  allowed  the  judge  for  his 
scrvicGS.^^  In  Alabama  a  clerk  may  sue  the  county  for  the  reasonable  value  of  ex 
officio  services  not  exceeding  a  certain  sum,  and  allowance  is  not  discretionary  with 
the  county  commissioner.^"  Services  which  a  clerk  is  required  by  law  to  perform, 
for  which  no  fee  or  charge  is  specified,  and  which  cannot  be  legally  charged  t-o 
either  party  in  a  cause,  are  ex  officio  services. ''° 

Duly  to  account  for  fees.^^ — \Yhere  a  clerk  is  required  to  account  to  the  county 
for  all  fees  coming  into  his  hands  from  whatever  source,  he  must  account  for  fees 
for  taking  land  proofs  under  a  Federal  statute.®- 

United  States  courts/'^ — Separate  trials  under  one  indictment  against  several 
defendants  are  separate  causes  for  the  purpose  of  determining  docket  fees.^*  AYhere 
both  the  state  practice  and  the  order  of  the  court  require  that  witnesses  be  served  by 
copies  of  subpoenas,  the  clerk  is  entitled  to  fees  for  making  the  copies,"^  and  under 
the  provisions  allowing  fees  for  '-'making  any  record,"  separate  charges  are  justified 
for  recording  abstracts  of  judgments  as  required  by  a  nile  of  court.""  The  clerk 
of  the  district  court  is  entitled  to  a  per  diem  for  attendance  on  court  while  bank- 
ruptcy business  is  actually  transacted  by  the  judge  sitting  in  chambers."'  The 
approval  of  a  clerk's  account  l:)y  the  court  is  prima  facie  evidence  of  its  correct- 
ness."« 

§  3.  LiahUiti/  on  hond.^^— In  Texas  a  clerk  of  court,  like  other  public  officers 
in  that  state,  is  responsible  for  the  loss  of  money  deposited  by  him  for  safekeeping 
pursuant  to  statute,  regardless  of  the  degree  of  care  used.^ 

Cloud  ox  Title;  Cll'es;  Codicils;  Cogxovit,  see  latest  topical  index. 


York  has  no  authority  to  collect  any  fee  as 
a  condition  precedent  to  the  filing  of  a  note 
of  issue.  Consolidation  Act,  §  1278,  Laws 
1SS2,  p.  335,  c.  410,  requiring  him  to  collect  a 
stenographer'  j  fee,  does  not  authorize  its 
collection  at  time  of  filing  note  of  issue. 
Costa  V.  New  York  City  R.  Co..  100  N.  Y.  S. 
.")58.  Sec.  1249.  providing  for  the  collection 
Of  a  fee  on  issuance  of  any  attachment  or 
warrant,  does  not  apply.  Id.  Could  not  col- 
Ifct  any  sheriff's  fee  for  notifying  jurors, 
since  it  is  the  duty  of  the  commissioners  of 
.iiirors  to  notify  jurors.  Id.  Under  Rev.  St. 
1S!)9,  §  3242.  the  clerk  of  the  circuit  court 
is  entitled  to  only  20  cents  for  a  motion  to 
make  a  petition  more  definite,  and  the  order 
thereon.  Buckman  v.  Missouri,  etc..  R.  Co., 
121  Mo.  App.  299,  98  S.  W.  820.  He  is  en- 
titled to  only  five  cents  for  filing  a  bill  of 
exceptions.   Id. 

87.  Burns'  Ann.  St.  1901,  §  7798  (Rev.  St. 
1S81,  §  5831)  fixing  fees  at  10  cents  per  hun- 
dred words,  applies  only  to  certified  copies. 
Kx  parte  Brown,  1G6  Ind.   593,  78  N.  E.   553. 

SS.  Kv.  St.  1903.  §§  3514.  3515.  Greenleaf 
V.  Woods.  29  Ky.  I..  R.  723,  96  S.  W.  458.  The 
words  "his  services"  might  be  construed  to 
mean  "their  services"  so  as  to  authorize  the 
iLiiowance.     Id. 

,S9.  May  sue  under  Code  1896.  §  1363, 
though  §   1372  seems  to  make  allowance  dis- 


cretionary    with      commissioners.        Callioun 
County  V.  Watson  [Ala.]  44  So.  702. 

90.  Calhoun  County  v.  Watson  [Ala.]  44 
So.  702.  Attending  court  or  keeping  minutes 
not  ex  officio  services.     Id. 

91.  See   7   C.   L.   657. 

92.  Under  Rev.  St.  §  2294,  and  act  March 
11.  1902.  c.  182,  32  St.  63,  clerk  of  district 
court  takes  land  proofs  and  collects  fees  in 
his  official  capacity  and  must  account  for  all 
fees,  whether  for  "preparing  the  deposition" 
or  administating  oatlis.  Rhea  v.  Board  of 
County  Com'rs,  12  Idaho,  455,  88  P.  89. 

93.  See  7  C.  L.  657. 

94.  Within  U.  S.  Rev.  St.  §  828,  Comp.  St. 
19C1,  p.  635.  United  States  v.  Keatley,  204* 
U.  S.  562.  51  Law.  Ed.  618.  afg.  41  Ct.  CI.  384. 

95.  Keatley  v.  U.  S..   41  Ct    CI.   384. 

9C.  Rev.  St.  §  828.  par.  8.  United  States  v. 
Keatley,  204  U.  S.  562,  51  Law.  Ed.  618.  afg. 
41   Ct.  CI.  384. 

97.  Fee  allowed  under  Act  March  3,  1887 
(24  St.  p.  541),  under  Rev.  St.  §§  574,  and 
under  Bankruptcy  act,  §  2.  Owen  v.  U.  S. 
41    Ct.   CI.    69. 

9S.     Owen  v.  U.  S..   41   Ct.  CI.   69. 

99.      See  5  C.  L.   593. 

1.  Money  paid  into  court,  placed  in  county 
safe,  and  stolen.  Lanham  v.  Dies  [Tex.  Civ. 
App.]   17  Tex.  Ct.  Rep.  513.  98  S.  W.  897. 
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COLLEGES  AXD  ACADEMIES. 


COM.EGE  ACADEMIES. 


Conisolulntiun   (."76), 

Aetionx    (.'TeK 

Officers   and    Instructors    (576). 


Xatnre,    Establishment    and    Public    Regn- 
latlou   (.'7r>). 

Bequests   and   Private   Aid    (57o). 
Public  Aid  (575). 

Schools  of  grade  inferior  to  colleges  are  elsewhere  treated. - 

Nature,  estahlishment  and  puhlic  regulation.'^ — The  Medical  College  of  Georgia 
is  not  a  state  institution  because  the  state  has  made  appropriations  to  it  and  desig- 
nated it  as  a  branch  of  the  state  universiy,*  and  though  it  has  been  declared  to  be  a 
])ul)lic  eleemosynary  institution,  it  is  liable  for  the  torts  of  its  agents  in  the  con- 
duct of  its  business  and  within  the  scope  of  their  authority.''  While  a  court  may  be 
authorized  to  allow  an  amendment  of  a  college  charter,"  an  amendment  which  seeks 
to  cliange  the  permanent  location  of  a  college  established  under  contract  will  not 
be  granted  against  the  objection  of  contracting  parties.' 

Bequests  and  private  aid.^ 

Public  aid.^ — A  state  has  the  power,  through  the  agency  of  a  univeisity,  to 
acquire  and  hold  at  the  public  expense  forest  lands  for  the  promotion  of  education 
in  scientific  forestry.^"  A  university  so  holding  lands  for  the  state  may  not  con- 
tract with  a  corporation  for  the  removal  of  timber  therefrom  in  a  manner  hostile 
to  the  act  under  which  it  holds,^^  and  a  corporation  contracts  at  its  peril  in  relation 
to  such  lands  where  it  has  notice  of  the  restricted  powers  of  the  university.^"  That 
])art  of  the  Xebraska  statute  providing  for  an  annual  state  tax  of  one  mill  on  the  dol- 
lar for  the  maintenance  of  the  state  imiversity  was  not  repealed  by  the  general  rev- 
enue law  of  I'.iOG.^'*  The  grants  and  appropriations  made  b}-  the  Congressional  acts  of 
1862  and  1890,  for  the  maintenance  and  support  of  state  agricultural  colleges,  were 
made  to  the  states  themselves  and  not  for  the  benefit  of  any  pariicular  institutions.^' 
Hence  a  state  treasurer  cannot  be  required  by  one  college  to  pay  the  fund  to  it 
where  he  is  already  about  to  pay  it  to  another  in  accordance  with  the  state  and 
Eederal  statutes. ^^  ]\Ioney  from  the  state  agricultural  experimental  station  fund 
created  by  the  Federal  statute  of  1887  and  supplemental  acts  may  be  expended  by 
the  board  of  regents  of  the  Xebraska  state  university  without  any  more  specifie 
legislative  appropriation  than  that  already  implied  by  the  constitution  and  statutea 
of  that  state.^® 


2.  See  Schools  and  Education,  8  C.  L.  1851. 

3.  See  7  C.  L.  658. 

4.  Can  sue  and  be  sued  and  its  property 
is  liable  to  execution.  Medical  College  v. 
llushing  [Ga.  App.]   57  S.  E.  1083. 

5.  Wliere  it  conducted  a  hospital  for 
treatment  of  patients  for  compensation,  it 
was  liable  for  mutilation  of  body  of  a  pa- 
tient who  died  tliere.  Medical  College  v. 
Itushing-   [Ga.  App.]    57  S.  E.   1083. 

6.  Act  Apr.  29,  1874,  §  42  (P.  L.  106).  In 
re  Thiel  College's  Appeal,  216  Pa.  630,  66  A. 
83. 

7.  In  re  Thiel  College's  Appeal,  216  Pa. 
630,   66  A.     83. 

S,^    See  7  C.  L.  658. 

9.  See  7  C.  L..659. 

10.  Laws  1898,  p.  230,  c.  122.  authorizing 
Cornell  University  to  acquire  lands  for  such 
purpose  and  to  sell  timber  therefrom,  is  not 
violative  of  Const.  Art.  7  §  7  prohibiting  re- 
moval of  timber  from  tlie  state  forest  pre- 
serves, the  legal  title  never  having  vested  in 
the  state  (People  v.  Brooklyn  Cooperage  Co. 
[X.  Y.]  79  N.  E.  866),  nor  of  Const.  Art.  8,  § 
9,  against  the  giving  or  lending  of  the  state 
money  or  credit  in  aid  of  any  association, 
corporation,  or  private   undertaking   (Id.). 


11.  Contract  for  removal  of  timber  by  a 
cooperage  company  held  hostile  to  Laws  1898 
p.  230,  c.  122,  authorizing  Cornell  Universitj 
to  acquire  and  liold  land  for  education  in 
forestry.  People  v.  Brooklyn  Cooperage  Co 
[N.  T.]    79  N.  E.   866. 

12.  People  V.  Brooklyn  Cooperage  Co.  [X. 
Y.]    79  N.   E.   866. 

13.  Comp.  St.  1905,  c.  87,  §  19,  not  repealed 
bv  implication  by  Laws  1903,  c.  73,  §  134. 
State  v  Searle  [Xeb.]  112  X.  W.  380.  Act  Apr. 
4,  1907.  appropriating  the  proceeds  of  tliis 
tax  for  the  biennium  ending  Mai-ch  31,  1909, 
was  sufficiently  specific  within  the  constitu- 
tion. Id.  Auditor  required  to  draw  a  war- 
rant regardless  of  whetlier  tliere  was  money 
actually  in  the  treasury  belonging  to  thd 
fund.  Id.  Contention  that  board  of  equaliza- 
tion might  not  levy  tax  held  untenable.     Id. 

14.  Act  July  2,  1862,  and  act  August  30, 
1890.  State  of  V\^yoming  v.  Irvine,  206  U.  S. 
218,  51  Law.  Ed.  1063. 

15.  Wyoming  Agricultural  College  not  en- 
titled to  fund  where  state  proposed  to  give 
it  to  the  state  university.  State  of  "Wyoming 
V,  Irvine,  206  U.  S.  278,  71  Law.  Ed.  1063. 

16.  State  treasurer  authorized  to  expend 
the  fund  under  Const.  Art.  S,   §  2,  and  Comp. 
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ConsoTidation^'' 

Actions.^^ — The  Medical  College  of  Georgia  is  not  a  public  institution  of  the 
state  so  as  to  exempt  it  from  suit,  or  its  property  from  execution.^" 

Officers  and  instructors."'^ — The  question  whether  college  authorities  shOirld 
be  compelled  to  readmit  a  student  into  the  freshman  class  will  not  be  considered 
after  the  college  year  has  expired. ^^ 

CoLLisiox;  Color  of  Title,  see  latest  topical  index. 

COMBINATIONS    AND    MONOPOLIES. 

§  1.     Conibinatious    A^iolative    of    the    Fed-  i  dinanoe,    and    Contracts    Tvitli    Miinielpalitie.s 
eral  Anti-Trust  Act  (576).     Patented  Articles  1  Tending  to  Create   Moimieolies   (580). 
(£77).  j       §  4.      Remedies  and   Procedure  Vnder  State 

§  2.     Combinations  Violative  of  State  Anti-  land  Federal  Iia-»vs   (58«».     Compulsory  Testi- 
Trnst   Acts   and   of   the   Common   La-w    (578).    mony  and  Immunity  of  Witnesses    (583). 

g  3.     Grants  of  Privileges  by   Statute,   Or-  { 

§  1.  Combinations  violative  of  the  Federal  anti-trust  act.-- — The  Sherman 
law  declares  illegal  eveiy  contract,  combination,  or  conspiracy  tending  to  restrain 
interstate  commerce  or  trade  witli  foreign  nations.-'^  The  question  of  whether  a 
particular  business  scheme  is  within  the  prohibition  of  this  act  is  to  be  determined 
by  its  effect  upon  interstate  commerce,'*  which  need  not  be  a  total  suppression  of 
trade  or  a  complete  monopoly,  it  being  sufficient  if  it  necessarily  tends  to  restrain 
such  commerce  and  to  deprive  the  public  of  the  benefits  of  free  competition.-"'  If 
such  is  its  direct  or  necessary  tendency,  any  contract  or  combination  is  proliibited 
bv  the  act  whether  valid  at  common  law  or  not.-**     As  furtlier  illustrating  the- 


St.  1905,  c.  87.  i  19  (Cobbey's  Ann.  St.  1903, 
?  11,215).  State  v.  Searle  [Neb.]  109  N.  "W. 
770. 

17,  18.     See  7  C.  L.   660. 

19.  Medical  Colleg-e  v.  Rushing  [Ga.  App.] 
57  S.  E.  1083. 

20.  See  7   C.   L.   661. 

21.  But  semble,  that  the  action  of  a  pri- 
vate college  in  expelling  a  student  for  un- 
authorized absence  was  ■warranted.  United 
States  V.  Georgetown  College,  28  App.  D.  C. 
87. 

22.  See  7  C.  L.  661. 

23.  Agreement  by  members  of  a  publish- 
ers' association  controlling  90  per  cent  of 
book  business  of  country  not  to  sell  any 
books  to  anyone  cutting  prices  on  copy- 
righted books,  etc.,  held  to  relate  to  inter- 
state commerce  and  to  violate  the  act  of 
1890.  Mines  v.  Scribner,  147  F.  927.  Copy- 
right laws  no  justification.  Id.  Elaborate 
.scheme  by  which  nearly  all  wall  paper  mills 
of  United  States  sold  their  output  through 
plaintiff  corporation  at  certain  fixed  prices, 
and  jobbers  and  wholesalers  were  compelled 
to  join,  held  illegal.  Continental  Wall  Paper 
Co.  V.  Lewis  Voight  &  Sons  Co.  [C.  C.  A.] 
148  P.  939.  Sherman  act  applies  to  a  case 
where  several  persons  or  associations  com- 
bine and  agree  not  to  sell  a  product  handled 
by  them  to  any  one  who  cuts  prices  main- 
tained by  the  combination,  and  are  thus  en- 
abled to  control  prices.  Jayne  v.  Loder  [C.  C. 
A.]  149  F.  21.  Combination  of  wholesalers 
and  manufacturers  to  maintain  the  retail 
price  of  patent  medicines  and  exclude  "ag- 
gressive cutters"  held  violative  of  the  Fed- 
eral act.  Id.  Contract  for  sale  of  a  business 
held  invalid  under  the  Federal  act  as  in  aid 
of    monopoly    of    the    fruit    business    in    the 


United  States.  McConnell  v.  Comors-McCon- 
nell  Co.  [C.  C.  A.]  152  P.  321  Essentials  to 
violation  of  Sherman  act  discussed  in  charge 
to  grand  jury.  In  re  Charge  to  Grand  Jury, 
151  P.  834.  Contract  by  which  plaintiff  was 
to  develop  and  conduct  the  milk  business 
along  defendant's  railro.ad  and  have  the  ex- 
clijsive  privilege  of  transporting  milk  over 
defendant's  lines  so  far  as  permitted  by  law. 
for  a  commission,  held  not  to  give  a  mono- 
poly of  the  milk  traffic  or  to  violate  the  Fed- 
eral anti-trust  act.  Delaware,  etc.,  R.  Co.  v. 
Kutter   [C.   C.  A.]    147  P.   51, 

24,  United  States  v.  MacAndrews  &  Forbes 
Co.,  149  P.  823.  Contract  made  in  Missouri, 
to  be  there  performed,  for  sale  of  wheat  for 
future  delivery,  held  not  affected  by  Sherman 
act,  though  buyer  made  other  purchases 
througli  Chicago  agencies,  delivery  to  be  in 
Missouri,  the  latter  being  also  Missouri  con- 
tracts. Albers  Com.  Co.  v.  Spencer  [Mo.] 
103  S.  W.  523.  The  action  of  union  men  in 
curtailing  the  product  of  a  nonunion  factory 
in  one  state  and  tlie  distribution  of  such 
product  in  another  state  is  not  a  restraint  of 
interstate  commerce  with  in  the  Federal  act. 
Strike,  boycotts,  etc.  Loewe  v.  Lawlor,  148 
F.  924.  Combination  of  corporate  producers 
of  licorice  paste  by  which  they  ceased  com- 
petition, apportioned  customers,  pro- ured 
contracts  with  other  competitors  and  ad- 
vanced prices,  held  to  directly  affect  iutei-- 
state  commerce.  United  States  v.  MacAn- 
drews &  Forbes  Co..  149  F.  823. 

25.  United  States  v.  MacAndrews  & 
Forbes  Co.,  149  F.  823. 

26.  Declaration  held  to  show  a  combina- 
tion or  contract  in  restraint  of  interstate 
trade  or  commerce  in  window  glass. 
Wheeler-Stenzel     Co.     v.     National     Window 
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sweeping  scope  of  this  statute,  combining  and  creating  a  monopoly  are  made  separate 
offenses.^'  A  corporation  as  well  as  a  natural  person  may  be  guilty  of  conspiring 
within  the  meaning  of  its  terms ;-«  and  a  number  of  persons  as  well  as  a  single  in- 
dividual may  be  charged  Avith  attempting  to  monopolize.-^  Corporate  officers  may 
not  claim  immunity  on  the  ground  that  the  offenses  were  corporate  acts  wliere  they 
i)e]-sonally  participate  in  carrying  out  the  illegal  scheme,'"  and  the  act  applies 
not  only  to  those  who  originally  agreed  to  combine  but  also  to  persons  who  sub- 
sequently participated  in  furthering  the  objects  of  the  coml)ination.-^i  Contracts 
violative  of  the  act  are  not  merely  unenforceable  but  per  se  illegal,  so  that  one  wh.-. 
is  harmed  thereby  in  his  business  or  property  has  suffered  a  legal  injury  within  the 
meaning  of  the  seventh  section  giving  a  private  right  of  action  for  damages.-'^-  It 
must,  however,  be  shown,  before  a  contract  will  be  declared  illegal,  that  it  is  clearly 
within  the  provisions  of  the  statute.^^ 

It  has  been  held  that  the  Federal  act  does  not  apply  to  a  combination  forme.l 
in  a  foreign  country  for  the  purpose  of  originating  and  maintaining  steamship  trade 
between  the  United  States  and  a  foreign  port."*  That  an  association  is  a  party  to 
an  unlawful  agreement  in  restraint  of  trade  does  not  render  it  liable  for  damages 
resulting  from  the  execution  of  a  subse(|uent  agreement  by  other  parties  to  the  first 
agreement,  to  which  the  association  did  not  consent.'^ 

Patented  articles, ^^  unless  and  until  released  by  the  owner  qf  the  patent  from 
the  dominion  of  his  monopoly,  are  not  articles  of  trade  or  interstate  comnierei^ 
within  the  meaning  of  the  Sherman  act:""  hence  the  holder  of  a  valid  patent  may 
require  licensees  to  join  other  licensees  in  a  comliination  or  pool  to  control  the  out- 
put or  prices  of  an  innocuous  article."^  But  the  rule  a])plical)le  to  patented  nr 
copyrighted  productions  does  not  obtain  as  to  articles  or  medicines  made  under 
secret  process  or  formula.^®  A  manufacturer  and  vendor  of  these  articles  cannot, 
so  long  as  he  keeps  his  process  secret,  bring  himself  within  the  principle  granting  a 
temporan^  monopoly  in  consideration  of  full  publication.**'  • 


Glaes  Jobbers'  Ass'n  [C.  C.  A.]  152  F.  S64. 
That  a  combination  may  be  vul:!  fit  r-omnion 
law  as  imposing'  only  a  reasonble  rfstraint 
on  competition  does  not  save  it  from  ille- 
gality if  the  direct  result  Is  to  restrain  inter- 
slate  or  foreign  commerce.  Contin«.'ntal  Wall 
Paper  Co.  v.  Lewis  Voight  &  Sons  Co.  [C. 
C.    A.]    148    F.    939. 

27.  Defendants  penalized  under  two 
counts,  one  for  combining  and  one  for  at- 
tempting to  create  a  monopoly.  United 
Slates  V.  MacAndrews  &  Forbes  Co.,  149  F. 
S3  6. 

28,  29,  ."{O,  31.  United  States  v.  MacAn- 
drews &  Forbes  Co.,   149   F.   828. 

32.  Wlieeler-Stenzel  Co.  v.  National  "Win- 
dow Glass  Jobbers'  Ass'n  [C.  C.  A.]  152  F. 
864. 

33.  Wh*ere  it  did  not  appear  that  contract 
contemplated  interstate  or  international 
commerce.  Pocahontas  Coke  Co.  v.  Powha- 
tan Coal  &  Coke  Co.,  60  W.  Va.  508,  56  S.  E. 
264.  For  furtlier  discussion  of  contracts  in 
restraint  of  trade,  see  post,  §  2,  and  Con- 
tract!;,  7  C.   L.   761. 

34.  And  that  the  subsequent  putting  on  of 
'Tighting  steamers,"  which  cut  rates  as 
asainst  outside  steamers,  did  not  render  tlie 
(combination  unlawful.  Thomson  v.  Union 
Castle  Mail  S.  S.  Co.,  149  F.  933.  This  case, 
liowever,  turned  on  the  holding  that  plaint- 
ir;''s    alleged    damages    did    not    proximately 

9  Curr.  L.—  37. 


no'W'    from    the    combination    ?ven    conceding 
that  there  was  one. — Ed. 

3.'>.  Agreements  held  separate.  Jayne  v. 
Loder  [C.  C.  A.]  149  V.  21. 

36.  See    Patents,    8    C.    L..    1285. 

37.  Are  not  articles  in  which  people  are 
entitled  to  freedom  of  trade.  Rubber  Tire 
Wheel  Co.  v.  Milwaukee  Rubber  Works  Co. 
[C.  C.  A.]    154  F.   358. 

38.  System  of  contracts  fixing  ujiiform 
prices,  apportioning  business,  etc.,  held  valid 
and  not  avoided  by  provisions  for  accumula- 
tion of  funds  to  pusli  the  article  on  the  mar- 
ket and  so  undersell  other  makers  or  infrin- 
gers. Rubber  Tire  Wheel  Co.  v.  Milwaukee 
Rubber  Works  Co.  [C.  C.  A.]  154  F.  358. 
Contracts  licensing  all  thresher  manufac- 
turers in  the  country  to  use  numerous  straw 
stacker  inventions  fixing  prices,  etc.,  held 
not  violative  of  Siierman  act.  Indiana  Mfg. 
Co.  V.  Case  Threshing  Mach.  Co.  [C.  C.  A.] 
154  F.  365.  rvg.  148  F.  21. 

39.  Park  &  Sons  Co.  v.  Hartman  [C.  C.  A.l 
153  F.  24. 

40.  A  "contract  system"  controlling  the 
price  and  sale  of  "Peruna,"  by  wliich  manu- 
facturer sold  only  to  jobbers  or  wholsalers 
at  uniform  prices,  such  buyers  being  obli- 
gated to  sell  only  to  retailers  named  by  man- 
ufacturer and  who  had  signed  an  agreement 
to  re-sell  only  at  price  named  by  the  manu- 
facturer, held  illegal  at  common  law  and 
under    the    Sherman    act,    and    equity    would 
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§  2.  Comhinations  violative  of  state  antirtrust  acts  aimd  of  the  common  lair.^'^ 
A  monopoly  includes  not  only  an  exclusive  state  grant  of  a  right  wiiieli  was  for- 
merly common,  but  also  any  combination  or  contract  the  tendency  of  which  is  to 
prevent  competition  in  its  broad  and  general  sense  and  control  prices  to  the  public 
detriment,  regardless  of  the  form  assumed.*-  It  is  within  tl^e  police  power  of  a 
state  to  decide  by  its  legislature  what  monopolies  in  trade  should  be  forbidden  as 
injurious  to  the  public.*^  Comlnnations  and  monopolies  in  restraint  of  trade  are 
illegal  both  at  common  law  and  by  statute  in  many  jurisdictions/*  though  with  the 
exception  of  combinations  obnoxious  to  the  Federal  anti-trust  law/"  a  partial  and 
reasonable  restraint  of  trade  is  generally  upheld/"  especially  at  common  law.*^ 
In  determining  whether  a  contract  combination  or  trust  is  in  unreasonable  restraint 
of  trade  so  as  to  be  void  at  common  law  or  by  a  statute,  no  hard  and  fast  rule  can 
be  applied.*'*  The  court  will  consider  the  subject-matter,  the  situation  of  the  par- 
ties, and  all  the  attending  circuuistances..*'*  It  is  immaterial  whether  or  not  the 
subject-matter  of  the  combination  is  a  prime  necessity,""  or  whether  prices  have 
been  raised  or  lowered,"^  or  whether  the  monopoly  is  complete  or  not.^-  Not  only 
what  has  been  done  but  also  what  may  be  done  pursmmt  to  the  po^\■ers  attempted 


ce  such  contracts  by  enjoining  an» 
from  buying  tlie  medicine  and  sell-f 
y  price.     Parks  &  Sons  Co.  v.  Hart- 


not  enforce  such  contracts  by  enjoining 
outsider  f 
ing  at  any  p 
man  [C.  C.  A.]  153  F.  24,  disapproving  DrJ 
Miles  Medical  Co.  v.  Jayne  Drug  Co.  149  F. 
S38,  in  so  far  as  it  fails  to  distinguish  be- 
tween patented  or  copyrighted  articles  and 
those  produced  by  secret  formula. 

41.  See   7    C.   L.    663. 

42.  Jones  V.  Carter  [Tex.  Civ.  App.]  101 
S.  W.  514.  In  a  dedication  of  land  for  a  city, 
reservations  to  grantors  of  exclusive  right 
to  use  streets  for  street  railroads,  lighting, 
gas,  sewer,  and  waterworks,  and  for  tele- 
phone lines  free  from  city's  control,  held 
void.     Id. 

43.  Though  a  state  may  not  interfere 
with  the  monopoly  of  inventions  procured 
by  letters  patent,  patentees  and  licensees  are 
nevertheless  subject  to  police  regulations. 
In  re  Opinion  of  the  Justices  [Mass']  81  N. 
J).  142.  Certain  proposed  legislation  affect- 
ing the  rights  of  patentees  considered  and 
autliorized.      Id. 

44.  Arrangement  between  two  cotton 
purchasers  wliereby  each  was  interested  in 
purchases  of  tlie  other  tlius  stifling  compe- 
tition, while  tlie  appearance  of  competition 
■was  held  out  to  the  public,  held  illegal.  Ar- 
nold &  Co.  V.  Jones  Cotton  Co.  [Ala.]  4  4  So. 
€62.  An  association  of  local  dealers  engaged 
in  various  kinds  of  business,  formed  solely 
for  the  purpose  of  driving  nonresident 
dealers  out  of  business  by  following  up  and 
harassing-  their  agents.  Is  unlawful,  and 
such  acts  will  be  enjoined.  .Such  acts  not 
competition  where  many  of  the  dealers  had 
nc  interest  in  the  line  of  business  of  tlie 
nonresident.  Spaulding  v.  Evenson,  149  F. 
513. 

45.  See  ante,   §   1. 

46.  State  anti-trust  and  anti-combination 
statutes  are  generally  construed  to  render 
Invalid  only  such  contracts  or  combinations 
as  tend  unreasonably  to  restrict  competition 
and  naturally  to  create  monopolies.  Con- 
tract whereby  one  agrees  to  sell  exclusively 
to  another,  and  the  latter  to  buy  only  from 
the  former,  farm  machinery  to  be  sold  in  a 
certain  territory,  held  not  monopolistic  or 
.violative  of  Civ.  Code  1902,  §  2845,  as  lessening 


free  competition.  Walter  A.  Wood  Mowing 
&  Reaping  Co.  v.  Greenwood  Hardware  Co.. 
75  S.  C.  378,  55  S.  E.  973.  Agreement  not 
to  operate  any  other  clay-grinding  plant 
in  the  state  and  to  sell  only  to  plaintiff,  who 
was  to  buy  from  no  otlier  person,  held  to 
foster  a  legitimate  business  and  not  viola- 
tive of  Federal  or  state  statutes.  Lanyon 
v.    Garden    City    Land   Co.,    223    111.    616,    79   N. 

E.  313. 

47.  Reasonable  and  partial  restraint  of 
trade  lawful  at  common  law.  Walter  A. 
Wood  Mowing  &  Reaping  Co.  v.  Greenwood 
Hardware  Co.,  75  S.  C.  378,  55  S.  E.  973; 
Thomson   v.  Union   Castle  Mail   S.   S.  Co.,   149 

F.  933.  Combination  of  foreign  ship  owners 
trading  between  New  York  and  Africa  and 
giving  certain  rebates  to  exclusive  patrons. 
Id. 

48.  Walter  A.  Wood  Mowing  &  Reaping 
Co.  v.  Greenwood  Hardware  Co.,  75  S.  C.  378, 
55   S.   E.   973. 

49.  Pocahontas  Coke  Co.  v.  Powhatan 
Coal  &  Coke  Co.,   60  W.  Va.   508,   56  S.   E.   264. 

.'0.  It  being  an  object  of  legitimate  trade, 
such  as  coke.  Pocahontas  Coke  Co.  v.  Pow- 
luxtan  Coal  &  Coke  Co.,  60  W.  Va.  508,  56 
S.   E.   264. 

51.  Pocahontas  Coke  Co.  v.  Powliatan 
Coal  &  Coke  Co.,  60  W.  Va.  508,   56  S.   E.  264. 

.'2.  Pocahontas  Coke  Co.  v.  Powliatan 
Coal  &  Coke  Co.,  60  W.  Va.  508,  56  S.  E.  264. 
SuITicient  if  an  agreement  really  tends  to 
create  a  monopoly  and  affect  prices.  Not 
necessary  to  show  that  prices  were  in  fact 
changed  or  that  monopoly  was  complete. 
Kosciusko  Oil  Mill  &  Fertilizer  Co.  v.  Wil- 
son Cotton  Oil  Co.  [Miss.]  43  S.  435.  If  an 
agreement  tends  to  lessen  competition,  it  is 
immaterial  under  Acts  1903,  c.  140,  wliat  its 
scope,  effect,  or  duration  is.  Standard  Oil 
Co.  V.  State  [Tenn.]  100  S.  W.  705.  If  the 
purchase  by  one  corporation  of  the  majority 
of  the  stock  of  anotlier  lias  a  tendency  to  re- 
strain competition,  it  is  sufficient  to  render 
the  transaction  unlawful,  though  a  com- 
plete monopoly  would  not  result.  Aver- 
ments of  bill  for  injunction  held  to  show 
suppression  of  competition  and  tendency  to 
monopoly.  Dunbar  v.  American  Tel.  &  T. 
Co.,    224    111.    9,    79    N.    E.    423. 
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to  be  conferred  will  'oe  looked  to.-^^  and  the  combination  or  contract  will  be  heM 
illegal  if  the  direct  and  natural  or  necessary  effect  is  to  restrain  competition 
and  control  the  prices.'^  The  concerted  refusal  of  a  number  of  dealers  to  supplv 
goods  to  one,  together  with  coercive  measures  brought  to  bear  by  them  on  other 
dealers  to  prevent  them  from  supplying  goods  to  him,  because  of  his  refusal  to 
join  a  combination  calculated  to  create  a  monopoly,  is  also  illegal,  and  one  mav 
maintain  an  action  for  injury  to  one's  business  directly  resulting  therefrom." 
The  Illinois  statutes  do  not  supei-sede  the  common  law  with  respect  to  combina- 
tions,5«  hence  combinations  may  still  be  illegal  in  that  state  regardless  of  the  ab- 
sence of  statutorv  prohiljition.^'     While  a  penal  state  anti-trust  act  has  no  extra- 


53.  Pocahontas  Coke  Co.  v.  Powhatan 
Coal  &  Coke  Co.,  60  V>'.  Va.  508,   56  S.  E.  264. 

54.  Pocahontas  Coke  Co.  v.  Powhatan 
Coal  &  Coke  Co.,-  60  W.  Va.  508,  56  S.  E.  264. 
Arrangement  by  which  20  different  coke 
manufacturers  controlled  prices  of  coke  by 
a  single  corporation  acting  as  agent  in  sell- 
ing,   etc.,    held    illegal    at    common    law.      Id. 

Comblnationis  held  unlawful:  Evidence  held 
to  sustain  finding  tliat  defendant  corpora- 
tion had  agreed  witli  various  companies  to 
control  the  price  of  harvesting  machines 
and  prevent  competition  in  violation  of  Ky. 
St.  1903,  §  3915.  International  Harvester 
Co.  V.  Com.,  30  Ky.  L.  R.  716,  99  S.  VT.  637. 
Indictment  having  been  found  before  en- 
actment of  law  of  1906  authorizing  farmers 
to  pool  crops,  it  was  unnecessary  to  deter- 
mine the  effect  of  that  law  on  St.  1903,  § 
3915.  Id.  Contract  between  two  companies 
wliereby  one  was  not  to  buy  cotton  seed  in 
territory  of  the  other  held  violative  of  the 
anti-trust  act  (Laws  1900,  c.  88,  §  3),  as 
tending  to  suppress  all  competition  in  pur- 
ciiase  of  cotton  seed.  Kosciusko  Oil  Mill  & 
Fertilizer  Co.  v.  "U'ilson  Cotton  Oil  Co. 
[Miss.]  43  So.  43«5.  Contract  whose  purpose 
was  to  establish  a  trust  to  limit  price  and 
production  of  goods  held  void  under  Rev. 
St.  1899  §  8966,  declaring  unlawful  contracts 
tending  to  lessen  free  competition.  Hast- 
ings Industrial  Co.  v.  Baxter  [Mo.  App.] 
102  S.  "W.  1075.  Evidence  sufficient  to  sus- 
tain injunction  against  association  of  grain 
dealers  controlling  prices  contrary  to  the 
"Jenkins  Act"  of  1905.  State  v.  Omaha  El. 
Co.  [Neb.]  110  N.  W.  874.  Where  associa- 
tion was  formed  long  before  passage  of  this 
act  and  members  liad  agreed  to  promote  its 
olijects  until  they  severed  their  relations 
with  it,  held,  in  a  suit  instituted  shortly 
after  the  act  took  effect,  the  presuinption 
would  obtain  against  tliem  that  an  injunc- 
tion was  necessary  to  enforce  the  act.  Id. 
An  organization  of  manufacturers  of  a  cer- 
tain commodity  which,  by  assessment  of  its 
members,  raises  a  fund  with  which  it 
"leases  down"  certain  rival  factories,  and 
which  allots  the  trade  of  such  factories 
among  its  own  members,  controls  the  output 
of  its  members'  factories,  and  the  prices 
they  may  charge  for  the  goods  they  manu- 
facture, binding  them  not  to  sell  to  speci- 
fied customers  except  by  consent  of  its  offi- 
cers, is  a  combination  in  restraint  of  trade 
and  is  illegal.  Fislier  v.  Flickinger  V^^heel 
Co..  7  Ohio  C.  C.  (N.  S.)  533.  The  provisions 
of  the  Valentine  anti-trust  law.  Rev.  St. 
§?  4427-1,  include  the  business  of  fire  in- 
surance, and  an  indictment  wliicli  charges 
tlie  defendants  with  unlawfully  conspiring, 
combining,  and  agreeing  together  to   restrict 


the  "trade,  business  and  commerce  of  in- 
suring property,"  and  to  fix  and  increase  the 
premiums  therefor  and  prevent  competition, 
charges  a  crime  under  the  laws  of  Ohio. 
State  V.  Ross,  4  Ohio  N.  P.  (N.  S.)  377.  Cor- 
poration engaged  In  gaining  control  of  cot- 
ton compress  business  by  purchases,  leases, 
and  restrictive  agreements,  held  unlawful 
as  tending  to  restrain  trade,  destroy  compe- 
tition, and  create  a  monopoly.  Anderson  v. 
Shawnee  Compress  Co.,  17  Okl.  231,  87  P. 
315.  Salesman  of  an  oil  company  who  pro- 
cured the  countermand  of  orders  for  oil 
given  by  former  customers  to  a  competitor 
by  giving  away  oil  held  to  violate  Acta 
1903,  p.  268,  c.  140,  §§  1,  3,  prohibiting  agree- 
ments to  lessen  full  and  free  competition. 
Standard  Oil  Co.  v.  State  [Tenn.]  100  S.  "«'. 
"'•5.  Act  not  unconstitutional  as  interfering 
with  interstate  commerce.  Id.  Agreement 
tending  to  lessen  competition  in  the  sale  of 
oil  already  in  the  state  was  not  less  viola- 
tive of  the  state  anti-trust  act  because  it 
procured  the  countermanding  of  orders  for 
oil  to  be  slaipped  from  anotlaer  state  and 
tl'.us  incidentally  affected  interstate  com- 
merce.    Id. 

Held  not  unlawful:  Purchasing  of  wlieat 
to  such  extent  as  to  bull  market  held  not 
violation  of  Rev.  St.  1899.  §  8965.  Albers  Com. 
Co.  V.  Spencer  [Mo.]  103  S.  'W.  523.  Agree- 
ment between  railroad  companies  and  asso- 
ciations and  citizens  of  a  city  by  which  the 
companies  engage  to  sell  nontransferable 
excursion  tickets  does  not  contravene  the 
slate  or  Federal  anti-trust  laws,  the  purpose 
of  making  tickets  nontransferable  being  to 
maintain  the  regular  rates  as  to  those  not 
buying  excursion  tickets.  Lytle  v.  Galves- 
ton, H.  &  S.  A.  B.y.  Co.  [Tex.]  99  S.  W.  396. 
An  agreement  to  purchase  the  stock  of  and 
manage  a  certain  corporation  until  its  prop- 
erty should  be  sold  to  another  corporation 
as-  provided  therein,  the  latter  corporation 
to  be  reorganized  and  to  operate  the  prop- 
erty of  tlie  former  and  otlier  properties  does 
pot  provide  for  any  trust  or  combination 
in  violation  of  Me.  Rev.  St.  1903,  c.  47,  §  53. 
Borland  v.  Prindle,  Weeden  &  Co.,  144  F. 
713. 

.'.'».  Rule  that  a  number  of  dealers  may 
lawfully  refuse  to  sell  to  another  does  not 
apply  where  the  refusial  is  made  in  execu- 
tion of  an  unlawful  conspiracy  in  restraint 
of  trade.  Klingel's  Pharmacy  v.  Sharp,  104 
Md.  218,  64  A.  1029.  Petition  held  to  state 
a  cause  of  action.     Id. 

.'«.  People  V.  Aachen  &  Munich  Fire  Ins. 
Co..  126  111.  App.   636. 

57.  Combination  of  insurers  held  illegal 
at  common  law.  People  v.  Aachen  &  Munich 
Fire  Ins.  Co.,  126  111.  App.  636. 
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territorial  effect,''^  a  state  statute  is  violated  l)y  members  of  a  pool  or  trust  formed 
witliout  tlie  state  if  their  designs  are  executed  within  the  state. ^^  A  corporation 
and  its  officers  or  agents  may  all  be  counted  in  making  up  the  number  necessary 
to  constitute  a  conspiracy  in  violation  of  the  anti-trust  law."" 

Li  the  absence  of  statute,  a  contract  legal  in  itself  and  made  in  the  ordinary 
pourse  of  business  is  not  rendered  illegal  or  unenforceable  merely  because  one  of  the 
parties  is  a  member  of  a  combination  or  has  a  monopoly.*'^  But  where  a  dealer  is 
forced  into  an  illegal  combination  and  buys  goods  from  its  agency  pursuant  to 
and  on  terms  fixed  by  the  mono])olistic  agreement,  the  illegality  of  such  agreement 
is  a  good  defense  to  an  action  for  the  price.**-  A  provision  in  a  state  act  making 
it  a  defense  in  an  action  for  tlie  ])rice  of  goods  that  the  sale  was  made  by  a  violation 
of  the  act  does  not  apply  where  the  alleged  offense  consisted  in  combining  in  an- 
other state. ''^  General  comn]on-law  principles  applicable  to  contracts  in  restraint 
of  trade  are  discussed  in  another  article.*'* 

§  3.  Grauf.s  of  privileges  hij  staiuir,  ordinance,  and  contracts  with  municlpati- 
iies  tending  to  create  monopolies.^'' 

§  4.  Remedies  and  procedure  under  state  and  Federal  laws.^^ — Combinations 
violative  of  the  common  law  may  be  restrained  by  injunction  in  a  suit  by  the  at- 
torney general  of  a  state. ®^  An  anti-tiiist  law  authorizing  the  attorney  general  to 
restrain  its  violation  and  giving  to  a  private  person  a  cause  of  action  in  damages 
precludes  the  latter  from  any  equitable  remedy  except  in  cases  of  fraud,  insolvency, 
or  the  like.***  A  municipal  corporation  may  maintain  an  action  under  the  Federal 
statute  for  treble  damages  to  "business  or  property"  by  reason  of  its  having  been 
led  by  a  combination  of  foreign  corporations  to  purchase  pipe  for  a  watenvorks 
system  from  a  corporation,  in  another  state  at  excessive  prices.®"  That  one  is  a 
member  of  a  trades  union  which  more  or  less  monopolizes  the  labor  ma]'ket  does  not 
bar  his  cause  of  action  against  the  union  and  its  officers  for  being  unlawfully  de- 
prived of  his  work  in  a  proceeding  had  Avithout  jurisdiction."*'  An  action  against 
a  corporation  for  doing  business  in  tl)e  state  contrary  to  the  Arkansas  anti-trust 


."18.  lUinois  act  of  June  11  1891  (Laws 
is:pl,  pp.  206,  207,  208).  Chicag-o  Wall  Paper 
Mills  V.  General  Paper  Co.  [C.  C.  A.]  147  F. 
401. 

50.  Members  of  foreign  pool  to  control 
prices  of  agi  icultural  machiner.v  witViin  tlie 
state.  International  Harvester  Co.  v.  Com., 
30   Kv.  L.   R.   716.   9i)  S.   W.   637. 

«{0.  Under  acts  1903,  p.  268,  c.  140.  §§  1,  3. 
Standard  Oil  Co.  v.  State  [Tenn.]  100  S.  W. 
705.  That  the  corporation  could  not  be  in- 
dicted under  this  statute  was  immaterial. 
Id.  Where  corporation  directed  its  sales- 
man to  procviro  tlie  countermand  of  oideis 
for  oil  siven  by  foi-mcr  customers  to  a  com- 
petitor and  the  salesman  did  so  by  giving 
such  customers  a  quantity  of  oil  as  a  con- 
sideration, the  corporation  was  a  co-conspi- 
rator though  it  had  not  expressly  authorized 
the  giving  away  of  the  oil.  Id.  Tlie  mer- 
chant who  agreed  to  countermand  his  or- 
der was  also  a  conspirator.     Id. 

61.  Contract  for  sale  of  goods  merely  col- 
l^iteral.  Chicago  Wall  Paper  Mills  v.  Gen- 
eral Paper  Co.  [C.  C.  A.]  147  P.  4  91.  No_ 
defense  to  suit  to  restrain  violation  of  a' 
lease  that  plaintiff  was  a  member  of  a 
trust  to  control  trade  in  brewery  products. 
Schlitz  Brew.  Co.  v.  Nielsen  [Neb.]  110  N.  W. 
746.  Lease  of  a  distillery  to  a  corporation 
oi.ganized  to  monopolize  manufacture  and 
sale    of    li(iucir    ticld     nut     iU«  .gal.       Hrooklyii 


Distilling   Co.    v.    Standard   Distilling   &   Dis- 
tributing., Co  105  N.  Y.  S.  264. 

62.  Sherman  act.  Continental  Wall 
Paper  Co.  v.  Lewis  Voiglit  &  Sons  Co., 
[C.   C.   A.]    148   F.   939. 

63.  Illinois  Laws  1891,  p.  208  §  6.  Chicago 
Wall  Paper  Mills  v.  General  Paper  Co.  [C. 
C.    A.]    147    F.    491. 

64.  See   Contracts,    7   C.   L.    761. 

65.  See    7    C.    L.    667. 

66.  See  7  C.  L.  662,  666. 

«7.  Agreements  not  merely  unenforceable 
as  between  the  parties.  People  v.  Aachen  & 
Municli  Fire  Ins.  Co.,  126  111.  App.  636.  In- 
suiance  business  impressed  witli  public  in- 
terest so  as  to  sustain  injunction  restrain- 
ing combination  to  control  rates  and  dictate 
terms.       Id. 

68.  Seller  on  an  exchange  could  not  re- 
strain payment  of  margins  on  theory  of 
(h  fendants'  violation  of  Rev.  St.  1899,  §§ 
S't78-8981.  in  cornering  the  market.  C.  H. 
Albers  Commission  Co.  v.  Spencer  [Mo.]  103 
S.  W.  .'■.23. 

6J».  Chattanooga  Foundry  &  Pipe  Works 
v,    Atlanta,    203    U.    S.    390,    .51    Law.    Ed.    241. 

70.  Discharge  due  to  deprivation  of  mem- 
bership in  proceeding  had  without  charges 
or  notice  as  required  by  by-laws.  Brennan 
V.  I'nited  Ilatteis  of  North  America  Local 
No    17,   73   N.  J.   Law,   729,   65   A.   165. 
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act  of  190.5  is  not  witliin  the  constitutional  provisiou  requiring  an  indictment  or 
presentment  of  a  grand  jurv.'^ 

In  a  suit  in  a  Federal  court  in  Tennessee  to  recover  treble  damages  under  the 
Shennan  law,  the  ten  year  state  statute  of  limitations  applies  '-  and  not  (lie  five 
year  Federal  statute  applicable  in  suits  for  penalties  and  forfeitures." 

For  purposes  of  prosecution  an  illegal  combination  among  corporations  in 
restraint  of  trade  exists  in  each  and  every  county  where  its  constituent  members 
exist  and  act,  hence  quo  warranto  proceedmgs  based  upon  such  illegal  combination 
need  not  be  brought  in  a  county  where  the  combination  does  business  as  a  separate 
entity.'*  Members  of  a  pool  or  trust  formed  witliout  tlie  state  are  punishable 
Avithin  the  state  and  under  its  laws  if  their  plans  are  carried  out  within  the  state.'^^ 
An  association  which  is  charged  with  complicity  in,  and  as  being  the  medium  to 
execute,  the  various  illegal  acts  going  to  make  up  the  cause  of  action  is  properly 
made  a  party  defendant.'®  Parties  to  one  agreement  in  restraint  of  trade  may  not 
he  joined  in  a  joint  tort  action  witli  parties  to  another  and  independent  agreement 
and  a  joint  judguient  recovered  against  all.'^  A  corporation  offending  against  the 
Sherman  act  and  its  officers  who  personally  participate  may  be  jointly  charged  in 
one  indictment.''^  In  a  proceeding  under  this  law  other  parties  may  be  brought  in 
whenever  the  ends  of  justice  require  it,'^  whether  residing  within  the  limits  of  the 
district  or  not.^"  The  approved  practice  in  such  ease  is  to  make  all  the  conspira- 
tors, resident  and  nonresident,  parties  to  the  bill,  setting  forth  the  connection  of 
each  AA-ith  the  offense  and,  immediately  upon  filing  the  bill,  present  a  proper  petition 
jiraying  that  they  ma}'^  be  summoned.*^ 

An  indictment  under  the  Shci-nian  act  which  charges  m  separate  counts,  a 
oouil)ination,  a  conspiracy  in  restraint  of  trade,  and  an  attempt  to  monopolize  a 
portion  of  sucli  trade,  all  based  on  the  same  transactions,  is  not  bad  for  duplicity 
as  to  anv  of  the  counts.*-     The  alleged  comliination  must  be  described  with  reason- 


71.  Offense  of  "conspiracy  to  defraud" 
xinder  Act.  Jan.  23,  1905.  not  identical  with 
common-Ia^v  crime  of  criminal  conspiracy. 
Hammond  Packing-  Co.  v.  State  [Arlt.]  100 
S.   V\'.    407. 

73.  Ten  year  limitation  prescribed  by 
Tcnn.  Code,  §  277t!.  "for  all  cases  not  ex- 
pressly proyided  for."  applies  to  an  action 
for  treble  damages  under  the  Slierman  la^v 
rather  than  tlie  one  year  limitation  under 
§  2772  for  "statute  penalties,"  or  tlie  three 
years  limitation  prescribed  by  §  2773  for 
in.iuries  to  personal  or  real  property.  Chat- 
tanooga Foundry  &  Pipe  VS^orks  v.  Atlanta, 
203   U.   S.   390.   51   T.aw.   Ed.   241. 

73.  Chattanooga  Foundry  &  Pipe  "U^orks 
V.   Atlanta,    203   U.    S.    390,   51   Law.   Ed.    241. 

74.  State  V.  King  Bridge  Co.,  7  Ohio  C.  C. 
(N.  S. )  557.  Quo  warranto  proceedings 
brought  by  the  attorney  general  against 
several  corporations  to  oust  them  from  their 
corporate  francliises  on  the  ground  that 
they  have  entered  into  an  illegal  agreement 
or  conspiracy  in  restraint  of  trade  and  in 
violation  of  the  anti-trust  laws  of  the  state 
may  be  commenced  in  the  circuit  court  of 
any  county  where  one  or  more  of  the  de- 
fendant corporations  is  situated  or  has  a 
place  of  business,  and  process  may  issue 
thence  to  any  other  county  where  any  other 
of  the  defendant  corporations  is  situated. 
Id. 

7',.  Pool  to  control  prices  of  harvesters 
sold  within  the  state  amenable  to  state 
anti-trust    law,    though    entered    Into    beyond 


state   limits.      International  Harvester  Co.   v. 
Com.,   30   Ky.  L.  R.   716.   99   S.  W.   637. 

7G.  Action  for  damages  to  plaintiff's 
business.  Klingel's  Pharmacy  v.  Sharp,  104 
Md.  218,  64  A.   1029. 

77.  Tliough  parties  to  second  agreement 
v.'ere  also  parties  to  the  first.  Jayne  v. 
Loder    [C.   C.   A.]    149   F.    21. 

78.  United  States  v.  Mac  Andrews  & 
Forbes  Co.,  149  F.  823.  Counld  not  be  deter- 
mined on  demurrer  that  the  officers  acted 
as  mere  clerks  and  not  as  aiders  and  abet- 
tor?.   Id. 

79.  Act  July  2,  1890,  §  5.  United  States 
V.  Standard  Oil  Co.,  152  F.  290.  In  suit  to  en- 
join a  conspiracy  under  this  act,  the  ends 
of  justice  require  that  all  parties  interested 
■should  be  brought  in.  Id.  Since  suit  could  be 
brought  in  district  where  a  subsidiary  cor- 
poration could  be  found  and  served,  the  fact 
tnat  the  larger  number  of  conspirators  were 
nonresidents  was  immaterial.     Id. 

SO.  That  larger  number  of  co-conspira- 
tors resided  in  other  states  was  immaterial. 
United  States  v.  Standard  Oil  Co.,  152  F.  290. 
Congress  had  power  to  enact  the  provision. 
Id.  Inhibition  against  bringing  suit  against 
any  person  outside  district  of  his  residence 
held  inapplicable.     Id. 

81.  Order  granting  such  petition  before 
service  of  process  on  resident  conspirator 
or  notice  to  nonresidents  held  not  premature. 
United  States  v.  Standard  Oil  Co.,  152  F.  290. 

82.  Each    alleged    overt    act    not    charged 
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able  fullness,*^  but  it  is  sufficient  to  state  the  time  when  the  various  acts  complained 
of  were  done  without  setting  out  the  precise  time  when  the  purpose  or  plan  to  mon- 
opolize or  combine  was  first  formed  or  devised.®*  In  an  action  for  damages  under 
the  Federal  act,  the  declaration  must  set  out  the  nature  and  substance  of  the  contracts 
relied  on  and  the  substantial  facts  alleged  to  constitute  an  attempt  at  monopoly; 
the  language  of  the  statute  is  not  sufficient.*^  If  the  declaration  sufficiently  charges 
a  contract  or  combination  in  restraint  of  interstate  trade,  general  allegations  show- 
ing that  by  reason  thereof  plaintiff  was  deprived  of  his  customers  and  that  his  busi- 
ness suffered  injury  are  sufficient  to  sustain  an  action  for  damages. ®®  An  indict- 
ment in  the  language  of  the  Kentucky  statute  sufficiently  describes  the  offense.*" 
A  charge  of  conspiracy  to  lessen  competition  in  the  sale  of  oil  ''imported  into  the 
state"'  refers  to  oil  already  imported  and  not  to  oil  to  be  imported. ^^  A  bill  by  the 
state  to  restrain  a  combination  need  not  specifically  allege  injury  to  civil  or  prop- 
erty rights,  injury  to  the  j^ul^lic  being  presumed  from  a  violation  of  laws  affecting 
the  public  interest.^" 

In  an  action  for  damages  against  parties  to  an  agreement  in  restraint  of  trade, 
a  subsequent  agreement  entered  into  by  only  some  of  the  defendants  is  not  ad- 
missible to  charge  those  who  were  not  parties  thereto. ^° 

Only  such  damages  may  be  recovered  by  a  private  person  under  the  Sherman 
act  as  proximately  and  naturally  flowed  from  the  alleged  combination.^^  In  a  suit 
to  restrain  a  violation  of  the  so  called  ''Jenkins  Act^'  of  Nebraska,  the  court  is  not 
authorized,  in  the  first  instance,  to  declare  a  forfeiture  of  the  charters  of  corpora- 
tions found  to  have  violated  the  act.^-  An  indictment  in  separate  coimts,  one  for 
combining  and  the  other  for  monopolizing,  charges  offenses  legally  distinct  and 
justifies  separate  punishment  on  conviction  under  both  counts.®^  Corporations  may 
not  be  indicted  and  fined  under  the  Tennessee  statute,  the  only  punishment  for  its 
violation  by  them  being  forfeiture  of  charter  or  deprivation  of  the  right  to  do  busi- 
ness in  the  state."*  The  imprisonment  or  penalty  clause  of  the  Valentine  anti- 
trust law  of  Ohio  does  not  contra^•ene  the  constitutional  requirement  that  all  la^\'S 
of  a  general  nature  have  uniform  operation  throughout  the  state.^^  Where  defend- 
ants are  not  misled  into  entering  pleas  of  guilty  or  taking  other  steps  prejudicial 


as  a  separate  offense.     United  States  v.  Mac- 
Andrews  &  Forbes  Co.,  149  F.  823. 

83.  Indictment  considered  and  held  to 
sufficiently  describe  tlie  combination  and 
conspiracy  charged  under  the  Slierman  act. 
United  States  v.  MacAndrews  &  Forbes  Co.. 
14&  F.  82.']. 

54.  United  States  v.  MacAndrews  & 
Forbes   Co.,    149    F.    82.-5. 

55.  "Divers  contracts,"  "by  divers  means 
and  methods,"  etc.,  held  insufficient.  Cilley 
V.  United  Shoe  Mach.  Co.,  152  F.  726. 

86.  Wheeler-Stenzel  Co.  v.  National  Win- 
dow   Glass   Jobbers'    Ass'n    [C.    C.    A.]    152    F. 

sn. 

57.  St.  1903,  §  3915.  International  Har- 
vester Co.  V.  Com.,  30  Ky.  J^.  R.  716,  99  S. 
W.    637. 

58.  Standard  Oil  Co.  v.  State  [Tenn.]  100 
S.   W.   705. 

89.  People  v.  Aachen  &  Munich  Fire  Ins. 
Co.,  126  111.  App.  636. 

J»0.     Jayne   v.   Loder    [C.   C.   A.]    149   F.   21. 

yi.  Even  should  it  be  held  that  a  com- 
bination of  foreign  ship  owners  to  engage 
in  trade  between  the  United  States  and  a 
foreign    port    and    give    rebates    to    exclusive 


patrons  is  obnoxious  to  the  Federal  anti- 
trust act,  the  refusal  of  the  combination 
to  pay  the  rebates  to  an  exclusive  shipper 
does  not  cause  such  damage  as  can  be  tre- 
bled under  that  act.  Thomson  v.  Castle 
Mail  S.   S.  Co.,   149  F.   933. 

92.  Suit  held  to  be  under  tliis  act  fLaws 
1!'05,  p.  636,  c.  162),  thouarh  defendant  as- 
sociation had  commenced  business  prior  to 
its  enactment,  and  the  so  called  "Gondring- 
Act"  held  inapplicable.  State  v.  Omaha  El. 
Co.    [Neb.]    110    N.   W.    874. 

93.  Sherman  act.  United  States  v.  Mac- 
Andrews  &  Forbes  Co.,  149  F.  836.  Combina- 
tion is  proven  when  it  is  shown  to  exist  with 
intent  to  restrain  interstate  commerce,  the 
overt  acts  proven  being  merely  cumulative 
evidence  of  intent  and  continuance,  but  in 
themselves  the  proof  of  the  monopoly,  and 
the  fact  that  all  the  evidence  was  applicable 
to    both    counts,    was   not    material.     Id. 

94.  "Person  or  persons"  as  used  in  §  3  of 
act  1903,  c.  140,  refer  onl.v  to  natural  per- 
s'ons.  Standard  Oil  Co.  v.  State  [Tenn.]  100 
S.   W.   705. 

95.  Rev.  St.  §§  4427-4.  State  v.  Hygeia 
Ice  Co.,  4  Oliio  N.  P.   (N.  .S.)   361. 
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to  their  rights,  by  anything  said  or  done  by  the  coiirt,^'^  their  own  niisjiidgment  or 
that  of  their  attorneys  as  to  the  attitude  of  the  court  with  reference  to  the  nature, 
of  the  offense  committed  and  the  degree  of  punisliment  which  should  be  imposed 
is  not  ground  for  vacation  of  the  sentence  pronounced,  in  the  absence  of  any  intima- 
tion of  leniency.^' 

Compulsory  testimony  and  immunity  of  witnesses.^^ — When  defendant  is  a 
corporation  it  may  be  required  to  produce  books  and  papers  in  an  action  for  treble 
damages  under  the  Sherman  act,  though  such  action  is  penal  in  character.^"^  A 
statute  authorizing  an  order  of  court  requiring  a  corporation  to  produce  non-resi- 
dent Avitnesses  is  valid,^  and  such  statutes  may  provide  for  a  reasonaljle  order  for  the 
production  of  books  and  documents.^  The  position  of  the  attorney  general  in  ap- 
plying for  an  order  requiring  the  production  of  books  and  papers  tmder  the  ISTew 
York  statute  is  somewhat  analagous  to  that  of  one  who  before  commencement  of 
the  action  had  the  right  to  an  inspection  of  the  documents  sought,^  and  petitioner 
should  not  be  subjected  to  the  strict  rules  which  might  obtain  if  a  different  rela- 
tionship had  existed  between  the  parties.*  ^Yide  latitude  must  ordinarily  be  given 
in  the  examination  of  books  and  papers  extending  not  only  to  the  particular  trans- 
actions attacked  but  to  the  previotis  history  of  defendant,  including  its  organiza- 
tion and  subsequent  acts  which  may  prove  to  be  related  to  the  alleged  illegal 
scheme.^  It  will  not  be  assumed  that  an  attorney  general  is  prompted  by  improper 
motives  in  seeking  inspection  of  books  and  papers  on  mere  assertions  unsupported 
by  facts.^ 

COMMERCE. 


g.l.  Xature  of  Commerce;  Domestic,  In- 
terstate, or  Foreign  (.'>S4).  Original  Pack- 
agres   (5S4). 

§  2.     Regrulation    of    Coniiueree    <oS4). 

A.  Tlie  "Commerce  Clause"  and  Its  Ap- 
lication  to  Particular  Regulatory 
Measures  (5S4).  Regulation  of 
Foreign  Corporations  (5S6).  Regu- 
lation of  Traffic  in  Intoxicating 
Liquors  (586).  Inspection  Laws 
(587).  Regulation  of  Railroads 
and     Other    Carriers     (588).     State 


Burdens      on      Foreign      Commerce 
(590).      The    Safety    Appliance    Act 
(591).       Discrimination     in     Rates 
(591). 
B.     Regulation    of   Trade    and   Commerce 
Within    a    State    (591). 
§  3.      The     Interstate     Commerce     Commis- 
sion;   Its    Functions   and   Proceedings    Before 
It    (.o91). 

S   4.      Tlie     Department     of     Commerce     and 
Labor;  Its  Functions    (.■>»2». 

g   .5.      State  Railrojid  and  Corporation  Com- 
missions   (502). 


This  topic  deals  with  the  respective  province  of  the  Federal  and  state  govern- 
ments in  the  regulation  of  commerce  and  with  the  powers  and  proceedings  of  special 
ageficies  created  to  administer  such  regulations.  It  excludes  the  general  constitu- 
tiona:l  limitations  on  the  power  to  regulate^  and  the  operation  and  effect  of  regula- 
tions.^   It  also  excludes  regulations  designed  to  prevent  monoply!" 


96.  Held  not  misled  by  court.  State  v. 
Hygeia   Ice   Co.,    4   Ohio   N.   P.    (N.   S.)    361. 

97.  State  v.  Hygeia  Ice  Co.,  4  Ohio  N.  P. 
(X.     S.)     361. 

9.S.      See    7    C.    L.    662. 

99.  American  Banana  Co.  v.  United  Fruit 
Co.,   153   F.   942. 

1.  Act  Jan.  23,  1905,  §§  8,  9,  simply  re- 
quires defendant  to  make  an  honest  effort  to 
comply  with  the  order.  Haminond  Packing 
Co.  V.  State  [Ark.]  100  S.  W.  407.  Sec.  9 
imposing  default  judgment  when  defendant 
refuses     to  obey  order,  held  due  process.     Id. 

2.  Act  Jan.  23.  1905.  authorizing  order  for 
production  of  nonresident  witnesses  and  that 
such  witnesses  bring  with  them  books  and 
papers,  and  providing  for  default  against 
the  corporation  for  disobedience.  Iield  valid 
in    so    far    as    it    authorizes    a    reasonable    or- 


der for  the  production  of  books,  papers,  and 
I  documents  of  a  corporation  over  which  the 
'  state    has    control.      Hammond    Packing    Co. 

V.  State   [Ark.]    100  S.  W.   407. 

3.  Under  Laws  1899,  pp.  1515,  1516,  §§  4-7. 
People  v.  American  Ice  Co.,   105  N.  T.  S.   650. 

4.  People  v.  American  Ice  Co.,  105  N.  T.  S. 
650. 

'      5.     Application   for  inspection   under  Laws 
i  1899,  pp.  1515,  1516,  §§  4-7.     People  v.  Ameri- 
'  can  Ice  Co.,  105  N.  Y.  S.  650. 
I      6.     People   v.   American    Ice   Co.,    105   N.   Y. 
S.   650. 

7.  See  Constitutional   Law,   7   C.  L.   601. 

8.  See  topics  relating  to  tlie  subject-mat- 
ter regulated,  as  Intoxicating  Liquors,  S 
C.  L.  486. 

1       9.     See  Combinations  and  Monopolies,  ante, 
p    576. 
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§  1.  Nature  of  commerce :  domestic,  intersfale.  or  forei(/)iJ" — Commerce  is  a 
comprehensive  teiin  and  inclndes  intercourse  for  purposes  of  trade  in  any  and  all  its 
forms  and  l)ranclies.^^  Interstate  commerce  comprehends  all  forms  of  trade  inter- 
course, such  as  transportation,  purchase,  sale,  and  exchange  of  commodities  hetween 
citizens  of  different  states,^-  and  if  any  commercial  transaction  reaches  an  entirely 
in  two  or  more  states,  and  if  the  parties  thereto  deal  from  different  states,  tlie 
Avhole  transaction  is  a  part  of  the  interstate  commerce  of  the  United  States  and 
subject  to  i-egulation  b}'  congress  under  the  constitution.^^  So,  also,  a  transportation 
from  a  point  in  one  state  through  one  or  more  other  states  to  a  point  in  the  state  of 
origin  is  interstate  commerce."  Employees  of  pei'sons  or  corporations  engaged  in 
commerce  are  instrumentalities  of  commerce.'^ 

Original  pacl-ages^^ — The  original  i)ackage  doctrine  primarily  concerns  the 
right  to  sell  Avithin  the  state  goods  coming  into  it  from  outside,"  and  hence  goods 
specifically  appropriated  to  prior  contracts  of  sale  and  shipped  to  fill  such  contracts 
are  protected  until  delivery  to  the  purchasers,  though  before  tliat  time  they  may  be 
removed  from  the  bundle  or  package  in  which  they  were  shipped. ^^  Where  uuidenti- 
lied  and  unappro])i'iated  l)o.\es  or  ])a(kages  are  shi])])ed  in  a  larger  box  or  crate  and 
subsecjuently  removed  therefrom,  the  interstate  character  of  the  transaction  is  de- 
stroyed and  the  business  becomes  subject  to  local  laws.^® 

§  2.  Regulation  of  comDwrce.  A.  The  "Com inenr  clause"  and  its  application 
to  particular  regulatory  measures.-'' — This  treats  only  of  the  validity  of  regu- 
lations. For  their  operation  and  effect  see  topics  dealing  with  the  subjects  to  which 
they  relate.-^  Whetlier  regulations  infringe  constitutional  provisions  other  than  the 
"commerce  clause*'  is  also  excluded.--  The  power  to  regulate  interstate  commerce 
is  the  power  to  enact  legislation  which  relates  to,  acts  upon,  or  touches  either  inter- 
state commerce  or  its'  adjuncts.-"  All  commerce  in  the  United  States  is  under  the 
control  of  either  a  state  or  the  nation.-^  The  Federal  constitution  confers  upon  con- 
gress plenary  power  to  regulate  interstate  commerce  -^  authorizing  legislation  with 
i-esi)ect  to  all  the  subjects  of  foreign  and  interstate  commerce,  including  the  persons 


10.  See   7   C.   L.    667. 

11.  Snead  v.  Centryl  of  Georgia  R.  Co., 
151   F.   608. 

12.  In  re  Charge  to  Grand  Jury,  151  P. 
8;'>4.  Purchase  of  stock  in  one  state  for  a 
person  residing  in  anotlier  and  at  his  writ- 
ten request  held  an  act  of  interstate  com- 
merce entitling  broker  to  recover  the  price 
thougli  it  was  a  fort^ign  corporation  and  liad 
not  complied  witli  state  statutes  relative  to 
its  doing  business  in  the  state.  Catlin  & 
Powell  Co.  V.  Schuppe'rt,  130  Wi.s.  642.  110  N. 
^y.  818. 

13.  In  re  Cliarge  to  Grand  Jury,  151  F.  834. 
When  mercliandise  is  carried  from  one  state 
into  another,  no  system  or  scheme  can  be  de- 
vised to  make  it  intrastate  traffic.  Bills  of 
lading,  way  bills,  transfers,  etc.  United 
States  V.  Chicago,  etc.,  K.  Co.,  149  F.   486. 

14.  Prosecution  for  rebating.  Shipment 
from  New  York  City  to  Buffalo  by  way  of 
New  Jersey  and  Pennsylvania.  United 
States  v.   Delaware,  etc.,  R.  Co.,  152  F.  269. 

15.  Snead  v.  Central  of  Georgia  R.  Co.,  151 
F.    608. 

1«.  See  7  C.  I>.  6G7.  See,  also,  Intoxicating 
Liiiuors,  8  C.  L.  486. 

17.  Rearick  v.  State  of  Pennsylvania,  203 
U.  S.  507,  51  I^iiw.  Ed.  295. 

18.  Rearick  v.  State  of  Pennsylvania,  203 
U.  S.  507,  51  Law.  Ed.  295.  Agent  deliver- 
ing  packagi's    n(   drugs    which    had    been    ro- 


moved  from  tlie  crate  in  whiili  they  were 
shipped,  held  engaged  in  interstate  com- 
merce. State  V.  Trotman.  142  N.  C.  662,  55 
S.  E.  599.  Compare  Parks  Bros.  &  Co.  v.  Nez 
Perce    County    [Idaho]    89    P.    949. 

19.  Where'  an  agent  of  a  foreign  corpora- 
tion to  fill  previous  orders  received  sliip- 
ments  in  large  boxes  and  barrels,  containing 
smaller  unidentified  and  unappropriated 
packages,  opened  the  boxes  and  arranged  the 
goods  to  be  called  for  by  the  purchasers, 
the  coi-poration  was  not  engaged  in  inter- 
state commeice  but  in  the  business  of  a 
retail  merchant,  and  hence  was  subject  to 
the  privilege  tax  imposed  on  local  merchants. 
Loverin  &  Brown  Co.  v.  Tansil  [Tenn.]  102  S. 
W.  77. 

20.  See  -7   C.   L.    667. 

21.  See  Carriers.  9  C.  L.  466;  Intoxicating 
Liriiinrs,  8  C.  L.  486;  Railroads,  8  C.  L.  1590, 
and    like   topics. 

22.  See  Constitutional  Law,  7  C.  L.  691. 
2.3.     United     States    v.    Adair,     152     F.     737. 

Congress  may  regulate  the  adjuncts  of  inter- 
state commerce  as  well  as  such  commerce 
itself.     Id. 

24.  Can  be  no  commerce  under  the  con- 
trol of  neither.  United  States  v.  Chicago, 
etc.,  R.  Co.,  H9  F.  486. 

2.'J.  Snead  v  Central  of  Georgia  R.  Co., 
151  F.  608. 
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engaged  in  it  and  the  instntments  by  wliicli  it  is  carried  on.^"  Tliis  power  to  regu- 
late imports  the  riglit  and  power  to  enact  laws  and  not  merely  to  make  rules  and 
regulations.-'  If  the  purpose  of  congress  is  legitimate  and  expressly  relates  to 
interstate  commerce  or  its  instrumentalities,  it  is  immaterial  to  the  validity  of  an 
act  that  somewhere  in  its  operation  it  may  have  a  casual  or  contingent  effect  upon 
the  domain  of  state  legislation.-* 

A  quarantine  regulation  promulgated  by  the  secretary  of  agriculture  is  in 
excess  of  the  powei-s  conferred  upon  him  by  the  act  of  1903  relative  to  contagious 
diseases  of  live  stock,  where  on  its  face  it  applies  as  well  to  intrastate  as  to  inter- 
state commerce.-'' 

In  the  absence  of  congressional  legislation  on  the  same  subject,  states  may,  in 
the  exercise  of  their  police  power,  pass  reasonable  laws  local  in  their  operation, 
though  incidentally  affecting  interstate  commerce.-'^  Thus  the  courts  have  upheld 
state  legislation  prohibiting  the  killing  and  sale  of  nongame  birds,^^  forbidding  the 
abstraction  of  water  from  the  lakes,  ponds  or  streams  of  a  state  for  transportation 
into  any  other  state,^-  prescribing  the  parties  to  and  the  venue  of  suits  against  car- 
riers,^-'*  or  penalizing  telegraph  companies  for  failure  to  deliver  messages.^*  So,  also, 
the  enforcement  of  a  state  lien  for  materials  furnished  for  the  construction  of  a 
vessel  engaged  in  interstate  commerce  does  not  trench  upon  the  Federal  power.^^ 
On  the  other  hand,  states  may  not  enact  laws  amounting  to  regulations  of  or  a 
direct  interference  with  interstate  commerce,^®  and  the  implied  consent  of  congress 
to  state  legislation  which  may  affect  such  commerce  arising  from  a  failure  of  congress 
to  enact  similar  legislation  js  temporary  only  and  is  withdrawn  by  subsequent  con- 
gressional legislation.^' 


26.  Kelley  v.  Great  Northern  R.  Co.,  152 
F.  211  W^hen  a  corporation  or  other  per- 
son engages  in  interstate  or  foreign  com- 
merce eo  instanti,  tlie  men  who  control  it 
and  the  corps  of  its  employes  become  subject 
to  all  tliose  legitimate  means  whicli  con- 
gress may  select  for  its  regulation.  Snead 
V.  Central  of  Georgia  R.  Co.,  151  F.  608. 
Congress  lias  power  under  tlie  interstate 
commerce  clause  to  legislate  for  the  safety 
and  protection  of  employes  engaged  in  in- 
terstate commerce,  whether  the  transporta- 
tion be  on  land  or  on  water.  Could  enact 
Employers'  Liability  Act.  Spain  v.  St.  Louis, 
etc  ,  R.  Co.,  151  F.  522.  See  post,  Regulation 
of  Railroads. 

27,  2S.  Snead  v.  Central  of  Georgia  R. 
Co..    151   F.    608. 

29.  Order  under  February  2,  190.3.  Illi- 
nois Cent.  R.  Co.  v.  McKendree,  203  U.  S.  514, 
51  Law.  Ed.  298. 

30.  Acts  1901,  p.  149,  c.  93,  requiring  ex- 
press companies  to  grant  equal  terms  and 
accommodations.  American  Exp.  Co.  v. 
Southern  Indiana  Exp.  Co.  [Ind  ]  78  N.  E 
1021.  The  right  of  states  to  legislate  for  the 
safety  and  welfare  of  its  people  is  not 
taken  away  from  them  by  the  exclusive 
power  of  congress  to  regulate  interstate 
commerce  except  where  its  attempted  exer- 
cise conflicts  with  an  act  of  congress  or 
seeks  to  regulate  interstate  commerce. 
New  Mexico  v.  Denver  &  R.  G.  R.  Co.,  203 
U.  S.  38,  51  Law.  Ed.  78. 

31.  Act  14,  p.  106,  of  1904,  held  valid.  In 
re  Schwartz   [La.]    44   So.  20. 

32.  Water  abstracted  contrary  to  act 
May  11.  1905  (P.  L.  1905,  p.  461),  cannot 
legitimately   enter    into    interstate   commerce. 


McCartor   v.    Hudson    County    Water    Co.,    70 
N.  J.  Eq.  695.  65  A.  489. 

33.  Act  March  13,  1905  (Gen.  Laws  1905. 
p.  29.  c.  25)  held  a  proper  exercise  of  state's 
police  power  and  not  invalid  as  discrimin- 
ating against  or  imposing  burdens  upon  in- 
terstate commerce.  St.  Louis  S.  W.  R.  Co. 
V.  Wester  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
783,  96  S.  W.  769;  St.  Louis,  "etc.,  R.  Co.  v. 
Moon    [Tex.  Civ.  App.]   103  S.  W.   1176. 

34.  Code  1904.  §  1294h,  cl.  6,  held  not 
a  regulation  of  interstate  commerce  so  far 
as  applied  to  a  message  sent  from  a  point  in 
Virginia  to  a  naval  officer  in  Norfolk  Navy 
Yard.  Western  Union  Tel.  Co.  v.  Chiles  [Va.] 
57  S.  E.  587. 

3.">.  Iroquois  Transp.  Co.  v.  De  Laney 
Forge  &  Iron  Co.,  205  U.  S.  35  4,  51  Law.  Ed. 
836. 

36.  A  state  may  not  prohibit  the  importa- 
tion of  docked  tailed  horses.  (Stubbs  v. 
People  [Colo.]  90  P.  1114),  nor  the  use  of 
sucli  horses  after  importation  while  they 
are  still  owned  by  the  person  who  brotight 
them  into  the  state  (Id.).  Acts  1899.  p. 
175,  c.  93,  §  1,  violative  of  interstate  com- 
merce clause  so  far  as  it  prohibits  impor- 
tation and  such  use  (Id.).  Regulation  of 
rates  of  ferriage  for  foot  passengers  across 
Hudson  River  from  New  Jersey  to  New 
York  held  a  regulation  of  interstate  com- 
merce and  beyond  power  of  state  of  New 
Jersey.  New  York  Cent.  etc..  R.  Co.  v. 
Hudson  County  Freeholders  [N.  J.  Law]  65  A. 
860,  distinguishing  Chosen  Freeholders  of 
Hudson  V.  State,  24  N.  J.  Law  718. 

37.  United  States  V.  Ad'air,  152  F.  737. 
Power  of  congress  paramount,  a^d  such 
power   exei-cised   by   enactment   of   interstate 
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In  aid  of  its  validity,  a  general  state  statute  Avill,  if  possible,  be  so  construed 
as  not  to  applv  to  intei-state  commerce,^^  and  if  an  act  is  primarily  intended  to  regu- 
late domestic  commerce  and  is  complete  and  susceptil:)le  of  enforcement,  it  will  be 
sustained  so  far  as  it  relates  to  such  commerce  thouglr  it  may  also  contain  clauses 
attempting  to  regulate  interstate  commerce."® 

Regulation  of  foreign  corporations^'^ — A  state  statute  may  lawfully  impose  con- 
ditions upon  the  right  of  a  foreign  coi'poration  to  transact  intrastate,  nongovern- 
mental business  within  its  borders, ^^  although  sitch  corporation  be  also  engaged  in 
interstate,  govermnental  business  of  the  same  class,*-  and  a  judgment  of  ouster  from 
local  nongovernmental  business  for  noncompliance  with  such  conditions  is  not 
legulation  of  interstate  commerce,  although  it  may  incidentally  affect  such  com- 
merce.*^ The  right  of  a  corporation  to  engage  in  interstate  commerce  may  not, 
however,  be  restricted,**  and  congress  having  jurisdiction  over  navigable  interstate 
waters  for  the  purposes  of  interstate  commerce,*^  a  state  may  not  impose  conditions 
on  the  right  of  steamship  companies  to  engage  in  interstate  traffic  thereon.*^  The 
fact  that  a  telegraph  or  telephone  line  when  completed  will  be  used  as  an  instrument 
of  interstate  commerce  gives  the  company  projecting  it  no  greater  rights  respecting 
right  of  way  than  those  possessed  by  a  purely  local  company.*' 

Regulation  of  traffic  in  intoxicating  liquors.*^--T]ie  "Wilson  act  was  a  regulation 
of  interstate  commerce  in  intoxicating  liquors.*®  Prior  to  the  enactment  of  this  law 
a  shipment  of  liquor  into  a  state  was  protected  as  interstate  commerce  until  after 
delivery  and  sale  in  the  original  package.^"  The  act  did  not  allow  the  states  to 
forbid  the  transportation  of  liquor  from  one  state  and  into  another,^^  but  merely 
])rovided  that  such  merchandise  should  lose  its  character  as  interstate  commerce 
upon  completion  of  delivery  under  the  contract  of  interstate  shipment  and  before 


commerce  act.  New  York  Cent.,  etc.,  R.  Co. 
V.  Hudson  County  Chosen  Freeholders  [X.  J. 
Law.]   65  A.  860. 

38.  The  Bush  Act  (Laws  1S9S,  p.  27,  c.  10), 
requiring  foreign  corporations  to  pay  a 
charter  fee  for  the  right  to  do  business  in  the 
state,  should  be  so  construed  as  not  to  ap- 
ply to  interstate  commerce  or  governmental 
business  carried  on  by  foreign  corporations, 
and,  as  so  construed,  is  valid.  State  v. 
AVestern  Union  Tel.  Co.,  [Kan.]  90  P.  299. 
Anti-Trust  Law,  Acts  1903,  p.  268,  c.  140, 
rendering  void  arrangements  restricting 
competition  in  the  "importation  or  sale  of  ar- 
ticles imported  into  this  state,"  etc..  was  not 
intended  to  apply  to  interstate"  commerce, 
the  word  importation  simply  referring  to 
articles  already  imported,  and  this  law  is 
a  valid  exercise  for  police  power.  Standard 
Oil  Co.   V.   State    [Tenn.]    100   S.   W.   705. 

39.  Anti-trust  law.  Standard  Oil  Co.  v. 
State  [Tenn.]   100  S.  W.  705. 

40.  See    5    C.    L.    602. 

41.  Acts  Feb.  16.  1S99,  and  May  S,  1899, 
requiring  filing  of  articles  and  payment  of 
a  fee  construed  as  requiring  tliis  only  as  a 
condition  to  doing  intrastate  business.  West- 
ern Union  Tel.  Co.  v.  State  [Ark.]  101  S.  W. 
748.  Kirby's  Dig.  §  7946,  does  not  in  effect 
require  a  foreign  telegraph  company  to  do 
the  things  required  by  these  acts  as  a  con- 
dition to  doing  interstate  business.      Id. 

42.  Could  compel  telegraph  company  to 
pay  charter  fee  so  far  as  domestic  business 
was  concerned.  State  v.  Western  L'nion  Tel. 
Co.    [Kan.]    90   P.    299. 

43.  Though  receipts  of  a  telegraph  com- 
pany   at    many    offices    from    interstate    and 


government  business  were  not  sufficient  to 
keep  them  open.  State  v.  Western  Union 
Tel.  Co.    [Kan.]    90  P.   299. 

44.  Corporation  in  one  state  procuring  or- 
ders for  hay  presses  in  anotlier  by  agent  lield 
engaged  in  interstate  commerce  and  not  sub- 
ject to  penalty  for  failure  to  file  a  statement 
in  office  of  secretary  of  state.  Common- 
wealth V.  Eclipse  Hay  Press  Co.  [Ky.]  104  S. 
W.  224. 

45.  Cumberland  River  is  a  natural  high- 
way for  interstate  commerce  within  Federal 
jurisdiction.  Ryman  Steamboat  Line  Co.  v. 
Com.,   30  Ky.  L.   R.   1276,   101   S.  W.   403. 

46.  Steamsliip  company  could  not  be  re- 
quired to  keep  an  agency  in  the  state  or  to 
file  a  statement  with  tlie  secretary  of  state. 
Ryman  Steamboat  Line  Co.  v.  Com.,  30  Ky. 
L.  R.  1276,  101  S.  W.  403. 

47.  Must  acquire  right  of  way  subject  to 
state  laws.  Northwestern  Tel.  Exch.  Co.  v. 
St.  Charles,  154  F.  386. 

48.  See  7  C.  L.  668. 

49.  50.  State  V.  Intoxicating  Liquors  [Me.] 
67  A.   312. 

51.  State  V.  Intoxicating  Liquors  [Me.]  67 
A.  312.  Intoxicating  liquors  are  articles  of 
commerce  and  as  such  are  witliin  the  pro- 
tection of  the  Federal  constitution  while  be- 
ing transported  from  state  to  state.  Id.;  Com- 
monwealth v.  Illinois  Cent.  R.  Co.  [Ky. ]  101 
S.  W.  894.  Carriers  could  not  be  prosecuted 
for  bringing  liquor  into  local  option  district. 
Id.;  Commonwealtli  v.  Soutliern  Exp.  Co. 
[Ky.]  103  S.  W.  339.  Two  shipments  of 
liquor  from  state  where  orders  therefor  were 
accepted  and  into  Iowa  held  interstate  ship- 
ments.    Westheimer   v.    Habinck    [Iowa]    109 
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sale  in  the  original  package.^^  (^^^j^^g  ^^^^^^  permit  the  delivery  of  the  liquor  to  the 
consignee  within  the  state/"  and  the  question  whether  the  liability  of  the  carrier,  as 
such,  has  ceased  and  has  become  that  of  a  warehouseman  is  immaterial.^*  After 
delivery  to  the  consignee  states  may  enact  police  measures  regulating  or  prohibiting 
the  sale  of  liquors  even  in  the  original  packages/''^  and  unless  it  clearly  appear.^  that 
a  statute  or  ordinance  providing  for  a  license  tax  was  designed  as  a  mere  revenue 
measure,  it  will  be  sustained  as  a  police  regulation.^^  A  state  may  also  regulate  the 
business  of  soliciting  orders  within  its  borders  for  liquor  to  be  shipped  from  other 
states.^'  The  Maine  statute  precluding  any  action  for  liquors  purchased  out  of  the 
state  with  intent  to  sell  the  same  in  violation  of  its  provisions  is  not  invalid  as  an 
interference  with  interstate  commerce. °* 

Inspection  laws.^^ — Inspection,  as  distinguished  from  purely  revenue  laws,  are 
valid  as  being  within  the  police  powers  of  a  state  though  incidentally  affecting 


N.  AV.  1S9.  Shipment  to  defendant  held  inter-, 
state  though  liquor  had  been  first  sent  tol 
another  customer  within  the  state  but  before 
delivery  to  hiin  had  been  reshipped  to  defend- 
ant. Id.  In  prosecution  of  a  railroad  for  per- 
mitting an  express  company  having  its  of- 
fiee  in  defendant's  building  to  sell  liquor  con- 
trary to  law,  defendant  held  entitled  to  show 
that  transaction  was  interstate  commerce 
conducted  in  usual  course  of  business  and 
tliat  express  company  delivered  and  collected 
for  the  whisky  not  knowing  that  it  had  not 
been  ordered.  Louisville  &  N.  R.  Co.  v.  Com. 
[Ky.]  103  S.  W.  349.  Transaction  not  inter- 
state commerce  wliere  carrier  on  receiving 
an  unsolicited  C.  O.  D.  shipment  from  outside 
tlie  state,  notified  consignee  who  took  and 
paid  for  it.  American  Exp.  Co.  v.  Com.,  30 
Ky.  L.   R.  207,   97  S.  W.   S07. 

52,  State  v.  Intoxicating  Liquors  [Me.]  67 
A.  312.  Under  the  Wilson  Act  interstate 
shipments  of  liquor  become  subject  to  state 
police  regulations  upon  arrival  at  their  des- 
tination in  the  state,  and  delivery  to  the  con- 
signee whether  in  original  packages  or  not. 
Meyer,  Jossen  &  Co.  v.  Mobile,  147  F.  843. 

53.  State  v.  Intoxicating  Liquors  [Me.]  67 
A.  312.  Liquor  cannot  be  seized  at  carrier's 
freight  house  or  from  its  delivery  wagons. 
Id.,  overruling  State  v.  Intoxicating  Liquors, 
95  Me.  140,  49  A.  670.  Rule  the  same  whether 
or  not  consignee  was  known  to  carrier  or 
whether  or  not  consignee's  name  was  ficti- 
tious. State  V.  Intoxicating  Liquors  [Me.] 
67  A.  312.  Liquor  not  seizable  in  car  on 
"team  track"  20  rods  from  carrier's  freight 
house,  though  consignee  might  have  called 
for  them  there  had  he  chosen  to  do  so.  State 
v.  Intoxicating  Liquors  [Me.]  66  A.  393.  De- 
livery to  tlie  consignee  is  essential  to  con- 
stitute the  arrival  of  liquor  in  the  state  with- 
in the  meaning  of  the  TA'ilson  act.  Heymann 
V.  Southern  R.  Co.,  203  U.  S.  270,  51  Law.  Ed. 
178.  The  mere  placing  of  them  in  the  car- 
rier's warehouse  to  await  delivery  is  not  suf- 
ficient. Id.  AVhere  express  company  was 
bound  to  deliver  to  consignee  either  in  per- 
son or  at  his  street  number,  the  liquor  could 
not  be  seized  at  tlie  express  office  of  point  of 
destination  and  before  such  delivery  in  the 
usual  course.  State  v.  Intoxicating  Liqours, 
101  Me.  430,  64  A.  812.  Rev.  St.  1883,  c.  27, 
§  31,  and  Rev.  St.  1903,  c.  29,  §  39,  so  far  as 
applicable  to  interstate  commerce,  held  in- 
compatible with  interstate  commerce  clause 
of    Federal    constitution.     Id.     Acts    W.    Va. 


1903,  p.  130,  c.  40,  prohibiting  carriers  from 
delivering  any  package  of  liquor  except  to  a 
person  having  a  state  license  to  sell  or  to  a 
bona  fide  consignee  who  has  ordered  the 
same  for  his  own  use,  held  void.  Crescent 
Liquor  Co.  v.  Piatt,  148  F.  894.  Held  not  ap- 
plicable to  interstate  shipments.  State  v. 
Kenney  [W.  Va.]  57  S.  E.  823.  In  prosecu- 
tion of  an  express  company  for  selling  in- 
toxicating liquor,  evidence  that  the  express 
company  knew  that  the  shipment  was  not 
ordered  held  immaterial  under  the  indict- 
ment. Adams  Exp.  Co.  v.  Kentucky,  206  U.  S. 
129,  51  Law.  Ed.  987.  Following  cases  gov- 
erned by  same  principles  as  preceding  one. 
Adams  Exp.  Co.  v.  Kentucky,  206  U.  S.  138, 
51  Law.  Ed.  992;  American  Exp.  Co.  v.  Ken- 
tucky, 206  U.  S.  139,  57  Law.  Ed.  993. 

54.  State  v.  Intoxicating  Liquors  [Me.]  67 
A.  312.  An  agreement  of  an  express  agent 
to  hold  an  interstate  shipment  of  liquor  for 
a  few  days  to  suit  the  convenience  of  the 
consignee  in  paying  for  it  does  not  destroy 
the  character  of  the  transaction  as  inter- 
state commerce.  Adams  Exp.  Co.  v.  Ken- 
tucky, 206  U.  S.  138,  51  Law.  Ed.  987. 

55.  State  V.  Intoxicating  Liquors  [Me.] 
67  A.  312.  The  failure  of  the  Irwin  county 
liquor  act  to  exempt  from  license  wines  made 
outside  the  state  does  not  invalidate  the  act 
but  merely  places  all  wines  on  the  same  basis 
wherever  made.  Acts  1906,  p  430,  §  5. 
Glover  v.    State,    126    Ga.    594,    55    S.    E.    592. 

56.  Ordinance  of  city  of  Mobile  imposing 
license  tax  on  dealers  in  beer  held  not  ^iola- 
tive  of  interstate  commerce  clause  as  applied 
to  sale  of  beer  in  the  bottles  in  which  it  was 
brought  from  other  states.  Meyer,  Jossen  & 
Co.  V.  Mobile,  147  F.  843.  Ordinance  licens- 
ing and  regulating  breweries  and  distilleries 
in  city  held  a  police  and  not  a  revenue  meas- 
ure, and  held  not  to  interfere  with  interstate 
commerce.  Schmidt  v.  Indianapolis  [Ind.] 
80   N.  E.   632. 

57.  Under  the  Wilson  Act  an  annual  li- 
cense charge  on  the  business  of  selling  intoxi- 
cants within  the  state  by  a  traveling  sales- 
man, who  solicits  orders  for  less  than  five 
gallons,  cannot  be  regarded  as  repugnant  to 
the  commerce  clause  when  applied  to  inter- 
state shipments.  Delamater  v.  South  Dakota, 
205  U.  S.  93,   51  Law.  Ed.  724. 

58.  Rev.  St.  c.  29,  §  64.  Boehm  v.  Allen 
[Me.]  66  A.  474. 

59.  See  7  C.  L.   669. 
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interstate  commerce,""  if  tliey  are  passed  primarily  for  the  public  protection  and  do 
not  constitute  an  arbitrary  discrimination  against  sucli  commerce."^ 

Bcgulation  of  railroads  and  other  carriers.'^-— X  state  may  regulate  the  business 
of  common  carriers  within  its  boundaries,*^^  and  in  the  absence  of  previous  legisla- 
tion by  congress  on  the  same  particular  subject,  it  may  make  reasonable  police 
regulations  touching  transportation  and  intended  for  the  general  welfare  of  its  people 
and  tlie  protection  of  life  and  property,  though  interstate  commerce  mav  be  inci- 
dentally atfected."*  Hence,  it  may  require  express  companies  to  grant  to  the  pul)]  it- 
equal  terms  and  accommodations,*'''^  or  require  railroads  to  furnish  separate  coaches 
for  white  and  negro  passengers,**^  or  limit  the  speed  of  an  interstate  train  within 
city  limits,*''  or  forbid  the  running  of  freight  trains  on  Sundays,®^  or  penalize  carriers 
for  failure  to  notify  consignees  of  the  arrival  of  goods  and  failure  to  deliver  them  on 
payment  of  the  freight.'^*  or  enact  laws  relating  to  the  tracing  of  goods  in  transit  and 
proof  of  loss  or  damage  to  goods,'"  or  require  the  interchange  and  switching  of 
cars  between  connecting  carriers,'^  or  prescril^e  the  liability  of  carriers  for  injuries 
to  persons  within  its  jurisdiction,'-  and  require  railroads  to  report  once  a  year  to 
the  state  railroad  and  warehouse  commission."^     A  state  may  not  directly  or  in- 


60.  New  Mexico  v.  Denver  &  R.  G.  R.  Co., 
203    L'.  S.   38,   51    Law.   Ed.   78. 

61.  Act  N.  M.  March  19,  1901,  prohibiting 
carriers  from  receiving-  for  transportation 
beyond  the  territorial  limits  hides  not  bear- 
ing evidence  of  inspection,  held  a  valid  exer- 
cise of  the  police  power  in  absence  of  prior 
congressional  legislation,  though  hides  not 
offered  for  transportation  are  not  required 
to  be  inspected  and  though  the  incidental  ef- 
fect ma.v  be  to  levy  a  tax  on  hides  shipped 
out  of  the  territory.  New  Mexico  v.  Denver 
&  R.  G.  R.  Co.,  203  U.  S.  38,  51  Law.  Ed.  78. 
Amount  of  inspection  fee  did  not  render  act 
invalid  where  not  so  unreasonable  as  to  chal- 
lenge the  good  faith  of  tlie  law.     Id. 

62.  See   7   C.   L.    G71. 

6.1.  The  right  of  a  state  to  regulate  tlie 
business  of  common  carriers  within  its  boun- 
daries is  founded  on  its  right  to  protect  its 
commerce.  Piatt  v.  Le  Cocq,  150  F.  391. 
Movement  of  freight  is  not  freed  from  state 
control  until  it  has  been  released  to  a  car- 
rier for  transportation  beyond  state  line. 
Larabee  Flour  Mills  Co.  v.  Missouri  Pac.  R. 
Co..    74    Kan.    808,    88   P.   72. 

«4,     Peterson  v.  State  [Neb.]  112  N.  W.  306. 

6.'.  Acts  1901,  p.  149,  c.  93,  requiring  ex- 
press companies  to  grant  equal  terms  and  ac- 


70.  Civ.  Code  1902,  v.  1,  §§  1710.  2176,  and 
Laws  1903,  Act  1  (24  St.  at  L.  p.  1.).  requir- 
ing carriers  to  trace  lost  or  damaged  goods 
if  able  to  do  so  and  making  tliein  liable  for 
shipments  over  their  own  or  connecting  lines 
unless  they  produce  receipts  from  connecting 
carriers,  and  making  the  bill  of  lading  prima 
facie  evidence  of  loss  or  damage,  held  not 
regulations  of  interstate  commerce.  Skipper 
v.  Seaboard  Air  Line  R.  Co.,  75  S.  C.  276,  55 
S.  E.  454;  Jonesville  Mfg.  Co.  v.  Southern  R. 
Co.   [S.  C]  58  S.  E.  422. 

71.  Const.  §  213,  requiring  interchange 
and  switching  of  cars  between  connecting 
carriers  of  freight  not  invalid,  its  effect  on 
interstate  commerce  being  merely  indirect 
and  incidental.  Louisville  &  N.  R.  Co.  v. 
Central  Stockyards  Co.,  30  Ky.  L.  R.  18,  97  S. 
W.  778.  After  arrival  of  stock  in  a  carrier's 
"break  up"  yards  'at  tlie  point  of  destination 
tlie  shipper  demanded  delivery  of  the  stock 
in  the  car  to  a  connecting  carrier  for  ship- 
ment to  another  point  in  the  state.  Held  the 
demanded  resiiipment  was  not  interstate 
commerce  thougli  stock  had  been  sliipped 
from  without  tlie  state.  Id.  Where  the 
switching  of  cars  is  purely  local  and  con- 
tracted for  independently  of  the  interstate 
sliipment.  it  is  subject  to  state  control.      Lar- 


comodations,   held  a   valid   exercise   of  state's    abee   Flour  Mills  Co.  v.  Missouri   Pac.   R.  Co. 


police  power  though  incidentally  affecting 
interstate  commerce.  American  Exp.  Co.  v. 
Soutliern  Indiana  Exp.  Co.  [Ind.]  78  N  E. 
1021. 

66.  Laws  1891,  p.  44,  c.  41,  applies  only  to 
railroads  doing  business  in  the  state,  and 
therefore  does  not  conflict  witii  the  Federal 
constitution.  Southern  Kansas  R.  Co.  v. 
State    [Tex.   Civ.  App.]    99   S.   W.  166. 

<t7.  An  ordinance  limiting,  the  speed  of  an 
interstate  train  carrying  mail  to  ten  miles  an 
hour  within  the  city  limits  is  not  void  as  an 
unreasonable  restriction  on  interstate  com- 
merce and  speedy  transmission  of  the  mail. 
Peterson    v.   State    [Neb.]    112    N.   W.    306. 

6S.  Pen.  Code  1895,  §  420,  held  valid  and 
applicable  to  interstate  trains.  Seale  v. 
State,    126   Ga.   644.   55   S.   E.   472. 

69.  Revisal  1905,  §  2633,  held  not  Invalid 
as  to  an  interestate  shipment.  Harrill  Bros. 
V.  Southern  R.  Co.   [N.  C]   57  S.  E.  383. 


74  Kan.  808,  88  P.   72. 

72.  In  the  absence  of  prior  congressional 
legislation  the  interstate  commerce  clause 
did  not  deprive  states  of  power  to  legislate 
concerning  tlie  liability  of  common  carriers 
an  to  persons  within  its  jurisdiction,  though 
interstate  commerce  may  be  indirectl.y  af- 
fected. Pa.  Act,  April  4,  1868,  restricting 
rights  of  persons  injured  in  or  about  a  rail- 
road to  those  an  employe  of  the  road  would 
have,  held  not  repugnant  to  interstate  com- 
merce clause.  Martin  v.  Pittsburg  &  L.  E.  U. 
Co.,  203  U.  S.  284,  51  Law.  Ed.  184. 

73,  A  state  statute  requiring  every  rail- 
road compan.v  incorporated  or  doing  business 
in  the  state  to  report  once  a  year  as  to  it.s  af- 
fairs to  the  state  railroad  and  warehouse 
commission  is  valid  [Hurd's  Rev.  St.  1905,  c. 
114,  §  6]  (People  v.  Chicago.  I.  &  L.  R.  Co., 
223  111.  581,  79  N.  E.  144).  and  the  fact  that 
congress    has    acted    on    the    subject    by    the 
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directly  regulate  rates  for  interstate  shipments,'*  or  punish  for  delay  in  fur- 
nishing cars,  by  a  statute  intended  to  control  both  state  and  interstate  traffic,'^  or 
require  a  company  to  stop  its  interstate  mail  trains  at  a  county  seat  when  proper 
and  adequate  facilities  are  otherwise  afforded  at  such  station.'**  The  allowance  by 
railroad  companies  of  elevator  charges  to  terminal  elevators  on  shipments  of  grain 
from  points  within  to  points  without  a  state  is  also  a  matter  which  the  state  coui't 
cannot  linwt  or  control. ^'^ 

Carriers  engaged  in  interstate  commerce  are  subject  to  regulation  by  congress,'* 
whose  power  in  this  respect  cannot  be  defeated  because  a  carrier  is  also  engaged  in 
intrastate  business  and  uses  therein  the  same  means  or  agencies  in  whole  or  in  part."^ 
There  was  a  difference  of  opinion  among  the  Federal  courts  as  to  the  validity  of  the 
so-called  "Employers'  Lialulity  Act,"  ^°  but  the  law  has  recently  been  declared  un- 
constitutional by  -the  supreme  court.*'  A  similar  conflict  may  be  noted  in 
regard  to  the  validity  of  section  ten  of  the  congressional  act  of  June  1,  1898,  regu- 
lating the  relations  between  interstate  carriers  and  their  employees.*-  The  fact  that 
the  amended  interstate  commerce  act  requires  the  tiling  of  aggregate  or  joint  through 
rates  for  through  export  shipments  does  not  render  it  obnoxious  to  the  constitutional 
inhibitions  against  the  laying  of  taxes  or  duties  on  exports  and  the  giving  of  prefer- 


passage  of  the  interstate  commerce  act  re- 
quiring reports  to  tlie  interstate  commerce 
commission  is  not  controUlng,  tlie  state  and 
Federal  reports  being  substantially  the  same 
(Id.). 

74.  Acts  1906,  p.  413,  c.  257,  amending 
cliarter  of  Cumberland  &  Penn.  R.  Co.  so  as 
to  prohibit  connection  of  its  tracks  with 
tracks  of  Baltimore  &  Ohio  Co.  unless  the 
latter  should  arrange  its  coal  rates  so  tliat 
combined  charges  of  the  two  roads  sliould 
not  exceed  charge  of  Baltimore  &  Ohio  Co. 
for  hauling  coal  over  its  line  to  same  destin- 
ation and  for  as  great  a  distance  from  Penn- 
sylvania or  West  Virginia,  lield  inviLlid  as  at- 
tempt to  regulate  interstate  commerce. 
State  V.  Cumberland  &  P.  R.  Co.  [Md.]  66  A. 
458.  Not  valid  as  marely  incidentally  affect- 
ing interstate  commerce.  Id.  That  state  re- 
served power  to  amend  or  repeal  company's 
fharter  immaterial.  Id.  Code  1906,  §  2482, 
imposing  a  forfeiture  on  an>-  carrier  or  per- 
son demanding  or  receiving  greater  tolls  or 
compensation  for  handling  goods  than  pro- 
vided tlierein,  is  void  so  far  as  applicable  to 
interstate  commerce.  Jennings  v.  Big  Sandy 
&   C.   R.   Co.    [W.   Va.]    57   S.   E.   272. 

75.  Rev.  St.  1895,  arts.  4497,  4499,  penaliz- 
ing carriers  for  delay  in  furnishing  cars  for 
shipments,  held  an  interference  with  inter- 
state commerce.  Texas  &  P.  R.  Co.  v.  Allen 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  256,  98  S. 
W.   450. 

76.  Order  of  coinmission  under  Miss.  Code 
1892,  §§  3550,  4302,  held  invalid.  Mississippi 
R.  Commission  v.  Illinois  Cent.  R.  Co.,  203 
U.   S.   335,    51   Law   Ed.   209. 

77.  State  v.  Omaha  El.  Co.  [Ncd.]  110  N. 
W.   874. 

78.  A  carrier  operating  its  own  construc- 
tion train,  which  hauls  its  own  rails  and 
products  from  a  point  in  one  state  to  a  point 
in  another  state,  is  engaged  in  interstate 
commerce  so  as  to  subject  it  to  the  provis- 
ions of  the  safety  appliance  act.  United 
States  V.   Chicago,   etc.,   R.   Co.,   149   F.    486. 

79.  Kelley  v.  Great  Northern  R.  Co.,  152 
F.  211. 


80.  Held  valid!  Spain  v.  St.  Louis  &  S  F. 
R.  Co.,  151  F.  522;  Snead  v.  Central  of  Georgia 
R.  Co.,  151  F.-  60S;  Plummer  v.  Northern  Pac. 
R.  Co.,  152  F.  206;  Kelley  v.  Great  Northern 
R.  Co.,  152  F.  211.  Not  invalid  as  including 
botli  intrastate  and  interstate  commerce 
Spain  V.  St.  Louis  &  S.  F.  R.  Co.,  151  F.  522; 
Kelley  v.  Great  Northern  R.  Co.,  152  F.  211. 
Not  violative  of  fifth,  seventh,  tenth,  or  four- 
teenth amendments.  Id.  Not  a  deprivation  of 
property  without  due  process.  Snead  v.  Cen- 
tral of  Georgia  R.  Co..  151  F.  608;  Plummer 
V  Northern  Pac.  R.  Co,  152  F.  206.  Trade 
Mark  and  other  oases  distinguished.  Spain 
V.  St.  Louis  &  S.  F.  R.  Co.,  151  F.  522;  Snead 
v.  Central  of  Georgia  R.  Co.,   151   F.   60S. 

81.  Held  invalid.  Howard  v.  Illinois  Cent. 
R.  Co.,  28  S.  Ct.  141,  afg.  14S  F.  997,  and 
Brooks  V.   Southern  Pac.  Co.,  148  F.   986. 

82.  Held  valid:  Act  Cong.  June  1,  1S9S. 
c.  370,  §  10,  30  St.  428,  U.  S.  Comp.  St.  1901, 
p.  3211,  prohibiting  interstate  carriers  from 
discriminating  against  iinion  laborers,  or 
from  requiring  employes  to  agree  to  contrib- 
ute to  funds  for  charitable,  social,  or  bene- 
ficial purposes,  or  to  agree  to  release  the  em- 
ployer from  liability  for  personal  injuries, 
or  from  conspiring  to  prevent  discharged 
employes  from  obtaining  employment,  held 
constitutional  as  directly  affecting  the  ad- 
juncts of  interstate  commerce.  United  States 
V.  Adair,  152  F.  737.  Not  void  for  affecting 
both  interstate  and  intrastate  commerce.  Id. 
Fifth  amendment  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without 
due  process,  though  a  limitation  on  tlie  com- 
merce clause  held  not  infringed;  interstate 
carriers  not  being  entitled  to  unrestricted 
liberty  of  contract  in  relations  with  tlie  pub- 
lic or  their  employes.  Id. 

Held  void:  Section  10  is  not  a  regulation 
of  interstate  commerce  but  a  mere  regulation 
of  the  right  of  an  employer  to  .;hose  his  serv- 
ants, whether  the  services  relate  to  inter- 
state commerce  or  not.  United  States  v. 
Scott,  148  F.  431;  Order  of  R.  R.  Telegraphers 
V.   Louisville   &  N.   R.   Co.,    148   F.   437. 
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ences  to  tlie  ports  of  one  state  over  those  of  anotlier.^^  A  carrier,  thougli  operating 
a  line  wholly  within  the  state  is  withifn  the  provisions  of  the  commerce  act  requiring 
the  filing  of  rates,  where  its  line  is  a  portion  of  a  through  route  engaged  in  inter- 
state commerce  through  a  common  arrangement  between  several  connecting  carriers.^* 
Where  a  railroad  has  filed  and  published  its  interstate  rates  as  required  by  the  Fed- 
eral statute  and  joins  in  transporting  an  interstate  shipment  to  a  point  within  the 
state,  it  is  engaged  in  interstate  commerce  so  as  to  render  the  interstate  rates  appli- 
cable though  the  distance  covered  by  it  is  wholly  within  the  state  and  though  it  has 
not  expressly  agreed  with  connecting  carriers  to  be  a  part  of  the  through  line;*^ 
but  where  the  owner  of  an  interstate  shipment,  after  its  arrival  at  the  original  ter- 
minal point,  orders  it  forwarded  to  another  point  within  the  same  state,  whether  in 
pursuance  of  an  original  intention  or  otherwise,  the  shipment  l)etween  the  last  two 
points  is  not  interstate  so  as  to  exempt  it  from  state  rates.'"' 

State  burdens  on  foreign  commerce.^'' — A  state  or  municipality  has  no  power 
to  tax  or  otherwise  burden  the  right  of  an  individual  or  corporation  to  engage  in 
interstate  commerce,^''®  but  a  tax  on  the  right  to  pursue  an  occupation  or  to  exercise 
a  franchise  within  the  state  may  be  valid  though  both  interstate  and  intrastate  busi- 
ness is  considered  in  arriving  at  the  amount.^''  Thus  a  tax  on  the  right  of  a  carrier 
to  do  local  business  under  its  franchise  derived  from  the  state  has  been  upheld 
though  compitted  on  its  gross  receipts  derived  in  part  from  interstate  business.'"'  It 
is  not  an  unlawful  interference  with  interstate  commerce  to  attach  by  garnishment  a 
i-ailroad  car  used  for  the  transportation  of  interstate  freight,  there  being  no  atteiupt 
to  interrupt  any  shipment,''^  but  a  car  loaded  with  interstate  freight  cannot  be  at- 
tached while  on  its  way  to  the  point  of  unloading,  there  to  be  reloaded  and  returned 
to  the  state  whence  it  came.^-  A  tax  on  the  transfer  of  corporate  stock  is  not  an 
interference  with  interstate  commerce  as  applied  to  a  sale  of  stock  of  a  foreign  cor- 
poration made  by  one  nonresident  to  another  within  the  state.^^     After  property 


53.  Armour  Packing  Co.  v.  U.  S.  [C.  C.  A.] 
153  F.  1. 

54.  United  States  v.  New  York  Cent.,  etc., 
R.  Co.,  153  F.  630. 

S.".  Corcoran  v.  Louisville  &  N.  R.  Co. 
[Ky.]    101    S.    W.    1185. 

86.  Gulf,  etc.,  R.  Co.  V.  Texas,  204  U.  S. 
403,   51  Law.   Ed.   540. 

S7.     See   7   C.   L.   669. 

88.  Agents  of  foreign  corporations  solicit- 
ing orders  for  or  delivering  portraits  or 
frames  held  engaged  in  interstate  commerce 
and  not  subject  to  license  taxes.  Chiicago 
Portrait  Co.  v.  Macon,  147  F.  967;  Common- 
wealtli  V.  Baldwin.  29  Ky.  L.  R.  1074,  96  S. 
W.  914.  Ex  Parte  Hull,  153  F.  459.  Statute 
declaring  that  tax  should  not  apply  to  deal- 
ers having  a  permanent  place  of  business  in 
the  state,  or  who  kept  picture  frames  as  part 
of  their  stock  in  trade,  held  an  unjust  dis- 
crimination in  restraint  of  interstate  com- 
merce. Id.  Transaction  held  interstate  com- 
merce as  to  portraits  but  not  as  to  frames 
sought  to  be  sold  at  delivery  of  portraits. 
State  V.  Looney  [Mo.]  97  S.  W.  934.  One  who 
takes  orders  and  delivers  goods  for  a  corpo- 
ration residing  outside  the  state,  but  whicli 
has  been  admitted  to  do  business  therein,  and 
also  sells  goods  from  stock  on  hand,  is  not 
enK<ilK^<l  ••»  lnterntate  commerce  thougli  the 
goods  are  shipped  from  out  of  the  state. 
Could  not  avoid  license  tax.     People  v.  Smith, 


147  Mich.  391,  13  Det.  Leg.  N.  1068,  110  N.  W. 
1102. 

89.  Tax  on  gross  receipts  of  wholesale 
dealers  in  oil.  Texas  Co.  v.  Stephens  [Tex.] 
103  S.  W.  481.  A  tax  may  be  imposed  upon 
tlie  mere  intangible  right  of  a  corporation  to 
exercise  its  francliise  within  a  state  and 
sucii  tax  may  be  computed  on  the  basis  of 
its  capital  stock  employed  in  the  state  at  a 
rate  deterinined  b>-  tlie  dividends  declared, 
even  though  the  business  of  the  corporation 
is  interstate  or  foreign  commerce.  Fran- 
chise tax  imposed  by  Laws  1S96.  c.  908,  §  182, 
is  a  tax  on  the  "mere  intangible  right  to 
exercise  a  franchise."  People  v.  Roberts,  116 
App.  Div.  30,  101  K.  Y.  S.  184. 

JM).  In  Laws  1905,  p  336,  c.  141,  imposing  a 
tax  of  one  per  cent  of  tlie  gross  earnings  of 
railroad  companies,  is  an  occupation  tax  for 
doing  state  business  and  not  a  tax  on  gross 
receipts,  reference  to  such  receipts  being 
merely  a  means  by  which  to  ascertain  the 
amount  of  the  tax.  State  v.  Galveston,  etc., 
R.  Co.  [Tex.]  16  Tex.  Ct.  Rep.  909,  97  S.  W. 
71. 

91.  Transportation  to  a  point  in  the  state. 
Southern  Flour  &  Grain  Co.  v.  Northern  Pac. 
R.  Co.,  127  Ga.   626,  56  S.  E.  742. 

92.  Shore  v.  Baltimore  &  O.  R.  Co.  [S.  C] 
57  S.  E.  526. 

93.  Tax  under  New  York  Laws  1905,  c.  241. 
People  of  State  of  New  York  v.  Reardon,  2&4 
U.  S.   152,   51  Law.  Ed.   415. 
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brought  from  another  state  has  become  merged  as  a  part  of  the  general  property  in 
the  state,  it  is  subject  to  state  taxation.®* 

The  Safety  Appliance  Act^-'  is  within  the  constitutional  power  of  congress  to 
regulate  interstate  commerce.^*^ 

Discrimination  in  rates  °'' 

(§  2)  B.  Regulation  of  trade  and  commerce  within  a  siate.^^ — A  state  regu- 
lation requiring  junk  dealers  and  dealers  in  secondhand  articles  to  keep  certain 
goods  on  hand  for  thirty  days  is  not  unreasonable.''''  A  commodity  brought  into  a 
state  becomes  subject  to  the  police  power  and  commerce  regulations  of  the  state, 
though  an  article  of  interstate  commerce  before  its  importation.^ 

§  3.  The  interstate  commerce  comwission;  its  functions  and  proceedings  he- 
fore  it.- — One  is  not  compelled  in  the  first  instance  to  resort  to  the  interstate  com- 
merce commission  where  an  interstate  carrier  unhiwfuliy  refuses  to  receive  goods 
tendered  for  shipment."  In  the  investigation  of  a  complaint  filed  by  manufacturers 
of  a  commodity  as  to  frciglit  rates,  the  commission  has  power,  in  the  public  interest, 
i<)  consider  the  whole  matter  unembarrassed  by  any  supposed  admissions  in  the 
complaint,*  and  such  admissions  are  ineffectual  to  deprive  a  Federal  court  of  power 
to  test  the  validity  of  the  order  of  the  commission  by  the  scope  of  the  interstate  com- 
merce act.^  It  is  within  the  power  of  the  commission  to  direct  that  carriers  desist 
from  further  enforcing  a  classification  of  a  certain  commodity  by  percentage  where 
such  classification  operates  to  disturb  relations  previously  existing  in  the  aft'ected 
territory  and  creates  discriminations  and  preferences  among  manufacturers  and 
shippers  and  between  localities.®  The  rule  that  an  action  at  law  to  recover  excessive 
interstate  freight  charges  cannot  be  maintained  in  advance  of  action  by  the  inter- 
state commerce  commission  will  not  prevent  a  Federal  court,  in  which  proceedings 
are  commenced  pending  action  by  the  commission,  from  granting  injunctive  relief 
as  a  court  of  equity,  under  the  powers  conferred  by  the  interstate  commerce  act,  and 
after  the  commission  has  acted."  After  a  rate  has  been  declared  unreasonable  by 
tlie  commission  a  decree  of  restitution  of  overcharges  may  be  legally  stipulated  for 
bv  the  parties  in  a  subsequent  proceeding  in  a  Federal  court.^     Findings  and  orders 

S>4.     Goods  held  to  become  part  of  common        9».     Rev.    St.    §   4413,    not   unconstitutional. 
mass  after  delivery  at  destination,   breakage    Phillips    v.    State,    4    Ohio    N.    P.    (N.    S.)    398. 
of    shipping   box,    and    removal    thc'-efrom    of  ^      1.     Coal  oil  subject  to  anti-trust  act.     Stan. 
smaller    packages    therein    contained.     Parks  '  dard  Oil  Co.  v.  State  [Tenn.]   100  S.  W.  705. 
Bros.   &   Co.   V.   Nez  Perce   County    [Idaho]    89  i       2.      See  7  C.  L.   673. 

P.  949.  Coal  shipped  from  one  state  and  |  3.  May  resort  to  courts,  since  such  refusal 
stored  in  another  for  an  indefinite  time  to  j  violates  a  duty  imposed  by  law  of  which 
await  orders  for  sale  and  then  to  be  trans-  '  courts  have  original  jurisdiction.  Danciger 
shipped  to  purchasers  is  taxable  at  the  place  v.  V\*ells-Fargo  &  Co.,  154  F.  379. 
where  stored.  I^ehigh  &  Wilkesbarre  Coal  .  4.  Could  consider  operation  of  classifica- 
Co.  V.  Junction  [N.  J.  Law.]   66  A.  923.  ;  tion  in  entire  territory,  reasonableness,  pref- 

S>5.     See  7  C.  L.  671.     See,  also,  Master  and  i  erences,  etc.     Cincinnati,  etc.,  R.  Co.  v.  Inter- 
Servant,  8  C.  L.  8  40.  I  state  Commerce  Commission,  206  U.  S.  142,  51 

}»6.  Act  March  2,  1893,  c.  196.  27  St.  531,  Law  Ed.  995. 
U.  S.  Comp.  St.  1901.  p.  3174,  as  amended.  '  5.  In  proceeding  to  enforce  order  ot  corn- 
United  States  v.  Atlantic  Coast  Line  R.  Co.,  mission  directing  carriers  to  desist  from  en- 
153  F.  918.  Provision  authorizing  American  forcing  a  freight  rate  for  soap  in  less  than 
railway  association  to  designate  uhe  stand-  carload  lots.  Cincinnati,  etc.,  R.  Co.  v.  Inter- 
ard  height  of  drawbars  and  prohibiting  use  state  Commerce  Commission,  206  U.  S.  142,  51 
of    cars    not    complying    witli     the     standard    Law.  Ed.  995. 

held  not  an  unconstitutional  deh^gation  of  i  6.  Classification  of  soap  at  20  per  cent  less 
legislative  power  to  American  railway  asso-  \  than  third  class  but  not  less  than  fourth 
ciation.  St.  Louis,  etc.,  R.  Co.  v.  Xeal  [Ark.]  |  class.  Cincinnati,  etc.,  R.  C.  v.  Interstate 
98  S.  W.  958.  '  Commerce  Commission,  206  U.  S.  142,  51  Law. 

»7.     See  7  C.  L.  672.      For  operation  of  com-    Ed.  995. 
mon    law    rules    against    discrimination,    see         T.     Southern    R.    Co.   v.    Tift,    206    U.    S.    428, 
Carriers,  9  C.  L.  i  51   Law.   Ed.    1124. 

98.      See  7  C.  L.  673.  8.     Southern    R.    Co.    v.    Tift,    206    U.    S.    428, 
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of  commerce  and  railroad  commissions  are  prima  facie  I)inding,^  and  tlie  burden  is 
on  the  party  seeking  to  im])each  them.^" 

§  4.  Tlie  department  of  commerce  and  labor :  its  ftiiirlions.^^ 
§  5.  State  railroad  and  corporation  commissions.'^- — The  creation  of  the  state 
corporation  commission  of  Virginia  and  vesting  it  with  limited  legislative,  executive 
and  judicial  functions  was  not  a  violation  of  the  bill  of  rights  or  of  any  provision 
in  the  Federal  constitution.^^  A  commission  can  make  no  order  affecting  the  rights 
of  a  railroad  company  not  properly  served  M'ith  notice  or  ])rocess  and  not  a  party  to 
proceedings  before  it."  The  South  Dakota  r  .ilroad  commission  has  power  to  make 
reasonable  orders  affecting  the  business  of  express  companies  within  the  state.^'^ 
That  of  AVashington  may  employ  an  expert  in  ascertaining  the  cost  of  railroad  con- 
struction in  the  state  and  may  fix  the  amount  of  his  salary.^"  Tlie  Texas  commission 
has  power  to  fix  ])assenger  rates  not  exceeding  three  cents  pre  mile,^'  and  within  the 
limits  prescribed  by  the  constitution  may  fix  different  rates  for  different  carriers.^* 
In  Mississippi  the  commission  has  power  to  establish  reciprocal  demurrage  chai-ges.^*^ 
A  "joint  rate"  as  used  in  the  Georgia  statute  providing  for  the  fixing  of  rates  by 
the  railroad  commission  is  jrme  ])i-esciibed  to  l)e  charged  for  the  transportation  of 
goods  or  passengers  over  connecting  lines  of  two  or  more  roads  and  to  be  divided  be- 
tween them  for  the  service  rendered  by  each  respectively. ^'^  The  statute  prescribes 
no  fixed  or  an  arbitrary  rule  for  making  such  rate,-°  and  the  fact  that  continuous 
mileage  is  taken  as  a  basis  does  not  render  the  rate  illegal  as  beyond  the  power  of  the 
commission  if  it  is  just  and  reasonable.-^  On  review  of  an  order  of  a  railroad  com- 
mission fixing  rates,  the  questions  to  be  determined  are  whether  the  rates  were  fixed 
in  due  form  under  a  valid  law  by  a  valid  commission,  and  whether  tliev  are  reason- 


si  Law.  Ed.  1124.  Court  could  make  order 
of  reference  to  ascertain  sum  of  increase  in 
rates   paid   since   rate  went  into   effect.      Id. 

9.  Findings  of  fact  in  support  of  order  of 
interstate  commerce  commission.  Interstate 
Commerce  Commission  v.  Cincinnati,  etc.,  R. 
Co.,  146  F.  559.  The  findings  of  the  commis- 
sion are  given  prima  facie  effect,  and  when 
concurred  in  by  a  Federal  court  will  not  be 
interfered  witli  in  the  absence  of  clear  and 
unmistakable  error.  As  to  reasonableness  of 
rates.  Cincinnati,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  206  IT.  S.  142,  51  Law. 
Ed.  995;  Illinois  Cent.  R.  Co.  v.  Interstate 
Commerce  Commission,  206  U.  S.  441,  51  Law. 
Ed.  1128. 

10.  Finding  of  interstate  commerce  com- 
mi.^sion  that  reclassification  of  laundry  soap 
was  unjustifiable.  Interstate  Commerce  Com- 
mission V.  Cincinnati,  etc.  R.  Co.,  146  F.   559. 

11.  See    7    C.    L.    673. 

12.  See  7  C.  L.  673. 

1.^.  Winchester  &  S.  R.  Co.  v.  Com.  [Va.] 
53  S.  E.  692.  Not  a  denial  of  equal  protection 
of  law  or  of  deprivation  of  property  without 
due  process.     Id. 

14.  Order  as  to  running  trains.  Win- 
chester &  S.  R.  Co.  V.  Com.   [Va.]  55  S.  E.  692. 

ir».  Could  require  express  company  to  re- 
ceive money  for  shipment  at  reasonable 
hours.  Piatt  v.  Le  Cocq,  150  P.  391.  In  suit 
by  express  company  to  restrain  enforcement 
of  such  order,  Federal  court  could  enter  a 
decree  for  its  enforcement  on  defendant's 
cross  bill,  notwithstanding  the  state  statute 
making  it  the  duty  of  the  commissionei-s,  in 
case  a  carrier  refuses  to  obey  their  orders,  to 
apply  to  state  courts  for  their  enforcement. 
M. 


16.  In  absence  of  fraud  its  action  cannot 
be  reviewed  by  tlie  state  auditor.  State  v. 
Clausen    [V\^ash.]    87   P.    498. 

17.  Houston,  etc.,  R.  Co.  v.  Storey,  149  F. 
499. 

18.  But  may  not  prescribe  unreasonably 
low  rates  for  one  carrier  and  allow  others 
to  charge  higher  rates.  Iloustjn,  etc.,  R.  Co. 
v.   Storey,    14!)   F.    499. 

18ji.  Code  1906,  §  4843.  Yazoo  &  M.  V.  R. 
Co.  v.  Keystone  Lumber  Co.  [Miss.]  43  So. 
605.  May  initiate  such  cliarges  without  ac- 
tion of  car  service  association.  Id. 

1».  Hill  V.  Wadley  Southern  R.  Co.  [Ga.] 
57    S.    E.    795. 

20.  Deducting  a  certain  per  cent  of  local 
rates  and  adding  such  rates  thus  reduced 
held  not  the  only  method.  Hill  v.  Wadley 
Southern  R.  Co.   [Ga.]   57  S.  E.  7  95. 

21.  Where  the  stocks  and  bonds  of  one 
railroad  company  were  owned  by  a  connect- 
ing carrier  having  separate  directors  and 
operated  separately,  a  "continuous  mileage 
rate"  applying  to  both  was  within  the  power 
of  the  railroad  commissioners  as  a  "joint 
rate"  and  was  not  unauthorized  If  reasonable 
and  just»  Hill  v.  Wadley  Southern  R.  Co. 
[Ga.]  57  S.  E.  795.  Rule  not  changed  because 
the  two  roads  remained  separate  in  law.  Id. 
Whether  application  of  rates  in  vogue  on  one 
line  to  trafllc  on  the  other  connecting  line 
was  legal  would  depend  on  reasonablenses  of 
such  rates.  Id.  Circular  prescribing  such 
rate  held  complete  in  itself  without  resort  to 
commissioner's  rule  No.  1  to  ascertain  Its 
meaning.  Id.  Rule  No.  1  construed  and  held 
to  apply  where  a  majority  of  the  stock  of 
"each"  of  two  roads  should  be  owned  by 
one   of   them.   Id. 
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able,--  but  tlie  rates  must  be  presumed  lawful  until  proven  discriminatory  or  other- 
wise unreasonable.-^ 

Commercial  PAPrR;   CoMMiT:\rEXTS;   Commox  and  Public  Schools,  see  latest  topical 
index. 

COMMON  LA"\V.2< 

The  common-law  rules  relating  to  particular  subject-matters  are  treated  in  the 
topics  appropriate  thereto,-^  and  the  enforcement  by  one  state  of  the  common  law 
of  another  is  also  discussed  elsewhere.-'^  The  common  law  of  another  state  is  as- 
sumed to  be  the  same  as  that  of  the  forum.-"  So  much  of  the  common  law  of  Eng- 
land as  is  applicable  to  the  local  situation  and  not  repugnant  to  the- constitution  or 
laws  of  the  state  has  been  adopted  by  statute  in  Vermont,-^"  and  also  in  Nebraska.-^ 
The  adoption  by  the  people  of  a  state  of  such  parts  of  the  English  common 
law  as  were  in  force  on  a  certain  date  does  not  compel  the  adoption  of  principles  in- 
applicable to  their  circumstances.^"  Though  an  English  statute  may  have  no  force 
in  a  state  as  a  statute  unless  re-enacted  by  the  legislature,  the  principle  which  it  em- 
bo'dies  may  be  a  part  of  the  state  law  if  suited  to  local  conditigns.^^  ' 

Community  Property;  Comparative  NegligExce;  CoMplaixt  for  Abrest;  Complai:xt3> 
IX  Pleading,  see  latest  topical  index. 


COMPOSlftON  WlfH   CREDITORS. 

'  Includeg  only  general  compositions  ift*(iependent  of  bankruptcy  or  genera]*  a-ssign- 
ffi6nt,^^  composition  of  a  single  claim  being  elsewhere  treated.^*  To  be  binallngi  as  a; 
<!t)mposition  a  contract  must  amoiifi't  to  an  agreement  on  the  part  of  thf  creditors 
to  accept  the  sums  fixed  thereby  in.  full  discharge  of  their  claims.^^  AVhile  compo- 
sitions -ate  favored  by  'the  law,  they  are  void  if  induced  by  misrepresentaition  or  sup- 
pressie^  of  material  facts  on  the  part  of  the  debtor,  either  as  to  tlie  amount  of  his- 
property  or  of  his  indebtedness.^®  In  such  case  an  innocent  creditor  need  not  rescind 
the  compositon  or  return  aiSy  sums  received  thereunder  but  may  treat  such  sums  as 
jmyments  pro  tanto  and  sne  for  any  balance,^^  or  suit  may  be  brought  in  equity 
to  set  aside  the  composition.^^ 


22.  Chicat^,  I.  &  L,.  R.  Co.  v.  Hunt  [Ind. 
App.]   79  N.  E.  927. 

23.  Southern  R.  Co.  v.  Atlanta  Stove  Works 
[Ga.]    57   S.  E.   429. 

24.  See  7  C.  L.   674. 

S.l.  See  particularly  Criminal  Law,  7  C.  L.. 
1010,  as  to  the  common   law  of  crimes. 

26.  See  Conflict  of  Laws,   7   C.  L.   677. 

27.  Common  law  of  Texas  as  to  accord 
and  satisfaction.  Attorney  General  v.  Su- 
preme Council  A.  L.  H.    [Mass.]   81  N.  E.   966. 

28.  St.  9  Anne  c  20,  relating  to  pleading 
in  mandamus,  held  part  of  law  of  state. 
Clement  v.  Graham,  78  Vt.  290,  63  A.   146. 

29.  Kinkead  v.  Turgeon  [Neb.]  109  N.  W. 
744.     As  to  riparian  riglits.  Id. 

30.  On  subject  of  riparian  rights.  Trus- 
tees, etc.,  of  Brookhaven  v.  Smith,  188  N.  Y. 
74.  80  N.  E.  665. 

31.  Statutes  of  Marlbridge  and  Gloucester 
making  tenants  for  years  liable  for  waste. 
Moss  Point  Lumber  Co.  v.  Harrison  County 
Sup'rs   [Miss.]    42  So.   290,  873. 

32.  See  7  C.  L.   674. 

33.  See  Assignments  for  Benefit  of  Cred- 
itors,  9   C.  L.   269;  Bankruptcy,   9   C.   L.   343. 

34.  See  Accord  and  Satisfaction,  9  C.  L.  11. 

n  CtiTf.  L.—  38. 


35.  Agreement   not  purporting  to  transfer 
to  trustees  all  of  debtor's  property,  not  pro- 
viding for  time  of  payments  and  containing 
no    covenants    on    part    of    creditors    to    dis- 
cliarge  tlieir  claims  in  payment  of  less   tham 
full   amount,    held   not   a   bar   to   aciion   on   a', 
note.     Reynolds     v.      Pennsylvania     Oil     Co. 
[Cal.]  89  P.  610.     Where  a  creditor  wrote  the 
debtor  accepting  liis  written   offer  to  pay  15' 
per  cent  in   full   settlement  and   instructed   a^ 
bank  to  accept  sucli  amount  wliich  the  bank- 
did    by   stamping   the    account    "paid"    on    re- 
ceipt of  a  check,  there  was  a  valid  composi-- 
tion    in    writing,    within    Code    1896,    §   1S06.- 
Norton  v.  Clayton  Hardware  C#.  [AJa.]  43  So. . 
185. 

36.  Burgess  v.  Simpson .  Grocery  Co.  [Ga.]' 
57  S.  E.  717.  Where  debtor  truthfully  wrote- 
a  creditor  tliat  lie  was  making  a  similar  offer' 
to  every  creditor,  the  fact  that  some  insisted" 
on  getting  more  and  got  it  did  not  render  the  • 
composition  void.  Norton  v.  Clayton  Hard- 
ware  Co.    [Ala.]    43   So.    185. 

37.  Burgess  v.  Simpson  Grocery  Co.  [Ga.] 
57   S.  E.  717. 

38.  Pleadings  and  evidence  held  to  author- 
ize relief  granted.  Burgess  v.  Simoson  Gro- 
cery   Co.    [Ga.]    57    S.    E.    717. 
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COMPOIXDIXG  OFFENSE2S.3' 

Includes  onh-  the  criminal  offense  as  distinguished  from  that  of  being  accessory 
after  the  fact  of  crime/"  the  validity  of  contracts  for  the  composition  of  crime  being 
also  elsewhere  treated.'*^ 

Misprision  of  felony  at  common  law  is  criminal  neglect  either  to  prevent  a 
felony  from  being  committed  or  to  bring  the  offender  to  justice  after  its  commission, 
but  without  such  previous  consent  with  or  subsequent  assistance  of  him  as  will  make 
the  concealer  an  accessory  before  or  after  the  fact.*-  The  common  law  on  this  sub- 
ject is  a  part  of  the  law  of  Vermont. ''^  An  information  for  misprision  of  a  felony 
merely  charging  concealment  and  secrecy  without  showing  failure  to  discover  the 
felon  to  the  officers  of  justice,  is  insufficient/*  and  so  is  an  information  failing  to 
allege  that  defendant  intended  to  hinder  the  course  of  justice  and  to  cause  the  felon 
to  escape  unpunished.''^  An  allegation  that  defendant  ''well  knew"  all  of  certain 
matters  stated  in  the  information  sufficiently  charges  knowledge  as  to  such  matters.*" 

Compounding  an  offense  is  the  act  of  the  party  aggrieved  in  agreeing  with  the 
offender  for  a  consideration  or  return  of  stolen  property,  not  to  prosecute  him."*' 

Since  the  commission  of  a  previous  offense  is  essential  to  the  crime  of  compound- 
ing it,  an  indictment  for  compounding  should  state  that  such  offense  had  been 
committed,**  and  the  agreement  not  to  prosecute  being  the  gist  of  the  offense,  such 
agreement  must  also  be  clearly  charged.*'^  An  indictment  for  compounding  a  crime 
arising  from  the  violation  of  a  statute  must  contain  averments  sufficient  to  show 
that  such  statute  was  in  force.^'' 

Compromise  and  Settlement;  Concealed  Wieapoxs,  see  latest  topical  index. 

CONCEAM.VG    BIRTH   OR   DEATH.'i 

Condemnation  Peoceedings;  Conditional  Sales;  Confession  and  Avoidance,  see  lat- 
est topical  index. 

CONFESSION    OF    JUDGMENT." 

Definition  and  Nature    (595).  I       The  Judgment  (595). 

The     Warrant     and     Authority     Conferred 
(595).  i 

Judgment  on  the  pleadings  ^^  and  rights  of  parties  to  judgment  notes'*  are 
excluded. 


39.  See  7  C.  L.   674. 

40.  See   Criminal   Law,    7    C.    L.    1010. 

41.  See  Contracts,  7  C.  L.  785. 

42.  State  V.  AVilson    [Vt]    P7  A.   .53.3. 

43.  Offense  not  confined  to  treason  be- 
cause U.  S.  4483,  c.  211.  touchinisr  treason,  re- 
lated to  misprision  of  treason.  State  v.  Wil- 
son  [Vt.]   67  A.  533. 

44.  4.%.     State   v.   Wilson    [Vt.]    67   A.    533. 

46.  Where  information  for  misprision  ol 
felony  set  forth  in  form  and  substance,  with 
time  and  place,  tlie  commission  of  e-rand  lar- 
ceny with  name  and  place  of  residence  of 
offender,  and  alleged  that  "all  of  which  de- 
fendant well  knew,"  held,  It  was  not  objec- 
tionable as  not  cliarging-  knowledge  of  these 
matters.     State  v.  Wilson   [Vt.]    67  A.  533. 

47.  Evidence  sufRcient  to  suppoi  t  convic- 
tion for  compounding  a  misdemeanor.  Po\V- 
ell  V.  State  [Tex.  Cr.  App.]  101  S.  W.  1006. 
Evidence  held  not  to  vary  from  information 
charging   the   making   of  an   agreement   with 


one   who   was   acting   for   the    perpetrator    of 
tlie    offense.     Id. 

48.  State  V.  Hodge,  142  N.  C.  665,  55  S. 
E.    626. 

49.  State  V.  Hodge,  142  N.  C.  665,  55  S. 
E.  626.  Indictment  bad  for  failure  to  allege 
agreement  between  accused  and  his  asso- 
ciates to  extort  or  make  agreement  with 
the  offender  to  obtain  the  money.  Wil- 
liams V.  State  [Tex.  Cr.  App.]  100  S.  W. 
149. 

50.  Indictment  bad  for  failure  to  allege 
legal  publication  of  result  of  local  option 
election.  Williams  v.  State  [Tex.  Cr.  App.] 
100    S.    W.    149. 

51.  No  cases  have  been  found  for  this 
subject  since  the  last  article.  See  5;  C.  L. 
608. 

52.  See    7    C.    L.    675. 

53.  See    Pleading,     8    C.    L.     1430. 

64.  See  Negotiable  Instruments,  8  C.  L. 
1124. 
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Definition  and  nature.^^ — A  confession  of  judgment  is  an  informal  and  sum- 
mary entry  of  judgment  upon  admission  or  confession  of  the  debtor.^'^ 

The  luarrant  and  authoritij  conferred/^' — A  cor^Doration  which  takes  and  con- 
tinues possession  under  a  lease  thereby  ratifies  a  power  executed  by  its  president.^* 
A  power  to  confess  judgment  for  rent  is  not  void  because  the  lease  provides  for  the 
payment  of  gas  bills  in  addition  to  rent.^^  That  a  statement  of  confession  of  judg- 
ment does  not  state  the  facts  out  of  which  the  debt  arose  does  not  render  the  judg- 
ment invalid  as  between  the  parties.*^"  In  a  debtor's  affidavit  in  support  of  a  judg- 
ment by  confession  under  the  Xorth  Carolina  statute,  no  statement  need  be  made 
that  the  controversy  is  real  and  the  proceedings  bona  fide.'^^  After  a  long  lapse  of 
time  a  debtor  may  be  estopped  to  attack  his  own  affidavit  substantially  complying 
with  the  statute,  especially  where  there  is  no  charge  of  fraud  or  claim  of  payment.**2 
A  joint  power  of  attorney  does  not  authorize  entry  of  judgment  against  one  person 
only,®^  and  release  of  errors  by  the  cognovit  pursuant  to  the  terms  of  the  power  does 
not  remedy  the  defect.®* 

The  judgmeni.^^ — To  authorize  an  entry  of  judgment  on  defendant's  offer 
under  the  Wisconsin  statute,  plaintiff  must  give  written  notice  of  acceptance  within 
ten  days  from  the  time  the  oli'er  is  made.®''  A  satutory  provision  that  when  a  judg- 
ment is  confessed  it  shall  be  entered  Avithout  delay  is  directory  and  not  mandatory.®' 
In  Florida  a  judgment  upon  confession  before  a  justice  of  the  peace  must  show  the 
cause  of  action  or  indebtedness.®*  Collection  fees  are  allowable  as  per  stipulation 
where  substantial  services  are  performed  in  guarding  the  creditor's  interests  at  a 
sale  by  subsequent  judgment  creditors.®^  Judgments  b}^  confession  valid  in  the 
state  where  taken  are  valid  in  other  states  under  the  full  faith  and  credit  clause  of 
the  Federal  constitution.''^  The  laws  of  the  state  where  a  note  was  made  payable 
and  by  which  the  parties  intended  its  validity  and  enforceability  to  be  governed  is 
controlling  on  the  validity  of  the  judgment  entered  under  is  provisions  regardless 
of  whether  the  note  Avas  in  fact  signed  elsewhere.'^ 

The  manner  of  hearing  a  motion  to  vacate  or  open  a  judgment  is  discretionary 
with  the  court.'-  All  presumptions  favor  the  regularity  of  a  judgment  entered  in 
open  court,  in  term  time  and  by  a  court  of  general  jurisdiction,'"  and  substantial 


.I.-,  50.  57.      See  7  C.  L.  675. 
.•>S.     Hig-bie   Co.   v.   "Weeg-hman    Co.,    126    lU. 
App.    97. 

59.  On  theory  that  amount  of  g^as  bills 
was  unliquidated.  Bowman  v.  Powell,  127 
111.    App.    114. 

60.  So  as  to  excuse  failure  of  clerk  to 
enter  judgment  thereon.  AA'lieian  v.  Rey- 
nolds    [Minn.]     112    N.    W.    223. 

61.  Revisal  1905,  §  581,  providing  for  ver- 
ified writing'  authorizing'  entry  of  judgment 
and  stating  facts  on  which  debt  .arose  and 
that  it  is  justly  due.  Martin  v.  Briscoe, 
143    X.    C.    353,    55    S.    E.    782. 

62.  After  limitation  period  debtor  could 
not  attack  on  ground  that  affidavit  did  not 
contain  a  sufficient  statement  of  facts  out 
of  which  debt  arose  or  that  sum  was  justly 
due.  Martin  v.  Briscoe,  143  X.  C.  353,  55 
S.    E.    782. 

63.  Power  of  attorney  in  lease  to  man  and 
wife  held  joint  despite  the  use  of  words 
"him"  and  "his."  Barron  v.  Kimball,  124 
111.    App.    268. 

64.  Barron    v.    Kimabll,    124    111.    App.    268. 
«.^.      See  7   C.  L.   67  6. 

66.     Notice  several  months  after  offer  was 


made  held  a  rejection.  Rev.  St.  1S9S. 
§  2789,  construed.  Smith  v.  Thewalt,  126 
Wis.    176,   105   X'.   W.    662. 

6T.  Code  1899,  c.  50,  §  114  (Ann.  Code 
1906,  §  2065):  That  justice  of  peace  did 
not  erkter  judgment  against  one  of  the  de- 
fendants on  liis  confession  until  return  of 
summons  did  not  render  judgment  void. 
McDowell  County  Bk.  v.  Wood,  60  W.  Va. 
617,    55    S.    E.    753. 

68.  Judgment  void  for  noncompliance 
with  Rev.  St.  1892,  §  1623.  Palmer  v.  Parker 
[Fla.]    42   So.   398. 

69.  Immaterial  that  execution  had  not 
issued  on  senior  creditor's  judgment  or  that 
senior  creditor  or  attorney  made  no  demand 
of  payment.  Eisenhower  v.  Shank,  31  Pa. 
Super.    Ct.    23. 

70.  71.  Vennum  v.  Mertens,  119  Mo.  App. 
461,    95    S.    W.    292. 

72.  Affidavits  or  oral  testimony.  Higbie 
Co.  v.  Weeghman  Co.,  126  111.  App.  97. 

73.  Bowman  v.  Powell,  127  111.  App.  114. 
Presumed  that  attorney  confessing  a  judg- 
ment was  an  attorney  of  record  authorized 
to    practice    in    courts    of    the    state.     Id. 
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proof  is  required  to  set  aside  a  judgment  as  fraudulent.''*     A  discharge  of  the  judg- 
ment is,  of  course,  a  good  defense  to  its  enforcement.'" 

CoNFESsioxs;  CoxFiscATiox,  See  latest  topical  index. 


CONFLICTS    OF    TAAVS. 


§  1.  Fxtraterritorlal  Effect  of  Lavrs  in 
General   (506). 

§  2.      Contracts    In    General     (."(06). 

§  3.     Effect  of   Status  or  Domicile    (5»T). 

g  4.  Matters  Relating;  to  Personal  Prop- 
erty  (597). 

§  5.     Effect   of  Public  Policy    (597). 


§  6.  Protection  of  Citizens  In  State  of 
Forum    (598). 

§  7.      Contracts  Respecting  Realty   (598). 

§  8.  Application  of  Remedies  (598).  Pre- 
sumptions and  Judicial  Notice  and  Pleading 
of  Foreign  Laws  (599). 

§  9.      Torts    (599). 


§  1.  Extraterritorial  effect  of  laivs  in  general.''^ — Except  as  to  penal  laws  ""  the 
statutes  of  foreign  states  will  generally  be  enforced  as  a  matter  of  comity.'*  The 
Federal  courts  apply  the  state  '^^  and  territorial  laws  in  matters  of  local  concern,^"  but 
not  as  to  Federal  questions,^^  and  the  binding  effect  of  state  decisions  is  likewise 
limited.*^ 

§  2.  Contracts  in  general.^^ — All  matters  bearing  upon  the  execution,  inter- 
pretation, and  validity  of  a  contract,**  and  the  measure  of  damages  for  breach 


74.  Relationsliip,  preference,  or  waiver 
of  interest,  held  insufflcient.  Weldon's  Es- 
tate, 31  Pa.  Super.  Ct.  47.  Where  in  an 
action  to  open  a  confessed  judgment  the 
petitioner  alleges  payment  and  that  he  ac- 
cepted a  deed  to  property  purchased  upon 
representations  of  the  defendant  and  the 
assignee  of  the  judgment  that  it  had  been 
paid,  and  his  evidence  strongly  preponder- 
ates,  the  judgment  should  be  opened.  Rip- 
ple V.  Succop,  30  Pa.  Super.  Ct.  638. 

75.  Judgment  for  defendant  sustained  on 
evidence  that  the  debt  had  been  discharged 
by  settlement  of  partnership  business  and 
delivery  to  plaintiff  of  his  interest  in  the 
V>usiness  which  had  been  conducted  in  de- 
fendant's name.  Lazzari  v.  Lazzari,  31  Pa. 
Super.    Ct.    212. 

76.  77.     See  7  C.  L,.  677. 

7S  Where  by  statute  a  right  of  action 
which  did  not  exist  at  common  law  is  given 
such  action  will  be  enforced  in  other  states, 
and  the  limitations  and  conditions  attached 
to  the  right  of  action  by  the  statute  will 
control.  Swisher  v.  Atcliison,  etc.,  R.  Co. 
[Kan.]  90  P.  812.  Exceptions  to  this  rule 
are  stated  in  Cannaday  v.  Atlantic  Coast 
Line  R.  Co.,  143  N.  C.  439,  55  S.  E.  836.  See 
post,   §   5.      Effect  of  public  policy. 

79.  Ballantine  v.  Yung  Wing,   1-16  F.   G21. 

80.  Criminal  prosecutions  by  the  United 
States  in  territorial  district  court,  governed 
by  territorial  laws  as  to  practice  and  mode 
of  procedure.  Cochran  v.  U.  S.  [C.  C.  A.]  147 
F.  206.  Ann.  St.  of  Indian  Ter.  1899,  §3449, 
providing  for  revival  of  real  actions,  held  to 
govern.  Wilhite  v.  Skelton  [C.  C.  A.]  149  F. 
67. 

By  statute:  By  Act  of  Congress  (Rev.  St. 
§  1014  [U.  S.  Comp.  St.  1901.  p.  716])  proceed- 
ings for  admission  of  parties  to  bail  are  to 
be  assimilated  to  those  under  local  law, 
which  tlierefore  governs  sufficiency  of  bail 
bond.  United  States  v.  Zarafonitis  [C.  C. 
A.I  150  F.  97. 

SI.  By  Rev.  St.  §  858  (U,  S.  Comp.  St.  1901, 
p.  659),  the  competency  of  a  witness  is  made 
a   Federal   question    in    certain   cases.     Miller 


V.    Steele    [C.    C.    A.]    153    F.    714.     See,    also. 
Bankruptcy,   9   C.   L.    343. 

82.  See   Stare  Decisis,   8   C.  L.   1965. 

83.  See   7   C.   L.    677. 

84.  Validity  and  construction.  Cannaday 
V.  Atlantic  Coast  Line  R.  Co.,  143  N.  C.  439, 
55  S.  E.  836.  Execution,  authentication,  and 
construction.  Johnson  v.  Western  Union  Tel. 
Co.  [N.  C]  57  S.  E.  122.  Validity  of  agree- 
ment to  assume  mortgage  by  vendee.  Mc- 
Crery  v.  Nivin  [Del.]  67  A.  452.  When  a  con- 
tract is  made  in  one  state  to  be  performed  in 
another,  the  lex  loci  contractus  controls  as 
to  the  nature,  validity,  obligation,  construc- 
tion, and  interpretation  of  the  contract. 
Missouri  State  Life  Ins.  Co.  v.  Lovelace  [Ga. 
App.]  58  S.  E.  93.  Parties  are  presumed  to 
contract  with  reference  to  the  place  of  the 
contract,  and  if  it  is  valid  there  it  is  valid 
everywhere.  Id.  Validity  of  contract  made 
by  resident  of  New  Jersey  in  Pennsylvania, 
as  affected  by  statute  of  frauds,  governed  by 
law  of  Pennsylvania.  Callaway  v.  Pretty- 
man  [Pa.]  67  A.  418.  Laws  of  state  in  which 
contract  of  insurance  was  made,  and  wliere 
by  its  terms  it  was  to  be  performed,  anJ 
where  its  subject  was  situated,  lield  conclu- 
sive of  its  obligatory  force  and  of  its  mean- 
ing and  effect.  Grand  View  Bldg.  Ass'n  v. 
Northern  Assur.  Co.  [Neb.]  102  N.  W.  246. 
Married  woman's  contract  valid  in  New  York 
enforced  in  New  Jersey,  tliough  invalid  then. 
Irving  Nat.  Bk.  v.  Ellis  [N.  J.  Law]  64  A. 
1071.  Virginia  contract  releasing  common 
carrier  from  liability  for  injuries  arising 
through  negligence  of  the  carrier  or  other- 
wise, void  under  Code  Va.  1887,  §  1296,  and 
not  enforceable  in  Kentucky  wliere' injuries 
were  received.  Davis  v.  Chespeake  &  O.  R. 
Co.,  29  Ky.  L.  R.  53,  92  S.  W.  339.  Where  a 
release  of  liability  was  signed  in  Utah  by 
employes  of  express  and  railroad  company 
doing  business  in  Wyoming,  held  that  it  was 
inferable  that  it  was  contemplated  that  his 
duties  would  be  performed  in  part  in  W.\-o- 
ming,  and,  the  injuries  sued  for  liaving  )ioen 
received  there,  the  contract  was  a  Wyoming 
contract  and  void  under  Const.  Wyo.   art.   10, 
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thereof/^  are  determined  by  the  law  of  the  place  where  the  contract  is  made;  though 
there  are  cases  holding,  in  apparent  contradiction  to  the  above  rule,  that  if  it  appears 
that  it  was  to  be  executed  or  performed  in  another  countr}',  the  law  of  the  place  of 
performance  governs.^"  AMiere  a  contract  is  to  be  performed  in  two  states,  the  law 
of  each  governs  the  part  to  be  performed  within  it.^'  ]\Iatters  connected  with  the 
performance  and  legality  of  the  object  of  the  contract  are  regulated  ^^  by  the  law 
obtaining  at  the  place  of  performance,  and  matters  respecting  the  remedy  upon  the 
lex  fori.®®  These  rules  are  not  changed  by  the  taking  of  foreign  security.^"  Wliere 
a  note  or  obligation  is  valid  where  made  and  does  not  conflict  with  any  usury  law,  it 
is  valid  in  any  state  in  which  it  is  sought  to  be  enforeed.**^  A  contract  is  made 
where  one  party,  either  by  himself  or  by  his  duly  authorized  agent,  unqualifiedly  ac- 
cepts the  offer  of  the  other.®-  The  application  of  these  rules  to  contracts  for  carriage 
into  other  states  will  be  found  elsewhere.®^ 

§  3.  Effect  of  status  or  do7riicile.^* — The  law  of  testator's  domicile  governs 
as  to  the  validity  and  interpretation  of  a  will.®^  The  law  of  the  domicile  of  husband 
and  wife  at  the  date  of  their  marriage  governs  the  wife's  right  to  a  tacit  lien  for  the 
repayment  of  money  brought  by  her  into  the  marriage  community.®*^ 

§  4.  Matters  relating  to  personal  property.^' — Subject  to  a  number  of  excep- 
tions/* title  to  tangible  personal  property  is  ordinarily  determined  by  the  law  of  its 
situs.®® 

Effect  of  public  policy.'^ — The  law  of  comity  is  not  a  law  of  absolute  ob- 


0. 


I  4,  making'  void  such  releases,  and  so  unen- 
forcpable  in  Utah.  Stone  v.  Union  Pac.  R.  Co. 
[Utah]    89  P.  715. 

85.  Johnson  v.  "V\'estern  Union  Tel.  Co. 
[N.  C]  57  S.  E.  122;  Western  Union  Tel.  Co. 
V.  Pratt,  IS  Okl.  274,  S9  P.  237.  The  right  to 
and  the  amount  of  interest.  Freygang  v. 
Vera  Cruz  &  P.  R.  Co.  [C.  C.  A.]  154  F.  640. 
Damages  and  lawyer's  fees.  Missouri  State 
Life  Ins.  Co.  v.  Lovelace  [Ga.  App.]  58  S. 
E.  93. 

86.  Order  from  Michigan  to  purchase 
stock  in  Massachusetts  g'overned  by  law  of 
latter  state,  although  payment  could  be  made 
in  either  state,  or  elsewhere.  Douglass  v. 
Paine.  141  Mich.  485,  12  Det.  Leg.  N.  527, 
104  X.  W.  781.  Carrier's  liability  for  loss  oc- 
curring in  Kentucky  is  g-overned  by  law  of 
Kentucky,  and  not  by  law  of  New  York,  al- 
though contract  made  then.  Cincinnati,  etc., 
R.  Co.  v.  Hansford  &  Son,  30  Ky.  L.  R.  1105, 
100    S.   V^^    251. 

87.  Contract  for  sale  of  material  for  rail- 
road construction  to  be  performed  partly  in 
Arkansas  and  partly  in  Indian  territory. 
Law  of  each  applied  as  to  liens.  Midland 
Vallev  R.  Co.  v.  Moran  Bolt  &  Nut  Mfg.  Co., 
80  Ark.   399,  97  S.  W.  679. 

88.  Legality  of  order  from  Tennessee  to 
buy  or  sell  stocks  on  New  York  Stock  Ex- 
change governed  by  law  of  Nevv^  York. 
Berry  v.  Chase  [C.  C.  A.]  146  Fed.  625.  Lex. 
fori  will  be  applied  in  case  of  sale  of  liquor 
with  intent  to  violate  proliibitory  liquor 
la'vv-  whether  contract  was  made  outside  of 
state  or  not.  Levy  v.  Stegemann  [Iowa]  104 
N.  "W.  .372.  Suit  for  anticipatory  damages 
governed  by  laws  of  New  York,  that  being 
place  of  performance,  and  contract  expressly 
providing*  tliat  it  should  govern.  Michael- 
sen  V.  Security  Mut.  Life  Ins.  Co.,  150  F.   224. 

89.  See  post,   §   7,  application   of  remedies. 

90.  A  mortgage  of  New  York  land  given 
to  secure  a  Massachusetts  loan  at  a  legal  rate 


there,  but  illegal  in  New  York,  is  not  void 
under  1  Rev.  St.  (1st  Ed.)  p.  77h,  pt.  2,  c.  4, 
tit.  3,  §  5,  as  amended  by  Laws  1837,  p.  486, 
c.  436,  providing  that  mortgages  to  secure 
loans  at  usurious  rates  shall  be  void.  Man- 
hattan Life  Ins.  Co.  v.  Johnson,  115  App.  Div. 
429,   101   N.   Y.   S.   65. 

91.  Note  made  and  payable  in  one  and 
the  same  state.  Manhattan  Life  Ins.  Co.  v. 
Johnson,    115   App.    Div.    429,    101   N.   Y.    S.    65. 

92.  Irving  Nat.  Bk.  v.  Ellis  [N.  J.  Law.] 
64  A.  1071.  Guaranty  signed  in  New  Jersey 
and  sent  to  New  York  not  a  complete  con- 
tract until  accepted  and  acted  upon  there. 
Question  as  to  mailing  in  New  Jersey  or 
New  York,  immaterial.  Governed  by  New 
York  la■v\^     Id. 

93.  See  Carriers,  7  C.  L.  522. 

94.  See   7   C.   L.    679. 

95.  See  Wlils,    §    6,   8   C.   L.    2?A7.  . 

96.  Record  silent  and  claim  disallowed. 
In  re  Myer   [N.  M.]   8  9  P.  246. 

97.  See   5   C.   L.   614. 

98.  Replevin  suit  involving'  title  to  en- 
gines. Case  g'ives  list  of  exceptions  to  gen- 
eral rule,  but  holds  none  of  them  apply. 
Schmidt  v.   Perkins    [N.  J.]    67   A.   77. 

99.  Liens  for  material  furnished  for  con- 
struction, equipment  or  repair  of  a  railroad, 
governed  by  law  of  situs.  Midland  Valley  R. 
Co.  V.  Moran  Bolt  &  Nut  Mfg.  Co.,  80  Ark.  399, 
97  S.  W.  679.  Validity  of  chattel  mortgage 
governed  by  law  of  situs  of  the  property, 
not  by  that  of  mortgagor's  domicil.  Bridges 
V.  Barrett,  126  111.  App.  122.  The  validity  of 
a  parol  assignment  of  choses  in  action  Is 
governed  by  the  laws  of  the  state  where 
the  assignee  resides,  and  the  choses  are  and 
not  by  the  lex  loci  contractus.  Assignment 
of  book  accounts  and  bill  receivable  made  in. 
Connecticut  by  a  Michigan  man,  governed 
by  Michigan  law.  Union  Trust  Co.  v.  Bulke- 
ley  [C.  C.  A.]   150  F.  510. 

1.     See  7  C.  L.  679. 
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ligation,  and  its  principles  can  never  be  invoked  in  aid  of  the  enforcement  of  foreign 
laws,  if  such  enforcement  would  contravene  the  setled  policy  or  positive  law  of  the 
state  of  the  forum.- 

§  6.  Protection  of  citizens  in  state  of  forum.^ — Comity  will  not  intervene  to 
enforce  the  laws  of  a  foreign  state  when  to  do  so  would  be  prejudicial  to  the  interests 
of  citizens  of  the  state  of  the  forum.* 

§  7.  Contracts  respecting  realty.^ — The  law  of  the  situs  governs  in  regard  to 
all  rights,  interests,  and  titles  in  and  to  immovable  property.^ 

§  8.  Application  of  remedies.'' — The  lex  fori  governs  as  to  the  enforceability 
of  a  contract,^  including  availability  of  defenses,®  and  as  to  all  matters  of  pleading 
and  practice,^"  including  limitations.^^  Proceedings  antecedent  to  and  creative  of 
the  cause  of  action  are  governed  not  by  the  lex  fori  but  by  the  lex  loci.^^ 


2.  Contract  limiting-  liability  of  carrier 
for  injuries  caused  by  its  own  neg-ligence. 
St.  Louis,  etc.,  R.  Co.  v.  Moon  [Tex.  Civ.  App.] 
103  S.  W.  1176.  The  laws  of  one  state  have 
force  in  the  territory  of  another  as  long  as 
they  do  not  come  in  conflict  with  the  statute 
law,  power,  or  right  of  the  state  of  the  for- 
um, or  violate  its  public  policy  or  conscience. 
Missouri  State  Life  Ins.  Co.  v.  Lovelace  [Ga. 
App.]  58  S.  E.  93.  Missouri  Rev.  St.  §  8012, 
held  not  repugnant  to  Georgia  Constitution. 
Id.  Courts  of  Texas  will  not  recognize  stat- 
ute of  New  Mexico  which  provides  that  ac- 
tions under  it  may  be  maintained  in  its 
courts  alone.  Atchison,  T.  &  S.  P.  R.  Co.  v. 
Sowers  [Tex.  Civ.  App.]  99  S.  W.  190.  A  con- 
tract which  is  valid  when  made,  no  part  of 
which  is  to  be  performed  in  the  United 
States  and  relates  to  the  transportation  of 
property  in  a  foreign  vessel  on  a  voyage 
which  does  not  include  any  American  port, 
does  not  concern  the  public  policy  of  the 
United  States.  The  Fri  [C.  C.  A.]  154  F.  333. 
Not  within  the  rule.  Cannaday  v.  Atlantic 
Coast  Line  R.  Co.,  143  N.  C.  439,  55  S.  E.  836. 

3.  See   7.   C.   L.   679. 

4.  Illinois  assignee  for  benefit  of  creditors 
postponed,  as  to  funds  of  assignor  in  New 
York  to  attaching  New  York  creditors.  In 
re  Nelson  &  Bros.,  149  F.   590. 

.-..     See    7    C.    L.    679. 

6.  Question  whether  title  to  soil  under 
waters  passes  to  grantee  of  shore  land  from 
United  States  governed  by  laws  of  State 
where  land  lies.  Harrison  v.  Fite  [C.  C.  A.] 
148  F.  781.  Assignment  for  benefit  of  credi- 
tors executed  in  one  state,  ineffectual  to 
convey  real  estate  in  another  state  unless  so 
executed  and  recorded  that  it  would  be  ef- 
fectual in  the  latter  state.  Kirkendall  v. 
Weatherley  [Neb.]  109  N.  W.  757.  The  rule 
of  inlieritance  of  the  state  where  land  is  sit- 
uated will  govern,  regardless  of  the  domicile 
of  the  intestate.  Montgomery  v.  Montgomery 
[Tex.  Civ.  App.]  99  S.  W.  1145.  New  York 
law  governs  status  of  child  adopted  in  Penn- 
sylvania with  regard  to  New  York  realty. 
Kettell  v.  Baxter,  50  Misc.  428,  100  N.  Y.  S. 
529.  Deed  governed  by  lex  rei  sitae.  Crane 
V.  Blackman,  126  111.  App.  631. 

7.  See  7   C.  L.   679. 

8.  Conn.  Statute  of  Frauds  (Revision  of 
1902,  §  1089),  prohibiting  actions  on  oral 
agreemnts  not  to  be  performed  within  one 
year,  applied,  on  the  ground  that  it  attacked 
the  remedy.  Ballantine  v.  Yung  Wing,  146 
F.   621. 


9.  Suit  on  life  insurance  policy.  Meritori- 
ous defense  under  lex  loci  contractus  neces- 
sary. Missouri  State  Life  Ins.  Co.  v.  Love- 
lace  [Ga.  App.]   58  S.  B.  93. 

10.  The  lex  fori  controls  the  form  of  ac- 
tion, the  parties  to  tlie  suit,  the  sufficiency  of 
the  pleadings,  and  the  competency  of  the 
evidence.  Fryklund  v.  Great  Northern  R.  Co., 
101  Minn.  37,  111  N.  W.  727.  Territorial  law 
of  Oklahoma  as  to  rights  of  defendants  to 
be  tried  separately,  and  as  to  presumptory 
challenges  of  jurors,  govern  in  criminal 
prosecutions  by  the  United  States  before  ter- 
ritorial district  court.  Cochran  v.  U.  S.  [C. 
C.  A.]  147  F.  206.  Ann.  St.  of  Indian  Ter. 
1899,  §  3449,  providing  for  revival  of  real  ac- 
tions, held  to  control.  Wilhite  v.  Skelton  [C. 
C.  A.]   149  F.  67. 

By  Statute:  Sufficiency  of  bail  bond  gov- 
erned by  state  law.  U.  S.  Rev.  St.  §  1014 
(U.  S.  Comp.  St.  1901,  p.  716),  providing  for 
assimilation  of  proceedings  for  admission  to 
bail  with  state  procedure  cited.  United 
States  V.  Zarafonitis  [C.  C.  A.]  150  F.  97. 
The  law  of  the  state  where  the  contract  is  to 
be  performed  governs  presumptions.  Pre- 
sumption of  payment  by  acceptance  of  prom- 
issory note.  American  Malting  Co.  v.  Souther 
Brew.    Co.    [Mass.]    SO    N.    E.    526. 

11.  Klages  V.  Kohl,  127  111.  App.  70.  Ac- 
tion on  foreign  judgment  held  not  barred 
either  by  statutes  of  state  where  it  was  ob- 
tained or  by  lex  fori.  Mahoney  v.  State  Ins. 
Co.,  133  Iowa,  570,  110  N.  W.  1041.  Leave  to 
amend  to  conform  to  New  Jersey  law  refused 
after  statute  of  limitations  had  become  a 
bar.  Le  Bar  v.  New  York,  etc.,  R.  Co.  [Pa.] 
67  A.  413.  When  by  statute  a  right  of  ac- 
tion is  given  which  did  not  exist  at  common 
law,  and  the  statute  giving  the  right  also 
fixes  the  time  within  which  the  right  may 
be  enforced,  time  so  fixed  becomes  a  limita- 
tion or  condition  upon  the  right,  and  will 
control,  no  matter  in  wliat  form  the  action  is 
brought.  Swisher  v.  Atchison,  etc.,  R.  Co. 
[Kan.]  90  P.  812.  The  exception  to  the  rule 
that  the  statute  of  lirhitations  of  the  forum 
governs,  that  where  a  right  is  given  by  stat- 
ute, subject  to  a  special  limitation,  such  lim- 
itation inheres  to  the  right  and  has  extra- 
territorial force,  cannot  bo  extended  to  make 
the  general  statute  of  limitations  of  the  state 
wlien  the  right  arose  operate  extraterritor- 
rially,  and  case  hold  not  to  be  within  the  ex- 
ception. Ranisdon  v.  Knowles  [C.  C.  A.]  151 
P.    721. 

12.  Jurisdiction.     Service  of  notice  in  Ne- 


9  Cur.  Law. 


COXFJJCT  OF  LAWS  8  9. 


599 


Presumptions  and  judicial  notice  and  pleading  of  foreign  laws}^ — When  neces- 
sary to  sustain  the  cause  of  action,  foreign  laws  must  be  pleaded  and  proved  ^*  as  a 
mater  of  fact/^  such  laws  not  being  judicially  noticed.^''  The  proof  is  ordinarily 
to  the  court,  not  to  the  jury."  Proof  may  ordinarily  be  made  by  expert  witness,  by 
certified  copy,  or  by  evidence  of  judicial  recognition.^^  The  law  of  a  foreign  state  is 
ordinarily  presumed  to  be  the  same  as  the  lex  fori,^''  including  the  constitution  and 
statutes  thereof,-*'  though  in  some  jurisdictions  the  presumption  is  that  the  common 
law  obtains,-^  and  to  be  the  same  as  the  common  law  of  the  forum,"  unless  the  state 
is  not  of  common  origin,  and  in  such  case  the  lex  fori  governs  in  absence  of  proof  of 
foreign  law.-^  In  determining  what  constitutes  the  common-law  rule,  the  decisions 
of  the  courts  of  the  state  of  the  forum  control.^* 

§  9.  Torts.-'^ — Liability  for  tort  governed  by  law  of  state  where  it  occurred. =« 
A  statute  creating  a  cause  of  action  for  wrongful  death  is  remedial  and  the  cause 


braska  case  upon  defendant  in  Iowa,  invalid. 
Bank  of  Horton  v.  Knox,  133  Iowa,  443, 
109  N.  W.   201. 

13.  See  7   C.   L.   680. 

14.  Western  Union  Tel.  Co.  v.  Sloss  [Tex. 
Civ.  App.]  100  S.  W.  354.  Need  not  be  pleaded 
in  a  suit  for  injuries,  but  may  be  proved  so 
far  as  material  under  a  plea  of  "not  guilty." 
Cliristiansen  v.  Graver  Tank  Works,  223  111. 
142,  79  N.  B.  97.  In  Pennsylvania  under  plea 
of  nonassumpsit,  printed  statutes  of  a  for- 
eign state  inadmissible,  and  are  admissible 
only  by  way  of  special  matter  after  due  no- 
tice under  Rule  of  Court  No.  30,  §  8.  Calla- 
way v.  Prettyman  [Pa.]  67  A.  418.  Foreign 
statutes  may  be  pleaded  by  amendment. 
Missouri  State  Life  Ins.  Co.  v.  Lovelace  [Ga. 
App.]  58  S.  E.  93.  The  burden  is  on  the 
party  seeking  to  avail  himself  of  the  bene- 
fit of  foreign  laws  to  introduce  tliem  in  evi- 
dence and  incorporate  them  in  the  records. 
Smith  V.  Aultman,  120  Mo.  App.  462,  96  S.  W. 
1034.  Usury  law  not  pleaded.  Betz  v.  Wil- 
son,   17    Okl.    3S3,    87    P.    S44. 

15.  App.  v.  App.  [Va.]  55  S.  E.  672;  Chris- 
tiansen v.  Graver  Tank  Works,  223  111.  142, 
79  N.  B.  97;  Loyal  Mystic  Legion  of  Amer- 
ica V.  Brewer  [Kan.]  90  P.  247;  Norfolk  &  W. 
R  Co.  V.  Denny's  Adm'r  iVa.]  56  S.  E.  321; 
Smith  V.  Aultman,  120  Mo.  Xpp.  462,  96  S.  W. 
1034. 

16.  Courts  do  not  take  judicial  notice  of 
statutes  and  decisions  of  other  states.  Loyal 
Mystic  Legion  of  America  v.  Brewer  [Kan.] 
90  P.  247;  App  v.  App  [Va.]  55  S.  B.  672;  Nor- 
folk &  W^  R.  Co.  V.  Denny's  Adm'r  [Va]  56 
S.  E.  321. 

17.  Christiansen  v.  Graver  Tank  Works, 
223  111.  142,  79  N.  E.  97.  Proof  is  not  for  the 
Jury  but  for  the  judge  who  is  not  bound  by 
opinions  of  witnesses  but  whose  duty  it  is 
at  law  to  decide  the  law  himself,  aided  by 
these  opinions  and  such  other  sources  of  in- 
formation as  are  accessible  to  him.  Missouri 
State  Life  Ins.  Co.  v.  Lovelace  [Ga.  App.]  58 
S.  E.  93. 

18.  Missouri  State  Life  Ins.  Co.  v.  Love- 
lace [Ga.  App.]  58- S.  E.  93.  The  written  law 
of  a  foreign  country  must  be  proved  by  tlie 
production,  duly  authenticated,  of  the  law 
itself  or  by  the  reports  or  other  authorized 
publications,  duly  proved,  of  such  law.  Au- 
thentication of  secretary  of  state  under 
great  seal  of  state  is  sufficient  under  Code, 
§  420.  Topliff  v.  Richardson  [Neb.]  107  N.  W. 
114.      Under    Cobbey's   Ann.    St.    1903,    §    1381, 


parol  proof  of  statutes  and  constitution  of 
another  state,  inadmissible.  Cook  v.  Chicago, 
etc.,  R.  Co.  [Neb.]  110  N.  W.  718.  Kurd's  Rev. 
St.  1905,  p.  1036,  c.  51,  §  10,  providing  that 
printed  statute  books  of  the  United  States 
and  of  the  several  states  and  territories,  pur- 
porting to  be  printed  under  the  authority  of 
said  United  States,  or  afiy  state  or  territory, 
shall  be  evidence  in  courts  and  places  in 
this  state  of  tlie  acts  tlaerein  contained,  con- 
strued. McCraney  v.  Glos,  222  111.  628,  78  N. 
E.  921.  Ky.  St.  1903,  §  164a,  providing  man- 
ner of  proof  of  printed  laws  of  any  state, 
held  to  be  complied  with.  Graziani  v.  Bur- 
ton, 30  Ky.  L.  R.  180,  97  S.  W.  SOO.  Proof  by 
certified  copy  is  not  exclusive  of  every  other 
means  of  proof.  Missouri  State  Life  Ins.  Co. 
V.  Lovelace  [Ga.  App.]  58  S.  B.  93. 

19.  Cook  V.  Chicago,  etc.,  R.  Co.  [Neb.] 
110  N.  W.  718.  Laws  regarding  duties  of 
railroads.  Norfolk  &  W.  R.  Co.  v.  Denny's 
adm'r  [Va.]  56  S.  E.  321.  Statute  of  limita- 
tions. Smith  V.  Aultman,  120  Mo.  App.  462, 
96  S.  W.  1034.  Where  judge  charged  that  law 
of  foreign  state  was  same  as  lex  fori  and 
the  action  maintainable  held  no  error  in  ex- 
cluding two  decisions,  in  point  of  the  high- 
est court  of  the  foreign  state.  Austin  v. 
Whitcher    [Iowa]    110   N.   W.   910. 

20.  Cook  v.  Chicago,  etc.,  R.  Co.  [Neb.] 
110  N.  W.  718.  Statutes  regarding  mortga- 
ges. Mantel  v.  Dabney  [Wash;]  87  P.  122. 
Usury  laws.  Betz  v.  Wilson,  17  Okl.  383,  87 
P.  844.  So  held,  as  to  Arkansas  law  as  to 
conditional  sales.  Star  Clothing  Mfg.  Co.  v. 
Nordeman  [Tenn.]  100  S.  W.  93.  Nebraska 
statute  presumed  same  as  Iowa  Code,  3541, 
providing  that  appearance  for  any  purpose 
connected  with,  tlie  cause  will  be  taken  to 
be  a  general  appearance.  Bank  of  Horton 
V.   Knox,   113   Iowa,   443,   109   N.   W.   201. 

21.  Ellington  v.  Harris,  127  Ga.  85,  56 
S.   E.   134. 

22.  Attorney  General  v.  Supreme  Councitt 
A.  L.  H.   [Mass.]  81  N.  E.  966. 

23.  So  held  as  to  Louisiana.  Allen  v. 
Caldwell,   Ward   &   Co.    [Ala.]    42   So.    855. 

24.  Not  having  been  proved,  law  of  Wis- 
consin presumed  to  be  the  common  law  as 
understood  and  enforced  by  the  courts  of  the 
forum.  Jonesville  Mfg.  Co.  v.  Southern  R. 
Co.    [S.   C]    58   S.   E.    422. 

25.  See  7  C.  L.   681. 

26.  Negligent  injury  to  servant.  Chris- 
tiansen v.  "SN'illiam  Graver  Tank  Works,  126 
111.   App.   86. 
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of  action  being  transitory,  it  may  be  enforced  in  any  state  or  county  wliose  public 
policy  is  not  opposed  to  the  recognition  and  enforcement  thereof,-'  even  tbough  by 
its  terms  it  requires  all  actions  under  it  to  be  brought  in  its  own  courts  alone.-* 
In  such  cases,  unless  contrary  to  the  public  policy  of  the  forum,  the  right  of  action,^* 
the  plaintiff's  legal  capacity  to  sue,'*^  and  the  time  within  which  the  action  may 
be  brought  depend  solely  on  the  statute  of  the  state  where  the  wrongful  act  is  com- 
mitted.^^ The  practice  of  the  lex  fori  in  respect  to  pleadings,  amendments,  and  the 
general  mode  of  procedure  will  control  if  it  differs  from  the  practice  in  the  state 
where  the  cause  of  action  arose.^-  An  action  for  wrongful  death  by  collision  on  the 
high  seas  is  governed  by  laAv  of  state  to  wdiich  the  vessel  at  fault  belonged.^^  An 
action  for  injury  to  animals  in  one  state  is  transitory  and  maintainable  anywhere  that 
jurisdiction  may  be  had  of  the  defendant.^*  The  right  to  sue  for  mental  suffering 
caused  by  the  failure  to  deliver  a  telegram  is  go\erned  by  the  law  of  the  state  from 
which  itVas  sent,^^  as  well  as  the  measure  of  damages.^** 

CoxFusioN  OF  Goods;  Conxectixg  Carriers;  Coxsideratiox;  Coxsoltoatiox,  see  latest 
topical  index. 

CONSPIRACY. 

§  1.     Civil  l.iahilily   (601).  I  (606).       Indictment     (606).       Variance     (6ftS). 

§  3.     Criminal  Liability  (603).     Limitations  I  Evidence   (608).     Instructions   (610). 


27.  Free  v.  Souttiern  R.  Co.  [S.  C]  58  S 
E.  952.  Action  under  West  Virginia  law. 
maintainable  in  Virginia.  Norfolk  &  W.  R. 
Co.  V.  Denny's  Adm'r  [Va.]  56  S.  E.  321.  An 
action  will  be  in  Utah  for  wrongful  deatii 
occurring  in  another  state,  brought  by  the 
administrator  in  the  county  where  he  resided. 
Stone  V.  Union  Pac.  R.  Co.  [Utah]  89  P.  715. 
Action  under  Kan.  St.  1897.  c.  95.  §  418,  Das- 
sler's  Comp.  Kan.  Gen.  St.  1899  §§  46S6,  4687, 
is  maintainable  in  Missouri.  Charlton  v. 
St.  Louis,  etc.,  R.  Co.,  200  Mo.  413,  98  S.  W. 
529.  Minnesota  Statute  creating  right  of 
action  for  wrongful  death,  held  not  to  be 
contrarv  to  public  policy  of  New  Jersey. 
Keep  v!  National  Tube  Co.  154  F.  121.  The 
TX\\e  established  by  the  weight  of  authority 
is  that  if  a  statute  of  the  forum  creates  a 
right  of  action  for  damages  resulting  from 
death  caused  by  wrongful  act,  neglect,  or 
default,  a  foreign  statute  creating  such  right 
will  be  enforced,  if  the  two  statutes  be  not 
so  dissimilar  as  to  establish  substantially 
different  policies.  It  is  not  necessary  that 
the  statutes  shall  be  precisely  the  same. 
Mere  dissimilarities  as  to  the  persons  in 
whose  names  actions  may  be  brought,  or  in 
the  amounts  recoverable,  will  not  defeat 
jurisdiction.  Substantial  similiarity  is  all 
that  is  required.     Id. 

28.  Const.  U.  S.,  art.  4,  §  1,  does  not  re- 
quire the  courts  of  Texas  to  recognize  the 
validity  of  a  New  Mexico  statute  containing 
that  provision.  Atchison,  etc.,  R.  Co.  v. 
Sowers   [Tex.  Civ.  App.]   99  S.  W.   190. 

2«.  Cason's  Adm'r  v.  Covington  &  C.  El. 
R  Co.,  30  Ky.  L.  R.  352,  98  S.  W.  304;  Swisher 
V.  Atchison,  etc.,  R.  Co.  [Kan.]  90  P.  812: 
Le  Bar  v.  New  York,  etc.,  R  Co.  [Pa.] 
67  A.  413.  Suit  for  Injuries  received  in  In- 
diana which  employed  under  a  contract  made 
and  to  be  performed  there,  governed  by  In- 
diana law.  Christiansen  v.  Graver  Tank 
Works,  223  111.  142,  79  N.  E.  97.  Fellow  ser- 
vant rule  of  foreign  state,  applied.  Morri- 
son V.  San  Pedro,  etc.,  R.  Co.  [Utah]  88  P. 
998.     Action   dismisstd   because  Pennsylvania 


statute  did  not  entitle  nonresident  aliens  to 
recover.  Gurofsky  v.  Lehigh  Valley  R.  Co., 
105  N.  Y.  S.  514.  State  cannot  by  statute  en- 
acted after  death  close  its  courts  to  action 
under  statute  of  sister  state.  Brennan  v. 
Electrical  Installation  Co.,  120  111.  App.  461. 

30.  Where  a  widow  sued  in  her  own  right 
for  death  of  husband  instead  of  as  executrix, 
as  required  by  New  Jersey  law,  held  too  late 
to  amend  after  statute  of  limitations  had 
become  a  bar.  Le  Bar  v.  New  York,  etc., 
R.  Co.   [Pa.]   67  A.  413. 

Contra:  Sucli  an  amendment  was  allowed 
on  the  ground  that  it  did  not  substitute  a 
new  party  or  make  a  new  cause  of  action 
so  as  to  open  the  case  to  tlie  statute  of  limi- 
tations. Atlanta  K.  &  N.  R.  Co.  v.  Smith 
[Ga.  App.]   58  S.  E.  106. 

31.  The  fact  that  the  foreign  statute  pre- 
scribes a  longer  period  of  limitations  for 
suits  brought  under  it  than  the  local  statute, 
does  not  make  it  contrary  to  the  public  policy 
of  the  forum.  Keep  v.  National  Tube  Co.,  154 
F.   121. 

32.  Amendments.  Atlanta,  etc..  R.  Co.  v. 
Smith  [Ga.  App.]  58  S.  E.  106. 

S3.  The  Hamilton  [C.  C.  A.]146  F.  724. 
Collision  between  two  Delaware  ships,  gov- 
erned by  Delaware  law.     Id. 

34.  Governed  by  law  of  state  where  in- 
jury occurred.  Kansas  City  Southern  R.  Co. 
V.  Ingram.  80  Ark.  269.  97  S.  W.  55. 

S."?.  Doctrine  not  recognized  in  Virginia. 
Johnson  v.  Western  Union  Tel.  Co.  [N.  C] 
57  S.  E.  122.  Governed  by  law  of  Indian 
Territory  which  is  Federal  common  law. 
Western"  Union  Tel.  Co.  v.  Pratt,  18  Okl.  274, 
89  P.  237.  Question  has  not  been  passed  upon 
by  courts  of  Arizona  or  supreme  court  of 
U.  S.  Western  Union  Tel.  Co.  v.  Sloss  [Tex. 
Civ.  App.]   100  S.  W.  35  4. 

36.  Damages  allowed  under  Federal  com- 
mon law.  Western  Union  Tel.  Co.  v.  Pratt, 
18  Okl.  274,  89  P.  237.  No  damages  in  Vir- 
ginia. Johnson  v.  Western  Union  Tel.  Co. 
IX.  C]   57  S.  E.  122. 


9  Cur.  Law. 


CONSPIRACY  §  1. 


601 


The  topic  excludes  joint  civil  '^  and  criminal  ^^  liability  apart  from  con- 
spiracy, measure  of  damages,'*^  relief  by  way  of  injunction/*'  and  punishment  for 
violation  of  injunctions,*^  and  also  prosecutions  for  felony  committed  in  pursu- 
ance of  conspiracy.*- 

§  1.  Civil  liahilitij.*^ — Generally  stated*  a  conspiracy  results  from  any  agree- 
ment of  two  or  more  persons  to  do  an  unlawful  act  or  accomplish  an  unlawful  pur- 
pose by  any  means,  or  to  do  a  lawful  act  or  accomplish  a  lawful  purpose  by  unlawful 
means.**  Either  the  act  conspired  or  the  manner  of  its  doing  must  be  unlawful.*^ 
Such  a  conspiracy  is  actionable  if  injury  is  committed  pursuant  to  it,*®  and  it  is  not 
essential  that  the  means  emploj^ed  or  that  the  act  to  be  done  should  be  criminal,*^ 
but  the  fact  that  it  is  criminal  is  immaterial.*^  Acts  that  may  be  innocent  when 
done  by  an  individual  without  co-operation  may  become  unlawful  when  performed 
by  agreement.*^  A  voluntary  combination  for  the  purpose  of  contracting  or  refrain- 
ing therefrom,  irrespective  of  motive,  is  unlawful,^*'  but  the  creation  by  coercion  of 
an  involuntary  combination,  the  effect  of  which  is  to  abridge  the  right  to  contract 
or  refrain  therefrom,  to  the  detriment  of  another,  is  unlawful. ^^  The  deprivation 
of  property  rights  in  pursuance  of  an  unlawful  agreement  made  with  intent  to  de- 
fraud constitutes  an  actionable  conspiracy.^-  Agreements  having  for  their  object 
the  breach  of  a  contract,'^^  to  defraud  creditors,^*  or  others,^"  are  unlawful.'     But  or- 


37.     See    Contracts,    ' 

Z.    L.    2125;    Parties,    S 
topics. 


C.    L.    761;    Torts,    8| 
C.    L.    1236,    and    like  ! 

1010. 


38.     See    Criminal    Law,    7    C.    L. 
3».     See  Damages,   7   C.   L.   1029. 

40.  See  Injunction,   8  C.  L.   279. 

41.  See    Contempt,    7    C.    L.    746. 

42.  See  Criminal  Law,  7  C.  L.  1010,  as  to 
liability  of  principal's  and  accessories;  In- 
dictment and  prosecution,  8  C.  L.  189,  as  to 
acts  and  declarations  of  coconspirators;  and 
titles  of  particular  crimes  as  to  what  con- 
stitutes participation   therein. 

43.  See  7  C.  L.  681. 

44.  V^'hite  V.  White  [Wis.]  Ill  N.  W. 
1116;  Murray  v.  Joseph,  146  F.  260. 

45.  Jetton-Dekle  Lumber  Co.  v.  Mather 
[Fla.]  43  So.  590.  Members  of  a  fraternal 
order  confederating  for  purpose  of  expelling 
a  member  for  "unbecoming"  and  "improper" 
conduct  within  the  meaning  of  the  constiut- 
tion  and  by-laws  of  the  order,  held  not  liable 
for  conspiracy.  Moon  v.  Flack  [N.  H.]  65  A. 
829. 

46.  E'xchange  Bk.  v.  Moss  [C.  C.  A.]  149 
F.  340;  White  v.  White  [Wis.]  Ill  N.  W. 
inc.  Proceedings  by  trustee  in  bankruptcy 
to  recover  value  of  money  and  property 
transferred  in  fraud  of  creditors  in  pur- 
suance of  agreement  between  bankrupt  and 
another.  Murray  v.  Joseph,  146  F.  260.  May 
recover  whether  transfer  before  or  after 
bankruptcy  occurs.  Murray  v.  Joseph,  146 
F.  260.  The  gist  of  an  action  to  recover 
compensation  is  not  the  conspiracy  charged 
but  the  damages  resulting  from  the  tort. 
White  V.  White  [Wis.]  Ill  N.  W.  1116;  Wye- 
man  V.  Deady,  79  Conn.  414,  65  A.  129;  James 
V.  Evans  [C.  C.  A.]  149  F.  136;  Woodruff  v. 
Hughes,  Ga.  App.  58  S.  E.  551.  Yet  the  con- 
spiracy may  be  pleaded  and  proved  in  aggra- 
vation of  the  wrong  complained  of  for  the 
purpose  of  enabling  a  recovery  against  all 
the  conspirators  as  joint  tortfeasors.  Wj-e- 
man  v.  Deady,  79  Conn.  414,  65  A.  129;  Wood- 
ruff  V.    Hughes    [Ga.    App.]    58    S.    E.    551. 

47.  Malicious    separation    of    husband    and 


wife.  White  v.  White  [Wis.]  Ill  N.  W.  1116. 
Transfer  of  property  in  fraud  of  creditors. 
Murray  v.  Joseph,  146  F.  260.  If  done  before 
the  bankruptcy  occurs  it  is  an  illegal  act, 
or  if  after  bankruptcy,  and  is  knowingly" 
and  intentionally  done,  it  is  botli  an  illegal 
and  criminal  act  under  the  bankruptcv  law. 
Id. 

48.  Murray  v.  Joseph,  146  F.  260;  New 
York  Cent.  Iron  Works  Co.  v.  Brennan,  105 
X.  Y.  S.  865.  Motion  to  dissolve  injunction, 
denied.  New  York  Cent.  Iron  Works  v.  Bren- 
nan, 105  N.  Y.  S.  865.  Carrying  out  of  con- 
spiracy to  destroy  or  injure  business  of  a 
manufacturing  corporation,  lawfully  con- 
ducted, will  be  enjoined,  thougla  such  acts 
may  be  criminally  prosecuted.  Id.  On  ap- 
plication for  preliminary  injunction  to  re- 
strain striking  employes  and  labor  unions 
from  interfering  with  complainant's  busi- 
ness, evidence  of  wrongful  acts  sufficient  to 
satisfy  court  that  the  allegations  of  the 
complaint  are  true  answers  requirements. 
Id. 

49.  Pickett  v.  Walsh,  192  Mass.  572,  78  N. 
E.  753.  Conduct  of  pickets  may  amount 
to  coercion  and  intimidation,  although  no 
act  is  done  that  would  be  unlawful  if  done  by 
a  single  person,  where  the  concerted,  per- 
sistent harrassing  of  workmen  amounting 
to  a  threat  produces  fear.  Allis-Chalmers 
Co.  V.  Iron  Molders'  Union  No.  125,  150  F. 
155. 

50.  Booth  v.  Burgess   [N.  J.  Eq.]   65  A.  226. 

51.  Booth  V.  Burgess  [N.  J.  Eq.]  65  A. 
226.  Injunction  granted  restraining  officers 
of  labor  unions  from  coercing  employes  of 
boss  carpenters  to  strike,  the  object  being 
the  boycott  of  a  manufacturer  of  "unfair" 
goods.  Id.  The  creation  by  coercion  of  an 
involuntary  combination  among  employes,  to 
effect  a  boycott,  does  not  constitute  the  per- 
sons  in    the   combination   conspirators.     Id. 

52.  Murray  v.  Joseph,  146  F.  260;  Ex- 
change Bk.   v.  Moss    [C.   C.  A.]    149   F.   340. 

53.  Malicious  alienation  of  affection, 
causing  husband   to  desert.     White   v.   White 
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ganization  and  co-operation  for  legitimate  and  lawful  purposes  is  not  unlawful/'® 
and  combinations  having  as  a  purpose  the  promotion  of  economic  means  of  protection 
and  legitimate  competition  may  be  lawful/'  although  having  the  apparent  effect  of 
injuring  or  destroA-ing  the  interests  of  others.^^  However,  an  agreement  the  object 
of  which  is  to  injure  another  in  his  ,emplo_yment,  through  malice  ^^  or  by  any  otlier 
means,  whether  direct  ^'^  or  indirect,®^  is  unlawful ;  and  this  rule  embraces  the  main- 
tenance of  pickets  for  the  purpose  of  threatening,  intimidating,  and  using  personal 
violence  to  coerce/^  although  the  employment  of  pickets  who  use  peaceable  persua- 
sion and  do  no  acts  of  violence  is  not  unlawful."^  A  combination  formed  for  the 
purpose  of  driving  a  competitor  oiflt  of  business  by  suppressing  competition  by  the 
destruction  of   lawful   business,°*   restraining   trade  "^   or   business,''*^   is   unlawful, 


[Wis.]  Ill  N.  W.  1116.  Complaint  is  not  de- 
murrable for  insufficiency  which  states  a 
criminal  conspiracy  under  Wis.  St.  1898, 
§  4466a,  and  alleging,  also,  consummation  of 
purpose,  damage,  and  stating  generally 
means  employed,  although  sucli  complaint 
partially  or  in  toto  may  be  subject  to  motion 
to  make  more  definite  and  certain.  Id.  As 
to  conspiracy,  every  essential  of  §  4466a,  St. 
1898,  need  not  be  satisfied,  the  essentials  of 
common-law  conspiracy  answering  all  re- 
quirements.    Id. 

54.  Murray  v.   Joseph,   146   F.    260. 

55.  James  v.  Evans  [C.  C.  A.]  149  F.  136. 
Money  swindled  by  pretended  foot  races. 
Exchange  Bk.  v.  Moss  [C.  C.  A.]  149  F.  340. 
Held,  not  the  duty  of  the  trial  court  to  re- 
form a  requested  instruction  and  to  cut  out 
such  parts  as  render  it  improper  as  a  whole. 
Id. 

56.  Xew  York  Cent.  Iron  Works  Co.  v. 
Brennan,  105  N.  Y.  S.  865;  Allis-Chalmers 
Co.  V.  Iron  Molders'  Union  No.  125,  150  F. 
155.  Refusal  to  work,  and  peaceable  strike 
by  union  laborers  in  order  to  secure  all  the 
labor  for  themselves,  is  not  violation  of  Fla. 
Laws  1893,  c.  4144,  p.  69,  prohibiting  wrong- 
ful combinations  against  workmen.  Jetton- 
Dekle  Lumber  Co.  v.  Mather  [Fla.]  43  So. 
590.  Injunction  denied.  Id.  The  English 
common  law,  including  statutes  engrafted 
into  it,  as  to  criminal  conspiracy,  is  not  so 
consonant  with  the  spirit  of  our  government 
as  to  control  the  discretion  exercisable  in 
granting  or  refusing  injunctions  against  la- 
borers who   refuse   to   work.     Id. 

57.  Allis-Chalmers  Co.  v.  Iron  Molders' 
Union  Xo.  125,  150  F.  155.  Combinations  be- 
tween bricklayers'  and  masons'  unions  to 
conapete  for  the  additional  work  of  pointing 
buildings  they  construct  is  lawful,  though  it 
may  interfere  with  tlie  business  of  regular 
pointers.  Pickett  v.  Walsh,  192  Mass.  572,  78 
N.  E.  753.  But  organized  laborers'  right  of 
coercion  is  limited  to  strikes  on  persons 
with  whom  the  organization  has  a  trade  dis- 
pute. Id.  Association  of  retail  dealers  may 
combine  and  agree  among  tiiemselves  not 
to  purchase  from  wholesalers  and  jobbers 
selling  to  catalogue  or  mail  order  houses, 
and  to  inform  each  otli&r  what  wholesalers 
and  jobbers  sell  to  such  houses.  Montgom- 
ery Ward  &  Co.  v.  Soutli  Dakota  Retail  Mer- 
chants' Ass'n,  150  F.  413.  Interference  with 
one's  right  to  buy  goods  by  persuasion  or 
peaceable  means  exerted  against  sellers  does 
not  constitute  unfair  competition,  intimida- 
tion, or  coercion.     Id. 

58.  Contempt  proceedings  against  labor 
union  for  violating  Injunction  against  induc- 


ing or  directing  strike  to  injure  business. 
Allis-Chalmers  Co.  v.  Iron  Molders'  Union 
No.  125,  150  F.  155.  Combination  among  re- 
tailers to  compete  with  "mail  order"  houses. 
Montgomery  Ward  &  Co.  v.  South  Dakota 
Retail  Merchants',  etc.,  Ass'n,  150  F.  413.  In- 
junction  denied.     Id. 

59.  Allis-Clialmers  Co.  v.  Iron  Molders' 
Union  No.  125.  150  F.  155.  The  constant 
maintenance  of  pickets  by  strikers  after  re- 
peated acts  of  violence,  the  use  of  abusive 
epithets,  and  the  creation  of  an  unfriendly 
atmosphere  surrounding  workmen  by  such 
pickets,  constitutes  a  conspiracy  for  the  pur- 
pose of  willfully  or  maliciously  injuring  tlie 
business  of  the  employer,  witliin  the  meaning 
of  Rev.  St.  Wis.  1898,  §  4466a,  which  makes 
such  a  conspiracy  a  criminal  offense,  and  is 
a  violation  of  an  injunction  against  such 
conspiracy.     Id. 

60.  New  York  Cent.  Iron  Works  Co.  v. 
Brennan,  105  N.  Y.  S.  865.  Where  defendants 
participated  in  a  plan  to  induce  employes 
to  leave  their  employment,  assisted  in  main- 
taining an  unlawful  picketing  system,  etc., 
in  violation  of  an  injunction  order,  injury 
to  the  employers  will  be  presumed.  Flan- 
nery  v.  People,  225  111.  62,  80  N.  E.  60.  Or 
proceedings  for  contempt  for  violating  in- 
junction.    Id. 

61.  Conspiracy  to  procure  plaintiff's  dis- 
charge by  threatening  and  intimidating  his 
employers.  Wyeman  v.  Deady,  79  Conn.  414, 
65   A.    129. 

62.  Pope  Motor  Car  Co.  v.  Keegan,  150  F. 
148;  contempt  proceedings  for  violating  in- 
junction. Allis-Chalmers  Co.  v.  Iron  Mold- 
ers' Union  No.  125.  150  F.  155;  Pope  ^Motor  Car 
Co.  V.  Keegan,  150  F.  148.  Interference  by 
threats,  intimidation,  or  coercion  to  compel 
concessions,  or,  as  an  alternative,  the  de- 
struction of  business,  enjoined.  New  York 
(^ent.  lion  ^\"ork.s  Co.  v.  Brennan,  105  N.  Y. 
S.   865. 

63.  Injunction  denied.  Pope  Motor  Car 
Co.  V.  Keegan,  150  F.  148.  Modification  of 
blanket  injunction  against  striking  membci-s 
of  labor  union  that  permitted  the  union 
peaceably  to  enforce  its  rules  against  mem- 
bers, even  to  expulsion  of  those  working  for 
employers  of  nonunion  labor,  affirmed.  Jet- 
ton-Dekle  Lumber  Co.  v.  Mather  [Fla.]  43  So. 
590. 

64.  A  voluntary  association  comprising 
numerous  firms  and  corporations  doing  busi- 
ness over  extended  territory,  having  organ- 
ized a  subsidiary  organization  for  purpose  of 
competition,  the  duty  of  whose  agents  was 
to    follow    salesmen    of    competitors,    harass, 
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regardless  of  its  form,"'  and  although  the  acts,  if  done  by  an  individual  without  co- 
operation, might  be  legal. *^^  Each  party  to  the  combination  is  liable,  irrespective 
of  the  degree  of  his  activity  in  effecting  the  unlawful  purpose.®^  A  verdict  will  lie 
against  any  one  or  more  of  the  defendants,'^  without  proof  of  a  conspiracy  among 
them  all  where  the  tort  would  be  actionable  if  committed  by  one  alone, '^^  since  in 
such  case  the  allegation  of  conspiracy  is  surplusage  except  as  to  the  rules  of  ad- 
mission of  evidence,  making  admissions  and  statements  of  one  of  the  conspirators 
binding  on  the  rest,'^  and  the  discharge  of  one  or  more  defendants  does  not  neces- 
sarily discharge  all.''^  A  complaint  is  not  demurrable  for  misjoinder  of  causes  of 
action  unless  two  or  more  causes  of  action  are  pleading  which  are  not  joinable.'* 
If  malice  is  not  essential  to  a  sufficient  statement  of  the  cause  of  action,  averment 
and  proof  of  other  malice  than  that  which  the  law  implies  from  the  unlawful  act 
proved  is  not  required.'^  The  allegation  of  conspiracy  is  not  essential  in  an  action 
against  two  or  more  defendants  jointly  for  procuring  plaintiff's  discharge  by  threats 
and  intimidation."'^  Presumptions  and  burden  of  proof,'^  admissibility  '*  and  suf- 
ficiency of  evidence,  is  considered  in  the  note.'" 

§  2.     Criminal  liahiliiy.^^ — A  conspiracy  is  formed  when  two  or  more  persons 
in  any  manner,  or  through  any  contrivance,  positively  or  tacitly  come  to  a  mutual 


intimidate,  etc.,  enjoined.  Spaulding  v. 
Evenson,  149  F.  913.  Association  liable  for 
acts  of  snch  branch  association  to  same  ex- 
tent as  if  acts  liad  been  done  by  entire  mem- 
bership. Id.  Unnecessary  to  make  all  mem- 
bers parties  to  bill  for  injunction  where  rep- 
resentative committee  or  regularly  consti- 
tuted   officers   are    sued.     Id. 

05.  Booth  V.  Burg-ess  [N.  J.  Eq.]  65  A.  226. 
Officers  of  labor  union  enjoined  from  direct- 
ing or  inducing  by  threats,  etc.,  the  em- 
ployes of  boss  carpenters  to  strike  against 
their  will  for  purpose  of  creating  boycott  of 
"unfair"  goods  of  inanufacturer  declaring  for 
"open  shop."     Id. 

ee.  American  Freehold  Land  Mortg.  Co.  v. 
Brown    [Tex.  Civ.   App.]    101   S.  TV^.   S56. 

67.  Action  for  conspiracy  to  weaken  and 
destroy  business  by  false  and  malicious  state- 
ments. American  Freehold  Land  Mortgage 
Co.  V.  Brown  [Tex.  Civ.  App.]  101  S.  T\'.  856. 
Omission  to  define  malice,  held  not  fatal  to 
charge.  Id.  Instruction  refused  tending  to 
lead  jury  to  believe  they  could  find  for 
plaintiff  whether  or  not  statements  were 
falsely,  fraudulently  and  maliciously  made 
for  purpose  of  breaking  plaintiffs'  business 
up.  Id.  Ofllcers  of  labor  union  having  cre- 
ated by  coercion  an  involuntary  combination 
among  employes  of  boss  carpenters,  to  pre- 
vent the  use  by  employers  of  "unfair"  goods, 
in  order  to  effect  a  boycott  of  manufacturer 
declaring  for  "open  shop,"  were  enjoinable 
from  directing  or  inducing  employes  to 
effect  a  boycott  of  manufacturer  declaring 
for  "open  shop,"  were  enjoinable  from  direct- 
ing or  inducing  einployes  to  strike.  Booth  v. 
Bargess  [N.  J.  Eq.]  65  A.  226.  Officers  of 
the  unions  were  not  justified  in  interfering 
with  market  of  manufacturer  by  coercing 
employes  of  boss  carpenters.  Id.  The  per- 
sons in  the  combination  are  not  conspirators. 
Id. 

68.  Pickett  v.  TS'alsh,  192  Mass.  572,  78  N. 
E.  753;  Allis-Chalmers  Co.  v.  Iron  Molders' 
Union  No.  125,  150  F.  155. 

en.     White  v.   White    [Wis.]    Ill  N.   W.   116. 
70.     James  v.   Evans    [C.   C.   A.]    149  F.    136. 


71.  Conspiracy  to  cheat  and  defraud  of 
property.  James  v.  Evans  [C.  O.  A.]  149  F. 
136.  Verdict  against  one  of  two  defendants, 
construed    in    favor   of   other.     Id. 

72.  State  v.  Caine  [Iowa]  111  N.  W.  4  43; 
State  V.  Crofford,  133  Iowa,  47S,  110  N.  "W. 
921;  Hutchinson  v.  State,  8  Ohio  C.  C.  (X.  S.) 
313. 

73.  James  v.   Evans    [C.  C.   A.]    149   P.   136. 

74.  TV^hite  v.  ^Vhite   [Wis.]   Ill  N.  W.  1116. 

75.  Wyeman  v.  Deady,  79  Conn.  414,  65  A. 
129.  In  action  for  damages  for  procuring 
plaintiff"s  discharge  by  threats  and  intimi- 
dation, it  is  not  necessary  to  aver  or  prove 
malice.  Id.  Though  it  may  be  pleaded  and 
proved  as  an  allegation  of  fact  in  aggrava- 
tion of  the  injury  complained  of.     Id. 

76.  Wyeman  v.  Deady,  79  Conn.  414,  65  A. 
129. 

77.  Plaintiff  has  the  burden  of  proof  (Mur- 
ray v.  Joseph,  146  F.  260),  and  must  estab- 
lish his  claim  by  a  preponderance  of  evidence 
(Id.). 

78.  Evidence  of  similar  acts  and  declara- 
tions made  under  similar  circumstances  ad- 
mitted to  show  guilty  intent  and  motive,  in 
action  to  recover  money  obtained  by  con- 
spiracy to  swindle.  Exchange  Bk.  v.  Moss 
[C.   C.   A.]    149    F.    340. 

79.  Evidence  insufficient  to  show  that  the 
vendor  and  the  agent  negotiating  sale  of 
land  to  corporation  were  parties  to  a  con- 
spiracy to  defraud  the  corporation  by  sell- 
ing the  land  to  it  at  a  price  in  excess  of  that 
at  which  it  was  purchased.  South  Missouri 
Pine  Lumber  Co.  v.  Crommer,  202  Mo.  504, 
101  S.  W.  22.  Proof  that  defendants  were 
joint  tortfeasors  in  performing  the  acts 
charged  is  sufficient  proof  of  the  conspiracy. 
Wyeman  v.  Deady,  79  Conn.  414,  65  A.  129. 
"A  labor  union  and  its  walking  delegate, 
who  procured  plaintiff's  discharge  from  em- 
ployment by  means  of  threats  made  to  plaint- 
iff's employers,  with  the  knowledge,  approval 
and  authority  of  the  union,  were  liable  for 
plaintiff's  discharge  as  joint  tortfeasors." 
Id. 

SO.     See   7   C.   L.    685. 
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understanding  to  acconiplisli  by  thoir  united  action  a  crime  or  unlawful  purpose,*^ 
or  a  lawful  purpose  by  criminal  means. ^-  In  the  absence  of  statute,  an  overt  act 
is  not  necessary  to  constitute  the  offense.*^  Conspiracies  to  embezzle  funds,**  to  ob- 
tain money  by  false  pretenses,*^  to  burn  a  building,**^  to  produce  abortion,®^  and,  in 
some  states,  to  break  and  enter  a  jail  for  purpose  of  lynching,^*  or  to  commit  election 
frauds,*"  are  indictable  offenses.  Section  5440  of  the  Eevised  Federal  Statutes  covers 
all  conspiracies  to  commit  any  offense  against  the  United  States.''^  Under  it  con- 
victions for  conspiracy  may  be  had  if  in  addition  to  the  agreement  any  of  the  parties 
do  any  act  to  effect  its  object,"^  such  act,  though  done  by  one  of  the  conspirators, 


81.  United  States  v.  Cole.  153  F.  801; 
United   States  v.    Richards,   149   F.    443. 

S2.  United  States  v.  Greene,  146  F.  803. 
The  essence  of  the  offense  is  the  unlawful 
combination.     Id. 

83.  At  common  law  the  conspiracy  was 
ripe  when  the  secret  agreement  had  been 
reached  by  and  among  the  conspirators.  Ex 
parte  Black,  147  F.  832.  As  agreement  by 
several  to  a  common  design  embraced  the 
probability  of  success,  and  consequent  injury 
to  society,  the  mere  unlawful  agreement  was 
indictable  at  common  law,  and  is  indictable 
In  many,  if  not  all,  of  the  states.  United 
States   V.    Greene,    146    F.    803. 

84.  Imboden  v.  People  [Colo.]  90  P.  608. 
Instruction  not  objectionable  as  misleading 
jury  to  believe  prosecution  to  be  for  substan- 
tive offense,  and  not  conspiracy  to  commit 
same.  Id.  The  jury  being  specifically 
charged  that  defendants  were  being  tried 
for  the  offense  as  charged,  an  instruction 
was  not  prejudicial  that  contained  the  con- 
spiracy statute  providing  that  if  two  or 
more  persons  conspire  to  do  or  "to  aid"  in 
the  doing  of  a  wrongful  act  each  shall  be 
guilty,  etc.,  on  the  ground  that  defendants 
were  not  charged  with  "aiding"  but  with 
"doing"  the  unlawful  act.  Id.  "Where  the 
offense  is  defined  in  the  instruction,  and  tlie 
jury  charged  if  defendant  did  unlawfully 
and  feloniously  agree  and  co-operate  to  do 
the  act  alleged,  etc.,  and  are  told  that  the 
design  and  purpose  formed  must  have  been 
the  commission  of  the  offense  mentioned  in 
the  indictment,  an  Instruction  that  the  com- 
mon design  and  unlawful  purpose  by  two  or 
more  persons  is  the  essence  of  the  cliarge 
of  conspiracy  is  not  prejudicial  which  fails 
to  define  with  certainty  the  meaning  of  "com- 
Tnon  design."     Id. 

8~>.  Indictment  sufficient.  Imboden  v. 
People  [Colo.]  90  P.  608.  Instruction  not 
objectionable,  as  misleading  jury  to  believe 
defendant  on  trial  for  substantive  crime, 
and  not  conspiracy  to  commit  same.     Id. 

S«.  Hutchinson  v.  State,  8  Ohio  C.  C.  (N. 
S.)    313. 

87.  Prosecution  for  murder  resulting  from 
abortion  in  pursuance  of  a  conspiracy.  State 
V.  Crofford,  133  Iowa,  478,  110  N.  W.  921. 
Female  upon  wliom  abortion  is  attempted 
may  conspire  witli  others  to  commit  it.  Id. 
Letter  from  third  person  to  decedent  bearing- 
date  prior  to  formation  of  conspiracy,  though 
in  fact  written  subsequent  to  it,  held  admis- 
sible.    Id. 

88.  N.  C.  Revisal  1905,  §  3698.  State  v. 
Lewis,  142  N.  C.  626,  55  S.  E.  600.  Indictment 
not  defective  for  omitting  to  nan)o  "others" 
In  conspiracy.     Id. 

But  flip  I.viwlituji'  *>{  a  oltlzen  of  the  United 


States,  in  pursuance  of  a  conspiracy  between 
other  citizens,  to  which  a  state  is  not  a  party, 
is  not  a  violation  of  any  riglit,  privilege  or 
immunity  secured  under  the  Federal  consti- 
tution or  laws,  or  a  violation  of  any  Federal 
law  prescribing  punishment  for  same.  United 
States  V.  Powell,  151  F.  648.  Rev.  Fed.  St. 
§5  5508  and  5509,  held  not  applicable  Id. 
Demurrers    to    indictment   sustained.     Id. 

89.  Fraudulently  assessing  and  placing 
voters  on  assessor's  list.  Commonwealth  v 
Valverdi  [Pa.]  66  A.  877.  That  an  election 
clerk  with  full  knowledge  of  election  frauds 
signed  the  returns  without  objection,  suf- 
ficiently sliows  participation  in  the  conspir- 
acy. Commonwealth  v.  Williams,  31  Pa. 
Super.    Ct.    372. 

90.  Van  Gesner  v.  U.  S.  [C.  C.  A.]  153  F. 
46.  An  indictment  merely  alleging  a  viola- 
tion of  the  interstate  commerce  act,  as 
amended  by  the  Elkins  Act,  abolishing  im- 
prisonment as  a  punishment  for  offenses 
committed  against  the  interstate  commerce 
act.  in  giving  and  receiving  rebates,  is  not 
sustainable  under  §  5440  as  alleging  a  con- 
spiracy, etc.,  punishable  by  imprisonment. 
United  States  v.  New  York,  etc..  C.  R.  Co., 
146  F.  298.  Demurrer  sustained.  Id.  The 
offense  defined  by  §  5440  is  a  continuing  one 
so  long  as  it  is  in  process  of  execution,  as 
shown  by  overt  acts  in  pursuance  thereof. 
United  States  v.  Brace,  149  F.  874.  Prose- 
cutions being  limited  to  one  conspiracy,  ir- 
respective of  the  number  of  overt  acts  com- 
mitted in  pursuance  of  it.  Id.  But  under 
Rev.  Fed.  St.  §  5480  (U.  S.  Comp.  St.  1901), 
relating  to  use  of  mails  for  fraudulent  pur- 
poses, each  overt  act  of  mailing  a  letter  or 
withdrawing  a  letter  warrants  a  charge  of 
conspiracy  to  commit  such  offense,  and  an 
indictment  therefor  will  not  bar  a  subsequent 
indictment  for  another  conspiracy  of  the 
same  person  to  commit  anotlaer  and  addi- 
tional offense,  though  of  the  saine  kind. 
Francis   v.   U.    S.    [C.   C.   A.]    152    F.    155. 

91.  United  States  v.  MacAndrews  &  Forbes 
Co.,  149  F.  823;  Van  Gesner  v.  U.  S.  [C.  C.  A.] 
153  F.  46;  United  States  v.  Greene,  146  F. 
803;  United  States  v.  Cole,  153  F.  801;  United 
State  V.  New  York  Cent.  &  H.  R.  R.  Co., 
146  F.  298.  The  act  must  be  a  "subsequent 
Independent  act  following  a  complete  agrec- 
m<nt  of  conspiracy,  and  done  prior  to  con- 
summation, to  carry  into  effect  the  object  of 
the  original  combination.  United  States  .v. 
Richards,  149  F.  443.  The  policy  of  the  stat- 
ute is  not  to  introduce  a  new  element  into 
the  crime,  but  to  allow  a  period  of  grace,  an 
opportunity  for  repentance,  after  the  plot  has 
been  perfected,  and  before  any  decisive  act 
has  been  done  in  furtherance  of  it.  Ex  parte 
Black,    147    F.    832.     But    when    anylliing    is 
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completing  the  offense  as  to  all,  and  making  each  amenable  to  the  law,°-  but  only  to 
the  extent  that  they  are  the  natural  and  probable  outcome  of  the  unlawful  agree- 
ment.^" Conspiracies  to  use  tbe  mail  for  fraudulent  purposes/*  to  hold  in  condition 
of  peonage,^^  to  injure  one  in  his  trade  or  occupation,^^  and  to  create  a  monopoly, 
in  restraint  of  interstate  commerce,"^  whether  partial  or  total,"^  are  indictal)le. 
Agreements  by  which  the  title  acquired  by  an  entryman  under  the  Stone  and  Timber 
Act  inures  to  the  benefit  of  another  in  whole  or  in  part  is  in  violation  of  that  act, 
and  an  indictable  offense,^"  as  are  agreements  to  defraud  the  United  States  in  respect 
to  homestead  ^  and  timber  culture  entries,-  or  other  public  lands.^  A  conspiracy  once 
established,  each  conspirator  becomes  responsible  for  means  used  and  acts  done  by 
any  conspirator  in  accomplishing  the  purpose  of  the  conspiracy,*  though  absent  at 
the  time,^  but  only  to  the  extent  that  they  are  within  the  contemplation  of  the  con- 
spiracy, or  are  the  natural  and  probable  outcome  thereof.®  When  the  concurrent 
action  of  two  or  more  persons  is  necessary  to  perpetrate  a  crime,  liability  for  its 
commission  can  not  be  increased  by  charging  a  conspiracy  to  commit,  the  conspiracy 
and  substantive  offense  being  identical.^     A  corporation  is  amenable  to  punishment 


done  by  one  of  the  conspirators  to  effect  its 
object  it  is  regarded  by  law  as  such  an  ag-- 
gravation  of  the  conspiracy  that  there  is  no 
longer  a  place  for  repentance,  and  in  *he  pen- 
alties of  the  statutes  attach.  United  States 
V.   Greene,   146   F.   803. 

92.  United  States  v.  Richards,  149  F.  443. 
In  contemplation  off  law  the  act  of  one  is  the 
act  of  all,  and  each  is  responsible  for  any 
act  of  his  associate,  or  associates,  done  to 
effect  the  object  of  the  crime.  United  States 
V.  Greene,  146  F.  803.  The  overt  act  need 
not  be  that  of  an  alleged  conspirator  actually 
on  trial,  but,  the  conspiracy  being  estab- 
lislied,  the  acts  of  either  one  or  more  or  all 
the  persons  indicted  may  be  considered  to 
ascertain  if  any  act  was  done  to  effect  the 
object    of    the   conspiracy.     Id. 

93.  State  V.  Keleher,  74  Kan.  631.  87  P.  738. 

94.  Violation  of  Rev.  St.  §§  5480  (U.  S. 
Comp.  St.  1901).  Francis  v.  U.  S.  [C.  C.  A.] 
152  F.  155.  Each  overt  act  of  mailing  a 
letter  pursuant  to  a  scheme  to  defraud,  or 
withdrawing  a  letter  from  the  postoffice, 
warrants  a  charge  of  conspiracy  to  commit 
such  offense,  and  an  indictment  therefor  will 
not  bar  a  subsequent  indictment  for  anotlier 
conspiracy  to  tlie  same  person  to  commit 
another  and  additional  offense,  though  of  the 
same    kind.     Id. 

95.  United   States   v.   Cole,    153    F.    801. 

96.  Instructions  as  to  elements  of  offense 
of  conspiracy  to  injure  persons  not  mem- 
bers of  a  certain  trade  union,  approved. 
Johnson  v.  People,  124  111.  App.  213.  Evi- 
dence held  insufficient  to  show  conspiracy  of 
members  of  executive  committee  of  trade 
union  to  injure  persons  not  members  of  such 
union.     Id. 

97.  In  violation  of  anti-trust  law,  §  2,  Act 
of  July,  1890,  c.  647  (26  Stat.  209,  U.  S. 
Comp.  St.  1901,  p.  3200).  United  States  v. 
MacAndrews    &    Forbes    Co.,    149    F.    823. 

9S.  Monopoly  of  larger  portion  of  licorice 
paste  consumed  in  the  United  States.  United 
States  V.  MacAndrews  &  Forbes  Co.,  149  F. 
823.  Combinations  to  be  violative  of  this 
law,  as  in  restraint  of  interstate  commerce, 
need  not  totally  suppress  trade,  nor  com- 
pletely monopolize,  but  is  sufficient  if  its 
necessary  operation  tends  to  restrain  and  to 


deprive  the  public  of  the  advantage  flowing 
from  free  competition.  United  States  v.  Mac- 
Andrews   &   Forbes   Co.,    149   F.    823. 

99.  Subornation  of  perjury  to  acquire. 
Van  Gesner  v.  U.  S.    [C.  C.  A.]    153  F.  46. 

1.  Stearns  v.  U.  S.  [C.  C.  A.]  152  F.  900. 
And  such  fraud  is  within  Rev.  Fed.  St. 
§  5440,  although  there  is  no  purpose  to  carry 
the  preliminary  entries  to  final  entry  and 
patent.     Id. 

2.  United    States    v.    Burkett,    150    F.    208. 

3.  Conspiracy  to  defraud  by  obtaining,  in 
violation  of  law  respecting  sale,  title  to 
public  land  by  false  applications  for  pur- 
chase.    United  States  v.   Brace,   149   F.   874. 

4.  Trial  for  murder  committed  by  alleged 
coconspirator.  State  v.  Keleher,  74  Kan.  631. 
87  P.  738.  One  joining  a  conspiracy  after  its 
inception  and  before  its  consummation, 
adopts  and  thereby  becomes  liable  for  {he 
acts  of  his  associates.  State  v.  Crofford,  133 
Iowa,  478,  110  N.  W.  921.  Trial  for  murder 
due  to  abortion  performed  in  pursuance  of 
alleged  conspiracy.  Id.  Where  there  is  a 
conspiracy  to  commit  robbery,  the  knowledge 
of  one  conspirator  that  the  person  robbed 
had  the  money  on  his  person  would  be  im- 
puted to  the  other  conspirators.  People  v. 
Stokes   [Cal.  App.]    89  P.   997. 

.-.  State  V.  Keleher,  74  Kan.  631,  87  P. 
738;  State  v.  Crofford,  133  Iowa,  478,  110 
N.    W.    921. 

6.  State  V.  Keleher,  74  Kan.  631,  87  P.  738. 
Conspiracy  to  steal  money  from  barn  where 
it  was  supposed  to  be  liidden  is  not  such  a 
conspiracy  as  would  naturally  and  probably 
result  in  the  murder  of  the  owner  of  the 
money  at  a  place  remote  from  barn,  and 
under  circumstances  in  no  way  connected 
with  obtaining  money  from  barn.  Id.  In 
the  absence  of  evidence  showing  any  con- 
nection between  the  conspiracy  and  the  mur- 
der, except  tliat  the  murder  was  for  the 
purpose,  on  tlie  part  of  the  slayer,  to  obtain 
tlie  money,  it  was  error  to  instruct  jury  that 
they  might  find  the  absent  conspirator,  on 
trial  for  the  murder,  guilty  as  charged,  if 
they  found  that  the  murder  was  the  natural 
and  probable  outcome  of  the  conspiracy. 
Id. 

7.  United   States  v.   New  York  Cent.   &  H. 
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for  complicity  in  a  criminal  conspiracy,^  and  a  corporation  and  its  officer  or  agent 
are  not  one  person  in  law  and  may  conspire  togetlier.^ 

Limitations  run  from  the  last  overt  act."  Where  a  conspiracy  is  formed  and 
an  overt  act  committed  at  a  time  outside  the  period  of  limitations,  to  sustain  a  ccm- 
viction  on  a  subsequent  act  within  such  period  the  existence  of  the  conspiracy  and 
the  conscious  participation  of  accused  therein  within  such  period  must  appear.^^ 

Indictment.^- — In  North  Carolina  an  indictment  charging  a  conspiracy 
may  be  found  in  a  county  adjoining  the  one  where  the  crime  was  committed.^* 
Certainty  to  a  common  intent,  sufficient  to  identify  the  olfense  charged,  is  all  that 
is  required.^*  When  tlie  charge  is  of  a  conspiracy  to  commit  an  offense,  it  is  not 
required  that  the  offense  be  described  with  the  same  precision  as  would  be  required 
on  indictment  for  the  substantive  olfense.^^  A  description  of  the  offense  conspired 
to  be  committed,  in  the  language  of  the  creative  statute,  is  sufficient,^''  yet  an  omis- 
sion to  name  the  .offense  makes  imperative  the  allegation  of  facts  constituting  every 
element  necessary  to  establish  the  offense  as  fully  as  if  the  indictment  was  for  its 
perpetration."  The  indictment  may  charge  intent  to  injure  persons  of  a  specified 
class  without  naming  any  of  them.^®  The  offense  may  be  charged  in  different  forms 
to  meet  the  testimony,  and  it  is  not  objectionable  that  acts  constituting  parts  of  the 
same  offense  are  contained  in  several  counts.^^  An  averment  restricted  to  one  trans- 
action is  not  supported  by  proof  of  a  general  conspiracy.-**  The  charge  being  against 
several  persons,  a  finding  will  be  supported  if  the  guilt  of  at  least  two  is  shown,  as  it 
is  not  essential  to  establish  the  guilt  of  all  charged.-^  Acquittal  of  one  jointly 
charged  with  a  crime,  committable  by  one  person,  does  not  bar  proceedings  against 


R.  R.  Co.,  146  F.  298.  Hence,  an  indictment 
under  the  "Elkins  Act,"  Act.  Cong.  Feb.  19, 
1903,  c.  708  (32  Stat.  847,  U.  S.  Comp.  St.  Supp. 
1905,  p.  599),  abolishing-  imprisonment  for 
violations  of  acts  against  the  interstate  com- 
merce act,  that  merely  alleges  a  violation 
of  the  interstate  commerce  act,  by  the  giving 
and  receiving  of  rebates,  as  amended  by  the 
Elkins  Act,  is  demurrable.  Id.  Demurrer 
sustained.     Id. 

8.  United  States  v.  MacAndrews  &  Forbes 
Co.,  149  F.  823.  In  an  indictment  under  the 
anti-trust  law  of  July  2,  1890,  c.  647  (26  Stat. 
209,  U.  S.  Comp.  St.  1901,  p.  3200),  the  offenses 
tliereunder  being  made  misdemeanors,  all 
■who  aid  in  the  commission  may  be  charged 
as  principals,  and  a  corporation  and  its  of- 
ficers who  personally  participate  in  com- 
mitting the  same  may  be  joined  as  defend- 
ants, although  their  acts  may  have  been 
separate  and  not  done  at  the  same  time.     Id. 

9.  Standard  Oil  Co.  v.  State  [Tenn.]  100 
S.   "V\'.    705. 

10.  United  States  v.  Brace,   149  F.  874. 

11.  Ware  v.  U.  S.  [C.  C.  A.]  154  F.  577. 
Proof  of  his  participation  in  tlie  original 
conspiracy  is  competent  but  not  sufficient 
without  evidence  showing  continuance  of 
such  participation  to  a  time  within  tlie  stat- 
ute.    Id. 

12.  See   7   C.  L.    687. 

1.3.  Under  N.  C.  Revisal  1905,  §  3233,  held 
constitutional.  State  v.  Lewis,  142  N.  C.  626, 
55    S.    E.    600. 

14.  Van  Gesner  v.  U.  S.  [C.  C.  A.]  153  F. 
46. 

].■».  Indictment  charging  conspiracy  to 
defraud  the  United  States  by  subornation 
of  perjury  in  proceeding  to  acquire  public 
lands,  held  sufficient.  Van  Gesner  v.  U.  S. 
[C.   C.   A.]    153   F.   46. 


1«.  Imboden  v.  People  [Colo.]  90  P.  608. 
Under  Mills'  Ann.  St.  Colo.  §  1455,  an  in- 
dictment for  conspiracy  to  defraud  a  bank  of 
money  is  sufl!lcient  if  it  describes  same  with- 
out specifying  particular  coin  or  note.     Id. 

17.     Imboden  v.  People   [Colo.]   90  P.   608. 

IS.  Those  not  members  of  a  certain  trade 
union.      Jolinson   v.    People,    124    111.   App.    213. 

IS).  Indictment  charging,  in  one  count, 
confederation  to  injure  certain  persons  by  as- 
saulting them,  and,  in  another,  charging 
confederation  to  do  an  act  injurious  to  the 
public  police,  and  to  injure  the  property  of  a 
named  corporation  by  assaulting,  etc.,  per- 
sons employed  In  seeking  employment  from 
the  corporation,  held  not  duplicitous  under 
Code  of  Iowa,  prohibiting  charging  of  more 
than  one  offense  in  the  same  indictment. 
State  v.  Cain  [Iowa]  111  N.  "U'.  443.  Indict- 
ment, under  anti-trust  law,  charging  in  sepa- 
rate counts  a  combination  and  a  conspiracy 
in  restraint  of  interstate  commerce  and  an 
attempt  to  monopolize  a  portion  of  such  com- 
merce, all  based  on  the  same  transactions, 
held  not  bad  for  duplicity  as  to  either  count. 
United  States  v.  MacAndrews  &  Forbes  Co., 
149  F.  823.  Embezzlement  and  false  pre- 
tenses.    Imboden  v.  People  [Colo.]  90  P.  608. 

20.  Rabens  v.  U.  S.  [C.  C.  A.]  146  F.  978. 
On  indictment  for  conspiracy  to  rob  a  post- 
office  at  a  place  named,  evidence  showing  a 
general  conspiracy  to  rob  banks  and  every- 
thing else  "robable"  is  competent.  Id. 
Evidence  tended  to  show  general  conspiracy 
to  rob  but  there  was  no  evidence  connecting 
iccused  witii  conspiracy  to  rob  postofflce  at 
the  place  designated  in  the  indictment.  Id. 
Judgment  of  conviction  reversed.     Id. 

21.  Commonwealth  v.  Valverdi  [Pa.]  66  A. 
877,  afg.  Commonwealth  v.  Valverdi,  32  Pa. 
Super.  Ct.  241. 
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the  other,  although  the  crime  is  committed  pursuant  to  a  conspiracy  between  them.-- 
An  indictment  defective  in  that  it  omits  an  essential  element  pf  the  offense  cannot 
be  aided  by  the  statement  of  acts  to  effect  the  object  of  the  conspiracy,-^  although 
reference  may  be  had  to  such  statement  in  construing  terms  of  charge.-*  "Where 
it  is  essential  to  allege  an  overt  act.  the  allegation  must  be  of  an  act  subsequent  to 
and  independent  of  the  complete  agreement.-^  and  done  before  the  consummation 
of  the  conspiracy.-*'  although  it  is  unnecessary  to  set  forth  all  of  the  overt  acts  done 
or  necessary  to  be  done  to  render  the  object  effective.^'  It  is  not  necessary  to  allege 
that  perjury  was  willfully  committed  where  the  facts  alleged  necessarily  import 
willfulness,-*  to  aver  with  exact  accuracy  the  date  of  the  formation  of  the  conspir- 
acy -®  or  that  the  conspiracy  was  consummated  as  designed,^"  to  set  forth  the  means 
by  which  the  conspiracy  was  to  be  accomplished  where  its  object  in  itself  is  unlaw- 
ful ;  ^^  nor  to  set  out  the  names  of  all  parties  conspiring  in  an  indictment  charging  a 
part  only."-  An  indictment  containing  several  counts  is  sufficient  to  support  a  con- 
viction on  counts  charging  two  or  more  overt  acts,  provided  the  evidence  establishes 
the  commission  of  at  least  one  of  them.'^  Indictments  passed  on  are  collected  in 
the  note.^* 


22.  Prosecution  for  murder  resulting  from 
attempted  abortion,  in  pursuance  of  alleged 
,  .)n.spiracy.  State  v.  Crofford,  133  Iowa,  4TS 
IKi  X.  TV.  921. 

23.  Stearns  v.  U.  S.  [C.  C.  A.]  152  F.  900; 
Van  Gesner  v.  U.  S.   [C.  C.  A.]   153  F.   46. 

24.  To  ascertain  the  sense  in  which  terms 
are  used  in  charging  the  conspiracy  Stearns 
V.   U.  S.    [C.  C.  A.]    152  F.   900. 

25.  United  States  v.  Richards,  149  F.  443. 
Indictment  held  not  defective  for  uncertainty 
in  setting  out  overt  acts  performed  in  pursu- 
ance of  conspiracy  to  defraud  the  govern- 
ment of  title  to  lands  entered  under  timber 
culture  claims.  United  States  v.  Burkett, 
150   F.   208. 

26.  Overt  act  alleged  in  indictment  for 
conspiracy  to  defraud  in  respect  to  entries 
under  Timber  and  Stone  Act,  held  ineffective, 
where  it  occurred  after  consummation  of 
conspiracy.  Ex  parte  Black,  147  F.  832.  An 
act  appertaining  to  the  conspiracy  itself  is 
insufficient.     Id. 

27.  United  States  v.  Burkett,  150  F.  208. 
2S.     Not  fatal  error  for  indictment  to  omit 

to  use  word  "willfulness"  in  cliarging  com- 
mission of  offense  by  subornation  of  per- 
jury in  proceedings  to  acquire  public  lands, 
wliere  the  facts  alleged  necessarily  import 
willfulness.  Van  Gesner  v.  U.  S.  [C.  C.  A.] 
153  F.  46. 

29.  Indictment  under  §  5440,  Rev.  Fed.  St. 
Bradford  v.  U.  S.  [C.  C.  A.]  152  F.  617.  If 
the  date  is  alleged  it  need  lot  be  proved  as 
laid,  but  It  is  sufficient  if  tlie  conspiracy  is 
proved  to  have  existed  prior  to  the  commis- 
sion of  the  overt  act  charged,  and  tliat  it 
continued  to  exist  at  tliat  time.  Id.  An  in- 
dictment under  §§  1  or  2  of  the  anti-trust  law 
of  July  2,  1890,  c.  647  (26  Stat.  209,  U.  S. 
Comp.  St.  1901,  p.  3200),  for  engaging  in  a 
combination  in  restraint  of  interstate  com- 
merce, or  for  attempting  to  monopolize  a 
portion  of  the  same,  sufficiently  sets  out  the 
time  Of  the  combination  'or  attempted  mono- 
poly when  It  alleges  the  time  when  the  sev- 
i-ral  acts  relied  on  to  establisli  the  offense 
were  done.  United  States  v.  MacAndrews  & 
Forbes  Co.,  149  F.  823. 

30.  It  Is  sufficient  that  the  conspiracy,   In 


the  absence  of  interruption,  might  have  ac- 
complished its  unlawful  purpose.  United 
States   V.   Burkett,    150   F.   208. 

31.  Imboden  v.  People  [Colo.]  90  P.  608. 
Indictment  for  conspiracy  to  obtain  real  es- 
tate by  false  pretenses,  held  fatally  defec- 
tive in  omitting  allegation  of  unlawful 
means,  as  false  pretenses  in  respect  to  real 
estate  is  not  an  offense.  State  v.  Eno,  131 
Iowa  619,   109  N.  W.   119. 

32.  Indictment  charging  that  defendant 
and  "others"  conspired  to  enter  jail,  for  pur- 
pose of  lynching,  held  sufficient  under  N.  C. 
Revisal  1905,  §  3698.  State  v.  Lewis,  142  N.  C. 
626.    55    S.    E.    600. 

33.  United   States   v.   Richards.    149   F.    443. 

34.  Indictment  for  conspiracy  to  defraud 
government  of  public  lands,  in  making  false 
application  for  purchase,  held  not  defective 
for  uncertainty.  United  States  v.  Burkett, 
150  F.  208.  An  indictment  cliarging  con- 
spiracy to  defraud  the  government  of  land 
by  false  entries  is  not  fatally  defective  in 
that  it  does  not  expressly  allege  that  the 
lands,  of  which  it  was  the  purpose  to  de- 
fraud, were  public  lands  subject  to  home- 
stead entry.  Stearns  v.  U.  S.  [C.  C.  A.]  152  F. 
900.  Objection  cannot  be  taken  by  motion 
in  arrest  of  judgment.  Id.  Indictment  held 
to  sufficiently  describe  combination  and  con- 
spiracy, in  restraint  of  interstate  commerce. 
United  States  v.  MacAndrews  &  Forbes  Co., 
149  F.  823.  Defendants  indicted  in  several 
counts  for  conspiracy  to  embezzle  funds  and 
obtain  money  by  false  pretenses,  having  been 
convicted  on  four  counts  and  sentenced  for 
the  same  term  on  eacli,  tlie  sentences  to  be 
concurrent,  held  not  prejudiced  by  ttie  in- 
sufficiency of  one  or  more  of  the  counts  if 
one  of  the  counts  on  which  they  were  con- 
victed was  good.  Imboden  v.  People  [Colo.] 
90  P.  60S.  Application  to  compel  state  to 
furnish  bill  of  particulars,  denied.  Id.  In 
an  indictment  charging  conspiracy  for  false 
and  fraudulent  entries  under  tlie  homestead 
law,  tlie  word  "entry"  may  properly  be  used 
and  construed  as  applying  to  any  or  all  of 
the  steps  necessary  to  acquire  title  under 
such  law.  Bradford  v.  U.  S.  [C.  C.  A.]  152  F. 
617.     A    charge    that    defendants,    during    all 
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Variance."^ — ^^Vhere  a  conspiracy  to  do  a  specific  act  only  is  cliarged,  proof  of  a 
general  conspiracy  is  fatal,  in  the  absence  of  evidence  connecting  accused  with  ihe 
crime  charo-ed."^  Proof  that  the  conspiracy  was  entered  into  in  a  place  different  from 
that  charged  is  fatal. ^' 

Evidence.^^ — The  conrt  will  not  take  notice  of  the  manner  in  which  the  evi- 
dence Avas  obtained.^®  .  A  conspiracy  may  be  proved  by  circumstantial  evidence.** 
Previous  intimacy  between  persons  charged  with  conspiracy  is  competent,'*^  and  the 
guilty  connection  of  a  conspirator  may  be  establislied  by  showing  his  association 
with  the  persons  accused  in  and  for  the  purpose  of  procuring  the  illegal  object.*' 
Evidence  tending  to  show  the  state  of  mind  of  a  co-conspirator  in  reference  to  mat- 
ters related  to  the  conspiracy,  prior  to  the  date  of  its  foiTnation,  is  admissible.*^ 
The  testimony  of  a  person  employed  by  one  of  the  conspirators  to  do  an  act  in  its 


the  times  between  May  25,  1902,  and  the 
commission  of  the  last  overt  act  therein  set 
forth,  continued  to  conspire  together  to  de- 
fraud, etc.,  of  title  to  public  lands  in  the 
manner  and  by  the  means  agreed  on  between 
them  on  May  25,  1902,  was  not  equivalent  to 
a  charge  that  defendants  subsequent  to  that 
date  entered  into  a  new  conspiracy  to  ac- 
complish their  unlawful  design,  but  was 
merely  an  allegation  that  the  conspiracy 
formed  on  that  day  was  never  abandoned  but 
was  in  continuous  operation  thereafter  until 
the  date  of  the  last  overt  act  charged. 
United  States  v.  Brace,  149  F.  874.  Indict- 
ment under  Elklns  Act  for  inducing,  giv- 
ing, taking;  rebates,  not  sustainable  as  alleg- 
ing a  conspiracy,  etc.,  under  Rev.  Fed.  St. 
I  5440  (U.  S.  Comp.  St.  1901,  p.  3676.)  United 
States  V.  New  York  Cent,  &  H.  R.  R.  Co.,  146 
F.  298.     Demurrer  sustained.     Id. 

35.  See  7  C.  L.  689. 

36.  On  charge  of  conspiracy  to  rob  a  de- 
signated post-office,  evidence  of  general  con- 
spiracy to  rob  banks  and  everything  else 
"robable,"  held  inadmissible.  Rabens  v. 
U.  S.  [C  .C.  A.]  146  F.  978.  Evidence  did  not 
connect  defendant  with  conspiracy  to  rob 
post-office.     Id. 

37.  Indictment  for  conspiracy  in  holding 
in  condition  of  peonage.  United  States  v. 
Cole,  153  F.  801.  Where  the  overt  act 
charged  transpired  in  Louisiana,  and  the  con- 
spiracy was  charged  to  have  been  formed  in 
Texas,  the  jury  was  specially  instructed  that 
they  must  believe  beyond  a  reasonable  doubt 
that  the  conspiracy  was  entered  into  in  the 
place  charged.  Id.  Such  instruction  was 
given  with  the  explanation  that  it  was  not 
necessary  that  the  overt  act,  that  is  the 
act  to  effect  the  object  of  the  conspiracy,  as 
charged  in  the  indictment,  should  have  been 
committed  in  Texas,  for  if  the  proof  showed 
that  the  overt  act  was  committed  there,  or 
in  Louisiana,  it  would  be  sufficient.     Id. 

38.  See  7  C.  L.  689. 

3J).  Imboden  v.  People  [Colo.]  90  P.  608. 
Collateral  issue  will  not  be  formed  to  deter- 
mine if  illegally  obtained.  Id.  Private  let- 
ters and  telegrams  of  conspirators  surren- 
dered to  official  by  servant  stealing  same 
from  files  is  not  objectionable  as  evidence 
subjecting  defendants  to  unreasonable 
searches  and  seizures,  prohibited  by  Colo- 
rado Const,  art.  2,   §  7.     Id. 

40.  State  V.  Crofford.  133  Iowa  478,  110 
N.  W.  921;  People  v.  Stokes  [Cal.  App.]  89  P. 
997;  United  States  v.  Cole,  153  F.  801;  United 
States  v.  Greene,  146  F.  803;  United  States  v. 


Richards,  149  F.  443.  A  conspiracy  from  its 
very  nature  being  a  secret  or  furtive  agree- 
ment can  rarely  be  proven  by  witnesses  wlio 
heard  it.  United  States  v.  Greene,  146  F.  803. 
the  actual  agreement  to  enter  into  the  con- 
spiracy need  not  be  proved  by  direct  evi- 
dence. State  V.  Caine  [Iowa]  111  N.  W.  443. 
Facts  from  which  inferrable.  United  States 
V.  Greene,  146  F.  803.  Admissibility  not  af^. 
fected  because  facts  have  a  tendency  to  prove 
guilt  of  accused.  People  v.  Stokes  [Cal. 
App.]  89  P.  997.  In  such  case  great  latitude 
of  proof  is  allowed,  the  jury  being  entitled  to 
consider  every  fact  having  a  tendency  to 
prove  the  ultimate  fact  in  issue.  United 
States  V.  Greene,  146  F.  803.  Flight  of  ac- 
cused as  showing  guilt.  Id.  Overt  acts  may 
be  considered,  with  other  evidence,  as  one  of 
the  circumstances,  in  determining  exis- 
tence of  a  conspiraay.  United  States  v.. 
Richards,  149  F.  443.  Sufficient  in  prosecy-. 
tion  for  breaking  and  entering  where  i% 
was  claimed  that  defendajit  and  another  con- 
spired to  commit  burglary.  State  v.  Arthur- 
[Iowa]  109  N.  W.  1083.  Acts  and  declarations: 
of  coconspirators.  State  v.  Caine  [Iowa]  111 
N.  W.  443;  State  v.  Crofford,  133  Iowa,  478, 
110  N.  W.  921;  Hutchinson  v.  State,  8  Ohio, 
C.  C.  (N.  S.)  313.  Admissions  by  accused, 
though  not  involving  his  guilt,  yet  tending  in 
connection  with  other  facts  to  prove  it,  held 
coinpetent  without  preliminary  proof  that 
they  were  voluntarilj'  made.  People  v. 
Stokes   [Cal.  App.]   89  P.  997. 

41.  Conspiracy  to  defraud  United  States 
in  respect  to  contracts  for  public  works, 
the  conspirators  being,  respectively,  the  con- 
tractors for  the  work  and  the  government 
engineer  official  in  charge  of  the  wor.k. 
United  States  v.  Greene,  146  F.  803.  Particu- 
larly important  if  duties  of  parties  are  in 
opposition.      Id. 

42.  United  States  v.  Cole,  153  F.  801.  On 
trial  for  breaking  and  entering,  evidence  that 
accused  and  another,  who  admitted  his  guilt, 
were  frequently  together  shortly  before 
breaking,  was  admissible  to  prove  conspir- 
acy.    State  V.  Arthur   [Iowa]   109  N.  V\'.   1083. 

4Z.  United  States  v.  Greene,  146  F.  784. 
A  letterpress  copy  of  a  letter  purporting  to 
have  been  written  by  alleged  coconspirator, 
found  in  his  possession  and  proved  to  be  in 
his  handwriting,  was  admitted  as  original 
evidence  to  show  state  of  mind  at  the  time 
the  letter  was  written,  there  being  material 
evidence  in  proof  of  the  conspiracy,  although 
there  was  no  proof  that  the  original  letter 
was  sent  to  the  addressee.     Id. 
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furtherance  is  competent,  although  it  involves  a  declaration  of  such  conspirator  im- 
plicating accused,**  After  the  formation  of  conspiracy  the  acts  and  declarations  of 
each  conspirator,  during  its  progress  in  carrjdng  out  the  common  design,  are  admis- 
sible in  evidence  against  any  or  all  of  the  others,*^  though  not  transpiring  in  their 
presence.*^  Generally,  the  fact  of  the  conspiracy  must  be  first  established  bv  a 
prima  facie  case  *'  to  set  the  preceding  rule  in  operation,*^  but  it  lies  within  'the 
discretion  of  the  court  to  admit  the  acts  and  declarations  of  a  conspirator  in  evi- 
dence before  sufficient  proof  is  given  of  the  conspiracy.*^  Under  an  indictment  for 
a  conspiracy  to  commit  a  specific  offense,  proof  of  a  general  conspiracy  is  inadmis- 
sible, especially  where  the  evidence  does  not  connect  accused  with  the  particular  of- 
fense charged.^"  Proof  of  concerted  action  in  carrying  out  the  criminal  purpose 
establishes  prima  facie  case.^^  Admissibility  ^-  and  sufficiency  ^^  of  evidence  appears 
in  the  notes. 


44,  Part  of  res  gestae.  Hutchinson  v. 
State,  8  Ohio  C.  C.   (N.  S.)  313. 

45,  State  v.  Caine  [Iowa]  111  N.  "W.  443. 
So  held  in  prosecution  of  phj'sician  for  mur- 
der where  theory  of  state  was  that  it  was 
done  in  pursuance  of  a  conspiracy  to  produce 
abortion.  State  v.  Crofford,  133  Iowa  478, 
110  N.  W.  921.  Testimony  of  person,  hired  by 
a  coconspirator  of  accused  to  burn  a  build- 
ing in  pursuance  of  the  object  of  the  con- 
spiracy, as  to  what  the  hirer  said,  was  com- 
petent, although  it  involved  a  statement  im- 
plicating accused.  Hutchinson  v.  State,  8 
Ohio  C.  C.  (N.  S.)  313.  Where,  on  a  trial  for 
murder  by  abortion,  the  evidence  showed 
tliat  a  third  person  visited  the  sanitarium  of 
accused,  a  physician,  on  a  certain  day,  and 
w^as  there  again  about  the  time  the  deceased 
female  arrived  there,  and  was  also  there 
shortly  before  her  death,  and  that  the  fe- 
male reached  the  sanitarium  a  few  days  be- 
fore her  death  in  a  normal  state  of  health, 
it  was  sufficient  to  sho^tv  prima  facie  a  col- 
lusion between  the  accused  and  the  third 
person,  justifying  the  admission  in  evidence 
of  declarations  of  the  third  person  made  in 
promotion  of  their  common  design  at  any 
time  subsequent  to  its  inception  and  before 
its  accomplishment.  State  v.  Crofford,  133 
Iowa,  478,  110  N.  W.  921.  "It  was  not  essen- 
tial to  the  admissibility  of  the  evidence  that 
all  enter  into  this  unlawful  combination  at 
its  inception,  nor  that  it  be  established  by 
direct   evidence."     Id. 

46,  47,  48,  State  v.  Caine  [Iowa]  111  N. 
W.  443;  United  States  v.  Richards,  149  F.  443. 

49,  People  v.  Stokes  [Cal.  App.]  89  P.  997. 
Held  not  error  where  the  district  attorney 
stated  that  he  proposed  to  show  a  connection 
between  the  conspirators,  and  the  jury  was 
instructed  that  if  not  satisfied  that  there  was 
an  understanding  between  the  parties  then 
that  they  should  disregard  the  evidence  of 
such  acts  or  declarations.     Id. 

50,  Rabens  v.  U.  S.  [C.  C.  A.]  146  F.  978. 
On  indictment  charging  a  conspiracy  to  rob 
a  post-office  at  a  place  named,  evidence  of 
general  conspiracy  to  rob  banks  and  every- 
thing else  "robable,"  and  not  tending  to 
connect  defendant  w^ith  conspiracy  to  rob 
post-office,  held  inadmissible.     Id. 

51,  State  V.  Caine  [Iowa]  111  N.  W.  443. 
It  being  shown  by  acts  and  declarations  of 
defendant  during  a  strike  that  he  acted  in 
conjunction  ■with  the  strikers  in  threatening 
violence   to  and  inflicting  injuries   on   otliers, 
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a  prima  facie  case  of  conspiracy  was  thereby 
established  and  the  question  of  the  existence 
of  a  conspiracy  was  properly  submitted  to 
the  jury.     Id. 

53.  Evidence  that  defendants  advanced 
money  to  entryman  to  pay  entry  fee  and  for 
improvements  on  lands  acquired  under  home- 
stead entries  is  limited  to  consideration  in. 
determining  existence  of  conspiracy  or  law- 
ful agreement,  of  which  the  advancement 
formed  a  part.  United  States  v.  Richards,. 
149  F.  443.  In  prosecutions  for  robbery,  evi- 
dence of  the  acts  of  a  conspirator  with  de- 
fendant to  the  effect  that  after  the  commis- 
sion of  the  offense  he  procured  a  towel  and 
washed  the  blood  from  the  face  of  the  person 
robbed,  and  showing  where  such  coconspira- 
tor came  from,  and  his  movements  immedi- 
ately preceeding  such  act,  were  admissible  as 
tending  to  corroborate  claim  of  prosecuting 
witness  that  he  had  been  robbed,  but  imma- 
terial in  connecting  accused  with  crime,  and 
admission,  as  to  liim,  was  harmless  error. 
People  V.  Stokes,  [Cal.  App.]  89  P.  997.  On 
trial  for  subornation  of  perjury  in  induc- 
ing others  to  file  false  entries  under  Timber 
and  Stone  Act,  evidence  that  defendants  in- 
dued others  to  file  on  or  purchase  state  lands 
in  vicinity,  which  were  subsequently  con- 
veyed to  defendants,  was  admitted  under 
proper  instruction  on  the  question  of  motive. 
Van  Gesner  v.  U.  S.  [C.  C.  A.]  153  F.  46.  It 
was  also  competent  for  the  government  to 
show,  by  those  making  such  application  to 
purchase  land,  that  it  was  their  intention 
and  understanding  at  the  time  that  the  land 
should  be  conveyed  by  them  to  defendants, 
contrary  to  their  sworn  statements  and  tes- 
timony. Id.  Letters  and  telegrams  between 
coconspirators,  admissible  in  evidence,  to 
show  character  of  relation  existing  between 
parties  charged  with  conspiracy  to  defraud 
in  connection  with  public  work  contracts. 
United  States  v.  Greene,  146  F.  784. 

53,  On  a  charge  of  conspiring  to  defraud 
the  government  by  subornation  of  perjury 
in  procuring  persons  to  make  application  for 
the  purchase  of  lands  under  the  Timber  and 
Stone  Act,  under  agreements  to  convey  to 
defendants,  and  to  falsely  swear,  among 
other  things,  that  such  lands  were  chiefly 
valuable  for  timber,  evidence  was  admissi- 
ble to  prove  that  the  lands  were  not  valuable 
for  the  timber  upon  them,  but  were  chiefly 
valuable  for  grazing  purposes,  although  such 
evidence  tended  to  show  that  the  lands  were 
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Instructions.^^ — Instructions  should  present  defendant's  theory  of  the  case.^* 
Special  instructions  may  be  given  in  connection  with  general  charge.^®     Instructions 
passed  on  are  given  in  the  note.^' 
CoNSTAHLES,  See  latest  topical  index. 


CONSTITUTIONAL,    L,A\V, 


§  3. 

A. 
B. 


g  1.  Adoption  and  Amendment  of  Consti- 
tutions  (CIO). 

§  2.     Operative    Force    and    Effect    (612). 

Interpretation    and   Exposition    (612). 

When    Called    For    (612). 

General  Rules  of  Interpretation 
(613).  Statutes  Violative  of  the 
Constitution  (614).  Every  Pre- 
sumption Favors  the  Validity  of  a 
Statute  (614).  A  Statute  Contain- 
ing Invalid  Provisions  Yields  Only 
to  the  Extent  of  its  Repugnancy 
to  the  Constitution  (615).  Scope 
of  Federal  and  State  Power  (615). 
The  Court  Cannot  Consider  Evi- 
dence Aliunde  (615).  When  the 
Words  of  a  Statute  are  Plain  (615). 
Executive,  Legislative,  and  Judicial 
Function.s  (615). 

A.  Executive  Functions   (615). 

B.  Legislative   Functions    (616). 

C.  Judicial  Functions   (617). 
§  5.     Relative  Povrers  o*  Fetleral  and  State 

or     Other     Subordinate     Governments     (619). 

§  6.     Police   Power   in   General    (619). 

§  7.  Liberty  of  Contract  and  Right  of 
Property    (631). 

§  8.  Freedom  of  Speech  and  of  the  Press 
(622). 

§  9.     Personal  and  Religious  Liberty  (622). 

§  10.     Equal   Protection  of  the   Law    (622). 


§  4. 


§  11.  Privileges  and  Immunities  of  Citi- 
zens  (627). 

§  12.  Grants  of  Special  Privileges  and 
Immunities    (628). 


§  13.  Laws  Impairing  the  Obligations  of 
Contracts    (628). 

§  14.  Retroactive  Legislation;  A'ested 
Rights  (630).  Vested  Rights  (631).  Taxes, 
Licenses,  and  Public  Rights  (631).  Regu- 
lations of  Procedure  (6.^1). 

§  15.  Deprivation  AVithout  Due  Process 
of  Law,  or  Contrary  to  IjHW  of  the  Lund 
(631). 

§  16.  Compensation  for  Taking  Property 
(639). 

§  17.  Right  to  Justice  and  Guaranty  of 
Remedies    (639). 

§   18.     Jury    Trials    Preserved    (639). 

§  19.  Itegulation  of  Criminal  Procedure; 
Rights  Secured  to  Per.soMs  Accused  of  Crime 
(639). 

§  20.      Searches  and  Seizures   (640). 

8  21.      Suffrage    and    Elections    (640). 

§  22.  Frame  and  Organization  of  Gov- 
ernment, Courts,  Officers   (640.) 

S  23.     Taxation  and  Fiscal  Affairs   (640). 

§  24.  Schools  and  Education;  School 
Funds    (640). 

§  25.     The    Enactment    of    Statutes     (640). 

§  26.  Miscellaneous  Provisions  Other  Than 
the  Foregoing   (640). 

This  topic  treats  of  the  organic  law  of  the  nation  and  the  states  and  the  distri- 
bution of  power  between  them.  Constitutional  provisions  germane  to  specific  sub- 
jects are  treated  in  appropriate  topics.^^ 

§  1.  Adoption  and  amendment  of  cotistitutions.^^ — The  authority  to  frame  a 
constitution  and  its  provisions,*^°  including  the  offices  to  be  defined  and  created,^^  and 

not  subject  to  entry  under  the  act.  Van  ,  jointly  indicted,  or  that  either  or  both  may  be 
Gesner  v.  U.  S.  [C.  C.  A.]  153  F.  46.  A  tim-  found  not  guilty,  is  not  objectionable  as  as- 
ber    culture    entry,    voidable    at    instance    of    suming    that    one    or    both    defendants    were 


government,  is  sufficient  to  sustain  prosecu- 
tion for  conspiracy  in  combining  to  secure 
title  to  public  land  by  false  and  fraudulent 
proof.  United  States  v.  Burkett,  150  P.  208. 
An  exception  to  the  overruling  of  a  motion 
for  a  directed  verdict  of  acquittal  at  the  close 
of  the  government's  case  on  tlie  ground  of 
the  InsufRciency  of  the  evidence  is  waived  by 
the  defendant  introducing  evidence  in  his 
own  behalf.  Stearns  v.  U.  S.  [C.  C.  A.]  152 
F.  900. 

54.  See  7  C.  L.  690. 

55.  United    States    v.    Cole,    153    F.    801. 

56.  Special  instruction  given.  United 
States  v.  Cole,  153  F.  801. 

57.  The  fact  that  the  parties  charged  with 
a  conspiracy  to  embezzle  and  obtain  money 
by  false  pretenses  met  on  a  given  date  be- 
ing undisputed,  an  instruction  assuming  that 
they  came  together  docs  not  constitute  re- 
versible error.  Imbodcn  v.  People  [Colo.] 
90  P.  608.  Instruction  that  either  or  both 
defendants  may  be  convicted,  proved  that  the 
one  or  both  to  be  convicted  conspired  to- 
gether or  with  some  other  person  or  persons 


to  be  convicted.  Id.  An  instruction  that 
the  material  allegations  of  the  third  and 
fourth  counts  of  the  indictment  were  that 
on  the  10th  of  September,  A.  D.  1904,  "or 
within  three  years  prior  to  the  finding  of 
the  indictment,"  the  defendants  did,  etc., 
was  not  objectionable  because  the  phrase 
quoted  was   not  in   the   indictment.      Id. 

58.  See  Commerce,  9  C.  L.  583;  Criminal 
Law,  7  C.  L.  1010;  Jury,  S  C.  L.  617;  Elections, 

7  C.  L.  1230;  Eminent  Domain,  7  C.  L.  1276; 
Intoxicating   Liquors,    8    C.    L.    486;    Licenses, 

8  C.  L.  734;  Statutes,  8  C.  L.  1976;  Taxes,  8  C. 
L.   2058. 

59.  See  7  C.  L.  691. 

60.  Constitutional  convention  has  plenary 
powers  subject  only  to  the  restriction  that 
the  constitution  adopted  shall  provide  for 
republican  form  of  government  and  must  not 
contravene  any  of  the  provisions  of  the 
Federal  constitution,  and  tliat  all  provisions 
of  the  enabling  act  be  irrevocably  accepted. 
Frantz  v.  Autry  [Okl.]   91  P.  193. 

61.     Oflficers    included    under    enabling    act 
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the  manner  and  time  of  its  submission  to  the  people/^  is  delegated  to  the  constitu- 
tional convention  by  the  enabling  act,  and  the  exercise  by  it  of  its  delegated  powers 
cannot  be  restrained''^  though  it  proceeds  in  excess  of  its  authority.''*  The  term 
•'•'ordinance"  as  used  in  an  enabling  act  means  a  law  essential  to  carrying  into  effect 
the  objects  for  which  the  convention  was  created,^^  and  when  adopted  has  the  force 
and  effect  of  a  law.««  A  constitutional  convention  does  not  possess  absolute  sover- 
eignty or  inherent  powers  of  legislation  and  its  powers  may  be  limited  by  the  act 
authorizing  its  creation,  its  acts  outside  such  limitations  being  void.^''^  The  consti- 
tution proposed  and  subsequent  amendments  must  provide  for  a  republican  form 
of  government;  but  it  is  held  that  this  does  not  mean  that  the  functions  of  the 
three  departments  of  government  must  be  preserved  intact  in  each."'  The  ques- 
tion as  to  whether  the  instrument  fulfills  this  requirement  is  a  legislative  one, 
and  not  subject  to  judicial  cognizance."^  The  power  of  the  state  to  amend  its 
constitution  is  absolute/^  and  the  method  to  be  employed  in  doing  so  is  usually 
provided  for  by  the  instrument  itself  and  must  be  substantially  complied  with.'^" 
Legislative  adoption  of  a  certain  method  of  submission  does  not  restrict  subse- 
quent legislatures  from  employing  a  different  method  if  the  one  adopted  is  in 
accord  with  the  constitution.'^  Usually  different  amendments  are  required  to  be 
separated  on  the  ballot/-  which  must  be  sufficiently  precise  to  show  their  nature  and 
character.^2  .  The  manner  of  counting  the  votes  is  subject  to  legislative  control.'^* 


constitute  not  only  those  whose  powers  and 
duties  are  coextensive  with  state  boundaries 
but  all  officers  provided  for  in  the  constitu- 
tion whose  duties  are  in  any  manner  con- 
nected with  the  administration  of  the  gov- 
ernment.    Frantz  v.  Autry  [Okl.]  91  P.  193. 

62.  Under  Oklahoma  enabling  act,  conven- 
tion may  submit  proposed  constitution  to 
people  for  ratification  or  rejection  by  appro- 
priate ordinance  at  an  election  to  be  held  at 
a  time  fixed  therein.  Frantz  v.  Autry  [Okl.] 
91  P.  193. 

63.  Frantz  v.  Autry  [Okl.]  91  P.  193; 
Walck  V.  Murray  [Okl.]   91  P.  238. 

64.  Submission  of  proposed  constitution, 
or  any  part  thereof,  to  vote  of  people,  can- 
not be  enjoined  in  advance  of  its  adoption  by 
the  people  and  its  approval  by  the  president 
on  the  ground  that  it  is  unconstitutional,  or 
that  the  convention  exceeded  its  authority. 
Frantz  v.  Autry  [Okl.]  91  P.  193;  Walck  v. 
Murray    [Okl.]    91  P.   238. 

65.  66.     Frantz  .v.    Autry    [Okl.]    91   P.    193. 
66a.     Ex    parte    Birmingham    &    A.    R.    Co., 

145  Ala.  514,  42  So.  118.  Convention  assem- 
bled pursuant  to  Acts  1900-1901,  p.  224,  en- 
titled "An  Act  to  provide  for  the  holding  of 
a  convention  to  revise  and  amend  the  consti- 
tution" was  tvithout  power  to  provide  for 
additional  courthouses  in  certain  counties. 
Id.  Where  an  ultra  vires  ordinance  was  not 
submitted  to  the  people  with  the  proposed 
constitution,  there  was  no  ratification  by 
the  latter.      Id. 

67.  Constitutional  amendment  conferring 
on  corporation  commission  limited  executive, 
legislative,  and  judicial  functions  held  valid. 
Winchester  &  S.  R.  Co.  v.  Com.  [Va.]  55  S. 
E.  692.  A  state  constitution  may  be  amended 
so  as  to  take  away  from  or  add  to  the  powers 
of  the  various  departments  of  government. 
People  V.  Cook,  147  Mich.  127,  13  Det.  Leg.  N. 
971,  110  N.  W.  514. 

68.  "Vk^hether  proposed  constitution  guar- 
antees   a    republican    form    of    government, 


having  been  delegated  by  congress  to  the 
president  of  the  United  States,  will  not  be 
judicially  reviewed.  Frantz  v.  Autry  [Okl.] 
91  P.  193. 

69.  May  be  amended  in  any  particular  not 
in  conflict  with  the  Federal  constitution. 
Amendment  providing  indeterminate  senten- 
ces for  crime  held  valid.  In  re  Manaca,  146 
Mich.   697,   13  Det.  Leg.  N.   919,   110  N.  ^V.   75. 

70.  Literal  compliance  not  required. 
Where  constitution  required  publication  of 
amendment  once  each  week  in  every  county 
in  state  for  three  months,  omission  to  publish 
notice  in  one  county  for  one  week  held  not 
to  invalidate  amendment.  State  v.  Winnett 
[Neb.]    110  N.  W.  1113. 

71.  Submission  by  joint  resolution.  Mur- 
phy Chair  Co.  v.  Attorney  General  [Mich.] 
112   N.  W.    127. 

72.  Amendment  increasing  term  of  certain 
officers  and  the  tenure  of  the  then  incum- 
bents, and  giving  judges  of  district  court 
power  to  fill  vacancies,  relates  to  one  gen- 
eral scheme,  and  does  not  violate  a  constitu- 
tional provision  requiring  amendments  to  be 
distinguished  by  numbers,  or  otherwise,  to 
permit  of  their  being  separately  voted.  State 
v.  Silver  Bow  County  Com'rs,  34  Mont.  426  87 
P.  450. 

73.  Ballot  on  amendment  as  follows 
"Amendment  of  the  constitution  relative  to 
the  teaching  of  a  mechanical  trade  to  con- 
victs in  the  state  prisons  of  this  state," 
held  sufficient  to  call  attention  to  the  subject. 
Murphy  Chair  Co.  v.  Attorney  General 
[Mich.]  112  N.  W.  127.  Ballot  must  be  suffi- 
cient to  identify  amendment  and  show  its 
character,  but  entire  proposed  amendment 
need  not  be  printed  thereon.  State  v.  Win- 
nett [Neb.]  110  N.  W.  113. 

74.  Act  providing  for  counting  straight 
party  votes  for  constitutional  amendment 
when  such  party  has  endorsed  same  lield 
valid.  State  v.  Winnett  [Neb.]  110  N.  W 
1113. 
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Amendments  are  presumed  to  have  been  regularly  submitted  and  adopted,'^  and, 
when  submitted  at  a  general  election,  provisions  of  the  general  election  law  will  be 
presumed  to  have  been  adopted  with  reference  to  the  matter  of  voting  thereon.'^®  An 
amendment  inconsistent  with  general  provisions  in  the  instrument  governs  though 
such  provisions  are  not  expressly  negatived.^'^ 

§  2.  Operative  force  and  effect.''^ — A  constitutional  amendment  does  not  cure 
prior  invalid  legislation.'*' 

8  elf -executing  provisions.^° — A  section  of  the  fundamental  law  is  self-executing 
when  it  prescribes  a  rule,  the  application  of  which  puts  into  operation  the  constitu- 
tional provision.*^  An  amendment  creating  certain  ofSces  operates  to  establish  such 
offices  immediately  upon  its  adoption.^^ 

§  3.  Interpretation  and  exposition.  A.  When  called  for.^^ — Courts  will  not 
pass  upon  the  constitutionality  of  a  statute  unless  absolutely  necessary  to  a  decision 
of  the  case,**  hence  the  validity  of  a  statute  cannot  be  questioned  by  one  as  to 
whom  it  has  no  application,^^  or  who  is  not  injured  by  it,***  or  who  has  voluntarily 


75.  Failure  to  comply  with  constitutional 
provisions  must  be  pleaded.  State  v.  Silver 
Bow  County  Com'rs,   34  Mont.   426,   87  P.   450. 

76.  State  V.  Winnett  [Neb.]  110  N.  W.  1113. 

77.  Amendment  providing  for  an  inheri- 
tance tax  g-overns  a  general  provision  re- 
quiring equality  of  taxation.  Thompson  v. 
Kidder    [N.  H.]    65  A.   392. 

78.  See  7  C.  L.   692. 

79.  Amendment  relieving  municipal  char- 
ters from  control  of  general  laws  does  not 
validate  an  ordinance  adopted  prior  thereto 
conflicting  with  general  laws.  Ex  parte 
Sweetman  [Cal.  App.]   90  P.  1069. 

80.  See   7    C.   L.    692. 

81.  Manner  of  exercising  initiative  and 
referendum  powers  by  municipal  corpora- 
tions held  self-executing.  Acme  Dairy  Co. 
V.  Astoria   [Or.]    90  P.  153. 

82.  May  be  filled  by  vote  of  electors  at 
same  election  at  which  amendment  is 
adopted.  State  v.  "Winnett  [Neb.]  110  N.  W. 
1113. 

83.  See  7  C.  L.  693. 

84.  Native  Lumber  Co.  v.  Harrison  County 
sup'rs  [Miss.]  42  So.  665;  City  of  Toledo  v. 
Kiebler,  8  Ohio  C.  C.  (N.  S.)  437.  Will  not  be 
passed  upon  if  the  case  can  be  disposed  of 
on  another  ground.  Thompson  v.  Mitchell, 
133  Iowa,  527,  110  N.  W.  901. 

85.  One  who  is  not  on  his  own  account  en- 
titled to  question  the  constitutionality  of  a 
statute  cannot  object  that  it  is  unconstitu- 
tional as  to  others.  Thompson  v.  Mitchell, 
133  Iowa  527,  110  N.  W.  901.  A  citizen  cannot 
object  to  the  constitutionality  of  an  act  on 
the  ground  that  it  confers  upon  citizens  of 
the  state  rights  denied  citizens  of  other 
states.  State  v.  Mcintosh  [Mo.]  103  S.  W. 
1078;  Schmidt  v.  Indianapolis  [Ind.]  80  N.  E. 
632.  Whether  an  act  authorizing  farmers  to 
unite  and  pool  their  crops,  etc.,  renders  pre- 
vious anti-trust  laws  unconstitutional  will 
not  be  considered  where  statutes  provide 
that  no  new  law  shall  be  construed  to  repeal 
a  former  law  as  to  any  offense  committed 
thereunder,  the  Indictment  being  found  be- 
fore the  passage  of  such  act.  International 
Harvester  Co.  v.  Com.,  30  Ky.  L.  R.  710,  99  S. 
W.  637.  Where  plaintiff  was  injured  while 
employed  on  a  train  engaged  in  interstate 
commerce,   the   court   is   not   bound   to   deter- 


mine the  constitutionality  of  the  Federal 
employer's  liability  act  on  the  ground  that  it 
applies  equally  to  intra-state  and  interstate 
commerce.  Spain  v.  St.  Louis,  etc.,  R.  Co., 
151  F.  522.  Resident  of  tlie  city,  not  accused 
under  an  act  of  failure  to  report  to  mayor, 
cannot  complain  that  the  provision  of  the  act 
requiring  such  report  is  unconstitutional  for 
lack  of  uniform  operation,  inasmuch  as  a 
dealer  outside  of  the  city  limits  could  not  be 
required  to  comply  ■witli  its  provisions. 
Phillips  V.  State,  4  Ohio  N.  P.  (N.  S.)  398. 
One  charged  with  emploj'ing  children  more 
than  ten  hours  per  day  in  violation  of  statute 
cannot  object  to  constitutionality  of  anotiier 
portion  thereof  prohibiting  sucla  employment 
before  seven  in  the  morning  or  after  six  at 
night.     State  v.  Shorey   [Or.]   86  P.  881. 

80.  Where  judgment  is  awarded  for  an 
amount  for  which  defendant  would  be  liable 
in  the  absence  of  a  statute  questioned,  tlie 
constitutionality  of  such  statute  will  not  be 
determined.  Southern  R.  Co.  v.  Schlittler,  1 
Ga.  App.  20,  58  S.  E.  59.  One  upon  whom  a 
penalty  provided  by  law  was  not  imposed 
cannot  object  that  law  is  unconstitutional  on 
ground  of  excessiveness  of  penalty.  Texas 
Co.  V.  Stephens  [Tex.]  103  S.  W.  481.  One 
who  has  been  afforded  full  opportunity  to  be 
heard  cannot  attack  the  constitutionality  of 
an  act  as  denying  due  process,  though  no 
provision  for  notice  was  contained  therein. 
Security  Trust  &  Saftey  Vault  Co.  v.  Lexing- 
ton, 203  U.  S.  323,  51  Law.  Ed.  204.  Under  act 
providing  imprisonment  in  state  prison  for 
wife  abandonment  or  a  bread  and  water  diet 
for  ten  days  in  county  jail,  one  .sentenced  to 
state  prison  cannot  object  that  latter  clause 
imposes  a  cruel  and  unusual  punishment. 
Spencer  v.  State  [Wis.]  112  N.  W.  462.  Un- 
constitutionality of  state  statute  giving  lien 
on  vessel  as  an  infringement  of  exclusive  ju- 
risdiction of  Federal  courts  cannot  be  as- 
serted in  a  case  where  no  maritime  lien  is 
claimed.  Iroquois  Transp.  Co.  v.  De  Laney 
Forge  &  Iron  Co.,  205  U.  S.  354,  51  Law  Ed. 
836.  The  validity  of  an  act  requiring  ac- 
cused to  waive  certiorari  as  a  condition  to 
right  of  appeal  to  city  council  on  conviction 
of  violation  of  liquor  laws  by  mayor  will  not 
be  determined  wliere  no  appeal  to  council  was 
had.  Sawyer  v.  Blakely  [Ga.  App.]  58  S.  E. 
399. 
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complied  with  it,"  or  wlio  lias  invoked  its  provisions,^^  or  as  to  one  who  is  estopped 
to  assert  its  invalidity  ;^^  but  he  is  not  estopped  from  questioning  its  constitutional- 
ity as  to  acts  which  remain  to  be  done  or  expenses  to  be  incurred  thereunder.^o  It 
follows  that  the  objecting  party  must  possess  a  direct  and  substantial  interest  in  the 
statute  sought  to  be  invalidated  ^^  though,  as  in  the  case  of  public  officers  affected  by 
a  statute  in  their  capacity  as  such,  it  need  not  be  personal,''^  accordingly  one  not  a 
party  to  a  contract  cannot  question  the  validity  of  legislation  as  impairing  it.^^  In 
order  that  an  appellate  court  may  pass  upon  a  constitutional  question,  it  must  or- 
dinarily have  been  properly  raised  below,''*  decided  adversely  to  appellant,  and  fully 
argued  on  appeal.''^ 

(§  3)  B.  General  rules  of  interpretation.  Constitutions.^'^ — Established  rules 
of  construction  applicable  to  statutes  govern  in  construing  constitutions.®^  The  po- 
sition of  a  clause  in  the  constitution  is  not  decisive  of  its  meaning.^®  Proceedings  of 
the  convention  at  which  the  constitution  was  framed,'*®  and  contemporaneous  con- 
struction by  co-ordinate  branches  of  government,^  may  be  resorted  to  for  the  purpose 
of  removing  ambiguities ;  and  in  such  case  a  long  continued  legislative  and  adminis- 
trative construction  will  prevail.^  Conditions  existing  at  the  time  of  the  adoption 
of  a  constitution  ^  or  amendments  *  may  be  considered,  and  though  the  constitution 


87.  Compliance  by  railroad  with  rate  fixed 
by  state  raises  only  a  moot  question,  and 
reasonableness  of  rate  will  not  be  deter- 
mined. Chicago,  I.  &  L.  R.  Co.  v.  Hunt  [Ind. 
App.]    79  N.  B.   927. 

SS.  On  mandamus  to  compel  dental  board 
to  grant  relator  an  examination,  the  latter 
cannot  object  to  the  constitutionality  of  the 
act  creating  the  board,  as  if  the  law  is  in- 
valid, no  examination  can  be  granted.  State 
V.  Macintosh  [Mo.]  103  S.  W.  1078.  The  con- 
stitutionality of  an  act  cannot  be  raised  on 
an  appeal  autliorized  solely  by  its  provisions. 
Murpliy  V.  Police  Jury,  St.  Mary  Parish,  118 
La.   401,   42  So.   979. 

89.  A  person  seeking  relief  under  a  stat- 
ute is  estopped  to  .assert  its  Invalidity.  Am- 
erican Unitarian  Ass'n  v.  Com.  193  Mass.  470, 
79  N.  E.  878.  One  giving  ■a  liquor  dealer's 
bond,  conditioned  not  to  commit  certain  acts 
under  penalties  provided  by  law,  cannot,  in 
an  action  on  the  bond,  object  that  law  is  un- 
constitutional as  imposing  excessive  penal- 
ties. "White  v.  Manning  [Tex.  Civ.  App.] 
102  S.  W.  1160.  One  active  in  procuring  the 
passage  of  a  law  and  accepting  benefits 
thereunder  may  be  estopped  to  assert  its  in- 
validity. Facts  held  insufficient  to  establish 
an  estoppel.  Sellers  v.  Cox,  127  Ga.  246,  56  S. 
E.    284. 

90.  Injunction  to  restrain  incurring  in- 
debtedness or  levying  taxes  for  future  sup- 
port of  school  district  on  ground  of  invalid- 
ity of  law  creating  it.  Sellers  v.  Cox,  127 
Ga.    246,   56   S.   E.   284. 

91.  "Where  a  right  of  action  is  predicated 
upon  an  alleged  invalid  statute,  the  person 
against  whom  such  right  of  action  is  thereby 
created  may  raise  the  question  of  its  uncon- 
stitutionality. Bedford  Quarries  Co.  v. 
Bough   [Ind.]   80  N.  E.  529. 

92.  A  public  officer  required  to  pay  out 
trust  funds  may  attack  tlie  constitutionality 
of  the  law  under  whicli  payment  is  sought, 
though  he  is  a  mere  ministerial  oflicer. 
State  V.   Blumberg   ["Wash.]    89  P.   708. 

93.  Prospective  purchaser  of  property  en- 
tering  into   a   contract   for   purchase   of   land 


with  agent  acting  under  parol  authority 
after  the  passage  of  an  act  requiring  author- 
ity to  be  in  writing  cannot  question  con- 
stitutionality of  statute  as  impairing  con- 
tract between  principal  and  agent.  Brown 
V.  Gilpin  [Kan.]  90  P.  267.  The  county  court 
cannot  object  to  the  constitutionality  of  an 
act  limiting  its  power  to  levy  taxes  on  the 
ground  that  the  levy  authorized  was  insuf- 
ficient to  pay  county  indebtedness  and  thus 
impaired  the  obligation  of  contracts.  State 
V.  Braxton  County  Ct.,  60  "W.  "Va.  339,  55  S. 
E.  382. 

94.  See  Saving  Questions  for  Review,  8 
C.  L.  1822. 

95.  See  Appeal  and  Review,   9  C.  L.  108. 

96.  See  7  C.  L.  695. 

97.  State  V.  Boyden  [S.  D.]  108  N.  "W.  897; 
State  V.   Samuelson    ["Wis.]    Ill  N.  "W.   712. 

98.  Thompson  v.  Kidder   [N.  H.]   65  A.  392. 

99.  Sanipoli  v.  Pleasant  Valley  Coal  Co. 
[Utah]   86  P.   865. 

1.  "W^here  meaning  is  doubtful,  court  may 
consider  practical  and  contemporaneous  con- 
struction given  by  legislature  and  execu- 
tive officers.  Passage  of  act  year  following 
adoption  of  constitution  allowing  state's  at- 
torney fees  apparently  in  excess  of  those 
allowed  by  constitution.  Cook  County  v. 
Healy,  222  111.  310,  78  N.  E.  623;  Uzzell  v. 
Anderson  [Colo.]  89  P.  785.  "Where  constitu- 
tion is  subject  to  two  equally  reasonable  in- 
terpretations, a  legislative  adoption  of  one 
of  them  will  be  followed  by  courts.  Provid- 
ing governor  with  residence  rent  free  held 
not  a  "perquisite  of  office  or  other  compensa- 
tion" within  inhibition  of  constitution. 
State  v.  Sheldon  [Neb.]  Ill  N.  "W.  372.  Exer- 
cise by  different  brandies  of  government  of 
powers  of  others.  Henrico  County  v.  Rich- 
mond   [Va.]    55  S.   E.   683. 

3.  Cook  County  v.  Healy,  222  111.  310,  78  N. 
E.    623. 

3.  Exemption  laws  having  been  recog- 
nized in  Ohio  ever  since  the  adoption  of  the 
present  constitution,  and  long  before,  it  has 
manifestly  been  the  policy  of  the  state  to  al- 
low   certain    property    to    be    exempted    from 


6U 


CONSTITUTIONAL  LAW  §  3B. 


9  Cur.  Law, 


as  it  stands  will  be  regarded  as  a  whole  as  if  enacted  at  one  time,^  the  readoption  of  a 
constitutional  provision  after  its  construction  by  the  courts  amounts  to  a  legislative 
adoption  of  such  construction.^  Constitutional  provisions  may  be  enlarged  by  con- 
struction to  meet  changed  conditions  of  society/  but  cannot  be  limited  by  inserting  a 
qualifying  word  therein.^  Federal  courts  are  bound  to  follow  the  construction 
placed  on  state  constitutions  by  the  state  courts  of  last  resort,  and  the  construction 
placed  on  the  Federal  constitution  by  the  supreme  court  of  the  United  States  is 
binding  upon  the  state  courts.^ 

Statutes  violative  of  the  constitution}'^  are  unenforcible,  courts  being  found  to 
give  effect  to  the  organic  law  ;^^  but  unless  clearly  invalid  an  inferior  court  may  leave 
the  determination  of  the  validity  of  an  act  to  an  appellate  tribunal.^-  In  determin- 
ing the  validity  of  an  act,  courts  are  not  at  liberty  to  review  its  jDolicy  ^^  or  wisdom,^"' 
and  the  fact  that  it  is  oppressive  is  no  ground  for  setting  it  aside.^^  A  stipulation 
as  to  facts  which  if  true  renders  the  law  unconstitutional  merely  denies  its  efficacy 
to  the  party  admitting  such  facts,  and  does  not  render  the  law  ineffective.^® 

Every  presumption  favors  the  validity  of  a  statute,^''  a  reasonable  doubt  as  to  its 
constitutionality  being  sufficient  to  sustain  it.^^  Doubtful  statutes  will  be  so  con- 
strued, if  possible,  as  to  harmonize  them  with  the  constitution.^^    The  validly  of  an 


taxation;  and  section  1038a,  Rev.  St.,  relat- 
ing to  deductions  from  the  duplicate  for  de- 
stroyed or  injured  property,  must  therefore 
be  upheld  as  valid  and  reasonable  notwith- 
standing the  constitutional  provision  as  to 
the  taxing  of  all  property  by  a  uniform  rule 
according  to  its  true  value  in  money.  State 
V.   Wright,    8   Ohio   C.    C.    (N.    S.)    366. 

4.  History  of  taxation  to  reconcile  pro- 
vision requiring  equality  and  an  amendment 
authorizing  inheritance  tax.  Thompson  v. 
Kidder  [N.  H.]   65  A.  392. 

5.  Thompson  v.  Kidder   [N.  H.]    65  A.   392. 

6.  Prohibition  against  putting  person 
twice  in  jeopardy.  Gillespie  v.  State  [Ind.] 
80  N.  E.  829.  Judicial  construction  placed  on 
provision  of  former  constitution  will  be 
followed  where  same  is  readopted.  Ala- 
bama Girls'  Industrial  School  v.  Reynolds, 
143  Ala.   579,  42  So.  114. 

7.  Requiring  that  elections  be  by  ballot, 
held  to  permit  use  of  voting  machines.  El- 
well  V.  Comstock,  99  Minn.  261,  109  N.  W.  113, 
698. 

8.  Power  "to  regulate"  interstate  com- 
merce cannot  be  limited  by  construing  pro- 
vision as  power  "to  regulate  directly." 
United  States  v.  Adair,  152  P.  737. 

9.  See   Stare   Decisis,    8   C.   L.    1965. 

10.  See  7  C.  L.  696. 

11.  A  constitutional  provision  declaring 
that  all  laws  should  be  made  for  the  good  of 
the  whole  and  ouglit  to  be  evenly  distributed 
among  all  citizens  is  advisorV  merely.  Is 
not  violated,  act  requiring  abutting  owners 
and  occupants  to  remove  snow  from  side- 
walks.     State  V.   McCrillis    [R.   I.]    G6   A.    301. 

12.  Michie  v.  New  York,  etc.,  R.  Co.,  151 
P.  694. 

13.  That  act  limiting  hours  of  labor  in 
certain  occupations  makes  no  exception  for 
emergencies  where  life  and  property  is  in 
danger  does  not  render  it  invalid.  State 
V.  Livingston  Concrete  Bldg.  &  Mfg.  Co.,  34 
Mont.  570,  87  P.  980.  An  act  will  not  be  de- 
clared void  merely  because  the  court  differs 
from  the  legislature  as  to  expediency  of  its 
provisions.     Limitations  on   height   of   build- 


ing.    "W^elch  V.  Swasey,  193  Mass.  364,  79  N.  E. 
745. 

14.  Miller  v.  Louisville,  30  Ky.  L.  R.  664, 
99   S.  W.   284. 

15.  State  V.  Pullman  Co.  [Kan.]  90  P.  319. 
Federal  employer's  liabilitj^  act.  Kelley  v. 
Great  Northern  R.  Co.,  152  P.  211. 

1«.  Stipulation  that  but  one  city  came 
within  purview  of  act,  thereby  rendering  it 
void  as  special  legislation.  Rutten  v.  Pat- 
erson,  73  N.  J.  Law,  467,  64  A.   573. 

17.  See  7  C.  L.  696. 

18.  Statute  will  be  supported  by  every 
reasonable  intendment.  Cain  v.  Allen  [Ind.] 
79  N.  B.  201.  Button  v.  State  Corp.  Commis- 
sion, 105  Va.  634,  54  S.  E.  769;  Snead  v.  Cen- 
tral of  Georgia  R.  Co.,  151  P.  608.  Whether 
act  relating  to  consolidation  of  cities  is  spe- 
cial legislation.  Pittsburg's  Petition,  32  Pa. 
Super.  Ct.  210.  Must  be  clearly  obnoxiou.s  to 
the  constitution.  Board  of  Escambria  County 
V.  Pensacola  Port  Pilot  Com'rs  [Pla.]  42  So. 
697;  Grainger  v.  Douglas  Park  Jockey  Club 
[C.  C.  A.]  148  P.  513,  rvg.  146  P.  414;  Snead 
V.  Central  of  Georgia  R.  Co.,  151  P.  608;  Ex 
parte  Owens  [Ala.]  42  So.  676;  In  re  Spencer, 
149  Cal.  396,  86  p.  896.  An  act  will  not  be 
held  unconstitutional  unless  its  invalidity  is 
manifest  beyond  a  rea.sonable  floubt.  People 
V.  Nassau  County  Sup'rs,  104  N.  Y.  S.  353; 
Campbell  v.  Skinner  Mfg.  Co.  [Pla.]  43  So. 
874;  State  v.  Anson  [Wis.]   112  N.  W.  475. 

19.  Statute  will  not  be  overthrown  on 
constitutional  grounds  when  It  may  be  so 
construed  as  to  avoid  that  result.  State  v. 
Braxton  County  Ct.,  60  W.  Va.  339,  55  S.  E. 
382.  If  there  is  any  tlieory  or  purpose  wliich 
would  bring  questioned  legislation  witliin  the 
power  of  the  legislature,  the  court  will  a.s- 
sume  such  a  basis  for  it.  State  v.  Anson 
[Wis.]  112  N.  W.  475.  Pederal  employer's 
liability  construed  a  proper  regulation  of  in- 
terstate commerce.  Spain  v.  St.  Louis,  etc.,  11. 
Co.,  151  P.  522,  overruled  Howard  v.  Illinois 
Cent.  R.  Co.,  28  S.  Ct.  141.  Act  requiring  as  a 
prerequisite  to  registration  of  anthracite  min- 
ers two  years'  experience  "in  mines  of  llii.s 
commonwealth"     construed     to     mean      two 
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act  must  be  tested  by  its  terms  and  wluit  it  authorizes,-"  and  not  b}-  what  may  be  at- 
tempted to  be  done  under  it.'^ 

A  statute  containing  invalid  provisions  yields  only  to  the  extent  of  its  repug- 
nancy to  the  constitution,"  and  a  part  may  be  unconstitutional  without  rendering 
the  whole  statute  bad,  if  the  invalid  part  is  so  independent  of  the  remainder  that  it 
may  be  eliminated  without  rendering  the  whole  ineffective,  unless  the  invalid  por- 
tion was  manifestly  an  inducement  for  the  passage  of  the  remainder.-^ 

Scope  of  Federal  and  state  power.-'^ — The  Federal  constitution  is  a  grant  of 
power,-'^  while  state  constitutions  are  merely  declaratory  of  or  limitations  on  existing 
power.^'^     In  case  of  conflict  the  Federal  constitution  is  paramount.-^ 

The  court  cannot  consider  evidence  aliunde.-^ 

Where  the  words  of  a  statute  are  plain,-^  no  construction  is  permissible. 

§  4.  Executive,  legislative,  and  judicial  functions."^ — State  constitutions  usu- 
ally provide  for  the  division  of  government  into  three  distinct  branches,  each  su- 
preme in  its  own  sphere  f^  but  it  has  been  held  that  such  a  division  does  not  prevent 
the  exercise  by  one  branch  of  the  powers  of  the  other  to  a  limited  extent,^-  nor  does 
the  exercise  of  such  powers  contravene  any  provision  of  the  Federal  constitution.^^ 

(§4)  A.  Executive  f unctions. '■^'^ — Powers  conferred  on  the  executive  by  the 
constitution  cannot  be  exercised  by  other  departments  of  government,^^  nor  can 
poAvers  properly  appertaining  to  other  departments  be  conferred  upon  executive 
officers.^® 


years'  experience  In  anthracite  mines,  ren- 
dering it  unobjectionable  as  infringing-  privi- 
leges and  immunities.  Commonwealth  v. 
Shaleen,  215  Pa.  595,  64  A.  797.  While  sub- 
ject of  taxation  is  general  in  its  nature,  re- 
quiring uniformity  of  operation  throughout 
state,  Rev.  St.  §  1365-25,  giving  to  county 
commissioners  power  to  extend  the  time  for 
payment  of  taxes,  although  limited  to 
"counties  containing  a  city  of  the  second 
grade  of  the  first  class,"  must  be  regarded  as 
a  provision  suited  to  certain  localities  and 
merely  regulative  of  the  mode  of  receiving 
taxes  in  such  localities,  and  is  therefore  con- 
stitutional. State  V.  Madigan,  8  Ohio  C.  C. 
(N.  S.)   553. 

20.  Grainger  v.  Douglas  Park  Jockey  Club 
[C.  C.  A.]  148  F.  513,  rvg.  146  F.  414.  In  de- 
termining validity  of-  act,  court  must  con- 
sider not  only  M'hat  has  been  done  under  it 
in  the  particular  instance  but  what  may  be 
done  under  its  authority.  Act  prohibiting  of- 
fering for  sale  of  real  estate  without  written 
authority  from  owner  or  attorney  in  fact. 
Fischer  Co.  v.  Woods   [N.  Y.]    19  N.  E.  836. 

21.  That  power  conferred  on  administra- 
tive body  to  license  and  regulate  is  exercised 
arbitrarily  does  not  render  act  conferring  it 
unconstitutional.  Grainger  v.  Douglas  Park 
Jockey  Club  [C.  C.  A.]  148  F.  513,  rvg.  146 
F.  414.  Fact  that  officers  to  whom  power  to 
license  sale  of  intoxicating  liquor  is  dele- 
gated may  act  capriciously  thereunder  does 
not  invalidate  the  act.  State  v.  Settles,  34 
Mont.  448,  87  P.  445.  That  act  confers  on 
sheriff  discretion  in  selection  of  jurors 
which  may  be  used  to  abridgment  of  rights 
of  colored  persons  to  serve  on  jury  does  not 
render  it  invalid.  Montgomery  v.  State 
[Fla.]  42  So.  894.  That  commission  created  by 
statute  may  abuse  discretion  and  act  arbitra- 
rily does  not  affect  validity  of  act  creating  it. 
Ex  parte  McManus    [Cal.]    90   P.    702. 

22.  See  7  C.  L.  697. 


23.  See  Statutes,  8  C.  L.  1976. 

24.  See  7  C.  L.  6  98. 

25.  Button  v.  State  Corp.  Commission,  105 
Va.  634,  54  S.  E.  769. 

26.  Button  V.  State  Corp.  Commission.  105 
Va.  634,  54  S.  E.  769;  Piatt  v.  Le  Cocq,  150  F. 
391;    State   v.    Sheldon    [Neb.]    Ill   N.    W.    372. 

27.  State  V.  Livingston  Concrete  Bldg.  & 
Mfg.   Co.,   34  Mont.   570,   87   P.    980. 

28.  See  5  C.  L.  625. 

29.  30,  31.     See  7  C.  L,.  699. 

32.  Act  conferring  certain  nonjudicial 
functions  on  court  held  valid.  Henrico 
County  V.   Richmond    [Va.]    55   S.    E.    683. 

33.  Constitutional  amendment  conferring 
on  state  corporation  commission  limited  leg- 
islative, judicial,  and  executive  powers  held 
constitutional.  Winchester  &  S.  R.  Co.  v. 
Com.  [Va.]  55  S.  E.  692. 

34.  See   7   C.  L.   700. 

35.  When  and  how  an  extraordinary  ses- 
sion of  the  legislature  may  be  called  is  a 
matter  for  the  determination  of  the  execu- 
tive alone.  Pittsburg's  Petition,  217  Pa.  227, 
66  A.  348,  afg.  32  Pa.  Super.  Ct.  210.  Act  con- 
ferring on  board  of  pardons  power  to  parole 
prisoners  under  indeterminate  sentence  held 
not  an  interference  with  executive  functions. 
People  V.  Cook,  147  Mich.  127,  13  Det.  Leg.  N. 
971,  110  N.  W.  514.  Act  providing  for  sen- 
tence to  state  reformatory  without  a  fixed 
term,  such  term  to  be  determined  by  the 
managers  of  the  reformatory  and  authorizing 
them  to  parole  prisoner  and  if  conditions 
justify  it  to  grant  him  an  absolute  discharge 
from  imprisonment,  held  not  an  invasion  of 
pardoning  power  of  governor,  the  act  ex- 
pressly reserving  such  power  to  him.  Peo- 
ple V.  Madden,  105  N.  Y.  S.  551. 

36.  Act  requiring  auditor  general  and 
state  land  commissioner  to  determine  when 
state  tax  lands  sliall  become  state  tajt; 
homestead  lands  held  not  to  confer  judicial 
powers   upon    executive   officers,   such   deter- 
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(8  4)  B.  Legislative  f unction s.^'^ — State  legislatures  have  all  the  powers  not 
expressly  or  hy  necessary  implication  withheld  by  the  state  or  Federal  constitution,"^ 
and  their  actions  thereunder  cannot  be  reviewed  by  other  departments  of  the  govern- 
ment.^^ Leo-islative  powers  cannot  be  delegated  *°  even  to  the  people/^  except  that 
municipalities  may  be  given  power  over  matters  of  purely  local  concern,*"-  *^  but  the 
delegation  must  be  made  to  the  governing  body  of  the  municipality,"**  and  the  fact 


mination  being-  a  mere  classification  of  state 
lands.  Griffin  v.  Kennedy  [Mich.]  112  N.  W. 
756.  Act  April  17,  1905.  p.  351,  c.  146,  mak- 
ing secretary  of  state  and  comptroller  mem- 
bers of  state  tax  board  with  power  to  deter- 
mine value  of  intangible  assets  of  certain 
corporations  and  to  distribute  values  for 
local  taxation,  held  not  unconstitutional  as 
conferring  judicial  powers  on  executive  offi- 
cers. Missouri,  etc.,  R.  Co.  v.  Shannon  [Tex.] 
100  S.  W.  138,  afg.  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  866,  97  S.  W.  527.  Act  Mar.  3,  1899 
(30  Stat.  1121,  1153,  c.  425,  U.  S.  Comp.  St. 
1901,  p.  3545),  empowering  secretary  of  war 
to  require  such  alterations  in  bridge  over 
navigable  waters  as  will  render  it  safe  for 
navigation  when  after  hearing  parties  inter- 
ested he  is  satisfied  that  same  obstructs  navi- 
gation, held  not  unconstitutional  as  confer- 
ring judicial  powers  on  an  executive  officer. 
Union  Bridge  Co.  v.  U.  S.,  204  U.  S.  364,  51 
Law.  Ed.  523. 

37.  See  7  C.  L.  701.  See,  also,  Intoxicat- 
ing Liquors,  8  C.  L.  486,  as  to  local  option 
laws. 

3S.  To  what  extent  the  state  may  regulate 
under  its  police  power  is  within  the  legisla- 
tive discretion,  except  as  it  may  be  restrained 
by  constitutional  provisions.  Licensing  of 
sale  of  intoxicating  liquors.  Cain  v.  Allen 
[Ind.]   79  N.  E.   201. 

39.  Held  legislative  functions:  Whether 
act  is  obnoxious  to  constitutional  inhibition 
against  special  legislation  because  general 
law  can  be  made  applicable  to  subject-mat- 
ter. Buist  V.  Charleston  City  Council  [S.  C] 
57  S.  E.  862.  Alterations  of  established  law 
based  on  considerations  of  public  policy. 
Tomlinson  v.  Armour  &  Co.  [N.  J.  Law.]  65  A. 
883.  Power  to  tax.  State  v.  Braxton  County 
Ct.  60  W.  Va.  339,  55  S.  E.  382.  Whether  pub- 
lic welfare  demands  particular  regulations. 
Limiting  height  of  buildings.  Welch  v. 
Swasey,  193  Mass.  364,  79  N.  E.  745;  Grainger 
V.  Douglas  Park  Jockey  Club  [C.  C.  A.]  148 
F.  513.  Sufficiency  of  fees  allowed  witnesses. 
In  re  Consol.  Rendering  Co.  [Vt.]  66  A.  790. 
That  system  of  taxation  authorized  under  a 
valid  law  results  in  inequality  is  for  legis- 
lature, and  not  courts,  to  remedy.  Anderson 
V.  Lower  Merion  Tp.,  217  Pa.  369,  66  A.   1115. 

40.  Voirt  for  delegation:  Act  authorizing 
municipal  board  to  levy  general  taxes  with- 
out consent  of  the  people.  Vallelly  v.  Grand 
Forks  Park  Dist.  Com'rs  [N.  D.]  Ill  N.  W. 
615.  Changing  rule  as  to  when  liability  of 
carrier  ceases  and  that  of  warehouseman  be- 
gins involves  legislative  functions  and  cannot 
be  delegated  to  a  railway  commission.  Jones 
Bros.  V.  Southern  R.  Co.  [S.  C]  56  S.  E.  666. 
Act  making  it  a  criminal  offense  to  violate 
rules  of  secretary  of  agriculture.  United 
States  V.  Matthews,  146  F.  306.  Act  authoriz- 
ing railway  and  warehouse  commission  to 
allow  railroads  to  increase  capital  stock  for 
such  purposes  and  on  such  terms  as  it  may 
deem    advisable,    or    In    Its    discretion    to    re- 


fuse it.     State  V.   Great  Northern   R.   Co.,   100 
Minn.   445,   111  N.  "W.   289. 

Not  void  for  delegation:  Act  authorizing 
governor  to  fix  salaries  of  police  commis- 
sioners, and  latter  to  fix  salaries  of  police 
officers.  Arnett  v.'  State  [Ind.]  80  N.  E.  153. 
Where  legislature  established  county  boun- 
daries, act  making  line  as  run  and  defined  by 
surveyor  the  true  boundary  held  valid.  Trin- 
ity County  V.  Mendocino  Conty  [Cal.]  90  P. 
685.  Act  authorizing  commission  to  accept 
applicant  for  license  to  practice  medicine 
only  where  diploma  presented  shall  have 
been  issued  by  a  school,  the  requirements  of 
which  shall  not  be  less  tlian  those  of  a  cer- 
tain medical  association.  Arwine  v.  Cali- 
fornia Medical  Examiners  [Cal.]  91  P.  319. 
Act  Cong.  Mar.  28,  1893,  authorizing  Ameri- 
can Railway  Association  to  designate  stan- 
dard height  of  draw  bars  for  freiglit  cars, 
and  providing  that  after  such  designation 
no  cars  of  a  different  height  shall  be  used 
in  interstate  commerce.  St.  Louis,  etc.,  R. 
Co.  V.  Neal  [Ark.]  98  S.  W.  958.  Act  creating 
state  railroad  commission  held  constitutional. 
Houston,  etc.,  R.  Co.  v.  Storey,  149  F.  499. 
Act  delegating  to  commission  power  to  class- 
ify city  with  respect  to  height  to  which 
buildings  in  classified  districts  might  be 
erected.  Welch  v.  Swasey,  193  Mass.  364,  79 
N.  E.  745.  Act  authorizing  majority  and  min- 
ority members  respectively  of  board  of  su- 
pervisors to  select  judges  of  election.  Peo- 
ple V.  Edgar  County  Sup'rs,  223  111.  187,  79 
N.  E.  123.  Charter  provision  creating  mu- 
nicipal board  of  public  works  held  not  vio- 
lative of  a  constitutional  proiiibition  against 
delegation  to  a  special  commission  of  power 
to  levy  taxes  or  exercise  anj'  municipal 
function.  City  of  Denver  v.  Iliff  [Colo.]  89  P. 
823. 

41.  Legislature  cannot  confer  upon  citi- 
zens the  right  to  determine  whether  the  ope- 
ration of  an  existing  law  shall  be  suspended. 
Cain  V.  Allen   [Ind.]   79  N.  E.  201. 

42.  May  delegate  power  to  make  such 
rules  and  regulations  as  may  be  necessary 
to  secure,  within  their  limits,  the  purposes 
of  tlieir  organization.  Welcli  v.  Swasey,  193 
Mass.  364,  79  N.  E.  745.  Act  empowering 
cominission  to  fix  different  heights  for  build- 
ings in  different  districts,  and  to  make  rules 
and  regulations  in  the  nature  of  subsidiary 
legislation,  held  proper  as  a  delegation  of 
matters   of   local  self-government.      Id. 

43.  Power  to  license  journeymen  and 
master  plumbers.  Commonwealth  v.  Shafer, 
32  Pa.  Super.  Ct.  497.  Power  to  regulate  sale 
of  railroad  tickets.  Ex  parte  Hughes  [Tex. 
Cr.  App.]  100  S.  W.  160.  Authority  to  con- 
struct and  maintain  sewers.  Anderson  v. 
Lower  Merion  Tp.,  217  Pa.  369,  66  A.  1115. 
Power  to  tax.  City  of  Perry  v.  Davis,  18 
C^kl.    427,    90   P.    865. 

44.  Act  authorizing  change  of  ward  lines 
in  city  held  to  require  action  by  fifty  per 
cent  of  members  of  city  council  in  their  ca- 
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tliat  the  act  delegating  such  powers  fixes  a  penalty  for  a  violatioij  of  the  municipal 
regulation  does  not  affect  its  validity.*^  Limited  powers  may  be  granted  to  munici- 
palities to  make  police  regulations  beyond  their  corporate  limits,  but  no  greater- 
power  can  be  delegated  than  the  bare  necessity  requires.*"  Delegation  of  purely 
administrative  "  or  ministerial  duties,*^  or  power  to  make  regulations  for  the  p.n- 
forcement  of  laws/°  is  not  within  the  inhibition.  Making  the  operation  of  an  act 
depend  upon  a  contingency  ^"^  or  upon  a  determination  by  the  person  or  body  upon 
whom  the  power  is  conferred  of  the  existence  of  facts  upon  which  its  action  de- 
pends ^^  does  not  constitute  a  delegation  of  legislative  functions.  In  dealing  with 
the  Philippine  Islands,  congress  may  delegate  legislative  authority  to  such  agencies 
as  it  may  select.^" 

(§4)  C.  Judicial  functions.^" — The  powers  of  the  judiciary  are  as  exclusive 
as  those  of  the  other  departments  of  govermnent,  and  cannot  be  invaded  by  executive 
or  legislative  action,^*  hence  judicial  functions  cannot  be  conferred  upon  nonjudicial 
officers,^^  nor  can  nonjudicial  duties  be  imposed  on  the  judiciary,^^  though  as  to  the 


pacity  as  such,  and  not  as  citziens.     Rutten  v. 
Paterson,   73   N.  J.  Law,   467,   64   A.    573. 

45.  Commonwealth  v.  Shafer,  32  Pa.  Supei'. 
Ct.    497. 

46.  Act  March  27,  1907,  giving  city  of 
Memphis  all  governmental  and  police  power 
within  its  limits  and  for  two  miles  beyond, 
held  unconstitutional.  Malone  v.  Williams 
[Tenn.]   103  S.  W.  798. 

4r.  Act  empowering  voting  machine  com- 
mission to  determine  whether  secret  vote  is 
practicable  with  machine  submitted  held  to 
confer  mere  administrative  duties.  Elwell  v. 
Comstock,  99  Minn.  261,  109  N.  W.  113,  698. 

4S.  Act  authorizing  city  council  to  estab- 
lish city  court  where  city  has  a  population  of 
3,000  is  not  a  delegation  of  legislative  power 
because  requiring  council  to  ascertain  when 
city  has  a  population  of  3,000.  Chicago  Ter- 
minal Transfer  R.  Co.  v.  Greer,  223  111.  104, 
79  N.  E.   46. 

49,  United  States  v.  Matthews,  146  F.  306. 
Act  regulating  licensing  of  architects  lield 
not  unconstitutional  because  delegating  to 
commission  power  to  make  rules  for  exam- 
ination and  qualification  of  applicants.  Ex 
parte  McManus  [Cal.]   90  P.  702. 

50.  Intangible  assets  law  (Act  April  17, 
1905,  p.  351,  c.  146),  providing  tliat,  upon 
compliance  witli  its  terms  by  the  corpora- 
tions aft'ected  and  payment  of  tax  imposed, 
acts  imposing  gross  earnings  taxes  on  sucli 
corporations  should  be  repealed,  held  not  un- 
constitutional as  an  invalid  delegation  of 
power  to  suspend  operation  of  law.  Mis- 
souri, etc.,  R.  Co.  V.  Shannon  [Tex.]  100  S. 
W.  138,  afg.  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
S66,  97  S.  W.  527.  Act  making  it  unlawful 
for  miner  to  enter  unsafe  mine  until  same 
is  examined  and  reported  safe  held  not  a 
delegation  of  legislative  power,  the  act  being 
continuously  in  force,  but  the  circumstances 
under  which  a  mine  may  be  safe  varying. 
Koppala  V.  State  [V^^yo.]  89  P.  576.  Act  au- 
thorizing creation  of  city  courts  in  cities 
having  a  certain  population  whenever  coun- 
cil shall  submit  question  to  voters  and  same 
shall  be  adopted  by  them  lield  not  a  delega- 
tion of  power.  Chicago  Terminal  Transfer 
R.  Co.  V.  Greer,  223  111.  104,  79  N.  E.  46.  Act 
designating  place  for  holding  terms  of  covirt, 
providing  council  or  citizens  thereof  furnish 
suitable  accommodations;  held  not  a  delega- 
tion of  legislative  power.     McCall  v.  Callioun 


Circuit  Judge,  146  Mich.   319,  13  Det.  Leg.  N. 
757,   109   N.  W.   601. 

51.  ElweU  V.  Comstock,  99  Minn.  261,  109 
N.  W.  113,  698.  Act  Mar.  3,  1899  (30  Stat. 
1121,  1153,  c.  425,  U.  S.  Comp.  St.  1901,  p. 
3545),  empowering  secretary  of  war  when 
satisfied  after  hearing  parties  interested  that 
a  bridge  over  navigable  waters  obstructs 
navigation  to  require  such  alterations  as 
will  render  navigation  reasonably  safe,  held 
constitutional.  Union  Bridge  Co.  v.  U.  S.,  204 
U.  S.  364,  51  Law.  Ed.  523.  Act  authorizing 
city  council  to  determine  whether  city  sliould 
avail  itself  of  its  provisions  held  not  a  dele- 
gation of  legislative  power  to  council.  Val- 
lelly  V.  Grand  Forks  Park  Dist.  Com'rs  [N. 
D.]   Ill  N.  W.  615. 

52.  Act  of  congress  ratifying  imposition 
of  illegal  duties  on  imports  from  Phillipines 
held  valid.  United  States  v.  Heinszen,  206 
U.  S.  370,  51  Law  Ed.  1098. 

53.  See  7.  C.  L.  704. 

54.  A  statute  which  merely  regulates  the 
manner  of  introducing  relevant  evidence  is 
not  an  unlawful  invasion  of  judicial  power. 
Act  placing  burden  on  plaintiff  in  action  on 
negotiable  instrument  to  show  good  faith 
where  maker  alleges  that  it  was  procured  by 
fraud  held  valid.  Johnson  County  Sav. 
Bk.  V.  Walker,  79  Conn.  348,  65  A.  132.  Act 
providing  for  a  feigned  issue  in  action  to 
quiet  title  in  chancery,  and  making  a  decision 
tliereon  conclusive  upon  the  chancellor,  held 
not  invalid  as  an  infringement  of  judicial 
power.  Brady  v.  Carteret  Realty  Co.  [N.  J. 
Err.  &  App.]  67  A.  606.  Act  prescribing 
qualifications  for  admission  to  bar  lield  not 
an  infringement  of  judicial  functions,  though 
precluding  examination  into  the  moral  char- 
acter of  the  applicant.  In  re  Applicants  for 
License.  143  N.  C.  1,  55  S.  E.  635.  Indeter- 
minate sentence  act,  empowering  board  of 
pardons  to  parole  prisoners,  held  not  an  in- 
terference with  judicial  functions.  People  v. 
Cook,  147  Mich.  127,  13  Det.  Leg.  N.  971,  110 
N  W.  514.  Act  authorizing  sentence  to  state 
reformatory  without  a  fixed  term,  such  term 
to  be  determined  by  tlie  managers  of  tlie 
reformatory,  held  not  an  infringement  by 
executive  of  judicial  functions.  People  v. 
City  Prison  Warden,  105  N.  T.  S.  551;  People 
V.   Madden,   105   N.   Y.    S.    554. 

55.  Greater  New  York  Charter  conferring 
on  commissioners  power  to  examine  accounts 
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latter  a  contrary  rule  as  to  certain  ministerial  duties  has  been  adopted  in  some 
states.^"  Administrative  powers  in  aid  of  judicial  functions  may  properly  be  con- 
ferred on  the  courts.^*  The  term  "judicial  functions"  means  the  power  to  hear  and 
determine  causes  between  parties  affecting  the  rights  of  persons  as  to  life,  liberty,  or 
property,''"  and  is  distinguishable  from  quasi  judicial  functions,  so  called,  or  the  act 
of  an  executive  officer  in  passing  upon  facts  and  determining  his  action  from  the  facts 
found.®^  Judicial  power  extends  to  review  of  all  legislative  action  for  the  purpose  of 
determining  its  validity  as  tested  by  the  constitution,®^  but  courts  are  without  power 
to  control  the  exercise  of  functions  vested  exclusively  in  other  departments  of  gov- 
ernment. *'- 


of  municipal  officers,  and  to  compel  attend- 
dance  of  witnesses  for  that  purpose,  the  re- 
sult of  the  examination  to  be  reported  to  tlie 
mayor,  held  not  delegation  of  judicial  power, 
as  the  report  determines  nothing.  In  re  Her- 
tle,  105  K.  Y.  S.  765.  That  registrar  under 
Torrens  law  is  required  to  determine  lega. 
effect  of  instruments  relating  to  registered 
title  held  not  to  confer  judicial  functions 
upon  him.  Robinson  v.  Kerrigan  [Cal.]  90  P. 
129. 

56.  FunctioMs  lield  judicial:  Acts  confer- 
ring upon  court  power  to  hear  and  determine 
election  contests  confined  to  such  ques- 
tions of  law  and  fact  as  arise  from  an  in- 
spection of  ballots,  and  to  be  decided  on  evi- 
dence furnished  by  ballots  alone  held  not 
to  confer  a  mere  ministerial  duty.  Metz  v. 
Maddox,  105  N.  Y.  S.  702.  Act  providing 
for  extension  of  corporate  limits  of  cities, 
conferring  on  court  power  to  carry  out 
its  provisions.  Henrico  County  v.  Rich- 
mond [Va.]  55  S.  E.  683.  Act  conferring  on 
courts  jurisdiction  over  extension  of  boun- 
daries of  municipal  corporations  with  power 
to  determine  reasonableness  of  same.  New 
Orleans,  etc.,  R.  Co.  v.  Vidalia,  117  La.  561. 
42  So.  139.  Act  June  1906,  providing  for  es- 
tablishing, and  quieting  title  to  realty  whore 
public  records  are  destroyed  by  fire,  flood,  or 
eartliquake,  held  to  provide  for  a  judicial 
proceeding,  thougli  at  the  outset  of  the  pro- 
ceedings no  person  is  named  as  opposing  re- 
lief. Title  &  Document  Restoration  Co.  v. 
Kerrigan  [Cal.]  88  P.  356.  Proceedings  for 
registration  of  titles  under  Torrens  system. 
Robinson  v.  Kerrigan    [Cal.]    90  P.   129. 

A'on  judicial:  Whether  a  proposed  drainage 
ditch  will  be  conducive  to  the  public  health, 
convenience,  or  welfare,  or  whether  tlie 
route  therefor  is  practicable,  are  questions  of 
administrative  or  governmental  policy,  and 
jurisdiction  over  them  cannot  be  conferred 
upon  courts  by  statute.  Tyson  v.  "Washing- 
ton County  [Xeb.]  110  N.  W.  634.  Requiring 
judges  of  district  court  to  appoint  members 
of  board  of  control  of  county  almshouse  and 
hospital.  State  v.  Brill,  100  Minn.  499,  111 
N.  W.  294,   639. 

57.  Act  directing  a  court  upon  petition  al- 
leging corrupt  expenditure  of  public  money 
to  summarily  investigate  same,  either  in 
person  or  by  commission,  held  valid,  though 
court  is  not  required  to  reach  any  conclusion 
thereon.  City  of  Hoboken  v.  O'Neill  [N.  J. 
Law]  64  A.  981.  Act  designating  certain 
place  for  holding  terms  of  court,  providing 
council  or  citizens  thereof  furnish  suitable 
accommodation,  to  be  approved  by  circuit 
judge    upon   inspection,    held   a   delegation    of 


a  ministerial  duty  which  might  properly  be 
exercised  by  him.  McCall  v.  Calhoun  Circuit 
Judge.  146  Mich.  319,  13  Det.  Leg.  N.  757,  109 
N.   W.   601. 

58.  Appointment  of  jury  commissioners 
for  selection  of  person  may  be  conferred  on 
circuit  judges.  State  v.  Anson  [Wis.]  112  N. 
W.  475.  Act  conferring  on  court  power  to 
fix  date  of  special  ternas  held  constitutional. 
Ex  parte  Boyd  [Tex.  Cr.  App.]  17  Tex.  Ct. 
Rep.  64.  96  S.  W.  1079. 

59.  Missouri,  etc.,  R.  Co.  v.  Shannon  [Tex.] 
100  S.  W.  138,  afg.  [Tex.  Civ.  App.]  16  Tex. 
Ct.   Rep.   866,    97  S.   W.    527. 

60.  Act  April  17,  1905,  p.  351,  c.  146,  mak- 
ing secretary  of  state  and  comptroller  mem- 
bers of  state  tax  board  with  power  to  de- 
termine value  of  intangible  assests  of  rail- 
roads and  to  distribute  same  for  local  taxa- 
tion, held  not  unconstitutional  as  conferring 
judicial  powers  on  executive  officers.  Mis- 
souri, etc.,  R.  Co.  V.  Shannon  [Tex.]  100  S.  W. 
138,  afg.  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
866,  97  S.  W.  527. 

61.  Senatorial  appointment.  Common- 
wealth v.  Crow  [Pa.]  67  A.  355.  Legislative 
determination  as  to  what  is  a  proper  exer- 
cise of  police  power  is  subject  to  supervision 
of  courts.  Act  prohibiting  offering  of  land 
for  sale  without  written  authority  of  owner 
or  attorney  in  fact.  Fischer  Co.  v.  Woods 
[N.  Y.]  79  N.  E.  836.  Under  the  New  York 
constitution  the  supreme  court  may  review 
a  legislative  apportionment.  Const,  art.  3, 
§  5.  In  re  Sherill,  188  N.  Y.  185,  81  N.  E.  124. 
Whether  an  expenditure  demanded  to  be 
made  from  county  taxes  is  for  county  pur- 
poses within  tlie  constitution  is  a  judicial 
question.  Board  of  Escambia  County  Com'rs, 
V.  Pensacola  Port  Pilot  Com'rs  [Fla.]  42  So. 
697.  But,  where  an  expenditure  is  author- 
ized by  the  legislature  as  being  a  county  pur- 
pose, courts  will  not  interfere  except  in  cases 
free  from  reasonable  doubt.  Id.  Whether 
constitutional  provisions  relative  thereto  are 
complied  with  by  a  statute  redistricting 
state  into  representative  districts  presents 
judicial  and  not  political  questions.  Ragland 
V.  Anderson,  30  Ky.  L.  R.  1199,  100  S.  W.  865. 

62.  Creating  counties  and  civil  districts 
is  a  political  power  and,  though  the  districts 
created  may  not  comply  with  constitutional 
requirements  as  to  area,  wealth,  population, 
etc.,  the  legislative  discretion  is  absolute 
and  cannot  be  reviewed  by  the  courts.  Maxey 
V.  Powers  [Tenn.]  101  S.  W.  181.  Authority 
to  provide  adequate  court  house  and  manner 
of  making  expenditures  therefor  being  con- 
ferred on  police  jury,  courts  will  not  inter- 
fere   with    their   judgment   except   to   prevent 
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Original  jurisdiction  in  matters  other  than  those  enumerated  in  the  constitu- 
tion cannot  he  conferred  upon  a  constitutional  appellate  court.°^ 

§  5.  Relative  poicers  of  Federal  and  state  or  other  subordinate  governments.'^'^ 
Within  its  granted  powers  the  Federal  government  is  supreme,  and,  in  such  matters, 
state  regulation  must  give  way  to  Federal  legislation.  This  rule  as  applied  to  Fed- 
eral bankruptcy  acts,^^  patents,®^  regulation  of  interstate  commerce,®'  recognition  of 
foreign  judgments,^^  extradition,^®  treaties,'^"  import  duties,"^  and  other  matters  of 
Federal  administration  and  regulation,  is  discussed  in  appropriate  topics. 

State  legislation  directed' toward  protecting  the  national  flag  does  not  infringe 
upon  the  exclusive  powers  of  the  Federal  government.'^ 

§  6.  Police  power  in  general.'^ — Within  the  limitations  of  the  state  and  Fed- 
eral constitutions,^*  the  state  ma}',  in  the  exercise  of  its  police  power,  make  such 
regulations  as  are  conducive  of  the  health,"  morals,'^  safety,"'  convenience  and  gen- 
eral welfare  and  prosperity  "*  of  the  people,  though  they  may  incidentally  interfere 


fraud  or  gross  abuse  of  power.  Murphy  v. 
Police  Jurj',  St.  Mary  Parish,  118  La.  401, 
42  So.  979. 

63.  Act  conferring  on  supreme  court  origi- 
nal jurisdiction  in  election  contests  held  un- 
constitutional. Lauritsen  v.  Seward,  99 
Minn.  313,  109  N.  W.  404.  Act  prohibiting 
lower  court  from  granting  new'  trial  or  re- 
quiring remittitur  on  sole  ground  of  exces- 
siveness  of  verdict,  but  giving  supreme  court 
such  power,  held  unconstitutional  as  an  at- 
tempt to  confer  original  jurisdiction  on 
supreme  court.  Yazoo,  etc.,  R.  Co.  v.  Wallace 
[Miss.]    43   So.   469. 

64.  See  7  C.  L.  705. 

65.  See  Bankruptcy,   9  C.  L.  343. 

66.  See  Patents,  8  C.  L.  1285. 

67.  See   Commerce,    9    C.   L.    583. 

68.  See   Foreign   Judgments,    7    C.   L.    1734. 

69.  See  Extradition,   7  C.  L.  1639. 

70.  See   Treaties,   8    C.   L.    2146. 

71.  See   Customs   Laws.    7   C.   L.    1019. 

72.  Neb.  Act  April  8,  1903,  prohibiting  use 
of  flag  for  advertising  purposes.  Halter  v. 
Nebraska,  205  U.  S.  34,  51  Law.  Ed.  696. 

73.  See  7  C.  L.  706. 

74.  Fisher  Co.  v.  "Woods  [N.  T.]  79  N.  E. 
836.  Cannot  in  guise  of  police  power  impose 
burden  upon  interstate  commerce.  V^'estern 
Union  Tel.  Co.  v.  State  [Ark.]  101  S.  TV.  748. 
Ky.  St.  1903,  §  571,  providing  that  corpora- 
tions doing  business  in  that  state  shall  have 
a  known  place  of  business  therein  and  a  resi- 
dent agent  on  whom  process  may  be  served 
held  unconstitutional  in  so  far  as  applied  to 
corporations  engaged  in  interstate  commerce. 
Ryman  Steamboat  Line  Co.  v.  Com.,  30  Ky. 
L.  R.  1276,  101  S.  W.  403.  But  see  T\"estern 
Union  Tel.  Co.  v.  State  [Ark.]  101  S.  W.  748, 
in  which  a  similar  act  was  held  constitu- 
tional as  applying  only  to  intra-state  com- 
merce. 

75.  Held  Trithln  police  poTver:  Act  provid- 
ing for  removal  of  dam  as  a  sanitary  meas- 
ure. Chesapeake  &>  O.  R.  Co.  v.  Com.,  105  Va. 
-97,  54  S.  E.  331.  Summary  seizure  and  de- 
struction of  impure  and  dangerous  articles 
of  food.  North  American  Cold  Storage  Co. 
V.  Chicago,  151  F.  120.  Requiring  railway 
'  ompanies  to  maintain  -water  closets  in  pas- 
senger stations.  Missouri,  etc.,  R.  Co.  v. 
;<tate  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  21, 
97  S.  "W.  720. 

76.  Act   authorizing   summary  .destruction 


of  gambling  instrumentalities  held  within 
police  power.  Mullen  &  Co.  v.  Mosley  [Idaho] 
90  P.  986.  Prohibiting  unlicensed  racing. 
Grainger  v.  Douglas  Park  Jockey  Club  [C.  C. 
A.]    148  F.  513. 

Sale  of  intoxicants  is  within  police  power. 
Regulation  or  prohibition.  Clark  v.  Tower, 
104  Md.  175,  65  A.  3.  State  v.  Settles.  34 
Mont.  448,  87  P.  445.  Licensing.  Cain  v. 
Allen  [Ind.]  79  N.  E.  201.  Imposing  license 
fee  on  all  breweries,  domestic  and  foreign 
doing  business  witliin  the  state.  Schmidt  v. 
Indianapolis  [Ind.]  80  N.  E.  632.  Requiring 
interior  of  bar  room  to  be  visible  from  public 
street  on  days  when  sale  of  liquor  is  pro- 
hibited. Meelian  v.  Jersey  City  Excise 
Com'rs,  73  N.  J.  Law,  382,  64  A.  689. 

77.  Acts  2Sth  Leg.  p.  178,  requiring  elec- 
tric cars  to  be  equipped  with  vestibules  to 
protect  motorman  during  winter  months 
held  a  valid  exercise  of  police  power.  Beau- 
mont Trac.  Co.  V.  State  [Tex.  Civ.  App.]  103 
S.  W.  238.  Statute  fixing  standard  of  purity 
of  petroleum  oils.'  Waters-Pierce  Oil  Co.  v. 
Deselms,  18  Okl.  107,  89  P.  212.  Act  requir- 
ing abutting  owners  and  occupiers  to  re- 
move accumulations  of  snow  from  sideTvalks 
is  witliin  police  power.  State  v.  McCrillis 
[R.    I.]    66    A.    301. 

Dangerous  employments:  Act  regulating 
operation  of  coal  mines  for  protection  of 
miners.  Koppla  v.  State  [Wyo.]  89  P.  576. 
Railroad  employer's  liability  acts.  Schradin 
v.  New  York  Cent.,  etc.,  R.  Co.,  103  N.  Y.  S. 
73.  Gen.  Laws  1905,  p.  386,  c.  163,  restricting 
defense  of  assumed  risk.  El  Paso,  etc.,  K. 
Co.  V.  Foth  [Tex.  Civ.  App.]  100  S.  W.  171. 
Requiring  stretcher,  woolen  and  waterproof 
blankets,  together  with  bandages,  etc.,  to  be 
kept  in  mines.  Wolf  v.  Smith  [Ala.]  42  So. 
824. 

78.  Anti  Trust  Law  Acts  1903,  p.  26S.  c. 
140,  held  valid  exercise  of  police  power. 
Standard  Oil  Co.  v.  State  [Tenn.]  100  S.  W. 
705.  Constitutional  provision  requiring  inter 
change  of  cars  where  goods  carried  are 
destined  to  places  on  other  roads,  at  point 
of  pliysical  connection  with  such  roads  held 
within  police  power.  Louisville  &  N.  R.  Co. 
V.  Central  Stock  Yards  Co.,  30  Ky.  L.  R.  18, 
97  S.  W.  778.  Mo.  Rev.  St.  §  7890,  providing 
that  false  and  fraudulent  representations  in 
application  for  insurance  shall  not  constitute 
a  defense  in  action  on  policy  unless  matters 
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with  liberty,"®  or  affect  property  rights.^"  Laws  for  the  prevention  of  fraud,® ^  regu- 
lating municipal  liability,*-  public  service,*^  and  foreign  **  corporations,  and  the 
marital  relations  and  incidents  thereof,®^  declaring  new  causes  of  escheat,®^  fixing 
uniform  systems  of  weights  and  measures,*^  and  providing  for  the  licensing  of  occu- 
pations requiring  peculiar  knowledge  or  skill,**  are  within  the  police  power.    Though 


misrepresented  actuaUy  contributed  to  death 
of  insured  lield  within  police  power.  North- 
western Xat.  Life  Ins.  Co.  v.  Rig-gs,  203  U.  S. 
243,  51  Law.  Ed.  168.  Act  limiting  amount 
of  commissions  payable  by  insurance  com- 
pany for  new  business  held  within  police 
power.  Boswell  v.  Security  Mut.  Life  Ins. 
Co.,  104  N.  T.  S.  130.  Limiting  height  of 
buildings.  Welch  v.  Swasey,  193  Mass.  364, 
79  N.  E.  745.  See,  also,  Buildings  and  Build- 
ing Restrictions,  9  C.  L.  Prohibition  against 
sale  of  railroad  tickets  by  other  than  agents 
of  company  issuing  same.  Ex  parte  Hughes 
[Tex.  Cr.  App.]  100  S.  W.  160.  Act  creating 
commission  to  license  and  regulate  racing 
associations  held  within  police  power.  Grain- 
ger V.   Douglas   Park  Jockey  Club    [C.   C.  A.] 

148  P.  513.  Statute  requiring  owners  of 
places  of  public  amusement  to  recognize 
tickets  issued  by  them  in  hands  of  unobjec- 
tionable persons  held  within  police  power. 
Western  Turf  Ass'n  v.  Greenberg,  204  U.  S. 
359,    51   Law.    Ed.    520.' 

Cattle  industry:  Imposing  license  on  busi- 
ness of  raising,  herding,  grazing,  and  pas- 
turing,   sheep.     Plumas    County    v.    Wheeler, 

149  Cal.  758,  87  P.  909.  Idaho  Rev.  St. 
§§  1210,  1211,  authorizing  recovery  of  dam- 
ages against  owner  permitting  sheep  to 
graze  on  public  domain  within  two  miles  of 
dwelling  house  held  within  police  power. 
Bacon  v.  Walker,  204  U.  S.  311,  51  Law.  Ed. 
499;  Bown  v.  Walling,  204  U.  S.  320,  51  Law. 
Ed.  503. 

79.  Act  requiring  license  to  hunt  pro- 
tected game  during  open  season  lield  within 
police  power.  Kyle  v.  People,  226  111.  619, 
SO  X.  E.  1081,  and  see.  Fish  and  Game  Laws, 
7  C.  L.  1659.  Act  providing  for  licensing  of 
peddlers  who  are  or  who  have  declared  tiieir 
Intention  to  become  citizens  of  the  United 
States  held  valid  exercise  of  police  power. 
Commonwealth  v.  Hana  [Mass.]  81  N.  E.  149, 
and  see,  Peddling,  8  C.  L.  1338.  Act  making 
wages  due  laborers  payable  in  money  only  or 
negotiable  drafts  payable  in  money  and  mak- 
ing same  payable  wlien  ever  the  laborer 
ceased  work  held  witliin  police  power. 
Shortall  v.  Puget  Sound  Bridge  &  Dredging 
Co.    [Wash.]   88   P.   212. 

80.  Right  to  transport  deer  raised  on  pri- 
vate preserve  is  subordinate  to  police  power. 
Dieterich  v.  Fargo,  52  Misc.  200,  102  N.  Y.  S. 
720.  Acts  1903,  p.  183,  authorizing  summary 
destruction  of  hogs  running  at  large  on  pub- 
lic levee  held  a  proper  exercise  of  police 
power  as  preventing  damage  to  levees.  Ross 
V.  Desha  Levee  Board  [Ark.]  103  S.  W.  380. 
Act  limiting  height  of  buildings  without 
compensation  to  owner  held  within  police 
power.  Welch  v.  Swasey,  193  Mass.  364,  79 
N.  E.  745;  American  Unitarian  Ass'n  v. 
Com.,    193    Mass.    470,    79    N.    E.    878. 

81.  Prohibiting  screening  of  coal  before 
weighing  where  same  is  mined  by  quantity 
held  within  police  power  as  preventing  fraud 
on  miners.  McLean  v.  State  [Ark.]  98  S.  W. 
729.     Act  prohibiting  sale  of  horses  si^ffering 


from  affection  known  as  "choking"  held 
within  police  power  as  preventing  fraud, 
though  disease  was  not  contagious.  Wester 
V.   State,    147  Ala.    121,   41   So.   969. 

Bulk  sale  act,  making  sales  in  bulk  out  of 
usual  course  of  business,  without  notice, 
voidable  as  to  creditors,  held  within  police 
power.  Wilson  v.  Edwards,  32  Pa.  Super. 
Ct.  295;  Spurr  v.  Travis,  145  Mich.  721,  13 
Det.  Leg.  N.  598,  108  N.  W.  1090;  Young  v. 
Lemieux,  79  Conn.  434,  65  A.  436,  600. 

82.  Act  making  written  notice  to  city 
council  of  accumulations  of  sno"w  on  side- 
walks and  a  failure  to  remove  same  within 
a  reasonable  time  thereafter  a  prerequisite 
to  municipal  liability  for  injuries  caused 
thereby  held  a  valid  exercise  of  police  power. 
MacMullen  v.  Middletown  [N.  Y.]  79  N.  E.  863. 

83.  An  act  providing  generally  for  what 
purposes  and  upon  what  conditions,  terms, 
and  limitations,  an  increase  of  the  capital 
stock  of  a  railway  company  may  be  made 
is  witlain  the  police  power.  State  v.  Great 
Northern  R.  Co.,  100  Minn.  445,  111  N.  W. 
289. 

84.  May  impose  reasonable  terms  upon 
the  right  of  a  foreign  corporation  to  engage 
in  intrastate  commerce  though  it  may  also 
be  engaged  in  interstate  commerce.  Western 
Union  Tel.  Co.  v.  State  [Ark.]  101  S.  W.  748. 
Laws  1898,  p.  27,  c.  10,  requiring  foreign  cor- 
poration to  pay  charter  fee  based  upon  au- 
tliorized  capital  stock  before  doing  business 
in  state  held  to  be  within  police  power. 
State  V.  Western  Union  Tel.  Co.  [Kan.]  90 
P.    299. 

85.  Act  making  wife's  inchoate  interest 
absolute  in  her  as  upon  death  of  husband, 
where  on  judicial  sale  such  interest  is  not 
directed  to  be  sold  or  barred  by  the  judg- 
ment, held  within  police  power.  Green  v. 
Estabrook    [Ind.]    79  N.  B.   373. 

8C.  Commonwealth  v.  Chicago  St.,  etc.,  R. 
Co.,  30  Ky.  L.  R.   673,   99  S.  W.  596. 

87.  State  may,  in  exercise  of  its  police 
power,  adopt  a  uniform  system  of  weights 
and  measures  and  to  require  that  all  persons 
whose  business  transactions  require  use  of 
same  to  conform  thereto.  McLean  v.  State 
[Ark.]    98    S.    W.    729. 

88.  Regulations  as  to  qualifications  for 
admission  of  attorneys.  In  re  Applicants  for 
License,  143  N.  C.  1,  55  S.  E.  635.  Act  re- 
quiring registration  of  physicians  exempting 
those  practicing  at  a  certain  prior  date. 
Watson  V.  State  [Md]  66  A.  635.  Pliarmn- 
clst.s.  State  V.  Hovorka,  100  Minn.  249,  110 
N.  W.  870.  Act  providing  for  examination 
and  licensing  of  plumbers  held  within  police 
power.  Douglas  v.  People,  225  111.  536,  80 
N.  E.  341;  Commonwealth  v.  Shafer,  32  Pa. 
Super.  Ct.  497.  Act  providing  for  licensing 
of  plumbers  In  cities  having  an  underground 
sewer  system.  Caven  v.  Coleman  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  778,  96  S.  W.  774.  Den- 
tistry. State  V.  Mcintosh  [Mo.]  103  S.  W. 
1071;  State«v.  Mcintosh  [Mo.]   103  S.  W.  1078. 
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the  fourteenth  amcuument  does  not  impair  the  police  powers  of  the  states,^''  it  cannot 
be  exercised  so  as  to  impair  constitutional  rights,^"  except  in  cases  of  the  gravest 
public  necessity.^i  To  constitute  a  valid  police  regulation,  a  law  must  be  reason- 
able ®-  and  must  bear  a  substantial  relation  to  the  public  welfare.''^  The  police 
power  of  the  state  cannot  be  abdicated  ^*  but  ma}^  be  delegated  to  municipal  corpora- 
tions.^^ 

§  7.     Liberty  of  contract  and  right  of  property  °°  cannot  be  invaded,  except  as 
reasonably  necessary  for  the  public  welfare,"'  but  this  does  not  grant  the  riffht  to  ac- 


89.  North  American  Cold  Storage  Co.  v. 
Chicago,   151  F.   120. 

00.  Grainger  v.  Douglas  Park  Jockey  Club 
[C.  C.  A.]  148  P.  513;  Jordan  v.  State  [Tex. 
Cr.  App.]  103  S.  W.  633.  A  state  cannot  in 
the  exercise  of  its  police  po-wer  deprive 
a  person  of  a  right  granted  by  tlie  constitu- 
tion. Act  maliing  interstate  carrier  of  in- 
toxicating liquors  a  dealer  therein  held  un- 
constitutional. Crescent  Liquor  Co.  v.  Piatt, 
148  F.  894.  Act  providing  that  any  agricul- 
tural laborer,  who,  after  receiving  advances 
should  wilfully  and  without  just  cause  fail 
to  perform  services  required  by  his  contract, 
shall  be  guilty  of  a  misdemeanor,  held  an 
attempt  to  secure  compulsory  services  in 
payment  of  a  debt  and  not  within  police 
power.      Ex  parte  Drayton,  153  F.   986. 

91.  Where  a  boundary  dispute  existed  be- 
tween counties  for  over  a  century,  no  such 
exigency  was  presented  as  to  require  the 
iminediate  and  arbitrary  exercise  of  police 
power  or  the  law  of  overwiielming  necessity 
in  the  invasion  of  private  rights,  though  in- 
volving the  jurisdiction  of  courts,  tlie  right 
of  franchise  and  the  power  of  taxation. 
Litchfield  v.  Pond,  186  N.  T.  66,  78  N.  E.  719. 

93.  Fischer  Co.  v.  Woods  [N.  Y.]  79  N.  E. 
836.  Rev.  St.  §  4413,  for  the  regulation  of 
dealers  in  secondhand  articles  and  junk,  re- 
quiring that  certain  goods  purchased  by 
them  shall  be  kept  on  hand  for  thirty  days, 
is  not  an  unreasonable  requirement.  Phillips 
V.  State,  4  Ohio  N.  P.   (N.  S.)   398. 

93.  Grainger  v.  Douglas  Park  Jockey  Club 
[C.  C.  A.]  148  F.  513.  It  must  appear  that 
the  interests  of  the  public  generally  as  dis- 
tinguished from  a  particular  class  require 
regulation.  Fischer  Co.  v.  Woods  [N.  Y.]  79 
N.  E.  836.  Act  prohibiting  offering  of  real 
estate  for  sale  without  written  authority 
from  legal  or  equitable  owner  or  his  attorney 
in  fact  held  not  within  police  power.  Id. 
Excise  tax  upon  business  of  selling  articles 
when  accompanied  with  "trading  stamps" 
held  not  witiiin  police  power.  O'Keefe  v. 
Somerville,  190  Mass.  110,  76  N.  E.  457.  Act 
prohibiting  construction  of  railroad  in  cer- 
tain territory  held  to  have  been  enacted  in 
interest  of  abutting  owners  whose  property 
would  be  rendered  less  desirable  by  con- 
struction and  operation  of  road  and  therefore 
not  within  police  power.  Baltimore  &  O.  R. 
Co.  v.  "^'aters   [Md.]    66  A.   685. 

Kuiploynient  of  children:  Act  prohibiting 
emploj-ment  of  children  under  certain  age 
in  oiling  of  macliinery  is  within  police  power. 
Lenahan  v.  Pittston  Coal  Min.  Co.  [Pa.]  67 
A.  642.  Act  regulating  employment  of  in- 
fants and  limiting  hours  of  daily  labor  held 
w^ithin  police  power  though  employment  does 
not  involve  direct  danger  to  morals,  decency, 
life,  or  limb.  State  v.  Shorey  [Or.]  86  P.  881. 
Act     prohibiting     employment     of     illiterate 


children  under  sixteen  during  session  of 
public  schools,  unless  attending  niglit  school, 
held  within  police  power.  In  re  Spencer,  149 
Cal.  396,  86  P.  896.  Act  prohibiting  employ- 
ment of  children  under  sixteen  in  certain  oc- 
cupations between  hours  of  10  P.  M.  and  6 
A.    M.,    held    within    police    power.     Id. 

Employment  of  tvomen:  Act  prohibiting 
employment  of  females,  regardless  of  age,  in 
factories  between  hours  of  9  P.  M.  and  6  A. 
M.,  held  not  within  police  power.  People  v. 
Williams,  189  N.  Y.  131,  81  N.  E.  778,  afg.  116 
App.  Div.  379,  101  N.  Y.  S.  562  and  51  Misc. 
383.    100    N.    Y.    S.    337. 

Hours  of  labor:  Act  limiting  hours  of  em- 
ployment of  laborers  on  municipal  Tvork  and 
in  ore  mills,  smelters  and  mines  held  within 
police    power.     State    v.    Livingston    Concrete 

I  Bldg.    &    Mfg.    Co.,    34    Mont.    570,    87    P.    980. 
Act   limiting   hours    of  daily   labor   on   public 

1  improvements   held  not  within  police  power. 

!  Keefe  v.   People    [Colo.]    87   P.   791. 

I       Truck:   Acts    29th   Leg.   p.    372,   c.    152,   pro- 

I  hibiting  payment  of  laborers  in  merchandise 

I  held  unconstitutional.     Jordan  v.  State   [Tex. 

'  Cr.   App.]    103   S.   W.   633. 

I      94.     Charter  allowing  railway  company  to 

I  increase     capital     stock    without     restriction 
does  not  prevent  state  from  regulating  pur- 

I  poses  for  which  increase  may  be  made,  or 
terms,     conditions,     or     limitations,     tliereon. 

I  State  V.  Great  Northern  R.  Co.,  100  Minn.  445, 
111   N.    W.    289. 

93.  City  of  Portland  v.  Cook  [Or.]  87  P 
772. 

96.  See  7   C.   L.   709. 

Held  invalid:  Acts  29th  Leg.  p.  372,  c.  152, 
prohibiting  payment  of  laborers  in  merchan- 
dise. Jordan  v.  State  [Tex.  Cr.  App.]  103  S. 
W.  633.  Acts  proliibiting  employment  of 
women,  irrespective  of  age,  in  factories  be- 
tween hours  of  9  p.  m.  and  6  a.  m.  People  v. 
Williams,  189  N.  Y.  131,  81  N.  E.  778,  afg.  116 
App.  Div.  379,  101  N.  Y.  S.  562  and  51  Misc. 
383,  100  N.  Y.  S.  337.  Ordinance  imposing  li- 
cense fee  of  ?300  on  temporary  stores  and 
transient  dealers.  Uhrlaub  v.  Cincinnati,  4 
Ohio  N.   P.    (N.   S.)    505. 

Valid:  Act  giving  threshers  a  paramount 
lien  if  filed  within  ten  days  after  threshing. 
Hahn  v.  Sleepy  Eye  Mill.  Co.  [S.  D.]  112 
N.  W.  843.  A  mechanics'  lien  law  is  not  an 
impairment  of  the  right  to  contract  where  it 
does  not  extend  but  limits  liability  under  i 
constitutional  lien.  Stimson  IVDll  Co.  v< 
Nolan  [Cal.  App.]  91  P.  262.  An  act  giving 
attorney  lien  on  cause  of  action  after  no- 
tice to  defendant,  and  making  latter  liable 
to  attorney  in  event  of  settlement  without 
attorney's  consent  after  sucii  notice.  O'Con- 
nor V.  St.  Louis  Transit  Co.,  198  Mo.  622,  97 
S.  W.   150. 

97.  As  carrier  exercises  public  functions, 
contracts    with    their    employes    are    subject 
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<|uire  property  in  anything  which  is  not  made  the  subject  of  private  property  by 
liiw,^^  nor  the  right  to  dispose  of  property  which  has  not  been  acquired  under  the  law 
of  the  land.^'* 

§  8.  Freedom  of  speech  and  of  the  press  ^  cannot  be  abridged/  nor  can  it  be 
abused  without  liability.^ 

§  9.  Personal  *  and  religious  liberty  ^  including  the  right  to  choose  employ- 
ment ®  cannot  be  infringed.  Involuntary  servitude  except  for  crime  ^  and  imprison- 
ment for  debt/  except  for  fraud  or  other  wrong, **  is  prohibited. 

§  10.  Equal  protection  of  the  lawj^^  as  guaranteed  by  the  Federal  constitution 
merely  requires  that  the  law  shall  have  equality  of  operation  on  all  citizens  ^^  of  the 
same  class.^^    Within  this  rule  statutes  providing  for  licenses/^  taxation/*  local  im- 


to  resulation  and  control  by  the  Federal 
government,  when  within  interstate  com- 
merce clause.  United  States  v.  Adair,  152  F. 
737.  Ordinance  prohibiting  sale  of  railroad 
tickets  except  by  persons  authorized  in  writ- 
ing by  companies  issuing  same  held  not  un- 
constitutional as  depriving  a  person  of  the 
right  to  dispose  of  his  property  as  he  sees 
fit.  Ex  parte  Hughes  [Tex.  Cr.  App.]  100 
S.  "W.  160. 

Health  regulations:  Ordinance  prohibiting 
sale  of  milk  containing  less  than  three  per 
cent,  butter  fat,  to  be  determined  in  a  certain 
manner,  held  not  unconstitutional  as  depriv- 
ing a  citizen  of  the  gains  of  his  industry. 
City  of  St.  Louis  v.  Bippen,  201  Mo.  528,  100 
S    W.  1048. 

Hours  of  Labor:  Act  limiting  hours  of  em- 
ployment of  laborers  on  municipal  work  and 
in  ore  mills,  smelters  and  mines  held  to  be 
within  police  power  and  therefore  not  an  in- 
fringement on  liberty  of  contract.  State  v. 
Livingston  Concrete  Bldg.  &  Mfg.  Co.,  34 
Mont.    570,    87    P.    980. 

E^niploynient  of  children:  Act  prohibiting 
employment  of  children  under  16  for  greater 
daily  period  than  10  hours  held  not  an  in- 
fringement on  liberty  of  contract.  State  v. 
Shorey  [Or.]   86  P.  881. 

Bulk  sale  laws:  Act  making  sales  in  bulk 
except  upon  notice  void  as  to  creditors  lield 
not  unconstitutional  as  restraining  liberty 
to  contract.  Spurr  v.  Travis,  145  Mich.  721, 
13  Det.  Leg.  N.  598,  108  N.  W.  1090;  Young  v. 
Lemieux.  79  Conn.  434,  65  A.  436,  600. 

98.  "Water  rights.  McCarter  v.  Hudson 
County  Water  Co.,  70  N.  J.  Eq.  695,  65  A.  489. 

99.  At  common  law  riparian  owner  had  no 
right  to  divert  water  from  streams  for  pur- 
poses of  sale  as  merchandise.  McCarter  v. 
Hudson  County  Water  Co.,  70  N.  J.  Eq.  695, 
65  A.  489. 

1.     See  7  C.  L.  710. 

2.*  Act  proliibiting  newspapers  from  pub- 
lishing details  of  execution  of  a  capital  sen- 
tence lield  not  an  infringement  on  the  liberty 
of  the  press.  State  v.  Pioneer  Press  Co.,  100 
Minn.  173,  110  N.  W.  867. 

3.  See,  also.  Contempt,  7  C.  L.  746;  Libel 
and  Slander,  8  C.  L.   713. 

4.  See  7  C.  L.  710.  Neb.  Act  April  8,  1903, 
prohibiting  use  of  national  flag  for  adver- 
tising purposes,  held  not  an  infringement  on 
right  of  personal  liberty.  Halter  v.  State  of 
Nebraska,   205   U.   S.   34,   51   Law.   Ed.   696. 

5.  See  7  C.  L.  710.  For  validity  of  act  of 
scliool  board  in  authorizing  certain  religious 
exercise  in  public  schools,  see  Schools  and 
Education,  8  C.  L.     1851. 

6.  night    of   citizens    to    follow    legitimate 


occupations  is  subject  to  paramount  power 
of  state  to  regulate  same  for  tlie  public 
welfare.  Act  providing  examination  and  li- 
censing of  plumbers  lield  valid.  Douglas  v. 
People,  225  111.  536,  SO  N.  E.  341.  Prohibiting 
employment  of  cliildren  in  certain  occupa- 
tions held  not  an  unreasonable  restriction 
on  rigiit  of  minors  to  work  at  any  occu- 
pation in  which  they  wish  to  engage.  In  re 
Spencer,  149  Cal.  396,  86  P.  896.  Ordinance 
prohibiting  sale  of  railroad  tickets  except  by 
agents  of  company  issuing  same  lieid  not 
unconstitutional  as  preventing  persons  from 
carrying  on  a  lawful  occupation.  Ex  parte 
Hughes   [Tex.  Cr.  App.]   100  S.  "W.  160. 

7.  Act  authorizing  commitment  to  prison 
of  person  acquitted  of  crime  on  ground  of  in- 
sanity wliere  his  discharge  would  be  mani- 
festly dangerous  to  community  does  not 
violate  the  constitutional  inhibition  against 
involuntary  servitude,  except  as  punisliment 
of  crime  wliereof  the  party  sliall  have  been 
duly  convicted.  State  v.  Snell  [Wash.]  89  P. 
931.  Act  authorizing  associations  to  whom 
homeless  or  abandoned  cliild  is  committed 
to  bind  it  out  for  service  for  a  specified  pe- 
riod held  not  violative  of  13th  amendment  as 
authorizing  involuntary  servitude  in  cases 
other  than  as  punishment  for  crime.  Ken- 
nedy V.  Meara,  127  Ga.  68,  56  S.  E.  243.  Act 
making  agricultural  laborer  failing  to  com- 
plete contract  of  employment  after  receiving 
advances  thereon  guilty  of  a  misdemeanor, 
punisliable  by  imprisonment,  creates  system 
of  peonage  in  violation  of  13th  amendment. 
Ex  parte  Drayton,  153  F.  986. 

8.  See  7  C.  L.  711. 

9.  See  Civil  Arrest,  9  C.  L.  653. 

10.  See  7  C.  L.  711. 

11.  Act  prohibiting  all  persons  except 
resident  Indians  from  fishing  for  salmon  ex- 
cept with  liook  and  line  on  certain  days  dur- 
ing tlie  year  lield  not  to  deny  equal  protec- 
tion, the  exemption  as  to  Indians  being  con- 
strued to  include  only  such  Indians  as  are 
not  citizens.  State  v.  Lewis  [Wash.]  88  P.  940. 
A  foreign  corporation  wliich  is  not  subject 
to  process  is  not  a  citizen  within  the  meaning 
of  the  amendment.  Merchants'  Nat.  Bank  v. 
Ford,  30  Ky.  L.  R.  558,  99  S.  W.  260.  A  non- 
resident corporation  cannot  demand  riglits 
which  are  accorded  not  to  citizens  of  the 
state  but  only  to  resident  incorporated  banks. 
Id. 

12.  Grainger  v.  Douglas  Park  Jockey  Club 
[C.  C.  A.]  148  F.  513.  Though  an  act  is  local, 
or  special,  or  even  exceptional  in  its  applica- 
tion it  is  invalid  as  class  legislation  if  it  is 
general  in  its  application  to  the  class  to  which 
it  applies.     Act  exempting  city  from  liability 
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where  injury  was  caused  by  neglect  of  any 
person  to  keep  sidewalks  clear  of  obstruc- 
tion held  not  class  legislation.  Maclam  v. 
Marquette  [Mich.]  14  Det.  Leg.  N.  207,  111 
N.  W.  1079.  Mo.  Rev.  St.  §  7890  providing 
that  false  and  fraudulent  representations 
in  application  for  insurance  shall  not  con- 
stitute a  defense  in  action  on  policy  unless 
matters  misrepresented  actually  contributed 
to  death  of  insured,  by  its  terms  applying 
alike  to  domestic  and  foreign  insurance 
companies,  held  not  unconstitutional  as 
denying  equal  protection.  Northwestern 
Nat.  Life  Ins.  Co.  v.  Riggs,  203  U.  S.  243, 
51  Law.  Ed.  168.  St.  1891,  p.  490,  c.  264, 
authorizing  certain  corporations  to  act  as 
executor  upon  depositing  securities  of  value 
of  $200,000  with  state  treasurer,  and  provides 
that  no  other  bond  shall  be  required,  but 
that  before  accepting  it  must  obtain  certifi- 
cate of  compliance  with  law  from  bank  com- 
missioners, held  that  as  such  certificate  was 
not  conclusive  of  its  solvency,  court  might 
require  further  security  and  the  act  was 
therefore  not  unconstitutional  as  class  legis- 
lation. In  re  Kilborn  [Cal.  App.]  89  P.  985. 
Act  making  it  unlawful  for  employers  of 
labor  to  combine  or  confer  together  for  pur- 
pose of  preventing  any  person  from  obtain- 
ing employment  held  to  operate  equally  ofi 
all  employers.  Joyce  v.  Great  Northern  R. 
Co.,  100  Minn.  225,  110  N.  W.  975.  Act  pro- 
viding for  appointment  of  board  of  archi- 
tecture from  certain  association  of  architects, 
such  board  to  have  power  to  examine  and 
certify  architects,  held  not  class  legislation. 
Ex  parte  McManus  [Cal.]  90  P.  702.  Act  pro- 
hibiting assignment  of  claims  against  em- 
ployes of  firms,  etc.,  engaged  in  interstate 
business  for  purpose  of  avoiding  state  ex- 
einption  laws,  and  creating  a  riglit  of  ac- 
tion for  the  recovery  from  the  assignor  of 
e.xempt  wages  attached  pursuant  to  such  as- 
signment, together  with  attorney's  fees  and 
costs,  held  constitutional.  Gordon  Bros.  v. 
Wageman  [Neb.]  108  N.  W.  1067.  Act  pro- 
viding for  county  depositories  does  not  fail 
of  uniform  operation  throughout  state  by 
reason  of  provision  that  in  counties  where 
there  are  located  banks  or  trust  companies 
incorporated  under  the  state  laws  or  laws 
of  the  United  States,  such  banks  only  shall 
be  eligible  to  bid  for  and  receive  county 
funds,  but  in  counties  where  there  are  no 
such  banks  located,  private  banks  may  be 
awarded  funds.  State  v.  Oviatt,  4  Ohio  N.  P. 
(N.  S.)  481.  Imprisonment  or  penalty  clause 
of  anti-trust  law  (Rev.  St.  §  4427-4),  held 
not  in  contravention  of  requirement  that  all 
laws  of  a  general  nature  shall  have  uniform 
operation  throughout  the  state.  State  v.  Hy- 
geia  Ice  Co.,  4  Ohio  N.  P.  (N.  S.)  361.  Ex- 
emption from  act  prohibiting  employment  of 
children  in  favor  of  domestic  work  and 
certain  kinds  of  agricultural  labor  during 
time  public  schools  are  not  in  session  or 
after  school  hours  held  not  to  constitute  an 
unlawful  discrimination.  In  re  Spencer, 
149  Cal.  396,  86  P.  896.  Act  prohibiting  em- 
ployment of  children  in  certain  enumerated 
occupations  held  not  unconstitutional  as 
discriminating  in  favor  of  other  unenumer- 
ated  employments.  Id.  Act  prohibiting  em- 
ployment of  illiterate  children  under  si.xteen 
yeaft-s  of  age  during  hours  of  session  of  pub- 
lic schools  unless  attending  night  scliool, 
held  not  discriminatory.  Id.  Provision  in 
act  prohibiting  employment  of  children  per- 
mitting    same     during     vacation     of     public 


schools  upon  permit  from  principal  construpd 
aa  authorizing  employment  during  public 
school  vacation  upon  permit  from  principal 
of  school  which  child  attends  and  therefore 
not  a  discrimination  against  cliildren  at- 
tending private  schools.  Id.  Proviso  in 
act  prohibiting  employment  of  children  per- 
mitting same  where  child  is  over  12  years 
of  age  and  parent  is  sick  and  unable  to  labor 
held  not  a  discrimination  against  orphans 
and  abandoned  children,  such  proviso  being 
intended   for   benefit   of   infirm   parent.     Id. 

13.  Act  providing  for  licensing  of  peddlers 
who  are,  or  who  have  declared  their  inten- 
tion to  become  citizens  of  the  United  States 
held  not  to  deny  equal  protection,  being 
within  police  power.  Commonwealth  v. 
Hana  [Mass.]  81  N.  E.  149.  Act  providing 
for  licensing  of  peddlers,  discriminating  in 
favor  of  residents  of  city  or  town,  who  pay 
taxes  there  on  stock  in  trade,  and  those 
over  seventy  years  of  age  held  not  a  denial 
of  equal  protection.  Id.  Ordinance  imposing 
a  license  fee  of  $200  on  wholesalers  of  kero- 
sene oil  held  not  discriminative.  Mefford  v. 
City  Council  of  Sheffield  [Ala.]  41  So.  970. 
Act  requiring  licensing  of  plumbers  held  not 
class  legislation.  Douglas  v.  People  225  III. 
536,  80  N.  E.  341.  Act  prohibiting  any  "per- 
son or  firm"  from  engaging  in  business  of 
plumbing  unless  licensed  held  not  to  permit 
firm  to  engage  therein  if  only  one  member 
thereof  is  licensed  and  therefore  not  within 
inhibition  against  class  legislation.  Caven  v. 
Coleman  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
778,  96  S.  W.  774.  Under  an  act  authorizing 
the  registration  by  a  municipal  board  of 
journeymen  and  master  plumbers,  a  regula- 
tion by  such  board  providing  for  the  regis- 
tration of  master  plumbers  only  is  void  as 
lacking  uniformity.  Commonwealth,  v.  Sha- 
fer,   32   Pa.  Super.  Ct.  497. 

14.  The  inequality  of  a  tax  does  not  come 
within  the  purview  of  the  14th  amendment 
as  a  denial  of  equal  protection.  State  v. 
McCrillis  [R.  L]  66  A.  301.  A  tax  which  is 
general  and  uniform  and  based  on  due  pro- 
cess does  not  deny  equal  protection  of  the 
law.  Bergen  &  Dundee  R.  Co.  v.  State  Board 
of  Assessors  [N.  J.  Err.  &  App.]  67  A.  668; 
Central  R.  Co.  v.  State  Board  of  Assessors 
[N.  J.]  67  A.  672.  Legislature  may  classify 
different  persons  or  subjects  of  taxation  and 
it  is  sufHcient  if  tax  levied  on  each  class  is 
equal  and  uniform  as  to  that  class.  State 
V.  Galveston,  etc.,  R.  Co.  [Tex.]  16  Tex.  Ct. 
Rep.  909,  97  S.  W.  71,  rvg.  [Tex.  Civ.  App.] 
93  S.  W.  464.  Act  imposing  a  heavy  burden 
on  one  class  of  property  and  none  upon  other 
classes  does  not  deny  equal  protection.  Peo- 
ple V.  Mensching  [N.  Y.]  79  N.  E.  884.  An  oc- 
cupation tax  imposed  equally  on  all  persons 
engaged  in  such  occupation  does  not  deny 
equal  protection  of  law.  Acts  1906,  p.  549, 
imposing  license  tax  on  rectifiers  of  spirits. 
Brown-Foreman  Co.  v.  Com.,  20  Ky.  L.  R.  793, 
101  S.  W.  321.  New  York  Laws  1905,  c.  241^ 
imposing  tax  on  titansfers  of  corporate  stock 
held  not  unconstitutional  as  an  arbitrary 
classification  in  favor  of  sales  of  other  kinds 
of  personalty,  corporate  bonds,  etc.  People 
of  New  York  v.  Reardon,  204  U.  S.  152,  51 
Law.   Ed.   415. 

Occupation  Tax  on  presidents  of  certain 
enumerated  corporations  held  not  a  denial  of 
equal  protection.  Witham  v.  Stewart  [Ga.] 
58  S.  E.,  463.  For  the  purposes  of  taxation, 
railroads  may  be  treated  as  a  separate  class 
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and  hence  an  act  does  not  deny  equal  protec- 
tion because  applying  only  to  railroads. 
State  V.  Chicago  &  N.  W.  R.  Co.  [Wis.]  112 
N.  W.  515.  Ordinance  imposing  tax  on  per- 
sons engaged  in  business  of  selling  fire- 
sale,  auction  sale,  damaged  or  bankrupt 
stocks  of  goods,  held  constitutional,  such  oc- 
cupation constituting  a  class  to  which  legis- 
lation may  be  specifically  directed.  City  of 
Emporia  v.  Endelman  [Kan.]  89  P.  685.  The 
legislature  may  single  out  and  make  classi- 
fications for  the  purpose  of  levying  occu- 
pation taxes,  the  only  requirement  being  that 
they  operate  equally  on  those  of  the  same 
class.  Occupation  tax  on  oil  producers  lield 
valid.  Producers'  Oil 'Co.  v.  Stephens  [Tex. 
Civ.  App.]  99  S.  W.  157.  That  Acts  29th  Leg. 
p.  364,  c.  148,  §  9,  imposes  an  occupation  tax 
at  a  higher  rate  on  persons  engaged  in 
wholesaling  oil  than  those  engaged  in  whole- 
saling otlier  goods  held  not  to  render  it  un- 
constitutional as  denying  equal  protection. 
Texas  Co.  v.  Stephens  [Tex.]  103  S.  W.  481. 
Act  imposing  tax  on  gross  earnings  of  car- 
riers lield  to  operate  uniformly  on  all  car- 
riers and  therefore  not  a  denial  of  equal  pro- 
tection. State  V.  Galveston,  etc.,  R.  Co. 
[Tex.]  16  Tex.  Ct.  Rep.  909,  97  S.  W.  71,  rvg. 
[Tex.  Civ.  App.]   93  S.  W.  464. 

Districts:  Act  setting  out  divers  rules 
for  taxation  of  property  in  same  taxing  dis- 
trict held  not  a  denial  of  equal  protection. 
Central  R.  Co.  v.  State  Board  of  Assessors 
[N.  J.  Law]  65  A.  244.  Each  county  being  a 
separate  taxing  district,  a  tax  law  exempting 
certain  counties  from  its  operation  does  not 
deny  equal  protection.  Murpli  v.  Landrum 
[S.  C]  56  S.  E.  850. 

Inlieritauce  taxes:  La.  Act  June  28,  1904, 
exempting  from  inheritance  tax  successions 
which  have  been  closed,  does  not  deny  equal 
protection  as  an  arbitrary  classification,  a 
tax  on  closed  successions  being  invalid. 
Cahen  v.  Brewster,  203  U.  S.  543,  51  Law.  Ed. 
310.  111.  Act  May  10,  1901,  amending  Laws 
1895,  p.  301,  exempting  domestic,  religious, 
and  educational  corporations  from  payment 
of  inheritance  tax,  and  subjecting  foreign 
corporations  of  same  character  to  payment  of 
tax,  lield  not  a  denial  of  equal  protection, 
the  classification  being  reasonable.  Board  of 
Education  v.  People,  203  U.  S.  553,  51  Law. 
Ed.   314. 

15.  Acts  Arpil  23,  1893,  p.  92,  §  109,  pro- 
viding that  city  may  include  in  a  special  as- 
sessment for  street  improvements  cost  of 
bringing  street  to  established  grade  when 
in  its  opinion  general  revenue  fund  does  not 
w^arrant  expenditure  therefor,  held  not  to 
deny  equal  protection.  City  of  Sedalia  v. 
Smith   [Mo.]    104  S.  AV.  15. 

10.  Act  incol*porating  local  society  with 
same  name  as  tliat  of  a  previously  existing 
state  association  whose  charter  from  a  for- 
eign corporation  had  been  withdrawn  by  lat- 
ter, and  conferring  upon  such  society  exclu- 
sive right  to  grant  subcharters  In  state,  held 
not  to  deny  foreign  corporation  equal  protec- 
tion of  law.  National  Council  v.  State  Coun- 
cil, 203  U.  S.  151,  51  Law.  Ed.  132.  W.  Va, 
Acts  1905,  c.  39,  requiring  all  foreign  and 
domestic  nonresident  corporations  to  ap- 
point state  auditor  to  accept  service  of  pro- 
cess,  held  not  to  deny   equal  protection.      St 


Mary's  Franco- American  P.  Co.  v.  "West  Vir- 
ginia, 203  U.  S.  183,  51  Law.  Ed.  144.  Act 
requiring  foreign  corporations  as  a  condi- 
tion to  doing  business  in  state  to  file  cer- 
tified copy  of  articles  of  incorporation  and 
pay  required  fee  in  substance  what  is  re- 
quired of  domestic  corporations  held  not  un- 
constitutional as  denying  equal  protection. 
Western  Union  Tel.  Co.  v.  State  [Ark.]  101 
S.  W.  748.  Laws  1898,  p.  27,  c.  10,  requiring 
domestic  and  foreign  corporations  before 
doing  business  in  state  to  pay  fee  based  upon 
autliorized  capital  stock,  is  held  not  un- 
constitutional as  denying  foreign  corpora- 
tions equal  protection,  though  most  of  tlieir 
capital  may  be  invested  in  property  outside 
of  the  state.  State  v.  Western  Union  Tel. 
Co.  [Kan.]  90  P.  299.  Laws  1891,  p.  75,  pro- 
hibiting foreign  corporations  who  have  not 
complied  with  state  law  from  doing  busi- 
ness in  the  state  and  making  contracts  en- 
tered into  by  them  therein  void,  held  not 
unconstitutional  as  denying  equal  protec- 
tion of  tlie  law.  Boeder  v.  Robertson,  202 
Mo.  522,  100  S.  W.  1086. 

•  17.  Act  giving  a  prior  lien  to  persons 
furnishing  mining  or  manufacturing  com- 
panies' supplies  necessary  to  operation  of 
same  held  not  to  deny  equal  protection.  First 
Nat.  Bk.  V.  William  R.  Trigg  Co.  [Va.]  56  S. 
E.  158.  Act  making  lien  of  thresher  superior 
to  all  other  liens  except  those  given  for  the 
seed  from  which  grain  was  grown  held  not 
unconstitutional  as  class  legislation  because 
given  for  use  of  threshing  machine  only  and 
not  for  men  and  teams  used  in  connection 
therewith.  Phelan  v.  Terry  [Minn.]  112  N. 
W.  872.  Act  creating  attorney's  lien  on 
cause  of  action  held  not  invalid  as  class  legis- 
lation. O'Connor  v.  St.  Louis  Transit  Co.,  198 
Mo.  622,  97  S.  W.  150.  Act  making  sales  in 
bulk,  except  upon  notice,  void  as  to  creditors, 
held  not  to  constitute  class  legislation  be- 
cause not  including  merchants  having  no  cred- 
itors, nor  persons  of  otlier  callings.  Spurr  v. 
Travis,  145  Mich.  721,  13  Det.  Leg.  N.  598.  108 
N.  W.  1090.  Act  providing  that  sale  in  bulk  of 
stock  of  merchandise  and  fixtures  otherwise 
than  in  ordinary  course  of  trade  and  in  regu- 
lar and  usual  prosecution  of  seller's  business 
without  notice  shall  be  void  licld  not  class 
legislation.  Wilson  v.  Edwards,  32  Pa.  Super. 
Ct.  295.  Idaho  Rev.  St.  §§  1210,  1211,  author- 
izing recovery  of  damages  against  owner  of 
sheep  permitting  them  to  graze  on  public 
domain  within  two  miles  of  dwelling  house, 
held  not  unconstitutional  as  discriminating 
in  favor  of  owners  of  cattle.  Bacon  v. 
Walker,  204  U.  S.  311,  51  Law.  Ed.  499;  Brown 
V.  Walling,  204  U.  S.  320,  51  Law.  Ed.  503. 
Ordinance  prohibiting  sale  of  railroad  tickets 
except  by  persons  duly  authorized  in  writing 
by  companies  Issuing  same  held  not  a  denial 
of  equal  protection  by  granting  special  privi- 
leges to  railroads.  Ex  parte  Hughes  [Tex. 
Cr.  App.]  100  S.  W.  160.  Act  requiring  all 
persons,  corporations,  or  associations,  con- 
ducting places  of  public  amusement,  to 
recognize  tickets  Issued  by  them  in  hands  of 
persons  not  objectionable,  held  not  to  deny 
owner  of  race  course  equal  protection. 
Western  Turf  Ass'n  v.  Greenberg,  204  U.  S. 
359,  51  Law.  Ed.  520.  Illinois  Act  April  18, 
1899,    making    mine    owners    responsible    for 
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defaults  of  certain  employes  whom  they  are 
required  to  select  from  those  licensed  by 
state  mining-  lield  not  to  deny  them  equal 
protection.  Wilmington  State  Min.  Co.  v. 
Fulton,  205  U.  S.  60,  51  Law.  Ed.  70S.  Ordi- 
nance prohibiting  sale  of  lueat  after  nine 
a.  m.  on  Sunday  held  not  unconstitutional  as 
class  legislation,  general  laws  proliibiting 
sale  of  any  goods  on  Sunday  except  provi- 
sions and  drugs  and  then  only  in  cases 
of  immediate  necessity.  City  of  St.  Louis 
V.  De  Lassus  [Mo.]  104  S.  W.  12.  Act 
prohibiting  practice  of  architecture  by  uncer- 
tified architects,  unless  they  inform  clients 
that  they  are  not  certified,  held  not  class 
legislation.  Ex  Parte  McManus  [Cal.]  90  P. 
702.  Act  prohibiting  employment  of  cliildren 
under  16  in  certain  occupations,  between 
hours  of  10  P.  M.  and  6  A.  M.,  held  not  class 
legislation.  In  re  Spencer,  149  Cal.  396,  86 
P  896.  Act  prohibiting  employment  of  la- 
borers for  more  than  eight  hours  per  daj'  on 
municipal  work  or  in  ore  mills,  smelters,  and 
mines,  held  not  a  denial  of  equal  protection. 
State  V.  Livingston  Concrete  Bldg.  &  Mfg. 
Co.,  34  Mont.  570,  87  P.  980.  Act  regulating 
licensing  of  sale  of  intoxicating  liquors  held 
to  give  applicant  for  license  right  to  contest 
in  court  the  validity  of  a  blanket  remon- 
strance and  therefore  not  denying  equal  pro- 
tection. Cain  v.  Allen  [Ind.]  79  N.  E.  201. 
Act  requiring  saloons -except  those  maintain- 
ing bowling  alleys  to  keep  Interiors  visible 
from  street  on  days  when  sale  of  liquor  is 
prohibited  held  not  class  legislation,  though 
other  places  where  intoxicating  liquor  is  sold 
do  not  come  within  the  purview  of  the  act. 
Meehan  v.  Board  of  Excise  Com'rs  of  Jersey 
City,  73  N.  J.  Law,  382,  64  A.  689.  Act  regu- 
lating sale  of  intoxicating  liquors  providing 
that  it  shall  not  apply  to  wholesalers  selling 
not  less  than  five  gallons  at  a  time  held  not 
to  deny  equal  protection.  State  v.  Bock,  167 
Ind.  559,  79  N.  E.  493. 

18..  Act  making  a  carrier  delivering  in- 
toxicating liquor  to  other  than  bona  fide 
consignees  a  dealer  tlierein  and  subject  to 
criminal  prosecution  as  such  denies  carrier 
equal  protection  of  law.  Crescent  Liquor  Co. 
V.  Piatt,  148  F.  894.  Act  requiring  railway 
company  to  sell  500  mile  mileage  books  at 
less  rates  per  mile  than  usual  charges  held 
to  deny  company  equal  protection  of  law. 
Commonwealth  v.  Atlantic  Coast  Line  R.  Co. 
[Va.]  55  S.  E.  572.  Act  delegating  to  agent 
of  carrier  right  to  determine  who  are  bona 
fide  consignees  of  intoxicating  liquor  and 
to  refuse  to  deliver  to  others  deprives  ship- 
pers thereof  equal  protection  of  the  law. 
Crescent  Liquor  Co.  v.  Piatt,  148  F.  894.  Em- 
ployer's liability  act  governing  railroads 
construed  as  to  applying  to  all  persons  ope- 
rating railroads  w^hether  coiporate  or  not 
and  therefore  not  denying  equal  protection. 
Pittsburg,  etc.,  R.  Co.  v.  Lightheiser  [Ind.] 
78  N.  E.  1033.  Laws  1897,  p.  14,  c.  6,  making 
"every  person,  receiver  or  corporation,"  own- 
ing or  operating  a  railroad,  liable  for  inju- 
ries caused  employe  through  negligence  of 
fellow-servant  held  not  to  deny  equal  pro- 
tection, though  construed  as  applying  to 
servant  injured  while  pusliing  a  car  on  a 
tram  way  used  in  hauling  ties  from  defend- 
9  Curr.  L.—  40. 


ant's   main   line   to   its  creosote  plant.     Miss- 
ouri, etc.,  R.  Co.  V.  Smith   [Tex.  Civ.  App.]   99 
S.   W.    743.      Constitutional   amendment   abro- 
gating fellow-servant  doctrine  as  to  railways 
of  commerce  held  not  denial  of  equal  protec- 
tion  because   not  applying   to   railroads   con- 
stituting   an    adjunct    to    the    main    business 
of  owners  or  operators.     Bradford  Construc- 
1  tion    Co.    v.    Heflin    [Miss.]    42    So.    174.      Con- 
stitutional     amendment      and      laws      passed 
thereunder    subjecting    carriers    to    jurisdic- 
tion  of  corporation  commission  clothed  witli 
limited    executive,     legislative,     and    judicial 
powers,  held  not  to  deny  equal  protection,  all 
of  that  class  being  treated  alike.     Winches- 
!  ter   &   S.   R.    Co.   v.    Com.    [Va.]    55    S.    E.    692. 
Federal    employer's    liability    act    regulating 
liability   of   interstate   carriers   for  injury   to 
employes   held   not   to   deny   equal   protection 
of  law.     Kelley  v.  Great  Northern  R.  Co.,  152 
F.  211,  overruled  as  an  attempted  regulation 
of  intra-state  commerce.     Howard  v.  Illinois 
Cent.  R.  Co.,  28  S.  Ct.  141.    Act  imposing  pen- 
I  alty    on    railroads    for    failure    to    maintain 
water  closets  in  passenger  stations  held  not 
a  denial  of  equal  protection.    Missouri,  etc.,  R. 
Co.  V.  State  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  25, 
97  S.  W.  720.     Gen.  Laws  1905,  p.  386,  c.  163, 
j  restricting  defense  of  assumed  risk  in  actions 
;  against    railroads    and    street    railroads,    held 
not    to    deny    equal    protection    because    not 
I  applying    to    interurban    railroads    as    if    lat- 
[  ter    belong   to   separate    class    the    act   is    not 
[  discriminatory.      El   Paso   &   S.   W.    R.    Co.   v. 
Foth    [Tex.    Civ.    App.]     100    S.    W.    171.      Act 
authorizing    corporations    owning    tramway, 
j  electric     railways,     etc.,     created     thereunder 
I  to  condemn  crossings  with  existing  railroads 
held   not   to   deny    latter   equal   protection    of 
law    because    not    conferring   such    power   on 
them.     Alderman  &  Sons  Co.  v.  Wilson  Lum- 
ber Co.   [S.  C]  57  S.  E.  756. 

19.  Act  making  it  a  crime  to  procure  ad- 
vances under  contract  of  employment  with 
intent  to  defraud  held  not  to  deny  equal  pro- 
tection. Vance  v.  State  [Ga.]  57  S.  E.  889. 
Act  permitting  person  injured  by  act  of  de- 
fendant in  procuring  advances  under  con- 
tract of  employment  with  intent  to  defraud, 
to  testify,  and  denying  defendant  such  right, 
held  not  a  denial  of  equal  protection.  Id. 
Penal  statute  making  officer  of  bank  guilty 
of  embezzlement,  if  money  taken  was  de- 
posited though  not  intrusted  to  his  custody, 
held  to  apply  alike  to  all  persons  in  that  oc- 
cupation and  not  objectionable  as  class  legis- 
lation because  in  other  cases  requiring  money 
to  be  in  custody  of  employe.  Imboden  v. 
People  [Colo.]  90  P.  608.  Act  authorizing 
challenge  of  grand  jurors  on  ground  of 
age  prior  to  such  juror  being  sworn  does 
not  deny  equal  protection  to  one  barred 
from  making  such  challenge  because  alleged 
crime  was  committed  after  such  jurors  had 
been  sworn,  as  it  applies  alike  to  all  per- 
sons under  like  circumstances  State  v.  Lang 
[N.  J.  Law]   66  A.  942. 

20.  Ark.  Act  Feb.  15,  1893,  requiring  per- 
sonal service  of  summons  on  resident  own- 
ers at  least  20  days  before  entering  decree 
for  unpaid  levee  taxes  and  providing  con- 
structive service  on  non-residents  by  publi- 
cation for  only  four  weeks  held  not  to  deny 
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Classification  is  not  prohibited  -^  but  it  must  be  reasonable,-^  must  not  discrim- 
inate against  particular  persons  in  favor  of  others  of  the  same  class,-*'  -^  and  must 


latter  equal  protection.  Ballard  v.  Hunter, 
204  U.  S.  241,  51  Law.  Ed.  461.  Rev.  St.  1899, 
§§  3227-3232  (Ann.  St.  1906,  pp.  1832-1834), 
authorizing  ex  parte  order  requiring  judg- 
ment debtor  to  appear  and  submit  to  exain- 
ination  in  supplementary  proceedings,  held 
not  unconstitutional  as  denying  equai  pro- 
tection. Ackerman  v.  Green,  201  Mo.  221,  100 
S.  W.  30.  Act  authorizing  citizens  having  an 
interest  to  institute  quo  warranto  upon  ob- 
taining leave  where  county  attorney  refuses 
to  do  so  held  not  to  deny  equal  protection 
though  no  provision  is  made  for  notice  of 
application  for  leave.  State  v.  Des  Moines 
City  R.  Co.  [Iowa]  109  N.  W.  867.  Act  re- 
quiring corporations  to  produce  books  and 
papers  necessary  to  inquiry  before  court 
held  not  discriminatory  in  violation  of  14th 
amendment  because  applying  only  to  cor- 
porations, being  construed  as  a  subpoena 
duces  tecum  requiring  a  corporation  to  do 
that  which  an  individual  could  already  be 
compelled  to  do.  In  re  Consolidated  Render- 
ing Co.   [Vt.]   66  A.  790. 

21.  Act  making  agricultural  laborers  fail- 
ing to  complete  contract  of  employment 
after  receiving  advances  guilty  of  a  misde- 
meanor violates  equality  clause  of  14th 
amendment.  Ex  parte  Drayton,  153  F.  986. 
Statute  allowing  an  attorney's  fee  as  part  of 
costs  in  one  clasfi  of  actions  and  not  in 
others,  or  which  allows  it  to  one  party  to  an 
action  and  not  to  the  other,  denies  equal 
protection  of  the  law.  Mechanic's  lien. 
Builders'  Supply  Depot  v.  O'Connor  [Cal.] 
88  P.  982.  Act  March  27,  1907,  providing 
that  in  taking  appeals  city  of  Memphis 
shall  be  required  to  give  bond  but  need  not 
give  security  therefor,  held  unconstitutional 
as  class  legislation.  Malone  v.  Williams 
[Tenn.]   103  S.  W.  798. 

23.  Where  one  of  two  possible  classes  is 
admittedly  subject  to  classflcation,  the 
other  is  likewise  subject.  Railroads  or- 
ganized under  general  laws  being  subject  to 
(jlassiflcation,  those  operating  under  special 
charters  are  also.  Shelton  v.  Erie  R.  Co.,  73 
N.  J.  Law,  558,  66  A.  403.  Minors  form  a 
class  to  which  legislation  may  be  exclu- 
sively directed  witliout  coming  within  tlae 
inhibition  against  class  legislation.  In  re 
Spencer,  149  Cal.  396,  86  P.  896.  Act  prohib- 
iting employment  of  children  under  16  for 
more  than  10  hours  per  day  held  not  a  denial 
of  equal  protection.  State  v.  Shorey  [Or.]  86 
P.  881.  Act  requiring  successful  candidate 
for  office  of  supervisor  of  assessments  to 
furnish  bond  to  the  state  signed  by  an  au- 
thorized surety  company  held  not  unconsti- 
tutional as  class  legislation.  State  v.  Sam- 
uelson  [Wis.]  Ill  N.  W.  712.  The  legisla- 
ture may  prescribe  reasonable  qualifications 
for  public  oJHces.  Act  requiring  candidate 
for  supervisor  of  assessments  to  be  an  elec- 
tor and  householder  of  county  for  not  less 
than  four  years  held  not  class  legislation. 
Id.  The  Ohio  act  providing  for  county  de- 
positories (98  O.  L.  274)  is  not  in  contraven- 
tion of  sections  1  or  2  article  1  of  state  Con- 
stitution, or  of  Fourteenth  Amendment  of 
F'ederal  Constitution,  by  reason  of  tlie  fact 
that  it  discriminates  against  natural  per- 
sons  and   in   favor   of   banks   and    trust   com- 


panies. State  V.  Oviatt,  4  Ohio  N.  P.  [N.  S.) 
481.  Classification  may  properly  be  made  the 
basis  of  the  choice  or  selection  of  the  legis- 
lative or  the  administrative  body  upon  whom 
the  power  of  selection  is  conferred.  Act 
conferring  authority  to  license  racing  'asso- 
ciations on  a  state  racing  commission  lield 
valid.  Grainger  v.  Douglas  Park  Jockey 
Club  [C.  C.  A.]  148  F.  513.  Rev.  St.  §  3631a, 
held  not  unconstitutional  because  conferring 
upon  mutual  burial  association,  whether  re- 
garded as  an  insurance  coinpany  or  a  benefi- 
cial society,  riglits  and  privileges  differing 
from  those  bestowed  upon  other  associations 
doing  a  similar  business.  State  v.  Burial 
Ass'n,  8  Ohio  C.  C.   (N.  S.)   233. 

23.  Bedford  Quarries  Co.  v.  Bough  [Ind.] 
80  N.  E.  529;  Grainger  v.  Douglas  Park 
Jockey  Club  [C.  C.  A.]  148  F.  513.  Act  for 
registration  of  physicians  exempting  gratu- 
itous services,  students  in  hospitals  or  offices 
of  physicians,  physicians  licensed  in  other 
states,  army  and  navy  surgeons,  chiropodists, 
midwives,  etc.,  held  a  reasonable  classifica- 
tion. Watson  v.  State  [Md.]  66  A.  635.  Act 
placing  peddlers  of  butter  and  milk  in  one 
class  for  license  purposes  while  peddlers  of 
other  articles  are  classified  together  held 
not  to  deny  equal  protection.  Miller  v. 
Birmingham  [Ala.]  44  So.  388.  Owing  to  pe- 
culiar hazards  of  railroading,  employers' 
liability  acts  applying  only  to  railroads  are 
nbt  based  on  arbitrary  classification.  Pitts- 
burg, etc.,  R.  Co.  V.  Lightheiser  [Ind.]  78  N.  E. 
1033.  Act  requiring  all  physicians  and  sur- 
geons to  be  registered,  exempting  those  prac- 
ticing at  a  certain  date  prior  who  were  still 
practicing  and  who  could  prove  to  have 
treated  a  certain  number  of  persons,  held 
not  an  arbitrary  discrimination.  Watson  v. 
State  [Md.]  66  A.  635.  Pa.  Act  April  4,  1868, 
restricting  right  of  action  of  railway  mail 
clerks  and  others  whose  employment  in  and 
about  railroads  subjects  them  to  greater 
peril  than  passengers  for  injuries  to  'that 
which  an  employe  of  the  company  would 
have  under  like  circumstances,  held  a  reason- 
able classification.  Martin  v.  Pittsburg,  etc., 
R.  Co.,  203  U.  S.  284,  51  Law.  Ed.  184.  Neb. 
Act  April  8,  1903,  prohibiting  use  of  national 
flag  for  advertising  purposes,  expressly  ex- 
empting newspapers,  books,  pamphlets,  etc., 
on  which  may  be  printed  a  representation  of 
the  flag  when  disconnected  from  any  adver- 
tisement, held  not  unconstitutional  as  deny- 
ing equal  protection.  Halter  v.  State  of  Ne- 
braska, 205  U.  S.  34,  51  Law.  Ed.  696.  Act 
prohibiting  dispensing  of  drugs  by  anyone 
other  than  a  registered  pharmacist  in  towns 
having  a  population  of  500  or  over,  or  by 
other  than  an  assistant  registered  pharma- 
cist in  towns  having  less  than  that  popula- 
tion, held  not  to  deny  equal  protection. 
State  V.  Evans,  130  Wis.  381,  110  N.  W.  241. 
Act  prohibiting  screening  of  coal  before 
weighing  in  mines  employing  ten  or  more 
men  under  ground,  mining  by  quantity,  held 
not  to  deny  equal  protection  because  not  ap- 
plying where  less  than  ten  men  are  em- 
ployed, the  act  being  to  prevent  fraud  and 
the  chance  of  fraud  being  less  in  sucli  case. 
McLean   v.   State    [Ark.]    98   S.   W.    729. 

24,  25.     Wilson   v.    Edwards,    32    Pa.    Super. 
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tend  in  a  substantial  degree  to  promote  the  public  welfare.-^  A  saving  clause  pro- 
tecting vested  rights  does  not  invalidate  a  laws  general  and  uniform  in  other  re- 
spects." An  act  which  by  its  terms  practically  prevents  a  resort  to  the  courts  to  de- 
termine its  constitutionality  denies  equal  protection  of  the  law.-«  The  fourteenth 
amendment  prohibiting  a  denial  of  equal  protection  of  the  law  does  not  apply  to  the 
Federal  government.-^  To  render  an  act  invalid  as  class  legislation,  discriraination 
must  be  manifest  from  the  act  itself,  and  not  from  the  possibility  of  discrimination 
in  its  administration. ^° 

§  11.     Privileges  and  immunities  of  citizens."^ — The  Federal  constitution  pro- 
hibits states  from  passing  laws  abridging  the  privileges  or  immunities  -  of  citizens,^^ 


Ct.  295.  Meehan  v.  Excise  Com'rs  of  Jersey 
City,  73  N.  J.  Law,  382,  64  A.  689.  Act  April  4, 
1900,  relating  to  the  improvement  of  streets 
in  cities  of  the  second  class  and  fourth  grade, 
lield  unconstitutional  for  lack  of  unifoi-mity 
of  operation.  State  v.  Mt.  Vernon,  4  Ohio 
N.  P.  (N.  S.)  317.  Rev.  St.  §  2834b,  in  so  far 
as  it  applies  to  boards  of  education,  held  un- 
constitutional for  lack  of  uniformity  of 
operation.  Bower  v.  Education  of  Fulton 
Tp.,  8  Ohio  C.  C.  (N.  S.)  305.  Ordinance  au- 
thorizing city  council  to  arbitrarily  refuse 
to  issue  license  to  sell  Tvater  held  unconsti- 
tutional. City  of  La  Junta  v.  Heath  [Colo.] 
88  P.  459.  Ordinance  imposing  license  fee 
of  $300  on  temporary  stores  and  transient 
dealers  held  invalid,  because  prohibitive  as 
to  some  classes,  unreasonable  as  to  otiiers. 
Uhrlaub  v.  Cincinnati,  4  Ohio  N.  P.  (N.  S.) 
505.  Ordinance  proliibiting  erection,  remo- 
val, or  remodeling,  of  frame  building  witliin 
60  feet  of  brick  or  stone  structure  without 
written  consent  of  owner  of  latter,  held 
unconstitutional  as  denying  owners  of  frame 
structures  equal  portection  of  the  law.  Til- 
ford  V.  Belknap  [Ky.]  103  S.  W.  289.  Act 
March  27,  1907,  relieving  city  of  Memphis 
of  burdens  imposed  on  other  communities 
by  general  law  in  the  manner  of  conduct- 
ing elections  and  depriving  its  inhabitants 
of  safe  guards  granted  sucli  communities, 
thereby  held  unconstitutional  as  class  legis- 
lation. Malone  v.  Williams  [Tenn.]  103  S. 
W.  7  98.  Act  March  27,  1907,  making  taxes 
on  corporate  stock  delinquent  at  a  differ- 
ent date  than  otlier  kinds  of  property, 
held  unconstitutional  as  class  legislation. 
Id.  Act  Marcii  27,  1907,  authorizing  treas- 
urer of  city  of  Memphis  to  collect  per- 
sonal tax  by  distress  sale  of  any  personal 
property  of  person  who  has  moved  or  is 
about  to  move  from  city  whetlaer  tax  is  de- 
linquent or  not,  held  unconstitutional  as 
class  legislation  under  the  general  laws,  dis- 
tress being  autliorized  only  where  tax  is  de- 
linquent. Id.  Act  March  27,  1907,  confer- 
ring on  city  of  Mempliis  all  governmental 
and  police  power  within  its  limits  and  for 
two  miles  beyond  lield  unconstitutional  as 
class  legislation.  Id.  Act  March  27,  1907, 
providing  that  person  successfully  attacking 
a  tax  title  to  property  in  city  of  Memphis 
shall  pay  to  defeated  holder  of  tax  title  the 
amount  paid  at  tax  sale  with  interest,  and 
any  tax  which  purchaser  may  have  paid  with 
interest,  together  with  costs  of  litigation, 
held  unconstitutional  as  class  legislation. 
Id.  Where  after  defendants  had  constructed 
a  livery  stable  in  a  portion  of  the  city  in 
which  other  stables  of  the  same  character 
were    located,    an    ordinance    was    passed    re- 


quiring a  permit  and  consent  of  property 
owners  as  condition  precedent  to  right  to 
conduct  stable  in  such  locality,  excepting 
from  its  operation  stables  already  main- 
tained therein,  held  discriminatory  as  to  de- 
fendants. City  of  Billings  v.  Cook  [Mont.]  88 
P.  656.  Employer's  liability  act  applying  to 
"railroads  and  other  corporations"  held  un- 
constitutional as  to  such  other  corporations 
as  a  denial  of  equal  protection  of  the  law,  as 
it  does  not  apply  to  individuals  engaged  in 
same  business.  Bedford  Quarries  Co.  v. 
Bough  [Ind.]  80  N.  E.  529.  Act  prohibiting 
offering  for  sale  of  real  estate  without  writ- 
ten authority  of  owner  or  his  attorney  in 
fact  held  to  deny  equal  protection.  Fischer 
Co.  v.  Woods  [N.  Y.]  79  N.  E.  836.  Act  ex- 
empting soldiers  enlisting  in  Confederate 
War  from  South  Carolina  from  any  license 
for  carrying  on  business  held  to  deny  equal 
protection  as  being  founded  on  an  arbitrary 
classification  and  ignoring  veterans  of  other 
wars  or  soldiers  enlisting  in  the  civil  war 
from  other  states.  City  of  Laurens  v.  An- 
derson, 75   S.  C.   62,  55  S.   E.  136. 

2G.  Act  conferring  power  on  racing  com- 
mission to  assign  dates  for  racing  held  valid. 
Grainger  v.  Douglas  Park  Jockey  Club  [C.  C. 
A.]    148  F.   513. 

27.  Act  requiring  elector  to  disclose 
party,  to  vote  at  succeeding  primary,  but 
exempting  electors  registering  before  law 
took  effect.  Shostag  v.  Cator  [Cal.]  91  P. 
502. 

28.  Act  fixing  price  of  gas  at  80  cents 
per  1000  feet  and  providing  a  penalty  of 
$1,000  for  each  demand  in  excess  of  that  sum. 
Consolidated    Gas    Co.    v.    Mayer,    146    F.    150. 

29.  Act  regulating  contracts  between  in- 
terstate carriers  and  their  employes  held  not 
invalid  as  conferring  privileges  on  union 
labor  not  conferred  on  -  nonunion  labor. 
United  States  v.  Adair,  152  F.  737. 

30.  See    §    3B,    supra. 

31.  See  7  C.  L.  714.  Compare  title  Civil 
Rights,    9    C.    L.    572. 

32.  Act  requiring  two  years  experience 
"in  mines  of  this  commonwealth,"  as  a  pre- 
requisite to  registration,  as  an  anthracite 
coal  miner  construed  as  requiring  two  years' 
experience  in  anthracite  mines,  and  as  such 
held  not  to  infringe  on  the  privileges  and  im- 
munities of  citizens.  Commonwealth  v.  Sha- 
leen,  215  Pa.  595,  64  A.  797.  Pa.  Act  April  4, 
1868,  restricting  right  of  action  of  railway 
mail  clerks  for  injuries  to  that  which  an  em- 
ploye of  the  company  would  liave  under  like 
circumstances  as  applied  to  interstate  trans- 
portation held  not  unconstitutional  as  abridg- 
ing privileges  and  immunities  of  citizens  of 
the  United  States.     Martin  v.  Pittsburg,  etc.. 
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or  from  granting  privileges  to  citizens  of  the  state,^*  not  accorded  to  citizens  ^■'  of 
other  states. 

§  12.  Grants  of  special  privileges  and  immunities. ^^ — Constitutions  of  many 
of  the  states  prohibit  discrimination  between  persons  of  the  same  class  by  grants  of 
special  privileges  or  immunities.^^  As  such  grants  necessarily  result  in  a  denial  of 
equal  protection  of  the  law,  resort  should  be  had  to  the  section  dealing  with  that  pro- 
vision.^^ Such  provisions  are  to  be  distinguished  from  those  against  special  or  local 
legislation,  which  are  elsewliere  treated.^" 

§  13.     Laws  *°   impairing   the   obligation   of  contracts/'^   including   corporate' 


R.  Co.,  203  U.  S.  284,  51  Law.  Ed.  184.  Illinois 
Act  April  18,  1899,  making  mine  owners 
responsible  for  defaults  of  mine  managers 
and  examiners  whom  they  are  required  to 
select  from  among  those  licensed  by  state 
mining  board  held  not  to  abridge  privileges 
or  immunities  of  citizens,  incompetent  per- 
sons not  being  required  to  be  retained  and 
owners  not  being  obligated  to  select  any 
particular  individual.  Wilmington  Star  Min. 
Co.  V.  Fulton,  205  U.  S.  60,  51  Law.  Ed.  708. 
Neb.  Act.  April  8,  1903,  prohibiting  use  of 
national  flag  for  advertising  purposes,  held 
not  to  abridge  privileges  and  immunities  of 
citizens.  Halter  v.  State  of  Nebraska,  205 
U.  S.  34,  51  Law.  Ed.   696. 

33»  Corporations  are  not  citizens  within 
that  clause  of  the  14th  amendment  prohibit- 
ing states  from  enforcing  laws  abridging 
the  privileges  or  immunities  of  the  citizens 
of  the  United  States.  Pittsburg,  etc.,  R.  Co. 
V.  Lightheiser  [Ind.]  78  N.  E.  1033;  Merchants' 
Nat.  Bk.  V.  Ford,  30  Ky.  L.  R.  558,  99  S.  W. 
260;  Schmidt  v.  Indianapolis  [Ind.]  80  N.  E. 
632;  Western  Turf  Ass'n  v.  Greenberg,  204 
U.   S.   359,  51  Law.  Ed.   520. 

34.  Act  regulating  importation  of  sheep 
from  other  states  and  providing  for  quaran- 
tine and  treatment  of  sheep  affected  with 
disease  held  to  apply  to  citizens  of  all  states 
witliout  discrimination.  Adams  v.  Lytle,  154 
F.  876.  Act  making  sales  in  bulk  void  as  to 
creditors  except  on  compliance  with  certain 
conditions  lield  equally  applicable  to  resi- 
dents and  nonresidents.  Spurr  v.  Travis,  145 
Mich.  721,  13  Det.  Leg.  N.  598,  108  N.  W. 
1090.  That  personal  service  by  mail  or 
otherwise,  of  notice  of  application  to  ad- 
mit will  to  probate  is  required  to  be  made 
on  resident  heirs,  while  service  by  publica- 
tion Is  authorized  as  to  nonresidents,  does 
not  invalidate  statute  as  discriminating 
against  latter.  Tracy  v.  Muir  [Cal.]  90  P. 
832.  Laws  1891,  p.  75,  prohibiting  foreign 
corporations  wlio  have  not  complied  witli 
state  law  from  doing  business  in  the  state  and 
making  contracts  entered  into  therein  by 
them  void,  held  not  unconstitutional  as  de- 
priving such  corporations  of  the  same  privi- 
leges, rigiits,  and  immunities,  that  are  ac- 
corded citizens,  of  tlie  state.  Roder  v. 
Robertson,  202  Mo.  522,  100  S.  W.  1086.  111. 
Act  May  10,  1901,  amending  Laws  1895,  p. 
301,  exempting  domestic,  religious,  and  edu- 
cational corporations  from  inheritance  tax 
and  subjecting  foreign  corporations  of  same 
character  to  payment  of  tax,  held  not  to 
abridge  privileges  or  immunities  of  citizens. 
Board  of  Education  v.  People  of  Illinois,  203 
U.  S.  553,  51  Law.  Ed.  314.  Ark.  Act  Feb.  15, 
1893,  requiring  personal  service  of  summons 
on  resident  at  least  20  days  before  entering 
decree  for  unpaid  taxes,  and  providing  con- 


structive' service  on  nonresidents  by  publica- 
tion for  only  four  weeks,  held  not  to  deny 
latter  privileges  and  immunities  of  citizens. 
Ballard  v.  Hunter,  204  U.  S.  241,  51  Law.  Ed. 
461.  Acts  1906,  p.  549,  imposing  license  tax 
on  rectifiers  of  spirits,  makes  no  discrimina- 
tion between  residents  and  nonresidents. 
Brown  Foreman  Co.  v.  Com.,  20  Ky.  L.  R.  793, 
101    S.   W.   321. 

35.  Corporations  are  not  citizens  witliin 
meaning  of  art.  4,  §  2,  of  constitution,  pro- 
viding that  the  citizens  of  each  state  shall 
be  entitled  to  all  the  privileges  and  immuni- 
ties of  the  citizens  of  the  several  states. 
Merchants'  Nat.  Bk.  v.  Ford,  30  Ky.  L.  R.  558, 
99  S.  W.  260.  This  provision  does  not  guar- 
anty to  nonresidents  wlio  are  not  citizens  tlie 
same  rights  as  residents.  McCarter  v.  Hud- 
son County  Water  Co.,  70  N.  J.  Eq.  695,  65  A. 
489. 

36.  See  7  C.  L.  715. 

37.  Contract  by  municipality  for  con- 
struction of  a  waterworks  or  for  the  supply 
of  water  or  otiier  public  utility  creates  no 
special  privilege  or  immunity.  Omaha 
Water  Co.  v.  Omaha  [C.  C.  A.]  147  F.  1.  Poll 
tax  exempting  women  and  all  persons  un- 
der twenty-one  and  over  fifty  years  of  age 
held  not  obnoxious  to  the  constitutional  in- 
hibition against  conferring  special  privileges 
and  immunities.  Thurston  County  v.  Tenino 
Stone  Quarries  [Wash.]  87  P.  634.  Act  pro- 
hibiting practice  of  architecture  by  uncerti- 
fied arcliitects  unless  they  first  inform  clients 
that  they  are  not  certified  held  not  to  grant 
special  privileges  to  architects  of  that  class 
giving  such  information.  Ex  parte  McManus 
[Cal.]  90  P.  702.  Act  providing  for  appoint- 
ment of  board  of  architecture  from  certain 
associations  of  architects  held  not  to  confer 
special  privileges  and  immunities  on  such  as- 
sociations. Id.  Act  prolaibiting  certain  ani- 
mals from  being  allowed  to  run  at  large  in 
specified  portions  of  named  county  held  not  a 
grant  of  special  privileges  or  immunities. 
Hendricks  v.  Block,  80  Ark.  333,  97  S.  W.  63. 
Act  making  certain  kind  of  fence  a  lawful 
fence  in  specified  portions  of  a  named  county 
held  not  a  grant  of  special  privileges  or  im- 
munities. Id.  Contract  with  city  under 
which  person  was  authorized  to  install  and 
maintain  boxes  in  public  streets  for  the 
storage  of  paper  and  other  litter  thereon, 
such  person  to  have  the  right  to  sell  adver- 
tising space  on  same,  held  a  grant  of  special 
privileges.  People  v.  Clean  St.  Co.,  225  111. 
470,  80  N.  E.  298. 

38.  See   §   10,  supra. 

39.  See  Statutes,  8  C.  L.  1976. 

40.  For  impairment  by  judicial  decisions 
overruling  previous  decisions  under  which 
rights  had  vested  see  Stare  Decisis,  8  C.  L. 
1965.     A   resolution   as   well   as  an   ordinance 
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are  void. 


may  impair  the  obligation  of  a  contract 
■vriiere,  under  the  state  law,  it  would  be  as 
effective  as  an  ordinance.  Des  Moines  City 
R.  Co.  V.  Des  Moines,  151  P.  854. 

41.     See  7  C.  L.  7 IS. 

Act  requiring'  foreign  corporation  to  com- 
ply with  certain  state  laws  and  to  pay  li- 
cense fee  for  privilege  of  doing  business  in 
state  held  not  to  impair  obligation  of  con- 
tract between  such  corporation  and  a  rail- 
road under  the  terms  of  which  it  was  bound 
to  do  business  in  the  state.  State  v.  Pullman 
Co.  [Kan.]  90  P.  319.  There  being  no  evi- 
dence of  an  express  contract  of  employment 
other  than  services  performed  during  a  pe- 
riod of  many  years,  it  was  held  that  no 
contract  was  impaired  by  a  state  employ- 
er's liability  act.  Pittsburgh,  etc.,  R.  Co.  v. 
Lightheiser  [Ind.]  78  N.  E.  10.33.  Act  in- 
co-rporating  local  society  with  same  name  as 
that  of  a  previously  existing  voluntary  state 
association  whose  charter  from  a  foreign  cor- 
poration liad  been  withdrawn,  and  conferring 
upon  it  exclusive  right  to  grant  subcharters 
in  state,  held  not  to  impair  obligation  of 
contract  with  foreign  corporation.  National 
Council  V.  State  Council,  203  U.  S.  151,  51 
Law.  Ed.  132.  Act  amending  Indian  law  in 
relation  to  erection  of  poles  and  wires  on  the 
Tonawanda  reservation  held  not  to  impair  ob- 
ligation of  contracts.  Jemison  v.  Bell  Tel.  Co., 
186  N.  Y.  493,  79  N.  E.  728.  Parties  to  contract 
are  charged  with  knowledge  of  rights  which 
may  accrue  to  third  persons  in  subject-matter 
of  contract  under  existing  laws,  and  hence  an 
act  making  certain  liens  subsequent  in  time 
paramount  does  not  impair  the  obligation  of 
a  contract.  Act  making  thresher's  lien  on 
grain  superior  to  all  other  liens  except  seed 
liens.  Phelan  v.  Terry  [Minn.]  112  X.  V^^ 
872.  Gen.  Laws  1905,  p.  386,  c.  163,  restricting 
defense  of  assumed  risk,  held  not  unconsti- 
tutional as  impairing  obligation  of  contract 
with  one  entering  service  before  its  pas- 
sage. El  Paso  &  S.  V\^  R.  Co.  v.  Foth  [Tex. 
Civ.  App.]  100  S.  W.  171.  Act  making  sub- 
sequent agister's  lien  prior  to  an  exist- 
ing valid  mortgage  lien  held  to  impair  ob- 
ligation of  contract.  National  Bk.  of  Com- 
merce V.  Jones  [Okl.]  91  P.  191.  Act  pro- 
hibiting offering  for  sale  of  real  estate  with- 
out written  authority  from  owner  or  at- 
torney in  fact  held  to  impair  the  obligation 
of  a  contract.  Fischer  Co.  v.  V^'oods  [N.  T.] 
79  N.  E.  836.  Under  a  law  providing  that 
upon  dissolution  of  an  agricultural  associa- 
tion citizens  contributing  to  same  should 
be  entitled  to  such  proportion  of  the  proceeds 
of  the  sale  as  the  amount  paid  in  by  them 
bore  to  amount  paid  by  state  and  a  munici- 
pal corporation,  a  subsequent  act  making 
claims  of  creditors  preferred  and  making  an 
amount  subsequently  paid  in  by  the  state  a 
preferred  lien  on  such  proceeds  impairs  ob- 
ligation of  a  vested  right.  Marv'land 
Jockey  Club  of  Baltimore  City  v.  State  [Md.] 
67  A.   239. 

What  is  a  contract:  Right  of  the  holder  of 
a  negotiable  bond  to  transfer  same  to  an 
innocent  purchaser  for  value  free  from  de- 
fenses is  a  vested  right  which  cannot  be  im- 
paired by  subsequent  legislation.  Gamble 
v.    Rural    Independent    School    Dist.    of    Alli- 


son [C.  C.  A.]  146  F.  113,  Under  a  reserva- 
tion of  power  to  amend  corporate  charters, 
a  special  act  exempting  members  of  a  fire 
department  thereby  created  held  not  to  con- 
stitute  a  contract  incapable  of  subsequent 
abrogation.  State  v.  Cantwell,  142  N.  C. 
604,  55  S.  E.  820.  Grant  of  authority  by  city 
to  erect  a  slaughter  house  on  specific  prop- 
erty, in  reliance  on  which  large  sums  of 
money  were  expended  on  improvements,  held 
not  to  constitute  a  contract  which  city 
could  not  impair  by  declaring  maintenance 
thereof  a  nuisance.  City  of  Portland  v. 
Cook  [Or.]  87  P.  772.  Mere  consent  by  city 
council  to  construction  of  subways  in  streets, 
no  action  being  taken  thereunder,  does  not 
constitute  a  contract  which  the  legislature 
cannot  subsequently  revoke.  People  v.  Elli- 
son, 51  Misc.  413,  101  N.  T.  S.  55.  A  judg- 
ment lien  does  not  become  a  vested  right 
or  interest  in  land  until  levy  and  sale,  and 
an  act  increasing  a  -wife's  riglit  of  dower  in 
lands  of  her  husband,  adopted  after  entry  of 
judgment  against  husband,  is  not  void  as  im- 
pairing tlie  obligation  of  a  contract.  David- 
son V.  Richardson  [Or.]  89  P.  742.  That 
judgment  was  entered  by  confession  does 
not  render  it  such  a  contract  as  to  prevent 
enactment  of  laws  affecting  right  of  parties 
thereunder.  Id.  Contract  by  attorney  gen- 
eral with  an  attorney  to  collect  war  claims 
for  state  upon  agreed  compensation  held  be- 
j'ond  scope  of  former's  authority  and  void. 
Hord  V.  State,  167  Ind.   622,   79  N.  E.   916. 

43.  Compliance  by  foreign  corporation 
with  state  law,  entitling  it  do  business  in 
state  on  same  basis  as  domestic  corpora- 
tions, constitutes  a  contract  which  is  im- 
paired by  a  subsequent  law  imposing  upon  it 
greater  burdens  than  are  imposed  on  do- 
mestic corporations.  American  Smelting  & 
Ref.  Co.  V.  People  of  Colorado,  204  U.  S.  103, 
51  Law.  Ed.  393;  British  American  Mortg.  Co. 
V.  Jones  [S.  C]  56  S.  E.  9S3.  Under  a  con- 
stitutional reservation  of  power  to  alter 
or  amend  corporate  charters,  the  legislature 
cannot  amend  a  contract  between  the  cor- 
poration and  a  third  person  (Boswell  v.  Se- 
curity Mut.  Life  Ins.  Co.,  104  N.  T.  S.  130),  but 
the  rule  has  no  application  -where  tlie  parties 
in  making  the  contract  must  have  contem- 
plated the  possibility  of  a  legislative  change. 
(Id.).  Act  limiting  amount  which  insurance 
companies  may  expend  to  procure  business 
held  not  to  impair  obligation  of  contract  be- 
tween company  and  its  general  agent,  espe- 
cially Jn  view  of  a  proviso  therein  that  com- 
pany should  continue  to  be  legally  author- 
ized to  do  business.  Id.  V^'hile  under  its 
reserved  power  the  legislature  may  amend  a 
corporate  charter  in  so  far  as  it  constitutes 
a  contract  between  the  state  and  the  aorpora- 
tion  and  its  stockholders,  it  cannot  amend 
same  in  so  far  as  it  constitutes  a  contract 
between  the  corporation  and  its  stockholders. 
Garey  v.  St.  Joe  Min.  Co.  [Utah]  91  P.  369. 
Act  authorizing  two-thirds  of  holders  of 
outstanding  stock  to  amend  charter  against 
wishes  of  minority  so  as  to  make  full  paid 
nonassessable  stock  assessable  and  subject 
to  sale  therefor  lield  void  as  impairing  ob- 
ligation between  corporation  and  stockhold- 
ers.      Id.      A    constitutional    reservation    of 
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power  to  amend  corporate  charter  does  not 
confer  power  to  amend  laws  which  would 
impair  the  obligation  of  a  contract.  Gen- 
eral law  conferring  power  on  a  city  to  enter 
into  contracts  for  erection  and  maintenance 
of  waterworks  for  a  definite  period  cannot  be 
amended  so  as  to  modify  a  contract  entered 
into  thereunder.  Omaha  Water  Co.  v.  Omaha 
[C.  C.  A.]  147  F.  1.  Act  prohibiting  construc- 
tion of  lateral  railroad  in  certain  territory, 
notwithstanding  irrepealable  charter  grant- 
ing right  to  construct  laterals,  held  void. 
Baltimore  &  O.  R.  Co.  v.  "Waters  [Md.]  66  A. 
6S5.  Conn.  Gen.  St.  §§  3694,  3695,  authorizing 
condemnation  of  outstanding  stock  of  railway 
company  by  railway  owning  three-fourths  of 
its  capital  stock  where  purchase  by  latter  will 
be  for  public  interest,  held  not  unconstitu- 
tional as  impairing  obligation  of  contracts. 
Offield  V.  New  York,  etc.,  R.  Co.,  203  U.  S.  372, 
51  Law.  Ed.  231.  Act  authorizing  railway 
and  warehouse  commission  to  allow  increase 
of  capital  stock  of  railway  for  such  purposes 
and  upon  such  terms  and  conditions  as  it 
may  deem  advisable,  or  in  its  discretion  to 
refuse  it,  held  not  to  impair  charter  of  com- 
pany. State  V.  Great  Northern  R.  Co.,  100 
Minn.  445,  111  N.  "W.  289.  Where  at  the  time 
of  granting  of  charter  of  a  railroad  company 
a  general  law  provided  that  no  reduction 
in  rates  for  carriage  should  be  made  iftitil 
net  earnings  exceeded  a  certain  percentage, 
a  subsequent  act  amendatory  thereof  does 
not  impair  the  obligation  of  a  contract. 
Houston,  etc.,  R.  Co.  v.  Storey,  149  F.  499. 
Conn.  Act  July  1,  1895,  imposing  on  street 
railways  cost  of  paving  part  of  streets  oc- 
cupied by  tracks,  held  valid  exercise  of  re- 
served power  to  alter  or  amend  charters. 
Fair  Haven  &  W.  R.  Co.  v.  New  Haven,  203 
U.  S.  379,  51  Law.  Ed.  237. 

43.  Franchise  to  operate  street  railway 
construed  and  held  to  constitute  a  perpet- 
ual franchise  wliich  could  not  be  impaired. 
Des  Moines  City  R.  Co.  v.  Des  Moines,  151  F. 
854.  Contract  between  city  and  waterworks 
company  fixing  minimum  rates  for  certain 
period  cannot  be  modified  by  city  by  reduc- 
ing rates  within  that  period.  Omaha  Water 
Co.  v.  Omaha  [C.  C.  A.]  147  F.  1.  As  a  rail- 
road company  holds  its  franchise  and  ope- 
rates subject  to  constitutional  and  statutory 
conditions  and  limitations,  a  constitutional 
provision  requiring  interchange  of  cars  at 
points  of  physical  connection  with  other 
roads  does  not  impair  the  obligation  of  a 
contract.  Louisville  &  N.  R.  Co.  v.  Central 
Stockyards  Co.,  30  Ky.  L.  R.  18,  97  S.  W.  778. 

44.  Where  public  utility  was  purchased 
from  state  under  contract  that  it  should  not 
be  subject  to  taxes  except  for  state  purposes, 
act  authorizing  levy  of  county  tax  thereon 
held  to  impair  obligation  of  contract.  Co- 
lumbia Water  Power  Co.  v.  Campbell,  75  S. 
C.  34,  54  S.  E.  833.  A  valid  lien  of  a  pur- 
chaser at  a  tax  sale  cannot  be  impaired  by 
.subsequent  legislation.  Beggs  v.  Paine  [N. 
IJ.]  109  N.  W.  322.  Tax  on  exercise  by  will 
of   power   of   appointment   conferred   by   deed 


executed  prior  to  passage  of  statute  au- 
thorizing tax  held  not  unconstitutional  as 
mapairing  obligation  of  contract.  Chanler  v. 
Kelsey,  205  U.  S.   466,  51  Law.  Ed.  882. 

45.  See  7  C.  L.  721. 

An  enlargement  of  the  period  of  limita- 
tions does  not  impair  tiie  obligation  of  a 
contract  as  to  one  in  whose  favor  tlie  full 
period  of  limitation  had  not  run.  Cole  v. 
Van  Ostrand  [Wis.]  110  N.  W.  884.  Act  ex- 
tending period  of  limitations  as  to  revival 
of  judgments  held  not  to  impair  the  obliga- 
tion of  a  contract  as  to  a  judgment  not 
barred.  Doehla.  v.  Phillips  [Cal.]  91  P.  330. 
Minn.  Gen.  Laws  1899,  c.  272,  rendering  per- 
sonal service  of  process  on  nonresident 
stockholders,  in  action  to  enforce  stockhold- 
er's liability,  held  not  to  impair  obligation  of 
contract  because  under  old  law  such  stock- 
holders could  not  be  reached,  or  because  ex- 
penses necessary  to  enforce  liability  against 
nonresident  stockliolders  are  taken  into  con- 
sideration in  estimating  amount  of  assess- 
ment. Bernheimer  v.  Converse,  206  U.  S. 
516,  51  Law.  Ed.  1163.  Act  ratifying  ultra 
vires  loan  by  school  commissioners  held  not 
to  impair  obligation  of  contract  as  to  one  to 
whom  money  was  loaned.  Courtner  v.  Eth- 
eredge  [Ala.]  43  So.  368.  Act  providing  for 
voluntary  dissolution  of  corporations  held 
not  to  impair  obligation  of  contracts,  as  dis- 
solution does  not  affect  rights  of  creditors. 
Grossman  v.  Vivienda  Water  Co.  [Cal.]  89 
P.   335. 

46.  Baltimore  &  O.  R.  Co.  v.  Waters  [Md.] 
66  A.  685.  Act  limiting  amount  of  commis- 
sions paid  by  insurance  company  for  new 
business  held  within  police  power  and  there- 
fore not  to  impair  contract  between  company 
and  agent.  Boswell  v.  Security  Mut.  Life 
Ins.  Co.,   104  N.  T.   S.   130. 

47.  Where,  under  law,  creditor  upon  re- 
turn of  execution  against  corporation  nulla 
bona  might  have  execution  issued  against  a 
stockliolder,  an  act  passed  subsequent  to  en- 
try of  judgment  against  corporation  provid- 
ing for  appointment  of  receiver  upon  sucli 
return  who  should  sue  stockholders  for 
benefit  of  creditors  impairs  the  obligation 
of  a  contract  as  to  such  judgment.  Pusey 
&  Jones  Co.   v.  Love   [Del.]    66  A.   1013. 

48.  See  7  C.  L.  721;  Interpretation  of  Stat- 
utes to  determine  whether  they  are  retroac- 
tive,  see   Statutes,   8   C.   L.   1976. 

49.  Act  imposing  tax  on  gross  amount  of 
premiums  constituting  new  business  of  an 
insurance  company  during  preceding  year, 
payable  the  year  following  held  a  tax  on  a 
franchise  and  not  on  property  and  therefore 
not  retroactive.  People  v.  Kelsey,  116  App. 
Div.  97,  101  N.  Y.  S.  902.  Employer's  liability 
act  (Act  Cong.  June  11,  1906),  regulating  lia- 
bility of  carriers  for  injuries  to  employes, 
is  not  retrospective,  and  therefore  does  not 
deprive  one  of  tlie  right  to  enforce  causes  of 
action  existing  prior  to  its  adoption.  HalJ 
v.  Chicago,  etc.,  R.  Co.,  149  F.  564. 

50.  A  retroactive  statute  is  not  uncon- 
stitutional   unless    it    deprives    a    person    of 
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Vested  rights  °^  cannot  be  imjDaired,  nor  can  a  cause  of  action  be  created  out  of 
past  transactions.^^ 

Taxes,  licenses,  and  public  rights.^^ — Taxes  cannot  be  levied  retrospectively,-^* 
but  a  curative  act  confined  to  matters  which  the  legislature  might  previously  have 
authorized  or  omitted  is  valid.^^ 

Regulations  of  procediire.^^ — A  vested  right  in  rules  of  ""ocedure  does  not 
exist.^^ 

Ex  post  facto  laws. — The  prohibition  against  the  passage  of  ex  post  facto  laws 
applies  only  to  criminal  and  penal  laws.^^ 

Eetroactive  statutes  assailed  as  authorizing  a  deprivation  of  property  without 
due  process  of  law  are  treated  elsewhere  in  this  topic. ^® 

§  15.  Deprivation  without  due  process  of  law,  or  contrary  to  law  of  the  land.^° 
The  fifth  amendment  to  the  Federal  constitution  is  a  restriction  upon  the  Federal 
government  and  not  upon  the  states.*'^ 


property  Tvithout  due  process  of  law.  Plum- 
mer  v.  Northern  Pac.  R.  Co.,  152  F.  206.  The 
power  to  pass  curative  statutes  is  limited 
only  by  the  necessity  of  protecting  vested 
rights.  Act  legalizing  issue  of  bonds  voted 
under  act  impliedly  repealed.  City  of  Red- 
lands  V."  Brook  [Cal.]  91  P.  150.  As  a  general 
rule  the  legislature  may  validate  retrospec- 
tively any  proceeding  which  miglit  have 
been  authorized  in  advance.  Act  binding  all 
persons  not  in  esse  possessing  an  expectant 
or  contingent  interest  under  limitations  in 
deeds  or  wills  by  all  prior  proceedings  for 
tlie  sale  of  the  property  to  which  all  persons 
in  being,  who  would  have  taken  same  had  the 
contingency  then  happened,  were  made  par- 
tie.s,  held  constitutional.  Anderson  v.  Wil- 
kins,  142  N.  C.  154,  55  S.  E.  272.  Where  no 
vested  rights  are  impaired,  the  legislature 
may  ratify  what  has  already  been  done 
where  it  could  have  authorized  same  in  tlie 
first  instance.  Courtner  v.  Etheredge  [Ala.] 
43  So.  368.  Rev.  St.  1899,  §  2938  (Ann.  St. 
1906,  p.  1694),  giving  surviving  husband  one- 
half  real  and  personal  estate  of  deceased 
wife  leaving  no  descendents,  held  not  retro- 
spective as  to  a  woman  who  was  married 
and  owned  property  prior  to  adoption  of 
statute  and  who  died  subsequent  to  its 
adoption.  Ferguson  v.  Gentry  [Mo.]  104  S. 
W.    104. 

51.  See    7    C.    L.    722. 

If  a  judgment  on  the  trial  and  on  appeal 
■was  correct,  it  cannot  be  invalidated  by  a 
statute  subsequently  passed.  Powell  v.  Ne- 
vada, C.  &  O.  R.  Co.,  28  Nev.  305,  82  P.  96. 
Act  imposing  more  onerous  conditions  on 
right  to  redeem  from  tax  sale  than  existed 
when  property  was  sold  held  unconstitutional 
in  so  far  as  it  was  retrospective.  Johnson  v. 
Taylor   [Cal.]   88  P.  903. 

52.  Act  providing  that,  in  action  for  dam- 
ages "heretofore  or  hereafter"  sustained  by 
either  party  to  marriage  relation  caused 
by  negligence  of  another,  the  fact  that  a 
legal  impediment  to  the  marriage  existed 
shall  be  immaterial  where  the  marriage  was 
entered  into  in  good  faith,  held  retroactive 
and  void.  Philip  v.  Heraty,  147  Mich,  473,  111 
N.    W.    93. 

53.  See   7   C.   L.   722. 

54.  Railroad  gross  earnings  tax  in  force 
July  15,  1905,  held  not  to  embrace  entire 
year  1905,  and  therefore  not  unconstitutional 


as  retrospective.  State  v.  Galveston,  etc.,  R. 
Co.  [Tex.]  16  Tex.  Ct.  Rep.  909,  97  S.  W.  71. 
rvg.    [Tex.    Civ.    App.]    93    S.    W.    464. 

55.  Curative  act  validating  tax  deeds  ir- 
regularly executed  held  constitutional.  Spo- 
kane Terminal  Co.  v.  Stanford  [Wash.]  87  P. 
37.  Curative  statute  validating  assessments 
defective  because  insufficiently  described  in 
tax  rolls,  or  because  not  listed  by  assessor 
and  presented  to  commissioners  for  approval, 
held  valid  as  relating  to  mere  formal  defects. 
Haynes  v.  State  [Tex.  Civ.  App.]  99  S.  'W. 
405.  Act  Cong.  June  30,  1906,  ratifying  ille- 
gal imposition  of  duties  by  president  on  im- 
ports from  Philippines  between  ratification 
of  treaty  with  Spain  and  passage  of  Philip- 
pine tariff  act,  held  constitutional,  thougli 
action  to  recover  duties  so  collected  had  been 
commenced  prior  to  passage  of  act.  United 
States  V.  Heinszen,  206  U.  S.  370,  51  Law.  Ed. 
1098.  Curative  act  legalizing  tax  deeds,  in- 
effective because  of  formal  defects,  where 
period  of  redemption  has  expired,  held  con- 
stitutional.    Baird  v.  Monroe  [Cal.]  89  P.  352. 

56.  See  7  C.  L.  723.  See,  also.  Limitation 
of  Actions,  8  C.  L.  768. 

57.  The  legislature  may  alter,  enlarge, 
modify,  or  confer  a  remedy  for  existing  legal 
rights,  and  may  establish  new  rules  of  evi- 
dence to  be  applied  in  the  trial  of  existing 
causes  of  action.  Philip  v.  Heraty,  147  Mich. 
473,  111  N.  W.  93.  Act  regulating  proce- 
dure on  change  of  point  of  diversion  by 
owner  of  water  held  remedial  in  its  charac- 
ter, and  therefore  not  unconstitutional  as  de- 
priving of  vested  rights  owners  who  had 
already  changed  the  point  of  diversion.  Ash- 
enfelter  v.  Carpenter,  37  Colo.  534,  S7  P.  800. 

58.  Held  not  to  apply  to  state  employer's 
liability  act.  Pittsburgh,  etc.,  R.  Co.  v. 
Lightheiser- [Ind.]  78  N.  E.  1033.  An  act  au- 
thorizing revocation  of  physician's  license, 
in  a  civil  action,  and  pursuant  to  rules  of 
pleading  and  evidence  in  civil  cases,  for 
fraud  in  its  procurement,  occurring  prior  to 
passage  of  act,  held  not  an  ex  post  facto 
act  within  the  constitutional  inhibition. 
State  V.  Schaeffer,  129  Wis.  459,  109  N.  W.  522. 

59.  See  §  15,  post. 

60.  See  7  C.  L.  724. 

61.  State  V.  Newton,  74  Kan.  561.  87  P. 
757;    Pittsburgh,    etc.,    R.    Co.    v.    Lightheiser 

;[Ind.]  78  N.  E.  1033. 
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I)uc  process  of  law  "-  does  not  necessarily  require  judicial  inquiry,"^  but  merely 
means  the  law  of  the  land,"*  and  is  secured  by  laws  operating  on  all  alike  without  dis- 
crimination.*'^   It  is  satisfied  by  notice  and  a  right  to  be  heard.''*'    Interference  with 


«2.     See    7   C.    L.    726. 

63.  Act  requiring  owner  of  impounded 
animals  to  pay  all  expenses  of  impounding, 
on  notice  and  providing-  for  sale  upon  fail- 
ure to  do  so,  held  not  unconstitutional  as  a 
deprivation  of  property  without  due  process 
of  law,  although  no  judicial  process  is  re- 
quired. Hendricks  v.  Block,  80  Ark.  333,  97 
S.  W.  63. 

64.  A  constitutional  prohibition  against 
depriving  a  person  of  life,  liberty,  or  prop- 
erty except  by  the  law  of  the  land  does  not 
limit  the  power  of  the  legislature  to  pass 
laws,  but  forbids  such  deprivation  except 
in  accordance  with  law.  Sumpter  v.  State 
[Ark.]   98  S.  W.  719. 

65.  Act  imposing  penalty  on  railroads  for 
failure  to  maintain  waterclosets  iield  not  to 
authorize  taking  of  property  without  due 
process  of  law.  Missouri,  etc.,  R.  Co.  v. 
State  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  21, 
97  S.  W.  720.  Act  placing  peddlers  of  one 
kind  of  goods  in  one  class  for  license  pur- 
poses, wliile  peddlers  of  other  articles  are 
classified  together,  held  to  secure  due  proc- 
ess of  law.  Miller  v.  Birmingham  [Ala.]  44 
So.  388.  Ordinance  prohibiting  erection,  re- 
moval, or  remodeling  of  a  frame  building 
within  sixty  feet  of  a  brick  or  stone  struc- 
ture without  written  consent  of  owner  of 
latter  held  unconstitutional  as  depriving 
owners  of  frame  structures  of  property  with- 
out due  process  of  law.  Tilford  v.  Belknap 
[Ky.]  103  S.  "W.  2S9.  Act  March  27,  1907, 
authorizing  treasurer  of  city  of  Memphis  to 
collect  personal  tax  by  distress  sale  in  cer- 
tain cases,  though  same  is  not  delinquent, 
held  unconstitutional  as  depriving  owner  of 
property  without  due  process  of  law,  under 
general  laws,  distress  being  authorized  only 
where  tax  is  delinquent.  Malone  v.  "Wil- 
liams [Tenn.]  103  S.  W.  798.  Act  March  27, 
1907,  relieving  city  of  Memphis  of  burdens 
imposed  on  otlier  communities  by  general 
law  in  manner  of  conducting  elections,  and 
depriving  its  inhabitants  of  safeguards 
granted  such  communities  thereby,  held  un- 
constitutional as  depriving  persons  of  prop- 
erty without  due  process  of  law.  Id.  Act 
March  27,  1907,  providing  that  person  suc- 
cessfully attacking  a  tax  title  to  property  in 
city  of  Memphis  shall  pay  to  defeated  holder 
of  tax  deed  the  amount  paid  at  tax  sale 
with  interest,  and  any  tax  which  purchaser 
may  have  paid  with  interest,  together  with 
costs  of  litigation,  held  unconstitutional  as 
a  deprivation  of  property  without  due  proc- 
ess of  law.     Id. 

66.  Act  June,  1906,  providing  for  estab- 
lishing and  quieting  title  to  real  estate  in 
case  of  destruction  of  public  records  by  fire, 
flood,  or  earthquake,  held  not  unconstitu- 
tional as  not  affording  due  process  because 
of  the  insufficiency  of  the  service  provided 
for  therein.  Title  &  Document  Restoration 
Co.  V.  Kerrigan  [Cal.]  88  P.  356.  Act  provid- 
ing that  on  commitment  of  child  to  benevo- 
lent institution  for  causes  enumerated  par- 
ent shall  be  notified  and  given  ten  days 
within  which  to  show  that  circumstances  re- 
sulting in  commitment  were  not  due  to  his 
neglect      held      constitutional.     Kennedy      v. 


Meara.  127  Ga.  68,  56  S.  E.  243.  Act  authoriz- 
ing voluntary  dissolution  of  corporations 
upon  notice  by  publication  held  constitu- 
tional, dissolution  not  affecting  creditors. 
Grossman  v.  Vivienda  Water  Co.  [Cal.]  89 
P.  335.  Act  giving  applicant  for  liquor 
license  right  to  contest  in  court  validity  of 
a  blanket  remonstrance  does  not  deprive  liira 
of  his  property  without  due  process  of  law. 
Cain  V.  Allen  [Ind.]  79  N.  E.  201.  Statute 
authorizing  constructive  service  upon  resi- 
dent defendant  who  is  within  the  state  and 
the  entry  of  a  personal  judgment  thereon 
held  not  violative  of  due  process  clause,  it 
being  reasonably  probable  that  defendant 
would  receive  notice  thereof.  Nelson  v.  Chi- 
cago, etc.,  R.  Co.,  225  111.  197,  80  N.  E.  109. 
As  rights  of  heirs  not  appearing  are  not  con- 
cluded by  decree  admitting  will  to  probate, 
that  Code  Civ.  Proc.  §  1303  does  not  give 
nonresident  heirs  sufficient  notice  of  pro- 
ceedings does  not  invalidate  it.  Tracy  v. 
Muir  [Cal.]  90  P.  832.  A  public  act  may 
constitute  constructive  notice  of  contin- 
gencies which  may  arise  thereunder.  Act 
providing  tliat  after  lapse  of  four  years 
water  rights  adjudicated  in  one  water  dis- 
trict should  be  conclusive  on  claimants  in 
other  districts  held  not  to  deprive  such 
claimants  of  property  witliout  due  process  of 
law,  the  statute  itself  furnishing  construc- 
tive notice  that  such  adjudications  might  be 
had.  Ft.  Lyon  Canajl  Co.  v.  Arkansas  Valley 
Sugar  Beet  &  Irrigated  Land  Co.  [Colo.]  90 
P.  1023.  Constitutional  amendment  clothing 
corporation  commission  witli  limited  exe- 
cutive, legislative,  and  judicial  powers,  sub- 
jecting carriers  to  its  jurisdiction  in  the 
matter  of  their  public  duties  and  charges, 
and  providing  for  hearing,  representation  by 
counsel,  and  the  right  to  cross-examine 
witnesses  to  introduce  evidence  and  to  ap- 
peal, held  not  to  authorize  deprivation  of 
property  without  due  process  of  law.  Win- 
chester, etc.,  R.  Co.  V.  Com.  [Va.]  55  S.  B. 
692.  Act  imposing  tax  on  gross  earnings 
of  carriers,  and  providing  for  its  enforce- 
ment in  judicial  proceedings,  held  not  a  dep- 
rivation of  property  without  due  process. 
State  V.  Galveston,  etc.,  R.  Co.  [Tex.]  16  Tex. 
Ct.  Rep.  909,  97  S.  W.  71,  rvg.  [Tex.  Civ 
App.]  93  S.  W.  464.  Act  June  1906,  providing 
for  establishing  and  quieting  title  to  realty 
where  public  records  are  destroyed  by  fire, 
flood,  or  eartliquake,  held  not  unconstitu- 
tional as  not  affording  due  process  on 
ground  that  proceedings  provided  for  thereiH 
are  not  judicial,  because  no  controversy  is 
required  to  be  asserted  in  its  inception. 
Title  &  Document  Restoration  Co.  v.  Kerri- 
gan [Cal.]  88  P.  356.  Ark.  Act  Feb.  15,  1893. 
providing  constructive  notice  on  nonresi- 
dents of  pendency  of  suit  for  collection  of 
unpaid  levy  taxes  by  publication  for  four 
weeks,  held  sufficient  to  afford  due  process. 
Ballard  v.  Hunter,  204  U.  S.  241,  51  Law.  Ed. 
461.  Minn.  Gen.  Laws  1899,  c.  272,  providing 
for  more  efficient  enforcement  of  stockliold- 
er's  liability,  is  not  unconstitutional  as  de- 
priving tliem  of  property  without  due  process 
of  law  because  not  requiring  service  of  pro- 
ess  on  stockholders  in  action  in  which  assess- 
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property  rights  under  the  police  power  does  not  constitute  a  deprivation  without  due 
process.*'^    There  can  be  no  denial  of  due  process  except  by  a  state  officer.*'^ 

Property. ^^ — To  render  an  act  invalid  as  a  deprivation  of  property  without  due 
process  of  law,  it  must  interfere  ^*^  with  vested  rights.'^^ 


ment  is  made.  Bernhelmer  v.  Converse,  206 
U.  S.  516,  51  Law.  Ed.  1163.  Act  authorizing 
recovery  by  county  from  relatives  of  insane 
persons  supported  at  public  expense  held 
not  to  deprive  relatives  liable  of  property 
without  due  process  of  law,  as  in  such  an 
action  sanity  may  be  set  up  as  a  defense. 
Guthrie  County  v.  Conrad,  133  Iowa,  171,  110 
X.  W.  454.  Act  providing  for  registration  of 
titles  under  Torrens  system  held  not  to  de- 
prive persons  of  property  without  due  proc- 
ess of  law,  because  barring  claims  of  persons 
not  named  in  proceedings.  Robinson  v.  Ker- 
rigan [Cal.]  90  P.  129.  Act  authorizing  pub- 
lication of  summons  in  actions  to  quiet  title 
without  requiring  a  description  of  the  land 
to  appear  in  such  publication  held  unconsti- 
tutional as  not  providing  sufficient  notice  to 
adverse  claimants.  Fenton  v.  Minnesota 
Title  Ins.  &  Trust  Co.  [N.  D.]  109  N.  W.  363. 
Act  authorizing  personal  judgment  against 
foreign  corporations,  whether  doing  business 
in  state  or  not,  by  service  of  summons  on 
state  auditor,  held  to  deny  due  process. 
Cella  Commission  Co.  v.  Bohlinger  [C.  C.  A.] 
147    F.    419. 

67.  Ordinance  prohibiting  sale  of  milk 
containing  less  than  three  per  cent  of  butter 
fat,  to  be  determined  in  a  certain  manner, 
held  not  unconstitutional  as  a  deprivation 
of  property  without  due»  process  of  law. 
City  of  St.  Louis  v.  Bippen,  201  Mo.  528,  100 
S.  W.  1048.  Act  prohibiting  possession  of 
certain  game  within  the  state,  though  same 
was  killed  in  and  imported  from  another 
state,  held  not  a  deprivation  of  property 
without  due  process  of  law.  People  v. 
V^'aldorf -Astoria  Hotel  Co.,  118  App.  Div.  723, 
103  N.  Y.  S.  434.  An  act  prohibiting  ship- 
ment of  deer,  wild  or  domestic,  does  not  de- 
prive owner  of  deer  raised  on  private  pre- 
serve of  property  witliout  due  process  of 
law.  Dietrich  v.  Fargo,  52  Misc.  200,  102 
N.  Y.  S.  720.  Act  requiring  abutting  owners 
and  occupiers  to  remove  snow  from  side- 
walks is  not  a  deprivation  of  property  with- 
out due  process  of  law.  State  v.  McCrillis 
[Pv.  I.]  66  A.  301.  Act  authorizing  fence 
viewers  to  assign  partition  fences  to  adjoin- 
ing owners  held  not  unconstitutional  as  to 
one  whose  predecessors  in  title  had  erected 
a  hedge  fence  as  depriving  him  of  his  prop- 
erty Tvithout  due  process  of  law.  Hill  v.  To- 
hill,  225  111.  3S4,  80  N.  E.  253.  Act  forbidding 
employment  of  infants  under  sixteen  for 
more  than  ten  hours  per  day  lield  not  a  dep- 
rivation of  liberty  or  property  without  due 
process.  State  v.  Shorey  [Or.]  86  P.  881. 
Ordinance  authorizing  summary  seizure  and 
destruction  of  iinpure  and  dangerous  articles 
of  food  held  not  to  deprive  owner  of  prop- 
erty without  due  process  of  law.  North 
American  Cold  Storage  Co.  v.  Chicago,  151 
F.  120;  Kaiser  v.  Walsh,  4  Ohio  N.  P.  (N.  S.) 
507.  A  resolution  of  a  board  of  healtli  pro- 
viding that  "all  milk  the  temperature  of 
which  shall  be  found  on  examination  or  test 
to  be  above  fifty  degrees  Falirenheit  shall  be 
confiscated,  forfeited,  and  immediately  de- 
stroyed by  or  under  tlie  direction  of  a  health 


officer  or  milk  inspector"  is  not  unconstitu- 
tional. Id.  When  the  thing  itself  is  not  a 
nuisance,  but  the  way  in  whicli  it  is  used  is 
a  nuisance,  the  thing  itself  cannot  be  de- 
stroyed; its  illegal  use  must  be  punished. 
Id.  An  instrument  adaptable  to  no  purpose 
other  than  gambling  is  not  protected  by  a 
constitutional  inhibition  against  taking 
property  without  due  process  of  law.  and  an 
act  authorizing  its  summary  destruction  is 
valid.  Mullen  &  Co.  v.  Mosley  [Idaho]  90  P. 
986.  Act  authorizing  destruction  of  '  un- 
licensed dogs  unless  license  is  paid  within 
two  days  after  impounding  held  not  to  de- 
prive owner  of  property  without  due  process 
of  law,  because  no  notice  is  required  to  be 
given  owner.  Ex  parte  Ackerman  [Cal. 
App.]  91  P.  429.  The  legislature  may  au- 
thorize summary  destruction  of  property 
where  it  is  of  little  value,  and  the  emergency 
is  such  as  not  to  admit  of  delay  essential  to 
judicial  inquiry,  or  the  circumstances  are 
such  as  to  render  regular  judicial  proceed- 
ings for  its  condemnation  impracticable. 
Acts  1903,  p.  183,  authorizing  summary  de- 
struction of  hogs  running  at  large  on  public 
levee,  held  not  unconstitutional  as  depriv- 
ing owner  of  property  without  due  process 
of  law,  tlie  act  being  designed  to  prevent 
damage  to  levees.  Ross  v.  Desha  Levee  Board 
[Ark.]  103  S.  W.  380.  The  prohibition  of  the 
sale  of  intoxicants  in  a  certain  territory  doe^s 
not  deprive  one  who  has  made  improvements 
for  the  purpose  of  the  sale  thereof  prior  to 
passage  of  act  of  his  property  without  due 
process  of  law.  Clark  v.  Tower,  104  Md.  175, 
65  A.  3. 

68.  Hence  acts  of  private  individuals  in 
lyncliing  a  person  accused  of  crime  do  not 
come  within  the  amendment.  United  States 
V.  Powell,   151   F.   648. 

60.     See  7  C.  L.   727. 

70.  Act  providing  that  where  on  judicial 
sale  a  wife's  inchoate  interest  is  not  directed 
by  tlie  judgment  to  be  sold  or  barred  sucli 
interest  shall  become  absolute  in  her  as 
upon  death  of  the  husband  does  not  deprive 
tlie  husband  of  his  property  without  due 
process.  Green  v.  Estabrook  [Ind.]  79  N.  E. 
373.  An  act  passed  after  title  of  remainder- 
man liad  accrued  authorizing  payment  of 
sum  in  gross  to  holder  of  life  estate  out  of 
proceeds  of  sale  on  foreclosure,  witli  the 
consent  of  such  life  tenant,  is  not  a  depriva- 
tion of  property  without  due  process  as  to 
the  remainderman.  Leach  v.  Leach  [N.  J. 
Eq.]  66  A.  595.  Statute  providing  that  de- 
termination by  auditor  general  and  state 
land  commissioner  that  state  tax  lands  have 
become  tax  homestead  lands  shall  be  con- 
clusive unless  assailed  by  suit  within  six 
months  held  not  unconstitutional  as  requir- 
ing owner  to  bring  an  action  to  assert  his 
rights,  owner  having  no  rights  on  expira- 
tion of  period  of  redemption,  and  the  deter- 
mination being  a  mere  classification  of  state 
lands.  Griffin  v.  Kennedy  [Mich.]  112  N.  W. 
756. 

71.  The  right  to  liave  a  controversy  de- 
termined by  existing  rules  of  evidence  is  not 
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Liberty/-  as  used  in  the  fourteenth  amendment,  includes  natural  persons  only.'" 
Regulations  must  be  reasonable/*  but  the  question  of  reasonableness  will  not  be 

determined  by  any  individual  case.'^ 

Regulations  of  business  and  occupations'^  may  be  so  restrictive  of  the  riglit  to 

cont>ract  and  to  choose  employment  as  to  amount  to  a  denial."^ 


a  vested  right.  Campbell  v.  Skinner  Mfg. 
Co.  [Fla.]  43  So.  874.  The  lien  of  a  judg- 
ment though  by  confession  is  only  part  of 
the  remedy  until  levy  and  sale  thereunder, 
and  gives  the  judgment  creditor  no  vested 
Interest  in  the  land  of  the  judgment  debtor. 
Davidson  v.  Richardson  [Or.]  89  P.  742. 
Keb.  Act  April  8,  1903.  prohibiting  use  of 
national  flag  for  advertising  purposes,  held 
not  an  invasion  of  property  rights.  Halter 
V.  Nebraska,  205  U.  S.  34,  51  Law.  Ed.  696. 
Pa.  Act  1868,  restricting  right  of  action 
of  railway  mail  clerks  and  others  employed 
about  railroads  to  that  which  an  employe  of 
company  would  have  under  like  circum- 
stances, held  not  unconstitutional  as  deny- 
ing due  process  of  law.  Martin  v.  Pittsburg, 
etc.,  R.  Co.,  203  U.  S.  284,  51  Law.  Ed.  184. 
Act  incorporating  local  society  with  same 
name  as  that  of  a  voluntary  state  association 
whose  charter  from  a  foreign  corporation 
had  been  withdrawn  by  latter,  and  confer- 
ring upon  such  society  exclusive  right  to 
grant  subcharters  in  state,  held  not  to  de- 
prive foreign  corporation  of  property  with- 
out due  process  of  law.  National  Council  v. 
State  Council,  203  U.  S.  151,  51  Law.  Ed.  132. 
Right  to  dispose  of  property  by  will  is  not 
a  vested  right.  Ferguson  v.  Gentry  [Mo.] 
104  S.  W.  104.  Right  to  practice  dentistry  is 
not  a  vested  right.  State  v.  Mcintosh  [Mo.] 
1*03  S.  W.  1078.  As  between  the  state  and 
an  office-holder,  a  public  office  does  not  con- 
stitute property,  hence  an  act  providing  that 
an  officer  indicted  for  malfeasance  or  non- 
feasance shall  be  suspended  until  tried  does 
not  deprive  him  of  property  without  due 
process  of  law.  Sumpter  v.  State  [Ark.]  98 
S.  W.  719.  Statutory  exemptions  and  privi- 
leges do  not  constitute  vested  rights.  Ex- 
emption from  jury  duty.  State  v.  Cantwell, 
142  N.  C.  604,  55  S.  E.  820.  Collateral  heirs 
who  in  the  event  of  the  invalidity  of  a  trust 
created  by  will  would  take  nothing  under 
the  statute  of  distribution  are  nolf  deprived 
of  property  without  due  process  of  law  by 
a  retroactive  construction  placed  upon  a 
statute  enacted  after  execution  of  will  under 
which  the  trust  would  be  valid,  as  they  have 
no  vested  interest  in  the  estate.  Morgan  v. 
Durand,  51  Misc.  523,  101  N.  Y.  S.  1002.  The 
statutory  interest  of  a  wife  in  the  lands  of 
her  husband  during  his  life  is  an  inchoate 
and  not  a  vested  right,  and  may  be  restricted 
or  destroyed  by  statutory  enactments  at  any 
time  prior  to  his  death.  Griswold  v.  McGee 
[Minn.]  112  N.  W.  1020.  Vested  rights  to 
continue  a  business  or  occupation  subject 
to  legislative  control  under  the  police  power 
cannot  be  acquired.  Pharmacist  licensed 
under  prior  statute.  State  v.  Hovorka,  100 
Minn.  249,  110  N.  W.  870.  The  owner  of  tide 
lands  does  not  acquire  a  vested  interest  to 
all  possible  future  accretions  which  cannot 
be  cut  off  by  subsequent  legislation.  Western 
Pac.  R.  Co.  V.  Southern  Pac.  Co.  [C.  C.  A.] 
151  F.  376.  A  citizen  of  a  municipality  lias 
no  vested  right  in  its  municipal  powers 
which    is   affected    by   an    act   authorizing   its 


consolidation  with  another  municipality. 
Pittsburgh's  Petition,  32  Pa.  Super.  Ct.  210. 
Act  autlaorizing  consolidation  of  two  cities 
on  vote  of  consolidated  body,  instead  of  upon 
vote  of  smaller  city,  held  not  in  violation  of 
due  process  clause  as  to  citizens  of  latter. 
Pittsburg's  Petition,  217  Pa.  227,  66  A.  34S, 
afg.  32  Pa.  Supe,r.  Ct.  210.  Act  prohibiting 
the  acquisition  of  ownership  in  flowing 
waters  for  the  purpose  of  transporting  them 
out  of  the  state  is  not  in  conflict  with 
the  14th  amendment.  McCarter  v.  Hudson 
County  Water  Co.,  70  N.  J.  Eq.  695,  65  A.  489. 
A  parent  has  a  vested  right  in  the  labor 
and  services  of  his  minor  cliild.  Kennedy  v. 
Meara,  127  Ga,  68,  56  S.  E.  243.  Act  pro- 
viding tliat  person  on  whose  lands  seepage 
or  spring  ■waters  shall  first  arise  shall  have 
a  prior  right  thereto,  if  capable  of  being 
used  on  his  lands,  held  unconstitutional  in 
so  far  as  it  deprived  a  lower  riparian  owner, 
wlio  was  a  prior  patentee,  of  the  use  of  the 
water.     Neilson  v.  Sponer   [Wash.]   89  P.   155. 

72.  See   7   C.   L.   728. 

73.  Does  not  protect  corporations.  West- 
ern Turf  Ass'n  v.  Greenberg,  204  U.  S.  359, 
51   Law.   Ed.   520. 

74.  See    5    C.    L.    642. 

An  act  so  arbitrary  and  unreasonable  as  to 
be  unnecessarily,  subversive  of  property 
rights  will  be  set  aside.  Act  prohibiting 
erection  of  building  in  excess  of  eiglity  feet 
in  heiglit  in  certain  district  unless  its  widtii 
on  each  public  street  on  which  it  stands  is 
at  least  one-lialf  its  height  held  not  on  its 
face  a  prohibition  for  mere  aesthetic  reasons. 
V\^elch  V.  Swasey,  193  Mass.  364,  79  N.  E.  745. 
Act  March  27,  1907,  conferring  power  on 
certain  municipal  officers  to  enter  and  ex- 
amine all  buildings  within  city  and  within 
ten  miles  beyond  city  limits,  to  destroy  dan- 
gerous buildings  and  to  direct  erection  of 
certain  structures,  and  conferring  power  on 
one  of  sucli  officers  to  summarily  abate  nui- 
sances w^hicli  in  liis  opinion  exist  at  cost  of 
owner,  held  unconstitutional  as  a  deprivation 
of  property  witliout  due  process  of  law.  Ma- 
lone  V.  Williams  [Tenn.]  103  S.  W.  798.  Act 
March  27,  1907,  giving  municipality  all  gov- 
ernmental and  police  powers  within  its  lim- 
its and  for  two  miles  beyond,  held  unconsti- 
tutional as  depriving  persons  residing  beyond 
I  the  corporate  limits  and  witliin  the  two  mile 
'.  limit  of  property  witlaout  due  process  of 
1  law.  Id.  Act  March  27,  1907,  empowering 
'  municipality  to  prohibit  pig  pens,  cow 
stables,  and  dairies  witliin  two  miles  of 
I  city  limits,  held  unconstitutional.     Id." 

75.  That  compliance  witii  an  order  requir- 
ing express  companies  to  receive  money  dur- 
ing reasonable  business  hours  would  require 
company  to  carry  money  at  a  loss. is  not  a 
deprivation  without  due  process,  as  if  tlie 
company  chooses  it  need  not  carry  money  at 
all.     Piatt  v.  Le  Cocq,   150  F.   391. 

76.  See  7   C.  L.   728. 

77.  Idaho     Rev.     St.     §§   1210,     1211,     per- 
■  mitting   recovery   of  damages   against   owner 

of  sheep   allowing   tliem    to   graze   on    public 
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domain  within  two  miles  of  a  dwelling 
house,  held  not  to  deprive  sheep  owner  of 
property  without  due  process  of  law.  Bacon 
V.  Walker,  204  U.  S.  311,  51  Law.  Ed.  499; 
Brown  V.  Walling-,  204  U.  S.  320,  51  Law.  Ed. 
503.  Act  providing  for  licensing  of  peddlers 
who  are,  or  who  have  declared  tlieir  inten- 
tion to  become,  citizens  of  the  United  States, 
held  not  a  deprivation  witliout  due  process. 
Commonwealth  v.  Hana  [Mass.]  81  N.  E.  149. 
Illinois  Act  April  18,  1899,  making  mine 
owners  responsible  for  defaults  of  mine  man- 
agers and  examiners  whom  tliey  are  required 
to  select  from  among  those  licensed  by  state 
inining  board,  iield  not  unconstitutional  as 
taking  property  without  due  process  of  law, 
no  particular  individual  being  required  to  be 
selected  or  retained  if  incompetent.  Wil- 
mington Star  Min.  Co.  v.  Pulton,  205  U.  S. 
60,  51  Law.  Ed.  708.  Statute  compelling  per- 
sons or  corporations  conducting  places  of 
public  amusement  to  recognize  tickets  issued 
by  them  in  hands  of  unobjectionable  persons 
does  not  deprive  them  of  property  without 
due  process  of  law.  Western  Turf  Ass'n  v. 
Greenberg,  204  U.  S.  359,  51  Law.  Ed.  520. 
Ordinance  prohibiting  sale  of  railroad 
tickets  by  other  than  agent  of  company  is- 
suing same  held  not  a  deprivation  of  prop- 
erty without  due  process  of  law.  Ex  parte 
Hughes  [Tex.  Cr.  App.]  100  S.  W.  160. 
Act  providing  for  examination  and  licensing 
of  plumbers,  making  violators  guilty  of  a 
misdemeanor,  held  not  in  violation  of  "due 
process"  clause  of  14th  amendment.  Doug- 
las V.  People,  225  111.  536,  80  N.  B.  341.  A 
maximum  rate  fixed  by  the  legislature  for  a 
public  utility  so  low  as  to  result  in  a  de- 
struction of  the  business  of  the  company 
supplying  it  deprives  it  of  its  property  with- 
out due  process  of  law.  Brooklyn  Gas 
Co.  v.  New  York,  50  Misc.  450,  100  N.  Y.  S. 
570.  Act  prohibiting  issuance  or  redemption 
of  trading;  stamps  or  other  premiums  as  part 
of  a  sale  of  goods  held  unconstitutional  as 
depriving  a  person  of  property  without  due 
process  of  law.  Leonard  v.  Bassindale 
[Wash.]  89  P.  879.  Act  prohibiting  offering 
for  sale  of  real  estate  witliout  written  au- 
tliority  from  legal  or  equitable  owner  or  his 
attorney  in  fact  held  violative  of  due  process 
clause.  Fischer  Co.  v.  Woods  [N.  Y.]  79  N. 
E.  836.  Ordinance  granting  to  street  rail- 
way company  right  to  use  property  remain- 
ing In  streets  owned  by  another  company 
wliose  franchise  had  expired  held  unconsti- 
tutional as  depriving  latter  of  property  with- 
out due  process  of  law.  Brooklyn  Union  Gas 
Co.  v.  Cleveland,  204  U.  S.  116,  51  Law.  Ed. 
399. 

Payment  of  Tiages;  Act  making  wages  due 
laborers  payable  in  money  only  or  negotiable 
drafts  redeemable  in  money,  and  making 
same  due  and  payable  whenever  employe 
ceased  work,  held  not  to  deprive  employer 
of  property  without  due  process  of  law. 
Shortall  v.  Puget  Sound  Bridge  &  Dredging 
Co.  [Wash.]  88  P.  212.  Acts  29th  Leg.  p.  372, 
c.  152,  prohibiting  payment  of  laborers  in 
mercliandise  and  prescribing  a  penalty  for 
violation  tliereof,  held  unconstitutional  as 
depriving  employer  of  property  witliout  due 
process  of  law.  Jordan  v.  State  [Tex.  Cr. 
App.]    103    S.   W.    633. 

Liens:  A  mechanic's  lien  law  is  not  a  tak- 
ing of  property  witliout  due  process  of  law 
as    the    contract    is    presumed    to    have    been 


entered    into    with    such    laws    in    mind,    and 
they  form  part  of  the  contract.     Stimson  Mill 
Co.  V.  Nolan    [Cal.  App.}   91  P.   262.     Mechan- 
ic's   lien    law    is    not    a    taking    of    property 
without    due    process    of    law    because    it    ex- 
tends   to    the    land    upon    which    building    is 
erected,  the  owner  having  made  the  building 
part   of   the   realty.     Id.     Act   giving   persons 
furnishing    supplies    to    mining    or    manufac- 
turing   company,    necessary    to    operation    of 
same,  a  prior  lien,  held  not  a  deprivation  of 
property    without    due    process.     First    Nat. 
Bk.    V.    Trigg    Co.     [Va.]    56    S.    E.    158.     Act 
giving  threslier  lien   on  grain  if  filed  within 
ten  days  after  threshing  held  not  to  deprive 
purchaser   without   notice    of    property   with- 
out due  process  of  law.     Hahn  v.  Sleepy  Eye 
Mill.    Co.    [S.    D.]    112    N.    W.    843.     Act    giv- 
ing   tlireshers     a    paramount     lien     on     grain 
except  as  to  seed  liens  lield  not  a  deprivation 
of     property     without     due     process     because 
making   such   liens   superior   to   prior  chattel 
mortgages    and    bona    fide    attachments    and 
executions.     Phelan   v.    Terry    [Minn.]    112   N. 
W.  872.     Act  giving  attorney  lien  on  cause  of 
action     lield     not     to     deprive     a     defendant 
settling    action    with    client   without    consent 
of  attorney  after  accrual  of  lien  of  property 
without  due  process  of  law.     O'Connor  v.  St. 
Louis  Transit  Co.,   198   Mo.   622,   97  S.  W.   150. 
Foreign    Corporations:    Laws    1891,    p.     75, 
prohibiting    foreign    corporations    who    have 
not    complied    with    state    laws    from    doing 
business   in    the   state   and   making   contracts 
entered   into   therein   by   tliem  void,   heW   not 
unconstitutional    as    a    deprivation    of    prop- 
erty without  due  process   of  law.     Roeder  v. 
Robertson,    202   Mo.   522,    100   S.   W.    1086.     W. 
Va.  Acts  1905,  c.  39,  requiring  all  foreign  and 
and     nonresident     domestic     corporations     to 
appoint    state    auditor    to    accept    service    of 
process,    and    requiring    payment    of    annual 
fee  of  $10,  held  not  to  deprive  a  nonresident 
domestic     corporation     of     property    without 
due  process  of  law,  although  prior  laws  al- 
lowed   corporations    to    appoint    attorney    for 
tliat    purpose.     St.    Mary's    Franco-American 
Petroleum    Co.    v.    West    Virginia,    203    U.    S. 
183,   51  Law.  Ed.   144.     Act  requiring  foreign 
corporations  as  a  condition  to  doing  business 
in    state    to    file   certified   copy   of   articles   of 
incorporation    and    pay    required   fee    in    sub- 
stance what  is  required  of  domestic  corpora- 
tions  held  not   unconstitutional  as   depriving 
former    of    property    without    due    process    of 
law.     Western  Union  Tel.  Co.  v.  State   [Ark.] 
101    S.    W.    748.     Act    requiring    foreign    cor- 
porations doing  business  in  the  state   to  ap- 
point   a    resident    agent    upon    whom    service 
of     process     may     be     had,     and     authorizing 
service    on    the    secretary    of   state   where    no 
such  agent  is  appointed,  held  not  to  deprive 
such    corporation    of    property    without    due 
process,  as  by  complying  with  the  law  it  will 
acquire  notice,  and  by  failure  to  do  so  it  con- 
sents   to    service    on    the    secretary    of    state. 
Olender  v.  Crystalline  Min.  Co.,   149  Cal.   482, 
86   P.   1082.     Laws   1899,   c.   10,   requiring  for- 
eign   corporations    to    pay    charter    fee    based 
upon    authorized    capital    stock    before    doing 
business    in    state    held    not    to    deprive    such 
a  corporation  then  doing  business  therein  of 
property  witliout  due  process  of  law.     State 
v.   Western  Union  Tel.   Co.    [Kan.]    90   P.   299. 
Bulk    sale    act,    making    sales    in    bulk    out 
of    usual    course    of    business    without    notice 
voidable   as   to   creditors,   held   not   to   violate 
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Statutes  creating  liahUity  may  he  valid.'^  1 

Eminent  domain  proceedings  "®  which  properly  conserve  the  owners  the  right 
to  compensation  are  valid.^" 

Local  assessments  for  improvements^^  require  notice  and  opportunity  to  be 
heard. ^-      Judgment   confirming   a    special   assessment    does   not   create    a    charge 


"due  process"  clause.  Wilson  v.  Edwards, 
32  Pa.  Super.  Ct.  295;  Young  v.  Lemleux,  79 
Conn.  434,  65  A.  436,  600;  Spurr  v.  Travis, 
145  Mich.  721.  13  Det.  Leg.  N.  598,  108  N.  W. 
1090. 

Railways  and  carriers:  Act  reqiiiring'  rail- 
way companies  to  keep  in  stations  separate 
waiting  rooms  for  white  and  colored  races, 
to  keep  stations  open  during  day  and  night 
unless  no  trains  are  run  at  night,  and  to 
keep  same  in  a  sanitary  condition  and  com- 
fortably heated,  and  prescribing  penalties 
for  violation,  lield  constitutional.  State  v. 
St.  Louis  &  S.  F.  R.  Co.  [Ark.]  103  S.  W.  623; 
State  V.  St.  Louis  &  S.  F.  R.  Co.  [Ark.]  103 
S.  W.  625.  Constitutional  provision  requir- 
ing intercliange  of  cars  destined  to  places 
on  other  roads  at  point  of  physical  connec- 
tion with  such  roads  held  not  to  deprive 
railroad  company  of  property  without  due 
process  of  law,  the  use  of  such  cars  being- 
only  temporary  and  reasonable,  and  a  uni- 
form rental  in  sueli  cases  having  been 
agreed  to  by  all  railroads  in  the  country. 
Louisville,  etc.,  R.  Co.  v.  Central  Stockyards 
Co.,  30  Ky.  L.  R.  18,  97  S.  W.  778.  -\cts  29th 
Leg.  p.  324,  c.  133,  requiring  railroads  to 
erect  waterclosets  in  all  stations,  and  pro- 
viding a  penalty  of  $100  per  week  for  each 
violation,  if  construed  as  operating  from 
time  law  took  effect,  is  unconstitutional  as 
depriving  railroads  of  property  w^ithout  due 
process  of  law.  Missouri,  etc.,  R.  Co.  v. 
State  [Tex.]  100  S.  W.  766,  rvg.  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  21,  97  S.  W.  720. 
Statute  requiring  railway  companies,  on 
demand,  to  construct  side  tracks  connecting 
manufacturing  or  industrial  enterprises, 
initial  cost  to  be  paid  by  latter  and  repaid 
to  them  by  former  in  annual  installments, 
held  a  deprivation  of  property  without  due 
process  of  law.  Mays  v.  Seaboard  Air  Line 
R.,  75  S.  F.  455,  56  S.  E.  30.  Act  requiring 
railway  companies  to  sell  500  mile  mileage 
books  at  less  rates  per  mile  than  usual 
cliarges  held  to  deprive  company  of  property 
without  due  process  of  law.  Commonwealth 
v.  Atlantic  Coast  Line  R.  Co.  [Va.]  55  S.  E. 
572.  Act  arbitrarily  fixing  weight  of  "stan- 
dards" useil  to  keep  lumber  in  place  on  cars 
at  1,000  pounds,  and  requiring  railway  com- 
pany to  deduct  same  from  weight  of  lumber 
shipped,  held  to  deprive  latter  of  property 
without  due  process  of  law,  as  requiring  free 
carriage  of  freight.  State  v.  Great  Northern 
R.  Co.  [Wash.]  86  P.  1056.  An  act  prohibit- 
ing an  express  company  from  unjustly  dis- 
criminating against  another  company  in  the 
same  business  held  not  to  deprive  it  of  its 
property  without  due  process  of  law  on  the 
theory  that  it  has  a  right  to  demand  prepay- 
ment of  its  charges  from  whom  it  will. 
American  Exp  Co.  v.  Southern  Indiana  Exp. 
Co.,  167  Ind.  292,  78  N.  E.  1021.  Rev.  St. 
1895,  arts.  4497-4502,  imposing  penalties 
on  carriers  for  failure  to  have  cars  at 
designated  points  witliin  certain  time  after 
demand,     but     exempting     it     from     liability 


where  failure  to  do  so  ■was  caused  by  strike 
or  public  calamity,  held  not  unconstitu- 
tional as  arbitrarily  excluding  legitimate  de- 
fense, the  exemptions  named  not  being  ex- 
clusive. Allen  V.  Texas  &  P.  R.  Co.  [Tex.] 
101  S.  W.  792.  Act  June  1,  1S9S,  forbidding 
discharge  of  employes  by  interstate  carriers 
because  of  membersliip  in  labor  unions,  is 
invalid.  Adair  v.  U.  S.,  28  S.  Ct.  277,  rvg.  152 
F.  737.  Act  making  carrier  delivering  intox- 
icating liquor  to  otlier  than  bona  fide  con- 
signees a  dealer  therein  and  subject  to  crim- 
inal prosecution  as  such  denies  due  process 
of  law.  Crescent  Liquor  Co.  v.  Pratt,  148  P. 
894. 

78,  79.     See  7   C.  L.   729. 

80.  Act  authorizing  setting  off  benefits 
aganst  damages,  in  determining  compensa- 
tion in  eminent  domain  proceedings,  held  not 
to  deprive  owner  of  property  without  due 
process  of  law.  In  re  City  of  New  York, 
105  N.  Y.  S.  750.  Conn.  Gen.  St.  §§  3694, 
3695,  authorizing  condemnation  of  outstand- 
ing stock  of  railway  company  by  railway 
company  owning  three-fourtlis  of  its  capital 
stock  where  purchase  bj'  latter  will  be  for 
public  interest,  held  not  unconstitutional  as 
depriving  owner  of  property  without  due 
process  of  law.  Offield  v.  New  York,  etc., 
R.  Co.,  203  U.  S.  372,  51  Law.  Ed.  231.  Act 
authorizing  city  to  condemn  land,  providing 
for  selection  of  twelve  freeholders  by  it, 
owner  to  have  right  to  strike  three  and  city 
three,  remaining  six  to  constitute  board,  and 
making  no  provision  for  appeal,  held  un- 
constitutional as  depriving  owners  of  prop- 
erty witliout  due  process  of  law.  Tucker  v. 
Paris   [Tex.  Civ.  App.]   99  S.  W.  1127. 

81.  See   7   C.  L.   730. 

82.  Notice  provided  by  local  improvement 
act  held  sufficient.  City  of  Perry  v.  Davis, 
18  Okl.  427,  90  P.  865.  McChesney  v.  Chi- 
cago, 227  111.  450,  81  N.  E.  435;  McChesney 
v.  Cliicago,  226  111.  238,  80  N.  E.  770.  Char- 
ter provision  requiring  objections  to  special 
tax  bill  to  be  filed  with  board  of  public 
works  within  sixty  days  after  issuance  of 
bill  as  a  condition  to  right  to  object  to  same 
in  an  action  thereon  held  unconstitutional  as 
a  deprivation  of  property  without  due  proc- 
ess of  law.  Curtice  v.  Schmidt,  202  Mo.  703, 
101  S.  W.  61;  Gilsonite  Const.  Co.  v.  Ar- 
kansas McAlester  Coal  Co.  [Mo.]  103  S.  W. 
93.  Local  improvement  act  requiring  publi- 
cation of  notice  in  newspaper  tliat  plat  and 
schedules  are  on  file,  and  fixing  time  witliin 
which  written  objections  must  be  filed,  after 
liaving  heard  which  council  shall  levy  assess- 
ment, held  not  to  deprive  owner  of  property 
without  due  process,  though  no  time  for 
liearing  objections  was  fixed  in  act.  Reed  v. 
Cedar  Rapids  [Iowa]  111  N.  W.  1013.  Pro- 
vision for  notice  of  confirmation  of  special 
assessment  for  local  improvements  held  suf- 
ficient, notice  of  hearing  and  of  passage  of 
ordinance  for  improvement  being  required 
to   be   mailed   to   person   paying  taxes  during 
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against  the  property  benefited,  requiring  personal  notice,  and  constructive  service 
is  sufficient.®^    Eeassessment  is  permissible.®* 

Drainage  acts.^'^ 

Taxation.^° — Taxes  properly  assessed  ®^  under  authority  of  law,-^®  after  notice, 
actual  or  constructive,  and  opportunity  to  be  heard,^''  do  not  constitute  a  deprivation 
of  property  without  due  process.  Curative  statutes  are  valid  if  the  defect  cured 
migiit  have  been  authorized.^**  Tax  deeds  to  delinquent  lands  cannot  be  given  with- 
out notice  to  the  owner.**^ 


preceding  year  and  to  occupant  of  premises, 
and  a  like  notice'  of  proceeding  for  confir- 
mation, in  addition  to  publication  and  post- 
ing. Gage  V.  Chicago,  225  111.  218,  80  N.  B. 
127. 

83.  Gage  v.  Chicago,  225  111.  218,  80  N.  E. 
127.  Where  right  of  appeal  to  court  from 
order  of  council  levying  special  assessment 
exists,  owner  of  property  assessed  is  not  de- 
prived of  his  property  without  due  process 
because  not  afforded  an  opportunity  to  ap- 
pear and  object  to  assessment.  Reed  v. 
Cedar  Rapids  [Iowa.]  Ill  N.  W.  1013. 
Method  of  assessing  benefits  provided  in 
local  improvement  act  held  not  to  deprive 
owners  of  property  witliout  due  process  of 
law.  City  of  Perry  v.  Davis,  18  Okl.  427,  90 
P.  865.  Act  authorizing  municipality  to  col- 
lect cost  of  constructing  sewer  from  prop- 
erty owners  benefited  is  constitutional, 
though  municipality  had  already  paid  for  it. 
Anderson  v.  Lower  Merion  Tp.,  217  Pa.  369, 
66   A.   1115. 

84.  An  act  authorizing  reassessment 
w^here  work  was  illegal  wiien  done  because 
of  invalidity  of  prior  assessment  does  not 
deprive  owner  of  property  assessed  of  a 
vested  right  to  damages  because  of  perform- 
ance of  work  under  an  invalid  assessment. 
Dahlman  v.  Milwaukee  [Wis.]  110  N.  W. 
479. 

m,  86.     See  7  C.  L.  730. 

87.  Method  prescribed  by  act  creating 
state  tax  board  for  ascertaining  value  of  in- 
tangible property  of  certain  corporations  "in 
so  far"  as  other  evidence  does  not  make  it 
appear  unjust  held  not  exclusive  so  as  to 
deny  owners  due  process  of  law  because 
method  provided  in  arbitrary  and  unjust. 
Missouri,  etc.,  R.  Co.  v.  Sliannon  [Tex.  Civ. 
App.]  16  Tex.  Ct.  R.  866,  97  S.  W.  527,  afg. 
[Tex.]  100  S.  W.  138.  Act  March  27,  1907, 
providing  that  no  error  in  assessment,  land 
tax  book,  personal  tax  book,  notice,  adver- 
tisement, etc.,  shall  invalidate  sale,  held  un- 
constitutional as  a  deprivation  of  property 
without  due  process  of  law.  Malone  v.  Wil- 
liams   [Tenn.]    103   S.   W.   798. 

88.  Act  taxing  main  stem,  franchises,  and 
tangible  personal  property  of  railroads  and 
canal  companies  on  the  so  called  "average 
rate"  held  not  violative  of  due  process 
clause.  Central  R.  Co.  of  New  Jersey  v. 
State  Board  of  Assessors  [N.  J.  Law.]  67  A. 
672.  State  law  taxing  proprietor  of  bonded 
warehouse  with  goods  stored  therein  during 
fiscal  year  held  valid,  though  proprietor  did 
not  own  same.  Anderson  County  v.  Ken- 
tucky Distilleries  &  Warehouse  Co.,  146  P. 
999.  La.  Act  June  28,  1904,  imposing  inher- 
itance tax  on  sliares  of  universal  legatees 
under  will  of  person  dying  prior  to  its  en- 
actment, held  not  unconstitutional  as  de- 
priving them   of  property  without   due  proc- 


ess of  law,  though  under  the  Code  ownership 
passed  to  them  upon  death  of  testator.  Ca- 
hen  v.  Brewster,  203  U.  S.  543,  51  Law.  Ed. 
310.  N.  Y.  Laws  1905,  c.  241,  imposing  tax 
on  transfers  of  corporate  stock,  adopting 
face  value  of  shares  as  basis  of  tax,  held  not 
unconstitutional  as  depriving  owners  of 
property  without  due  process  of  law.  Peo- 
ple V.  Reardon,  204  U.  S.  152,  51  Law.  Ed. 
415.  New  York  Laws  1905,  c.  241,  imposing 
tax  on  transfers  of  corporate  stock  as  ap- 
plied to  shares  owned  by  nonresidents  in  a 
foreign  corporation,  held  not  unconstitution- 
al as  taking  property  without  due  process 
of  law.  Id.  N.  Y.  Laws  1897,  c.  284,  author- 
izing transfer  tax  on  exercise  by  will  of 
power  of  appointement  conferred  by  deed 
executed  prior  to  passage  of  act,  held  not 
unconstitutional  as  taking  property  without 
due  process  of  law.  Chanler  v.  Kelsey,  205 
U.  S.  466,  51  Law.  Ed.  882.  Act  taxing  land 
at  its  full  value,  irrespective  of  mortgages 
thereon,  held  not  to  deprive  owner  of  his 
property  without  due  process  of  law.  Pad- 
dell  v.  New  York,  50  Misc.  422,  100  N.  Y.  S. 
581;  afd.  100  N.  Y.  S.  1133. 

89.  Act  providing  for  reassessing  land  il- 
legally assessed  held  to  require  notice  before 
fixing  valuation.  People  v.  Nassau  County 
Sup'rs,  104  N.  Y.  S.  353.  Inheritance  tax 
law  providing  method  for  ascertaining 
amount  of  tax  and  for  notice  and  appraise- 
ment held  not  to  deprive  one  of  property 
without  due  process  of  law,  though  by  its 
terms  the  interest  of  the  state  therein  vests 
immediately  upon  tlie  death  of  decedent. 
Trippet  v.  State,  149  Cal.  54,  86  P.  1084. 
Act  i-equiring  employer  of  persons  liable  to 
pay  poll  tax  to  furnish  list  of  names  and 
amount  du^-i  to  collector,  and  if  ■wages  are  due 
to  pay  amount  of  tax  out  of  same  at  once, 
held  not  to  deprive  employer  of  property 
without  due  process  of  law  as  if  he  has  doubt 
as  to  whether  employe  is  liable  for  tax  he 
may  compel  him  to  interplead  in  a  civil  ac- 
tion to  recover  same.  Thurston  County  v. 
Tenino  Stone  Quarries   [Wash.]    87  P.   634. 

90.  Act  Cong.  June  30,  1906,  ratifying  il- 
legal imposition  of  duties  by  president  on 
imports  from  Pliilippine  Islands  between 
ratification  of  treaty  with  Spain  and  passage 
of  Philippine  tariff  act,  held  not  to  deprive 
importers  of  property  witliout  due  process 
of  law,  though  suit  to  recover  duties  so  col- 
lected was  commenced  prior  to  passage  of 
act.  United  States  v.  Heinszen,  206  U.  S.  370, 
51   Law.   Ed.    109S. 

91.  Acts  1S79,  p.  69,  authorizing  deed  of 
delinquent  lands  to  person  redeeming  with- 
out notice  to  owner  held  unconstitutional 
as  authorizing  appropriation  of  delinquent 
lands  to  payment  of  taxes  without  due  proc- 
ess of  law.  Mason  v.  Gates  [Ark.]  102  S.  W. 
190. 
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Civil  remedies  and  proceedings.^- — Statutes  of  limitation  do  not  violate  the  due 
process  clause  ®^  unless  interfering  with  vested  rights.^*  Statutes  regulating  reme- 
dies/^ defenses,®"  or  procedure/^  are  sustained  unless  violative  of  property  rights. 

Criminal  offenses  and  procedure.^^ — Statutes  defining  and  punishing  crimes/'* 
and  regulating  criminal  procedure/  unless  violative  of  fundamental  rights,  are  sus- 
tained.- 


92.  See  7  C.  L.  731. 

93.  Act  allowing  original  owner  of  lands 
sold  to  the  state  for  taxes,  and  conveyed  to 
private  parties,  six  montiis'  grace,  held  not 
an  infringement  of  private  property  rights. 
Reed  v.  Auditor  General,  146  Mich.  208,  13 
Det.  Leg.  N.  711,  109  N.  W.  275.  An  en- 
largement of  the  period  of  limitations  does 
not  deprive  one  in  whose  favor  tlie  full 
period  of  limitation  has  not  run  of  property 
without  due  process  of  law.  Cole  v.  Van 
Ostrand  [Wis.]  110  N.  W.  884.  Statute  ex- 
empting real  estate  of  decedent  from  lia- 
bility for  his  debts  unless  letters  of  admin- 
istration are  taken  out  within  six  years 
from  his  death  held  not  to  deprive  the  holder 
of  a  mortgage  thereon  of  his  property  with- 
out due  process  of  law.  Fuhrnham  v.  Power, 
13  Wash.  533,  86  P.  940.  Act  limiting  time 
within  which  action  to  revive  a  judgment 
may  be  commenced  affects  the  remedy  only 
and  does  not  deprive  creditor  whose  judg- 
ment was  entered  prior  to  passage  of  act  of 
his  property  without  due  process  of  law. 
Gaffney   v.    Jones    [Wash.]    87    P.    114. 

94.  A  statute  enlarging  the  period  of  lim- 
itations as  to  causes  of  actions  barred  under 
a  previous  statute  is  void  as  a  deprivation 
of  property  without  due  process  of  law. 
State  V.  Chicago,  etc.,  R.  Co.  [Wis.]  112  N.  W. 
515. 

95.  Act  making  residence  of  garnishee  the 
situs  of  a  debt  for  a  purpose  of  garnishment 
or  attachment  held  not  to  deprive  a  non- 
resident, to  whom  money  was  due  from  a 
resident  garnishee  for  services  performed 
in  another  state  and  payable  there,  of  prop- 
erty without  due  process  of  law.  Hai'vey  v. 
Thompson  [Ga.]  57  S.  E.  104.  An  act  denying 
a  remedy  for  breach  of  a  duty  imposed  for 
the  public  benefit  is  not  a  deprivation  of 
property  without  due  process  of  law.  Act 
making  written  notice  to  common  council 
of  accumulations  of  snow  on  sidewalk 
and  a  failure  to  remove  same  within  a 
reasonable  time  a  prerequisite  to  .the  main- 
tenance of  an  action  against  the  municipality 
for  injuries  caused  thereby  held  constitu- 
tional. MacMullen  v.  Middletown  [N.  Y.]  79 
N.  E.  863.  Wrongful  death  statute  permit- 
ting recovery  of  exemplary  damages  where 
death  was  due  to  recklessness,  willfulness,  or 
malice  held  not  a  deprivation  of  property 
without  due  process  of  law.  Hull  v.  Sea- 
board Air  Line  R.  [S.  C]  57  S.  E.  28;  Os- 
teen  v.  Southern  R.  Co.    [S.  C]   57  S.  E.  196. 

96.  An  act  depriving  a  person  of  a  de- 
fense based  on  purely  arbitrary  rules  of  law 
Is  not  repugnant  to  the  "due  process" 
clause.  Plummer  v.  Northern  Pac.  R.  Co.,  152 
P.  206.  Gen.  Laws  1905,  p.  386,  c.  163,  re- 
stricting defense  of  assumed  risk,  held  not 
to  distrub  vested  rigths.  El  Paso,  etc.,  R.  Co. 
V.  Foth  [Tex.  Civ.  App.]  100  S.  W.  171.  Mo. 
Rev.  St.  §  7890,  providing  that  false  and 
fraudulent  representations  in  application  for 
insurance  shall  not  constitute  a  defense  in 
action   on   policy   unless   in  judgment   of  jury 


matters  misrepresented  actually  contributes, 
to  death  of  insured,  held  not  to  deprive  com- 
panies of  property  without  due  process  of 
law.  Northwestern  Nat.  Life  Ins.  Co.  v. 
Riggs,  203  U.  S.  243,  51  Law.  Ed.  168. 

97.  Act  authorizing  striking  out  of  an- 
swer for  failure  or  refusal  to  answer  inter- 
rogatories in  the  nature  of  discoverj^  con- 
strued as  making  such  refusal  an  implied  ad- 
mission of  truth  of  facts  sought  to  be  elic- 
ited, and  hence  requiring  party  seeking 
penalty  to  show  the  materiality  of  such  facts, 
and  as  so  construed  held  valid.  Lawson  v. 
Black  Diamond  Coal  Co.  [Wash.]  86  P.  1120. 
Anti-trust  law  (Acts  1905,  p.  9),  authorizing 
striking  out  of  answer  and  entry  of  default 
judgment  for  failure  to  comply  with  order 
directing  discovery,  held  to  provide  for  mat- 
ters of  procedure  and  practice  in  procuring 
testimony  and  enforcing  orders  for  produc- 
tion thereof,  and  hence  not  violative  of  due 
process  clause  of  Federal  constitution.  Ham- 
mond Packing  Co.  v.  State  [Ark.]  100  S.  W. 
407.  That  act  authorizing  issuance  of  sub- 
poena duces  tecum  provides  no  compensation 
for  expense  of  moving  property  from  another 
state  to  place  of  trial  does  not  render  it 
violative  of  due  process  clause.  In  re  Con- 
solidated Rendering  Co.  [Vt.]  66  A.  790. 
Act  authorizing  citizens  having  an  interest 
to  institute  quo  warranto  proceedings  upon 
obtaining  leave  where  county  attorney  re- 
fuses to  do  so  held  not  unconstitutional, 
though  no  notice  of  application  for  leave  is 
required.  State  v.  Des  Moines  City  R.  Co. 
[Iowa]  109  N.  W.  867.  The  legislature  has 
the  power  to  change  the  rules  of  evidence 
and  to  declare  what  shall  constitute  prima 
facie  proof.  Employer's  liability  act  con- 
strued and  held  to  create  a  presumption  that 
certain  servants  should  be  presumed  to  be 
vice-principals,  and  not  to  create  a  new 
cause  of  action.  Schradin  v.  New  York  Cent., 
etc.,  R.  Co.,  103  N.  Y.  S.  73.  Rev.  St.  1S99, 
§§  3227-3232  (Ann.  St.  1906,  pp.  1832-1834), 
authorizing  ex  parte  order  requiring  judg- 
ment debtor  to  appear  and  submit  to  exami- 
nation in  supplementary  proceedings,  held 
not  to  deprive  him  of  property  without  due 
process  of  law  because  making  no  provision 
for  notice  of  application.  Ackerman  v.  Green, 
201  Mo.   231,   100   S.  W.   30. 

98.  See  7  C.  L.  732. 

99.  Neb.  Cr.  Code,  §  124,  Imposing  fine  of 
double  amount  embezzled  by  public  officer 
on  conviction,  irrespective  of  restitution, 
same  to  operate  as  a  judgment  against  his 
estate,  held  not  to  deprive  him  of  property 
without  due  process  of  law.  Coffey  v.  Har- 
lan County,  204  U.  S.  659,  51  Law.   Ed.  666. 

1.  Act  authorizing  reception  of  deposition 
of  witness  since  deceased  or  incapacitated 
taken  on  preliminary  examination  in  a  crim- 
inal proceeding  when  defendant  was  present 
and  had  opportunity  to  cross-examine  held 
not  to  deny  accused  due  process  of  law. 
People  v.  Clark    [Cal.]    90  P.   549. 

3.     Act  making  parent  in  any  Way  respon- 
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§  16.  Compensation  for  iaJcing  property.^ — :The  taking  of  private  property  for 
public  use  without  compensation/  or  for  a  private  use  without  the  owner's  consent,^ 
is  prohibited  by  all  constitutions. 

§  17.  Bight  to  justice  and  guaranty  of  remedies.^ — A  certain  remedy  at  law 
for  every  injury  is  a  natural  right  conferred  by  all  constitutions.^ 

§  18.  Jury  trials  preserved.^ — The  right  to  trial  by  jury  as  it  existed  at  com- 
mon law  has  been  almost  universally  preserved.® 

§  19.  Regulation  of  criminal  procedure;  rights  secured  to  persons  accused  of 
C7'ime.^° — Under  American  constitutions  persons  accused  of  crime  are  entitled  to  a 
fair/^  speedy/-  and  a  public  trial/^  by  an  impartial  jury/*  to  be  informed  of  the 
nature  of  the  accusation  against  them/^  and  are  protected  from  ex  post  facto  laws/^ 


sible  for  delinquency  of  child  guilty  of  mis- 
demeanor, and  authorizing  juvenile  court 
upon  complaint  to  examine  into  his  guilt  and 
if  guilty  to  impose  a  fine,  held  unconstitu- 
tional as  depriving  parent  of  liberty  and 
property  without  due  process  of  law,  the  ju- 
venile court  not  being  a  criminal  court.  Mill 
V.  Brown  [Utah]  88  P.  609.  Act  authorizing 
commitment  to  prison  of  persons  acquitted 
of  crime  on  ground  of  insanity  where  dis- 
charge would  be  manifestly  dangerous  to 
cominunity  held  not  a  deprivation  of  liberty 
without  due  process  of  law.  State  v.  Snell 
[Wash.]  89  P.  931.  Act  providing  for  incar- 
ceration of  insane  persons  on  petition  ■with- 
out trial  held  not  to  violate  14tl'i  amendment, 
the  act  requiring  the  court  on  habeas  corpus 
to  inquire  into  and  determine  sanity.  In  re 
CrossweH's  Petition  [R.  I.]  66  A.  55.  Act 
authorizing  punishment  for  contempt  or  fail- 
ure of  witness  to  comply  with  subpoena 
duces  tecum  held  not  unconstitutional, 
though  order  required  him  to  produce  testi- 
mony tending  to  incriminate  him,  the  ques- 
tion of  privilege  being  for  the  court.  In  re 
Consolidated   Rendering   Co.    [Vt.]    66   A.    790. 

3.  See  7  C.  L.  733.  For  full  treatment,  see 
Eminent   Domain,   7   C.   L.    1276. 

4.  Act  providing  that  relatives  of  insane 
persons  supported  at  public  expense  shall 
remain  liable  to  county  for  such  support  held 
not  a  taking  of  private  property  for  public 
use  without  compensation.  Guthrie  County 
v.  Conrad,  133  Iowa  171,  110  N.  W.  454. 

5.  Act  requiring  railway  companies  on 
demand  to  construct  side  tracks  connecting 
manufacturing  or  industrial  enterprises,  in- 
itial cost  to  be  paid  by  latter  and  repaid  to 
them  by  former  in  annual  instalments  held 
void  as  taking  private  property  for  private 
use  without  owner's  consent.  Mays  v.  Sea- 
board Air  Line  R.  Co.,  75  S.  C.  455,  56  S.  E. 
30. 

e.     See  7  C.  L.  734. 

7.  Act  permitting  recovery  of  actual  dam- 
ages only  for  publication  of  libel,  where 
publication  was  made  in  good  faith,  the  re- 
sult of  accident  or  mistake  and  retraction 
was  published,  held  not  unconstitutional  as 
denying  a  remedy  for  injury.  Comer  v.  Age- 
Herald  Pub.  Co.  [Ala.]  44  So.  673.  Act  mak- 
ing written  notice  to  city  of  accumulations 
of  snow  on  sidewalk  and  a  failure  to  remove 
same  within  a  reasonable  time  a  prerequisite 
to  the  maintenance  of  an  action  against  the 
city  for  injuries  caused  thereby  held  con- 
stitutional. MacMullen  v.  Middletown  [N. 
Y.]  79  N.  E.  863.  Act  prohibiting  lower  colart 
from  granting  new  trial  or  requiring  remit- 
titur on  sole  ground  of  excessiveness  of  ver- 


dict held  unconstitutional  as  depriving  de- 
fendant of  full  disposition  of  rights  in  forum 
provided  by  organic  law  for  all,  though 
under  act  supreme  court  had  power  to  re- 
quire such  remittitur.  Yazoo,  etc.,  R.  Co. 
V.  Wallace   [Miss.]    43  So.   469. 

8.  See  7  C.  L.  735. 

9.  For  full  treatment,  see  Jury,  8  C.  L. 
617. 

10.  See  7  C.  L.  735.  See,  also.  Indictment 
and  Prosecution,  S   C.  L.   189. 

11.  Statute  authorizing  reception  of  un- 
sw^orn  testimony  of  children  under  twelve 
years  of  age  in  a  crimi^lal  proceeding  held 
not  in  derogation  of  constitutional  rights. 
People  V.   Sexton,   187  N.  Y.   495,   80  N.   E.   396. 

13.  Act  providing  for  suspension  of  crim- 
inal proceedings  for  seduction  where  parties 
marry  before  defendant  pleads  to  indictment 
and  live  togetlier  for  two  years  thereafter, 
and  providing  for  revival  upon  failure  to  do 
so  held  unconstitutional  as  denying  accused 
right  to  a  speedy  trial.  Waldon  v.  State 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  455,  98  S.  W. 
848. 

13.  Rule  which  excludes  from  the  court 
room  all  except  officers  of  the  court,  wit- 
nesses certain  relatives,  newspaper  men,  and 
those  having  special  permission  from  the 
court  to  enter,  is  in  violation  of  the  guar- 
antee of  a  public  trial  found  in  section  10 
of  article  I  of  the  State  Constitution.  Fields 
V.  State,  4  Ohio  N.  P.  (N.  S.)  401.  Act  pro- 
hibiting newspapers  from  publishing  details 
of  execution  of  death  sentence  held  not  in 
conflict  witli  constitutional  guaranty  of  a 
speedy  and  a  public  trial.  State  v.  Pioneer 
Press  Co.,   100   Minn.   173,    110   N.   W.   867. 

14.  See  Jury,  8  C.  L.   617. 

15.  An  act  directing  a  court  to  which  a 
petition  reciting  corrupt  expenditure  of 
municipal  funds  is  addressed  to  summarily 
investigate  same,  or  to  appoint  others  to  do 
so,  does  not  provide  for  a  criminal  investiga- 
tion, and  hence  does  not  infringe  on  right  to 
presentment  and  indictment  by  grand  jury. 
(City  of  Hoboken  v.  O'Neill  [N.  J.  Law]  6  4  A. 
981),  nor  is  it  unconstitutional  because  not 
informing  accused  as  to  nature  of  accusa- 
tion, there  being  in  fact  no  accusation  (Id.). 
That  act  punishing  sale  of  intoxicating 
liquors  without  license  did  not  require  indict- 
ment to  name  person  to  whom  and  when  and 
where  sale  was  made  held  not  to  render  it 
unconstitutional.  Colman  v.  State  [Ala.]  43 
So.  715. 

16.  Act  permitting  judge  in  vacation  to 
call  special  term  for  purpose  of  sentencing 
person  whose  conviction  antedated  the  pas- 
sage of  the  act  held  not  unconstitutional  as 
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from  giving  evidence  against  themselves/'^  from  being  twice  placed  in  jeopardy  for 
the  same  offense/®  and  from  excessive  fines  and  cruel  punishment.^" 

§  '20.  Searches  and  seizures.-^ — Unreasonable  searches  and  seizures  are  pro- 
hibited.-i 

§  21,  Suffrage  and  elections.-- — This  subject  is  governed  by  constitutional 
provisions  peculiar  to  the  several  states  and  is  treated  in  an  appropriate  topic.^^ 

§  22.  Frame  and  organization  of  government,  courts,  and  officers.-* — The 
constitutional  provision  requiring  a  republican  form  of  government  and  hence  a 
representative  government  has  no  application  to  municipal  corporations.^^ 

The  right  to  local  self  government  -^  is  guarantied  in  terms  in  many  constitu- 
tions.^^ 

Courts  ^*  and  their  jurisdiction  are  generally  placed  beyond  legislative  control.-'* 

Creation  of  offices."^ — The  power  of  the  legislature  to  create  offices  in  the  ab- 
sence of  constitutional  limitations  is  elsewhere  treated.^^ 

§  23.  Taxation  and  fiscal  affairs.^- — Validity  of  tax  laws  under  general  con- 
stitutional provisions  are  treated  in  preceding  sections  of  this  topic,  while  constitu- 
tional limitations  expressly  imjDosed  the  power  to  tax  and  the  manner  of  its  exercise 
are  treated  in  an  appropriate  topic."^ 

§  24.     Schools  and  education;  school  fnnds.^* 

§  25.  The  enactment  of  statutes  "^  is  hedged  about  with  varioiis  inhibitions, 
such  as  those  against  local  or  special  laws,  laws  addressed  to  a  plurality  of  subjects, 
and  not  reciting  their  subjects  in  their  titles,  and  amendator}^  acts  not  setting  out 
that  amended.^® 

§  26.  Miscellaneous  provisions  other  than  the  foregoing,^'  chiefly  matters  more 
properly  belonging  within  the  domain  of  legislation,  are  to  be  found  in  the  more  re- 
cent constitutions.  Among  them  are  claims  against  the  state,^®  public  lands,^* 
homesteads,***  and  other  exemptions,*^  regulations  of  carriers,*^  corporations,*^  and 
the  liquor  traffic.**  The  full  faith  and  credit  clause  of  the  constitution  is  most  fre- 
quently invoked  to  protect  foreign  judgments.** 

Consuls,  see  latest  topical  index. 
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§  1.     Nature   of   Contempt    and   "What    Con- 
stitutes   (641). 

A.  Elements  of  Contempt  and  Nature 
of  Proceeding's;  Civil  or  Criminal 
(641). 


B.  Disrespect    to    the    Court    in    General 

(641). 

C.  Acts   in   Disol)edience   of  Court    (641). 

D.  Official    Misconduct    and    Obstruction 

or  Perversion  of  Justice   (643). 


an  ex  post  facto  law.     Ex  parte  Boyd   [Tex. 
Or.  App.]    17   Tex.  Ct.  Rep.   64,   96   S.  W.   1079. 

17.  The  fifth  amendment  providing-  that 
no  person  shall  be  compelled  in  a  criminal 
case  to  be  a  witness  ag'ainst  himself  applies 
only  to  the  Federal  courts.  Ex  parte  Munn, 
140   F.   782. 

18.  See  Criminal  Law,  7  C.  L.  1010. 

19.  See  Criminal  Law,  §  6,  7  C.  L.  1015. 

20.  See  7  C.  L.  737. 

21.  See  Search  and  Seizure,  8  C.  L.  1870. 

22.  See  7  C.  L.  737. 

23.  See  Elections,   7  C.  L.   1230. 

24.  See   7   C.  L.   737. 

25.  "Initiative  referendum"  held  valid.  In 
re  Pfahler  [Cal.]  88  P.  270.  See  Municipal 
Corporations,  8  C.  L.  1056. 

26.  See  7  C.  L.  738. 

27.  See  Municipal  Corporations,  8  C.  L. 
1056. 

28.  See  7  C.  L.  739. 

29.  See    Courts,    7    C.    L.    999;    Jurisdiction 


8   C.   L.    579.   Conferring   original   jurisdiction 
on  appellate  courts,  sec  §  4  C,  supra. 

30.  See  7  C.  L.   739. 

31.  See  Officers  and  Public  Employes,  S 
C.  L.  1191. 

32.  See  7  C.  L.   739. 

33.  See  Taxes,  8  C.  L.  2058,  and  see  such 
topics  as  Municipal  Corporations  as  to  con- 
stitutional provisions  relating  to  fiscal  man- 
agement. 

34.  See  7  C.  L.  743.  For  full  treatment, 
see  Schools  and  Education,  8  C.  L.   18.51. 

35.  See  7  C.  L.  743. 

36.  See  Statutes,  8  C.  L.  1976. 

37.  See  7  C.  L.  744. 

38.  See  States,  8   C.  L.   1970. 

3».     See  Public  Lands,  8  C.  L.  1486. 

40.  See   Homesteads,   8   C.   L.    93. 

41.  See    Exemptions,    7    C.    L.     1631. 

42.  See  Carriers,  9  C.  L.  466. 

43.  See  Corporations,  7  C.  L.  862. 

44.  See   Intoxicating  Liquors,   8   C.   L.    486. 

45.  See  Foreign  Judgments  7  C.  L.  1734. 


y  Cur.  Law, 


CONTEMPT  §  IC. 


641 


§  2.      Defonsc,   ExciiMe,   or   Piirgntlon    (644). 

§  3.      Power    to    Punish    or    Redress;    Con- 
tempt  or   Other  Remedy    (644). 

g   4.      Pleadings     and     Other     Proceedings 
Before  Hearing  (645). 

§   ,1.      Hearing;    t:videuee;    Trial     (646). 


§  6.      Findings    and    .Judgment     (647). 
g  7.      Punishment;    Fine    and    Commitment; 
Further    Proceedings    (648).  > 

g  8.      Discharge  ot  Pardon    (648). 
g   9.      Review    of   Proceedings   (649). 


lite  scope  of  tJiis  topic  is  noted  below.*® 

§  1.  Nature  of  contempt  and  what  constitutes.  A.  Elements  of  contempt  and 
nature  of  proceedings;  civil  or  criminal.*' — Contempt  proceedings  are  criminal 
when  brought  for  the  purpose  of  vindicating  the  power  and  authority  of  the  court 
and  maintaining  its  dignity.*^  When  instituted  mainly  or  solely  for  the  purpose  of 
protecting  or  enforcing  private  rights  in  which  the  public  have  no  special  interest, 
they  are  civil.'"'  A  district  attorney  or  acting  district  attorney,^"  a  municipal  cor- 
poration/^ or  the  individual  members  of  an  unincorporated  labor  organiation,^^ 
may  be  guilty  of,  and  punished  for,  contempt. 

(§1)  B.  Disrespect  to  the  court  in  general.'^'^— Improper  charges  addressed 
to  tlie  court  constitute  contempt,^*  but  an  attorney  cannot  be  adjudged  in  contempt 
fc^r  making  charges  in  good  faith  and  for  justifiable  ends  in  the  course  of  his  profes- 
sional duties  unless  he  had  reason  to  believe  that  they  were  unfounded. ^^ 

(§1)  C.  Acts  ill  disobedience  of  court.^^ — Failure  to  comply  with  an  order 
of  the  court  constitutes  contempt,'''  if  the  order  is  valid  and  within  the  court's  juris- 


46.  Tills  topic  includes  all  matters  re- 
lating' to  contempt  of  court. 

It  excludes  contempt  of  legislative  bodies 
(Municipal  Corporations,  8  C.  L.  1056;  States, 
8  C.  L.  1970;  United  States,  8  C.  L.  2210), 
criminal  prosecution  for  acts  obstructing 
justice  (Obstructing  Justice,  8  C.  L.  1191), 
the  striking  of  disrespectful  pleadings 
(Pleading,  8  C.  L.  1355),  briefs  and  motions 
f&r  rehearing  (Appeal  and  Review,  9  C.  L. 
108),  and  tlie  suspension  and  disbarment  of 
attorneys  for  contempt  (Attorneys  and  Coun- 
selors,  9  C.  L>.   300). 

47.  See  7   C.   L.   746. 

48.  Patterson  v.  Wyoming  Valley  District 
Council.  31  Pa.  Super  Ct.  112.  V\'illful  disobe- 
dience of  injunction  against  interference 
with  nonunion  labor  held  criminal  con- 
tempt. Enterprise  Foundry  Co.  v.  Iron 
Moulders'  Union  of  Nortla  America  [Mich.] 
112  N.  W.   685. 

49.  Violation  of  injunction  against  boy- 
cotting. Patterson  v.  Wyoming  Valley  Dis- 
trict Council,   31   Pa.   Super.  Ct.   112. 

.^O.  There  is  no  law  or  rule  of  public 
policy  exempting  a  district  attorney  or  acting 
district  attorney  from  tlie  penalty  of  con- 
tempt of  court.  State  v.  Reid,  118  La.  827,  43 
So.  455. 

.51.  Marson  v.  Rochester,  185  N.  Y.  602, 
78   N.   E.   1106. 

52.  The  individual  members  of  an  unin- 
corporated labor  organization  wlio  have  been 
active  in  its  management  may  be  punished 
for  contempt  committed  by  the  organization. 
Patterson  v.  Wyoming  Valley  District  Coun- 
cil, 31  Pa.  Super.  Ct.  112. 

53.  See  7  C.  L.  746. 

54.  The  presentation  of  an  affidavit  in 
support  of  an  application  for  a  change  of 
judge,  which  affidavit  without  supporting 
facts  charges  the  judge  witli  corrupt  and  im- 
proper motives,  constitutes  contempt  not- 
withstanding a  statute  authorizing  the  fil- 
ing of  aflfidavits  for  changes  of  judge  when 
a   party   cannot    have    fair   trial.      Lainberson 

9Curr.  L.— 41. 


V.  Tulare  County  Super.  Ct.  [Cal.]  91  P.  100. 
Attorney  who  knowingly  presented  the  affi- 
davit held  guilty  equally  with  client.  Id. 
Under  Code  1904,  §  .1768,  subd.  3.  authorizing 
courts  to  punisli  summarily  contempts  con- 
sisting in  the  use  of  obscene,  contemptuous, 
or  insulting  language  addressed  to  the  court, 
the  language  whether  spoken  or  written 
must  be  specifically  addressed  to  tlie  court. 
Yoder  v.  Com.   [Va.]   57  S.  E.  581. 

55.  There  is  not  only  justification  in  such 
a  course,  but  counsel  would  be  recreant  to 
tlieir  sworn  duty  as  officers  of  the  court  if 
they  did  not  urge,  in  proper  language  and 
spirit,  the  vacation  of  a  sentence  which  in 
tlieir  iionest  belief  is  ex^cessive,  and  was 
based  on  a  plea  of  guilty  improperly  ob- 
tained, and  pronounced  by  a  judge  actuated 
by  improper  motives.  Tracy  v.  State,  8  Ohio 
C.  C.  (N.  S.)  357.  Counsel  so  acting  in  good 
faith  cannot  be  subjected  to  proceedings  in 
contempt,  notwithstanding  the  charges  they 
put  forth  proved  ill-founded  and  were  false 
to  the  personal  knowledge  of  the  judge  at 
the   time   of  the   filing.      Id. 

56.  See   7   C.  L.   746. 

57.  Order  of  court  requiring  one  to  re- 
turn a  portion  of  assets  received  from  a 
receiver  held  enforceable  by  contempt  pro- 
ceeding. Orchard  v.  National  Exchange  Bk., 
121  Mo.  App.  338,  98  S.  W.  824.  Bankrupts 
guilty  for  failure  to  file  schedules.  In  re  Fel- 
lerman,  149  F.  244.  Creditor  held  punishable 
for  contempt  for  persistent  refusal  to  obey 
order  of  referee  In  bankruptcy  requiring  him 
to  withdraw  an  assignment  of  wages  filed 
by  him  with  bankrupt's  employer.  In  re 
Home  Discount  Co.,  147  F.  538.  When  an 
attorney  has  money  belonging  to  his  clients, 
he  is  not  in  contempt  until  service  upon  liim 
of  an  order  of  court  requiring  him  to  pay  it 
over  and  refusal  to  obey  such  order.  People 
V.  Feenaughty  51  Misc.  468,  101  N.  Y.  S. 
700.  Interference  with  water  commissioner 
in  his  distribution  of  water  according  to 
rights   decreed   by   tlie   court   held  not  a   dls- 
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diction/'  regardless  of  wlietlier  the  order  was  improvidently  or  erroneously  made.^ 


obedience  of  any  lawful  order  or  writ  of  the 
court.  Roberson  v.  People  [Colo.]  90  P.  79. 
Order  requiring  carrier  to  furnish  facilities 
for  transportation  of  passengers  and  freight 
held  complied  with  by  putting  on  only  a 
passenger  train  where  no  freight  had  ever 
been  offered  for  shipment  between  the  points 
involved.  Louisville  &  N.  R.  Co.  v.  Com. 
fKy.]    103  S.  W.   269. 

Failure  to  pay  alimony:  Contempt  pro- 
ceeding for  enforcement  of  decree  for  ali- 
mony is  specifically  autliorized  by  Code  Civ. 
Proc.  §  1773.  Sec.  1241  does  not  apply.  Stan- 
ley V.  Stanley.  116  App.  Div.  544,  101  N.  Y.  S. 
725.  Certified  copy  of  decree  for  alimony  held 
properly  served  on  defendant  and  personal 
demand  made  for  alimony  so  as  to  sustain 
•contempt  proceeding.  Id.  Proceedings  and 
service  on  defendant  Avithout  the  state  and 
on  his  attorney  within  the  state  in  divorce 
and  contempt  proceedings  held  sufficient  to 
give  court  jurisdiction  to  punisla  by  fine  or 
imprisonment  for  failure  to  pay  alimony  and 
attorney's  fees.  Woolworth  v.  Woolworth, 
115  App.  Div.  405,  100  N.  Y.  S.  865. 

Refusal  to  testify  or  produce  documents: 
Husband  held  guilty  of  contempt  in  refus- 
ing to  answer  questions  concerning  the  na- 
ture and  whereabouts  of  property  belong- 
ing to  succession  of  his  wife.  Succession  of 
Desina,  118  La.  278,  42  So.  936.  Failure  to 
obey  order  for  examination  before  referee 
held  contempt.  Grant  v.  Greene,  105  N.  Y.  S. 
641.  A  party  is  guilty  of  contempt  for  re- 
fusal to  answer  questions  before  a  master 
in  cliancery  after  overruling  of  objections 
thereto  unless  he  himself  makes  some  valid 
■claim  of  personal  privilege.  Bowker  v. 
Haight  &  Freese  Co.,  146  F.  256.  Immate- 
riality of  evidence  or  insufficiency  of  plead- 
ings no  justification  for  disobedience  of  sub- 
poena to  testify.  Fairfield  v.  U.  S.  [C.  C.  A.] 
146  F.  5*08.  Where  court  had  made  no  or- 
der relative  to  tlie  taking  of  a  deposition  be- 
fore a  notary,  failure  of  a  witness  to  obey 
the  subpoena  of  the  notary  was  not  con- 
tempt.    Mclntyre  v.  People,   227  111.   26,   81  N. 

E.  33.  Held  not  contempt  to  refuse  to  answer 
questions  before  grand  jury  where  answers 
might  liave  incriminated  accused.  Ex  parte 
Andrews  [Tex.  Cr.  App.]  100  S.  W.  376.  Acts 
1903,  p.  122,  c.  94,  §§  15,  grants  immunity 
only  in  proceedings  before  a  justice  of  tlie 
peace  investigating  violation  of  anti-trust 
law,  and  not  in  proceedings  before  a  grand 
jury.  Id.  Bankrupts  guilty  of  contempt  for 
refusing  to  surrender  books  or  give  reason- 
able excuse  for  tlieir  disappearance  and  for 
swearing  falsely  and  giving  evasive  and  un- 
satisfactory   answers.      In    re    Fellerman,    149 

F.  244.  Order  to  produce  documents  cannot 
be  disobeyed  on  claim  that  they  are  incrim- 
inating, such  objection  being  properly  raised 
only  after  the  witness  is  sworn.  United 
States  v.  Collins,  146  F.  553.  Witness  in 
bankruptcy  not  tendered  fees  and  not  served 
with  subpoena  duces  tecum  not  in  contempt 
for  failure  to  produce  a  document.  In  re 
Johnson  &  Knox  Lumber  Co.  [C.  C.  A.]  151 
p.  207.  Corporate  officers  wlio  answered 
that  demanded  books  and  papers  had  been 
.destroyed  held  not  guilty  of  contempt  be- 
•cause  the  answer  was  based  on  information 
received  from  subordinate  custodians,  and 
not    on    their    own    knowledge.      Dcspeaux    v. 


Pennsylvania  R.  Co.,  149  F.  798.  An  officer 
of  a  corporation  cannot  be  punished  for 
contempt  for  failure  to  produce  papers  wliich 
he  cannot  obtain  except  surreptitiously  or  by 
breach  of  the  peace.  United  States  v.  Amer- 
ican Tobacco  Co.,  146  F.  557.  Order  adjudg- 
ing an  attorney  guilty  of  contempt  for  re- 
turning a  document  to  his  client  after  he 
had  been  ordered  to  produce  it  in  bank- 
ruptcy held  not  warranted  by  the  facts.  In 
re  Johnson  &  Knox  Lumber  Co.  [C.  C.  A.] 
151  F.  207. 

58.     It  is  not  a  contempt  to  disobey  an   In- 
junction void  for  want  of  jurisdiction  in  the 
court    to    grant    it.      Powhatan    Coal    &    Coke 
Co.   V.   Ritz,   60  W.   Va.   395,   56   S.   E.   257.      An 
assistant    prosecuting    attorney    is    not    ame- 
nable to  a  charge  of  contempt  for  refusing  to 
obey   an   order   of   court   to   prepare   and   pre- 
sent   a    nolle    prosequi    in    a    specified    case. 
Such    an    order    should    be    directed    to    tlie 
prosecuting     attorney.       Ex     Parte     Froome 
Morris,  8  Ohio  C.  C.    (N.  S.)    212.     An  injunc- 
tional   provision   of   order  of  confirmation   of 
foreclosure    sale    held    not    witliin    power    re- 
served   by    court    to    enforce     conditions     of 
foreclosure    decree,    and    no    basis    for    con- 
tempt   proceedings    against    individual    bond- 
holders  not   parties   who    instituted    proceed- 
ings   in    state    court.      Lewis    v.    Peck    [C.    C. 
A.]    154  F.   273.     Order  of  bankruptcy  requir- 
ing   production    of    a    document    by    one    not 
served   and   not   appearing   held   void.      In    re 
Johnson   «&   Knox  Lumber  Co.    [C.   C.   A.]    151 
F.    207.      Pending    appeal    court    below    could 
not  punisli  for  contempt  for  disobeying  order 
for  temporary  alimony.     Anderson  v.  Ander- 
son,  124   111.  App.   613.     A  state  court   has  no 
power  to  adjudge  one  guilty  of  contempt  for 
failure    to    respond   to   a   summons   served   on 
him  outside  tlie  territorial  limits  of  the  state. 
Failure   to  appear  on   service  of  summons  of 
receiver  of  a  corporation.     Fidelity  &   Casu- 
alty Co.  V.  MacAfee  Co.   [N.  J.  Eq.]   65  A.  879. 
Federal   supreme   court   has   power   to   decide 
whether    it    lias    jurisdiction    of    an    appeal, 
hence   lack   of  such   jurisdiction   will   not   en- 
able   one    to    violate    its    order    that    proceed- 
ings  below   be   stayed  and   that   appellant   be 
retained   pending   the   appeal.      United    States 
V.    Shipp,    203    U.    S.     563,    51    Law.    Ed.     319. 
Order    requiring    defendant's    attendance    at 
proceedings    supplementary    to    execution    of 
judgment   recovered   in   municipal   court,   and 
reciting    that    execution    was    issued    "out    of 
the    supreme    court,"    held    valid.     Jaques    v. 
Willett,    104   N.   Y.   S.    500.     Laws   1906,   p.    79, 
No.     75,    requiring    corporations    to     produce 
books    and    papers,    held    constitutional,    and 
order    of    court    requiring    a    corporation    to 
produce  documents   before  grand  jury   in   in- 
vestigation   of    breach    of   a   criminal    statute 
by  citizens   of   the   state   held   valid,   so  as   to 
confer  upon   court  power  to  punish  corpora- 
tion for  contempt  by  fine.     In  re  Consolidated 
Rendering  Co.   [Vt.]  66  A.  790. 

59.  If  a  court  has  jurisdiction  of  the  party 
and  subject-matter,  its  order  must  be  obeyed 
regardless  of  whether  it  was  improvidently 
or  erroneously  made.  Butler  v.  Champlin, 
124  111.  App.  29;  Meeks  v.  State,  80  Ark.  579, 
98  S.  W.  378.  Where  a  court  has  power  to 
issue  an  Injunction,  one  may  not  disobey  it 
because  erroneously  granted  without  notice 
or  because  the  bill  was  insufficient.     Christian 
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Thus,  injunctional  orders  may  not  be  disobeyed  ®°  by  persons  having  knowledge 
thereof,*'^  whether  parties  to  the  cause  or  not,''-  and  whether  or  not  such  orders  were 
legally  served  upon  them.''' 

(§1)  D.  Official  misconduct  and  obstruction  or  perversion  of  justice^* 
False  swearing  in  court,^°  attempts  to  improperly  influence  witnesses  ^^  or  jurors/'^ 
interference  with  a  res  in  the  custody  of  the  law/^  the  intentional  absence  of  an  attor- 


Hospital  V.  People,  223  111.  244,  79  N.  E.  72; 
Id.,  125  111.  App.  631.  That  bill  for  injunc- 
tion was  not  properly  verified  held  immate- 
rial. Id.  Court  having-  jurisdiction,  refusal 
to  dismiss  creditor's  bill  held  not  reviewable 
in  contempt  proceedings  for  refusal  to  com- 
ply with  order  of  court  in  the  cause.  Trom- 
bly  v.  Klersy,  146  Mich.  648,  13  Det.  Leg.  N. 
S91,  110  N.  "W.  44.  Respondent  may  question 
injunction  only  by  showing'  it  to  be  abso- 
lutel^j  void.  Flannery  y.  People,  223  111. 
€2,    SO   N.   E.    60. 

CO.  Evidence  held  to  show  willful  viola- 
tion of  an  injunction.  Christian  Hospital  v. 
People,  125  111.  App.  631.  Evidence  held  to 
sustain  conviction  of  contempt  for  interfer- 
ence witli  employes  in  violation  of  injunc- 
tion. Ideal  Mfg.  Co.  v.  Ludwig  [Mich.]  112 
N.  T\'.  723.  Evidence  insufficient  to  show 
violation  of  injunction  against  use  of  com- 
plainant's name  and  picture.  Cliristian 
Hospital  V.  People.  223  111.  244,  79  N.  E.  72; 
rvg-.  125  111.  App.  631.  Fine  imposed  for  con- 
tempt in  violating'  injunction  against  in- 
fringement of  patent.  Frank  v.  Benard,  146 
F.  137.  Held  contempt  for  ticket  broker  to 
sell  tickets  in  violation  of  injunction.  Ex 
parte  Cash  [Tex.  Cr.  App.]  99  S.  W.  1118. 
Where  one  is  enjoined  from  collecting  or  at- 
tempting to  collect  a  judgment  or  enforcing 
the  execution  under  the  judgment,  it  is  a 
violation  of  the  spirit  and  interest  of  that 
order  to  bring-  suit  against  the  surety  on  a 
bond  g-iven  in  an  effort  to  appeal  from  that 
judgment.  Strong  v.  Wesley  Hospital,  125 
111.  App.  201.  Stockholder  held  not  to  vio- 
late_  injunction  against  transfer  of  stock, 
pending  action  by  corporation  to  rescind 
contract  by  which  he  held  it,  by  instituting 
suit  in  another  state  to  compel  directors  to 
transfer  to  corporation  certain  real  estate. 
Maine  Products  Co.  v.  Alexander,  115  App. 
Div.  475,  101  N.  T.  S.  464.  Where  defendant 
violated  a  temporary  injunction  granted  on  a 
bill  to  restrain  him  from  engaging  in  busi- 
ness contrary  to  his  contract,  resultant  con- 
tempt proceedings  were  not  void  as  being 
independent  of  the  action.  My  Laundry  Co. 
V.  Schmeling,  129  Wis.  597,  109  N.  W.  540. 
A  contempt  proceeding  for  violation  of  an 
injunction  will  not  be  quashed  because  pe- 
tition shows  that  certain  facts  therein  stated 
were  obtained  from  defendant's  testimony  in 
another  case,  it  not  appearing  that  such 
facts  may  not  be  proven  by  other  evidence. 
Hammond  Lumber  Co.  v.  Sailors'  Union  of 
the  Pacific,  149  F.  577. 

61.  Any  means  of  information  wliereby 
notice  of  an  injunction  is  actually  brought 
to  the  knowledge  of  a  respondent  is  suffi- 
cient. Notice  by.  registered  mail.  McBride 
v.  People,   127   111.  App.   344. 

62.  One  need  not  be  a  party  to  the  cause 
to  be  punishable  for  violating  an  injunction. 
Where  injunction  ran  to  defendants,  their 
confederates,  and  any  person  aiding  or  abet- 
ting.     McBride    v.    People.    127    111.    App.    344. 


Need  not  be  named  in  injunction  or  be  party 
to  suit.  Flannery  v.  People,  127  111.  App.  526. 
Strikers  indulging  in  acts  of  violence  after 
the  issuance  of  an  injunction  are  amenable 
to  punishment  for  contempt,  though  not 
named  therein,  if  they  had  notice  of  its  is- 
suance. Pope  Motor  Car  Co.  v.  Keegan, 
150  F.  148. 

63.  Where  defendant  in  injunction  pro- 
ceeding was  informed  by  plaintiff's  attorney 
that  a  temporary  restraining  order  had  been 
issued  and  was  also  sliown  a  copy,  he  was 
bound  to  obey  whether  served  with  the  writ 
or  not.  Anderson  v.  Hall  [Ga.]  5S  S.  E.  43. 
Service  of  certified  copy  of  restraining  or- 
der held  sufficient  to  justify  contempt  pro- 
ceeding for  its  willful  violation.  Hammond 
Lumber  Co.  v.  Sailors'  Union  of  the  Pacific, 
149  F.  577. 

64.  See    7    C.   L.    749. 

65.  False  swearing  in  bankruptcy  though 
a  criminal  offense  is  also  contempt  of  court 
and  punishable  summarily.  In  re  Fellerman, 
149  F.  244. 

66.  Evidence  insufficient  to  justify  order 
of  contempt  for  attempt  to  influence  a  wit- 
ness. United  States  v.  Car-roll,  147  F.  947.  A 
circuit  court  of  Michigan  has  no  statutory 
or  inlierent  power  to  punish  for  contempt 
one  who  induced  a  witness  to  absent  him- 
self from  the  jurisdiction  of  the  justice 
court  at  a  preliminary  examination  of  one 
charged  with  an  offense  triable  in  the  cir- 
cuit court.  Emery  v.  Law  [Mich.]  112  N.  W^. 
951.  Comp.  Laws,  c.  301  §  10891,  subd.  4. 
does  not  apply  to  contempts  in  criminal  pro- 
ceedings.    Id. 

67.  All  willful  attempts  of  whatever  na- 
ture to  improperly  influence  jurors,  whether 
by  conversation  or  attempts  to  bribe,  and 
wliether  successful  or  not,  constitute  con- 
tempt. Emery  v.  State  [Neb.]  Ill  N.  W.  374. 
Evidence  sufficient.  Id.  An  attempt  witliout 
success  to  induce  a  tliird  person  to  influence 
jurors  in  a  pending  Federal  case  was  not  a 
contempt  under  the  rule  that  the  act  done 
must  naturally  and  directly  tend  to  obstruct 
the  administration  of  justice.  United  States 
v.  Carroll,  147  F.  947. 

68.  Removal  from  state  of  property  at- 
tached in  an  action  against  a  nonresident  is 
an  act  hindering  and  impairing  plaintiff's 
rights  and  constitutes  contempt.  Lowenthal 
V.  Hodge,  105  N.  Y.  S.  527,  afg.  105  N.  Y.  S. 
120.  That  an  attorney  was  not  a  party  upon 
whom  an  attachment  was  served  does  not 
affect  his  liability  for  contempt  for  removing 
the  attached  property  from  the  court's  juris- 
diction, it  being  sufficient  tlaat  knowing  the 
facts  he  participated  in  its  removal.  Id. 
An  attempt  to  evade  the  order  of  a  court 
with  reference  to  a  res  within  its  jurisdic- 
tion by  the  institution  of  another,  and  simi- 
lar proceeding  in  a  court  of  concurrent  ju- 
risdiction, constitutes  contempt  (Terry  v. 
State  [Neb.]  110  N.  W.  733),  but  one  not  in 
any    way   participating   in    the    institution    of 
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ney  from  court'*®  or  similar  acts  tending  to  obstruct  justice/"  constitute  contempt. 
A  Federal  court  is  without  power  to  adjudge  in  contempt  one  not  an  officer  of  the 
court  or  a  suitor  therein  on  a  charge  of  using  its  process  to  obstruct  the  administra- 
tion of  justice  in  a  state  court."^ 

§  2.  Defense,  excuse,  or  purgation.'" — A  bona  fide  attempt  to  comply  with 
an  order  may  be  shown/"  but  advice  of  counsel,'*  or  a  disclaimer  of  intention,  dis- 
respect, or  design  to  embarrass  the  administration  of  justice,  is  not  a  defense;  ^^  nor 
Avill  the  truth  of  alleged  defamatory  matter  addressed  to  a  court  or  judge  be  in- 
quired into.'*  That  a  decree  has  been  appealed  from  does  not  excuse  disobedience 
until  the  same  has  been  superseded  in  the  manner  provided  by  law.'^  Whether  breach 
of  an  injunction  was  invited  depends  upon  the  facts."^ 

§  3.  Power  to  punish  or  redress;  contempt  or  other  remedi/.'^ — Common- 
law  courts  of  record  have  inherent  power  to  punish  for  contempt,*"  which  po^er 
cannot  be  denied  or  unreasonably  restricted  by  legislative  enactment.^^  The  inca- 
pacitv  of  a  court  of  equity  to  punish  for  crimes  does  not  deprive  it  of  power  to  pun- 
ish for  acts  done  pursuant  to  a  conspiracy  in  violation  of  its  writ  of  injunction.*^ 
Under  a  statute  authorizing  "courts  and  judges''  to  punish  contempts,  a  judge  in 
vacation  may  punish  the  violation  of  an  injunction.''-*  A  legislative  committee  ap- 
pointed to  investigate  the  ajfairs  of  a  state  institution  may  be  lawfully  empowered 
by  the  legislature  to  punish  a  contumacious  witness  for  contempt.**     The  Federal 


Law. 
71. 
73. 
73. 


such  action  cannot  be  convicted  (Id.).  Con- 
temners could  not  defend  on  ground  that 
they  could  not  dismiss  the  unauthorized  ac- 
tion as  to  one  whom  they  had  made  plaintiff 
without  her  consent.     Id. 

69.  The  absence  of  an  attorney  from 
court  when  he  sliould  be  there  attending  to 
a  case  is  contempt  where  it  necessarily  im- 
pedes or  delays  the  court.  In  re  Clark  [Mo. 
App.]  103  S.  W.  1105. 

70.  Murder  of  prisoner  who  has  been  al- 
lowed an  appeal  to  Federal  supreme  court, 
with  intent  to  prevent  attendance  thereon, 
held  contempt  where  supreme  court  had  or- 
dered that  all  proceedings  against  him  be 
staved  and  his  custody  retained  pending  ap- 
peal.    United  States  v.  Shipp,  2e3  U.  S.  565  51 

Ed.    319. 

In  re  Riggsbee,  151  F.  701. 

See  7  C.  L.  749. 

Held  good  excuse  for  failure  to  pay 
over  money  that  accused  had  handed  it  to 
his  partner  and  instructed  him  to  make  the 
payment,  but  the  partner  had  absconded 
without  complying.  Meeks  v.  State,  80  Ark. 
579,    98    S.    AV.    378. 

74.  Order  requiring  creditor  to  withdraw 
assignment  of  wages  Hied  with  bankrupt's 
employer  in  order  to  force  settlement.  In  re 
Home  Discount  Co.,  147  F.  538. 

75.  Attempt  to  frustrate  order  of  court 
in  habeas  corpus  by  institution  of  similar 
proceedings  in  court  of  concurrent  jurisdic- 
tion.    Terry  v.  State   [Neb.]   110  N.  W.  733. 

7«.  Evidence  is  not  admissible  to  prove 
that  language  used  was  justified  by  the  facts. 
State  v.  Reid,  118  La.  827,  43  So.  455. 
Charges  affecting  the  court  may  be  strictly 
or  substantially  true  and  yet  involve  the  one 
making  them  in  contempt,  if  they  are  not 
made  in  due  course  of  procedure  and  for 
legitimate  and  justifiable  ends.  Tracy  v. 
State,    8    Ohio    C.    C.    (K.    S.)    357. 

Trulli  an  a  defeoKe  to  contempt  proceed- 
ings  ba.sed   on    publications   ciiarging   an   ap- 


pellate court  with  corrupt  motives,  see  Peo- 
ple v.  News-Times  Pub.  Co.,  35  Colo.  253, 
84    P.    912,   and   authorities   cited. 

77.  Meeks  v.  State.  80  Ark.  579,  98  S.  W. 
378. 

78.  Where  railroad  company  sent  an 
agent  to  ascertain  whether  defendant  was 
violating  an  injunction  restraining  him  from 
selling  tickets,  and  the  agent  purchased  a 
ticket  from  defendant,  lield,  this  did  not  con- 
stitute such  an  invitation  as  relieved  defend- 
ant of  contempt.  Ex  parte  Casli  [Tex.  Cr. 
App.]    99  S.  V^^  1118. 

7».     See  7   C.  L.   750. 

80.  In  re  Clark  [Mo.  App.]  103  S.  W. 
1105;  Lowenthal  v.  Hodge,  105  N.  Y.  S.  120, 
afd.  105  N.  Y.  S.  527.  A  court  of  record  has 
complete  jurisdiction  and  inlierent  power 
to  punisli  for  contempt  in  the  case  of  an 
employer  who  complains  of  interference  witli 
his  business  and  irreparable  injury  thereto 
by  strikers  and  members  of  a  labor  union. 
Iron  Molders'  Union  v.  Greenwald  Co.,  4  Ohio 
N.  P.    (N.  S.)    161. 

81.  Court  could  punisli  attorney  for  ab- 
sence from  court  tliougla  such  conduct  is  not 
en\imerated  as  a  contempt  in  Rev.  St.  1899, 
§  1616.  In  re  Clark  [Mo.  App.]  103  S.  W. 
1105.  Code  1904,  §  376S,  limiting  the  classes 
of  contempts  which  may  be  ■  punished  sum- 
marily, is  not  an  unreasonable  restriction  of 
the  power  of  the  courts  to  punish  for  con- 
tempt.    Yoder  v.  Com.    [Va.]    57  S.  E.   581. 

82.  Flannery   v.    People,    127    111.    App.    526. 
S3.     Under    Code    1899,    c.    147,    §    27    (Code 

1906,  §  4327),  providing  that  "courts  and 
judges"  may  punisli  for  contempts,  a  judge 
in  vacation  may  punish  as  a  contempt  the 
violation  of  an  injunction  awaided  in  vaca- 
tion. Powhatan  Coal  &  Coke  Co.  v.  Hitz. 
60  W.  Va.   395,   56   S.   E.   257. 

84.  Committee  to  investigate  affairs  of 
state  dispensary.  Ex  parte  Parker.  74  S.  (". 
406,  55  S.  E.  122.  Evidence  not  liearsay.  '  1. 
No  excuse  that  conversation  wa.-^  piixaic      Id. 
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statute  does  not  empower  a  court  martial  to  punish  as  for  contempt  a  witness  who 
refuses  to  testify  before  it.^^  Proliibition  will  lie  to  stop  contempt  proceedings 
based  on  disobedience  of  a  void  injunction.*® 

§  4.  Pleadings  and  otJicr  proceedings  before  hearing.^' — Two  or  more  persons 
may  be  proceeded  against  jointly  though  the  contempt  consisted  of  crimes  for  which 
they  would  be  entitled  to  separate  trials.**  Contempts  in  facie  curiae  may  generally 
be  tried  summarily.*®  In  other  cases  reasonably  specific  ®°  and  verified,®^  charges  of 
the  kind  authorized  ®-  must  be  filed  and  served/^  and  in  all  cases  the  proceedings 


facts     to     United 
United    States    v. 


S5.  Can  only  certify 
States  district  attorney. 
Praeger.    149  F.   474. 

86.  Powliatan  Coal  &  Coke  Co.  v.  Ritz,  60 
^V.  Va.  395.  56  S.  E.  257. 

87.  See  7  C.  L.  750. 

88.  Could  be  prosecuted  jointly  for  a  con- 
tempt consisting  of  false  swearing  thougli 
they  would  be  entitled  to  separate  trials 
for  purjury.      In  re  Fullerman,   149  F.   244. 

89.  Presentation  of  affidavit  for  cliange  of 
judge  attacking  judge's  integrity  held  con- 
tempt in  presence  of  court  authorizing 
•either  summary  procedure  or  order  to  show 
cause  and  dispensing  'with  any  supporting 
affidavit.  Lamberson  v.  Tulare  County  Super. 
Ct.  [Cal.]  91  P.  100.  Code  Civ.  Proc.  §  1209, 
subd.  12,  defining  contempt  not  controlling. 
Id.  "Summary  proceeding"  within  Code 
1904,  §  3768.  is  one  in  whicli  trial  by  jury 
is  not  allowed.  Yoder  v.  Com.  [Va.]  57  S. 
E.  581.  To  constitute  contempt  punishable 
summarily  under  subd.  3,  §  3768,  Code  1904, 
the  insulting  language  tlierein  referred  to 
T\'liether  spoken  or  written  must  be  specifi- 
cally addressed  to  the  judge.  Id.  Statute 
not  unconstitutional  as  an  unreasonable  re- 
striction of  court's  power  to  punisli  for  con- 
tempt. Id.  A  grand  jury  is  not  such  a  part 
of  tlie  court  as  to  authorize  the  court  to  sum- 
marily punish  a  person  for  any  act  done  be- 
fore tlie  grand  jury  without  proceeding  on 
affidavit  and  citing  the  offender  to  show 
cause.  Ex  parte  Hedden  [Nev.]  90  P.  737. 
It  is  only  when  the  offense  is  committed  in 
the  presence  of  the  court  in  actual  session 
and  within  its  view  and  liearing  that  pro- 
ceedings by  rule  can  be  lawfully  dispensed 
-with.  State  v.  Reid,  118  La.  827,  43  So.  455. 
Tlie  sending  of  a  motion  containing  de- 
famatory matter  to  the  judge  in  chambers 
<Joes  not  constitute  a  contempt  faciem  curiae 
punishable    summarily.      Id. 

90.  Contempt  proceedings  being  quasi 
criminal  in  character,  the  charge  against 
accused  is  strictly  construed  in  iiis  favor. 
Iron  Molders'  Union  v.  Greenwald  Co.,  4  Ohio 
•N.  P.  (X.  S.)  180.  But  since  the  proceeding 
Is  summary  in  character,  technical  pleadings 
are  not  required:  it  is  sufficient  that  it  ap- 
pears from  tlie  petition,  affidavit,  or  other 
showing  that  the  court's  order  has  been  will- 
fully violated.  Contempt  for  violation  of 
injunction.         Hammond       Lumber       Co.       v. 

"Sailors'  Union  of  the  Pacific  149  F.  577.  It 
is  sufficient  if  a  rule  to  show  cause  specifi- 
cally states  the  facts  constituting  the  con- 
tempt charged;  it  need  not  have  the  formali- 
ties o£  an  indictment.  Frencli  v.  Com.,  30 
Ivy  L.  R.  98,  97  S.  \V.  427.  Petition  and  affi- 
davits held  to  sufficiently  apprise  court  of 
violation  of  an  injunction.  Flannery  v.  Peo- 
ple, 225  111.  62,  80  N.  E.  60.  Rule  charging 
<lefendants    with    unlawfully    procuring    wit- 


nesses to  leave  the  state  held  sufficiently 
specific.  French  v.  Com.,  30  Ky.  L.  R.  98,  97 
S.  T\'.  427.  Affidavit  cliarging  erection  of  two 
dams  held  not  to  charge  more  than  one 
offense.  State  v.  Sieber  [Or.]  88  P.  313. 
Rule  charging  three  persons  with  inducing 
three  witnesses  to  leave  the  state  held  not 
to  charge  three  separate  offenses.  French  v. 
Com.,  30  Ky.  L.  R.  98.  97  S.  T\'.  427.  Mere 
clerical  error  showing  violation  of  injunc- 
tion before  it  had  been  issued  held  no  de- 
fense. McBride  v.  People,  127  111.  App. 
344.  If  an  affidavit  initiating  a  proceed- 
ing is  not  sufficiently  specific  as  to  the 
charge,  it  may  be  amended,  with  the  court's 
consent,  by  a  reverification.  State  v.  Sie- 
ber   [Or.]    88   P.   313. 

91.  An  affidavit  on  information  and  belief 
is  not  sufficient  in  a  constructive  contempt 
proceeding.  State  v.  Newton  [>,'.  D.]  112  N. 
W.  52.  Wliere  a  charge  of  contempt  is  stated 
positively  and  directly  in  the  body  of  an 
information,  a  defect  in  the  verification  in 
this  respect  does  not  render  it  void.  Veri- 
fication of  prosecutor  that  charges  were 
true  "as  he  verily  believes."  Emery  v. 
State  [Neb.]  111.  N.  ^\  374.  That  petition 
and  affidavit  in  contempt  proceeding  were 
sworn  to  before  a  notary  who  was  petition- 
er's solicitor,  tliough  improper,  held  not 
ground  for  reversing  contempt  order.  Mc 
Bride  v.  People,  127  111.  App.  344.  Insufficient 
verification  of  petition  which  was  unneces- 
sary because  of  existence  of  numerous  af- 
fidavits in  support  of  rule  to  sho\\'  cause 
held  immaterial.  Flannery  v.  People,  127 
111.   App.   526. 

92.  Under  B.  &  C.  Comp.  §  665,  it  is  dis- 
cretionary with  tlie  court  to  either  make  an 
order  to  show  cause  why  accused  should  not 
be  arrested  to  answer  or  issue  a  wai'rant  of 
arrest  to  bring  such  person  in  in  the  first 
instance.  State  v.  Sieber  [Or.]  88  p.  313. 
Failure  of  warrant  of  arrest  to  contain  di- 
rections as  to  bail  held  waived  by  failure  to 
make  objection.  Id.  Under  Code  Civ.  Proc. 
§  2269,  a  proceeding  to  .punish  for  contempt 
must  be  commenced  either  by  order  to  sho-w 
cause  or  by  warrant  of  attachment;  a  no- 
tice of  motion  for  order  punishing  for  con- 
tempt is  unauthorized.  West  Hudson  County 
Trust  Co.  V.  Waldron,  104  N.  Y.  S.  513. 

93.  In  constructive  criminal  contempt 
proceedings  a^  formal  accusation  of  some 
kind  is  essential.  State  v.  Newton  [N.  D.] 
112  N.  TV.  52.  Resistance  to  a  command  of 
court  to  enter  a  nolle  prosequi  in  a  certain 
case  is  not  punishable  summarily  but  only 
under  the  procedure  provided  in  Rev.  St.  § 
5641.  and,  unless  tliat  procedure  as  to  the 
filing  of  written  charges,  etc.,  is  conformed 
with,  a  court  is  without  jurisdiction  to  pun- 
ish for  a  contempt  thus  committed.  Ex  parte 
Froome    Morris,    8    Ohio    C.    C.     (N.-    S.)     212. 
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must  be  sufficient  to  constitute  due  process  of  law.^*  In  contempt  for  nonobservance 
of  an  injunction,  an  affidavit  otherwise  sufficient  need  not  allege  a  demand  of  per- 
formance.^^ Defendant  does  not  waive  want  of  jurisdiction  by  pleading  guilty  to 
a  charge  insufficiently  alleged."*  The  rule  entitling  accused  to  a  discharge  upon 
his  sworn  denial  of  the  charges  against  him  does  not  obtain  in  equity,"^  and  the 
courts  seem  to  be  gradually  departing  from  it  even  at  common  law.^^  An  affidavit 
in  commencement  of  a  constructive  contempt  proceeding  is  not  sustained  by  proof 
of  contemptuous  acts  not  charged  therein."'' 

§  5.  Hearing;  evidence;  trial.^ — A  judge  is  not  disqualified  from  presiding  at 
a  hearing  because  the  contempt  itself  consists  in  imputations  upon  his  motives  and 
attacks  upon  his  integrity.^  A  motion  in  a  Federal  court  to  commit  for  contempt 
for  failure  to  pay  over  money  will  not  be  considered  pending  prosecution  of  accused 
in  the  state  courts  for  embezzlement.^  In  the  absence  of  statute,  accused  is  not 
entitled  to  trial  by  jury,*  and  a  hearing  may  be  had  at  chambers  at  defendant's  re- 
quest.^    The  evidence  need  not  be  taken  by  the  court  itself.*^     Where  the  contempt 


Rule  to  show  cause  why  one  should  not  be 
adjudged  guilty  of  contempt  must  be  served 
in  person  on  the  party  charged.  Ex  parte 
•Mylius,  61  V\'.  Va.  405,  56  S.  E.  602.  Failure 
to  deliver  to  accused  a  copy  of  the  affi- 
davit initiating  a  contempt  proceeding  for 
the  violation  of  an  injunction  is  not  error 
where  accused  did  not  demand  it.  State  v. 
Sieber    [Or.]    88  P.   313. 

94.  While  courts  do  not  derive  their 
power  to  punish  for  contempt  from  any 
statute,  it  is  their  duty  to  conform  to  a  stat- 
ute which  does  not  abridge  this  power,  but 
simply  points  out  the  manner  in  which  it 
shall  be  exercised.  Ex  parte  Froome  Morris, 
8  Ohio  C.  C.  (N.  S.)  212.  In  a  proceeding 
for  contempt  committed  without  the  pres- 
ence of  the  court,  accused  must  be  served 
with  a  formal  statement  of  the  charge 
against  him  and  given  an  opportunity  to 
plead  and  answer.  Reymert  v.  Smith  [Cal. 
App.]  90  P.  470.  Contempt  proceeding  held 
due  process  of  law  where  instituted  in  con- 
formity with  usual  practice  in  only  court 
having  power  to  punish  for  the  injunction 
decree.  Flannery  v.  People,  225  111.  62,  80 
N.  E.  60.  Where  proceedings  were  com- 
menced by  order  to  show  cause  based  on  affi- 
davits setting  forth  the  acts  charged,  and 
order  and  affidavits  were  served  on  ac- 
cused, and  proofs  taken  pro  and  con,  held 
accused  were  informed  of  the  charge  against 
them  and  afforded  opportunity  to  meet  them. 
Peastream  v.  New  Jersey  Exhibition  Co.  [N. 
J.  Err.  &  App.]  65  A.  982.  Where  court  en- 
joined against  interference  with  nonunion 
labor,  it  could  in  the  same  proceeding  de- 
termine whether  the  injunction  had  been 
violated,  and  such  practice  Avas  proper  where 
accused  were  notified  and  given  an  oppor- 
tunity to  be  heard.  Enterprise  Foundry  Co. 
v.  Iron  Moulders'  Union  of  North  America 
[Mich.]    112   N.   W.    eS.""). 

nr,.     state  V.  Sieber  [Or.]  88  P.  313. 

UQ.  Where  affidavit  did  not  give  jurisdic- 
tion.    State  v.   Newton    [N.   D.]    112  N.  W.   52. 

07.     In  re  Fellerman,   149  F.   244. 

98.  Sworn  answer  does  not  authorize  dis- 
charge in  constructive  contempt.  O'Flynn 
V.  State  [Miss.]  43  So.  S2.  Whfere  proceed- 
ings are  civil.  Flannery  v.  People,  127  111. 
App.  526.  Where  the  act  complained  of  is  in 
itself    a    contempt.      Emery    v.    State     [Neb.] 


Ill  N.  W.  374.  In  an  indirect  contempt  pro- 
ceeding tlie  siiowing  made  by  the  party 
charged  imports  verity.  McSwane  v.  Fore- 
man, 167  Ind.  171,  78  N.  E.  630.  In  Federal 
practice  a  mere  sworn  denial  of  tlie  charge 
by  the  accused  is  not  an  exoneration  where 
tlie  contempt  is  direct  and  tend*  to  ob« 
struct  the  administration  of  justice.  At- 
tempt to  persuade  witness  to  testify  con- 
trary to  truth  in  pending  case,  or  to  in- 
fluence jury,  held  direct  contempt  where 
made  in  immediate  vicinity  of  court.  United 
States  V.  Carroll  147  F.  947.  In  such  case 
the  matter  should  be  heard  and  determined 
on  testimony  pro  and  con.  Id.  Sworn  denial 
tliat  accused  murdered  a  prisoner  after  he 
had  been  allowed  an  appeal  held  insufficient 
to  purge  of  contempt.  United  States  v.  Shipp, 
203  U.  S.  563,  51  Law.  Ed.  319.  »enial  of 
bankrupt  that  he  had  money  in  his  possession 
or  control  held  not  conclusive  in  contempt 
proceeding  to  enforce  order  requiring  him  to 
turn  it  over  to  trustee.  Moody  v.  Cole,  148 
F.  295. 

99.  Evidence  of  cutting  a  ditch  not  ad- 
missible under  charge  of  erecting  dams. 
State  v.  Sieber  [Or.]   88  P.  313. 

1.  See    7    C.    L.    752. 

2.  Alleged  contempt  consisted  in  present- 
ing scandalous  affidavit  for  change  of  judge. 
Lamberson  v.  Tulare  County  Super.  Ct.  [Cal.J 
91  P.   100. 

3.  Motion  to  commit  treasurer  of  l)ank- 
rupt  corporation  for  failure  to  obey  order  of 
referee  requiring  liim  to  turn  over  money 
to  trustee.  In  re  Hooks  Smelting  Co.  146  F. 
336. 

4.  O'Flynn  v.  State  [Miss.]  43  So.  82;  In  re 
Fellerman,  149  F.  244.  Civil  Code  1895, 
§  4046,  providing  for  trial  by  jury  in  cer- 
tain contempt  proceedings,  lield  not  applica- 
ble to  rule  for  conteinpt  issued  in  progress 
of  an  alimony  case  requiring  respondent  to 
show  cause  why  he  should  not  comply  with 
court's  order  requiring  payment  of  alimony 
and  counsel  fees.  Stokes  v.  Stokes,  126  Ga. 
804,   55  S.  E.   1023. 

5.  The  request  of  the  accused  that  the 
hearing  be  had  at  chambers  confers  juris- 
diction tlie  same  as  if  tlie  hearing  had  been 
had  in  open  court.  Smith  v.  Smith  [S.  C]  57 
S.  E.  666. 

6.  A  vice-chancellor  lias  authority  as  mas- 
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is  civil  in  nature,  the  inhibition  against  compelling  one  to  give  evidence  against 
himself  does  not  apply."  Criminal  contempt  must  be  established  by  proof  beyond  a 
reasonable  doubt.^  Other  rulings  on  evidence  ^  and  instructions  ^°  will  be  found  in 
the  notes. 

§  6.  Findings  and  judginent.'^'^ — It  is  error  to  find  a  defendant  guilty  of  any- 
thing not  contained  in  the  written  charges  against  him.^-  Tlie  judgment  must  be 
supported  by  evidence  or  findings  of  fact  properly  filed  or  made  of  record.^^  That 
two  judgments  are  recorded  in  one  entry  does  not  make  them  one."  Eecitals  in  the 
judgment  must  be  taken  as  true,  and  all  reasonable  inferences  must  be  made  to  su]> 
port  its  validity."  AVhere  the  contempt  is  not  in  the  presence  of  the  court  but  the 
proceeding  originates  in  a  civil  suit,  the  moving  papers  may  be  looked  to  to  help 
out  irregularities  in  the  judgment.^^     Under  the  Wisconsin  statute  "actual  loss" 


ter  of  the  court  of  chancery  to  take  the  tes- 
timony of  witnesses  produced  before  liim  in 
a  proceeding  to  punish  one  for  contempt  of 
the  court  of  cliancery  •  and  to  submit  the 
same  to  the  chanceUor  for  adjudication. 
Seastream  v.  New  Jersey  Exhibition  Co.  [N. 
J.    Err.   &   App.]    65   A.    982. 

7.  Court  could  require  a  labor  organiza- 
tion to  produce  books  and  records  in  in- 
vestigation as  to  violation  of  injunction 
against  boycotting.  Patterson  v.  Wyoming 
A^alley  District  Council,  31  Pa.  Super.  Ct.  112. 
A  contempt  proceeding  for  tlie  violation  of 
an  injunction  is  not  a  criminal  prosecution 
within  the  inliibition  against  compelling 
a  party  accused  to  testify  against  himself. 
State  V.  Sieber  [Or.]  88  P.  313.  Contemners 
who  voluntarily  offered  themselves  as  wit- 
nesses on  hearing  and  were  examined  and 
cross-examined  without  objection  could  not 
urge  that  court  subjected  them  to  examina- 
tion without  authority.  Seastream  v.  New 
Jersey  Exhibition  Co.  [N.  J.  Err.  &  App.] 
65  A.  982.  Court  held  to  properly  require  de- 
fendant to  be  examined  concerning  the 
amount  and  value  of  a  crop  one-third  of 
which  he  was  required  by  the  court  to  turn 
over  and  to  authorize  the  master  to  examine 
other  witnesses  also  before  disposing  of  rule 
for  contempt.  Smith  v.  Smith  [S.  C]  57  S.  E. 
666. 

8.  A  proceeding  in  bankruptcy  to  compel 
the  bankrupt  to  obey  an  order  requiring  him 
to  surrender  property  to  the  trustee  is 
criminal  in  its  character,  and  a  finding  of 
contempt  should  be  based  on  evidence  induc- 
ing a  belief  beyond  a  reasonable  doubt. 
Moody  V.  Cole,  148  F.  295.  Accusations  of 
contempt,  especially  where  of  criminal  im- 
port, must  be  supported  by  evidence  suffi- 
cient to  convince  the  trier  beyond  a  reason- 
able doubt  of  the  actual  guilt  of  the  accused 
and  to  establish  every  element  of  the  offense, 
including  the  criminal  intent.  United  States 
V.  Carroll,  147  F.  947.  In  contempt  for  vio- 
lation of  an  order  or  process  of  court,  tlie 
proof  of  guilt  should  be  clear  and  conclusive. 
Evidence  insufficient  in  proceeding  for  violat- 
ing a  stay  order  pending  appeal  from  decree 
enjoining  interference  with  irrigation  water. 
State  V.  Small  [Or.]  90  P.  1110.  Proceeding 
for  •violation  of  injunction  by  conspiring 
held  neither  criminal  nor  quasi  criminal  and 
hence  proof  of  guilt  beyond  reasonable  doubt 
■was  not  necessary.  Flannery  v.  People,  225 
111.    62,    80    N.    E.    60. 

9.  A  witness  could  testify  that  money  had 
been    furnished    to    induce    him    to    leave    the 


state  where  accused  had  participated  in  the 
arrangement.  French  v.  Com.,  30  Ky.  L.  R. 
98,  97  S.  W.  427.  Where  an  aflSdavit  charged 
a  violation  of  an  injunction  by  a  sale  of  in- 
toxicants, held  not  prejudicial  for  court  to 
inquire  into  other  violations  where  they 
were  clearly  established  and  hearing  was 
continued  so  as  to  fully  inform  defendant 
of  nature  of  charge.  State  v.  McCarley,  7  4 
Kan.  874,  87  P.  743.  Where  conspiracy  in  vio- 
lation of  injunction  was  prima  facie  estab- 
lished, evidence  introduced  on  former  hear- 
ings for  contempt  held  properly  admitted. 
Flannery  v.  People.   127   111.  App.   526. 

10.  Not  error  not  to  charge  that  accused 
could  not  be  convicted  on  the  uncorroborated 
evidence  of  accomplices  there  being  no  ac- 
complices in  the  case,  all  the  offenders  being 
principals.  French  v.  Com.,  30  Ky.  L.  R.  98, 
97  S.  W.  427. 

11.  See   7   C.   L.    754. 

12.  Iron  Holders'  Union  v.  Greenwald  Co., 
4  Ohio  N.  P.    (N.   S.)    ISO. 

IS.  Under  the  Iowa  statute,  Avhere  the 
contempt  order  is  based  on  facts  proved 
by  the  testimony  of  otliers  the  evidence  must 
be  reduced  to  writing  and  filed  and  made  of 
record  before  the  order  of  commitment  is 
made.  Code,  §  4466.  NWalker  v.  Kennedy,  133 
Iowa.  284,  110  N.  W.  581.  When  the  court 
acts  from  personal  knowledge,  a  statement 
of  facts  must  be  entered  on  the  records 
or  filed.  Id.  Proceeding  void  where  no  state- 
ment had  been  filed  and  shorthand  note? 
had  not  been  translated.  State  v.  District 
Ct..  133  Iowa,  450,  110  N.  W.  592.  Order  re- 
citing that  an  attorney  "interrupted"  the 
court  does  not  comply  with  a  statute  requir- 
ing court  to  state  the  facts.  Ex  parte  Short- 
ridge   [Cal.  App.]   90  P.  478. 

14.  Where  attorney  was  adjudged  guilty 
of  two  contempts  on  same  day,  each  offense 
being  separately  adjudicated  and  adjudica- 
tions and  fines  separately  stated.  In  re 
Clark    [Mo.    App.]    103    S.    "W.    1105. 

15.  Where  judgment  showed  an  attor- 
ney's absence  from  court  delaying  a  criminal 
trial,  it  was  presumed  that  he  waived  his 
right  to  twelve  hours  in  whicli  to  challenge 
the  jury.  In  re  Clark  [Mo.  App.]  103  S.  W. 
1105.  Judgment  reciting  that  court  was  "of 
opinion"  that  an  attorney's  delay  was  in- 
tentional held  to  sufficiently  show  that  the 
attorney  was  given  an  opportunity  to  ex- 
plain.     Id. 

16.  To  ascertain  particular  character  of 
violation  of  injunction.  Ex  paite  Cash  [Tex. 
Cr.  App.]   99  S.  W.  1118. 
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recoverable  by  complainant  is  independent  of  "costs  and  expenses,'"^'^  and  tlie  latter 
includes  counsel  I'ecs.^* 

§  7.  Punishment,  fine  and  commitment:  further  proceedings^ — Contempts 
are  properly  punisbed  by  fine  or  imprisonment.-"  but  Judo-ment  of  imprisonment  may 
not  be  imposed  in  tlie  absence  of  the  accused.-^  In  Xew  York,  when  proceedings 
are  instituted  l^y  affidavit  and  attachment,  a  warrant  of  commitment  must  issue,  and 
■  when  begun  by  affidavit  and  order  to  show  cause,  the  offender  may  be  committed  by 
certified  copy  of  the  contempt  order."  The  extent  of  the  punishment  is  largely 
reo'ulated  by  statute.-^  A  defendant's  answer  may  not  be  stricken  for  his  contempt 
of  an  order  directing  him  to  appear  before  a  referee  for  examination.-*  If  an  order 
committing  for  contempt  is  intended  as  punishment,  it  should  fix  a  definite  time  of 
imprisonment;-^  if  intended  as  a  means  to  compel  compliance  with  an  order,  it 
may  properly  provide  for  confinement  until  the  order  is  complied  with,-^  but  should 
provide  for  a  release  on  such  compliance.-^  A  judgment  of  confinement  until  costs 
and  fines  are  paid  is  sufficient  without  an  alternative  provision  that  the  confinement 
continue  until  the  accused  is  discharged  according  to  law.-^  A^Hiile  impossibilitv 
of  performance  terminates  a  confinement  under  an  order  of  imprisonment  until  a 
certain  thing  be  done,-"  it  does  not  purge  of  the  contempt,^'^  but  contemnor  having 
remained  recalcitrant  until  the  intervention  of  that  which  made  performance  impos- 
sible is  still  subject  to  another  sentence  of  imprisonment  for  a  specified  term.^^ 
§  8.  Dischnrge  or  jxirdouP — In  Ehode  Island,  one  who  is  incarcerated  for 
failure  to  comply  with  an  order  of  the  superior  court  for  alimony  pendente  lite  is 


17.  Undei-  Rpv.  St.  ISftS,  §  3490,  costs  and 
expenses  may  be  recovered  independently  of 
actual  loss.  My  Laundry  Co.  v.  Schmeling, 
129  Wis.  597,  109  N.  W.  540.  Judgment, 
though  irreg-ular,  for  awarding  costs  and 
expenses  as  for  indemnity,  held  not  pre- 
judicial where  defendant  was  not  required 
to  pay  a  fine  in  addition  to  costs  and  ex- 
penses.     Id. 

18.  My  Laundry  Co.  v.  Schmeling,  129 
Wis.  597,  109  N.  W.  540. 

1».     See  7  C.  L.  754. 

20.  A  statute  providing  for  fine  for  con- 
tempt for  violation  of  an  order  under  its 
provisions  for  the  production  of  documentary 
evidence  does  not  authorize  a  deprivation  of 
property  without  due  process  of  law.  Laws 
1906,  p'.  79,  No.  75.  In  re  Consolidated  Ren- 
dering Co.  [Vt.]  66  A.  790.  Where  the  evi- 
dence is  sufficient  to  show  contempt  in  the 
refusal  of  a  bankrupt  to  turn  over  property 
to  the  trustee,  the  court  should  exercise  the 
power  of  commitment  given  by  the  stat- 
ute, and  should  not  compel  the  trustee  to 
resort  to  a  plenary  suit.  Moody  v.  Cole  148 
F.  295.  Imprisonment  for  failure  to  comply 
with  a  decree  requiring  one  to  make  pay- 
ment of  specific  funds  in  his  possession  is 
not  imprisonment  for  debt.  Meeks  v.  State, 
80   Ark.   579,   98   S.  W.   .378. 

21.  Judgment  of  imprisonment  imposed 
in  absence  of  accused  held  void.  Ex  parte 
iMylius,  61  W.  Va.   405,   56  S.  E.   602. 

22.  When  contempt  proceedings  are  in- 
stituted by  affidavit  and  attachment,  a  war- 
rant of  commitment  must  issue  under  Code 
Civ.  Proc.  §  2281,  but  wlien  begun  by  affidavit 
and  order  to  show  cause  tlie  offender  may  bt 
committed  by  a  certified  copy  of  the  order 
adjudging  contempt  under  §  2283.  People 
v.   Feenaughty,  51  Misc.   468,   101  N.  Y.   S.   700 

2Xi,  'i'he  fine  for  failure  to  pay  alimonx 
and  an  attorney's   fee  must  be   limited  to  at- 


torney's fee  and  alimony  due  under  tlie 
order  when  demand  waa  made  tlierefor. 
Woolworth  v.  Woolworth,  115  App.  Div.  405, 
too  N.  Y.  S.  865.  Defendants  could  not  ob- 
ject to  punishment  beyond  merits  of  offense 
wliere  pi-oceeding  was  a  second  one  for  vio- 
lation of  ^n  injunction  in  substantially  the 
same  manner.  Flannery  v.  People,  225  111.  62, 
SO  N.  E.  60.  Fine  of  $500  and  thirty  days' 
imprisonment  held  witliout  jurisdiction  under 
Mansfield's  Dig.  §  629,  limiting  punishments 
CO  $50  fine  and  ten  days'  imprisonment.  In 
re  Connor  [Ind.  T.]  103  S.  W.  760.  Fine  of 
$5,000  imposed  by  jury  for  procuring  wit- 
nesses to  leave  the  state  held  not  excessive. 
French  v.  Com.,  30  Ky.  L.  R.  98,  97  S.  W.  427. 
Code  1904,  §  3771,  providing  that  no  court 
shall  without  a  jury  impose  a  fine  of  more 
than  $50  or  imprison  for  more  thail  ten  days, 
applies  only  to  the  contempts  embraced  in 
tlie  first  subdivision  of  §  3768,  relating  to 
inisbeliavior  in  presence  of  court,  or  so 
near  as  to  interrupt  administration  of  jus- 
tice.    Yoder  v.  Com.    [Va.]    57   S.   E.   581. 

24.  Would-  contravene  fourteenth  amend- 
ment.     Grant   v.   Greene,    105   N.   Y.    S.    641. 

2."».  Anderson  v.  Anderson,  124  111.  App. 
6i:i. 

2«.  Decree  to  pay  alimony.  Czarra  v. 
Czarra,  124  111.  App.  622.  Failure  to  pay 
alimony  and  fees.  Twenty  day  limitation 
in  case  of  a  single  act  of  contempt  not  ap- 
plicable. Gray  v.  Gray,  127  Ga.  345,  56  S.  E. 
4  38. 

Anderson    v.    Anderson,     124    111.    App. 


27. 

613. 

28. 

2», 
553. 

31. 


In   re  Clark   [Mo.  App.]   103  S.  W.  *1105. 
30.     United    States    v.    Collins,     146    F. 


Refusal    to    produce    documentary    evi- 
dence  until   discliarge   of   grand  jury.   United 
States    v.    Collins,    146    F.    553. 
33.     See  5  C.  L.   658. 
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imprisoned  not  only  for  debt  but  also  for  contempt,'^  hence  the  district  court 
has  no  jurisdiction  to  permit  him  to  obtain  his  discharge  by  taking  the  poor  debtors' 
oath.-'"' 

§  9.  Review  of  proceedings-^'^ — A  statute  granting  tlie  writ  of  habeas  corpus 
to  one  confined  for  contempt  does  not  apply  where  the  punishment  is  by  fine  only.^' 
In  Indiana,  where  a  contempt  is  indirect,  the  only  question  for  review  is  whether 
accused  lias  fully  answered  the  charge  made  against  him,  and  hence  a  motion  for  a 
new  trial  is  not  necessary  to  authorize  an  appeal.'*'  A  judgment  or  decree  of  crim- 
inal contempt  is  not  reviewable  except  for  lack  of  jurisdiction,"*  but  this  does  not 
preclude  revision  or  correction  of  illegal  sentences  or  excessive  or  cruel  punish- 
ments.'" Contempt  being  a  specific  criminal  offense,  the  charge,  findings,  and  judg- 
ment will  be  construed  in  favor  of  the  accused,*"  but  defendant  may  not  contradict 
the  facts  set  forth  in  the  order  of  commitment.*^ 

CONTINUAIVCE    AND    POSTPONEMENT. 


8   1.     Power  anil   Duty   of   Court    (649). 
S  2.      Occasion     for     or    Propriety     of     Con- 
tinuance   or    PoMtponenient    <OoO>. 

A.  In   General    (650). 

B.  Absence    or    Disability    of    Party    or 

Counsel    (650). 


C.  Absence    of    Witness    or    Inability    to 

Procure   Evidence    (651). 

D.  Surprise    (652). 

§  3.      Proceedings    to    Procure    Continuance 
or  Postponement    (653). 

§  4.     Appellate    Procedure    (654). 


Tlie  scope  of  fJiis  topic  is  noted  below.*- 

§  1.     Poirer  and  dntji  of  court.*'- — The  grant  or  refusal  of  a  continuance  rests 
largely  in  the  discretion  of  the  court  under  all  the  circumstances.**     The  imposition 


33,  34.     Mowry  v.  Bliss   [R.  I.]   65  A.  616. 
.3.-.      See   7   C.  L.   75  6. 

36.  In  re  Consolidated  Rendering  Co.  [Vt.] 
€6  A.   790. 

37.  Proceeding-  for  refusal  to  be  exam- 
ined held  one  for  indirect  contempt  governed 
by  Burns'  Ann.  St.  1901,  §  1025.  McSwane 
V.   Foreman.   167   Ind.   171,   78  N.   E.    630. 

38.  Seastream  v.  New  Jersey  Exliibition 
Co.  [N.  J.  Err.  &  App.]  65  A.  982.  No  re- 
view if  power  to  punish  for  contempt  is 
fairly  exercised  in  a  case  within  court's  ju- 
risdiction. In  re  Consolidated  P».endering 
Co.  [Vt.]  66  A.  7  90.  The  findings  of  the 
judgment  do  not  preclude  an  examination  of 
the  record  to  determine  the  jurisdictional 
facts.  Reymert  v.  Smith  [Cal.  App.]  90  P. 
470. 

.3».  Notwithstanding  Ky.  St.  1903.  §  950, 
providing  that  no  appeal  shall  lie  from 
judgments  punishing  for  contempt.  French 
V.  Com..  30  Ky.  L.  R.  98,  97  S.  W.  427. 

40.  Reymert  v.  Smith  [Cal.  App.]  90  P. 
470.  Order  merely  showing  that  Avhile  a 
witness  was  being  examined  an  attorney 
persisted  in  addressing  the  court,  thougii  ad- 
monished to  desist,  held  not  to  justify  com- 
mitment, it  not  appearing  that  he  was  not 
rightfully  and  respectfully  discharging  his 
duty.  Ex  parte  Shortridge  (Cal.  App.)  90  P. 
478.  Could  not  be  presumed  that  his  client 
was  a  fugitive  from  justice.      Id. 

41.  Ex  parte  Shortridge  [Cal.  App.]  90  P. 
478. 

43.  This  topic  excludes  postponement  of 
criminal  trials.  (Indictment  and  Prosecu- 
tion, 8  C.  L.  189)  and  of  hearings  in  ap- 
pellate courts  (Appeal  and  Review,  9  C.  L. 
108),  and  the  adjournment  of  terms  of  court 


(Courts,  7  C.  L.  999).     See,  also.  Dockets,  Cal- 
endars and  Trial  Lists,  7  C.  L.  1192. 

43.  See   7   C.   L.    75  7. 

44.  Bagley  v.  Shumate  [Ga.]  57  S.  E.  99; 
St.  Louis,  etc.,  R.  Co.  v.  Smith  [Ark.]  100  S. 
W.  884;  Leamon's  Adm'x.  v.  Louisville  etc.,  R. 
Co.,  30  Ky.  L.  R.  443,  98  S.  ^W.  1016;  Thomp- 
son Bros.  V.  Piedmont  Mut.  Ins.  Co.  [S.  C] 
57  S.  E.  848.  Portland  &  S.  R.  Co.  v.  Ladd 
[T\^ash.]  91  P.  573;  Traynor  v.  White  [Wash.] 
87  P.  823;  Ourand  v.  Johnson,  6  Ind.  T.  361, 
98  S.  W.  127;  Pacific  Mill  Co.  v.  Inman,  Poul- 
sen  &  Co.  [Or.]  90  P.  1099;  Ex  parte  Can- 
non, 75  S.  C.  214,  55  S.  E.  325;  Citizens'  Ft. 
Co.  v.  Robertson  [Tex.  Civ.  App.]  103  S.  W. 
443.  Where  diligence  and  good  faith  in  ob- 
taining the  testimony  of  an  absent  witness 
was  controverted  and  court's  decision  rea- 
sonable, refusal  to  grant  will  not  be  dis- 
turbed, especially  where  court  permitted 
written  statement  of  witness  to  be  used  as  a 
deposition.  Bratt  v.  Sparks  [Ark.]  96  S.  W. 
1057.  No  abuse  to  refuse  continuance  be- 
cause defendant  could  not  make  out  his  de- 
fense without  the  policy  -of  insurance  sued 
on  which  he  believed  from  the  pleadings 
plaintiff  would  have  in  court  on  trial. 
Thompson  Bros.  v.  Piedmont  Mut.  Ins.  Co. 
[S.  C]  57  S.  E.  848.  Held  discretionary  to 
continue  cause  for  plaintiff  on  payment  of 
costs  of  the  term.  Revisal  1905,  §  531.  Slo- 
cumb  V.  Philadelphia  Const.  Co.,  142  N.  C. 
349.  55  S.  E.   196. 

Sickness  of  a  party  to  an  action  does  not 
deprive  the  court  of  exercising  its  discretion 
in  the  matter  of  allowing  a  continuance. 
Lynch  v.  San  Francisco  Super.  Ct.  [Cal.]  8S  P. 
708. 

Surpri.«e.     McFadden    v.    McFadden,    32    Pa. 
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of  terms  *^  or  modification  of  an  order  for  a  continuance  ^^  is  also  discretionary,  and 
in  a  proper  case  the  order  ma}^  be  revoked.*'  After  a  cause  has  been  continued  for 
the  term,  the  court  may  not  proceed  in  the  absence  of  defendant  and  without  notice.'** 
Failure  to  pay  costs  imposed  as  a  condition  to  adjournment  on  the  ground  of  the 
absence  of  counsel  does  not  justify  the  preclusion  of  a  party  from  participation  in 
the  trial  on  the  adjourned  day.'**' 

§  2.  Occasion  for  or  propriety  of  coniinuance  or  postponement.  A.  In  Gen- 
eral.^'''— Lack  of  preparation,^!  another  cause  pending,"  loss  of  pleadings,^^  im- 
proper discussion  before  the  jury  ^'*  or  permitting  a  juror  to  testify,^^  may  constitute 
ground  for  a  continuance,  and  sometimes  it  is  granted  as  a  matter  of  course  upon  a 
good  defense  being  shown.^^  Where  the  pleadings  show  prima  facie  a  right  in  plaint- 
iff to  maintain  the  action,  his  right  to  do  so  cannot  be  questioned  by  a  motion  for  a 
continuance.^^ 

(§2)  B.  Absence  or  disahility  of  party  or  counsel.^^ — To  justify  a  postpone- 
ment on  account  of  the  absence  of  a  party  a  meritorious  reason  existing  at  the 
time  of  trial,  which  prevents  his  presence,  must  be  shown. ''^  The  illness  or  infirm- 
ity of  a  party,®"  or  his  necessar}--  absence  on  business,  ^'^  is  ground  for  continuance. 


Super.  Ct.  534.  In  the  absence  of  any  affidavit 
in  support  of  the  motion,  the  granting  of  a 
continuance  on  the  ground  of  surprise  is 
discretionary  witli  the  court.  Rife  v.  Mid- 
dletown.  32  Pa.  Super.  Ct.  68. 

45.  Imposition  of  terms  held  discretion- 
ary where  opposing  party  had  incurred  no 
expense  in  preparing  for  trial.  Pacific  Mill 
Co.  V.  Inman,  Paulson  &  Co.,  [Ore.]  90  P.  1099. 
Discretionary  with  court  to  tax  costs  to 
plaintiff  and  continue  cause  on  defendant's 
motion  where  plaintiff  had  failed  to  comply 
with  conditions  of  a  continuance  granted 
him.  Ourand  v.  Johnson,  6  Ind.  T.  361,  98 
S.  W.   127. 

46.  Held  discretionary  to  modify  judg- 
ment allowing  continuance  so  as  not  to  re- 
quire payment  of  expenses  of  attendance  of 
witnesses  as  condition  to  going  to  trial.  Am- 
erican Soda  Fountain  Co.  v.  Dean  Drug  Co. 
[Iowa]   111  N.  W.  534. 

47.  Where  a  court  orders  a  continuance 
in  order  for  a  party  to  obtain  rebuttal  evi- 
dence, and  the  other  party  withdraws  the 
evidence  sought  to  be  rebutted,  the  continu- 
ance order  may  be  revoked  upon  an  oral  in- 
struction to  disregard  such  evidence,  and  in 
tlie  absence  of  a  request  for  a  written  in- 
struction such  oral  instruction  is  sufficient. 
Guilliford  v.  McQuillen   [Kan.]    89  P.   927. 

4S.  Hayes  v.  Kirby  [Ark.]  103  S.  W.  1152; 
Simmons  v.   Kirby    [Ark.]    103   S.   AV.    1153. 

4!).  Fallon  v.  Crocicchia,  52  Misc.  503,  102 
N.  Y.  S.  541. 

no.     See  7  C.  L.  758. 

51.  Not  error  19  refuse  to  postpone  hear- 
ing for  alimony  on  ground  that  counsel  had 
been  retained  only  the  day  previous  and  had 
not  made  preparation  where  he  entered  upon 
the  hearing  without  objection  and  defendant, 
his  client,  was  present  to  testify.  Stokes  v. 
Stokes,   127   Ga.    160,   56   S.    E.    303. 

Tt2.  Where  a  controversy  involves  the 
interpretation  of  a  «ontract  governed  by  the 
laws  of  another  state  and  a  similar  suit 
between  the  same  parties  is  pending  in  that 
state,  it  is  discretionary  with  the  supreme 
court,  though  the  pendency  of  the  other  suit 
is  not  pleadable  in  abatement,  to  direct  a 
continuance  until   the  disposition   of  the  suit 


in   the  other  state.     Moore   v.  Maryland  Cas- 
ualty  Co.    [N.   H.]    64   A.    1099. 

53.  A  motion  to  continue  on  the  ground 
that  the  original  pleadings  were  lost  is  prop- 
erly denied  where  the  court  orders  that  the 
record  of  sucli  papers  may  be  used  on  the 
trial  the  same  as  the  original,  as  expressly 
provided  by  Code  1896,  §§  2644,  2645.  Birm- 
ingham R.,  Light  &  Power  Co.  v.  Moore 
[Ala.]   42  So.  1024. 

54.  Permitting  discus.sion  of  a  motion  for 
an  increase  of  the  ad  damnum  in  the  pres- 
ence of  tlie  jury  where  tlie  damages  are  un- 
liquidated is  ground  for  continuance.  Eas- 
terbrooks  v.  Rhode  Island  Suburban  R.  Co. 
[R.   I.]    66   A.   298. 

55.  Not  error  to  refuse  to  continue  cause 
on  ground  that  a  juror  was  permitted  to  tes- 
tify where  he  was  discliarged  by  consent 
and  trial  proceeded  without  him.  Walker  v. 
Dickey  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  934, 
98  S.  W.  658. 

56.  Affidavit  held  not  to  set  out  a  defense 
to  an  action  by  the  state  on  a  liquor  dealer's 
bond  so  as  to  authorize  a  continuance  within 
a  court  rule  entitling  defendant  to  a  con- 
tinuance at  tlie  first  term  on  his  satisfying 
the  court  that  he  has  probable  ground  of 
defense,  etc.     State  v.  Cote  [N.  H.]   65  A.  693. 

57.  Suit  on  mortgage  to  plaintiff  as  guar- 
dian, and  defense  that  right  of  action  was  in 
wards  who  had  beco:ne  of  age.  Young  v. 
Malone   [Pa.]   67  A.  355. 

58.  See  7  C.  L.  758. 

59.  No  abuse  of  discretion  to  refuse  con- 
tinuance for  absence  of  a  party  on  account 
of  illness  where  it  was  not  shown  what  his 
condition  was  at  time  of  trial.  Cavender  v. 
Atkins    [Ga.  App.]    58   S.   E.   332. 

60.  Held  error  to  refuse  continuance 
where  defendant  was  old  and  unable  to  at- 
tend trial  or  give  a  deposition,  but  would 
probably  be  able  to  attend  within  a  month. 
Deacon  v.  Rasch   [Ind.  App.]   81  N.  E.  84. 

61.  Error  to  refuse  postponement  where 
defendant,  a  necessary  witness,  was  absent 
in  Porto  Rico  on  important  business,  and 
there  had  been  previous  adjournments  not 
rendered  necessary  by  him.  Hoffman  v. 
Gunst.    104    N.    Y.    S.    926. 
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but  the  fact  that  a  party  is  sick,®^  or  the  absence  of  one  of  several  defendants,"' 
does  not  necessarily  authorize  delay.  It  is  not  an  abuse  of  discretion  to  deny  a 
continuance  in  habeas  corpus  to  recover  minor  children  until  the  father  can  be 
notified  and  heard,  the  writ  having  issued  against  his  brother."* 

A  continuance  may  be  allowed  for  the  illness  of  counsel  "^  or  his  actual  engage- 
ment in  other  causes,""  but  not  where  no  reasonable  excuse  for  his  absence  is  shown,"^ 
or  where  the  party  is  represented  by  other  counsel,"^  or  where  a  previous  postjione- 
ment  was  granted  on  the  promise  of  counsel  to  be  present  on  a  subsequent  day."' 

(§2)  C.  Absence  of  witness  or  inahility  to  procure  evidence J^ — In  a  proper 
case  the  court  should  grant  a  continuance  on  account  of  the  absence  of  a  material 
witness,'^  but  the  motion  is  properly  denied  where  it  is  not  shown  that  due  diligence 
Mas  exercised  in  procuring  his  attendance,'-  or  that  his  expected  testimony  is  ma- 
terial "^  or  cannot  be  procured  from  other  witnesses,'^*  or  where  such  testimony 
would  not  have  changed  the  result  of  the  trial  '^  or  is  at  variance  with  that  ariven 


62.  That  a  party  is  sick  does  not  ipso 
facto  entitle  liim  to  a  continuance.  It  is  for 
court  to  exercise  its  discretion  in  view  of  all 
the  circumstances.  Lynch  v.  San  Francisco 
Super.  Ct.   [Cal.]  88  P.  708. 

63.  No  abuse  to  refuse  to  continue  con- 
demnation proceeding-  for  absence  of  owner 
of  an  interest  in  the  premises,  it  not  appear- 
ing that  he  was  relied  on  as  a  material  wit- 
ness, and  the  other  owners  being  present. 
Portland  &  Seattle  R.  Co.  v.  Ladd  [Wash.] 
SI  P.  573. 

64.  Ex  Parte  Cannon,  75  S.  C.  214,  55  S.  E. 
325. 

65.  Held  discretionary  witli  court  to  con- 
tinue case  for  illness  of  counsel.  Lambert 
Hoisting  Engine  Co.  v.  Bray  &  Co.,  127  Ga. 
452,  56  S.  E.  513.  The  right  of  a  litigant  to 
have  a  case  passed  because  of  the  sickness 
or  disability  of  counsel  is  not  affected  by  tlie 
fact  that  such  litigant  is  a  corporation  or 
has  not  on  trial  a  certain  number  of  cases, 
notwithstanding  a  rule  limiting  to  six  tlie 
number  of  cases  to  be  placed  on  tlie  trial 
call  for  one  day  where  tlie  same  litigant  is 
plaintiff  or  defendant.  Chicago  City  R.  Co. 
V.   Gregory,    123   111.   App.    259. 

66.  Wliere  an  attorney  presents  to  munic- 
ipal court  an  affidavit  sliowing  his  actual 
engagement  in  supreme  court,  he  is  entitled 
to  an  adjournment  as  of  legal  riglit.  Dorf- 
man  v.  Hirschfield,  53  Misc.  538,  103  N.  Y.  S. 
698.  Continuance  proper  where  one  of  de- 
fendant's attorneys  was  engaged  in  a  mur- 
der trial,  another  attending  his  mother's 
funeral,  and  tlie  remaining  one  was  not  fa- 
miliar with  the  case.  American  Soda  Foun- 
tain Co.  V.  Dean  Drug  Co.  [Iowa]  111  N.  W. 
534. 


the  next  day,  held  not  error  to  refuse  further 
postponement  the  next  day  on  ground  that 
counsel  could  not  leave  another  case. 
Riesgo  V.  Glengariffe  Realty  Co.,  116  App. 
Div.  414,  101  N.  Y.  S.  832. 

70.  See  7  C.  L.  759. 

71.  Error  to  refuse  continuance  to  rail- 
road company  to  enable  it  to  obtain  its 
conductor  as  a  witness  where  by  tlie  rules  of 
the  union  of  wliich  he  was  a  member  he 
could  not  be  present  on  day  of  trial.  Cam- 
den Interstate  R.  Co.  v.  Prazier,  30  Ky.  L.  R. 
186,  97  S.  W.  776.  No  abuse  to  refuse  con- 
tinuance for  absence  of  three  witnesses 
where  cause  had  long  been  pending,  and 
testimony  of  two  could  have  been  obtained, 
affidavit  not  showing  what  particular  facts 
tlie  witnesses  would  testify  to,  or  what  par- 
ticular steps  had  been  taken  to  procure 
their  testimony,  and  it  being  merely  alleged 
on  information  and  belief  that  witnesses  had 
evaded  service  at  request  of  opposite  party. 
Leamon's  Adm'x  v.  Louisville,  etc.,  R.  Co.,  30 
Ky.   L.   R.    443,    98   S.   W.    1016. 

72.  Smith  V.  Chicago  Junction  R.  Co.,  127 
111.  App.  89.  Not  error  to  refuse  continu- 
ance or  allow  reading  of  affidavit  as  to  what 
he  would  testify  where  witness  had  testi- 
fied on  previous  trial  and  movant  knew  he 
was  absent  from  state,  but  relied  on  his 
promise  to  be  present.  Nicola  Bros.  Co.  v. 
Hurst,  30  Ky.  L.  R.  851,  99  S.  W.  917.  Car- 
rier's application  properly  denied  for  fail- 
ure to  show  reasonable  diligence  in  procur- 
ing attendance  of  employes  as  witnesses  in 
suit  for  injurj'  to  live  stock.  Texas  &  P.  R. 
Co.  V.  Huff  [Tex.  Civ.  App.]  99  S.  W.  177. 
Diligence  not  shown  where,  though  witness 
had  written  he  would  not  be  at  place  of  trial 


67.     That    counsel    was    out    of    town,  .nol^^^.j  ^^^^^  ^.^^^^  ^^^^  ^j^^^.^  ^^^^  ^^  allegation 
ground,    no     reason     for    his    absence     being  [  ^^   j^^^   ^^^^    returned,    and   no    subpoena   was 


given.  Jones  v.  Morrison  Shirt  Waist  Co., 
52  Misc.  561,  102  N.  Y.  S.  769.  The  action 
of  a  court  in  proceeding  to  trial  in  the  ab- 
sence of  counsel  will  not  be  Interfered  with 
where  no  reasonable  excuse  is  shown  for 
the  absence.  McArthur  v.  Kansas  City  El.  R. 
Co.,   123  Mo.   App.   503,   100   S.   W.   62. 

68.  No  abuse  to  refuse  continuance  for  ab- 
sence of  defendant's  leading  counsel  in  at- 
tendance on  other  trials,  other  counsel  hav- 
ing been  procured.  Rice  v.  Lockhart  Mills, 
75   S.  C.   150.  55  S.   E.   160 


issued  until  two  days  before  trial.  San  An- 
tonio Trac.  Co.  v.  Davis  [Tex.  Civ.  App.]  101 
S.  W.  554. 

73.  Materiality  of  evidence  must  be 
shown.  Smith  v.  Chicago  Junction  R.  Co., 
127  111.  App.  89;  Johnson  v.  Anna  Bldg.  & 
Loan  Ass'n,  126   111.  App.   592. 

74.  Maloney  v.  Stetson  &  Post  MiU  Co. 
[Wash.]    90  P.   1046. 

75.  Smith  v.  Wofford  [Tex.  Civ.  App.J 
16  Tex.  Ct.  Rep.  815,  97  S.  W.  143;  Jackson  v. 


60.     Where    postponement   was    granted   on    Mercantile  Mut.   Fire  Ins.   Co.    [Wash.]    88  P. 
promise    of    defendant's    counsel    to    proceed  I  127. 
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by  the  witness  at  a  previous  trial.'**  or  where  it  is  in  fact  given  at  the  trial."  An 
adjournment  or  stay  is  properly  allowed  npon  the  granting  of  a  commission  to  take 
testimony,'^  bnt  newly  discovered  evidence  which  is  merely  cumulative,  or  tends 
only  to  contradict  or  discredit  a  pai-ty  or  opposing  witness,  is  no  ground  for  a  con- 
tinuance,'® and  the  court  should  deny  an  oral  motion  to  postpone  to  enahle  a  party 
to  procure  documents  where  no  excuse  is  offered  for  not  procuring  them  before  trial.**^ 

Admission  of  testimony  to  avoid  continuancp.^'^ — A  continuance  is  properly 
denied  where  the  affidavit  is  admitted  by  the  opposite  party  and  read  to  the  jury,*= 
but  a  statute  providing  that  a  cause  shall  not  be  postponed  if  tlie  adverse  party  ad- 
mits that  an  absent  witness  would  testify  as  stated  in  the  affidavit  should  not  be 
construed  so  as  to  deprive  a  party  to  the  cause  of  his  privilege  of  being  present  at 
the  trial,^^  though  there  may  be  circumstances  where  an  admission  of  the  expected 
testimony  of  one  or  two  or  more  defendants  is  sufficient  to  prevent  a  continuance.** 
Wliere  a  continuance  is  denied  with  the  understanding  that  the  affidavit  therefor 
may  be  read  as  the  deposition  of  the  desired  witness,  an  objection  tliat  statements 
tlierein  contained  are  too  indefinite  is  untenable.^^ 

(§2)  D.  Surprise  ^'^  due  to  the  amendment  of  a  pleading  is  ground  for 
c-ontimiance/^  but  the  striking  of  part  of  an  answer  as  surplusage  is  not  where  de- 
fendant is  given  the  benefit  of  general  allegations  tlierein.^^  Xor  will  a  continuance 
be  granted  for  the  introduction  of  evidence  which  should  have  been  reasonablv 


76.  Huber  v.  Motlier  Aurelia  of  St.  Jo- 
seph's  Hospital    [Idaho]    89   P.    942. 

77.  VS'here  testimony  expected  was  intro- 
duced bv  movant  on  tlie  trial.  Blocker  v. 
McClendon,  6  Ind.  T.  481,  98  S.  \V.  166. 
Where  alleged  absent  witnesses  were  pres- 
ent and  testified.  German  Ins.  Co.  v.  Good- 
friend.  30  Ky.  L.  R.  218.  97  S.  W^  1098.  Where 
substance  of  testimony  of  absent  witnesses 
was  submitted  to  jury  and  flatly  contra- 
dicted testimony  of  opposing  party  and  the 
probable  duration  of  their  illness  did  not 
appear.  Hiers  v.  Atlantic  Coast  Line  R.  Co., 
75  S.  C.  311,  55  S.  E.  457.  No  abuse  of  dis- 
cretion to  refuse  continuance  on  ground  of 
absent  witness,  opposing  party  having  before 
trial  offered  to  allow  his  deposition  to  be 
taken  waiving  formalities,  and  the  facts 
being  testified  to  by  others.  Creech  v.  Aber- 
deen   [Wash.]    87    P.    44. 

78.  Held  error  to  deny  a  stay  on  granting 
a  commission  to  take  testimony  where  de- 
fendants acted  witli  reasonable  promptness. 
Roth  V.  Mautner,  115  App.  Div.  148,  100  N. 
Y.  S.  707.  Calling  of  case  for  trial  and  in- 
troduction and  objection  to  a  commission  on 
ground  of  defective  execution  held  not  such 
commencement  of  trial  as  to  deprive  munic- 
ipal court  of  Buffalo  of  power  to  order  an 
adjournment  to  permit  correction  of  the  com- 
mission. Winquist  v.  Preston,  117  App.  Div. 
796.   102  K.  Y.  S.   1023. 

79.  Phoenix  Ins.  Co.  v.  Wintersmith,  30 
Ky.  L.   R.  369,   98  S.  W.   9|  7. 

SO.  Berry  v.  Joiner  L'Tex.  Civ.  App.]  101. 
S.  W.  289. 

81.  See  7  C.  L.  760. 

82.  Admission  that  absent  witnesses 
would  testify  as  stated  in  aflidavit.  Ameri- 
can Car  &  Foundry  Co.  v.  Hill.  226  111.  227,  80 
N.  E.  784.  Not  error  to  refuse  where  oppo- 
site party  admits  that  the  evidence  would  be 
given.  Mills'  Ann.  Code,  §  177.  Florence  Oil 
&  Refining  Co.  v.  Oil  Well  Supply  Co.  [Colo.] 
87  P.   1077. 


S3.  Deacon  v.  Rasch  [Ind  App.]  81  N.  E. 
84. 

84.  No  abuse  to  refuse  a  fourth  continu- 
ance for  absence  of  one  defendant  wliose  ex- 
pected testimony  plaintiff  admitted  he  would 
give,  where  the  other  defendant  was  present. 
Traynor  v.  White  [Wash.]  87  P.  823. 

85.  *Holcomb-Lobb  Co.  v.  KLaufman,  29 
Ky.  L.  R.   1006,   96   S.  W.   813. 

86.  See  7  C.  L.  760. 

87.  Gurr  v.  Carter  [Ga.  App.]  58  S.  E.  48S 
In  suit  for  injuries,  amendment  alleging 
death  of  plaintiff's  wife  since  commence- 
ment of  action  lield  ground  for  continuance. 
Chicago,  etc..  R.  Co.  v.  Groner  [Tex.]  100  S. 
W.  137.  That  original  petition  alleged  that 
death  would  probably  result,  immaterial. 
Id.  That  some  evidence  of  the  kind  defe:id- 
ant  sought  by  continuance  to  obtain  had 
been  introduced  by  defendant  at  trial  held 
not  to  affect  his  right.  Id.  Where  plaintiff, 
after  resting,  filed  amendment  alleging  fraud 
in  a  proof  of  loss  and  agreement  set  up  in 
defense,  held  error  to  refuse  continuance  on 
showing  of  surprise  and  lack  of  preparation 
to  meet  tlie  new  issue,  defendants  only  wit- 
ness on  such  issue  being  out  of  tlie  state. 
Flint  v.  Atlas  Mut.  Ins.  Co.  [Iowa]  112  N. 
W.  1.  No  surprise  sliown  by  amendment  of 
answer  authorizing  postponement  to  enable 
plaintiff  to  send  for  certain  books.  Berry  v. 
Joiner  [Tex.  Civ.  App.]  101  S.  W.  289.  Not 
error  to  refuse  continuance  on  ground  of 
amendment  of  complaint  after  notice  of  trial 
it  not  appearing  that  defendant  was  sur- 
prised. Kennedy  v.  Agricultural  Ins.  Co. 
[S.  D.]  110  N.  W.  116.  No  abuse  of  discre- 
tion to  refuse  continuance  for  amendment  of 
complaint  in  personal  injury  suit,  defendant 
making  no  showing  that  he  could  not  safely 
proceed.  Latnpe  v.  Jacobsen  [\\'ash.]  90  P. 
654. 

SS.  liatliff  V.  Tinar  [Tex.  Civ.  App.]  102 
S.   \V.   131. 
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anticipated,*^  or  wliere  a  denial  of  tlie  testimony  claimed  to  have  surprised  would 
not  have  availed.®"  A  short  adjournment  may  be  allowed  to  enable  one  to  obtain 
written  evidence  where  oral  proof  is  objected  to.^^  So,  also,  where  a  nonsuit  is 
granted  as  against  one  of  two  defendants  the  other  may  have  a  continuance  on  the 
ground  that  he  had  prepared  the  case  as  one  primarily  against  the  other,"-  but  un- 
preparedness  due  to  a  misapprehension  as  to  what  the  ruling  of  the  court  would  be 
is  no  ground  for  continuance,  the  ruling  being  correct."^  One  who  fails  to  move 
for  a  continuance  on  account  of  the  unexpected  evidence  of  the  adverse  party  is  not 
entitled  to  a  new  trial  on  that  ground  after  verdict.®* 

§  o.  Proceedings  to  procure  continuance  or  postponement^^ — The  motion 
must  be  timely  made.®"  In  Georgia  all  grounds  for  a  continuance  must  be  insisted 
upon  at  once  and  after  a  decision  upon  one  or  more  grounds  no  others  afterwards 
urged  will  be  considered.®^  A  motion  for  leave  to  withdraw  a  juror  is  in  effect  a 
motion  for  a  continuance.®*  ,     * 

A  motion  for  a  continuance  made  in  the  midst  of  the  trial  and  dictated  into-  the 
record  must  be  considered  as  being  in  writing,  especially  where  treated  by  the  court 
and  parties  as  a  motion  in  the  case.®®  Facts,  not  mere  conclusions,  must  be  set 
out  in  the  affidavit.^  Where  the  absence  of  a  witness  is  relied  upon,  his  residence 
should  be  given,-  and  facts  must  be  alleged  showing  diligence  in  attempting  to  pro- 
cure his  attendance.^  It  should  also  be  stated  that  the  application  is  not  made  for 
delay.*  An  affidavit  based  on  the  inability  of  a  defendant  to  attend  and  testify  on  a 
day  set  for  trial  is  insufficient  wliore  it  does  not  state  that  defendant  if  present  would 


so.  Where  petition  alleged  injury  to 
plaintiff's  arm,  and  evidence  sliowed  disloca- 
tion of  slioulder  causing'  pain  in  arm,  held 
tlie  variance  was  not  ground  for  continuance. 
City  of  Covington  v.  Whitney,  30  Ky.  L.  R. 
659,  99  S.  W.  337.  In  suit  on  fire  policy,  held 
no  abuse  of  discretion  to  deny  defendant  a 
continuance  on  ground  of  surprise  by  testi- 
mony as  to  destruction  of  a  carpet  where 
imder  terms  of  policy  such  testimony  could 
have  been  obtained  by  defendant  before 
trial  and  contradictory  evidence  obtained. 
Plioenix  Ins.  Co.  v.  Wintersmith,  30  Ky.  L. 
R.  369,  98  S.  W.'  987.  Unexpected  production 
of  deposition  to  prove  material  issue  al- 
leged in  complaint  wliere  deposition  had  been 
filed,  but  thereafter  withheld  from  files,  until 
trial.  El  Paso  S.  W.  R.  Co.  v.  Barrett  [Tex. 
Civ.    App.]    101    S.   W.    1025. 

90.  Where,  under  evidence  and  pleadings, 
verdict  sliould  liave  been  for  plaintiff  even 
liad  testimony  claimed  to  liave  surprised 
defendant  been  denied.  Buffalo  Coal  Creek 
]Min.  Co.  V.  Troendle,  30  Ky.  L.  R.  740,  99  S. 
W.  622. 

91.  Short  adjournment  should  have  been 
granted  where  plaintiff  was  surprised  by  de- 
fendant's objection  to  oral  proof  of  exist- 
ence and  probate  of  a  will  so  as  to  allow 
production  of  records.  Heiss  v.  Pfeiffcr,  117 
-App.  Div.  880,  103  N.  Y.  S.  478. 

92.  Where,  in  an  injury  action  against  a 
railroad  and  city,  a  nonsuit  was  granted 
as  against  the  railroad,  held  discretionary 
with  court  to  grant  the  city  a  continuance 
on  ground  that  it  had  prepared  case  as  one 
primarily  against  the  railroad.  Crotty  v. 
Danbury,   79   Conn.    379,   65  A.   147. 

93.  On  plea  in  abatement.  St.  Louis,  etc., 
R.    Co.   V.    Smith    [Ark.]    100   S.   W.    884. 

94.  Patton  V.  Sanborn,  133  Iowa,  650,  110 
X.  W.   1032. 


95.  See  7  C.  L.  761. 

96.  After  a  cause  has  passed  from  the 
reserve  to  the  ready  section  of  the  day  cal- 
endar, it  is  too  late  to  present  grounds  for 
postponement,  except  such  as  arise  after  the 
ready  section  is  reached;  hence  it  was  er- 
ror to  postpone  the  case  against  defendant's 
objection  after  it  had  been  placed  on  ready 
calendar  and  both  parties  had  repeatedly 
answered  "ready."  Loehr  v.  Brooklyn  Ferry 
Co.,  115  App.  Div.  666,  101  N.  Y.  S.  209. 

97.  Illness  of  counsel  could  not  be  urged 
after  overruling  of  motion  on  ground  of  ab- 
sence of  witness.  Civ.  Code.  1895,  §  5675. 
Aiken  v.  Carmichael,  127  Ga.  407,  56  S.  E.  440. 

98.  Smith  v.  Chicago  Junction  R.  Co.,  127 
[11.  App.  89. 

99.  Flint  V.  Atlas  Mut.  Ins.  Co.  [Iowa] 
112  N.  W.  1., 

1.  To  justify  a  continuance  on  the  ground 
of  the  illness  of  a  party,  facts,  not  merely 
conclusions,  must  be  set  out  in  tlie  affidavit 
showing  the  necessity  of  his  presence  at  the 
trial,  or  that  his  testimony  is  material. 
Mayo  V.  Frye  Mfg.  Co.,  126  111.  App.  577. 

2.  San  Antonio  Trac.  Co.  v.  Davis  [Tex. 
Civ.  App.]  101  S.  W.  554. 

3.  No  abuse  of  discretion  to  refuse  con- 
tinuance wliere  motion  stated  that  witnesses 
had  been  summoned  during  a  former  term, 
but  did  not  show  that  they  had  been  in  at- 
tendance, tliough  case  had  been  postponed 
from  time  to  time.  Summit  Lumber  Co.  v. 
McGoogan    [Ark.]    102   S.   \V.   389. 

4.  Not  error  to  refuse  continuance  on  ac- 
count of  absent  witness  Avhere  movant 
failed  to  show  that  application  was  not 
made  for  delay,  thougli  showing  in  other  re- 
spects ■was  complete.  Aiken  v.  Carmichael, 
127  Ga.   407.   56   S.   E.   440. 
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testify  as  to  the  facts  reljed  upon  in  defense,^  and  where  it  is  sought  to  continue  a 
cause  over  term  the  affidavit  must  show  the  inability  of  such  defendant  to  attend 
on  «ny  subsequent  day  of  the  same  term.® 

§  4.  Appellate  procedure.'^ — The  necessity  of  objection  and  exception,^  the 
right  to  take  a  direct  appeal  from  the  order  on  motion  for  continuance,®  tlie  suf- 
ficiency of  the  record  to  present  the  question/**  review  of  discretion  of  lower  court/^ 
and  the  determination  whether  prejudice  resulted  from  the  ruling,  '^-  are  all  treated 
elsewhere. 

CoNTKACT  Lador  Law,  See  latest  topical  index. 
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§  1.     Nature  and  Formal  Requisites    (654). 

A.  Definition    and    Kinds     of    Contracts 

(654).       Parties     (655).       Execution 
(657).     Delivery   (657).      > 

B.  Offer  and  Acceptance  (657). 

C.  Realty  of  Consent  (662). 
§  2.      Coii.sideration  (662). 

g  3.     Validity    of    Contract    (670). 

A.  General  Principles   (670). 

B.  Subject-matter        or        Consideration 

(670). 

C.  Mutuality   (672). 

D.  Public    Policy    in    General    (673). 

E.  Limitations  of  Liability  (676). 

F.  Relating     to     Marriage     or     Divorce 

(676). 

G.  Contracts    Tending    to    Promote    Im- 

morality  (676). 
H.      Litigious    Agreements    (676). 
I.     Compounding  Offenses    (676). 
J.     Interfering  with  Public  Service  (676). 
K.     Restraint  of  Trade   (677). 
L.      Effect    of    Invalidity    (679). 
§   4.      Interpretation   (682). 

A.  General  Rules    (682). 

B.  What    is    Part    of    Contract    (690). 

C.  Character;  Joint  and  Several,   Entire 

or   Divisible,    etc.    (691). 

D.  Custom  and  Usage  (691). 

E.  As    to    Place,    Time,    and    Compensa- 

tion  (692). 

F.  What  Law  Governs   (693). 


8  5. 

§  6. 

(695). 

A. 

B. 
C. 

D. 
E. 


§8. 
A. 


Modification    and    Merger    (694). 
Di.schargc  by  Performance  or  Breach 

General   Rules    (695). 
Acceptance    and    Waiver    (697). 
Excuses      for     Failure      to.    Perform 

(698). 
Sufficiency  of  Performance  (700). 
Demand  or  Tender  Necessary  to  Fix 

Performance    or    Breach    (702). 
Rights  after  Default   (703). 
Damages  for  Breacit    (703). 
Rescission  and  Abandonment   (703). 
By  Agreement  or  Under  Special  Pro- 
visions   of   the   Contract    (703). 
Occasion     or     Right    to     Rescind     or 

Abandon  Without  Consent   (703). 
Time    and    Mode    of    Rescission    and 

Abandonment    (705). 
Remedies   (706). 
Remedies    for    Breach    (707). 
The  Right  and  Its  Accrual  (707). 
Particular     Remedies     and     Election 

Between    Them    (709)." 
Defenses  and  Counter  Rights  (711). 
Limitations    (711). 
Procedure    Before   Trial    (712). 
Parties,      Pleading,      Evidence,      etc. 

(712). 
Procedure     at      Trial;      Verdict     and 

Judgment    (719). 


Tlie  scope  of  this  topic  is  noted  below." 

§  1.  Nature  and  formal  requisites.  A.  Definition  and  l-inds  of  contracts}* — 
A  contract  is  an  agreement  between  two  or  more  persons,  upon  sufficient  considera- 
tion, to  do  or  not  to  do  a  particular  thing.^^  Contracts  are  either  express  or  im- 
plied.   An  express  contract  is  one  all  the  terms  of  which  are  settled  by  agreement.^* 

5,   6.     Good   V.    Bonacum    [Neb.]    Ill    N.   W 


796. 

7.  See  5  C.  L.  664. 

8.  See  Saving  Questions   for   Review,   8   C. 
L.  1822. 

9. 
115. 


See   Appeal   and   Review,    §    4B,    9    C.    L. 
See  Appeal  and  Review,   §    9D,   9   C.   L. 


10, 

161. 

11.  See  Appeal  and  Review,  §  13F  1,  9 
C.  L.   206. 

12.  See  Harmless  and  Prejudicial  Error, 
8  C.  L.  1. 

13.  This  topic  treats  only  of  the  general 
principles  applicable  to  all  contracts,  such 
as  the  making  of  the  contract,  consideration 
a-nd  tlie  question  of  public  policy.  Reality  of 
consent  (see  Fraud  and  Undue  Influence,  7  C. 
L.   1813;   Incompetency,   8  C.   L.   169;   Mistake 


and  Accident,  8  C.  L,  1020;  Infants,  8  C.  L.  267; 
Husband  and  Wife,  8  C.  L.  122.  etc.)  and 
matters  relating  to  contracts  implied  in  law 
(see  Implied  Contracts,  8  C.  L.  155)  are 
treated  in  separate  topics.  For  matters  re- 
lating to  tlie  construction  and  operation  of 
Public  Contracts  (see  8  C.  L.-1473).  Build- 
ing and  Construction  Contracts  (see  9  C.  L. 
424),  Deeds  of  Conveyance  (see  7  C.  L.  1103), 
sales  of  personalty  (see  Sales,  8  C.  L.  1751), 
sales  of  realty  (see  Vendors  and  purchasers, 
8  C.  L.  2216),  etc.,  reference  should  be  had 
to  the  topics  dealing  particularly  with  those 
subjects. 

14.  See   7   C.   L.    762. 

15.  Adkins    &    Co.    v.    Campbell    [Del.]    64 
A.  628. 

16.  Pleading    alleging    agreement    by    de- 
fendant  that   if  plaintiff  would   furnish   ma- 
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A  contract  implied  in  fact  arises  where  the  intention  to  contract  is  inferred  from 
the  acts  or  conduct  of  either  or  both  of  the  parties.^'  A  quasi  contract,  or  contract 
implied  in  law,  exists  independently  of  intention,  and  is  founded  on  the  doctrine 
of  unjust  enrichment.^^  Proof  of  an  express  contract  necessarily  excludes  a  con- 
temporaneous implied  one  in  relation  to  the  same  matter.^^ 

A  written  contract  is  one  all  the  terms  of  which  have  been  reduced  to  writing:.-*^ 
An  executed  contract  is  one  in  which  all  of  the  parties  thereto  have  performed 
all  the  obligations  assumed  by  them,  and  an  executory  contract  one  in  which  some- 
thing remains  to  be  done  by  one  or  more  of  the  parties.-^ 

Parties." — The  same  person  cannot  be  both  obligor  and  obligee.-^  As  a  general 
rule  one  not  a  party  to  a  contract  cannot  be  included  in  the  rights  or  liabilities 
which  the  engagement  creates.-*     In  most  jurisdictions,  however,  one  may  enforce  a 


terial,  lay  piping  from  water  main  past  his 
house,  etc.,  defeniant  would  pay  his  pro- 
portional sliare  of  cost,  held  to  declare  on 
express  contract.  Ferris  v.  Edmonston,  124 
Mo.  App.  94,  100  S.  \V.  1119.  Mutual  meeting- 
of  minds  upon  matter  of  contract  constitutes 
an  express  contract  whether  evidenced  by 
formal  offer  and  acceptance  or  otherwise. 
Instructions  approved.  Griffith  v.  Robertson, 
7.3  Kan.  666,  85  P.  74S.  Contract  by  decedent 
to  pay  daugliter  for  services  may  be  shown 
by  any  competent  testimony.     Id. 

17.  Request  to  remove  rubbish  not  re- 
quired to  be  removed  by  terms  of  contract 
held  to  imply  promise  to  pay  reasonable  cost 
of  so  doing.  Hennessey  v.  Fleming  Bros. 
[Colo.]  90  P.  77.  Employe  rendering  ser"vices 
to  joint  stock  company,  with  knowledge  and 
consent  of  its  representative,  after  termina- 
tion of  his  contract  of  employment,  lield  en- 
titled to  recover  tlieir  reasonable  value. 
Taber  v.  Breck,  192  Mass.  355,  78  N.  E.  472. 
Evidence  held  sufficient  to  sustain  finding 
that  even  if  family  relationsliip  existed  de- 
cedent intended  to  pay  plaintiff  for  lier  serv- 
ices and  plaintiff  expected  compensation. 
McMorrow  v.  Dowell,  116  Mo.  App.  289,  90 
S.  W.  728.  Defendant  corporation  held  lia- 
ble under  implied  contract  to  pay  attorney's 
value  of  services  rendered  in  its  behalf  with 
knowledge  of  its  officers  and  under  circum- 
stances justifying  inference  tiiat  tliey  ap- 
pioved  and  encouraged  wliat  was  being  done. 
Trimble  v.  Texarkana,  &  Ft.  S.  R.  Co.,  199 
Mo.  44,  97  S.  W.  164.  Where  defendants  re- 
ceived and  retained  goods  with  knowledge  of 
price  plaintiff  expected  to  receive  and  with- 
out any  express  or  implied  agreement  for 
different  price  held  that  they  were  bound  to 
pay  invoice  price,  whicli  was  regular  selling 
price  and  reasonable.  Estey  Organ  Co.  v. 
Lehman    [Wis.]    Ill  N.  W.   1097. 

IS.  See  Implied  Contracts,  8  C.  L.  155,  for 
full   treatment  of  this   subject. 

19.  See  §  9B,  post,  for  right  to  sue  on 
common  counts  for  services  rendered  or 
goods  furnislied  under  an  express  contract. 
Bassford  v.  West  [Mo.  App.]  101  S.  W.  610. 
Express  warranty  as  to  quality  of  cans  sold 
held  to  exclude  implied  warranty  on  same 
subject.  Wasatch  Orchard  Co.  v.  Morgan 
Canning  Co.  [Utah]  89  P.  1009.  One  suing 
on  express  contract  cannot  recover  on  quan- 
tum meruit.     See    §    9F,   post,  variance. 

20.  Two  letters  held  to  constitute  written 
contract  though  one  was  addressed  to 
firm  and  other  to  one  of  its  members.  Bauer 
v.     Jerolman.     124     111.     App.     151.       Contract 


entered  into  by  means  of  letters  contain- 
ing propositions,  terms  of  which  were  sub- 
sequently accepted,  held  written  contract. 
Bauer  v.  Hindley,  222  111.  319,  78  N.  E.  626. 
Papers  or  tickets  given  to  customer  by  stock 
broker  after  purchases  or  sales  had  been 
made  orally  and  which  were  not  signed  by 
either  party  held  not  written  agreements 
within  parol  evidence  rule  as  matter  of  law. 
Picard  v.  Beers  [Mass.]  81  N.  E.  246.  Writ- 
ing held  mere  bill  of  parcels,  and  not  writ- 
ten contract  of  sale  within  parol  evidence 
rule.  North  Packing  &  Provision  Co.  v. 
Lynch   [Mass.]    81  N.  E.   891. 

21.  Contract  of  sale  held  executory.  Me- 
bius  &  Drescher  Co.  v.  Mills  [Cal.]  88  P.  917. 
Agreement  entered  into  at  time  of  contract 
of  sale  whereby  note  against  seller  held  by 
purchaser  was  to  be  surrendered  as  part  of 
payment  to  be  made  at  that  time  may  be 
treated  by  the  court  as  fully  executed, 
though  note  was  not  as  a  matter  of  fact  sur- 
rendered until  deed  was  delivered.  Warns  v. 
Jennie  Reeck,  8  Ohio  C.  C.   (N.  S.)   401. 

22.  See  7  C.  L.  763. 

23.  Agreement  by  children  to  paj-  certain 
sum  monthly  for  support  of  mother  held  not 
void  as  having  only  one  party.  North  v. 
Daniel,  1  Ga.  App.  15,  57  S.  E.  898. 

24.  Stranger  to  contract  and  its  consider- 
ation and  oljligations  cannot  enforce  it. 
Webb's  Academy  &  Home  for  Shipbuilders  v. 
Hidden,  118  App.  Div.  711,  103  N.  Y.  S.  659. 
Mere  stranger  cannot  claim  by  action  the 
benefit  of  a  contract  between  otlier  parties, 
but  there  must  be  either  a  new  considera- 
tion or  some  prior  riglat  or  claim  against  one 
of  the  contracting  parties  by  which  he  has 
a  legal  interest  in  the  performance  of  the 
agreement.  Jarmulowsky  v.  Susskind,  53 
Misc.  603,  103  N.  Y.  S.  763.  Partnership  con- 
tract provided  that  if  defendant  elected  to 
terminate  partnership  within  three  months, 
he  might  return  money  contributed  by  his 
copartner  to  plaintiff  who  had  loaned  it  to 
latter.  Held  not  to  give  plaintiff  right  to  sue 
defendant  for  such  sum  on  defendant's  elec- 
tion to  terminate  partnership.  Id.  Seller 
of  threshing  machine  warranted  it  and 
agreed  to  send  expert  to  set  it  up  and  oper- 
ate it.  Buyer  desired  to  •thresh  for  plaintiff 
and  latter  told  seller's  agent  that  he  was  un- 
willing to  have  him  do  so  unless  seller  sent 
expert,  which  agent  agreed  to  do  and  did  do. 
Held  that,  threshing  being  unsatisfactory, 
plaintiff  could  not  sue  seller  for  breach  of 
contract,  agent  not  having  contracted  with 
him,  but  what  he  did  being  pursuant  to  con- 
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contract  made  for  his  benefit  even  if  he  is  not  a  party  thereto.-*     His  right  of 


tract  with  buyer.  Case  Threshing  Mach. 
Co.  V.  Sanford.  30  Ky.  L.  R.  188,  97  S.  W.  805. 
Assignment  of  lease  without  landlord's  con- 
sent being  void,  held  that  there  was  no  priv- 
ity of  contract  between  landlord  and  as- 
signee, and  neither  was  liable  to  other  under 
terms  of  lease  nor  under  any  contract  that 
lessee  could  lawfully  have  made  with  as- 
signee under  power  to  sublet.  Morrow  v. 
Camp  [Tex.  Civ.  App.]  101  S.  W.  819.  De- 
fendant held  not  liable  on  contracts  signed 
by  third  person  in  absence  of  showing  that 
he  was  in  any  way  connected  with  or  au- 
thorized to  act  for  it,  or  that  it  ratified  his 
acts,  or  even  that  signature  was  his.  Ben- 
der-Martin Co.  V.  Apollo  Co.,  101  N.  Y.  S.  75. 
Evidence  held  insufficient  to  support  finding 
that  one  of  the  defendants  was  party  to 
contract  sued  on.  Martin  v.  Trainer,  125  111. 
App.  474;  Dick  v.  Biddle  Bros.  [Md.]  66  A.  21. 
25.  Bethlehem  Iron  Co.  v.  Hoadley,  152  P. 
735;  Ballard  v.  American  Hemp  Co.,  30  Ky. 
L.  R.  1080,  100  S.  W.  271.  Is  not  necessary 
that  any  consideration  should  move  to  him 
from  promisor.  Dilcher  v.  Nellany,  52  Misc. 
364,  102  N.  Y.  S.  264.  Need  not  be  privy  to 
the  consideration,  nor  need  he  be  specifically 
named.  Northern  Cent.  R.  Co.  v.  United  Rys. 
Elec.  Co.  [Md.]  66  A.  444.  May  sue  in  own 
name  though  contract  was  made  without  his 
knowledge  and  without  any  consideration 
moving  to  him.  Smith  v.  Bowman  [Utah] 
88  P.  687.  Federal  courts  follow  state  de- 
cisions on  this  question.  Bethlehem  Iron  Co. 
V.  Hoadley,  152  P.  735. 

Third  person  held  entitled  to  sue:  Where, 
as  part  of  consideration  of  transfer  to  it  of 
business  of  certain  syndicate,  defendant  cor- 
poration agreed  to  pay  latter's  debts  includ- 
ing note  given  by  it  to  plaintiff,  held  that 
plaintiff  was  entitled  to  sue  corporation  on 
sucli  agreement.  Civ.  Code,  §  1559.  Nortliup 
V.  Altadena  Min.  &  Investment  Syndicate 
[Cal.  App.]  91  P.  422.  Contract  to  pay  taxes 
on  certain  land  held  for  direct  benefit  of 
plaintiffs.  Abbott  v.  Scotten,  127  111.  App.  58. 
Bond  to  secure  performance  of  building  con- 
tract held  for  benefit  of  materialmen  and  la- 
borers so  that  they  could  sue  thereon  in  their 
own  names.  Oclis  v.  Carnalian  Co.  [Ind. 
App.]  80  N.  E.  163.  Former  opinion.  Id.,  76 
N.  B.  788.  Street  railway  company  was 
under  legal  obligation  to  city  to  keep  in  re- 
pair portions  of  bridges  occupied  by  tracks 
and  two  feet  on  oith  m-  side.  Subsequently  a 
railroad  company  1>>  ( ame  obligated  to  city 
to  keep  whole  of  said  bridges  in  repair. 
Hehl  that  railroad  company  having  made 
needed  repairs  was  entitled  to  recover  from 
street  railway  company  tliat  part  of  cost  for 
which  latter  would  have  been  liable  had  re- 
pairs been  made  by  city.  Northern  Cent.  R. 
Co.  V.  United  Rys.  &  Elec.  Co.  [Md.]  66  A. 
444.  Insured  assigned  five-sixtlis  interest  in 
life  insurance  policy  to  bank  in  payment  of 
certain  notes,  latter  agreeing  to  pay  full 
amf)unt  of  all  subsequent  premiums.  New 
policy  was  issued  ih  whicli  bank  was  desig- 
nated as  beneficiary  for  five-sixths  of 
amount  of  policy  and  plaintiff  as  bene- 
ficiary of  one-sixth.  Held  that  bank's  agree- 
ment to  pay  premiums  was  for  plaintiff's 
benefit,  so  that  she  could  recover  for  lireach 
thereof.  Scheele  v.  Lafayette  Bk.,  120  J\Io. 
App.  611,  97  S.  W.  621.     Where  land  wa.s  con- 


veyed   to    defendant's    children    in    considera- 
tion of  his  promise   to  pay  grantor's  daughter 
certain  sum,  held  that  she  could  sue  defend- 
ant   therefor    in    her    own    name.       Faust    v. 
Faust   [N.  C]   57   S.  E.   22.     Sealed  agreement 
whereby   one  of  two   co-obligors   in   bond   se- 
cured   by    mortgage    executed    by    him    alone 
agreed  to  release  of  other  by  obligee,  in  con- 
sideiation    of   promise    by    other    to    pay    half 
of    any    deficiency    judgment    that    might    be 
rendered    on    foreclosure    of    mortgage,    held 
one  made  for  benefit  of  obligee,  and  that  he 
had   a   legal   or   equitable   interest   in    its   en- 
forcement,   and    hence    could    sue    thereon    in 
name    of    promisor.      Dilcher    v.    Nellany,    52 
Misc.    364,    102   N.   Y.   S.    264.     Where   receiver 
turned  over  to  company  owning  it  plant  and 
assets    in    his    hands    upon   condition    that   all 
contracts    and    liabilities    incurred    by   or    in- 
cumbent  upon    him    as    receiver   shall   be   as- 
sumed  by    it,    held    that   suit   against   him   as 
receiver    for    damages    for    personal    injuries 
was    included    therein,    and    obligation    tlius 
assumed    for    benefit    of    others    was    enforc- 
ible   by   third   person  coming  witlain   its   pro- 
visions.     Kauffman    Brewing    Co.    v.    Betz,    8 
Ohio    C.    C.     (N.    S.)     64.       Direct    promise    to 
creditor   is   not  necessary   to  create   relation- 
sliip   of  creditor   and   principal  debtor,   but   it 
is    sufficient    that,    if    based    on    valuable    and 
executed      consideration,      such      promise      is 
made  to  surety  for  direct  benefit  of  creditor, 
and     if,     with     knowledge     tliereof,     creditor 
thereafter  deals  with  promisor  in  relation  to 
debt.       Hoffman    v.    Habighorst     [Or.]     89    P. 
952.     Contract  between  county  court  and  rail- 
road company  whereby  former  agreed  to  pro- 
vide   pesthouse    for    persons    suffering    with 
smallpox  and  latter  to  transport  such  persons 
to    pesthouse    and    to    furnish    and    properly 
equip    car    for    that    purpose    held    made    for 
benefit    of    persons    suffering    frt)m    that    dis- 
ease,   so,     that    one    of    such    persons    could 
maintain   suit  in   his   own   name  against  car- 
rier  either   in   assumpsit    upon   such   contract 
or  in  tort  for  damages  resulting  from  breach 
of   its    duty    to    him   under   such    contract,    or 
arising  out  of  relation  of  carrier  and  passen- 
ger after   he  has  been  accepted  as  a  passen- 
ger.    Jenkins  v.   Chesapeake   &  O.   R.   Co.,   61 
W.   Va.    597,    57    S.    E.    48.      Promise    made    by 
purchaser    of    property    to    seller    to    pay    as 
part  of  consideration  therefor,  specified  debt 
due    from    seller    to    third    person    is    promise 
made  for  sole  benefit  of  latter  and  one  upon 
which    he    may    maintain    an    action,    he    be- 
ing privy   in   fact  to   promise   and  considera- 
tion.    Fish  v.  First  Nat.  Bk.   [C.  C.  A.]   150  F. 
524.     Promise   of  defendant   to   pay   debt   due 
third    person    held    also    enforcible    by    latter 
on    theory    that    as    between    defendant    and 
original  debtor  former  became  principal  and 
latter     surety.       Id.       Creditor     suing     third 
person   who   has  agreed  with   original  debtor 
to    assume    debt    is    subject    to    all    equities 
growing  out  of  contract.     Id.     Fact  that  one 
of   owners   of   land,    not   a   party   to   contract, 
was  infant,  and  hence  incapable  of  contract- 
ing,   held   not    to   preclude    him   from   sharing 
benefit    of    agreement    between    certain    other 
owners    that    one    of    them    should    purchase 
land     at     judicial     sale     for     benefit     of     all 
owners.      Griflin   v.    Schlenk    [Ky.]    102    S.    W. 
837. 
J     Third    perKon    held    not    entitled    to   sue:    To 
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ad  ion  is,  however,  entirely  siibordinate  to  the  contract  as  made,  and  he  cannot  ac- 
quire a  better  standing  to  enforce  the  agreement  than  that  occupied  by  the  parties 
tiiem  selves.-® 

A  third  person  may  be  liable  in  tort  for  inducing  the  breach  of  a  contract  to 
which  he  is  not  a  party.-' 

Execution.-^ — AYhether  a  contract  was  signed  by  the  person  by  whom  it  pur- 
ports to  have  been  signed  is  a  question  of  f act.-^  .  A  signature  by  a  party's  duly  au- 
thorized agent  is  valid.^°  One  may  ratify  a  forged  signature.^^  Failure  of  one 
party  to  notify  the  other  that  he  has  signed  is  immaterial  Avhere  he  in  fact  does 
sign  and  both  parties  act  on  the  assumption  that  the  contract  has  been  executed.^- 

Deliverij  ^^  is  a  question  of  intention.^*  A  contract  delivered  conditionally 
does  not  become  binding  until  the  condition  has  been  performed.-'^ 

(§1)  B.  Offer  and  acceptance.^^ — Since  no  contract  is  complete  without  the 
mutual  assent  of  the  parties,  tlieir  minds  must  meet  as  to  all  of  its  essential  terms.^"^ 


entitle  third  person  to  recover  contract 
must  have  been  made  for  his  benefit,  and 
he  cannot  do  so  if  it  appears  from  terms 
used  that  it  was  solely  for  benefit  of 
parties  thereto.  Searles  v.  Flora,  225  111. 
167,  80  N.  E.  98.  Bond  to  secure  perform- 
ance of  contract  with  city  held  not  intended 
to  protect  inaterialmen.  Id.  Paving  con- 
tract between  city  and  paving  company,  cost 
to  be  paid  by  assessment  of  abutting  prop- 
erty, held  not  made  for  benefit  of  property 
owners  so  that  city  could  not  maintain  ac- 
tion on  contractor's  bond  in  case  of  breach 
as  trustee  for  their  benefit,  particularly 
where  bond  provided  that  certain  named 
persons  not  including  property  owners,  could 
sue  thereon  in  case  of  breach.  City  of  St. 
Louis  V.  Wright  Contracting  Co.,  202  Mo. 
451,  101  S.  W.  6.  Bond  given  to  secure  per- 
formance of  contract  to  erect  public  build- 
ing running  in  favor  of  trustees  and  all 
persons  becoming  entitled  to  liens  held  not 
to  inure  to  benflt  of  materialmen,  statute 
not  authorizing  filing  of  mechanic's  liens 
against  public  buildings.  Smith  v.  Bowman 
[Utah]  88  P.  687.  Provision  in  mortgage 
held  not,  under  circumstances,  to  give  me- 
chanic's lien  priority  over  lien  of  such  mort- 
gage. Old  Colony  Trust  Co.  v.  Standard  Beet 
Sugar  Co.,   150   F.   677. 

26.  Where  purchaser  of  goods  agreed  to 
pay  certain  debts  of  seller  as  part  of  pur- 
chase price,  but  sale  was  subsequently  an- 
nulled in  bankruptcy  proceedings  against 
.seller,  held  that  creditor  for  whose  benefit 
promise  was  made  could  not  enforce  it.  Da- 
vis V.  Dunn,  121  Mo.  App.  490,  97  S.  W.  226. 
'Where  purchaser  of  goods  agreed  to  pay 
certain  debts  of  seller,  including  that  owing 
to  plaintiff,  out  of  and  as  part  of  purchase 
price  of  said  goods,  to  be  ascertained  by  in- 
voice, and  it  appeared  that  he  had  paid  debts 
of  seller  to  more  than  value  of  goods,  held 
that  plaintiff  could  not  recover  from  pur- 
chaser  amount    of   his   claim.     Id. 

27.  See  Torts,  8  C.  L.  2125. 

28.  See   7   C.  L.   766. 

29.  Evidence  held  to  show  execution  of 
certain  notes  by  plaintiff.  Glenn  v  Zeno- 
vitch   [Ga.]   58  S.  E.  26. 

30.  See,  also.  Agency,  9  C.  L.  58.  Fact  that 
teacher    did    not    sign    contract    to    teach    in 
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person  held  not  to  render  it  invalid  where 
her  name  was  signed  thereto  by  third  per- 
son by  her  authority.  Turner  v.  Hampton. 
30  Ky.  L.  R.   179,  97  S.  W.  761. 

31.  Ratification  inust  be  made  witli  full 
knowledge  of  facts  in  order  to  be  binding. 
Bulger  V.  Gleason,  123  111.  App.  42.  Expres- 
sions of  willingness  to  pay  forged  notes  held 
not  to  authorize  inference  of  ratification  of 
signing  so  as  to  give  rise  to  liability  on 
notes.     Id. 

32.  Stannard  v.  Reid  Co.,  118  App.  Div. 
304,  103  X.  Y.  S.  521. 

33.  See  7  C.  L..  766.  The  necessity  of  de- 
livery generally  arises  in  connection  with 
deeds  or  promissory  notes  and  reference 
should  be  had  to  the  topics  dealing  witli 
those  subjects.  See  Deeds  of  Conveyance,  7 
C.  L.  1103;  Negotiable  Instruments,  8  C.  L.. 
1124. 

34.  Where  contract  had  been  in  posses- 
sion of  person  for  whose  benefit  it  was 
drawn  since  date  of  its  execution,  and  w^as 
produced  by  him  at  trial,  held  that,  in  ab- 
sence of  anything  tending  to  impeach  valid- 
ity or  good  faith  of  such  possession,  would 
be  presumed  that  it  was  executed  and  de- 
livered to  him  on  day  of  its  date.  Kauff- 
man  v.  Baillie  [Wash.]  89  P.  548.  Evidence 
held  to  show  delivery.  Hobe  Lumber  Co.  v_ 
McGrath   [Minn.]    112  N.  W.   1053. 

35.  See   §    IB,  post.  ■  *; 

36.  See  7  C.  L.  766. 

37.  Case  Threshing  Mach.  Co.  v.  Meyers 
[Neb.]  Ill  N.  W.  602;  San  Antonio  &  A.  P.  R. 
Co.  v.  Timon  [Tex.  Civ.  App.]  99  S.  W.  418. 
Evidence  held  sufficient  to  take  question 
whether  or  not  decedent  had  made  express 
contract  to  pay  plaintiffs  for  their  services 
to  jury.  Northrip's  Adm'r  v.  Williams,  39' 
Ky.  L.  R.  1279,  100  S.  W.  1192.  Evidence 
held  to  warrant  submission  of  question, 
whether  there  was  meeting  of  minds.  Fer- 
ris V.  Edmonston,  124  Mo.  App.  94,  100  S.  W. 
1119.  Neither  letter  nor  conversation  nor 
both  together  held  to  amount  to  contract  to- 
employ  plaintiff's  teams  for  any  fixed  period. 
Christie,  Lowe  &  Hey  worth  v.  Patton  [Ala.] 
42  So.  614.  Held  that  defense  that  certain 
wagons  were  to  be  niade  merchantable  be- 
fore they  were  to  be  charged  to  defendant, 
who  was  plaintiff's  agent,   should  have   been 
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submitted  to  jury.  Harrison  Wa^on  Co.  v. 
Brown,  145  Mich.  621,  13  Det.  Leg.  N.  614, 
lOS  N.  W.  1109.  In  absence  of  fraud,  con- 
tract cannot  be  reformed  to  express  inten- 
tion of  one  party,  but  to  warrant  reforma- 
tion mistake  must  be  mutual.  East  Jellico 
Coal  Co.  V.  Carter.  30  Ky.  L.  R.  174,  97  S.  W. 
768.  Where  it  did  not  appear  that  plaintiff 
was  required  to  furnisli  labor  to  assist  de- 
fendant in  performing-  contract  to  furnish 
machinery,  or  that  defendant  agreed  to  pay 
for  same,  or  that  it  was  furnished  at  his  re- 
■quest,  held  that  plaintiff  could  not  recover 
therefor.  Munson  v.  James  Smith  Woolen 
Mach.  Co..  lis  App.  Div.  39S,  103  N.  Y.  S.  502. 
Acceptance  and  ratification  by  defendant  of 
■order  for  shipment  of  engine  to  plaintiff  held 
not  to  constitute  it  a  contract  with  plaintiff 
where  order  was  signed  by  defendant's 
agent  and  not  by  plaintiff.  Huber  Mfg. 
Co.  V.  Wagner,  167  Ind.  98,  78  N.  E.  329. 
Where  there  was  complete  misunderstand- 
ing as  to  price  of  goods,  one  party  under- 
standing it  to  be  one  sum  and  other  party 
another,  held  that  contract  was  not  com- 
plete, and  law  could  not  imply  promise 
to  pay  reasonable  value.  Esty  Organ  Co. 
V.  Lehman  [Wis.]  Ill  N.  W.  1097.  W^here 
correspondence  showed  that  parties  were 
mutually  mistaken  as  to  what  was  being 
sold,  and  that  plaintiff  proposed  to  sell 
one  thing  and  defendant  to  buy  different 
one,  held  that  there  was  no  contract. 
Charles  Holmes  Mach.  Co.  v.  Chalkley,  143  N. 
C.   ISl,   55   S.   E.    524. 

Evidence  held  to  sliOTV  contract:  Between 
plaintiff  and  defendant  whereby  former  was 
to  weigh,  tag,  and  deliver  cotton.  Sadler- 
Lusk  Trading  Co.  v.  Logan  [Ark.]  104  S.  W. 
205.  By  defendant  to  repay  such  portion  of 
advances  made  to  him  for  purpose  of  con- 
ducting mission  as  were  not  repaid  from 
collections  taken  at  said  mission.  Craig  v. 
Dowie  [Cal.  App.]  87  P.  250.  To  do  certain 
advertising  for  defendants  in  certain  publi- 
cations at  specified  rates.  Newell  v. 
National  Advertising  Co.  [Colo.]  89  P. -792. 
That  deed  was  to  be  regarded  as  mortgage. 
Linkemann  v.  Knepper,  226  111.  473,  SO  N.  E. 
1009.  To  compensate  son  and  his  wife  for 
services  rendered  father.  Finch  v.  Green, 
225  111.  304,  80  N.  E.  318.  Whereby  plaintiff 
was  to  have  certain  land  at  owner's  death 
in  consideration  of  supporting  him  for  life. 
Powers  v.  Crandall  [Iowa]  111  N.  W.  1010. 
By  decedent  to  pay  her  daughter  for  services. 
Griffith  v.  Robertson,  73  Kan.  666,  85  P.  748. 
For  sale  of  berries.  Voight  v.  Edwards 
[Kan.]  90  P.  1134.  Direct  and  unequivocal 
promise  by  devisee  to  pay  claim  against 
estate  of  her  testator.  Withers'  Adm'r  v. 
Withers'  Heirs,  30  Ky.  L.  R.  1099,  100  S.  W. 
253.  By  decedent  to  pay  plaintiff  for  serv- 
ices. Weimer's  Adm'r  v.  Smith,  30  Ky.  L.  R. 
1311,  101  S.  W.  327.  To  pay  for  domestic 
services,  and  that  they  were  rendered  with 
the  expectation  that  they  would  be  paid 
for.  Eirley  v.  Eirley,  102  Md.  452,  62  A.  962. 
By  decedent  to  pay  married  daughter  for 
services  as  housekeeper.  In  re  Milligan's 
Estate,  112  App.  Div.  373,  98  N.  Y.  S.  480. 
By  decedent  to  pay  plaintiff  certain  sum 
in  addition  to  her  wages  if  she  would 
remain  with  and  care  for  him  until  his 
death.  Hummel  v.  Hurd,  112  App.  Div. 
547,  98  N.  Y.  S.  801.  Loan  of  money  to 
defendant  company  to' be  repaid  when  it  was 
financially  able  to  do  so.  Porter  v.  Magnetic 
.Separator  Co.,   115  App.  Div.  333,  100  N.  Y.  S. 


888.  To  pay  plaintiff  for  services  after  cer- 
tain date,  but  not  for  those  previously  ren- 
dered. Brunner  v.  Mosner,  116  App.  Div.  298, 
101  N.  Y.  S.  538.  To  pay  subcontractor's 
claim  if  he  would  refrain  from  filing  lien. 
Harness  v.  McKee-Brown  Lumber  Co.,  17 
Okl.  624,  89  P.  1020.  By  railroad  company 
to  construct  crossing  for  plaintiff  as  part  of 
consideration  for  deed  of  riglit  of  way.  Per- 
kiomen  R.  Co.  v.  Bromer,  217  Pa.  263,  66  A. 
359.  For.  services.  Meiklelaam  v.  Clarke  [R. 
I.]  67  A.  450.  By  predecessor  of  defendant 
railroad  campany  to  maintain  certain  liigh- 
way  bridge,  and  tliat  defendant  recognized 
and  adopted  same.  Wertz  v.  Soutiiern  R.  Co. 
[S.  C]  57  S.  E.  194.  To  divide  profits  re- 
sulting from  purchase  and  sale  of  coal  lands. 
Williams  v.  Kendrick,  105  Va.  791,  54  S.  E. 
865.  That  plaintiff  was  to  have  interest  in 
certain  franchise.  Russell  v.  Deutschman 
[Tex.  Civ.  App.]  100  S.  W.  1164.  Contract  of 
employment.  San  Antonio  Light  &  Pub.  Co. 
V.  Moore  [Tex.  Civ.  App.]  101  S.  W.  807. 
Evidence  held  to  support  finding  tliat  certain 
provision  was  contained  in  oral  subcontract. 
Carlile  v.  Corrigan  [Ark.]  103  S.  W.  620. 
Evidence  held  to  sustain  finding  that  rrfoney 
was  given  by  plaintiff'  to  defendant  for  cer- 
tain purpose  and  used  for  tliat  purpose  and 
was  not  a  loan.  Johnson  v.  Beinis,  3  Cal. 
App.  82,  84  P.  441.  Evidence  held  to  sustain 
finding  that  work  was  done  for  defendants 
individually,  authorizing  judgment  against 
them  in  that  capacity, •  regardless  of  whether 
evidence  was  sufficient  to  prove  partnership 
between  them.  Connolly  v.  Lost  Horse  Min. 
&  Mill.  Co.,  3  Cal.  App.  79,  84  P.  445.  Cor- 
respondence held  sufficient  to  establisli  con- 
tract, particularly  when  taken  with  fact  that 
plaintiff  treated  letters  as  contract  and  at- 
tempted to  carry  it  out.  Bailey  Co.  v.  West 
Lumber  Co.,  1  Ga.  App.  398,  58  S.  E.  120. 
Evidence  held  to  authorize  finding  that  con- 
tract was  entered  into  whereby  defendant 
was  to  do  substructural  work  on  any  bridges 
for  building  of  which  plaintiff  obtained  con- 
tracts from  government.  Virginia  Bridge 
&  Iron  Co.  v.  Crafts  [Ga.  App.]  58  S.  E.  322. 
Evidence  held  to  show  that  plaintiff  intended 
to  pay  for  board  furnished  iier  by  her  sister, 
and  that  both  parties  contemplated  that 
same  was  to  be  credited  on  note  sued  on. 
Deatley  v.  Tolle,  29  Ky.  L.  R.  1111.  96  S.  W. 
920.  Evidence  held  to  show  that  value  of 
board  was  sufficient  to  pay  note  sued  on, 
after  deducting  admitted  credit.  Id.  Evi- 
dence held  to  sustain  finding  that  money  was 
paid  defendant  by  plaintiff  as  a  depositary 
to  be  held  by  him  until  plaintiff  had  paid 
.sum  agreed  upon  for  interest  in  defendant's 
business,  and  that  plaintiff  never  actually 
liecame  a  full  partner.  Dusopole  v.  Manos 
[Mass.]  80  N.  E.  481.  Agreement  to  compen- 
sate one  for  domestic  services  may  be  in- 
ferred from  circumstances.  McMorrow  v. 
Dowell.  116  Mo.  App.  289,  90  S.  W.  728.  Evi- 
dence held  to  sustain  finding  that  terms  of 
contract  whereby  defendant  agreed  to  an- 
swer to  plaintiff  for  account  of  third  person 
were  as  claimed  by  plaintiff.  Wegmann  v. 
Rothwell,  121  Mo.  App.  413,  99  S.  W.  59. 
Evidence  in  action  for  services  in  removing 
snow,  evidenced  by  pay  tickets  issued  to 
plaintiff's  assignor  or  his  servants,  held  to 
justify  judgment  for  plaintiff.  Herschkovitz 
v.  Bradley,  98  N.  Y.  S.  756.  Evidence  held  to 
show  that  printing  was  done  under  agree- 
ment that  terms  of  former  contract  between 
parties   were   to   determine   right   to   compen- 
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sation  and  time  of  payment.  Quayle  v. 
Biandow  Printing-  Co.,  116  App.  Div.  9,  101 
N.  Y.  S.  323.  Evidence  held  to  support  flnd- 
ing-  tliat  defendant  ordered  materials  fur- 
nislied  and  services  rendered  by  undertakers 
in  burial  of  his  son.  Ruggiero  v.  Tufani, 
104  N.  Y.  S.  691.  Complaint  alleging  in  ef- 
fect that  plaintiff  had  borrowed  $4,000  on 
mortgage,  $2,000  of  which  lender  retained 
under  agreement  that  he  would  pay  it  to 
plaintiff  on  demand,  and  demand  and  refusal 
of  lender's  administrator  to  pay,  held  to 
state  cause  of  action.  Guillaume  v.  Flan- 
nery  [S.  D.]  108  N.  W.  255.  Evidence  held 
to  sustain  finding-  that  contract  required 
plaintiff  to  furnisla  plans  for  structure  to 
cost  not  to  exceed  certain  sum.  Graham 
V.  Bell-Irving  [Wash.]  91  P.  8.  Evidence 
held  to  support  finding  as  to  terms  of  con- 
tract for  division  of  estate  of  decedent. 
Grochowski  v.  Grochbwski  [Neb.]  109  N.  W. 
742,  112  N.  W.  335.  Evidence  held  sufficient 
to  prove  that  contract  pleaded  by  plaintiff 
was  made  between  him  and  defendant.  Bell 
v.  Keays  [Tex.  Civ.  App.]  100  S.  W.  813. 
Conversation  between  shipper  and  carrier's 
agent  held  to  constitute  oral  contract  to 
furnish  cars  at  certain  date.  San  Antonio 
&  A.  P.  R.  Co.  v.  Timon  [Tex.  Civ.  App.]  99 
S.  W.  418. 

E^vidence  held  insufficient  to  shoTV  con- 
tract; Oral  agreement  modifying  or  abandon- 
ing prior  written  contract.  Smith  v.  Miller, 
79  Conn.  624,  66  A.  172.  Contract  of  sale 
bet'V.'een  plaintiff  and  defendant  superseding 
one  between  plaintiffs  predecessor  and  de- 
fendant. Durant  Lumber  Co.  v.  Sinclair 
Lumber  Co.  [Ga.  App.]  58  S.  E.  485.  Re- 
■  lieving  defendant  from  liability  on  note  if 
certain  negro  did  not  work  for  him  for  full 
period  of  ten  months.  Dorsey  v.  Redwine,  1 
Ga.  App.  626,  57  S.  E.  1073.  By  defendant  to 
pay  plaintiff's  claim  against  tliird  person. 
Bunnell  v.  Rosenberg,  126  111.  App.  196.  Be- 
tween agent  of  threshing  machine  company 
and  plaintiff  to  thresli  latter's  grain,  but  tliat 
his  act  in  sending  expert  to  set  up  and  ope- 
rate machine  was  in  pursuance  of  contract 
between  company  and  purchaser  of  machine 
with  which  work  was  done.  Case  Threshing 
Mach.  Co.  V.  Sanford,  30  Ky.  L.  R.  188,  97  S. 
W.  805.  Sale.  Ayres  v.  Hinkle,  145  Mich. 
283,  108  N.  W.  702.  Express  or  implied  con- 
tract to  pay  plaintiff  for  services  or  to  maice 
any  disposition  of  property  in  iier  favor  by 
will  or  otherwise,  notwithstanding-  declara- 
tions to  third  persons  showing  intention  to 
will  property  to  her.  McClure  v.  Lenz  [Ind. 
App.]  80  N.  E.  988.  By  decedent  to  pay 
daughter,  living  in  same  family,  for  his 
board.  Conway  v.  Cooney,  111  App.  Div. 
864,  98  N.  Y.  S.  171.  By  decedent  to  pay 
adult  son  for  services.  In  re  Milligan's 
Estate,  112  App.  Div.  373,  98  N.  Y.  S.  480. 
By  plaintiff  to  pay  amount  still  due  manu- 
facturers of  machine  sold  to  defendant, 
and  to  deliver  same  to  defendant  free  from 
incumbrances.  Porter  v.  Magnetic  Separator 
Co.,  115  App.  Div.  333,  100  N.  Y.  S.  888. 
Guaranty  by  defendant  to  make  good  any 
loss  resulting  from  sale  of  certain  bonds  and 
reinvestment  of  proceeds.  Linden  v.  Tliier- 
iot,  116  App.  Div.  295,  101  N.  Y.  S.  568.  By 
defendant    to    pay    taxes    on    plaintiff's    land. 


Freifeld  v.  Groh's  Sons,  116  App.  Div.  409, 
101  N.  Y.  S.  863.  Fact  that  defendant  corpo- 
ration's president  had  previously  misused 
corporate  funds  for  payment  of  such  taxes 
held  no  evidence  of  valid  agreement  by  de- 
fendant to  continue  such  payment.  Id. 
Contract  whereby  plaintiff  was  to  write  up 
defendant's  mercantile  books  for  indefinite 
period  for  monthly  fee,  but  to  show  that 
contract  was  that  plaintiff  was  to  open  set 
of  books  and  give  defendant  three  trial 
balancies  for  lump  sum.  Nugent  v.  O'Connor, 
103  N.  Y.  S.  7*22.  to  support  burden  resting 
on  plaintiff  to  prove  loan.  Dormos  v.  Vas- 
silas,  103  N.  Y.  S.  813.  Verbal  contract  for 
through  shipment  of  cattle.  Houston,  etc., 
R.  Co.  v.  Smith  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  107,  97  S.  W.  836.  By  plaintiff  to  trans- 
fer his  interest  in  franchise  to  defendant. 
Russell  V.  Deutschman  [Tex.  Civ.  App.]  100 
S.  ^^'.  1164.  Evidence  on  question  as  to 
whether  money  was  loaned  to  bank  or  its 
president  personally  held  not  to  preponder- 
ate so  strongly  against  verdict  as  to  require 
reversal.  Scow  v.  Farmers'  &  Merchants' 
Sav.  Bk.  [Iowa]  111  N.  "SV.  32.  Evidence  held 
insufficient  to  show  that  writings  expressed 
contract  between  parties.  Hallowell  v.  Mc- 
Laughlin Bros  [Iowa]  111  N.  W.  42S.  Evi- 
dence held  to  sustain  finding  that  services 
were  not  to  be  rendered  gratuitously,  and 
that  there  was  no  agreement  that  they 
should  be  paid  for  by  testamentary  provision. 
Chandler  v.  Baker,  191  Mass.  579,  78  N.  E. 
387.  Evidence  held  insufficient  to  sustain 
finding  that  contract  sued  on  was  made  with 
defendants.  Barr  v.  Schefer,  118  App.  Div. 
834,  103  N.  Y.  S.  733.  Decision  that  money 
sent  defendant  by  plaintiff  was  loan,  and  not 
payment  on  account  of  commission  earned  by 
defendant  by  sale  of  land,  held  contrary  to 
weight  of  evidence.  Jacoves  v.  Darwin.  103 
N.  Y.  S.  934.  Evidence  held  insufficient  to 
show  that  defendant  ordered  certain  extra 
work.  New  York  Metal  Ceiling  Co.  v.  Min- 
sky,  104  N.  Y.  S.  759.  In  absence  of  showing 
that  plaintiff  was  responsible  for  acts  of 
defendant  in  making  changes  in  heating 
plant,  whereby  plastering  in  building  which 
plaintiff  was  constructing  for  city  was  dam- 
aged, or  of  any  obligation  or  promise  on  part 
of  defendant  to  pay  for  repairs,  held  that 
plaintiff  was  not  entitled  to  recover  from 
defendant  cost  of  repairs.  Sullivan  v.  Tolin, 
97  N.  Y.  S.  964.  Evidence  held  to  show  that 
there  -was  no  agreement  for  sale  of  good 
will  of  business,  and  that  it  was  not  under- 
stood or  agreed  that  giving  of  bond  not  to 
engage  in  similar  business  was  condition 
precedent  to  giving  of  notes  by  defendant 
for  purchase  price  of  certain  personalty. 
Kelly  V.  Pierce  [N.  D.]  112  N.  W.  995.  Evi- 
dence held  insufficient  to  sliow  that  bond  and 
mortgage  were  executed  and  delivered  for 
money  borrowed  as  claimed.  Harrison's  Es- 
tate, 31  Pa.  Super.  Ct.  485.  Held  neither 
sucli  consent  nor  performance  on  plaintiffs 
part  as  entitled  him  to  specific  performance 
of  contract  whereby,  in  consideration  of 
services,  certain  land  was  to  go  to  him  at 
other  party's  death.  Nelson  v.  Lybeck  [S. 
D.]    Ill   N.   W.   546. 

38.     Order   to    defendant   to   ship   engine   to 
plaintiff    held    not    a    contract,    but    mere    re- 
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at  any  time  before  acceptance.^^     An  absolute  and  unconditional  *^  acceptance  " 
of  a  distinct*-  and  definite*^  offer"  within  the  time,  if  any,  therein  specified  for 


quest  which  according  to  its  terms  could 
not  become  contract  until  accepted  by  de- 
fendant at  its  home  office.  Huber  Mfg.  Co. 
V.  Wagner,  167  Ind.  98,  78  N.  E.  329.  Evi- 
dence in  action  on  contract  in  which  ac- 
ceptance of  offer  and  performance  was 
denied  held  insufficient  to  support  burden 
of  proof  resting  on  plaintiff.  Lennon  v. 
Charig,  102  N.  Y.  S.   465. 

39.  Offer  deemed  to  continue  in  force  until 
it  is  answered  unless  previously  withdrawn. 
McCleskey  v.  Howell  Cotton  Co.,  147  Ala. 
573,  42  So.  67.  Withdrawal  before  accept- 
ance held  matter  of  defense,  so  that  it  was 
not  necessary  for  complainant  to  show  that 
it    was    pending    at    time    of    acceptance.     Id. 

40.  Acceptance  must  conform  exactly  to 
offer,  and  if  it  contains  new  conditions  there 
is  no  contract.  Scott  v.  Fowler  [111.]  81  N. 
E.  34.  ^^'ords  "ship  promptly"  in  telegram 
of  acceptance  held  not  to  add  new  term  to 
offer.  McCleskey  v.  Howell  Cotton  Co..  147 
Ala.  573,  42  So.  67.  Where  plaintiff  offered 
to  sell  ties  to  be  delivered  "this  year  and  the 
next,"  and  defendant  in  reply  agreed  to  take 
all  ties  delivered  at  certain  place  within 
next  twelve  months,  to  which  plaintiff  as- 
sented by  his  conduct,  held  that  there  was 
completed  contract.  Louisville  &  N.  R.  Co. 
V.  Coyle,  30  Ky.  L.  R.  567,  99  S.  ^V.  237, 
30  Ky.  L.  R.  201,  97  S.  'W.  772.  Letter  of  ac- 
ceptance held  not  departure  from  terms  of 
offer.  Metropolitan  Coal  Co.  v.  Boutell 
Transportation  &  Towing  Co.  [Mass.]  81  N. 
E.  645.  Letter  held  unqualified  acceptance  of 
proposed  modifications  of  original  contract. 
Empire  Rubber  Mfg.  Co.  v.  Morris,  73  N.  J. 
Law,  602.  65  A.  450.  Letter  accepting  offer 
of  employment  lield  not  to  reserve  question 
of  ownership  of  improvements  made  by  em- 
ploye for  future  consideration.  Portland  Iron 
Works  V.  Willett  [Or.]  S9  P.  421.  Offer  to 
accept  in  terms  varying  from  those  proposed 
amounts  to  a  rejection  of  the  offer  and  tl:ie 
substitution  of  a  counter  proposition  which 
cannot  become  a  contract  until  assented  to 
by  first  proposer.  Plaintiff's  answer  to  de- 
fendant's letter  held  not  unconditional  ac- 
ceptance, and  hence  not  to  constitute  con- 
tract of  sale.  Sharp  v.  West,  150  F.  458. 
Resolution  of  town  board  directing  secre- 
tary to  notify  bidder  that  his  bid  was  ac- 
cepted on  condition  that  issue  of  bonds  was 
autliorized  held  not  to  make  binding  con- 
tract, and  hence  bidder  was  entitled  to  witli- 
draw  bid  before  steps  were  taken  to  notify 
him  without  sacrificing  his  deposit,  particu- 
larly where  he  submitted  two  bids  and  no- 
tice did  not  S'tate  which  was  accepted. 
Northeastern  Const.  Co.  v.  North  Hempstead, 
105  N.  Y.  S.  581.  Acceptance  not  in  terms 
of  offer  held  not  to  make  binding  contract, 
Cherokee  Tanning  Extract  Co.  v.  Western 
Union  Tel.  Co.,  143  N.  C.  376,  55  S.  E.  777. 
Letters  lield  not  to  constitute  contract. 
Smith  V.  Perry,  32  Pa.  Super.  Ct.  421.  Letters 
and  telegrams  held  not  to  show  contract  of 
sale.  Scaife  &  Sons  Co.  v.  Standard  Ice  Co. 
[Wash.]   89  P.  882. 

41.  Offer  when  accepted  becomes  binding 
contract.  Bailey  v.  Leishman  [Utah]  89  P. 
78.  Offer  need  not  be  supported  by  consider- 
ation    in     order    to    make     binding    contract 


when  it  is  accepted,  question  of  considera- 
tion being  important  only  in  deteimining 
maker's  right  to  revoke  offer.  Ellis's  Adm'r 
v.  Durkee,  79  Vt.  341,  65  A.  94.  Proposal  to 
purcliase  stock  held  to  have  become  valid 
and  enforcible  contract  by  its  acceptance. 
Hollis  V.  Libby,  101  Me.  302,  64  A.  621.  Ac- 
ceptance held  sufficiently  proven.  Sawyer  v. 
Walker,  204  Mo.  133,  102  S.  W.  544.  Con- 
tract to  make  loan  held  complete  and  bind- 
ing. Holt  V.  United  Security  Life  Ins.  & 
Trust  Co.  [N.  J.  Law]  67  A.  118.  Where 
defendant  signed  written  acceptance  of 
written  proposal,  held  that  he  was  bound 
thereby,  and  that  if  acceptance,  prepared  by 
plaintiff's  agent,  omitted  any  portion  of 
agreement  between  parties  he  sliould  have 
refused  to  sign  until  it  was  inserted.  Hap- 
pel  V.  Rosenthal,  103  N.  Y.  S.  715.  Correspond- 
ence held  to  show  contract  for  services. 
Portland  Iron  Works  v.  Willett  [Or.]  89  P. 
421.  Contract  held  completed  by  telegrams 
of  acceptance  and  confirmation,  so  that  .sub- 
sequent letter  could  not  be  considered  in  de- 
termining terms  of  contract,  there  being 
notliing  in  telegram  of  confirmation  indicat- 
ing tliat  letter  explaining  terms  of  contract 
would  follow.  Greenwood  Grocery  Co.  v. 
Canadian  County  Mill  El.  Co.  [S.  C]  57  S.  E. 
867.  Plaintiff's  agent  held,  on  averments  of 
complaint,  defendants'  agent  to  communicate 
their  offer  and  to  receive  plaintiff's  accept- 
ance thereof,  witliout  defendants  actually 
receiving  notice  of  it.  McCleslvey  v.  How- 
ell Cotton  Co.,  147  Ala.  573,  42  So.  67.  Letter 
containing  proposition  being  merely  a  le- 
duction  to  writing  of  previous  oral  agreement 
under  whicli  plaintiff  liad  been  acting,  held 
that  it  was  not  necessary  that  he  sliould 
make  written  acceptance  of  said  proposition. 
Sawyer  v.  Walker,  204  Mo.  133.  102  S.  W.  544. 
If  proposal  includes  any  qualifying  condi- 
tions, its  acceptance  is  an  assent  to  such 
conditions  and  gives  proposer  right  to  under- 
stand that  acceptance  was  in  all  things  ac- 
cording to  terms  of  offer.  Bailey  Co.  v. 
West  Lumber  Co.,  1  Ga.  App.  398,  58  S.  E. 
120.  When  one  attempts  to  accept  in  writ- 
ing a  written  offer,  there  is  no  mutual  agree- 
ment that  certain  specific  written  words 
shall  stand  as  statement  of  trade  ultimately 
struck  between  tliem,  but  only  question  is 
did  person  to  wliom  offer  was  made  accept 
it.  Metropolitan  Coal  Co.  v.  Boutell  Trans- 
portation &  Towing  Co.  [Mass.]  81  N.  E.  645. 
Tlierc  being  nothing  inconsistent  in  accept- 
ing written  offer  botli  orally  and  in  writing, 
held  that,  in  sucli  case,  where  writing  because 
of  unguarded  expression  tlierein  was  not, 
though  intended  to  be,  an  acceptance,  oral 
acceptance  not  open  to  tliat  objection  was 
good.     Id. 

42.  Offer  must  be  distinct  as  such  and  not 
merely  an  invitation  to  enter  into  negoti- 
ations upon  a  certain  basis.  Cheiokoe 
Tanning  Extract  Co.  v.  Western  Union  Tel. 
Co.,    143    N.    C.    376,    55    S.    E.    777. 

43.  Offer  held  to  contemplate  immediate 
sale  on  acceptance,  though  possession  was 
not  to  be  delivered  until  later,  and  not  to 
be  so  conditional  that  its  acceptance  wouM 
not  make  valid  contract  from  loss  of  which 
damages   would    flow.      Purdom   Naval    Stores 
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acceptance  *'"  or  pei' form  .nice ""'  constitutes  a  binding  contract.  Acceptance  may  be 
implied  from  the  acts  and  conduct  of  the  party  to  wliom  the  offer  is  made.*'  An 
acceptance  by  telegraph  takes  effect  from  the  time  of  the  delivery  of  the  telegram  to 
the  telegraph  company  for  transmission  to  the  person  making  the  offer.**  In  the 
absence  of  any  suggestion  as  to  the  manner  of  acceptance,  one  transmitting  an  offer 
by  mail  is  not  bound  by  an  acceptance  sent  in  any  other  way  until  it  is  received  or 
he  has  notice  thereof.*" 

A  contract  to  take  effect  upon  condition  does  not  become  binding  until  the  con- 
dition happens  or  is  performed.^"     Wliere  the  parties  make  the  reduction  of  the 


Co.  V.  Western  Union  Tel.  Co.,  153  F.  327. 
Offer  must  specify  quantity  to  be  furnished, 
as  a  mere  acceptance  of  an  indefinite  offer 
will  not  create  binding-  contract.  Cherokee 
Tanning-  Extract  Co.  v.  Western  Union  Tel. 
Co.,  143  N.  C.  376,  55  S.  E.  777.  Must  be  one 
■whicli  is  intended  of  itself  to  create  legal 
relations  on  acceptance,  and  not  merely  offer 
to  open  negotiations  which  will  ultimately 
result  in  contract.  Id.  Letter  held  mere  in- 
quiry.    Id. 

44.  Memorandum  of  sale  held  to  consti- 
tute offer  merely,  which  could  be  orally  ac- 
cepted. Bailey  v.  Leishman  [Utah]  89  P. 
78. 

45.  Offer  requiring  acceptance  "at  once" 
means  witliin  reasonable  time  under  circum- 
stances, what  is  reasonable  time  being  ques- 
tion of  fact.  Lucas  v.  Western  Union  Tel. 
Co.,  131  Iowa,  669,  109  N.  W.  191.  Letter  held 
continuing  offer  to  purchase  stock  good  for 
six  niontlis,  unless  previously  withdrawn, 
and    for    reasonable    time    thereafter.     Ellis's 

-Adm'r  v.  Durkee,  79  Vt.  341,  65  A.  94.  What 
was  reasonable  time  held  question  of  fact. 
Id. 

46.  In  order  that  proposition  may  be 
binding  on  party  making  it,  opposite  party 
must  accept  it  before  time  fixed  for  perform- 
ance of  contract.  Traylor,  Spencer  &  Co.  v. 
Brimbery  [Ga.  App.]  58  S.  E.  371.  Offer  to 
pay  fifty  per  cent  of  claims  against  third 
person  in  full  settlement  thereof  held  not 
binding  on  party  making  it  as  to  creditor 
■who  did  not  accept  offer  until  after  date 
therein  fixed  for  payment,  tliere  not  being- 
an    acceptance    within    reasonable    time.     Id. 

47.  In  action  to  recover  commissions  al- 
leged to  be  due  plaintiff  as  selling  agent  of 
df.'fendant's  plantation,  held  that  sending-  of 
power  of  attorney  by  defendant  to  plaintiff 
was  acceptance  of  plaintiff's  offer  to  take 
agency  and  not  mere  offer  requiring-  accept- 
ance by  plaintiff.  Luckett  Land  &  Emigra- 
tion Co.  V.  Brown,  118  La.  943,  43  So.  628. 
Even  if  acceptance  was  necessarj^,  held  that 
it  was  accepted  by  letter  and  by  action 
nature  of  contract  showed  it  was  intention 
without  any  consideration,  held  invalid, 
of  defendant  to  allow.  Id.  Notice  of  with- 
drawal of  land  from  market  held  recognition 
of  pre-existing-  agency  of  plaintiff.  Id. 
Understanding-  on  part  of  both  parties  that 
binding-  contract  has  been  made  and  steps 
taken  by  them  thereunder  with  view  to  per- 
formance, are  to  be  considered  material  evi- 
dence of  great  weight  on  question  whether 
is  in  fact  a  completed  contract.  Stannard 
V.  Robert  H.  Reid  Co.,  118  App.  Div.  304,  103 
N.  Y.  S.  521.  Defendant  signed  and  delivered 
pi-inted  application  for  surety  bonds  to 
plaintiff,  and  plaintiff  executed  and  delivered 
bonds   to   defendant,   who   accepted   them   and 


received  benefits  arising  therfrom.  Held 
that  execution  of  bonds  constituted  accept- 
ance of  application  by  plaintiff,  and  applica- 
tion thereby  became  completed  contract, 
though  it  recited  that  defendant  signed  in 
consideration  of  mutual  covenants  of  plaint- 
iff, and  plaintiff  did  not  sign  it.  Aetna  In- 
demnity Co.  v.  Ryan,  53  Misc.  614,  103  N.  Y. 
S.  756.  Acts  of  plaintiff  in  compliance  with 
terms  of  offer  held  to  show  acceptance  there- 
of in  accordance  with  terms  of  offer,  there 
being  no  evidence  showing  contrary  purpose 
or  understanding.  Ott  v.  Boring  [Wis.]  110 
N.  W.  824.  Receipt  and  retention  of  written 
contracts  held  not  to  alone  imply  assent 
to  terms  thereof,  but  actual  contract  could 
be  shown.  Hallowell  v.  McLaughlin  Bros. 
[Iowa]  111  N.  W.  428.  Both  parties  are 
bound  by  a  written  contract  executed  and 
delivered  by  one  of  them  only,  but  accepted, 
retained,  and  acted  upon  by  the  other.  Reed 
V.  Coughran  [S.  D.]  Ill  N.  W.  559.  Party 
accepting  papers  as  contract  held  bouQd  by 
their  terms  and  conditions  as  completely  as 
though  he  had  in  form  signed  them.  Bauer 
V.  Jerolman,  124  111.  App.  151.  Extension 
agreement  signed  by  maker  of  note  and 
accepted  and  acted  upon  by  holder  held  valid 
though  not  signed  by  latter.  Abraham  Lin- 
coln B.  &  H.  Ass'n  v.  Zuelk,  124  111.  App.  109. 

48.  Telegram  to  defendant's  agent  de- 
livered to  telegraph  company  before  plaint- 
iff was  notified  of  withdrawal  of  oft"er,  held 
sufficient  manifestation  of  acceptance.  Mc- 
Cleskey  v.  Howell  Cotton  Co.,  147  Ala.  573, 
42   So.  '67. 

49.  Acceptance  by  telegraph.  Lucas  v. 
Western  Union  Tel.  Co.,  131  Iowa,  669,  109 
N.    W.    191. 

50.  May  show  bj'  parol. that  it  was  not  to 
take  effect  until  certain  conditions  precedent 
had  been  fulfilled.  Barr  Cash  &  Package 
Carrier  Co.  v.  Brooks-Ozan  Mercantile  Co. 
[Ark.]  101  S.  W.  408.  Evidence  held  to  show 
that  only  promise  made  by  owner  to  laborers 
employed  by  contractor  was  that  he  would 
see  them  paid  if  contractor,  who  was  tem- 
porarily absent,  did  not  return,  and  that  con- 
tractor did  return,  so  that  he  was  not  liable 
on  said  promise.  Mulliken  v.  Harrison  [Fla.] 
44  So.  426.  Instruction  based  on  theory  of 
liability  under  contract  with  laborers  held 
error.  Id.  Where  order  provided  that  sale 
by  agent  should  be  subject  to  acceptance 
by  principal,  held  that  it  was  not  binding 
on  latter  where  he  rejected  it  as  soon  as 
received  by  him.  Suffolk  Peanut  Co.  v.  Lu- 
den,  32  Pa.  Super.  Ct.  603.  Letter  contain- 
ing all  terms  of  proposed  employment,  and 
acceptance  of  proposal  therein  by  plaintiff 
by  going  to  work,  held  to  constitute  con- 
tract, fact  that  letter  referred  to  authority 
of    writer    to    act    for   company    being   imma- 
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contract  to  writing  and  its  signature  by  them  a  condition  precedent  to  its  comple- 
tion, it  will  not  be  a  binding  contract  until  reduced  to  writing  and  signed/'^  but 
where  they  orally  assent  to  all  its  terms  a  mere  reference  to  a  future  contract  in 
writing  will  not  negative  the  existence  of  a  present  completed  one.^- 

An  option  ^'^  is  a  mere  continuing  offer  not  binding  until  accepted  ^*  within  the 
time,  if  any.  therein  specified/^  and  which  may  be  withdrawn  at  any  time  before  ac- 
ceptance, unless  it  is  based  on  a  valuable  consideration.^®  An  election  to  exercise 
it  converts  it  into  an  executory  contract.^' 

(§1)  C.  Reality  of  conscnt/^^ — Since  the  mutual  assent  of  the  parties  is 
necessarv,^^  there  is  no  valid  contract  where  either  party  is  induced  to  enter  into  it 
tlirouo-h  duress ""  mistake,*'^  misrepresentation,  fraud,  o  •  undue  influence,*'-  or  where 
either  party  is  mentally  incapacitated.*'^  So,  too,  neither  party  is  bound  by  a  con- 
tract made  in  jest.®* 

§  2.  Consideration.*^^ — A  legal  consideration  is  essential  to  the  validity  of 
everv  contract."*' 


terial.  Kennedy  v.  Supreme  Lodge  Knights 
of  Pythia.s,  124  IH.  App.  55.  Contract  held 
one  between  plaintiff  and  one  of  the  defend- 
ants only,  which  did  not  contemplate  that 
it  should  not  become  complete  until  signed 
by  certain  other  persons.  Security  Trust  & 
Life  Ins.  Co.  v.  Ellsworth,  129  Wis.  349,  109 
N.  W".  125. 

51.  Jenkins  &  Reynolds  Co.  v.  Alpena 
Portland  Cement  Co.  [C.  C.  A.]  147  F.  641; 
McCrimmon  v.  Brundage  [Fla.]  43  So.  431. 
Held  that  correspondence  did  not  of  itself 
constitute  contract,  but  that  it  was  intention 
that^neither  party  should  be  bound  until 
formal  written  contract  was  executed  and 
money  paid.  Scott  v.  Fowler  [111.]  81  N.  E. 
34. 

."jZ.  Though  parties  to  verbal  agreement 
contemplate  that  it  is  to  be  reduced  to  writ- 
ing and  signed,  yet,  if  understanding  is  that 
this  is  to  be  done  simply  as  a  memorial  of 
the  agreement,  it  is  binding  though  it  is 
never  put  in  writing.  Jenkins  &  Reynolds 
Co.  V.  Alpena  Portland  Cement  Co.  [C.  C.  A.] 
147  F.  641.  Intention  to  reduce  agreement  to 
writing  held  not  to  prevent  it  from  being  in 
force  from  date  when  it  was  made.  Hudson 
v.  Rodgers,  121  Mo.  App.  168.  98  S.  W.  778. 
Evidence  held  to  sustain  finding  that  parties 
understood  that  letters  constituted  valid, 
binding  contract,  and  so  intended.  Peirce  v. 
Cornell.   117   App.   Div.   66,   102   N.   Y.   S.   102. 

.13.     See  7  C.   L.   7  70. 

54.  Options  in  lease  held  not  binding  on 
lessee  until  accepted  by  it.  Overall  v.  Madl- 
sonville  [Ky.]  102  S.  W.  278.  Contract  to 
transfer  interest  in  patent  to  corporation 
to  be  formed  held  not  an  agreement  for  an 
option,  but  executed  agreement  on  part  of 
one  party  and  executory  one  on  part  of  other. 
Howe  V.  Howe  &  Owen  Ball  Bearing  Co. 
tC.   C.  A.]    154   F.   820. 

55.  Must  be  exercised  within  time  limit 
or  riglit  will  be  lost.  Jennings-Heywood 
Oil  Syndicate  v.  Houssiere-Latreille  Oil  Co. 
[La.]  44  So.  481.  Is  continuing  offer  to  sell, 
and,  when  limited  to  certain  time,  must  be 
accepted  within  such  time  by  compliance 
with  its  terms  upon  part  of  optionee.  Ful- 
ton V.  Messenger,  61  W.  Va.'477,  56  S.  E.  830. 

56.  "Where  made  for  a  consideration,  it 
cannot  be  withdrawn  during  time  fixed  in 
contract  within  which  party  has  right  to 
exercise     option.     Baker    v.     Davis,     127     Ga. 


649.  57  S.  E.  62;  Pittsburgh  Vitrified  Pav.  & 
Bldg.    Brick    Co.    v.    Bailey    [Kan.]    90    P.    803. 

57.  Option  of  purchase  holds  good  until 
withdrawn  and  becomes  binding  on  accept- 
ance. Mebius  &  Drescher  Co.  v.  Mills  [Cal.] 
88  P.  917.  When  optionee  fully  complies 
with  terms  of  option  within  time  limited, 
it  becomes  enforcible  executory  contract. 
Fulton  V.  Messenger,  61  W.  Va.  477,  56  S.  E. 
830.  What  is  necessary  to  be  done  in  order 
to  convert  option  into  contract  depends  upon 
terms  of  option.  Trogden  v.  Williams  [N. 
C]  56  S.  E.  865.  Payment  or  tender  of  half 
purchase  price  and  securing  balance  witliin 
time  stipulated  held  necessary  to  convert 
option  into  contract.  Id.  Must  accept 'un- 
conditionally the  offer  as  made  and  cannot 
impose  new  conditions.  Fulton  v.  Messen- 
ger, 61  W.  Va.  477,  56  S.  E.  830.  Compliance 
with  terms  of  option  may  be  waived  by  op- 
tionor,  and,  where  optionee  within  time 
limited  for  acceptance  gives  notice  that  he 
will  accept  it  and  comply  with  its  terms, 
such  compliance  is  waived  if,  in  written  ac- 
ceptance of  such  notice,  it  is  stipulated 
that  optionor  agrees  to  convey  property'  and 
gives  additional  time  in  which  to  make  sur- 
vey and  abstract  of  title.  Id.  Waiver  of 
tender  within  time  prescribed  by  option  held 
not  to  give  optionor  right  to  demand  that 
optionee  purchase  land,  but  it  remained  un- 
accepted offer  to  sell  whenever  latter  paid 
purchase  price.  Trogden  v.  Williams  [N.  C] 
56   S.   E.   865. 

.".8.     See  7  C.  L.  771. 

59.     See   §   IB,   ante. 

CO.     See   Duress,    7   C.   L.    1201. 

ei.     See  Mistake  and  Accident,  8  C.  L.  1020. 

«2.  See  Fraud  and  Undue  Influence,  7  C. 
L.    1813. 

63.  See  Incompetency,  8  C.  L.  169;  Insane 
Persons,    8    C.    L.    319. 

«4.  Affidavit  of  defense  alleging  that  de- 
fendant merely  wrote  and  signed  note  sued 
on  for  purpose  of  showing  his  wife  that  he 
knew  how  to  draw  up  note,  and  that  she 
took  posses.sion  thereof  and  refused  to  re- 
turn it,  and  tliat  he  never  authorized  her  ta 
deliver  it  to  plaintiff,  and  denying  aver- 
ments of  indebtedness,  etc.,  held  to  state 
defense.  Williams  v.  Berkes,  32  Pa.  Super. 
Ct.  266. 

«.■>.     See   7   C.  L.   771. 

CO.     Provision    in    receipt    limiting   liability 
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Except  wliere  the  rule  lias  been  changed  by  statute"  a  seal  imports  a  considera- 
:ion.«*  Promissory  notes/'"  and,  in  some  states,  certain  other  written  contracts,'"  im- 
port a  consideration  whether  under  seal  or  not. 

What  constitutes  in  general^^ — Any  benefit  accruing  to  one  party  or  any  loss, 
trouble,  or  disadvantage  undergone  by,  or  any  charge  imposed  upon,"  the  other,  is 
I  sufficient  consideration  to  support  a  contract.'-     Thus,  the  extension  of  time  for 


Df  express  company  to  certain  sum  held  un- 
enforceable because  not  based  on  any  con- 
sideration. Southern  Express  Co.  v.  Hill 
[Ark.]  98  S.  W.  371.  Release  of  carrier  from 
liability  for  damages  already  accrued  held 
unenforceable.  St.  Louis,  etc.,  R.  Co.  v. 
Pearce  [Ark.]  101  S.  W.  760.  Agreement  to 
pay  claim  which  court  had  previously  de- 
termined decedent  was  not  legally  bound  to 
pay  held  unenforceable  without  new  consid- 
eration. Hargarten  v-.  Berz,  126  111.  App.  368. 
Mere  naked  parol  promise  to  extend  time  of 
payment  under  contract  for  sale  of  land, 
without  any  consideration,  held  invalid. 
Bartlett  v.  Smith,  146  Mich.  188,  109  N.  W. 
260.  Where  original  agreement  provided  that 
plaintiff's  salary  sliould  begin  at  certain  date, 
subsequent  agreement  providing  for  payment 
only  when  it  could  be  made  from  operating 
expenses,  being  an  attempted  alteration 
without  consideration,  held  not  to  deprive 
plaintiff  of  right  to  recover  according  to  or- 
iginal terms.  Grath  v.  Mound  City  Roofing 
Tile  Co.,  121  Mo.  App.  245.  98  S.  W.  812.  Sub- 
sequent arrangement  deviating  from  original 
in  no  material  particular,  held  not  to  re- 
quire new  consideration.  Id.  Express  prom- 
ise to  pay  sum  of  money  which  promisor  at 
time  is  under  no  legal,  equitable,  or  moral 
obligation  to  pay  is  a  mere  nudum  pactum. 
McKone  v.  Metropolitan  Life  Ins.  Co.  [Wis.] 
110  N.  W.  472.  Promise  by  insurance  com- 
pany's agent  to  pay  it  amounts  embezzled  by 
subagent,  for  whose  acts  agent  was  not  re- 
sponsible tliougli  he  believed  he  was,  held 
without  consideration.     Id. 

67.  Comp.  Laws,  §  10,  185,  providing  that 
seal  shall  only  be  presumptive  evidence  of 
sufficient  consideration,  which  may  be  rebut- 
ted, etc.,  held  to  place  simple  executory  and 
sealed  executory  contracts  on  same  footing 
so  far  as  consideration  is  concerned.  Danby 
Tp.   V.    Beebe,    147   Mich.    312,    110   N.   W.    1066. 

68.  Obligation  under  seal  for  payment  of 
money  imports  valid  consideration  until  con- 
trary appears  from  the  evidence.  Rogers  v. 
Rogers  [Del.]  66  A.  374.  Person  of  sound 
mind  and  lawful  age  may  give  away  his 
property  or  bind  himself  by  an  instrument 
uhder  seal  to  pay  money  to  another  without 
any     valuable    consideration     whatever.       Id. 

6».  Doty  V.  Dickey,  29  Ky.  L.  R.  900,  96 
S.  W.  544. 

70.  Due  bill  held  to  import  promise  to 
pay,  and  hence  to  be  witliin  Ftev.  St.  1899,  § 
894.  providing  that  written  instruments 
promising  to  pay  money  shall  import  a  con- 
sideration. Locher  v.  Kueclienmiester,  120 
Mo.  App.  701,  98  S.  W.  92. 

71.  See  7  C.  L.  772. 

72.  Valuable  consideration  is  one  that  is 
either  a  benefit  to  party  promising,  or  some 
trouble  or  prejudice  to  party  to  whom  prom- 
ise is  made.  In  re  Lehnhoff's  Estate  [Neb.] 
109  N.  V,\  164,  112  N.  ^V.  563.  Any  damage, 
suspf  nsion,  or  forbearance  of  a  right  will  be 
sufficient  to  sustain  a  promise.     Id.     May  con- 


sist of  benefit  moving  to  promisor  or  detri- 
ment agreed  to  be  suffered  by  promise.  Kin- 
kead  v.  Peet  [Iowa]  111  N.  W.  48.  May  con- 
sist of  benefit  to  third  person  or  detriment  to 
promisee.  Hayes  v.  Shirk,  167  Ind.  569,  78 
N.  E.  653.  Agreement  by  executor  to  pay 
assessment  for  street  improvements  on  lands 
held  by  him  in  official  capacity  held  binding 
on  him  personally,  thougli  void  as  to  estate, 
where  third  person  purchased  improvement 
bonds  on  faith  of  such  promise.  Id.  Detri- 
ment to  promisee  is  as  valid  a  consideration 
as  a  benefit  to  the  promisor.  Release  by 
plaintiff  of  his  claim  against  third  person 
held  sufficient  consideration  for  promise  by 
defendant  to  pay  same.  Milby  v.  Mowry,  125 
111.  App.  417.  In  order  to  constitute  release 
of  judgment  record  valuable  consideration 
for  conveyance  by  judgment  debtor  held  that 
it  was  necessary  to  show  that  latter  owned 
land  to  which  lien  of  judgment  had  attached. 
Brown  Hardware  Co.  v.  Catrett  [Tex.  Civ. 
App.]   101  S.  W.  559. 

Contraet.s   held   to   be   suiiporled   by   a   suffi- 
cient    cousiileration:       Restrictive     covenant, 
by  sale   of  business.     Harris  v.  Theus    [Ala.] 
43  So.  131.     Though  option  given  lessee  under 
mining  lease  to  purchase  property  was  orig- 
j  inally  nudum  pactum  because  not   signed  by 
lessee,   held  that  it  became   enforceable   con- 
I  tract  of  sale  on  payment  of  part  of  purchase 
!  price.      Williams    v.    Eldora-Enterprise    Gold 
I  Min.     Co.,     35     Colo.     127,     83     P.     780.        Ex- 
I  pressed    consideration    held    to    furnish    basis 
both  for  present  right  to  cut  timber  and  for 
option   or   privilege   of   extension   which   con- 
tract provided  might  be  had  on  making  cer- 
tain payment,  so   that  latter  was  not  nudum 
pactum.     Baker  v.  Davis,  127  Ga.  649,  57  S.  E. 
62.       Is    sufficient    consideration     to    support 
written    contract    or   agreement    to    pay   debt 
of  anotlier,   if  acting  on   faith  thereof,   party 
with    whom    it    was    made    parted    with    his 
property.      Small   Co.    v.   Claxton,    1    Ga.   App. 
83,  57  S.  E.  977.     Deed  from  father  to  son,  by 
services  rendered  and  to  be  rendered  by  son 
and    his    wife,    and    care    and    trouble    which 
grantor    had   caused    them.      Finch    v.    Green, 
225  III.   304,   80  N.  E.  318.     Loaning  of  money 
by   plaintiff   to   third   person    held   to   support 
trust   deed    given    by    defendant    to    secure    it. 
Thackaberry    v.    Johnson    [111.]    81    N.    E.    82£. 
Subsisting   liability    of   surety    held   sufficient 
consideration  for  execution   of  mortgages   by 
principal     to     indemnify     surety     from     loss. 
Griffis   V.   First  Nat.   Bk.    [Ind.  App.]    79  N.   E. 
230.     Agreement  not  to  re-engage  in  business 
on    sale    of    business.      Jayne    &    Keve    Bros. 
Lumber  Co.  v.  Turner  132  Iowa,  7,  109  N.  W. 
307.      Agreement    by    mortgagee    under    first 
mortgage  who  also  held  second  mortgage  as 
security    for.  debt    of    second    mortgagee    to 
relieve    latter    or    adjust    such    indebtedness, 
and    release    by    wife    of    her    dower    interest 
in   realty  and   her  attachment   of   personalty, 
and  her  joinder  in  bill  of  sale  of  latter,  lield 
to   support   promise   by   second   mortgagee    to 
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pay  wife  of  mortgagor  certain  .sum.  Kin- 
kead  v.  Peet  [Iowa]  111  N.  W.  48.  Second 
contract  superseding-  original,  where  it  con- 
tained provisions  as  to  payment  more  favor- 
able to  plaintiff  than  those  of  original  con- 
tract, and  plaintiff  thereby  wai\ed  certain 
rights  secured  to  liim  by  original  contract. 
Proctor  Coal  Co.  v.  Strunk,  29  Ky.  L.  R.  99.5,  96 
S.  W.  603.  Since  board  of  examiners  liad  no 
autliority  to  adopt  books  for  use  in  schools 
until  publisher  l)ad  filed  bond  pursuant  to  St. 
190o,  §  4423,  conditioned  that  it  would  sell 
books  at  price  as  low  as  that  fixed  for  any 
■other  locality  or  state,  held  that  contention 
that  tliere  was  no  consideration  for  execution 
of  such  bond  was  untenable.  Graziani  v. 
Burton,  30  Ky.  L.  K.  ISO,  97  S.  W.  800.  Prom- 
ise of  devisee  wlio  liad  received  assets  from 
■estate  of  liis  testator  to  pay  debt  of  estate, 
he  being  liable  for  debts  to  extent  of  assets 
received.  Witliers'  Adm'r  v.  Withers'  Heirs, 
30  Ky.  L.  R.  1099,  100  S.  W.  253.  Agreement 
to  indemnify  plaintiff  against  loss,  on  liis 
paying  for  stock  in  corporation  to  be  formed 
in  future  by  defendants,  so  that  defendants 
could  use  money  to  prevent  expiration  of 
options  lield  by  them  on  certain  land  which 
was  to  be  conveyed  to  such  corporation, 
plaintiff  being  under  no  legal  obligation  to 
pay  for  stock  until  corporation  was  in  fact 
organized.  Harvey  v.  Bonta.  30  Ky.  L.  II. 
1226,  100  S.  W.  846.  Modified  contract, 
■where  it  required  plaintiffs  to  have  logs 
ready  for  delivery  at  earlier  date  than  that 
specified  in  original,  and  plaintiffs  incurred 
extra  expense  and  trouble  in  so  doing.  Asher 
V.  Garrard  [Ky.]  101  S.  W.  S89.  Lease  to  city 
for  year  held  to  support  option  to  city  to 
renew  it  from  year  to  year  or  to  purchase 
premises  at  fixed  price.  Overall  v.  Madison- 
ville  [Ky.]  102  S.  W.  278.  Assumption  of  ob- 
ligation by  plaintiff  to  third  person  that  it 
would  not  have  otherwise  assumed  held  to 
support  undertaking  to  plaintiff  by  defend- 
ant. Ford  V.  Ingels  Coal  r.  '^F«:y.]  102  S.  W. 
332.     Purchase  of  and  pa>  for  stock  ac- 

cording to  terms  of  contrti  held  to  support 
agreement  by  defendant  to  protect  plaintiff 
and  his  partner  from  liability  as  indorsers 
or  otherwise  upon  paper  which  it  was  agreed 
should  be  turned  over  by  them  in  full  pay- 
ment of  such  stock.  Patrick  v.  Barker 
(Neb.]  112  N.  W.  358.  Agreement  to  sell  com- 
plainant's beer  exclusively  which  was  part  of 
tranasction  whereby  defendant  obtained 
large  loan  from  complainant  in  which  latter 
incurred  both  trouble  and  risk.  Christian 
Peigenspan  v.  Nizolek  [N.  .1.  Eq.]  65  A.  703. 
Agreement  by  wife  restricting  her  right  to 
build  on  lot  owned  by  her,  where  it  tended 
to  enhance  purchase  price  of,  and  hence 
value  of  her  dower  interest  in,  an  adjoining 
lot  sold  by  her  and  her  husband.  Wahl  v. 
Stoy  [N.  J.  Eq.]  66  A.  176.  Agreement  to 
loan  money,  to  be  advanced  to  plaintiff  when 
certain  building  was  completed,  and  to  be  se- 
cured by  mortgages  and  insurance  policy  on 
life  of  borrower  and  another,  where,  in  per- 
formance of  his  pai-t  of  agreement,  borrower 
incurred  expense  for  medical  examiner's  fees 
incurred  in  perfecting  application  for  in- 
surance, made  contracts  witli  materialman  on 
faith  of  agreement,  and  executed  bond  and 
mortgage.  Holt  v.  United  Security  Life  Ins. 
&  Trust  Co.  [N.  J.  Eq.]  67  A.  118.  Formal 
marriage  articles  whereby  father  of  prospec- 
tive  brideginom   agreed    to    make   no   distinc- 


tion between  his  children  in  distribution  of 
his  estate  held  supported  by  sufficient  con- 
sideration to  enable  son,  after  his  marriage 
and  his  father's  death,  to  enforce  same  b.v 
suit  for  specific  performance.  Phalen  v. 
United  States  Trust  Co.,  186  N.  Y.  178,  78  N. 
E.  943,  rvg.  100  App.  Div.  264,  91  N.  Y.  S.  537. 
Forbearance  of  brokers  to  assert  claim  for 
commissions  against  vendor  of  realty,  where- 
by vendee  secured  it  at  reduced  price,  held 
to  support  promise  by  vendee  to  pay  them 
certain  sum,  regardless  of  whether  they  had 
valid  claim  against  vendor.  Cole  v.  Menden- 
hall,  117  App.  Div.  786,  102  N.  Y.  S.  1030.  Con- 
tract for  sale  of  land,  where  vendor  paid  cer- 
tain sum  on  making  and  delivery  of  contract 
and  subsequently  paid  additional  sum  to  se- 
cure extension  of  time  of  performance.  Wa- 
dick  V.  Mace,  118  App.  Div.  777,  103  N.  Y.  S. 
889.  Agreement  made  at  time  of  sale  of  cer- 
tain lot,  and  as  an  inducement  thereto,  and 
in  part  consideration  therefor,  that  if  ven- 
dee resold  same  vendor  was  to  have  profits 
realised  on  such  resale.  Bourne  v.  Sherrill, 
143  N.  C.  381,  55  S.  E.  799.  Promise  by  de- 
fendant to  pay  certain  sum  to  chi!d  of 
grantor,  by  conveyance  of  land  to  defend- 
ant's children.  Faust  v.  Faust  [N.  C]  57  S. 
E.  22.  Promise  by  owner  to  pay  subcontrac- 
tor's claim,  by  agreement  of  subcontiactor 
not  to  file  lien.  Harness  v.  McKee-I'.rown 
Lumber.  Co.,  17  Okl.  624.  89  P.  1020.  Grantor 
and  grantee  owned  undivided  interests  in 
land,  and  former  conveyed  his  interest  to 
latter  for  an  expressed  consideration,  and 
grantee  executed  contemporaneous  contract 
to  reconvey.  Purpose  of  transaction  was  to 
enable  grantee  to  litigate  title.  Held  that 
agreement  to  reconvey  was  supported  by  suf- 
ficient consideration.  McAllen  v.  Raphael 
[Tex.  Civ.  App.]  96  S.  V,\  760.  Contract  to 
divide  profits  resulting  from  purchase  and 
salp  of  coal  lands.  Williams  v.  Kendrick. 
105  Va.  791,  54  S.  E.  865.  Postnuptial  set- 
tlement by  husband,  and  covenant  on  part  of 
wife's  grantee  to  support  her,  by  release  of 
her  inchoate  right  of  dower.  Beverlin  v. 
Casto  [W.  Va.]  57  S.  E.  411.  Purchase  by  an 
individual  of  a  stockholder's  interest  in  a 
corporation  affords  sufficient  consideration 
fo:  contemporaneous  agreement  by  seller  not 
to  engage  in  business  carried  on  by  such 
corporation.  Kradwell  v.  Thiesen  [Wis.]  Ill 
N.  W.  233.  Agreement  not  to  engage  in  simi- 
lar business  held  part  of  equivalent  for  con- 
sideration for  sale  of  business,  plant,  and 
good  will.  My  Laundry  Co.  v.  Schmeling.  127 
Wis.  597,  109  N.  W.  540.  Release  of  defend- 
ant from  liability  on  note,  by  services  pre- 
viously rendered.  Rockefeller  v.  Wedge  [C. 
C.  A.]  149  F.  130.  Held  that  there  was  im- 
plied agreement  on  part  of  creditor  of  cor- 
poration not  to  sue  it  or  a  new  corporation 
to  which  it  turned  over  most  of  its  assets, 
wliich  was  sufficient  consideration  to  sup- 
port notes  of  new  corporation  for  amount  of 
his  claim.  Beebe  v.  Wells  [C.  C.  A.]  153  F. 
133.  Modified  contract  whereby  government 
paid  over  money  it  might  otherwise  have  re- 
tained until  completion  of  vessel  in  consid- 
eration of  execution  of  release  of  claims  for 
damages  for  delay  or  other  breach,  thougli 
but  for  delay  vessel  would  have  been  com- 
pleted.    Cramp  v.  U.   S.,   41   Ct.  CI.   164. 

Contracts  held  to  be  ivitlioiit  ooiisideriitioii: 
Promise  to  pa.v  broker's  coniinission  foi-  ni>- 
4iUiating   e.xchange   ol"    pi'oiiert.w    \\liere    they 
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payment  of  a  debt,""  and  the  discontinuance  of  a  suit,'*  have  been  lield  sufficient. 
In  equity  the  termination  of  family  controversies  affords  a  sufficient  consideration 
to  support  a  promise  made  for  that  purpose.'^ 

Mutual  promises'''^  operate  as  a  consideration  eacli  for  the  other,  provided  both 
parties  are  bound  thereby,'"  but  mutual  promises  not  for  a  common  object  or  pur- 


performed  no  services  in  effecting  such  ex- 
change. Shanks  v.  Micliael  [Cal.  App. ]  SS 
P.  596.  Agreement  to  pay  lessee  certain  sum 
for  surrendering  his  rights  under  void  lease. 
Conqueror  Gold  Min.  &  Mill.  Co.  v.  Ashton 
[Colo.]  90  P.  1124.  Certain  work  held  to 
have  been  done  under  license  to  use  tunnel 
in  mine,  and  not  under  lease  to  which  one 
of  licensees  was  not  party,  and  hence  that  it 
did  not  accrue  to  benefit  of  owner  by  virtue 
of  lease,  and  was  no  consideration  for  agree- 
ment to  pay  lessees  for  work.  Id.  Use  of  drift 
cut  by  licensees  held  no  consideration  for 
agreement  to  pay  lessees  for  work  done  if 
they  would  abandon  rights  under  void  lease 
in  which  one  of  licensees  had  no  interest.  Id. 
Agreement  of  mortgagor  to  relinquish  his 
right  of  redemption  if  mortgagee  would 
release  certain  property  covered  by  chattel 
mortgage,  where  mortgagor  was  entitled 
to  credits  sufficient  to  discharge  chattel 
mortgage  and  part  of  that  on  realty. 
Ferguson  v.  Boyd  [Ind.  App.]  79  N.  E.  549. 
Note  executed  by  widow  in  satisfaction  of 
note  executed  by  her  deceased  husband, 
where  slie  received  no  property  subject  to 
execution  from  his  estate.  Gilbert  v.  Brown, 
29  Ky.  L.  R.  1248.  97  S.  W.  40.  Note  given 
for  legal  services  to  be  rendered,  where  liti- 
gation was  useless  as  well  as  expensive,  and 
client  would  have  obtained  her  rights  at 
proper  time  without  it.  Buckler  v.  Robinson, 
29  Ky.  L.  R.  1174,  96  S.  W.  1110.  Bond 
whereby  residents  near  stream  agreed  to  pay 
certain  sum  into  bridge  fund  if  construction 
of  bridge  was  ordered.  Danby  Tp.  v.  Beebe, 
147  Mich.  312,  110  N.  "W.  1066.  Promise  to 
pay  debt  of  another,  if  not  appearing  that 
creditor  discharged  original  debtor  and  ac- 
cepted defendant  in  lieu  thereof.  Davis  v. 
Dunn,  121  Mo.  App.  490,  97  S.  W.  226.  Agree- 
ment by  stockholders  to  pay  deficiency,  if 
creditor  would  first  exhaust  his  remedy 
against  corporation.  In  re  Lehnhoff's  Estate 
[Neb.]  112  N.  W.  563,  109  N.  W.  164.  Con- 
dition in  deed  by  executors  and  trustees  lim- 
iting use  of  premises,  where  estate  which 
they  represented  owned  no  adjacent  property, 
but  they  tliemselves  owned  adjacent  prop- 
erty as  individuals  and  condition  was  in- 
serted for  their  Individual  benefit.  Rlchter  v. 
Distelhurst,  116  App.  Div.  269,  101  N.  Y.  S. 
634.  Where  plaintiff  contracted  to  render 
services  to  corporation  for  specified  time, 
contract  made  simultaneously  by  him  with 
officer  of  such  corporation  whereby  latter 
agreed  to  give  him  certain  stock  if  he  com- 
plied with  contract  with  corporation.  Petze 
V.  Leary,  117  App.  Div.  829,  102  N.  Y.  S.  960. 
Pass  given  to  policeman  held  not  based  on 
valuable  consideration  because  such  passes 
were  given  to  encourage  and  induce  police- 
men to  ride  on  cars  on  theory  that  their 
presence  tended  to  preserve  order  and  to 
protect  interests  of  road,  expected  benefits 
being  too  remote.  Marshall  v.  Nashville  R. 
&  Light  Co.  [Tenn.]  101  S,  W.  419.  Agree- 
ment by  firm  creditor  with  one  partner,  who 


on  dissolution  of  firm  agreed  to  pay  firm 
debts,  to  extend  time  of  payment.  Barlow 
v.  Frederick  Stearns  &  Co.  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  43,  98  S.  W.  455.  Mere  in- 
cidental benefit  to  plaintiff  holding  position 
as  superintendent  at  will  of  insurance  com- 
pany resulting  from  payment  of  company's 
debts,  or  discharge  of  its  obligations  to 
third  persons,  held  not  consideration  for  his 
promise  to  pay  amounts  embezzled  by  sub- 
agent  for  whicli  he  was  not  responsible. 
McKone  v.  Metropolitan  Life  Ins.  Co.  [Wis.] 
110  N.  W.  472.  Sureties  on  postmaster's  bond 
were  called  upon  to  pay  sum  in  excess  of 
their  liability,  I'nd  inspector,  without  au- 
tliority,  granted  them  extension  on  condition 
that  they  execute  note  to  government  for  full 
amount  claimed,  which  they  did.  Held  that 
note,  having  been  obtained  upon  unwar- 
ranted assumption  of  authority  and  upon 
wrongful  demand,  was  without  consideration, 
and  void.  United  States  v.  Kauhoe  [C.  C.  A.] 
147  F.  185. 

73.  Contract  held  not  to  provide  for  exten- 
sion of  time  of  payment  of  debt  of  corpora- 
tion. In  re  Lehnhoff's  Estate  [Neb.]  109  N. 
W.  164,  112  N.  W.  563.  Extension  of  time  in 
wliich  to  pay  tax  certificates  at  reduced  rate 
of  interest  held  sufficient  consideration  for 
note.  Armijo  v.  Henry  [N.  M.]  89  P.  30.3. 
Agreement  by  creditor,  at  request  of  debtor's 
wife,  to  extend  time  for  payment  of  debt, 
held  to  support  mortgage  by  wife  to  secure 
its  payment,  thougli  not  put  in  form  of  en- 
forceable contract  for  definite  term,  where 
it  was  in  fact  followed  by  long  forbearance. 
Muir  V.  Greene,  115  App.  Div.  173,  100  N.  Y.  S. 
722. 

74.  Dismissal  of  suit  for  damages,  brought 
by  injured  employe  of  railroad  company,  held 
to  support  contract  for  his  future  employ- 
ment so  long  as  his  services  were  satisfac- 
tory. Lake  Shore  &  Western  R.  Co.  v.  Tier- 
ney,  8  Ohio  C.  C.  (N.  S.)  521.  Agreement  by 
one  having  apparent  title  to  land  to 
abandon  his  claim  thereto  and  to  permit 
judgment  to  be  taken  against  him  by  de- 
fault, in  suit  against  him  in  which  it  was 
sought  to  recover  said  land,  held  to  support 
contract  for  sale  of  judgment  to  him  even 
though  he  had  no  actual  title.  Moody  &  Co. 
V.    Rowland    [Tex.    Civ.   App.]    102    S.    W.    911. 

75.  Belt  v.  Lazenby,  126  Ga.  767,  56  S.  E. 
81. 

76.  See   7  C.  L.   774. 

77.  San  Antonio  Light  &  Pub.  Co.  v. 
Moore  [Tex.  Civ.  App.]  101  S.  "W.  867.  Mu- 
tual agreement  bj-  children  for  support  of 
aged  mother.  Code  18  95,  §  3661.  Worth  v. 
Daniel,  1  Ga.  App.  15,  57  S.  E.  898.  Mutual 
agreements  of  parties  to  form  new  corpora- 
tion, and  subsequent  agreement  to  use  char- 
ter of  old  corporation  and  investment  of 
moneys  of  new  stockliolders  in  enterprise, 
held  to  support  agreement  by  defendant 
that  stock  in  old  corporation  which  he  con- 
trolled should  be  issued  to  new  stockholders. 


666 


COXTEACTS  §  2. 


9  Cur.  Law. 


pose  and  not  mutually  advantageous  or  detrimental  are  Avitliout  consideration  and 
unenforceable.'® 

Forbearance  to  sue  '^  when  one  has  a  legal  right  to  do  so  will  support  a  con- 

tract.^« 

The  compromise  of  a  doubtful  right  ®^  made  in  good  faith  is  a  sufficient  consider- 
ation to  support  a  promise,  though  the  claim  could  not,  in  fact,  have  been  supported 
in  whole  or  in  part;^-  but  this  I'ule  has  been  held  not  to  apply  where  the  claim  has 
no  foundation  whatever  in  fact.^^ 

Love  and  affection.^* — An  equitable  consideration  founded  on  "mere  love  or 
affection  or  o-ratuity  will  not  ordinarily  support  an  action  to  enforce  an  executory 
contract,*^  but  an  equitable  obligation  which  would  also  be  a  legal  one  except  for 


Hladovec  v.  Paul.  222  111.  254,  78  N.  E.  619. 
Mutual  agreement  of  parties  held  sufficient 
to  support  agreement  "for  extension  of  time 
in  which  to  perform  contract  for  sale  of 
realty.  Kissack  v.  Bourke,  224  111.  35.2,  79 
N.  E.  619.  Agreement  by  one  party  to  annul 
contract  is  sufflcient  consideration  for  agree- 
ment by  other  party  to  ann\il  it.  Proctor 
Coal  Co.  V.  Strunk,  29  Ky.  L.  II.  995,  96  S.  W. 
603.  Implied  promise  arising,  on  acceptance 
of  offer  to  sell  seed,  to  accept  and  pay  for 
same,  held  to  support  promise  to  sell. 
Bailey  v.  Leishman  [Utah]  89  P.  78.  Consid- 
eration for  defendant's  agreement  to  take 
certain  stock  held  decedent's  agreement  to 
turn  it  over  on  terms  named.  Ellis's  Adm'r 
Durkee,  79  Vt.  341,  65  A.  94.  Claimant's 
agreement  to  remain  on  farm  and  render 
services,  which  she  was  under  no  obligation 
to  do,  held  to  support  agreement  to  pay  her 
certain  sum  for  services.  Pond  v.  Pond's 
Estate,  79  Vt.  352.  65  A.  97. 

78.  Agreement  by  stockholders  to  pay  de- 
ficiency if  creditor  would  first  exhaust  rem- 
edy against  corporation  held  not  sustainable 
as  expressing  mutual  promises  by  subscrib- 
ers to  attain  common  object,  object  being  to 
make  provision  for  discharge  of  supposed 
legal  obligations  against  them  severally, 
which  in  fact  did  not  exist.  In  re  Lehnhoff's 
Estate    [Neb.]    112   N.   W.   563,   109   N.   W.    164. 

79.  See  7  C.  L.  775. 

80.  p-orbearance  of  plaintiff  to  sue  original 
debtor  in  response  to  request  of  third  person 
held  sufficient  to  support  promise  by  latter 
to  pay  debt.  Niles-Bement-Pond  Co.  v.  Ury, 
53  Misc.  305,  103  N.  Y.  S.  226.  Abandonment 
by  mortgagee  of  right  to  sue  city  for  certain 
interest,  or  of  her  right  to  sue  on  bond 
therefor,  and  signing  and  delivery  of  satis- 
faction of  mortgage  and  delivery  of  bond 
thereby,  held  to  support  check,  given  by 
mortgagor  for  said  interest,  though  title 
to  premises  had  previously  vested  in  city 
under  condemnation  proceedings,  and  mort- 
gagor was  not  indebted  to  mortgagee.  Scan- 
Ion  V.  Wallach,  53  Misc.  104,  102  N.  Y.  S. 
1090.  I^etter,  written  by  defendant  Iield  re- 
quest for  forbearance  and  an  assumption  of 
his  predc'c-essor's  indebtedness  to  plaintiff 
upon  acquiescense  in  its  terms  and  forbear- 
ance of  plaintiff  to  sue  for  reasonable  time. 
Niles-Bement-Pond  Co.  v.  Ury,  53  Misc.  305, 
103  N.  Y.  S.  226.  Forbearance  to  sue  lield  no 
consideration  wliere  it  did  not  appear  that 
party  forbearing  lost  anything  thereby. 
Bunnell  v.  Rosenberg,  126  111.  App.  196. 

81.  Sec  7  C.  L.  775. 

82.  Compromise  of  contention  as  to  prop- 


erty rights,  final  outcome  of  which,  if  settled 
by  litigation,  parties  consider  to  be  doubtful, 
furnislies  consideration  sufficient  to  support 
compromise  contract,  regardless  of  whether 
matter  is  really  in  doubt.  Belt  v.  Lazenby, 
126  Ga.  757,  56  S.  E.  81.  Maker  of  note  given 
in  settlement  of  suit  pending  against  him  is 
bound  thereby  wlietlier  said  suit  was  insti- 
tuted upon  a  just  and  valid  claim  or  not. 
Glenn  v.  Zenovitch  [Ga.]  58  S.  E.  26.  Con- 
tract not  to  make  a  will  but  to  permit  prop- 
erty to  descend  under  interstate  laws,  by  re- 
conveyance of  property  previously  conveyed 
to  trustees,  and  compromise  of  pending  suit 
to  procure  sucli  reconveyance.  Jones  v.  Ab- 
bott [111.]  81  N.  E.  791.  Compromise  of  suit 
to  recover  possession  of  land  w^hereby  boun- 
dary line  between- plaintiff's  land  and  that  of 
defendants'  grantor  was  agreed  upon,  and 
plaintiffs  released  claim  to  land  on  one  side 
of  such  line  and  defendants'  grantor  to  that 
on  other,  and  it  was  agreed  that  suit  was  to 
be  dismissed  held  valid,  even  if  plaintiffs' 
possessory  right  was  insufficient  to  defeat 
title  of  defendants'  grantor.  Martin  v.  Con- 
ley,  30  Ky.  L.  R.  728,  99  S.  W.  613.  Where 
opposition  to  probate  of  will  is  made  in  good 
faith,  its  withdrawal  is  valid  consideration 
for  promise  Ijy  one  interested  in  sustaining 
will.  Grochowski  v.  Grochowski  [Neb.]  109 
N.  W.  742,  112  N.  W.  335.  Note  given  in  com- 
promise of  claim  on  tax  certificates  held  en- 
forceable though  latter  were  void.  Armijo  v. 
Henry  [N.  M.]  89  P.  305.  Evidence  held  to 
show  that  promise  to  pay  employe  bonus  at 
expiration  of  term  of  service  was  not  based 
on  settlement  of  dispute  as  to  terms  of  con- 
tract, nor  to  prevent  him  from  quitting  the 
service.  Price  v.  Press  Pub.  Co.,  117  App. 
Div.  854,  103  N.  Y.  S.  296.  Compromise  of 
claim  for  labor  performed,  for  which  lien 
had  been  filed,  and  which  both  parties  be- 
lieved to  be  valid,  held  to  support  notes, 
though  lien  might  have  been  invalid  in  part. 
Baines   v.  Coos  Bay,  etc.,  Co.    [Or.]    89  P.   371. 

83.  Compromise  of  pending  action  on 
notes  given  for  money  lost  at  gambling  held 
no  consideration  for  new  notes.  Union  Col- 
lection Co.  V.  Buckman  [Cal.]  88  P.  708. 
Where  plaintiff  was  not  entitled  to  any  com- 
pensation for  his  services  by  reason  of  his 
failure  to  perform  his  contract,  subsequent 
promise  to  pay  him  lump  sum  therefor  held 
without  consideiation.  McCrary  v.  Tliomp- 
son,   123  Mo.  App.   596,  100   S.  W.  535. 

84.  See  5  C.  L.  682. 

85.  Evidence  held  to  show  that  contract  to 
pay  annuity  was  mere  ^<lh^ntary  provision 
based   on    gratitude   and  affection,   and    lience 
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N.  Y.  318,  SO  N.  E.  930. 

87.  Affection  and  sense  of  duty  which 
should  naturally  exist  on  part  of  child  to- 
ward aged  and  dependent  parent  is  good  con- 
sideration, and  will  support  contract  provid- 
ing for  her  support.  Worth  v.  Daniel.  1  Ga. 
App.  15.  57  S.  E.  898.  Will  support  assign- 
ment of  insurance  policy.  Doty  v.  Dickey, 
29   Ky.  L.   R.    900,   96   S.  W.  544. 

88.  See  7  C.  L.  776. 

89.  Legal  contract  and  promise,  made  in 
good  faith  to  marry  another,  is  valuable  oon- 
sideration  for  conveyance  of  an  estate,  and 
will  entitle  grantee  to  hold  it  against  subse- 
quent purchasers  or  creditors  of  grantor. 
Huntress  v.  Hanley  [Mass.]  80  N.  E.  946. 
Promise  to  marrj'  at  once  held  to  support  as- 
signment by  man  to  woman  of  his  interest 
in  estate  of  deceased  father  though  she  had 
previously  promised  to  marry  him  when  he 
was  able  to  support  her.  Id.  Promise  by 
woman  to  marry  man,  acting  upon  belief  and 
assumption  that  he  was  capable  of  making 
valid  contract  of  marriage,  held  sufficient 
consideration  to  support  agreement  by  him 
to  make  marriage  settlement,  even  though 
he  was  incapable.  Hosmer  v.  Tiffany,  115 
App.  Div.  303,  100  N.  Y.  S.  797.  Hence  valid- 
ity of  his  prior  divorce  held  not  open  to  at- 
tack in  suit  by  his  trustee  in  bankruptcy  to 
set  aside  transfer  of  property  pursuant  to 
such  settlement.  Id.  In  suit  by  husband's 
trustee  in  bankruptcy  to  set  aside  transfers 
of  property  to  wife,  made  pursuant  to  mar- 
riage settlement,  held  that  plaintiff  was  en- 
titled to  show  that  wife  had  husband  living 
when  she  agreed  to  marry  and  hence  could 
not  make  valid  contract  to  marry,  so  that 
contract  based  on  her  promise  to  marry  was 
without  consideration.  Id.  Agreement  to 
marry  is  sufficient  consideration  to  support 
antenuptial  contract  disposing  of  and  def- 
initely fixing  property  rights  of  parties.  In 
re  Appleby's  Estate,  100  Minn.  408,  111  N.  W. 
305.  Even  though  original  engagement  to 
marry  is  absolute,  and  is  entered  into  some 
months  preceding  making  and  signing  of 
contract,  it  remains  consideration  for  such 
contract  and  is  sufficient  to  support  it,  writ- 
ten   agreement   merging   previous    one.     Id. 

90.  See  7  C.  L.  776. 

91.  Snyder  v.  Stribling,  18  Okl.  168,  89  P. 
222;  Walker  v.  Tomlinson  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  157,  98  S.  W.  906.  Promise 
to  marry  at  once  held  to  support  assignment 
by  man  to  woman  of  his  interest  in  liis  de- 
ceased father's  estate,  though  she  had  previ- 
ously promised  to  marry  him  when  he  was 
able  to  support  her,  where  death  of  his 'father 


some  legal  disability,  such  as  infancy  or  coverture,  will  support  a  new  promise  after 
such  disability  has  ceased.^*'  Xatural  love  and  affection  will  support  a  contract 
between  parent  and  child.^' 

Marriage  ^^  or  a  promise  to  many  *^  is  a  valuable  consideration. 

Legal  duty.^^ — An  agreement  to  do,  or  the  doing  of  what  one  is  already  legally 
bound  to  do,'-*^  or  less  tlian  lie  is  bound  to  do,  ^-  will  not  support  a  promise.     Thus 

unenforceable.  Parsons  v.  Teller,  188  N.  Y.  did  not  necessarily  bring  about  that  result. 
318.  80  N.  E.  930,  rvg.  Ill  App.  Div.  637,  97  Huntress  v.  Hanley  [Mass.]  80  N.  E.  946. 
N.  Y.  S.  808.  I  Contract   whereby    defendant    agreed    to    pay 

86.  If  there  is  no  valuable  consideration  '  plaintiffs  who  had  contracted  to  construct 
for  promise  of  infant,  which  would  have  sup-  sewer  for  city,  certain  sum  in  consideration 
ported  same  had  he  been  of  age,  subsequent  of  their  doing  work  so  as  not  to  affect  certain 
ratification  after  he  becomes  of  age  will  not  of  defendant's  pipes  in  an  alley  and  to  pay 
render  it  enforceable.     Parsons  v.  Teller,  188  ;  all  losses  sustained  in  consequence  of  damage 

to  said  pipes,  held  to  put  them  under  broader 
obligation  with  respect  to  said  pipes  than 
was  imposed  upon  them  by  their  contract 
with  city,  and  hence  to  be  supported  by  con- 
sideration, particularly  where  it  appeared 
that  plaintiffs  were  compelled  to  divert  sewer 
at  increased  expense  in  order  to  comply 
therewith.  Hoffman  v.  St.  Louis  Refriger- 
ator &  Cold  Storage  Co.,  120  Mo.  App.  661, 
97. S.  W.  619.  Neither  party  being  «bound  by 
oral  contract  void  under  statute  of  frauds, 
held  that  it  could  not  be  said  that  new  con- 
tract was  not  a  contract  because  it  involved 
performance  of  things  parties  were  already 
bound  to  perform.  San  Antonio  Light  Pub. 
Co.  V.  Moore  [Tex.  Civ.  App.]  101  S.  W.  867. 
Contention  that  cattle  were  shipped  under 
verbal  contract  with  carrier,  and  that  tliere- 
fore  there  was  no  consideration  for  subse- 
quent written  contract  signed  after  they 
were  loaded  held  not  supported  by  evidence. 
Houston  &  T.  C.  R.  Co.  v.  Smith  [Tex.  Civ. 
App.]    17   Tex.   Ct.   Rep.   107,   97   S,  W.   836. 

Contracts  held  to  be  v«-ithoiit  consideration: 
.\greement  to  pay  Avitness  subpoenaed  to  tes- 
tify to  question  of  fact.  Hargarten  v.  Berz, 
126  111.  App.  368.  Contract  to  pay  witness 
testifying  as  to  matters  of  fact  greater 
amount  than  statutory  fees,  he  being  bound 
to  attend  and  submit  to  examination  when 
subpoenaed.  Wright  v.  Somers,  125  111.  App. 
256.  Agreement  to  pay  physician  extra  com- 
pensation for  expert  testimony,  it  being  his 
duty  to  give  such  testimony  under  subpoena. 
Bui-nett  V.  Freeman,  125  Mo.  App.  683,  103 
S.  'W.  121.  Agreement  by  seller  of  goods  to 
wait  until  future  date  for  part  payment,  and 
then  to  accept  buyer's  note  for  balance,  where 
contract  of  sale  provided  for  payment  on  de- 
livery of  goods,  and  seller  fully  perforrnod, 
there  being  no  dispute  as  to  indebtedness. 
Zerr  v.  Klug.  121  Mo.  App.  286,  98  S.  W.  S22. 
Promise  by  one  party  to  subsisting  contract 
to  opposite  party  to  prevent  breach  of  such 
contract  by  latter.  Linz  v.  Schuck  [Md  ]  67 
A.  286.  Where  constitution  required  creditor 
of  corporation  to  exhaust  remedj-  against 
corporation  before  proceeding  against  stock- 
holders, held  that  agreement  to  do  so  would 
not  support  promise  by  stockholders  to  pro- 
rate and  pay  any  deficiency.  In  re  Lehnhoff's 
Estate  [Neb.]  109  N.  W.  164,  112  N.  W.  563. 
Agreement  to  pay  emploj'e  bonus  at  end  of 
term  of  service  where  contract  bound  em- 
ploye to  serve  for  certain  time  at  fijced  yearly 
salaries.  Price  v.  Press  Pub.  Co.,  117  App. 
Div.  854,  103  N.  Y.  S.  296,  Agreement  by 
solvent  corporation  to  distribute  proceeds 
resulting  from  disposition  of  its  assets  equit- 
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an  executed  oral  agreement  to  accept  part  performance  of  a  wi-itten  contract,  or  an 
unexecuted  oral  ao-reement  to  accept  less  than  full  payment  in  discharge  of  a  ]n'esent 
existing  written  contract,  without  further  consideration,  is  unenforceable.^''  But 
where  a  party  refuses  to  complete  his  contract  because  of  some  unforeseen  and  sub- 
stantial difficulties  of  performance,  not  known  or  anticipated  when  it  was  made,  and 
which  cast  upon  him  an  additional  burden  not  contemplated  by  the  parties,  a  promise 
by  the  opposite  party  of  additional  pay  or  benefits  for  completion  of  the  contract 
is  enforceable.^*  So,  too,  it  has  been  held  that,  where  a  party  refuses  to  be  longer 
bound  by  his  contract,  a  new  contract  whereby  the  other  party  agrees  to  pay  him 
increased  compensation  is  supported  by  a  sufficient  consideration."^  An  acceptance 
of  a  part  of  a  debt  when  due  in  satisfaction  of  the  whole  does  not  bar  the  recovery 
of  tlie  residue."*^  This  rule  does  not,  however,  apply  when  the  payment  is  made 
before  the  debt  matures,  or  at  a  different  place  from  that  where  it  is  payable.'*' 
An  agreement  by  a  debtor  not  to  avail  himself  of  the  bankruptcy  law  will  not 
support  a  compromise  agreement  by  his  creditor  to  accept  less  than  the  amount  due 
in  full  settlement  of  a  claim  which  would  not  be  barred  by  a  discharge."^ 

.4  mere  moral  ohUgation  ^^  is  not  ordinarily  a  sufficient  consideration  to  support 
a  contract  unless  it  was  once  a  legal  one,^  though  there  seems  to  be  some  conflict  of 
authority  in  this  regard.- 

A  past  consideration  ^  will  not  ordinarily  support  a  promise.*  but  an  antecedent 
debt  will  support  a  note  and  mortgage  given  to  secure  its  payment.^ 


ably  among  its  creditors  held  not  to  support 
agreement  by  creditor  to  forliear  forcing 
collection  of  his  claim.  Mount  Vernon  Rat- 
tan Co.  v.  Joachimson,  103  N.  Y.  S.  1045. 
Agreement  to  pay  amount  admittedly  due 
under  insurance  policy,  there  being  no  dis- 
pute. Manley  v.  Vermont  Mut.  Fire  Ins.  Co., 
78  Vt.  331,  62  A.  1020.  Payment  of  loss  by 
insurance  company  to  third  person  held  no 
•consideration  for  agent's  promise  to  pay  to 
company  amounts  embezzled  by  subagent.  for 
which  agent  was  not  liable.  McKone  v.  Met- 
ropolitan Life   Ins.   Co.    [Wis.]    110  N.   W.   472. 

92.  Since  excavation  operations  on  adjoin- 
ing premises  did  not  relieve  tenant  from  ob- 
ligation to  pay  rent  reserved  in  lease,  held 
that  lier  agreement  to  pay  less  amount  while 
such  operations  continued  furnished  no  con- 
sideration for  alleged  agreement  of  landlord 
to  accept  reduced  rent,  and  to  waive  pro- 
vision giving  him  right  to  terminate  lease 
on  notice.  Seymour  v.  Hughes,  105  N.  Y.  S. 
249. 

93.  Defendant  agreed  to  convey  to  plaint- 
iff, for  specified  sum,  ninety  acres  of  land, 
five  of  which  belonged  to  lier  and  balance  to 
her  insane  son.  She  was  not  guardian  of  son, 
and  later  refused  to  convey.  It  was  then 
verbally  agreed  that  she  should  have  her- 
self appointed  son's  guardian,  obtain  order 
authorizing  sale  of  his  land,  and  would  con- 
vey to  plaintiff  part  of  son"s  land  for  amount 
originally  agreed  to  be  paid  for  whole  tract, 
and  part  of  her  own  land  for  an  additional 
amount.  Held  different  terms  and  conditions, 
whereby  plaintiff  was  to  get  less  land  and 
pay  more  money,  furnished  consideration  for 
new  contract.  Benton  v.  Magee  [Kan.]  8  9  P. 
902. 

94.  Is  presumption  in  sucla  case  that 
rights  and  obligations  of  original  contract 
are  waived  and  those  of  new  or  modified  con- 
tract   substituted    therefor.     I.inz    v.    Scliuck 


[Md.]  67  A.  286.  Agreement  to  pay  additional 
cost  of  digging  cellar  held  supported  by 
sufficient  consideration.  Id.  Actual  rescis- 
sion of  original  contract  held  not  necessary. 
Id. 

95.  Where  plaintiff  informed  defendant 
that  he  would  no  longer  work  under  con- 
tract to  do  certain  work  for  specified  sum, 
held  that  new  contract  whereby  defend- 
ant agreed  to  pay  him  such  sum,  after 
contract  price  was  exhausted,  as  would  in- 
sure liim  usual  day  wages  for  such  work 
after  paying  all  help  employed  by  liim,  was 
based  on  sufficient  consideration.  Scanlon 
V.  Northwood,  147  Mich.  139,  13  Det.  Leg.  N. 
1013,  110  N.  W.  493. 

96.  Flener  v.  Flener,  30  Ky.  L.  R.  543,  99 
S.  W.  258.  Payment  of  part  of  liquidated 
sum  due  is  not  to  be  taken  as  satisfaction  of 
full  debt  regardless  of  form  of  receipt  given. 
Sclilessinger  v.  Schlessinger  [Colo.]  88  P.  970. 
F'act  that  defendant  borrowed  sum  with 
which  to  make  payment  held  immaterial, 
particularly  where  it  was  not  alleged  that 
plaintiff  was  informed  of  that  fact.     Id. 

97.  Flener  v.  Flener,  30  Ky.  L.  R.  543,  99 
S.  W.  258. 

98.  Neither  executed  agreement  not  to 
avail  himself  of  law,  nor  threat  to  do  so. 
Schlessinger  v.  Schlessinger  [Colo.]  88  P. 
970. 

99.  See  7.  C.  L.   776. 

1.  Finch  V.  Green  225  111.  304,  80  N.  E. 
318;    Linz   v.    Schuck    [Md.]    67   A.    286. 

2.  Though  notes  given  by  married  woman 
for  accommodation  of  her  husband  were  un- 
enforceable against  her.  held  that  moral  obli- 
gation to  pay  them  was  sufficient  considera- 
tion to  support  renewal  notes  given  after 
liusband's  death.  Rathfon  v.  Locher  215  Pa. 
571,  64  A.  7;t0. 

3.  See  7  C.  L.  777. 

4.  Agreement  to  pay  for  services  previous- 


9  Cur.  Law. 


COXTKACTS  S  2. 


GG9 


Adcquanj.^ — At  common  law  mere  iiiadequac}'  of  consideration  is  not  alone 
ground  for  avoiding  a  contract'  unless  so  gross  as  to  shock  the  conscience  and 
amount  to  proof  of  fraud.«  The  civil  law,  however,  requires  that  the  consideration 
be  serious,  and  not  out  of  all  proportion  with  the  value  of  the  contract.^ 

.4  failure  of  consideration  ^^  in  whole  or  in  part  precludes  a  recovery  on  the 
contract  pro  tanto,"  and  may  be  ground  for  a  rescission  of  the  contract  ^-"  and  the 


ly  rendered  without  employment  or  request. 
Complaint  held  insufficient.  Fulton  v.  Var- 
ney,  117  App.  Div.   572,  102  N.  Y.  S.  608. 

5.  Carter  v.  Ware  Commission  Co.  [Tex. 
Civ.  App.]   101  S.  T\'.   52  4. 

e.     See  7  C.  L.  777. 

7.  In  absence  of  satisfactory  proof  of 
fraud,  smallness  of  consideration,  so  long  as 
it  is  large  enough  to  be  measurable,  is  im- 
material except  in  case  of  a  contract  to  pay 
a  definite  sum  of  money  at  definite  time. 
Rust  V.  Fitzhugh  ["SVis.]  112  N.  W.  508. 
Consideration  of  $1  lield  sufficient  to  sustain 
contract  for  division  of  net  proceeds  of  sale 
of  land  where  prospective  profits  and  time 
when  they  might  be  realized  were  uncertain. 
Id.  Valid  patent  or  right  to  sell  patented 
article  is  sufficient  consideration  for  note, 
thougli  value  of  patent  or  riglit  is  greatly 
overestimated.  Twentietli  Century  Co.  v. 
Quilling  130  Wis.  318,  110  N.  W.  174.  Held 
immaterial  wlietlier  consideration  for  release 
of  wholly  unliquidated  demand  was  large  or 
small.  Allen  v.  Ruland,  79  Conn.  465,  65  A. 
138.  One  dollar  paid  at  execution  of  oil  and 
gas  lease  and  annual  rental  tliereafter  paid 
held  sufficient  to  support  contract.  Pittsburg 
Vitrified  Pav.  &  Bldg.  Brick  Co.  v.  Bailey 
[Kan.]  90  P.  803.  Where  consideration  for  sale 
of  land  was  adequate  when  contract  was  made, 
fact  that  it  had  since  increased  in  value  held 
not  to  prevent  specific  performance.  East 
Jellico  Coal  Co.  v.  Carter,  30  Ky.  L..  R.  174, 
97  S.  W.  768.  Promise  that  claimant  should 
be  paid  $5,000  out  of  promisor's  estate  at  his 
death  in  return  for  services,  etc.,  held  valid 
and  enforceable  against  his  estate  tliougli 
such  sum  was  mucli  beyond  actual  value  of 
such  services.  In  re  Todd's  Estate,  47  Misc. 
35.  95  N.  Y.  S.  211.  Contract  to  pay  attorney 
contingent  fee  liaving  been  fairly  entered 
into  between  parties  of  full  contracting  age, 
with  full  knowledge  without  any  element  of 
fraud,  undue  influence,  oppression  or  conceal- 
ment, held  that  it  could  not  be  annulled 
merely  because  it  had  proven  advantageous 
and  profitable  to  attorney  and  fee  was  exor- 
bitant. Humphries  v.  McLachlan,  87  Miss. 
532,   40   So.    151. 

8.  Inadequacy  coupled  with  such  degree 
of  mental  %veakness  as  ■would  justify  infer- 
ence that  advantage  had  been  taken  of  that 
weakness  justifies  interference  of  court  of 
equity.  Allen's  Adm'rs  v.  Allen's  Adm'rs,  79 
Vt.  173,  64  A.  1110. 

9.  Consideration  of  $1  recited  as  having 
been  paid,  held  insufficient  to  support  oil  and 
gas  lease,  and  same  held  true  of  $2  to  be  paid 
for  privilege  of  retiring  therefrom  at  any 
time.  Murray  v.  Barnhart,  117  La.  1023,  42  So. 
489.  Fifty  dollars  to  be  paid  quarterly  by 
lessee  under  oil  and  gas  lease  in  case  he 
failed  to  develop  property  and  $100  to  be  paid 
by  him  in  case  he  elected  to  retire  from  con- 
tract, held  insignificant  and  lacking  in  seri- 
ousness. Jennings-Heywood  Oil  ."Syndicate  v. 
Houssiere-Latreille  Oil  Co.  [La.]  44  So.  481.    No 


lesion  where  cont-ract  is  aleatory.  Rudolf  v. 
Costa  [La.]  44  So.  477.  Where  there  is  no  le- 
sion because  contract  is  aleatory,  contract  is 
not  void  if  there  is  a  price,  however  small.  Id. 
Contract  of  sale  held  supported  by  sufficient 
consideration  where  was  an  actual  cash  pay- 
ment. Id.  There  being  absolute  sale,  in 
consideration  of  annuity  for  term  of  years  or 
for  life,  contention  that  there  was  no  price 
because  rental  of  property  exceeded  annuity 
held  untenable.     Id.     Conveyance  of  property 

I  Avhere  grantor  reserves  enough  for  his  sup- 
port the  consideration  for  which  is  obligation 

I  of  grantee  to  provide  grantor  with  home 
during  his  life  and  to  bury  him  when  dead, 
is  an  aleatory  contract,  which,  save  under 
exceptional  circumstances,  is  not  open  to  at- 
tack for  lesion.  Thielman  v.  Gahlman  [La.] 
44  So.  123.  Evidence  held  not  to  warrant  re- 
scission of  sale  of  realty  on  ground  of  lesion 
beyond  moity.  Cain  v.  Bauman  118  La.  82, 
42  So.   654. 

10.  See  7  C.  L.  77  7. 

11.  Where  consideration  moving  to  maker 
of  contract  is  promise  by  other  party  of 
something  to  be  fulfilled  in  future,  latter 
must  furnish  consideration  contemplated  or 
defense  of  total  or  partial  failure  of  .n- 
sideration  will  be  available  to  maker  as  de- 
fense to  action  on  contract.  Reynolds  v. 
Nevin,  1  Ga.  App.  269,  57  S.  E.  918.  Where 
uncontradicted  evidence  showed  failure  of 
consideration  for  notes  sued  on  held  propei 
to  direct  verdict  for  defendant.  Id.  Evi- 
dence held  to  sustain  finding  that  notes  and 
mortgage  were  given  in  payment  for  goods 
to  be  delivered  in  future,  which  were  in  fact 
never  delivered.  Alexander  County  Nat.  Bk. 
v.  Foster  [Mo.  App.]  101  S.  W.  685.  Acts  of 
defendant  in  procuring  payment  of  certain 
notes  and  undertakings  held  not  induced  by 
oral  agreement  whereby  note  sued  on  was  to 
to  be  canceled  in  consideration  of  his  making 
or  procuring  such  payment,  but  to  have  been 
wholly  independent  thereof,  and  hence  was 
failure  of  consideration  for  agreement  to 
cancel.  Utah  Sav.  &  Trust  Co.  v.  Bamberger 
[Utah]  86  P.  961.  Deed  made  freely,  volun- 
tarily and  witliout  fraud  passes  title  though 
consideration  may  fail  in  whole  or  in  part. 
Ripperdan  v.  Weldy,  149  Cal.  667,  87  P.  276. 
Mere  fact  that  part  of  consideration  for 
transfer  consisted  of  covenant  against  alien- 
ation which  could  not  be  legally  enforced 
held  not  to  make  deed  absolutely  void,  even 
if  it  could  be  held  to  be  failure  of  considera- 
tion authorizing  rescission.  Id.  Evidence 
held  insufficient  to  support  defense  of  want 
or  failure  of  consideration  for  notes  alleged 
to  have  been  given  for  money  loaned.  Glenn 
V.  Zenovitch  [Ga.]  58  S.  E.  26.  Release  of 
defendant  from  liability  on  stock  subscrip- 
tion held  not  the  consideration  for  release 
of  his  rights  under  such  subscription,  and 
hence  contention  tliat  consideration  for  his 
contract  had  failed  because  release  of  his 
liability   was   void   was   untenable.     Hladovec 
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recovery  of  the  value  of  any  property  parted  with  pursuant  thereto.^^  Equity  will 
not  interfere  and  declare  a  failure  of  consideration  in  whole  or  in  part  except  in 
cases  where  the  money  could  have  been  recovered  back  if  paid.^* 

§  3.  Validity  of  contract.  A.  General  principles'^ — All  men  have  an  abso- 
lute right  to  contract  or  to  refrain  from  contracting/*^  and  to  act  in  voluntary 
combination  with  respect  to  contracting  or  refraining  from  contracting  regardless 
of  their  motives  in  so  doing.^"  Under  the  civil  law  a  contract  is  not  necessarily 
unenforceable  because  innominate,  particularly  where  it  has  been  fully  executed  by 
one  party. ^^ 

Matters  relating  to  the  contracts  of  domestic  ^^  and  foreign  corporations,-*^ 
aliens,-^  infants,--  and  married  women,-^  and  to  usurious  -*  and  gambling  con- 
tracts,'^ contracts  made  on  Sunday,-^  and  to  the  effect  of  the  interstate  commerce 
law  on  contracts  of  transportation,-'  are  treated  elsewhere. 

(§3)  B.  Subject-matter  or  consideration.^^ — There  is  a  conflict  of  authority 
as  to  the  validity  of  a  sale  by  an  heir  of  his  expectancy.-^ 


V.  Paul.  222  111.  254,  78  N.  E.  619.  Allega- 
tions of  answer  that  plaintiff  undertook  to 
turn  over  certain  property  to  defendant  held 
not  supported  by  evidence  or  findings  so  that 
defense  that  only  part  of  property  was  de- 
livered and  that  value  of  property  not  de- 
livered was  greater  than  plaintiff's  claim,  and 
hence  there  was  failure  of  consideration,  was 
not  established.  Drovers'  Live  Stock  Com- 
mission Co.  V.  Wolff  Packing  Co.,  74  Kan. 
330,  89  P.  465,  86  P.  128.  Where  plaintiff  ad- 
vanced money  to  insurance  company  to  pay 
premium  on  policy  in  which  defendant  was 
named  as  beneficiary  at  defendant's  instance 
ami  request,  held  fact  that  policies  were  void 
because  application  was  not  set  out  in  or 
attaciied  to  policy  was  no  defense  to  action 
on  due  bill  given  by  defendant  for  money  so 
advanced.  Locker  v.  Kuechenmiester,  120 
Mo.  App.  701,  98  S.  W.  92.  In  absence  of 
fraud,  note  given  in  settlement  of  claim  on 
certain  tax  certificates  held  not  void  for  fail- 
ure of  consideration  though  certificates  were 
in  fact  void.  Armijo  v.  Henry  [N.  M.]  89 
P.  305.  Evidence  held  insufficient  to  show 
total  failure  of  consideration  for  note  sued 
on.  Steven  v.  Henderson  [Neb.]  110  N.  W. 
646.  Where  it  was  admitted  that  defendant 
executed  and  delivered  his  note  to  third  per- 
son to  be  used  by  latter  as  part  payment  of 
purchase  price  of  threshing  macliine  pur- 
chased from  plaintiff,  held  that  defendant 
could  not  escape  liability  on  note  which  had 
been  turned  over  to  plaintiff  on  ground  of 
failure  of  consideration  because  tliird  person 
failed  to  carry  out  his  agreement,  made  at 
time  note  was  given,  to  thresh  defendant's 
grain,  at  customary  price,  in  amount  equal 
to  face  of  note.  Page  v.  Goiser  Mfg.  Co..  17 
Okl.  110,  87  P.  851.  Where  county  orders 
were  adjudged  fraudulent  and  void,  held  that 
there  was  total  failure  of  consideration  for 
their  sale.  Giblin  v.  North  Wisconsin  Lum- 
ber Co.   [Wis.]   Ill  N.  W.  499. 

12.  See,  also,  §  8B,  post.  W^here  party  in 
consideration  of  conveyance  to  him  of  iand 
assumes  maintenance  and  care  of  grantor, 
his  failure  to  substantially  perform  author- 
izes rescission  for  failure  of  consideration. 
Alvey  V.  Alvey,  30  Ky.  L.  Pv.  234,  97  S.  W. 
1106. 

13.  One  conveying  land  or  other  property 
to    another    pursuant    to    an    oral    agreement 


which  latter  refuses  to  perform  and  cannot 
be  compelled  to  perform  because  within 
statute  of  frauds  may  recover  value  thereof 
on  theory  of  failure  of  consideration.  Crom- 
well  v.    Norton,    193    Mass.    291,    79    N.    E.    433. 

14.  Not  where  is  mistake  of  law  as  to  lia- 
bility where  both  parties  know,  or  have 
means  of  obtaining  knowledge,  of  all  facts. 
Armijo   v.    Henry    [N.   M.]    89    P.    305. 

15.  See  7  C.  L.  778. 

16.  Motives  actuating  one  in  refraining 
from  contracting  not  open  to  inquiry.  Booth 
V.   Burgess    [N.   J.   Eq.]    65   A.   226. 

17.  Booth  V.  Burgess   [N.  J.  Eq.]   65  A.  226. 

18.  Conveyance  of  property,  consideration 
for  which  is  obligation  of  grantee  to  provide 
grantor  with  home  for  life  and  to  bury  him 
when  dead,  though  neither  a  sale  nor  a  dona- 
tion, held  not,  after  having  been  fully  exe- 
cuted by  grantee,  open  to  attack  by  collateral 
heirs  of  grantor  on  ground  that  such  con- 
tract is  unknown  to  the  law.  Thielman  v. 
Gahlman    [La.]   44   So.   123. 

1S>.     See  Corporations,  7  C.  L.  862. 

See  Foreign  Corporations,  7  C.  L.  1725. 

See  Aliens,  9  C.  L.  84. 

See  Infants,  8  C.  L.  267. 

See  Husband  and  Wife,  8  C.  L.   122. 

See  Usury.  8  C.  L.  2211. 

See  Gambling  Contracts,    7   C.  L.   1858. 

See  Sunday,   8  C.   L.   2045. 

See  Commerce,  9  C.  L.  5S3. 

See  7  C.  L.  778. 

See,  also.  Real  Property,  8 
ludiaua:  Though  looked  upon 
picion  and  presumed  to  be  fraudulent, 
a  sale  is  valid  if  made  for  fair  price  and 
with  consent  of  ancestor.  McAdams  v.  Bailey 
[Ind.  App.]  80  N.  E.  171.  Sale  held  to  estop 
grantor    from    claiming    property.      Id.. 

Kentucky:  Expectancy  of  an  heir  to  in- 
herit estate  of  his  ancestor  cannot  be  subject 
of  a  sale.  Elliott  v.  Leslie,  30  Ky.  L.  R.  743, 
99  S.  W.  619.  Sum  paid  son  by  his  father  in 
consideration  of  his  release  of  his  interest  in 
father's  estate  held  to  be  treated  as  an  ad- 
vancement.     Id. 

Louisiana:  Sale  of  realty  held  not  void  as 
an  attempt  to  dispose  of  an  interest  in  the 
succession  of  living  persons.  Rudolf  v. 
Costa  [La.]  44  So.  477.  Executed  contract  of 
sale  of  realty  by  husband  and  wife  held  not 
subject    to    be    set    aside    on    ground    that    it 
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Contracts  which  involve  the  doing  of  a  thing  prohibited  by  statute  under  pen- 
alty are  generally  held  to  be  void,  even  though  the  statute  does  not  expresslv  so  pro- 
vide,^<>  particularly  where  the  object  sought  is  the  protection  of  the  public.''^  Some 
courts,  however,  hold  that  the  penalty  imposed  excludes  all  others,  and  that  such 
contracts  are  valid  unless  it  clearly  appears  that  the  legislature  intended  otherwise.''- 

Definiteness  and  certainty  of  terms.^^ — In  order  to  be  enforceable,  a  contract 
must  be  reasonably  definite  and  certain  in  its  terms,^*  or  capable  of  being  made 
Both  contracting  parties  must  be  named  or  otherwise  described."'^ 


so.- 


thereby  became  interest  of  each  spouse  that 
other  should  die  first  and  interest  of  vendee 
that  both  should  die  as  soon  after  sale  as 
possible.     Id. 

30.  For  the  effect  on  its  contracts  of  the 
failure  of  a  foreign  corporation  to  comply 
with  regulatory  statutes  see  Foreig'n  Cor- 
porations, 7  C.  L.  1725.  No  recovery  can  be 
had  for  price  of  fertilizer  sold  without  com- 
pliance with  statute  regulating  sales  thereof, 
nor  on  any  note  given  for  consideration 
thereof.  Boyett  v.  Standard  Chem.  &  Oil  Co., 
146  Ala.  554,  41  So.  756.  Contract  requiring 
advertisement  of  delinquent  accounts  for  sale 
held  terminated  by  statute  subsequently  en- 
acted prohibiting  such  advertising  under 
penalty.  American  Mercantile  Exchange  v. 
Blunt  [Me.]  66  A.  212.  Contract  for  construc- 
tion of  building  calling  for  construction  of 
roof  in  violation  of  St.  1892.  c.  419.  §  64,  regu- 
lating construction  of  buildings.  Eastern  Ex- 
panded Metal  Co.  v.  Webb  Granite  &  Const. 
Co.  [Mass.]  81  N.  E.  251.  Con-tract  to  carry 
interstate  shipment  of  goods  at  less  tiian 
published  rate,  in  violation  of  interstate 
commerce  act.  Atchison,  etc.,  R.  Co.  v. 
Holmes,  18  Okl.  92,  90  P.  22.  Real  estate 
dealers  failing  to  pay  privilege  tax  imposed 
by  Acts  1901,  p.  200,  c.  128,  |  4,  held  not  en- 
titled to  recover  on  contracts  to  pay  them 
commissions  for  procuring  purchasers  for 
certain  lands.  Pile  v.  Carpenter  [Tenn.]  99 
S.  W.  360. 

31.  Ptnalty  in  such  case  is  enuivalent  to 
express  prohibition.  Levison  v.  Boas  [Cal.] 
88  P.  825.  Contiact  of  pledge  with  pawn- 
broker held  void  where  he  failed  to  procure 
license  or  to  make  prescribe  1  entries  of  his 
transactions  in  register,  and  hence  was  guilty 
of  misdemeanor  under  Pen.  Code  §|  338,  339. 
Id. 

:-2.     See  7  C.  L.  778,  n.  6. 

33.  See  7  C.  L.  779. 

34.  Written  insttument  is  not  void  for  am- 
biguity whtre  contract  of  the  parties  can  be 
clearly  and  certainly  ascertained  therefrom. 
Pangle  v.  Quigg,  74  Kan.  581,  87  P.  724.  Law 
leans  against  destruction  of  contracts  on 
ground  of  uncertainty  and  contract  will  not 
be  declare  1  void  on  that  ground  unless  after 
reading  and  interpreting  it  in  light  of  cir- 
cumstances under  which  it  was  made,  and 
supplying  or  rejecting  words  necessary  to 
carry  into  effect  reasonable  intention  of  par- 
ties, their  intention  cannot  be  fairly  collected 
and  effectuated.  Leffler  Co.  v.  Dickerson,  1 
Ga.  App.  63,  57  S.  E.  911.  To  warrant  specific 
performance  of  contract  for  conveyance  of 
realty  it  must  contain  such  a  description  of 
property,  either  in  terms  or  by  reference, 
that  It  can  be  ascertained  without  parol 
evidence.  Willmon  v.  Peck  [Cal.  App.]  91 
P.  164. 


Contracts  held  .siiitii-ieutl.v  ileilaile  and  cer- 
tain: Oil  and  gas  lease.  Ringle  v.  Quigg.  74 
Kan.  581,  87  P.  724.  To  pay  broker  commis- 
sion for  selling  land.  Kepner  v.  Ford  [N. 
D.]  Ill  X.  W.  619.  Memorandum  of  sale. 
Bailey  v.  Leishman  [Utah]  89  P.  78.  As 
to  who  was  to  make  certain  payments. 
Wills  V.  Pennell,  116  App.  Div.  493,  101 
N.  Y.  S.  1017.  Contract  to  erect  or  cause 
[  to  be  erected  store  building  on  certain  tract 
I  of  land  at  some  convenient  place  to  be  there- 
I  after  agreed  on,  but  not  more  than  specified 
distance  from  railroad,  and  to  keep  stock  of 
merchandise  therein  and  conduct  general 
merchandise  business,  held  sufficiently  deft- 
]  nite  to  support  action  for  damages  for  its 
breach.  Iowa-Minnesota  Land  Co.  v.  Conner 
[Iowa]  112  N.  W.  S20.  Contract  held  not  too 
indefinite  and  uncertain  to  warrant  recovery 
of  substantial  damages.  Crichfield  v.  Julia 
[C.  C.  A.]- 147  F.  65.  Contract  by  children  to 
pay  certain  sum  monthly  for  support  of 
mother,  payment  to  be  made  to  child  with 
whom  she  should  elect  to  stay,  held  not  void 
on  ground  that  it  did  not  sufficiently  appear 
to  whom  money  was  to  be  paid.  Worth  v. 
Daniel,  1  Ga.  App.  15,  57  S.  E.  898.  Building 
contract  held  not  so  uncertain  as  to  be  im- 
possible of  performance  as  matter  of  law. 
American  Surety  Co.  v.  San  Antonio  Loan  & 
Trust  Co.  [Tex.  Civ.  App.]  98  S.  W.  387.  Note 
dated  March  25,  1904,  and  payable  on  "the 
first  day  of  November."  without  specifying  a 
year,  held,  in  absence  of  anything  requir- 
ing contrary  construction  to  be  construed  as 
maturing  on  first  day  of  November,  1904. 
Leffler  Co.  v.  Dickerson,  1  Ga.  App.  63,  57  S. 
E.  911.  Contract  for  transfer  of  patent  to 
corporation  to  be  formed,  etc.,  held  suffi- 
ciently definite  and  certain  to  be  enforceable 
in  equity.  Howe  v.  Howe  &  Owen  Ball  Bear- 
ing Co.  [C.  C.  A.]  154  F.  820.  Description  of 
land  held  sufficiently  definite  to  sustain  bill 
for  specific  performance  of  oral  contract  to 
convey  it.  White  v.  Poole  [N.  H.]  65  A.  255. 
Contract  held  void  for  uncertainty;  Bun- 
nell V.  Rosenberg,  126  111.  App.  196.  Promise 
by  decedent  to  plaintiff's  mother  to  take 
plaintiff  and  do  a  good  part  by  her.  McMor- 
row  V.  Dowell,  116  Mo.  App.  2S9,  90  S.  Vv'.  72S. 
Contract  to  deliver  telegram  "toward  Hous- 
ton Heights."  Klopf  v.  Western  Union  Tel. 
Co.  [Tex.  Civ.  App.]  97  S.  W.  829.  Cannot 
be  enforced  where  price  is  not  definitely 
agreed  upon.  Butler  v.  Kemmerer  [Pa.]  67 
A.  332.  Agreement  by  defendant  that  in  case 
he  made  any  profit  out  of. business  of  cer- 
tain company  he  would  divide  it  upon  a  lib- 
eral basis  witli  plaintiff  held  too  indefinite 
to  afford  basis  for  recovery.  Id.  Even  if 
transaction  amounted  to  contract  to  employ 
plaintiff's  teams,  held  that  it  was  too  in- 
definite as   to   duration  to   enable   him   to   re- 
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(§3)     C.  Mutuality.^' — As  a  general  rule  the  contract  must  be  mutual;  that 
is,  it  must  be  capable  of  enforcement  by  either  party  against  the  otlier.^^     The 


cover  future  profits  alleged  to  have  been 
lost  by  refusal  to  furnish  such  employment. 
Christie  v.  Patton  [Ala.]  42  So.  614.  Con- 
tract to  furnish  sewerage  service  fixing  no 
time  for  its  duration  held  incapable  of  spe- 
cific performance.  Soloman  v.  Wilmington 
Sewerage    Co.,    142    N.    C.    439,    55    S.    E.    300. 

35.  Contract  for  purchase  and  sale  of  salt 
held  not  void  for  uncertainty  because  buyer 
was  given  discretion  as  to  grades  wliere 
maximum  amount  which  seller  could  be 
called  upon  to  deliver  and  purcliaser  to  take 
was  absolutely  fixed.  Mebius  &  Dresclier  Co. 
V.  Mills  [Cal.]  88  P.  917.  Contract  for  storage 
and  financing  held  not  too  indefinite  to  be 
capable  of  enforcement.  Pope  v.  Graniteville 
Mfg.  Co.,  1  Ga.  App.  176,  57  S.  E.  949.  Mort- 
gage on  "all  crops  of  cotton,  corn,  or  other 
agricultural  products"  grown  by  mortgagor 
in  certain  county  during  certain  year  held 
valid.  Read  Phosphate  Co.  v.  Weichsel- 
baum  Co.  [Ga.  App.]  58  S.  E.  122.  Mortgage 
on  "all  my  crops  corn,  cotton,  etc.,  now  up 
and  growing,  on  about  240  acres  of  land, 
all  the  above  property  is  in  Jackson  district, 
county  and  state  aforesaid."  held  good  as  be- 
tween parties,  parol  evidence  being  admis- 
sible to  identify  property.  Id.  Agreement 
to  reconvey  land  conveyed  held  sufficiently 
definite  and  certain  to  warrant  decree  of 
specific  performance.  McAllen  v.  Raphael 
[Tex.  Civ.  App.]   96  S.  W'.  760. 

36.  Writing  naming  but  one  party  held 
not  contract  of  sale.  North  Packing  &  Pro- 
vision Co.  v.  Lynch  [Mass.]   81  N.  E.  891. 

37.  See  7  C.  L.  779. 

38.  Contracts  held  mutual:  Agreement  to 
allow  defendant  to  build  substructure  of 
bridges  for  building  of  which  plaintiff  might 
receive  contracts  from  government,  since 
plaintiff  could  have  compelled  defendant  to 
do  substructure  work,  thougli  at  a  loss. 
Virginia  Bridge  &  Iron  Co.  v.  Crafts  [Ga. 
App.]  58  S.  E.  322.  Oral  agreement  whereby 
plaintiff  was  to  store  and  finance  certain 
cotton  for  defendant,  and  containing  mu- 
tual promises.  Pope  v.  Graniteville  Mfg.  Co., 
1  Ga.  App.  176,  57  S.  E.  949.  Contract  not  be- 
ing within  statute  of  frauds  held  that  it  was 
not  rendered  unilateral  because  only  one  of 
the  parties  signed  subsequent  letter  stating 
its  terms.  Id.  Defeasance  agreement  giving 
right  to  redeem  from  deed  absolute  in  form 
intended  as  mortgage.  Linkemann  v.  Knep- 
per,  226  111.  473,  80  N.  E.  1009.  Gas  and  oil 
lease.  Ringle  v.  Quigg,  74  Kan.  581.  87  P. 
724.  Contract  for  sale  of  land.  Wadick  v. 
Mace.  118  App.  Div.  777,  103  N.  Y.  S.  889. 
Contract  for  sale  of  land  signed  by  vendor 
alone.  East  Jellico  Coal  Co.  v.  Carter,  30 
Ky.  L.  R.  174,  97  S.  W.  768.  Contract  to  pay 
broker  commission  for  procuring  purchaser 
for  land,  though  not  signed  by  broker.  Kep- 
ner  v.  Ford  [N.  D.]  Ill  N.  W.  619.  Contract 
for  sale  of  salt.  Mebius  &  Drescher  Co.  v. 
Mills  [Cal.]  88  P.  917.  Agreement  to  trans- 
fer patents  to  corporation  to  be  formed  in 
consideration  of  cash  payments  made  and  to 
be  made,  and  certain  portion  of  stock  of  .said 
corporation.  Wills  v.  Pennell,  116  App.  Div. 
493,  101  N.  T.  S.  1017.  Upon  acceptance  of 
offer  contained  in  memorandum  of  sale,  held 
that  law  would  imply  promise  to  accept  and 


pay  for  goods  on  part  of  accepting  party,  so 
that  promises  thereupon  became  mutual  and 
enforceable.  Bailey  v.  Leishman  [Utah]  89 
P  78.  Contract  held  to  bind  seller  to  deliver 
as  many  ties  as  he  could  get  by  ordinaiy  care 
and  dilligence  in  time  fixed.  Louisville  & 
N.  R.  Co.  V.  Coyle,  30  Ky.  L.  R.  567,  99  S.  W. 
237;  Id.,  30  Ky.  L.  R.  201,  97  S.  W.  772.  Lease 
binding  lessor  as  long  as  lessee  paid  rent  and 
lessee  until  he  gave  month's  written  notice 
of  termination  at  end  of  year.  Morris  v. 
Healy  Lumber  Co.  [Wash.]  91  P.  186.  Con- 
tract of  employment  held  to  bind  both  parties 
for  five  years.  Butterick  Pub.  Co.  v.  Whit- 
comb,  225  111.  605,  SO  N.  E.  247.  Contract  held 
not  so  lacking  in  mutuality  as  to  preclude  its 
enforcement  in  equity.  General  Elec.  Co.  v. 
"S^^estinghouse  Elec.  Co.,  151  F.  664.  Contract 
under  seal  and  reciting  receipt  of  valuable 
consideration  whereby  plaintiff  was  to  take 
charge  of  lands  of  testator,  giving  as  much 
time  to  management  thereof  as  might  seem 
necessary  to  him,  and  to  use  liis  best  judg- 
ment in  disposing  of  same,  and  to  receive 
lialf  net  proceeds  of  all  sales.  Mills  v.  Smith, 
193  Mass.  11,  78  N.  E.  765.  Pledge  of  ring 
held  not  unilateral  as  failing  to  fix  time 
within  which  pledgor  miglit  redeem  after 
expiration  of  year  wlien  tender  of  amount 
necessary  to  redeem  was  made  within  rea- 
sonable time  after  expiration  of  year  and 
kept  good.  Andrews  v.  Uncle  Joe  Diamond 
Broker  [Wash.]  87  P.  947.  Contract  founded 
on  consideration  is  not  invalid  for  want  of 
mutuality  because  it  is  obligatory  on  one 
party  and  optional  on  otlier.  Pittsburg 
Vitrified  Pav.  &  Bldg.  Brick  Co.  v.  Bailey 
[Kan.]  90  P.  803.  Lease  as  whole  being 
supported  by  sufficient  consideration  held 
that  fact  that  it  did  not  bind  lessor  to  furnish 
beer  of  its  own  manufacture  did  not  preclude 
enforcement  of  covenant  by  lessee  not  to 
sell  any  other  kind  of  beer,  sucli  covenant 
being  mere  restriction  on  use  of  premises. 
Sclilitz  Brewing  Co.  v.  Nielsen  [Neb.]  110  N. 
W.  746.  Signing  of  mutual  undertaking  to 
perform  a  specific  common  object  does  not 
necessarily  render  contract  unilateral,  "^'orth 
V,  Daniel.  1  Ga.  App.  15.  57  S.  E.  898.  Agree- 
ment by  children  to  pay  certain  sum  monthly 
for  support  of  mother  lield  not  unilateral. 
Id. 

Cuntraetn  held  lacking  in  mutuality:  Con- 
tract for  sale  of  ties  since  it  did  not  bind 
plaintiffs  to  deliver  any  ties.  Lowe  v.  Ayer- 
Lord  Tie  Co.,  29  Ky.  L.  R.  1302,  97  S.  T\^  383. 
Covenant  in  mortgage  binding  mortgagor  to 
erect  saloon  on  mortgaged  premises  and  to 
sell  mortgagee's  beer  exclusively  for  period 
of  ten  years.  Huebncr-Toledo  Breweries  Co. 
V.  Zevnik,  4  Ohio  N.  P.  (N.  S.)  193.  Contract 
for  sale  of  certain  proportion  of  nut  and 
slack  produced  from  operation  of  coal  mine, 
where  it  was  left  entirely  optional  with 
sellers  whether  or  not  they  would  separate 
any  or  all  of  nut  and  slack  from  run  of 
mine.  Artemus-Jellico  Coal  Co.  v.  Ulland,  7 
Ohio  C.  C.  (N.  S.)  605.  Contract  to  furnish  ice 
for  certain  year  at  specified  price,  there  be- 
ing no  obligation  to  sell  any  specified 
amount  and  no  obligation  on  part  of  other 
party  to  buy.  Tyler  Ice  Co.  v.  Coupland  [Tex. 
Civ.   App.]    99   S.    W.   133.     Agreement  to  fur- 
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rule  does  not,  however,  apply  to  contracts  which  have  been  executed  in  whole  or  in 
part.^'-*  Siinilarl}^  under  the  civil  law,  a  protestative  contract  is  void,*"  and  a  pro- 
testative  obligation  retains  that  character  only  so  long  as  it  has  not  been  fulfilled  in 

whole  or  in  part.*^ 

(§3)  D.  Public  policy  in  general.*' — A  contract  valid  where  made  will  not 
ha  enforced  if  contrary  to  the  law  or  the  puljlic  policy  of  the  state  where  enforcement 
is  sought. ^^ 

Contracts  waiving  exemptions  provided  by  law,**  or  against  the  policy  and  spirit 
of  })articular  statutes,*^  or  to  compensate  an  attorney  for  collecting  gambling  debts 
by  })aying  him  a  percentage  of  the  amount  collected,**^  or  to  pay  a  witness  extra  com- 


nish  heat  for  building  at  specified  rate  per 
>ear  as  long  as  owner  desired  it  to  be  sup- 
plied held  not  enforcible  in  equity  at  suit 
of  either  party.  Fowler  Utilities  Co.  v.  Gray 
[Ind.]  79  N.  E.  897.  Contract  to  furnish 
sewerage  service  held  so  lacking  in  mu- 
tuality that  specific  performance  could  not 
be  decreed,  where  defendant  was  bound  to 
perform  but  could  not  compel  plaintiffs  to 
continue  to  pay.  Soloman  v.  Wilmington 
Sewerage  Co.,  142  X.  C.  439,  55  S.  E.  300.  Con- 
tract to  prepare  certain  designs  held  unilat- 
eral one  binding  on  plaintiTl  alone  which  did 
not  bind  defendant  unless  he  accepted  and 
approved  them.  American  Fine  Art  Co.  v. 
Simon  [C.  C.  A.]  153  F.  1020.  Question 
whether  defendant  so  approved  an,d  accepted 
them  as  that  such  acceptance  and  approval 
constituted  orders  according  to  terms  and 
conditions  of  contract  held  for  jury.  Id.  Real 
and  only  consideration  for  oil  and  gas  lease 
held  to  be  obligation  on  part  of  lessee  to  de- 
velop property,  so  that  where  lessee  was 
given  option  not  to  develop  on  making  cer- 
tain periodical  payments  lease  was  void. 
Jennings-Heywood  Oil  Syndicate  v.  Hous- 
siere-I.atreille  Oil  Co.  [La.]  44  So.  481. 
Agreement  for  exchange  of  property  of  mar- 
ried woman  signed  by  her  husband  on  her 
behalf  without  proper  authority  held  unen- 
forceable by  either  party  in  absence  of  ten- 
der of  conveyance  by  her.  Shanks  v.  Michael 
[Cal.  App.]  88  P.  596.  Other  party  is  not 
bound  by  executory  contract  made  by  agent 
requiring  ratification  by  principal  unless  he 
assents  thereto  after  such  ratification,  since 
before  ratification  contract  was  not  mutual, 
and  hence  principal  could  not  give  it  validity 
by  ratification  without  consent  of  other 
party.  Pacific  Mill  Co.  v.  Inman,  Poulsen  & 
Co.   [Or.]  90  P.  1099. 

3J>.  Where  performance  of  contract  not  re- 
quiied  to  be  in  writing  by  one  party  is  not 
compulsory  and  he  has  an  election  to  perform 
or  not  as  he  chooses,  but  he  elects  to  perform, 
want  of  mutuality  is  thereby  eliminated,  and 
he  may  then  have  specific  performance 
against  other  party,  in  proper  case,  though 
no  cause  of  action  would  lie  at  all  for  per- 
formance on  his  part.  Lowe  v.  Ayer-Lord  Tie 
Co..  29  Ivy.  L.  R.  1302,  97  S.  W.  383.  Where 
plaintiffs  had  right  to  refuse  to  deliver  ties 
if  they  were  not  satisfied  witli  defendant's 
inspection  thereof,  held  that  fact  that  plaint- 
iffs manufactured  merchantable  ties  which 
defendant  refused  to  inspect  or  pay  for  was 
not  such  performance  as  would  remove  lack 
of  mutuality.  Id.  Part  performance  held  to 
have  relieved  contract  to  furnish  ties  from 
want  of  mutuality.  Louisville  &  N.  R.  Co. 
V.  Coyle,  30  Ky.  L.  R.  201,  97  S.  W.  7  72,  30  Ky. 
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L.  R.  567,  99  S.  W.  237.  Contract  by  defend- 
ant to  divide  net  proceeds  of  sale  of  lands 
held  enforceable  after  sales  were  made, 
thougli  other  party  did  not  promise  anything 
and  there  was  nothing  in  agreement  wliereby 
he  could  force  a  sale  and  a  determination  of 
net  profits  for  division.  Rust  v.  Fitzhugh 
[Wis.]  112  X.  T\'.  508.  Contract  for  sale  of 
realty  of  insolvent  corporation  held  not  so 
lacking  in  mutuality  as  to  defeat  suit  for 
specific  performance  because  it  contained  un- 
enforceable provision  that  vendor  would  pro- 
cure resignation  of  directors  of  said  corpora- 
tion, where  he  in  fact  complied  therewith 
prior  to  entry  of  decree.  Kentucky  Distil- 
leries &  M'arehouse  Co.  v.  Blanton  [C.  C.  A.] 
149  F.  31.  Contract  to  transfer  interest  in 
patent  to  corporation  held  not  unilateral, 
but  an  executed  contract  on  part  of  one  party 
and  executory  one  on  part  of  otlier.  Howe 
v.  Howe  &  Owen  Ball  Bearing  Co.  [C.  C.  A.] 
154    F.    S20. 

40.  Civ.  Code,  art.  2034.  Oil  and  gas  lease 
according  to  lessee  right  to  put  an  end  to 
it  at  any  time  on  payment  of  merely  nominal 
sum  held  purely  protestative  on  part  of 
lessee  and  hence  void.  Murray  v.  Barnhart, 
117  La.   1023.  42  So.  489. 

41.  Murray  v.  Barnhart,  117  La.  1023,  42 
So.  489. 

42.  See   7   C.   L.    781. 

43.  See  Conflict  of  Laws,  9  C.  L.  596. 

44.  Stipulation  in  note  held  simply  a 
waiver  of  exemptions.  Teague  v.  Weeks 
[Miss.]   42  So.  172. 

45.  Contract  whereby  creditor  agreed  to 
pay  trustee  in  bankruptcy  certain  sum  over 
and  above  compensation  provided  for  by 
bankruptcy  act  held  void  under  §  48  of  the- 
act,  and  §  72  of  the  amendment  of  1903.  Dev- 
ries  V.  Orem,  104  Md.  648,  65  A.  430.  Where 
constitution  fixed  term  of  policeman's  em- 
ployment at  two  years,  contract  by  city  with 
policeman,  in  consideration  of  his  employ- 
ment, that  he  might  be  removed  at  any  time 
by  council  or  city  marshal  wittiout  notice 
or  cause.  City  of  Paris  v.  Cabiness  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  549,  98  S.  W.  925. 
Complaint  held  not  demurrable  as  showing 
that  plaintiff's  employment  by  city  as  en- 
gineer was  attempt  to  provide  for  perform- 
ance of  regular  duties  of  city  engineer  con- 
trary to  general  statutory  provisions  on  the 
subject.  City  of  Decatur  v.  McKean,  167  Ind. 
249,  78  N.  E.  982. 

46.  Agreement  by  common  gambler  to 
pay  attorney  certain  per  cent  of  all  claims 
he  might  collect  which  were  defended  or  ob- 
jected to  on  ground  that  they  were  gambling 
debts.  Delahunty  v.  Canfield,  118  App.  Div. 
883,  103  X.  Y.  S.   939. 
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pensatioii  for  testimony  wliieh  he  is  bound  to  give  under  liis  subpoena/"  or  wliich 
unreasonably  interfere  witli  tlie  settlement  of  the  estate  of  a  deeedent,**  or  which 
wholly  exclude  the  jurisdiction  of  the  courts/^  or  restraining  the  free  sale  and 
transfer  of  corporate  stock,°"  or  necessarily  tending  to  reciuire  agents  to  serve  two 
principals  of  antagonistic  interests,^^  or  to  induce  agents  ^-  or  employes  ^^  to  be 
false  to  their  employers'  intei'ests,  or  which  contemplate  or  necessarily  involve  the 
defrauding  or  victimizing  of  third  persons,^*  or  which  impose  a  penalty  upon  litigat- 
ing a  claim  for  injury  to  person  or  property,^^  contracts  between  a  municipality  and 
a  citizen  which  operate  to  relieve  the  latter  from  taxation,^'^  secret  agreements  favor- 
ing a  few  creditors  on  the  winding  up  of  a  partnership,^'  and  contracts  the  object 
and  effect  of  which  is  to  chill  a  judicial  sale  and  stifle  competition  thereat,^*'  have 
been  held  to  he  void. 


47.  Contract  to  pay  witness  testifying  as 
to  matters  of  fact  for  his  loss  of  time  a 
greater  sum  than  statutory  fees.  Wright  v. 
Somers,   125   IH.   App.   256. 

Agreenifnt  to  pay  medical  expert  extra 
compensation  for  testifying  as  to  matters  of 
professional  opinion  held  contrary  to  public 
policy,  though  party  having  him  subponaed 
knew  that  he  was  accustomed  to  make  extra 
charge  it  being  his  duty  to  give  sucli  testi- 
mony under  subpoena.  Burnett  v.  Freeman, 
125  Mo.  App.   683,  103  S.  W.  121. 

48.  Contract  whereby,  plaintiff  was  to 
take  entire  charge  of  lands  of  other  party 
and  to  dispose  of  same  according  to  liis  best 
judgment,  and  whicli  was  made  binding  on 
such  other  party's  executors,  lield  not  void 
as  unreasonably  and  unlawfully  interfering 
with  settlement  of  latter's  estate.  Mills  v. 
Smith,  193  Mass.  11,  78  N.  E.  765. 

49.  Provision  in  paving  contract  authoriz- 
ing city  to  withhold  so  much  of  contract  price 
as  would  protect  materialmen  lield  valid. 
Carlisle  v.  Spain,  147  Mich.  158.  13  Det.  Leg. 
N.   1002,   110  N.  W.   532. 

50.  Agreement  between  persons  about  to 
form  corporation  limiting  number  of  shares 
of  corporate  stock  to  be  Issued  to  each 
held  valid  and  binding  on  tliem,  though  not 
binding  on  corporation.  Hladovec  v.  Paul, 
222  111.  254,  78  N.  E.   619. 

51.  Secret  agreement  between  agent  and 
attorney  whereby  agent  was  to  procure  for 
attorney  a  contract  of  employment  from  his 
principal,  in  consideration  for  whicli  he  was 
to  receive  share  of  attorney's  fee.  Auerbach 
V.  Curie,  104  N.  Y.  S.  233.  Fact  that  agent 
obtained  from  principal  contract  employing 
attorney  held  not  to  show  that  he  disclosed 
his  contract  with  latter.  Id.  Agreement  by 
architect  to  pay  agent  of  trust  company  part 
of  his  commission  if  he  would  procure  loan 
to  arcliitecfs  employer  so  as  to  enable  him 
to  build  held  valid.  McCrary  v.  Thompson, 
123  Mo.  App.  596,  100  S.  W.  535. 

52.  Agreement  wliereby  plaintiff  and  de- 
fendant were  to  divide  profits  of  sale  of  cer- 
tain land  which  they  induced  owner's  agent 
to  sell  to  them  at  less  price  than  they  could 
obtain  for  it  by  agreeing  to  share  profits 
with  him.  Williams  v.  Kendrick,  105  Va. 
791,  54   S.  E.   865. 

53.  Secret  agreement  between  defendant 
and  employe  of  rival  company  whereby  em- 
ploye was  to  abandon  his  contract  with  lat- 
ter company,  object  being  to  deprive  it  as 
defendant's  competitor  of  employe's  skill  and 


experience,  held  illegal  and  fraudulent,  and 
not  to  furnisli  good  consideration  for  de- 
fendant's promise  to  pay  employe  a  salary. 
Rhoades  v.  Malta  Vita  Pure  Food  Co.  [Mich.] 
112  N.  W.   940. 

54.  Sclieme  for  sale  of  county  rights  to 
sell  patented  article.  Twentietli  Century 
Co.  v.  Quilling,  130  Wis.  318,  110  N.  W.  174. 

55.  Provision  in  contract  of  membership 
in  relief  department  tliat  benefit  shall  be 
forfeited  if  action  is  brouglit  against  railroad 
companj'  for  damages  for  deatli  of  member. 
Chicago,  etc.,  R.  Co.  v.  Healy  [Neb.]  Ill  N. 
W.   598. 

56.  Contract  for  repayment  of  money 
loaned  city  held  valid.  Glucose  Sugar  Re- 
fining Co.  V.  Marshalltown,  153  F.  620. 

57.  Secret  agreement  between  attorneys 
for  partner  who  had  commenced  proceedings 
for  dissolution  of  partnersliip  in  whicli  re- 
ceiver ■was  appointed  and  attorney  for  credi- 
tors wlio  had  instituted  bankruptcy  proceed- 
ings against  firjii,  that,  in  consideration  of 
dismissal  of  bankruptcy  proceedings,  at- 
torneys for  partner  would  pay  liini  and  his 
clients  eiglity  per  cent  of  allowances  made 
to  liim  by  court  for  his  services,  evident  in- 
tention being  to  obtain  largest  possible  al- 
lowances.    Fried  v.  Danziger,  105  N.  Y.  S.  44. 

58.  Contracts  for  purpose  of  suppressing 
and  chilling  competitive  bidding  in  order  to 
obtain  property  at  an  under  value,  or  to  ob- 
tain undue  and  unconscientious  advantages. 
Henderson  v.  Henrie,  61  AV.  Va.  183,  56  S.  E. 
369.  Combination  of  bidders  to  suppress 
competition  at  public  sale  required-  by  law 
is  fraudulent  conspiracy  in  restraint  of  trade 
and  contrary  to  public  policy  and  renders« 
any  contract  or  transaction  of  vendor  induced 
tliereby  voidable  at  his  election  and  vests  in 
him  legal  right  to  recover  of  any  of  con- 
spirators value  of  all  benefits  he  has  received 
Sale  of  use  of  surplus  money  of  county.  In 
re  Blake  [C.  'C.  A.]  150  F.  279.  Agreement 
by  prospective  purchaser  of  property  at  fore- 
closure sale  to  sell  it  to  third  party  in  event 
that  he  becomes  actual  purchaser  is  not  il- 
legal unless  intended  to  prevent  competition 
and  to  sacrifice  property  to  be  sold.  Venne' 
v.  Denver  Union  Water  Co.  [Colo.]  90  P.  623. 
Contract  between  two  or  more  persons  to 
purchase  jointly  property  offered  for  sale  at 
public  auction  is  not  invalid  if  free  from 
fraud  and  collusion,  and  not  made  with  in- 
tention of  stiffling  and  suppressing  bidding 
in  order  to  obtain  property  at  an  under  value. 
Henderson  v.  Henrie,  61  W.  Va.   1S3,  56  S.  E. 
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Contracts  not  to  dispose  of  one's  property  by  will,  ^'°  binding  tlic  vendee  of  cojh'- 
right  books  not  to  resell  tliem  within  a  year/*'  binding  an  employe  to  assign  to  his 
employer  an  interest  in  all  of  a  certain  class  of  inventions  made  by  him  during 
his  employment,**^  an  agreement  by  one  interested  in  defeating  the  probate  of  a 
will  to  interpose  no  objection  thereto,^-  a  parol  compromise  of  a  dispute  as  to  a 
boundary  line  between  adjoining  tracts  of  land,*^^  and  an  agreement  by  a  surety  to 
absolve  the  principal  from  all  liability  under  an  excise  bond/*  have  been  held  to  be 
valid.  An  agreement  not  to  contest  another's  application  for  a  patent  to  public 
land  is  valid,  but  an  agreement  not  to  protest  against  such  application  is  contrary  to 
public  policy  and  void."° 

Contracts  to  submit  disputed  questions  of  fact  to  arbitration  are  generallv  lield 
to  be  valid  and  enforceable.*^"  Such  provisions  are  generally  found  in  building 
contracts/'  or  contracts  of  insurance/^  and  reference  should  be  had  to  the  topics 
dealing  with  those  subjects. 

There  is  a  conflict  of  authority  as  to  the  validity  of  provisions  limitino-  the  time 
within  which  an  action  may  be  brought  on  the  contract.*^'' 

Provisions  requiring  notice  to  be  given  of  any  claim  for  damages  for  breach 
of  contract  as  a  condition  jtrecedent  to  the  right  to  sue  thereon  are  generally  held 
to  be  valid  if  reasonable."'^ 


369.  Fact  that  agreement  to  make  joint  pur- 
chase may  indirectly  operate  to  prevent  par- 
ties thereto  from  bidding-  is  not  enough  to 
render  transaction  unlawful,  but  to  have  that 
effect  it  must  appear  that  object  of  agree- 
ment was  to  avoid  competition.  Venner  v. 
Denver  Union  Water  Co.  [Colo.]  90  P.  623. 
Agreement  of  bondholders  for  purchase  of 
property  at  foreclosure  sale  through  reor- 
ganization committee  lield  valid!  Id.  Agree- 
ment to  bid  in  property  at  foreclosure  sale 
held  made  with  design  to  have  property 
bring  full  value,  and  to  enable  defendants  to 
more  conveniently  acquire  title,  and  to  be 
valid.  Satterfleld  v.  Kindley  [N.  C]  57  S.  E. 
145. 

no.  Owner  of  property  may  make  valid 
and  enforceable  contract  binding  himself  not 
to  dispose  of  his  property  by  will  and  to 
permit  it  to  descend  according  to  the  laws 
of  intestacy.  Jones  v.  Abbott  [111.]  81  N.  E. 
791. 

«0.  Authors'  &  Newspaper  Ass'n  v.  O'Gor- 
mann  Co.,  147  F.  616. 

«1.  Wright  v.  Vocalion  Organ  Co.  [C.  C. 
A.]   14S  F.  209. 

62.  Unless  made  collusively  and  in  fraud 
of  other  parties  interested,  and  where  no 
other  persons  or  interests  are  prejudicially 
affected  thereby.  Grochowski  v.  Grochowski 
[Neb.]   112  N.  W.  335. 

63.  Wliereby  each  released  his  claim  to 
part  of  land  in  dispute.  Martin  v.  Conley,  30 
Ky.  L.   R.   728,   99   S.   W.    613. 

64.  Agreement  by  surety  company,  in  con- 
sideration of  increased  premium,  that  one 
for  wliom  it  gave  excise  bond  sliould  be  en- 
tirely absolved  from  all  financial  responsi- 
bility. In  re  American  Fidelity  Co.,  104  N. 
Y.  S."  711. 

63.  Former  is  matter  affecting  party's 
own  property,  but  latter  amounts  to  agree- 
ment not  to  disclose  facts  which  applicant 
lias  wrongfully  concealed  from  land  depart- 
ment. Roy  V.  Harney  Peak  Tin  Min.,  Mill.  & 
Mfg.  Co.    [S.  D.]    110  N.  W.   106. 

«;6.      Provisions    for    submission    of   amount 


in  controversy  as  distinguished  from  cause 
of  action  itself,  thus  leaving  right  of  action 
intact  and  capable  of  judicial  enforcement  if 
necessary.  Stevens  v.  Norwich  Union  Fire 
Ins.    Co.,    120   Mo.    App.    88,    96    S.   W.    6S4. 

67.  See  Building  and  Construction  Con- 
tracts, 9  C.  L.  424;  Public  Contracts,  S  C. 
i..    1473. 

6S.  See  Insurance,  8  C.  L  377;  Fraternal 
Mutual  Benefit  Associations,   7   C.  L.   1777. 

69.  See  7  C.  L.  784,  n.  48-50.  Limitation 
on  time  of  bringing  action  against  carrier, 
based  on  reduced  rate,  held  valid.  St.  Louis, 
etc.,  R.  Co.  v.  Burgin  [Ark  ]  104  S.  W.  161. 
Provision  that  no  action  should  be  main- 
tained against  carrier  unless  commenced 
vvithin  six  montlis  after  cause  of  action  ac- 
-'■ued  held  reasonable  and  valid.  St.  Louis, 
etc..    R.    Co.   V.    Pearce    [Ark.]    101    S.   W.    763. 

70.  See  Carriers,  9  C.  L.  466.  Provision 
requiring  shipper  to  give  notice  of  claim  for 
damages  to  stock  within  one  day  after  its 
delivery  at  destination  held  reasonable  and 
valid.  St.  Louis,  etc.,  R.  Co.  v.  Pearce  [Ark.] 
101  S.  W.  760.  Failure  to  give  notice  within 
time  stipulated  held  to  preclude  recovery. 
St.  Louis,  etc.,  R.  Co  v.  Puckett  [Ark.]  101. 
S.  W.  762.  Provision  requiring  shipper  to 
give  notice  in  writing  of  claim  for  damages 
to  some  officer  of  company  or  its  near  st 
agent  before   stock   was   removed   from   plac^ 

f  destination  held  reasonable  and  valid,  so 
that  failure  to  give  such  notice  precludel 
recovery.  St.  Louis,  etc.,  R.  Co.  v.  Phillips, 
17  Okl.  264,  87  P.  470.  Fact  that  shipp'^r 
did  not  go  in  person  or  send  agent  with 
stock  held  not  to  exctise  failure,  since  he 
should  have  sent  copy  of  contract  to  con- 
signee so  that  latter  might  have  complied 
witli  stipulation.  Id.  Verbal  notice  held  not 
compliance.  Id.  Whether  time  provided  by 
contract  for  giving  notice  of  loss  is  reason- 
able is  question  of  fact  to  be  determined  by 
circumstances  of  case.  Id.  Provision  re- 
quiring verified  claim  in  writing  to  be  filed 
with  agent  within  five  days  after  stock 
should    be    removed    from    cars    held    reason- 


676 


COXTIJACTS  §  :3E. 


!)  Cur.  Law. 


(§  3)  E.  LiniUnfions  of  Jxahility.'^ — Contracts  relieving  a  master  from  lia- 
l)ility  for  the  negligent  injury  of  his  servants  are  void.'-  So,  too,  common  carriers  ^^ 
and  other  public  service  corporations  "*  cannot  relieve  themselves  from  liability  for 
their  own  negligence,  though  they  may  for  a  valuable  consideration,  limit  their 
common-law  liability,  and  ])rescribc  conditions  as  to  the  manner  of  its  enforcement.'* 

(§3)  F.  Relating  to  marriage  or  divorce.'^ — Contracts  in  restraint  of  mar- 
riage ^'    or  which  tend  to  induce  a  separation  of  husband  and  wife  ^^   are  void. 

(§3)      G.  Contracts  tending  to  promote  immorality '^^  are  void.^" 

(§3)  H.  Litigious  agreements'^ — The  validity  of  contracts  making  the  fees 
of  attorneys  contingent  on  the  successful  outcome  of  litigation  is  treated  elsewhere.*- 

(§3)  /.  Compounding  offcnses.^^ — Contracts  having  for  their  object  the 
stifling  of  criminal  prosecutions  of  any  kind  are  void.*** 

(§  3)  J.  Interfering  with  public  scrvice.^^' — Contracts  to  bribe  public  of- 
ficials,^" contracts  by  public  officers  tending  to  bring  their  private  interests  into  con- 
flict with  those  of  the  public,^'  or  to  serve  for  less  than  the  compensation  fixed  by 


able  and  valid.  Pennsylvania  Co.  v.  Shearer, 
75  Ohio  St.  249,  79  N.  E.  431.  Provision  re- 
quiring' notice  to  be  filed  within  ninety-one 
days  not  enforceable  unless  reasonable. 
Southern  Kansas  R.  Co.  v.  Curtis  Bros.  & 
Davidson  [Tex.  Civ.  App.]  99  S.  W.  566.  Let- 
ter held  not  claim  for  damages  for  nonde- 
livery of  telegram.  Toale  v.  Western  Union 
Tel.  Co.  [S.  C]  57  S.  E.  117. 

•  Contra:  Provision  that  c;>?rier  should  be 
relieved  from  liability  for  loss,  damage,  or 
detention  unless  claim  was  presented  within 
ten  days  from  date  of  unloading,  etc.,  held 
void  under  Const,  art.  11,  §  4,  prohibiting  car- 
riers from  limiting  their  liability.  Cook  v. 
Chicago,   etc.,   R.  Co.    [Neb.]    110  N.   W.   718. 

71.  See   7   C.  L.   784. 

72.  See  Master  and   Servant.  8  C.  L.   840. 

73.  See  Carriers,  9  C.  L.  466. 

74.  See  topics  dealing  with  particular 
public  service  corporations. 

75.  For  discussion  of  right  to  require  no- 
tice of  claim  for  damages,  and  validity  of 
provisions  limiting  time  within  which  ac- 
tion   may   be   brought,    see    §    3D,   ante. 

7«.      See  7   C.  L.   784. 

77.  Antenuptial  contract  held  valid.  In  re 
Appleby's  Estate,  100  Minn.  408,  111  N.  W. 
305 

78.  Antenuptial  contract  held  valid,  par- 
ticularly where  it  was  fully  performed  by 
wife.  In  re  Appleby's  Estate,  100  Minn.  408, 
111    N.    "W.    305.      Husband    and    wife    cannot 

'make  valid  contract  renouncing  their  mar- 
ital rights  and  obligations.  Hill  v.  Hill  [N. 
H.]  67  A.  406.  Parties  to  action  for  divorce 
may  agree  between  themselves  as  to  dispo- 
sition to  be  made  of  property.  Kinkead  v. 
Peet  [Iowa]   111  N.  W.  48. 

7!».     See   7   C.  L.   785. 

HO.  Contract  part  of  consideration  for 
wliich  is  agreement  to  live  in  adultery.  Mc- 
l>ane's  Adm'r  v.  Dixon.  30  Ky.  L.  R.  683,  99 
S.  W.  601.  Contract  in  consideration  of  past 
illicit  coliabitation  to  support  mother  and 
bastard  children  is  neither  \'oid  nor  im- 
moral, even  though  ille.gal  coli.-ibitation  con- 
tinues, if  there  is  no  stipulation  for  future 
cohabitation.  Burton  v.  Belvin.  142  N.  C. 
151.   55   S.   E.   71. 

Nl.     See  7  C.  L.  785. 

f<2.  .See  Champerty  and  Maintenance,  9  C. 
L.   .^53. 

Kt.     See  7  C.  I..  785. 


84.  Guaranty  by  father  to  pay  sons'  debts 
if  creditors  would  not  prosecute  them.  B^al 
&  Doyle  Dry  Goods  Co.  v.  Barton,  SO  Ark. 
326,  97  S.  W.  58.  Not  necessary  for  party 
to  be  under  arrest  and  actually  in  course  of 
being  prosecuted.  Id.  Whether  or  not  sons 
were  actually  guilty  held  immaterial.  Id.  Is 
not  necessary  to  show  that  crime  alleged  to 
have  been  compounded  was  in  fact  commit- 
ted. Joyce  Co.  v.  Rohan  [Iowa]  111  N.  AV. 
319.  Question  whether  payee  of  note  was 
plaintiff's  agent  in  making  criminal  charge 
against  maker,  and  in  compounding  offense 
by  taking  the  note,  so  as  to  preclude  recov- 
erj'  by  plaintiff  as  indorsee  thereof,  held  for 
jury.  Id.  Contract  to  suppress  criminal 
prosecution  for  consideration  personal  to 
prosecutor.  Deed  given  in  consideration  of 
suppression  of  prosecutions  for  misdemean- 
ors. Deen  v.  Williams  [Ga.]  57  S.  E.  427. 
Agreement  not  to  institute  bastardy  pi-o- 
ceedings  is  good  consideration  for  promise 
by  putative  father  to  support  mother  and 
child,  such  proceedings  being  civil  and  not 
criminal.  Burton  v.  Belvin,  142  N.  C.  151,  55 
S.  E.   71. 

85.  See  7  C.  L.  785.     See,  also,  §  3D,  ante. 

86.  Money  given  agent  to  be  used  in  pay- 
ing expenses  of  trip  by  governor  of  province 
in  Panama  to  capital  to  confer  with  presi- 
dent in  regard  to  certain  concessions  sought 
by  principal  held  not  to  be  used  for  unlaw- 
ful or  immoral  purpose.  Allen  v.  O'Bryan, 
118  App.  Div.  213,  103  N.  Y.  S.   125. 

87.  Agreement  between  plaintiff  who  had 
claim  against  county  and  chairman  of  county 
board  that  plaintiff  would  accept  county  or- 
ders therefor  and  take  his  chances  on  col- 
lecting them  held  void  where  both  pai-ties 
had  notice  of  threatened  taxpayer's  suit  to 
cancel  such  orders  or  to  enjoin  collection  of 
plaintiff's  claim,  since  it  operated  to  place 
chairman  in  hostility  to  such  suit.  Giblin  v. 
North  Wisconsin  Lumber  Co.  [Wis  ]  111  N. 
W.  499.  Assignment  of  claim  of  contractor 
against  city  for  price  of  work  performed  by 
him  for  it,  wliicli  work  must  be  inspected 
and  accepted  for  city  by  board  of  which 
mayor  was  cliairnuin,  to  bank  of  wliich 
mayor  was  stockliolder  and  president,  held 
void  as  contrary  to  public  policy,  and  imder 
Kirby's  Dig.  §§  5644-5647,  though  made  in 
good  faith.  People's  Sav.  Bk.  v.  Big  Rock 
Stone  &  Const.  Co.   [Ark.]   99   S.  W.   836. 
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law,-^  a  contract  by  a  creditor  to  pay  a  trustee  in  bankruptcy  extra  compensation  in 
consideration  of  his  accepting  the  appointment,®^  agreements  to  suppress  bidding  on 
contracts  for  public  work,^°  and  contracts  of  a  corporation  whereby  it  disables  itself 
from  performing  its  duties  to  the  public,  or  subordinates  to  its  private  interests  the 
rights  and  conveniences  which  it  impliedly  undertakes  to  secure  to  the  community," 
have  been  held  to  be  void. 

(§3)  K.  Restraint  of  trade.^- — Contracts  in  partial  restraint  of  trade  are 
not  enforceable  unless  reasonable.^^  -Contracts  whereby  one,  for  a  valuable  consider- 
ation- agrees  not  to  engage  in  a  particular  business  or  trade  for  a  limited  time  or  in 
a  limited  territory  are  generally  held  to  be  valid  if  reasonable,'**  the  test  of  reason- 
ableness being  whether  the  restraint  imposed  is  such  as  to  afford  only  a  fair  pro- 
tection to  the  interests  of  the  promisee  without  being  so  large  in  its  operations  as  to 
interfere  with  the  interests  of  the  public.^"     Contracts  having  a  tendency  to  stifle 


88.  Abbott  V.  Hayes  County  [Xeb.]  Ill  N. 
W.  780.  Agreement  by  public  administrator 
to  administer  estate  for  less  than  fees  fixed 
by  law  in  consideration  of  agreement  by 
heir  not  to  object  to  his  administering  es- 
tate. In  re  Callaway  [Mo.  App.]  100  S.  W. 
565. 

89. 
430. 

90. 
pose 


Devries    v.    Orem,    104    Md.    648,    65    A. 


Agreement  among  contractors  for  pur- 
of  acquiring  contract  at  higher  price 
than  could  otherwise  be  obtained.  Virginia 
Bridge  &  Iron  Co.  v.  Crafts  [Ga.  App.]  58  S. 
E.  322.  Rule  does  not  render  illegal  bona 
fide  partnership  agreements  for  bidding  for 
such  contracts,  or  other  bona  flde  arrange- 
ments between  prospective  bidders,  where- 
by bid  for  entire  contract  is  put  in  and  par- 
ties to  agreement  are  each  to  do  part  of 
work,  object  not  being  to  suppress  compe- 
tition.    Contract  held  valid.     Id. 

91.  Attempt  on  part  of  irrigation  com- 
pany, a  quasi-public  corporation,  to  grant 
exclusive  right  for  term  of  years  to  use 
water  which,  under  the  law,  it  was  bound 
to  furnish  the  public  on  equal  terms.  Sam- 
mons  V.  Kearney  Power  &  Irr.  Co.  [Neb.]  110 
N.  W.  308.  Contract  with  defendant  rail- 
road company  whereby  plaintiff  was  to  build 
up  its  milk  business  for  a  term  of  years 
held  valid  Delaware,  etc.,  R.  Co.  v.  Kutter 
[C.  C.  A.]   147  F.  51. 

92.  See  7  C.  L.  787. 

93.  Must  be  reasonable  as  to  time,  place, 
terms,  etc..  manifesting  intention  to  simply 
protect  party  relying  on  covenant  in  tlie 
reasonable  restraint  of  unjust  discrimination 
against  him.  Lanyon  v.  Garden  City  Sand 
Co.,  223  111.  616,  79  N.  E.  313;  afg.  Garden 
City  Sand  Co.  v.  Southern  Fire  Brick  &  Clay 
Co.,  124  111.  App.  599.  Covenant  in  mortgage, 
given  to  secure  repayment  of  borrowed 
money,  binding  mortgagor  to  erect  saloon  on 
mortgaged  premises  and  to  sell  mortgagee's 
beer  exclusively  for  period  of  ten  years, 
such  restriction  to  run  with  the  land,  held 
unreasonable  and  oppressive,  and  hence  un- 
enforceable. Huebner-Toledo  Breweries  Co. 
V.  Zevnik.  4  Ohio  N.  P.  (N.  S.)  193.  Unrea- 
sonable restraint  is  illegal  thoug^  only  par- 
tial. Pocahontas  Coke  Co.  v.  Powhatan  Coal 
&  Coke  Co.,   60  V\^  Va.   508,   56  S.  E.   264. 

94.  Contract  accompanying  sale  of  busi- 
ness not  to  re-engage  in  said  business  in 
certain  locality  is  valid  if  reasonable  in  its 
provisions  and  based  on  sufficient  considera- 
tion.     Jayne    &    Keve    Bros.    Lumber    Co.    v. 


Turner,  132  Iowa,  7,  109  N.  W.  307.  Con- 
tract to  discontinue  publication  of  certain 
paper  in  certain  town  held  valid.  Van- 
diver  v.  Robertson,  125  Mo.  App.  307,  102  S. 
"U'.  659.  Implied  agreement  by  one  selling 
his  interest  in  good  will  of  dental  business 
not  to  compete  with  purchaser  lield  not  in- 
valid because  unlimited  as  to  time,  it  being 
regarded  as  restricted  as  to  area.  Foss  v. 
Roby    [Mass.]    81  N.   E.   199. 

95.  Prejudice  to  public  interest  must 
clearly  appear  before  court  will  be  war- 
ranted in  declaring  contract  void.  Virginia 
Bridge  &  Iron  Co.  v.  Crafts  [Ga.  App.]  58 
S.   E.   322. 

Contracts  held  valid:  Agreement  accom- 
panying sale  of  pine  land  leases  that  seller 
would  not  engage  in  naval  stores  business 
within  ten  miles  of  certain  town  so  long  as 
purchaser  should  be  engaged  in  said  busi- 
ness at  said  town.  Harris  v.  Theus  [Ala.] 
43  So.  131.  Agreement  In  contract  for  sale 
of  business  and  good  will  not  to  engage  in 
similar  business,  either  directly  or  indirectly." 
for  fifteen  years,  though  unrestricted  in 
space.  United  Shoe  Mach.  Co.  v.  Kimball,  193 
Mass.  351,  79  N.  E.  790.  Contract  whereby 
sellers  of  manufacturing  business  and  good 
will  agreed  not  to  engage  in  such  business 
for  nine  years  in  any  of  certain  named  states 
where  they  had  previously  done  business. 
Angelica  Jacket  Co.  v.  Angelica,  121  Mo.  App. 
226,  98  S.  W.  805.  Contract  by  one  selling 
out  laundry  business  not  to  engage  in  simi- 
lar business  in  certain  city  for  five  years,  as 
employe  or  otlierwise.  My  Laundry  Co.  v. 
Schmeling,  129  VS'is.  597,  109  N.  AV.  540.  Evi- 
dence as  to  wliether  defendant  was  depend- 
ent for  livelihood  on  work  in  or  about  a 
laundry  held  properly  excluded,  restraint  be- 
ing reasonable  as  to  time,  place,  and  pur- 
pose. Id.  Contract  by  seller  of  shares  of 
stock  in  incorporated  drug  company  not  to 
engage  in  drug  business  in  certain  town  for 
five  years.  Kradwell  v.  Thiesen  [Wis.]  Ill 
N.  W.  233. 

Contracts  held  void:  Lease  by  one  corpora- 
tion of  its  entire  propertj-  to  another  where- 
by lessor  agreed  not  to  engage  in  business 
of  compression  of  cotton  within  fifty  miles 
of  any  plant  operated  by  lessee,  and  to  aid 
latter  in  discouraging  unreasonable  and  un- 
necessary competition.  Anderson  v.  Shaw- 
nee Compress  Co.,  17  Okl.  231,  S7  P.  315.  Cov- 
enant binding  lessee  not  to  sell  beer  of  any 
other  manufacture  than  that  of  lessor  with- 
in   one    mile    of    leased    premises.      Huebner- 
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free  and  fair  competition  in  trade-  and  made  for  that  purpose,®"  or  tending  to  pro- 
mote monopolies,  are  void  as  in  restraint  of  trade,"'  and  are  expressly  prohibited  by 
statute  in  many  states."^  A  contract  giving  a  public  telephone  company  the  exclu- 
sive rio-ht  to  place  telephones  in  a  hotel  has  been  held  to  be  invalid. ""  A  provision 
in  a  deed  limiting  the  purposes  for  which  rock  taken  from  the  premises  might  be 
used  has  been  held  to  be  valid.^     There  seems  to  be  a  conflict  of  authority  as  to 


Toledo    Breweries    v.    Singlar,    S    Ohio    C.    C. 
(N.   S.)    49. 

96.  Contract  between  plaintiff  and  defend- 
ant that  each  should  pay  other  certain  sum 
per  pound  on  all  cotton  purchased  by  them 
in  certain  territory,  and  that  plaintiff  when 
he  desired  to  purchase  cotton  for  certain 
mills  should  notify  defendant  and  give  him 
option  to  furnish  it  at  price  plaintiff  was 
willing-  to  pay,  held  void.  Arnold  &  Co.  v. 
Jones  Cotton  Co.  [Ala.]  44  So.  662.  Where 
direct  and  immediate  effect  of  contract  or 
combination  between  dealers  is  to  destroy 
competition  so  that  parties  thereto  may  ob- 
tain higher  prices  for  their  commodities,  it 
amounts  to  restraint  of  trade  though  con- 
tracts to  buy  at  enhanced  price  are  continu- 
ally being  made,  total  suppression  of  trade 
in  commodity  not  being  necessary.  Park  & 
Sons  Co  V.  Hartman  [C.  C.  A.]  153  F.  24. 
Covenants  protecting  seller  of  property 
against  competition  of  buyer  are  upheld 
only  where  main  purpose  is  to  protect  seller 
against  competition  directed  against  his  re- 
tained busirtess,  and  where  they  are  no  wider 
than  is  necessary  for  that  purpose,  and  not 
where  main  purpose  is  to  protect  buyers 
against  competition  of  each  other.  Id.  Sys- 
tem of  contracts  with  wholesale  and  retail 
dealers  whereby  manufacturer  of  proprietary 
medicine  under  secret  process  not  patented 
attempted  to  retain  control  of  all  sales  and 
resales  of  such  medicine  held  prima  facie  in- 
•  valid,  so  that  he  was  not  entitled  to  pre- 
liminary injunction  restraining  person  not 
party  thereto  from  purchasing  medicine 
from  one  who  was,  and  reselling  same  at 
any  pric^  he  might  see  fit,  in  absence  of 
showing  tliat  system  was  necessary  for  pro- 
tection of  manufacturer's  retained  business. 
Id.  Prime  purpose  of  covenants  restricting 
sales  and  resales  held  suppression  of  com- 
petition between  those  buying  to  sell  again, 
any  benefit  resulting  to  retained  business  of 
manufacturer  being  merely  incidental  there- 
to. Id.  Result  held  not  changed  by  fact 
that  covenants  only  operated  to  prevent  in- 
jurious competition  between  dealers  and  re- 
sulted in  maintenance  of  reasonable  prices, 
actual  proof  of  public  prejudice  or  injury 
not  being  necessary.      Id. 

97.  Contract  whereby  combination  in  re- 
straint of  trade  purchased  all  the  machin- 
ery of  one  of  its  constituent  members,  a  cor- 
poration, and  stipulated  that  such  corpora- 
tion should  not  compete  in  business  with 
any  of  its  members,  and  proviled  employ- 
ment for  its  president,  it  appearing  further 
that  such  machinery  was  purchased  without 
any  plan  for  its  location  and  use  and  had 
remained  unused  by  purchaser  for  eight 
months  after  its  purchase,  held  void.  Fisher 
V.  Flickinger  Wheel  Co.,  7  Ohio  C.  C.  (N.  S) 
^ZZ.  Contract  whereby  railroad  agreed  to 
deliver  all  stock  shipped  over  its  lines  to 
certain    city    to    certain    stockyards,    and    not 


to  (^stablish  any  otlier  stockyards  in  said 
city,  Iield  void  because  promotive  of  monop- 
oly and  hurtful  to  public,  and  as  in  violation 
of  Const.  §  214,  prohibiting  preferential  con- 
tracts for  delivery,  etc.,  of  freight.  Louis- 
ville &  N.  R.  Co.  V.  Central  Stockyards  Co., 
30  Ky.  L,  R.  IS.  97  S.  W.  778.  Contract,  com- 
bination, or  trust  among  various  producers 
and  sellers  of  a  commodity,  direct  and  nec- 
essary or  natural  effect  of  which  is  to  i-e- 
strain  competition  and  control  prices,  is  void 
at  common  law.  Pocahontas  Coke  Co.  v. 
Powhatan  Coal  &  Coke  Co  ,  60  W.  Va.  50S.  .56 
S.  E.  264.  Is  immaterial  whether  commodity 
is  of  prime  necessity  if  it  is  article  of  legiti- 
mate trade  or  commerce.  Id.  In  order  for 
combination  or  trust  to  be  in  unreasonable 
restraint  of  trade,  it  is  not  necessary  that 
complete  monopoly  be  formed,  but  is  suffi- 
cient if  it  tends  to  monopoly  and  is  to  in- 
jury of  the  public.  Id.  In  determining^ 
whether  contract  is  in  unreasonable  re- 
straint of  trade,  all  its  powers  should  be 
considered,  and  its  character  determined  not 
alone  by  what  has  been  done  under  it,  but 
by  what  may  be  done  under  it  when  all  its 
powers  have  been  fully  exercised.  Id.  Is  no 
defense  to  show  that  prices  have  not  been 
changed,  or  even  that  they  have  been  low- 
ered. Id.  Contract  •wliereby  defendant  ap- 
pointed complainant  sole  sales  agent  for  its 
coke,  etc.,  held  void.  Id.  If  combination  or 
trust  is  illegal  because  in  unreasonable  re- 
straint of  trade,  contract  whereby  it  is  ef- 
fectuated and  established  is  void  for  same 
reason.  Id.  Contract  held  void  because 
made  for  purpose  of  forming  illegal  trust  or 
combination  in  violation  of  Federal  anti- 
trust act.  McConnell  v.  Camors-McConnell 
Co.  [C.  C.  A.]  152  F.  321  Fact  that  trust 
corporation  -was  not  party  to  proceeding  to 
enforce  contract  of  constituent  company  held 
not  a  bar  to  defense  that  contract  w^as  void 
as  part  of  arrangement  for  creation  of  mo- 
nopoly. Id.  Contract  whereby  defendant  was 
to  have  exclusive  right  to  sell  plaintiff's  ma- 
chines in  certain  territory  held  valid.  Wood 
Mowing  &  Reaping  Co.  v.  Greenwood  Hard- 
ware Co.,  75  S  C.  378,  55  S.  B  973  Contract 
with  railroad  company  whereby  plainti/f  was 
to  build  up  its  milk  business  for  term  of 
years  lield  not  void  as  in  restraint  of  trade 
or  as  tending  to  create  monopoly.  Dela- 
ware, L.  &  W.  R.  Co.  V.  Kutter  [C.  C.  A.]  147 
F.  51. 

ns.  See  Combinations  and  Monopolies.  9 
C.  L.  576. 

99.  Injurious  to  public  at  large.  Central 
New  York  Td.  &  T.  Co.  v.  Avcrill,  10.5  N.  V. 
S.   378. 

1.  It  not  being  open  to  construction  of 
giving  grantee  right  to  remove  any  desii'fd 
quantity  of  rock  and  restricting  use  after 
removal.  Pavkovich  v.  Southern  Pac.  R.  Co. 
[Cal.]    87   P.   1097. 
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whether  products  manufactured  under  a  secret  formula  not  patented  or  copyrighted 
are  witliin  the  common-law  rules  in  regard  to  restiaint  of  trade  and  monopolies.- 

(§3)  L.  Effevt  of  invalidity.^ — Xeither  a  court  of  law  nor  a  court  of  equity 
will  lend  its  "aid  to  the  enforcement  of  contracts  whieli  are  illegal,  immoral,  or  con- 
trary to  public  policy.^  If  the  parties  are  in  pari  delicto,  neither  can  maintain  an 
action  to  enforce  such  a  contract,  or  recover  damages  for  its  breach,^  nor,  if  tlie  con- 
tract has  been  executed,  will  the  court  interfere  to  disturb  the  acquired  lights  of 
either  at  the  instance  of  the  other."  This  rule  is,  however,  generally  held  not  to 
apply  to  cases  where  to  withhold  relief  would  to  a  greater  extent  offend  public  morals 
than  to  grant  it,'  or  where  one  party  has  been  placed  at  a  disadvantage  through  fraud, 
duress,  or  undue  influence.*    AVhere  a  contract  valid  in  its  inception  becomes  illegal 


2.  Manufactured  product  of  a  trade  secret 
or  private  formula  not  protected  by  patent 
or  copyright  is  not  immune  from  common- 
law  raits  forbidding  monopolies  or  unrea- 
sonable restraints  of  trade.  Park  &  Sons 
Co.  V.  Hartman    [C.  C.  A.]    153  F    24. 

Contra:  Agency  contracts  whereby  manu- 
facturer of  medicine  under  secret  formula 
.«old  to  jobbers,  retailers,  and  consunaers  at 
fixed  and  uniform  prices,  and  jobbers  agreed 
to  sell  only  to  retailers  who  had  executed 
contracts,  and  retailers  only  to  purchasers 
for  consumption,  held  outside  rule  of  re- 
straint of  trade,  and  valid.  Dr.  Miles  Med- 
ical Co.  V.  Jaynes  Drug  Co.,  149  F.   838. 

3.  See   7   C.   L.   789 

4.  Contract  by  foreign  corpoiation.  Pitts- 
burgh Const.  Co.  V.  West  Side  Belt  R.  Co., 
151  F.  125.  No  action  in  affirmance  of  illegal 
contract  can  be  maintained.  Union  Collec- 
tion Co.  V.  Buckman  [Cal  ]  SS  P.  708.  Con- 
tract calling  for  construction  of  building  in 
manner  prohibited  by  St.  1892,  c.  419,  §  64, 
held  not  enforceable  in  favor  of  owner, 
either  as  foundation  of  cross-action  or  as 
defense  to  action  for  labor  and  services. 
Eastern  Expanded  Metal  Co.  v.  Webb  Gran- 
ite &  Const.  Co.  [Mass.]  81  X.  E.  251.  Where 
one  attempts  to  enforce  illegal  or  unjust 
agreement  courts  will  not  Interfere  to  give 
it  validity.  Fried  v.  Danziger.  105  N.  Y.  S. 
44.  Pleadings  held  to  show  on  face  that 
transactions  on  which  suit  and  counterclaim 
were  based  were  gambling  transactions,  so 
that  neither  party  was  entitled  to  any  re- 
lief. Norris  v.  Logan  [Tex  Civ.  App.]  15 
Tex.  Ct.  Rep.  41,  526,  94  S.  W.  123.  Courts 
will  not  enforce  contract  void  as  in  restraint 
of  trade  because  establishing  unla^vful  com- 
bination. Pocahontas  Coke  Co  v.  Powhatan 
Coal  &  Coke  Co..   60  W.  Va.   508,  56  S    E.  264. 

5.  One  employed  by  year  to  manage 
gambling  house  cannot,  on  his  discharge 
without  cause  before  expiration  pf  term,  re- 
cover share  of  profits  which  he  was  to  have 
leceived  in  lieu  of  salary,  contract  being 
void  since  its  object  was  unlawful.  Britt  v. 
Davis  Bros.,  118  La.  597.  43  So.  248.  Where 
contract  for  sale  of  land  w^as  rescinded  be- 
cause one  of  purchasers,  without  knowledge 
of  purchasers,  but  with  that  of  vendor,  acted 
as  agent  of  both  parties  and  received  com- 
mission from  vendor,  held  that  said  agent 
was  not  entitled  to  recover  amount  paid  by 
him  to  vendor,  nor  vendor  commissions  paid 
by  him  to  agent.  Houts  v.  Scharbauer  [Tex. 
Civ.  App  ]  103  S.  W.  679.  No  recovery  can 
be  had  on  quantum  meruit  for  damages  for 
nonperformance  by  government  of  an  execu- 


tory contract  which  is  void  because  not  in 
writing  as  required  by  statute.  Johnston  v. 
U.  S.,  41  Ct.  CI.  76. 

6.  Parties  will  be  left  where  they  placed 
themselves.  Rudolf  v.  Costa  [La.]  44  So.  477. 
Civ.  Code,  §  1608,  held  to  apply  only  to  con- 
tracts which  are  in  part  at  least  executory, 
and  not  to  permit  grantor  of  property  who 
has  received  and  retained  consideration  for 
his  conveyance  to  recover  property  conveyed 
upon  sole  ground  that  consideration  was  un- 
lawful in  part.  Rlpperdan  v.  Weldy.  149  Cal. 
Sup.  667,  87  P.  276.  Mere  fact  that  part  of 
consideration  for  transfer  of  realty  con- 
sisted of  covenant  against  alienation  which 
could  not  be  enforced  held  not  to  make  deed 
void,  even  of  it  ^vas  ground  for  rescission. 
Id.  Where  life  insurance  policy,  void  for 
want  of  insurable  Interest,  was  issued  on 
insured's  fraudulent  statement  in  applica- 
tion that  beneficiary  was  his  creditor  to 
full  amount  of  policy,  and  insurance  was 
paid  to  such  beneficiary,  held  that  insured's 
administrator  could  not  recover  same  from 
him.  insured  and  beneficiary  being  in  pari 
delicto.  Howe's  Ex'r  v.  Morris  Griffin's 
Adm'r  [Ky.]  103  S.  W.  714  Courts  will  not 
enforce  payment  for  sale  of  liquors  made  by 
one  posssessing  .no  license  therefor.  Moise 
V.  T^^eymuller  [Neb.]  110  N.  W.  554.  Where 
station  agent  and  shipper  agreed  upon  rate 
for  interstate  shipment  which  was  less  than 
published  rate,  in  violation  of  interstate 
commerce  law,  but  published  rate  w^as  de- 
manded and  collected  at  destination,  held 
that  shipper  could  not  recover  difference. 
Atchison,  etc.,  R.  Co.  v.  Holmes,  18  Okl.  92, 
90  P  22.  Plaintiffs  conveyed  land  to  defend- 
ant pursuant  to  agreement  by  latter  not  to 
contest  or  protest  plaintiff's  application  for 
patent  therefor.  Held  that  agreement  not  to 
protest  being  void  plaintiff  was  not  entitled 
to  cancellation  of  deed  on  defendant's  sub- 
sequent violation  thereof,  there  being  no  al- 
legation of  fraud.  Roy  v.  Harney  Peak  Tin 
Min..  Mill.   &  Mfg.  Co.    [S.  D.]   110  N.  W.   106. 

7.  One  induced  to  bet  money  upon  false 
;  foot  race  under  belief  that  race  was  fixed  so 
j  that  he  would  win.  w'nen  in  fact  there  was 
1  conspiracy   that   he   should   lose,   and   thus   be 

I  swindled  and  cheated  out  of  his  money,  held 
entitled  to  recover  back  his  money  from 
stakeholder  where  he  demanded  its  return 
before  race  w^as  run  or  stakeholder  had 
parted  with  it.  Falkenberg  v.  Allen.  18  Okl. 
210.  90  P.  415.  Evidence  held  to  sustain  find- 
ing that  there  w^as  such  a  demand.     Id. 

H,  Mere  fact  that  party  was  unable  to 
write  his  name  held  insufficient  to  show  that 
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by  subsequent  statutory  cnactinont,  no  recovery  can  be  had  thereon  for  nonperform- 
ance after  sucli  statute  goes  into  effect,  though  the  legality  of  acts  done  before  that 
time  is  not  affected.® 

Money  advanced  to  enable  one  to  carry  on  an  illegal  business  cannot  be  re- 
covered.^" nor  can  one  recover  the  purchase  price  of  goods  sold  with  the  knowledge 
and  intention  of  both  parties  that  tliey  are  to  be  used  for  an  illegal  purpose;"  but 
a  contrary  rule  prevails  where  such  use  is  not  in  the  contemplation  of  the  parties 
when  tlie  sale  is  made,  though  tliere  is  a  subsequent  unhiwful  use.^-  It  has  been 
held  that  one  furnishing  labor  and  materials  of  benefit  to  real  property,  pursuant  to  a 
contract  containing  an  element  illegal  under  a  prohil)itory  statute,  may  recover  on 
a  quantum  meruit  for  their  value,  where  the  contract  remains  entirely  executory  in 
tluit  part  which  is  illegal,  and  is  disaffirmed  because  of  such  illegality.^^ 

The  illegality  of  a  contract  vitiates  all  agreements  or  transactions  entered  into 
in  furtherance  thereof  or  based  thereon,^*  but  does  not  ordinarily  affect  collateral 
agreements  in  no  way  dependent  thereon,^"  nor  preclude  a  recovery  on  grounds  of  ac- 
tion existing  independently  thereof.^"  the  test  being  whether  the  party  seeking  to 
recover  can  establisli  his  case  witliout  reiving  on  the  illegal  ti'ansaetion.^'     Where  a 


he  was  deceived  or  imposed  upon.  Howe's 
Ex'r  V.  Morris  Griffin's  Adm'r  ifcy.]  103  S.  W^ 
714. 

it.  American  Mercantile  Exchange  v.  Blunt 
[Me  ]   66  A.  212. 

10.  Note  and  mortgage  given  for  money 
advanced  for  purpose  of  enabling  defend- 
ant to  continue  in  business  of  operating 
house  of  prostitution  held  void  where  payee 
knew  that  it  was  to  be  so  used,  and  that 
defendant  expected  to  obtain  money  to  pay 
it  from  continuation  of  such  business.  An- 
derson V.  Freeman  [Tex.  Civ.  App.]  100  S.  W. 
350.  Where  it  was  not  shown  that  money 
was  loaned  to  firm  for  purpose  and  with  in- 
tent of  enabling  it  to  violate  laws  of  state, 
but  on  contrary  to  enable  it  to  pay  debts, 
held  that  lender  was  not  precluded  from  re- 
covering amount  of  loan  even  if  firm  was 
engaged  in  unlawful  sale  of  intoxicating 
liquors,  which  was  not  shown.  Grey  v.  Cal- 
lan,   133  Iowa,  500,  110  X.  W.  909. 

11.  One  furnishing  goods  to  enable  an- 
other to  conduct  saloon  under  license  issued 
to  third  person  Moise  v.  Weymuller  [Neb.] 
110  N.  \V.  554.  Sale  of  saloon  fixtures  and 
stock  with  understanding  that  they  should 
be  used  in  violation  of  liquor  laws.  Johns  v. 
Reed    [Neb.]    109   N.    W     738. 

12.  Johns  V.  Reed   [Xeb.]   109  N.  W.  738. 

13.  Construction  of  lower  portion  of  build- 
ing which  was  entirel.x-  in  conformity  to  St. 
1892,  c.  -119,  §  6  4.  held  not  to  have  deprived 
plaintiff  of  right  to  repudiate  contract  be- 
fore constructing  i-oof  in  manner  forbidden 
by  such  statute,  particularly  where  it  was 
ignorant  of  illegality  when  it  executed  con- 
tract. Eastern  Expanded  Metal  Co.  v.  Webb 
Granite  &  Const.  Co.  [Mass.]  SI  X.  E.  251. 
Fact  that  some  work  was  done  on  plans  for 
roof  by  plaintiff's  engineer  as  part  of  nego- 
tiations for  new  anangement  between  par- 
ties, and  which  did  not  form  part  of  build- 
ing and  for  which  no  claim  was  made,  held 
Immaterial.     Id. 

14.  Notes  given  In  consideration  of  com- 
promise of  action  on  notes  given  for  gam- 
bling debt  held  unenforceable.  Union  Col- 
lection Co.  V.  Buckman  [Cal.]  SS  P.  70S. 
Award    of    arbitruiDr    based    on    illegal    con- 


tract will  not  be  enforced.  Pittsburgh  Const. 
Co.  V.  West  Side  Belt  R.  Co  ,  151  F.  125. 

l.'.  Land  was  conveyed  to  defendant  in 
consideration  of  suppression  of  criminal 
prosecutions.  Plaintiff  had  previously  ac- 
quired title  and  possession  under  valid  deed. 
Held  that  fact  that  plaintiff  participated  In 
negotiations  leading  to  execution  of  deed  to 
defendant,  and  led  latter  to  believe  that 
grantor  still  had  title,  did  not  authorize  de- 
fendant either  to  evict  plaintiff,  or,  after 
eviction,  sustain  defense  against  assertion  of 
Plaintiff's  title  undpr  principle  in  pari  delicto, 
etc.  Deen  v.  Williams  [Ga.]  57  S.  E  427. 
H,  a  minor,  who  had  been  convicted  of  mis- 
demeanor, agreed  through  his  brother  to 
work  for  plaintiff  for  ten  months  if  latter 
would  pay  his  fine  and  clothe  and  feed  him. 
Plaintiff  paid  fine  and  $10  for  clothing.  Sub- 
sequently with  consent  of  H.  defendant  gave 
plaintiff  his  note  for  $50  and  took  over  con- 
tract with  H.  and  latter  worked  for  defend- 
ant for  eight  months.  Held  that  note  was 
valid  regardless  of  validity  of  original  con- 
tract. Dorsey  v.  Redwine,  1  Ga.  App.  626.  57 
S.  E.  1073.  Where  plaintiff  advanced  money 
to  pay  premium  on  policy  of  insurance  in 
vvliich  defendant  was  beneficiary  at  latter's 
instance  and  request,  held  no  defense  to  ac- 
tion on  due  bill  given  by  defendant  there- 
for that  policy  was  void  for  lack  of  insur- 
able interest.  Locher  v  Kuechenmiester,  120 
Mo.  App.  701,  9S  S.  W.  92.  Where  lease  was 
Itself  lawful  and  not  contrary  to  public  pol- 
icy, and  was  supported  by  independent  con- 
sideration, fact  that  lessor  was  member  of 
unlawful  combination  held  no  bar  to  en- 
forcement of  provision  therein  that  lessee 
should  sell  only  particular  kind  of  beer  on 
premises.  Schlitz  Brewing  Co.  v.  Nielsen 
[Neb.]  110  N.  W.  746.  Invalidity  of  collateral 
contract  held  not  to  affect  validity  of  main 
contract.  Kidd  v.  New  Hampshire  Trac.  Co. 
rX.  H.]   66  A.   127. 

1«.  Brennan  v.  United  Hatters  of  North 
.America,  73  N.  J.  Law,   729,  65  A.   165. 

17.  Where  evidence  was  such  that  court 
could  not  judicially  determine  that  any  por- 
tion of  least-  would  have  been  entered  into 
regardless   of   two   unlawful   provisions,    held 
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{ ontract  not  unlawful  in  itself  has  l)een  full}'  performed  and  the  parties  have  enjoyed 
the  benefits,  the  fact  that  one  of  them  has  violated  a  penal  statute  in  the  approach 
to  it  will  not  prevent  a  court  from  enforcing  payment  by  the  other  party. ^* 

If  the  contract  is  an  entire  one,  the  illegality  of  a  part  of  it  renders  the  whole 
Aoid.^'*  If  severable,  the  illegal  portion  may  be  rejected,  and  the  legal  portion  re- 
tained and  enforced.-" 

No  action  of  the  parties  or  their  assignees  can  so  validate  an  illegal  contract  as 
to  justify  a  court  in  enforcing  it  where  its  illegality  appears.-^  The  illegality  cannot 
be  waived,--  nor  can  valid'  y  be  injected  into  the  contract  by  way  of  estoppel.-^    The 


that  entire  contract  must  fall.  Anderson  v. 
Shawnee  Compress  Co.,  17  Okl.  231,  87  P.  315. 
Where  plaintiff  and  defendant  induced  agent 
of  owner  of  land  to  procure  them  option 
tliereon.  in  violation  of  his  duty  to  his  em- 
ployer, by  agreeing  to  give  him  half  of  prof- 
its resulting  from  sale,  held  that  plaintiff 
could  not  recover  on  agreement  between 
himself  and  defendant  to  divide  balance  of 
such  profits.  Williams  v.  Kendrick,  105  Va. 
791,  54  S.  E.  865.  Guaranty  of  performance 
of  illegal  contract  held  unenforceable.  Pitts- 
burgh Const.  Co.  v.  West  Side  Belt  R.  Co. 
[C.   C.  A.]    134   F.   929. 

18.  Beilin  v.  Wein,  51  Misc.  595,  101  N. 
Y.  S.  38.  Where  goods  sold  were  accepted 
and  used  by  defendant,  held  that  fact  that 
plaintiff,  in  violation  of  Pen.  Code,  §  384r,  as 
amended  by  Laws  1904,  c.  136,  making  such 
conduct  a  misdemeanor,  paid  commission  to 
defendant's  agent  through  whom  sale  was 
made,  was  no  defense  to  action  for  purchase 
price.  Sirkin  v.  Fourteenth  St.  Store,  105 
N.  Y.  S.  179,  afg.   105  N.  Y.  S    638. 

19.  For  distinction  between  entire  and 
severable  contracts,  see  §  4C,  post.  Illegal- 
ity and  prohibition  held  to  go  to  whole  sub- 
stance of  contract  of  pledge  by  pawnbroker 
and  to  affect  whole  transaction  from  its  in- 
ception, prohibition  being  one  of  law  against 
entering  into  contract  at  all.  Levison  v. 
Boas  [Cal.]  88  P.  825.  Covenant  whereby 
husband  and  wife  renounced  their  marital 
rights  and  obligations  held  to  invalidate  en- 
tire contract.  Hill  v.  Hill  [N.  H.]  67  A.  406 
Contract  to  do  work  for  city  held  void  where 
statutory  steps  liad  not  been  taken  with  ref- 
erence to  letting  contract  to  do  part  of  it. 
Rodgers  v.  New  York,  51  Misc.  119.  100  N. 
Y.  S.  745.  Cannot  rely  on  valid  portion  and 
disregard  illegal  portion,  though  former  is 
written  and  latter  oral.  McConnell  v.  Cam- 
ors-McConnell  Co.  [C.  C.  A.]  152  F.  321.  One 
cannot  show  only  sucli  part  of  an  entire 
agreement  as  is  legal  and  sue  on  it  alone. 
Continental  Wall  Paper  Co.  v.  Lewis  "Voiglit 
&  Sons  Co.  [C.  C.  A.]  148  F.  939.  Contract 
to  pay  for  goods  included  in  account  sued 
on  held  part  of  an  entire  agreement  which 
included  provisions  invalid  vmder  anti-trust 
act,  so  that  plaintiff  was  not  entitled  to  re- 
cover. I  1.  If  any  part  of  entire  considera- 
tion of  a  contract  be  vicious,  "whole  contract 
is  void.  McLane's  Adm'r  v.  Dixon,  30  Ky. 
L.  R.  683.  99  S.  W.  601.  Contract  part  of 
consideration  for  whicla  was  agreement  to 
live  in  adultery.  Id.  Where  guaranty  was 
in  fact  made  to  secure  suppression  of  crim- 
inal prosecution,  held  tliat  it  was  not  made 
enforceable  because  legal  consideration  also 
entered  into  it.  Beal  &  Doyle  Dry  Goods  Co. 
v.   Barton,    80   Ark.   326,   97   S.   W.   58.     Where 


part  of  a  single  consideration  for  one  or 
more  promises  is  Illegal  or  one  or  more  of 
several  considerations  for  a  single  promise  is 
illegal,  whole  contract  is  void.  Wilson's  Rev. 
&  Ann.  St.  1903,  §  769.  Arnett  v.  Wright,  18 
Okl.  337,  89  P.  1116.  Where  sale  and  trans- 
fer of  city  liquor  license  which  is  prohibited 
by  statute  entered  into  and  became  part  of 
consideration  for  promissory  note,  held  that 
note  and  mortgage  given  to  secure  it  were 
wholly  void,  both  under  statute  and  regard- 
less of  it.  Id.  Remedy  on  entire  note  held 
to  fail  because  of  taint  of  consideration  in 
part.  Anderson  v.  Freeman  [Tex.  Civ.  App.] 
100  S.  W.  350.  Where  any  material  part  of 
entire  contract  valid  at  its  inception  be- 
comes invalid  by  subseciuent  statutory  en- 
actment, no  recovery  can  be  had  thereon  for 
nonperformance  after  statute  goes  into  ef- 
fect. American  Mercantile  Exchange  v. 
Blunt  [Me.]   66  A.  212. 

20.  Taylor  Iron  &  Steel  Co.  v.  Nichols  [N. 
J.  Eq.]  65  A.  695;  Glucose  Sugar  Refining  Co. 
V.  Marshalltown,  153  F.  620.  Where  legal 
portion  of  consideration  for  mortgage  could 
be  separated  from  illegal  portion  and  ascer- 
tained witli  certainty,  held  that  it  was  valid 
to  extent  that  consideration  was  legal.  Lep- 
per  V.   Conradt    [Wyo.]    89   P.   575. 

31.  Notes  given  in  consideration  of  com- 
promise of  action  on  notes  given  for  gam- 
bling debt  held  unenforceable.  Union  Col- 
lection Co.  v.  Buckman  [Cal.]  88  P.  708.  Con- 
tract for  school  supplies  executed  by  ma- 
jority of  members  of  board  acting  independ- 
ently, though  not  binding  on  district,  held 
not  void  as  contrary  to  public  policy  so  as 
to  preclude  subsequent  ratification.  Rich- 
ards v.  School  Tp.,  132  Iowa,  612,  109  N.  W. 
1093. 

22.  Boyett  V.  Standard  Chem.  &  Oil  Co., 
146  Ala.  554,  41  So.  756;  Pittsburgh  Const. 
Co.  V.  West  Side  Belt  R.  Co..  151  F.  125. 
Wliere  pleadings  sliow  on  their  face  that 
transactions  on  which  suit  is  based  are  gam- 
bling transactions,  appellate  court  will  di- 
rect dismissal  of  suit  tliough  neither  party 
raised  question  of  illegality.  Norris  v.  Logan 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  41,  526,  94 
S.  W.  123. 

23.  Fact  that  defendant  interposed  pleas 
to  common  counts,  setting  up  payment  of  de- 
mands sued  on  by  execution  of  notes,  held 
not  to  estop  him  from  setting  up  by  way  of 
defense  to  counts  based  on  sucii  notes  that 
they  were  given  in  payment  for  fertilizer 
sold  without  complying  with  penal  statute. 
Boyett  V.  Standard  Chem.  &  Oil  Co.,  146  Ala. 
554,  41  So.  756.  Where  deed  was  executed  to 
prosecutor  only  for  purpose  of  suppressing 
criminal  prosecution,  held  that  prosecutor, 
being  himself  in  fault,  could  not,  on  strength 
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defense  of  want  of  notice  of  illoi^ality  is  available  only  whei-e  the  contract  is  a  nego- 
tiable iiistrnment  in  the  hands  of  one  who  has  acquired  it  for  value  before  maturity 
and  in  the  ordinary  course  of  business.'-* 

§  4.  Interpretation.  A.  General  rules.-'^ — This  section  includes  only  the  gen- 
eial  rules  of  construction  ai)plicable  to  all  contracts  with  a  few  concrete  applications 
thereof  bv  wav  of  illustration.  In  so  far  as  possible  {he  construction  of  particular 
contracts  has  been  excluded  to  the  topics  dealing  with  the  subjects  to  which  they 
relate.-" 

If  the  contract  is  in  writing,  the  expressed-'  intention  of  the  parties,-^  to  be  de- 


of  deed  alone,  invoke  aid  of  equitable  es- 
toppel against  one  not  pai-ty  to  deed,  in 
whom  legal  title  was  vested  at  time  of  its 
execution,  in  order  to  prevent  true  owner 
from  asserting  title.  Deen  v.  Williams  [Ga.] 
57  S.   E.   427. 

24.  Defense  that  original  non-negotiable 
notes  were  given  for  gambling  debt  held 
available  against  a.«signee  of  new  notes 
given  in  consideration  of  compromise  of  ac- 
tion thereon.  Union  Collection  Co.  v.  Buck- 
man    [Cal  ]    88   P.   70S. 

25.  t^ee  7   C.  L.   791. 

26.  See  Agency  9  C.  L.  58;  Deeds  of 
Conveyance,  7  C.  L.  1103;  Sales,  S  C.  L.  1751; 
Vendors  and  Purchasers,  8  C.  L.  2216,  and 
other  like  topics. 

27.  Intention  must  be  determined  from 
terms.  Ochs  v.  Carnahan  Co.  [Ind.  App.]  80 
N.  E.  163.  Intention  expressed  by  words  used 
controls.  Union  Water  Power  Co.  v.  Lewis- 
ton,  101  Me.  564,  65  A.  67.  Where  unequivocal 
meaning  is  to  be  determined  from  instru- 
ment itself.  Cranes  Xest  Coal  &  Coke  Co.  v. 
Virginia  Iron,  Coal  &  Coke  Co.,  105  Va.  785, 
54  S.  E  884.  Contract  itself  should  be  re- 
ferred to  to  determine  its  character.  Adkins 
&  Co.  V.  Campbell  [Del.]  64  A.  628.  Is  duty 
of  court  to  enforce  contract  as  made.  Ben- 
nett v.  Burkhalter  [Ga.]  57  S.  E  231.  Par- 
ties belli  to  contract  as  made  by  them.  Ringle 
V.  Quigg,  74  Kan.  581,  87  P.  724.  Contract 
to  be  enforced  as  written,  duty  of  court  be- 
ing to  ascertain  terms  of  contract  on  wliicli 
parties  liave  in  fact  agreed  and  to  give  ef- 
fect to  it.  Cliesapeake  &  O.  R.  Co.  v.  Com., 
105  Va.  297,  54  S.  E.  331.  Though  court,  in 
construing  contract,  may  consider  circum- 
stances under  which  it  was  made,  when 
breach  is  averred  its  language  mu.st  deter- 
mine to  what  parties  have  bound  themselves. 
Stonega  Coke  &  Coal  Co.  v.  Louisville  &  N. 
R  Co..  106  Va.  223.  55  S.  E.  551.  Court  can- 
not substitutf  new  contract.  Baraboo  Land, 
Mining  &  Leasing  Co.  v.  Winter.  130  Wis.  457, 
110  N  W.  413;  Wisconsin  Sulphite  Fibre  Co. 
V.  Jeffris  Lumber  Co.  [Wis.]  Ill  N.  W.  237; 
Old  Colony  Trust  Co.  v.  Standard  Btet  Sugar 
Co.,  150  F,  677.  Where  plaintiffs  failed  to 
procure  release  of  chattel  mortgage  on  per- 
sonalty and  permitted  another  mortgage 
thereon  to  be  foreclosed  and  property  to  be 
sold,  thus  rendering  performance  on  their 
part  of  agreement  wliereby  such  personalty 
was  to  be  exclianged  for  realty  impossible, 
held  that  court  could  net  direct  defendant  to 
make  conveyance  of  realty  on  payment  by 
plaintiff  of  sum  of  money  in  lieu  of  person- 
alty. Constantine  v.  Caswell  [Wash.]  91 
P.  7.  In  action  on  written  pi'omise  to  pay 
money,  complete  In  itself  and  not  ambiguous 
or  uncertain   in   meaning,  intention  of  maker 


and  legal  effect  of  terms  used  should  be  de- 
termined by  court  from  inspection  of  terms 
used,  and  plea  that  intention  of  jiromisor  dif- 
fers from  legal  effect  of  terms  used  is  de- 
murrable. Langley  v.  Owens  [Fla.]  42  So. 
457.  Plea  that  it  was  not  intended  that  notes 
which  were  in  law^  sealed  instruments 
should  be  executed  as  sealed  instruments 
held  demurrable.  Id.  Contract  being  void 
under  statute,  lield  that  it  was  not  compe- 
tent for  plaintiff  by  averment  and  oral  proof 
to  change  its  character  and  legal  effect. 
Woods  V.  Bates,  126  111  App.  180.  Allega- 
tions as  to  what  parties  contemplated  and 
intended  cannot  vary  terms  of  contract  as 
stated.  Milligan  v.  Keyser  [Fla.]  42  So.  367. 
Construction  placed  upon  contract  by  one  of 
the  parties  is  not  permissible  to  prove  its 
meaning.  Dakan  v.  Union  Mut.  Life  Ins. 
Co.,  125  Mo.  App.  451,  102  S.  W.  634.  In  con- 
troversy as  to  making  of  agreement,  one  of 
the  parties  to  it  may  not  testify  as  to  what 
he  had  in  mind  in  preliminary  negotiations, 
nor  state  his  unexpressed  intent  in  such  ne- 
gotiations. Cornelius  v.  Atchison,  etc.,  R. 
Co.,  74  Kan.  599,  87  P    751. 

28.  Shaw  V.  Pope  [Conn]  67  A.  495;  Ad- 
kins &  Co.  V.  Campbell  [Del.]  64  A.  628; 
Scotch  Mfg.  Co.  V.  Carr  [Fla.]  43  So.  427; 
Jennings-Heywood  Oil  Syndicate  v.  Hous- 
siere-Latreille  Oil  Co.  [La.]  44  So.  481; 
Grothe  v.  Lane   [Neb.]    110  X.  W.  305. 

Con.struetion  of  Particular  ContravtN. 
.\sency  oonlraots  (See.  also.  Agency,  9 
C.  L.  58).  Contract  held  to  provide  for 
weekly  loans  to  agent,  to  contemplate  re- 
payment, and  to  pledge  agent's  contemplated 
commissions  as  collateral  security  therefor. 
New  York  Life  Ins  Co.  v.  Wolfson  [Mo. 
App.]  101  S.  W^  162.  Liability  of  agent  on 
mortgage  given  to  secure  advances  and 
which  it  was  agreed  should  be  paid  out  of 
renewal  commissions  held  terminated  where 
he  lawfully  exercised  right  to  resign.  Se- 
curity Trust  &  Life  Ins.  Co.  v.  Ellsworth,  129 
Wis.   349,   109  N.  M^   125. 

Contracts  relating  to  corporate  .stock 
(See,  also,  Corporations.  7  C.  L.  862).  Where 
contract  gave  defendant  option  to  purchase 
stock  in  corporation  in  case  certain  firm  gave 
unfavorable  opinion  as  to  patentability  of 
certain  invention,  and  provided  that  he 
should  determine  whethei-  he  would  or  would 
not  take  it  as  soon  as  opinion  was  received, 
if  it  was  unfavorable,  held  that  he  was  not 
required  to  give  formal  notic  of  his  deter- 
mination not  to  take  it,  but  his  communica- 
tion of  his  dett-i-mination  to  ti-  asurer  of  cor- 
poration and  assignment  to  it  of  certificate 
of  stock  whicli  had  been  placed  in  his  name 
was  sufficient.  Randall  v.  Claflin  [Mass.]  SO 
N.    E.    ."194.      Agreement    to   purchase   stock   at 
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end  of  first  year  held  to  mean  at  end  of  year 
from  date  of  its  Issue  to  plaintiff.  Edmonds 
V.  Evarts,  146  Mich.  485,  13  Det.  Leg.  N.  S67. 
109  N.  W.  844.  Agreement  to  deliver  cer- 
tificates for  ninety  per  cent,  of  capital  stock 
of  corporation  held  complied  with  by  deliv- 
ery of  ninety  per  cent  of  that  outstanding, 
though  article.s  of  incorporation  provided  for 
a  larger  amount  of  stock  tlian  was  actually 
i-ssued.  Kentucky  Distilleries  &  Warehouse 
Co.  V.  Blanton  [C.  C.  A.]   149  F.  31. 

Loans:  Plaintiff  and  her  husband  gave 
sum  of  money  to  defendant  under  agreement 
that  he  might  use  it  until  they  needed  it.  it 
to  become  defendant's  property  if  not  de- 
manded in  their  lifetime.  Held  that  death 
of  plaintiff's  husband  did  not  convert  trans- 
action into  gift  or  discharge  defendant's  ob- 
ligation to  repay  money  tp  plaintiff  on  de- 
mand, and  that  she  could  claim  it  and  main- 
tain action  therefor  on  demand  being  re- 
fused. Weltsch  V.  Straub,,74  Kan.  292,  86  P. 
148.  Held  nothing  in  contract  to  loan  money 
to  be  advanced  when  building  was  completed 
on  certain  lot  which  prevented  plaintiff  from 
having  it  completed  in  any  way  he  saw  fit, 
either  personally  or  by  contract,  and  with  or 
without  outside  assistance.  Holt  v.  United 
Security  Life  Ins.  &  Trust  Co.  [X.  J.  Err.  & 
App.]  67  A.  118.  Provision  in  application  for 
loan  that  charges  for  examining  title  to 
property  offered  as  security,  etc.,  should  be 
paid  whether  loan  was  made  or  not  held  not 
to  entitle  plaintiff  to  recover  such  charges  in 
case  it  refused  to  make  loan  capriciously,  in 
bad  faith,  and  without  substantial  reason. 
Title  Guarantee  &  Trust  Co.  v.  Wesolick,  115 
App.  Div  608.  101  N.  Y.  S.  7.  Uncanceled  lis 
pt-ndens  filed  against  property  in  action  for 
violation  of  tenement  house  act  lield  suffi- 
cient reason  for  declining  loan,  in  absence  of 
evidence  of  bad  faith,  statute  making  fine 
imposed  for  such  violation  lien  on  property. 
Id.  Plaintiff  held  to  have  made  prima  facie 
case  by  proving  performance  of  services.    Id. 

Contracts  of  employment  (See,  also.  Mas- 
ter and  Servant,  8  C.  L.  840).  Agreement 
lield  only  to  preclude  employe  from  disclos- 
ing processes  of  manufacturing  steel  cov- 
ered by  certain  patents,  and  not  from  dis- 
closing discoveries  by  complainant.  Taylor 
Iron  &  Steel  Co.  v.  Nichols  [N.  J.  Eq.]  65  A. 
695.  Contract  whereby  defendant  hired  plaint- 
iff for  theatrical  engagement  of  one  week 
iield  not  to  require  it  to  give  lier  two  weeks' 
notice  before  discharging  her.  Parker  v. 
Hyde  &  Behman  Amusement  Co.,  53  Misc. 
549.  103  N.  Y.  S.  731.  Contract  whereby  de- 
f>-ndant  agreed  to  and  did  "employ"  plaintiff 
for' certain  period  held  to  require  it  to  keep 
liim  in  its  service  during  sucli  period.  Ti'liite 
V.  Lumiere  North  American  Co.,  79  Vt.  206,  64 
A.  1121.  Contract  held  not  to  require  plaint- 
iff's presence  in  America  during  certain 
years  unless  exigency  occurred  making  it  es- 
sential to  promotion  of  best  interests  of 
defendants.  Mathieson  Alkali  Works  v. 
Mathieson  [C.  C.  A.]  150  F.  241.  Contract 
requiring  employe  to  assign  to  employer  half, 
interest  in  all  inventions  made  by  liim  "in  or  ■ 
relative  to  organs"  during  tei-m  of  employ- 
ment held  to  cover  inventions  applicable 
alike  to  pianos  and  organs,  but  only  in  so 
far  as  they  related  to  latter.  Wright  v.  Vo- 
calion  Organ  Co.   [C.  C.  A.]   148  F.  209. 

Option  contracts  (See,  also  Landlord  and 
Ti  nant,  -S  C.  L.  656:  Vendors  and  Purchasers, 


S  C.  L.  2216,  etc.).  Exercise  by  seller  of  cer- 
tain business  of  his  option  to  repurchase 
held  hot  to  render  buyer  liable  for  profits  of 
business  during  his- ownership.  Kerting  v. 
Hatcher.  216  111.  232,  74  N.  E.  783  Option 
contract  for  sale  of  bonds  obligating  de- 
fendant to  purchase  certain  other  bonds  on 
accepting  "this  option"  held  not  to  require 
purchase  on  delivery  and  acceptance  of  writ- 
ing granting  option,  but  only  on  election  to 
exercise  such  option.  Martyn  v.  Hitchings. 
192  Mass.  71,  78  N.  E.  380.  Contract  held  one 
for  purchase  of  certain  options  and  not  mere 
option  to  do  so  at  defendant's  election. 
Baraboo  Land,  Min.  &  Leasing  Co.  v.  "^'in- 
ter.   130  Wis.   457,   110   N.   "V^^.    413. 

Contracts  relating  to  sales  of- realty  (See, 
also.  Vendors  and  Purchasers,  8  C.  L.  2216). 
Provision  that  land  should  be  sold  "when- 
ever regarded  as  most  advantageous  to  both 
parties"  held  not  necessarily  to  prevent  sale 
until  such  time  as  it  would  result  in  profit 
to  both  parties,  but  sale  might  be  made  in 
order  to  prevent  further  loss.  Mariner  v. 
Ingraham,  127  111.  App.  542.  Language  used 
by  person  with  whom  part  of  purchase  price 
of  land  was  deposited  to  secure  removal  of 
tenement  house  violation  held  not  to  bind 
him  to  pay  over  full  amount  of  deposit  to 
vendees  in  violation  of  express  terms  of 
agreement  under  which  he  held  it,  but  that 
vendees  were  not  entitled  to  recover  any 
portion  of  it  unless  they  removed  violation, 
and  then  only  reasonable  cost  of  doing  so. 
Rogers  v.  Wilkenfeld,  52  Misc.  511,  102  N  Y. 
S.  637.  Contract  guarantying  that  certain 
mills  sold  by  plaintiff  to  defendant  would  be 
sold  by  latter  in  specified  time  held  to  re- 
quire defendant  to  do  selling  and  plaintiff  to 
pay  expenses  thereof.  Owens  Co.  v.  Doughty 
[N.  D.]  110  N.  W.  78.  Word  "expenses"  in 
contract  for  division  of  net  proceeds  of  sale 
of  land  after  deducting  expenses,  etc.,  held  to 
include  allowance  to  defendant  for  services 
in  caring  for  land  and  making  sales.  Rust 
V    Fitzhugh   [Wis.]   112  N.  W.  508. 

Sales  of  personalty  (See,  also,  Sales.  8 
C.  L.  1751).  Contract  held  not  to  require  de- 
livery of  prints  with  backgrounds  or  bor- 
ders in  four  different  colors.  Turner  v.  Os- 
good Art  Colortype  Co..  223  111.  629,  79  N.  E. 
306,  afg.  125  111.  App.  602  Contract  held  not 
to  require  plaintiff  to  emboss  certain  prints. 
Id.  Provision  in  contract  for  sale  of  corn  as 
to  amount  to  be  delivered  and  payment  by 
way  of  liquidated  damages  to  be  made  in 
case  of  short  crop  construed.  Bell  v.  Jordan 
[Me.]  65  A.  759.  In  action  for  breacli  of  con- 
tract that  notes  given  for  interest  in  patent 
should  be  paid  only  out  of  profits  realized 
from  manufacture  and  sale  of  machines 
thereunder  and  from  sale  of  right  to  manu- 
facture and  sell,  and  that  notes  should  not 
be  sold,  held  that  fact  that  corporation  was 
organized  witli  acquiescence  of  all  parties 
to  acquire  whole  interest  in  patent,  to  which 
plaintiff  and  defendants  assigned  their  in- 
terests in  return  for  stock,  did  not  termi- 
nate defendant's  liability  under  contract. 
Myrick  v.  Purcell,  99  Minn.  457,  109  N.  W. 
995.  Plaintiff's  assignment  of  his  interest  to 
corporation  held  not  sale  to  others  of  right 
to  manufacture  and  sell  witliin  meaning  of 
contract.  Id.  Contract  held  to  require  seller 
to  furnish  coal  from  particular  mines.  Hes- 
ser  V.  Chicago  &  Welleston  Coal  Co.  [C.  C. 
A.]    151    F.   211       Contract   for   sale   of   lumber 
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held  not  to  absolutely  require  delivery  of 
minimum  number  of  feet.  Demarest  v.  Dun- 
ton  Lumber  Co  .  l."il  F.  508. 

Restrictive  covenants  (See,  also.  Build- 
ings and  Building  Restrictions,  9  C.  L.  441; 
Deeds  of  Conveyance,  7  C.  L.  1103).  Agree- 
ment by  defendant  not  to  engage  in  turpen- 
tine business  within  ten  miles  of  certain 
town  so  long  as  plaintiff  should  operate  tur- 
pentine distillery  "at"  said  town  held  to 
preclude  defendant  from  engaging  in  said 
business  while  plaintiff  operated  still  near 
said  city,  though  outside  its  corporate  lim- 
its. Harris  v.  Theus  [Ala.]  43  So.  131.  Agree- 
ment not  to  engage  in  lumber  business  held 
broken  by  procuring  lumber  for  others  as 
matter  of  accommodation,  though  defendant 
made  no  profit  out  of  so  doing.  Rice  v. 
O'Neal,  120  111.  App.  259.  Agreement  on  sale 
of  secondhand  business  "not  to  engage  in 
the  business  of  conducting  a  secondhand 
store  or  to  buy  or  sell  secondhand  goods" 
in  certain  city  held  not  to  preclude  plaintiff 
from  taking  employment  from  another  dealer 
in  secondhand  goods  at  periodical  wages, 
without  any  ownership  of  goods,  commis- 
sions on  sales,  or  interest  in  business.  Cool 
V.  McDill,  38  Ind.  App.  621.  78  N.  E.  679. 
Agreement  not  to  engage  in  certain  business 
held  broken  by  carrying  on  such  business  as 
trustee.  Geiger  v.  Cawley,  146  Mich.  550,  13 
Det.  Leg.  N.  848,  109  N.  W.  1064.  Contract 
"to  discontinue  the  publication  of"  a  certain 
paper  in  certain  town  held  broken  by  sale 
of  said  paper  with  view  of  its  continued  pub- 
lication in  said  town,  and  with  covenant  to 
warrant  and  defend  purchaser's  right  to  con- 
tinue its  publication  under  same  name.  Van- 
diver  V.  Robertson,  125  Mo.  App.  307,  102  S. 
W.  659.  Though  contract  whereby  defend- 
ant agreed  to  sell  complainant's  beer  ex- 
clusively did  not  in  terms  bind  complainant 
to  furnish  beer,  held  that  decree  restraining 
its  violation  should  provide  that  restraint 
should  continue  only  so  long  as  complain- 
ant continued  to  furnish  beer  to  defendant 
at  reasonable  rates  and  of  good  quality. 
Christian  Feigenspan  v.  Nizolek  [N.  J.  Eq] 
65  A.  703.  Contract  held  to  preclude  defend- 
ant from  engaging  in  laundry  business  by 
entering  into  employ  of  person  engaged  in 
sucli  business  to  work  therein  in  any  capac- 
ity whatever.  My  Laundry  Co.  v.  Schmel- 
Ing.  129  Wis.  597,  109  N.  W.  540.  Contract 
held  to  preclude  sale  by  defendant  of  any 
wire  product  resulting  from  certain  experi- 
ments until  he  had  informed  complainant  of 
the  ingredients  of  which  it  was  composed 
with  their  proportions  and  the  formula  for 
their  combination,  as  well  as  submitting 
product  to  it  in  shape  of  wire,  and  until  it 
had  had  thereafter  a  reasonable  time  in 
which  to  determine  whether  it  would  under- 
take Its  manufacture.  Driver-Harris  Wire 
Co.  V.  Driver  [N.  J.  Err.  &  App  ]  65  A.  981. 
Contract  held  to  bind  wife  not  to  erect  on 
her  lot  any  building  within  five  feet  of  line 
of  adjoining  lot  conveyed  by  herself  and  her 
husband.  Wahl  v.  Stoy  [N.  J.  Eq.]  66  A.  176. 
Contract  held  to  preclude  erection  of  club 
house  on  certain  property.  Boyden  v.  Rob- 
erts   [Wis.l    111   N    W.   701. 

t'ontraets  relatInK  io  railroads  (See,  also. 
Railroads,  S  (".  L.  l.^OO;  Building  and  Con- 
struction Contracts,  9  C.  L.  424).  Agree- 
ment to  construct  branch  line  of  railroad 
held    to    require    construction    of    completed 


line,  including  laying  of  rails.  Ford  v.  Ingles- 
Coal  Co.  [Ky.]  102  S.  \^^  332.  Contract  obli- 
gating defendant  to  construct  substructure 
of  railroad  branch  and  plaintiff  to  lay  the 
track  "and  to  maintain  and  operate  the 
same"  held  to  require  plaintiff  to  replace 
bridge  built  by  defendant  and  subsequentlv 
washed  away.  Louisville  &  N.  R.  Co.  v.  U.  S. 
Iron  Co.  [Tenn.]  101  S.  W.  414.  Contract  of 
defendant  railroad  company  to  pay  for  ties 
furnished  by  plaintiff  by  carrying  freight 
for  latter  at  certain  rates,  and  providing 
that  for  ten  years  he  should  have  exclusive 
privilege  of  'shipping  ties,  etc.,  over  defend- 
ant's road  at  said  rates,  held  broken  by  de- 
fendant's refusal  to  have  freight  charges 
against  third  person,  to  whom  he  had  as- 
signed said  exclusive  privilege  with  defend- 
ant's consent,  debited  against  plaintiff's  claim 
at  latter's  request.  Jonesboro,  etc.,  R.  Co.  v. 
Watts,  80  Ark.  543,  98  S.  W.  358.  Assign- 
ment of  shipping  privileges  held  not  in- 
tended to  deprive  plaintiff  of  his  right  to  col- 
lect debt,  but  to  contain  implied  provision 
authorizing  application  of  freight  charges 
against  assignee  on  debt  due  plaintiff.  Id. 
Where  contract  provided  that  railroad  should 
pay  plaintiff  for  ties  by  carrying  freight  for 
him,  he  to  have  ten  years  in  which  he  could 
require  satisfaction  of  debt  in  that  manner, 
and  that  in  case  of  refusal  to  pay  in  that 
manner  he  was  to  have  immediate  right  of 
action  for  amount  due  him,  held  that  on  re- 
fusal to  pay  in  services  plaintiff  had  imme- 
diate right  of  action  for  payment  in  money, 
and  was  not  obliged  to  wait  until  expiration 
of  ten  years  or  to  renew  demand  for  pay- 
ment in  services.     Id. 

Miseellaneoii!i«  contracts:  Where  contract 
provided  that  parties,  both  of  whom  were 
residents  of  Idaho,  should  orsraniz.e  corpora- 
tion to  take  over  certain  mining  property, 
held  that  organization  of  plaintiff  corpora- 
tion by  one  of  such  parties  without  consent 
of  other,  and  under  laws  of  foreign  state, 
was  not  compliance  with  contract,  other 
party  having  right  to  insist  on  its  organi- 
zation under  laws  of  Idaho.  Olympia  Min. 
Co.  V.  Kerns  [Idaho]  91  P.  92.  Decedent 
held  not  to  have  caused  defendants  "any 
extra  trouble"  within  meaning  of  contract 
whereby  he  agreed  to  give  them  note  in  suit, 
in  addition  to  amount  paid  them  for  caring 
for  him,  in  case  he  did  so.  Harter  v.  Mor- 
ris, 124  111.  App.  377.  Contract  held  in  na- 
ture of  commission  contract,  giving  defend- 
ants right  to  return  unsold  goods  received 
by  them  from  plaintiff.  David  Bradley  Mfg. 
Co.  V.  Tedford.  127  111.  App.  1.  Contract  held 
to  give  defendant  unrestricted  rig^Iit  to  use 
of  athletic  park  by  its  members  for  exer- 
cise, etc.,  but  not  to  its  own  pecuniary  profit, 
and  this  witliout  liability  to  account  to 
plaintiff.  Dockstader  v.  Young  Men's  Chris- 
tian Ass'n  [Iowa]  109  N.  W.  906.  Contract 
held  not  to  require  defendant  to  inaugurate 
an.v  exhibitions  or  athletic  meets,  or  to  pro- 
cure others  to  do  so.  Id.  Defendant  held 
not  liable  as  for  rental  value  of  improve- 
ments made  by  plaintiff,  latter's  remedy,  if 
any,  being  for  damages.  Id.  Defendant  held 
liable  for  any  income,  in  excess  of  necessary 
expenditures,  derived  from  sale  of  park  priv- 
ileges to  its  own  members.  Id.  Fact  that 
i^ontract  provided  that  defendant  was  not  to 
be  liable  for  any  shortage  In  revenues  de- 
rived  from  park   held  not   to   relieve   it  from 
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liability  if  it  refused  to  permit  park  to  be 
used  for  exhibitions,  etc.,  for  purpose  of  de- 
riving revenue  therefrom.  Id.  Contract  lield 
to  lequire  relator  to  execute  all  orders  for 
hinilins  received  before  its  termination 
though  work  was  not  completed  until  after- 
wards, so  that  new  contract  rate  was  not 
applicable  thereto.  Smith  Printing  Co.  v. 
State  Auditors  [Mich  ]  112  N.  W.  130.  Grant- 
ing privilege  to  another  to  make  silhouettes 
held  not  breach  of  contract  whereby  plaint- 
iff was  granted  exclusive  privilege  ^vithin 
certain  concession  of  taking  and  Helling 
photographs,  and  defendant  agreed  not  to 
grant  "like  or  similar"  privileges  to  others. 
Frankel  v.  German  Tyrolean  Alps.  121  Mo. 
App.  51.  97  S.  W.  961.  Advances  which  under 
contract  plaintiff  was  obliged  to  make  held 
not  limited  by  ordinary  and  customary  ad- 
vances to  parties  getting  out  wood  for 
market,  but  only  by  sum  actually  and  prop- 
erly expended  by  defendants  in  so  doing.  St. 
Regis  Paper  Co.  v.  Santa  Clara  Lumber  Co., 
186  N.  Y.  89,  78  N.  E.  701.  Contract  held  to 
require  defendant  to  pay  half  expenses  of 
maintaining  and  operating  elevator  even  after 
he  ceased  using  it.  Globe  Ins.  Co.  v.  Wayne,  75 
Ohio  St.  451,  80  X.  E.  13.  One  who  agrees  to 
pay  debt  of  another  due  on  note  is  liable  for 
attorney's  fee  therein  stipulated  for.  Tra- 
bue  V.  Wade  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Hep.  591,  95  S.  W.  616.  Contract  whereby 
plaintiffs  agreed  to  publish  and  deliver  re- 
ports within  ninety  days  from  time  when 
material  was  delivered  to  them  held  to  con- 
tain implied  agreement  on  part  of  defend- 
ants to  furnish  such  material.  Jones  &  Co. 
V.  Gemmel  Statesman  Pub.  Co.  [Tex.]  99  S. 
W.  701,  rvg.  94  S.  W.  191.  Contract  held  to 
require  parties  to  it  to  furnish  their  mother 
care  and  support  wherever  she  might  choose 
to  reside,  and  not  to  require  such  support  to 
be  furnished  solely  at  expense  of  party  with 
whom  she  resided.  Payne  v.  Payne,  129  Wis. 
450,  109  N.  W.  105.  Contract  whereby  plain- 
tiff was  to  use  his  best  endeavor  to  secure 
concessions  to  mine  asphalt  held  not  to  re- 
quire him  to  procure  concession  directly 
from  government,  but  to  hi-ve  been  per- 
formed by  securing  assignment  of  concession 
from  another.  Crichfield  v.  Julia  [C.  C.  A.] 
147  F.  65.  Provision  in  contract  for  installa- 
tion of  sprinkler  system  that  owner  of  build- 
ing should  be  liable  for  any  loss  or  damage 
by  fire  to  plaintiff's  "material  and  equip- 
ment" while  in  its  building  held  to  render 
owner  liable  for  equipment  destroyed  by  fire 
before  completion  of  contract,  though  it  had 
been  attached  to  building,  where  plaintiff 
also  reserved  right  to  remove  equipment  in 
case  of  default  in  payment.  Schaeffer  Piano 
Mfg.  Co.  v.  National  Fire  Extinguisher  Co. 
[C.  C.  A.]  148  F.  159.  Owner  held  liable  for 
certain  materials  not  actually  destroyed 
where  it  appeared  that  they  were  completed 
portions  of  equipment,  and,  as  such,  became 
useless  for  the  purposes  of  th^  contract 
when  plant  was  destroyed.  Id  Agreement 
by  one  to  whom  land  was  conveyed  in  con- 
sideration of  his  assuming  certain  debts  of 
an  insolvent  firm,  etc.,  that,  if  he  obtained 
more  than  $8  per  acre  therefor  "after  all 
cost,  expenses,  and  pay"  for  his  trouble  had 
been  paid,  he  would  turn  over  balance  to 
grantor,  held  to  refer  to  expense  of  selling 
land  and  not  to  expense  of  -winding  up  busi- 
ness  of   firm.      Bray   v.   Carroll    [Ark.]    100    S. 


W.  744.  Agreement  whereby  defendants  as- 
sumed and  agreed  to  pay  all  liabilities  of 
bank,  aggregating  about  certain  sum,  held 
not  to  limit  their  liability  to  amount  so 
specified.  Moore  v.  First  Nat.  Bank  [Colo.] 
88  P.  385.  Character  and  quantity  of  goods 
to  be  furnished  for  sale  by  plaintiff  held  to 
have  been  left  to  defendant's  discretion. 
Mathis  V.  Harrell,  1  Ga.  App.  358,  58  S.  E. 
207.  Contract  between  plaintiff  and  govern- 
ment for  building  bridges  held  not  to  pre- 
vent him  from  procuring  any  part  of  work  to 
be  done  by  others,  and  hence  instruction  that 
agreement  between  plaintiff  and  defendant 
that  latter  should  do  substructural  work  on 
such  bridges  was  not  binding  because  im- 
possible of  performance  under  plaintiff's 
contract  with  government  was  properly  re- 
fused. A^'irginia  Bridge  &  Iron  Co.  v.  Crafts 
[Ga.  App.]  58  S.  E.  322.  Where  contract  pro- 
vided that  defendant  should  do  all  substruc- 
tural work  on  any  bridges  for  construction 
of  which  plaintiff  might  obtain  contracts 
from  government,  held  that  contention  that 
reduction  of  time  within  which  work  was  to 
be  done  under  its  bid  was  making  of  new 
contract  in  which  defendant  had  no  interest 
and  which  was  not  binding  on  him  was 
properly  refused.  Id.  Contract  held  to  re- 
quire not  only  delivery  of  certain  specified 
trees  in  fall  of  1903  but  keeping  of  them 
alive  and  planting  of  them  into  an  orchard 
in  spring  of  1904.  Leatliers  v.  Geitz  [Iowa] 
112  N  "W.  191.  Contract  held  not  to  require 
defendant  to  pay  freight  on  certain  machin- 
ery. Lowell  Mfg.  Co.  V.  Aultman  Engine  & 
Thresher  Co.  [Kan.]  90  P.  1132.  Assignee  of 
contract  for  cutting  timber  on  governmtMit 
land  held  required,  ynder  contract  of  assign- 
ment, to  repay  assignor  all  money  deposited 
by  latter  with  government  as  security  as 
soon  as  such  deposit  could,  by  rule  of  govern- 
ment, be  applied  annually  in  proportion  to 
quantity  of  timber  cut,  in  payment  for  tim- 
ber cut.  Tanish  v.  Neils  Lumber  Co  ,  101 
Minn.  78.  Ill  N.  TA^.  921.  If  duty  to  obtain 
consent  of  plaintiff's  surety  to  application  of 
deposit  was  on  anyone,  held  that  it  rested 
on  assignee.  Id.  Bank,  to  which  interest  in 
life  insurance  policy  w^as  assigned  in  pay- 
ment of  debt,  agreed  to  pay  mortuary  calls, 
etc.,  contract  did  not  require  assignor  to  give 
bank  notice  of  such  calls  as  made,  and  policy 
provided  when  and  w^here  payments  w^ere  to  be 
made.  Held  that  it  was  duty  of  bank  to 
make  periodical  inquiries  of  insurer  as  to 
amount  of  premiums  and  to  pay  them  when 
due.  Scheele  v.  Lafayette  Bank,  120  Mo.  App. 
611,  97  S.  W.  621.  Instrument  held  an  as- 
signment of  a  franchise,  and  not  merely  a 
grant  of  a  right  thereunder.  In  re  Long 
Acre    Light    &    Power    Co.,    117    App.    Div.    80. 

102  N.  Y.  .S.  242.  Provision  authorizing  de- 
fendants to  sell  goods  consigned  to  them 
held  inapplicable  where  failure  to  perform 
was  not  due  to  personal  neglect  or  refusal 
of  plaintiff  and  agreement  had  not  expired 
by  its  own   limitation.     Napier  v.   Spielmann, 

103  N.  Y.  S.  982.  Agreement  by  creditor  to 
forbear  from  forcibly  collecting  his  claim 
held  to  contemplate  merely  collection  by 
legal  process,  and  not  to  have  been  violated 
by  presentation  for  collection  of  note  of 
debtor  at  bank  where  it  was  payable  Mount 
Vernon  Rattan  Co.  v.  Joachimson.  103  N.  Y. 
S.  1045.  Contract  held  to  contemplate  that 
defendants    should    continue    in    commission 


CSli 


COXTKACTS  §  4A. 


9  Cur.  Law. 


rived  from  the  entire  instrument/^  controls,  and  technical  rules  of  construction  must 
3'ield  to  it.^''  When  the  form  and  substance  of  the  instrument  conflict,  the  latter 
controls.^^  Words  are  to  be  given  their  usual  and  ordinary  meaning  ^^  in  the  absence 
of  anything  showing  a  contrary  intention. ^^  Where  a  word  having  two  well  recog- 
nized meanings  is  used,  the  meaning  intended  mivst  be  determined  by  the  context.''* 
^"And"'  may  be  read  "or"  when  necessarv  to  effectuate  the  intention."''  Otlier  con- 
tracts having  reference  to  or  bearing  on  the  one  in  suit  mav  be  looked  to.^*^ 


busii'ess  and  seU  plaintiff's  goods  for  whole 
of  succeeding-  year.  VS'ilson  v.  V\'ernwag'.  217 
Pa.  82.  66  A.  242.  Contract  held  to  g-uarantee 
plaintiff  six  barrels  of  rice  pel'  acre  whether 
he  raised  that  much  or  not.  Linton  v. 
Brownsville  Land  &  Irrigation  Co.  [Tex.  Civ. 
App.]  102  S.  V\".  433.  Promise  to  execute 
notes  payable  In  certain  county  for  indebt- 
edness found  due  on  an  accounting  held 
promise  to  pay  debt  in  that  county.  Parr  v. 
McGowan  [Tex.  Civ.  App.]  98  S.  W.  950. 
Contract  held  one  to  give  plaintiff  certain 
interest  in  business  when  decedent,  in  exer- 
cise of  honest  and  reasonable  judgment, 
deemed  that  he  was  able  to  w^ithdraw  certain 
sum  from  said  business  consistently  with 
keeping  up  most  advisable  volume  of  busi- 
ness. Ott  V.  Boring  [Wis.]  110  N.  W.  824. 
Agreement  by  tenants  of  building  authoriz- 
ing plaintiff  to  maintain  bootblacking  stand 
on  sidewalk  adjoining  premises  held  not  to 
confer  any  rights  as  against  anyone  but 
themselves,  so  that  they  were  not  guilty 
of  breach  because  erection  was  prevented  by 
city  or  landlord.  Speliopoulos  v.  Schick.  129 
Wis.  556,  109  N.  W.  568.  Contract  authoriz- 
ing bank  to  hold  notes,  etc..  as  security  for 
indebtedness  of  correspondent  bank  held  to 
refer  only  to  such  as  ■were  deposited  -with  it 
or  came  into  its  hands  as  collateral  security. 
Van  Zandt  v.  Hanover  Nat.  Bank  [C.  C.  A.] 
149  I-^.  127  Complainant  held  entitled  to  decree 
requiring  assignment  to  it  of  certain  patents 
procured  by  one  of  defendants  and  assigned 
by  him  to  other  defendant  who  took  with 
notice.  Davis  &  Roesch  Temperature  Con- 
trolling   Co.    V.    Tagliabue,    148    F.    705. 

2!».  Mebius  &  Lrescher  Co.  v.  Mills  [Cal.] 
88  P.  917;  Cool  v.  McDill,  3S  Tnd.  App.  621, 
78  N.  B  679;  Jennings-Heywood  Oil  Syndi- 
cate V.  Houssiere-Latreille  Co.  [La.]  44  So. 
481;  Union  V^'ater  Power  Co.  v.  Lewiston,  101 
Me.  564,  65  A.  67;  Bell  v.  Jordan  [Me.]  65  A. 
759;  Skowhegan  Water  Co.  v.  Skowhegan 
Village  Corp.  [Mass]  66  A.  714;  People  v. 
Gluck.  188  N.  Y.  167,  80  N.  r.  1022:  Myers  v. 
Carnahan,  61  W.  Va.  414,  57  S  f<.  134;Beverlin 
v.   Casto    [W.   Va.]    57    S.   E    411. 

30.  Technical  words  will  be  limited  and 
controlled  in  their  effect  by  intention  of 
parties  gathered  from  instrument  considered 
as  whole  in  light  of  nature  of  subject-mat- 
ter and  purpose.  Toothman  v.  Courtney  [W. 
Va.]  57  S.  E.  415  [Advance  sheets  only].  In- 
strument held  lease  though  containing  terms 
technically  appropriate  to  conveyance  of  ab- 
solute estate.  Id.  Principles  of  technical 
nicety  cannot  be  strictly  applied  in  construc- 
tion of  everyday  oral  contracts  made  by 
plain  business  men  in  their  course  of  trade 
or  traffic.  Scotch  Mfg.  Co.  v.  Carr  [Fla.] 
43  So.  427. 

31.  People  v.  Gluck,  188  N.  Y.  167,  SO  N. 
E.    1022. 

32.  Cool    V.    McDill.    38    Ind.    App.    621,    78 


'  X.  E.  679       Contract  to  drill  oil  and  gas  well. 

I  Collier  v.  Munger  [Kan.]  89  P.  1011.  Words 
taken  in  primary  an  1  general  sense  unless 
contrary  intention  shown.  B.  &  C.  Comp. 
§  709.  Portland  Iron  Works  v.  "^'illett  [Or.] 
89  P.  421.  Word  "plant"  in  mortgage  held 
not  to  include  lands  more  than  200  miles 
from  factory,  though  purchased  for  purpose 
of  procuring  additional  raw  material  for  its 
use.  Old  Colony  Trust  Co  v.  Standard  Beet 
Sugar  Co  ,  1.50  F.  677.  When  words  having 
definite  legal  meaning  are  knowingly  used 
in  written  instrument,  parties  will  be  pre- 
sumed to  have  intended  them  to  have  their 
proper  meaning  and  effect,  at  least  in  ab- 
sence of  any  contrary  intent  appearing  by 
instrument.  Langley  v.  Owens  [Fla.]  42  So. 
457.  Note  with  device  "(L.  S.)"  printed  or 
written  after  name  of  promisor  held  sealed 
instrument.  Id.  Evidence  held  insufficient 
to  sustain  burden  resting  on  plaintiff  to 
sho^^'  that  term  "six  story  building"  as  used 
in  contract  had  some  special  meaning  under- 
stood by  parties,  or  which  they  could  be 
fairly  charged  with  as  understanding,  ac- 
cording to  which  building  in  question  was 
not  within  its  terms.  Abrams  v.  Block,  101 
N    Y.  S.   109. 

33  Particular  word,  phrase,  or  term  may 
express  meaning  different  from  its  common 
one  when  used  in  instruments  concerning 
subject-matter  in  relation  to  which  such  dif- 
ferent meaning  is  generally  understood  and 
accepted.  Union  T\'ater  Power  Co.  v.  Lewis- 
ton.  101  Me.  564,  65  A.  67.  "Horse  power" 
held  to  mean  efficient  horse  power  upon 
basis  of  seventy-five  per  cent  of  efflciencj'. 
Id. 

34.  Word  "taxes"  as  used  in  grant  of  joint 
right  to  use  line  of  railroad  for  999  years 
providing  that  expense  of  maint'Miance  shall 
be  divided  in  proportion  to  use  made  of  rr^p- 
erty,  and  tliat  "taxes  on  property  jo'ntly 
used  shall  be  included  in  the  cost  of  main- 
tenance," held  to  include  special  asses.s- 
ments  for  local  improvements.  Chicago 
Great  Western  R.  Co.  v.  Kainsas  City  North 
Western   R.   Co     [Kan  ]    88  P.    1085. 

35,  To  prevent  incongruities  and  absurd- 
ities. Manson  v.  Dayton  [C.  C.  A.]  153  F. 
258.  Word  "and"  read  as  "or"  in  agreement 
not  to  engage  in  business  of  selling  "haril- 
ware,  furniture,  implements,  buggies  and 
wagons."  Geiger  v.  Cawley,  146  Mich.  550, 
13   Det.  Leg.   N.    848,   109   N.    W.    1064. 

3«.  Contract  and  chattel  mortgage  exe- 
cuted contemporaneously  with  deed  held  to 
be  considered  in  determining  whetlier  it  was 
intended  as  mortgage.  Ferguson  v.  Boyd 
[Ind.  App.]  79  N.  E.  549.  Held  that  first  con- 
tract, though  void,  could  be  looked  to  for 
terms  of  any  new  arrangement  made  with 
express  reference  to  its  subject-matter.  San 
Antonio  Light  &  Pub.  Co.  v.  Moore  [Tex  Civ. 
App.]    101    S.   W.    867. 
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"Words  of  broad  signification  will  be  interpreted  with  reference  to  the  subject- 
matter  of  the  contract,  unless  there  is  a  clear  intention  to  the  contrary.^'  General 
words  following  an  enumeration  of  particular  things  may  include  other  things  not 
ejusdem  generis,  if  such  appears  to  have  been  the  intention  of  the  parties.^*  The 
doctrine  of  expressio  unius  est  exclusio  alterius  is  not  of  universal  application,  but  is 
always  subject  to  the  intention  of  the  parties  as  evidenced  by  the  contract."^ 

Words  of  doubtful  meaning  should  be  constrtied  most  strongly  against  the  party 
using  them/"  and  one  will  be  bound  by  the  meaning  which  he  knew  the  other  party 
supposed  them  to  bear.*^  By  statute  in  some  states  when  different  constructions 
of  a  provision  are  otherwise  equally  proper,  that  is  to  l)e  adopted  which  is  most  favor- 
able to  the  party  in  whose  favor  such  provision  was  made.'*- 

Of  two  conflicting  clauses  the  one  appearing  to  be  the  most  important/"  or 
which  is  the  most  in  harmony  with  other  parts  of  the  contract,*"'  should  be  given 
effect.  "Written  and  printed  parts  must  if  possible,  be  construed  together,*^  btit  if 
in  conflict,  the  written  will  prevail.*®  So  too,  Avhere  the  contract  is  partly  in  writ- 
ing and  partly  oral,  the  written  and  oral  parts  must  be  constrtied  together.*'  A  bi- 
lateral written  contract  purporting  to  set  out  the  mutual  undertakings  of  the  parties 
will,  however,  be  presumed  to  contain  the  whole  contract  between  them.** 

If  possible  the  contract  should  be  given  a  reasonable  construction,*^  and  one 


37.  Unless  intention  is  clear  that  they 
should  be  taken  in  broad  meaning.  Van 
Zandt  V.  Hanover  Xat.  Bank  [C.  C.  A  ]  149 
F.    127. 

38.  Shaw  V.  Pope  [Conn.]  67  A.  495.  Con- 
strued in  light  of  attendant  circumstances. 
Lindeke  v.  Associates  Realty  Co.  [C.  C.  A.] 
146  F.  630.  Forfeiture  clause  held  to  apply 
to  all  covenants  of  lease.     Id. 

3J).  Provision  of  contract  for  extension  of 
time  for  completion  of  work  in  case  of  delay 
caused  by  government  held  not  to  preclude 
recovery  of  damages  resulting  from  such 
a  delay.  William  Cramp  &  Sons  v.  United 
States,    41   Ct.   CI.   164. 

40.  In  favor  of  him  T\-ho  has  been  misled 
and  advanced  his  money  upon  it.  Contract 
of  guaranty.  Loomis  v.  MacFarlane  [Or.] 
91  P.  466.  Ambiguous  contract,  construed 
most  strongly  against  person  who  prepared 
it.  Small  Co.  v.  Claxton,  1  Ga.  App.  83,  57 
S.  E.  977.  Contract  prepared  by  one  party 
by  filling  out  printed  blank  used  by  him  in 
his  business.  People  v.  Gluck,  188  N.  Y.  167, 
80  X.  E.  1022.  Contracts  prepared  for  gen- 
eral use.  Van  Zandt  v.  Hanover  Nat.  Bk. 
[C.  C.  A.]  149  F.  127.  Language  by  which  a 
party  binds  himself  must  be  taken  most 
strongly  against  him.  Linton  v.  Brownsville 
Land  &  Irrigation  Co.  [Tex.  Civ.  App.]  102 
S.  W.  433.  Rule  that  written  instrument  is 
to  be  construed  most  strongly  against  writer 
is  last  rule  to  be  resorted  to,  and  never  to 
be  relied  on  except  Avhere  other  canons  of 
construction  fail.  Empire  Rubber  Mfg.  Co. 
v.  Morris,  73  N.  J.  Law,   602,  65  A.   450. 

41.  Where  contract  is  in  fact  understood 
by  one  party  in  certain  sense,  and  other 
party  knows  that  he  so  understands  it,  then 
it  is  to  be  taken  in  that  sense  provided  this 
can  be  done  without  making  new  contract. 
Snead  &  Co.  Iron  Works  v.  Merchants'  Loan 
&  Trust  Co.,  225  111.  442.  SO  X.  E.  237. 
Letter  held  to  be  taken  as  part  of  contract  in 
so  far  as  it  gave  meaning  to  part  of  original 
draft  of  building  contract.  Id.  Where  terms 
of  agreement  have  been  intended  in  different 


:  sense  by  parties,  that  sense  is  to  prevail 
against  either  party  in  iwhich  he  had  reason 
to  suppose  other  understood  it.  Code  Civ. 
Proc.     §     341.     Patterson    v.    First    Xat.    Bk. 

:  [Xeb.]  110  X.  W.  721.  Held  that,  if  plaintiff 
understood,  and  bank  officials  had  reason 
to  suppose  she  understood,  presiient  of  bank 
was  acting  in  its  behalf  in  executing  and 
delivering  to  her  document,  in  return  for  her 
check,  by  which  he  directed  bank  to  pay 
her  specified  sum  at  certain  time,  bank  was 
bound  by  that  understanding,  though  no 
active  fraud  was  alleged  or  proven.  Id.  If 
admits  of  two  inferences,  should  be  inter- 
preted in  sense  in  which  promisor  had  reason 
to  suppose  it  was  understood  by  promisee. 
Wahl  V.  Stoy  [X.  J.  Eq.]  66  A.  176.  When 
terms  have  been  intended  in  different  sense 
by  parties,  that  sense  is  to  prevail  against 
either  in  which  he  supposed  other  under- 
stood it.  B.  &  C.  Comp.  §  712.  Portland 
Iron  Works   v.   "^'illett    [Or.]    S9   P    421. 

I  42.  B.  &  C.  Comp.  §  712.  Portland  Iron 
Works   V.    Willett    [Or.]    89    P.    421. 

43,  Grant  of  water  for  power.  Union 
Water  Power  Co.  v.  Lewiston, '  101  Me.  564, 
65  A.  67. 

44,  First  held  to  prevail.  Brady  v.  Caro- 
line Steel  Bridge  &  Const.  Co.  [S  C]  56  S. 
E.    964. 

45,  46.  Perry  v.  Acme  Oil  Co.  [Ind.  App.] 
80    X.    E.    174. 

47  American  Mercantile  Exchange  v. 
Blunt    [Me.]    66   A.   212. 

4.S.  Presumed  that  if  minds  of  parties 
met  upon  any  other  conditions,  elements,  or 
propositions,  they  were  abandoned  except 
as  embodied  in  writing.  Foster  v.  Lowe 
[Wis.l  110  X'.  "^'.  829.  Such  presumption  can 
be  overcome,,  if  at  all.  only  by  very  clearest 
proof.  Id.  Finding  in  action  on  land  con- 
tracts that  it  had  not  been  overcome,  beld 
not  contrary  to  preponderance  of  evidence. 
Id. 

49.  Cool  v.  McDill,  38  Ind.  App.  621,  78 
X.  E.  679;  Empire  Rubber  Mfg  Co.  v.  Morris. 
73  X'.  J.  Law.   602,  65  A.  450;  Xew  Jersey  Co. 
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upholding  it  should  Ije  preferred  to  one  rendering  it  inoperative.^''  Provisions  for 
forfeitures  will  be  strictly  construed  and  never  helped  out  by  implication.^^  Whether 
a  given  stipulation  is  to  be  deemed  a  condition  precedent,  a  condition  subsequent,  or 
an  independent  agreement,  is  purely  a  question  of  intent.^- 

Provisions  necessary  to  effectuate  tlie  evident  intention  may  be  supplied  by  im- 
plication,^^ and  when  so  implied  are  as  much  a  part  of  the  contract  as  though  ex- 
pressed.^"'   The  law  enters  into  and  becomes  a  part  of  every  contract.^^ 


V.  Nathaniel  Wise  Co  ,  105  N.  Y.  S.  231. 
Construction  making  contract  reasonable, 
fair,  and  just,  preferred  to  one  making  it 
unreasonable,  unfair,  or  unusual  and  extraor- 
dinary, where  susceptible  with  two  .  con- 
.structions  equally  consistent  with  language 
used.  Stein  v.  Archibald  [Cal.]  90  P.  5.36. 
Should  not  be  given  unreasonable  meaning, 
or  one  that  would  result  in  imposing  hard 
or  inequitable  conditions,  if  reasonably  sus- 
ceptible of  different  meaning,  doubt  being 
resolved  in  favor  of  milder  meaning  in  such 
case.  Linton  v.  Brownsville  Land  &  Irriga- 
tion Co.  [Tex.  Civ.  App.]  102  S.  W.  433. 
Meaning  should  not  be  adopted  which  will 
make  agreement  absurd  or  so  unreasonable 
that  one  could  not  fairly  be  thought  to  have 


whole  contract,  nature  of  act  required,  and 
subject-matter  to  which  it  relates.  Skow- 
hegan  Water  Co.  v.  Skowhegan  Village  Corp. 
[Me.]  66  A.  714.  Stipulation  for  supply  of 
potable  water  and  hydrant  service  held  con- 
dition precedent  which  was  to  be  strictly 
performed  each  six  months  before  defendant 
city  could  be  held  liable  to  pay  installment. 
Id.  Making  payment  in  advance  held  sus- 
pensive condition  or  condition  precedent,  so 
that  obligation  of  lessor  under  oil  and  gas 
lease  did  not  come  into  existence  unless  such 
payment  was  made.  Jennings-Heywood  Oil 
Syndicate  v.  Houssiere-Latreille  Oil  Co.  [La.] 
44  So.  481.  Rendition  of  services  in  promo- 
tion of  corporation  held  not  condition  pre- 
cedent,   but   condition    subsequent   to    convey- 


so  intended  if  different  meaning  can  be  found  ,  ance  of  stock  to  it.     Howe  v.  Howe  &  Owen 


in  the  words  which  will  avoid  that  result. 
Rust  V.   Fitzhugh    [Wis.]    112    N.  W.    508. 

50.  Cranes  Nest  Coal  &  Coke  Co.  v.  Vir- 
ginia Iron,  Coal  &  Coke  Co.,  105  Va.  785. 
54  S.  E.  884.  Contract  held  only  to  bind  em- 
ploye not  to  disclose  process  of  which  he 
obtained  knowledge  while  in  complainant's 
service,  and  hence  not  to  be  void  as  restrain- 
ing him  from  following  his  chosen  profes- 
sion. Taylor  Iron  &  Steel  Co.  v.  Nichols  [N. 
J.  Eq.]  65  A.  695.  Between  two  permissible 
constructions,  that  which  establishes  valid 
contract  should  be  preferred  to  that  which 
does  not.  Mebius  &  Drescher  Co.  v.  Mills 
[Cal.]  88  P.  917.  Deed  will  not  be  so  con- 
strued as  to  render  it  nullity  as  to  any  of 
the  parties  thereto,  if,  by  any  reasonable 
construction,  such  result  can  be  avoided. 
Beverlin  v.  Casto  [AV.  Va.]  57  S.  E.  411. 
If  possible,  construed  as  being  made  for  legal 
rather  than  illegal  purpose.  Delaware,  L.  & 
W.  R.  Co.  V.  Kutter  [C.  C.  A.]  147  P.  51. 
Particularly  when  attacked  by  party  thereto 
who  has  been  benefited  thereby.  Virginia 
Bridge  &  Iron  Co.  v.  Crafts  [Ga.  App.]  58 
S.  E.  322.  Written  correspondence  manifest- 
ing bona  fide  intention  on  both  sides  to  come 
to  definite  agreement  should,  if  possible,  be 
so  construed  as  to  effectuate  the  general  pur- 
pose, and  so  as  to  constitute  rather  than  de- 
feat an  agreement.  Empii'e  Rubber  Mfg.  Co. 
V.   Morris.   73   N.  J.   Law,   602.  65   A.    450. 

.Vl.  Contract  whereby  plaintiff  sold  lease- 
hold  to  defendant  held  not  to  entitle  plaint- 
iff to  forfeiture  because  defendant  had  not 
paid  certain  lumber  bill,  ground  rent,  or  in- 
surance, or  because  he  failed  to  pay  interest 
on  purchase  price  monthly.  Tetley  v.  Mc- 
Elmurry,  201  Mo.  382,  100  S.  W.  37.  Where 
contract  contains  enforceable  provision  for 
forfeiture  upon  certain  default  after  specified 
notice,  in  order  for  forfeiture  to  take  place, 
must  appear  that  notice  was  given  in  com- 
pliance with  contract  both  as  to  time  and 
contents,  and  that  default  therein  specified 
occurred.  Georgia  R.  &  Banking  Co.  v.  Haas, 
127  Ga.   187.   56   S.   E.   313. 

52.     To    be    derived    from    consideration    of 


Ball  Bearing  Co.  [C.  C.  A.]  154  F.  S20.  Agree- 
ment not  to  protest  application  for  patent 
for  public  land  held  condition  subsequent. 
Roy  V.  Harney  Peak  Tin  Min.,  Mill.  &  Mfg. 
Co.    [S.    D.]    110    N.   W.    106. 

53.  Law  will  imply  agreement  to  do  what 
the  contracting  parties  understood  was  to  be 
done  in  order  that  other  party  may  have 
benefits  of  contj-act,  where  equity  and  justice 
require  it,  even  though  there  was  no  express 
agreement  to  that  effect.  Creamer  v.  Metro- 
politan Securities  Co.,   105  N.  Y.  S.  28. 

Proviiiiioiis  iniplle«l:  Court  may  supply 
words  "per  annum"  after  word.^  "with  in- 
terest at  eight  per  cent"  in  note  in  exercise 
of  its  duty  of  construing  contract.  Brooks 
V.  Boyd.  1  Ga.  App.  678,  57  S.  E.  1093.  Con- 
tract whereby  plaintiff  was  to  construct  ma- 
chine for  defendant  held  to  contain  Implied 
provision  that  plaintiff  w^uld  use  reasonably 
suitable  material  and  do  reasonably  skilful 
work,  and.  if  machine  was  a  failure  because 
of  plaintiffs  failure  to  do  so,  defendant  was 
not  bound  to  pay  cost  of  its  construction, 
though  contract  provided  that  defendant 
should  pay  all  expenses  incurred  in  getting 
up  said  machine  whether  it  finally  met  ■with 
its  approval  or  not.  Foote  &  Davies  Co.  v 
Houchin  Mfg.  Co.  [Ga.  App]  58  S  E.  368. 
Sale  of  defendant's  interest  in  good  will  of 
dental  business  held  to  imply  agreement  that 
defendant  would  so  practice  his  profession 
as  not  to  destroy  or  injure  business  he  had 
sold,  so  that  he  would  be  enjoined  from  prac- 
ticing in  city  though  was  no  express  agree- 
ment not  to  do  so.  Foss  v.  Roby  [Mass.] 
SI  N.  B.  199.  Where  state  contracted  with 
defendant  to  print  and  manufacture  certain 
volumes  of  the  supreme  court  reports,  and 
contract  provided  that  plates  should  be  de- 
livered to  and  become  property  of  state,  held 
that  law  would  imply  agreement  on  part  of 
defendant  not  to  use  manuscripts  and  plates 
for  any  purpose  other  than  that  contem- 
plated in  contract,  and  violation  of  such  Im- 
plied agreement  would  render  defendant 
liable  for  value  of  such  unauthorized  use, 
and    for    any    injury    done    to    such    property 
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If  the  contract  is  ambiguous,  the  court  should  put  itself  as  nearly  as  possiljlc  in 
the  position  of  the  parties  when  it  was  made,  and  to  that  end  may  take  into  consider- 
ation the  subject-matter,  the  purpose,  situation,  and  conduct  of  the  parties,  and  all 
the  surrounding  circumstances.^*'  In  such  case  the  practical  construction  adopted  l)y 
the  parties  themselves,  while  engaged  in  its  execution,  and  before  any  controversy 


thereby.  State  v.  State  Journal  Co.  [Neb.] 
lie  N.  W.  763.  Contracts  for  sale  of  certain 
street  car  properties  held  to  contain  implied 
covenant  requiring  defendant  to  take  action 
to  exercise  certain  franchise  in  order  that 
right  to  construct  and  operate  railway  under 
it  might  be  tested  in  courts,  and  plaintiff 
was  entitled  to  damages  where  defendants 
failed  to  comply  with  it  until  too  late  to 
.t-ecure  action  of  court  of  appeals  within  time 
provided  in  contract,  and  franchise  was  for- 
feited. CJreamer  v.  Metropolitan  Securities 
Co..  105  N.  Y.  S  28.  Though  contract  for 
manufacture  and  sale  of  patented  machines 
contained  no  special  provision  to  that  effect, 
held  that  it  was  implied  duty  of  selling 
agent  to  exercise  reasonable  diligence  and 
care  in  endeavoring  to  market  same.  In- 
structions approved.  Wildmaji  Mfg.  Co.  v. 
Adams  Top  Cutting  Mach.  Co.  [C.  C.  A.]  149 
F.  201. 

Provi-sions  not  implied:  Where  literary 
matter  intrusted  to  defendant  to  enable  it 
to  perform  contract  was  not  copyrighted  and 
had  been  given  to  public  and  any  citizen, 
therefore,  had  right  to  print  and  sell  same 
on  his  own  account,  held  that  law  would  not 
imply  agreement  on  defendant's  part  not  to 
manufacture  and  sell  volumes  containing  it 
on  its  own  account,  there  being  no  such 
limitation  in  contract.  State  v.  State  Jour- 
nal Co.  [Neb.]  110  N.  W.  763.  Agreement  by 
defendant  to  transfer  certain  lease  to  plaint- 
iff on  condition  that  assignee  obtained  new 
lease  from  trustees  of  lessor  estate  held 
not  to  contain  implied  covenant  that  lease 
and  all  renewals  provided  for  therein  were 
valid,  nor  could  plaintiff  hold  defendant  in 
case  trustees  were  unwilling  or  unable  to 
execute  new  lease.  Pratt  v.  Clark,  118  App. 
Div.  633,  103  N.  Y.  S.  612.  Contract  whereby 
defendant  employed  plaintiff  held  not  to 
carry  with  it  any  implication  that  plaintiff 
would  serve  defendants  lessee,  and  attempted 
disposal  of  his  services  to  latter  did  not  pre- 
vent recovery  for  breach  consequent  upon 
lease.  White  v.  Lumiere  North  American 
Co..  79  Vt.  206,  64  A.  1121.  Covenants  are 
implied  only  where  it  is  clear  that  if  atten- 
tion had  been  called  to  them  they  would 
have  been  expressly  agreed  upon.  Contract 
of  agency  held  not  to  contain  implied  cove- 
nant that  agent  would  not  resign,  or  to  pre- 
clude him  from  doing  so  after  he  had  given 
business  fair  trial.  Security  Trust  &  Life 
Ins.  Co.  V.  Ellsworth,  129  Wis.  349,  109  N. 
W.  125.  Rule  that  law  will  imply  that 
parties  intended  reasonable  price  when  no 
price  for  goods  is  agreed  upon  held  not  to 
apply  where  was  clear  misunderstanding 
as  to  price,  one  party  understanding  it  to 
be  one  sum  and  other  party  a  different  one. 
Estey  Organ  Co.  v.  Lehman  [Wis.]  Ill  N. 
W.    1097. 

&4.     Contract   must   be   read   and   construed 

as    if    same    were    written    therein.     Howard 

V.  Adkins,  167  Ind.  184,  78  N.  E.  665.      Breach 

of  an   implied  agreement   gives  rise  to  cause 
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of  action  same  as  though  it  had  been  ex- 
pressed. Jones  &  Co.  v.  Gammel  Statesman 
Pub.   Co.    [Tex.]    99   S.   W.    701,   94    S.   W.    191. 

55.  Where  contract  was  unambiguous, 
held  that  it  would  be  conclusively  presumed 
that  parties  contracted  with  reference  to 
Pol.  Code,  §§  3209,  3222.  prescribing  standard 
of  -weights  and  measures  and  providing  that 
contracts  must  be  construed  by  such  stand- 
ard, and,  contract  providing  for  certain  price 
per  pound,  extrinsic  evidence  of  usage  as  to 
manner  of  computing  weight  of  structural 
steel  was  inadmissible.  Hale  Bros  v.  Milli- 
ken  [Cal.  App.]  90  P.  365.  Where  there  is 
agreement  to  pay  interest,  but  no  rate  is 
stated,  legal  rate  is  implied.  Patrick  v, 
Kirkland  [Fla.]  43  So.  969.  Ordinance  mak- 
ing it  unlawful  to  use  scales  without  having 
them  inspected  by  inspector  of  \veights  and 
measures  held  part  of  contract  whereby  scale 
was  sold  under  guaranty  that  it  would  weigh 
correctly,  so  that  it  was  purchaser's  duty  to 
have  same  inspected.  Wright  v.  Computing 
Scale  Co.  [Wash.]  91  P.  571.  Interstate  com- 
merce act  held  part  of  contract  between 
carrier  and  shipper  to  transport  goods  at 
then  established  rates  for  definite  time,  so 
that  such  contract  is  ineffective  after  higher 
rate  has  been  filed  and  published  as  required 
by  law.  Armour  Packing  Co.  v.  U.  S.  [C. 
C.    A.]    153    F.    1. 

56.  For  cases  dealing  witli  the  admissi- 
bility of  parol  evidence  to  show  surrounding 
circumstances  see  Evidence,  7  C.  L  1511, 
Mebius  &  Drescher  Co.  v.  Mills  [Cal.]  88 
P.  917;  Calkins  v.  Pease,  125  111.  App.  270: 
Howard  v.  Adkins.  167  Ind.  184.  78  N.  E.  665; 
Cool  V.  McDill,  38  Ind  App.  621,  78  N.  E.  679; 
Heinz  v.  Roberts  [Iowa]  110  N.  W.  1034; 
Jennings-Heywood  Oil  Syndicate  v.  Hous- 
siere-Latreille  Oil  Co.  [La.]  44  So.  481; 
Union  Water  Power  Co.  v.  Inhabitants  of 
Lewiston,  101  Me.  564.  65  A.  67;  Bell  v.  Jordan 
[Me.]  65  A.  759;  Grothe  v.  Lane  [Neb.]  110' 
N.  W.  305;  Taylor  Iron  &  Steel  Co.  v.  Nichols. 
[N.  J.  Eq.]  65  A.  695;  Loomis  v.  MacFarlane 
[Or.]  91  P.  466;  Wilson  v.  Wernwag.  217  Pa 
82,  66  A.  242;  Robinson  v.  American  Linseed" 
Co.,  147  F.  885;  Cook  v.  Foley  [C.  C.  A  J 
152  F  41.  Particularly  where  party  aban- 
dons contract  and  sues  for  prospective  profits 
on  ground  that  other  party  failed  to  furnish 
material  at  time  and  place  demanded,  but  it 
appears  tliat  there  was  material  at  other 
places  that  might  have  been  used.  Harris  v. 
Faris-Kesl  Const.  Co.  [Idaho]  89  P.  760. 
Circumstances  surrounding  and  known  to> 
both  parties  when  contract  was  executed. 
Stein  V.  Archibald  [Cal.]  90  P.  536.  In  de- 
termining whether  contract  or  combination- 
is  in  unreasonable  restraint  of  trade  Poca- 
hontas Coke  Co.  V.  Powhatan  Coal  &  Coke 
Co.,  60  W.  Va.  508,  56  S.  E.  264.  Contract 
containing  patent  amfciguity  on  its  face. 
Kroeger  v.  Good  [Idaho]  89  P.  632.  Gas  and 
oil  lease  construed  in  light  of  evident  fact 
that  purpose  was  to  procure  exploration  of 
land.     Dill    v.    Fraze     [Ind  ]     79    N.     E.     971. 
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arose,  may  be  looked  to  to  determine  tlieir  intention."  Each  party  will  be  held  to 
the  construction  that  his  own  actions  have  put  upon  it  when  such  acts  operate  as  an 
admission  against  his  interests.^^ 

The  foregoing  rules  are  equally  applicable  to  the  interpretation  of  oral  con- 
tracts, but  in  such  case  the  question  is  usually  what  the  terms  of  the  contract  were, 
rather  than  what  was  meant  by  the  language  used,^'*  which  is  a  question  of  fact.*"^ 

(§  4)  B.  ^Y^lat  is  part  of  contract.^'^ — Several  writings  constituting  one  con- 
tract are  to  be  construed  together.®-  Several  agreements  between  the  same  parties 
executed  at  the  time  and  as  parts  of  the  same  transaction  will  ordinarily  be 
construed  together  as  though  constituting  a  single  instrument.*^^  Provisions  in  other 
contracts  between  different  parties  may  be  regarded  as  part  of  the  one  in  suit  when 
evidently  so  intended.*'*  Several  contracts  with  different  persons,  all  of  which  are 
parts  of  a  single  system,  will  be  taken  as  a  whole  in  determining  whether  they  are  il- 
legal as  in  restraint  of  trade.®^    The  question,  however,  is  largely  one  of  intention.'^® 

Printed  notices  indorsed  on  the  contract  by  one  of  the  parties,  but  not  referred 
to  therein,  are  generally  held  to  be  no  part  thereof  unless  called  to  the  attention  of, 
and  accepted  by,  the  other  party.*^'    So,  too,  a  notice  restricting  the  title  of  the  pur- 


Court  held  to  have  properly  reserved  con- 
struction of  power  of  attorney,  on  which 
validity  of  contract  depended,  until  such 
time  as  situation  of  parties  and  surrounding 
circumstances  should  be  revealed  by  evi- 
dence. Shaw  v.  Pope  [Conn.]  67  A.  495. 
Held  that  negotiations  leading-  up  to  making 
of  contracts  could  be  considered  in  determin- 
ing whether  they  constituted  sale  of  ma- 
chinery or  lease  thereof.  Lambert  Hoisting 
Engine  Co.  v.  Carmody,  79  Conn.  419,  65 
A.  141. 

57.  Turner  v.  O.sgood  Art  Colortype  Co., 
223  111.  629,  79  N.  E.  306,  afg.  125  111.  App. 
602;  Harter  v.  Morris,  124  111.  App.  377;  David 
Bradley  Mfg.  Co.  v.  Tedford,  127  111.  App.  1; 
Cleveland,  etc.,  R.  Co.  v.  Scott,  39  Ind.  App. 
420,  79  N.  E.  226;  Heinz  V.  Roberts  [Iowa]  110 
N.  W.  1034;  Tetley  v.  McElmurry,  201  Mo  3S2, 
100  S.  W.  37;  Webb's  Academy  &  Home  for 
Shipbuilders  v.  Hidden,  118  App.  Div.  711,  103 
N.  Y.  S.  659;  Myers  v.  Carnahan,  61  W.  Va. 
414,  57  S  E.  134;  Confederate  Memorial 
Ass'n.  v.  Shaughnessy  [C.  C.  A.]  146  F.  964; 
Delaware,  L.  &  W.  R.  Co.  v.  Kutter  [C.  C.  A.] 
147  F.  51;  Cook  v.  Foley  [C.  C.  A.]  152  F.  41. 
Where  ambiguous  terms  have  been  construed 
and  acted  upon  by  parties,  such  construction 
w^ill  be  adopted  though  language  used  may 
more  strongly  suggest  another  construction. 
Pittsburg  Vitrified  Pav.  &  Bldg.  Brick  Co.  v. 
Bailey  [Kan.]  90  P.  803.  In  case  of  oral  con- 
tract where  evidence  is  conflicting  as  to 
language  used,  construction  adopted  by  par- 
ties may  be  shown  and  will  govern.  Scotch 
Mfg.   Co.  V.   Carr   [Fla.]    43   So    427 

58.  Treating  deed  absolute  in  form  as 
mortgage.  Ferguson  v.  Boyd  [Ind.  App.] 
79  N.  E.  549. 

50.     See  §  IB,  ante. 

CO.     See  §   9F,  post. 

61.     See  7  C.  L.  802. 

02,  Hunt  V.  Capital  State  Bank,  12  Idaho, 
'588.  87  P.  1129. 

«.t.  New  York  Life  Ins.  Co.  v.  Wolfson 
[Mo.  App.]  101  S.  W.  162;  Pocahontas  Coke 
Co.  v.  Powhatan  Coal  &  Coke  Co.,  60  W.  Va. 
508,  56  S.  E.  264.  Contract  and  bond  given 
to  secure  its  performance.  Searles  v.  Flora, 
225  111.  167,  80  N.  E.  98.     Memorandum,  notes. 


mortgage,  and*  deed,  and  otlier  papers  refer- 
red to  therein.  Ditchey  v.  Lee,  167  Ind.  267. 
78  N.  E.  972.  Leathers  v.  Geitz  [Iowa]  112 
N.  W.  191.  Instruments  providing  for  sale  of 
goods  and  lease  of  store.  Floyd  v.  Arky 
[Miss.]  42  So.  569.  Consignment,  receipt  and  ■ 
deposit  agreement.  People  v.  Gluck,  188  N. 
Y.  167,  80  N.  E.  1022.  Note,  mortgage,  and 
contracts  delivered  at  same  time.  Security 
Trust  &  Life  Ins.  Co.  v.  Ellsworth,  129  Wis. 
349,  109  N.  W.  125.  Deed  and  contracts. 
Boyden  v.  Roberts  [Wis.]  Ill  N.  W.  701. 
Deed  and  contemporaneous  agreement  held 
single  transaction,  so  that  when  read  to- 
gether their  effect  was  agreement  to  re- 
convey  upon  terms  expressed,  notwitlistand- 
ing  a  recital  of  a  consideration  in  tlie  deed 
McAllen  v.  Raphael  [Tex.  Civ.  App.]  96  S. 
W.    760. 

64.  Provisions  in  earlier  contract  between 
plaintiff  and  defendant  held  to  have  become 
part  of  subsequent  contract  between  plaintiff 
and  corporation.  Turner  v.  Osgood  Art  Col- 
ortype Co.,  223  111.  629,  79  N.  E.  306,  afg.  125 
111.  App.  602. 

65.  Park  &  Sons  Co.  v.  Hartman  [C.  C. 
A.]    153   F.    24. 

66.  To  be  determined  from  terms  and 
formal  cliaracter  of  documents  read  in  light 
of  circumstances  under  which  they  were 
made.  Kidd  v.  New  Hampshire  Trac.  Co.  [N. 
H.]  66  A.  127.  Contract  under  seal  and 
contract  formed  by  certain  letters  held  not  to 
constitute  single  indivisible  contract,  but 
that  latter  was  separate  collateral  contract. 
Id.  Evidence  held  to  show  three  separate 
and  independent  contracts  for  sale  of  pota- 
toes.    Frommel  v.  Moss   [Me.]    66  A.  382. 

07.  For  effect  of  such  indorsements  on 
contracts  of  carriage,  see  Carriers,  9  C.  L. 
466.  Notice  endorsed  on  upper  corner  of 
contract.  Toledo  Compounding  Scales  Co.  v. 
Garrison,  28  App.  D.  C.  243.  Note  exempting 
contractor  from  liability  for  delay  due  to 
strikes,  appearing  at  head  of  letter  contain- 
ing contract,  held  no  part  of  such  con- 
tract, where  respondent's  attention  was  never 
called  to  it.  and  it  was  not  seen  by  its  con- 
tracting ofTicers.  Morse  Dry  Dock  &  Repair 
Co.   V.   Seaboard   Transp.    Co.,    154    F.    90. 


9  Cuv.  Law. 


COXTEACTS  §  -il). 


691 


claascr  of  a  copyright  book,  printed  on  the  inside  cover  thereof,  has  been  held  to  be  no 
part  of  the  contract  of  sale  unless  shown  to  have  been  communicated  to  and  accepted 
by  bim.®^ 

(§  4)  C.  Character;  joint  or  several,  entire  or  divisible,  etc.^^ — Wliether  a 
contract  is  joint,  several,  or  Joint  and  several,  is  generally  a  question  of  intention."*^ 
The  matter  is  regulated  by  statute  in  some  states.'^^ 

AMiether  a  contract  is  entire  or  severable  is  a  question  of  intention." - 

(§4)     D.  Custom  and  usage-'^ — Contracts  are  presumed  to  have  been  made 

with  reference  to  the  known  and  established  customs  and  usages  of  the  business  or 

trade  to  which  they  relate,  and  hence  proof  of  such  customs  and  usages  is  admissible 

to  annex  terms  which  the  parties  may  be  presumed  to  have  tacitly  adopted,  or  to  ex- 


es. Authors  &  Newspaper  Ass'n  v.  O'Gor- 
man  Co.,  147  F.  616. 

69.  See  7  C.  L.  803. 

70.  Agreement  by  several  parties  to  carry 
certain  stock  for  benefit  of  third  person  "pro 
rata  according-  to  the  amount  of  their  several 
interests"  in  corporation  held  several  as  to 
number  of  shares  to  be  carried  by  each,  so 
that  one  of  such  parties  could  sue  such  third 
person  for  failure  to  take  up  stock  according 
to  agreement  without  joining  others.  Villard 
V.  Moyer,  104  N.  Y.  S.  537.  Petition  held  not 
to  allege  contract  with  the  two  defendants 
jointly  but  that  it  was  contract  of  each  of 
them,  so  that  recovery  was  authorized  on 
proof  that  either  of  them  contracted.  Mc- 
Donald V.  Cabiness  [Tex.  Civ.  App  ]  17  Tex 
Ct.  Rep.  51S,  98  S.  W.  943.  Agreement  that 
notes  given  for  interest  in  patent  should  be 
paid  only  out  of  profits  realized  from  manu- 
facture and  sales  of  machines  thereunder, 
and  that  notes  should  not  be  sold,  held  the 
joint  obligation  of  all  the  defendants,  and 
joint  recovery  against  them  for  its  breach 
was  proper  though  two  of  the  notes  were 
payable  to  each  of  the  three  defendants. 
Myrick  v.  Purcell,  99  Minn.  457,  109  N.  W.  995. 

71.  Contract  whereby  joint  owners  of 
mines  agreed  to  pay  plaintiff  reasonable 
value  of  his  services  in  operating  and  man- 
aging them  when  mines  were  sold  held  joint 
and  several.  Civ.  Code,  §  1659.  Bell  v. 
Adams  [Cal.]  90  P.  118. 

72.  Intention  as  indicated  by  terms  of 
agreement.  Civ.  Code  1S95  §  3643.  Bearden 
Mercantile  Co.  v.  Madison  Oil  Co.  [Ga.]  58  S. 
E.  200.  Several  nature  of  subject  may  assist 
in  determining  intention,  but  will  not  over- 
come intent  to  make  entire  contract,  nor  will 
mode  of  measuring  price,  as  by  ton,  etc., 
change  effect  of  agreement,  even  in  entire 
contracts,  from  agreement  for  partial  pay- 
ments pending  full  performance.  McKeefi-y 
v.  U.  S.  Radiator  Co..  31  Pa.  Super.  Ct.  263. 
Intention  is  paramount,  and  even  wiiere  con- 
tract according  to  its  language  is  entire  in 
form  its  entirety  may  be  broken  by  the  con, 
current  acts  of  both  parties,  ^'ard  Furni-i 
ture  Mfg.  Co.  v.  Isbell  &  Co.  [Ark.]  9  9  S.  W. 
845. 

Contracts  lield  entire:  Contract  of  pledge. 
Levison  v.  Boas  [Cal.]  88  P.  825.  Contract  to 
•furnish  trading  stamps,  portraits,  and  frames 
to  defendant  and  to  procure  orders  therefor 
to  be  furnished  free  by  defendant  on  presen- 
tation of  certain  amount  of  stamps.  Ameri- 
can Copying  Co.  v.  Lehmann  [Cal.  App.]  91 
P.     414.      Contract    for    sale    of    corn    to    be 


shipped  at  different  times.  Henderson  El.  Co. 
y.  North  Georgia  Mill.  Co..  126  Ga.  279,  55  S  E. 
oO.  Oil  and  gas  lease.  Murray  v.  Barnhart, 
117  La.  1023,  42  So.  489.  Contract  for  collec- 
tion of  accounts.  American  Mercantile  Ex- 
change V.  Blunt  [Me.]  66  A.  212.  Contract  for 
sale  of  goods  and  lease  of  store,  evidenced 
by  different  instruments.  Floyd  v.  Arky 
[Miss.]  42  So.  569.  Contract  to  lay  pavement 
and  to  do  certain  other  work  for  city,  all  its 
material  provisions  being  common  and  in- 
terdependent. Rodgers  v.  New  York.  51  Misc. 
119,  100  N.  Y.  S.  745.  Contract  for  sale  of 
pig  iron  at  specified  price  per  ton,  to  be  de- 
livered at  rate  of  one  car  per  week  during 
certain  months.  McKeefry  v.  U.  S.  Radiator 
Co.,  31  Pa.  Super.  Ct.  263.  Contract  for  sale 
of  paving  block  to  be  delivered  at  different 
times,  payment  to  be  made  monthly  for  de- 
liveries in  previous  month.  Kelley  Brick  Co. 
V.  Clay  Product  Supply  Co.,  32  Pa.  Super.  Ct. 
408.  Contract  to  remove  wrecked  vessel 
from  channel,  payment  to  be  made  upon  sat- 
isfactory completion  of  work.  Poynter  v. 
U.  S.,  41  Ct.  CI.  443.  Contract  held  none  the 
less  indivisible  because  only  part  of  it  ^\'as 
reduced  to  writing.  McConnell  v.  Camors- 
McConnell  Co.  [C.  C.  A.]  152  F.  321.  Contract 
to  pay  for  goods  included  in  account  sued  on 
held  part  of  an  entire  agreement  which  in- 
cluded illegal  stipulations.  Continental  Wall 
Papt-r  Co.  V.  Lewis  Voight  &  Sons  Co.  [C.  C. 
A.l    148  F.   939 

Contracts  held  severable:  Contract  for  sale 
of  cotton  seed  hulls  and  cotton  seed  meal. 
Bearden  Mercantile  Co.  v.  Madison  Oil  Co. 
[Ga.]  58  S.  E.  200.  Contract  for  sale  and  de- 
livery of  three  carloads  of  hogs,  at  specified 
price  and  of  "sveigh  t  fixed  between  certain  lim- 
its, one  carload  of  -which  had  been  delivered 
and  paid  for,  so  that  obtaining  of  judgment  by 
seller  for  second  carload  did  not  bar  him 
from  suing  for  value  of  third.  Fox  v.  Boner, 
9  Ohio  C.  C.  (N.  S.)  11.  Contract  for  sale  of 
hats  of  several  styles,  so  that  acceptance  of 
one  kind  was  not  acceptance  of  entire  ship- 
ment. Schiller  v.  Blyth  &  Fargo  Co.  [Wyo.] 
88  P.  648.  Contract  by  city  to  borrow  money 
and  to  create  fund  to  repay  it.  Glucose 
Sugar  Refining  Co.  v.  Marshalltown.  153  F. 
620.  Even  if  contract  could  be  construed  as 
precluding  employe  from  disclosing  informa- 
tion acquired  by  him  before  entering  com- 
plainant's employ,  held  that  invalidity  of 
such  a  provision  would  not  affect  valid  pro- 
vision precluding  liim  from  disclosing  com- 
plainant's trade  secrets.  Taylor  Iron  &  Steel 
Co.  V.  Nichols   [N.  J.  Eq.]   65  A.  6  95. 

73.     See  7  C.  L.  804. 
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plain  ambiguities  or  technical  terms,  but  not  to  vaiy  or  contradict  the  ])lain  meaning 
of  the  language  used.'* 

(§4)  E.  As  to  place,  time,  and  compensation.  Place.'^ — The  place  of  per- 
formance is  to  be  determined  from  the  terms  of  the  contract.'*^ 

Time.'' — The  time  of  performance'^^  and  the  duration  of  the  contract'"  are 
questions  of  intention,  to  be  gathered  from  the  language  used.  Where  no  time  is 
fixed  for  performance,  the  law  will  imply  that  a  reasonable  time  is  to  be  allowed  for 
that  purpose.^^  As  a  general  rule,  if  a  contract  calling  for  the  rendition  of  services  is 
so  far  incomplete  that  the  period  of  its  duration  cannot  be  determined  by  a  fair  in- 
ference from  its  provisions,  either  party  may  terminate  it  at  will  on  giving  reason- 
able notice.®^  One  having  the  right  to  perform  on  a  specified  day  has  the  whole  of 
that  day  in  which  to  do  so.^- 

Whether  or  not  time  is  of  the  essence  of  a  contract  is  largely  a  question  of  in- 
tention.^^ It  is  generally  held  not  to  be  in  equity  unless  made  so  by  express  provision 


74.  For  a  full  discussion  of  this  subject 
see  Customs  and  Usages,  7  C.  L.  1016. 

75.  See   7   C.   L.    804. 

76.  Contracts  for  sale  of  potatoes  held  to 
contemplate  delivery  in  New  York  in  speci- 
fied month.     Frommel  v.  Moss  [Me.]  66  A.  382. 

77.  See  7  C.  L.  804. 

78.  Contract  held  to  entitle  executrix  to 
withold  purchase  price  of  certain  personalty 
from  plaintiff's  share  of  estate  if  he  did  not 
pay  same  within  six  years  so  that  claim  was 
not  barred  by  limitations.  Schneider  v.  Heil- 
bron,  115  App.  Div.  720,  101  N.  Y.  S.  152.  Con- 
tract held  to  require  defendant  to  furnish 
plaintiff  sufficient  brick  to  complete  certain 
buildings  at  specified  price  without  regard  to 
date  specified  in  contract,  that  date  being 
important  only  as  fixing  time  by  which  plain- 
tiff was  required  to  receive  them  if  defend- 
ant delivered  them.  Rosenthal  v.  Empire 
Brick  &  Supply  Co.,  104  N.  Y.  S.  769.  Contract 
to  pay  certain  sum  per  foot  for  paving  pro- 
vided work  was  completed  within  four 
months  held  to  require  completion  within 
four  months  from  date  of  contract,  and  not 
from  date  when  work  was  commenced.  Bar- 
ber Asphalt  Pav.  Co.  v.  Loughlin  [Tex.  Civ. 
App.]    17  Tex.  Ct.  Rep.   554.  98  S.  W.   948. 

79.  Contract  of  employment  lield  to  bind 
botli  partie.s  for  five  years.  Butterick  Pub. 
Co.  V.  Whitcomb.  225  111.  605,  80  N.  E.  247. 
Provision  that  contract  should  he  void  and 
cease  when  certain  note  was  paid  lield  to 
refer  only  to  provision  for  buying  and  selling 
cattle  and  not  to  provision  that  defendants 
would  refrain  from  entering  into  butcher 
liusiness  for  three  years.  Canady  v.  Knox,  43 
Wash.  567,  86  P.  930.  Contract  for  storage 
held  prima  facie  to  cover  period  of  five  years, 
so  that  defendant  was  bound  to  pay  mini- 
mum rate  for  that  period  whether  it  availed 
itself  of  contract  rights  or  not  Robinson  v. 
American  Linseed  Co.,  147  F.  885. 

80.  Patrick  v.  Kirkland  [Fla.]  43  So.  969; 
Bearden  Mercantile  Co.  v.  Madison  Oil  Co. 
[Ga.]  58  S.  E.  200.  Agreement  by  decedent  to 
pay  plaintiff  one-third  of  profits  derived  from 
sale  of  lands  to  be  purchased  but  fixing  no 
time  for  making  sale,  held  to  require  sale 
to  be  made  within  reasonable  time,  and  that, 
where  dec-edent  died  before  making  it  and  Ills 
representatives  refused  to  sell  and  repudiated 
plaintiff's  interest,  plaintiff  was  entitled  to 
recover   third   of  value   of  land  In   cash  after 


deducting  purchase  price,  taxes  etc.  Kauff- 
man  v.  Baillie  [Wash.]  89  P.  548.  Duties  to 
be  performed  by  defendant  under  contract  to 
care  for  plaintiff's  orchard,  held  required  to 
be  performed  at  certain  seasons  of  year  and 
not  to  permit  of  delay,  so  that  instruction 
that  they  could  liave  been  done  at  any  rea- 
sonable time  was  properly  refused.  Griffing 
Bros.  Co.  vWinfield  [Fla.]  43  So.  687.  Where 
oral  contract  contained  no  agreement  a.s  to 
time  when  agent's  commissions  were  to  be 
paid,  held  that  evidence  as  to  time  usually 
fixed  for  such  payment  was  admissible. 
Standard  Plunger  El.  Co.  v.  Brumley  [C.  ('. 
A.]   149  F.  184. 

81.  Where  agreement  by  defendant  rail- 
road company,  to  transport  cars  free  of 
charge  if  plaintiff's  assignor  would  develop 
coal  land,  build  connecting  line,  etc.,  fixed  no 
time  for  its  duration,  held  that  defendant 
could  terminate  it  at  Its  election  after  notice. 
Stonega  Coke  «&  Coal  Co.  v.  Louisville  &  N. 
R.  Co.,  106  Va.  223,  55  S.  E.  551.  Parol  agree- 
ment whereby  owner  of  lot  agreed  to  erect 
building  thei-eon  in  which  other  party  was 
to  place  store  fixtures,  the  rent  to  be  divided 
between  them,  held  terminable  by  either 
party  on  giving  reasonable  notice.  Adams  v. 
Wier  [Tex.  Civ.  App.]   99  S.  W.  726. 

82.  Where  defendant  agreed  to  sell  and 
deliver  to  plaintiff  certain  corn  at  specified 
price  during  first  half  of  December,  held  tliat 
he  was  entitled  to  at  least  whole  of  Dec.  15 
in  which  to  make  delivery,  so  tliat  plaintiff 
acted  prematurely  in  purchasing  corn  else- 
where at  two  o'clock  on  that  date,  and  de- 
manding damages  for  failure  to  deliver  in 
time.  Hall-Baker  Grain  Co.  v.  Le  Mar  [Mo. 
App.]    101   S.   W.   1098. 

N8.  Time  held  «f  essence  of  eontraett 
Where  potatoes  were  sold  for  delivery  in 
March,  buyers  to  have  right  to  say  when 
they  should  be  shipped,  hold  that  it  was  buy- 
er's duty  to  direct  shipments  in  season  for 
seller  to  perform  within  time  limited.  From- 
mel V.  Foss  [Me.]  66  A.  382.  Time  of  delivery 
of  lath  sold.  Frost-Trlgg  Lumber  Co.  v.  Foi-- 
rester  [Mo.  App.]  101  S.  W.  164.  Of  contract 
whereby  defendant  agreed  to  pay  stipulated' 
sum  on  construction  of  pavement,  so  that 
performance  within  time  specified  was  con- 
dition precedent  to  recovery.  Barber  Asphalt 
Pav.  Co.  V.  Loughlin  [Tex.  Civ.  App.]  17  Tex- 
Ct.   Rep.   554,  98  S.  W.  948. 
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or  necessary  implication.^*  Tlie  matter  is  regulated  by  statute  in  some  states.*^ 
Under  the  civil  law,  in  a  suit  to  rescind  a  contract  to  do  for  failure  to  perform 
within  the  time  specified,  the  court  may,  according  to  circumstances,  grant  the  ob- 
ligor further  time  in  which  to  perform. ^"^ 

Compensation.^' — Provisions  of  the  contract  as  to  compensation  are  to  be  con- 
strued according  to  the  general  rules  heretofore  stated.®^  The  construction  of  par- 
ticular provisions  will  be  found  in  the  note.®^  Where  no  compensation  for  services 
is  agreed  upon,  the  person  rendering  them  is  entitled  to  recover  their  reasonable 
value.®" 

(§  4)     F.  WJiat  law  governs.^^ — As  a  general  rule  the  lex  loci  contractus  gov- 


Time  held  uot  of  es.sence  of  contract:  Sub- 
<?ontract  for  railroad  construction  work. 
Cleveland,  etc.,  R.  Co.  v.  Scott,  39  Ind.  App. 
420,  79  N.  E.  226.  Plaintiff's  delay  in  furnisli- 
\ng'  title  held  not  to  relieve  defendant  from 
performance.  Woodward  v.  McCoUum  [N. 
D.]  Ill  N.  W.  623.  Where  plaintiff  had  until 
midnight  on  June  20th  to  deliver  brick,  de- 
livery at  6:25  A.  M.  on  June  21st  held  such  a 
substantial  performance  as  was  contemplated 
by  contract,  contrary  construction  being  con- 
trary to  intention  of  parties.  New  Jersey 
Co.   V.   Nathaniel   Wise   Co.,    105   N.   Y.   S.    231. 

84.  Failure  of  vendee  in  contract  for  sale 
of  land  to  perform  on  his  part  strictly  at 
time  fixed  does  not  in  equity  discharge  con- 
tract unless  by  contract  itself,  or  circum- 
stances proved  in  the  case,  time  is  made,  or 
has  become,  of  the  essence  of  the  contract, 
or  delay  has  made  specific  performance  in- 
equitable. Saldutti  V.  Flynn  [N.  J.  Eq.]  65 
A.    246. 

85.  Georgia:  Time  is  not  generally  of  es- 
sence of  contract,  but  by  express  stipulation 
or  reasonable  construction  it  may  become  so. 
Civ.  Code  1S95,  §  3675,  par.  8.  Bearden  Mer- 
cantile Co.  V.  Madison  Oil  Co.  [Ga.]  58  S.  E. 
200.  Time  held  of  essence  of  provision  of  con- 
tract for  sale  of  cotton  seed  hulls  but  not  of 
provision  for  sale  of  cotton  seed  meal.  Id. 
Is  when  nature  of  contract  is  such  as  to  indi- 
cate that  such  must  have  been  intention  of 
parties.  Traylor.  Spencer  &  Co.  v.  Brimbery 
[Ga.  App.]  58  S.  E.  371. 

Oklahoma:  Is  not.  unless  it  is  expressly  so 
provided.  TN'ilson's  Rev.  &  Ann.  St.  1903,  art. 
3,  c.  15,  §  809.  Snyder  v.  Stribling,  18  Okl. 
168,  89  P.  222.  Held  not  of  essence  of  con- 
tract for  sale  of  cattle.     Id. 

86.  Further  time  in  which  to  perform  con- 
ditions of  oil  and  gas  lease  refused.  Murray 
V.  Barnhart,  117  La.  1023,  42  So.  489. 

87.  See  7  C.  L.   805. 

88.  See  §  4A  ante. 

89.  Contract  between  decedent  and  plaint- 
iff held  to  entitle  latter  to  one-tenth  of  en- 
tire fee  received  b>*  decedent  for  procuring  re- 
fund of  money  paid  on  void  claim  against 
Mexican  government,  and  not  merely  one- 
tenth  of  amount  which  decedent  liad  earned 
when  contract  was  made.  Slaughter  v.  Loeb, 
28  App.  D.  C.  57.  Compensation  of  engineer 
employed  to  superintend  installation  of  pvmp 
for  certain  per  cent  "based  on  the  contract 
price"  held  to  be  based  on  total  sum  paid 
seller,  including  extra  amount  which  contract 
of  sale  required  to  be  paid  for  superior  effi- 
ciency.     City   of  Chicago   v.   Hunt    [111.]    81   N. 


E.  2  43.  Provision  in  regard  to  payment 
"seventeen  cents,  three  per  cent,"  held  to 
mean  seventeen  cents  per  pound,  payable  in 
sixty  days,  with  discount  of  three  per  cent 
from  face  of  bill  if  payment  was  made  within 
ten  days.  Empire  Rubber  Mfg.  Co.  v.  Morris, 
73  N.  J.  Law,  602,  65  A.  450.  Contract  employ- 
ing plaintiff's  assignor  to  obtain  reduction 
of  any  assessment  that  might  be  levied 
against  her  property,  she  to  pay  it  a  part  of 
any  reduction,  held  to  entitle  it  to  such  part 
of  reduction  in  proposed  assessment,  though 
it  was  not  technically  levied  against  prop- 
erty. United  States  Title  Guaranty  &  Indem- 
nity Co.  V.  Marks,  116  App.  Div.  341,  101  N.  Y. 
S.  483.  Agreement  to  pay  "cost"  of  certain 
job  held  to  mean  actual  cost,  so  that  judg- 
ment for  an  amount  which  included  profit 
was  erroneous.  Raisler  Heating  Co.  v.  Dowd, 
52  Misc.  656,  102  N.  Y.  S.  504.  Agreement  to 
pay  plaintiff  five  per  cent  of  total  cost  of 
construction  of  viaduct  for  services  in  pre- 
paring plans  and  superintending  construction 
held  not  to  entitle  him  to  such  commission 
on  amount  of  judgment  recovered  by  contrac- 
tors as  damages  for  breach  of  construction 
contract,  such  breach  not  liaving  damaged 
plaintiff  in  any  way,  or  required  him  to  per- 
from  additional  labor  or  incur  additional  ex- 
pense. Boiler  V.  New  York,  117  App.  Div. 
458,  102  N.  Y.  S.  729.  Agreement  to  pay 
plaintiff  certain  sum  for  services  in  searching 
title  not  being  contingent  upon  success  of 
application  for  loan  on  premises  held  that  it 
was  binding  on  defendant  though  plaintiff 
did  not  make  loan,  particularly  where  failure 
was  due  to  fact  that  defendant  did  not  cure 
defects  in  title.  Title  Guarantee  &  Trust 
Co.  v.  Sternberg,  103  N  Y.  S.  857.  Contract 
held  not  to  entitle  contracting  agents  and 
engineers  to  their  share  of  profits  on  comple- 
tion of  each  piece  of  work,  but  to  entitle 
them  to  share  of  net  profits  arising  from 
work  in  its  entirety.  Brady  v.  Caroline  Steel 
Bridge  &  Const.  Co.  [S.  C]  56  S.  E.  964.  Con- 
tract wliereby  plaintiff  was  to  be  paid  com- 
missions on  subscriptions  obtained  by  him 
held  not  to  entitle  him  to  commission  on 
original  subscription  which  he  had  no  part 
in  procuring.  Confederate  Memorial  Ass'n 
V.  Shaughnessy   [C.  C.  A.]   146  F.   964. 

90.  Requested  instruction  improperly  re- 
fused. Chandler  v.  Baker,  191  Mass.  579,  78  N. 
E.  387.  In  determining  value,  court  may  con- 
sider valuation  placed  upon  tliem  bs'  parties, 
especially  by  party  to  whom  they  are  ren- 
dered, but  such  valuation  is  only  evidence, 
and   not  the   rule   of  damages.      Id. 

m.     See   7  C.  L.   806. 
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erns  in  deterrtiining  the  validity  and  effect  of  tlie  contract,  and  the  lex  fori  deter- 
mines the  course  of  procedure  in  giving  redress  thereon. ^- 

§  5.  JSlodifcaiion  and  mergery^ — The  parties  to  an  executor}^  contract  may  at 
pleasure  and  by  mutual  assent,^*  alter  or  modify  it,"^  or  substitute  a  new  one  Uk^'-']- 
for."®  As  a  general  rule  no  further  consideration  is  necessary  than  the  mutual  as- 
sent of  the  parties/"  though  there  seems  to  be  some  conflict  of  authority  in  tliis  re- 
gard."* On  breach  of  a  contract  to  give  a  new  note  to  supersede  the  original  one  on 
performance  of  certain  acts  by  the  payee,  the  remedy  of  the  latter  is  by  an  action  on 
the  contract  and  not  by  an  action  on  the  original  note."'' 

Written  contracts,  not  under  seal  and  not  required  by  law  to  be  in  writing,  may 
ordinarily  be  modified  by  parol. ^  A  contract  under  seal  can  only  be  altered  l)y  one 
of  equal  dignity-  ov  l-y  an  executed  oral  agreement."  The  matter  is  regulated  l)y 
statute  in  i-oi:  o  stales.' 


92.      For  a   fuU   discussion    of    tliis   question 
see  Conflict   of   Laws    9   C.   L.    596. 
»3.     See  7  C.  K   806. 

94.  Neither  party  can  altt-r  or  cliange  con- 
tract without  consent  of  other.  Staunton  v. 
Smith  [Del.]  65  A.  593.  Change  for  benefit  of 
contractor  witii  liis  consent  cannot  be  pleaded 
as  defense  to  his  failure  to  complete  con- 
tract. Adams  v.  Haigler  [Ga.  App.]  58  S.  E. 
330.  Where  contract  employing  school 
teacher  did  not  provide  that  it  should  be  void 
if  she  did  not  begin  school  on  certain  date, 
statement  by  school  trustee  to  that  effect 
after  contract  had  been  made  held  no  part 
of  contract.  Turner  v.  Hampton,  30  Ky.  L.  R. 
179,  97  S.  W.  761.  Where  defendant  failed  to 
make  cash  payment  requested,  held  that  it 
could  not  be  contended  that  it  consented  to 
modification  of  any  alleged  existing  contract. 
Scaife  &  Sons  Co.  v.  Standard  Ice  Co.  [Wash.] 
89   P.   882. 

95.  Executed  oral  agreement  held  to 
modify  provisions  of  note  as  to  Interest. 
Righetti  v.  Righetti  [Cal.  App.]  90  P.  50. 
Evidence  held  to  sustain  finding  that  original 
agreement  for  sale  of  mining  claims  was 
modified  by  purchaser  agreeing  uncondition- 
ally to  pay  sum  sued  for  in  consideration  of 
waiver  of  right  of  forfeiture  by  vendor. 
Hatch  V.  Gorlinski  [Utah]  88  P.  406.  In 
absence  of  agreement  to  tlie  contrary,  accep- 
tance of  new  note  for  balance  due  held  to 
extend  time  for  performance  of  condition  in 
contract  of  conditional  sale  that  property 
should  belong  to  purchaser  if  original  note 
was  paid  when  due.  Staunton  v.  Smith  [Del.] 
65  A.  593.  Evidence  held  not  to  sliow  in- 
tention to  modify  contract  under  seal  by 
subsequent  one  evidenced  by  letters.  Kidd 
v.  New  Hampshire  Trac.  Co.  [N.  H.]  66  A. 
127.  Evidence  held  insufficient  to  show  mod- 
ification or  abandonment  of  written  contract 
by  any  oral  agreement.  Smith  v.  Miller,  17 
Conn.  624,  66  A.  172. 

96.  Agreement  to  pay  for  extra  work 
in  digging  cellar  made  necessary  by  substan- 
tial and  unforseen  difficulties  held  to  oper- 
ate as  waiver  of  rights  and  obligations  of 
original  contract,  and  substitution  of  those  of 
new  or  modified  contract  therefor.  Linz  v. 
Schuck  [Md.]  67  A.  286.  Where  plaintiff 
signed  second  contract  and  operated  under  it 
for  nearly  a  year  held  that  he  could  not 
thereafter  claim  that  it  did  not  take  place 
of  and  supersede  first.  Proctor  Coal  Co.  v. 
Strunk,   29   Ky.  L.   R.   995,  96  S.  W.  603.     Con- 


tract having  been  made  when  parties  entered 
into  oral  agreement,  held  that  paper  after- 
wards given  customer  by  broker  did  not,  as 
matter  of  law,  show  rescission  of  that  agree- 
ment and  substitution  of  written  contract. 
Picard  v.  Beers  [Mass.]  81  N.  E.  246.  Written 
agreement  by  plaintiff  to  give  defendant  op- 
tion on  certain  stock  for  four  months  held 
not  to  necessarily  as  matter  of  lawr  show 
that  former  verbal  agreement  by  plaintiff  ta 
purcliase  such  stock  on  happening  of  cei- 
tain  contingency,  which  had  happened,  was 
thereby  rescinded  or  merged  in  new  agree- 
ment Corey  v.  Woodin  [Mass.]  81  N.  E.  260- 
Offer,  after  tender  of  notes  in  accordance 
witli  contract  had  been  refused,  to  pay  ad- 
ditional sum  in  cash,  and  to  substitute  other 
securities  for  deferred  payments,  held  not 
to  amount  to  new  contract  or  an  abandon- 
ment of  original  one.  Viker  v.  Lien,  99  Minn. 
524,  109  N.  W.  1135.  Evidence  held  to  re- 
quire finding  that  written  contract  prohibit- 
ing physician  from  practicing  in  certairb 
county  was  not  set  aside,  canceled,  and  su- 
perseded by  subsequent  parol  agreement. 
Baker  v.  Montgomery  [Neb.]  110  N.  W.  695. 
Evidence  held  insufficient  to  sliow  waiver  or 
substitution  of  new  contract.  Hesser  v. 
Chicago  &  Welleston  Coal  Co.  [C.  C.  A.]  151 
F.  211. 

97.  Original  consideration  is  imported 
into  modification.  Wisconsin  Sulphite  Fibre 
Co.  V.  Jeffris  Lumber  Co.  [Wis.]  Ill  N.  W. 
237. 

98.  Where  defendant  pleaded  subsequent 
verbal  contract  modifying  original  one,  Init 
failed  to  plead  or  prove  any  consideration 
therefor,  held  error  to  submit  anything  on 
that  question  to  jury.  Walker  v.  Tomlinsoii. 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  157,  98  S.  W. 
906. 

99.  Held  that  plaintiff's  action  was  not 
properly  based  on  note  given  for  certain 
trees,  but  could  be  maintained,  if  at  all,  only 
for  failure  to  give  negotiable  note  as  stipu- 
lated in  contract  indorsed  on  back  tliereof. 
after  orchai'd  had  been  planted  as  agreed. 
Leathers    v.    Geitz     [Iowa]     112     N.    W.     19L 

1.  Roquemore  v.  Vulcan  Iron  Works  Co. 
[Ala.]  44  So.  557;  Wisconsin  Sulphite  Fibre 
Co.  V.  Jeffris  Lumber  Co.  [Wis.]  Ill  N.  W. 
237. 

2.  Kidd  V.  New  Hampshire  Trac.  Co.  [N. 
H.]   66  A.   127. 

3.  Parol  modiflcatiori  held  binding  onl.v  in 
so    far    as    executed,    so    that    defendants    had 


;)  Cur.  Law 


CUXTllACTS  §  6A. 


695 


A  subsequent  contract  wliich  does  not  1)}"  cxpiess  terms  aljrooate  an  earlier  one 
M'ill  nevertheless  operate  as  a  discharge  thereof  if  inconsistent  tlierewith,^  but,  in  so 
far  as  the  two  are  consistent,  they  should  be  cojistrued  together." 

Merger  '  is  generall}-  a  question  of  intention.-  All  prior  and  contemporaneous 
parol  negotiations  are  presumed  to  have  been  merged  in  the  written  contract  growing 
out  of  them.^ 

§  6.  Discharge  by  performance  or  breach.  A.  General  rules.^'^ — A  breach  arises 
on  the  unexcused  ^^  failure  or  refusal  of  one  party  to  carry  out  his  part  ^-  of  an  entire 


right  to  repudiate  it  at  any  time  and  de- 
mand performance  in  future  in  accordance 
with  original  contract.  Napier  v.  Spielmann, 
103  N.  Y.  S.  9S2. 

4.  Oral  agreement  altering  agreement  in 
writing  is  not  valid  unless  executed.  'Wil- 
son's Rev.  &  Ann.  St.  1903,  §  7S1.  Page  v. 
Geiser  Mfg.  Co..  17  Okl.  110,  ST  P.  851. 

5.  To  do  so  must  be  clearly  inconsistent 
witli  continued  existence  of  original  contract. 
Myers  v.  Carnahan,  61  W.  Va.  414,  57  S.  E. 
134. 

6.  See,  also,  §  4  B,  ante.  Where  new  con- 
tract is  made  with  reference  to  subject- 
matter  of  former  one  and  contains  provisions 
clearly  inconsistent  with  certain  of  its  pro- 
visions, obligations  of  original  in  so  far  as 
they  are  inconsistent  with  those  of  later  con- 
tract will  be  abrogated  and  discharged,  and 
two  will  be  construed  togetlier,  disregarding 
provisions  of  original  which  are  inconsistent 
with  those  of  the  later.  Myers  v.  Carnalian, 
61  W.  Va.  414,  57  S.  E  134.  Written  contiactp 
executed  and  delivered  at  same  time  must, 
if  possible,  be  so  construed  tliat  they  may 
stand  together.  Security  Trust  &  Life  Ins. 
Go.  v.  Ellsworth,  129  WMs.  349,  109  N.  W.  125, 
Contracts  dated  on  succeeding  days  held 
not  so  repugnant  as  to  sliow  intention  thai 
one  should  supersede  other.      Id. 

7.  See  7  C.  L.   808. 

8.  Evidence  held  insufficient  to  sustain 
burden  resting  on  defendants  to  show  that 
executory  agreement  not  to  engage  in  manu- 
facture of  certain  articles  for  indefinite  pe- 
riod was  merged  in  and  superseded  by  sub- 
sequent contract  not  to  do  so  for  specified 
period,  signed  by  only  part  of  parties  bound 
by  former.  Union  Mills  v.  Harder,  116  App. 
Div.   22,   101   N.   Y.   S.   309. 

9.  See  Evidence,  7  C.  L.  1511. 

10.  See  7  C.  L.   SOS. 

11.  For  excuses  for  failure  to  perform  see 
S    6C,    post. 

12.  Evidence  held  to  sustain  finding  of 
breach  of  contract  to  furnish  steel  for  build- 
ing witliln  specified  time  Hale  Bros.  v. 
Milliken  [Cal.  App.]  90  P.  365.  Evidence  held 
to  show  that  defendant  did  not  substantially 
perform  contract  to  care  for  parents  in  con- 
sideration of  conveyance  of  land  to  him. 
Alvey  V.  Alvey,  30  Ky.  L.  R.  234,  97  S.  W. 
1106.  Defendant  agreed  to  purchase  land 
from  parties  introduced  to  him  by  plaintiff 
if  he  found  any  that  suited  him,  it  being 
agreed  that  he  was  not  to  pay  any  commis- 
sions, but  that  plaintiff  was  to  look  to  own- 
ers tlierefor.  Defendant  entered  into  con- 
tract to  purchase  land  from  company  to 
whom  plaintiff  introduced  him,  but  subse- 
quently failed  to  perform.  Held  tliat  defend- 
ant was  liable  to  plaintiff  for  amount  of 
commissions  latter  would  have  earned  from 
cornrany   had   defendant   performed.      Eells   v. 


Parsons,  132  Iowa,  543,  109  N.  W.  1098.  Where 
contract  gave  plaintiff  entire  charge  of  lands 
of  other  party,  with  power  to  dispose  of 
tliem  according  to  his  best  judgment,  net 
proceeds  of  sales  to  be  equally  divided,  and 
provided  that  it  should  be  binding  on  other 
party's  executors,  and  it  was  agreed  that 
other  party  should  make  codicil  to  his  will 
to  tliat  effect,  held  tliat  neglect  to  make  such 
codicil  and  assertion  of  executor  and  bene- 
ficiaries under  other  party's  will  of  right  to 
have  estate  administered  regardless  of  such 
contract  was  breach  rendering  executor  as 
such,  liable  for  damages.  Mills  v.  Smith,  193 
vlass.  11.  78  N.  E.  765.  Repudiation  by  one 
party  before  other  has  completely  performed 
is  breach.  Official  catalogue  Co.  v.  American 
Car  &  Foundry  Co.,  120  Mo.  App.  575,  97  S.  W. 
231.  Where  evidence  showed  that  certain 
person  made  silhouettes  within  defendant's 
concession  with  its  knowledge  and  consent, 
lield  that,  if  making  of  them  Svas  breach  of 
covenant  granting  plaintiff  certain  exclusive 
privileges,  plaintiff  was  entitled  to  recover 
regardless  of  whether  such  person  paid  for 
■oncession  from  defendant  to  make  them  or 
not.  Frankel  v.  German  Tyrolean  Alps,  121 
■o.  App.  51.  97  S.  W.  961.  Evidence  held  to 
ho^v  that  certain  person  made  silhouettes 
vithin  defendant's  concession  with  its  per- 
nission.  Id.  In  action  to  recover  money 
paid  defendant  under  contract  whereby  he 
was  to  furnisli  plaintiff  list  of  school  lanls 
which  because  of  mineral  character  would 
entitle  s'tate  to  select  other  government 
land  in  lieu  thereof,  held  that  nonsuit  was 
properly  denied.  Morse  v.  Odell  [Or.]  89  P. 
;  139.  "Where  architect  agreed  to  prepare 
I  plans  for  structure  to  cost  not  to  exceed  cer- 
I  tain  sum,  and  lowest  bid  under  plans  pre- 
J  pared  largely  exceeded  such  sum,  held  that 
I  he  was  not  entitled  to  recover  on  contract, 
i  Graham  v  Bell-Irving  [Wash.]  91  P.  8.  In  ac- 
tion on  contract  whereby  decedent  agreed  to 
give  plaintiff  certain  interest  in  business 
when  decedent  deemed  that  he  was  able  to 
withdraw  certain  sum  from  said  business 
consistently  with  keeping  up  most  advisable 
volume  of  business,  acts  of  decedent  held  to 
show  conclusively  that,  as  against  decedent 
and  his  representatives,  time  never  did  come 
wiien  decedent  was  able  to  Avithdraw  such 
sum.  and  hence  no  cause  of  action  on  contract 
or  for  its  breach  arose  during  his  lifetime 
against  which  limitations  could  run.  Ott  v. 
Boring  [Wis.]  110  N.  W.  824.  On  his  death, 
and  refusal  of  his  representatives  to  give 
plaintiff  share  in  property,  held  that  money 
cause  of  action  arose  in  plaintiff's  favor. 
Id.  Right  of  plaintiff  to  recover  on  money 
demand  held  not  barred  by  laches.  Id. 
Where  agent  had  right  to  resign,  and  right 
was  lawfully  exercised,  held  tiiat  resignation 
was  not  breach   of  contract.      Security   Trust 


€9G 


COXTRACTS  §  GA. 


d  Cur.   Law. 


contract/"^  or  \vliei-e  he  voluntarily  puts  it  out  of  his  power  to  perfomi/*  or  prevents 
performance  b}'  the  other  party.^'  Failure  to  perform  any  one  of  the  things  con- 
tracted for  by  the  terms  of  an  entire  continuing  contract  providing  for  perform- 
ance in  installments  is  a  partial  breach,  giving  rise  to  a  separate  and  independent 
cause  of  action.^"  A  breach  of  an  independent  part  of  a  severable  contract  does  not 
put  an  end  to  the  whole  contract,  or  excuse  performance  of  other  independent  pro- 
visions by  the  other  party.^^  Partial  failure  to  perform  is  insufficient  as  a  defense 
where  it  is  entirely  immaterial,  or  capable  of  being  fully  compensated  by  damages. ^^ 
The  motive  inducing  a  breach  is  immaterial.^®  In  the  absence  of  a  provision  in  the 
contract  covering  the  matter,  a  party  cannot  recover  danuiges  because  it  becomes 
impossible  for  him  to  perform  unless  he  was  induced  to  enter  into  the  contract 
through  some  act  or  omission  by  the  other  party  amounting  to  deceit.-" 

If  a  party  to  an  entire  executory  contract,  before  the  time  for  performance  ar- 
id ves,  distinctly  and  unequivocally  -^  renounces  or  repudiates  it,  the  other  party  may, 
iit  his  election,  treat  his  action  as  a  breach. -- 


&  Life  Ins.  Co.  v.  Ellsworth.  129  Wis.  349, 
109, N.  W.  125.  Failure  of  defendant  to  pro- 
.cure  actual  issue  to  himself  of  certain  stock 
held  not  breach,  contract  requiring  plaintiff 
to  procure  assent  of  company  to  issue,  and 
evidence  showing'  that  stock  was  to  remain 
to  defendant's  credit  on  company's  books  and 
•certificates  to  be  issued  to  customers  found 
Ijy  plaintiff.  Davidor  v.  Bradford,  129  Wis. 
542,  109  N.  W.  576.  Evidence  held  not  to  show 
"breach  of  contract  not  to  re-engage  in  lum- 
■ber  business,  it  not  being  shown  that  de- 
fendants were  In  any  way  financially  inter- 
ested in  certain  firm.  Jayne  &  Keve  Bros. 
■Lumber  Co.  v.  Turner  &  Son,  132  Iowa,  7, 
109  N.  W.  307.  Defendant  held  to  have  been 
engaged  In  management  of  business  in  viola- 
tion of  covenant  not  to  engage  in  such  busi- 
ness, and  not  merely  to  have  been  engaged  in 
following  her  trade  for  wages.  Angelica 
Jacket  Co.  v.  Angelica,  121  Mo.  App.  226,  98 
S.  W.  805.  Evidence  held  to  support  finding 
that  plaintiff  had  broken  agreement  not  to 
engage  in  newspaper  or  job  printing  busi- 
ness in  certain  city  for  ten  years.  Skinner 
V.  Wilson  [Neb.]  107  N.  W.  771.  Evidence 
hell  to  support  finding  that  defendant  vio- 
lated agreement  not  to  engage  in  certain 
business.  My  Laundry  Co.  v.  Schmeling, 
129  Wis.  597,   109  N.  W.  540. 

13.  For  distinction  between  entire  and  di- 
vij^ible    contracts    see    §    4C,    ante. 

14.  Transfer  by  employer  of  its  entire 
plant  and  business  held  breach  of  contract  of 
employment.  White  v.  Lumiere  North  Ameri- 
can Co.,  79  Vt.  206,  64  A.  1121.  Where  con- 
tract obligated  defendant  to  pay  plaintiff  cer- 
tain sum  in  case  defendant  recovered  judg- 
ment against  a  third  person  in  a  pending 
suit,  held  that  plaintiff  was  entitled  to  re- 
cover said  sum  on  defendant  compromising 
said  suit.  Camden  v.  Jarrett  [C.  C.  A.]  154 
F.  788. 

15.  Party  who  is  prevented  by  other  party 
from  performing  may,  at  his  election,  treat 
contract  as  rescinded.  Valente  v.  Weinberg 
tConn.]  67  A.  309.  Where  contract  required 
plaintiff  to  obtain  options  on  two  pieces  of 
property,  held  that  defendant  by  directing 
him  not  to  procure  one  of  them  broke  con- 
tract and  plaintiff  could  recover  damages  for 
breach  or  on  quantum  mi:i'uit  for  S(>rvices  ac- 
tually performed.  Worthington  v.  McGarrv 
[Ala.]   42  So    988. 


16.  Jones  &  Co.  v.  Gammel  Statesman  Pub. 
Co.  [Tex.]  99  S.  W.  701,  rvg.  [Tex.  Civ.  App.] 
94  S.  W.  191. 

17.  Where  defendant  elected  to  treat  con- 
tract as  severable,  held  that  it  was  bound  to 
perform  its  part,  and  seek  compensation  in 
damages  for  breaches.  Gates  v.  Detroit  & 
M.  R.  Co.  147  Mich.  523,  111  N.  W.  101.  Cove- 
nant that  defendant  would  not  solicit  orders, 
etc..  from  plaintiff's  customers  for  three 
years  after  leaving  his  employ  held  an  in- 
dependent covenant  entered  ii^to  as  a  con- 
sideration of  the  employment,  and  that  plain- 
tiff was  entitled  to  enjoin  its  breach,  though 
defendant  was  discharged  without  notice,  re- 
quired by  contract  where  he  was  tendered 
week's  wages  instead,  covenant  depending 
upon  cessation  of  employment  and  not  on 
manner  of  cessation.  Mutual  Milk  &  Cream 
Co.  V.  Heldt.   105   N.   Y.   S.   661 

18.  Defendant  held  not  relieved  from  con- 
tract obligation  to  pay  plaintiff  $843,  on  ter- 
minating contract  of  employment  by  reason 
of  plaintiffs  refusal  to  deliver  to  it  list  of 
names  of  subscribers  to  paper,  which  it  se- 
cured from  other  sources  at  expense  of  $60 
before  commencement  of  action.  Redpath  v. 
Evening  Exp.  Co.    [Cal.   App.]    88   P.   287. 

19.  In  suit  to  restrain  violation  of  agree- 
ment not  to  engage  in  certain  business,  evi- 
dence as  to  defendant's  purpose  in  so  doing 
held  immaterial.  My  Laundry  Co.  v.  Schmel- 
ing.  129  Wis.   597.   109  N.   W.   5  40. 

20.  Plaintiff  contracted  to  construct  re- 
ceiving well  for  defendant  on  site  to  be  fixed 
by  defendant.  After  woik  was  started  its 
completion  became  impossible  by  reason  of 
fact  that  water  rushed  up  through  old  con- 
cealed test  well,  previously  sunk  by  defend- 
ant on  same  site  and  flooded  excavation.  In 
action  against  defendant  for  damages  result- 
ing from  plaintiff's  inability  to  complete 
work,  held  error  not  to  submit  to  jury  ques- 
tion whether  defendant,  when  it  designated 
site,  should  have  reasonably  apprehended 
that  presence  of  test  well  would  render  per- 
formance impossible  and  hence  fraudulently 
imposed  useless  contract  on  plaintiff.  Murt- 
land  V.  Atlantic  City  [N.  J,  P^rr.  App.]  65  A. 
1049. 

21.  Rule  equally  applicable  to  both  parties 
to  a  sale.  McHath  v.  Jones  Cotton  Co.  [C.  C. 
A.]  149  F.  383.  Fart  that  plaintiff  tenlered 
cotton    not    deliverable    in    performance    held 
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(§6)  B.  Acceptance  and  wairer.-^ — Performance  of  tlie  contract  according 
to  its  terms  may  be  waived  by  either  party  or  his  duly  authorized  agent,-*  either  ex- 
pressly -^  or  by  acts  or  conduct  showing  an  intention  not  to  require  it.-"*  Thus,  the 
absolute  and  unconditional  acceptance  of  an  article  contracted  for,  with  knowledge 
of  all  the  facts,  is  a  waiver  of  any  defects  therein.-'     Waiver  of  the  provisions  of  a 


not  to  entitle  defendant  to  cancel  contract 
before  expiration  of  time  within  which  de- 
livery could  be  made  under  its  terms.  Id. 
Where  land  was  conveyed  under  oral  agree- 
ment to  reconvey  on  demand,  fact  that  de- 
fendant sold  part  of  land  and  accounted  to 
plaintiff  for  proceeds  held  not  to  constitute 
repudiation  of  contract  as  to  remaining-  land 
so  as  to  start  running  of  limitations.  Crom- 
well v.  Norton,  193  Mass.  291,  79  N.  E.  433. 
Refusal  to  deliver  corn  before  delivery  was 
due  held  not  to  entitle  purchaser  to  buy  other 
corn  and  sue  for  difference  in  price.  Hall- 
Baker  Grain  Co.  v.  Le  Mar  [Mo.  App.]  101  S, 
W.  1098. 

22.  Where  one  party  advises  other  that  he 
does  not  intend  to  carry  out  his  part  of  con- 
tract, other  party  is  absolved  from  further 
performance  and  may  recover  any  damages 
sustained.  Hobbs  v.  Ray.  29  Ky.  L.  R.  999,  96 
S.  W.  589.  May  sue  at  once  for  breacli  with- 
out waiting  for  day  of  performance.  Holt  v. 
United  Security  Life  Ins.  &  Trust  Co.  [N.  J. 
Err.  &  App.]  67  A.  118.  Where  vendee  of 
personalty  refused  to  carry  out  his  agree- 
ment to  execute  notes  for  purchase  price. 
Kelly  V.  Pierce  [N.  D.]  112  N.  W.  995. 
Declaration  of  plaintiff  before  full  time  for 
him  to  perform  liad  expired  that  he  would 
not  perform,  either  by  marketing  certain 
stock  or  paying  his  half  of  price,  held  to 
constitute  such  an  anticipatory  breach  as 
gave  defendant  right  to  treat  contract  as 
terminated.  Davidor  v.  Bradford,  129  Wis. 
524.  109  X.  W.  576.  Where  contract  for  sale 
of  goods  is  still  executory  on  both  sides,  no- 
tice by  purcliaser  to  seller  that  he  will  not 
aicept  any  pay  for  goods  amounts  to  breach. 
Rounsaville  v.  Leonard  Mfg.  Co.,  127  Ga.  735, 


V  Wiess  [C.  C.  A.]  148  F.  145.  In  order 
that  stipulation  in  contract  which  has 
gone  into  effect  may  be  waived  by  course 
of  dealing,  must  appear  from  the  circum- 
stances that  it  was  mutual  Intention  of  par- 
ties to  so  change  contract.  Bearden  Mer- 
cantile Co.  V.  Madison  Oil  Co.  [Ga.]  58  S.  E. 
200. 

Stipulations  and  breaohe.s  held  waived) 
Defaults  in  delivery  of  and  payment  for 
lumber.  Demarest  v.  Dunton  Lumber  Co.. 
151  F.  508.  Delay  in  delivering  abstract  of 
titlp,  where  it  was  accepted  and  retained 
without  objection  on  that  ground.  Ken- 
tucky Distilleries  &  Warehouse  Co.  v.  Blan- 
ton  [C.  C.  A.]  149  F.  31.  Requirement  that 
part  of  purchase  price  of  land  be  deposited 
in  bank,  by  defendant's  repudiation  of  con- 
tract, etc.  Kissack  v.  Bourke,  224  111.  352,  79 
X.  E.  619.  Allegations  of  answer  held  to 
show  nullification  of  stipulation  as  to  time 
of  payment.  Bearden  Mercantile  Co.  v. 
Madison   Oil  Co.    [Ga.]    58  S.   E.   200. 

Stipulations  and  breaolie.s  held  not  waived: 
Defendant's  breach  of  contract  by  refusing 
to  receive  amount  of  potatoes  called  for 
tliereby  held  not  waived  by  subsequent  de- 
livery of  potatoes  to  him.  Graves  v.  Melia 
[Ark.]  99  S.  V\^  80.  Allegations  of  answer 
lield  insufHcient  to  show  waiver  of  provision 
as  to  time  of  delivery.  Bearden  Mercantile 
Co.  V.  Madison  Oil  Co.  [Ga.]  58  S.  E.  200. 
Monthly  payments  for  heat  by  lessee,  and 
fact  that  action  for  damages  was  not  com- 
menced for  nearly  two  years  after  she  va- 
cated house  held  not  to  necessarily  estop  her 
from  recovering  damages  for  breach  of  con- 
tract to  furnish  heat,  though  it  was  proper 
for  jury   to  consider  such  facts  in  determin- 


56  S.  E.  1030.  Rule  held  inapplicable  to  mu-  i  ing  whether  house  was  comfortably  heated 
tual  life  insurance  policy  providing  for  pay-  j  and  whether  she  accepted  heat  furnished 
ment  of  sum  of  money  at  insured's  death.  •  without  complaint.  Sargent  v.  Mason  [Minn.] 
and    hence    renunciation    by    insurer    did    not    112  N.  W.  255.     Acceptance  of  check  less  un- 


entitle  insured  to  sue  at  once  for  damages, 
but  his  remedy  was  in  equity.  Kelly  v.  Se- 
curity Mut.  Life  Ins.  Co.,  186  N.  Y.  16,  78  N. 
E    584,  rvg.  106  App.  Div.  352,  94  N.  Y.  S.  601. 

23.  See    7    C.    L.    810.     See,    also.    Election 
and  Waiver,   7  C.  L.   1222. 

24.  See  Agency,    9   C.   L.   58. 

2,".     V^'ritten    agreement    whereby    plaintiff 
gave   defendant   authority   to   dispose   of  cer- 


authorized  discount  held  not  waiver  of  dis- 
count. Taussig  V.  Southern  Mill  &  Land  Co. 
[Mo.  App.]  101  S.  W.  602.  Letters  seeking 
information  held  not  waiver  by  telegraph 
company  of  provision  requiring  filing  of 
written  claim  for  damages  for  nondelivery 
of  message.  Eaker  v.  Western  Union  Tel. 
Co.,  75  S.  C.  97,  55  S.  E.  129.  Telegraph  com- 
pany   held    not    to    have    waived    requirement 


tain  stock  standing  in  her  name  held  not  of  ;  of   notice   of  claim.     Toale  v.  T\'estern   L'nion 


itself  waiver  of  her  riglits  under  previous 
oral  agreement  by  defendant  to  pay  her  cer- 
tain sum  for  stock  on  happening  of  certain 
contingency  which  had  happened  before 
written  agreement  was.  made.  Corey  v. 
Woodin  [Mass.]  81  N.  E.  260.  Evidence  held 
to  show  conclusively  that  both  parties  had 
waived  provision  that  plaintiff  should  fur- 
nish certain  amount  of  timber  for  shipment 
and  that  defendant  should  furnish  cars 
therefor  as  ordered.  Gates  v.  Detroit  &  M. 
R.   Co.,   147  Mich.   523,    111   N.  W.   101. 

26.  See,  also  Insurance.  8  C.  L.  377;  Sales, 
8  C.  L.  1751.  By  actions,  declarations,  ac-. 
quiesence  or  silence.  Requested  instruction 
held   improperly   refused.     Marine  Iron  Works 


Tel.  Co.  [S.  C]  57  S.  E.  117.  Evidence  held 
insufficient  to  require  submission  of  question 
of  waiver  of  provision  recjuiring  vendor  of 
land  to  furnish  abstract.  Hampton  Stave 
Co.   V.    Gardner    [C.    C.    A.]    154    F.    805. 

27.  See,  also,  Sales,  8  C.  L.  1751.  In  view 
of  peculiarities  necessarily  characterizing 
sale  'and  delivery  of  water  through  sj-stem 
of  waterworks  held  that  mere  receipt  and 
consumption  of  water  by  city  did  not  con- 
clusively s'now  an  acceptance  of  the  service 
as  a  performance  of  the  contract.  Skowhe- 
gan  Water  Co.  v.  Skowhegan  "Village  Corp. 
[Me.]  66  A.  714.  Contract  to  furnish  heat 
lield  an  agreement  to  perform  services  and 
not    sale    of    personal    property,    so    that    rule 
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written  contract  may  be  shown  1iv  parol. -^  If  tlic  parties  mutually  adopt  a  mode  of 
performance  differing  from  the  strict  terms  of  the  contract,  or  mutually  relax  its 
terms  In-  adopting  a  loose  mode  of  executing  it,  neither -])arty  can  thereafter  insist 
upon  a  breach  because  it  was  not  performed  according  to  its  letter,-**  though  he  may 
require  a  return  to  the  terms  of  the  contract  in  the  future  ^°  by  giving  the  other  party 
reasonable  notice  of  his  intention  to  do  so.^^  So,  too,  one  continuing  to  negotiate 
with  a  party  in  default  cannot  rescind  Avithout  giring  him  reasonable  notice  to  com- 
ply with  the  terms  of  the  contract.^^ 

(§  6)  C.  Excuses  for  failure  to  perform.^^ — An  imexcused  breach  of  an  en- 
tire contract  by  one  party  excuses  performance  by  the  other,'*  nor  can  one  predicate 
any  rights  on  a  breach  for  which  he  is  himself  responsible.'"^    A  breach  of  an  inde- 


that  voluntary  payments  preclude  objection 
that  property  was  deficient  in  quantity  was 
inapplicable.  Sargent  v.  Mason  [Minn.]  112 
N.  VI.  255.  Defendant's  use  of  plans  held 
not  to  conclusively  show  waiver,  so  that  in- 
struction predicating  waiver  thereon  was 
erroneous.  Hudson  v.  Rodgers,  121  Mo.  App. 
168,  98  S.  W.  778.  Payment  on  account  of 
plaintiff's  services  in  drawing  plans  held 
not  an  acceptance  or  waiver  where  it  was 
made  without  knowledge  of  defects.  Dunne 
V.  Robinson,  52  Misc.  545,  103  N.  Y.  .S.  878. 
Payment  on  account  held  not  an  acceptance 
of  plans  where  it  was  made  before  it  was 
demonstrated  by  bids  that  they  did  not  meet 
requirements  of  contract  as  to  cost  of  con- 
struction. Graham  v.  Bell-Irving  [Wash.] 
91  P.  8.  Knowledge  of  defects  in  boat  held 
essential  to  waiver.  Marine  Iron  Works  v. 
Wiess   [C.  C.  A.]   148  P.  145. 

28.  Agreement  extending  time  for  com- 
pleting sale  of  land  under  contract  under 
seal  may  be  in  parol.  Kissack  v.  Bourke, 
224  111.  352,  79  N.  E.  619.  Though  standing 
timber  can  be  sold  only  by  conveyance  in 
writing,  held  that  right  to  forfeit  written 
contract  of  sale  for  failure  to  remove  timber 
within  time  specified  could  be,  and  was, 
waived  by  parol  agreement,  extending  time 
for  removal.  Wallace  v.  Kelly  [Mich.]  14 
Dot.  Leg.  N.   230,   111  N.  W.   1049. 

29.  Gates  v.  Detroit  &  M.  R.  Co.,  147 
Mich.   523,    111   N.   W.    101. 

30.  Letter  held  not  repudiation  of  method 
of  performance  up  to  that  time.  Gates  v. 
Detroit  &  M.  R.  Co.,  147  Mich.  523,  111  N.  W. 
101. 

31.  If  in  course  of  execution  some  of 
terms  of  contract  are  departed  from,  and 
money  is  paid  and  received  on  such  depar- 
tures for  some  time,  then  before  one  party 
can  recover  from  other  for  failure  to  pursue 
letter  of  agreement  lie  must  notify  latter 
with  clearness  of  his  purpose  thenceforth  to 
stand  on  original  contract,  departure,  until 
such  notice,  being  treated  as  in  nature  of 
new  undertaking.  Ilasbrouck  v.  Bondurant, 
127  Ga.  220,  56  S.  K.  241.  Civ.  Code  1895, 
§  3642.  Mathis  v.  Marrell,  1  Ga.  App.  358, 
58  S.  E.  207.  Evidence  held  sufficient  to  jus- 
tify finding  that  defendant  waived  provision 
that  plaintiff  should  not  sell  goods  on  credit, 
so  that  direction  of  verdict  was  erroneous. 
Td. 

32.  Circumstances  held  to  preclude  re- 
scission witliout  notice.  St.  Regis  Paper  Co. 
V.  Santa  Clara  Lumber  Co.,  186  N.  Y.  89,  78  N. 
E.  701.  Letter  held  wholly  insufficient  as 
notice    of    defendant's    election     to    abandon 


contract    unless    plaintiff    made    advances    by 
certain  time.     Id. 

33.  See   7   C.   L.   813. 

34.  Contractor  held  not  responsible  for 
delay  due  to  failure  of  architect  to  furnish 
drawings.  Snead  &  Co.  Iron  Warks  v.  Mer- 
chants' Loan  &  Trust  Co.,  225  111.  442,  80  N. 
E.  237.  Instructions  leaving  it  to  jury  to 
conjecture  whether  change  in  order  of  work 
was  excuse  for  delay  held  erroneous  where 
evidence  entirely  failed  to  prove  allegations 
as  to  change,  and,  on  contrary,  showed  that 
order  was  immaterial.  First  Nat.  Bk.  v. 
Carroll  [Mont.]  88  P.  1012.  Changes  in  spec- 
ifications and  extra  work  held  not  to  excuse 
delay  in  completing  vessel,  it  not  appearing 
tliat  delay  was  caused  thereby,  or  that  con- 
tractor notified  owner  that  they  would  result 
in  delay.  Morse  Dry  Dock  &  Repair  Co.  v. 
Seaboard  Transp.  Co.,  154  F.  90.  Respond- 
ent's delay  in  delivering  windlass  held  not 
proximate  cause  of  failure  to  complete  work 
in  time.  Id.  Where  contractor  abandoned 
building  contract  because  of  failure  of  other 
party  to  pay  installments  due  thereunder 
held  that  he  was  entitled  to  recover  value  of 
work  actually  performed  tliereunder.  Peet 
v.  East  Grand  Forks  [Minn.]  112  N.  W. 
1003.  Where  one  party  advises  other  that  he 
does  not  intend  to  carry  out  his  part  of  con- 
tract, other  party  is  excused  from  further 
performance.  Hobbs  v.  Ray,  29  Ky.  L.  R. 
999,  96  S.  W.  589.  Premature  action  of 
plaintiff  in  purchasing  corn  in  market  be- 
fore expiration  of  time  fixed  by  contract  for 
delivery,  and  in  notifying  defendant  of  that 
fact  and  demanding  damages  for  non- 
delivery, held  to  relieve  defendant  from 
necessity  of  complying  with  contract.  Hall- 
Baker  Grain  Co.  v.  Le  Mar  [Mo.  App.]  101 
S.  W.  1098.  Evidence  held  not  to  require 
submission  of  issue  of  breach  to  jury. 
Hampton  Stave  Co.  v.  Gardner  [C.  C.  A.]  154 
F.  805. 

35.  Rule  that  if  party  contracts  to  do  a 
thing  within  certain  time  without  exceptions 
on  account  of  contingencies  which  may  arise 
he  is  liable  for  non  performance  within 
such  time,  though  unavoidably  prevented 
from  performing,  does  not  apply  where  he 
i:;  hindered  by  fault  of  other  party.  Beat- 
tie  Mfg.  Co.  V.  Heinz,  120  Mo.  App.  465,  97 
S.  W.  188.  Party  cannot  make  his  own 
breach  of  executory  contract  basis  of  re- 
covery of  money  paid  by  him  pursuant  to  it. 
Balleisen  v.  Schiff.  105  N.  Y.  S.  692.  Party 
who  Iiimself  stopped  work  held  not  entitled 
to  credit  on  contract  price  for  causing  work 
to   be  completed.     Harrison  v.   Franklin    [Mo. 


9  Cur.  Law, 


COXTIMCTS  §  6C. 


699 


prudent  part  of  a  severable  contract  does  not,  liowever.  excuse  performance  of  other 
independent  provisions  by  the  otber  party.''' 

As  a  general  rule  one  who  unqualifiedly  undertakes  to  do  a  particular  thing  is 
not  excused  because  performance  is  rendered  impossible  by  some  unforeseen  contin- 
gency which  might  have  been  guarded  against.^"  This  rule  does  not,  however,  apply 
where  perfoimance  is  rendered  impossible  by  operation  of,"*  or  a  change  in,"**  the 
law,  or,  in  tlie  case  of  contracts  for  personal  services,  by  the  death  or  disability  of  the 
party  who  is  to  perform  them.*" 

One  sued  for  breach  of  his  contract  cannot  show  that  had  he  performed  the 
other  party  would  not  have  done  so.-*^  Eepayment  of  a  loan  does  not  preclude  en- 
forcement of  an  agreement  made  as  a  part  of  the  consideration  therefor."  Excuses 
for  delay  do  not  excuse  an  absolute  failure  to  perform.*^ 


App.]  103  S.  W.  585.  Where  seUer  had 
right  to  abandon  contract  because  of  buy- 
ers default,  held  that  buyer  could  not  re- 
coup damages  for  seller's  failure  to  complete 
contract.  Patten  v.  Iroquois  Furnace  Co.. 
124  111.  App.  1.  Where  contract  provided 
for  deduction  of  specified  sum  for  each  day's 
delay  in  completing  work,  and  plaintiff 
sought  to  excuse  delay  by  showing  that  it 
was  due  to  fault  of  defendant  held  that  it 
was  bound  to  measure  delay  for  which  de- 
fendant was  to  blame  in  periods  of  days,  not 
leaving  it  to  be  guessed  at  from  indefinite 
and  uncertain  evidence.  Wheeling  Mold  & 
Foundry  Co.  v.  Vv'heeling  Steel  &  Iron  Co. 
[W.  Va.]  57  S.  E.  826.  "^^hen  causes  of  de- 
lay set  in  operation  by  defendant  were  re- 
moved, held  that  contract  in  all  its  force 
continued  binding  on  plaintiff  unless  modi- 
fication of  contract  on  which  it  relied  to  ex- 
cuse delay  extended  time,  or  character  of 
modification,  or  conduct  of  defendant  was 
such  as  to  necessarily  delay  performance  of 
original  contract.  Id.  Where  contractor 
failed  to  furnish  material  to  subcontractor 
as  required  by  contract  so  that  latter  could 
complete  work  in  time  and  delay  was  un- 
reasonable, held  that  subcontractor  was 
justified  in  abandoning  work,  and  was  not 
liable  for  resulting  damages  to  contractor. 
Seventh  St.  Planing  Mill  Co.  v.  Schaefer,  30 
Ky.  L.  R.  623.  99  S.  W.  341.  Vendee  held  not 
to  have  prevented  furnishing  of  abstract  of 
title  by  vendor.  Hampton  Stave  Co.  v. 
Gardner  [C.  C.  A.]  154  F.  805.  Where  by 
terms  of  contract  for  sale  of  land  balance 
of  purchase  money  was  not  due  until  sur- 
vey was  made  and  deed  tendered,  held  that 
vendor  could  not  complain  of  delay  in  mak- 
ing payment  where  there  was  no  survey  or 
tender.  East  Jellico  Coal  Co.  v.  Carter,  30 
Ky.  L.  R.  174,  97  S.  W.  768.  Failure  to  fur- 
nish and  lay  water  pipe  within  time  limited 
held  not  excused  because  Inspector  volun- 
tarily appointed  by  purchaser,  he  not  being 
required  to  furnish  inspector,  passed  defect- 
ive plates.  First  Nat.  Pk.  v.  Carroll  [Mont.] 
88  P.  1012.  Instructions  held  erroneous  as 
leading  jury  to  believe  that  they  should  take 
acts  of  inspector  into  consideration.  Id. 
Requested  instruction  that  if  plaintiff  re- 
quested change  from  contract  in  construc- 
tion of  boat  he  could  not  thereafter  reject 
it  because  of  such  changes  held  improperly 
refused.  Marine  Iron  Works  v.  Wiess  [C.  C 
A.]    148   F.    145. 

36.  See   §   6A.   ante. 

37.  Rule   inapplicable   wliere   delay   due   to 


fault  of  other  party.  Beattie  Mfg.  Co.  v. 
Heinz,  120  Mo.  App.  465,  97  S.  W.  188.  Re- 
strictive clause  of  lease  providing  that  no 
beer  save  of  a  particular  manufacture  should 
be  sold  on  premises  held  not  annulled  by  fact 
that  excepted  beer  could  not  be  lawfully  ob- 
tained, it  being  presumed  that  both  parties 
knew  law  and  contracted  with  reference  to 
it.  Schlitz  Brewing  Co.  v.  Nielsen  [Neb.] 
110  N.  W.  746.  Strike  of  carpenters  held 
not  to  excuse  failure  to  complete  vessel  on 
time,  no  such  provision  being  contained  in 
body  of  contract,  and  note  at  head  of  letter 
being  ineffective  because  respondent's  atten- 
tion was  never  called  to  it,  and  it  was  not 
seen  by  its  contracting  officers.  Morse  Dry 
Dock  &  Repair  Co.  v.  Seaboard  Transporta- 
tion Co.,  154  F.  90. 

38.  Refusal  of  railroad  company  to  make 
payment  for  ties  by  carrying  freight  for 
plaintiff  as  required  by  contract  held  ex- 
cused where  company  was  garnished  in  suit 
against  plaintiff.  Jonesboro  etc.,  R.  Co.  v. 
Watts,  SO  Ark.  543,  98  S.  W.  358.  Executive 
and  managing  officers  of  corporation  will 
not  be  permitted  to  participate  in  its  assets 
being  administered  through  an  insolvency 
proceeding  on  basis  of  breach  of  the  con- 
tract of  employment  under  their  election  tcK 
office,  for  that  portion  of  period  for  vvhich 
they  were  elected,  unexpired  and  unearned 
at  date  of  receivership.  Williamson  County 
Banking  &  Trust  Co.  v.  Roberts-Buford  Drj^ 
Goods  Co.   [Tenn.]   101  S.  W.  421. 

39.  "^A'liere  contract  legal  in  its  inception 
becomes  invalid  by  subsequent  statutory  en- 
actment, it  is  thereby  wholly  terminatei  as 
soon  as  statute  takes  effect  though  time 
fixed  by  its  terms  has  not  expired,  and  no 
recovery  can  be  had  for  subsequent  non- 
performance, though  acts  previously  done 
under  such  contract  are  not  rendered  in- 
valid. American  Mercantile  Exchange  v. 
Blunt    [Me.]    66  A.   212. 

40.  Contract  for  legal  services  is  personal 
in  its  nature,  so  that  death  or  disability 
which  renders  performance  impossible  dis- 
charges it.  Corson  v.  Lewis  [Neb.]  109  N. 
W.  735. 

41.  Where  vendor  broke  contract  by  fail- 
ure to  furnish  abstract  of  title,  held  that 
evidence  that  vendee  would  not  have  taken 
and  paid  for  land  had  abstract  been  fur- 
nished was  inadmissible.  Hampton  Stave 
Co.  V.  Gardner  [C.  C.  A.]   154  F.  805. 

42.  Agreement  to  sell  complainant's  beer 
exclusively.  Christian  Feigenspan  v.  Nizo- 
lek    [N.   J.    Eq.]    65   A.    703. 
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Tlio  rit^lits,  duties,  and  lial)ilities  of  the  parties  to  a  l)uilding  contract  growing 
out  of  the  destruction  of  tlie  huilding  before  the  completion  of  the  work  is  treated 
elsewliere.^* 

(§6)  D.  Sii/ficionri/  of  perf o nuance }'" — Performance  is  such  thorough  fulfill- 
ment of  a  duty  as  puts  an  end  to  the  obligation  by  leaving  nothing  more  to  be  done.*'' 
A  party  is  ordinarily  bound  to  fulfil  his  contract  according  to  its  terms.*^     He  can- 


43.  Where  defendant  finally  failed  to 
furnish  machinery  that  would  perform  cer- 
tain work  as  required  by  contract,  held  that 
it  could  not  claim  benefit  of  provision  ex- 
empting it  from  liability  for  delay  due  to 
strikes.  Munson  v.  James  Smith  Woolen 
Mach.  Co.,  118  App.  Div.  398,  103  N.  Y.  S.  502. 
Also  held  immaterial  whether  delay  was 
due  to  attempted  furnishing  of  machinery 
first  provided  for.  or  of  parts  called  for  by 
subsequent  modifications  of  original  contract. 
Id. 

44.  See  Building  and  Construction'  Con- 
tracts,  9  C.  L.   424. 

45.  See   7   C.   L.    815. 

46.  Contract  whereby  plaintiff  agreed 
that  if  defendant  would  secure  purchaser 
for  property  bid  in  at  sale  vinder  deed  of 
trust  given  to  secure  note  indoised  by  de- 
fendant, for  sum  sufficient  to  pay  principal 
and  interest  of  note  and  costs,  plaintiff 
would  surrender  note  to  iiim  held  performed 
by  defendant  where  he  procured  purchaser 
who  was  willing  and  able  to  purcliase,  and 
actually  did  so  for  sufficient  amount,  con- 
tract of  sale  between  plaintiff  and  proposed 
purchaser  having  nothing  to  do  with  de- 
fendant's contract.  Ublioff  v.  Brandenberg, 
26  App.  D.  C.  3.  Contract  between  defend- 
ant and  certain  corporations  after  testator's 
death  held  not  procured  by  testator,  so  as 
to  entitle  his  estate  to  share  of  commissions 
earned  under  it.  Ilasell  v.  Buckley,  118  App. 
Div.  356.  103  N.  Y.  S.  377.  Instruction  that, 
in  deciding  whether  plaintiff  had  exhibited 
skill  and  knowledge  which  contract  implied 
he  possessed,  jury  should  consider  defend- 
ant's knowledge  of  plaintiff's  previous  train- 
ing and  experience,  held  proper.  Mathieson 
Alkali  Works  v.  Mathieson  [C.  C.  A.]  150 
F.  241. 

EvirteiK-e  held  to  sIio«-  perforiiiaBce:  By 
plaintiff  of  contract  to  support  decedent  dur- 
ing latter's  lifetime.  Powers  v.  Crandall 
[Iowa]  111  N.  W.  1010.  Organization  of  cor- 
poration by  trustee  pursuant  to  terms  of 
contract.  Howe  v.  Howe  &  Owen  Ball  Bear- 
ing Co.  [C.  C.  A.]  154  F.  820.  That  work 
was    done    to   satisfaction   of   defendant's    su- 


ful  theory  of  computation  by  court  or  jury. 
Wheeling  Mold  &  Foundry  Co.  v.  Wheeling 
Steel  &  Iron  Co.  [W.  Va.]  57  S.  E.  826. 
Charge  that  party  has  right  to  recover  when 
he  has  performed  his  service  in  pursuance 
of  his  contract  held  equivalent  to  instruc- 
tion that  services  must  have  been  sucli  as 
were  called  for  by  contract  and  must  have 
been  performed  according  to  its  terms. 
Schofield  V.  Little  [Ga.  App.]  58  S.  E.  666. 
Evidence  held  not  to  sustain  burden  resting 
on  plaintiff  to  show  performance  in  accord- 
ance with  terms  of  contract.  Ansorge  v. 
Moriarty,  103  N.  Y.  S.  815.  In  action  on  con- 
tract for  sale,  delivery,  and  lianging  of  gas 
fixtures,  held  error  to  award  plaintiff  judg- 
ment for  full  contract  price  where  it  was 
admitted  tliat  he  did  not  hang  fixtures,  and 
evidence  sliowed  that  defendant  did  so  at  liis 
own  expense.  Baldinger  &  Kupferman  Mfg. 
Co.  V.  Christ,  105  N.  Y.  S.  193.  In  action  to 
recover  money  advanced  for  purchase  of  ties 
wliich  it  was  claimed  were  never  delivered, 
instruction  authorizing  recovery  if  agree- 
ment was  made  and  defendant  failed  to  de- 
liver sufficient  number  of  ties  under  contract 
to  repay  amount  advanced  by  plaintiff  held 
not  objectionable  for  failure  to  require  tliat 
ties  must  have  been  delivered  at  place  wliere 
it  was  claimed  contract  required  them  to  be 
delivered,  in  view  of  other  instructions  and 
fact  that  question  whether  contract  required 
ties  to  be  delivered  at  such  place  was  for 
jury.  Holcomb-Lobb  Co.  v.  Kaufman,  29  Ky. 
L.  R.  1006,  96  S.  W.  813.  Small  specks  in 
borders  of  prints  not  due  to  defects  in  plates 
or  printing  but  to  dust  particles  held  not 
to  preclude  recovery,  uncontradicted  evi- 
dence being  that  they  could  not  be  avoided. 
Turner  v.  Osgood  Art  Colortype  Co.,  223  111. 
629,  79  N.  E.  300,  afg.  125  111.  App.  602. 
Approval  and  certification  by  land  office  of 
selection  of  indemnity  school  land  by  state 
liaving  operated  to  exhaust  bases  offered  in 
exchange,  held  that  furnishing  of  list  of 
such  base  land  was  no  defense  to  action  to 
recover  money  paid  defendant  to  furnish 
list  of  valid  base  lands.  Morse  v.  Odell 
[Or.]     89    P.    139.     Plaintiffs    held    bound    to 


perintendant  as   required   by   contract.     Lang    substantially     perform     contract     to     prepare 


V.  Crescent  Coal  Co.  [Wash.]  87  P.  261. 
Contract  to  procure  subscriptions  for  cor- 
porate stock.  'Tyler  v.  Coleman,  29  Ky.  L.  R. 
1270,  97  S.  W.  373.  Fact  that  certain  sub- 
scriptions were  conditional  lield  immaterial, 
defendant  having  authorized  their  accept- 
ance  upon   conditions   imposed.     Id. 

Kvidence  held  not  to  nIio^v  perforinanoe: 
Insufficient  to  support  finding  that  defend- 
ant was  instrumental  in  making  sale  of  ma- 
chinery so  as  to  entitle  him  to  agent's  com- 
mission. Port  Huron  Co.  v.  Miller,  127  111. 
App.   324. 

47.     See,  also,   §  9A,  post.     Parties  are  en- 


plans,  so  that  if  plans  did  not  come  within 
its  terms  they  could  not  recover  unless  de- 
fendant waived  deviation.  Hudson  v.  Rod- 
gcrs,  121  Mo.  App.  IfiS.  98  S.  W.  778.  Where 
contract  required  plaintiffs  to  prepare  plans 
for  building  not  to  cost  more  than  specified 
amount,  by  specified  date,  and  plans  as 
drawn  called  for  building  to  cost  more  than 
said  sum,  held  that  tliey  had  no  right  to 
prepare  second  sot  after  said  date,  and  in- 
struction authorizing  recovery  of  reasonable 
\  alue  if  defendant  refused  to  permit  them 
to  make  clianges  in  plans  necessary  to  make 
them    conform    to    contract    was    error.     Id. 


titled  to  have  contract  executed  according  Evidence  iield  to  support  finding  that  plans 
to  Its  terms,  and  not  according  to  some  no-  for  drawing  for  which  recovery  was  sought 
tlon  of  equity  or  justice  or  upon  some  fanci-  ]  were    defective    and    utterly    unfit    for    use. 
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not  accept  those  temis  which  are  favorable  to  him  and  reject  those  which  are  onerous, 
liut  must  accept  or  reject  it  in  its  entirety.*®  So,  too,  the  terms  of  the  contract  are 
the  only  measure  and  criterion  of  his  duty  thereunder.*^  If  a  joint  contract  is  per- 
formed by  either  of  the  promisors,  the  liability  of  the  other  party  is  complete.^*'  Pa}'- 
ment  in  full  by  one  of  several  persons  jointly  liable  is  a  defense  to  an  action  by  the 
obligee  against  the  others,'^  but  a  partial  payment  is  only  a  defense  pro  tanto.^- 

In  the  case  of  building  contracts  a  literal  compliance  is  not  required  but  a  sub- 
stantial performance  in  good  faith  authorizes  a  recovery  of  the  contract  price,  less  a 
reasonable  allowance  for  inadvertent  and  trivial  errors  and  omissions,^^  and  this  rule 
has  been  held  applicable  to  certain  other  undertakings  of  a  different  character,  under 
appropriate  circumstances.^* 

"Viliere  the  promisor  undertakes  to  perform  to  the  satisfaction  of  the  promisee  ^* 
or  his  agent,^"  an  honest  and  reasonable  objection  by  the  latter  precludes  recovery. 


Dunne  v.  Robinson.  53  Misc.  545.  103  N.  Y.  S. 
878.  Instruction  that  in  determining  whether 
certain  plant  constructed  by  plaintiff  was 
antiquated  and  insufficient  they  might  con- 
sider whether  both  parties  intended  that  it 
should  be  modeled  after  certain  other  plant 
held  proper.  Mathieson  Alkali  VS'orks  v. 
Mathieson  [C.  C.  A.]  150  F.  241.  In  action 
for  services  in  establishing  alkali  plant  in 
which  English  machinery  was  installed, 
held  that  evidence  as  to  cost  of  similar  Am- 
erican machinery  was  properly  excluded, 
plaintiff  not  being  responsible,  under  circum- 
stances, for  not  knowing  that  latter  could 
be  purchased  more  cheaply  than  former. 
Id.  Evidence  held  to  sustain  finding  that 
work,  in  so  far  as  performed,  was  in  sub- 
stantial compliance  with  terms  of  contract. 
Peet  V.  East  Grand  Forks  [Minn.]  112  N.  W. 
1003. 

48.  "U'here  claimant  accepted  money  paid 
under  modification  of  contract,  held  that  he 
was  bound  by  provisions  of  release  executed 
pursuant  thereto.  William  Cramp  &  Sons 
V.    U.    S.    41    Ct.    CI.    164. 

49.  In  action  for  damages  for  breach  of 
written  contract  to  care  for  and  cultivate 
grove  of  fruit  trees,  held  no  defense  that 
plaintiff  did  not  care  for  and  cultivate  ad- 
jacent grove  not  included  in  contract  so  well 
as  defendant  did  grove  included  in  contract. 
terms  of  contract  being  only  criterion  and 
measure  of  defendant's  duty.  Griffing  Bros. 
Co.  V.  Winfleld  [Fla.]  43  So.  687.  There  be- 
ing no  evidence  that  there  was  any  agree- 
ment that  defendant  was  to  receive  only 
certain  per  cent  of  profit  on  actual  cost, 
held  immaterial  that  plaintiff  offered  to  let 
him  do  work  on  that  basis,  and  hence  in- 
struction on  theory  that  refusal  of  such  offer 
released  plaintiff  from  further  liability  on 
contract  was  properly  refused.  Virginia 
Bridge  &  Iron  Co.  v.  Crafts  [Ga.  App.]  58  S. 
E.  322.  Oil  and  gas  lease  held  not  to  be 
void  merely  because  lessor  expected  lessee 
to  commence  operations  at  once  where  by 
express  terms  of  lease  they  could  be  delayed 
for  five  years.  Ringle  v.  Quigg,  74  Kan.  581, 
87  P.  724.  Oil  and  gas  lease  held  not  void 
merely  because  lessee  stipulated  therein 
that  at  end  of  five  years  he  should  have 
option  to  keep  lease  in  force  by  doing  cer- 
tain act  ■which  at  date  of  lease  he  was  un- 
able to  perform.  Id.  Certain  firm  held  not 
to  have  given  opinion  that  invention  was 
patentable,  so  that,  under  terms  of  contract, 


defendant  was  not  bound  to  take  stock  in 
corporation  forined  for  purpose  of  utilizing 
it.  Instruction  approved.  Randall  v.  Claflin 
[Mass.]   80  X.  E.  594. 

50.  Reilly  v.  Reilly    [Iowa]   110  N.  W.   445. 

51.  Payment  in  full  by  part  of  sub- 
scribers for  construction  of  building.  Has- 
tings Industrial  Co.  v.  Baxter  125  Mo.  App. 
494,   102   S.  W.    1075. 

52.  Fact  tliat  undertakers  had  been  paid 
by  estate  of  decedent  sum  deemed  by  surro- 
gate to  be  reasonable  funeral  expenses  held 
not  to  preclude  them  from  recovering  bal- 
ance due  under  express  contract  for  their 
services  made  with  third  person.  Ruggiero 
V.  Tufani.   104  X.  Y.  S.  691. 

53.  See  Building  and  Construction  Con- 
struction Contracts,   9  C.  L.   424. 

54.  Contract  to  furnish  municipality 
with  water  through  system  of  waterworks. 
Skowhegan  "V\'ater  Co.  v.  Skowhegan  Village 
Corp.  [Me.]  66  A.  714.  Doctrine  held  inap- 
plicable to  contract  for  making  prints  of 
pictures,  which  were  refused.  Turner  v. 
Osgood  Art  Colortype  Co.,  223  in.  629,  79  N. 
E.    306,    afg.    125    111.    App.    602. 

55.  Agreement  to  make  coat  for  defend- 
ant out  of  skins  furnished  by  her.  Haehnel 
V.  Trostler,  104  N.  Y.  S.  533.  WTiere  artist 
agreed  to  paint  portrait  to  defendant's  satis- 
faction, and  defendant  testified  that  he  was 
not  satisfied,  held  that  judgment  for  plaintiff 
for  contract  price  was  erroneous.  Clausen 
V.  Vonnoh,  105  N.  Y.  S.  102.  "Where  plaintiff 
agreed  "to  render  satisfactory  services  in 
her  specialties"  during  theatrical  engage- 
ment of  one  week  and  was  dischargd  in 
good  faith  after  one  performance  because 
her  services  were  not  satisfactory  to  defend- 
ant or  public,  held  that  she  could  not  re- 
cover contract  price  for  week's  services. 
Parker  v.  Hyde  &  Behman  Amusement  Co., 
53  Misc.   549,   103  X.   Y.   S.   731. 

56.  See,  also,  Building  and  Construction 
Contracts,  9  C.  L.  424.  Where  plaintiff  agreed 
to  purchase  school  bonds  "when  legally 
issued  to  the  satisfaction  of  our  attorneys," 
held  that  approval  of  attorneys  was  condi- 
tion precedent  to  completion  of  purchase, 
and,  where  they  honestly  and  in  good  faith 
advised  against  legality  of  bonds,  defendant 
was  not  entitled  to  forfeit  deposit  made  by 
plaintiff  to  secure  performance.  Webb  v. 
Trustees  of  Morganton  Graded  School  Dist. 
143  X.  C.  299.  55  S.  E.  719.  Question  as  to 
validity     of    bonds    held     not    so    free    from 
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(§6)  E.  Demand  or  tender  necessary  to  f.r  performance  or  breach.^'' — A  de- 
manil  is  prerequisite  to  the  recovery  of  money  payable  at  an  indefinite  future  time.'^ 
It  is  sometimes  held  that  no  other  demand  than  the  bringing  of  an  action  therefor 
is  necessary  to  recover  money  payaljle  on  demand.^^  Wliere  plaintiff's  action  is  based 
on  an  alleged  right  to  refuse  further  performance,  no  demand  is  necessary  to  entitle 
defendant  to  recoup  damages  for  plaintiff's  breach.*"^  ^Miere  the  contract  gives  one 
party  an  option  to  demand  performance  by  the  other  party  or  not,  at  his  election,  he 
is  bound,  if  he  desires  performance,  to  so  elect,  notify  the  other  party  of  that  fact, 
and  tender  performance  on  his  own  part,  either  on  the  date  fixed  or  withiri  a  reason- 
able time  thereafter.*'^ 

Under  the  civil  law  where  a  contract  to  do  is  violated  by  not  doing  what  was 
covenanted  to  be  done  within  the  time  stipulated,  a  putting  in  default  is  not  a  pre- 
requisite to  a  suit  for  rescission,  but  is  necessary  only  when  damages  are  sought  to  be 
recovered  for  the  breach."-  Xor  is  a  putting  in  default  necessary  where  the  other 
party  has  put  it  out  of  his  power  to  perform.''" 

Where  the  acts  to  be  done  by  the  parties  are  mutual  and  to  be  performed  at  the 
same  time,  it  is  only  necessary  for  plaintiff  to  aver  that  he  was  ready  and  willing  to 
perform  his  part.*^*  An  absolute  refusal  by  one  party  to  perform  renders  a  tender  by 
the  other  unnecessary.*'^'  So,  too,  a  tender  at  the  time  fixed  for  performance  is  ex- 
cused when  rendered  impossible  by  the  acts  of  the  other  party.*"' 


doubt    as   to    make    refusal    to    approve    them 
arbitrary.     Id. 

57.  See  7  C.  L.   817. 

58.  Where  decedent  ag'reed  upon  certain 
contingency  either  to  form  partnership  with 
plaintiff  or  to  convey  to  him  quarter  of  net 
assets  of  business  after  deducting;  certain 
sum.  held  that  money  liability  could  arise 
only  on  refusal  of  demand  for  performance, 
and  limitations  did  not  begin  to  run  until 
such  demand  and  refusal.  Ott  v.  Boring 
[Wis.]    110  N.  W.   824. 

55).  Complaint  in  indebitatus  assumpsit 
alleging  indebtedness  of  defendant  to  plaint- 
iff for  certain  coins,  delivered  by  latter  to 
former,  of  value  of  specified  sum,  which  suin 
defendant  promised  to  pay  on  demand,  held 
to  state  cause  of  action  though  it  did  not  al- 
lege demand.  Ex  parte  Horwitz,  2  Cal. 
App.   752,   84   P.   229. 

60.  Plaintiff's  suit  lield  to  relieve  defend- 
ant from  necessity  of  demand  for  lumber 
according  to  terms  of  contract,  Bailey  Co. 
V.  West  Lumber  Co.,  1  Ga.  App.  398,  58  S.  E, 
120. 

61.  Where  defendants'  intestate  agreed  to 
purchase  stock  at  certain  time  and  contract 
expressly  gave  plaintiffs  option  to  sell  or 
not.  HoUis  V.  Libby,  101  Me,  302,  64  A.  621. 
Delay  of  one  year  and  eight  months  held 
unreasonable  under  circumstances,  and  to 
preclude  enforcement  of  contract.  Id,  No- 
tices given  to  administrators  before  date 
fixed  held  not  to  constitute,  election,  particu- 
larly as  they  were  given  for  entirely  differ- 
ent  purpose.     Id. 

62.  Where  obligation  is  to  do  and  is  lim- 
ited as  to  time  of  performance,  Murray  v. 
Barnhart,  117  La.  1023,  42  So.  489.  Is  pre- 
requisite only  to  recovery  of  future  dam- 
ages. Jennings-Heywood  Oil  Syndicate  v. 
Houssiere-Latreille   Oil   Co.    [La.]    44   So.    481, 

«3.  Where  defendant  himself  put  an  end 
to  plaintiff's  agency  for  sale  of  land,  had 
placed   it   out   of   his  power   to  perform,   and 


had  withdrawn  from  prospective  purchaser 
opportunity  to  show  his  good  faith  and  abil- 
ity to  purchase,  held  not  necessary  for 
plaintiff  to  put  him  in  default  before  suing 
for  commissions,  Luckett  Land  &  Emigra- 
tion   Co,    V.    Brown,    118    La.    943,    43    So.    628. 

64.  See,  also,  §  9F,  post.  Douglas  v.  Hu- 
stead,    216    Pa.    292,    65   A.    670. 

6.".  Witt  V.  Dersham,  146  Mich,  68,  13  Det. 
Leg.  N.  660,  109  N.  W.  25,  Where  other 
party  repudiated  contract  before  time  for 
performance.  Hobbs  v,  Ray,  29  Ky,  L.  R. 
999,  96  S.  'W.  589.  Where  vendee  refused  to 
accept  deed  for  undivided  five-sixths  of  coal 
on  ground  that  it  was  entitled  to  convey- 
ance of  entire  interest,  held  that  vendor's 
administrator,  on  subsequently  discovering 
that  he  owned  six-sevenths  interest,  was 
not  required  to  tender  deed  for  that  interest. 
Farber  v,  Blubaker  Coal  Co,,  216  Pa,  209, 
65  A.  551.  Where  agent  of  vendor  positively 
refused  to  deliver  deed,  held  that  actual 
tender  of  money  was  not  required,  Doug- 
las V.  Hustead.  216  Pa.  292,  65  A.  670.  Where 
defendant  denied  making  offer  to  purcliase 
stock,  and  absolutely  refused  to  take  it. 
Ellis  Adm'r  v.  Durkee,  79  Vt.  341,  65  A,  94, 
Where  defendant  repudiated  contract  before 
tender  could  be  made,  held  that  none  was 
necessary,  but  it  was  sufficient  that  he  of- 
fered in  bill  for  specific  performance,  to 
bring  money  into  court.  Sharp  v.  West, 
150    F,    458. 

66.  Where  defendant  agreed  to  repur- 
cliase  stock  from  plaintiff  one  year  from 
date  of  issue,  but  was  out  of  state  at  tliat 
time  so  that  no  formal  tender  was  possible, 
held  that  tender  of  stock  to  liim  witliin 
reasonable  time  after  his  return  was  in 
time.  Edmonds  v,  Evarts,  146  Mich.  485.  13 
Det.  Leg.  N.  S67,  109  N.  W.  844.  Defendant 
having  agreed  to  fix  the  matter  up.  duty  of 
prompt  action  in  future  was  shifted  to  him. 
Id, 
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(§6)  F.  Bii/hts  after  default.^' — Default  in  performance  by  one  party  gen- 
erally excuses  further  performance  by  the  other  ®^  and  entitles  him  to  rescind  the 
contract,®^  or  to  sue  in  equity  for  specific  performancej"  or  at  law  for  his  resulting 
damages."^ 

§  7.  Damages  for  breach.'- — The  subject  of  damages  is  fully  treated  else- 
where.'^^ 

§  8.  Rescission  and  abandonment.  A.  By  agreement  or  under  special  provi- 
.<:loiis  of  the  co)itract.'* — A  contract  may  be  rescinded  at  any  time  by  mutual  con- 
sent '^  without  any  new  consideration.'^  An  agreement  to  rescind  mav  be  shown  bv 
such  circumstances,  or  such  a  course  of  conduct,  as  clearly  indicates  such  an  inten- 
tion.'^ The  contract  itself  often  provides  for  its  rescission  iinder  certain  specified 
circumstances.'^* 

(§8)  B.  Occasion  or  right  to  rescind  or  abandon  without  consent.'^ — Before 
breach  a  valid  contract  can  only  be  rescinded  by  mutual  consent.®"  One  may  rescind 
a  contract  which  he  was  induced  to  make  through  fraud,  misrepresentation,  or  undue 
influence,®^  accident  or  mistake,*-  or  duress,*^  unless  he  has  waived  the  same,**  or  a 
contract  made  while  mentally  incompetent.*^  . 


67.  See   7   C.   L.    818. 

68.  See   §   6C,  ante. 
«9.     See    §   8B,    post. 

70.  See  Specific  Performance,  8  C.  L.  1946. 

71.  See    §   9,   post. 

72.  See  7  C.  L.  819. 

73.  See  Damag-es,  7  C.  L.  1029. 

74.  See   7   C.  L.   819. 

75.  Oral  agreement  to  cancel  or  rescind 
title  bond  before  rig-hts  of  third  parties  in- 
tervened held  valid.  Asher  v.  Helton  [Ky.] 
101  S.  W.  350.  Before  breach.  Davenport 
V.  Crowell  79  Vt.  419,  65  A.  557.  Where 
contract  remains  executory.  Proctor  Coal 
Co.  V.  Strunk,  29  Ky.  L.  R.  995.  96  S.  TV.  603. 
Evidence  held  to  sustain  finding  that  bond 
was  canceled.  Asher  v.  Helton  [Ky.]  101  S. 
TV.  350.  TVhere,  upon  termination  of  con- 
tract by  mutual  censent,  parties  in  bona  fide 
attempt  to  settle  matter  agreed  upon  certain 
sum  as  due  plaintiff,  held  that  such  accord 
would  be  binding  irrespective  of  their  rights 
under  the  contract.  Mathis  v.  Harrell,  1 
Ga.  App.  358,  58  S.  E.  207.  Evidence  held 
insufficient  to  show  cancellation  of  agree- 
ment to  pay  for  stock.  TViger  v.  Carr 
[TVis.]    Ill   N.  TT^   657. 

76.  Agreement  to  annul  on  one  side  suf- 
ficient consideration  for  agreement  on  other. 
Proctor  Coal  Co.  v.  Strunk,  29  Ky.  L.  R.  995, 
906   S.  TT^   603. 

77.  Evidence  held  to  siiow  rescission. 
Davenport  v.  Crowell  79  Vt.  419,  65  A.  .  557. 
Even  if  telegrams  constituted  completed 
contract,  held  that  letters  svibsequently  re- 
ceived by  defendant  amounted  to  conditional 
rescission  in  which  defendant,  by  silence, 
acquiesced.  Scaife  &  Sons  Co.  v.  Standard 
Ice   Co.    [TVash.]    89  P.   882. 

78.  TT^here  nonpayment  of  rent  gave 
landlord,  under  terms  of  lease,  continuing 
option  to  terminate  lease  at  his  election, 
held  that  notice  of  election  to  terminate 
was  necessary  prerequisite  to  bringing  ac- 
tion of  forcible  entry  and  detainer.  Lane  v. 
Brooks,  120  111.  App.  501.  Though  contract 
reserves  right  of  rescission  when  party  be- 
comes dissatisfied,  iie  must  ordinarily  have 
reasonable  grounds  for  dissatisfaction.  Clark 
V.    Kelly     [Iowa]     109    X.    T\'.    292.      Evidence 


held  insufficient  to  warrant  rescission  of 
lease.  Id.  Contract  held  to  give  defend- 
ants right  to  withdraw  from  contract  and 
declare  it  void  while  it  remained  executory 
on  return  of  payment  made  thereunder,  so 
that  they  were  not  liable  in  damages  for 
so  doing.  Pierce  v.  Signor  [TVis.]  Ill  N.  TV. 
699. 

79.     See  7  C.  L.  819. 

SO.  Defendant  held  to  have  no  right  to 
repudiate  contract  whereby  plaintiff  was  to 
weigh  all  cotton  bought  by  him  because 
sellers  required  that  some  other  person 
should  weigh  same  before  they  would  sell. 
Sadler-Dusk  Trading  Co.  v.  Logan  [Ark.] 
104  S.  TT'.  205.  Party  to  executed  agreement 
in  regard  to  water  rights  held  not  entitled 
to  repudiate  It  without  other's  consent. 
Bree  v.  TVheeler  [Cal.  App.]  87  P.  255.  Where 
plaintiffs  showed  making  of  contract,  its 
cancellation  by  defendant,  and  their  dam- 
ages, held  error  to  dismiss  complaint.  Le- 
yine  v.  Markowitz,  102  N.  T.  S.  511.  Con- 
tract for  joint  use  and  maintenance  of  ele- 
vator held  founded  on  mutuality,  and  ter- 
minable only  by  mutual  consent.  Globe  Ins. 
Co.  v.  TT'ayne,   75   Ohio  St.   451,   SO  N.   E.   13. 

81.  See  Fraud  and  Undue  Influence,  7  C. 
L  1813.  Purchaser  of  corporate  stock  held 
entitled  to  rescind  for  fraud  of  promoter. 
Cox  v.  National  Coal  &  Oil  Inv.  Co.,  61  W. 
Va.  291,  56  S.  E.  494.  Equity  will  rescind 
contract  obtained  by  fraud.  Tolley  v.  Po- 
teet  [W.  Va.]  57  S.  E.  811.  Certain  repre- 
sentations held  no  ground  for  rescission  of 
sale  of  stock.  Farwell  v.  Colonial  Trust  Co. 
[C.  C.  A.]  147  F.  480.  Instruction  that  if 
jury  found  tliat  defendant  had  been  de- 
frauded in  sale  of  jewelry  to  him,  and  that 
his  offer  to  return  goods,  followed  by  tender 
of  same  in  court,  operated  as  repudiation  of 
contract  on  his  part,  they  should  find  for 
plaintiffs  for  balance  in  defendant's  hands 
for  goods  sold  by  him,  approved.  Lyon  v. 
Lindblad.  145  Mich.  588,  13  Det.  Leg.  N.  574, 
108   X.   W.   969. 

82.  See  Mistake  and  Accident,  S  C.  L.  1020. 

83.  See  Duress,  7  C.  L.   1201. 

84.  Party  voluntarily  executing  wholly 
executory   contract    after   discovery    of   fraud 
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A  failure  of  consideration  for  an  entire  contract,^"'  or  an  unexcused  ^^  failure  or 
refusal  of  one  partv  to  perform,*^  ordinarily  authorizes  a  rescission  by  the  innocent 
party,  provided  he  has  himself  been  guilty  of  no  default ;  *"  but  the  breacli  of  a  cove- 
nant which  does  not  go  to  the  whole  consideration.  l)ut  is  subordinate  and  incident  to 
the  main  purjiose.""  or  an  insignificant  breach  which  can  be  easily  compensated  for  in 
damat^es."^  or  a  failure  to  completely  perform,  where  one  party  has  derived  substantial 
benefits  or  the  other  has  suffered  material  losses,'^-  does  not.  Though  performance 
is  to  a  certain  extent  divisible,  yet  if  the  default  in  one  item  of  a  continuous  contract 
is  accompanied  by  an  announcement  of  intention  of  the  party  thus  in  default  not  to 
perform  it  on  the  agreed  terms,  the  other  party  may  treat  the  contract  as  at  an  end,*^ 


cannot  recover  damages  resulting  from  such 
execution.  Richardson  v.  Lowe  [C.  C.  A.] 
149  F.  625.  Waiver  of  right  to  rescind  held 
not  to  preclude  setting  up  fraud  as  defense. 
Id. 

85.  See,  also.  Incompetency,  8  C.  L.  169. 
Insane  Persons,  8  C.  L.  319.  Executed  con- 
tract may  be  avoided  upon  the  ground  that 
the  party  was  incapable  of  contracting  when 
other  party's  property  may  be  restored  to 
him  and  he  be  placed  in  statu  quo.  Swart- 
wood  V.  Chance,  131  Iowa.  714,  109  N.  W. 
297. 

86.  Alvey  v.  Alvey,  30  Ky.  L.  R.  234,  97 
S.  W.  1106.  For  discussion  of  what  amounts 
to  a  failure  of  consideration   see   §   2,  ante. 

87.  For  excuses  for  failure  to  perform 
see  §   6C,  ante.  j 

88.  When  it  can  be  done  in  toto  and  par- 
ties put  in  statu  quo.  Wliiting  v.  Derr,  105 
N.  Y.  S.  854.  May  treat  contract  as  rescinded 
and  sue  for  damages  where  he  is  prevented 
from  performing  by  other  party.  Valente 
V.  Weinberg  [Conn.]  67  A.  369.  Refusal  of 
purchaser  of  iron  to  pay  in  accordance  with 
terms  of  contract  held  to  justify  seller  in 
abandoning  contract,  and  to  entitle  him  to 
recover  at  contract  price  for  iron  delivered. 
Patten  v.  Iroquois  Furnace  Co.,  124  111.  App. 
1.  Petition  alleging  that  defendant  agreed 
to  complete  well  witliin  year,  and  that  at 
time  of  bringing  suit,  four  years  after,  it 
had  not  even  made  preparations  for  com- 
mencing well,  held  to  set  up  cause  of  action 
for  rescission.  Murray  v.  Barnhart,  117 
La.  1023,  42  So.  489.  Unreasonable  delay  of 
plaintiffs  having  rendered  it  impossible  for 
defendant  to  perform  contracts  of  sale  ac- 
coi'ding  to  their  terms,  held  that  he  was 
justified  in  declining  to  perform.  Frommel 
V.  Foss  [Me.]  66  A.  382.  Where  contract 
provided  that  contractor  should  be  paid  in 
installments  as  work  progressed,  upon  esti- 
mates of  an  engineer,  failure  to  pay  install- 
ments at  time  agreed  upon  held  to  justify 
contractor  In  abandoning  contract.  Peet  v. 
East  Grand  Forks  [Minn.]  112  N.  W.  1003. 
Where  time  of  delivery  was  of  essence  of 
contract  of  sale  of  lath,  and  plaintiff  failed 
to  deliver  them  within  time  fixed,  held  that 
defendants  had  right  to  repudiate  whole 
contract.  FrOst-Trigg  Lumber  Co.  v.  For- 
rester [Mo.  App.]  101  S.  W.  164.  Plaintiff 
held  not  to  have  broken  contract  so  as  to 
give  defendant  right  to  rescind.  Holt  v. 
United  States  Security  Life  Ins.  &  Trust  Co. 
[N.  J.  Err.  &  App.]  67  A.  118.  Where,  after 
plaintiff's  default,  he  was  given  reasonable 
time  to  perform  but  failed  to  do  so,  held 
that    defendant    had     right    to    declare    con- 


tract at  an  end.  Pratt  v.  Clark,  118  App.  Div. 
633,  103  N.  Y.  S.  612.  Where  vendor  sells 
realty  and  it  is  thereafter  discovered  that 
he  has  only  an  undivided  interest  therein, 
purchaser  may  either  elect  to  accept  such 
interest  as  vendor  can  convey,  or  decline  to 
accept  it  and  rescind  the  contract.  Farber 
V.  Blubaker  Coal  Co..  216  Pa.  209,  65  A.  551. 
Though  simple  breach  of  contract  may  en- 
title other  pai'ty  to  abandon  contract  and 
recover  for  work  actually  done,  he  cannot 
recover  prospective  profits  unless  he  is  pre- 
vented from  proceeding  wnth  performance 
by  unauthorized  acts  of  other  party.  Harris 
V.  Fari.«-Kesl  Const    Co.   [Idaho]   89  P.  760. 

89.  Kidd  V.  New  Hampshire  Trac.  Co.  [X. 
H.]   66  A.   127. 

90.  To  operate  as  discharge  of  other 
party,  covenant  broken  must  be  vital  term 
of  contract,  breach  of  which  makes  per- 
formance impracticable  and  accomplishment 
of  purposes  iinpossible,  otherwise  party  not 
in  default  inust  perform  and  sue  for  dam- 
ages. Harris  v.  Faris-Kesl  Const.  Co. 
[Idaho]  89  P.  760.  Agreement  to  render 
services  to  promote  corporation  held  sub- 
ordinate and  incidental  to  main  purpose  of 
contract  to  convey  patent  to  corporation  and 
make  certain  transfers  of  stock,  and  not  to 
go  to  whole  consideration,  so  that  only  rem- 

j  edy  for  breach  was  recovery  of  damages. 
Howe  V.  Howe  &  Owen  Ball  Bearing  Co.  [C. 
C.  A.]    154   F.   820. 

91.  Where  contract  employing  teacher  did 
not  provide  that  it  should  be  void  if  she  did 
not  begin  school  on  specified  date,  and  she 
was  prevented  by  floods  from  reaching  state 
at  that  time,  and  was  two  days  late,  held 
that  school  trustees  had  no  authority  to 
terminate  contract,  though  teacher  was  lia- 
ble to  them  for  any  damages  resulting  from 
her  breach.  Turner  v.  Hampton,  30  Ky.  L. 
R.  179,  97  S.  W.  761.  Unauthorized  deduc- 
tion of  two  per  cent  discount  from  price  of 
one  of  several  carloads  of  lumber  held  not 
such  a  refusal  to  perform  as  would  author- 
ize defendant  to  cancel  contract.  Taussig  v. 
Southern  Mill  &  Land  Co.  [Mo.  App.]  101  S. 
W.  602. 

92.  Only  remedy  In  such  case  Is  recovery 
of  damages  for  the  breach.  Howe  v.  Howe 
&  Owen  Ball  Bearing  Co.  [C.  C.  A.]  154  F. 
820. 

9a.  Failure  of  purchaser  to  pay  for  goods 
already  delivered,  and  inslstance  on  having 
thirty  days  in  which  to  pay  for  goods  In  fu- 
ture, to  which  it  was  not  entitled  under  con- 
tract, held  to  entitle  seller  to  rescind  so  that 
he  was  not  liable  in  damages  as  for  breach 
where   he   had    otherwise   perfornied.      Peters 
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and  the  same  is  true  if  it  appears  that  the  failure  to  perforin  is  deliberate  and  inten- 
tional, and  not  the  result  of  mere  inadvertence  or  inability  to  perform.®*  In  the  ab- 
sence of  a  provision  in  the  contract  to  the  contrary,  the  violation  of  a  condition  sub- 
sequent does  not  ordinarily  confer  upon  a  party  a  right  to  a  rescission  of  an  executed 
contract  where  there  has  been  no  fraud  or  misrepresentations  in  the  making  of  the 
contract,  but  the  remedy  is  by  an  action  to  recover  the  consideration,  or  for  damages."^ 

(§8)  C.  Time  and  mode  of  rescission  and  abandonment.^^ — Rescission  is  the 
act  of  canceling  the  contract  by  refusing  to  be  longer  bound  thereby  and  restoring  the 
conditions  existing  immediately  before  it  was  made."' 

Since  the  remedy  is  largely  equitable,"^  a  party  having  the  right  to  rescind  must 
elect  to  do  so  within  a  reasonable  time,"''  and  must  restore,  or  offer  to  restore,^  every 


Co.,  142  N.  C.  174, 
/.  Collins  Bag  Co., 


Grocery  Co.  v.  Collins  Ba 
55  S.   E    90. 

94.  Peters  Grocery  Co. 
142  N.  C.  174,   55  S.  E.  90. 

95.  Breach  held  not  ground  for  cancella- 
tion of  executed  conveyance.  Roy  v.  Harney 
Peak  Tin  Min.,  Mill.  &  Mfg  Co,  [S.  D.]  110 
N.  Vi.   106. 

96.  See  7  C.  L.  821. 

97.  Where  vendee  of  personalty  sued  to 
recover  partial  payments  after  vendor  had 
fully  performed,  and  pending  suit  vendor  re- 
plevied goods  from  railroad  company,  mak- 
ing vendee  party  defendant  and  claiming  ab- 
solute ownership,  held  that  rescission  was 
thereby  effected,  and  vendee  ■was  entitled  to 
recover  such  partial  payments,  though  ven- 
dor's performance  would  otherwise  have 
been  good  defense.  AVagman  v.  Julius  Kess- 
ler  &  Co.  [Neb.]  110  N,  W,  545.  Mere  words 
of  disaffirmance  followed  by  positive  acts 
acquiescing  in  contract  will  not  effect  re- 
scission of  same.  Owens  Co.  v.  Doughty  [N, 
D.]  110  N.  W.  78.  Rescission  at  law  after 
delivery  of  goods  sold  consists  of  return  of 
goods  within  reasonajjle  time  upon  suffi- 
cient ground  and  refusal  to  pay  stipulated 
price  therefor.  Main  v.  Procknow  [Wis.]  Ill 
N.  W.   508. 

98.  For  procedure  in  suits  to  rescind  see 
Cancellation  of  Instruments,   9   C.  L.   454. 

99.  Defendant  held  estopped  to  claim  re- 
scission by  delay  in  giving  notice  to  plain- 
tiff. Drovers'  Live  Stock  Commission  Co.  v. 
M'olff  Packing  Co.,  74  Kan.  ?.30,  86  P.  128,  89 
P.  465.  One  seeking  to  rescind  for  duress 
must  do  so  when  it  is  removed.  Calkins  v. 
Pease,  125  111.  App.  270.  Right  to  rescind 
for  fraud  held  waived.  Richardson  v.  Lowe 
[C.  C.  A.]  149  F.  625;  Burk  v.  Johnson  [C.  C. 
A.]  146  F.  209;  American  Educational  Co.  v. 
Taggert,  124  111.  App.  567.  Failure  to 
promptly  repudiate  contract  and  tender  back 
deeds  held  to  preclude  rescission  for  mis- 
representations. Guthrie  v.  Lyon  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  321,  98  S.  W.  432,  De- 
lay held  not,  under  circumstances,  to  pre- 
clude rescission  for  fraud.  Freeman  v.  Gloyd, 
43  Wash.  607,  86  P.  1051.  To  avoid  contract 
on  ground  of  excessive  intoxication,  one 
must  rescind  within  reasonable  time  after 
recovering  his  senses,  or,  if  he  has  received 
no  money  or  property  as  consideration  there- 
for, must  within  reasonable  time  disclaim 
liability  thereon.  Case  Threshing  Mach.  Co. 
v.  Meyers  [Neb]  111  N.  W.  602.  Right  to 
avoid  held  lost  through  failure  to  disclaim. 
Id,  Where  defendants  did  not  repudiate  con- 
tract  on   discovery   of  alleged   error   therein, 

9  Curr,  Law. —  45. 


but,  after  they  knew  its  contents,  promised 
to  perform  and  otherwise  recognized  its  va- 
lidity, held  that  they  could  not  defend  ac- 
tion for  breach  on  ground  that  contract  as 
written  was  not  contract  which  they  in- 
tended to  execute,  Hobe  Lumber  Co.  v.  Mc- 
Grath  [Minn,]  112  N.  W.  1053.  For  breach. 
Owens  Co.  v.  Doughty  [N.  D.]  110  N.  W.  78. 
Defendant  held  to  have  waived  right  to  re- 
scind for  plaintiff's  delay  in  furnishing  title 
by  thereafter  demanding  that  record  title 
be  perfected  through  probate  proceedings. 
Woodward  v.  McCollum  [N.  D,]  111  N.  W. 
623.  Payment  of  note  held  waiver  of  any 
duress  in  procuring  its  execution.  Lilienthal 
V.  Bechtel  Brew.  Co.,  118  App  Div,  205,  102 
N.  Y.  S.  1051.  Continued  receipt  of  money 
advanced  by  plaintiff  held  to  abrogate  any 
existing  right  of  defendant  to  rescind.  St. 
Regis  Paper  Co,  v.  Santa  Clara  Lumber  Co., 
1-86  N.  Y.  89,  78  N.  E.  701.  If  contract  did 
not  fully  express  defendant's  understanding 
of  agreement,  held  that  it  was  his  duty  to 
rescind  same  promptly  on  discovering  his 
mistake,  and,  by  accepting  its  benefits  with 
full  knowledge  of  obligations,  he  was  es- 
topped from  subsequently  setting  up  de- 
fense that  he  was  mistaken  as  to  its  effect. 
Taylor  Iron  &  Steel  Co.  v.  Nichols  [N.  J.  Eq.7 
65  A.  695.  Where  seller  of  judgment  agreed 
to  produce  note  on  which  part  of  it  was 
based  or  to  refund  purchase  price,  but  failed 
to  do  so,  held  that,  if  purchaser  desired  to 
rescind  on  that  account,  she  was  bound  to 
assert  right  within  reasonable  time  and  ten- 
der reassignment  of  judgment,  and  that  un- 
reasonable delay  and  retention  of  judgment 
precluded  recovery  for  breach  of  such  col- 
lateral agreement  without  proof  of  damage. 
Newmyer  v.  Davidson,  31  Pa.  Super.  Ct,  468. 
Receipt  of  checks  and  giving  of  receipts 
after  payment  was  overdue  held  to  preclude 
rescission  for  failure  to  pay  on  time.  Kel- 
ley  Brick  Co.  v.  Clay  Product  Supply  Co.,  32 
Pa.  Super.  Ct.  408. 

1.  Marion  Trust  Co.  v.  Blish  [Ind  App.] 
79  N.  E.  415;  Murray  v.  Barnhart,  117  La. 
1023,  42  So.  489;  Houts  v.  Scharbauer  [Tex. 
Civ.  App.]  103  S.  W.  679.  May  rescind  only 
when  both  parties  can  be  restored  to  condi- 
tion in  which  they  were  before  contract  was 
made.  Civ.  Code  1895,  §  3712.  Purchaser 
who  had  accepted,  paid  for,  and  used  part  of 
corn  delivered  under  contract  held  not  en- 
titled to  rescind  on  ground  that  such  part 
was  inferior  to  that  called  for  by  contract. 
Henderson  El.  Co.  v.  North  Georgia  Mill.  Co., 
126  Ga.  279,  55  S.  E.  50.  Contract  will  not 
be   rescinded   by   court   where   ps.rties   cannot 
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thin<y  of  value  received  by  him  from  the  other  party  unless  such  restoration  is 
waived.-  The  rule  requiring  restoration  has  been  held  not  to  apply  to  an  action 
by  the  state  to  cancel  an  illegal  contract.^  It  has  also  been  held  that  payments  made 
by  wav  of  liquidated  damages  for  delay  in  performance  need  not  be  returned  on 
rescission  for  nonperformance.*  One  cannot  complain  of  delay  which  he  himself  in- 
duced.^   An  entire  contract  cannot  be  rescinded  in  part  and  affirmed  in  part.*' 

(§  8)     D.  Remedies^ — The  rescission  or  abandonment  of  a  contract  ordinarily 
puts  an  end  to  it  for  all  purposes  and  discharges  both  parties  from  any  further  lia- 


be  put  in  statu  quo.     Bray  v.  CarroU    [Ark.] 
100  S.  W.  744.     Plaintiff  held  not  entitled  to 
rescind    contract    for    board    and    tuition    at 
school    for   fraud,    and    recover    consideration 
where  she  had  received  board  and  tuition  for 
two    weeks,    it    being    impossible    to    return 
what    she    had    received.      American    Educa- 
tional    Co.     V.     Taggert,     124     111.     App.     567. 
Where  plaintiffs  agreed  that  defendant  might 
use    money   in    his    hands    to    pay   for   certain 
stock,    and    defendant,    in    reliance    thereon, 
bound    himself    to     pay    purchase    price    of 
stock,    held    that    it    was    then    too    late    for 
plaintiffs   to   cancel   or   rescind   since   defend- 
ant could  not  be  placed  in  statu  quo.    Wiger 
V.    Carr    [Wis.]    Ill    N.    W.    657.      Vendor    re- 
scinding contract  for  sale   of  mineral   rights 
in    land    must    restore    installment    of    pur- 
chase price  received  by  him.   Brock  v.  Tennes 
Coal  Co.,  30  Ky.  Li  R.  1370,  101  S.  W.  300;  Id., 
29  Ky    L.  R    1283,  97  S.  W.  46.     Heirs  of  ven- 
dors "held   not   entitled   to   have   sale    decreed 
void   on   ground   of  lesion  without  tendering 
back  portion  of  purchase  price  paid  in  cash. 
Rudolph  V.  Costa  [La.]  44  So.  477.    Restoration 
to    statu    quo    does    not    mean    that    parties 
should   be    replaced   in   every   sense   as    they 
were,  but  that  injured  party  should  restore 
whatever   he    has    received    that    he    can    re- 
store  and  surrender   any   advantage   he   may 
have   received.     Whiting  v.    Derr,    105    N.   Y. 
S.    854.      Where    contract    to    build    boat    was 
rescinded  by  plaintiff  for  failure  of  defend- 
ant  to   complete   it   in   time,    defendant   held 
not    entitled    to    recover    money    he    had    ex- 
pended for  labor  or  materials.     Id.     Title  to 
boat    being    constructed    by    defendant    for 
plaintiff    being    primarily    in    defendant,    and 
vested  in  plaintiff  only  by   force  of  the  con- 
tract, held  that  plaintiff  could  not  both  dis- 
affirm said  contract  and  assert  such  title.    Id. 
Sale  of  personalty  followed  by  actual  deliv- 
ery   cannot   be    rescinded    unless    property    is 
returned    promptly    to    seller,    or    its    return 
tendered   and   refused,   or   its   return   waived. 
Owens   Co.  v.  Doughty   [N.  D]    110  N.  W.  78. 
Held  that  sale  could  not  be  rescinded  by  re- 
turn or  offer  to  return  that  part  of  property 
not  resold  by  purchaser.     Id.     Where  defend- 
ant   relied    on    breach    of    express    warranty 
solely  as  defense  to  cause  of  action  on   con- 
tract   of    sale,    held    that    he    was    bound    to 
show  rescission  of  contract  by  showing  that 
he   had   returned   or   offered   to   return    goods 
purchased  by   him.     Roots  Co.  v.   New  York 
Foundry   Co.,    51   Misc.    627,   101   N.   Y.   S.    104. 
One    producing   play    under   license   and   per- 
mission  from    plaintiffs   held   not   entitled   to 
question  right  to  receive  royalties  stipulated 
in  contract.     Outcault  v.   Bonheur,   104   X.   Y. 
S.    1099.     Answer    alleging    fraud    in    procur- 
ing contract  giving  banlcrupt  license  to  pro- 
duce play  held  not  to  state  defense  where  it 


failed  to  allege  return  or  offer  to  return 
manuscripts,  etc.,  received  by  bankrupt,  or 
that  bankrupt  notified  plaintiff  of  intention 
to  rescind.  Id.  Plaintiff  deeded  land  to  de- 
fendant pursuant  to  an  agreement  to  do  so 
if  defendant  would  not  contest  or  protest 
plaintiff's  application  for  patent  thereto. 
Defendant  did  not  contest,  but,  subsequent 
to  entry,  filed  protest  in  violation  of  his 
agreement.  Held  that,  in  absence  of  allega- 
tion of  fraud  in  procuring  contract,  plaintiffs 
were  not  entitled  to  rescind,  since  defend- 
ant could  not  be  placed  in  statu  quo,  time 
for  contest  having  expired.  Roy  v.  Harney 
Peak  Tin  Min.,  Mill.  &  Mfg.  Co.  [S.  D]  110 
N.  W.  106.  Evidence  held  not  to  show  tender 
back  of  deed  as  claimed.  Guthrie  v.  Lyon 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  321,  98  S. 
W.  432.  Held  that  there  could  be  no  rescis- 
sion of  sale  of  horse  for  fraud  without  re- 
turn of  liorse  or  offer  to  return  him.  Dun- 
ham V.   Salmon,   130  Wis.   164,   109  N.  W.   959. 

2.  Evidence  held  to  show  waiver  of  tech- 
nical tender  back  of  amount  paid  for  release 
which  was  claimed  to  have  been  obtained  by 
fraud.  Austin  v.  St.  Louis  Transit  Co.,  115 
Mo.  App.   146,   91   S.   W.   450. 

3.  Since  its  officers  have  no  authority  to 
draw  money  for  that  purpose,  all  that  is  nec- 
essary being  consent  that  other  party  may 
take  judgment  against  state  for  amount  paid 
by  him.  State  v.  Washington  Dredgingr  & 
Imp.  Co.,  43  Wash.  508,  86  P.  936. 

4.  Murray  v.  Barnhart,  117  La.  1023,  42  So. 
489. 

5.  Promoter  held  estopped  to  set  up  delay 
in  suing  to  rescind  stock  subscription.  Cox 
V.  National  Coal  &  Oil  Inv.  Co.,  61  W.  Va, 
291,   56  S.  E.  494. 

6.  Where  contract  for  sale  of  lumber  Is 
entire,  acceptance  of  material  part  by  pur- 
chaser is  acceptance  of  whole.  Ward  Fur- 
niture Mfg.  Co.  V.  Isbell  &  Co.  [Ark.]  99  S. 
W.  845.  Where  vendee  accepted  portion  of 
quantity  of  goods  contracted  for,  fact  that 
they  were  of  inferior  quality  held  not  to  en- 
title him  to  refuse  to  receive  balance  if  it 
came  up  to  contract  standard.  Henderson  El. 
Co.  V.  North  Georgia  Mill.  Co.,  126  Ga.  279,  55 
S.  E.  50.  In  pleading  rescission  must  appear 
that  there  has  been  rescission  in  toto.  Mar- 
ion Trust  Co.  V.  Blish  [Ind.  App.]  79  N.  E. 
415.  Cannot,  on  breach,  ratify  part  of  con- 
tract which  is  advantageous,  and  disaffirm 
unprofitable  part.  Owens  Co.  v.  Doughty  [N. 
D.]  110  N.  W.  78.  Defendants  held  not  en- 
titled to  affirm  part  of  contract  of  sale  by 
counterclalming  upon  it  for  damages  for 
broach,  and  at  same  time  disaffirm  contract 
by  return  of  goods  and  refusal  to  pay  pur- 
chase price.  INIain  v.  Procknow  [Wis.]  Ill 
N.  W.  508. 

7.  See  7  C.  L.  823. 
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bility  thereunder.*  Either  party  may,  however,  recover  back  any  money  paid  the 
other  in  furtherance  of  the  contract.**  After  rescission  the  contract  cannot  be  re- 
stored except  by  mutual  consent. ^'^ 

§  9.  Remedies  for  breach.  A.  The  right  and  its  accrual^^ — Xo  right  of 
action  for  breach  accrues  until  performance  is  due  under  the  terms  of  the  contract." 
Damages  may  be  recovered  presently  for  breach  of  an  agreement  to  deliver  an  obliga- 
tion payable  in  the  future."  As  a  general  rule  one  cannot  recover  on,  or  compel 
performance  of,  an  entire  "  contract  unless  he  shows  full  performance  on  his  own 
part  of  all  the  obligations  imposed  on  him,!^  or  a  readiness  and  willingness  to  per- 


S.  M'here  plaintiff  sued  for  amount  agreed 
upon  as  due  him  on  settlement  on  termina- 
tion of  contract  by  mutual  consent,  evidence 
tending  to  show  that  defendant  had  not  fur- 
nished goods  upon  plaintiff's  request  as  re- 
quired by  contract  held  inadmissible.  Mathis 
V.  Harrell,  1  Ga.  App.  35S.  58  S.  E.  207.  Agree- 
ment to  treat  contract  of  employment  as 
terminated  held  waiver  of  breach  by  plaintiff 
in  leaving  without  giving  stipulated  notice, 
and  of  right  to  recover  damages  therefor. 
Bai'ley  v.  Bowne  Lumber  Co.  [R.  I.]  67  A.  427. 

9.  Where  contract  has  been  rescinded  by 
one  party  because  of  breach  by  other,  action 
will  lie  for  money  had  and  received  to  re- 
cover back  any  money  paid  by  either  party 
to  the  other  in  furtherance  of  contract. 
Whiting  v.  Derr,  105  N.  Y.  S.  854. 

10.  Where  contract  was  rescinded,  held 
that  nothing  which  supervened  could  oper- 
ate to  restore  it  without  consent  of  other 
party.  Peters  Grocery  Co.  v.  Collins  Bag 
Co.,  142  N.  C.  174,  55  S.  E  90.  Where  plain- 
tiffs notified  defendant  that  they  no  longer 
desired  performance  and  would  sue  for  re- 
scission, held  too  late  for  defendant  to  offer 
to  perform.  Murray  v.  Barnhart,  117  La.  1023, 
42   So.   489. 

11.  See  7  C.  L.  823. 

12.  Action  on  building  contract  held  not 
premature.  Andrew  Lohr  Bottling  Co  v. 
Ferguson,  223  111.  88,  79  N.  E.  35.  Objection 
that  action  "was  prematurely  brought  held 
waived  by  denial  of  liability  on  other 
grounds.  Id.  Defendant  purchased  certain 
land  for  benefit  of  third  person  upon  prom- 
ise of  latter  to  furnish  him  sufficient  lumber 
to  build  house  thereon  and  give  him  five 
years  in  which  to  pay  for  it.  Plaintiff  cut 
timber  on  third  person's  land  and,  with 
knowledge  of  contract,  and  on  such  third 
person's  order,  furnished  lumber  to  defend- 
ant. Held  that  plaintiff  was  not  entitled  to 
recover  for  such  lumber  from  defendant  un- 
til payment  was  due  under  terms  of  latter's 
contract,  since  if  plaintiff  acquired  third  per- 
son's claim  against  defendant  he  acquired  no 
greater  rights  thereunder  than  such  third 
person  had.  Taylor  v.  Harvey,  30  Ky.  L.  R. 
1045,  100  S.  W.  258.  V\'here  plaintiff's  suit 
Avas  not  premature  under  original  contract, 
held  that  defendant  was  entitled  to  set  up  in 
his  answer  and  after  default  fact  that  con- 
tract had  been  subsequently  modified  and  an 
extension  given,  which  subsequent  agreement 
plaintiff  had  ignored  and  violated  by  suing 
as  soon  as  he  did.  Interstate  Bk.  &  Trust  Co. 
V.  Welsh,  118  La.  676,  43  So.  274.  Life  insur- 
ance policy  was  assigned  to  bank  for  joint 
benefit  of  itself  and  plaintiff,  bank  agreeing 
to  pay  all  premiums.  Policy  provided  that  it 
should  be  payable  ninety  days  after  insured's 


death.  Bank  failed  to  pay  premium.s  and 
policy  lapsed.  Held  that  plaintiff's  right  of 
action  against  bank  for  breach  of  contract 
accrued  immediately  on  insured's  death,  since 
her  rights  under  policy  would  have  then  be- 
come vested.  Scheele  v.  Lafayette  Bank,  120 
Mo.  App.  611,  97  S.  W.  621.  Where  contract 
provided  that  plaintiff  should  be  paid  for 
printing  after  defendant  had  been  paid 
therefor  by  state,  held  that  plaintiff  could 
not  recover  items  for  which  defendant  had 
not  been  paid  at  time  when  action  was  com- 
menced, though  he  was  paid  therefor  pend- 
ing the  action.  Quayle  v.  Brandow  Printing 
Co.,  116  App.  Div.  9,  101  N.  T.  S.  323.  Agree- 
ment to  pay  half  of  any  deficiency  judg- 
ment entered  against  mortgagor  held  not 
mere  covenant  to  indemnify  him  against 
loss,  but  that  latter  could  maintain  action 
thereon  without  having  paid  judgment.  Dil- 
cher  V.  Nellany,  52  Misc.  364,  102  N.  Y.  S.  264. 

13.  Failure  or  refusal  of  defendant  to  ex- 
ecute notes  for  indebtedness  found  due  on 
accounting  as  required  by  contract  held 
breach  giving  plaintiff  right  to  sue  thereon 
immediately  regardless  of  fact  that  part  of 
debt  would  not  have  been  due  had  notes 
been  executed.  Parr  v.  McGown  [Tex.  Civ. 
App  ]   98  S.  W.   950. 

14.  For  distinction  between  entire  and 
severable  contracts  see  §   4C,  ante. 

15.  For  necessity  of  pleading  perform- 
ance see  §  9F,  post.  Jennings-Heywood  Oil 
Syndicate  v.  Houssiere-Latreille  Oil  Co.  [La.] 
44  So.  481;  Hall-Baker  Grain  Co.  v.  Le  Mar 
[Mo.  App.]  101  S.  W.  1098;  Mathieson  Alkali 
VX'orks  V.  Mathieson  [C.  C.  A.]  150  F.  241. 
One  failing  or  refusing  to  perform  cannot 
recover  for  subsequent  breach  by  other 
party.  Wood,  Curtis  &  Co.  v.  Scurich  [Cal. 
App.]  90  P.  51.  Must  prove  performance  or 
that  he  was  prevented  from  performing  by 
other  party.  Kelley  Brick  Co.  v.  Clay  Prod- 
uct Supply  Co  ,  32  Pa.  Super.  Ct.  408.  Party 
performing  in  part  held  not  entitled  to  re- 
cover on  contract,  particularly  where  it  was 
guilty  of  fraud.  American  Copying  Co.  v. 
Lehmann  [Cal.  App.]  91  P.  414.  Cannot  re- 
cover for  part  performance  unless  full  per- 
formance has  been  waived  or  prevented. 
Poynter  v.  U.  S  ,  41  Ct.  CI.  443.  Where  con- 
tract required  plaintiff  to  procure  two  sep- 
arate options,  held  that  he  could  not  recover 
on  contract  where  he  only  obtained  one  of 
them  by  alleging  and  proving  that  he  was 
prevented  from  procuring  other  by  defend- 
ant, but  his  remedy  was  by  action  for  dam- 
ages for  breach.  Worthington  v.  McGarry 
[Ala.]  42  So.  988.  Where  architect's  plans 
were  so  defective  that  they  could  not  be  used 
by  a  builder,  held  that  he  was  not  entitled  to 
any  compensation  for  his  services.     Dunne  v. 
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forni,'^  or  an  excuse  for  failure  to  perform/^  or  a  waiver  of  full  performance.'^  .A 
repudiation  by  one  party  before  the  time  fixed  for  performance  may  dispense  with 
or  excuse  an  offer  to  perform  by  the  other  party  before  bringing  his  action,  but  it 
does  not  ordinarily  excuse  ability  to  perform.^''  If  the  obligation  is  dependent  upmi 
the  happening  of  a  contingency,  it  must  be  shown  to  have  happened.-"  The  neces- 
sity for  demand  and  tender  is  treated  in  a  previous  section.-^ 

Ordinarily  there  can  be  but  one  recovery  for  the  total  breach  of  an  entire  con- 
tract."    Failure  to  perform  any  one  of  the  things  contracted  for  by  the  terms  of  an 


Robinson,  53  Misc.  545,  103  N.  Y.  S.  878. 
Where  architect  agreed  to  pay  plaintiff  part 
of  his  commission  if  it  would  procure  loan 
for  his  employer,  and  plaintiff  did  not  pro- 
cure it,  held  that  plaintiff  could  not  recover. 
McCrary  v.  Thompson,  123  Mo.  App.  596,  100 
S.  W.  535.  Plaintiffs  held  not  entitled  to  re- 
cover for  plans  not  substantially  in  accord- 
ance with  contract.  Hudson  v..  Rodgers,  121 
Mo.  App.  168,  98  S.  W.  778.  Failure  to  charge 
that  party  seeking  enforcement  of  alleged 
executed  contract  must  show  performance  on 
his  part  held  error  wliere  evidence  was  con- 
flicting. Bennett  v.  Burkhalter  [Ga.]  57  S. 
E.  231.  Evidence  held  to  show  that  plain- 
tiff's right  to  compensation  depended  on  his 
success  in  procuring  passage  of  certain  con- 
gressional act  and  that  he  never  succeeded 
in  procuring  passage,  so  that  verdict  in  his 
favor  was  erroneous.  Swift  v.  U.  S.  Regula- 
tion Firearms  Co.,  118  App.  Div.  855,  103  N. 
Y.  S.  736.  W'here  contract  requires  certificate 
to  be  obtained  from  arcliitect  before  pay- 
ment becomes  due,  and  action  is  brought 
upon  theory  of  full  performance,  plaintiff 
must,  in  order  to  recover,  either  procure  cer- 
tificate, or  show  that  it  has  been  unreason- 
ably refused,  or  that  defendant  has  waived 
its  production.  Traitel  v.  Oussani,  51  Misc. 
667.  101  N.  Y.  S.  105.  Return  of  defective 
cans  to  plaintiff's  factory  held  condition 
precedent  to  right  of  recovery  for  failure  of 
warranty  as  to  quality.  Wasatch  Orchard  Co. 
V.  Morgan  Canning  Co.  [Utah]  89  P.  1009. 
Contract  held  to  make  delivery  of  lambs 
and  crediting  of  price  by  defendant  and 
crediting  of  price  thereof  on  promissory 
note  concurrent  acts,  so  that  before  plaintiff 
could  recover  damages  for  breach  by  defend- 
ant it  was  incumbent  on  him  to  allege  and 
prove  performance,  or  readiness  and  willing- 
ness to  perform,  or  some  legal  excuse  for 
nonperformance.  Longfellow  v.  Huffman 
[Or.]  90  P.  907.  Where  it  appeared  that  note 
was  not  in  plaintiff's  possession  or  under  his 
control,  he  having  transferred  it  as  collat- 
eral security,  held  that  he  could  not  recover 
damages  for  defendant's  failure  to  deliver 
lambs.  Id.  Where  plaintiff  agreed  to  erect 
store  within  specified  time  on  certain  tract 
of  land  at  some  convenient  place  to  be  there- 
after agreed  on,  held  that  agreement  as  to 
location  was  not  condition  precedent  to  right 
of  action  for  breach,  but,  if  failure  to  per- 
form was  due  to  breach  by  other  party,  that 
was  matter  of  defense.  Iowa-Minnesota 
Land  Co.  v.  Conner  [Iowa]  112  N.  W.  820. 
Expenditure  of  funds  given  for  advertising 
held  not  condition  precedent  to  recovery  of 
commissions  earned,  so  that  breach  of  that 
part  of  contract  did  not  entitle  defendant 
to  withhold  commissions  for  goods  actually 
sold  by  plaintiff.  Lowell  Mfg.  Co.  v.  Ault- 
man    Engine    &    Thresher    Co.    [Kan.]    90    P. 


1132.  In  suit  for  specific  performance,  plain- 
tiff must  sliow  performance  on  his  part,  or 
that  he  is  able,  ready,  and  willing  to  per- 
form. Olympia  Min.  Co.  v.  Kerns  [Idaho]  91 
P.  92.  Judgment  which  did  not  require  per- 
formance of  conditions  precedent  by  plain- 
tiff before  decreeing  specific  performance 
held  erroneous.  Id.  Transfer  to  defendant 
by  corporation  to  be  organized  of  certain  of 
its  stock  fully  paid  and  nonassessable  until 
balance  of  stock  had  paid  ten  cents  per  share 
to  corporation  for  development  of  certain 
mining  claims  held  condition  precedent  to 
corporation's  right  to  conveyance  of  claims 
to  It.     Id. 

16.  Statement  by  defendant  that  he  was 
willing  to  carry  out  his  contract  held  not  to 
show  tliat  he  w^as  ready  and  offered  to  carry 
out  contract  where  he  contended  for  an  er- 
roneous construction  thereof.  Douglas  v. 
Lowell  [Mass.]  80  N.  E.  510.  Vendor  of  land 
who  covenanted  that  it  was  free  from  in- 
cumbrances and  to  give  warranty  deed  held 
not  in  position  to  demand  payment  or  for- 
feit contract  until  he  had  discharged  out- 
standing mortgage.  Bartlett  v.  Smith,  146 
Mich.  188,  109  N.  W.  260.  Plaintiff  held  not 
entitled  to  damages  where  he  was  completely 
disabled  from  performing  by  acts  of  third 
persons  for  which  defendant  was  not  re- 
sponsible. Napier  v.  Spielmann,  103  N.  Y. 
S.  982.  If  third  company  was  bound  by  con- 
tract, it  was  merely  in  conjunction  with 
plaintiff,  so  that  its  refusal  to  consign  goods 
to  defendants  as  required  by  plaintiff's  con- 
tract was  equivalent  to  refusal  by  plaintiff 
as  matter  of  law.     Id. 

17.  For  excuses  for  failure  to  perform  see 
§  6C,  ante. 

IS.     See  §  6B,  ante. 

19.  Where,  on  repudiation  of  contract  by 
one  party,  other  elects  to  keep  it  in  force 
for  purpose  of  i-ecovering  future  profits, 
treating  it  as  repudiated  by  other  party,  he 
must,  as  condition  precedent  to  such  recov- 
ery, allege  and  prove  performance  on  his 
part,  or  legal  excuse  for  nonperformance. 
Longfellow  v.  Huffman   [Or.]   90  P.  907. 

20.  Condition  of  conditional  promise  to  pay 
plaintiff  amount  witliheld  from  purchase 
price  of  land  having  been  performed,  held 
that  plaintiff  was  entitled  to  recover  same. 
Choctaw,  etc..  Co.  v.  Bond,  6  Ind.  T.  515,  98  S. 
W.  335. 

21.  See  §  6E,  ante. 

22.  Code  1899,  c.  50,  §  48,  providing  that 
where  plaintiff  has  several  demands  on  con- 
tract ho  must  bring  his  action  for  all  or  be 
barred  as  to  those  not  sued  on,  held  not  to 
require  Inclusion  of  demands  not  due  at  date 
of  suit.  Adams  v.  International  Supply  Co., 
61  W.  Va.  401.  56  S.  E.  607.  Held  not  to  re- 
quire joining  demand  on  contract  to  receive, 
diess,    and    reload    on    cars    certain    lumber 
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entire  continuing  contract  providing  for  performance  in  installments  is  a  partial 
breach,  giving  rise  to  a  separate  and  independent  cause  of  action.-^ 

(§9)  B.  Particular  remedies  and  election  hetween  them.-* — On  the  breach  of 
a  contract  the  party  not  in  fault  may  either  treat  the  contract  at  an  end  and  recover 
on  a  quantum  meruit  so  far  as  he  has  performed,-"  or  treat  the  contract  at  an 
end  for  all  purposes  of  performance  and  sue  for  his  resulting  damages,-''  or  treat  it 
as  still  in  force  for  the  benefit  of  both  parties  until  the  expiration  of  the  time  for 
performance  and  then  sue  on  the  contract.^^  He  may  also,  in  a  proper  case,  sue  in 
equity  for  specific  performance,^*  or  set  up  such  breach  as  a  defense  in  an  action 
against  him  on  the  contract."^  A  party  may  not,  however,  after  repudiation  l)y  the 
other  party,  comjilete  performance  and  recover  the  contract  price.^*^     On  breach  of 


where,   at  date   of  suit,  lumber  had  not  been 
reloaded.     Id. 

23.  Action  may  be  instituted  for  each 
breach.  Jones  &  Co.  v.  Gammel  Statesman 
Pub.  Co.  [Tex.]  99  S.  W.  701,  rvg-.  94  S.  W. 
191.  Judgment  for  one  of  such  breaches  held 
not  to  preclude  recovery  for  breaches  occur- 
ring after  institution  of  action  in  which  said 
judgment  was  recovered  and  prior  to  its  ren- 
dition, though  they  might  have  been  in- 
cluded  in  former  action   by  amendment.     Id. 

24.  See  7  C.  L.  825. 

25.  Where  one  party  stops  performance  by 
other,  latter  may  either  recover  damages  for 
breach  or  on  quantum  meruit  for  services 
actually  performed.  Worthington  v.  McGarry 
[Ala.]  42  So.  988.  One  who  without  fault  on 
his  own  part  is  prevented  by  other  party 
from  completing  performance  may  treat  con- 
tract as  rescinded  and  recover  on  quantum 
meruit  for  work  already  performed  under  it. 
Valente  v.  Weinberg  [Conn.]  67  A.  369.  If  he 
does  so  measure  of  damages  is  value  of  work 
performed,  and  not  contract  price  less  what 
it  cost  to  complete  work  and  any  payments 
previously  received  by  him.  Id.  May  recover 
on  quantum  meruit  when  prevented  from 
performing  by  other  party.  Limerick  v.  Lee, 
17  Okl.  165,  87  P.  859.  Contractor  prevented 
from  installing  iron  work  owing  to  delay  of 
owner  in  getting  building  ready.  Barnum  v. 
Williams,  115  App.  Div.  694,  102  N.  Y.  S.  874. 
Where  plaintiff  complied  with  contract  as 
far  as  he  went,  but  ^vas  prevented  from  com- 
pleting work  by  defendant,  held  that  proper 
form  of  action  was  for  work  and  labor  done 
at  instance  and  request  of  defendant,  con- 
tract furnishing  measure  for  valuation  of 
work  done,  and  plaintiff  being  entitled  to 
reasonable  value  of  uncompleted  work,  hav- 
ing regard  to  contract  price.  Harrison  v. 
Franklin  [Mo.  App.]  103  S.  W.  585.  Where 
vendor  of  realty  is  found  to  have  only  an  un- 
divided interest  therein,  vendee  may  either 
accept  such  interest  as  he  can  convey  or  re- 
scind. Farber  v.  Blubaker  Coal  Co.,  216  Pa. 
209,  65  A.  551. 

26.  V\'here  one  party  stops  performance  by 
other.  Worthington  v.  McGarry  [Ala.]  42  So 
988.  Remedy  of  one  prevented  from  per- 
forming is  by  action  for  damages  for  breacli. 
Id.  Where  vendor  of  personalty  is  required 
by  an  entire  contract  to  make  successive  de- 
liveries of  articles  sold,  and  first  deliveries 
fail  to  comply  with  terms  of  agreement, 
vendee  may  either  terminate  contract  by 
promptly  notifying  vendor  that  he  will  re- 
fuse to  further  perform,  or  permit  perform- 
ance to  proceed  and  rely  on  his  damages  for 


vendor's    breach.      McDonald   v.    Kansas    City 
Bolt  &  Nut  Co.   [C.  C.  A.]   149  F.  360. 

27.  See  7  C.  L.   826,  n.   38. 

28.  See  Specific  Performance,  8  C.  L.  1946. 
Where  defendant  failed  to  execute  notes  for 
amount  of  indebtedness  found  to  be  due  on 
accounting,  held  that  plaintiff  could  either 
sue  for  specific  performance  of  contract  to 
do  so  or  for  amount  of  indebtedness.  Parr  v. 
McGown   [Tex.  Civ.  App.]   98  S.  W.  950. 

29.  Defendant  held  not  required  to  prove 
notice  of  rescission  where  his  defense  was 
not  predicated  on  rescission,  but  on  plaintiff's 
refusal  to  perform.  Wood,  Curtis  &  Co.  v. 
Scurich  [Cal.  App  ]  90  P.  51.  Where  plaint- 
iff failed  to  procure  orders  for  picture 
frames  as  required  by  contract,  -its  only  at- 
tempt to  do  so  being  fraudulent  alteration 
of  orders  for  portraits  procured  by  it,  held 
that  rescission  bj'  defendant  was  not  neces- 
sary to  defeat  recovery  on  contract.  Ameri- 
can Copying  Co.  v.  Lehmann  [Cal.  App.]  91 
P.  414.  Where  contracting  party  failed  to  in- 
duce concern  of  which  he  was  inember  to  do 
what  he  agreed  it  should  do,  held  that  other 
contracting  party  was  not  bound  to  sue  for 
specific  performance,  but  could  set  up  such 
breach  as  defense  in  action  on  contract.  Na- 
pier V.  Spielmann,  103  N.  Y.  S.  982.  Where 
contract  has  been  violated  by  obligor,  the 
obligee  who  no  longer  desires  that  it  should 
be  performed  is  not  bound  to  put  obligor  in 
default  or  to  sue  for  rescission,  but  may  re- 
fuse to  allow  contractor  to  perform,  and,  in 
case  of  suit  by  latter,  plead  breach  by  way 
of  exception.  Jennings-Heywood  Oil  Syndi- 
cate V.  Houssiere-Latereille  Oil  Co.  [La.]  44 
So.  481. 

30.  See,  also.  Damages,  7  C.  L.  1029.  Party 
to  executory  contract  may  stop  performance 
by  other  party  by  distinct,  unequivocal,  and 
absolute  renunciation  thereof,  and  there- 
after right  of  such  other  party  is  limited  to 
recovery  of  damages  for  breach  of  contract 
involved.  Tradesman  Co.  v.  Superior  Mfg. 
Co.,  147  Mich.  702,  14  Det.  Leg.  N.  57,  111  N. 
W.  343.  AVhere  contract  for  sale  of  goods  is 
repudiated  by  buyer,  seller  cannot  there- 
after deliver  goods  to  common  carrier  con- 
signed to  buyer,  and,  having  done  so,  treat 
contract  as  executed  on  his  part  by  suing 
buyer  for  purchase  price  of  goods  sold  and 
delivered.  Rounsaville  v.  Leonard  Mfg.  Co., 
127  Ga.  735,  56  S.  E.  1030.  Where  defend- 
ant rescinded  contract  for  advertising,  held 
that  plaintiff  was  not  entitled  to  complete 
performance  and  sue  for  contract  price,  but 
his  remedy  was  an  action  for  damages  for 
breach.      Official    Catalogue    Co.    v.    American 
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a  contract  to  reimburse  one  for  expenditures  out  of  the  income  of  specified  prop- 
erty, tlie  other  party  may  eitlier  sue  at  law  for  damages  or  in  equity  for  an  account- 
ino-.3i  "Whether  a  provision  in  the  contract  as  to  the  rights  of  the  parties  in  case 
of  a  breach  is  exclusive  is  a  question  of  intention.^'^ 

One  who  fails  to  fully  perform  an  entire  contract  cannot  ordinarily  recover  on 
a  quantum  meruit  ^^  unless  performance  was  prevented  by  the  other  party,^*  though 
he  is  sometimes  permitted  to  do  so  if  the  other  party  has  benefited  by  the  partial 
performance.^^ 

Since  an  express  contract  excludes  an  implied  one  on  the  same  subject,^''  one 
cannot  ordinarily  recover  the  reasonable  value  of  work  or  materials  furnished  under 
an  express  contract,  but  is  limited  to  the  contract  price.^'     Where  the  contract  is 


Car  &  Foundry  Co.,  120  Mo.  App.  575,  97  S.  W. 
231.  Where,  on  repudiation  of  contract  by 
defendant  after  part  performance  by  plain- 
tiff, plaintiff  sued  on  contract  for  contract 
price,  held  that  evidence  of  amount  expended 
in  part  performance  or  of  profit  plaintiff 
would  have  made  on  full  performance  was 
inadmissible.  Id.  Employe  wrongfully  dis- 
charged held  not  at  liberty  to  disregard  dis- 
missal by  continuing  his  labor  and  claiming 
pay  therefor  after  receiving  notice  of  such 
discharge.  White  v.  Lumiere  North  American 
Co.,  79  Vt.  206,  64  A.  1121.  Evidence  tending 
to  show  that  employe  continued  to  act  for 
employer  held  immaterial.     Id. 

31.  Where  contract  provided  that  income 
of  park  should  be  used  to  reimburse  plain- 
tiff for  expenditures,  and  defendant  failed  to 
turn  over  income  received  by  it.  Dockstader 
V.  Young  Men's  Christian  Ass'n  [Iowa]  109 
N.  W.  906. 

32.  Penalty  held  not  intended  by  parties 
as  only  price  of  breach  of  contract,  so  as  to 
prevent  injunction  against  breach.  Heinz  v. 
Roberts  [Iowa]  110  N.  W.  1034.  Purchaser 
of  jewelry  held  entitled  to  rescind  for  fraud 
though  he  had  not  exhausted  provisions  of 
contract  authorizing  exchange  if  goods  were 
not  satisfactory,  etc.  Lyon  v.  Lindblad,  145 
Mich.  5S8,  lOS  N.  W.  969.  Plaintiff's  remedy 
for  failure  of  defendants  to  furnish  neces- 
sary capital  to  carry  on  business  held  to  seek 
reassignment  of  agency  contract,  and  he  -was 
not  entitled  to  maintain  action  for  damages 
for  breach  of  contract.  Read  v.  Fox,  104  N. 
Y.  S.  251.  Provision  for  termination  of  con- 
tract on  failure  to  pay  minimum  royalty  held 
not  exclusive,  so  that,  by  electing  to  termi- 
nate it,  plaintiff  did  not  waive  payment  ac- 
cording to  contract  during  its  continuance. 
Cummings  v.  Standard  Harrow  Co  ,  105  N.  Y. 
S.  646.  Corresponding  extension  of  time  for 
completion  of  battleship  for  delay  caused  by 
government  in  accordance  with  terms  of  con- 
tract held  not  to  have  deprived  builder  of 
right  to  maintain  action  for  any  damages  it 
may  have  sustained  by  reason  of  said  delay. 
William  Cramp  v.  U.  S.,  41  Ct.  CI.  164. 

33.  Contract  to  erect  at  a  certain  time  or 
within  a  reasonable  time  thereafter  a  sar- 
cophagus of  Scotch  granite  on  a  foundation 
furnished  by  the  contractor.  Contractor  a 
year  after  time  agreed  upon,  without  com- 
municating with  the  owners,  erects  a  sar- 
cophagus the  base  of  which  is  of  native 
granite  and  places  it  upon  a  foundation 
which  he  finds  others  are  building.  Fi.sh  v. 
Correll  [Cal.  App  ]  88  P.  489.  Where  con- 
tractor abandoned  work  of  removing  stmken 
vessel   from   channel  before  completion,   gov- 


ernment not  having  received  any  real  bene- 
fit therefrom.  Poynter  v.  U.  S.,  41  Ct.  CI. 
443.  Where  plans  prepared  by  plaintiff  were 
not  in  accordance  with  contract,  and  defend- 
ant neither  accepted  nor  received  any  bene- 
fit from  his  work,  and  offered  to  return 
plans.  Graham  v.  Bell-Irving  [Wash.]  91 
P.  8.  Where  contract  to  paint  and  paper 
buildings  was  an  entire  one,  and  payment 
thereunder  did  not  become  due  until  work 
was  completed,  held  that  plaintiff  was  not 
entitled  to  recover  any  amount  for  materials 
and  labor  furnished  where  he  did  not  sub- 
stantially perform.  Tinley  v.  Van  Wert,  104 
N.  Y.  S.  3.  One  who  voluntarily  fails  to  com- 
plete work  which  he  has  contracted  to  per- 
form on  realty  of  another  cannot  recover  on 
quantum  meruit  for  work  performed,  since 
part  done  cannot  be  returned.  Douglas  v. 
Lowell  [Mass.]  80  N.  E.  510.  Use  of  bridge 
by  public  held  not  an  acceptance  of  work 
thereon.     Id. 

34.  See  ante,   this   section. 

35.  Though  one  cannot  recover  on  con- 
tract from  which  he  has  departed,  he  may 
recover  on  common  counts  for  reasonable 
value  of  benefit  which,  upon  the  whole,  op- 
posite party  has  derived  from  what  has  been 
done.  Contract  to  furnish  municipality  with 
water  through  system  of  waterworks.  Skow- 
hegan  Water  Co.  v.  Skowhegan  Village  Corp 
[Mass.]  66  A.  714.  Recovery  may  be  had  for 
part  performance  of  an  entire  contract, 
though  there  be  no  cause  or  excuse  for  its 
abandonment,  if  part  performed  is  beneficial. 
Subcontract  for  railroad  construction  work. 
Cleveland,  etc.,  R.  Co.  v.  Scott,  39  Ind.  App. 
420,  79  N.  E.  226.  Even  where  contractor 
has  abandoned  contract  through  no  fault  of 
owner  he  may  recover  on  a  quantum  meruit 
for  actual  benefit  received  and  retained  by 
other  party,  less  damages  for  nonfulfillment 
of  his  contract.  Limerick  v.  Lee,  17  Okl.  165, 
87  P.  859.  Where  plaintiff  failed  to  furnish 
full  amount  of  electric  power  called  for  by 
contract,  but  acted  in  good  faith,  and  de- 
fendant used  such  power  as  was  furnished, 
held  that  plaintiff  was  entitled  to  recover  on 
quantum  meruit  for  power  furnished,  less 
damages  resulting  to  defendant  from  breach. 
Viles  v.  Barre  &  M.  Trac.  &  Power  Co.,  79  Vt. 
311,  65  A.  104.  In  action  to  recover  on  quan- 
tum meruit  for  power  furnished  under  con- 
tract not  fully  performed,  evidence  tending 
to  show  that  full  performance  was  impossi- 
ble iield  admissible  for  purpose  of  showing 
plaintiff's   good  faith.     Id. 

3«.     See   §    lA,  ante. 

37.     Requested   instruction   which    failed   to 
limit   recovery    for   work    done   under   special 
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fully  executed,  however,  and  nothing  remains  to  be  done  but  to  pay  the  contract  price 
in  money,  plaintiff  may  declare  generally  on  the  common  counts  or  specially  on  the 
contract,  at  his  election.^®  One  may  recover  on  the  common  counts  for  extra  work 
not  called  for  by  the  contract. ^^ 

One  having  several  inconsistent  remedies  must 'elect  between  them  ■*•'  within  a 
reasonable  tinie.*^     x4.n  election  once  made  is  irrevocable.*- 

Equity  will  enjoin  the  breach  of  a  contract  where  there  is  no  adequate  remedy 
at  law  or  by  way  of  specific  performance,  and  also  the  malicious  interference  of 
third  persons  with  the  contract  rights  of  another.*^ 

Tort  liabilities  growing  out  of  the  manner  of  performance,  the  liability  of 
third  persons  inducing  one  to  break  his  contract,  are  treated  elsewhere." 

(§  9)  C.  Defenses  and  counter  rights.*'^ — Breach  of  the  contract  by  plaintiff 
is  a  good  defense  to  an  action  to  enforce  it.*''  A  collateral  agreement  modifying  the 
contract  sued  on  is  available  only  by  way  of  counterclaim,  or  as  the  basis  of  an  inde- 
pendent action  for  damages.*'  Fraud  in  procuring  the  contract  may  be  set  up  as  a 
defense*^  even  though  the  right  to  rescind  on  that  ground  has  been  waived.*^ 
Failure  of  consideration  in  whole  or  in  part  is  a  defense  pro  tanto.^^ 

(§9)     D.  Limitations.^^ — The  action  must,  of  course,  be  brought  within  the 


contract  to  contract  prices  set  forth  in  dec- 
laration held  improper.  Dick  v.  Biddle  Bros. 
[Md.]  66  A.  21. 

38.  Bauer  v.  Hindley,  222  111.  319,  78  N.  B. 
626.  Common  indebitatus  count  is  sufficient, 
it  not  being-  necessary  to  declare  specially. 
Doneg-an  v.  Houston  [Cal.  App.]  90  P.  1073. 
Where  complaint  is  in  effect  an  indebitatus 
assumpsit  count  at  common  law,  allegations 
of  indebtedness  and  that  services  were  ren- 
dered at  defendant's  request  are  unnecessary 
when  the  consideration  as  well  as  promise 
are  implied  from  nature  of  transaction  de- 
clared on.  Id.  As  where  complaint  declares 
upon  executed  contract.  Id.  Such  pleading 
held  allowable  under  code  and  to  carry  with 
it  general  rule  applicable  to  such  counts.  Id. 
Where  full  performance  was  shown,  held 
that  express  promise  to  pay  for  work  done 
under  executed  contract  and  implied  prom- 
ise as  to  extra  work  could  be  declared  on  in 
one  count,  since  they  together  constituted 
indebtedness  which  law  implied  promise  to 
pay.     Id. 

39.  See,  also.  Building  and  Construction 
Contracts,  9  C.  L.  424.  Held  that  there  was 
evidence  tending  to  show  defendant's  liabil- 
ity for  extra  work.  Dick  v.  Biddle  Bros. 
[Md.]   66  A.  21. 

40.  Where  purchaser  of  goods  refused  to 
accept  them,  and  seller  took  them  back  as  its 
own,  and  not  to  keep  and  store  for  pur- 
chaser, held  that  seller  could  not  recover 
purchase  price.  Glasgow  Mill.  Co.  v.  Bugher, 
122  Mo.  App.  14,  97  S.  V^.  950.  Action  for 
specific  performance  and  for  damages  for 
breach,  being  both  based  on  contract  and  de- 
fendant's breach,  held  not  inconsistent,  so 
that  suit  for  specific  performance  was  not 
waiver  of  default.  Balleisen  v.  Schiff,  105 
N.  Y.  S.  692.  Defendant  held  to  have  elected 
to  rescind.  Farber  v.  Blubaker  Coal  Co  ,  216 
Pa.  209,  65  A.  551.  Complaint  or  counter- 
claim seeking  damages  for  breach  is  an  af- 
firmance of  the  contract,  being  inconsistent 
with  claim  that  it  has  been  rescinded  or  that 
)?arty  has  right  to  rescind,  and  precludes  re- 


scission. Main  v.  Procknow  [Wis.]  Ill  N.  W. 
508.  Rescission  of  contract  by  government 
for  failure  of  contractor  to  prosecute  work 
held  not  to  estop  it  from  setting  up  fraud  in 
its  procurement  when  sued  thereon.  Atlantic 
Contracting  Co.   v.   U.   S.,   40   Ct.   CI.   244. 

41.  Must  make  election  to  rescind  for 
breach  promptly,  and  delay,  vascillatiori,  si- 
lence, or  absence  of  immediate  notice  that 
he  will  not  further  perform,  is  election  that 
performance  shall  proceed  and  that  he  will 
rely  on  his  claim  for  damages.  McDonald  v. 
Kansas  City  Bolt  &  Nut  Co.  [C.  C.  A.]  149 
F.  360. 

42.  Farber  v.  Blubaker  Coal  Co  ,  216  Pa. 
209,  65  A.  551.  Where  plaintiff  declined  to 
accept  goods  because  of  their  inferior  qual- 
ity and  so  informed  defendant,  but  latter  re- 
fused to  take  them  back  or  refund  money, 
held  that  there  was  no  such  election  of  rem- 
edies as  to  preclude  plaintiff  from  there- 
after taking  goods  and  suing  for  damages. 
Brooks  V.   Romano   [Ala.]    42  So.  819. 

43.  See  Injunction,  8  C.  L.  279. 

44.  See  Torts,  8  C.  L    2125. 

45.  See  7  C.  L.  929. 

46.  See  §§  9 A,  9B,  ante.  As  to  what  con- 
stitutes performance  and  breach  see  §  6,  ante. 

47.  Held  that  collateral  agreement  modi- 
fying defendant's  contract  of  indorsement 
could  not  be  pleaded  as  defense  to  action  on 
contract  of  indorsement.  Hopkins  v.  Merrill, 
79  Conn.  626,  66  A.  174. 

48.  Turner  v.  Ware  [Ga.  App.]  58  S.  E. 
310. 

49.  Where  vendees  had  fully  performed 
contract  for  purchase  of  mines  prior  to  dis- 
covery of  fraud,  held  that  they  could  de- 
fend action  on  note  given  for  purchase  price 
on  ground  of  total  or  partial  failure  of  con- 
sideration because  of  such  fraud,  though 
they  had  waived  right  to  rescind  on  tha^ 
ground.  Richardson  v.  Lowe  [C.  C.  A.]  149 
F.  625. 

50.  See  §  2,  ante. 

51.  See  7  C.  L.  830,  n.  83. 
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time  fixed  by  tlie  statute  of  limitations,^^  or  by  valid  contract  limitations,  unless 
iraived.^^ 

(§9)  E.  Procedure  before  trial. ^* — Matters  relating  to  process  °^  and  venue  ^^ 
are  treated  elsewhere. 

(§  9)  F.  Parties,  pleading,  evidence,  etc.  Parties.^'' — The  subject  of  parties 
is  fully  treated  elsewhere.^^ 

Pleading.^^ — The  general  rules  of  pleading  apply.^°  The  nature  of  the  action 
is  a  question  of  construction  to  be  determined  from  the  complaint."^  Allegations 
should  be  definite  and  certain/-  and  facts  rather  than  conclusions  must  be  pleaded.*^^ 
Matters  of  evidence  need  not  be  alleged."*  One  suing  on  a  contract  to  which  he  is 
not  a  party  must  allege  facts  bringing  him  within  the  class  for  whose  benefit  it  was 
made.*'^  So,  too,  where  it  appears  that  plaintiff  has  previously  parted  with  his 
interest  in  the  contract  sued  on,  the  complaint  must  show  his  present  interest  and 
right  to  maintain  the  action.*^®  The  complaint  must  contain  a  statement  of  the  cause 
of  action  relied  on,  set  forth  with  sufficient  certainty  to  notify  the  defendant  of  the 
charge  he  is  to  meet.*'"     Plaintiff  must  allege  facts  showing  the  making  of  the  con- 


52.  See  Limitation  of  Actions,   8  C.  L.  768. 

53.  As  to  validity  of  contract  limitations 
see  §  3D,  ante.  Failure  to  commence  action 
against  carrier  witliin  six  months  after  cause 
of  action  accrued  held  bar  to  recovery, 
though  carrier,  within  period  of  limitation, 
requested  plaintiffs  to  wait  a  few  days  until 
claim  could  be  investigated,  where  evidence 
showed  that  carrier  notified  plaintiffs  one 
month  and  twenty  days  before  limitation  ex- 
pired that  claim  was  disallowed  and  liability 
denied.  St.  Louis  &  S.  F.  R.  Co.  v.  Pearce 
[Ark.]   101  S.  W.  763. 

54.  See  7  C.  L.  829. 
See  Process,   8   C.   L    1449. 
See  Venue  and  Place  of  Trial,   8  C.  L. 


55. 

56. 
22.';6. 
57. 
58. 
59. 
<(0. 
«1. 


See    7    C.    L.    830. 

See  Parties,  8  C.  L.  1236. 

See   7  C.   L    831. 

See  Pleading.  8  C.  L.   1355. 

Action  held  one  for  damages  for 
breach  of  contract  to  support  bastard,  and 
not  proceeding  in  bastardy.  Burton  v.  Bel- 
vin,  142  N.  C.  151,  55  S.  E.  71.  Complaint 
held  to  state  cause  of  action  for  breach  of 
contract  to  present  note  to  maker  for  pay- 
ment and  to  return  same  in  case  of  nonpaj-- 
ment,  and  not  one  for  negligent  breach  of 
duty  imposed  by  law.  Kiblinger  Co.  v.  Sauk 
Bk.    [Wis.]    Ill    N.   W.   709. 

62.  Complaint  in  action  for  services  held 
to  sufficiently  appraise  defendant  of  nature 
and  amount  of  plaintiff's  claim  and  to  be 
sufficient  to  enable  court  to  determine  that, 
if  allegations  were  proved,  plaintiff  was  en- 
titled to  judgment  prayed  for.  Corcoran  v. 
Halloran  [S.  D.]  107  N.  W.  210.  Complaint 
In  action  for  money  loaned  held  sufficiently 
definite  and  certain  Citizens'  Central  Nat. 
15k.  V.  Munn,  115  App.  Div.  471,  101  N.  Y.  S. 
435.  Allegations  as  to  damage  held  not 
sufficiently  definite  and  specific.  Hearn  v. 
Cower,   1  Ga.  App.   2G5,   57   S.  R,   916, 

63.  Petition  held  to  sufficiently  allege 
making  of  new  contract.  San  Antonio  Light 
&  Pub.  Co.  V.  Moore  [Tex.  Civ.  App.]  101  S. 
W.    867. 

Held  codcIunIodn:  Allegation  of  duty  and 
obligation  of  defendants  under  contract  sued 
on,   and  count   held   demurrable   where   It  did 


not  contain  allegations  of  fact  sliowing  such 
duty  and  obligation.  Milligan  v.  Keyser 
[Fla.]  42  So.  367.  Allegation  that  defendant 
broke  contract  held  insufficient  where  no 
facts  were  stated  on  which  to  base  it.  Heart 
V.  Gower,  1  Ga.  App.  265,  57  S.  E.  916. 
Allegation  of  indebtedness  for  money  laad 
and  received,  and  complaint  held  demurrable 
where  was  no  allegation  of  promise  to  repay, 
or  of  facts  from  wliich  promise  could  be  in- 
ferred. Tate  V.  American  Woolen  Co.,  114  App. 
Div.  106,  99  N.  Y.  S.  678.  Allegation  that 
instrument  not  under  seal  and  not  negotiable 
was  executed  and  delivered  "for  a  valuable 
consideration,"  without  setting  up  facts 
showing  consideration.  Fulton  v.  Varney, 
117  App.   Div.   572,   102  N.  Y.   S.   60S. 

64.  In  action  for  breach  of  contract  to 
care  for  orchard,  evidence  as  to  certain  dis- 
ease being  allowed  to  develop  therein  held 
admissible  though  there  was  no  allegation 
in  pleadings  in  regard  to  it,  it  being  proper 
detail  of  injury  resulting  from  defendant's 
neglect.  Grifflng  Bros.  Co.  v.  Wlnfield  [Fla.] 
43   So.    687. 

65.  Complaint  alleging  that  defendants 
assumed  and  agreed  to  pay  all  liabilities  of 
certain  bank,  and  facts  showing  that  bank 
was  liable  as  indorser  on  note  sued  on,  held 
sufficient.  Moore  v.  First  Nat.  Bk.  [Colo.] 
88   P.   385. 

66.  Where  it  appeared  that  payee  of  chose 
in  action  suing  thereon  had  previously 
parted  with  his  title.  Moore  Bros.  Glass  Co. 
V.   Drevet  Mfg.  Co.,   154   F.   737. 

67.  Complaint  in  action  to  recover  money 
advanced  for  defendant's  benefit  held  suffi- 
cient. Craig  V.  Dowie  [Cal.  App.]  87  P.  250. 
Complaint  in  action  for  reasonable  value  of 
services  rendered  l).v  plaintiff's  as.signee  held 
sufficient.  Union  Collection  Co.  v.  National 
Fertilizer  Co.,  2  Cal.  App.  13,  82  P.  1129. 
Petition  in  action  for  breach  of  contract  to 
maintain  ditch,  brought  by  successors  in  in, 
terest  of  party  with  wliom  it  was  made, 
lield  defective  for  failure  to  allege  what 
lands  were  covered  by  said  contract,  and 
what  part  of  them  plaintiffs  owned.  Withers 
V.  Wabash  R.  Co,  122  Mo.  App.  282,  99  S. 
W.  34. 
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tract  sued  on,^^  that  it  was  l)ased  on  a  val 
part/*^  or  an  excuse  for  nonperformance,' 
which  defendant's  liability  depends/-  and 

68.  Must  show  existing  contract.  Fulton 
V.  Varney,  117  App.  Div.  572,  102  N.  Y.  S.  608. 
Declaration  held  to  sufficiently  allege  mak- 
ing of  contract.  Bethlehem  Iron  Co.  v. 
Hoadley,  152  F.  735.  Allegation  tliat  parties 
"entered  into"  certain  written  contract,  held 
sufficient  to  admit  proof  of  oral  acceptance 
of  offer  contained  in  written  memorandum. 
Bailey  v.  Leishman  [Utah]  89  P.  78.  Held 
that  acceptance  of  offer  to  sell  might  be 
shown  under  allegations  of  demand  for  per- 
formance. Id.  Allegation  that  contract  was 
"entered  into"  held  sufficient  to  admit  proof 
of  delivery  if  denied.  Id.  Averment  that 
plaintiff  had  purchased  of  defendant  specified 
quantity  of  given  article  at  stated  price  to 
be  delivered  at  stated  time  and  place  held 
sufficient  allegation  that  plaintiff  liad  agreed 
to  receive  same  at  said  time  and  place  and 
to  pay  for  same.  Watson  v.  Hazlehurst,  127 
Ga.  298,  56  S.  E.  459.  Declaration  held  not 
to  show  agreement  by  third  person  to  pay 
future  judgments  in  favor  of  creditors,  and 
hence  to  be  insufficient  to  authorize  recovery 
by  creditor  whose  claim  was  merged  in  judg- 
ment after  agreement  was  made.  Bethlehem 
Iron  Co.  V.  Hoadley,   152  F.  735. 

69.  Allegation  that  defendant,  "for  a  suit- 
able and  proper  consideration  had  and  ex- 
changed between  them,"  granted  plaintiff 
permission  to  construct  logging  road,  held 
to  sufficiently  allege  valuable  consideration. 
Storseth  v.  Folsom  [Wash.]  88  P.  632.  Peti- 
tion  lield  to  sufficiently  sliow  consideration. 
San  Antonio  Light  &  Pub.  Co.  v.  Moore  [Tex. 
Civ.  App.]    101   S.   W.   867. 

70.  See,  also,  §  9A,  ante.  Where  under- 
takings on  part  of  plaintiff  are  to  be  per- 
formed before  tliose  on  part  of  defendant, 
declaration  must  allege  performance  by 
plaintiff  or  excuse  for  failure.  Milligan  v. 
Keyser  [Fla.]  42  So.  367.  Allegation  that 
it  was  duty  of  defendants  under  said  con- 
tract to  perform  their  part,  without  stating 
facts  imposing  such  duty,  lield  not  equivalent 
to  allegation  tliat  plaintiffs  had  performed 
their  part  Id.  Complaint  held  demurrable 
for  failure  to  show  performance  by  plaintiffs 
and  consequent  duty  of  defendants  to  per- 
form. Id.  Is  not  sufficient  to  aver  gener- 
ally, in  action  on  bond  containing  reciprocal 
obligations,  that  plaintiff  had  performed  all 
of  them,  but  mu.^t  set  out  manner  of  per- 
formance or  compliance  with  particularity. 
United  States  Fidelity  &  Guaranty  Co.  v. 
Trustees  of  Baptist  Church  [Ky.]  102  S.  W. 
325.  Complaint  held  insufficient  for  failure 
to  allege  performance  of  conditions  prece- 
dent. Fulton  V.  Varney,  117  App.  Div.  572, 
102  N.  Y.  S.  60S.  Where  contract  provided 
that  labor  and  services  In  preparation  of 
certain  booklets  were  to  be  paid  for  thirty 
days  after  delivery,  complaint  failing  to 
allege  delivery,  held  fatally  defective.  Pow- 
ers Co.  v.  Gould  Co.,  104  N.  Y.  S.  345.  In 
action  to  recover  money  paid  under  contract 
for  building  boat,  which  plaintiff  had  re- 
scinded for  failure  of  defendant  to  perform 
in  time,  allegation  that  defendant  failed  to 
complete  and  deliver  boat  held  not  to  admit 
implication  that  defendant  constructed  boat 
until    it    was    launched    or    fit    for    launching. 


uable  consideration,*^^  performance  on  his 

^  the  happening  of  any  contingencies  on 

a  breach  by  defendant.'^     An  allegation 

and  lience  it  was  not  incumbent  on  plaintiff 
to  allege  compliance  with  provision  of  con- 
tract that  third  payment  must  be  made  when 
boat  was  launched.  Whitting  v.  Derr,  105 
N.  Y.  S.  854.  Complaint  held  demurrable  for 
failure  to  allege  compliance  with  provision 
of  contract  of  affreightment  requiring  notice 
of  loss  or  damage  to  stock.  St.  Louis,  etc., 
R.  Co.  V.  Phillips,  17  Okl.  264,  87  P.  470. 
Allegation  that  defendant  accepted  work 
held  sufficient  allegation  that  it  was  done 
to  satisfaction  of  defendant's  superintendent 
as  required  by  contract.  Lang  v.  Crescent 
Coal  Co.  [Wash  ]  87  P.  261.  Averments  as 
to  what  was  required  of  plaintiff  and  what 
it  did  held  sufficient  averments  that  it  dis- 
charged its  whole  duty  under  contract. 
Wheeling  Mold  &  Foundry  Co.  v.  Wheeling 
Steel  &  Iron  Co.  [W.  Va.]  57  S.  E.  826.  Where 
complaint  was  in  effect  an  Indebitatus  as- 
sumpsit count  at  common  law  and  declared 
on  executed  contract,  held  that  issue  as  to 
wliether  or  not  tliere  was  waiver  of  en- 
gineer's certificate  required  by  contract  was 
properly  tried  under  implied  allegation  that 
contract  had  been  fully  performed  by  plaint- 
iff and  that  nothing  remained  to  be  done  but 
to  pay  money  agreed  upon.  Donegan  v. 
Houston  [Cal.  App.]  90  P.  1073.  In  action 
for  breach  of  contract  whereby  plaintiff  cor- 
poration agreed  to  increase  its  capital  stock 
and  defendant  to  buy  a  part  thereof,  where 
complaint  alleged  increase  and  tendered  cer- 
tificates, and  allegations  were  specifically 
denied  in  answer,  held  that  question  of  in- 
crease of  stock  and  its  legality  was  in  issue. 
Pacific  Mill  Co.  v.  Inman,  Poulsen  &  Co.  [Or.] 
90  P.   1099. 

71.  That  defendants  put  it  out  of  plaint- 
iff's power  to  perform  concurrent  act,  held 
not  available  where  not  pleaded  in  complaint. 
Longfellow  v.  Huffman  [Or.]  90  P.  907. 
Averment  by  way  of  excuse  for  nonperform- 
ance within  time  specified  of  contract  to 
manufacture  and  deliver  machinery  that 
plans  to  be  furnished  by  defendant  were  not 
furnished  until  long  after  time  specified  for 
delivery  of  machinery  held  to  sufficiently 
allege  breach  of  implied  duty  of  defendant 
to  furnish  them  within  reasonable  time. 
Wheeling  Mold  &  Foundry  Co.  v.  Wheeling: 
Steel    &    Iron    Co.     [W.    Va.]     57    S.     E.     826. 

72.  Complaint  alleging  that  plaintiff  aided 
one  of  the  defendants  in  procuring  contract 
for  erection  of  monument  in  consideration 
for  which  such  defendant  agreed  that  he 
was  to  be  paid  five  per  cent  of  selling  price 
by  purchaser  out  of  first  installment  paid 
thereon,  and  that  contract  was  assigned  to 
other  defendant,  a  corporation,  which  had 
received  certain  payments  tliereon,  but  con- 
taining no  allegation  of  notice  to  corpora- 
tion, or  fraud  or  bad  faith,  held  not  to  state 
cause  of  action,  no  facts  being  alleged  bring- 
ing corporation  within  position  of  liability, 
and  there  being  no  allegations  showing  re- 
ceipt of  any  money  by  other  defendant,  or 
breach  of  contract  on  his  part.  McKeough 
V.  Hinsdale,  51  Misc.  239,  100  N.  Y.  S.  812. 
Complaint  in  action  on  conditional  promise 
to  pay  out  of  profits  of  particular  job  held 
insufficient    for    failure    to    allege    that    any 
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of  refusal  to  perform  imports  a  demand/*  In  pleading  rescission  it  must  appear 
that  there  has  been  rescission  in  toto,  and  a  disaffirmance  of  the  contract  and  a 
restoration  of  or  offer  to  restore  status  quo.'^  In  an  action  on  a  written  contract 
subsequent]}'  modified  by  parol,  the  contract  as  modified  must  be  declared  onJ^  One 
suing  on  an  ambiguous  contract  and  setting  it  out  in  haec  verba  must  put  a  definite 
construction  on  it  by  averment."  A  recovery  quantum  lueruit  may  be  had  under 
the  common  counts  in  indebitatus  assumpsit."^  Failure  of  consideration  "^  and  pay- 
ment **°  must  be  pleaded.  A  plea  relying  on  matters  which  can  only  be  proved  by 
inadmissible  evidence  is  bad.^^  Failure  to  plead  illegality  as  a  defense  will  not  pre- 
clude the  court  from  denying  relief  on  that  ground  if  such  fact  appears  at  any  time 
during  the  progress  of  the  trial.^-  So,  too,  where  the  answer  contains  a  general 
denial,  plaintiti  must  prove  a  valid,  binding  contract,  and,  if  he  fails  to  do  go.  his 
complaint  may  be  dismissed,  though  the  invalidity  of  the  contract  is  not  affirm- 
atively pleaded  as  a  defense.^^  The  rule  that  an  excuse  for  nonperformance  cannot 
be  shown  where  performance  is  alleged  has  no  application  where  the  contract  is 
fairly  performed.^*     Under  a  plea  of  the  general  issue,  any  fact  may  be  shown 


profits   had   been    earned.     Fulton   v.  Varney, 
117  App.   Div.   572,   102   N.  Y.   S.   608. 

73.  Allegation  that  defendant  broke  con- 
tract by  stopping-  plaintiff  from  work  held 
sufficient  without  alleging  that  his  act  In 
.so  doing  was  wrongful.  Smith  v.  Davis 
[Ala.]  43  So.  729.  In  action  for  breach  of 
contract  providing  that  newspaper  carrier 
for  defendant  might  sell  his  route,  subject  to 
defendant's  approval,  allegations  that  plaint- 
iff procured  purchasers  but  that  defendant 
persuaded  them  not  to  purchase,  held  not  to 
state  cause  of  action  in  absence  of  allega- 
tion that  assignments  were  actually  made 
to  purchasers  and  that  defendant  refused  to 
approve  them.  Redpath  v.  Evening  Exp.  Co. 
[Cal.  App.]  88  P.  287.  Where  contract  pro- 
vided that  defendant  should  not  be  liable  to 
reimburse  plaintiff  for  expenditures  on  park 
grounds,  held  that  petition  alleging  contract 
and  that  no  sufficient  income  had  been  re- 
ceived from  park  grounds  to  reimburse 
plaintiff  was  demurrable.  Dockstader  v. 
Young  Men's  Christian  Ass'n  [Iowa]  109  N. 
W.   906. 

74.  Allegation  that  defendants  refused  to 
deliver  cotton.  McCleskey  v.  Howell  Cotton 
Co.,  147  Ala.  573,  42  So.  67. 

75.  Allegation  of  rescission  of  subscrip- 
tion to  corporate  stock  held  insufficient,  alle- 
gation that  stock  was  at  all  times  without 
value  not  being  enough.  Marion  Trust  Co. 
V.   Blish   [Ind.   App.]    79  N.   E    415. 

76.  Whole  matter  is  thrown  into  parol. 
Koons  V.  St.  Louis  Car  Co.  [Mo.]  101  S.  W.  49. 
Cannot  prove  verbal  modification  unless  it 
is  pleaded.  Taussig  v.  Southern  Mill  &  Land 
Co.    [Mo.  App.]    101    S.   W.   602. 

77.  This  rule  means  merely  that  pleading 
must  be  sufficiently  certain  to  support  a 
judgment.  Linton  v.  Brownsville  Land  & 
Irr.  Co.  [Tex.  Civ.  App  ]  102  S.  W.  433.  Peti- 
tion held  sufficient  where  by  facts  averred 
and  relief  demanded  pleader  clearly  indi- 
cated construction  placed  by  him  on  contract. 
Id. 

78.  Technical  quantum  meruit  count  held 
not  necessary  in  action  to  recover  value  of 
power    furnished    under    contract    not    fully 


performed.     Viles    v.    Barre    &    M.    Trac.    & 
Power  Co.,   79  Vt.   311,  65  A.   104. 

79.  Moods  &  Co.  v.  Rowland  [Tex.  Civ. 
App.]  102  S.  W.  911.  Admission  of  testimony 
tending  to  show  that  note  sued  on  was  for 
.sum  greater  than  defendant  owed  plaintiff 
held  error  where  was  no  sworn  plea  im- 
peaching consideration.  Walker  v.  Tomlinson 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  157,  98  S. 
W.  906.  Under  Rev.  St.  1899,  §  645,  providing 
that,  in  suit  upon  writing  for  payment  of 
money,  defendant  may  prove  want  or  failure 
of  consideration  in  whole  or  in  part,  held 
that  partial  failure  of  consideration  may  be 
shown  under  plea  of  total  failure.  National 
Tube  Works  Co.  v.  Ring  Refrigerating  &  Ice 
Mach.    Co.,    201    Mo.    30,    98    S.    W.    620. 

80.  Receipts  held  inadmissible  as  evidence 
of  payment  and  settlement  as  an  affirmative 
defense  where  such  defense  was  not  pleaded 
in  answer.  Auerbach  v.  Curie,  104  N.  Y.  S. 
233. 

8'1.  In  action  for  damages  for  breach  of 
written  contract  under  seal,  plea  is  bad  and 
subject  to  demurrer  when  it  sets  up  matter 
which  seeks  to  vary  terms  and  patent  import 
of  such  contract,  and  which  would  have  to 
be  established  by  parol  evidence  or  evidence 
dehors  the  written  instrument.  Griffing 
Bros.  Co.  V.  Winfield  [Fla.]  43  So.  687.  Al- 
legations that  tilings  were  understood  or 
rights  recognized  in  direct  conflict  witli  pro- 
visions of  written  agreement,  understand- 
ingly  entered  into,  must  be  ignored.  Kerting 
v.  Hatcher,  216  111    232,  74  N.  E.  783. 

82.  See.  also,  §  3L.  ante.  Howe's  Ex'r. 
V.  Griffin's  Adm'r   [Ky.]    103  S.  W.  714. 

83.  Secret  agreement  whereby  agent  was 
to  share  fees  of  attorney  whom  he  procured 
principal  to  employ.  Auerbach  v.  Curie,  104 
N.  Y.  S.  233.  Rule  that  certain  defenses  of 
illegality  must  be  pleaded  is  inapplicable 
where  plaintiff  on  his  own  showing  discloses 
invalidity  of  contract.  Id.  Complaint  alleg- 
ing knowledge  and  consent  of  principals  to 
agreement  whereby  agent  was  to  share  fees 
of  attorney  whom  he  procured  principal  to 
employ  held  to  state  good  cause  of  action. 
Id. 

84.  New  Jersey  Co.  v.  Nathaniel  Wise  Co., 
105   N.   Y.   S.   231. 
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which  directly  tends  to  disprove  one  or  more  of  the  allegations  of  the  complaint,  or 
to  show  that  plaintiff  never  had  a  ean?e  of  action.^-' 

Variance.^^ — Since  a  party  must  recover,  if  at  all,  on  the  cause  of  action  set  np 
in  his  pleadings,  his  allegations  and  proofs  must  correspond.*' 

Evidence.  Presumptions  and  burden  of  proof .^^ — Plaintiff  ordinarily  has  the 
burden  of  proving  the  contract  alleged  in  the  complaint,^^  performance  on  his  part,®" 
or  an  excuse  for  nonperformance,^^  and  his  damages.''-  The  burden  of  proving 
that  the  damages  sustained  could  have  been  mitigated  rests  on  the  party  guilty  of 
the  breach.^^  In  an  action  on  the  common  coiints  to  recover  the  reasonable  value  of 
services  or  materials  on  the  theory  of  substantial  performance,  the  burden  is  on 


85.  See,  also,  Pleading,  S  C.  L.  1355.  That 
monev  alleged  to  have  been  loaned  was  gift. 
Jenning  v.  Rohde,  99  Minn.  335,  109  N.  W. 
597.  That  contract  was  void  under  statute 
of  frauds.  Glasgow  Mill.  Co.  v.  Bugher,  122 
Mo  App.  14,  97  S.  W.  950.  That  contract 
differed  from  that  pleaded,  or  that  no  con- 
tract was  in  fact  made.  Sorenson  v.  Town- 
send  [Neb  ]  109  N.  W.  749.  That  conditions 
precedent  to  making  partial  payments  had 
not  been  performed.  Adams  v.  Lawson  [N. 
Y.]  81  N.  E.  315.  Prac.  Act  §  36,  relating  to 
actions  against  persons  as  joint  obligors, 
held  not  to  deprive  a  defendant  of  common- 
law  right  to  show  affirmatively  under  gen- 
eral issue  a  want  of  joint  liability,  but  to 
give  him  right,  by  interposing  verified  plea 
in  bar,  to  compel  plaintiff  to  assume  onus 
and  show  joint  liability  in  first  instance. 
Martin  v.  Trainer.  125  111.  App.  474.  One  de- 
siring to  defeat  recovery  on  quantum  meruit 
by  showing  that  services  were  rendered  un- 
der express  contract  which  fixed  amount  to 
be  paid  therefor,  and  that  such  express  con- 
tract has  been  fully  executed  by  full  pay- 
ment, must  so  specially  plead  in  bar.  Shaw 
V.  Pope    [Conn  ]    67   A.   495. 

86.  See  7  C.  L.  834.  See,  also.  Pleading, 
8  C.  L.  1355. 

S7.  Proof  of  new  and  independent  con- 
tract held  not  within  cause  of  action  as 
limited  by  bill  of  particulars  which  claimed 
compensation  for  services  rendered  prior 
thereto.  Rhodes  v.  Malta  Vita  Pure  Food 
Co  [Mich.]  112  N.  W.  940.  Where  plaintiff 
sued  to  recover  certain  sum  alleged  to  have 
been  loaned  by  him  to  defendant,  held  that 
he  was  not  entitled  to  recover  on  theory  that 
money  had  been  given  in  payment  for  certain 
stock  sold  by  defendant  to  him,  and  that 
defendant  had  broken  contract  of  sale  by 
failure  to  deliver  said  stock.  Hahn  Packing 
Co.  V.  Shaw  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
967,  97  S.  W.  712.  Having  elected  to  stand 
on  written  contract,  cannot  recover  on  con- 
tract partly  in  writing  and  partly  oral,  or 
upon  quantum  meruit  for  work  and  labor 
or  services.  Koons  v.  St.  Louis  Car  Co 
[Mo.]  101  S.  W.  49.  Action  held  one  on  con- 
tract, so  that  it  could  not  be  considered  one 
on  quantum  meruit  for  purpose  of  admitting 
evidence  otherwise  inadmissible.  Id.  Even 
if  alteration  of  plaintiff's  duplicate  copy  of 
contract  did  not  vitiate  whole  contract,  held 
that  he  could  not  recover  on  defendant's 
copy  because  it  was  not  sued  on  or  offered  in 
evidence.  Id.  Plaintiffs  having  proved  oral 
contract  materially  different  from  that  on 
which  they  declared  held  not  entitled  to 
recover     without     amendment.      Friedman     v. 


Urmann,  28  Pa.  Super.  Ct  400.  One  suing 
on  an  express  contract  cannot  recover  on 
quantum  meruit.  Bennett  v.  Burkhalter 
[Ga.]  57  S.  E.  231;  Bassford  v.  West  [Mo. 
App.]  101  S.  W.  610;  Walker  v.  Dickey  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  934,  98  S.  W.  658. 
Defense  held  not  to  so  change  issues  as  to 
allow  recovery  on  quantum  meruit.  Kineon 
V.  Rich,  30  Ky.  L.  R.  1107,  100  S.  W.  249. 
V^'here  both  parties  alleged  an  express  con- 
tract, differing  only  as  to  its  terms,  held 
that  amount  due  was  to  be  determined  by 
terms  of  contract  as  found  by  jury,  regard- 
less of  reasonable  value  of  services.  Instruc- 
tion approved  and  requested  instruction 
properly  refused.  Bell  v.  Keays  [Tex. 
Civ.  App.]  100  S  W.  813.  T^^here  complaint 
declared  on  express  contract  by  defendant 
to  pay  proportional  part  of  cost  of  doing 
certain  work,  evidence  as  to  cost  of  work 
and  its  reasonable  value  held  admissible, 
since  law  would  protect  defendant  against 
unreasonable  charge.  Ferjis  v.  Edmonston, 
124  Mo    App.  94,  100  S.  W.  1119. 

88.  See  7  C.  L.  834.  See,  also.  Evidence,  7 
C.  L.   1511. 

89.  Graham  v.  Bell-Irving  [Wash.]  91  P. 
8.  Whether  there  was  contract  and  whether 
it  was  as  claimed  by  plaintiff.  Anderson  v. 
Arpin  Hardwood  Lumber  Co.  [Wis.]  110  N. 
Vif.  788.  Burden  on  one  seeking  to  recover 
money  loaned  to  prove  loan.  Dormos  v. 
Vassilas,    103   N.   Y.   S.   813. 

90.  Ansorge  v.  Moriarty,  103  N.  Y.  S.  815; 
Mathieson  Alkali  Works  v.  Mathieson  [C.  C. 
A.]  150  F.  241.  Compliance  with  provision 
requiring  notice  of  claim  for  damages.  St. 
Louis  &  S.  F.  R.  Co.  v.  Pearce  [Ark.]  101 
S.  W.  760.  Where  plaintiff  introduced  con- 
tract in  evidence  in  its  entirety  as  founda- 
tion of  his  right  to  recover,  held  that  burden 
was  on  him  to  prove  full  performance  on 
his  part,  including  performance  of  covenant 
not  to  sell  other  cement  than  that  manu- 
factured by  defendant,  performance  not  be- 
ing admitted  by  answer.  Vernon  v.  Vulcan- 
ite Portland  Cement  Co.,  103  N.  Y.  S.  876. 
Burden  of  proof  held  on  defendant  to  .=how 
that  he  made  certain  sale,  so  as  to  entitle 
hiin  to  agent's  commission  claimed  by  way 
of  offset.  Port  Huron  Co.  v.  Miller,  127  111. 
App.   324. 

91.  In  action  by  contractor  to  recover  for 
partial  performance,  to  show  that  full  per- 
formance was  prevented  by  acts  of  owner. 
Clarke  v.  Koeppel,  104  N.  Y.  S.  65. 

92.  Jayne  &  Keve  Bros.  Lumber  Co.  v. 
Turner,  132  Iowa,  7,  109  N.  W.  307. 

93.  Ramsey  v.  Perth  Amboy  Shipbuilding 
&  Engineering  Co     [N.  J.   Eq.]    65   A    461. 
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plaintiff  to  prove  the  reasonable  value  of  such  work  or  materials."*  But  if  plaintiff's 
i)reach  of  contract  be  such  as  to  subject  defendant  to  consequential  damage,  such 
damage  may  be  the  foundation  for  a  legitimate  claim  for  recoupment,  in  which  case 
the  burden  of  proving  such  damage  rests  upon  defendant.®^  Defendant  has  the 
burden  of  proving  his  version  of  an  oral  contract  sued  on  in  so  far  as  it  differs 
from  that  alleged  in  the  complaint.*"^  The  burden  of  proving  that  certain  words  in 
the  contract  were  used  in  a  special  sense,"''  or  that  a  contract  valid  on  its  face  is  in- 
valid,"^ or  that  there  has  been  a  failure  of  consideration,""  or  that  a  contract  has  been 
merged  in  and  superseded  by  a  subsequent  one/  or  that  the  contract  has  been  broken 
by  the  other  party,-  is  on  the  party  so  claiming. 

One  seeking  to  recover  compensation  for  work  done  to  promote  the  welfare  of 
a  family  to  which  he  belongs  has  the  burden  of  proving  that  tlic  work  was  to  be 
paid  for,-^  but  if  no  family  relation  exists  the  party  who  accepted  the  work  must  prove 
that  it  was  done  gratuitously,  or  make  compensation.*  One  seeking  to  hold  a  person 
belonging  to  a  class  made  incompetent  by  statute  to  contract  except  in  certain  speci- 
fied cases  must  show  affirmatively  that  his  claim  is  within  the  statutory  exceptions.^ 

Adniissibility.'^ — Contracts  forming  a  part  of  the  same  transaction  as  the  one 
in  suit  are  admissible."  In  an  action  on  quantum  meruit  for  services  rendered 
under  a  contract,  the  contract  is  admissible  as  evidence  of  their  value.*  One's  finan- 
cial condition  may  be  relevant  on  the  issue  as  to  the  making  of  the  contract  sued  on," 
or  pa}Tnent.^° 


94.  Question  of  recoupment,  properly  so 
termed,  is  not  involved  in  such  case.  Skow- 
hegan  Water  Co.  v.  Skowhegan  Village  Corp. 
[Mass.]  66  A.  714.  In  action  by  waterworks 
company  to  recover  hydrant  rentals  from 
city,  held  that  plaintiff  was  not  entitled  to 
recover  more  than  the  value  of  the  services 
rendered  to  the  city  over  and  above  all  dam- 
ages sustained  by  latter  by  reason  of  plaint- 
iff's failure  to  perform,  and  burden  was  on 
plaintiff  to  show  actual  value  to  city  of 
Avater   furnished.     Id. 

95.  Skowhegan  Water  Co.  v.  Skowhegan 
Village   Corp.    [Mass.]    66   A.    714. 

96.  Burden  held  to  be  on  defendant  to 
prove  allegation  of  answer,  denied  in  reply, 
that  if  list  of  land  furnished  by  him  to  be 
used  as  base  of  exchange  for  indemnity 
school  lands  was  invalid  he  was  to  try  to 
substitute  other  lands  therefor,  and  that  it 
was  his  duty  to  make  such  endeavor,  and 
was  not  incumbent  on  plaintiff  to  demand 
other  base  when  that  originally  procured 
failed.     Morse  v.  Odell   [Or.]   89  P.   139. 

97.  Party  claiming  that  term  "six  story 
building"  as  used  in  contract  had  some  spe- 
cial meaning  understood  by  the  parties,  or 
which  they  could  fairly  be  charged  with  as 
understanding,  according  to  which  building 
in  question  was  not  within  its  terms.  Abrams 
V.  Bloch,   101  N.   Y.  S.   109. 

98.  Gambling  contract.  Watson  v.  Hazle- 
hurst,    127   Ga.    298,    56    S.    E.    459. 

99.  Where  defendant  alleged  partial  fail- 
ure of  consideration  for  claims  sued  on,  held 
that  it  was  incumbent  on  him  to  introduce 
evidence  of  such  failure  and  of  what  it  con- 
sisted, and  that  introduction  of  evidence  ap- 
plicable to  entire  transaction  generally  did 
not  warrant  submission  of  issue  to  jury,  but 
it  should  have  been  made  to  appear  to  what 
counts  of  petition  such  evidence  was  applic- 
able.    National  Tube  Works  Co.  v.   Ring  Re- 


frigerating  &    Ice   Mach.   Co.    201    Mo.    30,    98 
S.  W.  620. 

1.  Union  Mills  v.  Harder,  116  App.  Div. 
22,    101    N.    Y.    S.    309. 

2.  Burden  of  showing  that  refusal  to 
make  loan  was  capricious  lield  on  defendant 
who  asserted  it  for  purpose  of  avoiding  pay- 
ment of  cost  of  examining  title,  vt^hich  con- 
tract required  him  to  pay  whether  title  was 
accepted  or  not.  Title  Guarantee  &  Trust 
Co.  v.  Wesolick,  115  App.  Div.  608,  101  X. 
Y.  S.  7.  Burden  of  proving  allegation  that 
plaintiff  was  discharged  as  result  of  con- 
spiracy between  defendants  and  certain  other 
persons  lield  on  plaintiff.  Napier  v.  Spiel- 
mann,  103  N.  Y.  S.  982.  Burden  on  defendant 
to  show,  as  ground  of  counterclaim,  that 
plaintiff  had  not  performed  in  reasonably 
efficient  manner,  and  resulting  damages. 
Mathieson  Alkali  Works  v.  Mathieson  [C.  C. 
A.]    150    F.    241. 

3.  4.  McMorrow  v.  Dowell,  116  Mo.  App. 
289,  90  S.  W.  728. 

5.  Tliat  claim  against  married  woman  was 
for  necessaries.  Gilbert  v.  Brown,  29  Ky. 
L.   R.   1248,   97   S.   W.    40. 

e.  See  7  C.  L.  835.  See,  also.  Evidence, 
7  C.  L.  1311. 

7.  Contracts  executed  on  same  day  as 
notes  in  suit.  Kampmann  v.  McCormick 
[Tex.  Civ.  App.]   99  S.   W.   1147. 

S.  City  of  St.  Charles  v.  Stookey  [C.  C. 
A.]  154  F.  772.  Where  complaint  was  in 
effect  an  Indebitatus  assumpsit  count  at 
common  law  and  declared  on  executed  con- 
tract, held  that  contract  was  admissible  to 
e.stablish  measure  of  compensation  for  labor 
performed  under  it.  Donegan  v.  Houston 
[Cal.  App.]    90   P.   1073. 

9.  In  action  to  recover  for  services  alleged 
to  liave  been  rendered  decedent,  evidence  as 
to  value  of  hitter's  estate.  Leonard  v.  Gil- 
lette,  79  Conn.    664,   66   A.   502. 

10.  Where  defendant  testified  to  cash  pay- 
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Cases  dealing  with  the  admissibility  of  particular  evidence  to  show  whether  an 
offer  was  accepted  within  a  reasonable  time,"  whether  or  not  an  oral  contract  was 
in  fact  made,  and  what  were  its  terms/-  the  execution  of  a  written  contract,^^  as 
to  whether  or  not  time  was  of  the  essence  of  the  contract/*  consideration/^  modi- 


ment  to  plaintiff  under  contract,  evidence 
that  she  was  unable  to  pay  her  house  rent 
just  prior  to  that  time,  and  was  on  that 
account  compelled  to  vacate,  held  admissible 
on  issue  as  to  her  ability  to  raise  so  much 
moneJ^  Walker  v.  Dickey  [Tex.  Civ.  App.] 
16   Tex.   Ct.    Rep.    934,    98    S.   "W.   658. 

11.  Letter  held  admissible,  since  it  tended 
to  explain  delay  in  accepting-  continuing 
offer  to  purchase  stock.  Ellis,  Adm'r  v. 
Durkee,   79   Vt.   341,  65  A.   94. 

12.  Evidence  held  aduii^isible:  In  action 
to  recover  for  services  rendered  decedent 
where  it  appeared  that  plaintiff  and  decedent 
had  stood  in  same  relations  to  each  other 
for  sixteen  years,  evidence  that  at  com- 
mencement of  relation  decedent  had  asked 
plaintiff  to  take  care  of  him,  on  issue  as 
to  whether  services  during  last  six  years,  for 
which  recovery  was  souglit,  were  rendered 
at  his  request.  Leonard  v.  Gillette,  79  Conn. 
664,  66  A.  502.  Declarations  of  plaintiff,  on 
issue  as  to  whether  money  was  loan  or  gift. 
Jenning  v.  Rohde,  99  Minn.  335,  109  N.  W. 
597.  Sworn  statements  of  plaintiff  as  to  his 
taxable  property,  on  issue  as  to  wliether  he 
had  given  money  to  defendant.  Id.  Though 
there  was  complete  oral  contract,  letter  sub- 
sequently written  by  defendant  and  retained 
by  plaintiffs  stating  terms  of  contract,  on 
issue  as  to  what  oral  contract  was.  Hudson 
v.  Rodgers,  121  Mo.  App.  168,  98  S.  W.  778. 
Statement  of  decedent,  to  show  positive 
agreement  to  pay  her  for  her  services.  Mc- 
Morrow  v.  Dowell,  116  Mo.  App.  289,  90  S. 
W.  728.  In  action '  on  alleged  contract  by 
defendant  to  purchase  invention  as  soon  as 
patented,  letter  written  by  plaintiff  after 
making  of  alleged  contract  in  which  he 
urged  defendant  to  procure  patent  on  another 
invention  and  promised  to  repay  cost  of  so 
doing  when  convenient.  Broadwell  v.  Con- 
over,  186  N.  Y.  429,  79  N.  E.  402.  Fact  that 
plaintiff  had  no  other  property  or  source  of 
income  than  pension  held  evidence  that 
money  loaned  by  her  was  pension  money. 
Rose  v.  Armstrong,  105  N.  Y.  S.  541.  AYhere 
petition  did  not  allege  complete  written 
agreement  as  basis  of  action  for  breach,  but 
an  ambiguous  memorandum  agreement  was 
attached  thereto,  evidence  that  parties  did 
agree  upon  a  contract  which  was  fully  un- 
derstood between  them,  and  that  plaintiff 
was  ready  and  willing  to  perform  his  part, 
but  was  not  permitted  to  do  so.  Kneipper 
V.  Richards,  7  Ohio  C.  C.  (N.  S.)  581.  Where 
complaint  alleged  that  defendant  agreed  to 
return  money  paid  him  on  certain  condition, 
and  allegation  was  denied  in  answer,  evi- 
dence that  after  original  contract  was  exe- 
cuted defendant  promised  to  repay  money. 
Morse  v.  Odell  [Or.]  89  P.  139.  Unsigned 
draft  of  contract,  on  issue  as  to  terms  of 
contract  there  being  evidence  tending  to 
show  that  plaintiff  had  recognized  it  as  the 
contract  between  them.  Morgan  v.  Tims 
[Tex.  Civ.  App.]  97  S.  W.  832.  Letter  em 
bodying  terms  of  proposed  agreement,  pre- 
pared by  plaintiff  for  signature  of  defend- 
ant's representative,  as  part  of  conversa- 
tions and  negotiations  between  parties.    Chil- 


cott    V.    Washington    State    Colonization    Co 
[Wash.]    SS    P.    113.     Certain    evidence    as    to- 
statements  of  bookkepers   held  admissible  in- 
rebuttal    on    issue    as    to    contract    price    for 
doing     certain     work.     Anderson     v.     Arpin- 
Hardwood  Lumber  Co.    [Wis.]    110  N.  W.   788. 
Where    plaintiff    sued    on    oral    contract    for 
commissions   and    defendant    set    up   different 
oral    contract    providing    for    much    smaller 
commissions,  evidence  of  reasonable  value  of' 
services  rendered,  as  bearing  upon  issue  be- 
tween  them  and  probability   that  one   or  tlie 
otlier  agreement  was  made.  Standard  Plunger 
El.    Co.    V.    Brumley     [C.    C.    A.]    149    P.    184. 
Evidence  held  inadnii.s»ible:  On  issue  as   to. 
existence   of   contract   wiiereby   plaintiff   was 
to    reshoe    automobile    tires    for    defendant, 
and  as   to   breach   of  such   contract,   evidence 
as  to  whether  tires  needed  reshoeing.     Mor- 
ris V.  Fisk  Rubber  Co.   [Ala.]   43  So.  483.     On 
issue  as  to  Avliether  defendant  agreed  to  pay 
half   cost   of   constructing   certain    road,    evi- 
dence as  to  quality  of  land  in  vicinity  owned- 
by     defendant's     wife     and     other     relatives., 
Albin    v.    Gheens    [Ky.]    101   S.   W.    297.     Evi- 
dence   that    on    particular    occasion    decedent 
told  plaintiff  that  if  slie  would  stay  at  home 
and  help  on  some  extra  work  she  would  pay 
her  well   for  it  held   to  have  no  tendency   to. 
prove    promise    to    pay    her   for    her    services 
generally.     McMorrow    v.     Dowell,     116     Mo. 
App.    289,    90    S.    W.    728.     In    proceedings    to 
establish   claim   against   decedent's   estate   on 
alleged    contract   for   services,    evidence   that 
claimant    failed    to    assert    her   claim    during' 
certain    negotiations    between    decedent    and 
third    person,    negotiations    not    having    pro- 
gressed  so   far   that   claimant  was   called   on 
to     speak.     Pond    v.    Pond's    Estate,     79     Vt. 
352,  65  A.  97. 

13.  Evidence  as  to  changes  in  instrument 
after  same  was  signed  held  admissible  under 
issue  raised  by  denial  of  execution.  Dennie 
V.  Clark,  3  Cal.  App.  760,  87  P.  59.  On  issue 
of  genuineness  of  signature  to  note  which 
mentioned  sale  of  harness  stock  as  con- 
sideration, testimony  of  witness  that  he 
inventoried  stock  and  made  report  to  payee 
when  latter  and  defendant  were  present,  and' 
that  he  heard  nothing  as  to  giving  of  note,, 
held  admissible  as  tending  to  corroborate  de- 
fendant's testimony  that  he  did  not  sign 
note.  Ayrhart  v.  Willielmy  [Iowa]  112  N. 
T^'.  782.  On  issue  as  to  whether  plaintiff 
had  executed  contract  dated  in  1895  where 
defendant  testified  that  she  had  built  house 
pursuant  tliereto  in  1895,  and  had  paid  out 
money  in  so  doing,  one  of  the  items  claimed 
to  have  been  so  paid  being  bill  of  lumber 
purporting  to  have  been  bought  in  that  year, 
testimony  of  lumber  dealer  that  he  was  not 
in  lumber  business  until  1896,  that  bill  heads 
were  not  printed  until  after  that  date,  and 
that  he  had  dated  bill  1897,  but  that  date 
had  been  changed  by  someone  else,  held 
admissible.  Walker  v.  Dickey  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  .934,  98  S.  W.  658. 
Testimony  of  printer  as  to  date  when  bill 
heads  were  printed  held  also  admissible.    Id. 

14.  Evidence  that  defendant  had  received 
benefits    from    paving    of    public    street    over 
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fication/^  performance/'  breach/^  waiver/"  and  the  reasonable  value  of  services/" 
will  be  found  in  the  notes. 


which  he  had  no  control  held  Inadmissible  to 
show  that  time  was  not  of  essence  of  contract 
whereby  he  agreed  to  pay  certain  sum  there- 
for if  work  was  completed  within  specified 
time.  Barber  Asphalt  Pav.  Co.  v.  Laughlin 
[Tex.  Civ.  App]  17  Tex.  Ct.  Rep.  554,  98 
S.  "W^  948. 

15.  Where  plaintiff  pleaded  pendency  of 
action  for  divorce  and  attachment  proceed- 
ings incident  thereto  as  among  facts  leading 
up  to,  and  entering  into  consideration  for, 
agreement  sued  on,  and  answer  contained 
general  denial,  held  that  papers  in  divorce 
case  were  properly  admitted  at  her  instance. 
Kinkead  v.  Peet   [Iowa]   111  N.  W.  48. 

16.  On  issue  as  to  whether  plaintiff  con- 
sented to  vary  oral  contract  of  shipment  so 
as  to  make  it  accord  with  terms  of  receipt 
limiting  liability  of  carrier,  evidence  that 
he  did  not  read  sucli  receipt  lield  admissible. 
Coggswell  V.  Weir,  101  N.  Y.   S.   188. 

17.  Evidence  held  admissible:  Where  de- 
ceased upon  payment  of  consideration  named 
in  contract  was  to  receive  deed  of  land  from 
plaintiff,  deed  to  him.  Iowa-Minnesota  Land 
Co.  V.  Conner  [Iowa]  112  N.  W.  820.  On  issue 
as  to  whether  contract  sued  on  had  been  per- 
formed, held  competent  and  relevant  to  show 
that  work  which  plaintiffs  should  have  done 
had  to  be  done  by  others  and  that  it  cost 
defendant  accordingly,  and  defendant  was 
not  precluded  from  showing  such  cost  be- 
cause counterclaim  was  not  interposed.  Ryan 
V.  Brown,  104  N.  Y.  S.  871.  Testimony  that 
witness  loaned  plaintiff  money  to  enable  him 
to  perform,  on  issue  as  to  plaintiff's  ability 
and  readiness  to  perform.  Ives  v.  Atlantic  & 
N.  C.  R.  Co.,  142  N.  C.  131,  55  S.  E.  74.  Fact 
that  effect  would  be  to  render  witness  real 
plaintiff  held  no  legal  objection  to  it.  Id'. 
Evidence  as  to  formation  of  certain  com- 
pany, it  sufficiently  appearing  that  it  was  the 
company  organized  pursuant  to  agreement 
that  plaintiff  was  to  have  stock  in  company 
organized  to  take  over  concession  to  be 
procured  by  him.  Crichfield  v.  Julia  [C.  C. 
A.]  147  F.  65.  Testimony  as  to  efficiency 
and  up  to  date  character  of  plant  constructed 
by  plaintiff,  it  being  claimed  that  it  was 
obsolete  and  Insufficient.  Mathieson  Alkali 
Works    v.    Mathieson    [C.    C.    A.]    150    F.    241. 

Evidence  held  inadmissible:  In  action  on 
contract  whereby  defendant  agreed  to  pay 
half  cost  of  constructing  certain  road,  evi- 
dence that  contractor  who  built  road  got 
certain  quantity  of  earth  therefor,  value  of 
which  was  more  than  defendant's  share  of 
cost,  held  inadmissible  under  plea  by  way 
of  counterclaim  where  written  agreement, 
signed  by  defendant  and  showing  his  consent 
to  taking  earth,  was  introduced.  Albin  v. 
Gheens   [Ky.]   101  S.  W.  297. 

18.  Special  circumstances,  if  any,  known 
to  both  parties  and  which  miglit  have  entered 
into  making  of  contract,  or  tliose  attending 
Its  breach,  may  be  shown.  Hale  Bros.  v.  Mil- 
liken  [Cal.  App  ]  90  P.  365.  In  action  on 
contract  to  plant  orchard,  etc.,  question 
asked  defendant  as  to  order  given  third  per- 
son to  replace  certain  dead  trees  held  prop- 
erly excluded  where  there  was  nothing  to 
Indicate  that  such  person  was  in  any  way 
connected  with  plaintiff's  assignor  who  made 
original  contract.  Leathers  v.  Geltz  [Iowa] 
112   N.  W.   191.     Evidence   that   orchard  was 


worthless  in  fall  held  material  as  tending  to 
show  its  condition  in  spring.  Id.  In  action 
to  recover  money  paid  under  contract 
whereby  defendant  was  to  furnish  list  of 
scliool  lands  which,  because  of  mineral  char- 
acter, would  entitle  state  to  select  other 
government  land  in  lieu  thereof,  held  that 
testimony  of  agent  of  state,  whose  duty  it 
was  to  supervise  such  exchanges,  that  after 
lands  in  list  furnished  liad  been  rejected  by 
land  office  for  failure  to  prove  mineral  char- 
acter, no  further  proof  was  offered  as  re- 
quired by  decree  of  rejection,  and  no  appeal 
was  taken  from  such  decision,  was  admis- 
sible. Morse  v.  Odell  [Or.]  89  P.  139.  Entries 
on  back  of  receipt  for  tuition  showing  that 
defendant  was  granted  leave  of  absence  held 
admissible  as  negativing  allegations  that 
defendant  had  broken  contract  by  remaining 
away  without  leave,  and  as  tending  to  con- 
tradict plaintiff's  testimony,  though  defend- 
ant did  not  in  terms  plead  that  she  was 
absent  with  plaintiff's  consent.  Draughon  v. 
Sterling  [Tex.  Civ.  App.]  103  S.  W.  689.  In 
action  for  breach  of  contract  that  notes 
given  for  interest  in  patent  should  be  paid 
out  of  profits  of  sale  of  machines  manufac- 
tured thereunder,  and  sale  of  right  to  manu- 
facture, and  that  notes  should  not  be  sold 
held  tliat  value  of  stock  of  corporation  to 
which  all  parties  assigned  their  interests  in 
patent  for  stock  was  immaterial.  Myrick  v. 
Purcell,  99  Minn.  457,  109  N.  W.  995.  In 
action  for  breach  of  contract  whereby  ten- 
ants authorized  plaintiff  to  erect  bootblack- 
ing  stand  on  sidewalk,  held  error  to  allow 
introduction  of  written  permit  of  mayor  for 
erection  of  stand  where  he  had  no  authority 
to  issue  permits.  Speliopoulos  v.  Schick,  129 
Wis.  556,  109  N.  TV.   568. 

19.  Letters  written  by  plaintiff  held  ad- 
missible for  sole  purpose  of  proving  that  he 
gave  defendant  notice  and  w^arning  tliat  he 
objected  to  manner  in  which  it  was  complying 
with  contract,  and  did  not  acquiesce  therein. 
Griffing  Bros.  Co.  v.  Winfield  [Fla.]  43  So. 
687.  Letters  and  conversation  held  admis- 
sible as  tending  to  sliow  that  provision  re- 
quiring erection  of  building  was  not  waived. 
Iowa-Minnesota  Land  Co.  v.  Conner  [Iowa] 
112  N.  W.  820.  In  action  on  contract  whereby 
defendant  agreed  to  pay  certain  sum  for 
paving  if  work  was  completed  in  specified 
time,  evidence  that  he  had  been  benefited  by 
pavement  held  inadmissible  as  tending  to 
show  waiver  of  time  limit,  pavement  having 
been  constructed  in  public  street  over  which 
defendant  had  no  control,  and  benefit  being 
no  greater  tlian  that  of  other  property  own- 
ers. Barber  Asplialt  Pav,  Co.  v.  Laughlin 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  554,  98  S. 
W.  948. 

20.  In  action  for  services  as  miner  where 
plaintiff  In  effect  alleged  that  his  services 
were  of  value  of  three  dollars  per  day,  which 
was  denied,  held  that  evidence  that  ordinary 
miner's  wages  were  three  dollars  per  day 
was  admissible.  Corcoran  v.  Halloran  [S. 
D.]  107  N.  W.  210.  Difference  between  claims 
of  plaintiff  and  defendant  as  to  contract  rate 
for  doing  certain  work  held  not  so  great  as 
to  render  exclusion  of  evidence  as  to  reason- 
able value  thereof  erroneous.  Anderson  v. 
.\rpin  Hardwood  Lumber  Co.  [Wis.]  110  N. 
W.  788. 
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Parol  evidence.-'^ — As  between  the  parties,  extrinsic  evidence  is  ordinarily  in- 
admissible to  vary,  add  to,  or  contradict  the  terms  of  a  written  contract.-- 

Failure  of  proof. -^ — There  is  a  failure  of  proof  where  a  party  fails  to  sunstan- 
tially  prove  any  of  the  material  allegations  of  his  pleadings.-* 

(§  9)  G.  Procedure  at  trial,  verdict  and  judgment.  Questions  of  law  and 
factr" — The  validity  of  a  contract  ^^  and  the  legal  consequences  of  a  breach-^ 
are  for  the  court.  So,  too,  the  construction  of  a  written  contract  is  generally  a 
question  of  law  for  the  court,-*  but,  where  the  meaning  can  be  understood  onlv  from 
extrinsic  facts,  it  is  a  question  for  the  jury,-^  tinless  there  is  no  conflict  in  the  evi- 
dence.^" 

The  execution  of  a  written  contract,^^  the  genuineness  of  signatures,^-  the 
existence,  terms,  and  construction  of  oral  contracts,^^  whether  an  offer  was  accepted,^* 


21.  See  7  C.  L.  838. 

22.  For  a  fuU  discussion  of  this  question 
see   Evidence,    7   C.   L.    1511. 

23.  See   7    C.   L.   842. 

24.  Failure  of  plaintiffs  to  establish  con- 
tract sued  on  held  to  necessitate  verdict 
against  them  witliout  regard  to  insufficiency 
of  evidence  to  establish  another  contract 
relied  on  by  defendant.  Hess,  Bases  &  Co. 
V.  Shurtleft  [N.  H.]  65  A.  377.  Failure  to 
prove    allegation    that    defendant    guarantied 


goods  having  twice  been  sold  by  invoice  and 
there  being  issue  of  fact  as  to  which  invoice 
was  to  determine  cost  or  value  of  goods. 
Clark  V.  Empire  Mercantile  Co.  [Ga.  App.] 
58  S.  E.  363.  Meaning  of  words  "sixty-five 
cents  on  the  dollar"  in  contract  of  sale, 
where  meaning  was  uncertain,  and  evidence 
properly  admitted  to  explain  its  meaning  was 
conflicting.  Moritz  v.  Herslvovitz  [Wash.] 
89  P.  560.  Whether  correspondence,  etc., 
made  contract  binding  on  defendant,  in  view 


plaintiff    against    loss    from    reinvestment    of    of  evidence  as  to  usage.    New  Roads  Oilmill  & 
proceeds    of    sale    of    certain    bonds    held    to  i  Mfg.  Co.  v.  Kline,  Wilson  &  Co.  [C.  C.  A.]  154 

F.  296.  Whether  person  whose  name  did 
not  appear  in  body  of  contract  intended  by 
his  signature  to  become  bound  as  party  or 
signed  as  witness  only.  Schuster  v.  Snawder 
[Ky.]  101  S.  W.  1194.  Construction  of  am- 
biguous provisions  as  to  amount  of  work 
to  be  done.  Jones  &  Laughlin  Steel  Co.  v. 
Monogahela  &  Western  Dredging  Co.  [C. 
C.  A.]  150  F.  298.  Issue  as  to  identity  of 
subject-matter  of  contract.  McXealy  v. 
Bartlett,  123  Mo.  App.  58,  99  S.  W.  767. 
Where  agreement  was  that  if  plaintiff  would 
procure  customers  for  any  lands  defendant 
had  for  sale  in  certain  states  defendant 
would  divide  his  comrnissions  with  him, 
question  whether  de'^^ndant  had  for  sale  at 
that  time  a  certain  tract,  and  hence  whether 
it  was  included  in  contract.  Sawyer  v. 
Walker,    204   Mo.   133,    102   S.  W.   544. 

30.  If  facts  are  not  controverted,  it  is  not 
error  for  court  to  assume  their  existence  and 
construe  contract  accordingly.  Turner  v. 
Osgood  Art  Colortype  Co.,  223  111.  629,  79  N. 
E.    306,   afg.    125   111.   App.   602. 

31.  Nature  of  actual  agreement,  and 
whether  ■n-ritten  agreement  had  been  exe- 
cuted or  not,  it  being  claimed  that  contract 
had  been  altered  after  execution.  Dennie  v. 
Clark,   3   Cal.   App.   760,   87  P.   59. 

32.  Ayrhart  v.  Wilhelmy  [Iowa]  112  N. 
W.   782. 

33.  What  oral  agreement  was.     Hudson  v. 


preclude  recovery  of  such  losses,  there  being 
no  liability  in  absence  of  such  guaranty. 
Linden  v.  Thieriot,  116  App.  Div.  295,  101 
N.  Y.  S.  568.  In  action  to  recover  money 
lent,  granting  of  nonsuit  on  theory  that  it 
was  not  shown  that  money  loaned  was  pen- 
sion money  as  alleged  in  complaint  held 
error,  there  being  some  evidence  to  that 
effect,  and  it  not  being  necessary  to  prove 
that  all  the  money  was  actually  pension 
money.     Rose  v.  Armstrong,  105  N.  Y.  S.  541. 

25.  See  7  C.  L.  842. 

26.  Whether  contract  not  to  engage  in 
business  is  reasonable  or  unreasonable.  My 
Laundry  Co.  v.  Schmeling,  129  Wis.  597,  109 
N.  W.  540. 

27.  Instruction  leaving  it  to  jury  to  find 
legal  consequences  of  failure  to  complete 
work  held  erroneous.  Harrison  v.  Franklin 
[Mo.   App.]    103   S.  W.   585. 

2S.  Turner  v.  Osgood  Art  Colortype  Co., 
223  111.  629,  79  N.  E.  306,  afg.  125  111.  App.  602; 
Georgetown  Water.  Gas,  Elec.  &  Power  Co. 
v.  Smith,  30  Ky.  L.  R.  253,  97  S.  W.  1119; 
Schuster  v.  Snawder  [Ky.]  101  S.  W.  1194; 
Ford  v.  Ingles  Coal  Co.  [Ky.]  102  S.  W.  332; 
New  York  Life  Ins.  Co.  v.  Wolfson  [Mo.  App.] 
101  S.  W.  162;  Banks  v.  Blades  Lumber  Co., 
142  N.  C.  49,  54  S.  E.  844;  Pile  v.  Carpenter 
[Tenn.]  99  S.  W.  360.  Where  contract  was 
not  in  dispute  under  evidence.  Payne  v. 
Payne,  129  Wis.  450,  109  N.  W.  105.     Whether 


letters     and     sealed     instrument    constituted    Rodgers,    121    Mo.    App.    168,    98    S.    W.    778; 
single     indivisible     contract.     Kidd     v.     New    Friedman  v.   Urmann,    28   Pa.   Super.   Ct.   440; 


Hampshire   Trac.   Co.    [N.    H.]    66   A.    127. 


Oliver  V.  Katz  [Wis.]  Ill  N.  W.  509.    Whether 


29.  If  construction  depends  upon  extrinsic  ,  understanding  was  that  contract  should  not 
facts  and  circumstances,  or  construction  |  become  effective  until  reduced  to  writing 
adopted  by  parties,  as  well  as  meaning  of  |  and  signed.  Jenkins  &  Reynolds  Co.  v.  Al- 
words  employed,  and  such  facts  are  con-  I  pena  Portland  Cement  Co.,  147  F.  641.  Effect 
troverted,  inference  to  be  drawn  is  for  jury,  of  whole  agreement  where  original  contract 
and  whole  question  as  to  what  contract  was  was  verbal  and  entire,  and  part  of  it  was 
should  be  submitted  to  them  under  proper  !  afterwards  reduced  to  writing.  Picard  v. 
instructions.  Turner  v.  Osgood  Art  Color-  ;  Beers  [Mass.]  81  N.  E.  246.  "^'hether  plaintiff 
type  Co.,  223  111.  629.  79  N.  E.  306,  afg.  125  I  consented  to  vary  oral  contract  of  shipment 
111.  App.  602.  Meaning  of  -words  "ihvoice  so  as  to  be  in  accord  with  terms  of  receipt 
cost"   in  contract  for  sale  of  stock  of  goods,  I  limiting    liability    of    carrier.     Coggswell    v. 
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\vlietlier  a  letter  was  rL'ceivi'd  liy  tlie  addiessec,-'^  wliat  is  a  reasonable  time  for  the 
acceptance  of  an  offer  ^'^  or  lor  performance.''"  wlieihei'  llic  ])aities  to  an  entire  con- 
tract elected  to  treat  it  as  divisible  in  fact/^  whether  the  contract  has  been  per- 
formed,^" waiver/°  -whether  there  has  been  a  settlement  of  differences  between  the 
parties,*^  when  a  demand  for  payment  was  made,*-  and  the  amount  of  damage  re- 
sulting from  a  breach/^  are  questions  for  the  Jury  where  the  evidence  is  conflicting. 
The  judgment*^  should  not  be  for  a  greater  sum  than  that  claimed.*^ 

CoxTKACTS  OF  Affreigktiie.nt;  Contr,\cts  of  Hire,  see  latest  topical  index. 

CONTRIBUTION. 


§  1.     General  Principles   (720).  .  Joint  Tort  Feasors  and  Persons  in  Particular 

§  2.     The   Right  and   Defenses  as   Bet^veen     Relations   (721). 

I        §  3.      Proceedings   to   Elnforce    (722). 

The  scope  of  this  topic  is  noted  below. ^"^ 

§  1.     General  principles.*'' — One  of  two  or  more  persons  who  discharges  mora 


Weir,  101  N.  Y.  S.  188.  Whether  horses  were 
sold  under  oral  warranty.  Hallowell  v.  Mc- 
Laughlin Bros.  [Iowa]  111  N.  W.  428.  Whether 
defendant  agreed  with  lessee  of  plaintiffs 
land  to  pay  plaintiff  the  rent.  Ballard  v. 
American  Hemp  Co.,  30  Ky.  L.  R.  1080,  100 
S.  W.  271.  Amount  of  compensation  claim- 
ant was  to  receive  for  services  to  decedent. 
McNamara  v.  Michigan  Trust  Co.  [Mich.]  14 
Det.  Leg.  N.  250,  111  N.  W.  1066.  Whether 
plaintiff  was  employed  by  president  of  de- 
fendant corporation  personally  or  in  behalf 
of  corporation.  Ray  v.  Jefferson  County  Gas 
Co.,  31  Pa.  Super.  Ct.  194.  Whether  there 
was  contract  to  do  certain  work  at  stipulated 
rate,  and  If  so  what  rate  was  agreed  upon. 
Anderson  v.  Arpln  Hardwood  Lumber  Co. 
[Wis.]  110  N.  W.  788.  Instruction  held  not 
objectionable  as  assuming  existence  of  some 
contract.  Id.  Whether  certain  services  were 
incident  to,  or  rendered  independently  of, 
contract  of  agency.  Standard  Plunger  El. 
Co.  V.  Brumley  [C.  C.  A.]  149  F.  184.  When 
certain  commissions  were  payable,  there  be- 
ing no  provision  on  the  subject.  Id.  Whether 
there  was  such  a  contract  as  that  alleged 
held  for  court  where  evidence  was  undis- 
puted. Freifeld  v.  Groh's  Sons,  116  App.  Div. 
409,   101   N.   Y.   S.   863. 

34.  Bailey    v.    Lelshman    [Utah]    89    P.    78. 

35.  Where  addressee  denied  receipt.  Green- 
wood Grocery  Co.  v.  Canadian  County  Mill 
El.   Co.    [S.   C]    57   S.   E.   867. 

36.  Bailey  v.  Lelshman  [Utah]  89  P.  78. 
Where  offer  to  sell  realty  required  accept- 
ance at  once,  question  whether  acceptance 
twen  -three  or  twenty-four  hours  after  let- 
ter containing  offer  was  received  was  in 
time  to  bind  offerer.  Lucas  v.  Western  Union 
Tel.   Co.,    131   Iowa,    669,    109   N.   W.    191. 

37.  Bearden  Mercantile  Co.  v.  Madison  Oil 
Co.  [Ga.]  58  S.  E.  200;  Oliver  v.  Katz  [Wis.] 
Ill  N.  W.  509.  Whether  time  within  which 
shipper  is  required  to  present  claim  for  dam- 
ages to  stock  to  carrier  is  reasonable.  Sou- 
thern Kansas  R.  Co.  v.  Curtis  [Tex.  Civ. 
App.]   99  S.  W.   566. 

38.  Ward  Furniture  Mfg.  Co.  v.  Isbell  & 
Co.   [Ark]   99  S.  W.   845. 

30.  Whether  defendant  had  delivered  to 
plaintiff  sufficient  ties  to  repay  it  for  ad- 
vances made  for  purpose  of  purchasing  them. 
Holcomb-Lobb  Co.  v.  Kaufman,  29  Ky  L.  R. 
1006,    96    .S.    W     81."?      Whether   plaintiffs    had 


performed  contract  as  to  furnishing  adver- 
tising matter  and  other  aids  to  making  sales. 
Simpson  V.  Crane  [Mich.]  13  Det.  Leg.  N. 
1071,  110  N.  W.  1081.  Payment  of  money 
lent,  which  was  admitted  to  have  been  re- 
ceived, plaintiff  having  made  out  prima  facie 
case.  Pressinger  v.  Woodhull,  101  N.  Y.  S. 
36.  Whetlier  shipper  gave  required  notice  to 
carrier  of  Injury  to  stock.  Southern  Kansas 
R.  Co.  V.  Curtis  [Tex.  Civ.  App.]  99  S.  W.  568. 
Breach.  Graves  v.  Mella  [Ark.]  99  S.  W.  80. 
Whether  party  was  in  default.  Bailey  v. 
Lelshman  [Utah]  89  P.  78.  Whether  plaintiff 
was  prevented  from  erecting  stand  by  de- 
fendant. Spellopoulos  v.  Schick,  129  Wis. 
556,  109  N.  W.  568. 

40.  Whether  defendant,  in  making  settle- 
ment or  by  his  conduct  pending  continuation 
of  business,  waived  provision  that  plaintiff 
should  not  sell  goods  on  credit  Mathis  v. 
Harrell,  1  Ga.  App.  358,  58  S.  E.  207.  Waiver 
of  provision  requiring  erection  of  building 
on  certain  land.  Iowa-Minnesota  Land  Co. 
V.  Conner  [Iowa]  112  N.  W.  820.  Whether 
plaintiff  rescinded  lease  and  his  claim  for 
damages  for  breacli.  Herpolsheimer  v.  Chris- 
topher [Neb.]  Ill  N.  W.  359.  Whether  cer- 
tain letters  taken  In  connection  with  other 
facts  and  circumstances  constituted  acquies- 
cence by  employe  in  lease  of  business  by 
employer  and  consequent  breach  of  contract 
of  employment.  White  v.  Lumiere  North 
American   Co.,    79   Vt.    206,    64   A.    1121. 

41.  Holcomb-Lobb  Co.  v.  Kaufman,  29  Ky. 
L.  R.  1006,  96  S.  W.  813.  Whether  there  had 
been  settlement,  and  whether  or  not  plaint- 
iff had  voluntarily  relinquished  his  claim  to 
money  held  by  city  in  consideration  of  latter 
releasing  him  from  further  performance, 
there  being  sharp  conflict  in  evidence.  Conte 
V.  New  York,  116  App.  Div.  356,  101  N.  Y. 
S.    491. 

42.  Though  plaintiff's  testimony  on  that 
subject  was  not  contradicted.  Harrison  v. 
Franklin   [Mo.  App  ]   103  S.  W.  585. 

43.  Friedman  v.  Urmann,  28  Pa.  Super.  Ct. 
440. 

44.  See  5   C.   L.   750. 

45.  Judgment  reversed  where  Jury  found 
for  greater  sum  than  that  claimed  In  bill 
of  particulars.  Dick  v.  Blddle  Bros.  [Md  ) 
66  A.  21. 

40.  This  topic  Included  only  the  equitable 
doctrine     of    (Mmtribution     and     exoneration; 
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than  liis  share  of  a  liability  common  to  all  may  j-ecover  from  the  others  their  propor- 
tionate shares  of  the  excess  *^  provided  the  eqiiities  of  the  parties  are  equal. *^ 

§  2.  The  right  and  defenses  as  between  joint  tort  feasors  and  persons  in  par- 
ticular reJations.^^ — It  is  a  long-established  rule  that  there  is  no  right  of  contribu- 
tion between  joint  tort  feasors/^  but  this  rule  is  not  applicable  to  a  judgment  for 
costs  in  the  suit  against  tlie  wrongdoers/-  and  is  subject  to  so  many  other  exceptions 
that  it  is  perhaps  more  accurate  to  say  that  there  can  be  no  contribution  where  the 
tortious  conduct  shows  moral  guilt  or  intentional  breach  of  legal  duty,^^  j^^^  ^j^^^  j|. 
wiil  lie  where  the  breach  is  merely  passive  and  involuntary.^*  Defendants  in  a  joint 
judgment  for  a  private  wrong  are  given  contribution  by  statute  in  Missouri.^^ 

One  of  several  sureties  who  pay  equal  amounts  of  the  debt  has  no  right  of  con- 
tribution against  the  others  where  he  fails  to  abide  by  his  agreement  to  prosecute  to 
final  determination  with  the  others  their  claims  against  the  principal  for  indemnity.^*' 

Joint  defendants  who  have  paid  an  execution  against  themselves  and  others  and 
procured  a  transfer  of  it  from  the  judgment  creditor  may  enforce  the  execution 
against  the  other  joint  defendants,^'  and  even  if  the  transfer  was  made  for  less  than 
the  full  amount  of  the  debt  such  enforcement  may  not  be  defeated  by  co-oblio-ors  who 
liave  not  paid  or  tendered  their  sliares  of  the  amount  actual! v  paid."*^ 


exoludiug  contract  and  common  law  liability 
of  several  to  contribute  to  a  common  object 
(Corporations,  7  C.  L.  862;  Partnership.  8  C. 
L.  1261,  and  like  topics),  rights  g-rowing  out 
of  joint  tenancy  (Tenants  in  Common  and 
Joint  Tenants,  8  C.  L.  2114),  rights  of  subro- 
gation (Subrogation,  8  C.  L  2041),  and  rights 
under  contracts  of  indemnity  (Indemnity,  8 
C.   L.   173). 

47.  See  7  C.  L.  844. 

48.  Plaintiff  who  alone  had  long  per- 
formed contract  of  himself  and  defendants 
to  support  another  could  have  contribution. 
Payne  v.  Payne,  129  V\'is.  450,  109  N.  "SV.  105 
One  of  two  mortgagors  who  was  compelled 
to  pay  a  balance  of  the  debt,  interest,  and 
oost.s  in  order  to  save  the  land  held  entitled 
to  collect  one-half  of  amount  so  paid  out  of 
interest  of  co-mortgagor.  Thompson  v. 
Griggs,  31  Pa.  Super.  Ct.  608.  Assignee  of 
one  of  three  vendees  who  paid  for  land  held 
entitled  to  contribution  from  the  other  two, 
with  interest  and  without  deduction  for  ex- 
penses by  the  two  in  trying  to  perfect  title. 
Ocean  City  Ass'n  v.  Cresswell  [N.  J.  Err.  & 
App.]    65   A.    454. 

49.  A  judgment  creditor  of  a  husband, 
who  redeems  from  foreclosure  under  a  mort- 
gage given  by  the  husband  and  wife  on  lands 
belonging  to  both  to  secure  a  debt  of  the 
husband,  has  no  right  of  contribution  as 
against  heirs  of  the  wife,  the  equities  of  the 
parties  not  being  equal.  Schroeder  v.  Boz- 
arth,  224  111.  310,  79  N.  E.   583. 

50.  See   7   C.   L.    845. 

51.  Fakes  v.  Pr'ce,  18  Okl.  413.  89  P.  1123. 
Where  negligence  i  f  a  traction  company  and 
of  a  railway  compa  ly  both  proximately  and 
concurrently  caused  \  collision.  Northern 
Texas  Trac.  Co.  v.  Ca.Mwell  [Tex.  Civ.  App.] 
99  S.  W.  869.  Smelter  company  negligently 
maintaining  pipe  across  railroad  by  which 
a  switchman  was  Injured,  and  railway  com- 
pany negligently  failing  to  give  warning, 
held  joint  tort  feasors  where  negligence  of 
both  concurred,  hence  no  contribution.  Con- 
solidated Kansas  City  Smelting  &  Refining 
Co.  V.  Binkley   [Tex.  Civ.  App.]   99  S.  W.  181. 

9  Curr.  Law.—  46. 


Right  of  action  against  quasi  trustees  as 
partners  who  have  been  guilty  of  fraudulent 
breach  of  duty  toward  copartners  is  ex 
delicto,  and  tort  may  be  treated  as  several 
or  joint,  and  defendants  have  no  right  of 
contribution  as  between  themselves  Gold- 
smith v.  Koopman  [C.  C.  A.]  152  F  173 
Code  Civ.  Proc.  §  709,  providing  that  where 
more  than  a  due  proportion  of  a  judgment 
against  several  is  satisfied  out  of  property 
of  one  he  may  have  contribution,  etc..  did  not 
change  rule  that  there  is  no  contribution 
between  joint  tort  feasors,  merely  giving  a 
judgment  debtor  entitled  to  contribution  the 
summary  remedy  of  using  the  judgment  it- 
self to  enforce  it.  Forsythe  v.  Los  Angeles 
R.  Co.,  149  Cal.  569,   87  P.   24. 

52.  P'akes  v.  Price,  IS  Okl.  413,  89  P.  1123. 

53.  Eaton  &  Prince  Co.  v.  Mississippi  Val- 
ley Trust  Co.,  123  Mo.  App.  117,  100  S.  W. 
o51,  and  authorities  cited. 

54.  Where  death  was  caused  without  in- 
tentional wrongdoing,  contribution  lay  both 
at  common  law  and  under  Rev.  St.  1899, 
§  2870,  allowing  contribution  as  between 
defendants  in  a  joint  judgment  for  a  private 
wrong.  Eaton  &  Prince  Co.  v.  Mississippi 
Valley  Trust  Co.,  123  Mo.  App.  117,  100  S. 
W.  551.  The  rule  that  contribution  does  not 
exist  between  joint  tort  feasors  does  not 
apply  to  torts  which  are  the  result  of  mere 
negligence.  Ma.vberry  v.  Northern  Pac  R 
Co.,    100   Minn.    79,    110   N.   W.    356. 

55.  The  remedy  lies  if  the  tort  feasors 
were  guilty  of  only  involuntary  and  passive 
breaches  of  duty  which  concurrently  and 
proximately  caused  the  damage  though  the 
parties  were  negligent  in  different  respects, 
it  not  being  necessary  that  they  be  negligent 
as  to  an  identical  care.  Eaton  &  Prince  Co. 
V.  Mississippi  Valley  Trust  Co  ,  123  Mo.  App. 
117,  100  S.  TV.  551. 

56.  Refusal  to  join  in  successful  appeal. 
Pollard  V.  Pittman,  37  Ind.  App.  475,  77  N.  E. 
293. 

57.  58.  Miller  v.  Perkerson  [Ga.]  57  S.  E. 
787. 
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The  statutes  of  Kentucky  provide  for  contribution  among  devisees  for  debts  of 
the  testator,  and  the  liability  to  contribute  extends  to  a  devisee  of  a  devisee.-'*' 

Recovery  over  against  persons  primarily  liahle.°° — One  who  is  compelled  to  re- 
spond in  damages  as  a  legal  but  not  an  actual  wrongdoer  is  entitled  to  exoneration 
from  him  who  actually  caused  the  injury.®^ 

§  3.  Proceedings  to  enforce.^- — The  action  must  be  timely  brought.^^  Parties 
not  necessary  need  not  be  joined/*  hence  plaintiff  may  proceed  against  any  one  or 
more  persons  liable  to  him  for  their  proportionate  share  without  joining  all  the 
persons  so  liable.*'^  The  complaint  must  show  a  common  liability/''  and  the  prayer 
must  be  consistent  with  the  cause  of  action  alleged."^  In  a  suit  for  contribution  for 
the  payment  of  a  joint  judgment  in  tort,  it  is  sufficient  to  allege  that  the  judgment 
was  obtained  for  the  joint  wrong  of  the  parties,  and  that  plaintiff  was  compelled  to 
pay  it,  without  setting  out  the  particulars  showing  that  defendant's  negligence  was 
the  proximate  cause.®^  Eelevant  evidence  is  properly  admitted.*'^  The  recovery 
will  be  computed  on  the  basis  of  plaintiff's  actual  outlay,  any  advantage  gained  in 
his  settlement  with  the  common  creditor  inuring  to  the  benefit  of  his  co-obigors.'^'^ 
CoxTKiBrTORY  NEGLIGENCE,  See  latest  topical  index. 


CONVERSION  AS   TORT. 


§  1.  AVhat    Constitutes    (722). 

§  2.  Property  Subject  to  Conversion  (724). 

§  3.  Elements   Necessary  to   Maintain   the 

Action  (724). 


§  4. 


Defenses    (725). 

Practice  and  Procedure  (726). 


Tke  scope  of  this  topic  is  noted  below.'^^ 

§  1.     Vihat  constitutes.''- — Conversion  is  the  unlawful  and  wrongful  exercise 


59.  Ky.  St.  1903,  §§  2084,  2088,  2073.  But 
where  a  devisee  of  one  of  two  devisees 
agreed  to  surrender  to  the  executor  suffi- 
cient funds  to  pay  all  the  testator's  debts, 
she  was  not  required  to  contribute  further  to 
a  payment  made  by  another  devisee.  Fergu- 
son   V.    Worrall    [Ky.]    101    S.    W.    966. 

60.  For  rights  arising  in  contract  see  In- 
demnity, 8  C.  L.  173;  Subrogation,  8  C.  L. 
2041,  and  kindred  topics. 

61.  Mulcted  city  could  recover  over  against 
one  who  maintained  defective  sidewallc.  City 
of  Seattle  v.  Puget  Sound  Imp.  Co.  [Wash.] 
91  P.  255.  A  connecting  carrier  delivering 
goods  to  a  wrong  person  witliout  requiring 
production  of  the  bill  of  lading  is  guilty  of 
laches  precluding  a  recovery  over  against 
the  initial  carrier  of  damages  recovered  by 
the  consignee.  Nashville,  etc.,  R  Co.  v.  Gray- 
son County  Nat.  Bit.   [Tex.  Civ.  App.]   14  Tex. 

Ct.  Rep.  602,  91  S.  W.  1106.  As  between 
prineipul  and  afirent,  the  latter  who  purchased 
land  without  inquiring  into  the  title  should 
stand  loss  resulting  from  judgment  against 
both  recovered  by  true  owner,  principal  hav- 
ing taken  no  part  Ayer  &  l^ord  Tie  Co.  v. 
Witherspoon's  Adm'r,  30  Ky.  1067,  100  S 
W.    259. 

«2,     See  7  C.  L.   845. 

63.  Too  late  thirty-two  years  after  ac- 
crual of  right.  Schroeder  v.  Bozarth,  224  111. 
310,  79  N.  E.  583.  Action  maintainable 
against  heirs  of  surety  after  two  years  from 
settlement  of  estate  where  comjilaint  showed 
nonresidence,  belief  that  note  had  been  paid, 
insolvency  of  maker,  etc.  Clevenger  v. 
Matthews   [Ind.   App.]    75  N.  E.   23. 

64.  A  purchaser  of  realty  who  assumes  a 
mortgage  given  to  secure  performance  of  a 
joint  contract  for  the  support  of  another  Is 
not  a  necessary  party  to  an  action  for  con- 
tribution   by    one    who     has    performed,     no 


effort     being     made     to     enforce     mortgage. 

Payne  v.  Payne,  129  Wis.  450,  109  N.  W.   105. 

6'5.     Plaintiff's  wife  not  a  necessary  party. 

Payne  v.  Payne,  129  Wis.   450,  109  N.  W.   105. 

66.  Petition  held  not  demurrable  for  not 
showing  "concert  of  action"  or  that  defend- 
ant was  responsible  with  plaintiff  for  negli- 
gence causing  death.  Eaton  &  Prince  Co.  v. 
Mississippi  Valley  Trust  Co.,  123  Mo.  App. 
117,   100   S.  W.   551. 

67.  Complaint  not  sufficient  for  account- 
ing and  contribution  where  prayer  for  relief 
was  for  a  sum  of  money  only.  Jones  v.  Mc- 
Nally,  53  Misc.  59,  103  N.  Y.  S.  1011. 

68.  Prima  facie  case  sliown  by  proving 
tills,  casting  burden  on  defendant  to  show 
why  contribution  should  not  be  awarded. 
Eaton  &  Prince  Co.  v.  Mississippi  "Valley 
Trust   Co.,    123    Mo.    App.    117,    100    S.    W.    551. 

69.  In  suit  for  contribution  between  con- 
tractors for  support  of  another,  evidence- of 
value  of  land  conveyed  to  plaintiff  and  one 
of  the  defendants  as  consideration,  health  of 
person  supported,  and  reasonable  value  of 
support,  held  relevant.  Payne  v.  Payne,  129 
Wis.    450,    109    N.    "W.    105. 

70.  One  who,  being  surety  with  another 
for  an  insolvent  decedent,  and  at  the  same 
time  debtor  to  said  decedent's  estate,  suc- 
ceeds in  having  the  whole  amount  of  his  debt 
to  the  estate  applied  to  the  reduction  of 
the  decedent's  debt  upon  which  he  is  one  of 
the  sureties,  and  then  pays  the  balance 
thereof  In  money,  cannot  compel  contribu- 
tion of  his  cosurety  for  more  than  a  moiety 
of  the  amount  actuallj'^  paid  in  money;  what- 
ever advantage  he  gains  by  the  application 
of  his  own  debt  inures  to  the  benefit  of  his 
co.'^uroty.  Gares  v.  Stever,  4  Ohio  N.  P.  (N. 
S.)    16  2. 

71.  Many  applications  of  the  rules  as  to 
what   constitutes    conversion   are   Inseparable 
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of  doniiniou,  ownership,  or  control  by  one  person  over  the  property  of  another  to 
the  exclnsion  of  the  exercise  of  the  same  rights  by  the  owner,"''  and  this  may  be  ef- 
fected either  by  taking  actual  corporal  possession  '*  with  or  without  legal  process/^ 
or  by  an  unlawful  detention  of  the  property/^  or  refusal  to  surrender  possession  on 
demand/^  or  by  a  wrongful  pledge/^  transfer/^  delivery,^^  or  sale,«^  under  claim  of 
ownership.^-     A  mere  temporary  use  of  a  chattel  in  good  faith  and  with  the  consent 


from  the  rights  and  liabilities  of  persons  in 
particular  relations,  and  topics  dealing 
therewith  (Agency,  9  C.  L.  58.  Bailments, 
9  C.  L.  323;  Factors,  7  C.  L.  1642;  Pledges, 
8  C.  L.  1431;  Warehousing  and  Deposits,  8 
C.  L.  2258,  and  like  topics)  should  be  con- 
sulted. 

72.  See    7    C.   L.    846. 

73.  France  v.  Gibson  [Tex.  Civ.  App.]  101 
S.  W.  536.  Where  a  landowner  refused  to 
allow  his  cropper  to  harvest  his  crop,  but 
gathered  it  herself,  an  instruction  that  con- 
version was  "the  turning  or  applying  the 
property  of  another  to  one's  own  use"  was 
a  proper  definition  under  the  facts.  Crow  v. 
Ball  [Tex.  Civ.  App.]  99  S.  W.  583.  There 
must  be  some  repudiation  of  the  owner's 
rights,  or  some  exercise  of  dominion  incon- 
sistent with  such  rights,  or  some  act  done 
which  has  the  effect  of  destroying  or  chang- 
ing the  character  of  the  property.  Merz  v. 
Crozen  [Minn.]  112  N.  W.  890.  That  insur- 
ance company  obtained  possession  of  policy 
and  canceled  it,  and  paid  insurance  money 
to  one  not  entitled,  did  not  constitute  con- 
version. Himmelman  v.  Des  Moines  Ins.  Co., 
132  Iowa,  668,  110  N.  W.  155.  Where  presi- 
dent of  a  corporation  surrendered  to  it  ten 
shares  of  stock,  and  corporation  then  issued 
a  certificate  for  ten  shares  to  plaintiff,  that 
president  caused  a  new  certificate  to  be 
issued  to  himself,  and  corporation  refused 
to  enter  transfer  to  plaintiff  on  its  books, 
did  not  show  conversion  of  plaintiff's  stock 
by  the  president.  O'Dwyer  v.  Verdon,  115 
App.  Div.  37,  100  N.  Y.  S.  588.  Question  of 
conversion  of  sheep  and  wool  held  for  jiirj'. 
Hitson  V.  Hurt  [Tex.  Civ.  App.]  101  S.  W^ 
292.  Complaint  alleging  title  in  plaintiff 
and  demand  and  refusal  to  deliver  held  to 
show  conversion  so  that  a  'counterclaim 
could  not  be  set  up.  Mclntyre  v.  Smathers, 
118   App.   Div.    776,   103   N.   Y.    S.    873. 

74.  So  as  to  exclude  owner's  rights. 
France  v.  Gibson  [Tex.  Civ.  App]  101  S.  W. 
536.  The  taking  possession  by  a  mortgagee 
of  chattel  property  upon  which  another  holds 
a  prior  lien  affords  ground  for  an  action  for 
conversion.  Mackey  v.  George  McAlpin  Co., 
8  Ohio  C  C.  (N.  S.)  467.  Evidence  sufRcient 
to  sustain  verdict  in  suit  against  vendee  for 
taking  more  cattle  than  he  was  entitled  to. 
Drumm-Flato  Commission  Co.  v.  Edmisson, 
17    Okl.    344,    87    P.    311. 

75.  Evidence  held  to  show  that  defendant 
took  charge  of  lumber  wrongfully  levied  on 
and  placed  it  in  custody  of  its  agent.  Three 
States  Lumber  Co.  v.  Blanks  [Tenn.]  102  S. 
W.  7  9.  A  mere  levy  and  sale  of  a  mortga- 
gor's interest  in  property,  under  legal  process 
there  being  no  delivery  or  change  of  posses- 
.'-ion,  is  not  sufficient  to  render  the  officer 
guilty  of  conversion.  Aj^res  v.  Tinsman  [N. 
,T.  Law]  65  A.  887.  One  who  wrongfully 
claiming  title  from  a  vendor's  agent  re- 
plevies property  from  vendee  at  conditional 
pale  and  sells  it  is  guilty  of  conversion. 
"Westheimer  v.  State  Loan  Co.  [Mass.]  81  N. 
E.     289      Second    mortgagee    held    guilty    of 


conversion  in  taking  possession  by  replevin 
>f  property  of  which  first  mortgagee  had 
previously  taken  possession  under  his  mort- 
gage.    Dethoff    V.    Gattie,    103    N.    Y.    S.    5S9. 

76.  Where  the  minds  of  the  parties  do  not 
meet  so  as  to  effect  an  attempted  sale,  but 
vendee  keeps  the  article  and  converts  it  to 
his  own  use,  he  is  liable  for  its  value. 
Holmes  Mach.  Co.  v.  Chalkley,  143  N.  C.  181, 
55  S.  E.  524.  Refusal  of  buyer  to  pay  for 
>r  return  property  sold  for  cash  held  to  au- 
thorize .action  for  conversion,  seller  not  be- 
'•ng  required  to  sue  for  breach  of  contract. 
Lamb  v.   Utley,    146   Mich.   654,    110   N.  ^iV.    50. 

77.  Refusal  to  surrender  stock  on  tender 
of  amount  for  which  it  was  held  as  collat- 
eral. Whipple  v.  Tucker,  123  111.  App.  233. 
Where  a  sale  was  mutually  rescinded,  held 
not  conversion  for  vendee  to  refuse  to  give 
up  possession  to  vendor  until  repayment 
of  payments  made.  Flaccus  Glass  Co  v. 
Alvey  Ferguson   Co.    [Ky.]    102   S.  W.   870. 

78.  Where  a  trvs-st!>e  held  bonds  and  a 
mortgage  which  were  not  valid  as  against 
the  corporation  issuing  them,  the  fact  that 
an  officer  of  the  corporation  pledged  tlie 
bonds  to  the  trustee  to  secure  an  individual 
debt  did  not  constitute  conversion  (Medina 
Gas  &  Elec.  Light  Co.  v.  Buffalo  Loan,  Trust 
&  .Safe  Deposit  Co,  104  N.  Y.  S.  625),  but  a 
subsequent  pledge  by  the  trustee  to  one  who 
became  a  bona  fide  holder  was  conversion 
(Id). 

79.  Unauthorized  indorsement  by  agent 
of  checks  paj'able  to  principal.  Conversion 
lay  against  indorsees.  Blum  Jr's  Sons  v. 
Whipple  [Mass.]  80  N.  E.  501.  Where  a 
pledgee  made  a  voidable  purchase  of  the 
property  at  foreclosure,  and  later  exchanged 
it  for  other  property  of  same  value  without 
pledgor's  knowledge,  there  vi^as  no  conversion 
of  any  of  the  property.  Hebblethwaite  v. 
Flint,  115  App.  Div.  597,  101  N.  Y.  S.  43.  Evi- 
dence held  to  show  termination  of  a  lease 
of  fixtures  and  that  lessee  did  not  commit 
conversion  in  removing  them  and  having 
them  stored  subject  to  disposal  of  lessor. 
Adams  v.  Weir  [Tex.  Civ.  App  ]  99  S.  W.  726. 

SO.  Wrong  delivery  by  carrier.  Atlantic 
Coast  Line  R.  Co.  v.  Goodwin,  1  Ga.  App. 
351,  57  S.  E.  1070.  Evidence  held  to  show 
a  carrier's  conversion  by  delivery  to  wrong 
person,  and  itself  appropriating  part  of  the 
goods.  Moran  Bolt  &  Nut  Mfg.  Co.  v.  Mid- 
land Valley  R.  Co.,  120  Mo.  App.  626,  97 
S.  W.  628. 

81.  Corporation  held  liable  for  purchasing 
a  franchise  with  notice  of  plaintiff's  interest 
therein  Russell  v.  Deutschman  [Tex.  Civ. 
App.]    100    S     W.    1164. 

82.  Agent  who  mingles  principal's  stock 
with  his  own  and  sells  it  as  his  own  prop- 
ertv  without  reporting  to  principal  held 
guilty  of  conversion.  Allsopp  v.  Joshua 
Kendy  Mach.  Works  [Cal.  App.]  90  P.  39. 
Pledgee's  renunciation  of  rights  of  pledgor 
and  sale  under  claim  of  ownership.  Lowe  v. 
Ozmun.   3   Cal    App.   3S7,   86   P.    729. 
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of  an  apparent  owner  in  possession  is  not  conversion,^^  and  tliere  can  be  no  conversion 
for  doing  wliat  one  is  authorized  by  contract  to  do.^*  The  refusal  to  abide  by  the 
conditions  of  special  property  is  not  a  conversion  where  a  reasonable  qualification  is 
annexed  thereto,^^  tlie  question  of  the  existence  and  reasonableness  of  the  qualifica- 
tion being  ordinarily  for  the  jury.*^  For  additional  illustrations  of  what  does  or 
does  not  constitute  conversion,  reference  should  be  had  to  the  different  articles 
dealing  with  particular  legal  relationships  wherein  property  is  held  by  persons 
having  only  a  qualified  or  special  interest  in  it,"  and  those  treating  of  seizures 
under  legal  process,^^  the  doctrine  of  bona  fide  purchasers  and  lienors,®^  and  the  like. 

§  2.  Property  subject  to  conversion.^'^ — Trover  will  not  lie  for  the  alleged 
wrongful  seizure  of  articles  designed  only  for  the  violation  of  the  law  and  the  injur- 
ing of  public  morals.**^  Land  wrongfully  excavated  from  a  right  of  way  and  sold 
is  converted  as  personalty  though  loaded  directly  on  the  cars  whereby  transported 
to  the  purchaser.^^ 

§  3.  Elements  necessary  to  maintain  the  action.  Ownership  and  posses- 
-Ownership,'*''  actual  possession,"^  or  the  immediate  right  to  possession,"**  is 


sxon. 


necessary  to  recovery."'     In  certain  cases  a  mere  lien  holder,  though  out  of  posses- 


83.  Conversion  not  shown  as  matter  of 
law.     Merz  v.  Crozen   [Minn.]   112  N.  W.   890. 

84.  Wliere  defendant  association  was  au- 
thorized to  open  athletic  grounds  completed 
for  it  by  plaintiff.  Dockstader  v.  Young- Men's 
Christian  Ass'n    [Iowa]    109   N.   W.    906. 

85.  As  where  carrier  refuses  to  deliver 
goods  to  consignee  because  of  alleged  mis- 
take as  to  rates.  Sutton  v.  Great  Northern 
R.  Co.,  99  Minn.  376,  109  N.  W.   815. 

86.  Sutton  v.  Great  Northern  R.  Co.,  99 
Minn.   376,  109  N.  W.  815. 

87.  See  Agency,  9  C.  L.  58,  Bailment,  9 
C.  L.  323;  Carriers,  9  C.  L.  466;  Chattel 
Mortgages,  9  C.  L.  560;  Factors,  7  C.  L.  1642; 
Landlord  and  Tenant,  8  C.  L.  656;  Pledges, 
8  C.  L.  1431;  Tenants  in  Common  and  Joint 
Tenants,  8  C.  L.  2114;  Warehousing  and  De- 
posits,  8  C.   L.   2258;   Trusts,   8  C.  L.   2169,   etc. 

88.  See  Attachment,  9  C.  L.  282;  Execu- 
tions, 7  C.  L.  1614;  Sheriffs  and  Constables, 
8   C.   L.   1897. 

89.  See  Notice  and  Record  of  Title,  8  C. 
L.    1169. 

90.  See    7    C.    L.    848. 

91.  Suit  by  keeper  of  gaming  house  for 
conversion  of  gambling  paraphernalia.  Rob- 
ertson V.   Porter,  1  Ga.  App.  223,   57   S.   E.   993. 

»a.  Nashville,  etc.,  R.  Co.  v.  Karthaus 
[Ala.]    43    So.    791. 

93.      See   7   C.   L.   848. 

04.  Evidence  held  to  show  title  in  plain- 
tiff to  certain  whisky.  Westheimer  v.  State 
Loan  Co.  [Mass.]  81  N.  E.  289.  Evidence 
insufficient  to  sustain  finding  that  plaintiff 
was  owner  of  grain  alleged  to  have  been 
converted.  Bibb  v.  Roth,  101  Minn.  Ill,  111 
N.  W.  919.  One  who  paid  for  a  nontrans- 
ferable mileage  book  held  its  owner,  enabling 
him  to  maintain  conversion  though  book 
was  issued  in  another's  name.  Bartlett  v. 
Cook,  115  App.  Div.  836,  100  N  Y.  S.  1036. 
Evidence  held  not  to  show  ownership  and 
possession  of  a  desk  and  safe  so  as  to  sustain 
conversion  by  a  company  against  its  former 
president.  Houston  Transfer  Co.  v.  Lee  [Tex. 
Civ.  App.]  97  S.  W.  842.  Where  a  lease 
provided  that  on  its  termination  the  lessor 
should  receive  live  stock,  tools,  etc.,  equal  in 
value  to  what  ^as  on  farm  when  rented, 
neither    party    had    absolute    title   as    against 


the  other  at  termination  of  lease  without 
agreement  or  decree  of  court,  hence  lessor 
could  not  be  held  for  conversion,  no  equitable 
relief  being  asked.  Wilson  v.  Griswold 
[Conn.]  66  A.  783.  After  rescission  of  con- 
tract of  sale,  title  was  in  original  owner, 
rendering  carrier  liable  for  delivery  to  ven- 
dee. Morris  v.  St.  Joseph  &  G.  I.  R.  Co. 
[Mo.  App.]  101  S.  W.  159.  Where,  in  a  sale 
of  chattels,  conditions  precedent  are  not 
performed,  and  consequently  title  does  not 
pass,  trover  will  lie  to  recover  the  goods 
or  their  equivalent  in  inoney.  Wilson  v. 
Comer,  125  Ga.  500,  54  S.  E.  355.  Purchaser 
of  timber  held  to  have  cut  and  removed  it 
within  contract  time  so  as  not  to  be  guilty  of 
conversion.  Plummer  v.  Reeves  [Ark.]  102 
S.   W.   376. 

95.  A  creditor  who  with  the  assent  of  a 
landowner  and  his  hireling  takes  possession 
of  the  share  of  a  crop  set  apart  to  the 
hireling,  in  satisfaction  of  a  debt,  may  main- 
tain conversion  against  a  third  person  who 
removes  the  property.  Farrow  v.  Wooley 
[Ala.]  43  So.  144.  Delivery  to  plaintiff  suffi- 
cient if  owner  and  hireling  directed  plaintiff 
to  go  and  take  the  cotton  and  apply  it  to 
the  account.  Id.  Instruction  on  theory  that  it 
was  necessary  for  plaintiff  to  buy  the  cotton 
from  the  landowner  held  properly  refused.     Id. 

96.  Present  right  of  possession  at  time 
of  conversion  independent  of  ownership  is 
sufficient  to  support  action.  Barker  v.  Lewis 
Storage  &  Transfer  Co.,  79  Conn.  342,  65  A. 
143.  The  heirs  of  a  decedent  may  maintain- 
trover  for  sand  taken  from  decedent's  land 
during  his  lifetime,  though  there  is  an  ad- 
ministrator, whore  he  has  never  taken  pos- 
session. Nashville,  etc.,  R.  Co.  v.  Karthaus 
[Ala.]  43  .So.  791.  Association,  though  owner, 
held  not  entitled  to  maintain  conversion  for 
books  and  documents  In  possession  of  law- 
ful custodian.  County  Armagh  Ladles  So- 
cial A  Benevolent  Ass'n  v.  Lennon.  102  N. 
Y.  S.  522.  Chattel  mortgagee  not  having 
right  to  possession  could  not  maintain  con- 
version agaln.st  third  persons  before  matu- 
rity of  debt.  Wilson  v.  Curry  [Ala.]  42  So. 
753". 

97.  In  trover,  plaintiff  must  show  title  in 
himself    or    the    right    of    possession    wrong- 
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sion,  may  maintain  conversion  against  one  who  buys  the  property  in  disregard  of  his 
rights  ;®*  but  the  statutory  lien  of  a  hireling  under  a  crop  contract  is  not  sufficient 
to  support  trover  in  Alabama.^^ 

Demand  and  refusal  ^  are  necessary  where  a  party  comes  lawfully  into  posssesion 
of  the  property,-  except  in  -cases  where  a  demand  would  be  useless  ^  or  where  the 
conversion  has  already  taken  place.*  A  demand  is  sufficiently  shown  to  be  refused 
where  it  appears  that  defendant  has  wrongfully  placed  himself  in  a  position  which 
renders  compliance  impracticable.^  Where  property  is  accidentally  destroyed  while 
rightfully  in  one's  possession,  failure  to  comply  with  a  demand  afterwards  made  is 
not  conversion.® 

Who  may  maintain  and  persons  liable.^ — Part  owners  of  property  may  sue  for 
the  conversion  of  tlieir  interest.'*  An  administrator  may  recover  against  an  heir  for 
the  conversion  of  a  fund  though  the  heir  may  be  entitled  to  a  portion  of  the  fund 
in  the  distribution.**  Where  property  is  converted  by  a  bailee,  a  subsequent  pur- 
chaser from  the  bailor  may  sue.'"  One  whose  property  has  been  taken  in  replevin 
against  his  agent  or  bailee  may  maintain  conversion  after  delivery  to  plaintiff  in 
the  replevin  suit,^^  but  a  plaintiff  in  replevin  cannot  be  held  for  conversion  pending 
trial  of  the  cause  unless  he  has  sold  or  otherwise  appropriated  the  property,'-  nor 
will  conversion  lie  by  a  party  to  the  replevin  suit  after  judgment  finding  plaintiff 
therein  entitled  to  possession  on  account  of  a  special  ownership  unless  he  has  done 
some  act  in  relation  to  the  property  not  authorized  by  the  judgment.'^ 

§  4.     Defenses}'^ — Estoppel,'^  abandonment  of  the  property,'*'  a  mortgage  or 


fully  withheld  from  him  by  defendant. 
Groover  v.  Her,  1  Ga.  App.  77,  57  S.  E.  906. 
A  mere  promise  by  a  tenant  in  possession 
that  certain  chattels  should  stand  good  for 
a  debt  due  the  landlord,  nothing  being  said 
about  price,  held  insufficient.  Id.  An  em- 
ploye, under  contract  to  perform  certain 
work  in  consideration  of  receiving  camp 
buildings,  who  abandons  the  work  without 
completing  it,  does  not  acquire  title  or  right 
of  possession  essential  to  maintain  conver- 
sion against  the  employer  who  retains  pos- 
session Henry  v.  Manistique  Iron  Co.,  147 
Mich.  509,  111  N.  W.  79.  Attorney  defend- 
ing one  charged  with  bringing  stolen  prop- 
erty into  state  held  not  entitled  to  the  prop- 
erty under  an  order  from  accused  given  as 
compensation,  though  owner  and  prosecutor 
had  agreed  to  turn  it  over  to  him  after  trial. 
Herman  v.  Northern  Pac.  R.  Co.,  43  Wash. 
624,  86  P.   106S. 

98.  Thresher's  lien.  Hahn  v.  Sleepy  Eye 
Mill.  Co.    [S.  D.]    112  N.  W.   843. 

99.  Hence  assignee  could  not  maintain  the 
action.     Farrow  v.   Wooley   [Ala.]   43  So.   144. 

1.  See   7   C.   L.    849. 

2.  This  rule  applies  also  to  a  vendee  of 
such  party.  Action  not  maintainable  against 
vendee  of  conditional  sale  vendee  where 
without  demand  plaintiff  allowed  property  to 
remain  in  conditTonal  vendee's  possession 
after  default  and  no  demand  was  made  upon 
subvendee.  Tompkins  v.  Fonda  Glove  Lin- 
ing Co,  188  N.  Y.  261,  80  N.  E.  933.  Where 
defendant  had  lawful  possession,  plaintiff 
must  show  either  an  unauthorized  use  of  the 
property  or  a  demand  and  refusal.  South- 
western Port  Huron  Co.  v.  Cobble,  124  Mo. 
App.  647,  102  S.  W.  9.  Evidence  held  to  sus- 
tain verdict  for  defendant.  Id.  A  mortgagee 
who  has  only  a  lien  without  title  or  pos- 
session cannot  maintain  conversion  against 
one    who     buys    from    the    mortgagor    until 


after  default  and  demand  by  him  upon  the 
purchaser.  Catlett  v.  Stokes  [S.  D.]  110  N. 
W.  84.  Officer's  retention  of  possession  of 
property  released  from  execution  held  not 
conversion  in  absence  of  demand.  Wilson  v. 
Curry  [Ala.]  42  So.  753.  In  suit  by  adminis- 
trator for  conversion  of  goods  belonging  to 
estate,  question  whether  defendant  refused 
to  allow  administrator  to  take  away  the 
goods  should  have  been  submitted  to  jury. 
Schultz  V.  Becker   [Wis.]    110  N.  W.   214. 

3.  Conversion  of  wheat.  Hahn  v.  Sleepy 
Eye  Mill.  Co.    [S.  D.]    112  N.  W.   843. 

4.  Agent  selling  goods  as  his  own.  All- 
sopp  V.  Joshua  Hendy  Mach.  Works  [Cal. 
App.]    90  P.   39. 

5.  Where  purchaser  of  stolen  gems  had  so 
intermixed  them  with  his  own  that  they 
could  not  be  identified.  Rabe  v.  Jourdan 
[Tex.   Civ.   App.]    102   S.   W.   1167. 

6.  Horse  killed  while  tried  by  prospective 
buyer.     Meise  v.  Wachtel,  104  N.  Y.  S.  915. 

7.  See  7  C.  L.  850. 

8.  Lumber.  Zimmerman  Mfg.  Co.  v.  Dunn 
[Ala.]    44  So.   533. 

9.  Palmer  v.  O'Rourke,  130  Wis.  507,  110 
N.  W.  389. 

10.  Conversion  did  not  deprive  bailor  of 
transferable  title.  New  Liverpool  Salt  Co.  v. 
Western  Salt  Co.    [Cal.]    91  P.  152. 

11.  Not  bound  to  intervene  in  replevin 
suit.  Northwestern  State  Bk.  v.  Silberman 
[C.  C.  A.]    154  F.   809. 

12.  13.  Nelson  v.  Schmoller  [Neb.]  110  N. 
W.   658. 

14.  See  7  C.  L.  851. 

15.  Held  for  Jury  whether  a  sheriff  in  sell- 
ing wood  under  execution  relied  on  plain- 
tiff's statement  that  he  was  not  owner. 
Feinberg  v.  ^llen.  118  App.  Div.  497,  103  N. 
Y.  S.  339.  Not  necessary  to  plead  in  order  to 
prove   reliance   on   such   statement.      Id. 

16.  Evidence    Insufficient    to    require    sub- 
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other  lien.^"  a  bona  fide  purchaser/^  that  plaintiff  liad  autliorized  the  sale.'"  or  title 
in  defendant,-"  may  be  set  up  in  defense;  but,  where  both  parties  claim  title  through 
a  common  source,  defendant  may  not  show  a  superior  title  in  a  third  person,- ^  nor 
may  he  deny  that  plaintiff  had  a  sufficient  title  to  maintain  the  action  after  an  un- 
successful attempt  to  claim  under  him."  That  one  commits  a  trespass  by  having 
property  upon  the  premises  of  another  does  not  authorize  the  latter  to  destroy  it  or 
convert  it  to  his  own  use.-"'  One  who  by  the  fraud  of  another  is  induced  to  appropri- 
ate the  property  of  a  third  person  will  be  protected  only  so  far  as  he  acted  to  his 
detriment  upon  the  faith  of  an  apparent  ownership  conferred  by  the  owner.^*  A  re- 
turn of  the  property  to  the  owner  is  not  a  bar,  but  operates  only  in  mitigation  of 
damages.-^ 

§  5.  Practice  and  Procedure.-^ — Laches  may  bar  the  action.^^  Part  of  the 
property  having  been  disposed  of  by  the  wrongdoei',  conversion  therefor  is  not 
waived  by  bringing  replevin  for  that  still  retained,-**  and  an  unsuccessful  suit  against 
a  marshal  for  an  excessive  levy  under  a  writ  of  replevin  is  not  a  bar  to  a  subsequent 
action  against  the  party  who  procured  the  levy.^®  Where  stock  is  sold  in  violation 
of  an  agreement  by  which  it  was  held  as  security,  and  without  notice  or  demand  for 
payment,  no  tender  is  necessary  to  enable  the  owner  to  maintain  conversion.^" 

Parties.^^ 

The  complaint^-  must  set  out  a  cause  of  action  ^^  not  barred  by  limitations,^* 


mission  to  jury  of  question  whether  defend- 
ant had  abandoned  certain  steel  rails.  Val- 
entine V.  Long  Islajd  R.  Co.  [N.  Y.]  79  N.  E. 
849. 

17.  In  conversion  for  a  crop  raised  in  C. 
county,  defendant  could  not  justify  under  a 
mortgage  of  a  crop  in  T.  county,  nor  claim 
that  transactions  in  regard  to  crop  in  C. 
county  were  fraudulent  as  to  his  lien  in  T. 
county.  Baker  v.  Cotney  [Ala.]  43  So.  786. 
An  unqualified  refusal  to  deliver  property  on 
demand  is  a  waiver  o«  a  lien  thereon  as  a 
defense.  Ginner's  lien.  Alabama  Cotton  Oil 
Co.  V.  Weeden   [Ala  ]  43  So.  92  6. 

18.  In  suit  against  purchaser  from  a  ten- 
ant, held  for  jury  whether  defendant  had  no- 
tice of  plaintiff's  lien  as  mortgagee  and 
landlord.  Alabama  Cotton  Products  Co.  v. 
Myrick   [Ala.]   44  So.   587. 

19.  In  suit  against  a  purchaser,  held  for 
jury  whether  plaintiff  had  authorized  his 
tenant  to  sell."  Alabama  Cotton  Products  Co. 
V.  Myrick  [Ala.]  44  So.  587.  Evidence  held 
to  show  that  plaintiff  had  authorized  a  sale 
of  cattle.  Smith  v.  Armour  Packing  Co.,  6 
Ind.  T.  479,  98  S.  AV.  165.  In  suit  for  con- 
version of  goods  consigned  to  a  factor  with 
authority  to  sell  or  reconsign,  held,  under 
the  evidence,  question  was  for  jury  Avhether 
a  company  of  which  factor  was  president 
had  authority  from  principal  to  reconsign, 
draw  a  draft,  and  sell  it  to  defendant  bank. 
Smith  V.  Jefferson  Bk.,  120  Mo.  App.  527,  97 
S.  W.  247.  In  suit  against  purchaser  of 
samples  from  plaintiff's  agent,  evidence  held 
to  show  a  custom  allowing  agents  to  sell  tlie 
samples,  at  end  of  season,  and  that  defend- 
ant thus  rightfully  obtained  title.  Lauct.- 
heimer  v.  Jacobs,   126  Ga.   261,  55  S.  E.  55. 

20.  A  carrier  in  good  faith"  receiving 
property  for  transportation  may  plead  in  de- 
fense that  it  afterwards  discovered  it  to  be 
Its  own.  Valentine  v.  Long  ^land  It.  Co. 
[N.  Y.]  79  N.  E.  849.  In  a  suit  for  the  con- 
vor.sion  of  a  crop  claimed  by  plaintiff  under 
a   rent   lien,    defendant    could    show    thut    the 


tenant  had  turned  the  property  over  to  him 
in  payment  of  a  debt  (Baker  v.  Cotney 
[Ala.]  43  So.  786),  and  he  could  also  show 
the  extent  of  plaintiff's  lien  and  wliether  it 
had   been   satisfied    (Id.). 

21.  Pruitt  V.   Gunn    [Ala.]    44   So.   569. 

22.  Suit  for  conversion  of  timljer.  Zim- 
merman Mfg.  Co.  V.  Dunn   [Ala.]   44  So.  533 

23.  Lessor  destroying  and  converting 
building  and  machinery  of  lessee.  Duff  v. 
Bailey,  29  Ky.  L.  R.  919,   96  S.  W.  577. 

24.  As  to  part  of  cotton  wrongfully 
pledged,  held  plaintiff  did  not  clothe  wrong- 
doer with  ownership,  and,  as  to  remainder, 
advances  were  not  made  on  faith  of  it. 
Kempner  v.  Thompson  [Tex.  Civ.  App.]  100 
S.  W.  351. 

25.  Plummer  v.  Reeves  [Ark.]  102  S.  W. 
376. 

26.  See  7   C.   L.   851. 

27.  Delay  of  two  years  in  notifying  in- 
dorsees of  checks  wrongfully  indorsed  by  an 
agent  in  principal's  name  held  not  laches  or 
negligence  sufficient  to  defeat  conversion 
against  indorsees  where  they  did  not  cliange 
their  position  or  suffer  loss  by  tlie  delay. 
Blum,  Jr.'s  Sons  v.  Whipple  [Mass.]  80  N.  E. 
501. 

28.  Gehlert  v.  Quinn   [Mont.]   90  P.  168. 
2!».     Three    States    Lumber    Co.    v.    Blanks 

[Tenn.]    102   S.  W.   79. 

30.  V\^hipple  V.  Tucker,  123  111.  App.  223. 

31.  See  3  C.  L.  872. 
.32.     See  7  C.  L.  852. 

33.  A  petition  in  trover  which  sets  out  a 
description  of  the  property  and  its  value, 
title  in  plaintiff,  possession  in  defendant,  and 
refusal  to  deliver  on  demand.  Is  good  as 
against  a  general  demurrer.  Bank  of  Sparta 
v.  Butts,  1  Ga.  App.  771,  57  S.  E.  1061.  I'.^ti. 
tion  held  to  state  cause  of  action  for  con- 
version of  threshing  outfit  by  vendor.  Berry 
V.  Geiser  Mfg.  Co..   15  Okl.  364,  85  P.  699. 

.34  In  suit  against  an  heir  for  conver.«ion 
of  a  fund  belonging  to  th^  estate,  complaint 
held  not  to  allege  that  conversion  took  place 
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and  to  this  end  must  show  title  or  right  of  possession, ^^  and  give  a  description  of 
the  property "-  and  its  valne.^"  If  the  action  de])ends  upon  proof  of  fraud,  the  facts 
constituting  the  fraud  must  be  stated.^®  "Where  the  tort  is  waived,  it  is  not  necessary 
to  the  court's  jurisdiction  or  to  plaintiff's  right  to  recover  that  an  express  promise 
to  pay  be  alleged.^^ 

•  Ansicer  or  plea.*^ — In  trover  the  plea  of  not  guilty  puts  in  issue  every  matter 
pleadable  in  bar  except  a  release.*^  Special  arrangements  or  contracts  limiting  de- 
fendant's liability/^  or  a  subsequent  ratification  by  plaintiff,  must  be  pleaded  as 
new  matter.*^  An  admission  in  the  answer  that  defendant  was  bailee  and  plaintiffs 
joint  bailors  is  an  admisssion  of  the  right  to  a  joint  recovery  on  proof  of  the  alleged 
conversion.** 

Evidence,  issues,  proof,  variance.^'' — The  burden  is  on  plaintiff  to  establish  his 
ownership  *^  and  to  make  out  a  prima  facie  case.*'  Where  the  conversion  is  based 
upon  a  Ijreach  of  a  contract  between  plaintiff  and  a  third  person,  the  burden  is  on 
plaintiff  to  prove 'the  breach.*^     The  general  principles  of  evidence  apply.*^     Under 


at  time  when  heir  made  a  deposit,  but  later. 
Palmer  v.  O'Rouke,  130  AYis.  507,  110  N.  W. 
389. 

35.  Allegation  that  third  person  delivered 
the  property  to  defendant  does  not  tend  to 
deny  plaintiff's  title,  but  merely  aids  in  its 
description.  Bank  of  Sparta  v.  Butts,  1  Ga. 
App.  771,  57  S.  E.  1061.  An  allegation  of 
rightful  possession  at  tlie  time  of  the  tak- 
ing is  sufficient  •without  stating  the  source 
of  the  right  (Harvey  v.  Lidvall  [Or.]  87  P. 
S&5),  hence  additional  defective  allegations 
as  to  such  source  do  not  render  the  pleading 
objectionable  as  stating  mere  conclusions 
(Id.).  Not  fatal  that  complaint  alleged  that 
possession  was  as  mortgagee  witliout  set- 
ting out  the  mortgage.  Id.  Plaintiff  cannot 
be  compelled  to  disclose  the  evidence  by 
which  he  proposes  to  prove  title.  Bank  of 
Sparta  v.  Butts,  1  Ga.  App.  771,  57  S.  E.  1061. 

A  triLstee  in  bankruptcy  sliould  count  both 
upon  his  own  title  or  possession  and  that 
of  the  bankrupt  in  order  to  avoid  any  vari- 
ance as  to  where  title  or  possession  was  at 
the  time  of  the  alleged  conversion  (Burns  v. 
O'Gorman  Co.,  150  F.  226>.  but  if  no  point  is 
made  at  the  trial  a  claim  of  variance  will 
not  afterwards  be  heard  (Id.).  Contention 
that  evidence  was  insufficient  to  show  title 
in  trustee  at  date  of  conversion  as  alleged,  it 
being  shown   that  title  was  in  bankrupt.    Id. 

36.  Complaint  describing  property  as 
"Mexican  dollars"  not  demurrable  on  ground 
that  there  are  no  "dollars"  in  Mexico.  Ra- 
mirez V.  Main   [Ariz.]    89  P.  508. 

37.  In  suit  for  value  of  Mexican  money 
gambled  away  by  plaintiff's  servant,  com- 
plaint not  demurrable  for  alleging  value  at 
time  money  was  lost,  and  not  at  time  of 
demand  on  defendant.  Ramirez  v.  Main 
[Ariz.]    89  P.   508. 

3.S.  That  sale  by  plaintiff  to  defendant's 
vendor  was  procured  by  fraud.  Virginia  Tim- 
ber &  Lumber  Co.  v.  Glenwood  Lumber  Co 
[Cal.  App.]    90  P.   48. 

39.  Implied  promise  arises  from  conver- 
sion charged.  Hitson  v.  Hurt  [Tex  Civ. 
App  ]   101  S.  "W.  292. 

40.  See  7  C.  L.  852. 

41.  Ryan  v.  Young,  147  Ala.  660,  41  So. 
954. 

42.  Suit  against  warehouseman.  Barker  V- 
Lewis  Storage  &  Transfer  Co.,  79  Conn.  342, 
66  A.   143. 


43.  Southern  Car  Mfg  &  Supply  Co.  v. 
Wagner   [X.  M.]   89  P.  259. 

44.  Suit  against  warehouseman.  Barker  v. 
Lewis  Storage  &  Transfer  Co.,  79  Conn.  342, 
65  A.   143. 

45.  See  7  C.  L.  853. 

46.  Not  error  to  so  charge,  though  de- 
fense was  that  lie  iiad  sold  the  property  to 
defendants,  on  ground  that  it  compelled  him 
to  establish  a  negative.  McLean  v.  Hattan, 
127  Ga.  579,  56  S.  E.  643. 

47.  Proof  of  a  wrongful  detention  of 
property  after  demand  and  refusal  makes  a 
prima  facie  case  thougli  the  evidence  as  to 
value  may  not  be  satisfactory.  Error  to  dis- 
miss complaint.  Plunkett  Plumbing  &  Heat- 
ing Co.  V.  Bassford  Realty  Co.,  52  Misc.  479, 
102  N.  T.  S.  483.  Proof  that  plaintiff  was  in 
possession  of  the  property  at  the  time  of  the 
alleged  conv-ersion  is  sufficient  as  against 
one  who  shows  no  higher  rights.  Defect  in 
plaintiff's  mortgage  not  fatal.  Harvey  v. 
Lidvall    [Or.]    87  P.  895. 

48.  Rice  V.  Knostman  [Wash.]  88  P.  194. 
Findings  held  to  sustain  judgment  for  de- 
fendant, a  purcliaser  from  one  ■who  had  con- 
tracted to  cut  timber  for  plaintiff  and  for 
himself,  it  not  being  sliown  that  contractor 
sold   timber  cut   for  plaintiff.      Id. 

49.  Declarations  of  defendant's  agent  ex- 
planatory of  his  possession  lield  admissible 
to  show  tliat  defendant  was  claiming  exclu- 
sive custody  of  timber  wrongfully  levied  on 
thougli  statements  were  made  some  time 
after  levy.  Three  States  Lumber  Co.  v. 
Blanks  ["Tenn.]  102  S.  W.  79.  In  suit  for 
conversion  of  lumber,  evidence  that  prior  to 
alleged  trespass  defendant's  agent  "made 
overtures  with  reference  to  the  purchase  of 
timber  on  the  lands  mentioned,"  etc.,  held 
irrelevant.  Zimmerman  Mfg  Co.  v.  Dunn 
[Ala.]  44  So.  533.  In  suit  for  conversion  of 
a  crop  claimed  by  plaintiff  for  rent,  evidence 
for  defendant  held  admissible  to  show  that 
tenant  had  turned  crop  over  to  defendant  in 
payment  of  a  debt  (Baker  v.  Cotney  [Ala.] 
43  So.  786),  and  to  show  the  extent  of  plain- 
tiff's lien  and  whether  it  had  been  satisfied 
(Id.).  Certain  evidence  held  admissible  to 
show  that  cotton  removed  from  plaintiff's 
possession  had  been  set  apart  by  a  land- 
owner to  his  cropper  and  turned  over  to 
plaintiff  in  satisfaction  of  a  debt.  Farrow 
v.  Wooley   [Ala.]   43   So.   144.     Where  defend- 
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a  general  denial  of  plaintiff's  ownership,  title  in  anotlier  may  be  shown.^"  The  proof 
must  correspond  to  the  pleadings.^^  An  instruction  defining  conversion  is  properly 
refused  where  another  correct  definition  has  already  been  given." 

Verdict  and  judgmentJ''^ — An  erroneous  assessment  of  damages  for  detention 
and  use  may  be  disregarded  as  surplusage  if  the  verdict  otherwise  sufficiently  finds  for 
plaintiff  on  the  issue  of  conversion.^*  The  judgment  should  be  for  damages  and 
costs  only  without  any  provision  for  return  of  possession,^^  and,  upon  conversion 
being  found,  it  is  error  to  allow  a  counterclaim  for  storage.^*^  Conversion  being 
proven  in  a  suit  against  an  attaching  creditor,  and  constable  holding  the  property 
as  his  agent,  verdict  and  judgment  are  properly  rendered  against  both." 

Damages.^^ 

COXVERSIOX    IN    EQUITY. 


§  1.     Definttiou     and     Nature     of     Doelrine 

(728). 

g  2.   How   Eirec-teil    (728 ». 


§  3.      Reconversion    (729). 

§  4.     Effect    of    Conversion    (729). 


The  scope  of  this  topic  is  noted  below.^^ 

§  1.  Definition  and  nature  of  doctrinc.^^ — Where  realty  is  directed  to  be 
turned  into  money  or  money  into  realty,  equity,  regarding  that  as  done  which  ought 
to  be  done,  will  treat  the  property  as  having  been  already  converted  though  there  has 
been  no  change  in  fact.*^^ 

§  2.  How  effected.  By  will.^- — The  intention  of  the  testator  is  controlling, 
and  this  may  be  shown  either  by  a  positive  direction  to  sell"^  or  by  a  necessity  for 
a  sale  in  order  to  carry  out  the  testator's  plans.***  The  intention  being  otherwise 
clear,  the  use  of  inapt  terms  is  not  controlling.*'^ 


ant  sought  to  justify  the  taking  under  a 
mortgage  which  did  not  cover  the  property 
in  question,  evidence  as  to  what  the  mort- 
gagor did  with  the  money  he  received  for  the 
mortgage  was  immaterial.  Baker  v.  Cotney 
[Ala.]   43  So.  786. 

50.  Southern  Car  Mfg.  &  Supply  Co.  v. 
Wagner    [N.   M.]    89    P.    259. 

51.  In  suit  against  purcliaser  of  samples 
from  plaintiff's  agent,  proof  held  to  suffi- 
ciently correspond  with  allegations  as  to 
plaintiff's  original  ownership  and  agent's 
sale  to  defendant.  Lauchheimer  v.  Jacobs, 
126  Ga.  261,  55  S.  E.  55. 

52.  Where  court  had  already  correctly  de- 
fined conversion,  held  not  error  to  refuse  in- 
struction that  conversion  was  an  illegal  as- 
sumption or  claim  of  ownership  of  the  prop- 
erty of  another,  and  that  one  must  have  ap- 
propriated the  property  illegally  to  his  own 
use.  France  v.  Gibson  [Tex.  Civ.  App.]  101 
S.  W.  536. 

53.  See  7  C.  L.  85  4. 

54.  "We,  the  jury,  find  for  plaintiff  for  the 
mare  valued  at  $40,  and  assess  $10  damages 
for  detention  and  use,"  held  sufficient.  Mc- 
Gowan  v    Lynch   [Ala.]   44  So.   573. 

55.  Schwartz    v.    Marks,    52    Misc.    109,    101 
S.  792. 

Beale    Furniture    Co,    v.    McGrorty,    52 
643,   103  N.   Y.    S.   221. 
Pearne   v.    Coyne,    79    Conn.    570,    65    A. 


N.  Y 
56. 

Mi.sc 
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."SS.     See    3    C.   L.    874 
7  C.  L    1029. 

51).  TIiIm  topic  iucIiKlcH  the  general  rules 
of  eriuilable  conversion  and  reconver.sion. 
It    exclude.^    the    specific    application    of    such 


See,    also.   Damages, 


rules  in  the  Interpretation  of  wills  (Wills,  8 
C.  L.  2305),  administration  of  decedent's  es- 
tates (Estates  of  Decedents,  7  C.  L.  1386), 
and  the  settlement  of  partnership  affairs 
(see  Partnership,  8  C.  L.  1261). 

60.  See  7  C.  L.   854. 

61.  Devise  of  land  directed  to  be  con- 
verted into  money  and  distributed  should  be 
treated  as  devise  of  money.  Darst  v.  Swear- 
ingen,  224  111.  229,  79  N.  E.  635.  Where  will 
directed  sale  and  division  of  proceeds  one 
year  after  testator's  death.  Miller  v.  Payne, 
28  App.  D,  C.  396. 

62.  See  7  C.  L.  854. 

63.  Conversion  takes  place  where  duty  to 
sell  is  made  imperative.  Stebbens  v.  Turner, 
105  N.  Y.  S.  945.  Positive  direction  in  codicil. 
In  re  Caldwell,  188  N.  Y.  115,  80  N.  E.  663. 
Doctrine  applicable  wliere  there  was  a  posi- 
tive direction  to  sell  personalty  and  realty, 
income  from  proceeds  to  be  paid  to  widow 
until  children  become  of  age.  Llewellyn  v. 
Llewellyn,  122  Mo.  App.  467,  99  S.  W.  809. 
That  children  sold  their  interests  before  they 
all  became  of  age  did  not  prevent  distribu- 
tion as  directed.     Id. 

No  conver.slon  where  will  bequ'^athed  resi- 
due of  real  and  personal  property  after  pay- 
ment of  debts  and  certain  pecuniary  legacies, 
and  gave  executors  discretionary  power  to 
sell.  Coann  v.  Culver,  188  N.  Y.  9,  80  N.  E. 
362.  Will  held  to  make  sale  discretionary 
only.     Stebbens  v.  Turner,  105  N.   Y.  S.  945. 

64.  Power  of  Male  need  not  be  express,  but 
will  bo  implii'd  where  necessary  to  carry  out 
the  plan  of  testator.  Boehmcke  v.  McKeon, 
103  N.  Y.  S.  930.  Provision  that  after  wife's 
death    executors    should    turn    over    part    of 
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If  the  committee  of  an  incompetent  by  order  of  court  increases  the  personal 
estate  by  a  sale  of  land  in  ignorance  of  a  valid  devise  of  the  land  to  him,  the  land 
though  already  sold  will  pass  by  the  will  as  realty  so  as  to  entitle  the  committee  to 
recover  from  the  personal  estate.®**  Where  a  power  to  convert  realty  is  accompanied 
by  a  right  to  reserve  gi'ound  rents,  a  sale  for  cash  and  ground  rents  still  leaves  as 
realty  that  part  of  the  estate  represented  by  the  ground  rents."  The  rule  that  no 
conversion  takes  place  when  the  heirs  are  made  devisees  in  exactly  the  same  propor- 
tions which  they  would  have  taken  by  descent  has  no  application  where  there  is  a 
difference  in  either  the  amount  or  quality  of  the  interest  taken.*'* 

The  conversion  generally  dates  from  the  death  of  the  testator,**'^  but  this  is  also 
a  question  of  intention  to  be  gathered  from  the  provisions  of  the  will.'° 

By  conveyance  or  contract J'^ — Partnership  realty  will  be  considered  personalty 
for  all  purposes  if  such  was  the  intent  of  the  partners  evidenced  either  by  express 
agreement  or  by  the  facts  and  circumstances.'- 

§  3.  BeconversxonP — "\Miere  beneficiaries  sui  juris  all  concur,'*  they  may  elect 
to  take  without  a  conversion.'^  The  removal  of  timber  and  execution  of  deeds  is 
evidence  of  an  election  to  treat  the  property  as  realty,'®  but  the  fact  that  the  heirs 
instead  of  the  executor  execute  a  conveyance  directed  to  be  made  does  not  show 
a  reconversion  where  the  proceeds  are  applied  as  though  the  executor  himself  had 
conveyed.'^ 

§  4.  Effect  of  conversion.''^ — Where  a  will  directs  the  conversion  of  land  into 
personalty,  it  will  be  treated  as  such  in  the  hands  of  the  executors  to  the  extent  of 
its  value.^** 

COAVICTS.'' 

The  scope  of  this  topic  is  noted  below."* ^ 

The  jurisdiction  of  the  district  court  of  the  county  in  which  the  penitentiary  is 


residue  of  estate  to  a  charitable  institution 
in  cash,  and  that  other  part  should  be  used 
for  its  maintenance.  St.  John  v.  Andrews 
Inst,  for  Girls,  117  App.  Div.  698,  102  N.  Y.  S. 
808.  Where  executors  were  given  power  to 
mortgage,  sell,  or  lease  as  they  deemed  nec- 
essary to  carry  out  provisions  of  will,  and 
personalty  was  insufficient  to  pay  legacies  or 
annuities  provided  for.  Boehmcke  v.  Mc- 
Keon,  103  X.  Y.  S.  9-30.  Devise  of  all  prop- 
erty real  and  personal  in  trust  during  life 
of  wife  with  power  to  sell  realty  much  of 
which  was  unimproved.  In  re  Faile,  51  Misc. 
166,  100  X.  Y.  S.  8.:6.  Where  necessary  to  ex- 
ecution of  will,  conversion  takes  place 
though  power  of  sale  is  not  in  terms  im- 
perative. Keyser  v.  Mead,  5-3  Misc.  114,  103 
N.  Y.  S.  1091. 

65.  Direction  to  "pay  over"  used  in  con- 
nection with  "devise"  and  bequeath,  power 
of  sale  being  merely  discretionary,  and  it 
otherwise  appearing  that  no  conversion  was 
intended.  Bascom  v.  Weed,  105  N.  Y.  S.  459. 
Conversion  decreed  though  word  ""devise" 
as  well  as  "bequeath"  was  used.  St.  John  v. 
Andrews  Inst,  for  Girls,  117  App  Div.  698, 
102  N.  Y.  S.  808. 

66.  Brandreth  v.  Brandreth,  10,3  N.  Y.  S. 
1074. 

67.  Executors  could  not  charge  commis- 
sions on  principal  of  ground  rents.  In  re 
Harrison's  Estate,   217  Pa.   207,   66  A.   354. 

68.  Darst  v.  Swearingen,  223  111.  229,  79  N. 
E    635. 

89.  Where  will  gave  home  farm  to  wife 
for  life,  then  to  be  sold  and  proceeds  divided 
among  testator's  children,  held,  at  testator's 


death,  children  took  vested  interests  in  pro- 
ceeds of  farm  as  personalty  so  that  distribu- 
tees of  child  who  died  before  widow  were 
entitled  to  share  in  proceeds  after  latter's 
death.  Miller's  Ex'r  v.  Sageser,  30  Ky.  L.  R. 
837,  99  S.  ^^'.   913. 

70.  Where  land  was  to  be  sold  after  death 
or  remarriage  of  wife  to  whom  it  was  de- 
vised for  life,  but  no  one  was  named  to  make 
sale,  there  was  no  conversion  prior  to  time 
of  sale,  hence  heirs  had  attachable  interest 
after  testator's  death.  Williams  v.  Lobban 
[Mo.]  104  S.  W.  58. 

71.  See  7  C.  L.  856. 

72.  Evidence  held  to  show  intent  to  treat 
as  personalty  even  as  between  personal  rep- 
resentatives of  deceased  partner  and  heirs. 
Buckley  v.  Doig,  183  N.  Y.  238,  80  N.  E.  913; 
Id.,   15  App.  Div.  413,  100  N.  Y.  S.  869. 

73.  See  7   C.   L.   856. 

74.  All  must  concur.  Darst  v.  Swearingen, 
224  111.  229,  79  N.  E.  635. 

75.  ■V^'here  before  actual  conversion  plain- 
tiff acquired  interests  of  all  beneficiaries  by 
conveyances  and  judicial  proceedings,  ha 
could  enjoin  exercise  of  power  of  sale.  Wil- 
liams V.  Lobban   [Mo.]   104  S.  W.  58. 

76.  Keld  election.  Williams  v.  Jones 
[Wis.]   Ill  N.  W    505. 

77.  Miller  v.  Payne,  28  App.  D.  C.  396. 
See  7  C.  L.  857. 
Hardin    v.    Hassell    [Tenn.]    100    S.    W. 


78. 
79. 
'20. 
SO. 
SI. 


See  7  C    L.  857. 

This  topic  includes  the  status,  rights, 
and  liabilities  of  convicts,  and  contracts  for 
con->  'Ct  labor.    It  excludes  procedure  for  con- 
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situated  to  inquire  into  the  sanity  of  a  convict  under  sentence  of  death,  as  provided 
by  the  Xebraska  statute,  is  not  affected  by  the  fact  that  the  warden  fails  to  give  notice 
that  tlie  convict  appears  to  be  insane.*-  A  committee  of  the  estate  of  a  life  convict 
may  be  appointed  under  the  Xew  York  law  of  1889,  notwithstanding  the  convict  be- 
comes insane  after  his  incarceration  and  is  transferred  to  the  state  hospital  for  in- 
sane convicts.*^  Appointment  of  a  committee  by  a  court  of  general  jurisdiction  may 
not  be  collaterally  attacked  liecause  a  jurisdictional  fact  is  not  affirmatively  shown 
by  the  record.^*  A  convict  may  be  tried  and  convicted  for  a  crime  committed  wliile 
in  prison.^^  That  a  Avarrant  against  a  convict  for  an  offense  committed  by  him 
while  'in  prison  describes  him  as  an  "inmate"  instead  of  a  "convict"  is  not  fatal 
under  .the  ^lichigau  statute,*'*'  and  the  prison  warden  may  waive  a  mere  technical 
defect  in  the  warrant  without  prejudice  to  the  rights  of  the  accused.*^ 

Convict  labor  coniracis.^^ — In  Georgia  it  is  the  duty  of  the  county  authorities 
to  pay  the  fees  of  the  court  officers  out  of  funds  received  by  them  for  services  of  mis- 
demeanor convicts  and  turn  over  to  the  county  treasurer  only  whatever  balance  may 
remain.^*  After  convict  funds  have  been  turned  over  to  the  county  treasurer  he  has 
no  authority  to  apply  them  to  the  payunent  of  judgments  in  favor  of  officers  of  court 
for  insolvent  costs.*^  A  lessee  of  convicts  from  the  state  may  make  a  sublease  with 
the  consent  of  the  prison  commission,^^  and,  though  such  sublease  imposes  upon  the 
sublessee  certain  duties  to  the  lessee  and  to  the  state,''-  it  does  not  alter  tlie  obliga- 
tions of  the  lessee  to  the  state  or  to  the  convicts.^^  "While  the  sublessee  may  not 
assign  his  contract  without  the  consent  of  the  lessee,  the  latter  will  be  estopped  to 
deny  consent  where  he  participates  in  arrangements  to  transfer  the  convicts  to  the 
place  of  service  for  the  second  sublessee  with  knowledge  of  the  assignment.^*  A 
privilege  of  extension  in  the  sublease  passes  by  the  assignment. ^^  The  prison  com- 
mission has  no  jurisdiction  of  mere  private  disputes  between  a  lessee  and  his  sub- 
lessee as  to  who  is  entitled  to  the  services  of  convicts  where  the  protection  or  control 
of  the  convicts  is  not  involved,'**^  hence  it  may  not  merely  at  the  request  of  the  lessee 
deprive  the  sublessee  of  the  services  of  the  convicts  and  restore  them  to  the  control 
of  the  lessee,  the  sublessee  not  having  failed  in  his  duties  toward  the  state.^^ 

COPYRIGHTS. 

Literary  property  independent  of  copyright  is  elsewhere  treated."^ 
Acquisition,  extent,  and  loss  of  copyright.^^ — Property  in  a  copyright  ^  and  in 


viction,  sentence,  and  commitment  (Indict- 
ment and  Prosecution,  8  C.  L.  189),  nature 
and  extent  of  punishment  for  crime  (Crim- 
inal Law,  7  C.  L.  1010),  pardon  and  parole 
(Pardons  and  Paroles,  8  C.  L.  1224),  man- 
agement and  discipline  of  penal  institutions 
(Prisons,  Jails,  and  Reformatories,  8  C  L. 
1448),  and  peonage  laws  (Slaves,  8  C.  L. 
1945). 

82.  Laws  1901,  c.  105,  p.  507,  §  67.  Ap- 
plication by  defendant's  attorney.  Barker  v. 
State    [Neb.]    106  N.  W.   450. 

83.  Laws  1889,  p.  550,  c.  401,  applies,  and 
was  not  repealed  by  implication  by  Code  Civ. 
Proc.  §  2323a,  providing  for  the  appointment 
of  a  committee  where  an  incompetent  per- 
son has  been  committed  to  a  state  institu- 
tion and  is  an  inmate  thereof.  Trust  Co.  of 
America  v.  State  Safe  Deposit  Co.  [N.  Y.]  79 
N.  E.  996. 

84.  In  suit  by  committee  to  recover  prop- 
erty, objections  to  petition  for  plaintiff's  ap- 
pointment could  not  be  raised  by  general  de- 
murrer Trust  Co.  of  America  v.  State  Safe 
Deposit  Co.   [N.  Y.]   79  N.  E.  996. 

85.  Huffaker  v.  Com.,  30  Ky.  L.  R  33  4.  98 
S.  W.  331. 


86.  Pub.  Acts  1893,  p.  170,  Act  No.  118. 
People  V.  Cook,  147  Mich.  127,  13  Det.  Leg.  N. 
971,  110  N.  W.  514. 

87.  People  v.  Cook,  147  Mich.  127,  13  Det. 
Leg.   N.   971,   110   N.   W.   514. 

88.  See  7  C.  L.   858. 

80.  Sapp  v.  De  Lacy,  127  Ga.  659,  56  S.  B. 
754. 

90.  Could  not  be  compelled  by  mandamus. 
Sapp  v.  De  Lacy,  127  Ga.  659,  56  S.  E.  754. 

!)1,  !)2,  93,  94.  Hamby  v.  Georgia  Iron  & 
Coal  Co.,  127  Ga.  792,  56  S.  E.  1033. 

95.  Lessee'.s  estoppel  applied  to  all  pro- 
visions in  sublease.  Hamby  v.  Georgia  Iron 
&  Coal  Co.,  127  Ga.  762,  56  S.  B.  1033.  Pro- 
vision for  "renewing  and  extending  contract" 
construed. to  grant  a  privilege  of  extension 
as  distinguished  from  a  privilege  of  renewal, 
hence  no  notice  of  election  to  continue  was 
necessary.  Id.  Injunction  properly  granted 
restraining   interference   by   lessee.      Id. 

90,  97.  Hamby  v.  Georgia  Iron  &  Coal  Co., 
127  Ga.  762.  56  S.  E.  1033. 

98.     See  Property.  8  C    L    1471. 

»9.     See  7  C.  L.  859. 

1.  Assignee  of  i-iRht  of  copyright  of  orig- 
inal  painting  may   talii'  cop>iiglit   though   he 
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ihe  article  copyriglited  =  may  be  owned  and  transferred  independently  of  each 
other.'  An  author  of  a  book  may  sell  the  copyright  and  retain  right  of  dramatizing 
it,^  but  a  contract  authorizing  publication  of  a  story  in  a  magazine  does  not  consti- 
tute a  sale  of  the  copyright.*  The  copyright  act  does  not  give  owner  of  the  copy- 
right the  right  to  restrict  the  manner  in  which  the  article  is  to  be  sold,^  and  while 
it  gives  to  a  singje  publisher  the  right  to  do  what  he  pleases  with  his  copyrighted 
book,  it  does  not  confer  upon  him  the  right  to  commit  acts  in  violation  of  the  "Anti- 
Trust"  law,^  nor  does  the  copyright  of  a  pamphlet  give  its  owner  the  right  to  the 
exclusive  use  of  a  plan  of  operation  suggested  therein.^  The  transferree  of  exclusive 
right  to  publish  and  vend  a  book  during  the  terms  of  copyright  is  the  equitable  owner 
of  copyright,  and  not  a  mere  licensee.^  The  common-law  right  in  literary  property 
is  superseded  by  the  copyright  act.^  Eegistration  of  copyright  in  name  of  any 
person  other  than  the  owner  thereof  is  invalid.^"  Filing  of  the  title  of  a  magazine 
is  sufRcient  to  secure  copyright  of  articles  therein  if  they  are  written  or  owned  by 
proprietor  of  the  magazine.^ ^  Failure  to  publish  notice  of  American  copvright  in  a 
British  copyright  edition  does  not  waive  the  American  copyright  thereon,^-  and  the 
publication  of  notice  of  American  copyright  in  a  British  copyright  edition  which  in 
its  title  and  the  contents  of  several  pages  differs  from  the  American  copyright  is  a 
violation  of  the  statute.^^  The  notice  of  copyright  need  not  be  placed  upon  the 
original  painting  or  its  mount.^*  Citizens  of  foreign  nations  whose  laws  grant  to 
American  citizens  the  benefit  of  copyright  on  the  same  basis  as  its  own  are  in  this 
country  granted  equal  copyright  protection.^^  Upon  expiration  of  copyright,  exclu- 
sive right  to  publish  book  or  call  it  by  its  generic  name  ceases  to  exist.^*^  Courts  are 
not  in  accord  on  the  question  as  to  whether  the  copyright  act  should  be  strictly  ^'  or 
liberally  ^^  construed. 

Infringement^^ — Infringement  may  result  from  use  of  part  as  well  as  the 
entire  publication  protected  by  copyright,-"  but  copyrighted  works  may  be  used  for 
checking  and  independent  revision.-^  A  photograph  of  a  copyrighted  painting  or 
statue  is  an  infringement,--  but  a  perforated  sheet  adapted  to  mechanical  use  is  not 


does  not  become  the  owner  of  the  original 
painting.  American  Tobacco  Co.  v.  Werck- 
meister   [C.  C.  A  ]  146  F.  375. 

2.  Owner  of  original  painting  may  assign 
right  to  copyriglit  thereof  and  retain  owner- 
ship of  painting.  American  Tobacco  Co.  v. 
Werckmeister   [C.  C.  A.]   146  F.  375. 

3.  Ford  V.  Blaney  Amu.sement  Co.,  148  F. 
642. 

4.  Averment  of  sale  of  right  to  print  and 
publish  held  insufficient  to  show  sale  of  copy- 
right. Ford  V.  Blaney  Amusement  Co.,  148 
F.  642. 

,1.  Bobbs-Merrill  Co.  v.  Straus  [C.  C  A.] 
147  F.  15.  He  cannot,  by  a  mere  notice  pub- 
lished in  copyrighted  article,  fix  the  price  at 
which  it  is  to  be  sold.  Id.  See,  also,  Con- 
tracts, 9  C.  L.  654;  Combinations  and  Monop- 
olies, 9  C.  L.  576,  as  to  contracts  making 
sucli  restriction^ 

6.  Mines  v.   Scribner,   147   F.  927. 

7.  Burk  V.  Johnson   [C.  C.  A.]  146  F.  209. 

8.  Wooster  v.  Crane  &  Co.  [C.  C.  A.]  147 
F.   515. 

9.  Bobbs-Merrill  Co.  v.  Straus  [C.  C.  A.] 
147  F.  15.  Owner  of  common-law  riglrt 
elects  to  take  protection  offered  by  stat- 
ute he,  upon  publication,  surrenders  his  com- 
mon-law rights,  including  riglit  of  limited 
publication.      Id. 

10.  Averment  that  publisher  secured  copy- 
right in    his  name   as  agent  for   author   held 


insufficient.     Ford  v.  Blaney  Amusement  Co., 
148  F.  642. 

11.  Ford  V.  Blaney  Amusement  Co.,  148  F. 
642. 

12.  Sec.  4962,  providing  for  the  insertion 
of  copyright  notice,  does  not  apply.  Merriam 
Co.  v.  United  Dictionary  Co.  [C.  C.  A.]  146  F. 
354. 

13.  Rev.  St.  §  4962.  Merriam  Co.  v.  United 
Dictionary  Co.   [C.  C.  A.]   146  F.  354. 

14.  American  Tobacco  Co.  v.  Werckmeister 
[C.    C.    A.]    146    F.    375. 

15.  Merriam  Co.  v.  United  Dictionary  Co. 
[C.  C.  A.]   146  F.  354. 

16.  Botli  "Webster's  Dictionary"  and  tlie 
name  "Webster"  in  connection  therewith 
have  become  public  property.  Ogilvie  v.  Mer- 
riam Co.,  149  F.  858. 

17.  Cannot  be  extended  by  resort  to  equi- 
table considerations  or  strained  interpreta- 
tion. White-Smith  Music  Pub.  Co.  v.  Apollo 
Co.   [C.  C.  A.]   147  F.  226. 

18.  Ford  V.  Blaney  Amusement  Co.,  148  F. 
642;  Bracken  v.  Rosenthal,  151  F.  136. 

1».     See  7  C.  L.  860. 

20.  Merriam  Co.  v.  United  Dictionary  Co. 
[C.  C.  A.]   146  F.   354. 

21.  Hartford  Printing  Co.  v.  Hartford  Di- 
rectory &  Publishing  Co.,  146  F.  332.  Copy- 
righted directory  may  be  used  for  compari- 
son if  errors  found  are  rectified  by  independ- 
ent canvas.     Id. 

22.  Bracken    v.    Rosenthal,    151    F.    136. 
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an  infringement  on  copyriglit  of  a  musical  production.-^  lieprocluction  in  this 
countr\^  of  a  British  cop^u-ight  edition  of  an  American  book  which  is  cop^-righted  in 
this  country,  is  an  infringement  of  the  American  copyright.-*  Violation  of  restric- 
tions imposed  upon  sales  of  copyrighted  books  is  not  an  infringement.-^ 

Laches. — Whether  delay  in  commencing  action  constitutes  laches  depends  upon 
circumstances.-® 

Eemedies  and  procedure.-'' — Suit  to  enforce  riglit  secured  by  copyright  laws 
thereby  comes  within  jurisdiction  of  Federal  court  though  involving  contract  through 
which  complainant  derives  title,-*  and  suits  arising  under  copyright  acts  may  be 
brought  in  any  district  in  which  defendant  can  be  found. -^  The  owner  of  equitable 
title  to  copyright  may,  in  equity,  sue  infringers  in  his  own  namo.^°  A  restraining 
order  will  not  be  granted  where  it  will  interfere  with  defendant's  business  and  com- 
plainant's right  is  doubtful,^^  nor  to  restrain  infringement  on  copyright  of  future 
numbers  of  a  periodical  not  yet  published  or  copyrighted.^-  It  must  inform  de- 
fendant with  reasonable  certainty  of  what  is  forbidden  therel)y.^"  Complaint 
in  action  for  infringement  of  copyright  must  contain  specific  allegations  showing 
that  all  requisites  and  conditions  necessary  to  obtaining  copyright  have  been  com- 
plied with.^*  Bill  to  restrain  infringement  on  four  articles  protected  by  separate 
copyrights  and  to  set  aside  copyright  obtained  by  fraud  is  not  bad  where  parties  and 
method  of  infringement  are  the  same  and  it  shows  that  defendants  are  conspiring  to 
injure  complainant.^^  Copied  errors  are  surest  tests  of  copying.^*^  Where  copied 
matter  is  inseparable  from  original  work,  relief  is  granted  as  to  entire  publication.^^ 
Where,  at  time  of  final  judgment,  copyright  has  lost  its  value,  decree  should  be 
entered  for  accounting  with  costs.^*  Penalty  for  infringement  of  copyright  to  paint- 
ing, as  prescribed  by  Eev.  St.  §  4965,  applies  to  every  copy  sold  by  defendant  as  well 
as  every  copy  found  in  his  possession. 


23.  White-Smith  Music  Pub.  Co.  v.  Apollo 
Co.  [C.  C.  A.]  147  F.  226. 

24.  Merriam  Co.  v.  United  Dictionary  Co. 
[C.  C.  A.]   146  F.  354. 

25.  Sale  of  lawfully  printed  copy  at  price 
lower  than  authorized  by  owner  of  copyright. 
Bobbs-Merrill  Co.  v.  Straus  [C.  C.  A.]  147  F. 
15;  Scribner  v.  Straus  [C.  C.  A.]  147  F.  28; 
Authors'  &  Newspapers'  Ass'n  v.  O'Gorman 
Co.,  147  F.  616. 

26.  Delay  of  one  year  during  which  de- 
fendant proceeded  openly  with  infringement 
is  not  laches  where  complainant  during  that 
time  defended  suit  brought  by  one  of  defend- 
ants to  cancel  contract  whereby  he  acquired 
title  to  copyright.  Wooster  v.  Crane  &  Co. 
[C.  C.  A.]   147  F.  515. 

27.  See  7  C.  L.  860. 

28.  Wooster  v.  Crane  &  Co.  [C.  C.  A.]  147 
F.  515. 

29.  Service  in  New  York  on  resident  of 
Minneapolis  held  to  confer  jurisdiction.  Led- 
erer  v.  Ferris,  149  F.  250. 

30.  Wooster  v.  Crane  &  Co.  [C.  C  A.]  147 
F.  515. 

31.  But  defendant  may  be  required  to  give 
bond  for  complainant's  protection.  Louis  De 
Jonge  &  Co.  V.  Breuker  &  Kessler  Co.,  147  F. 
763.  Evidence  held  insufficient  to  justify  re- 
straining order,  but  sufficient  to  require  de- 
fendant to  give  bond.  Gopsill  v.  Howe  Co., 
149  F.  905.  Will  be  denied  where  affidavits 
tend  to  show  that  defendant  had  been  given 
local  license  to  produce  opera  at  a  stated 
royalty,  and  had  been  given  no  notice  of  the 
fact  that  owner  of  copyright  had  made  con- 
tract giving  another  manager  exclusive  right 


The  measure  of  damages  for  infringement 

to  produce  opera  until  defendant  had  ex- 
pended large  sums  in  preparation,  and  had 
made  public  announcement  of  its  production. 
Ricordi  &  Co.  v.  Hammerstein,  150  F.  450. 
Will  be  denied  where  piracy  is  denied,  com- 
plainant's right  to  copyright  is  questioned, 
and  a  counter  charge  of  piracy  is  made  by 
defendant,  and  the  facts  indicate  that  no  ma- 
terial damage  will  result  from  delay.  Sweet 
V.  Bromley  &  Co..  154  F.  754. 

32.  Sweet  v.  Bromley  &  Co.,  154  F.  754. 

33.  Order  restraining  "unlawful  use"  of 
complainant's  publication  or  use  of  "duly 
copyrighted"  matter  held  too  general.  Sweet 
V.  Bromley  &  Co.,  154  F.  754. 

34.  Must  allege  affirmatively  that  title  of 
book  and  two  copies  thereof  have  been  filed 
with  librarian  before  publication,  and  tlie  no- 
tice of  copyright  lias  been  printed  upon  each 
copy  issued.  Ford  v.  Blaney  Amusement  Co., 
148  F.  642. 

35.  Bracken  v.  Rosenthal,  151  F.  136. 

36.  Evidence  held  sufficient  to  show  in- 
fringement of  copyright  of  directory  (Hart- 
ford Printing  Co.  v.  Hartfcyd  Directory  & 
Publishing  Co.,  146  F.  332),  but  may  be  ex- 
plained by  showing  that  such  errors  were 
made  in  copying  from  a  voter's  list  (Gopsill 
V.  Howe  Co,  149  F.  905). 

37.  Hartfor<l  Printing  Co.  v.  Hartford  Di- 
rectory &  Publishing  Co.,  146  F.  332. 

38.  Where  complainant's  directory  has 
been  superseded  by  a  later  publication, 
Hartford  Printing  Co.  v.  Hartford  Directory 
&  Publishing  Co.,  146  F.  332. 

39.  American  Lithogra'pliic  Co.  v.  Werck- 
meister  [C.  C.  A.]  146  F.  377. 
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on  copyright  of  a  direetoiT  is  the  difference  between  the  cost  of  publishing  tlie  in- 
fringing directory  and  the  gross  amount  realized  from  the  sale  thereof.*" 

Coram  Nobis  and  Coram  Vobis,  see  latest  topical  index. 

CORONERS.*! 

The  scope  of  this  topic  is  noted  below.*^ 

The  Indiana  statute  authorizes  a  coroner  to  hold  an  inquest  only  when  he  has 
reasonable  grounds  to  believe  that  death  was  caused  by  violence  or  casualty.*^  That 
the  violence  or  death  occurred  in  another  county  does  not  affect  the  jurisdiction  of  a 
coroner.^*  The  determination  of  a  coroner  that  a  case  requires  an  inquest  is  not 
conclusive  against  the  county  in  passing  upon  his  claim  for  fees,*®  but  where  the  cir- 
cumstances are  such  as  to  require  it  is  a  matter  left  largely  to  the  discretion  of  the 
coroner,*^  and  he  will  not  be  denied  compensation  in  the  absence  of  a  showing  of 
bad  faith.*^  An  inquest  is  a  "criminal  proceeding"  within  the  meaning  of  a  statute 
providing  for  salaries  in  lieu  of  all  other  fees.'*®  Jurors  and  witness  have  no  dis- 
cretion justifying  disobedience  of  the  summons  of  a  coroner/*  hence  cannot  be  deriied 
compensation  solely  because  it  may  afterward  appear  that  the  inquest  was  unneces- 
sary,®" That  a  statute  requires  a  coroner  to  certify  the  fact  of  the  services  of  a 
physician  does  not  authorize  him  to  appeal  from  a  disallowance  of  the  claim  for  the 
services,  especially  where  the  inquest  Avas  tmauthorized.*'^  A  deputy  coroner's  cer- 
tificate of  death  is  admissible  in  evidence,  in  a  prosecution  for  homicide,  to  prove 
the  death  and  its  cause.®- 

CORPORATIOXS. 


§  1.  Deflnftlon  and  Natnre  of  Corporations 
(734). 

§  2.     Classification    of    Corporations    (735). 

§  3,  Creation.  Name  and  Existence  of  Cor- 
porations, and  the  Amendment,  Extension, 
and  Revival  of  Charters  (735).  Corporate 
Name  (736).  Purposes  (736).  Fees  (737). 
Pleading  and  Proof  of  Incorporation  (737). 
Amendment,  Extension  and  Revival  of  Char- 
ters (737). 

§  4.  Effect  of  Irregularities  in  Organiza- 
tion,  and    of    Failure    to    Incorporate    <73S), 

§  5.  Promotion  of  Corporations;  Acts  Prior 
to     Incorporation     (740),       Incorporation     of 


Partnersliips  (741).  Fraud  of  Promotors 
(742). 

§  6.  Citizenship  and  Residence  or  Domi- 
cile of  Corporation    (742), 

§  7.      Powers  of  Corporations    (742), 

A.  In  General   (742). 

B.  Power    to    Take    and    Hold    Property 

(743). 

C.  Power  to- Transfer  or  Incumber  Prop- 

erty and  Franchises  (743),  Mode 
of  Transfer   (744). 

Power  to  Contract  and  Incur  Debts 
(744).  Mode  of  Execution  of  Con- 
tracts (744). 

Power  to  Take  and  Hold  Stock  (745). 


D. 


E. 


40.  Moneys  received  from  advertisers  must 
be  accounted  for.  Hartford  Printing  Co.  v. 
Hartford  Directory  &  Printing  Co.,  148  F. 
470.  VA'here  more  directories  were  published 
than  were  sold,  all  items  of  cost  as  would 
have  been  the  same  had  no  more  copies  been 
printed  than  were  sold  should  be  deducted 
from  the  gross  receipts.     Id. 

41.  See  7  C.  L.  860. 

42.  This  topic  Includes  the  powers,  du- 
ties, liabilities,  and  compensation  of  coro- 
ners and  the  holding  of  inquests  by  them. 
It  excludes  the  powers  and  duties  of  the  cor- 
oner when  acting  as  sheriff  (Sheriffs  and 
Constables,  8  C.  L.  1897),  admissibility  on 
criminal  trial  of  evidence  given  at  inquest 
(Indictment  and  Prosecution,  8  C.  L.  218),  and 
verdict  or  finding  at  inquest  as  evidence  in 
civil  (see  Evidence,  7  C.  L.  1511,  also  Death 
by  Wrongful  Act,  7  C.  L.  1083;  Insurance,  8 
C.  L.  377)  and  criminal  cases  (see  Homicide, 
8  C.  L.  106). 

43.  Could  not  recover  fees  where  circum- 
stances disclosed  no  reasonable  basis  for  his 


action.     Stults  v.  Allen  County  Com'rs  [Ind.] 
81  N.  E.   471. 

44.  Jurisdiction  conferred  by  his  finding, 
and  custody  in  his  county  of  body  of  one 
who  apparently  came  to  death  by  violent, 
mysterious,  or  unknown  means.  Moore  v. 
Box  Butte  County   [Xeb.]   Ill  X.  V\'.  469. 

45.  County  board  may  determine  where 
inquest  was  reasonably  required.  Stults  v. 
Allen  County  Com'rs  [Ind.]  81  X.  E.  471. 

4(},  47.  Moore  v.  Box  Butte  County  [Neb.} 
Ill  N.  W.  469. 

48.  Magistrate  In  Anderson  county  could 
not  collect  fees  for  holding  Inquest.  Acker 
V.  Anderson   County   [S.   C]    58   S.   E.   337. 

49,  50,  Moore  v.  Box  Butte  County  [Xeb.] 
Ill   N.    W.    469. 

51.  Stults  V.  Allen  County  Comr's  [Ind.] 
81   X.   E.   471. 

52,  Signature  of  deputy  coroners  presumed 
genuine.  State  v.  Hopkins,  118  La.  99,  42 
So.  660.  Clerical  mistake  as  to  year  of  In- 
quest, and  fact  that  names  of  members  of 
coroner's  jury  were  not  given,  did  not  render 
it   inadmissible.     Id. 


734 


CORPOIJATIOXS  §  1. 


0  Cur.  Law. 


§  S.  Effeot  of  ntra  Vires  and  Illeg;ul 
Transactions    (745). 

§  i}.      Torts,  Penalties  and  Crimes   (746). 
§   10.     Actions  by  and  Against  Corporations 

(748). 

§  11.  Legislative  Control  Over  Corpora- 
tions  (740). 

§  13.  Ho-w  Corporations  May  be  Dissolved; 
Forfeiture  of  Charter;  E^tfect  of  Dissolution; 
M'iucling;  up  Under  Statutory  Provisions 
<749). 

§  13.  Sacoession  of  Corporations;  Reor- 
ganization;  Consolidation   (753). 

§   14.      Stock  and   Membership    (757). 

A.  Membership   in   Corporations  in  Gen- 

eral (757). 

B.  Capital    Stock    and    Shares    of    Stock 

(758). 

C.  Subscriptions    to    Capital    Stock    and 

Other  Agreements  to  Take  Stock 
(759).  Calls  and  Assessments 
(763). 

D.  Miscellaneous  Rights  of  Stockholders 

(764).  Right  to  Inspect  the  Books 
and  Papers  of  the  Corporation 
(767).  Remedies  for  Injuries  to 
Stockholders  or  to  the  Corporation 
(768).  Stockholders  Suing  for  Cor- 
poration (768).  Costs  and  Allow- 
ances (769).  Receivers  and  Injunc- 
tions (769).  Contribution  Between 
Stockholders    (770). 

E.  Transfer  of  Shares  (770). 

§  l.'>.      Management    of   Corporations    (772). 

A.  Control  of  Corporation  by  the  Stock- 

holders or  Members  (772).  Power 
of    the   Majority    (772). 

B.  Dealings  Between  a  Corporation  and 

Its   Stockholders    (773). 

C.  By-laws  (773). 

D.  Corporate     Meetings     and     Elections 

(774).  Notice  (774).  Election 
(775.) 

E.  The  Right  to  Vote  (776). 

P.  Appointment,  Election  and  Tenure 
of    Officers    (776). 

G.  Salary  or  Other  Compensation  of  Of- 
ficers (777). 


H.  How  Directors  Must  Act;  Directors' 
Meetings,  Records,  and  Stock  Books 
(779). 

I.  Powers  of  the  Directors  or  Trustees 
(781). 

J.  Powers  of  Officers  and  Agents  Other 
Than  Directors  or  Trustees.    (781). 

K.  Apparent  Authority  of  Officers  and 
Agents  and  Estoppel  of  the  Corpo- 
ration  and  of  Others    (787). 

Li.  Ratification  of  Unauthorized  Acts 
(789). 

M.  Notice  to  or  Knowledge  of  Officers  or 
Agents  as  Notice  to  or  Knowledge 
of   Corporation    (790). 

N.  Admissions,  Declarations,  and  Rep- 
resentations of  Officers  and  Agents 
(791). 

O.  Delegation  of  Authority  by  Directors 
(791). 

P.  Personal  Liability  of  Officers  and 
Agents    (791). 

Q.  Liability  of  Officers  for  Mismanage- 
ment (793). 

R.     Dealings  Between  a  Corporation  and 

the  Directors  or  Other  Officers  and 

Personal   Interest    in    Transactions 

(794). 

§  16.     Rights  and  Remedies  of  Creditors  of 

Corporations    (797). 

A.  The   Relation  of  Creditors    (797). 

B.  Rights    and    Remedies    of    Creditors 

Against  the  Corporation   (797). 

C.  Rights  of  Corporate  Mortgagees  and 

Bondholders    (801). 

D.  Officers   and   Stockholders   as   Credit- 

ors  (803).     Preferences   (804). 

E.  Liability  of  Stockholders  on  Account 

of  Unpaid  Subscriptions  and  Reme- 
dies   i<;04). 

F.  Personal  Liability  of  Stockholder  for 

Debts    of    Corporation,    and    Reme- 
dies   (808). 

G.  Rights    and    Remedies    of    Creditors 

Against    Directors    and    Other    Of- 
ficers   (810). 


The  scope  of  tliis  topic  is  noted  below.^-^ 

§  1.  Definition  and  nature  of  corporations.^^ — A  corporation  is  a  distinct 
entity,  irrespective  of  and  entirely  distinct  from  the  stockholders/'*  and  such  entity 
is  not  destroyed  by  the  fact  that  one  person  owns  all  the  stock.^^  As  a  general  rule^ 
therefore,  the  stockholders  are  not  liable  eitlier  for  the  contractual  obligations  of  the 
corporations  '®  or  for  its  toi't?.-'"''  provided,  of  course,  the  incorporation  is  bona  fide;^^ 


52a.  This  article  treats  generally  of  do- 
mestic private  corporations.  Foreign  cor- 
porations (see  Foreign  Corporations,  7  C.  L. 
1725),  the  taxation  of  corpoiations  (see 
Taxes,  8  C.  L.  2058),  and  the  service  of  pro- 
cess on  corporations  (see  Process,  8  C.  L. 
1449)  are  treated  in  separate  articles.  As  to 
matters  peculiar  to  corporations  for  particu- 
lar purposes,  see  Banking  and  l'"inanco,  9  C. 
L.  327;  Building  and  Loan  Associations,  9  C. 
L.  437;  Fraternal  Mutual  Benefit  Associa- 
tions, 7  C.  L.  1777;  Exchanges  and  Boards  of 
Trade,  7  C.  L.  1613;  Insurance,  8  C.  L.  377; 
Religious  Societies,  8  C.  L.  1718;  Railroads,  8 
C.  L.  1590;  Street  Railways.  8  C.  L.  2004;  Tele- 


graphs and  Telephones,  8  C.  L.  2096;  Waters 
and  Water  Supply,  8  C.  L.  2262.  Related 
topics  are  Associations  and  Societies,  9  C.  L. 
27  1;  Francliises,  7  C.  L.  1771,  and  Joint  Stock 
Companies,  8  C.  L.  521. 

53.  See  7   C.   L.   863. 

54,  55.  Commonwealth  v.  Monongahela 
Bridge  Co.,  216  Pa.   108,  64  A.  909. 

56.  Stipulations  as  to  good  will  on  sale  of 
corporation's  business.  Hall's  Safe  Co.  v. 
Herring-Hall-Marvin  Safe  Co.  [C.  C.  A] 
14*5  F.  37.  See  post,  §  16F,  Personal  Liability 
of   Stockliolders   for   Debts   of  Corporation. 

57.  See  post,  S  9i  Torts,  Penalties,  and 
Crimes. 
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but  in  order  to  prevent  a  miscarriage  of  justice  equity  will  look  beyond  the  legal  con- 
ception of  a  corporation  as  an  entity  distinct  from  its  stockholders/^  and  in  determin- 
ing, with  relation  to  Federal  jurisdiction,  whether  a  corporation  is  properly  made 
plaintiff  or  defendant,  the  purpose  of  the  corporation,  and  its  real  owners  may  l)e  con- 
sidered.^°  "WTiether  a  corporation  is  a  "person"  within  the  meaning  of  statutes  de- 
pends upon  the  intention  of  the  law-making  body  as  derived  from  the  construction  of 
the  statute.®^  The  word  "corporation"  as  used  in  statutes  sometimes  includes  joint 
stock  companies.®- 

§  2.  Classification  of  corporations.^^ — Corporations  are  variously  classified  for 
the  purpose  of  taxation,^*  with  relation  to  the  right  to  do  business  in  the  state,'^^  with 
relation  to  the  purposes  of  their  organization,'^''  and  with  relation  to  their  liability  for 
negligence.^^ 

§  3.  Creation,  name  and  existence  of  corporations,  and  the  amendment,  exten- 
sion, and  revival  of  charters. '''^ — A  corporation  may  be  created  and  organized  ipso 
facto  by  statute.®^  On  the  other  hand  the  state's  power  to  incorporate  is  sometimes 
exercised  through  the  medium  of  the  courts."*^  Municipal  authorities  have  no  power 
to  create  corporations^^  The  certificate  of  incorporation  must  be  confined  to  matters 
authorized  by  statute  to  be  inserted  therein,  without  regard  to  common-law  power,''^ 
and  all  statutory  requirements  must  be  complied  with,'^  Capacity  to  contract  quali- 
fies one  to  become  an  incorporator.'*     The  charter  of  a  stock  corporation  is  a  con- 


58.  Liability  of  stockholders  for  negli- 
g-ence.  Holbrook,  Cabot  &  Rollins  Corp.  v. 
Perkins    [C.   C.  A.]    147   F.   166. 

59.  Where  corporation,  ninety-eight  of 
whose  one  hundred  shares  of  stock  Vv'ere 
owned  by  president,  attempted  to  avoid  spe- 
cific performance  of  sale  by  president  on 
ground  that  he  had  no  autliority.  Roberts  v. 
Hilton  Land  Co.  [Wash.]  8S  P.  946.  Corpora- 
tion estopped  where  stockholders  are  es- 
topped. Chicago  R.  Equipment  Co.  v.  Na- 
tional Hollow  Brake  Beam  Co.,  123  111.  App. 
533. 

60.  Where  after  the  death  of  one  of  t-wo 
partners  who  were  residents  of  different 
states  a  holding  corporation  organized  by 
them  in  the  state  where  the  survivor  resided 
came  under  the  entire  control  of  such  sur- 
vivor through  subservient  directors,  in  a 
suit  by  the  representative  of  decedent 
against  the  survivor,  the  corporation,  and 
others,  the  corporation  was  properly  sued 
as  a  defendant  instead  of  being  made  a 
co-complainant.  Monmouth  Inv.  Co.  v.  Means 
[C.   C.   A.]    151   F.    159. 

61.  Standard  Oil  Co.  v.  State,  117  Tenn. 
618,  100  S.  W.  705.  Anti-trust  Law,  Acts 
1903,  p.  268,  c.  140,  §  1,  speaks  of  persons 
and  corporations;  section  2  mentions  only 
corporations;  section  3  mentions  only  per- 
sons; section  4  mentions  persons  and  cor- 
porations. Held  that  section  3  did  not  in- 
clude corporations.  Id.  Within  Code,  tit.  21, 
c.  9,  relating  to  proceedings  in  name  of  state 
against  "persons"  xinlawfully  exercising  pub- 
lic franchises.  State  v.  Dea  Moines  City  R. 
[Iowa]    109  N.  W.   867. 

62.  Const.  §  208,  providing  that  the  word 
"corporation,"  as  used  In  the  constitution 
sliall  include  joint  .stock  companies,  does  not 
apply  to  construction  of  statutes.  Common- 
wealth V.  Adams  Exp.  Co.,  29  Ky.  L.  R.  1280, 
97  S.  W.  386.  Ky.  St.  1903,  §  457,  providing 
that  in  construction  of  statutes  the  word 
corporation    "may"    be    construed    to    include 


joint  stock  companies,  does  not  require  such 
construction.     Id. 

63.  See   7  C.  L.  863. 

64.  See  Constitutional  Law,  9  C.  L.  610; 
Taxes,  8  C.  L.   2058. 

<).■».  See  Foreign  Corporations,  7  C.  L. 
1725. 

66.  See  Banking  and  Finance.  9  C.  L.  327; 
Insurance.  8  C.  L.  377;  Railroads,  8  C.  L. 
1590;  Municipal  Corporations,  8  C.  L.  1056, 
and  other  topics  relating  to  particular  kinds 
of  corporations. 

67.  Gitzlioffen  v.  Sisters  of  Holy  Cross 
Hospital  Ass'n  [Utah]  88  P.  691.  See,  post. 
§   !».   Torts.   Penalties,  and  Crimes. 

68.  See  7  C.  L.  864. 

69.  Laws  1860-61,  p.  54,  entitled  "An  act 
to  incorporate  the  Sisters  of  Mercy  and  the 
Female  Academy  of  Ft.  Smith."  McDonald 
V.  Shaw   [Ark.]    98  S.  W.   952. 

70.  Acts  1853-54,  p.  32,  c.  46,  as  amended 
by  Acts  1855-56,  p.  33,  c.  36,  Acts  1866-67,  p. 
577,  c.  129,  Code  1887,  §  1145.  Jordon's  Adm'r 
V.  Richmond  Home  for  Ladies,  106  Va.  710, 
56  S.  E.  730. 

71.  Shreveport  Traction  Co.  v.  Kansas 
City  S.  &  G.  R.  Co.   [La.]    44  So.  457. 

73.  People  V.  Whalen,  104  N.  T.  S.  555. 
See  post,  §  7C,  Power  to  Transfer  or  En- 
cumber   Property    and   Franchises. 

73.  Requirements  that  notice  of  incorpo- 
ration be  published  in  some  newspaper  a.'; 
"convenient"  as  practicable  to  tlie  corpora- 
tion's principal  place  of  business  require? 
publication  in  the  nearest  and  most 
convenient  paper  suitable  for  that  purpose. 
Clinton  Xovelty  Iron  Works  v.  Neitlng 
[Iowa]   111  N.  W.  974. 

74.  Statutes  removing  common-law  dis- 
abilities of  married  ^vonien  qualifies  them  to 
become  incorporators.  Good  Land  Co.  v. 
Cole  [Wis.]  110  N.  W.  895.  Incapacity  of 
married  woman  to  become  husband's  partner 
does  not  disqualify  her  to  become  a  joint  in- 
corporator with  him.     Id. 
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tract  between  the  state  and  tlie  corporation,  between  state  and  the  stockholders,  and 
between  the  corporation  and  the  stockholders." 

Corporate  name~'^ — A  corporation  has  a  proprietary  right  in  its  name,"'  whether 
it  be  incorporated  for  pecuniary  profit  or  not,^®  as  against  the  right  of  another  corpo- 
ration to  adopt  '^  or  use  ^^  the  same  name  or  one  so  similar  as  to  be  misleading. 
Whether  an  association  was  rightfully  or  wrongfully  using  a  certain  name  at  the  time 
of  its  incorporation  under  the  same  name  is  immaterial  where  the  legislature  has  the 
right  to  incorporate  it  under  such  name.®^  A  statute  changing  a  corporation's  name 
may  come  wnthin  a  prohibition  against  special  legislation."-  Irregularities  in  change 
of  name  can  be  raised  only  by  the  state  in  annullment  proceedings.*^ 

Provision  is  sometimes  made  requiring  the  corporation  to  print  or  publish  its 
name  in  such  manner  as  to  apprise  all  who  deal  with  it  of  its  corporate  character.** 

Piirposes.^^ — The  purpose  of  the  incorporation  must  be  such  as  is  authorized  by 
statute,*"  and  is  determinable  only  from  the  articles  of  incorporation.*^ 


75.  Garey  v.  St.  Joe  Min.  Co.  [Utah]  91 
P.  369.  See,  post,  this  section,  subdivision 
Amendment,  Extension,  and  Revival  of 
Charters. 

76.  See  7  C.  L.   866. 

77.  People  v.  Rose,  225  111.  496,  80  N.  E. 
293. 

Loss  of  right:  Incorporated  society  does 
not  lose  right  to  exclusive  use  of  its  cor- 
porate name  in  state  of  its  domicile  by 
joining  in  creation  of  national  body  and  be- 
coming- member  thereof,  after  seceding  from 
national  society.  State  Council  v.  National 
Council  J.  O.  U.  A.  M.    [N.  J.   Eq.]    64  A.   561. 

78.  People  V.  Rose,  225  111.  49Q,  80  N.  E 
293. 

79.  Similarity  between  "Polish  National 
Catholic  Church  of  St.  Francis,"  and  "St. 
Francis  Roman  Catholic  Church."  held  to 
justify  refusal  to  charter  church  under 
former  name  where  the  application  was  op- 
posed by  an  existing  church  of  the  latter 
name.  Polish  Nat.  Catholic  Church  of  St. 
Francis,  31  Pa.  Super.  Ct.  cS7.  Refusal  to 
change  name  of  corporation  entitled  Phila- 
delphia Lying-in  Charity  to  Central  Ma- 
ternity and  Hospital  for  Women  held  not 
shown  to  be  an  abuse  of  discretion,  though 
there  were  good  reasons  for  change,  where 
it  did  not  appear  that  some  other  name 
would  not  do,  and  there  was  another  cor- 
poration named  Maternity  Hospital.  Phila- 
delphia Lying-in  Charity  v.  Maternity  Hos- 
pital, 29  Pa.  Super.  Ct.  420.  Mandamus  to 
compel  Issue  of  certificate  of  incorporation 
under  name  of  "National  Liberty  League" 
held  properly  refused  where  there  was  al- 
ready another  corporation  in  the  state  named 
"National  Liberty  Legion."  People  v.  Rose, 
225  111.  496,  80  N.  E.  293.  Use  by  person  of 
own  name  as  part  of  name  of  corporation  in 
which  he  Is  Interested  does  not  necessarily 
forbid  similar  use  in  corporation  subse- 
quently organized  to  carry  on  competitive 
business  with  former.  Bates  Mfg.  Co.  v. 
Bates  Mach.  Co.,  141  F.  213. 

60.  Injunction  against  use  of  corpora- 
tion's name  in  state  of  Its  domicile  by  an- 
other corporation.  State  Council,  v.  National 
Council  J.  O.  U.  A.  M.  [N.  J.  Kq.]  64  A.  561. 
Ab  bet^veen  forc-ign  nncl  tI»ni<>Mtlc  corpora- 
tion* of  similar  names,  priority  In  the  use 
thereof  is  to  be  determined  by  the  time  of 
compliance  by   the  foreign   corporation   with 


the  statutes  permitting  it  to  transact  busi- 
ness in  the  state.  Central  Trust  Co.  v.  Cen- 
tral Trust  Co.,  149  F.  789.  Domestic  corpora- 
tion held  prior  in  right  to  use  of  corporate 
name  similar  to  that  of  foreign  corporation 
which  had  transacted  business  illegally  in 
the  state  prior  to  incorporation  of  the  domes- 
tic company.  Id.  Doinestic  corporation 
having  established  prior  right  to  use  name, 
bill  would  not  lie  by  foreign  corporation  to 
compel  delivery  to  it  of  all  mail  addressed 
with  such  name.     Id. 

81.  National  Council  v.  State  Council  of 
Virginia,  203  U.  S.  151,  51  Law.  Ed.  132. 

82.  Attempted  change  of  name  of  Ari- 
zona Pioneers'  Historical  Society  held 
special  legislation,  and  void  under  the  Har- 
rison Act.  Leatherwood  v.  Hill  [Ariz.]  89 
P.   521. 

S3.  Irregularity  in  cliange  of  name  is 
available  only  at  instance  of  state  in  direct 
proceedings  to  annul  the  charter.  See.  Civ. 
Code  1902,  §  1885.  Sumpter  Tobacco  Ware- 
house Co.  V.  Phoenix  Ins.  Co.  [S.  C]  156  S.  E. 
654. 

84.  "Inc."  held  not  equivalent  to  "incor- 
porated" within  Ky.  St.  1903,  §  576,  requir- 
ing latter  word  to  be  used  on  corporation's 
sign  at  its  principal  place  of  business.  Com- 
monwealth V.  Ainerican  Snuff  Co.,  30  Ky.  L. 
R.  1373,  101  S.  W.  364.  Ky.  St.  1903,  §  576, 
requiring  corporations  to  place  word  "in- 
corporated" under  its  name  on  all  its  ad-* 
vertising  and  printed  matter,  being  Intended 
merely  to  require  notice  to  those  dealing 
with  corporation,  does  not  require  such 
words  to  be  placed  on  goods  labeled  with 
the  corporate  name.  Jung  Brewing  Co.  v. 
Com.,  29  Ky.  L.  R.  939,  96  S.  W.  476. 

sr,.     See   5  C.   L.   768. 

86.  Under  Acts  1853-54,  p.  32,  c.  46,  as 
amended  by  Acts  1855-56,  p.  33,  c.  36,  Acts 
1866-67,  p.  577,  c.  129,  Code  1887,  §  1145,  au- 
tliority  given  to  courts  to  incorporate  for 
purpose  of  conducting  any  enterprise  or 
business  which  might  be  conducted  by  an 
individual  body  politic  or  corporate,  in- 
cludes incorporation  for  purpose  of  provid- 
ing home  for  Indigent  women.  Jordan's 
Adm'r  v.  Richmond  Home  for  Ladles,  106  Va. 
710,  56  S.  E.  730.  Incorporation  for  purpose 
of  providing  home  for  indigent  women  of 
certain  r<'l)gious  denomination  held  not 
within  prohibition  of  Const.  1869,  art.  5,  §§  14,^ 
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Pleading  and  proof  of  iiicorporafioi}.'^° — A  o:<-'nera]  allcpition  of  incorporation  is 
sufficient  on  demurrer,-"'  and  the  nse  of  a  name  importing  a  corporation  may  dispense 
with  the  necessity  of  any  such  allegation  at  all/'^  Where  the  contract  sued  on  is  in- 
seited  in  the  declaration,  insufficiency  of  allegation  of  corporate  existence  of  the 
defendant  may  be  supplied  by  the  recitals  of  the  contract/-'-  An  allegation  that  de- 
fendant is  a  corporation  of  a  certain  state  is  equivalent  to  an  allegation  that  it  is  a 
coi-poration  existing  under  the  laws  of  such  state.^=*  Nul  tiel  corporation  must  be 
pleaded  in  abatement,''*  and  the  plea  give  the  plaintiif  a  better  writ. "^  Such  a  plea 
is  inconsistent  with  the  general  issue."*^ 

AVhen  corporate  existence  is  alleged,  the  burden  is  on  the  other  party  to  disprove 
such  existence,"'  and  the  rule  is  the  same  where  the  name  imports  a  corporation, 
though  incorporation  be  not  pleaded.**^  The  original  charter,  duly  certified,  is  the 
highest  evidence  of  incorporation,''''  but  such  fact  may  also  be  proved  by  copies  ^  and 
public  records.^  Whether  an  application  for  a  charter  was  merely  tentative  or  not 
is  a  question  of  fact  for  the  jury.^  A  general  appearance  by  a  corporation  defend- 
ant is  an  admission  of  its  corporate  existence.*  Of  course,  corporate  existence  need 
not  be  proved  when  it  is  not  material.^ 

Amendment,  extension  and  revival  of  rliartcrs.''' — -In  granting  charters  or  au- 


17,  against  incorporation  of  religious  socie- 
ties. Id.  See  Religious  Societies,  8  C.  L. 
1718. 

87.  Extrinsic  evidence  in  suit  for  negli- 
gence not  admissible  to  show  that  defend- 
ant was  a  charitable  corporation.  Gitzliof- 
fen  V.  Sisters  of  Holy  Cross  Hospital  Ass'n 
[Utah]  88  P.  691.  Held  not  purely  chari- 
table corporation.     Id. 

88.  See  7  C.  L.  867. 
8S>.     See    7    C.    L.    868. 

{»0.  On  demurrer  to  complaint  alleging 
merely  incorporation  and  the  filing  of  certi- 
ficate of  incorporation,  without  stating  con- 
tents, it  will  be  presumed  that  corporation 
■was  legally  incorporated  and  that  certificate 
contained  information  required  by  statute, 
remedy  for  indefiniteness  or  uncertainty  in 
such  regard  being  by  motion  to  make  more 
definite  and  certain.  Avon  Springs  Sanita- 
rium Co.  V.  Weed,  104  N.  Y.  S.  58. 

91.  Burden  of  proof  on  defendant  to  dis- 
prove corporate  existence  of  plaintiff  in  suit 
by  payee  of  note  whose  name  imputed  incor- 
poration. Van  Winkle  Gin  &  Mach.  Works 
V.  Mathews  [Ga.  App.]  58  S.  E.  396.  Name 
"M  Fust's  Sons  &  Co."  did  not  impart  cor- 
porate existence  so  as  to  preclude  amend- 
ment describing  the  concern  as  a  partnersliip 
and  giving  names  of  partners.  Austin  v. 
Fust's  Sons  &  Co.  [Ga.  App.]  58  S.  E.  318. 
Assignment  on  certorari  to  review  finding 
against  illegality  of  execution  that  judg- 
ment was  void  because  plaintiff  was  named 
as  "Augusta  Drug  Co.,"  without  allegation 
as  to  whether  it  was  a  corporation  or  part- 
nersliip,  overruled.  Glenn  v  Augusta  Drug 
Co.,  127  Ga.  5,  55  S.  E.  1032.  Mere  use  of 
term  "company"  in  pleading  and  acknowl- 
edgment of  such  name  by  defendant  by  ap- 
pearance does  not  inipoit  coi-porate  exis- 
tence. Keystone  Pub.  Co.  v.  Hill  Dryer  Co., 
105  N.  Y.  S.  894. 

i>2,  !>3.  Mathieson  Alkali  Works  v.  Mathie- 
son    [C.  C.  A.]    15«   F.   241. 

94.  Hence  cannot  be  pleaded  after  over- 
ruling  of    motioo    for    change    of    venue    and 
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filing  of  general  issue.  Keokuk  &  Hamil- 
ton Bridge  Co.  v.  Wetzel,  228  111.  253,  81  N. 
E.   864. 

95.  Must  point  out  the  character  of  de- 
fendant, whether  partnership,  Joint  stock 
company,  etc.  Keokuk  &  Hamilton  Bridge 
Co.  V.  Wetzel,   228  111.   253,   81  N.  E.  864. 

96.  When  filed  with  general  issue  it  will 
be  stricken.  Keokuk  &  Hamilton  Bridge  Co. 
V.  Wetzel,  228  111.  253,  81  N.  E.  864. 

97.  In  suit  by  corporate  payee  of  note. 
Van  Winkle  Gin  &  Mach.  Works  v.  Mathews 
[Ga.  App.]  58  S.  E.  396.  Admission  by  de- 
fendant of  execution  of  note  sued  on  when 
coupled  with  presumption  of  incorporation 
arising  from  plaintiffs  allegation  of  incor- 
poration makes  prima  facie  case  and  entitles 
defendant  to  open  and  close  though  he  de- 
nies plaintiff's  allegation  of  incorporation. 
Id. 

98.  Van  Winkle  Gin  &  Mach.  Works  v. 
Mathews   [Ga.  App.]   58  S.  E.  396. 

99.  Sumter  Tobacco  Warehouse  Co.  v. 
Phoenix  Ins.  Co  [S.  C]  56  S.  E.  654. 

1.  Certified  copy  of  articles  of  incorpora- 
tion makes  a  prima  facie  case  of  the  legal 
existence  of  the  corporation  and  its  right 
to  do  business.  Leavengood  v.  McGee  [Or.] 
91   P.   453. 

2.  By  records  of  register  of  deeds.  Fields 
V.  U.  S.,  2  7  App.  D.  C.   4  33. 

3.  Hence  examination  of  stockholder  as  to 
statements  in  application  for  cliarter  held  not 
inadmissible  on  ground  that  application  was 
only  tentative.  North  American  Restau- 
rant &  Oyster  House  v.  McElligott,  227  111. 
317,  81  N.  E.  388. 

4.  Southern  R.  Co.  v.  Hundley  [Ala.]  44 
So.  195;  Pittsburg,  etc.,  R.  Co.  v.  Lightheiser 
[Ind.]   78  N.  E.   1033. 

5.  In  action  against  maker  of  notes  pay- 
able to  a  corporation  and  indorsed  by  it  to 
plaintiff,  proof  of  the  indorsee's  corporate 
existence  is  immaterial.  Jones  v.  Evans 
[Cal.  App.]    91  P.  532. 

6.  See  7   C.  L.   864. 
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tliorizing  the  creation  of  corporations  under  general  laws,  the  state  may  expressly 
reserve  the  power  to  alter,  amend,  or  repeal,  and  such  reservation  becomes  a  part  of 
the  contract  between  the  state  and  the  corporation  and  is  binding  not  only  upon  the 
corporation  but  also  upon  the  stockholders ;'  but  such  reserved  power  applies  merely 
as  between  the  corporation  and  the  state  and  will  not  authorize  a  change  of  the 
fundamental  character  of  the  corporation,  the  impairment  of  grants  or  vested  rights, 
or  of  the  obligation  of  contract  between  the  stockholders  among  themselves  or  be- 
tween them  and  the  corporation,  except  insofar  as  such  effects  result  incidentally 
from  the  exercise  of  the  power  as  between  the  state  and  the  corporation.^  Nor  does 
the  reservation  of  the  right  to  alter  or  repeal  corporation  charters  authorize  the  im- 
pairment of  the  contracts  of  corporations  with  third  persons.®  A  proviso  in  an  act 
authorizing  an  amendment  that  nothing  shall  be  inserted  contrary  to  the  law  under 
which  the  corporation  was  organized  will  not  prevent  the  insertion  of  powers  con- 
ferred by  an  amendment  to  the  original  law  or  by  general  laws  relating  to  corpora- 
tions in  general,"  nor  will  such  proviso  prevent  any  such  general  law  from  being  read 
into  the  amended  certificate  of  incorporation  as  an  existing  law;  ^^  but  the  intention 
not  to  repeal  special  charter  provisions  by  subsequent  general  statutes  will  be 
'presumed.^^  An  amendment  by  the  stockholders  must,  of  course,  be  within  the 
scope  of  their  authority  to  amend. ^^  The  competency  of  witnesses  to  a  petition  for 
amendment  is  controlled  by  the  same  rules  applicable  in  the  trial  of  cases,^*  An  ex- 
tension of  the  life  of  a  corporation  lessor  extends  also  the  operation  of  a  lease  orig- 
inally for  a  term  extending  beyond  such  lessor's  corporate  life.^^ 

§  4.  Effect  of  irregularities  in  organization,  and  of  failure  to  incorporate}^ — ■ 
Defects  and  irregularities  may  be  cured  by  subsequent  statutes,"  or  by  complying 
with  the  provisions  of  statutes  enacted  for  such  purpose  ^*  or  in  some  cases  by  com- 
pliance with  the  provisions  which  should  have  been  complied  with  in  the  first 
instance.^® 

Stockholder  as  partner  or  agent.-" — Somewhat  analogous  to  the  liability  of  in- 


7.  Garey  v.  St.  Joe  Min.  Co.  [Utah]  91  P. 
869. 

8.  Contract  between  state  and  corporation 
and  state  and  stockholders  may  be  changed, 
etc.,  but  not  contract  between  corporation 
and  stockholders.  Garey  v.  St.  Joe  Min.  Co. 
[Utah]  91  P.  36L>,  discussing  at  It-ngth  the 
extent  to  which  the  state  may  go  under  such 
a  reserved  power.  Statute  authorizing  ma- 
jority of  stockholders  to  amend  articles  so  as 
to  make  full  paid  stock  which  is  expressly 
made  nonassessable  by  original  articles  as- 
sessable held  not  within  reserved  power  to 
alter,  amend,  etc.  Id.  Const.  §  238  does  not 
refer  to  powers  conferred  on  corporation  and 
which  enter  into  its  contract  with  subscrib- 
ers.     Bernstein   v.    Kaplan    [Ala.]    43   So.    581. 

9.  See,  Const.  Neb.  art.  11  b,  §  1.  Omaha 
Water  Co.  v.  Omaha  [C.  C.  A.]   147  F.  1. 

10.  11.  Colgate  V.  United  States  Leather 
Co.    [N.   J.    Eq.]    67   A.    657. 

12.  In  re  Morgan's  Louisiana,  etc.,  Co.,  117 
La.  593,  42  So.  150  "Authorized  by  law"  as 
used  In  a  certificate  of  incorporation  does 
not  refer  merely  to  law  as  it  exists  at  time 
of  filing  of  coriiticate,  to  the  exclusion  of 
subsequent    changes    in    the    law.      Id. 

IS.  Authority  to  change  "location  of  its 
principal  office"  held  to  authorize  change  of 
place  of  "principal  places  of  business."  Bern- 
stein V.  Kaplan    [Ala.]    43  So.   581. 

14.  Under  Shannon's  Code,  §  2542,  provid- 
ing that  the  signatures  of  corporators  to  pe- 


tition for  amendment  must  be  acknowledged 
or  "proved  by  one  vifitness  before  the  county 
court,"  etc.,  any  witness  is  competent  who 
could  testify  in  court  about  the  matter  in- 
volved, and  hence  interest  in  the  charter  will 
not  disqualiy  him.  Pope  v.  Merchants'  Trust 
Co.    [Tenn.]    103   S.   W.   792. 

15.  Hill  V.  Atlantic  &  N.  C.  R.  Co.,  143 
N.    C.   539,   55   S.   E.   854. 

16.  See  7  C.  L.  868. 

17.  Any  Irregularity  in  organization  of 
plaintiff  consolidated  railroad  corporation 
held  cured  by  Act  No.  120,  p.  281,  of  1904, 
Shreveport  Trac.  Co.  v.  Kansas  City  S.  &  G. 
R.  Co.    [La.  44  So.  457. 

18.  Code  1896,  §  1286,  providing  that  In- 
corporation in  the  name  of  individuals  witli- 
out  using  some  word  indicating  the  natura 
of  the  business  to  be  carried  on,  followed 
by  the  word  "company,"  or  "corporation," 
shall  be  "void,"  must  be  construed  in  con- 
nection with  section  1282,  providing  method 
of  curing  noncompliance  with  the  statute, 
and  as  thus  construed  the  word  "void" 
means  "voidable."  State  v.  Colias  [Ala.]  43 
So.  190. 

ly.  Corporation  which  has  failed  to  file 
certificate  as  required  by  Kurd's  Rev.  St. 
]905,  p.  497,  c.  32,  may  become  de  jure  by 
filing  such  certificate.  Marshall  v.  Keach, 
227  111.   35,  81  N.  E.  29. 

20.     See  7  C.  L.  869. 
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corporators  as  partners  or  agents,  though  not  identical  with  it,  is  the  statutory 
liability  growing  out  of  defects  in  organization.-^ 

De  facto  corporation.^-— A  de  facto  corporation  results  from  a  bona  fide  attempt 
to  incorporate  under  a  law  providing  for  such  incorporation,  followed  by  a  bona 
fide  attempt  to  organize  and  to  transact  business,^^  or  such  a  corporation  may  result 
from  an  attempted  consolidation.^*  Such  a  corporation  is  recognized  as  a  legal 
entity  for  most  purposes,-"  even  in  criminal  law,-^  such  being  the  necessary  result  of 
the  doctrine  that  the  legality  of  its  existence  can  be  attacked  only  by  the  state,-^  the 
doctrine  of  collateral  attack,  and  that  of  estoppel. ^^ 


21.  Under  Code,  §§  1614,  1616,  stockhold- 
ers are  personally  liable  for  corporation's 
debts  where  notice  of  incorporation  required 
by  §  1613  is  not  filed.  Houts  v.  Sioux  City 
Brass  Works  [Iowa]  110  N.  W.  166.  Plead- 
ing held  to  charge  liability  under  Code, 
§§  1614,  1616,  and  not  as  copartners,  notwith- 
standing allegations  of  ^  partnership.  Id. 
Stockholder  who  became  such  within  the 
three  months  allowed  for  publication  of 
notice  of  incorporation  held  liable  under 
Code,  §  1616,  for  debt  contracted  thereafter, 
though  he  was  not  one  of  original  incorpora- 
tors. Clinton  Novelty  Iron  Works  v.  Neiling 
[Iowa]    111  N.  W.   974. 

23.     See  7   C.  L.   869. 

23.  MarshaU  v.  Keach,  227  IH.  35.  81  N.  E. 
29;  Leavengood  v.  McGee  [Or.]  91  P.  453. 
Corporation  acting  as  such  pursuant  to  arti- 
cles regularly  filed,  having  a  board  of  di- 
rectors, and  exercising  corporate  functions, 
held  at  least  a  de  facto  corporation.  Mars- 
ters  V.  Umpqua  Valley  Oil  Co.  [Or.]  90  P.  151. 
De  facto  corporation  held  to  result  from 
bona  fide  attempt  to  organize  improvement 
district  under  Kirby's  Dig.  §§  5665-5666 
where  only  defect  was  in  signatures  to  peti- 
tion for  the  incorporation  and  such  defect 
was  due  to  ambiguity  of  statute.  Whipple 
V.   Tuxworth    [Ark.]    99   S.   W.   86. 

Transaction  of  bu.siuess  consists  of  doing 
some  of  the  things  which  the  corporation 
purports  to  be  authorized  to  do,  such  as  con- 
veyance of  property.  Leavengood  v.  McGee 
[OV.]   91  P.  453. 

IVote;  To  create  a  de  facto  corporation  there 
must  be  a  law  under  whicli  said  corporation 
may  be  created,  together  with  user  under 
the  law.  American  Trust  Co.  v.  Minnesota 
&  Northwestern  Railroad  Co.,  157  111.  641,  42 
N.  E.  153.  Where  there  was  an  honest  at- 
tempt of  the  corporators  to  organize  a  cor- 
poration under  the  laws  of  the  state,  and 
all  the  necessary  steps  had  been  taken  ex- 
cept that  the  final  certificate  had  not  been 
recorded  by  the  recorder  of  deeds,  and 
thereafter  the  necessary  officers  had  been 
elected,  who  had  proceeded  to  the  transac- 
tion of  business  as  a  corporate  body,  these 
facts  would  establish  a  corporation  de  facto. 
Bushnell  v.  Consolidated  Ice  Macliine  Co.,  138 
111.  67,  27  N.  E.  596.  A  corporation  is  a  de 
facto  one  where  the  law^  authorizes  such  cor- 
poration and  wliere  the  company  has  made 
an  effort  to  organize  under  tliat  law  and  is 
transacting  business  in  the  corporate  name. 
]  Cook  on  Stock  &  Stockholders  &  Corpora- 
tion Law  (3d  Ed.)  §  234;  8  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  p.  747.  A  de  facto  corpora- 
tion, as  long  as  it  exists,  is  a  reality.  It 
has  a  substantial  legal  existence.  Society  v. 
Cleveland,  43  Ohio  St.  481,  3  N.  E.  357;  8  Am. 
&   Eng.    Ency.   of   Law    (2d   Ed.)    p.    7  48,   and 


cases  there  cited.  It  is  the  settled  law  that 
neither  the  eligibility  of  the  directors  of  a 
de  facto  corporation  nor  the  rightfulness  of 
its  existence  can  be  inquired  into  collaterally. 
Cincinnati,  Lafayette  &  Chicago  Railroad  Co. 
V.  Danville  &  Vincennes  R.  Co.,  75  111.  113, 
and  cases  there  cited.  See,  also,  Chicago 
Telephone  Co.  v.  Northwestern  Telephone 
Co.,  199  111.  324,  65  N.  E.  329;  People  v.  Peder- 
son,  220  111.  554,  77  N.  E.  251.  Proof  of  the 
existence  of  a  corporation  de  facto  is  suffi- 
cient on  a  plea  of  nul  tiel  corporation. 
Cozzens  v.  Chicago  Brick  Co.,  166  111.  213,  46 
N.  E.  788;  Mitchell  v.  Deeds,  49  111.  416,  95 
Am.  Dec.  621.  The  introduction  of  the 
charter  of  a  corporation,  with  the  proof  of 
the  exercise  under  it  of  the  franchises  and 
powers  thereby  granted,  is  sufficient  to  es- 
tablish the  existence  of  a  corporation  de 
facto.  St.  Louis,  Alton  &  Terre  Haute  Rail- 
road Co.  V.  Belleville  City  Railway  Co.,  158 
111.  390,  41  N.  E.  916.  The  directors  and 
officers  of  the  de  facto  corporation  are  not 
relieved  from  the  liability  imposed  by  sec- 
tion 18  of  said  chapter  32  on  corporations. 
"There  must  be  a  corporation  de  jure  in 
order  to  escape  tliat  liability."  Butler 
Paper  Co.  v.  Cleveland,  220  111.  128.  77  N.  E. 
9  9,  110  Am.  St.  Rep.  230;  Loverin  v.  McLaugh- 
lin, 161  111.  417,  44  N.  E.  99.  It  was  held,  in 
Gade  v.  Forest  Glen  Brick  &  Tile  Co.,  165 
111.  367,  46  N.  E.  2S6,  that  the  capital  stock 
of  a  corporation  miglit  be  reduced  before 
recording  the  final  certificate  in  the  recor- 
der's office,  and  that  creditors,  after  notice 
of  tlie  reduction  of  such  capital  stock,  would 
be  confined  to  the  reduced  capital,  as  they 
did  not  become  creditors  until  after  the  cer- 
tificate was  recorded  and  the  notice  of  the 
reduction  published  as  required  by  law.  As 
to  the  various  phases  and  duties  of  de  facto 
corporations  see  Curtis  v.  Tracy,  169  111.  233, 
48  N.  E.  399,  61  Am.  St.  Rep.  16S;  McCormick 
V.  Market  Nat.  Bank,  162  111.  100.  44  N.  E. 
381;  Edwards  v.  Armour  Packing  Co.,  190  111. 
467;  60  N.  E.  807;  Gunderson  v.  Illinois  Trust 
&  Savings  Bank,  199  111.  422;  65  N.  E.  326; 
Gay  V.  Kohlsaat,  233  111.  260,  79  N.  E.  77; 
Hudson  V.  Green  Hill  Seminary,  113  111.  618. 
From   Marshall   v.    Keach    [111.]    81    N.    E.    29. 

24.  Smith  v.  Cleveland,  etc.,  R.  Co.  [Ind.] 
81    N.    E.    501. 

2.5.  See  post,  tliis  section,  subdivision 
Collateral  Attack.  Power  of  eminent  domain 
may  be  exercised  by  de  facto  corporation. 
Smith  V.  Cleveland,  etc.,  R.  Co.  [Ind.]  81  N.  E. 
501.  Conveyance  of  property  by  or  to  de 
facto  corporation  valid.  Leavengood  v. 
McGee    [Ore.]    91  P.   453. 

26.  On  indictment  against  corporation  re- 
ceiver for  embezzlement,  proof  of  a  de  facto 
corporation  is  sufficient.  Fields  v.  U.  S.,  27 
.\pp.  D.  C.  433. 

27.  Leavengood  v.  McGee    [Or.]    91  P.   453; 
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Collateral  altad-P — Tlic  corporate  existence  of  a  de  facto  corporation  cannot 
be  collaterally  attacked,^"  whether  the  irregularities  or  defects  charged  relate  to  its 
original  organization,-'^  amendments  or  changes  in  its  charter,^-  consolidation  with 
otiier  corporations,^^  or  forfeiture  of  its  charter.^* 

Estoppel  to  drni/  incorporation."^ — Persons  dealing  with  a  corporation  as  such 
are  generally  estopped  to  deny  its  corporate  existence,"''  and  a  purported  corporation 
may  be  likewise  estopped,'"'"  but  one  is  not  usually  estopped  to  assert  total  lack  of 
corporate  existence  and  powers  on  the  part  of  a  purported  corporation,'^  nor  is  an 
alleged  corporation  estopped  as  against  one  who  knew  that  it  was  not  a  corporation."* 
The  state  is  not  estopped  to  deny  the  corporate  existence  or  to  assert  the  illegality 
of  the  organization  of  a  corporation  by  summoning  it  in  quo  warranto  proceedings 
in  its  corporate  name.**' 

§  5.  Promotion  of  corporations;  acts  prior  to  incorporation.*'^ — A  promoter  is 
one  who  brings  about  the  incorporation  and  organization  of  a  corporation.^^  Whether 
in  a  particular  case  one  was  a  promoter  is  a  question  of  fact.''^  Subject  to  the  doc- 
trines relative  to  the  fraud  of  promoters,**  promoters  may  act  in  their  own  behalf 
as  the  parties  interested  in  the  creation  of  the  corporation,  and  may  take  such  steps 
as  in  their  judgment  will  best  promote  the  object  in  view.*^  They  are  not  ordinarily 
obliged  to  protect"  the  interests  of  the  proposed  corporation  by  drawing  upon  their 
own  resources."     A  corporation  is  not  bound  by  the  engagements  in  its  behalf  made 


Marsters    v.    Umpqua    Valley    Oil    Co.,     [Or.] 

90  P.  151. 

28.  See  next  two  subdivisions  of  tins  sec- 
tion. 

29.  See   7   C.   L.   869. 

30.  In  private  suit.  See  Civ.  Code.  §  o58, 
As  amended  by  act  of  1901.  Robinson  v. 
Blood  [Cal.]  91  P.  258. 

31.  In  proceedings  to  construe  will,  cor- 
porate existence  of  legatee  held  not  assail- 
able for  irregularities  In  organization. 
Smith  V.  Havens  Relief  Fund  Soc,  118  App. 
Div.  678,  103  N.  Y.  S.  770.  Decree  in  favor  of 
de  facto  corporation  not  subject  to  collateral 
attack  based  on  defects  in  organization. 
Whipple  V.  Tuxworth   [Ark.]   99  S.  W.  86. 

32.  Irregularities  in  change  of  name  not 
available  collaterally.  Sumpter  Tobacco 
Warehouse  Co.  v.  Phoenix  Ins.  Co.  [S.  C] 
56  S.  E.  654.  Under  Shannon's  Code,  §§  2031, 
2064,  providing  cnat  neither  corporation  nor 
per.son  dealing  with  it  cun  set  up  want  of 
legal  organization,  incompetency  of  witness 
to  signatures  of  corporators  to  application 
for  amendment  to  charter  cannot  be  set  up 
in  action  for  subscription  price  of  stock  Is- 
sued pursuant  to  the  amendment.  Pope  v. 
Merchants'   Trust   Co.    rTeiin.]    103   S.   W     792. 

3.^.  Where  provisions  relative  to  consol- 
idation had  been  substantially  complied  with, 
and  the  consolidated  corporation  had,  exer- 
cised corporate  functions  for  seventeen 
years.  Smith  v.  Cleveland,  etc.,  R.  Co.  [Ind.] 
81  N.  E.   501. 

34.  Stockholder  sued  by  judgment  creditor 
of  corporation  could  not  question  corpora- 
tion's existence  on  ground  that  such  existence 
had  been  forfeited.     Itobinson  v.  Blood  [Cal.] 

91  P.    258. 

tir,.     See  7  C.  L.  870. 

36.  When  corporation  had  been  doing 
business  several  years  before  the  defendant 
subscribed,  and  he  tlius  had  ample  oppor- 
tunity to  learn  the  facts  before  subscribing. 
Farmers'  Mut.   Tel.  Co.  v.  Howell,   132  Iowa, 


22,  109  N.  W.  294.  Defendant  in  indictment 
against  corporation  recei>'«r  for  embezzle- 
ment could  not  question  corporation's  exis- 
tence where  it  was  at  least  a  de  facto  corpo- 
ration.     Fields  v.  U.   S.,  27  App.  D.  C.   433. 

37.  Concern  doing  business  under  name 
importing  incorporation  cannot,  after  its  in- 
corporation, deny  its  corporate  existence  at 
the  time  it  executed  a  contract  in  manner 
and  form  implying  corporate  existence.  Mu- 
tual   Aid    Ass'n    v.    Hogan,    124    111.    App.    447. 

38.  Grantee  of  land  not  estopped  to  de- 
fend suit  to  foreclose  mortgage  gi7'en  as  se- 
curitj'  on  ground  that  grantor  had  no  cor- 
porate existence  or  powers  whatever.  Laf- 
ferty  v.   Evans,  17  Okl.   247,   87  P.   304. 

39.  Kohlsaat  v.  Gay,  126  111.  App.  4,  afd., 
223  111.  260,  79  N.  E.  77. 

40.  State  V.  Inner  Belt  R.  Co.,  74  Kan.  413, 
87  P.  696. 

41.  See  7  C.  L.  871. 

42.  Holder  of  options  on  coal  in  place  wlio 
organizes  corporation  for  ostensible  purpose 
of  mining  and  selling  the  coal,  the  stockhold- 
ers and  directors  holding  merely  "qualifi- 
cation" stock,  and  the  option  being  sold  to 
(he  corporation,  held  a  promoter.  Cox  v. 
National  Coal  &  Oil  Inv.  Co.,  61  W.  Va.  291, 
56  S.  E.  49,4. 

43.  Evidence  held  insuflficient  to  show  that 
persons  who  sold  property  to  corporation 
were  promoters.  South  Missouri  Pine  Lum- 
ber Co.  V.  Crommer,  202  Mo.  504,  101  S.  W.  22. 

44.  See  post,  this  section,  subdivision 
Fraud   of   Promoters. 

4.-..  Feitel  v.  Dreyfous,  117  La.  756,  42  So. 
259. 

4«.  Evidence  held  to  show  no  obligation 
on  part  of  promoters  to  convey  to  corpora- 
tion property  purchased  by  them  after  expi- 
ration of  option  which  they  had  conveyed  to 
the  corporation.  Gillett  v.  Dodge  [Or.]  89  P. 
741. 
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by  its  promoters,*'  but  may  ratify  such  engagements  and  take  the  benefit  thereof** 
and  become  bound  thereby.-'^  Such  ratification  may  be  accomplislied  in  the  same 
manner  as  any  other  contract  may  be  made,""  but  the  mere  continuation  of  a  eon- 
tract  made  by  a  promoter  will  not  render  the  corporation  liable  thereunder  prior 
to  its  assumption  thereof/''^  The  promoter  will  not  be  liable  under  his  engagements 
in  behalf  of  the  corporation  subsequently  to  their  assumption  by  the  corporation," 
Init  he  may  contract  for  individual  liability  for  services  rendered  after  incorpora- 
tion.^^ Questions  relating  to  subscriptions  to  stock  prior  to  incorporation  are  treated 
in  a  subsequent  section  in  connection  with  subscriptions  after  incorporation.^* 

Incorporation  of  partnerships.^'^ — A  corporation  taking  over  the  business  of  a 
partnership  is  not  liable  for  the  debts  of  the  latter  not  expressly  assumed,^*'  unless 
the  incorporation  amounts  to  a  mere  continuation  of  the  partnership,"'  or  con- 
stitutes a  fraud  upon  the  excluded  creditors.''*  The  interests  of  the  partners  in  the 
stock  received  by  them  in  payment  for  the  partnership  propertv  may  be  reached  in 
equity,'^^  but  bona  fide  purchasers  or  holders  may  acquire  a  good  title  not  only  as 
against  this  right  ^**  but  also  as  against  the  right  of  creditors  to  follow  the  property 
of  the  partnership  into  the  hands  of  the  corporation."^ 


47.  Bond  V.  Pike,  101  Minn.  127,  111  N.  W. 
S16;  Wrigiit  v.  St.  Louis  Sugar  Co..  146  Midi. 
555,  13  Det.  Leg-.  N.  866,  109  N.  W.  1062.  Con- 
tract of  employment.  Horowitz  v.  Broads 
Mfg.  Co.,  54  Misc.  569,  104  N.  Y.  S.  988. 

48.  Lease  to  promoter  ratified  by  corpora- 
tion became  property  of  latter  as  between  it 
and  former.  Central  Trust  Co.  v.  Lappe,  216 
Pa.   549,  65  A.   1111. 

49.  Bona  v.  Pike,  101  Minn.  127,  111  N.  W. 
916. 

50.  By  formal  resolution  of  directors  or 
action  on  part  of  officers,  or  acquiescence  of 
corporation  or  officers,  according  to  nature 
of  case.  Bond  v.  Pike,  101  Minn.  127.  Ill  N. 
W.  916.  Where  majority  of  directors  had 
knowledge  of  transaction  and  corporation  had 
benefit  thereof,  formal  ratification  by  direc- 
tors held  unnecessary.  Possell  v.  Smith 
tColo.]  88  P.  1064.  Question  of  contract  with 
promoter  and  its  acception  by  corporation 
held  properly  submitted  to  jury.  Chicago 
V.  Washington  State  Colonization  Co. 
IWash.]  88  P.  113.  Where  all  the  agreements 
entered  into  by  promoters  are  carried  out 
after  incorporation,  except  one  which  fails 
through  mistake,  inadvertence,  or  fraud,  the 
latter  may  be  enforced.  Agreement  to  as- 
sign patent  to  corporation  held  defense  in 
suit  against  corporation  for  infringement. 
Cook  V.  Sterling  Electric  Co.  [C.  C.  A.]  150 
F.  766.  Terms  under  which  one  transferring 
land  option.s  to  promoter  was  to  receive  cer- 
tain per  cent  of  net  profits  in  common  stock 
held  fulfilled,  though  business  of  corporation 
had  not  been  completed  and  wound  up.  Se- 
lover  V.  Isle  Harbor  Land  Co.,  100  Minn.  253, 
111  N.  "W.  155.  Instruction  held  to  state  suffi- 
ciently that  directors  must  have  had  knowl- 
edge of  all  the  material  facts  in  order  that 
corporation  might  be  held  liable.  Possel  v. 
Smith     [Colo.]     88    P.     1064. 

Evidence:  Letters  drafted  by  plaintiff  set- 
ting out  proposed  agreement  between  him 
and  defendant's  promoter,  and  delivered  to 
such  promoter  to  be  signed  by  him  and  re- 
turned to  plaintiff,  but  delivered  to  corpora- 
tion Instead,  held  admissible,  though  un- 
signed, as  part  of  negotiations.  Chilcott  v. 
Washington  State  Colonization  Co.  [Wash.] 
88  P.   113. 


51,  52.  Stone  v.  Fox  Mach.  Co.,  145  Mich. 
6S9.   13   Det.   Leg.   N.   931,   109  N.   W.   659. 

53.  In  absence  of  novation,  one  who  em- 
ploys agent  to  carry  on  his  business  cannot 
escape  individual  liability  for  the  agent's 
services  by  creating  a  corporation  and  caus- 
ing agent  to  be  chosen  as  an  officer  thereof, 
and  an  employer  who  organizes  corporation 
in  which  he  owns  all  stock  may  be  held 
liable  under  original  contract  with  employe 
whom  he  caused  to  be  elected  president  of 
the  corporation  for  services  of  such  employe 
rendered  as  such  president.  Bonsall  v.  Piatt 
[C.  C.  A.]   153  F.  126. 

54.  See  post,  §  14C,  Subscriptions  to  Stock 
and  Other  Agreements  to  Take  Stock. 

35.     See    7   C.   L.    872. 

56.  Baker  Furniture  Co.  v.  Hall  [Neb.] 
Ill  N.  W.  129.  Where  the  property  of  the 
corporation  Is  lawfully  acquired  by  the  cor- 
poration, tlie  latter  is  not  thereby  rendered 
liable  for  the  former's  debts.  Culberson  v. 
Alabama  Const.  Co.,  127  Ga.  599,  56  S.  E.  765. 
Corporation  not  bound  by  endorsement  by  its 
president  of  note  in  name  of  partnership 
which  had  been  succeeded  by  the  corporation, 
where  note  was  never  payable  to  corporation 
and  was  not  executed  in  payment  of  any  of 
its  debts.  National  Union  Bank  v.  Rollings- 
worth,  143  N.  C.  520,  55  S.  E.  809. 

57.  Baker  Furniture  Co.  v.  Hall  [Neb.] 
Ill  N.  W.  129.  Where  a  corporation  is  or- 
ganized by  same  persons  who  compose  part- 
nership and  who  take  or  control  all  the 
stock,  the  purpose  being  merely  to  continue 
the  same  business.  Duvivier  &  Co.  v.  Gallice 
[C.  C.  A.]  149  F.  118.  Voluntary  association 
cannot  escape  its  liabilities  by  incorporation 
where  the  only  change  thus  effected  is  in  the 
form  of  its  existence,  its  name,  officers,  mem- 
bership, business,  and  methods  being  tin- 
changed.  Mutual  Aid  Ass'n  v.  Hogan,  124 
111.  App.  447.  Corporation  incorporated  by 
partnership  and  creditor,  the  latter  con- 
tributing funds  and  the  former  the  partner- 
sliip  property,  held  not  continuation  of  part- 
nership.     Id. 

38.  59.  Baker  Furniture  Co.  v.  Hall  [Neb.] 
Ill  N.  W.  129. 

60.     Stockholder  may  be  bona  fide  holder. 
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Fraud  of  promoters.^- — Fraud  practised  by  promoters  who  subsequently,  on 
organization,  become  its  only  stockholders  does  not  invalidate  the  transactions  af- 
fected thereby.''^  The  effect  of  the  fraud  of  promoters  upon  stock  subscriptions  is 
treated  in  a  subsequent  section,^*  Parties  to  the  fraud  of  promoters  are  equally 
liable  with  them.*"* 

§  6.  Citizenship  and  residence  or  domicile  of  corporation.'^^ — A  corporation 
is  a  resident  of  the  state  in  which  it  is  incorporated,"'  tliouoh  it  may  have  a  branch 
office  in  another  state."*  Consolidation  between  corporations  of  several  states  may 
result  in  a  domestic  corporation  in  each  of  the  states. "*'  A  corporation  is  not  a  citizen 
of  the  United  States  within  the  provision  of  the  Fourteenth  Amendment  forbidding 
the  abridgment  of  the  privileges  of  such  citizens  by  the  states.'" 

§  7,  Powers  of  corporations.  A.  In  general.'''^ — A  corporation  can  exercise 
only  such  powers  as  are  expressly  granted,'-  or  necessarily  implied  from  tho-^c 
expressly  granted,"''*  and  all  reasonable  doubts  as  to'  grant  of  power  will  be  construed 
in  favor  of  the  public.'*  All  of  the  provisions  of  the  charter,  however,  may  It  • 
looked  to  in  order  to  ascertain  the  implied  powers."     The  powers  of  a  corporation 


Baker  Furniture  Co.  v.  HaU  [Neb.]   Ill  N.  W. 
129. 

61.  Evidence  held  to  sustain  finding-  that 
purchaser  of  corporation's  property  had  no 
notice  of  fraud  in  organization  of  corpora- 
tion to  take  over  the  property  from  a  part- 
nership, to  which  tire  corporation  succeeded, 
without  paying-  the  partnership  debts.  Na- 
tional Union  Bk.  v.  Hollingsworth,  143  N.  C. 
520,  55  S.  E.  809. 

62.  See  7  C.  L.  872. 

63.  When  promoters  organized  corpora- 
tion through  fictitious  subscriptions,  they 
themselves  really  owning  all  stock,  and,  hav- 
ing had  themselves  elected  directors,  sold 
property  to  corporation  in  excess  of  real 
value,  the  corporation  could  not  complain. 
Old  Dominion  Copper  Min.  &  Smelting  Co.  v. 
Lewisohn    [C.   C.   A.]    148    F.    1020. 

64.  See  post,  §  14C,  Subscriptions  to  Capi- 
tal Stock  and  Other  Agreements  to  Take 
Stock. 

65.  Vendors  of  property  held,  under  the 
evidence,  not  party  to  fraud  of  promoters  in 
raising  price  of  property  sold  to  corporation. 
South  Missouri  Pine  Lumber  Co.  v.  Crommer, 
202  Mo.  504,  100  S.  W.  22. 

66.  See  7  C.  L.  873. 

67.  Baumgarten  v.  Alliance  Assur.  Co.,  153 
F.  301. 

68.  Maintenance  of  branch  ofTice  In  state 
does  not  prevent  it  from  being-  foreign  cor- 
poration for  purpose  of  removal  of  cause  to 
Federal  court.  Baumgarten  v.  Alliance 
Assur.  Co.,  153  F.  301. 

60.  Consolidation  under  Const.  S.  C,  art.  9, 
§  8,  and  Code  Laws  1902,  §  2050,  between  do- 
mestic and  foreign  corporations,  domesti- 
cates latter,  except  for  purposes  of  p-ederal 
jurisdiction.  Lee  v.  Atlantic  Coast  Line  R. 
Co.,  150  F.  775.  Consolidation  with  foreign 
corporation  does  not  make  the  domestic  cor- 
poration foreign,  especially  when  the  statute 
authorizing  sucli  consolidation  e.\pressly  pro- 
vides the  contrary  (Staton  v.  Atlantic  Coast 
Line  R.  Co.,  144  N.  C.  135,  56  S.  E.  794),  and 
may  for  certain  purposes  become  domesti- 
cated in  another  state  (Smith  v.  Cleveland, 
etc.,  R.  Co  [Ind.]  81  N.  E.  501).  Consolida- 
tion of  railroads  passing  through  several 
states  domesticates  each  constittient  com- 
pany In  each  of  the  states.     Id. 


70.  Pittsburgh,  etc.,  R.  Co.  v.  Lighthelser 
[Ind.]   78  N.  E.  1033. 

71.  See  7  C.  L.  873. 

72.  Bankers'  Mut.  Casualty  Co.  v.  First 
Nat.  Bank,  131  Iowa,  456,  108  N.  W.  1046; 
Pond  V.  Royal  League,   127  111.  App.  476 

73.  Bankers'  Mut.  Casualty  Co.  v.  First 
Nat.  Bk.,  131  Iowa,  456,  108  N.  W.  1046;  Pond 
V.  Royal  League,   127   111.  App.   476. 

Poivers  iiuplied:  Railroad  company  lias 
power  to  purchase  land  for  reservoir  if  nec- 
essary or  convenient  to  operation  of  its  road. 
Choctaw,  etc.,  R.  Co.  v.  Bond,  6  Ind.  T.  515,  98 
S  "VV.  335.  Mercantile  corporation  may  make 
temporary  loans  of  surplus  funds.  Garrison 
Canning  Co.  v.  Stanley,  133  Iowa,  57,  110  N. 
W.  171.  Authority  to  engage  in  general 
foundry  and  machine  work  and  manufacture 
of  tools  and  furnishings  held  to  authorize 
manufacture  of  woven  wire  macliines  so  as 
to  authorize  corporation  succeeding  to  part- 
nership business  to  hold  patent  for  such  ma- 
chine. Bates  V.  Bates  Machine  Co.,  120  111. 
App.  563.  Arizona  Pioneers'  Historical  So- 
ciety held  competent  to  accept  appropria- 
tion made  by  Laws  1905,  p.  144,  No.  69,  in 
trust  for  purpose  of  carrying  on  its  work  and 
duties.  Leatherwood  v.  Hill  [Ariz.]  89  P.  521. 
Powers  uot  implied:  Riglit  to  lay  electric 
conductors  under  surface  of  streets  does  not 
imply  right  to  construct  conduits  as  against 
ight  of  city  to  require  sucli  conduccor.-;  to 
be  placed  in  conduits  constructed  in  accoi-d- 
ance  with  a  general  plan  autliorized  by  stat- 
ute. People  V.  Ellison,  1S8  N.  Y.  523,  SI  N.  E. 
447,  afg.  115  App.  Div.  254,  101  N.  Y.  S.  55, 
afg.  51  Misc.  413.  101  N.  Y.  S.  444.  Corpora- 
tion organized  to  operate  summer  hotel  and 
develop  mineral  springs  not  autliorized  to 
subdivide  its  property,  sell  lots,  and  dedicate 
a  portion  thereof  to  public.  Stacy  v  Glen 
Ellyn  Hotel  &  Springs  Co.,  223  111.  546,  79  N. 
B.  133. 

74.  Bankers'  Mut.  Casualty  Co.  v.  First 
Nat.  Bk.,  131  Iowa,  456,  108  N.  W.  1046;  Mill- 
ville  Gaslight  Co.  v.  Vineland  Light  &  Power 
Co.    [N.  J.  Eq.]    65  A.   504. 

75.  Nye  v.  Whittemore,  193  Mass.  208.  79 
N.  E.  253.  Power  to  use  property  as  camp 
meeting  grounds  and  summer  resort  for 
spiritualists,  implied  from  power  to  own 
property  where  wharf,  hotel,  and  other  pub- 
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as  limited  by  the  act  under  which  it  is  i-ncorpovated  cannot  be  enlarged  by  its  cer- 
tificate of  incorporation,"*'  and  on  the  other  hand  the  powers  of  a  corporation  or- 
ganized under  a  general  act  may  be  impliedly  limited  by  special  acts  providing  for 
incorporation  for  particular  purposes.^^  Averments  of  lack  of  power  must  be 
specific.'^ 

(§  7)  B.  Power  to  fal-e  .and  hold  propcrti/.'^ — In  Kentucky  lands  other  than 
such  as  are  necessary  to  the  corporation's  legitimate  business  are  subject  to  escheat  if 
held  for  more  then  five  years.®" 

(§  7)  C.  Power  to  transfer  or  incumhrr  property  and  franchises''^ — Special 
franchises,  as  distinguished  from  the  franchise  to  l)e  a  corporation,  may  be  trans- 
ferred,*^ but  not  so  as  to  immunity  from  the  exercise  of  governmental  power,*^  nor 
can  a  corporation  charged  with  public  duties  divest  itself  thereof  by  a  transfer  of 
its  property  or.  franchises.®*  Only  such  provisions  as  to  sale  of  the  corporation's 
property  may  be  inserted  in  the  certificate  of  incorporation  as  are  authorized  by 
sta^ute/^  without  regard  to  the  inherent,  common-law  powers  of  the  corporation  in 
this  regard.®*'  The  power  to  transfer  may  be  implied.®'  A  lease  for  a  term  ex- 
tending beyond  the  limit  of  tlie  lessor's  corporate  existence  is  valid  to  the  extent  of 
such  limit.®®  Power  to  do  any  act  incidental  to  or  growing  out  of  its  business  au- 
thorizes a  corporation  to  pledge  or  mortgage  its  property  as  security  for  borrowed 
money.®^ 

General  power  to  mortgage  property  in  the  ordinary  form  is  not  taken  av^ay 


lie  buildings  misht  be  erected,  and  building- 
lots  sold  or  leased  for  private  residence 
under  regulations  prescribed  by  the  corpora- 
tion.     Id. 

76.     Fog's  V.  Ocean  City   [X.  J.  Law.]   65  A. 


885. 

77. 
1896, 


Corporation  organized  under  P.  L. 
p.  277,  cannot  lay  sewers  in  public 
streets,  there  being  special  acts  for  incor- 
poration of  sewer  companies  and  special  con- 
ditions attached  to  the  right  to  exercise 
such  powers.  Fogg  v.  Ocean  City  [X.  J.  Law] 
65  A.  885. 

78.  Averment  tliat  corporation  had  no 
power  to  make  contract  is  merely  a  legal 
conclusion.  Vonnoh  v.  Sixty-Seventh  St.  Ate- 
lier Bldg.,  105  N.  Y.  S.  155. 

79.  See  7  C.  L.  874. 

80.  Under  Const.  §  192,  and  Ky.  St.  1903, 
§  567.  'Commonwealth  v.  Chicago,  etc.,  R.  Co., 
30  Ky.  L  R.  673,  99  S.  W.  596.  Under  §  2971 
such  escheat  may  be  recovered  by  school 
board  of  city  of  first  class.     Id. 

81.  See   7   C.  L.   874. 

82.  Laws  1S93,  p.  1436,  c.  638.  In  re  Long 
Acre  Light  &  Power  Co.,  117  App.  Div.  80,  102 
N.  Y.  S.  242,  afg.  51  Misc.  407,  101  N.  Y.  S.  460. 

83.  Immunity  from  street  paving  obliga- 
tion cannot  be  transferred  by  street  railroad 
company.  Rochester  R.  Co.  v.  Rochester,  205 
N.  S.  236,  51  Law.  Ed.  784. 

84.  Georgia  R.  &  Banking  Co.  v.  Haas,  127 
Ga    187,  56  S.  E.  313. 

ST>.  Provision  for  sale  of  entire  property 
to  foreign  corporation  with  consent  of  two- 
thirds  of  stockholders  is  contrary  to  Stock 
Corporation  Law,  §  33,  Laws  1892,  p.  1833,  c. 
688,  added  by  Laws  1893,  p.  1436,  c.  638,  and 
amended  by  Laws  1901,  p.  314,  c.  130,  author- 
izing sale  by  domestic  corporation  of  its 
property  situated  in  adjoining  state  to  cor- 
poration of  such  state  upon  consent  of 
ninety-five  per   centum   of   the  stockholders. 


People  v.  T\'halen,  104  N.  Y.  S.  555.  Provi- 
sion for  sale  of  property  is  neither  for  regu- 
lation of  corporation's  business  and  conduct  of 
its  affairs,  nor  a  limitation  on  corporation's 
powers,  within  Business  Corporation  Law, 
§  2,  Laws  1892,  p.  2642,  c.  691,  as  amended 
by  Laws  1895,  p.  445,  c.  671,  Laws  1896,  p.  314, 
c.  369,  §  1,  Laws  1896,  p.  428,  c.  460,  and  Laws 
1901,  p.  1279,  c.  520,  prescribing  wlaat  maj-  be 
inserted    in    certificate    of   incorporation.     Id. 

86,  Conceding  that  a  corporation  has  an 
inherent  common-law  right  to  dispose  of  its 
property  to  anyone  it  may  choose  upon  the 
unanimous  consent  of  the  stockholders,  a 
provision  to  such  effect  cannot  be  inserted 
in  the  certificate  of  incorporation  where  such 
insertion  is  not  authorized  by  law.  People  v. 
Whalen,  104  N.  Y.  S.  555.  Provision  author- 
izing transfer  of  property  witli  corasent  of 
two-tliirds  of  stockliolders  to  domestic  cor- 
poration, without  regard  to  nature  of  latter's 
business,  is  contrary  to  Stock  Corporation 
Law,  §  33,  which  authorizes  such  transfer 
only  to  domestic  corporation  engaged  in  bus- 
iness of  same  general  character  as  trans- 
ferror.    Id. 

87.  Construction  company  held  to  have 
power  to  sell  Its  properties  to  a  trust  com- 
pany which  was  to  complete  work  under- 
taken by  the  former.  Kidd  v.  Xew  Hamp- 
shire Trac.  Co.  [X.  H.]  66  A.  127.  Corpora- 
tion has  implied  power  to  lease  its  property 
for  a  term  of  years  in  a  proper  case,  where 
such  action  is  rendered  advisable  by  finan- 
cial exigencies  Anderson  v.  Shawnee  Com- 
press Co.,  17  Okl.  231,  87  P.  315. 

88.  Hill  V.  Atlantic  &  X.  C.  R.  Co.,  143 
X.  C.  539,  55  S.  E  854.  See,  ante,  §  3,  as  to 
effect  of  extension  of  lessor's  corporate  ex- 
istence. 

89,  90.  Brown  v.  Citizens'  Ice  &  Cold  Stor- 
age Co.   [X.  J.  Err.  &  App.]   66  A.  181. 
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by  power  to  issno  bonrls  socnred  by  mortgage  and  to  sell  tlie  same.""  Power  to  exe- 
cute bonds  and  mortgage  for  a  certain  purpose  must  be  confined  to  such  purposes.®^ 

Mode  of  iratisfer. — Transfer  of  all  the  stock,  franchises,  and  riglits  of  a  cor- 
poration operates  to  transfer  its  real  property  without  the  necessity  of  a  deed.'^- 
Statutory  modes  of  transfer  are  not  necessarily  exclusive."^  As  in  other  cases  de- 
livery is  essential  to  the  validity  and  operation  of  a  corporation's  deed  as  a  convey- 
ance of  the  property.®*  Acknowledgmeut  of  a  corporation's  deed  has  the  same  effect 
as  in  the  case  of  an  individual.®^ 

(§  7)  D.  Power  to  contract  and  incur  dehts.^^ — The  right  to  contract  for 
work  involves  the  right  to  enter  into  incidental  terms  and  obligations,^'  including 
a  guarantee  connected  with  the  prosecution  of  the  corporation's  business.®*  Power 
to  do  any  act  incidental  to  or  growing  out  of  the  luisiness  of  the  corporation  implies 
the  power  to  borrow  money.""  As  a  general  riile  a  luisiness  corporation  has  no  pow- 
er to  issue  accommodation  paper.'  The  power  to  contract  bonded  indel)tedness 
depends,  like  all  other  powers,  upon  the  terms  of  the  charter  or  statute.- 

Mode  of  execution  of  contracts.^ — A  corporation's  contract  need  not  be  in 
writing  *  and  may  even  be  implied  as  in  the  case  of  individuals. "^  It  need  not  neces- 
sarily be  executed  in  the  name  of  the  corporation,*'  nor  is  a  seal  essential  where  none 
would  be  required  on  a  similar  instrument  executed  by  an  individual.'     Where  a 


91.  Power  to  issue  bonds  secured  by  mort- 
gage for  borrowed  money  held  not  to  author- 
ize issue  of  bonds  by  recapitalized  corpora- 
tion to  promoter  of  recapitalization  in  ex- 
change for  properties,  rights  and  agreements 
acquired  by  him  under  his  plan  of  reorgani- 
zation. In  re  Wyoming  Valley  Ice  Co.,  153  F. 
787. 

92.  McCullough   V.   Sutherland,    153   F.    418. 

93.  Statute  authorizing  corporation  to 
transfer  property,  through  president  or  other 
head  officer,  does  not  exclude  transfer 
through  such  other  modes  and  agencies  as 
the  corporation  may  designate  or  adopt. 
:^liss  V.  Harris   [Colo.]    87  P.  1076. 

94.  Mere  authorization  of  conveyance  by 
directors,  and  execution  by  the  proper  of- 
ficers, lield  not  sufficient  to  pass  title  or  to 
give  even  equitable  interest  in  absence  of 
delivery.  Holmes  v.  Salamanca  Gold  Min.  & 
Mill.   Co.    [Cal.  App.]    91   P.   160. 

95.  Mills'  Ann.  St.  §  4-13,  making  instru- 
ments affecting  title  to  realty  prima  facie 
evidence  when  duly  acknowledged,  applies  to 
corpoi-ation's  deed.  Bliss  v.  Harris  [Colo.] 
87    P.    10T6. 

90.     See   7   C.   L.   875. 

97.  Incidentally  to  a  contract  for  equip- 
ment, a  manufacturing  corporation  may 
agree  to  insure  the  contractor  against  loss 
of  his  property  by  tire  wliile  engaged  in  tlie 
work.  Schaeffer  Piano  Mfg.  Co.  v.  National 
Fire   Extinguisher  Co.    [C.  C.   A.]    148   F.   159. 

98.  Guarantee  of  notes  of  party  about  to 
go  into  saloon  business  in  order  to  enable 
him  to  pay  license,  he  agreeing  to  buy  beer 
from  guarantor,  a  corporation  conducting  a 
brewery.  Blue  Island  Brewing  Co.  v.  Fraatz, 
123    111    App.   26. 

99.  Brown  v.  Citizens!  Ice  &  Cold  Storage 
Co.    [N.   J.    Krr.   &   App.]    66   A.    181. 

1.  Cook  V.  American  Tubing  &  Webbing 
Co.  [R.  I  ]  65  A.  641.  Manufacturing  corpo- 
ration has  no  power  to  execute  or  indorse 
paper  for  accommodation.  National  Bank  v. 
Snyder  Mfg.  Co.,  117  App.  Div.  370,  102  N.  V. 
S.  478. 


2.  Act  March  27,  1878,  Gen.  St.  p.  1613, 
§  33,  authorizing  gas  light  companies  to  in- 
crease their  bonded  indebtedness  to  certain 
amount,  does  not  restrict  powers  of  compan- 
ies already  having  autliority  to  create  bonded 
debt  in  excess  of  amount  named  in  act. 
Thatcher  v.  Consumers  Gas  &  Fuel  Co.  [N. 
J.  Eq.]  66  A.  934.  Code  1896,  §  1256,  forbid- 
ding bonded  indebtedness  from  exceeding 
capital  stock,  was  repealed  by  Acts  1903,  p. 
314.  §  7.  subd.  c,  which  fixes  no  limit  on 
such  amount.  Palliser  v.  Home  Tel.  Co. 
[Ala.]    44   So.   575. 

3.  See  7  C.  L  876. 

4.  Freyberg  v  Los  Angeles  Brew.  Co. 
[Cal.  App.]   SS  P.  378. 

5.  Vi'here  corporation  has  officers  and  di- 
rectors as  required  by  law,  it  may  be  bound 
by  an  implied  contract  for  services  rendered 
under  an  express  contract  with  another  cor- 
poration wliich  owns  its  stock  and  bonds  and 
thus  controls  it  through  its  directors.  Trim- 
ble v.  Texarkana  &  Ft.  Worth  S.  R.  Co.,  199 
Mo  44,  97  S.  W.  164.  Bound  for  money  ad- 
vanced regardless  of  personal  agreement  be- 
tween lender  and  directors.  Meridian  Life 
&  Trust  Co.  V.  Eaton  [Ind.  App.]  81  N.  E.  667. 

6.  Simple  contract  executed  by  officers 
personally,  but  reciting  that  they  were  act- 
ing for  corporation  and  for  its  exclusive 
benefit,  held  admissible  in  action  again.st 
corporation.  Valente  v.  International  Mill- 
ing Co.,  105  N.  Y.  S.  966.  When  the  agent 
is  contracting  in  behalf  of  his  corporate 
principal,  the  principal  will  be  bound  thougli 
the  agent  signs  tlie  contract  in  his  individual 
name.  Hanks  Foundry  Co.  v.  Woodstock 
Iron  Works,  127  Ga.  108,  56  S.  E.  106.  Signa- 
ture as  "manager"  held,  under  the  evidence, 
to  bind  the  corporation.  Metropolitan  Coal 
Co.  v.  Boutcll  Transp.  &  Towing  Co  [Mass.] 
81   N.   E.   645, 

7.  Though  Rev.  St.  1899,  §  893,  Ann.  St. 
1906,  p.  829,  abolishing  seals  to  written  con- 
tracts excepts  corporations,  and  S  982  re- 
([uires  croporate  seal  to  conveyance  of  i-ealty 
by  corporation,  such  seal  is  not  essential  to 
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seal  is  required  a  scroll  may  be  adopted.*  The  corporate  seal  is  itself  prima  facie 
evidence  that  it  was  affixed  bv  proper  authority.''  A  contract  under  the  corporate 
seal  and  signed  by  its  president  and  secretaiy  makes  a  prima  facie  showing  of  due 
execution.^ °  and  mere  indorsement  of  the  corporate  name  may  be  sufficient."  A 
contract  is  not  rendered  invalid  by  superfluous  signatures.^- 

(§  7)  E.  Power  to  tcd-e  and  hold  stocTcP — Power  to  invest  in  shares  of  an- 
other corporation  is  limited  by  the  purposes  and  charter  limitations  of  the  investing 
corporation,"  and  may  also  depend  upon  the  purpose  of  the  purchase."  In  the 
absence  of  charter  or  statutory  prohibition  a  corporation  may  purchase  its  own 
stock  ^^  subject  to  the  limitations  upon  the  corporation's  right  to  reduce  its  capital 
stock  and  to  the  rights  of  creditors,"  and  even  where  a  corporation  is  without  such 
power  a  purchase  of  such  stock  by  its  officers  with  its  funds  enures  to  the  benefit  of 
the  corporation  as  against  such  officers,^*  and  such  stock  cannot  be  reissued  without 
the  consent  of  the  corporation.^''  Corporations  are  sometimes  expressly  authorized 
to  purchase  their  own  stock.-° 

§  8.  Effect  of  ultra  vires  and  illegal  transactions.-'^ — Corporate  transactions 
can  be  assailed  as  ultra  vires  only  by  those  who  are  injured  thereby--  and  who  have 
acquired  a  proper  status  to  complain.-^  Ultra  vires  acts  cannot  be  validated  by  the 
consent  of  a  majority  of  the  stockholders.-^  I'ltra  vires  is  not  available  as  a  defense 
unless  pleaded,-^  and  the  burden  of  proving  ultra  vires  is  on  the  party  asserting  it.^® 

Estoppel  to  assert  ultra  vires.-' — A  corporation  cannot  repudiate  transactions  of 
which  it  has  received  the  benefit  on  account  of  mere  defects  of  power  not  constitut- 


validlty  .   of      chattel      mortgage.      Strop      v. 
Hughes,   123  Mo.  App.  547,   101  S.   V>\   146. 

8.  Scroll  after  name  of  president  who 
executed  contract  in  behalf  of  corporation 
held  seal  of  corporation.  Conkey  Co.  v. 
Goldman,  125  111.  App.  161. 

9.  Bliss  V.  Harris  [Colo.]  87  P.  1076.  See 
post,    §    15J.    subd.    The   Secretary. 

10.  Watkins  v.  Glas    [Cal.  App.]    S9  P.   840. 

11.  Indorsement  of  note  -witli  corporate 
name  of  payee,  without  signature  of  any 
offlcer  or  agent  and  witliout  corporate  seal, 
held  sufficient  proof  of  transfer  in  absence  of 
aenial  under  oath.  SliefReld  v.  Johnson 
County  ,Sav.  Bk.    [Ga.  App.]    58  S.   E.   386. 

12.  Tliougli  officer  making  such  signature 
has  been  succeeded  by  anotlier  incumbent. 
Houts  V.  Sioux  City  Brass  Works  [Iowa]  110 
N.  W.  166. 

13.  See   7  C.  L.   876 

14.  Robinson  v.  Halbrook,  148  F.  107. 
Corporations  in  Ohio  are  expressly  authorized 
to  do  all  needful  acts  to  carry  into  effect 
the  objects  for  which  they  are  created,  and 
accordingly  they  may  become  members  or 
stockholders  of  a  mutual  insurance  associa- 
tion or  company  for  the  purpose  of  their  own 
proper  protection,  and  a  contract  so  entered 
into  is  not  ultra  vires  but  valid,  tlie  general 
rule  against  incorporated  companies  purchas- 
ing shares  in  other  companies  notwithstand- 
ing. Stone  V.  C.  D.  &  T.  Traction  Co.,  4  Ohio 
N    P.    (N.    S.)    104. 

15.  Corporation  cannot  legally  purchase 
stock  of  another  corporation  for  the  purpose 
of  creating  a  monopoly,  and  whether  pur- 
chase is  in  purcha.ser's  name  or  tliat  of 
others,  it  is  ultra  vires  and  void.  Dunbar  v. 
American  Tel.  &  T.  Co.,  224  111.  9,  79  N.  K. 
423. 

16.  Agreement  to  redeem  within  certain 
time   own   stock   given   in   part  consideration 


of  property  purchased  held  valid.  United 
States  Mineral  Co.  v.  Camden,  106  Va.  663, 
56   S.   E.   561. 

17.     See    post,     §   14B,    Capital    Stock    and 

.^-'hares   of  Stock,   and   §   14C.   Subscriptions   to 

Capital  Stock  and  Other  Agreements  to  Take 

Stock. 

j       18,   19.     Dacovich    v.    Canizas    [Ala.]    44   So, 

I  473. 

!       20.     Issue    of    stock    as    fully    paid,    but    in 
]  fact  not   so  paid,  and  the   transfer  of  a  por- 
tion thereof  back  to  the  corporation   for  the 
purpose  of  creating  treasury  stock  to  be  re- 
sold in  order  to  provide  working  capital,  was 
not     a     "legitimate     corporate    purpose"     for 
which   corporation   act   of   1896   impliedly   au- 
:  tliorizes    a   corporation    to   purchase    its    own 
;  stock.     Knickerbocker     Importation     Co.     v. 
State  Board  of  Assessors  [N.  J.  Err.  &  App.] 
65  A.   913. 

21.  See   7   C.  L.   877. 

22.  Damages  of  newspaper  publisher  from 
display  of  advertisements  in  street  cars  held 
too  remote  to  give  liim  status  to  enjoin  com- 
pany from  making  such  display  on  ground 
of  ultra  vires.  Burns  v.  St.  Paul  City  R. 
Co.    [Minn.]    112   N.   W.    412. 

23.  One  wlio  has  made  no  offer  to  redeem 
from  mortgage  sale  cannot  question  corpora- 
tion's power  to  receive  assignment  certifi- 
cate of  redemption  from  junior  mortgagee  or 
its  power  to  hold  land  thereunder.  Toud  v. 
German  Savings  &  Loan  Soc,  3  Cal.  App. 
706.   86   P.    991. 

24.  Issue  of  accommodation  paper.  Cook 
v.  American  Tubing  &  Webbing  Co.  [R.  I.] 
65   A.   641. 

2.5.  Stone  v.  C,  D.  &  T.  Trac.  Co  ,  4  Ohio 
N.  P.  CS.  S.)  104. 

26.  Belch  v.  Big  Store  Co.  [Wash.]  89  P. 
174. 

27.  See  7  C.  L.  878. 
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ing  a  violation  of  any  diarter  or  statutory  provision  as  against  one  having  no  notice 
of  such  defects,'-^  and  the  stockholders  may  likewise  be  estoppcd,^*^  but  such  an  es- 
toppel is  controlled  by  the  general  principles  of  estoppel  and  does  not  arise  in  the 
absence  of  benefit  to  the  corporation  or  injury  to  the  other  party.^"  Wliere,  there- 
fore, one  contracting  with  a  corporation  in  regard  to  matters  as  to  which  its  powers 
are  specially  limited  has  knowledge  of  such  limitations,  he  contracts  at  his  own 
peril,^^  and  a  fortiori  he  cannot  assert  an  estoppel  where  he  is  charged  with  knowl- 
edge of  the  corporation's  lack  of  power.^^  Qn  the  other  hand,  one  dealing  with  a 
corporation  is  himself  usually  estopped  to  assert  the  corporation's  lack  of  power  in  the 
premises. ^^ 

§  9.  Torts,  penalties  and  crimes.^* — A  corporation  is  liable  for  injuries  to 
persons  and  property  resulting  from  the  conduct  of  its  business,^^  and,  since  a  cor- 
poration can  act  only  through  its  officers  or  agents,^"  all  corporations,  with  certain 
exceptions,^'  are  liable  foi-  the  torts  of  such  officers  and  agents  committed  in  the 
exercise  of  their  powers  and  duties,^^  or  ratified  by  the  corporation,^^  whether  such 

corporation's  power  to  own  and  hold  the 
leased  property.  Farmers'  Deposit  Nat.  Bk. 
V.    Western    Pennsylvania    Fuel    Co.,    29    Pa. 


2S.  Railroad  company  could  not  avoid 
paying-  price  of  land  purchased  for  reservoir. 
Choctaw,  etc.,  R.  Co.  v  Bond,  6  Ind.  T.  515, 
98  S.  W.  335.  Corporation  authorized  to  deal 
in  real  estate  incidentally  to  its  regular  busi- 
ness held  bound  for  cost  of  advertisement 
of  sale  of  realty  purcliased  for  speculative 
purposes,  where  publisher  had  no  notice  of 
the  peculiar  nature  of  the  transaction.  Kan- 
sas City  Star  Pub.  Co.  v.  Standard  Warehouse 
Co.,  123  Mo.  App.  13.  99  S.  W.  765.  Accommo- 
dation indorsement  by  corporation  having 
power  to  indorse  commercial  paper.  First 
Nat.  Bk.  V.  Darlington,  30  Pa  Super.  Ct.  302. 
Street  Railroad  company  held  liable  as  part- 
ner with  individual  in  regard  to  expenses  of 
improving  a  park.  Breinig  v.  Sparrow,  39 
Ind.  App.  455,  80  N.  E.  37.  Liability  imposed 
in  favor  of  creditors  by  reason  of  contract 
by  corporation  in  furtherance  of  objects  of 
its  cieation.  Id.  Loan  to  party  who  sub- 
sequently died  insolvent  could  not  be  repu- 
diated so  as  to  give  curporation  preferred 
claim  against  estate.  Garrison  Canning  Co. 
V.   Stanley,    433   Iowa,   57.   110   N.   W.   171. 

2S>.  Stockholders  estopped  by  laches  and 
receipt  of  benefits  to  repudiate  lease  by  cor- 
poration as  ultra  vires.  Hill  v.  Atlantic  &  N. 
C.  R.  Co.,  143  N.  C.  539,  55  S.  E.  854. 

30.  Wliere  debtor  formed  corporation  to 
take  over  his  business  and  tliereafter,  as 
president,  held  the  corporation  to  guarantee 
the  payment  of  his  debts,  the  corporation, 
having  paid  in  full  for  the  business  without 
assuming  tlie  debt,  and  having  received  no 
benefit  from  the  guarantee, was  not  estopped 
to  repudiate  it  as  ultra  vire.s  Evan.s  v.  .John- 
son [C.  C.  A.]  149  F.  978.  Fact  that  debtor 
afterwards  acquired  all  the  stock  furnished 
no   element   of   estoppel.     Id. 

31.  One  contracting  with  university  cor- 
poration in  regard  to  lands  held  under  stat- 
ute for  special  purpose  held  bound  by  pro- 
visions of  statute.  People  v.  Brooklyn  Coop- 
erage Co.    [N.   Y.]    79   N.    E.    866. 

32.  General  attoimey  for  corporation  pre- 
sumed to  know  that  francliise  fee  had  not 
been  paid  when  services  were  pei'formed, 
and  hence  corporation  not  estopped  to  invoke 
Comp.  Laws,  §  8574,  making  contracts  prior 
to  such  payment  void.  Wriglit  v.  St.  Louis 
Sugar  Co.,  146  Mich.  555,  13  Det.  Leg.  N.  866, 
109   N.   W.   1062. 

33.  Tenant  of  corporation  cannot  question 


Super.  Ct.  69.  A  corporate  grantee's  power 
to  take  and  hold  title  to  realty  or  an  interest 
tlierein  cannot  be  questioned  by  the  grantor. 
Northeastern  Tel.  &  T.  Co.  v.  Hepburn  [N.  J. 
Eq.l  65  A.  747.  Wliere  insurance  company's 
articles  and  the  permit  from  state  authorities 
botli  autliorized  it  to  write  burglary  insur- 
ance, the  maker  of  a  premium  note  for  such  a 
policy  could  not  assert  that  tlie  issue  of  the 
policy  was  ultra  vires  because  not  authorized 
by  statute.  Bankers'  Mut.  Casualty  Co.  v. 
First  Nat.  Bk.,  131  Iowa,  456,  108  N.  W.  1046. 

34.  See  7  C.  L.   879. 

35.  Subject,  of  course,  to  tlie  doctrine  of 
eminent  domain.  Green  v.  Sun  Co.,  32  Pa. 
Super.   Ct.    521. 

36.  Amendment  by  inserting  after  corpo- 
rate name  of  defendant  in  complaint  that  tiie 
said  defendant  "in  all  things  acting  by  and 
tlirough  its  servants,  agents,  and  employees" 
held  proper.  Marbury  Lumber  Co.  v.  Wain- 
wright   [Ala.]   43  So.  733. 

37.  Charitable  corporations  not  liable  for 
negligence  of  servants  in  absence  of  negli- 
gence in  selecting  tliem.  Gitzlioffen  v.  Sisters 
of  Holy  Cross  Hospital  Ass'n  [Utah]  88  P.' 
691.  Held  not  purely  charitable  corporation 
.-o   as   not    to    bt-   liable   for   negligence.      Id. 

38.  Tort  committed  in  protecting  tenants 
and  property  from  trespass.  Century  Bldg. 
Co.  V.  Lewkowitz,  1  Ga.  App.  636,  57  S.  E. 
1036.  Use  of  criminal  process  by  corpora- 
tion's agent  in  chaige  of  property  to  secure 
possession  tliereof.  White  v.  Apsley  Rubber 
Co.  [Mass.]  80  N.  E.  500.  Street  car  con- 
ductor as  result  of  quarrel  with  passenger 
over  fares  fired  pistol  at  passenger  and  killed 
plaintiff's  wife  who  was  passing-  along  street. 
Savannah  Elec.  Co.  v.  Wheeler  [Ga.]  58  S.  E. 
38.  Where  corporation's  stenographer  and 
chief  clerk  had  dispute  over  company's  busi- 
ness resulting  in  discliarge  of  stenograplier, 
company  held  not  liable  for  assault  by  its 
clerk  on  stenographer  three  days  later.  Ala- 
bama &  V.  R.  Co.  V.  Harz,  88  Miss.  681,  42  So. 
201.  Whether  tort  was  within  the  scope  of 
the  agent's  employment  is  a  qiieMtion  of  faet 
for  tlie  jury.  Century  Bldg.  Co.  v.  Lewko- 
witz,  1   Ga.  App.  636,  57   S.   E.   1036. 

39.  Abuse  of  process  by  bookkeeper  in 
order    to    get    possession    of    leased    premises 
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torts  arise  from  negligence*"  or  are  willful  and  intentional"  or  malicious,-'-  or 
fraudulent,"  such  as  assault  and  battery.**  conspiracy,*^  slander,*''  and  malicious 
prosecution.**'^  a  corporation  Avill  be  liable  for  the  torts  of  its  lessee  where  such 
torts  involve  a  breach  of  a  public  duty  owed  by  the  lessor.*^  Stockholders  are  not 
liable  for  the  torts  of  their  corporation,*^  and  liability  is  not  affected  by  the  amount 
of  stock  held  in  absence  of  statute  to  such  effect,*^  but  incorporators  cannot  escape 
liability  for  their  tortious  acts  by  fictitious  incorporation.^**  Where  a  fraud  is  com- 
mitted in  the  name  of  the  corporation  l)y  its  officers  for  their  own  benefit,  they  will  be 
personally  liable,^^  and  an  agent  will  Ije  liable  for  some  torts  regardless  of  the  ca- 
pacity in  which  he  acted.^- 

The  criminal  liability  of  corporations  is  the  result  of  gradual  evolution,  but  is 
now  well  settled.^^  A  corporation  may  be  guilty  of  a  criminal  conspiracy,''*  even 
though  its  agent  Avas  not  specially  authorized  to  do  the  act  upon  which  its  responsi- 
bility is  based,^^  and  its  agents  through  whom  it  acts  may  also  be  a  party  to  the 
crime,^"  and  the  corporation  may  be  a  party  so  as  to  constitute  the  offense,  though 
not  itself  indictable."^^  Except  as  otherwise  provided,  the  general  rules  as  to  Juris- 
diction and  procedure  apply.^^     A  corporation  may,  with  reasonable  restrictions,  be 


ratified  by  assent  or  failure  to  interfere  on 
part  of  business  manager  and  president. 
White  V.  Apsley  Rubber  Co.  [Mass.]  80  N.  E. 
500. 

40.  Savannali  Elec.  Co.  v.  Wlieeler  [Ga  ] 
58  S.  E.  38. 

41.  Savannah  Elec.  Co.  v.  Wheeler  [Ga.] 
58  S  E.  38;  Marbury  Lumber  Co.  v.  Wain- 
wrig-ht    [Ala.]    43   So.    733. 

42.  Corporation  is  not  liable  for  the  ma- 
licious acts  of  an  agent  unless  they  were 
expressly  authorized,  or  were  Avithin  scope 
of  his  duties,  or  were  in  themselves  a  viola- 
tion of  the  duty  owed  by  the  corporation  to 
the  party  injured,  or  were  ratified  by  the 
corporation.  Southern  R.  Co.  v.  Chambers, 
126  Ga.  404,  55  S.  E.  37.  Railroad  company 
liable  for  act  of  depot  agent  in  insulting  one 
rightfully  at  depot  in  connection  with  busi- 
ness conducted  by  company,  but  not  if  such 
act  was  at  place  to  which  party  had  no  right 
to    go,   and   such   act   was   not   ratified.     Id. 

43.  Bank  held  liable  where  its  directors 
and  officers  lent  its  assistance  to  a  confi- 
dence game  whereby  persons  were  defrauded. 
Stewart  v.  Wright    [C.  C.  A.]    147   F.  321. 

44.  Moore  v.  Camden  &  T.  R,  Co.  [N.  J. 
Err.  &  App.]   65  A.  1021. 

45.  Aberthaw  Const.  Co.  v.  Cameron 
[Mass.]  80  N.  E.  478.  In  view  of  his  official 
position  and  authority  with  respect  to  the 
corporation's  business,  corporation  held  liable 
in  suit  for  conspiracy  for  acts  of  president. 
American  Freehold  Land  Mortg.  Co.  v.  Brown 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  649,  101  S. 
W.    856. 

46.  Though  uttered  without  corporation's 
knowledge,  approval,  or  consent,  and  not  rat- 
ified by  it.  Rivers  v.  Yazoo,  etc.,  R.  Co. 
[Miss.]   43  So.   471. 

46a.  Corporation  liable  for  malicious  pros- 
ecution by  its  agent  within  scope  of  author- 
ity or  authorized  or  ratified  by  it.  Farmers' 
Mut  Fire  Ins.  Ass'n  v.  Stewart,  167  Ind.  544, 
79  N.  E.  490.  Corporation  held  not  liable  for 
malicious  prosecution  by  its  superintendent 
who  prosecuted  plaintiff  for  embezzlement 
from  the  corporation.  Canon  v.  Sharon  &  W. 
St.    R.   Co..    216    Pa.    408,    65    A.    795. 

47.  Georgia  R.  &  Banking  Co.  v.  Haas,  127 
Ga.  187,  56  S.  E.   313. 


48.  Stockholders  as  such  are  not  liable  for 
unfair  competition  practiced  by  their  corpor- 
ration,  and  will  not  be  enjoined  where  only 
acts  proved  are  those  of  the  corporation. 
Hall's  Safe  Co.  v.  Herring-Hall-Marvin  Safe 
Co.  [C.  C.  A.]  146  F.  37.  Not  liable  for  con- 
version of  which  he  had  no  notice.  Lieb- 
hardt  v.  Wilson   [Colo  ]   88  P.  173. 

49,  Liebhardt  v.  Wilson  [Colo.]  88  P.  173. 
Board  of  directors  held  not  so  controlled  by 
majority  of  stockholders  as  to  render  him 
liable  for  a  conversion  by  tlie  corporation. 
Id. 

.'!).  Where  contractor  organized  corpora- 
tion without  capital  and  sublet  contract  to 
it,  he  was  nevertheless  liable  for  its  negli- 
gence. Holbrook,  Cabot  &  Rollins  Corp.  v. 
Perkins   [C.  C.  A.]   147  F.  166. 

51.  Cox  v.  National  Coal  &  Oil  Inc.  Co  , 
61    W.    Va.    291.    56    S.    E.    494. 

52.  Agent  liable  for  malicious  prosecution 
instituted  by  him  regardless  of  whether  he 
acted  in  personal  or  representative  capacity. 
Farmers'  Mut.  Fire  Ass'n  v.  Stewart,  167  Ind. 
544,   79   N.    E.   490. 

53.  Liable  for  act  of  agent  furnishing  or 
allowing  to  be  furnished  liquors  to  minor. 
Southern  Exp.  Co.  v.  State,  1  Ga.  App.  700, 
58   S.   E.   67. 

54.  Standard  Oil  Co.  v.  State,  117  Tonn. 
618,  100  S.  W.  705.  Conspiracy  to  form  mo- 
nopoly of  interstate  commerce.  See  26  Slat. 
209,  U.  S.  Comp.  St.  1901,  p.  3200.  United 
States  V.  MacAndrews  &  Forbes  Co.,  149  F. 
823. 

55.  Corporation  held  party  to  conspiracy 
under  anti-trust  law.  Acts  1903,  p.  268,  c. 
140,  where  salesman  in  carrying  out  order 
to  secure  cancellation  of  orders  with  com- 
petitors gave  goods  to  customers,  though  not 
specially  authorized  to  do  so.  Standard  Oil 
Co.  V.  State,  117  Tenn.  618,  100  S.  W.  705. 

56.  Standard  Oil  Co.  v.  State,  117  Tenn. 
618,  100  S.  W.  705. 

57.  Individual  held  guilty  of  conspiracy 
with  corporation  under  Anti-trust  law,  Acts 
1903,  p.  268,  c.  140,  though  corporation  was 
not  indictable  under  the  statute.  Standard 
Oil  Co.  V.  State,   117  Tenn.   618,   100  S.  W.  705. 

58.  Pen.  Code,  §§  1390-1397,  merely  pro- 
vides   mode    of    procedure    against    corpora- 
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C'ompellocI  to  produce  its  l)ooks  and  papers  on  a  criminal  invostig^ation  against  it  ^® 
or  others,"^  and  may  be  ])unished  for  contempt  in  refusing  to  do  so,**^  but  wlien  such 
books  and  papers  arc  not  within  the  control  of  the  officers  commanded  to  produce 
them  their  refusal  to  do  so  will  not  sustain  a  charge  of  contempt  against  either 
them  or  the  corporation."^  Stockholders  cannot  be  held  responsible  for  crimes  com- 
mitted prior  to  the  acquisition  of  their  stock.*^*  Under  the  various  statutes,  officers 
are  made  criminally  liable  for  false  entries,^^  misappropriation  of  corporate  funds/' 
and  transaction  of  business  for  a  corporation  having  no  license.®^ 

§  10.  Actions  by  and  against  corporations.'^^ — Corporations  may  avail  them- 
selves of  any  legal  or  equitable  remedy  available  to  individuals  under  the  same  cir- 
cumstances.'^^ The  bill  in  a  suit  by  a  corporation  may  be  signed  by  counsel  and 
need  not  be  sealed  with  the  corporate  seal.'"  A  corporation's  pleadings  may  be  veri- 
fied by  an  officer,'^  agent,'-  or  attorney.'^     In  a  proper  case  the  name  of  a  corpora- 


tions charged  with  crime,  and  does  not  affect 
jurisdiction  of  a  justice  in  a  proper  case 
under  Const,  art.  6,  §  11,  and  Code  Civ.  Proc. 
§  115.  and  if  procedure  under  Pen.  Code, 
§§  1390-1397,  is  Inapplicable  in  proceedings 
before  a  .ia^  ice,  re.,urt  must  be  had  to  pro- 
cedure in  tiials  of  persons  and  to  Code 
Civ.  Proc.  187,  authorizing  any  suitable 
procedure  where  course  of  procedure  is  not 
pointed  out.  People  v.  Palermo  Land  & 
Water  Co.    [Cal.   App.]    89   P.   723. 

59.  Requirement  to  produce  minute  books 
for  past  three  years,  and  letter  copy  books 
for  three  months  and  a  half,  held  not  un- 
reasonable. United  States  v.  American  To- 
bacco  Co.,    146   F.    557. 

60.  In  re  Consolidated  Rendering  Co.  [Vt.] 
66    A.    790. 

61.  For  nonproduction  of  books  and  papers 
as  required  by  Laws  1906,  p.  79  No.  75.  In 
re  Consolidated  Rendering  Co.  [Vt.]  66  A. 
790. 

62.  Remedy  in  such  case  is  by  subpoena 
duces  tecum  against  the  corporation  itself. 
United  States  v.  American  Tobacco  Co.,  146  F. 
557. 

63.  Such  point  is  formal  and  technical, 
but  available  in  contempt  proceedings. 
United  States  v.  American  Tobacco  Co.,  146 
F.    557. 

64.  Ownerslilp  of  all  the  stock  six  days 
after  commission  of  misdemeanor  cliarged 
held  insufficient  to  show  ownership  at  time 
of  such  commission.  State  v.  Bass,  101  Me. 
481,   64  A.   884. 

6ri.  SufTicient  to  charge  in  language  of 
statute  crime,  under  Rev.  I.iaws,  e  208,  §  58, 
of  false  entries  by  corporation's  officer,  with- 
out charging  access  to  books.  Section  59 
making  books  to  which  defendant  had  access 
admissible,  relates  only  to  evidence  and  not 
to  indictment.  Commonwealth  v.  Dewhirst, 
190  Mass.  293,  76  N.  E.  1052.  Statements  of 
president  in  defendant's  presence,  and  not 
■denied  by  him,  that  defendant  iiad  made 
false  entries,  held  admissible.  Id  That 
stockholders  received  dividends  based  on 
false  and  fraudulent  entries  by  officer  is  no 
defense,  since  such  dividends  are  themselves 
a  fraud  on  creditors.  Id.  Check  books  on 
which  false  entries  were  made  held  books 
of  entry  of  corporation  within  Rev.  Laws,  c. 
208.    §    58.     Id. 

66.  Charge  held  to  sufficiently  charge  an 
intt'Ut  as  element  nf  crime,  under  Pub.  St. 
1901,  c.  274,  §   17,  of  misappropriation  of  cor- 


porate funds  by  officers,  etc.  State  v.  Davi- 
son [N.  H.]  64  A.  761.  Change  in  such  prose- 
cution held  not  objectionable  as  abuse  of  dis- 
cretion in  regard  to  charging  on  evidence. 
Id.  Evidence  lield  sufficient  to  sustain  con- 
viction under  Pub.  St.  1901,  c.  274,  §  17,  for 
misappropriation  of  corporate  funds  by  of- 
ficers by  payment,  with  corporate  funds,  of 
balance  due  by  them  on  property  sold  by 
them  to  corporation  in  exchange  for  corpo- 
rate stock.  State  v.  Davison  [N.  H  ]  64  A. 
761. 

67.  Indictment  under  Ky.  St.  1903,  §  2223a, 
subsec.  11,  against  officer  or  agent  of  in- 
vestment company  for  transacting  business 
for  it  wlien  it  had  no  license,  must  sliow 
the  particular  capacity  in  which  defendant 
acted  and  the  business  transacted  in  order 
to  comply  with  Crim.  Code  Proc.  §  122,  re- 
quiring indictment  to  state  offense  in  such 
manner  as  to  enable  person  of  common  under- 
standing to  know  what  was  intended.  Com- 
monwealth v.  Loving,  29  Ky.  L.  R.  175,  92 
S.  W.   575. 

68.  See  7  C.  L.  880. 

69.  Injunction  by  resident  tax  paying  cor- 
poration to  restrain. diversion  and  misappro- 
priation of  public  funds  by  city.  Wolff 
Chemical  Co.  v.  City  of  Philadelphia,  217  Pa. 
215.  66  A.  344.  Corporation  may  maintain 
an  action  for  libel  tlie  same  as  an  individual, 
and  may  maintain  action  without  allegation 
of  special  damages  where  matter  charged 
is  libelous  per  se.  Union  Refrigerator  Tran- 
sit Co.  V.  S.  S.  McClure  Co.,  146  F.  623.  May 
bring  replevin  for  records  and  seal,  notwith- 
standing tliat  secretary  is  custodian  thereof 
and  might  also  sue  therefor.  Stovell  v.  Alert 
Gold   Mining  Co.    [Colo.]    87   P.    1071. 

70.  Washington  Nat.  Building  &  Loan 
Ass'n  v.   Buser,   61  W.  A''a.   590,   57   S.   E.   40. 

71.  Bill  by  Incorporated  religious  society 
and  its  treasurer,  sworn  to  by  the  treasurer, 
held  sufficiently  verified.  First  Baptist  Soc. 
V.  Dexter,  193  Mass.  187,  79  N.  E.  342.  Under 
Code  Civ.  Proc.  §  525,  subd.  1,  requiring  veri- 
fication of  pleadings  of  a  domestic  corpora- 
tion to  be  b.v  an  officer  thereof,  members 
of  liquidating  committee  appointed  by  au- 
tliorlty  of  ci-(>ditors  and  stockholders  may 
make  sucli  voi'ifications.  Wills  v.  James 
Rowland  &  Co.,  117  App.  Div.  122,  ?  ft3  N.  y  S 
386. 

72.  Under  Rev.  St.  1906,  §  5102.  authoriz- 
ing verification  of  a  corpoiation's  pleadings 
by  "an  officer  thereof,  its  agent,  or  attorney," 
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tion  defendant  may  be  amended  under  statutory  authorization  of  amendments  as  to 
names  of  parties.'^  AVlien  the  plaintiff  in  an  action  against  a  corporation  calls  a 
stockholder  as  a  witness,  he  may  cross-examine  him  as  being  in  reality  a  defend- 
ant/" By  virtue  of  statute,  corporations  may  be  compelled  to  produce  books  and 
papers.'*'  In  the  court  of  claims  the  usual  practice  is  to  examine  the  officers  of 
corporate  claimants.'^  A  corporation  may  appeal  from  an  order  affecting  its  officers 
and  agents  as  such,  though  not  a  party  to  the  proceedings  in  which  such  order  was 
entered.'®  Under  the  New  York  statute,  proceedings  supplementary  to  execution 
are  not  authorized  upon  judgments  against  corporations  except  in  proceedings  by  or 
against  the  state. "'•^ 

§  11.  Legislative  control  over  corporations.^'* — Corporations  exercising  public 
franchises  or  privileges  are  subject  to  public  control,*^  and  when  a  corporation  en- 
gages in  interstate  commerce  it  is  subject  to  all  the  regulative  provisions  concerning 
such  commerce  constitutionally  prescribed  by  congress.*-  Statutory  regulations  do 
not  constitute  a  denial  of  equal  protection  where  they  apply  to  persons  and  corpora- 
tions alike.®^  Eegulative  authority  cannot  be  delegated,®*  but  the  state  may  exercise 
its  power  through  duly  constituted  agencies. ®° 

§  12.  How  corporations  may  he  dissolved;  forfeiture  of  charter;  effect  of  dis- 
solution; minding  up  under  statutory  provisional'^ — While  a  corporation  may  be 
dissolved  ipso  facto  by  operation  of  law,®^  as  a  general  rule  such  is  not  the  effect  of 
acts,  omissions,  and  conditions  constituting  grounds  for  dissolution  but  not  made 
the  basis  of  and  adjudicated  in  dissolution  proceedings,®®  and  a  forfeiture  of  charter 


verification  by  an  agent  as  distinguished 
from  an  officer  must  show  that  case  is  one 
of  class  comprehended  by  section  5109.  Bul- 
loclt  Beresford  Mfg.  Co.  v.  Hedges,  76  Ohio 
St.   91,   SI   N.    E    171. 

73.  Municipal  court  act,  Laws  1902,  p.  1541, 
c.  580,  §  164,  does  not  require  corporation's 
pleadings  to  be  verified  by  officer  thereof. 
Veiification  may  be  made  by  attorney. 
Chadwick  v.  Waldorf  Steam  Laundry  Co.,  54 
Misc.  618,  104  N.  Y.  S.  746. 

74.  Under  Code,  §  7  5,  an  amendment 
changing  defendant  from  constituent  corpo- 
ration to  consolidated  corporation  was  prop- 
erly allowed  where  it  was  consented  to  by 
consolidated  corporation.  Solmonoviclr  v. 
Denver  Consol.  Tramway  Co.   [Colo.]  89  P.  57. 

75.  American  Restaurant  &  Oyster  House 
V.   McEUigott,    227    111.   317,    81   N.   E.    388. 

76.  Proceedings  under  Laws  1906,  p.  79, 
No.  75,  providing  for  direct  process  against 
corporations  to  compel  production  of  books 
and  papers,  operates  as  a  subpoena  duces 
tecum  against  individuals,  and  is  not  vio- 
lative of  14th  amendment  as  arbitrarily  dis- 
criminative against  corporations.  In  re  Con- 
solidated Rendering  Co.    [Vt  ]    66  A.   790. 

77.  But  where  all  the  stock  of  the  plain- 
tiff corporation  is  owned  by  two  persons, 
they  are  in  legal  effect  the  parties  claimant 
and  may  be  examined  by  the  government 
under  Rev.  St.  §  1080.  Atlantic  Contracting 
Co.    V.    U.    S.,    40    Ct.    CI.    244. 

7S.  Injunction  at  instance  of  minority 
stockholders  against  assumption  of  office  by 
officers  alleged  to  have  been  illegally  elected. 
West  Side  Hospital  v.  Steele,  124  111.  App.  534. 

79.  Code  Civ.  Proc.  §§  1812,  2463.  Key- 
stone Pub.  Co.  V.  Hill  Dryer  Co.,  105  N.  Y.  S. 
894. 

80.  See  7  C.  L.  884. 

81.  Corporation     exercising     eminent     do- 


main.    Potlatch   Lumber   Co.    v.    Peterson,    12 
Idaho,   769,   88  P.    426. 

82.  Cassatt  v.  Mitchell  Coal  &  Coke  Co.  [C. 
C.    A.]    150    F.    32. 

83.  Employers'  Liability  Act  1893  (Burns' 
Ann.  St.  1901,  §  7083)  held  not  unconstitu- 
tional as  denial  of  equal  protection  of  laws, 
since  it  applies  to  persons  or  companies, 
whether  corporate  or  not,  engaged  in  oper- 
ating railroads.  Pittsburg,  C.  &  St.  L.  R. 
Co.  v.  Lightheiser  [Ind.]   78  N.  E.  1033. 

84.  Regulation  of  increase  of  capital 
stock  cannot  be  delegated  to  a  commission. 
State  V.  Great  Northern  R.  Co.,  100  Minn. 
445,    111    N.    W.    289. 

85.  Creation  of  corporation  commission 
vested  witii  limited  legislative,  judicial,  and 
executive  powers  held  not  violation  of  Bill 
of  Rights,  §  5,  providing  that  such  depart- 
ments of  tlie  state  sliall  be  separate  and  dis- 
tinct. Winchester  &  S.  R.  Co.  v.  Common- 
wealth, 106  Va.  264,  55  S.  E.  692.  Subjection 
of  corporations  to  control  of  such  commission 
held  not  denial  of  equal  protection  of  laws. 
Id.  Due  process  of  law  not  denied  where 
corporations  are  allowed  full  opportunity  for 
complete  hearing  after  due  notice.  Id.  Su- 
pervising of  increase  of  capital  stock  ac- 
cording to  legislative  regulations  may  be 
committed  to  commission.  State  v.  Great 
Northern  R.  Co.,  100  Minn.  445,  111  N.  W. 
289.  Ascertainment  of  acts  authorizing  in- 
crease of  stock  according  to  terms  prescribed 
by  legislature,  and  authority  to  allow  in- 
crease upon  finding  existence  of  such  facts, 
may  be  delegated  to  commission.     Id. 

86.  See  7  C.  L.  885. 

87.  Consolidation  and  merger.  See  post. 
§  13,  Succession  of  Corporations;  Reorgan- 
ization;   Consolidation, 
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cannot  be  set  up  collaterally/''  and  as  a  general  rule  can  bo  enforced  only  in  a  direct 
suit  by  or  for  the  state."**  A  corporation  is  not  dissolved  by  withdrawal  from  a  vol- 
untary association  into  which  it  has  entered  with  other  corporations."^  Whether  a 
corporation  is  within  the  terms  of  a  statute  defining  grounds  of  forfeiture  depends 
upon  the  construction  of  the  statute."-  Provisions  relating  to  the  forfeiture  of  the 
cliarters  of  particular  kinds  of  corporations  are  not  necessarily  inconsistent  with 
general  laws  providing  for  forefeiture  of  charters  of  corporations  in  general."^  Fail- 
ure of  a  private  business  corporation  to  carry  out  the  purposes  of  its  creation  is 
ground  for  dissolution,"*  regardless  of  its  solvency  or  insolvency,"^  at  the  suit  of  a 
single  stockholder,"®  but  the  other  stockholders  must  be  made  parties.''"  Demand 
on  the  officers  of  the  corporation  is  not  essential  to  the  right  of  a  stockholder  to  sue 
for  a  dissolution  and  distribution  on  the  ground  of  abandonment  of  the  corporate 
business,  where  no  complaint  is  made  against  the  managing  officers,"*  nor  is  demand 
on  the  stockholders  necessary,  if  at  all,  where  the  bill  shows  total  abandonment  of 
business  and  tlireatened  sacrifice  of  the  corporation's  property; ""  but  a  bill  to  dissolve 
on  the  grounds  of  misconduct  of  officers  cannot  be  maintained  by  a  stockholder  in  the 


88.  Corporation  does  not  ipso  facto  cease 
to  exist  because  of  insolvency  and  discontin- 
uance of  business  and  active  organization. 
Fields  V.  U.  S.,  27  App.  D.  C.  433.  Auto- 
matic dissolution  not  worked  by  failure  of 
corporation  not  for  pecuniary  profits  to  file 
certificate  of  election  of  new  directors  as 
required  by  Act  1872,  §  32.  Potwin  v. 
Grunewald,  123  111.  App.  34.  Corporation 
not  dissolved  by  sale  of  its  property  and 
franchises  under  special  fieri  facias  under 
Act  1870,  P.  L.  58,  and  such  sale  does  not 
preclude  subsequent  adjudication  in  bank- 
ruptcy against  the  corporation.  Interna- 
tional Coal  Min.  Co.  v.  Pennsylvania  R.  Co., 
152  F.  551.  Claim  for  damages  in  favor  of 
corporation  passes  to  trustee  in  bankruptcy 
and  not  to  purchaser  at  sale  under  special 
fieri   facias.     Id. 

89.  Kirch  v.  Louisville,  SO  Ky.  L.  R.  1356, 
101  S.  W.  373. 

90.  In  suit  by  taxpayer  against  city  to 
have  city  water  works  company,  all  of  whose 
stock  had  been  acquired  by  city,  placed  in 
liands  of  receiver,  plaintiff  could  not  set  up 
forfeiture  of  charter.  See  Civ.  Code  Prac. 
§  481,  Ky.  St.  1903,  §§  569,  573.  Kirch  v. 
Louisville,  30  Ky.  L.  R.  1356,  101  S.  W.  373. 
Since  Civ.  Code  Prac.  §  481  requires  pro- 
ceedings for  vacation  of  cliarters  to  be  in 
name  of  commonwealth,  and  Ky.  St.  1903, 
§  569,  makes  it  duty  of  attorney  general 
to  in.'-titute  proceedings  to  foifeiL  charters 
for  violation  thereof,  §  573  authorizing  the 
jury  in  their  discretion  to  direct  a  forfeit- 
ure for  exercising  corporate  powers  incon- 
sistent with  act  of  1893  was  intended  only 
to   declare   grounds   of  forfeiture.      Id. 

01.  State  Council  v.  National  Council  J.  O. 
U.  A.  M.  [N.  J.  Eq.]  64  A.  561.  See  Fra- 
ternal Mutual  Benefit  Associations,  7  C.  L. 
1777. 

92.  Penalty  of  dissolution  under  Laws 
1903,  p.  147,  §  82,  for  failure  to  appoint 
resident  agent  as  required  by  Civ.  Code,  tit. 
13,  §§  23-176,  held  not  to  apply  to  corpora- 
tions organized  prior  to  the  latter  act  and 
which  have  not  elected  to  come  under  its 
provisions,  such  corporations  being  ex- 
pressly excepted  by  the  code  provisions, 
though  terms  of  Laws  1903  are  broad  enough 


to  cover   all   corporations.     Rillito   Canal   Co. 
V.    Schmidt    [Ariz.]    89   P.    523. 

93.  Acts  1897-98,  p.  479,  c.  443,  §  4,  mak- 
ing misuse  by  incorporated  club  of  privilege 
of  selling  liquors  ground  for  forfeiture  of 
on  complaint  of  anyone  held  not  repealed  by 
Laws  1902-04,  p.  227,  c.  148,  §  144,  providing 
for  forfeiture  of  corporate  club  charters  in 
general  for  failure  to  comply  with  act,  nor 
by  c.  270,  §  51,  making  misuse  of  powers 
ground    for    forfeiture    of   corporate    charters 

in  general  at  instance  of  attorney  general. 
Eureka  Club.  v.  Com.,  105  Va.  564,  54  S.  E. 
470. 

94.  Ross  V.  American  Banana  Co.  [Ala  ] 
43  So.  817.  Defense  of  mortgage  foreclo- 
sure suit  which  was  all  the  business  a  cor- 
poration had  held  to  take  it  out  of  opera- 
tion of  Civ.  Code,  §  358,  as  amended  by  Act 
of  1901,  providing  for  cessation  of  corporate 
existence  for  two  years'  failure  to  trans- 
act its  business.  Robinson  v.  Blood  [Cal.] 
91  P.  258.  Rev.  St.  pt.  1,  c.  18,  tit.  3,  §  7, 
requiring  corporations  to  commence  busi- 
ness within  certain  time,  held  complied  with 
where  corporation  organized  to  lay  electri- 
cal conductors  in  certain  city  obtained 
franchise  from  city  to  lay  such  conductors. 
People  v.  Ellison,  51  Misc.  413,  101  N.  Y.  S. 
-114. 

95.  Ross  V.  American  Banana  Co.  [Ala.] 
43   So.   817. 

90.  Ross  V.  American  Banana  Co.  [Ala.] 
43  So.  817.  Minority  stockholders  may  main- 
tain a  bill  to  dissolve  on  the  ground  of 
abandonment  and  that  the  property  is 
gradually  deteriorating  in  value  so  that  it 
will  soon  be  sacrificed  to  pay  taxes,  insur- 
ance, etc.,  though  the  corporation  is  not 
actually  insolvent  at  the  time.  Central 
Land    Co.    v.    Sullivan    [Ala.]    44    So.    644. 

Allegations  that  no  meeting  has  been  held 
for  five  years,  that  no  officer  or  agent  of  the 
corporation  resides  in  the  state,  and  that 
the  business  for  which  the  corporation  was 
organized  has  never  been  attempted,  held 
to  show  abandonment  of  duties  and  to  sus- 
tain bill  by  stockholder  to  dissolve.  Central 
Land  Co.  v.   Sullivan    [Ala.]    44   So.   644. 

97.  Ross  V.  American  Banana  Co.  [Ala.] 
43  So.  817. 
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absence  of  a  prior  demand  upon  the  corporation  to  redress  such  wrongs  or  a  good 
excuse  for  faihire  to  make  such  demand.^  Wliere  insolvency  is  the  basis  of  the  suit, 
it  must  be  sufficiently  alleged.-  The  general  rules  as  to  multifariousness  apply.' 
An  officer  cannot  urge  as  grounds  of  forfeiture,  acts  and  transactions  in  which  he 
himself  participated.*  Except  as  otherwise  provided  by  statute,  the  effect  of  dis- 
solution is  to  terminate  the  existence  of  the  corporation  as  a  legal  entity  ^  and  ren- 
ders it  incapable  of  suing  and  being  sued  in  its  corporate  name.®  Provision  is 
generally  made,  however,  for  the  prosecution  and  defense  of  suits  by  and  against 
corporations  after  dissolution.'  Where  there  is  no  statute  providing  for  the  con- 
tinuation of  the  corporation  for  the  purpose  of  settling  its  affairs,®  provision  is  gen- 
erally made  for  such  settlement  by  certain  designated  persons,®  and  in  such  cases  the 
corporation  itself  cannot  sue  or  be  sued.^*^  Debts  are  not  discharged  by  dissolution,^^ 
and  in  the  absence  of  statutory  provision  in  the  premises,  equity  treats  the  assets  as  a 
trust  fund  for  creditors  and  stockholders.^-  Forfeiture  of  corporate  existence 
after  judgment  against  the  corporation  will  not  affect  the  right  to  enforce  the  judg- 
ment against  the  stockholder.^^  Interests  by  way  of  special  franchises  are  some- 
times held  to  be  independent  of  the  life  of  the  original  corporation,^*  and  hence 
a  franchise  may  remain  effective  notwithstanding  that  the  corporate  owner  there- 
of is  guilty  of  acts  or  omissions  constituting  grounds  of  forfeiture.^^ 

Dissolution  hij  consent  of  stoclcUolders  or  directors}^ — A  private  corporation 
cannot  surrender  its  charter  and  effect  a  dissolution  without  the  consent  of  the 
state  either  previously  expressed  by  statute  of  charter  or  by  subsequent  acceptance 
of  the  surrender. ^^ 


nS,  9».  Central  Land  Co.  v.  Sullivan  [Ala.] 
44   So.    644. 

1.  Ross  V.  American  Banana  Co.  [Ala.] 
43    So.    817. 

2.  Allegations  of  insolvency  held  contra- 
dicted by  other  allegations  so  as  to  leave  bill 
without  sufficient  allegation  of  insolvency 
and  hence  not  maintainable  under  Acts  19C3. 
p.  338,  §  50.  Ross  v.  American  Banana  Co. 
[Ala.]    43    So.    817. 

3.  Bill  by  stockholder  to  dissolve  and  dis- 
tribute assets  and  to  declare  certain  propor- 
tion of  stock  fictitious  held  not  multifarious 
where  all  the  stock  is  affected  by  the  matter 
upon  which  the  charge  of  flctitiousness  is 
based  and  hence  all  parties  have  common 
interest  in  the  suit.  Central  Land  Co.  v. 
Sullivan    [Ala.]    44  So.   644. 

4.  Leigh  V.  National  Hollow  Brake-Beam 
Co.,   224   111.    76,   79   N.   E.    318. 

5.  Crossman  v.  Vivienda  Water  Co.,  150 
Cal.  575,  89  P.  335. 

6.  Crossman  v.  Vivienda  Water  Co.,  150 
Cal.  575,  89  P.  335. 

Jii4li;;'iiient  again.st  cli.sfiolved  rorporntion 
in  such  case  may  be  collaterally  impeached 
by  any  interested  in  distribution  6f  assets 
either  as  creditor  or  stockliolder.  Crossman 
V  Vivienda  V^ater  Co.,  150  Cal.  575,  89  P.  335. 
Fact  that  stockholders  are  dismissed  as 
parties  to  suit  against  them  and  corporation 
will  not  affect  their  right  to  attack  judg- 
ment against  corporation  on  ground  that  it 
had  been  dissolved.  Id.  Stockholders  not 
estopped  to  attack  judgment  against  dis- 
solved corporation  in  suit  against  it  and 
them  where  they  denied  its  existence  by 
verified  answer,  though  service  on  corpora- 
tion was  accepted  by  president  and  demurrer 
filed  in  its  behalf  by  attorney.  Id.  Dissolved 
corporation  cannot  be  bound  by  estoppel  to 
deny  its  existence.     Id. 


7.  Gen.  St.  Conn.  1902,  §  3396,  applies  to 
corporation  organized  under  general  laws 
and  thereafter  reorganized  under  special 
statute.  Metropolitan  Rubber  Co.  v.  Place 
[C.  C.  A.]  147  F.  90.  Corporation  may  be 
adjudgred  bankrupt  after  sale  of  its  fran- 
cliises  and  property  under  special  fi.  fa.  pur- 
suant to  P.  L.  1870,  58,  for  benefit  of  credit- 
ors. Cresson  &  Clearfield  Coal  &  Coke  Co. 
V.  Stauffer  [C.  C.  A]   148  F.  981. 

8.  No  such  statute  in  California.  Cross- 
man  V.  Vivienda  Water  Co.,  150  Cal.  575,  89 
P.    335. 

9.  Civ.  Code,  §  400,  designates  directors 
for  such  purpose  where  court  appoints  no 
one  else.  Crossman  v.  Vivienda  Water  Co., 
150  Cal.  575.   89  P.  335. 

10.  11.  Crossman  v.  Vivienda  Water  Co., 
150  Cal.  575,  89  P.  335. 

12.  Crossman  v.  Vivienda  Water  Co.,  150 
Cal.  575,  89  P.  335.  See,  post,  §  16B,  subd. 
Assets  for  Creditors. 

13.  Robinson   v.   Blood    [Cal.]    91   P.   258. 

14.  So  held  in  New  York.  In  re  Long 
Acre  Electric  Light  &  Power  Co.  51  Misc.  407, 
101  N.  Y.  S.  460,  afd  117  App.  Div.  80,  102 
N.  Y.  S.  242.  The  continuation  of  special 
franchises  are  not  dependent  upon  the  con- 
tinued existence  of  the  corporation  when 
they  have  been  assigned.  In  re  Long  Acre 
Light  &  Power  Co.,  117  App.  Div.  80,  102 
N.  Y.  S.  242,  afg.,  51  Misc.  407,  101  N.  Y.  S. 
460. 

15.  When  franchise  has  not  been  revoked 
by  grantor  or  state  and  state  has  not  en- 
forced grounds  of  forfeiture.  In  re  Long 
Acre  Elec.  Light  &  Power  Co.,  51  Misc.  407, 
101  N.  Y.  S.  460. 

16.  See   7   C.  L.   886. 

17.  Sucli  is  effect  of  contractual  nature  of 
charter.  In  re  North  American  Coal  &  Min. 
Co.    [Minn.]    109    N.    W.    1116. 
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Forfeit II rr  of  charter  in  proceedings  hy  the  state.'^^ — A  forfeiture  will  be  de- 
clared only  under  express  limitation  or  for  such  plain  abuse  of  its  powers  as  con- 
stitutes a  failure  to  carry  out  the  purpose  of  its  incorporation/^  and  where  the 
statute  does  not  specifically  designate  the  grounds  of  forfeiture  and  states  such 
grounds  in  general  terms,  it  will  be  liberally  construed,-"  and  a  forfeiture  will 
not  be  decreed  for  matters  as  to  whicli  the  criminal  statutes  offered  an  adequate 
remedy,-^  but  exercise  of  minor  or  incidental  franchises  will  not  excuse  nonuser 
of  the  corporation's  principal  franchises.-^  Organization  for  an  illegal  purpose 
is  ground  for  forfeiture,^^  but  where  the  incorporation  of  an  organization  for  a 
particular  purpose  is  justified  by  express  sanction  of  the  legislature,  and  the  sanc- 
tion is  not  unconstitutional,  the  courts  are  not  at  libei'ty  to  dissolve  the  organiza- 
tion on  the  ground  that  its  purpose  is  not  beneficial  to  its  members  or  to  the 
public.-*  Forfeiture  for  nonpayment  of  debts  is  not  obviated  by  a  discharge  in 
bankruptcy,-''  nor  does  the  institution  of  bankrujitcy  j^roceedings  excuse  suspen- 
sion of  business.-''  That  one  person  has  acquired  all  the  stoclc  of  a  corporation 
is  no  ground  for  the  forfeiture  of  its  charter,-'  nor  is  it  ground  of  forfeiture  that 
a  corporation  of  a  mutual  character  not  subsidiary  to  or  controlled  by  a  corpora- 
tion for  profit  has  officers,  direc-tors,  and  members  Avho  are  also  officers,  directors, 
and  stockholders  of  the  latter  corporation.-^  Statutory  provisions  as  to  forfeit- 
ure must  be  germane  to  the  subject-matter  of  the  act  as  expressed  in  its  title.-" 
'■j'he  remedy  of  the  state  is  by  quo  warranto  at  the  instance  of  state  officers,^''  and 
in  such   case  the   stockholders   and   ofheers   are  not   necessary   parties,^^   but  may 


18.  See   7   C.  L.   886. 

19.  Commonwealth  v.  Monong'ahela  Bridge 
Co.,  216  Pa.  108,  61  A.  909.  Trivial  irregulari- 
ties and  omissions  of  statutory  require- 
ments, in  an  attempt  made  in  good  faitli  to 
organize  a  corporation  not  for  profit,  are  not 
a  sufficient  basis  for  a  judgment  of  ouster, 
but  tlie  corporation  will  be  recognized  as  a 
de  facto  organization  and  its  board  of  di- 
rectors as  a  de  facto  board,  and  a  decree  will 
be  granted  requiring  that  a  legal  organiza- 
tion be  effected.  State  v.  Burial  Ass'n,  8 
Ohio   C.    C.    (N.    S.)    233. 

20.  Ky.  St.  1903,  §  569,  providing  for  for- 
feiture for  abuse  of  powers  or  violations  of 
charter.  Commonwealtli  v.  Newport,  L  & 
A.  Turnpike  Co.,  29  Ky.  L.  R.  1285,  97  S.  W. 
375. 

21.  Abuse  of  franchises  by  turnpike  com- 
pany. Commonwealth  v.  Newport,  L.  &  A. 
Turnpike,  Co.  29  Ky.  L.  U  1285,  97  S.  W. 
375. 

22.  Where  corporation  chartered  to  con- 
struct fair  grounds  and  to  conduct  agricul- 
tural and  stock  fairs  and  horse  races  willfully 
failed  for  long  time  to  exercise  any  of  its 
powers  except  to  conduct  such  races,  its 
franchises  and  charter  were  forfeited  for 
nonuser.  State  v.  Delmar  Jockey  Club,  200 
Mo.  34,  98  S.  W.  r,:i!l.  92  S.  \V.  185.  Where 
corporation  was  chartered  to  conduct  agri- 
cultural and  stock  fairs  and  horse  races,  the 
state  was  not  estopped  to  insist  on  forfei- 
ture for  willful  failure  to  conduct  fairs  by 
acceptance  of  licen.se  fees  for  privilege  of 
pool  selling  and  bool<niaking  at  corporation's 
racea.     Id. 

23.  State  V.  Inner  Belt  R.  Co.,  74  Kan. 
413,  87  P.  696.  Charter  of  Athletic  club  for- 
feited as  being  a  mere  scheme  to  evade  the 
dramshoD  act.  State  v.  Rose  Hill  Pastime 
Athletic  Club.   121  Mo.  App.  81,   97   S.  W.  978; 


State  V.  Kirkwood  Social  Athletic  Club,  121 
Mo.  App.  87,  97  S.  W.  980;  State  v.  Meramec 
Rod  &  Gun  Club,  121  Mo.  App.  364,  98  S.  W. 
815. 

Filing-  of  coinpliiiut:  Under  Acts  1897-98,  p. 
479,  c.  443,  §  4,  complaint  against  social  club 
for  misuse  of  privilege  of  selling  liquors 
need  not  be  filed  in  clerk's  office  or  returned 
to  court,  service  on  corporation  ten  days 
before  hearing  being  all  that  is  required. 
Eureka  Club  v.  Coi.i..  105  Va.  564,  54  S.  E.  470. 

24.  State  v.  l..,rial  Ass'n.  8  Oliio  C.  C. 
(N.   S.)    233. 

25.  Code  Civ.  Proc.  §  1785,  subd.  2,  making 
failure  to  pay  notes  for  year  ground  of 
dissolution.  People  v.  Troy  Chemical  Co., 
118  App.  Div.   437,   104  N.  Y.  S.   22. 

26.  Under  Code  Civ.  Proc.  §  1785.  subd.  3, 
making  suspension  of  business  for  more 
than  year  ground  for  dissolution,  suspension 
for  sucli  term  after  filing  of  petition  in 
bankruptcy  held  ground  for  dissolution  at 
suit  of  attorney  general,  under  §  1786. 
People  V.  Troy  Chemical  Co.,  118  App.  Div. 
437,  104  N.  y.  S.  22. 

27.  Tliat  city  had  acquired  all  stock  of 
bridge  company.  Commonwealth  v.  Monon- 
gahela  Bridge  Co.,  216  Pa.  108,  64  A.  909. 

28.  State  v.  Burial  Ass'n,  8  Ohio  C.  C.  (N. 
S.)    233. 

29.  Provisions  for  forfeiture  of  charter 
held  not  germane  to  subject-matter  of  Acts 
1906,  p.  413,  c.  257,  entitled  "An  Act  to 
amend  chapter  469,  of  the  Acts  of  1849,  en- 
titled 'An  act  to  incorporate  the  Cumberland 
and  Pennsylvania  Railroad  Company,'  and  to 
amend  the  charter  of  said  company  so  as  to 
prohibit  it"  from  doing  certain  acts  for  the 
doing  of  which  the  forfeiture  was  pro- 
vided. State  V.  Cumberland  &  P.  R.  Co.  [Md.] 
66   A.    458. 

30.  31,  32.  State  v.  Inner  Belt  R.  Co.,  74 
Kan.    413,   87    P.    696. 
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nevertheless  be  enjoined  from  assuming  to  act  for  the  corporation  after  the  decree 
of  dissolution.^^  ^  demurrer  may  be  filed  to  the  answer  to  a  petition  seeking  a 
forfeiture/^  and  an  order  dismissing  the  state's  petition  may  be  appealable."* 
Proceedings  by  state  officers  are  not  necessarily  invalidated  because  such  officers 
M-ere  moved  to  proceed  by  a  creditor  interested  adversely  to  the  corporation.^^ 
AVhen  the  statutory  grounds  are  clearly  made  out,  the  court  has  no  discretion 
but  to  decree  dissolution.^® 

Custody  and  sale  of  property.^' — The  right  to  redeem  from  a  tax  sale  is  an 
interest  in  lands  within  a  provision  for  the  sale  of  the  lands  of  dissolved  corpora- 
tions.^^ 

Statutory  proceedings.^^ — Statutory  proceedings  to  dissolve  a  corporation  are 
in  the  nature  of  a  proceeding  in  rem,  and  concludes  all  creditors  of  the  corpora- 
tion as  well  as  all  other  persons  interested  in  the  res  so  far  as  the  assets  of  the 
corporation  within  the  court's  jurisdiction  and  possession  are  concerned,*°  but 
cannot  affect  the  right  of  creditors  of  whom  no  personal  jurisdiction  is  acquired 
to  sue  on  their  claims.*^  A  stockholders'  petition  for  dissolution  *^  must  be  made 
by  a  majority  of  the  members  of  a  nonstock  corporation  or  a  majority  holder  of  a 
stock  corporation.*^  Voluntary  dissolution  may  be  allowed  on  published  notice.** 
Statutory  requirements  as  to  such  proceedings  are  jurisdictional  and  must  be  strict- 
ly complied  with,*^  but  where  the  court  has  jurisdiction  its  decree  will  not  be  open 
to  collateral  attack.*" 

§  13.  Succession  of  corporations;  reorganization;  consolidation.'^' — The  ac- 
quisition by  one  corporation  of  all  the  property  of  another  does  not  render  the  former 
liable  for  the  debts  of  the  latter  even  though  under  the  circumstances  the  creditors 
have  the  right  to  follow  the  specific  property  acquired  or  to  hold  the  purchasing  com- 
pany liable  to  the  extent  of  the  value  of  such  property,*®  but  where  the  purchasing 
corporation  is  merely  a  continuation  of  the  selling  corporation,  the  former  is  the  suc- 


33.  Though  not  in  terms  authorized  by 
the  act  relating  to  such  proceedings.  See 
Code  Pub.  Gen.  Laws,  art.  23,  §  367  et  seq. 
State  V.  Cumberland  &  P.  R.  Co.  [Md.]  66  A. 
458. 

34.  Under  Acts  1906,  p.  413,  c.  257,  amend- 
ing charter  of  Cumberland  and  Pennsylvania 
Railroad  Company,  and  Code  Pub.  Gen. 
Laws,  Art.  23,  §  374,  an  order  dismissing  pe- 
tition for  forfeiture  of  charter  of  such  cor- 
poration is  appealable.  State  v.  Cumberland 
&  P.  R.  Co.   [Md.]    66  A.  458. 

35.  "Where  suit  under  Code  Civ.  Proc.  § 
1786,  was  instituted  by  attorney  general  at 
instance  of  creditor  interested  in  another 
corporation  of  same  name,  but  it  did  not 
appear  that  attorney  general  was  moved 
to  act  by  any  motive  save  tliat  arising  from 
official  duty.  People  v.  Troy  Chemical  Co., 
118  App.  Div.   437,   104  N.  Y.  S.  22. 

36.  Grounds  specified  in  Code  Civ.  Proc. 
§  1785.  People  v.  Troy  Chemical  Co.,  118 
App.   Div.    437,    104   N.   Y.   S.   22. 

37.  See  7  C.  L.  887. 

38.  Within  Acts  April  15,  1891,  P.  L.  15. 
Philadelphia  v.  Unknown,  30  Pa.  Super.  Ct. 
516. 

30.     See   7   C.  L.   888. 

40,  41.  Metropolitan  Rubber  Co.  v.  Place 
[C.   C.  A.]    147   F.   90. 

42.     Rev.    Laws    1905,    §    3175,    relating    to 

dissolution     of     corporation     on     petition     of 

majority   in  number  or  interest  of  members, 

applies  to  both  stock  and  nonstock  corpora- 

9  Cnrr.  L.— o9. 


tions.     In    re    North    American    Coal    &    Min. 
Co.    [Minn.]    109   N.   W.    1116. 

43.  Under  Rev.  Laws  1905,  §  3175,  author- 
izing dissolution  on  petition  of  majority 
in  number  or  interest.  In  re  North  American 
Coal  &  Min.  Co.  [Minn.]  109  N.  'W.  1116. 
Court  will  not  on  such  petition  determine 
validity  of  outstanding  stock.  Id.  Petition 
must  be  by  majority  holders  of  stock  regu- 
larly   issued    and    not    adjudged   invalid.      Id. 

44.  Statutory  provision  to  such  effect 
held  not  unconstitutional  as  impairing  ob- 
ligation of  contracts.  Grossman  v.  Vivienda 
Water  Co.,   150   Cal.   575,   89   P.   335. 

45.  Under  Comp.  Laws,  c.  300,  providing 
that  on  proceedings  for  voluntary  dissolu- 
tion the  order  to  show  cause  shall  be  re- 
turnable not  less  than  three  months  from 
date,  an  order  to  show  cause  within  less  than 
three  months  is  not  amendable  nunc  pro 
tunc  so  as  to  make  the  return  day  as  re- 
quired by  the  statute,  and  such  an  amend- 
ment is  not  aided  by  fact  that  the  three 
weeks'  publication  required  by  statute  is 
made  before  the  return  day  fixed  by  the 
amendment.  Taft  v.  Chapel,  146  Mich.  115, 
13  Det.  Leg.  N.     688,  109  N.  W.   44. 

46.  Decree  of  dissolution  under  Code  Civ. 
Proc.  §§  1227-1233,  not  collaterally  assailable 
because  of  false  statement  as  to  payment  of 
debts.  Grossman  v.  Vivienda  Water  Co.,  150 
Cal.    575,   89   P.   335. 

47.  See  7   C.  L.   888. 

48.  Sharpies  Co.  v.  Harding  Creamery  Co. 
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cesser  of  the  latter  and  liable  for  its  debts.'"*  "\A'liere.  therefore,  one  seeks  to  hold  a 
corporation  for  the  debt  of  another  corporation  which  has  succeeded  to  the  property 
of  the  latter,  he  must  prove  either  that  the  former  merged  the  latter  and  became  its 
successor  or  that  it  assumed  the  debt,^°  and  any  evidence  tending  to  prove  either  of 
such  theories  is  admissible.^^  A  corporation  by  assuming  the  liabilities  of  another 
corporation  is  not  bound  to  issue  its  own  stock  to  the  stockholders  of  the  other  cor- 
poration °-  but  is  only  liable  for  whatever  may  be  due  to  such  stockholders  as  such."^ 
On  reorganization  the  new  corporation  is  not  liable  for  debts  of  the  old  not  ex- 
presslv  assumed,^*  unless  the  reincorporation  is  a  mere  continuation  of  the  old  cor- 
poration,^^ or  the  transaction  amounts  to  a  fraud  upon  the  holders  of  such  de1)ts;'"' 
but  the  interests  of  the  stockholders  of  the  old  corporation  in  stocks  of  the  new  re- 
ceived by  them  for  the  property  transferred  to  the  new  corporation  may  be  reached 
in  equity,^^  subject  to  the  rights  of  bona  tide  holdcrs.^^  The  mutual  agreements  of 
the  reorganizers  and  the  original  stockholders  constitute  a  sufficient  consideration 
to  bind  the  latter,^®  and  in  a  proper  case  a  breach  of  the  reorganization  agreement 
may  be  made  the  basis  of  a  suit  for  an  injunction  to  protect  the  rights  of  stockholders 
in  the  reorganized  corporation."*'  The  right  to  participate  in  reorganization  is  lost 
by  failure  to  comply  with  the  conditions  attached  to  the  plan  of  reorganization."^ 
Persons  to  whom  a  corporation's  properties  are  intrusted  for  the  purpose  of  reorgan- 
ization are  trustees  for  the  stockholders  "-'  and  may  be  required  to  account ''"  for  a 


[Neb.]   Ill  N.  W.  783.     See  post,   §   16B,  subd. 
Assets  for  Creditors. 

49.  New  corporation  held  liable  for  debt 
of  old  corporation,  all  of  whose  stock  and 
most  of  whose  property  it  received,  where 
new  company  merely  continued  business  of 
old,  no  change  being-  made  except  in  person- 
nel of  office.  Taylor  Co.  v.  Gulf  Land  & 
I.umbec  Co.   [La.]   44  So.  187. 

50.  Lenehan  v.  Gulf  Land  &  Lumber  Co., 
118  La.   217.   42   So.   780. 

51.  Charter  of  defendant  corporation  is 
admissible  without  restriction.  Lenehan  v. 
Gulf  Land  &  Lumber  Co,  118  La.  217,  42  So. 
780.  Sales  of  property  to  original  debtor  for 
which  plaintiff  paid,  thus  creating  the  debt 
sued  on,  held  admissible.  Id.  Evidence  that 
defendant  had  paid  other  debts  of  original 
debtor  held  admissible.  Id.  Evidence  of 
sale  of  property  by  original  debtor  to  de- 
fendant held  admissible.  Id.  Evidence  that 
notes  of  president  of  original  debtor  who 
afterwards  became  president  of  defendant 
were  accepted  by  plaintiff  under  protest  that 
he  did  not  release  defendant  held  admissible 
to  disprove  novation.     Id. 

52.  Dupoyster  v.  First  Nat.  Bk.,  29  Ky. 
L  R.  115.T,  96  S.  W.  830.  In  suit  to  compel 
corporation  which  liad  assumed  liabilities  of 
another  to  issue  stock  to  stockholder  in  such 
other  corporation,  evidence  held  to  show  that 
old  stock  had  been  canceled  by  agreement 
between  stockholder  and  the  corporation. 
Id. 

53.  Dupoyster  v.  First  Nat.  Bk.,  29  Ky. 
L.  R.  1153,  96  S.  W.  830. 

54.  Baker  Furniture  Co.  v.  Hall  [Neb.]  Ill 
N.  "W.  129.  Where  an  adjunct  corporation 
is  reorganized  by  entirely  different  persons, 
the  original  corporation  having  nothing  to 
do  with  such  reorganization,  the  latter  will 
not  be  liable  for  the  debts  of  the  reorganized 
corporation  incurred  after  reorganization. 
Liebhardt  v.   Wilson    [Colo.]    88   P.   173. 

66.     Baker    Furnituro    Co.    v.    Hall    [Neb.] 


Ill  N.  W.  129.  Reincorporation  of  mutual 
insurance  company  under  Laws  1892,  p  2011, 
c.  690,  art.  6,  §  206.  as  amended.  In  re 
Empire  State  Supreme  Lodge,  53  Misc.  344, 
118  App.  Div.  616,  103  N.  Y.  S.  465. 
-.16,  57.  Baker  Furniture  Co  v.  Hall  [Neb.] 
Ill  N.  W.  129. 

58.  Stockliolder  in  new  corporation  may  be 
bona  Ada  liolder.  Baker  Furniture  Co.  v. 
Hall    [Neb  ]     111    N.    W.    129. 

59.  Agreement  between  subscriber  for  all 
stock  of  corporation,  none  of  wliich  had  been 
issued,  and  persons  acting  for  tliemselves 
and  future  subscribers  whereby  such  sub- 
scriber released  his  subscription  except  for 
certain  amount,  held  not  invalid  for  want 
of  consideration  moving-  to  such  subscriber, 
though  he  was  not  released  from  liability  to 
creditors  on  original  subscription.  Hladovec 
V.  Paul.  124  111.  App.  .-.Sn,  afd.  222  111.  2,'.4. 
78    N.    E.    619. 

60.  Stockiiolders  in  reorganized  corpora- 
tion who  are  not  parties  to  mandamus  suit 
by  subscriber  to  stock  in  original  corpora- 
tion to  compel  issue  of  sucli  stock  to  him 
cannot  in  such  suit  set  up  their  riglits  to 
such  stock  under  contract  between  plaintiff 
and  other  promoters  of  the  reorganized  cor- 
poration, and  cannot  compel  the  defendant 
officers  to  set  up  such  defense,  and  lience 
are  entitled  to  injunction  against  prosecution 
of  the  mandamus  suit.  Hladovec  v.  Paul, 
222  111.  254,  78  N.  E.  619. 

61.  Right  lost  by  failure  to  pay  assess- 
ment within  time  limited  by  reorganizing: 
committee.  Keane  v.  Moffly,  217  Pa.  240,  66 
A.  319.  Reception  of  assessments  from 
stockiiolders  after  expiration  of  time  limit 
imposed  by  reorganizing  committee  does  not 
give  other  defaulting  stockholders  the  right 
to  pay  tlieir  assessments  and  participate  In 
the  reorganization.     Id. 

62.  6.1.  Mawhinney  v.  Bliss,  117  App.  Div. 
255,    102   N.   Y.   S.   279. 
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breach  of  tlie  trust  at  any  time.^*  A  court  of  equity  lias  power  to  order  its  receiver 
to  transfer  all  of  the  property  of  a  corporation  to  a  new  corporation  organized  to  re- 
ceive it/'  and  such  an  order  is  res  adjudicata  as  to  the  validity  of  the  transfer.«« 
The  right  to  consolidate  is  usually  confined  to  corporations  of  the  same  or  sim- 
ilar character.^'  Authority  to  consolidate  "with  any  other"  corporation  does  not 
necessarily  limit  the  number  of  corporations  which  may  be  consolidated."^  A  stock- 
holder in  a  constituent  company  cannot,  as  a  matter  of  right,  prevent  its  consolida- 
tion with  other  companies/^  for  when  at  the  time  its  stock  is  subscribed  a  corporation 
is  authorized  by  law  to  consolidate  with  other  corporations,  its  stockholders  hold 
their  stock  subject  to  such  right,'"  unless  it  has  been  waived.'^  The  right  to  object  to 
the  exercise  of  the  power  to  consolidate  granted  after  the  original  organization  of  the 
corporation  is  vested  only  in  those  stockholders  who  became  such  prior  to  the  grant 
of  such  powers.'-  Illegal  or  inequitable  terms  cannot  be  imposed  on  the  stock- 
holders,''^  but  the  courts  will  not  pass  upon  the  fairness,  as  a  business  proposition, 
of  an  offer  of  the  consolidated  corporation  to  settle  the  claims  of  the  stockholders  of 


64.  Allegations  of  bill  by  stockholder  lield 
to  show  such  breach  of  trust  as  entitled  him 
to  accounting,  Mawhinney  v.  Bliss.  117  App. 
Div.   255,   102   N.  Y.   S.   279. 

65,  66.  Robyn  v.  Pickard,  37  Ind.  App. 
161,    76   N.    E.    642. 

67.  Since  under  membership  corporation 
law  only  corporations  organized  for  kindred 
purposes  can  be  consolidated,  such  a  cor- 
poration cannot  be  consolidated  with  a  re- 
ligious corporation,  the  general  corporation 
laws,  §  2,  placing  such  corporations  in  differ- 
ent categories.  Selkir  v.  Klein,  50  Misc.  194, 
100  N.  Y.  S.  449.  Corporation  organized  un- 
der Laws  1S48,  p.  447,  c.  319,  relating  to  in- 
corporation of  benevolent,  etc..  societies,  but 
forbidding  incorporation  thereunder  for  pur- 
poses constituting  purposes  of  incorpora- 
tion under  2  Rev.  Laws  1813,  p.  212,  c.  60, 
relating  to  religious  societies,  held  not  re- 
ligious corporation.      Id. 

6S.  Burns'  Ann.  St.  Ind.  1894,  §  5257,  au- 
thorizing any  railroad  company  of  the  state 
to  consolidate  "with  any  other  railroad,"  etc., 
construed  as  authorizing  consolidation  ■with 
more  tlian  one  other  road.  Bonner  v.  Terre 
Haute  &  L  R.  Co.   [C.  C.  A.]   151  F.  985 

69.  Beling  v.  American  Tobacco  Co.  [N. 
J.  Eq.]  65  A.  725.  Statutes  providing  for 
winding  up  of  corporations  before  expira- 
tion of  charter  necessarily  limit  constituent 
stockholders'  right  to  have  his  company  con- 
tinue its  business,  and  authorize  consolida- 
tion which  is  in  effect  a  winding  up,  as 
against  the  stockholders'  right  to  specific 
performance  of  the  agreement  of  the  con- 
stitutent  company  to  continue  its  business. 
Id.  A  constituent  stockholder  cannot  have 
the "  consolidation  set  aside  as  a  matter  of 
right  by  virtue  of  the  agreement  implied 
from  his  stock  certificate  that  the  constitu- 
ent company  ^'ill  continue  to  carry  out  its 
functions  until  expiration  of  its  charter, 
such  an  application  being  in  effect  an  ap- 
plication for  specific  performance  of  such 
agreement,  and  specific  performance  being  a 
matter  within  the  court's  judicial  discretion. 
Id.  See  also,  Dana  v.  American  Tobacco  Co. 
[N.  J.   Eq.]    65  A.   730. 

70.  Bonner  v.  Terre  Haute  &  I.  R.  Co.  [C. 
C.  A.]   151  F.  985. 

71.  A  statutory  right  to  consolidate  will 
not  be  held  to  have  been  waived  by  the 
terms  of  the  stock  certificates  unless  such  is 


the  clear  or  necessary  effect  of  such  certifi- 
cates. Colgate  V.  U.  S.  Leather  Co.  [X.  J. 
Eq.]    67  A.   657. 

72.  Colgate  v.  U.  S  Leather  Co.  [X.  J.  Eq.] 
67  A.  657.  Since  effect  of  filing  and  recording 
the  certificate  of  incorporation  under  Rev. 
St.  1875,  p.  8,  §  13,  was  merely  to  constitute 
the  corporators  a  corporation,  the  provision 
of  Act  March  21,  1893,  relating  to  amendment 
of  certificates,  that  the  amended  certificate 
shall  relate  back  to  the  date  of  the  original 
filing  did  not  place  the  holders  of  stock  is- 
sued after  the  amendment  in  the  position  of 
original  stockholders,  with  respect  to  the 
right  to  object  to  the  exercise  of  the  power 
to  consolidate  conferred  after  the  original 
filing  and  organization  but  before  the  issue 
of  the  stock  under  tlie  amended  certificate. 
Id.  Provision  of  Act  March  21,  1893,  relating 
to  amendment  of  certificates  of  incorporation, 
that  nothing  sliall  be  inserted  in  the 
amended  certificate  contrary  to  the  law  under 
which  the  corporation  was  organized,  does 
not  prevent  the  amended  certificate  from 
including  a  power  of  consolidation  not  con- 
ferred by  the  original  certificate  or  law 
under  which  it  was  filed,  since  an  act  and 
its  supplements  are  considered  as  one  law  for 
purpose  of  construction,  and  if  the  consolida- 
tion act.  being  a  general  law.  is  not  to  be 
considered  technically  as  an  amendment  of 
the  general  corporation  law,  then  as  the 
provision  of  Act  1893  above  referred  to 
refers  only  to  tlie  general  corporation  law, 
it  does  not  forbid  the  insertion  in  the 
amended  certificate  of  anything  contained 
in  the  consolidation  act  or  any  other  law 
relating  to  corporations  in  general,  or  pre- 
vent such  law  from  being  read  into  tiie  cer- 
tificate as  an  existing  law.     Id. 

73.  Under  P.  L.  1902.  p  700,  providing 
that  on  consolidation  the  dissenting  stock- 
holders may  have  their  stock  appraised,  the 
directors  are  bound  to  propose  an  agreement 
wiiicli  does  not  unfairly  or  inequitably  im- 
pair the  legal  or  equitable  rights  of  any 
preferred  stockholder,  and  such  stockholder 
cannot  be  required  to  exercise  anj-  option 
of  surrendering  his  stock  on  compensation 
until  he  has  had  an  opportunity  of  joining 
in  the  consolidation  on  such  terms  and  con- 
ditions as  are  equitable  and  legal  as  to  him. 
Colgate  v.  U.  S.  Leather  Co.  [X.  J.  Eq  ]  67 
A.  657. 
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the  consolidated  companies.'*  "\ATiether  an  agreement  for  consolidation  will  be  set 
aside  at  the  instance  of  minority  stockholders  in  the  constituent  companies  depends 
upon  all  the  circumstances  of  the  case,  such  as  the  consideration  paid  for  the  con- 
stituent stock/^  extent  to  which  the  consolidation  agreement  has  been  acted  upon/** 
attitude  of  the  other  minority  stockholders,'^  the  laches  of  the  complainants,'^  and 
the  complainants'  purpose  in  acquiring  their  stock.'^  A  consolidation  or  merger  is 
not  invalidated  because  the  constituent  corporations  have  common  directors,®''  or  be- 
cause it  practically  amounts  to  a  sale  of  one  of  the  corporations  to  the  other  which 
holds  a  majority  of  the  stock  of  the  former,*^  the  sole  question  in  such  case  being 
whether  the  consolidation  or  merger  will  unfairly  or  illegally  dispose  of  the  assets  of 
the  corporations  as  against  the  objecting  stockholders.®^  When,  pending  a  suit  to 
enjoin  consolidation,  a  consolidation  is  effected  lawfully  except  as  between  the  par- 
ties, the  injunctive  relief  becomes  obsolete  and  the  cause  cannot  be  retained  for  other 
relief  without  bringing  in  the  parties  who  have  acquired  interests  by  reason  of  the 
consolidation.®^  Technically,  there  is  a  distinction  between  consolidation  and  mer- 
ger, the  former  involving  the  dissolution  of  the  consolidated  corporations  and  the 
creation  of  a  new  one,  while  the  latter  involves  the  dissolution  of  only  the  corporations 
merged,®*  but  the  terms  are  not  always  used  with  technical  accuracy,®^  and  it  is 
sometimes  necessary  to  consider  all  the  circumstances  in  order  to  determine  whether 
there  has  been  a  consolidation  or  a  merger.®®  In  both  cases,  however,  the  resultant 
corporation  succeeds  to  all  the  rights  and  liabilities  of  the  corporations  consolidated 
or  merged,®'  including  obligations  to  stockholders.®®     In  this  connection  it  is  im- 


74.  Colgate  v.  U.  S.  Leather  Co.  [N.  J.  Eq  ] 
67    A.    657. 

75.  Allotment  of  bonds  of  consolidated 
company  held  fair  equivalent  of  preferred 
stock  of  constituent  company  held  by  com- 
plainant. Beling  v.  American  Tobacco  Co. 
[N.  J.  Eq.]  65  A.  725.  Right  of  preferred 
stockholder  to  share  in  surplus  on  winding 
up  of  constituent  company  will  not  be  con- 
sidered in  determining  whether  bonds  of 
consolidated  company  issued  in  exchange  for 
constituent  preferred  stock  are  the  equiva- 
lent in  value  thereof,  where  the  common 
constituent  stockholders  so  greatly  exceed 
the  preferred  stockholders  as  to  warrant  an 
inference  that  the  former  by  their  power, 
through  directors  elected  by  them,  to  de- 
clare dividends,  would  see  to  it  that  on 
winding  up  the  preferred  stockholders  would 
get  no  more  than  par  value  of  their  stock. 
Id. 

76.  As  where  interests  and  properties  of 
constituent  companies  have  become  so 
merged  as  to  render  separation  almost  im- 
pos.sible.  Beling  v.  American  Tobacco  Co. 
[N.   J.    Eq.]    65   A.    725. 

77.  That  other  opposing  stockholders  ac- 
quiesced after  casting  vote  against  consoli- 
dation. Beling  v.  American  Tobacco  Co.  [N. 
J.   Eq.]    65   725. 

78.  In  allowing  without  protest  the  mer- 
ger to  proceed  until  it  became  wellnigh  im- 
possible to  undo  it.  Beling  v.  American  To- 
bacco Co.  [N.  J.  Eq.]  65  A.  725;  Dana  v.  Am- 
erican Tobacco  Co.  [N.  J.  Eq.]  65  A.  730. 
Laches  of  complainant's  assignor  may  also 
be  considered.  Beling  v.  American  Tobacco 
Co.    [N.   J.    Eq.]    65   A.    725, 

79.  As  that  he  acquired  it  for  purpose 
of  suing  to  have  consolidation  set  aside. 
Beling  V.  American  Tobacco  Co.  [N.  J.  Eq.] 
65  A.  725. 


80.  Since  the  consolidation  or  merger 
must  be  finally  consummated  by  the  stock- 
holders themselves.  Colgate  v.  U.  S.  Leather 
Co.    [N.  J.   Eq.]    67   A.   657. 

81.  Colgate  v.  U.  S.  Leather  Co  [N.  J.  Eq.] 
67  A.  657.  See  post,  §  15A,  subd.  Power  of 
the  majority. 

82.  Colgate  v.  U.  S.  Leather  Co.  [N.  J. 
Eq]    67   A.    657. 

83.  Bonner  v.  Terre  Haute  &  I.  R.  Co. 
[C.  C.  A.]  151  F.  985. 

84.  Lee  V.  Atlantic  Coast  Line  R.  Co.,  150 
F.  775.  Under  Mills'  Ann.  St.  §  628,  consoli- 
dation extinguishes  original  corporation? 
notwithstanding  §  630  providing  that  causes 
of  action  and  suits  against  original  corpora- 
tions shall  not  be  abated  by  consolidation. 
Solomonvich  v.  Denver  Consol.  Tramway  Co. 
[Colo.]  89  P.  57.  When  one  street  railroad 
leased  property  of  another  and  thereafter, 
under  N.  Y.  Laws  1867,  c.  254,  as  amended 
by  LaAvs  1879,  c.  503,  acquired  all  of  its  stock, 
thus  acquiring  all  its  "estate,  propert^•. 
rights,  privileges  and  franchises,"  the  lessoi- 
ceased  to  exist  and  the  lessee  or  merging 
company  could  not  claim  the  lessor's  im- 
munity from  burden  of  paving  ol^ligafions 
on  grounds  that  lessee  still  existed.  Roches- 
ter R.  Co.  V.  Rochester,  205  U.  S.  236,  51 
Law.  Ed.   784. 

85.  Authority  given  railroad  company  "to 
consolidate  with  itself"  other  corporations 
held  to  contemplate  merger  and  not  teclinical 
consolidation.  Lee  v.  Atlantic  Coast  Line 
R.    Co.,    150    F.    775. 

86.  Transaction  held  a  merger.  Lee  v. 
Atlantic  Coast  Line  R.  Co.,   150  F.   775. 

87.  Consolidation.  Smith  v.  Cleveland, 
etc.,  R.  [Ind.]  81  N.  E.  501.  Act  1893,  S  4. 
Colgate  v.  t;.  S.  Leather  Co.  fN.  J.  E'l-]  G7  A. 
657.  Consolidated  company  liable  for  debts 
of   the   constituent   corporations.      Howell    v. 
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portant  to  distinguish  between  a  consolidation  and  a  sale.^^  Only  such  rights  pass 
to  the  merging  or  consolidated  company  as  are  legally  assignable  or  transferable,^** 
and  the  statement  and  plan  for  consolidation  cannot  affect  or  vary  the  certificate  of 
consolidation  required  by  law  to  be  filed.^i  On  consolidation  under  the  laws  of  sev- 
eral states,  the  question  of  compliance  with  requirements  not  wholly  governed  by  the 
laws  of  one  of  the  states  cannot  be  raised  collaterally  in  the  courts  of  such  state.*- 
The  effect  of  the  consolidation  of  corporations  of  different  states  on  their  residence  is 
treated  elsewhere.**^  The  authorized  capital  of  a  consolidated  corporation  is  the 
amount  stated  in  its  certificate  of  consolidation.*** 

§  14,  Stock  and  memhership.^^ — This  section  is  confined  primarily  to  the 
rights  and  relations  of  the  corporation  and  the  stockholders  inter  se. 

(§  14)  A.  Membership  in  corporations  in  general. °^ — The  question  as  to 
whether  or  not  one  is  a  stockholder  is  determined  by  the  laws  of  the  state  or  county 
under  whose  laws  the  corporation  was  created,®^  and  ordinarily  the  courts  of  another 
state  will  not  take  jurisdiction  of  a  case  involving  such  a  question.^^  Where  one  is 
registered  as  a  stockholder  under  color  of  authority,"^  the  right  to  repudiate  the  re- 
lation of  stockholder  must  be  exercised  properly.^  Some  corporations  have  an  im- 
plied power  of  a  motion/-  and  the  trial  of  a  member  may  be  delegated  to  a  committee 
and  the  corporation  may  act  on  its  report.*  In  the  absence  of  fraud  or  bad  faith, 
the  decision  of  a  corporation  tribunal  upon  the  guilt  of  the  accused  will  not  be  re- 
viewed by  the  courts.*     The  stockholders  may  also  by  agreement  among  themselves, 


Lansing  &  Suburban  Trac.  Co.,  146  Mich.  450, 
13    Det.    Leg.    N.    843,    109    K.    W.    S46. 

Merger:  Merging  corporation  held  to  suc- 
ceed to  claim  for  services  fully  performed 
before  the  merger  by  corporacioii  merged, 
though  contract  under  which  sucli  services 
were  rendered  was  not  assignable.  United 
States  Title  Guaranty  &  Indemnity  Co.  v. 
Marks,  116  App.  Div.  341,  101  N.  Y.  S.  483. 
Where  one  of  the  corporations  is  completely 
merged  the  consolidated  corporation  will,  as 
a  general  rule,  be  entitled  to  all  the  prop- 
erty of  the  one  merged.  Atlantic  &  B.  R. 
Co.  V.  Johnson,  127  Ga.  392,  56  S.  E  482. 
Merging  corporation  liable  for  debts  of  one 
merged.  Id.;  Swing  v.  American  Glucose 
Co..  123  111.  App.   156. 

8S.  Colgate  V.  U.  S.  Leather  Co.  [N.  J.  Eq.] 
G7    A.    657. 

The  right  to  dividends  already  accumu- 
lated in  the  shape  of  individual  profits, 
though  declared  as  dividends,  is  not  ter- 
minated, but  the  right  to  dividends  out  of 
future  profits  Is  terminated.  Colgate  v. 
U.  S.  Leather  Co.  [N.  J.  Eq.]  67  A.  657. 
Charge  upoH  accumulated  profits  in  favor  of 
preferred  stock  held  not  terminated  by  con- 
solidation.    Id. 

89.  Transfer  of  all  corporate  assets  to 
new  corporation  in  sole  consideration  of  is- 
sue of  stock  of  new  corporation  to  stock- 
holders of  old  corporation  held  a  consolida- 
tion. Howell  V.  Lansing  &  Suburban  Trac. 
Co.,  146  Mich.  450,  13  Det.  Leg.  N.  843,  109  N. 
W.   846. 

90.  Immunity  from  street  paving  obliga- 
tions does  not  pass  as  a  "privilege,"  or 
otherwise  under  N.  Y.  Laws  1867,  c.  254,  as 
amended  by  Laws  1879,  c.  503,  authorizing 
lessee  railroad  company  to  acquire  all  stock 
of  lessor,  and  vesting  in  sucli  case  all  of  the 
lessor's  "estate,  property,  rights,  privileges 
and   franchises"   in  the  lessee.     Rochester  R. 


Co.   V.   Rochester,   205   U  .S.   236,   51   Law.  Ed. 
784. 

91.  So  as  to  affect  amount  of  bonus  tax 
as  measured  by  authorized  capital.  See  Code 
Pub.  Gen.  Laws,  art.  81,  §  98.  State  v.  Con- 
solidated Gas,  Elec'  Light  &  Power  Co.,  104 
Md.  364,  65  A.  40.  As  to  amount  of  capital 
stock,  see  pest,  §  14B,  Capital  Stock  and 
Shares  of  Stock. 

92.  Smith  v.  Cleveland,  etc.,  R.  Co.  [Ind.] 
81  K  E.  501. 

93.  See  ante   §    6,   Citizenship,   etc. 

94.  State  V.  Consolidated  Gas,  Elec.  Light 
&  Power  Co.,  104  Md.  364,  65  A.  40.  See  post, 
§   14B,  Capital  Stock  and  Shares  of  Stock. 

95.  9C.      See   7    C.   L.    892. 

97,  98.  Electric  "Welding  Co.  v.  Prince 
[Mass.]   81  N.  E.  306. 

99.  Applications  filed  by  underwriters 
with  promoter  to  be  used  on  certain  con- 
ditions held  to  give  color  of  authority 
though  used  in  violation  of  conditions. 
Electric  Welding  Co.  v.  Prince  [Mass.]  81 
X.    E.    306. 

1.  Under  laws  of  England.  Electric 
Welding  Co.  v.  Prince  [Mass.]  81  N.  E.  306. 
Refusal  to  pay  calls  is  not  a  repudiation. 
Id.  Delay  of  two  years  and  eight  months 
held  laches  barring  right  to  repudiate.  Id. 
Seems  that  period  of  acquiescence  runs  even 
after  suit  to  recover  calls.     Id. 

2.  Incorporated  dental  association  having 
social  features  held  to  have  right  to  ex- 
ercise power  of  amotion  for  "unprofessional 
conduct,"  even  in  absence  of  express  power 
to  exercise  power  of  amotion.  Bryant  v. 
District  of  Columbia  Dental  Soc,  26  App.  D. 
C.    461. 

3.  Evidence  need  not  be  heard  by  all 
members     on     trial     of     member     of    dental 

association.     Bryant  v.   District  of  Columbia 
Dental  Soc  ,  26  App.  D.  C.  461. 
4.     Whetlier  member  of  dental  association 
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confer  upon  the  majority  the  power  to  redeem  the  stock  of  any  stockholder  for  speci- 
fied reasons,^  and  siuli  agreement  when  acted  on  in  good  faith  by  such  majority  may 
be  enforced  against  any  stockholder  who  was  a  party  to  the  agreement.'' 

(§  14)  B.  Capital  stock  and  shares  of  stock.' — The  capital  stock  of  a  corpora- 
tion can  be  reduced  only  as  authorized  by  law,*  and  the  limitations  thus  imposed  can- 
not be  evaded  by  the  exercise  of  other  powers,  such  as  the  power  to  purchase  its  own 
stock  ®  or  the  power  to  declare  dividends.^"  An  increase  of  capital  stock  must  also 
be  authorized  by  law."  An  irregular  increase  may  be  ratified  by  the  corporation.^- 
but  not  so  as  to  a  mere  overissue.'^  Such  a  ratification,  however,  operates  by  way  of 
an  estoppel,  and  is  not  available  to  charge  a  subscriber  upon  his  merely  executory  con- 
tract to  take  such  stock."  Stockholders  have  a  pre-emptive  right  to  participate  in 
an  issue  of  new  stock  to  be  sold  for  money  in  proportion  to  their  holdings  and  on  the 
same  terms  oft'ered  to  outsiders/^  and  they  cannot  be  deprived  of  this  right  without 
their  consent,^®  and  for  a  violation  of  such  right  they  are  entitled  to  damages,^^  or  in 
a  proper  case  they  may  invoke  the  aid  of  equity,^*  even  though  such  relief  involves  the 
control  of  the  corporation.^''  Such  right,  however,  may  be  waived,-**  and  must,  there- 
fore, be  asserted  in  due  time.-^    Such  right  may  be  assigned."    Wlien  the  ownership 


was  guilty  of  "unprofessional  conduct." 
Bryant  v.  District  of  Columbia  Dental  Soc. 
26  App.  D.  C.  461. 

5.  Authority  to  redeem  stock  of  any 
stockholder  deemed  an  undesirable  asso- 
ciate. Boggs  V.  Boggs,  217  Pa.  10,  66  A. 
105. 

«.  Conclusion  of  majority  that  a  stock- 
liolder  was  an  undesirable  associate  held 
reached  in  good  faith.  Boggs  v.  Boggs,  217 
Pa.  10,  66  A.  105.  Finding  of  majority  as 
to  value  at  which  stock  »vas  to  be  redeemed 
held  sustained  by  the  evidence.  Id.  Cash 
value  of  common  stock  within  meaning  of 
agreement  for  surrender  and  redemption  held 
to  be  determinable  without  reference  to  good 
will  of  the  corporation's  business.     Id. 

r.     See    7    C.    L.    8  92. 

8.  Siegman  v.  Electric  Vehicle  Co.  [N.  J. 
Err.  &  App.]  65  A.  910.  Revisal  1905,  §  1192, 
prohibiting  division,  withdrawal,  or  reduc- 
tion of  capital  stock  except  as  therein  pro- 
vided, repeals  all  charter  provisions  in  con- 
flict therewith.  See  general  repealing  clause, 
§  5458.  Mclver  v.  Young  Hardware  Co.,  144 
i\'.    C.    478.    57    S.    E.    169. 

0.  Mclntyre  v.  Bement's  Sons,  146  Mich. 
74,  13  Det.  Leg.  N.  674,  109  N.  W.  45.  See 
post,  this  section,  subsection  C.  Subscrip- 
tions   to    capital    stock   and    shares    of    stock. 

10.  See  post,  this  section,  subsection  D. 
Miscellaneouf<  Jtighls  of  StocklioUlers.  Sub- 
'livi.^ion.      The    liight    to    Dividend.s. 

11.  Seems  that  corporation  cannot  by  rea- 
son of  power  to  hold  stock  in  another  cor- 
poration and  to  vote  in  same,  increase  the 
capital  of  the  latter  to  a  sum  largely  in  ex- 
cess of  the  authorized  napital  of  former. 
Robinson  v.  Holbrook,  14S  F.  107.  Acts  1903, 
p.  335,  §  46,  providing,  with  certain  excep- 
tions, for  increase  of  capital  stock  "formed 
under  this  act  or  heretofore  Incorporated," 
applies  to  corporations  incorporated  before 
the  enactment  of  the  act,  notwithstanding 
section  54,  providing  tliat  provisions  of  act 
shall  not  affect  rights,  powers,  etc.,  of  ex- 
isting corporations,  such  section  being  gen- 
eral in  Its  provisions,  and  hence  subject  to 
the  special  provisions  of  section  46.  Palliser 
V.   Home   Tel.   Co.    [.Ma.l    44   So    575. 


12,  13,  14.  Pacific  Mill  Co.  v.  Inman,  Poul- 
sen    &   Co.    [Or.]    90    P.    1099. 

15.  Stokes  V.  Continental  Trust  Co.,  186 
N.  Y.  285,  78  N.  E.  1090;  Schmidt  v.  Pritchard 
[Iowa]  112  N.  W.  801..  Where  defendant  was 
prime  mover  in  scheme  to  issue  new  stocl-c 
and  deprive  plaintiff  of  control  of  corpora- 
tion, he  could  not  evade  tlie  duty  of  can- 
celing issue  to  his  own  faction  of  plaintiffs 
pro  rata  on  ground  that  stock  was  sold  in 
open  market  and  that  he  purchased  none  of 
it,  he  having  been  benefited  at  least  to  ex- 
tent of  his  pro  rata.  Schmidt  v.  Pritchard 
[Iowa]    112    N.    W.    801. 

16.  Stokes  V.  Continental  Trust  Co.,  186 
N.    Y.    285,    78    N.    E.    1090. 

17.  Stokes  V.  Continental  Trust  Co.,  186  K 
Y.  285,  78  N.  E.  1090.  Stockholder  not  en- 
titled to  difference  between  par  value  and 
market  value  of  new  stock,  but  to  difference 
between  market  value  and  price  fixed  by  the 
stockholders.     Id. 

18.  When  pro  rata  share  was  refused  to 
stockholder  in  order  that  certain  faction 
might  retain  control,  holdings  being  such 
that  such  pro  rata  would  give  such  stock- 
holder control,  and  there  was  none  of  the 
stock  on  the  market,  he  was  entitled  either 
to  specific  performance  or  a  decree  declaring 
him  the  owner  of  the  stock.  Schmidt  v. 
Pritchard    [Iowa]     112    N.    W.    801. 

IS).  Where  plaintiffs  were  in  control  and 
defendants  were  attempting  to  oust  them 
by  manipulation  of  new  stock.  Schmidt  v. 
Pritchard    [Iowa]    112    N.    W.    801. 

20.  Acceptance  of  less  than  a  stockholder 
is  entitled  to  does  not  waive  his  right  to  tlie 
balance  of  his  pro  rata.  Sclimidt  v.  Prit- 
chard [Iowa]  112  N.  W.  801.  Where  stock- 
holder protested  against  sale  of  new  slock 
to  outsiders  and  offered  to  pay  for  liis  pro- 
portion at  par,  his  failure  to  offer  to  pay  for 
such  proportion  at  a  premium  thereafter 
lixed  did  not  waive  his  riglit  to  such  pro- 
portion at  the  price  fixed  or  his  right  to 
damages  for  a  sale  to  outsider.s  at  sucli 
price.  Stokes  v.  Continental  Trust  Co.,  186 
N.    Y.    285,    78    N.    E.    1090. 

21.  Counterclaim  based  on  refusal  of  cor- 
poration   to    allow    stockliolder    to    purcliase 
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of,  stock  and  of  the  income  therefrom  are  severed,  the  right  to  subscribe  to  an  increase 
of  capital  stock  follows  the  ownership  of  the  original  stock,^^  ^^t  where  such  new  stock 
is  purchased  with  dividends  declared  at  the  time  of  its  issue  it  will  be  treated  as  divi- 
dends.-^ The  amount  of  authorized  capital  stock  of  a  consolidated  corporation  is  the 
amount  stated  in  the  certificate  of  consolidation  required  by  laAv  to  be  filed.-^  A  suit 
to  determine  the  title  to  stock,  cancel  the  certificate  thereof  held  by  the  defendant, 
and  for  injunction  against  the  payment  of  money  on  account  of  such  certificates,  is  a 
suit  in  equity.-" 

A  certificate  of  stock  is  merely  evidence  of  ownership  and  not  property,-^  but 
the  stock  itself  is  personal  property.-^  The  manner  in  which  stock  shall  be  issued  is 
usually  within  the  discretion  of  the  directors  under  the  by-laws.^''  Preferred  or  o-uar- 
anteed  stock  is  entitled  to  priority  only  as  to  dividends  and  not  as  to  the  principal  of 
the  stock.^"     Shares  in  an  elective  incorporated  club  have  no  market  value.^^ 

(§  14)  C.  Subscriptions  to  capital  stock,  and  other  agreements  to  tal-e 
stock.'''- — A  stock  subscription  must  create  mutual  obligations  between  the  corpora- 
tion and  the  subscriber,^^  but  it  need  not  be  in  any  particular  form,^*  may  be  condi- 
tional,^^ and  subject  to  cancellation  at  the  option  of  the  subscriber  on  failure  of  tlio 
condition,^*^  and  need  not  always  be  for  an  absolute  number  of  shares."'  The  rule 
that  subscriptions  to  original  capital  stock  are  upon  condition  that  all  the  stock 


his  proportion  of  new  stock  held  barred 
under  Rev.  Laws  1905,  §  4076,  by  lapse  of 
more  than  six  years.  Woodvvortli  &  Co.  v. 
CarroU  [Minn.]  112  N.  W.  1054.  Application 
held  in  time.  Schmidt  v.  Pritchard  [Iowa] 
112  N.  W.  801.  Right  to  pro  rata  share 
not  waived  by  delay  where  within  sixty-six 
days  after  application  stockholder  gave 
check  in  settlement  and  on  return  thereof 
immediately  offered  to  pay  for  liis  share, 
and  was  falsely  told  by  officers  in  charge 
of  issue  tliat  all  stock  had  been  sold,  where- 
as they   had   kept   it   for   themselves.      Id. 

22.  Schmidt  v. 'Pritchard  [Iowa]  112  N.  W. 
801. 

23.  Proceeds  of  sale  of  such  right  by 
executor  held  to  go  to  remainderman  as 
against  life  tenant.  Brown  v.  Brown  [N.  J. 
Eq.]    65    A.    739. 

24.  Brown  v.  Brown  [N.  J.  Eq.]  65  A. 
739. 

2.'>.  Under  Code  Pub.  Gen.  Laws,  art. 
81,  §  98,  requiring  bonus  tax  to  be  paid  on 
authorized  capital  as  condition  precedent  to 
exercise  of  corporate  functions  regardless  of 
subsequent  canceWation  of  such  stock  as  is 
issued  to  one  of  constituent  companies  in 
exchange  for  stock  of  another  constituent 
company,  and  though  the  amount  so  stated 
is  merely  a  bookkeeping  device  to  equalize 
the  distribution  of  the  consolidated  .■stock 
State  v.  Consolidated  Gas,  Elec.  Light  & 
Power  Co.,  104  Md.  364,  65  A.  40. 

26.  Hence  defendant  in  such  suit  is  not 
entitled  to  jury  under  Code  Civ.  Proc.  §  592. 
Noble   V.   Learned    [Cal.  'App.]    87    P.    402. 

27.  Allegation  of  conversion  of  certificate 
lield  insufficient  where  tliere  was  no  allega- 
tion of  conversion  or  loss  of  stock  Itself. 
Richardson  v.  Busch,  198  Mo.  174,  95  S  V\". 
894.  Not  sufficient  to  give  local  administra- 
tor title  to  stocks  so  as  to  sustain  local 
administration.     Id. 

28.  Stock  in  real  estate  company  de- 
scends as  personalty.  Elkhorn  Land  &  Imp. 
Co.  v.  Childers,  30  Ky.  L.  R.  112,  100  S.  W. 
222. 


29.  Demand  that  twenty-five  shares  be 
issued  in  twenty-five  certificates  of  one 
share  each  held  prima  facie  unreasonable. 
Schell  V.  Alston  Mfg.  Co.,  149  F.  439. 

30.  Shares  equally  with  common  stock  on 
dissolution.  People  v.  New  York  Building- 
Loan  Banking  Co.,  50  Misc.  23,  100  N.  Y.  .S. 
459. 

31.  Only  nominal  damages  can  be  recov- 
ered from  member  by  nonmember  for  breach 
of  contract  of  sale  of  sliares.  McAlpin  v. 
Garden,  53  Misc.  401,  103  N.  Y.  S.  509. 

32.  See    7    C.    L.    894. 

33.  Subscription  which  is  not  binding  on 
corporation  until  certain  amount  is  sub- 
scribed and  accepted  may  be  rescinded  by 
either  party  at  any  time  before  the  fulfill- 
ment of  the  conditions.  Allen  &  Co.  v. 
Hastings  Industrial  Co.  [Ga.  App.]  58  S.  E. 
504.  Tentative  contract  with  promoter  to 
take  certain  number  of  shares  on  condition 
that  certain  number  sliall  be  subscribed 
lield  terminable  by  subscriber  without  con- 
sent of  promoter  at  any  time  before  per- 
formance   of   condition.     Id. 

34.  Agreement  by  construction  company 
to  construct  railroad  in  consideration  of  all 
of  railroad  company's  stock  not  otherwise 
subscribed  held  a  subscription.  Sweeney  v. 
Tennessee  Cent.  R.  Co.  [Tenn.]  100  S.  W. 
732. 

35.  Conditioned  on  favorable  opinion  of 
third  party  as  to  patentability  of  invention 
owned  by  corporation.  Randall  v.  Claflin 
[Mass.]    80    N.    E.    594. 

36.  Notice  to  corporation's  treasurer  and 
assignment  of  stock  to  corporation  held  suf- 
ficient notice  of  exercise  of  option  not  to 
keep  the  stock,  no  particular  form  of  notice 
being  required  by  the  subscription.  Randall 
V.  Claflin   [Mass.]   80  N.  E.  594. 

37.  Subscriber  could  not  contend  that  all 
stock  had  not  been  subscribed  where  another 
person  had  subscribed  to  all  stock  not  other- 
wise subscribed.  Sweeney  v.  Tennessee  Cent, 
U     Co.    [Tenn.]    100    S.    VS'.    732. 
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should  be  subscribed  '*  does  not  apply  to  an  increased  issue.^®  For  certain  purposes 
the  books  of  the  corporation  constitute  prima  facie  evidence  of  tlie  stock  subscrip- 
tions/" but  the  subscription  is  not  conclusive  of  subscriber's  right  to  the  stock.*^  A 
subscription  by  a  trustee  for  an  undisclosed  principal  is  binding  on  tlie  trustee,  and 
is  a  valid  subscription.*-  Stock  may  be  issued  in  exchange  for  services  rendered  •*"  or 
to  be  rendered/*  or  in  exchange  for  property.*^  A  very  common  statutory  provision 
is  that  it  cannot  be  issued  except  in  exchange  for  money,  property,  or  services.*"  The 
riglit  of  a  corporation  to  repurchase  its  own  shares  from  the  holders  thereof  is  subject 
to  the  rights  of  creditors  *^  and  of  the  other  stockliolders,*^  and  a  contract  witli  a 
subscriber  to  repurchase  at  his  option  is  subject  to  the  same  limitation,*®  and  the 
rule  is  the  same  as  to  a  release  of  su1)scriptions,^°  but  a  subscription  may  be  rescinded 
for  fraud  or  misrepresentation  whereby  it  was  induced,^^  and  a  tender  back  of  the 


3S.  Such  is  general  principle  settled  by 
the  authorities.  Pope  v.  Merchants'  Trust 
Co.    [Tenn.]    103   S.  W.   792. 

39.  Pope  V.  Merchants'  Trust  Co.  [Tenn.] 
103    S.   W.    792. 

40.  In  condemnation  proceedings  as  bear- 
ing on  right  of  corporation  to  maintain 
saine.  State  v.  Clarke  County  Super.  Ct. 
[Wash.]    88  P.  332. 

41.  Evidence  held  insufficient  to  sustain 
alleged  subscriber's  claim  for  certificates 
after  delay  of  ten  years.  Taylor  v.  Johnson, 
30  Ky.  L.  R.  656,  99  S.  W.  320. 

43.  So  as  to  make  up  subscription  neces- 
sary to  enable  corporation  to  maintain  con- 
demnation proceedings.  State  v.  Clarke 
County  Super.  Ct.   [Wash.]   88  P.  332. 

43.  Attorney's  services.  Vogeler  v.  Punch 
[Mo.]   103  S.  W.   1001. 

44.  Vogeler  v.  Punch  [Mo.]  103  S.  W.  1001. 

45.  Agreement  to  exchange  property  for 
full-paid  stock  cannot  be  enforced  where 
property  is  not  equal  in  value  to  stock  and 
directors  have  not  declared  that  it  is  of 
such  value.  Ecuadorian  Ass'n  v.  Ecuador 
Co.  [N.  J.  Err.  &  App.]  65  A.  1051.  Bona 
fide  belief  that  property  and  securities  given 
in  payment  of  a  stock  subscription  vs^ill 
some  day  be  worth  the  value  placed  upon 
them  is  insufficient  to  take  the  place  of  ac- 
tual value.  In  re  Wyoming  Valley  Ice  Co., 
153  F.  787.  Full-paid  stock  issued  for 
grossly  inadequate  price  in  money,  property, 
or  work  is  fraud  on  other  stockholders. 
Vogeler  v.  Punch  [Mo.]  103  S.  W.  1001.  But 
see  Bostwiek  v.  Young,  118  App.  Div.  490, 
103  N.  Y.  S.  607;  Goodnow  v.  American  Writ- 
ing Paper  Co.  [N  J.  Eq.]  66  A.  607.  And 
see  post,  this  section,  subsection  Calls  and 
Assess»nents.  Issue  of  stock  in  exchange 
for  property  at  a  fictitious  valuation  of  the 
latter  or  without  making  any  uppraiMeineiit 
of  such  property  is  a  fraud  prohibited  by 
statute.  Strickland  v.  National  Salt  Co. 
[N.  J.  Eq.]  64  A.  982.  Where  stock  is  issued 
in  exchange  for  Htocic  of  anotlier  corpora- 
tion, the  latter  stock  must  be  of  equal  value, 
according  to  a  bona  fide  appraisal  by  the 
directors  of  the  issuing  company,  with  the 
stock   issued.     Id. 

46.  Issue  of  stock  and  depositing  same 
with  trust  company  for  sale  held  in  viola- 
tion of  Laws  1892,  p.  1835,  c.  688,  §  42, 
prohibiting  issue  of  stock  except  for  money, 
labor,  or  property  actually  received.  Brook- 
lyn Heights  Ilf-alty  Co.  v.  Kurtz,  115  App. 
Div.    74,    100    N.    Y.    S.    723 


47.  Mclntyre  v.  Bement's  Sons,  146  Midi. 
74,  13  Det.  Leg.  N.  674,  109  N.  W.  45.  Comp. 
Laws,  §  7057,  making  stockliolders  liable  to 
creditors  to  extent  of  amount  refunded  on 
repurcliase  of  stock  by  corporation,  is  a  lim- 
itation on  the  power  of  the  corporation  to 
repurcliase.  Id.  Boley  v.  Sonora  Develop- 
ment Co.    [Mo.  App.]    103   S.   W.   975. 

48.  Boley  V.  Sonora  Development  Co. 
[Mo.    App  ]     103    S.    W.    975. 

49.  Hence  stockholder  cannot  exercise 
such  option  wliile  corporation  is  insolvent. 
Mclntyre  v.  Bement's  Sons,  146  Mich.  74,  13 
Det.  Leg.  N.  674,  109  N.  W.  45.  Hence  such 
a  subscriber  cannot  exercise  such  election 
and  recover  tlie  price  from  the  corporation. 
Boley  V.  Sonora  Development  Co.  [Mo.  App] 
103   S.   W.    975. 

50.  Agreement  between  subscriber  to  all 
stock  of  corporation  and  certain  persons  act- 
ing for  themselves  and  for  future  sub- 
scribers, whereby  he  released  liis  subscrip- 
tion except  for  certain  number  of  sliares, 
such  stock,  however,  to  remain  in  his  name 
until  issued,  lield  not  invalid  as  a  release  of 
subscription,  the  effect  being  to  create  joint 
liability  against  such  subscriber  and  future 
subscribers,  as,  under  R.  S.  c.  32,  §  8,  in 
case  of  transfer  of  unpaid  stock.  Hladovec 
V.  Paul,  124  111.  App.  589,  afd.  222  111  254, 
78  N.  E.  619.  Such  agreement  held  not  an 
option  or  void  as  such.  Id.  Such  agree- 
ment did  not  deprive  the  original  sub- 
scriber of  interest  in  the  stock  released  while 
it  remained  unissued  or  relieve  liim  of  his 
liability  to  creditors  on  account  of  his  orig- 
inal   subscription.      Id. 

51.  That  certain  number  of  subscriptions 
had  been  secured.  Luetzke  v.  Roberts,  130 
Wis.  97,  109  N.  W.  949.  Evidence  held  to 
show  that  some  of  alleged  subscriptions 
were  not  bona  flde.  Id.  A  subscriber  may 
rely  upon  representations  of  officers  or 
agents  solioiting  his  subscription  as  to  the 
organization  of  the  company,  and  need  not 
go  to  public  records.  Marine  v.  Midlan;! 
Inv.  Co.,  132  Iowa,  272,  109  N.  W.  801. 
Where  secretary  falsely  represented  that 
Codes,  §§  1613,  1614,  relative  to  publication 
of  notice  of  coi-poration,  liad  been  complied 
with,  stockholders  being  individually  liable 
for  debts  where  such  notice  is  not  published. 
Id.  In  suit  to  rescind,  it  makes  no  differ- 
ence whether  representations  were  made 
with  knowledge  of  falsehood  or  not.  Id. 
Right  to  rescind  on  acooimt  of  misi-epre- 
sentutions    as     to     legality     of     organization 
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stock  prior  to  tlie  institution  of  suit  to  rescind  is  not  necessary.=^=  The  personal  liabil- 
ity of  the  officer  soliciting  the  subscription  depends  upon  his  good  or  bad  faith  in 
making  the  representations.^^  Failure  of  the  corporation  to  deliver  a  certificate  or  a 
receipt  for  money  paid  on  a  subscription  does  not  create  the  relation  of  debtor  and 
creditor  between  the  corporation  and  the  subscriber."  Stock  cannot  be  forfeited  for 
breach  of  a  collateral  agreement.^^ 

The  corporation  is  not  bound  by  agreements  between  promoters  inter  se,'^  and 
an  application  to  promoters  for  sliares  is  not  binding  on  the  promoters  until  accepted 
by  them,"  but  one  making  a  present  subscription,  as  distinguished  from  an  agree- 
ment to  subscribe  in  the  future,  will  be  liable  thereon  upon  acceptance  by  the  corpora- 
tion after  organization,^^  especially  where  the  act  under  which  the  corporation  is  or- 
ganized contemplates  such  liability.^^  An  agreement  between  promoters  may  give  rise 
to  an  equitable  right  to  stock,^"  and  for  a  sufficient  consideration  the  promoters  may 
agree  to  indemnify  a  subscriber  against  loss  on  account  of  his  subscription.^^  It  is 
not  essential  to  the  validity  of  a  subscription  prior  to  incorporation  that  the  corpora- 
tion be  organized  by  the  parties  to  the  subscription  agreement  or  their  representa- 
tives,''- but  the  corporation  must  substantially  carry  out  the  prospectus  upon  which 
the  subscription  was  secured,"^  and  for  fraud  or  variance  in  this  regard  the  subscrip- 
tion may  be  rescinded."*     A  promoter,  furthermore,  is  personally  liable  for  money 


inducing  subscription  not  -waived  by  at- 
tendance at  stockholder's  meeting  at  which 
no    business    was   transacted.     Id. 

53.  Offer  in  peititon  to  restore  statu  quo 
is  sufficient.  Maine  v.  Midland  Inv.  Co.,  132 
Iowa,  272,  109  N.  W.  801. 

53.  Held  not  liable  for  misrepresenta- 
tions as  to  legal  organization  of  the  com- 
pany, but  liable  for  misrepresentations  as  to 
its  financial  condition,  provided  subscriber 
was  entitled  to  and  did  rely  thereon.  Maine 
V.  Midland  Inv.  Co.,  132  Iowa,  272,  109  N.  W. 
801. 

54.  Cooper  V.  Jennings  Refining  Co.,  118 
La.    181,    42    So.    766. 

55.  Where  stock  was  issued  to  one  per- 
son as  fully  paid,  and  such  person  trans- 
ferred it  to  another,  it  could  not  be  forfeited 
for  breach  of  collateral  agreements,  eitlier 
with  transferror  or  corporation.  Falk  v. 
Schmitz  Alaska  Dredging  &  Min.  Co.  [Wash.] 
87  P.  927. 

56.  .  Agreement  between  subscriber  for  all 
stock  of  corporation,  none  of  wliich  had 
been  issued,  and  persons  acting  for  them- 
selves and  future  subscribers,  whereby  such 
subscriber  agreed  to  release  all  his  sub- 
scriptions except  for  ten  sliares,  and  the  rest 
of  stock  was  then  to  be  issued  in  blocks  of 
ten  shares  to  the  other  parties  and  future 
subscribers,  was  not  invalid,  the  corporation 
not  being  a  party  to  the  agreement,  and 
hence  not  being  precluded  from  issuing  all 
unissued  stock  in  case  of  necessity.  Hlad- 
ovec  V.  Paul,  124  111.  App.  589,  afd.  222  111. 
254,    78    N.    E.    619. 

57.  Though  made  on  blank  applications 
furnished  by  them.  Feitel  v.  Drevfous,  117 
La.    756,    42    So.    259. 

58.  Louisville,  etc.,  R.  Co.  v.  Elliott,  115 
App.  Div.  884,  101  N.  Y.  S.  328.  Stock  sub- 
scriptions prior  to  incorporation  become 
binding  upon  acceptance  after  incorporation. 
Avon  Springs  Sanitarium  Co.  v.  Weed,  104 
N.  Y.  S.  58.  Allegations  admitted  by  demur- 
rer  held   to  show   agreement  to   form   corpo- 


ration and  the  kind  of  corporation  to  be 
formed.     Id. 

59.  Laws  1892,  p.  2052,  c.  565,  §  2,  subd. 
13,  relating  to  incorporation  of  railroads, 
requires  indorsement  on  certificate  to  show 
that  certain  amount  of  stock  has  been  sub- 
scribed. Louisville,  etc.,  R.  Co.  v.  Elliott, 
115   App.   Div.    884,    101   N.   Y.   S.   328. 

60.  Where  B.  and  M.  agreed  to  form  cor- 
poration of  which  all  stock  was  to  be  issued 

to  M.  who  was  to  transfer  certain  portion 
to  B.,  and  B.  fully  performed  his  part  of 
the  agreement.  Rogers  v.  Penobscot  Min. 
Co.    [C.    C.    A.]    154    F.    606. 

61.  Where  subscriber  advanced  price  of 
subscription  in  order  to  save  option  about  to 
be  lost  by  promoter.  Harvey  v.  Bonta,  30 
Ky.   L.   R.    1226,    100   S.   W.   846. 

62.  Avon  Springs  Sanitarium  Co.  v.  Weed, 
104  N.  Y.  S    58. 

63.  Court  may  take  judicial  notice  that 
villages  mentioned  in  route  proposed  in  sub- 
scription agreement  to  railroad  stock  were 
included  between  termini  as  stated  in  cer- 
tificate of  incorporation.  Louisville,  etc.,  R. 
Co.  V.  Elliott,  115  App.  Div.  884,  101  N.  Y. 
S.  328.  Subscription  to  corporation  to  be 
organized  to  build  railroad  held  equivalent 
to  subscription  to  corporation  to  build,  oper- 
ate, and  maintain  sucli  road,  the  latter  ob- 
jects being  provided  for  by  the  statute  under 
which  the  corporation  was  to  be  organized. 
Id. 

64.  Fraudulent  prospectus.  Cox  v.  Nh - 
tional  Coal  &  Oil  Inv.  Co.,  61  W.  Va.  291,  56 
S.  E.  494.  Subscription  secured  by  fraudulent 
prospectus  may  be  rescinded  by  equity 
though  fully  executed.     Id. 

Waiver:  Right  to  rescind  on  account  of 
departure  from  objects  contemplated  by  sub- 
scription held  not  waived  by  participation 
in  notice  of  meeting  and  in  meeting  whereat 
vote  was  taken  on  adoption  of  articles  in 
which  such  departure  had  been  made,  though 
the  articles  had  already  been  filed,  it  being 
found    that    subscriber    did    not    know    that 
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paid  upon  subscriptions  obtained  by  a  fraudulent  prospectus  gotten  out  by  bim."' 
unless,  of  course,  the  subscriber  elects  to  affirm  the  subscription  after  discovery  of  the 
fraud.*®  The  plaintiff  in  a  suit  to  recover  such  payments  need  not  show  that  the  de- 
fendant was  benefited  by  the  fraud.®" 

A  promoter  with  wliom  an  underwriter's  agreement  is  made  has  no  right  to 
change  the  basis  of  the  underwriting  agreement,"*  and  has  no  authority  to  use  appli- 
cations for  stock  filed  Avith  him  by  underwriters  except  upon  the  conditions  stipulated 
by  the  underwriting  agreement,®^  and  the  enterprise  for  which  the  corporation  is 
organized  must  be  brought  out  within  the  time  stipulated  by  the  prospectus  upon 
which  the  underwriting  agreement  is  based,  or  at  least  within  a  reasonable  time 
thereafter,'"  but  the  underwriter  may  lose  his  right  to  repudiate  the  acts  of  the  pro- 
moter by  acquiescense  therein,'^  and  cannot  escape  liability  on  account  of  a  variance 
from  the  prospectus  as  to  matters  left  to  the  discretion  of  the  promoter  through 
whom  the  underwriter's  application  for  stock  is  made  and  whose  interests  are  pre- 
sumably identical  with  those  of  the  underwriter.'^  A  tender  of  performance  by  the 
holder  of  an  underwriter's  certificate  must  conform  to  the  terms  of  the  certificate,'" 
and  failure  to  tender  the  stock  covered  thereby  within  the  specified  time  is  not  ex- 
cused by  the  worthlessness  of  the  stock,'^  or  by  unsuccessful  attempts  to  have  the 
stock  transferred  to  the  defendant  on  the  books  of  the  corporation,  where  it  does  not 
appear  how  long  before  the  day  for  delivery  or  how  soon  after  the  plaintiff  acquired 
the  certificate  such  attempt  was  made.'^  An  underwriter  is  not  liable  to  the  corpora- 
tion upon  a  contract  made  with  a  promoter  for  the  underwriting  of  stock.'® 


the  articles,  by  being  filed,  had  already  be- 
come binding  on  the  corporation,  and  he 
having  voted  and  protested  against  their 
adoption.  Smith  v.  Burns  Boiler  &  Mfg.  Co. 
[Wis.]    Ill   N.   W.   1123. 

65.  Cox  V.  National  Coal  &  Oil  Inv.  Co., 
61  W.  Va.  291,  56  S.  E.  494.  Circulars  and 
letters  sent  out  by  promoter  are  admissible 
in  evidence,  in  action  to  recover  for  worth- 
less stock  sold,  in  so  far  as  knowledge  is 
thereby  disclosed  on  part  of  promoter  that 
representations  made  by  liimself  and  his 
agents  were  false,  but  such  letters  and 
representations,  however  fraudulent,  are  not 
admissible  where  they  relate  solely  to  some 
other  enterprise  than  tlie  one  in  which  the 
plaintiff  purcliased  an  interest.  Russell  v. 
Weiler.    7    Ohio   C.   C.    (N.   S.)    596. 

ee.  No  affirmance  Avliere  subscriber  de- 
manded return  of  money  and  was  induced  by 
promoter  to  wait  until  certain  options  could 
be  sold.  Cox  v.  National  Coal  &  Oil  Inv. 
Co.,    61    W.   Va.    291,    56    S.    K.    494. 

67.  Cox  V.  National  Coal  &  Oil  Inv.  Co., 
61   W.  Va.   291,   56   S    E.   494. 

68.  TA^here  agreement  bound  underwriters 
to  take  certain  percentage  of  stock  not  sub- 
scribed by  public,  they  were  entitled  to  bene- 
fit of  reduction  in  amount  of  stock  issued 
and  offered  to  public,  and  could  not  be 
bound  for  an  increased  percentage  of  stock 
not  taken  by  public.  Electric  Welding  Co. 
V.   Prince    [Mass.]    81   N.   E.    ."^Oe. 

69.  Where  agreement  provided  that  ap- 
plications were  to  be  filed  by  the  promoter 
only  in  event  of  underwriters'  failure,  upon 
being  called  upon  to  do  so,  to  make  applica- 
tion for  stock  agreed  to  bo  taken.  Electric 
Welding  Co.  v.  Prince  [Mass.]  81  N.  E.  306. 
Basis  of  right  to  insist  on  compliance  with 
provision  that  applications  filed  with  pro- 
moter shall  be  used  only  upon  underwriters' 
failure,  upon  demand,  to  apply  for  stock,  lies 
in  distinction  between  an  agreement  to  apply 
for    shares    and    actually    becoming   a    stock- 


holder, in  that  in  the  former  case  the  under- 
writer may  refuse  to  become  a  stockholder, 
subject  to  his  liability  to  the  promoter  for 
damages,  whereas  in  the  latter  case  he 
would  have  no  sucli  option.     Id. 

70.  Electric  Welding  Co.  v.  Prince  [Mas.s.] 
81    N.    E.    306. 

71.  Acquiescence  in  .subscription  for 
greater  amount  of  stock  than  autliorized  by 
underwriting  agreement.  Electric  Welding 
Co.  v.  Prince  [Mass.]  81  N.  E.  306.  Under- 
writers held  charged  witli  notice  that  pro- 
moter had  subscribed  in  their  names  for 
more  stock  than  was  autliorized  by  agree- 
ment, and  with  knowledge  of  fact  that  they 
had  not  been  called  upon,  as  required  liy 
agreement,  to  subscribe.  Id.  Waiver  of  de- 
lay in  bringing  out  corporation.  Id.  Seems 
that  acquiescence  in  relation  of  payments 
on  stock  by  underwriters  would  be  waiver. 
Id. 

72.  Where  no  reference  to  the  prospectus 
with  regard  to  amount  of  working  capital 
was  made  in  the  underwriting  contract,  un- 
derwriter held  not  released  by  reduction  of 
sucli  capitiil  with  consent  of  V'lomoter.  Kler- 
tric  Welding  Co.  v.  Prince  [Mass.]  81  N.  E. 
306. 

73.  Where  certificate  called  for  delivery 
of  stock  certificates,  tender  of  an  assign- 
ment of  sliares  witli  power  of  attorney  to 
transfer,  and  an  offer  to  surrender  the  sliares 
to  a  trustee,  tlius  giving  tlie  maker  of  the 
certificate  an  equitable  title  only,  instead 
of  the  legal  title  called  for  by  the  certificate. 
Litchfield  Sav.  Soc.  v.  Dibble  [Conn.]  67  A. 
476. 

74.  Litchfield  Sav.  Soc.  v.  Dibble  [Conn.] 
67   A.    476. 

75.  For  all  tliat  appeared  in  the  case,  such 
transfer  miglit  have  been  effected  had  it 
l)een  applied  for  promptlj-.  Litchfield  Sav. 
Soc.    V.   Dibble    [Conn.]    67   A     476. 

76.  Electric  Welding  Co.  v.  Prince  [Mass.] 
81    N.    E.    306. 
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Liability  on  subscriptions  is  not  dependent  iipon  the  existence  of  debts,'''  and 
a  receiver  may  sue  for  subscriptions  when  so  authorized  by  the  appointing  court,'* 
but  he  cannot  be  called  to  account  by  a  delinquent  stockholder  for  failure  to  enforce 
subscriptions,"**  nor  is  he  chargeable  with  neglect  in  refraining  from  enforcing  sub- 
scription liabilities  while  restrained  from  so  doing  by  an  order  of  court.*"  A  tender 
of  stock  need  not  be  followed  up  by  tendering  it  in  court  in  a  suit  on  the  subscription 
therefor,*^ 

The  question  of  estoppel  of  the  subscriber  to  deny  the  corporation's  existence  is 
treated  elsewhere. ^- 

Calls  and  o>tsessments.^"-—Vo\\-ev  to  assess  full  paid,  stock  must  be  derived  en- 
tirely from  statute,  charter  provisions,  or  the  consent  of  the  stockholder,**  and 
neither  the  corporation  nor  a  receiver  representing  it  can  recover  the  price  of  stock 
issued  as  fully  paid,*^  nor  can  such  a  claim  be  indirectly  enforced.*''  Liability  for  a 
call  or  assessment  in  any  case  depends  on  privity  of  contract,  and  does  not  exist  in 
absence  of  transfer  where  transfer  is  required  by  law  in  order  to  create  such  privity,*' 
and  in  the  absence  of  statutory  or  charter  provision  to  the  contrary  such  liability 
rests  upon  the  legal  or  registered  owner.**  Liability  is  determined  by  the  law  of  the 
state  of  the  corporation's  creation. ***    The  power  to  assess  may  be  exercised  notwith- 

77.  Hence  in  voluntary  liquidation  pro- 
ceeding's the  fact  that  all  debts  had  been 
paid  did  not  deprive  receiver  of  right  to  re- 
cover subscription  price  of  increased  stock. 
Pope  V.  Merchants'  Trust  Co.  [Tenn.]  103  S. 
W.  792. 

78.  Such  is  the  doctrine  relating  to  re- 
ceivers in  general.  Kretschmar  v.  Stone 
[Miss.]   43  So.  177. 

7H,  SO.  Strauss  v.  Casey  Mach.  &  Supply 
Co.    [X.   J.   Eq.]    66    A.    958. 

81.  Farmer.s'  Mut.  Tel.  Co.  v.  Kowell,  132 
Iowa,   22,   109  N.  W.   294. 

82.  See  ante,  §  4,  subd.  Estoppel  to  Deny 
Incorporation. 

83.  See    7    C.    L.    897. 

84.  When  articles  of  incorporation  gave 
directors  power  to  assess  stock  to  pay  debts 
and  expenses  and  that  articles  miglit  be 
amended  in  any  respect  by  majority  of  stock- 
holders, a  majority  of  stockholders  had 
power  to  amend  articles  so  as  to  make  pro- 
vision for  such  assessment  whenever  debts 
exceed  ten  per  centum  of  outstanding  cap- 
ital stock,  notwithstanding  Rev.  Laws  1898, 
§  338.  providing  that  articles  cannot  be 
amended  so  as  to  change  liability  of  full- 
paid  stock  for  assessment  without  consent 
of  all  stockholders.  Nelson  v.  Keith-O'Brien 
Co.  [Utah]  91  P.  30.  Charter  provision  of 
corporation  of  first  class  organized  under 
Xrl  Api-.  -I'd.  1874,  P.  L.  73,  S  6.  that  on  six 
months'  default  in  payment  of  assessment  the 
treasurer  "shall  proceed  to  collect  the  same 
by  process  of  law.  '  does  not  impo-se  personal 
liability.  Allegheny  Valley  Camp  Meeting 
Ass'n  V.  Kountz,  29  Pa.  Super.  Ct.  110.  Stat- 
ute autiiorizing  any  majority  of  stock- 
holders to  amend  articles  so  as  to  make 
full-paid  stock  which  is  expressly  made 
nonassessable  by  the  original  articles 
assessable  held  not  within  reserved  power 
to  amend,  alter,  etc.,  ttie  charter.  Garey 
V.  St.  Joe  Min.  Co.  [Utah]  91  P.  369. 
Assessment  on  full  p;iid  stock  valid  as 
against    stockholder    who,    as    director,    as- 


sented to  it  and  where  it  was  made  pursuant 
to  stipulations  of  stock  certificate  at  time 
they  were  purchased  by  the  stockholder. 
Mirage  Irr.  Co.  v.  Sturgeon  [Neb.]  108  N.  W. 
977.  "^'here  agreement  was  for  assessment 
in  consideration  of  company's  note,  stock- 
holder was  not  bound  by  call  for  advance  to 
be  secured  by  company's  note  or  certificate 
of  indebtedness  "paj-able  at  the  option  of 
the  company."  Carbon  Spring  Water  Ice  Co. 
v.   Hawk,   29   Pa.  Super.   Ct.  13. 

85.  Liability  on  account  of  fictitiously 
paid  up  stock  can  be  enforced  by  creditors 
alone.  Bostwick  v.  Young,  118  App.  Div. 
490,  103  N.  Y.  S.  607.  Stock  issued  in  ex- 
change for  property  at  an  admittedly  over 
valuation.  Goodnow  y.  American  W'riting 
Paper  Co.  [N.  J.  Eq.]  66  A.  607;  In  Vogeler 
V.  Punch  [Mo.]  103  S.  A\^  1001,  it  was  held 
that  issue  of  full-paid  stock  for  grossly  in- 
adequate price  is  fraud  on  other  stockhold- 
ers. 

86.  By  suppression  of  dividends.  Good- 
now V.  American  Writing  Paper  Co.  [N.  J. 
Eq.]  66  A.  607.  See  post,  this  section,  subsec- 
tion D,   subdivision  The   Right   to   Dividends. 

87.  Distributee  of  decedent  is  not  stock- 
holder so  as  to  be  liable  to  corporation  for 
calls  and  assessments  where  stock  has  not 
been  transferred  to  him  on  corporation's 
books  as  required  by  Civ.  Code,  §  324. 
People's  Home  Sav.  Bk.  v.  Stadtmuller,  150 
Cal.   106,    88   P.   280. 

88.  Civ.  Code,  §  322,  making  equitable 
owners  of  stock  liable  as  stockholders,  re- 
lates only  to  liability  to  creditors,  and  hence 
trustee  in  whose  name  stock  was  registered 
was  liable  to  assessment  by  corporation. 
Union  Sav.  Bk.  v.  Willard  [Cal.  App.]  88 
P.   1098. 

89.  Liability  for  calls  on  subscription  to 
stock  in  English  corporation  is  determined 
bv  laws  of  England.  Electric  Welding  Co.  v. 
Prince  [Mass.]  81  N.  E.  306.  Under  the 
laws  of  England  a  registered  stockholder 
must     promptly     repudiate     his     relation     as 
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standing  the  existence  of  unissued  treasury  stock,  where  the  disposal  of  sucli  stock  is 
within  the  discretion  of  the  directors  ^°  and  the  conditions  are  such  that  nothing  can 
be  realized  from  the  issue  of  such  stock,^^  Statutes  relating  to  the  enforcement  of 
statutory  liability  for  assessments  must  be  followed  strictly,**-  and  the  statutory  right 
of  forfeiture  and  sale  must  be  exercised  within  the  time  specified  by  the  statue.®'' 
When  an  assessment  is  authorized,  the  presumption  is  that  it  was  made  in  good 
faith,"*  and  the  burden  of  proving  otherwise  is  upon  the  stockholder,®''  and,  though 
a  stockliolder  is  not  in  default  until  a  call  has  been  made,®''  proof  of  the  subscrip- 
tion and  of  a  call  duly  made  makes  a  prima  facie  case  for  the  recovery  of  the  amount 
of  the  call.®^  An  assessment  is  not  assailable  collaterally  on  account  of  irregulari- 
ties.®* 

(§  14)  D.  Miscellaneous  rights  of  stochlioJders.  The  right  to  dividends.^^ — 
Except  as  otherwise  provided  by  charter  or  statute,  accumulated  profits  are  applica- 
ble to  dividends,^  and  the  right  to  accrued  dividends  cannot  be  affected  by  by-laws 
adopted  after  such  accrual.-  Dividends  belong  to  those  who  are  stockholders  at  the 
time  of  the  declaration  thereof,^  and  one  has  no  right  to  participate  in  dividends  de- 
clared after  he  has  transferred  his  stock.''     A  preference  as  to  dividends  may  be 


such,  or  otherwise  be  liable  to  calls  so  long 
as  he   remains  a  registered  shareholder.     Id. 

90.  Where  it  was  provided  that  such 
stock  was  to  be  disposed  of  by  directors 
for  development  and  conduct  of  corpora- 
tion's affairs,  but  the  stock  had  no  salable 
or  other  substantial  value  at  the  time  of 
the  assessment.  Jones  v.  Bonanza  Min.  & 
Mill.  Co.   [Utah.]   91  P.  273. 

91.  Nelson  v.  Keith-O'Brien  Co.  [Utah] 
91  P.   30. 

92.  "Waiver  of  riglit  to  sell  stock  for  de- 
fault in  payment  of  assessment  and  personal 
action  under  Civ.  Code,  §§  331-349,  held  un- 
available where  at  time  of  waiver  the  right 
to  sell  had  been  lost  by  reason  of  unlawful 

t'  1  n  of  time  for  payment.  National 
Parafine  Oil  Co.  v.  Chappellet  [Cal.  App.] 
S8   P.   506. 

93.  Civ.  Code,  §  345,  authorizing  exten- 
sion of  time  for  payment  of  statutory  assess- 
ments for  not  over  thirty  days,  does  not 
authorize  more  than  one  exetnsion  of  thirty 
days  or  less  each,  but  limits  total  time  of 
extension  to  thirty  days.  National  Parafine 
Oil  Co.  V.  Chappellet   [Cal.  App.]    88  P.  506. 

94.  Allegheny  Valley  Camp  Meeting  Ass'n 
V.   Kountz,   29  Pa.   Super.  Ct.   110 

95.  Offer  of  evidence  which  did  not  allege 
that  assessment  was  larger  than  was  re- 
quired for  year's  expenses,  or  tliat  the  items 
mentioned  in  offer  were  only  expenses  to  be 
met.  Allegheny  Valley  Camp  Meeting  Ass'n 
V.   Kountz,   29  Pa.   Super.  Ct.   110. 

96.  Gellermann  v.  Atlas  Foundry  &  Macli. 
Co.    [Wash.]    87   P.    1059. 

97.  Crawford  v.  Roney,  126  Ga.  763,  55 
3.   E.    499. 

98.  In  suit  to  enjoin  directors  from  act- 
ing as  such.  Jones  v.  Bonanza  Min.  &  Mill. 
Co.    [Utah]    91    P.    273. 

99.  See   7    C.    L.    898. 

1.  Reference  in  certificate  of  incorpora- 
tion to  reserve  capital  "autliorized  to  be  re- 
served by  law"  to  exclusion  of  dividends 
held  not  to  refer  merely  to  Act  1875,  as 
amended  by  Act  March  17,  1891  (P.  L.  p. 
176,  c.  106),  In  force  at  the  time  and  author- 
izing such  reservation  to  be  made  by  di- 
rectors,   but    referred    also    to    P.    L.    1896,    p. 


317,  §  118,  repealing  Act  1875  and  amend- 
ments thereto  and  placing  right  to  make 
such  reservation  in  stockholders.  Colgate 
v.  U.  S.  Leather  Co.  [N.  J.  Eq.]  67  A.  657. 
Autliority  to  apply  surplus  to  acquisition  of 
property  for  a  working  capital  to  the  ex- 
clusion of  dividends  held  to  apply  only  to 
going  concerns  and  does  not  relieve  such 
surplus  from  charge  In  favor  of  preferred 
stock.     Id. 

2.  Even  though  adopted  for  ostensible 
purpose  of  correcting  mistake  in  by-law 
under  which  dividends  accrued.  Gellermann 
v.  Atlas  Foundry  &  Mach.  Co.  [Wash.]  87 
P.   1059. 

3.  Zinn  V.  Germantown  Farmers'  Mut.  Ins. 
Co.    [Wis.]    Ill    N.    W.    1107. 

4.  Court  will  not  Inquire  as  to  when  sucli 
dividends  were  earned.  Corgan  v.  Lee  Coal 
Co.   [Pa.]   67  A.  655. 

Note:  As  bet^veen  life  tenant  and  reiualn- 
•lernian.  x\\(^  rule  in  New  .loi-sey  is  tliat  divi- 
dends earned  prior  to  the  severance  of  rigiit 
to  dividends  from  tlie  ultimate  ownership 
of  the  stock  belong  to  the  remainderman, 
while  dividends  earned  thereafter  belong  to 
the  life  tenant.  Brown  v.  Brown  [N.  J.  Eq.] 
65  A.  739.  In  reacliing  this  conclusion  tlie 
court  said:  "The  rule  to  be  applied,  as  be- 
tween life  tenants  and  remaindermen,  witli 
respect  to  dividends  has  been  settled  in  this 
state  by  the  case  of  Lang  v.  Lang's  Ex'rs. 
57  N.  J.  Eq.  325,  41  A.  705,  followed  in  this 
court  by  Lister  v.  Weeks,  60  N.  J.  Eq.  215. 
p.  225,  46  A.  558,  afd.  61  N.  J.  Eq.  675,  47 
A.  1132.  In  the  case  first  cited,  at  page  327 
of  57  N.  J.  Eq.,  p.  705  of  41  A.,  the  court  says: 
'The  underlying  principle  applicable  is  that 
no  corporate  dividend  declared  after  tlu> 
right  to  tlie  Income  has  become  severed  from 
the  ultimate  ownership  of  the  stock  upon 
which  such  dividend  Is  declared  belongs 
in  equity  to  tlie  person  entitled  to  income 
except  so  far  as  it  Is  derived  from  tlie  earn- 
ing of  the  stock  after  such  severance."  After 
alluding  to  the  distinction  which  had  been 
made  in  previous  authorities  between  ex- 
traordinary dividends  and  ordinary  or  cur- 
rent dividends  with  respect  to  apportionment 
of    those    of    the    first   class    and    not   of   the 
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given  to  the  holders  of  preferred  stock/  and  imder  am  unrestricted  preference  divi- 


others,  the  court  at  page  328  of  57  N.  J.  Eq., 
p.  706  of  41  A.,  says  that  it  cannot  'assent  to 
the  idea  that  some  dividends  should  stand  en 
a  different  footing  from  others,'  and  points 
out  that  to  hold  that,  'where  a  life  estate  be- 
gins one  day  before  a  dividend  is  declared, 
the  entire  dividend  shall  go  to  the  life  tenant, 
may  be  convenient  but  certainly  is  unjust.' 
At  page  329  of  57  N.  J.  Eq.,  p.  706  of  41  A., 
the  court  applies  the  principle.  That  prin- 
ciple, as  before  stated,  requires  apportion- 
ment. There  must,  however,  be  evidence  be- 
fore the  court  of  the  periods  for  which  the 
dividends  were  declared,  the  time  of  the  pre- 
vious dividend,  the  source  from  which  it  is 
derived — whether  earnings  currently  made  or 
surplus  wholly  earned  before  the  decease  of 
the  stockholder— and  other  like  matters." 
But  in  Iowa  the  respective  rights  of  the  par- 
ties are  made  to  depend  upon  whether  the 
dividends  represent  profits  or  capital.  Kal- 
bach  V  Clark,  133  Iowa,  215,  110  N.  W.  599. 
The  following  is  an  extract  from  the  court's 
opinion  in  this  regard:  "Does  a  stock  divi- 
dend pass  to  a  legatee  of  a  life  estate  in  the 
original  shares  of  stock,  or  are  they  part  of 
the  estate  which  passes  directly  to  the  re- 
maindernian?  This  question  has  been  vari- 
ously answered  by  the  different  courts  of  the 
country,  and  we  have  never  before  had  occa- 
sion to  consider  it.  Three  rules  seem  to  have 
been  established  by  the  decisions  of  the  other 
courts — one  known  as  the  American  or  Penn- 
sj'lvania  rule,  another  the  Massachusetts  or 
the  rule  in  Minot's  Case,  and  the  third  the 
English  rule.  Under  the  so-called  'American 
rule'  the  courts  inquire  as  to  when  the  stock 
dividends  were  earned.  If  before  the  life  es- 
tate arose,  it  Is  treated  as  belonging  to  the 
corpus  of  the  estate,  and  does  not  go  to  the 
life  tenant;  but,  if  the  fund  out  of  which  it 
was  paid  was  earned  or  accrued  after  the  life 
tenancy  arose,  then  the  stock  dividend  goes 
to  the  life  tenant.  Earp's  Appeal,  28  Pa. 
368;  Biddle's  Appeal,  99  Pa.  278;  Philadelphia 
Co.'s  Appeal  [Pa.]  16  A.  734;  Spooner  v.  Phil- 
lips, 62  Conn.  62,  24  A.  524,  16  L.  R.  A.  461; 
Hite  V.  Hite,  93  Ky.  257,  20  S.  W.  778,  40  Am. 
St.  Rep.  189,  19  L.  R.  A.  173;  Gilkey  v.  Paine, 
80  Me.  319,  14  A.  205;  Lord  v.  Brooks,  52  N.  H. 
72;  "Van  Doren  v.  Olden,  19  N.  J.  Eq.  176,  97 
Am.  Dec.  650;  Riggs  v.  Cragg,  89  N.  Y.  479; 
Hyatt  V.  Allen,  56  N.  Y.  553,  15  Am.  Rep.  449; 
Cobb  V.  Fant,  36  S.  C.  1,  14  S.  E.  959.  See  26 
Am.  Law  Rev.  (Feb.  1892)  1,  and  Moss'  Ap- 
peal, 83  Pa.  264,  24  Am.  Rep.  169.  Under  the 
Massachusetts  rule,  stock  dividends,  no 
matter  when  earned  or  however  declared,  are 
treated  as  capital  and  go  to  the  remainder- 
man. Cash  dividends,  however,  go  to  the  life 
tenant.  Minot  v.  Paine,  99  Mass.  101,  96  Am. 
Dec.  705;  Daland  v.  Williams,  101  Mass.  571; 
Gibbons  v.  Mahon,  136  U.  S.  549,  34  Law  Ed. 
525.  There  have  been  some  modifications  of 
this  rule,  however,  in  Massachusetts.  See 
Heard  v.  Eldredge,  109  Mass.  258,  12  Am.  liep. 
687;  Leland  v.  Hayden,  102  Mass.  542;  Davis 
V.  Jackson,  152  Mass.  58,  25  N.  E.  21,  23  Am. 
St.  Rep.  801;  Millen  v.  Guerrard,  67  Ga.  284, 
44  Am.  Rep.  720;  Parker  v.  Mason,  8  R.  I.  427; 
Greene  v.  Smith,  17  R.  I.  28,  19  A.  1081.  See, 
also,  5  Am.  Law  Rev.  720;  Perry  on  Trusts 
(3d  Ed.)  §§  544,  545.  Under  the  English  rule, 
ordinary  cash  or  stock  dividends  go  to  the 
life    tenant,    while    extraordinary    dividends 


are  treated  as  belonging  to  the  corpus  and 
go  to  the  remainderman.  Witt  v.  Steere,  13 
Vesey,  363;  Bates  v.  McKinley,  31  Beav.  280; 
In  re  Barton  Trust,  L.  R.  5  Eq.  238.  The  rule 
has  not  however,  been  adhered  to  in  all 
cases  in  England.  See  Gugden  v.  Alsbury,  63 
L.  T.  R.  576;  Ellis  v.  Barfield,  64  L.  T.  R.  625; 
In  re  Bouch,  L.  R.  2!t  Ch.  Div.  635.  With 
such  divergence  of  opinion,  It  is  manifest 
that  cogent  reasons  may  be  given  in  support 
of  either  of  these  propositions.  We  shall 
not  attempt  to  review  the  cases  cited  in  sup- 
port of  the  different  rules.  Our  duty  is  per- 
formed when  we  establish  a  rule  for  this  state 
which  we  believe  best  .sustained  on  principle 
and  by  authority.  That  rule  more  nearly 
approximates  what  is  called  the  American 
than  any  other.  Under  it  we  start  with  the 
motion  that  all  pure  dividends,  whether  in 
cash  or  stock  or  other  property,  are  a  part 
of  the  income,  and,  when  declared,  should  go 
to  the  life  tenant,  and  not  to  the  remainder- 
man, as  it  is  not  a  part  of  the  corpus  of  the 
property,  but  a  part  of  the  income  derived 
from  the  use  and  management  thereof.  Any 
dividends,  so-called,  presumptively  belong  to 
the  life  tenant,  as  they  are,  in  the  absence  of 
a  showing  to  the  contrary,  assumed  to  have 
been  divided  as  profits.  If,  however,  the  so- 
called  stock  dividends  represent  the  corpo- 
rate capital — that  is,  represent  nothing  but 
the  natural  growth  or  increase  in  the  value 
of  the  permanent  property,  so  that  there  is 
merely  a  change  in  the  form  of  ownership — 
such  stock  should  go  to  the  remainderman: 
for  in  such  cases  the  dividend  is  a  dividend 
of  capital,  representing  simply  an  increase  in 
the  value  of  the  physical  property,  good  will 
or  other  thing  of  tangible  value.  This  is  the 
modified  American  rule  announced  in  Spooner 
V.  Phillips,  62  Conn.  62,  24  A.  524,  16  L.  R.  A. 
461;  Kite's  Devisees  v.  Kite's  Ex'r,  93  Ky. 
257,  20  S.  W.  778,  40  Am.  St.  Rep.  189,  19  L. 
R.  A.  173;  Williams  v.  Tel.  Co.,  93  N.  Y.  162-; 
Lord  V.  Brooks,  52  N.  K.  72;  Moss'  Appeal,  83 
Pa.  264,  24  Am.  Rep.  164;  Thompson  on  Corp. 
§§  2192,  2193.  Under  this  rule  it  becomes  a 
question  of  fact  as  to  the  actual  nature  of 
the  dividend.  The  mere  fact  that  the  direct- 
ors of  the  corporation  call  it  either  one  thing 
or  the  other  is  not  controlling.  The  Massa- 
chusetts rule  has  also  been  adopted  by  the 
Supreme  Court  of  the  United  States,  but  has 
been  most  severely  criticised,  and  the  court 
which  first  announced  it  has  departed  some- 
what from  the  hard  and  fast  principle  just 
announced.  Originally  the  courts  of  that 
state  held  that  the  form  of  action  taken  by 
the  corporation  was  conclusive;  that  is  to 
say,  if  the  stock  was  issued  as  a  capital  divi- 
dend, this  was  an  end  of  the  inquiry.  But 
this  loses  sight  of  the  real  inquiry  as  to  What 
is  income  which  should  go  to  the  life  tenant. 
As  we  have  said,  however,  the  Massachusetts 
court  has  receded  somewhat  from  that  posi- 
tion. Heard  v.  Eldredge,  109  Mass.  258,  12 
Am.  Rep.  687;  Davis  v.  Jackson,  152  Mass. 
58,  25  N.  E.  21,  23  Am.  St.  Rep.  801.  The 
Georgia  decision  heretofore  cited  seems  to  be 
based  upon  a  statute  of  that  state.  See  Code 
Ga.  1873,  §  2256;  Millen  v.  Guerrard,  67  Ga. 
284,  44  Am.  Rep.  720." — From  Kalbach  v. 
Clark  [Iowa]   110  N.  W.  599. 

5.     Where    a    corporation    in    consideration 
for  property  purchased  issues  its  own  stock 
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clends  arc  ciiTnulativo  until  the  amount  guaranteed  is  paid  to  the  exclusion  of  com- 
mon stock,"  and  do  not  exclude  participation  in  extra  dividends  paid  on  all  stock  re- 
gardless of  its  character.'  A  guaranty  hy  a  third  person  ^  of  annual  dividends  on 
stock  is  impliedly  conditioned  on  the  continued  existence  of  the  corporation.*  The 
question  as  to  when  dividends  shall  be  declared  may  depend  upon  the  terms  of  the 
statute,"  or  may  not  in  the  discretion  of  the  directors. ^^  A  stockholder  cannot  sue 
for  dividends  until  they  have  been  declared,^-  but  the  corporation  is  the  debtor  of 
the  stockholder  as  to  dividends  declared.^^  .  A  mere  agreement  that  dividends  shall 
be  declared  periodically  is  enforceable  only  in  equity.^*  Directors  are  not  liable  to 
stockholders  for  dividends  declared  until  they  have  become  segregated  from  the  cor- 
l)orate  funds  so  as  to  constitute  trust  funds  in  the  hands  of  the  directors,^-^  a  suit  in 
equity  against  the  directors  being  proper  only  when  they  have  received  the  segregated 
dividends  for  distribution.^"  The  remedy,  therefore,  for  declared  dividends  in  the 
possession  of  the  corporation  is  by  action  at  law  against  the  corporation.^^  Divi- 
dends niay  be  issued  in  stock,^^  and  while  it  is  a  question  of  fact  whether  such  divi- 
dends represent  profits  or  capital/®  they  are  presumptively  profits.-"  Dividends  can- 
not legally  be  paid  out  of  capital  stock,-^  and  when  such  payment  is  positively  pro- 
Inbited  it  carinoL  be  validated  by  either  the  action  of. the  directors'-^  or  the  stock- 
iiulders,-^  and  muy  be  recovered  back.'* 


and  agrees  to  pay  an  additional  casii  con- 
sideration of  a  certain  amount  witli  eacii 
sliare  so  issued,  sucli  agreement  will  not  con- 
stitute an  attempt  to  guaranty  dividends  out 
of  proiits  wliere  tlie  property  purcliased  is 
wortli  tile  wliole  consideration  paid  and 
agreed  to  be  paid.  Strickland  v.  National 
Salt  Co.  [N.  J.  Eq.]  6  4  A.  982.  Charge  upon 
accumulated  profits  in  favor  of  preferred 
stock  held  to  give  priority  in  all  contingen- 
cies except  such  as  are  excepted,  including 
dissolution  b.y  consolidation.  Colgate  v,  U.  S. 
Leather  Co.   [N.  J.  Eq.]    67  A.  657. 

6.  Act  March  4,  1850  (P.  L.  129),  incor- 
porating Leliigii  Valley  Railroad  Co.,  guar- 
anteeing annual  dividends  of  10  per  cent  on 
preferred  stock.  Fidelity  Trust  Co.  v.  Le- 
high Valley  li.  Co.,  215  Pa.   610,   64  A.  829. 

7.  Fidelity  Trust  Co.  v.  Lehigh  Valley  R. 
Co.,  215  Pa.  610,  64  A.  829. 

8.  Where'  defendant  sold  plaintiff  an  op- 
tion on  all  shares  of  corporation  and  agreed 
to  see  that  plaintiff  would  receive  certain 
proportion  of  monthly  profits  applicaljle  to 
dividends  during  life  of  option  plaintiff's 
riglit  to  such  dividends  was  not  affected  by 
increase  of  salary  of  president  of  corporation 
at  close  of  option  period  and  a  charge  off  of 
profits  on  ai:count  of  depreciation  of  corpora- 
tion's properties  (Miller  v.  Car  Trust  Inv. 
Co.,  105  N.  Y.  S.  5),  though  agreement  pro- 
vided that  disputes  between  plaintiff  and 
defendant  should  be  settled  by  corporation'.^ 
directors    (Id.). 

9.  Columbus  Trust  Co.  v.  Moshier,  51  Misc. 
270,  100  N.  Y.  S.  1066. 

10.  l.'nder  by-law  providing  that  trustees 
may  declare  dividends  upon  paid  up  stock, 
and  that  dividends  on  unpaid  stock  shall  be 
applied  upon  subscription  therefor,  wliere 
dividends  are  declared  on  paid  up  stock  they 
accrue  also  on  unpaid  stock  as  matter  of 
course.  Gellermann  v.  Atlas  P'oundry  & 
Mach.  Co.    [Wash.]    87   P.   1050. 

11.  Matter  of  declaring  dividends  from 
surplus  is  within  discretion  of  directors  and 
not  subject  to  control  by  courts.  Schell  v. 
Alston  Mfg.  Co.,  149  F.  439. 


1-  Hence  cannot  recover  dividends  with- 
out allegation  that  they  liave  been  declared. 
Corgan   v.   Lee  Coal  Co.    [Pa.]    67   A.   655. 

13.  Searles  v.  Gebbie,  115  App.  Div.  778,  201 
N.  Y.  S.  199. 

14.  Corgan  v.  Lee  Coal  Co.  [Pa.]  67  A.  655. 

15.  16.  Searles  v.  Gebbie,  115  App.  Div.  778, 
101  N.  Y.  S.  199. 

17.  Searles  v.  Gebbie,  115  App.  Div.  778. 
101  N.  Y.  S.  199.  Such  action  cannot  be 
joined  with  suit  to  restrain  directors  from 
illegally  increasing  capital  stock.     Id. 

18.  Kalbach  v.  Clarke,  133  Iowa,  215,  110 
N.  W.  599. 

1».  Kalbach  v.  Clarke,  133  Iowa,  215,  110 
N.  W.  599.  Stock  dividend  issued  upon  in- 
crease of  capitalization  lield  to  represent 
capital.      Id. 

20.  Kalbach  v.  Clarke,  133  Iowa,  215,  110 
N.  W.  599.  Burden  of  proving  otherwise  is 
upon  party  seeking  to  overcome  such  pre- 
sumption.     Id. 

21.  Siegman  v.  Elec.  Vehicle  Co.  [N.  J. 
Err.  &  App.]  65  A.  910.  Where  stock  is  is- 
sued in  exchange  for  property  at  an  overval- 
uation, a  dividend  ascertained  by  reserving 
for  capital  the  actual  value  of  the  property 
thus  paid  in  is  not  a  dividend  out  of  the 
the  capital  stock.  Goodnow  v.  American 
Writing  Paper  Co.   [N.  J.  Eq.]   66  A.  607. 

22.  Action  of  directors  in  declaring  divi- 
dend not  conclusive  that  it  was  not  paid  out 
of  the  capital  stock.  Siegman  v.  Elec.  Ve- 
hicle Co.  [N.  J.  Err.  &  App.]  65  A.  910.  New 
board  of  directors  cannot  validate  the  act  of 
their  predecessors  b.v  declaring,  after  due  in- 
vestigation, t;at  the  dividends  wcie  right- 
fully   declared    and    by    refusing    to    sue.      Id. 

23.  P.  L.  1896.  §§  27,  29,  providing  for  re- 
duction of  capital  stock,  does  not  autliorize 
payment  of  dividends  out  of  sucli  slock  con- 
trary to  §  30.  Siegman  v.  Elec.  Vehicle  Co. 
[N.  J.  Err.  &  App.]   65  A.  910. 

24.  Action  of  directors  in  declaring  sucli 
dividends  being  contrary  to  positive  prolii- 
bition  of  P.  L.  1896,  §  30  Siegman  v.  Elec. 
Vehicle  Co.   [N.  J.  Err.  &  App  |  (,5  A.  910. 
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Right  to  inspect  the  hool-M  and  papers  of  the  corporation.-^ — Stockholders  have 
a  common-law  ricjht  to  inspect  the  books  and  records  of  the  corporation  at  reasonable 
times  and  for  proper  purposes,-^  and  even  where  the  right  rests  on  statutes,  it  is  not 
usually  absolute  and  cannot  be  exercised  for  wrongful  or  frivolous  purposes.-^ 
Where,  however,  the  right  is  conferred  in  absolute  terms,  the  purpose  of  the  inspec- 
tion becomes  immaterial.-*  Even  where  a  statement  of  the  purpose  of  the  inspection 
is  essential,  it  is  Avaived  where  the  refusal  is  based  on  other  grounds.-"  The  right 
is  purely  personal  to  stockholders  ^°  and  does  not  extend  to  a  mere  custodian  hold- 
ing the  stock  pending  litigation  in  regard  to  the  title  theieto,'^  Whether  a  particular 
person  comes  within  a  statute  conferring  or  defining  such  right  depends,  of  course, 
upon  the  terms  of  the  statute.^-  The  stockholder  has  the  right  to  use  an  accountant 
and  a  stenographer  in  the  course  of  his  inspection.^''  The  remedy  to  enforce  an  abso- 
lute statutory  right  of  inspection  is  a  legal  remedy,  =^*  and  the  usual  remedy  to  enforce 
the  right  of  inspection  is  uumdamus.'^^  This  writ,  however,  lies  only  to  enable  stock- 
holder to  protect  his  interest  as  such.^"  ^Miere  the  right  to  inspect  is  conferred  in 
absolute  terms,  a  petition  for  mandamus  need  not  allege  the  purpose  of  the  examina- 
tion.^^ 


25.  See  7  C.  L.  900. 

26.  State  V.  St.  Louis  Transit  Co.,  124  Mo. 
App.  Ill,  100  S.  W.  1126;  \  arney  v.  irlaKt-r 
[Mass.]  80  N.  E.  524.  St.  1903,  p.  433,  c.  437. 
■i  30,  providing-  for  "Examination  of  stock  and 
transfer  books,  etc.,  does  not  enlarge  or 
limit  stockliolder's  right  to  examine  corpora- 
tion's books  for  purpose  of  ascertaining  the 
condition  of  the  corporation.     Id. 

Note:  It  was  formerly  held  in  England 
that  this  right  could  be  exercised,  against 
the  will  of  the  managing  offlders,  only  when 
there  was  a  specific  dispute  about  some 
corporate  matter,  between  the  stockiiolders 
and  the  officers.  Rex  v.  Merchant  Tailors' 
Co.,  2  B.  &  Ad.  115.  But  this  rule  has  been 
modified  by  statute.  See  St.  8  &  9  Vict,  c 
16.  §§  117,  119  and  St.  25  &  26  Vict.  c.  89, 
table  A  78.  The  doctrine  has  not  been 
adopted  in  America.  The  cases  which  go 
furthest  in  that  direction  holding  that,  if 
there  is  a  dispute  as  to  the  alleged  misman- 
agement of  the  corporation,  it  is  enough  to 
entitle  the  stockholler  to  an  examination  of 
the  accounts  to  see  wliether  there  is  a  ground 
for  an  action.  Com.  v.  Phoenix  Iron  Co.,  105 
Pa.  Ill,  51  Am.  Pvep  184;  Phoenix  Iron  Co. 
V.  Com.,  113  Pa.  563,  6  A.  75.  According  to 
the  general  rule  in  tliis  country,  it  is  not 
necessary  that  tliere  should  be  any  particular 
dispute  to  entitle  the  stockholder  to  exer- 
cise this  right.  Nothing  more  is  required 
than  that,  acting  in  good  faith  for  the  pro- 
tection of  the  interests  of  the  corporation  and 
his  own  interests,  he  desires  to  ascertain  the 
condition  of  the  company's  business.  Guthrie 
V.  Harkness,  199  U.  S.  199  U.  S.  148,  50  Law 
Ed.  130;  In  re  Steinway,  159  N.  Y.  250,  53 
X.  E.  1103,  45  L.  R.  A.  461;  Huyler  v.  Cragin 
Cattle  Co,  40  N.  J.  Eq.  392.  2  A.  274;  State 
V  Pacitic  Brew  &  Mi)t.  Co..  21  Wash  451 
58  P.  584,  47  L.  R.  A.  208;  Cockburn  v.  Union 
Bk.,  13  La.  Ann.  289;  State  v.  Laughlin,  53 
Mo.  App.  542;  Heminway  v.  Heminway,  58 
Conn.  443,  19  A.  766.  See  Union  Bank  v. 
Knapp,  3  Pick.  [Mass.]  96-108.  15  Am.  Dec. 
181. — From  Varney  v.  Baker  [Mass.] 
SO    N.    E.    524. 

27.  State  v.  St.  Louis  Transit  Co.,  124  Mo. 
App.   Ill,  100  S.  W.  1126, 


28.  Hub  Const.  Co.  v.  New  England  Breed- 
ers' Club  [X.  H.]  67  A.  574.  Under  by-law 
giving  riglit  of  inspection  to  stockholders 
without  restriction,  an  inspection  may  be 
had  witliout  regard  to  tlie  purpose  thereof. 
"Wyoming  Coal  Min.  Co.  v.  State  [Wye]  87 
P.  337. 

29.  State  V.  St.  Louis  Transit  Co.,  12  4  Mo. 
App.  Ill,  100  S.  W.  1126. 

30.  In  re  Hastings,   105  X'.  Y.  S.   834. 

31.  Temporary  administrator  and  residu- 
■^  -'"K..  <  ail  .1-1-  .\-iii  ur'iiig  contested.  In  re 
Hastings,    105   N.   Y.   S.    834. 

32.  Record  stockholder  who  acquired 
stock  from  owner  in  order  to  procure  inspec- 
tion of  stock  books  on  own  and  owner's  be- 
lialf  with  view  to  communication  with  other 
stockholders  relative  to  buying  or  selling 
stock,  such  purpose  not  being  hostile  to 
corporation  and  having  no  relation  to  inter- 
nal affairs,  assets,  or  management  of  cor- 
poration, held  entitled  to  inspection  of  stock 
books  under  Laws  1892,  p.  1840  c.  688,  §  53. 
Lawshe  v.  Royal  Baking  Powder  Co.,  54  Misc. 
220,  104  N.  Y.  S.  361. 

33.  State  V.  St.  Louis  Transit  Co.,  124  Mo. 
App.   Ill,   100    S.   W.   1126. 

34.  Xot  equitable  remedy  for  discovery. 
Hub  Const.  Co.  V.  Xew  England  Breeders' 
Club.   [X.  H.]   67  A.  574. 

3.5.  Varney  v.  Baker  [Mass]  SO  X'.  E.  524; 
"U'yoming  Coal  Min.  Co.  v.  State  [Wyo.]  S7 
P.  337;  State  v.  St.  Louis  Transit  Co.,  124 
Mo.  App.  Ill,  100  S.  W.  1126.  Petition  to  en- 
force right  conferred  by  Pub.  St.  1901.  c.  148, 
§12.  Hub  Const.  Co.  v.  Xew  England  Breed- 
ers' Clul-)  [X.  H.]  67  A.  574  Under  definition 
of  mandamus  in  Rev.  St.  1899,  §  4194.  Wy- 
oming Coal  Co.  V.  State  [Wyo.]   87  P.  984. 

36.  Does  not  lie  in  aid  of  suit  by  stock- 
holder against  directors  for  damages  from 
false  reports  whereby  plaintiff  was  induced 
to  become  a  stockholder.  Taylor  v.  Citizens' 
Nat.  Bk.  of  Saratoga  Springs,  117  App.  Div. 
348,  101  X.  Y.  S.  1039. 

37.  Hub  Const.  Co.  v.  New  England 
Breeders'  Club   [N.  H.]   67  A.  574. 
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Remedies  for  injuries  to  stockholders  or  to  tlie  corporation."'^ — A  stockholder 
cannot  complain  of  transactions  consummated  before  he  acquires  his  stock. ^^  Fraud 
destroying  the  value  of  stock  is  actionable,*"  and  the  right  of  action  is  in  the  stock- 
holders and  not  the  corporation/^  but  no  action  lies  in  the  first  instance  in  belialf 
of  a  stockholder  for  injuries  to  the  corporation  whereby  the  value  of  its  stock  is  de- 
stroyed.''- A  cause  of  action  in  favor  of  the  corporation  cannot  be  joined  with  one  in 
favor  of  the  stockholder  personally/^  and  in  the  absence  of  fraud  on  the  part  of  the 
defendants  a  corporation  cannot  be  joined  as  defendant  in  a  suit  by  a  stockholder 
against  corporate  officers.**  Stockholders  must  act  promptly  where  the  acts  com- 
plained of  are  not  per  se  illegal  and  do  not  involve  moral  turpitude.*^  In  New 
Jersey  executors  and  trustees  under  a  will  are  not  liable  for  losses  caused  by  their 
holding  stock,  where  tliey  exercise  good  faith  and  reasonable  discretion  in  holding  the 
same.*®  An  officer  suing  by  virtue  of  statutory  authority  to  redress  corporate  wrongs 
cannot  obtain  redress  for  personal  grievances.*^ 

Stockholders  suing  for  corporation.'^^ — Primarily  the  corporation  itself  is  the 
proper  party  to  redress  its  own  wrongs  and  the  only  one  that  can  do  so,*''  but  when 
the  directors,  after  due  and  proper  demand,  refuse  to  sue,  a  stockholder  may  sue,^" 
unless  he  is  estopped  by  his  own  conduct.^^  The  right  of  the  stockholder  to  sue  ^- 
arises  only  after  he  has  made  a  demand  upon  the  proper  authorities  to  sue,^^  or  when 
the  circumstances  are  such  as  to  excuse  such  demand.^*     The  complaining  stock- 


38.     See  7   C.  L.   901. 

30.     Boldenweck  v.  BuUis  [Colo.]  90  P.  634. 

40.  Fraudulent  representations  inducing 
plaintiff  to  unite  with  defendant  in  petition 
for  dissolution,  in  order  that  defendant 
might  acquire  corporation's  business.  Vogt 
V.   Vogt,   104   N.   Y.   S.    164. 

41.  Vogt    V.    Vogt,    104    N.    Y.    S.    164. 

42.  Dudley  v.  Armenia  Ins.  Co ,  115  App. 
Div.  380,  100  N.  Y.  S.  818. 

43.  Brown  v.  Utopia  Land  Co.,  118  App. 
Div.  364,  103  N.  Y.  S.  50. 

44.  Suit  for  accounting  as  to  corporation's 
transactions  for  reissue  of  smaller  stock 
certificates  to  complainant,  ratification  of 
issue  of  stock  dividend,  release  of  stock 
from  lien,  issue  of  additional  stock  dividend, 
and  for  damages.  Schell  v.  Alston  Mfg.  Co., 
149  F.  439.  The  facts  constituting  fraud 
must  be  alleged.    Id. 

45.  That  directorate  of  grantor  was 
largely  same  as  that  of  grantee  and  that 
stock  of  grantee  was  accepted  in  lieu  of 
cash.     Boldenweck  v.  Bullis  [Colo.]  90  P.  634. 

46.  P.  L.  p.  236.  Brown  v.  Brown  [N.  J. 
Eq.]    65  A.   739. 

47.  Suit  by  offlcer  under  Rev.  St.  1898, 
§§  32,  37,  to  redress  alleged  fraudulent 
wrongs  committed  by  other  officers.  Figge 
V.  Bergenthal,  130  Wis.  594,  109  N.  W.  581. 
Prehearing  denied,  Id.,  130  "Wis.  594,  110  N.  W. 
798. 

48.  See  7  C.  L.  903. 

49.  Fraudulent  and  ultra  vires  acts  of 
officers.  Kingston  v.  Montgomery,  121  Mo. 
.A.pp.  451,  97  S.  W.  202.  Where  it  does  not 
appear  that,  at  the  time  of  the  institution 
of  the  suit,  a  majority  of  the  directors  and 
stockholders  are  interested  adversely  to  the 
company,  the  right  of  a  stockholder  to  sue 
Is  doubtful.  Kessler  v.  Ensley  Land  Co.  [C. 
:;.  A.]   148  F.  1019. 

60.  Action  against  former  director  to  re- 
:over  dividends  paid  out  of  capital  stock. 
Slegman  v.  Elec.  Vehicle  Co.  £N.  J.  Err.  & 
^.pp.]    65  A.    910. 


51.  Cannot  sue  to  avoid  a  transaction  in 
favor  of  which  his  stock  was  voted  before 
he  acquired  it.  Boldenweck  v.  Bullis  [Colo.] 
90  P.  634.  Delinquent  stockholders  cannot 
maintain  a  suit  to  compel  payment  by  other 
delinquents.  Suit  dismissed  without  preju- 
dice to  suit  b^•  tile  corpoiation  or  in  its  be- 
half, after  assessment  or  call^5  duly  made,  or 
to  any  suit  in  belialf  of  creditor.s,  or  by  or  in 
behalf  of  the  corporation  by  any  stockhold- 
ers other  than  complainants.  Sivin  v.  Mu- 
tual Match  Co.  [N.  J.  Eq.]  66  A.  921.  Fact 
that  stockholder  had  lost  money  speculating 
in  wheat  futures  did  not  estop  him  from 
calling  officers  to  an  accounting  in  equity 
for  funds  of  corporation  lost  in  same  way. 
Kingston  v.  Montgomery,  121  Mo.  App.  451, 
97  S.  W.  202. 

52.  Where  in  suit  to  determine  plaintiff's 
status  as  a  stockholder  and  for  an  account- 
ing from  officers  only  the  former  question 
was  litigated  and  decided,  the  plaintiff's 
right  to  sue  for  the  corporation  was  not  res 
adjudicata.  Kingston  v.  Montgomery,  121 
Mo.  App.  451,  97  S.  W.  202. 

53.  Brown  v.  Utopia  Land  Co.,  118  App. 
Div.  364,  103  N.  Y.  S.  50.  Suit  for  dissolu- 
tion on  account  of  misconduct  of  officers. 
Ross  V.  American  Banana  Co.  [Ala.]  43  So. 
817. 

54.  Ross  V.  American  Banana  Co.  [Ala.] 
43  So.  817.  Where  officers  guilty  of  wrongs 
complained  of  constitute  majority  of  direc- 
tors and  control  majority  of  stock,  no  denial 
necessary.  Kingston  v.  Montgomery,  121 
Mo.  App.  451,  97  S.  W.  202.  Where  direc- 
tors are  participants  in  fraud  constituting 
basis  of  suit,  demand  upon  them  to  sue  is 
not  necessary.  Equity  rule  94  does  not  apply 
In  such  case.  Monmouth  Inv.  Co.  v.  Means 
[C.  C.  A.]  151  F.  159.  The  mere  fact  that 
defendant  owned  large  majority  of  stock 
is  not  sufficient  to  excuse  demand.  Law  v. 
Fuller,  217  Pa.  439,  66  A.  754.  Where  stock- 
holder   acquiesced    la    unauthorized    assivm- 
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holder  must  allege  and  prove  such  demand  ^^  of  such  facts  as  will  excuse  the  failure 
to  make  the  demand.^^  A  general  allegation  of  a  demand  is  insufficient."  Failure  to 
allege  such  demand  is  not  cured  by  the  filing  of  a  cross  bill  by  the  corporation  and 
the  defendant's  answer  thereto,  where  the  relief  sought  by  the  bill  cannot  be  granted 
under  the  allegations  of  the  cross  bill.^^  These  rules,  however,  do  not  apply  to  suits 
involving  rights  antedating  the  formation  of  the  corporation.^^  Stockholders  suing 
for  their  corporation  can  assert  only  the  rights  and  equities  which  the  corporation,  if 
willing  to  sue,  could  assert,®"  and  any  defenses  are  available  which  would  be  available 
against  the  corporation.*'^ 

Costs  and  alloivances.^- — AVhere  an  officer  is  authorized  by  statute  to  sue  to  re- 
dress corporate  wrongs,  costs  may  be  allowed  against  the  corporation.*'^ 

Receivers  and  injunctions.^'^ — In  certain  cases  a  receiver  will  be  appointed  at 
the  instance  of  a  minority  stockholder,®^  but  a  receiver  will  not  be  appointed  contrary 
to  the  charter  and  statutory  right  of  the  stockholders  to  have  the  affairs  of  the  cor- 
poration liquidated  in  a  particular  way,"®  where  such  proceedings  offer  the  petition- 
ing stockholder  adequate  remedy.®^  Misappropriations  by  officers  may  be  considered 
in  determining  the  propriety  of  appointing  a  receiver,*'^  and  mismanagement  is  some- 
times made  a  ground  for  receivership.®'^  From  a  stockholder's  standpoint  an  over- 
issue of  stock  is  not  ground  for  a  receiver.'^*'  A  receivership  on  account  of  insolvency 
may  be  in  conflict  with  the  national  bankruptcy  law.^^    ^^^len  special  relief  is  sought 


ment  of  corporation's  contract  by  its  presi- 
dent, until  it  became  apparent  that  such 
contract  was  valuable,  and  then  acquired  a 
large  interest  in  the  corporation,  he  could 
not  avoid  the  necessity  of  making  demand 
upon  proper  authorities  to  sue  to  repudiate 
the  assignment  on  the  ground  that  he  had  no 
time  to  make  such  demand  or  convene  the 
directors.  Tevis  v.  Hammersmith  [Ind. 
App.]    81   N.    E.    614. 

55.  Lavs'  V.  Fuller,  217  Pa.  439,  66  A.  754; 
Brown  v.  Utopia  Land  Co  ,  118  App.  Div.  364, 
103  N.  Y.  S.  50.  Suit  to  cancel  stock  as  hav- 
ing been  issued  without  consideration. 
Vogeler  v.  Punch   [Mo.]   103  S.  W.  1001. 

56.  Law  V.  Fuller,  217  Pa.  439,  66  A.  754. 
As  that  defendant  whose  stock  is  sought  to 
be  canceled  is  in  control  of  the  corporation. 
Vogeler  v.  Punch   [Mo.]   103  S.  W.  1001. 

57.  Facts  showing  bona  fide  attempt  to 
get  the  corporation  to  redress  the  w^rong 
must  be  specifically  alleged.  Vogeler  v. 
Punch   [Mo.]    103  S.  "W.   1001. 

58.  Where  bill  alleged  fraud  in  issue  of 
stock  to  defendant  and  sought  cancellation 
of  the  stock  and  cross  bill  alleged  no  fraud. 
Vogeler   v.    Punch    [Mo.]    103    S.   W.    1001. 

59.  Suit  by  assignees  of  promoter  to 
compel  another  pronioter  to  deliver  stock 
agreed  to  be  rlelivered  to  assignor.  Rogers 
V.   Penobscot  Min.   Co.    [C.    C.  A.]    154   F.    606. 

eo.  Kessler  v.  Ensley  Land  Co.  [C.  C.  A.] 
148  F.  1019.  In  suit  by  executor  of  deceased 
stockholder  against  coexecutor  to  recover 
salary  paid  latter  as  president  of  corpora- 
tion, claims  of  plaintiff  to  estate  against 
defendant  could  not  be  adjudicated.  Hirsch 
V.  Jones,   115   App    Div.   156,   100   N.   Y.  S.   687. 

61.  Kessler  v.  Ensley  Land  Co.  [C.  C.  A.] 
148  F.  1019. 

62.  See  7  C.  L.  905. 

63.  In  suit  by  officer  under  Rev.  St.  1898, 
§§  3237-3239,  to  redress  fraudulent  wrongs 
by  officers,  corporation  held  liable  for  at- 
torney's   fees    where    no    case    is    made    out. 
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Figge  V.  Bergenthal,  130  Wis.  594,  109  N.  W. 
581.  Rehearing  denied,  130  Wis.  594,  110 
N.  W.   798. 

64.  See  7  C.  L.  905. 

65.  To  prevent  corporations  being 
wrecked  by  directors  and  majority  stock- 
holders in  their  own  interest.  Cantwell  v. 
Columbia  Lead  Co.,  199  Mo.  1,  97  S.  W.  167. 

66.  Expressly  so  provided  by  Act,  1898, 
No.  159,  p.  312.  Russell  v.  Citizens'  Ice  Co., 
118  La.  442,  43  So.  44.  Receivership  refused 
where  affairs  were  in  hands  of  commission- 
ers appointed  by  stockholders  pursuant  to 
charter   authority.      Id. 

67.  Receiver  will  not  be  appointed  at  ter- 
mination of  liquidation  by  commissioners 
appointed  by  stockholders  pursuant  to  statu- 
tory authority,  since  stockholders  have  ade- 
quate remedy  by  action  in  own  name  against 
commissioners  for  accounting.  Russell  v. 
Citizens'   Ice  Co.,   118  La.   442,   43   So.   44. 

68.  Leigh  V.  National  Hollow  Brake-Beam 
Co.,  223  111.  407,  79  N.  E.  318. 

69.  Act  No.  159,  p.  312,  of  1898,  §  1  par.  2, 
authorizing  receivership  on  account  of  mis- 
management by  officers,  applies  only  to 
going  concerns  and  not  to  one  in  hands  of 
liquidators  appointed  by  stockholders  pur- 
suant to  charter  authority.  Russell  v.  Citi- 
zens' Ice  Co.,  118  La.  442,  43  So.  44. 

70.  Overissue  of  stock  not  alone  ground 
for  receivership  at  instance  of  pledgee  of 
original  stock  who  received  it  prior  to  such 
overissue.  Virginia-Carolina  Chemical  Co. 
V.  Provident  Sav.  Life  Assur.  Soc,  126  Ga. 
50,  54  S.  E.  929. 

71.  Pub.  Laws  1905  p.  85,  c.  85,  providing 
for  receiverships  for  insolvent  corporations 
at  instance  of  stockholders  being  in  effect 
an  insolvency  law  and  hence  ineffective 
on  account  of  the  Federal  bankruptcy  act, 
a  receivership  thereunder  will  be  set  aside 
at  instance  of  attaching  creditor  of  corpora- 
tion. Moody  V.  Port  Clyde  Development  Co. 
[Me.]  66  A.  967. 
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against  a  portion  only  of  the  dofendalits,  tlie  cause  of  complaint  against  them  should 
be  distinctly  and  separately  stated,'-  and  even  then  must  stand  the  test  of  multi- 
fariousness.'^    The  general  rules  as  to  amendment  of  a  bill  for  a  receiver  apply.'* 

The  corporation  is  a  proper  party  to  a  bill  to  enjoin  the  holders  of  certain  stock 
from  exercising  the  rights  of  stockholders  and  to  require  the  stock  to  be  returned  to 
the  treasury.'"  A  bill  for  an  injunction  and  other  relief  must  stand  the  test  of 
multifariousness.'" 

Contribution  hettreen  stocl'li  aiders  J' — A  mutual  agreement  between  stockholders 
to  advance  money  for  the  payment  of  corporate  del)ts  must  specify  the  time  of  pay- 
ment '^  and  be  accepted  by  the  corporation,""  and  can  be  enforced  only  on  the  terms 
ctn  which  it  is  made,®"  and  the  same  is  true  as  to  an  agreement  to  advance  money  to 
the  corporation.^^ 

(§  14)  E.  Transfer  of  shares.^- — Certificates  of  stock  may  be  rendered  nego- 
tiable by  indorsements  of  transfer  and  power  of  attorney  in  blank.^^  Delivery  and  ac- 
ceptance are  necessary  to  consummate  a  transfer  of  stock.^*  In  determining  whether 
there  has  been  a  sale  by  a  broker,  the  customs  of  brokers  will  be  considered.*''  An 
assignor  of  stock  does  not  warrant  that  the  corporation  is  de  jure,®"  and  a  contract 


72.  Special  relief  against  some  of  defend- 
ants asked  for  on  final  liearing'  refused 
wlien  main  relief  was  refused.  Pierce  v. 
Old  Dominion  Copper  Mining  &  Smelting  Co. 
[N.  J.  Eq.]  65  A.  1005.  Amendment  on  flnal 
hearing  bringing  in  grievances  against  por- 
tion of  defendants  arising  after  filing  of  bill 
refused.     Id. 

73.  Pierce  v.  Old  Dominion  Copper  Min- 
ing &  Smelting  Co.    [N.  J.  Eq.]   65  A.  1005. 

74.  Amendment  on  flnal  hearing  seeking 
injunction  against  misappropriation  of  as- 
sets refused.  Pierce  v.  Old  Dominion,  Cop- 
per Mining  &  Smelting  Co.  [N.  J.  Eq.]  65  A. 
1005. 

75.  Dacovlch  V.   Canizos    [Ala.]    44   So.   473. 
76.-   Bill  by  stockholder  for  accounting  as 

to  corporation's  transactions,  reissue  of 
smaller  stock  certificates,  ratification  of  is- 
sue of  stock  dividends,  issue  of  furtlier  stock 
dividends,  accounting  and  damages,  release 
of  stock  from  lien,  injunction  against  sell- 
ing stock,  and  appointment  of  receiver  to 
wind  up  corporation,  held  multifarious. 
.'-Vh^ll  V.  Alston  Mfg.  Co.,   149  F.   439. 

77.  See  7  C.  L.  907. 

78,  79.  Carbon  Spring  Water  Ice  Co.  v. 
Hawk,  29  Pa.  Super.  Ct.  13. 

80.  Agreement  to  advance  monej-  on  cor-  j 
poration's  "note"  is  not  enforceable  on  a  call  i 
for  the  promised  advance  to  be  secured  by  a  j 
note  "payable  at  the  option  of  the  company."  I 
Carbon  Spring  Water  Ice  Co.  v.  Hawk,  29  Pa.  I 
Super.  Ct.  13. 

SI.  Carbon  Spring  Water  Ice  Co.  v.  Hawk,  ; 
29  Pa.  Super.  Ct.   13.  j 

82.  ?cc   7   C.   L.    907. 

83.  0"I»::  ra  v.  Newcomb    [Colo.]    SS  P.   167.  j 

84.  Delivery  of  order  on  corporation  for 
shares  of  di'awer  in  its  possession  to  officers  , 
thereof  held  not  delivery  and  acceptance  so  j 
as  to  take  sale  of  such  shares  to  such  officers 
out  of  statute  of  frauds.  Mcllroy  v.  Richards, 
148  Mich.  694,  112  N.  W.  489.  Title  not  trans- 
ferred by  mere  delivery  to  secretary  of  cor- 
poration of  list  of  persons  to  whom  owner 
wished  stock  to  go  at  her  death,  and  assign- 
ments to  such  persons  endorsed  on  certifi- 
cates, when  owner  retained  control  over 
such    certificates    and    the    stock    until    her 


deatli.  Noble  v.  Learned  [Cal.  App.]  87  P. 
402.  Indorsement  of  the  certificate  by  tlie 
owner  and  delivery  to  the  transferrer  is  es- 
.«en:ial  to  the  tran.'-'fer  of  the  legal  title  ti 
stock.  Haynes  v.  Brown,  18  Okl.  389,  89  P. 
1124. 

85.  Fact  that  broker  on  reporting  sale 
of  stock  transferred  same  to  his  clerks,  wlio 
had  no  real  interest  in  the  stock,  and  that 
the  stock,  which  was  not  transferred  on  cor- 
poration's books,  was  finally  transferred  by 
the  broker  to  the  pledgee  who  had  placed 
it  with  him,  did  not  show  that  there  was  no 
bona  fide  sale  in  the  first  instance,  where  it 
appeared  that  it  was  the  custom  among 
brokers  to  thus  indorse  stock  to  their  clerks 
and  then  to  sell  it  without  disclosing  their 
principal,  and  hence  owner,  having  been 
credited  with  proceeds  of  sale,  was  not 
entitled  to  accounting  from  pledgee  as  to 
such  stock.  Smith  v.  Becker,  129  Wis.  396, 
109  N.  W.   131. 

86.  De  facto  existence  sufficient  to  sustain 
contract  for  sale  of  shares.  Marshall  v. 
Keach,  227  111.  35,  81  N.  E.  29. 

Jilotet  In  Herter  v.  Eltzroth,  111  Ind.  159,  it 
was  held  tliat  tliere  was  no  implied  warranty 
on  tlie  part  of  the  vendor  of  certificates  of 
stock  that  the  corporation  issuing  them  was 
a  corporation  de  jure,  that,  if  the  corpora- 
tion was  a  de  facto  one,  that  was  sufficient 
to  relieve  the  vendor  from  liability  as  to  any 
implied  warranty  as  to  the  existence  of  the 
corporation.  To  the  same  effect  is  26  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  p.  258.  The  In- 
diana court  cited,  in  support  of  its  holding, 
Otis  V.  Cullum,  92  U.  S.  447,  23  Law.  Ed. 
496,  where,  in  a  case  involving  the  sale  of 
authority,  in  passing  on  tlie  question  of  im- 
plied warranty,  the  United  States  supreme 
municipal  bonds  issued  without  statutory 
court  held:  "The  seller  is  liable  ex  delicto 
for  bad  faith,  and  ex  contractu  there  is  an 
implied  warranty  on  his  part  that  they  be- 
long to  him,  and  that  they  are  not  forgeries. 
Where  there  is  no  express  stipulation,  there 
is  no  liability  beyond  this."  The  supreme 
court  of  Indiana,  after  this  quotation  from 
the  Otis  Case,  supra,  said:  "A  less  liberal 
rule,   clearly,   cannot   be   applied    to    the   sale 
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of  sale  of  shares  in  a  de  facto  corporation  may  be  specifically  enforced."  As  security 
for  the  payment  of  the  purchase  price  of  stock,  the  dividends  thereon  may  be  re- 
served to  the  seller  by  the  contract  of  sale.^^  In  a  proper  case  an  action  for  deceit 
will  lie  against  the  vendor  of  stock.*" 

:SIode  of  transferring  shares,  registration,  new  certificates.^'^— Stock  transfers 
may  be  regulated  by  by-laws,"^  subject,  however,  to  the  rights  of  persons  holding  and 
dealing  in  such  stocks,^-  including  the  right  to  transfer  them  as  propert}'  "without 
unreasonable  restraint.®^  As  against  third  parties  the  transfer  must  usually  be 
registered  on  the  corporation's  books.''-'  ^Yhere  registration  is  necessary  to  pass  the 
title  to  stock,^^  if  a  transferee  demands  the  registration  of  such  transfer  ^'^  a  wrongful 
refusal  of  the  corporation  to  register  the  transfer  constitutes  a  conversion®^ 
for  which  the  party  entitled  to  such  registration  may  recover  his  damages,''*  and  a 
tender  during  the  trial  of  such  an  action  of  the  certificates  demanded  is  no  defense 


and  transfer  of  certificates  of  stock."  This 
court,  in  Hinkley  v.  Champaign  Nat.  Bk., 
216  111.  559,  75  N.  E.  210,  held  that  the  assign- 
ment of  a  judgment  carries  an  implied  war- 
ranty that  the  judgment  is  genuine,  tliat  it 
■n-as  entered  in  due  form  of  law,  but  that 
there  is  no  implied  warranty  that  the  judg- 
ment was  impregnable  to  attack,  and  we 
there  quoted  witli  approval  from  the  Otis 
case  supra,  the  following:  "If  the  buyer 
desires  special  pro-tection,  he  must  take  a 
g'uaranty.  He  can  dictate  its  terms,  and 
refuse  to  buy  unless  it  is  given.  If  not 
taken,  he  cannot  occupy  the  vantage  ground 
upon  ■whicli  it  would  have  placed  him."  In 
Higgins  V.  Illinois  Trust  &  Sav.  Bk..  193  111. 
394,  61  N.  E.  1024,  we  held  that  the  vendor 
of  stock  in  a  corporation  impliedly  war- 
ranted that  the  same  was  genuine,  and  that 
he  was  then  the  owner  thereof  and  author- 
ized to  transfer  titie.  and  that,  if  the  as- 
signee desires  further  protection,  he  must 
f^xfict  a  special  sruarartv. — From  Marshall  v. 
Keach    [111.]    81  N.  E.   2  9. 

87.  Where  corporation  had  merely  failed 
to  file  certificate  as  required  by  Kurd's  Rev. 
St.  1905,  p.  497,  c.  32,  §  4,  but  corporation 
was  operating  as  such,  had  no  debts  and 
could  become  de  jure  by  filing  certificate. 
Marshall  v.   Keach,   227   111.   35.   81   X.   E.   29. 

SS.  Provision  in  contract  of  sale  of  stock 
that  seller  shall  own  dividends  held  intended 
merely  to  secure  payment  of  notes  given  fur 
purchase  price,  and  hence  not  to  prevent 
title  from  passing  or  to  relieve  purchaser 
from  liability  on  notes.  Commercial  &  Sav- 
ings Bk.  of  San  Jose  v.  Pott,  150  Cal.  358, 
89  P.  431. 

89.  Complainant  held  not  deceived.  Van 
Cleve  V.  Radford  [Mich.]  14  Det.  Leg.  N.  376, 
112  X.  ■^'".  754.  In  action  for  deceit  allega- 
tions of  false  representations  as  to  capital 
stock  and  payments  thereon  and  as  to  net 
profits  not  sustained  by  evidence  of  false 
statement  of  earnings  in  tliat  expenses  were 
concealed,  and  amendment  conforming  decla- 
ration to  proof  stated  new  cause  of  action. 
Id. 

90.  See  7   C.  L.   909. 

91.  92,  Miller  v.  Farmers'  Milling  &  Ele- 
vator Co.    [Xeb.]    110  X.  W.  995. 

93.  Miller  v.  Farmers  Milling  &  Elevator 
Co.  [Xeb.]  110  X  Vi'.  995.  By-law  limiting 
number  of  shares  whicli  one  may  hold  or 
forbidding  transfer  to  non-stockholders  held 
unreasonable   restraint.     Id. 


Charter  provisions  authorizing  corpora- 
tion to  render  interests  of  stockholders 
transferable  held  not  to  render  transferabil- 
ity of  stock  dependent  upon  corporate  action, 
but  to  impress  the  stock  with  such  quality 
as  consequence  of  incorporation.  See  Comp. 
St.  1903,  o.  16,  §  124,  cl.  5.  Miller  v.  Farmers- 
Milling  &  Elevator  Co.  [Xeb.]   110  X.  W.  995. 

94.  Haynes  v.  Brown,  18  Okl.  389,  89  P. 
1124.  Under  Mills'  Ann.  St.  §  508,  requiring 
entry  of  transfer  on  corporation's  books 
within  60  days  after  such  transfer  as  condi- 
tion to  its  validity  except  with  reference  to 
liability  to  creditors,  transferee  who  failed 
for  two  years  to  have  transfer  made  on 
corporation's  books  obtained  no  title  or 
lien  whatever  as  against  subsequent  pledgee 
of  original  transferror,  and  could  not  even 
question  validity  of  such  pledge.  Pueblo 
Sav.  Bank  v.  Richardson  [Colo.[  89  P.  799. 
Under  Civ.  Code,  §  472,  making  transfer 
on  corporation's  books  necessary  to  validity 
of  transfer  except  as  between  parties,  a 
transferee  without  transfer  on  books  gets 
only  equitable  title  and  is  chargeable  with 
fraul  or'  transferior's  offlrers.  in  purcliasing 
stock  with  corporate  funds.  Barker  v.  Mon- 
tana Gold,  Silver,  Platinum  &  Tellurium  Min. 
Co.,  35  Mont.   351,   89  P.   66. 

95.  Such  is  case  in  Iowa.  Dooley  v.  Gladi- 
ator Consol.  Gold  Mines  &  Milling  Co.  [Iowa] 
109  X.  V\'.   864. 

86.  Demand  sufficient  where  made  on  sec- 
retary who  referred  plaintiff  to  manager, 
and  demand  was  thereafter  made  on  latter 
on  street  in  front  of  his  office  and  he  de- 
clared absolutely  that  the  transfer  could 
not  be  re.gistered.  Dooley  v.  Consol.  Gold 
Mines  &  Milling  Co.  [Iowa]  109  X.  W.  864. 
Formal  presentation  of  ti'ansfer  in  manager's 
office  waived  by  failure  of  manager  to  ob- 
ject to  time  and  place  of  demand.     Id. 

97.  Dooley  v.  Gladiator  Consol.  Gold 
Mines  &  Milling  Co.   [Iowa]    109  X.  ^V.  864. 

98.  May  elect  to  sue  for  damages  instead 
of  resorting  to  mandamus  to  compel  regis- 
tration. Dooley  v.  Gladiator  Consol.  Gold 
Mines  &  Milling  Co.   [Iowa]   109  X.  V\'.  864. 

Mea.sure  of  damages  is  full  value  of  stock 
at  time  of  demand  for  registration  with  in- 
i.'ie;-t  CO  date  rf  trial.  Dooley  v.  Gladiator 
Consol.  Gold  Mines  &  Milling  Co.  [Iowa] 
3  09  X.  W.  S64.  Market  value  is  value  stock 
was  selling  for  at  time  of  demand  for  regis- 
tration of  transfer.     Id. 
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to  the  previous  conversion.®^  The  cause  of  action,  however,  for  a  wrongful  refusal 
to  register  a  transfer  is  against  the  corporation  and  not  the  officer  upon  whom  the 
demand  was  made.^  Mere  lapse  of  time  will  not  bar  the  right  to  have  stock  trans- 
ferred on  the  corporation's  books.^ 

Pledge  or  mortgage  of  shares.^ — The  pledgor  has  no  cause  of  action  against  the 
pledgee  for  injuries  to  the  corporation  whereby  the  stock  when  sold  under  the  pledge 
had  no' value.*  Where  stock  has  been  rendered  negotiable  by  endorsement,  a  pledgee 
receiving  it  from  the  holder  withoi:t  notice  acquires  a  valid  title.'*  The  pledgee  is 
entitled  to  the  aid  of  the  courts  to  prevent  the  dissipation  of  the  corporation's  assets. •* 

§  15.  Management  of  corporations.  A.  Control  of  corporation  hy  the  stock- 
holders or  members.'' — Stockholders  acting  in  individual  capacity  cannot  bind  cor- 
poration,^ though  they  own  the  majority  of  the  stock,^  or  control  the  corporation,^" 
but  all  the  stockholders  may,  by  joint  individual  contract,  dispose  of  the  property 
and  franchises  of  their  corporation.^^  Stockholders  as  such  are  not  liable  for  mis- 
management of  the  corporation,^-  but  where  the  control  of  a  corporation  is  reposed 
entirely  with  the  common  stockholders,  they  occupy  a  fiduciary  relation  towards  the 
preferred  stockholders.^^ 

Poiver  of  the  majority.'^* — Individual  stockholders  are  not  trustees  for  each 
other,  but  each  may,  as  a  member  of  the  general  corporate  body,  exercise  his  individ- 
ual right  and  vote  equally  with  other  stockholders  on  matters  in  which  he  is  inter- 
ested.^^    The  majority  stockholders,  therefore,  have  the  right  to  control  the  busi- 


99.  Dooley  v.  Gladiator  Consol.  Gold 
Mines   &   Milling   Co.    [Iowa]    109    N.   W.    864. 

1.  Transfer  agent  is  not  liable  to  the  per- 
sons entitled  to  a  transfer  of  stock  for  delay 
in  making  such  transfer.  Dunham  v.  City 
Trust  Co.,  115  App.  Div.  584,  101  N.  Y.  S.  87. 
Where  president  refused  to  countersign  new- 
certificates  sent  him  for  signature  and  re- 
fused to  deliver  same  to  transferee  who  had 
surrendered  old  certificates  to  corporation. 
Cooley  V.  Curran,  54  Misc.  572,  104  N.  Y.  S. 
751;  Id.,   54  Misc.   221,   104  N.  Y.  S.   424. 

2.  Barker  v.  Montana  Gold,  Silver,  Plat- 
inum &  Tellurium  Min.  Co.,  35  Mont.  351,  89 
P.  66. 

3.  See  7  C.  L.  910. 

4.  Dudley  v.  Armenia  Ins.  Co.  115  App. 
Div.   380,  100  N.  Y.   S.   818. 

5.  One  receiving  stock  indorsed  in  blank 
by  owner  from  broker  as  collateral  for  loan 
to  latter  obtained  good  title  against  pur- 
chaser from  owner  who  left  it  with  broker 
for  safe  keeping.  O'Mara  v.  Newcomb 
[Colo.]   88  P.  167. 

«.  Andrews  Co.  v.  National  Bank  of  Co- 
lumbus  [Ga  ]    58  S.  E.  633. 

7.  See  7  C.  L.  911. 

8.  Liebhardt  v.  Wilson  [Colo.]  88  P.  173; 
National  Hollow  Brake-Beam  Co.  v.  Chicago 
R.  Equipment  Co.,  226  111.  28,  80  N.  E.  556; 
Lawson  v.  Black  Diamond  Coal  Min.  Co. 
[Wash.]  86  P.  1120.  Can  bind  corporation 
only  when  acting  as  an  organized  body  at 
a  duly  constituted  meeting.  Hill  v.  Atlantic 
&  N.  C.  R.  Co.,  143  N.  C.  539,  55  S.  E.  854. 

O.  National  Hollow  Brake-B-^am  Co.  v. 
Chicago  R.  Equipment  Co.,  226  111.  28,  80  N.  E. 
556.  One  stockholder  cannot  accept  settle- 
ment of  corporate  claims  against  another 
stockholder  though  the  two  own  all  the 
stock.  Petersen  v.  Elholm,  130  Wis.  1,  109 
N.  W.  76. 

10.  Fact  that  stockholder  controlled  cor- 
poration, and  that  president  was  his  personal 


agent,  did  not  make  stockholder  agent  of 
president  or  corporation  so  as  to  bind  latter 
i.>.\-  liis  act.s.  Lawson  v.  Black  Diamond  Coal 
Min.    Co.    [Wash.]    86   P.    1120. 

11.  Corporation  not  necessary  partj'  to 
suit  to  specifically  enforce  such  a  contract. 
McCullough  v.  Sutherland,  153  P.  418.  Ques- 
tion whether  president  was  autliorized  to  sell 
corporation's  land  held  immaterial  in  suit 
for  specific  performance,  where,  of  one  liun- 
dred  shares,  the  president  held  ninety-eiglit, 
corporation's  attorney  held  one  and  other 
two  held  by  president's  secretary  witliout 
consideration.  Roberts  v.  Hilton  Land  Co. 
[Wash.]    88  P.   946. 

12.  Brown  v.  Utopia  Land  Co.,  118  App. 
Div.   364,   103   N.  Y.   S.   50. 

l.S.  Kidd  V.  New  Hampshire  Trac.  Co. 
[N.   H]    66   A.    127. 

14.     See  7  C.  L.   911. 

15i  Corporation  holding  majority  of  stock 
in  anotlier  may  vote  to  liave  latter  consoli- 
dated with  former.  Colgate  v.  U.  S.  Leather 
Co.  [N.  J.  Eq.]  67  A.  657.  See  ante,  §  13. 
Succession  of  corporations;  reorganization; 
consolidation.  Mere  fact  that  object  of  one 
in  purchasing  majority  stock  pooled  for  sale 
was  to  stop  litigation  by  corporation  against 
him,  and  to  (|uiet  his  po.'^ses.sion  of  prDiicrtv 
claimed  by  the  corporation,  was  not  suflScient 
to  show  fraud  on  his  part  or  a  conspiracy 
with  directors  and  majority  stockholders  to 
(lepiive  the  c'ompany  of  its  propert.v.  Hallcn- 
liorg  V.  Cobre  Grande  (dipper  Co.,  200  U.  S. 
239,  50  Law.  Ed.  458.  Pooling  of  majority 
of  stock  for  sale,  and  its  sale  to  one  whose 
purpose  was  to  stop  litigation  by  corporation 
against  him,  and  to  quiet  his  possession  of 
land  claimed  by  corporation,  held  not  fraud 
on  corporation  or  minority  stockholders 
where  sale  was  made  in  good  faith  on  advice 
of  counsel,  and  the  litigation  had  already, 
so  far  as  it  had  been  decided,  been  decided 
against  corporation,  and  company's  attorney 
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ness  and  policies  of  the  corporation,^^  and  the  bona  fide  exercise  of  such  right  will 
not  be  interfered  with  by  the  courts.^^  The  right  of  the  majority  either  orig- 
inally to  direct  or  to  affirm  proceedings  in  which  the  directors  or  the  majority  are 
interested  is  subject,  however,  to  the  limitations  imposed  by  the  corporation's 
charter,^*  and  to  the  qualification  that  they  will  not  be  allowed  to  act  unjustly 
or  unfairly  to  the  injury  of  the  minority,^^  and  this  limitation  and  qualification 
will  be  enforced  by  equity.-"  The  minority,  however,  may  waive  their  rights,^^ 
Fraud  between  one  contracting  with  the  majority  and  the  officers  through  whom 
they  act  is  not  available  to  the  objecting  minority  where  such  fraud  does  not  enter 
into  the  inducement  to  the  majority  to  act.^^ 

The  right  to  expel  members  "  and  the  right  to  prevent  illegal  voting  2*  are 
treated  elsewhere. 

(§15)  B.  Dealings  between  a  corporation  and  its  stockholders.-^ — Stock- 
holders are  not  precluded  from  dealing  with  the  corporation.^^  In  a  suit  against 
a  stockholder  for  conversion  of  corporate  assets,  any  evidence  is  admissible  which 
tends  to  show  acquiescence  by  the  corporation  in  the  transaction,^^  or  the  bona 
fides  ther^f.-* 

(§15)  C.  Bij-laws.^^ — Express  authority  is  not  essential  to  the  right  to 
make  l)y-laws,'*''  but,  where  a  corporation  attempts  to  enforce  a  by-law  involving  a 


was  of  opinion  that  it  could  not  succeed 
therein.      Id. 

16.  Kingston  v.  Montgomery,  121  Mo.  App. 
451,   97   S.  W.  202. 

17.  Kingston  v.  Montgomery,  121  Mo.  App. 
451,  97  S.  W.  202.  WiU  not  interfere  on 
grounds  of  mere  business  policy.  Figge  v. 
Bergenthal,    130    Wis.     594,     109    N.    W.    581. 

Iteliearing-  denied.  Id.,  110  N.  W.  798.  Rati- 
fication of  sale  of  property  by  officers  to  cor- 
poration held  not  shown  to  be  fraudulent. 
Id. 

IS.      Robinson    v.    Holbrook,    148    F.    107. 

19.  Cannot  divide  assets  among  them- 
selves to  exclusion  of  minority.  Colgate  v. 
U.  S.  Leather  Co.  [N.  J.  Eq.]  67  A.  657.  Can- 
not, against  consent  of  minority,  lawfully  ap- 
ply tlie  corporation's  funds  to  alleged  debts 
which  it  does  not  owe.  Jacobs  v.  Morgen- 
thaler  [Mich.]  14  Det.  Leg.  N.  307,  112  N.  W. 
492. 

30.  Rule  tliat  courts  will  not  interfere 
with  internal  management  of  corporations 
does  not  apply  to  matters  ultra  vires  or 
proliibited  by  positive  law.  Siegman  v.  Elec. 
Vehicle  Co.  [N.  J.  Err.  &  App.]  65  A.  910.  Re- 
ceivership. Cantwell  v.  Columbia  Lead  Co., 
199  Mo.  1,  87  S.  W.  167.  See  ante.  S  14D 
subd.  Receivers  and  Injunctions.  Right  to 
have  election  held  according  to  la  v  anr\ 
to  cumulate  their  votes.  West  Side  Kospital 
V.  Steele,  124  111.  App.  534.  See  post,  this 
section,  subsection  Corporate  Meetings  and 
Elections.  Purchase  of  stock  by  another  cor- 
poration restrained  at  instance  of  minority 
stockholders  on  ground  that  effect  would  be 
to  destroy  the  selling  corporation.  Dunbar 
V.  American  Tel.  &  T.  Co.,  22  4  111.  9,  79  N.  E. 
423.  Creation  of  holding  company  with  au- 
tliorized  capital  largely  in  excess  of  the  orig- 
inal corporation  and  transfer  of  properties, 
including  stock,  of  latter  to  former,  re- 
strained by  temporary  injunction.  Robinson 
V.   Holbrook,   148    F.    107. 

21.  Minority  stockholder  bound  by  waiver 
of  rights  under  contract  by  compromise  of 
dispute  arising  thereunder.     Continental  Ins. 


Co.  V.  New  York  &  H.  R.  Co.  [N.  Y.]  79  N.  E. 
1026.  Change  in  regard  to  depositary  of  se- 
curities to  secure  rentals  of  property  leased 
by  corporation,  ratified  by  failure  to  object 
when  such  change  was  reported  by  president 
at  regularly  constituted  meeting.  Hill  v. 
Atlantic  &  N.  C.  R.  Co.,  143  N.  C.  93,  55  S.  E. 
854. 

22.  Sale  of  majority  of  stock  to  one  whose 
purpose  was  to  stop  litigation  against  him, 
and  to  quiet  his  possession  of  land  claimed 
by  corporation,  not  rendered  fraudulent  by 
compensation  paid  to  company's  president 
who  made  and  its  attorneys  who  advised 
tlie  sale,  wlien  such  payments  did  not  con- 
stitute an  inducement  to  stockholders  to  sell. 
Hallenborg  v.  Cobre  Grande  Copper  Co.,  -00 
U.  S.  239,  50  Law.  Ed.  458. 

23.  See  ante,  this  section,  subsection  A. 
Membersliip   in    Corporations   in   General. 

24.  See   post,    §    15E,    The   Right   to   Vote. 
23.     See  7  C.  L.  911. 

26.  Civ.  Code,  §  309,  prohibiting  the  de- 
claring of  dividends  except  from  surplus 
profits,  does  not  prevent  transfer  of  corpora- 
tion's property  to  stockholder  for  adequate 
consideration.  Robinson  v.  Muir  [Cal.]  90 
P.  521. 

27.  In  action  by  receiver  against  stock- 
holder for  conversion  of  assets,  evidence  was 
admissible  to  show  that  no  action  had  been 
brought  against  other  stockholders  involved 
in  same  transaction.  Jacobs  v.  Morgan- 
thaler  [Mich.]  14  Det.  Leg.  N.  307,  112  N.  W. 
492. 

28.  It  was  proper  to  show  that  before  the 
appropriation  of  assets  to  certain  debt,  which 
was  charged  as  conversion,  sufficient  funds 
had  been  placed  in  hands  of  secretary  to  pay 
all  debts  except  those  due  to  consenting 
stockholders.  Jacobs  v.  Morganthaler  [Mich.] 
14  Det.  Leg.  N.  307,  112  N.  W.  492. 

29.  See  7  C.  L.  911. 

30.  Dental  association  with  social  fea- 
tures has  implied  power.  Bryant  v.  District 
of  Columbia  Dental  Society,  26  App.  D.  C.  461. 
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forfeiture  of  vested  rights,  it  must  show  autliority  under  its  cliarter  or  express 
legishitive  power  to  declare  the  forfeiture.^^  In  all  cases,  statutory  requirements 
must  be  complied  with.^-  The  right  rests  usually  with  the  stockholders."^  Stock- 
holders are  charged  with  notice  of  by-laws.^* 

(§  15)  D.  Corporate  meetings  and  elections.^^ — Annual  or  stated  meetings 
are  prima  facie  presumed  to  have  been  duly  constituted.^*'  Irregularities  cannot 
be  complained  of  by  one  having  no  right  to  vote,^^  and  a  stockholder  may  waive 
his  right  to  object  to  transactions  at  an  irregularly  constituted  meeting,-''*  and  so 
also  even  as  to  some  matters  connected  with  the  calling  of  the  meeting,  but  failure 
to  object  does  not  waive  the  right  to  have  the  voting  done  and  counted  in  a  legal 
manner.^^  Irregularity  in  method  of  voting  an  adjournment  of  a  duly  constituted 
meeting  will  not  sustain  the  validity  of  a  meeting  by  dissenters  regardless  of  such 
adjournment.***  Knowledge  of  the  chairman  as  to  how  a  voter  wishes  to  vote  will 
not  cure  defects  in  the  ballot.*^  Where  one  is  given  an  opportunity  to  correct  his 
ballot,  he  cannot  complain  that  it  was  rejected  for  fatal  defects  therein.'*'-  The 
principal  is  bound  by  the  mistakes  of  his  proxy  in  voting.*^ 

Notice.^*" — Notice  must  be  given  to  each  stockholder  of  the  time  ancT  place  of 
meeting,*^  unless  it  is  waived/*'  or  unless  the  time  and  place  are  definitely  fixed  by 
statute,*"  charter,*^  or  usage.*^  Notice  of  an  annual  meeting  will  be  presumed 
in  the  absence  of  a  contrary  showing.^**  Notice  may  be  sent  to  the  persons  in  whose 
name  the  stock  is  registered. ^^     Notice  of  a  special  meeting  must  specify  the  busi- 


31.  March  v.  Fairmount  Creamery  Ass'n, 
32  Pa.  Super.  Ct.  517.  Stock  cannot  be  for- 
feited for  violation  of  a  by-law  enacted  sub- 
sequently to  the  acquisition  of  such  stock  by 
the  owner  thereof  and  not  consented  to  by 
him.     Id. 

32.  By-laws  adopted  by  executive  com- 
mittee of  mutual  insurance  company  relating 
to  election  of  directors  held  invalid  in  ab- 
sence of  publication  required  by  General  Cor- 
poration Law,  §  29,  Laws  1892,  p.  1811,  c.  687, 
where  by-laws  are  adopted  by  directors. 
In  re  Empire  State  Supreme  Lodge,  53  Misc. 
344,   118   App.  Div.    616,   103   N.   Y.   S.   465. 

33.  Sole  power  to  adopt  by-laws  for  man- 
agement of  mutual  insurance  company  is  in 
policyholders  under  Laws  1892,  p.  2013,  c.  690, 
§  209.  In  re  Empire  State  Supreme  Lodge, 
53  Misc.  3-44,  118  App.  Div.  616,  103  N.  Y.  S. 
465. 

34.  Richardson  v.  Devine,  193  Mass.  336, 
79  N.  E.  771. 

35.  See  7  C.  L.  912. 

36.  Hill  V.  Atlantic  &  N.  C.  R.  Co,  143  N. 
C.   539,  55  S.   E.   854. 

37.  One  not  having  such  title  as  would 
entitle  him  to  vote  stock  could  not  complain 
of  irregularity  in  compliance  with  Laws  1892, 
p.  1831,  c.  688,  §  29,  requiring  the  keeping  of 
stock  books.  In  re  Utica  Fire  Alarm  Tel. 
Co.,   115  App.  Div.  821,  101  N.  Y.   S.   109. 

38.  "Where  he  delayed  for  more  than  year 
in  making  objection  to  lease  by  corporation, 
and  lessee  had  incurred  expenses,  and  rights 
of  third  parties  had  intervened.  Hill  v.  At- 
lantic &.  N.  C.  R.  Co.,  143  N.  C.  539,  55  S.  E. 
854.  Requirement  that  in  calling  a  meeting 
to  vote  on  change  of  charter  the  directors 
must  pass  a  resolution  recommending  such 
change  held  substantially  complied  with 
where  call  was  made  witliout  sucli  recom- 
mendation, but  all  the  directors  and  stock- 
holders were  present  at  the  meeting,  and  a 
majority     of     the     directors     voted     for     the 


change.  Bernstein  v.  Kaplan  [Ala.]  43  So. 
581. 

39.  In.  re  Mathiason  Mfg.  Co.,  122  Mo. 
App.   437,   99  S.   W.   502. 

40.  Where    adjournment    was   declared    by 
''f  I  I        n     »  1 ,  fi     vcire    V-  tt'    accoi-cling"    ti 

custom,  though  by-laws  provided  for  voting 
by  shares,  stockholders  who  thereupon  or- 
ganized a  meeting  and  revoked  the  adjourn- 
ment held  dissenters  though  in  majority, 
and  officers  elected  at  such  meeting  could  not 
successfully  claim  title  to  office  as  against 
those  holding  over  by  reason  of  tlie  ad- 
journment. Schmidt  v.  Pritchard  [Iowa]  112 
N.  W.   801. 

41.  42,  43.  In  re  Mathiason  Mfg.  Co..  122 
Mo.  App.  437,  99  S.  W.  502. 

44.  See   7   C.  L.   912. 

45.  Hill  V.  Atlantic  &  N.  C.  R.  Co.,  143  N. 
C.    539,    55   S.   E.   854. 

4«.  As  by  presence  at  meeting  in  person 
or  by  proxy.  Hill  v.  Atlantic  &  N.  C.  R.  Co., 
143  N.  C.  539,  55  S.  E.  854.  Waived  by  pres- 
ence of  all  stockholders  in  person  or  by 
proxy,  though  required  by  statute,  §  1320, 
Rev.  St.  1899,  as  amended  by  Laws  1903,  p 
124.  In  re  Mathiason  Mfg.  Co.,  122  Mo.  App. 
437,  99  S.  W.  502.  Unless  waived  by  laches. 
Hill  V.  Atlantic  &  N.  C.  R.  Co.,  143  N.  C.  539, 
55  S.  E.  854.  No  waiver  of  notice  where 
stockholder  was  not  present,  though  attor- 
neys representing  him  in  subsequent  pro- 
ceedings to  vacate  the  election  did  appear  at 
the  meeting,  such  attorneys,  however,  being 
themselves  stockholders  and  not  assuming 
to  represent  complainant  at  the  meeting. 
In  re  Keller,  116  App.  Div.  58,  101  N.  Y.  S.  133. 

47.4S.  45»  Hill  \.  .\tl!intic  &  N.  C.  K.  Co., 
143   N.    C.   539,    55    S.   E.    854. 

r>0.  Hill  V.  Atlantic,  etc.,  R.  Co.,  143  N.  C. 
539,    55   S.    E.    854. 

51.  Where  one  acquiring  stock  as  admin- 
istrator of  his  father  did  not  have  it  trans- 
ferred to  him  on  the  corporation's  books,  and 
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ness  to  be  transacted,^-  and  so  also  where  such  specification  is  required  by  st?atute/^ 
and  when  such  specification  is  necessary,  business  not  specified  cannot  legally  be 
transacted.^*  Several  matters  may  be  covered  by  a  single  notice.^^  Irregularities 
in  regard  to  notice  may  be  cured  by  action  taken  at  a  subsequent  duly  constituted 
meeting.^^  Expenses  reasonably  necessary  to  insure  to  all  stockholders  notice  of 
a  special  meeting  of  stockholders  are  properly  chargeable  to  the  corporation,^'^  but 
not  so  as  to  notices  designed  to  secure  control  of  the  corporation  to  a  particular  set 
of  directors. ^^ 

EIections.^° — Elections  must  be  held  at  a  duly  authorized  and  constituted 
meeting  of  stockholders, ''^  and  the  minority  are  entitled  to  representation.  All  ir- 
regularities in  corporate  elections,  and  even  the  legality  thereof,  as  well  as  the  legal 
qualifications  of  directors,  are  settled  by  the  election  so  far  as  collateral  attacks  are 
concerned,"-  but  equity  will  enforce  the  right  to  have  an  election  legally  conducted.®^ 
The  right  to  review  corporate  elections  is  sometimes  conferred  by  statute,''*  but  the 
court  cannot,  in  such  proceedings,  determine  the  equitable  title  to  stock  which  would 
not  affect  the  right  to  vote  it.**^  The  right  to  invoke  judicial  determination  of 
whether  there  was  any  right  to  hold  any  election  at  all  is  not  affected  by  the  prob- 


gave  no  specific  directions  as  to  wliere  no- 
tices to  liim  as  a  stocliholder  sliould  be  sent, 
notice  to  the  fatlier  at  latter's  address  was 
held  sufficient.  Dana  v.  American  Tobacco 
Co.  [N.  J.  Eq.]  65  A.  730.  See,  also,  Beling 
V.  American  Tobacco  Co.  [N.  J.  Eq.]  65  A.  725. 

52.  Election  at  special  meeting,  notice  of 
whicli  did  not  refer  to  election,  held  invalid. 
Hall  V.  New  York,  etc.,  R.  Co.,  27  R.  I.  525,  65 
A.   278. 

53.  Under  Acts  1903,  p.  335,  §  46,  providing 
that  notice  of  meeting  to  increase  capital 
stock  or  bonded  indebtedness  shall  state 
wliat  increase  is  proposed  to  be  made  in 
such  stock  or  indebtedness,  and  tliat  on 
sucli  notice  an  increase  may  be  made  equal 
to  or  less  but  no  greater  than  the  amount 
so  stated,  a  notice  specifying  the  maximum 
amount  of  the  proposed  increase  is  sufficient. 
Palliser   v.    Home   Tel.   Co.    [Ala.]    44    So.   575. 

54.  Notice  of  annual  meeting  which  did 
not  specify  election  of  directors  lield  not 
notice  of  election.  In  re  Empire  State  Lodge, 
53  Misc.  344,  118  App.  Div.  616,  103  N.  Y.  S. 
465. 

55.  Under  Acts  1903,  p.  335,  §  46,  authoriz- 
ing increase  of  capital  stock  and  bonded  in- 
debtedness, a  single  notice  is  sufficient  for 
both  purposes.  Palliser  v.  Home  Tel.  Co. 
[Ala.]    44  So.   575. 

56.  Transactions  had  at  former  meetings 
ratified  at  subsequent  meeting.  Hill  v.  At- 
lantic &  N.  C.  R.  Co.,  143  N.  C.  539,  55  S. 
E.  854.  Acceptance  of  president's  report  of 
transactions  at  prior  meeting  held  ratifica- 
tion of  such  transactions.     Id. 

57.  Expense  of  published  notice  where 
mailed  notice  would  not  liave  insured  actual 
notice  of  meeting  at  wliich  matters  of  special 
importance  involving  control  of  corporation 
were  involved.  Lawyers'  Adv.  Co.  v.  Consoli- 
dated R.  Lighting  &  Refrigerating  Co.,  187 
N.    Y.    395,    80   N.    E.    199. 

58.  Published  notices  designed  to  secure 
proxies  to  faction  contending  for  control. 
Lawyers'  Adv.  Co.  v.  Consolidated  R.  Light- 
ing &  Refrigerating  Co.,  187  N.  Y.  395,  80 
N.  E.  199. 

59.  See  5  C.  L.  805. 

60.  Where  by-laws  authorized  election  of 
directors    at    annual    meeting,    and    provided 


that  special  meetings  might  be  held  on  call 
and  notice  to  stockholders,  or  by  unanimous 
consent,  an  election  at  special  meeting  held 
without  notice  or  unanimous  consent  w^as 
invalid.  Dunster  v.  Bernard's  Land  &  Sand 
Co.   [N.  J.  Law.]   65  A.  123. 

61.  Adjournment  of  annual  meeting  be- 
fore election  of  directors,  thus  continuing 
the  incumbents  in  office  so  as  to  allow  tliem 
to  elect  the  officers  of  tlie  corporation  and 
thus  exclude  the  minority  stockholders  fror. 
representation  on  directory,  wliich  tlify 
could  have  secured  by  cumulation  of  votes  on 
one  candidate,  held  illegal.  West  Side  Hos- 
pital V.  Steele,  124  111.  App.  534. 

62.  Jones  v.  Bonanza  Min.  &  Mill.  Co. 
[Utah]    91  P.   273. 

63.  Metliod  of  holding  election  and  count- 
ing votes.  West  Side  Hospital  v.  Steele,  124 
111.  App.  534.  Bill  held  not  to  involve  merely 
the  legality  of  an  election  but  the  riglit  of 
minority  stockholders  to  have  an  election 
conducted  according  to  law,  and  to  cumulate 
their  votes   thereat.     Id. 

64.  Laws  1892,  p.  1811,  c.  687,  §  27,  author- 
izing supreme  court  to  review  elections  of 
"any  corporation,"  includes  mutual  insurance 
companies.  In  re  Empire  State  Supreme 
Lodge,  53  Misc.  344,  118  App.  Div.  616,  103 
N.  Y.  S.  465.  Stockliolders  or  members  may 
in  state  proceedings  under  Laws  1892,  p.  1811, 
c.  687,  §  27,  to  review  corporate  elections, 
remedy  under  Code,  Civ.  Proc,  §  194S,  at  in- 
stance of  attorney  general  not  being  exclu- 
sive of  right  of  stockholders  in  this  regard. 
Id.  Requirement  of  Laws  1892,  p.  ISll. 
c.  687,  §  27,  tliat  notice  of  proceecling-8  in 
supreme  court  to  review  corporate  election 
must  be  given  to  "adverse  party  or  to  those 
affected  tliereby,"  is  complied  with  by  no- 
tice to  corporation  an'd  to  directors  whose 
election  is  challenged.  Id.  Objections  to 
election  not  waived  by  failure  to  specify 
them  in  notice  or  motion  under  Laws  1892, 
p.  1810,  c.  687,  §  27,  to  set  aside  election. 
General  Rules  of  Practice,  §  37,  not  being 
applicable  to  sucli  a  case.  In  re  Keller,  116 
App.   Div.    58,   191   N.   Y.    S.    132. 

€5.  In  re  Utica  Fire  Alarm  Tel.  Co.,  115 
App.  Div.  821,  101  N.  Y.  S.  109. 
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able  outcome  of  a  new  election.*'*^  Failure  to  attend  an  illegal  election  will  not  estop 
a  stockholder  from  attacking  the  same.*'^  The  method  of  voting  prescribed  for 
elections  must  be  followed  in  voting  upon  a  motion  to  set  aside  a  previous  election.^^ 
TMiere  stockholders  are  allowed  one  vote  for  each  share  and  to  divide  their  votes  be- 
tween different  candidates  or  cast  them  all  for  one,  a  stockholder  may  write  upon 
his  ballot  the  names  of  the  persons  he  wishes  to  vote  for  and  the  number  of  votes 
which  he  wishes  to  cast  for  each,^**  and,  unless  the  number  of  votes  wished  to  be  cast 
for  each  of  the  persons  named  is  thus  named,  the  ballot  cannot  be  counted/"  An 
election  is  not  necessarily  invalidated  by  the  illegal  voting  of  stock.'^^ 

(§  15)  E.  The  right  to  vote.~^ — The  right  to  vote  cannot  be  restricted  by  the 
stockholders  in  meeting/^  Illegal  voting  may  be  restrained.'^*  Stockholders  are 
necessary  parties  to  a  suit  to  restrain  the  voting  of  their  stock  ^^  unless  it  appears 
that  they  occujiy  such  a  position  as  necessarily  to  be  bound  by  the  decree  when  ren- 
dered.'® The  right  to  question  one's  right  to  vote  may  be  precluded  under  the  doc- 
trine of  res  adjudicata.''"  The  owner  of  pledged  stock  is  sometimes  granted  the 
right  to  a  proxy  to  vote  it,''^  but  a  trustee  of  stock  to  secure  a  debt  cannot  be  com- 
pelled to  give  proxies  to  the  owner  when  the  stock  is  not  in  the  name  of  the  trustee,' ■' 
and  when  he  does  give  them  he  may  limit  them  so  as  to  j^revent  their  being  used 
against  the  interests  of  the  trust.^''  A  seal  is  not  essential  to  a  proxy  to  vote  for 
officers  at  a  corporate  election.*^ 

(§  15)  F.  Appointment,  election,  and  tenure  of  officers.^- — Eligibility  may 
be  dependent  upon  the  performance  of  statutory  conditions. ^^     Where  a  resolution 


66.  As  that  it  would  result  in  election  of 
same  officers.  In  re  Empire  State  Supreme 
Lodg-e,  53  Misc.  344,-  103  N.  Y.  S.  465.  Elec- 
tion set  aside  for  failure  to  give  notice,  re- 
quired by  statute  and  by-laws,  though  it 
appeared  that  result  would  be  same  on  new 
election.  In  re  Keller,  116  App.  Div.  58,  101 
N.  Y.  S.  133. 

67.  In  re  Empire  State  Supreme  Lodge,  53 
Misc.  344,  118  App.  Div.   616,  103  N.  Y.  S.  465. 

eS.  Under  Rev.  St.  1899,  §  1320,  vote  must 
be  by  sliares  and  not  by  heads.  In  re 
Mathiason  Mfg.  Co  ,  122  Mo.  App.  437,  99  S. 
W.  502. 

69,  70.  In  re  Mathiason  Mfg.  Co.,  122  Mo. 
App.   437,   99   S.   W.  502. 

71.  Election  not  affected  by  voting  of  cer- 
tain shares  in  favor  of  prevailing  side  where 
such  side  would  have  prevailed  without  such 
shares  because  the  opposing  side  were  not 
entitled  to  vote  them.  In  re  Utica  Fire 
Alarm  Tel.  Co.,  115  App.  Div.  821,  101  N.  Y.  S. 
109. 

72.  See  7  C.  L.  913. 

73.  No  right  to  limit  voters  to  those  who 
have  paid  certain  amount  to  stock.  Smith 
v.  Burns  Boiler  &  Mfg.  Co.  [Wis.]  Ill  N.  W. 
1123. 

74.  Voting  of  shares  by  another  corpora- 
tion having  no  power  to  hold  them  enjoined 
at  instance  of  minority  stockholders.  Dun- 
bar V.  American  Tel.^&  T.  Co.,  224  III.  9,  79 
N.  E.  423.  Sale  of  stock  to  another  corpora- 
tion enjoined  on  ground  that  purchase  by 
latter  was  ultra  vires  and  void,  and  hence 
that  sucli  sale  was  in  violation  of  minority 
stockholder's  right  to  have  only  legal  holders 
of  stock  vote  the  same.    Id. 

7.'»  Jones  V.  Nassau  Suburban  Home  Co. 
53  Misc.  63.  103  N.  Y.  S.  1089. 

76.  Will  not  be  presumed  that  stock- 
holders who  are  directors  at  time  of  suit  will 


be  such  when  decree  is  entered.  Jones  v. 
Nassau  Suburban  Home  Co.,  53  Misc.  63,  103 
N.  Y.  S.   1089. 

77.  Determination  of  ownership  of  stock 
in  proceedings  instituted  by  stockholder 
for  that  purpose  held  res  adjudicata  as  to 
right  to  vi-.tf  .such  8toclv  in  subsequent  -uit 
by  corporation  where  tlie  parties  to  the  first 
suit  owned  substantially  all  the  stock.  Leigh 
V.  National  Hollow  Brake-Beam  Co.,  224  111. 
76,    79    N.    E.    318. 

78.  Under  Laws  1901  p.  975.  c.  355,  §  20, 
giving  owner  right  to  proxies  to  vote  pledged 
stock  or  stock  held  as  security,  wh(  re  t  ne 
purchased  stock  in  own  name  pursuant  to 
agreement  tliat  another  was  to  have  it  upon 
payment  of  price  by  latter,  but  the  latter 
paid  only  part  of  the  price,  the  balance  being 
paid  by  former,  the  latter  was  not  entitUnl 
to  proxies  to  vote  the  stock.  In  re  Utica  Fir^^ 
Alarm  Tel.  Co.,  115  App.  Div.  821,  101  N.  Y. 
S.  109. 

79.  Delaware  Securities  Co.  v.  Metropoli- 
tan Trust  Co.,  146  F.  600.  V\''here  different 
stocks  are  conveyed  to  trustee,  the  trust 
agreement  cannot  be  divided  so  as  to  compel 
the  trustee  to  give  proxies  for  such  stocks 
as  have  been  transferred  to  him  on  corpora- 
tion's books  where  the  owner  is  party  to 
proceedings  to  prevent  the  other  stocks  from 
being  so   transferred.     Id. 

80.  Delaware  Securities  Co.  v.  Metropoli- 
tan Trust  Co.,  146  F.  600. 

81.  Hankens  v.  Newell  [N.  J.  Law]  66  A. 
929. 

82.  See  7  C.  L.  914. 

83.  P.  L.  1896,  p.  288,  §  33,  rendering  di- 
rectors ineligible  to  re-election  when  stock 
transfer  book  is  not  produced  at  the  elec- 
tion, was  complied  with  where  stock  certi- 
ficate book  was  only  record  of  transfers 
kept    and    was    produced.      In    re    Election    of 
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for  the  reduction  of  the  number  of  directors  does  not  take  effect  until  filed  as  re- 
quired by  law,^*  the  election  of  a  director  cannot  be  invalidated  by  reason  of  such 
a  resolution  which  has  not  been  so  filed.^^  An  officer  may  be  such  de  facto  though 
not  de  jure.^"  The  title  to  office  cannot  be  questioned  collaterally,^^  and  equity 
cannot  entertain  a  bill  to  review  a  corporate  election  *^  or  to  oust  parties  in  posses- 
sion under  claim  of  election,^^  but  it  will  sometimes  interfere  to  prevent  usurpers 
from  ousting  those  legally  in  control.^"  Quo  warranto  is  the  proper  remedy  to  test 
the  title  to  office  in  a  private  corporation  "^  and  may  issue  upon  the  suggestion  of  a 
single  individual,'*-  its  purpose  being  primarily  to  oust  the  respondent  from  office 
and  not  to  vacate  an  election,  and  the  two  proceedings  may  exist  concurrently  with- 
out conflict.^^  Provision  is  sometimes  made  for  the  holding  over  of  old  officers 
until  the  election  of  new.^*  Statutory  cause  for  removal  from  office  ®^  is  not  con- 
doned by  re-election,  tenure  being  treated  as  continuous.^*'  i\.n  agreement  consti- 
tuting the  consideration  inducing  an  appointment  to  office  is  not  necessarily  can- 
celed by  a  voluntary  resignation.^^ 

(§  15)  G.  Salary  or  other  compensation  of  o/ficers.^^ — In  the  absence  of  some 
direct  authorization  or  employment  by  the  governing  board  of  a  corporation  creat- 
ing the  obligation,  the  presumption  is  that  services  of  officers  are  rendered  Avithout 
compensation,^''  and  the  subsequent  voting  of  l)ack  salary  in  such  case  is  without 


Directors  of  United  States  Cast  Iron  Pipe 
&  Foundry  Co.  [N.  J.  Law]  65  A  849.  It  re- 
quires willful  refusal  to  file  report  of  elec- 
tion of  directors  within  thirty  days  after  an- 
nual election  to  render  directors  so  failing 
to  file  same  ineligible  to  re-election  at  next 
annual  meeting.  In  re  Election  of  Direct- 
ors of  Brooklyn  Base-Ball  Club  [N.  J.  Law] 
66   A    1051. 

84.  Such  is  effect  of  stock  corporation 
laws,     §   21,    Laws    1890,    p.    1070,    c.    564,    as 

<  ;->ded  by  Laws  1905.  p.  2121.  c.  7.50.  In  re 
Westchester  Trust  Co.,  186  N.  Y.  215,  78  N.  E. 
875. 

85.  AVhere  five  directors  would  have  had 
to  be  elected  under  resolution  to  reduce  num- 
ber, while  six  would  have  had  to  be  elected 
except  for  such  resolution,  and  six  were  in 
fact  voted  for,  complainant  receiving  the 
smallest  number  of  votes.  In  re  Westchester 
Trust  Co.,  186  N.  Y.  215,  78  N.  E.  875. 

se.  Potwin  v.  Grunewald,  123  111.  App.  34. 
Director  elected  when  there  was  no  vacancy, 
and  who  assumed  and  performed  duties  of 
office,  held  de  facto  officer  until  ousted. 
Bishop  V.  Fuller   [Neb.]    110  N.   W.  715. 

87.  In  replevin  by  corporation  for  records 
and  seal,  an  answer,  unsupported  by  evi- 
dence, alleging  that  defendant  was  plaintiff's 
secretary  and  entitled  to  possession,  did  not 
raise  any  question  as  to  the  right  to  office 
of  secretary.  Stovell  v.  Alert  Gold  Min.  Co. 
[Colo.]    87   P.   1071. 

88.  Schmidt  v.  Pritchard  [Iowa]  112  N.  W. 
801. 

89.  Schmidt  v.  Pritchard  [Iowa]  112  N 
W.  801.  Bill  in  equity  dismissed  where  it 
appeared  that  sole  or  main  question  was  title 
to  office,  and  it  appeared  that  defendant  was 
In  possession  under  claim  of  election,  and 
complainant's  only  standing  was  based  on 
claimed  election,  remedy  being  hy  quo  war- 
ranto. Hayes  v.  Burns,  25  App.  D.  C.  242. 
Bill  in  equity  cannot  be  maintained  to  re- 
instate complainant  as  general  manager  and 
to  remove  the  president  from  office,  in  the 
absence  of  some  special  ground   of  equitable 


cognizance.     Dimmick  v.  Stokes  [Ala.]  43  So. 
854. 

90.  Schmidt  v.  Pritchard  [Iowa]  112  N.  W. 
801. 

91.  Hankins  v.  Newell  [N.  J.  Law]  66  A. 
929.  Act  June  14,  1836,  P.  L.  621.  Common- 
wealth V.  Strauss,  32  Pa.  Super.  Ct.  389.  As 
distinguished  from  mandamus  to  prevent  ex- 
c.uin  f  ro  n  suc!i  office.  Id.  Mansf.  Dig. 
c.  151,  §§  6464,  6466,  6470,  substituting  an 
action  at  law  for  scire  facias  and  quo  war- 
ranto to  remove  usurpers  from  office,  and  to 
induct  thereinto  the  rightful  claimant,  held 
to  apply  only  to  public  officers,  and  not  to 
officers  of  private  corporations.  Le  Bosquet 
v.  Myers   [Ind.  T.]    103  S.  W.   770. 

92.  Commonwealth  v.  Strauss,  32  Pa. 
Super.    Ct.    389. 

93.  Act  April  29.  1874,  P.  L.  73,  relating 
to  vacation  of  elections,  held  not  to  apply  to 
or  to  conflict  with  quo  warranto  proceedings 
under  Act  June  14,  1836,  P.  L  621.  Common- 
wealth V.  Strauss,  32  Pa.  Super.  Ct.  389.  Act 
April  29.  1874,  P.  L.  73,  providing  for  pro- 
ceedings to  vacate  corporate  elections  upon 
petition  of  five  stockholders,  does  not  apply 
\o  quo  warranto  to  oust  an  incumbent  of  a 
corporate  office  on  ground  that  he  was  not 
elected  at  a  legal  election.     Id. 

94.  General  Corporation  Law,  §  23.  In  re 
Empire  State  Supreme  Lodge,  53  Misc.  344. 
118  App    Div.   616,  103  N.  Y.  S.   465. 

9.";.  Issue  of  stock  without  authority  and 
without  consideration  to  the  corporation  hell 
"misconduct"  authorizing  removal  under  Code 
Civ.  Proc.  §  1781.  though  the  misconduct 
technically  related  to  office  of  vice-president 
and  secretary.  People  v.  Lvon,  104  N.  Y.  S. 
319. 

96.  People  V.  Lyon,  104  N.  Y.  S    319. 

97.  Agreement  constituting  part  consider- 
ation held  not  canceled  by  officer's  voluntary 
resignation.  Bates  v.  Bates  Machine  Co.,  120 
in.    App.    563. 

98.  See   7    C.   L     914. 

99.  Services     as     director     and     president. 
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consideration  and  void.*  A  bjMaw  provision  for  advancements  on  account  of  salary 
implies  an  agreement  to  pay  a  salary.-  Salaries  fixed  by  by-laws  cannot  be  chano-ed 
by  mere  resolution.^  In  the  absence  of  any  change  of  circumstances,  a  salary  fixed 
for  one  year  will  continue  until  changed  by  proper  action  of  the  proper  authorities,* 
and  where  there  has  been  a  change  of  circumstances  the  amount  of  the  salary  may  be 
left  to  the  jury,^  but  the  mere  lessening  of  the  duties  of  an  officer  does  not  abrogate 
an  agreement  to  pay  him  a  salar}^'^  When  a  salary  is  provided  for  but  its  amount  is 
not  fixed,  the  recoverable  value  of  the  incumbent's  services  is  for  the  jury,^  Init  one 
employed  by  an  individual  to  perform  services  for  a  corporation  cannot  recover  from 
his  individual  employer  upon  a  quantum  meruit.^  All  salaries  contracted  to  be  paid 
by  a  corporation  to  its  officers  are  subject  to  the  contingency  of  the  corporation  be- 
coming insolvent,^  and  a  claim  for  an  unexpired  term  cannot  participate  in  the  dis- 
tribution of  assets  by  the  court.^°  An  increase  of  salary  cannot  be  sustained  by  the 
officer's  own  vote,^*  but  a  salary  is  not  rendered  illegal  merely  because  the  officer 
elected  controls  the  majority  of  the  stock,^-  nor  will  the  mere  presence  of  an  officer 
at  a  meeting  at  which  compensation  is  voted  to  him  render  such  compensation  il- 
legal." An  executor  of  a  deceased  stockholder  is  not  disqualified  to  receive  a  salary 
as  president,  at  least  so  far  as  the  corporation  is  concerned.^*  Salaries  paid  under 
the  authority  of  directors  cannot  be  recovered  back  in  the  absence  of  fraud.^^  A 
set-off  against  an  officer's  salary  must  be  pleaded  in  order  to  be  allowed.^®  A  stock- 
holder may,  by  reason  of  his  own  conduct,  be  precluded  from  objecting  to  the  sal- 
aries of  officers.*'^  Where  an  officer  is  paid  for  services  in  stock,  subsequent  increase 
in  the  value  of  the  stock  belongs  to  him.*^  Salaries  of  officers  constitute  current 
expenses  of  a  going  corporation.^"  Officers  may  be  compensated  for  services  per- 
formed prior  to  their  assumption  of  office  -^  or  outside  of  their  regular  duties,-* 


Monmouth   Inv.   Co.    v.    Means    [C.    C.    A.]    151 
F.   159. 

1.  Monmouth  Inv.  Co.  v.  Means  [C.  C.  A.] 
151   F.    159. 

2.  Metropolitan  Rubber  Co.  v.  Place  [C.  C. 
A.]    147   F.   90. 

3.  Kingston  v.  Montg-omery,  121  Mo.  451, 
97   S.   W.    202. 

4.  5,  6,  7.  Metropolitan  Rubber  Co.  v.  Place 
[C.   C.   A  ]    147   F.    90. 

8.  Especially  where  he  agreed  to  accept 
stock  in  payment  for  such  services.  Tisho- 
mingo Elec.  Liglit  &  Power  Co.  v.  Burton,  6 
Ind.  T.   445,   98   S.  W.   154. 

9,  10  Williamson  County  Banking  &  Trust 
Co.  V.  Roberts-Buford  Dry  Goods  Co.  [Tenn.] 
101  S.  W.   421. 

11.  President  cannot,  over  protest  of  min- 
ority directors  and  as  against  stockholders, 
sustain  his  claim  for  increase  of  salary  se- 
cured by  liis  own  vote  as  member  of  board  of 
directors.  Schaffhauser  v.  Arnholt  &  Schae- 
fer  Brewing  Co.   [Pa.]   67  A.  417. 

12.  Executor  of  deceased  stockholder  not 
disqualified  from  receiving  salary  as  presi- 
dent because  he  was  elected  after  dea,th  of 
the  stockholder,  and  because  he  and  his  co- 
executor  controlled  the  majority  of  the  stock, 
where  the  directors  who  elected  him  were 
elected  prior  to  the  stockholder's  death,  and 
there  was  no  evidence  of  fraud.  Hirsch  v. 
Jones,   115   App.   Div.    156,   100   N.   Y.   S.   687. 

13.  Resolution  for  compensating  officer  for 
special  services  held  valid  though  his  pres- 
ence was  necessary  to  make  up  quorum 
where  he  did  not  vote,  and  those  voting  for 
resolution  constituted  majority  not  only  of 
quorum     but    of    entire     board.     Gumaer    v. 


Cripple    Creek    Tunnel,    Transp.    &    Min.    Co. 
[Colo.]     90    P.    81. 

14.  Hirsch  v.  Jones,  115  App.  Div.  156, 
100  N.  Y.  S.   687. 

15.  Salary  paid  under  authority  of  direct- 
ors cannot  be  recovered  back  in  absence  of 
fraud.  Hirsch  v.  Jones,  115  App.  Div.  156, 
100    N.    Y.    S.    687. 

16.  Set-off  based  on  having  furnished 
plaintiff  office  room  used  by  liim  in  his  other 
business  than  that  as  officer  of  tlie  corpora- 
tion held  not  available  because  not  pleaded. 
Bell  V.  Peper  Tobacco  Warehouse  Co.  [Mo.] 
103   S.  W.  1014. 

17.  Stockholder  who  had  voted  for  and 
acquiesced  in  certain  salaries  to  officers  could 
not,  on  account  of  personal  grievance,  be 
heard  in  court  of  equity  in  suit  in  corpora- 
tion's behalf  to  have  such  salaries  reduced. 
Figge  V.  Bergenthal,  130  Wis.  594,  109  N.  W. 
581.     Rehearing  denied.   Id.   110   N.   W.    798. 

18.  Rosehill  Cemetery  Co.  v.  Dempster, 
223   111.   567,   79   N.   E.   276. 

19.  Application  of  property  to  president's 
salary  not  such  preference  of  creditor  as  to 
constitute  act  of  bankruptcy.  Richmond 
Standard  Steel  Spike  &  Iron  Co.  v.  Allen 
[C.  C.  A.]  148  F.  657;  Bell  v.  Peper  Tobacco 
Warehouse  Co.   [Mo.]    103   S.  W.   1014. 

20.  Rosehill  Cemetery  Co.  v.  Dempster,  223 
111.    567,   79   N.    E.    276. 

21.  Rosehill  Cemetery  Co.  v.  Dempster.  223 
111.  567,  79_N.  E.  276.  Evidence  held  to  show 
tliat  services  of  president  for  whicli  compen- 
sation was  voted  were  outside  of  regular 
duties  as  president  or  director.  Gumaei-  v. 
Cripple  Creek  Tunnel,  Transp.  &  Min.  Co. 
[Colo.]   90  P.  81. 
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and  may  contract  with  the  corporation  therefor,--  and  even  in  the  absence  of  an 
express  contract  an  officer  ma_y  recover  for  the  value  of  services  outside  of  his  regular 
duties,^^  but  such  recovery  can  be  had  only  upon  a  quantum  meruit,^*  and  where 
a  specific  agreement  is  counted  on  the  plaintiff  must  prove  it.-^  Directors  may  hold 
their  corporation  upon  a  quantum  meruit  for  advancements  and  services,  though  an 
express  contract  with  themselves  would  be  void,-^  and  it  would  seem  that  this  rule 
prevails  as  to  de  facto  as  well  as  de  jure  officers.-''  Relief  against  an  officer  as  such 
cannot  be  allowed  in  a  suit  solely  to  recover  back  compensation  paid  to  him.-^ 

(§  15)  H.  How  directors  must  act;  directors'  meetings,  records,  and  stoch 
boohs.'^^ — A  director  cannot  bind  the  corporation  by  his  individual  acts  ^°  or  speak 
for  his  board  without  express  authority.^^  He  can  only  act  in  his  place  as  a  mem- 
ber of  the  board  of  directors,^-  and  acquires  no  additional  authority  on  account  of 
the  amount  of  stock  he  owns.^^  No  notice  of  regular  meetings  is  necessary.^^  Re- 
cital in  the  minutes  that  a  meeting  was  duly  called  by  president  raises  a  presumption 
of  notice  of  the  meeting.^^  Notice  may  be  waived. ^°  Irregularities  in  meetings 
may  be  invoked  only  by  the  corporation  or  its  stockholders.^^  Where  a  majority  of 
the  quorum  constitutes  a  majority  of  the  board,  such  majority  can  do  any  act  which 
the  entire  board  could  do,"^  and  the  interest  of  one  of  the  members  whose  presence  is 


22.  Director.  Henry  v.  Michigan  Sanita- 
rium &  Benev.  Ass'n,  147  Mich.  142,  13  Det. 
Leg.  N.  989,  110  N.  W.  523.  Must  show  that 
services  were  outside  of  regular  duties,  and 
that  corporation  understood  that  it  was  to 
pay  tlierefor.  Id.  Evidence  held  not  to 
show  special  employment  of  trustee  by  chari- 
table corporation  so  as  to  bind  corporation, 
mere  acquiescence  of  trustees  being  insuf- 
ficient.    See   Comp.   Laws,   8292.     Id. 

23.  "Where  director  was  appointed  consult- 
ing engineer  "at  sucli  compensation  as  the 
board  may  hereafter  determine,"  but  no  com- 
pensation was  determined  by  the  board,  he 
could  recover  on  a  quantum  meruit,  espe- 
cially where  company  paid  such  director  an- 
other bill  for  similar  services  while  holding 
such  position.  Bogart  v.  New  York  &  L.  S. 
R.    Co.,    118   App.    Div.    50,    102    N.    Y.   S.    1088. 

24.  Bell  V.  Peper  Tobacco  Warehouse  Co. 
[Mo.]    103  S.  W.   1014. 

25.  Bell  V.  Peper  Tobacco  Warehouse  Co. 
[Mo.]  103  S.  W.  1014.  No  presumption  of 
agreement  for  future  services  arises  from 
resolution  providing  for  payment  of  salary 
for   past   years.     Id. 

26.  Shively  v.  Eureka  Tellurium  Gold  Min. 
Co.  [Cal.  App.]  89  P.  1073.  Judgment  against 
plaintiffs  in  action  on  express  contract  evi- 
denced by  notes  not  conclusive  of  right  to 
recover  on  quantum  meruit.     Id. 

27.  There  being  some  evidence  of  regu- 
larity of  election,  finding  of  trial  court  that 
certain  parties  were  directors  was  conclu- 
sive, thus  obviating  necessity  of  deciding 
rights  of  de  facto  officers.  •  Shively  v.  Eureka 
Tellurium  Gold  Min.  Co.  [Cal.  App.]  89  P. 
1073. 

28.  Under  Code  Civ.  Proc.  §  603,  authoriz- 
ing preliminary  injunction  where  it  appears 
from  complaint  that  plaintiff  is  entitled  to 
Injunction  on  final  judgment  where  commis- 
sion of  act  sought  to  be  enjoined  during  pen- 
dency of  action  wouW  injure  plaintiff,  gen- 
eral manager  cannot  be  enjoined  from  acting 
as  such  pending  suit  to  recover  back  compen- 
sation paid  to  him  as  manager  where  no  final 
relief  against  him  as  manager  is  requested. 


Maine  Products  Co.  v.  Alexander,  115  App. 
Div.  109,  100  N.  Y.  S.  709.  Under  Code  Civ. 
Proc.  §  604,  authorizing  injunction  against 
acts  in  violation  of  plaintiff's  rights  in  re- 
gard to  the  subject-matter  of  the  action,  and 
tending  to  render  the  judgment  ineffectual, 
general  manager  would  not,  in  suit  against 
him  by  corporation  to  recover  back  salary, 
be  enjoined  from  acting  as  general  manager 
where  he  disclaimed  intention  to  do  so,  and 
it  did  not  appear  that  any  act  of  his  as  sucli 
manager  could  affect  the  judgment.  Id.  In 
suit  to  cancel  stock  issued  to  defendant  as 
manager,  court  had  no  power  to  make  sum- 
mary order  that  defendant  surrender  to 
plaintiff  all  books,  property,  etc.,  of  latter 
in   his   possession.     Id. 

29.  See   7   C.   L.    916. 

30.  Guillaume  v.  K.  S.  D.  Land  Co.,  48  Or. 
400,  86  P.  883,  88  P.  586.  Misstatement  in 
former  opinion  to  effect  that  letter  received 
by  plaintiff  was  from  director  instead  of 
stockholder  held  immaterial  where  no  dis- 
tinction was  made  between  power  of  either 
to  bind  corporation  by  unauthorized  acts.  Id. 

31.  Dockstader  v.  Young  Men's  Christian 
Ass'n   of  Des   Moines    [Iowa]    109   N.   W.    906. 

32.  33.  Clement  v.  Young-McShea  Amuse- 
ment Co.   [N.  J.]   67  A.  82. 

34.  Gumaer  v.  Cripple  Creek  Tunnel, 
Transp.  &  Min.  Co.  [Colo.]  90  P.  81. 

35.  Robinson  v.  Blood    [Cal.]    91  P.   258. 

36.  Where  a  majority  of  the  director's 
were  notified  and  attended  the  meeting,  and 
those  not  notified,  because  they  could  not  be 
found,  afterwards  filed  a  waiver  of  notice 
and  the  corporation  acquiesced  in  the  trans- 
actions had  at  sucli  meeting,  such  transac- 
tions were  valid.  Stafford  Springs  St.  R.  Co. 
v.   Middle   River  Mfg.   Co.    [Conn.]    66   A.    775. 

37.  Cannot  be  invoked  by  creditors.  Mar- 
sters  v.  Umpqua  "Valley  Oil  Co.  [Or.]  90  P. 
151. 

38.  Gumaer  v.  Cripple  Creek  Tunnel, 
Transp.   &  Min.  Co.    [Colo.]    90  P.  81. 

Note:  "In  2  Kent's  Commentaries,  293,  the 
rule  is  laid  down  as  follows:  'The  same 
principle    prevails    in    these    incorporated   so- 
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necessary  to  constitute  the  quorum  but  not  the  majority  will  not  invalidate  the  action 
of  such  majority  where  such  member  does  not  vote.^^  Wliere  the  result  of  the  failure 
to  comply  with  a  provision  of  the  articles  requiring  a  new  board  to  meet  within  a 
certain  time  is  not  specified,  such  provision  will  be  held  to  be  merely  directory.'*" 


cieties,  as  in  the  community  at  large,  that 
the  acts  of  the  majority,  in  cases  witiiin  the 
charter  powers,  bind  the  whole.  The  major- 
ity here  means  the  major  part  of  those  who 
are  present  at  a  regular  corporate  meeting'. 
There  is  a  distinction  taken  between  a  cor- 
porate act  to  be  done  by  a  select  and  definite 
body,  as  by  a  board  of  directors,  and  one  to 
be  performed  by  the  constituent  members. 
In  the  latter  case  a  majority  of  those  who 
appear  may  act;  but  in  the  former  a  majority 
of  the  definite  body  must  be  present,  and 
then  a  majority  of  the  quorum  may  decide.' 
This  doctrine  as  laid  down  by  Chancellor 
Kent  is  cited  with  approval  by  the  following 
authorities,  among  others:  Angell  &  Ames  on 
Corporations.  §  501;  Leavitt  v.  Oxford  &  G. 
S.  M.  Co.,  3  Utah,  272,  1  Pac.  356;  Van  Hook 
V.  Somerville  Mfg.  Co.,  5  N.  J.  Eq.  167;  Foster 
V.  Mullanphy,  P.  M.  Co..  92  Mo.  88,  4  S.  W.  260. 
In  the  case  of  Sargent  v.  Webster,  13  Mete. 
(Mass.)  504,  46  Am.  Dec.  743,  it  is  said:  'In 
ordinary  cases,  when  there  is  no  other  ex- 
press provision,  a  majority  of  the  whole  num- 
ber of  an  aggregate  body,  Tvho  may  act  to- 
gether, constitute  a  quorum,  and  a  majority 
of  those  present  may  decide  any  question 
upon  which  they  can  act.'  In  Buell  v.  Buck- 
ingham &  Co.,  16  Iowa,  284,  85  Am.  Dec.  516, 
it  appears  that  at  a  meeting  of  the  board 
of  directors  of  the  corporation  at  which  Eli- 
jah Buell,  president,  and  Robert  Buell  and 
Robert  Spear,  directors,  were  alone  present, 
a  quorum  under  the  by-laws  being  the  presi- 
dent and  two  directors  certain  property  of 
the  corporation  was  sold  to  Elijah  Buell,  in 
consideration  of  the  indebtedness  by  the  cor- 
poration to  him.  Cole,  J.,  said:  'In  this  case, 
although  the  requisite  number  of  directors 
was  present,  Elijah  Buell  was  disqualified 
from  acting  in  the  matter  of  the  sale  to 
himself;  and  the  question  then  is:  Can  a 
majority  of  the  quorum,  which  is  itself  but 
a  bare  majority,  do  a  binding  act?  Then, 
after  citing  what  has  heretofore  been  said 
as  the  utterance  of  Chancellor  Kent,  the  jus- 
tice proceeds:  'Mr.  Dane  illustrates  the  same 
rule,  as  follows:  "If  the  charter  requires 
twelve  common  councilinen  to  elect  or  do  an 
act,  seven  of  them  at  least  must  be  present, 
though  four  of  the  seven  may  give  the  vote," 
etc.,  5  Dane's  Abridg.  150.  See,  also,  Angell 
&  Ames  on  Corp.  §  571;  Cahill  v.  Kalamazoo 
Insurance  Company,  2  Doug.  (Mich.)  124,  43 
Am.  Dec.  457;  Sargent  v.  Webster,  13  Mete. 
(Mass.)  497,  46  Am.  Dec.  743;  In  re  Insurance 
Campany,  22  Wend.  (N.  Y.)  591;  Ex  parte 
Willcocks,  7  Cow.  (N.  Y.)  402,  17  Am.  Dec. 
B25.  It  follows,  then.  In  the  light  of  these 
authorities,  that,  since  the  president  and  two 
of  the  directors  constituted  a  quorum  it  was 
competent  for  two,  being  a  majority  of  that 
quorum,  to  bind  the  corporation;  and,  if  two 
were  able  to  act,  aven  as  against  the  oppos- 
ing vote  of  the  other,  they  could,  a  fortiori 
act  without  his  concurrence.'  The  Justice 
then  proceeds  to  say  that  which  is  peculiarly 
;iliiilicnblc  to  this  case  (it  being  rcmcinbtrml 
that  Mr.  Wallace  was  the  president  of  the 
corporation):    'The    ordinary    duties    of    the 


president  are  to  preside,  determine  questions 
of  order,  give  the  casting  vote  in  case  of  a 
tie,  etc.;  and,  since  the  vote  of  the  directors 
was  unanimous,  there  was  no  occasion  or  op- 
purtunity  for  the  president  to  cast  his  vote. 
even  if  he  had  not  been  disqualified,  and  the 
contract  of  sale  was  made  by  just  as  many 
directors  as  was  required  by  the  by-laws,  or 
as  it  was  possible  to  have  in  the  corporation 
as  constituted.'  In  the  same  case,  at  page  290, 
Dillon,  J.,  says,  'Three  constituted  a  quorum. 
So  far  all  is  clear.  Advancing  in  the  argu- 
ment the  first  proposition  I  lay  down  is  that 
a  majority  of  the  quorum,  all  being  present, 
have  the  power  to  act,  and  to  decide  any 
question  upon  which  they  can  act.  This 
proposition  is  clear  upon  the  authorities.'  He 
then  proceeds  to  cite  a  number  of  authorities 
in  support  of  the  doctrine,  which  it  is  not 
necessary  to  repeat  here.  Hax  v.  Davis  Mill 
Co.,  39  Mo.  App.  453,  is  an  action  instituted 
to  recover  of  the  milling  corporation  a  salary 
alleged  to  be  due  plaintiff  as  president  of  the 
corporation.  The  court  says:  'There  is  no 
question  as  to  the  plaintiff's  disqualification 
to  vote  on  his  own  salary.  *  "•  *  It  ap- 
pears, then,  that  a  majority  of  all  the  di- 
rectors voted  on  the  question  and  that  a  ma- 
jority of  those  voted  for  the  resolution  and 
in  our  opinion  legally  adopted  it.  In  the  ab- 
sence of  anything  to  the  contrary  in  the 
cliarter  or  by-laws  a  majority  will  constitute 
a  quorum  and  a  majority  of  that  quorum  can 
do  the  business  of  the  board.  Morawetz, 
Corporations,  §§  467,  531.  The  fact  that 
plaintiff  was  present  at  this  meeting  will 
not  alter  the  rule.  He  abstained  from  vot- 
ing for  the  reason  that  he  could  not  vote 
on  the  question,  and  the  proceedings  will 
be  given  the  same  effect  as  if  he  had  been 
absent.'  In  Ex  parte  Willcocks,  7  Cow. 
(N.  Y.)  402,  17  Am.  Dec.  525,  it  is  also  said: 
'To  make  a  quorum  of  a  select  and  def- 
inite body  of  men  possessing  the  power  to 
elect,  a  majority  at  least  must  be  present; 
and  then  a  majority  of  the  quorum  may  de- 
cide.' In  Wells  v.  Rahway  White  Rubber  Co. 
et  al.,  19  N.  J.  Eq.  404,  it  was  said:  'At  this 
meeting,  three  of  the  five  directors  were 
present  and,  although  there  is  some  proof 
that  the  entry  is  incorrect  in  stating  that 
all  three  concurred  in  the  resolution,  yet  it 
appears  that  two  did  concur  unconditionally, 
and  as  of  five  directors  three  are  a  quorum, 
and  two  a  majority  of  the  three,  the  resolu- 
tion must  be  taken  as  valid  and  binding.'  In 
view  of  these  authorities  and  others  of  sim- 
ilar Import,  we  adopt  the  rule  that  where  the 
board  of  directors  of  a  corporation  consists 
of  five  members,  and,  under  the  by-laws,  it 
requires  four  to  constitute  a  quorum,  a  ma- 
jority of  the  quorum,  being  a  majority  of  the 
board,  can  legally  do  any  act  which  the  en- 
tire board  would  be  authorized  to  do."  Gu- 
maer  v.  Cripple  Creek  Tunnel,  Transportation 
&  Min.  Co.  [Colo.]   90  P.  81. 

39.  Gumaer      v.      Cripple      Creek      Tunnel, 
Transp.  &  Min.  Co.   [Colo.]  90  P.  81. 

40.  Jones    v.     Bonanza    Min.    &    Mill.    Co. 
[Utah]    91  P.   273. 
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Evidence.*^ — The  minutes  of  a  directors'  meeting  are  only  prima  facie  evidence 
of  the  facts  stated  therein/-  and  are  not  rendered  incompetent  because  produced 
by  a  stockholder  who  is  interested  as  such  in  the  suit.*^  The  records  of  the  meeting 
are  the  best  evidence  of  what  occurred  thereat.** 

Penalties  for  refusal  of  inspection  of  stock  hooJc*^ 

(§15)  /.  Powers  of  the  directors  or  trustees.*^ — The  management  of  the  cor- 
poration affairs  may  and  is  generally  delegated  to  a  board  of  directors  or  trustees/^ , 
and  from  such  delegated  power  flows  an  implied  power  to  do  all  things  necessary  to 
carry  out  the  express  powers,  whether  the  latter  be  general  *^  or  specific.*^  In  the 
absence  of  fraud  and  ultra  vires,  the  courts  will  not  interfere  with  the  management 
of  a  corporation  by  its  directors,^"  but  directors  cannot  dispose  of  the  corporation's 
property  for  their  own  benefit,^ ^  and  have  no  right  to  manipulate  the  stock  of  their 
company  for  the  purpose  of  securing  control  to  any  particular  faction  of  stock- 
holdei's,^-  and  their  good  faith  in  the  latter  case  will  not  validate  the  transaction.^' 
A  director  has  an  absolute  right  to  inspect  the  books  of  the  corporation,^*  and  such 
right  may  be  enforced  by  mandamus  after  due  demand  and  refusal.  The  acts  of 
de  facto  directors  are  binding  upon  the  corporation  ^^  and  cannot  be  collaterally  as- 
sailed.^° 

(§  15)  J.  Powers  of  officers  and  agents  other  than  directors  or  trustees.^'' — 
One  dealing  with  a  corporate  officer  or  agent  is  bound  to  take  notice  of  the  extent  of 
his  authority,^^  and,  a  fortiori,  an  officer  or  agent  cannot  bind  his  corporation  when 
he  is  known  to  be  acting  for  himself,^''  even  though  the  corporation  has  been  neg- 


41.  See    7    C.   L.    916. 

42.  In  action  on  contract  of  corporation, 
defendant  may  introduce  parol  evidence  to 
explain  ambiguities  in  its  minutes.  Rose  v. 
Independent  Chevra  Kadisho,  215  Pa.  69,  64 
A.    401. 

43.  Morgan  v.  Leliigh  Valley  Coal  Co.,  215 
Pa.  443,   64  A.   633. 

44.  Testimony  that  by  reason  of  secre- 
tary's oversight  records  did  not  show  that 
certain  motion  was  c.iri-ied  or  voted  on  held 
secondary  evidence  as  being  mere  statement 
of  what  happened  at  time  of  meeting.  Golden 
Age  No.  2  Min.  &  Mill.  Co.  v.  Langridge 
[Colo  ]    88  P.  1070. 

45.  46.     See   7    C.   L.    916. 

47.  Under  Pub.  St.  1901,  c.  149,  §  3,  au- 
thority may  be  delegated  to  directors  to  con- 
duct all  affairs  of  corporation  and  to  exercise 
all  powers  not  required  by  statute,  charter, 
or  by-law  to  be  otherwise  exercised,  and 
the  stockholders  may  be  prohibited  from  in- 
validating any  prior  acts  of  directors  done 
in  exercise  of  such  authority.  Kidd  v.  New 
Hampshire  Trac.  Co.   [N.  H.]   66  A.  127. 

48.  Held  within  discretion  of  directors  to 
employ  experienced  hotel  manager  eight 
months  before  completion  of  hotel  which  he 
was  to  manage.  Brooklyn  Heights  Realty 
Co.  V.  Kurtz,  115  App.  Div.  74,  100  N.  T.  S. 
723. 

49.  Power  to  purchase  property  involves 
the  power  to  assume  a  mortgage  thereon. 
In  re  Beaver  Knitting  Mills  [C.  C.  A.]  154  F. 
320. 

50.  Will  not  interfere  on  grounds  of  mere 
business  policy.  Figge  v.  Bergenthal,  130 
Wis.  594,  109  N.  W.  581.  Rehearing  denied, 
Id.    110    N.    W.    798. 

51.  Directors,  though  authorized  to  sell 
the  corporation's  property,  cannot  do  so  for  a 
consideration  moving  entirely  to  themselves. 
Mclver  v.  Young  Hardware  Co.,  144  N.  C.  478, 


57  S.  E.  169.  Cannot  obligate  their  corpora- 
tion or  mortgage  its  property  for  their  own 
benefit.  Haines  Mercantile  Co.  v.  Highland 
Gold  Mines  Co.    [Or.]    88  P.  865. 

52.  Issue  of  treasury  stock  to  certain 
person  identified  in  interest  with  certain  fac- 
tion held  invalid  though  a  fair  consideration 
was  paid  therefor,  especially  where  they 
were  beneficiaries  of  such  issue  in  that  it 
would  result  in  their  being  retained  in 
power.     Elliott  v.  Baker  [Mass.]  80  N.  E.  450. 

53.  Belief  that  it  was  for  the  good  of  the 
corporation  that  treasury  stock  should  be  is- 
sued to  certain  person  in  order  to  secure 
control  to  certain  faction  of  stockholders. 
Elliott  V.  Baker   [Mass.]   80  N.  E.  450. 

54.  People  v.  Central  Fish  Co.,  117  App. 
Div.  77,  101  N.  Y.  S.  1108.  Fact  that  director 
was  put  on  board  to  represent  certain  inter- 
ests is  immaterial,  remedy  for  hostility  to 
corporatiion  being  by   removal.     Id. 

.-."..  Brown  v.  Crown  Gold  Mill  Co.,  150 
Cal.  376,  89  P.  86;  Potwin  v.  Grunewald,  123 
111.  App.  34.  Director  held  de  facto  director 
so  far  as  rights  of  tliird  persons  were  con- 
cerned, though  he  had  ceased  to  be  stock- 
holder.    Robinson   v.   Blood    [Cal.]    91   P.    258. 

56.  Assessment  not  'assailable  collaterally 
because  one  of  the  directors  making  it  was 
disqualified  because  he  did  not  hold  requisite 
number  of  sliares.  Jones  v.  Bonanza  Min.  & 
Mill.   Co.    [Utah]    91   P.    273. 

57.  See   7   C.  L.   917. 

58.  Conqueror  Gold  Min.  &  Mill.  Co.  v.' 
Ashton  [Colo.]  90  P.  1124;  Moroney  v.  Cole, 
52  Misc.   451,  103  N.  Y.  S.  560. 

59.  Rogers  v.  Southern  Fibre  Co.  [La.]  44 
So.  442.  One  having  notice  that  corporation's 
officer  is  using  its  credit  for  his  own  benefit 
is  put  upon  inquiry  as  to  the  scope  of  the  of- 
ficer's authority.  Pelton  v.  Spider  Lake  Saw- 
mill &  Lumber  Co.    [Wis.]    112   N.  W.   29. 
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licGiit  in  placing  it  within  his  power  to  abuse  his  agency  for  his  own  benefit,"''  and 
so  also  where  the  credit  is  extended  to  the  officer  or  agent  and  not  to  the  corpora- 
tion."^ When,  however,  the  officer  or  agent  has  a  general  authority,  the  corporation 
will  be  bound  by  all  acts  within  scope  thereof,"-  provided,  of  course,  as  just  stated, 
that  the  person  dealing  with  him  is  not  charged  with  notice  of  lack  of  authority  in 
the  premises.  It  is  sufficient  if  the  transaction  is  ostensibly  for  the  benefit  of  the 
corporation  and  it  need  not  be  in  the  corporation's  nanie,"^  and  in  such  case  it  is 
immaterial  that  the  corporation  in  fact  receives  no  benefit."*  A  special  authority 
carries  with  it  the  authority  to  do  whatever  is  necessary  to  accomplish  the  purpose  of 
the  special  authority."^  A  corporation  is  liable  to  one  injured  by  a  forgery  perpe- 
trated upon  its  officer  in  the  course  of  his  duties,""  but  it  will  not  be  bound  by  fraud- 
ulent transactions  between  officers  and  third  persons,""  or  by  acts  of  officers  amount- 
ino-  to  ?*  theft  of  its  property."®  Under  some  charters  officers  other  than  directors 
have  no  powers  except  such  as  are  designated  by  the  directors,"''  and  in  the  absence 
of  such  designation  cannot  bind  their  corporation  or  execute  any  contract  for  it.'" 
Some  powers,  by  reason  of  their  very  nature,  must  be  derived  from  the  directors.^- 


«0.  Corporation  not  bound  by  act  of 
agents  in  delivering,  in  transaction  for  own 
individual  account,  bogus  stock,  though  cor- 
poration knew  of  the  untrustworthy  charac- 
ter of  agent  but  nevertheless  placed  power 
to  issue  such  stock  in  him  by  giving  him 
blank  certificates,  etc.  Rogers  v.  Southern 
Fiber   Co     [Ala.]    44   So.    442. 

61.  Corporation  not  liable  on  sealed  in- 
dividual note  of  president  secured  by  col- 
lateral owned  by  president  individually, 
though  it  is  alleged  that  note  was  understood 
to  be  for  corporation's  benefit  and  that  it 
received  the  proceeds  thereof,  it  appearing 
l;o.vever,  that  it  av;^=  u'lt  intended  to  charg-e 
the  corporation.  Andrews  Co.  v.  National 
Bk.   [Ga.]   58  S.  E.  633. 

62.  Any  contract  pertaining  to  the  cor- 
poration's affairs  and  within  the  general 
powers  of  officer  will,  when  executed  by 
him,  be  presumed  to  have  been  done  by  au- 
thority of  the  corporation.  George  E  Lloyd 
&  Co.  V.  Matthews,  223  111.  477,  79  N.  E.  172. 
Any  general  officer  may,  regardless  of  the 
general  scope  of  his  powers  and  duties,  en- 
gage medical  service  in  an  emergency  oc- 
casioned by  injury  to  employe  while  per- 
forming his  duties.  Salter  v.  Nebraska  Tel. 
Co.  [Neb.]  112  N.  W.  600.  In  case  no  general 
officer  is  present,  the  person  highest  in  au- 
thority then  present  may  engage  such  serv- 
ices and  bind  the  corporation  therefor.  Id. 
Emergency  employment  in  such  case  will 
continue  at  least  until  person  employed  has 
time  to  communicate  with  corporation,  and 
if  it  decline  to  be  furtlier  responsible,  for 
such  further  time  as  may  be  necessary  to 
communicate  with  poor  authorities,  where 
).fr.>^on  injured  is  matled  tn  public  care.  Id. 
Where  one  employed  by  a  corporation's  agent 
at  a  certain  salary  accepted,  under  protest 
to  the  corporation's  bookkeeper,  a  less  sum 
•per  month,  and  in  so  doing  acted  on  the 
advice  of  such  agent  and  upon  the  latter's 
assurance  that  the  balance  would  be  paid  on 
the  termination  of  the  work,  he  did  not 
thereby  waive  his  claim  for  the  balance. 
Kelly  v.  Jersey  City  Water  Supply  Co.  [N.  J. 
Err.  &  App.]   67  A.  108. 

63.     Martin   &   Co.    v.   Logan,    30    Ky.   L.    R. 
799,   99   S.   W.   648. 


64.  Loan  to  president  which  was  really  for 
his  own  benefit  but  lender  had  no  knowledge 
of  this  fact.  Martin  &  Co.  v.  Logan,  30  Ky. 
L.   R.   799,   99  S.  W.   648. 

65.  Special  authority  to  draw  cliecks  upon 
"any  banks  in  wliich  tliis  company  may  have 
deposits"  implies  authority  to  open  new  ac- 
counts in  more  than  one  bank.  Cook  v. 
American  Tubing  &  Webbing  Co.  [R.  I.]  65 
A.  641.  Resolution  autliorizing  execution  of 
agreement  in  regard  to  extension  of  time  on 
mortgage  on  property  purchased  by  corpora- 
tion held  to  autliorize  agreement  assuming 
the  mortgage.  In  re  Beaver  Knitting  Mills 
[C.    C.    A  ]    154    F.    320. 

66.  When  corporation's  transfer  agent  is 
deceived  by  forged  authority  to  transfer 
bonds,  both  he  and  the  corporation  will  be 
liable  to  the  owner  of  the  bonds.  Clarkson 
Home  v.  Missouri,  etc.,  R.  Co.,  182  N.  Y.  47, 
74   N.  E.   571. 

67.  Officers  have  no  power  to  accept  in 
payment  of  debts  due  the  corporation  se- 
curities known  to  the  parties  to  be  worthless. 
National  Hollow  Brake  Beam  Co.  v.  Chicago 
R.    Equipment  Co.,   226  111.   28.  80   N.   E.   556. 

68.  Where  treasurer  of  charitable  corpo- 
ration procured  change  of  corporate  bonds 
owned  by  his  corporation  into  negotiable  se- 
curities by  means  of  forged  resolution  of  di- 
rectors   and    tlien    negotiated    tliem.   Carlson 

I  Home  V.  Missouri,  etc.,  R.  Co.,  182  N.  Y.  47, 
74  N.  E.  571.  Where  agent  of  the  corporation 
which  issued  the  bond  was  deceived  by  tiie 
forgery  and  allowed  the  change  of  the  bonds 
into  negotiable  securities,  botli  he  and  his 
corporation  were  liable  to  tlie  owner  of  the 
bonds.  Id. 

69.  Jackson  Brew.  Co.  v.  Canton,  118  La. 
823,  43  So.  454. 

7*.  Broker  appointed  by  officers  whose 
powers  had  not  been  designated  by  directors 
held  to  have  no  authority  to  purcliase  land 
for  corporation  or  to  make  contract  for  such 
purchase  binding  on  either  corporation  or 
seller.  Jackson  Brew.  Co.  v.  Canton,  118  La. 
823,   43  So    454. 

71.  Power  to  dedicate  the  corporation's 
lands  to  public  must  be  derived  from  di- 
rectors. Town  of  West  Point  v.  Bland,  106 
Va.  792,  56  S.  E.   802. 
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Agents  appointed  by  directors  to  execute  a  contract  for  the  corporation  are  the  agents 
of  the  latter  and  not  of  the  directors.'^^  Authority  may  be  conferred  by  parol.'^ 
Designation  of  certain  officers  as  authorized  to  "execute"  contracts  does  not  deprive 
other  officers  of  tlie  power  to  make  oral  contracts."*  A  mere  reference  by  an  officer 
disclaiming  authority  to  another  as  having  authority  in  the  premises  will  not  invest 
the  latter  with  such  authority/^  and  the  mere  consent  of  one  officer  that  another 
officer  may  do  an  act  requiring  special  authority  from  the  corporation  does  not  dis- 
pense Avith  the  necessity  of  such  special  authority."^  Appointment  to  office  will  not 
make  the  officer  the  agent  of  the  corporation  as  to  prior  engagements  with  third 
persons,""  but  the  mere  fact  that  an  officer  is  a  third  party's  agent  in  certain  mat- 
ters does  not  make  him  such  party's  agent  in  similar  matters  as  to  which  he  acts 
for  the  corporation."^  A  specific  authority  is  not  exhausted  by  an  attempted  exer- 
cise thereof  which  fails  through  mistake/^  and  an  officer  having  power  to  make  a 
contract  also  has  power  to  re-execute  it  so  as  to  take  it  out  of  the  statute  of  frauds.^" 
Authority  delegated  by  directors  is  not  ipso  facto  revoked  by  a  change  in  the  direct- 
orate.^^ 

■  The  president.^'- — "While  certain  powers  are  held  to  be  inlierent  in  the  president 
of  a  corporation  as  its  executive  head,®^  the  powers  of  the  president,  like  those  of 
any  other  officer  or  agent,  generally  depend  upon  the  scope  of  the  authority  that  has 
specifically  been  delegated  to  liim.**     As  a  general  rule  he  has  no  authority  to  sell 


72.  Kidd  V.  New  Hampshire  Trac.  Co.  [N. 
H.]    66  A.  127. 

73.  Authority  to  execute  promissory  notes. 
Crossley  v.  St.  Philip  Neri  [N.  J.  Err.  &  App.] 
67    A.    27. 

74.  Bj'-law  providing-  that  all  contracts 
"executed"  by  corporation  should  be  executed 
by  president  and  secretary  held  not  to  pre- 
clude making  of  oral  contract  by  manager. 
Freyberg  v.  Los  Angeles  Brew.  Co.  [Cal. 
App.]    88  P.  378. 

75.  Corporation  not  bound  by  contract  for 
purchase  of  goods  made  by  one  to  whom 
manager  referred  seller  by  saying  that  he, 
the  manager,  had  no  authority  in  the  prem- 
ises and  tliat  wiiatever  such  otlier  person 
did  would  be  all  right,  such  person,  however, 
not  being  an  officer,  not  being  employed  on 
the    corporation's    premises,    and    having    no    S.  W.   867. 


79.  "Where  a  bond  with  power  to  confess 
judgment  was  authorized  by  directors  so  as 
to  be  capable  of  being  entered  up  at  once, 
subject  to  the  condition  that  no  execution 
should  issue  thereon  before  a  certain  date 
unless  other  creditors  sued  oi-  threatened 
suit,  and  a  bond  was  executed  payable  on  the 
specified  date  under  mistaken  idea  that  it 
could  be  entered  up  at  once,  the  officers  were 
authorized,  witliout  further  action  of  the  di- 
ri-cto.s.  to  execute  a  nt^w  bond  reforming 
the  original  so  as  to  make  it  conform  to  the 
original  agreement  as  authorized  by  the  di- 
rectors Bergen  v.  Rogers  [N.  J.  Eq.]  67  A. 
290. 

SO.  Contract  not  to  be  performed  within 
a  year.  San  Antonio  Light  Pub.  Co.  v.  Moore 
[Tex.    Civ.    App.]    19    Tex.    Ct.    Rep.    412,    101 


authority    to    bind    the    corporation.      Green- 
wald  V.  Petite  Cigar  Mfg.  C,  101  N.  Y.  S.  86. 
76.     Pelton  v.  Spider  Lake  Sawmill  &  Lum- 
ber Co.   [Wis.]    112  N.  W.   29. 


SI.     Kidd  V.  New  Hampshire  Trac  Co.    [N. 
H.]    66  A.   127. 

82.     See  7  C.  L.  918. 

S3.     Corporation  held  bound  by  promises  of 


One  employed  by  purchaser  of  stock  ,  president  to  defer  sale  of  stock  pledged  as 
to  secure  its  transfer  remains  personal  agent  I  collateral.  Furber  v.  National  Metal  Co.,  118 
of   the   stockholder  as   to   such   stock,   though  I  App.  Div.  263,  103  N.  Y.  S.   490.     Guaranty  of 


subsequently  appointed  secretary  of  corpo- 
ration. Lucile  Dreyfus  Min.  Co.  v.  Willard 
[VS^ash.]   89  P.  935. 

78.  Fact  that  secretary  officially  receiving 
stock  for  transfer  is  personal  agent  of  owner 
as  to  other  stock  does  not  relieve  corpora- 
tion from  liability  for  acts  of  secretary  in 
regard  to  stock  officially  received.  Lucile 
Dreyfus    Min.    Co.    v.    Willard    [Wash.]    89    P. 


note  discounted  for  benefit  of  corporation 
held  within  general  powers  of  president. 
Lloyd  &  Co.  V.  Matthews,  223  111.  477,  79  N.  E. 
172.  General  authoritj'  of  president  author- 
izes him  to  collect  outstanding  accounts  and 
to  sell  and  assign  them  for  their  face  value 
Cogan  V.  Conover  Mfg.  Co.,  69  N.  J.  Eq.  816, 
65    A.    484. 

84.     Authority  to  act  as  chief  executive  in 


935.     Corporation  not  bound  by  act  of  secre-    all  corporation's  operations  and  to  supervise 

all  other  officers  and  all  departments  in- 
cluded authority  to  direct  what  services  were 
to  be  performed  by  company's  engineer  so 
as  to  render  company  liable  to  pay  therefor. 
Bogart  v.  New  York  &  L.  I.  R.  Co.,  118  App. 
Div.  50,  102  N.  Y.  S.  1093.  President  of  min- 
ing company  had  no  inherent  power  to  bind 
corporation  by  agreement  to  pay  one  claim- 
ing lease  from  company  the  expenses  incur- 
red  in   working   the   alleged    leased  property 


tary  in  issuing  fraudulent  certificates  in 
lieu  of  stock  which  he  undertook  to  pur- 
chase in  open  market  for  one  employing  him 
for  that  purpose,  since  in  matter  of  deposit- 
ing old  certificates  in  exchange  for  those  is- 
sued he  was  acting  for  his  employer,  though 
acting  for  corporation  in  issuing  the  new 
certificates,  delivery  of  oid  certificates,  how- 
ever, being,  to  knowledge  of  secretary's  em- 
ploye,   essential  to   issue   of  new.     Id. 
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the  corporation's  property,^^  especially  where  the  sale  is  for  his  own  benefit,^^  nor  can 
he  dedicate  the  corporation's  lands  to  public  use." 

Tire  vice-president}^ — The  vice-president  of  a  corporation  has  no  inherent 
power  to  execute  notes  for  the  corporation  ^^  or  to  sell  its  land."'' 

The  secretary.^^ — The  secretary's  powers  outside  of  such  as  may  be  held  to  be 
inherent  in  the  office  depend  upon  the  scope  of  the  authority  which  has  been  dele- 
o-ated  to  him.**-  He  is  usually  vested  Avith  authority  to  affix  the  corporate  seal  to 
its  contracts,''^  but  has  no  power  ex  officio  to  give  corporate  notes  or  obligate  the 
corporation  on  commercial  paper,"*  or  to  dispose  of  its  property."^ 

The  treasurer/'^ — A  corporation's  treasurer  has  no  inherent  power  to  execute 
notes  for  the  corporation  "^  or -to  dispose  of  its  property."® 

Business  manager,  salesman,  etc.^^ — The  manager  of  a  corporation's  business 
has  only  such  powers  as  are  necessary  to  the  conduct  of  the  business  committed  to  hia 
care.^  With  this  limitation  a  corporation  will  be  bound  by  the  acts  of  anyone 
charged  with  the  management  of  its  business.^  Whether  a  particular  act  is  necessary 
or  incident  to  the  management  of  a  corporation's  business  depends  upon  the  char- 
acter of  the  corporation  and  the  nature  of  its  business,^  and  the  scope  and  character 


in  consideration  of  such  person's  abandon- 
ment of  claim  to  such  lease.  Conqueror  Gold 
Min.  &  Mill.  Co.  v.  Ashton   [Colo  ]    90  P.   1124. 

85.  Salmon  packing  company  not  bound 
by  agreement  of  its  president  to  give  certain 
broker  the  handling  of  the  year's  pack. 
Northwestern  Packing  Co.  v.  "Whitney  [Cal. 
App.]  89  P.  981.  Deed  executed  by  president 
pursuant  to  forged  resolution  of  directors, 
the  other  directors  and  the  stockholders 
having  no  knov/ledge  of  the  transaction  and 
the  corporation  receiving  no  benefit  there- 
from, held  void.  Ansley  Land  Co.  v.  Western 
Lumber  Co.,  152  F.  841. 

86.  Evidence  held  to  show  that  rails  sold 
by  president  of  railroad  company  belonged 
to  company.  Saginaw  Suburban  R.  Co.  v. 
Connelly,  146  Mich.  395,  J  3  Det.  Leg.  N.  796, 
109  N.  W.  677.  President  estopped  to  deny 
company's  title  where  he  included  property 
in  statement  of  assets  of  company.  Id.  Pur- 
chaser of  rails  fixed  to  ties  on  corporation's 
railroad  held  charged  with  notice  of  com- 
pany's title  as  against  claim  of  president 
who  sold  them  as  his  own.     Id. 

87.  Town  of  West  Point  v.  Bland,  106  Va. 
792,  56  S.  E.  802. 

88.  See   5   C.   L.   810. 

89.  Dreeben  v.  First  Nat.  Bk.  [Tex.]  17 
Tex.  Ct.  Rep.  707,  99  S.  W.  850. 

90.  Vice-president  of  land  and  cattle 
company  has  no  inherent  or  presumptive 
authority  to  sell  company's  land.  Hurlbut  v. 
Gainor  [Tex.  Civ.  App].  18  Tex.  Ct.  Rep.  142, 
103   S.   W.   409. 

91.  See   7   C.   L.   919. 

92.  Corporntion  held  bound  by  act  of  sec- 
retary in  con\  ^  rting  stock  received  for  trans- 
fer and  issuing  fraudulent  certificates  in  Its 
stead.  Lucile  Dreyfus  Min.  Co.  v.  Willard 
[Wash.]   89  P.  935, 

93.  Where  instrument  under  corporate 
seal  is  signed  by  secretary,  it  is  presumed 
that  the  seal  is  that  of  corporation  and  that 
it  was  affixed  by  autliority  of  corporation. 
Bliss  V.  Harris  [Colo.]  87  P.  1076.  Presump- 
tion that  seal  to  instrument  signed  by  sec- 
retary was  affixed  by  authority  of  corpora- 
tion   not    overcome    by    absence    of    showing 


of  vote  of  directors   or  other  governing  body. 
Id. 

94.  Pelton  v.  Spider  Lake  Sawmill  &  Lum- 
ber Co.  [Wis  ]  112  N.  W.  29.  Has  no  power 
to  bind  his  corporation  by  an  accommodation 
indorsement  of  his  own  paper.  Wheeling  Ice 
&  Storage  Co.  v.  Connor,  61  W.  Va.  Ill,  55 
S.  E.  982.  Secretary  of  corporation  organized 
to  deal  in  land  for  hotel  purposes,  establish, 
erect,  and  maintain  a  hotel  and  to  manage 
the  hotel  business,  held  to  have  no  power  to 
execute  promissory  notes  for  the  corporation 
for  accommodation  or  otherwise,  especially 
where  by-law  required  such  notes  to  be 
otherwise  executed.  First  Nat.  Bk.  v.  Abi- 
lene Hotel  Co.  [Tex.  Civ.  App  ]  19  Tex.  Ct: 
Rep.    9,    103    S.    W.    1120. 

95.  Has  no  inherent  power  to  sell  and 
iissign  corporation's  choscs  in  action  M\- 
roney  v.   Cole,   52  Misc.   451,  103  N.   Y.  S.   560 

96.  See  7  C.  L.  919. 

97.  Dreeben  v.  First  Nat.  Bk.  [Tex.]  17 
Tex.   Ct.   Rep.   707,   99   S.   W.   850. 

98.  Treasurer  charged  with  custody  of 
charitable  corporation's  contracts  and  secu- 
rities held  to  liave  no  power  to  have  tli^  r'^g- 
ister  of  non-negotiable  .bonds  of  another  cor- 
poration owned  by  his  corporation  so  changed 
as  to  render  them  negotiable  and  then  to  sel. 
them.  Clarkson  Home  v.  Missouri,  etc.,  R 
Co.,  182  N.  Y.  47,  74  N.  E.  571. 

99.  See  7  C.  L.  919. 

1.  Manager  could  not  bind  mining  cor- 
poration by  agreement  to  pay  to  one  claiming 
lease  from  corporation  his  expenses  incurrei 
in  working  leased  property  in  consideratior 
of  abandonment  of  claim  to  the  property. 
Conqueror  Gold  Min.  &  Mill.  Co.  v.  Ashton 
[Colo.]   90  P.  1124. 

2.  Corporation  held  bound  by  contract  re 
lating  to  disposition,  for  benefit  of  levying 
creditors,  of  property  levied  on.  Lewistoi 
Lumber  &  Box  Co.  v.  Garvey  [Idaho]  89  P. 
940.  President  charged  witli  general  man- 
agement held  to  have  had  power  to  assign 
contract  of  corporation  which  it  was  unable 
to  carry  out.  Tcvis  v.  Hammersmith  [Ind 
App.]   81  N.  E.   614. 

3.  General  manager  of  corporation  en- 
gaged   in    buying    and    selling    saloons    had 


9  Cur.  Law. 


COKrO RATIONS  §  lo.J. 


785 


of  particular  duties  assigned  to  him.*  He  has  no  inlierent  power  to  redeem  out- 
standing stock,^  or  to  dedicate  the  corporation's  land  to  public  use.^  A  salesman 
has  no  inherent  authority  to  borrow  money  ^  or  to  indorse  and  transfer  checks  pay- 
able to  the  corporation.® 

Pleading  and  evidence  of  author  it  ij/' — In  an  action  by  a  corporation  the  au- 
thority of  the  officer  who  made  the  contract  sued  on  is  not  in  isstte  unless  raised  by 
the  pleadings.^"  An  allegation  that  an  act  was  that  of  the  corporation  is  a  sufficient 
allegation  of  the  authority  of  the  officers  acting  for  the  corporation.^^  An  answer 
denying  the  execution  and  delivery  of  an  instrument  purporting  to  be  signed  by  the 
defendant  corporation  is  sufficient  to  put  such  matters  in  issue.^-  One  seeking  to 
hold  a  corporation  upon  an  agreement  made  with  an  alleged  officer  or  agent  has  the 
burden  of  proving  the  status  of  such  officer  or  agent/^  and  that  he  had  the  requisite 
authority  in  the  premises/*  but  the  introduction  of  an  instrument  purporting  to  be 
signed  by  the  defendant  corporation  makes  a  prima  facie  case/^  and  when  the  exe- 
cution and  delivery  of  the  instrument  is  denied  by  the  corporation  it  has  the  burden 
of  proof  on  the  issue  thus  raised.^^  "Where  the  act  is  not  within  the  scope  of  the 
officer's  duties,  anyone  relying  upon  the  validity  of  the  act  must  prove  actual  au- 
thority.^' The  date  of  an  officer's  election  is  immaterial  when  the  act  in  question  is 
performed  during  his  tenure.^®  "Where  the  act  is  done  in  the  name  of  an  officer  by 
another  person,  the  authority  of  the  latter  to  act  for  the  former  must  appear.^^  It 
must  appear  that  the  officer  was  acting  for  the  corporation,-^  though  this  may  be 


power  to  sen  furniture  and  fixtures  of  saloon 
and  license  to  conduct  same.  Freyberg  v. 
Los  Angeles  Brew.  Co.  [Cal.  App.]  88  P.  378. 
Manager  of  land  and  cattle  company  has  no 
presumptive  authority  to  sell  company's  land. 
Hurlbut  V.  Gainor  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  142,  103  S.  W.  409.  Manager  of  real 
estate  company  held  authorized  to  undertake 
to  lease  property  .sold  and  to  collect  rents 
thereon  and  apply  same  to  purcliase  price. 
Hai-v-ey  v.  Sparks  Bros.  [Wash.]  88  P.  1108. 
Employment  of  mining  engineer  held  within 
general  authority  of  manager  of  mining  cor- 
poration. Golden  Age  No.  i  Min.  &  Mill.  Co. 
V.  Langridge  [Colo.]  88  P.  1070.  Corpora- 
tion bound  by  manager's  agreement  to  pay 
certain  compensation  for  services  performed 
in  securing  lands  to  be  used  in  corporation's 
business.  Cliilcott  v.  Washington  Coloniza- 
tion Co.  [Wash.]  88  P.  113.  Superintendent 
of  street  railroad  company  has  no  implied 
authority  to  prosecute  for  embezzlement  of 
company's  funds  so  as  to  render  company 
liable  for  malicious  prosecution.  Canon  v. 
Sharon  &  W.  St.  R.  Co.,  216  Pa.  408,  65  A. 
795. 

4.  Corporation  officer  and  agent  having 
charge  of  corporation  work,  with  genera: 
authority  to  hire  employes  has  implie'l  au- 
thority to  so  fix  the  compensation  of  em- 
ployes hired,  by  him.  Kelly  v.  Jersey  Citj 
Water  Supply  Co.  [N.  J.  Err.  &  App.]  67  J 
108. 

5.  Richardson  v.  Devine,  193  Mass.  336,  79 
N.  E.  771.  Evidence  that  all  cases  of  with- 
drawal of  sums  on  account  of  stock  previous 
to  payment  to  defendant  in  question,  were 
acted  on  by  directors  before  payment  held 
admissible  on  question  of  authority  of  man- 
ager.    Id. 

6.  Town  of  West  Point  v.  Bland,  106  Va. 
792,  56  S.  E.  802. 

7.  Merchants'  Nat.  Bk.  v.  Nichols  &  Shep- 
ard  Co  ,  223  111.  41,  79  N.  E.  38. 
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8.  Corporation  may  recover  from  indorsee. 
Blum,  Jr.'s,  Sons  v.  Whipple  [Mass.]  80  N.  E. 
501. 

9.  See  7  C.  L.  920. 

10.  No  issue  as  to  authority  of  defendant's 
manager  to  make  contract  sued  on  was 
raised  by  answer  alleging  that  certain  agree- 
ment relative  to  subject-matter  of  the  con- 
tract was  drafted  and  executed  by  plaintiff 
and  corporation  by  its  manager.  Belch  v. 
Big  Store   Co.    [Wash.]    89   P.    174. 

11.  Execution  of  note.  McKinley  v.  Min- 
eral Hill  Consol.  Min.   Co.    [Wash.]   89  P.   495. 

12.  La  Plant  v.  Pratt-Ford  Greenhouse  Co. 
[Minn.]     112    K    W.    889. 

13.  Interstate  Bk.  &  Trust  Co.  v.  Welsh, 
118  La.  676,  43  So.  274. 

14.  Interstate  Bk.  &  Trust  Co.  v.  Welsh, 
118  La.  676,  43  So.  274;  Conqueror  Gold  Min. 
&  Mill.  Co.  V.  Ashton  [Colo.]  90  P.  1124;  Ma- 
roney  v.  Cole,   52  Misc.   451,   103  N.  Y.  S.   560. 

15.  See  Gen.  St.  1894,  §  5751.  La  Plant  v. 
Pratt-Ford  Greenhouse  Co.  [Minn.]  112  N.  W. 
889. 

16.  La  Plant  v.  Pratt-Ford  Greenhouse  Co, 
[Minn.]  112  N.  W.  889. 

17.  Where  secretary  indorsed  own  note 
with  name  of  corporation.  Wheeling  Ice  & 
Storage  Co.  v.  Connor,  61  W.  Va.  Ill,  55  S.  E. 
982.  j^ 

18.  Allegation  '^hat  officer  was  elected 
May  27,  1904,  and  continued  in  office  during 
1906,  held  supported  by  finding  of  election 
April  28,  1905,  and  continued  in  office  during 
1906,  so  far  as  material  to  authority  In  1906. 
First  Baptist  Soc.  v.  Dexter,  193  Mass.  187, 
79  N.   E.   342. 

19.  Note  signed  by  president's  son.  Dree- 
ben  V.  First  Nat.  Bk.  [Tex.]  17  Tex.  Ct.  Rep. 
707,  99  S.  W.  850. 

20.  Evidence  that  certain  person,  "man- 
ager for  the  plaintiff,"  a  corporation,  owed 
defendant  a  certain  sum,  did  not  show  any 
claim      against      the      corporation.     Douglas 
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presumed  from  the  circumstances.-^  Presumption  of  authority  is  indulged  where 
a  contract  is  under  the  seal  of  the  corporation  ^^  but  special  authority  will  not  be 
presumed  where  the  instrument  sued  on  is  not  under  seal.-^  Present  authority  may 
be  presumed  from  past  authority.-* 

Evidence  of  prior  acts  of  the  same  character  is  not  admissible  where  it  does  not 
appear  that  the  corporation  had  notice  of  such  prior  acts,-^  nor  are  declarations  of 
the  officer  or  agent,  unknown  to  the  corporation,  admissible  to  prove  his  authority 
in  the  premises,^*'  but  the  fact  that  a  director  referred  to  a  certain  officer  as  being 
authorized  in  the  premises  may  be  considered.-^  The  testimony  of  the  officer  or 
agent  is  admissible  on  the  question  of  his  authority.^^  Telephone  conversations 
with  one  claiming  to  be  an  officer  are  admissible  for  what  they  are  worth.^**  Both 
the  status  and  the  authority  of  the  alleged  officer  may  be  proved  by  parol  evidence.^" 
Statutes  making  written  instruments  admissible  without  proof  of  signature  are  held 
to  be  applicable  to  instruments  executed  by  corporations.^^ 

The  authority  of  an  officer  or  agent  in  a  particular  case  is  usually  a  question  of 
fact/-  whether  the  issue  relates  to  the  status  of  the  alleged  officer  or  agent,^^  the 
capacity  in  which  he  acted/*  the  scope  of  his  authority/^  or  his  authority  to  do  the 
particular  act  in  question,^*    , 


Planing  Mill  &  Novelty  Co.  v.  Anderson,   127 
Ga.   571,  56   S.   E.   635. 

21.  Manager  presumed  to  have  been  act- 
ing under  authority  of  corporation  in  mak- 
ing demand  for  its  property  from  defendant 
in  replevin.  Stovell  v.  Alert  Gold  Min.  Co 
[Colo.]    87    P.    1071. 

22,  23.  Maroney  v.  Cole,  52  Misc.  451,  103 
N.   Y.   S.    560. 

24.  Where  evidence  is  produced  that  a 
certain  person  v^as  secretary  of  a  corporation 
in  a  certain  year,  and  tliat  since  tliat  year 
the  corporation  had  failed  to  file  with  secre- 
tary of  state  it?  annual  .statement  giving'  the 
names  of  its  officers  as  required  by  law, 
there  was  a  presumption  that  such  person 
was  still  secretary.  Stafford  Springs  St.  R. 
Co.  V.  Middle  River  Mfg.  Co.  [Conn.]  66  A. 
775. 

First    Nat.    Bk.    [Tex.]    17 
99    S.    TV.    850. 


25.     Dreeben    v. 
Tex.   Ct.    Rep     707, 


26.  Dreeben  v.  First  Nat.  Bk.  [Tex.]  17 
Tex.  Ct.  Rep.  707,  99  S.  W.  850.  Admission 
of  evidence  of  declarations  of  party  conduct- 
ing negotiations  that  he  was  corporation's 
manager  held  not  error  where  corporate 
records  showed  that  such  person  was  man- 
ager. Chilcott  V.  Washington  State  Coloni- 
zation Co.   [Wash.]   88  P.  113. 

27.  Letter  from  director  referring  party 
to  manager  in  regard  to  transaction  in  ques- 
tion held  admissible  to  prove  authority  of 
manager.  Golden  Age  No.  2  Min.  «&  Mill.  Co. 
V.  Langridge   [Colo.]    88  P^  1070. 

28.  Testimony  of  defencfant's  manager  and 
surrounding  circumstances  held  to  show  his 
authority  to  employ  physician  to  attend  in- 
jured employe.  Freeman  v.  Junge  Baking 
Co.    [Mo.   App.]    103   S.  W.   565. 

20.  Telephone  conversation  with  one  rep- 
resenting himself  as  president  held  admis- 
sible for  what  it  was  worth,  though  other 
party  did  not  know  the  president  and  could 
not  identify  liis  voice.  Kansas  City  Star 
Pub.  Co.  V.  Standard  Warelaouse  Co.,  123  Mo. 
App.   13,    99   S.   W.   765. 

30.  Parol  evidence  admissible  in  action  by 
corporation   to   show   authority  and  capacity 


of  officers  who  in  plaintiff's  behalf  made  the 
contract  sued  on.  Independent  Trembowler 
Young  Men's  Benev.  Ass'n  v.  Somach,  52  Misc. 
538,  102  N.  Y.  S.  495.  That  one  who  made  de- 
mand for  corporation's  property  was  man- 
ager of  corporation  held  provable  by  parol 
in  replevin  for  sucli  property.  Stovell  v. 
Alert  Gold  Min.  Co.  [Colo.]  87  P.  1071. 

31.  La  Plant  v.  Pratt-Ford  Greenhouse  Co. 
[Minn.]   112  N.  W.  889. 

32.  Kansas  City  Star  Co.  v.  Standard 
Warehouse  Co.,  123  Mo.  App.  13,  99  S.  W.  765. 

33.  Evidence  held  to  show  that  one  sign- 
ing contract  as  manager  was  sucli  in  fact. 
Metropolitan  Coal  Co.  v.  Boutell  Transp.  & 
Towing  Co.   [Mass.]   81  N.  E.   645. 

34.  Where  contract  was  negotiated  by 
common  officers  of  two  corporations,  on  issue 
as  to  which  corporation  the  contract  was 
with,  evidence  that  one  owned  large  amount 
of  stock  in  other  was  not  admissible.  Horse- 
shoe Mining  Co.  v.  Miners'  Ore  Sampling  Co. 
[C.  C.  A.]  147  P.  517.  Payments  made  by 
manager  to  holder  of  pass  book  purporting 
to  be  for  shares  withdrawn  held  to  have 
been  made  as  representative  of  corporation 
and  not  in  personal  capacity,  so  that  share- 
holder was  liable  to  receiver  for  money  so 
received,  the  corporation  being  insolvent. 
Richardson  v.  Devine,  193  Mass.  336,  79  N.  E. 
771.  Held  question  of  fact  whether  presi- 
dent of  corporation  had  individually  suc- 
ceeded to  corporation's  business  at  time  he 
executed  note  in  name  of  corporation.  La 
Plant  V.  Pratt-Ford  Greenhouse  Co.  [Minn.] 
112  N.  W.  889. 

35.  Scope  of  agent's  powers  held  for  jury 
where  evidence  is  conflicting.  Swing  v. 
Bates  Macli.  Co.,  32   Pa.   Super.   Ct.    4().'',. 

36.  Where  evidence  was  in  conflict,  au- 
thority of  selling  agent  to  purchase  for  prin- 
cipal lu'ld  for  .iury.  Swing  v.  Bates  Mach. 
Co.,  32  Pa  Super  Ct.  403.  Evidence  held  in- 
sufficient to  show  authority,  express  or  im- 
plied, to  agree  to  composition  agreement 
with  creditors.  Oscar  Bonner  Oil  Co.  v. 
Pennsylvania  Oil  Co..  150  Cal.  658,  89  P.  613. 
Authority    of    president    to    execute    chattel 
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(§  15)  K.  Apparent  authority  of  officers  and  agents  and  estoppel  of  the  cor- 
poration and  of  others.^' — The  presumptive  or  apparent  authority  of  an  agent  of  a 
corporation  is  the  same  as  that  of  an  agent  of  an  individual,^^  and  the  corporation 
is  bound  by  all  acts  of  its  officers  and  agents  within  the  apparent  scope  of  their 
authority,^^  without  regard  to  secret  limitations.*''  The  authority  of  an  officer 
or  agent  of  a  corporation,  therefore,  need  not  be  express,  but  may  be  implied  from 
the  circumstances  *^  or  from  acquiescence  in  a  general  course  of  business  or  con- 
duct,*- or  in  the  particular  act  in  question  or  similar  acts.**  Hence,  when  a  cor- 
poration holds  one  out  and  permits  him  to  act  as  an  officer  or  agent,  it  will  be  liable 
for  his  acts  within  the  scope  of  his  apparent  authority  the  same  as  if  he  had  been 
vested  with  actual  authority,**  and  where  a  corporation  allows  a  person  in  a  large 
measure  to  control  its  business  transactions,  his  acts  in  the  name  of  the  corporation 
will  be  held  to  be  the  acts  of  the  corporation  until  it  has  been  shown  affirmatively 


mortgag'e  was  shown  where  it  appeared  that 
he  and  two  others  were  the  only  persons 
interested  in  the  corporation,  and  that  aU 
three  were  directors  and  were  present  at 
meeting  authorizing-  tlie  mortgage  to  be  exe- 
cuted. Strop  V.  Hughes,  123  Mo.  App.  547, 
101  S.  W.  146.  Evidence  held  to  show  that 
letter  written  by  stockholder  repudiating 
contract  between  corporation  and  plaintiff 
who  relied  on  such  repudiation  as  excuse  for 
his  failure  to  tender  performance  was  writ- 
ten by  authority  of  corporation.  Guillaume 
V.  K.  S.  D.  Land  Co.,  48  Or.  400,  86  P.  883, 
88  P.  586.  Evidence  that  general  manager 
was  corporation's  agent  in  regard  to  certain 
lands,  that  he  leased  same  with  option  to 
purchase,  that  the  consideration  therefor 
was  paid  to  him  by  lessee,  and  by  him  turned 
over  to  tlie  corporation,  which  retained  it, 
held  to  show  authority  to  make  tlie  lease  and 


give    the   option.     West 
R.   Co.    [Or.]    90    P.    666. 

37.  See  7  C.  L.  920. 

38.  Merchant's     Nat. 
Shepard   Co.,   223  111.   41, 

30.     Pine    Beach    Inv 


v.    Washington,    etc.. 


Bk     V.     Nichols 
79  N.   E.   38. 
Corp. 


& 


Columbia 

Amusement  Co.,  106  Va.  810,  56  S.  E.  822; 
Johnson  v.  Waxelbaum  Co.,  1  Ga.  App.  511,  58 
S.  E.  56.  Evidence  held  to  sustain  finling  of 
manager's  apparent  authority  to  charter  tug 
and  barges  to  plaintiff.  Metropolitan  Coal 
Co.  v.  Boutell  Transp.  &  Towing  Co.  [Mass  ] 
81  N.  E.  645.  Employment  of  civil  engineer 
by  president  who  was  in  charge  of  corpora- 
tion's land  business  held  within  apparent 
powers.  Rowland  v.  Carroll  Loan  &  Invest- 
ment Co.  [Wash.]  87  P.  482.  Loan  made  to 
officer  having  apparent  autliority  to  negotiate 
it    held    binding    on    corporation    in    absence 


Golden  Age  No.  2  Min.  &  Mill.  Co.  v.  Lang- 
ridge  [Colo.]  88  P.  1070.  One  dealing  with 
manager  of  corporation  who  was  authorized 
to  make  water  contracts  held  not  bound  by 
limitations  on  power  of  manager  as  to  form 
of  contracts  when  other  party  had  no  knowl- 
edge of  such  limitations.  Alston  v.  Broadus 
Cotton  Mill  [Ala.]  44  So.  654. 

41.  Jack  v.  National  Bk.,  17  Okl.  430,  89 
P.  219;  Crossley  v.  St.  Philip  Nerl  [N.  J.  Err. 
&  App.]  67  A.  27.  Trust  company  held  justi- 
fied in  acepting  from  president  of  corpora- 
tion a  draft  payable  to  corporation  in  pay- 
ment of  stockholders'  note  held  by  trust  com- 
pany and  secured  by  pledge  of  stock,  where 
president  and  other  maker  of  such  note  were 
sole  stockholders  and  affairs  and  property  of 
corporation  had  all  been  turned  over  to  such 
president  for  his  management  and  control. 
Ward  V.  City  Trust  Co.,  102  N.  T.  S.  50.  Cir- 
cumstances held  to  sustain  act  of  president 
of  corporation  in  dedicating  street  to  public 
use.  City  of  West  End  v.  Eaves  [Ala.]  44 
So.  588.  From  the  use  o£  corporation's  tele- 
phone, same  authority  implied  as  from  fact 
of  being  in  charge  of  ofHce.  General  Hospi- 
tal Soc.  V.  New  Haven  Rendering  Co.,  7  9 
Conn.  581,  65  A.  1065.  Evidence  that  person 
telephoning  to  hospital  in  name  of  corpora- 
tion said  that  latter  would  pay  for  its  em- 
ployes about  to  be  sent  to  hospital  held  ad- 
missible  on   question   of   liability.     Id. 

42.  Recognized  custom  of  certain  officers 
to  sign  promissory  notes  of  corporation  in 
certain  way.  Crossley  v.  St.  Philip  Neri  [N. 
J.  Err.  &  App.]  67  A.  27.  Acquiescence  of 
stockholders  and  directors  held  to  constitute 
a  hoi  ling  out  to  public  of  president  and 
manager  as  authorized  to  borrow  money  for 


of  notice  to  lender  of  true  destination  of  corporation.  Cook  v.  American  Tubmg  & 
the  loan.  Cook  v  American  Tubing  &  Web-  Webbing  Co.  [R.  I.]  65  A.  641. 
bing  Co  [R.  I.]  65  A.  641.  Apparent  author-  43.  Corporation  held  liable  for  care  and 
ity  of  'general  manager  to  purchase  $600  dy-  treatment  at  hospital  of  its  men  injured  in 
namo  for  corporation's  lighting  plant  held  its  employment,  when  men  were  taken  to 
for  jury.  Grand  Rapids  Elec.  Co.  v.  Walsh  hospital  in  response  to  telephone  call  in 
Mfg    Co     142  Mich    4    105  N    W    1  '  name  of  corporation,  and  latter  failed  to  re- 

40.  Imposed  by  '  by-laws.  Johnson  v.' Pudiate  its  liability  after  having  notice  that 
Waxelbaum  Co.,  1  Ga.  App.  511,  58  S.  E.  56.  hospital  was  looking  to  it  for  payment. 
By  by-laws  or  otherwise.  Pine  Beach  Inv.,  General  Hospital  Soc.  v.  New  Haven  Ren- 
Corp.  V.  Columbia  Amusement  Co..  106  Va.i  dering  Co.,  79  Conn.  581,  6d  A.  1065.  From 
810,  56  S.  E.  822.  Power  of  general  manager'  course  of  previous  conduct  corporation  es- 
to  purchase  property.  Buffalo  Coal  Creek  Min.' topped  to  deny  right  to  manager  to  deter- 
Co  V  Troendle  30  Ky  L  R  740  99  S.  W.  622, i  mine  wlien  its  rice  should  be  milled  and  sold. 
Where  It  was  admitted  that  directors' autho^r-j  Mayville  Canal  Co.  v.^  Lake  Arthur  Rice  MiU- 
ized  manager  to  employ  plaintiff,   the  corpo-    ing  Co.   [La.]   44  So.  260. 


ration   could   not   Invoke   a   by-law    requiring 


44.     Jack  V.    National  Bk.,    17    Okl.    430,    89 


such  employments  to  be  by  formal  resolution.;  P-    -19- 
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that  they  were  nnaiithorized.*^  The  corporation  will  not  be  liable  for  the  acts  of 
its  agent  outside  of  botli  his  actual  and  apparent  authority,*^  nor  where  the  trans- 
action is  such  as  of  itself  negatives  the  authority  of  the  officer  or  agent,*'  as  where 
the  transaction  is  obviously  for  the  officer's  or  agent's  personal  benefit.*^  There 
seems  to  be  some  conflict  as  to  the  effect  of  matters  which  would  have  given  rise  to 
an  implied  authority  if  known  to  the  party  dealing  with  the  officer  or  agent,  but 
which  were  not  in  fact  known  to  him.'**' 

Whether  a  corporation  is  estopped  in  a  particular  case  is  usually  a  question  of 
fact,®"  and  the  burden  of  establishing  the  estoppel  is  on  the  party  asserting  it.^^ 
As  in  other  cases,  knowledge  on  the  part  of  the  corporation  is  essential  to  an  estop- 
pel to  deny  an  officer's  or  agent's  authority,^^  and  absence  of  notice  on  the  other 
party's  part  as  to  any  defect  of  authority.^^  One  may  also  be  precluded  by  his 
own  negligence  to  assert  an  estopped  against  the  corporation.^*  A  stockholder  may 
be  estopped  to  assail  the  authority  and  qualifications  of  officers.^^ 

Acceptance  of  benefits.'"^ — A  corporation  cannot  repudiate  transactions  of  its 
officers   and   agents   in   its  behalf   of  which   it   has   accepted   the   benefits,^^   but 


45.  Notwithstanding-  BaUinger's  Ann. 
Codes  &  St.  §  4255,  providing  that  corporate 
powers  must  be  exercised  by  its  board  of 
trustees.  McKinley  v.  Mineral  HiU  Consol. 
Min.  Co.    [Wash.]    89  P.  495. 

46.  Corporation  held  not  bound  by  fraud 
of  agent  in  issuing  bogus  stock,  where  it  had 
not  held  him  out  as  authorized  to  issue  stock 
and  had  not  been  intrusted  with  blank  cer- 
tificates, stock  books,  or  seal.  Rogers  v. 
Southern  Fiber  Co.   [La.]  44  So.  442. 

47.  Published  notices  designed  to  secure 
proxies  to  faction  of  directors  held  to  show 
on  their  face  that  they  were  beyond  the 
scope  of  the  authority  of  the  directors  caus- 
ing the  publication,  and  hence  corporation 
was  not  liable  to  publisher.  Lawyers'  Ad- 
vertising Co.  V.  Consolidated  R.,  Lighting  & 
Refrigerating  Co.,  187  N.  Y.  395,  80  N.  E.  199. 

Absence  of  corporate  seal  upon  an  instru- 
ment given  in  behalf  of  the  corporation  is 
not  sufficient  to  give  notice  that  the  officer 
representing  the  Corporation  is  without  au- 
thority in  tlie  premises,  when  the  instrument 
is  not  such  as  to  require  a  seal.  Cook  v. 
American  Tubing  &  Webbing  Co.  [R.  I.]  65  A. 
641. 

48.  When  one  received  stock  issued  to 
issuing  officer.  Lucile  Dreyfus  Min.  Co.  v. 
Willard  [Wash.]  89  P.  935.  One  receiving 
from  officer  corporation's  draft  in  payment 
of  debt  due  from  such  officer  cannot  rely  on 
apparent  authority  of  officer.  Home  Sav.  Bk. 
V.  Otterbach  [Iowa]  112  N.  W.  769.  Request 
of  officer  borrowing  money  ostensibl.v  for 
his  corporation  that  check  be  made  to  iiim- 
self  did  not  charge  lender  with  notice  that 
loan  was  for  officer's  benefit  where  previous 
loan  had  been  made  in  same  manner  and  had 
been  paid  by  corporation  without  complaint. 
Martin  &  Co.  v.  Logan,  30  Ky.  L.  R.  799,  99 
S.   W.   648. 

40.  One  dealing  with  a  corporate  officer 
in  ignorance  of  acts  which  might  give  rise  to 
an  implied  authority  cannot  rely  on  such 
acts.  First  Nat.  Bk.  v.  Abilene  Hotel  Co. 
[Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  9,  103  S.  W. 
1120.  Where  proper  inquiry  by  one  dealing 
with  a  corporate  oflficer  would  have  revealed 
an  apparent  authority  in  the  premises,  he  is 
entitled    to    the     benefit    of    such    authority, 


though    he    made    no    inquiry.     Ward   v.    City 
Trust  Co.,   117  App.  Div.   130,   120  N.  Y.   S.   50. 

50.  Held  question  of  fact  whether  corpo- 
ration was  estopped  to  deny  authority  of 
president,  who  had  succeeded  individually 
to  the  corporation's  business,  to  execute  note 
in  name  of  corporation.  La  Plant  v.  Pratt- 
Ford  Greenhouse   Co.    [Minn.]    112   N.   W.   889. 

51.  Home  Sav.  Bk.  v.  Otterbach  [Iowa] 
112  N.  W.  769. 

52.  Where  corporation  did  not  know  tliat 
agent  was  overdrawing  its  bank  account  and 
did  not  lead  bank  to  suppose  that  he  liad 
such  authority,  corporation  not  liable  for 
overdraft.  Merchants'  Nat.  Bk.  v.  Nichols  & 
Shepard  Co.,  223  111.  41,  79  N.  E.  38. 

53.  One  receiving  from  oflScer  the  corpo- 
ration's draft  in  payment  of  debt  due  from 
such  officer  cannot  claim  estoppel,  there 
being  no  reliance  and  no  apparent  authority. 
Home  Sav.  Bk.  v.  Otterbach  [Iowa]  112  N.  W. 
769. 

54.  Corporation  not  estopped  to  repudiate 
liability  to  bank  for  overdraft  by  agent  by 
reason  of  its  failure  to  examine  pass  book, 
where  bank  was  negligent  in  failing  to  as- 
certain scope  of  agent's  authority  and  sent 
pass  book  and  notice  of  overdraft  to  agent 
instead  of  to  the  corporation.  Merchants'^ 
Nat.  Bk.  V.  Nichols  &  Shepard  Co.,  223  111. 
41,  79  N  .E.   38. 

55.  Stockholder  who  had  opportunity  to- 
prevent  transactions  leading  up  to  election 
of  directors  and  certain  course  of  manage- 
ment by  them,  but  who  acquiesced  until 
rights  of  new  stockholders  had  intervened 
and  until  directors  had  succeeded  in  saving 
corporation's  property  from  loss,  held  estop- 
ped to  assert  disqualification  of  such  di- 
rectors by  reason  of  alleged  fraud  of  certain 
.stockholdiMS  in  acquiring  their  stock.  Jone.s 
V.  Bonanza  Min.  &  Mill.  Co.  [Utah]  91  P. 
273. 

56.  See  7  C.  L.  921. 

57.  Held  liable  on  note,  the  consideration! 
of  which  it  liad  received  and  enjoyed.  Mc- 
Kinley V.  Mineral  Hill  Consol.  Min.  Co. 
[Wash.]  89  P.  495.  Where  a  corporation  ac- 
cepts services  of  one  employed  by  oflicer. 
Kelly  v.  Jersey  City  Water  Supply  Co.  [N.  J. 
Err.  &  App.]  67  A.  108.     Services  of  attorney. 
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this  doctrine  does  not  apply  where  the  transactions  are  in  behalf  of  the  officer  or 
agent  personall3^^^  Wliere  the  corporation's  liability  on  account  of  acceptance  of 
benefits  depends  upon  such  acceptance  being  a  ratification,  knowledge  is  essential 
to  its  liability.^^  Where  the  corporation  wishes  to  repudiate  the  transaction,  it 
must  at  least  offer  to  restore  the  statu  quo.®" 

(§15)  L.  Ratification  of  unauthorized  acts.^^ — A  corporation  may  ratify 
any  act  or  contract  made  in  its  behalf  which  it  might  have  lawfully  done  or  made 
originally.*'-  Unauthorized  acts  of  the  directors  may  be  ratified  by  the  stockholders  ^^ 
without  formal  meeting  of  stockholders,^*  and  unauthorized  acts  of  other  officers 
and  agents  may  be  ratified  by  the  directors  without  a  formal  meeting  and  resolu- 
tion.''^ Subject  to  the  qualification  that  full  knowledge  of  the  facts  is  essential  to 
a  ratification,^*'  a  ratification  may  arise  from  a  demand  for  the  completion  of  the 
transaction,®^  an  attempt  to  enforce  the  obligations  arising  out  of  the  transaction,®* 


Bernstein  v.  Llspenard  Realty  Co.,  53  Misc. 
273,  103  N.  Y.  S.  210.  Acceptance  of  service 
and  payment  of  wages  of  employe  for  seven 
months.  Conkey  Co.  v.  Goldman,  125  111.  App. 
161.  Services  of  financier  in  assisting  reor- 
ganization. Rosehill  Cemetery  Co.  v.  Demp- 
ster, 223  111.  567,  79  N.  E.  276.  Unauthor- 
ized settlement  of  obligations  due  corpora- 
tion. Petersen  v.  Elholm,  130  Wis.  1,  109 
N.  W.  76.  In  suit  against  maker  of  note 
payable,  to  corporation  and  indorsed  by  it 
through  its  vice-president  to  plaintiff,  au- 
thority of  vice-president  to  make  the  in- 
dorsement sustained  by  acceptance  of  pro- 
ceeds of  note  by  corporation.  Jones  v. 
Evans  [Cal.  App.]  91  P.  532.  Bond  pledged 
to  secure  advance  obtained  and  used  by  cor- 
poration. Varmers'  Loan  &  Trust  Co.  v. 
Madison  Mfg.  Co.,  153  F.  310.  Acceptance  of 
sale  of  stock  made  by  agent  employed  by 
secretary  w^ho  was  unauthorized  in  the 
premises,  with  knowledge ,  that  agent  was 
acting  for  corporation  and  that  sale  w^as 
made  by  him,  estops  the  corporation  from 
contesting  the  stipulations  as  to  compensa- 
tion made  in  agreement  with  agent,  though 
it  had  no  knowledge  of  such  stipulations. 
Bauersmith  v.  Extreme  Gold  Min.  &  Mill. 
Co.,  146  F.  95.  Corporation  bound  by  power 
to  confess  judgment  under  lease  executed 
by  its  president,  where  it  took  possession  of 
and  occupied  the  premises  under  the  lease 
which  it  liad  in  its  possession.  Higbie  Co.  v. 
Weeghman  Co.,  126  111.  App.   97. 

58.  Corporation  not  liable  on  individual 
note  of  officer  though  it  received  proceeds. 
Andrews  Co.  v.  National  Bk.  [Ga.]  58  S.  E. 
f33.  Corporations  not  liable  for  overdraft  on 
its  bank  account  by  its  agent,  though  such 
overdrafts  were  applied  to  his  legitimate 
expenses,  when  in  fact  they  were  made  to 
cover  defalcations  by  him.  Merciiants'  Nat. 
Bk.  Co.  V.  Nichols  &  Shepard  Co.,  223  111.  41, 
79  N.    E.    38. 

59.  Where  corporation  paid  consideration 
recited  in  conveyance  to  one  in  whose  name 
it  procured  grants  from  state  without  knowl- 
edge of  agreement  of  its  agent  to  pay  such 
person  a  certain  consideration,  the  accept- 
ance and  retention  of  tlie  survey  did  not  ren- 
der it  liable  on  such  agreement.  Hurlbut  v. 
Oainn  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  142. 
103  S.  W.  409. 

60.  Corporation  cannot  repudiate  note, 
given  in  renewal  of  one  concededly  valid,  on 
ground   that   officer   signing  it   had   gone   out 


of  office  without  offering  to  restore  the  status 
quo.  Houts  V.  Sioux  City  Brass  Works 
[Iowa]   110  N.  W.  166. 

61.  See  7  C.  L.  922. 

62.  Bishop  V.  Fuller  [Neb.]   110  N.  W.  715. 

63.  Note  executed  by  president  and  secre- 
tary for  advances  to  corporation  by  president 
held  validated  by  ratification  by  board  of  di- 
rectors. Gumaer  v.  Cripple  Creek  Tunnel, 
Transp.  &  Min.  Co.    [Colo.]   90  P.  81. 

64.  Action  of  directors  ratified  by  accept- 
ance of  benefits.  Rosehill  Cemetery  Co.  v. 
Dempster,  223  111.  567,  79  N.  E.  276. 

6.'>.  Davis  V.  Brown  County  Coal  Ci.  [S. 
D.]  110  N.  W.  113.  Where  each  member  of 
board  kneiv  of  and  acquiesced  in  authorized 
contract  made  by  president.  Davis  v.  Brown 
County  Coal  Co.   [S.  D.]   110  N.  W.   113. 

66.  Conqueror  Gold  Min.  &  Mill.  Co.  v. 
Ashton  [Colo.]  90  P.  1124;  Hurlbut  v.  Gainor 
[Tex.  Civ.  App]  18  Tex.  Ct.  Rep.  142,  103  S. 
W.  409.  Corporation  held  not  charged  with 
knowledge  of  entries  by  treasurer  of  credits 
on  claims  due  corporation  so  as  to  estop  it 
from  repudiating  such  credits  as  fraudulent. 
National  iriollow  Brake-Beam  Co.  v.  Chicago 
R.  Equipment  Co.,  226  111.  28,  80  N.  E.  556. 
Where  picture  was  hung  in  church  for  ex- 
hibition and  for  accommodation  of  artist,  the 
subsequent  exhibition  of  sucli  picture  in 
same  church  after  it  liad  been  removed  there- 
from did  not  charge  congregation  with  no- 
tice of  purchase  by  president  of  their  corpo- 
ration. Sword  V.  Reformed  Congregation,  29 
Pa.  Super.  Ct.  626.  Use  of  one's  name  in 
order  to  practice  fraud  upon  state  in  procur- 
ing land  which  it  was  not  permitted  under 
tlie  law  to  purchase  did  not  charge  corpora- 
tion with  notice  that  its  agent  had  agreed, 
without  its  authority,  to-  convey  such  party 
a  certain  portion  of  its  land.  Hurlbut  v. 
Gainor  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  142, 
103  S.  W.  409. 

Knowledge  of  directlors  subsequently 
elected  after  the  transaction  has  been  fully 
ratified  is  immaterial,  as  where  employment 
of  accountants  by  authority  of  president  was 
ratified  by  incumbent  directors,  and  the  pres- 
ident concealed  such  employment  from  new 
directors  elected  before  completion  of  such 
employment.  Teele  v.  Consolidated  Amuse- 
ment Co..  102  N.  Y.  S.  666. 

67.  Demand  by  plaintiff  corporation  for 
fulfillment  of  what  it  conceived  to  be  terms 
of  contract  held  .sufficient  ratification  to  make 
proof  of  authority   of   its   president    to   sigu 
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acceptance  of  indemnity  from  tlie  officers  or  agents,*'^  acquiesence/"  or  failure  to 
repudiate."^  or  acceptance  of  benefits,'^  but  not  from  a  mere  attempt  to  liold  the 
officer  liable,"^  or  from  the  acts  or  admissions  of  officers  acting  in  their  personal 
capacity,^*  nor  can  tlie  corporation  ratify  after  repudiation  by  the  other  partyJ' 
A  ratification  is  unavailable  unless  pleaded/®  but  the  allegation  may  be  in  general 

terras." 

(§  15)  M.  Notice  to  or  knowledge  of  officers  or  agents  as  notice  to  or  l-nowl- 
edge  of  corporation?^ — The  rule  that  notice  to  an  officer  or  agent  is  notice  to  the 
corporation  ''^  applies  only  where  it  is  the  duty  of  the  officer  to  communicate  his 
knowledge  to  the  corporation,^*'  and  the  circumstances  are  such  as  not  to  rebut  the 
presumption  of  the  performance  of  such  duty.^^  The  knowledege  of  an  officer  will 
not,  therefore,  be  imputed  to  the  corporation  unless  received  in  an  official  capacity,^^ 
or  under  such  circumstances  as,  in  fidelity  to  the  corporation,  require  him  to  impart 
it  to  the  corporation,*^  nor  will  the  officer's  knowledge  be  imputed  to  the  corporation 
where  it  does  not  relate  to  matters  within  the  scope  of  his  duties,^*  but  under  some 
circumstances  notice  to  an  officer  in  one  capacity  may  be  notice  to  him  in  another 
capacitv  and  thus  operates  as  notice  to  the  corporation.^^  The  presumption  of  per- 
formance of  duty  by  communication  to  the  corporation  may  be  rebutted  by  the  per- 
sonal interest  of  the  officer  in  the  transaction,^®  but  such  is  not  the  necessary  result 


contract    unnecessary.     Mebius    &    Drescher 
Co.   V.  Mills.   150   Cal.   229,   S8   P.   917. 

68.  Suit  by  corporation  on  contract  exe- 
cuted by  president  held  suflRcient  ratification, 
in  absence  of  issue  as  to  authority  to  sign, 
to  dispense  with  proof  of  original  signing  by 
corporation.  Melbius  &  Drescher  Co.  v.  Mills, 
150  Cal.  229,  8S  P.   917. 

69.  Bank  accepting  unauthorized  check 
released  from  liability  by  corporation's 
waiver  of  the  tort  of  its  officers  and  accept- 
ance from  them  of  security  for  repayment  of 
amount  of  check.  Security  Warehousing 
Co.  V.  American  Exch.  Nat.  Bk.,  118  App.  Div. 
350,  103  N.  Y.  S.  399. 

70.  Torts  of  agent.  White  v.  Apsley  Rub- 
ber Co    [Mass.]   80  N.  E.  500 

71.  Freygang  v.  Vera  Cruz  &  P.  R.  Co. 
[C.  C.  A.]  154  F.  640.  Failure  to  repudiate 
cannot  be  invoked  without  a  showing  of  an 
opportunity  to  ratify  or  repudiate.  Con- 
queror Gold  Min.  &  Mill.  Co.  v.  Ashton  [Colo.] 
90  P.   1124. 

72.  Director's  repudiation  of  contract  for 
sale  of  land  in  consideration  of  commissions 
on  sales  of  other  lands  by  vendee  held  rati- 
fied b.v  corpcirat  ion's  retention  of  commis- 
sions due  vendee  and  defense  of  suit  for 
specific  performance  with  knowledge  of  di- 
rector's repudiation.  Guillaume  v.  K.  S.  D. 
Land  Co.,  48  Or.  400,  86  P.  883,  88  P.  586. 

73.  Appropriation  of  funds  by  ofRcer  for 
payment  of  own  debt  not  ratified  by  attempt 
to  hold  officer  liable.  Home  Sav.  Bk.  v.  Ot- 
terbach  [Iowa]  112  N.  W.  769.  Where  officer 
paid  personal  debt  with  corporation's  funds, 
an  attempt  to  enforce  his  liability  for  the 
conversion  was  not  an  election  of  remedies 
releasing  the  party  receiving  such  funds 
with  knowledge  of  officer's  lack  of  authority 
from  his  joint  liability  for  conversion.  Id. 
Criminal  prosecution  against  officer  held  not 
election  of  remedies  releasing  party  receiv- 
ing the  funds.      Id. 

74.  Mexican  Nat.  Coal,  Timber  &  Iron  Co., 
154   F.   217. 

75.  Jackson  Brewing  Co.  v.  Canton,  118 
La.  823,  43  So.  454. 


76.  Hurlbut  v.  Gainor  [Tex.  Civ.  App.]  18 
Tex.   Ct.   Rep.    142,    103   S.   W.    409. 

77.  General  allegation  not  objectionable 
as  being  allegation  of  conclusion.  San  An- 
tonio Light  &  Pub.  Co.  v.  Moore  [Tex.  Civ. 
App.]   19  Tex.  Ct.  Rep.  412,  101  S.  W.  867. 

78.  See   7   C.   L.    923. 

79.  Knowledge  of  executive  officer  of  un- 
autiiorized  settlement  of  claim  due  corpora- 
tion held  knowledge  of  corporation  so  as  to 
bind  it  by  acquiescence  and  acceptance  of 
benefits.  Petersen  v.  Elholm,  130  Wis.  1,  109 
N.  W.  76.  Notice  to  anyone  in  charge  of 
train  is  notice  to  company  as  to  disease 
ainong  livestock  being  carried.  Council  v. 
St.  Louis,  etc.,  R.  Co.,  123  Mo.  App.  432,  100 
S    W.   57. 

80.  Clement  v.  Young-McShea  Amusement 
Co.   [N.  J.  Law]   67  A.   82. 

81.  Woodworth  &  Co.  v.  Carroll  [Minn.] 
112    N.    W.    1054. 

82.  Knowledge  of  directors.  Reed  v. 
Munn   [C.  C.  A.]  148  F.  737. 

83.  Reed  v,  Munn  [C.  C.  A.]  148  F.  737. 
Corporation  enjoined  from  using  trade  se- 
crets learned  from  its  president,  a  former 
director  of  the  owner  of  such  secrets,  knowl- 
edge of  such  president  being  imputable  to 
his  corporation  so  as  to  charge  latter  with 
notice  of  its  president's  breach  of  confidence. 
Vulcan  Detinning  Co.  v.  American  Can  Co. 
[N.  J.  Err.  &  App.]   67  A.  339. 

84.  Notice  to  president  of  unauthorized 
acts  of  pi-edecessor  as  to  matters  mt  'vitliin 
scope  of  duties  and  authority  of  office  of 
presidency  is  not  notice  to  the  corporation. 
Sword  V.  Reformed  Congregation,  2  9  Pa. 
Super.  Ct.  626. 

8.%.  Knowledge  of  contract  made  by  gen- 
eral manager  imputed  to  corporation  where 
same  party  was  also  superintendent,  secre- 
tary, and  treasurer.  Lewiston  Lumber  & 
Box  Co.  V.  Garvey  [Idaho]  89  P.  940. 

86.  Corporation  not  bound  by  knowledge 
of  officer  or  agent  acting  in  own  interest. 
Pueblo  Sav.  Bk.  v.  Richardson  [Colo.]  89  P. 
799.  Notice  tiiat  note  executed  to  president 
was      merely      for      accommodation.     Wood- 


9  Cur.  Law. 


CORPOKATIONS  §  15P. 


791 


where  the  officer  or  agent  is  acting  in  the  joint  interest  of  himself  and  the  corpora- 
tion.®^ Notice  to  a  stockholder  or  director  prior  to  the  organization  of  the  corpora- 
tion will  not  ordinarily  constitute  notice  to  the  corporation,*®  but  when  a  promoter 
becomes  to  all  intents  and  purposes  the  corporation,  the  latter  will  be  charged  with 
knowledge  of  the  former  acquired  before  organization.®^ 

(§  15)  N.  Admissions,  declarations,  and  representations  of  officers  and 
agents.^° — A  corporation  is  bound  by  the  admissions  and  declarations  of  its  officers 
and  agents  wittin  the  scope  of  their  authority  and  duties,®^  but  not  otherwise,''^ 
unless  ratified  by  the  corporation.^^^  The  corporation  is  not  bound  by  the  personal 
declarations  of  its  officers  or  agents.^* 

(§  15)  0.  Delegation  of  authority  hij  directors.^^ — A  general  delegation  of 
authority  to  an  executive  committee  extends  only  to  regular  routine  business  which 
may  be  transacted  by  directors  during  their  term.°^ 

(§15)  P.  Personal  liability  of  officers  and  agents.^' — The  officers  and  agents 
are  not  personally  bound  by  the  stipulations  of  a  contract  entered  into  by  them  in 
behalf  of  their  corporation/'®  but  they  are  liable  to  the  corporation  for  acts  of  spolia- 
tion and  misfeasance  resulting  in  loss  to  the  corporation/'^  and  may  be  called  to  an 


worth  &  Co.  V.  Carroll  [Minn.]  112  N.  W.  1054. 
Knowledge  of  lessor's  president  of  illegal 
purpose  of  lease  did  not  prevent  recovery 
of  rent  where  such  president  was  interested 
in  the  illegal  enterprise.  Brooklyn  Distilling 
Co.  V.  Standard  Distilling  &  Distributing  Co., 
105  N.  Y.  S.  264.  Notice  to  agent  of  overdraft 
by  him  on  corporation's  bank  account  not 
notice  to  corporation,  presumption  being 
that  agent  would  not  communicate  sucU  no- 
tice to  corporation.  Merchants'  Nat  Bk.  v. 
Nichols  &  Shepard  Co.,  223  111    41,  79  N.  E.  38. 

87.  Where  agent  was  president  and  gen- 
eral manager,  owned  most  of  the  stock  and 
constituted  the  corporation  in  all  its  outside 
relations,  and  acted  for  same  in  extending 
credit  to  another  corporation,  his  knowledge 
that  stock  of  latter  was  fictitiously  paid  up 
was  imputable  to  his  corporation,  though  he 
was  personally  interested  in  the  transaction 
where  he  acquired  his  knowledge  while  act- 
ing jointly  in  a  personal  capacity  and  for  the 
corporation.  Lea  v.  Iron  Belt  Mercantile 
Co.,  147  Ala.  421,  42  So.  415. 

88.  Notice  of  equitable  claim  against 
property  purchased  by  corporation.  Reed  v. 
Munn  [C.  C.  A.]  148  F.  737. 

89.  Lea  v.  Iron  Belt  Mercantile  Co.,  147 
Ala.  421,  42  So.  415. 

90.  See  7   C.  L.   924. 

91.  Admission    of    president    of    corporate  { 
payee  of  noce  that  same  was  note  of  another 
corporation  and  not  personal  note  of  president 
of    such    corporation    held    bin  ling    on    pavee. 
Dunbar  Box  &  Lumber  Co.  v.  Martin,  53  Misc. 
312,    103    N.    Y.    S.    91.      Declaration    of   officer 
superintending    construction    of    bridge    that  ; 
they  were   going  across   river   to   get  certain  j 
timber  held  admissible   to  negative   claim   of 
corporation  that  cutting  of  some  of  suph  tim- 
ber   was    accidental.       Gray    Lumber    Co.    v.  i 
Harris,  127  Ga.  693,  56  S.  E.  252.     Declarations  ; 
of   manager   relative    to   contract   of   employ-  [ 
ment  made  four  months  after  making  of  con- 
tract held  admissible.     Brown  v.  Crown  Gold 
Mill.    Co.,    150    Cal.    376,    89    P.    86.       On    an  j 
issue    as    to    the    honesty    of    a    corporation's 
dealings,    letters    written    by    its    officers    ad- 
mitting   the    fraudulent    character    of    such 
dealings  are  admissible.     Weiss  v.  Haight  & 


Freese  Co.,  148  F.  399.  Director's  admission 
of  insolvency  of  corporation  anl  willingiies.s 
to  be  adjudged  bankrupt  held  predicated 
upon     sufficient     corporsite     exiwtence     to     l)e 

binding  and  constitute  an  act  of  bankruptcy, 
though  franchise  and  property  of  the  cor- 
poration had  been  sold  under  special  fi.  fa. 
pursuant  to  P.  L.  1870,  58,  for  benefit  of 
creditors.  Cresson  &  Clearfield  Coal  &  Coke 
Co.  V.  Stauffer  [C.  C.  A.]   148  F.  981. 

92.  Declarations  of  president  as  to  knowl- 
edge of  unauthorized  acts  of  predecessor  do 
not  bind  corporation.  Sword  v.  Reformed 
Congregation,  29  Pa.  Super.  Ct.  626. 

93.  Declaration  in  affidavit  of  canvassing 
agent  that  a  certain  property  owner  refused 
to  consent  to  construction  of  street  railroad 
held  ratified  by  the  railroad  company  wliere 
the  affidavit  was  made  a  part  of  the  papers 
upon  which  application  for  permission  to 
construct  the  road  was  made.  Shaw  v.  New 
York  El.   R.  Co.   [N.  Y.]   79  N.  E.   984. 

94.  Mere  fact  that  officers  as  individuals 
insisted  that  there  was  a  lien  against  com- 
plainant's stock,  or  that  it  was  worth  less 
than  par,  or  that  surplus  was  less  than  it 
really  was,  cannot  subject  the  corporatioii  to 
a  charge  of  fraud  or  conspiracy.  Schell  v. 
Alston  Mfg.  Co.,  149  F.  439. 

95.  See   7   C.   L.    925. 

96.  Did  not  extend  to  contract  extending 
beyond  term  of  directors  and  binding  cor- 
poration to  become  sales  agent  for  another 
corporation  engaged  in  same  business.  Com. 
mercial  Wood  &  Cement  Co.  v.  Northhampton 
Portland  Cement  Co.,  115  App.  Div.  388,  100 
N.  Y.  S.  960. 

97.  See  7  C.  L.  925. 

98.  Stipulation  as  to  good  will  on  sale  of 
corporation's  business.  Hall's  Safe  Co.  v. 
ilerring-Hall-AIarvin  Safe  Co.  [C.  C.  A.]  146 
F.  37. 

99.  Liable  for  corporate  funds  lost  In 
gaming  speculations  in  futures.  Kingston 
V.  Montgomery,  121  Mo.  App.  451,  97  S.  W. 
202.  Alternate  facts  as  alleged  held  to  sus- 
tain cause  of  action  against  officers  for  mis. 
feasance  and  spoliation.  People  v.  Equitable 
Life  Assur.  Soc,  51  Misc.  339,  101  N.  Y.  S. 
354. 
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accounting  therefor  in  equity/  and  the  liability  in  such  cases  may  be  enforced  by  the 
corporation's  receiver.-  In  a  suit  for  an  accounting,  all  the  officers  concerned  in  the 
loss  may  be  joined/  but  a  cause  of  action  against  the  officers  and  one  against  the 
corporation  alone  cannot  be  joined.*  In  an  action  at  law,  defenses  involving  intri- 
cate accounts  cannot  be  set  up.^  Limitations  do  not  commence  to  run  against  mis- 
appropriations until  they  occur,  though  made  pursuant  to  a  scheme  previously  con- 
cocted,^ nor  until  there  is  knowledge  or  notice  of  the  misappropriations.'^  Taking 
secured  notes  in  settlement  of  a  claim  against  a  director  for  funds  misappropriated 
does  not  constitute  the  making  of  a  loan  to  him.* 

Statutorij  liahUities.^ — Mere  absence  from  the  meetings  at  which  a  prohibited 
loan  is  made  and  ratified  does  not  render  a  director  liable.^"  Liability  for  the  viola- 
tion of  a  positive  statutory  prohibition  cannot  be  waived.^^  Equity  has  jurisdiction 
of  suits  to  recover  losses  made  recoverable  by  statute,  but  not  of  suits  to  recover 
statutory  penalties.^^  Statutes  making  directors  liable  as  sureties  for  their  fellow 
directors  and  other  officers  ^^  are  strictlv  construed.^* 


1.  Mutual  Life  Ins.  Co.  v.  McCurdy,  118 
App.  Div.  822,  103  N.  Y.  S.  840.  Officer, 
through  control  of  directors,  secured  invest- 
ment by  corporation  in  worthless  bonds  of 
another  corporation  in  which  he  was  inter- 
ested. Pepper  v.  Addicks,  153  F.  383  Bill  in 
suit  against  president  for  accounting  held 
sufficiently  definite  and  certain.  Mutual  Life 
Ins.  Co.  V.  McCurdy.  118  App.  Div.  822,  103 
N.  Y.  S.  840.  Only  singrle  cause  of  actiou  for 
an  accounting  arises  out  of  several  appro- 
priations or  disbursements  during  continuous 
incumbency.     Id. 

Pleading:  Allegation  of  systematic  pay- 
ment of  excessive  salaries  held  to  sufficiently 
suggest  a  waste  of  assets  through  misfeas- 
ance. People  v.  Equitable  Life  Assur.  Soc,  51 
Misc.  339.  101  N.  Y.  S.  354.  Allegation  of 
payment  of  salaries  "in  excess  of  the  value 
of  services  rendered"  held  an  allegation  of 
fact.  Id.  Allegation  that  defendants  caused 
corporation's  funds  to  be  lent  at  small  rate 
of  interest  to  corporation  in  which  they  were 
stockliolders,  and  to  whicli  the  lending  cor- 
poration was  paying  interest  at  a  greater 
rate  in  fictitious  loans,  lield  not  susceptible 
to  construction  as  involving  mere  matter  of 
business  judgment,  especially  when  taken  in 
connection  with  allegation  tliat  defendants 
permitted  assets  to  be  wasted  and  acquired 
to  tliemselves  or  transferred  to  others  tlie 
funds  wliicli  the  corporation  was  permitted 
to  lose.  Id.  Allegation  that  defendants 
voted  personally  on  the  transaction  charged 
as  constituting  a  spoliatioii  is  not  essential, 
allegation  that  they  caused  and  permitted  it 
being  sufficient.  Id.  Under  C^ode  Civ.  Proc. 
§§  1781,  1782,  authorizing  Niiit  by  attorney 
general  to  compel  officers  to  repay  to  the 
corporation  value  of  corporation's  property 
which  they  have  acquired  to  tliemselves  or 
lost  or  wasted  through  violation  of  their 
duties,  the  attorney  general  may  bring  such 
suit  in  equity  where  loss  is  through  mis- 
feasance, as  well  as  where  it  is  througli  mal- 
feasance and  fraud,  tliougli  the  corporation 
could   only   sue   at   law   for   misfeasance       Id. 

2.  Claim  against  officer  for  money  misap- 
propriated by  him  may  be  enforced  by  cor- 
poration's receiver.  Richardson  v.  Agnew 
[Wash.]  89  P.  404.  Petition  by  receiver  held 
to  state  cause  of  action  against  officers  for 
unlawfully  appropriating  corporation's  funds. 


McGreger   v.    Witham,    126    Ga.    702,    56    S.    E. 
55. 

3.  Though  sucli  acts  were  at  different 
times  and  the  periods  of  the  officers'  service 
do  not  coincide,  the  separate  instances  of  loss 
not  being  separate  causes  of  action,  but  nec- 
essary allegations  of  fact  to  support  one 
cause  of  action  for  an  accounting.  People  v. 
Equitable  Life  Assur.  Soc,  51  Misc.  339,  101 
N.    Y.   S.    354. 

4.  In  suit  by  attorney  general,  under  Code 
Civ.  Proc.  §§  1781,  1782,  against  corporation 
officers  for  an  accounting  as  to  losses 
through  misfeasance,  it  was  improper  to  join 
a  cause  of  action  for  failure  to  distribute 
surplus  to  stockholders,  such  cause  of  action 
being  against  the  corporation  alone.  People 
V.  Equitable  Life  Assur.  Soc,  51  Misc.  339. 
101  N.  Y.  S.  354.  There  was  also  defect  of 
parties  as  to  latter  cause  of  action,  in  that 
all    stockholders    were   not   joined.      Id. 

5.  In  action  at  law  by  corporation  against 
officer  for  misappropriation  of  funds,  defend- 
ant cannot  set  up  a  settlement  witli  the  only 
otlier  stockholder  besides  himself  involving 
intricate  accounts.  Leigh  v.  National  Hol- 
low Brake-Beam  Co..  223  111.  407,  79  N.  E. 
175. 

6.  McGregor  v.  Witham,  126  Ga.  702,  56  S. 
E.   55. 

7.  Limitations  did  not  begin  to  run 
against  suit  against  officers  for  misapropria- 
tions  so  long  as  neither  the  directors  nor 
stockholders  were  cognizant  of  such  mis- 
apiiropriations  and  could  nut  have  discovered 
them  by  due  diligence.  McGregor  v,  Witham, 
126  Ga.  702.  56  S.   E.  55. 

8.  Murphy  v.  Penniman  [Md.]  66.  A  282. 
Hence  a  bill  is  demurrable  where  it  does  not 
show  whether  the  losses  charged  resulted 
from  sucli  a  transaction  or  from  other  trans- 
actions  alleged   as   constituting   loans.      Id. 

9.  See  7  C.  L.  926. 

10.  Murphy  v.  Penniman  [Md.]  66  A.  282; 
Thomas  v.  Penniman   [Md.]   66  A.  281. 

11.  Ijiability  of  a  director  for  voting  for 
the  payment  of  dividends  out  of  the  capital 
stock  cannot  be  waived  by  either  the  direc- 
tors or  a  majority  of  the  stockholders,  since 
P.  L.  1896,  §  30.  positively  prohibits  such 
payment.  Siegman  v.  Electric  Vehicle  Co. 
[N.  J.   Err.  &  App.]    65  A.   910. 

12.  Under  a  statute   authorizing  recovery 
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(§  15)  Q.  Liahiliiy  of  officers  for  mismanagement}'"  The  officers  of  a  cor- 
poration are  personally  liable  for  losses  flowing  from  their  mismanagement  of  the 
corporate  affairs.^^  This  liability  grows  out  of  the  fiduciary  position  held  by  the 
officers/^  and  the  act  charged  must  be  a  corporate  act.^^  Liability  may  fall  upon  a 
de  facto  as  well  as  a  de  jure  officer.^^  The  suit  to  recover  such  losses  may  be  brought 
by  the  corporation  -^  or  its  receiver,^^  and  against  all  persons  concerned  in  such 
losses.-^  A  stockholder  may  be  estopped  to  sue.-^  Several  acts  of  mismanagement  or 
spoliation  occuring  during  an  officer's  incumbency  constitute  a  single  cause  of  ac- 
tion."* The  bill  or  complaint-^  must  allege  that  defendants  were  directors  or 
officers.-^  The  cause  of  the  losses  complained  of  may  be  alleged  in  the  alternative  as 
being  either  the  defendant's  participation  in  wrongful  transactions  or  his  negli- 
gence.'' A  settlement  with  and  release  of  a  portion  of  the  defendants  does  not  neces- 
sarily release  the  others.-* 


of  amount  loaned  to  director  and  losses  and 
expenses  resulting  therefrom  the  latter  may 
be  recovered  in  equity,  Ijut  not  the  former 
independently  of  the  latter.  Murphy  v.  Pen- 
niman    [Md.]    66  A.   282. 

13.  Const,  art.  12,  §  3,  making-  directors 
liable  for  money  embezzled  or  misappropri- 
ated by  officers  of  the  corporation,  creates 
only  a  suretyship  liability.  Hercules  Oil 
Refining  Co.  v.  Hocknell  [Cal.  App.]   91  P.  341. 

14.  Act  of  officer  having  no  stock  to  sell 
for  corporation  in  selling  in  own  behalf 
stock  for  future  deliverj-,  and  subsequent 
purchasing  of  treasury  stock  at  less  price 
and  delivering  same  to  purchasers,  held  not 
misappropriation  where  he  paid  fair  value 
for  stock  at  time  of  his  purchase.  Hercules 
Oil  Refining  Co.  v.  Hocknell  [Cal.  App.]  91  P. 
341. 

15.  See  7  C.  L.  926. 

16.  Continuing  an  officer  in  office  after 
knowledge  of  defalcations  and  misappropria- 
tions by  him.  Murpliy  v.  Penniman  [Md.]  66 
A.  282.  Allowing  officer's  bond  to  lapse  after 
knowledge  of  misappropriations  covered 
thereby.  Id.  "Where,  in  order  to  show  sufficient 
reserve  to  entitle  corporation  to  do  business 
in  foreign  state,  a  reserve  company  was 
created,  a  certain  nuniber  of  shares  of  which 
were  purchased  by  directors  and  resold  to 
their  corporation,  the  desired  result  being 
accomplished,  but  the  shares  thus  sold  being 
worthless,  and  subsequently,  in  order  to 
make  another  sucli  report,  the  same  shares 
were  purchased  by  the  directors  from  their 
corporation  with  money  taken  from  its 
treasury.  Bowers  v.  Male,  186  X.  T.  S.  28,  78 
N.  E.  577.  Igrnoranee  of  matters  which  it 
Is  the  duty  of  the  oflScers  to  know  will  not 
excuse  them.  Elliott  v.  Farmers'  Bk.,  61  "W 
Va.    641.   57    S.    E.    242. 

17.  Elliott  V.  Farmers'  Bk  ,  61  W.  Va.  641, 
57    S.    E.    242.  I 

18.  Director's  knowledge  of  purpose  of 
unauthorized  loan  to  president  and  his  un- 
official consent  thereto  which  did  not  enable 
the  president  to  obtain  the  money  did  not 
render  director  liable  therefor.  Hirsch  v. 
Jones,  115  App.  Div.  156,   100  N.  Y.  S.  687. 

19.  Mutual  Life  Ins.  Co.  v.  McCurdy,  118 
App.  Div  815,  103  N.  Y.  S.  829. 

20.  Suit  against  oflScers  to  recover  funds 
wrongfully  withdrawn  by  them  from  a  de- 
positary. McRee  v.  Mexican  Gulf  Oil  & 
Mineral  Co.,  127  Ga.   383,  56  S.  E.  451.  j 

21.  "Where  directors  sold  worthless  stock 
to    corporation    as    part   of   plan    to    raise    re-  i 


serve  required  by  statute.  Bowers  v.  Male, 
186  N.  Y.  S.  28,  78  N.  E.  577.  Fact  that  one 
of  directors  sought  to  be  charged  in  a  suit 
by  receivers  is  also  a  receiver,  and  as  such 
a  party  plaintiff,  is  not  ground  for  demurrer 
where  the  case  for  the  plaintiff  is  really  con- 
trolled by  attorney  appointed  by  the  court. 
Murphy  v.  Penniman  [Md.]   66  A.  282. 

22.  Bill  not  subject  to  objection  for  mul- 
tifariousness on  account  of  the  various 
causes  of  action  stated  where  it  alleges  that 
all  the  defendants  were  connected  with  all 
the  acts  complained  of.  Murphy  v.  Penni- 
man  [Md.]   66  A.  282. 

23.  Evidence  in  suit  by  stockholder 
held  sufficient  to  warrant  inference  that 
stockholder  knew  of  and  acquiesced  in 
practices  of  director  charged  as  mismanage- 
ment in  suit  by  stockholder.  Daven- 
port V.  Crowell,  79  Vt.  419,  65  A.  557.  Holder 
of  stock  will  not  be  heard  to  complain  on  the 
ground  that  it  was  illegally  sold  by  the  di- 
rectors to  the  president.  Gumaer  v.  Cripple 
Creek  Tunnel  Transp.  &  Min.  Co.  [Colo.]  90 
P.  81. 

24.  Mutual  Life  Ins.  Co.  v.  McCurdy,  118 
App.  Div.  815,   103  N.  Y.  S.  829. 

25.  Bill  held  not  demurrable  for  uncer- 
tainty in  alleging  the  cause  of  action  against 
tlie  defendants.  ISIurphy  v.  Penniman  [Md.] 
66  A.  282.  Petition  against  president  and 
secretary  for  withdrawal  of  corporate  funds 
from  depositary  for  wrongful  purpose  held 
good  on  demurrer.  McRee  v.  Mexican  Gulf 
Oil  &  Mineral  Co.,   127   Ga.   383,   56   S.   E.   451. 

26.  Since  stockholders  are  not  liable  for 
mismanagement.  Brown  v.  Utopia  Land  Co., 
118  App.  Div.  364,  103  N.  Y.  S.  50. 

27.  Mutual  Life*  Ins.  Co.  v.  McCurdy,  118 
App.   Div.   815,    103   N.   Y.   S.  829. 

28.  Other  defendants  only  entitled  to 
credit  on  recovery  against  them.  Murphy  v. 
Penniman  [Md.]  66  A.  282.  Court  order  au- 
thorizing receivers  to  settle  with  portion  of 
defendants  did  not  authorize  release  under 
seal,  and  hence  such  release  did  not  discharge 
other  defendants.  Id.  "V\'here  portion  of  de- 
fendants settled  with  receivers  on  under- 
standing that  release  under  seal  would  be 
executed  to  them,  and  such  release  wa.s  so 
executed,  but  without  authority  of  court,  the 
other  defendants  were  not  released,  but  the 
effect  of  the  sealed  release  could  be  avoided 
by  repayment  of  the  amount  paid  by  the  de- 
fendants who  were  parties  to  the  release. 
Id. 
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Statntory  actions  against  directors."^ 

(§15)  R.  Dealings  between  a  corporation  and  the  directors  or  other  officers, 
and  personal  interest  in  transactions.^'^ — The  officers  of  a  corporation  cannot  repre- 
sent it  in  matters  in  which  they  are  interested."^  An  officer,  tlierefore,  cannot  in  his 
official  capacity  deal  with  himself  in  a  personal  capacity,^-  but  the  mere  lending  of 
tlie  corporation's  credit  in  a  transaction  in  which  an  officer  is  interested  is  not  neces- 
sarily fraudulent.^^  Nor  will  a  transaction  necessarily  be  stamped  as  fraudulent 
merely  because  an  officer  secures  an  advantage  by  superior  diligence  in  looking  after 
his  rights/*  nor  by  irregular  bookkeeping  by  which  a  transaction  is  kept  off  the 
books  of  the  corporation.^'^  Nor  is  a  director  bound  by  an  agreement  with  his  co- 
directors  to  do  an  ultra  vires  act.^^  But  officers  and  agents  will  not  be.  allowed  to  use 
their  official  powers  and  authority  to  acquire  benefits  to  themselves  at  the  expense  of 
the  corporation/"  or  to  otherwise  acquire  benefits  in  violation  of  their  trust  relation/^ 
and  they  will  be  treated  as  trustees  ex  maleficio  for  the  corporation  as  to  all  property  ^® 
or  profits  **  thus  acquired,  unless  to  do  so  might  work  detriment  to  the  interests  of 
the  other  party  to  the  transaction,*^  and  the  officer  is  liable  to  an  accounting  in  equity 
therefor,*-  and  in  a  proper  case  an  injunction  may  issue  in  aid  of  such  accounting,*^ 


29.  See  5  C.  L.  817. 

30.  See  7  C.  L.  927. 

31.  Haines  Mercantile  Co.  v.  Highland 
Gold  Mines  Co.  [Or.]  88  P.  865.  Notes  and 
mortgage  executed  to  director  to  pay  for 
stock  purchased  from  him  by  another  direc- 
tor lield  invalid  as  to  creditor  of  corporation. 
Id. 

32.  Officer  having  power  to  lend  money 
cannot  lend  money  to  himself  or  to  others 
for  his  own  benefit  when  such  otliers  know 
purpose  of  loan.  McGregor  v.  Witham,  126 
Ga.  702,  56  S.  E.  55. 

33.  When  manager  borrowed  money  on 
corporation's  note  and  turned  same  over  to 
his  wife,  also  an  officer  and  the  largest 
stockholder,  and  who  paid  both  note  and 
interest.  Figge  v.  Bergenthal,  130  "Wis.  594, 
10^1  N.  W.  5S1.  Rehearing  denied.  Id.,  110 
N.  "W.  798.  Where  officers  pledged  own  prop- 
erty to  secure  personal  loan,  a  pledge  at 
the  same  time  of  corporation's  property  to 
secure  loan  the  proceeds  of  which  went  to 
corporation  held  not  I'endered  fraudulent  by 
clause  in  pledge  agreement  that  property 
might  be  held  for  all  debts  of  pledgor  to 
pledgee  where  such  clause  was  afterwards 
canceled.  Figge  v.  Bergenthal,  130  Wis.  594, 
109  N.  W.  581. 

34.  A  judgment  against  a  corporation  in 
favor  of  tlie  wife  of  a  director  will  not  be 
vacated  at  the  instance  of  its  receiver  merely 
because  procured  through  selfish  activity  of 
Fuch  director  and  the  purposeless  inaciivity 
of  the  othtT  directors.  Gen.  Corp.  Act,  §§  64. 
8C,  Gen.  St.  pp.  919,  924,  providing  that  on 
final  di.ssolution  of  coi-poration  its  property 
f^hall  be  vested  in  its  stockliolders  as  ten- 
ants in  common,  having  no  application  to 
such  a  case.  Shinn  v.  Kummerle  [N.  J.  Eq.] 
66   A.   949. 

35.  Where  manager  borrowed  money  for 
his  wife  on  corporation's  note  which  was  not 
charged  to  the  wife,  wlio  was  also  an  officer, 
but  the  note  was  treated  as  her  obligation, 
and  .she  paid  it  and  th(>  interest  tiiereon. 
Figge  v.  Bergenthal,  130  Wis.  594,  109  N.  W. 
581.      Rehearing  denied.   Id.,    110   N.   W.    798. 

36.  Where  the  corporation  has  no  power 
to    purchase    its    own    stock,    a    director    may 


disregard  an  agreement  with  his  codirectors 
to  purchase  for  the  corporation  and  may  pur- 
chase for  himself.  Dacovich  v.  Canizas  [Ala.] 
44   So.  473. 

37.  President,  acting  as  general  manager, 
occupies  fiduciary  relation  towards  stock- 
holders, and  cannot  in  the  course  of  such 
management  secure  to  himself  any  advan- 
tage or  profit  not  known  to  the  stockholders. 
Levis  v.  Hammersmith  [Ind.  App  ]  81  N.  E. 
614. 

38.  Cannot  acquire  for  own  benefit  lease 
of  premises  occupied  by  corporation.  Jack- 
sonville Cigar  Co.  v.  Dozier  [Fla.]   43  So.  523. 

39.  Lease  of  premises  occupied  by  cor- 
poration and  acquired  by  director.  Jack- 
sonville Cigar  Co.  v.  Dozier  [Fla.]  43  So.  523. 
Stock  purchased  with  corporate  funds  is 
held  in  trust  for  corporation  tliough  it  has 
no  power  to  purchase  such  stock.  Dacovich 
V.  Canizas  [Ala.]  44  So.  473.  Stock  of  cor- 
poration purchased  witli  corporate  funds. 
Barker  v.  Montana  Gold,  Silver,  Platinum  & 
Telurium  Min.  Co.,  35  Mont.  351,  89  P.  66.  It 
is  immaterial  whether  such  profits  are  de- 
rived directly  or  indirectly  from  the  corpo- 
rate funds.  Id.  When  corporation's  stock 
was  purcliased  by  officer  p.artly  with  corpo- 
rate and  partly  with  own  funds,  he  was  en- 
titled to  amount  of  stock  proportionate  to 
amount    of   own    funds    invested.      Id. 

40.  Sale  of  goods  to  corporation  by  part- 
nership of  which  the  manager,  purchasing 
agent,  and  director  of  corporation  was  se- 
cret member.  Lozier  Motor  Co.  v.  Ball,  53 
Misc.  375.  104  N.  Y.  S.  771.  Where  purchas- 
ing agent  purchased  goods  from  partnership 
of  wliich  lie  was  secret  member.  Rickert  v. 
White,  54  Misc.  114,  105  N.  Y.  S.  653. 

41.  Enforcement  of  trust  as  to  lease  to 
director  of  premises  occupied  by  corporation 
refused  where  it  appeared  that  director  re- 
quested lease  to  corporation  which  was  re- 
fused by  lessors  for  reasons  which  did  not 
appear,  and  lease  to  director  stipulated 
again.st  .«iililcasing.  Jacksonville  Cigar  Co. 
V.    Dozier    f  h'la  1    43   So.    523. 

42.  Lozier  Motor  Co.  v.  Ball,  53  Misc.  375, 
104  N.  Y.  S.  771;  Uickert  v.  White,  54  Misc. 
114,    105    N.    Y.    S.    653. 
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or  to  restrain  a  violation  of  the  trust  relation,**  but  equity  has  no  jurisdiction  of  a 
mere  action  for  damages  predicated  upon  the  fraud  of  directors  and  persons  asso- 
ciated with  them.*^  The  policy  which  forbids  personal  transactions  between  a  cor- 
poration and  its  directors  includes  a  director's  wife,**'  especially  where  it  appears  that 
the  husband  is  personally  interested  in  such  transaction  and  that  it  is  not  openly  and 
fairly  conducted.*^  The  same  policy  is  applicable  to  those  in  privity  with  corporate 
officers  and  having  notice  of  the  latter's  breach  of  trust,*^  and  to  transactions  after 
the  termination  of  the  trust  relationship.***  Dealings  between  a  corporation  and  its 
officers  are  not,  however,  void  per  se  ^°  in  the  absence  of  fraud,^^  though  they  consti- 
tute bad  business  policy,^-  and  even  where  the  transaction  is  such  that  the  officer 
cannot  act  without  a  breach  of  trust,  it  is  only  voidable  ^^  and  may  be  ratified  or 
adopted  by  the  corporation  or  its  stockliolders/*  and  hence  stockholders  cannot  sue  to 


Liinitations:  Where  the  acts  of  the  officers 
are  utterly  incompatible  with  innocent  con- 
struction and  are  actually  known  to  the 
corporation,  the  doctrine  that  the  right  of 
action  for  an  accounting  does  not  accrue 
until  the  termination  of  the  fiduciary  relation 
has  no  application.  Figge  v.  Bergenthal,  130 
AVis.  594,  109  N.  W.  581.  Rehearing  denied, 
Id.,  110  N.  "W.  798.  Right  to  equitable  relief 
held  to  have  accrued  so  as  to  be  barred  by 
six  years'  limitations,  wliether  tlie  cause  of 
action  be  considered  as  cognizable  in  both 
law  and  equity,  hence  barring  equitable  relief 
regardless  of  time  of  discovery  of  fraud,  or 
whether  the  cause  of  action  be  considered  as 
one  cognizable  prior  to  Feb.  28,  1857  only  in 
equity,  and  hence  as  accruing  only  upon  dis- 
covery of  fraud.  Id.  No  demand  upon  the 
officers  charged  with  the  fraud  is  necessary 
to  start  limitations  to  running  from  the  dis- 
covery of  the  fraud.  Id.  Suit  by  stockholder 
under  Rev.  St.  1898,  §§  3237,  3239,  to  redress 
fraudulent  wrongs  to  corporation  by  officers 
thereof,  held  not  based  on  contractual  rela- 
tions within  section  4226,  fixing  limitation  on 
actions  on  open  accounts.     Id. 

43.  Where  partnership  of  which  corpora- 
tion officer  was  secret  member  sold  goods  to 
corporation  and  finally  sold  the  partnership 
business  to  corporation  in  consideration  of 
the  latter's  notes,  tlie  partners  being  irre- 
sponsible, injunction  was  issued  to  prevent 
transfer  of  notes  pending  accounting.  Lo- 
zier  Motor  Co.  v.  Ball,  53  Misc.  375,  104  N. 
Y.  S.  771. 

44.  Corporation  enjoined  from  using  trade 
secrets  acquired  from  its  president,  a  former 
director  of  the  owner  of  such  secrets.  Vul- 
can Detinning  Co.  v.  American  Can  Co.  [N.  J. 
Err.   &  App.]    67  A.   339. 

45.  Godfrey   v.   McConnell.    151   F.   783. 

46.  Voorhees  v.  Nixon  [N.  J.  Eq.]  66  A. 
192. 

47.  Evidence  held  to  warrant  abatement 
of  mortgage  by  corporation  to  wife  of  direc- 
tor to  secure  price  of  property  sold  by  tlie 
wife  to  the  corporation,  except  to  extent  of 
price  paid  fo.r  the  property  by  the  wife. 
Voorhees   v.    Nixon    [N.   J.    Eq.]    66   A.    192. 

48.  Pledgee  of  stock  issued  to  corpora- 
tion's issuing  officer  held  chargeable  with 
notice  of  fraud  in  issue.  Lucile  Dreyfus 
Min.  Co.  v.  Willard  [Wash.]  89  P.  935.  Cor- 
poration enjoined  from  making  use  of  trade 
secrets  of  another  corporation  acquired  from 
its  president,  a  former  director  of  the  latter, 
being  charged  with  notice  by  reason  of  no- 
tice to  such  president.  Vulcan  Detinning  Co. 
V.  American   Can   Co.    [N.   J.    Err.   &  App.]    67 


A.  339.  Issue  of  treasury  stock  for  purpose 
of  retaining  control  of  corporation  held  in- 
valid in  hands  of  person  to  whom  it  was 
issued  where  he  was  chargeable  with  notice 
of  the  purpose  of  the  issue.  Elliott  v.  Baker 
[Mass.]  SO  N.  E.  450.  Assignee  of  mortgage 
voidable  on  account  of  relationship  between 
mortgagee  and  corporation  takes  it  subject 
to  all  defenses.  Voorhees  v.  Nixon  [N.  J. 
lOq.]  66  A.  192.  Declaration  against  offsets 
executed  by  the  delinquent  parties  acting  as 
president  and  secretary  of  the  corporation 
without  action  of  directors,  and  at  time  when 
corporation  was,  to  the  knowledge  of  the 
assignee,  under  restraint  by  order  of  court 
from  transferring  its  property  rights,  held 
unavailable.      Id. 

49.  Former  director  enjoined  from  using 
trade  secrets  learned  in  his  capacity  as  di- 
rector. Vulcan  Detinning  Co.  v.  American 
Can  Co.   [N.  J.  Err.  &  App.]   67  A.  339. 

50.  Lease  from  corporation.  Vonnoh  v. 
Sixty-Seventh  St.  Atelier  Bldg.,  105  N.  Y.  S. 
155.  May  sell  property  to  corporation. 
Figge  v.  Bergenthal,  130  Wis.  594,  109  N.  W. 
581.  Rehearing  denied.  Id.,  110  N.  W.  798. 
Director  may  borrow  money  from  corpora- 
tion. Garrison  Canning  Co.  v.  Stanley,  133 
Iowa,  57,  110  N.  W.  171. 

51.  Sale  held  free  from  fraud.  Figge  v. 
Bergenthal,  130  Wis.  594,  109  N.  W.  581. 
Rehearing  denied.  Id.,  110  N.  W.  798.  Deal- 
ings between  a  corporation  and  a  syndicate 
rf  which  directors  were  members  held  not 
shown  to  be  fraudulent.  Bonner  v.  Terre 
Haute  &  I.  R.  Co.  [C.  C.  A.]  151  F.  985.  Di- 
rector borrowing  funds  from  corporation 
held  not  to  have  had  such  knowledge  of  his 
insolvency  as  to  constitute  fraud.  Garri- 
son Canning  Co.  v.  Stanley,  133  Iowa,  57,  110 
N.  W.  171.  Evidence  held  to  show  no  fraud 
in  the  obtaining  of  judgment  against  corpo- 
ration by  its  secretary  and  its  attorney  for 
services  and  advances,  and  the  issue  of  exe- 
cution on  such  judgment  and  the  purchase  of 
the  corporation's  property  under  such  exe- 
cution by  such  secretary  and  attornej-.  Knox 
v.  Downs  [Colo.]  90  P.  1130.  Settlement  by 
defendant  in  suit  against  one  of  the  corpora- 
tions by  stockholder  in  other  held  not  to 
show  fraud.  Continental  Ins.  Co.  v.  New 
York   &   H.    R.   Co.    [N.    Y.)    79   N.   E.   1026. 

52.  Figge  V  Bergenthal,  130  Wis  594,  109 
N.  W.  581,   110  N.  W.  798. 

53.  Marsters  v.  Umqua  Valley  Oil  Co.  [Or.] 
90  P.  151. 

54.  Marsters  v.  Umqua  Valley  Oil  Co.  [Or.] 
90    P.   151. 
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repudiate  such  acts  without  a  previous  demand  upon  the  corporation  to  act  in  the 
premises,^^  nor  at  all  where  they  have  acquiesced  in  such  acts.^°  An  indirect 
benefit  to  the  corporation  will  not  validate  a  transaction  which  is  invalid  because  of 
the  interest  of  the  directors,^^  but,  where  the  sole  beneficiaries  of  the  transaction  are 
the  corporation's  only  stockholders,  the  corporation  cannot  avoid  the  transaction.^' 
A  corporation  is  not  bound  to  return  property  purchased  from  a  director  as  a  condition 
to  its  right  to  sue  him  for  secret  profits.^^  In  such  a  suit  it  is  no  defense  that  other 
directors  not  joined  as  defendants  are  equally  guilty  with  the  defendant.^"  The  bur- 
den of  proving  the  good  faith  of  transactions  between  a  corporation  and  its  officers 
is  upon  the  latter,®^  or  persons,  other  than  bona  fide  purchasers  for  value  without 
notice,  claiming  under  them.*'-  A  transaction  between  two  corporations  may  be  ren- 
dered invalid  by  reason  of  the  interest  of  the  officers  consummating  it  as  officers  of 
both  of  the  corporations,^^  but  a  dispute  between  two  corporations  arising  under  a 
contract  between  them  does  not  necessarily  require  directors  common  to  both  corpora- 
tions to  resign,"*  and  as  members  of  their  respective  boards  they  may  properly  act  for 
the  interest  of  the  respective  corporations.*'^  Incapacity  by  reason  of  directors  being 
interested  in  or  controlled  by  another  corporation  relates  to  the  directorSj  and  not  to 
the  corporation,""  and  the  principle  under  which  contracts  between  corporations  with 
common  directors  may  be  avoided  at  the  suit  of  a  stockholder  relates  only  to  those 
contracts  in  which  the  action  of  the  common  directors  concludes  the  contract  and 
binds  the  corporations  and  their  stockholders,"^  and  since  the  avoidance  of  such  con- 
tracts is  the  enforcement  of  a  right  of  the  corporation  as  such,"^  and  such  contracts 


Creditors  must  rely  entirely  on  fraudulent 
nature  of  such  transactions,  and  cannot  in- 
voke the  fiduciary  relation  between  the  par- 
ticipants. Marsters  v.  Umqua  Valley  Oil  Co. 
[Or.]  90  P.  151.  See  post,  §  16B  Rights  and 
remedies  of  creditors.  Sale  of  corporation's 
property  with  intent  to  appropriate  proceeds. 
Levis  V.  Hammersmitli  [Ind.  App.]  81  N.  E. 
641.  Secret  profit  by  director  in  sale  of  prop- 
erty to  corporation  held  not  ratified.  Brook- 
lyn Heights  Realty  Co.  v.  Kurtz,  115  App. 
Div.    74,    100    N.    Y.    S.    723. 

Laches  in  repudiating  transaction  not  im- 
putable to  corporation  where  practically  all 
of  the  stockliolders  were  ignorant  of  the 
facts  and  were  deceived  by  defendants  as 
to  such  facts.  Voorhees  v.  Nixon  [N.  J.  Eq.] 
66  A.  192. 

55.  Levis  V.  Hammersmith  [Ind.  App.]  81 
N.  E.  614.  Right  to  avoid  transactions  by 
reason  of  interest  of  the  directors  is  in  the 
corporation  and  not  the  minority  stock- 
holders. Contract  made  between  two  corpo- 
rations by  common  directors.  Continental 
Ins.  Co.  V.  New  York  &  H.  R.  Co.  [N.  Y.]  79 
N.    E.    1026. 

56.  Acquiescence  by  failure  to  repudiate 
in  due  time  before  third  parties  had  invested 
their  money  on  faith  of  such  acts.  Levis  v. 
Hammersmith  [Ind.  App.]   81  N.  E.  614. 

57.  Mortgage  and  note  executed  to  di- 
rector to  pay  for  stock  purcliased  from  him 
by  another  director  not  validated  by  fact 
that  overissue  of  stock  for  which  corpora- 
tion was  liable  was  thereby  taken  up. 
Haines  Mercantile  Co.  v.  Highland  Gold 
Mines  Co.    [Or.]    88  P.   865. 

58.  Old  Dominion  Copper  Mining  &  Smelt- 
ing  Co.    V.    Lewisohn    [C.    C.    A.]    148   F.    1020. 

50,  «0.     Brooklyn     Heights     Realty     Co.     v. 
Kurtz,    11.")    App.    Div.    71.    100    N.    Y.    S.    723. 
61.     Barker  v.  Montana  Gold,  Silver,  Plat- 


inum &  Tellurium  Min.  Co.,  35  Mont.  35,  89  P. 
66. 

C2.  Equitable  owner  of  stock  purchased 
from  officer  wlio  acquired  it  with  corporate 
funds.  Barker  v.  Montana  Gold,  Silver,  Plat- 
inum &  Tellurium  Min.  Co..  35  Mont.  351,  89 
P.   66. 

63.  Transfer  of  worthless  securities  by 
officer  from  liimself  as  officer  of  one  corpo- 
ration to  himself  as  officer  of  another  corpo- 
ration in  payment  of  debt  due  latter  from 
former  held  invalid,  especially  as  the  officer 
was  persorlally  interested  in  such  transfer. 
National  Hollow  Brake-Beam  Co.  v.  Cliicago 
Ry.  Equipment  Co.,  226  111.  28,  80  N.  E.  556. 
Where,  in  anticipation  of  the  acceptance  of  a 
proposed  contract  wliereby  another  corpora- 
tion was  to  have  control  of  tlie  corporation 
making  the  proposal,  directors  elected  upon 
the  nomination  of  such  other  corporation 
were  not  disqualified  to  act  upon  matters 
between  tlie  two  corporations  in  tlie  interval 
between  tlieir  election  and  the  acceptance  of 
the  contract.  Kidd  v.  New  Hampshire  Trac. 
Co.    [N.   H.]    66  A.    127. 

64.  Appointment  of  committee  having  no 
common  interest  to  settle  the  dispute  held 
proper.  Continental  Ins.  Co.  v.  New  York  & 
H.  R.  Co.   [N.  Y.]   79  N.  E.  1026. 

65.  Continental  Ins.  Co.  v.  New  York  & 
H.    U.   Co.    IN.    Y.]    79    N.    E.    1026. 

66.  Contract  with  another  corporation 
not  invalidated  because  executed  subse- 
quently to  tlic  election  of  directors  nomi- 
nated ijy  sucli  other  corporation  where  such 
execution  was  pursuant  to  a  prior  resolu- 
tion of  directors  none  of  whom  were  inter- 
ested in  sucia  other  corporation.  Kidd  v. 
New  Hampshire  Trac.  Co.    [N.  H.]    66  A.  127. 

67.  Colgate  v.  U.  S.  Leather  Co.  [N.  J. 
Eq.]   67  A.  657. 

68.  Judgment    Is    for    corporation    though 
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may  be  ratified  by  the  corporation  acting  through  its  stockhoklcrs/^  such  principle 
does  not  extend  to  cases  where  the  acts  of  the  directors  must  finally  be  approved 
and  consummated  by  the  stockholders.^" 

Purchase  of  corporate  property?^ — A  sale  by  a  corporation  to  one  of  its  officers 
is  not  presumptively  fraudulent,"-  but  the  officer  will  not  be  allowed  to  gain  an  un- 
fair advantage/^  and  persons  in  privity  with  him  and  having  notice  stand  in  the 
same  position  relative  to  the  sale  as  the  stockholder.'*  It  is  not  necessary  to  prove 
actual  fraud  in  order  to  set  aside  a  sale  of  corporate  property  to  directors/^  or  to  a 
corporate  vendee  controlled  by  them/''  and  such  a  sale  may  be  attacked  by  corpora- 
tion creditors.'''^  In  the  enforcement  of  an  execution  in  his  favor  against  the  corpora- 
tion, a  director  may  purchase  at  the  execution  sale,'^  and  the  sale  will  not  be  set 
aside  unless  it  appear  that  some  undue  advantage  has  been  taken  by  him  by  reason 
of.  his  fiduciary  position.'^^  In  a  proper  case  a  preliminary  injunction  may  issue  tO' 
prevent  delivery  of  the  property.^" 

Purchase  of  corporate  ohligations.^^ 

§  16.  Rights  and  remedies  of  creditors  of  corporations.  A.  The  relation  of 
creditors.^^ — The  question  as  to  whether  one  is  a  creditor  of  a  corporation  is  often 
purely  one  of  fact.^^  Whether  one  is  a  stockholder  or  creditor  is  treated  elsewhere.^* 
A  judgment  plaintiff  in  garnishment  against  a  corporation  is  subrogated  to  the 
rights  of  the  original  creditor.^^ 

(§  16)  B.  Rights  and  remedies  of  creditors  against  the  corporation.^^ — 
The  corporation  is  a  necessary  party  to  a  suit  by  a  creditor  to  set  aside  a  conveyance 


suit    is    by    stoclcholders.     Colgate    v.    U.    S. 
Leatlier  Co.    [N.  J.  Eq.]    67  A.  657. 

69.  Colgate  v.  U.  S.  Leather  Co.  [  N.  J. 
Eq.]  67  A.  657.  Fact  that  majority  of  di- 
rectors of  lessor  corporation  were  directors 
of  lessee  rendered  the  lease  voidable  only 
at  the  most,  and  the  lease  was  therefore  ca- 
pable of  ratiflcation  by  stockholders  of 
lessor.  Continental  Ins.  Co.  v.  New  York  & 
H.   R.   Co.    [N.   Y.]    79   N.  B.    1026. 

70.  Consolidation.  Colgate  v.  U.  S.  Leather 
Co.  [N.  J.  Eq.]  67  A.  657.  See  ante.  §  13, 
Succession  of  Corporations;  Reorganization; 
Consolidation. 

71.  See  7  C.  L.  928. 

73.  Transfer  of  notes  given  for  stock  to 
director  and  former  promoter.  Beach  v.  Mc- 
Kinnon,  148  F.  734.  A  bare  allegation  that 
certain  property  transferred  to  a  director 
still  remains  the  property  of  the  corporation 
is  insufficient  to  sustain  a  bill  against  such 
director  for  a  discovery,  some  allegation  of 
fraud  or  breach  of  trust  being  necessary. 
Id. 

73.  Agreement  between  two  or  more  pro- 
moters, stockholders,  and  officers  that  one  of 
them  should  be  supplied  with  lumber  for  per- 
sonal use  at  cost  held  not  binding  on  other 
stockholders,  the  corporation,  its  liquidators, 
or  receiver,  and  latter  might  sue  for  market 
price  of  lumber  at  time  of  sale.  Shreveport 
Nat.  Bk.  v.  Maples  [La.]   43  So.  905. 

74.  Joint  vendee.  Schmidt  v.  Perkins  [N. 
J.   Law]    67   A.    77. 

75.  Mitchell  V.  United  Box  Board  &  Paper 
Co.   [N.  J.  Eq.]   66  A.  938. 

76.  Where  the  property  of  a  corporation 
Is  sold  to  a  new  corporation  controlled  by 
directors  of  the  vendor,  the  latter,  or  any  of 
its  stockholders  in  its  behalf,  may  sue  to  set 
the  sale  aside  without  regard  to  an  offer  to 
its  stockholders  of  stock  in  the  new  corpora- 


tion, where  such  offer  made  such  stockholders 
liable  for  additional  payments  and  required, 
their  participation  in  the  new  company  con- 
trolled by  others.  Mitchell  v.  United  Box 
Board   &   Paper   Co.    [N.   J.   Eq.]    66   A.    938. 

77.  Schmidt  v.  Perkins  [N.  J.  Law]  67  A. 
77.  Attachment  of  property  is  an  election' 
to  avoid  the  sale  and  challenges  its  validity. 
Id.  Sale  to  director  in  satisfaction  of  ante- 
cedent debt  is  invalid  as  against  attaching 
creditors  where  corporation  is  insolvent. 
Id. 

78.  Marr  v.  Marr  [N.  J.  Eq.]  66  A.  18?; 
Law  V.  Fuller,  217  Pa.  439,  66  A.  754. 

79.  Marr  v.  Marr  [N.  J.  Eq.]  66  A.  182. 
Mere  inadequacy  of  price  will  not  move 
equity  to  set  the  sale  aside,  the  remedy  in 
such  case  being  by  application  to  the  law 
court  from  which  tlie  execution  issued.  Id. 
Failure  to  give  notice  other  than  statutory 
notice  to  all  stockholders  is  not  sufficient  to- 
show  undue  advantage  where  it  appears  that 
such  notice  would  have  been  futile.  Id. 
Evidence  held  to  show  no  undue  advantage. 
Id.  Evidence  in  suit  to  set  aside  sale  held 
not  to  show  bad  faith  on  part  of  defendant. 
Law  V.  Fuller,  217  Pa.  439,  66  A.  754. 

80.  In  order  to  render  decree  in  favor  of 
corporation  effective  if  made.  Mitchell  v. 
Box  Board  &  Paper  Co.   [N.  J.  Eq.]  66  A.  938. 

,si.  82.      See    7    C.    L.    930. 

83.  Whether  plaintiff  In  action  against 
corporation  for  services  was  employed  by 
the  corporation  or  by  its  president  person- 
ally held  a  question  of  fact  for  the  jury. 
Ray  V.  Jefferson  County  Gas  Co.,  31  Pa. 
Super.    Ct.    194. 

84.  See  this  section,  subsection  Officers 
and  Stockholders  as  Creditors. 

85.  Montgomery  v.  Whitehead  [Colo.]  90> 
P.    509. 

8«.     See   7  C.  L.  930. 
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to  a  stockholder  as  fraudulent. ^^  A  statute  giving  creditors  an  absolute  right  to  in- 
spect the  corporation's  books  in  connection  with  their  claims  creates  a  legal  remedy,^* 
and  such  right  may  be  enforced  by  mandamus. ®®  A  petition  to  enforce  such  a  right 
must  show  specifically  the  relation  between  tlie  creditor's  claim  and  the  papers  or 
books  sought  to  be  inspected,  a  general  allegation  that  they  are  related  being  insuffi- 
cient.^°  This  may  be  done,  however,  by  an  allegation  of  the  information  desired 
and  a  request  to  examine  all  papers  and  records  containing  such  information.^^ 
\\'here  the  right  is  absolute,  the  purpose  of  the  demand  to  inspect  is  immaterial,^-  as 
is  also  the  question  whether  such  records  or  papers  would  be  admissible  under  gen- 
eral rules  of  evidtmce.^^ 

Volu7itary  preferences.^* — Subject  to  the  rights  of  bona  fide  purchasers  for 
value  without  notice,''^  a  voluntary  preference  by  an  insolvent  corporation  is  in- 
valid,®^ even  though  the  creditor  has  no  notice  of  the  corporation's  insolvency.''^  An 
intent  to  defraud  is  essential  to  constitute  a  preference  within  the  meaning  of  some 
statutes.^^  Where  the  creditor  in  good  faith  surrenders  security  which  cannot  be  re- 
stored to  him,  in  consideration  of  payment  or  of  new  security,  the  transaction  does 
not  constitute  a  preference,'*'*  but  the  rule  is  different  as  to  the  excess,  or  where  the 
security  released  has  no  further  value  to  the  corporation,^  or  where  the  security  con- 
sists of  personal  indorsements.- 

Priorities  between  claims.^ — In  administering  the  assets  of  an  insolvent  corpora- 
tion, the  court  must  have  due  regard  for  the  rights  of  preferred  creditors  as  they  are 
fixed  by  law.*  Preference  is  sometimes  given  by  statute  to  claims  for  labor  or  serv- 
ices.^    Creditors  do  not  stand  in  the  position  of  the  corporation  or  its  stockholders 


87.  Lathrop,  Shea  &  Henwood  Co.  v. 
Bryne,   115  App.  Div.   846,  100  N.  Y.  S.   1041. 

88.  Not  equitable  remedy  for  discovery. 
See  Pub.  St.  1901,  c.  148,  §  12.  Hub  Const. 
Co.  V.  New  England  Breeders'  Club  [N.  H.] 
67    A.    574. 

Penalty  prescribed  by  Pub.  St.  1901,  c.  148, 
§  14,  for  refusal  of  clerk  or  agent  to  furnish 
copy  of  papers  or  records,  held  not  to  attach 
to  refusal  of  right  of  inspection  conferred  by 
§  12.  Hub.  Const.  Co.  v.  New  England  Breed- 
ers' Club   [N.  H.]   67  A.  574. 

sj>,  SM).  Jtl.  Hub  Const.  Co.  v.  New  England 
Breeders'  Club  [N.  H.]   67  A.   574. 

92.  Pub.  St.  1901,  c.  148.  §  12,  confers  ab- 
solute right  to  examine  papers  and  records 
related  to  claim.  Hub  Const.  Co.  v.  New 
England    Breeders'    Club    [N.    H.]    67    A.    574. 

93.  Hub  Const.  Co.  v.  New  England  Brevi- 
ers' Club   [N.  H.]    67  A.  574. 

94.  See   7   C.  L.   930. 

95.  Purchaser  of  patents  from  corpora- 
tion's assignee  held  without  notice  of  any 
defect  in  assignee's  title  by  rca.son  of  the  as- 
signment being  fraudulent  preference.  Van 
Slyck  V.  Woodruff,  118  App.  Div.  47,  103  N. 
Y.    S.    139. 

90.  Furber  v.  Williams-Flower  Co.  [S.  D.] 
Ill  N.  W.  548.  Payment  of  secured  claims 
on  day  before  petition  in  bankruptcy  was 
filed  against  corporation  held  preference 
within  Laws  1901,  p.  970,  c.  354,  §  48. 
Wright  V.  Gansevoort  Bk.,  52  Misc.  214,  103 
N.  Y.  S.  47. 

97.  Furber  v.  Williams-Flower  Co.  [S.  D.] 
Ill   N.  W.   548. 

98.  Intent  to  defraud  is  an  essential  ele- 
ment of  preference  prohibited  by  Laws  1892, 
p.  1838,  c.  688,  §  48,  and  it  must  appear  that 
the  transfer  was  because  of  insolvency  and 
In  contemplation  thereof.  Van  Slyck  v. 
Warner,  118  App.  Div.  40,  103  N.  Y.  S.  1.     Van 


Slyck  V.  Woodruff,  118  App.  Div.  47,  103  N. 
Y.  S.  139.  Transfer  of  patents  held  not 
fraudulent   preference.     Id. 

99.  Security  for  old  debt  given  to  bank 
under  guise  of  new  loan  with  security. 
Perry  v.  Van  Norden  Trust  Co.,  118  App.  Div. 
288,  103  N.  Y.  S.  543.  Redemption  of  secu- 
rities already  held  by  creditor  is  not  prefer- 
ence to  the  extent  of  the  value  of  such  se- 
curities. Wright  v.  Gansevoort  Bk.,  118 
App.  Div.  281,  103  N.  Y.  S.  548.  Where  cor- 
poration assigned  patents  subject  to  previous 
assignment,  and  second  assignee  paid  off 
debt  secured  by  first  assignment  from  pro- 
ceeds of  sales  under  such  patents,  the  first 
assignee  was  not  accountable  to  coipora- 
tion's  receiver  for  funds  received  from  sec- 
ond a-ssignee.  Van  Slyck  v.  Warner,  118 
App.  Div.  40,  103  N.  Y.  S.  1, 

1.  Payment  of  notes  secured  by  Indorse- 
ments. Wright  v.  Gansevoort  Bk.,  118  App. 
Div.  281,  103  N.  Y.  S.  548. 

2.  Doctrine  of  bona  fide  holder  for  value 
canhot  be  invoked  by  reason  of  acceptance 
of  payment  of  notes  secured  by  indorsement, 
since,  the  payment  being  held  invalid,  the 
sureties  are  not  released.  Wright  v.  Ganse- 
voort Bk.,  118  App.  Div.  281,  103  N.  Y.  S. 
548. 

3.  See  7  C.  L.  931. 

4.  Franchise  tax  Imposed  by  Gen.  St.  N. 
J.  p.  3335,  §  6,  is  a  preferred  claim  against 
assets  of  insolvent  corporation  in  liands  of 
receiver  appontcd  by  court,  state  or  Federal 
within  state,  such  tax  being  in  nature  of  a 
preferred'  debt  created  by  contract  pursuant 
to  general  statute.  Conklin  v.  U.  S.  Ship- 
building Co.,    148   F.   129. 

5.  P.  L.  1896,  p.  303,  §  83,  giving  prefer- 
ence to  persons  performing  "labor  or  serv- 
ice" in  regular  employ  of  corporation,  being 
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relative  to  transactions  between  the  corporation  and  its  officers,'  nor  can  they  invoke 
mere  irregularities  in  the  execution  of  prior  liens.'^ 

Assets  for  creditors.^ — The  assets  of  an  insolvent  corporation  constitute  a 
trust  fund  for  its  creditors  ^  and  may  be  followed  into  the  hands  of  anyone  who  re- 
ceives them  with  notice  of  the  trust/**  and  the  recipients  will  be  liable  to  the  full 
extent  of  the  assets  so  received.^^  The  exhaustion  of  his  legal  remedies  gives  the 
creditor  a  standing  in  equity  to  follow  such  assets  though  he  has  acquired  no  specific 
lien  thereon.^^  Such  a  suit  is  not  based  upon  subrogation  of  the  creditor  to  the 
rights  of  the  corporation  but  upon  a  constructive  trust,  and  is  in  the  nature  of  a 
creditors'  suit  to  reach  assets  fraudulently  transferred/^  and  limitations  begin  to  run 
not  from  the  time  of  the  transfer  but  from  the  accrual  of  the  creditor's  right  to  sue.^* 
Tlie  rule  is  the  same  where  tlie  transfer  is  to  another  corporation.  Hence  a  corpora- 
tion taking  over  the  assets  of  another  corporation  with  knowledge  of  its  indebtedness 
takes  such  assets  oum  onere/^  and  the  payment  of  a  valuable  consideration  will  not 
defeat  the  claims  of  creditors/"  but  wheie  a  new  corporation  takes  over  all  the  assets 
of  an  old  corporation,  giving  its  stock  therefor  but  is  not  a  continuation  of  the  old 
corporation,  it  is  liable  to  creditors  only  to  the  extent  of  the  value  of  the  property  so 
taken  over/^  and  the  creditor's  remedy  is  in  equity  only.^^  A  transfer  of  property 
l)etween  two  corporations  whose  chief  officers  are  practically  identical  is  presump- 
tively a  fraud  upon  creditors,^^  but  this  presumption  is  merely  one  of  fact  and  may 
be  overcome  by  clear  proof  of  good  faith. -°  \Miere  property  of  a  corporation  is  pur- 
chased in  good  faith  and  for  value,  the  trust  in  favor  of  creditors  does  not  attach 
to  the  property  but  only  to  the  proceeds,-^  and  the  purchaser  is  not  liable  for  the 
general  debts  of  the  corporation  or  conceined  in  any  controversy  between  the  corpora- 
tion's creditors  and  the  stockholders  who  made  the  exchanges,^^  and  even  in  the  case 


construed  as  intended  to  prevent  exodus  of 
employes  in  time  of  corporation's  embarass- 
ment,  must  be  construed  to  give  a  preference 
to  the  general  manager  of  a  printing  com- 
pany.. Buvinger  v.  Evening  Union  Printing 
Co.  [N.  J.  Eq.]  65  A.  482.  Under  corporation 
act,  §  84,  labor  claims  are  postponed  to 
chattel  mortgages  recorded  more  than  tw^o 
months  prior  to  institution  of  insolvency 
proceedings  against  the  corporation.  Id. 
The  fact  that  an  employe  is  a  director  and  a 
member  of  the  board  that  employed  him  does 
not  deprive  him  of  liis  statutory  preference 
as  an  employe.     Id. 

6.  The  right  of  a  subsequent  lienor  to  at- 
tack a  prior  lien  in  favor  of  an  officer  or  di- 
rector depends  entirely  upon  wliether  such 
lien  was  fraudulently  obtained.  Marsters  v. 
Umqua    Valley    Oil    Co.    [Or.]    90    P.    151. 

7.  Cannot    raise    questions    as    to    compli- 
ance     witli      by-law.^      directors'      meetings,  j 
quorums,     etc.       Marsters    v.    Umqua    Valley  i 
Oil  Co.    [Or.]    90  P.   151.  I 

S.     See   7   C.  L,.   932.  ' 

9.  Furber  v.  V/illiams-Flower  Co.  [S.  D.] 
Ill  N.  W.  548;  Mclver  v.  Young  Hardware 
Co..   144    N.   C.    478,   57   S.    E.    169. 

10.  Williams  v.  Commercial  Nat.  Bk.  [Or.] 
90  P.   1012. 

11.  Where  the  recipients  are  stockholders, 
the  rules  limiting  a  stockliolder's  liability  to 
a    pro    rata    and    (lie    remedies    in    sucli    case  | 
do   not  apply.     Williams   v.   Commercial   Nat. 
Bk.    [Or.]    90  P.   1012. 

12.  13.  Williams  v.  Commercial  Nat.  Bk. 
[Or.]    90   P.   1012. 

14.  Right  accrues  upon  obtaining  judg- 
ment against  corporation,  issue  of  execution. 


and   return    thereof  nulla   bona.     Williams   v. 
Commercial  Nat.  Bk.  [Or.]  90  P.  1012. 

15.  W'illiams  v.  Commercial  Nat.  Bk.  [Or.] 
90  P.  1012.  Corporation  which  purchased 
with  its  own  stock  at  par  valuation,  though 
it  was  worth  only  50  per  cent,  of  par,  the 
entire  property  of  another  corporation,  part 
of  such  stock  being  Issued  to  the  selling 
directors  personally  and  balance  being  re- 
tained to  pay  debts  of  seller,  held  not  bona 
fide  purchaser  without  notice.  Mclver  v. 
Young  Hardware  Co.,  144  N.  C.  478,  57  S.  E 
169.  Where  one  corporation  received  all  as- 
sets of  another  with  knowledge  that  con- 
sideration did  not  go  to  selling  corporations 
but  to  trustees  thereof  for  their  own  benefit 
Carstens  &  Earles  v.  Hafius  [Wash.]  87  P. 
631.  Where  the  transfer  is  not  in  the  or- 
dinary course  of  business  and  includes  aU 
the  transferror's  property,  the  very  circum- 
stances of  tlie  transfer  constitute  notice. 
W^illiams  v.  Commercial  Nat.  Bk.  [Dr.]  90  P 
1012. 

16.  Williams  v.  Commercial  Nat.  Bk.  [Or.] 
90    P.    1012. 

17.  18.  .Sharpies  Co.  v.  Harding  Creamery 
Co.    [Neb.]    Ill    N.    W.    783. 

19,  20.  Barrie  v.  United  Rys.,  125  Mo.  App. 
96,    102    S.   W.    1078. 

21.  Barrie  v.  United  Rys.  Co.,  125  lUo.  App 
96,  102  S.  W.  1078;  Hagemann  v.  Southern 
Elec.  R.  Co.,   202  Mo.   249,   100  S.  W.   1081. 

23.  Barrie  v.  United  Rys.  Co.,  125  Mo. 
App.  96,  102  S.  W.  1078.  Where  all  of  cor- 
poration's stock  was  purchased,  considera- 
tion being  paid  to  stockholders,  and  there- 
after all  its  property  was  transferred  to 
purchaser  for  nominal  considei-ation.     Id. 
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of  a  fraudulent  convoyaiicc  the  piiroha'^er  will  be  held  liable  only  to  the  extent  of 
the  value  of  the  property  received."^  Under  the  trust  fund  doctrine  a  corporation's 
property  cannot  be  distributed  as  dividends  as  against  the  claims  of  existing  credi- 
tors,-* but  subsequent  creditors  cannot  complain  of  such  a  distribution.^'^  Such  doc- 
trine, however,  is  not  available  to  defeat  the  title  of  a  bona  tide  holder  of  a  corpora- 
tion's commercial  paper.^^ 

Winding  up  proceedings,  assignment,  receivership.-'' — In  the  absence  of  statu- 
tory authority,  equity  has  no  inherent  power  to  appoint  a  receiver  solely  on  the 
ground  of  insolvency. ^^  The  remedy,  therefore,  being  merely  ancillary,  must  fail 
where  the  main  action  is  not  sustained.^^  Total  suspension  of  business  is  not  an  ab- 
solute test  as  to  insolvency  authorizing  a  receivership.^^  A  receiver  may  be  appointed 
on  the  ground  of  fraud  upon  and  deception  of  creditors.^^  A  managing  receiver- 
ship is  never  granted  except  with  a  view  of  winding  up  the  corporation's  affairs.^^ 
A  contract  creditor  of  a  corporation  will  not  be  heard  to  ask  for  the  appointment  of 
a  receiver  to  collect  unpaid  stock  subscriptions  until  he  has  reduced  his  claim  to 
judgment  and  execution  has  been  returned  unsatisfied,^^  nor  will  the  cause  be  re- 
tained for  the  benefit  of  such  cross  petitioners.^*  A  statutory  right  to  have  a  receiver 
is  not  affected  by  the  motives  of  the  applicant,^^  and  may  extend  to  nonresident  cred- 
itors suing  in  a  Federal  court.^®  A  statute  providing  for  receiverships  is  not  re- 
pealed by  a  subsequent  statute  providing  for  forfeiture  proceedings  where  the  two 
remedies  are  not  inconsistent.^'  The  authority  of  the  receiver  depends  upon  the 
terms  of  the  order  of  the  court.^^     The  rights  and  liabilities  of  the  creditors  and 


23.  Barrie  v.  United  Rys.,  125  Mo.  App.  96. 
102  S.  W.   1078.      ' 

24,  25.  Montgomery  v.  Whitehead  [Colo.] 
90  P.  509. 

26.  Trust  company  held,  under  circum- 
stances of  case,  bona  tide  holder  of  draft 
payable  to  a  corporation  which  the  trust 
company  received  from  the  president  of  the 
corporation  in  payment  of  a  note  executed  to 
the  trust  company  of  the  stockholders  of  the 
corporation.  Ward  v.  City  Trust  Co.,  117 
App.  Div.  130.  102  N.  Y.  S.  50. 

27.  See  7  C.  L.  932. 

28.  Hobson  v.  Pacific  States  Mercantile 
Co.  [Cal.  App.]  89  P.  866;  American  Fruit  & 
Steamship  Co.  v.  Elsworth  Dox,  4  Ohio  N.  P. 
(N.  S.)  155.  Code  Civ.  Proc.  §  564,  subd.  5, 
authorizing  appointment  of  receiver  where 
corporation  is  insolvent,  gives  only  ancil- 
lary right.  Hobson  v.  Pacific  States  Mercan- 
tile Co.  [Cal.  App.]  89  P.  866. 

29.  As  where  declaration  in  main  action 
did  not  sufl^ciently  state  cause  of  action. 
Hobson  v.  Pacific  States  Mercantile  Co.  [Cal. 
App.]    89    P.    866. 

30.  A  going  corporation  which  was  losing 
money  was  seriously  embarrassed  for  cur- 
rent funds  to  carry  on  its  ordinary  business 
and  without  funds  to  satisfy  a  call  loan, 
and  was  being  pressed  for  payment  of  a 
mortgage  which  it  was  unable  to  pay,  held 
subject  to  receivership  under  Corporation 
Act  1896,  p.  298,  ch.  88,  §  65,  authorizing  ap- 
pointment of  receiver  for  corporations  which 
are  insolvent  or  which  have  suspended  busi- 
ness and  are  not  about  to  resume  same. 
Catlin  V.  Vichachi  Min.  Co.  [N.  J.  Eq.]  67  A. 
194. 

31.  Where  corporation  conducted  bucket 
shop  under  pretense  that  it  carried  on  legiti- 
mate stock  broking  business,  and  thus  in- 
duced complainant  to  become  its  patron  and 


creditor.   Weiss   v.   Haight   &   Freese  Co.,    148 
P.  399. 

32.  Gutterson  v.  Lebanon  Iron  &  Steel  Co., 
151  F.  72. 

33,  34.  American  Fruit  &  Steamship  Co. 
V.  Dox,  4  Ohio  N.  P.   (N.  S.)  155. 

35.  Creditors'  application  under  Corpora- 
tion Act  1896,  p.  298,  c.  188,  §  65,  for  receiver 
for   corporation,  .not   affected    by    motives    of 

pplicants  in  that  they  desire  to  obtain  con- 
trol of  the  corporation.  Catlin  v.  Vichachi 
Min.  Co.    [N.  J.   Eq.]    67  A.   194. 

36.  Nonresident  creditors  of  a  bond  and 
investment  company  selling  bonds,  etc.,  on 
installments  may  invoke  the  aid  of  Federal 
courts  of  equity  to  enforce  provisions  of 
Act.  Mo.  Apr.  21,  1893  [Laws  1893,  p.  12L], 
providing  for  deposit  of  securities  by  such 
companies  witli  state  treasurer,  and  sucli  a 
court  may  take  possession  of  such  securities 
and  administer  tlie  trust  created  by  the  stat- 
ute. Morrill  v.  Ainerican  Reserve  Bond  Co., 
151  F.  305.  Suit  by  single  stockholder 
against  such  a  company  and  state  treasurer 
to  enforce  payment  of  his  claim  out  of  se- 
curities deposited  with  such  treasurer  did 
not  divest  .iurisdiction  of  Federal  court  to 
administer  the  trust  for  the  benefit  of  all  the 
stockholders.     Id. 

37.  Forfeiture  proceedings  at  Instance  of 
attorney  general  against  bond  and  invest- 
ment companies  selling  bonds,  etc.,  on  in- 
stallment, provided  for  by  Laws  No.  1897, 
p.  90,  are  not  inconsistent  with  and  hence  are 
not  exclusive  of  right  of  bondholders  to  ap- 
ply for  receiver  under  Act  Mo.  Apr.  21,  1893 
[Laws  1893,  p.  121]  §  4.  Morrill  v.  American 
Reserve  Bond  Co.,  151  F.  305. 

38.  A  receiver  appointed  on  the  applica- 
tion of  creditors  of  an  insolvent  corporation, 
and  authorized  to  take  possession  of  its  books 
and  collect  debts  due  to  It,  has  no  autliority 
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debtors  of  an  insolvent  corporation  are  determinable  as  of  the  time  of  the  appoint- 
ment of  a  receiver.^^  The  possession  of  the  receiver  under  order  of  court  is  exclusive 
of  the  right  of  the  corporate  officers  to  deal  with  the  property,*"  and  such  possession 
will  be  protected  by  a  court  of  equity.''^  Merely  presenting  their  claims  to  the  re- 
ceiver will  not  give  creditors,  not  parties  to  the  receivership  proceedings,  the  right 
to  appeal.*-  Federal  court  will  not,  through  receivers  appointed  by  it  for  a  corpora- 
tion, prevent  the  corporation  from  appealing  from  judgment  against  it.*^  A  credi- 
tor's share  on  distribution  of  assets  cannot  be  curtailed  on  account  of  security  held  by 
him.**  Stockholders  as  such  cannot  be  paid  anything  out  of  the  assets  until  the. 
creditors  are  satisfied.*^  The  expenses  of  winding  up  take  precedence  even  over  prior 
encumbrances.*®  On  the  discharge  of  the  receiver  the  corporation's  property  may  be 
restored  to  the  corporation  subject  to  existing  liabilities.*^  Assessment  against  stock- 
holders is  treated  elsewhere.** 

(§  16)  C.  Rights  of  corporate  mortgagees  and  bondholders.^^ — The  existence 
and  sufficiency  of  the  consideration  enters  into  the  validity  of  corporate  mortgages  ^" 
and  bonds.^^    The  burden  of  proving  the  invalidity  of  a  bond  is  upon  the  party  al- 


to sell  its  land,  and  nunc  pro  tunc  order  rati- 
fying private  sale  of  land  by  such  a  receiver 
held,  under  the  evidence,  erroneous.  Mason 
V.  Hubner,  104  Md.  554,  65  A.  367. 

Right  to  sue:  Where  receiver  appointed  by 
Federal  court  for  domiciliary  district  was 
authorized  to  sue  to  recover  assets,  an  an- 
cillary receiver  appointed  by  a  Federal  court 
for  another  district,  with  all  powers  given 
the  principal  receiver,  could  sue  in  the  ancil- 
lary district  to  recover  assets.  Bay  State 
Gas  Co.  V.  Rogers,  147  F.  557. 

Bill  by  receiver  against  mortgagee  of  cor- 
poration under  chalteil  mortgage  alleged 
to  be  void  for  accounting  held  to  allege  suffi- 
ciently that  debts  were  due  by  corporation 
to  others  besides  defendant,  and  that  others 
were  interested  in  estate  of  corporation,  and 
that  its  assets  were  insufficient  to  pay  its 
debs.  Pryor  v.  Gray  [N.  J.  Err.  &  App.]  65 
A.    1016. 

39.  Defenses  available  at  such  time 
against  bonds  of  the  corporation  are  avail- 
able as  against  one  who  thereafter  takes 
them  with  notice.  Hynes  v.  Illinois  Trust  & 
Sav.  Bk.,  226  111.  95,  80  N.  E.  753.  See  post, 
§  E,  Liability  of  Stockholders  on  Account  oi 
Unpaid    Subscription    and    Remedies. 

40.  McKinnon-Toung  Co.  v,  Stockton 
[Fla.]    44  So.  237. 

41.  Injunction  against  Interference  with 
property  by  one  claiming  under  a  transfer 
from  corporation's  president.  McKinnon- 
Young  Co.  V.  Stockton  [Fla.]  44  So.  237. 
Officers  cannot  even  execute  written  evidence 
of  prior  verbal  agreement  with  corporation, 
but  party  must  resort  to  court  for  leave  to 
enforce  his  contract  or  to  have  it  evidenced 
in   \vriting.     Id. 

42.  Scott  V.  Great  Western  Coal  &  Coke 
Co.,   223   111.   271,   79  N.   E.   53. 

43.  Bowker  v.  Haight  &  Freese  Co.,  147  F. 
923. 

44.  Buttler  v.  Com.  Tobacco  Co.  [N.  J. 
Eq.]  67  A.  514.  P.  L.  1896,  p.  304,  §  86,  pro- 
viding that  creditors  shall  be  paid  propor- 
tionately to  the  amount  of  their  respective 
debts,  except  mortgage  and  judgment  credit- 
ors, does  not  require  the  surrender  of  collat- 
eral security  as  condition  to  right  to  partici- 
pate in  dividends  on  distribution.     Id. 
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45.  Sparrow  v.  Bement  &  Sons,  146  Mich. 
326,  13  Det.  Leg.  N.   772,   109  N.  W.   419. 

46.  Certificates  issued  by  a  receiver  of  a 
private  corporation  can  be  given  priority 
over  prior  encumbrances  only  to  the  extent 
of  the  necessary  expenses  incident  to  the 
winding  up  of  the  business  and  the  settle- 
ment of  the  receivership.  International 
Trust  Co.  V.  Decker  Bros.  [C.  C.  A.]  152  P.  78. 

47.  When  corporation  was  not  insolvent 
discharge  of  receiver  and  reservation  of  its 
property  "subject  to  existing  liabilities"  did 
not  relieve  it  from  liability  for  breach  of 
contract  made  prior  to  receivership.  Stan- 
nard  v.  Reid  &  Co.,  118  App.  Div.  304,  103 
N.  Y.  S.  521. 

48.  See  post,  this  section,  subdivisions  E, 
and   F. 

49.  See  7  C.  L.  933. 

50.  Mortgage  securing  notes  executed 
without  consideration  to  officers  of  corpora- 
tion and  transferred  to  persons  having  no- 
tice of  facts.  In  re  Builders'  Lumber  Co., 
148    F.    244. 

51.  Honest  belief  that  property  and  se- 
curities given  in  exchange  for  an  issue 
of  corporate  bonds  will  some  day  be  worth 
the  face  value  of  the  bonds  is  insufficient  to 
supply  the  place  of  actual  value  required 
by  statute.  In  re  Wyoming  Valley  Ice  Co., 
153  F.  787.  Bonds  issued  in  disregard  of  a 
requirement  that  tiiey  must  be  sustained  by 
a  consideration  equal  in  value  to  their  face 
value  are  void  in  toto,  and  cannot  be  con- 
sidered as  bonds  even  for  the  amount  ac- 
tually given  in  exchange  for  them.  Id. 
Transfer  of  only  $27,500  worth  of  property 
in  exchange  for  $90,000  in  bonds,  in  addition 
to  $200,000  in  stock,  held  sustained  by  only  a 
colorable  consideration,  and  not  to  meet  re- 
quirements Const.  Pa.  art.  16,  §  7,  and  P.  L. 
1874,  p.  81,  forbidding  issue  of  bonds  and 
stock  except  for  equivalent  value.  Id. 
Where  a  promoter  of  the  reorganization  of  a 
corporation  upon  an  increased  capitalization 
acquired  all  the  stock  of  the  original  cor- 
poration for  a  cash  consideration,  but  such 
stock  was  not  assigned  to  the  new  corpora 
tion,  being  retained  by  the  parties  furnish- 
ing the  cash  consideration,  neither  the  prop- 
erty   of    the    old    corporation    nor    its    stock 
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leging  it."  The  validity  of  bonds  is  determinable  as  of  tlie  time  of  their  execution,'^ 
but  a  creditor  may  attack  the  validity  of  bonds  regardless  of  whether  his  claim  arose 
prior  or  subsequently  to  the  bond  issue/*  and  a  fortiori  the  validity  of  bonds  may 
be  attacked  by  judgment  creditors  whose  judgments  were  rendered  upon  obligations 
created  prior  to  the  bond  issue.'^  Bondholders  cannot  attack  the  validity  of  the 
contract  under  which  their  bonds  were  issued  as  against  other  holders  of  bonds  of  the 
same  series  and  issued  under  the  same  contract.^"  The  rights  of  a  bondholder  are  de- 
terminable by  the  law  of  the  state  in  which  the  bonds  were  executed,  delivered,  and 
•payable.^'  An  indorsement  of  mortgage  bonds  by  the  trustee  merely  for  the  purpose 
of  identification  does  not  constitute  a  guarantee  of  the  recitals  of  the  bonds  as  to  the 
character  of  the  security.^*  Demand  upon  the  corporation  to  sue  is  not  a  condition 
precedent  to  the  right  of  a  bondholder  to  sue  for  the  annulment  of  other  liens  and  the 
enforcement  of  his  own/''  but  the  remedy  for  the  illegal  disposition  of  bonds  legally 
issued  is  not  the  annulment  of  the  bonds  but  their  restoration  to  the  proper  custody.*'*' 
A  bill  by  a  bondholder  in  the  nature  of  a  creditors'  bill  to  convene  its  common  credi- 
tors, ascertain  priorities,  and  sell  the  corporation's  property  to  satisfy  its  debts,*'^ 
should  not  invite  common  creditors  to  join  in  the  suit,  but  bondh(jlders  and  general 
creditors  may  join  in  a  suit  attacking  the  legality  of  other  bonds  and  mortgages.*'- 
Grounds  of  forfeiture  under  the  provisions  of  a  mortgage  '^^  must  be  specified  in  the 
bondholder's  request  for  foreclosure.***  Whether  all  the  bonds  of  a  series  are  issued 
and  outstanding  at  the  time  of  a  suit  to  foreclose  is  a  question  of  fact.**^  A  forfeiture 
is  not  cured  by  subsequent  compliance  with  the  provisions  violated.^^  Insolvency 
matures  bonds  though  they  arc  expressly  payable  at  a  future  date.**^ 


could  be  considered  in  determining  the  con- 
sideration given  by  the  promoter  for  bonds 
of  the  new  corporation.  Id.  An  option  on 
total  issue  of  shares  of  a  corporation  with 
a  view  to  its  reorganization  on  increased 
capitalization  having  been  executed  by  pur- 
chase of  such  shares  and  their  distribution 
among  the  persons  furnishing  the  considera- 
tion for  their  purchase,  the  assignment  of 
such  option  to  the  new  or  recapitalized  cor- 
poration was  no  consideration  for  the  issue 
of  Its  bonds  to  the  assignor.  Id.  Where 
stock  of  corporation  is  purchased  by  promo- 
ter of  reorganization  of  corporation  upon  in- 
creased capitalization,  it  cannot  be  consid- 
ered at  its  original  value  in  determining  the 
consideration  of  bonds  Issued  by  the  recapi- 
talized corporation,  but  if  it  can  be  consid- 
ered at  all  its  value  must  be  taken  as  de- 
creased in  proportion  as  the  capitalization  is 
increased.  Id.  Prospective  increase  of 
value  of  stocks,  properties,  and  agreements 
acquired  by  a  promoter  of  a  reorganized  cor- 
poration, in  view  of  a  monopoly  proposed 
to  be  established  by  the  transfer  of  such 
stock,  etc.,  to  the  reorganized  corporation, 
cannot  be  considered  in  determining  con- 
sideration paid  by  such  promoter  for  bonds 
of   reorganized   corporation.      Id. 

62.  In  suit  by  receiver  against  bond- 
holder, burden  of  prixjf  on  complainant  to 
show  that  corporation  was  insolvent,  within 
Laws  1896,  p.  298,  c.  185,  §  34.  when  bond  was 
executed,  held  not  sustained.  Bergen  v. 
Rogers  [N.  J.  Eq.]  67  A.  290.  Bond  given 
for  money  advanced  held  not  executed  in 
contemplation  of  Insolvency.     Id. 

53.  Bond  executed  in  reformation  of  one 
formerly  given  so  as  to  make  the  latter 
conform  to  resolution  authorizing  it  held 
not  affected  by  evidence   of  fraud,   intention 


to  prefer,  and  insolvency  as  of  time  of  its 
execution,  there  being  no  evidence  of  sucli 
luatters  as  of  time  of  such  resolution.  Ber- 
gen v.  Rogers  [N.  J.  Eq.]  67  A.  290. 

54.  On  ground  that  bonds  were  voluntary 
in  hands  of  participants  in  issue.  In  re 
Wyoming  Valley  Ice  Co.,  153  F.   787. 

55.  Obligation  created  same  day  as  bond 
issue  but  before  latter  had  been  finally  voted 
by  directors.  In  re  Wyoming  Valley  Ice.  Co., 
153  F.  787. 

50.  Farmers'  Loan  &  Trust  Co.  v.  Madison 
Mfg.  Co.,  153  F.  310. 

57.  Doty  v.  Oriental  Print  Works  Co. 
[R.    I.]    67    A.    586. 

58.  Indorsement  that  "This  bond  is  one  of 
a  series  of  bonds  mentioned  and  described 
in  the  mortgage  within  referred  to." 
Tschetiman  v.  City  Trust  Co.,  186  N.  Y.  432, 
79    N.    E.    401. 

59.  60.  01,  02.  Keystone  Nat.  Bk.  v.  Palos 
Coal  &  Coke  Co.   [Ala.]   43  So.  570. 

<f3.  Failure  to  pay  taxes  on  stock  is 
within  a  provision  for  forfeiture  if  the  com- 
liaiiy  "sult^M-  any  lawful  t:i.\  or  charges  to 
fall  in  arrear,  or  any  lien  to  be  obtained  on 
the  said  property  whereby  the  security  of 
this  mortgage  may  be  impaired."  Union 
Trust  Co.  of  Maryland  v.  Thomas  [Md.]  66 
A.  450. 

04.  Bondholders'  request  to  mortgagee  to 
foreclose  held  sufficiently  definite  in  speci- 
fication of  grounds  of  forfeiture.  Union 
Trust  Co.  of  Maryland  v.  Thomas  [Md.]  66  A. 
450 

0.1.  In  suit  to  foreclose,  evidence  held  to 
sustain  finding  tliat  whole  series  of  bonds 
secured  by  the  mortgage  had  been  issued 
and  were  outstanding.  Farmers'  Loan  & 
Trust  Co.  V.  Madison  Mfg.  Co..   153  F.  310. 

00.     Payment  of  taxes  after  default  in  re-. 
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A  bona  fide  holder  for  value  without  notice  of  negotiable  bonds  is  not  affected 
by  defects  in  his  predecessor's  title,^^  but  participants  in  a  bond  issue  cannot  avoid 
the  effect  of  defects  in  such  issue  on  the  ground  that  they  are  bona  fide  holders.®* 
A  suit  in  equity  will  lie  to  cancel  fraudulent  corporate  bonds  in  the  hands  of  holders 
with  notice/*'  but  holders  without  notice  will  be  protected/^  and  the  corporation 
cannot  avoid  its  bonds  because  fraudulently  issued  by  an  officer  unless  it  is  injured.'^- 
A  bondholder's  rights  against  the  corporation  are  not  affected  by  his  acceptance  of 
security  from  the  officer  who  wrongfully  or  fraudulently  negotiated  the  bonds  to 
hira.'^ 

(§  16)  D.  Officers  and  stoclcholders  as  creditors.''* — The  status  of  a  stock- 
holder as  a  creditor  ^°  is  a  question  of  fact  in  sO  far  as  it  depends  upon  whether 
advanceinents  by  him  constituted  a  loan  or  the  purchase  price  of  stock,''®  and  the 
corporation's  account  books  are  not  admissible  to  show  that  advancements  by  a  stock- 
holder were  for  stock  which  was  never  delivered.''^  A  resolution  prohibiting  stock- 
holders from  holding  more  than  a  certain  amount  of  stock  will  not  make  a  stock- 
holder a  creditor  as  to  the  excess  held  by  him.'^^  As  against  other  creditors  a  stock- 
holder cannot  claim  to  be  a  creditor  for  payments  on  invalid  stock  where  the  invalid- 
ity is  due  to  his  own  negligence  or  breach  of  duty.'^^     An  officer  who  owes  an  ac- 


gard  thereto  will  not  relieve  from  forfeiture 
on  ground  of  nonpayment  when  due.  Union 
'1  rust  Co.  of  Maryland  v.  Thomas  [Md.]  66  A. 
450. 

67.  Adjudicated  insolvency  matures  the 
principal  of  bonds  and  authorizes  foreclos- 
ure and  sale,  notwithstanding  provision  that 
sucli  principal  shall  not  become  due  before 
date  fixed  by  bonds  except  for  causes  men- 
tioned in  the  mortgage  stipulations,  wliich 
do  not  include  insolvency,  where, , by  reason 
of  impending  distribution  of  general  assets 
under  insolvency  laws,  the  bondholders  will 
otherwise  be  left  without  remedy  for  any 
deficiency  on  subsequent  sale  of  the  mort- 
gaged property.  Union  Trust  Co.  of  Maryland 
v.  Thomas  [Md.]  66  A.  450. 

68.  Knowledge  that  pledgor  of  bonds 
payable  to  bearer  is  director  of  the  corpora- 
tion does  not  charge  pledgee  with  notice  of 
defects  in  pledgor's  title.  Farmers'  Loan  & 
Trust  Co.  V.  Madison  Mfg.   Co.,  153   P.   310. 

69.  In  re  Wyoming  Valley  Ice  Co.,  153  P. 
787. 

70.  Fact  that  fraud  would  be  defense  at 
law  as  against  holders  constitutes  no  reason 
why  equity  should  not  act,  since  such  de- 
fense might  be  cut  off  by  a  transfer  to  inno- 
cent purchasers.  Pare  Marquette  R.  Co.  v. 
Bradford,  149  P.  492.  In  such  case  a  pre- 
liminary injunction  will  issue  to  prevent 
transfer  of  such  bonds.     Id. 

71.  Where  a  purchaser  is  charged  with 
notice  that  negotiation  of  bonds  can  be  done 
only  by  secretary  and  president,  he  is  not 
thereby  charged  with  notice  that  the  treas- 
urer in  negotiating  the  bonds  was  not  act-  [ 
ing  also  by  authority  of  president.  Doty  v. 
Oriental  Print  Works  Co.  [R.  I.]  67  A.  586. 
Where  bonds  were  secured  from  proper  cus- 
todian, and  recited  that  they  were  executed 
and  delivered  pursuant  to  vote  of  stockhold- 
ders  and  directors,  and  no  invitation  was 
extended  to  examine  corporation's  records 
for  verification  of  such  statement,  the  pur- 
chaser was  not  charged  with  notice  of  any 
defect  In  the  power  of  the  custodian  to  is- 
sue the  bonds,  though  the  mortgage  was  re- 
ferred to,   the  place  of  record  of  the  mort- 


gage, however,  not  being  given,  and  inspec- 
tion of  the  mortgage  being  invited  only 
with    reference    to    terms    of    payment.      Id. 

72.  Corporation  not  injured  so  as  to  affect 
riglat  of  purchaser  of  bonds  from  secretary 
who  negotiated  them  without  authority, 
where  it  appeared  that  corporation  was  in- 
debted to  treasurer  in  excess  of  amount  re- 
ceived from  the  bonds  and  retained  by  him. 
Doty  V.  Oriental  Print  Works  Co.  [R.  I.]  67 
A.  586. 

73.  Doty  V.  Oriental  Print  Works  Co. 
[R.  I.]   67  A.  586. 

74.  See   7  C.  L.   936. 

75.  Status  of  stockholder,  with  reference 
to  appeal,  as  creditor  in  proceedings  by  re- 
ceiver against  stockliolders,  cannot  be  ques- 
tioned for  first  time  on  appeal.  Easton  Nat. 
Bk.  V.  American  Brick  &  Tile  Co.,  70  N.  J. 
Eq.  722,   64  A.   917. 

76.  Evidence  held  to  show  that  advances 
by  stockholder  were  as  loan  and  not  for 
preferred  stock.  Jacobs  v.  Morgentlialer 
[Mich.]  14  Det.  Leg.  N.  307,  112  N.  W.  492. 
Evidence  held  to  show  that  certain  stock 
was  issued  in  consideration  of  advances  and 
not  as  security  therefor,  thus  creating  rela- 
tion of  stockholder  and  not  of  creditor. 
Iserman  v.  International  Stoker  Co.  [N.  J. 
Eq.]   66  A.  605. 

77.  Jacobs  v.  Morgenthaler  [Mich.]  14 
Det.  Leg.  N.  307,  112  N.  W.  492. 

78.  Richardson  v.  Devine,  193  Mass.  336, 
79  N.  E.  771. 

79.  Where  a  reorganization  was  agreed 
upon  between  stockholders  and  creditors  in 
order  to  save  corporation  from  going  into 
liquidation,  it  was  duty  of  stockholders*  to 
see  that  preferred  stock  issued  to  them  in 
consideration  of  their  payment  of  corpora- 
tion's debts  was  regularly  issued,  and  where 
the  stock  was  invalid  on  account  of  failure 
to  file  certificate  as  required  by  Acts  Mar. 
1903,  p.  427,  c.  437,  §  14,  the  stockholders 
could  not,  as  against  subsequent  creditors, 
claim  the  rights  of  creditors  as  to  amount 
paid  for  their  stock  by  way  of  the  payment 
of  the  old  company's  debts.  Manufacturers' 
Paper  Co.  v.  Allen-Higgins  Co.,  154  F.  906. 
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counting  to  tlie  corporation  cannot  recover  from  it  items  constituting  a  part  of  such 
accounting  until  the  accounting  has  been  rendered.^" 

The  status  of  oflBcers  as  creditors  on  account  of  services  is  treated  elsewhere.^^ 
Preferences.^- — A  director  will  not  be  allowed  to  use  his  office  to  secure  a  prefer- 
ence over  other  creditors,^^  and  the  same  rule  applies  to  creditors  associated  with  a 
director  and  having  knowledge  of  his  tiduciary  capacity.^*  Xor  can  the  directors  of 
an  insolvent  corporation  redeem  outstanding  stock  and  thus  prefer  the  stockholder.^'^ 
Directors  may  even  be  postponed  to  other  creditors  by  reason  of  losses  through  mis- 
management of  the  corporation.®^  Even  w^here  voluntary  preferences  are  allowed,  di- 
rectors cannot  be  preferred  by  an  insolvent  corporation.^'  The  priority  of  a  stock- 
holder as  a  creditor  under  a  decree  of  court  depends  upon  the  terms  of  the  decree.®^ 
A  corporation  may  apply  the  proceeds  of  a  sale  of  its  property  to  the  repayment  of 
advancements  by  stockholders  ®^  or  to  the  indemnity  of  officers  and  stockholders  who 
have  assumed  corporate  obligations. ^° 

(§  16)  E.  Liability  of  stoclcliolders  on  account  of  unpaid  subscriptions  and 
remedies.^'^ — Unpaid  subscriptions  constitute  a  part  of  the  assets  constituting  a  trust 
fund  for  creditors,®'  and  as  against  creditors  without  notice  a  corporation  cannot  either 
directly  or  indirectly  forgive  subscriptions,**^  and  it  is  immaterial  whether  the  claims 
of  the  creditors  accrued  prior  or  subsequently  to  such  attempted  forgiveness.^*  The 
liability  on  subscriptions  prior  to  incorporation  attaches  upon  the  execution  of  the 
certificate  of  incorporation  and  the  corporation  becomes  a  corporation  de  facto,®^ 
though  the  stockholder  does  not  participate  in  the  organization  of  the  corporation."^ 
That  the  subscription  was  induced  by  fraud  is  no  defense  as  against  creditors,®^  unless 
the  subscription  was  repudiated  before  the  debts  were  incurred.^®     The  mere  pos- 


80.  Manager,  secretary,  or  treasurer. 
Hewitt  V.  Williams,  118  La.  236,  42  So.  786. 

SI.  See  ante.  §  15.  G.,  Salary  or  Other 
Compensation    and    Officers. 

82.  See  7   C.  L.   937. 

83.  Sale  to  director  to  satisfy  debt  vacated 
at  instance  of  attaching  creditors.  Schmidt 
V.   Perkins    [N.  J.   Err.   &  App.]    67  A.   77. 

84.  Schmidt  v.  Perkins  [N.  J.  Err.  &  App.] 
67   A.   77. 

85.  Richardson  v.  Devine,  193  Mass.  336, 
79   N.   E.    771. 

86.  Elliott  V.  Farmers'  Bk.,  61  W.  Va.  641, 
57  S.  E.  242.  Claim  of  director  postponed  to 
claim  of  other  creditors  over  whom  he  at- 
tempted to  obtain  unfair  advantage.  Wat- 
rous  v.  Hilliard   [Colo.]   88  P.  185. 

87.  Moody  v.  Chicago  Title  &  Trust  Co., 
126  111.  App.  68.  The  president  of  a  corpora- 
tion receiving  a  voluntary  preference  from 
it  as  one  of  its  creditors  is  charged  with 
knowledge  of  its  financial  condition.  Id. 
Transfer  of  corporate  assets  to  president 
in  consideration  of  payment  by  him  of  debt 
of  corporation  as  to  wliicli  he  was  guaran- 
tor held  preference  of  creditor.     Id. 

88.  Decree  against  receiver  of  reorganized 
corporation  for  value  of  stock  which  should 
have  been  issued  to  complainant  as  member 
of  old  corporation,  which  provided  that  it 
should  be  a  claim  against  assets  in  hands  of 
receiver,  did  not  give  complainant  a  prior 
lien  on  such  assets  as  against  creditors. 
Sparrow  v.  Boiiient,  146  Mich.  326,  13  Det. 
Leg.  N.   772,    109  N.   W.    419. 

89.  Arrangement  to  apply  proceeds  of  sale 
of  corporation's  property  to  repayment  of 
advancement  by  stockholder  hold  not  fraudu- 
lent. Jacobs  v.  Morgenthaler  [Mich.]  14  Det. 
Leg.  N.  307,  112  N.  W.  492. 


90.  Mooney  v.  Chicago,  B.  &  I.  R.,  125  Mo. 

App.  651,   103  S.  W.   119. 

91.  See  7  C.  L.   937. 

92.  Ford  V.  Chase,  118  App.  Div.  605,  103 
N.  Y.   S.   30. 

93.  Alabama  Terminal  &  Imp.  Co.  v.  Hall 
[Ala.]  44  So.  592.  Bill  against  subscribers 
alleged  to  have  sold  their  subscriptions  to 
the  corporation  in  fraud  of  creditors  and 
the  corporation  may  be  amended  by  alleging 
that  the  corporation  was  a  party  to  the 
scheme.  Id.  "Where  bill  was  based  on  un- 
authorized act  of  president  in  purcliasing 
the  stock  of  defendant  subscribers  with  cor- 
porate funds  pursuant  to  agreement  niade 
prior  to  payment  of  such  subscriptions,  an 
amendment  alleging  that  the  acts  of  the 
president  were  authorized  was  not  a  depart- 
ure.     Id. 

94.  Alabama  Terminal  &  Improvement  Co. 
V.  Hall  [Ala.]  44  So.  592. 

SI.-.. !»(;.  McCartt-r  v.  Ketcham  [N.  J.  Err.  & 
App.]    67  A.   610. 

97.  Receiver  suing  on  such  subscription 
represents  creditors  as  well  as  corporation. 
Marion  Trust  Co.  v.  Blish  [Ind.  App.]  79 
N.  E.  415.  Reply  of  receiver  meeting  defense 
of  fraud  set  up  in  answer  held  not  departure 
from  complaint  in  relying  on  status  of  re- 
ceiver as  representative  of  creditor,  com- 
plaint being  construed  to  make  case  for  ben- 
efit of  creditors.     Id. 

98.  Defendant's  pleadings  in  action  by  re- 
ceiver which  failed  to  allege  time  of  re- 
pudiation of  subscription,  except  that  it  was 
as  soon  as  defendant  learned  of  the  fraud, 
and  which  failed  to  allege  tender  of  ireturn 
of  .stock  certificate  or  request  for  return  of 
stock  note,  ht-ld  not  to  show  repudiation  of 
contract.    Marion    Trust    Co.    v.    Blish    [Ind. 
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session  of  a  stock  certificate  is  insufficient  to  fix  liability  as  a  subscriber,^''  and  a 
stockholder  purchasing  stock  at  par  is  entitled  to  the  presumption  that  the  original 
subscriber  therefor  paid  for  the  stock  in  full,  and  a  claim  on  account  of  unpaid  sub- 
scription will  not  lie  against  such  purchaser/  nor  is  a  subscriber  to  full  paid  stock 
through  the  medium  of  the  holder  of  an  option  thereon  rendered  liable  because  the 
corporation  issues  to  him  unpaid  stock  of  another  series.^  One's  right  to  enforce  the 
liability  to  creditors  on  unpaid  subscriptions  depends  upon  his  status  as  a  creditor.' 
A  secured  creditor  may  pursue  the  stockholders,*  but  the  stockholders  are  entitled 
to  the  benefits  of  the  proper  application  of  the  securities.^  Such  liability  may  be 
enforced  by  the  corporation's  receiver^  or  trustee  in  bankruptcy."^  In  winding 
up  proceedings  the  court  may  finally  adjudge  the  amount  of  assessment  on  stock- 
holders necessary  to  be  made,^  but  not  the  liability  of  any  persons  as  stockholders 
who  are  not  parties  to  the  suit  by  personal  service.®  As  a  general  rule  all  the 
stockholders  are  necessary  parties  to  a  suit  to  enforce  their  subscription  liability,^"* 
and  where  only  a  part  of  the  stockholders  are  joined,  the  corporation,  as  the 
principal  debtor,  is,  if  still  existent,  an  indispensable  party/^  and  if  it  has  been 
dissolved  then  all  the  stockholders  must  be  made  parties,^-  but  in  some  jurisdic- 
tions it  is  held  that  each  stockholder  must  be  separately  sued,^^  and  then  equity 
has  no  jurisdiction  of  a  suit  against  several  stockholders  on  the  ground  of  multi- 
plicity,^* The  defendant  must  have  become  a  stockholder  within  legal  contem- 
plation/^ and  subscribers  whose  stock  has  been  forfeited  need  not  be  joined.^^    A  re- 


App.]  79  N.  E.  415.  Fact  that  non-negotia- 
ble note  was  given  for  subscription  and  was 
dishonored  before  debts  were  contracted  does 
not  render  defense  of  fraud  in  procurement 
of  subscription  available,  where  subscription 
was  not  actually  rescinded  before  debts  were 
incurred.     Id. 

99.  "Where  stockholders  were  instrumental 
in  causing-  transfer  of  fully  paid  stock  to 
certain  persons  who  neither  subscribed  nor 
agreed  to  pay  therefor,  and  the  stock  was, 
furthermore,  worthless,  such  stockholders 
could  not,  as  creditors,  maintain  a  suit 
against  such  persons  as  for  unpaid  subscrip- 
tions. Continental  Adjustment  Co.  v.  Cook, 
152   F.    652. 

1.  Roebling  Sons  Co.  v.  Shawnee  Valley 
Coal  &  Iron  Co.,  4  Ohio  N.  P.   (N.  S.)  113. 

2.  In  re  Remington  Automobile  &  Motor 
Co.    [C.   C.   A.]    153   F.    345. 

3.  Where  as  part  of  consideration  for 
property  purchased  a  corporation  assumed 
part  of  purchase  price  owed  by  its  vendor, 
the  vendor  of  the  latter  became  a  creditor 
of  the  corporation  within  Laws  1901,  p.  971, 
c.  354,  §  54.  Ford  v.  Chase,  118  App.  Div.  605, 
103  X.  Y.  S.  30. 

4.  Where  creditor  who  held  mortgage 
purchased  mortgaged  property  at  sale  under 
his  execution.  Vaughn  v.  Alabama  Nat.  Bk., 
143  Ala.    572,   42   So.   64. 

5.  Vaughn  v.  Alabama  Nat.  Bk.,  143  Ala. 
572,   42   So.   64. 

6.  Receiver  may  maintain  a  bill  of  dis- 
covery against  broker  who  purchased  stock 
for  tlie  purpose  of  disclosing  stockholders. 
Brown  V.  Magee,  146  F.  765;  Kurtz  v.  Brown 
[C.    C.    A.]    152    F.    372. 

7.  Practice  is  for  trustee  to  file  petition 
in  bankruptcy  court  for  order  directing 
him  to  make  assessment.  In  re  Remington 
Automobile  &  Motor  Co.  [C.  C.  A.]  153  F.  345. 
On  petition  by  trustee  for  order  requiring  as- 
sessment,    court     must     determine     whether 


stock  is  full  paid,  and  payments  on  such  as 
is  not  full  paid,  and  whether  corporation 
is  indebted  in  excess  of  assets  and  amount 
of  indebtedness.  Id.  In  plenary  action  by 
trustee  to  recover  assessment  ordered  by 
bankruptcy  court.  Indebtedness  of  corpora- 
tion need  not  be  proved  by  findings  of  bank- 
ruptcy court,  but  may  be  shown  by  proofs  of 
claim.  Id.  Decision  of  court  on  petition  by 
trustee  for  order  of  assessment  is  res  judi- 
cata in  subsequent  proceedings  between 
trustee  and  stockholders  who  received  no- 
tice of  such  proceedings,  and  stockholders 
cannot  question  findings  as  to  amount  paid 
on  stock,  indebtedness  of  corporation,  or 
amount  of  assessment.     Id. 

8,  9.  Howell  V.  Malmgren  [Neb.]  112  N.  W. 
^13 

10.  All  stockholders  are  necessary  parties 
in  suit  in  equity  by  creditor  under  Laws 
1901,  p.  971,  c.  354,  §  54.  Ford  v.  Chase,  118 
App.  Div.  605,  103  N.  Y.  S.  30.  Liability  under 
Laws  1901,  p.  971,  c.  354,  making  stockholders 
"personally"  liable  to  creditors  to  extent  of 
unpaid  stock,  cannot  be  enforced  in  action 
at  law  against  single  stockholder.  Dyer  v. 
Drucker,  104  N.  Y.  S.  166. 

11,  13  Continental  Adjustment  Co.  v.  Cook, 
152    F.    652. 

13.  Whether  the  remedy  be  considered  as 
legal  or  equitable.  People's  National  Bk.  v. 
Saville,  25  App.  D.  C.  139. 

14.  People's  Nat.  Bk.  v.  Saville,  25  App. 
D.  C.   139. 

15.  Stockholders  who  never  paid  the  10 
per  cent  of  their  subscriptions  necessary 
under  Stock  Corporation  Law,  §  41,  in  order 
to  make  them  stockholders,  were  not  neces- 
sary parties.  Ford  v.  Chase,  118  App.  Div. 
605,   103   N.  Y.    S.   30. 

16.  Ford  V.  Chase,  118  App.  Div.  605,  103 
N.  Y.  S.  30.  In  pleading  forfeiture  of  stock  as 
excuse  for  not  making  subscribers  parties, 
the    evidentiary    facts    leading   to    resolution 


806 


CORPOEATIOXS  §  16E. 


9  Cur.  Law. 


coverv  of  judgment  against  the  corporation  is  unnecessary  where  it  will  be  fruitless. ^^ 
The  complaint  must  allege  a  promise,  either  ex])ress  or  implied,  to  pay  for  the  stock,^* 
but  payment  need  not  be  denied  expressly.^^  Subscription  liability  is  not  necessarily 
discharged  by  a  discharge  in  bankruptcy.-"  Where  the  liability  of  stockholders  is 
several,  a  recovery  will  be  apportioned  against  the  defendants  in  the  proportion  that 
the  amount  due  from  each  bears  to  the  amount  due  from  them  all.  and  not  in  the 
proportion  that  the  amount  due  from  each  bears  to  the  total  amount  of  unpaid  sub- 
scriptions.^^ It  is  sometimes  provided  that  a  Judgment  in  a  suit  by  a  single  creditor 
will  inure  to  the  benefit  of  all  on  certain  conditions."  The  decree  may  expressly  re- 
serve the  right  to  make  defenses  not  concluded  by  the  decree.-^  In  some  instances 
subscription  liability  may  be  enforced  by  way  of  set-off,^*  but  the  rights  of  creditors 
will  not  be  concluded  by  the  corporation's  failure  to  avail  itself  of  this  remedy.-' 
A  creditor's  liability  as  a  subscriber  cannot  be  set  off  by  the  defendant  stockholders, 
though  the  corporation  is  made  a  nominal  party,-*'  but  the  plaintiff  will  be  made  to 
bear  his  proper  proportion.-' 

Fictitionsh/  paid  up  stocl'."^ — Holders  of  fictitiously  full  paid  stock  are  liable 
as  for  unpaid  subscriptions  to  the  extent  of  the  actual  deficiency,-^  regardless  of 


declaring-   forfeiture   of   such    stock   need   not 
be  pleaded.     Id. 

17.  Allegation  of  insolvency,  dissolution 
proceedings,  conversion  of  assets  into  money, 
and  inadequacy  of  same  to  pay  debts, 
sliowed  that  judgment  against  corporation 
would  have  been  fruitless.  Ford  v.  Chase, 
118  App.  Div.  605.  103  N.  Y.  S.   30. 

18.  Contract  to  construct  railroad  in  con- 
sideration of  bonds  and  stock  held  not  alone 
to  give  rise  to  implied  agreement  to  pay 
for  stock  otherwise  than  in  work  or  prop- 
erty. Bostwick  v.  Young,  118  App.  Div.  490, 
103  N.  Y.  S.  607.  Allegation  of  conclusion 
that  contract  to  construct  railroad  in  ex- 
change for  stock  was  mere  fraudulent 
scheme  to  get  stock  without  payment  held 
not  sustained  by  allegations  of  fact.  Id. 
Allegation  of  subscription,  number  of  shares, 
par  value  thereof,  the  amount  paid,  and  the 
balance  due  thereon,  is  sufficient  without  al- 
leging express  promise  of  subscriber  to  pay. 
I-"ord  v.  Chase,  118  App.  Div.  60.5,  103  N.  Y. 
.<.    30. 

10.  Fair  construction  of  complaint  al- 
leging subscription,  number  of  shares  sub- 
scribed, par  value  thereof,  amount  paid,  and 
balance  due  thereon,  held  to  negative  sug- 
gestion that  stock  may  have  been  paid  for 
in  property  or  labor.  Ford  v.  Chase,  118  App. 
Div.    605,   103    N.    Y.    S.    30. 

20.  Where  liability  was  not  properly 
scheduled,  no  notice  of  proceedings  was 
served  on  corporation,  and  it  did  not  appear 
that  claim  for  such  liability  had  ever  been 
liquidated.  Roehling  Sons  Co.  v.  Shawnee 
Valley  Coal  &  Iron  Co.,  4  Ohio  N.  P.  (N.  S.) 
113. 

31.  Blood  V.  La  Serena  Land  &  "U^ater  Co., 
150  Cal.  764,  89  P.  1090. 

22.  Judgment  in  suit  by  creditor  under 
Laws  1901,  p.  971,  c.  354,  §  54,  inures  to  bene- 
fit of  all  creditors  who  prove  tlieir  claims 
and  contribute  their  proportion  to  expenses 
of  litigation.  Ford  v.  Chase,  118  App.  Div. 
605,  103   N.  Y.   S.   30. 

23.  Decree  determining  necessity  and 
amount  of  assessment  and  authorizing  re- 
ceiver to  sue  for  same  held  not  nullified  by 
proviso  that  it  was  without  prejudice  to  the 


rights  of  any  person  nained  therein  to  assert 
any  defense  he  may  have  in  a  suit  against 
him  on  such  assessment,  such  proviso  merely 
being  intended  to  reserve  defenses  not  con- 
cluded by  the  degree.  McCarter  v.  Ketcham 
[N.   J.   Err.   &   App.]    67   A.    610. 

24.  Subscription  liability  may  be  set  off  in 
equity  against  the  corporation's  bonds  in 
the  hands  of  one  who  received  them  after  the 
appointment  of  a  receiver  and  witli  notice 
of  his  assignor's  subscription  liability. 
Hynes  v.  Illinois  Trust  &  Savings  Bk.,  226 
111.   95,   80  N.   E.   753. 

25.  Failure  of  corporation  to  set  off  in 
action  at  law  claims  against  plaintiff  on  ac- 
count of  stock  subscriptions  will  not  pre- 
clude the  setting  off  such  claims  in  suit  to 
marshal  assets  and  to  distribute  same. 
Elliott  V.  Farmers'  Bk.  of  Philippi,  61  W.  Va. 
641,  57  S.  E.  242. 

26.  27.  Blood  V.  La  Serena  Land  &  Water 
Co.,  150  Cal.  764,  89  P.  1090. 

28.  See  7  C.  L.  945. 

29.  Stock  issued  in  exchange  for  patent 
at  grossly  excessive  valuation.  Honeyman 
V.  Haughey  [N.  J.  Eq.]  66  A.  582;  Vaughn  v. 
Alabama  Nat.  Bk.,  143  Ala  572,  42  So  64; 
Vogeler  v.  Punch  [Mo.]  103  S.  W.  1001. 
Under  general  corporation  act  of  1875  [Gen. 
St.  p.  907],  agreement  to  issue  stock  witliout 
valuable  consideration  is  void  as  contrary 
to  spirit  and  policy  of  act.  Easton  Nat.  Bk. 
V.  American  Brick  &  Tile  Co.,  70  N.  J.  Eq. 
732.  64  A.  917.  Under  Laws  N.  J.  1896,  mak- 
ing stockholders  liable  to  assessment  to  ex- 
tent of  par  value  of  stock  held  by  them, 
and  unpaid  purchasers  of  stock  "issued  to 
be  sold  at  $25  per  sliare,"  held  liable  to  as- 
sessment to  extent  of  difference  between 
such  amount  and  par  value.  In  re  Reming- 
ton Automobile  &  Motor  Co.  [C.  C.  A.]  153  F. 
345.  Stock  held  not  "issued  for  property 
purchased"  within  meaning  of  Gen.  St.  p.  907. 
Easton  Nat.  Bk.  v.  American  Brick  &  Tile 
Co..    70    N.    J.    Eq.    722,    64    A.    1045. 

Held  full  pnlil;  Stock  issued  as  full  paid 
for  less  than  par  in  money,  and  in  additional 
consideration  of  free  site  for  corporation's 
business,  such  site  being  accepted  by  direc- 
tors,   Jield    full    paid   and   nonassessable.     See 
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fraudulent  intent  on  the  part  of  the  directors,3o  and  the  illegality  of  the  transaction 
is  no  defense.^'i  When  liability  is  fixed  by  the  state  constitution,  it  cannot  be 
changed  by  charter  provisions.^^  rpj^g  stockholder's  liability  can  be  enforced  only  by 
creditors.^3  There  is  some  conflict  as  to  the  effect  of  the  creditor's  knowledge  of  the 
facts,  it  being  held  on  the  one  hand  that  creditors  who  extend  credit  with  knowledge 
that  stock  is  fictitiously  paid  up  cannot  hold  the  stockholder  as  for  unpaid  subscrip- 
tions,^* while  on  the  other  hand  it  is  held  that  the  creditor's  knowledge  that  stock 
issued  as  fully  paid  is  not  such  will  not  relieve  the  stockholder  from  liability,^^  and 
participation  in  the  issue  of  fictitiously  paid  up  stock  and  receipt  of  a  part  thereof 
will  not  estop  the  stockholder  from  participating,  as  a  creditor,  in  proceedings  to 
collect  unpaid  subscriptions,^®  or  estop  him  under  the  doctrine  of  in  pari  delicto,  etc.^' 
The  fraudulent  contract  under  which  the  stock  was  issued  need  not  be  set  aside  in 
an  independent  suit  before  suing  to  enforce  the  stockholder's  liabilit}\^^  Bona  fide 
purchasers  in  open  market  are  not  liable  on  account  of  the  fictitiousness  of  the 
original  consideration  given  for  the  stock. ^^ 

Limitations*'^  begin  to  run  only  from  the  accrual  of  cause  of  action,*^  unless 
other  limitation  is  imposed  by  statute.''-  Eeceivership  or  other  act  of  insolvency 
starts  limitations  to  running,^"  but  tlie  running  of  limitations  is  tolled  by  an  injunc- 
tion against  suits  against  the  corporation.**  "Where  the  suit  is  brought  by  the  bene- 
ficiaries of  the  judgment  sued  on,  the  legal  owner  may  be  brought  in  by  amendment 
without  affecting  limitations.*^ 


Laws  N.  J.  1896,  p.  293,  c.  185,  §  49,  making 
directors'  judgriient  as  to  value  of  property 
received  in  exchange  for  stock  conclusive 
in  absence  of  fraud.  In  re  Remington  Auto- 
mobile &  Motor  Co.  [C.  C.  A.]  153  F.  345. 
Such  stock  held  full  paid  in  hands 
of  persons  to  whom  it  was  issued,  for  the 
stipulated  money  consideration  under  direc- 
tion of  the  parties  furnishing  the  site.  Id. 
Held  not  full  paid;  Evidence  held  to  sus- 
tain finding  that  stock  was  not  fully  paid. 
Anheuser-Busch  Brewing  Ass'n  v.  Park 
Novelty  Co.,  120  Mo.  App.  513,  97  S.  W.  209. 

30.  Anheuser-Busch  Brewing  Ass'n  v. 
Park  Xovelty  Co.,  120  Mo.  App.  513,  97  S.  "W. 
209. 

31.  Vaughn  v.  Alabama  Xat.  Bk.,  143  Ala. 
572,  42  So.   64. 

32.  Liability  for  full  amount  of  unpaid 
stock  under  V\'.  Va.  Const.,  not  affected  by 
provision  of  charter  that  stock  should  be 
issued  as  full  paid  for  certain  amount  which 
■was  less  than  par.  Security  Trust  Co.  v. 
Ford,  75  Ohio  St.  322.  79  K.  E.  474.  Pro- 
vision of  West  Virginia  Constitution  that 
stockholders  shall  be  liable  to  "amount  of 
their  stock  subscribed"  imposed  liability  for 
"par"  value  and  not  merely  for  price  fixed 
by  charter.  Id.  Provision  of  constitution  of 
"West  Virginia  that  stockholders  shall  be 
liable  for  "amount  of  their  stock  subscribed, 
and  no  more,"  is  not  a  new  limitation  on 
power  of  legislature  to  impose  liability  in 
excess  of  par  value,  but  also  imposes  an  ab- 
solute liability  on  stockholders  for  unpaid 
subscriptions    to    extent   of   par   value.     Id. 

33.  Bostwick  V.  Young,  118  App.  Div.  490, 
103    X.   Y.    S.    607. 

34.  "U'here  creditor  knew  that  land  con- 
veyed in  exchange  for  stock  was  overvalued. 
Lea  V.  Iron  Belt  Mercantile  Co.,  147  Ala.  421, 
42   So.   415. 

35.  Easton  Nat.  Bk.  v.  American  Brick  & 
Tile  Co.,  70  N.  J.  Eq.  732,  64  A.   917. 


36.  Since  the  other  stockholders  also  knew 
that  stock  was  fictitiously'  paid  up.  Easton 
Nat.  Bk.  V.  American  Brick  &  Tile  Co.,  70  N. 
J.  Eq.   732,   64  A.   917. 

37.  Agreement  not  to  collect  subscriptions 
for  "fully  paid  stock"  being  absolutely  void. 
Easton  Nat.  Bk.  v.  American  Brick  &  Tile 
Co.,    70   N.   J.    Eq.   732,    64   A.    917. 

38.  Suit  by  receiver.  Easton  Nat.  Bk.  v. 
American  Brick  &  Tile  Co.,  70  N.  J.  Eq.  722, 
64  A.   1095. 

39.  Purchasers,  not  original  subscribers, 
in  open  market  of  stock  marked  full  paid, 
who  are  informed  by  the  corporation's  offi- 
cers that  it  is  full  paid,  are  not  liable  as 
for  unpaid  subscriptions,  though  the  stock 
be  not  in  fact  full  paid.  In  re  Remington 
Automobile  &  Motor  Co.  [C.  C.  A.]  153  F.  345. 

i>jvideuce  lield  to  .show*  that  purchasers 
from  original  subscribers  had  notice  that 
stock  was  not  full  paid  as  represented.  An- 
heuser-Busch Brewing  Ass'n  v.  Park  Nov- 
eltv  Co..   120   Mo.   App.   513,   97   S.  "\V.   209. 

40.  See   7   C.  L.   946. 

41.  Cause  of  action  does  not  accrue  under 
Code  1896,  §  823,  until  judgment  and  execu- 
tion against  the  corporation  and  return  of 
nulla  bona.  Vaughn  v.  Alabama  Nat.  Bk.,  143 
Ala.  572,  42  So.  64. 

42.  Under  Stock  Corporation  Law,  §  55, 
providing  that  stockholder  shall  not  be  liable 
for  any  debt  of  corporation  not  payable 
within  two  years  after  it  is  contracted, 
where  corporation  assumes  debt  of  another, 
the  time  runs  from  the  date  of  such  assump- 
tion. Ford  V.  Chase,  118  App.  Div.  605,  103 
N.  Y.  S.  30. 

43.  Roebling  Sons  Co.  v.  Shawnee  Valley 
Coal  &  Iron  Co.,  4  Ohio  N.  P.   (N.  S.)   113. 

44.  Limitation  under  Stock  Corporation 
Law,  §  55,  requiring  suit  to  be  brought  with- 
in t\^'0  years  after  debt  becomes  due.  Ford 
v.    Chase.    118   App.    Div.    605.    103   N.   Y.   S.   30. 

45.  Alabama  Terminal  &  Improvement  Co. 
V.  Hall  [Ala.]  44  So.  592. 
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(§  16)  F.  Personal  habiUty  of  stockholder  for  debts  of  corporation,  and  reme- 
dies.*^— Stockholders  or  incorporators  will  be  liable  on  transactions  negotiated  on 
their  own  credit,*^  but  otherwise  and  aside  from  their  subscription  liability  their 
liability  to  creditors  is  dependent  entirely  upon  statute.*^  This  statutory  obligation 
or  liability  of  stockholders  cannot  be  increased  without  running  counter  of  the  Fed- 
eral constitutional  inhibition  against  impairment  of  contracts/'^  but  the  remedy  for 
the  enforcement  of  such  liability  may  be  changed  so  as  to  make  it  more  efficient.^" 
T\Tiere  the  rights  of  the  creditor  are  fixed  by  dissolution,  they  are  not  affected  by 
the  subsequent  extinction  of  the  right  of  action  against  the  corporation.^^  A  dis- 
charge in  bankruptcy  does  not  necessarily  discharge  the  bankrupt's  statutory  liability 
as  a  corporate  stockholder.^-  Law  and  equity  may  have  concurrent  jurisdiction  to  en- 
force the  statutory  liability  of  stockholders,'^  and  though  such  liability  is  not  en- 
tirely contractual,  being  primarily  upon  the  statute,  it  may  nevertheless,  in  the 
absence  of  statute  to  the  contrary,  be  enforced  in  foreign  jurisdictions.^* 

Persons  liable  as  stochholdersJ'^ — Statutory  liability  attaches  to  all  who  are 
stockholders  ^®  at  the  time  of  the  enforcement  of  such  liability,  regardless  of  the 
date  on  which  they  became  stockholders.^"    Under  a  will  providing  that  all  debts  of 


46.  See  7  C.  L.  946. 

47.  "Where  parties  associated  in  a  Joint 
enterprise  act  or  appear  to  act  as  individuals 
and  for  their  individual  benefit  in  obtaining 
money  from  a  bank,  they  will  be  individually 
liable  therefor  regardless  of  wliether  they 
had  formed  a  corporation  either  de  jure  or 
de  facto  or  whether  as  corporators  they  have 
become  liable  through  abandonment  of  their 
venture.  Ijams  v.  Andrews  [C.  C.  A.]  151  F. 
725. 

4S.  Rights  of  action  against  stockholders 
under  Comp.  Laws,  Kan.  1885,  c.  23,  art.  5, 
§  44,  accruing  prior  to  the  repealing  act.  Acts 
1898,  p.  36,  c.  10,  §  17,  were  not  affected  by 
such  repeal.  Ramsden  v.  Knowles,  151  F.  718. 
The  amendment  of  §  3  of  Article  XIII  of  the 
constitution  of  the  state,  which  went  into 
effect  November  23,  1903,  repealed  by  im- 
plication tlie  provision  of  §  3258  as  to  double 
liability  of  stockholders,  which  was  in  force 
at  that  time.  Sheets  Mfg.  Co.  v.  Neer  Mfg. 
Co.,  4  Ohio  X.  P.  (N.  S. )  201.  It  folio  vvs, 
therefore,  that  stockholders  in  Ohio  corpora- 
tions are  relieved  from  double  liability  for 
debts  incurred  by  such  corporations,  not  only 
from  and  after  the  legislative  enactment  of 
April  25,  1904,  but  from  going  into  effect  of 
the  constitutional  anitndmenl  on  November 
23,  1903.  Id.  Moreover,  tlie  provision  of 
the  constitutional  amendment  of  Nov.  23. 
1903,  that  "in  no  case  shall  any  stockholder 
be  individually  liable  otherwise  than  for  the 
unpaid  .stoi-k  ownc^d  liy  him  or  iier,"  does  not 
merely  indicate  a  line  of  policy  without 
supplying  the  means  by  wliich  such  policy 
is  to  be  carried  into  effects,  but  is  absolutely 
prohibitory  in  its  character  and  became  self- 
executing.  Id.  Corporation  organized  to 
purchase  stock  and  assets  of  implement 
manufacturing  corporation  and  also  for  pur- 
pose of  manufacturing  mechanical  imple- 
ments, engines,  etc.,  held  not  a  corporation 
organized  for  purpose  of  carrying  on  manu- 
facturing or  meclianical  business  witliin 
Minn.  Const.  Ai-t.  10.  §  :;.  makint^  description 
as  to  stockholder's  liability  in  favor  of  such 
kind  of  corporations.  Bernheimer  v.  Con  ■ 
verse,  206  U.  S.  516,  51  Law.  Ed.  11G3. 


49.  Bernheimer  v.  Converse,  206  U.  S.  516, 
51  Law.  Ed.  1163. 

50.  Minn.  Gen.  Laws  1899,  c.  272,  held  not 
invalid  under  U.  S.  Const.,  Art.  1,  §  10.  Bern- 
heimer V.  Converse,  206  N.  S.  516,  51  Law.  Ed. 
1163.  Act  1899  not  unconstitutional  because 
it  provided  for  assessment  without  service  on 
stockholder,  while  act  1894  did  not,  former 
act  not  authorizing  personal  judgment 
against  stockholder.  Id.  Fact  that  Act  1899 
imposes  on  stockliolder  additional  expense 
incident  to  enforcement  of  liability  in  other 
states  and  against  other  parties  does  not 
constitute  an  unlawful  increase  of  the  statu- 
tory liability.     Id. 

51.  Right  of  action  against  stockholders 
in  Kansas  corporation  under  Comp.  Laws, 
Kan.  1885,  c.  23,  art.  5,  §  44.  held  fixed  by 
dissolution  of  corporation  and  not  affected 
by  subsequent  running  of  limitation.  Rams- 
den V.  Knowles,  151  F.  718. 

52.  Where  it  appears  that  the  claim  was 
not  properly  scheduled,  and  no  notice  of  the 
bankruptcy  proceedings  was  served  on  the 
corporation,  and  there  is  no  showing  that  the 
claim  was  ever  liquidated.  Roebling  Sons 
Co.  V.  Shawnee  Valley  Coal  &  Iron  Co.,  4 
Ohio  N.  P.    (N.   S.)    113. 

53.  Gen.  Laws  1899,  c.  272,  providing  for 
action  at  law,  did  not  repeal  Gen.  Laws  1878, 
c.  76,  §§  16,  17,  providing  for  suit  in  equity. 
WiUius  V.  Albrecht,  100  Minn.  436,  111  N.  W. 
387. 

54.  Bernheimer  v.  Converse,  206  U.  S.  516, 
51  Law.  Ed.  1163. 

•v..     See   7   C.  L.   947. 

56.  Refusal  of  defendant  to  produce  evi- 
dence in  its  possession  as  to  ownership  of 
stock  in  anotlier  corporation  construed  as 
evidence  of  ownersliip  in  the  former  cor- 
poration itself.  Williams  v.  Commercial  Nat. 
H\<..  lOr.l  :i()  p.  101 L'.  CorporMiion  to  who.sf 
stockholders  and  offlcers  stock  in  liquidated 
corporation  was  issued  held  the  real  owner 
of    such    stock.      Id. 

57.  Umsteatter  v.  Newark  Sav.  Bk.  Co.  4 
Ohio  N.  P.  (N.  S.)  150.  In  action  to  enforce 
statutory  liability  of  stockholders,  demurrer 
will    lie    to    allegation    in    answer    that    de- 
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the  estate  shall  first  be  paid,  the  stock  of  an  insolvent  corporation  comes  into  the 
hands  of  the  executor  as  a  liability  and  not  as  an  asset/*  but  where  the  executor  is 
the  sole  devisee,  and  the  stock  is  not  specifically  mentioned  in  the  will  and  is  not  ac- 
cepted by  the  devisee,  the  statutory  liability  cannot  be  enforced  against  him  person- 
ally.=*  The  liability  of  other  stockholders  must  be  exhausted  before  enforcing  that  of 
one  who  has  assigned  his  stock  in  good  faith.^° 

Ascertainment  of  corporate  liability  and  exhaustion  of  remedy  against  it.^^ — ■ 
While  an  action  to  enforce  stockholders'  liability  ought  usually  to  be  postponed  until 
an  ascertainment  has  been  made  by  the  receiver  of  the  corporation  as  to  what  its  as- 
sets will  be,  an  action  brought  by  a  creditor  prior  to  such  ascertainment  is  not  demur- 
rable on  that  ground.^-  As  a  general  rule  the  remedies  against  the  corporation  must 
first  be  exhausted,"^  and  where  this  rule  applies  ^*  an  agreement  to  do  so  will  not 
support  a  promise  from  the  stockholders  to  pay  the  balance  left  unpaid.®^ 

Limitations.^^ — The  term  of  limitation  depends,  of  course,  upon  the  various 
statutes.^"  General  limitations  upon  "'liabilities  created  by  statute,"  apply  to  a  stock- 
holder's statutory  liability.®*  Where  the  rights  of  the  creditor  are  fixed  by  dissolu- 
tion, the  statute  begins  to  run  upon  dissolution.®^  Where  there  are  two  remedies  the 
statute  runs  from  time  when  right  to  pursue  either  accrues.""  Demurrer  will  lie  to 
an  allegation  by  the  executor  of  a  deceased  stockholder  that  he  has  fully  settled  up 
the  estate  where  he  does  not  plead  the  statute  of  limitations.'^^  The  limitation  upon 
an  action  upon  an  assessment  begins  to  run  from  the  accrual  of  the  right  to  sue.'^^ 

Parties.''^ — A  court  by  reason  of  its  jurisdiction  of  proceedings  to  wind  up  a 
corporation  acquires  no  jurisdiction  to  render  a  personal  judgment  against  a  stock- 
holder not  seiwed,"*  or  to  adjudicate  the  fact  of  such  stockholder's  membership  in  the 
corporation,"^  but  it  may  be  legally  provided  that  assessments  may  be  made  against 


fendant    was    not    stockholder    at    time    debt 
mentioned  In  the  petition  was  contracted.     Id. 
58,  59.       Roebling  Sons  Co.  v.  Shawnee  Val- 
ley Coal  &  Iron  Co.,  4  Ohio  X.  P.   (X.  S.)   113. 

60.  Liability  of  all  other  stockholders 
within  court's  jurisdiction  must  be  ex- 
hausted, though  the  debt  involved  was  in- 
curred prior  to  such  assignment  and  the  as- 
signee is  solvent.  Poston  v.  Hull,  75 
Ohio  St.  502,  80  N.  E.  11. 

61.  See  7  C.  L.  948. 

62.  Umsteatter  v.  Newark  Sav.  Bk.  Co.,  4 
Ohio  N.  P.    (N.  S.)    150 

63.  It  is  well  established  that  secondary 
liability  of  stockholders  as  guarantors  of 
corporate  debts  to  extent  of  their  statutory 
liability  cannot  be  enforced,  except  upon 
claim  against  corporation  which  has  been 
reduced  to  judgment  and  execution  returned 
nulla  bona.  Harris  v.  Chicago,  etc.,  R.  Co., 
4  Ohio  N.  P.  (N.  S.)  31.  Neither  this  rule  nor 
exception  thereunder,  which  saves  holder  of 
meritorious  claim  from  unnecessary  and 
perhaps  fatal  delay,  permits  insolvency  of 
incorporated  company  being  pleaded  by  the 
holder  of  bond  of  one  of  the  constituent 
companies,  and  not  yet  due,  as  ground  for 
enforcing  double  liability  of  the  stockholders. 
Id. 

64.  Const,  art.  lib,  §  4.  In  re  Lehnhoff's 
Estate  [Neb.]  109  N.  ^V.  164.  Under  Banking 
Law,  Laws  1892,  p.  1913,  c.  689,  §  162,  judg- 
ment must  be  obtained  against  a  trust  com- 
pany before  liability  of  stockholder  can  be 
enforced  where  company  is  undissolved  and 
subject  to  suit.  Gause  v.  Boldt  [N.  Y.]  80  N. 
E.  566. 

65.  In  re  Lehnhoff's  Estate   [Neb.]    109  N, 


W.  164.  Such  an  agreement  cannot  be  sup- 
ported on  the  theory  that  it  is  between  the 
stockholders  for  the  benefit  of  the  creditor. 
Id. 

66.  See  7  C.  L.    950. 

67.  Acion  to  enforce  stockholder's  statu- 
tory liability  is  barred  in  six  years  under 
Pub.  St.  Mass.  c.  197,  §  1.  Ramsden  v. 
Knowles,  151  F.  718;  Id.   [C.  C.  A.]   151  F.  721. 

68.  Action  in  Kansas  to  enforce  liability 
under  Comp.  Laws,  Kan.  1885,  c.  23,  §  44,  is 
barred  in  three  years,  under  general  limita- 
tion applicable  to  "liability  created  by  stat- 
ute." Ramsden  v.  Knowles  [C.  C.  A.]  151  F. 
721. 

69.  Liability  under  Comp.  Laws,  Kan.  1885, 
c.  23,  §  44,  accrues  upon  dissolution  of  cor- 
poration. Ramsden  v.  Knowles  [C.  C.  A.]  151 
F.  721. 

70.  Willius  v.  Albrecht,  100  Minn.  436.  Ill 
N.  W.  387. 

71.  Umsteatter  v.  Newark  Sav.  Bk.  Co., 
4  Ohio  N.  P.  (N.  S.)  150. 

73.  The  cause  of  action  does  not  accrue 
upon  an  assessment  of  liability  imposed  by 
Minn.  Const.,  art.  10,  §  3,  until  the  receiver 
can  sue  upon  such  assessment  after  the 
stockholder  has  failed  to  pay,  as  required  by 
the  order  of  the  court  making  the  assess- 
ment. Bernheimer  v.  Converse,  206  U.  S. 
516,   51  Law.  Ed.   1163. 

73.  See  7  C.  L.  950. 

74.  Suit  by  receiver  of  mutual  insurance 
company  against  pelicy  holder.  Howell  v. 
Malragren  [Neb.]   112  N.  W.  313. 

75.  Howell  V.  Malmgren  [Neb.]  112  N.  W. 
313. 
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the  stockholders  iu  liquidation  proceedings  against  the  corporation  without  service  on 
the  stockholders.'''  and  sucli  is  the  usual  practice  sanctioned  by  the  courtsJ^  A  re- 
ceiver may  maintain  an  action  to  enforce  the  liability  in  a  foreign  jurisdiction  when 
so  authorized  by  the  statute,'* 

Defenses.'^ — A  defense  against  subscription  liability  is  no  defense  against  the 
superadded  statutory  liability.^^ 

Procediire.^^ — ^Allere  liability  is  proportionate  to  the  amount  of  stock  sub- 
scribed, such  amount  must  be  alleged.*^ 

(§  16)  G.  Rights  and  remedies  of  creditors  against  directors  and  other 
officers.^^ — As  a  general  rule  officers  are  not  liable  for  the  debts  of  their  corporation 
in  the  absence  of  a  personal  assumption  of  the  debt.^*  They  are  not  personally 
bound  by  their  official  signatures,^^  and.  where  the  signature  is  ambiguous,  it  may  be 
explained  ®®  by  parol  evidence.*'  It  is  not  incumbent  upon  the  officer  to  show  that 
the  corporation  was  authorized  to  execute  the  obligation,**  or  that  he  was  authorized 
by  the  directors  to  execute  it,*"  and  parties  dealing  with  de  facto  officers  cannot 
question  their  authority  for  the  purpose  of  fixing  personal  liability  upon  them.®'' 
^^^lere  the  directors  are  the  sole  stockholders,  they  will  not,  on  account  of  a  sale  of 
the  corporate  property,  be  liable  in  excess  of  the  corporation's  liabilities  to  credi- 
tors."^ Under  the  various  statutes  officers  may  be  rendered  personally  liable  on  ac- 
count of  a  conversion  of  the  corporate  property,"-  or  gross  mismanagement,"^  fail- 
ure to  make  reports,"*  making  false  reports,"'^  or  misfeasance,  and  as  against  the  last 


76.  Bernhelmer  v.  Converse,  206  U.  S.  516, 
51  Law.  Ed.  1163. 

77.  Bernhelmer  v.  Converse,  206  U.  S.  516, 
51  LaTV".  Ed.  1163.  Decree  making-  assessment 
on  stockholders  which  is  binding-  on  resident 
members  of  corporation  is  binding  on  foreign 
members,  members  being  represented  by  the 
corporation  In  such  cases.  Swing  v.  Ameri- 
can Glucose  Co.,  123  111.  App.  156.  Judgment 
against  the  corporation  is  conclusive  upon 
the  stockholders  as  to  the  validity  and 
amount  of  the  claim.  In  suit  against  stock, 
holders  to  recover  fraudulent  dividends. 
Montgomery  v.  Whitehead    [Colo.]    90  P.   509. 

78.  May  sue  in  Federal  court  in  another 
state.  Bernhelmer  v.  Converse,  206  U.  S.  516, 
61    Law.    Ed.    1163. 

79.  See  7   C.   L.    951. 

80.  Where  the  insolvent  corporation  is  a 
bank  organized  under  the  laws  of  Ohio,  an 
allegation  that  a  defendant  stockholder  is 
not  liable  for  anything  beyond  the  subscrip- 
tion price  of  his  stock  does  not  state  a  good 
defense  to  an  action  to  enforce  the  stock- 
holders' liability.  Umsteatter  v.  Newark 
Sav.  Bk.  Co.,  4  Ohio  X.  P.  (N.  S.)  150. 

81.  See  7  C.  L.  951. 

82.  Allegation  of  amount  "issued"  not 
equivalent  to  allegation  of  amount  "sub- 
Bcribed"  within  Const,  art  12,  §  3,  making 
stockholders  liable  in  proportion  of  amount 
<>wned  by  them  to  total  amount  "subseribev..  ' 
San  Francisco  Commercial  Agency  v.  Miller 
[Cal.   App.]    87    P.    630. 

83.  See  7  C.  L.  952. 

84.  Evidence  held  not  to  show  personal 
promise  of  officer  to  pay  for  property  sold 
to  corporation.  Tullis  v.  Stone,  117  App.  Div. 
227,  101  N.   Y.   S.   1082. 

85.  Germania  Nat.  Bank  v.  Mariner,  129 
Wis.  544,  109  N.  W.  574.  See  Laws  1899,  p. 
694.  c  356.  J§  1675-20.  r.-licving  from  pt-rson  .. 
liability  persons  signing  in  representative 
capacity.       Id.       An     officer     signing     a    cor- 


porate obligation  in  an  official  capacity 
L  I  .'11  1  ed  personall>-  liable  by  the 
obligees  misinterpretation  of  the  face  of 
the  obligation  as  where  officer  made  no 
representations  as  to  capacity  in  which  he 
signed  the  obligation,  liability  thereon  de- 
pends upon  legal  effect  of  signature,  re- 
gardless of  obligee's  understanding  in  regard 
thereto.  Western  Grocer  Co,  v.  Lackman 
[Kan.]   88  P.   527. 

86.  Signature  "Vareck  Contracting  Com- 
pany. John  L.  Martin,"  held  in  suit  against 
estate  of  said  Martin,  subject  to  proof  that 
note  was  not  his  personal  note.  Dunbar  Bo.n; 
&  Lumber  Co.  v.  Martin,  53  Misc.  312,  103 
N.   Y.  S.  91. 

87.  Germania  Nat.  Bk.  v.  Mariner,  129 
Wis.  544,  109  N.  W.  574.  That  note  signed  in 
corporate  name  followed  by  signatures  of 
officers  was  corporate  obligation.  Western 
Grocer  Co.  v.  Lackman    [Kan.]    88  P.  527. 

88.  89.  Western  Grocer  Co.  v.  Lackman 
[Kan]   88  P.  527. 

90.  Potwin  V.  Grunwald,  123  111.  App.  34. 

91.  In  suit  by  receiver.  Mclver  v.  Young 
Hardware  Co.,  144  N.  C.  478,  57  S.  E.  169. 

92.  Under  Ballinger's  Ann.  Codes  &  St. 
§  4265,  making  trustees  liable  to  creditor.s 
where  they  participate  in  division  of  stock, 
a  trustee  was  liable  where  he  participated  in 
and  should  profit  by  transfer  of  all  corporate 
assets,  though  transferree,  in  addition  to 
paying  a  consideration  to  stockholders, 
agreed  to  assume  debts  of  transferror.  Cars- 
tens  &  Earles  v.  Hofius   [Wash]   87  P.   631. 

93.  Officers  and  directors  are  liable  to 
creditors  for  losses  incurred  through  gross 
mismanagement.  Elliott  v.  Farmers'  Bk.  of 
Philippi,   61   W.   Va.   641,   57   S.   E.  242. 

94.  Under  Pub.  Acts  1903,  p.  372,  No.  232, 
S  12.  as  amended  by  Pub.  Act.s  1905,  No.  I'Jl. 
p.  283,  directors  are  not  liable  where  the  re- 
quired annual  report  is  mailed,  though  it  is 
not  received  by  the  secretary  of  state.     Ford 
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a  statutory  exemption  from  liabilit)^  in  general  is  no  defense."^  A  statute  imposing 
personal  liability  upon  officers  of  a  pretended  corporation  '•''  may  apply  in  the  case  of 
a  de  facto  corporation.^®  Statutes  imposing  liability  on  officers  for  the  corporation's 
debts  must  he  btrictly  construed.'"'  "Where  a  statutory  liability  is  for  the  benefit  of 
all  the  creditors  it  can  be  enforced  only  in  equity.^'**'  The  question  of  parties  to  an 
action  to  enforce  a  statutory  liability  may  depend  upon  the  terms  of  the  statute.'"^ 
A  receiver  may  sue  in  behalf  of  creditors. "- 

CORPSES   AXD    BlRIAL-.i 

This  topic  includes  only  the  right  of  sepulture  and  property  rights  in  dead 
bodies,  rights  in  cemetery  lots  being  elsewhere  treated. - 

The  primary  right  to  the  possession  and  control  of  the  body  of  a  deceased 
husl)and  or  Avife  for  preservation  or  burial  is  in  the  surviving  spouse.^  The 
lawful  custodians  of  a  deceased  body  may  maintain  an  action  for  its  desecration,'* 
and  in  such  action,  damages  will  be  allowed  for  mental  suffering  and  injury  to 


River  Lumber  Co.  v.  Perron,  148  Mich.  399,  13 
Det.  Leg-.  N.   201.   Ill   N.  W.  1074. 

95.  False  statement  as  to  manner  of  pay- 
ing stock  subscriptions.  Rev  Laws.  c.  110.  §  58, 
cl.  5.  Harvey-\A^atts  Co.  v.  Worchester  Um- 
brella Co.,  193  Mass.  138,  78  N.  E.  886.  Under 
Rev.  Laws,  c.  110,  §  44,  requiring  the  filing 
with  state  secretary  of  detailed  statement  as 
to  property  received  in  payment  for  stock, 
a  statement  that  stock  was  paid  for  in  cash 
and  invested  in  property  rendered  directors 
liable  under  Rev.  Laws,  c.  110,  §  58,  cl.  5, 
where  the  stock  was  paid  for  by  check  which 
■was  returned  to  the  subscribers  in  exchange 
for  their  business  which  the  corporation  was 
organized  to  conduct.  Id.  Payment  in 
cash  which  is  returned  to  subscriber  by  waj- 
of  loan  on  his  note  held  equivalent  to 
acceptance  of  note  in  first  inistance.  which 
is  forbidden  by  Rev.  Laws,  c.  110,  §  44.  Id. 
Knowledge  of  return  of  subscription  money 
to  subscriber  by  way  of  loan  not  imputable 
to  director  merely  because  by-laws  provided 
that  no  loan  shall  be  made  except  upon  vote 
of  directors,  where  no  vote  on  loan  in  ques- 
tion is  shown.  Id.  Evidence  held  to  charge 
directors  with  knowledge  that  money  re- 
ceived for  stock  was  returned  to  subscriber 
by  way  of  loan.  Id.  T\'here  director  does  not 
know  that  stock  was  not  paid  for  in  cash, 
he  cannot  be  charged  on  ground  that  he  acted 
recklessly  in  making  oath  to  settlement  that 
it  was  so  paid.  Id.  False  statement  that  stock 
subscribed  had  been  paid  for  in  cash  held  ex- 
cused by  advice  of  counsel  that  the  transac- 
tion constituted  cash  payment.  Id.  At- 
torney not  incapacitated  to  give  such  advice 
by  fact  that  he  subscribed  and  paid  in  cash 
for  several  shares  of  stock.     Id. 

96.  Charter  exemption  of  stockholders 
from  liability  for  debts,  defaults,  or  torts 
of  other  stockholders  will  not  exempt  stock- 
holders from  joint  liability  as  directors  for 
wrongfully  disposing  of  the  corporation's 
property.  Mclver  v.  Toung  Hardware  Co., 
144  N.  C.   478,   57   S.   E.   169. 

9T.  Remedy  under  Corporation  Act,  §  18, 
against  officers  of  pretended  stock  corpora- 
tion^  Is  at  law,  and  hence  is  unavailable  in 
euit  in  equity  for  accounting.  Kohlsaat  v. 
Gay,   126  111.  App.  4,  afd.  233  111.  260,  79  N.  E.  77. 

98.     Remedy   provided  by   Corporation  Act, 


§  18,  against  officers  of  any  "pretended"  stock 
corporation,  is  applicable  to  a  de  facto  cor- 
poration resulting  from  abandonment  of  at- 
tempt to  form  corporation.  See  Kohlsaat  v. 
Gay,  126  111.  App.  4,  afd.  223  111.  260,  79  N.  E. 

99.  Corporation  Act,  §  16,  imposing  liabil- 
ity on  directors  and  officers  of  a  "stock  cor- 
poration," held  to  apply  only  to  corporations 
de  jure.  Kohlsaat  v.  Gay,  126  111.  App.  4,  afd. 
223  111.  260,  79  X.  E.   77. 

100.  Liability  of  director  for  as.«enting  to 
creation  of  indebtedness  in  excess  of  two- 
thirds  of  capital  stock  paid  in.  Lvman  v. 
Hilliard   [C.  C.  A.]   154  F.  339. 

101.  All  directors  held  necessary  parties  to 
suit  based  on  liability  of  directors  under 
provision  that  "every  director  shall  be  per- 
sonally liable  for  the  debts  incurred  by  the 
corporation  during  his  administration  to 
an  amount  not  (■xceeding  $.5,000."  Bauer  v. 
Hawes,  115  App.  Div.  492,  101  N.  Y.  S.  455. 
In  suit  against  directors,  a  several  interlocu- 
tory judgment  appointing  referee  to  take 
proof  of  claims  could  not  be  rendered,  and 
there  being  no  separate  issues  of  law  and 
fact,  thus  rendering  Code  Civ.  Proc.  §  1220, 
authorizing  division  of  actions  where  such 
several  issues  are  involved,  §  1205  did  not  au- 
thorize judgment  against  director  not  ap- 
pealing without  new  trial  after  reversal  on 
appeal  by  another  director.     Id. 

102.  Where  directors  sold  worthless  stock 
to  corporation  as  part  of  plan  to  raise  re- 
serve required  by  statute.  Bowers  v.  Male, 
186  N.  Y.   28,  78  N.  E.   577. 

1.  See  7   C.  L.   953. 

2.  See  Cemeteries,   9  C.  L.   541. 

3.  McGann  v.  McGann  [R.  I.]  66  A.  52. 
Husband  could  sue  for  mutilation  of  wife's 
body.  Medical  College  v.  Rushing,  1  Ga. 
App.  468,  57  S    E.  1083. 

4.  Husband  and  wife  could  join  in  action 
for  breach  of  contract  for  proper  burial  of 
their  child.  Wright  v.  Beardsley  [Wash.] 
89  P.  172.  A  husband  may  maintain  an 
action  for  any  unlawful  and  unauthorized 
mutilation  of  the  body  of  his  wife  who  died 
in  a  hospital.  Medical  College  v.  Rushing. 
1  Ga.  App.  468,  57  S.  E.  1083.  Petition  held 
to  state  cause  of  action  against  a  medical 
college.     Id. 
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the  feelings  though  no  actual  pecuniary  loss  is  alleged  or  proved. °  A  wife  who 
buries  her  husband's  body  in  a  lot  belonging  to  lier  father,  and  who  is  authorized 
as  administratrix  to  erect  a  monument  to  her  husband's  memory,  may  erect  a 
monument  within  the  prescribed  cost  limit  bearing  such  proper  inscriptions  as 
she  and  her  father  may  agree  upon  not  in  violation  of  the  cemetery  rules.®  In 
such  case  the  father  may  impose  a  condition  to  the  erection  of  the  monument 
that  the  widow  shall  also  place  the  names  of  her  father  and  mother  thereon/ 
and  the  heirs  of  the  deceased  may  not  enjoin  the  maintenance  of  such  names 
upon  the  monument.^ 

In  a  proper  case  a  court  of  equity  has  power  to  render  a  decree  authorizing 
relatives  of  a  deceased  person  to  disinter  and  remove  the  remains  buried  in  a 
cemetery  maintained  by  a  religious  congregation.''  In  the  absence  of  any  regu- 
lation of  the  congregation  as  to  who  shall  determine  the  right  to  disinter,  such  right 
will  be  determined  by  the  general  principles  of  equity,  and  not  by  ecclesiastical  law.^" 
Mere  membership  in  a  congregation  is  insufficient  to  justify  an  inference  that  the 
member  had  subscribed  to  a  rule  prohibiting  disinterment.^^ 

A  "morgue"  is  a  place  or  house  where  the  bodies  of  persons  found  dead  are 
exposed  for  identification,  or  so  that  they  may  be  claimed  by  their  friends.^^  A 
statute  prohibiting  the  establishment  of  any  morgue  in  residence  districts  without 
the  consent  of  persons  residing  near  the  proposed  place  does  not  prohibit  the  loca- 
tion of  an  undertaking  establishment  on  a  residence  street,^^  nor  make  it  unlawful 
to  receive  in  a  private  room  of  such  establishment  bodies  of  known  and  identified 
persons  brought  by  friends  or  relatives  that  funeral  services  may  be  there  con- 
ducted.^^ 
Corpus  Deliciti;  Corroborative  Evidence,  see  latest  topical  index. 

COSTS. 


§  1.     Scope,  Nature,  and  Definition   (812). 

§  2.     Power  to  Award  Costs   (813). 

§  3.  Prepayment  or  Security  and  Suits  in 
Forma  Pauperis  (813).  In  Forma  Pauperis 
(814). 

§  4.  Parties  E^ntitled  to  or  Liable  for  Costs 
in  General  (815). 

g  5.  Riglit  Dependent  on  Event  of  Action 
or  Proceeding  (816). 

A.  Prevailing-  Party  in  General   (816). 

B.  Waiver  of  Right  and  Effect  of  Ten- 

der  or    Offer    of   Judgment    (818). 

g  6.  Riglit  Dependent  on  Minimum 
Amount  of  Demand  or  Recovery  (818). 

§  7.  Right  Affected  by  Xature  of  Action 
or  Proceeding,  or  Character  of  Tribunal 
(819). 


A.  In  General  (819). 

B.  In  Equity  and  Equitable  Code  Ac- 
tions (819). 

C.  In  Inferior  Courts  (820). 

D.  In  Interlocutory  or  Special  Proceed- 
ings, or  Proceedings  Other  Than 
Actions   (820). 

On  Appeal  or  Error  (821). 
In  Criminal  Prosecutions  (821). 
Amount  and  Items   (822).     Interlocu- 
tory   Proceedings    (824).      Extra    Allow^ances 
(824).     On  Appeal  or  Error    (824). 

§  9.      Procedure    to    Tax    Costs;    Correction 
and  Review   (S25). 

g  10.     Enforcement  and  Payment  (826). 


E. 

F. 

g  8. 


§  1.     Scope,  nature,  and  definition}^ — As  here  used  the  term  costs  includes 
not  only  costs  proper  but  disbursements  and  allowances  made  to  litigants  as  part 


.%.  Medical  College  v.  Rusliing,  1  Ga.  App. 
468,  57  S.  E.  1083.  In  suit  by  parents  for 
breach  of  contract  for  proper  burial  of  child. 
Wright  V.   Beardsley    [Wash]    89   P.    172. 

6,  7.     McGann  v.  McGann    [R.  I.]    66  A.   52. 

8.  That  monument  was  erected  from  pro- 
ceeds of  estate  did  not  give  heirs  title  accord- 
ing to  their  distributive  shares,  but  title 
was  in  administratrix  during  her  life.  Mc- 
Gann v.  McGann   [R.  I]   66  A.  52. 

9.  Cohen  v.  Congregation  Shearith  Israel, 
114   App.   Div.    117,    99   N.   Y.    S.    732. 


10.  Question  of  right  to  disinter  under 
Jewish  Law  immaterial.  Cohen  v.  Congre- 
gation Shearith  Israel,  114  App.  Div.  117,  99 
N.  Y.  S.   732. 

11.  Cohen  v.  Congregation  Shearith  Israel, 
114  App.  Div.   117.  99  N.  T.   S.  732. 

12.  Koebler  v.  Pennewell,  75  Ohio  St.  278, 
79  N.  E.  471. 

13.  Rev.  St.  1906,  §  3586a.  Koebler  v.  Pen- 
newell. 75  Ohio  St.   278,   79  N.  E.    471. 

14.  Koebler  v.  Pennewell,  75  Ohio  St.  278, 
79    X.    E.    471. 

15.  16,  17.     See  7  C.  L.   956. 
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of  or  incident  to  tlio  judgment  b}^  -way  of  compensation  to  the  successful  party  and 
against  the  other.^® 

§  2.  Poiver  to  award  costs}'' — The  right  to  costs  does  not  exist  at  common  law, 
and  courts  can  allow  ^^  or  apportion  ^*  costs  only  where  expressly  authorized  by 
statute,^"  subject  to  any  constitutional  limitations.^^  "WTiere  an  act  is  repealed 
with  proviso  that  it  shall  not  affect  pending  actions,  costs  are  saved.^^  It  is  for 
the  court  and  not  for  the  jury  to  determine  what  are  proper  costs,  and  by  whom 
they  are  to  be  paid.^^ 

§  3.  Prepayment  or  security  and  suits  in  forma  pauperis.^* — A  court  of  equity 
has  discretionary  power  to  require  a  complainant  to  give  security  for  costs,^^  and 
courts  of  law  are  sometimes  held  to  have  a  similar  discretion.^^  Security  for  costs 
is  required  in  prosecutions  at  the  instance  of  a  private  person  ^^  who  becomes  liable 
on  acquittal  of  accused  unless  the  court  certifies  that  there  was  probable  cause  for 
the  prosecution.-^  In  civil  cases  the  most  common  statutory  ground  for  security 
is  the  nonresidence  of  plaintiff.^"  But,  in  the  case  of  a  nonresident  suing  in  a  repre- 
sentative capacity,  the  right  to  security  is  not  absolute,  but  discretionary,^"  except 
where  appointment  was  made  in  another  jurisdiction.^^  A  solicitor  may  be  liable 
for  costs  where  complainant  is  a  nonresident  and  security  is  not  first  filed.^-  But 
a  judgment  by  default  for  a  non-resident  plaintiff  will  not  be  set  aside  for  failure 
to  file  security.^^     Security  is  waived  by  failure  to  move  for  it  in  the  trial  court.^* 


18.  Railroad  dismissed  condemnation  pro- 
ceeding's, subject  to  taxation  of  legal  costs. 
St.  Louis  &  G.  R.  Co.  v.  Cape  Girardeau,  etc., 
R.  Co.  [Mo.  App.]  102  S.  W.  1042.  Prosecu- 
tion for  abatement  of  liquor  nuisance  Plank 
V.  Hertha,  132  Iowa,  213,  109  N.  W.  732. 
Attempt  to  make  both  parties  pay  for  an 
additional  transcript  where  reporter  had 
absconded.  Langan  v.  Whalen  [Neb.]  110  N. 
W.  668.  Applicant  manifestly  entitled  to 
counsel  fees,  but  no  statutory  authority  in 
case  of  proof  of  claim  before  receiver.  Porch 
V.  Agnew  Co.  [N.  J.  Eq.]  65  A.  485.  "Courts 
cannot  create  a  fee  bill."  Smith  v.  Equitable 
Trust  Co.,  215  Pa.  413,. 64  A.  591. 

19.  Action  to  rescind  widow's  election. 
Whitesell  v.  Strickler,  167  Ind.  602,  78  N.  E. 
845.  Location  of  highway.  Knight  v.  Acton 
[Iowa]  109  N.  W.  1089.  Discretionary  where 
judgment  affirmed  as  to  some  and  reversed 
as  to  others.  Hurley  v.  Walter,  129  Wis. 
508,   109  N.   W.  558. 

20.  McGilvray  v.  Manistee  Circuit  Judge, 
146  Mich.  480,  13  Det.  Leg.  N.  835,  109  N.  W. 
852. 

21.  Statute  allowing  attorney's  fees  to 
successful  mechanic's  lien  claimants  is  un- 
constitutional. Union  Lumber  Co.  v.  Simon 
[Cal.]  89  P.  1081.  Imposing  costs  on  suc- 
cessful claimant  to  land  conveyed  by  tax 
deed  is  class  legislation,  so  is  relieving  a 
city  from  furnishing  security  on  appeals. 
Malone    v.    Williams    [Tenn.]    103    S.    W.    798. 

22.  To  those  defending  actions  relating  to 
unauthorized  application  for  sale  of  or  loans 
on  real  property.  Beilin  v.  Wein,  51  Misc. 
595,    101   N.   Y.   S.    38. 

23.  Adkins  &  Co.  v.  Campbell  [Del.]  64  A. 
628. 

24.  See  7  C.  L.  956. 

25.  Independently  of  statute  on  the  mat- 
ter. Comp.  Laws  1897,  §  9992.  Goodenough  v. 
Burton,  146  Mich.  50,  13  Det.  Leg.  N.  693, 
109  N.  W.  52. 

26.  Bonds  assigned  to  an  irresponsible 
person  to  collect;   defendant  set   up  defense 


of    illegality    of    bonds.     Hagar    v.    Radam 
Microbe   Killer  Co.,   104   N.   Y.   S.   896. 

27.  Private  person  not  liable  where  made 
a  truthful  statement  of  facts  to  prosecutor 
who  authorized  prosecution  without  requir- 
ing any  security.  Board  of  Missaukee  County 
Sup'rs   V.    Van    Liew    [Mich.]    112    N.    W.    131. 

28.  Comp.  Laws,  §  12,014.  Board  of  Mis- 
saukee County  Com'rs  v.  Van  Liew  [Mich.] 
112  N.  W.   131. 

29.  No  dismissal,  as  removal  for  three 
months  to  another  state  to  secure  employ- 
ment, but  with  intention  to  return,  did  not 
show  a  nonresident.  Erwin  v.  Allen,  30  Ky. 
L.  R.  607,  99  S.  W.  322.  On  defendant's  mo- 
tion, court  may  in  its  discretion  set  limit, 
which  will  not  be  interfered  with  on  appeal 
unless  discretion  abused.  Cranmer  v.  Dins- 
more  [N.  D.]  109  N.  W.  317. 

30.  In  action  for  death  of  intestate  where 
administrator  and  all  the  next  of  kin  are 
nonresidents,  and  no  property  in  state,  se- 
curity should  be  required.  McKeaggan  v. 
Post,  117  App.  Div.  129,  102  N.  Y.  S.  276; 
Meaney  v.  Post,  117  App.  Div.  563,  102  N. 
Y.  S.  611.  Will  not  be  required  unless  mani- 
fest that  bad  faith  involved.  Clarendon  v. 
Milliken  Bros.,  116  App.  Div.  930,  101  N.  Y. 
S.  1105.  Where  action  tried,  dismissed,  and 
plaintiff  has  appealed,  it  will  not  be  re- 
quired though  execution  has  been  returned 
unsatisfied  on  judgment  already  entered,  it 
not  being  clear  that  the  appeal  is  without 
merit.  Cowen  v.  Rouss,  49  Misc.  338,  99  N. 
Y.    S.    302. 

31.  Code  Civ.  Proc.  §  3268  requires  secu- 
rity of  nonresidents,  while  section  3271  makes 
it  discretionary  where  sues  in  representative 
capacity.  Myers  v.  Stephens,  52  Misc.  632, 
102   N.   Y.    S.   929. 

32.  Liable  for  costs  on  bill  and  cross  bill. 
Reed  v.  Benzine-ated  Soap  Co.  [N.  J.  Eq.] 
65  A.   1008. 

33.  Ind.  T.  Ann.  St.  1899,  §§  730,  731.  re- 
quires bond,  and  if  not  filed  dismissal  on 
motion  unless   in  a  reasonable  time  bond  is 
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Even  then  the  application  may  be  denied  for  laches,'^  for  the  absolute  right  to  se- 
curity is  usually  waived  unless  it  is  asserted  before  answer."""'  After  answer  it  will 
be  granted,  not  as  a  matter  of  right,  but  only  if  sufficient  excuse  is  shown.^'  In  Lou- 
isiana, however,  the  right  of  defendant  to  require  security  is  not  confined  to  the 
inception  of  the  litigation.'''  A  motion  for  security  may  be  properly  denied  where 
plaintiff  files  an  affidavit  that  he  is  a  resident,  though  subsequently  at  the  trial  it 
appears  he  was  not  a  bona  fide  resident.^®  An  order  denying  a  motion  to  compel  a 
nonresident  plaintiff  to  give  security  for  costs  is  not  appealable.*'^  An  order  for 
additional  security  vacates  an  order  setting  the  case  for  trial. *^  In  requiring  se- 
curity to  be  filed,  the  court  must  allow  at  least  as  much  time  as  the  statute  gives.*- 
On  showing  that  a  bond  has  not  been  filed  within  the  time  set  by  the  court,  the  action 
may  be  dismissed  *^  unless  defendant  waives  his  right  by  proceeding  with  the  case,** 
or  it  appears  that  plaintiff  is  unable  to  file  additional  security.*^  In  the  same  suit, 
judgment  may  be  entered  as  Mell  against  the  surety  as  against  plaintiff.**'  Only  re- 
spondents in  whose  favor  the  bond  runs  are  entitled  to  costs  in  involuntary  bank- 
ruptcy proceedings.*'     In  Texas  a  replevin  bond  does  not  secure  the  costs.*^ 

hi  forma  pauperis.*^ — In  many  jurisdictions  one  may  be  released  from  the  pa}-- 
ment  of  fees  on  filing  an  affidavit  that  he  is  a  poor  person,^°  and  ia  such  case  the 
court  cannot  require  a  promise  of  reimbursement  out  of  the  proceeds,^^  or  impose 
other  conditions.^-  An  ex  parte  order  requiring  security  can  only  be  vacated  on 
motion  regularly  made  and  proper  showing  of  poverty.^^  Mandamus  lies  to  compel 
a  court  to  allow  a  poor  person  to  sue,'*  but  defects  in  application  cannot  be  amended 


filed.     Poole  v.  Peoria  Cordage  Co  ,   6  Ind.  T. 
298,   97   S.   W.   1015. 

34.  Question  cannot  be  raised  for  first 
time  on  appeal.  Payton  v.  M.  Spiesberger  & 
Son   Co.    [Colo.]    90   P.   605. 

35.  Granted  where  filed  with  or  soon  after 
answer.  Goodenough  v.  Burton,  146  Mich. 
50,   13  Det.  Leg.  N.   693,   109  N.  W.   52. 

36.  Order  made  on  application  made  after 
answer  and  not  showing  lack  of  knowledge 
of  nonresidence  when  action  begun  should 
be  vacated  (Cannon  v.  New  York  City  R.  Co., 
52  Misc.  633,  103  N.  Y.  S. -997),  unless  some 
excuse  other  than  nonresidence  or  press  of 
business  (Fabrik  Schiller'scher  Verschluesse 
Actien  Gesellschaft,  v.  Nease,  117  App.  Div. 
379,    102   N.    Y.   S.    672). 

37.  Sufficient  excuse  where  defendant's 
attorney  absent  from  state  at  funeral  of 
relative,  and  in  another  city  on  professional 
business,  and  complaint  did  not  show  non- 
residence.  Knaggs  V.  Easton,  104  N.  Y.  S. 
508. 

38.  Here  the  second  order  requiring  addi- 
tional bond  was  not  properly  served  on 
plaintiff  and  was  discharged.  Glain  v.  Spar- 
andeo   [La.]   44  So.   120. 

39.  No  error  where  no  request  made  to 
alter  ruling  at  trial.  Illinois  So.  R.  Co.  v. 
Hamlll,   226   111.   88,   80   N.   E    745. 

40.  Enderlein  v.  Coghlan,  52  Misc.  658,  102 
N.  Y.  S.  467.  Not  final  in  its  nature,  and 
record  did  not  show  nonresidence  as  applica- 
tion making  such  statement  w^as  not  sworn 
to.  Boggs  v.  Inter-American  Min.  &  Smelt- 
ing Co.    [Md.]   66  A.   259. 

41.  Must  be  new  notice  of  trial.  In  re 
Dean's   Estate,    149   Cal.   487,   87   P.    13. 

42.  Order  requiring  security  to  be  filed 
In  ten  days  was  ineffectual  where  statute 
allowed  thirty  days.  In  re  Dean's  Estate, 
149   Cal.   487,   87   P.   13. 


43.  Without  further  notice.  Cranmer  v. 
Dinsmore  [N.  D.]  109  N.  W.  317.  If  reason- 
able opportunity  given.  Goodenough  v.  Bur- 
ton., 146  Mich.  50,  13  Det.  Leg.  N.  693,  109 
N.  W.  52.  Must  be  filed  within  ten  days 
after  rule  of  court.  Union  Iron  Works  v. 
Vekol  Min.  &  Mill.  Co.  [Ariz.]  89  P.  539. 
That  the  court  allowed  sixty  days  instead  of 
ten  days  gives  no  cause  of  complaint  to 
plaintiff.     Id. 

44.  The  waiver  inures  to  benefit  of  soli- 
citor. Reed  V.  Benzine-ated  Soap  Co.  [N.  J. 
Eq.]    65   A.   1008. 

45.  Fact  that  attorney  took  case  on  a 
contingent  basis  put  him  under  no  obliga- 
tion to  give  security  for  plaintiff.  Stevens 
V.    Sheriff    [Kan.]    90   P.    799. 

46.  Comp.  Laws,  §  10,353.  Knack  v. 
Wayne  Circuit  Judge,  147  Mich.  485,  111 
N.  W.  161. 

47.  Any  additional  parties  should  move 
for  additional  bond.  In  re  Spalding  [C.  C. 
A.]    150   F.    120. 

48.  Judgment  to  be  entered  against  them 
for  value  of  property  replevied.  Pipkin  v. 
Tinch    [Tex.   Civ.  App.]    97  S.  W.   1077. 

49.  See  7  C.  L.  957. 

50.  Not  necessary  to  show  an  actual  pau- 
per.    People  v.   Chytraus    [111.]    81   N.    E.   844. 

51.  Rule  of  court  requiring  written  agree- 
ment of  applicant  or  attorney  to  file  agree- 
ment to  pay  fees  out  of  first  proceeds  is 
invalid.  People  v.  Chytraus  [111.]  81  N.  E. 
844. 

52.  That  if  applicant  not  known  to  at- 
torney for  one  year  he  must  have  affl- 
davit  of  reputable  citizen  that  he  believes 
him  honest.  People  v.  Chytraus  [111.]  81  N. 
E.  844. 

53.  Buccolo  V.  New  York  Life  Ins.  Co.,  117 
App.   Div.    423,   102  N.    Y.   S.    794. 

54.  Refusal  on  account  of  invalid  rule  of 
court.     People  v.  Chytraus  [111.]  81  N.  E.  844. 
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in  the  appellate  court,'''  and  the  statutory  provisions  must  be  strictly  complied 
\vith.5«  In  Federal  courts,  in  such  cases,  the  attorney,  without  regard  to  his  contract, 
is  entitled  to  reasonable  compensation,  to  be  determined  by  the  court ; "  but,  where 
plaintiff's  attorney  is  financially  interested  in  the  result  of  an  action,  plaintiff  can- 
not sue  in  forma  pauperis  without  a  showing  that  the  attorney  was  unable  to  give 
security. '^^  Where  suit  has  been  dismissed,  plaintiff  cannot  bring  another  suit  on 
the  same  cause  of  action  without  paying  costs  of  first  suit,  or  filing  a  pauper  af- 
fidavit.^® But  this  is  unnecessary  if  second  action  is  brought  against  additional 
parties.^"  One  suing  in  a  representative  capacity  may  sue  as  a  poor  person  and  be 
relieved  of  payment  of  costs  of  previous  action  for  same  cause."^ 

§  4.  Parties  entitled  to  or  liable  for  costs  in  general.'^'- — In  the  absence  of 
statute,  costs  will  be  imposed  against  representatives  individually.*^^  This  will 
always  be  so  where  the  representative  is  really  acting  in  his  individual  capacity,^* 
or  where  acting  in  bad  faith.^^  But  frequently  representatives  will  be  allowed  costs 
and  counsel  fees  in  litigation  against  the  estate.*^'^  ^Miere  they  are,  liable,  repre- 
sentatives and  others  may  be  taxed  jointly,  in  the  discretion  of  the  court.®'  Costs 
cannot  be  taxed  against  the  state  in  the  absence  of  statutory  authority,®^  but, 
where  it  is  permitted,  the  state,  and  not  relators,  should  be  taxed  where  the  state 
was  solely  benefited  by  the  proceeding.*^®     Costs  may  be  allowed  against  public 


55.  Trial  court  only  one  authorized  to  try 
contest  of  affidavit  of  poverty.  Cunningham 
V.  Skinner  [Tex.  Civ.  App.]   97  S.  W.  509. 

56.  Rev.  St.  1895,  art.  1401,  requiring  affi- 
davit before  county  judge  in  case  of  appeal, 
not  complied  with  by  making  affidavit  before 
a  notary  public.  Wood  v.  St.  Louis  S  "W. 
R.  Co.  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
982,    97   S.    W.    323. 

57.  A  state  court  in  a  guardianship  pro- 
ceeding will  not  attempt  to  determine  the 
amount.  In  re  Tyndall,  117  App.  Div.  294, 
102   N.   Y.   S.   211. 

58.  Contingent  fee  of  one-third,  nor  was 
plaintiff  after  two  mistrials  entitled  to  an 
order  rescinding  the  contract,  and  assigning 
him  counsel  by  tlie  court.  Phillips  v.  Louis- 
ville &  N.  R.  Co.,  153  F.  795.  Otherwise  in 
.some  states.  Stevens  v.  Sheriff  [Kan.]  90 
P.  799. 

59.  Failure  a  ground  for  plea  in  abate- 
ment. Board  of  Education  of  Tennille  v. 
Kelley,  126  Ga.  479,  55  S.  E.  238.  That  clerk 
of  court  at  request  of  counsel  for  plaintiff 
charged  the  cost  to  counsel  did  not  consti- 
tute payment  thereof.  Id.  Two  previous 
suits  for  same  cause  of  action  dismissed,  and 
as  proper  affidavit  had  been  filed  in  third 
it  was  immaterial  if  costs  of  first  suit  had 
not  been  paid  or  affidavit  filed  in  second  suit. 
Seaboard  Air-Line  R.  v.  Randolph,  126  Ga. 
238,  55  S.  E.  47.  No  showing  that  dismissal 
was  intended  to  harass  defendant,  or  burden 
him  with  unnecessary  costs.  Hobbs  v. 
Louisville,  etc.,  R.  Co.  [Ky.]  102  S.  W.  818. 
Court  has  discretion  to  refuse  to  dismiss  a 
third  action,  where  costs  on  two  previous 
dismissals  had  not  been  paid,  on  showing 
plaintiff  unable  to  pay  and  had  a  meritorious 
case  In  first  case,  evidence  ruled  out  and 
plaintiff  allowed  to  amend  on  payment  of 
costs  which  he  failed  to  make  and  case  dis- 
missed; in  second  case  there  was  voluntary 
nonsuit  on  account  of  surprise  by  certain 
evidence.  Odegard  v.  Xorth  VS'isconsin  Lum- 
ber Co..    130   T\'is.    659.    110   N.   VT.    809. 

60.  FMrst  suit  against  individual  dismissed, 


and  another  on  same  account  brought  against 
the  same  defendant  and  another  as  partners, 
without  paying  costs  of  first  or  filing  pauper 
affidavit.  Doody  &  Co.  v.  Jeffcoat,  127  Ga. 
301.   56   S.  E.   421. 

61.  Where  action  dismissed  for  want  of 
proof  of  freedom  from  contributory  negli- 
gence, moving  papers  merely  alleging  no 
contributory  negligence,  without  showing 
facts  witnesses  will  testify  to,  are  insuffi- 
cient. In  re  Cannice,  52  Misc.  6,  101  N.  Y. 
S.    1054. 

62.  See   7  C.  L.   958. 

63.  May  seek  reimbursement  from  estate 
if  fairly  entitled  to  it.  Meyer  v.  O'Rourke 
[Cal]    88  P.    706. 

64.  Defending  a  suit  brought  by  a  benefi- 
ciary to  terminate  a  trust.  Lanius  v.  Fletcher 
[Tex.   Civ.  App.]    99   S.  W.   169. 

65.  Xot  necessary  for  there  to  be  a  find- 
ing of  bad  faith,  since  costs  are  but  an  in- 
cident of  judgment.  Meyer  v.  O'Rourke 
[Cal.]  88  P.  706.  May  be  awarded  against 
executor  who  unsuccessfully  defends  a  will, 
though  no  finding  made  that  his  undue  in- 
fluence procured  its  execution.  Dowie  v. 
Sutton,   126  111.  App.   47. 

66.  Though  the  executors  may  be  entitled 
to  a  remainder  in  the  estate.  In  re  Groff's 
Estate,   215   Pa.   586,    64   A.    783. 

67.  Action  against  administrators  and  one 
to  whom  they  had  fraudulently  sold  certain 
stock.  Moore  v.  Woodson  [Tex.  Civ.  App.] 
99    S.   W.   116. 

68.  Costs  of  cross  bill  accordingly  taxed 
against  solicitor.  Mill  v.  State  [Ga.  App.] 
58  S.  E.  673.  Where  action  for  benefit  of 
infant  was  brought  in  name  of  state  instead 
of  next  friend,  no  costs  will  be  given  suc- 
cessful defendant.  Too  late  after  verdict  to 
make  objection,  and  on  reversal  of  judgment 
no  costs  can  be  entered  against  the  state  or 
infant.  Annapolis,  etc.,  R.  Co.  v.  State,  104 
Md.    659,    65   A.    434. 

60.  Appeal  on  disbarment  proceeding  which 
was  modified  as  to  costs.  State  v.  Martin 
[Wash.]   87  P.  10.54. 
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boards  '*'  or  officers  ^^  in  proper  cases. '^^  But  no  costs  will  be  aAvarded  in  a  suit 
between  officials  where  it  concerns  a  matter  of  public  interest.'^  Costs  can  only  be 
taxed  against  parties  before  the  court.'*  A  party  of  record  continues  liable  until 
his  name  is  stricken  out,'^^  though  it  is  proper  not  to  assess  costs  against  nominal 
parties.'*'  Persons  beneficially  interested  are  sometimes  made  liable  for  costs  thd 
same  as  parties  to  the  suit."^  So,  on  an  assignment  of  a  cause  of  action  after  action 
has  been  begun,  the  assignee  is  liable  for  all  costs. '^  In  Maryland,  if  an  action  is 
marked  for  the  use  of  another,  he  is  liable  for  costs,  and  execution  may  be  issued 
against  him.'®  A  person  served  and  defending  is  entitled  to  costs  though  he  is 
not  the  person  intended  to  be  made  defendant.*"  In  Texas  where  husband  and 
wife  are  jointly  sued  she  is  not  liable  for  costs  out  of  her  separate  estate.*^ 

§  5.  Right  dependent  on  event  of  action  or  proceeding.  A.  Prevailing  parti) 
in  general.^"^ — Except  as  affected  by  the  qualified  interest  of  a  party,*^  or  rules  ap- 
plicable to  particular  courts  **  or  proceedings,*^  the  prevailing  party  is  ordinarily 
entitled  to  recover  costs.*^  Thus  a  defendant  is  entitled  to  costs  on  the  dismissal  of 
an  action,*^  but  where  he  is  not  the  sole  defendant  **  this  may  be  discretionary.*® 
A  party  injured  is  the  prevailing  party  in  contempt  proceedings.""    Where  a  party 


70.  Jacobson  v.  Board  of  Education  [N.  J. 
Law.]   64  A.  609. 

71.  Peremptory  writ  of  mandamus  against 
a  mayor  and  councilman  to  canvass  a  city 
election  and  issue  proper  certificates  where 
they  had  refused  to  do  so.  State  v.  Kendall 
[Wash.]   87  P.  821. 

72.  An  action  citing  as  defendants  munic- 
ipal officers  to  a  bill  which  does  not  make 
a  case  against  them  until  amended  after 
their  term  has  expired  will  be  dismissed  with 
costs  against  relator.  North  Troy  Graded 
School   Dist.   V.   Troy    [Vt.]    66   A.    1033. 

73.  Suit  between  superintendent  of  poor 
and  county  board  of  auditors  as  to  right  to 
raise  more  than  $1,000  a  year  for  insane 
hospital  building.  Superintendents  of  "Wayne 
County  V.  Wayne  County  Auditors,  147  Mich. 
384,    13    Det.    Leg.    N.    1019,    110    N.    W.    1080. 

74.  One  of  defendants  in  justice  court  not 
before  cireuit  court,  so  costs  could  not  be 
taxed  against  him.  Pruitt  v.  Gunn  [Ala.]  44 
So.   569. 

75.  Liable  for  costs  of  appeal  where  name 
had  not  been  struck  out,  though  stricken 
out  in  lower  court.  Ruddell  v.  Green,  104 
Ind.  371,  65  A.  42. 

76.  Suit  against  assignee  of  judgment  and 
sheriff  to  restrain  sale  of  real  estate,  all 
costs  taxed  against  the  assignee.  Lane  v. 
Moon  [Tex.  Civ.  App.]  103  S.  W.  211.  Wid- 
ow's action  against  daughter,  and  adminis- 
trator, and  others,  to  rescind  her  election 
under  husband's  will,  and  administrator  not 
taxed  with  costs.  Whitesell  v.  Strickler,  167 
Ind.  602,  78  N.  E.  845. 

77.  Statute  authorizing  agent  of  owner  of 
milk  cans  to  recover  for  their  detention  in 
his  own  name.  Pierson  v.  Clark,  116  App. 
Div.  619,  101  N.  T.  S.  719.  He  sued  in  behalf 
of  certain  persons,  though  with  notice  that 
they  had  transferred  their  Interest  to  a 
corporation.  Such  persons  were  not  liable 
for  costs.     Id. 

78.  Purchaser  of  judgment  not  liable  for 
costs  of  action  to  set  the  same  aside,  of 
which  he  had  no  notice.  Walker  v.  Doty 
[S.  C]  57  S.  E.  181. 

70.     Though    he    is   such    only   as    security 


for  a  debt  due   him  from  plaintiff.     Ruddell 
V.   Green,    104  Md.   371,   65   A.    42. 

80.  Name  like  that  on  summons  except  for 
middle  initial.  City  of  New  York  v.  Acker- 
man,  51  Misc.  424,  101  N.  Y.  S.  687. 

81.  Trespass  against  husband  and  wife 
who  both  set  up  an  alleged  contract  as  a 
defense.  Walker  v.  Dickey  [Tex.  Civ.  App.] 
16   Tex.   Ct.   Rep.    934,   98   S.  W.   658. 

Sa     See  7  C.  L.   958. 
83     See  §  4,  ante. 

84.  See  §   6,  post. 

85.  See    §    7,    post. 

86.  Court  directed  verdict  for  a  party  of 
its  own  accord  which  was  set  aside  on 
appeal,  but  said  party  was  taxed  with  costs 
as  he  had  not  demanded  that  the  case  be 
submitted  to  the  jury.  Haak  v.  Kellogg. 
146  Mich.  541,  13  Det.  Leg.  N.  855,  109  N.  W. 
1068.  Expenses  of  citing  a  nonresident  de- 
fendant by  publication,  and  fees  of  his  at- 
torney appointed  by  the  court,  should  not 
be  taxed  against  plaintiff  who  prevailed  in 
an  action  to  cancel  a  forged  deed.  Bruce  v. 
Knodell  [Tex.  Civ.  App.]  103  S.  W.  433.  De- 
fendant prevailed  and  entitled  to  full  cost.*! 
including  w^itness  fees  to  term  of  court  from 
which  there  had  been  a  change  of  venue. 
American  Foundry  &  Furnace  Co.  v.  Berlin 
Board  of  Education   [Wis.]    110  N.  W.  403. 

87.  Person  defending  was  not  the  person 
Intended  to  be  sued  though  his  name  wa.'; 
same  as  in  summons  except  middle  initial 
omitted,  and  he  was  properly  served,  not 
coming  in  officiously  as  a  defendant.  City 
of  New  York  v.  Ackerman,  51  Misc.  424,  101 
N.  Y.  S.   687. 

88.  Dismissal  as  to  one  party,  and  plaint- 
iff liable.  Bruce  v.  Knodell  [Tex.  Civ.  App.] 
103  S.  W.   433. 

89.  Discretionary;  where  court  awards 
without  application,  the  remedy  is  an  order 
striking  from  judgment  that  part  awarding 
costs.  Ljungqvist  v.  Hartmetz,  104  N.  Y. 
S.   498. 

90.  Costs  and  expenses  go  to  the  party 
incurring  them;  that  the  judgment  awarded 
them  as  indemnity  was  not  prejudicial.  My 
Laundry  Co.  v.  Schmeling,  129  Wis.  B97,  109 
N.  W.  540. 
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prevails  on  all  the  issues,  the  court  has  no  discretion  to  refuse  him  costs,'^  but  a 
party  may  recover  costs  thougli  not  all  the  relief  demanded  was  granted/^  as  where 
he  merelj"^  prevails  on  a  question  of  costs/'  or  reduces  the  amount  of  a  judgment."* 
But  a  defendant  may  have  costs  which  accrued  solely  in  defense  of  counts  in  which 
he  prevailed.^^  So  a  plaintiff  recovers  costs  if  he  prevails  on  one  count.®®  Some- 
times where  there  are  two  causes  of  action  each  is  entitled  to  costs  against  the  other 
unless  it  is  certified  that  the  substantial  cause  of  action  is  the  same.®'  One  prevailing 
on  a  cross  bill  is  entitled  to  costs,®*  so  he  will  be,  if  he  fails  wlien  the  other  party 
also  fails,®®  but,  where  plaintiff  establishes  his  cause  of  action  and  defendant  his 
counterclaim,  costs  will  be  apportioned.^  Costs  will  be  taxed  against  all  the  defend- 
ants,- but,  where  separate  defenses  are  made,  costs  may  be  apportioned  among  the 
defendants.^  A  prevailing  plaintiff  can  only  have  costs  against  such  defendants 
whose  claims  were  not  sustained,*  and  successful  defendants  appearing  by  separate 
attorneys  are  entitled  to  separate  bills  of  costs. ^  A  prevailing  party  is  not  entitled 
to  costs  where  he  files  no  verified  pleading  or  written  notice  of  appearance,®  or  where 
he  fails  to  take  proper  action  in  the  lower  court.'  The  fact  that  defendant  admits 
plaintiff's  claim  will  not  relieve  him  from  costs,^  but  costs  were  not  allowed  to  a 
plaintiff  where  to  avoid  a  new  trial  defendant  consented  to  have  judgment  against 
him  for  a  small  amount  and  for  an  equitable  apportionment  of  expenses.®     Costs 


91.  Where  several  counts,  or  several  de- 
fenses, anyone  of  which  is  insufficient,  costs 
are  discretionary  under  Rev  St.  1899,  §§  1547- 
1550.  Minor  v.  Garhart,  122  Mo.  App.  124, 
98  S.  W.  88. 

9a.  Suit  for  statutory  penalties  for  usury, 
for  cancellation  of  deed,  and  to  redeem,  in 
which  court  merely  found  there  was  certain 
money  due  complainant.  Kerr  v.  Tierney, 
146  Mich.  97,  13  Det.  Leg.  N.  693,  108  N.  W. 
1099.  Plaintiff  in  replevin  recovering  judg- 
ment for  possession  of  goods  is  entitled  to 
costs  (Constanzo  v.  Central  R.  Co.  [N.  J. 
L.aw.]  64  A.  1067),  notwitlistanding  failure 
to  secure  damages  (Id.).  Plaintiff  prevailed 
as  to  part  of  land  in  action  to  quiet  title, 
defendants  having  denied  plaintiff's  right  to 
any  property.  Grant  v.  Oregon  R.  &  Xav. 
Co.  [Or.]  90  P.  1099.  Suit  to  quiet  title  to  wa- 
ter right  which  defendant  unsuccessfully 
defended.  Schmidt  v.  Olympia  V\''ater,  Light 
&  Power  Co.    [Wash.]   90  P.  212. 

93.  Costs  erroneously  awarded  In  trial 
court  on  disbarment  proceedings,  so  relief 
was  of  substantial  nature.  State  v.  Martin 
[Wash.]  87  P.  1054.  In  boundary  suit,  ap- 
pellant taxed  with  costs  In  lower  court  which 
in  appellate  court  were  divided.  Strunz  v. 
Hood    [Wash.]    87    P.    45. 

94.  And  as  so  modified  is  affirmed.  Lyttle 
V.   Goldberg   [Wis.]    Ill   N.   W.   718. 

95.  Defendant  prevailed  on  two  of  three 
counts.  Buckman  v.  Missouri,  K.  &  T.  R. 
Co.,   121  Mo.  App.   299,    98   S.   W.   820. 

96.  No  power  to  apportion  in  action  at 
law.  Buckman  v.  Missouri,  K.  &  T.  R  Co., 
121   Mo.  App.   299,   98   S.   T\^   820. 

97.  Plaintiff  recovered  more  than  mini- 
mum amount  on  one  cause  of  action  and 
entitled  to  all  the  costs.  Lo  Rosa  v.  V\'ilner, 
104  N.  Y.  S.   952. 

98.  Action  for  deceit  in  contract  of  sale; 
cross  bill  to  terminate  contract  and  declare 
payments  forfeited.  Eberlein  v.  Randall,  99 
Minn.  528,  109  N.  W.  1133. 

99.  Trespass  for  taking  timber  from  land, 
defendants     claimed     title;     neither     proved 

9  Cut.  Lhw  —  5'3. 


title.     Le    Moyn    v.    Anderson,    29    Ky.    L.    R. 
1017,    96    S.    W.843. 

1.  Division  of  costs  in  action  by  client  to 
recover  money  collected  by  attorney,  in 
which  latter  proved  counterclaim.  Dorr  v. 
Dudley  [Iowa]  112  N.  W.  203.  Plaintiff 
four-fifths,  defendant  one-fifth,  though  judg- 
ment was  for  plaintiff.     Id. 

2.  Trespass  and  no  appearance  or  answer. 
Morris    v.    Edwards     [Wis.]    112    N.    W.    248. 

3.  Code,  §  603.  No  costs  charged  against 
administrator  who  was  nominal  defendant 
in  action  to  set  aside  a  widow's  election. 
Whitesell  v.  Strickler,  167  Ind.  602,  78  N.  E. 
845. 

4.  Suit  for  construction  of  will,  plaintiff 
prevailed  except  as  against  residuary  lega- 
tees. Trustees  for  Poor  Catholic  Men's 
Home  v.  Coleman,  29  Ky.  L.  R.  75,  92  S.  W. 
342.  A  defendant  who  is  a  bona  fide  pur- 
chaser in  a  suit  for  specific  performance  is 
entitled  to  costs;  plaintiff  must  look  for  re- 
lief to  the  defendant  vendor.  Smith  v.  Um- 
stead    [N.  J.  Eq.]    65  A.  442. 

5.  No  showing  that  parties  were  united 
in  interest  and  collusively  and  in  bad  faith 
tried  to  enhance  costs.  Rowe  v.  Granger. 
118  App.  Div.  459.  103  N.  Y.  S.  439.  Eject- 
ment. Unnecessary  duplication  not  allowed. 
Wegge  v.  Madler,  129  Wis.  '412,  109  N.  W.  223. 

e.  Judgment  for  $17.41  costs,  modified. 
Livingston  Press  v.  Genet,  101  N.  Y.  S.  26. 
No  costs  on  oral  pleadings  in  municipal 
court.  Pickhardt  v.  Pratt,  105  N.  Y.  S.  236. 
Court  in  its  discretion  refused  »w^here  suc- 
cessful party  did  not  appear.  Hurley  v. 
"U'alther,    129   V\'is.    508,    109   N.   W.    558. 

7.  Mechanic's  lien  judgment  modified  in 
amount  of  $5.75,  but  appellant  made  no  ef- 
fort to  correct  in  trial  court.  Spafford  v. 
McNally,   130  Wis.   537,   110  N.  W.   387. 

8.  In  suit  to  recover  po.ssession  of  street, 
defendant  on  trial  admitted  right  of  village, 
and  offered  at  once  to  surrender  possession. 
Village  of  Shumway  v.  Leturno  [111.]  80  N. 
B.    403. 

9.  Practically  all   costs   incurred  on   items 
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are  frequently  awarded  to  abide  the  event,^°  but,  wlioro  tliore  is  a  reversal  and  judg- 
ment absolute,  a  party  is  entitled  to  costs  all  throuoli.ii  Costs  will  be  adjudged 
against  the  judgment  debtor  up  to  the  time  he  made  his  application  for  an  allowance 
in  lieu  of  homestead ;  costs  made  thereafter  must  be  paid  by  the  execution  creditor.^- 

(§  5)  B.  Waiver  of  right  and  effect  of  tender  or  offer  of  judgments — ^Vhere 
a  defendant  offers  to  allow  judgment  for  a  certain  sum  and  accrued  costs,  and  on 
rejection  plaintiff  fails  to  recover  a  sum  equal  thereto,  he  cannot  recover  subsequently 
accruing  costs.^*  AMiere  plaintiff  recovers  a  certain  sum  which  together  with  interest 
is  more  than  defendant's  offer,  he  may  tax  costs.^^  To  make  a  tender  effectual,  the 
money  should  be  paid  into  court  and  proper  disclaimer  made  and  proved  at  trial. ^" 
It  is  not  necessary  that  offer  of  judgment  in  admiralty  should  include  docket  or 
deposition  fees.^'  If  an  offer  is  withdrawn,  costs  siiould  be  taxed  as  if  it  had  not  been 
made.^* 

§  6.  Riglit  dependent  on  minimum  amount  of  demand  or  recovery}^ — Where 
except  for  the  amount  claimed  an  action  could  have  been  brought  in  a  lower  court,-*' 
particularly  before  a  justice  of  the  peace,-^  and  the  jurisdictional  or  other  fixed 
amount  is  not  recovered,"  no  costs  will  be  awarded  a  successful  plaintiff  unless  de- 
fendant was  not  personally  served,-^*  or  the  lower  court  did  not  have  jurisdiction,-* 
as  on  account  of  the  fact  that  defendant  was  a  city.^^  An  appellant  from  a  justice 
court  is  liable  for  costs  in  appellate  court  if  he  recovers  less  than  he  did  below.-" 


on    which    plaintiff    was    beaten.     Krause    v. 
Redman    [Iowa]    112  N.   W.   91. 

10.  Where  same  party  succeeds  on  second 
trial,  he  is  entitled  to  costs  of  both  trials. 
Mossein  v.  Empire  State  Surety  Co.,  117  App. 
Div.  782,  102  N.  "Y.  S.  1012.  Where  court 
sets  aside  a  verdict  because  inadequate,  it 
may  award  costs  to  defendant  to  abide  event 
as  he  was  not  absolutely  entitled  to  them 
where  it  did  not  appear  the  erroneous  ver- 
dict resulted  from  fault  of  other  party. 
Waltz  V.  Utica  &  M.  V.  R.  Co.,  116  App.  Div. 
563,  101  N.  Y.  S.  968. 

11.  Appellate  term  reversed  judgment  for 
plaintiff  with  costs  to  abide  event,  and  ap- 
peal to  appellate  division  on  stipulation  that 
if  afflrmance  there  should  be  judgment  ab- 
solute for  defendants.  On  affirmance  de- 
fendants entitled  to  costs  of  one  trial,  and 
both  appeals.  Feltenstein  v.  Ernst,  104  N. 
Y.  S.  423. 

12.  Warns  v.  Reeck,  8  Ohio  C.  C.  (N.  S.) 
401. 

18.     See  7  C.  L.  960. 

14.  Code  Civ.  Proc.  §  1004,  contemplates 
an  offer  made  in  terms  which  when  accepted 
entitles  plaintiff,  to  judpmont  therefor  and 
costs.  Palmer  v.  Styles  [Neb.]  110  N.  W.  1004. 
Code,  §  3818.  Query  as  to  effect  of  plaintiff's 
recovering  more  then  the  offer  on  trial  and 
its  reduction  in  appf-llate  court.  Castner  v. 
Chicago,  B.  &  Q.  R.  Co.  [Iowa]  112  N.  W.  88. 
Fact  plaintiff  not  entitled  to  costs  does  not 
in  itself  entitle  defendant  to  costs.  Patter- 
son v.  Woodbury  Dermatological  Inst.,  117 
App.  Div.  600,  102  N.  Y.  S.  790.  Action  for 
value  of  stock,  defendant  admitted  $50  due, 
and  paid  into  court,  and  verdict  lor  that 
sum.  No  costs  awarded  plaintiff.  Goldman 
v.  Swartwout,  117  App.  Div.  185,  102  N.  Y.  S. 
302. 

15.  Appellate  court  reduced  judgment,  and 
not  decided  whether  statute  applies  in  such 
case.  Castner  v.  Chicago,  B.  &  Q.  R.  Co. 
[Iowa]   112  N    W.  88. 

16.  No  claim   of  title,   and   trespass   Invol- 


untary, and  no  costs  to  either  party.  Law 
as  to  contract  no  application  here.  Babbitt 
V.  Shearer,   192  Mass.  600,  78  N.  E.   769. 

17.  Where  offer  sufficient,  respondent  en- 
titled to  tax  for  taking  of  testimony  taken 
before  offer  was  made.  The  Claverburn,  148 
F.  139. 

18.  Defendant  offered  to  allow  judgment 
for  specified  sum,  which  plaintiff  accepted  on 
condition  that  it  should  include  costs,  which 
was  the  legal  effect  of  such  offer,  but  this 
was  rejected  by  defendant,  which  amounted 
to  a  withdrawal  of  the  offer.  Palmer  v. 
Styles  [Neb.]   110  N.  W.  1004. 

19.  See  7  C.  L.  961. 

20.  No  application  to  costs  on  appeal.  La 
Rosa  V.  Wilner,  104  N.  Y.  S.  952. 

21.  In  Delaware  $50  on  affidavit  that  there 
is  a  just  cause  of  action  for  more  than  $50 
being  rcriuired,  an  affidavit  of  demand  that 
there  is  due  plaintiff  $157.68  is  insufficient. 
Adkins  &  Co.  v.  Campbell  [Del.]  64  A.  628. 
But  allowed  with  nominal  damages  in  suit 
for  return  of  note  for  sum  beyond  jurisdic- 
tion of  justice.  Kiblinger  Co.  v.  Sauk  Bk. . 
[Wis.]   Ill  N.  W.   709. 

22.  Unless  more  than  $20  is  recovered  in 
superior  court,  or  certificate  of  judge  that 
easement  or  title  to  land  was  in  question. 
Babbitt  v.  Shearer,  192  Mass.  600,  78  N.  E. 
769. 

23.  Voluntary  appearance  equivalent  to 
personal  service.  Swartz  v.  New  York  City 
R.  Co.,  105  N.  Y.  S.   352. 

24.  Costs  given  in  action  for  neglect  to 
return  a  note  where  amount  of  note  was  in 
excess  of  jurisdiction  of  justice  of  peace, 
though  only  nominal  damages  were  awarded. 
Kiblinger  Co.  v.  Sauk  Bk.  [Wis.]  Ill  N.  W. 
709. 

25.  Costs  allowed  in  supreme  court  though 
less  than  $500  was  recovered,  as  city  could 
not  be  sued  in  city  court.  O'Connor  v.  New 
York,   51  Misc.    560,   101   N.   Y.   S    295. 

20.  Rev.  St.  1895.  art.  1436;  subject  to 
court's    discretion.      Julius    Kessler    &   Co.    v. 
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Frequently  in  actions  of  tort  where  the  damages  recovered  are  less  than  a  certain 
fixed  amount  there  can  be  no  more  costs  than  there  are  damages  recovered,-'  unles;i 
a  certificate  of  the  judge  is  made  that  greater  damages  should  have  been  awarded.-* 
Xo  costs  are  awarded  in  Federal  court  if  the  recovery  is  less  than  five  hundred  dol- 
lars.-^ A  plaintiff's  action  in  remitting  part  of  the  damages  has  the  same  effect  as 
if  the  verdict  had  originally  been  returned  for  that  sum.^*' 

§  7.  Eight  affected  hy  nature  of  action  or  proceeding,  or  character  of  trihunaJ. 
A.  In  general.^^ — An  action  on  liquor  dealer's  bond  is  an  action  on  a  contract  and 
not  for  a  penalty,  and  it  carries  costs.^-  In  admiralty  the  prevailing  libelant  is 
entitled  to  costs  unless  the  libel  is  prematurely  brought,^^  or  the  recovery  is  less  than 
an  offer/*  or  there  are  cross  appeals.^^  A  libelant  is  not  liable  for  costs  of  third 
party  unnecessarily  brought  in  by  the  claimant.^® 

(§7)  B.  In  eciuity  and  equitable  code  actions.^'' — Costs  are  largely  discretion- 
ary with  the  trial  judge  in  chancery  suits,^^  such  as  an  accounting,^*^  suits  to  quiet 
title,'*"  actions  to  construe  wills/^  or  suits  to  determine  water  rights;*-  but  such 
discretion  is  not  to  be  exercised  arbitrarily.*^  The  court  ma}--  for  good  cause  appor- 
tion the  costs  in  foreclosure,**  cross  actions,*^  boundary  line  suits,*^  or  where  pre- 
vailing party  was  at  fault.*^     In  petition  proceedings,  costs  are  apportioned  ac- 


BurckeU  [Tex.  Civ.  App.]  99  S.  W.  173.  In 
justice  court,  plaintiff  demanded  judgment 
of  $175,  but  defendant  insisting  judgment 
should  be  according  to  evidence,  it  was  given 
for  $187.50;  on  appeal  plaintiff  recovered  only 
$175,  but  was  allowed  costs  in  both  courts. 
St.  Louis  S.  W.  R.  Co.  v.  Bennett  [Tex.  Civ. 
App.]    102   S.  W.   1.37. 

27.  Plaintiff  recovered  $1  and  allowed  $1 
costs  w^here  originally  contract,  and  the  tort 
count  had  been  subsequently  added,  costs  be- 
ing discretionary  as  to  the  contract  count. 
Scharlt  v.  Schultz,  79  Conn.  304,  64  A.  737. 
Twenty  dollars,  or  certificate  of  judge  that 
greater  sum  should  have  been  awarded,  but 
this  has  application  to  circuit,  not  to  county 
courts.     Clark  v.  Jernigan    [Ala.]    42   So.   833. 

28.  Action  of  trial  judge  cannot  be  re- 
viewed on  appeal  by  mandamus  or  otherwise. 
Buford  V.  Christian    [Ala.]    42   So.   997. 

29.  Does  not  apply  to  action  by  receiver 
to  recover  assets  of  national  bank.  Murray 
V.  Chambers,  151  F.  142. 

30.  Done  to  avoid  granting  of  new  trial. 
Babbitt  V.  Shearer,  192  Mass.  600,  78  N.  E. 
769. 

31.  See  7   C.  L.  961. 

32.  Cullinan  v.  Federal  Union  Surety  Co., 
113  App.  Div.  912,  100  N    T.  S.  515. 

33.  Costs  allowed.  The  Rebecca  Shepherd, 
148  F.  727. 

34.  Suit  for  salvage,  and  allowed  to  re- 
cover merely  for  towage.  The  Robert  S.  Bes- 
nard,   144   F.    992.       . 

35.  Decree  affirmed  without  costs  where 
both  sides  appealed.  The  Wrestler  [C.  C.  A.] 
144  F.  334.  Costs  not  allowed  in  collision 
case  where  both  sides  appealed.  The  Sicilian 
Prince   [C.  C.  A.]   144  F.   951. 

36.  Both  libel  and  petition  bringing  in 
third  party  were  dismissed.  The  Charles 
Tiberghien,   148  F.   1016. 

37.  See  7   C.  L.  961. 

38.  Charged  to  one  defendant  in  receiver- 
ship caused  by  his  conduct.  Leigh  v.  Na- 
tional Hollow  Brake-Beam  Co.,  224  111.  76, 
79  N.  E.  318.  Xo  costs  awarded  in  action 
against  administrator  for  breach  of  contract 
of    sale,    though    judgment    was    secured    for 


amount    of   earnest    money.      "Wilson   v.    Root 
[Conn.]    67  A.   482. 

39.  Divided  equally.  Walker  v.  Walker. 
17  Okl.  467,  88  P.  1127.  Did  not  order  paid 
out  of  partnership  assets.  'Brown  v.  Roger.s 
[S.  C]   56  S.  E.  680. 

40.  Had  received  money  in  full  payment 
of  his  claim,  but  answered  and  delayed  pro- 
ceedings, and  refused  to  execute  a  quitclaim 
deed.  Glos  v.  Ptacek,  226  111.  188,  80  X.  E. 
727. 

41.  Executor  did  not  join  in  either  appeal 
and  was  not  taxed,  and  was  authorized  to 
apply  to  proper  court  for  allowance  out  of 
estate.  Iglehart  v.  Iglehart,  204  U.  S.  478, 
51  Law.  Ed.  575.  St.  1898,  §  2918.  Costs 
awarded  to  successful  party.  In  re  Davis" 
Will  [Wis.]   Ill  X.  W.  503. 

42.  Cross  appeal  justifiable  and  allowed 
costs.     Gardner  v.  Wright    [Or.]    91  P.   286. 

43.  Where  both  in  part  successful,  costs 
of  trial  and  appeal  -n-ere  divided,  but  this 
did  not  include  expenses  of  receivership. 
Kell  v.   Trenchard    [C.   C.  A.]    146   F.   245. 

44.  Foreclosure  of  mortgage  of  crops, 
three-fifths  against  first  mortgagee,  one- 
fifth  against  transferee,  and  one-fifth  against 
her  mortgagee.  Beaumont  Rice  Mills  v. 
Bridges  [Tex.  Civ.  App.]  101  S.  W.  511.  In- 
cludes actions  to  foreclose  mechanic's  liens. 
Boesen  v.  Preston,  130  Wis.  418,  110  N.  "V\'. 
208. 

45.  Hoyt  V.  Hart,  149  Cal.  722,  87  P.  569. 
Though  statute  allowed  costs  to  plaintiff  on 
judgment  in  his  favor  where  title  to  land  in- 
volved. Here  suit  for  trespass  to  easement 
for  waterway,  and  cross  suit  to  divide  the 
waters.     Id. 

46.  Equal  division  is  equitable  in  suit  to 
establish  lost  line.  Strunz  v.  Hood  [Wash.] 
87   P.   45. 

47.  Marthinson  v.  King  [C.  C.  A.]  150  F. 
48.  V\-here  the  defendant  does  not  raise  the 
question  of  jurisdiction  until  the  final  hear- 
ing on  the  merits,  he  will  be  taxed  with  part 
of  the  costs.  The  objection  should  have  been 
raised  by  demurrer,  since  thereby  great  ex- 
pense would  have  been  avoided.     Id. 
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cording  to  the  interests  of  the  parties,*®  or  should  be  paid  out  of  estate/®  and  should 
include  a  reasonable  fee  to  attorney  bringing  partition  suit  ^^  except  in  controverted 
cases."^  The  defeated  claimant  in  interpleader/-  or  a  stakeholder,  who  files  an  un- 
necessary interpleader,  are  properly  taxed  with  costs.^^  Costs  will  not  be  given  to 
plaintiff  unless  substantial  relief  is  obtained,^*  and  will  not  be  awarded  against  one 
of  defendants  who  did  not  contest  the  claim  of  successful  plainitff,^^  or  who  mighl) 
have  conceded  the  same  if  opportunity  given.^^  Counsel  fees  may  be  allowed  in 
equitable  actions,  but  not  for  filing  ckims  with  a  receiver.^^ 

(§7)      C.  In  inferior  courts J"^ 

(§7)  D.  In  interlocutory  or  special  proceedings,  or  proceedings  other  than 
actions.^^ — Costs  are  discretionary  in  mandamus  and  certiorari  proceedings/''  in 
actions  to  settle  location  of  highways,®^  and  in  disbarment  proceedings.®^  Where 
condemnation  proceedings  are  abandoned  or  dismissed,  costs  are  properly  taxed 
against  petitioner ;  ^^  in  some  states  attorney's  fees  may  be  included,***  but  not  in 
alU^  A  prosecution  of  liquor  nuisance,*^**  or  successful  contestees  in  a  contest  of 
election  for  removal  of  county  seat,  are  entitled  to  costs.*"''  In  Louisiana  in  un- 
successful application  for  appointment  of  administrator,  costs  of  inventory  may  be 
imposed  upon  the  mass.**®  All  parties  to  a  special  proceeding  liable  for  referee's 
and  stenographer's  fees."^ 


48.  Civ.  Code  Prac.  §  499,  subsec.  13.  While 
where  made  in  division  of  estates  of  de- 
ceased persons,  Qourts  have  judicial  discre- 
tion.    Mead  v.  Mead   [Ky]   101  S.  W.  330. 

49.  Taxing  on  complainants  improper.  Mc- 
Coy V.  McCoy,  105  Va.  829,  54  S.  E.  995. 

50.  Rev.  St.  1899,  §  4422.  Court  may  al- 
low as  costs  a  reasonable  attorney's  fee. 
Padgett  V.  Smith  [Mo.]   103  S.  W.  943. 

51.  Really  adversaries  and  should  pay  own 
proper  costs.  Bowles  v.  Wood  [Miss  ]  44  So. 
169. 

52.  Properly  assessed  against  defeated 
claimant  in  interpleader.  Sovereign  Camp, 
Woodmen  of  the  World  v.  Wood,  14  Mo.  App. 
471,  89  S.  W.  891. 

53.  Insurance  company  had  put  in  a  plea 
in  the  nature  of  an  interpleader,  and  then 
instituted  an  independent  action.  Nixon  v. 
Malone  [Tex.]  17  Tex.  Ct.  Rep.  278.  490,  98 
S.  W.   380. 

64.  Not  allowed  to  taxpayers  in  suit  to 
obtain  cancellation  of  city's  contract  for 
water  supply  where  the  court  merely  de- 
creed that  certain  minor  provisions  were  in- 
valid. Lackey  v.  Fayetteville  Water  Co.,  80 
Ark.  108,  96  S.  W.  622. 

55.  Suit  for  reformation  of  deed.  Swine- 
broad  v.  Wood,  30. Ky.  L.  R.  946,  99  S.  W. 
1162. 

56.  Bill  to  subject  land.s  to  a  mortgage  to 
which  complainant  was  not  entitled  amended 
to  ask  for  reformation  of  a  deed  which  it 
did  not  appear  defendant  had  ever  been  re- 
quested to  make.  Grayson  v.  Haislip  [Ala.] 
41  So.  951. 

57.  Though  claim  is  contested  and  is  sus- 
tained on  appeal.  Porch  v.  Agnew  Co.  [N.  J. 
Eq.]   65  A.   485. 

."58.     See  7  C.  L.  963.     See,  also,   §  6,  ante. 

50.     See  7  C.  L.  964. 

60.  In  mandamus,  costs  should  not  be 
awarded  against  real  party  in  interest  who 
had  moved  appeal  from  justice  court  be  dis- 
missed as  taken  too  late,  where  he  did  not 
appear  on  mandamus  proceedings  against  a 
judge  who  opposed  in  order  to  settle  the  law. 


State  V.  Ritchie  [Utah]  91  P.  24.  Taxed 
against  a  judicial  officer  who  was  applicant. 
Harris  v.  Sheffield  [Ga.]  57  S.  E.  305.  Where 
judgment  authorized  against  surety  on  ap- 
peal bond,  it  may  be  entered  against  surety 
on  certiorari  bond  on  dismissal  of  certiorari 
to  review  a  justice's  judgment  for  damages, 
costs,  and  interest.  Knack  v.  Wayne  Cir- 
cuit Judge,   147  Mich.   485,   111   N.  W.   161. 

61.  Costs  apportioned  among  the  parties 
other  than  the  county  and  road  supervisor 
who  were  made  defendants  merely  to  pro- 
tect the  county's  interests.  Knight  v.  Acton 
[Iowa]   109  N.  W    1089. 

ei.  No  cost.s  awarded  in  trial  court,  but 
allowed  on  appeal.  State  v.  Martin  [Wash.] 
87  P.  1054.  . 

6S.  In  suit  for  opening  street,  city  passed 
ordinance  vacating  tlie  same,  and  held  it  was 
liable  for  costs.  Sensenig  v.  Lancaster 
County,  30  Pa.  Super.  Ct.   224. 

64.  Act  authorized  commissioners  to  con- 
demn site  for  public  building.  Condemna- 
tion act  authorizing  taxation  of  costs  against 
a  petitioner  who  dismisses  proceedings  pre- 
vailed over  act  providing  defendant  shall  not 
recover  costs  in  any  action  on  behalf  of  the 
state.  Deneen  v.  Unverzagt,  225  111.  378,  SO 
N.  E.  321. 

65.  Right  to  attorney's  fees  must  be  estab- 
lished in  a  separate  action  where  full  hear- 
ing can  be  had.  St.  Louis  &  G.  R.  Co.  v.  Cape 
Girardeau  &  Thebes  Bridge  Terminal  R.  Co. 
[Mo.  App.]   102  S.  W.  1042. 

66.  Plaintiff  entitled  to  tax  attorney's  fees 
whether  action  prosecuted  in  his  name  or  in 
the  name  of  the  state.  Plank  v.  Hertha,  132 
Iowa,  213,  109  N.  W.  732. 

67.  Costs  of  deposition  taken  before  va- 
lidity of  election  was  conceded,  but  no  right 
to  cost  of  copying  stenographer's  notes,  as 
not  included  in  statute.  Reese  v.  Cannon,  80 
Ark.  574,  98  S.  W.  370. 

68.  Beneficial,  but  all  other  costs  should 
be  imposed  on  applicant.  Succession  of 
Weincke.  118  La.  206,  42  So.  776. 

69.  Attorney  has  power  to  bind  client  for 
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(§7)  E.  On  appeal  or  error.''^ — Costs  are  ordinarily  allowed  the  prevailing 
party/^  though  on  reversal  only  part  of  respondents  may  be  taxed  where  there  are 
separate  interests  '-  or  they  file  separate  briefs.'^  But  on  cross  appeals/*  or  where 
the  judgment  is  affirmed  as  to  some  and  reversed  as  to  others/^  or  where  a  question 
of  public  interest  is  involved,'^  costs  may  be  discretionary.  A  prevailing  party  is 
not  entitled  to  costs  where  he  was  responsible  for  the  error,  as  where  he  pursued 
the  wrong  remedy,"  or  failed  to  call  trial  court's  attention  to  the  error,'^  urging 
it  for  the  first  time  in  the  appellate  court,'^  or  where  he  merely  raises  an  academic 
question.^"  So  appellants  are  not  liable  for  costs  where  the  order  appealed  from  was 
erroneous  at  the  time  of  appeal,  though  the  error  thereafter  became  harmless.*^ 
An  unsuccessful  respondent  is  liable  for  the  costs  of  an  appeal  though  he  finally 
prevails,^-  so,  though  costs  are  given  to  a  party  to  abide  the  event,  the  other  party 
cannot  tax  the  costs  of  that  appeal  on  his  subsequently  prevailing.'*^  Where  a  plea 
in  bar  to  a  writ  of  error  was  sustained  and  amendment  allowed  on  payment  of  costs, 
plaintiff  in  error  cannot  on  reversal  tax  costs  of  briefs  filed  before  the  amendment.^* 

(§7)     F.  In  criininul  prosecutions. — Proper  costs  ^^  should  be  taxed  to  tliose 


their  payment.  Here  stipulation  that  estate 
liable  for  reference  in  proceedings  to  have 
administrator's  bond  increased.  Bottome  v. 
Neely,  104  N.  Y.  S.  429. 

70.  See  7  C.  L    965. 

71.  Contention  that  only  motion  costs 
should  be  taxed,  but  appeal  was  taken  from 
whole  judgment.  Shepard  v.  Campbell,  51 
Misc.  93,  100  N.  Y.  S.  751.  Court  on  its  own 
motion  directed  a  verdict  which  was  set 
aside  on  appeal.  Respondent  might  not  have 
been  taxed  had  he  suggested  case  should  have 
been  left  to  the  jury.  Haak  v.  Kellogg,  146 
Mich.  541,  109  N.  W.  1068.  Respondent  suc- 
ceeded because  no  proper  assignment  of 
error.  Hurley  v.  Walter,  129  Wis.  508,  109 
N.  W.  558. 

72.  Unjust  to  force  a  defendant  who  has 
established  validity  of  his  purchase  to  liti- 
gate the  matter  anew.  Chapman  v.  Hughes, 
3  Cal.  App.   622,   86  P.   908. 

73.  Otherwise  if  same  solicitor  employed. 
Augusta  Trust  Co.  v.  Federal  Trust  Co.  [C. 
C.  A  ]   153  P.  157. 

74.  One  appeal  dismissed,  the  other  af- 
firmed. Costs  one-third  to  appellee,  and  two- 
thirds  to  appellant.  Knight  v.  Acton  [Iowa] 
109  N.  W.  1089.  Defendant  having  defeated 
plaintiff,  cross  appeal  is  entitled  to  costs 
though  liable  for  them  in  lower  court. 
Schmidt  v.  Olympia  Water  Light  &  Power 
Co.    [Wash.]   90  P.   212. 

75.  Rev.  St.  1898,  §  2949.  Not  given  to  re- 
spondent who  succeeds  because  no  proper  as- 
signment of  error.  Hurley  v.  Walter,  129 
Wis.  508,  109  N.  W.  558.  Partial  new  trial 
on  one  issue,  and  court  refused  judgment 
against  sureties  on  prosecution  bond,  but 
left  each  party  to  pay  his  own  costs.  Ra- 
burn  V.  Pennsylvania  Casualty  Co.,  142  N.  C. 
376,  55  S.  E.  296. 

76.  Suit  between  county  officials  as  to  in- 
sane hospital.  Superintendent  of  Poor  of 
Wavne  County  v.  Wayne  County  Auditors, 
147  Mich.  384,  13  Det.  Leg  N.  1019,  110  N.  W. 
1080.  Sale  of  a  court  house  was  forbidden, 
but  purchase  of  other  land  from  respondent 
allowable,  and  all  respondents  were  not 
taxed  with  costs  on  reversal  of  judgment. 
Dupuy  V.  Police  Jury  of  Iberville,  116  La. 
783,  41  So.  91. 

77.  Defendant  sued  out  writ  of  certiorari 


to  review  certain  order,  and  on  affirmance  se- 
cured a  writ  of  error,  when  the  affirmance 
was  reversed,  as  the  court  had  no  right  of 
review  by  certiorari.  Taylor  Provision  Co.  v. 
Adams  Exp.  Co.,  72  N.  J.  Law,  220,  65  A.  508. 
Showed  right  to  relief  and  costs  divided  on 
the  original  petition,  he  had  filed  unnecessary 
petition  in  error  when  relief  could  have  been 
obtained  on  a  cross  petition.  Crane  v.  Cam- 
eron [Kan.]   87  P.  466. 

78.  Maker,  in  suit  by  indorsee  of  note  held 
as  collateral,  did  not  call  trial  court's  atten- 
tion to  fact  judgment  was  given  for  amount 
of  debt  instead  of  for  amount  of  note.  Mar- 
tin V.  German  American  Nat.  Bank  [Tex.  Civ. 
App.]  102  S.  W.  131. 

79.  Judgment  in  action  on  bond  being  in 
effect  one  to  recover  penalties  should  not  al- 
low interest.  White  v.  Manning  [Tex.  Civ. 
App]  102  S.  W.  1160.  Modification  of  me- 
chanic's lien  judgment.  Spafford  v.  McNally, 
130  Wis.  537,  110  N.  W.  387.  Where  trial 
court  had  no  jurisdiction,  appellate  court  has 
jurisdiction  to  reverse  erroneous  judgment 
and  to  require  each  party  to  pay  costs,  as 
neither  raised  question  of  jurisdiction  in 
lower  court.  Columbia  N.  S.  D.  Co.  v.  Mer- 
ton,  28  App.  D.  C.  288. 

80.  Order  setting  aside  service  was  unjus- 
tifiably reopened  on  defendant's  voluntary 
appearance.  Caritey  v.  Eggers,  114  App.  Div. 
907,   100  N.  Y.  S.  603. 

81.  Order  allowing  county  judge's  salary. 
At  time  of  hearing  it  had  been  earned.  Cobb 
V.   Hammock    [Ark.]    102   S.  W.    382. 

83.  Costs  on  appeal,  motion  for  new  trial, 
arrest  of  judgment,  affidavit  for  appeal, 
transcript,  etc.  Buckman  v.  Missouri,  K.  & 
T.   R.  Co.,  121  Mo.  App.  299,  98  S    ^V.  820. 

83.  Plaintiff  secured  judgment;  defendant 
reversal  with  costs  to  him  to  abide  event. 
On  second  trial  defendant  secured  judgment, 
and  plaintiff  a  reversal  with  costs  to  abide 
event.  Plaintiff  securing  judgment  on  third 
trial  not  allowed  to  tax  costs  of  first  appeal. 
Adams  v.  Massey,  51  Misc.  230,  100  N.  Y.  S. 
836. 

84.  Delia  v.  Caprio  [Conn.]  65  A.  971  [ad- 
vance sheets  only]. 

85.  State  not  allowed  to  tax  for  unneces- 
sary printing.  State  v.  Richardson  [N.  D.] 
109  N.  W.  1026.     Under  Acts  29th  Leg.  p.  220. 
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entitled  thereto  even  though  the  accused  be  discharged,  but  formal  judgment  against 
the  state  or  county  is  not  essential/^  and  in  some  states  not  allowable.*^  The  county- 
is  liable  for  fees  for  subpoenas  served  with  approval  of  district  attorney,^^  biit  no 
fees  will  be  allowed  to  officers  who  are  at  fault  ^^  or  who  fail  to  acquire  Jurisdiction 
over  the  accused.®"  In  change  of  venue  the  original  county  is  liable  for  the  addi- 
tional expense  caused  the  county  to  which  the  case  was  removed.''^  Taxation  against 
the  prosecuting  witness  is  sometimes  allowed  "^  where  the  case  has  not  been  presented 
to  the  grand  jury.®^^ 

§  8.  Amount  and  items.  After  trial.^* — Only  such  items  as  are  prescribed  by 
statute  *^  or  authorized  by  express  agreement  of  parties  ^^  without  unnecessary  dupli- 
cation^' can  be  taxed.  In  absence  of  statute  giving  discretion,®^  court  cannot  by 
order  impose  additional  costs/®  witness  fees,^  though  witnesses  were  special  excise 
agents,-  or  were  in  attendance  at  court  from  which  a  change  of  venue  was  had,'* 
are  allowed,  together  with  their  mileage  for  the  distance  that  a  subpoena  is  effective,* 
as  within  the  county  ^  or  state,*'  or  for  certain  limited  distance  prescribed  by  statute.' 
They  are  in  some  jurisdictions  taxable  though  the  testimony  was  taken  in  a  foreign 
country.^     Other  common  items  are  term  fees,®  trial  fees,^''  clerk's  fees,^^  fees  for 


when  on  appeal  in  a  criminal  case  a  sten- 
ographic report  of  the  evidence  is  made  and 
sent  up,  the  clerk  is  not  required  or  author- 
ized to  transcribe  the  testimony  into  the  rec- 
ord made  out  by  him,  and  hence  is  not  en- 
titled to  costs  for  so  doing,  and  they  will  be 
taxed  against  him.  Johnson  v.  State  [Tex. 
Cr.  App.]  16  Tex.  Ct.  Rep.  126,  93  S.  W.  735. 
.Justice's  court  costs  for  holding  examining 
trial  may  not  be  taxed  as  part  of  the  costs 
against  one  convicted  of  a  criminal  offense. 
Wade  V.  State  [Tex.  Cr.  App.]  14  Tex.  Ct. 
Rep.  370,  90  S    W.  503. 

86.  Claim  must  be  audited  by  board  of  su- 
pervisors. McGuire  v.  Iowa  County,  133  Iowa, 
636,  111  N.  W.  34. 

87.  No  provision  of  law  for  taxing  costs 
against  the  state,  so,  where  there  was  no 
right  on  part  of  state  to  bring  a  cross  bill  of 
exceptions,  costs  were  taxed  against  the  so- 
licitor.    Mill  V.  State  [Ga.  App.]  58  S.  E.  673. 

88.  But  not  where  served  at  request  of 
private  prosecutrix.  Newton  v.  Luzerne 
County,  30  Pa.  Super.  Ct.  347. 

80.  Criminal  appeal  dismissed  without 
costs  to  clerk,  as  transcript  was  in  inexcus- 
able confusion.  Sharp  v.  State,  117  Tenn.  537, 
97  S.  W.  812. 

ito.  Mere  jurat  to  schedule  of  claims  not  a 
.sufficient  affidavit.  Evidence  mileage  run  up 
when  no  reasonable  prospect  of  apprehend- 
ing accused.  McGuire  v.  Iowa  County,  133 
Iowa,  636.  Ill  N.  W.  34. 

91.  Liable  for  fees  of  jurors  who  sat  on 
case.  Dawes  County  v.  Sioux  County  [Neb.] 
110  N.  W.  378. 

92.  Under  Rev.  St.  1899,  §  2836,  providing 
that  where  a  defendant  in  a  criminal  prose- 
cution is  acquitted  judgment  shall  be  ren- 
dered against  the  prosecuting  witness  for 
costs,  an  execution  cannot  be  issufed  against 
a  prosecuting  witness  for  such  costs  until  a 
judgment  has  been  rendered  again.st  him 
therefor.  State  v.  Leidy,  115  Mo.  App.  62,  90 
S.  W.  759. 

93.  County  held  liable  for  costs  on  return 
"Ignoramus"  of  defective  indictment.  Con- 
nift  V.  Luzerne  County,  30  Pa.  Super.  Ct.  383. 

«4.      See  7  C    L.  967. 

95.     No    right    to    cost   of    copying    stenog- 


rapher's  notes.      Reese   v.   Cannon,    122   Ark. 
164,    98   S.   W.   370. 

96.  In  Georgia  court  has  power  to  enter 
up  judgment  in  favor  of  stenographer 
against  the  parties  liable,  but  this  does  not 
authorize  him  to  enter  ex  parte  judgment 
against  one  who  had  ordered  a  transcript,  as 
this  was  a  matter  of  contract  between  the 
parties.  Seaboard  Air  Line  R.  v.  Memory, 
126  Ga.   183,  55  S.  E.   15. 

97.  Ejectment  with  separate  defendants, 
and  judgments  for  costs.  Wegge  v.  Madler, 
129  Wis.  412,  109  N.  W.  223. 

98.  In  absence  of  a  rule  of  court,  cost  of 
printing  exhibits  in  patent  cases  is  not  tax- 
able. Keasbey  &  Mattison  Co.  v.  American 
Magnesia  &  Covering  Co.,  149  P.  439. 

99.  Reporter  had  absconded  after  being 
paid  in  advance  and  court  improperly  or- 
dered each  party  to  bear  half  the  expense  of 
a  new  transcript.  Langan  v.  Whalen  [Neb.] 
110  N.  W.  668. 

1.  Wisconsin  Sulphite  Fibre  Co.  v.  Jeffris 
Lumber  Co.  [Wis.]  Ill  N.  W.  237. 

2.  Action  on  liquor  dealer's  bond.  Cul- 
linan  v.  Federal  Union  Surety  Co.,  113  App 
Div.  912,  100  N.  Y.  S.  515. 

3.  Otherwise  under  statute  (Rev.  St.  189S. 
§  2625)  if  application  for  change  of  venue 
had  been  made  on  ten  days'  notice.  Ameri- 
can Foundry  &  Furnace  Co.  v  Board  of  Ed- 
ucation of  Berlin   [Wis.]   110  N.  W.   403. 

4.  Nonresident  not  entitled  where  not  sub- 
poenaed within  jurisdiction  of  court.  Buck- 
man  V.  Mis.'jouri,  K.  &  T.  R.  Co.,  121  Mo.  App. 
299,    98    S.   W.    820. 

5.  In  Nebraska,  in  civil  actions,  witnesse.« 
can  be  required  to  attend  only  in  county  of 
residence.  Smith  v.  Bartlett  [Neb.]  110  N 
W.  991. 

6.  Voluntary  witness  who  resided  in  an- 
other state.     State  v.  Baird  [Idaho]  89  P.  29S. 

7.  Not  more  than  twenty  miles.  Moritz 
V.   Herskovltz    [Wash.]    89   P.    560. 

8.  Mileage  not  exceeding  one  hundred 
miles  allowed  by  analogy  of  rules  as  to  wit- 
nesses attending  trial.  Aglus  v.  Perkins  Co., 
151  F.  958. 

9.  No  right  to  one  paid  before  amendment 
which  destroj'ed   original  Issue.     Mossein   v 
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proceedings  before  trial/-  and  for  copies  of  documents  when  actually  and  necessarily 
used.^^  A  sheriff  is  entitled  to  expenses  in  keeping  attached  property/*  but  one  is 
not  liable  for  expenses  in  keeping  attached  property  of  which  defendant  was  not  the 
owner/ ^ 

In  the  absence  of  a  constitutional "  statute,  counsel  fees  cannot  be  recovered  by 
the  adverse  party/'  much  less  may  one  maintain  an  independent  action  for  at- 
torney's fees  against  an  unsuccessful  party.^^  Bnt  they  are  frequently  authorized 
or  discretionary  in  suits  in  equit}'/®  in  contempt  proceedings,-"  on  dissolution  of 
injunctions,-^  in  bankruptcy  proceedings,--  in  prosecutions  under  liquor  laws,-^  on 
dismissal  of  condemnation  proceedings,-*  on  dissolution  of  attachment/^  in  slander 
and  libel  cases/^  in  suits  by  a  pledgee/'  in  suits  by  or  against  executors  ^*  or  trustees/^ 
on  allowance  of  new  trials,^"  and  in  suits  on  behalf  of  the  public.^^  Where  attorney's 
fees  allowed  by  statute,  it  is  sometimes  construed  as  requiring  the  jury  to  pass  upon 
them/-  but  usually  they  are  lixed  by  the  court.^^ 


Empire   State   Surety   Co.,   117   App.   Div.   782, 
102  N.  Y.  S.  1012. 

10.  Only  entitled  where  an  issue  of  fact. 
On  certiorari  to  review  tax  assessment  not 
allowed  where  accepted  offer  of  settlement. 
People  V.  O'Donnel,  52  Misc.  311,  102  N.  Y.  S. 
189. 

11.  One  fee  (twenty  cents)  for  motion  and 
order  made  thereon,  and  five  cents  for  filing 
bill  of  exceptions.  Buckman  v.  Missouri,  K. 
&  T.  R.  Co.,  121  Mo.  App.  299,  98  S.  W.  820. 

12.  In  Michigan  $10.  and  but  one  allOTved 
though  several  trials.  McGilvray  v.  Manistee 
Circuit  Judge,  146  Mich.  4S0,  13  Det.  Leg.  N. 
835,  109  N.  TV.  852. 

13.  Copy  of  testimony  taken  before  ref- 
eree disallowed.  Wisconsin  Sulphite  Fibre 
Co.  V.  Jeffris  Lumber  Co.  [Wis.]  Ill  N.  W. 
237. 

14.  Made  on  sheriff's  affidavit  showing 
items.  Beeman  &  Cashin  Mercantile  Co.  v. 
Sorenson   [Wyo.]  89  P.  745. 

15.  Defendant's  right  on  motion  to  tax 
sheriff's  expenses  to  show  he  was  not  the 
owner.  Beeman  &  Cashin  Mercantile  Co.  v. 
Sorenson   [Wyo.]   89  P.  745. 

16.  Allowance  to  succes.sful  mechanic's 
lien  claimants  is  unconstitutional.  Union 
Lumber  Co.   v.   Simon    [Cal.]    S9  P.    1081. 

17.  After  debt  paid  for  which  goods  had 
been  pledged,  no  right  to  hold  balance  for 
counsel  fees  and  expenses  of  litigation. 
Smith  v.  Equitable  Trust  Co.,  215  Pa.  413,  64 
A.  591. 

18.  Action  in  tort  for  recovery  of  Insur- 
ance policies  was  successful,  and  then  an- 
other action  against  same  defendant  to  re- 
cover attorney's  fee.  Seligman  v.  Rosen- 
zweig,   98  N.  Y.  S.  221. 

19.  Claim  against  receiver  is  strictly  a 
legal  one.  Porch  v.  Agnew  Co.  [N.  J.  Eq.] 
65  A.  485.  In  an  action  brought  by  a  hus- 
band to  wrest  from  his  wife  an  interest  in 
land  belonging  to  him,  and  also  the  interest 
belonging  to  the  wife  and  the  interest  be- 
longing to  their  son,  the  wife  and  son  can- 
not be  compelled  to  pay  as  part  of  the  costs 
the  counsel  fees  due  from  the  husband  and 
earned  in  his  undertaking  to  deprive  them 
of  their  property.  Hopple  v.  Hopple,  4  Ohio 
N.  P.  (N.  S.)  255.  Proper  allowance  half  that 
of  trial  court  in  an  injunction  suit.  Curphy 
&  Mundy  v.  Terrell    [Miss.]    42   So.    235. 

20.  My  Laundry  Co.  v.  Schmellng,  129  Wis. 
597,  109  X.  'W.   540. 


21.  Five  hundred  dollars.  Chancellor  in 
fixing  the  value  may  exercise  his  independ- 
ent judgment  exclusive  of  testimony.  Hunt 
V.  Pronger,  126  111.  App.  403.  For  services  in 
both  courts.  Curphy  v.  Terrell  [Miss.]  42  So. 
235. 

22.  Fifteen  thousand  dollars  allowed  w^here 
preference  of  over  $70,000,  and  imposed  on 
estate  of  testator  who  had  secured  the  pref- 
erence.    Page  V.  Rogers  [C.  C.  A.]   149  F.  194. 

23.  For  attorney  general  or  assistant. 
Title  of  prohibtory  act  broad  enough  to  au- 
thorize this.  Ex  parte  Ellis  [Kan.]  91  P.  81. 
Proceedings  to  enjoin  liquor  nuisances.  Stat- 
utory $25  must  be  taxed  though  attorney 
was  not  employed  by  plaintiff,  but  had 
merely  used  his  name,  and  was  otherwise 
compensated.  Plank  v.  Hertha,  132  Iowa, 
213,  109  N.  W.  732. 

24.  Defendants  entitled  to  fees  for  serv- 
ices actually  performed  though  the  attorneys 
had  not  been  actually  paid.  Deneen  v.  Un- 
verzagt.  225  111.  378,   SO  N.  E.  321. 

25.  Though  defendant  had  not  in  fact  paid 
for  the  services  of  attorney,  contract  price 
was  admissible  to  show  what  was  reason- 
able, but  was  not  conclusive  against  defend- 
ant. Plymouth  Gold  Min.  Co.  v.  United 
States  Fidelity  &  Guaranty  Co.  [Mont.]  88  P. 
565. 

26.  Allowed  to  either  party  on  dismissal. 
Gaffey  v.  Mann   [Cal.  App.]    91  P.  172. 

27.  But  improper  to  allow  where  suit 
brought  in  name  of  pledgor.  Graham  v. 
Light  [Cal    App.]   88  P.   373. 

28.  Resisting  litigation  which  they  had 
reasonable  grounds  to  believe  unjust.  In  re 
GrofY's  Estate,   215  Pa.  586.  64  A.   783. 

29.  Thirty  dollars  for  three  years'  serv- 
ice to  trust  estate  of  $12,000.  Mylin's  Es- 
tate, 32  Pa.  Super.  Ct.  504. 

30.  May  have  $25  attorney's  fees  for  each 
trial  where  nothing  said  in  order  granting 
new  trial.  McGilvray  v.  Manistee  Circuit 
Judge,  146  Mich.  480,  13  Det.  Leg.  X.  835,  109 
X.  V\".   852. 

31.  Attorney's  fees  allowed  in  suit  regard- 
ing sale  of  courthouse.  IXipuy  v.  Police 
Jury  of  Iberville,  116  La.  783,  41  So.  91, 

32.  Xo  fees  allowed  after  verdict  under 
act  for  enticing  away  a  cropper.  Jones  v. 
Roughton,  1  Ga.  App.  759,  57  S.  E.  1061. 

33.  Irrespective  of  contract,  attorney's 
fees  of  one  suing  in  forma  pauperis  are  to  be 
fixed  by  court.  In  re  Tyndall,  117  App.  Dlv. 
294,  102  N.  Y.  S.  211. 
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Interlociitori/  proceedings.^* — On  sustaining  demurrer  to  answer,  plaintiff  is 
only  entitled  to  costs  of  proceedings  after  notice  of  trial.^^ 

Extra  allowances.^^ — In  difficult  and  extraordinary  cases  one  may,  under  the 
New  York  statute,  be  entitled  to  an  additional  allowance,^^  but  not  where  the  case 
was  disposed  of  on  stipulation  of  the  parties.^^  Extra  costs  are  allowed  where 
defendant  makes  a  counterclaim  and  he  does  not  appear,^*  where  judgments  for  the 
payment  of  money  are  superseded, ""^  and  in  other  cases.*^ 

On  appeal  or  error.*- — N'ecessary  disbursements  made  to  secure  a  review  may  be 
allowed,  as  costs  incurred  in  lower  court  after  entry  of  appeal.  Cost  of  transcript 
of  record  *^  or  any  amendment  thereof,**  but  not  a  resettlement.*^  Cost  of  printing 
may  be  taxed  ***  except  of  matter  not  in  the  proper  form,*^  or  which  was  duplicated,** 
or  contained  a  large  amount  of  irrelevant  and  unnecessary  matter.*^  Cost  of  printing 
such  matter  will  be  disallowed  though  appellee  consented  to  its  settlement,°°  but  the 
court  will  be  cautious  in  holding  that  there  is  unnecessary  mattcr.^^  Sometimes  a 
penalty  is  imposed  on  frivolous  ^-  or  dilatory  appeals/^  or  those  not  taken  in  good 


34.  See  7  C.  L.  969. 

35.  Separate  defense.  Perifleld  v.  New- 
York,  53  Misc.  39,  102  N.  Y.  S.  784.  Costs  for 
service  of  summons  taxable  only  on  entry  of 
final  judgment.     Hill  v.  Muller,   53  Misc.  262, 

103  N.  Y.  S.  96. 

3«.     See  7  C.  L.  970. 

37.  Reviewable  on  appeal  in  court  of  ap- 
peals as  question  of  law  where  facts  undis- 
puted. Campbell  v.  Emslie  [N.  Y.]  81  N.  E. 
458.  Addressed  to  discretion  of  trial  court 
and  reviewable  only  for  abuse  of  discretion. 
Rowe  V.  Granger,  118  App.  Div.  459,  103  N.  Y. 
S.  439.  Not  allowed  for  expense  in  procuring 
record  of  trial  in  another  state  on  plea  of 
res  judicata.  Campbell  v.  Emslie  [N.  Y.]  81 
N.  E^   458. 

38.  Agreed  on  disposition  of  case  without 
trial,  though  no  agreement  as  to  facts. 
Campbell  v.  Emslie  [N.  Y.]  81  N.  E.  458. 

3».  Fifteen  dollars,  but  not  allowed  where 
counterclaim  dismissed.     Benning  v.  Pouker, 

104  N.  Y.  S.  409. 

40.  Judgment  ordering  a  party  to  pay 
specific  sum  of  money  into  court,  and  au- 
thorizing adverse  party  to  withdraw  it  as 
soon  as  paid,  is  a  judgment  for  the  pay- 
ment of  money,  and  entitled  to  ten  per  cent 
damages.  Robinson  Norton  &  Co.  v.  Corsican 
Cotton  Factory   [Ky.]    102   S.   W.   869. 

41.  St.  1865-66,  p.  66,  c.  91,  allowing,  in 
San  Francisco,  the  prevailing  party  five  per 
cent,  not  exceeding  $100  on  the  amount  re- 
covered, together  with  disbursements  is  not 
repealed.     Doyle  v.  E.schen   [Cal.  App.]   89  P. 

42.  See  7  C.  L.  970. 

43.  All  being  properly  a  part  of  the  ap- 
pellate proceedings  therein.  McGourin  v. 
I)«Funiak  Springs   [Fla.]   42  So.  187. 

44.  Additional  abstract  filed  by  appellee 
being  necessary  to  supply  omissions  Manu- 
facturers' Fuel  Co.  v.  White  Till.]  81  N.  E. 
841. 

45.  To  insert  matters  overlooked  by  his  at- 
torney and  necessitated  reprinting  of  record. 
Volhard  v.  Volhard,  115  App.  Div.  548,  101 
N.  Y.  S.  453. 

40.  Though  done  at  instance  of  plaintiff 
In  error,  and  not  of  clerk,  where  It  was  ac- 
cepted and  no  objection  made.  Jayne  v. 
Loder  [C.  C.  A.]  153  K.  739.  Clerk  taxed  the 
reasonable    cost   which    was    overruled.      Re- 


ceipted bills  attached  to  affidavit  and  was 
liable  for  actual  cost.  Portland  Iron  Works 
V.  Willett   [Or  ]   90  P.  1000. 

47.  Printed  pages  six  and  one-half  inches 
in  length,  when  rule  IS  required  them  to  be 
seven  inches,  and  taxation  therefor  refused. 
Clark   V.   Else    [S.   D.]    Ill   N.  W.    543. 

48.  Insurance  companies  took  separate  ap- 
peals with  separate  transcripts  whicli  were 
consolidated  in  appellate  court,  and  costs  not 
allowed  on  separate  transcripts.  Nixon  v. 
Malone  [Tex.]  17  Tex.  Ct.  Rep.  278,  490,  98 
S.    W.    380. 

49.  Appellant  taxed  one-third  for  unduly 
prolix  bill  of  exceptions.  Bessemer  Coal, 
Iron  &  Land  Co.  v.  Doak  [Ala  ]  44  So.  627. 
Charges  given  or  refused  may  be  brought 
up  for  review  with  exceptions  noted  under 
statute  or  in  the  ordinary  bill  of  exceptions, 
but  not  in  both  ways  and  if  it  is  done  the 
transcript  then  contains  unnecessary  mat- 
ter which  cannot  be  taxed.  West  v.  State 
[P^Ia.]  43  So.  445.  Rule  7  provides  record  of 
former  appeal  may  be  placed  with  the  new, 
and  accordingly  cost  of  copying  transcript  of 
former  appeal  was  disallowed.  Sandy  River 
Cannel  Coal  Co.  v.  White  House  Cannel  Coal 
Co.  [Ky.]  102  S.  W.  320.  Deducted  the  cost 
of  printing  twenty-eight  pages  of  respond- 
ent's brief  containing  unnecessary  matter  re- 
printed from  the  abstract.  State  v.  Richard- 
son [N.  D.]  109  N.  W.  1026.  Pleas  of  privi- 
lege and  bills  of  exceptions  not  made  the 
basis  of  any  assignment  of  error.  Missouri, 
etc.,  R.  Co  v.  Williams  [Tex.  Civ.  App]  16 
Tex.  Ct.   Rep.   847,   96  S.   W.   1087. 

."•O.  Full  copy  of  stenographer's  minutes 
amounting  to  three  hundred  and  ninety-four 
pages  where  one  hundred  pages  would  have 
been  sufficient.  Fruit  Dispatch  Co.  v.  Le 
Seno,  147  Mich.  149,  110  N.  W.  526. 

51.  Papers  inserted  by  appellee  had  some 
bearing  on  the  case,  and  inaster's  report, 
though  prolix,  was  not  padded.  Reid  v. 
Southern   Development  Co.    [Fla.]    42  So.   206. 

52.  Penalty  ten  per  cent.  Florence  Oil  & 
Refining  Co.  v.  First  Nat.  Bk.  [Colo.]  88  P*. 
182. 

53.  Appeal  from  refusal  to  direct  verdict 
whore  conflicting  evidence  of  negligence  and 
correct  instructions.  Kansas  City  Southern 
R.  Co.  V.  Edwards,  80  Ark.  273,  96  S.  W.  1061. 
Needlessly  consumed  time  of  court,  and  bar- 
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faith.^*    In  Kentucky,  where  a  supersedeas  is  filed  and  the  judgment  is  for  the  pay- 
ment of  money,  ten  per  cent  damages  may  be  awarded.^^ 

§  9.  Procedure  to  tax  costs;  correction  and  review.^^ — The  clerk  can  only 
tax  costs  against  a  party  to  the  record  "  and  in  accordance  with  the  decision  of  the 
court.^8  The  usual  procedure  is  within  a  fixed  time  from  the  judgment^"  to 
serve  a  memorandum  of  the  costs  on  the  adverse  party,^''  which  when  duly  verified 
is  prima  facie  evidence  thereof."  Objections  thereto  should  be  verified  «=  and  limit 
a  party  from  asserting  other  objections.*'^  The  clerk  having  once  taxed  costs  has 
no  authority  to  alter  them.«*  There  will  be  no  relief  on  retaxation,  unless  items 
were  objected  to  and  motion  made  within  the  proper  time,®^  except  for  illeo-al  items.**" 
Any  correction  must  be  credited  on  the  execution.''^  The  taxation  of  costs  in  crim- 
inal eases  is  not  conclusive  on  the  county.*"'**  Sometimes  the  only  way  to  review 
the  taxation  of  the  lower  court  is  by  appeal/"  sometimes  by  mandamus.'^*'  In  some 
jurisdictions  the  matter  of  costs  per  se  'is  not  a  proper  subject  of  appeal,  but  may  be 


assed  collection  of  debt.  Twenty  per  cent, 
penalty.  Florence  Oil  &  Refining  Co.  v.  Mc- 
Rae  [Colo.]   90  P.  507. 

54.  An  appeal  in  order  to  obtain  a  review 
by  the  U.  S.  supreme  court,  though  there 
was  no  question  presented  to  state  supreme 
court,  was  not  penalized.  Bonner  v.  Gorman 
[Ark.]   101  S.  W.  1153. 

So.  Does  not  apply  to  action  to  enjoin  col- 
lection of  a  tax  where  injunction  continued 
and  bond  given  pending  an  appeal  Bell's 
irustee  v.  l^exington,  30  Ky.  L.  R.  609,  99  S. 
W.  344. 

56.  See  7  C.  L.  973. 

57.  Liability  can  be  adjudged  only  on  rule 
to  show  cause.  Walker  v.  Doty  [S.  C]  57 
S.  E.  181. 

58.  Action  to  declare  deed  a  mortgage. 
Opinion  was  no  part  of  the  findings  and  de- 
cision and  without  legal  effect  when  in  con- 
flict with  them.    Wadleigh  v.  Phelps,  149  Cal. 

J27,  87  P.  93. 

59.  Where  filed  within  ten  days  from  sign- 
ing the  judgment,  but  more  than  ten  days 
after  it  was  ordered  and  entered  on  the  min- 
utes, it  was  too  late.  Kinsley  v.  New  Vulture 
Min.  Co.   [Ariz.]   90  P.  43S. 

60.  One  seeking  to  have  costs  awarded 
generally  in  appellate  court,  taxed  in  lower 
court,  must  comply,  for  otherwise  one  would 
be  deprived  of  his  property  without  due 
process  of  law.  Bell  v.  Superior  Court  of 
San  Francisco  [Cal.]  87  P.  1031.  Costs  taxed 
without  notice  may  be  vacated  on  motion  at 
subsequent  term.  Beeman  &  Cashin  Mercan- 
tile Co.  V.  Sorenson  [Wyo.]  89  P.  745.  De- 
fendant duly  taxed  costs  on  notice,  from 
which  plaintiff  appealed,  and  proper  to  enter 
costs  without  notice  on  filing  of  remittitur, 
as  party  had  had  his  day  in  court.  Gaffey 
V.  Mann  [Cal.  App.]  91  P.  172.  Where  the 
statute  allows  $15  costs  and  disbursements, 
a  confession  of  judgment  including  $16.68 
costs  and  disbursements  is  not  irregular,  al- 
though it  does  not  appear  that  they  were 
formally  taxed  by  the  clerk,  he  having  cer- 
tified the  judgment.  Anderson  v.  Shutts,  114 
App.  Div.   308,   99  N.  Y.   S.   893. 

61.  Burden  of  showing  the  contrary  on 
party  disputing  them  unless  they  appear  bad 
on  their  face.  Brande  v.  Babcock  Hardware 
Co.    [Mont.]    88  P.  949. 

62.  Though  not  verified,  but  accompanied 
by  supplemental  affidavit,  that  Is  a  suflficient 


compliance.     Heywood  Bros.  &  Wakefield  Co. 
V.  Doernbecher  Mfg.  Co.   [Or.]  87  P.  530. 

63.  Where  a  party  appears  and  objects  to 
items  of  taxation,  he  cannot  thereafter  move 
for  a  retaxation  on  the  ground  that  the  first 
had  been  prematurely  made.  Statute  re- 
quired memorandum  to  be  filed  five  days 
after  verdict  or  notice  of  decision,  defendant 
filed  memorandum  after  special  finding  of 
jury  but  before  conclusions  were  made  by 
court,  and  plaintiff  contested  on  the  merits. 
Smith  v.  Alvord   [Utah]  88  P.  16. 

64.  Struck  out  item  on  his  own  initiative. 
La  Rosa  v.  Wilner,  104  N.  Y.  S.  952. 

65.  On  review  only  such  papers  can  be 
used  as  were  before  tiie  clerk.  La  Rosa  v. 
Wilner,  104  N.  Y.  S.  952.  Too  late  at  subse- 
quent term  except  for  statutory  cause  allow- 
ing court  to  set  aside  or  modify  a  judgment.' 
Meade  Plumbing,  Heating  &  Lighting  Co.  v. 
Irwin  [Neb.]  109  N.  W.  391.  Witness  al- 
lowed mileage  of  more  than  twenty  miles, 
but  too  late  to  retax  after  three  months  had 
elapsed.  Moritz  v.  Herskovitz  [Wash.]  89  P. 
560. 

66.  Witnesses  subpoenaed  from  another 
county  can  only  be  allowed  mileage  for  dis- 
tance traveled  in  county  of  trial.  Smith  v. 
Bartlett   [Neb]   110  N.  W.  991. 

67.  Cannot  be  stricken  from  bill.  La  Rosa 
V.  Wilner,  104  N.  Y.  S    952. 

68.  Board  of  supervisors  have  power  to 
audit  though  taxed  by  justice  of  peace  to  a 
constable.  McGuire  v.  Iowa  County,  133  Iowa, 
636,  111  N.  W.  34. 

6».  Heywood  Bros.  &  Wakefield  Co.  v. 
Doernbecher  Mfg.  Co.  [Or.]  87  P.  530.  Error 
to  tax  $100  for  transcribing  stenographer's 
notes  used  in  lower  court.  An  executor  taxed 
with  costs  personally  is  not  entitled  to  a  re- 
view unless  he  makes  himself  a  party  indi- 
vidually. Meyer  v.  O'Rourke  [Cal.]  88  P.  706. 
Where  improper  charges  imposed  on  party 
amending,  it  may  be  corrected  on  appeal,  and 
he  is  not  required  to  tender  proper  amount. 
Williams  v.  Myer  [Cal.]  89  P.  972.  Duty  of 
parties  to  file  statement  of  items  and  upon 
failure  to  do  so  the  court  will  not,  after  ex- 
piration of  term,  order  a  retaxation.  Mc- 
Gouri  v.  DeFuniak  Springs  [Fla.]  42  So. 
187. 

70.  Taxed  by  clerk,  retaxation  on  appeal 
to  circuit  court.  McGilvray  v.  Manistee  Cir- 
cuit Judge,  146  Mich.  480,  13  Det.  Leg.  N.  835, 
109  N.  W.   852. 
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considered  incidentally  in  connection  -with  appeal  from  the  whole  decree. ^^  The 
appeal  will  be  dismissed  if  not  taken  within  proper  time/^  which  runs  from  time 
taxation  was  finally  completed/^  On  dismissal  the  question  cannot  be  reviewed  on 
the  bill  of  exceptions.'^*  The  appellate  court  has  no  authority  to  tax  costs/^  and 
where  discretionary  will  not  alter  on  appeal  unless  abuse  shown.'®  A  judgment  that 
a  decree  is  reversed  with  costs  is  sufficient,"  and,  in  absence  of  statute,  costs  in 
supreme  court  should  be  taxed  by  clerk,  subject  to  review  by  court.'^  The  judg- 
ment may  be  entered  against  sureties  on  appeal  bonds."*  Costs  taxed  by  appellate 
court  cannot  be  altered  by  clerk  of  lower  court.^° 

§  10.  Enforcement  and  payment.^'^ — The  failure  to  pay  motion  costs  operates 
as  a  stay  of  all  proceedings  except  those  to  review  or  vacate  the  order.^^  It  is  proper 
to  impose  condition  on  amendment,*^  or  grant  of  a  discretionary  new  trial,**  that 
party  shall  pay  accrued  costs.  Before  one  is  entitled  to  a  voluntary  dismissal  of  an 
appeal,  costs  must  be  paid.*^  The  failure  ^'^  to  pay  required  docketing  fee  in  ad- 
vance *^  will  not  deprive  the  court  of  jurisdiction,*^  but  costs  must  be  paid  before  an 
appeal  can  be  perfected.*^  Where  security  is  given,  one  may  recover  in  one  action 
costs  of  trial  and  appeal.^"     The  judgment  for  costs  on  an  appeal  may  be  offset 


71.  Special  appeal  from  order  requiring 
intervenor  in  equity  suit  to  pay  costs  dis- 
missed with  costs.  Fifth  Congregational 
Church  V.  Bright,  28  App.  D.  C.  229. 

72.  Rev.  St.  1887,  §  4807,  subd.  3,  required 
appeal  to  be  taken  within  sixty  days.  Camp- 
bell V.  First  Nat.  Bank  [Idaho]   88  P.  639. 

73.  Meeting  on  Sept.  24  was  an  adjourn- 
ment from  Sept.  6,  and  not  finally  completed 
until  Oct.  2.  Keasbey  &  Mattison  Co.  v. 
American  Magnesia  &  Covering  Co.,  149  Fed. 
439. 

74.  Campbell  v.  First  Nat.  Bank  [Idaho] 
88  P.  639.  Bill  of  exceptions  will  be  stricken 
from  transcript.     Id. 

75.  Where  reversal  for  failure  to  allow 
plaintiff's  attorney's  fees  in  a  successful 
prosecution  of  a  liquor  nuisance.  Plank  v. 
Hertha,  132  Iowa,  213,  109  N.  W.  732.  Motion 
to  retax  costs  in  appellate  court  only  ques- 
tions propriety  of  costs  in  that  court,  not  of 
costs  in  trial  court.  Terminal  R.  Ass'n  v. 
Larkins,  127  111.  App.  80. 

76.  Partial  costs  allowed  in  mechanic's 
Hen  foreclosure.  Boesen  v.  Preston,  130  Wis. 
418,  110  N.  W.  208.  No  review  of  action  of 
trial  judge  in  giving  certificate  that  plaintiff 
was  entitled  to  greater  damages,  which  pre- 
vents costs  from  being  limited  to  the  amount 
of  the  damages.  Buford  v.  Christian  [Ala.] 
42  So.  997. 

77.  Carries  the  costs  duly  taxed  by  the 
clerk.  Santa  Clara  Valley  Mill  &  Lumber  Co. 
V.   Prescott,   127  111.  App.   644. 

78.  Statute  held  to  apply  only  to  trial 
court,  and  required  objections  to  be  verified. 
Heywood  Bros.  &  Wakefield  Co.  v.  Doern- 
becher   Mfg.    Co.    [Or.]    87    P.    530. 

79.  Comp.  Laws,  §  933,  as  well  as  against 
appellant.  Also  applies  where  appeal  by 
writ  of  certiorari.  Knack  v.  Wayne  Circuit 
Judge,  147  Mich.  485,  111  N.  W.  161. 

80.  Claim  not  entitled  because  no  notice 
of  argument  or  any  oral  or  written  argu- 
ment made;  can  only  be  urged  on  motion  for 
resettlement  of  order.  Hill  v.  Muller,  53 
Misc.  262,  103  N.  Y.  S.  96.  But  may  make  its 
judgment  conform  to  mandate.  Chapman  v. 
Hughes,  3  Cal.  App.  622,  86  P.  908. 

81.  See  7  C.  L.  975. 


82.  But  where  amended  answer  was  per- 
mitted, but  w^as  not  served  on  account  of 
defendant's  sickness,  it  was  excusable  and  he 
was  entitled  to  an  order  requiring  plaintiff 
to  accept  answer,  and  he  could  make  a  trial 
amendment  notwithstanding  failure  to  pay 
costs.  Tracy  v.  Lichtenstadter,  113  App.  Div. 
754,  99  N.  Y.  S.  331. 

83.  Not  merely  costs  of  motion.  Palazzo 
V  Degnon  MacLean  Contracting  Co.,  115  App. 
Div.  172,  100  N.  Y.  S.  681.  Accrued  taxable 
costs,  not  merely  costs  of  motion.  Partie.s 
improperly  joined.  Town  of  Palatine  v.  Can- 
ajoharie  Water  Supply  Co.,  116  App.  Div.  530, 
101  N.  Y.  S.  810.  Entitled  to  costs  after  no- 
tice and  before  trial,  including  a  trial  fee. 
Costs  on  demurrer  not  properly  taxable  un- 
der order  of  appellate  term  granting  leave 
to  .plead  over.  Hill  v.  Muller,  53  Misc.  262, 
103  N.  Y.  S.  96.  May  require  party  to  pay 
costs  already  incurred  and  counsel  fees,  but 
cannot  oblige  party  to  pay  county  expense.^, 
as  to  per  diem  and  mileage  of  jurors.  Wil- 
liams V.  MTyer  [Cal.]   89  P.  972. 

84.  Hart  V.  Kaplan,  52  Misc.  653,  101  N. 
Y.  S.  763. 

85.  Fort  V.  Fort  [Tenn  ]   101  S.  W.  433. 

86.  To  pay  docket  fees  does  not  deprive 
court  of  jurisdiction  of  appeal  from  justice 
court.  Whether  should  operate  a  continuance 
is  for  court  to  determine  on  motion.  John- 
son v.  Anna  Bldg.  &  Loan  Ass'n,  126  111. 
App.  592. 

87.  If  filing  fee  on  appeal  from  justice 
court  is  not  paid,  other  party  entitled  to 
pay  and  have  appeal  dismissed,  such  pay- 
ment not  being  voluntary.  Little  v.  Blank 
[Utah]   87  P.  708. 

88.  Action  to  determine  validity  of  gen- 
eral statement  of  consent  for  sale  of  liquor 
in  county,  and  refused  to  dismiss  for  failure 
to  pay  docketing  fee  where  case  had  already 
been  docketed.  Dye  v.  Augur  [Iowa]  110  N. 
W.  323. 

89.  All  costs  in  Corning  City  court  ex- 
cept attorney's  fee.  Rising  v.  Sebring,  104 
N.  Y.  S.   486. 

90.  Not  separate  causes  of  action.  Dollard 
V.  American  Surety  Co.,  104  N.  T.  S.  494. 
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against  judgment  in  lower  court.''^  A  fee  bill  issued  by  clerk  may  be  levied  by  sheriff 
upon  goods  and  chattels.®^  Action  of  debt  may  be  brought  on  transcript  of  judgment 
for  costs  entered  in  another  jurisdiction.^^  A  county  is  liable  to  suit  for  constable 
fees.^'' 


COUNTERFEITING." 


To  constitute  a  counterfeit  of  national  currency  there  must  be  either  a  direct 
imitation  thereof  or  such  resemblance  as  not  only  to  deceive  a  person  of  ordinary  in- 
telligence but  to  afford  a  fair  inference  of  intent  to  deceive.'*® 


COUNTIES. 


§  1.      Creation      and      Organixation       (827). 

Boundaries  (S27).  County  Building's  (828). 
Removal  of  County  Seats  (829). 

§  2.  Officers;  Personal  RigrhtH  and  Uiabili- 
tiex   (830). 

§  3.  Public  Powers,  Duties,  and  Inabili- 
ties  (83(»). 

A.  General  Powers,   Duties  and  Liabili- 

ties (830). 

B.  Public  Powers  and  Duties  of  Officers 

(831). 

C.  Suits  and  Demands    (833).     . 


D. 


G. 


H. 


Contracts.  Debts,  and  Expenditures 
(834).  Debts  and  Expenditures 
(834).     Bonds  (834). 

Torts   (835). 

Property  and  Funds  (835).  Deposi- 
tories (835). 

Presentation,  Allowance,  Enforce- 
ment, and  Payment  of  Claims  (836). 

Warrants,  Issuance  and  Enforcement 

(837). 
Appeals      from      Orders      of      County 
Boards  r838). 


Scope  of  title.  Matters  peculiarly  applicable  to  counties  only  are  treated  in  thi> 
article.  Laws  relating  to  public  corporations  generally.^'  public  securities/^  con- 
tracts,^^ facilities.^  officers,-  and  taxation,'  being  treated  in  appropriate  topics. 

§  1.  Creation  and  organization.* — The  creation  of  new  counties  is  frequently 
governed  by  general  laws  ^  though  bodies  other  than  the  legislature  may  have  power 
of  creation.®  The  merger  with  a  municipality  of  so  much  of  a  county  as  is  within 
the  corporate  limits  of  the  latter  is  not  a  continuation  of  the  former  county,  but  the 
creation  of  a  new  one.'  Even  if  the  district  court  in  Minnesota  has  power  to  grant 
an  application  to  test  the  validity  of  proceedings  for  the  creation  of  a  county  by  quo 
warranto  at  the  suit  of  a  private  individual/  it  is  discretionary  and  will  be  granted 
only  in  exceptional  cases." 

Boundaries}^ — Survey  of  boundaries  and  resurvey  of  inadequately  marked 
lines  ^^  are  regulated  by  statute,^-  which  must  provide  compensation  for  resultant  in- 


91.  Van  Cise  v.  Peterman,  100  N.  Y.  S.  536. 
Notwithstanding  tliat  attorney  has  a  contin- 
gent interest  therein,  appeal  was  for  benefit 
of  both.     Id. 

92.  Kirby's  Dig.  §  3530.  Xo  authority  to 
levy  on  land.  Minton  v.  Bennight  [Ark.]  103 
S.  W.  168. 

93.  Need  not  be  accompanied  by  transcript 
from  whole  record.  Santa  Clara  A^alley  Mill 
&  Lumber  Co.  v.  Prescott,  127  111.  App.  644. 

94.  On  failure  of  county  officers  to  pay, 
claims  made  in  other  cases  are  admissible  as 
showing  lack  of  good  faith.  McGuire  v.  Iowa 
County.  133  Iowa,  636,  111  N.  W.  34. 

95.  See  7  C.  L.  976. 

96.  Genuine  but  worthless  state  bank 
note  not  counterfeit  of  United  States  note. 
United  States  v.  Beebe,  149  F.  618. 

97.  See  Municipal  Corporations,  8  C.  L. 
1056.  The  scope  of  this  article  is  relatively 
the  same  as  that  of  Municipal  Corporations, 
wherein  excluded  matters  are  enumerated. 

98.  See   Municipal   Bonds,    8   C.   L.    1046. 

99.  See  Public  Contracts,  8  C.  L.  1473. 

1.  See  Public  ^^'orks  and  Improvements,  8 
C.  L.  1506;  Bridges,  9  C.  L.  408;  Highways 
and   Streets,   8   C.   L.   40;   Sewers   and   Drains, 


S  C.  L.  1882;  Toll  Roads  and  Bridges,  8  C.  L. 
2123. 

2  See  Officers  and  Public  Employes,  8  C. 
L    1191. 

3.  See   Taxes,   8   C.   L.    2058. 

4.  See  7  C.  L.   977. 

5.  Rev.  Laws  1905,  §  380  et  seq.,  held  a 
continuation  of  existing  statutes  on  creation 
of  new  counties,  and  not  new  independent 
enactnients.  State  v.  McDonald  [Minn.]  112 
N.  W.  278. 

6.  A  constitutional  convention  has  power 
to  create  and  define  all  counties  within  the 
limits  of  the  proposed  state.  Frantz  v.  Autry 
[Okl.]   91  P.  193. 

7.  Uzzell  V.  Anderson  [Colo.]  89  P.  785. 

8.  Court  intimate  without  deciding  that 
in  such  case  it  will  issue  only  to  test  the 
right  to  office,  and  not  the  existence  of  the 
office  itself.  State  v.  McDonald  [Minn.]  112 
N.  W.   278. 

9.  Leave  to  institute  quo  warranto  held 
properly  denied.  State  v.  McDonald  [Minn.] 
112  N.  W.  278. 

10.  See   7  C.  L.   978. 

11.  Pol.  Code,  §  3969,  authorizing  resur- 
vey of  inadequately   marked  boundary  lines, 
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jiiry.^^  And  in  the  absence  of  a  constitutional  inhibition,  provision  therefor  may 
be  made  by  special  act,^*  but  to  justify  a  resurvey,  conditions  contemplated  by  the 
statute  must  exist.^"  The  legislature  may,  in  advance  of  actual  survey,  declare  a  line 
to  be  subsequently  marked  the  legal  boundary  of  the  county  ^^  and  may  declare  the 
line  established  conclusive,  though  it  varies  from  the  statutory  designation.^^  Mean- 
der lines  on  water  boundaries  are  not  favored,^^  the  thread  of  the  stream  being 
usually  taken  as  the  true  boundary.^^  The  validity  of  an  extension  of  county  bound- 
aries cannot  be  collaterally  attacked,-"  but  an  illegal  change  of  boundaries  may  be 
enjoined  at  the  suit  of  a  resident  citizen  and  taxpayer.-^  Though  counties  cannot 
vary  boundaries  established  by  statute,  their  conduct  may  be  of  aid  in  construing 
an  ambiguous  statute.-- 

County  huildings.-^ — The  construction,-*  management,  and  control  -^  of  county 


contemplates  the  remarking  of  the  line  pre- 
viously established,  and  not  the  making  of 
a  new  and  independent  line,  though  former 
line  did  not  correspond  with  latitudinal 
boundary  declared  by  statute.  Trinity 
County  V.  Mendocino  County  [Cal.]  90  P.  685. 

12.  Pol  Code,  §§  3969-3972,  providing  for 
joint  survey  of  inadequately  marked  bound- 
aries by  county  surveyors  or  by  surveyor 
general,  and  Sp.  Act  Mar.  30,  1872,  providing 
for  survey  commission  for  certain  counties 
with  power  to  appoint  surveyor  to  run  and 
mark  previously  established  Mne,  held  not  so 
inconsistent  as  to  repeal  either.  Trinity 
County  v.  Mendocino  County  [Cal.]  90  P.  685. 
Pol.  Code,  §§  3914,  3918,  3919,  providing  that 
fortieth  parallel  of  north  latitude  should 
constitute  common  boundary  of  certain  coun- 
ties, held  a  codification  of  prior  laws  on  sub- 
ject, and  it  therefor  did  not  repeal  Sp.  Act 
Mar.  30,  1872,  providing  for  survey  commis- 
sion to  run  and  mark  such  boundaries,  nor 
nullify  survey  made  thereunder.     Id. 

13.  In  fixing  countj'  boundaries,  the  state 
has  no  power  to  destroy  private  property 
without  providing  compensation  to  the  own- 
ers. Laws  1902,  p.  1125,  c.  473,  appropriating 
$40,000  to  pay  expenses  of  survey  of  disputed 
boundaries,  held  not  to  provide  compensation 
for  injury  to  private  property  caused  there- 
by. Litchfield  v.  Pond,  186  N.  Y.  66,  78  N.  B. 
719. 

14.  Legislature  may  provide  for  survey  of 
boundaries  by  special  act  though  general 
law  contains  provision  therefor.  Trinity 
County  V.  Mendocino  County  [Cal.]  90  P.  685. 

m.  Pol.  Code,  §  3969,  authorizing  resurvey 
of  inadequately  marked  boundary  lines,  does 
not  authorize  such  survey  where  line  has 
been  run  and  marked  pursuant  to  Sp.  Act 
March  30,  1872,  merely  because  line  did  not 
coincide  with  previously  declared  but  un- 
marked latitudinal  boundary  unless  monu- 
ments had  been  destroyed  so  that  line  was 
no,longer  adequately  marked.  Trinity  County 
V. 'Mendocino  County   [Cal.]   90  P.   685. 

16.  May  in  advance  of  survey  declare  line 
subsequently  run  and  marked  according  to 
a  previously  declared  latitudinal  boundary 
conclusive  without  rendering  the  act  void  as 
an  unconstitutional  delegation  of  power. 
Trinity  County  v.  Mendocino  County  [Cal.] 
90  P.  685. 

17.  Words  "accurately  run"  and  thor- 
oughly mark  boundary  line  of  county  ac- 
cording to  fortieth  parallel  of  north  latitude. 
In  act  authorizing  creation  of  survey  com- 
mission   with   power   to   appoint   surveyor   to 


run  and  mark  county  boundaries,  held  direc- 
tory merely,  and  line  survej^ed  pursuant 
thereto  constituted  the  true  boundary  though 
it  did  not  coincide  with  latitudinal  line. 
Trinity  County  v.  Mendocino  County  [Cal.] 
90  P.  685. 

18.  Parish  of  Red  River  v.  Caddo  Parish, 
118  La.  938,  43  So.  556. 

19.  "Where  a  swamp  or  lake  whose  shores 
were  undefined  and  uncertain  was  fixed  as  a 
boundary,  it  was  presumed  that  a  well  de- 
fined bayou  of  which  the  waters  mentioned 
were  the  overflow  was  intended.  Parish  of 
Red  River  v.  Caddo  Parish,  118  La.  938,  43 
So.  556.  Water  boundary  construed  and 
thread  of  stream  through  lake  caused  by 
overflow  held  line  between  two  parishes. 
Parish  of  Caddo  v.  De  Soto  Parish  [La.]  43 
So.  978.  Where  an  island  in  an  unnavigable 
stream  forming  the  boundary  line  between 
two  counties  lies  substantially  south  of  what 
would  be  the  middle  thread  of  the  entire 
stream,  extending  only  eight  or  ten  feet 
north  thereof,  and  the  channel  south  of  the 
island  is  not  more  than  half  the  widtli  of 
that  on  the  north,  the  boundary  line  foUow.s 
the  thread  of  the  northern  channel,  and  the 
island  lies  in  the  southern  county.  Overly  v. 
State,  8  Ohio  C.  C.   (N.  S.)   390. 

20.  Ward  v.  Gradin   [N.  D.]    109  N.   W.   57. 

21.  Town  of  Roswell  v.  Ezzard  [Ga.]  57 
S.  E.  114. 

22.  Interpretation  adopted  and  acted  upon 
by  counties  concerned  for  a  number  of  years. 
Parish  of  Red  River  v.  Caddo  Parish,  119  La. 
938,  43  So.  556. 

23.  See  7  C.  L.  978. 

24.  The  legislature  may  confer  upon  a 
special  commission  full  power  to  construct 
public  buildings.  Commission  created  under 
97  Ohio  Laws,  p.  Ill,  as  amended  by  98  Ohio 
Laws,  p.  53,  held  to  have  full  power  to  con- 
struct courthouse,  §§  794-801,  Rev.  St.,  not 
being  applicable.  Mackenzie  v.  State  [Ohio] 
81  N.  E.  638.  Board  of  supervisors  hold  to 
have  power  to  construct  an  additional  court- 
house w^here  county  w^as  divided  into  more 
than  one  jury  district.  Lyon  v.  Steuben 
County  Sup'rs,  115  App  Div.  193.  100  N.  Y.  S. 
676.  Building  committee  appointed  under 
P.  L.  1901,  p.  79,  empowered  to  construct 
county  buildings,  has  power  to  construct  a 
county  jail.  Christie  v.  Freeholders  of  Ber- 
gen County  [N.  J.  Law]  66  A.  1073.  Hos- 
pital for  the  insane,  constructed  by  a  county, 
is  a  county  building  though  conducted  at  ex- 
pense of  state,  and  hence  erection  of  an  ex- 
tension   thereto    comes    within    an    inhibition 
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buildings  is  entirely  a  matter  of  statutory  regulation.  Under  the  Oklahoma  separate 
school  act,  an  alienable  title  to  school  buildings  constructed  by  the  county  does  not 
vest  in  it,^®  and  the  county  board  has  no  power  to  interfere  with  school  officers  in  the 
control  and  management  of  schools.^^  A  constitutional  convention  assembled  to 
revise  and  amend  a  constitution  has  no  power  to  enact  an  ordinance  providing  for 
additional  court  houses  in  certain  counties.^* 

Removal  of  county  seats."^^ — Common  statutory  conditions  to  removal  of  county 
seats  are  the  giving  of  proper  notice/"  the  filing  of  a  petition,^^  and  a  bond  condi- 
tioned to  pay  all  expenses  of  election  in  the  event  of  the  project  being  voted  down/- 
and  the  consent  of  the  electors  as  signified  by  a  majority  vote  ^^  at  an  election  held 
pursuant  to  a  valid  statute.^*  Irregularities  in  the  election  not  affecting  the  result  ^^ 
do  not  render  it  nugatroy,  nor  does  the  fact  that  some  of  the  commissioners  voting 
for  submission  were  remotely  interested  vitiate  an  otherwise  valid  removal.^®  Strict 
compliance  with  a  statute  requiring  publication  of  notice  of  election  is  not  required/' 
substantial  compliance  being  sufficient.^*  That  a  prior  election  was  defective  does 
not  prevent  resubmission.^®  Failure  of  public  officers  to  take  action  within  the  time 
required  by  law  does  not  cause  proceedings  to  lapse.**^  A  change  of  site  for  the  loca- 
tion of  county  buildings  does  not  come  within  the  purview  of  an  act  relating  to  the 
change  of  the  county  seat  itself,*^  nor  does  the  building  of  an  additional  courthouse 


against  expenditure  of  more  than  $1,000  in 
any  year  for  public  building  without  sub- 
mission to  vote  of  people.  Superintendents 
of  Poor  of  Wayne  County  v.  Auditors  of 
Wayne  Cunty,  147  Mich.  384,  13  Det.  Leg.  N. 
1019,   110   N.  W.   1080. 

25.  The  board  of  revenue,  possessing 
powers  formerly  held  by  court  of  county 
commissioners,  has  full  power  and  control 
over  public  buildings,  and  may  assign  and 
reassign  rooms  in  courthouse  to  different 
county  officers.  White  v.  Hewlett,  143  Ala. 
374.    42    So.   78. 

26.  School  Dist.  No.  71  v.  Overholser,  17 
Okl.    147,    87    P.   665. 

27.  May  not  direct  which  class  of  children 
shall  attend  district  and  separate  schools. 
School  Dist.  No.  71  v.  Overholser,  17  Okl.  147, 
87  P.   665. 

28.  Ordinance  was  not  attached  to,  nor 
submitted  to,  people  with  proposed  constitu- 
tion. Ex  parte  Birmingham  &  A.  P^.  Co., 
145  Ala.  514,  42  So.   118. 

29.  See  7  C.  L.   978. 

30.  Mandamus  to  board  to  hear  and  deter- 
mine petition  for  removal  without  directing 
giving  of  notice  required  by  Rev.  Laws  1905, 
§  396,  held  erroneous.  Kaufer  v.  Ford,  100 
Minn.   49,   110   N.   V\^   364. 

31.  Several  petitions  for  relocation  of  a 
county  seat  at  the  same  place,  and  praying 
for  an  election  to  be  held  at  the  same  time, 
constitute  but  one  petition.  One  bond  suf- 
fices for  all.  Chambers  v.  Cline,  60  W.  Va. 
588,  55  S.  E.  999. 

32.  Bond  held  sufficient  and  to  have  been 
tendered  in  time.  Chambers  v.  Cline,  60  W. 
Va.  588,  55  S.  E.  999. 

33.  Const.  §  41,  requiring  majority  vote 
of  qualified  voters  of  county  as  condition  to 
removal,  held  to  mean  a  ma.iority  of  votes 
cast,  and  not  a  majority  of  all  qualified 
electors.     Ex  parte  Owens    [Ala.]    42   So.   676. 

34.  Acts  1903,  p.  117,  regulating  removal 
of  county  seats  and  providing  for  all  counties 
according  to  their  needs,  held  not  to  infringe 
constitutional  requirement  of  uniformity  of 


election    laws.     Ex    parte    Owens     [Ala.]     42 
So.  676. 

35.  Failure  of  board  to  furnish  inspectors 
holding  election  a  certified  list  of  registered 
voters  in  each  precinct  of  county,  or  failure 
of  voters  to  produce  certificates  of  registra- 
tion, and  receipts  of  tax  collector  showing 
payment  of  poll  taxes,  etc.,  held  a  mere  ir- 
regularity in  absence  of  showing  that  illegal 
ballots  were  received  which  affected  result. 
Court  of  Com'rs  of  Washington  County  v. 
State   [Ala.]    44   So.   465 

36.  That  two  commissioners  were  stock- 
holders in  corporation  donating  site  for 
courthouse  in  proposed  location  does  not 
invalidate  removal.  Court  of  Com'rs  of 
Washington     County  v.  State  [Ala.]  44  So.  465. 

37.  Sufficient  if  such  notice  was  given  that 
great  body  of  electors  were  in  fact  informed 
of  the  time  and  purposes  of  the  election. 
Court  of  Com'rs  of  Washington  County  v. 
State    [Ala.]    44  So.   465 

38.  Publication  held  sufficient  though  no- 
tice was  not  published  for  four  consecutive 
weeks  within  time  required  by  statute.  Court 
of  Com'rs  of  Washington  County  v.  State 
[Ala.]    44  So.   465. 

39.  Where  an  election  to  determine  the 
question  of  removal  of  a  county  seat  has 
been  held  a  nullity,  the  matter  may  be 
again  submitted  at  an  election  called  for 
that  purpose.  Chambers  v.  Cline,  60  W. 
Va.    588,    55    S.    E.    999. 

40.  Erroneous  order  of  court  requiring 
board  to  hear  and  determine  petition  for 
removal  without  directing  giving  of  statu- 
tory notice  held  not  to  prevent  considera- 
tion of  petition  upon  giving  of  notice. 
Kaufer  v.  Ford,  100  Minn.  49,  110  N.  W. 
364. 

41.  P.  L.  1903,  p.  47.  authorizing  change 
of  location  of  county  buildings,  and  requir- 
ing submission  to  vote,  construed  as  relat- 
ing only  to  a  removal  of  the  county  seat. 
Christie  v.  Freeholders  of  Bergen  County 
[N.   J.   Law]    66    A.    1073. 
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in  a  different  citv  constitute  a  removal.*-  Under  an  act  authorizing  removal  to  any 
city,  town,  or  village,  a  village  selected  need  not  be  incorporated,*^  and  the  fact  that 
in  such  case  its  limits  are  necessarily  undefined  is  immaterial."  A  judgment  com- 
pelling the  county  board  to  reconvene  to  hear  and  determine  a  petition  for  the 
removal  of  a  county  seat  is  conclusive  of  the  jurisdiction  of  the  board  in  a  subsequent 
action  to  restrain  removal.*^  Under  a  statute  making  proceedings  of  county  court 
for  removal  of  a  county  seat  final,  a  writ  of  error  does  not  lie  to  review  its  determina- 
tion.** A  territorial  act  submitting  the  question  of  removal  to  the  voters  of  the 
county  nmy  be  subsequently  ratified  by  congress.*' 

§  2.  Officers;  personal  rights  and  liabilities.*^ — The  eligibility,  appointment 
or  election,  mode  of  qualifying,  term  of  office,  right  to  deputies,  compensation,  and 
civil  and  criminal  liability  of  county  officers,  and  the  liability  of  their  bondsmen,  in 
so  far  as  the  law  governing  same  is  equally  applicable  to  other  public  officers,  is 
treated  in  a  separate  article.*''  A  general  provision  as  to  holding  over  yields  to  a 
special  provision  that,  upon  consummation  of  consolidation,  terms  of  officers  of  con- 
solidated municipality  shall  cease. ^^ 

§  3.  Public  poivers,  duties,  and  liabilities.  A.  General  jmwers,  duties  and 
liabilities:''^ — Counties  being  involuntary  governmental  corporations  ^-  can  exercise 
only  such  powers  as  are  expressly  conferred,  or  necessarily  implied,  or  essential  to 
carry  out  the  powers  conferred.^^  The  levy  and  collection  of  taxes,^*  establishment 
and  maintenance  of  roads,^^  bridges,^**  drainage  works,^'  the  regulation  of  health,^^ 
and  the  care  of  paupers,^'*  and  analagous  matters,  are  delegated  more  or  less  to  coun- 
ties.   These  matters  are  treated  in  appropriate  articles. 

Among  the  usual  county  liabilities  are  expenses  incurred  in  the  preservation  of 
health/**  the  care  of  criminals  under  arrest,*^^  and  the  burial  of  the  dead.®-     The 


42.  County  divided  into  more  than  one 
jury  district.  Lyon  v.  Steuben  County 
Sup'rs,    115    App.    Div.    193,    100    N.    Y.    S.    676. 

43.  Incorporation  is  unnecessary  to  ren- 
der an  assemblage  of  houses  in  the  county 
a  village.  Community  containing  one  store, 
one  residence,  a  post  office,  saw  mill,  and 
one  other  building  in  course  of  construc- 
tion, held  sufficient.  Court  of  Com'rs  of 
Washington  County  v.  State  [Ala.]  44  So. 
465. 

44.  Purpose  of  act  is  to  enable  voters 
to  understand  to  what  locality,  in  county, 
seat  is  to  be  removed,  and  not  to  fix  with 
particularity  the  spot  on  which  buildings 
would  be  erected,  hence  that  lot  selected 
was  600  feet  from  post  office  and  beyond 
range  of  improvements  in  village  selected 
is  immaterial.  Court  of  Com'rs  of  Wash- 
ington   County    V.    State    [Ala.]    44    So.    465. 

45.  Kaufer  v.  Ford,  100  Minn.  49,  110  N. 
W.    364. 

46.  Whether  proposed  location  was  nearer 
center  of  county  than  present  county  seat, 
a  mere  majority  of  votes  being  sufficient  if 
it  was,  otherwise  three-fifths  of  voters  of 
county.  Loomis  v.  Hodson,  224  111.  147,  79 
N.   R.    590,  afg.    122   111.    App.   75. 

47.  Act  Congress  Mar.  3,  1906  (34  Stat. 
50,  ch.  512),  legalized  removal  of  county 
seat  from  Cloud  Chief  to  town  of  New  Cor- 
dell  in  Washita  county.  Ter.  v.  Yates,  17 
Okl.   465,   87   P.    863. 

48.  See  7  C.  L.  979. 

4J).  See  Officers  and  Public  Employes,  8 
C.   L.    1191. 

50.  Under  Const,  art.  20,  §  3,  providing 
that    upon    merger    of    city    of    Denver    and 


a  portion  of  Arapahoe  county  all  county 
officer's  terms  shall  expire,  commissioners 
residing  within  city  are  not  commissioners 
of  city  and  county  of  Denver,  notwithstand- 
ing provision  that  in  counties  of  over  70,000 
inhabitants  board  may  consist  of  five  mem- 
bers, and  Sess.  Laws  1901,  c.  57,  providing 
that  officers  of  remaining  portion  of  county 
shall  hold  office  until  terms  expire.  Uzzell 
V.  Anderson    [Colo  ]   89  P.  785. 

51.  See   7    C.   L.    983. 

52.  A  county  is  an  involuntary  corpora- 
tion formed  for  governmental  purposes. 
Frantz  v.  Autry  [Okl.]  91  P.  193.  A  county 
is  an  involuntary  governmental  corporation 
and  in  no  sense  a  business  corporation, 
and  its  powers  and  liabilities  are  such  only 
as  the  law  expressly  or  impliedly  imposes. 
Silver  V.  Clay  County  Com'rs.  [Kan.]  91  P. 
55.  Counties  differ  from  private  or  purely 
municipal  corporations  in  that  they  are  not 
voluntary  bodies  corporate  (Montezuma 
County  Com'rs  v.  Wheeler  [Colo.]  89  P.  50), 
snd  their  powers,  duties,  and  liabilities  are 
determined   entirely   by   statute    (Id.). 

53.  Counties  have  implied  power  to  carry 
into  effect  powers  expressly  delegated. 
Wright  V.  Floyd  County,  1  Ga.  App.  582, 
58    S.    E.    72. 

54.  See  Taxes,   8  C.  L.   2058. 

r,rt.     See  Highways  and  Streets,  8  C.  L.   40. 

56.     See  Bridges,  9  C.  L.  408. 

.17.     See   Sewers   and   Drains,    8   C.    L.    1882. 

."58.     See   Health,    8    C.    L.    36. 

51).     See   Paupers,    8    C.   L.    1324. 

60.  Under  Kirby's  Dig.  §  1455,  rendering 
county  liable  for  reasonable  value  of  serv- 
ices   in    nursing   persons   afflicted   with    con- 
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county  may  be  liable  for  costs  ^"  and  fees  ^*  in  criminal  cases,  but  only  when  expenses 
aie  legally  incurred."' 

(§  3)  B.  Public  powers  and  duties  of  officers.^^ — County  hoards,^'  some- 
times called  supervisors,  county  or  fiscal  courts,  or  police  juries,  are  the  general 
representatives  of  counties,  and  have  only  such  jurisdiction  or  powers  as  are  expressly 
conferred  by  statute  "^  or  are  necessarily  implied  to  permit  the  proper  exercise  of  ex- 
press grants  of  powers,"^  and  these  powers  are  subject  to  legislative  control  witliin 
constitutionally  defined  limits." "^  They  frequently  possess,  judicial  powers,  in  which 
case  their  determinations  have  the  same  force  and  effect  as  judgments  "^  and  cannot 
be  collaterally  attacked ''-  unless  void,'^  nor  can  they  be  reconsidered  by  the  board 


tag-ious  diseases,  and  §  1457,  providing  that 
no  greater  sum  shall  be  allowed  than  is 
usual  for  similar  services  in  other  cases, 
one  nursing  smallpox  patients  and  perform- 
ing all  work  of  household  in  addition  is  en- 
titled to  recover  what  both  classes  of  serv- 
ices would  be  worth  if  performed  in  cases 
other  than  smallpox.  Marion  County  v. 
Bonds   [Ark.]   99  S.  W.  532. 

CI.  Under  St.  1899,  §  8134  (Ann.  St.  1906, 
p.  3853),  authorizing  jailer  to  procure  medi- 
cal attention  for  sick  prisoners,  the  cost 
thereof  to  be  taxed  and  paid  as  other  costs  in 
criminal  cases,  a  physician  furnishing  such 
services  cannot  recover  from  county,  the 
statute  prescribing  method  of  payment. 
Miller  V.  Douglas  County,  204  Mo.  194,  102 
S.    W.    996. 

62.  Undertaker  burying  body  on  direc- 
tion of  coroner  will  not  be  denied  compen- 
sation therefor  merely  because  inquest  was 
unnecessary.  Darling  v.  Box  Butte  County 
[Neb  ]    111   N.   V\^    470. 

63.  Formal  judgment  against  either  state 
or  county  for  costs  in  a  criminal  case  is  not 
essential  to  having  them  audited  by  the 
board  of  supervisors.  McGuire  v.  Iowa 
County,   133  Iowa,  636,   111  N.  W.   34. 

64.  Under  Code.  §  5314,  county  is  liable 
for  services  of  attorney  appointed  by  court 
to  defend  an  indigent  person  accused  of 
crime,  though  it  is  not  a  party  to  the 
action.  Korf  v.  Jasper  County,  132  Iowa, 
682,  108  N.  W.  1031.  A  decision  of  the 
court  as  to  the  poverty  of  the  accused  is 
final      Id. 

65.  The  board  of  county  commissioners 
is  without  power  to  appoint  a  special  officer 
in  proceedings  in  which  the  county  has  no 
interest.  May  not  appoint  a  special  solic- 
itor to  prosecute  criminal  action.  Bechtel 
V.  Fry,  217  Pa.  591,  66  A.  992.  See,  also, 
Costs,  9  C.  L.  812. 

66.  See   7  C.   L.    984 

67.  See  titles  Clerks  of  Courts.  9  C.  L. 
572;  Attorneys  and  Counselors  (Public  At- 
torneys), 9  C.  L.  300;  Sheriffs  and  Con- 
stables, 8  C.  L.   1897;   Coroners,   9   C.   L.   733. 

68.  The  county  board  exercises  naked 
statutory  powers,  and  cannot  enter  into  any 
contract,  confer  any  right,  or  impose  any 
obligation,  without  statutory  authority 
therefor.  Kraus  v.  Lehman  [Ind.  App.]  80 
N.  E.  550.  Have  no  power  to  issue  bonds 
for  other  than  county  purposes  in  absence 
of  specific  delegation.  State  v.  King  County 
[Wash.]  88  P.  935.  Cannot  contract  an  in- 
debtedness payable  in  the  future.  Contract 
payable  in  installments  for  each  of  which 
a  separate  warrant  should  be  issued  held 
void  as  incurring  future  indebtedness.  Har- 
rison  County   V.    Ogden,    133    Iowa,    9.    110    N. 


W.  32.  Authority  to  provide  for  removal 
of  obstructions  caused  by  erection  of  booms 
or  collecting  of  logs  or  rafts*  by  any  in- 
dividual in  navigable  waters,  and  to  direct 
time  in  which,  and  places  where,  persons 
having  logs,  rafts,  and  boats  therein  shall 
be  allowed  to  remain,  does  not  empower 
board  to  contract  for  removal  of  old  ob- 
structions not  caused  in  such  manner. 
Gainer  v.  Nelson,  147  Mich.  113,  13  Det. 
Leg.  N.  983,  110  N.  V\^  511.  Under  act  au- 
thorizing county  board  to  pay  out  road  tax 
for  work  done  on  roads  in  such  places  as 
it  may  determine,  and  to  determine  the 
manner  in  which  same  shall  be  expended, 
whether  by  contract  or  otherwise,  board 
has  no  power  to  purchase  road  grading  ma- 
chines. Harrison  County  v.  Ogden,  133 
Iowa,  9,  110  N  'W.  32.  The  fiscal  court 
possesses  limited  jurisdiction  and  can  ap- 
propriate county  funds  only  in  the  manner 
and  for  the  purposes  expressly  authorized  by 
statute.  Kline  v.  Jefferson  County,  30  Ky. 
L.    R.    1344.    101    S.    V\^    356 

69.  State  V.  King  County  [Wash  ]  88  P. 
935.  Board  of  county  supervisors  has  only 
such  powers  as  are  expressly  or  impliedly 
conferred  bj'  law.  Marsh  v.  People,  226  111. 
464,  80  N.  E.  1006.  Under  general  powers 
to  manage  county  finances  and  direct  pay- 
ment of  county  funds,  commissioner's  court 
may  order  tax  collector  to  pay  commissions 
to  person  collecting  delinquent  taxes  under 
contract  with  county.  Bailey  v.  Aransas 
County  [Tex.  Civ.  App.]  102  S.  ■  W.  1159. 
May  compel  lessee  of  railway  constructed 
under  a  highway  to  reconstruct  same  and 
widen  the  highwaj-  where  latter  had  been 
washed  away  thereby  and  narrowed  so  as 
to  be  inadequate  for  travel.  Bartlett  v. 
New  York  Cent.  &  H.  R.  Co.  [Mass.]  81  N.  E. 
204. 

70.  May  limit  power  of  county  court  to 
tax.  State  v.  Braxton  County  Court,  60  W. 
Va.    399,    55    S.    E.    382. 

71.  A  board  of  county  commissioners 
duly  organized  constitutes  a  court  clothed 
with  judicial  functions  and  ministerial  du- 
ties, and  their  final  decrees  until  set  aside 
are  entitled  to  the  same  degree  of  conclu- 
siveness as  judgments  of  judicial  tribunals. 
Bartlett  v.  New  York  Cent.  &  H.  R.  Co. 
[Mass.]  81  N.  E.  204.  In  passing  on  claims 
against  the  county,  the  board  acts  judi- 
cially, and  its  allowance  or  disallowance  is 
final  unless  appealed  from.  Lincoln  Tp.  v. 
Kearnev    County    [Neb.]    112    N.    W.    608. 

72.  Bartlett  v.  New  York  Cent.  &  H.  R. 
Co.    [Mass.]    81   N.    E.    204. 

73.  An  order  signed  by  members  of  fiscal 
court  while  it  was  not  in  session  is  void 
and    may    be    collaterally    attacked.     McDon- 
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itself.''*  Discretionary  acts  will  not  be  reviewed  by  the  courts  in  the  absence  ol 
fraud  or  illegality.'^  "WTiere,  however,  certain  conditions  are  necessary  to  jurisdic- 
tion, the  actual  existence  of  such  conditions  is  essential,  and  is  not  satisfied  by  a 
mere  finding  of  their  existence.'®  The  time  and  place  ^^  of  meetings,  calling  of 
special  meetings,'®  and  the  power  and  effect  of  adjournment,"^  are  largely  matters  of 
statutory  regulation.  An  act  changing  the  time  for  holding  the  annual  meeting  of 
the  county  board  does  not  apply  to  the  board  for  the  current  year  where  the  date 
fixed  antedated  the  passage  of  the  act,®"  nor  does  it  operate  to  abolish  such  meeting 
for  that  particular  3-ear.®^ '  The  board  is  not  a  continuous  body,®-  hence  its  determina- 
tions are  final  after  its  existence  has  ceased.®^  It  cannot  usurp  functions  pertaining 
to  other  bodies,®*  and,  where  proceedings  for  the  appointment  of  a  co-ordinate  board 
are  complied  with,  the  powers  of  the  county  board  over  such  matters  as  are  delegated 
to  the  former  cease.®^    The  chairman  of  the  board  is  merely  its  presiding  officer  and 


aid's  Adm'x  v.  Franklin  County,  30  Ky.  L. 
R.  1245,  100  S.  W.  861.  The  county  is  not 
bound  to  appeal  from  a  void  order  for  the 
payment  of  money  in  order  to  sue  for 
amount  paid  on  warrant.  Id.  Orders  be- 
yond the  jurisdiction  of  the  board  are  void 
and  may  be  collaterally  attacked.  Order 
allowing  member  of  board  illegal  compen- 
-sation.  Kootenai  County  v.  Dittemore,  12 
Idaho.   758,   88   P.  232. 

74.  The  right  of  the  board  of  chosen 
freeholders  to  reconsider  a  matter  involving 
the  determination  of  Judicial  or  quasi  judi- 
cial questions  ceases  when  such  determina- 
tion has  been  had.  Gulnac  v.  Chosen  Free- 
holders of  Bergen  County  [N.  J.  Err.  & 
App  ]    64  A.  998. 

75.  Murphy  v.  Police  Jury,  St.  Mary  Parish, 
118  La.  401,  42  So.  979.  Under  §  7246,  Rev.  St. 
the  amount  which  commissioners  may  al- 
low attorney  for  services  in  defending  In- 
digent persons  is  discretionary  with  them, 
subject  to  limitations  therein,  although 
court  approves  a  larger  amount.  Long  v. 
Miami  County  Com'rs,  75  Ohio  St.  539,  80 
N.  E.  188.  As  the  board  of  revenue  posses- 
ses power  to  change  assignments  of  county 
officer's  rooms  in  courthouse,  its  action  in 
doing  so  Involves  questions  of  public  con- 
venience and  discretion  which  will  not  be 
reviewed  in  equity.  White  v.  Hewlett,  143 
Ala.    374,    42    So.    78. 

76.  Under  Burns'  Ann.  St.  1901,  §  5589A, 
requiring  petition  signed  by  500  resident 
freeholders  as  condition  to  entering  into 
a  contract  for  construction  of  courthouse 
in  counties  having  population  of  25,000  or 
more,  the  existence  of  a  proper  petition 
and  not  a  finding  by  the  board  of  such  fact 
determines  its  power  to  act.  Kraus  v.  Leh- 
man [Ind.  App.]  80  N.  E.  550.  Rehearing 
denied  by  equally  divided  court.  Id.,  81  N. 
B.    727. 

77.  In  the  absence  of  a  statute  requiring 
commissioners  to  meet  In  the  county  seat, 
its  orders  made  anywhere  in  the  county  are 
valid.  Court  of  Com'rs  of  Washington 
County  V.  State  [Ala.]  44  So.  465.  Pending 
the  erection,  or  procuring  of  proper  accom- 
modations, in  a  newly  located  county  seat, 
orders  of  the  board  made  in  the  former 
seat  of  the  county  are  valid.  Id.  Orders 
for  construction  of  courthouse  and  jail  in 
new   seat.     Id. 

78.  Special  meetings  of  the  board  must 
be  called  in  the  manner  specified  by  statute. 


Board  cannot  confer  power  on  its  chairman 
to  call  a  special  meeting  dispensing  with 
statutory  formalities  by  adjourning  subject 
to  call  by  him.  Marsh  v.  People,  226  111. 
464,    80   N.   E.    1006. 

79.  Court  by  proper  orders  in  the  min- 
utes may  prolong  a  regular  term  until  the 
succeeding  term  (Court  of  Com'rs  of  Wash- 
ington County  v.  State  [Ala.]  44  So.  465), 
and  as  sittings  during  the  regular  term  are 
not  special  meetings  no  notice  is  required 
(Id).  Upon  adjournment  to  a  named  date, 
the  chairman  of  the  board  has  no  power  to 
change  such  date  though  the  meeting  ad- 
journed "subject  to  call  of  the  chairman." 
Marsh  v.  People,  226  111.  464,  80  N.  E.  1006. 
Failure  of  the  board  to  meet  on  adjourned 
date  terminates  the  session  from  which  it 
was  adjourned  as  effectively  as  if  adjourn- 
ment was  sine  die,  and  it  cannot  be  pro- 
longed by  calling  a  special  meeting  for  a 
subsequent  date.     Id. 

80.  Act  Feb.  15,  1905,  if  construed  as 
changing  date  of  holding  annual  meeting 
from  first  Wednesday  In  May  to  the  first 
of  January,  does  not  apply  to  the  board  for 
the  year  1905.  Wright  v.  Campbell  [N.  J. 
Err.   &  App.]    67  A.   186. 

81.  TVright  V.  Campbell  [N.  J.  Err.  & 
App.]    67    A.    186. 

82.  Though  only  a  portion  of  the  mem- 
bers go  out  of  office  each  year.  Gulnac 
V.  Chosen  Freeholders  of  Bergen  County  [N. 
J.  Err.  &  App.]  64  A.  998.  The  mere  fact 
that  the  corporation  itself  is  perpetual  does 
not  render  the  body  exercising  the  powers 
conferred  on  It  perpetual  also.  Id.  Mere 
rules  of  procedure  as  to  reconsideration  of 
questions  at  succeeding  meetings  affect  only 
the  body  adopting  them,  and  do  not  govern 
their   successors.     Id. 

83.  Determination  of  questions  of  a  judi- 
cial or  quasi  judicial  character  is  final  when 
existence  of  body  ends.  Gulnac  v.  Chosen 
Freeholders  of  Bergen  County  [N.  J.  Err. 
&  App.]   64  A.   998. 

84.  Board  of  supervisors  in  a  county  un- 
der township  organization  has  no  power, 
in  absence  of  specific  grant  to  enter  into  a 
contract  with  person  to  search  for  property 
omitted  from  taxation,  that  duty  resting 
with  board  of  review.  Campbell  v.  Work- 
man,  124  111.   App.   404. 

85.  Building  commission  appointed  under 
Act  of  1901,  as  amended  by  Act  1902  (P.  L. 
1902,  p.  42),   has  full  power  to  acquire  land 
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has  no  powers  superior  to  any  other  member.*^  Acts  of  the  board  are  legal  and 
binding  on  county  only  when  convened  as  a  board  at  a  regular  or  special  session,®^ 
and  as  its  acts  and  proceedings  can  only  be  known  by  its  record,  an  act  not  appearing 
therein  is  a  nullity.^^  The  board  is  without  power  to  amend  its  record  nunc  pro  tunc 
where  public  interests  would  thereby  be  affected  injuriously.^®  Statutes  frequently 
require  the  publication  of  an  annual  report.®"  Unauthorized  action  may  be  en- 
joined.®^ 

Powers  and  duties  of  other  county  officers.^- — The  official  powers  and  duties 
of  the  various  county  officers  are  entirely  dependent  upon  statute.®^ 

(§  3)  C.  Suits  and  demands.^* — A  county  is  not  liable  to  suit  for  any  cause 
of  action  unless  made  so  by  statute.®^  In  some  states,  action  may  be  maintained  by 
a  taxpayer  in  behalf  of  a  county  ®®  or  to  restrain  illegal  action  on  its  part,®'  but  in 
the  latter  case  the  action  is  not  in  a  representative  capacity.®*    A  statute  authorizing 


for  and  construct  necessary  county  build- 
ings, and  may  compel  board  of  freeholders 
to  issue  bonds  in  payment  of  necessary  ex- 
penditures. Christie  v.  Chosen  Freeholders 
of    Bergen    County    [N.    J.    Law]    66    A.    1073. 

86.  Notice  by  chairman  of  call  of  special 
meeting  does  not  legalize  session,  statutory 
formalities  not  being  complied  with.  Marsh 
V.    People,    226    111.    464,    80    N.    E.    1006. 

87.  Grand  jury  selected  at  a  meeting  im- 
properly called  is  not  a  legal  body.  Marsh 
V.  People,  226  111.  464,  80  N.  E.  1006.  An 
order  for  the  payment  of  money  signed  by 
all  members  of  fiscal  court  while  it  was 
not  in  session  is  not  an  act  of  the  court, 
and  is  void.  McDonald's  Adm'x  v.  Franklin 
County,    30    Ky.    L.    R.    1245,    100    S.    W.    861. 

88.  Under  St.  1903,  §  1837,  a  contract  of 
employment  is  void  where  same  does  not 
appear  in  the  records  of  the  fiscal  court. 
McDonald's  Adm'x  v.  Franklin  County,  30 
Ky.    L.    R.    1245,    100    S.    W.    861. 

89.  The  board  has  no  authority  to  amend 
its  record  nunc  pro  tunc  either  on  its  own 
motion  or  an  ex  parte  application  where 
it  adjudicates  a  fact  directly  affecting  pub- 
lic interests,  especially  a  finding  from  which 
the  right  of  appeal  exists.  Amendment  of 
record  so  as  to  show  compliance  with  mulct 
law  for  consent  to  sale  of  intoxicants  four 
years  after  canvass.  Brickley  v.  Westphal 
[Iowa]    111   N.    W.    829. 

90.  The  annual  financial  report  of  the 
county  commissioners  made  up  and  pub- 
lished in  two  columns,  one  consisting  of  the 
names  of  the  persons  to  whom  the  items  are 
paid  and  the  purposes  for  which  the  items 
are  paid,  and  the  other  consisting  of  the 
amounts  in  figures  of  each  payment,  sepa- 
rated from  the  column  of  words  by  sufficient 
blank  space  to  make  each  column  distinct 
to  the  eye,  is  a  fair  compliance  with  §  917, 
Rev.  St.,  providing  for  such  report.  Knorr 
V.    Darke    County,    4    Ohio    N.    P.    (N.    S.)    35. 

91.  Injunction  to  restrain  construction  of 
courthouse  because  of  insufficiency  of  peti- 
tion therefor.  Macy  v.  Miami  County  Com'rs 
[Ind.  App.]  80  N.  E.  553.  Illegal  action  by 
the  police  jury  may  be  restrained  at  the 
suit  of  a  taxpayer.  Murphy  v.  Police  Jury, 
St.    Mary    Parish,    118    La.    401,    42    So.    979. 

92.  See   7   C.  L.   987. 

93.  County  officers  have  such  powers  iis 
are  Incidentally  necessary  to  carry  into 
effect  delegated  powers.  Christner  v.  Hayes 
County    [Neb]    112    N.    W.    347. 

County  attorney  may  bring  an  action  in 
name    of   county    to    recover    road    poll    taxes 
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from  employers  liable  therefor.  Kootenai 
County  V.  Hope  Lumber  Co.  [Idaho  89  P. 
1054.  County  attorney  may  bind  county  to 
pay  reasonable  and  necessary  expenses  in- 
cident to  litigation,  which  he  is  ordered  to 
institute  for  benefit  of  county.  Christner 
V.  Hayes  County  [Neb.]  112  N.  W.  347. 
County  solicitor  has  no  power  to  appoint  an 
assistant  even  though  acting  by  delegation 
from  the  board  of  commissioners.  Bechtel 
v.  Fry,  217  Pa.  591,  66  A.  992.  Showing  on 
motion  to  dismiss  for  want  of  autliority  of 
county  solictior  to  file  bill  that  records 
were  searched  from  first  Monday  in  Decem- 
ber, 1900  to  July  22,  1901,  day  on  which  bill 
was  filed,  and  that  no  authority  was  found 
therein,  held  insufficient,  as  authority  might 
have  been  granted  prior  thereto.  Butts  v. 
Peoria  County,  226  111.  270,  80  N.  E.  765. 
County  attorney  held  to  have  been  author- 
ized by  board  to  perfect  an  appeal  from 
decision  adverse  to  county.  Kootenai  County 
V.  Hope   Lumber   Co.    [Idaho]    89   P.    1054. 

County  judge:  County  judge  acting  as 
county  court  may  direct  county  attorney 
to  bring  an  action  in  name  of  county  to 
recover  money  wrongfully  appropriated  by 
the  fiscal  court  where  latter  body  declines 
to  authorize  such  proceeding.  Hopkins 
County  V.  Givens,  29  Ky.  L.  R.  993,  96  S. 
W.    819. 

Ordinary  is  without  power  to  make 
county  liable  for  commissions  on  a  fund 
which  he  did  not  receive  as  a  county  fund. 
Worth  County  v.  Sykes  [Ga.  App.]  58  S.  E. 
380. 

94.  See   7   C.   L.   988. 

95.  Brunson  v.  Caskie,  127  Ga.  501,  56  S. 
E.  621.  In  the  absence  of  statute  expressly 
or  by  necessary  implication  creating  such 
liabilitv,  a  county  is  not  liable  to  suit.  Ter- 
rell County  V.  York,  127  Ga.  166,  56  S.  E. 
309. 

9C.  In  New  Jersey,  upon  failure  or  re- 
fusal of  board  of  freeholders  to  prosecute 
an  action  in  behalf  of  the  county,  a  tax- 
payer upon  obtaining  leave  of  court  may 
do  so.  P.  L.,  p  547.  Complaint  must  allege 
that  such  leave  has  been  obtained.  Allen 
V.    Humphrey    [N.    J.    Law]    65    A.    881. 

97.  Meistrell  v.  Ellis  County  Com'rs 
[Kan.]   91  P.   65. 

98.  An  action  by  a  taxpayer  to  restrain 
illegal  action  by  a  county  is  in  his  individ- 
ual and  not  in  a  representative  capacity, 
and  relief  may  be  barred  by  laches.  Meis- 
trell V.  Ellis  County  Com'rs   [Kan.]    91  P.  65. 
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the  county  attorney  to  sue  for  the  recovery  of  county  funds  misappropriated,  or 
illegally  withheld,  does  not  confer  a  new  cause  of  action,®''  and  accordingly  does  not 
bar  defenses  which  might  have  been  set  up  in  such  an  action  prior  to  the  passage 
of  the  act.^ 

(§3)  D.  Contracts,  debts,  and  expenditures.- — Contracts  by  public  govern- 
mental bodies  are  fully  treated  in  a  separate  article.^  Practically  the  only  questions 
arising  from  such  contracts  which  may  be  properly  treated  here  are  ratification  and 
estoppel  to  assert  the  invalidity  of  unauthorized  contracts.  Ultra  vires  contracts  are 
void  *  and  cannot  be  ratified  by  unauthorized  acts  of  county  officers,^  nor  do  such 
acts  operate  as  an  estoppel.® 

Debts  and  expenditures  J — The  nature  and  extent  of  the  indebtedness  which  a 
county  may  legally  incur,  and  the  manner  in  which  its  funds  may  be  expended,  are 
usually  limited  by  constitutional  ®  and  statutory  provisions,  among  the  most  common 
of  which  are  inhibitions  against  expenditure  for  other  than  county  purposes,®  or 
beyond  a  certain  percentage  of  the  current  tax  levy,^**  or  in  excess  of  the  taxing  power 
of  the  county ;  but  it  has  been  held  that  such  a  provision  does  not  apply  to  ordinary 
and  incidental  expenses. ^^  The  estimate  made  by  the  board  of  probable  county  ex- 
penditures does  not  constitute  a  rule  for  the  disbursement  of  county  funds, ^-  nor 
does  such  an  estimate  operate  as  an  appropriation  of  the  levy  based  upon  it,  or  as  an 
apportionment  among  the  several  purposes  specified.^^  A  new  county  is  liable  for 
all  usual  current  expenses  of  the  county  from  which  it  was  taken  incurred  after  its 
creation,  but  during  the  year  of  its  creation  and  before  its  organization.^* 

Bondsy" — The  power  to  issue  and  purposes  for  which  bonds  may  be  lawfully  is- 
sued, together  with  necessary  preliminaries  to  issuance,  is  treated  in  a  separate  ar- 


99.  Section  1277,  Rev.  St.,  as  amended 
April  25,  1898,  merely  confers  authority  on 
prosecuting-  attorney  to  represent  public. 
State  V.   Fronizer,   8   Ohio      C.   C.    (N.   S.)    216 

1.  Res  adjudicata  or  voluntary  payment. 
State   V.   Fronizer,    8    Ohio   C.    C.    (N.    S.)    216 

a.     See  7   C.  L.   989. 

3.  See  Public  Contracts,  8  C.  L.  1473; 
Public  Works  and  Improvements,  8  C.  L. 
1506. 

4.  Contract  for  purchase  of  road  grading 
machines  held  void.  Harrison  County  v. 
Ogden,  133  Iowa,  9  110  N.  W.  32. 

5.  Action  of  county  board  in  directing 
issuance  of  warrants  for  payment  of  inter- 
est on  warrants  illegally  issued  held  not  to 
amount  to  ratification.  Harrison  County  v. 
Ogden,  133  Iowa,  9,  110  N.  W.  32.  Specific 
and  precise  contract  for  the  appointment  of 
a  special  officer  must  precede  the  perform- 
ance of  services  to  render  the  county  liable 
therefor,  as  the  doctrine  of  ratification  is 
inapplicable.  Assistant  solicitor.  Bechtel  v. 
Fry,    217    Pa.    591,    66    A.    992. 

6.  Admission  by  auditor  that  he  knew 
of  the  use  of  road  macliines  illegally  pur- 
chased does  not  estop  county.  Harrison 
County  V.  Ogden,  133  Iowa,  9,  110  N.  W.  32. 
County  is  not  estopped  by  unauthorized  acts 
of  its  officers.  Auditing  previous  bill  for 
similar  services.  People  v.  Westchester 
County  Sup'rs,  116  App.  Div.  841,  102  N.  Y. 
S.   402. 

7.  See  7  C.  L.  991. 

8.  In  the  absence  of  a  constitutional  lim- 
itation upon  expenses  incurred  for  county 
purposes,  the  legislature  has  plenary  power 
to    authorize    such    expenditures    as    It    may 


deem  proper.  Board  of  Com'rs  of  Escambia 
County  V.  Port  of  Pensacola  Pilot  Com'rs 
[Fla.]    42    So.    697. 

9.  County  funds  can  be  expended  only  for 
county  purposes.  What  is  a  county  purpose 
is  to  be  determined  from  the  facts  of  each 
case,  but,  where  a  particular  purpose  is 
designated  by  the  legislature  as  a  county 
purpose,  courts  will  not  interfere  except  in 
cases  free  from  reasonable  doubt  Board 
of  Com'rs  of  Escambia  County  v.  Port  of 
Pensacola  Pilot  Com'rs  [Fla.]  42  So.  697. 

10.  An  inliibition  against  appropriation 
of  more  than  ninety  per  cent  of  taxes  levied 
for  year  does  not  prevent  an  appropriation 
of  additional  sums  out  of  funds  other  than 
those  raised  by  current  taxation.  Kerwin 
V.    Caldwell.    80    Ark.    280,    96    S.    W.    1058. 

11.  Incidental  and  necessary  expendi- 
tures constitute  valid  obligations,  though  in 
excess  of  statutory  limitations,  upon  the 
taxing  power  of  the  county.  Repair  of 
courthouse  Upton  v.  Strommer,  101  Minn. 
97,    111    N.    W.    956. 

12.  That  estimate  did  not  include  pay- 
ment of  outstanding  orders  while  other 
probable  expenditures  were  enumerated  did 
not  limit  application  of  money  realized  on 
levy  to  payment  of  orders  for  the  effectua- 
tion of  purposes  named,  nor  preclude  pay- 
ment therefrom  of  any  order  lawfully  drawn 
upon  the  treasury.  State  v.  Melton  [W. 
Va.]    57   S.   E    729. 

13.  State  V.  Melton   [W.  Va.]   57  S.  E.  729. 

14.  Contract  for  a  new  bridge  is  not  a 
usual,  ordinary,  and  current  expense.  Yow 
V.   Sullivan    [Ga  ]    58   S.   E.   662. 

15.  See  7  C.  L.  992. 
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tide.'"  The  county  board  may  be  compelled  by  mandamus  to  issue  bonds  to  meet 
expenditures  incurred  by  authorized  officers.'" 

(§3)  E.  Torts.^^ — A  county  is  not  liable  for  negligent  or  wrongful  acts  of 
its  officers  unless  liability  is  imposed  by  statute.'^  Hiis  rule,  however,  does  not  apply 
to  the  tortious  acts  of  county  officers  in  taking  or  damaging  private  property  for  a 
public  use,2"  but  in  such  an  action  the  complaint  must  show  that  the  acts  complained 
of  were  performed  under  the  authority  of  the  proper  county  officers.-' 

(§3)  F.  Property  and  funds.-^ — Where  for  purposes  of  appropriation  county 
moneys  are  divided  into  separate  funds,  receipts  -^  must  be  allotted  to  and  appropria- 
tions -*  made  from  designated  funds. 

Depositories.-'" — Statutes  of  most  states  provide  for  the  selection  of  county  de- 
positories, frequently  requiring  banks  selected  to  be  situated  in  the  county,^"  and  lim- 
iting the  amount  which  may  be  deposited  in  any  of  several  depositories.-^  Such  stat- 
utes are  not  unconstitutional  because  discriminating  in  favor  of  state  or  national  as 
against  private  banks  -*  or  natural  persons.-^  Power  to  designate  county  depositories 
does  not  confer  power  on  the  board  to  specify  the  amount  which  must  be  deposited 
in  each/^  this,  in  such  case,  being  discretionary  with  the  treasurer,  subject  to  statu- 


16.  Municipal    Bonds,    8    C.    L.    1046. 

17.  P.  L.  1901,  p  79.  as  amended  by  P. 
L.  1902.  p.  42,  providing  "it  siiall  be  lawful" 
for  board  of  freeholders  to  i.ssue  bonds  for 
construction  of  public  buildings,  held  not  to 
make  such  issuance  discretionary,  power  to 
construct  such  building  being  reposed  in 
building  commission,  and  obligations  there- 
under having  been  incurred  by  them.  Chris- 
tie V.  Board  of  Freeholders  of  Bergen  County 
[N.  J.  Law.]  66  A.  1073. 

18.  See    7    C.    L.    994. 

10.  Removal  of  bridge  isolating  plain- 
tiff's land.  Silver  v.  Clay  County  Com'rs 
[Kan.]  91  P.  55.  In  the  exercise  of  powers 
pertaining  to  local  government,  the  county 
occupies  the  same  position  as  the  state,  and 
is  not  liable  for  damages  at  the  suit  of  a 
private  individual.  Negligent  operation  of 
elevator  in  county  courthouse.  Moest  v. 
Buffalo,    116   App.    Div.    657,    101    N.    Y.   S.   996. 

20.  Must  be  shown  that  acts  were  proxi- 
mately connected  ^vith  making  of  a  public 
improvement.  Terrell  County  v.  York,  127 
Ga.   166,    56    S.   E.    309. 

21.  In  action  for  appropriating  private 
property  for  road  purposes,  petition  alleg- 
ing that  work  was  done  ^by  superintendent 
of  public  roads  employed  by  county  under 
the  alternative  road  law,  and  that  work 
was  done  and  land  appropriated  by  him 
and  the  county  authorities,  held  sufficient. 
Terrell  County  v.  York,  127  Ga.  166,  56  S. 
E.   309. 

22.  See    7    C.    L.    994. 

23.  Interest  received 
must  be  credited  to  the 
can  be  disbursed  only  as  other  moneys  be- 
longing to  that  fund.  Where  general  fund 
of  certain  years  cannot  be  drawn  on  to 
pay  warrants  issued  against  levy  for  sub- 
sequent year,  interest  thereon  cannot  be 
used  for  such  puf.'pose.  State  v.  Clark  [Neb.] 
112   N.   W.    857. 

24.  Where  highway  damages  are  payable 
out  of  the  general  fund,  an  appropriation 
out  of  road  funds  for  a  particular  district 
is  improper.  Carroll  v.  Griffith.  117  Tenn. 
500,  97  S.  W.  66.  A  statute  authorizing 
payment   out  of  the   general   fund   in   certain 


a,    transfer    from 
Brown  v.  Klem- 


from     depositories 
general    fund,    and 


cases  does  not  authorize 
such  fund  to  another  fund, 
mer   [Cal.]    89   P.    325. 

25.     See    7    C.    L.    995. 

28.  A  trust  company,  having  its  situs  for 
taxation,  executive  management  and  busi- 
ness administration  in  Cuyahoga  county, 
cannot  by  reason  of  the  fact  that  it  main- 
tains a  branch  bank  in  Summit  county  be 
regarded  as  "situated"  in  Summit  county 
within  the  meaning  of  the  act  providing 
for  county  depositories  (98  O.  L.  274),  nor 
is  the  manifest  purpose  of  the  act  to  keep 
the  public  funds  of  a  particular  county 
within  the  natural  and  usual  channels  of 
trade  in  that  county,  subserved  by  an  award 
of  these  funds  to  a  bank  situated  in  another 
part  of  the  state.  State  v.  Oviatt,  4  Ohio 
N.  P.    (N.   S.)    481. 

27.  That  treasurer  had  on  deposit  in  a 
county  depository  a  sum  $1,100  in  excess 
of  its  pro  rata  share  held  not  to  render 
him  liable  therefor,  no  bad  faith  being 
shown,  and  such  sum  not  being  in  excess 
of  prohibition  against  deposit  of  more  than 
half  amount  of  bond.  Holt  County  v.  Cronin 
[Neb.]    112  N.  "^'.   561. 

28.  The  Ohio  act  providing  for  county 
depositories  (98  O.  L.  274),  does  not  fail 
of  uniform  operation  throughout  the  state 
by  reason  of  the  provision  that  in  counties 
where  there  are  located  banks  or  trust  com- 
panies incorporated  under  the  laws  of  the 
state  of  Ohio,  or  of  the  United  States,  such 
banks  only  shall  be  regarded  as  eligible  to 
bid  for  and  receive  the  county  funds,  but.  In 
counties  where  there  are  no  such  banks  lo- 
cated, private  banks  may  be  awarded  these 
funds.  State  v.  Oviatt,  4  Ohio  N.  P.  (N.  S.) 
481. 

29.  The  Ohio  act  providing  for  county 
depositories  (98  O.  L.  274)  is  not  in  contra- 
vention of  sections  1  or  2  of  article  1  of  the 
state  constitution,  or  of  the  fourteenth 
amendment  of  the  constitution  of  the  United 
States,  by  reason  of  the  fact  that  it  discrim- 
inates against  natural  persons  and  in  favor 
of  banks  and  trust  companies.  State  v. 
Oviatt,   4   Ohio  N.   P.    (N.   S.)    481. 

30.  Kay  County  Com'rs  v.  Dunlop,  17  Okl. 
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tory  limitations.^^  AYliere  preliminary  steps  have  been  complied  with,  designation 
may  be  made  nunc  pro  tnnc.^^  An  nnauthorized  depositary  may  be  required  to  ac- 
count for  interest  received  on  public  funds. ^^  The  relations  between  counties  and 
their  depositories  is  that  of  debtor  and  creditor,^*  hence  a  depository  is  not  a  public 
officer,^^  and  the  bond  given  by  him  is  not  in  the  strict  sense  an  official  bond.^**  This 
being  true,  the  debt  is  a  continuous  one  and  the  sureties  are  liable,  although  losses 
occurred  during  a  period  covered  by  a  prior  bond.^^  Statutes  governing  county  de- 
positaries will  be  read  into  the  conditions  of  the  bond.^^  Mere  irregularities  in  the 
bond  do  not  affect  the  liability  of  the  sureties,^*^  and,  as  against  them,  a  bond  is  valid 
although  no  preliminary  order  designating  the  depository  was  entered.*"  Failure  of 
the  depositary  to  pay  public  funds  in  his  possession  on  demand  creates  an  actionable 
breach  of  the  bond.*^  The  depositary's  sureties  are  not  liable  for  defalcations  of  tlie 
county  treasurer.*- 

(§  3)  G.  Presentation,  allowance,  enforcement,  and  payment  of  claims.^'^ — 
The  authority  **  and  necessity  for  auditing  a  claim,*^  the  time  within  which  it  must 
be  presented,*"  procedure  on  disallowance,*'  and  manner  of  payment,**  are  fixed  by 


52,  87  p.  590.  Under  Sess  Laws  1905,  c.  11, 
art.  2,  power  of  board  ends  when  deposi- 
taries are   selected.     Id 

31.  Under  Sess.  Laws  1905,  c.  11,  art  2, 
amount  deposited  with  any  depositary  must 
not  exceed  its  capital  stock  nor  the  amount 
of  the  bond  given  as  security.  Kay  County 
Com'rs   V.    Dunlap,    17   Okl.    52,    87   P.    590. 

32.  Where  memoranda  on  a  depositary's 
bond  showed  filing  and  approval  by  presid- 
ing judge,  a  nunc  pro  tunc  order  designat- 
ing such  depositary  is  proper.  Order  en- 
tered two  years  after  filing  of  bond.  Henry 
County  V.  Salmon,  201  Mo.   136,   100  S.  W.  20. 

33.  Where  a  county  treasurer,  without 
authority  under  the  depository  law,  deposits 
the  public  funds  with  a  bank  which  receives 
the  funds  with  full  knowledge  of  their  char- 
acter and  loans  the  same  at  interest,  such 
bank  will  be  required  to  account  to  the 
public  for  the  interest  so  received.  State  v. 
National  Banks,  4  Ohio  N.  P.   (N.  S.)   245. 

34.  Henry  County  v.  Salmon,  201  Mo.  136, 
100   S.   W.   20. 

35.  May  use  public  funds  coming  into 
his  hands.  Henry  County  v.  Salmon,  201 
Mo.   136,    100   S.   W.    20. 

36.  Henry  County  v.  Salmon,  201  Mo.  136, 
100   S.  W.  20. 

37.  Where  preceding  depositary  did  not 
turn  over  to  his  successor  at  end  of  his 
term  county  funds  in  his  possession,  and 
latter  paid  all  drafts  presented  by  treasurer 
until  insolvency,  sureties  on  his  bond  were 
held  liable  though  deficit  occurred  prior  to 
execution  of  bond.  Henry  County  v.  Sal- 
mon,  201  Mo.   136,   100   S.   W.   20. 

38.  Sureties  will  be  held  to  contract  with 
a  view  to  such  statutes.  Henry  County  v. 
Salmon,   201  Mo,   136,   100   S.  W.   20. 

39.  Where  faith  and  credit  have  been 
given  a  bond,  and  funds  have  been  turned 
over  to  the  depositary  thereunder,  sureties 
cannot  Invoke  immaterial  variances  from 
the  statutory  form  to  escape  liability.  Henry 
County  V.  Salmon,  201  Mo.   136,   100  S.  W.   20. 

40.  By  filing  a  bond  and  accepting  the 
duties  and  responsibilities  required,  the 
principal  becomes  a  de  facto  depositary. 
Henry  County  v.  Salmon,  201  Mo.  136,  100 
S.  W.   20. 

41.  Henry  County  v.  Salmon,  201  Mo.  136, 
100   S.   W.    20. 


42.  A  county  treasurer,  short  in  his  ac- 
counts, cannot  shift  responsibility  therefor 
from  his  bondsmen  to  the  sureties  of  the 
depositary  by  procuring  depositary  to  dis- 
count his  note  for  shortage  and  credit  same 
up  as  county  funds  on  deposit.  Henry 
County  V.  Salmon,  201  Mo.  136,  100  S.  W. 
20. 

43.  See   7   C.  L.   995. 

44.  Special  act  of  1873,  imposing  upon 
county  commissioners  of  Franklin  county 
duty  to  "audit  and  allow  all  claims  against 
the  county  for  extra  services  rendered  by 
any  county  officer,"  held  not  to  have  been 
repealed  by  general  act  of  1881.  Franklin 
County  V.  Crow  [Ga.]  57  S.  B.  784.  Under 
Act  No.  7,  p.  6,  Pub.  Acts  1903,  auditing  of 
bills  incurred  by  the  public  in  cases  of  in- 
fectious and  dangerous  diseases  is  lodged 
in  board  of  supervisors.  Dawe  v.  Board  of 
Health  of  Monroe,  146  Mich.  316,  13  Det. 
Leg.  N.  741,  109  N.  W.  433. 

45.  Term  "competent  tribunal"  in  1  Bal- 
linger's  Ann.  Codes  &  St.  §  393,  providing 
that  auditor  shall  draw  warrants  for  claims 
allowed  by  county  commissioners  and  for 
other  lawful  claims  approved  by  a  com- 
petent tribunal,  means  a  court  or  judge, 
hence  claim  of  fruit  inspector  for  salary 
must  be  presented  and  allowed  by  county 
board,  though  under  act  creating  oflJice  com- 
missioner of  horticuLture  is  required  to 
issue  certificate  of  number  of  days'  work 
performed  on  which  he  shall  receive  pay- 
ment from  county.  State  v.  Blumberg 
[Wash.]  89  P.  708.  A  judgment  for  costs 
against  a  county  in  a  criminal  case  cannot 
be  enforced  except  upon  presentation  to  the 
board  of  supervisors  for  allowance,  and  in 
the  event  of  a  refusal  to  allow  same  by 
suit  against  the  county  therefor.  McGuire 
V.  Iowa  County,  133  Iowa,   636,  Ml  N.  W.  34. 

46.  Pol.  Code  1895,  .§  362,  requires  claims 
against  counties  to  be  presented  to  proper 
authorities  in  writing  within  twelve  months 
after  accrual,  or  same  are  barred.  Elbert 
County    V.    Swift    [Ga.    App.]    58    S.    E.    396. 

47.  Notice  of  disallowance  of  a  claim  of 
town  held  sufliicient  where  it  was  mailed  to 
one  who  was  a  town  officer  at  time  of  filing 
of  claim,  but  who  had  resigned  prior  to 
receipt   of  notice,   same   having  been   turned 
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statute.  As  a  rule,  in  actions  against  the  county,  the  complaint  must  allege  presenta- 
tion/" though  it  need  not  allege  that  a  reduction  thereof  was  without  claimant's 
consent.^"  Payment  of  a  claim  by  the  proper  officer  terminates  the  county's  liability 
therefor,  though  such  payment  was  in  fact  unauthorized.^^  Statutes  frequently  re- 
quire an  appropriation  for  the  payment  of  a  claim  as  a  condition  to  its  allowance,^^ 
but  such  an  appropriation  is  not  essential  as  to  claims  not  within  the  statute.^^  Man- 
damus will  not  lie  to  compel  the  payment  of  a  judgment  for  which  the  county  could 
not  constitutionally  levy  a  tax,^*  and,  where  the  pleadings  upon  which  the  judgment 
is  founded  show  that  the  county  was  not  liable  for  the  acts  complained  of,  the 
principle  of  res  adjudicata  does  not  apply.^^  Under  a  statute  providing  that  segre- 
gated territory  shall  continue  liable  for  its  proportionate  share  of  l>onded  debt  upon 
the  order  of  the  old  county,  the  latter  may  compel  contribution,^^  and  a  judgment 
directing  the  levy  of  a  tax  is  proper  though  it  does  not  include  segregated  territory.^^ 
(§3)  H.  Warrants;  issuance  and  enforcement.^^ — Warrants  issued  on  a  void 
claim  are  a  nullity.^''  The  treasurer  may  refuse  to  pay  an  illegal  warrant  though  ap- 
proved by  the  proper  officer.'''*  A  warrant  issued  against  the  general  fund  for  a  cer- 
tain year  is  not  payable  out  of  the  same  fund  for  a  subsequent  year.**^  County  orders 
are  payable  on  demand ''-  in  the  order  of  their  presentation  for  payment,^^  and  as  a 
rule  are  assignable.*'*  A  general  law  fixing  the  rate  of  interest  in  the  absence  of  an 
agreement  does  not  apply  to  counties,"^  and  a  law  allowing  interest  on  warrants 


over  by  him  to  his  successor  within  stat- 
utory time  for  giving  of  notice.  Lincoln 
Tp.  V.  Kearney  County   [Neb.]   112  N.  W.  608. 

48.  "Under  an  act  directing  the  auditing 
of  accounts  for  certain  services  at  the  an- 
nual meeting,  the  board  has  no  authority  to 
order  payment  therefor  in  monthly  install- 
ments.    People   V.   Warner,    104   N.    Y.   S.    279. 

49.  Petition  held  to  allege  that  claim 
had  been  presented  for  allowance  in  ac- 
cordance with  statute.  Sheridan  County 
Com'rs    V.    Denebrink     [Wyo.]     89    P.     7. 

50.  Failure  of  complaint  to  aver  that  re- 
duction of  claim  by  board  was  refused  by 
claimant  does  not  render  it  bad  on  demur- 
rer. Calhoun  County  v.  Watson  [Ala]  41 
So.  702. 

51.  Payment  by  sheriff  in  violation  of 
direction  of  fiscal  court  held  to  bar  recovery 
on  same  claim  by  subsequent  assignee. 
Perry  County  v.  Eversole,  30  Ky.  L.  R.  453, 
98   S."  W.   1019. 

52.  The  county  auditor  cannot  be  com- 
pelled to  draw  a  warrant  for  the  payment 
of  a  claim  against  the  county,  in  the  ab- 
sence of  a  showing  that  a  sufficient  amount 
of  money  had  been  apprx)priated  and  re- 
mained in  the  treasury  unexpended  for  the 
payment  of  such  warrant.  State  v.  Parks 
[Ind.]    81   N.   E.    76. 

53.  An  act  prohibiting  an  allowance  of  a 
claim  against  county,  in  absence  of  an  ap- 
propriation by  the  county  council  for  its 
payment,  has  no  application  to  a  claim  of 
a  township  for  money  unlawfully  collected 
from  it  by  the  auditor  for  procuring  and 
delivering  lists  of  road  taxes  to  the  town- 
ship trustee.  Jay  County  Com'rs  v.  Pike 
Civil   Tp.    [Ind.]    81   N.   E.   489. 

54.  Brunson  v.  Caskle,  127  Ga.  501,  56 
S.  E.   621. 

55.  Mandamus  refused  to  compel  levy  for 
payment  of  judgment  for  damages  caused 
by  defective  road  Brunson  v.  Caskie,  127 
Ga.   501,   56   S.   E    621. 


56.  Territory  v.  Santa  Fe  County  Com'rs 
[N.    M.]    89    P.    252. 

57.  Remedy  of  old  county  Is  by  action  to 
compel  contribution.  Territory  v.  Santa  Fe 
County  Com'rs   [N.  M.]   89  P.  252. 

58.  See  7   C.  L.   997. 

59.  Warrants  issued  on  a  contract  pay- 
able- in  installments  are  void  under  a  stat- 
utory prohibition  against  incurring  future 
indebtedness.  Harrison  County  v.  Ogden,  133 
Iowa,  9,  110  N.  W.  32.  Orders  appearing  on 
their  face  to  have  been  drawn  for  the  pay- 
ment of  a  claim  for  which  the  county  was 
not  liable  are  absolutely  void.  Franklin 
County  V.  Crow  [Ga.]  57  S.  E.  784.  A  war- 
rant issued  on  a  void  claim  cannot  form  the 
basis  of  an  action  either  on  the  warrant 
itself  or  on  the  quantum  meruit.  Harrison 
County  V.  Ogden,   133   Iowa,   9,   110  N.  W.   32. 

60.  Mandamus  will  not  lie  to  compel 
payment,  as  certificate  of  approval  by  comp- 
troller does  not  render  legality  of  warrant 
conclusive.  Bechtel  v.  Fry,  217  Pa.  591,  66 
A.   992. 

61.  Unless  included  in  estimate  for  latter 
year,  or  unless  after  deducting  items  in- 
cluded in  estimate  sufficient  remains  to  pay 
warrant.  State  v.  Clark  [Neb.]  112  N.  W. 
857. 

62.  When  payment  is  insisted  upon.  State 
V.  Melton    [W.  Va.]    57   S.   E.   729. 

63.  Where  particular  fund  is  exhausted 
by  drawing  of  orders  thereon,  the  county 
court  cannot  vary  the  order  of  payment  so 
as  to  favor  holders  of  certain  orders  to 
detriment  of  holders  of  others,  nor  can  it 
prevent  payment  of  outstanding  orders  in 
ord«r  that  necessary  current  charges  against 
county  not  yet  due  may  have  priority  on 
becoming  due.  State  v.  Melton  [W.  Va.] 
57  S.  E.  729. 

64.  Subject  to  right  of  sheriff  or  collector 
to  deduct  taxes  due  from  payee  thereof. 
State  V.  Melton  [W.  Va.]  57  S.  E.  729.  See 
Assignments,  9  C.  L.  262. 

65.  Mill's    Ann,    St.    §    2252,    allowing    In- 


838 


COUNTIES  §  31. 


9  Cur.  Law. 


and  other  certificates  of  indebtedness  does  not  authorize  recovery  of  interest  prior  to 
the  issuance  of  Avarrants.®*^ 

The  cancellation  and  reissue  of  warrants,  procedure  thereon,^^  notice  *^^  and 
publication  required/"  and  presentation  of  outstanding  warrants,'*'  are  entirely  mat- 
ters of  statutory  regulation.  One  not  injured  by  an  invalid  portion  of  an  order 
for  presentation  and  reissue  cannot  object  to  same  on  that  ground.'^ 

(§3)  7.  Appeals  from  orders  of  county  boards.'- — Appeal  and  certiorari  "^ 
are  the  usual  methods  provided  for  the  review  of  judicial  ^*  as  distinguished  from 
discretionary  "^  or  administrative  ^^  acts  of  the  board.  The  remedy  is  available  to  the 
persons  designated  in  the  statute  only,"  and,  where  the  appellant  was  not  a  party  '^ 
to  the  proceeding,  he  is  usually  required  to  show  that  he  was  adversely  affected  by 
the  decision  appealed  from.  The  riglit  to  appeal  is  frequently  limited  by  the  amount 
in  controversy  '^^  and  may  be  waived.®**  Separate  appeals  may  be  prosecuted  by  any 
of  several  parties  differently  affected.®^  While  failure  on  the  part  of  the  auditor  to 
file  a  transcript  of  the  proceedings  before  the  board  within  the  statutory  period  will 
not  prejudice  an  objector's  right  to  appeal,**-  the  latter  must  not  be  guilty  of  laches  in 
compelling  action  by  that  officer.®^    Where  no  appeal  lies  from  an  order  of  the  county 


terest  at  rate  of  eight  per  cent  on  all  moneys 
or  accounts  after  they  become  due,  held  not 
to  render  counties  chargeable.  Montezuma 
County  Com'rs  v.  Wheeler  [Colo.]  89  P.  50. 

66.  Montezuma  County  Com'rs  v.  Wlieeler 
[Colo.]    89   P.   50. 

67.  Under  Kirby's  Dig.  §  1178,  authoriz- 
ing county  court  to  call  in  warrants  an- 
nually, such  an  order  need  not  recite  that 
no  order  of  same  character  had  been  made 
within  a  year.  Yell  County  v.  Wills  [Ark.] 
103    S.    W.    618. 

68.  Under  an  order  requiring  sheriff  to 
post  notices  on  courthous^"door,"  a  return 
that  notices  were  posted  at  each  "entrance" 
held  sufficient.  Yell  Countv  v.  Wills  [Ark.] 
103   S.   W.   618. 

«9.  Publication  of  notice  of  presentation 
held  sufficient  when  published  in  one  news- 
paper having  a  bona  fide  circulation  in 
county  where  proceedings  were  had,  under 
Kirby's  Dig.  §  4923,  if  construed  as  repeal- 
ing section  1176,  providing  specifically  for 
notice  in  such  cases.  Yell  County  v.  Wills 
[Ark.]    103  S.  W.   618. 

70.  Under  Kirby's  Dig.  §  1175,  requiring 
that  time  for  presentation  shall  be  at  least 
three  months  from  date  of  order,  an  order 
made  April  6,  requiring  presentation  "on  or 
before"  July  26,  held  sufficient.  Yell  County 
V.    Wills    [Ark.]    103    S.   W.    618. 

71.  One  holding  county  warrants  cannot 
object  to  validity  of  order  calling  for  can- 
cellation on  rei.ssue  of  same  on  ground  that 
order  included  county  certificates  of  indebt- 
edness other  than  warrants.  Yell  County  v 
Wills    [Ark.]    103    S.    W.    618. 

72.  See    7    C.    L.    998. 

73.  The  regularity  of  proceedings  of  the 
board  and  the  validity  of  its  decisions  can 
be  reviewed  on  certiorari  only.  Bartlett  .v. 
New  York,  etc.,  R.  Co.    [Mass.]   81  N.  E.   204. 

74.  An  appeal  lies  from  a  final  order  of 
the  board  of  a  judicial  character.  Board 
acts  judicially  in  vacating  streets  and  al- 
leys. MacGinnitie  v.  Silvers,  167  Ind.  321, 
78   N.    E.    1013. 

75.  An  appeal  does  not  lie  from  a  dis- 
cretionary order  of  the  county  board.  Al- 
lowance to  attorney  defending  indigent  per- 


sons.    Long    V.     Miami     County     Com'rs,     75 
Ohio    St.    539,    80   N.    E.    188. 

76.  An  appeal  does  not  lie  from  admin- 
istrative acts  of  the  county  board.  Enter- 
ing into  contract  witli  arcliitects  for  prep- 
aration of  plans  for  and  superintendence 
of  construction  of  county  courtliouse. 
Kraus  v.  Miami  County  Com'rs,  39  Ind  App. 
624,  80  N.  E.  544.  Decision  of  county  board 
to  proceed  to  construct  a  courthouse  is  not 
appealable.  Kraus  v.  Lehman  [Ind.  App.] 
SO   N.   E.   550. 

77.  A  county  cannot  appeal  from  an  ad- 
verse order  by  its  own  board  of  commis- 
sioners. Rev.  St.  1887,  as  amended  by  Sess. 
Laws  1899,  p.  248,  authorizes  an  appeal  by 
any  taxpayer  or  person  aggrieved.  Koot- 
enai County  v.  Dittemore,  12  Idaho,  758,  88 
P.    232. 

78.  The  filing  of  a  remonstrance  witli  the 
board  of  county  commissioners  in  proceed- 
ings to  vacate  streets  and  alleys  makes  tlie 
person  filing  it  a  party,  and  to  entitle  him 
to  appeal  he  need  not  file  an  affidavit  of 
his  interest  and  that  he  was  aggrieved  by 
the  decision.  MacGinnitie  v.  Silvers,  167  Ind. 
321,   78   N.   E.   1013. 

79.  Under  St.  1903,  §  978,  allowing  an  ap- 
peal from  the  fiscal  court  where  amount  in 
controversy  exceeds  $25,  a  health  officer 
whose  claim  for  $500  was  reduced  to  $100 
may  appeal.  Butler  County  v.  Gardner,  29 
Ky.   L.   R.   922,  96   S:  W.   582. 

SO.  Acceptance  of  benefits  of  determina- 
tion of  tlie  county  board  is  a  waiver  of  the 
right  to  appeal  therefrom.  After  review  by 
supervisors  of  claim  appealed  from  town 
board,  claimant  accepted  payment  of  amount 
allowed.  People  v.  Rockland  Countv  Sup'rs 
105    N.    Y.    S.    19. 

81.  Where  the  interests  of  remonstrators 
are  distinct,  a  separate  appeal  may  be  pros- 
ecuted by  eacli.  Proceedings  to  vacate 
streets  and  alleys,  remonstrators  having 
signed  a  single  document  showing  diverse 
interests.  MacGinnitie  v.  Silvers,  167  Ind. 
321,   78   N.   E.    1013. 

82.  Burns'  Ann.  St.  1901,  §  4225,  requires 
auditor  to  file  transcript  within  twenty  days 
after  filing  of  bond  on  appeal.  Kelly  v. 
Lawson,    39    Ind.    App.    613,    80    N.    E.    553. 

83.  Delay   of   fourteen    months   held    fatal, 
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board,  an  objecting  party  is  not  concluded  by  it/*  but  may  resort  to  other  remedies  to 
prevent  illegal  action  by  the  board. ^^ 

Counts  and   Paragraphs;    County   Commtssxoners  or   Supervisors;    Countt   Seat; 
Coupling  Cars;  Coupons;  Court  Commissioners,  see  latest  topical  index. 

COURTS. 


§  1.  Creation,  Change,  and  Alteration 
(839). 

§  2.  Officers  and  Instrumentalities  of 
Courts  (840). 

g  3.  Places,  Terms,  and  Sessions  of  Courts 
(840). 


§  4.  Conduct  and  Regulation  of  Business 
(843).     Under  the  Conformity   Act   (S44). 

§  5.  Rules  for  Decision;  Decisions  and  Re- 
ports Thereof  (844).  Publication  of  Judicial 
Opinions   (845). 


This  topic  excludes  the  Jurisdiction  of  courts  ^®  and  the  powers  of  judges.^'^ 
§  1.     Creation,  change,  and  alterations^ — A  court  consists  of  persons  officially 
assembled  ®®  under  authority  of  law  at  the  proper  time  and  place,^^  and  if  such  court 
has  a  judge,  clerk,  and  seal,  it  is  one  of  record."^    Within  constitutional  limitations,^^ 


appellant  having  informed  auditor  that  both 
parties  would  furnish  memorandum  for 
transcript,  and  same  not  having  been  fur- 
nished Kelly  V.  Lawson,  39  Ind.  App.  613, 
80    N.    E.    553. 

84.  Kraus  v.  Lehman  [Ind.  App  ]  80  N. 
E.  550. 

85.  Decision  by  board  to  enter  Into  con- 
tract to  construct  courthouse  and  employ- 
ment of  architect  to  prepare  plans  not  being 
appealable,  taxpayer  may  object  to  allow- 
ance of  claim  based  on  illegality  of  con- 
tract. Kraus  v.  Lehman  [Ind.  App.]  80  N. 
K.   550. 

86.  See  Jurisdiction,  8  C.  L.   579. 

87.  See   Judges,   8   C.   L.    522. 

88.  See  7  C.  L.  999. 

89.  Order  signed  by  individual  members 
thereof  is  not  order  of  court.  Marsden  v. 
Harlocker  [Or.]  85  P.  328.  Const.  Art.  7,  §  11, 
provides  that  county  court  shall  be  held 
by  county  judge,  section  12  authorizes  legis- 
lature to  provide  for  election  of  two  com- 
missioners to  sit  with  him  while  transact- 
ing county  business.  B.  &  C.  Comp.  §  2533  so 
provides.  Held  that  judge  and  commission- 
ers do  not  constitute  separate  tribunal,  but 
judge  and  commissioners  together,  as  well 
as  judge  alone,  constitute  county  court. 
State  V.  MacElrath  [Or.]  89  P.  803.  Held  im- 
material whether  duties  imposed  by  local 
option  law  on  county  court  be  discharged  by 
county  court  when  presided  over  by  judge 
alone    or    by    judge    and    commissioners.      Id. 

90.  See  post,   §   3. 

91.  State  v.  Weber,  96  Minn.  422,  105  N. 
W.    490. 

92.  Acts  1907,  p.  7  c.  5,  creating  superior 
courts  in  counties  of  Elkhart  and  Saint 
Joseph  held  not  unconstitutional  as  violative 
of  Const,  art.  4,  §  19,  relating  to  title.  (Board 
of  Com'rs  of  Elkhart  County  v.  Albright 
[Ind.]  81  N.  E.  578),  because  of  provision 
that  judge  should  not  receive  less  than  judge 
of  S.  J.  circuit  court  (Id.),  because  sheriff 
and  clerk  were  given  extra  compensation 
for  additional  services,  nor  as  permitting 
them  to  hold  two  lucrative  offices  (Id.),  be- 
cause prosecuting  attorney  of  circuit  court 
is  made  ex  officio  the  prosecutor  in  superior 
court    (Id.);    nor    is    title    delusive    in    that 


while  purporting  to  create  a  superior  court 
it  creates  a  court  of  same  jurisdiction  as 
the  circuit  court  (Id.).  Provision  requiring 
county  commissioners  to  provide  place  for 
holding  court  held  not  attempt  to  regulate 
county  business  in  violation  of  Const,  art. 
4,  §  22.  Id.  Const,  art.  7  §  1,  as  amended 
1S81,  providing  that  judicial  power  shall  be 
vested  In  supreme  court,  in  circuit  courts,  and 
in  such  "other  courts"  as  general  assembly 
might  establish,  does  not  prevent  general 
assembly  from  creating  a  superior  court  with 
same  jurisdiction  as  circuit  court.  Board  of 
Com'rs  of  Elkhart  County  v.  Albright  [Ind.] 
81  N.  E.  578.  Unconstitutionality  of  3rd 
proviso  of  §  11,  c.  5,  p.  10,  Acts  1907,  relating 
to  venue,  held  not  to  invalidate  the  entire  act. 
Id.  Const,  art.  6,  §§23-26,  relating  to  "courts 
of  Cook  County,"  does  not  limit  power  of 
general  assembly  under  §  1  to  establish 
other  city  courts  in  Cook  County.  Chicago 
Terminal  Transfer  R.  Co.  v.  Greer,  223  111. 
104,  79  N.  E.  46.  Legislature  may  create 
court  by  special  act.  Board  of  Com'rs  of 
Elkhart  County  v.  Albright  [Ind.]  81  N.  E. 
578;  Act  March  26,  1874,  §  21  (1  Starr  v.  C. 
Ann.  St.  1896,  p.  1200),  as  amended  by  Act 
May  10,  1901  (Hurd's  Rev.  St.  1905,  p.  631), 
establishing  city  court  in  cities  of  3,000  or 
more,  etc.,  held  not  unconstitutional  as 
special  legislation  (Chicago  Terminal 
Transfer  R.  Co.  v.  Greer,  223  111,  104,  79  N.  E 
46),  nor  as  infringing  Const,  art.  6,  §  29,  pro- 
be of  general  and  uniform  operation  (Id.). 
Laws  1905,  p.  182,  c.  117,  establishing  juve- 
nile courts,  held  not  unconstitutional  be- 
cause conferring  on  them  jurisdiction  pre- 
viously exercised  by  district  courts,  espe- 
cially in  view  of  Const,  art.  8,  §  1  (Mill  v. 
Brown  [Utah]  88  P.  609),  nor  as  special 
legislation,  because  it  creates  such  courts  in 
cities  of  first  and  second  class,  and  confers 
exclusive  jurisdiction  on  them  over  juvenile 
offenders  (Id.),  and  being  complete  in  itself, 
and  not  purporting  to  amend  another,  it  is 
not  amending  act  within  constitution  as  to 
titles  of  such  acts  (Id.).  Unconstitutionality 
of  §  7  thereof  held  not  to  render  entire  act 
invalid.  Mill  v.  Brown  [Utah]  88  P.  609. 
Special  courts  created  by  act  of  1894  (Acts 
1894,  p.   80)   are  all  of  same  grade  and  class, 
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the  legislature  may  create  or  abolish  °^  courts,  but  it  cannot  delegate  such  power.®* 
In  Mississippi  courts  can  be  created  only  by  the  legislature."^  The  court  of  appeals 
of  Georgia  was  established  as  of  the  date  of  governor's  proclamation  declaring  the 
creative  constitutional  amendment  ratified."^  A  change  of  name  of  a  court  does  not 
affect  existing  Judgments.®"  Upon  the  abolishment  of  a  court,  a  transfer  of  pending 
business  is  usually  provided  by  the  act,®^  but,  under  a  general  act  in  Georgia,  the 
creation  of  a  new  county  transfers  suits  pending  in  county  or  counties  from  which  it 
is  created  to  its  courts.®® 

§  2.  Officers  and  instrumentalities  of  courts} — Criers  and  bailiffs-  and  court 
commissioners  appointed  to  make  sales  and  to  pay  out  proceeds  under  decree  ^  are 
officers  of  the  court.  , 

§  3.  Places,  terms,  and  sessions  of  courts.* — The  place  for  holding  court  must 
be  designated  as  prescribed  by  statute  ^  by  the  proper  authority, **  and  court  must  be 


and  act  is  not  violative  of  constitutional  pro- 
vision contained  in  Civ.  Code  1895,  §  5859, 
requiring'  jurisdiction,  powers,  etc.,  of  courts 
of  same  grade  to  be  uniform.  Kennedy  v. 
Meara,  127  Ga.  68,  56  S.  E.  243.  Acts  1896- 
97,  p.  802,  creating  county  court  of  Cleburne 
County  are  not  unconstitutional  for  confer- 
ring on  county  court  same  jurisdiction  and 
powers  as  circuit.  State  v.  Fuller,  147  Ala. 
164,  41  So.  990.  Acts  1905,  p.  596,  dividing 
Union  County  into  two  judicial  districts,  is 
not  unconstitutional  as  taking  private  prop- 
erty witliout  compensation,  since  provision 
that  court  sliall  be  lield  in  public  hall  of 
bank  building,  etc.,  contemplates  consent, 
and,  if  withheld,  county  court  may  provide 
place  elsewhere.  Pryor  v.  Murphy,  80  Ark. 
150,  96  S.  W.  445.  Acts  1901,  p.  120,  dividing 
court  of  twenty-fiftli  judicial  circuit  into 
two  divisions,  providing  for  two  judges,  etc., 
held  not  unconstitutional  as  containing  sub- 
ject-matter not  expressed  in  title,  although 
matter  of  change  of  venue  is  not  mentioned 
in  title,  it  having  a  natural  connection  there- 
with. Coffey  V.  Carthage,  200  Mo.  616,  98  S. 
W.    562, 

93.  District  court  of  district  of  Alaska, 
created  by  Organic  Act  1884,  c.  53  (23  Stat.  24), 
held  supplanted  by  courts  created  by  Alaska 
Code  (Act  June  6,  1900,  c.  786  [31  Stat.  32.]). 
United   States  v.  Newth,   149  F.   302. 

94.  Fact  that  final  operation  of  statute 
depends  on  determination  by  council  of  ad- 
visability or  necessity  of  establisliment  of 
court  and  as  to  number  of  judges,  does  not 
constitute  delegation  of  legislative  power. 
Chicago  Terminal  Transfer  R.  Co.  v.  Greer, 
223  111.  104,  79  N.  E.  46.  Act  March  26,  1874, 
§  21  (1  Starr  &  C.  Ann.  St.  1896,  p.  1200),  as 
amended  by  Act  May  10,  1901  (Kurd's  Rev. 
St.  1905,  p.  631),  providing  for  establishment 
of  city  court  in  cities  of  3,000  or  more  when- 
ever council  shall  adopt  ordinance  or  reso- 
lution submitting  question  to  voters,  and 
two-thirds  votes  cast  shall  favor  establish- 
ment, held  not  to  delegate  legislative  power 
to  council  in  determining  whether  city  has 
3,000    inhabitants.      Id. 

95.  Amendment  of  Feb.  17,  1904,  to  Vicks- 
burg  City  Charter  1884  passed  in  manner 
provided  by  Code  1892,  §  3039,  creating  office 
of  police  justice,  and  designating  him  as 
presiding  officer  of  city  court  which,  in  his 
absence,  should  be  presided  over  by  mayor, 
held  not  to  create  new  court   but  only   new 


presiding  officers.     Ex  parte  Dickson   [Miss.] 
42   So.   233. 

96.  Hence  it  has  jurisdiction  of  writ  of 
error  signed  thereafter  but  before  qualifica- 
tion of  judges  and  organization  of  court. 
Gainesville  Midland  R.  Co.  v.  Jackson,  1  Ga. 
App.  632,  57   S.   E.   1007. 

97.  Laws  1883.  p.  20,  c.  26,  changing  name 
of  marine  court  of  the  City  of  New  York  to 
the  city  court  of  New  York  lield  not  to  ren- 
der former  an  extinct  court  whose  judgment 
could  not  be  made  basis  of  action.  Peace  v. 
Wilson,   186  N.   Y.   403,   79   N.   E.   329. 

98.  Order  of  district  court  of  Alaska 
abolishing  precinct,  annexing  its  territory  to 
that  of  another,  and  directing  commissioner 
to  "deliver  records  and  property  of  his  office" 
to  commissioner  of  precinct  to  whicli  it  is 
annexed,  transfers  pending  probate  matters. 
Cheney  v.  Alaska  Treadwell  Gold  Min.  Co. 
[C.  C.  A.]    148  F.  80S. 

99.  Acts  1905,  p.  46,  and  hence,  where 
motion  for  new  trial  is  made  in  new  county, 
bill  of  exceptions  and  transcript  should  be 
tiansmitted  by  clerk  of  court  of  new  county. 
Atlantic  &  B.  R.  Co.  v.  Johnson,  127  Ga.  392, 
56  S.  E.  482. 

1.  See   7   C.  L.   1000. 

This  section  treats  only  of  the  relation  of 
such  officers  to  the  court,  their  appointment, 
powers,  etc.,  being  elsewhere  treated.  See 
Clerks  of  Court,  9  C.  L.  572;  Sheriffs  and  Con- 
stables,  8   C.   L.    1897. 

2.  Will  take  judicial  notice  of  duty  to  be 
present  and  personal  order  of  court  is  not 
necessary.  Kelly  v.  The  United  States,  41 
Ct.  CI.  246.  Attorney  general  has  no  power 
to  take  from  crier  his  salary  as  such  on 
appointing  him  to  office  of  deputy  marshal 
Allen  V.  The  United  States,  41  Ct.  CI.  ^35. 

3.  Must  not  take  sides  in  controversy, 
and  it  is  error  to  include  in  report  docu- 
mentary evidence  tliat  particular  claimant 
has  no  lien  on  funds.  Watts  v.  Newberry 
[Va.]    57  S.   E.   657. 

4.  See  7  C.  L.  1000. 

5.  Act  No.  272,  p.  418,  Pub.  Acts  1905,  re- 
quiring judge  after  1905  to  designate  place 
when  fixing  time  for  holding  court  is  suffi- 
ciently complied  with  by  order  designating 
place,  but  leaving  time  as  previously  fixed. 
McCall  V.  Calhoun  Circuit  Judge.  146  Mich. 
319,  13  Det.  Log.  N.  757,  109  N.  W.  601.  Ob- 
ject of  Act  No.  272,  p.  418,  Pub.  Acts  1905. 
being  to  designate  places  for  holding  circuit 
court   in  certain   circuit,    its  title   "An   act   to 
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held  thereat.'^  The  county  seat  is  usually  designatecl,^  and,  where  it  is  provided  gen- 
erally that  court  shall  he  held  at  the  court  house,'^  an  act  designating  the  county  seat 
is  sufficiently  definite.'"  The  failure,  however,  to  designate  the  particular  building 
will  not  ordinarily  invalidate  the  proceedings."  In  Kentucky,  if  there  is  a  town 
larger  than  the  county  seat,  but  not  larger  than  fourth  class,  and  not  less  than  twelve 
miles  '-  by  the  most  convenient  route  usually  traveled  from  the  county  seat,^^  alter- 
nate sessions. of  the  circuit  court  must  be  held  thereat.  Offices  of  court  officials  must 
also  be  maintained  at  the  places  designated."  The  date  of  the  beginning  of  a  term 
is  usually  prescribed  by  statute  ^^  or  otherwise,  and  court  must  be  held  at  the  time 
fixed.'^  When  the  court  has  been  duly  convened,  the  term  continues  until  legally  ad- 
journed by  the  court ''  or  by  operation  of  law,'^  and  it  rests  within  the  discretion  of 
the  judge  as  to  how  often  it  shall  be  opened  for  incidental  business  after  the  close  of 
the  regular  business.'"  AVhether  the  commencement  of  another  term  in  the  same 
county  -°  or  another  -'  adjourns  a  pending  term  depends  upon  local  statute.    An  ad- 


designate  the  places  for  holding  the  circuit 
court  in  37th  judicial  circuit"  is  sufficient 
althoug-h  act  provides  details  carrying  out  its 
provisions.     Id. 

C.  Act  No.  272,  p.  418,  Pub.  Acts  1905. 
held  not  delegation  of  legislative  power  be- 
cause of  proviso  that  council  or  citizens  of 
place  to  which  two  terms  were  to  be  re- 
moved should  furnish  suitable  building,  jail, 
and  vaults,  which  were  to  be  subject  to  ap- 
proval of  judge.  McCall  v.  Calhoun  Circuit 
Judge.  146  Mich.  319,  13  Det.  Leg.  N.  757, 
109  N.  W.  601. 

7.  Motion  for  change  of  venue  under 
Revisal  of  1905,  §  425,  cannot  be  made  out 
of  district  where  action  is  pending.  Garrett 
&  Co.  V.  Bear  [N.  C]   56  S.  E.  479. 

S.  Except  as  provided  by  statute,  district 
court  must  sit  at  county  seat  for  trial  of 
actions  or  proceedings  involving  facts,  un- 
less parties  consent  to  trial  elsewhere.  Bell 
V.  Jarvis.  98  Minn.  109,  107  N.  W.  547.  Ap- 
plicable to  election  contest.  Id.  "Where  due 
objections  are  made  to  court  being  held  else- 
where they  are  not  waived  by  taking  part  in 
subsequent  proceeding.     Id. 

9.  Act  No.  272,  p.  418,  Pub.  Acts  1905, 
providing  that  two  terms  of  court  of  certain 
circuit  shall  be  held  at  county  seat  and  two 
at  another  city  modifies  Comp.  Laws  1897. 
§  305.  providing  that  terms  shall  be  held  at 
courthouse,  only  so  far  as  repugnant.  Mc- 
Call V.  Calhoun  Circuit  Judge,  146  Mich.  319, 
13   Det.  Leg.   N.   757,   109  N.   W.   601. 

10.  Act  No.  272,  p.  418,  Pub.  Acts  1905. 
McCall  V.  Calhoun  Circuit  Judge,  146  Mich. 
319.   13   Det.  Leg.  N.   757,   109  N.  W.   601. 

11.  Held  not  to  affect  conviction  in  ab- 
sence of  showing  of  prejudice.  In  re  Moran, 
203  U.   S.    96,   51  Law.   Ed.   105. 

12.  Acts  1906,  p.  339,  c.  71,  §  1,  held  not 
applicable  where  limits  of  larger  town  are 
between  nine  and  nine  and  one-half  miles 
from  limits  of  county  seat  along  county 
road,  and  distance  over  railroad  by  which 
most  of  the  travel  takes  place  is  eleven 
miles  between  limits,  but  thirteen  miles  be- 
tween stations.  City  of  Middlesborough  v. 
Pineville,    30    Ky.   L.    R.    331,    98    S.   "W.    298. 

13.  "County  seat"  held  not  to  refer  to 
county  buildings,  but  to  town  in  which  they 
are  located.  City  of  Middlesborough  v.  Pine- 
ville,   30    Ky.  L.    R.    331,    98    S.   W.    298. 

14.  Code  1896,  §  656,  requiring  register  in 
chancery  to  keep  his  office  at  place  at  which 


court  is  held,  only  requires  that  it  be  in 
same  town  or  city,  but  not  necessarily  in 
same  room,  or  even  in  courthouse.  White 
V.  Hewlett,   143  Ala.  374,   42   So.  78. 

15.  Acts  1903,  p.  539,  fixing  time  for  hold- 
ing court  in  seventh  circuit  though  local 
law  is  not  within  §  106,  Const.  1901,  as  to 
giving  notice  before  passage.  Ex  parte 
Birmingham  &  A.  R.  Co.,  145  Ala.  514,  42  So. 
118.  Where  act  establishing  courthouse 
at  particular  place  is  void,  dependent  act 
fixing  time  for  holding  court  therein  be- 
comes  inoperative.     Id. 

16.  Where  county  judge  and  county  com- 
missioners assembled  at  time  other  than 
prescribed  by  B.  &  C.  Comp.  915,  or  fixed  by 
general  order  of  court  made  and  entered  on 
journal,  etc.,  they  did  not  compose  county 
court.  State  v.  Rhodes  [Or.]  85  P.  332. 
Act  of  1905,  fixing  time  for  holding  court 
of  general  sessions  in  Cherokee  County, 
held  not  to  repeal  Code  Civ.  Proc.  1902,  §  27, 
providing  that  if  any  business  remains  be- 
fore court  of  general  sessions  on  day  fixed 
for  holding  court  of  common  pleas  the  latter 
may  be  adjourned.  State  v.  Hasty  [S.  C]  56 
S.   E.   669. 

17.  Judge  of  district  court  may  adjourn 
regular  term  without  day  and  order  to 
clerk  before  time  fixed  for  holding  is  suffi- 
cient. Russell  V.  State  [Neb.]  110  N.  W.  380. 
Under  Rev.  St.  1898,  §  673,  authorizing  ad- 
journment to  day  certain,  adjournment  sub- 
ject to  call  ends  term.  Myers  v.  East  Bench 
Irr.   Co.    [Utah]    89  P.   1005. 

18.  Where  judge  is  not  present  at  time 
set  for  opening  term,  and  court  is  not  ad- 
journed as  provided  by  Rev.  St.  1898  §  703, 
term  ends.  Myers  v.  East  Bench  Irr.  Co. 
[Utah]    89  P.   1005. 

19.  United  States  district  court  opened 
for  entry  of  orders  and  decrees  in  bank- 
ruptcy. Owen  v.  The  United  States,  41  Ct.  CI. 
69. 

20.  Where  two  terms  of  same  court  may 
be  held  at  same  time,  commencement  of  new 
term  does  not  terminate  current  one.  People 
v.  Warden  of  City  Prison,  117  App.  Div.  154, 
102  N.  Y.  S.  374.  Under  §  909,  Comp.  Laws 
1897,  term  of  district  court  continues  until 
day  fixed  for  commencement  of  another  term, 
unless  sooner  adjourned.  Territory  v.  Ar- 
niijo  [X  M.]  89  P.  267.  Code  Civ.  Proc.  §  45. 
and  Code  Cr.  Proc.  §  432,  providing  that  term 
may    be   continued   after   time    appointed,    to 


842 


COURTS  §  3. 


y  Cur.  Law. 


joiirnment  of  tlie  court  is  an  adjournment  of  the  term,  unless  the  order  or  a  statute 
otherwise  provides.--  Under  a  statute  providing  that  a  term  "shall  continue  until 
the  causes  therein  pending  are  disposed  of,"  the  term  continues  by  operation  of  law.-'' 
Trial  of  a  cause  at  the  wrong  term,-*  or  when  the  court  is  not  regularly  in  session,-^ 
unless  the  parties  consent  thereto,-"  is  generally  an  irregularity  only,  though  in  some 
states  the  proceedings  are  held  void  without  regard  to  consent  of  parties." 

The  Louisiana  court  of  appeals  may  hold  adjourned  sessions.-^  Under  the 
statutes  of  many  states,  a  judge  may  convene  special  terms  '^  under  certain  condi- 
tions,^*' by  proper  order,^^  and  upon  due  notice.^^  j^  Kentucky  an  order  calling  a 
special  term  of  circuit  court  for  trial  of  chancery  cases  need  not  specify  the  causes 
to  be  tried  thereat,^^  and,  where  the  call  is  regular,  failure  of  the  clerk  to  enter  the 
order  on  the  minutes  does  not  defeat  jurisdiction.^*  The  terms  of  court  held  at 
Mayaguez  at  the  time  regularly  designated  by  the  judge  are  not  "special  terms."  ^^ 


continue  a  case,  apply  only  to  terms  which 
terminate  at  a  particular  time  by  statute 
or  otherwise.  People  v.  Warden  of  City 
Prison,  117  App.  Div.  154,   102  N.  Y.  S.  374. 

21.  Holding  of  another  term  of  district 
court  in  another  county  by  same  judge  does 
not  terminate.  Territory  v.  Armijo  [N.  M.] 
89  P.  267.  Under  Klrby's  Dig.  §§  1320,  1531, 
intervention  of  regular  term  in  another 
county  ends  current  term  unless  continued 
by  order  of  court.  Roberts  &  Shatter  Co.  v. 
Jones    [Ark.]    101   S.   W.    165. 

22.  Record  entry  under  certain  date  that 
court  convened  and  continued  in  session  dur- 
ing the  day  "when  it  adjourned"  held  ad- 
journment of  term,  notwithstanding  a  sub- 
sequent direct  order.  Marengo  Sav.  Bank  v. 
Byington    [Iowa]    112   N.   W.   192. 

23.  No  act  on  part  of  court  is  necessary. 
Smith  V.   Chapman  &  Co.    [Ala.]    42   So.   817. 

24.  Although,  under  act  creating  October 
term  of  Chatham  superior  court,  case  was 
properly  triable  at  December  court  and  could 
not  be  tried  at  October  term  except  by  con- 
sent of  parties,  yet,  if  so  tried  without  con- 
sent, judgment  was  irregular  and  not  void. 
Horrigan  v.  Savannah  Grocery  Co.,  126  Ga. 
127,  54  S.  E.  961.  Issue  of  law  raised  by  de- 
murrer may  be  tried  at  special  term  for 
motions  on  consent.  Peabody  v.  West,  103 
N.  Y.  S.  942. 

2.5.  Under  statute  providing  that  court 
is  always  open  to  hear  actions  except  issues 
of  fact,  judgment  in  contested  case  rendered 
when  not  regularly  in  session  is  irregular 
only  and  cannot  be  vacated  after  time  of 
appeal  has  elapsed.  Lockard  v.  Lockard  [S. 
D.]   110  N.  W.  104. 

26.  Judgment  in  a  term  case  rendered  out 
of  statutory  term  is  valid  if  parties  consent 
thereto.  Hayward  v.  Fisher  [Neb.]  HO  N.  W. 
984. 

27.  Myers  v.  East  Bench  Irr.  Co.  [Utah] 
89  P.  1005. 

28.  Brown  v.  Louisiana  &  N.  W.  R.  Co., 
118  La.  87,  42  So.  656.  It  will  be  presumed 
that  session  was  an  adjourned  session  rather 
than  special  session  in  absence  of  showing, 
such  session  being  authorized.  Id.  Appear- 
ance and  trial  on  merits  waives  lack  of  due 
notice  of  time  of  holding  adjourned  session. 
Id. 

20.  Cobbey's  Ann.  St.  1903,  §  4735.  Rus- 
sel  V.  State  [Neb.]  110  N.  W.  380.  .Under 
Code  1896,  §§  928,  930,  circuit  judge  may  hold 
special  term  during  session  of  regular  term. 


Williams  v.  State,  147  Ala.  10,  41  So.  992. 
Under  Const,  art.  5,  §  7,  providing  that  legis- 
lature shall  have  power  to  autliorize  liolding 
of  special  term,  legislature  may  empower 
judge  to  fix  date  thereof.  Ex  parte  Boyd 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  64,  96  S.  W. 
1079.  Under  Const,  art.  5,  §  29,  commission- 
ers' court  has  exclusive  power  of  fixing  time 
for  any  term,  and  Code  Cr.  Proc.  1895,  art. 
572,  authorizing  county  judge  to  hold  special 
terms  for  trial  of  certain  criminal  cases,  is 
unconstitutional.  Ex  parte  Cole  [Tex.  Cr. 
App.]  101  S.  W.  249.  Record  on  appeal  from 
judgment  rendered  at  special  term  which 
does  not  show  organization  of  court,  or  tliat 
term  was  held  in  compliance  with  statute, 
does  not  show  appealable  judgment.  Tid- 
more  v.  Perritt  [Ala.]   42  So.  818. 

30.  Under  Ky.  St.  1903,  §  964,  circuit  judge 
may  call  special  term  to  try  two  persons 
jointly  indicted  for  murder.  Fitzgerald  v. 
Commonwealth,  30  Ky.  L.  R.  349,  98  S.  W.  319. 
Special  term  may  be  called  for  purpose  of 
passing  sentence  under  statute  enacted  sub- 
sequent to  conviction,  it  not  being  objection- 
able as  ex  post  facto.  Ex  parte  Boyd  [Tex. 
Cr.   App.]    17   Tex.   Ct.   Rep.   64,   96   S.   W.    1079. 

31.  Acts  29th  Leg.  (Gen.  Laws  1905.  p. 
116,  c.  83,  §  1)  held  to  repeal  provision  of 
Sayles'  Rev.  Civ.  St.  tit.  28,  c.  4,  requiring 
order  to  be  made  at  preceding  term,  and 
hence  order  may  be  made  during  vacation. 
Ex  parte  Boyd  [Tex.  Cr.  App.]  17  Tex.  Ct. 
Rep.    64,    96    S.    W.    1079. 

32.  Under  Acts  29th  Leg.  (Gen  Laws  1905, 
p.  116,  c.  83,  §  1),  together  with  Rev.  St.  1895, 
arts.  1113,  1114  providing  tliat  judge  of  dis- 
trict court  may  call  special  term  during  va- 
cation, and  that  former  laws  are  repealed 
only  so  far  as  inconsistent,  posting  of 
thirty  days'  notice  in  compliance  with  Rev. 
St.  1895,  art.  1115,  is  proper.  Ex  parte  Boyd 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  64,  96  S.  W. 
1079.  Const.  1898,  art.  117,  making  sessions 
of  district  court  continuous  for  ten  months, 
and  authorizing  judge  to  hold  court  wlien  in 
his  opinion  it  may  be  necessary,  held  to 
supersede  Rev.  St.  1870,  §  1932,  requiring 
posting  and  publishing  of  notice.  State  v. 
Freddy,  118  La.  468,  43  So.  53. 

3.1.  Order  under  Gen.  St.  p.  370,  c.  28.  art. 
6,  §  1.  Potter  V.  Potter's  Receiver  [Ky.]  101 
S.  W.   905. 

34.  Ex  parte  N«il   [Miss.]    43  So.  615. 

35.  Act  April  12,  1900,  §  34,  construed 
to   mean   that  time   for  holding  term   should 
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§  4.  Conduct  071  d  regulation  of  husiness.^^— Courts  of  record  may  adopt  rea- 
sonable and  necessary  rules  for  the  transaction  and  regulation  of  their  business," 
provided  they  do  not  contravene  positive  statute,^^  or  substantially  impair  a  statutory 
right/^  and  may  prescribe  reasonable  penalties  for  the  violation  thereof,*"  the  in- 
fliction of  which  rests  in  the  discretion  of  the  court.*^  A  rule  once  established  con- 
tinues until  abrogated  or  superseded,*^  and  can  be  waived  only  by  the  beneficiary.*^ 
The  practice  and  procedure  to  be  followed  in  particular  inferior  courts  are  frequently 
prescribed  by  statute.** 


be  "speciaUy"  designated  by  judge,  and  not 
that  term  should  be  special  one.  American 
R.  Co.  V.  Castro,  204  U.  S.  453,  51  Law.  Ed. 
564. 

36.  See  7  C.  L.  1002.  Conduct  of  trials, 
see  Trial,   8   C.  L.   2161. 

37.  Where  jurisdiction  over  subject-mat- 
ter is  conferred,  but  details  of  procedure  are 
not  provided  court  may  establish  such  pro- 
cedure as  may  be  necessary.  Election  con- 
test. Whaley  v.  Bayer,  99  Minn.  397,  109  N. 
'W.  596,  820.  Under  St.  1869,  p.  733,  c.  416, 
standing  justice  of  district  court  may  pro- 
mulgate reasonable  rules.  Gardner  v.  But- 
ler,  193  Mass.   96,  78  N.  E.  885. 

Particular  rules  sustained  and  applied: 
Prohibiting  change  in  pleadings  after  case 
is  set  for  trial  except  upon  good  cause 
shown.  Chicago  Title  &  Trust  Co.  v.  Core, 
126  111.  App.  272.  Supreme  Court  Rule  12 
(28  South,  iv),  denying  rehearing  on  orders 
granting  or  refusing  a  rule  nisi  on  applica- 
tion for  mandamus,  sustained.  Stale  v.  Sum- 
mit Lumber  Co..  117  La.  643,  42  So.  195.   Rule 

4,  §  1,  providing  for  certain  proceedings  in 
vacation,  held  not  to  exceed  authority  con- 
ferred on  court  en  banc  to  adopt  rules. 
Conery  v.  His  Creditors,  118  La.  864,  43  So. 
530.  Rule  6,  requiring  bonds  in  district 
court  to  be  acknowledged  in  like  manner  as 
deeds  before  same  shall  be  received  or  filed, 
being  valid  exercise  of  power  under  Comp. 
Laws,  §  874,  has  force  and  effect  of  a  statute. 
Hendry  v.  Cartwright  [N.  M.]  89  P.  309. 
Rule  of  circuit  court  held  to  permit  judge 
to  hear  contested  motions  in  its  discretion 
without  placing  it  on  contested  motion  cal- 
endar. Hunt  V.  Pronger,  126  111.  App.  403. 
Rule  14,  subd.  3,  proving  for  production  of 
an  "article  or  property"  for  inspection,  does 
not  authorize  order  compelling  assembling 
and  operation  of  machine.  Pina  Maya-Sosal 
Co.  V.  Squire  Mfg.  Co.,  105  N.  Y.  S.  482.  Rule 
4  held  to  authorize  hearing  of  opposition  to 
appointment  of  syndics  in  vacation  time. 
Conery  v.  His  Creditors,  118  La.  864,  43  So. 
530. 

Where  a  right  is  asserted  under  rule  of 
court,  record  promulgating  such  rule  must 
be  put  in  evidence.  Chicago  City  R.  Co.  v. 
Gregory,   123   111.   App.   259. 

38.  Where  rule  violates  statute,  latter 
controls.  Twaddle  v.  Winters  [Nev.]  89  P. 
289.  Rule  requiring  new  notes  of  issue 
to  be  filed  for  purpose  of  making  new  cal- 
endar held  void  in  so  far  as  it  conflicted 
with  Code  Civ.  Proc.  §  977.  Rauchberger  v. 
Interurban  St.  R.  Co.,   52  Misc.   518,  102  N.  Y. 

5.  561.  Code  Civ.  Proc.  §  803,  authorizing 
court  to  compel  production  of  a  "book,  doc- 
ument, or  other  paper,"  does  not  authorize 
rule  14  subd.  3,  requiring  production  of  per- 
sonal property  generally.  Pina  Maya-Sisal 
Co.    V.    Squire    Mfg.    Co.,    105    N.    Y.    S.    482. 


Supreme  Court  Rule  9,  providing  for  substi- 
tution of  personal  representative  upon  death 
of  party  to  appeal,  does  not  conflict  with 
Comp.  Laws,  §  3111,  the  statute  being 
broader.  Twaddle  v.  Winters  [Nev.]  89  P 
289.  Rev.  St.  1898,  §  3131,  providing  that 
cases  shall  be  placed  on  calendar  in  order 
and  remain  there  until  disposed  of  or 
dropped  by  consent  of  parties  or  order  of 
court,  does  not  prevent  adoption  of  rule  re- 
quiring that  cases  shall  be  noticed  for  trial 
before  being  placed  on  calendar,  although  on 
previous  calendar.  Riddle  v.  Quinn  [Utah] 
90  P.  893.  Nor  is  such  rule  in  conflict  with 
Rev.  St.  §  3132,  providing  that  either  party 
may  bring  issue  to  trial  in  absence  of  other 
party,  which  is  applicable  only  to  cases  on 
calendar.     Id. 

39.  Rule  requiring  party  to  make  re- 
quests for  instructions  before  he  "rests  his 
case,"  and  to  cite  authorities  supporting 
same,  is  void  in  view  of  Rev.  St.  1898,  §  2853, 
conferring  right  to  have  correct  and  appre- 
ciable instruction  given.  Odegard  v.  North 
Wisconsin  Lumber  Co.,  130  Wis.  659,  110  N. 
W.  809. 

40.  Where  new  note  of  issue  was  made 
out  and  failure  to  file  was  due  to  neglect  of 
law  clerk  or  clerk  of  court  dismissal  of  ac- 
tion for  failure  to  comply  with  rule  is  too 
harsh  where  statute  of  limitations  will  pre- 
vent new  action.  Rauchberger  v.  Interurban 
St.  R.  Co.,  52  Misc.  518,  102  N.  Y.  S.  561. 

41.  Appeal  dismissed  for  failure  to  timely 
file  briefs.  Missouri,  K.  &  T.  R.  Co.  v.  Kidd 
[C.  C.  A.]    146   F.   499. 

42.  Rule  established  by  one  judge  is 
binding  though  successor  does  not  formally 
adopt  same.  Berthelot  v.  Hotard,  117  La. 
524.   42   So.   90. 

43.  Court  may  violate  rule  for  its  benefit 
unless  injustice  will  result  to  parties.  Hunt 
V.  Pronger,  126  111.  App.  403.  Parties  cannot 
by  stipulation  waive  rules  formulated  for 
court's  benefit.  Timely  filing  of  briefs. 
Missouri,  K.  &  T.  R.  Co.  v.  Kidd  [C.  C.  A.] 
146  F.  499. 

44.  General  law  regulating  practice  in 
county  courts  and  "city  courts"  established 
on  recommendation  of  grand  juries  (Cr.  Code 
1895,  §  777  et  seq.)  does  not  apply  in  criminal 
court  of  Atlanta,  but  its  practice  is  regulated 
by  act  Sept.  6,  1891,  Acts  1890-91,  p.  935. 
Mitchell  V.  State,  126  Ga.  84,  54  S.  E.  931. 
Under  B.  &  C.  Comp.  §  1100,  county  court 
while  exercising  probate  Jurisdiction  should 
follow  practice  in  equity  as  distinguished 
from  law.  In  re  Morrison's  Estate  [Or.]  87 
P.  1043.  While,  generally,  rules  of  practice 
in  superior  court  are  applicable  to  city  court 
of  "Wasliingrton  as  to  cases  returnable  to 
monthly  term  practice  in  superior  court  in 
regard  to  appearance  days,  allowance  of 
thirty   days    in    which    to    open    defaults,    and 
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Under  the  conformity  act,^^  the  practice  and  procedure  in  inferior*^  Federal 
courts  in  actions  at  law  must  conform  as  near  as  may  be  to  that  of  the  state  wherein 
the  action  is  brought/^  unless  otherwise  expressly  provided  by  act  of  congress.*® 
WTiile  state  statutes  creating  substantive  rights  are  controlling  on  the  Federal 
equity  courts/®  those  relating  to  practice  and  procedure  are  not/*'  though  they  are 
frequently  followed.^^  During  the  term  ^-  all  proceedings  are  under  the  control  of 
the  court/^  and  records  may  be  corrected  ^*  while  sitting  in  the  same  county.^^ 
Every  court  has  inherent  power  to  control  execution  of  its  processes  to  the  end  of 
preventing  an  abuse  thereof  .^^ 

§  5.  Rules  of  decision;  decisions  and  reports  theveof. — The  necessity  of  find- 
ings by  trial  ^^  and  appellate  courts/^  the  doctrine  of  stare  decisis,  and  the  effect  of 
decisions  as  precedents/®  are  elsewhere  treated.  Where  an  appellate  court  is  com- 
posed of  several  members,  a  concurrence  of  a  majority^"  as  constituted  at  time  of 
decision  ®^  is  necessary  to  a  decision. °- 


discretionary  power  to  do  so  thereafter,  is  I 
not  applicable.  Thurmond  v.  Groves  &  Co., 
126  Ga.  779,  55  S.  E.  915.  Power  and  practice 
of  territorial  court  in  revival  of  suit  upon 
death  of  party  is  governed  by  territorial 
statutes,  and  not  by  acts  of  congress.  Wil- 
hite  V.  Skelton  [C.  C.  A.]  149  P.  67.  Ex- 
cept as  provided  by  rules  and  code  of  civil 
procedure,  practice  in  court  of  claims  is 
same  as  in  supreme  court.  Code  Civ.  Proc. 
265.  Spencer  v.  State,  187  N.  Y.  484,  80  N.  E. 
375.  Rule  that  failure  to  renew  motion  for 
nonsuit  at  end  of  case  is  admission  of  ques- 
tion for  jury  and  waiver  of  right  of  dis- 
missal as  matter  of  law  held  applicable.  Id. 
Code  Alaska,  §  911,  providing  that  if  course 
of  proceeding  be  not  specifically  pointed  out 
by  code  any  suitable  process  or  mode  of 
proceeding  may  be  adopted,  most  conform- 
able to  spirit  of  code,  applies  only  where 
jurisdiction  has  been  regularly  acquired,  and 
course  of  proceeding  has  not  been  prescribed. 
Martin  v.  White    [C.  C.  A.]    146   F.   461. 

45.  See  7  C.  L.   1002. 

46.  Has  no  application  to  Federal  appel- 
late courts.  Francisco  v.  Chicago  &  A.  R.  Co. 
[C.   C.   A.]    149   F.   354. 

47.  Rev.  Laws  Mass.  c.  167,  §  80,  as  to 
ground  of  attachment.  United  Waterworks 
Co.  V.  Stone,  143  F.  1022.  Under  Rev.  St. 
Mo.  1899.  §  596  (Ann.  St.  1906,  p.  022),  want 
of  jurisdiction  may  be  raised  by  answer. 
Cole  V.  Carson  [C.  C.  A.]  153  F.  278.  While 
Federal  court  may  follow  in  service  of  writ 
of  scire  facias  methods  of  service  of  similar 
writs  of  state  courts,  it  may  prescribe  its 
own  service  according  to  course  of  common 
law.  Collin  County  Nat.  Bk.  v.  Hughes  [C. 
C.  A.]  152  F.  414.  U.  S.  Rev.  St.  §  1014,  re- 
quiring proceedings  relating  to  arrest,  bail, 
etc.,  to  conform  to  state  practice,  has  no 
application  to  Inquiry  on  application  for  re- 
moval of  one  indicted  to  another  district  for 
trial.  Tinsley  v.  Treat,  205  U.  S.  20,  51  Law. 
Ed.   689. 

48.  Competency  of  Interested  witnesses 
in  the  Federal  courts  is  controlled  by  Rev. 
St.  U.  S.  §  858  (U.  S.  Comp.  St.  1901.  p.  659), 
and  not  by  state  statute.  Huntington  Nat. 
Bk.  v.  Huntington  Distilling  Co.,   152   F.   240. 

49.  Code  Civ.  Proc.  N.  Y.  §  66,  creating 
attorney's  lien  on  cause  of  action,  etc.,  and 
providing  for  enforcement  thereof,  held  not 
mere  practice  act,  but  to  create  substantive 
rights.    In  re  Baxter  &  Co.  154  F.  22. 


50.  Under  Rev.  St.  §  913  (U.  S.  Comp.  St. 
1901,  p.  683),  must  conform  to  rules  and 
usages  which  belong  to  equity  courts  and 
to  rules  of  court.  Bryant  Bros.  Co.  v.  Rob- 
inson [C.  C.  A.]  149  F.  321.  Power  and  prac- 
tice are  derived  from  constitution,  acts  of 
congress,  common  law,  ancient  English  stat- 
utes, and  rules  and  practice  of  United  States 
courts  unaffected  by  state  statutes  of  prac- 
tice of  their  courts.  Francisco  v.  Chicago 
&  A.  R.  Co.  [C.  C.  A.]  149  F.  354.  State  stat- 
ute prohibiting  appointnient  of  nonresident 
receivers  does  not  control  Federal  court. 
City  of  Defiance  v.  McGonigale  [C.  C.  A.]  150 
F.   689. 

51.  State  statutes  regulating  service  of 
subpoenas  on  foreign  corporations  will  be 
followed  by  Federal  court  in  equity.  Toledo 
Computing  Scale  Co.  v.  Computing  Scale  Co. 
[C.  C.  A.]    142   F.   919. 

52.  Court  at  special  term  cannot  amend 
verdict  rendered  at  trial  term  after  end 
thereof,  though  same  judge  presides.  Flem- 
ing v.  Jacob,  103  N.  Y.  S.  209.  Court  may  at 
subsequent  term  correct  its  record  falsely 
reciting  date  of  filing  motion  where  cause 
was  continued  to  next  term.  York  v.  Stig- 
all,   204   Mo.    407,   102   S.   W.    987. 

53.  May  set  aside  confirmation  of  sale. 
Hansford  v.  Tate,  61  W.  Va.  207,  56  S.  E.  372. 

54.  Erroneous  entry  of  term  adjourn- 
ment may  be  corrected  by  entry  nunc  pro 
tunc.  Marengo  Sav.  Bk.  v.  Byington  [Iowa] 
112   N.   W.    192. 

55.  District  judge  while  holding  court  in 
one  county  has  no  power  to  correct  court 
records  of  another  county  in  his  district. 
W'illiams  v.  Dean   [Iowa]   111  N.  W.  931. 

50.  To  stay  execution  to  allow  investi- 
gation of  prisoner's  sanity.  Ex  parte  State 
[Ala.]    43    So.    490. 

57.  See  Verdicts  and  Findings,  8  C.  L. 
2245. 

58.  See  Appeal  and  Review,  §  15D,  9  C.  L. 
226. 

59.  See  Stare  Decisis,   8  C.   L.  1965. 

60.  Mugge  V.  Tate,  Jones  &  Co.  [Fla.]  41 
So.  603.  Where  three  justices  of  district 
court  of  appeals  are  unable  to  agree,  writ  of 
habeas  corpus  must  be  denied  under  Const, 
art.  6,  §  4.  Ex  parte  Sauer,  3  Cal.  App.  237, 
84  P.  995.  Although  case  was  argued  before 
special  judge,  sitting  in  place  of  chief  jus- 
tice, and  two  regular  judges,  opinion  read  by 
chief  justice  and  concurred  in  by  two  regular 
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Publication  of  judicial  opinions. — Where  decisions  are  published  by  the  state 
uncop}' righted,  they  may  thereafter  be  privately  published  ^"  by  anyone  not  re- 
stricted by  contract  ®*  or  by  his  relation  to  the  state,®^  but  a  publisher  has  only  a  re- 
stricted right  of  access  thereto  for  the  purpose  of  making  copies.^®  The  clerk  may 
furnish  copies  in  advance  of  the  official  publication,^^  and  if  uncertified  at  less  than 
the  rate  prescribed  for  certified  copies. ^^  The  supreme  court  has  jurisdiction  to  act 
on  the  petition  of  its  clerk  for  a  construction  of  the  law  as  to  his  duties  in  respect  to 
its  opinions.^® 

COVENANT,  ACTION  OF." 

Covenant  is  the  appropriate  action  to  recover  damages  for  the  breach  of  a  con- 
tract under  seal.'^  Allegations  negativing  the  words  of  the  covenant  are  usually  suf- 
ficient averments  of  the  breach."^  In  Illinois  plaintiff  may  proceed  to  trial  although 
all  of  the  defendants  have  not  been  served.'^^ 

Covenants,  see  latest  topical  index. 


COVENANTS    FOR    TITLE. 


§  1.     Making    of    Covenants;    Persons 
Estates  Benefited  or  Bound  (S4«). 


and 


Performance    or    Breach    (846). 
Enforcement  of  Covenants    (847). 


Scope  of  title. — This  article  treats  only  of  covenants  usually  contained  in  deeds. 
Those  in  leases,"*  covenants  restrictive  of  the  use  of  land  ^^  and  relative  to  affirmative 
burdens  not  pertaining  to  title,'*'  and  warranty  in  the  sale  of  personal  propert}^^^  are 
treated  in  appropriate  topics. 


judges  is  valid.  Bowles  v.  ^\'ood  [Miss.]  44 
So.  169.  Not  necessary  that  full  bench  par- 
ticipate in  decision.  Greene  County  v. 
Wrig-ht,  127  Ga.  150,  56  S.  E.  288.  See  Appeal 
and  Review,  9  C.  L.  108. 

61.  Wliere  case  was  argued  and  submitted 
before  constitutional  supreme  court  was 
clianged  from  three  to  seven  numbers,  but 
was  decided  tliereafter,  no  valid  opinion 
could  be  given  by  two  judges.  Denver  &  R. 
G.  R.  Co.  V.  Burchard,  35  Colo.  539,  86  P. 
749. 

62.  "U'here  evenly  divided,  judgment 
stands  affirmed  by  operation  of  law.  Mugge 
V.  Tate,  Jones  &  Co.  [Fla.]  41  So.  603:  Clark 
V.  Wabash  R.  Co.,  132  Iowa,  11,  109  N.  W.  309. 

63.  State  V.  State  Journal  Co.  [Neb.]  110 
N.  W.  7  63. 

64.  V\^here  right  to  publish  reports  has 
become  public,  agreement  not  to  publish  will 
not  be  implied  from  contract  with  state  to 
print  and  manufacture  reports  for  state  and 
to  deliver  plates  to  state.  State  v.  State 
Journal    Co.    [Neb.]    110    N.    W.    763. 

65.  Contract  between  state  and  another 
that  latter  should  print  and  manufacture  for 
former  certain  supreme  court  reports,  and 
that  "plates"  so  used  should  become  property 
of  state,  does  not  constitute  such  person 
agent  of  state  in  the  "publishing  business" 
so  as  to  prevent  him  from  publishing  on  own 
account.  State  v.  State  Journal  Co.  [Neb.] 
110  N.  W.  763.  But  law  will  imply  agree- 
ment not  to  use  property  of  state  for  any 
purpose    not    contemplated    by    contract.      Id. 

66.  Clerk  may  prescribe  reasonable  rules 
and  regulations.  Ex  parte  Brown,  166  Ind. 
593,    78    N.    E.    553. 

67.  Notwithstanding  Const,  art.  7,  §  6,  di- 
recting legislature  to  provide  for  publication 
and  prohibiting  any  judge  from  publishing 
same.  Ex  parte  Brown,  166  Ind.  593,  78  N.  E. 
553. 


68.  Burns'  Ann.  St.  1901,  §  7798  (Rev.  St. 
1881,  §  5831),  prescribing  the  fee  to  be 
charged  by  clerk  for  copies  of  opinions,  ap- 
plies only  to  certified  copies.  (Ex  parte 
Brown,  116  Ind.  593,  78  N.  E.  553),  and  clerk 
may  furnish  uncertified  carbon  copies  at  less 
rate  (Id.). 

69.  As  to  his  right  to  furnish  uncertified 
copies  of  opinions  at  less  than  statutory  rate 
for  certified  copies,  and  his  rights  and  duties 
as  to  permitting  a  publisher  access  to  office 
for  purpose  of  making  copies.  Ex  parte 
Brown,  166  Ind.  593,  78  N.   E.  553. 

70.  See  7  C.  L..  1004. 

71.  Assumpsit  will  not  He.  Fry  v.  Talbott 
[Md.]  66  A.  664.  For  breach  of  covenants  for 
title.  Hayden  v.  Patterson  [Colo.]  88  P.  437. 
Suit  by  subcontractor  in  name  of  United 
States  against  contractor,  by  virtue  of  act 
of  congress  of  Aug.  13,  1894,  for  work  and 
material  furnished  contractor  under  contract, 
is  upon  bond  of  contractor,  and  not  on  con- 
tract to  furnish  labor  and  materials,  hence 
covenant  lies  though  latter  contract  is  not 
under  seal.     Purington  v.  U.   S.,   126  111.  App. 

72.  Special  averments  are  necessary  only 
when  general  assignment  does  not  show 
breach.  Damren  v.  Trask  [Me.]  65  A.  513. 
Petition  construed  to  sufficiently  allege 
breach  of  covenant  in  refusing  to  pay  for 
clapboards  taken,  and  in  refusing  to  take 
and    pay    for    the    remainder.     Id. 

73.  Under  Practice  Act  (R.  S.  c.  110,  §  10). 
others  may  be  made  parties  to  judgment  by 
scire  facias.  Purington  v.  U.  S.,  126  111.  App. 
323. 

74.  See  Landlord  and  Tenant,  8  C.  L.  656. 

75.  See  Buildings  and  Building  Restric- 
tions,  9  C.  L.   441. 

76.  See  Real  Property,  8  C.  L.  1676. 

77.  See  Sales,  8  C.  L..  1751. 
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§  1.  Mali'ng  of  covenants;  persons  and  estates  benefited  or  bound.'^ — In  some 
states,  covenants  are  implied  from  the  use  of  certain  words  unless  a  contrary  intent  is 
clearly  manifest.'^  Knowledge  by  the  covenantee  that  a  part  of  the  land  is  enclosed 
by  another  does  not  restrict  the  covenants.^**  While  a  warranty  by  an  executor  in  his 
official  capacity  binds  him  personally  unless  a  contrary  intent  is  clear,^^  yet,  if  the 
restriction  is  placed  on  the  title  warranted,  it  will  be  given  effect.^-  The  mere  except- 
ing of  a  particular  incumbrance  from  the  covenant  in  respect  thereto  does  not  impose 
any  burden  upon  the  covenantee,^^  or  create  any  rights  in  favor  of  the  holder 
thereof.^*  The  general  doctrine  of  covenants  running  with  the  land  is  discussed  else- 
where.^^ 

§  2.  Performance  or  breach.^^ — AATiere  covenants  are  independent,^^  violation 
of  any  one  gives  a  cause  of  action. 

Against  incunibrances.^^ — The  covenant  against  incumbrances  is  a  personal 
covenant  in  praesenti  and  does  not  run  with  the  land.^®  An  incumbrance  is  a  right 
subsisting  in  a  third  person  to  the  diminution  of  the  value  of  the  estate  but  con- 
sistent with  a  fee  in  the  convenantor.''°  AVhile  the  covenant  is  broken  by  a  lien  es- 
tablished after  the  execution  of  the  deed,  but  which  attaches  by  operation  of  law  as 
of  a  prior  date,®^  it  is  not  broken  by  an  incumbrance  assumed  by  the  covenantee  as 
a  part  of  the  consideration,''-  nor  is  a  covenant  against  "incumbrance  made  by  me" 
violated  by  an  easement  acquired  by  eminent  domain. ^^ 

The  covenant  of  seisin  and  right  to  convey'-'*  is  broken  when  made  ^^  as  to  land 


though     covenantee 
inclosed  by  another. 


78.  See   7   C.   L.   1004. 

79.  Under  Rev.  St.  1901,  par.  728,  covenant 
against  incumbrances  is  implied  from  use 
of  word  "grant"  or  "convey"  in  fee  simple 
conveyance  unless  negatived  by  express 
terms.  Sherman  v.  Goodwin  [Ariz.]  89  P. 
517.  Assignment  of  contract  conveying  trees 
as  realty  in  the  words  "do  hereby  sell,  as- 
sign, transfer  and  set  over  unto  said  party 
of  the  second  part  all  his  right,  title,  and 
interest  in  and  to  a  certain  contract"  held 
not  to  imply  a  warranty.  Pierce  v.  Coryn, 
126   111.  App.   244. 

80.  Where  title  fails  because  of  adverse 
possession    of    part,    warrantor    is    liable    al- 

kr\ew     such     part     was 
Mayer  v.  Wooten   [Tex. 
Civ.  App.]   102  S.  W.  423. 

81.  Mere  words  "executor  as  aforesaid" 
after  name  of  the  warrantor  held  insuffi- 
cient to  restrict.  Baxter  &  Co.  v.  Camp,  126 
Ga.   354,   54  S.  E.   1036. 

82.  V\'arranty  of  such  title  "as  vested  in 
him  as  executor  as  aforesaid"  held  not  a 
warranty  of  the  title  generally.  Baxter  & 
Co.  V.  Camp,  126  Ga.  354,  54  S.  E.  1036. 

83.  Excepting  of  street  assessments  does 
not  impose  obligation  on  grantee  to  pay 
same.  Waldschmidt  v.  Bowland,  4  Ohio  N.  P. 
(N.  S.)   411. 

84.  Covenant  against  incumbrances  ex- 
cept dower  of  certain  person,  "which  claim 
for  dower  said  second  party  is  to  procure 
without  cost  to  party  of  first  part"  held  not 
to  create  trust  in  favor  of  widow  witli  lien 
on  lot  for  value  thereof.  Cain's  Adm'r  v. 
Kentucky  &  Indiana  Bridge  &  R.  Co.,  30  Ky. 
L.  R.  593,  99  S.  W.  297.  Nor  did  it  impose  upon 
the  vendee  any  obligation  to  compel  widow 
to  assert  her  claim  or  to  take  legal  steps 
to  divest  her  of  it.  Id.  Recital  in  covenant 
of  warranty,  "except  maturing  street  assess- 
ments on  Floral  avenue  which  the  grantee 
assumes    and    agrees    to    pay,"    construed    to 


relieve  grantor  from  liability  on  account  of 
said  assessment,  and  not  contract  inuring  to 
benefit  of  municipality.  Bell  v.  Norwood,  8 
Ohio  C.  C.   (N.  S.)   435. 

85.  See  Real  Property,   8   C.  L.   1676. 

86.  See   7   C.   L.    1005. 

87.  Covenant  against  incumbrances  and 
covenant  to  warrant  and  defend  held  inde- 
pendent. Weeks  v.  Grace  [Mass.]  80  N.  E. 
220. 

88.  See  7  C.  L.  1005. 

89.  Hence  covenantee  may  sue  thereon 
though  he  has  conveyed  land.  Thompson  v. 
Richmond    [Me.]    66  A.   649. 

90.  Held  an  Incumbrance:  Tax  lien.  White 
V.  Gibson,  146  Mich.  547,  13  Det.  Leg.  N.  872. 
109  N.  W.  1049.  Unexpired  lease.  Sugarman 
V.  Goldberg,  100  N.  Y.  S.   1012. 

Held  not  an  incumbrance:  Cost  of  curbing 
until  included  in  assessment  of  land  taxes. 
Bowers  v.  Narragansett  Real  Estate  Co.  [R. 
I.]' 67  A.  521.  Agreement  between  lot  owner 
and  city  whereby  latter  w^as  to  have  five 
feet  of  lot  for  widening  street  if  done  within 
one  year  is  not  an  incumbrance  after  ex- 
piration of  year  for  performance.  Fleet  v. 
Wait    [Vt.]    66   A.    1031. 

91.  Confirmation  of  drainage  assessment 
creating  lien  attaching  as  of  time  of  filing  of 
petition  for  drain.  Pierse  v.  Bronnenberg's 
Estate    [Tnd.  App.]    79  N.   E.   419. 

92.  Where  consideration  is  stated  gener- 
ally in  deed,  such  assumption  may  be  shown 
by  parol  evidence  though  deed  is  executed 
pursuant  to  written  contract  which  did  not 
cite  such  consideration.  Pierse  v.  Bronnen- 
berg's Estate   [Ind.  App.]    79  N.  E.  419. 

93.  Weeks  v.   Grace    [Mass.]    80   N.   E.    220. 

94.  See   7  C.  L.   1005. 

95.  Legal  title  in  trustee.  Jones  v.  Hasel- 
tine,  124  Mo.  App.  674,  102  S.  W.  40.  Or  at 
least  upon  rendition  of  decree  establishing 
adverse  title.  Hayden  v.  Patterson  [Colo.] 
88     P.     437.       Hence     covenantee     may     sue 
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covered  thereby  °^  without  an  eviction.^'  In  Missouri  however,  the  covenant  implied 
from  the  use  of  words  "grant,  bargain,  and  sell"  is  one  of  indemnity  and  runs 
witli  the  land,^^  the  action  for  substantial  damages  accruing  upon  eviction.^^ 

The  covenant  of  warranty,^  while  unbroken,-  runs  with  the  land,^  and  is  not 
bioken  until  eviction,  actual  or  constructive,*  entire  or  partial,^  under  paramount 
title.*'  The  covenant  does  not  extend  to  land  mistakenly  included  in  the  deed,^  and 
the  use  of  the  words  "more  or  less"  after  the  acreage  statement  is  usually  construed 
to  limit  the  warranty  to  unreasonable  deficiencies.^  Failure  of  title  through  cove- 
nantee's default  is  a  valid  defense."  A  warranty  against  claims  arising  "by,  through, 
or  under  me"  is  not  broken  by  an  easement  acquired  by  eminent  domain.^"  An  in- 
termediate covenantee  cannot  sue  his  covenantor  until  he  has  been  held  by  his  cove- 
nantee in  damages. ^^ 

The  covenant  for  quiet  enjoyment^-  is  broken  only  by  an  eviction  ^^  under  a 
lawful  claim. ^^    The  covenant  may  be  limited  b}'  appropriate  language.^^ 

§  3.     Enforcement  of  covenants}^' — The  suit  must  be  instituted  within  the  time 


though    he    has    sold    land.      Eames    v.    Arm- 
strong,  142   N.   C.   506,   55   S.  E.   405. 

96.  Habendum,  in  deed  conveying  two 
tracks,  was  to  have  and  to  hold  "the  afore- 
said tracts"  together  with  rights  to  entire 
property  known  as  R.  property.  Covenant 
of  seisin,  which  was  continuation  of  haben- 
dum, was  to  "said  premises."  Held  that 
covenant  extended  to  C.  tract  though  not 
p^rt  of  R.  tract.  Eames  v.  Armstrong.  142  N. 
C    506,   55  S.  E.   405. 

97.  Eviction  or  threatened  litigation  not 
necessary.  Eames  v.  Armstrong,  142  N.  C. 
506,  55  S.  E.  405.  Damages  resulting  from 
outstanding  title  is  sufficient  without  evic- 
tion. Jones  V.  Haseltine,  124  Mo.  App.  674, 
102   S.  W.   40. 

98.  Quick  V.  Walker,  125  Mo.  App.  257, 
102    S.   W.    33. 

99.  Leet  v.  Gratz  [Mo.  App.]  101  S.  W. 
696. 

1.  See  7  C.  L.  1006.  Action  held  on  spe- 
cial covenant  to  refund  for  acreage  shortage, 
and  not  on  general  warranty.  Holt  v.  Myn- 
hier's  Adm'x,   29  Ky.  L.   R.    819,   96   S.   W.   477. 

2.  After  breach  a  covenant  of  warranty 
becomes  a  mere  chose  in  action  and  does 
not  run  with  the  land.  DeLong  v.  Spring 
Lake  Beach  Improvement  Co.  [N.  J.  Law.]  66 
A.  591. 

3.  Quick  V.  Walker,  125  Mo.  App.  257.  102 
S.  W.  33. 

4.  Held  broken  when  covenantee  of  va- 
cant property  purchases  paramount  title  to 
protect  own.  Hayden  v.  Patterson  {Colo.] 
88  P.  437.  Where  decree  of  partition  orders 
sale,  and  covenantee  purchases,  there  is  con- 
structive eviction.  Morgan  v.  Haley  [Va.] 
58  S.  E.  564.  Judgment  against  covenantee 
in  ejectment  prosecuted  by  him  is  sufficient 
eviction.  Hubbard  v.  Stanaford,  30  Ky.  L. 
R.  1044,  100  S.  W.  232.  And  he  need  not 
await  the  pleasure  of  the  covenantor  in 
bringing  the  action.     Id. 

5.  Sale,  under  Code  Civ.  Proc.  §  1617  et 
seq.,  to  satisfy  dower  interest,  surplus  being 
paid  to  covenantee  constitutes  partial  evic- 
tion. Olmstead  v.  Rawson  [N.  Y.]  81  N.  E. 
456. 

6.  Warranty  does  not  extend  to  unlaw- 
ful claims.  Pierce  v.  Coryn,  126  111.  App.  244. 
Allegation  of  eviction  by  city  under  agree- 
ment between  covenantor  and  city  that  lat- 


ter was  to  have  five  feet  of  lot  for  widening 
street  if  done  within  year  without  showing 
entry  within  year  is  demurrable.  Fleet  v. 
Wait    [Vt.]    66   A.    1031. 

7.  Laufer  v.  Moppins  [Tex.  Civ.  App.]  99 
S    W.    109. 

8.  Kitzman  v.  Carl,  133  Iowa,  340,  110 
N.  W.  587.  Words  equivalent  to  "more  or 
less"  do  not  excuse  shortage  of  12.9  acres 
which  had  been  lost  from  80  acre  tract  by 
adverse  possession.  Mayer  v.  Wooten  [Tex. 
Civ.  App.]  102  S.  W.  423.  In  conveyance  of 
"The  S.  E.  Vi  of  the  S.  W.  14  and  the  east 
30  acres  of  the  S.  W.  14  of  section  34  *  *  *, 
containing  70  acres  more  or  less,"  held  that 
phrase  "more  or  less"  applies  to  30  acre  tract 
as  well  as  other.  Kitzman  v.  Carl,  133  Iowa, 
340,  110  X.  W.  587. 

9.  Nonperformance  of  agreement  to  at- 
tend to  securing  of  patent  and  to  notify 
covenantor  of  defect  therein.  Menasha 
Wooden  Ware  Co.  v.  Nelson  [Wash.]  88  P. 
1018.  That  covenantor  was  prevented  from 
perfecting  title  by  securing  patent  by  cove- 
nantee's selection  of  other  land  without 
notice  to  covenantor,  or  without  giving  op- 
portunity to  perfect  title  constitutes  a  de- 
fense. Id.  Evidence  held  insufficient  to 
show  that  party  making  selection  was  act- 
ing  for  covenantee.     Id. 

10.  Such  easement  being  independent,  and 
not  derivative.  Weeks  v.  Grace  [Mass.]  80 
N.   E.  220. 

Thompson    v.    Richmond    [Me.]     66    A. 


11, 

649. 
12 
13 


See  7  C.  L.  1006. 

Covenant  for  quiet  enjoyment  of  va- 
cant land  is  broken  when  covenantee  pur- 
chases paramount  title  to  protect  owner. 
Hayden   v.   Patterson    [Colo.]    88    P.    437. 

14.  Does  not  extend  to  unlawful  claims 
or  seizure.  Pierce  v.  Coryn,  126  111.  App. 
244. 

15.  Covenant  thtit  "said  party  of  the  sec- 
ond part  shall  have  quiet  possession  of  the 
premises  hereby  conveyed  with  covenants 
of  special  warranty,"  is  merely  covenant 
of  special  warranty  for  quiet  possession. 
Campbell  v.  Watkins'  Ex'rs,  105  Va.  824,  54 
S.  E.   989.- 

16.  See  7  C.  L.  1006.  See,  also.  Covenant, 
Action  of,  9  C.  L.  845. 
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prescribed  b}^  statute  ^^  after  the  accrual  of  the  cause  of  action. ^^  A  petition  based 
on  the  covenant  against  incumbrances  must  show  a  valid  incumbrance/''  and  the 
plea  must  meet  the  cause  of  action  alleged.-"  Contrary  to  the  common  law,  the 
codes  usually  impose  the  burden  of  proving  a  breach  of  the  covenant  of  seisin  on 
plaintiff,-^  unless  admitted  by  the  answer.^-  Purely  affirmative  defensive  matter  must 
be  proven  by  the  defendant.^^  In  an  action  on  the  covenants  of  warranty  and  against 
incumbrances,  plaintiff  must  establish  the  covenants  and  a  violation  thereof.-*  In 
some  actions  ^^  the  covenantee  may  call  in  his  warrantor  by  proper  notice  -"  and 
thereby  render  the  judgment  therein  conclusive  as  to  the  paramountcy  of  the  asserted 
claim,^'  but,  if  the  land  involved  is  not  covered  by  the  description  in  the  deed,  its 
identity  cannot  be  shown  by  parol,  in  the  absence  of  appropriate^  pleadings.'^  Judg- 
ment in  an  eviction  suit  to  which  covenantor  was  not  a  party  is  admissible  to  show 
eviction.-^  While  in  the  absence  of  allegations  of  fraud  or  mistake,^"  parol  evidence 
is  inadmissible  to  contradict  a  covenant,  it  is  competent  to  show  the  meaning  in- 
tended by  the  parties  in  case  of  ambiguity.^^  Where  eviction  is  necessary,  as  in  the 
case  of  warranty  and  the  Missouri  implied  covenant  of  seisin,  an  action  for  partial 
eviction  is  no  bar  to  a  subsequent  action  for  further  eviction. ^- 

Damages.^^ 
Coverture;  Credit  Insurance,  see  latest  topical  index. 


17.  Action  for  breach  of  covenants  held 
within  Mills'  Ann.  St.  §  2905,  prescribing 
three  years'  limitation  for  personal  actions 
on  contract  unless  otherwise  limited.  Hay- 
den  V.  Patterson  [Colo.]  88  P.  437.  Rev.  St. 
1879,  art.  3201  (art.  3352,  Sayles'  Ann.  Civ.  St. 
1897),  as  amended  and  approved  on  April  1, 
1895,  removing  disabilities  of  married  women 
entitled  to  commence  suit  for  recovery  of 
real  property  under  the  article,  but  postpon- 
ing its  operation  until  one  year  "after  the 
passage  of  this  act,"  held  to  postpone  for  one 
year  from  taking  effect,  hence  suit  on  March 
29,  1901,  was  timely.  Shook  v.  Laufer  [Tex. 
Civ.  App.]   100  S.  W.  1042. 

18.  In  Missouri,  statute  of  limitations 
does  not  begin  to  run  on  the  covenant  of 
seisin  until  covenantee  suffers  actual  loss. 
Jones  v.  Haseltine,  124  Mo.  App.  674,  102  S. 
W.  40. 

For  time  of  accrual  generally  see  ante,  §   2. 

19.  Failed  to  show  demand  on  owner  by 
surveyor  of  highway  for  payment  of  cost 
of  street  improvement,  such  demand  being 
essential  to  valid  assessment.  Bowers  v. 
Narragansett  Real  Estate  Co.  [R.  I.]  67  A. 
324. 

20.  Where  eviction  by  public  is  charged, 
alleging  that  at  time  of  conveyance  from 
plaintiff's  grantor  to  plaintiff  certain  lot 
owners  had  easements  over  the  premises  and 
that  such  easements  were  excepted  from 
conveyance,  held  not  to  show  eviction  within 
the  exception.  De  Long  v.  Spring  Lake 
Beach  Improvement  Co.  [N.  J.  Law.]  66  A. 
591. 

21.  Eames  v.  Armstrong,  142  N.  C.  506, 
55  S.  E.  405. 

22.  Where  defendant  dipnied  breach,  but 
subsequently  admits  that  he  had  no  title  as 
to  one  tract,  but  sets  up  affirmative  defense, 
breach  is  admitted.  Eames  v  Armstrong, 
142   N.   C.    506,    55    S.    E.    405. 

23.  As  that  grantee  agreed  not  to  hdld 
grantor,  but  desired  covenants  to  facilitate 
a  sale.  Eames  v.  Armstrong,  142  N.  C.  506, 
55  S.   E.   405. 

24.  Proof  of  execution  of  general  deed  of 


warranty,  failure  of  title,  amount  of  con- 
sideration paid,  and  demand  therefor,  makes 
prima  facie  case.  Menasha  Wooden  Ware 
Co.  V.  Nelson  [Wash.]  88  P.  1018.  Introduc- 
tion of  chains  of  title  upon  which  judgment 
of  eviction  had  been  rendered  in  prior  suit 
held  to  authorize  refusal  of  binding  instruc- 
tion for  warrantor,  irrespective  of  whether 
judgment  was  conclusive.  Sachse  v.  Loeb 
[Tex.  Civ.  App.]  101  S.  W.  450.  Evidence 
held  to  show  that  adverse  title  had  ripened 
before  sale.  Mayer  &  Schmidt  v.  Wooten 
[Tex.  Civ.  App.]  102  S.  W.  423.  Tax  deed  re- 
citing that  land  was  bid  off  to  state  on  cer- 
tain date  prior  to  sale  does  not  establish 
validity  of  tax.  White  v.  Gibson,  146  Mich. 
547,  13  Det.  Leg.  N.  872,   109  N.  W.   1049. 

25.  Neither  in  petitory  action  nor  in  ac- 
tion of  boundary  can  plaintiff  call  his  war- 
rantor. Clapham  v.  Clayton,  118  La.  419,  43 
So.   36. 

26.  Notice  to  covenantor  of  pending  suit 
without  demand  that  he  appear  and  defend 
is  insufficient.  Morgan  v.  Haley  [Va.]  58  S. 
E.  564.  Evidence  held  sufficient  to  show 
notice  by  covenantee's  attorney  in  eviction 
suit  to  warrantor  to  defend.  Sachse  v.  Loeb 
[Tex.   Civ.   App.]    101   S.  W.    450. 

27.  Proof  of  judgment  in  ejectment, 
without  proof  that  suit  involved  issue  as  to 
whether  title  of  plaintiff  therein  was  para- 
mount to  that  conveyed  by  warrantor,  is  in- 
sufficient to  establish  a  paramount  title. 
Peterson  v.   Steinhoff    [Wash.]    87   P.    118. 

28.  Pecot  V.  Prevost,  117  La.  765,  42  So. 
263. 

29.  But  not  to  show  paramount  title  un- 
less he  is  called  in.  Sachse  v.  Loeb  [Tex. 
Civ.  App.]    101    S.   W.    450. 

30.  Allegations  of  fraud  and  mistake  held 
insufficient  to  permit  proof  that  quit  claim 
was  intended.  Menasha  "Wooden  Ware  Co. 
v.  Nelson   [Wash.]   88  P.  1018. 

31.  Use  of  words  "more  or  less"  after 
statement  of  acreage.  Kitzman  v.  Carl,  133 
Iowa,  340,  110  N.  W.  587. 

32.  Purchased      interests      of      holders     of 
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CREDITORS'    SUIT. 


§  1.     Nature 
<849). 


and      Gronnds      •€     Remedy 


§  2.     Property     Wliich     May     be     Reached 
(850). 

§  3.     Pleading  and  Procedure    (850). 


The  scope  of  this  topic  is  noted  below.^* 

§  1.  Nature  and  grounds  of  remedy.^^— One  object  of  a  creditor's  bill  is  to 
uncover  property  which  the  debtor  has  sought  by  fr^ud  or  concealment  to  place  be- 
yond the  reach  of  his  creditors,^^  and  another  is  to  subject  to  the  payment  of  plain- 
tiff's judgment  equitable  assets  or  choses  in  action  of  the  debtor,  which  cannot  be 
reached  by  general  execution  f  but  creditors'  suit  is  not  available  to  determine  and 
set  apart  the  interest  of  an  heir  to  real  property.^^  The  courts  will  distinguish  be- 
tween cases  where  judgment  gives  a  lien  and  cases  where  the  creditor  seeks  property 
that  cannot  be  reached  at  law,^^  but  a  creditors'  bill  is  not  maintainable  except 
where  legal  remedies  have  proven  ineffectual,*"  or  there  has  been  an  affirmative 
showing  of  insolvency,*^  or  the  exhaustion  of  legal  remedies  is  waived,*^  however, 
having  execution  returned  nulla  bona  is  the  most  that  the  law  can  or  does  require,*^ 
and  in  some  jurisdictions  this  is  not  essential.**  It  is  not  necesasry  to  resort  to  man- 
damus,*^ and  the  defendant  is  estopped  to  show  as  a  defense  that  the  judgment, 
whereon  a  creditor's  bill  is  based,  is  void.*® 

General  creditors'  suits.^'' — The  creditors  of  a  corporation  have  the  same  right  to 
pursue  its  funds  that  the  corporation  itself  would  have.** 

Intervention^^ — Having  a  claim  for  less  than  $2,000  will  not  prevent  interven- 
tion in  a  suit  in  Federal  court.^'* 

Limitations  and  laches.^^ — The  statute  of  limitations  begins  to  run  against  a 
creditor's  suit  after  judgment  execution  has  been  returned  nulla  bona,^^  and  the 
equitable  doctrine  of  laches  also  applies.^^ 


paramount  title  separately.  Leet  v.  Gratz 
[Mo.  App.]  101  S.  W.  696.  Independent 
causes  of  action,  and  not  a  splitting  of  a 
single  cause.     Id. 

33.  See  5  C.  L.  879.  See,  also,  Damages, 
7    C.   L.    1029. 

34.  This  topic  includes  only  creditors'  bills 
in  aid  of  execution;  suits  to  set  aside  fraudu- 
lent conveyances  generally  (Fraudulent  Con- 
veyances, 7  C.  L.  1841),  or  to  obtain  the  ap- 
pointment of  a  receivei  (Receivers,  8  C.  L. 
1679)    being  excluded. 

35.  See   7   C.  L.    1007. 

36.  Kalona  Sav.  Bank  v.  Eash,  133  Iowa, 
190,   109   N.   W.   887. 

37.  Code  §  4087  held  not  available  to 
judgment  creditors  to  reach  property  subject 
to  general  execution.  Kalona  Sav.  Bank  v. 
Eash,  133  Iowa,  190,  109  N.  W.  887. 

38.  Because  any  interest  of  defendant  in 
real  estate  was  subject  to  levy  and  sale 
under  judgment  even  though  the  interest 
was  undivided  and  subject  to  undetermined 
claims.  Kalona  Sav.  Bank  v.  Eash,  133 
Iowa,  190,  109  N.  W.  887. 

39.  Williams  v.  Commercial  Nat.  Bank 
[Or.]   90  P.  1012. 

40.  41.  Kalona  Sav.  Bank  v.  Eash,  133 
Iowa,  ISO,  102  N.  W.  887. 

42.     Defendant    voluntarily    appeared,    con- 
fessed the  debt,  admitted  its  insolvency,  and 
joined  in  asking  for  the  appointment  of  a  re- 
ceiver, although  the  bill  was  filed  by  credit- 
9  Cu»r.  Law. —  54. 


ors  who  had  neither  judgment  nor  other  lien. 
Home  v.   Pere  Marquette  R.   Co.,   151   F.   626. 

43.  Williams  v.  Commercial  Nat.  Bk. 
[Or.]    90  P.   1012. 

44.  Return  nulla  bona  not  essential  to  bill 
in  aid  of  execution  to  remove  fraudulent 
conveyance.  First  Nat.  Bk.  v.  Dawson,  127 
111.   App.   295. 

45.  The  debtor  a  municipal  corporation. 
Southern  R.  Co.  v.  Hartshorne  [Ala.]  43  So. 
583. 

46.  Defendant  had  failed  to  account  as 
guardian,  questioned  the  jurisdiction  of  the 
court  that  appointed  him,  and  offered  to 
show  that  his  successor,  the  plaintiff,  had  not 
qualified.  His  remedy  would  be  to  move  to 
vacate  the  judgment.  Havens  v.  Ahlering, 
29   Ky.  L.   R.  1265,  97   S.  W.  344. 

47.  See  7  C.  L.  1008. 

48.  The  corporation's  president  bought 
land  with  money  belonging  to  the  corpora- 
tion and  failed  to  prove  that  the  corpora- 
tion owed  him  the  money.  Arbuckle  Bros. 
V.  Columbia  Grocery  Co.    [Ala.]    43   So.   781. 

49.  See  5  C.  L.  882. 

50.  Huff  V.   Bidwell,   151   F.    563. 

51.  See    7   C.   L.    1008. 

52.  Williams  v.  Commercial  Nat.  Bk.  [Or.] 
90   P.   1012. 

53.  Delay    of    four    years    held    not    such 


laches  as   to  bar  creditors'   suit. 
Boshold,   123  111.  App.   311. 


Bennett  v. 
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The  decree/'* — If  of  advantage  to  the  debtor,  the  court  should  direct  division 
of  the  land  subjected  to  his  debt  and  sale  of  a  part  of  it  only.^'*  The  court  should 
know  the  total  delit  that  property  is  subject  to  before  decreeing  a  sale  of  it.'*'  It  may 
be  ordered  that  a  delator's  contingent  interest  in  a  policy  of  insurance  on  his  life  be 
ascertained  by  sale,  appraisal,  or  other  means  within  the  ordinary  procedure  of  the 
court,^^  and  his  interest  in  a  partnership  by  finding  the  balance  due  him  after  paying 
the  firm  debts  and  adjusting  the  accounts  of  the  partners.^^ 

§  2.  Properti/  ivhicli  may  he  reached.^^ — A  creditors'  suit  will  reach  any  as- 
signable property  interest,*"^  including  a  life  estate  by  the  curtesy  ®^  and  the  remain- 
der thereof,^-  the  debtor's  real  estate  held  in  the  name  of  a  third  person,**^  and  prop- 
erty under  control  of  a  probate  court,"*  also  property  of  an  insolvent  corporation  in 
the  hands  of  a  stockholder,*'^  and  property  given  away  after  judgment,'^"  but  not  stock 
only  nominally  owned.'^^  Equitable  assets  can  only  be  reached  after  the  remedies 
at  law  have  been  exhausted.*'^ 

§  3.  Pleading  and  procedure.^^ — A  creditors'  bill  is  not  multifarious  because 
it  seeks  discovery  both  as  to  misapplication  of  assets  and  as  to  the  amount  due  on 
stock  subscriptions.'^"  If  the  property  sought  is  equitable,  plaintiff  must  allege  facts 
which  bring  the  case  within  the  domain  of  equity,''^  but  that  the  debtor  has  an  equi- 
table interest  in  certain  property  is  a  sufficient  allegation.'^-  The  clerk's  endorsement 
that  a  transcript  of  judgment  was  filed  is  insufficient  basis  for  a  creditors'  bill.'^^  It 
is  necessary  to  allege  that  the  legal  remedies  have  been  exhausted  against  both  of 
two  joint  judgment  creditors,'^*  but  not  when  they  are  joint  and  several,'^  and  not 


54.  See  7  C.  L.  1008. 

55.  Held  error  for  the  court  to  assume  the 
divisibility.  Buckley's  Assignee  v.  Steven- 
son,  30  Ky.  L.  R.  952,  99  S.  W.  961. 

56.  The  holder  of  a  mortgage  on  the 
property,  though  served,  neither  answered 
nor  appeared.  The  court  found  that  the 
mortgage  was  a  first  lien  and  ordered  the 
property  sold.  Held  that  th%  mortgagee 
should  have  been  ruled  to  answer  to  show 
the  amount  claimed  before  decree  of  sale  was 
entered.  Buckley's  Assignee  v.  Stevenson, 
30   Ky.  L.   R.   952,   99   S.   W.    961. 

57.  The  value  of  debtor's  interest  In  his 
endowment  policy  depended  on  whether  he 
or  his  wife  would  survive.  Biggert  v.  Straub, 
193   Mass.    77,   78   N.   E.    770. 

58.  Gay  v.  Ray   [Mass.]   80  N.  E.  693. 

59.  See   7  C.  L.   1009. 

60.  The  judgment  had  an  assignable  in- 
terest in  the  remainder  of  a  certain  trust 
fund.  N.  Y.  Code  Civ.  Proc.  §  1879,  held  not 
to  apply  to  an  assignable  interest.  See  7. 
C.  L.  1099,  n.  26.  Borgmann  v.  Lord,  51  Misc. 
213,    100   N.   Y.   S.    990. 

61.  For  joint  debt  of  husband  and  de- 
ceased wife.  Buchley's  Assignee  v.  Steven- 
son,  30   Ky.  L.   R.   952,   99  S.  W.   961. 

62.  "Where  the  remainder  was  in  the  chil- 
dren and  the  mother's  estate  was  the  debtor. 
Some  of  the  remaindermen  were  infants  and 
one  was  absent.  Buckley's  Assignee  v. 
Stevenson,   30  Ky.  L.  R.  952,  99  S.  W.  961. 

63.  Provided'  he  be  either  Insolvent  or 
that  a  judgment  lien  exists  or  will  arise 
upon  the  setting  aside  of  the  transfer.  Prior 
to  the  judgment,  the  land  had  been  fraudu- 
lently transferred  to  relatives  of  the  debtor. 
Drahos  v.  Kopesky,  132  Iowa,  497,  109  N.  W. 
1021. 

64.  The  creditor  had  judgment  and,  on  it, 
execution  and  sale  to  himself  of  certain  real 


property  belonging  to  an  estate  in  probate 
court,  whereof  the  debtor  was  heir.  Tlie 
creditor  was  not  required  to  present  Iiis 
claim  to  the  probate  court  and  his  rights 
were  not  affected  by  subsequent  distriljution 
of  the  property  to  the  debtor.  Martinovitch 
V.    Marsicano    [Cal.]    89   P.    333. 

65.  Defendant  corporation,  which  was  tlie 
chief  stockholder  of  the  insolvent  corpora- 
tion, had  absorbed  it  and  was  cliarged  witli 
a  trust  to  pay  its  debts.  Williams  v.  Com- 
mercial Nat.   Bank    [Or.]    90  P.   1012. 

66.  Defendant  municipal  corporation,  after 
judgment,  paid  tlie  price  of  certain  land  so 
that  it  might  be  given  to  defendant  Railwaj' 
Company.  Southern  R.  Co.  v.  Hartshorne 
[Ala.]    43  So.   583. 

67.  The  debtor  held  stock  merely  to  en- 
able him  to  act  as  director  of  the  corpora- 
tion and  had  no  beneficial  use  of  it.  Heran- 
court  V.  Taylor,  29  Ky.  L.  R.  1299,  97  S.  W. 
359. 

CS.     McNeal   v.    Hayes   Mach.    Co.,    118   App. 
Div.   130,  103  N.  Y.   S.  312. 
«{).     See  7  C.  L.   1009. 

70.  The  stockholders  had  fraudulently  di- 
vided the  assets  of  the  corporation  and  only 
50  per  cent  of  the  stock  had  been  paid  up. 
The  creditors  wished  to  reach  the  stock  sub- 
scriptions in  case  the  inisappropriated  as- 
sets sliould  prove  insufficient.  Jahn  v. 
Ciiampagne   Lumber   Co.,    147    F.    631. 

71.  Kalona  Sav.  Bk.  v.  Eash,  133  Iowa,  190, 
109  N.  W.  887. 

72.  The  debtor  had  only  his  equity  in  land 
that  his  brothers  held  as  security  for  his 
debt  to  them  of  unknown  amount.  Nichols- 
Shepard  Co.  v.  Ringler  [Iowa]  112  N.  W. 
543. 

73.  Nothing  further  appeared  except  date 
and  explanations  of  counsel.  Green  v.  For- 
ney   [Iowa]    111  N.   W.   976. 

74.  The   complaint    left   to   Inference    that 
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necessarily  as  against  a  surety.^*  A  statutory  rule  for  equitable  action  to  reach 
jointly  held  personal  property  has  no  analogy  to  the  rule  for  real  property  held 
jointly."'^  Persons  interested  in  trust  funds  sought  to  be  reached  are  proper  parties 
defendant/*  but  of  several  assignees  only  the  final  one  is  necessary/"  and  the  debtor's 
grantor  is  not  necessary.^"  The  judgment  debtor  is  not  a  necessary  party  to  a  bill 
in  aid  of  execution  to  subject  property  fraudulently  conveyed.*^  A  creditor  may 
maintain  an  equity  suit  against  a  judgment  creditor  under  any  name  by  which  it 
transacts  business  unless  it  pleads  the  misnomer.^-  To  give  a  Federal  court  jurisdic- 
tion, it  is  not  necessary  that  each  of  the  creditors  have  a  claim  for  over  $2,000.*^ 
Jurisdiction  over  a  debtor's  interest  in  his  life  insurance  policy  is  where  the  company 
is  located/*  and  the  question  of  jurisdiction  is  the  same  as  in  an  action  at  law  to 
reach  property  by  trustee  process.*^  The  courts  have  jurisdiction  to  determine  prior- 
ity of  liens.^* 

Criminal  Conversation,  see  latest  topical  index. 

CRIMINAL    LAW. 


§  1.     Elleiiients    of    Crime     (851).      Sources  |       §  .".     Former      Adjudication      and      Second 

of  the  Criminal  Law   (852).      Criminal  Intent  |  Jeopardy   (8.'4). 


(852). 
(852). 

§  2. 

§  3. 

§  4. 


Felonies      (852).       Infamous     Crmes 

Defenses    (852). 

Capacity  to  Commit  Crime   (S."3). 

Parties  in  Crime  (853). 


§  6.  Punisliment  of  Crime  (856).  Ex- 
tent of  Punishment  (856).  Place  of  Impris- 
onment   (856).     Second  Offenses    (857). 

§  7.  Rijiiit.s  in  Property  tlie  Suljject  of 
Crime  (857). 


This  topic  includes  only  the  general  rules  of  the  substantive  law  of  crimes; 
criminal  procedure/'  and  matters  peculiar  to  particular  crimes  ^*  being  elsewhere 
treated. 

§  1.  Elements  of  crime.^^ — A  single  act  may  constitute  several  distinct 
crimes/'^  and  except  as  affected  by  the  doctrine  of  autrefois  convict  "^  may  be  sepa- 
rately punished. 


the  two  debtors  were  partners  and  demurrer 
was  sustained.  Egan  v.  Hag-an,  104  N.  Y.  S. 
247. 

75,  76.     Egan    v.    Hagan.    104   N.   Y.    S.    247. 

77.  Code  §§  3977  and  3978,  held  to  concern 
personal  property  only.  They  provide  for 
execution  against  personal  property  held 
jointly  and  for  equitable  action  to  determine 
the  nature  and  extent  of  joint  property  and 
to  enforce  alien  against  it.  Kalona  Sav. 
Bank  v.   Eash,   133   Iowa,   190,   109   N.   W.   887. 

78.  The  debtor  having  a  part  interest  in 
the  remainder  of  a  trust  fund,  the  person 
having  the  balance  of  the  interest,  was  prop- 
erly made  a  party  where  the  amount  of  the 
fund  with  certain  accretions  thereto  was  to 
be  determined.  Bergman  v.  Lord,  51  Misc. 
213,  100  N.  Y.  S.  990.     See  7  C.  L.  1009,  n.   26. 

79.  The  judgment  debtor  fraudulently  as- 
signed to  a  third  party  who  did  likewise  to 
another  who  had  notice  of  the  fraud.  Mc- 
Neal  V.  Hayes  Mach.  Co.,  118  App.  Div.  130, 
103  N.  Y.  S.  312. 

80.  One  defendant  paid  the  grantor  for 
conveying  land  to  the  other  defendant. 
Southern  R.  Co.  v.  Hartshorne  [Ala.]  43  So. 
583. 

81.  First  Nat.  Bk.  v.  Dawson,  127  111.  App. 
295. 

82.  The  "John  J.  Hayes  Machine  Com- 
pany" on  its  sign  board  had  the  words 
"Hayes  Machine  Campany"  and  was  gener- 
ally known  by  that  name.     The  answer  used 


the  same  name  as  the  petition  and  made  no 
objection  to  it.  McNeal  v.  Hayes  Mach.  Co., 
118   App.  Div.   130,   103  N.  Y.   S.   312. 

83.  Of  two  creditors  one  had  a  claim  for 
over  $2000,  the  other  for  less.  Defendant's 
assets  were  over  $2000.  Huff  v.  Bidwell,  151 
F.  563. 

84.  The  insurance  company  was  a  Massa- 
chusetts corporation  and  the  debtor  a  citizen 
and  resident  of  another  state.  Biggert  v. 
Straub,  193  Mass.  77,  78  N.  E.  770. 

85.  Biggert  v.  Straub,  193  Mass.  77,  78  N. 
E.  770. 

86.  The  property  of  defendant  was  so  en- 
cumbered by  taxes  and  other  liens  that  it 
could  not  have  been  sold  to  the  advantage 
of  plaintiffs  without  a  previous  determina- 
tion of  the  priority  of  the  lien  holders.  Huff 
V.    Bidwell,    151   P.    563. 

87.  See  Arrest  and  Binding  Over,  9  C.  L. 
249;  Indictment  and  Prosecution,  8  C.  L.  189. 

88.  See  topic  dealing  with  the  particular 
crime  in  question,  as  Homicide,  8  C.  L.  106; 
Larceny,   8  C.   L.  699,   etc. 

89.  See  7  C.  L.  1011. 

90.  Same  act  constituting  both  forgery 
and  swindling.  Abel  v.  State  [Tex.  Cr. 
App.]  17  Tex.  Ct.  Rep.  361,  97  S.  W.  1055. 
Combination  and  monopoly  are  separate  of- 
fenses under  the  Sherman  Act.  United  States 
v.  McAndrews  &  Forbes  Co.,  149  F.  836. 

91.  See  post,   §    10. 
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Sources  of  the  criminal  law.^- — Crimes  may  be  created  and  defined  by  munici- 
palities within  the  scope  of  their  delegated  power  "^  and  by  the  state  and  Federal 
governments  within  the  respective  province  of  each,^*  subject  to  constitutional  limita- 
tions preserving  the  rights  of  citizens,^^  and  those  regulating  the  enactment  of  stat- 
utes.®^ While  common-law  crimes  are  now  recognized  in  but  a  few  states,®^  where 
the  statute  creates  an  offense  eo  nomine,  the  court  will  look  to  the  common  law  for 
its  definition.®^  It  is  no  objection  to  a  statute  that  it  does  not  provide  a  minimum 
penalty.®®  Failure  of  the  legislature  to  grade  an  offense  as  required  by  Louisiana 
constitution  does  not  invalidate  statute  creating  it.^ 

Criminal  intents — Except  where  the  statutes  require  a  specific  intent,^  the 
intent  to  do  the  act  which  the  statute  forbids  is  all  that  is  required,*  but  mistake  of 
fact  will  sometimes  operate  as  an  excuse.^ 

Felonies  ^  include  all  offenses  declared  by  statute  to  be  such,^  and  in  most  states 
all  offenses  punishable  by  imprisonment  in  the  state  prison,^  the  penalty  which  the 
statute  authorizes  and  not  that  imposed  in  the  particular  case  being  determinative.® 
^\'Tiere  a  woman's  prison  is  established  to  which  female  offenders  of  all  grades  are 
sentenced,  the  grade  of  an  offense  by  a  woman  is  to  be  determined  by  the  place  of  im- 
prisonment of  a  man  convicted  of  such  offense.^® 

Infamous  crimes. — ^'\^lether  an  offense  is  infamous  is  now  important  solely  with 
reference  to  the  necessity  of  prosecuting  by  indictment,  and  its  determination  is  else- 
where treated. ^^ 

§  2.  Defenses}- — One  serving  a  life  sentence  for  crime  may  be  tried  for  the 
murder  of  a  fellow  convict.^^  It  is  no  defense  that  other  offenders  against  the  same 
statute  have  not  been  punished,^*  that  another  has  been  convicted  of  the  same  of- 
fense,^^  or  that  defendant  was  illegally  arrested.^''  Entrapment  is  a  defense  only 
when  it  leads  to  the  formation  of  the  original  intent.^'^  Duress  must  be  of  such 
character  as  to  authorize  a  reasonable  fear  of  death  or  great  bodily  harm.^^    That  a 


92. 
93. 

1056. 
94. 
95. 


See  7  C.  L.  1011. 

See    Municipal    Corporations, 


C.    L. 


See  Constitutional  Law,  9  C.  L.  610. 

See  Constitutional  Law,  9  C.  L.  610. 
Regulations  of  procedure  are  not  witliin  the 
proliibition  of  ex  post  facto  laws.  Statute 
allowing  calling  of  special  term  for  sentence. 
Ex  parte  Boyd  [Tex.  Cr.  App.]  17  Tex.  Ct. 
Rep.    64,    96    S.   W.    1079. 

96.  An  act  creating  a  crime  and  fixing  the 
penalty  does  not  relate  to  two  subjects  in 
violation  of  Const.  §  51,  Diamond  v.  Com., 
30  Ky.  L.   R.   655.  99  S.  W.  232. 

See,  also,  Statutes,  8  C.  L.  1976. 

97.  There  are  no  common-law  crimes  in 
Indiana.  Burns'  Ann.  St.  1901,  §  237.  So- 
pher  V.  State  [Ind.]  81  N.  E.  913. 

98.  Nuisance.  Sopher  v.  State  [Ind.]  81 
N.   E.    913. 

99.  Siren  v.  State    [Neb.]   Ill  N.   W.   798. 

1.  State  V.  Robira,  118  La.  251,   42  So.  792. 

2.  See  7  C.  L.  1011. 

3.  See  Homicide,  8  C.  L.  106;  Rape,  8  C.  L. 
1667,  and  like  topics. 

4.  Armour  Packing  Co.  v.  United  States, 
153  F.  1.  Permitting  mechanics  on  public 
work  to  work  more  than  eight  hours  per 
day,  under  mistaken  belief  that  emergency 
existed.  Ellis  v.  United  States,  206  U.  S.  246, 
51  Law.  Ed.  1047.  Marriage  in  reliance  on 
void  divorce.  State  v.  Westmoreland  [S.  C] 
56  S.  E.  673. 

5.  Sale  of  drink  believed  In  good  faith  on 


reasonable    grounds    to    be    nonintoxicating. 
State  v.  Powell,  141  N.  C.  780,  53  S.  E.  515. 

6.  See  7  C.   L.   1011 

7.  State  V.  Eubanks,  199  Mo.  122,  97  S.  W. 
876. 

8.  Assault  with  intent  to  do  great  bodily 
harm,  felony.  State  v.  Farnham,  35  Mont. 
375,   89   P.   728. 

9.  State  V.  Ostmann,  123  Mo.  App.  114,  100 
S.  W.  696;  Quillen  v.  Com.,  105  Va.  874,  54 
S.  E.  333. 

10.  Ex   parte   Brown,    151    F.    710. 

11.  See  Indictment  and  Prosecution,  8  C. 
L.   189. 

12.  See    7    C.    L.    1012. 

As  to  mistake  as  a  defense,  see  ante  §  1, 
criminal  intent. 

13.  Huffaker  v.  Com.,  30  Ky.  L.  R.  334,  98 
S.  W.  331.  See,  also.  People  v.  Cook,  147 
Mich.  127,   13  Det.  Leg.  N.   971,  110  N.  W.  514. 

14.  State  V.  Wilhite,  132  Iowa,  226,  109 
N.    W.    730. 

15.  Craig  V.  State  [Tex.  Cr.  App.]  15  Tex. 
Ct.    Rep.    507,    92    S.    W.    416. 

10.  Mitchell  v.  State,  126  Ga.  84,  54  S.  E. 
931;  Roland  v.  State,  147  Ala.  149,  41  So.  963; 
People  V.  Markowitz,  104  N.  Y.  S.  872. 

17.  Acts  of  detective  held  no  defense  to 
indictment  for  larceny.  Crowder  v.  State 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  101,  96  S.  W. 
934. 

18.  Evidence  held  not  to  show  duress  by 
mob  violence  at  time  of  contracting  biga- 
mous   marriage.     Burton    v.    State    [Tex.    Cr. 


9  Cur.  Law. 


CEIMINAL  LAW  5  4. 


853 


minor  acts  in  obedience  to  parental  command  may  rebut  an  inference  of  fraudulent 
intent. ^^    Composition  with  the  injured  person  is  no  defense.^'' 

§  3.  Capacity  to  commit  crbne.-^ — At  common  law  and  by  statute  in  most 
states,  the  burden  is  on  the  prosecution  to  show  the  capacity  of  a  child  over  seven 
and  under  fourteen  years  of  age,-^  and  his  capacity  is  to  be  determined  as  of  the  time 
of  the  oifense  -^  and  should  be  submitted  to  the  jury,^*  while  as  to  persons  over  four- 
teen, no  incapacity  from  infancy  alone  can  be  claimed,  even  as  to  crimes  whose  gist 
is  the  making  of  a  contract. ^^ 

If  a  man  has  reason  sufficient  to  distinguish  between  right  and  wrong  in  re- 
spect to  the  act  charged,  he  is  criminally  responsible,^^  neither  transitory  frenzy,^^ 
weakness  of  mind,^^  nor  partial  insanity  being  a  defense  unless  it  produces  incapacity 
to  distinguish  between  right  and  wrong.-^ 

Voluntary  drunkenness  is  no  defense  to  crime  not  involving  specific  interest,^" 
but  may  be  considered  in  determining  the  capacity  to  entertain  such  an  intent,^^  un- 
less the  intent  was  formed  before  accused  became  intoxicated.^^  One  who  from 
drugs,  or  drugs  and  intoxicating  liquor  combined  does  not  know  what  he  is  doing  is 
not  responsible.^^ 

§  4.  Parties  in  crime.^^ — One  present  aiding  and  abetting  is  guilty  as  princi- 
pal.^^ Mere  presence  is  not  enough,  but  accused  must  have  assisted  or  encouraged 
the  commission  of  the  crime.^®  A  principal  in  the  second  degree  may  be  convicted 
notwithstanding  the  acquittal  of  the  principal  in  the  first  degree.^^  Scienter  and  in- 
tent are  essential  to  an  accessary  after  the  fact.^^  To  convict  the  members  of  a  cor- 
poration of  a  corporate  crime,  evidence  of  individual  knowledge  and  participation  is 
essential. ^^     The  purpose  to  assist  a  felon  is  essential  in  making  out  the  crime  of 


App.]  101  S.  W.  226.  Affirmative  proof  of 
duress  must  be  made  before  evidence  of  tiie 
desperate  character  of  the  person  by  whom 
the  alleged  duress  was  exerted  can  be  given. 
McLeod  V.   State   [Ga.]    57   S.   E.   83. 

19.  Leaving  employment  with  intent  to 
defraud  employer.  Anthony  v.  State,  126  Ga. 
C32,    55    S.    E.    479. 

20.  Receipt  by  prosecutrix  in  rape  of 
money  compensation  after  the  offense  does 
not  conclusively  establish  consent.  State  v. 
Fowler   [Idaho]   89  P.  757. 

21.  See  7  C.  L.  1012. 

22.  Evidence  held  sufficient  to  show  that 
boy  of  eleven  knew  that  offense  of  theft  ■was 
criminal  and  would  subject  him  to  punish- 
ment. Binkley  v.  State  [Tex.  Cr.  App.]  100 
S.  W.  780.  Evidence  held  insufficient  to 
show  that  child  of  thirteen  had  capacity  to 
commit  burglary.  Simmons  v.  State  [Tex. 
Or.  App.]  17  Tex.  Ct.  Rep.  380,  97  S.  W.  1052. 
Evidence  of  person  who  knew  accused,  that 
he  was  a  bright  boy  and  talked  good  sense, 
admissible.  Neville  v.  State  [Ala.]  41  So. 
1011.  Instruction  held  to  invade  province 
of  the  jury.     Id. 

23.  Instruction  held  erroneous.  Neville  v. 
State    [Ala.]    41   So.    1011. 

24.  Failure  to  submit  held  error.  Owsley 
V.   Com.    [Ky.]    101   S.   W.   366. 

25.  Swindling  by  false  pretenses  on  sale. 
Neal  V.  State  [Tex.  Cr.  App.]  101  S.  W.  212. 
A  minor  who  is  of  sufficient  age  to  be  crim- 
inally responsible  is  liable  for  a  crime,  the 
gist  of  which  is  breach  of  contract,  thougli 
by  reason  of  his  minority  the  contract  is  not 
civally  enforcible.  Fraudulently  leaving  em- 
ployment. Anthony  v.  State  126  Ga.  632,  55 
S.  E.   479. 


26.  Kelley  v.  State  [Tex.  Cr.  App.]  101  S. 
W.  230. 

27.  Commonwealth  v.  Renzo,  216  Pa.  147, 
65  A.  30. 

28.  That  defendant  was  of  weak  mind 
immaterial  where  he  is  neither  an  idiot  nor 
insane.     Rogers   v.   State    [Ga.]    57    S.    E.    227. 

29.  State  v.  Paulsgrove  [Mo.]  101  S.  W. 
27;   People  v.  Willard    [Cal.]    89  P.   124. 

30.  Manslaughter.  Laws  v.  State,  144 
Ala.    118,    42    So.    40. 

31.  People  V.  Owens,  3  Cal.  App.  750,  86 
P.  980.  Exposing  child  with  intent  to  aban- 
don it.  State  V.  Sparegrove  [Iowa]  112  N. 
W.  83.  Indictment  for  detaining  female 
with  intent  to  have  carnal  knowledge  of  her. 
Robb  V.  Com.    [Ky.]  101  S.  W.  918. 

32.  Voluntary  intoxication  after  deter- 
mination to  commit  offense.  People  v.  Koer- 
ner,    117   App.   Div.    40,    102   N.    T.    S.    93. 

33.  Phillips  V.  State  [Tex.  Cr.  App.]  17 
Tex.    Ct.    Rep.    757,    98    S.    W.    868. 

34.  See   7   C.   L.   1013. 

35.  State  V.  Handy  [Del.]  6  6  A.  336;  State 
V.  Hunter  [S.  C]  57  S.  E.  637;  Kittrell  v. 
State  [Miss.]  42  So.  609.  Where  one  is  pres- 
ent advising  and  encouraging  the  commis- 
sion of  a  crime,  it  is  presumed  that  his  acts 
induced  the  same.  Bast  v.  Com.,  30  Ky.  L. 
R.    967,    99    S.   W.    978. 

36.  Father  present  at  crime  by  son. 
Swinger  v.  State  [Tex.  Cr.  App.]  102  S.  W. 
114. 

37.  Reed  v.  Com.,  30  Ky.  L.  R.  1212,  100 
S    W.   856. 

38.  Rev.  St.  1899,  §  2365.  State  v.  Modlin, 
197  Mo.  376,  95  S.  W.  345. 

39.  Unlawful  publication  by  newspaper. 
State  V.  Bass,  101  Me.  481,  64  A.  884. 
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being  an  accessary  after  the  fact  by  concealment  *°  and  therein  it  is  distinguished 
from  such  crimes  as  obstructing  justice  or  receiving  stolen  goods.'^ 

§  5.  Former  adjudication  and  second  jeopardy.*- — Unless  the  constitution  ex- 
pressly so  provides/^  the  prohibition  of  second  jeopardy  does  not  preclude  separate 
prosecutions  where  the  same  act  offends  against  two  jurisdictions,*"*'  *^  but  it  applies 
to  prevent  prosecution  in  two  tribunals  deriving  their  powers  from  the  same  juris- 
diction.'*® Jeopardy  begins  when  a  jury  is  impaneled  and  sworn,*^-  *^  for  the  trial  of 
an  issue  joined/"  on  a  valid  indictment/"  in  a  court  of  competent  jurisdiction/^  and, 
if  the  trial  be  thereafter  terminated  without  verdict  except  for  inability  of  the  jury 
to  agree  ^^  or  other  imperative  necessity  ^^  without  the  consent  of  accused/*  or  by 
dismissal  on  the  merits,^^  he  cannot  be  again  put  on  trial  for  the  same  offense.  To 
sustain  a  plea  of  former  acquittal,  the  two  indictments  must  be  sustainable  by  the 
same  proof,  while  a  former  conviction  is  a  bar  if  the  transactions  are  the  same.^*^-  •" 
The  test  of  identity  is  whether  the  facts  necessary  to  conviction  under  the  last  in- 
dictment would  have  warranted  a  conviction  under  the  first.''®-  ^^     Parol  evidence 


40,  41.  Ex  parte  Goldman  [Cal.  App.]  88 
P.    819. 

42.  See  7  C.  L.  1013.  See,  also,  Former 
Adjudication,  7  C.  L.  1750,  as  to  effect  of  con- 
viction or  acquittal  on  civil  action  to  which 
accused  is   party. 

43.  By  Const.  §  168,  there  can  be  but  one 
prosecution  though  the  offense  is  against 
two  jurisdictions.  White  v.  Com.,  28  Ky.  L. 
R.    1312,    92   S.   W.    285. 

44.  45.  Ordinance  and  state  law.  Ehrlick 
V.  Com.  [Ky.]  102  S.  W.  289;  Shuler  v.  Wil- 
lis,  126   Ga.   73,   54   S.   E.    965. 

46.  An  acquittal  by  a  general  court  mar- 
tial having  jurisdiction  bars  prosecution  in 
any  court  deriving  its  jurisdiction  from  the 
United  States  for  the  same  acts.  Grafton  v. 
U.  S.,  206  U.  S.  333,  51  Law.  Ed.  1084. 

47,  48.  State  V.  Hows  [Utah]  87  P.  163. 
Allowing  juror  to  be  challenged  after  the 
jury  is  sworn  entitles  defendant  to  dis- 
charge. Gillespie  v.  State  [Ind.]  80  N.  E. 
829.  Where  indictment  is  nolled  before  jury 
is  complete,  there  is  no  jeopardy.  O'Donnell 
V.  People,  224  111.  218,  79  N.  E.  639.  Arrest 
and  binding  over  is  not  jeopardy.  Bennett 
V.   Briggs    [N.   J.   Law]    65  A.    717. 

49.  No  jeopardy  where  trial  was  begun 
without  a  plea.  Mays  v.  State  [Tex.  Cr. 
App.]  101  S.  W.  233. 

50.  Barber  v.  State  [Ala.]  43  So.  808.  De- 
fendant on  whose  motion  indictment  was 
quashed  cannot  maintain  that  it  was  valid. 
Carroll  v.  State  [Tex.  Cr.  App.]  17  Tex.  Ct. 
Rep.  789,  98  S.  W.  859.  Trial  on  information 
made  on  information  and  belief  held  no 
jeopardy.  Steinkuhler  v.  State  [Neb.]  109 
N.   W.    395. 

51.  Peterson  v.  State  [Neb.]  112  N.  W. 
306;  Barber  v.  State  [Ala.]  43  So.  808.  Col- 
lusive commitment  without  legal  authority 
does  not  give  county  judge  jurisdiction  and 
discharge  by  him  is  unavailing.  McDermott 
V.  Com.,  30  Ky.  L.  R.  1227,  100  S.  W.  830. 
Magistrate  having  dismissed  felony  charge 
held  to  have  no  jurisdiction  to  try  accused 
for  misdemeanor  and  his  proceeding  was  ac- 
cordingly no  bar  to  subsequent  prosecution 
for  felony.  People  v.  Swain  [Cal.  App.]  90 
P.  720. 

52.  Discharge  after  two  hours  sustained. 
State  V.  Harris  [La.]  44  So.  22.  Finding  of 
inability  to  agree  held  sufficient  though  jury 


had    only   been    out   one   and    one-half   hours. 
State  V.  Huff  [Kan.]   90  P.  279. 

53.  Showing  as  to  misconduct  held  insuf- 
ficient to  warrant  discliarge.  People  v. 
Parker,  145  Mich.  488,  13  Det.  Leg.  N.  581, 
108  N.  W.  999.  A  prosecution  before  a  jus- 
tice abated  by  his  death  pending  the  pro- 
ceeding is  not  a  bar  to  a  second  prosecution. 
State  V.  Miesen,  96  Minn.  466,  105  N.  W.  555. 
Continuance  after  trial  has  begun  on  account 
of  absence  of  witness.  State  v.  Williams, 
117  Mo.  App.  564,  92  S.  W.  151.  Ordering 
mistrial  in  absence  of  accused  is  an  acquit- 
tal. Bagwell  v.  State  [Ga.]  58  S.  E.  650. 
Dismissal  over  defendant's  objection  after 
jeopardy  attaches  is  equivalent  to  acquittal. 
State  v.  Reed    [Ind.]    81  N.  E.  571. 

54.  Withdrawal  of  plea  of  guilty  after 
trial  for  assessment  of  penalty  had  begun 
and  reassignment  of  case  for  trial  deemed  to 
have  been  with  defendant's  consent.  Wil- 
liams v.  Com.  [Ky.]  101  S.  W.  381.  Dis- 
missal on  demurrer  to  indictment  after  jury 
is  sworn  no  bar.  Jones  v.  Com.,  30  Ky.  L. 
R.  288,  97  S.  W.  1118.  Discharge  of  jury  at 
defendant's  request  because  he  is  physically 
unable  to  proceed  not  an  acquittal.  Sacra 
v.  Com.,  29  Ky.  L.  R.  1010,  96  S.  W.  858.  Er- 
roneous granting  of  defendant's  motion  to 
dismiss  indictment  on  ground  that  statute 
had  been  repealed  not  an  acquittal.  Terri- 
tory v.  Ruval  [Ariz.]   84  P.  1096. 

55.  Dismissal  at  close  of  prosecutor's 
case  for  insufficiency  of  evidence  is  bar. 
State   V.   Hardenburgh    [Kan.]    90    P.    1133. 

56.  57.  Kellett  v.  State  [Tex.  Cr.  App.]  103 
S.    W.    882. 

58,  59.  Commonwealth  v.  Shoener.  216  Pa. 
71,  64  A.  890.  Acquittal  on  conviction  only 
bars  offenses  in  issue.  State  v.  Pianfetti, 
79   Vt.    236,    65   A.   84. 

Held  identical:  Keeping  a  place  where  in- 
toxicating liquors  are  "sold"  and  for  keep- 
ing a  place  where  intoxicating  liquors  are 
"kept  for  sale"  based  on  the  same  acts. 
Weaver  v.  State,  74  Ohio  St.  53,  77  N.  E.  273. 
A  conviction  for  allowing  water  pipes  to  re- 
main out  of  order  for  more  than  two 
days  bars  prosecution  as  to  all  dates  prior 
to  affidavit  on  which  first  prosecution  was 
based.  Crumplcr  v.  ■Vicksl)urg  [Miss.]  42  So. 
673.  Various  injuries  inllicted  in  the  course 
of    one    assault    constitute    but    a    single    of- 
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that  the  offenses  were  part  of  the  same  transaction  is  admissible.®"  An  offense  of 
which  one  has  been  acquitted  may  be  shown  on  the  issue  of  intent  on  trial  for 
another  offense.®^  Action  on  a  plea  in  abatement  is  no  .bar,®-  nor  in  the  absence 
of  statute  ^^  is  failure  of  the  grand  jury  to  indict.®*  Acquittal  of  one  jointly  charged 
no  defense,  though  offense  was  committed  pursuant  to  conspiracy.®^  By  statute  in 
Kentucky  the  sustaining  of  a  demurrer  to  the  indictment  is  no  bar  unless  it  was  done 
at  the  trial  or  because  the  indictment  alleged  facts  constituting  a  defense,®®  and  dis- 
missal at  the  trial  for  a  material  variance  is  no  bar.®^  Setting  aside  of  a  conviction 
on  motion  before  judgment  is  not  an  acquittal.®^  The  authorities  are  in  conflict  as 
to  whether  a  conviction  of  a  lower  degree  of  crime  than  that  charged  is  such  an 
acquittal  of  the  offense  charged  as  will  on  a  new  trial  being  granted  preclude  convic- 
tion of  any  higher  degree  than  that  found  on  the  first  trial.®^  Reversal  of  conviction 
for  withholding  public  money  because  no  demand  had  been  made  not  a  bar  to  a 
second  prosecution  after  demand.'^"  Conviction  on  indictment  containing  several 
counts  by  verdict  which  did  not  identify  the  count  on  which  it  was  based  does  not 
acquit  of  all  but  one,^^  and  on  reversal  of  judgment  on  such  a  verdict,  the  case  stands 
on  all  counts  as  if  there  had  been  no  trial.'^^    Where  the  same  offense  is  charged  in 


fense.  Purdy  v.  State  [Tex.  Cr.  App.]  17 
Tex.  Ct.  Rep.  295,  97  S.  W.  480.  Acquittal  of 
larceny  bars  prosecution  for  embezzlement 
of  same  property.  State  v.  Fields,  117  La. 
929,  42  So.  428.  Homicide  as  defined  by  art. 
404  of  the  Penal  Code  of  the  Philippine 
Islands  and  assassination  as  defined  by  ar- 
ticle 403.  Grafton  v.  U.  S.,  206  U.  S.  233,  51 
Law  Ed.  1084. 

Held  not  identical:  Acquittal  of  using 
language  disturbing  the  peace  of  the  in- 
habitants of  a  private  house  no  bar  to  pros- 
ecution for  using  language  calculated  to 
provoke  a  breach  of  the  peace,  thougli  based 
on  the  same  acts.  Kellett  v.  State  [Tex. 
Civ.  App  ]  103  S.  W.  882.  Acquittal  of  con- 
spiracy to  assault  Federal  officer  no  bar 
to  prosecution  for  disturbing  peace  and 
quiet  of  family  by  assault.  'Wilcox  v.  U.  S. 
[Ind.  T.]  103  S.  W.  774.  Statutory  rape  and 
defilement  of  minor  female  confided  to  de- 
fendant's protection  not  identical.  State  v. 
Oakes,  202  Mo.  86,  100  S.  "W.  434.  A  con- 
viction of  an  affray  by  fighting  with  one 
person  is  not  a  bar  to  a  prosecution  for  an 
assault  upon  another.  Bickham  v.  State 
[Tex.  Cr.  App.]  101  S.  W.  210.  Conviction 
of  permitting  drinking  by  one  person  at 
storage  warehouse  in  local  option  district 
no  bar  to  prosecution  for  permitting  drink- 
ing by  another  at  same  time.  Teague  v. 
State  [Tex.  Cr.  App.]  102  S.  W.  1142.  Sale  of 
liquor  to  two  persons  at  about  the  same 
time  two  offenses.  Harris  v.  State  [Tex. 
Cr.  App.]  17  Tex.  Ct.  Rep.  270,  97  S.  W.  704. 
Conviction  of  assault  on  one  not  bar  to 
prosecution  for  assault  on  another  at  the 
same  time  not  growing  out  of  a  joint  at- 
tack on  accused  by  the  persons  assaulted. 
Fews  V.  State,  1  Ga.  App.  122,  58  S.  E.  64. 
Indictment  for  breach  of  trust  on  a  certain 
day  and  one  for  breach  of  tri'st  of  funds 
of  same  person  on  later  day.  State  v. 
Dewees  [S.  C]  56  S.  E.  674.  Forgery  of  two 
instruments  on  same  day  and  as  part  of 
same  transaction  constitutes  two  offenses. 
United  States  v.  Carpenter,  151  F.  214.  A 
substantial  variance  is  presented  where  an 
indictment  charges  the  theft  of  property 
belonging    to    John'W.    E.   ,    and    a    sub- 


sequent    indictment     charges     the     theft     of 

property    belonging    to    Joseph    W.    E.    , 

and  a  conviction  or  acquittal  under  the  first 
indictment  is  not  a  bar  to  prosecution  under 
the  second  indictment.  Horner  v.  State,  8 
Ohio  C.  C.  (N.  S.)  441.  Inasmuch  as  it  can- 
not be  said  that  a  second  indictment  charges 
the  same  offense  as  a  previous  indictment 
under  which  the  defendant  was  properly 
tried  before  a  jury,  the  court  in  the  second 
prosecution  cannot  take  judicial  notice  of 
what  took  place  at  the  first  trial.  Id.  Ac- 
quittal of  "giving  away"  liquors  not  bar  to 
prosecution  for  "selling"  though  based  on 
the  same  transaction.  State  v.  Reed  [Ind.] 
81  N.  E.  571.  Each  overt  act  of  crime  pur- 
suant to  a  conspiracy  warrants  a  separate 
indictment  for  the  conspiracy  under  Rev.  St. 
§  5440.     Francis  v.  U.  S.   [C.  C.  A.]   152  F.  155. 

60.  Taylor  v.  State  [Tex.  Cr.  App.]  17 
Tex.   Ct.  Rep.   817,  98  S.  W.   839. 

61.  Stovall  V.  State  [Tex.  Cr.  App.]  17 
Tex.    Ct.    Rep.    299,    97    S.   W.    92. 

62.  Savell    V.    State     [Ala.]     43    So.    201. 

63.  By  statute  refusal  of  two  grand  juries 
to  indict  is  a  bar.  Elliott  v.  State,  1  Ga. 
App.  113,  57  S.  E.  972. 

64.  Failure  of  grand  jury  to  indict  for 
grand  larceny  no  bar  to  prosecution  for 
petit  larceny.  People  v.  Flaherty,  104  N. 
Y.    S.    173. 

65.  State  V.  Crofford,  133  Iowa,  478,  110 
N.   W.    921. 

66.  Commonwealth  v.  Bray,  29  Ky.  L.  R. 
757,   96   S.  W.    522. 

67.  Variance  held  material  and  dismissal 
therefore  a  bar  to  second  indictment.  Drake 
V.   Com.,    29   Ky.   L.    R.    981.    96   S.    W.   580. 

6S.     Booker   v.    State    [Ala.]    44    So     56. 

69.  That  it  is,  see,  State  v.  Smith,  132 
Iowa  645,  109  N.  W.  115;  People  v.  Farrell, 
146  Mich.  264.  13  Det.  Leg  N.  777,  109  N. 
V^'.  440;  Huntington  v.  Superior  Ct.  [Cal.] 
90  P.  141;  State  v.  Walker  133  Iowa,  489,  110 
N.  W.   925. 

70.  Commonwealth  v.  Shoener,  216  Pa. 
71,   64  A.  890. 

71.  72.  State  v.  Pianfetti,  79  Vt.  236,  65 
A.   84. 
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two  counts,  abandonment  of  one  on  the  trial  does  not  bar  further  prosecution  of 
the  other.'^^ 

§  6.  Punishment  of  crime  ''*  depends  wholly  on  statute.'^^  Cumulative  sen- 
tences may  be  imposed/®  and  where  the  second  of  three  cumulative  terms  is  invalid, 
the  third  begins  on  the  expiration  of  the  first.'^^  The  written  opinion  of  the  supreme 
court  affirming  a  capital  conviction  being  the  only  judgment  which  it  renders  is  suffi- 
cient basis  for  the  issuance  of  the  warrant  for  execution.'^ 

Extent  of  punishment. '^^ — In  the  absence  of  cons^tutional  prohibition  of  ex- 
cessive punishment/'*  extent  of  penalty  which  may  be  imposed  is  wholly  a  legislative 
question/^  the  inhibition  of  cruel  and  unusual  punishment  going  to  the  nature  rather 
than  the  extent  of  the  penalty.^-  One  cannot  contend  that  an  alternative  provision 
under  which  he  was  not  sentenced  authorizes  cruel  and  unusual  punishment.^^  An 
excessive  sentence  by  a  justice  of  the  peace  in  Michigan  is  valid  to  the  extent  of  his 
power.^*  The  Michigan  indeterminate  sentence  law  is  held  to  be  valid  ^^  and  not 
to  affect  sentences  previously  passed.^*' 

Place  of  imprisonment.^'' — It  is  provided  by  statute  in  many  states  that  persons 


73.  state  V.  Huff   [Kan.]    90  P.  279. 

74.  See  7  C.  L.  1015.  See  Indictment  and 
Prosecution,  8  C.  L.  189  (imposition  of  sen- 
tence); Fines,  7  C.  L.  1656;  Prisons,  Refor- 
matories and  Jails,  8  C.  L.  1448. 

75.  Laws  1854,  c.  261,  as  to  sentence  of 
disorderly  persons  in  Duchess  county  is  not 
repealed  by  the  code,  so  that  person  con- 
victed thereunder  is  not  entitled  to  release 
on  g-iving  bond  for  good  behavior.  People 
V.  Champlin,  105  N.  Y.  S.  349.  Place  of  im- 
prisonment is  under  such  statute  in  discre- 
tion of  magistrate.      Id. 

76.  Sentence  for  crime  committed  while 
on  parole  may  be  made  to  commence  at  ex- 
piration of  unexpired  part  of  original  sen- 
tence.    State  V.  Finch    [Kan.]    89   P.    922. 

77.  United  States  v.  Carpenter  [C.  C.  A.] 
151  F.   214. 

78.  Busse  v.  Barr,  132  Iowa,  463,  109  N. 
W.   920. 

79.  -See  7  C.   L.   1015. 

80.  Held  not  excessive:  Five  thousand 
dollars  fine  for  contempt  in  corruptly  ob- 
structing justice.  French  v.  Com.,  30  Ky. 
L.  R.  98,  97  S.  W.  427.  Two  years  for  as- 
sault witli  intent  to  kill.  State  v.  Spaugh, 
199  Mo.  147,  97  S.  W.  910.  Twenty  dollars 
fine  for  refusal  of  licensed  hackraan  to 
carry  passenger.  Atlantic  City  v.  Brown,  72 
N.  J.  Law,  207,  62  A.  428.  A  game  law  does 
not  impose  excessive  fines  because  the  fine 
is  for  each  bird  killed  in  violation  of  it.  In 
re  Schwartz  [La.]  44  So.  20.  Two  hundred 
dollars  fine  for  each  of  sixteen  offenses  of 
selling  liquor.  Fletcher  v.  Com.,  106  "Va. 
804,  56  S.  E.  149.  Three  to  ten  years  for  al- 
lowing wife  to  remain  in  house  of  prostitu- 
tion. People  V.  Conness  [Cal.]  88  P.  821. 
Fine  of  $50  for  failure  to  conform  with  re- 
quirement as  t»  keeping  on  hand  of  goods 
for  thirty  days.  Phillips  v.  State,  4  Ohio 
N.  P.  (N.  S.)  398. 

Helrt  excessive:  Sentence  of  fifteen  years 
for  first  offense  of  robbery  with  no  aggra- 
vating circumstances  reduced  to  ten  years. 
Buckley  v.  State  [Neb.]  112  N.  W.  283.  Ten 
years  imprisonment  for  assault  with  intent 
to  rape  reduced  to  two  years.  State  v.  Neil 
[Idaho]  90  P.  860.  A  constitutional  inhibi- 
tion against  the  Imposition  of  excessive 
fines  Includes  penalties.     Act  Imposing  pen- 


alty of  $200  per  day  for  failure  to  pay  gross 
earnings  tax,  same  amounting  to  more  than 
4,000  per  cent  of  amount  detained  held  un- 
reasonable and  void.  State  v.  Galveston, 
etc.,  R.  Co.  [Tex.]  16  Tex.  Ct.  Rep.  909,  97 
S.    W.    71. 

SI.  Neb.  Cr.  Code,  §  124,  imposing  fine  of 
double  amount  embezzled  by  public  officer 
irrespective  of  restitution,  in  addition  to 
sentence,  same  to  operate  as  a  judgment 
against  his  estate  held  constitutional.  Cof- 
fey V.  Harlan  County,  204  U.  S.  659,  51  Law. 
Ed.  666.  Legislature  may  impose  greater 
penalty  for  conspiracy  to  do  an  act  than 
for  the  doing  of  it.  Johnson  v.  People,  124 
111.  App.   213. 

82.  Indeterminate  sentence  act  held  not 
unconstitutional  as  imposing  a  cruel  and 
unusual  punishment.  People  v.  Cook,  147 
Mich.  127,  13  Det.  Leg.  N.  971,  110  N.  W.  514. 
Act  providing  fine  of  $5,000  or  imprisonment 
at  hard  labor  for  five  years  or  both  for  de- 
positing lewd  and  obscene  matter  in  the 
mails  held  not  to  constitute  a  cruel  and  un- 
usual punishment.  Rinker  v.  U.  S.  [C.  C. 
A.]  151  F.  755.  Failure  of  county  commis- 
sioners to  discharge  one  imprisoned  for 
nonpayment  of  fine  and  shown  to  be  un- 
able to  pay  it  does  not  make  his  imprison- 
ment a  cruel  and  unusual  punishment. 
Courts  cannot  intervene  by  habeas  corpus. 
Ex  parte  Ellis  [Kan.]  91  P.  81.  Six  months 
in  county  jail  with  diet  of  bread  and  water 
for  ten  days  for  failure  to  support  wife  not 
cruel  and  unusual.  Spencer  v.  State  [Wis.] 
112  N.  W.  462.  A  statute  imposing  fine  not 
to  exceed  $5,000  or  imprisonment  not  to  ex- 
ceed five  years  or  both  for  mailing  obscene 
matter  does  not  Impose  cruel  or  unusual 
punishment.  Comp.  St.  1901,  §  2658.  Rinker 
V.  U.  S.   [C.  C.  A.]   151  F.  755. 

83.  Spencer  v.  State   [Wis.]   112  N.  "W.  462. 

84.  In  re  Kenney,  147  Mich.  678,  111  N. 
W.   189. 

85.  In  re  Manaca,  146  Mich.  697,  13  Det. 
Leg.  N.  919,  110  N.  W.  75;  People  v.  Cook, 
147  Mich.  127,  13  Det.  Leg.  N.  971,  110  N.  W. 
514. 

86.  In  re  Manaca,  146  Mich.  697,  13  Det. 
Leg.  N.   919,  110  N.  W.  75. 

87.  See  7  C.  L.  1015. 
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below  a  stated  age  must  or  may  ^s  be  sentenced  to  the  reformatory.  The  adjudication 
that  accused  is  of  such  age  as  to  be  properly  sentenced  to  the  reformatory  cannot  be 
reviewed  on  habeas  corpus.^^ 

Second  offenses.^^ — ^The  previous  conviction  must  be  alleged  ^^  and  the  record 
thereof  is  admissible.^- 

§  7.     Eights  in  property  the  subject  of  crime.^^ 

Criminal  Procedure;  Crops;  Cross  Bills  and  Complaints;  Crossings;  Ckuel  and 
Unusual  Punishments;  Cruelty;  Cumulative  Evidence;  CUjSiulative  Punishments; 
Cumulative  Votes;  Cuk-vtive  Acts,  see  latest  topical  index. 

CURTESY.'* 

The  statute  in  force  at  the  time  of  the  acquisition  of  the  property  by  the  wife 
usually  determines  the  interest  of  the  husband  therein.^^  At  common  law  there  must 
be  birth  of  lawful  issue,^**  and  under  the  statute  of  Nebraska  the  wife  must  be  seised 
of  at  least  a  freehold  interest.**^  The  estate  of  curtesy  initiate  has  been  abolished 
in  Arkansas."^  The  married  woman's  act  of  Missouri  does  not  render  the  estate  by 
the  curtesy  consummate  subject  to  the  wife's  debts.^^  A  contract  giving  the  wife  "full 
control"  of  the  property  of  each  does  not  release  curtesy  interests.^ 

CUSTOMS     AND     USAGES. 


§  1.     Definition  and  Elements   (857). 
§  a      Application    to    Contracts    and    Other 
Dealings    (858). 


§  3.     Pleadings  and  Proof  (859). 


The  scope  of  this  topic  is  noted  below.^ 

§  1.  Definition  and  elements.^ — In  a  strict  sense,  a  "usage"  denotes  a  course 
of  action  adopted  in  a  particular  place  or  in  a  particular  business,  which  has  legal 
force  only  when  contracts  are  made  with  i-eference  thereto.*  while  a  "custom"  refers 


88.  Sentence  of  boy  of  16  to  penitentiary 
held  not  abuse  of  discretion.  Davis  v.  Com. 
[Ky.]  101  S.  W.  352.  Where  accused  is  un- 
der sixteen  and  punishment  is  assessed  at 
five  years  or  less  the  jury  may  in  their  dis- 
cretion sentence  liim  to  tiie  reformatory. 
Brown  v.  State  [Tex.  Cr.  App.]  99  S.  W. 
1001. 

89.  Ex  parte  Wallace    [Kan.]    89  P.   687. 

90.  See   7   C.   L.    1015. 

91.  Paetz  V.  State,  129  Wis.  174,  107  N. 
W.  1090. 

92.  State  V.  Vaug-han,  199  Mo.  108,  97  S. 
W.  879. 

93.  See  5  C.  L.  893.  Right  to  search  ar- 
rested person,  see  Arrest  and  Binding-  Over, 
9  C.  L.  249. 

94.  See   7   C.  L.   1016. 

95.  Though  marriage  took  place  before 
enactment  of  March  15,  1894  (Ky.  St.  1903, 
c.  66),  changing-  husband's  interest  in  es- 
tate of  wife,  as  to  land  purchased  there- 
after, husband  acquires  only  life  interest  in 
one-third  thereof  under  §  2132,  Ky.  St.  1903. 
Hall  V.  Craft  [Ky.]  100  S.  W.  236.  Where 
marriage  occurred  and  property  was  owned 
before  enactment  of  §  4340  (Ann.  St.  1906, 
p.  2382),  making  estate  of  married  woman 
her  separate  property  and  giving  her  tlie 
rents  and  profits  thereof,  husband's  com- 
mon-law rights  remain  unaffected  thereby. 
Myers  v.  Hansbrough,  202  Mo.  495,  100  S.  W. 
1137. 

96.  Under   Pub.   St.    1901,    c.    195,    §    9,    dec- 


laratory of  the  common  law,  adoption  of 
child  is  insufficient.  Murdock  v.  Murdock 
[N.  H.]    65  A.   392.  ^ 

97.  Does  not  attach  to  lands  held  under 
contract  of  purchase.  In  re  Grandjean's  Es- 
tate  [Neb.]    110   N.   W.   1108. 

98.  Constitution  of  Arkansas  of  1874  left 
only  possibility  of  estate  by  the  curtesy  con- 
summate. Loyd  V.  Planters'  Mut.  Ins.  Ass'n, 
80  Ark.  486,   97  S.  W.   658. 

99.  Married  woman's  act.  Rev.  St.  1899, 
§§  4335,  4340  (Ann.  St.  1906,  pp.  2378,  2382). 
Myers  v.  Hansbroug-h,  202  Mo.  495,  100  S.  W. 
1137. 

1.  Contract  in  consideration  of  dismissal 
of  divorce  suit.  Williams  v.  Coffman  [Ky.] 
101  S.  W.  919. 

2.  This  topic  excludes  usage  as  bearing 
on   the  issue  of  negligence.     See  Negligence, 

8  C  L.  1090;  Master  and  Servant,  8  C.  L.  840. 
Some  cases  as  to  the  effect  of  usage  in  par- 
ticular transactions  are  also  treated  else- 
where.    See    Agency,     9    C.    L.    58;    Carriers. 

9  C.  L.  466;  Teleg-raphs  and  Telephones,  8 
C.   L.    2096,   and   like   topics. 

3.  See   7   C.   L.   1016. 

4.  Byrd  v.  Beall  [Ala.]  43  So.  749.  Usag-e, 
in  its  most  comprehensive  meaning,  includes 
custom,  but  in  its  narrower  sense  refers 
only  to  a  general  habit  or  course  of  pro- 
ceeding. Wilmington  City  R.  Co.  v.  White 
[Del.]  66  A.  1009.  In  order  for  a  practice 
to  become  a  usage,  it  must  exist  for  suffi- 
cient   length    of    time    to    become    grenerally 
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to  a  usage  which  has  been  universally  recognized  for  so  long  a  period  as  to  have  ac- 
quired the  force  of  law.^  This  distinction,  however,  is  not  generally  observed  by  the 
courts,  and  hence  the  words  are  here  used  interchangeably. 

§  2.  Application  to  contracts  and  other  dealings.^ — Since  commercial  con- 
tracts are  usually  '  made  with  reference  to  the  established  usages  of  the  business,  such 
usages  are  admissible  in  explanation  thereof,®  especially  if  ambiguous,^  but  not  to 
vary  their  expressed  terms  ^*'  or  to  excuse  non-compliance  therewith.^^  Such  usage, 
however,  must  be  shown  to  have  been  known  to  the  party  sought  to  be  bound  thereby 
or  so  generally  known  as  to  raise  a  presumption  of  knowledge,^-  and  must  not  be  in 
violation  of  a  statute  ^^  or  opposed  to  settled  principles  of  law.^*  One  depositing 
commercial  paper  with  a  bank  for  collection  is  presumed  to  consent  to  the  usages  in 


known.  Ward  Furniture  Mfg.  Co.  v.  IsbeU 
&  Co.  [Ark.]  99  S.  W.  845.  Testimony  that 
it  was  custom  to  make  inspection  of  lum- 
ber and  report  within  ten  days  held  not  to 
show  that  practice  had  been  in  vogue  suffi- 
ciently long  to   become  a  usage.    Id. 

5.  Binding  without  assent  of  individual. 
Byrd  v.  Beall  [Ala.]  43  So.  749.  Course  of 
action  becomes  a  custom  only  when  it  has 
existed  so  long  as  to  become  generally 
known.  Lockney  v.  Police  Beneficiary  Ass'n, 
217  Pa.  568,  66  A.  844.  Held  for  jury  whether 
practice  of  giving  notice  of  assessments  to 
ex-police  members  in  police  benefit  society 
had  become  established  custom.  Lockney  v. 
Police  Beneficiary  Ass'n,  217  Pa.  568,  66  A. 
844.  Answer  to  question  whether  there  was 
any  custom  among  lumbermen  for  settle- 
ment of  count  and  inspection  guarantied, 
that  the  custom  was  for  millmen  and  ship- 
pers to  settle  on  reports  of  consignee,  and 
that  he  had  never  known  a  millman  to  re- 
fuse, held  not  to  show  usage  so  general  as 
to  be  binding.  Byrd  v.  Beall  [Ala.]  43  So. 
749. 

6.  See  7  C.  L.  1016. 

7.  Defendant  authorized  broker  to  sell 
oil  cake  "F.  O.  B.  New  Roads,"  and  nego- 
tiated sale  was  accepted  by  wire  without 
mention  of  place  of  sale.  On  receipt  of  con- 
tract, defendant  refused  to  sign  because  it 
called  for  delivery  at  shipping  port,  as  was 
trade  custom,  held  for  jury  whether  con- 
tract was  made  in  view  of  custom.  New 
Roads  Oilmill  &  Mfg.  Co.  v.  Kline,  "Wilson 
&  Co.    [C.  C.  A.]    154  F.   296. 

S.  To  show  what  constitutes  carload  of 
lumber.  Floyd  v.  Mann,  146  Mich.  356,  13 
Det.  Leg.  N.  811,  109  N.  "W.  679  Constitutes 
bale  of  cotton.  Watson  v.  Hazlehurst.  127 
Ga.  298,  56  S.  E.  459.  What  "surfacing" 
means  in  railroad  construction  contract. 
Henderson-Boyd  Lumber  'Co.  v  Cook  [Ala.] 
42  So.  838.  Contract  of  sale  stipulated  that 
prices  were  f.  o.  b.  cars  and  bill  of  lading 
contained  notation  "Inspection  allowed." 
Evidence  of  custom,  known  to  seller,  giving 
purchaser  right  of  inspection  on  arrival  and 
right  of  rejection,  held  admissible  to  show 
that  same  was  part  of  contract  and  to  ex- 
plain words  in  bill.  Fort  Produce  Co.  v. 
Dissen    [Tex.  Civ.  App.]   101   S.  W.   477. 

9.  Where  there  was  no  ambiguity  in 
order  for  purchase  of  cord  wood,  nor  in  act 
of  seller  in  filling  same,  evidence  of  custom 
among  fuel  dealers  to  buy  light  at  that  sea- 
son Is  Immaterial.  Engeldinger  v.  Stevens 
[Wis.]  112  N.  W.  507.  Where  written  con- 
tract provides  that  seller  will  sell  and  de- 
liver grapes  at  certain  price,  etc.,  and  "pay- 


ment will  be  made  as  the  grapes  are  deliv- 
ered," custom  limiting  amount  of  daily  de- 
liveries cannot  be  shown.  Leonhart  v.  Cali- 
fornia Wine  Ass'n    [Cal.   App.]    89   P.   847. 

10.  Trade  usage  will  be  read  into  con- 
tract only  when  consistent  with  its  terms. 
New  Roads  Oilmill  &  Mfg.  Co.  v.  Kline,  Wil- 
son &  Co.  [C.  C.  A.]  154  F.  296.  Where 
stockbroker  held  stocks  under  special  con- 
tract, proof  of  custom  to  justify  sale  there- 
of is  incompetent  when  inconsistent  witli 
contract.  Whipple  v.  Tucker,  123  111.  App. 
223.  One  contracting  to  erect  Scotch  granite 
sarcophagus  composed  of  bottom  base,  sec- 
ond base,  etc.,  cannot  show  custom  to  make 
bottom  base  of  native  granite.  Fish  v.  Cor- 
rell  [Cal.  App.]  88  P.  489.  Custom  to  in- 
spect lumber  at  place  of  reception  by  con- 
signee   is    inadmissible    where    both    parties 

I  testify    to    express    contract    excluding    cus- 
I  tom.    Stearns  v.  Grand  Trunk  R.  Co.    [Mich.] 
I  14   Det.    Leg.   N.    108,   111   N.   W.    769.      Where 
contract    of    employment    as    shown    by    evi- 
dence was  for  definite  period,  custom   in   re- 
1  spect   to   term  of  employment   is  immaterial. 
I  Stovall    V.    Gardner    [Tex.    Civ.    App  ]    103    S. 
W.    405.      Where    samples    of    colortype    pic- 
tures  were   not    "roughed,"    but   were    after- 
wards   roughed    at    defendant's    request,    and 
order   given    for   pictures    as    represented    by 
proofs,    custom    of    colortype    trade    not    to 
rough   except  by   special  contract   is   not  ad- 
missible   where    only     question     is     whether 
contract      refers      to      original      samples      or 
roughed     samples,     especially     where     inde- 
pendent   offer    to    rough    was    made    and    re- 
jected.   Turner  v.  Osgood  Art  Colortype  Co., 
223  111.  629,   79  N.   E.   306. 

11.  Where  insured  failed  to  keep  books 
as  required  by  policy,  it  is  no  defense  that 
slip  records  are  generally  employed  among 
merchants.  Henry  v.  Green  Ins.  Co.  of 
America  [Tex.  Civ.  App.]   103  S.  W.  836. 

12.  Byrd  v.  Beall  [Ala.]  43  So.  749; 
Bowles  v.  Rice  [Va.]  57  S  E.  575;  Sherwood 
v.  Home  Sav.  Bk.,  131  Iowa,  528,  109  N. 
W.  9.  Usage  of  trade  of  which  one  party 
was  not  a  member.  New  Roads  Oilmill  & 
Mfg.  Co.  v.  Kline,  Wilson  &  Co.  [C.  C.  A.] 
154  F.  296.  Where  goods  were  sold  "sixty- 
five  cents  on  the  dollar,"  local  custom  at 
place  of  sale  as  to  adding  freight  charges 
is  inadmissible  to  explain  meaning  of  plirase 
where  it  is  not  shown  that  other  party  knew 
of  custom  or  contracted  witli  respect  there- 
to.    Moritz  v.  Herskovitz   [Wash.]    89  P.   560. 

13.  Under  Kirby's  Dig.  §  527,  forbidding 
warehousemen  from  delivering  cotton  with- 
out written  consent  of  holder  of  receipts, 
custom     of     treating     receipts     as     made     to 
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respect  thereto. ^^  Usages  are  also  important  as  bearing  upon  implied  contractual 
rights/®  as  showing  corporate  power  ^"  or  the  authority  of  an  acknowledged  agent/^ 
in  determining  negligence/^  the  timeliness  of  presentation  of  negotiable  paper  -°  and 
the  bona  fides  of  a  purchaser  thereof,-^  but  not  to  prove  or  disprove  the  existence  of 
a  contract.-^  The  custom  among  commission  merchants  to  charge  a  buyer  with  goods 
sold,  and  to  credit  him  with  goods  purchased  from  him  is  not  binding  on  a  princi- 
pal.^^   Where  a  custom  is  set  up  as  a  defense,  the  case  must  be  brought  within  it.-* 

§  3.  Pleadings  and  proof P — ^Wliile  a  custom  relied  upon  as  constituting  a  part 
of  a  contract  must  be  pleaded,^®  one  merely  explanatory  of  words  used,^^  or  purely 
evidentiary,-®  need  not  be.  Knowledge  on  the  part  of  the  person  sought  to  be 
charged  must  be  alleged.^^  A  usage  relied  upon  to  relieve  one  from  contributory 
negligence  need  not  be  pleaded.^" 


bearer  could  not  justify  delivery  of  cotton 
under  receipt  relating  to  other  cotton.  Cit- 
izens' Bank  v.  Arkansas  Compress  &  Ware- 
house  Co.,   SO  Ark.    601,    96   S.   W.   997. 

14.  Custom  compelling  shipper  of  lumber 
under  contract  guarantying  "count  and  in- 
spection" to  settle  on  unsworn  report  of 
consignee  based  upon  unsworn  statement  of 
purchaser  held  illegal  as  depriving  him  of 
right  to  have  default  established  by  usual 
proof.     Byrd  v.  Beall   [Ala.]    43  So.   749. 

15.  Custom  of  San  Francisco  banks  on 
receiving  checks  on  banks  out  of  city  to 
forward  to  bank  on  which  drawn  or  to  an- 
other for  presentment,  and  not  to  become 
liable  until  it  receives  money,  held  to  re- 
lieve from  default  of  collecting  bank.  San 
Francisco  Nat.  Bk.  v.  American  Nat.  Bk. 
[Cal.  App.]    90   P.   558. 

16.  In  action  by  one  physician  against 
another  on  implied  contract  for  consulta- 
tion over  a  patient  of  latter,  custom  of 
consulting  physicians  to  look  exclusively  to 
patient  for  fee  is  admissible  to  disprove  im- 
plied contract.  Baer  v.  Williams  [N.  J. 
Law]  66  A.  961.  Where  it  is  uniform  and 
establislied  practice  for  consignees  at  par- 
ticular port  to  pay  wharfage  charges,  and 
consignee  gives  no  notice  to  carrier  of  in- 
tention not  to  be  bound  by  custom,  he  be- 
comes liable  for  charges  for  goods  unloaded 
at  wharf.  Riddick  v.  Dunn  [N.  C]  58  S  E. 
439.  Where  railroad  contractor  does  extra 
work,  it  is  competent  to  prove  the  cus- 
tomary charges  therefor.  Henderson-Boyd 
Lumber  Co.  v.  Cook  [Ala.]  42  So.  838. 
Where,  in  action  for  commissions  on  sale  of 
land  which  reverted  for  failure  of  pur- 
chaser to  pay  full  consideration,  existence 
of  contract  in  respect  thereto  is  disputed, 
evidence  of  usage  is  admissible  as  basis  on 
which  to  act  if  jury  finds  that  there  was 
no  agreement.  Morgan  v.  Barber  [Tex.  Civ. 
App.]   99  S.  W.  730. 

17.  Where,  in  action  for  loss  of  securities 
deposited  with  bank,  bank  disclaims  power 
to  receive  such  securities,  local  custom  of 
banks,  including  defendant,  to  so  receive  is 
admissible  to  show  power.  Sherwood  v. 
Home   Sav.   Bk.,    131    Iowa,    528,    109   N.   W.   9 

18.  Custom  of  traveling  salesmen  to  sell 
samples  at  end  of  season.  Lauchheimer  & 
Sons  v.  Jacobs,   126  Ga.   261,    55   S.   E.   55. 

19.  See  Negligence,  8  C.  L.  1090,  and 
specific    topics    which    treat    of    negligence. 

20.  Under  Code  Supp.  1902,  §  3060  a71, 
providing  that,  in  determining  what  is  rea- 
sonable time  for  presentation  of  bill  of  ex- 
change,   regard    must    be    had    for    usage    of 


trade  or  business,  usage  of  bank  is  admis- 
sible on  timeliness  of  presentment  to  bind 
indorser  whether  he  had  knowledge  of  us- 
age or  not.  Plover  Sav.  Bk.  v.  Moodie 
[Iowa]  110  N.  W.  29.  Custom  of  banks  to 
present  checks  through  other  banks  is  one 
of  so  general  observance  that  knowledge 
thereof  will  be  presumed  on  part  of  per- 
sons   dealing   with   them.      Id. 

21.  Under  local  custom  respecting  bills 
of  lading,  held  that  elapse  of  seven  months 
from  date  of  issue  did  not  create  suspicion 
of  defects.  Hardie  &  Co.  v.  Vlcksburg,  etc., 
R.   Co.,    118   La.    253,    42   So.   793. 

22.  Proof  of  a  contract  vel  non  cannot  be 
shown  by  the  customary  manner  of  a  party 
in  respect  to  such  contracts.  International 
Harvester  Co.  v.  Campbell  [Tex.  Civ.  App.] 
16  Tex.  Ct.   Rep.   653,   96  S.  W.   93. 

23.  Liebhardt  v.  Wilson    [Colo.]   88  P.  173. 

24.  Custom  of  compress  company  to  de- 
liver cotton  to  party  who  had  placed  it  with 
company  upon  surrender  of  receipt  which  he 
"owned"  for  equal  number  of  bales  whether 
receipts  were  originally  issued  to  him  or 
not  held  not  to  justify  delivery  on  receipts 
not  owned.  Citizens'  Bk.  v.  Arkansas  Com- 
press &  Warehouse  Co.,  88  Ark.  601,  96  S.  W. 
997. 

25.  See    7    C.   L.    1018. 

26.  Sherwood  v.  Home  Sav.  Bk.,  131  Iowa, 
528,  109  N.  W.  9.  Especially  if  obtaining 
only  in  particular  district  or  locality.  Wil- 
mington City  R.  Co.  V.  White  [Del.]  66  A. 
1009.  In  action  by  lessee  of  hotel  against 
landlord  to  recover  water  rents  paid  by 
former,  allegation  of  general  custom  for 
lessor  to  pay  such  rents  is  sufficient  with- 
out specifically  alleging  that  it  applied  to 
hotels.  Smart  v.  Haase,  79  Conn.  587,  65 
A.    972. 

27.  Whether  solar  or  standard  time  was 
to  determine  when  fire  insurance  policy  ex- 
pired. Globe  &  Rutgers  Fire  Ins.  Co.  v. 
David  MofCatt  Co.    [C.  C.  A  ]    154   F.    13. 

28.  Custom  of  local  banks  to  receive  val- 
uable papers  for  deposit  as  evidence  of 
power  of  bank  to  receive  and  on  authority 
of  cashier  to  act  for  bank.  Sherwood  -v. 
Home    Sav.    Bk.,    131    Iowa,    528,    109   N.   W.    9. 

29.  In  action  by  tenant  against  landlord 
to  recover  water  rents  paid  by  former,  alle- 
gation that  it  has  for  many  years  been  the 
generally  known  and  established  rule  and 
practice  in  said  city,  and  the  generally 
known  and  established  'custom,  etc.,  for 
landlord  to  pay  rents,  held  sufficient.  Smart 
v.   Haase,    79   Conn.    587,   65   A.    972. 

30.  Practice    of    stopping    street    cars    to 
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Except  as  to  customs  of  which  the  courts  will  take  judicial  notice,^^  they  must 
be  established  by  satisfactory  evidence.^-  A  witness  must  qualify  by  showing  a  famil- 
iarity with  a  custom  before  he  can  testify  in  respect  thereto.^^  While  the  existence  of 
a  custom  may  be  declared  as  a  matter  of  law  where  the  evidence  is  unequivocal  and 
uncontradicted,^'*  it  is  usually  a  question  for  the  jury.^^  Evidence  in  rebuttal  of  an 
asserted  custom  is  admissible.^*' 

CUSTOMS     LAWS. 


§  1.  Interpretation  and  Operation  of  Cus- 
toms Laws  in  General   (860). 

§  2.  Dutiable  Articles  and  Classification 
of  the  Same   (861). 

§  3.     Administration      of      Customs      Latvs 


(865).  Entry  (867).  Reliquidation  (867). 
Enforcement  of  Duties  (867).  Refund  for 
Salvage  (867).  Protests  and  Appeals  (867). 
§  4.  Violatons  of  Customs  Laws  and  Con- 
sequences Thereof  (869). 


§  1.  Interpretation  and  operation  of  customs  laws  in  generdl.^'^ — Imports  from 
Cuba  entered  prior  to  the  date  when  the  treaty  signed  in  1902  went  into  effect  were 
not  entitled  to  tariff  reductions  provided  therein.^^  Merchandise  imported  into 
Cuba  from  the  United  States  by  an  American  citizen  during  the  military  occupa- 
tion of  the  island  and  after  the  treaty  of  Paris  was  not  exempt  from  duties  im- 
posed by  the  military  government  for  necessary  governmental  purposes  incident  to 
the  occupation.^®  The  provision  of  the  Foraker  act  that  goods  imported  from  Porto 
Eico  prior  to  its  passage  and  entered  under  bond  for  warehousing  shall  be  subject  to 
the  duties  imposed  by  that  act  does  not  apply  to  goods  wrongfully  warehoused  by  the 
collector  for  nonpayment  of  duty.''"  The  Isle  of  Pines  is  a  "foreign  country"  within 
the  meaning  of  the  Dingley  act,  so  as  to  render  importations  therefrom  subject  to 
duty.*^  It  was  legal  for  congress  by  the  act  of  1906  to  ratify  the  illegal  collection  of 
duties  on  imports  to  the  Philippine  Islands  levied  under  the  president's  order  before 
the  enactment  of  a  traifi;  of  duties  for  those  islands.^^    States  may  not  levy  duties  on 


permit  funeral  processions  to  pass  uninter- 
rupted. Wilming-ton  City  R.  Co.  v.  White 
[Del.]   66  A.   1009. 

31.  Take  judicial  notice  of  custom  only 
when  general  as  to  territory  and  not  lim- 
ited to  certain  class.  Schultz  v.  Ford  Bros., 
133  Iowa,  402,  109  N.  W.  614.  Custom  and 
usage  among  traveling  salesmen  to  include 
in  sales  those  solicited  which  employer  ac- 
cepts held  not  so  general  as  to  enable  court 
to   take   judicial   notice   thereof.      Id. 

32.  Held  not  sufficient  to  allege  that 
privilege  of  sawing  timber  into  lumber  on 
premises  is  customary  consequence  of  its 
sale      Bowles  v.   Rice    [Va.]   57   S.  E.   575. 

33.  Schultz  V.  Ford  Bros.,  133  Iowa,  402, 
109  N.  "W.  614.  Where  member  of  stock 
exchange  has  not  testified  to  knowledge  of 
its  rules  or  customs,  or  that  there  was  any 
general  custom  or  that  appellee  had  knowl- 
edge thereof,  proper  foundation  has  not  been 
laid  for  proof  of  supposed  custom.  Whipple 
V.  Tucker,  123  111.  App.  223.  It  cannot  be 
held  as  matter  of  law  that  retail  fur  mer- 
chants have  not  sufficient  knowledge  of  cus- 
tom between  wholesalers  and  retailers  to 
sell  goods  conditionally  to  testify  thereto. 
Hess  V    Shurtleft    [N.   H.]    65  A.    377. 

34.  Laucheimer  v.  Jacobs,  126  Ga.  261,  55 
S.  E.  55.  Cannot  be  held  as  matter  of  law 
that  evidence  of  retail  fur  merchants  as  to 
custom  of  wholesalers  to  sell  to  them  condi- 
tionally was  not  sufficient  to  establish  cus- 
tom.    Hess  V.  Shurtleft  [N.  H.]   65  A.  377. 

35.  Wiiether  trade  custom  or  usage  is  es- 


tablished by  evidence,  whether  it  was 
known  to  party  contracting  or  was  so  gen- 
erally known  as  to  raise  presumption  of 
knowledge,  held  for  jury.  New  Roads  Oil- 
mill  &  Mfg.  Co.  v.  Kline,  Wilson  &  Co.  [C. 
C.  A.]   154  F.   296. 

36.  Where  plaintiff  asserts  that  sales,  be- 
cause of  usage  of  traveling  salesmen,  in- 
clude sales  solicited  and  afterwards  ac- 
cepted by  house,  evidence  that  there  was  no 
such  custom  is  admissible.  Scliultz  v.  Ford 
Bros.,  133  Iowa,  402,  109  N.  W.  614.  In  ac- 
tion seeking  to  hold  defendant  for  failing 
to  ship  plaintiff's  car  of  corn  "closed," 
claiming  that  such  was  method  of  doing 
business  existing  between  them,  defendant 
may  show  that  he  made  "open"  shipments 
to  plaintiff's  fatlier-in-law.  Smith  v.  Landa 
[Tex.  Civ.  App.]   101  S.  W.  470. 

37.  See   7   C.   L.    1019. 

38.  Did  not  take  effect  until  Dec.  27, 
1903.  Dalton  Co.  v.  U.  S.,  151  F.  143;  United 
States  v.  Dalton  Co.,  151  F.   144. 

30.     Galban  &  Co.  v.  U.  S.,  40  Ct.  CI.  495. 

40.  Where  goods  were  not  subject  to 
tariff  laws  at  time  of  importation.  Bidwell 
V.  Levi,  Blumenstiel  &  Co.  [C.  C.  A.]  147  F. 
225. 

41.  Pearcy  v.  Stranahan,  205  U.  S.  257,  51 
Law.   Ed.   793. 

42.  United  States  v.  Heinszen,  206  U.  S. 
370,  51  Law.  Ed.  1098.  Ratification  did  not 
deprive  of  property  witliout  due  process 
tliough  importers  liad  commenced  an  action 
to  recover  the  duties  collected.     Id. 
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imports  or  exports  without  the  consent  of  congress,  except  such  as  may  be  necessary 
for  the  execution  of  inspection  laws.^^ 

^ATiile  no  inference  can  be  drawn  against  a  particular  construction  of  a  schedule 
merely  because  it  results  in  imposing  double  or  treble  duties  by  the  addition  of  duty 
for  each  stage  in  manufacture/*  doubts  arising  from  ambiguities  should  be  re- 
solved in  favor  of  the  importer,*^  and  a  uniform  construction  of  a  particular  pro- 
vision by  the  treasury  department  for  a  number  of  years  will  not  be  lightly  overruled 
by  the  courts.*" 

§  2.  Dutiable  articles  and  classification  of  same." — Apparatus  imported  for 
educational  institutions  are  not  free  unless  reasonable  regulations  of  the  secretary 
of  treasury  are  complied  with.*^  Household  effects  need  not  be  used  abroad  con- 
tinuously for  a  year  in  order  to  be  admitted  free,  it  being  sufficient  if  the  periods  of 
use  aggregate  one  year,*^  and  the  fact  that  a  machine  is  extensively  repaired  shortly 
before  importation  does  not  render  it  subject  to  duty  as  an  entirety  where  the  value 
of  the  new  manufacture  may  be  easily  determined.^°  Fruit  condemned  by  local 
health  officials  while  being  unloaded  and  after  being  freed  from  customs  supervision, 
but  before  passing  into  the  actual  control  of  the  importer  should  be  treated  as  a  non- 
importation not  dutiable.^^ 

A  long  and  uniform  construction  of  an  expression  by  congress  or  the  customs 
authorities  is  generally  controlling  on  the  question  of  classification.^-  In  its  ab- 
sence, the  general  rule  is  that  specific  provisions  control  general  ones,^^  and  the 
commercial  meaning  of  a  term  or  phrase  prevails  over  the  popular  ^*  unless  previous 
legislation  shows  that  it  was  used  in  its  popular  sense  ;^^  but  where  no  trade 
designation  is  established,  the  ordinary  dictionary  definitions  prevail.^®  That  an 
article  of  a  given  name  has  previously  been  properly  classified  at  a  certain  rate  is  not 


43.  A  tax  on  exported  property  which 
operates  indirectly  as  a  duty  on  the  export 
is  as  pernicious  as  the  laying  of  a  duty  di- 
rectly (Commonwealth  v.  Sellinger,  30  Ky. 
L.  R.  451,  98  S.  W.  1040),  but  a  state  stat- 
ute levying  a  tax  on  all  personalty  owned 
by  resident  citizens,  wherever  situated,  is 
not  an  attempt  to  levy  a  tax  on  exported 
property   because   it   is    exported    (Id.). 

44.  Present  schedules  being  based  on 
principle  of  protection  to  American  indus- 
try. Burditt  &  Williams  Co.  v.  U.  S.  [C.  C. 
A.]    153   F.   67. 

45.  As  to.  whether  berries  should  be 
measured  by  dry  or  liquid  quart.  United 
States  v.  Boak  Fish  Co.,   146  F.  104. 

46.  Rule  applied,  and  held  articles  manu- 
factured from  coated  steel  wire  are  not  sub- 
ject to  additional  duty  for  the  coating. 
Burditt  &  Williams  Co.  v.  U.  S.  [C.  C.  A.] 
153  F.  67. 

47.  See  7  C.  L.   1020. 

48.  Failure  to  comply  with  regulation  re- 
quiring filing  of  certificate  of  delivery  to 
institution  within  ninety  days  after  entry. 
Eimer  &  Amend  v.  U.  S,  146  F.  144. 

49.  Use  of  automobile  interrupted  by  in- 
tervening use  in  this  countrv.  H411house  v. 
U.  S.   [C.  C.  A.]   152  F.  163. 

50.  Old  parts,  and  cost  of  overhauling, 
cleaning,  readjusting,  etc.,  may  be  free.  An 
automobile.  Hillhouse  v.  U.  S.  [C.  C.  A.]  152 
F.   163. 

51.  United  States  v.  Courtin,  153  F.  594. 

52.  United  States  v.  Kuttroff,  Pickhardt 
&  Co.,  147  F.  758;  Dunham  &  Co.  v.  U.  S. 
[C.   C.   A.]    150   F.   562. 

53.  Hat  crowns  composed  chiefly  of  gela- 


tin spangles  dutiable  under  provision  for 
"articles  composed  in  part  of  spangles  made 
of  gelatin,"  and  not  under  that  for  "manu- 
factures of  gelatin."  Metzger  v.  U.  S.  [C. 
C.  A.]  146  F.  132.  Where  an  article  is  desig- 
nated by  a  specific  name  and  the  act  im- 
poses a  duty  upon  it  by  such  name,  gen- 
eral terms  subsequently  used  are  not  ap- 
plicable. Nash  &  Co.  V.  U.  S.  152  F.  573. 
Goods  partly  of  wool  but  in  chief  value  of 
cotton  more  specifically  enumerated  as 
"manufactures  of  cotton"  than  as  "manu- 
factures in  part  of  wool."  Benoit  v.  U.  S., 
150  F.  687.  As  to  pyroxylin  smokers'  arti- 
cles, "all  smokers'  articles  whatsoever  not 
specially  provided  for"  is  more  specific  than 
"all  compounds  of  pyroxylin  in  finished  or 
partly  finished  articles."  United  States  v. 
Knauth,  150  F.  610.  Articles  of  cotton  table 
damask  woven  in  the  piece  held  "cotton 
table  damask,"  and  not  "cotton  cloth." 
Wilson  v.  U.  S.  [C.  C.  A.]  146  F.  64.  Dress 
goods  dutiable  as  silk  woven  goods  rather 
than  as  dress  goods  in  part  of  wool.  United 
States  V.  Scruggs,  etc.,  Dry  Goods  Co.,  147 
Fed.   888. 

54.  United  States  v.  Hemptead  &  Son, 
153  F.  483.  "Embroidery  cottons."  Loeb  v. 
U.  S.  [C.  C.  A.]  150  F.  327.  In  an  action  to 
recover  duties  paid  under  an  alleged  erro- 
neous classification,  evidence  Is  admissible 
as  to  whether  a  name  has  a  commercial 
meaning  differing  from  Its  ordinary  signifi- 
cation.    Mills   V.   Robertson,   147   F.    634. 

55.  Dunham  &  Co.  v.  U.  S.  [C.  C.  A.]  150 
F.    562. 

56.  "Hides  of  cattle."  United  States  v. 
Schmoll,  154  F.  734. 
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conclusive  as  to  the  subsequent  classification  of  an  article  of  the  same  nanie.^^  If 
two  or  more  rates  apply,  the  article  pays  duty  at  the  highest  of  such  rates.^^  On  the 
question  of  whether  a  commodity  is  fit  for  other  tl.an  a  certain  use,  the  fact  that  it 
can  be  used  for  other  purposes  is  not  controlling.^''  The  slicing  of  vegetables  solely  to 
facilitate  a  natural  drying  operation  is  not  sufficient  to  remove  them  from  their 
natural  state.®**  To  justify  a  classification  of  fruit  boxes  as  having  been  made 
abroad  from  domestic  shooks,  the  evidence  must  be  definite  as  to  the  quantity  in  each 
importation  so  made."^  To  be  entitled  to  the  benefits  of  reciprocal  commercial 
agreements,  importers  must  show  that  the  articles  imported  are  included  within  their 
terms,®-  and  must  furnish  satisfactory  evidence  that  they  were  not  only  imported 
from  but  produced  in  a  country  with  which  the  agreement  was  made  ®^  Imported 
raw  material  is  not  entitled  to  a  draw  back  of  duty  when  exported  unless  some  new 
article  has  been  produced  by  the  process  of  manufacture  applied  to  it  in  this  coun- 
try.®* Products  of  crude  petroleum  are  subject  to  countervailing  duty  where  pro- 
duced in  chief  value  of  petroleum.®^  The  component  material  of  chief  value  is  to 
be  determined  with  reference  to  the  values  of  the  components  in  the  country  where 
the  compound  is  produced,®®  and  the  value  of  a  component  at  the  time  when  it  goes 
into  the  article  should  be  considered,  and  not  its  value  as  subsequently  increased.®' 
Additional  cases  on  the  classification  of  particular  imports  will  be  found  in  the 
footnotes.®^    Importers  may  adjust  themselves  to  the  tariff  laws,  and  in  the  absence 


57.  Decisions  on  classification  of  "dead 
oil"  not  conclusive  in  absence  of  proof  that 
such  oil  was  the  same  as  that  in  question. 
Schoellkopf  v.  U.   S.,   147   F.   855. 

58.  Rates  for  "manufactures  of  cotton" 
and  "manufactures  in  part  of  wool"  not 
equally  applicable  to  cloth  in  part  of  wool 
but  in  chief  value  of  cotton.  Benoit  v.  U.  S., 
150  F.   687. 

59.  Niger-seed  oil  commonly  used  in 
soap  making  held  free,  as  "fit"  only  for  such 
use  though  it  "could"  be  used  for  other  pur- 
poses. United  States  v.  Colby  &  Co.  [C.  C. 
A  ]    153   F.   883. 

CO.  Sliced  mushrooms  dried  in  sun  duti- 
able as  vegetables  in  natural  state,  and  not 
as  vegetables  prepared  or  preserved.  Zan- 
mati  &  Co.  v.  U.  S.    [C.  C.  A.]   153  F.  880. 

61.  Not  sufficient  to  establish  a  proba- 
bility that  many  of  the  boxes  were  of  such 
origin.  Westervelt  &  Co.  v.  U.  S.,  150  F. 
378. 

62.  Bronze  statuary  not  included  in  "stat- 
uary" as  used  in  commercial  agreement 
with  Italy.  Richard  &  Co.  v.  U.  S.,  151  F. 
954. 

63.  Deposition  by  Importer  that  the  goods 
were  consigned  to  him  direct  from  France, 
but  not  showing  any  further  personal 
knowledge,  held  incompetent.  Migliavacca 
Wine   Co.   v    U.   S.,   148  F.   142. 

64.  Spanish  bottle  corks  not  entitled  to 
draw  back  though  sterilized,  cleansed,  soft- 
ened, and  coated  for  u.se  In  beer  bottles. 
Anheuser-Busch  Brewing  Co.  v.  U.  S.,  41  Ct. 
CI.   389. 

65.  "Products  of  crude  petroleum"  sub- 
ject to  countervailing  duty  under  proviso 
of  par.  626  of  Free  List  includes  only  arti- 
cles produced  in  chief  value  of  petroleum, 
regardless  of  quantity.  United  States  v. 
Downing  &  Co.  [C.  C.  A.]  146  F.  56.  Par- 
affin though  separately  enumerated  in  par. 
633  of  Free  List  is  subject  to  countervaling 
duty  under  par.  626  when  a  product  of  pe- 
troleum.    Id. 

66.  Evfdence    of   value    of   one    component 


material  in  one  country  and  of  another  in 
another  country  insufficient  to  overcome 
sworn  statement  of  manufacturer.  United 
States  V.  Downing  &  Co.   [C.  C.  A.]   146  F.  56. 

67.  Article  held  in  chief  value  of  cotton 
though  varnish  had  greater  value  in  com- 
pleted article  by  reason  of  labor  bestowed 
in  applying  it.  United  States  v.  Johnson 
[C.  C.  A.]  154  F.  39.  Component  material  of 
chief  value  in  certain  catheters  and  bougies 
made  of  a  fabric  covered  with  a  varnish 
composed  of  linseed  oil  and  copal  was  the 
varnish  where  it  exceeded  in  value  the 
fabric,  though  the  latter  exceeded  in  value 
the  linseed  oil  or  the  copal.  Kraemer  v. 
U.  S.,  146  F.   148. 

68.  Agrricultural  and  vegetable  products 
and  provii^ions:  Fire  proofed  lumber  dutiable 
as  sawed  lumber.  Myers  &  Co.  v.  U.  S.  [C.  C. 
A.]  147  F.  204.  Round  timbers  for  wharves 
or  electric  light  poles  not  free.  Perfection 
Pile-Preserving  Co.  v.  U.  S.,  147  F.  922. 
"Round  unmanufactured  timber  including 
pulp  woods"  held  to  include  pulp  wood  sub- 
jected to  the  rossing  process.  United  States 
V.  Pierce  [C.  C.  A.]  147  F.  199  Wood  flour 
dutiable  as  a  manufacture  of  wood,  and  not 
as  "wood  pulp,"  nor  as  "waste."  Nairn 
Linoleum  Co.  v.  U.  S.,  151  F.  955.  Splash 
mats  or  screens  though  crudely  decorated 
dutiable  as  manufactures  of  wood.  Wool- 
worth  &  Co.  V.  U.  S.,  152  F.  483.  Bamboo 
dyers'  sticks  free  as  bamboo,  and  hardwood 
dyers'  sticks  dutiable  as  unmanufactured 
wood,  and  not  as  manufactures  of  wood. 
United  States  v.  Knipscher  &  Maas  Silk 
Dyeing  Co.,  152  F.  590.  Seedlings  of  rhodo- 
dendrons and  laurels  remaining  green  con- 
stantly dutiable  as  "evergreen  seedlings." 
United  States  v.  Ouwerkerk,  153  F.  916. 
Double-warp  Dundee  baggage  dutiable  as 
"jute  baggage."  Corbitt  &  Macleay  Co.  v. 
U.  S.,  153  F.  648.  Certain  basket.s  dutiable 
as  manufactures  of  willow,  and  not  of 
"chip."  OUesheimer  &  Bros.  v.  U.  S.,  154  F. 
167.  Reeds  with  outside  removed  dutiable 
as    reeds   wrought    from   rattans.      Foppes    v. 
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U.  S.,  154  F.  866.  Crude  balata  free,  as  "in- 
dia  rubber,  crude."  Earle  Bros.  v.  U.  S.,  153 
F.  773.  Braids  in  chief  value  of  straw  free 
as  braids  of  straw.  United  States  v.. Rheims, 
154  F.  865.  Arrowroot  in  its  starchy  form 
dutiable  as  preparations  f^t  for  use  as 
starch.  Middleton  &  Co.  v.  U.  S.  [C.  C.  A.] 
151  F.  16.  Lily  of  the  valley. roots  sprouted, 
and  imported  for  forcing  dutiable  as  lily  of 
valley  plants,  and  not  as  moss,  seaweeds, 
and  vegetable  substances.  McAllister  v.  U. 
S.,  147  F.  773.  Broken  rice  held  not  duti- 
able as  rice  which  would  pass  through  a 
number  twelve  sieve  where  it  ^'ould  not 
pass  through  a  number  twelve  sieve  se- 
lected by  the  secretary  of  treasury  though 
such  sieve  had  smaller  meshes  than  other 
number  twelve  sieves.  Wakem  v.  U.  S.,  147 
F.  874.  Apricot  kernals  are  dutiable  as 
"nuts  not  specially  provided  for,"  not  as 
shelled  almonds.  Spencer  &  Co.  v.  U.  S.,  146 
F.  112.  Boiled  chestnuts  preserved  in  syrup 
not  dutiable  directly  or  by  similitude  as 
nuts,  but  as  "comfits."  United  States  v. 
Schall  &  Co.,  147  F.  760.  Orange  and  lemon 
peel  in  brine  held  free  as  "not  preserved." 
Causse  Mfg.  Co.  v.  U.  S.,  150  F.  419.  Cherries 
washed,  pitted,  and  packed  in  water  con- 
taining not  more  than  four  per  cent  of  salt 
are  dutiable  as  "edible  fruits  prepared  in 
any  manner,"  and  are  not  "fruits  in  their 
own  juices"  or  "fruits  in  brine."  Causse 
Mfg.  Co.  V.  U.  S.  [C.  C.  A.]  151  F.  4.  "Pre- 
pared in  any  manner"  not  limited  to  drying 
process.  Id.  Persian  berry  extract  used  in 
staining  food  products  and  also  as  a  dye- 
.stuff  dutiable  as  an  unenumerated  manufac- 
tured article.  United  States  v.  Berlin  Ani- 
line Works,  154  F.  925.  Pineapples  in  their 
own  juice  with  sugar  added  only  for  flavor- 
ing held  dutiable  as  pineapples  preserved  in 
their  own  juice,  and  not  as  fruit  preserved 
in  sugar.  United  States  v.  Johnson  &  Co. 
[C  C.  A.]  152  F.  164;  Dudley  &  Co.  v.  U.  S. 
[C.  C.  A.]  153  F.  881,  rvg.  148  F.  333.  But 
sugar,  though  not  capable  of  use  without 
refining,  dutiable  as  "'sugar  above  number 
sixteen  Dutch  standard  in  color."  Franklin 
Sugar  Refining  Co.  v.  U.  S..  153  F.  653.  So- 
called  dragees,  small  sugar  and  starch  pel- 
lets with  silver  coatings  used  for  decorat- 
ing cakes  or  confectionery,  held  not  "con- 
fectionery" or  "sugar  candy."  La  Manna  v. 
U.  S.,  154  F.  955.  Wafers  and  biscuits  with 
sweet  centers  and  pastry  envelopes  not 
dutiable  directly  or  by  similitude  as  con- 
fectionery. United  States  v.  Meadows  &  Co  , 
147  F.  757.  Dried  mushrooms  in  sealed  tins 
dutiable  as  mushrooms  "prepared  or  pre- 
served in  tins."  Choy  Chong  Woh  &  Co.  v. 
U.   S.    [C.  C.  A.]   153  F.   879. 

Aninialis  and  animal  product.^:  Pieces  of 
fur  sewn  together  for  convenience  or  safety 
only  dutiable  as  "dressed  furs  on  the  skin," 
and  not  as  articles  made  of  fur.  Fleet  v. 
U.  S.,  148  F.  335.  "Hares  combings"  used  as 
adulterant  in  cheap  hats  dutiable  as  waste, 
and  not  as  furs  undressed  or  furs  prepared, 
for  hatters'  use.  United  States  v  Hatters' 
Fur  Exch.,  153  F.  595.  Hides  of  East  India 
buffalo  dutiable  as  "hides  of  cattle."  United 
States  V.  Schmoll,  154  F.  734.  Mocha  hair 
on  the  skin  held  free  as  skins  and  hides  not 
specially  provided  for.  and  not  dutiable  as 
"wool"  on  the  skin.  Goat  &  Sheepskin  Im- 
port Co.  V.  U.  S.  206  U.  S.  194,  51  Law.  Ed. 
1022.  "Ghee"  dutiable  as  butter  and  sub- 
stitutes therefor.  Sahadi  Bros.  v.  U.  S.,  152 
F.    486.      "Wool    grease"    Includes    a    refined 


wool  grease  commercially  known  as  wool 
grease.  Swan  &  Finch  Co.  v.  U.  S.,  149  F. 
304.  Blood  charcoal  composed  chiefly  of 
carbon  and  used  for  decolorizing  sugar  not 
carbon,  but  either  bone  char  by  similitude, 
or  unenumerated  manufacture.  United 
States  v.  Lueders  &  Co.,  148  F.  398.  Mother- 
of-pearl  in  slabs  for  knife  handles,  etc.,  held 
dutiable  as  manufactures  of  mother-of- 
pearl.  Morris  European  &  American  Exp. 
Co.  V.  U.  S.,  150  F.  60S.  Unenumerated 
feather  boas  strung  on  cotton  cord  dutiable 
as  feathers  dressed  or  advanced.  Legg  v. 
U.  S.,   154   F.   858. 

Art  goods,  toys,  and  ornuuieuts:  Highly 
artistic  bronze  and  ivory  statue  held  "stat- 
uary." .Tiffany  &  Co.  v.  U.  S.,  154  F.  168. 
China  with  brown  stain  on  sloping  under- 
side dutiable  as  decorated  china.  United 
States  V.  Thurnauer  &  Bro.,  152  F.  660. 
Beads  should  not  be  classified  as  "not 
threaded  or  strung"  because  strung  only 
temporarily.  Frankenberg  Co.  v.  U.  S.  [C. 
C.  A.]  146  F.  63;  Id.,-  206  U.  S.  224,  51  Law. 
Ed.  1034.  Metal  figures  of  animals  gen- 
erally used  as  mantel  or  cabinet  ornaments, 
not  toys,  but  articles  of  metal.  Samstag  & 
Hilder  Bros  Co.  v.  U.  S.,  154  F.  756.  Leaves 
treated  so  as  to  restore  natural  appear- 
ance and  prevent  decay  dutiable  as  artifi- 
cial or  ornamental  leaves  though  some  were 
in  wreaths  on  frames.  Kreshower  v.  U.  S., 
152  F.  485.  Miniature  frames  of  precious 
metals  set  with  precious  stones  but  not 
used  for  personal  adornment  not  jewelry, 
but  articles  composed  in  part  of  metal. 
United  States  v.  Knoedler  &  Co.,  154  F.  928. 
Chatelaine  purses  plated  in  imitation  of 
gold  and  silver  not  jewelry.  Steinhardt  & 
Co    V.   U.  S.,   148   F.   512. 

Books  and  paper.s:  "Books  containing  il- 
luminated lithographic  prints"  does  not  in- 
clude books  with  only  one  print  on  front 
cover.  Dutton  &  Co.  v.  U.  S.,  154  F.  214. 
Marbleized  paper,  though  hand  made,  duti- 
able as  surface-coated  paper.  Seyd  v.  U.  S., 
152  F.  657  Hand-made  India  transfer  pa- 
per used  for  lithographic  transfers  and  in 
printing  dutiable  as  hand-made  papers. 
Benneche  &  Bro.  v.  U.  S.  [C.  C.  A.]  153  F. 
861.  Filtering  paper  dutiable  as  such  though 
cut  into  disks  ready  for  filtering.  Murphv 
&  Co.  V.  U.  S.,  148  F.  336.  Lace  paper  doilies, 
covers,  etc.,  for  packing  confectionery,  with 
names  and  addresses  of  merchants  on  them, 
dutiable  not  as  paper  or  printed  matter  but 
as  manufactures  of  paper.  United  States  v. 
Hensel,  Bruckmann  &  Lorbacher,  152  F.  578. 
Box  tops  made  of  surface-coated  paper 
with  designs  printed  by  litographic  process 
held  dutiable  as  printed  surface-coated  pa- 
pers and  not  as  lithographic  prints.  Devoy 
V.  U.   S.,   147   F.   765. 

Beverages;  "Sake"  is  dutiable  as  an  un- 
enumerated manufacture  and  not  by  simili- 
tude as  beer  or  wine.  Stratton  v.  Komada 
&   Co.,   148   F.   125. 

Chemicals  and  medioines;  So-called  bleach- 
ers' blue  used  solely  as  a  bleaching  mixture 
dutiable  as  coal  tar  products,  not  colors  or 
dyes.  Abram  De  Ronde  &  Co.  v.  U.  S.,  148 
P.  653.  Bromofluorescic  acid  dutiable  as  a 
coal  tar  color  or  dye.  United  States  v.  Kutt- 
roff.  Pickhardt  &  Co..  147  P.  758.  Dried  liz- 
zards  for  Chinese  medicine  h^ld  drugs.  'Wing 
On  M'o  V.  U.  S.,  148  F.  334.  Powdered  opium 
dutiable  not  as  "opium  crude  or  manufac- 
tured" but  as  a  drug  advanced  in  value  or 
condition.      Merck    v.    U.    S.    [C.    C.    A.]    151 
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F.  14.  Floral  waters  dutiable  as  unenumer- 
ated  manufactured  articles,  and  not  as  me- 
dicinal preparations.  Euler  &  Robeson  v. 
U.  S.,  147  F.  765.  Fruit  juice  concentrated 
and  medicated  but  used  only  as  an  ingredi- 
ent in  the  preparation  of  medicine  not  a 
medicinal  preparation.  Richard  &  Co.  v. 
U.  S,  147  F.  891.  Creolin-Pearson  not  a 
medical  preparation.  Merck  &  Co.  v.  U.  S., 
147  F.  895.  Paraldehyde  dutiable  as  a  med- 
ical preparation  in  preparation  of  which 
alcohol  is  not  used.  Merck  &  Co.  v.  U.  S , 
147  F.  895.  Hexamethylentetramin  duti- 
able as  a  medicinal  preparation  in  which 
alcohol  is  not  used.  Lehn  &  Fink  v.  U.  S., 
147  F.  640.  "Bone-size  substitute"  consist- 
ing of  chemical  starch,  dextrin,  etc.,  and 
used  for  stiffening  backs  of  fabrics,-  held 
not  a  preparation  fit  for  use  as  starch,  but 
a  chemical  compound.  United  States  v.  Du- 
cas  &  Co.,  149  F.  253.  Olive  oil  in  flve-gal- 
lon  tins,  sold  in  such  form  not  to  consumer 
but  to  hotels  and  retail  dealers,  dutiable  as 
olive  oil  not  specially  provided  for.  United 
States  V.  La  Manna,  Azema  &  Farnan,  154 
F.  927.  "Oils  commonly  used  in  soap  mak- 
ing, and  fit  only  for  such  uses,"  does  not 
include  so-called  "oleic  acid"  or  red  oil,  fit 
for  other  uses  though  commonly  used  as 
soap  stock.  Edward  Hill's  Sons  &  Co.  v. 
U,  S.  [C.  C.  A.]  151  F.  475.  Sheep  dip  not 
free  where  used  also  as  a  disinfectant  and 
otherwise.  Shallus  v.  Stone,  150  F.  605; 
Moody  V.  Patterson,  153  F.  830. 

Minerals,  metals,  and  manufactures  there- 
of: Molders'  patterns  used  as  models  about 
which  to  form  sand  molds  in  which  cast- 
ings may  be  made  held  free.  United  States 
V.  Hoe  &  Co.  [C.  C.  A]  147  F.  201.  "Cast- 
ings" does  not  include  articles  advanced  in 
condition  after  casting.  Bromley  &  Sons  v. 
U.  S.,  154  F.  399.  Fitted  and  finished  ma- 
chinery parts  dutiable  as  manufactures  of 
metal.  Lehigh  Mfg.  Co.  v.  U.  S.,  153  F.  596. 
So-called  arched  Purves  furnaces  dutiable 
as  boiler  tubes  or  flues.  Thomas  v.  Vande- 
grift  &  Co.,  153  F.  591.  Certain  machine 
forgings  not  within  provision  for  "forgings 
of  whatever  degree  or  stage  of  manufac- 
ture." Prosser  &  Son  v.  U.  S.,  154  F.  721. 
Draw  plates  and  wortles  manufactured 
from  steel  bars  or  plates  dutiable  as  arti- 
cles wholly  or  in  part  of  steel.  United 
States  V.  Newman  Wire  Co.,  152  F.  488. 
Nickel  plates  for  suspension  in  a  bath  for 
nickel  plating  dutiable  as  manufactures  of 
nickel.  Hermann  Boker  &  Co.  v.  U.  S.,  152 
F.  589.  Steel  strips  whose  only  polish  or 
brightening  is  that  incidentally  acquired  in 
the  cold-rolling  not  dutiable  as  strips 
brightened  or  polished  better  than  "cold- 
rolled  smoothed  only."  United  States  v. 
Crucible  Steel  Co.,  147  F.  537.  Wire  screw 
rods  cold  rolled  merely  to  facilitate  their 
insertion  in  screw-making  machines,  and 
thus  incidentally  polished,  dutiable  as  wire 
screw  rods,  and  not  as  polished  iron  rods. 
Nash  &  Co.  v.  U.  S.,  152  F.  573.  Thin  and 
narrow  coils  of  steel  from  fifty  to  two  hun- 
dred feet  long  not  "sheet  steel  in  strips." 
Boker  &  Co.  v.  U.  S.,  154  F.  174.  Steel  wool 
dutiable  under  provision  for  "steel  in  all 
forms  and  shapes."  United  States  v.  Buehne 
Steel  Wool  Co.,  154  F.  93.  Old  fish  plates 
good  only  as  scrap  steel  not  dutiable  as 
railway  fish  plates,  but  as  scrap  steel  fit 
only  to  he  manufactured.  Ginsburg  &  Sons 
V.  U.  S.,  147  F.  531.  New  steel  rall.s,  though 
defective,    not    scrap    steel,  -but    dutiable    as 


rails,  though  intended  to  be  used  as  scrap 
iron.  Illinois  Cent.  R.  Co.  v.  McCall,  147 
F.  925.  Old  iron  chains  not  free  as  old  junk, 
but  dutiable  as  scrap  iron  fit  only  for  re- 
manufacture.  Sheldon  &  Co.  v.  U.  S.,  152  F. 
318. 

Miscellaneous  manufactures:  Fancy  bot- 
tles with  metal  mountings  dutiable  as  man- 
ufactures of  metal  and  glass,  and  not  as 
"plain  glass  bottles."  Cross  Co.  v.  U.  S.,  150 
F.  610.  Glassware  ornamented  with  metal 
filigree  work,  dutiable  as  ornamented  arti- 
cles of  glass,  and  this  regardless  of  com- 
ponent of  chief  value.  Gallenkamp  v.  Rach- 
man,  147  F.  769.  Needle  cases  with  steel 
needles  constituting  the  element  of  chief 
value  dutiable  as  unenumerated  manufac- 
tures in  chief  value  of  needles.  Dieckerhoff, 
Raffler  &  Co.  v.  U.  S.,  151  F.  957.  Needle 
books  containing  needles  held  dutiable  as 
unusual  coverings  designed  for  a  use  other- 
wise than  in  bona  fide  transportation.  Guth- 
man,  Solomons  &  Co.  v.  U.  S.,  148  F.  332. 
Metal  button  shanks  dutiable  as  '"button 
molds."  Hermann,  Schutte  &  Co.  v.  U.  S. 
[C.  C.  A.]  153  F.  868.  Provision  for  buttons 
should  be  construed  as  including  molds.  Id. 
Flat,  circular  toilet  powder  puffs,  dutiable 
as  manufacture  of  wool,  and  not  as 
"brushes."  United  States  v.  Borgfeldt  & 
Co.,  153  F.  480.  Magnesite  brick  dutiable  as 
brick  other  than  fire  brick.  United  States 
v.  Hempstead  &  Son,  153  F.  483.  Hauteville 
stone  for  decorative  work  in  buildings  duti- 
able as  marble,  and  not  as  limestone  not 
provided  for.  Bockmann  v.  U.  S.,  154  F. 
lOOO.  Whetstone  blocks  roughly  dressed 
dutiable  as  crude  minerals  not  advanced  by 
grinding,  etc.  Johnson  &  Co.  v.  U.  S.,  152 
F.  656.  An  automobile  held  free  as  "house- 
hold effects"  used  abroad  not  less  tlian  a 
year.  Hillhouse  v.  U.  S.  [C.  C.  A.]  152  F. 
163. 

Pearls  and  precious  stones:  "Imitation 
precious  stones  not  exceeding  an  inch  in 
'dimensions'  "  includes  stones  exceeding  an 
inch  in  only  one  direction.  Lorsch  &  Co.  v. 
U.  S.  [C.  C.  A.]  146  F.  379.  Cut  pieces  of 
agate  used  as  scale  bearings  dutiable  as 
precious  stones,  and  not  as  manufactures 
of  agate.  United  States  v  Albert  Lorsch  & 
Co.,  152  F.  591.  Contra.  Smith  v.  Comput- 
ing Scale  Co.,  147  F.  890.  Sapphires  for  bear- 
ings for  electrical  instruments  dutiable  as 
precious  stones.  United  States  v.  Ameri- 
can   Exp.    Co.,   147   F.    894. 

Textiles  and  manufactures  thereof;  Tvear- 
ing  apparel:  Cotton  cloth  with  black  dots 
produced  by  work  threads  not  necessary  to 
complete  fabric  dutiable  under  par.  313. 
Gitterman  &  Co.  v.  U.  S.,  154  F.  169.  "Cot- 
ton table  damask"  held  to  include  finished 
article  as  well  as  goods  in  piece.  Dunham 
&  Co.  V.  U.  S.  [C.  C.  A.]  150  F.  562.  Finished 
cotton  blankets  with  whipped  or  liemmed 
edges  dutiable  as  cotton  cloth.  United  States 
V.  Bernhard,  150  F.  375.  "Embroidery  cot- 
tons" held  not  to  include  so-called  No.  60 
5-ply  thread  or  yarn  used  in  embroidering 
machines.  Loeb  &  Schoenfeld  v.  U.  S.  [C  C. 
A.]  150  F.  327.  Openwork  fabrics  held  duti- 
able as  "cotton  cloth  not  exceeding  one 
hundred  threads  to  square  inch,  counting 
warp  and  filling,"  though  substantial  por- 
tions had  no  warp  and  other  substantial 
portions  no  filling.  Quaintance  v.  U.  S.,  147 
F  753;  Schade  &  Co.  v.  U.  S.,  147  F.  893. 
Fabrics  held  dutiable  as  goods  in  chief 
value    of   flax,    and    not   as    goods    in    part    of 
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of  deception  they  have  the  right  to  obtain  tlie  lowest  classification  for  their 
goods.  ^'^ 

§  3.  Administration  of  customs  laws.  In  general.'^ — Merchandise  withdrawn 
from  a  bonded  warehouse  must  be  assessed  on  the  basis  of  weight  at  the  time  of 
original  entry,  though  it  has  lost  in  weight  through  evaporation  of  moisture.^^ 
Other  cases  on  the  ascertainment  of  dutiable  quantity  and  quality  are  given  below. ^^^ 

Duties  must  be  assessed  in  accordance  with  the  actual  market  value  in  the  coun- 
try whence  the  goods  are  imported,  and  in  the  condition  in  which  they  are  there 
bought  and  sold  for  exportation.'^^  So-called  converters'  commissions  are  properly  in- 
cluded in  the  appraised  value  so  far  as  it  covers  services  in  having  goods  dyed  and 
finished.'^*  An  appraiser  may  not  legally  advance  the  value  of  merchandise  not 
actually  before  him  and  not  represented  by  samples,  though  he  may  have  before  him 


wool.  United  States  v.  Walsh,  154  F.  749; 
United  States  v.  Wilkinson  Co.,  154  F.  751; 
United  States  v.  Johnson  &  Co.,  154  F.  752. 
Provision  that  "all  manufactures  of  which 
wool  is  a  component  material  shall  be  clas- 
sified as  manufactures  of  ^^ool"  relates  only 
to  goods  composed  of  wool  and  silk.  United 
States  V.  Walsh,  154  F.  749;  United  States  v. 
T\Mlkinson  Co.,  154  F.  751;  United  States  v. 
"U'alsh  [C.  C.  A.]  154  F.  770.  "Cotton  laces." 
Mills  V.  Robertson,  147  F.  634.  "Crochet 
yokes"  used  on  yoke  of  w^omen's  vests  held 
ornaments,  and  not  trimmings  or  lace. 
Loewenthal  &  Co.  v.  U.  S.,  147  F.  774.  Straw 
laces  sewn  together  with  cotton  thread  not 
covered  by  provisions  relative  to  articles 
"composed  wholly"  of  straw.  Schmitz  v. 
U  S.  [C.  C.  A.]  146  F.  127.  Cotton  lace  col- 
lars held  articles  made  of  lace  though  not 
made  of  lace  bought  and  sold  by  the  yard. 
Goldenberg  Bros.  &  Co.  v.  U.  S.,  152  F.  658. 
■^'omen's  collars  and  cuffs  made  of  braids 
and  ornamented  with  threads  not  articles 
of  lace.  Hesse  &  Bro.  v.  U.  S  .  154  F.  171. 
Artificial  silk  yarn  held  dutiable  by  simili- 
tude as  cotton  yarn,  and  not  as  silk  yarn. 
Hardt  Von  Bernuth  &  Co.  v.  U.  S.  [C.  C.  A.] 
146  F.  61.  Ribbons  chiefly  of  silk  but  in 
part  of  cotton  dutiable  as  manufactures  of 
silk,  and  not  as  ribbons  of  cotton.  Gartner, 
Sons  &  Co.  V.  U.  S..  154  F.  957.  Silk  em- 
broidered screens  'with  wooden  frames  duti- 
able as  silk  embroidered  articles.  Lichten- 
stein  Millinery  Co.  v.  U.  S.,  154  F  736.  "Silk 
cocoons  and  silk  waste"  enumerated  as  free 
includes  only  articles  not  manufactured  at 
all.  Fawcett  v.  U.  S..  146  F.  S3.  Silk  combed, 
though  afterwards  caught  in  the  machines 
and  rendered  dirty,  is  dutiable  as  combed 
silk.  Id.  "Panne  velvets"  dutiable  as 
"plush,"  and  not  as  "velvets  "  United  States 
V.  Silberstein,  Castell  &  Co.  [C.  C.  A.]  153 
F.  965.  Goods  made  on  Jacquard  loom  and 
containing  two  or  more  colors  in  filling. 
Bassett,  McNab  &  Co.  v.  U  S.,  154  F  681. 
Certain  "drawnwork"  goods  dutiable  as 
embroidered  articles.  Beach  v.  Sharpe,  154 
F.  543.  Hats  with  fur  bodies  but  with  silk 
trimmings  as  chief  value  dutiable  as  silk 
wearing  apparel,  and  not  as  hats  in  chief 
value  of  fur  Rheims  Co.  v.  U.  S,  154  F. 
969. 

Stone   &  Downer   Co.   v.   U.   S 
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See  7  C.  L.  1024. 

Leaf   tobacco    so    dutiabJ'?    under    §    33 
9  Curr.  Law. —  55. 


of  act  of  1897  despite  §  20  of  customs  ad- 
ministrative act  providing  that  same  rate 
shall  be  collected  as  may  be  imposed  by 
law  upon  like  merchandise  at  time  of  with- 
drawal. United  States  v.  Falk  &  Bro.,  204 
U.  S.  143,  51  Law.  Ed.  411.  Contra.  Ameri- 
can Cigar  Co.  v.  U.   S.    [C.  C.  A.]    146  F.   484 

72.  The  wine  or  liquid  gallon  is  the  only 
one  adopted  or  recognized  by  the  Federal 
government.  Dry  olives  should  be  meas- 
ured by  the  liquid  gallon,  and  not  by  the 
dry.  Ceballos  v.  U.  S.  [C.  C.  A.]  146  F.  380. 
Where  a  commodity  is  dutiable  at  a  certain 
rate  per  gallon,  the  actual  quantity  should 
be  ascertained  though  the  importation  is  in 
gallon  cans.  Quantity  of  olive  oil  ascer- 
tained by  weight  though  described  as  being 
in  "gallon  tin  cans."  United  States  v.  Zucca 
ci  Co.,  154  F  172.  Under  the  provision  for 
fish  in  tins,  the  actual  capacity  of  the  tins, 
rather  than  the  quantity  of  fish  in  them 
should  be  considered.  Gandolfi  &  Co.  v.  U.  S., 
152  F.  656.  "^'here  water  is  added  to  berries 
put  up  in  barrels,  to  serve  only  as  a  cushion 
to  prevent  crushing,  in  assessing  duty  "per 
quart"  the  dry,  not  the  liquid,  quart  should 
be  used.  United  States  v.  Boak  Fish  Co., 
146  F.  104.  Congress  assumed  to  have 
known  of  practice  of  treasury  department 
to  consider  fifty-seven  pounds  of  onions  as 
a  bushel.  Hills  Bros.  Co.  v.  U.  S.  [C.  C.  A.] 
151  F.  476.  Fractions  of  degrees  though 
small  will  not  be  disregarded  in  making 
polariscopic  tests  of  sugar.  56,025  held  "56 
and  above."  United  States  v.  Lueder  [C. 
C.  A.]  154  F.  1.  The  method  employed  by 
the  customs  officials  in  the  ascertainment 
of  dutiable  quantity  should  not  be  disturbed 
in  the  absence  of  a  clear  showing  of  un- 
fairness or  injustice.  United  States  v.  Zucca 
&   Co.,   154   F.    172. 

73.  White  and  colored  wool  sold  together 
at  one  price  abroad  without  distinction  as 
to  color  should  be  assessed  at  that  price. 
Gulbenkian  &  Co.  v.  U.  S.  [C.  C.  A.]  153  P. 
858.  It  is  the  duty  of  appraisers  to  find  the 
actual  market  value  of  the  merchandise, 
regardless  of  invoices  or  statements  of  cost. 
Appraisement  from  erroneous  pro  forma  in- 
voice simply  because  stated  value  was  suf- 
ficiently high  held  invalid.  United  States  v. 
Muller,  Maclean   &  Co.,   152   F.   575. 

74.  And  as  to  other  items,  inclusion  will 
be  presumed  correct  in  absence  of  evidence 
to  contrary.  Erlanger,  Blumgart  &  Co.  v. 
U.  S.   [C.  C.   A.]    154  F.   949;  Id.,   152  F.  576. 
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one  package  out  of  ten.''^  It  will  be  presumed  that  in  making  a  reappraisement 
return  the  board  of  general  appraisers  included  the  value  of  coverings  where  they 
fail  to  state  whether  the  coverings  were  included."^  In  making  an  addition  to  the 
invoice  value  at  the  time  of  entry  in  order  to  prevent  penal  duties,  an  importer 
should  state  the  added  value  with  sufficient  definiteness  to  enable  the  customs  officials 
to  ascertain  the  amount,"  but  mere  reference  to  an  item  is  sufficient  if  the  amount 
is  officially  known  to  the  officials/^  An  appraisement  by  the  local  appraiser  is  pre- 
sumed valid/"  and,  in  the  absence  of  evidence  showing  it  to  be  invalid,  it  cannot  be 
set  aside  by  a  mere  appeal  resulting  in  no  valid  reappraisement,®"  but  the  rule  that 
an  appraisement  is  conclusive  unless  reviewed  by  reappraisement  does  not  apply 
where  tlie  appraiser  proceeds  on  a  wrong  principle.®^ 

"Wliether  goods  are  subject  to  double  or  treble  duty  depends  upon  the  construc- 
tion of  the  particular  provisions  under  which  they  fall.^-  The  additional  duty 
imposed  for  unusual  coverings  used  otherwise  than  in  the  bona  fide  transportation 
to  the  United  States  should  be  imposed  in  addition  to  the  duty  on  the  covering  as  a 
shipping  box  or  package  and  not  only  as  a  substitute.®^  "\Miere  the  value  of  goods 
is  understated  in  the  entry,  and  the  quantity  is  understated  in  the  invoice,  ad- 
ditional duties  should  be  collected  on  the  excess  in  quantity  over  that  stated  in  the 
invoice  as  well  as  on  the  value  in  excess  of  that  declared  in  the  entry.®*  Wool 
which  has  been  changed  in  its  character  or  condition  for  the  purpose  of  evading  duty 
is  subject  to  twice  the  duty  to  which  it  would  otherwise  be  subject.®^  Countervail- 
ing duties  on  the  products  of  crude  petroleum  should  be  based  on  the  duty  imposed 
by  the  country  where  the  products  are  produced.®*^ 

The  customs  administrative  act  empowers  the  secretary  of  treasury  to  authorize 
the  board  of  general  appraisers  to  adopt  rules  for  the  avoidance  of  conflicting  de- 
cisions,®' and  where  in  accordance  with  a  rule  duly  and  regularly  adopted  ®®  a  case 


75.  The  ten  must  be  of  the  same  kind  of 
goods  to  render  one  a  sufficient  represen- 
tation. United  States  v.  Beer  [C.  C.  A.]  150 
F.   566. 

76.  Importers  held  entitled  to  deductions 
for  the  value  of  coverings  under  provision 
relating  to  dutiable  value  of  chocolate. 
United  States  v.  Thomas  Leeming  &  Co.,  153 
F.  489. 

77.  Woodruff  &  Co.   v.  U.  S.,   154   F.   861. 

78.  Direction  to  add  a  specified  sum  sub- 
ject to  reduction  for  charges  for  bringing 
goods  to  importer's  residence.  Woodruff  & 
Co.   v.   U.   S.,    154   F.   861. 

79.  United  States  v.  Curnen  [C.  C.  A  ]  146 
F.  45.  It  will  be  presumed  that  a  collector 
properly  discharged  his  duty  by  the  appoint- 
ment of  a  duly  qualified  merchant  appraiser 
as  required  by  statute,  and  the  burden  is  on 
him  who  seeks  to  show  incompetency.  Must 
be  clearly  shown  that  appointee  was  not 
familiar  witli  the  character  and  value  of 
the  goods.  Evidence  insufficient.  Erhardt 
v.  Ballin   [C.  C.  A  ]    150  F.  529. 

80.  Duty  assessable  on  value  found  by 
local  appraiser  rather  than  invoice  value. 
United  States  v.  Curnen   [C.  C.  A.]   146  F.  45. 

81.  Advancing  values  of  goods  not  repre- 
sented by  samples  before  him  United 
States  V.  Beer  [C.  C.  A.]  150  F.  566.  Where 
appraisement  is  evidently  made  contrary  to 
law.  United  States  v.  MuUer,  Maclean  & 
"Co.,  152  F.  575.  Where  it  was  claimed  com- 
jTilssions  had  been  improperly  included  in 
dutiable  value.  Erlanger,  Blumgart  &  Co. 
V.  U.  S.,  152  F.  576.  Appraisers'  valuation 
may    be    attacked    where    it    includes    items 


independent  of  actual  value.  Erlanger 
Blumgart  &  Co.  v.  U.  S.  [C.  C.  A.]  154  F. 
949. 

82.  Statute  construed,  and  held  figured 
cotton  cloth  valued  at  over  eleven,  twelve, 
and  twelve  and  one-half  cents  a  square 
yard  is  liable  to  ad  valorem  duty  imposed  by 
par.  306,  307,  in  addition  to  duty  imposed  by 
par.  313.  United  States  v.  George  Riggs  & 
Co.,  203  U.  S.  136,  51  Law.  Ed.  127.  Articles 
made  of  coated  steel  wire  are  not  subject  to 
additional  duty  for  the  coating.  Burditt  & 
Williams  Co.  v.  U.  S.  [C.  C.  A.]  153  F.  67; 
rvg.    Id.,    147   F.    892. 

83.  United  States  v.  Park  &  Tilford  [C. 
C.   A.]    152    F.    142. 

84.  United  States  v.  Thomas  Leeming  & 
Co.,  153  F.   489. 

85.  Mechanical  or  chemical  change  not 
necessary,  but  mixture  of  white  and  black 
Iceland  wools  whicli  have  always  been  dealt 
in  separately  held  within  the  statute.  Stone 
&  Downer  Co.  v.  U.  S.,  147  F.  603.  Provi- 
sion for  doubling  duty  applicable  only  to 
better  kind  (Id.),  and  duty  doubled  is  that 
which  would  have  been  applicable  to  the 
better  kind  if  imported  unmixed  (Id.).  Pro- 
vision for  determining  rate  of  duty  accord- 
ing to  average  aggregate  value  of  package 
not  applicable  where  wool  is  mixed  for  pur- 
pose of  obtaining  lower  duty.      Id. 

86.  Paraffin  imported  from  Germany  held 
dutiable  according  to  German  duty  though 
made  from  petroleum  produced  In  Russia. 
United  States  v.  Downing  &  Co.  [C.  C.  A.] 
146  F.  56;  rvg.  135  F.  250. 

87.  Prosser    &    Son    v.    U.    S.,    154    F.    721. 
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is  transferred  to  anotlier  board  after  a  deci?'  i  has  been  prepared  bnt  not  handf^d 
down,  the  decision  of  the  second  board  is  valid.^^ 

Entnj.^^ — "\Miile  the  statutory  provision  authorizing  the  exaction  of  storage 
charges  in  cases  where  the  entry  is  incomplete  or  where  it  is  made  without  the  specifi- 
cation of  particulars  was  not  affected  by  the  section  of  the  customs  administrative  act 
abolishing  all  fees/^  it  was  modified  by  the  statute  legalizing  the  incomplete  entry 
of  "packed  packages,"  so  that  no  charg<fmay  be  exacted  in  connection  with  the  entry 
of  such  packages  because  it  is  incomplete,"-  and  a  fee  charged  by  the  collector  to  de- 
fray the  expense  of  administering  the  law  relative  to  such  packages  is  unauthorized.^' 

Eeliquidation.^* — In  the  absence  of  fraud  or  protest,  a  settlement  of  duties  or 
passage  of  goods  free  is  final  after  the  expiration  of  one  year  from  the  time  of 
entry,^^  but  it  is  not  conclusive  on  the  government  before  the  expiration  of  that 
time,®®  and  hence  a  collector  may  reliquidate  an  entry  and  assess  increased  duties  at 
any  time  within  the  year,  though  duties  first  assessed  have  been  paid  and  the  goods 
withdrawn  for  consumption.'''  The  presence  of  a  protest  relating  only  to  a  portion 
of  an  importation  does  not,  however,  give  the  collector  the  right  to  reliquidate  as  to 
portions  to  which  the  protest  does  not  relate.®^  A  decision  of  the  board  of  general 
appraisers  directing  a  reliquidation  "from  the  invoices,  samples,  or  record"  does 
not  require  the  collector  to  consider  data  outside  the  record  made  before  the  board.®® 

Enforcement  of  duties} — An  action  to  recover  duties  alleged  to  have  been  il- 
legally imposed  at  Manila  during  the  Philippine  insurrection  is  not  an  action  to  re- 
cover for  a  tort,  so  as  to  deprive  the  court  of  claims  of  Jurisdiction.-  The  importer 
and  consignee  will  be  held  liable  for  the  amount  of  a  reliquidation.'  In  an  action 
for  unpaid  duties,  the  circuit  court  has  ample  power  to  suspend  the  trial  until  the 
importer  by  payment  of  the  duties  assessed  may  place  himself  in  a  position  to  try 
the  question  of  classification  before  the  board  of  general  appraisers.*  The  govern- 
ment's right  to  exact  a  proper  duty  cannot  be  destroyed  by  long  delay  on  the  part  of 
the  customs  officials  in  forwarding  protests  to  the  board  of  general  appraisers  where- 
by the  importer's  evidence  is  impaired.^  Liquidated  duties  bear  interest  after  de- 
mand on  the  importer.^ 

Refund  for  salvaged 

Protests  and  appeals.  Procedure.^ — The  board  of  general  appraisers  has  juris- 
diction of  protests  against  the  exaction  of  fees  in  connection  with  the  entry  of  packed 


88.  Ratification  of  a  regulation  presumed 
where,  after  its  adoption  by  board,  the 
secretary  of  treasury  conferred  power  to 
adopt  it.     Prosser  &  Son  v.  U.  S.,  154  F.  721. 

89.  Prosser    &    Son    v.    U.    S.,    154    F.    721. 

90.  See  7  C.  L.  1027. 

91.  Charge  not  being  a  "fee."  United 
States    V.    American    Exp     Co.,    154    F.    996. 

92.  Rev.  St.  §  2926  modified  by  Act  May  1, 
1876.  United  States  v.  American  Exp.  Co., 
154  F.   996. 

93.  United  States  v.  American  Exp.  Co., 
154    F.    996. 

94.  See   7   C.  L.   1027. 

95.  "Entry"  does  not  mean  the  entire 
transaction  leading  up  to  liquidation,  but 
the  act  of  importer  in  presenting  to  col- 
lector the  document  known  as  an  entry. 
Cassel  V.  U.   S,    146   F.   146. 

96.  United  States  v.  Mexican  International 
R.  Co.  [C.  C.  A.]  151  F.  545.  Liquidation  not 
necessarily  final  until  after  delivery  of 
goods  to  importer.  American  Cigar  Co.  v. 
U.  S.    [C.  C.  A.]   146  F.   484. 

97.  United  States  v.  Mexican  Interna- 
tional  R.   Co.    [C.    C.   A.]    151   F.   545. 


98.  Cassel  V.  U.   S.,   146   F.   146. 

99.  United  States  v.  Hunter  [C.  C.  A.]  153 
F.    873. 

1.  See    7    C.    L.    1027. 

2.  Warner,  Barnes  &  Co.  v.  U.  S.,  40  Ct. 
CI.    1. 

3.  Evidence  sufficient  to  show  that  a  rail- 
way company  through  its  agents  was  really 
the  importer  and  consignee  of  certain  goods, 
so  as  to  be  liable  for  tiae  amount  of  a  re- 
liquidation.  United  States  v.  Mexican  In- 
ternational  R.   Co.    [C.   C.  A.]    151   F.    545. 

4.  United  States  v.  Tiffany  [C.  C.  A.]  153 
F.  969;  Id., 154  F.  740.  Mere  delay  in  pay- 
ment of  duties  does  not  divest  jurisdiction 
of  board,     Id. 

5.  Especially  where  delay  was  not  inten- 
tional or  negligent.  Franklin  Sugar  Refin- 
ing Co.   V.   U.    S.,    153   F.    653. 

6.  In  cases  of  reliquidation,  interest 
should  be  computed  from  date  of  demand  at 
legal  rate.  United  States  v.  Mexican  Inter- 
national R.  Co.,  154  F.  519;  United  States  v. 
Urmston,   154   F.   522. 

7.  See  5  C.  L.  902. 

8.  See. 7   C.   L.   1027, 
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packages,  though  no  entry  may  have  heen  uuide  at  tlie  custom  house."  Importers 
seeking  an  allowance  for  decay  of  perishahle  imports  need  not  avail  themselves  of  the 
statute  relating  to  abandonment  of  merchandise.^*'  A  liquidation  or  reliquidation 
is  conclusive  on  the  owner  or  importer  unless  notice  of  objection  is  given  within  ten 
davs,"  but  as  to  merchandise  in  bonded  warehouse  a  protest  that  the  duty  should  l)e 
assessed  on  the  basis  of  weight  at  time  of  withdrawal  cannot  be  made  until  with- 
drawal of  the  merchandise  from  bond/-  and  is  timely  if  made  within  ten  days  after 
demand  for  reliquidation  at  time  of  withdrawal. ^^  As  to  goods  entered  for  con- 
•■umption,  the  collector's  decision  as  to  amount  and  rate  of  duty  will  be  final,  as  it 
will  also  unless  the  importer  makes  payment,  under  timely  protest,  of  the  full  amount 
of  the  duties  assessed.^*  Protests  must  state  the  reasons  for  objections  distinctly 
and  specifically.^^  Treasury  regulations  relative  to  government  tests  are  made  for  the 
guidance  of  customs  officials  in  the  assessment  and  collection  of  duties  when  no  pro- 
test is  made,  and  not  as  judicial  rules  on  appeal  to  the  board  of  general  appraisers.^* 
On  appeal  to  the  circuit  court,  the  findings  of  the  board  of  general  appraisers  are 
presumed  proper  and  justifiable.^'  An  assignment  of  error  stating  that  the  mer- 
chandise should  have  been  held  to  be  covered  by  a  certain  paragraph  of  the  free  list 
is  not  sufficient  where  the  merchandise  in  fact  comes  within  another  paragraph, ^^ 
and  an  additional  general  assignment  that  the  protest  should  have  been  sustained  does 
not  make  the  protest  a  part  of  the  petition  so  as  to  remedy  the  omission.^"  Assign- 
ments of  error  may  not  be  amended  after  expiration  of  time  for  taking  additional 
evidence  and  after  the  case  has  come  to  trial. "°  Importers  who  give  no  evidence 
before  the  board  of  general  appraisers  other  than  an  affidavit  and  samples  should 
not  be  permitted  to  introduce  "further  evidence"  on  appeal  to  the  circuit  court,-^ 
but  the  fact  that  no  evidence  is  introduced  before  the  board  or  on  appeal  is  no  ground 
for  dismissing  the  appeal.--  The  ordinary  rules  of  evidence  are  applicable  in  taking 
proofs  before  appraisers,  and  ex  parte  affidavits  of  manufacturers  are  not  admissible 
before  a  general  appraiser  sitting  as  referee  for  the  introduction  of  evidence  in  the 
circuit  court.-^  In  proving  the  character  of  merchandise,  actual  samples  are  not 
essential,   the  testimony  of   witnesses   familiar   with   the   goods   being   sufficient.-* 


9.  United  States  v.  American  Exp.  Co., 
154  F.   996. 

10.  Claim  that  fruit  was  decayed  and  not 
dutiable.      Villari  v.  U.  S.,   147  F.   766. 

11.  United  States  v.  International  R.  Co. 
[C.    C.   A.]    151    F.    545. 

12.  Protest  held  premature.  American 
Cigar    Co.    v.    U.    S.    [C.    C.    A.]     146    F.    484. 

13.  American  Cigar  Co.  v.  U.  S.  [C.  C.  A.] 
146  F.   484. 

14.  Legality  of  rates  not  litigable  in  suit 
by  collector,  no  pa.vment  having  been  made 
under  protest.  United  States  v.  Tifflany  & 
Co     [C.    C.   A.]    151   F.    473. 

15.  Protest  against  action  of  collector  in 
considering  a  certain  amount  as  entered 
value  held  sufficient.  Woodruff  &  Co.  v. 
U.  S.,  154  F.  861.  Protest  against  rates  on 
lithographic  prints,  etc.,  held  sufficient.  Fuld 
&  Co.  V.  U.  S.  [C.  C.  A.]  152  F.  165.  Where 
goods  should  have  been  classified  free  as 
"jute  baggage,"  a  protest  tliat  they  should 
be  free  as  "Ijurlaps"  was  insufficient.  Cor- 
bitt  &  Macleay  Co.  v.  U.  S.,  153  F.  648.  Ob- 
jection that  "said  merchandise  was  dutiable 
at  th>e  appropriate  rate,  and  under  the 
proper  paragraph  according  to  the  appro- 
priate material  of  chief  value,"  held  too 
general.     Rosenberg  v.   U.    S.,    146   F.    84. 

16.  In      making     polarlscoplc      of     sugar 


drainings,  the  board  of  general  appraisers 
need  not  confine  tlie  evidence  to  government 
tests  made  according  to  treasury  regula- 
tions, but  may  consider  other  evidence  in 
addition.  United  States  v.  Lueder,  146  F.. 
149. 

17.  Where  record  was  defective  for  loss- 
of  evidence.  Schoellkopf  v.  U.  S.,  147  F.  855. 
Presumption  of  o»jrrectness  of  classification 
not  overcome  by  testimony  of  officer  tliat 
he  was  iti  douVit  as  to  whether  he  had  not 
erred.      Thorpe    &    Co.    v.    U.    S.,    154    F.    864. 

18,  10,  20.  Vandegrift  &  Co.  v.  U.  S.,  154i 
F.    923. 

21.  Under  provision  of  customs  admin- 
istrative act  that  court  "maj'"  refer  case 
for  further  evidence.  Mendelson  &  Co.  v. 
U.  S.,  146  F.  78.  Importers  should  present 
to  the  board  of  general  appraisers  all  tlie 
evidence  obtainable,  and  little  weight  will 
be  given  mere  cumulative  evidence  on  ap- 
peal, where  it  could  easily  have  been  pro- 
duced before  the  board.  Bromley  &  Sons 
V.   U.    S.,    154   F.    399. 

22.  Case  may  be  heard  on  facts  appear- 
ing in  certificate  of  collector.  Lehigh  Mfg. 
Co.    V.   U.    S.,    153    F.    596. 

23.  White    &    Co.   V.   U.    S..    154   F.    175. 

24.  United  States  v.  Hermann  [C.  C.  A.J 
164    F.    196. 


9  Cur.  Law, 


DAMAGES. 


869 


Where  of  two  alternative  contentions  in  a  protest  the  board  of  appraisers  sustains 
the  wrong  one,  and  it  is  assigned  as  error  that  the  board's  decision  was  erroneous 
and  that  the  goods  were  properly  assessed,  it  may  be  decided  on  further  appeal  that 
the  goods  are  dutiable  under  the  other  alternative.-^  A  judgment  of  the  circuit 
court  .may  be  reformed  for  the  purpose  of  correcting  computations  made  under  it, 
though  the  term  at  which  it  was  entered  has  ended.^*' 

§  4.  Violations  of  customs  laws  and  consequences  thereof.-'^ — Jurisdiction  of 
a  proceeding  for  a  forfeiture  exists  only  in  tlie  district  where  the  seizure  is  made, 
which  is  the  district  in  which  the  goods  are  found.-^  Proceedings  must  be  commenced 
within  three  years  after  accrual  of  the  forfeiture.-^  The  provision  for  forfeiture 
and  other  penalties  for  the  fraudulent  entry  of  goods  should  be  construed  strictly,^'' 
and  does  not  apply  to  mere  errors  of  judgment  or  mistakes  in  description  unac- 
companied by  any  intent  to  defraud  the  government.^^  Section  four  of  the  adminis- 
tration act  requiring  the  production  of  an  invoice  or  declaration  of  merchandise,^- 
■and  the  first  part  of  the  forfeiture  provision  relating  to  entries  by  means  of  false  or 
fraudulent  statements  or  practices,  apply  only  where  the  importation  is  not  con- 
<?ealed.^^  Precious  stones  carried  loose  in  a  pocket  of  a  passenger  are  baggage  within 
the  meaning  of  the  customs  law,  and  the  passenger  is  bound  to  declare  them  the 
same  as  articles  contained  in  his  trunk.''*  An  immigrant  who  lands  and  willfully 
omits  to  mention  to  the  officials  merchandise  concealed  upon  his  person  is  guilty  of 
a  willful  act  or  omission  by  means  of  which  the  United  States  is  deprived  of  lawful 
duties,  within  the  meaning  of  the  statute,^^  and  is  also  guilty  of  unloading  mer- 
chandise without  a  permit.^"  To  constitute  smuggling,  it  is  not  necessary  that  the 
goods  shall  have  gone  beyond  the  customs  lines  established  on  the  dock.^'  Except 
in  the  case  of  common  carriers,  property  used  in  transportation  of  smuggled  mer- 
chandise is  subject  to  forfeiture  regardless  of  knowledge  on  the  part  of  its  owner  of 
the  purposes  for  which  it  is  used.^*  A  native  and  citizen  of  Porto  Eico  may  maintain 
an  action  in  the  United  States  coifrt  of  claims  to  recover  the  amount  of  a  penalty 
exacted  from  him  for  his  alleged  smuggling  of  goods  imported  from  the  United 
States  at  a  time  when  such  goods  were  entitled  to  free  entry.^''  On  judgment  for 
claimant  of  property  seized  as  fraudulently  imported,  a  certificate  of  reasonable  cause 
should  be  entered  by  the  court,  though  the  verdict  was  clearly  right  where  it  affirma- 
tively appears  that  the  officers  acted  in  good  faith  and  on  reasonable  ground  of  sus- 
picion.*'' 

DAMAGES. 

§  1.     Kinds    of    Damages    and   Their   Cliar-  i  ages    (872).      Statutory,    Double,    and    Treble 
aeteristics    (870).      Nominal    Damages    (870).  I  Damages   (873). 
Liquidated  Damages  (870).     Exemplary  Dam-  I       §  3.     General    Principles    for    Asoertainlns 


25.  United  States  v.  Hatters  Fur  Ex- 
change,  153   P.   595. 

26.  As  to  amount  of  penal  duties.  Wood- 
ruff &  Co.  V.  U.  S.  154  F.  861. 

27.  See  7   C.  L.   1028. 

28.  Collector  could  not  carry  goods  into 
another  district  and  there  confer  jurisdic- 
tion by  formal  seizure.  United  States  v. 
Larkin    [C.   C.  A.]    153   F.   113. 

29.  Five  year  forfeiture  statute  not  ap- 
plicable. United  States  v.  Witteman  [C.  C. 
A.]  152  F.  377.  Proceedings  under  customs 
administrative  act  for  forfeiture  of  under- 
valued importations  held  within  three  year 
statute,   and   barred.     Id. 

30.  United  States  v.  Seventy-Five  Bales 
of    Tobacco    [C.    C.    A]    147    F.    127. 

31.  Entry  of  mixed  wrapper  and  filler 
tobacco  as  "tobacco  fillers"  held  not  ground 


for  forfeiture.  United  States  v.  Seventy- 
Five  Bales  of  Tobacco    [C.  C.  A.]   147  F.   127. 

32,  33,  34.  United  States  v.  218  1-2  Carats 
Loose  Emeralds,  153  F.  643;  Id.  [C.  C.  A.] 
154   F.   839. 

35.  36.  United  States  v.  218 14  Carats 
Loose  Emeralds,   153   F.   643. 

37.  Smuggling  complete  where  passenger 
arrived  on  shore  and  falsely  stated  he  had 
no  precious  stones  on  liis  person.  United 
States  V.  218^  Carats  Loose  Emeralds,  153  P. 
643. 

38.  Horse  and  wagon,  owner  and  driver, 
being  without  knowledge.  United  States  v. 
One   Black   Horse,    147    F.    770. 

39.  Order  of  provisional  court  without 
jurisdiction.  Narciso  Basso  v.  U.  S.,  40  Ct. 
CI.    202.     Action    did    not    sound    in    tort.     Id. 

40.  United  States  v.  83  Sacks  of  Wood  & 
5,974   Sheepskins.   147  F.   747. 
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(874).  Limitation  to  Natural  and  Proximate 
Consequences  (8T4).  Speculative  and  Pros- 
pective Damag-es  (874).  Loss  of  Profits  (875). 
Difficulty  or  Uncertainty  of  Proof  of  Amount 
as  Bar  (S7o).  Mitii^ation  and  Agg'ravation  of 
Damages  (875).  Avoidable  Consequences 
(876).  Mental  Suffering  (876).  Interest  (877). 
Attorney's  Fees   (878). 

§  3.  Recovery  as  Affected  by  Status  of 
Plaintiff  or  Limited  Interest  in  Property  Af- 
fected   «87S). 

§  4.  Men.siire  of  Damages  for  Breach  of 
Contract  <S70). 

A.     In   General;   Miscellaneous   Contracts 
879). 
Contracts    for    Sale    or    Purchase    of 

Land   (882). 
Breach  of  Covona.nt  as  to  Title  (883). 
Contracts  to  Give  Lease  and  Liabili- 
ties  as    Between   Lessor   or  Lessee 
(883). 
Contracts    for    Sale    or    Purchase    of 

Chattels    (884). 
Liability     of    Bailees,    Carriers,    and 

Telegraph    Companies    (887). 
Contracts  for  Services   (893). 
Promise    of   Marriage    (894). 


B. 


C. 
D. 


E. 


G. 
H. 


§   .';.      Mca.siire    and    Klentents    of    Damages 
for  Torts  (S»4>. 

A.     In      General;      Miscellaneous      Torts 
(894).      Assault   and   Battery    (894). 
For  .'Vlienation  of  Affections    (895). 
Fraud  and  Deceit  (895).     Malicious 
Prosecution   and  Abuse   of  Procass 
(89G).      False    Imprisonment    (897). 
Loss  of,  or  Injury  to,  Property  (897). 
Maintaining   Nuisance    (900>. 
Trespass  on  Lands  (901). 
Conversion    (901). 
Wrongful    Taking    or    Detention    of 

Property    (901). 
Libel  and  Slander  (902). 
Personal  Injuries  (903). 
Inadeciiiate    and    Elxcessive    Damages 


B. 
C. 
D. 

E. 
P. 


G. 

H. 

§  «. 

(906). 


(»12). 

A. 
B. 
C. 
D. 


Pleading,     Evidence,     and     Procedure 

Pleading   (912). 

Evidence  as   to  Damages    (915). 

Instructions    (920). 

Trial  (924). 


E.     Verdicts  and  Findings  (924). 


The  scope  of  this  topic  is  noted  below.*^ 

§  1.  Kinds  of  damages  and  their  characteristics.  Special  damages  *-  are  such 
as  arise  naturally  but  necessarily  from  the  wrong  complaineci  of.^^ 

Nominal  damages**  are  such  damages  as  are  awarded  merely  in  recognition 
of  a  plaintiff's  right  and  its  technical  infraction.*^  They  should  be  allowed  where  a 
breach  of  duty  owed  is  established  but  no  actual  damages  are  proved,*®  or  where 
there  is  a  failure  of  proof  as  to  amount  of  damage.*^  • 

Liquidated  damages*^  are  those  the  amount  of  which  has  been  determined  by 
anticipatory  agreement  between  the  parties.*''     Whether  a  sum  stipulated  to  be  paid 


41.  This  topic  excludes  measure  of  compen- 
sation for  taking  property  for  public  use  (See 
Eminent  Domain,  7  C.  L.  1276)  and  damages 
for  death  by  wrongful  act  (See  Death  by 
Wrongful  Act,  7  C.  L.  1083).  What  law  gov- 
erns as  to  allowance  of  damages  is  also  ex- 
cluded. Conflict  of  Laws,  9  C.  L.  596. 

42.  See  7  C.  L.  1030. 

43.  See  post,  §§  4A,  4F,  and  as  to  pleading 
special  damages,   see  §   7. 

44.  See  7  C.  L.  1030. 

45.  One  illegally  removed  from  office  may, 
on  reinstatement  by  mandamus,  recover  only 
nominal  damages,  since  on  restoration  he 
was  entitled  to  all  accrued  emoluments.  Hill 
V.  Mayor  of  Boston,  193  Mass.  569,  79  N.  E. 
825. 

46.  For  breach  of  contract  to  complete  a 
theater  building  by  a  certain  date,  at  least 
nominal  damages.  Dunnevant  v.  Mocksoud, 
122  Mo.  App.  428,  99  S.  W.  515.  Nominal  dam- 
ages should  be  allowed  for  breach  of  con- 
tract if  no  actual  damages  are  established. 
American  Structural  Steel  Co.  v.  Rush,  100 
N.  Y.  S.  1019.  Where  liability  is  shown,  a 
plaintiff  is  entitled  to  at  least  nominal  dam- 
ages. Prewitt  V.  Southwestern  Tel.  &  T.  Co. 
[Tex.  Civ.  App.]    101   S.   W.    812. 

47.  Where  in  an  action  for  obstructing  a 
passway  it  appears  that  plaintiff's  rights 
have  been  invaded,  he  is  entitled  to  some 
damages  though  he  does  not  show  pecuniary 
loss.  Dewire  v.  Hanley,  79  Conn.  454,  65  A. 
573.  One  suing  for  breach  of  contract  has 
the  burden  of  proving  actual  damages,  other- 


wise a  verdict  for  substantial  damages  is 
unauthorized.  Milledgeville  Water  Co.  v. 
Fowler   [Ga.]    58  S.   E.  643. 

48.  See   7    C.    L.    1031. 

49.  Where  a  specified  sum  is  stated  as 
liquidated  damages  in  case  of  breach  of 
contract,  the  measure  is  limited  to  such 
sum.  Donovan  v.  Hanauer  [Utah]  90  P. 
569.  Where  the  owner  of  a  building  in  pro- 
cess of  construction  contracted  for  materials 
and  called  attention  to  the  necessity  of  hav- 
ing them  furnislied  within  a  specified  time, 
and  it  was  agreed  that  the  furnisher  would 
pay  $10  for  each  day's  delay,  such  stipula- 
tion fixed  the  measure  of  damages.  Morri- 
son v.  Richardson  [Mass.]  80  N.  E.  468.  The 
fact  that  the  owner  rented  a  portion  of  the 
building  and  used  a  portion  of  the  materials 
would  not  defeat  recovery.  Id.  For  breach 
of  contract  to  carry  mails,  the  bondsmen 
are  liable  for  the  face  of  tlie  bond  irrespec- 
tive of  actual  damages  sustained  where  tlie 
bond  was  given  in  pursuance  of  18  Stat.  235, 
providing  tliat  tlie  sureties  shall  be  liable  for 
the  face  of  such  bond  as  liquidated  damages. 
United  States  v.  U.  S.  Fidelity  &  Guaranty 
Co.,  151  F.  534.  The  stipulated  amount  was 
not  excessive,  was  not  a  penalty,  and  would 
be  enforced.  Morrison  v.  Richardson  [Mass.] 
80  N.  E.  468.  It  is  presumed  that  a  deposit 
made  during  negotiations  for  a  lease  is  made 
as  security  for  damages  in  case  of  default. 
Brodfeld  v.  Schlanger,  104  N.  Y.  S.  369. 
Award  of  liquidated  damages  for  breach  of 
contract  for  sale  of  good  will  sustained. 
Skinner  v.  Wilson   [Neb.]   107  N.  W.  771. 
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in  case  of  breach  of  contract  is  to  be  regarded  as  liquidated  damages  or  a  penalty  is 
to  be  determined  from  the  intention  of  the  parties  ^°  as  gathered  from  the  entire 
contract.^^  The  fact  that  the  contract  designates  the  stim  named  as  one  or  the  other 
is  not  conclusive.^^  If  the  damages  for  breach  of  contract  are  uncertain  and  difficult 
of  ascertainment,  the  sum  stipulated  is  usually  held  to  be  liquidated  damages.^^  A 
provision  for  liquidated  damages  is  waived  when  a  party  by  his  own  act  renders  tlie 
contract  incapable  of  performance  within  the  time  specified,^*  but  not  by  changes  in 
specifications  which  do  not  require  extra  time.^^  A  stipulation  for  liquidated  damages 
in  case  of  delay  in  completing  a  contract  does  not  apply  where  the  contract  is  aban- 
doned.^^ Liquidated  damages  stipulated  for  breach  of  contract  may  be  recovered 
without  proof  of  actual  daniages.^^  AATiere  the  right  thereto  depends  on  condition 
precedent,  such  condition  must  be  complied  with."*  The  surety  for  the  performance 
of  a  contract  is  bound  by  a  provision  therein  for  liquidation  of  damages. ^° 


50.  Wliere  it  appears  that  damage  ap- 
proximating the  amount  stipulated  in  case 
of  breach  of  contract  has  been  sustained, 
the  amount  stipulated  can  be  recovered. 
Ford  V.  Ingles  Coal  Co.    [Ky.]    102   S.  W.   332. 

51.  Whether  a  stipulation  to  pay  a  certain 
amount  in  case  of  breach  of  contract  is  one 
for  a  penalty  or  for  liquidated  damages  is 
a  question  of  law.  Geiger  v.  Cawley,  146 
Mich.  550,  13  Det.  Leg.  N.  848,  109  N.  W.  1064. 

Helfl  liquidated  duinnges:  A  provision  in  a 
contract  for  the  exchange  of  property  that 
either  party  would  forfeit  to  the  other 
$500  in  case  of  breach  is  not  to  be  construed 
as  a  penalty.  Howard  v.  Adkins,  167  Ind. 
184,  78  N.  E.  665.  An  agreement  to  pay  $200 
in  case  of  breach  of  a  contract  not  to  enter 
into  a  certain  line  of  business  in  a  certain 
place  for  five  years.  Geiger  v.  Cawley,  146 
Mich.  550.  13  Det.  Leg.  N.  848,  109  N.  W.  1064. 
Where  in  a  sale  of  buildings  the  owners 
agreed  that  if  at  the  time  the  sale  was 
closed  building  department  certificates  could 
not  be  furnished,  a  sum  should  be  deposited 
as  security  for  damages  which  might  flow 
because  of  such  failure,  but  liability  of  ven- 
dors should  not  be  limited  thereto.  Harris 
V.  Snyder,  105  N.  Y.  S.  502.  Where  a  con- 
tract for  the  construction  of  a  certain  appli- 
ance indicated  clearly  that  time  was  deemed 
of  great  importance,  a  deduction  of  $35  per 
day  for  each  day's  delay  will  be  held  liqui- 
dated damages,  and  not  penalty.  United 
States  V.  Bethlehem  Steel  Co.,  205  U.  S.  105, 
51  Law.  Ed.  731.  Contract  for  liquidated 
damages  for  delay  in  completing  building 
sustained.  Jenkins  v.  American  Surety  Co. 
[Wash.]    88  P.   1112. 

Held  a  penalty:  Where  a  mail  carrier  at 
$5.50  per  year  gave  a  bond  for  $800  recovered 
as  liquidated  damages,  and  not  as  a  penalty. 
Coker  v.  Brevard  &  Co.  [Miss.]  43  So.  177. 
Where  the  parties  in  their  correspondence 
and  contract  designate  a  per  diem  sum  to 
be  withheld  as  a  "penalty"  for  delay,  and 
the  sum  would  amount  in  a  year  to  thirty- 
five  per  cent  of  the  cost  of  the  article,  the 
court  cannot  find  that  it  was  intended  as 
liquidated  damages.  Bethlehem  Steel  Co.  v. 
U.  S.,  41  Ct.  CI.  19.  A  stipulation  in  a  con- 
tract to  do  railroad  work  for  $350  per  mile 
that  $50  per  mile  sliould  be  held  back  as  a 
guaranty  that  the  work  would  be  completed. 
Henderson-Boyd  Lumber  Co.  v.  Cook  [Ala.] 
42  So.  838.  A  stipulation  in  a  contract  for 
the  sale  of  land  binding  the  vendor  to  keep 
premises     in     repair,     insure     buildings,     and 


furnish  an  abstract  within  thirty  days,  and 
that  either  party  would  pay  $500  for  his 
breach  of  the  contract.  Boulware  v.  Crohn, 
122  Mo.  App.   571,   99   S.  TV.   796. 

52.  A  stipulation  in  a  contract  that  either 
party  would  pay  a  certain  "penal  sum"  in 
case  of  breach  is  a  stipulation  for  liquidated 
damages.  Westbay  v.  Terry  [Ark.]  103  S.  W. 
160. 

53.  An  agreement  to  pay  $600  in  case  of 
breach  of  oontract  to  eon.struot  a  depot  in 
a  certain  place  is  one  for  liquidated  damages. 
Jonesboro.  etc.,  R.  Co.  v.  Crigger  [Ark.]  103 
S.  W.  1153.  A  stipulation  for  a  certain  sum 
per  day  for  liquidated  damages  in  case  of 
failure  to  complete  a  contract  within  a 
certain  time  is  conclusive  where  it  is  recited 
that  the  measure  of  damage  is  hard  to  ascer- 
tain and  it  so  appears.  Chapman  Decorative 
Co.  V.  Security  Mut.  Life  Ins.  Co.  [C.  C.  A.] 
149   F.   189. 

54.  Callahan  Road  Imp.  Co.  v.  Oneonta, 
117    App.    Div.    332,    101    N.    T.    S.    1056. 

5.5.  Where  one  contracted  to  convert  a 
ship  into  a  barge  within  a  specified  time  or 
pay  a  certain  sum  per  day  liquidated  dam- 
ages, he  is  not  released  from  such  liability 
on  the  ground  that  delay  was  occasioned  by 
changes  in  specifications  and  extra  work 
which  did  not  affect  the  time  required,  but 
where  delay  was  occasioned  by  a  strike  for 
which  no  provision  had  been  made.  Morse 
Dry  Dock  &  Repair  Co.  v.  Seaboard  Transpor- 
tation  Co.,    154   F.    90. 

56.  National  Contracting  Co.  v.  Hudson 
River  Water  Power  Co.,  118  App.  Div.  665, 
103  N.  Y.  S.   641. 

57.  Geiger  v.  Cawley,  146  Mich.  550,  13 
Det.  Leg.  N.  848,  109  N.  W.  1064;  Howard  V. 
Adkins,   167   Ind.   84,  78  N.  E.   665. 

58.  Where  a  contract  provides  for  liqui- 
dated damages  in  case  of  delay  in  completion 
unless  delay  is  caused  by  owner  or  archi- 
tect, in  which  case  claim  must  be  made  to 
the  owner  or  architect  within  twenty-four 
hours,  the  latter  provision  is  binding. 
Clapman  Decorative  Co.  v.  Security  Mut.  Life 
Ins.  Co.,  149  F.  189.  Where  an  architect's 
certificate  was  required  as  proof  that  a  con- 
tract was  not  completed  within  the  time 
specified  liquidated  damages  could  not  be 
recovered  where  no  such  certificate  ■was  pro- 
cured. Swift  Co.  v.  Dolle,  39  Ind.  App.  653,  80 
N.  E.  678. 

59.  Mercantile  Trust  Co.  v.  Hensey,  27 
App.  D.  C.  210. 
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Exemplary  danwi/osS''^ — Exemplary,  pimitive,  or  vindictive  damages  are  those 
awarded,  not  as  comjiensation,  but  as  piinishment,  and  are  ordinarily  recoverable  only 
in  actions  ex  delicto.*'^  In  some  states,  provision  for  the  allowance  of  such  damages 
is  made  bv  statute."-  Where  the  wrongful  act  was  done  willfully,  maliciously,"  or 
wantonly,  violently  or  under  other  circumstances  of  aggravation,®*  or  in  conscious 
disregard  of  another's  rights,"^  or  where  there  has  been  such  a  want  of  care  ..sto 
amount  to  a  reckless  and  conscious  disregard  of  consequences,*"'  exemplary  damages 
may  be  allowed.     But  they  may  not  be  allowed  in  cases  of  simple  negligence,"'  nor 


60.  See    7    C.    L.    1032. 

61.  See,  however,  post,  §  4A.  See,  also,  for 
allowance  of  such  damages  in  special  case, 
post,  §  4F.  The  mere  bringing  of  an  un- 
founded action  against  a  person  is  not 
grounds  upon  which  to  allow  punitive  dam- 
ages. Mutual  Life  Ins.  Co.  v.  Hargus  [Tex. 
Civ.  App.]  99  S.  W.  580.  Punitive  damages 
cannot  be  recovered  for  breach  of  contract 
unless  fraud  is  alleged  and  proved.  Prince 
V.  State  Mut.  Life  Ins.  Co.  [S.  C]  57  S.  E. 
766. 

62.  23  St.  at  Large,  p.  1071,  allowing  puni- 
tive damages  in  actions  for  negligence  of  a 
railroad  company,  does  not  take  property 
without  due  process.  Osteen  v.  Southern  R. 
Co.    [S.  C]    57  S.  E.   196. 

63.  Exemplary  damages  may  be  recovered 
where  a  railroad  company  negligently,  wan- 
tonly, and  maliciously  iier]iiit.s  noxious  weeds 
to  go  to  seed  on  the  right  of  way  and  spread 
onto  adjacent  land.  Doeppenschmidt  v.  In- 
ternational &  G.  N.  R.  Co.  [Tex.  Civ.  App.] 
102  S.  W.  950.  Exemplary  damages  may  be 
given  where  the  words  vittered  are  slander- 
ous per  se.  Held  justifiable  where  defendant 
called  plaintiff  a  thief.  Conwisher  v.  John- 
son,   127    111.    App.    602. 

64.  May  be  recovered  by  one  who  went 
into  a  pit  under  an  engine  on  the  engineer's 
assurance  that  the  engine  would  not  be 
moved,  but  the  engineer  did  move  it.  Chesa- 
peake &  O.  R.  Co.  v.  Satterfield,  30  Ky.  L.  R. 
11G8,  100  S.  W.  844.  Properly  awarded  where 
a  mot.orman  running  his  car  at  a  high  speed 
fails  to  get  it  under  control  until  too  late 
to  prevent  collision  with  a  person  whom  he 
sees  or  should  have  seen  in  time  to  avoid 
the  injury.  South  Covington  &  C.  St.  R.  Co. 
V.  Cleveland,  30  Ky.  L.  R.  1072,  100  S.  W.  283. 
An  action  under  Civ.  Code  1902,  §§  2851, 
2852,  for  wrongful  death,  is  a  new  cause  of 
action,  and  not  the  survival  of  an  action  ac- 
cruing to  deceased,  and  authorizes  exem- 
plary damages  where  negligence  was  the  re- 
sult of  malice  or  willfulness.  Osteen  v. 
Southern  R.  Co.  [S.  C]  57  S.  E.  196.  Puni- 
tive damages  properly  allowed  where  em- 
ployes of  a  railroad  company  attempted  to 
lay  a  track  in  a  street  against  the  protest  of 
the  city  authorities.  Cincinnati,  IT.  &  D.  R. 
Co.  V.  klute,  8  Ohio  C.  C.  (N.  S.)  409.  Evi- 
dence of  shooting  at  trespasser  held  to  war- 
rant exemplary  damages.  Lewis  v.  Fleer,  30 
Pa.    Super.    Ct.   237. 

fl."*.  Exemplary  damages  may  be  allowed 
where  injury  complained  of  was  inflicted  in 
a  lawless  manner  and  in  utter  disregard  of 
the  riglits  of  others.  Held  proper  in  case  of 
assault  without  provocation.  Coal  Belt  Elec. 
R.  Co.  V.  Young,  126  111.  App.  651.  Punitive 
damages  may  be  i-ecovered  where  it  appears 
that  defendawts,  with  full  knowledge  of  the 
fact  that   plaintiff's   husliand   had   been   twice 


confined  in  an  asylum  because  of  excessive 
use  of  liquor,  continued  to  sell  him  liquor. 
Leverenz  v.  Stevens,  124  111.  App.  401.  Where 
one  who  became  intoxicated  before  entering 
a  car,  but  conducted  himself  with  moderation 
after  the  relation  of  passenger  was  estab- 
lished, was  subjected  to  an  unjustifiable  and 
unprovoked  assault  and  ejectment,  a  verdict 
in  his  favor  will  not  be  set  aside  because  for 
a  substantial  sum  and  out  of  proportion  to 
the  physical  injuries  which  he  sustained. 
Scioto  Valley  Trac.  Co.  v.  Graybill,  S  Ohio  C. 
C.  (N.  S.)  469.  Where  "railroad  employes 
by  reckless  negligence  caused  a  collision  be- 
tween a  train  and  a  street  car  at  a  crossing, 
exemplary  damages  are  recoverable.  Louis- 
ville, etc.,  R.  Co.  v.  Kessee  [Ky.]  103  S.  W. 
261.  Evidence  of  persistent  neglect  to  repair 
reservoir,  by  leakage  of  whicli  plaintiff's 
land  was  damaged,  held  to  warrant  exem- 
plary damages.  Greeney  v.  Pennsylvania 
Water  Co.,  29  Pa.  Super.  Ct.  136.  In  an  ac- 
tion under  Civ.  Code  1902,  §  2139,  for  vio- 
lation of  §  2132,  relating  to  signals  at 
crossings,  the  jury  may  give  punitive  dam- 
ages. Osteen  v.  Southern  R.  Co.  [S.  Cr]  57  S. 
E.  196.  The  act  of  a  railroad  company  in 
leaving  a  hole  close  to  a  frequented  path 
is  some  evidence  of  wanton  disregard  of  the 
rights  of  users  of  the  path.  Ruddell  v.  Sea- 
board Air  Line  R.  Co..  75  S.  C.  290,  55  S.  E. 
528. 

66.  Under  Rev.  St.  Mo.  1899,  §  2866,  in  ac- 
tion for  wrongful  death,  exemplary  damages 
may  be  recovered  where  the  decedent  could 
have  recovered  sucli  damages  had  he  lived  and 
not  otherwise.  Otto  Kuehne  Preserving  Co. 
V.  Allen  [C.  C.  A.]  148  F.  666.  To  authorize 
such  recovery  the  negligent  party  must  have 
acted  maliciously  or  wantonly,  or  have  been 
grossly  negligent.  Id.  Exemplary  damages 
are  not  recoverable  from  the  bailee  wliere, 
after  notice  from  a  purchaser  of  the  subject- 
matter  of  the  bailment  from  the  bailor  of  liis 
acquisition  thereof,  the  bailee  denies  the  title 
of  the  purchaser,  justifying  his  conversion  of 
tlie  property  on  the  theory  that  the  property 
belongs  to  another.  Riddle  v.  Blair  [Ala.] 
42   So.   560. 

67.  Calcaterra  v.  lovaldi,  123  Mo.  App.  347, 
100  S.  W.  675;  Covington  &  C.  Bridge  Co.  v. 
Lillard,  29  Ky.  L.  R.  871,  96  S.  W.  538.  Error 
to  authorize  such  recoverj'  if  an  act  was 
done  "negligently,  intentionally,  or  wan- 
tonly." Birmingham  R.  Light  &  Power  Co. 
V.  Wise  [Ala.]  42  So.  821.  Exemplary  dam- 
ages held  not  allowable  for  failure  to  give 
passenger  reasonable  time  to  embark.  Choc- 
taw, O.  &  G.  R.  Co.  V.  Cantwell,  78  Ark.  331. 
95  S.  W.  771.  Civ.  Code,  §  3294,  authorizing 
punitive  damages  for  wrong  not  arising  out 
of  contract  where  there  is  oppression,  fraud, 
or  malice,  does  not  authorize  recovery  of 
such  damages  for  simple  negligence.     Spen- 
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where  the  unlawful  act  is  clone  in  good  faith  under  a  Ijelief  of  rigiit  ^^  or  upon  prov- 
ocation.°®  An  injured  person  is  not  entitled  to  such  damages  as  a  matter  of  right 
in  any  case,  and  whether  they  shall  be  awarded  is  a  matter  wholly  within  the  dis- 
cretion of  the  jury.'"  In  Connecticut  exemplary  damages  may  not  exceed  the  natural 
expenses'of  litigation  in  excess  of  taxable  costs.'^^  A  principal  is  not  liable  in  puni- 
tive damage  for  an  act  of  his  agent,  in  the  absence  of  previous  authorization  or  sul^se- 
quent  ratification,'-  but  may  be  held  so  liable  if  such  fact  exists.'^ 

Statutory,  double,  and  treble  damages.''* — Statutes  commonly  provide  for  the 
recovery  of  multifold  damages  in  certain  cases.'^  Such  statutes  are  penal  and  are 
strictly  construed,  and  one  seeking  recovery  thereunder  must  show  that  the  statute 
is  applicable  '^'  and  that  his  case  falls  within  its  terms."" 


cer  V.  San  Francisco  Brick  Co.  [Cal.  App.] 
89  P.   851. 

fiot  reeoverable  for  anything  short  of  gross 
negligenoe.  Henderson  City  R.  Co.  v. 
Lockett,  30  Ky.  L.  R.  321.  98  S.  W.  303. 
Cannot  be  awarded  in  an  action  for  injuries 
unless  tliere  is  gross  negligence  or  wanton 
disregard  for  the  safety  of  otliers.  Illinois 
Cent.  R.  Co.  v.  Lence,  30  Ky.  L.  R.  988,  100  S. 
W.  215.  "^^^here  injuries  occurred  because 
of  the  spreading  of  rails,  the  mere  fact  that 
some  of  the  ties  of  the  road  were  rotten 
did  not  warrant  a  finding  of  gross  negligence 
justifying  recovery  of  exemplary  damages. 
Id.  Gross  negligence  without  any  evidence 
of  willfulness,  wantoness,  or  conscious  in- 
difference to  consequences,  does  not  justify 
punitive  damages.  Harris  Lumber  Co.  v. 
Morris,  SO  Ark.  260,  96  S.  "V\'.  1067. 

Evidence  insufficient  to  show  gross  negli- 
gence warranting  recovery  of  punitive  dam- 
ages where  a  person  was  injured  wiiile 
aligliting  from  a  train.  Louisville  &  N.  R. 
Co.  V.  Mount  [Ky.]  101  S.  W.  1182.  To  justify 
recovery  of  punitive  damages  under  Civ. 
Code,  §  3294,  wliere  a  negligently  con- 
structed bulk  head  gave  way  and  injured 
property.  Spencer  v.  San  Francisco  Brick  Co. 
[Cal.  App.]  89  P.  857.  Evidence  that  a  car 
was  running  at  unusual  speed  when  derailed 
presents  a  ciuestion  of  gross  negligence,  so  as 
to  autliorize  punitive  damages.  Louisville 
St.  R.  Co.  V.  Brownfleld,  29  Ky.  L.  R.  1097,  96 
S.  W.  912. 

68.  Punitive  danjages  are  not  recoverable 
for  painting  a  sign  on  a  wall  without  the 
owner's  consent  where  tlie  painter  believed 
in  good  faith  that  he  had  a  right  to  do  so. 
Louisville  Gunning  System  v.  Knighton 
[Ky.]  104  S.  W.  332.  Refusal  to  permit  an 
inspection  of  cotton  books  as  prescribed  by 
21  St.  at  Large,  p.  793.  under  advice  of 
counsel,  is  a  matter  from  which  tlie  jury  may 
infer  actual  and  punitive  damages.  Parks  v. 
Laurens  Cotton  Mills,  75  S.  C.  560,  56  S.  E. 
234. 

69.  Punitive  damages  are  not  allowed  in 
action  by  father  for  illegal  carnal  assault 
on  his  daughter  wliere  it  appears  that  her 
conduct  with  defendant  at  time  of  assault 
fell  but  little  short  of  consent.  Palmer  v. 
Baum,    123    111.    App.    584. 

70.  The  awarding^  of  punitive  damages 
rests  in  the  discretion  of  the  jury  wlien  the 
evidence  discloses  a  proper  case  for  such 
award.  Sneve  v.  Lunder,  100  Minn.  5,  110  N. 
W.  99.  It  is  error  for  the  court  to  direct 
such  award  in  any  case.  Id.  Punitive  dam- 
ages may  not  be  directed  in  an  action  for 
criminal  conversation.  Eupes  v.  Nephue,  105 
N.  Y.  S.  542. 


71.  Shupack  v.  Gordon,  79  Conn.  298,  64 
A.   740. 

72.  Mutual  Life  Ins.  Co.  v.  Hargus  [Tex. 
Civ.  App.]  99  S.  \\'.  580.  No  evidence  that  an 
insurer  authorized  its  agent  to  make  false 
representations  to  an  insured,  or  knew  tliat 
thej-  were  made.  Id.;  Texas  &  P.  R.  Co.  v. 
Beezley  [Tex.  Civ.  App.]  101  S.  W.  1051. 
Punitive  damages  cannot  be  given  against  a 
master  for  a  tort  committed  by  servant. 
East  V.  Brooklyn  Heights  R.  Co..  115  App. 
Div.  683.  101  N.  Y.  S.  364.  Exemplary  dam- 
ages recoverable  against  carrier  for  willful 
attack  of  conductor  on  passenger.  Arther- 
holt  v.  Erie  Elec.  Motor  Co.,  27  Pa.  Super. 
Ct.  141.  A  carrier  can  be  cliarged  with  puni- 
tive damages  for  tlie  act  of  its  employe  only 
when  the  latter  acted  willfully  and  mali- 
ciously, or  under  circumstances  of  violence, 
oppression,  wanton  recklessness.  Green- 
wood V.  Union  Trac.  Co.,  30  Pa.  Super.  Ct. 
488.  Punitive  damages  held  not  autliorized 
where  the  conductor  after  declining  to  re- 
ceive an  intoxicated  man  pushes  him  from 
the  car  without  ill  will  or  violence  when  he 
attempts  to  board,  though  it  throws  him  to 
the  ground.     Id. 

73.  A  client  may  be  held  for  exemplary 
damages  for  acts  done  by  his  attorney, 
thougli  such  attorney  is  not  lield  liable. 
Chicago  Title  &  Trust  Co.  v.  Core,  223  111. 
58,  79  N.  E.  58.  In  an  action  against  a  walk- 
ing delegate  and  a  labor  union  for  procuring 
the  discharge  of  a  person  from  his  employ- 
ment by  means  of  threats  to  his  employers, 
punitive  damages  could  be  recovered  from 
the  union  if  it  directed  the  delegate  to  do 
tlie  acts  complained  of  or  afterwards  ap- 
proved such  acts.  Wyeman  v.  Deady,  79 
Conn.  414,  65  A.  129. 

74.  See  7  C.  L.  1035. 

75.  Under  Rev.  St.  1899,  §  449,  ten  per  cent 
of  the  principal  is  allowed  as  damages  for 
wrongful  refusal  to  accept  a  foreign  bill  of 
exchange.  State  Bk.  of  Iowa  Falls  v.  Ameri- 
can Hardwood  Lumber  Co.,  121  Mo.  App.  324, 
98  S.  "^'.  786.  Treble  damages  are  allowed 
under  §  7862,  Gen.  St.  1901,  for  injury  in 
value  to  things  therein  specified  by  doing 
the  acts  therein  specified.  Atchison,  etc.,  R. 
Co.  V.  Grant  [Kan.]  89  P.  658.  Under  Ball. 
Ann.  Codes  &  St.  §  5542,  double  damages 
may  be  recovered  in  forcible  entry  for  re- 
fusal to  surrender  possession  on  termination 
of  lease  for  nonpayment  or  any  other  cause, 
and  are  not  limited  to  cases  where  detainer 
be  after  default  in  payment  of  rent.  Hinck- 
ley V.  Casey   [Wash.]    88  P.  753. 

76.  An  action  for  treble  damages  under 
Code  Civ.  Proc.  §§  1667.  1668.  for  cutting  or 
despoiling  trees,  can  be  brought  only  by  the 
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§  3.  General  principles  for  ascertaining.  Rule  of  strictness  as  hetween  con- 
tracts and  torts.'^ — The  damages  recoverable  for  breach  of  contract  are  such  as  re- 
sult directly  and  proximately  therefrom,"''  or  such  as  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  the  parties  at  the  time  the  contract  was  made  as 
a  probable  result  of  the  breach.^"  In  actions  for  tort  all  damages  naturally  and 
proximately  resulting  from  the  injury  complained  of  may  be  recovered. ^^ 

Limitation  to  natural  and  proximate  consequences.^- — Only  such  damages  as  re- 
sult naturally  and  proximately  from  the  wrongful  act  complained  of  may  be 
recovered.**^ 

Speculative  and  prospective  damages.^* — Remote,  conjectural,  or  purely  theo- 
retic and  speculative,^^  or  contingent  damages,^**  are  not  recoverable. 


owner  of  the  fee.  Keller  v.  Central  Tel.  & 
T.  Co.,  105  N.  Y.  S.  G3.  Where  one  other  than 
the  fee  owner  sues,  he  may  recover  actual 
damages  only.  Id.  Under  Rev.  Pen.  Code, 
§  712,  prescribing  treble  damages  for  ma- 
licious injury  to  property,  one  in  possession 
of  the  property,  but  not  the  owner  thereof, 
cannot  recover  such  damages.  Scott  v.  Tre- 
bilcock  [S.  D.]  112  N.  W.  S47. 

77.  Treble  the  depreciation  in  the  value 
of  a  farm  cannot  be  recovered  when  the  loss 
in  value  results  not  directly  from  the  tak- 
ing of  soil,  but  from  using  and  flooding  a 
portion  of  the  land  by  reason  of  a  dike  built 
in  part  on  the  farm  and  part  on  an  adjoining 
farm  of  eartli  taken  from  the  farm.  Atchi- 
son, etc.,  R.  Co.  V.  Grant  [Kan.]  89  P.  658. 
■V^'illfully  and  intentionally,  within  Kirby's 
Dig.  §  1899,  permitting  double  damages  for 
destruction  or  obstruction  of  telephone  prop- 
erty, implies  evil  intent  witliout  justifica- 
tion, and  does  not  apply  for  destruction  at 
time  supposed  to  be  unlawful  obstruction  of 
railroad  right  of  way  and  which  was  a  men- 
ace to  safe  operation.  St.  Louis,  etc.,  R.  Co. 
v.  Batesville  &  Winerva  Tel.  Co.,  80  Ark.  499, 
97  S.  W.  660. 

78.  See  7  C.  L.  1035. 

79.  See  post,   §   4A. 

80.  Under  a  contract  for  water  service  for 
fire  purposes,  loss  by  fire  in  consequence  of 
breacli  may  be  supposed  to  have  been  con- 
templated. Hunt  Bros.  Co.  v.  San  Lorenzo 
Water  Co.  [Cal.]  87  P.  1093.  Contract  be- 
tween a  water  company  and  manufacturer 
for  installation  of  water  service  for  fire  pro- 
tection construed  and  held  that  damages  for 
loss  by  fire  prior  to  installation  of  hydrant 
were  not  contemplated.  Id.  For  breach  of 
contract  to  purchase  a  business,  the  seller 
cannot  recover  damages  sustained  by  rea- 
son of  his  selling  his  residence  below  market 
value  so  that  he  could  immediately  move 
away.  Bennett  v.  Dyer  [Me.]  66  A.  725. 
Where  a  son  sent  a  message,  evidence  held 
insufficient  to  charge  the  company  with  no- 
tice tliat  he  acted  as  agent  for  his  fatlier  or 
that  the  father  might  suffer  mental  anguisli 
for  delay  in  delivering  the  message.  Helms 
V.  Western  Union  Tel.  Co.,  143  N.  C.  386,  55  S. 
E.  831.  One  person  agreed  to  loan  an- 
other a  ctrtain  sum  to  aid  him  to  furnish  a 
place  as  a  saloon,  and  the  latter  procured  a 
lease,  took  possession  of  the  premises,  and 
paid  two  months'  rent.  Defendant  refused 
to  make  the  loan.  Hold  defendant  was  not 
chargeable  with  the  amount  of  rent  paid 
In  the  absence  of  proof  that  it  was  in  ex- 
cess   of    the    usable    value    of    the    property. 


Treanor  v.  New  York  Breweries  Co.,  51  Misc. 
607,   101   N.  Y.   S.   189. 

81.  See  post,   §  5. 

82.  See  7  C.  L.  1035. 

83.  One  who  is  blasting  with  dynamite 
should  foresee  danger  to  persons  in  a  house 
175  yards  distant  from  blasting  without 
properly  smothering  the  blast.  Kimberlv  v. 
Howland,  143  N.  C.  398,  55  S.  E.  778.  One  who 
is  not  mentioned  in  a  telegram  or  whose  in- 
terest is  not  communicated  to  tlie  company 
cannat  recover  for  mental  anguish  for  delay 
in  delivery.  Helms  v.  Western  Union  Tel. 
Co.,  143  N.  C.  386,  55  S.  E.  831.  Evidence  held 
insufficient  to  give  to  the  jury  as  to  whether 
failure  of  carrier  to  stop  train  was  proximate 
cause  of  exposure  and  result  of  illness  of 
plaintiff.  International  &  G.  N.  R.  Co  v  Ad- 
dison [Tex.]  17  Tex.  Ct.  Rep.  162,  97  S.  W.  1037. 
Failure  of  carrier  to  give  passenger  proper 
ticket  held  proximate  cause  of  inconvenience 
suffered  by  him.  Texas  &  P.  R.  Co.  v.  Wynn 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  817,  97  S.  W. 
506.  Negligence  of  carrier  in  allowing  pas- 
senger to  alight  at  wrong  place  lield  not 
proximate  cause  of  injury  to  her  tlirough 
fright.  Florida  East  Coast  R.  Co.  v.  Wade 
[Fla.]  43  So.  775.  Only  sucli  damages  as 
naturally  and  proximately  result  from  a 
wrongful  act  can  be  recovered.  Held  that 
warehouseman  who  removes  goods  stored 
from  room  in  which  he  contracted  to  store 
them  in  another  room  where  tliey  were  de- 
stroyed by  fire  is  not  liable  for  resultant 
loss.  McRae  v.  Hill,  126  111.  App.  349. 
Wliere  injury  resulted  in"  part  from  natural 
causes  and  in  part  from  defendant's  negli- 
gence, he  is  liable  for  the  injury  caused  by 
him.  Carhart  v.  State,  115  App.  Div.  1,  100 
N.  Y.  S.  499.  Where  one  enters  the  house  of 
a  woman  far  advanced  in  pregnancy  and  by 
tlireats  against  the  husband  causes  nervous 
excitement  whicli  results  in  miscarriage,  he 
is  liable  for  the  bodily  pain  suffered  though 
no  physical  violence  was  offered  (Engle  v. 
Simmons  [Ala.]  41  So.  1023),  and  the  wife 
may  sue  tlierefor  in  her  own  name  (Id.). 
Under  Code  1806,  §§  2523.  2527,  making  dam- 
ages recovered  by  a  mariied  woman  for  per- 
sonal injuries  her  separate  property,  and  au- 
thorizing  lier   to   sue   therefor.      Id. 

84.  See  7  C.   L.   1036. 

8.%.  Bowen  v.  Iscnburg  Bros.  Co.  [Del.]  67 
A.  152.  Purely  theoretic  and  speculative 
damages  are  too  indefinite  and  uncertain. 
Chase  v.  Cochran  [Me.]  67  A.  320.  Complaint 
for  cutting  and  carrying  away  trees  held  to 
allege  purely  speculative  damages.  Hand- 
cock  V.  Massee  &  Felton  Lumber  Co..  127  Ga. 
698,  56  S.  E.  1021.    Damages  based  on  prospec- 
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Loss  of  profits.^'' — Prospective  profits  wliicli  are  not  too  speculative  and  remote 
and  where  they  arise  directly  and  as  a  natural  consequence  of  the  injury  complained 
of  may  be  recovered.®^  One  rescinding  a  contract  on  breach  by  the  other  party 
cannot  recover  prospective  profits/**  unless  the  breach  is  of  such  a  nature  as  to  Justify 
refusal  to  complete  the  contract."^  The  rule  for  determining  prospective  profits 
recoverable  is  to  ascertain  the  difference  between  the  cost  of  doing  the  work  and 
what  claimant  was  to  receive,  and  make  reasonable  deduction  for  the  less  time  en- 
gaged and  for  release  from  care,  trouble,  risk,  and  responsibility.^^ 

DifficuUy  or  uncertainty  of  proof  of  amount  as  har.^~ — That  damages  are  un- 
certain and  difficult  of  ascertainment  is  no  ground  for  disallowance.®^ 

Mitigatio?i  and  aggravation  of  damages.^* — It  is  the  duty  of  a  person  injured 
by  the  default  of  another  to  mitigate  his  damages  as  much  as  possible,"^  providing 
it  is  within  his  power  to  do  so.^*^ 


tive  operation  of  a  sawmill  ai-e  speculative. 
Byrne  Mill  Co.  v.  Robertson  [Ala.]  42  So. 
1008.  For  wrongful  attachment  of  cars, 
profits  which  might  have  been  made  by  hir- 
ing them  out  are  not  recoverable.  Pittsburg, 
etc.,  R.  Co.  V.  Wakefield  Hardware  Co.,  143 
N.  C.  54,  55  S.  E.  422.  Where  on  defendant's 
petition  a  commission  ■was  appointed  to  in- 
vestigate a  contract  for  purchase  of  ma- 
chines, and  plaintiff  claimed  such  petition 
was  libelous,  expenses  incurred  by  liim  in 
defending  the  contract  before  the  commission 
were  too  remote  to  be  recovered  in  an  action 
for  libel.  Lanston  Monotype  Mach.  Co.  v. 
Mergenthaler  Linotype  Co.,  147  F.  871.  No 
recovery  can  be  liad  for  damages  whicli  may 
result  in  the  future  by  reason  of  excavating 
under  the  surface  of  land  and  the  failure  to 
sufficiently  support  it.  Catlin  Coal  Co.  v. 
Lloyd.  124  111.  App.  394.  Profits  on  a  deal 
which  might  have  been  consummated  if  a 
telegram  had  been  delivered  promptly. 
Western  Union  Tel.  Co.  v.  Lehman  [Md.]  67 
A.    241. 

86.  In  an  action  on  a  guaranty  defendant 
may  not  set  off  damages  for  breach  of  con- 
tract to  extend  credit  which  resulted  in  a 
debtor  being  closed  out  of  business  and 
defendant  prevented  from  collecting  a  debt 
against  him.  Lefkovits  v.  First  Nat.  Bk. 
[Ala.]   44  So.  613. 

87.  See  7  C.  L.  1036. 

88.  Profits  may  be  recovered  if  it  reason- 
ably appears  that  they  would  have  been  made 
but  for  the  breach  of  the  contract.  "Wilson  v. 
Wernwag,  217  Pa.  82,  66  A.  242.  Where  one 
seeks  a  recovery  for  electric  power  furnisiied 
where  he  failed  to  furnish  the  quantity  he 
agreed  to  furnish,  it  may  be  shown  that 
failure  to  do  so  caused  the  defendant  to 
lose  patronage  and  earnings.  Vilas  v.  Barre 
&  M.  Trac.  &  Power  Co.,  79  Vt.  311,  65 
A.  104.  Tlie  rule  that  prospective  profits  can- 
not be  recovered  in  a  suit  for  breacli  of  con- 
tract does  not  apply  to  a  contract  for  the 
doing  of  work  which  the  contractor  expects 
to  perform  himself  in  part  with  tiie  expec- 
tation of  getting  good  wages  or  of  making 
something  out  of  the  job.  Lefller  v.  Witten, 
8  Ohio  C.  C.   (N.  S.)   192. 

Too  contingent:  For  failure  to  furnisli  ma- 
terial for  construction  of  a  pipe  line  to  carry 
water  to  a  city,  loss  of  profits  on  the  water 
which  ■would  have  been  carried  are  not  re- 
coverable wliere  sucli  profits  were  dependent 
on  various  contingencies.  First  Nat.  Bk.  of 
Portland  v.  Carroll,   35  Mont.   302,   88  P.   1012. 


Where  two  parties  entered  into  a  contract 
for  the  construction  of  a  pipe  line  to  fur- 
nisli water  to  a  city,  and  one  of  tliem 
breached  such  contract,  it  was  held  that  the 
other  was  not  entitled  to  recover  specula- 
tive profits  nor  expenditures  made  prior  to 
the  contract,  tlie  measure  being  tlie  amount 
expended  in  reliance  on  tlie  contract.  Cur- 
ran  v.  Smith  [C.  C.  A.]  149  F.  945.  No 
recovery  can  be  had  for  speculative,  conjec- 
tural or  possible  profits.  Fact  that  if  ma- 
chinerj-  ordered  had  been  delivered  on  time 
purchaser  could  have  manufactured  and  sold 
goods  at  a  profit  is  too  remote.  Cobb  Choco- 
late Co.  V.  Crocker-Wheeler  Co.,  125  111.  App. 
241.  Loss  of  profits  may  be  recovered  for  if 
direct  and  certain.  Smith  v.  Kaufman,  30 
Pa.  Super.  Ct.  265;  Virginia  Bridge  &  Iron  Co. 
V.  Crafts   [Ga.  App.]   58  S.  E.  322. 

89.  Official  Catalogue  Co.  v.  American 
Car  &  Foundry  Co.,  120  Mo.  575,  97  S.  W.  231; 
Meacham  v.  Gardner,  27  Pa.   Super.  Ct.  296. 

90.  Peet  V.  East  Grand  Forks  [Minn.] 
112   N.  Vi.   1003. 

91.  Harris  v.  Faris-Kesl  Const.  Co. 
[Idaho]  89  P.  760. 

92.  See  7  C.  L.  1038.     See  post,   §  7B. 

93.  For  breach  of  contract,  Iowa-Minne- 
sota Land  Co.  v.  Conner  [Iowa]  112  N.  W.  820. 
Wlien  a  person  agreed  to  pay  a  certain  por- 
tion of  preferred  stock  to  a  promoter  for 
services  in  organizing  a  corporation  to  ex- 
ploit an  asphalt  mine,  the  promoter  was  not 
precluded  from  recovering  tlie  value  of  the 
stock  because  of  uncertainty  of  its  value 
for  the  reason  that  defendant  willfully  re- 
frained from  issuing  preferred  stock  so  tliat 
there  was  no  market  value.  Criclifleld  v. 
Julia  [C.  C.  A.]  147  F.  65.  The  value  of  such 
stock  is  to  be  determined  with  reference  to 
the  value  of  the  assets  of  the  corporation 
and    its   activities.      Id. 

94.  See  7  C.  L.   1038. 

95.  "V\'^hen  one  agreed  to  take  from  a 
broker  the  entire  output  of  certain  silk  mills 
and  provide  a  store  for  the  sale  of  the  goods, 
he  could  not,  on  the  broker's  failure  to  per- 
form, continue  his  equipment  for  perform- 
ance on  liis  part  and  charge  the  broker  store 
rent  and  clerk  hire.  Napier  v.  Spielniann,  103 
N.  Y.  S.  982.  It  is  proper  to  show  that  all 
means  known  to  medical  skill  were  resorted 
to  by  an  injured  person.  Birmingham  R. 
Light  &  Power  Co.  v.  Moore  [Ala.]  42  So. 
1024. 

96.  In  an  action  for  breach  Df  contract  to 
furnisli  lumber  to  keep  a  mill  running  at  full 
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AvoidahJc  consequences.^'' — A  person  injured  by  tl:e  wrongful  act  of  another 
may  recover  only  such  damages  as  an  exercise  of  reasonable  care  by  him  would  not 
have  prevented;  ^^  hence,  where  one  party  to  a  contract  breaches  it,  it  is  the  duty  of 
the  other  to  minimize  his  damages.^^  "NMiere  the  person  injured  attempts  in  good 
faith  to  arrest  his  loss  but  his  acts  result  in  increasing  the  injury,  he  may  recover 
for  all  loss  sustained.^  An  injured  person  must  exercise  ordinary  care  to  obtain 
proper  medical  attention  and  treatment,  but  such  duty  extends  only  to  the  selection 
of  a  physician  of  ordinary  skill,  and  he  is  not  responsible  for  mistakes  of  the  physi- 
cian -  or  his  lack  of  skill.^ 

Mental  suffering.* — Damages  for  mental  suffering  are  ordinarily  allowable  only 
where  there  has  been  bodily  injury  causing  physical  pain  and  the  mental  suffering 
cannot  be  distinguished  from  the  physical,^  or  where  there  has  been  a  malicious  or 
willful  invasion  of  legal  rights.^     Many  courts  hold  that  there  can  be  no  recovery 


capacity,  the  defendant  may  not  complain 
that  plaintiff  did  nothing-  to  lessen  his  dam- 
age, he  being  under  no  duty  to  buy  lumber 
to  keep  the  mill  going,  defendants  having  ob- 
jected to  his  doing  work  for  others.  Beck- 
man  Lumber  Co.  v.  Kittrell,  80  Ark.  228,  96 
S.  W.  988. 

97.  See  7  C.  L.  1038. 

98.  If  fraud  inducing  a  purchase  of  prop- 
erty lias  been  waived  as  a  ground  of  rescis- 
sion and  the  vendee  lias  not  fully  performed, 
he  may  not,  with  full  knowledge  of  the 
vitiating  circumstances,  continue  perform- 
ance voluntarily  subjecting  himself  to  dam- 
ages and  afterwards  recover  therefor.  Rich- 
ardson v.  Lowe  [C.  C.  A.]  149  P.  625.  Dam- 
ages which  might  have  been  avoided  by  due 
care  on  the  part  of  one  wrongfully  ejected 
from  his  house  may  not  be  recovered.  Davis 
v.  Poland  [Me.]  66  A.  380.  On  breach  of  a 
contract  it  is  the  duty  of  the  plaintiff  to  do 
all  which  he  reasonably  can  to  mitigate  the 
damages  which  he  sustains.  Taussig  v. 
Southern  Mill  &  Land  Co.  [Mo.  App.]  101  S. 
W.  602.  On  breach  of  a  contract  to  erect  a 
building  for  plaintiff's  use,  it  is  his  duty 
to  use  reasonable  diligence  to  procure  a  suit- 
able building  elsewhere.  Ward  v.  Brand,  30 
Ky.  L.  R.  827,  99  S.  W.  626.  Must  reduce  dam- 
ages. On  breach  of  contract  to  put  cars  on 
private  track,  shipper  must  transport  goods 
to  place  where  cars  are  and-  cannot  refuse 
to  ship  and  claim  loss  of  profits.  Mystic 
Mill.  Co.  V.  Chicago,  etc.,  R.  Co.,  131  Iowa,  10, 
107  N.  W.  943.  Where  shipment  of  stock  has 
been  delayed,  it  Is  duty  of  shipper  to  sell  on 
the  first  available  market.  Carrier,  however, 
cannot  complain  of  a  failure  to  so  sell  where 
a  higher  price  is  eventually  obtained.  Tiller 
V.  Chicago,  B.  &  Q.  R.  Co.  [Iowa]  112  N.  W. 
631. 

For  %vron«fiil  uttaclinieiit  of  cars  it  may 
be  shown  that  tlie  owner  could  for  a  small 
sum  liave  procured  a  replevin  bond,  it  being 
his  duty  to  lessen,  etc.,  the  injury.  Pitts- 
burg, etc.,  R.  Co.  v.  Wakefield  Hardware  Co., 
143   N.   C.   54,   55   S.   E.    422. 

99.  Where  one  party  procured  another  to 
Invest  in  mining  stock  on  representations 
that  he  would  resell  the  same  at  a  profit  and 
tl'.ereafter  refused  to  perform  his  contract, 
the  other  party  properly  procured  a  surren- 
der of  a  portion  of  tlie  stock  at  the  price 
paid.  Davidor  v.  Bradford,  129  Wis.  524,  109 
N.  W.  576.  Where  a  contractor  fails  to  ful- 
fill his  contract,   it  Is  the  duty  of  the  other 


party  to  make  reasonable  exertions  to  miti- 
gate damages.  Ramsey  v.  Perth  Amboy 
Shipbuilding  &  Engineering  Co.  [N.  J.  Eq.]  65 
A.  461.  Where  a  inanufacturer  contracted  to 
install  machinery  within  a  certain  time  but 
foresaw  that  he  could  not  comply  ,i.nd  so 
warned  the  purchaser,  it  was  the  purchaser's 
duty  to  mitigate  his  losses  as  i-nuch  as  pos- 
sible. Tompkins  Co.  v.  Monticello  Cotton  Oil 
Co.,  153  P.  817.  On  breach  of  contract  to 
furnish  and  erect  the  iron  work  of  a  building 
it  is  the  duty  of  the  plaintiff  to  procure  the 
work  to  be  done  with  reasonable  diligence 
and  mitigate  damages  as  i"nuch  as  possible. 
Peirce  v.  Cornell,  117  App.  Div.  66,  102  N.  Y. 
S.  1002.  Where  a  party  contracting  for  adver- 
tising for  a  certain  time  breaches  his  con- 
tract and  rescinds,  the  publisher  is  not  re- 
quired to  split  up  time  or  space  covered  by 
the  contract,  nor  need  he  refrain  from  sell- 
ing other  unoccupied  space  and  deprive  him- 
self of  profits  which  but  for  the  breach  of 
contract  he  would  have  secured.  Trades- 
man Co.  V.  Superior  Mfg.  Co.,  147  Mich.  702, 
li;2  N.  W.  708. 

1.  When  an  injured  person  in  good  faith 
attempts  to  arrest  the  loss  but  his  acts  re- 
sult in  increasing  it,  he  may  recover  for  all 
loss  sustained.  Mogollon  Gold  &  Copper  Co. 
V.    Stout    [N.   M.]    91   P.    724. 

2.  An  injured  person  is  only  required  to 
exercise  ordinary  diligence,  to  employ  a  phy- 
sician of  reasonable  skill,  and  injuries  re- 
sulting from  mistakes  of  the  physician  or 
from  failure  of  means  employed  to  effect  a 
cure  are  a  part  of  the  immediate  effects 
flowing  from  the  original  injury.  Variety 
Mfg.  Co.  V.  Landaker  [111.]   81  N.  E.  47. 

3.  Where  one  is  injured  he  must  do  all  he 
can  to  reduce  the  Injuries,  but  if  he  puts  him- 
self in  the  hands  of  a  physician  and  follows 
liis  advice,  he  is  not  responsible  for  lack  of 
skill  or  judgment.  O'Donnell  v.  Rliode  Island 
Co.  [R.  I.]  66  A.  578.  In  an  action  for  per- 
sonal injuries.  If  the  injured  person  employed 
a  surgeon  of  ordinary  skill  and  followed  his 
directions,  he  may  recover  compensation  for 
all  damages  sustained  though  the  sur- 
geon may  not  have  used  requisite  skill  or 
may  have  erred  in  judgment  and  by  unskill- 
ful treatment  postponed  recovery.  Hooper  v. 
Bacon.  101  Me.  533,  64  A.  950. 

4.  See   7   C.   L.   1039.      See.   also   post,   §   4F. 

5.  6.  Rowan  v.  Western  LTnion  Tel.  Co.  149 
P.   550. 
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for  mere  mental  anguish  ^  or  fright  ®  unaccompanied  by  physical  injury,  unless 
malice,  inhumanity,  or  insult  is  apparent,^  but  there  may  be  a  recovery  for  fright 
which  causes  bodily  injury."  The  mental  anguish  or  suffering  which  can  be  re- 
covered for  is  only  such  as  is  endured  as  a  direct  consequence  of  the  injury."  In 
many  jurisdictions  mental  anguish  alone  is  a  proper  element  of  recovery.^-  The 
right  to  recover  for  mental  anguish  alone  is  governed  by  the  law  of  the  place  where 
the  transaction  out  of  which  it  arose  was  initiated. ^=*  Eecovery  may  be  had  for 
mental  suffering  directly  resulting  from  deformation,"  A  passenger  wrongfully 
ejected  is  entitled  to  compensation  for  humiliation  and  mental  suffering,^^  but  a 
passenger  who  testified  that  he  willingly  allowed  himself  to  be  ejected  in  order- 
that  he  might  bring  an  action  for  damages  cannot  recover  for  humiliation." 

Interest  ^^  as  an  element  of  damages  is  recoverable  if  damages  are  liquidated,^^ 
but  not  otherwise."  As  to  wliether  interest  as  such  is  recoverable  in  tort  actions, 
there  is  a  conflict  of  autbority.-° 


7.  Damages  for  mental  anguish  unaccom- 
panied by  physical  injury  cannot  be  recov- 
ered for  delay  in  delivering  a  death  telegram 
by  reason  of  which  one  was  prevented  from 
attending  a  funeral.  Rowan  v.  Western  Union 
Tel.  Co.,  149  F.  550.  Mental  anguish  and 
fright  are  not  elements  where  there  is  no 
bodily  hurt.  Harless  v.  Southwest  Mo.  Elec. 
R.  Co.,  123  Mo.  App.  22,  99  S.  W.  793.  Mental 
pain  and  anguish  alone  is  not  ground  for  re- 
covery in  Georgia.  Glenn  v.  Western  Union 
Tel.  Co.,  1  Ga.  App.  821,  58  S.  E.  83.  Doctrine 
disapproved.      Id. 

8.  Fright  alone  is  not  an  element  of  dam- 
ages, but  where  it  is  followed  by  physical 
ills  or  gives  rise  to  nervous  and  physical 
disturbances,  an  action  will  lie.  Simone  v. 
Rhode  Island  Co.  [R.  I.]  66  A.  202.  Fright 
alone  is  not  an  element.  Lesch  v.  Great 
Northern  R.  Co.,  97  Minn.  503,  100  N.  W.  955. 
Fright  unattended  by  physical  or  mental 
injury  is  not  ground  for  recovery.  William- 
son V.  Central  of  Georgia  R.  Co.,  127  Ga.  125, 
56  S.  E.  119. 

9.  Mental  pain  and  anguish  tliough  not 
connected  with  bodily  injury  are  elements 
where  the  charge  includes  matters  of  malice, 
insult,  or  inhumanity.  Smith  v.  Atchison, 
etc.,  R.  Co.,  122  Mo.  App.  85,  97  S.  W.  1007. 

10.  For  fright  which  nearly  causes  mis- 
carriage of  a  woman  and  wrecks  her  nerv- 
ous system,  recovery  may  be  had.  Kimberly 
v.  Rowland,  143  N.  C.  398,  55  S.  E.  778. 
Where  physical  injury  results  from  fright, 
recovery  may  be  had.  El  Paso  Elec.  R.  Co. 
V.  Furber  [Tex.  Civ.  App.]  100  S.  W.  1041. 
Where  a  child  of  tender  years  was  willfully 
ejected  by  a  street  car  conductor  on  a  bleak 
and  wintry  day  on  the  outskirts  of  a  city, 
held  the  act  of  the  conductor  was  inhuman 
and  willful  and  justified  recovery  for  mental 
suffering  and  fright,  though  no  physical  in- 
jury was  sustained.  Harless  v.  Southwest 
Mo.  Elec.  R.  Co.,  123  Mo.  App.  22,  99  S.  W. 
793. 

11.  Bahr  v.  Northern  Pac.  R.  Co.  [Minn.] 
112  N.  W.  267.  Evidence  as  to  the  number 
and  ages  of  injured  person's  children  is  not 
admissible.      Id. 

12.  Mental  anguish  is  an  element  where 
the  sender  of  a  message  informed  the  agent 
at  the  time  that  he  wished  to  reach  home 
that  night  in  order  to  be  with  his  family. 
Toale  V.  Western  Union  Tel.  Co.  [S.  C]  57 
S.    E.    117. 


13.  The  right  to  recover  for  mental  an- 
guish for  failure  to  deliver  a  telegram  sent 
from  Virginia  to  North  Carolina  is  governed 
by  the  laws  of  Virginia.  Johnson  v.  Western 
Union  Tel.  Co.  [N.  C]  57  S.  E.  122.  For  mis- 
take in  sending  telegram  which  occurred  in 
South  Carolina,  damages  for  mental  anguish 
of  the  sendee  could  be  recovered  there  though 
it  is  not  proven  that  the  common-law  rule 
as  to  mental  anguish  had  been  changed  in 
Louisiana  where  the  sendee  resided.  Walker 
V.  Western  Union  Tel.  Co.,  75  S.  C.  512,  56  S.  E 
38. 

14.  Washington  Times  Co.  v.  Downev,  26 
App.  D.  C.  258. 

15.  Lindsay  v.  Oregon  Short  Line  R.  Co. 
[Idaho]    90    P.    984. 

16.  Brenner  v.  Jonesboro,  etc.,  R.  Co. 
[Ark.]    100    S.    W.    893. 

17.  See  7  C.  L.  1041. 

IS.  Where  one  was  induced  by  fraud  to 
part  with  property,  the  value  of  property 
Is  measure.  Rutlierford  v.  Irby.  1  Ga.  App. 
499,  57  S.  E.  927.  Interest  is  recoverable  on 
a  balance  due  under  a  written  contract  from 
the  date  it  became  due.  Bauer  v.  Jerolman, 
124  111.  App.  151.  Under  Civ.  Code,  §  42S0, 
providing  for  recovery  of  interest  on  liqui- 
dated damages,  interest  is  allowable  on  a 
balance  due  a  physician  for  professional 
services.  Leggat  v.  Gerrick,  35  Mont.  91,  88 
P.  788.  Where  architect's  certificates  showed 
that  owner  of  a  building  had  been  damaged 
in  a  certain  sum,  interest  was  recoverable 
thereon  from  date  of  certificate.  Tally  v. 
Ganahl  [Cal.]   90  P.  1049. 

19.  Interest  is  not  allowable  on  unliqui- 
dated damages  for  breach  of  contract.  Mun- 
son  V.  James  Smith  Woolen  Macliinery  Co., 
118  App.  Div.  398,  103  N.  Y.  S.  502.  Interest 
may  not  be  recovered  on  an  award  for 
an  unliquidated  claim  Devine  v.  Kerwin, 
52  Misc.   535,   102  N.  Y.  S.  841. 

20.  Interest  may  not  be  allowed  on  an. 
award  for  unliquidated  damages.  Bleakley  v. 
Sheridan,  115  App.  Div.  657,  100  N.  Y.  S.  1029. 
Interest  is  not  recoverable  on  a  sum  awarded 
as  damages  for  delay  in  delivering  a  tele- 
gram. Arkansas  &  L.  R.  Co.  v.  Stroude 
[Ark.]  100  S.  W.  760.  In  tort  actions  it  is 
not  obligatory  upon  the  court  or  jury  as- 
sessing damages  to  add  Interest  from  the 
date  of  the  injury.  Union  Water  Power  Co. 
V.  Lewiston,  101  Me.  564,  65  A.  67.  In  an  ac- 
tion  for  destruction   of   property,   Interest   ia 
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A  ttomey's  fees  "  are  not  ordinarily  recoverable  as  damages."  For  purpose  of 
assessing  counsel's  fees  as  damages  upon  dissolution  of  injunction,  court  will  take 
judicial  notice  of  amount  of  work  involved  in  certain  litigation.^* 

§  3.  Recovery  as  affected  by  status  of  plaintiff  or  limited  interest  in  property 
affected.-* — Eecovery  is  allowed  only  to  the  extent  of  the  plaintiff's  ownership  in 
the  subject-matter  of  the  action.-*  A  parent  suing  for  injuries  to  a  child  may  re- 
cover expenses  for  medical  attention  furnished  him.^*  A  minor  suing  for  injuries 
may  not  recover  for  medical  expenses  paid  by  his  parent.-^  Lost  earnings  of  an 
infant  during  minority  may  be  recovered  by  the  parent  -*  only,-^  unless  the  infant 
has  been  emancipated.^"  A  husband  suing  for  injuries  to  his  wife  may  recover  for 
loss  of  services,  society,  and  earnings  *^  which  result  from  the  injury,^-  but  not  for 
loss  of  wages  of  other  children  who  nursed  her.*"  In  Alabama  a  wife  may  recover 
medical  expenses  paid,**  but  in  Georgia  she  may  not  recover  for  loss  of  wages  by 
her  husband  where  he  is  injured.*^     Defendant  in  an  action  for   damages   to  a 


not  recoverable  eo  nomine  but  may  be  al- 
lowed as  damages  if  the  verdict  does  not  ex- 
ceed the  prayer.  St.  Louis,  etc.,  R.  Co.  v. 
Hooser  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  27, 
97  S.  W.  708.  In  Florida  interest  is  recover- 
able on  damag-es  awarded  in  tort  or  for 
breach  of  contract  from  date  of  accrual  of 
cause  of  action.  Griffing  Bros.  Co.  v.  Win- 
field  [Fla.]  43  So.  687.  The  fact  that  dam- 
ages are  unliquidated  is  not  of  itself  reason 
for  disallowance  of  interest  if  they  are  to  be 
computed  from  a  fixed  time  and  according 
to  fixed  rules  of  evidence.  Fell  v.  Union 
Pac.  R.  Co.   [Utah]   88  P.  1003. 

21.     See  7  C.  L.  1041. 

23,  Under  Rev.  St.  1892,  §  1724,  attorney's 
fees  are  not  an  element  in  replevin.  Gregory 
V.  Woodbery  [Fla.]  43  So.  504.  In  an  ac- 
tion on  an  injunction  bond  attorney's  fees 
paid  in  procuring  its  dissolution  are  a  proper 
element  of  damages.  Sullivan  v.  Cartier 
[C.  C.  A.]   147  F.  222. 

23.  Marks  v.  Chicago  Yacht  Club,  121  111. 
App.  308.  Pact  that  knowledge  acquired  by 
counsel  in  working  on  motion  to  dissolve 
migiit  have  been  used  on  the  merits  does  not 
deprive  defendant  of  right  to  counsel's  fees 
for  sucli  work  as  damages  upon  dissolution 
of  injunction.     Id. 

24.  See  7  C.  L.   1041. 

25.  An  undertaking  given  a  claimant  of 
attached  goods  under  Rev.  St.  1906,  §  5446, 
takes  the  place  of  the  property  to  the  ex- 
tent of  the  interest  therein  which  claimant 
may  establish  in  a  suit  on  the  bond,  and  the 
value  of  said  interest  with  interest  from  date 
of  delivery  of  the  bond  to  the  claimant  is 
his  measure  of  damages.  Adamson  Co.  v. 
Izor,  76  Ohio  St.  64,  80  N.  E.  1037.  Under 
Rev.  Laws,  c.  173,  §  4,  an  assignee  of  a  con- 
tract can  recover  no  greater  damages  for  its 
breach  than  his  assignor  could  have  recov- 
ered. Earnshaw  v.  Whittemore  [Mass.] 
80   N.    E.    520. 

26.  A  parent  seeking  recovery  for  injuries 
to  his  child  may  recover  expenses  of  restor- 
ing or  attempting  to  restore  the  child  to  a 
healthy  condition  so  that  it  could  earn 
wages.  Johnson  v.  St.  Paul  &  W.  Coal  Co. 
[Wis.]  Ill  N.  W.  722.  A  parent  may  recover 
expenses  in  nursing  a  child  which  are  in  ex- 
cess of  tlie  ordinary  services  tiie  parent  is 
bound  to  render  to  the  child.  Simons  v. 
Rhode  Island  Co.  [R.  I.]  66  A.  202.  A  parent 
suing  for  Injuries  to   his  child   may   recover 


for  his  own  loss  of  time  and  expenditures  in 
caring  for  the  child  but  not  for  mental  an- 
guish suffered  by  him.  Brinkman  v.  St. 
Landry  Cotton  Oil  Co.,  118  La.  835,  43  So.  458. 

27,  In  an  action  by  a  minor  for  injuries, 
medical  expenses  paid  by  his  father  are  not 
elements.  Tucker  v.  Buffalo  Cotton  Mills  [S. 
C]    57   S.   E.   626. 

28,  Value  of  loss  of  services  of  minor 
child  is  justified  where  extent  of  injuries  and 
fact  that  he  lived  at  home  are  shown.  Drog- 
mund  V.  Metropolitan  St.  R.  Co.  [Mo.  App.] 
98  S.  W.  1091.  Value  of  nursing  rendered  by 
parent  may  be  recovered  though  there  is  no 
proof  of  value.     Id. 

29,  It  is  error  to  allow  a  minor  to  recover 
for  value  of  services  during  minority  which 
services  presumptively  belong  to  his  parents. 
Wilder  v.  Great  Western  Cereal  Co.  [Iowa] 
109  N.  W.  789.  Such  error  was  held  to  have 
been  cured  by  a  remittitur.     Id. 

30,  In  an  action  by  an  emancipated  minor 
testimony  of  value  of  time  lost  is  admissible. 
Central  of  Georgia  R.  Co.  v.  McNab  [Ala.]  43 
So.  222. 

31,  For  injury  to  wife,  husband  may  re- 
cover for  loss  of  services,  society,  aid,  and 
comfort  and  compensation  for  diminislied 
earning  capacity.  Kimberly  v.  Rowland.  143 
N  C.  398,  55  S.  E.  778.  Damages  to  husband 
for  loss  of  services  of  wife  are  inferred  from 
the  fact  of  injury  and  need  not  be  alleged 
and  proven.  Gulf,  etc.,  R.  Co.  .  Booth  [Tex. 
Civ.  App.]    16  Tex.  Ct.  Rep.  948,  97  S.  W.   128. 

32,  Damages  claimed  because  of  loss  of 
services  and  companionship  of  wife,  and  ex- 
pense incurred  in  giving  her  medical  atten- 
tion, were  not  the  proximate  consequences  of 
the  acts  complained  of.  Sappington  v.  At- 
lanta &  W.  P.  R.  Co.,  127  Ga.  178,  56  S.  E.  311. 

.13.  In  an  action  by  a  husband  for  loss  of 
services  of  his  wife,  loss  of  wages  of  his 
(laughters  who  remained  at  home  while 
tlie  wife  was  incapacitated  was  not  an  ele- 
ment of  damages.  Kenan  v.  Metropolitan  St. 
R.    Co.,    118   App.    Div.    36,    103    N.    Y.   S.    61. 

34,  Under  Code  1896,  §§  2521,  2526,  2527, 
2529,  expenses  paid  by  a  wife  on  account  of 
injuries  are  an  element.  Town  of  Elba  v. 
Bullard   [Ala.]    44  So.  412. 

35,  In  Georgia  a  wife  cannot  recover 
damages  for  wages  or  salary  lost  by  her 
husband.  Glenn  v.  Western  Union  Tel.  Co.,  1 
Ga.  App.   821,  58  S.  E.   83. 
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married  woman's  property  by  the  operation  of  trains  adjacent  thereto  is  not  liable  for 
repairs  to  the  plaintiffs  property  made  and  paid  for  by  her  husbandj^*^  nor  for  repairs 
to  her  house  made  necessary  by  its  age  and  natural  wear  and  tear.^' 

§  4.  Measure  of  damages  for  hreacli  of  contract.  A.  In  general;  miscellane- 
ous contracts.^^ — The  damages  recoverable  for  breach  of  contract  are  such  as  may 
be  fairly  and  reasonably  considered  to  arise  naturally  from  the  breach,^®  and  likely 
to  result  therefrom  in  the  ordinary  course  of  events/"  or  such  as  may  reasonably  be 
supposed  to  have  been  in  contemplation  of  the  parties  at  the  time  the  contract  was 
made  as  a  probable  result  of  a  breach.'*^  Special  damages  can  be  recovered  onlv  where 
the  party  in  default  had  notice  of  the  special  circumstances  out  of  which  such  dam- 
ages naturally  arose.*-  Profits  which  it  is  reasonably  certain  would  have  been  real- 
ized but  for  the  breach  are  recoverable.*"     The  application  of  these  general  prin- 


36,  37.  Baltimore  Belt  H.  Co.  v.  Sattler 
[Md.]   65  A.  752. 

38.  See  7  C.  L.  1042. 

39.  Only  those  damages  which  are  the 
natural  and  probable  result  of  a  breach  of 
contract  and  which  tlie  parties  reasonably 
anticipate  may  result  from  its  breacli  under 
the  particular  circumstances  of  the  case 
are  recoverable.  McDonald  v.  Kansas  City 
Bolt  &  Nut  Co.  [C.  C.  A.]  149  F.  360.  For 
breach  of  contract  the  measure  is  compen- 
sation for  all  detriment  proximately  caused 
or  which  in  tlie  ordinary  course  of  things 
would  be  likely  to  result  therefrom.  South- 
western Cotton  Seed  Oil  Co.  v.  Stribling-,  IS 
Okl.  417.  89  P.  1129.  All  direct  and  proximate 
loss  sustained,  including-  expenses  incurred  in 
getting  ready  to  perform,  loss  of  time,  and 
personal  services,  may  be  recovered.  Tay- 
lor V.  Spencer  [Kan.]  88  P.  544.  To  entitle 
one  to  recover  damages  for  breach  of  con- 
tract, he  must  show  that  tlie  wrong  done  and 
the  injury'  sustained,  bear  towards  eacii 
other  the  relation  of  cause  and  effect.  The 
damages  must  be  the  proximate  result  of  the 
wrong  complained  of.  Balir  v.  Manke  [Neb.] 
110  N.  W.  300.  Where  one  liable  for  certain 
interest  contracted  with  another  to  pay  it 
but  had  notice  that  such  other  person  was 
not  paying  it  and  having  neglected  to  pay 
it  himself  he  was  entitled  to  recover  from 
the  party  liable  only  sums  he  neglected  to 
pay  with  interest.  Gardner  v.  Welch  [S.  D.] 
110  N.  W.  110.  Where  one  is  sued  for  breach 
of  contract  to  perform  certain  work,  it  was 
error  to  allow  plaintiff  for  labor  furnished  to 
aid  defendant  where  plaintiff  was  not  re- 
quested nor  required  to  perform  such  work. 
Munson  v.  Smith  Woolen  Mach.  Co.,  110  App. 
Div.  398,  103  N.  Y.  S.  502.  For  breach  of 
contract,  not  wliat  has  been  suffered  by  the 
party  who  performed  by  performing,  but 
what  was  suffered  by  failure  of  the  other 
party  to  perform.  Pope  v.  Graniteville  Mfg. 
Co.,  1  Ga.  App.  176,  57  S.  E.  949. 

40.  Under  Civ.  Code,  §  3300,  fixing  the 
measure  for  breach  of  contract  as  the 
amount  likely  to  result  in  the  ordinary 
course  of  things,  tlie  damages  are  only  such 
as  may  reasonably  be  supposed  to  have  been 
contemplated  by  the  parties  at  the  time  the 
contract  vras  made  in  light  of  facts  known. 
Hunt  Bros.  Co.  v.  San  Lorenzo  Water  Co. 
[Cal.]  87  P.  1093.  For  breach  of  contract  by 
an  owner  of  mineral  springs  to  furnish  water 
to  a  dealer  wiio  is  to  have  the  exclusive 
sale  thereof  in  a  certain  place,  tlie  above 
rule    applies.       Id.      One    who    is    to    procure 


laborers  and  be  reimbursed  cannot  recover 
for  amounts  paid  arbitrarily  and  beyond  the 
current  local  rate  of  wages.  Westendorf  v. 
Dininny,    103   App.   Div.    593,    92   N.   Y.    S.    858. 

41.  The  measure  for  breach  of  contract  is 
compensation  for  the  direct  consequences  of 
the  breach  such  as  usually  occur  from  the 
infraction  of  like  contracts  and  were  within 
the  contemplation  of  the  parties  at  the  time 
the  contract  was  entered  into.  Sargent  v. 
Mason  [Minn.]  112  N.  W.  255.  Error  to  fail 
to  so  instruct.  It  must  appear  from  the  com- 
plaint that  damages  alleged  were  contem- 
plated by  the  parties  at  the  time  the  contract 
was  made.  Morrison-Tramniell  Brick  Co.  v. 
McWilliams,  127  Ga.  159,  56  S.  E.  306.  Under 
a  contract  whereby  a  party  agreed  to  erect  a 
store  building  on  certain  premises  and  con- 
duct a  general  mercantile  business  therein, 
the  parties  may  be  presumed  to  have  con- 
tracted with  reference  to  what  was  usual 
and  customary  in  the  vicinity.  Iowa-Minne- 
sota Land  Co.  v.  Conner  [Iowa]  112  N.  W.  820. 
Loss  of  the  purchaser  of  a  scale  by  reason 
of  its  under-weighing  held  not  within  con- 
templation of  parties.  W'right  v.  Computing 
Scale  Co.    [Wash.]    91  P.  571. 

43.  Damages  not  ordinarily  resulting  from 
breach  of  contract  are  not  ordinarily  recov- 
erable unless  the  party  souglit  to  be  charged 
had  notice  of  the  special  circumstances. 
Western  Union  Tel.  Co.  v.  Twaddell  [Tex.  Civ. 
App.]  103  S.  W.  1120.  Proof  of  knowledge  by 
the  defaulting  party  at  the  time  he  makes  a 
contract  of  special  circumstances  which 
make  other  damages  than  those  ordinarily 
implied  by  the  contract  and  naturally  flow- 
ing from  its  breach  will  warrant  recovery 
thereof.  McDonald  v.  Kansas  City  Bolt  & 
Nut  Co.  [C.  C.  A.]  149  F.  360.  For  breach  of 
contract  to  install  a  fire  protection  system 
within  a  reasonable  period,  damages  by  rea- 
son of  destruction  of  the  plant  by  fire  before 
such  equipment  was  installed  may  not  be  re- 
coverable. Schaeffer  Piano  Mfg.  Co.  v.  Na- 
tional Fire  Extinguisher  Co.  [C.  C.  A.]  148  F. 
159.  For  breach  of  contract  to  complete  work 
within  a  specified  time,  notice  to  the  de- 
faulting party  of  special  circumstances  war- 
ranting special  recovery  must  be  proved. 
Korin  v.  Rutz,   98  N.  Y.  S.   845. 

43.  To  furnish  a  certain  amount  of  lum- 
ber to  be  planed,  the  profits  wliich  would 
have  been  made  by  doing  the  work.  Beekman 
Lumber  Co.  v.  Kittrell,  80  Ark.  228,  96  S.  "W. 
988.  For  breach  of  contract  to  furnish 
enough  lumber  to  keep  a  planing  mill  run- 
ning  at    full   capacity,    damages    may    not   be 
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limited  to  what  profits  would  have  been 
made  had  lumber  been  furnished  for  ripping 
only  as  this  would  have  left  a  part  of  the 
machinery  idle.  Id.  Where  two  parties  en- 
ter into  construction  work  and  one  who 
agrees  to  furnish  material  fails  to  do  so  for 
the  purpose  of  making  the  other  breach  his 
contract,  the  latter  may  recover  prospective 
profits.  Harris  v.  Faris-Kesl  Const.  Co. 
[Idaho]    89    P.    760. 

-14.  Breach  of  building  and  construction 
contractN:  Where  a  contractor  was  prevented 
by  the  owner  from  completing  his  contract, 
the  measure  is  the  contract  price  less  what 
it  would  cost  him  to  complete  the  contract. 
Spafford  v.  McNally,  130  Wis.  537,  110  N.  W. 
387.  Wlicre  an  owner  prevents  a  contractor 
from  completing  his  contract,  is  the  value  of 
labor  performed  and  not  the  total  contract 
price  less  the  cost  of  completing  the  work. 
Valente  v.  Weinberg  [Conn.]  67  A.  369.  A  cer- 
tain building  held,  under  tlie  circumstances, 
not  "wholly  completed"  on  a  certaio  date 
within  the  meaning  of  a  contract  imposing; 
dainatfcs  for  delay.  Phaneuf  v.  Corey,  190 
Mass.  237,  76  N.  E.  718.  For  breach  of  a  con- 
tract to  complete  a  structure  in  accordance 
with  its  terms,  where  the  contractor  had 
agreed  with  a  materialman  that  if  he  did  not 
so  complete  it  tlie  materialman  might  do  so 
and  recover  all  damages  incurred,  the  second 
party  was  not  limited  to  reasonable  cost  of 
completion  but  could  recover  actual  sum 
expended  in  good  faith.  Baer  v.  Sleicher 
[C.  C.  A.]  153  F.  129.  In  an  action  to  re- 
cover on  a  contract  for  building  a  ^vater 
tourer,  which  the  answer  alleges  has  not 
been  constructed  in  accordance  with  the 
specifications,  the  proper  finding  for  the  jury 
to  make  is  not  the  amount  of  money  which 
would  be  required  to  make  the  tower  con- 
form to  the  specifications,  but  the  diminislied 
value  of  the  tower  by  reason  of  the  failure 
to  construct  in  accordance  with  the  specifica- 
tions. Village  of  Madisonville  v.  Rosser,  8 
Ohio  C.  C.  (N.  S.)  387.  For  breach  of  build- 
ing contract,  the  sum  neceesary  to  make  the 
building  conform  to  the  contract,  or  the 
difference  in  value  in  tlie  building  as  con- 
structed, and  what  it  would  have  been  worth 
had  the  contract  been  complied  with.  Forbes 
v.  Hunter  [Ky.]  102  S.  W.  246.  The  owner 
may  show  cost  of  completing  the  house. 
Smith  V.Davis  [Ala.]  43  So.  729.  It  is  error  to 
authorize  recovery  for  both  profits  and  value 
of  work  and  materials.  Id.  It  i-s  error  to 
allow  cost  of  completing  work  without  de- 
ducting contract  price.  Brown  v.  Mader,  105 
N.  Y.  S.  70.  For  breach  of  contract  to  furnlHli 
and  erect  the  Iron  woric  of  a  building,  the 
measure  is  the  difference  between  the  con- 
tract price  and  the  cost  of  work.  Peirce  v 
Cornell,   117   App.   Div.   66,    102  N.   Y.   S.    102. 

For  abandoning  a  contract  before  comple- 
tion of  a  house  and  using  inferior  rhaterial 
in  construction,  the  amount  necessary  to 
remedy  defects  and  complete  the  building 
in  accordance  with  the  contract.  American 
Surety  Co.  v.  Lyons  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  947,  97  S.  W.  1080.  Where  a  con- 
tractor abandons  work  before  completing  it, 
the  measure  is  the  difference  between  the 
cost    of    completing    it    and    what    the    owner 


would  have  had  to  pay  the  contractor. 
National  Contracting  Co.  v.  Hudson  River 
Water  Power  Co.,  118  App.  Div.  665,  103  N. 
Y.  S.  641.  Where  a  contractor  abandons  the 
work  and  the  owner  completes  it,  he  will 
not  be  allo'sved  compensation  for  unreason- 
able expenditures  in  completing  the  work. 
Id.  Where  a  contractor  completes  ^rork  let 
to  subcontractor,  the  reasonable  expense  of 
so  doing.  Seventh  St.  Planing  Mill  Co.  v. 
Schaefer,  30  Ky.  L.  R.  623,  99  S.  W.  341. 
Where  deduction  from  contract  price  is 
claimed  because  of  work  done  by  the  owner, 
sucli  deduction  will  be  allowed  if  it  appears 
that  it  was  work  which  the  contractor  should 
have  done.  Noyes  v.  Noullet  &  Co.,  118  La. 
888,  43  So.  539.  To  complete  a  bu,ilding 
within  the  time  limited,  the  rental  value 
thereof.  Tally  v.  Ganahl  [Cal.]  90  P.  1049. 
For  breach  of  contract  to  furnish  labor  and 
materials,  the  measure  is  the  difference  be- 
tween the  contract  price  and  reasonable  cost 
of  completing  the  work.  Jacobs  v.  Mandel, 
104  N.  Y.  S.  721.  Where  parties  enter  into 
construction  and  one  who  has  agreed  to  fur- 
nisli  material  fails  to  do  so  through  no  fault 
of  his  own,  the  measure  of  damages  is  the 
value  of  the  work  already  done  and  damages 
sustained  by  reason  of  delays  and  cost  of 
appliances  for  executing  the  contract,  Har- 
ris V.  Faris-Kesl  Const.  Co.  [Idaho]  89  P. 
760. 

For  failure  to  deliver  a  life  policy  in  ac- 
cordance with  agreement,  the  amount  of 
preinium  paid.  Prince  v.  State  Mut.  Life  Ins. 
Co.    [S.   C]    57   S.   E.   766. 

To  bore  a  gas  ivell  2,000  feet  deep  unless 
gas  was  sooner  discovered  and  it  appeared 
that  the  well  was  bored  but  1,500  feet,  the 
cost  of  cleaning  and  casing  tlie  well  and 
sinking  it  the  remaining  distance.  Corbin 
Oil  &  Gas  Co.  V.  Mull,  30  Ky.  L.  R.  91,  97 
S.  W.  385. 

To  keep  up  premiums  on  a  life  policy,  the 
amount  the  beneficiary  would  have  received 
had  the  contract  been  performed  with  inter- 
est. Scheele  v.  Lafayette  Bk.,  120  Mo.  App. 
611,  97  S.  "W.  621.  For  -vtrongfully  cutting 
out  a  subscriber's  telephone,  actual  damages, 
inconvenience  and  annoyance.  Cumberland 
Tel.  &  T.  Co.  V.  Hobart  [Miss.]  42  So.  349. 
For  wrongfully  shutting  oflf  ivater,  illness  of 
a  member  of  the  user's  family  is  not  an 
element  unless  the  company  had  notice  of 
such  fact.  Freeman  v.  Macon  Gas  Light  & 
Water  Co.  [Ga.]  56  S.  E.  61.  For  wrongfully 
shutting  off  water,  evidence  that  the  injured 
person  had  contracted  for  sale  of  water  for 
21  days  at  $20  per  day  does  not  show  $420 
damage,  it  not  appearing  wlien  water  was  to 
be  fvirnished  or  wliether  any  was  furnislied. 
Calkins  v.  Sorosis  Fruit  Co.  [Cal.]  88  P. 
1094.  Where  a  manufacturer  of  a  machine 
contracted  ^vith  a  dealer  to  exhibit  it  at  a 
fair  Ijut  did  not  do  so,  and  it  was  not  ex- 
hibited tlie  dealer  cannot  recover  what  it 
would  have  cost  to  exhibit  it.  Winston  Cig- 
arette Macii.  Co.  v.  Wells-Whltehead  Tobacco 
Co.    [N.   C]    57   S.   E.   148. 

To  bury  bo«Iy  of  child  in  usual  manner, 
actual  damages  for  mental  anguish  may  be 
recovered.  Wright  v.  Beardsley  [Wash.]  89 
P.    172. 
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For  negligently  performing  a  eontract  to 
excavate  and  place  underpinning'  under  a 
house  so  that  the  house  fell,  the  measure 
Is  the  difference  between  the  value  of  the 
house  before  and  after  the  fall.  Olson  v. 
Goerig  [Wash.]  88  P.  1017. 

To  furnish  not  les.s  than  500  cars  for 
switching  at  $4  per  car,  the  full  contract 
price  may  be  recovered  where  it  appears  that 
such  rate  was  influenced  by  other  provisions 
of  the  contract.  International  R.  Co.  v. 
Central  Ice  Co.,   105  N.  Y.   S.   579. 

To  furnish  operator  and  apparatus  for  giv- 
ing a  moving  picture  exhibition  where  plain- 
tiff had  purchased  films  is  the  difference  be- 
tween the  cost  and  market  value  of  the  films. 
Pappas  V.  Miles,  104  N.  Y.  S.  369. 

To  take  from  a  broker  the  entire  output  of 
certain  silk  mills,  the  measure  is  tlie  value 
of  the  contract  to  the  broker  if  performed. 
Napier  v.  Spielmann,  103  N.  Y.  S.  982.  Under 
an  agreement  to  pay  cost  of  doing  a  job 
where  it  appears  that  actual  cost  was  in- 
tended, the  person  doing  the  work  is  not 
entitled  to  any  profit.  Raisler  Heating  Co. 
v.  Dowd,  52  Misc.  656,  102  N.  Y.  S.  504.  In 
an  action  for  breach  of  contract  to  rent  a  hall 
for  a  dance  where  the  only  damages  proved 
were  nominal  with  the  exception  of  the  de- 
posit and  sums  paid  to  watchmen  to  warn 
people  that  the  ball  would  not  be  held,  nom- 
inal damages  was  all  that  could  be  re- 
covered. Independent  Trembowler  Young 
Men's  Benev.  Ass'n  v.  Somach,  52  Misc.  538, 
102  N.  Y.  S.  495.  For  breach  of  contract 
not-  to  engage  in  business  fvithin  a  pre- 
scribed territory,  measure  of  damages  held 
to  be  the  amount  paid  as  consideration  for 
such  contract.  Vandiver  v.  Robertson,  125 
Mo.  App.  307,  102  S.  W.  659.  The  measure  of 
damages  for  breach  of  a  contract  to  board 
with  plaintiff  is  the  difference  between  the 
cost  of  furnishing  the  board  contracted  for 
and  the  price  agreed  to  be  paid.  Dock  v. 
Pratt,  30  Pa.  Super.  Ct.  598. 

To  return  a  note  by  a  certain  time  in  case 
of  failure  to  collect,  but  w^here  it  does  not 
appear  that  it  could  have  been  collected  if 
returned,  nominal  damages  only  can  be  re- 
covered. Kiblinger  Co.  v.  Sauk  Bk.  [Wis.] 
Ill  N.  TV.  709. 

Contract  to  furnish  advertising  matter  and 
other  aid  in  making  sales,  the  measure  is  the 
amount  of  loss  suffered  by  reason  of  such 
default.  Simpson  v.  Crane  [Mich.]  13  Det. 
Leg.  N.  1071,  110  N.  W.  1081.  Where  a  con- 
tractor fixed  up  athletic  grounds  under  an 
agreement  that  he  was  to  be  paid  out  of  the 
revenues,  and  thereafter  the  owner  refused 
to  permit  the  use  of  the  grounds  for  revenue, 
the  measure  of  the  contractor's  damages  was 
the  amount  of  revenues  he  was  prevented 
from  deriving  and  not  the  amount  he  ex- 
pended. Dockstader  v.  Toung'  Men's  Chris- 
tian Ass'n  of  Des  Moines  [Iowa]  109  N.  W. 
906.  Where  a  company  through  its  agent 
took  a  dealer's  order  for  a  quantity  of  stock 
food,  and  at  the  time  the  order  was  taken 
the  agent  agreed  to  help  create  a  market 
for  it  and  sell  it  but  immediately  thereafter 
quit  the  company,  the  measure  of  the  buy- 
er's damages  was'  the  value  of  the  services 
the  agent  agreed  to  furnish.  Myers  Royal 
Spice  Co.  V.  Griswold  [Neb.]  109  N.  W.  736. 
Where  persons  entered  into  a  contract  to 
purchase  corporate  stock  and  one  party 
agreed  to  sell  the  stock  at  a  profit  but  there- 
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after  refused  to  comply,  the  other  had  a 
cause  of  action  against  him  for  damages. 
Davidor  v.  Bradford,  129  Wis.  524,  109  N.  W. 
576. 

Not  to  enter  into  similar  business  where 
the  plaintiff  showed  that  his  employes  left 
and  went  to  a  firm  with  which  defendant  was 
connected,  and  it  did  not  appear  that  they 
would  not  have  gone  there  in  any  event, 
evidence  held  insufficient  to  support  a  judg- 
ment for  dampges  for  breacli  of  the  contract. 
My  Laundry  Co.  v.  Schmeling,  129  Wis.  597, 
109  N.  W.  540.  Where  a  illscharged  bankrupt 
agreed  to  pay  a  discharged  debt  in  monthly 
installments  and  breached  such  contract,  only 
installment  due  at  the  date  of  commencement 
of  action  could  be  recoverd.  Nathan  v.  Le- 
land,  193  Mass.  576,  79  N.  E.  793. 

A  .stockholder  fvho  has  not  been  given  an 
opportunity  to  subscribe  for  his  proportion- 
ate share  of  ne-w  stock  at  the  price  fixed  by 
stockholders,  and  who  has  offered  to  take  his 
share  at  par,  is  entitled  to  the  difference  be- 
tween the  market  value  and  the  fixed  price, 
and  not  the  difference  between  the  market 
value  and  the  price  he  offered.  Stokes  v.  Con- 
tinental Trust  Co.  of  New  York,  186  N.  Y.  285, 
78  N.  E.  1090.  Where  a  building  contract  did 
not  prescribe  a  penalty  for  nonperformance 
■within  the  time  specified,  and  time  was  not 
of  the  essence  of  the  contract,  but  there  was 
no  extension  of  time  or  waiver,  the  measure 
for  nonperformance  within  the  time  pre- 
scribed is  the  rental  value.  Wing  &  Bost- 
wick  Co.  v.  U.  S.  Fidelity  &  Guaranty  Co., 
150  F.  672.  Where  a  contract  relates  to  the 
drilling  of  an  oil  -well,  the  plaintiff  averring 
that  he  was  not  permitted  to  perform  the 
work,  a  judgment  for  one-half  of  the  amount 
claimed  as  the  probable  difference  between 
the  cost  of  the  work  and  the  amount  to  be 
paid  therefor  will  not  be  disturbed,  in  view 
of  the  expenses  to  be  incurred  and  the  haz- 
ards of  the  work.  Leffler  v.  Witten,  8  Ohio 
C.  C.  (N.  S.)  192.  Where  an  agent  agreed  to 
sell  a  manufacturer  goods  for  a  year,  the 
manufacturer  to  guaranty  him  against  losses 
for  one  per  cent  and  the  agent  breached  the 
contract,  the  manufacturer  could  recover  the 
one  per  cent  guaranty  on  total  sales  less  the 
losses.  Wilson  v.  Wernwag,  217  Pa.  82,  66 
A.  242.  Where  a  person  agreed  to  act  as 
selling  agent  for  a  manufacturer  for  a  year 
and  thereafter  breached  tlie  contract  and  tlie 
manufacturer  had  agreed  to  guaranty  him 
against  loss  for  failures  to  the  extent  of  one 
per  cent  on  sales,  the  sales  made  and  the 
losses  sustained  by  the  agent's  successor 
could  be  taken  as  the  data  on  which  to  esti- 
mate profits  due  on  the  guaranty.  Id.  For 
breach  of  warranty  of  an  ice  plant,  the  meas- 
ure is  the  difference  in  the  value  of  the  plant 
installed  and  its  value  if  it  had  been  as  war- 
ranted together  with  the  amount  of  expendi- 
tures occasoned  or  made  necessary  because 
of  such  breach  of  warranty.  Wilmington 
Candy  Co.  v.  Remington  Mach.  Co.,  5  Pen. 
(Del.)   543-,  65  A.  74. 

To  plow  land  the  difference  between  the 
contract  price  and  what  it  was  worth  to  do 
the  work.  Hill  v.  Leigh  [Tex.  Civ.  App.]  100 
S.  W.  351. 

To  permit  one  to  cut  and  remove  timber 
from  land,  the  value  of  the  timber  lost.  Fi- 
delity &  Deposit  Co.  V.  Tinsley,  30  Ky.  L.  R. 
10  95,  100  S.  W.  272.  For  breach  of  covenant 
by  a  vendee  to  erect  a  party  wall  where  it  did 
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(§4)  B.  Contracts  for  sale  or  purchase  of  land.*^ — The  measure  of  damages 
for  breach  of  contract  to  sell  or  purchase  land  is  ordinarily  the  difference  between 
the  contract  price  and  market  value  *^  at  the  time  of  the  breach/^  but  particular 
circumstances  may  preclude  the  application  of  this  rule  *®  and  entitle  the  defaulting 
party  to  greater  rights.'"  For  breach  of  contract  to  convey  land  for  a  right  of 
wav  the  measure  is  the  value  of  the  land.'^ 


not  appear  that  the  vendor  intended  to  erect 
a  building  on  the  adjoining  lot  or  had  lost  a 
sale  of  such  lot  because  of  failure  to  erect 
such  wall,  he  was  not  entitled  to  recover 
damage  for  failure  to  erect  such  wall  within 
the    time    specified    in    the   covenant.     Hagins 

V  Sewell,    30    Ky.    L.    R.    750,    99    S.    W.    673. 
To    care    for   grovring   trees    for   a    term    of 

years,  the  difference  between  the  value  of  the 
land  at  the  end  of  the  term  had  the  contract 
been  performed  and  its  value  as  it  then  was. 
Griffing  Bros.  Co.  v.  Winfield  [Fla.]  43  So. 
687.  In  an  action  for  breach  of  contract  to 
erect  a  store  buildlug  on  certain  land  and 
conduct  a  mercantile  bu.siness  therein,  evi- 
dence held  to  show  that  if  the  store  had  been 
built  it  would  have  increased  the  value  of  the 
land   $4   per  acre.     Iowa-Minnesota  Land   Co. 

V  Conner  [Iowa]  112  N.  W.  820.  For  breach 
of  contract  to  construct  a  store  building  on 
certain  premises  and  conduct  a  general  mer- 
cantile business  therein,  the  measure  is  the 
amount  the  improvements  would  have  in- 
creased the  value  of  the  land.  Id.  For 
breach  of  contract  to  construct  and  deliver 
a  building  free  from  liens,  reasonable  at- 
torney's fees  are  an  element  where  the  owner 
was  compelled  to  defend  against  mechanic's 
liens.  Tally  v.  Ganahl  [Cal.]  90  P.  1049. 
AVhere  one  having  a  right  by  contract  to  cut 
timber  from  certain  land  was  sued  to  enjoin 
such  cutting  and  for  damages  for  trespass 
and  hired  counsel  to  defend  such  action,  such 
counsel  fees  are  a  proper  element  of  dam- 
ages in  an  action  on  the  Injunction  bond. 
Fidelity  &  Deposit  Co.  v.  Tinsley,  30  Ky.  L.  R. 
1095,  100  S.  W.  272. 

For  T\-rongfuI  dishonor  of  a  check,  such 
temperate  damages  as  would  be  reasonable 
compensation  for  the  injury.  Hilton  v.  Jes- 
up  Banking  Co.  [Ga.]  57  S.  E.  78.  In  an 
action  for  wrongful  dishonor  of  a  check, 
evidence  as  to  the  customer's  financial  credit 
and  standing  is  admissible  though  there  is 
no  claim  for  special  damages.     Id. 

Wliere  compensation  Is  to  be  made  in  some 
other  thing  than  money,  and  there  is  a  re- 
fusal to  perform,  recovery  may  be  had  for 
what  the  specific  thing  is  worth,  to  be  ascer- 
tained in  the  usual  method  of  finding  the 
value  of  personal  property.  Ware  v.  Mc- 
Murray  [N.  J.  Law.]  64  A.  967.  For  failure 
to  exercise  the  required  degree  of  skill  and 
care  in  tearing  down  a  house,  such  damages 
as  result  from  such  failure.  McBurnie  v. 
Stelsly,  29  Ky.  L.  R.  1191,  97  S.  W.  42.  Where 
insurance  agents  contracted  with  another  to 
procure  insurance  on  his  property,  policies 
to  take  effecet  in  the  future,  and  such  policies 
were  refused  before  the  time  they  were  to 
take  effect,  the  agent  could  not  recover  the 
amount  of  commissions  he  would  have  re- 
ceived. Weingrad  v.  Kletzky,  52  Misc.  129, 
101  N.   Y.   S.   588. 

45.  Where  a  contract  which  provided  a 
unit  price  for  each  class  of  work  was  aban- 
doned and  completed  by  the  owner  who 
proved  cost  of  completing  certain  items 
without  showing  anything  wtlh  reference  to 


other  work,  held  the  owner  was  not  entitled 
to  recover  amount  shown  by  his  evidence,  as 
other  work  might  have  been  done  for  less 
than  the  contract  price  entitling  him  to  a 
credit.  National  Contracting  Co.  v.  Hudson 
River  Water  Power  Co.,  118  App.  Div.  665, 
103  N.  Y.  S.  641.  Where  the  contractor 
proved  estimated  profits  on  other  classes  of 
work,  held  he  was  entitled  to  deduct  such 
profits  from  the  damages  proved  by  the 
owner.  Id.  Where  a  building  contract  pro- 
vided that  in  case  of  breach  by  the  con- 
tractor an  architect's  certificate  should  show 
the  amount  expended  in  completing  the 
contract,  such  certificate  was  admissible 
against  the  contractor  suing  to  recover, 
though  no  set  oft  was  filed.  Smith  v.  Davis 
[Ala.]  43  So.  729.  Where  a  sale  is  not  com- 
plete but  the  purchaser  keeps  the  article,  he 
is  liable  for  its  value.  Holmes  Mach.  Co.  v. 
Chalkley,  143  N.  C.  181,  55  S.  E.  524. 
40.     See   7   C.   L.   1045. 

47.  For  failure  to  convey  land,  the  differ- 
ence between  the  contract  price  and  market 
value.  Whitworth  v.  Pool,  29  Ky.  L.  R.  1104, 
96  S.  W.  880.  Upon  breach  by  a  vendor  of  a 
covenant  to  furnish  an  abstract  in  a  con- 
tract which  grants  a  time  option  to  pur- 
chase, the  measure  is  the  difference  between 
the  contract  price  of  the  land  and  its  value, 
the  Issue  whether  the  vendee  would  have 
bought  if  the  abstract  was  furnished  is  too 
remote.  Hampton  Stave  Co.  v.  Gardner  [C. 
C  A.]  154  F.  805.  Measure  of  damages  for 
breach  of  contract  to  sell  land  is  price  paid 
and  expenses  incurred  on  faith  of  contract, 
unless  fraud  be  shown.  Glasse  v.  Stewart, 
32  Pa.  Super.  Ct.  385.  The  measure  of  dam- 
ages for  breach  of  a  parol  contract  for  the 
sale  of  land  is,  in  the  absence  of  fraud,  the 
purchase  money  paid  and  the  actual  damages 
incurred  by  the  purchaser.  Stephens  v. 
Barnes,  30  Pa.  Super.  Ct.  127. 

48.  Not  deficiency  in  price  of  another  sale. 
Cowdery  v.  Greenlee,  126  Ga.  786,  55  S.  E. 
918. 

40,  For  breach  of  contract  to  sell  land 
where  the  vendor  acted  in  good  faith  is  the 
deposit  Ti-lth  interest  and  cost  of  investi- 
gating title  if  he  did  not  act  in  good  faith, 
the  excess  of  market  value  over  contract 
price  may  also  be  recovered.  Horner  v. 
Beasley  [Md.]  65  A.  820.  Where  the  vendor 
in  an  unrecorded  contract  breached  it  by 
selling  to  another,  the  measure  of  the  ven- 
dee's damages  was  the  amount  of  payments 
made  and  value  of  improvements.  Bartlett 
V.  Smith,  146  Mich.  188,  13  Det.  Leg.  N.  713, 
109  N.   W.   260. 

50.  Where  persons  moved  onto  a  farm 
under  an  oral  contract  to  support  the  owner 
in  consideration  of  his  contract  to  deed  them 
the  farm,  held  on  the  breach  of  such  contract 
by  the  landowner  he  was  entitled  to  set  oft 
against  the  claim  of  the  other  parties  pro- 
ceeds of  the  farm  used  by  them.  Bovee  v. 
Barrett,    116    App.   Div.    20,    101    N.    Y.    S.    322. 

51.  For  breach  of  contract  to  convey,  a 
right   of  way   is   the   value  of   the    land   and 
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(§4)  C.  Breach  of  covenant  as  to  title.^^— The  measure  of  damages  for 
breach  of  covenant  of  warranty  is  the  purchase  price  paid  ^^  with  interest  =**  and 
costs  of  litigation.^''  For  breach  of  covenant  against  incumbrances  by  the  existence 
of  a  continuous  easement  the  measure  is  the  injury  to  the  property  at  time  of  con- 
veying.^^    Breach  of  covenant  of  seisin  carries  nominal  damages." 

(§4)  D.  Contracts  to  give  lease  and  liabilities  as  between  lessor  and  lessee^^ 
For  breach  of  the  covenant  of  quiet  enjoyment  ^»  or  to  keep  the  lessee  in  posses- 
sion,^''  wrongful  eviction  «i  or  refusal  to  carry  out  a  contract  to  rent  premises,®^  the 
measure  of  damages  is  the  difference  between  the  rent  reserved  and  the  rental  value, 
and  if  a  landlord  intentionally  renders  the  premises  uninhabitable,  punitive  dam- 
ages may  be  recovered.*^    Acceptance  of  premises  after  the  date  specified  in  the  lease 


does  not  include  expenses  of  condemning 
land  for  a  rigrht  of  way.  Cape  Girardeau  & 
C.  R.  Co.  V.  ^Mngerter  [Mo.  App.]  101  S.  "W. 
1113.  For  breacli  of  contract  to  convey  a 
right  of  way,  where  the  company  agreed  to 
relocate  its  road,  expenses  incurred  in  reloca- 
tion  cannot   be   recovered.     Id. 

52.  See   5   C.   L..    917. 

53.  For  breach  of  covenant  of  warranty 
where  the  purchase  price  was  paid  in  goods, 
the  value  of  the  goods.  Mayer  v.  Wooten 
[Tex.  Civ.  App.]  102  S.  W.  423.  In  fixing  dam- 
ages for  breach  of  covenant  in  a  deed  wiiere 
it  became  necessary  to  determine  value  of 
corporate  stock  conveyed  with  the  land,  its 
value  sliould  be  determined  as  of  tlie  date 
the  covenant  was  made  and  not  by  subse- 
quent financial  condition  of  the  corporation. 
Lemly  v.  Ellis,  143  N.  C.  200.  55  S.  E.  629. 
For  breach  of  tlie  covenant  of  quiet  enjoy- 
ment where  the  title  wholly  fails  is  the 
purcliase  price.  Sweet  v.  Howell,  96  App. 
Div.  45,  89  N.  Y.  S.  21;  Olmstead  v.  Rawson, 
110  App.  Div.  809,  97  N.  Y.  S.  239.  In  action 
on  covenant  of  seisin  and  warranty,  plaintiff 
may  recover  actual  loss  unless  it  exceeds 
consideration,  in  whicla  case  consideration 
with  interest  tliereon  for  time  for  which  he 
lias  been  compelled  to  respond  to  evictor  for 
mesne  profits  is  measure  of  damages.  Quick 
V.   T\'alker,    125   Mo.   App.   257,    102   S.  W.   33. 

54.  For  breach  of  covenant  of  warranty 
of  wild  land,  the  sum  paid  with  interest. 
Yazoo  &  M.  v.  R.  Co.  v.  Barrow  [Miss.]  42 
So.  345.  For  breach  of  covenant  of  warranty 
where  the  covenantee  was  liable  for  rent 
after  the  judgment  of  eviction,  was  entitled 
to  interest  on  damages  recovered.  Mayer  v. 
Wooten    [Tex.  Civ.  App.]   102  S.  W.  423. 

55.  For  breacli  of  covenant  of  warranty, 
the  purchase  price  with  costs  of  litigation.  I 
Mayer  v.  Wooten  [Tex.  Civ.  App.]  102  S.  W. 
423.  "Warrantee  may  recover  costs,  attor- 
ney's fees,  and  for  time  spent  in  defending 
suit  by  owners  of  paramount  title,  though 
notice  was  not  given  where  it  was  impos- 
sible. As  where  warrantor  was  dead  and 
administrator  had  not  been  appointed. 
Quick  V.  Walker,  125  Mo.  App.  257,  102  S. 
W.  33.  Where  by  statute  the  covenant  to 
warrant  and  defend  includes  covenant  for 
possession,  the  covenantee  may  recover 
money  necessarily  expended  in  acquiring 
possession.  Weatherbee  v.  Lillybeck,  86 
Miss.  156,  38  So.  284.  Cannot  recover  for 
money  expended  in  purchasing  personal 
trade  fixtures  of  the  tenants,  though  pur- 
chased to  get  possession.  Id.  But  see  Shook 
V.  Laufer  [Tex.  Civ.  App.]  100  S.  W.  1042, 
holding  that  the  covenantee  may  not  recover 


costs  of  eviction  suit  (Shook  v.  Laufer  [Tex. 
Civ.  App.]  100  S.  W.  1042),  or  attorney's 
fees  paid  in  defending  the  title  (Id.).  Coun- 
sel fees  incurred  by  a  covenantee  in  defense 
of  suit  for  eviction  cannot  be  recovered  in 
action  for  breacli  of  covenant  of  warranty. 
Morgan   v.   Haley    [Va.]    58   S.   E.   564. 

56.  Error  to  allow  the  damage  to  the  es- 
tate as  of  the  date  of  trial.  Bailey  v.  Aga- 
wam  Nat.  Bk.,  190  Mass.  20.  76  N.  E.  449. 
.  57.  Jones  v.  Haseltine,  124  Mo.  App.  674. 
102  S.  W.  40.  Where  covenantee  retained 
part  of  consideration  with  which  to  perfect 
title,  and  secured  patent  direct  from  gov- 
ernment for  less  sum  he  can  recover  only 
nominal  damages  for  breach  of  covenant  of 
seisin.  Castor  v.  Dufur,  133  Iowa,  536,  111 
N.    W.    43. 

58.  See  7  C.  L.  1045. 

59.  For  breach  of  covenant  of  quiet  en- 
joyment, the  measure  is  the  difference  be- 
tween the  rental  value  and  the  rent  re- 
served, together  with  such  special  damages 
as  are  pleaded  and  proven.  Herpolsheimer 
V.   Christopher    [Neb.]    Ill   N.   W.    359. 

60.  For  breach  of  covenant  by  a  lessor 
to  keep  a  lessee  in  possession  the  difference 
between  rent  reserved  and  rental  value  with 
such  special  damages  as  are  alleged  and 
proven.  Devers  v.  May,  30  Ky.  L.  R.  528, 
99  S.  W.  255.  All  damage  sustained  may  be 
recovered  in  one  action.  For  breach  of  cov- 
enant by  lessor  to  keep  lessee  in  possession, 
evidence  that  the  premises  were  worth  a 
specified  sum  in  excess  of  the  rent  reserved 
is  admissible.  Id.  For  breach  of  covenant 
by  lessor  to  keep  lessee  in  possession,  the 
lessee  need  not  plead  and  prove  effort  to  rent 
other  land  or  engage  in  other  occupation, 
recovery   not   being   for   loss   of   time.     Id. 

61.  The  measure  for  wrongful  eviction 
of  a  tenant  is  ordinarily  the  rental  value  of 
the  premises  for  the  unexpired  term  less 
the  rent  reserved.  Shutt  v.  Lockner  [Neb.] 
109  N.  W.  383.  Special  damages  in  addition 
may  be  awarded  if  they  are  the  certain  and 
natural  result  of  the  wrong  complained  of. 
Id. 

62.  For  breach  of  contract  to  rent  a  farm 
for  a  certain  rental,  the  difference  between 
rent  reserved  and  rental  value.  Palmer  v. 
Ingram  [Ga.  App.]  58  S.  E.  362.  Not  the 
difference  between  rent  reserved  and  gross 
value  of  products  of  farm.  Id.  For  breach 
of  lease  to  let  a  tenant  into  possession,  the 
agreed  rental  value.  Broussard  v.  Hinds 
[Tex.   Civ.   App.]    101   S.   W.   855. 

63.  Where  a  landlord  makes  his  tenant's 
premises  uninhabitable  with  intention  of 
causing   him    to    abandon    his   lease,   punitive 
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is  not  a  waiver  of  damages  already  accrued.**  The  measure  for  failure  to  give  pos- 
session though  founded  on  a  legal  rule,  is  also  based  upon  equitable  considera- 
tions.®^ Where  a  lessee  breaches  his  contract  of  lease,  the  measure  is  the  rent  re- 
served.*® For  failure  of  a  tenant  to  keep  the  premises  free  from  foul  weeds,  the 
measure  is  the  cost  of  restoring  the  land  to  its  proper  condition.*''  The  measure  for 
disturbing  a  light  and  air  easement  is  the  depreciated  rental  value.*®  For  breach  of 
covenant  to  make  repairs,  the  cost  of  such  repairs  is  the  measure ""  or  the  difference 
of  rental  value  of  the  premises  as  existing  and  as  they  would  have  been  had  the 
agreement  been  performed.'^" 

(§4)  E.  Contracts  for  sale  or  purchase  of  chattels. '^'^ — The  measure  of  dam- 
ages for  breach  of  contract  of  sale  of  chattels  is  governed  by  the  general  principles  of 
damages  applicable  to  all  contracts.'^^  The  measure  generally  allowed  is  the  ditfi"'- 
ence  between  the  contract  price  and  market  value,''^  together  with  such  special  dam- 


damages   may   be   recovered.     Darnell   v.   Co- 
lumbus  Show   Case   Co.    [Ga.]    58   S.   E.    631. 

64.  Hunting-ton  Easy  Payment  Co.  v.  Par- 
sons  [W.  Va.]   57  S.  E.  253. 

65.  Which  bind  the  tenant  to  such  reason- 
able exertion  as  will  mitigate  the  injury  and 
prevent  such  damages  as  lie  can.  Hunting- 
ton Easy  Payment  Co.  v.  Parsons  [W.  Va.J 
57  S.  E.  253.  Where  a  landlord  fails  to  give 
possession  on  the  date  specified  but  tenders 
possession  shortly  thereafter,  at  which  time 
the  lessee  can  accept  without  serious  incon- 
venience, he  is  limited  to  general  damages 
for  breach  of  covenant  of  quiet  enjoyment 
for  the  period  possession  was  withheld. 
Id. 

66.  For  breach  of  contract  of  lease  where 
the  landlord  elected  to  stand  on  the  lease, 
his  recovery  was  not  lessened  by  the  fact 
that  he  could  have  re-rented  the  premises. 
Davidson  v.  Hirsh  [Tex.  Civ.  App.]  101  S.  W. 
269. 

67.  For  breach  of  stipulation  by  a  tenant 
to  keep  land  free  from  brush  and  burrs,  the 
measure  is  the  depreciation  in  rental  value 
during  the  period  necessary  to  eradicate  the 
foul  growth  and  expense  and  labor  neces- 
sary to  restore  the  land  to  a  proper  condi- 
tion. Brown  Land  Co.  v.  Lehman  [Iowa] 
112  N.  W.  185.  In  an  action  against  a  ten- 
ant for  breach  of  contract  to  keep  the  land 
free  from  foul  weeds,  whert  tliere  was  evi- 
dence that  a  special  course  of  treatment 
was  necessary  to  eradicate  the  foul  weeds, 
an  instruction  eliminating  the  expense  and 
labor    so   required    was    erroneous.     Id. 

68.  For  disturbing  easement  of  light  and 
air,  depreciated  rental  value.  Darnell  v. 
Columbus  Show  Case  Co.    [Ga.]    58  S.  E.   631. 

60.  For  breach  of  contract  of  a  landlord 
to  make  repairs  where  the  ceiling  fell  and 
Injured  the  tenant,  the  measure  of  damages 
is  the  expense  of  doing  the  work  which  the 
landlord  failed  to  do.  Schiff  v.  Pottlitzer, 
51  Misc.  611,  101  N.  Y.  S.  249. 

70.  Gorman  v.  Miller,  27  Pa.  Super.  Ct. 
62 

71.  See    7    C.    L.    1046. 

72.  See  ante,  §  4A.  Such  damages  as 
would  naturally  and  probably  be  in  the  con- 
templation of  the  parties  at  the  time  the 
contract  was  made.  Tompkins  Co.  v.  Monti- 
cello  Cotton  Oil  Co..  153  F.  817.  Where  a 
seller  of  machinery  contracted  to  Install 
machines  within  a  nneclfled  time  and  the 
buyer    thereafter    made    contracts    dependent 


for  fulfillment  on  such  installation,  the 
seller  of  machinery  was  not  liable  for  losses 
on  such  contracts  because  lie  failed  to  so 
install.  Id.  Where  one  agreed  to  install 
certain  manufacturing  machinery  within  a 
prescribed  time,  and  in  reliance  on  such 
contract  the  purchaser  purchased  a  large 
quantity  of  raw  material,  the  measure  of 
damages  is  the  difference  between  the  value 
of  the  material  at  the  time  the  macliinery 
should  have  been  ready  and  when  it  was  in- 
stalled. Id.  Where  there  was  no  proof  of 
such  values,  only  the  cost  of  putting  the 
material  in  shape  and  value  of  material 
damaged  could  be  recovered.  Id.  Under 
Laws  1897,  p.  542,  providing  that  on  breach 
of  conditional  sale  the  vendor  may  recover 
the  property,  where  the  vendee's  successor 
refuses  to  deliver  it,  the  measure  of  dam- 
ages is  the  sum  of  purchase  price  remaining 
unpaid.  Davis  v.  Bliss  [N.  Y.]  79  N.  E.  851. 
For  breach  of  contract  to  furnisli  machin- 
ery for  a  mill,  it  is  error  to  charge  de- 
fendant with  rental  value  of  the  mill  where 
it  did  not  appear  that  in  the  performance 
of  tlie  contract  the  entire  mill  was  neces- 
sary. Mun?on  v.  Smith  Woolen  Mach.  Co., 
118  App.  Div.  398,  103  N.  Y.  S.  502.  In  an 
action  for  failure  to  supply  mill  macliinery 
within  the  time  specified,  evidence  of  rental 
value  shown  by  estimate  of  profits  tlie  mill 
might  have  made  with  a  satisfactory  market 
for  purcliase  of  supplies  is  incompetent  be- 
cause too  remote.  Callahan  Co.  v.  Chickaslia 
Cotton  Oil  Co.,  17  Okl.  544,  87  P.  331. 

73.  Anderson  Carriage  Co.  v.  Gilmore,  123 
Mo.  App.  19,  99  S.  W.  766;  Ansorge  v.  Mori- 
arty,  103  N.  Y.  S.  815;  Leesville  Mfg.  Co.  v. 
Morgan  Wood  &  Iron  Works,  75  S.  C.  342, 
55  S.  E.  768.  This  is  the  rule  whether  goods 
were  bought  for  specific  purpose  or  general 
purpose  of  buyer's  business.  Id.  This  is 
the  rule  defendant  had  notice  of  special  cir- 
cumstances affecting  damages.  Tillinghast 
V.  Providence  Cotton  Mills,  143  N.  C.  268,  55 
S.  E.  621.  For  breach  of  contract  to  fur- 
nish cement,  the  measure  is  the  difference 
between  the  contract  price  and  wliat  it 
could  be  purchased  for  on  the  open  market, 
and  not  profits  which  could  have  been  made 
on  the  order.  Atlas  Portland  Cement  Co.  v. 
Hopper,  116  App.  Div.  445,  101  N.  Y.  S.  948. 
For  breach  of  contract  to  sell  metal.  Moers 
V.  Dietz,  52  Misc.  173,  101  N.  Y.  S.  590.  For 
breach  of  contract  to  sell  lumber  is  the  dif- 
ference  between    the   contract   price   and   the 
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ages  as  were  contemplated  by  the  parties  at  the  time  the  contract  was  made,'*  but 
not  those  not  contemplated.'^^  If  there  is  no  market  value  for  the  goods,  the  actual 
value '^  as  shown  by  the  evidence"  or  lost  profits"  may  be  recovered.  Vlheve  a 
vendee  refuses  to  accept  goods  ready  for  delivery,  the  measure  is  the  difference  be- 
tween the  sale  price  and  market  value,'^  or  the  vendor  may  resell  and  recover  the 


market  price  at  place  of  deliverj'  and  not 
the  difference  between  the  contract  price 
and  the  price  for  which  the  buyer  had  con- 
tracted to  sell  it.  Floyd  v.  Mann,  146  Mich. 
356.  13  Det.  Leg-.  N.  811,  109  N.  TV.  679.  For 
failure  of  a  ■»^-holesaler  to  deliver  coal 
Tvithin  the  contract  time,  a  retailer  is  not 
entitled  to  recover  the  difference  between 
the  wholesale  price  and  the  retail  price  at 
time  and  place  of  delivery  under  the  con- 
tract. Stecker  v.  Weaver  Coal  &  Coke  Co., 
116  App.  Div.  772,  102  N.  T.  S.  89.  The 
measure  is  the  difference  between  the  con- 
tract price  and  the  wholesale  market  price 
on  delivery  date.  Id.  A  buyer  seeking  to 
recover  for  failure  of  seller  to  deliver  godds 
may  show  what  efforts  he  made  to  procure 
the  goods  in  open  market.  Falcott  v.  Freed- 
man   [Mich.]   113  N.  W.  13. 

For  breach  of  contract  of  exchange  of 
property,  tlie  measure  is  the  value  of  the 
property  which  has  been  received.  Fagan 
V.  Hook  [Iowa]  111  N.  W.  981.  Where  an 
exchange  of  property  is  rescinded  for  a 
valid  reason  by  one  party  after  he  has 
parted  with  possession  of  his  property  his 
measure  of  damages  is  the  value  of  his 
property.     Id. 

74.  For  failure  to  deliver  goods  soM, 
the  natural  consequences  flowing  from  the 
breach  and  contemplated  by  the  parties. 
Green  v.  Lineville  Drug  Co.  [Ala.]  43  So. 
216.  For  breach  of  contract  to  furnish  wire 
for  use  in  manufacture  of  tubing  where  it 
appeared  that  the  buyer  was  required  to 
shut  down  his  plant  because  of  the  breach, 
he  could  recover,  in  addition  to  loss  of 
profits,  loss  of  rent  and  interest  on  capital 
invested.  Nicholls  v.  American  Steel  & 
Wire  Co.,  117  App.  Div.  21,  102  N.  Y.  S.  227. 
For  breach  of  contract  by  a  manufacturer 
in  furnishing  defective  steel  pipe  bands, 
wliich  he  knew  were  to  be  used  to  bind 
certain  wooden  pipes,  tlie  measure  is  the 
cost  of  hauling,  loading,  unloading,  distrib- 
uting, counting,  painting,  etc.  McDonald  v. 
Kansas  City  Bolt  &  Nut  Co.  [C.  C.  A.]  149 
F.  360.  But  damages  for  loss  of  time,  j 
trouble,  and  extra  work  of  superintendence 
are  too  remote.  Id.  The  measure  of  dam- 
ages for  refusal  of  a  buyer  to  receive  tlie  i 
goods  is  the  seller's  loss  of  profit  and  any 
expense  he  has  been  put  to.  Ketcham  v.  i 
U.    S.,    40    Ct.    CI.    220.  I 

75.  For  refusal  of  a  buyer  to  take  yarn 
contracted  for,  the  manufacturer  cannot  re- 
cover for  loss  on  resale  of  wool  bought  two 
years  before  it  was  required  and  reserved 
for  the  contract.  River  Spinning  Co.  v.  At- 
lantic Mills,  155  F.  466.  For  delay  in  de- 
livering saw  mill  machinery,  there  can  be 
no  recovery  for  loss  because  of  inability  to 
fill  a  contract  for  lumber,  where  the  carrier 
had  no  notice  of  such  contract.  Louisville 
&  N.  R.  Co.  v.  Mink  [Ky.]  103  S.  W.  294. 
For  delay  in  delivering  oil  to  an  ice  plant, 
damages  are  not  recoverable  for  being  com- 
pelled to  shut  down  the  plant,  loss  while 
idle,    profits,    etc.     Haberzettle    v.    Trinity    & 


B.  V.  R.  Co.  [Tex.  Civ.  App.]  103  S.  W.  219. 
Where  a  manufacturer  takes  an  order  from 
a  jobber  without  notice  that  the  jobber  ex- 
pects to  use  the  goods  as  part  of  his  stock  in 
trade  to  offer  to  his  customers,  he  is  not 
liable  for  profits  the  jobber  might  have 
made  if  he  had  not  failed  to  deliver  in  time. 
Holloway  v.  White-Dunham  Shoe  Co.  [C.  C. 
A.]    151   F.    216. 

76.  For  breach  of  contract  to  take  from 
a  manufacturer  certain  stoves  ordered  where 
some  of  them  had  been  completely  manufac- 
tured and  as  to  others  parts  had  not  been 
assembled,  the  measure  is  the  contract  price 
less  net  price  received  by  the  manufacturer 
for  some  of  the  stoves  sold  by  him,  also  de- 
ducting cost  of  "assembling"  stoves  not 
completed.  St.  Louis  Range  Co.  v.  Kline- 
Drummond  Mercantile  Co.,  120  Mo.  438,  96 
S.  W.   1040. 

77.  For  breach  of  contract  to  take  stoves 
specially  made  so  that  they  had  no  market 
value,  the  reasonable  value  at  time  and 
place  of  delivery  is  to  be  ascertained  by  evi- 
dence of  actual  sales  of  the  stoves  'made, 
and  testimony  of  persons  familiar  with  the 
stove  trade.  St.  Louis  Range  Co.  v.  Kline- 
Drummond  Mercantile  Co.,  120  Mo.  App.  438, 
96  S.  W.  1040.  Where  goods  had  no  market 
value,  authorizing  the  jury  to  award  "rea- 
sonable   selling    value"    was    not    error.     Id. 

78.  For  refusal  of  seller  to  deliver  goods, 
the  difference  between  the  contract  and 
market  price  if  the  goods  can  be  procured 
in  the  open  market,  otherwise  lost  profits. 
Talcott  V.  Freedman    [Mich.]    113  N.  W.   13. 

79.  St.  Louis  Range  Co.  v.  Kline-Drum- 
mond  Mercantile  Co.,  120  Mo.  App.  438,  96 
S.  W.  1040;  Benjamin  v.  Maloney,  155  F.  494; 
Allen  V.  Rushforth  [Neb.]  110  N.  W.  687; 
Hanks  Foundry  Co.  v.  Woodstock  Iron 
Works,  127  Ga.  108,  56  S.  E.  106.  For  breach 
of  contract  of  a  railroad  company  to  pur- 
chase ties,  the  difference  between  contract 
price  and  cost  of  making  the  ties.  Duke  v. 
Norfolk  &  W.  R.  Co.,  106  Va.  152,  55  S.  E. 
548.  For  breach  of  contract  to  accept  cer- 
tain beams  and  channels  ordered  the  seller, 
■who  had  ordered  the  material  from  another, 
could  not  recover  the  difference  between  the 
contract  price  and  cost  of  material  to  him 
where  the  material  had  not  been  manufac- 
tured or  paid  for  or  liability  incurred  on  the 
order.  Isaacs  v.  Terry  &  Tench  Co.,  103  N. 
Y.  S.  103.  For  breach  of  contract  to  give 
notes  for  the  purchase  price  of  property,  the 
measure  is  the  contract  price  of  the  prop- 
erty. Kelly  V.  Pierce  [N.  D.]  112  N.  W.  995. 
For  breach  of  contract  to  purchase  coal  from 
a  mining  company  by  refusing  to  take  the 
quantity  ordered,  where  a  custom  among 
coal  dealers  rendered  it  necessary  to  make 
such  contract  and  the  company  contracted 
with  others  only  for  the  balance  of  its  out- 
put, the  damages  may  be  computed  by  de- 
ducting from  the  contract  price,  the  original 
cost  and  expense  of  mining  the  coal.  Thistle 
Coal  Co.  V.  Rex  Coal  &  Mining  Co.,  132  Iowa, 
592,    109    N.    W.    1094.      For   refusal   to   accept 
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difference  between  the  contract  price  and  price  received  on  resale.*"  For  breach  of 
warranty  as  to  quality,  the  measure  is  the  diflference  between  the  actual  value  and 
the  value  if  the  goods  had  been  as  represented.*^  For  a  breach  of  warranty  as  to 
quality  of  seed  sold  for  planting,  the  measure  is  the  difference  between  the  value  of 
the  crop  produced  and  what  would  liave  been  produced  had  the  seed  been  as  war- 
ranted.*- Prospective  profits  reasonably  certain  to  have  been  made  are  recover- 
able *^  if  specially  pleaded,**  and  the  loss  thereof  was  contemplated  when  the  contract 
was  made.*^  A  purchaser  of  goods  who  discovers  their  unfitness  for  the  purpose 
for  which  they  were  bought  may  not  increase  damages  by  using  them.*® 


and  pay  for  a  crop  of  corn,  the  measure  is 
the  value  of  the  corn  raised  less  what  it 
was  worth  to  the  grower.  Pancost  v.  Vail 
[Del.]  65  A.  512.  For  breach  of  contract  to 
accept  corporate  stock  which  was  to  be 
taken  from  one  who  claimed  to  own  it,  the 
measure  is  the  contract  price.  Lydon  v. 
Sullivan  [Ky.]  101  S.  W.  940.  One  who  re- 
ceives and  accepts  goods  ordered  under  a 
contract  to  pay  a  specified  price  is  liable  for 
reasonable  market  value  irrespective  of  in- 
validity of  contract  or  the  fact  that  the 
goods  were  of  an  inferior  grade.  Stewart 
V.  Sachs  &  Co.  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  845.  96  S.  W.  1091.  Where  one  pur- 
chased all  timber  on  certain  land  at  a  cer- 
tain price  per  thousand  to  be  removed 
within  a  certain  time,  but  cut  only  large 
trees,  the  owner  could  recpver  for  all  timber 
on  the  land.  Coat  Lumber  Co.  v.  Pope 
[Miss.]  43  So.  434.  For  breach  of  contract 
to  purchase  a  stock  of  goods,  evidence  as  to 
amount  of  fire  insurance  collected  on  tlie 
goods  and  disposition  made  of  the  money  is 
admissible  in  reducing  damages.  Moritz  v. 
Herskovitz  [Wash.]   89  P.  560. 

80.  Reese  v.  Hoffecker  [Del.]  65  A.  588. 
For  breach  of  contract  to  accept  railroad 
ties  where  there  is  no  market  value,  the  dif- 
ference between  the  contract  price  and  the 
price  at  which  the  owner  was  required  to 
sell.  Louisville  &  N.  R.  Co.  v.  Coyle,  30  Ky. 
L.  R.  201,  97  S.  W.  772.  As  to  ties  not  man- 
ufactured at  time  of  breach,  difference  be- 
tween  contract   and    selling   price.     Id. 

81.  Mark  v.  Williams  Cooperage  Co.,  204 
Mo.  242,  103  S.  W.  20;  Miller  v.  Aldrich,  123 
111.  App.  464.  The  difference  in  value  be- 
tween the  goods  furnished  and  those  con- 
tracted to  be  furnished  is  the  measure  re- 
coverable by  the  vendee  in  the  absence  of 
notice  to  the  vendor  of  special  circum- 
stances which  make  other  damages  natural 
and  probable.  McDonald  v.  Kansas  City 
Bolt  &  Nut  Co.  [C.  C.  A.]  149  F.  360.  For 
breach  of  warranty  of  title  to  personalty 
purchased,  the  measure  of  damages  is  the 
amount  the  purchaser  paid  because  of  the 
transaction.  Caproon  v.  Mitchell  [Neb.]  110 
N.  W.  378.  For  breach  of  -warranty  of  a 
machine,  the  measure  is  the  difference  be- 
tween the  value  of  the  machine  as  war- 
ranted and  its  actual  value.  Isaacs  v.  Wan- 
amaker  [N.  Y.]  81  N.  E.  763.  For  breach  of 
warranty  as  to  quality  of  phosphate  rock 
sold,  the  measure  is  the  difference  between 
the  value  in  the  port  of  delivery  of  the  rock 
of  the  quality  called  for  and  of  the  rock  fur- 
nished. Petrified  Bone  Min.  Co.  v.  Rogers, 
150  F.  445.  The  price  at  which  it  was  sold 
after  its  Inferior  quality  was  discovered  is 
some   evidence  of   the  market  value  but   not 


conclusive.  Id.  For  breach  of  w^arranty  in 
sale  of  a  horse,  the  measure  is  the  difference 
between  its  value  as  warranted  and  its  value 
in  its  unsound  condition.  Ellison  v.  Sim- 
mons   [Del.]    65   A.    591. 

S2.  For  breach  of  guaranty  in  sale  of 
seed,  the  difference  between  the  value  of 
the  crop  grown  and  tlie  value  of  the  crop 
which  would  have  been  grown  had  tlie  seed 
been  as  guaranteed.  De  Pew  v.  Peck  Hard- 
ware Co.,  105  N.  Y.  S.  390.  In  an  action  for 
selling  defective  seed  which  was  so  full  of 
foul  seed  that  the  crop  raised  was  worthless, 
the  expense  of  refitting  the  ground  and  the 
cost  of  seed  for  second  sowing  were  proper 
items  of  damage.  Id.  Where  in  an  action 
for  selling  defective  seeds  tlie  buyer  proved 
that  the  seed  contained  seeds  of  weeds  so 
that  it  was  necessary  to  plow  tlie  crop  un- 
der to  destroy  such  growth,  it  was  not  nec- 
essary to  prove  the  value  of  the  crop  which 
would  have  grown  had  the  field  not  been 
plowed.  Id.  Where  in  an  action  for  sale  of 
defective  seed  the  buj^er  gave  evidence  that 
the  crop  produced  was  worthless,  and  the 
seller  gave  no  proof  on  the  subject,  it  was 
proper  to  charge  that  the  buyer  was  en- 
titled to  recover  the  value  of  the  crop  if 
the  seed  had   been  as   represented.     Id. 

83.  For  failure  of  a  manufacturer  to  de- 
liver goods  to  a  retailer,  the  profits  the  re- 
tailer would  have  made  and  the  increase  in 
price  of  the  goods  from  the  date  of  pur- 
chase of  date  delivery  should  have  been 
made.  Roberts,  Wicks  &  Co.  v.  Lee  [Ky.] 
102  S.  W.  300.  For  refusal  of  buyer  to  take 
goods,  specially  manufactured  for  him,  the 
profit  the  manufacturer  would  have  made. 
River  Spinning  Co.  v.  Atlantic  Mills,  155  F. 
466.  Where  one  contracted  with  a  city  to 
furnish  a  boiler  and  then  entered  into  a 
contract  with  a  manufacturer  to  make  it 
and  the  latter  breached  his  contract  and 
the  boiler  could  not  be  purchased  on  the 
open  market  but  the  contractor  furnished 
one  which  was  accepted  by  the  city  in  lieu 
of  it,  he  could  recover  from  the  manu- 
facturer the  profit  lost  on  the  contract 
by  abandoning  it,  or  perform  his  contract 
(Crowley  v.  Burns  Boiler  &  Mfg.  Co.,  100 
Minn.  178,  110  N.  W.  969),  and  having  elected 
to  pursue  the  latter  course,  he  could  recover 
the  difference  between  the  contract  price 
of  the  manufacturer  and  the  amount  paid 
for  the  substituted  boiler  (Id.). 

84.  For  breach  of  a  wholesaler  to  deliver 
goods  to  a  retailer,  profits  of  the  retailer  is 
not  an  element  to  be  considered  unless 
pleaded.  Stecker  v.  Weaver  Coal  &  Coke 
Co..  116  App.  Div.  772.  102  N.  Y.  S.   89. 

85.  For  failure  to  install  machinery 
within    the    time    prescribed,    the    purchaser 


9  Cur.  Law. 


DAMAGES  §  4F. 


887 


(4)  F.  Liability  of  bailees,  carriers,  and  telegraph  companies.^'^ — For  loss  of 
or  nondelivery  of  goods,  a  carrier  is  liable  for  their  value  at  the  time  and  place  they 
should  have  been  delivered.^^  Wliere  goods  having  no  market  value  are  lost  in  trans- 
portation, evidence  of  value  at  place  of  shipment  is  admissible,^^  or,  if  they  have  no 
market  value  at  any  place,  the  rule  of  damages  is  its  value  to  the  plaintiff,  and  in 
ascertaining  this  value  inquiry  may  be  made  into  the  elements  of  the  cost  to  plaintiff 
in  producing  it,^°  and  if  there  is  no  proof  of  value  the  valuation  prescribed  by  the 
bill  of  lading  controls.^^  There  is  a  conflict  of  authority  as  to  whether  a  carrier  can 
limit  its  liability  for  its  negligence.^-  For  delay  in  delivery  ^^  or  for  injury  to  goods 
in  transit,***  the  measure  is  the  depreciation  in  value  ^°  or  the  value  of  the  use  of  the 
goods  during  the  period  of  delay,'*'*  and  necessary  expense  incurred  in  tracing  the 


may  not  recover  profits  on  the  manufacture 
and  sale  of  a  large  quantity  of  raw  ma- 
terial which  he  purchased  and  might  have 
manufactured  and  sold  if  the  machinery 
had  been  installed  in  time.  Tompkins  Co.  v. 
Monticello    Cotton   Oil   Co.,    153    F.    817. 

86.  Unfitness  of  steam  pipe  while  in- 
staling  it  may  not  increase  damage  by  using 
it.  Mark  v.  Williams  Cooperage  Co.,  204  Mo. 
242,  103  S.  W.  20. 

87.  See   7  C.   L.   1047. 

88.  Not  profits  which  the  consignee  would 
have  made  had  he  received  them.'  Cincinnati, 
etc.,  R.  Co.  v.  Hansford,  30  Ky.  L.  R. 
1105,  100  S.  W.  251.  Where  title  had  passed 
to  the  consignee,  the  value  of  the  goods  and 
not  the  cost  price.  Texas  &  P.  R.  Co.  v. 
Wilson's  Hack  Line  [Tex.  Civ.  App.]  101 
S.  W.  1042.  Where  secondhand  goods  have 
no  market  value,  their  actual  value.  Id. 
For  failure  of  a  carrier  to  deliver  freight 
damaged  by  Act  of  God  while  in  its  posses- 
sion, its  value  in  its  damaged  condition. 
Starr-Hardnett  &  Edmiston  Co.  v.  Missouri, 
etc.,  R.  Co.,  122  Mo.  App.  26",  97  S.  W.  959. 
In  absence  of  evidence  of  peculiar  conditions 
affecting  market  value  at  place  of  delivery, 
it  may  be  presumed  that  general  market 
value  in  the  neighborhood  of  place  of  de- 
livery affords  measure  of  damages.  Chaney 
V.   Hotchkiss,   79   Conn.   104,   63   A.   947. 

89.  Ross  V.  Chicago,  etc.,  R.  Co  ,  190  Mo. 
App.    290,    95   S.   W.   977. 

90.  Rule  applied  to  manuscript  of  liter- 
ary production.  Southern  Exp.  Co.  v.  Owens, 
146  Ala.   412,   41   So.   752. 

91.  For  goods  lost  by  a  carrier  which 
was  not  valued  and  there  was  no  proof  as 
to  carrier's  negligence,  a  clause  in  the  bill 
of  lading  limiting  the  liability  of  the  car- 
rier to  $50  was  binding.  Norton  v.  Adams 
Exp.    Co.,    123    Mo.    App.    233,    100    S.    W.    502. 

92.  Where  a  shipper  accepted  a  bill  of 
lading  stamped  "valuation  restricted  to  $5 
per  100  lbs.,"  the  recovery  will  be  limited  to 
the  amount  stated,  though  the  agent  of  the 
shipper  testified  that  she  did  not  understand 
the  provision.  Lansing  v.  New  York,  etc.,  R. 
Co.,  52  Misc.  334,  102  N.  T.  S.  1092.  A  stipula- 
tion in  a  receipt  given  by  a  carrier  at  time  of 
receipt  of  the  goods  as  to  the  value  is  not 
binding  on  the  owner  unless  expressly  agreed 
to  by  him.  Southern  Exp.  Co.  v.  Briggs,  1 
Ga.  App.  294,  57  S.  E.  1066.  A  carrier  cannot 
limit  its  liability  for  negligence  in  trans- 
porting goods.  McConnell  Bros.  v.  Southern 
R.  Co.    [N.  C]    56  S.   E.   965. 

93.  For  delay  in  transporting  merchan- 
dise, the  depreciation  in  market  value  of  the 


goods  and  expense  caused  by  the  delay. 
McKerall  v.  Atlantic  Coast  Line  R.  Co.  [S. 
C]    56   S.   E.   965. 

For  unreasonable  delay  by  a  carrier  in 
transportation  of  goods,  the  depreciated 
market  value,  in  the  absence  of  notice  of 
special  circumstances.  Illinois  Cent.  R.  Co. 
v.  Nelson,  30  Ky.  L.  R.  114,  97  S.  W.  757. 
Notice  of  special  circumstances  to  an  agent 
after  failure  of  goods  to  arrive  within  a 
reasonable  time  is  not  sufficient  to  warrant 
recovery  of  special  damages.     Id. 

94.  Damages  to  property  injured  in  tran- 
sit are  estimated  on  the  basis  of  net  value 
at  place  of  delivery,  notwithstanding  a  stip- 
ulation that  measure  should  be  value  at 
point  of  shipment  since  such  stipulation  is 
void.  McConnell  Bros.  v.  Southern  R.  Co. 
[N.  C]  56  S.  E.  559.  A  shipper  of  stock 
is  not  limited  to  damage  apparent  when  the 
stock  was  delivered  to  him  at  the  end  of 
the  carrier's  line,  but  may  show  injuries 
subsequently  discovered.  Cincinnati,  etc.,  R. 
Co.  V.  Logan,  29  Ky.  L.  R.  1123,  96  S.  W.  910. 
In  an  action  against  a  carrier  for  -wrongful 
exposure  of  hogs  in  transit  to  a  virulent 
disease,  evidence  that  subsequent  to  the 
transportation  the  hogs  communicated  the 
disease  to  other  hogs  is  admissible.  Coun- 
cil V.  St.  Louis  &  S.  F.  R.  Co.,  123  Mo.  App. 
432,   100   S.  W.  57. 

95.  For  delay  in  shipment  of  goods,  the 
difference  between  market  value  at  date 
it  should  have  arrived  as  shown  by  the  con- 
tract price  and  the  market  price  when  sold, 
with  storage  charges  and  other  necessary 
expense  made  necessary  by  the  delay.  Nor- 
folk &  W.  R.  Co.  V.  Wilkinson,  106  Va.  775, 
56  S.  E.  808.  On  contradictory  evidence  as 
to  whether  a  shipping  contract  was  oral 
or  written,  and  the  evidence  tended  to  show 
actionable  negligence  under  either  theory, 
damages  can  be  recovered  according  to  the 
contract  established.  Cornelius  v.  Atchison, 
etc.,  R.  Co.,  74  Kan.  599,  87  P.  751.  In  an 
action  by  a  buyer  for  the  seller's  refusal  tc^ 
deliver  goods,  evidence  as  to  a  fire  in  the 
buyer's  store  several  months  after  the  trans- 
action is  immaterial.  Falcott  v.  Freedman 
[Mich.]  113  N.  W.  13.  Measure  of  damages 
for  delay  in  transportation  is  the  difference 
in  value  of  article  shipped  at  time  of  ship- 
ment and  upon  its  arrival  at  its  destination. 
Wabash    R.    Co.    v.    Foster,    127    lU.    App.    201. 

90.  For  delay  in  delivery  of  baggage  con- 
sisting of  wearing  apparel  of  wife  and  child, 
the  value  of  the  use  of  such  articles  during 
the  period  of  delay,  the  fact  that  the  wife 
deprived   herself  of  certain   clothing  for   the 
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goods,^'  or  the  measure  prescribed  by  statute.®^  Punitive  damages  may  be  recovered 
for  willful  and  wanton  delay  in  delivering  baggage,^^  but  willful  disregard  of  the 
shipper's  rights  must  be  apparent.^  Injury  to  feelings  is  not  an  element  for  refusal 
to  deliver  goods  until  certain  charges  are  paid.^  Mental  anguish  is  an  element  in 
action  for  mutilation  of  a  corpse.*  Special  damages  are  not  recoverable  *  unless  the 
carrier  had  notice  of  the  special  circumstances.^     For  delay  ®  or  failure  ^  to  furnish 


benefit  of  the  child,  however  much  to  her 
discomfort,  is  no  basis  upon  which  to  esti- 
mate damages.  Texas  &  N.  O.  R.  Co.  v. 
Russell  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
607,  97  S.  W.  1090.  A  complaint  by  a  travel- 
ing salesman  against  a  carrier  for  delay  in 
transporting  baggage  through  willful  negli- 
gence thereby  making  it  impossible  for  him 
to  sell  goods  and  causing  him  inconvenience 
and  loss  of  time  does  not  relate  to  remote 
or  special  damages  not  within  the  contem- 
plation of  the  parties.  Webb  v.  Atlantic 
Coast  Line  R.  Co.  [S.  C]  56  S.  E.  954. 

»7.  For  delay  of  carrier  in  delivering 
goods,  the  value  of  the  use  of  goods  during 
delay  and  expense  incurred  in  informing 
company  of  nonreceipt.  Yazoo  &  M.  V.  R.  Co. 
v.  Christmas  [Miss.]  42  So.  169.  For  delay 
in  delivering  goods  a  carrier  is  liable  for  ex- 
pense of  telegraphing  in  endeavoring  to 
trace  the  shipment.  Haverzettle  v.  Trinity 
&  B.  V.  R.  Co.  [Tex.  Civ.  App.]  103  S.  W. 
219. 

98.  For  failure  of  a  carrier  to  deliver 
goods  within  a  reasonable  time,  the  measure 
is  prescribed  by  Civ.  Code  1895,  §  2319,  and 
where  the  goods  have  been  rendered  value- 
less by  delay,  the  full  value  at  time  and 
place  of  delivery  may  be  recovered.  South- 
ern Exp.  Co.  V.  Briggs,  1  Ga.  App.  294,  57 
S.  E.  1066.  Under  the  statute  of  Arkansas 
permitting  recovery  of  attorney's  fees  in 
actions  against  a  railroad  company  for  vio- 
lation of  any  law  regulating  transportation 
of  freight  or  passengers,  such  fee  cannot 
be  recovered  where  no  statute  was  violated. 
St.  Louis,  etc.,  R.  Co.  v.  Knight  [Ark.]  99 
S.   W.    684. 

99.  Any  willful  or  wanton  failure  to 
transport  baggage  with  reasonable  dispatch 
is  a  willful  violation  of  a  public  duty  for 
which  punitive  damages  may  be  recovered. 
Webb  V.  Atlantic  Coast  Line  R.  Co.  [S  C] 
56  S.  E.  954.  Punitive  damages  may  be  re- 
covered for  delay  of  a  carrier  in  transport- 
ing baggage  where  the  negligence  is  so  gross 
and  reckless  as  to  assume  the  nature  of 
wantonness  or  willfullness.  Id.  Punitive 
damages  may  be  recovered  for  four  days' 
delay  in  delivering  baggage  where  there 
were  three  separate  and  distinct  acts  of 
negligence  on  the  part  of  the  carrier.     Id. 

1.  Mistake  of  a  carrier's  clerk  in  billing 
goods  to  wrong  destination,  which  was  im- 
mediately corrected  by  sending  out  a  tracer, 
and  refusal  of  connecting  carrier  to  deliver 
without  payment  for  extra  haul  resulting 
from  the  mistake,  does  not  show  willful 
disregard  of  shipper's  rights  authorizing 
punitive  damages.  Yazoo  &  M.  V.  R.  Co.  v. 
Christmas    [Miss.]    42   So.    169. 

2.  Recovery  may  not  be  had  for  injury 
to  feelings  in  an  action  against  a  carrier 
for  refusal  to  deliver  goods  until  certain 
charges  are  paid.  Gates  v.  Beklns  [Wash.] 
87    P.    505. 

3.  Mental  anguish  is  an  element  in  an 
action    at    the    suit    of    a    husband    against    a 


carrier  for  soiling  and  ruining  the  casket 
containing  the  body  of  his  dead  wife  and 
for  mutilating  and  disfiguring  the  corpse 
by  negligently  exposing  it  to  rain.  Lindh  v. 
Great  Northern  R.  Co.,  99  Minn.  408,  109 
N.   W.    823. 

4.  Special  damages  cannot  be  recovered 
for  delay  in  delivering  baggage  unless  the 
carrier  had  notice  of  the  special  circum- 
stances. Strange  v.  Atlantic  Coast  Line  R. 
Co.  [S,  C]  57  S.  E.  724.  For  delay  in  de- 
livery of  feed  for  cattle  where  the  carrier 
was  not  informed  of  the  special  elements 
of  damages  until  after  the  contract  was 
made,  special  damages  could  not  be  recov- 
ered. Patterson  v.  Illinois  Cent.  R.  Co.,  30 
Ky.  L.  R.  78,  97  S.  W.  426.  Where  a  shipper 
notified  a  carrier  that  goods  shipped  were 
for  a  special  purpose  and  were  required 
within  a  limited  time,  it  was  not  such  notice 
as  would  render  the  carrier  liable  for  spe- 
cial damages.  McKerall  v.  Atlantic  Coast 
Line  R.  Co.  [S.  C]  56  S.  E.  965.  Special 
damages  are  not  recoverable  for  delay  in 
delivering  cotton  seed  meal  and  hulls  where 
at  the  time  the  goods  were  received  the 
carrier  had  no  notice  of  the  urgent  necessity 
for  prompt  delivery  or  notice  of  the  pur- 
pose for  which  the  shipment  was  intended. 
Illinois  Cent.  R.  Co.  v.  Nelson,  30  Ky.  L. 
R.  114,  97  S.  W.  757.  Cotton  seed  meal  and 
hulls  are  not  of  such  character  as  to  charge 
a  carrier .  with  ■  notice  that  prompt  delivery 
was  necessary  to  avoid  loss  on  cattle  to  be 
fed.  Id.  For  delay  in  delivering  baggage, 
a  passenger  cannot  recover  for  what  he 
would  have  made  with  tools  therein  without 
allegation  and  proof  that  the  carrier  had 
notice  of  circumstances  under  which  special 
damages  are  claimed.  Milhous  v.  Atlantic 
Coast  Line  R.   Co.,   75   S.   C.   351,   55   S.   E.   764. 

5.  For  delay  in  delivering  baggage  where 
the  carrier  had  notice  that  it  was  required 
at  a  certain  place  at  a  certain  time  for  a 
special  purpose,  tlie  injury  to  such  purpose, 
together  with  expense  and  loss  of  time  in- 
curred in  searching  for  the  baggage.  Strange 
V.  Atlantic  Coast  Line  R.  Co.  [S.  C]  57 
S.  E.  724.  For  delaj'  in  delivering  freiglit, 
such  damages  as  normally  result,  as  well  as 
such  as  result  from  special  circumstances 
known  to  the  carrier,  may  be  recovered. 
Louisville  &  N.  R.  Co.  v.  Mink  [Ky.]  103 
S.   W.    294. 

e.  For  delay  in  delivering  cars  for  trans- 
portation of  cattle  damages  caused  by  cattle 
losing  flesh,  and  by  declination  of  market. 
San  Antonio,  etc.,  R.  Co.  v.  Timon  [Tex.  Civ. 
App  ]  99  S.  W.  418.  For  delay  in  trans- 
portation of  cattle,  shipper  held  entitled  to 
recover  for  expense  in  holding  the  cattle 
until  purchaser  could  be  found,  for  their 
loss  of  weight,  and  for  decline  in  the  market 
price.  Texas  &  P.  R.  Co.  v.  Arnett  [Tex. 
Civ.  App.]    101   S.  W.   834. 

7.  For  breach  of  contract  to  furnish  cars 
for  transportation  of  cattle,  plaintiff  may 
have    full    recovery,    though    the    cattle    were 
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cars  for  the  delivery  of  cattle,  the  measure  is  the  damage  occasioned  by  declination  of 
the  market  and  loss  of  weight  by  the  cattle,*  and  extra  expense  for  feed.^  A  pro- 
vision in  a  shipping  contract  requiring  notice  of  damage  does  not  apply  to  injuries 
not  specified  in  the  contract.^** 

For  breach  of  a  carrier's  duty  owed  a  passenger,  at  least  nominal  damages 
should  be  awarded,^^  and  the  passenger  is  entitled  to  compensation  for  actual  dam- 
age sustained.^-  Such  damages  include  compensation  for  physical  inconvenience 
and  discomfort,^^  humiliation  and  wounded  feelings,^*  and  mental  and  physical 
pain,^^  providing  the  circumstances  are  such  as  to  give  rise  to  mental  sufllering.^^ 


owned  jointly  by  himself,  his  brothers  and 
father.  Southern  Kansas  R.  Co.  v.  Morris 
[Tex.    Civ.   App.]    99    S.   W.    433. 

8.  For  delay  in  furnishing  cars  to  carry 
horses  to  T.,  -n-here  the  horses  were  un- 
loaded and  sold  at  W.,  values  at  T.  should 
control  on  the  question  of  damages.  Texas 
&  P.  R.  Co.  V.  Shipman  [Tex.  Civ.  App.]  17 
Tex.  Ct.  Rep.  152,  98  S.  W.  449.  In  an  action 
for  failure  to  deliver  cattle  in  time  for  a 
certain  market,  evidence  was  admissible  to 
show  the  difference  in  market  value  at  the 
time  the  market  ■«'as  held  and  at  the  time 
of  delivery.  Baltimore  &  O.  R.  Co.  v.  White- 
hill,  104  Md.  295,  64  A.  1033.  In  an  action 
for  delay  in  transporting  and  delivering 
cattle  in  time  for  a  certain  market,  it  may 
be  shOT\-n  by  circumstances  of  the  case  that 
the  railroad  company  knew  that  they  were 
intended  for  such  market  on  a  particular 
day.  Id.  For  negligent  delays  in  transport- 
ing cattle,  the  measure  is  the  loss  sustained 
because  of  decline  of  the  market  where  the 
cattle  were  delivered.  Missouri,  etc.,  R.  Co. 
v.  Frj%  74  Kan.  546,  87  P.  754. 

9.  For  delay  in  shipment  of  cattle,  extra 
expense  for  feed  at  destination  is  recover- 
able. St.  Louis,  etc.,  R.  Co.  v.  Gunter  [Tex. 
Civ.    App.]    99    S.    W.    152. 

10.  A  provision  in  a  live  stock  shipping 
contract  that  notice  in  writing  of  the  ship- 
per's claim  for  damages  shall  be  a  condi- 
tion precedent  to  recovery  for  loss-  or  injury 
to  stock  does  not  cover  damages  such  as 
loss  of  market  or  other  losses  occasioned  by 
delay.  Cornelius  v.  Atchison,  etc.,  R.  Co.,  74 
Kan.   599,   87  P.   751. 

11.  For  breach  of  a  carrier's  contract  to 
carry  a  passenger  to  a  particular  place,  at 
least  nominal  damages.  'Williamson  v.  Cen- 
tral of  Georgia  R.  Co.,  127  Ga.  125,  56  S.  E. 
119.  For  carrying  a  passenger  beyond  des- 
tination, at  least  nominal  damages.  Sapping- 
ton  V.  Atlanta,  etc.,  R.  Co.,  127  Ga.  178,  56 
S.    E.   311. 

13.  Where  a  carrier  negligently  refuses 
to  stop,  for  a  passenger  standing  at  a  flag 
station,  such  person  may  recover  damages 
resulting,  whether  the  action  be  brought 
ex  contractu  or  ex  delicto.  Williams  v. 
Carolina  &  N.  W.  R.  Co.  [N.  C]  57  S.  B. 
216.  For  ejection  of  a  passenger  who  did 
not  have  a  ticket  because  of  a  mistake  of 
the  ticket  agent  in  failing  to  place  the  ticket 
in  an  envelope  given  the  passenger,  the 
measure  of  damages  is  the  arnount  of  the 
fare.  Gulf,  etc.,  R.  Co.  v.  McCormick  [Tex. 
Civ.  App.T  100  S.  "W.  202.  For  wrongful 
ejection  of  a  passenger  from  a  train  who 
held  a  ticket  providing  that  any  claim  for 
d£}.mages  resulting  from  bona  fide  mistake 
of  the  conductor  should  be  limited  to  the 
value  of  the  ticket,  where  the  conductor  did 
not    act    in    good    faith,    substantial    damages 


could  be  recovered.  Pierson  v.  Illinois  Cent. 
R.  Co.  [Mich.]  112  N.  W.  923.  The  measure 
for  wrongful  ejection  of  a  passenger  is  such 
sum  as  the  jury  believe  to  be  fair  compen- 
sation. De  Board  v.  Camden  Interstate  R. 
Co.  [W.  Va.]  57  S.  E.  279.  Where  by  reason 
of  negligence  of  an  engineer  in  not  seeing 
a  signal  he  does  not  stop  for  a  person  at 
a  flag  station,  such  person  is  entitled  tc 
actual  but  not  to  punitive  damages.  Wil- 
liams V.  Carolina  &  N.  W.  R.  Co.  [X.  C] 
57   S.   E.   216. 

13.  Compensatory  damages  may  be  re- 
covered for  physical  inconvenience,  discom- 
fort, and  pain  resulting  from  a  breach  of 
contract  to  reserve  a  dra-^ving  room  in  a 
.'sleeping  car  for  a  man  and  his  wife,  who 
in  consequence  are  compelled  to  sit  up  the 
greater  part  of  the  night  and  to  change 
cars  twice,  and  a  verdict  of  $125  recovered 
therefor  is  not  excessive.  Pullman  Co.  v. 
Willett,  7  Ohio  C.  C.  (N.  S.)  173.  Where  a 
carrier  negligently  fails  to  stop  for  a  person 
at  a  flag  station,  such  person  need  not  wait 
for  the  next  train  but  may  walk  to  the 
next  station  and  recover  any  damages  he 
sustains.  Williams  v.  Carolina  &  N.  "W.  R. 
Co.    [X.   C]    57   S.   E.   216. 

14.  A  passenger  may  recover  for  humilia- 
tion and  wounded  feelings  caused  by  an 
insult  offered  by  the  carrier's  savant.  "Wolfe 
V.  Georgia  R.  &  Elec.  Co.  [Ga.  App.]  58  S. 
E.  899.  Shame  and  mortification  are  ele- 
ments for  public  ejection  of  passenger  from 
car.  Carmody  v.  St.  Louis  Transit  Co.,  122 
Mo.  App.  338,  99  S.  W.  495.  For  ejection 
from  a  street  car  where  no  force  or  insult- 
ing language  was  used,  compensation  for 
humiliation,  and  fare  paid.  Camden  Inter- 
state R.  Co.  v.  Frazier,  30  Ky.  L.  R.  186,  97 
S.  W.  776.  Mortification  and  humiliation  re- 
sulting to  a  passenger  from  being  put  off 
at  the  wrong  station  may  be  recovered  for 
though  punitive  damages  are  not  recover- 
able. Tennessee  Cent.  R.  Co.  v.  Brasher's 
Guardian,    29    Ky.    L.    R.    1277,    97    S.    W.    349. 

15.  Where  a  passenger  was  put  off  at  a 
wrong  station,  testimony  that  the  weather 
was  damp  and  cold,  roads  rough,  that  the 
passenger  suffered  mental  and  physical  pain, 
and  contracted  illness,  was  admissible.  St. 
Louis  Southwestern  R.  Co.  v.  Foster  [Tex.  Civ. 
App.]  103  S.  "W.  194.  The  company  could 
not  escape  liability  on  the  theory  that  dam- 
ages were  not  contemplated.  Id.  A  pas- 
senger put  off  at  a  wrong  station  may  re- 
cover for  a  sprained  ankle  resulting  from 
the  mistake  though  caused  by  the  long  walk 
and  not  by  being  forced  to  alight  from  the 
moving  train  as  alleged.  Tennessee  Cent. 
R.  Co.  v.  Brasher's  Guardian,  29  Ky.  L.  R. 
1277,   97  S.  W.   349. 

16.  Mental  suffering  is  not  an  element 
where    a    carrier    refused    to    honor    mileage 
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Disrespectful  treatment  offered  a  passenger  may  be  considered  in  aggravation  of 
damages/^  and  disrespectful  conduct  on  the  part  of  the  passenger  may  be  con- 
sidered in  mitigation.^*  It  is  the  duty  of  a  passenger  put  off  at  a  wrong  station 
to  mitigate  damages  as  much  as  possible.^®  Punitive  damages  may  be  awarded 
if  the  circumstances  show  reckless  disregard  of  consequences,-"  or  of  the  rights  of  a 
passenger/^  but  not  otherwise.^- 

Actions  for  failure  to  or  delay  in  delivering  telegrams/^  or  for  erroneous 
transinission  of  a  message,  are  usually  considered  ex  contractu  and  the  damages 
recoverable  are  measured  by  the  rules  applicable  to  other  contracts.-*  The  damages 
recoverable  are  such  as  arise  naturally  and  directly  from  the  wrongful  act  or 
negligence  of  the  telegraph  company,-^  or  such  as  may  reasonably  be  supposed  to 


and  the  holder  thereof  was  required  to  bor- 
row money  from  her  brother  to  pay  her 
fare.  St.  Louis  S.  W.  R.  Co.  v.  Crane  [Tex. 
Civ.  App.]  102  S.  W.  738.  Mental  anguish 
or  wounded  feelings  arising  solely  from  the 
circumstance  that  a  passenger  ■was  carried 
beyond  his  destination  are  not  recoverable 
for.  Sapington  v.  Atlanta  &  W.  P.  R.  Co, 
127  Ga.  178,  56  S.  E.  311.  For  delay  of  a 
carrier  in  delivering  a  ticket  purchased  to 
bring  one  from  a  distant  town,  a  carrier  is 
not  liable  for  the  mere  prolongation  of  men- 
tal anguish  caused  by  such  delay.  Southern 
Pac.  Co.  V.  Milner  [Tex.  Civ.  App.]  100  S. 
W.  1170. 

17.  Disrespectful  treatment  by  a  master 
of  a  vessel  to  a  woman  passenger  on  her 
making^  complaint  that  she  had  been  as- 
saulted and  robbed  may  be  considered  in 
aggravation  of  damages.  The  Western 
States,  151  F.  929.  Where  one  who  became 
intoxicated  before  entering  a  car,  but  con- 
ducted himself  with  moderation  after  the 
relation  of  passenger  wa^  established,  w^as 
subjected  to  an  unjustifiable  and  unpro- 
voked assault  and  ejectment,  a  verdict  in 
his  favor  will  not  be  set  aside  because  for 
a  substantial  sum  and  out  of  proportion  to 
the  physical  injuries  which  he  sustained. 
Scioto  Valley  Trac.  Co.  v.  Graybill,  8  Ohio 
C.  C.  (N.  S.)  469.  An  instruction  that  a 
railway  company  is  liable  for  actual  dam- 
ages caused  by  abusive  conduct  of  its  con- 
ductor. St.  Louis  S.  W.  R.  Co.  v.  Granger 
[Tex.   Civ.  App.]    100   S.  W.   987. 

18.  In  an  action  for  insults  offered  pas- 
sengers by  a  conductor,  a  charge  that  the 
fact  that  the  passengers  insulted  the  con- 
ductor C0UI4  be  considered  in  mitigation  of 
damages  was  erroneous  as  not  confining 
such  matter  to  unprovoked  insults.  San 
Antonio  Trac.  Co.  v.  Lambkin  [Tex.  Civ. 
App.]    99   S.  W.   574. 

19.  Where  a  passenger  has  been  inad- 
vertently informed  that  a  through  train 
stops  at  a  local  station,  she  must  on  dis- 
covering the  error  minimize  damages  as 
much  as  possible  and  cannot  go  to  the  next 
station  beyond  and  walk  back  nine  miles 
through  heat  and  rain.  Carter  v.  Southern 
R.  Co.,   75  S.  C.   355,   55  S.   E.   771. 

20.  Where  a  passenger  was  pushed  from 
a  slowly  moving  train  by  the  conductor  at 
a  station  at  which  he  did  not  wish  to  alight, 
it  was  proper  to  instruct  on  the  question 
of  punitive  damages.  Atlanta,  etc.,  R.  Co. 
V.  Potts  [Ga.]  57  S  E.  686.  For  willful  mis- 
conduct in  inducing  a  passenger  to  leave  a 
train  in  the  nighttime  at  a  dangerous  place, 
punitive    damages    may    be    recovered.     Wil- 


liamson   V.    Central    of    Georgia    R.    Co.,    127 
Ga.    125,    56    S.    E.    119. 

21.  Where  an  engineer  sees  a  passenger 
standing  at  a  flag  station  and  willfully  re- 
fuses to  stop,  punitive  damages  may  be 
recovered.  Williams  v.  Carolina  &  N.  W.  R. 
Co.  [N.  C]  57  S.  E.  216.  Exemplary  dam- 
ages may  be  recovered  for  the  malicious, 
wanton,  or  willful  act  of  a  conductor  in 
arresting  and  imprisoning  a  person  on  a 
train.  Davis  v.  Chesapeake  &  O.  R.  Co.,  61 
W.    Va.    246,    56    S.    E.    400. 

22.  A  passenger  who  gets  off  at  the 
wrong  station  in  reliance  on  the  assurance 
of  the  conductor,  who  was  new  on  the  run 
may  not  recover  punitive  damages.  Ten- 
nessee Cent.  R.  Co.  v.  Brasher's  Guardian,  29 
Ky.   L.    R.    1277,   97   S.  W.    349. 

23.  It  is  not  essential  that  the  particular 
loss  or  injury  should  have  been  contem- 
plated. Western  Union  Tel.  Co.  v.  Milton 
[Fla.]  43  So.  539.  For  delay  in  delivering 
telegram  the  tolls  paid,  though  the  sender 
was  not  otherwise  damaged.  Klopf  v.  West- 
ern Union  Tel.  Co.  [Tex.  Civ.  App.]  97  S. 
W.    829. 

24.  See  ante  §  4A.  For  incorrectly 
transmitting  a  telegram,  compensation  for 
injury  proximately  resulting,  which  were 
contemplated  or  should  have  been  foreseen. 
Western  Union  Telegraph  Co.  v.  Milton 
[Fla.]  43  So.  495.  Where  the  sender  of  a 
telegram  was  unable  to  purchase  certain 
goods  because  of  delay  in  delivering  a  tele- 
gram, probable  profits  which  might  have 
been  made  w^ere  too  conjectural.  Bird  v. 
Western  Union  Tel.  Co.  [S.  C]  56  S.  E.  973. 
Where  sender  lost  the  sale  of  apples,  he 
could  recover  the  difference  between  price 
he  would  have  received  and  price  he  could 
then  have  procured,  and  not  tlie  difference 
between  what  he  would  have  received  and 
what  he  did  receive  over  thirty  days  later, 
plus  loss  for  decay,  repacking,  etc  Thorp 
V.  Western  Union  Tel.  Co.,  118  Mo.  App.  398, 
94   S.   W.   554. 

25.  For  breach  of  contract  to  transmit  a 
telegram,  at  least  nominal  daniagres.  Glenn 
V.  Western  Union  Tel.  Co  ,  1  Ga.  App.  821, 
58  S.  E.  83.  The  sendee  of  a  telegram  proves 
a  case  by  proving  long  delay  in  delivery  and 
damages.  Kirby  v.  Western  Union  Tel.  Co. 
[S.  C]  58  S.  E  10.  Where  one  was  required 
to  make  a  certain  trip  because  of  failure  to 
deliver  a  telegram,  evidence  of  what  it  cost 
a  third  person  to  make  such  trip  is  inadmis- 
sible, plaintiff  being  entitled  to  recover  only 
actual  expense.  Salinger  v.  Western  Union 
Tel.  Co.  [Iowa]  111  N.  W..  820.  Where  the 
sender    of    a    telegram    >'old    the    agent    that 
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have  been  in  the  contemplation  of  the  parties  as  a  probable  result  of  a  breach.-® 
As  in  other  contracts,  it  is  the  duty  of  the  injured  party  to  minimize  his  damages.-' 
Special  damages  are  not  recoverable  unless  the  company  had  notice  of  the  special  cir- 
cumstances,-^ but  if  tlie  message  on  its  face  furnishes  such  notice,  the  company  is 
liable.-^ 

In  many  jurisdictions  mental  anguish  is  an  element  irrespective  of  pecuniary 
loss/"  especially  where  the  company  has  notice  that  such  consequences  will  result 


he  wanted  to  get  home  that  night  and  the 
message  showed  contemplated  use  of  a 
horse  and  carriage,  whether  suffering  caused 
by  exposure  could  have  been  avoided  had 
the  message  been  delivered  held  for  the 
jury.  Toale  v.  Western  Union  Tel.  Co.  [S. 
C]  57  S.  E.  117.  The  fact  that  plaintiff  re- 
mained in  a  livery  barn  exposed  to  cold  w^as 
not  the  result  of  delay  in  delivering  a  tele- 
gram and  the  only  recovery  should  be  cost 
of  sending  message.  Jones  v.  Western  Un- 
ion Tel.  Co.,  75  S.  C.  208,  55  S.  E.  318.  For 
delay  in  delivering  a  telegram  which  an- 
swered a  letter  offering  barrels  for  sale, 
where  the  message  did  not  accept  the  terras 
of  the  offer,  no  final  contract  Tvas  completed 
and  nominal  damages  only  could  be  re- 
covered. Cherokee  Tanning  Extract  Co.  v. 
"';^*estern  Union  Telegraph  Co.,  143  N.  C.  376, 
55    S.    E.    777. 

Evidence  held  insufficient  to  show  that  de- 
lay in  delivering  telegram  resulted  in  de- 
tention of  a  person  in  a  quarantined  town 
for  several  weeks  and  exposure  to  smallpox. 
Mitchiner  v.  Western  Union  Tel.  Co.,  75  S. 
C.  182,  55  S.  E.  222.  Compensatory  damages 
cannot  be  recovered  for  failure  to  deliver 
a  telegram,  constituting  a  mere  proposal  to 
sell.  Bashinsky  v.  T\'estern  Union  Tel.  Co., 
1  Ga.  App.  761,  58  S.  E.  91.  Delay  in  trans- 
mitting a  telegram  asking  permission  to  bid 
on  a  stock  of  goods,  does  not  give  rise  to 
a  cause  of  action  where  the  sendee  had  not 
agreed  to  bid  but  only  to  furnish  the  sender 
money  on  conditions  which  there  is  no  evi- 
dence the  sendee  could  have  complied  with. 
Bird  V.  Western  Union  Tel.  Co.  [S.  C]  56  S. 
E.  973.  For  delay  in  delivering  a  telegram, 
the  fact  that  the  sendee  was  prevented  from 
being  present  at  the  death  of  his  wife  to 
console  his  daughter  is  not  an  element. 
Arkansas  &  L.  R.  Co.  v.  Stroude  [Ark.]  100 
S.   W.   760. 

26.  For  delay  in  delivering  a  telegram, 
the  measure  is  the  loss  arising  from  breach 
of  contract  to  deliver  promptly  and  were 
presumed  to  have  been  In  the  contemplation 
of  the  parties.  Western  Union  Tel.  Co.  v. 
Lehman  &  Bro.  [Md.]  66  A.  266.  For  failure 
to  deliver  telegram  to  a  father  informing 
him  of  the  death  of  his  son  and  requesting 
him  to  come,  the  length  of  time  the  body 
was  kept  and  failure  of  the  father  to  ac- 
company it  may  be  considered  as  contem- 
plated by  the  parties.  "Walker  v.  Western 
Union  Tel.  Co.,  75  S.  C.  512,  56  S.  E.  38. 
For  failure  to  deliver  a  telegram,  exposure 
and  hardship  caused  by  walking  eight  miles 
could  not  have  been  in  the  contemplation  of 
the  parties  nor  anticipated  by  them  as  a 
probable  result  of  breach  of  the  contract. 
Key  v.  Western  Union  Tel.  Co.  [S.  C]  56 
S.   E.    962. 

27.  Whether  one  used  all  means  to  min- 
imize suffering  because  of  delay  in  deliver- 
ing a  telegram   held   for  the  jury.     Dempsey 


V.  Western  Union  Tel.  Co.  [S.  C]  58  S.  E.  9. 
Where  in  an  action  for  failure  to  deliver  a 
telegram  it  is  set  up  that  the  sendee  did 
not  use  means  to  diminish  damages,  evi- 
dence that  he  received  the  message  in  un- 
intelligible form  and  tried  to  but  could  not 
telephone  was  admissible.  Walker  v.  West- 
ern  Union   Tel.   Co.,   75  S.  C.   512,   56  S.   E.   38. 

28.  Where  failure  to  deliver  a  telegram 
"Will  be  in  Perry  on  morning  train"  resulted 
in  sickness  and  exposure,  it  cannot  be  said 
as  a  matter  of  law  that  such  result  could 
have  been  anticipated.  Dempsey  v.  Western 
Union  Tel.  Co.  [S.  C]  58  S.  E.  9.  A  message 
"Your  mother  is  dead,  come  at  once,"  would 
not  give  the  company  notice  that  delay  in 
delivery  would  cause  the  sendee  to  mi&s  a 
conveyance  sent  for  her.  Kirby  v.  Western 
Union  Tel.  Co.  [S.  C]  58  S.  E.  10.  Where 
because  of  failure  to  deliver  a  telegram  the 
sendee  was  compelled  to  sit  in  a  cold  ■wait- 
ing room  at  night,  she  having  no  money  to 
pay  hotel  bill,  she  cannot  recover  therefor 
unless  the  company  had  notice  of  such  fact. 
Id. 

29.  Where  a  message  was  given  a  com- 
pany for  transmission  and  it  sho'wed  on  its 
face  that  immediate  delivery  was  essential, 
and  other  circumstances  charged  the  com- 
pany with  notice  that  it  was  important, 
profits  which  would  have  been  made  held 
recoverable.  Western  Union  Tel.  Co.  v.  True 
[Tex.  Civ.  App.]   103  S.  W.  1180. 

30.  A  grandchild  may  recover  for  mental 
anguish  for  delay  in  delivery  of  a  telegram 
announcing  death  of  his  grandparent  and 
bidding  him  to  come.  T\'estern  Union  *Tel. 
Co.  v.  Prevatt  [Ala.]  43  S.  106.  T^'here  it 
appears  that  delay  in  delivering  a  telegram 
resulted  in  the  sendees  being  unable  to  at- 
tend his  brother's  funeral,  the  consequent 
grief  is  an  element.  Western  Union  Tel. 
Co.  V.  Caldwell  [Ky.]  102  S.  W.  840.  Mental 
anguish  is  an  element  for  delay  in  deliver- 
ing a  message  announcing  sickness  of  one. 
Western  Union  Tel.  Co.  v.  Heathcoat  [Ala.] 
43  So.  117.  Grief  and  mental  suffering  are 
elements  in  an  action  for  failure  to  deliver 
a  telegram.  Arkansas  &  L.  R.  Co.  v.  Stroude 
[Ark.]  100  S.  W.  760.  Damages  for  mental 
suffering  can  be  recovered  because  of  delay 
in  delivering  a  telegram  which  prevented 
the  sendee  from  being  present  at  his  broth- 
er's funeral,  but  not  because  he  was  unable 
to  be  present  with  other  relatives.  Buchanan 
V.  Western  Union  Tel.  Co.  [Tex.  Civ.  App.] 
100  S.  W.  974.  In  an  action  for  delay  in 
delivering  a  telegram,  whereby  one's  wife 
was  exposed  to  smallpox,  the  greatest  length 
of  time  for  which  damages  for  mental  an- 
guish could  be  recovered  is  from  receipt  of 
telegram  to  when  the  person  could  be  re- 
moved from  such  danger.  Mitchiner  v. 
Western  Union  Tel.  Co.,  75  S.  C.  182,  55  S. 
E.    222. 

Only    fair    compensation    can    be    awarded 
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if  the  message  is  not  promptly  delivered,^^  but  not  otherwise.^-  Such  element  is 
not  to  be  considered  as  to  persons  not  mentioned  in  the  telegram,^^  nor  where  the 
nature  of  the  message  is  not  such  that  failure  to  deliver  should  give  rise  to  mental 
anguish.^*  Such  element  is  to  be  considered  if  damages  therefor  are  allowable  in 
the  state  from  which  the  message  was  sent.^^  Statutes  permitting  recovery  for 
mental  anguish  apply  only  to  personal  or  social  messages.^*^ 

Punitive  damages  may  be  recovered  for  gross  breach  of  duty  toward  a  patron,^^ 
or  gross  negligence  in  transmitting  the  message,^^  or  willful  delay  in  delivering/^ 
but  where  an  effort  is  made  to  make'  delivery,  such  damages  are  not  recoverable.*" 


for  mental  anguish  for  delay  in  telegram 
and  it  is  error  to  authorize  recovery,  ac- 
cording to  tiie  feelings  of  the  jury.  Shep- 
ard  V.  "Western  Union  Tel.  Co.,  143  N.  C.  244, 
65  S.  E.  704.  Where  in  an  action  for  men- 
tal suffering  for  delay  in  delivering  a  tele- 
gram which  prevented  the  sendee  from  be- 
ing present  at  his  brother's  funeral,  the 
company  adduced  proof  to  overcome  the 
presumption  that  the  degree  of  mental  an- 
guish a  brother  ordinarily  feels  under  such 
circumstances,  it  was  error  to  exclude 
plaintiff's  testimony  as  to  grief  he  felt. 
Buchanan  v.  Western  Union  Tel.  Co.  [Tex. 
Civ.  App.]  100  S.  W.  974.  For  failure  to  de- 
liver a  telegram  anouncing  death  of  grand- 
child, evidence  that  the  sendee  was  unusu- 
ally fond  of  the  child  was  not  objection- 
able as  proof  of  abnormal  sensibility.  Dos- 
ter  v.  Western  Union  Tel.  Co.  [S.  C]  57  S. 
E.  671. 

31.  Where  a  message  shows  on  its  face 
*hat  a  deatii  has  taken  place  and  the  sender 
sought  to  provide  for  prompt  reception  of 
Uie  body,  the  company  was  cliarged  with 
notice  that  mental  suffering  would  result  if 
the  message  was  not  delivered.  Lyles  v. 
Western  Union  Tel.  Co.  [S.  C]  57  S.  E.  725. 
Wliere  for  failure  to  deliver  a  telegram  re- 
covery for  mental  suffering  is  sought  be- 
cause of  failure  of  sendee  to  be  with  sender 
and  comfort  him  after  the  .deatli  of  his 
wife,  it  must  appear  that  the  company  had 
notiae  of  the  peculiarly  tender  relations  ex- 
isting between  the  parties.  Butler  v.  West- 
ern Union  Tel.  Co.  [S.  C]  57  S.  E.  759.  De- 
lay in  delivering  a  telegram  stating  that 
the  sendee's  mother  was  very  low,  and  stat- 
ing where  the  sendee  was  to  get  money  to 
go  home  with,  is  sufflcient  to  charge  the 
company  with  notice  that  mental  suffering 
would  result  if  the  message  was  not  deliv- 
ered. Western  Union  Tel.  Co.  v.  Blackmer 
[Ark.]  102  S.  W.  366.  Where  a  telegram 
announced  death  and  requested  an  answer  as 
to  whether  sendee  could  come,  the  company 
had  notice  that  delivery  was  expected  at 
once.  Smith  v.  Western  Union  Tel.  Co.  [S. 
C]   58  S.  E.   6. 

32.  Mental  anguish  is  not  an  element  for 
delay  in  delivering  a  telegram  in  tlae  ab- 
sence of  notice  to  the  company  of  its  prob- 
able occurrence.  Western  Union  Tel.  Co.  v. 
Butler  [Tex.  Civ.  App.]  99  S.  W.  704.  Delay 
in  delivering  telegram  "Can  make  big 
money  next  month,  come  at  once,"  does  not 
charge  the  company  with  notice  that  com- 
missions will  be  lost  because  of  failure  to 
deliver.  Western  Union  Tel.  Co.  v.  Twad- 
dell    [Tex.   Civ.   App.]    103   S.   W.    1120. 

3.3.  Mental  anguish  suffered  by  a  wife 
and  children  c.innot  be  recovered  for  where 
they    were    not    mentioned    in    the    telegram. 


Todd   V.   Western   Union   Tel.   Co.    [S.   C]    58 
S.   E.   433. 

34.  Mental  anguish  is  not  an  element  for 
failure  to  deliver  a  telegram  from  sister 
to  brother  "meet  me  to-night,"  though  be- 
cause of  such  delay  her  brother  did  not 
meet  her.  Western  Union  Tel.  Co.  v.  West- 
moreland [Ala.]  44  So.  382.  Mental  anguish 
by  reason  of  nondelivery  of  a  telegram  is 
not  shown  by  testimony  that  the  sendee 
could  not  have  suffered  mental  anguish  If 
she  could  have  seen  her  sister  before  her 
death,  where  such  nondelivery  prevented 
her  from  attending  the  funeral.  Roberts  v. 
Western  Union  Tel.   Co.    [S.   C]    56   S.   E.   960. 

35.  Mental  anguish  unaccompanied  by 
physical  pain  is  an  element  for  failure  to 
deliver  a  telegram  where  it  is  an  element 
in  the  state  to  which  the  message  was  sent, 
though  not  at  the  point  where  received. 
Gentle  v.  Western  Union  Tel.  Co.  [Ark.]  100 
S.   W.   742. 

3C.  A  statute  making  telegraph  compa- 
nies liable  for  mental  anguish  does  not  au- 
thorize such  recovery  for  mere  worry  and 
uneasiness  over  business  affairs,  but  is  lim- 
ited to  social  and  personal  matters.  West- 
ern Union  Tel.  Co.  v.  Shenep  [Ark.]  104  S. 
W.   154. 

37.  Where  an  agent  when  asked  about 
nondelivery  of  a  message  laughs  and  gives 
offensive  answers,  punitive  damages  may  be 
recovered.  Toale  v.  Western  Union  Tel.  Co. 
[S.  C.)  57  S.  E.  117. 

38.  Where  a  message  was  transmitted  at 
night  from  a  day  blank  whicli  meant 
"transmit  at  once"  and  no  information  was 
given  the  receiving  ofiice  or  effort  made  to 
deliver  it  until  next  day,  the  company  was 
liable  for  punitive  damages  and  mental  an- 
guish, though  effort  was  made  to  deliver  it 
next  (lay,  and  if  delivery  had  been  made  the 
sendee  could  not  have  attended  the  funeral 
of  his  mother.  Bolton  v.  Western  Union 
Tel.  Co.  [S.  C]  57  S.  E.  543.  Wantonness 
may  be  inferred  from  failure  of  a  com- 
pany to  repeat  a  message  when  opportunity 
is  furnished  it,  though  it  is  received  in  un- 
intelligible terms.  Walker  v.  Western  Union 
Tel.. Co.,   75  S.   C.  512,   56  S.   E.   38. 

39.  On  an  Issue  of  willfulness  in  delay 
in  delivering  a  telegram,  it  may  be  shown 
that  the  receiving  office  was  a  small  one 
and  the  agent  was  operator,  railroad,  and 
express  agent.  Doster  v.  Western  Union 
Tel.  Co.  [S.  C]  57  S.  E.  671.  Failure  of  an 
agent  to  hear  a  call  on  Sunday  while  work- 
ing in  the  freight  office  and  giving  an  im- 
portant message  to  a  passerby  to  deliver  is 
evidence  for  the  jury  on  the  question  of 
willfulness.  Id.  It  Is  not  error  to 
charge    that    punitive    damages    can    be    re- 
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A  provision  on  the  telegraph  blank  that  claims  for  damages  must  be  presented 
within  a  specified  time  is  binding,'*^  unless  waived  by  the  company,'*-  but  the  com- 
pany cannot  by  stipuation  on  its  blanks  limit  its  liability  to  the  sum  paid  for  the 
message.*^ 

(§4)  G.  Contracts  for  services^^ — The  measure  for  wrongful  discharge  is 
the  compensation  for  the  remainder  of  the  term/^  less  what  the  employe  has  or 
could  by  the  exercise  of  reasonable  diligence  have  earned  ■*®  in  procuring  other  work 
of  like  nature.*^    Where  compensation  is  to  be  determined  by  profits  made,  such  pro- 


covered  for  failure  to  deliver  a  telegram, 
it  being-  charged  that  they  could  be  given 
only  on  proof  of  willfulness.  Dempsey  v. 
Western  Union  Tel.  Co.  [S.  C]  58  S.  E.  9. 
Unexplained  delay  of  seventeen  hours  in  de- 
livery of  telegram  raises  question  of  will- 
fulness. Id.  Punitive  damages  may  be  re- 
covered for  willful  failure  to  deliver  a  tele- 
gram if  proven.  Harrison  v.  Western  Union 
Tel.  Co.,  75  S.  C.  267,  55  S.  E.  450.  Punitive 
damages  not  recoverable  for  failure  to 
promptly  deliver  a  message  from  sister  to 
brother  "Meet  me  to-niglit."  Western 
Union  Tel.  Co.  v.  "U'estmoreland  [Ala.]  44 
So    382. 

40.  Uncontradicted  testimony  of  an  at- 
tempt to  deliver  a  telegram  precludes  re- 
covery of  punitive  damages.  Butler  v. 
Western  Union  Tel.  Co.  [S.  C]  57  S.  E.  757; 
Foster  v.  Western  Union  Tel  Co.  [S.  C]  57 
S.  E.  759.  Where  there  is  undisputed  evi- 
dence of  an  attempt  to  deliver  a  telegram, 
and  it  is  not  delivered  because  the  sendee 
is  located  too  late  to  render  the  message 
of  any  avail,  punitive  damages  cannot  be 
recovered.  Todd  v.  T\'estern  Union  Tel.  Co. 
[S.  C]  58  S.  E.  433.  Punitive  damages 
should  not  be  awarded  for  failure  to  de- 
liver a  telegram  wiiere  it  was  received  out 
of  office  hours  in  a  small  town  and  the 
sendee  was  not  known  to  the  agent  who 
finally  located  him  by  telephone,  and  a  mes- 
sage was  sent  over  the  telephone  to  the 
assistant  superintendent  who  promised  to 
deliver  it  but  did  not.  Key  v.  Western 
Union    Tel.    Co.    [S.    C]    56    S.    E.    962. 

41.  A  stipulation  on  the  back  of  a  tele- 
graph blank  that  claims  for  damages  must 
be  presented  within  a  certain  time  is  bind- 
ing on  one  who  has  the  agent  write  the 
message  for  him.  Western  Union  Tel.  Co. 
V.  Prevatt  [Ala.]  43  So.  106.  Asking  an 
explanation  of  discourtesy  of  an  agent  and 
demanding  an.  apology  is  not  a  claim  for 
damages  within  a  stipulation  that  such 
claims  should  be  presented  wfthin  sixty 
days.  Toale  v.  Western  Union  Tel.  Co.  [S. 
C]    57   S.   E.   117. 

42.  A  provision  on  a  telegraph  blank  that* 
claims  for  damages  must  be  presented  with- 
in sixty  days  may  be  waived.  Western 
Union  Tel.  Co.  v.  Heathcoat  [Ala.]  43  So. 
117.  A  waiver  may  rest  in  parol.  Id.  The 
head  man  of  a  local  office  may  waive  it.  Id. 
Evidence  insufficient  to  show  waiver  by  a 
telegraph  company  of  a  stipulation  that 
claims  for  damages  should  be  presented 
within  sixty  days.  Toale  v.  Western  Union 
Tel    Co.    [S.   C]    57   S.   E.   117. 

43.  A  telegraph  company  cannot  by  stip- 
ulation on  its  blanks  limit  its  liability  to 
the  sum  paid  for  the  message.  Western 
Union  Tel.   Co.  v.  Milton    [Fla.]    43   So.   495. 

44.  See    7    C.   L.    1053. 


45.  For  wrongful  discharge  of  a  school 
teacher  under  a  contract  for  employment 
from  June  1  until  the  following  May  31, 
where  the  discharge  occurred  in  January, 
and  it  appeared  that  teachers  were  usually 
employed  in  May  or  June,  it  being  his  duty 
to  get  other  employment.  Peacock  v.  Col- 
trane  [Tex.  Civ.  App.]  99  S.  W.  107  For 
breach  of  contract  of  employment,  the  re- 
mainder of  tlie  contract  price  unpaid  is  the 
measure,  unless  the  employer  shows  that 
the  discharged  employe  might  have  ob- 
tained other  employment.  American  China 
Development  Co.  v.  Boyd,  148  F.  258.  The 
measure  of  damages  for  the  breach  of  a 
contract  for  employment,  so  long  as  the 
services  are  satisfactory,  is  the  amount  of 
money  which  the  employe  would  have 
earned  at  the  stipulated  salary  from  the 
time  of  his  discliarge  to  the  time  of  the 
trial,  together  with  the  amount  he  could 
in  future  earn  in  the  time  during  which  he 
could  reasonably  be  expected  to  serve,  tak- 
ing into  account  his  age  and  state  of 
health,  and  deducting  whatever  amounts  he 
could  reasonably  have  earned  at  other  em- 
ployment since  his  discharge,  and  what  he 
might  so  earn  in  tlie  future  by  reasonable 
diligence.  Lake  Shore  &  Western  R.  Co.  v. 
Tierney,  8  Ohio  C.  C.  (N.  S.)  521.  Where  an 
attorney  is  employed  to  conduct  a  suit  at 
an  agreed  compensation  and  fully  per- 
forms his  contract  until  discharged,  he  may 
recover  the  unpaid  balance  of  the  contract 
price.  Sessions  v.  Warwick  [Wash.]  89  P. 
482. 

46.  Wages  of  workmen,  and  hire  of  ma- 
chinery kept  idle  by  delay  in  execution  of 
subcontract,  are  elements,  in  an  action  by 
the  contractor,  but  ordinarily  a  general 
contractor  is  not  entitled  to  recover  for 
loss  of  his  own  time  where  he  is  at  liberty 
to  obtain  other  contracts,  nor  for  injury  to 
business  reputation,  nor  damages  not  with- 
in contemplation  of  parties  when  contract 
was  made.  Noyes  v.  Noullet  &  Co.,  118  La. 
888,  43  So.  539.  An  employe  suing  for 
wrongful  discharge  must  render  an  ac- 
counting showing  what  he  has  earned  by 
other  employment.  Kansas  Union  Life  Ins. 
Co.  v.  Burman   [C.  C.  A.]   141  F.  835. 

47.  In  an  action  for  breach  of  contract 
of  employment  it  was  proper  to  refuse  an 
instruction  that  if  the  employe  did  not 
make  reasonable  effort  to  secure  other 
work  of  similar  kind  he  could  not  recover 
where  the  element  that  he  could  have  pro- 
cured such  work  had  he  tried  was  not  in- 
cluded. San  Antonio  Light  Pub.  Co.  v. 
Moore  [Tex.  Civ.  App.]  101  S.  W.  867.  In 
an  action  for  breach  of  contract  of  em- 
ployment it  was  proper  to  refuse  to  in- 
struct that  if  the  employe  did  not  make 
reasonable  effort  to  procure  employment,  he 
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j)ortion  of  profits  reasonably  certain  to  have  been  made  are  recoverable/^  but  remote 
consequences,*"  or  elements  not  constituting  a  part  of  the  contract,^"  are  not  to  be 
considered.  The  fact  that  the  employe  could  have  procured  other  emplo3anent  is 
a  matter  of  defense.^^ 

(§4)  H.  Promise  of  viarriage.^^ — Injury  to  feelings,  reputation,  and  stand- 
ing, are  elements  to  be  considered.^^  Seduction  may  be  set  up  as  an  element  of 
punitive  damages.^* 

§  5.  Measure  and  elements  of  damages  for  torts.  A.  In  general;  miscel- 
laneous torts.^^ — Generally  speaking,  in  actions  ex  delicto,  damages  may  be  re- 
covered for  all  the  natural  and  probable  consequences  of  the  wrongful  act,^*  and 
if  the  tort  was  willful,  punitive  damages  may  be  recovered,*^^  but  remote  or  con- 
jectural damages  may  not  be  recovered.^^  In  Georgia  the  damages  recoverable 
are  restricted  to  injuries  to  person,  property,  or  reputation.^^ 

Assault  and  battery. — For  unjustified  assault  and  battery,  the  measure  re- 
coverable is  compensation  for  all  injuries  sustained,®'^  together  with  such  punitive 


could  not  recover,  where  the  instruction  did 
not  require  that  such  work  continue 
throughout  the  term.  San  Antonio  Light 
Pub.  Co.  V.  Moore  [Tex.  Civ.  App.]  101  S.  W. 
S67. 

48.  Prospective  profits  may  be  recovered 
where  an  employe  has  been  prevented  from 
performing  his  contract  to  conduct  a  busi- 
ness for  one-half  the  profits.  Belch  v.  Big 
Store  Co.  [Wash.]  89  P.  174.  Recovery  in 
such  case  being  limited  to  amount  deemed 
reasonably  certain  had  breach  not  occurred. 
Where  a  contract  by  which  an  employe  was  to 
receive  a  share  of  the  profits  was  terminated 
by  a  sale  of  the  business,  in  determining  the 
measure  of  damages,  it  was  proper  to  con- 
sider only  the  average  profits  for  three 
years  past  and  not  consider  a  previous  year 
during  which  profits  were  exceedingly 
large.  Smith  v.  Smith,  116  App.  Div.  165, 
101  N.  Y.  S.  521.  Where  one  agreed  to 
work  for  another  an  entire  year  for  a  per- 
centage of  gross  receipts  but  only  worked 
two  and  one-half  months,  he  could  not  re- 
cover the  average  rate  for  the  entire  year. 
Tradesman  Co.  v.  Superior  Mfg  Co.,  147 
Mich.   702,   14  Det.  Leg.  N.   57,  111  N.  W.   343. 

49.  For  wrongful  discharge  of  a  boy  em- 
ployed for  a  term  at  specified  wages  and 
what  he  could  earn  from  outside  mounts, 
he  could  not  recover  for  loss  of  outside 
earnings.  Tucker  v  Horn  [Ky.]  103  S.  W. 
717. 

50.  For  breach  of  contract  of  employ- 
ment for  one  year  the  employe  may  not 
show  what  he  has  paid  out  for  board  in  the 
absence  of  proof  that  it  was  part  of  the  ex- 
pense which  his  employer  had  agreed  to 
pay.  Seago  v.  White  [Tex.  Civ.  App.]  100 
S.  "w.  1015. 

51.  The  fact  that  an  employe  wrong- 
fully discharged  could  have  obtained  other 
employment  is  a  matter  of  defense,  and 
must  be  alleged  and  proven  by  the  defend- 
ant. Peacock  v.  Coltrane  [Tex.  Civ.  App.] 
99  S.  W.  107.  For  breach  of  contract  of 
employment  the  employer  has  the  burden 
to  prove  that  the  employe  could  have  pro- 
cured work  for  the  balance  of  the  term  at 
the  same  salary.  San  Antonio  Light  Pub. 
Co.  V.  Moore   [Tex.  Civ.  App.]    101   S.  W.   867. 

52.  See  7  C.  L.  1054.  See,  also.  Breach 
of  Marriage  Promise,  9  C.  L.  407. 

53.  Injury     to     feeling,     reputation,     and 


standing,  are  elements  in  breach  of  mar- 
riage promise.  Johnson  v.  Levy,  118  La. 
447,    43   So.   46. 

54.  Seduction  may  be  pleaded  as  an  ele- 
ment of  punitive  damage  in  breach  of  prom- 
ise notwithstanding  Code  Civ.  Proc.  §  374, 
giving  a  woman  a  right  of  action  for  her 
Dwn  seduction.  Lanigan  v.  Neely  [Cal. 
App.]    89  P.   441. 

55.  See   7  C.  L.   1054. 

56.  For  premature  foreclosure  of  a  trust 
deed,  the  difference  between  the  reasonable 
value  of  the  property  and  the  amount  of 
the  debt  secured  at  date  of  foreclosure. 
Missouri  Real  Estate  Syndicate  v.  Sims,  121 
Mo.  App.  156,  98  S.  W.  783.  A  relator  in 
mandamus  can  recover  for  false  return  to 
an  alternative  writ  only  what  he  could  re- 
cover in  an  independent  action,  and  counsel 
fees  or  other  expenses  of  the  suit  may  not 
be  included.  Code  Civ.  Proc.  §  208S.  Peo- 
ple V.  New  York  Cent.  &  H.  R.  Co.,  116 
App.  Div.  849,  102  N.  Y.  S.  385.  Where  a 
cotton  buyer  knew  that  there  was  a  stat- 
ute requiring  him  to  allow  inspection  of 
books  and  yet  refused,  the  motive  whicli 
prompted  the  refusal  was  a  question  for  the 
jury  on  the  issue  of  damages.  Park  v. 
Laurens  Cotton  Mills,  75  S.  C.  560,  56  S.  E. 
234.  In  an  action  for  conspiracy  in  pro- 
curing a  false  imprisonment,  one  who  pro- 
cured money  for  the  purpose  of  procuring 
release,  but  was  not  a  party  to  the  con- 
spiracy, is  liable  for  the  njoney  he  pro- 
cured only.  Lupinek  v.  Woytisek,  110  App. 
Div.   688,   97  N.   Y.   S.   471. 

57.  Compensatory  and  punitive  damages 
may  be  recovered  for  willful  tort.  Wilson 
Lumber  Co.  v.  Anderson  &  Sons  Co.,  75  S. 
C.  299.  55  S.  E.  447.  Exemplary  damages 
may  be  recovered  for  ■n-rongful  eviction 
where  there  is  evidence  of  aggravation. 
Sperry  v.   Seidel    [Pa.]    66  A.   853. 

58.  Where  smallpox  was  negligently 
communicated  to  a  person,  losses  to  his 
business  on  account  of  people  being  kept 
away  for  fear  of  contracting  the  disease  is 
not  too  remote  to  furnish  basis  of  recov- 
ery. Missouri,  etc.,  R.  Co.  v.  Raney  [Tex. 
Civ.   App.]    99   S.   W.   589. 

59.  There  can  be  no  recovery  for  an- 
noyance and  wrong  Georgia  R.  &  Elec.  Co. 
V.  Baker,  1  Ga.  App.  832,  58  S.  E.  88. 

00.    Actual   damages   sustained   may   be   re- 


9  Cur.  Law. 


DAMAGES  §  oA. 


895 


damages  as  the  Jiiry  see  fit  to  award,^^  if  the  assault  was  accompanied  by  malice 
or  wantonness.®-  Damages  not  contemplated  as  a  probable  result  of  the  assault 
may  not  be  recovered.®^  In  assessing  damages,  mitigating  circumstances  are  to  be 
considered.®*  Loss  of  services  and  expenses  resulting  from  confinement,®^  dis- 
grace suffered  by  himself  and  family,  are  proper  elements  of  damages  in  an  action 
by  the  father  for  illegal  carnal  assault  of  his  daughter,®®  but  no  money  expended 
for  support  of  child  resulting  from  illegal  carnal  assault.®^ 

For  alienation  of  affections.^^ — -Mental  suffering  is  an  element,®®  and  exem- 
plary damages  based  on  the  financial  condition  of  the  defendant  may  be 
awarded.  ■^^ 

Fraud  and  deceitJ^ — The  measure  of  damages  for  fraud  and  deceit  is  the  loss 
sustained  by  reason  thereof,'^  and  proved  by  the  evidence.'^^     Counsel  fees  paid 


covered  for  unjustified  assault.  Lovelace  v. 
Miller  [Ala.]  43  So.  734.  Where  a  conductor 
in  wrongfully  ejecting  a  passenger  from  a 
street  car  hit  him  in  the  face  in  the  pres- 
ence of  a  car  full  of  people  and  forcibly 
ejected  him,  recovery  could  be  had  for 
injury  to  feelings  and  indignity,  though  pe- 
cuniary damage  was  not  proved.  Samuels 
V.  New  York  City  R.  Co.,  52  Misc.  137,  101 
N.  y.  S.  534.  Where  an  assault  was  ac- 
companied by  circumstances  of  malice  and 
oppression,  and  life  or  great  bodily  harm 
was  threatened,  damages  may  be  recov- 
ered for  pain  and  mental  anguisb,  although 
no  physical  injury  resulted.  Carmody  v. 
St.  Louis  Transit  Co.,  122  Mo.  App.  338,  99 
S.  W.  495.  In  an  action  for  damages  caused 
by  the  infliction  of  an  unnecessary  and 
cruel  physical  injury  in  a  personal  en- 
counter where  there  was  some  provocation 
on  both  sides,  it  was  held  there  was  no 
error  in  allowing  plaintiff  a  little  more 
than  the  actual  expenses  and  loss  of  time 
resulting  from  the  injury.  Milam  v.  Milam 
[Wash]    90  P.   595. 

61.  Punitive  damages  are  recoverable 
only  when  the  assault  is  characterized  by 
express  malice,  violence,  oppression,  or 
wanton  recklessness,  and  their  allowance 
shoul'l  always  be  left  to  the  discretion  of 
the  jury.  Carmody  v.  St.  Louis  Transit  Co., 
122  Mo.  App.  338,  99  S.  W.  495.  Allowance 
of  punitive  damages  for  assault  and  bat- 
tery is  not  a  violation  of  a  provision 
against  a  person  being  twice  punished  for 
the  same  offense,  though  he  has  been  pre- 
viously punished.  Doerhoefer  v.  Shew- 
maker,   29  Ky.   L.   R.   1193,   97   S.  W.  7. 

62.  Exemplary  damages  may  be  awarded 
in  an  action  for  assault  and  battery  wiiere 
there  is  malice  premeditated  or  wantonness 
in  the  assault.  Shupack  v.  Gordon,  79  Conn. 
298,  64  A.  740.  In  an  action  for  assault  in 
leading  a  person  through  a  store  during 
business  hours  and  taking  certain  money 
from  her,  compensatory  damages  may  be 
recovered  as  may  punitive  damages  under 
circumstances  of  peculiar  indignity.  Hen- 
derson V.  Agon  [Mich.]  14  Det.  Leg.  N.  106, 
111  N.  W.  778.  Allegations  of  petition  in 
action  for  assault  and  battery  held  to  sup- 
port a  claim  for  punitive  damages  under 
the  Georgia  statute.  Civ.  Code,  §  3906.  Mor- 
gan v.  Langford,  126  Ga.  58,  54  S.  E.  818.  In 
an  action  for  assault  in  ejecting  a  person 
from  a  hotel,  an  instruction  authorizing  ex- 
emplary damages  if  defendant  was  guilty 
of  "culpable  negligence"  is  erroneous,  cul- 
pable   negligence    not    Implying    malice    or 


recklessness.      Noonan   v.   Luther,    104    N.   Y. 
S.   684. 

63.  For  assault  and  battery  committed 
on  a  person  in  the  presence  of  his  wife,  re- 
covery may  not  be  had  for  injuries  to  his 
wife  occasioned  by  fright  and  loss  of  serv- 
ices of  his  wife.  Hutchinson  v.  Stern,  115 
App.  Div.  791,   101  N.  Y.   S.   145. 

64.  The  fact  that  a  passenger  applied  to 
the  conductor  who  assaulted  him  an  op- 
probious  epithet  may  be  considered  in  miti- 
gation of  damages.  Mitchell  v.  United  Rys. 
Co.,  125  Mo.  App.  1,  102  S.  W.  661.  Wliere 
one  committing  an  assault  on  information 
of  an  insult  offered  his  daughter,  evidence 
as  to  what  he  heard  half  an  hour  prior  to 
the  assault  was  admissible.  Lovelace  v. 
Miller    [Ala.]    43    So.    734. 

65.  66,  67.  Palmer  v.  Baum,  123  111.  App. 
584. 

68.  See  7  C.  L.   1054. 

69.  In  an  action  for  alienation  of  af- 
fections of  a  husband,  proof  of  mental  suf- 
fering is  admissible  without  allegation  of 
special  damage.  Klein  v.  Klein  [Ky.]  101 
S    W.   382. 

70.  In  actions  involving  malice  where 
exemplary  damages  may  be  awarded,  the 
financial  condition  of  the  defendant  may  be 
shown.  White  v  White  [Kan.]  90  P.  1087. 
Alienation  of  affections.     Id. 

71.  See    7    C.    L.    1054 

73.  See,  also.  Fraud  and  Undue  Influ- 
ence, 7  C.  L.  1813.  Phillips  v.  Hebden  [R.  I.] 
65  A.  266.  For  fraud  in  talcing  an  invoice 
of  a  stocic  of  rnerchandise  for  sale,  the  dif- 
ference between  the  actual  value  and  the 
price  according  to  invoice.  Smith  v.  Ows- 
ley [Ky.]  102  S.  W.  277.  For  false  repre- 
sentations made  by  vendor  as  to  rents  re- 
ceived, the  measure  is  the  difference  in 
market  value  if  the  rents  had  been  as  rep- 
resented and  the  actual  market  value.  Et- 
tlinger  v.  Well,  184  N.  Y.  179,  77  N.  E.  31. 
The  measure  for  fraud  inducing  one  to  dis- 
charge a  mutual  benefit  society  from  lia- 
bility on  Its  contract  is  the  difference  be- 
tween the  amount  paid  by  the  society  for 
the  release  and  the  actual  value  of  the 
certificate  released.  Supreme  Council  of 
Knights  and  Ladies  of  Columbia  v.  Apman. 
39  Ind.  App.  670,  80  N.  E.  640.  For  fraud 
in  the  sale  of  goods,  the  difference  be- 
tween the  price  paid  and  the  market  value. 
Cerny  v.  Paxton  &  Gallagher  Co.  [Neb.]  110 
N.  'V\'.  882.  For  false  representations  induc- 
ing the  purchase  of  corporate  stock,  the 
good  will  of  the  company  is  to  be  consid- 
ered in  determining  the  value  of  the  stock. 
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because  of  fraud  may  be  recovered.'^*  Punitive  damages  are  not  recoverable.''^ 
Malicious  prosecution  and  abuse  of  process?^ — The  measure  recoverable  for  ma- 
licious prosecution  is  compensation  for  the  injury  sustained/^  reasonable  attorney's 
fees,"  and  punitive  damages/^  where  actual  malice  is  shown.^°  For  the  issuance  and 
levy  of  a  wrongful  attachment,  compensatory  damages  may  be  recovered.®^  Pros- 
pective profits  are  recoverable,*^  unless  it  appears  with  reasonable  certainty  that 
none  would  have  been  realized.^^  Injury  to  feelings  or  reputation  is  not  an  ele- 
ment.** Expense  of  dissolving  an  attachment  is  not  recoverable  where  none  was  in- 
curred.*^ Loss  because  of  decline  of  the  market  is  not  recoverable  where  it  could 
have  been  averted  by  the  owner.*®  As  to  whether  attorney's  fees  are  recoverable, 
there  is  a  conflict  of  authority.*^    Punitive  damages  may  be  recovered,**  if  the  cause 


A'on  Au  V.  Mag-enheimer,  115  App.  Div.  84, 
100  N.  Y.  S.  659.  For  deceit  in  lease  of 
lireiiiises,  the  measure  is  the  difference  be- 
tween the  value  of  the  lease  for  the  unex- 
pired term  and  the  stipulated  rent,  with 
cost  of  moving  and  not  prospective  profits. 
Brown  v.  Morrill,  105  N.  Y.  S.  191.  For 
false  representations  as  to  title,  recovery 
may  not  be  had  for  expense  in  procuring 
plans  for  a  building  on  the  land  unless  he 
shows  that  such  plans  are  worthless  for 
all  other  purposes.  Curtley  v.  Security  Sav. 
Soc.  [Wash]  89  P.  180.  The  measure  of 
damages  for  fraud  in  procuring  an  applica- 
tion for  a  life  policy  and  a  note  for  the 
first  year's  premium  is  the  amount  the  de- 
frauded person  was  required  to  pay  be- 
cause of  the  note  and  such  other  damages 
as  proximately  resulted.  Hartford  Life  Ins. 
Co.   v.   Hope    [Ind.   App.]    81   N.   E.    595. 

73.  In  an  action  for  fraud  in  procuring 
an  application  for  a  life  policy,  where  evi- 
dence showed  the  amount  of  actual  dam- 
ages and  none  other,  a  verdict  in  excess  of 
such  amount  was  excessive.  Hartford  Life 
Ins.   Co.  V.   Hope    [Ind.  App.]    81   N.   E.   595. 

74.  For  fraud,  reasonable  attorney's  fees 
paid  out  because  of  the  fraud  are  recover- 
able. Curtley  v.  Security  Sav.  Soc.  [Wash.] 
89  P.  180. 

75.  Punitive  damages  cannot  be  recov- 
ered against  an  agent  for  fraud  in  procur- 
ing an  application  for  a  life  policy,  and  a 
note  for  the  first  premium.  Hartford  Life 
Ins.  Co.  V.  Hope  [Ind.  App.]  81  N.  E.  595. 
The  agent  not  being  liable  for  such  dam- 
ages, the  insurer  was  not.     Id. 

76.  See   7  C.  L.  1055. 

77.  Where  in  an  action  for  malicious 
prosecution  plaintiff  alleged  that  he  lost 
time  and  incurred  expense  in  defending  the 
prosecution,  evidence  as  to  such  expense, 
loss  of  time,  and  earnings  prior  to  the, 
prosecution  is  admissible.  Carp  v.  Queen 
Ins.  Co.  [Mo.]  101  S.  W.  78.  In  an  action  for 
malicious  prosecution,  testimony  that  plain- 
tiff went  around  hanging  his  head  and  act- 
ing as  if  he  was  in  deep  trouble  and  not  in 
his  right  mind  is  not  proof  of  mental  suf- 
fering and  disgrace.     Id. 

78.  For  malicious  prosecution,  reasonable 
attorney's  fees  in  the  prosecution  may  be 
recovered.  Stanford  v.  Messlck  Grocery  Co., 
143  N.  C.   419,  55   S.   E.   815. 

79.  Punitive  damages  are  recoverable  for 
Institution  of  malicious  prosecution  for  ar- 
Eon.  Carp  v.  Queen  Ins.  Co.  [Mo.]  101  S. 
W.  78. 

80.  Actual   malice   Is   essential    to   the   re- 


covery of  punitive  damages  in  malicious 
prosecution.  Stanford  v.  Messick  Grocery 
Co.,  143  N.  C.  419,  55  S.  E.  815. 

81.  An  officer  who  levies  a  wrongful 
writ  of  execution  is  the  agent  of  the  per- 
son for  whom  it  is  levied  and  is  liable  for 
compensatory  damages  to  the  person  in- 
jured. Duff  &  Repp  Furniture  Co.  v.  Read, 
74  Kan.  730,  88  P.  263.  For  virongful  at- 
tachment of  tools,  the  measure  is  value  of 
tlieir  use  and  injury  to  them  and  not  what 
the  owner  might  have  made  with  them  dur- 
ing the  period  of  detention.  McGill  v.  Ful- 
ler &  Co.  [Wash  ]  88  P.  1038.  For  wrong- 
ful attachment  of  cars,  the  measure  is  in- 
terest on  the  value  increased  or  diminished 
by  deterioration  w^hile  in  daily  use  or  while 
tied  up.  Pittsburgh,  etc.,  R.  Co.  v.  Wake- 
field Hardware  Co.,  126  N.  C.  621,  55  S.  E. 
422.  Where  stock  in  trade  was  wrong- 
fully levied  upon,  cost  of  fitting  up  store 
could  not  be  recovered  but  value  of  use  of 
detained  premises  may  be.  McGill  v.  Fuller 
&   Co.    [Wash.]    88   P.    1038. 

S2.  For  wrongful  attachment,  recovery 
may  be  had  for  loss  of  profits  arising  from 
established  business.  McGill  v.  Fuller  &  Co. 
[Wash.]  88  P.  1038.  Under  Civ.  Code  Prac. 
§  643,  lost  profits  may  be  recovered  in  an 
action  on  an  attachment  bond.  Manning  v. 
Grinstead,  28  Ky.  L.  R.  787,  90  S.  W.  553. 

83.  Prospective  profits  may  not  be  re- 
covered for  wrongful  attachment  where  it 
appears  that  the  business  was  disrupted 
and  disorganized.  McGill  v.  Fuller  &  Co. 
[Wash.]    88  P.   1038. 

84.  Damages  for  injury  to  reputation, 
pride,  or  feelings'  may  not  be  recovered  in 
an  action  for  wrongful  attachment.  Mc- 
Gill V.   Fuller  &  Co.    [Wash.]    88  P.   1038. 

85.  McGin  V.  Fuller  &  Co.  [Wash.]  88  P. 
1038. 

86.  For  wrongful  attachment  loss  by 
reason  of  decline  of  market  cannot  be  le- 
covered  where  the  sheriff  had  informed  the 
owner  of  the  goods  that  he  might  sell  them 
and  deposit  the  proceeds  in  court.  Bell  v. 
Thompson    [Ky.]    102   S.   W.   830. 

87.  Statutory  costs  but  not  attorney's 
fees  may  be  recovered  in  an  action  for 
wrongful  attachment.  McGill  v.  Fuller  & 
Co.  [Wash.]  88  P.  1038.  Attorney's  fees  are 
not  an  element  of  damages  'n  an  action  on 
a  bond  for  wrongful  attaci.  -.cnt.  Chisen- 
hall  V.  Hines  [Tex.  Civ.  App. J  100  S.  W.  362. 
For  wrongful  attachment  a  reasonable  at- 
torney's fee  Is  recoverable,  and  where  he 
had  not  agreed  to  pay  a  stipulated  fee,  it 
was  proper  to  leave  the  amount  to  the 
jury.      State   v.   Allen    [Mo.   App.]    103    S.   W. 


9  Cur,  Law. 


DAMAGES  §  5B. 


8i'r 


falls  within  the  statute  by  which  they  are  authorized/'®  but  may  not  be  awarded  if 
no  actual  damage  results.^^  In  some  states  multifold  damages  are  authorized  by 
statute.^i 

False  imimsonmentr-—1\\e  damages  recoverable  for  false  imprisonment  are 
peculiarly  a  question  for  the  jury.®^  Compensation  should  be  allowed  for  physical 
inconvenience,  mental  suffering,  and  humiliation,''*  and  expense  of  procuring  re- 
lease.®^ 

(§5)  B.  Loss  of,  or  injury  to,  property. ^^ — The  measure  of  damages  for 
temporary  injury  to  land  is  the  depreciation  in  rental  value  ^'  together  with  cost  of 
repairs  ®*  or  other  necessary  expense/®  unless  such  cost  exceeds  the  value  of  the  land, 


1090.  Under  Civ.  Code  Prac.  §  643,  attor- 
ney's fees  are  not  recoverable  in  an  action 
on  an  execution  bond.  Manning  v.  Grin- 
stead,  28  Ky.  L.  R.  787,  90  S.  W.  553. 

88.  Punitive  damages  as  well  as  dam- 
ages for  mental  suffering  and  expenses  of 
suit  are  recoverable  against  a  party  caus- 
ing a  wrongful  levy  of  execution.  Duff  & 
Repp  Furniture  Co.  v.  Read,  74  Kan.  730,  88 
P.  263.  V^'here  an  attorney  for  a  creditor 
went  to  a  debtor's  store  with  a  United 
States  marshal,  and  after  reading  a  writ 
told  the  debtor  that  if  he  did  not  give  up 
property  peaceably  they  would  take  it  any- 
way and  arrest  him,  and  he  surrendered 
it  under  threat  of  arrest,  there  was  suffi- 
cient evidence  to  justify  exemplary  dam- 
ages. Chicago  Title  &  Trust  Co.  v.  Core, 
223  111.   58,  79  N.   E.   108. 

89.  Under  Ball.  Ann.  Codes  &  St.  §  5857, 
authorizing  punitive  damages  for  wrong- 
ful attachment  if  malicious,  such  damages 
are  not  recoverable  in  a  common-law  ac- 
tion for  suing  out  a  writ  of  attachment. 
McGill  V.  Fuller  &  Co.   [Wash.]   88  P.  1038. 

90.  Exemplary  damages  are  not  recover- 
able for  wrongfully  suing  out  a  writ  of  at- 
tachment where  no  actual  damage  results. 
Stewart  v.  Smallwood  [Tex.  Civ.  App.]  102 
S.  W.  159. 

91.  Mill's  Ann.  St.  §  2564,  authorizing  re- 
covery of  three  times  the  value  of  property 
taken  by  wrongful  levy,  applies  to  an  exe- 
cution creditor  who  knowingly  ratifies  the 
act  of  an  officer.  Seerie  v.  Brewer  [Colo.] 
90  P.  508. 

92.  See  5  C.  L.  924. 

93.  Baker  v.  Tyler  [R.  I.]  67  A  430.  In 
an  action  for  false  imprisonment  where  un- 
lawful restraint  and  special  damages  were 
alleged,  general  damages  would  follow 
from  proof  of  inaprisonment  and  nonsuit 
was  properly  denied.  Neves  v.  Costa  [Cal. 
App.]   89  P.  860. 

94.  Physical  inconvenience,  mental  suf- 
fering, and  humiliation,  are  elements  of 
general  and  compensatory  damages  in  false 
imprisonment.  Neves  v.  Costa  [Cal.  App.] 
89  P.  860.  Mental  suffering  is  an  element. 
Illinois  Cent.  R.  Co.  v.  Wilson  [Ky.]  103  S. 
W.    364. 

95.  Neves  v.  Costa   [Cal.  App.]    89  P.   860. 

96.  See  7  C.  L.  1055. 

97.  For  injury  to  land  the  principle  of 
compensation  controls  Young  v.  Extension 
Ditch  Co.  [Idaho]  89  P.  296.  The  measure 
of  damages  for  injury  to  real  estate  is  the 
cost  of  restoration  or  the  difference  in  mar- 
ket value,  according  to  which  is  the  lesser 
amount.  Swanson  v.  Nelson,  127  111.  App. 
144.  Where  land  is  not  injured  but  owner 
is  prevented  from  raising  a  crop,  the  meas- 
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ure  is  rental  value  with  interest.  Young 
v.  Extension  Ditch  Co.  [Idaho]  89  P.  296. 
For  burning  over  meadow  land  where  roots 
of  g'ra.ss  were  destroyed  so  as  to  require 
reseeding,  the  value  of  the  grass  destroyed 
and  rental  value  of  land  for  succeeding 
year,  but  not  loss  of  crop  and  pasturage 
for  the  next  year.  Knight  v.  Chicago,  etc., 
R.  Co.  [Mo.  App.]  98  S.  W.  81.  In  an  ac- 
tion against  the  owner  of  underlying  coal 
mines  for  failure  to  support  the  surface  if 
the  injury  is  reparable,  cost  of  repairs  may 
be  recovered,  but  if  such  cost  is  greater 
than  diminution  in  value,  the  latter  is  tlie 
measure.  Weaver  v.  Berwind-White  Coal 
Co.,  216  Pa.  195,  65  A.  545.  The  owner  of 
underlying  mines  who  fails  to  support  the 
surface  is  liable  for  the  destruction  of 
springs  resulting  from  his  failure  to  con- 
struct surface  supports,  but  is  not  liable  if 
such  injury  results  from  the  removal  of 
coal  which  he  has  a  right  to  remove.  Id. 
For  trespass  by  cattle  where  it  does  not 
appear  that  they  were  on  the  land  during 
an  entire  season,  the  measure  is  the  dam- 
age to  the  crop  and  not  rental  value  of  the 
land.  Cole  v.  Thompson  [Iowa]  112  N.  W. 
178. 

98.  The  measure  for  injury  to  premises 
caused  by  escaping  chlorine  gas  may  be 
either  the  depreciated  value  of  the  prem- 
ises, or,  if  it  is  reasonably  possible  to  re- 
store the  premises  to  their  former  condi- 
tion the  cost  of  such  restoration.  Senglaup 
V.  Acker  Process  Co.,  105  N.  Y.  S.  470.  For 
temporary  injury  to  land,  the  cost  of  re- 
pairs with  interest.  Young  v.  Extension 
Ditch  Co.  [Idaho]  89  P.  296.  If  the  thing 
injured  be  an  appurtenant  of  the  land,  its 
value  as  such  may  be  considered  as  a  basis- 
of  recovery,  but  indirect  injuries  caused  by 
a  trespass  specified  in  the  statute  and 
others  not  specified  cannot  be  trebled  and 
recovered.  Atchison,  etc.,  R.  Co.  v.  Grant 
[Kan.]  89  P.  658.  An  allegation  in  trespass 
of  cutting  and  removing  trees  to  plaintiff's 
damage  authorizes  recovery  of  value  of 
timber  and  for  injuries  to  the  land.  Davis 
V.   Wall,   142  N.   C.   450,   55   S.  E.   350. 

99.  Where  contractors  in  erecting  a  build- 
ing did  the  work  so  negligently  that  a 
house  on  adjoining  premises  had  to  be  va- 
cated, the  tenant  could  recover  for  discom- 
fort, cost  of  storing  his  goods  and  differ- 
ence between  cost  of  living  in  the  house 
and  in  a  hotel.  McFadden  v.  Thompson- 
Starrett  Co.,  116  App.  Div.  285,  101  N.  Y.  S. 
467.  For  injury  to  an  abutting  lot  by  filling 
in  a  street,  the  cost  of  filling  the  lot  is  not 
an  element  of  damages  unless  it  is  neces- 
sary to  fill  in  order  to  preserve  the  prop- 
erty  from   further    damage,    but   destruction 
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iu  which  case  the  value  of  the  land  is  the  measure.^  Compensation  may  also  be 
had  for  other  injuries  which  necessarily  result.^  If  the  injury  is  permanent,  the 
measure  is  generally  the  depreciation  in  value.^  The  measure  of  damages  for  injury 
to  growing  crops  is  the  market  value  less  cost  of  harvesting  and  marketing.*     For 


of  sod  and  shrubbery  may  be  shown  as  rel- 
evant to  the  uses  to  which  the  property 
was  adaptable.  Godbey  v.  Bluefield,  61  W. 
Va.  604,  57  S.  E.  45.  Measure  of  damages 
for  injury  to  premises  is  ordinarily  the 
cost  of  restoring  them  to  their  original 
condition  together  with  compensation  for 
the  loss  or  impairment  of  the  use  during 
the  meantime.  Herr  v.  Altoona,  31  Pa.  Su- 
per. Ct.  375;  Keats  v.  Gas  Co.  of  Luzerne 
County,  29  Pa.  Super.  Ct.  480.  Measure  of 
damages  of  mill  owner  for  pollution  of 
stream  is  cost  of  removing  deposits  in  wa- 
ter and  compensation  for  impairment  of  use 
of  property  during  the  continuance  there- 
of. Bricker  v.  Conemaugh  Stone  Co.,  32  Pa. 
Super  Ct.  283. 

1.  Bigham  v.  Pittsburg  Const.  Co.,  29  Pa. 
Super.  Ct.  86;  Glasgow  v.  Altoona,  27  Pa. 
Super.  Ct.   55. 

2.  Where  in  an  action  for  flooding  prop- 
erty plaintiff  claimed  that  he  contracted 
rheumatism  by  wading,  such  issue  together 
with  his  contributory  negligence  in  wad- 
ing was  properly  submitted.  International 
&  G.  N.  R.  Co.  V.  Stewart  [Tex.  Civ.  App.] 
101  S.  W.  282.  Where  one  was  caused  in- 
convenience in  getting  to  and  from  his 
premises  by  reason  of  flooding,  and  claimed 
no  damages  for  injury  to  the  land,  the  jury 
could  allow  damages  without  evidence  as  to 
the   money   value    thereof.      Id. 

3.  Young  V.  Extension  Ditch  Co.  [Idaho] 
89  P.  296.  If  land  is  taken  or  destroyed, 
the  cash  value  with  interest  is  the  meas- 
ure. Id.  In  determining  damages  to  ad- 
joining owners  for  negligent  operation  of  a 
spur  tracli,  it  is  proper  to  consider  depre- 
ciation in  value  of  the  property,  in- 
convenience, discomfort,  and  unpleasant- 
ness. Thomason  v.  Seaboard  Air  Line  R. 
Co.,  142  N.  C.  300,  55  S.  E.  198.  It  was  also 
proper  to  consider  injury  to  furniture  by 
smoke  and  cinders.  Id.  It  is  also  error  to 
authorize  consideration  as  an  element  of 
permanent  damage,  of  liability  of  lot  to  be 
flooded  by  surface  water  collected  by  the 
street,  since  that  injury  is  recurring  and 
intermittent.  Godbey  v.  Bluefield,  61  W.  Va. 
604,  57  S.  E.  45.  For  invasion  of  a  forest 
and  cutting  trees  therein,  the  diminution  in 
value  to  tl.e  whole  premises  may  be  shown. 
Morrison  v.  American  Tel.  &  T.  Co.,  115  App. 
Div.  744,  101  N.  Y.  S.  140.  In  trespass  for 
cutting  a  strip  through  a  woodland  and 
erecting  a  telephone  line,  the  measure  of 
damages  was  properly  based  on  the  tim- 
ber cut,  making  of  road,  etc ,  to  the  com- 
mencement of  the  action,  but  since  future 
actions  might  be  maintained,  it  was  not 
proper  to  allow  therefor  on  the  theory  that 
trespass    might    be    permanent.      Id. 

For  burning  over  Innd,  the  difference  in 
value  before  and  after  the  fire.  Southern 
R.  Co.  V.  Herrlngton  [Ga.]  57  S.  E.  694.  For 
injuries  to  land  by  digging  up  gras.s  roots, 
the  measure  is  the  depreciated  value  in 
the  land.  Warrick  v.  Reinhardt  [Iowa]  111 
N.  W.   983. 

Failure  to  furnlsli  nubjaoent  support: 
Where  underlying  coal   is  sold,   the  measure 


of  damages  for  injuries  to  land  for  failure 
to  give  support  to  the  surface  is  the  de- 
preciation in  the  value  of  the  land.  Weaver 
V.  Berwind-White  Coal  Co.,  216  Pa.  195,  65 
A.  545.  In  an  action  against  the  owner  of 
underlying  mines  for  .failure  to  support  the 
surface,  evidence  of  the  value  of  springs 
destroyed  is  admissible  on  the  question  of 
depreciation  in  value  of  the  land,  but  not 
as  an  independent  item  not  connected  with 
such  general  value.  Id.  The  measure  for 
injury  to  a  building  caused  by  the  negligent 
digging  of  a  ditch  in  the  cellar  of  an  ad- 
jacent house  near  a  party  wall  is  the  de- 
preciation in  value  of  the  property,  and  not 
the  cost  of  restoring  it  to  its  former  con- 
dition. Hopkins  v.  American  Pneuinatic 
Service  Co.  [Mass.]  80  N.  E.  624.  The  fact 
that  the  source  of  injury  was  settling  of 
the  party  wall  did  not  affect  this  measure. 
Id.  For  injury  to  a  lot  by  filling  in  the 
street  on  which  it  abuts,  tfie  difference  in 
value  less  special  benefits  between  the  mar- 
ket value  before  and  after  the  fill.  Godbev 
V.  Bluefield,  61  W.  Va.  604,  57  S.  E.  45.  For 
destruction  of  a  spring  of  percolating  ira- 
ter,  the  measure  is  compensation  for  injury 
sustained  estimated  in  connection  ■with  di- 
minished value  of  the  farm.  Little  v.  Amer- 
ican Tel.  &  T.  Co.  [Del.]  67  A.  169.  For 
injuries  to  land  by  flooding  caused  by  de- 
fective culverts,  where  injury  is  permanent, 
the  depreciation  in  the  value  of  the  land. 
Missouri,  etc.,  R.  Co  v.  Green  [Tex.  Civ. 
App.]  99  S.  W.  573;  Gebhardt  v.  St.  Louis, 
etc.,  R.  Co.,  122  Mo.  App.  503,  99  S.  W.  773. 
Injury  occurring  after  filing  of  suit  may 
be   recovered   for.      Id. 

For  flooding  land  the  fair  rental  value  of 
that  portion  of  the  land  on  which  no  crop 
could  be  grown  and  for  that  portion  upon 
which  crops  were  grown,  the  difference  in 
value  between  the  crop  grown  and  which 
could  have  been  produced  had  the  land  not 
been  flooded.  Jones  v.  Cooley  Lake  Club, 
122  Mo.  App.  113,  98  S.  W.  82.  For  Injury 
to  lot  by  change  of  grade  of  an  alley,  the 
difference  in  value  just  before  and  just 
after  the  injury.  McMillan  v.  Columbia,  122 
Mo.  App.  34,  97  S.  W.  953.  In  an  action  for 
injuries  to  property  by  construction  and 
maintenance  of  a  line  of  railroad,  depot  and 
cattle  pens,  an  instruction  not  to  consider 
general  benefits  enjoyed  by  the  community 
In  general,  but  to  consider  special  benefits 
was  proper.  Dallas,  etc.,  R.  Co.  v.  Langston 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  316,  98  S.  W. 
425. 

4.  For  injuries  to  growing  crops  by 
flooding,  the  measure  is  the  value  of  the 
crops  when  destroyed  together  with  the 
value  to  mature  and  harvest  them.  St. 
Louis  Merchants'  Bridge  Terminal  R.  Ass'n 
V.  Schultz,  226  111.  409,  80  N.  E.  879.  Proof 
of  market  value  of  crops  -without  proof  of 
cost  of  harvesting  is  erroneous  In  an  action 
for  destruction  of  crops.  Fleming  v.  Pullen 
[Tex.  Civ.  App.]  116  Tex.  Ct.  Rep.  891,  97 
S.  W.  109.  For  destruction  and  injury  to 
crops  by  flooding,  fair  compensation  with 
interest.     Little  Rock  &  Ft.  Smith  R.  Co.  v. 
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destruction  of  a  crop,  the  market  value  at  the  time  ^  as  shown  by  evidence  of  probable 
yield  ^  and  value.'^  The  injured  party  has  the  burden  to  prove  the  extent  of  his 
damage.®  The  measure  for  injury  and  destruction  of  fruit  trees  is  the  value  of  such 
trees/  or  the  depreciation  in  the  value  of  the  land  upon  which  they  stand.^"  As  in 
other  cases  it  is  the  duty  of  the  injured  person  to  diminish  his  damages  as  much  as 
possible/^  and  he  may  not  recover  for  injuries  which  result  from  his  own  negli- 
gence.^^ 

The  measure  recoverable  for  destruction  of  personal  property  is  its  actual 
value  at  the  time  it  was  destroyed.^^     If  the  property  has  no  market  value,  the  value 


Wallis  [Ark.]  102  S.  "W.  390.  Evidence  suffi- 
cient to  sustain  findings  as  to  amount  of 
damages  for  trespass  by  cattle  on  growing 
crops.  Durkee  v.  Chino  Land  &  Water  Co. 
[Cal.]  91  P.  389.  In  an  action  for  trespass 
by  cattle  where  there  is  no  proof  of  damage 
except  rental  value,  an  instruction  that 
plaintiff  must  prove  that  the  cattle  tres- 
passed and  the  amount  of  damage  done  in 
order  to  recover  was  erroneous  for  failure 
to  point  out  the  measure  of  damages  be- 
cause at  most  plaintiff  was  entitled  to  nom- 
inal damages.  Cole  v.  Thompson  [Iowa]  112 
N.  W.   178. 

5.  For  destruction  of  crop,  too  late  to  be 
replanted,  the  value  of  the  crop  at  the  time 
it  was  destroyed.  Hunt  v.  St.  Louis,  etc.,  R. 
Co.  [Mo.  App.]  103  S.  W.  133;  Teller  v.  Bay 
&  River  Dredging  Co.  [Cal.]  90  P.  942;  Den- 
nis V.  Crocker-Huffman  Land  &  "^^ater  Co. 
[Cal.  App.]  91  P.  425;  Suderman-Dolson  Co. 
V.  Rogers  [Tex.  Civ.  App.]  104  S.  W.  193. 
For  herding  and  grazing  sheep  on  lands  of 
another,  the  measure  is  the  value  of  crops 
at  time  of  destruction.  Risse  v.  Collins,  12 
Idaho,  689,  87  P.  1006.  Where  evidence 
shows  that  there  is  a  market  value  for 
growing  crop  destroyed,  it  is  error  to  sub- 
mit an  issue  as  to  reasonable  value.  Suder- 
man-Dolson Co.  v.  Rogers  [Tex.  Civ.  App.] 
104    S.    W.    193. 

e.  Where  a  crop  was  destroyed,  testi- 
mony of  the  owner  as  to  the  yield  of  the 
land  for  several  years  prior  to  the  flood 
is  admissible.  Dennis  v.  Crocker-Huffman 
Land  &  Water  Co.  [Cal.  App.]  91  P.  425. 
Where  a  growing  crop  of  potatoes  was  de- 
stroyed, other  growers  who  were  growing 
crops  on  land  of  the  same  character  and 
under  the  same  conditions  could  testify  as 
to   the  yield  of  their  lands.     Id. 

7.  In  determining  the  value  of  crops  de- 
stroyed, the  jury  must  consider  facts  show- 
ing most  profitable  use  of  the  crop,  the 
nearest  period  marketable,  and  labor  and 
expense  necessary  to  bring  it  to  market- 
able condition.  Risse  v.  Collins,  12  Idaho, 
689,  87  P.  1006.  An  instruction  that  in  de- 
termining the  value  of  a  growing  crop  to 
find  the  probable  yield  and  value  thereof 
and  deduct  therefrom  the  cost  of  producing 
and  marketing  the  crop.  Feller  v.  Bay  & 
River  Dredging  Co.    [Cal.]    90   P.   943. 

8.  Where  stock  belonging  to  several 
owners  trespassed  at  different  times  and 
committed  distinct  and  separate  injuries, 
and  there  was  no  proof  from  which  to  esti- 
mate the  damages  done  by  the  stock  of  a 
particular  owner,  nominal  damages  only 
could  be  allowed  Foster  v.  Bussey,  132 
Iowa,   640,   109  N.  W.   1105.     In  an   action  for 

Srrass  destroyed   by  cattle   vrhere,   it   appears 
hat  the  plaintiff's   own  cattle   were   also   on 


the  land  and  no  other  proof  of  damages 
were  proven,  evidence  was  held  insufficient 
on  the  question  of  amount  of  damage. 
Fleming  v.  Pullen  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.   891,   97  S.   W.  109. 

9.  For  burning  an  orchard,  the  value  of 
trees  destroyed  and  difference  in  value  be- 
fore and  after  the  fire  of  those  injured  and 
not  depreciation  in  value  of  the  entire 
farm.  Louisville  &  N.  R.  Co.  v.  Beeler  [Ky.] 
103  S.  W.  300.  Where  in  an  action  for  cut- 
ting vines  the  plaintiff  gave  testimony  as 
to  the  value  of  the  vines  and  their  orna- 
mental effect  on  the  premises,  it  was  error 
to  reject  evidence  on  the  same  points  of- 
fered by  defendant.  Martin  v.  Erwin  [N.  J. 
Law]    65   A.   888. 

10.  For  destruction  of  fruit  trees  and 
vines,  the  depreciation  in  value  of  the  land, 
or  the  value  of  the  trees.  Mogollon  Gold  & 
Copper  Co.  v.  Stout  [N.  M.]  91  P.  724.  In 
an  action  for  damages  to  growing  trees, 
evidence  of  the  effect  of  the  destruction  of 
the  trees  on  the  value  of  the  land  is  ad- 
missible where  the  nature  of  the  trees  de- 
stroyed is  such  that  they  have  no  value  ex- 
cept as  part  of  the  real  estate.  Alberts  v. 
Husenetter    [Neb.]    110   N.    W.    657. 

11.  An  instruction  that  if  one  whose 
land  was  injured  by  overflow  of  a  ditch  did 
not  exercise  ordinary  care  to  protect  her 
crop  if  it  was  within  her  power  she  was 
negligent  was  objectionable  as  leading  the 
jury  to  consider  such  fact  as  a  complete  de- 
fense when  it  was  only  relevant  in  mitiga- 
tion. Belnap  v.  Widdison  [Utah]  90  P.  393. 
Where  surface  water  has  been  wrongfully 
diverted  onto  one's  premises,  he  must  exer- 
cise ordinary  care  to  protect  his  property. 
Louisville  &  N.  R.  Co.  v.  Moore  [Ky.]  101 
S.  W.  934.  Where  land  was  burned  over  and 
grass  roots  destroyed,  the  owners  who 
were  farmers  were  required  to  protect 
themselves  against  future  loss  as  far  as 
possible  by  tilling  the  land.  Knight  v.  Chi- 
cago, etc.,  R.  Co.  [Mo.  App.]  98  S.  W.  81. 
Whether  a  reasonable  effort  to  diminish  the 
loss  was  made  by  feeding  timothy  hay  to 
cattle  and  otherwise  seeding  the  land  held 
a  question  for  the  jury.     Id. 

12.  Where  one's  property  was  Injured  by 
surface  water  negligently  permitted  to  flow- 
on  his  property  by  a.  city,  the  fact  that  his 
own  negligence  contributed  to  the  injury 
is  admissible  in  mitigation  of  damages  but 
not  as .  a  defense  to  his  action.  Cromer  v. 
Logansport,   38   Ind.   App.   661,   78   N.   E.    1045. 

13.  The  measure  for  total  de.strnction  of 
a  vessel  in  collision  is  its  value  at  time  of 
destruction  to  be  determined  by  estimates 
of  experts  qualified  to  testify  as  to  such 
value.  The  Mobila,  147  F.  882.  The  value 
of    cattle    killed    may    be    found    from    evi- 
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to  the  owner  may  be  recovered.^*     The  measure  for  injury  to  property  is  the  de- 
preciation in  value/^  or  the  value  of  use  and  cost  of  repairs.^*' 

(§5)  C.  Maintaining  nuisance.^' — For  maintaining  a  nuisance,  recovery 
may  be  for  sickness  resulting/^  physical  discomfort/®  and  costs  of  abating  the 
nuisance.-^ 


dence  as  to  number,  condition,  and  weight 
of  cattle  at  time  of  sliipping-,  and  average 
shrinkage  during  transportation,  and  mar- 
ket value  at  destination.  St.  Louis,  etc.,  R. 
Co.  V.  Dodson  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  109,  97  S.  W.  523.  For  killing  a  mule, 
its  value  at  date  of  injury  not  including  in- 
terest from  such  date.  St.  Louis  S.  W.  R. 
Co.  V.  Guthrie  [Tex.  Civ.  App.]  103  S.  W. 
211.  Where  a  windmill  company  negli- 
gently constructed  a  windmill  upon  a  barn 
and  it  fell  and  injured  the  barn  and  prop- 
erty stored  therein,  the  owner  was  entitled 
to  recover  for  the  property  stored  in  the 
barn.  Flint  &  Walling  Mfg.  Co.  v.  Beckett, 
167  Ind.   491,   79  N.   E.   503. 

For  cordTvood  burned,  its  value  in  the 
place  where  it  was  standing  and  not  its 
value  standing  less  cost  of  cutting.  Hart 
V.  Atlantic  Coast  Line  R.  Co.  [N.  C]  56  S.  E. 
559.  An  instruction  that  the  measure  for 
wood  burned  was  its  value  in  the  locality 
where  it  was,  was  not  erroneous  because  of 
use  of  "locality,"  since  such  word  would  be 
understood  to  mean  place.  Id.  For  cutting 
and  converting  timber,  the  value  of  tlie 
logs  severed  from  the  land.  Zimmerman 
Mfg.  Co.  v.  Dunn  [Ala.]  44  So.  533.  Dam- 
ages may  be  recovered  by  a  husband  for 
mutilation  of  corpse  of  his  wife.  Medical 
College  of  Georgia  v.  Rushing,  1  Ga.  App. 
468,  57  S.  E.  1083.  Mental  suffering  and  in- 
jury to  feelings  are  elements  though  no 
an  action  against  a  municipality  for  de- 
struction of  a  frame  building  maintained 
pecuniary  loss  has  been  sustained.  Id.  In 
witliin  fire  limits  in  violation  of  ordinance 
and  contract,  expense  of  owner  in  removing 
his  stock  from  the  building  may  not  be 
shown.  Wheeler  v.  Aberdeen  [Wash.]  87 
P.  1061.  In  an  action  against  a  municipal- 
ity for  destruction  of  a  frame  building 
maintained  within  fire  limits  in  violation  of 
contract  and  ordinance,  it  is  not  admissible 
to  show  that  the  city  had  not  removed 
other  like  buildings  Id.  For  destruction 
by  a  municipality  of  a  building  maintained 
within  fire  limits  in  violaton  of  contract 
and  ordinance,  recovery  may  not  be  had  for 
injury  to  leasehold,  mental  distress,  shame, 
humiliation,  or  disgrace.  Id.  For  destruc- 
tion of  building  by  fire,  wliat  it  would  cost 
to  replace  it,  though  tliere  is  no  demand 
for  such  building.  Cincinnati,  etc.,  R.  Co. 
V.  Falconer,  30  Ky.  L.  R.  152,  97  S.  W.  727. 
Finding  as  to  value  of  a  build'ng  held  sus- 
tained. LaCotts  v.  Quertermous  [Ark.]  103 
S.  W.   182. 

14.  Where  property  lost  has  no  market 
value,  the  monetar.v  worth  thereof  to  the 
owner  may  be  recovered.  Austin  v.  Mills- 
paugh  &  Co.  [Miss.]  43  So.  305.  For  de- 
struction of  hand  painted  china  wHich  has 
no  market  value,  the  actual  value  to  the 
owner.  St.  Louis,  etc.,  R.  Co.  v.  Green  [Tex. 
Civ.  App.]   17  Tex.  Ct.   Rep.   197  S.  W.  531. 

15.  For  Injury  to  goodw  in  transit, 
amount  of  loss  with  interest  from  time  of 
delivery.  Fell  v.  Union  Pac.  R.  Co.  [Utah] 
88    P.    1003.       For    Injury    to    cloth    delivered  i 


to  a  cleaner  to  be  sponged,  the  measure  is 
the  depreciated  value.  Miller  v.  Levy,  104 
N.  Y.  S.  368.  For  loss  of  two  steers  and 
injury  to  a  third,  the  difference  in  value 
just  before  and  just  after  the  injury  plus 
necessary  expense  bestowed  upon  the  in- 
jured steer.  Hat  v.  Quincy,  etc.,  R.  Co.,  123 
Mo.  App.  172.  100  S.  W.  693.  For  injury  to 
personal  property,  the  difference  between 
the  market  value  just  before  and  just  after 
the  injury  with  interest  from  date  of  in- 
jury. Galveston,  etc.,  R.  Co.  v.  Levy  [Tex. 
Civ.  App.]  100  S.  W.  195.  Not  cost  of  re- 
pairs. Louisville  &  N.  R.  Co.  v.  Mertz, 
Ibach  &  Co.  [Ala.]  43  So.  7.  For  injury  to 
colts  in  transit,  the  difference  between  the 
market  value  thereof  at  the  time  they  were 
delivered  to  the  carrier  and  the  value  when 
delivered  to  the  owner.  Cincinnati,  etc.,  R. 
Co.  V.  Logan,  29  Ky.  L.  R.  1123,  96  S.  W. 
910.  The  condition,  temper,  disposition,  and 
character  of  yearling  colts  and  the  effect  of 
these  traits  on  racing  horses  and  that  in- 
juries would  affect  the  value  Is  admissible 
on  an  issue  of  damages.  Id.  Evidence  held 
insufficient  to  raise  an  issue  as  to  the  value 
of  calves  at  a  certain  place  in  their  dam- 
aged condition.  Texas  &  P.  R.  Co.  v.  Cog- 
gin  [Tex.  Civ.  App.]  99  S.  W.  431.  Allow- 
ance of  $150  for  injuries  to  automobile 
where  there  was  no  testimony  that  it  was 
used  for  any  business  purpose  or  that  a 
vehicle  was  hired  in  its  stead,  but  the  ver- 
dict was  based  on  expert  testimony  as  to 
what  the  use  of  the  machine  was  worth. 
Foley  V.  Forty-Second  St.,  etc.,  R.  Co.,  52 
Misc.   183,   101   N.   Y.   S.   780. 

16.  For  injuries  to  a  vessel,  reasonable 
cost  of  repairs  and  value  of  use  of  vessel 
while  laid  up.  Southern  R.  Co.  v.  Reeder 
[Ala.]  44  So,  699.  For  temporary  disabled 
and  permanently  injured  horse,  reasonable 
hire  during  disability  and  diminution  in 
market  value,  limited  to  the  actual  value 
of  the  horse,  and  also  expenses  in  treating 
the  injury.  Telfair  County  v.  Clements,  1 
Ga.  App.  437,  57  S.  E.  1059.  For  injuries  to 
a  horse  tlie  measure  is  compensation  for 
actual  injury  including  loss  of  use  and 
expenses  incurred  in  attempting  to  cure 
him.  Stidham  v.  Delaware  City  [Del.]  67 
A.    175. 

17.  See  7  C.  L.  1057.  See,  also.  Nuisance, 
8  C.  L.  1180. 

18.  Evidence  Insufflclent  to  show  that  ty- 
phoid fever  was  the  result  of  maintaining 
stagnant  water  near  plaintiff's  premises. 
Gulf,  etc.,  R.  Co.  V.  Craft  [Tex.  Civ.  App.] 
102  S.  W.  170. 

19.  In  an  action  for  nuisance  It  is  ad- 
missible to  show  that  odors  arising  there- 
from caused  plaintiff  and  his  family  phys- 
ical discomfort.  Town  of  Vernon  v.  Edge- 
worth  [Ala.]  42  So.  749.  On  an  Issue  as  to 
whether  a  privy  was  a  nuisance,  plaintiff 
may  show  that  while  sitting  in  his  dining 
room  he  could  see  paper  and  droppings  fall. 
Id. 

20.  Under  Civ.  Code,  §  4330,  providing 
that  the   measure  of  damages  for  breach   of 
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(§5)  D.  Trespass  on  lands.-^ — The  ordinary  rule  of  damages  in  trespass 
quaie  clausum  is  the  amount  of  injury  to  the  freehold,"  and  if  no  actual  damage 
results,  nominal  damages  at  least  should  be  awarded.-^  Punitive  damages  are  re- 
coverable if  it  appears  that  the  injury  was  done  maliciously.-* 

(§5)  E.  Conversion.-'" — The  measure  of  damages  for  conversion  is  the  value 
of  the  goods  converted,^^  unless  the  goods  have  been  recovered  by  the  owner.-^  For 
conversion  of  ore  under  a  bona  fide  belief  of  right,  a  reasonable  royalty.^s  For  the 
cutting  and  conversion  of  growing  timber,  the  measure  of  damages  is  the  value  of 
timber  before  cutting  where  the  defendant  acted  under  mistake  and  exercised  such 
diligence  as  a  prudent  person  would  under  the  same  circumstances  to  ascertain  the 
ownership.29  For  conversion  of  mortgaged  property  by  mortgagee,  the  measure  is 
the  difference  between  value  of  the  goods  and  the  amount  of  the  mortgage  debt.^*^ 

(§  5)  F.  Wrongful  taking  or  detention  of  property.^'^ — For  the  wrongful  de- 
tention of  property,  recovery  may  be  had  for  all  damages  proven.'^-     The  measure 


obligation  not  arising  out  of  contract  is 
compensation  for  detriment  resulting,  the 
cost  of  abating  a  nuisance  after  neglect  to 
do  so  by  one  maintaining  it  after  request  to 
abate  it  is  recoverable.  Murray  v.  Butte,  35 
Mont.   161,  SS  P.  7S9. 

21.  See  7  C.  L.  1058. 

22.  In  trespass  quare  clausum  for  cut- 
ting timber,  the  measure  is  the  difference 
in  value  of  the  land  before  and  after  the 
trespass.  Davis  v.  Miller  Brent  Lumber  Co. 
[Ala.]  44  So.  639.  Measure  of  damages  for 
willful  trespass  and  conversion  of  trees. 
Cummings  &  Co.  v.  Masterson  [Tex.  Civ. 
App.]   15  Tex.  Ct.  Rep.   33,   93  S.  "W.   500. 

23.  For  trespass  on  land,  at  least  nomi- 
nal damages  can  be  recovered  if  no  special 
damages  are  proven.  Postal  Telegraph- 
Cable  Co.  V.  Kuhnen,  127  Ga.  20,  55  S.  E.  967. 
Where  an  adjacent  owner  pursuant  to  or- 
ders from  a  building  inspector  committed  a 
technical  trespass  by  putting  in  a  retaining 
wall  and  extending  it  over  his  line,  and  his 
acts  were  known  to  and  tacitly  assented 
in  by  the  other  owner,  the  latter  was  es- 
topped from  claiming  given  nominal  dam- 
ages. Sharpless  v.  Boldt  [Pa.]  67  A.  652. 
Nominal  damages  should  be  allowed  for  a 
trespass  which  would  ripen  into  title  by 
adverse  user.  Wing  v.  Seske  [Iowa]  109  N. 
W.  717.  The  rule  that  failure  to  give  nomi- 
nal damages  is  not  reversible  error  does 
not  apply  in  such   case.     Id. 

24.  Miller  v.  Rambo,  73  N.  J.  Law,  726, 
64  A.  1053. 

25.  See    7    C.   L.    1058. 

26.  For  conversion  of  g:ood8  by  a  vthole- 
saler,  the  wholesale  price  or  value  only. 
New  Liverpool  Salt  Co.  v.  Western  Salt  Co. 
[Cal.]  91  P.  152.  "^'here  grain  was  con- 
verted and  the  person  guilty  of  the  con- 
version dealt  with  it  as  of  a  certain  value 
and  received  a  sum  of  money  for  it,  he  can- 
not complain  that  the  judgment  was  for 
that  sum  though  technical  maaket  value 
was  not  proven.  More  v.  Burger  [N.  D.] 
107  N.  W.  200.  "S^'here  a  carrier  refused  to 
deliver  stock  shipped  except  on  payment  of 
more  freight  alleged  to  be  due  because  of 
erroneous  classification,  but  thereafter 
placed  the  stock  in  a  livery  barn  and  noti- 
fied the  owner  that  it  was  there  at  his  ex- 
pense, the  owner  was  held  entitled  to  re- 
cover the  ordinary  measure  of  damages  in 
conversion.     Sutton  v.  Great  Northern  R.  Co., 


99  Minn.  376,  109  N.  W.  815.  The  market 
value    of    corporate    stock    converted    is    the 

price  it  was  selling  at  on  the  open  market 
at  the  date  of  the  conversion.  Dooley  v. 
Gladiator  Consol.  Gold  Mines  &  Mill.  Co. 
[Iowa]  109  N.  W.  864.  The  rule  that  one 
suing  for  the  conversion  of  household  goods 
may  recover  the  value  of  the  goods  to  him 
based  on  actual  money  loss  from  being  de- 
prived of  their  use  applies  to  books  kept  for 
personal  use.  Barker  v.  Lewis  Storage  & 
Transfer  Co.,  79  Conn.  342,  65  A.  143.  Where 
refusal  of  a  corporation  to  register  a  trans- 
fer of  stock  constitutes  a  conversion,  the 
value  of  the  stock  with  interest  from  date 
of  refusal  constitutes  the  measure  of  dam- 
ages. Dooley  v.  Gladiator  Consol.  Gold 
Mines  &  Mill.  Co.  [Iowa]  109  N.  W.  864.  For 
unauthorized  sale  of  futures  by  a  broker, 
the  measure  is  the  difference  between  the 
price  paid  and  the  highest  market  price 
between  date  of  sale  and  date  the  broker 
received  the  last  letter  repudiating  the  sale 
and  stating  that  he  would  be  held.  Hurt  v. 
Miller,  105  N.  Y.  S.  775.  Where  brokers 
made  an  unauthorized  sale  of  stock,  the 
measure  is  the  difference  between,  the  price 
received  and  the  highest  market  price  a 
reasonable  time  thereafter,  and  not  a  rea- 
sonable time  after  learning  of  the  conver- 
sion. Burnham  v.  Lawson,  118  App.  Div. 
389,   103  N.  Y.  S.   482. 

27.  In  case  of  technical  conversion  where 
the  owner  receives  back  the  goods  in  as 
good  condition  as  they  were  in  when  taken, 
nominal  damages  and  costs  is  all  that  can 
be  recovered.  Sutton  v.  Great  Northern  R. 
Co.,  99  Minn.  376,  109  N.  W.  815. 

28.  For  removal  and  conversion  of  ore 
under  a  bona  fide  belief  of  right,  a  reason- 
able royalty  on  the  amount  recovered. 
Sandv  River  Cannel  Coal  Co.  v.  White  House 
Cannel  Coal  Co.,  30  Ky.  L.  R.  1308,  101  S. 
W.    319. 

29.  Young  V.  Pine  Ridge  Lumber  Co. 
[Tex.    Civ.   App.]    100    S.    W. 


Huber   Mfg 


'84. 
Co. 


[Neb.]    112 


30.  Lusch 
X.    W.    284. 

31.  See    7    C.   L.    1059 

32.  For  wrongful  detention  of  property 
the  damage  proven,  and  if  none  are  proven 
nominal  damages.  Hyde  v.  Elmer  [N.  M.] 
88  P.  1132.  Under  Kurd's  Rev.  St.  1905,  c. 
119,  §  22,  providing  that  if  property  re- 
plevied   was    held    for    the    payment    of   any 
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is  generally  the  value  of  the  use  of  the  property  less  cost  of  caring  for  it.^^  If  no 
actual  damages  are  proven,  nominal  damages  only  can  be  recovered.^*  If  no  willful 
wrong  or  fraud  be  shown,  punitive  damages  are  not  recoverable.^^  For  infringe- 
ment of  a  ferry  privilege,  compensation  for  tolls  lost  may  be  recovered.^''  For  in- 
fringement of  a  trade  mark,^^  at  least  nominal  damages,^®  but  punitive  damages 
may  not  be  awarded.^^ 

(§5)  G.  Libel  and  slander. *° — The  damages  recoverable  for  libel  and  slander 
include  compensation  for  injury  to  reputation.*^  Punitive  damages  are  recoverable 
in  case  of  actual  malice.*^  Where  punitive  damages  are  claimed,  evidence  of  the 
wealth  of  the  defendant  is  admissible.*^  Special  damages  due  to  repetition  of  the 
slander  by  others  are  not  recoverable.**     Limited  publication  is  to  be  considered.** 


money  the  judgment  may  be  in  the  altei-- 
native  that  plaintiff  pay  the  sum  for 
which  the  property  is  held  or  make  return 
of  the  property,  held,  where  property  taken 
by  the  sheriff  on  execution  was  replevied 
and  plaintiff  after  judgment  against  him 
failed  to  return  the  property,  the  measure 
of  damages  in  an  action  on  the  replevin 
bond  was  the  amount  of  the  alternative 
judgment  in  the  replevin  suit.  Martin  v. 
Hertz,  224  111.  84,  79  N.  E.  558.  Where  one 
holding  property  under  conditional  sale  sells 
the  same  after  more  than  one-fourth  the 
purchase  price  has  been  paid,  the  original 
vendor  may  not  retake  the  property  without 
tender  of  the  amount  paid  by  the  second 
vendee  less  value  of  use,  and  if  he  does 
such  amount  is  the  measure  of  damages.  95 
Ohio  Laws,  p.  60.  National  Cash  Register 
Co.  v.  Cervone,  76  Ohio  St.  12,  80  N.  E.  1033. 
For  conversion  the  value  of  the  property 
with  interest.  Corn  Exch.  Bk.  v.  Peabody, 
111  App.  Div.  553,  98  N.  Y.  S.  78;  Jones  v. 
Minnesota  &  M.  R.  Co.,  97  Minn.  232,  106 
N.  W.  1048. 

33.  In  claim  and  delivery,  an  instruction 
to  assess  damages  at  value  of  use  of  prop- 
erty from  time  of  taking  was  error  as  the 
jury  should  have  been  told  to  deduct  from 
such  value  expense  in  caring  for  it.  Hag- 
gerty  Bros.  v.  Lash,   34  Mont.   517,   87   P.   907. 

34.  Where  a  complaint  for  value  of  cer- 
tificates of  corporate  stock  was  on  the 
theory  of  complete  deprivation  of  property, 
and  after  issue  joined  defendant  returned 
the  certificates,  nominal  damages  only  could 
be  recovered.  Owen  v.  Williams  [Colo.]  89 
P.  778.  One  seeking  to  recover  for  articles 
not  returned  by  a  laundry  to  which  they 
were  sent  may  not  recover  where  he  does 
not  prove  the  value  of  goods  not  returned, 
the  only  proof  of  value  being  the  value  of 
all  goods  sent  and  it  not  appearing  that 
all  were  not  returned.  West  Side  Laundry 
Co.    v.    Calumet   Hotel    Co.,    103    N.    Y.    S.    820. 

35.  In  replevin  where  testimony  does  not 
show  willful  wrong,  fraud,  or  malice,  puni- 
tive damages  may  not  be  recovered.  Greg- 
ory v.   Woodbery    [Fla.]    43   So.   504. 

36.  Hatten  v.  Turman  [Ky.]  97  S.  W.  770. 
Damages  for  infringement  of  a  ferry  right 
are  presumed  from  diminution  In  receipts 
and  use  of  prohibited  ferry  by  the  pubiic. 
Id. 

37.  In  a  suit  by  Joint  owners  of  a  patent 
for  Infringement  thereof,  profits  which  ac- 
crued from  infringement  prior  to  the  date 
of  joint  ownership  cannot  be  recovered. 
Canda  Bros.  v.  Michigan  Malleable  Iron  Co. 
[C.   C.   A.]    152   F.    178.     In   an   action    for   in- 


fringement of  a  patent,  the  infringer  may 
not  deduct  from  profits  made  during  a  cer- 
tain period  losses  subsequently  incurred  in 
a  separate  transaction,  only  losses  occur- 
ring concurrently   may   be  deducted.     Id. 

38.  For  infringement  of  trade  mark,  at 
least  nominal  damages  though  no  actual  are 
shown.  Lampert  v.  Judge  &  Dolph  Drug  Co. 
[Mo.  App.]   100  S.  W.   659. 

39.  Punitive  damages  may  not  be  recov- 
ered for  infringement  of  a  trade  mark. 
Lampert  v.  Judge  &  Dolph  Drug  Co.  [Mo. 
App.]    100    S.    W.    659. 

40.  See  7  C.  L  1059.  See,  also.  Libel  and 
Slander,   8  C.  L.  713. 

41.  Loss  of  or  injury  to  reputation  are 
elements  in  slander  though  there  is  no  spe- 
cific proof  of  such  loss  or  injury.  Rosen- 
baum  V.  Roche  [Tex.  Civ.  App.]  101  S  W. 
1164.  In  an  action  for  libel  it  is  not  essen- 
tial to  a  recovery  for  injury  to  feelings  re- 
sulting from  the  publication  that  her  repu- 
tation be  worse  after  the  publication  than 
before.  McArthur  v.  Sault  News  Printing 
Co.  [Mich.]  112  N.  W.  126.  Proof  of  reputa- 
tion in  denial  of  slander  must  be  confined 
to  proof  of  the  trait  of  character  involved 
in  the  offense  charged  in  slander.  Earley  v. 
Winn,  129  Wis.  291,  109  N.  W.  633.  In 
slander  for  charging  one  with  liaving 
beaten  her  mother,  proof  of  her  reputation 
for  having  illtreated  her  mother  but  with- 
out     physical      abuse      is      admissible.        Id. 

42.  Under  Civ.  Code  §  3294,  providing 
that  malice  warranting  recovery  of  exem- 
plary damages  may  be  either  express  or  Im- 
plied, when  a  publication  actionable  per  se 
is  set  forth  in  an  action  for  libel,  malice  is 
presumed  and  exemplary  damages  may  be 
recovered.  Tingley  v.  Times  Mirror  Co. 
[Cal.]  89  P.  1097.  In  libel  where  actual  and 
punitive  damages  are  sought,  evidence  of 
prior  and  subsequent  publication  of  similar 
articles  is  admissible  on  the  question  of 
malice.     Id. 

43.  Where  punitive  damages  are  claimed 
in  libel,  evidence  as  to  wealth  of  defendant 
is  admissible  though  a  corporation.  Ting- 
ley    v.    Times    Mirror    Co.    [Cal.]    89    P.    1097. 

44.  Where  special  damages  sustained 
were  due  to  a  repetition  of  slander  by  third 
persons  which  repetition  was  actionable,  the 
consequences  thereof  were  not  chargeable 
to  the  defendant.  German  Sav.  Bk.  v.  Fritz 
[Iowa]    100    N.    W.    1008. 

45.  Under  Ann.  Code  Miss.  1892,  §  1301, 
making  it  a  misdemeanor  for  a  telegraph 
operator  to  disclose  the  contents  of  a  mes- 
sage to  any  one  except  the  sendee  in  an 
action     for    publishing    a    libelous     telegram 
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(§  5)  H.  Personal  injuries.*''' — For  personal  injuries  there  may  be  recovery 
for  mental  and  physical  pain  and  suffering/'  for  physical  inconvenience/^  and  for 
permanent  impairment  of  mental  and  physical  powers/^  for  necessary  and  reason- 
able ^o  expenditures/^  for  medical  care  and  attention  and  medicines/^  for  loss  of 
time  and  wages/^  and  where  injuries  are  permanent,  loss  resulting  from  impaired 


where  it  did  not  appear  that  the  contents 
were  known  to  anyone  except  the  operators, 
such  fact  should  be  considered.  Western 
Union  Tel.  Co.  v.  Cashman  [C.  C.  A.]  149 
F.  367. 

46.  See   7  C.   L.   1060. 

47.  Consolidated  Trac.  Co.  v.  Schritter, 
124  111.  App.  578;  Malone  v.  Sierra  R.  Co. 
[Cal.]  91  P.  522.  Mental  suffering-  which 
is  the  natural  result  of  physical  injury  is 
an  element  of  damages.  Cliicago  Consol. 
Trac.  Co.  V.  Schritter,  222  111.  364,  78  N.  E 
820.  Mental  suffering  is  an  element  where 
proof  shows  serious  injury,  great  pain  for 
two  years,  and  disfigurement.  St.  Louis,  etc., 
R.  Co.  V.  Leamons  [Ark.]  102  S.  W.  363. 
Mental  suffering  is  an  element  as  to  a  child 
four  years  of  age.  Gulf,  etc.,  R.  Co.  v.  Sau- 
ter    [Tex.   Civ.   App.]    103   S.   W.   201. 

48.  Damages  may  be  recovered  for  physi- 
cal or  personal  inconvenience.  McRae  v. 
Metropolitan  St.  R.  Co.,  125  Mo.  App  562, 
102  S.  W.  1032.  It  is  not  erroneous  to 
charge  that  the  fact  that  an  injured  person 
will  be  deprived  of  the  pleasure  and  satis- 
faction of  life  that  only  those  persons  can 
enjoy  who  are  possessed  of  a  sound  body. 
Pittsburgh,  etc.,  R.  Co.  v.  Cozatt,  39  Ind. 
App.   682,  79  N.   E.   534. 

49.  It  is  permissible  ,to  show  that  a 
nervous  condition  is  a  result  of  injuries. 
Galveston,  etc.,  R.  Co.  v.  Stoy  [Tex.  Civ. 
App.]  99  S.  W.  135.  Where  it  appeared  that 
appendicitis  resulted  from  an  injury  it  was 
competent  to  show  results  following  the 
di.sease.  Birmingham  R.  Light  &  Power  Co. 
v.    Moore    [Ala.]    42    So     1024. 

Deafness  resulting  from  a  nervous  shock 
is  a  proper  element.  Dreyfus  v.  St.  Louis 
&  S.  R.  Co.,  124  Mo.  App.  585,  102  S.,W.  53. 
Diminution  of  health  and  vigor  are  ele- 
ments where  one  contracted  pneumonia  in 
a  cold  waiting  room  and  was  ill  for  several 
weeks.  St.  Louis,  etc.,  R.  Co.  v.  Hook 
[Ark.]    104    S.   W.    217. 

50.  Recovery  may  not  be  had  for  medical 
expenses  in  the  absence  of  proof  of  the 
amount.  Gibler  v.  Terminal  R.  Ass'n  of  St. 
Louis  [Mo.]  101  S.  W.  37.  Recovery  for 
medical  services  and  nursing  should  be  con- 
fined to  reasonable  value  thereof  and  not 
what  was  actually  paid  York  v.  Everton, 
121  Mo.  App.  286,  97  S.  W.  604.  Money  paid 
out  for  medicines  cannot  be  recovered  where 
it  does  not  appear  tliat  tlie  medicines  were 
prescribed  or  necessary  or  that  the  amount 
paid  therefor  was  the  reasonable  value. 
Elzig  v.  Bales  [Iowa]  112  N.  W.  540.  The 
amount  paid  for  medical  services  is  not 
necessarily  the  measure  of  recovery.  The 
reasonableness  of  the  charge  must  be  estab- 
lished Storm  v.  Butte,  35  Mont.  385,  89  P. 
726.  Value  of  physician's  services  rendered 
an  injured  person  may  be  considered  if  the 
attention  given  was  reasonably  proper  un- 
der the  circumstances.  Allen  v.  Durham 
Trac.   Co.    [N.   C]    56    S.   E.    942. 

51.  An  instruction  submitting  the  ques- 
tion   of    expenditures    for    medical    expenses 


is  proper  where  it  is  alleged  and  proved 
that  such  expenses  have  been  incurred. 
Young  V.  Metropolitan  St,  R.  Co.  [Mo.  App.] 
103   S.  W.   135. 

52.  An  orphan  under  guardianship  of  a 
curator  may  recover  for  injuries  all  sums 
paid  for  medical  treatment  or  for  which 
liabilitiy  had  been  incurred  on  her  behalf. 
Stotler  V.  Chicago  &  A.  R.  Co.,  200  Mo.  107, 
98  S.  W.  509.  In  an  action  by  a  married 
woman  for  injuries,  evidence  held  to  show 
that  she  paid  medical  expenses.  Town  of 
Elba  v.  Bullard  [Ala.]  44  So.  412.  A  minor 
suing  by  his  next  friend  may  recover  for 
sums  paid  for  medical  services  and  medi- 
cines. Central  of  Georgia  R.  Co.  v.  McNab 
[Ala.]  43  So.  222.  Medical  treatment  can- 
not be  recovered  for  where  there  is  no  proof 
of  its  value,  or  that  any  sum  was  paid  or 
contracted  to  be  paid.  Gulf,  etc.,  R.  Co.  v. 
Craft  [Tex.  Civ.  App.]  102  S.  W.  170.  The 
right  to  recover  expense  of  medical  attend- 
ance is  not  affected  by  the  fact,  that  the 
Injured  party  has  paid  therefor.  Sotebier  v. 
St.  Louis  Transit  Co.,  203  Mo.  702,  102  S. 
W.  651.  Evidence  of  the  value  of  nurse 
hire  is  admissible  though  the  injured  per- 
son was  nursed  by  his  wife.  Indianapolis 
&  E.  R.  Co.  V.  Bennett,  39  Ind.  App.  141, 
79  N.  E.  389.  Where  injuries  render  a  per- 
son to  some  extent  unable  to  care  for  her- 
self necessitating  hiring  of  a  servant,  such 
fact  is  an  element  to  be  considered.  Kline 
V.  Santa  Barbara  Consol.  R.  Co.  [Cal.]  90 
P.    125. 

53.  An  injured  person  may  state  what 
vocation  he  followed  prior  to  injury.  St. 
Louis,  etc.,  R.  Co.  v.  Knowles  [Tex.  Civ. 
App.]  99  S.  W.  867.  The  fact  that  an  in- 
jured person  is  an  insurance  solicitor  and 
his  earnings  contingent  does  not  preclude 
recovery  for  loss  of  time.  Gregory  v. 
Slaughter,  30  Ky.  L.  R.  500,  99  S.  W.  247. 
A  milliner  may  recover  for  loss  of  business 
during  disability.  York  v.  Everton,  121  Mo. 
App.  286,  97  S.  W.  604.  An  injured  person 
may  testify  as  to  what  wages  he  had  re- 
ceived for  three  or  four  months  prior  to  his 
injury.  West  Pratt  Coal  Co.  v.  Andrews 
[Ala.]  43  So.  348.  The  fact  that  wages  have 
been  lost  may  be  assumed  where  the  uncon- 
tradicted testimony  shows  that  the  injured 
person  was  earning  certain  wages  and  was 
totally  disabled  by  the  injury.  Sotebier  v. 
St.  Louis  Transit  Co.,  203  Mo.  702,  102  S. 
W.  651.  Where  one  was  injured  by  being 
wrongfully  ejected  from  a  street  car  and 
testified  that  he  was  prevented  by  his  in- 
juries from  carrying  on  his  business  and 
lost  profits  thereby  and  it  appeared  that  he 
was  a  jobber  working  without  capital,  It 
was  proper  to  permit  him  to  show  that  he 
made  $500  per  month  before  the  Injury  and 
but  $50  or  $75  thereafter.  Chicago  Union 
Trac.  Co.  V.  Brethauer,  223  111.  521,  79  N. 
E.  287.  The  value  of  time  lost  by  the  in- 
jured person  as  distinguished  from  wages 
he  might  have  earned  is  an  element.  Sibley 
v.  Nason   [Mass.]   81  N.  E.   887.     Where  there 
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earnino-  abiliiv."*     In  sliort,  the  damages  recoverable  are  those  which  will  compen- 
sate the  injured  person.°^     Compensation  for  future  pain  and  suffering,^"  or  future 


was  no  evidence  as  to  what  an  injured  per- 
son earned  but  his  occupation  or  employ- 
ment was  proven,  he  was  entitled  to  more 
than  nominal  damages.  Malone  v.  Sierra  R. 
Co.  [Cal.]  91  P.  522.  A  complaint  for  In- 
juries to  a  minor  child  alleging  physical 
injuries  and  confinement  to  bed  authorizes 
recovery  for  loss  of  services,  nursing,  and 
other  medical  expenses.  Johnson  v.  St. 
Paul  &  W.  Coal  Co.  [Wis.]  Ill  N.  W.  722. 
54.  Evidence  as  to  wiiether  injuries  were 
permanent  held  for  the  jury.  Chenoweth  v. 
Sutherland  [Mo.  App.]  101  S.  W.  1105.  [Ad- 
vance sheets  only.]  Allegations  that  an 
injured  person  had  been  unable  to  work 
from  date  of  injury  and  would  be  for  a  long 
time  incapacitated  for  work  and  was  crip- 
pled for  life  are  sufficient  to  admit  proof 
of  earning  capacity  and  cliaracter  of  occu- 
pation. Union  Pac.  R.  Co.  v.  Stovall  [Colo.] 
89  P.  764.  In  an  action  for  injuries  the  de- 
fendant may  introduce  evidence  as  to  the 
plaintiff's  prior  physical  condition.  Mis- 
souri, K.  T.  R.  Co.  v.  Lindsey  [Tex.  Civ. 
App.]  101  S.  W.  86.3.  Issue  of  impaired 
earning  ability  properly  submitted  where 
fingers  fvere  in,iiire<l  and  -were  stiff  and 
crooked  and  and  one-half  years  after  the 
injury.  St.  Louis  &  S.  F.  R.  Co.  v.  Neeley 
[Tex.  Civ.  App.]  101  S.  W.  481.  On  the 
question  of  earning  capacity  of  a  man  em- 
ployed a  portion  of  liis  time  in  different 
lines  of  work,  it  is  permissible  to  show 
how  mucli  time  he  devoted  to  each  line 
and  what  he  received  in  each.  Galveston, 
etc..  R.  Co.  V.  Still  [Tex.  Civ.  App.]  100 
S.  W.  176.  Evidence  showing  condition  and 
nature  of  injuries,  character  of  business, 
and  effect  of  injuries  on  capacity  to  per- 
form business,  authorizes  recovery  for  di- 
minished earning  capacity.  International 
&  G.  M.  R.  Co.  V.  Cruseturner  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  987,  98  S.  W.  423. 
Diminished  earning  capacity  is  an  element 
for  permanent  injuries  disabling  one  from 
performing  labor  Town  of  Elba  v.  Bullard 
[Ala.]  44  So.  412.  Where  a  girl  fifteen  years 
of  age,  liealthy  and  capable  of  performing 
labor,  was  permanently  injured  and  earn- 
ing capacity  diminished,  she  could  recover 
therefor  thou,gh  it  did  not  appear  that  she 
ever  had  worked  or  would  be  compelled  to. 
Stotler  v.  Chicago  &  A.  R.  Co.,  200  Mo.  107, 
98  S.  W.  509.  Evidence  as  to  impaired  earn- 
ing capacity  held  for  the  jury.  St.  Louis, 
etc.,  R.  Co.  V.  Leamons  [Ark  ]  102  S.  W.  363. 
Where  the  fingers  of  a  four  year  old  child 
were  permanently  injured,  evidence  as  to 
musical  talent  was  admissible  on  the  ques- 
tion of  impaired  earning  capacity.  Gulf, 
etc.,  R.  Co.  V.  Sauter  [Tex.  Civ.  App.]  103 
S.  W.  201.  The  fact  that  an  injured  person 
is  not  wholly  incapacitated  for  work  does 
not  preclude  recovery  for  such  decreased 
earning  capacity.  Spencer  v.  Bruner  [Mo. 
App.]  103  S.  W.  578.  "Where  a  machinist 
had  his  thumb  und  little  finger  torn  oiT 
and  liad  been  unable  to  work  at  his  crado 
since  liis  injury  and  his  capacity  to  perform 
labor  of  any  kind  had  been  impaired,  held 
sufficient  to  justify  a  recovery  for  decreased 
earning  capacity.  Cliicago  Consol.  Trac.  Co. 
V.  Schritter.  222  111.  364,  78  N.  E.  820  Where 
two    pliyslclans   examined   an    injured   person 


and  testified  to  his  condition  and  the  in- 
jured person  and  his  wife  testified  as  to 
his  diminished  earning  capacity,  as  to  his 
annual  eai»«iing  in  liis  usual  vocation,  and 
inability  to  longer  pursue  it,  evidence  held 
sufficient  to  justify  recovery  for  diminislied 
earning  capacity.  Lewless  v.  Detroit 
United  R.  Co.,  146  Mich.  531,  109  N.  W.  1051. 
In  an  action  for  injuries  which  prevent  a 
person  from  following  his  usual  vocation, 
loss  of  earnings  is  an  element  of  damages 
and  evidence  of  average  monthly  earnings 
is  admissible.  Chicago,  etc.,  R.  Co.  v.  Stibbs, 
17  Okl.  97,  87  P  293.  Where  in  an  action 
for  injuries  resulting  from  coming  in  con- 
tact with  a  live  wire  experts  testified  that 
the  injured  person  might  recover  under 
proper  treatment,  it  was  proper  to  refuse 
an  instruction  that  no  recovery  could  be  liad 
for  permanent  injuries  as  she  would  prob- 
ably recover  within  two  or  three  years. 
Colorado  Springs  Elec.  Co.  v.  Soper  [Colo.] 
88   P.   165. 

55.  An  instruction  to  consider  nature 
and  extent  of  injuries  so  far  as  proved  his 
suffering,  loss  of  time,  and  inability  to 
work,  money  expended  for  medical  bills,  and 
allow  such  sum  as  would  reasonably  com- 
pensate so  far  as  alleged  and  proved,  was 
proper.  Donk  Bros.  Coal  &  Coke  Co.  v.  Thil, 
228  111.  233,  81  N.  E.  857.  For  injuries  re- 
sulting because  of  unskillful  operation  of  a 
surgeon,  compensation  for  bodily  and  men- 
tal pain  and  suffering  and  impairment  of 
ability  to  earn  money.  Dorris  v.  Warford, 
30  Ky.  L.  R.  912,  100  S.  W.  312.  Where  no 
loss  of  time  or  expense  is  alleged,  the  mea- 
sure is  reasonable  compensation  for  mental 
and  physical  pain  and  suffering  and  per- 
manent impairment  of  earning  capacity, 
and  compensation  for  temporary  injury  may 
not  be  recovered.  Cincinnati,  etc.,  R.  Co.  v. 
Giboney,  30  Ky  L.  R.  1005,  100  S.  W.  216. 
For  personal  injuries  such  damages  as  tlie 
jury  think  proper  under  the  evidence  not 
exceeding  the  amount  prayed.  Southern  R. 
Co.  V.  McGowan  [Ala.]  43  So.  378.  Pain, 
suffering,  disfigurement  and  pecuniary  loss. 
Payne  v.  Georgetown  Lumber  Co.,  117  La. 
983,  42  So.  475.  For  injuries  sustained  in 
a  collision  witli  a  street  car  at  a  crossing 
because  of  negligence  of  tlie  company,  tlie 
measure  is  compensation  for  injuries  to  per- 
son, horse,  wagon,  and  harness,  pain  and 
suffering  may  be  considered  as  well  as  medi- 
cal expense  and  loss  of  time.  Heidelbaugli 
V.  People's  R.  Co.  [Del.]  65  A.  587.  The 
measure  for  personal  injuries  negligently 
inflicted  is  reasonable  compensation  for  in- 
juries proved,  including  loss  of  time  and 
wages,  pain  and  suffering,  past  and  future, 
and  also  for  any  permanent  injuries.  Sim- 
eone  V.  Lindsay  [Del.]  65  A.  778:  Bowring  v. 
T^'ilmington  Malleable  Iron  Co.,  5  Pen.  (Del.) 
594.  66  A.  369.  For  personal  injuries,  rea- 
sonable compensation  for  injury,  including 
pain  and  suffering  and  all  disability  which 
may  result.  Reiss  v.  Wilmington  City  R. 
Co.  [Del.]  67  A.  153;  Smithers  v.  Wilming- 
ton City  R.  Co.  [Del.]  67  A.  167;  Heinel  v. 
People's  R.  Co.  [Del.]  67  A.  173.  An  in- 
struction to  consider  every  particular  and 
phase  of  the  injury,  loss  of  time,  impaired 
earning  capacity,  and  physical  powers,  pain. 


9  Ciir.  Law-. 


DAMAGES  §  5H. 


905 


loss  or  expense,^"  may  be  recovered,  providing  it  is  shown  with  reasonable  certainty 
that  such  pain  and  suffering  ^^  or  loss  will  result."^  Loss  of  time  and  inability  to 
work  during  minority  are  not  elements  of  damages  for  injury  to  infant.*"'  An  ag- 
gravation of  an  existing  disability  may  be  recovered  for.*'^  An  injured  person  can- 
not recover  for  aggravation  of  an  injury  resulting  from  his  own  negligence  in  ob- 
taining medical  attendance,"-  Init  the  wrongdoer  is  liable  for  all  the  consequences 
of  the  wrongful  act,*'^  though  the  injury  may  have  been  aggravated  by  unskillful 
treatment   of   attending   physicians.''*      Suffering   caused   by   unskillful   treatment 


and  suffering,  past  and  future,  and  personal 
disfigurement,  was  proper.  Pittsburgh,  etc., 
R.  Co.  V.  Collins  [Ind.]  80  N.  E.  415.  Such 
instruction  was  not  erroneous  as  not  re- 
quiring a  verdict  based  on  the  evidence.  Id. 
One  who  seeks  to  recover  for  the  death  of 
a  child  may  recover  damages  measured  by 
the  same  rule  as  if  the  action  had  been 
brought  by  the  decedent  during  his  life 
time.  Wilmot  v.  McPadden,  79  Conn.  367, 
65    A.    157. 

56.  Huggard  v.  Glucose  Sugar  Refining 
Co.,  132  Iowa,  724,  109  N.  ^\  475.  Where 
an  injured  person  was  still  suffering  from 
his  injuries  at  the  time  of  the  trial,  com- 
pensation for  future  suffering  was  properly 
allowed.  Donk  Bros.  Coal  &  Coke  Co.  v. 
Thil,    228    111.    233,    81    N.    E.    857. 

57.  Where  injuries  are  shown  to  be  per- 
manent and  the  injured  person  will  neces- 
sarily have  to  expend  money  for  future 
medical  treatment,  such  fact  may  be  con- 
sidered. Northern  Texas  Trac.  Co.  v.  Mul- 
lins  [Tex.  Civ.  App.]  99  S.  W.  433.  Loss  of 
future  earnings  is  to  be  considered  where 
injured  person  was  a  healthy  man  earning 
wages  at  the  time  he  was  injured  and  the 
injuries  were  permanent.  Dean  v.  Kansas 
City,  etc.,  R.  Co.,  199  Mo.  386,  97  S.  W.  910. 
Future  medical  treatment  is  an  element 
where  the  injured  person  is  a  hopeless  para- 
lytic and  will  continue  to  grow  worse. 
Sotebier  v.  St.  Louis  Transit  Co ,  203  Mo. 
702,  102  S.  W.  651.  Where  a  married  wo- 
man was  injured  it  was  competent  to  show 
the  extent  of  her  family  and  that  she  took 
care  of  them  prior  to  the  injury  and  had 
not  been  able  to  do  so  since.  Latimer  v. 
Metropolitan  St.  R.  Co.  [Mo.  App  ]  103  S. 
"W.  1102.  "^"here  an  injured  person  had  not 
fully  recovered  at  the  time  of  the  trial  an 
instruction  that  tlie  past  could  be  consid- 
ered was  proper.  Keokuk  &  Hamilton 
Bridge  Co.  v.  Wetzel,  228  111.  253,  81  N. 
E    864. 

58.  Future  suffering  is  not  an  element 
where  the  action  is  brought  fourteen  years 
after  the  injury  and  the  wound  has  entirely 
healed  up.  Gulf,  etc.,  R.  Co.  v.  Garrett  [Tex. 
Civ.  App.]  99  S.  W.  162  For  personal  in- 
juries damages  for  future  consequences  of 
such  injury  may  be  recovered  only  with 
respect  to  such  consequences  as  are  shown 
reasonably  certain  to  ensue.  Daigneau  v. 
Grand  Trunk  R.  Co.,  153  F.  593.  Recovery 
ma^'  be  had  only  for  such  future  pain  and 
suffering  as  Is  reasonably  certain  to  result 
as  distinguished  from  such  as  may  possibly 
result.  Chicago,  etc.,  R.  Co.  v.  Newsome 
[C.  C.  A.]  154  F.  665.  Where  in  an  action 
for  injuries  to  a  leg  it  was  a  matter  of 
conjecture  whether  amputation  would  be 
necessary,  testimony  of  a  physician  as  to 
the  process  of  amputation  and  its  effect  upon 
the  nervous  system  ■n^as  not  admissible. 
Elzig    V.    Bales     [Iowa]     112    X.    W.    540.      To 


justify  recovery  for  future  suffering,  it 
must  appear  with  reasonable  certainty  that 
such  consequences  will  follow.  Cordiner  v. 
Los  Angeles  Trac.  Co.  [Cal.  App.]  91  P.  436. 
Civ.  Code,  §  3283,  providing  for  recovery  for 
detriment  resulting  or  certain  to  result  does 
not  authorize  an  instruction  to  estimate 
prospective  damages  on  what  the  jury  be- 
lieved might  be  the  future  suft'ering.  Malone 
V.  Sierra  R.  Co.   [Cal.]    91  P.  522. 

59.  Testimony  that  an  injured  person  was 
a  tomato  grower  and  prior  to  receiving  his 
injuries  was  an  active  man  does  not  au- 
thorize recovery  for  diminished  earning 
capacity.  St.  Louis  S.  W.  Pi.  Co.  v.  Acker 
[Tex.  Civ.  App.]    99   S.  W.   121. 

60.  Richardson  v.  Nelson,  123  111.  App. 
550;  Id.  221  111.  254,  77  N.  E.  583. 

«1.  Actual  damage  resulting  may  be  re- 
covered though  they  would  have  been  much 
less  except  for  the  diseased  and  weakened 
condition  of  tlie  injured  person  at  the  time 
of  the  injurj\  Ross  v.  Great  Northern  R. 
Co.,  101  Minn.  122,  111  N.  W.  951.  Where  it 
appeared  that  an  injured  person  had  been 
previously  injured  in  the  same  place  and 
had  recovered  therefor,  an  instruction  was 
required  that  he  could  recover  only  for  in- 
crease or  aggravation  of  troubles  which 
existed  when  he  received  the  injuries  sued 
for.  St.  Louis  S.  W.  R.  Co.  v.  Johnson  [Tex.] 
17  Tex.  Ct.  Rep.  167,  97  S.  W.  1039.  For 
maintaining  a  dangerous  sidewalk  a  city  is 
liable  for  injury  caused  though  the  person 
injured  was  at  the  time  suffering  from  a 
disease  which  aggravated  the  consequences 
of  the  injury.  City  of  Roswell  v.  Daven- 
port  [N.  M.]    89   P.  256. 

«2.  Louisville  &  N.  R.  Co  v.  Mount  [Ky.] 
101   S.   W.    1182. 

63.  Where  a  complaint  alleged  that  an 
injured  person  had  been  rendered  impotent 
and  proof  thereof  was  introduced,  it  was 
not  error  to  refuse  to  instruct  the  jury  to 
dis'regard  such  evidence.  Postal  Telegraph- 
Cable  Co.  V.  Likes,  225  111.  249.  80  N.  E.  136. 
Where  one  was  thrown  from  a  street  car 
an  injury  to  the  shoulder  was  a  proper  ele- 
ment of  damages  whether  caused  directly 
by  the  fall  or  by  ligating  the  arm  after  tlie 
fracture  was  reduced.  O'Donnell  v.  Rhode 
Island  Co.  [R.  I.]  66  A.  578.  Where  it  was 
claimed  that  as  a  result  of  the  accident  the 
injured  person  gave  birth  to  a  still  born 
fhild  evidence  as  to  the  child's  weight  and 
whether  it  was  well  developed  was  material 
on  the  question  whether  the  accident  -as 
the  cause  of  its  being  still  born.  Chicago 
Union  Trac.  Co.  v.  Ertrachter,  228  111.  114, 
81  N.  E.  S16.  The  fact  that  blood  poisonins 
subsequently  develops  from  an  injury  does 
not  preclude  recovery  unless  the  treatment 
given  was  negligent.  Rosier  v.  Metropoli. 
tan    St.    R.    Co.    [Mo.    App.]    101    S.    W.    1111. 

64.  In  an  action  for  personal  injuries 
evidence    of   the    condition    of   the    injury    up 
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by  physician  of  injury  sustained  by  reason  of  defendant's  negligence  is  an  ele- 
ment of  damages,  if  ordinary  care  was  used  in  the  selection  of  physician.®" 
Medical  expenses  may  be  recovered  though  discharged  in  bankruptcj'-,^®  but  not  if 
the  injured  person  incurred  no  liability  therefor.*''  Loss  of  time  is  an  element 
though  the  injured  person  has  received  full  pay  from  his  employer  during  disabil- 
ity/® but  is  not  an  element  if  no  pecuniary  loss  was  sustained  because  of  such  loss  • 
of  time.®®  Mere  unhappiness  resulting  from  impaired  freedom  of  action  is  not 
an  element.'"  The  damages  recoverable  for  impaired  earning  ability  is  the  differ- 
ence between  the  wages  the  injured  person  was  capable  of  earning  before  and  after 
the  injury."^ 

§  6.  Inadequate  and  excessive  damages.'- — Verdicts  for  damages  will  be 
interfered  with  only  where  they  show  willful  disregard  of  the  evidence/^  or  are  so 
grossly  disproportionate  to  the  actual  damage  shown  as  to  clearly  indicate  passion 
or  prejudice.'*     An  excessive  verdict  may  be  cured  by  remittitur,"  unless  it  is  based 


to  the  time  of  trial  and  to  what  extent  that 
condition  was  due  to  the  negligent  act  and 
to  what  extent  due  to  malpractice  of  at- 
tending surgeon  is  admissible.  Chicago,  M. 
&  St.  P.  R    Co.  V.  Hell   [C.  C.  A.]    154  F.  626. 

65.  Village  of  Bethany  v.  Lee,  124  111. 
App.    397. 

66.  An  injured  person  is  not  precluded 
from  recovering  medical  bills  by  the  fact 
that  such  debts  have  been  discharged  in 
bankruptcy.  Sibley  v.  Nason  [Mass.]  81  N. 
E.    887. 

67.  Expenses  of  nursing  is  not  an  ele- 
ment where  the  injured  person  is  cared  for 
by  members  of  his  own  family  and  there 
is  not  contract  to  pay  them.  Gibney  v.  St. 
Louis  Transit  Co.,   204  Mo.   704,   103   S.   W.   43. 

68.  An  injured  person  is  not  precluded 
from  recovering  for  lost  time  because  of  the 
fact  that  his  employer  continues  to  pay  him 
his  salarv  as  a  gratuity.  Gulf,  etc.,  R.  Co. 
V.  Wittnebert  [Tex.  Civ.  App.]   104  S.  W.  424. 

69.  In  an  action  for  personal  injuries 
profits  in  a  lunch  business  cannot  be  re- 
covered, it  not  appearing  that  the  injured 
person  had  particular  skill  in  preparing  food 
or  that  the  business  could  not  have  been 
as  successfully  conducted  by  employes. 
Weir  v.  Union  R.  Co.,  188  N.  Y.  416,  81  N. 
E.    168. 

70.  Unhappiness  resulting  from  impaired 
freedom  of  action  and  from  being  deprived 
of  social  intercourse  with  his  friends  are 
not  elements.  Indianapolis  St.  R.  Co.  v.  Ray, 
167   Ind.   236.   78   N.   E.    978. 

71.  For  diminished  earning  capacity  the 
difference  in  earnings  before  and  after  the 
injury.  Town  of  Elba  v.  BuUard  [Ala.]  44 
ScL  412.  An  injured  person  was  properly 
prt-mitted  to  testify  that  several  years  prior 
to  the  accident  he  was  earning  $40  per  week 
as  a  wheelwright  and  had  been  earning 
more  since  as  a  broker  as  tending  to  show 
earning  capacity  at  time  of  injury.  Southern 
n.  Co.  v.  Stockdon,  106  Va.   693,  56  S.  E.  713. 

72.  See    7    C.    L.    1063. 

73.  Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser 
[Ind  ]  78  N.  E.  1033.  City  of  Columbus  v. 
Allen  [Ind.  App.]  81  N.  E.  114.  Where  a 
jury  in  an  action  for  injuries  awards  in- 
adequate damages,  the  court  may  refuse 
to  receive  the  verdict  and  direct  the  jury  to 
reconsider  it.  Douglas  v.  Metropolitan  St. 
R.  Co..  104  N.  T.  S.  452.  The  damages 
awarded    must    be    sustained    by    ascertained 


and  established  facts.  Poels  v.  Brown 
[Neb.]  Ill  N.  W.  798.  Verdict  sustained  on 
conflicting  evidence  of  medical  experts  as  to 
character  of  plaintiff's  injuries.  Johnstone 
v.  Seattle,  R.  &  S.  R.  Co.  [Wash.]  87  P.  1125. 
Where  there  was  some  evidence  that  the 
value  of  the  property  destroyed  equalled 
the  amount  of  the  verdict,  it  will  not  be  set 
aside  as  excessive.  Hennessey  v.  Baugh  & 
Sons  Co.,  29  Pa.  Super.  Ct.  310.  Findings  of 
chancellor  upon  question  of  damages  upon 
dissolution  of  injunction  will  not  be  dis- 
turbed unless  wholly  against  weight  of  evi- 
dence. Marks  v.  Chicago  Yacht  Club,  121 
111    App.    308. 

Recovery  held  adequate:  Five  hundred  dol- 
lars for  permanent  injury  to  elbow  of  boy 
eleven  years  of  age,  which  injury  caused  con- 
stant pain.  Richardson  v.  Missouri  Fire  Brick 
Co.,  122  Mo.  App.  529,  99  S.  ^\  778.  One  thou- 
sand one  hundred  thirty-five  dollars  for 
slight  Injuries  to  a  married  woman  where  it 
did  not  appear  that  subsequent  fits  of  hysteria 
was  the  result  of  the  injury.  Des  Moineaux 
V.  New  York  City  R.  Co.,  118  App.  Div.  848, 
103  N.  Y.  S.  618.  Three  thousand,  five  hun- 
dred dollars  held  a  suflScient  award.  Smith 
V.  Smith.  116  App.  Div.  165,  101  N.  Y.  S.  521. 
One  thousand  dollars  for  injuries  result- 
ing in  hemorrhages  from  the  lungs.  Schier- 
loh  V.  Interurban  St.  R.  Co.,  115  App.  Div. 
455,    101    N.    Y.    S^    437. 

74.  Ordinarily  a  new  trial  will  not  be 
awarded  because  of  inadequacy  of  damages 
for  a  tort.  Lufkin  v.  Hitchcock  [Mass.]  80 
N.  E.  456.  Where  the  verdict  of  the  jury 
is  excessive,  a  new  trial  may  be  granted  on 
motion.  Von  Au  v.  Magenheimer,  115  App. 
Div.  84,  100  N.  Y.  S.  659.  An  award  which 
is  not  so  excessive  as  to  indicate  passion, 
partiality,  or  prejudice,  will  not  be  disturbed. 
Southern  R.  Co.  v.  Clarke,  106  Va.  496,  56  S. 
E.   274. 

Recovery  held  inadequate:  Two  hundred 
fifty  dollars  for  Injuries  to  spine  and  ribs, 
broken  arm.  and  great  pain  suffered,  where 
It  appeared  that  a  juror  was  guilty  of 
misconduct.  Bird  v.  "Texas  Midland  R.  Co. 
[Tex.  Civ.  .-Vpp.]  99  S.  W.  734.  Two  hundred 
dollars  for  two  ribs  broken,  back  and  spine 
injured,  confined  to  bed  for  six  weeks,  had 
frequent  fainting  spells,  and  sustained  per- 
manent injury  to  knee.  Tourtelotte  v.  West- 
chester Elec.   R.   Co..   105  N.   Y.   S.   50. 
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upon  passion  or  prejudice  or  a  misconception  of  the  evidence.'^     The  holdings  as 
to  excessiveness  of  verdicts  are  grouped  in  the  notes/" 


75.  An  appellate  court  •n'ill  require  a  re- 
duction only  •where  the  verdict  seems  un- 
reasonably large  under  th  most  favorable 
aspect  of  the  testimony.  Galveston,  etc.,  R. 
Co.  v.  Still  [Tex.  Civ.  App.]  100  S.  TV.  176. 
Where  a  verdict  is  plainly  in  excess  of  the 
amount  recoverable  as  to  interest,  the  court 
may  properly  allow  a  remittitur.  Bush  v. 
Brandecker,  123  Mo.  App.  470,  100  S.  W.  48. 
Code  1906,  §  4910,  authorizing-  the  supreme 
court  to  reverse  iinless  a  portion  of  the 
verdict  is  remitted,  is  void  as  preventing  a 
complete  disposition  of  rights  in  the  forum 
provided  by  organic  law.  Yazoo  &  M.  V.  R. 
Co.  V.  Wallace  [Miss.]  43  So.  469:  Dalgneau 
v.    Grand    Trunk    R.    Co.,    153    F.    593. 

76.  Belt  R.  Co.  v.  Charters,  123  111.  App. 
322 

77.  Recoveries  Held  "Sot  Excessive. 
Breacli  of  contract:  Three  hundred  fifty 
dollars  for  breach  of  building  contract 
where  proof  showed  that  fourteen  windows 
leaked.  Forbes  v.  Kunter  [Ky.]  102  S.  W.  246. 
One  thousand,  six  hundred  dollars  for  breach 
of  warranty  that  all  colts  of  a  stallion 
would  be  black,  brown,  or  bay,  that  seventy- 
five  per  cent  of  all  mares  bred  would  pro- 
duce colts,  and  breach  of  agreement  not  to 
sell  stallion  of  same  breed,  within  twenty 
miles  of  buver's  residence.  Merchants'  Nat 
Bk.  V.  Ford^  SO  Ky.  K  R.  55S,  99  S.  W.  260. 
One  hundred  fifty  dollars  for  wrongfully  cut- 
ting out  a  subscriber's  telephone.  Cumber- 
land Tel.  &  T.  Co.  V.  Hobart  [Miss.]  42  So.  349. 
For  death  of  a  minor  child  it  was  proper  to 
allow  $178  for  burial  expenses  and  transpor- 
tation of  the  body  to  the  parent's  home. 
Dean  v.  Oregon  R.  &  Nav.  Co.  [Wash.]  87  P. 
824.  Three  thousand  four  hundred  sixty- 
eight  dollars  and  fifty-five  cents  held  to  be 
the  value  of  water  diverted  in  excess  of  the 
contract  right  to  divert.  Union  Water  Power 
Co.  v.  Lewiston,  101  Me.  564,  66  A.  67.  One 
thousand  dollars  for  infringement  of  ferry 
right  for  five  years  where  receipt  had  dim- 
inished about  $1.50  per  day.  Hatten  v.  Tur- 
man    [Ky.]    97   S.  W.   770. 

Torts  in  general:  Eight  thousand  dollars 
for  breach  of  marriage  promi.se  and  seduction 
by  one  worth  $15,000.  Langigan  v.  Neeley 
[Cal.]    89   P.    441. 

Conversion:  Three  hundred  dollars  for  con- 
version of  a  machine,  that  being  the  contract 
price.  Norris  v.  St.  Joseph  &  G.  I.  R.  Co. 
[Mo  App]   101  S.  W.  159. 

Malicious  prosecution:  Twelve  thousand 
five  hundred  dollars  for  malicious  prosecu- 
tion for  arson.  Carp  v.  Queen  Ins.  Co.  [Mo.] 
101  S.  W.  78.  One  hundred  and  fifty  dollars 
for  malicious  prosecution.  Coyle  v.  Shelen- 
burg.  30  Pa.  Super.  Ct.  246. 

Alienation  of  affections:  Five  thousand  dol- 
lars for  alienation  of  affections  of  a  husband 
where  proof  showed  malicious  intermeddling 
and  deliberate  attempt  to  belittle  the  wife 
and  cause  separation.  Klein  v.  Klein  [Ky.] 
101  S.  'W.  382.  Three  thousand  dollars  for 
alienation  of  affections  of  a  husband  by  his 
parents.  "White  v.  White  [Minn.]  112  N.  W. 
627.  Five  thousand  dollars  for  willful  assault 
and  battery  from  which  great  pain  and  per- 
manent impairment  of  sight  was  suffered, 
and  for  which  punitive  damages  could  be 
awarded.     Doerhoefer   v.   Shewmaker,   29    Ky. 


I-..  R.  1193,  97  S.  W.  7.  Five  hundred  dollars 
for  violent  assault,  without  provocation,  sub- 
jecting plaintiff  to  indignity  and  humiliation. 
Coal  Belt  Elec.  R.  Co.  v.  Young,  126  111.  App. 
651.  Five  hundred  dollars  as  punitive  dam- 
ages for  assault.  Cody  v.  Gremmler,  121  Mo. 
App.   359,   99  S.  W.   46. 

Libel  and  slander:  One  thousand  dollars 
for  slander  in  charging  a  white  woman 
with  having  intercourse  with  a  negro. 
Smitley  v.  Pinch  [Mich.]  112  N.  W.  686.  Five 
hundred  dollars  for  slander.  Flannigan  v. 
Stauss  [T\'is.]  Ill  N.  W.  216.  That  a  woman 
slandered  as  to  chastity,  is  "a  woman  ex- 
tremely common  if  not  coarse,"  is  insuffi- 
cient to  show  that  $500  is  excessive.  Id. 
Five  thousand  dollars  for  libel  denouncing 
a  man  as  a  political  trickster  and  as  a  man 
of  vile  and  criminal  character.  Meriwetlier 
V.  Publishers:  George  Knapp  &  Co.,  120  Mo. 
App.  354,  97  S.  W.  257.  Five  hundred  dol- 
lars for  wanton  and  unprovoked  use  of 
words  slanderous  per  se.  Conwisher  v. 
Johnson,  127  111.  App  602.  One  thousand 
dollars  for  unauthorized  display  of  plain- 
tiff's photog-raph.  Rhodes  v.  Sperry  & 
Hutchinson  Co.,  104  N.  Y.  S.  1102.  Five 
hundred  dollars  for  false  imprisonment 
over  night.  Robie  v.  Canadian  Northern  R. 
Co.,  101  Minn.  534,  111  N.  W.  1134.  Two 
tliousand  five  hundred  dollars  for  false  im- 
prisonment ■where  plaintiff  was  maliciously 
and  wantonly  arrested  while  making  a  com- 
plaint to  an  ofl^icer.  Smith  v.  Macomber 
[R.  I.]  66  A.  570.  One  thousand  dollars  for 
false  imprisonment  where  after  release  tlie 
plaintiff  suffered  from  nervousness.  Illinois 
Cent.   R.   Co.   v.   Wilson    [Ky.]    103   S.   W.    364. 

Injury  to  trees:  Two  hundred  and  fifty 
dollars  held  not  excessive  for  destruction 
of  ornamental  trees.  Alberts  v.  Husenetter 
[Neb.]  110  N.  W.  657.  Two  thousand  dol- 
lars for  injury  to  an  orchard  by  fire  where 
testimony  was  conflicting  as  to  value  of 
trees.  Louisville  &  N.  R.  Co.  v.  Beeler  [Ky] 
103   S.  W.  300. 

Injuries  to  animals:  For  killing  a  cow  a 
verdict  for  $80  is  supported  by  testimony 
of  the  owner  that  the  cow  was  worth  $150 
and  testimony  of  the  company  that  she  was 
worth  but  $75.  Texarkana  &  Ft.  S.  R  Co. 
V.  Bell  [Tex.  Civ.  App.]  101  S.  W.  1167.  One 
hundred  and  five  dollars  for  loss  of  three 
steers  valued  at  from  $30  to  $35  per  head. 
Hax  V.  Quincy,  etc.,  R.  Co.,  123  Mo.  App. 
172,  100  S.  W.  693.  Seventy-five  dollars  for 
a  horse  where  testimony  as  to  value  ranged 
from  $35  to  $100.  Southern  R.  Co.  v.  Taylor 
[Ala.]    42   So.   625. 

Breach  of  duty  owed  passenger:  Five 
hundred  dollars  for  wrongful  ejection  of  a 
woman  passenger  where  she  was  without 
money  and  was  aided  in  telegraphing  her 
husband  and  obtaining  a  night's  lodging. 
Marlow  v.  Southern  Pac.  Co.  [Cal.]  90  P. 
928.  One  thousand  five  hundred  dollars  for 
wrongful  ejection  of  a  passenger,  with 
abusive  language  and  violent  conduct,  the 
circumstances  warranting  punitive  dam- 
ages. St.  Louis,  etc.,  R.  Co.  v.  Mynott 
[Ark.]  102  S.  W.  380.  Three  hundred  dol- 
lars for  wrongful  ejection  from  train. 
Southern  Pac.  Co.  v.  Craner  [Tex.  Civ.  App.] 
101   S.   W.   534.     Two   hundred   and   fifty   dol- 
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lars  for  Carsing-  and  threatening  a  woman 
because  of  refusal  to  pay  fare  of  a  child 
with  her.  St.  Louis  S.  W.  R.  Co.  v.  Granger 
[Tex.  Civ.  App.]  100  S.  W.  987.  Two  hun- 
dred and  fifty  dollars  for  wrongful  ejection 
of  a  boy  from  a  train.  St.  Louis  S.  W.  R. 
Co.  V.  Furlow  [Ark.]  99  S.  W.  689.  Seventy- 
five  dollars  where  a  passenger  was  carried 
two  miles  beyond  his  destination  and  con- 
tracted sickness  while  walking  back.  St. 
Louis,  etc.,  R.  Co.  v.  Knight  [Ark.]  99  S.  W. 
684.  Two  thousand  four  hundred  and  ninety- 
six  dollars  for  failure  to  furnish  cars  for 
transportation  of  timber  where  the  evi- 
dence showed  that  timber  deteriorated  that 
much  in  value.  St.  Louis,  etc.,  R.  Co.  v. 
Wynne  Hoop  &  Cooperage  Co.  [Ark.]  99  S. 
W.  375.  Seven  hundred  and  seventy-five 
dollars  for  insult  and  abuse  of  passenger. 
Georgia  R  &  Elec.  Co.  v.  Baker,  1  Ga.  App. 
832,  58  S.  E.  88.  Six  hundred  dollars  where 
passenger  was  put  off  at  wrong  station  and 
contracted  sickness  driving  to  her  destina- 
tion. St.  Louis  S.  W.  R.  Co.  v.  Foster  [Tex. 
Civ.  App.]  103  S.  W.  194  One  hundred  and 
seventy-five  dollars  for  wrongful  ejection  of 
passenger  from  street  car  after  he  had  pre- 
sented a  good  transfer.  Arnold  v.  Rhode 
Island  Co.    [R.  I.]   66  A.  60. 

Delay  lu  delivering  telcgrnin:  Two  hun- 
dred and  fifty  dollars  for  delay  in  deliver- 
ing a  telegram  whereby  one  was  prevented 
from  attending  a  funeral  and  there  was 
evidence  for  the  jury  on  the  question  of 
punitive  damages.  Doster  v.  Western  Union 
Tel.  Co.  [S.  C]  57  S.  E.  671.  One  thousand 
dollars  for  delay  in  delivering  a  telegram 
which  prevented  one  from  being  present  at 
his  brother's  funeral.  Western  Union  Tel. 
Co.  V.  Caldwell  [Ky.]  102  S.  W.  840.  One 
thousand  dollars  for  delay  in  delivering  a 
telegram  which  prevented  a  son  from  reach- 
ing his  mother,  to  whom  he  was  very  much 
attached,  until  after  her  death.  Western 
Union  Tel.  Co.  v.  Blackmer  [Ark.]  102  S.  W. 
366.  Two  thousand  dollars  for  delay  in  de- 
livering a  telegram  preventing  one  from 
attending  his  mother's  funeral.  Western 
Union  Tel.  Co.  v.  Hardison  [Tex.  Civ.  App.] 
101  S.  W.  541.  Five  hundred  dollars  for 
delay  in  delivering  a  telegram  which  pre- 
vented a  husband  being  present  during  the 
last  hours  of  his  wife's  life  and  at  her  fun-- 
eral.  Arkansas  &  L.  R.  Co.  v.  Stroude  [Ark.] 
100  S.  W.  760.  One  thousand  nine  hundred 
and  ninety-five  dollars  for  delay  in  trans- 
mitting a  telegram  which  prevented  a  par- 
ent from  being  present  before  his  son's 
death.  Western  Union  Tel.  Co.  v.  Sloss 
[Tex.  Civ.  App  ]   100  S.  W.  354. 

Personal  injiirien:  Two  thousand  five  hun- 
dred dollars  for  painful  and  permanent  in- 
jurie.s.  Miller  v.  Canton,  123  Mo.  App.  325, 
100  S  "W^  571.  Three  thousand  dollars  for 
permanent  injuries,  ribs  broken,  flesh  lost 
since  injury,  and  disease  contracted  as  re- 
sult of  injury.  Galveston,  etc.,  R.  Co.  v. 
Gracia  [Tex.  Civ.  App]  100  S.  W.  198.  Six 
hundred  and  forty  dollars  for  injury  to  boy 
wlien  based  upon  doctor's  bill  and  wages 
lost  by  reason  of  his  being  unable  to  work. 
Chicago  Union  Trac.  Co  v.  Brody,  123  111. 
App.  331.  One  thousand  one  hundred  and 
fifty  dollars  for  pain  suffered  by  child  three 
years  old,  resulting  from  broken  leg.  Vil- 
lage of  East  Alton  v.  Franklin,  126  111.  App. 
564.  Seven  thousand  dollars  permanent  in- 
juries    affecting     personal     appearance     and 


comfort  and  causing  great  mental  and  physi- 
cal pain.  St.  Louis,  etc.,  R.  Co.  v.  Andrews 
[Tex.  Civ.  App.]  99  S.  W.  871.  Eight  hun- 
dred dollars  for  severe  cuts  and  bruises 
about  head  and  body,  some  teeth  knocked 
loose,  and  $125  for  medical  expenses.  Win- 
frey V.  St.  Louis  Transit  Co.,  122  Mo.  App. 
388,  99  S.  W.  458.  Seven  hundred  dollars 
for  injuries  causing  great  pain,  severe 
if  not  permanent.  City  of  Brownsville  v. 
Arbuckle,  30  Ky.  L.  R.  414,  99  S.  W.  239. 
Four  hundred  dollars  for  injuries  necessi- 
tating physician's  care  and  confinement 
for  several  days  and  destruction  of  buggy. 
Henderson  City  R.  Co.  v.  Lockett,  30  Ky. 
L.  R.  321,  98  S.  W.  303.  Two  thousand 
five  hundred  dollars  for  serious  and  perma- 
nent injuries.  Houston,  etc.,  R.  Co.  v. 
Wilkins  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
247,  98  S.  W.  202.  One  thousand  dollars  for 
large  gash  on  face,  one  eye  slightly  but 
permanently  injured,  shoulder  and  hip  hurt, 
prevented  from  working  for  seventeen 
weeks.  Kielty  v.  Buehler-Cooney  Const. 
Co.,  121  Mo.  App.  58,  97  S.  W.  998.  Five 
hundred  dollars  for  slight  injuries  and  men- 
tal and  physical  pain  suffered.  Wallace  v. 
B^ch,  30  Ky.  L.  R.  948,  97  S.  W.  418.  Six 
thousand  five  hundred  dollars  for  injuries 
to  healthy  girl  thirteen  years  of  age  re- 
sulting in  inflammtion  of  sciatic  nerve.  In- 
tense suffering,  and  necessitating  use  of 
crutch.  Louisville  R.  Co.  v.  Owens,  29  Ky. 
L.  R.  1294,  97  S.  W.  356.  Five  thousand  one 
hundred  dollars  for  injuries  which  reduced 
weight  of  a  woman  from  one  hundred  and 
tliirty  to  one  hundred  and  ten  pounds  in 
eight  months,  rendering  her  unable  to  work, 
sexual  organs  disordered,  cure  could  be  ef- 
fected only  by  a  dangerous  operation. 
Louisville  St.  R.  Co.  v.  Brownfield,  29  Ky. 
L.  R.  1097,  96  S.  W.  912.  Three  thousand 
four  hundred  dollars  for  permanent  inju- 
ries tending  to  shorten  life,  organic  heart 
trouble  having  developed.  Montgomery 
Trac.  Co.  V.  Bozeman  [Ala.]  44  So.  559. 
Fifteen  thousand  dollars  for  injury  to  mar- 
ried woman  twenty-nine  years  old  who 
prior  to  accident  was  in  good  health  and 
did  all  her  housework  and  earned  $300  per 
year  doing  millinery  work,  who  became 
after  injury  a  confirmed  invalid  unable  to 
work  or  walk  without  suffering  pain.  Chi- 
cago Union  Trac.  Co.  v.  May,  125  111.  App. 
144.  Three  thousand  seven  hundred  and 
twenty-five  dollars  for  injuries  causing  ap- 
pendicitis necessitating  an  operation.  Bir- 
mingham R.,  Light  &  Power  Co.  v.  Moore 
[Ala  ]  42  So.  1024.  Three  thousand  three 
hundred  and  seventy-five  dollars  for  perma- 
nent injuries  resulting  in  miscarriage  and 
necessitating  medical  .treatment  for  six- 
teen months.  Sparks  v.  North  Tonawanda, 
106  N.  Y.  S.  44.  Five  thousand  two  hundred 
dollars  for  injuries  resulting  from  coming 
in  contact  with  live  wire.  Injured  person 
was  continuously  sick  after  the  injury. 
Dover  v.  Gloucester  Elec.  Co.,  155  P.  256. 
Five  thousand  dollars  for  severe  bodily  In- 
juries. St.  Louis,  etc.,  R.  Co.  v.  Price  [Ark.] 
104  S.  W.  157.  Five  thousand  dollars  for 
permanent  hernia,  circumstances  authoriz- 
ing punitive  damages.  Louisville,  etc.,  R. 
Co.  V,  Kessee  [Ky.]  103  S.  W.  261.  Seven 
thousand  five  hundred  dollars  for  permanent 
injuries  to  womb  resulting  in  miscarriage. 
O'Gara  v.  St.  Louis  Transit  Co.,  204  Mo.  724. 
103   S.   W.    54.      Four   thousand   two   hundred 
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and  four  dollars  and  -sixty-six  cents  for  loss 
of  services  and  companionsliip  of  wife,  and 
for  expenditure  of  $1,000  attorney's  fees 
held  not  excessive.  Wood  v.  Maine  Cent.  R. 
Co.,  101  Me.  469,  64  A.  833.  Seven  thousand 
five  hundred  dollars  for  severe  and  perma- 
nent injuries.  Reinhardt  v.  Central  Land 
Co.  [N.  J.  Law]  64  A.  990.  One  thousand 
dollars  for  bruised,  cut,  and  torn  flesh. 
Hedges  v.  Metropolitan  St.  R.  Co.,  125  Mo. 
App.  583,  102  S.  W.  1086.  A  verdict  of 
$1,200  for  injuries  to  aged  and  iufirni  pas- 
senger. Toledo,  Bowling  Green  &  So.  Trac. 
Co.  V.  McFall,  8  Ohio  C.  C.  (N.  S.)  271.  One 
thousand  dollars  for  loss  of  child's  serv- 
ices, for  four  years,  nine  months.  Johnson 
V.  St.  Paul  &  W.  Coal  Co.  [Wis.]  Ill  N.  W. 
722.  Two  thousand  six  hundred  dollars  for 
injuries  causing  a  floating  kidney,  iiaggett 
V.  St.  Paul  City  R.  Co.,  101  Minn.  532,  111 
N.  W.  1132.  Three  thousand  dollars  for  se- 
rious if  not  permanent  injuries.  Curtis  v. 
Barber  Asphalt  Pay.  Co.  [Wash.]  87  P.  345. 
Six  thousand  dollars  reduced  to  $4,500  for 
injuries  to  a  child  caused  by  coming  in  con- 
tact with  live  wire,  Colorado  Springs  Elec. 
Co.  v.  Soper  [Colo.]  88  P.  161.  Five  thousand 
dollars  for  injuries  resulting  in  femoral 
hernia.  Hodd  v.  Tacoma  [Wash.]  88  P.  842. 
One  thousand  and  twenty-five  dollars  for 
broken  ribs  and  other  injuries.  Ashley  v. 
Aberdeen    [Wash.]    90   P.    210. 

Temporary  pain  and  disability:  One  thou- 
sand two  hundred  and  fifty  dollars  for  inju- 
ries rendering  one  unable  to  follow  his  usual 
occupation,  and  requiring  a  serious  and 
painful  operation  to  effect  a  cure.  Louis- 
ville R.  Co.  v.  Pulliam,  30  Ky.  L.  R.  1325,  101 
S.  W.  295.  Six  hundred  dollars  for  injuries 
not  significant,  painful,  or  permanent.  John- 
son V.  St.  Paul  Gaslight  Co.,  98  Minn.  512, 
108  N.  W.  816.  Three  hundred  and  fifty  dol- 
lars for  injuries  to  foot.  Four  weeks'  time 
lost  at  $40  per  week  and  $35  doctor's  bills. 
Barry  v.  Kurshan,  103  N.  Y.  S.  120.  Two 
thousand  five  hundred  dollars  for  injuries 
causing  a  weakened  physical  condition  ne- 
cessitating the  injured  person  to  cease 
work.  Murphy  v.  South  St.  Paul  [Minn.]  112 
N.  W.  259.  Five  hundred  dollars  for  inju- 
ries to  one  keeping  him  from  work  six 
weeks  and  $75  doctor's  bill.  Norman  v.  Bel- 
lingham  [Wash.]  89  P.  559. 

Complete  and  permanent  disability:  Ten 
thousand  dollars  for  permanent  and  com- 
plete destruction  of  physical  ability.  Sote- 
bier  v.  St.  Louis  Transit  Co.,  203  Mo.  702, 
102  S.  W.  651.  Fifteen  thousand  dollars 
where  one  has  suffered  intense  pain  and 
had  been  rendered  an  invalid  and  cripple  for 
life.  International  &  G.  N.  R.  Co.  v.  Hugen 
[Tex.  Civ.  App  ]  100  S.  "V^^  1000.  Six  thou- 
sand dollars  for  death  of  man  twenty-two 
years  of  age  earning  $50  to  $100  per  month. 
International  &  G.  N.  R.  Co.  v.  Hays  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  605,  98  S.  W.  911. 
Fifteen  thousand  for  severe  injuries  to  feet, 
hands,  legs,  and  body,  where  evidence  tended 
to  show  that  condition  would  grow  worse 
and  ultimately  result  In  paralysis  and 
death.  Galveston,  etc.,  R.  Co.  v.  Garrett 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  616,  98  S. 
W.  932.  Five  thousand  dollars  where  in- 
jury transforms  plaintiff  from  a  strong  man 
in  prime  of  life  and  in  good  health  to  a  sick, 
prematurely  aged  man,  wholly  deaf  in  one 
ear,  partially  in  the  other,  and  with  an  in- 
guinal   hernia    so    large    that    It    interferes 


with  his  movements.  Chicago  Union  Trac. 
Co.  V.  Lowenrosen,  125  111.  App.  194.  Twenty 
thousand  dollars  for  complete  destruction  of 
physical  ability  of  man  forty-nine  years  of 
age  earning  $2,000  per  year.  Galveston,  etc., 
R.  Co.  V.  Cherry  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  505,  98  S.  W.  898.  Five  thousand  dol- 
lars where  section  hand  was  struck  by  a 
piece  of  coal  thrown  from  passing  train, 
rendered  unable  to  work  or  walk  without 
aid,  inflammation,  pain  and  sleeplessness  re- 
sulted, several  hundred  dollars  medical  ex- 
penses. Dean  v.  Kansas  City,  etc.,  R.  Co., 
199  Mo.  386,  97  S.  W.  910.  Twenty-seven 
thousand  five  hundred  dollars  for  loss  of 
both  legs  below  the  knee.  Union  Pac.  R. 
Co.  V.  Connolly  [Neb.]  109  N.  W.  368.  Sev- 
enteen thousand  dollars  for  injuries  result- 
ing in  a  perfect  physical  and  mental  condi- 
tion becoming  a  physical  and  mental  wreck, 
where  the  evidence  showed  that  such  sum 
was  not  in  excess  of  present  worth  of  earn- 
ings based  on  expectancy  of  life.  Dupuis  v. 
Saginaw  Valley  Trac.  Co.,  146  Mich.  151,  13 
Det.  Leg.  N.  767,  109  N.  W.  413.  Thirty-two 
thousand  nine  hundred  and  sixteen  dollars 
for  injuries  resulting  in  paralysis  from 
small  of  back  down,  bladder  so  injured  that 
urine  could  not  be  controlled,  bowels  uncon- 
trollable, sexual  powers  lost,  constant  pain 
endured,  and  nursing  for  remainder  of  life 
required.  Huggard  v.  Glucose  Sugar  Refin- 
ing Co.,  132  Iowa,  724,  109  N.  W.  475.  Ten 
thousand  dollars  for  permanent  disability  of 
locomotive  engineer  forty-four  years  of  age 
earning  $1,800  per  year.  Texas  &  N.  O.  R. 
Co.  V.  Middleton  [Tex.  Civ.  App  ]  103  S.  W. 
203.  Twenty  thousand  nine  hundred  and 
fifty  dollars  for,  leg  crushed  and  amputated, 
toe  of  other  foot  lost,  severe  wounds  on 
head,  intense  suffering,  child  four  years  old. 
Missouri,  K.  &  T.  R.  Co.  v.  Nesbit  [Tex.  Civ. 
App  ]  97  S.  W.  825.  A  verdict  of  $13,500 
for  injuries  of  a  disabling  character  to  a 
locomotive  engineer  in  the  prime  of  life, 
though  perhaps  larger  than  the  judges  of 
the  reviewing  court  would  have  named,  does 
not  under  the  circumstances  of  this  case  in- 
dicate passion  or  prejudice  on  the  part  of 
the  jur5%  or  any  such  error  in  computation 
as  would  require  a  remittitur.  Lake  Shore, 
etc.,  R.  Co.  V.  Burtscher,  8  Ohio  C.  C.  (N.  S.) 
137. 

Hearing  and  eyesight:  Two  thousand  five 
hundred  dollars  where  hearing  and  eyesight 
were  permanently  impaired.  Galveston,  etc., 
R.  Co.  V.  Bean  [Tex.  Civ.  App.]  99  S.  W.  721. 
Five  thousand  dollars  for  deep  burn  on  leg. 
injury  to  eyesight,  and  loss  of  hearing  of 
locomotive  engineer.  Texas  &  N.  O.  R.  Co. 
V.  Walton  [Tex.  Civ.  App.]  104  S.  W.  415. 
Verdict  for  $5,000  for  loss  of  eye.  Hocking 
V.  "V^^ndsor  Spring  Co.    [Wis.]    Ill  N.  W.   685. 

Injuries  to  head:  Two  thousand  four  hun- 
dred dollars  for  injury  and  disfigurement  of 
face  causing  partial  deafness  and  great 
pain.  St.  Louis,  etc.,  R.  Co.  v.  Leamons 
[Ark.]  102  S.  W.  363.  Ten  thousand  dollars 
where  portion  of  skull  was  removed,  sight, 
hearing,  and  nervous  system  impaired,  and 
permanent  Incapacity  from  following  voca- 
tion. Indianapolis  St.  R.  Co.  v.  Kane  [Ind.] 
80  N.  E.  841.  Twenty  thousand  dollars 
where  bright,  intelligent  boy  eight  years  of 
age  lost  both  legs.  Pittsburgh,  etc.,  R.  Co. 
V.  Simons  [Ind.]  79  N.  E.  911.  Nine  thou- 
sand five  hundred  dollars  for  death  of  a  mail 
clerk  thirty-two  years  of  age  earning  $1,000 
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per  year.  Malott  v.  Central  Trust  Co.  [Ind.] 
79  N.  E  369.  Four  thousand  two  hundred 
dollars  for  permanent  and  painful  injury  to 
head  from  which  the  injured  person  had 
suffered  and  would  continue  to  suffer.  Pel- 
tomaa  v.  Katahdin  Pulp  &  Paper  Co.,  149 
P.  282.  Four  thousand  five  hundred  dollars 
for  broken  nose,  nerves  destroyed,  mind 
weakened,  and  sight  impaired.  Latimer  v. 
Metropolitan  St.  R.  Co.  [Mo.  App.]  103  S.  W. 
1102.  Five  thousand  dollars  for  injuries  to 
jaw,  lip,  and  neck,  rendering  it  impossible 
for  the  injured  person  to  turn  his  head 
without  turning  his  entire  body  a  year  after 
the  injury.  Commercial  Tel.  Co.  v.  Davis 
[Tex.  Civ.  App]  16  Tex.  Ct.  Rep.  645,  96  S. 
W.  939.  Two  thousand  two  hundred  and 
fifty  dollars  for  injuries  to  head  and  neck 
necessitating  medical  attention  for  six 
months.  Louisville  &  E.  R.  Co.  v.  Vincent, 
29  Ky.  L.  R.  1049,  96  S.  "W.  898.  Five  thou- 
sand dollars  for  severe  bruises  about  head, 
face,  and  arms,  and  loss  of  arm.  Missouri, 
K.  &  T.  R.  Co.  v.  Schroeder  [Tex.  Civ.  App.] 
100  S.  "W.  808.  Fourteen  thousand  for  inju- 
ries to  the  head  resulting  in  fracture  of 
skull  and  hemorrhage,  bone  would  never 
form,  condition  would  probably  grow  worse 
until"  insanity  or  death  resulted.  Van  De 
Bogart  V.  Marinette  &  Menominee  Paper  Co. 
[Wis.]  112  N.  W.  443.  One  thousand  dollars 
for  cut  on  head,  tooth  knocked  out,  hips 
bruised,  and  other  injuries  where  defendant 
did  not  insist  that  damages  were  excessive. 
Kelly  v.  Butte,  34  Mont.  530,  87  P.  968.  Three 
thousand  dollars  for  scalp  wounds  and  in- 
jury to  spine  causing  partial  loss  of  con- 
trol of  bladder  and  bowels.  Louisville  R. 
Co.  V.  Bohon,  30  Ky.  L.  R.  862,  99  S.  W.  915. 
Spinal  and  nervous  in.niries:  Three  thou- 
sand five  hundred  dollars  for  permanent  in- 
juries to  spine  resulting  in  loss  of  con- 
trol of  bowels  and  bladder.  Louisville  R. 
Co.  v.  Worley  [Ky.]  101  S.  W.  926.  Three 
thousand  five  hundred  dollars  for  permanent 
injuries,  painful  and  disfiguring  and  affect- 
ing the  nervous  system.  Parmelee  Co.  v. 
Wheelock,  127  111.  App.  500.  Ten  thousand 
dollars  for  permanent  injury  to  memory, 
nerves  of  motion,  voice,  hearing,  and  eye- 
sight of  plaintiff  who  suffered  fracture  of 
the  skull  and  concussion  of  brain  by  being 
wrongfully  ejected  from  a  train.  (Chicago 
Union  Trac.  Co.  v.  Brethauer,  125  111  App. 
204.  Two  thousand  dollars  for  injuries  to 
boy  of  fourteen,  laying  him  up  for  four 
weeks  and  resulting  in  curvature  of  spine 
and  wasting  of  muscles.  Hanchett  v.  Haas, 
125  111.  App.  Ill;  Id.,  219  111.  546,  76 
N.  E.  845.  Three  thousand  seven  hundred 
and  fifty  dollars  for  injuries  to  child  caus- 
ing nervous  affliction,  slight  curvature  of 
spine,  and  enlarged  chest.  Colorado  Springs 
Elec.  Co.  v.  Soper  [Colo.]  88  P.  165.  Eight 
thousand  dollars  for  severe  injuries  to  spine 
and  chest  of  a  boy  fourteen  years  old  from 
which  he  suffered  acute  pain  and  from  which 
he  would  never  recover.  Ferguson  v.  Truax 
[Wis.]  110  N.  W.  395.  One  thousand  five 
hundred  dollars  for  painful  bruises  on  back 
from  which  plaintiff  had  not  recovered  five 
months  after  injury  and  would  not  recover 
for  three  months  longer.  Loss  of  wages  of 
$300.  Mack  v.  Chicago,  etc.,  R.  Co.,  123  Mo. 
App.  531,  101  S.  W.  142.  Two  thousand  five 
hundred  dollars  for  Injuries  to  foot,  spinal 
system,  back  and  kidneys.  Kentucky  &  I. 
Bridge  &  R.  Co.  v.  Nuttall,  29  Kv.  L.  R.  1167, 


96  S.  W.  1131.  Four  thousand  dollars  for 
injuries  destroying  health  and  nervous  sys- 
tem of  woman  and  rendering  lier  in  need  of 
constant  care.  Kupke  v.  St.  Louis  Transit 
Co.,   122  Mo.  App.   355,   99  S.   W.    472. 

Fractures,  dislocations,  and  injuries  to  or 
loss  of  limbs:  Seven  thousand  five  hundred 
dollars  for  both  legs  of  boy  fourteen  years 
of  age.  Macon  &  B.  R.  Co.  v.  Parker,  127 
Ga.  471,  56  S.  E.  616.  Four  thousand  dollars 
for  broken  leg,  head  wound,  and  injuries  to 
fliigh,  foot  crushed,  under  treatment  sev- 
eral moifths.  Burleigh  v.  St.  Louis  Transit 
Co..  124  Mo.  App.  724,  102  S.  W.  621.  Ten 
thousand  dollars  where  ligaments  holding 
bones  of  foot  are  torn,  and  plaintiff  could 
not  walk  without  crutch  for  seven  months 
and  use  of  foot  will  always  give  pain.  Field 
V.  Winheim,  123  111.  App.  227.  Three  thou- 
sand dollars  where  plaintiff,  a  laborer,  re- 
ceived serious  and  painful  injuries  and  one 
of  his  legs  is  permanently  injured  and  his 
capacity  for  work  reduced.  Chicago,  etc.,  R. 
Co.  V.  Steckman,  125  111.  App.  299.  Ten  thou- 
sand dollars  to  plaintiff,  twenty-fovir  years 
old,  earning  twenty  cents  per  hour  who  by 
reason  of  injury  lost  his  left  arm,  plaintiff 
being  left  handed,  and  received  injury  to 
leg  from  which  he  constantly  suffers.  Re- 
public Iron  &  Steel  Co.  v.  Lee,  126  111.  App. 
297.  Five  hundred  dollars  for  injuries  to 
ankle,  leg,  hip,  and  neck,  necessitating  loss 
of  work  and  causing  much  pain  and  incon- 
venience. Southern  R.  Co.  v.  Johnson  [Ky.] 
101  S.  W.  929.  One  thousand  dollars  for 
sprained  ankle  where  there  was  evidence  of 
willfulness.  Atlanta,  etc.,  R.  Co.  v.  Potts 
[Ga  ]  57  S.  E.  686.  Five  hundred  dollars  for 
injuries  to  knee.  Tliompson  v.  Poplar  Bluff 
[Mo.  App.]  101  S.  W.  709.  Fifteen  thousand 
dollars  for  loss  of  leg  of  brakeman  twenty- 
tlaree  years  old,  $230  expended  for  medical 
services.  Missouri,  K.  &  T.  R.  Co.  v.  Harris 
[Tex.  Civ.  App.]  101  S.  W.  506.  Six  hundred 
dollars  for  Injury  to  fingers,  which  were 
stiff  and  crooked,  one  and  one-half  years 
after  the  injury,  $50  wages  lost.  St  Louis 
&  S.  F.  R.  Co.  V.  Neely  [Tex.  Civ.  App.]  101 
S.  W.  481.  Seven  tliousand  dollars  for  frac- 
tured leg  and  collar  bone  and  scalp  wound, 
eyesight  and  hearing  impaired,  injured  per- 
son rendered  an  invalid.  Galveston,  etc.,  R. 
Co.  V.  Powers  [Tex.  Civ.  App.]  101  S.  TV. 
250.  Fifteen  thousand  dollars  for  collar 
bone  broken  in  two  places  and  right  arm 
broken,  use  of  arm  permanently  impaired, 
disease  resulted.  Injured  person  fifty  years 
of  age  earning  from  $4,000  to  $8,000  per 
^•ear.  Galveston,  etc.,  R.  Co.  v.  Young  [Tex. 
Civ.  App.]  100  S.  W.  993.  Two  thousand 
five  hundred  dollars  for  permanent  injury  to 
hand.  Confined  for  several  weeks.  Gregory 
v.  Slaughter,  30  Ky.  L.  R.  500,  99  S.  W.  247. 
Eight  thousand  dollars  for  Injuries  to  knee 
preventing  person  from  following  vocation 
for  which  he  had  fitted  himself  and  causing 
great  shock  to  nervous  system.  Galveston, 
etc.,  R.  Co.  V.  Stoy  [Tex  Civ.  App.]  99  S.  W. 
135.  Ten  thousand  dollars  for  loss  of  foot 
and  great  suffering  of  boy  ten  years  of  age. 
St.  Louis,  etc.,  R.  Co.  v.  Sparks  [Ark]  99  S. 
W.  73.  Ten  thousand  dollars  for  loss  of 
right  arm  above  elbow.  At  time  Injured 
person  was  twenty-one  years  of  age  and 
earning  $80  to  $100  per  month.  St.  Louis 
S.  W.  R.  Co.  V.  Groves  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  895,  97  S.  W.  1084.  Four  hun- 
dred   dollars    for    Injuries    to    ankle    causing 
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great  pain  and  inconvenience  to  date  of 
trial  two  months  after  the  injurj-.  Weis- 
kopf  V.  Ritter,  29  Ky.  L.  R.  1268,  97  S.  "W. 
1120.  Four  thousand  five  hundred  dollars 
for  both  legs  broken,  severe  cut  in  groin, 
one  leg  permanently  shortened,  $1,000  lost 
wages,  and  $143  for  medical  treatment. 
Burke  v.  St.  Louis  S.  W.  R.  Co.,  120  Mo. 
App.  683,  97  S.  W.  981.  One  thousand  five 
hundred  dollars  for  fractured  leg  permanently 
distorted.  Morgan  v.  Hager  &  Sons  Hinge 
Mfg.  Co..  120  Mo.  App.  590,  97  S.  W.  638.  Two 
thousand  dollars  for  permanent  injuries  to 
knee  so  that  leg  cannot  be  extended,  and 
producing  constant  pain  and  will  probably 
grow  worse.  Winn  v.  Metropolitan  St.  R. 
Co.,  121  Mo.  App.  623,  97  S.  W.  547.  Fifteen 
thousand  dollars  for  leg  and  injuries  to 
head.  Central  of  Georgia  R.  Co.  v.  Fore- 
hand [Ga.]  58  S.  E.  44.  One  thousand  nine 
hundred  dollars  for  broken  leg  of  boy 
twelve  years  of  age  causing  it  to  become 
shorter.  Louisville  R.  Co.  v.  Hofgesand 
[Ky.]  104  S.  W.  361.  One  thousand  two  hun- 
dred and  fifty  dollars  for  smashed  hand  and 
permanently  injured  fingers  of  child  four 
years  of  age.  Gulf,  etc.,  R.  Co.  v.  Sauter 
[Tex.  Civ.  App.]  103  S.  W.  201.  Six  thou- 
sand dollars  for  loss  of  arm  of  longshore- 
man twenty-two  years  old,  earning  $25  per 
week  during  season  of  navigation  on  the 
Great  Lakes.  The  Buffalo,  147  F.  304.  A 
verdict  of  $1,000  in  favor  of  a  woman  in- 
jured by  reason  of  a  defective  sidewalk  is 
not  excessive  where  the  injury  consisted  of 
a  broken  elbow,  whicli  has  caused  her  great 
pain  and  will  prevent  her  ever  straighten- 
ing her  arm  or  opening  or  closing  her  hand, 
and  as  a  consequence  she  has  become  de- 
pendent upon  charity,  and  the  fact  that  she 
is  being  supported  in  an  infirmary  at  pub- 
lic expense  does  not  deprive  her  of  her  right 
to  recover.  City  of  Toledo  v.  Fuller,  7  Ohio 
C.  C.  (N.  S.)  598.  Four  thousand  dollars  for 
broken  leg  and  other  severe  injuries.  Oolitic 
Stone  Co.  v.  Ridge  [Ind.  App.]  80  N.  E.  441. 
Three  hundred  dollars  for  severe  ankle 
sprain,  injured  person  confined  to  her  bed 
for  eight  or  ten  days,  and  her  ankle  being 
weak  and  sore  for  a  much  longer  period. 
Evansville  Elec.  R.  Co,  v.  Lerch  [Ind.  App.] 
81  N.  E.  225^  Five  thousand  dollars  for  in- 
jury to  person  twenty-two  years  old,  ankle 
dislocated,  and  lower  end  of  fibula  fractured, 
ligament  Joining  tibia  to  foot  broken  which 
would  probably  never  unite  and  would  cause 
suffering  for  many  years.  City  of  Blooming- 
ton  V.  Woodworth  [Ind.  App.]  81  N.  E.-  611. 
Two  thousand  dollars  for  fractured  leg  and 
ligaments  torn  loose  from  the  ankle.  North- 
rup  V.  Hayward,  99  Minn.  299,  109  N.  W.  241. 
Thirteen  thousand  five  hundred  dollars  for 
loss  of  leg  of  man  sixty-four  years  old  earn- 
ing $1,200  to  $1,500  per  yeai-.  Other  leg 
broken,  wrist  broken,  suffered  acute  pain  for 
several  months  in  hospital.  Parker  v.  Fair- 
banks Morse  Bldg.  Co.,  130  Wis.  525,  llO  N. 
W.  409.  Eight  thousand  five  hundred  dol- 
lars for  loss  of  leg  of  man  thirty-six  years 
of  age.  Ode.gard  v.  North  Wisconsin  Lum- 
ber Co.,  130  Wis.  659,  110  N.  W.  809.  Four 
thousand  dollars  for  broken  leg.  Leg  short- 
ened and  ankle  stiffened,  and  was  result  of 
pain  ten  months  after  the  injury.  City  of 
Louisville  v.  Adams,  30  Ky.  L.  R  1129.  100 
S.  W.  218.  Eight  thousand  five  hundred  dol- 
lars for  injured  leg.  broken  ribs,  injured 
head,  and  Internal  injuries,  earning  capacity 


reduced  one-half.  Foster  v.  Chicago,  etc.,  R. 
Co.  [Iowa]  111  N.  W.  415.  Five  thousand  dol- 
lars for  loss  of  hand  of  laborer  forty  years 
of  age  earning  good  wages.  Walker  v.  Sim- 
mons Mfg.  Co.  [Wis.]  Ill  N.  W.  694.  Nine 
thousand  three  hundred  and  thirty-eight 
dollars  and  sixty  cents  for  loss  of  leg  below 
the  knee.  In  hospital  seven  weeks  and  suf- 
fered pain.  After  healing  stump  caused 
pain.  McCoy  v.  New  York  Cent.,  etc.,  R.  Co 
103  N.  Y.  S.  1083.  Three  thousand  dollars 
for  compound  fracture  of  leg,  though  in- 
jury may  not  be  permanent,  but  earning  ca- 
pacity will  be  diminished.  Maloney  v.  Stet- 
son &  Post  Mill  Co.  [Wash.]  90  P.  1046.  One 
thousand  two  hundred  dollars  for  bruised, 
strained,  and  dislocated  knee.  Alabama  g' 
So.   R.   Co.   V.  Davis,   127  Ga.   89,   55   S.  E.   1046. 

Recoveries  Held  Excessive.  Breach 
of  duty  to  passenger:  Two  thousand  five 
hundred  dollars  for  slapping  a  passenger 
where  there  was  some  provocation.  Louis- 
ville &  N.  R.  Co.  v.  Williamson,  29  Ky.  L.  R. 
1165,  96  S.  W.  1130.  Five  hundred  dollars 
for  refusal  of  sleeping  car  conductor  to  give 
plaintiff  a  berth  for  which  he  had  con- 
tracted, refusal  being  due  to  a  mistake  of 
the  company's  agent.  Pullman  Co.  v.  Pen- 
nock  [Tenn.]  102  S.  W.  73.  Five  hundred 
dollars  for  ejectment  from  street  car,  no 
force  or  insulting  language  used.  Camden 
Interstate  R.  Co.  v.  Frazier,  30  Ky.  L.  R. 
186,  97  S.  W.  776.  Two  thousand  dollars 
for  catching  cold  because  of  insufficiently 
heated  railway  coach.  Frigstad  v.  Great 
Northern  R.  Co.,  101  Minn.  40,  111  N.  W.  838. 

Torts  in  greneral:  One  thousand  dollars 
for  provoked  assault  on  a  passenger  where 
punitive  damages  could  not  be  recovered. 
Mitchell  v.  United  Rys.  Co.,  125  Mo.  App.  1, 
102  S.  W.  661.  Six  hundred  dollars  for  as- 
sault where  injuries  were  neither  severe  nor 
permanent.  Nagle  v.  Cohn  [R.  I  ]  67  A.  419. 
Two  hundred  dollars  held  excessive  by  $150 
for  obstruction  of  a  way  where  it  appeared 
that  there  was  left  enough  room  to  pass. 
Poole  v.  Greer  [Del.]  65  A.  767.  Five  hun- 
dred dollars  for  malicious  prosecution  where 
there  was  no  humiliation  and  actual  dam- 
ages proved  amounted  to  $20.  Sasse  v.  Rog- 
ers [Ind.  App.]  81  N.  E  590.  Two  thousand 
five  hundred  and  ten  dollars  for  improper 
burial  of  a  child.  Wright  v.  Beardsley 
[Wash.]    89  P.  172. 

Injuries  to  property:  Three  hundred  dol- 
lars for  a  house  burned  where  the  undis- 
puted evidence  showed  it  to  be  worth  but 
$200.  Dodd  &  Co.  V.  Read  [Ark.]  98  S.  W. 
703.  Evidence  Insufficient  to  sustain  a  ver- 
dict for  injuries  to  a  carriage  caused  by  a 
collision  with  an  automobile.  Mendleson  v. 
Van  Rensselaer,  118  Ap,..  Div.  516,  103  N.  Y. 
S.  578.  Six  hundred  dollars  for  injuries  to 
property  Virhich  a  carpenter  testified  could 
be  repaired  for  $25  but  which  the  owner  tes- 
tified was  worth  $155.  Spencer  v.  San  Fran- 
cisco Brick  Co.  [Cal.]  89  P.  851.  Seventy- 
five  dollars  for  injuries  to  a  mule,  the  high- 
est proved  value  of  which  was  $100  and 
which  was  afterwards  sold  for  $35.  Atlanta 
Ice  &  Coal  Co.  v.  Mixon,  126  Ga.  457,  55  S.  E. 
237. 

Personal  injuries:  Thirty  thousand  dol- 
lars for  injuries  rendering  a  woman  fifty- 
two  years  of  age  an  invalid,  but  as  to  the 
permanency  of  the  injuries  the  testimony  of 
experts  was  conflicting.  Gibney  v.  St.  Louis 
Transit  Co..  204  Mo.  704,  103  S.  W.  43.    Twen- 
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ty-one  thousand  dollars  for  injury  resulting 
from  miscarriage  and  an  aggravation  of  a 
dislocated  kidney  not  causing  total  disabil- 
ity. Tester  v.  PJiode  Island  Co.  [R.  I.]  67 
A.  444.  Seven  thousand  dollars  held  exces- 
sive, for  loss  of  part  of  foot  causing  merely 
a  slight  limp.  Belt  R.  Co.  of  Chicago  v. 
Charters,  123  111.  App.  322.  Twelve  thou- 
sand five  hundred  dollars  for  internal  inju- 
ries and  two  ribs  broken  and  verdict  based 
on  conflicting  expert  testimony.  Masteller 
V.  Great  Northern  R.  Co.,  100  Minn.  236,  110 
N.  W.  869  Two  hundred  and  twenty-nine 
dollars  for  loss  of  society  of  wife  where 
evidence  showed  that  she  was  confined  to 
bed  for  three  weeks  and  did  not  go  out  for 
three  or  four  weeks,  but  there  was  no  evi- 
dence of  loss  of  services.  Schulz  v.  Union  R. 
Co.,  104  N.  Y.  S.  722. 

Fractiire.s,  dislocations,  and  injuries  to 
and  loss  of  limbs:  One  thousand  five  hun- 
dred dollars  for  mashed  and  bruised  toes  but 
no  bones  broken.  St.  Louis,  etc.,  R.  Co.  v. 
Snell   [Ark.]   100  S.  W.  67. 

Injuries  to  head:  Eight  thousand  dollars 
for  scalp  wound  completely  healed  and  per- 
manent injury  to  shoulder.  No  evidence  as 
to  how  much  earning  capacity  had  been  di- 
minished. Southern  R.  Co.  v.  Goddard,  30 
Ky.  L.  R.  126,  97  S.  "W.  392. 

Reduced  verdicts:  Four  hundred  and  fifty 
dollars  held  excessive  by  $200  Injuries  to 
land  caused  by  construction  of  a  road  bed 
in  such  manner  that  land  was  washed  away. 
Dickinson  v.  Pere  Marquette  R.  Co.  [Mich.] 
14  Det.  Leg.  N.  252,  111  N.  W.  1078  Five 
hundred  dollars  reduced  to  $300  for  flooding 
land  and  causing  inconvenience  in  getting 
to  and  from  premises.  International  &  G.  N. 
R.  Co.  V.  Stewart  [Tex.  Civ.  App.]  101  S.  W. 
282. 

Torts  in  general:  Fifteen  thousand  dol- 
lars reduced  to  $5,000  for  assault  on  woman 
passenger  on  a  vessel  in  her  state  room  by 
unknown  assailant  and  subsequent  acts  of 
aggravation  by  officers.  The  Western  States, 
151  F.  929.  Five  hundred  dollars  reduced  to 
$100  for  assault  on  a  passenger  where  no 
serious  injury  was  suffered.  Burfeindt  v. 
New  York  City  R.  Co.,  52  Misc.  651.  101  N. 
Y.  S.  589.  One  thousand  dollars  reduced  to 
$500  for  illness  of  temporary  character  re- 
sulting from  being  required  to  leave  a  train 
because  of  negligence  in  exchange  of  tick- 
ets. Shannon  v.  Northern  Pac.  R.  Co. 
[Wash.]   87  P.   351. 

Personal  injuries:  Three  thousand  dollars 
reduced  to  $2,000  for  broken  ribs  and  eight 
weeks'  time  lost  at  $25  per  week.  Fcddeck 
V.  St.  Louis  Car  Co.,  125  Mo.  App.  24.  102  S. 
W.  675.  Six  thousand  five  hundred  dollars 
reduced  to  $4,500  for  sprained  back  Daig- 
neau  v.  Grand  Trunk  R.  Co.,  153  F.  593.  Two 
thousand  dollars  reduced  to  $1,000  for  inju- 
ries not  permanent  to  hip  Joint  and  spine. 
Yarbrough  v.  Swift  &  Co.  [La.]  44  So.  121. 
Nine  thousand  eight  hundred  and  sixty-six 
dollars  and  thirty-three  cents  for  serious 
and  painful  injuries  reduced  to  $6,000.  Wood 
V.  Maine  Cent.  R.  Co..  101  Me.  469,  64  A.  833. 
Seven  thousand  five  hundred  and  fifty-eight 
dollars  and  ninety-two  cents  for  severe  and 
painful  injuries  to  woman  reduced  to  $4,500. 


Id.  Thirty  thousand  dollars  reduced  to 
$20,000  for  burns  inflicting  painful  aud  per- 
uiaueut  injuries  and  incapacitating  from 
labor.  Strand  v.  Great  Northern  R.  Co  ,  101 
Minn.  85,  111  N.  W.  958.  One  thousand  five 
hundred  dollars  reduced  to  $1,000  for  inju- 
ries from  which  one  was  confined  in  a  hos- 
pital about  two  weeks.  Comrade  v.  Atlas 
Lumber  &  Shingle  Co.  ["V\^ash.]  87  P.  517. 
Two  thousand  seven  hundred  dollars  re- 
duced to  $1,700  for  severe  but  not  perma- 
nent scalds.  Meyers  v.  Syndicate  Heat  & 
Power  Co.   [Wash.]   91  P.  549. 

liOss  of  or  injuries  to  limbs:  Fifteen  thou- 
sand dollars  reduced  to  $10,000  for  loss  of 
foot  of  switchman.  Brady  v.  Kansas  City, 
etc.,  R.  Co.  [Mo.]  102  S.  W.  978.  Twenty 
thousand  dollars  reduced  to  $15,000  for  in- 
juries to  foot  and  ankle  necessitating  am- 
putation a  few  inches  below  the  knee  after 
several  months'  pain  and  suffering.  Arti- 
ficial leg  caused  some  pain.  Injured  person 
thirty  years  of  age  earning  $100  per  month. 
Texas  &  N.  O.  R.  Co.  v.  Conway  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  898,  98  S.  W.  1070. 
Four  thousand  six  hundred  and  ten  dollars 
reduced  to  $3,500  for  fractured  leg  and 
other  minor  injuries.  Ten  months'  time  lost 
and  injured  person  was  earning  $100  per 
month.  Koepsel  v.  Minneapolis,  etc.,  R.  Co., 
100  Minn.  202,  110  N.  W.  974.  Nine  thousand 
dollars  reduced  to  $5,266  20  for  fracture  be- 
tween ankle  and  knee.  Ross  v.  Metropoli- 
tan St.  R.  Co.,  116  App.  Div.  507,  101  N.  Y.  S. 
932.  Seven  thousand  five  hundred  dollars  for 
loss  of  four  fingers  of  right  hand  reduced 
to  $5,000.  Campbell  v.  Wheelihan-Weidauer 
Co.    [Wash.]    89   P.   161. 

78.  See  7   C.   L.   1068. 

79.  Complaint  for  damages  for  failure  to- 
deliver  a  telegram  held  not  to  sho^v  how 
damages  were  sustained  because  of  such 
failure.  Bashinsky  v.  Western  Union  Tel. 
Co,  1  Ga.  App.  761,  58  S.  E.  91.  Complaint 
for  loss  of  profits  which  could  have  been 
made  if  a  bailee  had  returned  tents 
promptly,  held  good  against  general  demur- 
rer. Baker  &  Lockwood  Mfg.  Co.  v.  Clayton 
[Tex.  Civ.  App.]  103  S.  W.  197.  A  complaint 
in  an  action  for  injuries  to  hotel  business 
by  reason  of  false  publication  which  alleges 
that  by  reason  of  such  publication  large 
numbers  of  persons  were  dissuaded  from 
making  contemplated  contracts  for  board 
and  from  paying  a  designated  sum  is  too 
uncertain  as  to  damages.  Wright  v.  Cowles. 
[Cal.]  87  P.  809.  A  complaint  for  damages 
to  fruit  by  freezing  owing  to  destruction  of 
covering  by  fire  should  show  notice  that 
such  result  might  reasonably  be  expected  to 
follow  from  the  burning.  Atlantic  Coast 
Line  R.  Co.  v.  Benedict  Pineapple  Co.  [Fla.] 
42  So.  529. 

80.  A  pleading  for  breach  of  contract 
must  set  up  facts  showing  the  right  to 
such  damages  and  the  amount.  Benjamin 
V.  Maloney,  155  F.  494  An  allegation  of 
loss  in  a  certain  sum  because  of  destruc- 
tion of  property  is  equivalent  to  an  allega- 
tion of  damages  In  such  sum.  McVay  v. 
Central  California  Inv.  Co.  [Cal.  App.]  91 
P.  745.  A  complaint  for  killing  horses  that, 
damages    in    a    certain    sum    had    been    sus-- 
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tained  in  tantamount  to  an  allegation  of 
value.  Ft.  Worth,  etc.,  R.  Co.  v.  Hickox 
[Tex.  Civ.  App.]  103  S.  W.  202.  A  petition 
for  assault  asking  damages  for  mental  suf- 
fering and  for  humiliation  and  disgrace 
does  not  demand  double  damages,  though 
the  latter  may  be  a  form  of  mental  suffer- 
ing. Galveston,  etc.,  R.  Co.  v.  Bean  [Tex. 
Civ.  App.]  99  S.  W.  721.  In  complaint  for 
conversion,  it  is  proper  to  allege  the  usable 
value  of  the  property.  Berry  v.  Geiser  Mfg 
Co.,    15    Okl.    364.    85    P.    699. 

81.  Cagle  V.  Shepard,  1  Ga.  App.  192,  57 
S.  E.  946.  Complaint  for  injuries  to  land  by 
permitting  spread  of  seed  of  noxious  weeds 
thereon  held  not  wanting  in  particularity 
as  to  the  elements  and  items  of  damage. 
Doeppenschmidt  v.  International  &  G.  N.  R. 
Co.  [Tex.  Civ.  App.]  102  S.  W.  950.  A  com- 
plaint for  delay  in  delivering  a  trunk  con- 
taining wearing  apparel  of  wife  and  child, 
setting  up  value  of  use  of  same  as  a  cer- 
tain sum,  held  not  insufficient  for  failure  to 
itemize  articles  of  wearing  apparel  delayed. 
Texas  &  N.  O.  R.  Co.  v.  Russell  [Tex,  Civ. 
App.]  17  Tex.  Ct.  Rep.  607,  97  S.  W.  1090. 
Allegations  of  impairment  of  earning  ca- 
pacity, and  the  amount  of  damages  by  rea- 
son thereof,  authorizes  recovery  thereof  1 
without  allegations  of  amount  earned  be- 
fore and  after  Injury.  International  &  G.  | 
N.  R.  Co.  v.  Cruseturner  [Tex.  Civ.  App.]  16  | 
Tex.  Ct.  Rep.  987,  98  S.  W.  423.  Allegations 
of  injury  to  face,  head,  and  other  parts  of 
the  body  are  not  bad  because  not  designat- 
ing what  particular  part  of  face,  head,  and 
body  were  injured.  Southwestern  Tel.  &  T. 
Co.  V.  Tucker  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.   598,   98   S.  W.   909. 

82.  An  allegation  that  it  was  reasonably 
certain  that  plaintiff  would  suffer  future 
mental  and  physical  pain  does  not  raise  the 
issue  because  not  alleging  that  she  "would." 
Bell  V.  Central  Elec.  R.  Co.,  125  Mo.  App. 
660,  103  S  W.  144.  An  allegation  that  an 
injured  person's  mind  had  become  seriously 
affected  is  an  allegation  of  fact  and  sufH- 
cient  without  setting  out  in  detail  the  man- 
ner thereof.  Central  of  Georgia  R.  Co.  v. 
McNab  [Ala.]  43  So.  222.  A  complaint  by  a 
parent  for  injuries  to  a  child  asking  dam- 
ages because  of  its  crippled  condition  must 
allege  the  respects  in  which  expenses  for  Its 
care,  education,  and  maintenance  will  be  in- 
creased, and  itemize  expenses  incurred  for 
medical  treatment,  medicine  and  nursing. 
Houston,  etc.,  R.  Co.  v.  Adams  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  58,  98  S.  "W.  222.  Dec- 
laration for  conversion  of  bricks  held  to 
claim  damage  for  loss  of  the  value  of  the 
brick  as  well  as  for  delay  of  plaintiff's 
work.     Malnati  v.  Thomas,  26  App.  D.  C.  277. 

83.  Damages  specifically  alleged  and  item- 
ized in  an  action  on  an  injunction  bond  are 
the  limit  recoverable.  Sullivan  v.  Cartier, 
147  F.   222. 

84.  Where  In  an  action  for  delay  in  fur- 
nishing cars  for  transportation  of  cattle 
damages  were  claimed  only  for  loss  occur- 
ring before  the  cattle  were  put  onto  the 
cars,    there    could    be    no    recovery    for    loss 
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occurring  on  the  road.  San  Antonio  &  A. 
P.  R.  Co.  V.  Tinion  [Tex.  Civ.  App.]  99  S.  W. 
418.  Injuries  not  within  the  scope  of  those 
specified  in  the  complaint  may  not  be  re- 
covered for.  Southwestern  Tel.  &  T.  Co.  v. 
Tucker  [Tex.  Civ.  App]  17  Tex.  Ct.  Rep. 
598,  98  S.  W.  909.  A  complaint  that  defend- 
ant is  indebted  to  plaintiff  for  horses  sold, 
accompanied  by  an  itemized  bill,  does  not 
authorize  recovery  for  difference  between 
the  contract  price  and  price  obtained  on  a 
resale.  Campbell  &  Reid  &  "^'estern  Sale 
Stables  v.  Myers,  122  Mo.  App.  272,  99  S. 
W.  45.  Where  an  injured  person  by  his  com- 
plaint limits  his  claim  for  expenses  for  med- 
icines and  medical  services  paid,  lie  may  not 
recover  for  debts  owing  by  him  for  medi- 
cines. Texas  Short  Line  R.  Co.  v.  Patton 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  809,  96  S. 
W.    774. 

85.  General  damages  are  sucli  as  defend- 
ant is  presumed  will  necessarily  flow  from 
his  wrongful  act.  Irby  v.  Wilde  [Ala  ]  43 
So.  674.  General  damages  are  such  as  nec- 
essarily flow  from  the  wrongful  acts  al- 
leged and  are  recoverable  under  general 
averments  of  damage.  Epstin  v.  Berman 
[S.  C]    58  S.  E.  1013. 

Personal  injuries:  Under  a  general  allega- 
tion for  damages  in  an  action  for  personal 
injuries,  a  recovery  may  be  had  for  all  in- 
juries resulting  from  tlie  negligence  com- 
plained of.  Fritz  V.  Watertown  [S.  D.]  Ill 
X.  "W.  630.  A  complaint  alleging  serious 
injury  to  hand,  shoulder,  and  arm,  bruised 
body,  pain  and  suffering,  permanent  inca- 
pacity from  carrying  on  usual  occupation, 
amount  of  income  and  amount  expended  for 
medical  services,  and  that  he  has  been  dam- 
aged in  the  sum  of  $4,000,  is  not  bad  for 
failure  to  set  out  tlie  occupation.  Id.  Com- 
plaint alleging  partial  paralysis,  nervous 
system  injured,  severe  pains  suffered,  con- 
finement to  bed,  is  broad  enough  to  allow 
recovery  for  physical  inconvenience.  McRae 
V.  Metropolitan  St.  R.  Co.,  125  Mo.  App.  562, 
102  S.  W.  1032  Allegations  that  plaintiff 
was  injured,  that  his  right  arm  and  leg 
were  badly  bruised  and  sprained,  •  •  *  and 
that  he  was  otherwise  made  sick  and  sore 
and  detained  from  business  for  thirty  days, 
will  admit  proof  of  extent  and  duration  of 
injuries  alleged.  Jones  v.  Ogden  City  [Utah] 
89  P.  1006.  Allegations  that  a  person  was 
thrown  down,  his  ankle  broken,  foot,  leg, 
and  other  parts  of  his  body  bruised  and 
crushed,  and  he  was  shocked,  crippled,  and 
disfigured,  authorizes  proof  of  rupture  and 
broken  leg  above  the  ankle.  Birmingham 
R.,  Light  &  Power  Co.  v.  Brown  [Ala.]  43 
So.  342.  A  husband  suing  for  injuries  to 
his  wife  may  testify  that  her  condition  was 
such  that  he  could  not  leave  her  alone  at 
night  as  bearing  on  the  extent  of  injuries, 
though  such  fact  was  not  alleged.  Gulf,  etc., 
R.  Co.  v.  Booth  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  948,  97  S.  W.  128.  In  an  action  for 
Injuries  to  a  horse,  the  fact  that  the  ani- 
mal was  of  a  superior  class  and  available 
for  breeding  purposes  was  not  special. 
Texas   &   P.    R-    Co.    v.    Newsome    [Tex.    Civ. 
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naturally  and  proximately,  but  not  necessarily  or  by  implication  of  law  from  the 
alleged  wrongful  act  must  be  specially. pleaded,**'  hence  there  can  be  recovery  for 
loss  of  time  or  earning,*^  or  for  expenditures  on  account  of  the  injury  alleged  ®*  only 
to  the  extent  to  which  such  damages  are  alleged.*''  Physical  suffering  need  not  be 
specially  alleged.^**  An  injured  person  may  allege  that  expedients  were  resorted  to 
to  lessen  the  damages,®^  but  as  a  general  rule  this  is  a  matter  of  defense  which  must 
be  set  up  by  the  defendant.^-  Damages  resulting  from  fraud  must  be  alleged  and 
proven.^^  Punitive  damages  may  be  recovered  under  a  pleading  which  states  a  cause 
of  action,  which  entitles  the  plaintiff  to  such  damages,^*  but  are  not  recoverable 
under  a  mere  allegation  that  the  injured  person  is  entitled  thereto.®^  Pleadings 
in  justice  courts  are  not  governed  by  the  strict  rules  applicable  to  courts  of  general 
jurisdiction."*'     Unliquidated  damages  arising  from  tort  may  not  be  set  oft'  in  an 


App.]  98  S.  W.  646.  A  complaint  for  inju- 
ries to  a  steer  that  the  ribs  and  shoulder 
were  injured,  and  that  he  was  otherwise 
bruised  and  injured,  will  admit  proof  of  in- 
juries to  other  parts  of  his  body.  Hax  v. 
Quincy,  etc.,  R.  Co.,  123  Mo.  App.  172,  100  S. 
W.  693.  Complaint  for  injuries  to  a  hou.se 
by  reason  of  chang'e  of  grade  of  street  held 
good  against  demurrer  and  sufficient  to  ad- 
mit proof  of  diminution  in  value  of  prop- 
erty. Barnes  v.  Grafton,  61  W.  Va.  408,  56 
S.  E.  608. 

86.  Special  damages  are  such  as  naturally 
and  proximately,  but  not  necessarily,  accrue 
from  the  unlawful  acts  alleged  and  are  not 
recoverable  unless  specially  pleaded.  Epstin 
V.  Herman  [S.  C]  58  S.  E.  1013;  Irby  v.  Wilde 
[Ala.]   43  So.  674. 

Personal  injuries;  Evidence  of  heart 
trouble  held  not  an  element  though  evidence 
had  been  admitted  without  objection  where 
such  affection  was  not  a  necessary  conse- 
quence of  the  injury  alleged.  Colbert  v. 
Rhode  Island  Co.  [R.  I.]  67  A.  446.  Where  in 
an  action  for  maintaining  a  nuisance  there 
was  no  claim  for  damages  for  sickness,  there 
could  be  no  recovery  therefor.  Gulf,  etc.,  R. 
Co.  v.  Craft  [Tex.  Civ.  App.]  102  S.  W.  170. 
Por  wrongful  release  of  a  judgment  debtor, 
pleadings  held  insufficient  to  authorize  evi- 
dence as  to  solvency  of  debtor  released. 
Moody  &  Co.  V.  Rowland  [Tex.]  99  S.  W. 
1112.  A  complaint  for  assault  and  battery 
in  code  form  covers  only  general  damages 
necessarily  resulting  and  elements  of  spe- 
cial damages  must  be  specially  pleaded. 
Irby   V.   Wilde    [Ala.]    43    So.    574. 

87.  Loss  of  time  must  be  specially  pleaded. 
Louisville  &  N.  R.  Co.  v.  Dickey  [Ky.]  104 
S    W.    329. 

Contra:  Loss  of  time  may  be  proven  with- 
out special  allegation  in  case  of  partial  dis- 
ability. El  Paso  S.  W.  R.  Co.  r.  Barrett 
[Tex.  Civ.  App.]    101   S.   W.   1025. 

88.  A  declaration  In  an  action  for  personal 
injuries  which  demands  judgment  for  money 
paid  out  only  will  not  authorize  recovery  of 
a  medical  bill  not  paid.  Simeone  v.  Lindsay 
[Del.]  65  A.  778.  For  assault  and  battery, 
physical  pain,  loss  of  time,  and  amount  paid 
physician,  are  elements  of  special  not  of 
general  damages.  Irby  v.  Wilde  [Ala.]  43 
So.    574. 

89.  In  an  action  upon  an  offer  to  pay  for 
corporate  stock,  recovery  cannot  be  had  for 
the  assessment  on  the  stock  in  tlie  absence 
of  allegations  of  special  damage.  Ellis' 
Adm'r  v.  Durkee,  79  Vt.  341,  65  A.  94.  Alle- 
gation that  an  Injured  person  has  been  com- 


pelled to  pay  a  certain  sum  for  medical  ex- 
penses is  a  sufficient  allegation  that  the  ex- 
penditures were  made.  Detrich  v.  Metropoli- 
tan St.  R.  Co.,  125  Mo.  App.  608,  102  S.  W. 
1044. 

1)0.  ■  Physical  suffering  may  be  recovered 
for  though  not  specially  alleged.  Louisville 
&  N.  R.  Co.  V.  Dickey  [Ky.]  104  S.  W.  329. 
The  rule  that  special  defenses  must  be  spe- 
cially pleaded  does  not  apply  to  the  admis- 
sion of  evidence  as  to  the  extent  of  suffer- 
ing, since  sucli  testimony  is  admissible  un- 
der general  denial.  Ft.  Worth  &  D.  C.  R. 
Co.  V.  Travis   [Tex.  Civ.  App.]   99  S.   W.   1141. 

91.  It  is  proper  for  an  injured  person  to 
allege  that  she  resorted  to  expedients  to 
avoid  or  lessen  injuries.  Atlantic  Coast  Line 
R.   Co.  V.   Powell,    127   Ga    805,   56   S.   E.    1006. 

92.  The  fact  that  an  injured  person  failed 
to  procure  proper  treatment  for  his  injuries 
or  consult  a  physician  must  be  specially 
pleaded  and  cannot  be  proved  under  a  gen- 
eral denial.  Cincinnati,  etc.,  R.  Co.  v.  Crab- 
tree,   30  Ky.  L.  R.  1000,  100  S.  W.  318. 

93.  It  is  incumbent  on  one  to  allege  and 
prove  damages  resulting  from  fraud.  Bass 
v.  Postal  Telegraph-Cable  Co.,  127  Ga.  423, 
56  S.  E.  465. 

94.  A  complaint  for  libel  alleging  that 
defendant  wickedly  and  maliciously  with  in- 
tent to  injure  and  disgrace  plaintiff  and 
bring  her  into  public  discredit  published 
defamatory,  false,  and  malicious  statements 
concerning  her  is  sufficient  to  support  a 
claim  for  punitive  damages.  Tingley  v.  Times- 
Mirror  Co.  [Cal.]  89  P.  1097.  Willful  or 
wanton  injury  is  not  sufficiently  charged  by 
allegations  that  a  conductor  willfully  and 
wantonly  caused  a  car  to  start  while  a  pas- 
senger was  leaving  it.  Birmingham  R., 
Light  &  Power  Co.  v.  Brown  [Ala.]  43  So. 
342.  Purpose  of  inflicting  injury  not  shown. 
Id.  Allegations  that  an  injury  was  negli- 
gently and  wantonly  inflicted  held  sufficient 
against  demurrer  tliat  it  did  not  show  wan- 
ton or  Intentional  injury.  Birmingham  R., 
Light  &  Power  Co.  v.  Wise  [Ala.]  42  So.  821. 
Punitive  damages  need  not  be  claimed  in 
terms.  Greeney  v.  Pennsylvania  Water  Co., 
29  Pa.  Super.  Ct.  136. 

05.  A  complaint  against  a.  carrier  for  re- 
fusal to  deliver  certain  cars  of  lumber  ex- 
cept on  payment  of  charges  alleged  to  be 
illegal  and  which  places  actual  damages  at 
$200.  A  mere  allegation  that  plaintiff  l3 
entitled  to  $2,000  punitive  damages  states 
no  cause  for  recovery.  Clement  v.  Louis- 
ville  &  N.   R.   Co.,   153   F.   979. 

9«.     For  injuries  to  horse  In  an  action  In 
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action  for  breach  of  contract,"'  nor  can  damages  for  an  independent  tort  of  a  land- 
lord be  set  off  against  rent.**^  Objectionable  matter  in  a  complaint  is  properly 
reached  by  motion  to  strike.""  Under  general  issue  defendant  may  recoup  any 
damages  he  sustained  by  reason  of  plaintiff's  noncompliance  with  the  terms  of  the 
contract  sued  on  or  the  breach  of  any  warranty  therein  contained.^ 

(§7)  B.  Evidence  as  to  damages.  Burden  of  proof  and  sufficiency  of  evi- 
dence.-— A  plaintiff  has  the  burden  to  prove  that  he  has  sustained  actual  damage  ^ 
and  the  amount  thereof/  and  that  special  damages  are  the  proximate  result  of  the 
injury  complained  of.^  The  burden  of  proof  of  facts  operating  to  mitigate  damages 
is  on  the  defendant.®  ^Miere  expense  has  been  incurred  the  party  making  the  ex- 
penditures has  the  burden  of  proving  the  reasonableness  thereof."     Damages  must 


justice  court,  recovery  could  be  had  for  sums 
expended  in  trying  to  cure  the  horse,  and 
value  of  his  services  while  disabled  though 
the  complaint  contained  a  mere  general  al- 
legation of  damages.  Long  v.  Nute,  123  Mo. 
App.   204,   100  S.  W.   511. 

97.  Grifflng  Bros.  Co.  v.  Winfield  [Fla.] 
43  So.  687. 

98.  Damages  flowing  from  an  independ- 
ent tort  of  a  landlord  cannot  be  set  off 
against  rent.  Smith  v.  Green  [Ga.]  57  S.  E. 
98. 

99.  A  motion  to  strike  improper  elements 
of  damage  from  the  complaint  is  a  proper 
method  of  reaching  the  ob.jectionable  mat- 
ter. Gregory  v.  '^'oodbery  [Fla]  43  So.  504. 
A  motion  to  strike  from  a  complaint  a  por- 
tion thereof  setting  up  speculative  damages 
is  a  proper  method  of  reaching  such  matter. 
Byrne  Mill  Co.  v.  Robertson  [Ala.]  42  So.  1008. 

1.  Bauer    v.    Jerolman,    124    111.    App.    151. 

2.  See   7   C.   L.   1072. 

3.  Evidence  establisliing  a  breach  of  con- 
tract but  not  showing  the  amount  of  dam- 
ages arising  therefrom  will  not  authorize 
a  verdict.  Shaw-Wilker  Co.  v.  Fitzsimons 
[Mich.]  112  N.  W.  501.  Evidence  insufficient 
to  warrant  a  recovery  of  more  than  nominal 
damages  in  an  action  for  malicious  prosecu- 
tion. Cook  v.  Bartlett,  115  App.  Div.  829, 
100  N.  Y.  S.  1032.  Recovery  may  not  be  had 
for  injuries  as  to  whicli  there  is  no  evidence. 
Gates  V.  Bekins  [T\''ash.]  87  P.  505.  Instruc- 
tion disapproved.  Id.  Evidence  insufficient 
to  show  that  rotting  of  lumber  was  due  to 
negligence  of  defendant.  Deitz  v.  Lens- 
inger,  77  Ark.  274,  91  S.  W.  755.  It  is  proper 
to  charge  that  a  person  who  claims  compen- 
sation for  an  alleged  wrong  must  prove  loss 
and  the  amount  thereof.  Haggerty  v.  Lash, 
34  Mont.  517,  87  P.  507.  Where  special  in- 
.iury  is  sustained  from  obstruction  of  a 
navigable  stream,  damages  may  be  recov- 
ered without  proof  of  negligence.  Drews  v. 
Burton  &  Co.  [S.  C]  57  S.  E.  176.  In  an 
action  for  a  work  done  on  a  contract  where 
there  was  no  proof  of  value  of  such  work, 
there  can  be  no  recovery.  Polstein  v.  Miller. 
49  Misc.  615,  97  N.  Y.  S.  211.  For  breach  of 
contract  to  furnish  goods  ■witliin  a  certain 
time,  in  order  to  recover  for  loss  of  orders, 
plaintiff  must  show  that  the  persons  who 
ordered  from  him  had  canceled  their  orders 
and  had  a  right  to  do  so.  Korin  v.  Rutz, 
98    N.    Y.    S.    845. 

4.  In  an  action  for  injuries  •wh'^re  the 
injured  person  was  laid  up  for  four  weeks 
and  procured  a  boy  for  $5  per  week  and 
there  was  no  other  evidence  of  damages  or 
cost  of  board  for  the  boy,   the  evidence  was 


held  insufficient  to  sustain  a  verdict  for 
more  than  $5  per  week  for  four  weeks. 
Friedman  v.  Brookl5'n  Heights  R.  Co.,  52 
Misc.  477,  102  N.  Y.  S.  525.  In  suits  for  un- 
liquidated damages  notwithstanding  absence 
of  plea  or  answer,  plaintiff  must  prove 
amount  of  damage.  Palmer  v.  Ingram  [Ga. 
App.]  58  S.  E.  362.  Expenses  for  medical 
treatment  cannot  be  recovered  unless  the 
amount  thereof  be  proved.  St.  Louis,  etc., 
R  Co.  V.  Leamons  [Ark.]  102  S.  W.  363. 
Where  there  was  no  evidence  as  to  value  in 
an  action  for  failure  to  deliver  rice  as  per 
contract,  tliere  could  be  no  recovery.  Davis 
V.  Reisinger,  105  N.  Y.  S.  603.  One  suing  for 
injuries  to  land  kept  for  lambing  purpose 
has  the  burden  to  prove  extent  or  damage 
and  value  of  use  of  land.  Painter  &  Co.  v. 
Stahley  Bros.    [Wyo.]    90   P.   375. 

5.  An  injured  person  has  the  burden  to 
prove  that  liis  injuries  caused  appendicitis. 
Birmingham  R.  Light  &  Power  Co.  v.  Moore 
[Ala.]  42  So.  1024.  Evidence  that  an  in- 
jured person  was  suffering  from  rheumatism 
resulting  from  tlie  injury  held  for  the  jury. 
Detrich  v.  Metropolitan  St.  R.  Co.,  125  Mo. 
App.  60S,  102  S.  W.  1044.  A  plaintiff  in  an 
action  for  breach  of  contract  does  not  lose 
his  right  to  damages  by  reason  of  failure  to 
offer  evidence  as  to  the  loss  he  has  sus- 
tained, where  by  a  ruling  of  the  court  he 
has  been  deprived  of  the  testimony  neces- 
sary to  make  out  his  case,  and  a  court  is 
not  authorized  under  such  circumstances  to 
direct  a  verdict  for  the  defendant.  Kneip- 
per    V.    Richards,    7    Ohio    C.    C.    (N.    S.)    581. 

6.  Such  proof  must  be  sufficient  to  cover 
all  the  essential  elements  of  such  facts. 
Huntington  Easy  Payment  Co.  v.  Parsons 
[W.  Va.]  57  S.  E.  253.  The  burden  of  prov- 
ing that  damages  for  breach  of  contract 
could  have  been  mitigated  rests  on  the  party 
guilty  of  the  breach.  Ramsey  v.  Perth  Am- 
boy  Shipbuilding  &  Engineering  Co.  [N.  J. 
Eq.]  65  A.  461.  Evidence  insufficient  to 
show  that  loss  could  have  been  mitigated. 
Id. 

7.  Money  expended  for  medicines  may  not 
be  recovered  in  the  absence  of  proof  of 
reasonable  value.  Ft.  Worth  &  R.  G.  R.  Co. 
V.  Morris  [Tex.  Civ.  App.]  101  S.  W.  1038. 
A  contractor  who  sues  a  subcontractor  for 
expense  of  completing  work  which  subcon- 
tractor refused  to  do  has  the  burden  to  prove 
that  expenses  incurred  were  necessary.  Sev- 
enth St.  Planing  Mill  Co.  v.  Schaefer,  30  Ky. 
L.  R.  623,  99  S.  W.  341.  In  an  action  for 
medical  expenses  and  loss  of  services  of  his 
wife  where  medical  expenses  were  proved 
but    loss    of    services    was    not,    the    verdict 
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be  proven  witli  some  degree  of  certainty.^  The  quantum  of  proof  required  is  a  pre- 
ponderance of  the  evidence,^  and  where  there  is  some  evidence  of  damages/"  or 
where  the  damages  are  not  susceptible  of  proof,"  or  where  the  testimon}^  is  con- 
flicting/- the  question  becomes  one  for  the  jury.  Eeasonable  rather  than  absolute 
certainty  of  future  pain  and  anguish  is  all  that  is  required  to  justify  recovery 
therefor.^^     The  law  infers  mental  ^*  and  physical  suffering  from  serious  bodily 

injury.^^ 

Admissibility  in  general}'^ — Proof  should  be  confined  to  the  issues  made  by 
the  pleadino's.^'^  Opinion  evidence  is  competent  on  the  various  elements  of  damage 
claimed  ^^     where  the  witness  is  shown  to  be  qualified.^^     Holdings  as  to  the  ad- 


•jhould  be  limited  to  medical  expenses. 
Friedman  v.  Horn,  104  N.  Y.  S.  745.  Ex- 
pense of  nursing-  cannot  be  recovered  where 
no  evidence  that  expense-  had  been  incurred 
but  it  appeared  that  the  injured  person 
had  been  cared  for  by  his  friends  and  such 
care  was  worth  $15  or  $20.  Jones  &  Adams 
Co.  V.  George,  227  111.  64.  81  N.  E.  4.  Where 
the  jury  were  not  authorized  to  allow  re- 
covery to  a  husband  for  loss  of  services  by 
a  wife  suing  for  injuries,  evidence  as  to 
the  wife's  inability  to  work  was  not  objec- 
tionable as  tending  to  show  such  damage. 
Farrell  v.  Dubuque,  129  Iowa,  447,  105  N.  W. 
696.  ^    , 

8.  Damages  for  injury  to  land  must  be 
proven  with  some  degree  of  certainty  and 
cannot  be  left  to  guess,  conjecture,  or  specu- 
lation. Young  v.  Extension  Ditch  Co. 
[Idaho]    89   P.    296. 

9.  Impairment  of  earning  capacity  need 
be  proved  only  by  a  preponderance  of  evi- 
dence, clear  and  convincing  proof  not  re- 
quired. Rowe  v.  Whatcom  County  R.  & 
Light  Co.    [Wash.]   87  P.  921. 

Evidence  held  sufficient  upon  which  to 
base  an  estimate  of  the  damage  done  to  an 
animal,  though  proof  as  to  amount  was  not 
made  in  usual  manner.  McKissick  v.  Oregon 
Short  Line   R.   Co.    [Idaho]    89   P.    629. 

10.  In  an  action  for  failure  to  deliver  a 
telegram  where  there  was  some  evidence  of 
damage,  the  question  was  for  the  jury.  Har- 
rison v.  Western  Union  Tel.  Co.,  75  S.  C. 
267,  55  S.  E.  450.  Question  of  damages  for 
injury  to  land  .  kept  for  lambing  purposes 
held  for  jury.  Painter  &  Co.  v.  Stahley  Bros. 
[Wyo.]  90  P.  375.  Where  an  injured  person 
presents  himself  and  such  evidence  as  Ii» 
has  before  the  jury,  it  is  their  province  to 
say  what  sum  will  compensate  him.  Cleaver 
V.  Louisville  &  N.  R.  Co.,  30  Ky.  L.  R.  1059, 
100  S.  W.  223. 

11.  The  assessment  of  damages  far  loss 
of  society  of  a  wife  is  within  the  discretion 
of  the  jury  and  specific  proof  of  value 
thereof  Is  not  required.  Northern  Texas 
Trac.  Co.  v.  Mullins  [Tex.  Civ.  App.]  99  S. 
W.  433. 

12.  Birmingham  R.,  Light  &  Power  Co.  v. 
Moore  [Ala.]  42  So.  1024;  Hale  v.  Milliken 
[Cal.]  90  P.  365.  On  conflicting  evidence  as 
to  whether  Injuries  were  the  result  of  an 
accident  or  were  due  to  prior  physical  con- 
ditions, the  question  is  for  the  jury.  Sim- 
one    V.    Rhode    Island    Co.    R.    I.]    66    A.    202. 

13.  Huggard  v.  Glucose  Sugar  Refining 
Co.,  132  Iowa,  724,   109  N.  W.   475. 

14.  Galveston  R.  Co.  v.  Garrett  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  616.  98  S.  W.  932. 
Galveston  H.  &  S.  A.  R.  Co.  v.  Stoy  [Tex. 
Civ.    App.]    99    S.    W.    135.     Mental    suffering 


is  an  element  in  an  action  for  injuries 
though  not  specially  alleged.  Louisville  & 
N.  R.  Co.  V.  Dickey  [Ky.]  104  S.  W.  329.  An 
issue  as  to  mental  suffering  may  be  sub- 
mitted on  proof  of  physical  injuries  from 
which  such  suffering  can  be  inferred.  Gal- 
veston, etc.,  R.  Co.  V.  Gracia  [Tex.  Civ.  App.] 
100  S.  W.  198.  Seiious  and  continuing  bodily 
injury  will  support  recovery  for  mental  suf- 
fering. Galveston,  etc.,  R.  Co.  v.  Parish 
[Tex.  Civ.  App.]    100  S.  W.  1175. 

15.  Where  in  an  action  against  a  surgeon 
for  performing  an  unautliorized  operation 
the  evidence  showed  that  he  had  removed 
the  uterus,  pain  and  suffering  would  be  in- 
ferred for  which  damages  could  be  had. 
Pratt    v.    Davis,    224    111.    300,    79    N.    E.    562. 

16.  See   7   C.   L.   1073, 

17.  Evidence  of  pelvic  injury  is  admissi- 
ble where  notice  of  such  injury  was  given 
to  defendant's  surgeon  and  immediately  re- 
ported to  its  counsel.  O'Donnell  v.  Rhode 
Island  Co.  [R.  I.]  66  A.  578.  A  husband  suing 
for  injuries  to  his  w.ife,  who  alleges  tliat 
her  services  consisted  in  keeping  house  for 
liini,  could  not  prove  that  she  assisted  him 
in  his  office.  Keenan  v.  Metropolitan  St.  R. 
Co.,  118  App.  Div.  56,  103  N.  Y.  S.  61.  Where 
in  an  action  for  injuries  caused  by  wreck  of 
a  tank  car  of  petroleum  and  permitting  the 
oil  to  run  into  a  water  tank  damages  to  land 
were  not  alleged,  evidence  as  to  value  of  the 
land  before  and  after  the  Injury  was  not 
admissible.  Houston,  etc.,  R.  Co.  v.  Ander- 
son [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  122, 
98  S.  W.  440.  Where  in  an  action  for 
delay  in  delivering  a  telegram  there  was 
no  allegation  of  mental  suffering  because 
of  a  baby,  evidence  of  circumstances  from 
which  mental  suffering  would  result  on  such 
account  was  not  admissible.  Mitchiner  v. 
Western  Union  Tel.  Co.,  75  S.  C.  182,  55  S. 
E.  222.  Where  there  was  no  allegation  of 
loss  of  business,  evidence  as  to  loss  by  rea- 
son of  inability  to  attend  to  it  was  not  ad- 
missible. Dunn  &  Lallande  Bros.  v.  Gunn 
[Ala.]  42  So.  686.  In  libel  where  plaintiff's 
testimony  was  that  she  had  a  large  acquain- 
tance and  suffered  much  mental  distress  be- 
cause of  the  publication,  cross-examination 
as  to  family  ties,  public  controversies,  etc., 
is  not  admissible  in  determining  suscepti- 
bility to  mental  sufferng.  Tingley  v.  Times- 
Mirror  Co.  [Cal.]  89  P.  1097.  Where  defend- 
ant testified  that  plaintiff  had  stated  that 
his  damages  were  less  than  the  sum  claimed, 
plaintiff  could  prove  that  such  statement 
was  made  by  way  of  compromise.  Jones  v. 
Cooley  Lake  Club,  122  Mo.  App.  113,  98  S.  W 
82. 

18.  Exclusion  of  expert  testimony  as  to 
rental   value   of  real    eafafe    to    show    that    it 
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missibility  of  evidence  to  show  value  of  property  destroyed  or  injured,-"  loss  of 


was  equal  to  representations  is  error.  Ett- 
ling-er  v.  "Weil,  184  N.  Y.  179,  77  N.  E.  31. 
Expert  testimony  is  admissible  as  to  the 
length  of  time  necessary  to  eradicate  foul 
weeds  permitted  by  a  tenant  to  grow  in 
violation  of  the  contract,  as  bearing  on  the 
depreciated  rental  value  of  the  land.  Brown 
Land  Co.  v.  Lehman  [Iowa]  112  N.  W.  185. 
In  an  action  for  injuries  to  cattle,  an  expert 
may  give  liis  opinion  as  to  weight  and 
shrinkage.  St.  Louis,  etc.,  R.  Co.  v.  Dodson 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  109,  97 
S.  W.  523. 

19.  One  who  has  been  engaged  in  mer- 
cantile business  for  a  considerable  period 
may  testify  as  to  tlae  value  of  his  services. 
Howard  v.  McCabe  [Neb.]  112  N.  W.  305. 
Where  rental  value  of  a  mill*  was  claimed 
as  an  element  of  damage,  one  who  had  not 
been  in  the  mill  for  fifteen  years  and  knew 
of  its  machinery  only  by  hearsay  was  not 
competent  to  give  an  opinion  as  to  rental 
value.  Munson  v.  James  Smith  Woolen 
Mach.  Co.,  118  App.  Div.  830,  103  N.  Y.  S. 
502.  A  ranclaer  in  the  liabit  of  buying  cows 
and  familiar  with  prices  paid  at  sales  is 
competent  to  testify  as  to  the  value  of  a 
cow.  Texarkana  &  Ft.  S.  R.  Co.  v.  Bell 
[Tex.  Civ.  App.]  101  S.  W.  1167.  An  ex- 
perienced cattleman  may  give  his  opinion  as 
to  shrinkage  in  weight  caused  by  delay  and 
reshipment.  St.  Louis,  etc.,  R.  Co.  v.  Gunter 
ITex.  Civ.  App.]  99  S.  W.  152.  Sheep  men 
who  have  been  in  the  slieep  business  for 
many  years  and  are  familiar  with  market 
value  and  know  the  sheep  in  question  are 
competent  on  the  question  of  value.  Rich 
V.  Utah  Commercial  &  Sav.  Bk.,  30  Utah, 
334,  84  P.  1105.  Carriage  dealers  and  re- 
pairers are  competent  to  give  an  opinion  as 
to  value  of  secondhand  carriages.  Texas  & 
P.  R.  Co.  v.  Wilson  Hack  Line  [Tex.  Civ. 
App.]  101  S.  W.  1042.  An  experienced  cat- 
tleman who  knew  the  market  price  of  cattle 
on  a  certain  date  and  who  is  familiar  with 
the  class  of  cattle  in  question  may  give  his 
opinion  as  to  what  tliey  would  have  sold 
for.  St.  Louis,  etc.,  R.  Co.  v.  Gunter  [Tex. 
Civ.  App.]  99  S.  W.  152.  One  who  has  per- 
sonal k"nowledge  of  the  market  value  of 
horses  is  competent  to  testify  as  to  such 
value.  Ft.  Worth,  etc.,  R.  Co.  v.  Hickox 
[Tex.   Civ.  App.]    103   S.  W.   202. 

20.  Value  of  land  may  be  proved  by  testi- 
mony of  one  familiar  with  values  of  land 
in  the  neighborhood  and  who  examined  the 
land  in  question.  Horner  v.  Beasley  [Md.] 
65  A.  820.  In  an  action  for  depreciated  value_ 
rental  value  of  the  premises  prior  to  com- 
mencement of  the  action  is  admissible.  Seng- 
laup  V.  Acker  Process  Co.,  105  N.  Y.  S.  470. 
Value  of  real  estate  may  be  proved  by 
amount  of  rentals,  unless  the  rentals  actu- 
ally received  depend  on  special  considera- 
tion. Ettlinger  v.  Weil,  184  N.  Y.  179,  77 
N.  E.  31.  In  an  action  for  failure  to  furnish 
subjacent  support,  a  witness  who  is  familiar 
w^ith  the  soil  and  the  uses  to  which  it  is 
adapted  may  so  testify.  Weaver  v.  Ber- 
wind-Whlte  Coal  Co.,  216  Pa.  195,  65  A.  545. 
On  an  issue  as  to  value  of  grrowingr  crop,  It 
is  admissible  to  show  the  yield  of  the  bal- 
ance of  the  field,  market  value  of  the  crop, 
and  cost  of  harvesting.  Hunt  v.  St.  Louis, 
etc.,  R.  Co.  [Mo.  App.]  103  S.  W.  133.     Where 


one  whose  land  was  flooded  mingled  the 
crop  grown  on  the  flooded  land  with  crops 
not  grown  there,  such  fact  did  not  prevent 
him  from  showing  the  yield  of  adjoining 
lands  on  the  ground  that  by  mingling  the 
crops  he  destroyed  the  best  evidence.  Den- 
nis V.  Crocker-Huffman  Land  &  Water  Co. 
[Cal.  App.]  91  P.  425.  Market  value  of  crops 
may  be  shown  wliere  tlie  amount  of  grain 
destroyed  is  shown.  Warwick  v.  Reinhardt 
[Iowa]    111   N.   W.    983. 

Valsie  of  goods:  Actual  cost  of  personal 
property  may  be  shown  only  where  it  ap- 
pears that  it  has  no  market  value.  Gal- 
veston, etc.,  R.  Co.  V.  Levy  [Tex.  Civ.  App.] 
100  S.  W.  195.  Wliere  the  property  destroyed 
has  no  market  value,  evidence  as  to  its  orig- 
inal cost  and  its  condition  and  extent  of 
depreciation  at  the  time  of  its  destruction 
is  admissible.  Laubaugh  v.  Pennsylvania 
R.  Co..  28  Pa.  Super.  Ct.  247.  On  an  issue  as 
to  damage  to  growing  crops,  evidence  as  to 
what  the  value  of  the  crops  would  have 
been  at  harvest  is  too  remote.  Taylor  v. 
Canton,  30  Pa.  Super.  Ct.  305.  The  value 
of  secondhand  goods  liaving  no  market  value 
is  to  be  determined  from  cost  when  new, 
condition,  selling  price,  and  all  facts  con- 
cerning them.  Texas  &  P.  R.  Co.  v.  Wilson 
Hack  Line  [Tex.  Civ.  App.]  101  S.  W.  1042. 
In  determining  value  of  household  goods 
destroyed,  their  original  cost  may  be  shown 
in  connection  with  length  of  time  they  were 
used  and  their  condition  at  time  of  destruc- 
tion. Colorado  Midland  R.  Co.  v.  Snider 
[Colo.]  88  P.  453.  Cost  of  household  goods 
may  be  considered  in  connection  with  testi- 
mony as  to  actual  value.  Smith  v.  Mine  & 
Smelter  Supply  Co.  [Utah]  88  P.  683.  That 
restoration  may  not  be  practicable  as  to  all 
items  of  damage  does  not  preclude  proof  as 
to  items  in  respect  to  which  repair  may  be 
made.  Senglaup  v.  Acker  Process  Co.,  105 
N.    Y.    S.    470. 

Iteceipt  bills  for  goods  are  competent  to 
prove  value.  Miller  v.  Levy,  104  N.  Y.  S.  368. 
Wliere  the  measure  of  damages  is  deprecia- 
tion in  value  of  the  property  injured,  evi- 
dence that  other  elements  entered  into  the 
injury  is  admissible.  Hopkins  v.  American 
Pneumatic   Service  Co.    [Mass.]    80   N.   E.   624. 

For  injuries  to  a  ship  a  plaintiff  may 
testify  as  to  amounts  paid  for  repairs  within 
his  personal  knowledge  where  expenditures 
were  not  made  as  agent  of  defendant  with- 
out producing  vouchers.  Drews  v.  Burton 
&   Co.    [S.   C]    57    S.    E.    176. 

Amount  paid  for  repairs  of  an  injured  ves- 
sel is  not  test  as  to  value  of  such  repairs, 
but  if  reasonable  is  admissible  on  issue  of 
value.  Southern  R.  Co.  v.  Reeder  [Ala.]  44 
So.  699.  Evidence  as  to  what  property  was 
valued  at  in  a  trade  three  years  prior  to  its 
injury  is  too  remote  to  show  value  at  time 
of  injury.  Dallas,  etc.,  R.  Co.  v.  Langston 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  316,  98 
S.  W.  425.  On  an  issue  as  to  damages  to  a 
lot  by  change  of  grade  of  an  alley,  a  wit- 
ness may  not  testify  that  he  would  not  pur- 
chase the  lot  in  its  then  condition  though 
he  had  once  contemplated  buying  it.  Mc- 
Millan V.  Columbia,  122  Mo.  App.  34,  97  S. 
W.  953.  Value  of  property  cannot  be  proved 
by  offers  to  purchase  it.  Horner  v.  Beasley 
[Md.]   65  A.  820.     Value  of  property  may  be 
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profits,=^  damages  sustained  by  breach  of  contract,--  are  illustrated  in  the  notes. 
The  qiiestion  of  amount  of  damages  is  solely  for  the  jury  and  evidence  as  to  amount 
is  not  admissible.-^ 

Personal  injury  actions.-* — An  injured  person  is  competent  to  testify  as  to  his 
injuries  and  iheir  effect  on  his  health  -'  and  earning  capacity/^  unless  at  the  time 
of  the  injury  he  was  engaged  in  an  illegal  occupation.-'     It  is  not  permissil)le  to 


shown    by    parol    when    such    property    was 
traded  for  land,  title  to  which  failed.     Mayer 
V.    Wooten    [Tex.    Civ.    App.]     102    S.    \V.    423. 
Aaliie    o£    animals:    In    an    action    for    loss 
of  a  liorse,  a   witness   who   owned   the   horse 
a  year   or   so   previously   could   testify   as    to 
its    value    if    it    was    as    sound    as    when    he 
owned  it,  the  remoteness  of  time  going  only 
to    the    weight    of    the    testimony.     McKenzie 
V.   Boutwell,   79  Yt.   3S3,   65  A.   99.     Where   in 
an  action  for  injuries  to  colts  in  transit  the 
shipper    proved    difference    In    value    of    colts 
before    and    after    the    injury    by    estimating 
value  before  shipment  and  what  they  brought 
at    a    sale    at    destination,    the    carrier    could 
show    that    the    sale   was   a   failure   and    that 
the  price  offered  was  not  a  fair  test  of  value. 
Cincinnati,    etc.,    R.    Co.    v.    Logan,    29    Ky.    L. 
R.    1123,    96    S.    W.    910.      The   value   o£   a    dog 
may  be  proven  as  that  of  any  other  property 
by    evidence    of   breed    and    qualities    and    by 
witnesses     familiar    with     market     value    of 
dogs.      Columbus    R.    Co.    v.    Woolfolk    [Ga.] 
5S    S.    E.    152.      On   the   question   of    the   value 
of  boi;s,  the  owner  may  detail  the  records  of 
one    of    them    as    a    prize    winner    at    stock 
Phows.      Council  v.  St.  Louis,  etc.,   R.  Co.,   123 
Mo.   App.    432,    100    S.  W.    57.      A  certiflcate  of 
a  breeder.s'  association,  is  admissible  to  show 
the   pedigree   of   a   hog  as   a   basis   of   valua- 
tion.    Warwick   v.    Reinhardt    [Iowa]    111    N. 
W.  983.     In  an  action  for  damage  for  failure 
to  deliver  cattle  in  time  for  a  certain  market 
after    plaintiff    had    testified    as    to    what    he 
actually     received     for    the     cattle,     it     was 
proper  to  ask  him  if  that  was  the  best  price 
they   would    then   bring.     Baltimore    &   O.    R. 
Co.    v.    Whitehall,    104    Md.    295,    64    A.    1033. 
On   an   issue   as   to   the  value  of   highly   bred 
cattle  shipped  from  Ohio  to  Dakota  and  from 
thence  to  Arkansas,   evidence  as   to   value  in 
West    Virginia,    South    Dakota    and    Ohio    is 
competent    in    the   absence    of   evidence    of   a 
closer    market.     St.    Louis    S.    W.    R.    Co.    v. 
Kilberry    [Ark.]    102  S.  W.   894. 

DamaKes  to  hotel  business  by  false  news- 
paper puV^lication  may  be  proved  by  evi- 
dence of  facts  which  would  naturally  tend 
to  diminish  the  trade,  and  evidence  that  it 
was  actually  diminished,  and  the  name  or 
description  of  each  guest  driven  away  need 
not  be  shown.  Wright  v.  Coules  [Cal.  App.] 
87  P.  809.  The  fact  that  one  was  released 
from  false  imprisonment  by  habeas  corpus 
is  admi.ssible  under  an  allegation  of  expense 
incurred  in  such  proceeding.  Neves  v.  Costa 
[Cal.  App.]    89   P.   860. 

21.  Loss  of  profits  may  be  proved  with 
all  deflniteness  of  which  such  fact  is  capable 
of  proof.  Hayes  v.  Atlanta,  1  Ga.  App.  25, 
57  S.  E.  1087.  Difference  between  profits 
made  by  plaintiff,  a  jeweler,  from  his  busi- 
ness before  and  after  injury,  is  provable. 
Chicago  Union  Trac.  Co.  v.  Brethauer,  125 
111.   App.    204. 

22.  For  deprivation  of  a  physician  of  tel- 
ephone service,  loss  of  practice  cannot  be 
proved    by    testimony    of    a    physician    that 


certain  persons  had  told  liiin  that  they  had 
tried  to  reach  liim  over  tlie  phone  but  could 
not.  Cumberland  Tel.  &  T.  Co.  v.  Hicks 
[Miss.]  42  So.  285.  In  an  action  for  insult- 
ing conduct  ottered  a  passenger  by  a  con- 
ductor, evidence  of  the  presence  of  otliers 
in  the  car  at  the  time  is  admissible.  San 
Antonio  Trac.  Co.  v.  Lambkin  [Tex.  Civ. 
App  ]  99  S.  W^.  574.  Th«  fact  that  mental 
anguish  is  presumed  to  result  from  delay 
in  delivering  a  telegram  does  not  preclude 
direct  evidence  on  such  point.  Shepard  v. 
Western  Union  Tel.  Co.,  143  N.  C.  244,  55 
S.  E.   704. 

23.  A  witness  may  not  give  his  opinion 
as  to  amount  of  damage  done  to  animal  and 
wagon  struck  by  a  train  but  may  testify 
as  to  value  of  animal  killed.  Central  of 
Georgia  R.  Co.  v.  Barnett  [Ala.]  44  So.  392. 
A  physician  may  not  testify  as  to  what  per 
cent  his  ability  to  practice  has  been  dimin- 
ished.    Dunn   V.    Gunn    [Ala.]    42    So.    686. 

24.  See  7  C.  L.   1075. 

35.  Where  an  injured  person  set  up  that 
tuberculosis  resulted  from  her  injury,  she 
was  entitled  to  prove  the  condition  of  her 
healtli  from  the  period  of  adolescence  to 
the  time  of  injury.  Van  Cleve  v.  St.  Louis, 
etc.,  R.  Co.  [Mo.  App.]  101.  S.  W.  632.  An 
injured  person  may  testify  as  to  whether 
his  physical  condition  is  as  good  as  it  was 
prior  to  the  injury  and  explain  in  what 
particular  it  is  worse.  Southern  R.  Co.  v. 
Hobbs  [Ala.]  43  So.  844.  A  physician  who 
is  injured  may  testify  as  to  his  average 
practice  prior  to  injury,  and  whether  he 
could  care  for  it  as  conveniently  as  before. 
Dunn  V.  Gunn  [Ala.]  42  So.  686.  On  an  issue 
as  to  whether  injury  was  permanent,  plain- 
tiff may  show  that  after  the  injury  he  took 
medicine  to  relieve  his  pain.  Southern  R. 
Co.   V.   Cunningham    [Ala.]    44   So.    658. 

26.  Evidence  that  prior  to  marriage  a 
woman  had  taught  school  and  clerked  is 
competent  to  show  previous  good  health  and 
ability  to  perform  duties  as  housewife.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Corse  [Tex.  Civ. 
App.]  101  S.  W.  522.  A  husband  suing  for 
injuries  to  his  wife  may  testify  as  to  worlc 
done  by  her  around  the  house  prior  to  the 
injury,  though  he  did  not  see  her  do  it. 
Gulf,  etc.,  R.  Co.  V.  Booth  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.  948,  97  S.  W.  128.  A  house- 
wife who  has  no  other  employment  may 
testify  in  her  own  behalf  as  to  the  amount 
of  lalDor  she  performed  prior  to  and  after 
her  injury.  Patton  v.  Sanborn.  133  Iowa, 
650,  110  N.  W.  1032.  Where  earning  capa- 
city has  been  impaired,  evidence  concerning 
the  injured  person's  habits  of  sobriety  and 
industry  prior  to  injury  is  admissible.  Buf- 
falo Creek  Coal  Min.  Co.  v.  Hodges,  30  Ky. 
L.   R.   346,   98   S.  W.   274. 

27.  The  amount  earned  by  one  while 
working  for  a  race  bookmaker  in  violation 
of  Pen.  Code,  §  351,  immediately  prior  to 
his  injury,  cannot  be  considered  in  deter- 
mining   damage    for    time    lost.     Murray    v. 
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show  that  an  injured  person  has  a  family.=«  Expert  testimony  is  admissible  to 
show  extent  of  injuries,-^  their  cause/^  and  effect."  Any  person  is  competent  to 
testify  as  to  extent  of  suffering.^-  Evidence  of  extent  of  earnings  during  the  year 
preceding  the  injury  is  admissible.^^  Miscellaneous  holdings  as  to  admissibility  of 
evidence  to  show  extent  of  injuries  ^^  and  suffering,''^  and  as  to  the  medical  treat- 
ment given,^"  are  collated  in  the  notes. 

Proof  of  life  expectancy^'  is  admissible  where  permanent  injury  or  diminished 
earning  capacity  is  shown/^  or  the  question  of  future  pain  and  suffering  is  in 
issue,^®  but  not  if  the  injured  person  is  abnormal/"    f 


Interurban    St.   R.    Co.,    118    App.   Div.    35,    102 
X.    Y.    S.    1026. 

28.  It  is  not  admissible  to  show  that  an 
injured  person  had  a  wife  and  children. 
Southern  R.  Co.  v.  Simmons,  105  Va.  651, 
55  S.  E.  459;  Chicago,  etc.,  R.  Co.  v.  Steck- 
man,  125  111.  App.  299.  It  is  error  to  permit 
an  injured  person  to  prove  that  lie  is  a 
married  man  and  has  three  children.  Jones 
&  Adams  Co.  v.  George,  227  111.  64,  81  N.  E.  4. 
Such  error  is  not  cured  by  requiring  a  re- 
mittitur.    Id. 

29.  A  physician  may  testify  as  to  present 
condition  of  an  injured  person  and  as  to 
whether  headaches  resulted  from  wound  on 
head.  Southern  R.  Co.  v.  Hobbs  [Ala.]  43 
So.  844.  A  physician  may  testify  from  ob- 
servation of  an  injured  person  as  to  the 
time  of  her  ultimate  recovery.  Simone  v. 
Rhode  Island  Co.    [R.   I.]    66  A.   202. 

30.  A  physician  may  testify  as  to  what  he 
thought  caused  the  infirmities  and  as  to 
whether  they  were  the  result  of  injuries  or 
disease.  Gulf,  etc.,  R.  Co.  v.  Booth  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  948,  97  S.  W.  128.  A 
physician  who  attended  an  injured  person 
immediately  after  his  injury  and  for  some 
time  thereafter  was  competent  to  testify  as 
to  wliat  was  the  cause  of  his  nervousness  and 
insomnia.  Indianapolis  &  E.  R.  Co.  v.  Ben- 
nett,- 39    Ind.    App.    141,    79    N.   E.    389. 

31.  "S^'here  a  fracture  at  basr^  of  brain 
was  sustained,  testimony  of  physicians  that 
in  a  majority  of  such  cases  epilepsy,  paral- 
ysis, or  mental  deterioration  resulted  was 
admissible  to  prove  future  suffering.  Cor- 
diner  v.  Los  Angeles  Trac.  Co.  [Cal.  App.] 
91  P.  436.  Where  an  expert  asked  whetlier 
he  could  state  that  the  injuries  were  pain- 
ful answered  "yes,"  such  answer  does  not 
constitute  testimony  that  the  injury  was 
painful.     Barry  v.  Kurshan,   103  N.  Y.  S.  120. 

32.  Kline  v.  Santa  Barbara  Consol,  R.  Co. 
[Cal.]    90    P.    125. 

33.  Chicago  Union  Trac.  Co.  v.  May,  125 
III.    App.    144;    Id.    221    111.    530,    77    N.    E.    933. 

34.  Injury  to  sexual  origans  may  be 
proved  by  evidence  of  inability  to  liave  sex- 
ual intercourse  and  that  prior  to  the  injury 
the  injured  person  had  begotten  one  child. 
Deering  Harvester  Co.  v.  Barzak,  227  111. 
71,  81  N.  E.  1.  Proof  that  since  marriage 
the  injured  person  had  begotten  one  child 
was  admissible  on  the  question  of  his  virility 
alleged  to  have  been  destroyed  by  the  in- 
jury. Postal  Telegraph-Cable  Co.  v.  Likes, 
225  111.  249,  80  N.  E.  136.  Where  a  com- 
plaint showed  physical  injuries  resulting, 
evidence  that  at  the  time  of  trial  the  in- 
jured person  was  suffering  from  tuberculosis 
is  admissible  though  not  specially  pleaded 
where  other  evidence  tends  to  show  that  it 
was    the    natural    result   of  .the    injury.     Van 


Cleve   V.    St.    Louis,    etc.,    R.    Co.    [Mo.    App.l 
101   S.  W.   632. 

Records  of  the  health  department  showing 
date  of  birth  of  a  child  held  material  on 
an  issue  of  damages  for  injuries  causing 
such  premature  birth.  Finer  v.  Nichols,  122 
Mo.  App.  497,  99  S.  W.  SOS.  On  allegation  of 
injury  to  head,  eyes,  spinal  cord,  evidence  of 
loss  of  memory  and  injury  to  eyes  is  ad- 
missible. Young  v.  Metropolitan  St.  R.  Co. 
[Mo.  App.]  103  S.  W.  135.  Where  a  fireman 
was  compelled  to  jump  from  the  engine  be- 
cause of  impending  collision,  he  could  show 
the  speed  of  the  train  to  prove  violence  of 
his  fall.  Davis  v.  Atlantic  Coast  Line  R.  Co. 
[N.  C]  58  S.  E.  798.  He  could  also  show  the 
general  effect  of  the  collision,  wrecked  con- 
dition of  engine  and  cars.  Id.  Where  ap- 
pendicitis resulted  from  an  injury,  medical 
books  relating  to  the  disease  are  admissible. 
Birmingham  R.  Light  &  Power  Co.  v.  Moore 
[Ala.]  42  So.  1024.  The  fact  that  a  physi- 
cian did  not  see  an  injured  person  until 
tAvo  years  after  the  injury  did  not  render 
his  testimony  that  she  was  suffering  from 
tuberculosis,  probably  the  result  of  the  in- 
jury, incompetent  where  other  evidence 
showed  that  hemorrhages  occurred  immedi- 
ately after  the  injury  and  continued  to  date 
of  trial.  Van  Cleve  v.  St.  Louis,  etc.,  R.  Co. 
[Mo.  App.]  101  S.  W.  632.  Where  in  an  action 
for  injuries  alleged  to  have  caused  a  rupture 
wliere  the  injured  person  and  his  wife  testi- 
fied that  he  had  never  been  affected  with  a 
rupture,  testimony  as  to  another  action  for 
injuries  alleging  that  they  had  resulted  in  a 
rupture  is  competent.  Ruemer  v.  Clark,  105 
N.  Y.  S.  659.  In  an  action  for  injury  to  a  leg  a 
witness  may  not  testify  as  to  the  probability 
of  absorption  "in  a  case  of  scar  tissue  that 
has  been  there  for  more  than  a  year"  where 
there  was  no  showing  tliat  scar  tissue  had 
existed  for  that  length  of  time.  Elzig  v. 
Bales    [Iowa.]    112   X.    W.    540. 

35.  In  an  action  by  a  Cliristian  Scientist 
for  physical  and  mental  suffering,  evidence 
as  to  her  belief  that  she  suffered  only  wlien 
she  thought  so  and  not  otherwise  was  per- 
tinent as  to  the  issue  of  suffering.  Ft.  Worth 
&  D.  C.  R.  Co.  V.  Travis  [Tex.  Civ.  App.] 
99    S.    W.    1141. 

36.  Admission  of  evidence  as  to  proper 
medical  treatment  in  an  action  by  a  child 
for  injuries  held  not  prejudicial,  since  the 
action  was  brought  by  the  child  and  not 
by  the  parents  whose  duty  it  was  to  furnish 
proper  medical  treatment.  Colorado  Springs 
Elec.  Co.  V.  Soper  [Colo.]  88  P.  165.  A  phy- 
sician may  testify  as  to  remedies  used,  the 
value  of  his  services  being  In  question. 
Southern    R.   Co.   v.  Hobbs    [Ala.]    43   So.   844. 

37.  See    7    C.    L.    1076. 

38.  Carlisle    tables    of    mortality    are    ad- 
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Physical  examination  and  exhibition  of  injuries.*'^ — As  a  general  rule  an  in- 
jured person  is  not  required  to  submit  to  physical  examination  *'  unless  he  calls  as 
a  witness  his  own  physician,*^  An  application  by  the  defendant  for  a  physical  ex- 
amination may  be  refused  where  he  has  had  opportunity  to  make  such  examination 
before  trial.'**     An  injured  person  may  exhibit  his  injuries  to  the  jury.*^ 

(§7)  C.  Instructions.*'^ — Instructions  should  furnish  the  jury  the  measure 
of  damages.*^     They  should  clearly  and  properly  submit  the  issues  ■**  and  should 


missible  where  injury  is  permanent.  Pitts- 
burgh, etc.,  R.  Co.  V.  Lightheiser  [Ind.]  78 
N.  E.  1033.  Where  an  injured  person  con- 
tends that  injuries  are.  permanent  and  offers 
competent  evidence  in  support  of  such  con- 
tention, mortality  tables  are  admissible. 
Hodd  V.  Tacoma  [Wash.]  88  P.  842;  Southern 
R.  Co.  V.  Cunningham  [Ala.]  44  So.  658; 
Howard  v.  McCabe  [Neb.]  112  N.  W.  305; 
Pittsburg,  etc.,  R.  Co.  v.  Ross  [Ind.]  80  N. 
E.  845;  Banks  v.  Braman  [Mass.]  80  N.  E. 
799.  Carlisle  expectancy  tables  whioli  make 
no  reference  to  sex  are  admissible  to  show 
expectancy  of  life  of  a  female.  Croft  v.  Chi- 
cago, etc.,  R.  Co.  [Iowa]  109  N.  ^V.  723. 
Mortality  tables*  prepared  pur»«uant  to  §  1471a, 
Code  Supplement,  are  admissible.  Clark  v. 
Van  Vleck  [Iowa]  112  N.  W.  648.  Where 
the  question  of  permanent  injury  was  the 
subject  of  extended  cross-examination,  de- 
fendant waived  objection  to  introduction  of 
mortality  tables.  O'Donnell  v.  Rhode  Island 
Co.  [R.  I.]  66  A.  578.  An  expectancy  table 
not  NhoTvn  to  be  established  or  reco^^nized 
as  authority  but  was  simply  prepared  by 
f!ftu'"-ies  of  a  life  insurance  company  is 
not  admissible.  Banks  v.  Braman  [Mass.] 
8U    N.    t-:.    799. 

30.  Where  the  question  of  future  pain 
and  suffering  is  in  issue.  Patton  v.  San- 
born, 133  Iowa,  650,  110  N.  W.  1032. 

40.  Ijife  tables  are  not  admissible  where 
the  person  injured  is  abnormal  or  has  an 
incurable  disease.  Colbert  v.  Rhode  Island 
Ca.    [R.  I.]    67  A.   446. 

41.  See    7    C.   L.    1076. 

42.  Chicago  v.  McNally,  227  111.  14,  81  N. 
E.  23.  In  an  action  for  injuries,  defendant 
may  prove  that  plaintiff  refused  prior  to 
trial  to  submit  to  physical  examination,  but 
may  ask  her  on  the  stand  if  she  is  willing 
to  submit  to  such  an  examination.  Gulf, 
etc.,  R.  Co.  v.  Booth  [Tex.  Civ.  App.]  16  Tex. 
Ct.    Rep.    948,    97   S.   W.   128. 

43.  Where  an  injured  person  calls  her 
physician  to  testify  in  her  behalf,  the  court 
may  direct  that  she  submit  to  examination 
by  two  other  reputable  physicians  on  de- 
fendant's behalf.  Johnston  v.  Southern  Pac. 
Co.    [Cal  ]    89   P.    348. 

44.  Where  an  injured  person  had  offered 
to  submit  to  physical  examination  imd  of- 
fered while  on  the  stand  to  permit  defend- 
ant's experts  to  examine  his  arm,  and  It 
appeared  that  two  of  such  experts  had  ex- 
amined it  and  another  given  an  opportunity 
to  do  so,  it  was  not  error  to  refuse  defend- 
ant's application  for  a  physical  examination. 
Malone    v.    Sierra    R.    Co.    [Cal.]    91    P.    522. 

4.'».  An  injured  foot  may  be  exhibited  to 
the  jury  and  the  injured  person  may  testify 
that  it  is  stiff  at  the  ankle  joint  and  by 
movements  show  the  ffftcts  of  the  injury. 
Pittsburg,  etc.,  R.  Co.  v.  Lightheiser  [Ind.] 
78  N.  E.  1033.  Though  ordinarily  plaintiff 
In    an    action    for   personal    injuries    may   ex- 


hibit the  injured  member  to  the  jury,  yet 
where  it  has  been  amputated  it  is  harmless 
error  for  the  court  to  refuse  an  exhibit  of 
the  injury.  Ford  v.  Providence  Coal  Co.,  30 
Ky.    L.    R.    698,    99    S.    W.    609. 

4C.     See   7    C.   L.    1077. 

47.  In  evers'  case  the  jury  should  be  in- 
structed as  to  the  measure  of  damages  ap- 
plicable to  the  particular  facts.  Georgia  R. 
&  Elec.  Co.  V.  Baker,  1  Ga.  App.  832,  58  S.  E. 
88.  The  entire  question  of  damages  should 
not  be  submitted  without  any  criterion  for 
the  determination  of  the  damages  recover- 
able. Western  Union  Tel.  Co.  v.  Lehman 
[Md.]  67  A.  241.  It  is  error  to  instruct 
to  assess  damages  for  unreasonable  de- 
lay of  a  carrier  in  delivering  goods  without 
giving  any  rule  by  which  damages  for 
such  delay  could  be  measured.  Yazoo  & 
M.  V.  R.  Co.  V.  Christmas  [Miss.]  42  So.  169. 
Where  action  is  founded  on  breach  of  oral 
contract,  the  court  should  charge  as  to  the 
elements  of  damage  and  prescribe  rules  by 
which  the  jury  can  ascertain  damages  re- 
coverable. Southwestern  Cotton  Seed  Oil  Co. 
V.  Stribling,  18  Okl.  417,  89  P.  1129.  An  in- 
struction that  if  defendant's  conduct  indi- 
cated reckless  disregard  of  its  duty  to  plain- 
tiff the  jury  might  increase  the  allowance 
of  damages  for  that  reason  authorizes  re- 
covery of  punitive  damages.  Wilson  v.  At- 
lantic Coast  Line  R.  Co.,  142  N.  C.  333,  55  S. 
E.  257.  It  is  erroneous  to  charge  the  pro- 
visions of  Civ.  Code  1895,  §  3907,  relative 
to  actions  for  torts  where  entire  injury 
alleged  is  to  place,  happiness,  or  feelings 
where  damages  are  claimed  for  lost  time, 
medical  expenses,  and  decreased  earning 
capacity.  Southern  R.  Co.  v.  Broughton 
[Ga.]  58  S.  E.  470.  Civ.  Code,  §  3333,  pro- 
vides that  one  injured  because  of  negli- 
gence of  another  may  recover  compensa- 
tion for  all  detriment  proximately  result- 
ing. Held  an  instruction  to  allow  damages 
for  all  suffering  present  and  future  and 
such  sum  a3  in  "your  best  judgment  will 
fairly  and  fully  compensate  for  any  injur.y 
received"  was  not  erroneous  as  permitting 
the  jury  to  award  damages  according  to  an.v 
feeling  they  might  have.  Hersberger  v.  Pa- 
cific Lumber  Co.  [Cal.  App.]  88  P.  587.  An 
instruction  permitting  recovery  for  pain  and 
"anguish"  shown  to  be  the  direct  result  of 
the  injury  does  not  authorize  recovery  for 
humiliation  and  mental  annoyance.  Evans- 
ton  v.  Richards,  224  111.  444,  79  N.  E.  673. 
Authorizing  "such  further  sum  as  would 
fairly  compensate  her  for  loss  of  her  foot" 
Is  erroneous.  Lexington  R.  Co.  v.  Herring, 
30  Ky.  L.  R.  269,  97  S.  W.  1127.  An  instruc- 
tion that  it  was  fair  for  the  jury  to  award 
what  they  wouhl  accept  under  similar  cir- 
cumstances for  the  pain  and  suffering  en- 
dured is  erroneous.  Rhodes  v.  Union  R.  Co., 
52  Misc.  501,  102  N.  Y.  S.  510.  It  Is  error  to 
authorize    recovery    on    the    basis    of    what 


9  Cur.  Law. 


DAMAGES  S  7C. 


921 


not  invade  the  province  of  the  jury.""*    They  should  be  clear  ^^  and  not  misleading/^ 


jurors  would  "want"  if  standing  in  plain- 
tiff's place.  Greer  v.  Union  R.  Co.,  53  Misc. 
638,  103  N.  Y.  S.  88.  In  an  action  for  in- 
juries to  land  by  flooding-,  the  introduction 
of  evidence  as  to  value'of  seed  and  expense 
laid  out  on  the  crop  planted  was  prejudicial, 
though  the  damages  sustained  were  prop- 
erly proved,  the  jury  not  having  been  in- 
structed as  to  the  impropriety  of  tlie  testi- 
mony. Jones  V.  Cooley  Lake  Club,  122  Mo. 
App.  113,  98  S.  W.  82.  Such  error  was  not 
cured  by  submitting  the  correct  measure  of 
damages  but  not  referring  to  the  testimony. 
Id. 

48.  Tile  word  "caring"  is  synonymous 
with  nursing  in  an  action  for  injuries. 
Johnson  v.  St.  Paul  &  W.  Coal  Co.  [Wis.] 
Ill  N.  W.  722.  Instruction  as  to  care  re- 
quired of  an  injured  person  as  to  his  wounds 
subsequent  to  the  injury  held  to  exact  no 
greater  degree  than  that  required  of  an  or- 
dinary, prudent  man,  and  not  objectionable. 
Rowe  V.  Whatcom  County  R.  &  Light  Co. 
[Wash.]  87  P.  921.  In  an  action  for  injuries 
resulting  from  obstruction  of  a  watercourse 
where  damages  are  claimed  for  permanent 
injuries  for  inundation,  and  being  compelled 
to  go  a  circuitous  route  to  cross  a  stream,  a 
charge  to  allow  the  damages  claimed  for 
the  overflow  if  the  obstruction  did  not  pro- 
long the  time  which  the  water  stood  on  the 
land,  properly  refused  as  ignoring  an  ele- 
ment of  damages.  International  &  G.  N.  R. 
Co.  V.  Walker  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.   268,   97  S.  W.   1081. 

49.  An  instruction  that  for  injury  to"  a 
wife  a  husband  could  recover  for  loss  of 
services  for  such  time  in  the  future  as  it 
was  reasonably  certain  he  would  sustain, 
loss  in  view  of  the  nature  of  the  injury,  ex- 
pectancy of  life  according  to  mortality 
tables,  her  health,  habits  of  life,  and  all 
other  evidence  is  not  erroneous  as  arbi- 
trarily fixing  the  expectany  of  life  by  the 
tables.  Croft  v.  Chicago,  etc.,  R.  Co.  [Iowa] 
109  N.  W.  723.  In  an  action  for  unliquidated 
damages,  it  is  error  for  the  court  to  inti- 
mate tliat  the  question  of  the  amount  of 
damages  is  not  for  the  jury  or  to  indicate 
the  amount  the  court  considers  adequate. 
Douglas  V.  Metropolitan  St.  R.  Co.,  104  N. 
Y.  S.  452.  Instruction  as  to  measure  of 
damages  applicable  only  in  the  event  that 
the  jury  made  certain  finding  held  not  ob- 
jectionable on  the  weight  of  evidence.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Garrett  [Tex.  Civ. 
App.]  96  S.  W.  53.  An  instruction  in  assault 
and  battery  that  plaintiff  was  not  entitled 
to  recover  exemplary  damages,  though  is- 
sues were  found  in  his  favor,  Invades  the 
province  of  the  jury.  Barlow  v.  Hamilton 
[Ala.]  44  So.  657.  An  instruction  that  the 
expectancy  of  life  of  a  person  sixteen  years 
of  age  is  forty-four  years  invades  the  prov- 
ince of  tlie  jury.  Central  of  Georgia  R.  Co. 
v.  McXab   [Ala.]   43  So.  222. 

Assumption  of  facts:  In  an  action  by  a 
married  woman,  instructions  held  erroneous 
as  assuming  that  money  paid  for  medical 
expenses  as  paid  by  the  husband.  Town 
of  Elba  v.  Bullard  [Ala.]  44  So.  412.  When 
it  is  conceded  tliat  goods  had  some  value,  it 
Is  not  error  to  assume  such  fact.  Stewart 
V.  Jacob  Sachs  &  Co.  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  845,  96  S.  W.  1091.     An  instruc- 


tion to  allow  what  had  been  paid  in  effect- 
ing a  cure,  medical  and  nursing  bills,  is  er- 
roneous as  assuming  that  such  bills  had 
been  paid.  York  v.  Everton,  121  Mo.  App. 
286,  97  S.  W.  604.  An  instruction  that  the 
measure  for  injury  to  property  was  its  di- 
minished value  and  that  such  difference 
should  be  the  amount  of  the  verdict  held  to 
assume  that  the  property  had  been  injured 
by  the  defendant.  Dallas,  etc.,  R.  Co.  v. 
Langston  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
316,  98  S.  "W.  425.  Instructions  as  to  meas- 
ure of  damages  held  not  to  assume  facts. 
Chicago,  etc.,  R.  Co.  v.  Stibbs,  17  Okl.  97,  87 
P.   293. 

5«.  Instruction  as  to  the  measure  of  dam- 
ages for  injuries  held  not  confusing,  nor  to 
authorize  double  damages  not  other  dam- 
ages not  shown  by  the  evidence.  Texas  & 
N.  O.  R.  Co.  V.  Miduleton  [Tex.  Civ.  App.] 
103  S.  W.  203.  Instruction  in  an  action  for 
breach  of  contract  to  allow  "  *  »  »  and 
which  the  parties  could  reasonably  antici- 
pate would  result  and  which  were  known  to 
them  when  the  contract  was  made"  was 
erroneous  as  meaningless  and  limiting  dam- 
ages to  sucli  as  the  parties  knew  at  the 
time  would  result.  First  Nat.  Bk.  v.  Carroll, 
35  Mont.  302,  88  P.  1012.  An  instruction 
"If  you  find  he  will  suffer  in  the  future  you 
may  allow  therefor"  is  too  favorable  to  de- 
fendant because  requiring  absolute  cer- 
tainty of  future  suffering.  Huggard  v.  Glu- 
cose Sugar  Refining  Co.,  132  Iowa,  724,  109 
N.  W.  475.  An  instruction  to  allow  com- 
pensation for  plan  or  suffering  endured  as 
a  result  of  any  injury  which  he  had  sus- 
tained up  to  the  present  time,  if  any,  held 
not  objectionable  as  permitting  recovery  for 
injuries  not  the  result  of  negligence  com- 
plained of.  Kelly  v.  Butte,  34  Mont.  530,  87 
P.  968.  Instruction  on  the  issue  of  damages 
in  an  action  for  libel  held  not  to  authorize 
recovery  for  the  publication  as  a  whole, 
though  there  may  have  been  justification 
for  a  portion  of  it.  Meriweather  v.  Pub- 
lishers: George  Knapp  &  Co.,  120  Mo.  App. 
354,   97  S.  W.   257. 

51.  In  an  action  on  an  injunction  bond, 
an  instruction  that  the  damages  recoverable 
could  not  exceed  the  amount  prayed  for  but 
that  "all  damages"  that  had  their  origin  in 
the  restraining  order  should  be  considered 
held  not  erroneous  as  misleading  the  jury 
to  consider  elements  not  alleged.  Sullivan 
V.  Cartier,  147  F.  222.  An  instruction  in  an 
action  for  false  imprisonment  that  unless 
the  jury  believe  that  punitive  damages 
should  be  awarded  only  actual  damages 
should  be  awarded,  and  if  no  actual  dam- 
ages were  sustained  then  only  nominal 
damages,  is  misleading.  Gambill  v.  Fuqua 
[Ala.]  42  So.  735.  An  instruction  in  an  ac- 
tion for  putting  a  passenger  off  at  the 
wrong  station  to  allow  damages  for  mental 
and  physical  pain  and  humiliation  or  morti- 
fication does  not  authorize  punitive  dam- 
ages. Tennessee  Cent.  R.  Co.  v.  Brasher's 
Guardian,  29  Ky.  L.  R.  r277,  97  S.  W.  349. 
Authorizing  recovery  of  smart  money  if  it 
was  found  that  the  assault  was  made  wan- 
tonly and  maliciously  is  not  erroneous  in 
failing  to  require  that  such  finding  be  based 
on  the  evidence.  Cody  v.  Gremmler,  121 
Mo.  App.   359,   99   S.   W.    46.     Instruction   au- 
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predicated  on  the  is?ucs  made  b}'  the  pleadings  and  evidence/'-  and  slionld  be  so 


thorizing  recovery  by  a  parent  for  injuries 
to  minor  son  for  loss  of  services  prior  to 
majority  lield  not  erroneous  for  failure  to 
direct  deduction  because  of  present  payment. 
El  Paso  Elec.  K.  Co.  v.  Kitt  [Tex.  Civ.  App.] 
99  S.  W.  587.  Autiiorizing  recovery  for  any 
mental  or  physical  pain  a  person  "may" 
suffer  is  not  erroneous  tliough  tlie  word 
"will"  would  have  been  preferable.  South 
Covington  &  C.  St.  R.  Co.  v.  Cleveland,  30 
Ky.  L.  R.  1072,  100  S.  W.  2S3.  In  an  action 
for  breach  of  contract  to  take  stoves  spe- 
cially manufactured,  where  the  parts  of  a 
portion  of  the  stoves  had  not  been  as- 
sembled and  the  testimony  as  to  whether 
the  stoves  were  worthless  was  conflicting, 
it  was  held  error  to  refer  to  the  property 
left  on  plaintiff's  hands  as  "material"  out 
of  which  to  complete  stoves.  St.  Louis 
Range  Co.  v.  Kline-Drummond  Mercantile 
Co.,  120  Mo.  App.  438,  96  S.  TV'.  1040.  An  in- 
struction authorizing  the  jury  to  consider 
the  que.stion  whether  property  was  new  or 
secondhand  does  not  submit  an  issue  as  to 
whether  it  was  new.  Texas  &  P.  R.  Co.  v. 
Wilson  Hack  Line  [Tex.  Civ.  App.]  101  S.  W. 
1042. 

52.  An  instruction  as  to  a  particular 
measure  of  damages  should  be  refused  if 
the  evidence  does  not  permit  of  its  applica- 
tion. Keroes  v.  T\"eaver,  27  App.  D.  C.  384. 
Instructions  should  confine  measure  of  re- 
covery to  such  damages  as  are  sustained. 
Instruction  to  find  in  such  amount  as  jury 
believes  evidence  warrants  erroneous  except 
where  vindictive  damages  are  recoverable. 
Haisler   v.    Hayden,    Jr.,    124   111.   App.    264. 

'Sot  supported  by  evidence:  In  an  action 
for  injury  to  an  abutting  lot  by  filling  in  a 
street,  it  is  error  to  authorize  recovery  of 
such  damages  as  the  jury  believe  tlie  owner 
entitled  to,  and  autliorize  tliem  to  consider 
cost  of  filling,  injuries  to  trees  and  shrub- 
bery, there  being  no  evidence  as  to  such 
cost  or  injury  and  no  other  rule  being 
given.  Godbey  v.  Bluefield,  61  W.  Va.  604. 
57  S.  E.  45.  Where  a  discliarged  employe 
testified  that  his  services  were  wortli  a  cer- 
tain sum  after  wrongful  discharge,  but  did 
not  testify  that  he  had  been  able  to  earn 
such  sum,  it  was  improper  to  authorize  de- 
duction of  such  amount.  San  Antonio  Light 
&  Pub.  Co.  V,  Moore  [Tex.  Civ.  App.]  101  S. 
W.  867.  Xo  evidence  of  injury  to  spine. 
Chenoweth  v.  Sutherland  [Mo.  App.]  101  S. 
W.  1105  [advance  sheets  only].  Where 
in  an  action  for  fraud  in  procuring  an 
application  for  a  life  policy  punitive  dam- 
ages were  not  recoverable  and  a  verdict 
was  returned  for  $282.33,  and  actual  dam- 
ages proved  was  $32.32,  error  in  allow- 
ing punitive  damages  was  prejudicial.  Hart- 
ford Life  Ins.  Co.  v.  Hope  [Ind.  App.]  81 
N.  E.  595.  In  an  action  for  permanent  in- 
jury as  the  result  of  the  negligent  setting 
of  a  bone,  an  instruction  authorizing  re- 
covery for  Impairment  of  health  was  erro- 
neous in  the  absence  of  evidence  of  injury 
to  plaintiff's  general  health.  Albertson  v. 
Lewis,  132  Iowa,  243,  109  N.  W.  705.  In  an 
action  for  malpractice  in  setting  a  fractured 
arm,  where  there  was  no  evidence  that  a 
future  operation  was  contemplated,  It  was 
error  to  authorize  the  consideration  of  »uch 
expense.  Id.  Xo  evidence  of  impairment  of 
earning  capacity.     Henderson   City   R.  Co.  v. 


Lockett,  30  Ky.  L.  R.  321,  98  S.  W.  303.  An 
instruction  on  loss  of  profits,  not  supported 
by  evidence  nor  applicable  to  the  pleadings. 
First  Nat.  Bk.  v.  Carroll,  35  Mont.  302,  88 
P.  1012.  No  evidence  that  money  had  been 
expended  for  physician's  services  or  medi- 
cines. Central  of  Georgia  R.  Co.  v.  McNab 
[Ala.]  43  So.  222.  No  evidence  upon  which 
to  base  a  recovery  for  a  particular  element. 
Southern  R.  Co.  v.  Broughton  [Ga.]  58  S.  E. 
470.  Elements  of  damage  not  covered  by 
the  evidence.  Western  Coal  &  Min.  Co. 
v.  Buchanan  [Ark.]  102  S.  W.  694.  It  is 
error  to  authorize  recovery  of  punitive  dam- 
ages in  an  action  for  wrongful  distress  for 
rent  wliere  there  was  no  evidence  that  the 
distress  warrant  was  wantonly  or  recklessly 
sued  out.  Manchester  Home  Bldg.  &  Loan 
Ass'n  V.  Porter,  106  Va.  528,  56  S.  E.  337.  It 
is  proper  to  refuse  an  instruction  limiting 
a  recovery  to  nominal  damages  where  evi- 
dence showed  actual  loss  by  reason  of  fail- 
ure »f  a  railroad  to  promptly  transport  cat- 
tic.  Baltimore  &  O.  R.  Co.  v.  Whitehill,  104 
Md.   295.   64  A.   1033. 

Not  based  on  pleadings:  Punitive  not 
claimed.  San  Antonio  Trac.  Co.  v.  Davis 
[Tex.  Civ.  App.]  101  S.  W.  554.  Where 
there  was  no  allegation  of  loss  of  time  or 
expense  of  cure  and  no  evidence  of  impair- 
ment of  earning  ability,  it  was  error  to 
autliorize  recovery  of  sucli  sum  as  would 
compensate  for  tlie  injury,  including  suffer- 
ing. Louisville  &  N.  R.  Co.  v.  Farris,  30  Ky. 
L.  R.  1193,  100  S.  W.  870.  Refusal  to  charge 
relative  to  punitive  damages  where  only 
compensatory  damages  were  prayed  for  was 
not  prejudicial  to  defendant.  Colorado 
Springs  Elec.  Co.  v.  Soper  [Colo.]  88  P.  161. 
Where  in  an  action  for  liquidated  damages 
the  amount  stipulated  was  prayed  for  but 
actual  damages  were  not,  it  was  error  to 
give  a  charge  permitting  recovery  of  actual 
damages.  Work  v.  Cross  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.  865,  98  S.  W.  208.  An  in- 
struction as  to  special  damages  is  erroneous 
where  no  claim  therefor.  First  Nat.  Bk.  v. 
Carroll,  35  Mont.  302,  88  P.  1012.  No  alle- 
gation of  diminished  earning  capacity.  Cen- 
tral of  Georgia  R.  Co.  v.  McNab  [Ala.]  43 
So.  222.  It  is  error  to  authorize  punitive 
damages  wliere  there  is  no  allegation  nor 
evidence  that  injury  was  willful,  wanton,  or 
reckless.  Wilson  v.  Atlantic  Coast  Line  R. 
Co.,  142  N.  C.  333,  55  S.  E.  257.  In  an  ac- 
tion for  damages  on  account  of  the  wrong- 
ful injury  of  an  Infant,  it  is  erroneous  to 
Instruct  tlie  jury  to  special  damages,  when 
the  petition  does  not  allege  nor  the  evidence 
sliow  special  damages,  and  so  as  to  time 
lost  and  diminished  earning  capacity  when 
there  Is  not  evidence  relating  thereto,  and 
no  evidence  of  the  emancipation  of  the 
minor.  Cincinnati  Trac.  Co.  v.  Wooley,  4 
Ohio  N.  P.    (N.  S.)   122. 

Held  proper:  An  instruction  in  assault  and 
battery  permitting  recovery  of  compensation 
for  pain,  suffering,  and  humiliation,  and 
also  punitive  damages  does  not  authorize 
such  punitive  damages  as  punishment  with- 
out regard  to  plaintiff's  loss.  Doerhoefer  v. 
Shewmaker,  29  Ky.  L.  R.  1193,  97  S.  W.  7. 
Instruction  to  allow  compensation  for  men- 
tal and  physical  pain  which  may  be  suffered 
in  the  future  and  for  permanent  injuries 
sustained  if   he  has  su.stained  permanent   in- 
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framed  as  not  to  permit  double  recovery.''^  An  instruction  is  not  erroneous  because 
mentioning  the  amount  sued  for,  if  jury  are  instructed  that  they  are  not  bound  there- 
by.^* Technical  terms  should  be  defined.^^  Instructions  covered  by  other  instruc- 
tions given  may  be  refused. ^^  The  jury  should  not  be  permitted  to  consider  evi- 
dence without  regard  to  its  bearing  on  the  issue  of  damages. ^^  All  instructions 
given  should  be  construed  together.^^     An  erroneous  instruction  may  be  cured  by  the 


jury  does  not  permit  recovery  therefor  un-  i 
less  they  are  reasonably  certain  to  result. 
O'Keefe  v.  United  Rys.  Co.  [Mo.  App]  101 
S.  W.  1144.  Where  in  an  action  for  inju- 
ries plaintiff  alleged  that  he  had  expended 
large  sums  and  had  obligated  himself  to 
pay  out  large  sums,  an  instruction  to  con- 
sider what  he  had  expended  or  obligated 
himself  to  expend  was  not  beyond  the  issues. 
Chicago  Consol.  Trac.  Co.  v.  Schritter,  222 
111.  364,  78  N.  E.  820.  Where  uncontradicted 
testimony  shows  men.tal  distress  for  failure 
to  deliver  a  telegram,  it  was  error  to  sub- 
mit as  an  issuable  fact  whether  mental  dis- 
tress was  suffered.  Prewitt  v.  S.  W.  Tel.  & 
T.  Co.  [Tex.  Civ.  App.]  101  S.  W.  812.  An  in- 
struction that  an  injured  person  may  re- 
cover for  any  loss  of  earnings  she  "may" 
suffer  in  the  future  is  not  objectionable  as 
authorizing  such  recovery  without  proof 
that  such  loss  is  reasonably  certain  to  occur. 
Dean  v.  St.  Louis  Transit  Co.,  121  Mo.  App. 
379,    99    S.    Vi.    33. 

ns.  Rule  violated:  Instruction  authorizing 
recovery  for  past  and  future  mental  and 
physical  pain,  impairment  of  ability  to  fol- 
low pursuits  of  other  girls  and  to  enjoy  life, 
and  for  decreased  capacity  to  enjoy  iife  and 
perform  services,  is  erroneous  as  permitting 
double  damages.  Houston,  etc.,  R.  Co.  v. 
Adams  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  58, 
98  S.  W.  222.  Double  damages  are  allowed 
by  an  instruction  authorizing  recovery  for 
services  while  one  was  totally  disabled,  and 
diminished  earning  capacity  without  limit- 
ing recovery  under  the  second  item  to  time 
succeeding  period  of  confinement.  Ft.  Worth 
&  R.  G.  R.  Co.  V.  Morris  [Tex.  Civ.  App.] 
101   S.   W.   1038. 

Rule  not  violated;  Instruction  to  allow 
compensation  for  lost  time  and  for  pernia- 
nent  impairment  of  earning  capacity  not 
erroneous  as  permitting  recovery  of  double 
damages.  Louisville  &  N.  R.  Co.  v.  Barrick- 
man  [Ky.]  104  S.  'W.  273.  Instruction  to 
assess  damages  at  such  sum  "as  if  paid  now 
will  fairly  compensate  him  for  the  injury" 
does  not  allow  double  damages.  Beaumont 
Trac.  Co.  V.  Edge  [Tex.  Civ.  App.J  102  S.  W. 
746.  An  instruction  in  an  action  for  loss 
of  an  eye  that  the  injured  person  was  en- 
titled to  recover  such  sum  as  would  fully 
compensate  him  for  his  loss,  disadvantage, 
and  disfigurement,  and  inconvenience  rea- 
sonably certain  to  result  was  not  mislead- 
ing as  allowing  double  damages.  Hocking 
V.  Windsor  Spring  Co.  [Wis.]  Ill  N.  V,\  685. 
An  instruction  to  allow  compensation  for 
loss  by  impairment  of  earning  capacity, 
pain,  suffering,  and  mental  anguish,  and  if 
injuries  are  permanent  such  further  sum, 
etc.  Galveston,  etc.,  R.  Co.  v.  Fink  [Tex. 
Civ.  App.]  99  S.  W.  204.  An  instruction  in 
assault  to  consider  mental  pain  and  humili- 
ation suffered  in  consequence  of  the  assault. 
Galveston,  etc.,  R.  Co.  v.  Bean  [Tex.  Civ. 
App.]    99   S.  W.   721. 


54.  Williams  v.  Meadville  &  Cambridge 
Springs   Street  R.   Co.,   31   Pa.   Super.   Ct.   580. 

35.  It  is  the  duty  of  the  court  to  explain 
to  the  jury  the  meaning  of  punitive  'dam- 
ages and  to  state  the  conditions  and  cir- 
cumstances under  which  such  damages  may 
be  recovered.  Sneve  v.  Lunder,  100  Minn. 
5,  110  N.  W.  99.  Failure  to  define  "actual," 
"remote,"  and  "speculative"  is  erroneous 
where  the  charge  in  which  the  terms  are 
used  would  confuse  the  jury.  First  Nat. 
Bk.  V.  Carroll,  35  Mont.  302,  88  P.  1012.  In 
instructing  the  jury  that  if  they  find  an 
assault  was  made  wantonly  and  maliciously 
they  may  assess  punitive  damages,  failure 
to  specifically  define  the  meaning  of  "wan- 
tonly" is  not  error.  Cody  v.  Gremmler,  121 
Mo.  App.  359,  99  S.  W.  46. 

56.  Instructions  in  an  action  for  delay  in 
delivering  a  telegram  to  allow  compensation 
for  mental  anguish  suffered  renders  refusal 
to  charge  that  there  can  be  no  recovery  for 
grief  at  hearing  news  of  death  not  error. 
Western  Union  Tel.  Co.  v.  Hardison  [Tex. 
Civ.  App.]   101  S.  W.  541. 

57.  An  instruction  that  the  measure  of 
damages  was  reasonable  compensation,  that 
in  estimating  the  amount  the  jury  should 
consider  whether  the  injury  was  permanent, 
the  effect  upon  his  health,  physical  pain  and 
mental  anguish,  time  lost  and  future  con- 
sequences, "togetlier  with  all  facts  and  cir- 
cumstances in  evidence,"  was  erroneous. 
Monongahela  River  Consol.  Coal  &  Coke  Co. 
V.  Hardsaw  [Ind.]  81  N.  E.  492.  An  instruc- 
tion authorizing  the  jury,  in  assessing  dam- 
ages, to  consider  "all  the  circumstances  of 
the  case  as  shown  by  the  evidence"  and  "all 
the  evidence"  is  erroneous.  Knoefel  v.  At- 
kins   [Ind.  App.]    81  N.  E.   600. 

58.  Instructions  considered  as  a  whole 
held  not  erroneous.  Chicago  City  R.  Co.  v. 
Smith,  226  111.  178,  SO  N.  E.  716.  Definition 
of  wilfullness  warranting  recovery  of  puni- 
tive damages,  taken  in  connection  with 
other  instructions,  held  proper.  Talbert  v. 
Charleston  &  W.  C.  R.,  75  S.  C.  136,  55  S.  B. 
138.  In  action  against  carrier  for  injury 
resulting  from  unheated  depot,  instructions 
held  to  sufficiently  present  the  nonliability 
of  the  carrier  for  subsequent  exposure  to 
cold  elsewhere.  St.  Louis  S.  W.  R.  Co.  v. 
Lowe  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  265, 
97  S.  W.  1087.  An  instruction  which  leaves 
the  jury  free  to  exercise  its  judgment  as  to 
the  amount  of  damages  without  regard  to 
the  evidence,  is  cured  by  one  which  re- 
quires it  to  predicate  its  verdict  upon  the 
evidence.  National  Biscuit  Co.  v.  Wilson 
[Ind.  App.]  80  N.  E.  33.  It  is  not  error  to 
instruct  the  jury  to  limit  the  verdict  to  the 
amount  prayed  for  where  the  court  also  In- 
structed to  find  only  such  sum  as  the  evi- 
dence warranted.  St.  Louis,  etc.,  R.  Co.  v. 
Snell  [Ark.]  100  S.  W.  67.  Instruction  au- 
thorizing recovery  for  pain  and  anguish 
"which    plaintiff    may     hereafter    suffer"     is 
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verdict.''^  Erronooiis  instruction  as  to  measure  of  damages  is  not  ground  for  re- 
versal where  damages  awarded  are  in  accordance  with  law  and  justified  by  tlie  evi- 
dence.^*' 

(§7)  D.  Trial.^'^ — If  an  action  is  primarily  for  the  recovery  of  a  money 
judgment  for  damages,  the  question  of  amount  is  for  the  jury,®-  but  if  the  right  to 
damages  is  merely  incidental  and  the  suit  is  primarily  for  injunctive  relief,  the 
court  may  assess  the  damages  without  the  intervention  of  a  jury.*'^  Damages  ex 
delicto  may  be  recovered  though  they  may  have  arisen  by  reason  of  breach  of  con- 
tract.®* For  a  single  tort  only  one  award  of  damages  may  be  had.®^  Damages  for 
tort  niay  be  assessed  without  calculating  altogether  the  pecuniary  loss  of  the  party.®® 
Questions  propounded  to  experts  should  embrace  all  the  elements  upon  which  the 
opinion  is  to  be  based. ®^  Evidence  in  support  of  a  set-off  is  not  admissible  in  a  hear- 
ing for  assessment  of  damages  after  default.®^  Wliere  suit  is  brought  for  specific 
performance  against  a  defendant  who  has  no  title,  and  his  want  of  title  was  known 
to  the  plaintiff  at  the  time  of  the  bringing  of  the  suit,  the  petition  cannot  be  re- 
tained for  assessment  of  damages.®''  Damages  recoverable  for  breach  of  contract 
are  governed  by  the  law  of  the  place  where  the  breach  occurred.^® 

(§7)     E.  Verdicts  and  findings.''^ — Jury  trying  issue  upon  plea  in  abatement 


not  erroneous  where  it  is  otlierwise  in- 
structed that  damages  should  be  limited  to 
pain  and  suffering'  shown  by  the  evidence. 
Dean  v.  Kansas  City,  etc.,  R.  Co.,  199  Mo. 
386,  97  S.  W.  910.  Instructions  considered  as 
a  whole  held  to  show  that  a  charge  as  to 
pain  and  suffering  which,  if  standing  alone, 
would  be  erroneous,  referred  to  measure  of 
damages  therefor  and  not  to  right  to  re- 
cover therefor.  Goodwyn  v.  Central  of 
Georgia  R.  Co.  [Ga.  App.]  58  S.  E.  688.  An 
instruction  to  allow  compensation  in  what- 
ever sum  it  is  found  the  crop  was  injured  is 
to  be  read  in  connection  with  an  instruc- 
tion stating  the  measure  of  damages.  Hunt 
V.  St.  Louis,  etc.,  R.  Co.  [Mo.  App.]  103  S.  W. 
133. 

Error  not  cured:  Error  in  permitting  re- 
covery of  punitive  damages  without  men- 
tioning the  terin  is  not  cured  by  a  charge 
that  punitive  damages  could  not  be  recov- 
ered. Wilson  V.  Atlantic  Coast  Line  R.  Co., 
142  N.  C.  333,  55  S.  E.  257.  In  an  action  for 
delay  in  delivering  a  telegram  where  the 
court  details  the  duty  of  the  jury  in  re- 
gard to  the  facts,  it  is  not  error  to  charge 
that  such  damages  may  be  awarded  as  re- 
sulted from  the  negligence.  Harrison  v. 
Western  Union  Tel.  Co.,  75  S.  C.  267,  55  S.  E. 
450.  Error  in  permitting  recovery  on  a 
wrong  basis  not  cured  by  subsequent  cor- 
rect instruction.  Malone  v.  Sierra  R.  Co. 
TCal.]   91  P.  522. 

.in.  Instruction  that  punitive  damages 
"that  is  damages  by  way  of  punishment" 
held  not  ground  for  reversal  where  dam- 
ages allowed  w^ere  not  excessive.  Weis- 
kopf  V.  Ritter,  29  Ky.  L.  R.  1268,  97  S.  W. 
1120.  Where  the  sum  of  $25,000  was  prayed 
for.  error  in  mentioning  such  sum  in  an  in- 
struction is  cured  by  a  verdict  for  $10,000. 
Houston,  etc.,  R.  Co.  v.  Adams  [Tex.  Civ. 
App.]    17   Tex.  Ct.   Rep.   58,   98   S.   W.    222. 

CO.  Miller  v.  Aldrich,  123  111.  App.  464. 
And  see  Harmless  and  Prejudicial  Error,  8 
C    L    1 

61.     See  7  C.  L.  1081. 

«2.  Mogollon  Gold  &  Copper  Co.  v.  Stout 
IN.  M.]    91    P.   724.     The  amount  of  damage 


is  for  the  jury  though  the  only  direct  evi- 
dence as  to  such  amount  is  the  testimony  of 
the  plaintiff  himself.  St.  Louis  S.  W.  R.  Co. 
V.   Thompson    [Tex.  Civ.  App.]    103  S.  W.   684. 

63.  Mogollon  Gold  &  Copper  Co.  v.  Stout 
[N.  M.]  91  P.  724.  Where  a  complaint 
claimed  damages  for  medical  bills  paid  but 
it  was  developed  on  cross-examination  that 
they  had  not  been  paid  by  failing  to  move 
to  strike  all  the  evidence  relative  thereto, 
defendant  waived  its  right  to  object  to  an 
instruction  authorizing  recovery  therefor. 
Donk  Bros.  Coal  &  Coke  Co.  v.  Thil,  228  111. 
233,  81  N.  E.   857. 

64.  Where  a  landlord  wrongfully  deprives 
a  tenant  of  the  use  of  the  leased  premises. 
Wood  v.  Monteleone,  118  La.  1005,  43  So.  657. 

65.  Where  a  compromise  judgment  was 
entered  in  a  personal  injury  action  at  a 
time  when  only  two  fingers  had  been  lost, 
but  after  such  entry  it  became  necessary  to 
amputate  other  Angers  because  of  the  in- 
jury, no  recovery  could  be  had  for  addi- 
tional injury.  Painter  v.  Norfolk  &  W.  R. 
Co.    [N.  C]    57  S.  E.   151. 

66.  Wood  v.  Monteleone,  118  La.  1005,  43 
So.  657. 

67.  Value  of  personal  property.  Barker  v. 
Lewis  Stoi-age  &  Transfer  Co.,  79  Conn.  342, 
65  A.  143.  Questions  asked  a  physician  as 
to  whether  or  not  in  making  up  his  opinion 
as  to  permanency  of  injuries  he  considered 
condition  of  injured  person  for  some  time 
before  and  after  the  injury,  etc.,  held 
proper.  Southern  R.  Co.  v.  Hobbs  [Ala.]  43 
So.   844. 

68.  Barnes  v.  Squier,  193  Mass.  21,  78  N. 
E.  731. 

69.  Ferguson  v.  Kelley,  4  Ohio  N.  P.  (N. 
S.)    126. 

70.  For  loss  of  goods  in  Kentucky  where 
the  contract  was  made  in  New  York  and  the 
loss  occurred  in  Kentucky,  the  carrier's  lia- 
bility l.s  governed  by  the  law  of  Kentucky. 
Cincinnati,  etc.,  R.  Co.  v.  Hansford,  30  Ky. 
L.   R.   1105,   100   S.  W.   251. 

71.  See  7   C.  L.   1082. 
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may  by  the  same  verdict  assess  plaintiff's  damages.'-  Under  a  statute  per- 
mitting multifold  damages,  the  court  may  add  the  statutory  amount  to  the  verdict. '^ 
A  rule  permitting  the  court  to  grant  a  new  trial  does  not  authorize  it  to  reduce  a 
verdict  to  nominal  damages.'*  An  erroneous  verdict  may  be  cured  by  remittitur," 
but  a  verdict  based  on  an  erroneous  theory  will  not  be  permitted  to  stand.""  A 
verdict  returned  on  a  form  submitted  is  presumed  predicated  on  damages  allowed 
by  such  form.'^  A  verdict  need  not  separate  items  of  damages  under  different 
heads.'®  In  Louisiana  the  supreme  court  may  reverse  a  verdict  and  render  final 
judgment.'^ 

Dam>u:m  Abseque  Injuria;   Dams;   Date;   Days;   Dead  Bodies,  see  latest  topical  index. 

DEAF   MUTES." 
DEATH    AXD     SURVIVORSHIP.^ 

This  topic  treats  of  the  presumption  and  proof  of  death  and  of  survivorship. 
It  excludes  statutory  administration  of  estates  of  absentees.®^ 

A  rebuttable  presumption  *^  of  death  arises  from  a  continuous  and  unexplained 
absence  from  home  or  place  of  residence  for  seven  years,^*  and  the  party  asserting 
continued  life  has  burden  of  proving  the  same.®^  There  is  no  presumption  of  sur- 
vivorship between  those  perishing  in  a  common  disaster  or  that  they  died  at  the 
same  instant,®*'  but  in  Xew  York  property  is  distributed  as  of  simultaneous  death 
in  the  absence  of  proof  of  survivorship,®^  and  hence  one  claiming  under  a  legatee 


72.  Chicago,  etc.,  R.  Co.  v.  Suta,  123  111. 
App.   125. 

73.  Where  a  statute  permits  multifold 
damages,  it  is  immaterial  whether  the  jury 
return  the  sum  to  which  plaintiff  is  entitled 
or  only  actual  damages,  and  the  court  may 
direct  entry  of  judgment  in  accordance  with 
the  statute.  Richards  v.  Sanderson  [Colo.] 
89  P.   769. 

74.  Under  Code  Civ.  Proc,  §  999,  provid- 
ing that  a  trial  judge  may  in  his  discretion 
entertain  a  motion  to  set  aside  a  verdict 
and  grant  a  new  trial  because  of  excessive 
damages,  the  court  has  no  authority  to  re- 
duce the  verdict  to  nominal  damages  and 
direct  judgment  to  be  so  entered.  Howard 
v.  Bank  of  Metropolis,  115  App.  Div.  326,  100 
N.  Y.  S.   1003. 

75.  Where  the  Jury  agreed  that  plaintiff 
was  entitled  to  recover  ?900,  any  error  in 
arriving  at  a  verdict  by  lot  for  $950  Is  cured 
by  remitting  any  sum  in  excess  of  $900. 
St.  Louis  S.  W.  R.  Co.  v.  Gentry  [Tex.  Civ. 
App.]   16  Tex.  Ct.  Rep.   860,  98  S.  W.  226. 

76.  A  verdict  will  be  reversed  where  based 
on  an  erroneous  instruction  and  is  greatly 
in  excess  of  damages  sustained.  Gibler  v. 
Terminal  R.  Ass'n   [Mo.]    101   S.  W.   37. 

77.  Where  in  libel  plaintiff  sued  for  $5,000 
actual  and  $5,000  punitive  damages,  and  the 
court  submitted  two  forms  of  verdict,  one 
for  actual  damages  and  one  for  both  actual 
and  punitive  damages,  and  the  jury  re- 
turned a  verdict  for  $5,000  on  the  form  used 
for  actual  damages,  held  that  such  verdict 
could  not  be  considered  as  containing  any 
actual  damages.  Meriwether  v.  Publishers: 
George  Knapp  &  Co.,  120  Mo.  App.  354,  97 
B.  W.  257. 


7S.  A  verdict  will  not  be  set  aside  be- 
cause it  separates  the  damages  under  dif- 
ferent heads.  Telfair  County  v.  Clements,  1 
Ga.  App.  437,  57  S.  E.  1059.  Where  in  an  ac- 
tion for  ejection  of  a  claild  from  a  street 
car  the  right  to  recover  depended  on  a  find- 
ing of  willful  and  malicious  negligence,  and 
if  the  act  was  wanton  and  malicious  the 
jury  were  authorized  to  find  exemplary  dam- 
ages, the  fact  that  a  verdict  for  exemplary 
damages  was  not  returned  does  not  estab- 
lish that  the  act  of  the  conductor  was  not 
malicious  and  inhuman.  Harless  v.  Southwest 
Mo.  Elec.  R.  Co.,  123  Mo.  App.  22,  99  S.  W. 
793. 

79.  Gomez  v.  Tracey,  115  La.  824,  40  So. 
234. 

80.  See  5  C.  L.  944.  No  cases  have  been 
found  during  the  period  covered  for  this 
topic,  which  includes  only  the  capacity  of 
deaf  mutes  to  contract.  As  to  degree  of 
care  required  of  persons  under  disability  to 
avoid  accident,  see  such  topics  as  Railroads, 
8  C.  L.   1590;  Street  Railways,  8  C.  L.  2004. 

81.  See  7  C.  L.  1082. 

82.  See  Absentees,  9  C.  L.  9. 

83.  Where  inference  may  be  drawn  from 
the  evidence  that  decedent  left  with  inten- 
tion not  to  return,  the  question  of  death  is 
for  Jury.  Heagany  v.  National  Union,  143 
Mich.  186,  12  Det.  Leg.  N.  943,  106  N.  W.  700. 

84.  Appeal  of  Hackett,  27  R.  I.  587,  65  A. 
268;  Holdredge  v.  Livingston  [Neb.]  112  N. 
341. 

85.  Holdrege  v.  Livingston  [Neb.]  112  N. 
W.  341. 

86.  87.  St.  John  v.  Andrews  Inst,  for  Girls, 
117  App.  Div.  698,  102  N.  Y.  S.  808;  In  re 
Mclnnes,   104  N.  Y.  S.  147. 
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has  the  burden  of  showing  survivorship.^^     Survivorship  is  always  subject  to  proof 
as  a  fact.** 

DEATH  BY  WTIONGFUL  ACT. 


§  1.  Xature  and  Elements  of  Liability  and 
Release  or  Bar  Thereof   (926). 

§  2.     Who  May  Bring  Action  (928). 

>$  3.  Beneficiaries  of  the  Right  of  Action 
(928). 


§  4.      Damages   (929). 
§  5.     Remedies  and  Procedure  (932). 
§  6.     Distributive    Rights    in .  Amount    Re- 
covered   (935). 


The  scope  of  this  topic  is  limited  to  the  nature ^nd  extent  of  the  liability,  in- 
cluding damages,  for  tortiously  causing  another's  death.  It  excludes  the  general 
law  of  negligence  or  tort  on  which  such  liability  is  based  and  also  all  questions  of 
practice,  evidence,  and  pleading  in  negligence  or  tort  cases,  except  such  as  are  pe- 
culiar to  the  action  for  death. ^°  The  survivabilit}^  of  particular  causes  of  action  is 
also  excluded.**^ 

§  1.  Nature  and  elements  of  lialnJHij  and  release  or  bar  thereof.^- — At  com- 
mon law,  all  right  of  action  died  with  the  party  injured  except  for  direct  affirmative 
losses,^^  and  hence  recovery  can  be  had  only  when  the  statutory  law  ^*  of  the  place 
where  the  wrongful  act  occurs  ^^  provides  therefor,  though  such  statutes  provide  that 
it  is  enforcible  only  in  domestic  courts.®"  The  right  of  action  existing,  it  may  be 
enforced  in  any  state  unless  contrary  to  the  positive  law  or  the  settled  policy  there- 
of ®^  at  the  time  of  the  wrongful  act,®*  but  all  inherent  limitations  must  be  ob- 
served.®®    The  case  must  come  clearly  within  the  statute,^  and  hence  the  Missouri 


SS.  St.  John  V.  Andrews  Inst,  for  Girls, 
117  App.  Div.  698,  102  N.  Y.  S.  808.  Evidence 
held  to  sustain  finding  that  legatee  survived 
testator  in  fire.  Id.  Evidence  held  to  show- 
that  husband  survived  wife  who  perished  in 
same  shipwreck.  In  re  Mclnnes,  104  N.  Y. 
S.  147. 

89.  Evidence  sufflcient  to  support  finding 
of  auditor  approved  by  court  that  husband 
survived  his  wife  so  as  to  entitle  liim  to 
inherit.  Johnson's  Estate,  29  Pa.  Super.  Ct. 
255. 

90.  See  Carriers,  9  C.  L.  466;  Master  and 
Servant,  8  C.  L.  840;  Negligence,  8  C.  L.  1090; 
Railroads,    8    C.    L.    1590,    and    similar  topics. 

91.  See  Abatement  and  Revival,   9  C.  L.   1. 

92.  See   7   C.   L.   1083. 

93.  Husband  can  recover  for  loss  of  time 
and  funeral  expenses  resulting  directly  from 
death  of  wife.  Philby  v.  Northern  Pac.  R. 
Co.   [Wash.]   89  P.  468. 

94.  Act  No.  280,  Pub.  Acts  1905,  p.  432, 
providing  that,  in  action  for  damages  "here- 
tofore or  hereafter"  sustained  to  either 
party  to  marriage  relation  from  the  wrong- 
ful act  of  another,  it  shall  be  no  bar  to 
action  that  legal  impediment  existed  to  a 
lawful  marriage  if  contracted  in  good  faith, 
held  unconstitutional  as  creating  new  cause 
of  action  as  to  case  where  death  had  already 
occurred.  Philip  v.  Heraty,  147  Mich.  473, 
111   N.   W.    93. 

95.  Gurofsky  v.  Lehigh  Valley  R.  Co.,  105 
N.  Y.  S.  514.  Though  brought  in  state  where 
administrator  qualified.  Cason's  Adm'r  v, 
Covington  &  C.  El.  R.,  Transfer  &  Bridge 
Co.,  30  Ky.  L.  R.  352,  98  S.  W.  304.  Where 
vessels  colliding  belong  in  state  of  Delaware, 
laws  of  such  state  determine  wliether  cause 
of  action  exists.  The  Hamilton  [C.  C.  A.] 
146    F.    724. 

96.  Const.  U.  S.,  art.  4,  §  1,  does  not  re- 
quire  the   courts   of   Texas   to   recognize   the 


validity  of  a  New  Mexico  statute  containing 
that  provision.  Atchison,  etc.,  R.  Co.  v. 
Sowers   [Tex.  Civ.  App.]   99  S.  W.  190. 

97.  Will  be  enforced  unless  statutes  are 
so  dissimilar  as  to  establish  substantially 
different  policies.  Keep  v.  National  Tube  Co,. 
154  F.  121.  Right  of  action  under  Gen.  St. 
Kan.  1897,  c.  95,  §§  418,  419,  may  be  enforced 
in  Missouri.  Charlton  v.  St.  Louis  &  S.  F.  R. 
Co.,  200  Mo.  413,  98  S.  W.  529.  Fact  that 
statute  of  North  Carolina  leaves  recovery  in 
hands  of  administrator  for  general  distribu- 
tion, while  that  of  South  Carolina  designates 
particular  beneficiaries,  does  not  show  differ- 
ent policy.  Free  v.  Southern  R.  Co.  [S.  C]  58 
S.  E.  952.  Fact  that  Minnesota  statute  lim- 
ited maximum  recovery  allowed  certain 
claims  to  be  paid  therefrom  allowed  two 
years  for  bringing  suit,  contrary  to  New 
Jersey  statute,  held  not  to  establish  differ- 
ent policy.  Keep  v.  National  Tube  Co.,  154 
F.  121.  Action  under  West  Virginia  law 
maintainable  in  Virginia.  Norfolk  &  W.  R. 
Co.  V.  Denny's  Adm'r  [Va.]  56  S.  E.  321.  An 
action  will  lie  in  Utah  for  wrongful  death 
occurring  in  another  state  brought  by  the 
administrator  in  the  county  where  he  re- 
sided. Stone  V.  Union  Pac.  R.  Co.  [Utah]  89 
P.   715. 

98.  State  cannot  by  statute  enacted  after 
death  close  its  courts  to  one  having  cause  of 
action  under  statute  of  sister  state.  Right 
to  sue  becomes  vested.  Brennan  v.  Electri- 
cal Installation  Co.,  120  111.  App.  461.  Act 
of  May  13,  1903,  amending  act  of  February 
12,  1853,  and  providing  that  "no  action  shall 
be  brought  or  prosecuted  in  this  state  to  re- 
cover damages  for  a  death  occurring  outside 
of  this  state,"  held  not  to  apply  to  causes  of 
action   existing  at   time   of   enactment.     Id. 

99.  Swisher  v.  Atchison,  T.  &  S.  F.  R.  Co 
[Kan.]  90  P.  812.  Act  1903,  §  1,  of  New 
Mexico,  requiring  noice  of  injury,  claim,  etc.. 
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statute  rendering  carriers  liable  in  certain  instances  does  not  create  liability  on  the 
part  of  their  employes.-  In  Massachusetts  street  railway  companies  are  liable  for 
death  due  to  corporate  negligence,^  or  to  the  gross  negligence  of  employes,*  and  pro- 
cedure therein  prescribed  must  obtain.^  Under  the  Indiana  Employers'  Liability 
Act,  it  is  not  necessary  that  the  negligence  of  the  vice  principal  be  in  the  discharge 
of  duties  as  such.®  A  municipality  is  liable  in  Alabama  for  a  death  due  to  its 
wrongful  act.''  In  Louisiana  no  recovery  can  be  held  for  the  death  of  an  illegitimate 
child,^  but  in  Cc-lorado  a  cause  exists  for  the  death  of  an  adult  leaving  no  spouse 
or  children,^  Both  lessor  and  lessee  railroad  are  liable  for  death  caused  by  lessee 
road.i" 

The  statutes  quite  generally  allow  recovery  only  where  decedent  would  have 
had  a  cause  of  action  for  his  injuries  had  he  survived,^^  and  hence  negligence  ^- 


held  to  go  to  right  of  action  itself  and  not 
merely  relating  to  procedure.  Id.  Le  Bar  v. 
New  York,  etc.,  R.  Co.  [Pa.]  67  A.  413.  Suit 
for  injuries  received  in  Indiana  which  em- 
ployed under  a  contract  made  and  to  be 
performed  there,  governed  by  Indiana  law. 
Christensen  v.  Graver  Tank  Works,  223  111. 
142,  79  N.  E.  97.  Fellow-servant  rule  of  for- 
eign state  applied.  Morrison  v.  San  Pedro, 
etc.,  R.  Co.   [Utah]    88  P.  998. 

1.  Private  telephone  company  held  within 
Rev.  St.  1895  art.  3017.  Citizens'  Tel.  Co.  v. 
Thomas  [Tex.  Civ.  App.]  99  S.  W.  879  Rev. 
St.  1895,  §  3017,  giving  cause  of  action  for 
death  due  to  negligence  of  owner,  proprietor, 
etc.,  of  "any  railroad,  steamboat,  stage  coach 
or  other  vehicle  for  conveyance  of  goods  or 
passengers,"  lield  inapplicable  to  private 
tram  railroad.  Ott  v.  Johnson  [Tex.  Civ. 
App.]  101  S.  W.  534.  Rev.  St.  1899.  §  2864, 
providing  that  wlienever  any  person  shall 
die  from  injury  resulting  from  negligence 
of  any  servant  while  running  any  car,  etc., 
held  to  apply  to  street  railways.  McQuade 
V.  St.  Louis  &  S.  R.  Co.,  200  Mo.  150,  98 
S.  W.  552.  Negligence  specified  by  Rev. 
St.  1899,  §  2864,  includes  failure  to  discharge 
duty  imposed  by  statute  or  ordinance.  Id. 
Rev.  Laws,  c.  Ill,  §  268,  giving  right  of  ac- 
tion for  death  at  railroad  crossing,  etc.,  is 
not  available  to  one  killed  while  walking 
on  roadbed.  Durbin  v.  New  York,  etc., 
R.  Co.  [Mass.]  80  N.  E.  219.  Conceding 
that  Rev.  St.  1895,  §  3017,  giving  action 
against  railroad  for  death  caused  by  unfit- 
ness, negligence,  or  carelessness  of  servants, 
requires  act  to  be  "negligently"  as  distin- 
guished from  "willfully"  done,  it  is  not  es- 
sential that  act  be  unintentionally  done,  as 
where  compress  air  hose  is  turned  on  one  in 
sport.  Galveston,  etc.,  R.  Co.  v.  Cur- 
rie  [Tex.]  16  Tex.  Ct.  Rep.  870.  96  S.  V\'.  1073. 
Under  Rev.  Laws,  c.  Ill,  §  267,  no  recovery 
can  be  had  for  death  of  trespasser  upon 
roadbed  of  railroad  company  unless  due  to 
reckless  or  willful  conduct  of  company. 
Durbin  v.  New  York,  etc.,  R.  Co.  [Mass.] 
80  N.  E.  219.  Duty  of  electrical  com- 
pany to  keep  wires  insulated  held  to 
render  liable  for  death  under  Rev.  St.  1895, 
§  3017,  where  it  was  left  uninsulated  for 
long  time,  though  so  left  through  negligence 
of  servants.  San  Antonio  Gas  &  Elec.  Co. 
V.    Badders    [Tex.    Civ.    App.]    103    S.    W^    229. 

2.  Rev.  St.  1899,  §  2864,  as  amended  by 
Laws  1905,  pp.  135-137,  making  one  who 
"owns,    operates    or    conducts"    certain    con- 


veyances, liable,  held  to  apply  to  employer 
exclusively.  Chicago,  etc.,  R.  Co.  v.  Stepp, 
151  F.  908. 

3.  Negligence  of  motorman  held  not  to  so 
clearly  establish  his  incompetency  as  to 
show  negligence  on  the  part  of  defendant  in 
employing  liim,  within  Rev.  Laws,  c.  Ill 
§  267.  Moran  v.  Milford  &  U.  St.  R.  Co., 
193  Mass.  52,  78  N.  E.  736. 

4.  Negligence  of  motorman  in  running 
down  pedestrian  held  not  so  wanton  as  to 
constitute  "gross  negligence"  within  Rev. 
Laws,  c.  Ill,  §  267.  Moran  v.  Milford  & 
U.  St.   R.   Co.,    193   Mass.    52,   78   N.   E.    736. 

5.  Where  widow  sued  in  her  own  right 
for  death  of  husband  instead  of  as  executrix, 
as  required  by  New  Jersey  law,  held  too  late 
to  amend  after  statute  of  limitations  had  be- 
come a  bar.  La  Bar  v.  New  York,  etc.,  R. 
Co.   [Pa.]   67  A.  413. 

Contra:  Such  an  amendment  was  allowed 
on  the  ground  that  it  did  not  substitute  a 
new  party  or  make  a  ne'w  cause  of  action 
so  as  to  open  the  case  to  the  statute  of  limi- 
tations. Atlanta,  K.  &  N.  R.  Co.  v.  Smith 
[Ga.    App.]    58    S.    E.    106.     Amendments.     Id. 

6.  Sufficient  if  conductor  is  negligent 
while  in  charge  of  train  under  first  part  of 
subd.  of  §  1,  of  Emploj-ers'  Liability  Act 
^Burns'  Ann.  St.  1901,  §  7083).  Chicago,  I.  & 
L.    R.   Co.   V.   Williams    [Ind.]    79   N.   E.    442. 

7.  Code  1896,  §  27,  making  any  "person 
or  persons,  or  corporation,"  etc.,  liable,  held 
to  include  municipalities.  City  of  Anniston 
V.   Ivey    [Ala.]    4  4   So.    48. 

8.  Act  No.  71,  p.  94.  of  1884,  held  to  refer 
to  legitimate  child  only.  Lynch  v.  Knoop, 
118  La.  611.  43  So.  252.  Acknowledgment 
without  legitimation  gives  no  right  to  sue. 
Landry  v.  American  Creosote  Works  [La.]  43 
So.   1016. 

9.  Mills'  Ann.  St.  Colo.  §  1508.  construed 
to  give  cause  of  action  to  father  where  adult 
female  died  without  husband,  children,  or 
mother.  Hopper  v.  Denver  &  R.  G.  R.  Co. 
[C.  C.  A.]    155   F.   273. 

10.  Jointly  liable  for  statutory  penalty 
imposed  by  Rev.  St.  1899,  §  2864.  Johnson 
V.  St.  Joseph  Terminal  R.  Co.  [Mo.]  101  S.  W. 
641. 

11.  Under  Gen.  St.  Kan.  1897,  c.  95,  §  418, 
issue  in  action  for  death  is  whether  decedent 
could  have  recovered  for  injuries.  Charlton 
v.  St.  Louis  &  S.  F.  R.  Co.,  200  Mo.  413,  93 
S.  W.  529. 

12.  Rice  V.  Chicago,  etc.,  R.  Co.  [C.  C.  A.] 
149   F.   79. 
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or  illegal  conduct  *^  on  his  part  proximately  contributing  to  the  death  defeats  re- 
covery. Likewise,  a  release  by  decedent,^*  or  a  settlement  by  the  sole  beneficiary/" 
or  the  personal  representative  where  he  is  authorized  to  sue,  unless  fraudulent/* 
constitutes  a  bar.  The  right  of  action  for  wrongful  death  does  not  survive  the 
wrongdoer  in  Missouri.^" 

§  2.  Who  may  bring  action}^ — The  action  must  be  prosecuted,  by  the  party 
designated  by  the  statute  ^'  of  the  state  in  which  the  cause  arose,^"  such  person 
usually  being  the  representative  of  the  deceased  ^*  or  the  surviving  spouse.^^  There 
seems  to  be  a  conflict  as  to  the  sufficiency  of  the  claim  to  authorize  the  appointment 
of  a  representative.-^  In  Georgia  minor  children  only  ^^  can  bring  suit  for  the  death 
of  a  father  where  there  is  no  widow.  Persons  having  no  pecuniary  interest  in  de- 
cedent's life  are  not  proper  parties  plaintiff,^^  and  all  the  beneficiaries  are  vcoi  neces- 
sary parties  in  Louisiana.-® 

§  3.  Beneficiaries  of  the  right  of  action.'^'' — The  action  can  be  maintained  only 
for  the  benefit  of  those  designated  by  statute,^^  the  same  being  strictly  construed.^* 


13.  Boy  under  fifteen  years  of  age  killed 
while  running  elevator  in  violation  of  penal 
statute.  Mallory  v.  American  Hide  & 
Leatlier  Co.,  148  F.  482. 

14.  Held  bar  to  action  by  personal  repre- 
sentative under  Rev.  St.  c.  70,  §  1.  Bruns 
V.  Welte,  126  111.  App.  541. 

15.  Where  after  dismissal  of  action  by 
father  for  death  of  infant  son  father  com- 
promised and  settled  claim,  he  being  sole 
beneficiary  under  Code  Civ.  Proc.  §  2732 
subd.  7.  Settlement  is  binding  on  w^idow. 
McGorty  v.  New  Amsterdam  Gas  Co.,  115 
App.  Div.  668,  101  N.  Y.  S.  235.  Sole  heir 
to  estate  may  make  valid  settlement  of 
claim  for  suffering  of  decedent  though 
action  must  be  brought  by  administrator 
where  estate  is  sufficient  to  meet  claims 
of  creditors.  McKeigue  v.  Chicago  &  N.  W. 
R.  Co.,  130  Wis.  543,  110  N.  W.  384.  Where 
contract  of  membership  in  relief  depart- 
ment of  Chicago,  Burlington  &  Quincy  R. 
Company  provided  tliat  receipt  of  bene- 
fits thereunder  should  bar  action  for  dam- 
ages for  deatli  of  member,  receipt  by  widow 
bars  her  right  of  action  but  not  that  as  ad- 
ministrator for  benefit  of  minor  children. 
Chicago,  B.  &  Q.  R.  Co.  v.  Healy  [Neb.]  Ill 
N.  W.   598. 

16.  Fraudulent  settlement  between  ad- 
ministrator and  party  liable  is  no  bar  to 
action  by  succeeding  administrator.  Alio  v. 
Jesmore  [Minn.]  112  N.  W.  538.  Hence 
fraudulent  settlement  by  administrator  does 
not    render    him    personally    liable.     Id. 

17.  >Rev.  St.  1899,  §§  96,  97,  and  §§  2864, 
2865,  2866,  construed.  Bates  v.  Sylvester 
[Mo.]   104  S.  W.  73. 

18.  See    7    C.    L.    1085. 

19.  Since  courts  of  Kansas  have  con- 
strued words  "next  of  kin"  in  Gen.  St.  Kan. 
1897,  c.  95,  §§  418,  419,  to  mean  those  who 
inherit  under  c.  109,  §  19,  providing  that 
where  Intestate  leaves  no  issue  nor  wife  his 
estate  shall  go  to  parents,  father  and  mother 
may  sue  for  death  of  son,  dying  intestate 
without  wife  or  issue,  in  consecjuence  of 
injuries  received  in  Kansas.  Charlton  v.  St. 
Louis  &  S.  F.  R.  Co.,  200  Mo.  413,  98  S.  W. 
629. 

20.  Hoodmacher  v.  Lehigh  Valley  R.  Co. 
[Pa.]  66  A.  975.  Where  decedent  was  injured 
and     died     In     New     Jersey,     suit     must     be 


brought  in  name  of  personal  representative, 
though  prosecuted  in  Pennsylvania.  La  Bar 
V.  New  York,  etc.,  R.  Co.  [Pa.]  67  A.  413; 
Hoodmacher  v.  Lehigh  Valley  R.  Co.  [Pa.]  66 
A.  975. 

21.  Woodstock  Iron  Works  v.  Kline  [Ala.] 
43  So.  362.  Foreign  administrator  may  sue 
in  Arkansas  under  Lord  Campbell's  Act 
(Kirby's  Dig.  §§  6289,  6290)  for  injury  in 
that  state.  St.  Louis  Southwestern  R.  Co.  v. 
Graham  [Ark.]  102  S.  W.  700.  Personal  rep- 
resentative qualified  in  one  state  cannot  sue 
in  another  without  autliorization  by  latter, 
and  Ky.  St.  1903,  §§  3878,  3879,  authorizing 
county  court  to  empower  foreign  administra- 
tor to  sue  for  "debts"  due  decedent,  does  not 
apply  to  claim  for  death.  Brooks  v.  South- 
ern  Pac.   Co.,   148   F.   986. 

22.  In  Tennessee  surviving  right  of  action 
may  be  prosecuted  by  widow  or  by  personal 
representative.  Atlanta,  K.  &  N.  R.  Co.  v. 
Smith,  1  Ga.  App.  162,  58  S.  E.   106. 

23.  Held  sufliclent:  Requested  instruction 
that  no  recovery  could  be  had  if  decedent 
had  no  property  in  state  at  time  of  death 
held  properly  refused.  Alabama  Steel  & 
Wire  Co.  v.   Griflin    [Ala.]    42   So.   1034. 

Not  sufficient:  Right  of  action  created  un- 
der Mansf.  Dig.  Ark.  §§  5225,  5226,  for  ex- 
clusive benefit  of  widow  and  next  of  kin, 
held  not  asset  of  decedent's  estate  so  as  to 
authorize  appointment  of  an  administrator 
in  Texas.  Cooper  v.  Gulf,  etc.,  R.  Co. 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  9,  93  S.  W. 
201.  Where  administrator  of  decedent's  es- 
tate was  appointed  in  Texas  for  sole  purpose 
of  maintaining  suit,  defendant  may  attack 
appointment.      Id. 

24.  Civ.  Code  1895,  §  3828,  hence  demurrer 
raising  objection  that  adult  children  were 
improperly  joined  should  be  sustained.  Civ. 
Code  1895,  §  4940.  Western  &  A.  R.  Co. 
V.   Harris    [Ga.]    57    S.   E.    722. 

25.  San  Antonio  &  A.  P.  R.  Co.  v.  Mertink 
[Tex.  Civ.  App.]   102  S.  W.  153. 

2«.  Widow  and  minor  children  by  second 
marriage  may  prosecute  action  under  Act 
No.  71.  p.  94,  of  1884,  without  joining,  as 
plaintiffs,  decedent's  children  by  former  mar- 
riage. Robideaux  v.  Herbert,  118  La.  1089, 
43   So.   887. 

27.  See   7   C.   L.    1085. 

28.  Under  Ohio  statute  providing  that  re- 
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In  Massacluisetts  a  next  of  kin  can  recover  for  death  of  an  employe  only  when  de- 
pendent npon  his  Avages  for  support. ^^  A  putative  widow  by  a  Ingamous  marriage 
cannot  recover  in  Louisiana."^  AVhether  a  right  of  action  exists  in  favor  of  a  non- 
resident alien  depends  upon  the  statute  creating  the  liability.^-  A  separation  does 
not  divest  a  wife  of  her  right  of  recovery  for  the  death  of  her  husband.^^ 

§  4.  Damages.^* — The  damages  recoverable  depend  largely  upon  the  statute 
creating  the  right  of  action/^  but  generally  they  are  strictly  compensatory  and 
limited  to  ^  the  pecuniary  loss  of  the  beneficiaries.^*^  In  determining  the  pecuniary 
loss  sustained,  direct  financial  outlays,^'  the  decedent's  earning  capacit}'/^  and  the 
probable  diminution  thereof  with  the  advance  of  age/^  the  amount  of  earnings 


covery,  in  absence  of  surviving  spouse  or 
cliildren,  shall  be  for  benefit  of  parents  and 
next  of  kin  "to  be  apportioned  among  the 
beneficiaries  with  reference  to  their  age  and 
condition  and  the  laws  of  descent  and  distri- 
bution of  personal  estates,"  parents  are  en- 
titled to  a  part  thereof  although  personal 
estates  descend  exclusively  to  brothers  and 
sisters.  Toledo,  etc.,  R.  Co.  v.  Connol- 
ly [C.  C.  A.]  149  F.  398.  In  action  by 
administrator,  question  of  right  to  recover 
for  benefit  of  other  members  of  intestate's 
family  is  not  raised  by  instruction  to  find 
for  defendant  if  decedent  was  guilty  of  con- 
tributory negligence.  Smith  v.  Lehigh  Val- 
ley  R.    Co.    [X.    Y.]    SO    N.    E.    566. 

29.  Recovery  limited  to  those  specifically 
named.  Vaughan  v.  Dalton-Lard  Lumber  Co. 
[La.]    43  So.   926. 

30.  Evidence  that  widowed  mother  had 
no  other  means  of  support  is  sufficient  to 
submit  question  of  dependence  to  jury. 
Moi-ena  v.  Winston   [Mass.]   80  N.  E.  473. 

31.  Art.  2315,  Civ.  Code  of  1870,  as 
amended  by  Act  No.  71,  p.  94,  of  1884,  held 
not  to  create  cause  of  action,  especially 
where  lawful  widow  survives.  Vaughan  v. 
Dalton-Lard  Lumber  Co.  [La.]  43  So.  926. 
Such  statutory  right  is  not  one  of  the  civil 
effects  of  marriage  which  inures  to  benefit 
of  putative  wife  under  arts.  117,  118,  of 
Civ.   Code.      Id. 

32.  Right  exists  Under  Mills'  Ann.  St.  §§ 
1508-1510,  giving  right  of  action,  first  to 
"the  husband  or  wife,"  second,  to  "the  heir 
or  heirs,"  and  third,  to  "the  father  and 
mother."  Petek  v.  American  Smelting  &"  Re- 
fining Co.  [C.  C.  A.]  154  F.  190.  Under  Va. 
Code  1904,  §  2902  et  seq.  Low  Moor  Iron 
Co.  V.  La  Bianca's  Adm'r,  106  Va.  83,  55  S.  E. 
532. 

Held  not  to  exist:  Under  Act  Pa.  1855 
(P.  L.  309,  §  1).  Gurofsky  v.  Lehigh  Valley 
R.  Co.,  105  N.  Y.  S.  514.  Federal  court,  fol- 
lowing construction  placed  on  Act  1851.  as 
amended  by  Act  April  26,  1855  (P.  L.  309), 
by  Pennsylvania  supreme  court.  Zeiger  v. 
Pennsylvania  R.  Co.,  151  F.  348.  Treaty  be- 
tween U.  S.  and  Italy  securing  to  citizens  of 
Italy  same  protection  for  persons  or  prop- 
erty in  the  IJ.  S.  as  citizens  of  U.  S.  gives  no 
standing  to  maintain  action  under  Act  April 
26,  1855  (P.  L.  309).  Maiorano  v.  Baltimore 
&   O.   R.   Co.,    216   Pa.    402,    65   A.    1077. 

33.  Galveston,  etc.,  R.  Co.  v.  Murray  [Tex. 
Civ.   App.]    99   S.   W.    144. 

34.  See  7  C.  L.   1086. 

35.  Acts  1905,  p.  120.  Xo.  89,  providing  that 
in  actions  for  negligent  injury  "hereinafter" 
prosecuted     by     executor     or     administrator 
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under  statute  declaring  that  such  action 
shall  survive  measure  shall  be  fair  and  just 
compensation  for  pecuniary  injury,  etc.,  ap- 
plies only  to  actions  begun  after  act  took 
effect.  Davis  v.  Michigan  Cent.  R.  Co.,  147 
Mich.  479,  111  N.  TV.  76.  Maximum  limit 
fixed  by  Rev.  St.  1901,  par.  2765,  is  not  to  be 
taken  as  measure  of  most  valuable  life  and 
all  others  assessed  upon  such  basis,  but 
merely  as  a  limit  to  amount  of  recovery. 
De  Amado  v.  Friedman  [Ariz.]  89  P.  588. 
Instruction  following  Rev.  St.  1899,  §  2866 
(Ann.  St.  1906,  p.  1646),  and  confining  re- 
covery to  amount  that  is  fair  and  just,  hav- 
ing reference  to  the  necessary  injury,  held 
proper  in  absence  of  request  for  more  specilic 
instruction  as  to  element.  Sipple  v.  Laclede 
Gaslight  Co.,   125  Mo.   App.   81,    102   S.  T\^   608. 

36.  Falender  v.  Blackwell,  39  Ind.  App.  121, 
79  X.  E.  S93.  Consisting  of  that  to  which 
they  would  have  been  legally  entitled  and 
of  that  which  they  might  reasonably  expect 
from  moral  obligation.  Sneed  v.  Marysville 
Gas  &  Elec.  Co.,  149  Cal.  704,  87  P.  376.  Pe- 
cuniary loss  includes  not  only  money  but 
anything  which  can  be  measured  in  money, 
excluding  loss  of  society  and  compensation 
for  grief  and  sorrow.  Houston  &  T.  C.  R. 
Co.  V.  Rutland  [Tex.  Civ.  App.]  101  S.  W.  529. 
Under  Hurds'  Rev.  St.  1905,  p.  1152,  c.  70, 
where  next  of  kin  are  collateral  and  have 
not  received  pecuniary  aid  from  decedent 
and.  are  not  in  a  situation  to  require  it,  only 
nominal  damages  are  recoverable.  Rhoads  v. 
Chicago  &  A.  R.  Co.,  227  111.  328^  81  N.  E.  371. 
Under  Code  of  Laws,  §  2852  (Code  Civ.  Proc. 
1902),  pecuniary  loss  is  not  essential  to  re- 
covery of  damages,  but  is  an  element  of 
damages.  Barksdale  v.  Seaboard  Air  Line 
R.  Co.  [S.  C]  56  S.  E.  906.  Where  there  was 
no  evidence  of  pecuniary  loss,  court  may  so 
instruct  and  charge  jury  to  consider  all 
elements  of  compensatory  damages  except- 
ing that  based  on  pecuniarj-  loss.     Id. 

37.  Costs  of  transporting  body  of  minor 
son  home  and  of  burial  held  recoverable. 
Dean  v.  Oregon  R.  &  Xav.  Co.  [Wash.]  87 
P.  824. 

38.  May  show  that  deceased  was  skilled 
in  other  trades  than  one  at  which  he  was 
working  at  time  of  death  where  he  had  not 
permanently  abandoned  same.  Alabama 
Steel  &  Wire  Co.  v.  Griflfin   [Ala.]   42  So.  1034. 

39.  Decrease  of  earaing  capacity  which 
naturally  results  from  advanced  age,  proba- 
ble loss  of  employment,  and  inability  to 
constantly  labor  and  to  secure  work,  may  be 
considered.  Central  of  Georgia  R.  Co.  V. 
Ray   [Ga.]   58  S.  E.  844. 
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saved,'**'  and  his  age  and  expectancy  of  life  as  inconclusively  *^  shown  by  mortality 
tables/-  may  be  considered,  but  not  the  life  expectancy  of  the  beneficiaries,*^  nor 
can  compensation  be  allowed  for  grief  and  mental  suffering.**  Where  the  benefits 
were  of  a  voluntary  character,  the  probability  of  a  continuance  thereof  must  be  con- 
sidered.*^ In  some  states  the  damages  are  based  upon  the  loss  to  decedent's  estate 
by  the  destruction  of  his  earning  power,*^  in  which  case  the  physical  and  mental 
sufl'erings  of  decedent  are  not  elements  of  damage.*^ 

In  determining  the  pecuniary  loss  to  a  child  by  the  death  of  a  parent,  com- 
pensation may  ^e  allowed  for  the  loss  of  parental  care,  support,  education,  and 
moral  training,'^  unless  the  right  thereto  has  been  divested.*^  A  parent  may  re- 
cover for  the  death  of  a  child  the  pecuniary  value  of  its  life  during  minority,^" 
together  with  the  expenses  attendant  upon  the  injury  and  burial,^^  and  the  loss  of 
any  benefits  to  be  reasonably  expected  after  majority,^-  but  not  the  loss  of  love, 


40.  Life  insurance  collected  after  deatli 
cannot  be  considered  with  savings.  Nevers 
Lumber  Co.  v.   Fields    [Ala.]    44   So.   81. 

41.  Mortality  tables  are  not  conclusive 
of  decedent's  life  expectancy,  but  his  general 
health,  vocation,  haoits,  etc.,  may  be  con- 
sidered. Louisville  &  N.  R.  Co.  v.  Anderson 
[Ala.]  43  So.  566;  Bussey  v.  Charleston  & 
W.  C.  R.  Co.  [S.  C]  58  S.  E.  1015;  Texas  Mex- 
ican R.  Co.  v.  Higgins  [Tex.  Civ.  App.]  99 
S.  W.  200.  Instruction  held  not  objection- 
able as  making  mortality  tables  conclusive 
upon  expectancy  of  life  in  absence  of  re- 
quested instructions  on  health,  etc.  Davis 
V.  Michigan  Cent.  R.  Co..  147  Mich.  479,  111 
N.  W.  76.  Not  error  for  court  to  state  that 
mortality  tables  showed  a  life  expectancy  of 
so  many  years  where  he  further  instructed 
tlitit  they  were  not  conclusive.  Northern 
Alabama   R.   Co.  v.  Key    [Ala.]    43   So.   794. 

42.  Where  only  evidence  of  decedent's 
health  shows  it  to  have  been  "first  class," 
mortality  tables  are  controlling.  Davis  v. 
Michigan  Cent.  R..  Co.,  147  Mich.  479,  111 
N.  W.  76.  Although  evidence  tends  to  show 
that  decedent  was  in  advanced  stage  of 
dropsy,  mortality  tables  are  still  admissi- 
ble under  appropriate  instructions  where 
there  is  contrary  evidence.  Memphis  St.  R. 
Co.    V.    Berry    [Tenn.]    102    S.   W.    85. 

43.  Of  parents.  Alabama  Steel  &  Wire 
Co.  v.  GrifTin  [Ala.]  42  So.  1034.  Not  error  to 
show  life  expectancy  of  beneficiaries  where 
court  instructs  that  in  no  event  can  recov- 
ery be  had  for  period  longer  than  probable 
natural  life  of  decedent.  Valente  v.  Sierra 
R.   Co.    [Cal.]    91   P.   481. 

44.  Suffered  by  widow  for  loss  of  husband. 
Dobyns  v.  Yazoo  &  M.  V.  R.  Co.  [La.]  43  So. 
934.  Instruction  though  in  language  of 
statute  held  erroneous  as  allowing  for  grief 
and  sorrow.  Calcaterra  v.  lovaldi,  123  Mo. 
App.  347,   100  S.  W.   675. 

45.  Evidence  that  decedent  had  extended 
financial  aid  from  her  earnings  to  her  mar- 
ried daughters  held  to  make  question  for 
jury  as  to  probability  of  continuance.  Omaha 
Water  Co.  v.  Schamel  [C.  C.  A.]  147  F.  502. 
Seventeen  thousand  dollars  for  death  of  son 
30  years  of  age,  with  earning  capacity  of 
$4,000  to  $7,000  per  year,  held  excessive,  as 
reasonable  expecfcition  of  continuance  of 
services  could  not  extend  over  year  or  two. 
Scofleld  V.   Pennsylvania  Co.,   149    F.    601. 

48.  Big  Hill  Coal  Co.  v.  Abney's  Adm'r, 
30   Ky.   L.    R.   1304,   101    S.   W.    394;   Louisville 


&  N.  R.  Co.  v.  Lucas'  Adm'r,  30  Ky.  L.  R.  359, 
98  S.  W.  308.  And  which  would  have  gone 
to  next  of  kin.  Coughlin  v.  Philadelphia,  B. 
&  W.  R.  Co.  [Del.]  67  A.  148.  In  action  for 
death  of  minor  child  under  Rev.  St.  1901, 
par.  2765,  instructions  as  to  ascertainment 
of  damages  to  decedent's  estate  approved. 
De    Amado    v.    Freedman    [Ariz.]    89    P.    588. 

47.  Paducah  City  R.  Co.,  v.  Alexander's 
Adm'r   [Ky.]    104  S.  W.  375. 

48.  Houston  &  T.  C.  R.  Co.  v.  Rutland 
[Tex.  Civ.  App.]  101  S.  W.  529.  Care.  Indian- 
apolis Traction  &  Terminal  Co.  v.  Romans 
[Ind.  App.]  79  N.  E.  106S;  Omaha  Water  Co. 
v.  Schamel  [C.  C.  A.]  147  F.  502.  Moral 
training.  Goddard  v.  Enzler,  123  111.  App. 
108.  Instruction  and  moral  training.  God- 
dard V.  Enzler,  222  111.  462,  78  N.  E.  805.  In 
determining  value  of  father's  nurture  and 
care  to  his  children,  physical  condition  of 
mother  is  admissible.  International  &  G.  N. 
R.  Co.  V.  McVey  [Tex.  Civ.  App.]  102  S.  W. 
172.  Where  it  is  shown  that  decedent  was 
kind  to  his  children  and  sent  them  to  school 
as  much  as  his  means  would  permit,  in- 
struction to  consider  loss  of  parental  train- 
ing and  instruction  if  the  jury  believed  there 
was  such  loss  is  proper.  St.  Louis  I.  M.  & 
S.  R.  Co.  V.  Standifer  [Ark.]    99  S.  W.   81. 

49.  Minor  child  is  not  divested  of  his 
right  to.  care  and  support  of  father  by  judg- 
ment to  which  he  is  not  party  divorcing 
father  and  mother  and  giving  mother  cus- 
tody to  him.  Sipple  v.  Laclede  Gaslight  Co., 
125   Mo.   App.   81,   102   S.  W.   608. 

50.  Instruction  though  in  language  of 
the  statute  held  erroneous  as  allowing  com- 
pensation for  benefits  accruing  during  whole 
life.  Calcaterra  v.  lovaldi,  123  Mo.  App.  347, 
100  S.  W.  675.  Instruction  authorizing  re- 
covery of  "such  sum  as  would  fairly  com- 
pensate the  father  for  the  loss  of  the  son's 
wages"  until  majority  held  not  erroneous  as 
deducting  anything  for  expenses,  in  absence 
of  request  for  specific  instruction.  Bodcaw 
Lumber  Co.  v.  Ford   [Ark.]    102  S.  W.   896. 

51.  Calcaterra  v.  lovaldi,  123  Mo.  App.  347, 
100  S.  W.  673. 

52.  Missouri,  K.  &  T.  R.  Co.  v.  Snow- 
den  [Tex.  Civ.  App.]  99  S.  W.  865.  Under 
Rev.  St.  1898,  §  2912,  measure  of  dam- 
ages to  parents  for  death  of  adult  son  is 
not  value  of  his  life  as  judged  from  his  earn- 
ing capacity,  but  benefits  which  parents 
would  have  received  financially  and  other- 
wise.     Rogers    v.     Rio     Grande    W.     R.    Co. 
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society,  and  companionship.^^  "\Miere  an  adult  child  intended  to  repay  advance- 
ments by  instalments,  the  present  worth  thereof  only  should  l)e  allowed.^*  ^Miere 
the  action  for  injuries  survives,  the  measure  of  damages  is  the  same  as  if  the  action 
had  been  brought  by  decedent  in  his  lifetime.^^ 

Exemplary  damages  ^®  are  allowed  by  the  statutes  of  some  states  ^^  where  death 
occurs  under  circumstances  of  oppression  and  malice.^^ 

The  'amount  of  recovery r"^ — Actual  damages  to  parents  are  presumed  from 
the  death  of  a  child,*'"  but  in  all  cases  the  assessment  must  be  founded  upon  the 
evidence  adduced.**^ 


[Utah]  90  p.  1075.  Evidence  that  decedent, 
upon  death  of  mother,  had  been  placed  with 
aunt  when  only  two  years  old  and  had  re- 
mained until  sixteen  when  she  was  placed 
in  school  by  father  to  be  fitted  for  teaching, 
that  she  was  ambitious,  industrious,  and 
fond  of  her  father,  held  to  support  finding 
that  there  was  reasonable  expectation  of 
substantial  financial  benefit.  Hopper  v. 
Denver  &  H.  G.  R.  Co.  [C.  C.  A.]  155  F.  273. 
Where  an  adult  child  continues  to  give  his 
services  to  his  parents,  they  may  recover  for 
the  loss  thereof  (Scofield  v.  Pennsylvania 
Co.,  149  F.  601),  but  such  recovery  must  be 
limited  to  compensation  for  such  services  as 
are  reasonably  to  be  anticipated  (Id.).  In- 
struction that  when  decedent  had  attained 
his  majority  he  would  not  have  owed  any 
obligation  to  support  next  of  kin  unless  they 
were  paupers,  and  that  he  was  just  as  liable 
to  be  a  pauper  as  they,  held  properly  re- 
fused. Chicago  &  A.  R.  Co.  v.  Louderback, 
125  111.  App.  323. 

53.  Calcaterra  v.  lovaldi,  123  Mo.  App.  347, 
100  S  W  675.  Companionship.  Dando  v. 
Home  Tel.   Co.    [Mo.  App.]    103   S.  W.   103. 

54.  Instruction  allowing  full  recovery 
held  not  reversible  error  in  absence  of  re- 
quest for  specific  instruction.  St.  Louis 
Southwestern  R.  Co.  v.  Graham  [Ark.]  102  S. 
"W.    700. 

55.  Wilmot  v.  McPadden,   79   Conn.  367,   65 

A.    157. 

56.  See  7  C.  L.  1088. 

57  Act  April  4,  1868.  Palmer  v.  Phila- 
delphia, B.  &  W.  R.  Co.  [Pa.]  66  A.  1127. 
Under  Civ.  Code  1902,  §§  2851,  2852,  punitive 
damages  are  recoverable  where  wrongful 
negligence  was  result  of  willfulness  or 
malice  (Osteen  v.  Southern  Ry.,  Carolina 
Division  [S.  C]  57  S.  E.  196),  and  is  not  un- 
constitutional as  depriving  carriers  of  prop- 
erty without  due  process  of  law  (Id.;  Hull 
V  Seaboard  Air  Line  Ry.  [S.  C]  57  S.  E.  28). 
Rev.  St.  Mo.  1899,  §  2866,  authorizing  jury 
in  assessing  damages  to  have  "regard  to  the 
mitigating  or  aggravating  circumstances," 
et«.,  held  to  authorize  punitive  damages 
only  in  cases  where  decedent  would  have 
been  entitled  thereto  had  he  lived.  Otto 
Kuehne  Preserving  Co.  v.  Allen  [C.  C.  A.] 
148  F.  666.  Code  Civ.  Proc.  §  4290,  authoriz- 
ing punitive  damages  "in  any  action  for  a 
breach  of  an  obligation  not  arising  from 
contract,  where  defendant  has  been  guilty 
of  oppression,  etc.,  held  applicatble  to  §  579, 
giving  cause  of  action  for  wrongful  death. 
Olsen  V.  Montana  Ore  Purchasing  Co.,  35 
Mont.    400,   89   P.    731. 

58.  Under  Const.  §  241,  and  express  pro- 
visions of  Ky.  St.  1903,  c.  1,  §  6,  question  of 
punitive    damages    held    properly    submitted 


where  railroad  company  was  grossly  negli- 
gent in  running  train  over  finsafe  track  at 
high  rate  of  speed.  Illinois  Cent.  R.  Co.  v. 
Sheegog's  Adm'r  [Ky.]  103  S.  W.  323.  In 
action  for  death  caused  by  barrel  falling 
from  second  story  window,  evidence  held 
to  require  instruction  to  allow  punitive  dam- 
ages if  barrel  was  thrown  out  or  recklessly 
thrown  onto  box  by  window,  otherwise  only 
compensatory.  Calcaterra  v.  lovaldi,  1''3  Mo 
App.   347,    100   S.   W.   675. 

59.     See  7  C.  L.  1088. 

eo.  Adult  child.  Huff  v.  Peoria  &  East- 
ern R.  Co.,  127  111.  App.  242.  Unmarried 
adult.  Grace  &  Hyde  Co.  v.  Strong,  127  111. 
App.  336.  Recovery  Is  limited  to  nominal 
damages  only  when  there  are  no  heirs  at 
law.  Woodstock  Iron  Works  v.  Kline  [Ala  1 
43    So.   362. 

61.  Instruction  directing  jury  to  assess 
damages  at  amount  of  pecuniary  loss,  if  any, 
suffered  by  next  of  kin,  held  not  reversible 
error  in  not  referring  jury  to  evidence  in  as- 
sessing same.  Chicago  &  A.  R.  Co.  v.  Lou- 
derback, 125  111.  App.  323.  Proof  of  dece- 
dent's earning  capacity,  his  age,  life  ex- 
pectancy, habits  of  industry,  etc.,  held  suffi- 
cient upon  which  to  award  damages.  Wood- 
stock Iron  ■S\"orks  v.  Kline  [Ala.]  43  So.  362; 
Black  V.  Michigan  Cent.  R.  Co.,  146  Mich.  568, 
13  Det.  Leg.  N.  863,  109  N.  W.  1052.  In  ac- 
tion for  death  of  minor  son,  evidence  of 
what  he  was  earning  at  place  of  accident 
held  suflScient  to  take  question  of  damages 
to  jury,  although  he  intended  to  return 
home.  Dean  v.  Oregon  R.  &  Navigation  Co. 
[Wash.]  87  P.  824.  Where  there  is  evidence 
tliat  some  of  next  of  kin  sustained  pecuniary 
injury,  more  than  nominal  damages  are  re- 
coverable. Grace  Co.  v.  Strong,  224  111.  630, 
79  N.  E.  967.  Under  evidence  held  proper  to 
refuse  to  confine  recovery  to  nominal  dam- 
ages though  evidence  failed  to  show  amount 
deceased  was  earning  at  time  of  death. 
Sipple  v.  Laclede  Gaslight  Co.,  125  Mo.  App. 
81,   102   S.  W.   60S. 

Held  not  Excessive.  Adults:  Seven  thou- 
sand five  hundred  dollars  for  death  of  son  25 
years  old  earning  $100  to  $130  per  month  and 
turning  over  about  $1,000  of  wages  to 
mother  per  year.  Baker  v.  Philadelphia  & 
R.  R.  Co.,  149  F.  882.  Nine  thousand  five 
himdred  dollars  for  mail  clerk  32  years  old 
earning  $1,000  per  year.  Malott  v.  Central 
Trust  Co.  [Ind.]  79  N.  E.  369.  Five  thousand 
dollars  for  laborer  fifty-eight  years  old 
earning  $10.50  per  week.  Indianapolis 
Trac.  &  T.  Co.  v.  Romans  [Ind.  App.]  79  N. 
E.  1068.  Three  thousand  dollars,  there  being 
nothing  to  indicate  passion.  Falender  v. 
Blackwell,  39  Ind.  App.  121,  79  N.-  E.  393. 
Five   thousand  dollars  for  man  54  years   old, 
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§  5.  Bemcdics  and  procedure.^- — AYhere  a  marslial  imnecessarny  and  ma- 
licioiislv  kills  one  arrested  for  a  misdemeanor,  recovery  may  be  had  on  his  official 

bond.''^ 

The  action  must  be  instituted  in  the  proper  county  °*  and  court  "^  within  the 
time  luescribed  by  statute,*'*'  the  lex  fori  controlling,  and  where  time  is  inherent  in 
the  right  of  action  itself,  it  must  be  observed." 

who  was  providing  well  for  wife  and  two  was  in  advanced  stages  of  dropsy.  Reduced 
children  Johnson  v.  Smith  Lumber  Co.,  99  to  $2,000.  Memphis  St.  R.  Co.  v.  Berry 
Minn  343,  109  N.  W.  810.  Six  thousand  dol-  j  [Tenn.]  102  S.  W.  85.  Cut  to  $10,000  for 
lars  for  man  25  years  old,  living-  with  father  !  teamster  32  years  old.  Gorman  v.  Hand 
49  years  of  ag-e,  and  earning  $12  per  week.  Brewing  Co.  [R.  I.]  66  A.  209. 
Sembler  v.  Cow'perthwait,  53  Misc.  28.  103  Held  Rcasonnble.  Children:  Four  thousand 
NY  S.  979.  One  thousand  dollars  to  widow  j  eight  hundred  dollars  as  injury  to  estate 
and  $3  000  to  two  minor  children  of  one  '  of  boy  four  years  old.  De  Amado  v.  Fried- 
earning  $1.50  per  day  and  having  life  ex-  man  [Ariz.]  89  P.  588.  Three  thousand  dol- 
pectancy  of  21  years.  Robideaux  v.  He-  |  lars  for  girl  15  years  old.  Ellis  v.  Republic 
bert  lis  La.  1089,  43  So.  887.  One  thousand  Oil  Co..  133  Iowa,  11,  110  N.  W.  20.  One 
dollars  for  farmer  about  60  years  old  mak-  j  thousand  five  hundred  dollars  for  child  seven, 
inff  about  $1  500  per  year.  Louisville  &  N.  years  old.  Black  v.  Michigan  Cent.  R.  Co., 
R  Co  V  Ueltschi's  Ex'rs,  29  Ky.  L.  R.  1136,  |  146  Mich.  568,  13  Det.  Leg.  N.  863,  109  N.  W. 
97  S  W  14.  Eight  thousand  dollars  for  mail  1052.  Three  thousand  five  hundred  dollars 
carrier  35  years  old  earning  $50  per  month,  j  for  .son  eighteen  years  old  earning  $80  per 
Louisville  &  N.  R.  Co.  v.  Lucas'  Adra'r,  30  '  month,  parents  being  dependent  upon  himi. 
Kv.  L.  R.  359,  98  S.  W.  308.  Six  thousand  1  Hayes  v.  Chicago,  etc.,  R.  Co.  [Wis.]  Ill  N. 
dollars  for  man  22  years  old  earning  from 
$50  to  $100.  most  of  which  was  given  to 
mother  54  years  of  age.  International  & 
G  N  R.  Co.  V.  Hays  [Tex.  Civ.  App.]  17  Tex. 
Ct.  Rep.  605,  98  S.  W.  911.  Two  thousand  dol- 
lars to  widow  29  years  old,  and  to  each  of 
seven  children,  for  death  of  man  36  years  old 
earning  $700  to  $800  a  year.  Galveston,  etc., 
R    Co.    V.   Murray    [Tex.   Civ.   App.]    99    S.    W 


W.  471.  One  thousand  dollars  for  child 
7  years  old.  Indianapolis  Trac.  &  T.  Co.  v. 
Beckman  [Ind.  App.]  81  N.  E.  82.  Five  thou- 
sand dollars  for  death  of  boy  fou/teen  years 
old,  healthy,  bright,  and  intelligent,  and 
wlio  had  attended  school  for  six  years. 
Illinois  Cent.  R.  Co.  v.  Johnson,  123  111.  App. 
300.  Verdict  for  $14,500  for  death  of  two- 
children,    being    within    statutory    limit,    will 

144       Fifteen    thousand   dollars    for    death    of    not  be  set  aside  by  appellate  court  in  absence 

man  having  life  expectancy  of  about  twenty-    of    special    evidence    showing    excessiveness 

five  vears  and  earning  $75,  practically  all  of    or    passion    and    prejudice    on    part    of    jury. 

which    was    given    to    plaintiff.      Texas   Mexi- 1  Waters-Pierce    Oil    Co.    v.    Deselms,    18    OkL 

can    R     Co.    v.    Higgins    [Tex.    Civ.    App.]    99    107,    89   P.    212. 

S    W     200       Five    thousand    dollars    for    deaf,      62.     See   7   C.   L.   1090. 

mute  32  years  old    a  successful  farmer,  main-        63.     Action  under  Ky.  St.  1903,  §  4,  on  bond 

taining  his  family  and  giving  aid  to  mother,    given    under    §    3690.      Growbarger    v.    U.    S. 

International   &   G.   N.   R.   Co.    v.   Munn    [Tex.    Fidelity  &  GuarantyCo.^JKy.]    102  S.  W.  873^ 

Civ.  App.]   102  S.  W.  442.     Two  thousand  dol- 


64.  Laws  1903,  p.  76,  c.  92,  providing 
l?rs  for  strong,  vigorous  man  35  years  old  that  transitory  action  arising  out  of  state 
earning,    when    employed,  "  from    $10    to    $15    in    favor    of    resident    shall    be     brought    in 


per  week.  Sipple  v.  Laclede  Gaslight  Co., 
125  Mo.  App.  81,  102  S.  W.  608.  Five  thousand 
five  hundred  dollars  to  widow  and  $1,500  to 
each  of  three  minor  children  for  boiler 
makers'  helper,  earning  $48  to  $50  per  month 
and  37  years  old.  Houston  &  T.  C.  R.  Co.  v. 
Rutland  [Tex.  Civ.  App.]  101  .S.  W.  529. 
Three  thousand  five  hundred  dollars  to 
widowed  mother,  age  64  years,  for  death  of 
married  son  who  supported  her.  Texas  & 
X.  O.  R.  Co.  v.  Scarborough  [Tex.  Civ.  App.] 
104  S.  W.  408.  Two  thousand  dollars  for 
adult,  unmarried  son,  contributing  $5  to  $10 
per  month  toward  support  of  parents. 
Grace  &  Co.  v.  Strong,  127  111.  App.  33G.  Five 
thousand  dollars  for  death  of  college  student, 
22  years  old,  who  earned  $2  per  day  during 
vacation.  Swift  &  Co.  v.  Gaylord,  126  111. 
App.    281. 

Held       Excessive.  Adiiltst       Twenty-five 

thousand  dollars  for  freight  conductor,  32 
years  old,  earning  $1,200.  Cut  to  $10,000. 
Dobyns  v.  Yazoo  &  M.  V.  R.  Co.  [La.]  43  So. 
934.  Five  thousand  dollars  for  locomotive 
fireman  22  years  old.  wlio  had  contributed 
about  $200  to  parents.  $100  during  year  pre- 
ceding death.  Cut  to  $3,500.  Texas  &  N.  O. 
R.  Co.  v.  Kenny  [Tex.  Civ.  App.]  102  S.  W. 
909.     Four   thousand    dollars   wliere   decedent 


county  -where  sucli  resident  resides,  etc., 
held  to  autliorize  resident  administrator  to 
sue  in  own  county  for  death  occurring  in 
Wyoming.  Stone  v.  Union  Pac.  R.  Co.  [UtahJ 
89  P.  715. 

6.'.  Rev.  Laws,  Mass,  c.  106,  §§  71-74,  au- 
thorizing damages  to  be  "assessed  with  ref- 
erence to  the  degree  of  culpability  bf  the 
einployer,"  etc.,  held  not  so  penal  in  cliarac- 
ter  as  to  be  unenforceable  in  Federal  courts. 
Malloy  V.  American  Hide  &  Leather  Co.,  148 
F.    482. 

66.  Where  widow  has  dismissed  suit 
brought  within  six  months  after  death  of 
husband,  she  may  renew  suit  within  year 
after  death  though  another  wrongdoer  is 
made  party.  McQuade  v.  St.  Louis  &  S.  R. 
Co.,  200  Mo.  150.  98  S.  W.  552.  Where  dece- 
dent was  killed  on  November  13,  1901,  and 
suit  was  commenced  November  12,  1902, 
amendment  filed  December  4,  1905,  witliin 
the  lis  pendens,  was  not  barred.  Woodstock 
Iron  Works  v.  Kline  [Ala.]  43  So.  362. 
Where  suit  is  erroneously  brought  by  widow 
in  lier  own  name  instead  of  as  executrix, 
amendment  cannot  be  made  after  limitation 
has  become  a  bar.  La  Bar  v.  New  York,  etc., 
R.   Co.    [Pa.]    67   A.   413. 

67.  Time   allowed   by    the   Minnesota  stat- 
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Distinct  causes  of  action '^^  ^^^^^^  ^^  stated  in  separate  counts.  The  petition 
must  show  a  right  of  action  in  the  plaintiff/''  in  what  capacity  he  sues/«  damage 
to  the  next  of  kin,"  and  must  demand  the  full  "penalty"  prescribed  by  statute.'^- 
In  Alabama  it  is  not  necessary  to  allege  and  prove  that  decedent  left  surviving  heirs 
at  law.'3  Where  parents  sue  on  the  cause  of  action  surviving  their  son,  they  need 
not  allege  the  relation  of  master  and  servant.^*  The  usual  rules  as  to  amendments 
apply,"  the  practice  of  the  lex  fori  controlling.^® 

Wliere  the  action  is  brought  by  a  personal  representative,  due  appointment 
:and  qualification  ' '  must  be  shown  unless  admitted  by  the  pleadings."  The  usual 
rules  against  hearsay  evidence,'^^  and  self-serving  statements,^''  and  concerning  rele- 
vancy ^^  and  expert  opinions,^-  are  applicable.     Courts  will  take  judicial  noSce  of 


rute  held  to  inliere  in  cause  of  action.  Keep 
V.  National  Tube  Co.,  154  F.   121. 

68.  Riglit  of  action  given  by  §  2864,  Rev. 
St.  1899,  for  deatli  caused  by  neglig'ence  of 
•officer  or  employe  operating  defendant's  lo- 
comotive, car,  or  train  of  cars,  etc.,  is  dis- 
tinct from  that  given  by  §§  2865,  2866,  which 
is  for  negligence  of  defendant  or  of  servants 
in  particular  other  than  specified  in  §  2864. 
■Casey  v.  St.  Louis  Transit  Co.  [Mo.]  103  S.  W. 
1146. 

C9.  Rev.  St.  1899,  §  4311  (Ann.  St.  1906,  p. 
2370),  held  to  render  marriage  under  age 
•of  14  years  void,  lience  parents  suing  for 
death  of  cliild  under  sucla  age  need  not  allege 
tliat  he  was  unmarried.  Bellamy  v.  Wliit- 
^sell,  123  Mo.  App.  610,  100  S.  W.  514.  Where 
statute  gives  right  of  action  to  representa- 
tive without  designating  any  beneficiaries, 
nonsuit  sliould  not  be  granted  because  com- 
plaint alleged  that  recovery  was  for  benefit 
of  parents.  May  be  treated  as  surplusage. 
Tree  v.   Southern   R.   Co.    [S.   C]    58   S.   E.    952. 

70.  Indefiniteness  of  complaint  for  death 
■of  minor  child  as  to  whether  father  sues 
in  his  individual  or  representative  capacity 
-does  not  render  it  subject  to  general  demur- 
rer. Motion  to  make  more  definite  proper 
remedy.  De  Amado  v.  Friedman  [Ariz.]  89 
P.  588.  Wliere  right  of  action  is  given  to 
-widow  claim  filed  in  admiralty  by  M., 
"widow  and  executrix,"  is  sufficient,  allega- 
tion tliat  she  was  executrix  being  descripio 
personae  and  surplusage.  The  Hamilton 
[C.    C.   A.]    146   F.    724.      Amendment   showing 

that  petitioner  claimed  as  widow  held  proper. 
Id. 

71.  Allegation  tliat  decedent  left  surviv- 
ing him,  as  his  next  of  kin,  his  father, 
•mother,  a  sister  and  two  brothers,  "who 
liave  sustained  damages  by  his  death"  in 
specifically  named  amount,  suSHciently  avers 
damage  to  next  of  kin.  Cleveland,  etc.,  R. 
Co.  V.  Henry   [Ind.  App.]   80  N.  E.   636. 

72.  Petition  under  Rev.  St.  1899,  §  2864 
(Ann.  St.  1906,  p.  1637).  Casey  v.  St.  Louis 
Transit  Co.  [Mo.]  103  S.  W.  1146.  Held  en- 
titled to  amend  where  petition  was  drawn  in 
reliance  on  decision  of  Kansas  City  court  of 
appeals.  Id.  Where  allegations  of  petition 
and  evidence  brings  case  within  §  2864,  Rev. 
St.  1899  (Ann.  St.  1906,  p.  1637),  except  that 
only  $4,500  damages  were  demanded,  instruc- 
tion limiting  recovery  to  such  amount  is 
erroneous,  as  full  $5,000  should  have  been 
demanded.  Gormley  v.  St.  Louis  Transit  Co. 
[Mo.   App.]    103    S.    W.    1147. 

73.  Will  be  presumed.  Woodstock  Iron 
Works  v.  Kline   [Ala.]   43  So.  362. 


74.  Bellamy  v.  Whitsell,  123  Mo.  App.  610, 
100    S.    W.    514. 

7.".  Where  married  sisters  are  designated 
by  Christian  names  of  their  husbands  with 
prefix  "Mrs.,"  petition  may  be  amended  so 
as  to  give  own  Christian  names,  there  being 
no  change  of  cause  of  action.  Grace  &  Hyde 
Co.  V.  Strong,  224  111.  630,  79  N.  E.  967. 
Where  suit  is  brought  in  name  of  father  for 
death  of  infant  son,  and  verdict  is  returned 
for  full  damages  to  both  parents,  mother 
may  be  made  party  by  amendment.  Waltz 
v.  Pennsylvania  R.  R.  Co.,  31  Pa.  Super.  Ct. 
286.  Where  action  may  b«  brought  by 
widow  or  by  personal  representative  as  nom- 
inal plaintiff  for  benefit  of  widow,  action 
by  widow  as  representative  may  be  amended 
so  as  to  stand  in  widow's  right,  especiallv 
under  Civ.  Code  1895,  §  5106.  Atlanta,  K. 
&  N.  R.  Co.  V.  Smith,  1  Ga.  App.  162,  58  S.  E. 
106. 

76.  Atlanta,  K.  &  N.  R.  Co.  v.  Smith,  1 
Ga.  App.  162,  58  S.  E.  106. 

77.  Due  qualification  relates  back  to  time 
of  appointment.  Archdeacon  v.  Cincinnati 
Gas  &  Elec.  Co.,   76  Ohio  St.  97,  81  N.  E.   152. 

7S.  Where  original  asnwer  admitted  that 
plaintiff  was  duly  appointed  and  qualified 
administrator,  leave  to  amend  at  time  of 
trial  two  years  later  to  deny  such  fact  so 
as  to  take  advantage  of  statute  of  limita- 
tions should  be  denied.  Archdeacon  v.  Cin- 
cinnati Gas  &  Elec.  Co.,  76  Ohio  St.  97,  81 
N.  E.  152.  Where  original  answer  admits  due 
appointment  and  qualification  of  plaintiff, 
and  amended  answer  reaffirms  all  allegations 
except  that  plaintiff  was  duly  qualified  and 
avers  that  he  was  appointed  and  qualified 
at  subsequent  date  admission  of  due  appoint- 
ment  stands.      Id. 

79.  Declarations  or  admissions  of  dece- 
dent are  hearsay  in  action  by  widow,  under 
Rev.  St.  1892,  §§  2342,  2343.  Jacksonville 
Elec.   Co.   V.    Sloan    [Fla.]    42   So.   516. 

80.  In  action  for  death  of  minor  son  who 
had  left  home  without  consent  of  parents, 
letters  and  conversations  indicating  an  in- 
tention to  return  are  not  inadmissible  as 
self-serving.  Dean  v.  Oregon  R.  &  Nav.  Co. 
[Wash.]   87  P.  824. 

81.  Where  in  action  by  parents  for  death 
of  minor  son  undutiful  conduct  of  son 
towards  mother  is  shown,  evidence  as  to 
what  mother  said  when  called  a  liar  is  im- 
material. Bellamy  v.  Whitsell,  123  Mo.  App. 
610,  100  S.  W.  514. 

82.  Where  physician  was  called  to  see 
deceased  as  soon  as  he  was  taken  from 
locomotive   tank    which    he   was   painting,   he 
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standard  mortality  tables.®^  "\Miere  no  witnesses  survive  the  accident,  the  man- 
ner and  cause  thereof  may  be  shown  by  circumstantial  evidence/*  and  evidence  of 
decedent's  careful  habits  is  admissible  to  shoAV  due  care.*^  The  admissibility  of 
evidence  to  show  decedent's  earning  capacity/^  and  the  damage  to  the  benefici- 
aries/^ is  treated  in  the  notes.  Although  it  is  presumed  in  Nebraska  that  the 
Avidow  and  children  were  dependent  upon  deceased/^  direct  proof  thereof  is  ad- 
missible.^* Where  decedent  was  not  supporting  his  wife  at  the  time  of  death,  facts 
relieving  him  from  the  legal  obligation  to  do  so  may  be  shown.'^" 

The  burden  of  proving  negligence  on  the  part  of  defendant,^^  proximately  caus- 
ing deatli,^-  is  on  plaintiff,  but  contributory  negligence  is  an  affirmative  defense  in 
most  states,**^  though  the  burden  of  disproving  it  rests  upon  plaintiff  in  a  few."* 
"VMiere  action  is  brought  by  one  married  to  decedent  in  due  form  of  law,  dissolution 


may  testify  as  expert  that  death  was  caused 
by  inhaling  fumes  of  paint,  basing  his  opin- 
ion on  observation  and  on  undisputed  state- 
ments of  circumstances  under  wliich  dece- 
dent died.  Houston  &  T.  C.  R.  Co.  v.  Rutland 
[Tex.  Civ.  App.]    101   S.  W.   529. 

83.  Valente  v.  Sierra  R.  Co.  [Cal.]  91  P. 
481.  Admission  thereof  without  proof  of 
authenticity  and  reliability  is  discretionary 
with  court.      Id. 

84.  Where  accident  results  in  death  of  all 
persons  connected  therewith  and  there  is 
no  direct  proof  as  to  how  it  happened,  man- 
ner of  occurrence  may  be  shown  by  circum- 
stantial evidence  from  which  jury  may  infer 
manner  and  cause  of  accident,  if  inference  is 
reasonable  though  not  a  necessary  resulting 
fact.  Waters-Pierce  Oil  Co.  v.  Deselms,  18 
Okl.   107,   89   P.   212. 

85.  Chicago  &  A.  R.  Co.  v.  Wilson,  225 
111.   50,   80   N.   E.   56. 

86.  Fact  that  returns  from  farming  de- 
pend largely  upon  weather  conditions  does 
not  render  proof  of  what  decedent  usually 
made  inadmissible.  Wrightsville  &  T.  R. 
Co.  V.  Gornto  [Ga.]  58  S.  E.  769.  Fact  that 
home  of  decedent  was  mortgaged  is  incom- 
petent where  offered  in  derogation  of  earn- 
ing capacity,  value  of  business  as  fire  in- 
surance agent  is  competent,  as  is  testimony 
by  wife  as  to  affability  and  other  personal 
characteristics  of  assistance  to  him  in  se- 
curing business.  Wlieeling  &  Lake  Erie 
R.  Co.  V.  Parker,  9  Ohio  C.  C.   (N.  S.)  28. 

87.  Where  it  appeared  that  decedent 
cared  for  her  children  besides  doing  other 
work,  evidence  of  number  and  age  of  cliil- 
dren  is  admissible.  Lord  v.  Manchester  St. 
R.  Co.  [N.  H.]  67  A.  639.  Evidence  that  de- 
ceased had  agreed  to  reimburse  father  for 
expenses  of  education  by  aiding  in  educa- 
tion of  sisters  is  admissible.  Huff  v.  Peoria 
&  Eastern  R.  Co.,  127  111.  App.  242.  In  ac- 
tion by  widow  under  Minors  Act,  she  may 
testify  as  to  the  number  of  minor  children 
so  as  to  assess  entire  damages  in  one  action. 
Kellyville  Coal  Co.  v.  Bruzas,  125  111.  App. 
464.  Evidence  that  decedent  and  witness 
walked  from  sister  state  to  place  of  em- 
ployment and  on  way  begged  food  and  slept 
in  barns  is  immaterial.  Alabama  Steel  & 
Wire  Co.  v.  Griffin  [Ala.]    42  So.  1034. 

88.  Hence  of  pecuniary  injury.  Standard 
Oil   Co.    v.    Parkinson    [C.    C.    A.]    152    F.    681. 

80.  Presumption  being  rebuttable,  direct 
proof  in  support  thereof  is  not   incompetent 


or   immaterial.      Standard   Oil   Co.    v.   Parkin- 
son   [C.   C.  A.]    152   F.    681. 

90.  Where  recovery  is  limited  to  "a  fair 
and  just  compensation  for  the  pecuniary  in- 
jury," etc.,  and  it  is  admitted  that  decedent 
lias  contributed  nothing  to  widow's  support 
for  15  years,  evidence  that  during  all  of  such 
time  she  was  notoriously  living  in  adultery 
is  admissible  as  relieving  him  from  duty  to 
support.  Orendorf  v.  New  York  Cent.  &  H. 
R.  R.   Co.,   104   N.   Y.   S.   222. 

91.  Where  only  evidence  of  negligence  is 
inference  drawn  from  circumstances,  and 
otlier  circumstances  are  proven,  from  which 
inference  of  absence  of  negligence  is  clearly 
a  more  natural  and  stronger  inference,  and 
verdict  is  for  plaintiff,  it  is  duty  of  court  to 
see  that  party  on  whom  burden  is  cast  sus- 
tains tliat  burden,  and  to  set  aside  verdict, 
whicli  is  in  effect  based  upon  conjecture  of 
jury  that  defendant  was  negligent.  Hamil- 
ton V.  Lake  Shore  &  M.  S.  R.  Co.,  4  Ohio  N. 
P.    (N.   S.)    249.     See  negligence,   8   C.   L.  1090. 

92.  Evidence  held  sufficient  to  show  tliat 
accident  was  proximate  cause  of  deatli. 
Kelly  V.  Wills,  116  App.  Div.  758,  102  N.  Y.  S. 
223.  Question  of  cause  of  death  is  for 
jury,  and  they  are  not  required  to  find  that 
cause  beyond  reasonable  doubt,  nor  to  find 
specific  affliction  witli  certainty  of  a  medical 
determination,  and  they  may  disregard  medi- 
cal testimony.  Id.  Where  causal  connec- 
tion between  injury  and  death  is  not  suffi- 
ciently shown,  order  setting  aside  verdict  for 
plaintiff  is  proper,  but  judgment  dismissing 
complaint  is  erroneous  as  deficiency  may  be 
supplied  on  new  trial.  Mclntyre  v.  Inter- 
urban  St.  R.  Co..  105  N.  Y.  S.  106. 

93.  Baker  v.  Philadelphia  &  R.  R.  Co., 
149  F.  882.  In  action  by  widow  for  death  of 
husband  under  Rev.  St.  1892,  §§  2342,  2343, 
burden  of  pleading  and  proving  contributory 
negligence  is  on  defendant.  Jacksonville 
Elec.  Co.  v.  Sloan  [Fla.]  42  So.  516.  Where 
no  witness  saw  accident,  administrator  is 
entitled  to  presumption  of  due  care.  Ellis 
V.  Republic  Oil  Co.,  133  Iowa,  11,  110  N.  W. 
20.  Presumption  of  due  care  on  part  of 
decedent  is  inapplicable  where  surrounding 
circumstance  negatives  sucli  care.  Rich  v. 
Chicago,  etc.,  R.  Co.  [C.  C.  A.]  149  F.  79. 
See  Negligence,   8  C.  L.   1090. 

04.  Proof  that  decedent,  engineer,  was 
found  dead  on  fioor  of  hallway  between  re- 
volving (ly  wheel  and  wall  of  building  with 
skull  cut  off,  held  insufficient  to  show  due 
care.  McCarty  v.  Clinton  Gaslight  Co.,  193 
Mass.    76,   78   N.   E.    739. 
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of  a  former  marriage  prior  thereto  will  be  presumed.''^  Where  legitimacy  of  de- 
cedent is  attacked  and  marriage  of  parent-s  denied,  the  mother  suing  has  burden  of 
proving  marriage."*'  Burden  of  proving  that  homicide  was  committed  in  self- 
defense  is  on  the  defendant."^ 

Instructions  must  not  be  abstract.^^ 

§  6.  Distributive  riglits  in  amount  recovered.^^ — In  most  states  the  amount 
recovered  does  not  become  an  asset  of  decedent's  estate  ^  but  is  distributed  among 
designated  beneficiaries.^  In  Xew  York  the  surrogate  court  may  allow  reasonable 
funeral  expenses  therefrom.^  Generally  speaking,  defendant  cannot  complain  of  the 
manner  in  which  the  verdict  is  apportioned  among  the  plaintiffs.* 

Death  CERTiriCATfJs;  Debentures;  Debt,  see  latest  topical  index. 

DEBT,    ACTION    OF.= 

An  action  of  debt  will  not  lie  where  the  mutual  obligations  of  the  parties  can 
be  adjusted  only  in  equity.*^  An  assignee  of  rent  who  has  not  the  reversion  may 
maintain  debt  or  rents.''  An  action  to  recover  a  statutory  penalty  for  usury  is 
one  of  debt.® 

Debts  of  Decedents,  see  latest  topical  index. 

DECEIT. 


§  1.     Nature  and  Elenients  <936). 


§  2.     Action   and   Procedure    (938). 


Scope  of  topic. — The  topic  embraces  fraud  as  a  ground  of  action  for  damages 
whether  in  the  common  law  form  for  deceit  or  an  equivalent  action  under  the  code. 
Fraud  as  a  ground  for  relief  other  than  the  recovery  of  damages  is  elsewhere 
treated.® 


95.  Defendant  must  prove  contrary  though 
it  necessitates  the  proof  of  a  negative. 
Johnson  v.  St.  Joseph  Terminal  R.  Co.  [Mo.] 
101  S.  W.   641. 

96.  Lynch  v.  Knoop,  118  La.  611,  43  So. 
252. 

97.  Where  evidence  shows  that  defendant 
intentionally  stabbed  decedent,  and  only, 
theory  upon  which  act  would  not  be  unlaw- 
ful would  be  that  of  self-defense,  charge 
that  there  was  presumption  that  defendant 
did  not  unlawfully  kill  decedent  is  erron- 
eous.  Cobb   V.    Owens    [Ala.]    43    So.    826. 

98.  Request  to  charge  that  if  jury  believe 
that,  in  natural  course  of  events,  decedent 
would  have  spent  all  his  earnings  on  his 
maintenance  during  his  life  if  lie  had  lived 
his  expectancy,  plaintiff  cannot  recover,  lield 
abstract.  Woodstock  Iron  Works  v.  Kline 
[Ala.]    43    So.    362. 

99.  See    7    C.    L.    1092. 

1.  Hence  surrogate  has  jurisdiction  un- 
der Code  Civ.  Proc.  §  1903,  to  make  distribu- 
tion before  expiration  of  year  from  appoint- 
ment of  administrator  and  without  adver- 
tisement to  creditors.  In  re  McDonald's  Es- 
tate,  51  Misc.   318,    101   N.  Y.   S.   275. 

2.  Under  Civ.  Code  1895,  §§  3828,  3829, 
minor  child  is  entitled  to  distributive  share 
in  amount  recovered  by  widow  and  may, 
through  legal  representative,  maintain  ac- 
tion therefor.  Griffith  v.  Griffith  [Ga.]  57  S. 
E.   698. 

3.  Hence  not  necessary  to  postpone  set- 
tlement  undei*  Code   Civ.   Proc.    §    1903,   until 


termination  of  action  in  supreme  court  for 
funeral  expenses.  In  re  McDonald's  Estate, 
51  Misc.  318,  101  N.  Y.  S.  275.  Under  Code  Civ. 
Proc.  §  1903,  as  amended  by  Laws  1904,  p. 
1285,  c.  515,  providing  that  from  sum  recov- 
ered by  administrator  for  death  of  decedent 
lie  "may  deduct"  tlie  reasonable  funeral  ex- 
penses of  the  decedent,  held  that  leave  should 
be  granted  to  one  who  has  recovered  a  judg- 
ment for  funeral  expenses  against  tlie  ad- 
ministrator to  issue  an  execution  thereon 
to  be  paid  out  of  amount  in  his  hands  as 
proceeds  of  suit  by  him  for  death  by  wrong- 
ful act  of  his  decedent  after  payment  of 
costs  of  such  suit.  In  re  McDermott's  Es- 
tate,   49   Misc.    402,    99   N.   Y.    S.   829. 

4.  Especially  where  facts  justify  sub- 
mission of  issue  as  to  whether  each  of  plain- 
tiffs has  suffered  injury.  International  &  G. 
N.  R.  Co.  V.  Munn  [Tex.  Civ.  App.]  102  S.  W. 
442.  "^^here  defendant  does  not  complain 
that  verdict  as  whole  is  too  large,  he  can- 
not complain  tliat  particular  beneficiary  re- 
ceived too  mucli.  Texas  &  N.  O.  R.  Co.  v. 
Scarborough    [Tex.   Civ.   App.]    104   S.  W.   408. 

5.  See    7    C.   L.    1092. 

6.  Parties  to  joint  adventure.  Jones  v. 
McNally,  53  Misc.  59,  103  N.  Y.  S.  1011. 

7.  F.  Groos  &  Co.  v.  Chittim  [Tex.  Civ. 
App.]   100  S.  W.  1006. 

8.  Waitman  v.  Empire  Loan  Co.  [Tex. 
Civ.   App.]    101    S.    W.    499. 

9.  See  Fraud  and  Undue  Influence.  7  C.  L. 
1813;  Reformation  of  Instruments,  8  C.  L. 
1708;  Wills,   8   C.  L.   2305. 
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§  1.  Xafitre  and  elemenis.^^ — The  essential  elements  of  an  action  for  deceit 
are  representation/^  falsity/-  scienter/"'  deception/*  and  damage.^'  It  may  con- 
sist in  any  artifice  used  to  circumvent  or  deceive  another.^^  One  who  is  executor 
and  residuary  legatee  under  a  will  and  who  fraudulently  induces  testator  who  de- 
pended upon  him  for  business  advice  to  execute  a  codicil  so  that  it  is  invalid  is 
liable  in  action  for  damages  brought  by  the  intended  legatee.^^ 

There  must  he  some  representation,^^  though'  under  some  circumstances  mere 
concealment  is  sufficient/®  but  the  maker  of  false  representation  is  not  liable  to  one 
whom  he  had  no  reason  to  believe  would  be  misled  by  them.-*'  It  is  a  sufficient  basis 
for  an  action  against  a  principal  if  made  by  his  authorized  agent/^  but  representa- 
tion by  one  partner  will  not  bind  his  llrm  unless  done  in  the  course  of  the  firm's 
business. -- 

Tlie  representation  must  he  a  fact  -"  past  or  existing,-*  and  not  a  mere  expres- 


10.  See   7   C.   L.    1093. 

11.  Goldstein  v.  Messing,  104  N.  Y.  S.  724. 

12.  Giving  worthless  check  for  existing 
indebtedness  does  not  constitute  fraud. 
Goldstein  v.  Messing,   104  N.   Y.   S.   724. 

13.  Kranz  v.  Lewis,  115  App.  Div.  106,  100 
N.  Y.  S.  674;  Curtley  v.  Security  Sav.  Soc. 
[Wash.]  89  P.  180.  To  warrant  action  for 
damages,  representations  must  have  been 
knowingly  made  with  intent  to  deceive.  Am- 
erican Educational  Co.  v.  Taggert,  124  111. 
App.    567. 

14.  Where  before  entering  into  contract 
plaintiff  knew  representations  were  false, 
there  can  be  no  recovery.  Ransier  v.  Dwyer 
[Mich.]    112   N.   W.   1120. 

15.  Tregner  v.  Hazen,  116  App.  Div.  829, 
102   N.   Y.   S.   139. 

16.  Representation  that  an.  option  has 
been  secured  on  land  at  certain  price  upon 
which  others  rely  in  entering  into  contract 
for  its  purchase  jointly  with  those  making 
such  statements  amounts  to  fraud  where  in 
fact  a  rebate  was  to  be  made  from  the  price 
though  upon  inquiry  it  might  have  been 
learned  that  the  statements  were  false. 
Vennum  v.  Palmer,  123  111.  App.  619.  Vendor 
of  merchandise  stock  assisting  in  taking  in- 
ventory for  purpose  of  arriving  at  price  at 
which  it  is  to  be  sold,  who  gives  the  values 
thereof  in  excess  of  price  marked  thereon,  is 
guilty  of  fraudulent  misrepresentation. 
Smith  V.  Owsley  [Ky.]  102  S.  W.  277.  False 
statement  that  certain  property  was  clear 
of  incumbi-ance  and  that  a  mortgage  given 
thereon  is  a  first  lien  amounts  to  fraud 
where  a  mortgage  was  given  and  filed  an 
hour  before  but  not  spread  on  record  until 
next  day.  Hill  v.  Coates,  127  111.  App.  196. 
An  action  for  damages  will  lie  in  favor  of 
a  party  who,  b.v  false  representations,  was 
induced  to  change  his  position  to  liis  injury. 
Farquhar  v.  Farquhar  [Mass.]  80  N.  E.  654. 
Facts  considered  and  held  sufficient  to  con- 
stitute actionable  fraud  where  plaintiff  and 
defendant  were  joint  owners  of  a  mine  and 
defendant  represented  to  plaintiff  that  he 
had  a  purchaser  therefor  at  a  certain  sum 
and  induced  plaintiff  to  convey  his  interest 
to  him  for  purpose  of  sale,  whereas  price  he 
received  therefor  was  in  excess  of  sum 
named  to  plaintiff  of  which  fact  plaintiff 
was  ignorant.  Christy  v.  Campbell,  36  Colo. 
261,  87   P.   548. 

17.  But  complaint  must  show  facts  ex- 
cluding   possibility    of   testator   changing    his 


mind  before  will  took  effect.  Lewis  v.  Cor- 
bin   [Mass.]    81  N.   E.  248. 

18.  See  7  C.  L.  1094.  Goldstein  v.  Messing, 
104  N.  Y.  S.  724.  Evidence  held  insufficient 
to  show  fraudulent  representation.  Wood- 
man v.  Blue  Grass  Land  Co.  [Minn.]  112  N. 
W.    1033. 

10.  Where  insurance  agent  undertakes  to 
fully  explain  policy  in  procuring  application, 
but  willfully  neglects  to  inform  applicant 
of  certain  onerous  conditions  his  silence  on 
tlaat  subject  amounts  to  fraudulent  conceal- 
ment. Hartford  L.  Ins.  Co.  v.  Hope  [Ind. 
App.]    81    N.    E.    595. 

20.  Western  Union  Tel.  Co.  v.  Schriver 
[C.    C.    A.]    141    F.    538. 

21.  Principal  is  liable  for  false  represen- 
tation of  agf.nt  as  to  validity  of  a  bill  of  sale 
and  as  to  ability  of  a  tliird  party  to  pay, 
made  to  induce  plaintiff  to  loan  money  to 
said  third  pa.'ty  with  which  latter  paid  in- 
debtedness to  defendant.  Western  Cottage 
Piano  &  Organ  Co.  v.  Anderson  [Tex.  Civ. 
App.]    101   S.   W.    1061. 

22.  False  statement  by  one  partner  as  to 
financial  standing  of  a  customer  does  not 
render  partnership  liable.  Parties  v.  Court- 
ney,   6    Ind.    T.    379,    98    S.   W.    133. 

23.  See  7  C.  L.  1094.  Positive  and  detailed 
statement  of  financial  responsibiliiy  may  be 
construed  as  a  statement  of  fact.  Phillips  v. 
Hebden  [R.  I.]  63  A.  266.  Statement  by 
agents  of  insurance  company  that  such  com- 
pany was  issuing  certain  policj^  under  which 
certain  benefits  would  be  derived  in  the  fu- 
ture is  of  existing  fact.  Hartford  L.  Ins.  Co. 
V.  Hope  [Ind.  App.]  81  N.  E.  595.  Positive 
statements  of  value  of  stock  in  a  corpora- 
tion and  the  dividends  it  will  earn,  made  by 
Its  president,  are  statements  of  fact.  Gilluly 
V.  Hosford  [Wash.]  88  P.  1027.  Where  con- 
trolling considerations  inducing  plaintiff  to 
enter  into  contract  were  statements  of  ex- 
isting fact,  fact  that  he  may  also  have  been 
induced  by  false  promises  as  to  future  trans- 
actions is  immaterial.  Darners  v.  Sternber- 
ger,  102  N.  Y.  S.  739.  Whether  certain  state- 
ments as  to  value  of  company's  assets  wei-e 
statements  of  fact  or  matters  of  opinion  held 
a  question  for  jury.  Hawley  v.  Wicker,  117 
App.    Div.    638,    102    N.   Y.    S.    711. 

24.  Statement  made  to  plaintiff  that  he 
could  perform  certain  work  in  a  given  time 
whereas  it  required  double  the  time  stated 
is  an  expression  of  opinion.  Chamberluyne 
v.  American  Law  Book  Co.,  148  F.  316. 
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DECEIT  S  1. 


sion  of  opinion.^-'  l)iit  a  fraudulent  statement  of  an  intent  which  does  not  exist 
may  give  basis  for  an  action  for  deceit.=«  as  may  also  a  promise  to  perform  with  the 
present  intention  not  to  do  so,-'  though  some  courts  hold  that  promises  to  perform 
some  act  in  the  future  does  not,  though  made  with  an  intention  not  to  perform.-* 
The  representation  must  be  false -»  and  the  question  of  its  falsity  is  generally 
one  of  fact.^" 

The  mal-ev  must  l-uoic  it  to  he  false  ^'^  or  make  it  with  such  disregard  of  its 
truthfulness  as  to  be  equivalent  to  actual  frand.''- 

The  falsitif  must  have,  been  icUJful  and  made  with  intent  to  deceive.^^ 

The  representation  must  he  material,^*  and  the  question  of  materiality  is  gen- 
erally one  of  fact.^° 

The  representation  must  he  relied  upon^'^  and  the  person  injured  thereby  de- 
ceived.*^ 

It  must  he  such  that  the  defrauded  person  is  entitled  to  rely  upon/^  and  such 
as  will  mislead  a  reasonably  prudent  man,^"  unless  the  parties  occupy  fiduciary 
relations  toward  each  other.*'^  That  the  defrauded  party  should  have  discovered 
the  fraud  before  changing  his  position  to  his  injury  is  no  defense.''^ 


25.  Statement  that  third  party  is  "a  'nice 
young  man'  and  will  probably  make  a  good 
customer"  cannot  give  basis  for  action  for 
deceit,  tliough  he  is  in  fact  insolvent  and 
unable  to  pay  his  bills.  Bretzfelder,  Bron- 
ner  &  Co.  v.  Waddle,  122  Mo.  App.  462,  99 
S.   W.    806. 

26.  Statement  of  intention  to  purchase 
property  on  which  plaintiff  held  option  on 
condition  that  he  make  no  eifort  to  sell 
others,  thereby  inducing  him  to  hold  prop- 
erty until  option  expired  and  then  purchase 
from  owner,  is  a  fraudulent  representation. 
Complaint  in  action  for  fraudulent  repre- 
sentations as  to  defendant's  intent  resulting 
in  damage  to  plaintiff  held  good  as  against 
demurrer.  Rogers  v.  Virginia-Carolina  Chem. 
Co.    [C.  C.  A.]    149  F.  1. 

27.  Promise  to  see  that  property  is  sold 
at  a  certain  figure  under  foreclosure  without 
intent  to  perform,  made  to  induce  plaintiff  to 
give  mortgage,  is  a  false  statement  of  an 
existing  fact.  Cerny  v.  Paxton  &  Gallagher 
Co.   [Neb.]   110  N.  W.   882. 

28.  Plaintiff  was  induced  to  invest  in  cor- 
poration upon  representation  that  defendant 
would  invest  a  considerable  sum  and  give 
his  time  to  the  business.  Defendant  did  not 
perform.  Held  to  give  no  cause  of  action  foi 
deceit.  Chambers  v.  Mitchell,  123  III.  App. 
595. 

29.  Evidence  must  show  that  representa- 
tions were  false,  that  they  were  made 
knowingly  and  with. intent  to  deceive.  Ames 
V.  Thren,  125  111.  App.  312;  Hartford  L.  Ins. 
Co.    V.   Hope    [Ind.    App.]    81    N.    E.    595. 

30.  Whether  or  not  certain  statements 
were  true  held  a  question  for  jury.  Hawley 
v.  Wicker,  117  App.  Div.  638,   102  N.  Y.  S.  711. 

31.  See  7  C.  L.  1095.  False  statement 
made  through  carelessness  and  without  rea- 
sonable ground  for  believing  it  to  be  true 
does  not  amount  to  fraud.  Pittsburg  Life 
&  Trust  Co.  V.  Northern  Cent.  Life  Ins.  Co. 
[C.  C.  A.]  148  F.  674.  Representation  con- 
cerning credit  of  another,  though  false,  is 
not  the  basis  for  deceit  if  honestly  made. 
Parties  v.  Courtney,  6  Ind.  T.  379,  98  S.  W. 
133. 

32.  In  order  to  justify  recovery  for  vend- 


er's false  representations  as  to  title,  it  must 
appear  that  he  knew  of  their  falsity  or  made 
them  under  such  circumstance  that  knowl- 
edge will  be  implied.  Curtley  v.  Security 
Sav.  Soc.  [Wash.]  89  P.  180.  Evidence  that 
defendant  did  not  know  whether  endorser 
of  note  had  certain  property  held  sufficient 
to  show  that  he  knew  his  statement  to  that 
effect  was  false,  the  indorser  in  fact  owning 
no  such  property.  Farmer  v.  Lynch  [R.  I.] 
67  A.   449. 

33.  See  7  C.  L.  1095.  Where  in  negotia- 
tion for  sale  of  its  property  defendant  sup- 
plied plaintiff  with  inaccurate  statement 
tliereof,  which  had  been  made  for  its  own 
use  prior  to  such  negotiations,  without 
knowledge  of  its  falsity,  deceit  will  not  lie. 
Pittsburgh  Life  &  Trust  Co.  v.  Northern 
Cent.  Life  Ins.  Co.   [C.  C.  A.]   148  F.  674. 

34.  See  5  C.  L.  955.  Kranz  v.  Lewis,  115 
App.  Div.  106,  100  N.  Y.  S.  674. 

35.  Whether  representation  that  a  well 
known  financier  was  trying  to  purchase 
stock  in  a  certain  corporation  was  a  state- 
ment of  material  fact  is  for  jury.  Hawley  v. 
Wicker,    117   App.   Div.    638,    102    N.   Y.    S.    711. 

36.  See  7  C.  L.  1095.  Where  for  three 
years  after  defendant's  statement  as  to  his 
solvency  indebtedness  for  transactions  ag- 
gregating $5,000  was  paid  monthly,  held 
that  plaintiff  relied  on  fact  of  defendant 
paying  promptly  and  not  upon  statement. 
Phillips   V.   Hebden    [R.   I.]    65   A.    266. 

37.  Where  before  entering  into  contract 
plaintiff  knew  representations  made  were 
false,  tliere  can  be  no  recovery.  Ransier  v. 
Dwyee    [Mich.]    112  N.  W.   1120. 

38.  See  7  C.  L.  1095.  False  statement  by 
real  estate  agent  as  to  the  price  at  which 
owner  holds  land  is  not.  Bosley  v.  Monahan 
[Iowa]    112    N.    W.    1102. 

3S).  One  who  had  an  opportunity  to  in- 
vestigate statements  made  cannot  claim  to 
have  been  misled.  Bosley  v.  Monahan  [Iowa] 
112    N.    W.    1102. 

40.  Fact  that  parties  sustained  friendly 
relations  toward  each  other  does  not  make 
their  relations  fiduciary.  Bosley  v.  Monahan 
[Iowa]    112  N.  ^V.  1102. 

41.  Where  plaintiff   knew   nothing  of   the 
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It  is  essential  that  damage  resnlt.*- 

§  2.  Action  and  procedure.*^ — One  who  acted  as  agent  for  defrauded  party 
cannot  bring  action  in  his  own  name."**  In  action  for  damages  for  deceit  where- 
by plaintiff  was  induced  to  enter  into  a  written  lease,  the  cause  of  action  is  not  gov- 
erned by  the  lease.*^  Court  of  law  has  jurisdiction  of  acfion  by  party  defrauded 
in  buying  into  a  firm.'"' 

Pleading.*' — The  facts  constituting  fraud  must  be  specifically  alleged.'*^  The 
complaint  must  show  the  relation  of  cause  in  effect  between  the  fraud  and  the  dam- 
age alleged/^  and  must  definitely  state  the  damage  suffered. ^"^  It  must  show  that 
tlie  representations  were  in  fact  false,^^  that  the  defendant  was  aware  of  their 
falsity,^-  and  that  defrauded  party  relied  ujjon  them  and  acted  tliereon  to  his 
injury. ^^ 

Evidence.^^  The  evidence  adduced  must  be  sufficient  to  sustain  the  allegations 
of  the  complaint,^^  but  the  necessity  of  proving  the  falsity  of  the  representations 
is  confined  to  those  necessary  to  show  facts  sufficient  to  sustain  recovery.^* 
Eelaxation  of  the  rule  res  inter  alias  acta/"  and  of  the  parol  evidence  rule,  is 
permitted. ^^  In  action  for  damages  resulting  from  fraud,  judgment  roll  is  ad- 
missible to  show  that  it  had  been  rendered  for  breach  of  contract  caused  by  such 
fraud  but  not  to  show  grounds  on  which  it  was  rendered.^''  AVhere  fraud  in  repre- 
senting an  instrument  to  be  valid  security  is  the  gist  of  an  action  for  deceit,  it  is 


condition  of  corporation  and  chose  to  rely 
on  defendant's  statements,  recovery  cannot 
be  defeated  on  ground  that  plaintiff  should 
have  made  investigation.  Gilluly  v.  Hosford 
[Wash.]  88  P.  1027.  Party  making  false  rep- 
resentations as  to  validity  of  mortgage  and 
solvency  of  third  party  cannot  claim  that 
plaintiff  should  have  informed  himself  of 
their  falsity.  Western  Cottage  Piano  & 
Organ  Co.  v.  Anderson  [Tex.  Civ.  App.]  101 
S.  W.  1061.  The  fact  that  vendee  could 
have  by  an  examination  of  records  dis- 
covered tliat  representations  as  to  title  w^ere 
false  is  no  defense.  Curtley  v.  Security  Sav. 
Soc.   [Wash.]   89  P.  180. 

42.  See  7  C.  L.  1096.  Fact  that  worthless 
check  was  antedated  and  given  for  existing 
indebtedness  conclusively  rebuts  claim  of 
damages.  Goldstein  v.  Messing,  104  N.  Y.  S. 
724.  Misrepresentation  that  premises  are 
leased  at  certain  rate  results  in  no  damage 
where  the  rental  value  equals  or  exceeds 
that  rate.  Ettlinger  v.  Weil,  184  N.  Y.  179, 
77    N.    E.    31. 

43.  See    7    C.    L.    1096. 

44.  Farmer  v.   Lynch    [R.    I.]    67   A.    449. 

45.  Brown    v.    Morrill,     105    N.    Y.     S.     191. 

46.  Such  action  does  not  involve  account- 
ing between  parties.  Vennum  v.  Palmer,  123 
111.    App.    619. 

47.  See    7    C.    L.    1097. 

48.  The  allegations  must  be  made  in  such 
a  way  that  court  can  determine  whether  the 
representations  were  false  in  any  material 
particular  and  to  what  extent  facts  were 
misrepresented.  Kranz  v.  Lewis,  115  App. 
Div.   106,  100  N.  Y.  S.  674. 

49.  Complaint  alleged  that  plaintiff  as- 
sumed mortgage  on  farm  received  in  ex- 
change for  house  upon  false  representation 
by  defendant  that  interest  was  paid.  Mort- 
gage was  afterwards  foreclosed  for  nonpay- 
ment of  interest.  Held  that  damage  re- 
sulting from  loss  of  house  could  not  be 
based  on  these  facts.  liussell  v.  Stoops 
[Md.]    66    A.    698. 


50.  Allegation  that  if  defendant  had  not 
made  false  statements  the  contract  of  em- 
ployment entered  into  would  have  been  made 
for  a  larger  consideration  is  too  speculative 
and  incapable  of  proof.  Chamberlayne  v. 
American  Law  Book  Co.,  148   F.   316. 

51.  Complaint  which  fails  to  allege  that 
defendant  did  not  perform  the  undertaking 
upon  which  plaintiff  relied  is  bad.  Cham- 
bers V.  Mitchell,  123  111.  App.  595;  Brown 
V.    Morrill,    105    N.    Y.    S.    191. 

52.  Brown   v.    Morrill,    105    N.    Y.    S.    191. 
Dahlman   v.   Antes    [Iowa]    109   N.    W. 


53. 

r84. 

54. 
55. 


See    7    C.    L.    1097. 

Evidence  of  a  statement  tliat  dealings 
between  defendant  and  his  customer  had 
been  satisfactory  is  insufficient  to  sustain 
allegation  of  statement  that  he  was  prompt, 
satisfactorily  carried  out  liis  contracts,  and 
is  worthy  of  credit.  Bartles  v.  Courtney, 
6   Ind.  T.   379,   98   S.  W.   133. 

5«.  Where  plaintiff  was  induced  to  loan 
money  to  third  party  upon  false  representa- 
tions by  defendant  as  to  solvency  of  third 
party  and  his  associates,  fraud  was  suf- 
ficiently shown  by  evidence  of  insolvency 
of  such  party.  Western  Cottage  Piano  & 
Organ  Co.  v.  Anderson  [Tex.  Civ.  App.]  101 
S.   W.    1061. 

57.  Evidence  of  similar  false  representa- 
tions to  others  is  admissible  as  bearing  on 
tlie  question  of  intent.  Hartford  L.  Ins.  Co. 
v.    Hope    [Ind.    App.]    81    N.    E     595. 

58.  Oral  evidence  is  admissible  to  prove 
false  representations  though  it  adds  to  or 
varies  a  written  contract.  American  Edu- 
cational Co.  V.  Taggert,  124  111.  App.  567. 
In  action  for  deceit  whereby  plaintiff  was 
induced  to  make  a  written  lease,  evidence 
of  oral  representations  cannot  be  excluded 
on  the  ground  that  it  varies  the  terms  of 
the  lease.  Brown  v.  Morrill,  105  N.  Y.  S. 
191. 

50.  Curtley  v.  Security  Sav.  Soc.  [Wash.] 
89   P.   ISO. 
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immaterial  that  the  instrument  alleged  to  be  a  mortgage  is  in  fact  a  bill  of  sale.^"* 
Any  evidence  tliat  throws  light  on  the  issues  is  admissible.  AVhere  fraud  in 
representing  an  instrument  to  be  valid  security  is  the  gist  of  the  action,  it  is  admis- 
sible without  proof  of  its  execution.^- 

Instnictions'^^  in  actions  for  deceit  are  governed  by  rules  which  control  in 
other  forms  of  action.*^*  The  measure  of  damages  is  the  actual  loss  sustained,"^ 
together  with  outlays  proximately  attributable  to  fraud.<"'  In  suit  against  vendor 
for  false  representation  as  to  title,  vendee  cannot  recover  for  eiitire  amount  of  money 
expended  for  plans  of  house  which  he  intended  to  erect  on  premises  in  absence  of 
proof  that  plans  were  of  no  value  for  any  purpose  except  for  construction  of  house 
on  said  premises.*''     Under  proper  circumstances  punitive  damages  may  be  given.*'* 

Declarations;  Decoy  Letters,  see  latest  topical  index. 


DEDICATION. 


8   1.      AVhat    is    Dedioation    (}»3«). 
§  2.     The  Right  to  Dedicate  (939) 
S   3.      The    PnrpoNes    of    Dedication    (940). 
§  4.     Mode    of    Dedication    (940).      Accept- 
ance   (940).      Filing   of   Plat   or   Sale   of  Lots 


with   Reference  to  a  Plat    (941).     Dedication 
is*  a  Question  of  Fact  (942). 

§  5.     Effect   of   Dedication    (942). 

§  6.     Remedies   (942). 


§  1.     ^Yhat  is  dedication. ^^ 

§  2.     The  right  to  dedicate.'^ — A  corporation  organized  to  operate  a  hotel 
and  mineral  springs  has  no  power  to  dedicate  part  of  its  land.'^ 


60.  Western  Cottage  Piano  &  Organ  Co. 
V.   Anderson    [Tex.   Civ.  App.]    101   S.   "U'.    1061. 

61.  Where  there  is  undisputed  evidence 
that  party  making  false  representations  was 
defendant's  agent  and  that  defendant  had 
ratified  his  act,  it  was  not  error  to  permit 
plaintiff  to  show  that  he  informed  defend- 
ant's manager  of  the  falsity  of  agent's 
statements.  Western  Cottage  Piano  &  Or- 
gan Co.  V.  Anderson  [Tex.  Civ.  App.]  101 
S.    W.    1061. 

62.  Western  Cottage  Piano  &  Organ  Co.  v. 
Anderson    [Tex.   Civ.   App.]    101   S.   W.    1061. 

63.  See    7    C.    L.    1098. 

64.  Where  there  is  direct  conflict  as  to 
whetlier  certain  statements  were  made,  an 
instruction  that  where  a  transaction  is  ca- 
pable of  two  constructions  that  in  favor  of 
honesty  should  be  accepted  is  erroneous. 
Russell  V.  Stoops  [Md.]  66  A.  698.  If  the 
materiality  of  representations  is  undisputed, 
it  is  proper  to  refuse  a  special  instruction 
on  that  subject.  Western  Cottage  Piano  & 
Organ  Co.  v.  Anderson  [Tex.  Civ.  App.]  101 
S.  ViT.  1061.  Rule  that  withholding  of  in- 
formation wlien  asked  or  use  of  trick  for 
concealment  may  amount  to  fraud  has  no 
application  to  action  for  damages  against 
defendant  for  false  statements  as  to  credit 
standing  of  his  customer,  and  instruction 
to  that  effect  in  such  action  is  erroneous. 
Bartles  v.  Courtney,  6  Ind.  T.  379,  98  S.  W. 
133. 

65.  Where  plaintiff  was  fraudulently  in- 
duced to  give  note  for  certain  sum  which 
he  paid,  but  did  not  suffer  any  other  dam- 
ages, verdict  in  excess  of  note  and  interest 
is  to  that  extent  excessive.  Hartford  L. 
Ins.  Co.  v.  Hope  [Ind.  App.]  81  N.  E.  595. 
Measure  of  damages  for  failure  to  keep 
promise  fraudulently  made,  to  see  that  at 
foreclosure  sale  of  property  it  brought  a 
certain     sum,     is     difference     between     what 


sale  brought  and  value  of  goods  at  time  of 
sale.  Cerny  v.  Paxton  &  Gallagher  Co. 
[Neb.]  110  N.  W.  882.  In  determining  value 
of  stock  whose  sale  is  induced  by  deceit, 
good  will  of  corporate  business  is  an  ele- 
ment of  value.  "Von  Au  v.  Magenheimer, 
115  App.  Div.  84,  100  N.  Y.  S.  659.  Defend- 
ant's fraud  whereby  he  induced  plaintiff  to 
buy  lot  without  receiving  title  resulted  in 
breach  of  contract  by  plaintiff  for  the  erec- 
tion of  a  house  thereon.  Held  that  the 
fact  that  plaintiff  could  have  had  the  house 
built  on  anotlier  lot  cannot  be  considered 
in  mitigation  of  damages.  Curtley  v.  Se- 
curity Sav.  Soc.  [Wash.]  89  P.  180.  Where 
plaintiff  exchanged  house  for  defendant's 
farm  and  assumed  mortgage  on  farm  and 
defendant  falsely  represented  that  interest 
on  mortgage  had  been  paid,  and  mortgage 
was  afterwards  foreclosed  by  reason  of  non- 
payment of  interest,  wliich  plaintiff  made 
no  effort  to  pay  or  have  defendant  pay, 
the  damages  plaintiff  is  entitled  to  is  the 
interest  and  not  the  value  of  the  house. 
Russell  V.   Stoops    [Md.]    66  A.   698. 

66.  Measure  of  damages  for  deceit  in- 
ducing plaintiff  to  execute  lease  is  differ- 
ence between  rental  value  of  premises  and 
sum  stipulated  and  moving  expenses.  Brown 
V.  Morrill,    105   N.   Y.    S.    191. 

67.  Reasonable  attorney's  fees  paid  out 
in  defending  action  by  third  party  directly 
attributable  to  the  fraud  of  defendant  may 
be  recovered.  Curtley  v.  Security  Sav.  Soc. 
[Wash.]   89  P.  180. 

68.  Where  representations  were  false  and 
designedly  made  to  injure  plaintiff.  West- 
ern Cottage  Piano  &  Organ  Co.  v.  Anderson 
[Tex.    Civ.    App.]    101    S.    W.    1061. 

69.  70.     See   7   C.   L.   1098. 

71.  Stacy  v.  Glen  Ellyn  Hotel  &  Springs. 
Co.,   223   111.   546,   79   N.   E.   133. 
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§  3.     The  purposes  of  dedication/- 

§  -i.  Mode  of  dedication.'" — A  statutory  dedication  can  only  result  from  a 
compliance  with  the  requirements  of  the  statute,'*  but  curative  acts  may  rectify  the 
error.'^  Common-law  dedication  need  not  be  in  any  particular  form'®  and  may 
be  by  parol."  Intention  to  dedicate  is  essential,'*  and  accordingly,  mere  user  is  in- 
sufficient,'® but  must  be  accompanied  by  circumstances  showing  intent  to  dedicate.^" 
Dedication  mav,  of  course,  be  by  deed,*^  and  it  is  not  necessary  to  a  common-law 
dedication  that  there  sfiould  be  a  specific  grantee  or  that  legal  title  should  pass  out  of 
the  owner.*- 

Acceptance^"  by  the  public  before  the  offer  is  withdrawn  is  necessary.^*  Ac- 
ceptance need  not  ordinarily  be  in  any  particular  form  ®^  and  may  be  implied,^®  as- 
siunption  of  control,*"  or  user  and  improvement  at  the  public  expense,  being  ordina- 


72,  73.     See  7  C.  L.   1099. 

74.  Plat  not  made  by  surveyor  as  re- 
quired by  Rev.  Laws  1S33,  p.  599,  §  1.  Nel- 
son V.  Randolph,  222  111.  531,  78  N.  E.  9r4. 
Acknowledgment  of  plat  by  two  of  the  throe 
countv  commissioners  not  a  complianco  with 
Rev.  Laws  1828-29.  p.  184,  §  3.  Spalding:  v. 
Macomb  &  W.  I.  R.  Co.,  225  111.  585,  80  N.  K. 
327.  j 

Note:  Under  the  laws  of  the  state  of  Il- 
linois, which  provided  that  when  an  addition! 
was  surveyed  and  a  plat  made  and  certi- 
fied by  the  county  surveyor  and  acknowl- 
edged by  the  proprietor  the  fee  to  the 
streets  and  alleys  would  pass  to  the  city,  it 
was  held  that  plat  made  and  certified  by 
a  deputy  surveyor  and  acknowledged  by  the 
agent  of  the  proprietor  was  insufficient  to 
constitute  a  statutory  dedication.  Wilder  v. 
Aurora,  etc.,  Traction  Co.,  216  111.  493,  75 
N.    E.    194. 

While  this  is  according  to  precedent  in 
Illinois  (Village  of  Auburn  v.  Goodwin,  128 
111.  57,  overruling  Gebhardt  v.  Reeves,  75 
111.  305;  Thompson  v.  Maloney,  199  111.  276, 
93  Am.  St.  Rep.  133),  it  seems  somewhat 
arbitrary.  A  more  satisfactory  result  could 
be  obtained  by  applying  the  following  rule, 
proposed  by  Judge  Elliott  (Roads  and 
Streets,  §  119),  "to  resolve  doubts  in  such 
cases  against  the  donor,  within  reason- 
able limits  to  construe  the  dedication  so  as 
to  benefit  the  public  rather  than  the  donor," 
or,  as  expressed  by  Dillon  in  his  Municipal 
Corporations  (note  2,  §  628),  "If  the  plat 
as  recorded  •  *  *  contains  enough  to  show 
that  it  was  intended  by  the  owner  to  be  a 
dedication  under  the  statute,  it  would  seem 
to  the  author  to  be  right,  notwithstanding  a 
defective  acknowledgment,  or  the  like,  to 
hold  the  proprietor  estopped  to  make  the 
objection  tliat  he  did  not  comply  with  the 
statute." — See  Regan  v.  McCoy,  29  Mo.  356. 
See    4    Mich.    L.    R.    242. 

75.  Error  in  acknowledgment  held  cured. 
Parriott  v.  Hampton   [Iowa]    111  N.  W.   440. 

76.  Miller  v.  Jonathan  Creek  Com'rs  of 
Highways,   125   111.  App.   431. 

77.  City  of  West  End  v.  Eaves  [Ala.]  44 
So.   588. 

78.  Town  of  West  Point  v.  Bland,  106  Va. 
792,  56  S.  E.  802;  Newton  v.  Dunkirk,  121 
App.  Dlv.  296,  106  N.  Y.  S.  125;  Stacy  v. 
Glen  Ellyn  Hotel  &  Springs  Co.,  223  111. 
646,   79   N.   E.    133. 


79.  Permitting  user  held  not  sufficient 
evidence  of  intention.  Cincinnati  &  M.  V. 
R.  Co.  V.  Roseville,  76  Ohio  St.  108,  81  N.  E. 
178;  Town  of  West  Point  v.  Bland,  106  Va. 
792,   56    S.   E.    802. 

80.  Opening  and  paving  a  street  by  the 
landowner  and  permitting  the  city  to  use  it 
without  obstruction  for  twenty  years 
amounts  to  a  dedication.  Canton  Co.  v. 
Baltimore,  104  Md.  582,  65  A.  324.  Opening 
of  road  by  landowner  and  permission  of  use 
by  public  for  twenty  years.  Dover  Tp. 
Ocean  County  v.  Brackenbridge.  [N.  J.  Law] 
67  A.  689.  Permitting  for  four  years  deposit 
on  land  as  lateral  support  for  street  grade  is 
dedication.  Williams  v.  Hudson,  130  Wis. 
297,   110  N.  W.    239. 

81.  Deed  designed  to  cure  failure  of 
dedicator's  wife  to  join  held  not  to  change 
the  description  of  the  land  dedicated.  Mea- 
chem  V.  Seattle  [V^^ash.]  88  P.  628.  Reser- 
vation in  deed  held  to  be  dedication.  Gor- 
don  County   V.   Calhoun    [Ga.]    58   S.   E.   360. 

82.  Nelson  v.  Randolph,  222  111.  531,  78 
N.  E.  914.  Dedication  by  state  of  park  is 
not  invalid  because  to  "the  people  of  New 
Orleans."  Saucier  v.  New  Orleans  [La.]  43 
So.    999. 

83.  See    7    C.    L.    1100. 

84.  Stacy  v.  Glen  Ellyn  Hotel  &  Springs 
Co.,  223  111.  546,  79  N.  E.  133;  Arnold  v.  Or- 
ange [N.  J.  Eq.]  66  A.  1052;  Newton  v.  Dun- 
kirk, 121  App.  Div.  296,  106  N.  Y.  S.  125. 
Until  acceptance,  municipality  has  no  right 
in  the  property.  Darling  v.  Jersey  City  [N. 
J.  Eq.]  67  A.  709.  Under  the  statute  in  force 
in  Washington  in  1869,  no  acceptance  of  a 
plat  was  necessary.  Meachem  v.  Seattle 
[Wash.]    88    P.    628. 

85.  Miller  v.  Jonathan  Creek  Com'rs  of 
Highways,  125  111.  App.  431.  An  ordir.ance 
prescribing  mode  of  acceptance  does  not 
exclude  common-law  acceptance.  Arnold  v. 
Orange    [N.   J.   Eq.]    66   A.   1052. 

86.  An  answer  by  a  city  alleging  that 
certain  land  had  been  dedicated  to  it  Is 
not  of  itself  sufficient  as  an  acceptance  of 
a  dedication  where  the  answer  specifically 
alleges  certain  acts  as  constituting  accept- 
ance by  it,  and  these  are  insufficient  as  a 
matter  of  law.  Darling  v.  Jersey  City  [N. 
J.    Eq.]    67    A.    709. 

87.  Resolution  changing  grade  competent 
evidence  of  acceptance.  Palmer  v.  East  River 
Gas   Co.,   115   App.   Div.    677,   101  N.   Y.   S.   347. 
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rily  evidence  of  acceptance.^*  Acceptance  is  sometimes,  however,  required  to  be  by 
official  action,*^  it  being  said  in  Virginia  that  there  is  a  difference  in  this  respect 
between  city  streets  and  rural  highways.""  User,  while  evidence  of  acceptance,  is  not 
prerequisite  thereto."^  Acceptance  may  be  at  any  time "-  if  before  withdrawal  of  the 
offer,"^  or  tlie  running  of  limitations  in  favor  of  an  adverse  occupant.^-*  Acceptance 
by  a  town  after  incorporation  obviates  the  fact  that  it  was  not  incorporated  at  the 
time  of  dedication.-*^  Purchase  of  land  with  reference  to  plat  is  acceptance  of  streets 
thereby  dedicated,'^*  and  one  holding  under  a  deed  referring  to  plat  is  estopped  to 
deny  acceptance  b}^  city  of  streets  therein  mentioned."^ 

Filing  of  pJat  or  sale  of  lots  with  reference  to  a  plat  ®*  by  the  owner  ""  operates 
as  a  dedication  of  streets  indicated  ^  on  the  plat  as  filed  f  and  it  is  no  objection  that 
dedicator  did  not  at  the  time  of  platting  own  the  land  if  he  ratified  it  by  subsequent 
conveyances  with  reference  to  the  plat.^  It  is  usually  said  to  be  a  common-law  dedi- 
cation,* based  on  estoppel.^  Platting  may  be  a  statutory  dedication  if  the  statute  is 
strictly  complied  with,*'  or  if  the  defect  is  obviated  by  curative  acts,^  or  by  a  subse- 


Order  of  county  commissioners  that  plat  be 
filed  held  acceptance  of  dedication  thereby. 
Meachem  v.  Seattle   [Wash.]    88  P.  628. 

88.  City  of  Americus  v.  Johnson  [Ga. 
App.]  58  S.  E.  518.  User  for  greater  por- 
tion of  time  during  a  period  of  years  held 
sufficient.  Brewer  v.  Pine  Bluffs,  80  Ark. 
489,  97  S.  W.  1034.  A  statutory  dedication 
of  highways  over  the  public  domain  is  ac- 
cepted by  public  user.  Dedication  by  Rev. 
St.  U.  S.  §  2477.  Montgomery  v.  Somers 
[Or.]  90  P.  674.  Construction  of  sewer  in 
dedicated  street  is  acceptance.  Arnold  v. 
Orange  [N.  J.  Eq.]  66  A.  1052.  Payment  by 
city  for  maintenance  of  street  light  on  dedi- 
cated street  does  not  amount  to  acceptance. 
Id.  Establishment  of  sewer  system  is  ac- 
ceptance. Burroughs  v.  Cherokee  [Iowa] 
109  N.  W.  876.  Assumption  of  control  and 
making  of  improvements  sustains  finding  of 
acceptance.  Lyons  v.  Mullen  [Neb.]  110  N. 
W.  743.  Opening  of  some  of  the  streets  in- 
dicated by  a  plat  is  an  acceptance  of  all, 
those  not  opened  not  being  presently  needed. 
Parriott  v.  Hampton   [Iowa]   111  N.  W.  440. 

89.  The  Iowa  statute  tliat  acceptance 
must  be  by  ordinance  does  not  apply  to 
towns.  Code  1873,  §  527.  Burroughs  v. 
Cherokee  [Iowa]  109  N.  W.  876;  Parriott  v. 
Hampton  [Iowa]  111  N.  W.  440.  User  with- 
out official  action  held  not  acceptance.  Cin- 
cinnati &  M.  V.  R.  Co.  V.  Roseville,  76  Ohio 
St.    108,    81    N.    E.    178. 

80.  Acceptance  of  higliway  may  be  shown 
by  any  circumstances  while  acceptance  of 
street  can  only  be  shown  by  official  action. 
Lynchburg  Trac.  &  Light  Co.  v.  Guill  [Va.] 
57    S.    E.    644. 

91.  City  of  Tyler  v.  Boyette  [Tex.  Civ. 
App.]    16    Tex.    Ct.    Rep.    833,    96    S.   W.   935. 

92.  Need  not  open  at  once  all  streets 
dedicated  by  plat.  Krause  v.  El  Paso  [Tex. 
Civ.   App.]    101   S.  W.   828. 

93.  Tender  of  dedication  cannot  be  re- 
voked. Darling  v.  Jersey  City  [N.  J.  Eq.] 
67    A.    709. 

94.  Permitting  private  use  not  inconsist- 
ent with  public  easement  not  a  refusal. 
Burroughs    v.    Cherokee    [Iowa]     109    N.    W. 


876.  Where  the  owner  after  an  offer  to 
dedicate  continues  in  possession  excluding 
the  public  for  twenty  years,  there  is  no 
dedication.  Canton  Co.  v.  Baltimore  [Md.] 
66  A.   679. 

95.  Gordon  County  v.  Calhoun  [Ga.]  58 
S.    E.    360. 

96.  Christian    v.    Eugene    [Or.]    89    P.    419. 

97.  City  of  Covington  v.  Hall,  30  Ky.  L.  R. 
356,    98    S.    W.    317. 

98.  See    7   C.   L.    1101. 

99.  Recording  of  plat  by  a  stranger  to 
the  title  is  of  no  effect.  Incorporated  Town 
of  Hope  V.  Shiver,  77  Ark.  177,  90  S.  W. 
1003. 

1.  Elliott  V.  Louisville,  28  Ky.  L.  R.  967, 
90  S.  W.  990;  Brewer  v.  Pine  Bluff,  80  Ark. 
489,  97  S.  W.  1034;  Christian  v.  Eugene  [Or.] 
89  P.  419;  Oliver  v.  Newberg  [Or.]  91  P. 
470;  State  v.  Southard  [Del.]  66  A.  372;  Street 
V.  Leete,  79  Conn..  352,  65  A.  373;  Board  of 
Com'rs  of  Keyport  v.  Freehold  &  A.  H.  R. 
Co.  [N.  J.  Err.  &  App.]  65  A.  1035;  Bur- 
roughs v.  Cherokee  [Iowa]  109  N.  W.  876. 
Proof  of  conveyance  with  reference  to  park 
shown  by  unrecorded  plat  held  insufficient, 
tliere  being  no  identification  of  the  plat  re- 
ferred to.  Canton  Co.  v.  Baltimore  [Md.] 
66  A.  679,  67  A.  274.  Williams  v.  Poole  [Ky.] 
103  S.  W.  336.  Deed  referring  to  plat  held 
to  dedicate  alley.  Wiess  v.  Goodliue  [Tex. 
Civ.  App.]  102  S.  W.  793.  Evidence  held  in- 
sufficient to  show  that  owner  knew  of  street 
on  plat  which  was  not  shown  by  recorded 
plat.  City  of  Peoria  v.  Central  Nat.  Bk., 
224   111.    43,   79   N.   E.   296. 

2.  Where  before  filing  a  map  lines  were 
drawn  cutting  off  half  the  width  of  a  street 
and  adding  it  to  abutting  lots  only  the 
street  as  so  narrowed  was  dedicated.  Elliot 
v.    Atlantic    City,    149    F.    849. 

3.  Meachem  v.   Seattle    [Wash.]    88   P.   628 

4.  Nelson  v.  Randolph,  222  III.  531,  78  N. 
E.    914. 

5.  King    V.    Dugan    [Cal.]    88    P.    925. 

6.  Plat  not  made  by  surveyor  as  required 
by  Rev.  Laws  1833,  p.  599,  §  1.  Nelson  v. 
Randolph,    222   111.   531,   78   N.   E.    914. 

7.  Defect  in  acknowledgment  held  cured. 
Parriott   v.    Hampton    [Iowa]    111   N.   W.    440. 
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quent  deed  to  the  dedicator.^    Eccordation  of  plat  and  deeds  with  reference  thereto  is 
notice  of  dedication  to  subsequent  purchaser.^ 

Dedication  is  a  question  of  fact,^°  the  burden  of  proof  being  on  him  who  alleges 
it/^  and  the  question  being  ordinarily  one  for  the  jury  on  all  the  facts.^- 

§  -5.  Effect  of  dedication. '^^ — A  dedication  takes  effect  ^*  and  becomes  irrev- 
ocable ^^  on  acceptance.  While  the  rights  of  city  to  dedicate  lands  cannot  be  lost  by 
estoppel/®  the  owner  of  the  fee  may  by  adverse  possession  for  the  statutory  time, 
witli  such  acquiescence  by  the  public  as  to  show  an  abandonment,  exclude  the 
public  easement,^'  and  that  he  excepted  the  offered  property  in  a  mortgage  given 
by  him  during  the  period  of  occupancy  does  not  avoid  this  result.^^  In  the  absence 
of  statute,^'*  dedication  does  not  divest  the  dedicator  of  title  but  only  subjects  the 
land  to  the  public  easement,-"  and  on  disuse  it  will  revert.^^  Likewise,  where  the 
dedication  was  for  a  specific  use,  it  must  not  be  departed  from,--  and  it  is  only  by  the 
exercise  of  the  power  of  eminent  domain  that  the  legislature  can  divert  property  to  a 
purpose  other  than  that  for  wliich  it  was  delegated.-'^ 

§  6.  Remedies.-* — The  remedy  of  a  dedicator  to  cure  an  error  in  the  plat  is  by 
bill  in  equity  joining  all  i^ersons  interested.-^  Though  dedication  was  by  deed  to 
county,  the  municipality  in  which  it  is  situated  is  a  proper  party  to  sue  to  preserve 
the  use  for  which  dedication  was  made.-*^ 


8.  Meachem   v.   Seattle    [Wash.]    88   P.   628. 

9.  Street  v.  Leete,  79  Conn.  352,  65  A.   373. 

10.  See  7  C.  L.  1101.  Newton  v.  Dunkirk, 
121  App.  Div.  296,  106  N.  Y.  S.  125.  Dedi- 
cation held  inferrable  from  averments  of 
complaint  as  to  filing  of  plats.  Bothwell 
V.  Denver  Union  Stockyard  Co.  [Colo.]  90 
P.   1127. 

11.  City  of  West  End  v.  Eaves  [Ala.] 
44  So.  588.  Burden  of  proving  acceptance 
is  on  the  municipality.  Darling  v.  Jersey 
City  [N.  J.  Eq.]  67  A.  709.  User  must  con- 
tinue for  the  term  required  to  create  a  pre- 
scriptive way  to  raise  a  presumption  of  dedi- 
cation.    Cochrane  v.  Purser  [Ala.]   44  So.  579. 

12.  Evidence  of  the  permanent  character 
of  obstructions  interposed  by  owner  is  ad- 
missible on  issue  of  dedication.  Davis  v. 
Oregon  Short  Line  R.  Co.  [Utah]  88  P.  2. 
Building  of  fences  along  street  lines  by 
dedicator  is  evidence  of  dedication.  State 
V.  Southard  [Del.]  66  A.  372.  Evidence  of 
dedication  by  contract  with  third  person 
held  sufficient.  City  of  West  End  v.  Eaves 
[Ala.]  44  So.  58-8.  Evidence  of  dedication 
held  for  jury.  Evans  v.  Scott  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  885,  97  S.  W.  116. 
Evidence  held  to  warrant  finding  of  dedi- 
cation notwithstanding  action  of  alleged 
dedicator  in  erecting  signs  warning  all  per- 
sons off  the  property.  Newton  v.  Dunkirk, 
121  App.  Div.  296,  106  N.  Y.  S.  125.  Ten 
years'  use  of  highway  by  public  with  ac- 
quiescence of  owner  is  sufficient  to  estab- 
lish dedication  and  acceptance.  Brandt  v. 
v.  Olson  [Neb.]  113  N.  W.  151.  Proof  of 
Improvement  by  the  public  is  not  indispcn- 
sible  where  no  improvement  was  necessary 
to  the  public  use.  Id.  Acceptance  of  road 
and  assignment  of  men  to  work  it.  Guinn 
V.  Eaves,  117  Tenn.  524,  101  S.  W.  1154. 
Evidence  showing  only  user  held  InNuffioient. 
Town  of  West  Point  v.  Bland,  106  Va.  792, 
56  S.  E.  802.  Recollection  of  corporate  of- 
ficer as  to  resolution  to  dedicate  held  in- 
sufficient    where     corporation     continued     to 


pay   taxes   and   exercise   dominion.     Stacy   v. 
Glen  Ellyn  Hotel  &  Springs  Co.,   223   111.   546,  ' 
79    N.    E.    133. 

13.  See    7    C.   L.    1102. 

14.  Rights  of  public  on  common-law  dedi- 
cation attach  from  acceptance.  City  of 
West  End  v.  Eaves    [Ala.]    44   So.   588. 

15.  Cannot  be  revoked  after  acceptance 
wliile  public  use  continues.  City  of  West 
End  v.  Eaves  [Ala.]  44  So.  588;  La  Bounty 
V.  Seattle  [Wash.]  89  P.  480.  After  dedi- 
cation by  conveyance  witli  reference  to 
street,  the  grantor  cannot  revoke  by  a  con- 
veyance which  includes  the  platted  street. 
State  V.  Southard   [Del.]   66  A.  372. 

16.  Krause  v.  El  Paso  [Tex.  Civ.  App.] 
101    S.    W.    828. 

17.  Evidence  of  abandonment  insufficient. 
Nelson  v.  Randolph,  222  111.  531,  78  N.  E.  914. 
Permitting  private  use  of  street  for  many 
years  and  collection  of  taxes  held  to  estop 
city  from  claiming  street.  City  of  Peoria  v. 
Central  Nat.   Bk.,   224   111.    43,   7  9  N.   E.   296. 

18.  Canton  Co.  v.  Baltimore  [Md.]  66  A. 
679. 

19.  In  Iowa  dedication  by  filing  of  plat 
conveys  indicated  streets  in  fee  simple. 
Code  1873,  §  561.  Burroughs  v.  Cherokee 
[Iowa]    109   N.   W.   876. 

20.  21.     Robbins  v.  White  [Fla.]   42  So.  841. 

22.  Erection  of  a  library  building  on  land 
dedicated  as  "a  public  place  for  the  enjoy- 
ment of  the  community"  is  not  an  incon- 
sistent use  (Spires  v.  Los  Angeles  [Cal.] 
87  P.  1026),  but  no  part  of  such  building 
can  be  used  as  offices  for  public  oflicers  not 
connected  with  its  management  (Id.). 
Board    of   education.     Id. 

23.  Louisville  &  N.  R.  Co.  v.  Cincinnati, 
76   Ohio   St.    481,    81   N.    E.    983. 

24.  See  7   C.  L.   1103. 

25.  Cannot  enjoin  city  from  use  of  street. 
Christian    v.    Eugene    [Or.]    89    P.    419. 

26.  Gordon  County  v.  Calhoun  [Ga.]  58 
S.   E.   360. 
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§  1.     Nature,   Form,   and   Requisites    (943), 

Requisites  (945).  Delivery  (947).  Accept- 
ance (950).  Validity  of  Assent  (950).  Con- 
sideration   (950). 

§  2.      Recordation    (951).    • 

g  3.     Interpretation  and  Effect  (951).    Cov- 


enants (953),  Designation  of  Parties  (954). 
Description^  of  Property  Conveyed  (954). 
Quantum  of  Estate  Conveyed  (955).  A  Res- 
ervation (957).  Conditions  and  Restrictions 
(958).  Restrictions  (959).  Extinguishment 
of  Rights    (959). 


§  1.  Naturr.  form,  and  requisites.  Deeds  distinguished  from  otlier  instru- 
ments.-'— An  instrument  in  form  a  deed  is  prestimed  to  be  what  it  purports  to  be,^* 
and  where  it  purports  to  pass  a  present  interest,  it  will  not  be  held  a  testamentary 
disposition,^^  though  enjoyment  of  the  estate  conveyed  is  postponed  until  after  the 
grantor's  death,^^  but  where  it  plainly  appears  that  the  intention  of  the  maker  was 
to  execute  a  will,  it  will  be  given  effect  as  such  ^^  and  held  void  if  not  properly  exe- 
cuted as  a  will.^- 

A  deed  absolute  on  its  face  may  be  shown  to  be  in  fact  a  mortgage,^^  if  it  was  so 


27.  See    7    C.    L.    1103. 

28.  Not  a  testamentary  disposition.  Fell- 
bush  v.  Fellbush,  216  Pa.  141,  65  A.  28.  An 
instrument  in  form  of  a  deed  but  reserving 
In  the  habendum  "Except  a  lifetime  lease 
on  the  land  in  three  days  after  said  party 
of  the  first  part  is  deceased  this  deed  shall 
be  in  full  force"  held  a  deed  with  reserva- 
tion of  a  life  estate  and  not  a  will.  Pentico 
v.  Hays  [Kan.]  88  P.  738.  An  instrument  in 
form  a  deed  is  what  it  purports  to  be  where 
there  has  been  a  valid  delivery,  tliough  there 
is  evidence  that  the  grantor  told  tlie 
draughtsman  tliat  he  desired  to  make  a  will. 
Griswold  v.  Griswold  [Ala.]  42  So.  554.  In- 
strument held  to  be  a  power  of  attorney  and 
not  a  deed.  Taylor  v.  Burns,  203  U.  S.  120, 
51  Law.  Ed.  116. 

29.  An  instrument  in  form  a  deed,  recit- 
.ng  an  agreement  to  reconvey  wlien  called 
upon  to  do  so,  and  a  power  of  attorney 
executed  by  the  grantee  authorizing  the 
grantor  to  collect  rent  during  life,  held  a 
deed  and  not  a  will.  Stamper  v.  Venable, 
117    Tenn.    557,    97    S.    W.    812. 

30.  Held  a  deed:  An  instrument  in  form 
a  deed  conveying  certain  property  "together 
with  all  the  rights  and  privileges  thereunto 
belonging,  at  my  death,  forever,  in  fee 
simple."  Kytle  v.  Kytle  [Ga.]  57  S.  E.  748. 
Deed  from  husband  to  his  wife  and  child 
reciting  that  it  was  executed  in  order  that 
the  grantees  should  be  provided  for  after  tlie 
grantor's  death.  Ecklar^s  Adm'r  v.  Robin- 
son, 29  Ky.  L.  R.  1038,  96  S.  W.  845.  In- 
strument by  which  one  conveyed  to  a  grand- 
son, reserving  a  life  estate  and  also  provid- 
ing that  the  instrument  should  not  take  ef- 
fect until  after  the  grantor's  death.  Ven- 
ters v.  Wickens,  224  111.  569,  79  N.  E.  946. 
An  instrument  conveying  all  the  grantor's 
property  in  consideration  of  one  dollar  and 
future  services  "to  take  effect  and  be  of 
force  after  the  grantor's  death."  Rogers  v. 
Rogers  [Miss.]  43  So.  434.  Where  a  deed  is 
placed  in  the  hands  of  a  third  person  to  be 
delivered  to  the  grantee  on  death  of  the 
grantor,  a  provision  therein  that  it  shall  not 
take  effect  until  the  death  of  the  grantor, 
will  in  the  absence  of  other  circumstances 
be  construed  to  mean  that  title  is  to  vest  at 
once,    the    enjoyment    being    postponed.     No- 


lan v.  Otney  [Kan.]  89  P.  690.  Where  deeds 
were  deposited  with  a  third  person  to  be 
delivered  after  the  grantor's  death  and  a 
will  executed  the  same  day  referred  to  the 
deeds  and  recited  that  the  grantor  should 
have  a  life  estate  in  crops,  held  the  deeds 
constituted  a  present  grant  reserving  a  use 
of  the  rents  and  profits.  Schillinger  v.  Bawek 
[Iowa]  112  N.  W.  210.  A  recital  that  the 
grantee  is  to  care  for  the  grantor  during 
his  life  is  not  inconsistent  with  such  inter- 
pretation.    Id. 

31.  Where  deeds  were  placed  in  tiie  hands 
of  a  stranger  to  be  delivered  after  the 
grantor's  death  and  were  referred  to  in  a 
will.  Schillinger  v.  Bawek  [Iowa]  112  N. 
W.  210.  A  deed  cannot  be  delivered  to  take 
effect  as  a  will  and  to  be  effective  only  in 
case  the  grantee  survive  the  grantor.  Rus- 
sel  V.  Mitchell,  223  111.  438,  79  N.  E.  141.  In- 
strument construed  and  held  that  it  was  the 
intention  of  the  testator  to  make  a  testa- 
mentary disposition.  Aldridge  v.  Aldridge, 
202  Mo.  565,  101  S.  W.  42.  Where  an  aged 
woman  and  her  husband  desired  to  make 
testamentary  disposition  of  her  property  and 
she  executed  a  deed  to  him  to  take  effect  at 
her  deatli,  and  such  deed  was  deposited  in 
bank,  evidence  held  to  show  that  the  wife 
did  not  intend  to  part  with  control  of  it  and 
that  it  was  testamentary.  Sappingfleld  v. 
King    [Or.]    89   P.   142. 

32.  Where  a  grantor  delivered  a  deed  to 
her  son  witli  directions  to  sell  the  land  after 
her  death  and  distribute  the  proceeds,  she 
continued  in  possession  during  her  life,  held 
the  conveyance  was  void  as  a  testamentary 
disposition.  Oswald  v.  Caldwell,  225  111.  224, 
80  N.  E.   131. 

33.  See,  also.  Mortgages,  8  C.  L.  1022. 
Lebensburger  v.  Scofleld  [C.  C.  A.]  155  F. 
85;  Hill's  Guardian  v.  Hill,  29  Ky.  L.  R.  201, 
92  S.  W.  924.  It  may  be  shown  in  a  suit  to 
foreclose  that  a  deed  was  intended  as  a 
mortgage.  Hill  v.  Griffin  [Kan.]  90  P.  808. 
A  deed  intended  as  a  mortgage  does  not 
pass  title.  Texas  So.  R.  Co.  v.  Harle  [Tex. 
Civ.  App.]  101  S.  W.  878.  A  deed  may  be 
shown  to  be  a  mortgage  as  between  the 
grantor  and  a  third  person.  Stumpe  v. 
Kopp,  201  Mo.  412,  99  S.  W.  1073.  May  be 
shown  by  parol  to  be  a  mortgage  where  the 
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intended  at  the  time  of  its  inception/"**  as  evinced  by  the  surrounding  circum- 
stances,^^ and  there  is  a  subsisting  debt  after  execution. ^'^  AVhether  it  is  a  mortgage 
must  be  determined  from  the  circumstances  of  each  case.^^  The  fact  that  it  is  a 
morto-age  may  be  established  by  parol/''*  but  he  who  asserts  it  has  the  burden  of  prov- 
ing such  fact  ^°  by  clear  and  satisfactory  proof.*** 


ernntoe    lia.s     not     taken     possession     of     the 

property.  Askew  v.  Thompson  [Ga  ]  58  S. 
E.  S54.  An  act  purporting  to  be  a  vente 
a  remere  but  made  for  an  inadequate  con- 
sideration and  unaccompanied  by  delivery 
of  posse.ssion  wiU  be  treated  in  the  absence 
of  sufficient  countervailing  evidence,  as  a 
contract  by  which  the  thing  nominally  sold 
stands  as  security.  Leger  v.  Leger,  118  La. 
322,  42  So.  951.  Where  a  deed  vvas  procured 
from  igrnorant  persons  on  representations 
that  it  was  a  mortgage.  Abercrombie  v. 
Carpenter  [Ala.]  43  So.  746.  An  absolute 
deed  intended  as  a  mortgage  remains  a  mort- 
gage. Ferguson  v.  Boyd  [Ind.  App.]  79  N. 
E.    549. 

34.  Parties  to  a  deed  having  treated  it  as 
a  mortgage  are  bound  by  their  construc- 
tion. Ferguson  v.  Boyd  [Ind.  App.]  79  N.  E. 
549.  Where  an  agent  of  a  creditor  author- 
ized to  foreclose  a  mortgage  instead  of 
doing  so  takes  a  deed  witli  an  agreement 
that  rents  and  profits  are  to  be  applied  on 
the  debt,  and  the  land  reconveyed  when  the 
debt  is  paid,  and  the  creditor  accepts  the 
conveyance,  he  does  so  subject  to  the  con- 
ditions wliich  render  it  a  mortgage.  De 
Bartlett    v.    De    Wilson    [Fla.]    42    So.    189. 

35.  A  deed  executed  contemporaneously 
with  other  instruments  which  show  that  the 
deed  was  intended  as  a  mortgage,  will  be 
given  effect  as  such.  Ferguson  v.  Boyd 
[Ind.  App.]  79  N.  E.  549.  A  deed  to  hus- 
band and  wife  jointly  where  the  wife  is 
named  as  grantee  to  secure  payment  to  her 
of  a  loan  to  lier  husband  to  make  the  pur- 
chase is  as  to  her  a  mortgage,  and  when 
the  loan  is  paid  lier  interest  terminates. 
Hubbard  v.  Cheney  [Kan.]  91  P.  793.  In  a 
controversy  between  the  heirs  of  sucli 
grantees  as  to  wliethor  the  deed  was  a 
mortgage,  declarations  of  the  luisband  at  the 
time  of  the  purchase  and  wliile  he  was  in 
possession  of  the  land,  explaining  the  rights 
of  his  wife,  are  admissible.  Id.  Relations 
existing  between  tlie  parties  at  the  time  the 
instrument  was  executed  may  be  considered 
in  determining  wliotlier  a  deed  was  intended 
as  a  mortgage.  De  Bartlett  v.  De  Wilson 
[Fla.]     42    So.    189. 

36.  An  agreement  to  reconvey  land  if 
the  grantee  would  pay  a  certain  debt  witli 
interest  together  with  any  other  indebted- 
ness that  miglit  accrue  showed  the  con- 
tinued existence  of  a  debt.  Francis  v.  Fran- 
cis [S.  C]  58  S.  E.  804.  Wliether  a  convey- 
ance with  promise  to  reconvey  on  payment 
of  a  debt  constitutes  a  mortgage  or  con- 
ditional sale  depends  largely  on  whether 
the  debt  continued  or  was  discliarged  by  the 
conveyance.  Id.  A  deed  given  to  satisfy  a 
debt  !■  not  a  mortgage  thougli  accompanied 
by  a  promise  to  reconvey  upon  being  re- 
imbursed the  amount  of  the  debt.  Rotan 
Grocery  Co.  v.  Turner  [Tex.  Civ.  App.]  102 
S.    W.    932. 

37.  Where  parties  sustain  the  relation  of 
debtor    and    creditor    and    tlie    grantee    sur- 


renders the  evidence  of  indebtedness  and 
such  debt  is  intended  to  be  satisfied,  the 
transaction  will  be  held  a  deed.  Harrah  v 
Smith    [Neb.]    112  N.  W.   337. 

38.  Omlie  v.  O'Toole  [N.  D.]  112  N.  W. 
677;  De  Bartlett  v.  De  Wilson  [Fla.]  42  So. 
189;  Hubbard  v.  Cheney  [Kan.]  91  P.  793. 
That  a  person  loaned  money  to  another  to 
purchase  land  and  took  the  deed  in  his  own 
name  as  security  may  be  shown  by  parol. 
Krebs  v.  Lauser,  133  Iowa,  241,  110  N.  W. 
443.  The  defeasance  agreement  may  rest 
in  parol.  Linkeman  v.  Knepper,  226  111. 
473,  80  N.  E.  1009;  Abrams  v.  Abrams,  74 
Kan.  888,  88  P.  70;  Jennings  v.  Demmon 
[Mass.]  80  N.  E.  471.  This  rule  does  not 
violate  tlie  statute  of  Frauds.     Id. 

39.  Powell  V.  Crow,  204  Mo.  481,  102  S.  W. 
1024;  Lowry  v.  Carter  [Tex.  Civ  App.]  102 
S.  W.  930;  Irvin  v.  Johnson  [Tex.  Civ.  App.] 
17   Tex.   Ct.   Rep.   343,    98   S.   W.   405. 

40.  Reich  v.  Cochran,  102  N.  Y.  S.  827; 
Irvin  v.  Johnson  [Tex.  Civ.  App.]  17  Tex. 
Ct.  Rep.  343,  98  S.  W.  405;  Harper  v.  Hays 
Co.  [Ala.]  43  So.  360.  The  rule  that  a  deed 
absolute  is  wliat  it  purports  to  be  does  not 
require  that  the  record  of  an  appeal  from 
a  judgment  declaring  a  deed  to  be  a  mort- 
gage must  be  entirely  plain  and  convincing 
to  the  appellate  court.  Wadleigli  v.  Phelps, 
149  Cal.  627.  87  P.  93.  Complaint  to  have  a 
deed  declared  a  mortgage  held  sufficient. 
Id.  In  a  suit  to  have  a  deed  absolute  de- 
creed a  mortgage,  self-serving  declarations 
of  the  grantor  are  not  admissible.  Wilson 
v.    Terry    [N.   J.    Err.    &   App.]    65   A.    983. 

Evidenoe  insutfieient  to  show  a  deed  to 
be  a  mortgage.  I^otan  Grocery  Co.  v.  Turner 
[Tex.  Civ.  App.]  102  S.  W.  932;  Lemke  v. 
Lemke  [Neb.]  Ill  N.  W.  138.  Where  the 
value  of  tlie  equity  conveyed  did  not  greatly 
exceed  the  consideration,  tlae  grantor  know- 
ing tlie  difference  between  a  deed  and  a 
mortgage  and  tlie  attorney  for  tlie  grantee 
refusing  to  take  a  mortgage.  Sahlin  v. 
Gregson  [Wash.]  90  P.  592.  Evidence  suf- 
ficient to  show  a  deed  with  an  option  to 
repurchase  to  be  a  deed  and  not  a  mort- 
gage. Hinchman  v.  Cook  [Wash.]  88  P.  931. 
Evidence  sufficient  to  show  that  a  deed  was 
wliat  it  purported  to  be.  Osborne  v.  Osborne 
[Wash.]  89  P.  881;  Cooper  v.  Strauber  [Or.] 
89  P.  641.  Conveyance  and  contract  to  re- 
convey construed  and  held  a  conditional  sale 
and  not  a  mortgage.  Maxwell  v.  Herzfeld 
[Ala.]    42   So.  987. 

lOvldenee  sulHcient  to  show  a  deed  to  be 
a  mortgage.  Meeker  v.  Shuster  [Cal.  App.] 
87  P.  1102;  Harper  v.  Hays  Co.  [Ala.]  43  So. 
360;  Cusick  v.  Spencer  [Mich.]  112  N.  W. 
nil;  Harrah  v.  Smith  [Neb.]  112  N.  W.  337; 
Lynch  v.  Ryan  [Wis.]  Ill  N.  W.  707;  Leach 
V.  Grube,  147  Mich.  348,  13  Det.  Leg.  N.  1053, 
110  N.  W.  1076;  Krebs  v.  Lauser,  133  Iowa. 
241,  110  N.  W.  443;  Linkemann  v.  Knepper, 
226  111.  473,  SO  N.  K.  1009;  Jennings  v.  Dem- 
mon [Ma.ss.]  80  N.  E.  471;  Fish  v.  First  Nat. 
Bk.    [C.   C.   A.]    150   F.   524.      The  court  should 
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Fequisites.'^^ — A  deed  executed  in  tlie  nuinner  prescribed  by  law  is  necessary  to 
pass  title.'*-  '  As  a  general  rule  no  particular  form  of  instrument  is  necessary/^  but 
the  intention  to  pass  a  title  presently  must  be  apparent.'** 

A  deed  must  be  executed  by  one  who  has  some  estate  in  the  property  or  author- 
ity to  convey,*''  but  an  owner  may  ratify  an  unauthorized  signature, ■'*^  and  a  convey- 
ance by  an  infant  may  be  ratified  after  he  attains  majority;  ^'  and  it  has  been  held 
that  joining  in  a  deed  by  one  not  named  therein  is  effective  as  a  conveyance  by  him.'** 
It  must  contain  a  definite  and  certain  description  of  the  property/'-*  or  one  capable 


not  charge  that  proof  must  be  clear  and 
satisfactory  as  such  charge  Is  on  the  weig'ht 
of  evidence.  Irvln  v.  Johnson  [Tex.  Civ. 
App.]    17   Tex.  Ct.   Rep.   343,   98   S.  W.  405. 

41.  See   7   C.   L.    1105. 

42.  Where  a  married  woman  purcliased 
tlie  assets  of  a  railroad  company  in  receiver- 
ship proceedings  and  a  new  compnay  was 
organized  to  take  over  the  property,  the  is- 
sue of  stock  to  the  married  woman  in  pay- 
ment of  her  interest'did  not  operate  to  trans- 
fer her  title.  Texas  So.  R.  Co.  v.  Harle 
[Tex.  Civ.  App.]  101  S.  W.  878.  Third  per- 
sons who  took  stock  in  liquidation  of  judg- 
ments against  the  company,  wlio  had  notice 
of  the  condition  of  the  title,  did  not  acquire 
title  to  any  portion  of  tlie  property.  Id. 
Where  title  is  shown  to  be  in  a  person,  it 
cannot  be  divested  except  by  writing  under 
seal.  Adams  v.  Bristol,  114  App.  Div.  390, 
100    N.    Y.    S.    145. 

43.  Any  writing,  signed  and  sealed,  by 
wliich  for  a  valuable  consideration  one  per- 
son sells  land  to  anotlier,  is  a  bargain  and 
sale  deed  passing  title.  Code  1906,  §  3033. 
Waldron  v.  Pigeon  Coal  Co.,  61  W.  Va.  280, 
56  S.  E.  492.  A  restrictive  agreement  exe- 
cuted so  as  to  be  entitled  to  record  affects 
title  to  real  estate  within  St.  1898,  §  2242, 
defining  a  conveyance.  Boyden  v.  Roberts 
[Wis.]    Ill   N.   W.    701. 

44.  Instrument  signed  by  both  parties  re- 
citing tliat  one  had  conveyed  "with  deed  in 
fee"  certain  lands  to  the  other,  on  condition 
that  such  other  make  certain  payments,  and 
reciting  that  a  lien  was  retained,  held  a  con- 
tract and  not  a  deed.  Powell  v.  Hunter, 
204    Mo.    393,    102    S.    W.    1020. 

45.  Where  a  grantor  signed  by  his 
initials  but  his  full  Christian  name  was  re- 
cited in  the  body  of  tlie  deed,  held  sufficient. 
Woodward  v.  McCollum  [N.  D.]  Ill  N.  W. 
623.  A  deed  from  Henry  S.  Woodworth 
signed  "Harry  S.  Woodworth"  held  sufficient, 
tlie  identity  of  the  person  being  apparent.  Id. 
In  order  that  a  deed  made  by  a  receiver 
may  be  offered  in  evidence,  it  must  be  shown 
by  tlie  record  of  the  court  wherein  tlie  cause 
was  pending  that  the  receiver  qualified  by 
giving  the  required  bond.  Hagan  v.  Hold- 
erby  [W.  Va.]  57  S.  E.  289.  It  must  also 
appear  that  tlie  court  authorized  the  execu- 
tion of  the  deed,  and  that  it  had  jurisdiction 
to  do  so.  Id.  A  recital  in  a  deed  of  a 
special  receiver  showing  his  appointment 
and  authority  to  execute  the  same  is  not  evi- 
dence of  such  authority  as  against  persons 
not  claiming  under  it.  Id.  Deed  reciting 
"that  I,  D.  R.  Crawford,  agent  of  D.  M. 
Crawford,  have  granted,"  etc.,  signed,  "D.  R. 
Crawford,  agent  for  D.  M.  Crawford,"  is  not 
effectual  as  the  deed  of  D.  M.  Crawford. 
Crawford    v.    Crawford    [S.    C]    57    S.    E.    837. 

Cu— 60. 


A  deed  executed  by  an  agent  in  his  own 
name  is  not  the  deed  of  his  principal.  Wil- 
son   V.    Hammond,    146    Ala.    987,    40    So.    343. 

46.  A  person  may  execute  a  deed  by  hav- 
ing another  sign  for  him  or  by  accepting 
tlie  signature  as  his  own  after  another  has 
signed.  McAllen  v.  Raphael  [Tex.  Civ.  App.] 
96  S.  W.  760.  Evidence  sufl^cient  to  show 
ratification  of  an  agent's  acts  in  executing 
a  deed  where  the  principal  accepted  the 
purchase  price  and  had  full  notice  of  the 
fact  that  a  deed  had  been  executed.  Kirk- 
patrick  v.   Pease,   202   Mo.   471,   101   S.  W.   651. 

47.  McCune  v.  Goodwillie,  204  Mo.  306, 
102   S.   W.   997. 

48.  Sterling    v.    Park    [Ga.]    58    S.    E.    828. 
Note:   This   case   is  contrary   to   the   weight 

of  authority,  wliich  holds  that  in  order  to 
convey  by  deed  the  party  possessing  the 
right  must  be  grantor  and  must  use  apt 
and  proper  words  of  conveyance,  and  merely 
signing,  sealing  and  acknowledging  an  in- 
strument in  which  another  person  is  grantor 
is  not  sufficient.  Agricultural  Bk.  v.  Rice, 
4  How.  [U.  S.]  225.  11  Law.  Ed.  949;  Catlin 
v.  Ware.  9  Mass.  218,  6  Am.  Dec.  56;  Peabody 
V.  Hewitt,  52  Me.  33.  83  Am.  Dec.  486;  Adams 
V.  Medeker,  25  W.  Va.  127;  Purcell  v.  Gosh- 
ern,  17  Ohio,  105;  Stone  v.  Sledge,  87  Tex.' 
49,  47  Am.  St.  Rep.  65.  There  are  a  few 
cases  which  hold  that  the  signing  shows 
an  intention  to  be  bound.  Elliott  v.  Sleeper, 
2  N.  H.  525;  Armstrong  v.  Stovall,  26  Miss. 
275;  Harris  v.  Digmore,  86  Ky.  653;  Hronska 
V.  Janke,  66  Wis.  252. — From  6  Mich.  L.  R. 
254. 

49.  A  sheriff's  deed  does  not  require  a 
more  definite  description  than  a  voluntary 
deed.  Gallup  v.  Flood  [Tex.  Civ.  App.]  103 
S.    W.    426. 

Description  held  .sufficiently  ileiinite. 
Gallup  V.  Flood  [Tex.  Civ.  App.]  103  S.  W. 
426.  Fifteen  acres  "more  or  less"  of  the 
southwest  corner  of  a  quarter  section  signi- 
fied a  sale  in  gross  of  fifteen  acres  and  was 
not  uncertain  because  of  the  words  quoted. 
Early  &  Co.  v.  Long,  89  Miss.  285,  42  So.  348. 
"Fifteen  acres,  more  or  less,  of  the  south- 
west corner  of  the  northeast  quarter"  of  a 
section  meant  fifteen  acres  to  be  taken  in 
a  square  body  and  not  fifteen  acres  to  be 
taken  off  the  west  end  of  the  S.  Vs  of  the 
N.  E.  14.  Id.  A  description  "twenty  acres 
of  the  E.  V2  of  the  N.  W.  V4,"  of  a  certain 
section  is  the  same  as  "a  strip  of  land  con- 
sisting of  twenty  acres  off  from  the  west 
side  of"  said  section.  Glos  v.  Holmes,  228 
111.  436,  81  N.  E.  1064.  "All  the  property  and 
estate  whatsoever  and  wheresoever  situated 
and  being  of  K.  and  howsoever  the  same 
may  have  been  acquired."  Lewis  v.  Kin- 
naird,  104  Md.  653,  65  A.  365.  "One  tract 
containing  320  acres  patented  by  J.  H.  Dur- 
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of  being  made  definite.^"  The  fact  that  the  description  is  imperfect  will  not  invali- 
date a  deed  if  it  is  sufficient  to  identify  the  property.^^  It  must  specify  a  grantee  ^- 
competent  to  take,^^  but  a  grantee's  name  may  be  inserted  after  delivery.^*  Wliere 
father  and  son  have  the  same  name  as  a  giantee  in  a  conveyance,  in  the  absence  of 
other  circumstances,  the  father  will  be  presumed  the  grantee.^^  Such  presumption 
is  rebutted  by  the  fact  that  the  son  gave  the  father  a  mortgage  on  the  land,  which 
the  father  accepted  and  recorded.^"  Where  a  seal  is  required  it  must  be  affixed," 
and  attestation  as  prescribed  by  law  is  essential.^^  Statutory  requirements  must  be 
complied  with.^'' 

Execution  and  genuineness  are  questions  of  fact  if  denied,®"  and  are  to  be 
proven  in  the  manner  prescribed  by  law.''^    The  execution  and  delivery  of  a  deed  may 


ritt,  Jr.  on  the  waters  of  Dill  Creek  in  Na- 
cog-doches  Co."  Perry  v.  Stevens  [Tex.  Civ. 
App.]    16   Tex.   Ct.    Rep.    944,   97   S.   W.    1075. 

Held  too  indefinite:  "Part  of  the  southwest 
east  quarter,  containing  31 1^  acres."  Early 
&  Co.  V.  Long-,  89  Miss.  285,  42  So.  348. 
A  description  of  a  tract  by  metes  and  bounds 
is  insufficient  as  to  certain  lots  unless  it 
appears  that  the  lots  are  within  such  de- 
scription. Phelps  V.  Nazworthy,  226  111.  254, 
80  N.  E.  756.  A  description  "Beginning  at 
the  N.  E.  side  of  N's  survey,  thence  to  the 
south  line  of  said  survey,  containing  400 
acres,  to  run  off  N's  tract  and  adjoining  the 
west  line  of  B's  survey,"  is  void  unless  tlie 
west  line  of  B's  survey  can  be  located. 
Gorham  v.  Settegast  [Tex.  Civ.  App.]  17 
Tex.  Ct.  Rep.  432,  98  S.  "W.  665.  A  descrip- 
tion as  commencing  on  the  northern  side  of 
a  certain  bayou  wliere  the  eastern  line  of 
a  survey  intersects  it  is  void  where  tlie  sur- 
vey does  not  touch  the  bayou  at  such  point. 
Id.  A  description  as  1612  acres  of  land,  be- 
ing a  part  of  the  headright  league  of  a 
decedent,   situated   in  a  certain   bayou.     Id. 

50.  Where  a  description  reciting  that  the 
land  was  patented  to  a  certain  person  is 
sufRciently  definite  when  read  in  connection 
with  the  patent  to  sliow  tlie  land  conveyed, 
it  Is  enough.  Ball  v.  Loughridge,  30  Ky.  L. 
R.  1123,  100  S.  W.  275.  Where  the  descrip- 
tion in  a  tax  deed  is  so  indefinite  as  to  make 
It  Impossible  to  locate  the  land,  the  holder 
of  the  deed  cannot  bring  to  his  aid  a  plat 
in  the  auditor's  office  to  which  no  reference 
is  made  in  the  deed,  and  such  a  deed  is 
void  for  want  of  certainty.  Marmet-Halm 
Coal  &  Coke  Co.  v.  Cincinnati,  etc.,  Elec. 
R.  Co.,  7  Ohio  C.  C.  (N.  S.)  554.  One 
claiming  land  to  be  within  an  exception  to  a 
patent  has  the  burden  to  prove  such  fact. 
East  Lake  Lumber  Co.  v.  East  Coast  Cedar 
Co.,  142  N.  C.  412,  55  S.  E.  304.  Description 
of  an  exception  to  a  patent  held  not  void 
for  uncertainty  of  identification.     Id. 

51.  Sylvester  v.  State   [Wash.]    91   P.   15. 

52.  Where  the  grantor  had  a  sister  and 
daugliter  of  the  same  name,  evidence  held  to 
show  that  the  conveyance  was  made  to  the 
sister  and  not  to  the  daughter.  Luty  v. 
Cresta  [Cal.  App.]  88  P.  642.  Evidence  suf- 
ficient to  sustain  a  finding  as  to  the  identity 
of  a  grantee.  Leidonthal  v.  Leidenthal,  105 
N.  Y.  S.  807.  A  deed  to  Henry  S.,  Frank  E., 
and  Chauncey  C,  Woodworth  held  to  vest  a 
two-thirds  interest  in  two  of  the  grantees. 
Woodward  v.  McCollum  [N.  D.]  Ill  N.  W. 
623.  Where  it  is  claimed  that  the  grantee 
in    a    deed    is    a    fictitious    person    and    the 


grantor  testifies  that  he  lived  in  a  certain 
locality,  persons  living  in  such  locality  may 
testify  that  no  such  person  lived  tliere. 
Phelps  v.  Nazworthy,  226  111.  254,  80  N.  E. 
756. 

53.  Evidence  insufficient  to  show  that 
the  beneficiary  of  a  deed  of  trust  was  a  freed 
woman  so  as  to  be  capable  of  taking  as  a 
beneficiary.  Wright  v.  Nona  Mills  Co.  [Tex. 
Civ  App.]  17  Tex.  Ct.  Rep.  620,  98  S.  W.  917. 
A  deed  to  a  churcli  community  which  was 
not  a  corporation,  de  facto  nor  de  jure,  and 
not  stating  who  constituted  the  community 
and  under  which  no  possession  was  ever 
taken  passed  no  title.  Rixford  v.  Zeigler 
[Cal.]    88  P.   1092. 

54.  Where  the  space  for  the  grantee's 
name  is  left  blank  but  tlie  deed  is  delivered 
to  a  person  to  wliom  it  is  intended  to  pass 
title,  title  vests  in  the  person  whose  name  is 
inserted.  Hall  v.  Kary,  133  Iowa,  465,  110  N. 
W.    930. 

55.  56.  Hess  V.  Stockard,  99  Minn.  504,  109 
N.  W.  1113. 

57.  Under  Va.  Code  1904,  p.  1175,  a  seal 
is  necessary.  The  mere  recital  "witness  the 
following  signature  and  seal"  is  insufficient. 
Burnette  v.  Young  [Va.]  57  S.  E.  641.  It 
may  be  shown  by  parol  that  no  seal  was  af- 
fixed to  the  grantor's  signature  at  the  time 
of  execution  but  that  it  was  added  after  rec- 
ordation.   Id. 

58.  Under  the  Florida  statute  any  attesta- 
tion clause  which  clearly  denotes  that  the 
persons  signing  were  witnesses  is  sufficient. 
Richbourg  v.  Rose  [Fla.]  44  So.  69.  Attesta- 
tion held  sufficient  where  the  names  of  two 
persons  were  subscribed  In  the  place  for 
witnesses  with  "Wit."  written  above  them 
and  the  testificandum  clause  Is  "In  witness 
whereof  we  have  hereunto,"  etc.,  other  facts 
showing  delivery.     Id. 

50.  Under  Hurd's  Rev.  St.  1905,  c.  52,  a 
deed  to  a  homestead  not  signed  by  both  hus- 
band and  wife  is  not  valid  unless  possession 
is  taken  thereunder.  Venters  v.  Wickens,  224 
111.  569,   79  N.  E.  946. 

CO.  Evidence  as  to  genuineness  of  a  deed 
held  for  the  jury.  West  v.  Houston  Oil  Co. 
[Tex.  Civ.  App.]  102  S.  W.  927.  Question  of 
forgery  of  a  deed  held  for  the  jury.  Helm  v 
Lynchburg  Trust  &  Sav.  Bk.,  106  Va.  603, 
56    S.    E.    598. 

61.  Code  1896,  §  1797,  expressly  provides 
that  the  execution  of  a  deed  may  be  proven 
by  the  grantor's  testimony.  Sellers  v. 
Farmer  [Ala.]  43  So.  967.  Under  Revisal 
1905,  §  981,  requiring  for  registration  of  an 
ancient   deed  an   affidavit   to    the  effect   that 
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be  shown  l^y  circmnstantial  evidence.*'-  A  preponderance  of  evidence  is  all  that  is 
required. «=*  A  defective  execution  may  be  cured  by  acknowledgment  and  delivery.^* 
A  conveyance  of  a  future  estate  need  not  be  limited  on  a  particular  estate.*=^ 
.  Delivery  ^^  to  the  grantee  or  to  some  person  for  him,"  with  intent  to  pass  title,*'^ 
and  in  such  manner  as  to  terminate  the  grantor's  control  over  the  instrument,*'^  is 
essential,  and  where  a  grantee  obtains  possession  of  the  deed  wrongfully  there  is  no 
delivery,'"  unless  his  act  is  subsequently  ratified.''^    The  question  of  delivery  is  one 


affiant  believes  such  deed  to  be  the  deed  of 
the  grantor  named  in  addition  to  proof  that 
witnesses  were  dead,  and  affidavit  that  affiant 
claims  title  under  such  deed  is  insufficient. 
Allen  V.  Burch,  142  N.  C.  524,  55  S.  E.  354. 
Where  a  certified  copy  of  a  deed  is  offered  in 
evidence  and  is  met  by  an  affidavit  of  for- 
gery as  prescribed  by  Civ.  Code  1895,  §  3628, 
tlie  party  offering  tlie  deed  lias  the  burden 
to  prove  it  to  be  genuine,  notwithstanding 
the  fact  of  recordation  or  that  it  appears  to 
be  30  years  old.  Chatman  v.  Hodnett,  127 
Ga.  360,  56  S.  E.  439. 

63.  Jante  v.  Culbreth  [Tex.  Civ.  App.]  101 
S.    W.    279. 

63.  A  preponderance  of  evidence  is  suf- 
ficient to  establish  execution  of  a  deed. 
Brewer  v.  Cochran  [Tex.  Civ.  App.]  99  S.  "W. 
1033. 

tion.  McSurley  v.  Venters  [Ky.]  104  S.  "W. 
365;  Burke  V.  Pence  [Mo.]  104S.  T\^23;  Dukes 
V.    Davis,    30    Ky.    L.    R.    1348,    101    S.    W.    390. 


held  no  delivery.  Drinkwater  v.  Hollar  [Cal. 
App.]  91  P.  664.  Where  a  deed  was  executed 
and  delivered  to  a  certain  person  but  before 
recording  the  '  name  of  the  grantee  was 
stricken  and  the  name  of  his  wife  inserted 
without  the  knowledge  of  the  grantor,  held 
it  passed  no  title  to  her  because  there  was  no 
delivery  nor  meeting  of  minds.  Perry  v. 
Hackney,  142  N.  C.  368,  55  S.  E.  289. 

68.  Delivery  must  be  made  with  intent  to 
pass  title.  Broom  v.  Herring  [Tex.  Civ. 
App.]  101  S.  W.  1023.  It  must  appear  that 
the  grantor  intended  to  part  with  title  and 
that  he  parted  with  the  deed  by  placing  it 
beyond  his  control.  Central  Trust  Co.  v 
Stoddard  [Cal.  App.]  88  P.  806.  Mere  de- 
livery is  ineffective  without  intention  to  pass 


title.     Oswald  v.  Caldwell,  225  111.  224,  80  N.  E. 
Evidence    insufficient    to    show    execu-    131.     Where  deeds   were   executed   from   wife 

to    husband    to    take    effect,  only    in    case    he 

survived     her,     and     shortly     prior     to     the 

ranter's    death    slie    asserted    ownersliip    of 


Statement  of  a  witness  that  there  was  a  deed  the    property,    there    was    no   delivery.      Rus- 

from   the    heirs   of  a   certain   person   was   not  sell    v.    Mitchell,    223    111.    438,    79    N.    E.    141. 

siifiieient  proof  of  execution.     Poland  v.  Por-  Wliere  a  grantor  executed  certain  deeds  and 

ter   [Tex.   Civ.  App.]    98   S.  \<^.   214.     Evidence  deposited  them  with  a  third  person  to  be  de- 

of   a   conspiracy    of    heirs    of    tlie    grantor    to  livered    after    his    death,    there    was    held    a 

deprive  the  grantee  of  the  land  is  admissible  delivery.     Wells    v.    Wells    [Wis.]    Ill    N.    W. 

as  an  admission  that  the  deed  existed.     Cliew  1111.     Evidence    sufficient    to    show    that    de- 

V.    Jackson    [Tex.    Civ.    App.]    102    S.    W.    427.  livery    was    witliout    tlie    grantor's    consent 

Certain    letters,    recitals    in    an    ancient    deed  and  therefore  ineffective.     Birdsall  v.  Leavitt 

as  well  as  entries  in  account  books,  lield  ad-  [Utah]    89    P.    397. 
missible    on    the    question    of    execution    of    a 
deed.     Brewer    v.    Cochran    [Tex.    Civ.    App.] 
99  S.  W.   1033. 

G4.     I^^ondon   v.    Crow    [Tex.    Civ.   App.]    102 
S.  W.   177. 

65.     Under  Civ.  Code,   §   767,  providing  that  a  tliird  person  to  be  delivered  to  the  grantee 

future  estates  need  not  be  limited  upon  pre-  after  the  grantor's  deatli,  and  no  control  over 

cedent    estates,    a   conveyance,    to    take   effect  tlie  instrument  is  reserved,  there  is  delivery, 

on  the  grantor's  death,  and  reserving  to  him  Wilson  v.   Wilson    [Utah.]    89   P.   643.     Where 

the    use    of    the    property    for    life    is    valid,  a   deed   is   delivered   to   a   third   person   to    be 


69.  There  is  no  delivery  not  in  escrow 
wliere  the  instrument  is  to  take  effect  only 
upon  the  happening  of  a  contingency.  Rus- 
sell V.  Mitchell,  223  111.  438,  79  N.  E.  141. 
Where  a  deed  is  delivered  by  the  grantor  to 


Ripperdan   v.  Weldy,    149   Cal.   667,   87   P.    276. 

66.  See  7  C.  L.  1107.  Davis  v.  Robinson, 
32  Pa.  Super.  Ct.  90;  Drinkwater  v.  Hollar 
[Cal.  App.]  91  P.  664.  Delivery  either  actual 
or  constructive  is  essential.  Garrett  v.  Goff, 
61  W.  Va.  221,  56  S.  E.  351.  It  is  incomplete 
until  delivery.  Id.  There  can  be  no  accept- 
ance   by    the    grantee    without    deliverj'.     Id. 

67.  Where  a  father  executed  a  deed  to  his 
son  but  did  not  deliver  it  during  his  lifetime, 
his  wife  could  not  make  it  effective  by  sign- 
ing and  delivering  it  after  his  death.  Jolly 
V.  Graham,  222  111.  550,  78  N.  E.  919.  Where 
deeds  were  placed  in  the  hands  of  a  third 
person  to  be  delivered  after  the  grantor's 
death  and  were  so  delivered,  there  was  a 
good  delivery.  Schillinger  v.  Bawek  [Iowa] 
112  N.  W.  210.  Where  a  sale  of  land  was 
made  through  brokers  and  the  owner  when 
he  delivered  tlie  deed  to  the  brokers  in- 
structed them  not  to  deliver  it  to  tlie  grantee 
until  he  investigated  the  value  of  corporate 
stock,  which  was  a  part  of  the  consideration, 
but  the  brokers  desregarded  his  instructions, 


delivered  to  the  grantee  after  the  death  of 
the  grantor,  who  parts  with  all  control  over 
it,  the  fact  that  the  custodian  was  to  retain 
possession  of  the  instrument  until  certain 
conditions  were  performed,  does  not  render 
the  delivery  ineffective,  such  conditions  be- 
ing capable  of  performance  during  the  life- 
time of  the  grantor.  Nolan  v.  Otney  [Kan.] 
89  P.  690.  Where  a  grantor  directed  the  con- 
veyance to  deliver  the  deeds  to  the  grantee, 
wliich  was  done,  the  fact  that  tlie  grantor 
subsequently  had  access  to  it  did  not  render 
the  delivery  ineffective.  Wilson  v.  Wilson 
[Utah]   89  P.  643. 

70.  Evidence  sufficient  to  show  that  a 
grantee  obtained  possession  of  the  deed 
wrongfully  and  without  the  knowledge  of 
the  grantor.  Holmes  v.  Salamanca  Gold  Min. 
&  Mill.  Co.  [Cal.  App.]  91  P.  160.  No  delivery 
wliere  the  grantee  obtains  possession  of  the 
deed  by  fraud.  Burns  v.  Kennedy  [Or.]  90  P. 
1102. 

71.  A  deed  procured  without  delivery  may 
subsequently     be    ratified     by     the     grantor. 
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of  intention  '-  to  be  detennined  from  the  circumstances  of  each  particuhir  case,"^  and 
no  particular  form  or  ceremony  is  necessary.'^*    Manual  delivery  is  not  essential.'^    A 


Phelps  V.  Pratt,  225  111.  85,  SO  N.  E.  69.     Evi- 
dence sufficient  to  show  such  ratification.     Id. 

72.  Whether  there  has  been  a  delivery  is 
a  question  of  fact,  depending-  on  the  intention 
of  the  g-rantor.  Garrett  v.  Goff.  61  W.  Va. 
221,  56  S.  E.  351.  In  a  controversy  between 
heirs  involving  delivery  of  a  deed,  the  de- 
fense could  show  that  on  the  day  of  dece- 
dent's death  plaintiff  took  a  package  of 
papers  from  her  trunk.  Napier  v.  Elliott 
[Ala.]  44  So.  552.  Delivery  iS  a  question  of 
Intention  and  may  be  effected  by  any  act  or 
word  manifesting'  an  unequivocal  intention  to 
surrender  the  instrument  so  as  to  deprive  the 
grantor  of  all  control  over  it.  Sappingfield  v. 
King  [Or.]   89  P.  142. 

73.  In  a  controversy  between  heirs  involv- 
ing delivery  of  a  deed,  the  grantee  could 
show  all  circumstances  attending  tlie  execu- 
tion of  the  deed.  Napier  v.  Elliott  [Ala.]  44 
So.  552.  Central  Trust  Co.  v.  Stoddard  [Cal. 
App.]   88  P.  806. 

Kvidence  of  delivery:  Declarations  of  a 
grantor  that  he  had  given  his  boys  the  land 
are  admissible  as  against  interest  on  an  issue 
as  to  delivery.  Chew  v.  Jackson  [Tex.  Civ. 
App.]  102  S.  W.  427.  Testimony  that  a  grantor 
did  not  deliver  a  deed  is  a  conclusion.  Id. 
Where  a  grantor  executed  a  deed  and  there- 
after divised  the  same  land  and  the  grantee 
sought  to  probate  the  will  but  could  not  be- 
cause of  a  prior  will  and  then  recorded  the 
deed,  held  that  the  fact  that  he  offered  the 
first  will  for  probate  was  no  evidence  of  non- 
delivery. Smithwick  v.  Moore  [N.  C]  58  S.  E. 
908.  Where  delivery  of  a  deed  from  husband 
to  wife  was  denied,  statement  of  the  wife 
prior  to  the  husband's  death  that  he  had 
given  her  all  his  property  was  admissible 
though  in  her  own  favor.  Davis  v.  Davis 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  286,  98  S.  W. 
198.  Evidence  corroborative  of  her  testi- 
mony held  admissible.  Id.  While  between 
grantor  and  grantee  the  question  of  delivery 
is  one  to  be  determined  by  a  prep.onderance 
of  evidence,  where  rights  of  third  persons 
have  intervened,  proof  of  nondelivery  must 
be  clear  and  convincing.  Central  Trust  Co.  v. 
Stoddard  [Cal.  App.]  88  P.  806.  A  prima 
facie  delivery  shown  by  proof  of  delivery  to 
the  agent  of  the  grantee  who  turns  over  to 
the  grantor  the  purchase  money  may  be  re- 
butted by  proof  that  the  deed  was  to  have 
been  made  to  a  third  person,  and  as  soon  as 
the  mistake  was  discovered  it  was  returned 
to  the  grantor  for  correction.  Scarborougli 
v.  Holder.  127  Ga.  256,  56  S.  E.  293. 

74.  Delivery  may  be  Inferred  from  the 
fact  of  execution  and  filing  in  name  of  the 
grantee.  Cantwell  v.  Nunn  [Wash.]  88  P. 
1023. 

Held  a  siifflcient  delivery:  Where  a  creditor 
wrote  a  debtor  offering  a  certain  price  for 
land  and  told  him  to  go  to  his  attorneys  and 
fix  it  up  and  he  did  so,  and  the  deed  was 
placed  with  the  creditor's  papers,  held  a 
sufficient  delivery  though  the  creditor  was 
not  notified  of  the  deed.  Elliott  v.  Morris 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  259,  98  S.  W. 
220.  The  delivery  to  a  third  person  witli 
directions  to  deliver  to  the  grantee  after 
the  grantor's  death  is  a  valid  delivery  where 
the  grantor  reserves  no  control  over  the  in- 


strument. Griswold  v.  Griswold  [Ala.] 
42  So.  554.  Where  a  mother  executed  a  deed 
to  her  9  year  old  child  reserving  a  life  estate, 
and  the  deed  is  not  actually  delivered  but  is 
retained  by  the  mother  until  her  death,  there 
is  sufficient  delivery  where  tlie  circumstances 
show  that  the  mother  intended  that  title 
should  pass.  Pentico  v.  Hays  [Kan.]  88  P. 
738.  Where  a  mortgage  was  executed,  placed 
in  a  strong  box,  and  the  key  given  to  a  tliird 
person  with  instructions  to  get  the  mort- 
gage and  deliver  it  to  the  mortgagee,  vhich 
was  done  after  the  mortgagor's  deatli. 
Booker  v.  Booker,  104  N.  Y.  S.  21.  Where  a 
grantor  handed  a  deed  to  the  grantee  who 
;  gave  it  to  a  third  person  who  was  to  keep 
it  and  record  it  after  the  grantor's  death, 
and  it  was  understood  that  the  grantor  was 
to  have  a  life  estate.  Ranken  v.  Donovan, 
115  App.  Div.  651,  100  N.  Y.  S.  1049.  Where 
I  a  grantor  gave  a  deed  to  the  grantee's  lius- 
i  band  and  directed  him  to  deliver  it  to  his 
I  wife,  but  the  husband  placed  it  among  his 
private  papers.  Russell  v.  Mitchell,  223  111. 
i  438,  79  N.  B.  141.  Where  husband  and  wife 
executed  a  deed  but  agreed  between  them- 
selves that  there  should  be  no  actual  delivery 
until  after  the  wife's  death,  of  which  agree- 
ment tlie  grantee  had  no  notice,  and  the  deed 
was  delivered  and  recorded  during  the  wife's 
lifetime.  Blake  v.  Ogden,  223  111.  204,  79  N. 
E.  68. 

Delivery  insiiflieient :  Where  a  grantor  sent 
a  deed  to  lier  agent  for  delivery  but  prior  to 
delivery  the  grantee  had  notice  tliat  since 
the  execution  of  the  deed  tlie  grantor  had 
clianged  her  mind  and  directed  the  agent  not 
to  deliver,  held  the  delivery  did  not  execute 
the  sale.  Burke-Mobray  v.  Ellis  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  827,  97  S.  W.  321.  A 
grantor  executed  and  recorded  a  deed  to  a 
niece  who  lived  in  another  state.  He  re- 
mained in  possession  until  he  convej'ed  the 
premises  to  a  son  who  took  possession.  Tlie 
niece  was  not  under  disability  and  did  not 
know  of  the  deed.  Held  no  delivery. 
Abrams  v.  Beale,  224  111.  496,  79  N.  E.  671. 
W^here  a  grantor  delivered  a  deed  to  his  son 
with  directions  to  place  them  in  the  grantor's 
desk  and  if  he  died  to  record  them,  other- 
wise to  destroy  tliem,  there  was  no  delivery. 
Phelps  V.  Pratt,  225  111.  85,  80  N.  E.  69.  A 
deed  from  wife  to  husband  delivered  to  him 
with  intention  that  it  should  not  take  effect 
until  after  death  of  wife,  and  if  she  sur- 
vived her  husband  it  was  to  be  destroyed, 
held  not  delivered.  Elliott  v.  Murray,  22.> 
111.  107,  80  N.  E.   77. 

Evidenee  insiiflieient  to  show  want  of  de- 
livery. Jolly  V.  Graham,  222  111.  550.  78  N.  H. 
919;  Gleason  v.  Stonehouse  [Mich.]  113  N.  W. 
315;  Leidenthal  v.  Leidenthal.  105  N.  Y.  S.  807. 
Though  the  deed  was  recorded.  McCune  v. 
Goodwillie,  204  Mo.  306,  102  S.  W.  997.  Where 
a  corporation  authorized  execution  of  a  deed 
and  it  was  executed  and  the  officers  retained 
it  in  their  possession  until  after  the  grantee 
commenced  suit,  when  it  was  recorded.  It 
did  not  appear  that  the  grantee  paid  any 
part  of  the  consideration  or  that  immediate 
delivery  was  intended.  Holmes  v.  Salamanca 
Gold  Min.  &  Mill.  Co.  [Cal.]  App.]  91  P.  160. 
Where  parents  executed  a  deed  to  their  home- 
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strong  presumption  of  delivery  arises  from  the  fact  of  possession  by  the  grantee/" 
and  one  of  nondelivery  from  finding  the  instrument  among  the  grantor's  effects  after 
his  death,"  but  such  presumptions  are  not  conclusive.'^^  A  presumption  of  delivery 
arises  from  the  fact  of  recordation  '^  or  acknowledgment.^*^  The  presumption  of  de- 
livery arising  from  the  fact  of  recordation  of  a  deed  running  to  a  person  standing 
in  a  fiduciary  relation  to  the  grantor  does  not  apply  where  the  grantee  is  an  adult 
not  laljoring  under  disability,^i  and  is  rebutted  by  proof  that  the  grantor  did  not  in- 
tend the  deed  to  take  effect  immediately.*^  A  grantor  may  be  estopped  to  deny  de- 
livery.^^  Delivery  in  escrow  cannot  be  made  to  the  grantee.**  A  deed  is  presumed  to 
have  been  delivered  as  of  the  day  of  its  date/"  and  to  be  in  the  grantee's  possession.*® 


stead  to  their  children  reserving  a  life  use 
of  the  property,  but  the  deed  was  not  deliv- 
ered during-  the  lifetime  of  tlie  wife,  it  was 
held  void.  Meikle  v.  Cloquet  [Wash.]  87  P. 
841. 

Evidence  sufficient  to  show'  delivery.  Broom 
V.  Herring  [Tex.  Civ.  App.]  101  S.  W.  1023; 
Akers  V.  Shoemaker  [Ky.]  102  S.  W.  842. 
Where  a  father  executed  a  deed  to  his 
daughter  reserving  a  life  estate  and  deposited 
it  with  a  third  person  to  be  delivered  to  the 
grantee  after  his  deatli.  Young  v.  McWil- 
liams  [Kan.]  89  P.  12.  V\'here  a  grantor  exe- 
cuted and  delivered  a  deed  to  "the  grantor's 
son  and  told  him  to  return  the  deed  if  he 
did  not  want  it,  and  several  months  later 
wrote  the  grantee  demanding  the  purchase 
price.  Smith  v.  Stephens  [Ark.]  100  S.  W.  78. 
Where  a  deed  was  delivered  to  one  of  the 
grantees  with  instructions  to  deliver  it  to 
the  proper  parties  after  the  grantor's  death, 
title  passed  at  the  time.  Strickland  v.  Gris- 
wold  [Ala.]  43  So.  105.  An  answer  denying 
that  a  deed  was  delivered  is  insufficient  to 
show  nondelivery.  Gulf  Red  Cedar  Lumber 
Co.  V.  Crenshaw,  [Ala.]  42  So.  564.  Question 
of  tlelivery  Iield  for  tlie  jury  where  a  deed 
was  delivered  to  one  of  several  grantees  with 
instructions  to  deliver  it  to  tlie  proper  parties 
after  the  grantor's  death.  Strickland  v. 
Griswold   [Ala.]   43  So.  105. 

T3.  Delivery  may  be  shown  by  acts  of  the 
grantor  showing  an  intention  to  pass  title, 
and  evidence  that  after  the  execution  of  the 


Central  Trust  Co.  v.   Stoddard   [Cal.  App.]    88 
P.  806. 

77.  Where  a  deed  was  found  among  the 
grantor's  papers  after  his  death  and  there 
was  testimony  that  the  grantee  never  saw 
the  deed  and  the  scrivener  who  drew  it  stated 
that  he  delivered  it  to  the  grantor.  Evidence 
held  insufficient  to  show  delivery.  Ostrom 
V.    De   Toe    [Cal.  App.]    87   P.    811. 

78.  While  possession  is  prima  facie  evi- 
dence of  delivery,  it  may  be  rebutted  by  evi- 
dence that  the  grantor  never  made  delivery 
with  intent  to  pass  title.  Drinkwater  v. 
Hollar  [Cal.  App.]  91  P.  664.  Where  a  mar- 
ried woman  executed  deeds  to  her  husband 
and  placed  them  in  a  safe  deposit  vault  to 
which  he  had  access,  held  that  the  fact  that 
they  were  found  there  after  his  death  was 
not  evidence  of  delivery.  Hamlin  v.  Hamlin, 
51  Misc.  Ill,  100  N.  Y.  S.  701.  This  is  es- 
pecially so  where  the  acts  of  the  husband 
were  consistent  with  his  wife's  ownership. 
Id. 

79.  McCune  v.  Goodwillie,  204  Mo.  306,  102 
S.  W.  997;  Smithwick  v.  Moore  [N.  C]  58  S. 
E.  908;  Blake  v.  Ogden,  223  111.  204,  79  W.  E 
68.  Where  a  grantor  executed  and  recorded 
a  deed  for  the  purpose  of  enabling  the 
grantee  to  execute  a  mortgage  on  the  prem- 
ises, which  was  done,  held,  though  there  had 
been  no  delivery,  the  grantor  could  not  in- 
voke. Rev.  Laws,  c.  127,  §  5,  providing  that 
recordation  shall  be  conclusive  evidence  of 
delivery  as  to  bona  fide  purchasers.     Creeden 


deed  the-  grantor  treated  the  property  as  be- |  v.  Mahoney,  193  Mass.  402,  79  N.  E.  776. 
longing    to    the    grantee.      Chew    v.    Jackson'      SO.     Under    Rev.    St.    1899,    §    932,    acknowl- 
[Tex.    Civ.   App.]    102   S.   TV.   427.      Finding   of ;  edgment    is    prima    facie    evidence    of    execu- 


constructive  delivery  held  warranted  where 
the  grantee  took  possession  and  held  the 
premises  for  two  years,  paid  taxes  and  inter- 
est, etc.,  without  objection  of  the  grantor. 
Balin  v.  Osoba  [Kan.]  91  P.  57.  Where  a 
grantor  places  a  deed  on  record  with  inten- 
tion to  pass  title,  manual  delivery  is  not  es- 
sential. Fryer  v.  Fryer  [Neb.]  109  N.  W.  175. 
Acts  of  grantee  slaowing  acceptance  coupled 
with  acts  of  grantor  showing  delivery.  At- 
kins V.  Atkins  [Mass.]  80  N.  E.  806.  Acts 
of  grantee  showing  acceptance,  coupled  with 
a  purpose  of  the  grantee  to  treat  the  deed  as 
delivered,  is  sufficient.  Creeden  v.  Mahoney, 
193  Mass.  402,  79  X.  E.  776. 

76.  Where  a  deed  is  in  the  hands  of  the 
grantee,  there  is  a  strong  implication  of  de- 
livery which  can  be  overcome  only  by  clear 
proof  to  the  contrary.  Blake  v.  Ogden,  223 
111.  204,  79  N.  E.  68.  Possession  by  a  grantee 
is  prima  facie  evidence  of  delivery.  Morton 
V.  Morton  [Ark.]  102  S.  W.  213.  V\^here  a 
deed  duly  signed  is  found  in  possession  of 
the  grantee,  satisfactory  evidence  to  over- 
come   presumption    of    delivery    is    required. 


tion  and  delivery.  Burk  v.  Pence  [Mo.]  104 
S.  W.  23.  Such  presumption  may,  however, 
be  assailed  under  a  general  denial.     Id. 

81.  Grantee  not  aware  of  existence  of  deed. 
Abrams   v.    Beale,    224    111.    496,    79   N.    E.    671. 

83.  Abrams  v.  Beale,  224  111.  496,  79  N.  E. 
671. 

83.  Where  for  four  years  after  the  grantee 
secured  the  deed  the  grantor  retained  the 
purchase  price  and  did  nothing  to  have  the 
conveyance  set  aside.  Burke-Mobray  v.  Ellis 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  827,  97  S. 
TT'.  321.  Evidence  sufficient  to  show  that  a 
grantor  was  estopped  to  deny  delivery  of  a 
deed.     Akers  v.  Shoemaker   [Ky.]    102   S.  W. 


Russell  V.  Mitchell,  223  111.  438,  79  N.  E. 


842. 

84. 
141. 

85.  Ranken  v.  Donovan,  115  App.  Div.  651, 
100  N.  Y.  S.  1049.  In  the  absence  of  evidence 
to  the  contrary,  it  will  be  presumed  that  a 
deed  was  delivered  on  the  date  of  its  exe- 
cution. Oehler  v.  "Walsh,  7  Ohio  C.  C.  (X.  S.) 
572. 

86.  It  Is   presumed   that   a  deed   is   in   the 
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Acceptance^''  is  essential.**'  but  is  presumed  if  the  deed  is  beneficial  to  the 
grantee,*''  and  may  be  inferred" from  acts  of  the  grantee."" 

Validity  of  asscnt.^'^ — A  deed  may  be  void  because  of  fraud  or  undue  infiuence,^^ 
or  of  mutual  mistake  or  accident/"  or  incapacity  of  the  parties,^*  which  prevents  any 
real  assent. 

Consideration.^^ — Like  other  contracts,  a  deed  should  be  based  on  a  considera- 
tion,'"' but  a  consideration  is  not  essential  to  validity,"'  and  the  fact  that  the  con- 
sideration fails  does  not  affect  the  operation  of  the  deed."^  Adequate  consideration 
is  presumed  after  a  long  lapse  of  time."''  The  rule  that  if  any  portion  of  a  single 
consideration  is  unlawful  the  contract  is  void  does  not  apply  where  the  grantor  has 
retained  the  consideration.^    The  recital  of  consideration  in  a  deed  is  not  conclusive,^ 


grantee's  possession,  and  where  it  appears 
that  the  grantee  is  a  nonresident  and  that  the 
deed  is  unrecorded,  testimony  of  tlie  grantor 
that  executed  the  deed  is  admissible.  SeUers 
V.   Farmer   [Ala.]    43   So.   967. 

87.  See   7   C.   L.   1109. 

88.  The  deed  must  not  only  pass  from  the 
control  of  the  grantor  but  the  grantee  must 
accept  it.  McCune  v.  Goodwillie,  204  Mo.  306, 
102   S.  W.  997. 

89.  If  beneficial  to  the  grantee,  acceptance 
is  presumed.  McCune  v.  Goodwillie,  204  Mo. 
306,  102  S.  W.  997.  Infant  grantee.  Akers  v. 
Shoemaker    [Ky.]    102    S.  W.   842. 

00.  Acceptance  is  shown  where  the 
grantee  accepted  the  recording  ticket  and 
subsequently  accepted  and  held  the  deed  and 
expressly  claimed  title  to  the  land.  Hart- 
man  V.  Thompson,  104  Md.  389,  65  A.  117.  The 
execution  by  the  grantee  of  a  mortgage  on 
the  premises  is  an  acceptance.  Blackwell  v. 
Blackwell  [Mass.]  81  N.  E.  910.  A  grantor 
was  the  grantee's  general  agent  and  looked 
after  all  private  papers.  He  recorded  the 
deed  and  retained  possession  of  it  with 
other  papers  of  the  grantee.  Held  an  accep- 
tance as  agent.     Id. 

91.  See  7  C.  L.  1109. 

92.  See  Fraud  and  Undue  Influence,  7  C.  L. 
1813.  A  ctinveyance  procured  by  fraud  will 
not  operate  by  way  of  estoppel  against  the 
grantor.  Goodwin  v.  Fall  [Me.]  66  A.  .  727. 
A  deed  by  joint  tenants  may  be  declared  void 
as  to  one  of  them  for  fraud  and  held  valid 
as  to  the  other.  Shepherd  v.  Turner,  29 
Ky.  L.  R.   1241,   97  S.  W.   41. 

93.  See  Mistake  and  Accident,  8  C.  L.  1O20. 

94.  See  Incompetency,  8  C.  L.  169.  A  deed 
will  not  be  set  aside  because  of  incompetency 
of  the  grantor  until  he  has  been  adjudged  an 
incompetent  by  a  court  of  equity.  Smith  v. 
Ryan,    116    App.    Div.    397,    101    >5.    Y.    S.    1011. 

95.  See  7  C.  L..  1109. 

96.  A  deed  of  bargain  and  sale  is  effec- 
tive under  the  statute  of  uses  and  must  be 
based  on  a  consideration.  Redmond  v.  Cass, 
226  111.   120,  80  N.   E.   70S. 

Consideration  lield  sullicient;  Release  of  a 
judgment  lien  is  sufficient  consideration. 
Brown  Hardware  Co.  v.  Catrett  [Tex.  Civ. 
App.]  101  S.  W.  559.  The  consideration  of 
love  and  affection  is  sufficient  to  support  a 
deed  from  a  parent  to  his  child.  Rittenhouse 
v.  Swango,  30  Ky.  L.  R.  145,  97  S.  W.  743.  A 
preexisting  debt.  Treseder  v.  Burgor,  130 
Wis.  201.  109  N.  W.  957.  Services  rendered  a 
grantor  by  his  son's  wife  are  a  valuable  con- 
sideration for  a  deed  to  the  son.  Finch  v. 
Green,  225  111.  304,  80  N.  E.  318.     A  deed  from 


parent  to  child  based  on  a  consideration  of 
love  and  affection  will  not  prevail  against  a 
prior  contract  between  the  parent  and  a 
third  person  based  on  valuable  consideration. 
Lawson  v.  Mullinix,  104  Md.  156,  64  A.  938. 
Where  aged  persons  conveyed  to  their  chil- 
dren in  consideration  of  tlieir  maintenance 
for  life,  held  the  children  were  required  to 
support  them  though  they  reserved  a  house 
and  a  portion  of  the  land.  Alvey  v.  Alvey,  30 
Ky.  L.  R.  234,  97  S.  W.  1106.  Such  a  convey- 
ance will  be  rescinded  upon  the  failure  of  tiae 
children  to  substantially  perform  the  con- 
tract.    Id. 

97.  A  consideration  is  not  essential  where 
the  grantor  is  of  sound  mind  and  the  trans- 
action is  free  from  fraud.  Stamper  v.  Ven- 
able.  117  Tenn.  557,  97  S.  W.  812. 

98.  Ripperdan  v.  Weldy,  149  Cal.  667, 
87  P.  276.  A  deed  based  on  a  consideration  of 
the  grantor's  support  will  not  be  cancelled 
because  the  grantee  fails  to  furnish  such 
support.  Thompson  v.  Lanfair,  127  Ga.  557,  56 
S.  E.  770.  A  deed  based  on  a  consideration  of 
love  and  affection  and  providing  that  the 
grantee  is  to  support  the  grantor  when  ac- 
cepted by  the  grantee  binds  him  to  perform 
the  covenants,  and  if  he  failed  to  do  so  ac- 
tion would  lie  for  the  reasonable  value  of  the 
support.      Kytle  v.   Kytle    [Ga.]    57    S.    E.   748. 

99.  Gougenheim's  Heirs  v.  Ermann,  118 
La.   577,  43   So.   170. 

1.  Under  Civ.  Code,  §  1608,  providing  that 
where  any  part  of  a  single  consideration  for 
a  contract  is  unlawful  the  contract  is  void, 
does  not  apply  to  a  grantor  who  has  retained 
the  consideration  which  was  unlawful  in 
part.  Ripperdan  v.  Weldy,  149  Cal.  667,  87 
P.  276. 

2.  The  true  consideration  may  be  sliown 
by  parol.  Faust  v.  Faust,  144  N.  C.  383,  57  S. 
E.  22.  Is  only  prima  facie  evidence.  Morton 
v.  Morton  [Ark.]  102  S.  W.  213.  May  be 
shown  by  parol  or  circumstances  to  be  un- 
true. Crafton  v.  Inge,  30  Ky.  L.  R.  313,  98 
S.  W.  325.  In  a  hypothecary  action  to  en- 
force a  judicial  mortgage,  parol  evidence  is 
not  admissible  to  prove  that  the  purchase 
price  of  the  property  was  not  paid  in  cash, 
as  recited  in  the  deed  to  defendants'  author, 
but  that  the  true  consideration  was  partly 
cash,  a  special  mortgage  held  by  the  pur- 
chaser, and  his  assumpsit  of  a  vendor's 
lien  and  mortgage  held  by  a  third  person. 
Abbeyville  Rice  Mill  v.  Shambaugh,  115  La. 
1047,  40  So.  453.  Where  a  deed  is  delivered 
and  accepted,  it  is  an  executed  transaction 
and  the  consid(>ration  may  Be  shown  by 
parol.      Blackwell    v.    Blackwell     [Mass.]     81 
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but  a  grantee  may  be  estopped  to  deny  that  the  consideration  recited  is  the  true  one,' 
and  the  recital  of  a  consideration  cannot  be  contradicted  by  parol  for  the  purpose 
of  avoiding  the  instrument.* 

§  2.  Recordation  ^  is  not  essential  to  the  validity  of  a  deed.°  The  rules  of 
law  relative  to  the  registration  of  instruments,"  and  the  doctrine  of  bona  fide  pur- 
chaser,^ are  elsewhere  treated. 

§■  3.  Interpretation  and  effect.  General  rules.^ — A  deed  supersedes  all  prior 
contracts  of  which  it  is  the  consummation.^"  It  is  presumed  that  a  deed  evidences 
the  intention  of  the  parties,^i  and  that  the  grantor  had  and  conveys  the  estate  de- 
scribed.^- The  object  and  purpose  of  construction  is  to  ascertain  and  give  effect  to 
the  intention  of  the  parties  ^^  as  evinced  by  the  language  employed.^*    A\liere  con- 


V.     Mullinix,     104 
Redmond  v.  Cass, 


N.  E.  910.  Evidence  sufficient  to  show  that 
a  deed  was  intended  as  an  advancement  and 
was  not  executed  in  consideration  of  the  pur- 
chase price  named  therein.  Grafton  v.  Inge, 
30   Ky.   L.   R.   313,    98   S.   W.   325. 

3.  Wliere  a  deed  from  parent  to  child  re- 
cited a  consideration  of  love  and  affection, 
the  child  could  not  show  a  valuable  con- 
sideration to  defeat  a  contract  by  tlie  parent 
to  sell  to  a  stranger  wliere  the  child  had 
full  notice  of  the  contract  and  did  not  set 
up  her  claim  until  six  years  after  her 
parent's  death.  Lawson 
Md.    156,    64    A.    938. 

4.  In  a  warranty  deed. 
226  111.   120,   80   N.   E.   708. 

5.  See    7    C.    L.    1110. 

6.  That  a  deed  delivered  to  the  grantee 
was  not  deposited  for  record  until  after  the 
grantor's  deatli  does  not  prevent  it  from  be- 
coming operative  as  of  date  of  execution.  In 
re  Lane's  Estate,  79  Vt.  323,  65  A.  102. 
Where  a  person  claims  title  through  a  de- 
ceased clerk  of  court,  he  may  sliow  title 
In  him  by  a  deed  though  it  was  improperly 
indexed.  Mitchell  v.  Cleveland  [S.  C]  57 
S.   E.    33. 

7.  8,  See  Notice  and  Record  of  Title,  8 
C.   L.   1169. 

9.  See    7    C.    L.    1110. 

10.  All  prior  contracts  are  merged  in  the 
deed.  Lawson  v.  Mullinix,  104  Md.  156,  64  A. 
938. 

11.  Union  T\^ater  Power  Co.  v.  Lewiston, 
101  Me.  564,  65  A.  67.  One  who  executes  a 
deed  to  a  life  tenant,  remainder  to  her  heirs, 
must  be  presumed  to  know  that  tlie  lines  of 
inheritance  are  governed  by  statute,  sub- 
ject to  alteration.  Gilliam  v.  Guaranty  Trust 
Co.,  186  N.  Y.   127,  78  N.  E.  697. 

12.  It  Is  presumed  that  a  deed  duly  exe- 
cuted conveys  title  and  tliat  the  grantor 
had  the  title  he  purported  to  convey.  Stet- 
son V.  Grant  [Me.]  66  A.  480.  A  grantor  in 
a  deed  which  has  been  delivered  is  estopped 
by  his  covenants  from  claiming  legal  title. 
Creeden  v.  Mahoney,  193  Mass.  402,  79  N.  E. 
776.  A  clause  in  a  quitclaim  deed  tliat  the 
grantor  makes  no  representations  as  to  title 
is  not  a  disclaimer  of  title,  nor  does  it  show 
a  prior  abandonment  of  the  land.  State 
Finance   Co.   v.   Myers    [N.   D.]    112   N.   W.    76. 

13.  Waldron  v.  Pigeon  Coal  Co.,  61  W.  Va. 
280,  56  S.  E.  492;  McSurley  v.  Venters  [Ky.] 
104  S.  W.  365.  Where  a  mistake  has  been 
made  in  the  calls  of  a  deed  and  it  is  a  ques- 
tion of  fact  whether  the  vendee  was  notified 
of  the  mi.stake  and  elected  to  take  under 
the    description,    construction    is    a    question 


of  fact.  Williams  v.  Virginia-Pocahontas 
Coal  Co.,  60  Vv"^.  Va.  239,  53  S.  E.  923.  The 
intention  must  prevail  unless  contrary  to 
lavs-.  Sharp  v.  Sharp,  148  Mich.  278,  111  N. 
W.  767.  In  a  suit  in  equity,  where  both 
sides  are  seeking  to  quiet  title  to  a  strip 
of  land,  and  the  evidence  shows  that  the 
purpose  of  the  original  grantor  was  to  give 
to  his  two  sons-in-law  equal  portions  of 
the  disputed  strip  and  a  line  midway  of  the 
strip  was  acquiesced  in  by  them  as  the  di- 
viding line,  a  decree  will  be  granted  making 
such  line  the  established  boundary  between 
subsequent  grantees  and  heirs,  notwitli- 
standing  an  ambiguity  in  the  original  deeds 
gives  color  to  the  claim  of  the  plaintiff  to  a 
legal  title  in  the  whole  strip.  Challen  v. 
Martin,  8  Ohio  C.  C.  (N.  S.)  473.  A  clause 
near  tlie  beginning  of  a  deed  reciting  a  con- 
sideration of  one  dollar  and  stating  that  other 
considerations  will  be  set  forth  in  the  deed 
discloses  an  intent  to  make  the  reservation 
clause  part  of  the  consideration,  there  being 
no  other  provision  for  the  benefit  of  the 
grantor.  Beverlin  v.  Castro  [W.  Va.]  57 
S.  E.  411.  Where  the  granting  clause 
granted  to  a  woman,  "lier  heirs  and  as- 
signs," and  the  habendum  was  "to  have  and 
to  hold"  to  said  woman,  lier  heirs  and  as- 
signs in  fee  and  after  her  death  to  such 
children  as  she  may  have,  held  to  convey 
a  life  estate  to  the  woman,  remainder  to 
her  children.  Cobb  v.  Wrightsville  &  T.  R. 
Co.  [Ga.]  58  S.  E.  862.  Trust  deed  construed 
and  held  to  convey  legal  title  in  the  trustee 
until  deatli  or  sale  at  the  request  of  the 
grantor,  and  that  it  being  the  trustee's  duty 
to  convey  on  request  of  the  grantor,  the 
statute  of  uses  did  not  execute  the  trust. 
Pope  V.  Patterson  [S.  C]  58  S.  E.  945. 
Equity  will  not  cancel  a  deed  from  daughter 
because  it  was  not  signed  by  the  daughter's 
husband,  where  it  appeared  that  the  mother 
in  fairness  should  hold  the  legal  title.  Laythe 
V.  Minnesota  Loan  &  Investment  Co.  [Minn.] 
112  X.  W.   65. 

Estates  credited:  A  deed  to  "H.  and  her 
two  children  B.  &  C.  and  any  succeeding 
heirs  of  her  body,"  to  have  and  to  hold  to 
H.  and  her  heirs  and  assigns  forever,  lets 
in  after  born  children.  Southern  R.  Co.  v. 
Hayes  [Ala.]  43  So.  487.  A  conveyance  in 
trust  for  the  use  of  one  for  life  and  at  her 
death  to  her  lineal  heirs  forever  carries  a 
conditional  fee  to  the  first  taker,  remainder 
to  her  lineal  heirs  by  inheritance.  Clark  v. 
Neves  [S.  C]  57  S.  E.  614.  A  deed  of  trust 
for  the  use  of  one  for  life  remains  to  her 
surviving  children  passes  a  life  estate  to  th3 
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flicting  intentions  are  apparent  in  different  clauses,  that  intention  slioiilcl  be  given 
effect  wi)icli  appears  in  the  most  important  clause.^^  A  deed  is  to  be  construed  as  a 
whole/"  and  all  parts  of  it  given  effe(?t  if  possible.^''  Where  executed  contempora- 
neously with  other  instruments,  they  are  to  be  construed  together.^^  A  deed  is  to  be 
construed  against  the  grantor  and  favorably  to  the  grantee.^"  This  rule  is  of  less  force 
where  the  language  of  the  instrument  is  selected  by  both  parties.-"  Technical  words 
are  presumed  to  have  been  used  in  their  technical  sense,-^  unless  the  contrary  appears. -- 


first  taker,  remainder  to  the  children  as 
purchasers.  Id.  A  conveyance  of  a  life  es- 
tate with  remainder  over  but  providing  that 
the  life  tenant  might  sell  the  fee  if  the  re- 
mainderman died  before  attaining  majority, 
held  not  to  vest  the  fee  in  the  life  tenant 
where  the  remainderman  died  after  attain- 
ing majority.  Mitchell  v.  Cleveland  [S.  C] 
57  S.  E.  33.  VS'here  land  was  conveyed  in 
trust,  income  to  be  paid  to  a  beneficiary 
with  right  on  her  part  to  sell  the  land  at 
any  time,  an  attempted  limitation  over  after 
the  death  of  such  beneficiary  was  void  for 
repugnancy  and  uncertainty.  Morgan  v. 
Morgan,  GO  W.  Va.  327,  55  S.  E.  389.  Where 
a  deed  was  executed  to  one  for  life,  and 
remainder  to  his  wife  if  she  survived  him, 
otherwise  to  a  corporation  which  furnished 
no  part  of  the  consideration,  such  corpora- 
tion had  no  interest  in  the  property  if  the 
wife  was  the  survivor.  "Webb's  Academy  & 
Home  for  Shipbuilders  v.  Hidden,  118  App. 
Div.  711,  103  N.  Y  S.  659.  A  conveyance  in 
trust  to  one  for  life  "and  after  her  death  to 
her  heirs  at  law"  passes  the  remainder  to 
heirs  in  existence  at  the  time  of  her  death 
and  not  to  those  living  at  the  date  of  the 
conveyance.  Gilliam  v.  Guaranty  Trust  Co., 
186  N.  T.  127,  78  N.  E  697,  Deed  construed 
and  held  that  the  word  "heirs"  therein  was 
a  word  of  purchase  and  not  of  limitation, 
and  that  certain  heirs  took  a  remainder  in 
fee  contingent  upon  their  surviving  the 
grantor.  Ex  parte  Porter,  30  Ky.  L.  R.  118, 
97  S.  W.  391.  A  deed  from  husband  to  wife 
conveying  a  life  estate  and  providing  for  a 
reverter  to  the  husband  or  his  heirs,  held 
not  to  vest  an  estate  in  their  only  child, 
six  years  old.  and  that  a  deed  joined  in  by 
both  would  pass  a  fee.  Due  v.  Woodward 
[Ala.]    44  So.   44. 

14.  The  cardinal  rule  of  construction  is 
to  ascertain  the  true  intent  and  purpose  of 
the   maker  from  a  consideration   of  all  parts 


pass  title  by  a  deed  to  liis  wife  tlie  instru- 
ment would  not  be  operative,  without  re- 
gard to  tlic  grantee,  knowledge  of  such  in- 
tent or  the  recited  consideration.  Davis  v. 
Davis  [Tex.  Civ.  App  ]  17  Tex.  Ct.  Rep. 
286,   98   S.  W.   198. 

15.  Union  Water  Power  Co.  v.  Lewiston, 
101  Me.  564,  65  A.  67. 

16.  All  of  its  parts  must  be  considered 
and  all  its  provisions  made  effective  if  pos- 
sible. Beverlin  v.  Casto  [W.  Va.]  57  S.  E. 
411. 

17.  It  will  not  be  so  construed  as  to  ren- 
der it  a  nullity  as  to  any  of  the  parties  if  by 
anj"  reasonable  construction  sucli  result  can 
be  avoided.  Beverlin  v.  Casto  [W.  Va.]  57 
S.   E.   411. 

18.  Where  a  deed  given  in  January  re- 
cites that  it  was  made  in  lieu  of  one  for  the 
same  property  executed  tlie  preceding  Oc- 
tober, and  it  does  not  appear  that  there  has 
been  change  of  consideration  or  circum- 
stances during  the  interval,  both  deeds  are 
to  be  considered  part  of  the  same  transac- 
tion.     Rihner  v.  Jacobs   [Neb  ]    113  N.  W.  220. 

19.  Edwards  v.  Brusha,  18  Okl.  234,  90  P. 
727.  A  description  "20  acres  off  the  north 
end"  of  a  certain  tract  being  all  the  portion 
remaining  unsold,  passes  all  of  such  tract, 
though  it  contains  more  than  20  acres. 
Hornet  v.  Dumbeck,  39  Ind.  App.  482,  78  N. 
E  691.  The  expressions  in  the  deed  with 
reference  to  payment  of  a  street  asssssment 
will  be  construed  in  favor  of  the  grantee 
\vhere  of  an  indefinite  cliaracter,  or  where 
tlie  agreement  to  pay  an  assessment  is  found 
in  a  separate  clause  and  not  as  a  part  of 
the  purchase  price,  nor  does  the  language  of 
the  warranty  that  the  premises  are  free  and 
clear  of  all  incumbrances  except  certain  un- 
paid street  assessments  impose  upon  the 
grantee  per  se  the  obligation  to  pay  such 
assessments.  Waldschmidt  v.  Bowland,  4 
Ohio   N.   P.    (N.    S.)    411.     Declarations   in    the 


of   the    instrument   and    the   surrounding   cir-  :  deed   relating  to   annuity,  aleatory  conditions. 


cumstances.  Aldridge  v.  Aldridge,  202  Mo. 
565,  101  S.  W.  42.  Where  language  of  a  detJ 
is  ambiguous  and  susceptible  of  more  than 
one  meaning,  the  parties  are  bound  by  the 
sense  in  which  it  was  mutually  used.  West 
V.  Hermann  [Tex.  Civ.  App.]  104  S.  W.  428. 
In  a  conveyance  for  the  pui-pose  and  with  a 
limitation  that  rock  taken  by  the  grantee  is 
to  be  used  by  him  only  and  for  railroad  pur- 
poses, and  another  clause  providing  for  for- 
feiture if  a  railroad  was  not  constructed 
within  two  years,  held  that  the  premises  and 
subsequent  clauses  were  not  in  irreconcilable 
conflict,  but  the  latter  qualified  the  former 
and  reserved  to  grantor  a  contingent  estate. 
Pavkovich  v.  So.  Pac.  R.  Co.  [Cal.]  87  P.  1097. 
The  deed  was  not  to  be  construed  as  giving 
to  grantee  the  right  to  remove  all  tlie  rock 
he  desired  with  a  limitation  on  tlie  use 
he  might  make  of  it.  It  is  not  the  law  that 
if   It   wa.s   not   the   intention   of  a   husband   to 


and  the  disposition  the  vendors  proposed  to 
make  of  the  proceeds  of  sale,  do  not  affect 
rights  of  grantee.  Rudolf  v.  Costa  [La.]  44 
So.  477.  It  will  not  be  presumed  that  a 
grantor  executing  and  recording  a  deed  to 
enable  the  grantee  to  mortgage  the  premises 
intended  to  perpetrate  a  fraud  on  the  mort- 
gagee, when  in  fact  no  title  passed,  though 
Rev.  Laws,  c.  127,  §  5,  provides  that  recor- 
dation shall  be  evidence  of  delivery  as  to 
bona  fide  purchasers.  Creeden  v.  Malioney, 
193   Mass.   402,   79   N.   E.   776. 

20.  Union  Water  Power  Co.  v.  Lewiston, 
101  Me.  564,  65  A.  67.  Tlie  rule  that  a  deed 
is  to  be  construed  most  strongly  against  the 
grantor  does  not  prevail  where  its  terms  are 
ambiguous  and  it  appears  that  the  parties 
used  tlic  language  in  a  permissible,  but  spe- 
cial, sense  West  v.  Hermann  [Tex.  Civ. 
App.]    104   S.   W.    428. 

21.  In    construing    an    ancient    deed,    the 
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The  fact  that  the  scrivener  who  drew  the  deed  was  unskilled  in  such  work  is  to  bo 
considered.23  In  case  of  ambiguity,  resort  may  be  had  to  parol  evidence  of  attending 
circumstances,-*  but  the  effect  of  an  nnambiguous  deed  cannot  be  limited  by  paroL-'^ 
The  practical  construction  given  by  the  parties  is  to  be  considered.-"  The  first  part 
of  a  deed  prevails  over  later  portions.-^  The  habendum  clause  may  sometimes  en- 
large the  estate  in  the  thing  granted  but  it  cannot  enlarge  the  thing  itself.-^  Where 
general  words  follow  particular  words,  they  must  be  so  construed  as  to  limit  their 
meaning  to  the  estate  embraced  in  the  latter.-^  The  rule  that  a  specific  or  particular 
description  controls  a  general  one  does  not  apply  where  it  appears  that  the  former 
is  incomplete  or  defective.^*'  A  general  clause  erroneously  referring  ^o  a  particular 
source  of  the  title  of  the  interests  conveyed  by  the  granting  clause  will  not  serve  to 
restrict  the  interests  thus  conveyed. ^^  In  case  of  conflict  l)etween  the  printed  and 
written  parts  of  a  deed,  the  latter  is  to  be  given  effect.^- 

Covenants  ^^  are  implied  from  the  use  of  certain  words,''*  and  are  to  be  so  con- 
strued as  to  effectuate  the  intention  of  the  parties.^^  A  covenant  is  not  to  be  read 
into  a  deed,^"  but  if  expressed  is  affected  by  a  subsequent  exception."^ 


fact  that  the  person  who  drew  it  understood 
the  meaning  of  teclinical,  apt  and  fitting 
terms  is  to  be  considered.  Contemporaneous 
•deeds  of  lilce  import  may  also  be  considered. 
Hoysrandt  v.  Delav/are,  L.  &  W.  R.  Co.,  151  F. 
321.  A  particular  word,  phrase  or  term  may 
express  a  meaning  different  from  its  com- 
mon meaning  when  used  in  instruments 
concerning  a  subject-matter  in  relation  to 
which  such  different  meaning  is  generally 
understood  and  accepted.  Union  Water 
Power  Co.  v.  Lewiston,  101  Me.  564,  65  A. 
'67.  The  word  "quitclaim"  in  what  purports 
to  be  a  deed  is  sufficient  to  pass  the  interest 
of  the  grantor.  Barnard  v.  Duncan  [Neb.] 
112  N.   W.   353. 

22.  Though  technical  words  should  or- 
dinarily be  given  their  technical  meaning, 
if  such  use  would  be  meaningless,  any  other 
use  in  which  they  may  appear  to  have  been 
-employed  will  l^e  favored.  McSurlej^  v. 
Venters    [Ky.]    104   S.    W.    365. 

23.  Where  a  deed  is  drawn  by  one  not 
skilled  in  sucla  work,  greater  latitude  is 
permitted  and  less  attention  paid  to  techni' 
cal  words  than  would  otherwise  be  the  case. 
Miller  v.  Mowers?,  227  111.  392,  81  N.  E.  420. 

24.  Negotiations  leading  up  to  tlie  exe- 
cution of  the  instrument  are  admissible. 
McSurley  v.  Venters  [Ky.]  104  S.  W.  365. 
The  intention  of  the  parties  as  gathered 
from  surrounding  circumstances  existing  at 
the  time  of  execution  is  to  be  given  effect. 
Miller  v.  Mowers,  227  111.   392,  81  N.  E.  420. 

25.  Where  a  deed  is  unambiguous,  its 
effect  cannot  be  limited  by  parol.  North- 
•eastern  Tel.  &  T.  Co  v.  Hepburn  [N.  J.  Eq.] 
■65  A.  747.  Parol  evidence  is  not  admissible 
to  show  that  a  deed  to  the  state  is  upon 
•condition  that  the  property  should  be  used 
for  a  capitol  building.  Sylvester  v.  State 
[Wash.]  91  P.  15.  In  the  absence  of  a  plea 
of  fraud  or  mistake,  parol  evidence  is  not 
admissible  to  show  any  other  intention  of 
the  grantor  tlian  that  expressed  in  the  deed 
McCreary  v.  Skidmore  [Ky.]  99  S.  W.  219. 
Where  a  deed  described  certain  property,  a 
subsequent  clause  reciting  that  it  consisted 
of  the  grantor's  share  in  an  inheritance, 
which  was  an  erroneous  statement  of  the 
source  of  title,   did  not   render  the  deed  am- 


biguous nor  authorize  parol  evidence  to  vary 
the  meaning  of  the  terms  of  the  grant. 
West  v.  Hermann  [Tex.  Civ.  App.]  104  S.  W. 
428.  Parol  testimony  is  not  competent  to 
alter  the  terms  of  warranty  in  a  deed  but  is 
competent  to  show  the  meaning  given  by 
the  parties  themselves  to  terms  used  where 
such  meaning  is  doubtful.  Kitzman  v.  Carl 
133   Iowa,  340,   110  N.  W.   587. 

26.  Where  a  deed  was  to  one  and  her 
heirs  "during  her  natural  lifetime"  and  was 
for  26  years  treated  as  passing  a  life  estate 
only,  held  to  pass  a  life  estate,  the  word 
"heirs"  not  bringing  it  within  the  rule  in 
Slielley's  Case.  Miller  v.  Mowers,  227  111. 
392,  81  N.  E.  420.  A  petition  by  sole  heirs 
of  a  grantor  to  set  aside  a  deed  will  be  dis- 
missed where  it  appears  that  the  grantor 
left  a  will  devising  the  same  land  which 
has  been  filed  for  probate  and  a  caveat  filed 
by  the  heirs  at  law  and  the  issue  thereby 
made  is  still  pending  in  the  court  of  or- 
dinary. Murray  v.  McGuire  [Ga.]  58  S.  E. 
S41. 

27.  Where  the  granting  clause  conveyed 
property  in  fee,  a  provision  in  the  habendum 
that  if  the  grantee  should  die  without  issue 
and  before  her  lausband  the  property  should 
revert  to  her  husband  was  void.  Carllee  v. 
EUsberry    [Ark.]    101   S.   W.   407. 

28.  Union    Water   Power   Co.    v. 
101  Me.   564,    65   A.   67. 

29.  Quitclaim     deed     construed 
not    to    pass    certain     interest    in 
owned   by  the   grantor.     Dool^y  v.   Greening, 
201    Mo.    343,    100    S.    W.    43. 

30.  Cornett  v.  Creech,  30  Ky.  L  R.  1265, 
100    S.    V^^    1188. 

31.  West  V.  Hermann  [Tex.  Civ.  App.]  104 
S.    W.    428. 

.  32.  Miller  v.  Mowers,  227  111.  392,  81  N.  E. 
420. 

33.  See  7  C.  L  1113.  See,  also.  Covenants 
for  Title,  9  C.  L.  845. 

34.  Under  Rev.  St.  1901,  par.  728,  a  con- 
veyance of  a  fee  in  whicli  the  word  "grant" 
or  "convey"  is  used  impliedly  covenants  that 
the  estate  is  free  from  incumbrances.  Slier- 
man  V.  Goodwin   [Ariz  ]   89  P.  517. 

35.  ■  Where  a  deed  contained  a  stipulation 
against     warranty     as     to     acreage,     letters 


Lewiston, 

and     held 
the    land 
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9  Cur.  Law. 


Desifjnation  of  partics.^^ — A  typographical  error  in  the  name  of  a  grantee  will  be 
disregarded.^^ 

Description  of  property  conveyed.*^ — As  a  general  rule  a  particular  description 
controls  a  general  one.^^  This  rule  is  limited  to  the  evident  subject-matter  of  the 
eonreyance/^  and  applies  where  tlie  specific  description  is  unambiguous.*^  A  de- 
scription Avitli  reference  to  other  instruments  will  be  construed  as  embodying  such  in- 
struments/* unless  it  appears  that  such  reference  was  only  used  to  designate  the 
source  of  title.*^  "Where  two  descriptions  of  the  same  land  are  irreconcilable,  evi- 
dence of  extrinsic  facts  is  admissible/"  and  one  found  not  true  must  be  rejected.*'' 
Xeither  controls  if  one  is  no  less  certain  than  the  other/^  and  the  doctrine  of  election 
does  not  apply  where  no  election  has  been  made.*^  A  call  omitted  by  mistake  or  in- 
advertence may  be  supplied.^^  In  case  of  plain  mistake  a  call  may  be  read  according 
to  the  intention  of  the  parties."  Surplusage  may  be  rejected.^^  The  description  is 
to  be  taken  most  strongly  against  the  grantor/^  and  the  intention  of  the  parties 
effectuated  if  possible.^*    Parol  evidence  is  admissible  to  explain  a  latent  ambiguity/^ 


from  the  grantor  to  his  attorney  shown  to 
the  grantee  prior  to  the  execution  of  the  deed 
were  admissible  as  showing  the  surrounding 
circumstances.  Latta  v.  Schuler  [Tex.  Civ. 
App.]  100  S.  W.  166.  The  words  "More  or 
less"  ordinarily  mean  that  the  grantor  does 
not  warrant  the  precise  quantity  of  land 
named,  so  that  if  there  is  but  a  reasonable 
deficit  there  is  no  breacli  of  covenant.  Kitz- 
man  v.  Carl,  133  Iowa,  340,  110  N.  W.  587. 

36.  A  deed  describing  the  property  by 
metes  and  bounds  and  as  extending  to  a  20 
foot  alley  in  the  rear,  held  not  to  constitute 
a  warranty  that  the  alley  existed.  Fulmer 
v.   Bates    [Tenn.]    102   S.  W.    900. 

37.  An  exception  in  the  covenant  of  free- 
dom from  incumbrances  does  not  limit  the 
effect  or  extent  of  a  prior  unconditional 
grant.     Martin  v.   Smith   [Me.]    65  A.   257. 

38.  See  7  C.  L.   1113. 

39.  Where  a  deed  showed  on  its  face  that 
it  was  made  to  a  male  grantee,  the  fact  that 
it  ran  to  "Elizah"  instead  of  "Elijah"  would 
be  presumed  a  typographical  error.  Bern- 
heim   v.   Heyman    [Ky.]    104   S.   W.    3S8. 

40.  See  7  C.  L.   1114. 

4l'.  Tate  v.  Betts  [Tex.  Civ.  App  ]  97  S. 
W.    707. 

42.  Description  is  limited.  It  does  not 
require  the  inclusion  of  otlior  matter.  Peas- 
lev  V.   Dinsko    [Me.]    65   A.   24. 

43.  Haskell  v.  Friend  [Mass.]  81  N.  E. 
962. 

44.  Where  land  is  described  as  a  lot  laid 
off  and  designated  on  a  certain  plat  of  sur- 
vey, the  plat  becomes  a  part  of  the  deed. 
Schwalm  v.  Beardsley,  106  Va.  407,  56  S.  E. 
135.  Where  a  recorded  plat  is  referred  to  as 
related  to  a  matter  of  description,  unless 
controlled  by  other  facts,  it  is  to  be  con- 
sidered as  furnishing  a  true  description. 
Quade     v.     Pillard     [Iowa]     112    N.     W.     646. 

45.  A  description  "the  same  deeded  to 
me  by  B"  may  only  indicate  the  source 
of  the  grantor's  title  or  locate  and  iden- 
tify the  land;  it  does  not  necessarily  adopt 
the  boundaries  named  in  the  prior  deed. 
Pcasley  v.  Drisko  [Mc.]  65  A.  24.  A  deed 
containing  such  description  and  also  "mean- 
ing and  intending  to  convey  meadow  land" 
held     to    convey     meadow     land     only.     Id. 

46.  Where  two  descriptions  intended  to 
apply    to    the    same    land    are    not    reconcil- 


able evidence  of  extrinsic  facts,  is  admis- 
.'jible  to  show  intention  of  the  parties. 
Hornet  v.  Dumbeck,  39  Ind.  App.  482,  78 
N.    E.    691. 

47.  Where  a  deed  contains  two  descrip- 
tions, one  of  which  when  applied  to  the  land 
is  found  not  true,  it  must  be  rejected.  Hor- 
net v.  Dumbeck,  39  Ind.  App.  482,  78  N.  E. 
691. 

48.  Where  two  descriptions  are  conflict- 
ing and  one  is  no  less  certain  and  definite 
than  the  otlier,  one  does  not  control  tlie 
other.  Hornet  v.  Dumbeck,  39  Ind.  App. 
482,    78    N.    E.    691. 

49.  The  rule  that  where  two  descriptions 
conflict  the  grantee  may  elect  does  not  ap- 
ply where  the  grantee  has  never  made  an 
election  and  neitlier  is  more  favorable  to 
him  than  the  other.  Hornet  v.  Dumbeck.  39 
Ind    App.   482,   78  N.  E.   691. 

TtO.  Cornett  v.  Creech,  30  Ky.  L.  R.  1265, 
100   S.  W.   IISS. 

51.  "Southeast"  read  "Southwest."  Sied- 
schlag  V.  Griffin  [Wis.]  112  N.  W.  18. 
Where  it  is  claimed  that  the  scrivener  wlio 
drew  the  deed  made  a  mistake  in  describing 
the  property,  a  recital  in  a  conveyance  that 
the  land  transferred  was  deeded  to  the 
grantor  by  a  certain  person  is  evidence  of 
tlie  description  and  intention  of  the  parties. 
Rankin  v.  Moore  [Tex.  Civ.  App.]  101  S,  W. 
1049. 

52.  Where  tliexe  is  no  patent  ambiguity 
and  it  appears  that  land  was  sold  and  in- 
tended to  be  conveyed,  a  false  portion  of  the 
description  sliould  bo  rejected  as  surplusage. 
West  v.  Houston  Oil  Co.  [Tex.  Civ.  App.] 
102   S.  W.    927. 

53.  Quade  v.  Pillard  [Iowa]  112  N.  W. 
646.  In  a  sale  of  land  having  so  many  ar- 
pents  front  by  so  many  in  depth,  it  is  pre- 
sumed that  side  lines  run  perpendicular  to 
front  lines,  and  this  presumption  where  it 
appears  that  one  side  line  falls  perpendicular 
to  the  front  line.  lAmos  Lumber  &  Mfg. 
Co.   V.   Sanders,   117   La.   615,    42   So.    158. 

54.  Where  the  description  contained  in 
a  deed  reads  "north  with  the  half  section 
line,"  the  plirase  denotes  direction  and  not 
necf.ssarily  that  the  line  intended  is  iden- 
tical with  the  half  section  line,  and  the 
line  connecting  the  corners  and  not  the  half 
section    line    must   be    taken    as    the    dividing 
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but  not  to  aid  a  patent  one.^^    The  situation  of  the  property  and  the  contempLated 
use  are  to  be  considered. ^^ 

Quantum  of  estate  convey cdJ^^ — A  deed  is  presumed  to  pass  the  greatest  estate 
consistent  with  the  terms  emplo3'ed,^^  and  where  it  contains  inconsistent  provisions  it 
will  be  held  to  pass  such  estate  as  was  intended.^"  The  quantum  or  nature  of  the  es- 
tate conveyed  is  often  a  matter  of  intention  to  be  determined  by  construing  the 
instrument."^     A  deed  passes  title  to  all  it  purports  to  convey,"-  but  conveys  no 


line.  Puntt  v.  Zimmer,  S  Ohio  C.  C.  (N.  S.) 
455.  "Containing  by  estimate"  is  equivalent 
to  "more  or  less"  wliere  land  is  described  by 
metes  and  bounds.  Mayer  v.  Wooten  [Tex. 
Civ.  App.]    102   S.  V^^   423. 

55.  Gorham  v.  Settegast  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  432,  98  S.  V^^  665.  W^litre 
adjacent  owners  give  boundary  deeds  to 
each  other  to  establish  a  line  and  the  loca- 
tion of  objects  called  for  is  necessary  to  an 
understanding  of  the  case,  testimony  of  one 
present  when  the  line  was  run  is  admissible. 
Ban  V.  Loughridge,  30  Ky.  L..  R.  1123,  100  S. 
W.  275. 

56.  Gorham  v.  Settegast  [Tex.  Civ.  App  ] 
17    Tex.   Ct.    Rep.    432,    98    S.   W.    665. 

57.  Deed  of  inilling  property  construed  as 
to  right  of  flowage  conveyed.  Grothe  v. 
Lane    [Neb  ]    110   N.   W.    305. 

58.  See  7  C.  L.  1114. 

59.  The  grant  of  a  right  to.  maintain  a 
telephone  line  over  certain  premises  confers 
to  right  to  construct  a  single  line  of  poles 
with  any  number  'of  arms  thereon.  North- 
eastern Tel.  &  T.  Co.  V.  Hepburn  [N.  J.  Eq.] 
65  A.  747.  A  deed  of  a  right  of  way  for  a 
pipe  line  witli  right  to  set  up  telegraph 
or  telephone  line  tliereon  does  not  confine 
the  right  to  use  the  telephone  exclusively  for 
purposes  of  the  water  plant  and  pipe  line, 
but  it  could  be  used  for  commercial  pur- 
poses. Id.  TVhere  a  deed  conveyed  certain 
land  reserving  certain  rights  previously 
granted  which  had  been  terminated,  held  to 
convey  a  fee  subject  only  to  the  possible 
servitude  of  the  riglit  previously  granted. 
Burlington  &  C.  R.  Co.  v.  Colorado  Eastern 
R.  Co.  [Colo.]  88  P.  154.  A  deed  from 
father  to  son  for  a  nominal  consideration 
of  an  interest  in  community  lands  is  prima 
facie  a  discharge  of  the  son's  community 
claim.  Locust  v.  Randle.[Tex.  Civ.  App.]  102 
S.  W.  946.  Deed  bj'  devisees  under  a  will  con- 
strued and  held  to  pass  a  fee.  Sheppard  v. 
Jones  [S.  C]  57  S.  E.  844.  A  clause  in  a 
deed  from  parents  to  son  "the  parties  of  the 
first  part  do  hereby  reserve  a  lifetime  dower 
and  support  of  one  the  above  land  set  joint 
in  this  deed''  secures  the  grantors'  support 
for  life  but  gives  them  no  estate  in  the  land. 
Beverlin  v.  Casto  [W.  Va.]  57  S.  B.  411.  A 
deed  to  one  "for  her  lifetime  and  at  her  de- 
cease to  her  lawful  heirs  *  *  *  hei.rs  and  as- 
signs forever"  conveys  a  fee  to  tire  grantee. 
Boston  v.  Midland  Lumber  Co.  [S.  C]  56 
S.  E.  546.  A  deed  conveying  all  land  be- 
tween certain  streets  including  specified 
plats  as  shown  by  certain  maps,  which 
showed  that  two  of  tlie  lots  were  bounded 
by  a  plat  of  land  laid  out  as  an  excavated 
canal,  passed  title  to  canal  land.  In  re  Canal 
Place  in  City  of  New  York,  115  App.  Div. 
458.   101  N.  Y.   S.   397. 

60.  Where  a  deed  contains  inconsistent 
provisions,  one  indicating  that  a  life  estate  is 
granted    and    one    indicating    that    a    fee    is 


conveyed,  it  will  be  held  to  pass  such  es- 
tate as  was  intended  upon  a  consideration 
of  the  entire  instrument.  Deed  construed 
and  held  to  pass  an  equitable  fee.  Morgan  v. 
Morgan,  60  ^Y.  Va.  327,  55  S.  E.  389. 

61.  A  deed  in  usual  form  recitfng  that 
the  grantor  reserved  the  use  of  the  premises 
for  life  and  that  the  deed  was  not  to  take 
effect  until  his  death  gave  the  grantor  a 
life  interest  and  the  grantee  a  remainder. 
Dudley  v.  Herring,  30  Ky.  L.  R.  270,  98  S.  W. 
289.  A  deed  to  husband  in  trust  for  his  wife 
for  their  joint  lives,  and  if  she  survived  him 
to  her  in  fee,  and  if  she  died  during  coveture, 
leaving  children,  to  the  children,  gives  the 
wife  an  equitable  estate  for  the  joint  lives 
of  herself  and  husband  with  a  contingent 
remainder  dependent  on  her  surviving  him. 
Cherry  v.  Cape  Fear  Power  Co.,  142  N.  C.  404, 
55  S.  E.  287.  A  provision  in  the  deed  that 
the  wife  could  not  alienate  without  the  con- 
sent of  trustee  applied  to  her  power  to  sell 
her  estate  and  did  not  indicate  an  intention 
to  permit  her  to  dispose  of  a  greater  es- 
tate than  she  possessed.  Id.  Where  parents 
conveyed  to  their  children,  reserving  a  life 
estate,  by  deed  providing  that  if  any  of  the 
children  should  die  without  heirs  of  their 
body  the  land  received  should  revert  to  the 
survivors,  held  not  to  create  a  life  estate  nor 
defeasible  fee  in  the  children,  but  to  pass 
the  title  to  any  child  dying  without  issue 
during  the  lives  of  the  grantors  to  the  sur- 
vivors. Cosby  V.  Newby,  30  Ky.  L.  R.  1375, 
101  S.  W.  306.  A  deed  to  a  trustee  reserving 
to  the  grantor  the  net  profits  of  the  land 
during  life  as  well  as  absolute  power  of 
disposition,  and  directing  the  trustee  to  con- 
vey to  such  persons  as  the  grantor  may  de- 
signate, and  upon  his  death  to  convey  the 
residue  to  certain  persons,  held  the  grantor 
retained  an  equitable  estate  in  fee.  Meyer 
V.  Barnett,  60  W.  Va.  467,  56  S.  E.  206.  Deed 
to  Y  "her  and  her  cliildren  and  her  assigns 
forever,"  with  warranty,  Y  having  had  no 
children,  held  to  convey  a  conditional  fee  to  Y 
and  a  deed  from  her  and  her  grantee  to  an- 
other passes  the  fee.  Dillard  v.  Yarboro  [S 
C]  57  S.  E.  841.  Where  land  was  conveyed 
to  a  married  woman  for  life,  remainder  to  her 
children,  at  the  death  of  the  mother  the  in- 
terest of  the  children  became  vested.  May 
V.  May,  29  Ky.  L.  R.  1033,  96  S.  V\'.  840. 
Where  a  wife  advanced  the  principal  part 
of  the  consideration  and  it  was  understood 
that  the  husband  and  wife  should  have  a 
life  estate  and  their  child  a  remainder,  and 
sucla  a  deed  was  delivered  but  never  re- 
corded, a  deed  made  by  the  grantor  to  the 
wife  for  life,  remainder  to  the  child,  after 
the  husband's  death,  should  not  be  set  aside, 
the  former  deed  being  lost.  Noble  v.  Noble, 
30  Ky.  L.   R.   629,   99  S.   W.   339. 

62.  Where  the  granting  clause  described 
certain  land  and  continued  "and  the  said 
party   of  the   second  part  is  hereby  granted 
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greater  estate  than  the  gvantor  has,"^  nor  no  more  land  "^  nor  other  interests  than  it 
purports  to  convev,''''  nor  does  it  pass  a  mere  chose  in  action  arising  out  of  the  land.*^^ 
It  is  generally  provided  hv  statute  that  fee  tail  estates  are  converted  into  fee  sim- 
ple ®'  or  life  estates  onl}--,^^  but  to  warrant  the  application  of  such  statutes  the  instru- 
ment must  fall  within  their  terms.*'^  Under  the  rule  in  Shelley's  Case  a  deed  to  one 
for  life,  remainder  to  his  heirs,  creates  a  fee  in  the  first  takenJ*'  A  warranty  deed 
passes  title  subsequently  acquired  by  the  grantor,"'^  but  a  deed  containing  no  cove- 


free  access  to  a  certain  mineral  spring." 
held  the  grant  of  access  to  the  spring  was 
as  much  a  part  of  the  deed  as  if  mentioned 
In  the  granting  clause.  An  instrument 
granting  "the  sole  and  exclusive  right  and 
privilege  to  operate  for  all  purposes  under 
the  franchise"  transfers  the  franchise  and 
not  a  mere  right  under  it.  In  re  Long  Acre 
Light  &  Power  Co.,  117  App.  Div.  80,  102  N. 
Y.  S.  242.  A  deed  purporting  to  convey  one- 
half  of  a  government  quarter  section  of  land 
that  has  not  been  previously  subdivided  by 
plat  or  survey  or  otherwise  is  operative  as  a 
conveyance  of  a  quantitative  half  of  the 
tract  without  regard  to  the  rules  of  the 
Federal  land  department  with  reference  to 
the  subdivision  of  such  tracts.  Kirkpatrick 
v.  Schaal  [Xeb.]  110  K.  W.  730.  Where  from 
all  the  circumstances  it  appears  that  it  was 
the  intention  to  sell  all  the  property  of  suc- 
cession, it  will  be  held  to  have  passed  though 
the  description  according  to  plats  and  maps 
omitted  a  portion  of  it.  Chaffe  v.  Minden 
Lumber  Co.,   118  La.  753,  43  So.  397. 

63.  A  deed  conveying  all  the  grantor's 
right,  title,  and  Interest  is  satisfied  by  a  life 
estate.  Rich  v.  Victoria  Copper  Min.  Co. 
[C.  C.  A.]    147   P.   380. 

64.  A  deed  of  one-third  of  a  league,  the 
head  right  of  the  grantor,  does  not  include 
any  part  of  a  league  donated  to  the  grantor 
by  the  legislature.  Wright  v.  Nona  Mills 
Co.  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  620,  98 
S.  W.  917.  A  deed  executed  in  1854  of  a 
league  and  labor  of  land  donated  to  the 
grantor  for  losses  suffered  during  the  Mexi- 
can invasion  does  not  include  a  league  do- 
nated the  grantor  in  1858  because  of  wounds 
received  in  the  service  of  the  republic  of 
Texas.  Id.  That  a  grantor  was  wounded  in 
tlie  service  of  tlie  Republic  of  Texas  is  no 
evidence  that  a  league  of  land  claimed  to 
have  been  Included  in  his  deed  of  1854 
then  belonged  to  him  by  virtue  of  Laws  1837, 
p.  93,  providing  that  persons  permanently 
wounded  in  such  service  were  entitled  to 
land,  where  the  extent  of  his  injuries  did 
not  appear.     Id. 

65.  A  quitclaim  deed  by  one  partner  of 
all  interest  of  the  partnership  conveys  only 
the  interest  of  the  partner  wlio  executes 
tl;e  deed.  Jackson  v.  Gunton  [Pa.]  67  A.  467. 
Where  one  as  heir  of  lier  father  deeded  lier 
Interest  as  such  heir  in  certain  property  the 
deed  did  not  pass  lier  interest  as  heir  of  her 
riotlier.  West  v.  Hermann  [Tex.  Civ.  App.] 
104  S.  W.  428.  Deeds  from  a  person  as  heir 
of  her  parents  held  not  to  pass  any  interest 
In  the  lands  acquired  by  her  as  heir  of  her 
brothers  and  sisters.  Id.  A  deed  releasing 
a  railroad  company  from  all  claims  for  dam- 
ages to  property  occasioned  by  construction 
and  operation  of  its  tracks  in  tlie  street  does 
tiot  release  damages  caused  by  surface 
water  flowing  onto  the  premises  because  of 
a  change  of  grade.     Yazoo  &  M.  V.  R.  Co.   v. 


Smith  [Miss.]  43  So.  611.  A  provision  in  a 
deed  tliat  it  is  subject  to  all  railroad  rights 
of  way  of  all  railroads  "now  located  over 
said  lands"  does  not  confer  riglits  on  a 
company  wliich  was  a  mere  trespasser. 
Clak  V.  Wabash  R.  Co.,  132  Iowa,  11,  109  N. 
W.  309. 

66.  The  riglit  to  damages  in  eminent 
domain  where  property  is  taken  for  street 
purposes  at  once  accrues  to  tlie  owner  and 
does  not  pass  by  a  deed,  though  the  amount 
is  not  ascertained  until  after  the  deed  is 
executed.  In  re  Trinity  Avenue  of  New 
York,  116  App.  Div.  252,  101  N.  Y.  S.  613; 
Harris  v.  Kingston  Realty  Co.,  116  App.  Div. 
701,  101  N.  Y.  S.  1104;  Black  v.  Skinner  Mfg. 
Co.    [Fla.]    43  So.  919. 

67.  A  conveyance  from  husband  to  wife 
"and  tlie  heirs  of  her  body  begotten  by  me." 
creates  an  estate  tail  which  is  by  Shannon's 
Code,  §  3673,  converted  into  a  fee.  Speight 
V.  Askins    [Tenn.]    102   S.  W.   74. 

68.  Under  a  statute  converting  fees  tail 
into  life  estates,  a  deed  to  one  for  life  re- 
mainder to  heirs  of  her  body,  and  she  had 
two  children,  one  who  died  in  infancy  and 
another  who  survived  her,  the  surviving 
child  took  a  fee.  Dick  v.  Ricker,  222  111. 
413,  78  N.  E.  823.  Under  Ky.  St.,  §  2345,  pro- 
viding that  where  there  is  a  limitation  over 
to  bodily  heirs  or  descendants  the  first 
taker  takes  but  a  life  estate,  a  deed  to  one 
for  life,  remainder  to  bodily  heirs  or  near- 
est blood,  gives  tlie  father  but  a  life  estate 
and  his  only  child  could  not  convey  a  fee 
during  his  father's  lifetime.  Clubb  v.  King, 
30  Ky.  L.  R.  830,  99  S.  W.  935. 

69.  Deed  from  parent  to  children  during 
their  natural  lives  without  power  to  alien- 
ate, remainder  to  their  bodily  heirs,  held  to 
give  the  first  takers  a  life  estate  and  not  a 
fee  tail  which  was  converted  into  a  fee  by 
Ky.  St.  §  2343.  Jones  v.  Carlin,  29  Ky.  L.  R. 
1077,   96  S.  W.  885. 

70.  In  a  deed  to  a  man  and  wife  "for  their 
joint  lives  and  for  the  life  of  the  survivor  of 
them"  and  "to  their  joint  heirs,"  the  use  of 
the  word  "joint"  before  "heirs"  does  not 
render  the  rule  in  Shelleys  Case  Inapplicable 
as  designating  who  is  to  take  after  the 
termination  of  the  life  estates.  Waller  v. 
Pollitt,  104  Md.  172,  64  A.  1040.  A  deed 
showing  'that  the  grantor  intended  that  the 
grantee  should  hold  the  legal  title  with 
power  to  convey  it  after  her  youngest  child 
should  attain  the  age  of  21  years  and  con- 
taining a  limitation  over,  held  not  within 
the  rule  in  Shelley's  Case,  but  to  give  the 
children  a  remainder.  Berry  v.  Spivey 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  11,  97  S.  W. 
511. 

71.  Under  the  rule  that  a  conveyance  of  a 
fee  implies  a  covenant  of  freedom  from  in- 
cumbrances, a  title  procured  bj'  the  grantor 
on  foreclosure  of  a  mortgage  given  by 
them    inures   to   the   benefit  of   their   grantee. 
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nants  of  warranty  does  not.'^  A  confirmatory  deed  passes  no  estate  not  included  in 
the  original.'^  Where  a  deed  contains  a  void  limitation  on  his  power  of  alienation,  the 
grantee  takes  a  fee."*  As  to  whether  a  deed  signed  l)y  one  not  described  as  grantor 
passes  liis  estate,  there  is  a  conflict  of  authority.'^  A  grantee  takes  subject  to  the 
conditions  expressed  in  the  deed.'^  A  reference  to  streets  for  the  purpose  of  bound- 
ary is  not  a  claim  of  title  to  the  streets.'^  At  common  law  the  word  'lieirs"  was  neces- 
sary in  order  to  pass  a  fee,'^  but  in  some  states  a  fee  may  pass  without  the  use  of 
such  term.'^  Words  of  succession  are  not  necessary  to  the  granting  of  a  fee  to  the 
state.^*'  In  Arkansas  a  deed  to  two  or  more  creates  a  tenancy  in  common.^^  Parol 
evidence  is  not  admissible  to  limit  the  estate  conveyed,^^  but  evidence  of  the  conduct 
of  the  parties  is  admissible  to  show  a  verbal  reservation  of  a  growing  crop.^* 
A  reservation  ^*  is  the  creation  of  some  new  right  issuing  out  of  the  thing 
granted  which  did  not  exist  before  as  an  independent  right.^^   An  exception  withholds 


Lowry  v.  Carter  [Tex.  Civ.  App.]  102  S.  W. 
930.  A  conveyance  containing  covenants  of 
warranty  and  against  incumbrances  estops 
tlie  grantor  from  afterward  enforcing  a 
mortgage,  unless  subsequent  grantees  con- 
vey subject  to  mortgage,  tlaereby  setting  of 
one  estoppel  against  another.  Tappan  v. 
Huntington,   97  Minn.   31,   106  N.   W.   9S. 

72.  Rich  V.  Victoria  Cooper  Min.  Co.  [C.  C. 
A.]   147  F.  3S0. 

73.  A  quitclaim  deed  given  for  the  pur- 
pose of  releasing  a  vendor's  lien,  lield  in- 
sufficient to  pass  title  to  lots  described 
therein  which  were  not  described  in  tlie  orig- 
inal deed.  Sanborn  v.  Crowdus  Bros.  &  Co. 
[Tex.]  102  S.  W.  719.  Quitclaim  deed  dis- 
charging a  vendor's  lien  held  sufficient  to 
pass  title  to  lots  therein  described  but  not 
described  by  the  first  deed.  Sanborn  v. 
Crowdus  Bros.  &  Co.  [Tex.  Civ.  App.]  99 
S.   T\^    444. 

74.  Suspending  power  of  alienation  for  21 
years  is  void.  Booker  v.  Booker,  104  N.  Y.  S. 
21 

75.  The  signing  of  a  deed  by  one  who  is 
not  mentioned  or  described  in  the  body  of 
the  instrument  as  a  grantor  has  no  effect 
to  convey  such  party's  estate.  Jason  v. 
Johnson  [N.  J.  Err.  &  App.]  67  A.  42.  One 
who  signs,  seals,  and  delivers  a  deed,  though 
not  named  as  grantor,  is  bound  as  grantor 
and  the  deed  conveys  his  estate.  Sterling 
V.  Park  [Ga.]   58  S.  E.  828. 

76.  "Where  one  conveyed  to  a  drainage 
district  with  condition  that  the  grantee 
maintain  a  ditch  and  levee  to  protect  other 
lands  of  the  grantor,  such  deed  wlien  ac- 
cepted becomes  a  valid  contract  between 
the  parties,  and  the  grantee  takes  the  land 
burdened  with  the  provisions  of  the  deed. 
Sanitary  Dist.  of  Chicago  v.  Martin,  227  111. 
260,  81  N.  E.  417.  Where  the  grantee  failed 
to  perform  such  conditions  and  the  grantor's 
remaining  land  was  flooded,  he  was  entitled 
to  damages.  Id.  One  who  purchases  an  equi- 
table fee  subject  to  be  divested  by  the  death 
of  the  grantor  prior  to  that  of  the  life  tenant 
takes  subject  to  such  contingency.  Clay  v. 
Chenault,  29  Ky.  L.  R.  1085,   96  S.  W.  1125. 

77.  Where  conveyances  of  lots  on  both 
sides  of  an  abandoned  street  which  had 
never  been  opened  refer  to  it  and  lots  are 
bounded  by  the  center  and  side  of  it.  such 
description  is  for  the  purposes  of  boundary 
only  and  not  a  claim  of  the  streets.  Lew- 
isohn  v.  Lansing  Co.,  51  Misc.  274,  100  N.  Y. 
S.  1077. 


78.  No  estate  of  inheritance  is  created 
by  a  deed  which  mentions  heirs  only  in  the 
warranty  clause.  Wilson  v.  Garland  [S.  C.J 
57  S.  E.  728. 

79.  A  deed  to  a  grantee  "his  children  and 
assigns  forever"  conveys  a  fee  under  Rev. 
St.  1899,  §  4590.  Tygard  v.  Hartwell.  204  Mo. 
200,  102  S.  W.  989.  The  use  of  the  word 
"heirs"  or  other  words  of  perpetuity  in  a 
trust  deed  are  not  necessary  to  vest  a  fee 
simple  title  in  a  trustee  where  the  face 
of  the  deed  discloses  a  purpose  to  grant 
power  of  sale  to  the  trustee.  Vaughan  v. 
Zitscher,  4  Ohio  N.  P.  (N.  S.)  90.  The  omis- 
sion to  name  successors  in  a  trust  deed  is 
without  significance  so  far  as  sales  by  the 
original  trustee  are  concerned,  and  should  a 
new  trustee  be  appointed  lie  can  be  empow- 
ered to  carry  out  the  purpose  of  the  trust 
so  far  as  is  found  necessary.     Id. 

80.  A  deed  to  the  Territory  of  Washing- 
ton did  not  require  words  of  succession  in 
order  to  pass  a  fee,  because  it  was  to  the 
government  which  has  an  uninterrupted 
existence,  though  the  form  was  changed 
from  territory  to  state.  Sylvester  v.  State 
[TVash.]    91    P.    15. 

SI.  Kirby's  Dig.  §  739,  expressly  provides 
that  an  estate  granted  to  two  or  more  per- 
sons is  deemed  to  create  a  tenancy  in  com- 
mon unless  expressly  declared  otherwise. 
Lester  v.  Kirtley   [Ark.]   104  S.  W.  213. 

82.  When  a  deed  is  broad  enough  to  in- 
clude growing  crops,  parol  evidence  is  not 
admissible  to  deny  or  contradict  its  terms. 
Carter  v.  Childress  [Tex.  Civ.  App.]  99  S.  W. 
714. 

83.  Where  a  deed  was  sufficient  to  carry 
title  to  crops,  the  fact  that  the  grantee 
permitted  the  grantor  to  cut  a  crop  and  then 
offered  to  buy  it  was  admissible  to  explain 
the  conduct  of  the  parties  and  rebut  the 
grantee's  claim  to  the  crop.  Carter  v. 
Childress  [Tex.  Civ.  App.]  99  S.  W.  714. 
Where  a  deed  was  broad  enough  to  include  a 
growing  crop  but  the  grantee  permitted  the 
grantor  to  cut  it  and  then  offered  to  buy 
it,  whether  there  was  a  verbal  contract 
reserving  the  crop  was  for  the  jury.     Id. 

84.  See   7  C.  L.   1118. 

85.  Edwards  v.  Brusha,  18  Okl.  234,  90 
P.  727.  A  provision  in  a  deed  conveying  land 
by  metes  and  bounds,  reserving  certain 
strips  of  land  for  street  purposes,  creates 
a  reservation  and  the  fee  passes  to  the 
grantor.  Id.  Where  a  grantor  reserved 
out  of  a  tract  conveyed  to  a  cemetery  asso- 
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from  the  operation  of  the  deed  some  part  of  the  estate  which  would  otherwise  pass.^® 
A  reservation  cannot  be  made  to  a  stranger  to  the  title.*^  A  reservation  or  exception 
is  to  be  construed  in  favor  of  the  grantor.^^  An  exception  which  refers  to  certain 
conveyances  wliich  in  fact  exist  is  sufficiently  certain.^* 

Conditions  and  restrictions.^'^ — The  law  favors  the  present  vesting  of  estates  and 
will  lean  to  a  construction  which  makes  a  condition  subsequent  rather  than 
precedent. ^^  If  the  act  upon  which  the  estate  depends  must  be  performed 
before  the  estate  can  vest,  it  is  a  common  precedent,®-  but  if  the  performance 
of  tlie  act  does  not  necessarily  precede  the  vesting  of  title  but  may  accompany 
or  follow  it,  it  is  a  condition  subsequent. °^  Conditions  subsequent  °*  are  not  fa- 
vored ®^  and  must  be  created  by  express  terras,®^  and  if  it  is  doubtful  whether  terms 
used  create  a  condition  or  covenant,  they  will  be  construed  as  creating  the  latter,®^ 


ciation  a  certain  lot  for  burial  purposes, 
sucli  lot  was  not  a  part  of  his  estate  sub- 
ject to  partition  among  his  heirs.  Sharp  v. 
Sharp,   148  Mich.   278,   111  N.  W.   767.     Where 


within  five  years  is  a  condition  subsequent 
and  not  precedent.  Wilmore  Coal  Co.  v. 
Brown,   147   P.   931. 

92.     Spies  V.  Arvondale  &  C.   R.   Co.,   60   W. 


at  the  time  of  execution  of  a  deed  all  rights    Va.    389,    55    S.    E.    464.      Where    a    deed    was 
of  the   owner  of  a  ditch  across  tlie  property    executed  to   one  upon  her  agreement  to   pay 


had  been  terminated,  a  provision  reserving 
sucli  rights  was  neither  an  exception  nor 
reservation.  Burlington  &  C.  R.  Co.  v.  Colo- 
rado Eastern  R.  Co.  [Colo.]  88  P.  154.  Ex- 
ception in  a  deed  held  not  a  reservation  to 
grantor  but  a  disavowal  of  title  to  the  ex- 
cepted land.     Kran  v.  Case,  123  111.  App.  214. 

86.  Edwards  v.  Brusha,  18  Okl.  234,  90 
P.  727;  Spencer  v.  Wabash  R.  Co.,  132  Iowa, 
129,  109  N.  W.  453.  It  differs  from  a  reserva- 
tion in  that  the  latter  creates  a  new  right  is- 
suing out  of  tlie  thing  granted  wliich  did  not 
exist  before  as  an  independent  right.  Id.  A 
reservation  of  all  standing  timber,  with  a 
riglit  to  remove  it  within  40  years  held  an 
exception  of  such  timber  whicli  passed  to 
his  heirs  and  they  must  remove  it  witiiin 
the  period  prescribed.  Williams  v.  Jones 
[Wis.]  Ill  N.  W.  505.  T\^here  a  railroad 
right  of  way  was  excepted,  on  abandon- 
ment of  the  road,  the  land  reverted  to  the 
grantor  and  not  to  the  grantee.  Hall  v.  Wa- 
bash R.  Co.,  133  Iowa,  714,  110  N.  W.  1039. 

87.  Reservation  of  rent  held  void.  In  re 
Palin  [R.  I.]  65  A.  282;  Brace  v.  Van  Eps 
[S.  D.]  109  N.  W.  147;  Edwards  v.  Brusha,  18 
Okl.   234,   90  P.   727. 

88.  Pavkovich  v.  Southern  Pac.  R.  Co. 
[Cal.]    87   P.   1097 

cupied  by  a  railroad  as  a  right  of  way,  ex- 
cepts the  soil  itself  and  not  merely  an  ease- 
ment.    Hall  V.  Wabash  R.  Co.,  133  Iowa,  714, 


a  certain  sum  witliin  a  certain  time,  the 
payment  of  such  sum  was  not  a  condition 
precedent  to  vesting  of  title.  Mackey  v. 
Kerwin,    222    111.    371,    78    N.    E.    817. 

93.  Spies  v.  Arvondale  &  C.  R.  Co.,  60  W. 
Va.  389,  55  S.  E.  464. 

94.  Conveyance  construed  and  lield  upon 
condition  subsequent  tliat  the  grantee  and 
his  heirs  should  build  and  forever  maintain 
a  line  fence.  McCue  v.  Barrett,  99  Minn.  352, 
109  N.  W.  594.  A  conveyance  in  trust  to  the 
use  of  the  preacher  who  shall  preside  at  a 
certain  church  and  for  no  other  purpose, 
the  land  to  revert  if  otherwise  used,  is  upon 
condition  subsequent.  Wliite  v.  Britton,  75 
S.  C.  428,  56  S.  E.  232.  A  provision  that  the 
grantee  should  pay  a  certain  annual  sum  to 
tlie  grantor  for  life  and  on  failure  to  do  so 
tiie  deed  should  be  void  held  a  condition  sub- 
sequent upon  a  breacli  of  which  title  re- 
vested in  the  grantor  free  from  a  mortgage 
executed  by  the  grantee.  Minneapolis 
Thresliing  Macli.  Co.  v.  Hanson  [Minn.]  112 
N.  W.  217. 

8.5.  An  expressed  term  will  not  be  held 
to  impart  such  a  condition.  Wilmore  Coal 
Co.    v.    Brown,    147    F.    931. 

96.     A    conveyance    to    a    city    of    land    for 


.  ^.  ^  ,      ^  park  purposes  on  condition  that  the  premises 

An   exception   of  land  oc-  j  should    be    held   for    no   other    purposes    is    in 

trust   and    not    upon    condition    and    may   not 

be  recovered  on   the  ground  that  it  was  not 

so  used  within  a  reasonable  time.     Ashuelot 


110   N.   W.    1039.     A   deed   to   a   tract   of  land  |  ^.^t.  Bank  v.  Keene  [N.  H.]  65  A.  82  6.     A  pro- 


reserving  timber  held  to  reserve  to  the 
grantor  all  dead  timber  suitable  for  saw- 
mill purposes,  except  so  much  thereof  as  was 
necessary  for  plantation  purposes  which 
passed  to  the  grantee.  A  reservation  of  a 
life  estate  in  th'e  grantor  does  not  give  him 
power  to  sell  growing  timber.  Gulf  Red 
Cedar  Lumber  Co.  v.  Crenshaw  [Ala.]  42  So. 
564. 

89.  Clause  excepting  portions  of  premises 
conveyed  by  four  certain  persons  held  to 
include  land  conveyed  by  an  unrecorded 
deed.  Sanford  v.  Stilwell,  101  Me.  466,  64 
A.    843. 

90.  See  7  C.  L.  1119. 

91.  Spies  V.  Arvondale  &  C.  R.  Co.,  60  W. 
Va.  389,  55  S.  E.  464.  A  condition  in  a  grant 
of  underlying  coal  that  it  should  be  void 
unless   a  iHiilroad  was   built   into   the   region 


vision  that  upon  final  abandonment  of  a 
right  of  way  over  the  premises  the  rights 
granted  should  revert  to  the  grantors  should 
be  construed  as  a  limitation  and  not  a  con- 
dition subsequent,  and  upon  happening  of 
the  contingency  the  use  of  the  property 
vested  in  the  owner  of  the  fee  without  re- 
entry. Burlington  &  Co.  R.  Co.  v.  Colorado 
Eastern   R.   Co.    [Colo.]    88   P.   154. 

97.  A  provision  that  the  grantees  shall 
not  permit  the  property  to  be  used  as  a 
cemetery  is  a  covenant  and  not  a  condition 
subsequent.  St.  Peter's  Church  v.  Bragaw, 
144  N.  C.  126,  56  S.  E.  699.  A  provision  in  a 
deed  of  a  right  of  way  requiring  a  station 
house  to  be  erected  and  all  trains  stopped 
at  a  certain  place  held  a  covenant  and  not 
a  condition.  Minard  v.  Delaware  etc.,  R.  C<?. 
[C.   C.   A.]    153    F.    578. 
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but  where  the  intent  of  the  parties  is  clear,  their  rights  are  determined  and  enforced 
as  in  other  contracts.''^  Conditions  subsequent  are  to  be  strictly  construed  against 
the  grantor/^  and  will  not  be  enforced  if  in  the  nature  of  a  penalty  ^  without  allow- 
ing the  grantee  a  reasonable  time  within  which  to  perform,-  and  nothing  will  be  held 
to  constitute  a  breach  of  such  condition  which  is  not  a  clear  violation  of  its  terms,^ 
a  forfeiture  for  breach  of  condition  subsequent  may  be  waived  by  acts  as  well  as  by 
express  agreement,^  and  where  once  waived  the  grantor  cannot  again  take  advantage 
of  it.^  x^n  estate  upon  condition  subsequent  is  not  defeated  by  mere  breach  of  the 
condition,  but  such  breach  must  be  followed  by  re-entry,'^  and  re-entry  can  he  made 
only  by  the  grantor  or  his  privies  in  blood.^  The  question  of  method  of  forfeiture 
for  breach  of  condition  subsequent  can  be  taken  advantage  of  by  the  grantee  only.« 

Restrictions.^ 

Extinguishment  of  rights}^ — Though  delivery  back  of  an  unrecorded  deed  does 
not  affect  the  legal  title,  yet  where  it  is  done  with  intention  that  it  be  destroyed  and 
for  the  purpose  of  revesting  title,  it  passes  the  equitable  title.^^ 


99    Minn.    352,    109 

for    forfeiture    for 

strictly    construed 

Richter  v.  Distel- 


98.  "Where  a  grantee  forfeited  land  by 
breach  of  condition  subsequent  to  paying 
the  grantor  an  annual  sum,  he  could  after 
default  and  re-enlry  by  the  grantor  establish 
a  mortgage  lien  by  making  payments  past 
due.  Minneapolis  Threshing  Macli  Co.  v. 
Hansen  [Minn.]  112  N.  W.  217.  Where  a 
state  held  a  deed  from  a  certain  person 
and  secured  another  deed  from  his  heirs  re- 
citing tliat  unless  the  land  remain  as  a 
capitol  site  the  deed  should  be  void,  it  is 
estopped  to  assert  that  it  liolds  under  differ- 
ent tenure  from  that  expressed  in  the  later 
deed.  Sylvester  v.  State  [Wash.]  91  P.  15. 
A  conveyance  on  condition  subsequent  is 
in  legal  effect  a  conveyance  of  an  abso- 
lute title  with  a  mortgage  back.  Ordway 
v.  Farrow,  79  Vt.  192,  6.4  A.  1116.  Where 
land  is  conveyed  for  railroad  purposes  only 
the  grantor  could  recover  a  part  of  the  land 
abandoned.  Mobile,  etc.,  R.  Co.  v.  Kamper, 
88  Miss.   817,   41   So.   513. 

99.  McCue  v.  Barrett, 
N.  W.  594.  Provisions 
breach  of  condition  are 
and  viewed  witli  disfavor 
hurst,   116  App.  Div.  269,  101  X.  Y.  S.  634. 

1.  A  provision  for  forfeiture  in  case  of 
failure  to  comply  w^ith  a  building  restric- 
tion is  a  penalty  and  is  not  enforceable. 
Klasener  v.  Robinson,  30  Ky.  L.  R.  1032,  100 
S.   W.    255. 

2.  Where  a  deed  is  upon  condition  subse- 
quent that  the  grantee  must  remove  timber 
within  three  years,  a  forfeiture  will  not  be 
decreed  but  the  grantee  will  be  allowed  a 
reasonable  time  to  perform  after  the  expira- 
tion of  the  period.  Ordvv'ay  v.  Farrow, 
79. Vt.    192,    64   A.    1116. 

3.  Where  land  was  conveyed  "for  railroad 
purposes  only,"  the  grantor  could  not  have 
the  deed  canceled  on  the  ground  tiiat  it 
was  understood  tliat  a  main  line  would  be 
located  on  the  land  and  it  was  used  for  a 
branch  line.  Mobile,  etc.,  R  Co.  v.  Kam- 
per, 88  Miss.  817,  41  So.  513.  A  condition  in 
a  deed  to  underlying  coal  tliat  the  grant 
should  be  void  "if  a  railroad  be  not  com- 
menced within  five  years  from  date"  is  satis- 
fied by  a  road  constructed)  close  enough  to 
the  coal  fields  to  carry  the'  coal  to  market. 
Wilmore  Coal  Co.  v.  Brown,  147  F.  931.  A 
condition   subsequent   tliat   the   land   shall   be 


occupied  only  by  the  pastor  of  a  certain 
church  is  not  breached  by  an  offer  by  one 
of  the  trustees,  to  sell,  nor  by  the  fact  that 
it  is  occupied  by  the  pastor  of  another  church, 
the  church  having  been  attached  to  another 
circuit  having  a  parsonage  and  the  occupa- 
tion being  only  temporary.  White  v.  Brit- 
ton,  75  S.  C.  428,  56  S.  E.  232.  A  provision 
that  in  case  the  grantees  abandoned  the 
property  it  should  revert  is  not  violated  by 
a  sale  of  the  property  by  the  grantee.  St. 
Peter's  Church  v.  Bragaw,  144  X.  C.  126,  56 
S.  E.  688.  A  provision  for  forfeiture  in  case 
a  certain  class  of  building  is  erected  on 
the  tract  is  equivalent  to  a  provision  for 
re-entry  by  the  grantor.  Richter  v.  Distel- 
hurst,  116  App.  Div.  269,  101  X.  Y.  S.  634.  .4 
provision  for  re-entry  on  breach  of  condi- 
tion subsequent  must  be  based  on  a  con- 
sideration.     Id. 

4.  Forfeiture  for  breach  of  condition 
subsequent  to  build  and  maintain  a  lina 
fence  held  waived  where  it  was  removed 
and  remained  down  for  12  years.  McCue  v. 
Barrett,  99  Minn.  352,  109  N.  W.  594.  The 
right  to  claim  a  forfeiture  for  failure  ta 
maintain  a  school  building  on  certain  land 
is  waived  where  after  the  school  building 
was  removed  for  seven  years  the  grantor 
permitted  it  to  be  relocated  on  the  land. 
Trustees  of  Common  School  Dist.  Xo.  7  v 
Patrick   [Ky.]    102   S.  W.   237. 

5.  McCue  v.  Barrett,  99  Minn.  352,  109  N. 
W.   594. 

6.  White  V.  Britton,  75  S.  C.  428,  56  S.  E 
232. 

7.  A  condition  subsequent  inures  only  ta 
the  benefit  of  the  grantor  and  his  privies  in 
blood.  TVilmore  Coal  Co.  v.  Brown,  147  F, 
931.  Where  a  provision  in  a  deed  executed 
by  trustees  provided  for  forfeiture  foi 
breach  of  condition,  it  could  not  be  con- 
strued to  authorize  re-entry  by  heirs  of  the 
trustees.  Richter  v.  Distelhurst,  116  App. 
Div.   269,   101  X.  Y.   S.   634. 

S.  Xot  by  a  lienor.  Mosca  Town  Co.  v. 
Wellington    [Colo.]    89  P.   783. 

9.  See  7  C.  L.  1121.  See,  also,  Buildings 
and  Building  Restrictions,  9  C.  L.  441. 

10.  See   7  C.  L.   1121. 

11.  Grossman  v.  Keister,  223  111.  09,  79  N. 
E.    58. 
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§  1.     Elements  ana  Indicia  of  Default  (9fi0). 
S  2       I'roeoiliire   ou   Defaultj   Tukinj;-  Jiiilg;- 
nient    (961). 


§  3.  Opening  Defaults  (061).  Appeal 
(963). 

§  4.  Operation  an«l  EITect  of  Default  and 
Proof  of  Daninge.s   <y«3). 


§  1.  Elements  and  indicia  of  default}'^ — A  default  is  the  failure  of  a  party  to 
an  action  to  take  some  step  therein  required  of  law,  such  as  the  failure  to  plead  ^* 
within  the  statutory  time  ^*  or  an  extension  thereof/^  in  the  first  instance  or  after 
the  original  pleading  has  been  stricken  out.^^  Likewise,  the  failure  to  file  a  plead- 
ing ^'  or  to  call  the  court's  attention  to  a  pleading  filcd.^^  may  place  a  party  in  de- 
fault. Before  one  can  be  in  default,  however,  he  must  be  under  a  legal  duty  to  act^ 
hence  the  court  must  have  acquired  jurisdiction  ^^  by  valid  process  ^^  legally  served.-^ 
Where  issue  has  been  joined,  mere  failure  to  be  present  at  the  trial  thereof,--  or  to 
present  evidence  thereon,^^  does  not  generally  put  a  party  in  default,  although  the 
contrary  is  held  in  Xew  York.-*  A  case  may  be  noticed  for  trial  before  the  expira- 
tion of  the  time  within  which  defendant  may  amend  his  answer,  and  a  default 


12.  See   7   C.  L.   1122. 

13.  Presence  of  defendant  on  answer  day 
in  court  of  Coffeyville  without  answering 
does  not  prevent  default.  Stockman  v.  Wil- 
liams [Kan.]  91  P.  64.  Where  answer  is  re- 
turned under  Code  Civ.  Proc.  §  52  8,  because 
of  insufficient  verification,  defendant  lias 
reasonable  time  to  cure  defect,  and  default 
judgment  entered  within  three  liours  is  pre- 
mature. Rosenthal  v.  Cohn,  105  N.  Y.  S.  943. 
Where  complaint  alleges  sale  which  was 
denied  and  defendant  avers  by  counterclaim 
that  goods  were  shipped  to  be  sold  on  com- 
mission and  demands  judgment  for  sale 
price  less  commissions,  complaint  puts  an- 
swer in  issue  so  that  plaintiff  is  not  in  de- 
fault. Tillingliast  v.  Providence  Cotton 
Mills,  143  N.  C.  268,  55  S.  E.  621.  Motion  for 
default  against  defendants  for  failing  to 
answer  within  statutory  period  cannot  be 
sustained  where  not  made  until  after  defend- 
ants have  filed  meritorious  motion  to  make 
complaint  more  certain.  Washington  Dredg- 
ing &  Improvement  Co.  v.  Cannel  Coal  Co. 
[Wash.]    88   P.   836. 

14.  Rule  of  couit  of  common  pleas, 
adopted  under  Act  April  22,  1889  (P.  L.  41), 
providing  that  judgment  in  assumpsit  may 
be  entered  on  failure  of  defendant  to  plead 
within  15  days  after  return  day,  etc.,  held 
not  in  conflict  with  act  May  25,  1887  (P.  L. 
271).  Johnson  v.  Royal  Ins.  Co.  of  Liverpool 
[Pa.]    67  A.  749. 

15.  Where  court  permits  untimely  filing 
of  pleading,  default  cannot  thereafter  be 
entered.  Tillinghast  v.  Providence  Cotton 
Mills,  143  N.  C.  268,  55  S.  E.  621.  Where 
court  strikes  answer  to  interrogatories  sub- 
mitted under  Ballinger's  Ann.  Cod%.  St.  § 
6009,  and  demands  a  more  specific  answer,  he 
should  fix  time  for  filing  same  so  as  to  fix 
time  of  default.  Lawson  v.  Black  Diamond 
Coal    Min.    Co.    [Wash.]    86    P.    1120. 

16.  Where  answer  is  stricken  out  as 
"sham  and  unverified"  and  defendant  elects 
to  stand  thereon  he  may  be  adjudged  in  de- 
fault and  judgment  entered  without  specific 
ruling  on  motion  for  security  for  costs. 
Pilant  V.  Hirsch  &  Co.   [N.  M.]   88  P.  1129. 

17.  ^'n<ier  Rev.  St.  1898,  §  2999,  providing 
that  pleadings  subsequent  to  complaint  must 


be  filed  with  clerk  and  copy  thereof  served 
on  adverse  party  or  attorney,  service  on  at- 
torney by  leaving  copy  of  demurrer  at  resi- 
dence and  mailing  of  original  to  clerk  at 
time  when  it  could  not  reach  him  within 
time  for  filing  does  not  prevent  default. 
Cutler  V.  Haycock   [Utah]    90  P.  897. 

18.  Bartlett  v.  Jones  "Co.  [Tex.  Civ.  App.J 
103   S.W.   705. 

19.  Where  court  had  jurisdiction  of  sub- 
ject-matter and  record  recited  that  defend- 
ant appeared  by  counsel  and  moved  to  dis- 
miss cause  and  that  default  was  entered  for 
failure  to  plead  as  required  by  rule,  court 
had  prima  facie  jurisdiction.  Everett  v. 
Wilson,   34  Colo.   476,  83  P.   211. 

20.  Under  Sayles'  Rev.  Civ.  St.  1897,  art. 
1214,  requiring  citation  to  command  officer 
to  summon  the  "defendant,"  citation  direct- 
ing that  agent  of  defendant  corporation  be 
summoned  is  insufficient.  Mutual  Life  Ins. 
Co.  V.  Uecker  [Tex.  Civ.  App.]  101  S.  W.  872. 
For  validity  of  process,  see  Process,  8  C.  L. 
1449. 

21.  Default  judgment  against  foreign  cor- 
poration based  on  service  upon  one  not  its 
agent  is  void.  National  Metal  Co.  v.  Greene 
Consol.  Copper  Co.  [Ariz.]  89  P.  535.  For 
service  of  process,   see  Process,   8  C.  L.   1449. 

22.  Leahy  v.  Wayne  Circuit  Judge,  144 
Mich.  304,  13  Det.  Leg.  N.  158,  107  N.  W.  1060. 
Plaintiff  must  prove  his  case.  First  Nat. 
Bank  v.  Sutton  Mercantile  Co.  [Neb.]  110  N. 
W.  306.  Where  defendant  filed  plea  to- 
jurisdiction  of  court  over  his  person  which, 
was  denied,  judgment  entered  on  trial 
thereof  is  not  by  default.  Davis  v.  Robinson 
[Mo.  App.]    102  S.  W.   1048. 

23.  Where  contestants  of  will  offer  no 
evidence,  there  is  no  default  as  to  them 
or  as  to  one  who  could  have  become  party 
but  did  not.  Seward  v.  Johnson,  27  R.  I.  396, 
62   A.   569. 

24.  Where,  on  day*  peremptorily  set  for 
trial,  court  had  before  it  unfinished  case  and 
another  ready  for  trial  and  which  was  tried, 
and  defendant's  counsel  was  engaged  In  su- 
preme court,  plaintiff  should  not  have  been 
allowed  to  take  an  inquest  until  case  was 
actually  called  for  trial.  Pierce,  B.  &  P.  Mfg. 
Co.  V.  Kleinfeld.  103  N.  Y.  S.  86. 
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created  thereby  stands  unless  defendant  amends.-^^  The  fih'ng  of  a  pleading  after  a 
default  has  been  taken  does  not  affect  the  same."*'  In  Washington  a  default  may  be 
interposed  for  failure  to  answer  material  ^^  interrogatories,  but  not  for  a  failure  to 
produce  documents  called  for.-^  A  default  judgment,  however,  cannot  be  entered 
unless  plaintiff's  pleadings  authorize  a  recovery.-^ 

§  2.  Proccdnre  on  default;  taHng  judgment.^^ — A  special  appearance  does 
not  entitle  defendant  to  notice  before  entry  of  default.^^  After  default  has  been 
duty  entered,^^  a  judgment  may  be  had  thereon  ^^  upon  legal  proof  of  jurisdictional 
facts,^*  and  the  filing  of  the  instrument  sued  on  where  required  by  statute.^^  The 
county  court  of  Nebraska  cannot  enter  final  judgment  on  the  day  of  defendant's 
defaults.^° 

§  3.  Opening  defaults.  Grounds.^'^ — The  opening  of  default  judgments  is 
elsewhere  treated.^^  In  the  exercise  of  its  judicial  discretion,^^  unless  prohibited  by 
statute  or  court  rule,*"  a  court  may  on  timely  application,"  and  upon  a  sufficient  ex- 
cuse being  shown,*^  open  a  default  and  allow  a  defense  upon  reasonable  terms.'*^ 


25.  Code  Civ.  Proc.  §  977.  Cook  v.  Empire 
Furniture  Co.,  103  N.  Y.  S.  5S1. 

26.  Code  Civ.  Proc.  §  542,  and  plaintiff 
may  proceed  to  inquest.  Langer  v.  Swasey, 
54  Misc.  301,  103  N.  Y.  S.  1086. 

27.  Ballinger's  Ann.  Codes  &  St.  §  6013, 
providing  for  striking  of  pleading  and  entry 
of  judgment  upon  failure  of  party  to  answer 
interrogatories  submitted  under  §  6009,  held 
to  apply  only  to  material  interrogatories, 
hence  not  unconstitutional  as  taking  prop- 
erty without  due  process  of  law.  (Lawson 
V.  Black  Diamond  Coal  Min.  Co.  [Wash.]  86 
P.  1190),  and  one  seeking  to  have  pleadings 
stricken  and  default  entered  must  allege  and 
prove     materially     of     interrogatories     (Id.). 

28.  Ballinger's  Ann.  Codes  &  St.  §  6047, 
prescribes  remedy  for  failure  to  produce 
documents  called  for,  and  it  is  error  to  strike 
pleadings  and  render  default  under  §  6013. 
Lawson  v.  Black  Diamond  Coal  Min.  Co. 
[Wash.]    86  P.  1120. 

29.  Complaint  alleging  that  defendant 
was  indebted  in  specific  sum  for  merclian- 
dise  sold,  tliat  specified  sum  had  been  paid, 
leaving  named  balance  due,  and  which  made 
a  verified  account  a  part  of  complaint,  held 
sufficient.  Poole  v.  Peoria  Cordage  Co.,  6 
Ind.  T.  298,  97  S.  W.  1015.  Allegation  that 
defendants  became  indebted  to  plaintiff  in 
certain  sum  is  sufficient  averment  of  indebt- 
edness to  sustain  default  judgment  as 
against  objection  that  it  is  conclusion  of 
law.  Kilillea  v.  Wilson  [Cal.  App.]  89  P. 
621. 

30.  See   7   C.   L.    1123. 

31.  Under  chancery 
Hews,  145  Mich.  247,  13 
N.   W.   694. 

32.  Entry  "Def'lt"  on  judge's  docket  held 
sufficient  entry  of  fact  that  no  defense  had 
been  filed.  Brawner  v.  Maddox,  1  Ga.  App. 
332,  58  S.  E.  278.  Entry  of  final  judgment  by 
clerk  of  circuit  court  on  appearance  day  in 
face  of  duly  filed  appearance  without  prior 
entry  of  default  is  absolutely  void.  King 
V.  Dekle   [Fla.]    43  So.  586. 

33.  Court  of  Coffeyville  may  render  judg- 
ment by  default  at  any  time  after  expira- 
tion   of    time   for   answering.      Schockman    v. 
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rule      5.     Hews     v. 
Det.  Leg.  N.   482,   108 


Williams  [Kan.]  91  P.  64.  Ballinger's  Ann. 
Codes  &  St.  §  5090,  providing  that  in  action 
on  contract  for  recovery  of  money  only 
plaintiff  may  file  proof  of  personal  service 
of  summons  and  complaint  on  defendant,  and 
court  "shall"  thereupon  enter  judgment,  held 
not  to  require  immediate  entry  so  that  court 
could  not  enter  default  judgment  four  years 
after  filing  of  proof.  Peirce  v.  National 
Bank  of  Germantown  [Wash.]  87  P.  488. 
Under  Rev.  St.  1899,  §  597,  as  amended  by 
Laws  1901,  p.  86  (Ann.  St.  1906,  p.  623),  and 
§  826  (Ann.  St.  1906,  p.  796),  where  personal 
service  was  made  more  than  30  days  before 
first  day  of  term  at  which  summons  was 
returnable,  and,  upon  cliange  of  venue, 
transcript  and  papers  were  filed  more  tlian 
10  days  before  opening  of  term  of  court  to 
wliicii  transferred,  judgment  rendered  at 
sucli  term  was  not  premature.  Davis  v. 
Robinson    [Mo.  App.]    102  S.  W.   1048. 

34.  Recital  in  decree  pro  confesso  that  it 
was  "made  known"  to  register  that  party 
personally  served  was  president  of  defend- 
ant corporation,  held  insufficient  as  it  might 
have  been  made  known  without  legal  proof. 
Boyett  v.  Frankfort  Chair  Co.  [Ala.]  44  So. 
546. 

35.  Where  final  judgment  entered  by  clerk 
in  action  on  promissory  notes  and  open  ac- 
count states  that  plaintiff  "produced  and 
filed  in  this  court  tlie  original  notes  of  the 
defendant  and  liis  sworn  account,"  etc.,  it 
furnishes  sufficient  statement  of  the  evi- 
dence upon  which  judgment  was  entered. 
Lord  V.  Dowling  Co.    [Fla.]   42  So.   585. 

30.  Oakdale  Heat  &  Light  Co.  v.  Seymour 
[Neb.]    110   N.   W.    541. 

37.  See    7    C.    L.    1124. 

38.  See   Judgment.    8    C.    L.    530. 

39.  Opening  of  default  at  trial  term  after 
defendant  conforms  to  conditions  imposed 
by  Civ.  Code  1895,  §  5072,  is  discretionary. 
Brawner  v.  Maddox,  1  Ga.  App.  332,  58  S.  E. 
278.  Held  no  abuse  to  open  where  default 
occurred  tlirougli  sickness  of  counsel.  Id. 
Where  default  is  taken  off  and  defendant 
again  defaults,  it  is  not  abuse  of  discretion 
to  deny  motion  to  take  off  second  default. 
Squier  v.   Barnes,   193  Mass.   21,   78  N.   E.   731. 

40.  It    is    not    competent    to    vacate    judg- 
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Procedure.** — Application  to  set  aside  a  default  confers  jurisdiction.*'^  The 
facts  set  forth  in  the  return  of  the  officer  serving  the  summons  cannot  be  attacked  on 
a  motion  to  open  a  default  judgment.*^  The  answer  filed  with  the  application  must 
set  forth  facts.*^  Showing  a  full  and  complete  defense  to  so  much  of  the  claim  as  it 
is  directed  against/^  and  it  must  appear  that  there  is  a  reasonable  probability  of  es- 
tablishing such  defense  on  the  trial.*®  •  Fr-iud  need  not  be  directly  alleged.^"  The 
court  must  pass  upon  all  the  consistent  grounds  of  the  motion.^^    Wliere  the  appli- 


ment  on  motion  for  new  trial,  so  as  to  al- 
low openingr  of  default  on  ground  that  there 
were  no  "proceedings  taken  after  default," 
thus  indirectly  violating  rule  12,  subd.  b  (64 
N.  "W.  4).  Travelers'  Ins.  Co.  v.  Kent  Circuit 
Judge,  144  Mich.  687,  13  Det.  Leg.  N.  279,  108 
N.    W.    363. 

41.  Right  of  party  under  Civ.  Code  1895, 
§  5070,  to  open  default  within  30  days  by 
payment  of  costs  cannot  be  taken  away  by 
dating  default  as  of  previous  term.  Currie 
V.  Deaver,  1  Ga.  App.  11,  57  S.  E.  897.  Under 
Acts  1905,  pp.  404,  405,  §§  17,  18,  judge  of 
city  court  of  "Washington  cannot  open  de- 
fault after  trial  term,  rules  of  superior 
court  in  respect  thereto  being  inapplicable. 
Thurmond  v.  Groves  &  Co.,  126  Ga.  779,  55 
S.  E.  915.  Code  Civ.  Proc.  §  473,  authorizing 
court  to  vacate  default  judgment  if  applica- 
tion is  made  within  reasonable  time  after 
entry,  in  no  case  extending  more  than  six 
months,  does  not  prevent  denial  for  untimely 
application  though  six  months  has  not 
elapsed.  Smith  v.  Pelton  Water  "Wheel  Co. 
[Cal.]  90  P.  932,  934,  1135.  '^''here  applica- 
tion was  not  made  for  four  months  after 
counsel  had  knowledge  of  judgment  and 
only  excuse  offered  was  illness  of  non-resi- 
dent counsel  and  that  local  counsel  tliought 
that  appeal  from  denial  of  motion  for  change 
■of  venue  stayed  proceedings,  held  untimely. 
Id.  "Where  inquiry  of  damages  is  required, 
ofHce  judgment  does  not  become  final  on  last 
day  of  succeeding  term  of  court,  but  defend- 
ant may  plead  at  any  time  before  inquiry. 
Code  1899,  c.  125,  §§  46,  47,  construed.  Philip 
Carey  Mfg.  Co.  v.  "V\^atson,  58  "W.  Va.  189,  52 
S.  E.  515;  Federation  "Window  Glass  Co.  v. 
Cameron  Glass  Co.,  58  "W.  Va.  477,  52  S.  E. 
B18. 

42.  Inexcusable  failure  to  employ  counsel 
to  enter  appearance  held  no  ground  for 
opening  default.  Benedict  v.  Hadlow  Co. 
[Fla.]  42  So.  239.  "Where  case  in  which  rule 
nisi  to  foreclose  mortgage  had  been  granted 
was  taken  out  of  order  at  first  term  and 
rule  absolute  granted  for  lack  of  answer, 
motion  to  reinstate  and  for  leave  to  file  de- 
fense held  properly  granted  on  showing  of 
meritorious  defense,  and  that  it  would  have 
been  filed  In  due  time  if  case  had  been  taken 
up  in  order.  Nays  v.  Harkness,  127  Ga.  182, 
56  S.  E.  291.  "Where  answer  discloses  meri- 
torious defense  and  there  is  reasonable  ex- 
cuse for  delay  resulting  In  default,  default 
should  be  opened  where  no  prejudice  has  re- 
sulted to  plaintiff.  Barrie  v.  Northern  Assur. 
Co.,  99  Minn.  272,  109  N.  "W.  248.  "Where  it 
was  agreed  between  counsel  that  it  would 
be  all  right  for  defendant's  counsel  to  take 
a  particular  train  to  place  of  trial,  and 
plaintiff's  attorney  failed  to  advise  court  of 
■situation  although  train  was  due  soon,  de- 
fault should  be  opened.  Id.  For  the  power 
of  a  court  to  open  and  the  grounds  for  open- 
ing a  default  judgment,  see  Judgments,  8 
C   L.    530. 


43.  Court  may  impose  costs  as  condition 
of  opening  default  even  as  against  a  poor 
litigant.  Cohen  v.  Meryesh,  48  Misc.  628,  96 
N.  Y.  S.  264.  Where  default  judgment  is  en- 
tered notwithstanding  affidavit  of  engage- 
ment entitling  defendant  to  adjournment  as 
matter  of  right,  must  be  opened  uncondi- 
tionally. Dorfman  v.  Hirschfield,  53  Misc. 
538,  103  N.  Y.  S.  698.  Where  defendant  has 
been  in  default  for  56  days,  it  is  not  abuse  of 
discretion  to  grant  leave  to  answer  to  merits 
only,  refusing  to  allow  plea  that  plaintiff, 
a  foreign  corporation,  had  not  complied  with 
§  39,  c.  23,  Gen.  St.  1901.  Kansas  Torpedo 
Co.  V.  Erie  Petroleum  Co.  [Kan]   89  P.  913. 

44.  See  7  C.  L.  1126. 

45.  Motion  to  set  aside  default  for  lack 
of  service  should  not  be  denied  on  ground 
tliat  no  default  exists,  since  motion  confers 
jurisdiction.  Waldman  v.  Mann,  101  N.  Y.  S. 
757. 

46.  Especially  those  facts  which  It  was 
officer's  duty  to  set  forth  and  wliere  return 
is  sufficient  on  its  face.  Talbott  v.  Southern 
Oil  Co.,  60  W.  Va.  423,   55   S.  B.   1009. 

47.  In  motion  to  set  aside  default  judg- 
ment in  action  to  quiet  title,  applicant  must 
set  forth  facts  upon  which  he  relies,  and 
answer  denying  allegation  of  plaintiff's  peti- 
tion is  insuflioient.  Peterson  v.  Plunkett 
[Cal.   App.]    88   P.   283. 

48.  Need  not  cover  entire  claim.  Wil- 
liams V.  Kiowa  County  Com'rs,  74  Kan.  693, 
88  P.  70.  Defendant's  claim  must  appear 
from  answer  and  whole  case  to  be  meritori- 
ous. Kremer  v.  Sponholz,  129  Wis.  549,  109 
N.  W.  527.  Although  affidavits  filed  are  in- 
suflScient  as  affidavits  of  merit,  answer 
denying  all  material  allegations  of  complaint 
is  sufficient.  Montijo  v.  Robert  Sherer  & 
Co.  [Cal.  App.]  91  P.  261.  Where  evidence 
on  cause  of  defendant's  default  is  conflicting, 
issue  should  not  be  decided  upon  affidavits 
but  opened  on  proper  terms.  Monroe  Bank  v. 
Lichtenstein,  96  N.  Y.  S.  260. 

49.  Truth  of  allegations  of  proposed  an- 
swer may  be  tested  by  proofs  produced  on 
motion  as  to  probability  that  claim  can  be 
established  on  trial.  Kremer  v.  Sponholz, 
129  Wis.  549,  109  N.  W.  527.  Allegations  of 
answer  and  facts  of  case  held  so  inconsistent 
as  to  authorize  court  to  refuse  to  open  judg- 
ment because  of  improbability  of  defend- 
ant's ability   to   establisli  claim.      Id. 

KO.  Complaint  to  vacate  judgment  alleg- 
ing willful  disregard  of  court  rule  in  setting 
case  for  trial  without  notice,  whereby  com- 
plainant was  prejudiced,  held  sufficient 
though  not  directly  alleging  fraud.  Riddle 
V.  Quinn    [Utah]    90  P.   893. 

51.  Where  defendant  moved  to  open  judg- 
ment by  default  on  ground  that  summons 
was  not  personally  served  and  also  under 
Code  Civ.  Proc.  §  195,  finding  of  due  service 
does  not  render  statutory  provision  inappli- 
cable so  as  to  dispose  thereof.  Vander  Veen 
V.  Wheeler   [S.  C]    56  S.  E.  679. 
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cant  fails  to  appear  at  the  liearing,  the  motion  should  be  dismissed  and  not  denied," 
but  if  denied  such  order  is  valid  until  set  aside  or  reversed.^^ 

Appeal^* — A  default  judgment,"  and  an  order  opening  a  default  =*«  are  not 
appealable  in  the  first  instance  except  as  provided  by  statute."  An  order  denying 
motion  to  set  aside  a  default  and  the  judgment  entered  thereon  are  appealable.^^ 
Mandamus  to  compel  a  judge  to  vacate  an  order  setting  aside  a  default  and  order  of 
reference  will  not  lie  until  motion  to  vacate  has  been  made.^^ 

§  4.  Operation  and  effect  of  default  and  proof  of  damages.^'^ — Where  both 
parties  appear  on  return  day  in  the  municipal  court,  failure  of  plaintiff  to  appear  on 
day  of  trial  does  not  deprive  court  of  jurisdiction.^^  A  default  entitles  the  adverse 
party  to  a  judgment  thereon,^-  although  the  defaulting  party  subsequently  performs 
if  the  default  has  been  duly  entered.^^  In  some  states  plaintiff  must  prove  particular 
causes  of  action,  notwithstanding  defendant's  default.''*  Unless  admitted,^^  unliqui- 
dated damages  ^"^  must  be  established  by  legal  proof,®^  unless  otherwise  provided  by 
statute.^^  A  defendant  in  default  cannot  introduce  evidence  upon  inquest  of  dam- 
ages which  tends  to  establish  a  defense,*'^  or  an  affirmative  claim.'" 

Defenses ;  Defixite  Pleading;  Del  Credere  Agency;  Demand;  DEiiL"BBAGE;  Demub- 
KEEs;  DEiiUERER  TO  EviDENc-E;  DENTISTS;  DEPARTURE;  DEPOSITORIES,  See  latest  topical  Index. 


52.  Levine  v.  Munchik,  51  Misc.  556,  101 
N.   Y.    S.   14. 

53.  Cannot  be  evaded  by  applying  to  dif- 
ferent judge  for  same  relief.  Levine  v.  Mun- 
chik.  51   Misc.   556,   101   N.  T.   S.   14. 

54.  See    7    C.   L.    1127. 

55.  Municipal  court  default  judgment. 
Rogg  V.  Simelowitz,  102  N.  Y.  S.  535.  Appeal 
from  default  judgment  will  be  dismissed 
where  motion  to  open  default  has  not  been 
made.  Chute  Co.  v.  Westby,  52  Misc.  115, 
101  N.  Y.  S.   527. 

56.  Order  of  municipal  court  (Wolter  v. 
Liebmann,  52  Misc.  517,  102  N.  Y.  S.  487)  is 
not  appealable  in  first  instance.  Laws  1902, 
p.  1563  (Dutch  V.  Parker,  51  Misc.  664,  101 
N.  Y.  S.  271). 

57.  Order  opening  but  not  vacating  a  de- 
fault judgment  is  appealable  under  Munici- 
pal Court  Act,  Laws  1902,  p.  1486,  c.  580. 
Dorfman  v.  Hirschfield,  53  Misc.  538,  103  N. 
Y.  S.  698.  Where  default  judgment  is  based 
on  insufficient  order  for  substituted  service, 
remedy  is  by  appeal  as-  provided  by  Munici- 
pal Court  Act,  Laws  1902,  p.  1578,  c.  580, 
§§  310,  311,  not  by  motion  to  set  aside  order 
for  substituted  service.  Wolter  v.  Liebmann, 
52  Misc.   517,  102  N.  Y.  S.  487. 

58.  Barrie  v.  Northern  Assur.  Co.,  99 
Minn.    272,    109   N.   W.    248. 

59.  Aitken  v.  Chippewa  Circuit  Judge,  146 
Mich.  129,  13  Det.  Leg.  N.  708,  109  N.  W.  223. 

«0.     See   7   C.   L.   1128. 

61.  May  open  default  judgment  entered. 
Droege  v.  Hertz,  48  Misc.  346,  95  N.  Y.  S. 
570. 

62.  Where  demurrer  to  petition  on  ground 
that  it  does  not  state  cause  of  action  is  sus- 
tained, judgment  may  be  entered  if  plaintiff 
does  net  take  leave  to  amend.  Gordon  v. 
Omaha    [Xeb.]    110    N.   W.    313. 

63.  Filed  pleading.  Cutler  v.  Haycock 
[Utah]    90    P.    897. 

64.  In  actions  commenced  by  attachment, 
plaintiff  must  prove  his  demand.  Civ.  Code 
1895,    §   4961,    providing    that    averments    not 


denied  shall  be  taken  as  true  being  inap- 
plicable. Fincher  v.  Stanley  Elec.  Mfg.  Co., 
127  Ga.  362,  56  S.  E.  440.  Evidence  on  con- 
firmation of  default  in  actiou  for  separation 
from  bed  and  board  held  sufficient  as  to  de- 
fendant's earnings  to  support  judgment 
entered,  excluding  incompetent  evidence  ad- 
mitted. O'Brien  v.  D'Hemecourt,  118  La.  996, 
43  So.  654.  Not  necessary  under  Code  Civ. 
Proc.  §  585,  for  plaintiff  in  action  to  deter- 
mine adverse  claims  to  prove  case  upon  de- 
fault. City  of  Los  Angeles  v.  Los  Angeles 
Farming   &   Milling   Co.    [Cal.]    89    P.    615. 

65.  Judgment  by  nil  dicit  does  not  admit 
amount  of  damages,  and  defendant  is  en- 
titled to  have  same  assessed  by  jury.  Loellke 
V.   Grant,    120    111.   App.    74. 

66.  Fact  that  insurer  of  plate  glass  win- 
dow agreed  with  insured  as  to  damage  does 
not  render  damages  liquidated  as  against 
tort  feasor  breaking  same.  Maryland  Cas- 
ualty Co.  V.  Lanham,  124  Ga.  859,  53  S.  E. 
395. 

67.  Judgment  entered  in  justice's  court  on 
unliquidated  claim  for  damages  without 
proof  thereof  other  than  plaintiff's  affidavit 
is  illegal.  Maddox  v.  Central  of  Georgia  R. 
Co.,    1   Ga.   App.    46,    57    S.   E.    1062. 

68.  Under  Code  1899,  c.  125,  §§  46,  47, 
Inquiry  of  damages  is  necessary  in  action  of 
assumpsit  on  common  counts.  Philip  Carey 
Mfg.  Co.  V.  Watson,  58  W.  Va.  189,  52  S.  E. 
515.  Where  declaration  contains  common 
counts,  necessity  of  inquiry  is  not  avoided 
under  Code  1899,  c.  125,  §  45,  because  of 
special  count  upon  promissory  notes.  Fed- 
eration Window  Glass  Co.  v.  Cameron  Glass 
Co.,    58   W.   Va.    477,    52    S.    E.    518. 

69.  That  work  for  which  suit  "vas  brought 
was  defectively  done.  Jerseyville  Shoe  Mfg. 
Co.   V.   Bell,   125   111.   App.    496. 

70.  Defendant  cannot  assert  his  set  off 
upon  hearing  for  assessment  of  damages 
after  default.  Squier  v.  Barnes,  193  Mass. 
21,   78   N.   E.   731. 
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DEPOSITIONS. 


§   1. 

(964). 

§  2. 

8  3. 


Occasion  or  Xeoessity;  Right  to  Take 


Procedure  to  Obtain  Deposition  (964). 

Taking  tlie  TeKtiniony  or  Evidence 
Adduced  (9C6).  Officers  Authorized  to  Take 
<966).  Notice  of  Hearing  and  Attendance 
of    Witness    (966).      Proceedings    at    Hearing 


(i^ee). 
(967). 

§  4. 

§   5. 


Cost     of    Taking    and     Tran.scribing 


Returning   and   Filing    (967). 
Suppression     and     Objections     before 
Trial   (967). 

§  6.     Use    as    Evidence    (968).      Objections 
(969). 


§  1.  Occasion  or  necessity;  right  to  tal'e.''^ — The  power  to  award  a  commis- 
sion to  take  depositions  depends  solely  upon  statute."^  Usually  authority  is  given  to 
issue  a  commission  to  examine  a  party  to  the  action  as  well  as  a  witness.'^^  The  stat- 
ute determines  in  what  actions  depositions  ma}''  be  taken/*  though  in  the  absence  of 
statute  the  court  may  sometimes  provide  by  rule.''  The  issuance  of  a  commission 
is  sometimes  made  mandatory  upon  satisfactory  proof  of  facts  authorizing  it."* 
Wliere  a  judicial  discretion  is  vested  in  the  court,  it  is  not  a  proper  exercise  of  that 
discretion  to  issue  a  commission  when  it  clearly  appears  that  the  witnesses  will  not 
swear  to  the  facts  sought  to  be  established.'^  A  commission  will  not  be  refused  on 
the  ground  that  the  evidence  sought  is  privileged.'^  In  Xew  York  it  is  error  to  va- 
cate an  ex  parte  order  for  the  examination  of  a  defendant  on  the  sole  ground  that 
the  action  is  pending  before  a  referee. '^^  The  Federal  courts  are  not  given  discretion 
to  take  depositions  not  authorized  by  Federal  law.*° 

§  2.     Procedure  to  obtain  de position. ^^ — Usually,  but  not  always,^-  it  is  neces- 


71.  See   7   C.   L.   1129. 

72.  Gardner  v.  Roycrofters,  103  N.  T.  S. 
637. 

73.  Under  Code  Civ.  Proc.  §  887,  such 
commission  may  issue  in  proper  case.  Oakes 
V.  Riter,  118  App.  Div.  772,  103  N.  Y.  S.  849. 
See,  also,  Discovery  and  Inspection,  7  C.  L. 
1167. 

74.  Under  Code  Civ.  Proc.  §§  887,  888,  a 
commission  to  take  testimony  of  nonresi- 
dent witnesses  upon  written  interrogatories 
will  issue  whiere  an  issue  of  fact  lias  been 
joined  in  action  pending  in  court  of  record 
and  the  testimony  is  material  to  applicant 
in  the  prosecution  or  defense  thereof.  Oakes 
V.  Riter,  118  App.  Div.  772,  103  N.  Y.  S.  849; 
TIrpak  v.  Hoe,  53  Misc.  529,  103  N.  Y.  S.  798; 
Cullinan  v.  Dwight,  51  Misc.  221,  100  N.  Y.  S. 
896;  Gardner  v.  Roycrofters,  103  N.  Y.  S  637. 
An  application  cannot  be  granted  under  this 
statute  to  take  testimony  of  witnesses  ma- 
terial to  a  motion  yet  to  be  made  to  punish 
for  contempt,  upon  which  no  issyes  have 
been  joined.  Gardner  v.  Roycrofters,  103 
N.  Y.  S.  637.  Nor  can  such  an  application  be 
granted  under  Code  Civ.  Proc.  §  894,  author- 
izing an  open  commission  where  the  testi- 
mony is  "material  and  necessary  in  the  pros- 
ecution or  defense  of  the  action."  Id.  A  refer- 
ence by  agreement,  pursuant  to  Code  Civ. 
Proc.  §  2718,  of  a  disputed  claim  against  an 
estate  is  an  action  In  the  supreme  court  in 
which  an  issue  of  fact  has  bee^  joined, 
within  the  meaning  of  §  893,  authorizing  in 
such  case  the  issuance  of  a  commission  to 
take  depositions  of  witness  without  the  state 
upon  oral  questions.  Deery  v.  Byrne,  104  N. 
Y.    S.   836. 

75.  Rule  7,  S  4,  of  the  rules  of  the  circuit 
court  for  the  Eastern  District  of  Pennsyl- 
vania, providing  for  taking  of  depositions  on 
rules  to  show  cause,  is  valid  and  does  not 
conflict  with  any  federal  statute  or  any  state 


note    adopted    by    the    Conformity    act.     Des- 
peaux  V.   Pennsylvania   R.    Co  ,    147    F.    926. 

76.  Section  8S9,  Code  Civ  Proc,  requiring 
issuance  of  commission  to  take  testimony 
upon  written  interrogatories  upon  satisfac- 
tory proof  of  the  facts  authorizing  its  is- 
suance under  §§  887,  888,  is  mandatory  in 
the  absence  of  bad  faith.  Oakes  v.  Riter, 
118  App.  Div.  772,  103  N.  Y.  S.  849.  Under 
Rev.  St.  1899,  §  2878  (Ann.  St.  1906,  p.  1660), 
commission  to  take  testimony  of  nonresident 
witness  issues  as  a  matter  of  right.  Hen- 
dricks V.  St.  Louis  Transit  Co.  [Mo.  App. J 
101   S.   W.   675. 

77.  So  held  upon  motion  under  Code  Civ. 
Proc.  §  885,  to  obtain  depositions  to  b& 
used  upon  motion  for  new  trial.  Davis  v. 
William  Rosenzweig  Realty  Operating  Co..  5J 
Misc.  1,  102  N.  Y.  S.  868.  But  it  was  held 
proper  under  this  statute  to  grant  such 
motion  where  witness  refused  to  verify  pro- 
posed affidavit  on  ground  that  he  had  no- 
knowledge  of  the  matters  therein  contained, 
but,  nevertheless,  refused  to  make  any  affi- 
davit  himself.     Id. 

78.  Evidence  sought  from  employes  of  de- 
fendant, a  manufacturer,  in  regard  to  for- 
mula of  preparation  sold  as  a  medicine. 
Cullinan  v.  Dwight,  51  Misc.  221,  100  N.  Y.  S. 
896. 

79.  Code  Civ.  Proc.  §  870.  Hallenberg  v. 
Greene,  105  N.  Y.  S.  664. 

80.  Smith  V.  International  Mercantile  Co., 
154  F.  786.  The  Act  Cong.  March  9,  1892,  c. 
14,  27  Stat.  7  (U.  S.  Comp.  St.  1901,  p.  664), 
did  not  enlarge  the  power  of  the-  Federal 
courts  in  this  respect.  Id.  The  depositions 
authorized  by  P.  L.  N.  J.  1903,  p.  537,  §  140, 
cannot  be  taken  In  cases  In  Federal  courts 
Bitting  in   New  Jersey.     Id. 

81.  See  7  C.  L.  1130. 

82.  Under  Code  Pub.  Gen.  Laws,  art.  35. 
§§   16-18,  It  is  not  necessary  in  order  to  take- 
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sary  in  order  to  take  depositions  that  a  commission  should  be  issued  by  the  court. 
The  commission  is  issued  upon  motion  accompanied  by  affidavit  showing  the  facts 
necessary  to  authorize  its  issuance.®^  The  affidavit  used  on  a  motion  for  a  commis- 
sion to  examine  a  nonresident  witness  need  not  set  out  the  exact  place  of  his  resi- 
dence.®* The  class  of  commission  to  be  issued  to  take  the  testimony  of  a  witness 
without  the  state  must  rest  in  judicial  discretion,  to  be  exercised  according  to  the 
particular  facts  presented.®^  An  oral  examination  is  permitted  only  when  very 
strong  and  special  reasons  therefor  are  shown  to  exist.^*^  Upon  granting  an  open 
commission  to  examine  witnesses  in  a  remote  jurisdiction,  defendants  may  be  given 
the  option,  either  to  prepare  their  cross  interrogatories  after  the  direct  testimony 
has  been  returned,  or  at  that  time  to  elect  orally  to  cross-examine  the  witnesses.®^ 
As  a  condition  precedent  to  granting  an  open  commission,  the  court  may  require  the 
moving  party  to  pay  a  reasonable  amount  for  the  expenses  that  it  will  entail  upon 
the  adverse  party.*^  In  a  case  where  the  adverse  party  cannot  be  thus  protected,  an 
open  commission  will  not  be  granted.*^  Interrogatories  must  be  framed  in  compli- 
ance with  statutory  requirements.^**  Motion  for  commission  may  be  barred  by 
laches.^^  Unless  applicant  has  been  guilty  of  laches  or  bad  faith,  it  is  customary 
to  grant  a  reasonable  stay  with  the  order  for  a  commission.''-  The  issuance  of  a 
commission  mav  be  waived. ^'^ 


depositions  of  nonresident  witnesses  not 
parties,  in  court  of  equity,  that  a  commis- 
sion should  be  Issued  from  court.  Such  de- 
positions may  be  taken  on  notice  to  opposite 
party.     Clark  v.  Callahan    [Md.]    66  A.   618. 

83.  Under  Code  Civ.  Proc.  §  889,  moving 
papers  must  set  up  necessary  facts  author- 
izing issuance  of  commission  as  prescribed 
in  §§  887,  888.  Oakes  v.  Riter,  118  App. 
Div.  772,  103  N.  Y.  S.  849.  Affidavit  accom- 
panying motion  for  commission  to  take  tes- 
timony of  witness  absent  from  state  held 
to  comply  with  rule  82,  general  rules  of 
practice,  which  requires  that  "the  affidavit 
shall  specify  the  facts  and  circumstances 
which  show,  in  conformity  with  subdivision 
4  of  section  872,  tliat  the  examination  of 
the  person  is  material  and  necessary."  Mori- 
arta  v.  Raymond,  105  N.  Y.  S.  973.  Affidavit 
averring  facts  sufficient  with  reference  to 
merits  of  action  and  materiality  of  evidence 
sought  under  Code  Civ.  Proc.  §§  888,  894. 
Cullinan  v.  Dwight,  51  Misc.  221,  100  N.  Y.  S. 
S96.  Under  the  New  York  statutes,  where 
affidavit  accompanying  motion  for  commis- 
sion to  take  testimony  of  witness  absent 
from  state  names  the  person  from  whom  in- 
formation as  to  the  facts  to  which  the  ab- 
sent witness  would  testify  was  obtained,  an 
affidavit  of  such  person  need  not  be  attached 
to  the  moving  papers  or  Its  absence  ac- 
counted for.  Moriarta  v.  Raymond,  105  N. 
Y.   S.   973. 

84.  Tirpak  v.  Hoe,  53  Misc.  529,  103  N.  Y. 
S.  798.  It  need  not  give  the  name  of  the 
street  or  the  number  at  which  he  resides. 
Id. 

85.  Deery  v.  Byrne,   104  X.  Y.   S.   836. 

86.  No  such  reason  shown  in  this  case. 
Depue  V.  Depue,  115  App.  Div.  466,  101  N.  Y. 
S.  412.  Commission  to  take  testimony  on 
oral  questions  will  not  be  granted  if  moving 
affidavits  fail  to  state  good  reasons  or  neces- 
sity for  putting  either  party  to  expense  in- 
cident thereto.  Mark  v.  Fox.  102  N.  Y.  S. 
464.     Facts   warranting   issuance   of  commis- 


sion to  take  depositions  upon  oral  questions. 
Deery  v.  Byrne,  104  N.  Y.  S.  836.  Facts  not 
warranting  grant  of  open  commission.  Cul- 
linan v.  Dwight,  51  Misc.  221,  100  N.  Y.  S. 
896. 

87.  Maryland  Trust  Co.  v.  Kirby  Lumber 
Co.,  149  F.  443.  In  latter  event  witnesses 
must  be  produced  for  cross-examination  on 
reasonable  notice.     Id. 

88.  Derry  v.  Byrne.  104  N.  Y.  S.  836. 

89.  Where  proponent  of  a  will  applied  for 
and  was  granted  an  open  commission  to  take 
testimony  in  England,  the  court  holding  that 
it  was  without  power  to  grant  an  allowance 
asked  by  the  special  guardian  of  an  infant 
heir  opposing  probate,  to  cover  expenses  that 
such  commission  would  entail,  order  for  al- 
lowance of  open  commission  was  vacated 
and  closed  commission  issued.  In  re  Sen- 
tell's   Estate,    53   Misc.    165,    104   N.   Y.    S.    477. 

90.  Under  Code  Civ.  Proc.  §  912,  inter- 
rogatories to  witnesses  in  a  foreign  country 
may  be  framed  both  in  English  and  in  the 
foreign  language  where  it  appears  by  the  at- 
torney's affidavit  that  he  is  informed  by  his 
clients,  who  have  seen  the  witnesses,  that 
they  do  not  speak  nor  understand  English. 
Roth  V.  Mautner,  115  App.  Div.  148,  100  N. 
Y.   S.   707. 

91.  Not  so  barred  where  facts  were  dis- 
covered several  months  before  motion  but 
were  not  made  known  to  movant's  attorney 
because  their  importance  was  not  appreci- 
ated, there  being  no  delay  after  attorney 
learned  them.  Davis  v.  William  Rosen- 
zweig  Realty  Operating  Co.,  53  Misc.  1,  102 
N.  Y.  S.  868.  Though  defendant  is  tardy  in 
moving  for  commission  to  take  deposition 
of  nonresident  witness,  if  motion  is  made 
before  cause  appears  on  day  calendar  for 
trial,  and  there  is  nothing  to  indicate  that 
plaintiff  has  been  prejudiced  by  the  delay, 
tlie  motion  will  not  be  denied  on  ground  of 
laches.  Tirpak  v.  Hoe,  53  Misc.  529,  103  N. 
Y.  S.  798. 

92.  Held  in  view  of  nature  of  case  appli- 
cants not  shown  to  have  been  guilty  of  such 
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§  3.  Taking  the  testimony  or  evidence  adduced.  Officers  authorized  to  talce.'* 
In  New  York  an  order  for  a  commission  to  take  testimony  of  nonresident  witnesses 
upon  interrogatories,  must  name  the  person  to  whom  it  is  issued.^"  Depositions 
taken  by  a  referee  appointed  by  consent  of  the  parties  will  not  be  excluded  because 
such  referee  is  not  a  notary  public  as  is  stated  in  the  order  appointing  him."*' 

Notice  of  hearing  and  attendance  of  witness.^' — Notice  of  the  taking  of  testi- 
mony is  generally  required  to  be  given  to  the  opposite  party."®  It  must  be  served  on 
such  party  or  his  counsel,®"  must  state  the  time  and  place  of  taking  the  depositions,^ 
and  give  the  names  of  the  witnesses  proposed  to  be  examined ;  ^  but  it  need  not,  in  the 
absence  of  express  statutory  requirement,  state  that  the  person  proposed  to  be  ex- 
amined is  a  material  witness  and  a  nonresident.^  Defects  in  notice  may  be  waived.* 
In  the  absence  of  objection  the  time  for  taking  depositions  may  be  postponed  to  a 
time  later  than  that  fixed  by  the  notice.^ 

Proceedings  at  hearing.^ — The  authority  to  take  depositions  can  only  be  exer- 
cised in  pursuance  of  the  notice  given.^  The  testimony  must  be  taken  in  proper 
form,®  and  the  statutory  requirements  in  that  regard  must  be  complied  with."  The 
form  in  which  the  answers  shall  be  made  is  sometimes  controlled  by  stipulation  of 
counsel.^"    In  the  absence  of  restriction  a  full  examination  of  the  witness  may  be 


laches  as  to  have  acted  in  bad  faith.  Roth 
V.  Mautner,  115  App.  Div.  148,  100  N.  Y.  S. 
707. 

93.  It  is  waived  where  adverse  party  re- 
ceives notices  that  depositions  are  to  be 
taken  and  appears  at  the  times  and  places 
designated  and  cross-examines  witnesses 
without  objecting  that  no  commission  had 
issued.  Bishop  v.  Hilliard,  227  111.  382,  81 
N.  E.  403. 

94.  See  7  C.  L.  1131. 

95.  Code  Civ.  Proc.  §  887.  Spurr  v.  Em- 
pire State  Surety  Co.,  117  App.  Div.  816, 
102    N.   Y.   S.    1065. 

96.  OM-ings  V.  Turner,  48  Or.  462,  87  P. 
160. 

97.  See   7   C.   L.    1131. 

98.  Notice  required  of  taking  depositions 
of  nonresident  witnesses,  not  parties,  in 
equity  suit,  under  Code  Pub.  Gen.  Laws,  art. 
35,  §§  16-18.  Clark  v.  Callahan  [Md.]  66  A. 
618. 

99.  This  is  the  rule  under  Civ.  Code  1895, 
§  5299.  Wright  v.  Sparks,  127  Ga.  365,  56 
S.  E.  442.  If  a  party  dies  and  his  legal 
representative  has  not  been  made  a  party, 
notice  served  upon  counsel  who  represented 
deceased  in  his  lifetime  is  not  sufficient.  Id. 
Und  ■  Kirby's  Dig.  §§  3168,  6275,  notice  to 
take  depositions  can  be  served  on  attorney 
of  adverse  party  only  when  such  party  does 
not  reside  in  county  in  which  action  is  pend- 
ing.    Miles  V.  Caraker    [Ark.]    101   S.  W.   174. 

1.  State  V.  Omaha  El.  Co.  [Neb.]  110  N. 
TV.  874.  Must  state  the  place,  the  day,  and 
between  what  hours  of  the  day  depositions 
will  be  taken,  and  that,  if  not  completed  on 
that  day,  the  taking  will  continue  at  same 
place  and  between  same  hours  from  day 
to  day  until  completed.  Ex  parte  Green 
[Mo.  App.]  103  S.  W.  503.  Notice  that  dep- 
osition would  be  taken  "at  the  office  of  Sket- 
ton  &  Morrow  in  the  Qulncy  building  in  the 
city  of  Denver,  county  of  Arapahoe,  and 
state  of  Colorado,"  sufficiently  specific. 
Sheibley  v.   Fales    [Neb.]    106  N.  W.   1032. 

2.  Hartman  v.  Thompson,  104  Md.  389, 
65   A.   117. 

3.  No  such  requirement  under  §   45  et  seq. 


of  Revised  Evidence  Act  (Laws  1900,  P.  L.  p. 
362).  Ferguson  v.  Central  R.  Co.  [N.  J.  Err. 
&  App.]    67  A.   602. 

4.  Objection  that  notice  was  that  deposi- 
tions would  be  taken  at  the  same  time  in  two 
different  places  is  waived  if  counsel  of  party 
notified  appears  at  one  of  such  places  and 
cross-examines  witness  without  objecting  to 
notice.  Ivey  v.  Bessemer  City  Cotton  Mills, 
143  N.  C.   189,   55  S.  E.   613. 

5.  In  this  case  due  notice  was  given  de- 
fendants of  the  time  of  taking,  and  on  the 
day  specified  an  agent  of  theirs  attended  be- 
fore the  notary  and  made  no  objection  to 
postponement.  Missouri,  etc.,  R.  Co.  v.  Wil- 
liams [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  847, 
96  S.  W.  1087. 

6.  See  7  C.  L.   1132. 

7.  Ex  parte  Green  [Mo.  App.]  103  S.  W. 
503. 

8.  Testimony  de  bene  esse  may  be  taken 
in  typewriting.  Edgefield  Mfg.  Co.  v.  Mary- 
land Casualty  Co.  [S.  C]  58  S.  E.  969.  Evi- 
dence is  not  in  proper  form  where  witness 
in  answer  to  interrogatories  stated  that  her 
recollection  was  refreshed  from  a  copy  of 
stenographic  notes  taken  by  her  and  that 
she  believed  the  copy  to  be  correct,  and  then 
endorsed  the  several  pages  which  were  certi- 
fied by  the  commissioner  as  exhibits.  In  re 
Tift's  Will,  115  App.  Div.  915,  101  N.  Y.  S. 
1072. 

9.  Under  Rev.  St.  1899,  §  2878  (Ann.  St. 
1906,  p.  1660),  and  §  2882  (Ann.  St.  1906.  p. 
1661),  deposition  of  nonresident  witness  need 
not  be  taken  on  Interrogatories  but  may  be 
taken  in  narrative  form.  Hendricks  v.  St. 
Louis  Transit  Co.  [Mo.  App.]  101  S.  W.  675. 
Under  Code  Civ.  Proc.  §  380,  a  deposition 
must  be  reduced  to  writing  in  presence  of 
officer  taking  same,  either  by  officer,  witness, 
or  some  disinterested  person.  American 
Bonding  Co.  v.  Pulver   [Neb.]    109   N.  W.   156. 

10.  Where  counsel  agreed  that  any  dis- 
interested party  might  act  as  sole  commis- 
sioner but  that  answers  must  be  written  by 
witness  personally,  the  stipulation  is  com- 
plied with  when  witness  dictates  his  answer 
to  another  who  writes  them  out  on  a  type- 
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had."  In  taking  the  testimony  of  a  witness  by  virtue  of  notice  given  agreeably  to  the 
Xew  Jersey  statute/^  strict  rules  of  cross-examination  do  not  apply.^^  It  is  too  late 
after  witness  u  Sworn  to  object  to  the  production  by  him  of  a  letter  and  to  questions 
concerning  it,  on  the  ground  that  it  is  a  privileged  communication,  where  the  order 
for  the  deposition  directed  the  production  of  the  letter  and  no  appeal  was  taken 
therefrom.^*  Objection  to  the  manner  in  which  the  oath  is  administered  may  be 
waived."  If  for  any  reason  the  taxing  of  depositions  is  adjourned  to  the  following 
day,  the  cause  therefor  should  be  noted  by  the  commissions." 

Cost  of  tabing  and  transcriling. — The  compensation  to  be  paid  for  taking  a 
deposition  and  transcribing  it  from  shorthand  is  determined  by  statute." 

§  4.  Returning  and  filing}^ — The  officer  taking  depositions  must  return  them 
to  court  duly  certified.^^  The  court  may  allow  the  return  to  be  amended.^"  In  Mary- 
land depositions  returned  must  remain  in  court  ten  days,  subject  to  exceptions,  be- 
fore the  cause  is  taken  up  for  hearing.^^ 

§  5.  Suppression  of  objections  before  trial- — For  formal  defects  objection 
must  be  made  by  motion  to  suppress  the  deposition.^^  Motion  to  suppress  must  be 
made  before  trial,-*  and  greater  promptness  is  sometimes  required.-^  It  is  ground 
for  suppression  that  the  adverse  party  was  not  notified  of  the  time  and  place  of  taking 


writer  and  then,  being  sworn  and  having 
answers  read  to  him,  witness  signs  same. 
Glenn  v.  Zenovitch   [Ga.]   58  S.  E.  26. 

11.  Under  Code  Civ.  Proc.  §  885,  where  an 
order  directing  the  taking  of  a  deposition 
does  not  limit  its  scope,  a  full  examination 
of  the  witness  may  be  had.  Bankers'  Money 
Order  Ass'n  v.   Nachod,   105   N.  Y.   S.   773. 

12.  Evidence  act  of  1900    (P.   L.   p.   375). 

13.  Crosby  v.  Wells  [N.  J.  Err.  &  App.] 
67   A.   295. 

14.  Bankers'  Money  Order  Ass'n  v.  Nach- 
od,  105  N.  Y.  S.   773. 

15.  It  is  waived  if  not  made  at  the  hear- 
ing when  the  deposition  is  taken.  Breeden 
V.  Martens  [S.  D.]   112  N.  W.  960. 

16.  Ex  parte  Green  [Mo.  App.]  103  S.  "W. 
503. 

17.  Under  Ky.  St.  1903,  §  1741,  and  act  of 
March  26,  1904  (Acts  1904,  p.  298,  c.  121), 
when  by  consent  of  parties  a  deposition  is 
taken  in  shorthand,  tlie  officer  for  tran- 
scribing it  is  entitled  to  the  fees  fixed  by 
latter  act  in  addition  to  per  diem  compensa- 
tion allowed  by  former.  Reusclier  v.  Attor- 
ney General,  30  Ky.  L.  R.  109,  97  S.  W.  397; 
Co-Op.  Mfg.  Produce  &  Home  Co.  v,  Rusche, 
30  Ky.  L.  R.  790,  99  S.  W.  677. 

18.  See  7  C.  L.  1132. 

19.  It  must  appear  from  return  that  dep- 
ositions were  taken  in  pursuance  of  the  no- 
tice given.  Ex  parte  Green  [Mo.  App.]  103 
S.  W.  503.  Caption  of  deposition  and  certifi- 
cate of  officer  sufficiently  identifying  case  in 
which  deposition  was  taken.  McFaddin  v. 
Sims  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  757, 
97  S.  W.  335.  In  absence  of  statutory  re- 
quirement, where  testimony  de  bene  esse  is 
taken  in  typewriting,  certificate  of  the  officer 
need  not  show  that  it  was  reduced  to  writing 
by  him  or  by  witness  in  his  presence.  Edge- 
field Mfg.  Co.  V.  Maryland  Casualty  Co.  [S. 
C]  58  S.  E.  969.  Certificate  defective  in  not 
showing  that  deposition  was  taken  at  time 
and  place  specified  in  notice  as  required  by 
Code  Civ.  Proc.  §  385.  American  Bonding 
Co.  V.  Pulver  [Neb.]  109  N.  W.  156.  Certifi- 
(Cate  defective  in  not  showing  that  testimony 


was  reduced  to  writing  by  a  disinterested 
person  as  required  by  Code  Civ.  Proc.  §§  380, 
385.  Id.  Statement  in  notary's  certificate 
that  deposition  was  "read  to  *  *  *  witness, 
and,  being  by  him  corrected,  was  by  him 
subscribed  in  my  presence,"  is  a  sufficient 
compliance  with  Code  Civ.  Proc.  §  2032. 
Short  V.  Frink  [Cal.]  90  P.  200.  Certificate 
held  not  to  comply  with  requirement  of  Rev. 
St.  1895,  art.  2284,  that  officer  certify  that 
witness  signed  and  swore  to  answers  before 
him.  McFaddin  v.  Sims  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.  757,  97  S.  W.  335.  Where 
depositions  are  taken  before  commissioner 
appointed  by  dedimus,  no  certificate  of  of- 
ficial character  is  required.  Temby  v.  Wil- 
liam Brunt   Pottery   Co.,    127   111.   App.    441. 

20.  Haggin  v.  Rogers,  29  Ky.  L.  R.  1263, 
97  S.  W.  362.  Though  certificate  fails  to 
state  wliether  either  party  was  present  dur- 
ing examination  of  witnesses  as  required  by 
Civ.  Code  Proc.  §  582,  the  statute  is  complied 
with  if,  after  exception  taken,  officer  files 
a  writing  under  oath  showing  that  neither 
party  was  present.      Id. 

21.  Code  Pub.  Gen.  Laws,  art.  16,  §  241. 
Clark  V.  Callahan  [Md.]  66  A.  618.  By  con- 
senting to  take  up  case  before  expiration 
of  ten  days,  this  requirement  is  waived.     Id. 

22.  See    7    C.    L.    1133. 

23.  Illinois  Cent.  R.  Co.  v.  Panebiango, 
227  111.  170,  81  N.  E.  53.  Lack  of  preliminary 
proof  of  books  of  account  and  failure  to  at- 
tach the  original  books  to  the  deposition 
must  be  raised  by  motion  to  quash.  Wil- 
liams  V.   Press   Pub.   Co.,    126   111.   App.    109. 

24.  This  is  the  rule  under  Burns'  Ann. 
St.  1901,  §  443.  Louisville  &  S.  Trac.  Co. 
V.  Leaf  [Ind.  App.]  79  N.  E.  1066.  Under 
Rev.  St.  1895,  art.  2289,  motion  to  suppress, 
wliere  objection  is  to  form  and  manner  of 
taking  deposition,  must  be  made  before  trial. 
Ellis  V.  Lewis   [Tex.  Civ.  App.]   100  S.  W.  189. 

25.  Motion  to  suppress  for  technical  de- 
fect is  too  late  when  not  made  until  three 
months  after  filing,  'temby  v.  William 
Brunt    Pottery    Co..    127    111.    App.    441, 
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depositions,-^  that  witness  did  not  give  direct  answers  to  cross  interrogatories,  the 
evidence  sought  being  material,"  that  the  officer's  certificate  docs  not  comply  with 
statutory  requirements,-^  that  interrogatories  served  on  defendant  in  a  case  in  a 
Federal  court  are  not  authorized  by  Federal  law,'^  but  depositions  will  not  be  sup- 
pressed because  no  proper  oath  was  administered  to  the  witnesses,  if  such  objection 
was  not  made  when  the  depositions  were  taken,^"  nor  because  substantially  the  same 
answers  were  given  by  the  witnesses  to  the  same  questions  asked  each  of  them.^^  An 
objection  must  be  made  at  the  time  prescribed  by  statute.^^  ^vi^ere  testimony  upon 
interrogatories  has  not  been  obtained  in  proper  forin,  an  order  directing  that  a 
further  commission  issue  should  be  granted.^*^ 

§  6.  Use  as  evidence.^* — A  party  may  read  in  evidence  a  deposition  taken 
by  his  adversary,^^  and  this  is  sometimes  expressly  authorized  by  statute.^^  In  South 
Dakota  a  deposition  taken  in  a  former  action  between  the  same  parties,  upon  due 
notice  is  admissible."  The  parties  may  stipulate  for  the  admission  of  depositions 
taken  in  another  case.^^  The  rule  that  the  admissions  of  a  party  against  his  interest 
are  admissible  as  original  evidence  in  favor  of  the  adverse  party  applies  to  admis- 
sions made  in  depositions.''*  A  deposition  will  be  excluded  if  it  was  taken  without 
proper  notice  having  been  given  to  the  adverse  party.***    Proper  foundation  for  the 
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26.  Unless  notice  was  waived.  State  v. 
Omaha  El.  Co.   [Neb.]   110  N.  W.  874. 

27.  Morris  Co.  v.  Southern  Shoe  Co.  [Tex. 
Civ.  App.]  99  S.  W.  178.  Witness  did  not 
specifically  answer  a  cross  interrogatory, 
and  his  answer  to  another  cross  interroga- 
tory did  not  state  in  detail  the  sources  of 
his   information   as   required.     Id. 

28.  Certificate  failed  to  show  that  deposi- 
tion was  signed  and  sworn  to  by  witness 
before  officer.  McFaddin  v.  Sims  [Tex.  Civ. 
App.]    16   Tex.   Ct.    Rep.    757,    97    S.   W.    335. 

29.  Objection  need  not  be  deferred  in  such 
case  until  answers  are  offered  in  evidence. 
Smith  V.  International  Mercantile  Co.,  154  F. 
78G. 

30. 
960. 

31.  In  such  case  the  conclusion  would  not 
necessaril:  result  that  the  witnesses  did  not 
each  independently  testify  as  to  facts  within 
their  knowledge.  St.  Louis,  etc.,  R.  Co.  v. 
White    [Tex.   Civ.  App.]    103   S.   W.    673. 

32.  Under  Civ.  Code  1895,  §  5668,  objec- 
tion that  an  interrogatory  is  misleading  will 
not  be  considered  if  not  made  and  filed  with 
the  interrogatories  before  the  issuing  of  the 
commission.  Gress  Bros.  v.  Berry  Bros.  [Ga. 
App.]  58  S.  E.  384.  Under  Rev.  St.  1895,  art. 
2289.  objection  to  the  form  of  answer  to  in- 
terrogatory must  be  made  and  acted  upon 
at  the  first  term  after  the  deposition  is  filed. 
Borden  v.  Le  Tulle  Mercantile  Co.  [Tex.  Civ. 
App.]  99  S.  W.  128.  That  officer  taking  dep- 
osition did  not  give  the  parties  at  least  five 
days'  notice  in  writing  of  time  and  place  of 
taking,  as  required  by  Act  1905,  p.  107,  c.  76, 
art.  2282,  Is  not  ground  for  suppression  at 
any  time  after  filing,  under  art.  2284,  but 
such  objection  is  governed  by  art.  2289. 
El  Paso  &  S.  W.  R.  Co.  v.  Barrett  [Tex.  Civ. 
App]  101  S.  W.  1025.  Irregularities  in  the 
proceedings  of  the  commissioner  are  waived 
by  failure  to  take  timely  objection.  Hooe 
V.  U.  S.,  41  Ct.  CI.  378. 

33.  In  re  Tlfft's  Will,  115  App.  Div.  915, 
101   N.  Y.   S.   1072. 

34.  See  7  C.  L.  1135. 


35.  Plaintiff  may  read  in  evidence  a  dep- 
osition taken  by  defendant.  Chesapeake 
Stone  Co.  v.  Fossett,  30  Ky.  L.  R.  1175,  100 
S.  W.   825. 

36.  Under  Cobbey's  Ann.  St.  1903,  §  1368, 
a  deposition  and  exhibit  thereto  attached 
when  properly  identified  by  deponent  may, 
when  material  to  the  case,  be  given  in  evi- 
dence by  the  party  not  taking  tlie  deposition. 
Keller  v.  Chicago,  etc.,  R.  Co.  [Neb.]  Ill  N. 
W.   384. 

37.  Such  a  deposition  is  admissible  though 
not  filed  in  the  present  action  previous  to 
trial,  where  counsel  for  party  objecting  to 
its  admission  was  present  when  it  was  taken 
and  cross-examined  the  witness,  it  not  being 
shown  that  any  prejudice  resulted  from  fail- 
ure to  file  it.  Rev.  Code  Proc.  §  519.  Ed- 
wards V.  Chicago,  etc.,  R.  Co.  [S.  D.]  110  N. 
W.  832. 

38.  In  suit  for  libel  where  parties  stipu- 
late that  depositions  taken  in  another  case 
may  be  admitted  in  evidence,  such  depositions 
will  be  admitted  for  the  purpose  of  showing 
absence  of  malice,  although  they  constitute 
evidence  of  facts  relating  to  plaintiff  un- 
known to  defendant  at  the  time  of  publica- 
tion of  the  libel.  Butler  v.  Gazette  Co.,  104 
N.  Y.  S.  637. 

39.  Southern  Bk.  v.  Nichols,  202  Mo.  309, 
100  S.  W.  613.  But  the  party  making  the 
admission  is  entitled  to  have  so  much  of  the 
deposition  read  as  bears  upon  the  question 
in  regard  to  which  he  has  been  interrogated. 
Id. 

40.  Answers  to  interrogatories  are  not 
admissible  in  evidence  unless  it  appears  that 
notice  of  intention  to  take  testimony  was 
given  to  opposite  party  or  his  counsel  in 
manner  prescribed  by  law,  or  that  such 
notice  was  waived.  Wright  v.  Sparks,  127 
Ga.  365,  56  S.  B.  442.  A  deposition  is  properly 
excluded  if  tlie  name  of  tlie  witness  was  not 
inserted  in  the  notice  of  the  names  of  the 
witnesses  proposed  to  be  examined.  Hart- 
man  V.  Thompson,  104  Md.  389,  65  A.  117. 
But  a  deposition  will  not  be  excluded  on 
ground   that   It   was    taken   without   notice   If 
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introduction  of  a  deposition  must  be  laid."  That  testimony  is  contained  in  a  depo- 
sition does  not  give  it  additional  credence.*-  In  Kentucky  a  party  is  not  concluded  by 
a  deposition  read  by  him  in  evidence,  but  may  contradict  it  by  other  testimony.*^ 
Objections.** — The  objection  that  evidence  in  a  deposition  is  incompetent  is 
properly  made  when  such  evidence  is  offered  at  the  trial.*^  but  objections  not  going 
to  the  competency  of  the  testimony  or  of  the  witness  are  generally  required  to  be 
made  before  trial,  and  come  too  late  when  the  deposition  is  offered  in  evidence.*" 
That  an  interrogatory  was  not  correctly  propounded  by  the  commissioner  will  not 
necessarily  preclude  the  admission  in  evidence  of  such  interrogatory  and  the  answer 
thereto.*'^  An  answer  not  responsive  to  the  interrogatory  propounded  should  be  ex- 
cluded.** The  rules  applicable  to  the  admission  of  evidence  and  the  examination  of 
witnesses  apply  to  testimony  in  a  deposition.*''    Wliere  a  deposition  was  taken  before 


notary  certifies  that  it  was  taken  before  him 
pursuant  to  notice  attached,  and  no  excep- 
tions are  talien  to  insufficiency  of  notice. 
Helm  V.  Lynchburg-  Trust  &  Sav.  Bk.,  106 
Va.    603,    56    S.    B.    598. 

41.  Rev.  St.  1899,  c.  18,  §  2904  (Ann.  St. 
1906,  p.  1669),  providing  that  facts  authoriz- 
ing reading  of  deposition  may  be  established 
by  testimony  of  deposing  witness  or  officer 
taking  same,  does  not  exclude  resort  to 
other  sources  to  lay  proper  foundation  for 
Introduction  of  deposition.  Doyle  v.  St. 
Louis  Transit  Co.  [Mo.  App.]  101  S.  W.  598. 
Rev.  St.  1899,  c.  18,  §  2904  (Ann.  St.  1906, 
p.  1669),  does  not  require  as  prerequisite  to 
introduction  of  deposition  that  deposing 
judge,  lawyer,  or  physician  shall  have  been 
summoned  as  a  witness.  If  deponent  be  a 
physician  or  lawyer,  it  only  requires  that  he 
shall  be  engaged  in  discharge  of  professional 
duties  at  time  of  trial.  Id.  Under  the  Illi- 
nois statute  it  is  not  essential  to  use  a  depo- 
sition as  evidence  that  it  should  be  accom- 
panied by  certificate  of  official  character 
of  officer  taking  it,  but  such  certificate  may 
be  produced  at  hearing  and  official  character 
■of  such  officer  then  esta>)lished.  Bishop  v. 
Hilliard,  227  111.  382,  81  N.  E.  403.  Under 
Kirby's  Dig.  §§  3157,  3158,  if  a  deposition 
discloses  that  witness  was  a  resident  of  an- 
other state,  and  he  is  not  in  attendance  upon 
the  court,  the  deposition  is  admissible. 
Hayes  v.   Brandt,    80   Ark.   592,    98    S.   W.   368. 

43.  Instruction  to  this  effect  not  error. 
Johnson  County  Sav.  Bk.  v.  Walker,  79  Conn. 
348,    65    A.    132. 

43.  Civ  Code  Prac.  §  596.  Chesapeake 
Stone  Co.  v.  Fossett,  30  Ky.  L.  R.  1175,  100 
S.  W.   825. 

44.  See    7    C.   L.    1136. 

45.  Illinois  Cent.  R. 
227  111.  170,  81  N.  E.  53.  „  -  , 
presented  after  jury  is  sworn,  to  suppress 
depositions  on  ground  that  evidence  is  in- 
competent and  hearsay,  and  reserving  rul- 
ing on  evidence  until  it  is  offered  on  the 
trial,  is  not  erroneous.  Hilt  v.  Griffin 
[Kan.]  90  P.  808.  Under  Civ.  Code  §  587, 
subsec.  2,  objections  to  competency  of  wit- 
ness or  relevancy  or  competency  of  testi- 
mony may  be  taken  at  any  time  before  or 
during  trial.  Robertson  v.  Sebastian,  30  Ky. 
L.   R.   883,   99   S.  W.   933. 

46.  Exceptions  to  the  regularity  of  a  dep- 
osition should  be  disposed  of  before  trial  and 
cannot  be  raised  when  it  is  propo.S'id  to  in- 
troduce the  deposition  in  evidence  at  the 
trial.     Ivey    v.    Bessemer    City    Cotton    Mills. 


Co.    v.    Panebiango, 
Overruling  motion. 


143  N.  C.  189,  55  S.  E.  613.  Deposition  will 
not  be  excluded  on  ground  that  it  was  not 
filed  in  time,  if  it  was  filed  two  months  be- 
fore entry  of  decree,  and  no  exceptions  were 
taken  to  time  of  filing.  Helm  v.  Lynchburg 
Trust  &  Sav.  Bk.,  106  Va.  603,  56  S.  E.  598. 
Under  Rev.  St.  1895,  art.  2289,  the  general 
rule  is  that  all  objections  to  the  position  of 
a  witness,  except  such  as  challenge  the  ad- 
missibility of  the  testimony  because  of  its 
intrinsic  character,  or  on  account  of  incom- 
petency of  the  witness,  must  be  made  before 
trial.  Ellis  v.  Lewis  [Tex.  Civ.  App.]  100  S. 
W.  189.  In  Alabama,  where  interrogatories 
are  filed  and  no  objections  are  filed  to  them, 
if  the  depositions  given  in  answer  are  re- 
sponsive thereto  and  material  to  the  issues, 
objection  to  them  at  the  trial  is  too  late. 
Mississippi  Lumber  Co.  v.  Smith  &  Co.  [Ala.] 
44  So.  475.  Objection  to  deposition  on 
ground  that  evidence  is  secondary  made 
after  trial  has  begun  and  when  deposition 
is  being  read  to  jury  is  too  late.     Id. 

47.  Interrogatory  propounded  was  whether 
witness  had  received  from  defendant  letter 
with  relation  to  termination  of  lease  "dated 
May  28,  1904,  or  thereabouts,"  and  as  pro- 
pounded by  commissioner  was  whether  wit- 
ness had  received  such  letter  "dated  May  24, 
1904,  or  thereabouts."  It  was  held  refusal 
to  strike  out  interrogatory  and  answer  was 
not  error.  Crawford  v.  Kline  [N.  J.  Law]  65 
A.   441. 

48.  Answer  not  responsive  to  cross  inter- 
rogatory. Central  Tex.  Grocery  Co.  v.  Globe 
Tobacco  Co.  [Tex.  Civ  App.]  99  S.  W.  1144. 
An  answer  to  a  general  and  final  interroga- 
tory should  be  excluded  when  it  contains 
material  and  important  testimony  of  a  fact 
of  which  opposite  party  was  not  put  on  no- 
tice, either  by  the  question  embraced  in  the 
particular  interrogatory  or  when  taken  in 
connection  with  preceding  interrogatories. 
Taylor  v.  Globe  Refinery  Co.,  127  Ga.  138,  56 
S.  E.  292.  But  in  Alabama  it  is  held  that 
even  if  answers  to  interrogatories  are  not 
responsive  the  objection  cannot  prevail  when 
made  for  first  time  during  trial.  Mississippi 
Lumber  Co.  v.  Smith  &  Co.   [Ala.]   44  So.  475. 

4S).  Iiuiiiateriul  and  irrelevant  te-stiniouy 
inadmissible.  Short  v.  Frink  [Cal.]  90  P. 
200. 

Leading  Qne»tions:  The  rule  that  the  al- 
lowance of  leading  questions  is  largely  with- 
in the  discretion  of  the  trial  court  applies 
to  depositions.  Breiner  v.  Nugent  [Iowa] 
111  N.  W.  446;  Gress  &  Co.  v.  Berry  Bros. 
[Ga.    App.]    58    S.E.    384.     Interrogatory    held 
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the  trial  judge  who  ruled  on  the  objections  when  made  and  allowed  exceptions,  it  is 

not  necessary  to  renew  such  exceptions  at  the  trial.^^     Objections  to  a  deposition 

must  be  specific  if  any  part  thereof  is  admissible  in  any  view  of  the  case."     In 

Texas  an  objection  to  the  form  and  manner  of  taking  a  deposition  can  be  considered 

only  when  presented  in  writing."    Objection  to  testimony  in  a  deposition  may  be 

waived.^^ 

Detosits;  Deputt,  see  latest  topical  index. 


DESCENT    AND    DISTRIBUTION. 


§  1.     Law    Governing    Descent    (»70). 

§  2.  Persons  Entitled  to  Share  or  Inherit 
(»70). 

§  3.  Inheritable  and  Distributable  Prop- 
erty   (971). 


§  4.  Course  of  Descent  and  Distribution 
(972). 

§  5.  Quantity  o£  Estate  or  Share  Acquired 
(973). 

§  6.     Husband  or  Wife  as  Heir   (973). 


The  scope  of  this  topic  ^*  is  noted  below. 

§  1.  Law  governing  descent.^^ — The  right  to  inherit  the  property  of  a  de- 
cedent is  not  a  natural  one,  but  is  purely  statutory,  and  hence  the  legislature  may 
alter  the  same  at  pleasure,^^  and  may  impose  such  burdens  thereon  as  it  sees  fit." 

The  descent  of  realty  is  governed  by  the  law  of  its-situs.^" 

§  2.  Persons  entitled  to  share  or  inherit J"^ — One  claiming  title  to  land  by  col- 
lateral descent  must  establish  all  the  difi'erent  links  in  the  chain  of  descent  from  the 
former  owner  to  himself,  together  with  the  extinction  of  all  lines  which  could  claim 
any  preference  to  him.^° 


not  leading.  Gress  Co.  v.  Berry  Bros.  [Ga. 
App.]    58  S.  E.  384. 

Plaintiff  disqualified  from  testifying  after 
defendant's  death:  Plaintiff  gave  notice  to 
take  depositions  and  defendant's  deposition 
was  taken  on  plaintiff's  behalf.  Subse- 
quently plaintiff  was  introduced  as  a  witness 
in  his  own  behalf  and,  pending  his  examina- 
tion in  chief,  defendant  died.  Plaintiff's  ex- 
amination was  thereafter  resumed  and  his 
deposition  taken  over  objection  of  adminis- 
trator. It  was  held  that  after  defendant's 
death  plaintiff  was  disqualified  from  testify- 
ing by  Code  1904,  §  3346.  Puckett  v.  Mul- 
lins  Adm'r,  106  Va.  248,  55  S.  E.   676. 

Where  strict  rules  of  cross-examination 
not  applicable:  When  by  consent  there  is 
read,  at  the  trial  of  one  action,  the  testi- 
mony of  a  witness  out  of  the  state,  taken 
originally  in  another  action,  the  propriety 
of  a  question  and  answer,  part  of  the  cross- 
examination  in  such  other  action  but  really 
part  of  the  examination  in  chief  in  the  lat- 
ter action  is  not  tested  by  the  strict  rules  of 
cross-examination.  Crosby  v.  Wells  [N.  J. 
Err.  &  App.]   67  A.  295. 

CO.  Chicago,  etc.,  R.  Co.  v.  Alexander 
[Wash.]    91   P.   626. 

61.  State  V.  Simmons,  74  Kan.  799,  88  P. 
67.  The  party  objecting  must  specify  each 
question  or  answer  upon  which  he  desires  a 
ruling,  and  the  particular  grounds  of  his 
objection,  unless  he  objects  to  the  admissi- 
bility of  the  deposition  as  a  whole,  in  which 
case  he  should  specify  his  grounds  therefor. 
Id.  A  general  exception  to  each  and  every 
question  and  answer  in  a  deposition,  without 
specifying  the  objection,  is  too  broad  to 
raise  the  question  of  error  In  admitting  a 
single  answer  alleged  to  be  liearsay.  Jar- 
vis  V.  Andrews,  80  Ark.  277,  96  S.  W.  1064. 
But  If  on   the  face  of  a  question   in   a  dep- 


osition there  appears  no  purpose  for  which 
tile  evidence  asked  could  be  admissible,  a 
general  objection  of  irrelevancy,  incompe- 
tency, and  immateriality  is  sufficient.  Short 
V.  Frink  [Cal.]  90  P.  200.  A  motion  to  strike 
out  the  testimony  after  it  is  read  is  not  es- 
sential in  such  case.  Id.  But  such  motion 
is  essential  where  it  Is  not  apparent  from 
the  question  that  the  response  would  be  in- 
admissible.    Id. 

52.  Borden  v.  Le  Tulle  Mercantile  Co. 
[Tex.  Civ.  App.]   99  S.  W.  128. 

53.  Right  to  object  to  answer  to  a  settled 
interrogatory  in  deposition,  which  is  strictly 
responsive  to  question,  is  waived  by  allow- 
ing it  to  be  read  without  objection.  Arel- 
lanes  v.  Arellanes  [Cal.]   90  P.  1059. 

54.  This  topic  treats  only  of  the  rules 
governing  the  disposition  of  tlie  property  of 
those  dying  intestate.  The  construction  and 
effect  of  wills  (See  Wills,  8  C.  L.  2305),  and 
the  administration  and  management  of  the 
estates  of  decedents  (See  Estates  of  Dece- 
dents, 7  C.  L.  1386),  are  excluded. 

55.  See   7    C.   L.    1137. 

56.  Ferguson  v.  Gentry  [Mo.]  104  S.  W. 
104.  Rights  of  children  of  husband  by  first 
marriage  in  property  passing  to  childless 
second  wife  on  his  death  are  to  be  deter- 
mined by  law  in  force  at  her  death,  before 
which  time  they  have  no  vested  interest. 
Griflls  v.  First  Nat.  Bk.  [Ind.  App.]  79  N.  B. 
230. 

57.  May  impose  inheritance  tax,  it  being 
tax  on  privilege  and  not  on  property  inher- 
ited. In  re  Touhy's  Estate,  35  Mont.  431, 
90   P.   170. 

58.  See,  also,  Conflict  of  Laws,  9  C.  L. 
596.  Montgomery  v.  Montgomery  [Tex.  Civ. 
App.]    99    S.    W.    1145. 

59.  See  7  C.  L.   1137. 

«0.     Must  show  who  was  last  entitled,  his 
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One  becomes  an  heir  only  on  the  death  of  his  ancestor,^i  and  the  heirs  at  law 
and  next  of  kin  to  whom  the  estate  of  an  intestate  passes  are  to  be  determined  as  of 
that  date.«2 

The  right  of  aliens/^  adopted  children,^*  bastards/^  and  Indians ««  to  inherit, 
and  of  others  to  inherit  from  them,  is  fully  treated  elsewhere.  Posthumous  child- 
ren ordinarily  inlierit  in  like  manner  as  if  they  had  been  born  during  the  lifetime  of 
the  intestate  and  had  survived  him.«^  By  statute  in  many  states  the  posthumous 
and  pretermitted  children  of  one  dying  testate  are  entitled  to  the  same  shares  they 
would  have  taken  had  the  parent  died  intestate.^^ 

§  3.  Inheritable  and  distrihutable  property.^^ — Property  not  disposed  of,  or 
ineffectually  disposed  of,  by  the  will  of  one  dying  testate  passes  to  his  heirs  or  dis- 
tributees under  the  intestate  laws.^<^  The  equitable  title  to  realty  ""■  vested  remain- 
ders,'2  and  a  claim  of  a  preference  right  to  purchase  tide  lands,'^^  j^a,ve  been  held  to 
be  inheritable.  A  right  in  gross  to  take  fish  from  a  pond  is  not.^*  Under  the  Fed- 
eral statutes  the  heirs  of  a  timber  culture  entryman  who  dies  before  patent  is  issued 
take  title  thereto  as  donees  of  the  government  and  not  by  inheritance.'^^ 

The  title  to  lands  or  any  interest  therein  ordinarily  vests  in  the  heir,  and  the 
title  to  personalty  in  the  administrator,  immediately  upon  the  death  of  the  ancestor.^* 
The  character  of  the  estate  cast  upon  the  heir  is  the  same  as  that  held  by  the  ances- 
tor.^^  He  takes  it  subject  to  all  existing  liens  and  charges,^*  and  subject  to  the  pay- 
ment of  the  ancestor's  debts.''^  He  cannot  ordinarily  be  heard  to  allege  the  turpitude 
of  the  person  under  whom  he  claims,  nor  to  assert  any  claim  which  the  latter  would 


death  without  issue,  and  all  different  links 
in  chain  of  descent  which  will  shoTV  that 
the  one  last  entitled  and  claimant  descended 
from  same  common  ancestor,  together  with 
extinction  of  all  lines  of  descent  which  could 
claim  any  preference  to  him.  Gorham  v. 
Settgast  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
432,  98  S.  W.  665.  Evidence  held  to  present 
question  for  jury  whether  intervenors  had 
shown   title    by   heirship.     Id. 

61.  For  right  to  dispose  of  expectancy,  see 
Real  Property,  8  C.  L.  1676.  Heirs  have  no 
interest  by  inheritance  until  death  of  an- 
cestor. Crenshaw  v.  Kener,  127  Ga.  742,  57 
S.    E.    57. 

62.  Trust  fund,  disposition  of  which  was 
not  provided  for  on  death  of  beneficiary 
without  issue.  Grinnell  v.  Rowland,  51 
Misc.   123,   100   N.  Y.   S.   765. 

63.  See  Aliens,  9  C.  L.  84.  See,  also,  7 
C.   L.   1138. 

64.  See  Adoption  of  Children,  9  C.  L.  34. 
See,  also,  7  C.  L.  1137. 

65.  See  Bastards,  9  C.  L.  383.  See,  also, 
7    C.    L.    1138. 

66.  See  Indians,  8  C.  L.  179.  See,  also, 
7   C.   L.   1139. 

67.  Revisal  1905,  §  1556.  Is  considered 
absolutely  born  for  all  beneficial  purposes 
of  heirship.  Deal  v.  Sexton,  144  N.  C.  157, 
56  S.  E.  691.  Child  held  in  no  way  bound 
by  partition  proceedings  to  which  she  was 
in  no  way  made  party,  and  she  could  recover 
land  from  remote  vendee  of  purchaser  at 
partition  sale.     Id. 

68.  For  full  discussion  of  this  question 
see  Wills,  8  C.  L.  2305.  See,  also,  7  C.  L. 
1139,    n.    12,    13. 

68.     See  7  C.  L.  1139. 

70.  See  Wills,  8  C.  L.   2305. 

71.  Vendee  in  possession  of  land  under 
contract  of  sale  on  which  part  of  purchase 
price    had    been    paid    held   to    hold    equitable 


title  to  the  land  which,  on  his  death,  de- 
scended to  his  heirs.  In  re  Grandjean's  Es- 
tate   [Neb.]    110   N.   W.    1108. 

72.  Shares  of  vested  remaindermen  dying 
before  coming  into  possession  held  to  have 
passed  to  their  heirs  or  survivors  by  de- 
scent or  representation.  Shafer  v.  Tereso 
133    Iowa,    342,    110   N.   W.   846. 

73.  Descends  to  claimant's  heirs  and  le- 
gal representatives  as  other  property  rights 
descend.  Hotchkin  v.  Bussell  [Wash.]  89 
P.    183. 

74.  Mallet  v.  McCord,  127  Ga.  761,  56 
S.   E.   1015. 

75.  Act  June  14,  1878,  c.  190,  20  St.  113. 
Walker   v.    Ehresman    [Neb.]    113    N.   W.    218. 

76.  For  full  discussion  of  this  question,' 
including  right  to  bring  actions  for  recovery 
of,  or  injury  to,  property,  see  Estates  of 
Decedents,  7  C.  L.  1386.  See,  also,  7  C.  L. 
1140,    1141. 

77.  Quality  of  title  not  changed.  Kalona 
Sav.  Bk.  V.  Eash,  133  Iowa,  190,  109  N.  W. 
887.  Where  title  in  fee  descends  to  "heir! 
judgment  against  him  immediately  becomes 
lien  on  property  enforceable  by  levy  and 
sale  under  general  execution,  and  creditor 
cannot  maintain  suit  in  equity  to  have  his 
interest  determined  and  set  aside  to  satisfy 
judgment.     Id. 

78.  Land  sold  at  partition  sale  was  deeded 
to  third  person  who  furnished  money  to  bid- 
der, and  who  agreed  to  convey  to  latter  on 
repayment.  Bidder  died  before  making  pay- 
ment, and  his  administratrix  made  payment 
and  received  deed.  Held  that  administratrix 
took  title  in  trust  for  estate  and  next  of  kin, 
on  being  awarded  half  interest,  were  prop- 
erly charged  with  half  amount  paid  by  her. 
Montgomery  v.  Montgomery  [Tex.  Civ.  App,] 
99    S.   W.    1145. 

79.  For  full  discussion  of  this  question 
see  Estates  of  Decedents,  7  C.  L.   1386. 
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be  estopped  to  assert.^"  A  forced  heir  under  the  civil  law  may,  however,  attack  the 
alleged  illegal,  fraudulent,  or  simulated  conveyances  of  the  person  to  wliom  he  oc- 
cupies that  relation  to  the  extent  necessary  to  protect  his  legitime.^^  An  ancestor's 
warranty  can  only  be  enforced  against  his  heirs  to  the  extent  of  the  land  acquired  by 
them  by  descent.  ®- 

§  4.  Course  of  descent  and  distribution.^^ — A  sister  inherits  immediately  from 
her  brother  and  not  mediately  through  the  father.**  Children  of  different  marriages 
ordinarily  share  equally  in  the  estate  of  their  common  parent. ®°  Brothers  and  sisters 
of  the  full  blood  generally  take  to  the  exclusion  of  those  of  the  half  blood. ^"  Where 
the  heir  is  a  married  woman  at  the  time  of  descent  cast,  the  whole  of  the  estate  goes 
to  her,  her  husband's  interest  in  it  being  carved  out  of  her  estate  after  it  has  vested 
in  her.*^  Brothers  and  sisters,  by  renouncing  in  favor  of  their  mother  the  succession 
of  a  deceased  brother,  do  not  estop  themselves  to  contest  the  right  of  persons  claim- 
ing as  children  of  such  deceased  brother  to  share  in  the  mother's  estate.®* 

In  Xew  York,  if  there  is  no  Avidow  and  no  children,  and  no  representatives  of  a 
child,  the  whole  surplus  of  the  personalty  goes  to  the  next  of  kin  in  equal  degree  to 
the  deceased  and  their  legal  representatives."'-'  If  the  surviving  next  of  kin  are  of 
unequal  degrees  of  kindred,  the  surplus  is  to  be  apportioned  among  those  entitled 
thereto  according  to  their  respective  stocks,  those  taking  in  their  own  right  receiv- 
ing equal  shares,  and  those  by  representation  the  share  to  which  the  parent  whom 
they  represent  would  have  been  entitled  if  living.^"  In  Texas,  if  there  are  no 
children,  father  or  mother,  brothers  or  sisters,  or  husband  or  wife,  half  of  the  estate 
goes  to  the  paternal  and  half  to  the  maternal,  kindred.^^     If  there  is  a  surviving 


80.  Ordinary  heir  as  distinguished  from 
forced  heir.  Jones  v.  Jones  [La.]  44  So.  429. 
Collateral  heirs  have  no  standing  to  attack 
for  fraud,  or  as  simulated,  or  as  a  donation 
made  in  violation  of  Civ.  Code  art.  1497,  a 
contract  made  by  their  de  cujus  and  fully 
executed  by  other  contracting  party.  Thiel- 
man  v.  Gahlman  [La.]  44  So.  123.  Collateral 
heirs  cannot  attack  conveyance  which  is 
neither  sale  nor  donation  on  ground  that 
such  contract  is  unknown  to  the  law,  where 
it  has  been  fully  executed  by  other  party. 
Id. 

81.  Rule  denying  to  creditor  right  to  as- 
sail acts  of  his  debtor  committed  prior  to 
creation  of  his  debt  does  not  apply  to  right 
of  action  of  forced  heir  for  reduction  of  an 
excessive  donation,  which,  though  arising 
only  upon  death  of  donor,  relates  back  to 
date  anterior  to  donation.  Jones  v.  Jones 
[La.]  44  So.  429.  Forced  heirs  attacking 
contract  as  simulation  must  allege  extent  of 
their  interest  and  in  what  respect  such  in- 
terest has  been  affected  by  said  contract. 
Rudolf  v.  Costa  [La.]   44  So.  477. 

82.  Farber  v.  Blubaker  Coal  Co.,  216  Pa. 
209,  65  A.  551.  Where  owner  of  land  agreed 
to  convey  all  underlying  coal,  but  on  his 
death  it  appeared  that  he  owned  only  an 
undivided  interest,  held  that  his  widow  and 
heirs  were  not  required  to  purchase  out- 
standing interest  to  enable  administrator  to 
convey  fee,  nor  to  convey  any  interest  held 
or  purchased  by  them  after  vendor's  death. 
Id. 

83.  See    7    C.    L.    1141. 

84.  Where  father  died  leaving  son  and 
two  daughters,  held  that,  on  subsequent 
death  of  son  and  one  of  the  daughters,  other 
daughter    inherited    share    of    father's    estate 


which  went  to  her  deceased  brother  and 
sister  as  their  heir  and  not  as  heir  of  her 
father.  West  v.  Hermann  [Tex.  Civ.  App.] 
104   S.   W.   42S. 

85.  Wife  paid  principal  part  of  considera- 
tion for  land.  Bond  for  title  ran  to  husband, 
but  was  intention,  understood  by  all  parties, 
that  land  should  be  conveyed  to  husband  and 
wife  for  tlieir  lives  with  remainder  to  their 
child.  This  was  done,  but  deed  was  not 
recorded  and  was  lost.  After  husband's 
death  vendor  made  new  deed  to  widow  for 
life  with  remainder  to  child.  Held  error  to 
set  aside  latter  deed  on  theory  that  children 
of  husband  by  former  marriage  had  interest 
in  land.  Noble  v.  Noble,  30  Ky.  L.  R.  629, 
99  S.  W.  339. 

80.  Under  Spanish  law,  in  force  in  repub- 
lic of  Texas  prior  to  1840.  Kirby  v.  Hay- 
den   [Tex.  Civ.  App.]   99  S.  W.  746. 

87.  Husband  takes  no  part  of  it  by  de- 
scent. De  Hatre  v.  Edmunds,  200  Mo.  246, 
98  S.  W.  744.  Hence,  where  land  was  in 
adverse  possession  of  another  at  time  of  de- 
scent to  married  woman,  held  that  limita- 
tions continued  to  run  against  whole  estate 
and  not  merely  against  husband's  interest. 
Id. 

88.  Does  not  amount  to  a  claim  of  any- 
thing previously  renounced.  Succession  of 
Gabisso   [La.]   44  So.  438. 

8J).  Code  Civ.  Proc.  §  2732,  par.  5.  In  re 
Prote,   64  Misc.   495,   104  N.  Y.  S.   581. 

90.  Code  Civ.  Proc.  §  2732,  par.  11.  Where 
sole  heirs  and  next  of  kin  were  three  neph- 
ews and  child  of  a  deceased  nephew,  held 
that  each  was  entitle-d  to  one-fourth.  In 
re  Prote,   54  Misc.  495,   104  N.  Y.  S.   581. 

01.     Rev.   St.   1895.  art.   1688,   §  4.     Gorham 
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parent  and  brothers  and  sisters,  half  goes  to  the  former  and  the  other  half  to  the 
latter.^2 

In  the  District  of  Columbia,  where  there  are  no  nearer  relatives,  realty  acquired 
by  purchase  goes  to  the  descendants  of  the  intestate's  maternal  grandfather,  to  be 
distributed  per  stirpes.^^  In  Xew  Jersey  first  cousins  and  the  descendants  of  de- 
ceased first  cousins  take  to  the  exclusion  of  descendants  of  great-great-grand  parents 
and  of  great  uncles  and  aunts  not  coming  within  that  description,  the  descendants  of 
the  deceased  cousins  taking  per  stirpes.''* 

§  5.  Quantity  af  estate  or  share  acquired.^^ — The  shares  of  the  heirs  or  next 
of  kin  may  be  increased  or  decreased  by  transfers  of  property  made  between  them  and 
the  ancestor  (Juring  the  latter's  lifetime,  depending  upon  whether  such  transactions 
are  gifts,^*  or  advancements. °^ 

§  6.  Husband  or  wife  as  lieir.^^ — The  right  to  curtesy  ^^  and  dower,^  the 
widow's  right  of  quarantine,  family  allowances,  and  the  like,-  the  descent  of  the 
homestead  ^  and  of  community  property,*  and  the  effect  of  antenuptial  and  other 
agreements  on  the  rights  of  the  surviving  spouse,^  are  fully  treated  elsewhere. 

In  some  states,  where  there  are  no  lineal  descendants,  the  widow  is  entitled  to 
half  the  realty.^  In  Texas  it  goes  half  to  her  and  half  to  the  next  of  kin."  In  ^Yest 
Virginia,  under  such  circumstances,  she  takes  all  the  personalty,*  and  in  Pennsyl- 
vania half  of  it.'  In  some  states,  where  there  are  children,  she  takes  a  third  of  the 
personalty  after  the  payment  of  debts  and  expenses.^"     In  Minnesota,  where  there 


V.  Settgast   [Tex.  Civ.  App.]    17  Tex.  Ct.  Rep. 
432,  98  S.  W.  665. 

92.  On  death  of  one  of  decedent's  two 
children,  held  that  decedent's  widow  inher- 
ited an  interest  from  such  child  which,  on 
widow's  death,  descended  to  her  child  by  her 
second  marriage.  Meurin  v.  Kopplin  [Tex. 
Civ.   App.]    100   S.  W.   984. 

93.  D.  C.  Code,  §§  940-950,  providing  that, 
where  there  are  no  nearer  relatives,  realty 
acquired  by  purchase  shall  descend  to  de- 
scendants of  intestate's  maternal  grand- 
father "in  equal  degree  equally,"  and  §  955, 
providing  that  children  of  deceased  father 
or  mother  shall  take  parents'  share  by  rep- 
resentation, construed,  and  held  that  in 
case  distribution  should  be  per  stirpes  of 
said  maternal  grandfather.  McManus  v. 
Lynch,  28  App.  D.  C.  381.  Nearest  relatives 
of  intestate  were  descendants  of  maternal 
grandfather,  who  had  four  children,  all  of 
•«vhom  had  since  died.  One  of  them  had  a 
child  A.,  another  a  child  B.,  another  a  child 
C,  the  intestate,  and  the  fourth  three  chil- 
dren D.,  E.,  and  F.  D.  died  leaving  five 
children  and  F.  died  leaving  one  child. 
Held  that  one-third  of  property  went  to 
A.,  one-third  to  B.,  one-third  of  one-third 
to  E.,  one-third  of  one-third  to  child  of  F., 
and  one-fifth  of  one-third  of  one-third  to 
each   of   children   of   D.     Id. 

94.  Estate  distributed  among  living  first 
cousins  and  descendants  of  deceased  first 
cousins  per  stirpes.  Orphan's  Court  Act 
1898,  §  168,  and  §  169  as  amended  in  1899. 
Smith  V.  McDonald  [N.  J.  Err.  &  App.]  65  A. 
S40.  afg.  69  N.  J.  Eq.  765,  61  A.  453. 

95.  See  7  C.  L.  1142. 

96.  See  Gifts,  7  C.  L.  1878. 

97.  See  Estates  of  Decedents,  7  C.  L.  1386. 

98.  See  7  C.  L.  1142. 

99.  See  Curtsey,   9  C.  L.   S57. 
1.     See  Dower,   7  C.  L.   1197. 


3.     See  Estates  of  Dc-cedents,   §   5D,  7  C.  Lu 


1416. 
3. 
4. 
5. 
6. 


See    Homesteads,    8    C.    L.    93. 

See    Husband   and   Wife,    8    C.  L.    122. 

See  Husband  and  Wife,  8  C.  L.  122. 

Under  Kirby's  Dig.  §  2709,  is  endowed 
in  fee  simple  of  half  realty  of  which  he  died 
seised  and  which  he  acquired  after  the  mar- 
riage. Drinkwater  v.  Crist  [Ark.]  103  S.  W. 
733.  Under  Rev.  i:.aws,  c.  140,  §  3,  cl.  3,  she 
takes  estate  of  inheritance  in  half  his  realty 
as  his  statutory  heir.  Holmes  v.  Holmes 
[Mass.]  80  N.  E.  614.  Widow  electing  to  take 
against  will  held  entitled  to  lialf  realty  abso- 
lutely, and  a  homestead,  to  value  of  ?1,500 
in  remainder.  Coleman  v.  Coleman,  122  Mo. 
App.  715,  99  S.  W.  459. 

7.  Rev.  St.  1895.  art.  1689.  Montgomery 
v.  Montgomery  [Tex.  Civ.  App.]  99  S.  W. 
1145. 

8.  Rule  denying  widow  right  to  contest 
will  where  there  are  children,  being  based 
on  ground  that  she  may  renounce  will  and 
thereby  obtain  same  interest  as  if  it  was 
set  aside,  held  not  to  apply  where  there  are 
no  children,  since  in  such  case  she  would, 
under  Code  1906,  §  3175,  be  entitled  to  entire 
residue  of  personalty  instead  of  third  thereof 
to  which  she  would  be  entitled  in  case  of 
renunciation.  Freeman  v.  Freeman,  61  W. 
Va.   682,   57   S.  E.   292. 

9.  Where  lessor  did  not  forfeit  coal  lease 
for  breach  of  conditions  but  treated  it  as 
in  force  up  to  his  death,  held  that,  it  being 
a  sale  of  coal  in  place,  widow  electing  to 
take  against  will  was  entitled  to  half  royal- 
ties received  by  executor,  and  that  latter 
could  not  deprive  her  of  same  by  declaring 
forfeiture  and  substituting  new  lease  for 
original  one.  In  re  Murray's  Estate,  216  Pa. 
270,    65   A.   675. 

10.  "^'"idow  not  provided  for  in  will,  in 
absence  of  showing  that  she  had  in  any  way 
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are  no  children,  one  spouse  cannot  dispose  of  all  of  his  or  her  personalty  to  the  entire 
exclusion  of  the  other."  In  Michigan  the  realty  of  one  dying  without  issue,  and 
leaving  a  \ndow  and  father,  goes  to  the  former  for  life,  with  remainder  to  the 
latter." 

In  Indiana  a  widow,  having  children  by  a  previous  marriage,  who  remarries 
cannot  alienate  realty  acquired  by  virtue  of  such  previous  marriage,  unless  the  chil- 
dren are  all  of  age  and  join  in  conveyance.^^  A  childless  second  wife  in  that  state 
takes  a  fourth  of  her  deceased  husband's  realty,  subject  to  the  right  of  her  husband's 
children  by  his  first  marriage,  to  inlierit  the  same  at  her  death.^* 

In  some  states  the  widow  may,  at  her  election,^^  take  a  child's  part  in  lieu  of 
dower,^"  or  of  the  provision  made  for  her  in  the  will.^^ 

In  Missouri,  where  there  are  no  descendants,  the  surviving  husband  takes  half 
of  his  deceased  wife's  realty  and  personalty.^*  In  Massachusetts,  where  there  are 
children,  he  takes  no  part  of  her  realty  as  heir.^^  In  Kentucky,  before  the  enact- 
ment of  the  present  statute,  the  husband  took  all  the  surplus  of  the  wife's  personalty 
absolutely,  and  an  estate  for  life  as  tenant  by  the  curtesy  in  her  realty,  if  there  were 
issue  born  of  the  the  marriage.^"     In  order  to  entitle  a  surviving  husband  to  the 


waived  or  barred  her  rights.  Matthews  v. 
Targarona,  104  Md.  442,  65  A.  60.  Where 
•widow  renounces  will,  she  is  entitled  to  one- 
third  of  personaltj'  after  payment  of  debts,  in 
compuing  which  value  of  personalty  at  time 
of  distribution  must  be  taken  rather  than  its 
value  a  time  of  husband's  death.  Lewis  v. 
Sedgwick,   223  111.   213,  79  N.  E.   14. 

11.  Laws  1899,  c.  46,  §  70,  as  amended  by 
Laws  1903,  c.  334,  held  to  entitle  such  sur- 
vivor to  same  interest  in  both  realty  and 
personalty,  unaffected  by  contrary  testa- 
mentarv  provision.  In  re  Hayden  [Minn.] 
Ill  N.   W.   278. 

12.  Comp.  Laws  1857,  pp.  858,  859.  Rich  v. 
Victoria  Copper  Min.  Co.  [C.  C.  A.]  147  F. 
380. 

13.  Burns'  Ann.  St.  1901,  §  2641.  Mortgage 
executed  after  remarriage  held  void.  PoUey 
V.   Pogue,   38  Ind.  App.   678,   78  N.   E.   1051. 

14.  Interest  of  children  of  first  husband 
held  not  vested  one.  Griffls  v.  First  Nat.  Bk. 
[Ind.  App.]  79  N.  E.  230.  Acts  1899,  p.  132, 
c.  99,  §  3,  providing  that  conveyance  in  fee 
by  said  children  during  wife's  lifetime  shall 
convey  interest  descending  to  them  through 
her  at  her  death,  and  estop  them  and  their 
heirs  from  claiming  such  fee,  held  to  apply 
to  mortgage  describing  fee  and  containing 
covenants  of  warranty.     Id. 

15.  As  to  right  to  elect  and  manner  of 
election,  see  Election  and  Waiver,  7  C.  i^. 
1222. 

16.  See,  also,  Dower,  7  C.  L.  1197.  Civ. 
Code  1895,  §  3355.  Rountree  v.  Gaulden  [Ga.] 
58  S.  E.  346.  Code  1896,  §  1462,  providing 
that  personalty  is  to  be  distributed  in  same 
manner  as  realty  and  according  to  same 
rules,  except  that  widow  takes  child's  part  if 
there  are  children,  or  all,  if  not,  construed 
in  connection  with  §  1454  relating  to  descent 
of  realty,  and  providing  that  children  of  de- 
ceased child  shall  take  parent's  share  by 
right  of  representation,  and  held  that  word 
"child"  or  "children,"  as  used  in  §  1462, 
means  child  or  children  represented  in  dis- 
tribution of  estate,  whether  living  or  repre- 
sented by  descendants,   so   that  where  dece- 


dent left  wife  and  no  children,  but  was  sur- 
vived by  children  of  deceased  son,  widow 
was  not  entitled  to  whole  estate.  Phillips  v. 
Lawing  [Ala.]  43  So.  494.  Rev.  St.  1899, 
§  2944,  providing  that  if  husband  dies  leaving 
a  child  or  children,  or  other  descendants, 
widow,  "if  she  has  a  child  or  children  by 
such  husband  living,"  may  elect  to  take 
child's  part  in  lieu  of  dower  construed,  and 
held  that  word  "children"  as  used  therein 
includes  grandchildren,  so  that  widow  may 
elect  to  take  child's  part  where  deceased 
leaves  no  children,  but  only  a  daughter  of 
a  deceased  child  of  himself  and  said  widow. 
Keeney  v.  McVoy  [Mo.]   103  S.  W.  946. 

17.  See  Election  and  Waiver,  7  C.  L.  1222. 
For  discussion  of  question  whether  provi- 
sions of  will  were  intended  to  be  in  lieu  of, 
or  in  addition  to,  dower,  see  Wills,  8  C.  L. 
2305.  Word  "child"  as  used  in  Ann.  Code 
1892,  §  1545,  held  to  mean  such  child  as  shall 
have  right  under  law  to  share  in  estate  of 
intestate  father,  and  not  to  include  children 
who  have  been  portioned  off  and  have  con- 
tracted with  father  by  written  releases  that 
they  have  no  further  interest  in  estate.  Cal- 
licott  V.  Callicott  [Miss.]  43  So.  616.  §§  4496 
and    1545    to    be    construed    together.      Id. 

18.  Act  March  2,  1895  (Acts  1895,  p.  169, 
Rev.  St.  1899,  §  2938),  held  not  to  violate 
Const,  art.  4,  §  28,  providing  that  no  bill  shall 
contain  more  than  one  subject  which  shall 
be  clearly  expressed  in  its  title.  (Fergu- 
son V.  Gentry  [Mo.]  104  S.  W.  104),  nor 
Const,  art.  2,  §  15,  prohibiting  the  passage  of 
laws  retrospective  in  their  operation,  even 
where  wife  married  and  owned  property  be- 
fore its  passage.  (Id.);  Ferguson's  Estate  v. 
Gentry  [Mo.]   104  S.  W.  108. 

19.  Under  Pub.  St.  c.  125,  §  1.  Gardner 
v.  Skinner   [Mass.]    SO  N.  E.  825. 

20.  St.  1903,  §  2132,  fixing  rights  of  hus- 
band and  wife  in  each  other's  property,  does 
not  apply  to  case  where  marriage  was  con- 
tracted and  property  acquired  before  its 
passage,  but  in  such  case  Gen.  St.  c.  52,  art. 
4,  §  1,  governs.  Williams  v.  Coffman  [Ky.] 
101  S.  W.  919. 
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marital  fourth  under  the  laws  of  Louisiana,  he  must  show  that  his  wife  died  rich, 
leaving  him  in  necessitous  circumstances.-^ 

Detectives;  Determination  of  Coxflictixg  Claims  to  Re-^lty,  see  latest  topical  index. 

DETIXUE.2' 

Detinue  is  the  common-law  action  to  recover  personal  property  wrongfully  de- 
tamed,23  and  damages  for  the  detention  thereof  ^*  being  now  generally  succeeded  by 
the  statutory  action  of  replevin.^^  "Wliile  plaintiff  must  usually  show  title,^^  mere 
possession  is  sufficient  as  against  one  wrongfully  taking  the  same,-'  and  where  both 
claim  through  a  common  source,  defendant  cannot  assert  an  outstanding  title.^^  A 
suggested  defendant  under  the  Alabama  statute  need  not  file  the  affidavit  required 
of  defendants  generally,^^  and,  upon  voluntarily  coming  in,  he  becomes  liable  for 
damages  for  wrongful  detention.^*^  "\niere  plaintiff  claims  under  a  mortgage,  defend- 
ant is  entitled  to  have  the  amount  thereof  ascertained  in  Alabama  only  when  he 
claims  under  the  mortgagor.^^  In  detinue  for  a  "yoke  of  ozen,"  the  value  of  the 
oxen  need  not  be  separately  assessed.^-  AMiere  defendant  fails  to  deliver  property 
within  thirty  days  after  affirmance  of  adverse  judgment,  he  forfeits  his  forthcoming 
bond."^ 

Deviation;  Dilatoky  Pleas,  see  latest  topical  index. 

DIRECTING     VERDICT     AXD     DEMURRER   TO     EVIDENCE. 

§  1.     Directing     Verdict      (976).       Grounds         §  2.     Demurrers    to    Evidence    (9S1).      Ef- 

and  Occasions  (976).     The  Motion  (979).     Ef-     feet    (981).     Waiver    (9S1). 
feet  of  Ruling-;  Appeal;  Waiver   (980).  j  ^ 

Only  the  general  rules  applicaltle  are  treated  in  this  article,  the  insufficiency  of 
the  evidence  in  parti.^ular  cases  to  justify  withdrawal  from  the  jury  being  treated  in 
appropriate  topics.^* 

21.     Colored    woman    leaving    estate    val-  I  witness  that  mule  was  one  covered  by  mort- 


ued  at  less  than  $500  cannot  be  said  to  have 
died  rich  within  meaning  of  Civ.  Code,  art. 
2382.  Crockett  v.  Madison,  118  La.  728,  43 
So.  388. 

22.     See   7   C.   L.   1145. 


:ag-e,  identity  of  parties  was  for  jury. 
VS'illiams  v.  Vining  [Ala.]  43  So.  744.  In  det- 
inue to  recover  mule  claimed  under  mort- 
gage, question  whether  mortgagor  author- 
ized son   to   trade  mule  or  whether  he   rati- 


23.  Lies     to     recover     property     delivered    tied  trade  held  for  jury.     Id. 

to  wrong  person  by  carrier.  Tishomingo  |  37.  Where  plaintiff  shows  possession  at 
Sav.  Inst.  v.  Johnson,  Nesbitt  &  Co.,  146  Ala.  time  of  taking,  defendant  must  show  title  in 
691,  40  So.  503.  Where  G's  agent  obtained  themselves  or  In  one  under  whom  they  claim, 
possession  of  carload  of  apples  without  con-  Hardison  v.  Plummer  [Ala.]  44  So.  591. 
sent  of  owner  or  any  one  authorized  to  bind  2S.  Pruitt  v.  Gunn  [Ala.]  44  So.  569. 
him,  owner  may  maintain  detinue  therefor.  29.  Suggested  and  brought  in  under  Code 
Merchants'  Nat.  Bk.  v.  Bales  [Ala.]  41  So.  1896,  §  2634.  Carleton  v.  Kimbrough  [Ala.] 
516.  I  43  So.  817. 

Prima  facie  case  is  made  by  proof  of  30.  Where  he  assumes  defense,  it  will  be 
mortgage  from  one  in  possession  under  claim  presumed  that  original  defendant  held  prop- 
of  ownership  and  present  possession  by  de-  erty  for  his  benefit.  Merchant's  Nat.  Bk.  v. 
fendant.     Beal  v.  McKee    [Ala.]    43  So.  235,  is    Bales   [Ala.]    41  So.  516. 

immaterial.       Pruitt    v.    Gunn     [Ala.]     44    So.        31.     Code    1896,     §     1477.       Beal    v.    McKee 
569.  [Ala.]    43   So.    235.     Where,   in    detinue   under 

24.  Measure  is  damage  to  plaintiff  and  not  mortgage,  defendant  did  not  claim  under 
benefits  to  defendant,  hence  evidence  as  to  mortgagor,  evidence  of  amount  plaintiff  ad- 
how  much  defendant  used  property.  May  vanced  on  mortgage  is  irrelevant.  Id. 
include  deterioration  in  value  of  perishable  ]  33.  Especially  in  absence  of  evidence  of 
fiuit  while  wrongfully  detained.  Merchant's  separate  value.  Hammond  Bros.  &  Co.  v. 
Nat.    Bk.   V.   Bales    [Ala.]    41   So.    511.  ;  Lusk  [Ala.]   43  So.  573. 

25.  See    Replevin,    8    C.    L.    1732.  !       33.     Duty    of    sheriff    to    return    bond    with 

26.  Where,  in  detinue  to  recover  mule  indorsement  of  such  fact  thereon.  Howard 
claimed  under  mortgage,  there  was  no  proof  j  v.  Deens   [Ala.]   44  So.  550. 

that    W.    W.    W.,    plaintiff,    was   same    person'       34.     See   Carriers,   9   C.   L.   466;   Master  and 
as  W.  H.  W.,  mortgagee,  except  testimony  of  ,  Servant,  8  C.  L.  840;  Negligence,  8  C.  L.  1090; 
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§  1.  Vlreciing  verdict.^^ — It  is  not  only  within  the  power  but  it  is  the  duty 
of  tlie  trial  court  to  direct  a  verdict  in  the  proper  case.^®  At  the  close  of  the  evidence 
in  the  Federal  courts  a  question  of  law  arises  as  to  whether  there  is  any  substantial 
testimony  which  would  warrant  a  verdict  for  plaintiff.^^ 

Grounds  and  occasions.^^ — It  is  only  where  there  is  a  total  failure  of  proof  ^^  or 
where,  admitting  the  truth  of  the  evidence,  it  is  yisufficient,  that  a  verdict  may  be 
directed.*"  Direction  of  verdict  is  improper  unless  the  conclusion  follows  as  matter 
of  law  that  no  recovery  can  be  had  upon  any  view  of  the  facts  which  the  evidence 
tends  to  establish.*^  or  the  undisputed  testimony  demands  the  verdict  directed;*^ 
hence  wlicre  the  evidence  on  a  material  issue  *^  is  conflicting/*  or  where  though 


Railroads,  8  C.  L.  1590;  Street  Railways,  S 
C.  L.  2004.  For  extent  of  ajipellate  review 
of  verdicts,  see  Appeal  and  Review,  9  C.  L. 
lOS. 

35.  See  7  C.  L.   1146. 

36.  Hibner  v.  VS'estover  [Neb.]  110  N.  W. 
73'' 

37.  Crookston  Lumber  Co.  v.  Boutin  [C.  C. 
A.]   149  F.  6S0. 

38.  See   7   C.   L.   1146. 

39.  Where  there  is  an  entire  failure  of 
proof  as  to  facts  put  in  issue  by  the  answer, 
a  direction  is  proper.  Keckler  v.  Modern 
Brotherhood  of  America  [Neb.]  109  N.  W. 
157;  Hatch  v.  Varner  [Ala.]  43  So.  481;  Na- 
tional Ass'n  of  Ry.  Postal  Clerks  v.  Scott 
[C.  C.  A.]  155  F.  92;  Milliken  v.  Thyson  Com- 
mission Co.,  202  Mo.  637,  100  S.  W.  604;  Meyn 
V.  Chicago  Great  "Western  R.  Co.  [Iowa]  109 
N.  W.  1096;  Daug-  v.  North  German  Lloyd 
S.  S.  Co.,  73  N.  J.  Law  770,  65  A.  199.  Where 
there  is  no  evidence  to  sustain  a  recovery 
by  plaintiff,  it  is  error  to  refuse  Instructions 
to  that  effect.  Newsome  v.  Western  Union 
Tel.  Co.,  144  N.  C.  178,  56  S.  E.  863. 

40.  Kelly  v.  Insurance  Co.  of  North  Am- 
erica, 126  111.  App.  528;  Chicago  &  Eastern 
I.  R.  R.  Co.  v.  Henderson,  126  111.  App.  530; 
Swift  &  Co.  v.  Haislip,  126  111.  App.  560.'  A 
motion  to  direct  a  verdict  should  be  granted 
unless  there  is  substantial  evidence  in  sup- 
port of  plaintiff's  case.  Jenkins  &  Reynolds 
Co.  V.  Alpena  Portland  Cement  Co.  [C.  C.  A.] 
147  F.  641;  First  Nat.  Gold  Min.  Co.  v.  Alt- 
vater  [C.  C.  A.]   149  F.  393. 

41.  Baltimore  &  O.  R.  Co.  v.  Belinski 
[Md.]  67  A.  249.  Where  evidence  is  such 
that  viewed  in  its  most  favorable  aspect 
for  plaintiff  it  could  not  sustain  a  recovery, 
a  verdict  is  properly  directed.  Murphy  v. 
Galveston,  etc.,  R.  Co.  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  606,  96  S.  W.  940.  A  verdict  for 
the  defendant  is  properly  directed  where 
plaintiff's  evidence,  when  taken  to  be  true, 
is  not  sufficient  to  create  a  prima  facie  case. 
Young  v.  Chandler  [Me.]  66  A.  539.  Where 
evidence  is  not  sufficient  to  sustain  a  verdict, 
direction  is  proper.  Lasher  v.  Colton,  126 
111.  App.  119. 

42.  The  court  is  without  power  to  direct 
a  verdict  except  in  cases  where  there  is  no 
conflict  in  the  evidence,  and  where  that  in- 
troduced with  all  reasonable  deductions  or 
inferences  therefrom  demands  a  particular 
verdict.  Wilcox  v.  Evans,  127  Ga.  580, 
56  S.  E.  635.  When  the  facts  are  not  in  dis- 
pute and  the  inferences  from  them  not  in 
doubt,  the  question  at  issue  is  one  of  law 
and  a  verdict  may  properly  be  directed. 
Belcher  v.  Manchester  Bldg.  &  Loan  Ass'n 
[N.  J.  Err.  &  App.]    67  A.   399;   Ryle  v.  Man- 


chester Bldg  &  Loan  Ass'n  [N.  J.  Err.  &  App.] 
67  A.  87.  Where  evidence  is  undisputed, 
there  being  no  issue  of  fact  to  be  submitted 
to  the  jury,  a  verdict  may  properly  be  di- 
rected. Kempner  v.  Thompson  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  890,  100  S.  W.  351. 
Where  the  evidence  of  one  of  the  parties  is 
sufficient  to  sustain  recovery  and  no  evidence 
has  been  introduced  in  behalf  of  his  adver- 
sary appreciably  tending  to  overcome  it,  it  is 
tlie  duty  of  the  court  to  direct  a  verdict  for 
the  former.  Kuykendall  v.  Fisher,  61  'W.  Va. 
87,  56  S.  E.  48;  Polhemus  v.  Prudential  Realty 
Corp.  [N.  J.  Err.  &  App.]  67  A.  303.  "\;\'here 
there  is  no  conflict  of  testimony  on  a  mate- 
rial issue  and  the  evidence  demand.s  a  findin.g 
in  favor  of  one  of  the  parties,  a  verdict 
should  be  directed  accordingly.  Shumate  v. 
Ryan,  127  Ga.  118,  56  S.  E.  103.  Properly  di- 
rected where  right  of  recovery  is  established 
by  undisputed  evidence.  Smith  v.  Green  [Ga.] 
57  S.  E.  98;  Blackburn  v.  Woodward  [Ga.]  57 
S.  E.  318;  Reynolds  v.  Nevin,  1  Ga.  App.  269, 
57  S.  E.  918;  Baxley  Tie  Co.  v.  Simpson,  1  Ga. 
App.  670,  57  S.  E.  1090.  Where  undisputed 
evidence  would  not  warrant  verdict  for 
plaintiff,  general  charge  is  proper.  Tutwiler 
Coal,  Coke  &  Iron  Co.  v.  Wheeler  [Ala.]  43 
So.  15;  Mugge  v.  Jackson  [Fla.]  43  So.  91. 
Where  evidence  is  undisputed  and  establishes 
prima  facie  right  to  recover,  the  general 
charge  may  be  given.  Roe  v.  Doe  [Ala.]  43 
So.  856.  Where  there  is  no  dispute  as  to  the 
facts  and  the  inferences  from  tliem  are  not 
in  doubt,  the  question  at  issue  is  one  of  law 
and  a  verdict  may  be  directed.  Belcher  v. 
Manchester  Bldg.  &  Loan  Ass'n  [N.  J.  Err. 
&  App.]  67  A.  399.  Direction  proper  wliere 
undisputed  evidence  showed  interpleader  en- 
titled to  recover.  Vermillion  v.  Parsons,  118 
Mo.   App.    260,   94   S.   W.   298. 

43.  Beeland  v.  Standard  Brick  Co.,  1  Ga. 
App.  194.  57  S.  E.  983;  Davis  v.  Kirkland,  1 
Ga.  App.  5,  58  S.  E.  209;  Roberts  v.  Western 
Union  Tel.  Co.  [S.  C]  56  S.  E.  960;  Small- 
wood  V.  Jones  [Ga.]  57  S.  E.  99;  McFarland 
V.  Darien  &  W.  R.  Co.,  127  Ga.  97,  56  S.  E.  74. 
Immaterial  conflicts  in  the  evidence  will  not 
prevent  a  directed  verdict  where  it  is  appar- 
ent from  the  evidence  and  all  inferences 
therefrom  that  a  contrary  verdict  would  be 
erroneous.  Skinner  v.  Braswell,  126  Ga.  761, 
55  S.  E.  914.  In  an  action  for  freight  charges, 
custom  of  consignors  in  delivering  cars  with- 
out orders  to  avoid  demurrage  charges.  Choc- 
taw, O.  &  S.  R.  Co.  V.  Garrison,  18  Okl.  461. 
90    P.    730. 

44.  Propper  v.  Wohlwend  [N.  D.]  112  N. 
W.  967;  Hester  v.  Gairdner  [Ga.]  58  S.  E.  165; 
Seiber  v.  Johnson  Mercantile  Co.  [Tex.  Civ. 
App.]    14    Tex.    Ct.    Rep.    293,    90    S.    W.    516; 
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the  facts  are  -undisputed  they  admit  of  different  constructions  or  inferences/^ 
or  where  the  credibility  of  witnesses  is  inYolved/®  a  verdict  cannot  properly  be 
directed,  notwithstanding  a  preponderance  in  favor  of  the  verdict  sought  to  be  di- 
rected.*^ It  follows  that  a  directed  verdict  is  improper  where  there  is  any  evidence  *^ 
tending  to  support  the  claims  of  the  party  against  whom  the  direction  is  asked  *^  in 
whole  or  in  part  ^°  on  which  the  jury  might  reasonably  have  rendered  a  verdict  in 
his  favor,^^  or  upon  which  reasonable  minds  might  difier  in  the  conclusions  reached,'*^ 


Bailey  v.   Porter,    30   Ky.   L.   R.    915,   99   S.   W.  i 
P.'^2;  Gillis  v.  Paddock's  Estate   [Neb.]    109  N.  ' 
\\'.  734;  Husenetter  v.  Little  [Neb.]  110  N.  W. 
541;  Edwards  v.  Chicago,  etc,  R.  Co.   [S.  D.] 
110  N.  W.  832;  Zink  v.  Lahart   [N.  D.]   110  N. 
\%".   931;   Aultman   Eng-ine    &   Thresher  Co.   v. 
Boyd    [S.   D.]    112   N.   W.   151;   Logan   v.  Lake 
Shore   &  M.   S.  R.  Co.    [Mich.]    112  N.  W.   506; 
Plant  V.   Chicago,  B.   &   Q.   R.   Co.    [Neb.]    112  ; 
N.  W.   561;  Snyder  v.  Mutual  Tel.  Co.    [Iowa]  i 
112    N.    W.    776;    Fredrickson    v.    Schmittroth 
[Neb.]      112     N.     "W.     564,     rvg.     110     N.     W. 
653;     Royal     Bk.     of     New     York     v.     Gold- 
schmidt,     51    Misc.     622,     101    N.     T.     S.     101; 
Conte    V.    New   York,    116    App.    Div.    356,    101 
N.    Y.   S.    491;   Menasha  Wooden   Ware   Co.   v. 
Nelson      ["U^ash.]      88      P.     1018;     Mutinomah 
County   V.    Willamette    Towing   Co.    [Or.]    89 
P.    389;    Raymer    v.    Standard    Steel    Works, 
216  Pa.   101,  64  A.  902;  Vandegrift  Const.  Co. 
V.  Camden  &  T.  R.  Co.,   [N.  J.  Err.  &  App.]   65 
A.   986;   Crosby  v.  Wells   [N.  J.   Err.   &  App.] 
67  A.  295;  Crothers  v.  Philadelphia  Elec.  Co 
[Pa.]    67  A.   206;   Quinn  v.  Rhode  Island  Co 
[R.    I.]    67    A.    364;   Newburger   Cotton   Co.   v 
York    Cotton    Mills     [C.    C.    A.]     152    F.    398 
Buchanan    v.    Western    Union    Tel.    Co.    [Tex 
Civ.  App.]   18  Tex.  Ct.  Rep.  45,  100  S.  W.  974 
Williamson  v.   St.  Louis  Transit  Co.,  202  Mo. 
345,  100  S.  W.  1072;  Pumphrey  v.  Fowler,  124 
Mo.  App.    61,   100   S.   W.    1101;   Cunniff  v.   Mc- 
Donnell [Mass.]   81  N.  E.  879;  Cleveland,  etc., 
R.    Co.    V.    Henry    [Ind.    App.]    80    N.    E.    636; 
Openshaw    v.     Rickmeyer     [Tex.    Civ.    App.] 
18  Tex.  Ct.   Rep.   103,   102   S.  W.   467.     An  af- 
firmative charge  is  improper  where  the  evi- 
dence    is     conflicting.       Reeder     v.     Huffman 
[Ala.]    41    So.    177;    Birmingham   R.,   Light   & 
Power     Co.     v.     Martin     [Ala.]     42     So.     618; 
Southern   R.   Co.   v.   Hobbs    [Ala.]    43   So.   844; 
MeCormick    Harvesting    Mach.    Co.    v.    Lowe 
[Ala.]    44   So.    47;    Roquemore  v.  Vulcan   Iron 
Works    Co.     [Ala.]     44     So.     557.       A    verdict 
should  not  be  directed  unless  there  Is  no  is- 
sue of  fact.     Davis  v.  Kirkland,  1  Ga.  App.  5, 
58    S.    E.    209.      Negative    and    positive    testi- 
mony as  to  giving  of  signals   held  to   create 
a  conflict.     Chesapeake  &  O.  R.  Co.  v.  Nipp's 
Adm'x,  30  Ky.  L  .R.  1131,  100  S.  W.  246;  De- 
troit Southern   R.   Co.   v.  Lambert    [C.   C.  A.] 
150  F.  555. 

45.  Williamson  v.  St.  Louis  Transit  Co., 
202   Mo.   345,    100   S.   W.    1072. 

46.  Skillern  v.  Baker  [Ark.]  100  S.  W.  764. 

47.  That  evidence  preponderates  not  suffi- 
cient to  warrant  direction.  Erie  R.  Co.  v. 
Farrell  [C.  C.  A.]  147  F.  220.  Refusal  to  di- 
rect verdict  on  conflicting  evidence  will  not 
be  disturbed  though  evidence  preponderates 
in  favor  of  such  a  direction.  Wood  v.  Public 
Service  Corp.    [N.  J.  Law]    64  A.   980. 

48.  A  peremptory,  instruction  is  improper 
If  there  Is  any  evidence.  Provident  Sav.  Life 
Assur.  Soc.  V.  Johnson,  30  Ky.  L.  R.,  TOSl,  99 
S.  W.  1159.  Notice  of  easement  under  unre- 
corded  deed.      Rand   v.   Armm    [N,   J.   Err.   & 
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App.]    67   A.    71.      Libel.      Lubrano   v.   Curzio, 
27   R.   1.   594,   65  A.   273. 

49.     A  motion  to  take  a  case  from  the  jury 
presents    the    naked    legal    question    whether 
there  is  any  evidence  in  the  record  tending  to 
supply  plaintiff's  case.     Chicago,   etc.,   R.   Co. 
V.    Henderson,    126    111.    App.    530.      Improper 
where     evidence     fairly     tends     to     sustain 
plaintiff's    cause    of    action.      Lynch   v.    Lynn 
Box  Co.    [Mass.]    SO  N.   E.    580;   Parmelee   Co. 
V.  Wheelock,  224  111.  194,  79  N.  E.  652;  Pitts- 
burgh, etc.,  R.  Co.  V.  Cozatt,  39  Ind.  App.  682, 
79   N.    E.    534;    Gordon   v.   Park,    202   Mo.    236, 
100  S.  W.  621;  Illinois  C.  R.  Co.  v.  Bailey,  127 
111.  App.  41;  National  Enameling  &  Stamping 
Co.    V.    Kinder,    126    111.    App.    642;    Dalton    v. 
Ogden  Gas  Co.,  126  111.  App.  502;  Sandberg  v. 
Brink's   Chicago   City   Exp.  Co.,   126   111.  App. 
175;    Scofleld's    Adm'x    v.    Metropolitan    Life 
Ins.  Co.,  79  Vt.  161,  64  A.  1107;  Fleming  Bros. 
V.  Linder   [Iowa]    109  N.  W.   771;  Continental 
Lumber    Co.    v.    Munshaw    &    Co.    [Neb.]    109 
N.    W.    760;    Indianapolis    Trac.    &    T.    Co.    v. 
Romans   [Ind.  App.]   79  N.  E.  1068;  Roscoe  v. 
Metropolitan  St.  R.  Co.  202  Mo.  576,  101  S.  W. 
32;   Adams   v.    Simpson    [Ky.]    103   S.   W.    247. 
■V\^here    facts    proved   with    reasonable    infer- 
ences    drawn     therefrom     tend     to     support 
plaintiff's    case,    a    directed    verdict    is    im- 
proper.     Freyer   v.   Aurora,    etc.,    R.    Co.,    123 
111.  App.  423;  Libby,  v.  Kearney,  124  111.  App. 
339;  Czajkowski  v.  Robinson,  124  IlL  App.  97. 
A  motion  should  not  be  granted  if  plaintiff's 
case    is    supported    by    substantial    evidence, 
no  matter  how  strong  the  opposing  evidence 
may  be.     Jenkins   &  Reynolds  Co.   v.  Alpena 
Portland   Cement   Co.    [C.   C.   A.]    147    F.    641t 
Wilmington    &   S.    Coal   Co.   v.    Sloan,    225   111. 
467,   80  N.   E.   265.     Improper  where   evidence 
would  sustain  verdict  though  there  are  rea- 
sonable     inferences      conflicting      therewith. 
Clark  V.   Slaughter,   129  Wis.    642,   109   N.   W. 
556. 

50.  Where  the  evidence  is  such  as  to  per- 
mit of  a  partial  recovery,  an  instruction 
which  In  effect  directs  the  jury  to  return 
a  verdict  for  the  plaintiff  or  defendant  as  to 
the  entire  premises  is  erroneous.  Hogg  v. 
Gammon,  127  Ga.  296,  56  S.  E.  404.  The  court 
may  refuse  to  instruct  the  jury  to  find  for 
the  defendant  on  one  count  where  another 
count  is  sustained  by  the  evidence.  United 
Breweries   Co.   v.   O'Donnell,   124   111.   App.    24. 

51.  A  case  should  not  be  taken  from  the 
jury  unless  there  is  no  evidence  which  if 
true,  with  all  inferences  to  be  drawn  tiiere- 
from,  would  sustain  a  verdict  for  plaintiff. 
Linderman  Box  &  Veneer  Co.  v.  Thompson,  127 
111.  App.  134;  Pittsburgh,  etc.,  R.  Co.  v.  Co- 
zatt, 39  Ind.  App.  682,  79  N.  E.  534.  A  ver- 
dict may  be  directed  only  when  conceding 
the  truth  of  the  evidence  and  giving  effect 
to  legitimate  inferences  it  is  plain  that 
plaintiff  has  not  made  out  a  case  entitling 
him  to  recover.  Dodge  v.  Rush,  28  App.  D.  C. 
149.    If  there  is  any  evidence  which  with  rea- 
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or  whore  the  evidence  establishes  a  prima  facie  case.^^  In  many  states  the  rule  is 
that  a  verdict  may  properly  be  directed  where  a  contrary  verdict  would  be  set  aside,^* 
but  this  is  not  the  rule  in  Illiiiois.^^  A  verdict  may  be  directed  for  the  plaintiff  as 
well  as  for  the  defendant,^^  but  in  some  states  direction  in  favor  of  the  part}''  having 
the  burden  of  the  issue  ^^  is  improper  where  the  motion  is  based  on  oral  testimony."^ 
Defects  in  pleadings  ^®  or  a  material  "^^  variance  between  the  allegations  and  proof 
may  be  made  the  basis  of  the  motion,  and  in  the  latter  case  the  same  questions  arise 
as  upon  a  motion  to  direct  because  of  the  insufficiency  of  the  evidence."^    A  directed 


sonable  inferences  therefrom  would  support 
a  verdict,  it  is  improper  to  direct  one.  Berry 
V.  Chase  [C.  C.  A.]  146  F.  625;  Sunderland 
V.  Cowan  [Md.]  67  A.  141;  Ewing  v.  U.  S. 
[Ariz.]  89  P.  593;  "Wells  v.  Cochran  [Neb.] 
Ill  N.  W.  381;  Jacksonville  Elec.  Co.  v.  Sloan 
[Fla.]  42  So.  516;  Meager  v.  Linder  Lumber 
Co.,  1  Ga.  App.  426,  57  S.  E.  1004;  Jenning-s 
V.  Stripling,  127  Ga.  778,  56  S.  E.  1026;  Dobbs 
V.  Malcolm,  127  Ga.  487,  56  S.  E.  622;  Davis  v. 
Albritton,  127  Ga.  517,  56  S.  E.  514;  Southern 
R.  Co.  V.  Reynolds,  126  Ga.  657,  55  S.  E.  1039; 
Williams  v.  Virglnia-Pocahontas  Coal  Co.,  60 
W.  Va.  239,  53  S.  E.  823.  Improper  where 
jury  could  have  reasonably  found  that  ma- 
terial averments  of  the  declaration  were 
proved.  City  of  Chicago  v.  Jarvis,  226  111. 
614,  90  N.  E.  1079.  Where  inferences  from  evi- 
dence support  verdict,  affirmative  charge  is 
improper.  Mobile  &  O.  R.  R.  Co.  v.  Glover 
[Ala.]  43  So.  719.  Where  plaintiff's  evidence 
would  sustain  recovery,  a  direction  is  im- 
proper, no  matter  how  strong  conflicting 
evidence  may  be.  Presumption  of  negligence 
from  defect  in  track  causing  wreck  is  suffi- 
cient to  take  case  to  jury.  Galveston,  etc., 
E.  Co.  v.  Garrett  [Tex.  Civ.  App.]  17  Tex. 
Ct.  Rep.  616,  98  S.  W.  932. 

52.  To  warrant  the  direction  of  a  verdict 
on  the  ground  of  failure  of  proof,  the  undis- 
puted evidence  must  be  so  conclusive  that 
all  reasonaOTe  men  in  the  exercise  of  an 
honest  and  impartial  judgment  could  draw 
but  one  conclusion  from  it.  Crookston  Lum- 
ber Co  V.  Boutin  [C.  C.  A.]  149  F.  680;  Wil- 
liamson V.  St.  Louis  Transit  Co.,  202  Mo.  345, 
100  S.  W.  1072;  Sandberg  v.  Brink's  Chicago 
City  Exp.  Co.,  126  111.  App.  175;  United  States 
Leather  Co.  v.  Howell  [C.  C.  A.]  151  F.  444; 
Young  V.  Chandler  [Me.]  66  A.  539;  Weston 
V.  Pennsylvania  R.  Co.  [N.  J.  Err.  &  App.] 
65  A.  1015;  Choctaw,  O.  &  G.  R.  Co.  v.  Garri- 
son, 18  Okl.  461,  90  P.  730;  Aultman  Engine 
&  Thresher  Co.  v.  Boyd  [S.  D.]  112  N.  W.  151; 
GlUis  V.  Paddock's  Estate  [Neb.]  109  N.  W. 
734;  Butz  v.  Murch  Bros.  Const.  Co.,  199  Mo. 
279,  97  S.  W.  895;  Titterington  v.  Harry 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  109,  97  S.  W. 
840;  Lane  V.  Choctaw,  O.  &  G.  R.  Co.  [Okl.]  91 
P.  883;  Edwards  v.  Chicago,  etc.,  R.  Co.  [S. 
D.]  110  N.  W.  832.  Improper  where  reason- 
able minds  acting  within  limitations  pre- 
scribed by  law  might  reach  different  conclu- 
sions. Kimball  v.  Cruikshank,  123  111.  App. 
580.  A  veidict  will  not  be  directed  where 
fair  minded  men  might  honestly  differ  as  to 
the  conclusions  to  be  drawn  from  the  facts 
in  evidence,  whether  controverted  or  not. 
Hummer  v.  Lehigh  Valley  R.  Co.  [N.  J.  Law] 
65  A.  126. 

63.  Perry  County  v.  Eversole,  30  Ky.  L. 
R.  453,  98  S.  W.  1019.  Motion  to  direct  prop- 
erly refused  where  petition  states  a  cause  of 
action  and  plaintiff  establishes  a  prima  facie 


case.      Missouri    Real    Estate    Syndicate    v. 
Sims,  121  Mo.  App.  156,  98  S.  W.  783. 

54.  Greenwald  v.  Ford  [S.  D.]  109  N.  W. 
516;  Russell  v.  Oregon  Short  Line  R.  Co. 
[C.  C.  A.]  155  F.  22;  St.  Louis  &  S.  F.  R.  Co. 
V.  Dewees  [C.  C.  A.]  153  F.  56;  Ozanne  v. 
Illinois  Cent.  R.  Co.,  151  F.  900;  Crookston 
Lumber  Co.  v.  Boutin  [C.  C.  A.]  149  F.  680; 
Crosby  v.  Wells  [N.  J.  Err.  &  App.]  67  A.  295; 
Chicago  Hardware  Co.  v.  Matthews,  124  111. 
App.  89;  Metropolitan  R.  Co.  v.  Fonville 
[Okl.]  91  P.  902;  Guss  v.  Federal  Trust  Co. 
[Okl.]  91  P.  1045;  Mahaffey  v.  Rumbarger 
Lumber  Co.,  61  W.  Va.  571,  56  S.  E.  893.  Davis 
v.  Kirkland,  1  Ga.  App.  5,  58  S.  E.  209;  Brock- 
ham  V.  Hirsch  [Ga.]  58  S.  E.  468;  Walker  v. 
O'Neill  Mfg.  Co.  [Ga.]  58  S.  E.  475;  Stone  v. 
Crewdson  [Wash.]  87  P.  945;  White  v.  Pru- 
dential Ins.  Co.  of  America,  105  N.  T.  S.  87; 
National  City  Bk.  v.  Pacific  Co.,  117  App.  Div. 
12,  101  N.  Y.  S.  1098;  Ewing  v.  U.  S.  [Ariz.] 
Sy  P.  593;  Vandergrift  Const.  Co.  v.  Camden 
&  T.  R.  Co.  [N.  J.  Err.  &  App.]  65  A.  986; 
Young  V.  Chandler  [Me.]  66  A.  539.  Where 
\erdict  for  plaintiff  on  evidence  offered  by 
him  would  have  been  set  aside,  a  peremptory 
instruction  for  defendant  is  proper.  Woo- 
ten  V.  Mobile  &  O.  R.  Co.,  89  Miss.  322,  42 
So.  131. 

55.  A  peremptory  instruction  can  be  given 
only  when  the  evidence  given  at  the  trial 
with  all  inferences  wlaich  could  reasonably 
be  drawn  therefrom  is  so  insufficient  to  sup- 
port a  verdict  for  plaintiff  that  the  verdict 
must  be  set  aside  on  that  ground.  Illinois 
Cent.  R.  Co.  v.  Bailey,  222  111.  480,  78  N.  E. 
S33;  Chicago,  etc.,  R.  Co.  v.  Steckman,  224 
111.   124,   79  N.   E.   602. 

56.  Crosby  v.  Wells  [N.  J.  Err.  &  App.]  67 
A.    295. 

57.  In  North  Carolina,  court  cannot  direct 
a  verdict  on  the  plea  of  contributory  negli- 
gence. Rev.  Laws  1905,  §  483.  United 
States  Leather  Co.  v.  Howell  [C.  C.  A.]  151  F. 
444.  Under  Burns'  Ann.  St.  1901,  §  359a, 
contributory  negligence  is  an  affirmative  de- 
fense and  a  verdict  thereon  can  be  directed 
only  in  favor  of  plaintiff.  Indianapolis  St. 
R.  Co.  v.  Coyner,  39  Ind.  App.  510,  80  N.  E. 
168. 

58.  Contributory  negligence  under  Burns' 
Ann.  St.  1903,  §  359a,  is  a  matter  of  defense. 
Cleveland,  etc.,  R.  Co.  v.  Henr.v  [Ind.  App.] 
SO  N.  E.  636. 

59.  Defects  in  a  declaration  sufficient  to 
require  an  arrest  of  judgment  may  be 
reached  by  a  motion  to  direct.  Declaration 
held  to  allege  negligence  of  master  resulting 
in  injury  to  servant.  Grace  &  Hyde  Co.  v. 
Sanborn,  124  111.  App.  472. 

CO.  Variance  between  proof  and  unneces- 
sary allegations  held  immaterial.  Postal 
Tel.  Cable  Co.  v.  Likes,  225  111.  249,  80  N.  E. 
136. 

61.     Request    for   verdict   for  defendant   on 
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verdict  for  the  defendant  cannot  be  predicated  upon  failure  of  proof  where  by  the 
court's  ruling  plaintiff  was  prevente(»  from  introducing  the  testimony  required. *'- 
In  some  states  the  insufficiency  of  the  plaintiii's  evidence  is  not  ground  for  the  di- 
rection of  a  verdict,^^  and  in  states  where  a  contrary  rule  prevails  the  insufficiency  of 
the  evidence  must  be  clear  and  obvious/*  but  a  mere  scintilla  of  evidence  will  not 
sufifice.^^  "^Tiere  the  allegations  of  the  petition  are  denied  and  evidence  is  submitted 
to  sustain  the  issues  joined,  a  verdict  is  improperly  directed  for  the  plaintiff  though 
the  defendant  introduces  no  evidence  in  his  own  behalf/^  and  where  the  defendant 
introduces  no  evidence,  a  verdict  is  improperly  directed  in  his  favor  though  plaintiff 
has  failed  to  prove  his  case.®^  Where  the  court  rules  against  plaintiff  as  a  matter  of 
law  on  an  issue  and  the  only  remaining  issue  is  abandoned,  a  verdict  is  properly  di- 
rected for  the  defendant.^^  Upon  a  denial  of  plaintiff's  motion  for  a  continuance, 
the  court  may  impanel  a  jury  and  in  the  absence  of  evidence  direct  a  verdict  for  de- 
fendant.*'^ 

The  motion.'"^ — A  motion  for  a  peremptory  instruction  must  be  determined 
solely  on  plaintiff's  evidence  ^^  which  it  admits  to  be  true  together  with  all  reasonable 
inferences  which  may  be  deduced  therefrom  '-  for  the  purpose  of  denying  its  suf- 
ficiency in  point  of  law."  The  party  against  whom  a  direction  is  sought  is  entitled 
to  the  benefit  of  all  fair  and  reasonable  inferences  from  the  testimony,^*  and  the  view 
most  favorable  to  him  will  be  adopted."  The  court  is  without  power  to  weigh  the 
evidence '®  or  to  determine  the  credibility  of  witnesses "'   except  to  ascertain  its 


account  of  variance  is  same  as  request  on 
giound  of  insufficiency  of  evidence,  and  its 
refusal  raises  only  question  as  to  whether 
the  evidence  fairly  tended  to  support  cause 
of  action.  Chicago  Union  Trac.  Co.  v.  Bre- 
thauer,   223   111.    521,  79   N.  E.    287. 

63.  A  plaintiff  in  an  action  for  breach  of 
contract  does  not  lose  his  riglit  to  damages 
by  reason  of  Cailure  to  offer  evidence  as  to 
the  loss  he  has  sustained  where  by  a  ruling 
of  the  court  he  has  been  deprived  of  the 
testimony  recessary  to  make  out  his  case, 
and  a  court  is  not  autliorized  under  such 
circumstances  to  direct  a  verdict  for  the 
defendant.  Kneipper  v.  Richards,  7  Oliio 
C.   C.    (N.   S.)    581. 

63.  When  the  plaintiff  fails  to  make  out 
a  prima  facie  case,  it  is  the  better  practice 
to  render  a  judgment  of  nonsuit  rather  than 
direct  a  verdict  for  the  defendant.  Oliver  v. 
Warren,  124  Ga.  549,  53  S.  E.  100;  Zipperer  v. 
Savannah   [Ga.]   57  S.  E.  311. 

64.  Sunderland  v.  Cowan  [Md.]   67  A.  141. 

65.  Berry  v.  Chase    [C.   C.  A.]    146   F.   625. 
ce.     Milliken    v.    Thyson    Commission    Co., 

202    Mo.    637.    100    S.   "W.    604. 

67.  Caudell  v.  Southern  Ry.  Co.  [Ga.  App.] 
58  S.  E.  689. 

68.  Ruling  that  no  damages  could  be  re- 
covered and  issue  as  to  conversion  was 
abandoned.        Roberts      v.      First     Nat.      Bk. 

[Mich.]    112    N.   W.    1129. 

69.  Leamon's  Adm'x  v.  Louisville,  etc.,  R. 
Co.,  SO  Ky.  L.  R.  443.   98   S.  W.   1016. 

70.  See  7  C.  L.  1151. 

71.  Case  Threshing  Mach.  Co.  v.  Sanford, 
30  Ky.  L.  R.  188,  97  S.  W.  805. 

73.  Kimball  Co.  v.  Cruikshank,  123  111. 
App.  580.  On  a  motion  to  direct,  the  court 
must  consider  as  established  every  fact 
which  plaintiff's  evidence  fairly  tends  to 
prove.  Hartman  v.  Chicago,  G.  W.  R.  Co., 
132  Iowa,  582,  110  N.  W.  10.  On  motion  to 
direct,   plaintiff's  testimony  will  be   taken  as 


true.  Schillinger  Bros.  Co.  v.  Smith.  225 
111.  74,  80  >r.  E.  65.  On  a  motion  to  direct, 
the  court  must  take  as  established  all  facts 
proved  and  all  inferences  which  can  be 
logically  and  reasonably  taken  from  the  evi- 
dence. Harris  v.  Lincoln  Trac.  Co.  [Neb.] 
Ill   N.   W.    5S0. 

73.  In  considering  motion,  court  cannot 
ignore  favorable  testimony  of  plaintiffs 
witnesses  nor  testimony  of  plaintiff  on  direct 
examination  because  testimony  of  latter  on 
cross-examination  was  at  variance  there- 
with. Hayward  v.  North  Jersey  St.  R.  Co. 
[N.  J.  Law]   65  A.  737. 

74.  Williams  v.  Choctaw,  etc.,  R.  Co.  [C. 
C.  A.]  149  F.  104;  Ozanne  v.  Illinois  Cent.  R. 
Co.,  151  F.  900;  Crookston  Lumber  Co.  v. 
Boutin    [C.   C.  A.]    149   F.   680. 

75.  Jenkins  &  Reynolds  Co.  v.  Alpena 
Portland  Cement  Co.  [C.  C.  A.]  147  F.  641; 
Detroit  Southern  R.  Co.  v.  Lambert  [C.  C.  A.] 
150  F.  555;  Williams  v.  Choctaw,  etc.,  R.  Co. 
[C.  C.  A.]  149  F.  104;  Murphy  v.  Galveston, 
etc.,  I?.  Co.  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
606,  96  S.  W.  940. 

76.  Bunnell  v.  Rosenberg,  126  111.  App. 
196;  Jenkins  &  Reynolds  Co.  v.  Alpena  Port- 
land Cement  Co.  [C.  C.  A.]  147  F.  641;  Plant 
V.  Chicago,  etc.,  R.  Co.  [Neb.]  112  N.  W.  561. 
In  passing  on  a  motion  to  direct  a  verdict, 
it  is  not  the  province  of  the  judge  to  weigh 
the  evidence.  Berry  v.  Chase  [C.  C.  A.]  146  F. 
625.  Motion  never  presents  a  question  as  to 
the  weight  of  the  testimony.  Chicago,  etc., 
R.  Co.  v.  Henderson,  126  111.  App.  530.  Di- 
rection is  not  authorized  merely  because  in 
judgment  of  court  a  prima  facie  case  has 
been  overcome  by  contrary  evidence.  Illi- 
onis  Cent.  R.  Co.  v.  Bailey,  222  111.  480,  78 
N.   E.   833. 

77.  The  court  is  not  at  liberty  to  review 
the  probabilities  of  the  case  or  the  weight  or 
credibility  of  the  testimony.  Weston  v. 
Pennsylvania  R.  Co.  [N.  J.  Err.  &  App.]   65  A. 
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probative  force.'^  The  motion  must  set  forth  the  grounds  upon  which  it  is  based,'®' 
but  a  rule  requiring  a  motion  for  a  nonsuit  to  be  based  on  specific  reasons  will  not 
be  extended  so  as  to  include  a  motion  to  direct  a  verdict.^"  The  court  need  not 
specify  its  reasons  for  directing  a  verdict.*^  There  is  no  difference  between  "per- 
mitting" and  "directing"  a  verdict  so  far  as  the  action  of  the  court  is  concerned.^^ 
Wliere  a  direction  would  be  improper  at  the  close  of  plaintiff's  case,  it  is  also  im- 
proper at  the  close  of  all  the  evidence,^^  but  the  converse  is  true,  and  where  it  would 
have  been  proper  it  may  be  made  at  the  close  of  all  the  evidence  unless  defendant's 
evidence  has  added  to  plaintiff's  case.^* 

A  joint  motion  for  a  directed  verdict  submits  the  facts  to  the  court  for  decision 
as  a  matter  of  law,^^  and  its  decision  thereon  has  the  same  binding  force  as  a  verdict 
of  the  jury.^^  Until  final  action  *'  is  taken,  either  of  the  parties  to  the  motion  may 
request  submission,  but  even  in  such  case,  where  there  is  more  than  one  issue  of  fact, 
the  party  asking  submission  must  specifically  point  out  the  issues  which  he  desires^ 
submitted.**  The  submission  of  requests  for  instructions  with  or  following  a  motion 
to  direct  a  verdict  does  not  constitute  a  withdrawal  of  the  latter  where  both  parties 
join  in  the  motion.^^ 

Effect  of  ruling;  appeal;  waiver.^^ — A  motion  for  a  directed  verdict  is  waived' 
by  proceeding  with  the  trial  upon  its  denial,'*^  but  a  waiver  of  a  motion  for  a  nonsuit 
at  the  close  of  plaintiff's  evidence  does  not  preclude  defendant  from  seeking  a  di- 
rected verdict  at  the  close  of  all  the  evidence.®^  The  denial  of  a  motion  for  a  directed 
verdict  will  not  be  reviewed  where  no  grounds  were  stated  in  the  motion. °^  On  re- 
view of  an  order  directing  a  verdict,  only  ths  plaintiff's  evidence  will  be  considered,^* 
and  will  be  construed  most  favorably  to  him.^^     When  the  pleadings  warrant  the- 


1015;  En&el  v.  New  York  City  R.  Co.,  105  N. 
T.  S.  80. 

78.  When,  at  the  close  of  plaintiff's  evi- 
dence, defendant  moves  the  court  to  direct 
a  verdict,  it  is  the  right  and  duty  of  the 
judge  to  weigh  the  evidence  in  order  to  de- 
termine its  probative  force  and  effect.  Quay 
V.  Quay,  4  Ohio  N.  P.  (N.  S.)  529. 

79.  TV^ood  v.  Public  Service  Corp.  [N.  J. 
Law]    64    A.    980. 

80.  81.  Owens  v.  San  Pedro,  etc.,  R.  Co. 
[Utah]    89   P.    825. 

82.  Trial  judge  having  power  to  control 
proper  conduct  of  business  of  court,  what 
he  permits  to  be  done  is  equivalent  to  a  di- 
rection. Word  "permitted"  used  in  bill  of 
exceptions.  Brooks  v.  Boyd,  1  Ga.  App.  65, 
57  S.  E.  1093. 

83,  84.  Bunnell  v.  Rosenberg,  126  «1.  App. 
196. 

85.  Dilcher  v.  Nellany,  52  Misc.  364,  102  N. 
Y.  S.  264.  Facts  concluded  where  botli  par- 
ties request  directed  verdict  unless  unsup- 
ported by  any  evidence.  Mead  v.  Chesbrough 
Bldg.  Co.  [C.  C.  A.]  151  F.  998.  And  only 
question  for  review  Js  correctness  of  finding 
on  law.  City  of  Defiance  v.  McGonigale  [C. 
C,  A.]  150  F.  689.  A  motion  by  both  parties 
for  a  directed  verdict  is  an  assertion  by  each 
that  on  the  entire  evidence  he  Is  entitled  to 
prevail.  Empire  State  Cattle  Co.  v.  Atchi- 
son,   etc.,   R.    Co.    [C.    C.    A.]    147    F.    457. 

86.  Cannot  be  disturbed  if  supported  by 
any  substantial  evidence.  Bankers'  Mut. 
Casualty  Co.  v.  State  Bk.  of  GoCfs  [C.  C.  A.] 
150  F.  78.  Where  a  party  asks  direction  of  a 
verdict  and  one  is  directed  against  liim,  his 
position  Is  the  same  on  all  controverted 
and  Inferable  facts  as  though  an  adverse 
verdict  had  been  rendered  by  the  jury.     City 


Trust,    Safe    Deposit    &    Surety    Co.    v.    U.    S. 
[C.  C.  A.]    147  F.   155. 

87.  Where  after  court  had  stated  "I  will, 
direct  a  verdict  for  plaintifils,"  and  before 
the  verdict  was  recorded  defendant  asked 
for  submission,  held  not  too  late.  Brown  v. 
Joy  S.  S.  Co.,  105  N.  Y.  S.  81.  Too  late  when, 
request  for  submission  is  made  after  verdict 
is  directed  for  adverse  party  and  subsequent 
declaration  of  court  that  plaintiff  was  too 
late  and  repetition  of  direction  does  not  alter 
case.  Solomon  v.  Levine,  54  Misc.  270,  104  N. 
Y.  S.  443. 

88.  Motion  for  submission  to  jury  on  en- 
tire case  may  be  denied,  though  made  in. 
time.  Solomon  v.  Levine,  54  Misc.  270,  104 
N.   Y.   S.    443. 

.     89.     Empire    State    Cattle    Co.    v.    Atchison, 
etc.,  R.   Co.    [C.   C.  A.]    147  F.   457. 

90.  See  7  C.  L.  1153. 

91.  A  motion  to  direct  a  verdict  is  waived; 
where  defendant  introduces  testimony  after 
the  denial  of  the  motion.  Riggs  v.  Turn- 
bull  [Md.]  66  A.  13;  Fidelity  &  Casualty  Co. 
V.  Thompson  [C.  C.  A.]  154  F.  484.  Unless 
the  motion  is  renewed  at  the  close  of  the 
whole  case.  Nashville  R.  &  Liglit  Co.  v. 
Henderson  [Tenn.]  99  S.  W.  700.  Error  in 
denying  a  motion  to  direct  verdict  will, 
not  be  reviewed  on  appeal  where  it  was  not 
renewed  at  the  close  of  all  of  the  evidence. 
Rogers  v.  Gladiator  Gold  Min.  &  Mill.  Co.  [S. 
D.]  113  N.  W.  86. 

92.  Gardner  v.   Porter    [Wash.]    88   P.    121. 

93.  Wood  v.  Public  Service  Corp.  [N.  J. 
Law]    64  A.   980. 

94.  Dalton  V.  Ogden  Gas  Co.,  126  111.  App. 
502. 

95.  Dalton  v.  Ogden  Gas  Co.,  126  111.  App. 
502.     On  appeal  from  a  judgment  for  defend- 
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verdict  and  the  evidence  is  not  preserved,  it  will  be  presumed  on  appeal  that  the 
action  of  the  trial  court  in  directing  a  verdict  was  proper.^^  The  erroneous  direction 
of  a  verdict  instead  of  a  nonsuit  may  be  corrected  and  the  appeal  affirmed  with  di- 
rections.^^ 

§  2.  Demurrers  to  evidence.^^ — Motions  to  exclude,  to  direct  a  verdict,**  or  to 
grant  a  nonsuit,^  are  in  the  nature  of  demurrers  to  the  evidence.  In  an  action  tried 
before  a  chancellor,  a  demurrer  to  the  evidence  is  not  permissible.^  A  demurrer  to 
the  evidence  should  be  overruled  where  the  facts  are  disputed,  or  the  inferences  de- 
ducible  from  them  are  in  doubt,^  or  where  the  evidence  fairly  tends  to  sustain  plain- 
tiff's case,*  and  it  is  not  necessary  that  he  should  meet  affirmative  issues  raised  by  the 
reply.**  It  should  be  sustained  where  the  evidence  wholly  fails  to  support  the  claim 
of  the  party  against  whom  the  demurrer  is  directed.®  Though  on  joinder  in  demur- 
rer the  usual  practice  is  to  to  discharge  the  jury,'^  an  order  sustaining  the  demurrer 
is  in  effect  a  finding  that  the  evidence  is  insufficient  to  warrant  submission  to  the 
Jury,  and  the  court  may  thereupon  properly  direct  a  verdict.^ 

Effect.^ — The  demurrer  must  be  determined  on  plaintiff's  evidence  only  ^°  which 
must  be  taken  as  true,^^  and  every  reasonable  inference  must  be  drawn  therefrom  in 
his  favor.^^  If  defendant's  evidence  adds  to  plaintiff's  case,  it  may  also  be  taken  into 
account.^^  The  court  can  consider  only  those  facts  and  inferences  which  are  favor- 
able to  plaintiff.^* 

Waiver.'^^ 

DiscLAiMEBS,  see  latest  topical  index. 


ant  on  a  directed  verdict,  the  court  must  con- 
sider all  facts  in  the  case  as  favorable  to  the 
Xilalntiff  as  the  evidence  will  justify.  Laid- 
ley   V.    Musser   Lumber   &  Mfg.   Co.    [Wash.] 


124. 
Hifner  v.  Westover   [Neb.]    110   N.  W. 


:S8  P, 
96. 

732. 

97.  Where  plaintiff  failed  to  make  out  a 
.prima  facie  case  and  a  verdict  was  directed, 
no  errors  appearing  on  the  trial,  the  judg- 
jTient  will  be  affirmed  with  directions  that 
plaintiff  have  leave  to  vacate  the  verdict  and 
.substitute  therefor  a  Judgment  of  nonsuit, 
when  the  remittitur  is  made  the  judgment  of 
the  lower  court.  Zipperer  v.  Savannah  [Ga.] 
57  S.  E.  311. 

9S.     See  7  C.  L.  1154. 

99.  Ball  v.  The  Tribune  Co.,  123  111.  App. 
2Z5;  Kimball  v.  Cruikshank,  123  111.  App.  580: 
Harris  v.  Lincoln  Traction  Co.  [Neb.]  Ill 
]Sr.   W.   580. 

1.  Hayward  v.  North  Jersey  St.  R.  Co. 
fN.  J.  Law]  65  A.  737;  Doyle  v.  Eschen  [Cal. 
App.]    89  P.   836. 

3.     Hiss  v.  Hiss,  228  111.  414.  81  N.  E.  1056. 

3.  If  facts  bearing  on  issue  are  disputed 
or  undisputed  but  admit  of  different  con- 
structions and  inferences,  a  demurrer  to  the 
evidence  is  improperly  sustained.  Powers 
V.  St.  Louis  Transit  Co.,  202  Mo.  267,  100  S. 
W.  655. 

4.  Where  plaintiff's  testimony  tends  to 
sustain  the  material  allegations  of  the  pe- 
tition, a  demurrer  to  the  evidence  is  im- 
properly allowed.  Collier  v.  Munger  [Kan.] 
89  P.  1011.  Where  the  jury  would  be  justi- 
fied in  finding  for  the  plaintiff,  a  demurrer 
to    the    evidence    should    be    overruled.     Mas- 


sey's  Adm'x  v.  Southern  R.  Co.,  106  Va.  515, 
56  S.  E.  275. 

5.  Collier    v.    Munger    [Kan.]    89    P.    1011. 

6.  Milliken  v.  Thyson  Commission  Co.,  202 
Mo.  637,  100  S.  W.  604;  Willoughby  v.  BaU, 
18  Okl.  535,  90  P.  1017. 

7.  8.     Myers  v.  Hodges  [Fla.]  44  So.  357. 

9.  See  7  C.  L.  1155. 

10.  In  passing  on  a  demurrer  to  the  evi- 
dence, ordinarily  the  plaintiff's  evidence 
alone  should  be  considered.  Jordan  v.  St. 
Louis  Transit  Co.,   202  Mo.   418,  101  S.  W.  11. 

11.  Harris  v.  Lincoln  Trac.  Co.  [Neb.]  Ill 
N.  W.  580.  A  demurrer  to  the  evidence,  by 
operation  of  law,  admits  the  truth  of  the 
facts  proved.  Bensiek  v.  St.  Louis  Transit 
Co.,  125  Mo.  App.  121,  102  S.  W.  587.  Admits 
not  only  all  the  evidence  proves  but  all  it 
tends  to  prove.  Ball  v.  The  Tribune  Co.,  123 
111.  App.  235;  Jones  v.  Adair  [Kan.]  91  P.  78; 
Ferguson  v.  St.  Louis,  etc.,  R.  Co.,  123  Mo. 
App.  590,  100  S.  W.  537;  Coon  v.  Atchison,  etc., 
R.  Co.  [Kan.]  89  P.  682. 

12.  Ferguson  v.  St.  Louis,  etc.,  R.  Co.,  123 
Mo.  App.  590,  100  S.  W.  537;  Charlton  v.  St. 
Louis,  etc.,  R.  Co.,  200  Mo.  413,  98  S.  W.  529 

13.  Jordan  v.  St.  Louis  Transit  Co.,  202 
Mo.   418,   101   S.  W.   11. 

14.  On  demurrer  to  plaintiff's  evidence, 
the  court  cannot  disregard  or  disbelieve  that 
offered  in  his  behalf  which  tends  to  sustain 
his  cause  of  action.  Jones  v.  Adair  [Kan.]  91 
P.  78.  Cannot  consider  fact  that  plaintiff's 
testimony  on  cross-examination  was  at  vari- 
ance with  that  on  direct  and  with  that  of 
favorable  testimony  of  other  witnesses. 
Hayward  v.  North  Jersey  St.  R.  Co.  [N.  J. 
Law]    65  A.   737. 

15.  See  7  C.  L.  1155. 
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DISCOXTIXUANCE,    DIS3IISSAL.    AND    XON  SUIT. 


9  1.     Volnntary  Nonsuit  or  Discontinuance 
(982). 

g   2.      Involuntary     Dismissal     or     IVonsuit 

(JtS4).  Grounds  in  General  (984).  Jurisdic- 
tion (984).  Defects  in  Pleading's;  Parties 
(9S5).     Failure   of   Prosecution    (985).     Non- 


suit for  Failure  of  Proof  (986).  Vari- 
ance (987).  Motion  for  Nonsuit;  Effect 
(987).  Effect  of  Dismissal  or  Nonsuit  (988). 
Setting  Aside  Order;  Reinstating  Cause 
(989).     Practice  on  Appeal  (989). 


§  1.  YoJuntanj  nonsuit  or  discontinuance}^ — AMiere  no  affirmative  relief  is 
claimed  by  the  ans-sver,  plaintiff  may  discontinue  the  action,"  except  where  the  rights 
of  defendant,  third  persons,  or  the  public  would  be  thereby  substantially  prejudiced/* 
or  he  may  dismiss  as  to  one  defendant  where  such  action  would  not  prejudice  the 
rights  of  a  codefendant.^^  Paj-ment  of  the  costs  may  be  required  but  the  court  has 
no  power  to  impose  unreasonalDle  terms.'''  Strictly  a  discontinuance  cannot  be  had 
without  leave  of  court,-^  but  in  many  states  such  leave  is  assumed  in  the  first  in- 
stance ^^  and  may  be  implied  from  orders  of  the  court  subsequent  to  attempted  dis- 
continuance.-^ TJsually  the  motion  is  required  to  be  in  writing,^*  and  of  such  a  char- 
acter as  clearly  to  indicate  an  intention  to  dismiss.-^  An  agreement  to  dismiss  made 
out  of  court,  for  a  valuable  consideration,  does  not  affect  the  jurisdiction  of  the  court 
to  proceed,^®  but  advantage  of  it  may  be  taken  by  a  plea  in  abatement  ^^  or  cross  bill.^* 
An  order  of  dismissal  by  mistake  erroneously  reciting  the  name  of  the  party  dismiss- 
ing may  be  corrected.-"  A  motion  to  set  aside  a  discontinuance  is  addres.>=ed  to  the 
discretion  of  the  court. ^° 

An  attorney  ^^  of  record  in  California  controls  the  action,  and  it  is  held  that  as 


16.  See  7  C.  L.  1155. 

17.  Telephonine  Co.  of  America  v. 
Douthitt,  115  App.  Div.  626,  100  N.  Y.  S.  781. 
Upon  denial  of  a  motion  for  a  continuance 
the  plaintiff  may  dismiss  without  prejudice. 
Leamon's  Adm'x  v.  Louisville,  etc.,  R.  Co., 
30  Ky.  L.  R.  443,  98  S.  W.  1016. 

18.  Action  on  public  officer's  bond,  held 
that  no  rights  were  prejudiced  by  dismissal. 
School  Dist.  No.  11  v.  Clifcorn  [Wis.]  112 
N.  W.  1099. 

19.  The  court,  with  plaintiff's  consent, 
may  dismiss  as  to  a  defendant  against  whom 
his  codefendants  have  no  legal  claim.  Where 
on  foreclosure  of  a  mortgage  plaintiff  would 
have  the  right  of  subrogation  as  to  a  de- 
fendant claiming  under  a  prior  mortgage, 
but  no  such  right  existed  in  a  codefendant, 
a  dismissal  as  to  such  defendant  with  plain- 
tiff's consent  was  proper.  Edmonston  v. 
Wilbur,  99  Minn.  495,  110  N.  W.  3. 

20.  In  an  action  at  law  whore  no  counter- 
claim has  been  interposed  and  where  no 
equities  exist  in  favor  of  the  defendant, 
plaintiff  may  discontinue  upon  payment  of 
costs,  but  the  court  has  no  power  to  impose 
terms  that  plaintiff  stipulate  not  to  assign  a 
claim  to  a  resident  for  the  purpose  of  bring- 
ing suit  thereon.  Telephonine  Co.  of  America 
V.  Douthitt,  115  App.  Div.  362,  100  N.  Y.  S. 
781. 

21.  Consolidated  Nat.  Bk.  v.  McManus,  217 
Pa.  190,  66  A.  250.  The  plaintiff  has  no  such 
control  over  the  action  as  to  entitle  him  to 
dismiss  without  action  by  the  court.  School 
Dist.  No.  11  V.  Clifcorn   [Wis.]  112  N.  W.  1099. 

22.  Consolidated  Nat.  Bk.  v.  McManus,  217 
Pa.  190,  66  A.   250. 

23.  The  discharge  of  a  rule  to  take  off  a 
continuance  is  equivalent  to  a  grant  of  leave 


to  discontinue.  Consolidated  Nat.  Bk.  v.  Mc- 
Manus, 217  Pa.   190,  66  A.  250. 

24.  Under  Code  Civ.  Proc.  §  581,  subd.  1, 
requiring  filing  of  written  request  for  dis- 
missal, a  motion  in  open  court  by  plaintiff's 
attorney  will  not  suffice  though  plaintiff  had 
previously  filed  such  a  request  signed  by 
himself  alone,  his  attorney  being  required  to 
join  therein.  Boca  &  Li.  R.  Co.  v.  Lassen 
County,  Super.  Ct.,  150  Cal.  153,  88  P.  718. 

2."5.  A  notice  by  plaintiff  that  he  has  lost 
personal  interest  in  the  action  intended 
merely  to  relieve  the  plaintiff  from  costs 
does  not  authorize  the  court  to  discontinue 
the  action.  Such  a  notice  does  not  amount  to 
stipulation  for  a  consent  to  discontinuance. 
Brown  v.  Cole,  54  Misc.  278,  104  N.  Y.  S.  109. 

26.  McFadden  v.  Heisen  [C.  C.  A.]  150  F. 
568. 

27.  Is  waived  by  pleading  to  the  merits 
McFadden  v.  Heisen  [C.  C.  A.]    150  F.  568. 

28.  An  executory  agreement  to  discon- 
tinue is  available  only  on  cross  bill  and  will 
not  be  disposed  of  summarily  where  com- 
plaint does  not  appear  to  consent  thereto. 
Snyder  v.  De  Forest  Wireless  Tel.  Co.,  154 
F.  142. 

29.  Where  an  infant  sued  by  her  next 
friend,  the  caption  reciting  that  the  latter 
also  sued  individually,  but  there  being  no  al- 
legation sliowing  that  personal  recovery  was 
souglit,  a  dismissal  by  the  latter  so  far  as 
she  sued  personally  by  mistake  reciting  that 
same  was  by  the  Infant  held  properly  cor- 
rected. Louisville,  etc.,  R.  Co.  v.  Kessee 
[Ky.]   103  S.  W.  261. 

SO.  Consolidated  Nat.  Bk.  v.  McManus,  217 
Pa.  190,  66  A.  250.  Will  not  be  granted  un- 
less discontinuance  works  hardsliip  on  de- 
fendant.    Id. 

31.     See  7  C.  L.   1157. 
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a  party  cannot  appear  in  an  action  both  in  person  and  by  attorney,  the  latter  has 
sole  power  to  dismiss,"^  and  in  snch  case  where  the  plaintiff  attempts  to  dismiss  by 
his  own  action,  a  subsequent  motion  by  his  attorney  of  record  not  in  compliance  with 
the  statute  will  not  suflfice.^^  The  attorney,  however,  has  no  such  personal  interest 
in  the  litigation  as  to  entitle  him  to  object  to  a  dismissal  upon  a  settlement  by  the 
parties.^* 

Where  affirmative  relief  is  demanded."'^ — At  common  law  the  plaintiff  having 
full  control  of  the  action  might  dismiss  though  defendant  interposed  a  counter- 
claim,3«  but  under  the  practice  acts  in  most  states  this  rule  has  been  changed,^'^ 
and  in  such  states  dismissal  can  only  be  had  without  prejudice  to  defendant's  right 
to  relief.^^  The  status  of  the  action  at  the  time  of  the  filing  of  the  motion  de- 
termines the  right  to  dismiss.^^  It  has  been  held,  however,  that  statutes  pro- 
hibiting dismissal  where  the  answer  seeks  affirmative  relief  have  no  application 
to  the  dismissal  of  a  count  of  the  petition.^"  While  plaintiff  may  dismiss  the 
action  where  interveners  claim  no  affirmative  relief,"  he  cannot,  after  the  court 
has  determined  that  a  party  has  a  litigable  interest  in  the  subject-matter  of  the 
suit,  dismiss  as  to  such  parties  and  proceed  to  obtain -relief  as  to  other  defend- 
ants,*^ in  the  absence  of  an  order  vacating  permission  to  intervene.*^ 

When  right  to  voluntary  nonsuit  is  lost.*^ 

Discontinuance  hy  operation  of  laiv.*^ 

Effect  of  discontinuance.*^ — A  dismissal  terminates  the  pending  action,*^  but, 
as  in  bringing  an  action  for  injuries  to  a  child  the  parent  acts  as  trustee,  the 
court  does  not  lose  jurisdiction  over  the  action  by  a  mere  formal  order  of  dis- 
missal entered  upon  stipulation  but  may  for  good  cause  shown  set  aside  the  dis- 
missal and  order  the  cause  reinstated.*^  A  voluntary  dismissal,  as  a  rule,  is  not 
a  bar  to  a  subsequent  proceeding,***  and  only  such  orders  as  were  entered  in  the 


32.  Boca  &  L.  R.  Co.  v.  Lassen  County 
Super.  Ct.,  150  Cal.  153,  88  P.  718.  Code  Civ. 
Proc.  §  581,  subd.  1,  provides  tliat  an  action 
may  be  dismissed  "by  the  plaintiff  himself" 
by  filing-  a  written  request  tlierefor  and  pay- 
ing costs,  no  affirmative  relief  being  sought 
by  answer,  held  not  to  authorize  a  plaintiff 
who  appeared  and  was  still  represented  by  an 
attorney  of  record  to  dismiss  upon  complying 
with  its  provisions.     Id. 

33.  Code  Civ.  Proc.  §  581,  subd.  1,  requires 
filing  of  request  in  writing  for  dismissal. 
Held  that  subsequent  motion  of  attorney  for 
dismissal  in  open  court  did  not  validate  a 
prior  written  request  therefor  signed  by  the 
plaintiff  alone.  Boca  &  L.  R.  Co.  v.  Lassen 
County  Super.  Ct.,   150  Cal.   153,   88  P.  718. 

34.  An  attorney  for  one  of  the  parties 
cannot  object  to  a  voluntary  dismissal  except 
upon  terms  merely  because  under  his  con- 
tract of  employment  he  was  to  receive  a 
share  of  the  proceeds  of  the  litigation  which 
had  not  been  paid.  Russo  v.  Darmstadt,  11*6 
App.  Div.   887,   102  N.   Y.  S.  209. 

35.  See   7    C.   L.    1157. 

36.  Boothe  v.  Armstrong  [Conn.]  67  A. 
484. 

37.  Boothe  V.  Armstrong  [Conn.]  67  A. 
484.  In  action  on  note  answer  set  up  facts 
sufficient  if  alleged  by  way  of  complaint  to 
hold  plaintiff  for  conversion  of  the  note. 
Held  discontinuance  was  properly  denied. 
Block  Y-  Ottenberg,  53  Misc.  647,  103  N.  Y.  S. 
739. 

38.  Cross  petition  demanding  an  account- 


ing   in   an    action    to    quiet    title.      Hanson    v. 
Hanson    [Neb.]    Ill   N.   Y.   S.   368. 

39.  Amendment  of  answer  »fter  filing  of 
motion  so  as  to  allege  a  counterclaim  does 
not  affect  the  motion.  Doll  v.  Slaughter 
[Colo.]    88   P.   848. 

40.  Under  Code,  §  3764,  plaintiff  may  dis- 
miss a  count  of  his  petition  notwithstanding 
§  3766  providing  that,  where  a  counterclaim 
is  interposed,  defendant  shall  have  the  right 
to  proceed  thereon  regardless  of  a  dismissal 
by  plaintiff  of  his  cause  of  action.  Houts  v. 
Sioux  City  Brass  Works  [Iowa]  110  N  W 
166. 

41.  In  action  to  quiet  title  where  inter- 
vener prays  that  plaintiff  take  nothing. 
Townsend  v.  Driver   [Cal.  App.]    90  P.  1071. 

42.  43.  Townsend  v.  Driver  [Cal.  App.]  90 
P.   1071. 

44.  See    5    C.    L.    1012. 

45.  See  5  C.  L.  1013. 
4Q.     See  7  C.  L.  1157. 

47.  Where  after  all  defendants  with  one 
exception  had  confessed  judgment  the  suit 
was  ordered  "filed  away,"  the  court  was 
v.'ithout  power  at  a  subsequent  term  to  enter 
judgment  against  the  defendant  who  had  not 
confessed,  such  order  being  equivalent  to  a 
dismissal.  Aikman  v.  South,  29  Ky.  L.  R. 
1201,  97  S.  W.  4. 

48.  Facts  held  to  justify  setting  aside  of 
dismissal  entered  upon  stipulation  signed  by 
parent  of  minor  cliild.  Picciano  v.  Duluth,  M. 
&  N.  Ry.  Co.   [Minn.]   112  N.  W.  885. 

49.  Stipulation  dismissing,  action  without 
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proceeding  itself  are  affected  thereby.^"  A  dismissal  as  to  one  of  two  defendants 
not  jointly  liable  does  not  affect  plaintiff's  rights  as  against  the  other.^^  Where 
a  motion  by  defendant  to  reinstate  a  cause  which  plaintiff  was  without  power  to 
withdraw  was  granted^  the  court  may  order  plaintiff's  action  against  defendant 
restored.^-  An  order  setting  aside  a  dismissal  is  appealable  as  it  prevents  the 
entry  of  judgment.^^ 

Eriraxit.^* — An  agreement  between  the  parties  to  a  suit  settling  their  dispute 
and  dismissing  the  action  is  a  retraxit  ^^  and  has  the  same  effect  as  a  decision  on 
the  merits/"  but  a  mere  dismissal  on  stipulation  ^'  has  no  such  effect. 

§  3.  Involuntary  dismissal  or  nonsuit.^^ — The  granting  of  an  involuntary 
nonsuit  in  the  proper  case  does  not  contravene  constitutional  guarantees  of  the 
right  to  a  jury  trial.^^  Where  evidence  discloses  liability  on  the  part  of  only  one 
or  two  persons  sued  jointly,  the  action  may  be  dismissed  as  to  the  other  and  con- 
tinued as  to  the  one  liable.''*^ 

Grounds  in  general.'^^ — The  admission  of  incompetent  testimony  does  not 
warrant  a  nonsuit,®-  nor  is  the  erroneous  granting  of  a  new  trial  after  verdict 
ground  for  nonsuit  or  a  sul)sequent  trial,®-^  but  refusal  to  obey  orders  of  the  court 
concerning  the  proceedings  in  the  action  is  usually  ground  for  dismissal.*'^  As  fail- 
ure to  answer  admits  the  allegation  of  the  petition,  a  nonsuit  is  improperly  directed 
in  favor  of  a  defaulting  defendant  where  the  petition  states  a  cause  of  action.®*  The 
right  to  a  dismissal  is  waived  by  proceeding  with  the  trial  after  a  denial  of  the  mo- 
tion,®^ or  after  the  right  accrues.®® 

Jurisdiction.^' — Want  of  jurisdiction  is  ground  for  dismissal,®^  but  a  juris- 
dictional defect  is  waived  by  a  general  appearance.®® 


costs  to  either  party  held  without  prejudice. 
State  Medical  Examining  Board  v.  Stewart 
[Wash.]    89  P.   475. 

50.  On  dismissal  of  a  partition  suit  in 
which  a  receiver  was  appointed  the  court 
cannot  order  an  accounting  by  the  receiver 
as  to  rents  and  profits  received  by  him  under 
appointment  in  another  action.  Horn  v. 
Horn,  115  App.  Div.  292,  100  N.  Y.  S.  790. 

51.  Liability  of  city  for  injuries  caused 
by  unguarded  excavation  is  not  affected  by 
dismissal  as  to  codefendant  responsible  for 
condition.  Keithley  v.  Independence,  120  Mo. 
App.  255,  96  S.  W.  733. 

52.  Defendant  interposed  a  counterclaim 
and  plaintiff  attempted  to  dismiss.  Boothe 
V.  Armstrong  [Conn.]   67  A.  484. 

53.  Picciano  v.  Duluth,  M.  &  N.  R.  Co. 
[Minn.]    112  N.  W.  8S5. 

54.  See  3  C.  L.   1100. 

55.  56.  State  Medical  Examining  Board 
V.  Stewart  [Wash.]  89  P.  475. 

67.  Stipulation  tiiat  "the  above  cause  now 
pending  be  dismissed  without  costs  to  either 
party"  held  not  a  retraxit.  State  Medical 
Examining  Board  v.  Stewart  [Wash.]  89  P. 
475. 

58.  See  7  C.  L.  1157. 

59.  Bohn  V.  Pacific  Elec.  R.  Co.  [Cal.  App.] 
91    P.    115. 

60.  Action  against  contractor  and  subcon- 
tractor for  negligence  for  which  former  only 
was  responsible.  Steele  v.  Grahl-Peterson 
Co.    [Iowa]    109  N.  W.   882. 

61.  See  7  C.  L.  1157. 

62.  Kennedy  v.  Greenville  [S.  C]  58  S.  E. 
989;  Lee  v.  Unkefer  [S.  C]   58  S.  E.  343. 


62a*  Kennedy  v.  Greenville  [S.  C]  58  S. 
E.   989. 

63.  Refusal  to  obey  order  requiring  plain- 
tiff to  elect  as  to  whicli  of  improperly  joined 
parties  he  would  proceed.  Frencli  v.  Central 
Const.  Co.,  76  Ohio  St.  509,  81  N.  E.  751.  Un- 
der Code  Civ.  Proc.  §  430,  court  may  In  its 
discretion  dismiss  a  petition  without  preju- 
dice for  failure  of  plaintiff  to  comply  with 
an  order  requiring  him  to  make  same  more 
definite  and  certain.  Howell  v.  Malmgren 
[Neb.]   112  N.  W.  313. 

64.  Caudell  v.  Caudell,  127  Ga.  1,  55  S.  E. 
1028. 

65.  Introduction  of  evidence  after  denial 
of  motion  for  nonsuit  waives  it.  Wees  v. 
Page   [Wash.]    91  P.   766. 

66.  Under  tlie  Iowa  statute  directing  dis- 
missal as  to  defendants  who  are  not  residents 
of  the  county  where  tlie  action  is  dismissed 
as  to  resident  defendants,  or  there  is  a  fail- 
ure to  obtain  judgment  against  them,  a 
nonresident  does  not  waive  his  right  to  dis- 
missal by  any  act  prior  to  termination  of 
action  against  resident  codefendants.  Lyon 
V.  Barnes,  132  Iowa,   717,   111  N.  Vv'.  9. 

67.  See  7   C.  L.   1158. 

68.  Where  by  a  favorable  ruling  on  a 
demurrer  plaintiff's  demand  was  reduced  to 
a  sum  less  than  the  amount  of  whicli  the 
coiirt  would  liave  jurisdiction,  tlie  action 
sliould  be  dismissed.  International  &  G.  N. 
R.  Co,  V.  Voss  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  419,  99  S.  W.  189. 

69.  Failure  of  plaintiff  in  replevin  to  di- 
rect sheriff  In  writing  that  possession  was 
not  required.  Pedrick  v.  Kuemmell  [N.  J. 
Law]   65  A.  906. 
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Defects  in  pleadings;  parties. ''^ — ^Where  it  is  apparent  from  the  petition  that 
plaintiff  is  not  entitled  to  a  recovery,  the  court  may  of  its  own  motion  raise  the 
question  and  entertain  a  motion  to  dismiss,^^  but  the  failure  of  a  complaint  to 
state  a  cause  of  action  against  one  defendant  does  not  entitle  a  codefendant  to 
dismissal.'^  "Want  of  capacity  to  sue,"  or  nonjoinder  of  necessary  parties,  is 
ground  for  dismissal,'^*  but  by  statute  in  most  states  misjoinder  of  causes  of  action 
or  parties  does  not  constitute  a  ground.^^  The  filing  of  an  answer  does  not  pre- 
clude defendant  from  moving  to  dismiss  on  the  ground  of  the  insufficiency  of  the 
complaint  where  the  answer  adds  nothing  in  aid  of  its  allegations."  Where  bv 
amendment  the  petition  fails  to  state  a  cause  of  action  against  one  defendant,  it 
may  be  dismissed  as  to  him  at  any  time.'^'^ 

Failure  of  pj-osecution.''^ — Independent  of  statutc,^^  the  court  may  order  a 
dismissal  for  failure  of  prosecution,^"  no  sufficient  excuse  therefor  being  pre- 
sented.®^ WTiile  dismissal  for  failure  to  comply  with  a  rule  of  court  is  discretion- 
ary, such  discretion  must  not  be  exercised  arbitrarily  or  so  as  to  work  injustice.^^ 
In  determining  a  motion  to  dismiss  for  want  of  diligent  prosecution,  the  court 
may  consider  all  facts  appearing  in  the  record  bearing  upon  the  question  of  dili- 


70.  See  7  C.  L.  1159. 

71.  Robinson-Humphrey  Co.  v.  "Wilcox 
County   [Ga.]   58  S.  E.  644. 

72.  Colin-Baer-Myers  &  Aronson  Co.  v. 
Realty  Transfer  Co.,  117  App.  Div.  215,  102 
N.  Y.  S.  122. 

73.  Action  by  foreign  administrator  who 
has  not  qualified  in  state  in  wliich  action 
was  brought.  McClellan's  Adm'r  v.  Troendle, 
30  Ky.  L.  R.  611,   99  S.  W.  329. 

74.  v\'ithout  pre.iudice.  Harper  v.  Hays 
Co.   [Ala.]   43  So.  360. 

75.  In  Louisiana  the  misjoinder  of  causes 
of  action  Is  not  ground  for  the  dismissal  to 
the  pending  suit  but  merely  tlie  rejection 
of  the  suit  sought  to  be  engrafted.  Will- 
lams'  Heirs  v.  Zengel,  117  La.  599,  42  So.  153. 
Neither  misjoinder  of  parties  nor  misjoinder 
of  causes  of  action  is  ground  for  dismissal. 
Mansf.  Dig.  §  5028,  provides  that  defect  of 
parties  shall  be  ground  for  demurrer,  and 
§  5016  provides  for  the  striking  out  of  causes 
of  action  Improperly  joined.  Tishomingo 
Elec.  Light  Power  Co.  v.  Burton,  6  Ind.  T.  445, 
98   S.  W.   154. 

76.  Painter  v.  Norfolk  &  W.  R.  Co.,  144 
N.  C.   436,   57  S.  E.   151. 

77.  Amendment  showing  that  certain  de- 
fendants described  as  principals  in  the  orig- 
inal petition  were  in  fact  agents.  Lovelace  v. 
Browne,   126  Ga.   802,    55   S.   E.   1041. 

78.  See  7  C.  L.   1159. 

79.  Failure  to  serve  defendant  with  pro- 
cess, though  a  resident  of  county  until  more 
than  four  years  after  filing  petition  for  con- 
demnation, land  having  increased  in  value 
and  petitioner  insisting  that  value  be  deter- 
mined as  of  date  of  filing  petition,  held 
ground  for  dismissal.  Sanitary  Dist.  of 
Chicago  V.  Chapin,  226  111.  490,  80  N.  E.  1017. 

80.  Facts  held  to  show  lack  of  due  dili- 
gence in  serving  process  on  nonresident  de- 
fendants warranting  dismissal.  Pitkin  v. 
Flagg,  198  Mo.  646,  97  S.  W.  162.  Nonsuit  is 
properly  granted  where  plaintiff  fails  to 
bring  on  a  case  for  trial  pursuant  to  his  own 
notice,  though  case  v/as  still  at  issue,  the 
replication  not  having  been  filed.  Stein  v.  , 
Goodenough,    73    N.    J.   Law,    812,    64    A,    961.  J 


Delay  of  eight  years  tifter  action  was  placed 
on  calendar,  some  of  defendants  not  being 
served  with  process,  held  ground  for  dis- 
missal. Watson  V.  Loomis,  51  Misc.  227,  100 
N.  Y.  S.  958.  Failure  to  put  cause  on  calendar 
for  three  years  after  joinder  of  issue  held 
to  require  unconditional  dismissal.  Anderson 
V.  Hedden  &  Sons  Co.,  116  App.  Div.  231,  101 
N.  Y.  S.  585.  Delay  of  eleven  years  in  bring- 
ing case  to  trial  after  joinder  of  issues  es- 
tablishes prima  facie  unreasonable  neglect 
which  plaintiff  must  overcome.  St.  Paul's 
Church  v.  Mt.  Vernon  Suburban  Land  Co., 
103   N.    Y.   S.    858. 

81.  Dismissal  for  failure  to  proceed  to 
trial  on  date  set  held  an  abuse  of  discretion, 
plaintiff's  attorney  presenting  a  sufficient  ex- 
cuse at  that  time  and  being  prepared  to  pro- 
ceed on  the  following  day.  Bane  v.  Cox 
[Kan.]  88  P.  10S3.  Affidavit  of  plaintiff's  at- 
torney in  explaining  delay  of  eleven  years 
in  bringing  case  to  trial  that  his  recollection 
was  that  delay  was  due  to  pendency  of  ne- 
gotiations for  settlement  held  insufficient, 
especially  in  view  of  positive  contradiction 
by  defendant.  St.  Paul's  Church  v.  Mt.  Ver- 
non Suburban  Land  Co.,  103  N.  Y.  S.  858.  Af- 
fidavit of  plaintiff  that  attorney  repeatedly 
told  him  case  would  be  taken  care  of,  and 
of  latter  that  on  account  of  press  of  business 
he  was  unable  to  give  it  his  attention,  held 
not  a  sufficient  excuse  for  a  delay  of  nearly 
five  years  in  bringing  case  to  trial.  Krauss 
V.  Wood,  104  N.  Y.  S.  455. 

82.  Dismissal  by  court  on  its  own  motion 
without  request  of  defendant  and  despite  ex- 
cuse and  protest  of  plaintiff  for  failure  to 
comply  with  court  rule  requiring  dismissal, 
where  no  progress  had  been  made  for  period 
of  one  year,  held  arbitrary  and  unjust. 
Cleaveland  v.  Nubian  Min.  Co.  [Colo.]  88  P. 
179.  Dismissal  for  failure  to  comply  with 
rule  of  court  of  doubtful  validity  requiring 
undisposed  of  cases  on  preceding  calendar  to 
be  noticed  for  succeeding  term  held  harsh 
and  unreasonable,  where  plaintiff  in  good 
faith  attempted  to  comply  therewith  and 
believed  he  had  done  so.  Rauchberger  v. 
Interurban  St.  R.  Co.,  52  Misc.  518,  102  N.  Y. 
S.  561. 
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gence,  whether  same  occurred  hefore  the  action  was  l)egun  or  afterward. ^^  Stat- 
utes requiring  dismissal  for  failure  to  return  summons  with  proof  of  service 
within  a  specified  time  after  the  commencement  of  the  action  apply  only  to  ac- 
tions which  have  not  been  tried,^*  and  while  failure  to  enter  a  Judgment  or  de- 
fault within  a  reasonable  time  after  filing  the  summons  and  proof  of  service  is 
ground  for  dismissal,^^  the  entry  of  judgment  prior  to  the  making  of  the  motion 
to  dismiss  forecloses  the  right  to  dismissal.^*'  In  Iowa  failure  to  give  a  bond  for 
costs  within  the  time  prescribed  by  law  does  not  require  dismissal,®^  as  the  court 
mav  extend  the  time  therefor  and  an  order  denying  a  motion  to  dismiss  is  equiva- 
lent to  an  extension.^^  The  right  to  dismissal  for  want  of  prosecution  may  be 
waived.®" 

Nonsuit  for  failure  of  proof. ^'^ — A  nonsuit  is  properly  directed  where  there  is 
no  evidence/^  or  where  that  offered  is  legally  insufficient  to  establish  the  cause  of 
action,  or  where  a  verdict  for  the  party  against  whom  it  is  directed  would  be  set 
aside,"^  but  where  the  proof  lacking  is  not  such  as  could  not  be  supplied  on  a 
second  trial,"*  or  where  plaintiff  may  avail  him  of  defects  in  the  answer,"^  the  dis- 
missal should  be  without  prejudice.®^  Failure  to  prove  facts  not  in  issue  is  not 
ground  for  dismissal."^  AYhere  plaintiff  fails  to  establish  a  cause  of  action,  the 
municipal  court  of  the  City  of  Xew  York  can  only  order  a  dismissal  without  preju- 
dice."® Though  a  nonsuit  may  be  granted  on  the  opening  statement  of  counsel,"^ 
it  is  improper  unless  facts  stated  together  with  the  reasonable  inferences  there- 
from would  be  insufficient  to  support  a  verdict  for  the  plaintiff.^  A  nonsuit  is 
improper  if  there  is  any  evidence  tending  to  support  the  claim  alleged,-  or  where 


83.  Action  held  properly  dismissed  though 
only  a  few  days  over  a  year  had  elapsed 
from  joinder  of  Issue,  delay  in  bringing  ac- 
tion and  a  further  delay  of  three  years  be- 
fore moving  to  transfer  to  proper  county 
indicating  that  same  was  not  brought  in 
good  faith.  People's  Home  Sav.  Bk.  v.  Sher- 
man, 150  Cal.  793,  90  P.   133. 

84.  Jones  v.  Gunn,  149  Cal.  687,  87  P.  577. 
Code  Civ.  Proc.  §  581,  sub.  7,  requiring  dis- 
missal for  failure  to  recurn  within  three 
years,  held  not  ground  for  setting  aside 
judgment  regularly  entered  for  failure  to 
file   proof   of   service.      Id. 

85.  Peirce  v.  National  Bk.  [Wash.]  87  P. 
48S.     Delay  of  four  years.     Id. 

86.  Peirce  v.  National  Bk.  [Wash.]  87  P. 
488. 

87.  Bond  filed  one  day  late.  Funk  v. 
Church,  132  Iowa,  1,  109  N.  W.  286. 

88.  Code,  §  3848,  provides  that  action  shall 
be  dismissed  if  bond  is  not  filed  in  such  time 
as  the  court  allows.  Funk  v.  Church,  132 
Iowa,  1,  109  N.  W.  286. 

89.  Defendant  waives  the  right  to  dismis- 
sal where  all  continuances  were  eitlier  at  its 
request  or  by  its  consent.  McHugh  v.  Met- 
ropolitan St.  R.  Co.,  51  Misc.  588,  101  N.  Y.  S. 
95.  Failure  to  file  declaration  within  time 
prescribed  is  waived  by  pleading  to  it  and 
nonsuit  is  improper.  Donnelly  v.  Chicago 
City  R.  Co.,  124  111.  App.  18. 

»0.     See  7  C.  L.  1160. 

91.  Jackson  v.  Ross,  1  Ga.  App.  192,  57  S. 
E.  913;  McCook  v.  Dublin  &  S.  W.  R.  Co.  [Ga. 
App.]  58  S.  E.  491;  Caudell  v.  Caudell,  127  Ga. 
1,  55  S.  E.  1028;  Crotty  v.  Danbury,  79  Conn. 
379,  65  A.  147;  Baker  v.  Swift  &  Co.  [Neb.] 
110  N.  W.  654. 

02.  Caudell  v.  Southern  R.  Co.  [Ga.  App.] 
58    a.    E.    6S9;    Hercules    Oil    Refining   Co.    v. 


Hocknen  [Cal.  App.]  91  P.  341;  TaHon  v. 
New  York  Cont.  Co.,  104  N.  Y.  S.  72'3;  Reg- 
ulus  Cigar  Co.  v.  Flannery,  105  N.  Y.  S.  95; 
McKee  v.  Owen,  104  N.  Y.  S.  373.  Contribu- 
tory negligence  in  driving  into  visible  de- 
pression in  street  establislied.  Smith  v. 
Philadelphia.  217  Pa.   118,   66  A.  142. 

93.  Bohn  v.  Pacific  Elec.  R.  Co.  [Cal. 
App.]  91  P.  115;  Coulter  v.  Union  Laundry 
Co.,    34   Mont.    590,    87   P.    973. 

94.  Colborn  v.  Arbecam,  54  Misc.  623,  104 
N.    Y.    S.    986. 

95.  Negative  pregnant  or  conjunctive  de- 
nial in  answer.  Colborn  v.  Arbecam,  54 
Misc.   623,   104  N.   Y.   S.   986. 

96.  Dixon  V.  Marlow,  104  N.  Y.  S.  762. 
Upon  failure  to  make  out  a  prima  facie 
case,  the  court  should  order  a  nonsuit  ratlier 
than  direct  a  verdict.  Zipperer  v.  Savannah 
[Ga.]  57  S.  E.  311;  Oliver  v.  Warren.  124  Ga. 
549,  53  S.  E.  100.  Where  the  evidence  is 
insuflficient  to  sustain  tlie  declaration,  the 
court  should  order  a  nonsuit  rather  than 
a  dismissal  on  the  pleadings  and  evidence. 
Hughes  V.  Georgia  R.  &  Elec.  Co.,  126  Ga. 
462,   55   S.   E.   229. 

97.  Plaintiff's  legal  capacity  to  sue.  In- 
dependent Trembowler  young  Men's  Benev. 
Ass'n  V.  Somach,  52  Misc.  538,  102  N.  Y.  S. 
495. 

98.  Laws  1902,  p.  1561,  c.  580.  §  218. 
Error  to  direct  judgment  for  plaintiff. 
Aetna  Life  Ins.  Co.  v.  Duparquet,  Hout  & 
Moneuse   Co.,   53   Misc.    581,    103   N.   Y.   S.    800. 

99.  Kelly  v.  Bergen  County  Gas  Co.  [N.  J. 
Err.  &  App.]   67  A.   21. 

1.  Opening  statement  held  insufficient  to 
show  contributory  negligence.  Kelly  v.  Ber- 
gen County  Gas  Co.  [N.  J.  Err.  &  App.]  67 
A.    21. 

2.  Central    Brew.    Co.    v.    New    York    City 
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the  evidence  is  conflicting,^  or  establishes  a  prima  facie  case,*  or  is  sufficient  to 
sustain  a  verdict^  on  any  permissible  theory.'' 

Variance  ^  between  the  pleadings  and  evidence  may  warrant  a  nonsuit.^ 
Motion  for  nonsuit;  effect.^ — A  motion  for  a  nonsuit  is  in  effect  a  demurrer 
to  the  evidence^"  presenting  purely  a  question  of  law.^^  The  court  must  consider 
all  relevant  testimony  though  erroneously  admitted,^ ^  and  is  without  power  to 
determine  the  credibility  of  the  witnesses,^^  to  weigh  the  evidence,^*  or  to  pass  on 
the  merits  or  adjudicate  the  rights  of  the  parties.^^  The  rules  as  to  granting  of 
nonsuits  are  the  same  whether  the  trial  is  by  the  court  or  by  a  jury.^*'  The  party 
against  whom  a  nonsuit  is  sought  is  entitled  to  the  most  favorable  construction 
of  the  evidence  ^^  which  must  be  assumed  to  be  true,^^  and  he  is  entitled  to  the 


R.  Co.,  102  N.  Y.  S.  509;  Hercules  Oil  Re- 
fining Co.  V.  Hocknell  [Cal.  App.]  91  P.  341; 
Levy  V.  Redfern,  52  Misc.  575,  102  N.  Y.  S. 
494;  People  v.  Stillman,  117  App.  Div.  170, 
102  N.  Y.  S.  351.  A  nonsuit  should  not  be 
ordered  where  the  evidence,  though  slight, 
amounts  to  more  than  a  mere  scintilla,  or 
if  there  is  any  evidence  which  would  justify 
the  truth  of  disputed  facts.  Bellman  v. 
Pittsburg  &  A.  Valley  R.  Co.,  31  Pa.  Super. 
Ct.  389.  Cannot  order  nonsuit  where  evi- 
dence tends  to  establish  material  averments 
of  the  complaint.  Archibald  Estate  v.  Mat- 
teson  [Cal.  App.]  90  P.  723.  Improper  if 
there  is  any  evidence  to  go  to  the  jury. 
Jonesville  Mfg.  Co.  v.  Southern  R.  Co.  [S.  C] 
58  S.  E.  422.  Where  evidence  is  legally  suf- 
ficient to  prove  the  material  allegations  of 
the  complaint,  the  motion  should  be  denied. 
Archibald  Estate  v.  Matteson  [Cal.  App.] 
90    P.    723. 

3.  Carr  v.  Prudential  Ins.  Co.,  115  App. 
Div.  755,  101  N.  Y.  S.  158;  Heckmuller  v. 
New  York  City  R.  Co.,  54  Misc.  541,  104  N. 
Y.  S.   679;  Deal  v.  Beck   [Ark.]    103  S.  W.  736. 

4.  Plunkett  Plumbing  &  Heating  Co.  v. 
Bassford  Realty  Co.,  52  Misc.  479,  102  N.  Y. 
S.  483;  Klein  v.  New  York  City  R.  Co.,  53 
Misc.  571,  103  N.  Y.  S.  751;  Blinn  Lumber 
Co.  V.  McArthur,  150  Cal.  610,  89  P.  436; 
Joiner  v.  Stallings,  127  Ga.  203,  56  S.  E.  304; 
Rounsaville  v.  Leonard  Mfg.  Co.,  127  Ga. 
735,  56  S.  E.  1030;  Jonesville  Mfg.  Co.  v. 
Southern  R.  Co.  [S.  C]  58  S.  E.  422;  Jenkins 
V.  Jones  [Ga.]  58  S.  E.  354.  Proof  of  owner- 
ship and  right  to  possession  in  replevin. 
Kebabian  v.  Adams  Exp.  Co.,  27  R.  I.  564,  65 
A.  271.  Though  testimony  is  not  free  from 
inherent  improbabilities.  Pressinger  v.  "Wood- 
hull,  101  N.  Y.  S.  36.      ' 

5.  Sikes  v.  Life  Ins.  Co.,  144  N.  C.  626, 
57  S.  E.  391;  Moore  v.  Central  of  Georgia  R. 
Co.,  1  Ga.  App.  574,  58  S.  E.  63;  Dobbs  v 
Malcolm,  127  Ga.  487,  56  S.  E.  622;  Forest  v. 
Georgia  R.  &  Banking  Co.  [Ga.]  57  S.  E.  98; 
Southern  R.  Co.  v.  Reynolds,  126  Ga.  657,  55 
S.  E.  1039;  "Williams  v.  Virginia-Pocahontas 
Coal  Co.,  60  W.  Va.  239,  53  S.  E.  923;  Con- 
nelly v.  Connelly,  126  Ga.  656,  55  S.  E.  916; 
Adams  V.  Bunker  Hill  &  Sullivan  Min.  Co.,  12 
Idaho,  637,  89  P.  624;  Ellingsen  v.  Lind- 
strand,    105   N.    Y.    S.   598. 

6.  In  action  against  railroad  for  negli- 
gent killing  of  cattle,  proper  to  refuse  non- 
suit where  though  evidence  is  insufficient  to 
establish  negligent  killing  it  is  sufficient  to 
show  conversion  of  the  dead  animals.  At- 
chison, etc.,  R.  Co.  V.  Adcock  [Colo.]  88  P. 
ISO.     Proof     of     one     of    several     actionable 


wrongs  alleged  will  prevent  a  nonsuit. 
Brooks  V.  Atlanta,  1  Ga.  App.  678,  57  S.  K. 
1081. 

7.  See  7   C.  L.   1163. 

8.  Action  for  services,  proof  showing 
breach  of  contract  to  enter  into  partnership. 
Hale  V.  Hale,  32  Pa.  Super.  Ct.  37.  "Variance 
between  contract  entered  into  and  contract 
declared  on.  Tuck  v.  Earle  &  Prew  Exp. 
Co.  [R.  I.]  67  A.  428.  Nonsuit  held  proper 
where  proof  in  an  action  for  damages  caused 
by  fire  showed  that  plaintiff's  grantee  was 
owner  of  land.  "U'oodward  v.  Northern  Pac. 
R.   Co.    [N.   D.]    Ill   N.   W.    627. 

9.  See  7  C.  L.   1164. 

10.  Archibald  Estate  v.  Matteson  [Cal. 
App.]  90  P.  723.  See,  also.  Directing  "Verdict 
and  Demurrer  to  Evidence,  9  C.  L.  975. 

11.  Archibald  Estate  v.  Matteson  [Cal. 
App.]  90  P.  723.  A  motion  for  a  nonsuit  is 
a  waiver  of  the  right  to  have  judgment  on 
the  merits  and  submits  the  single  question 
of  whether  the  plaintiff  has  proven  a  case 
sufficient  to  be  submitted  to  the  jury.  Car- 
roll V.  Grande  Ronde  Elec.  Co.  [Or.]  90  P. 
903. 

12.  Archibald  Estate  v.  Matteson  [Cal. 
App.]    90    P.    723. 

13.  The  question  of  the  credibility  of 
witnesses  cannot  arise  on  the  motion  except 
in  so  far  as  the  rule  requires  for  the  pur- 
poses of  the  motion  that  the  testimony  shall 
be  given  the  full  benefit  of  its  probative 
power.  Archibald  Estate  v.  Matteson  [Cal. 
App.]    90  P.   723. 

14.  Doyle  V.  Eschen   [Cal.  App.]   89  P.  S36. 

15.  Finding  of  contributory  negligence  in 
order  sustaining  motion  does  not  render 
nonsuit  a  judgment  on  the  merits  so  as  to 
operate  as  a  bar  to  a  subsequent  action. 
Carroll  v.  Grande  Ronde  Elec.  Co.  [Or.]  90 
P.   903. 

16.  Hercules  Oil  Refining  Co.  v.  Hocknell 
[Cal.  App.]  91  P.  341.  Where  a  jury  is 
waived  the  court  cannot  base  its  determina- 
tion by  what  it  might  do  in  dealing  with  the 
facts  as  a  jury,  the  sole  question  to  be  de- 
termined being  whether  plaintiff  has  estab- 
lished a  prima  facie  case.  Archibald  Estate 
V.  Matteson   [Cal.  App.]   90  P.  723. 

17.  In  considering  motion  court  cannot 
Ignore  favorable  testimony  of  plaintiff's 
witnesses  nor  testimony  of  plaintiff  on  di- 
rect examination  because  testimony  of  lat- 
ter on  cross-examination  ■was  at  variance 
therewith.  Hayward  v.  North  Jersey  St.  R. 
Co.  [N.  J.  Err.  &  App.]  65  A.  737.  Testimony 
must  be  reviewed  in  the  strongest  and  most 
favorable   light  for  the   plaintiff.     Archibald 
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"benefit  of  reasonable  inferences  which  can  be  drawn  from  the  evidence.^"  Wliere 
a  motion  to  dismiss  is  m.ade  on  the  opening  statement,  every  allegation  of  fact  in 
the  pleading  must  be  taken  as  admitted  and  plaintiff  is  entitled  to  the  benefit  of 
■everv  fair  and  reasonal)le  presumption  which  may  justifiably  be  implied  there- 
from.-" A  motion  to  dismiss  for  failure  of  proof  should  be  made  at  the  close  of 
plaintiff's  evidence  and  before  the  issues  are  submitted  on  their  merits.-^  As  a 
Tule  a  motion  for  a  nonsuit  must  state  the  grounds  upon  which  the  moving  party 
relies,^-  and  Avhere  the  defect  could  have  been  remedied  at  the  time  by  further 
■evidence,  failure  to  state  the  grounds  of  the  motion  constitutes  a  waiver.^^  The 
introduction  of  evidence  after  a  denial  of  a  motion  to  grant  a  nonsuit  waives  it  '* 
"where  it  was  not  renewed  at  the  close  of  all  the  evidence,^^  and  this  rule  has  been 
held  to  apply  to  the  Xew  York  court  of  claims.^^  By  submitting  evidence  after  a 
■denial  of  a  motion  for  a  nonsuit,  defendant  assumes  the  risk  of  supplying  de- 
ficiencies in  plaintiff's  proof."  The  fact  that  the  judgment  of  discontinuance 
•did  not  condemn  the  plaintiff  to  pay  the  costs  of  the  action  does  not  render  it  a 
nullity.'^ 

Effect  of  dis77iissal  or  nonsuit. -° — In  actions  ex  contractu  a  discontinuance 
as  to  a  party  served,  not  on  account  of  any  defense  personal  to  him,  operates  as  a 
■discontinuance  of  the  entire  cause.^'^  Under  the  Oregon  statute  an  involuntary 
judgment  of  nonsuit  is  not  a  bar  to  a  subsequent  action  for  the  same  cause,^^  and 
recitals  in  the  order  sustaining  the  motion  cannot  make  it  a  judgment  on  the 
merits.^-  Where  an  action  is  dismissed  for  want  of  capacity  in  plaintiff  to  sue,  a 
counterclaim  interposed  in  the  action  falls  with  it.^^ 


Estate  V.  Matteson  [Cal.  App.]  90  P.  723; 
Biles  V.  Seaboard  Air  Line  R.  Co.,  143  N.  C. 
78,  55  S.  E.  512.  The  evidence  must  be 
interpreted  in  its  strongest  ligiit  against 
the  defendant.  Doyle  v.  Eschen  [Cal.  App.] 
89  P.  836;  Hercules  Oil  Refining  Co.  v.  Hock- 
nell    [Cal.   App.]    91   P.   341. 

18.  Motion  admits  verity  of  evidence  in 
point  of  fact  for  the  purpose  of  denying  its 
sufficiency  in  point  of  law.  Hayward  v. 
North  Jersey  St.  R.  Co.  [N.  J.  Err.  &  App.] 
65  A.  737.  On  a  motion  to  dismiss  plain- 
tiff's evidence  must  be  taken  as  true.  Plun- 
Jiett  Plumbing  «&  Heating  Co.  v.  Bassford 
Realty  Co.,  52  Misc.  479,  102  N.  Y.  S.  483; 
Central  Brew.   Co.  v.  New  Tork  City  R.   Co., 

102  N.  Y.  S.  509;  Lewine  Bros.  v.  Potar,  102 
N.  Y.  S.  536;  Graff  v.  Blumberg,  53  Misc.  296, 

103  N.  Y.  S.  184;  Sikes  v.  Life  Ins.  Co.,  144 
N.  C.  626,  57  S.  E.  391;  Biles  v.  Seaboard  Air 
Line  R.  Co.,  143  N.  C.  78,  55  S.  E.  512;  Adams 
v.  Haigler  [Ga.  App.]  58  S.  E.  33a;  Archi- 
bald Estate  V.  'Matteson  [Cal.  App.]  90  P. 
723;  Hercules  Oil  Refining  Co.  v.  Hocknell 
{Cal.  App.]  91  P.  341.  Court  must  assume 
suc-li  facts  as  true  which  the  jury  may  prop- 
erly find  under  the  evidence.  Putnam  v. 
Stalker  [Or.]  91  P.  363.  Every  fact  v/hich 
plaintiff's  evidence  proves  or  tends  to  prove 
must  be  taken  as  true.  Doyle  v.  Eschen 
[Cal.  App.]   89  P.  836. 

1».  Pluiikett  Plumbing  &  Heating  Co.  v. 
Ba.ssford  Realty  Co.,  52  Misc.  479,  102  N.  Y. 
S.  483;  Graff  v.  Blumberg,  53  Misc.  296,  103 
N.  Y.  S.  184;  Lewine  Bros.  v.  Potar,  102  N. 
Y.  S.  536;  Putnam  v.  Stalker  [Or.]  91  P.  363; 
Bellman  v.  Pittsburg  &  A.  "Valley  R.  Co., 
31    Pa.    Super.    Ct.    389. 

20.  Locker  v.  American  Tobacco  Co.,  121 
App.    Dir.    443,    106    N.    Y.    S.    115. 


21.  Kidd  V.  New  Hampshire  Trac.  Co. 
[N.   H.]    66  A.   127. 

22.  Not  necessary  where  court  would 
have  been  justified  in  dismissing  of  its  own 
motion.  Kavanaugh  v.  Flavin,  35  Mont. 
133,   88   P.   764. 

23.  Clark  v.  Middleton    [N.  H.]    66  A.   115. 

24.  Northwestern  S.  S.  Co.  v.  Griggs  [C. 
C.  A.]  146  F.  472;  Gardner  v.  Porter  [Wash.] 
88   P.   121. 

2.5.  Spencer  v.  State,  187  N.  Y.  484,  80  N. 
E.   375. 

26.  Code  Civ.  Proc.  §  263  et  seq,,  makes 
board  and  court  of  claims  a  judicial  tribunal, 
and  provides  that  it  may  make  rules  for  its 
government  and  except  as  otherwise  pro- 
vided practice  shall  be  same  as  in  supreme 
court.  Spencer  v.  State,  187  N.  Y.  484,  SO 
N.    E.   375. 

27.  Van  Vranken  v.  Granite  County,  35 
Mont.   427,   90   P.   164.  * 

28.  Is  not  subject  to  collateral  attack. 
De  Renzes  v.  His  Wife,  117  La.  817,  42  So. 
327. 

20.     See    7    C.    L.    1164. 

30.  Ashby  Brick  Co.  v.  Ely  &  Walker  Dry 
Goods  Co.    [Ala.]    44   So.   96. 

31.  B.  &  C.  Comp.  §§  182,  184.  Carroll  v. 
Grande   Ronde   Elec.   Co.    [Or.]    90   P.    903. 

32.  Finding  in  action  for  wrongful  death 
that  contributory  negligence  of  decea-sed  was 
proximate  cause  held  not  to  render  order 
sustaining  motion  a  judgment  on  the  merits. 
Carroll  v.  Grande  Ronde  Elec.  Co.  [Or.] 
90  P.  903. 

S3.  Civ.  Code  of  Prac.  §  372,  providing 
that  voluntary  dismissal  shall  not  prejudice 
counterclaim,  does  not  apply.  McClellan'a 
Adm'r  v.  Troendle,  30  Ky.  L.  R.  611,  99  S.  W. 
323. 
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Setting  aside  order;  reinstating  caused* — A  judgment  of  dismissal  and  a  de- 
fault entered  thereon  must  be  set  aside  before  a  cause  can  be  restored  to  the  cal- 
endar.^^  Eeinstatement  of  an  action  is  discretionary,^^  and  when  granted  curea 
error  in  improperly  dismissing  the  action.^"  It  can  be  had  only  witliin  the  time 
and  on  the  ground  applicable  to  grants  of  new  trials  and  the  vacation  of  deter- 
minative orders.^^  A  motion  to  reinstate  is  to  be  regarded  as  filed  when  actually 
presented  to  the  court  for  action.^^ 

Practice  on  appeal.*^ — Eeinstatement  *^  or  refusal  to  nonsuit  *-  being  dis- 
cretionary will  not  ordinarily  be  reveiwed.  A  nonsuit  entered  by  consent  *^  will 
not  be  received,  but  where  the  rulings  of  the  court  preclude  recovery,  a  nonsuit 
entered  thereon  is  not  voluntary.**  All  facts  essential  to  review  must  appear  in 
the  record  *^  which  may  be  considered  in  its  entirety.*®  A  nonsuit  improperly 
granted  on  one  ground  will  not  be  sustained  on  appeal  on  another  ground,*'  but 
where  the  court  was  justified  in  granting  a  nonsuit,  formal  defects  will  not  work 
a  reversal.*^  Error  in  admitting  evidence  for  the  plaintiff  cannot  be  reviewed 
on  appeal  from  a  judgment  of  nonsuit.*^  Where  plaintiff's  case  is  meritorious 
and  the  statute  of  limitations  has  run  against  the  cause  of  action,  the  action  of 
the  trial  court  in  dismissing  the  complaint  for  lack  of  prosecution  may  be  reversed 
on  terms.^^  Plaintiff's  evidence  and  all  reasonable  inferences  deducible  there- 
from will  be  considered  in  the  view  most  favorable  to  him,^^  and  where  the  dis- 


34.  See  7   C.  L.   1165. 

35.  Gottlieb  v.  Kurlander,  52  Misc.  89,  101 
N.  Y.  S.   7  51. 

36.  Action  dismissed  for  want  of  prose- 
cution. Strachan  &  Co.  v.  Wolf  [Ga.  App.] 
58  S.  E.   492. 

37.  Howe  V.  Parker,  18  Okl.  282,  90  P.  15. 

38.  Liquidators  of  Joseph  David  Co.  v. 
Berthelot  Bros.,  118  La.  380,  42  So.  971. 

39.  Though  written  entry  of  filing  by 
clerk  Is  not  made  until  later.  Strachan  & 
Co.  V.  Wolf  [Ga.  App]   58  S.  E.  492. 

40.  See  7  C.  L.   1166. 

41.  Reinstating  action  dismissed  for  want 
of  prosecution.  Strachan  &  Co.  v.  Wolf  [Ga. 
App.]    58   S.  E.   492. 

42.  As  a  rule  no  exception  lies  to  the  re- 
fusal of  the  court  to  direct  a  nonsuit.  An- 
derton  v.  Blais   [R.  L]    65  A.   602. 

43.  A  voluntary  nonsuit  will  not  be  re- 
viewed on  behalf  of  the  party  consenting  to 
it.  Dunnevant  v.  Mocksoud,  122  Mo.  App. 
428,  99  S.  W.  515. 

44.  Exclusion  of  all  evideace  of  damages. 
Dunnevant  v.  Mocksoud,  122  Mo.  App.  428, 
99  S.  W.  515.  Where  the  court  Intimates 
that  plaintiff  cannot  recover,  a  submission 
to  a  nonsuit  is  not  a  voluntary  judgment  of 
nonsuit  so  as  to  preclude  an  appeal.  Morton 
V.  Blades  Lumber  Co.,  144  N.  C.  31,  56  S.  E. 
551.  Contra.  Adamson  v.  Metropolitan  St. 
R.   Co.    [Mo.   App.]    103    S.   W.    1097. 

45.  Error  in  denying  a  nonsuit  wilt  not 
be  reviewed  where  all  the  evidence  taken 
at  the  trial  does  not  affirmatively  appear  to 
be  contained  in  the  record.  Van  Vranken 
V.  Granite  County,  35  Mont.  427,  90  P.  164. 
Where  the  record  fails  to  show  an  adverse 
ruling  warranting  the  plaintiff  in  taking  a 
nonsuit  an  order  setting  same  aside  because 
of  error  in  the  ruling  will  be  reversed. 
Upon  suggestion  of  court  that  he  could  not 
recover,  plaintiff  took  a  nonsuit,  subse- 
quently filing  a  motion  to  set  same  aside 
because    of    "error   in    sustaining  defendant's 


demurrer  to  the  evidence,"  the  record  show- 
ing no  sucli  demurrer.  Adamson  v.  Metro- 
politan St.  R.  Co.  [Mo.  App.]  103  S.  W.  1097. 
4«.  In  reviewing  tlie  action  of  the  superi- 
or court  on  a  motion  to  dismiss  an  action 
for  want  of  diligence  in  prosecution,  the 
court  may  consider  facts  in  the  record  of 
the  case,  whether  occurring  before  or  after 
the  commencement  of  the  action,  since  sucli 
facts  could  be  considered  by  the  superior 
court.  People's  Home  Sav.  Bk.  v.  Sherman, 
150   Cal.   793,   90  P.   133. 

47.  Where  plaintiff  was  improperly  non- 
suited because  not  .showing  tliat  negligence 
was  proximate  cause  of  injury,  same  will 
not  be  sustained  because  of  insufficiency  of 
evidence  to  show  due  care  on  plaintiff's  part. 
T\"endell  v.  Leo,  115  App.  Div.  850,  101  X.  T. 
S.  51.  Where  a  nonsuit  was  granted  on  the 
ground  of  plaintiffs  contributory  negligence, 
on  appeal  same  cannot  be  justified  on  other 
grounds.  Kennedy  v.  Greenville  [S.  C]  58 
S.  E.   989. 

48.  That  the  motion  did  not  distinctly 
point  out  the  grounds  relied  on  is  not  re- 
versible error.  Kavanaugh  v.  Flavin,  35 
Mont.   133,   88  P.  764. 

49.  Archibald  Estate  v.  Matteson  [Cal. 
App.]   90  P.  723. 

50.  Gunn  v.  Metropolitan  St.  R.  Co.,  52 
Misc.   108,   101  N.  T.   S.   791. 

51.  Upon  appeal  from  a  nonsuit  plaintiff 
is  entitled  to  every  fact  w*v:ch  the  jury  could 
have  found  from  the  evidence  adduced  on 
his  part  and  to  all  favorable  inferences 
therefrom,  and  if  two  inferences  arise,  one 
favorable  and  one  unfavorable,  only  the  fa- 
vorable one  can  be  considered.  Barth  v. 
Borden's  Condensed  Milk  Co.,  62  Misc.  487, 
102  X.  Y.  S.  498;  Klein  v.  New  York  City  R. 
Co.,  53  Misc.  571,  103  N.  Y.  S.  751.  Where  an 
action  is  dismissed  on  plaintiff's  testimony, 
he  is  entitled  on  appeal  to  the  most  favor- 
able inferences  that  can  be  reasonably  drawn 
from    the    evidence.  Monroe    v.    Proctor,    100 
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missal  is  on  the  complaint  alone,  its  allegations  will  be  construed  liberally  in  his 
favor.^- 


DISCOVERY    AND    INSPECTION. 


§   1.     Discovery   In    Equity    (990). 
g  2.     Production    and    Inspection    of   Books 
and  Papers  or  Survey  of  Property  (991). 


S  3.  Exnnilntation  or  Interrogation  of 
Parties  Before  Trial   (992). 

§  4.  Physical  Examination  to  Prepare  for 
Trial    (995). 


This  article  does  not  include  the  taking  of  depositions  ^^  or  the  production 
of  documentary  evidence  ^*  for  use  on  the  trial,  nor  the  examination  of  parties  at 
the  trial,^''  or  upon  supplementary  proceedings,^®  the  power  of  a  court  to  compel  a 
contumacious  witness  to  answer,^^  nor  interrogatories  under  the  admiralty  practice.'^® 

§  1.  Discovery  in  eqinty.^° — Statutes  authorizing  the  examination  of  par- 
ties as  witnesses,  the  filing  of  interrogatories,  and  providing  for  the  production 
of  books,  etc.,  do  not  divest  a  court  of  equity  ®°  of  its  power  to  grant  discovery,  in 
the  absence  of  express  provisions.*'^  "Where  the  subject-matter  of  a  suit  in  a 
Federal  court  is  clearly  equitable  in  character,*'-  a  discovery  may  be  had.  The  bill 
lies,  however,  only  as  to  matters  material  '^'■^  to  the  cause  of  action.*'*  "\"\liere  the 
applicant's  relation  to  the  person  against  whom  discovery  is  sought  entitles  him  to 
an  inspection  of  books,  etc.,  the  rules  ^^  are  relaxed. 

In  a  suit  against  a  corporation  for  discovery,  it  is  proper  to  join  the  officer 
from  whom  the  information  is  sought,*'®  and  the  petition  need  not  allege  what 
facts  are  within  his  knowledge.*'^     A  petition  for  discovery  is  amendable  as  other 


N.  Y.  S.  1021;  Tannhauser  v.  Uptegrove,  114 
App.  Div.  764,  100  N.  Y.  S.  245;  Rogers  v. 
Jones,  115  App.  Div.  576,  100  N.  Y.  S.  1013; 
Duffy  V.  Interurban  St.  R.  Co.,  52  Misc.  177, 
101  N.  Y.  S.  767;  Frauhauf  v.  Interborough 
Rapid  Transit  Co.,  52  Misc.  135,  101  N.  Y.  S. 
7S1;  Thayer  v.  New  York  Cent.,  etc.,  R.  Co., 
-117  App.  Div.  31S,  102  N.  Y.  S.  135;  Baldwin 
V.  Schnectady  R.  Co.,  118  App.  Div.  441,  103 
N  Y.  S.  514;  Goforth  v.  Southern  R.  Co.,  144 
N.  C.  509,  57  S.  E.  209. 

52.  On  appeal  from  an  order  dismissing 
a  complaint,  the  plaintiff  is  entitled  to  the 
most  favorable  construction  of  its  allega- 
tions and  to  the  benefit  of  all  that  is  directly 
or  inferentially  charged  or  that  may  fairly 
be  inferred  from  its  allegations.  Rawson  v. 
Silo,  114  App.  Div.  358,   99  N.  Y.  S.   934. 

53.  See  Depositions,    9   C.   L.    964. 

54.  See  Evidence,  7  C.  L.  1511;  Witnesses, 
8  C.  L    2347. 

55.  See  Trial.   8   C.  L.   2101. 

56.  See  Supplementary  Proceedings,  8  C. 
L    2046. 

57.  See  Contempt,  9  C.  L.  640;  Witnesses, 
8  C.  L.  2347. 

58.  See  Admiralty,  9  C.  L.  29. 

59.  See  7   C.   L.   1167. 

60.  Under  Const,  art.  6,  §  5,  granting  to 
superior  courts  jurisdiction  in  all  cases  in 
equity,  such  courts  may  compel  discovery 
in  all  cases  in  which  under  the  established 
rules  of  chancery  practice  existing  at  time 
of  adoption  of  constitution  a  party  would 
have  been  entitled  to  such  relief.  Union 
Collection  Co.  v.  San  Francisco  Super.  Ct., 
149  Cal.  790,  87  P.  1035. 

61.  Statutes  held  not  to  deprive  equity  of 
such  Jurisdiction.  Nixon  v.  Clear  Creek 
Lumber  Co.    [Ala.]    43   So.   803. 


€2.  Suit  to  restrain  collection  of  judg- 
ment by  one  defendant  for  benefit  of  others 
against  whom  complainant  lias  set-offs,  held 
clearly  equitable.  Brown  v.  Pegram,  149 
P.  515. 

63.  Where  facts  within  knowledge  of  de- 
fendants are  material  and  incidental  to  relief 
sought,  bill  of  discovery  will  issue.  Napier 
V.  Westerhoff,  153  F.  985.  Where  contract 
for  construction  of  machines  to  be  used  in 
South  America  provided  for  test  there  upon 
freshly  cut  material,  court  will  not  compel 
test  elsewhere  upon  dried  material  where 
such  test  would  be  immaterial.  Pina  Maya- 
Sisal  Co.  v.  Squire  Mfg.  Co.,  105  N.  Y.  S. 
482.  Bill  for  discovery  held  proper  where 
administrator  had  reason  to  expect  to  find 
certain  property  in  safety  vaults,  which  was 
not  there,  and  defendants  had  admitted 
taking  some  property  in  surreptitious  man- 
ner. Millard  v.  Millard,  123  111.  App.  264. 
Receiver  for  insolvent  corporation  who  has 
been  ordered  to  collect  instalment  due  from 
stockholder  may  maintain  bill  of  discovery 
against  broker  to  compel  disclosure  of  real 
ownership  of  purchased  stock  (Brown  v. 
Magee,  146  F.  765)  placed  in  name  of  irre- 
sponsible person  (Kurtz  v.  Brown  [C.  C. 
A.]   152  F.  372). 

64.  Union  Collection  Co.  v.  San  Francisco 
Super.  Ct.,  149  Cal.  790,  87  P.  1035.  Does  not 
lie  to  discover  whereabouts  of  defendants 
for  purpose  of  getting  service.     Id. 

65.  Production  of  books  and  accounts  re- 
lating to  trust  accounts  may  be  compelled 
though  answer  does  not  admit  possession 
thereof.  Alabama  Girls'  Industrial  School  v. 
Reynolds,    143    Ala.    579,    42    So.    114. 

66.  67.  Nixon  v.  Clear  Creek  Lumber  Co. 
[Ala.]   43  So.  805. 
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petitions  in  equity.^^     ^^^le^e  a  bill  in  equity  seeks  relief  in  addition  to  discovery, 
an  answer  under  oath  may  be  waived  in  Illinois.®^ 

§  2.  Production  and  inspection  of  hooJcs  and  papers  or  survey  of  prop- 
erty.'^— By  statute''^  and  rules  of  court ''^  in  many  states,  the  production  of  non- 
privileged  papers"  for  inspection  may  be  compelled  where  justice  requires  it,^* 
or  where  necessary  to  enable  a  party  to  plead  or  to  prepare  for  trial,^"*  if  the  appli- 
cation therefor  is  timely  made '^'  in  good  faith."  While  ordinarily  inspection  is 
granted  only  in  furtherance  of  the  applicant's  case,  it  may  be  allowed  to  meet  a 
defense.^^  Where  a  foreign  corporation  invokes  the  aid  of  a  state  court,  it  may 
be  compelled  to  produce  papers  beyond  the  state.'^®  Wliere  the  applicant  has  a 
contract  right  of  inspection  ®°  or  a  right  arising  from  the  relation  of  the  parties,^^ 
the  rules  are  relaxed  in  his  favor.     The  extent  of  the  inspection  permitted  de- 


es. Where  insolvency  of  defendant  is  in- 
sufficiently alleged,  it  is  amendable  defect 
and  not  ground  of  dismissal.  Nixon  v.  Clear 
Creek  Lumber  Co.   [Ala.]   43.  So.  805. 

69.  Millard  v.  Millard,  123  111.  App.  264. 

70.  See  7   C.   L.   1168. 

71.  Rev.  St.  §  724  (U.  S.  Comp.  St.  1901, 
p.  583),  providing-  tliat  on  trial  of  actions  at 
law  Federal  courts  may  require  parties  to 
produce  books  or  writings,  etc.,  held  not  to 
authorize  order  compelling  production  for 
inspection  before  trial.  Cassatt  v.  Mitchell 
Coal  &   Coke   Co.    [C.   C.   A.]    150   F.    32. 

72.  Court  rule  14,  subd.  3,  providing  for 
inspection  of  personal  property,  held  incon- 
sistent with  Code  Civ.  Proc.  §  803,  except 
as  to  inspection  of  "a  book,  document,  or 
other  paper,"  and  not  autliorized  by  §  804 
(Pina  Maya-Sisal  Co.  v.  Squire  Mfg.  Co.,  105 
N.  T.  S.  482),  and  if  valid  held  not  to  au- 
thorize order  compelling  defendant  to  as- 
semble, install,  and  run  a  machine  for  plain- 
tiff's inspecton  (Id.). 

73.  Where  letter  and  cablegrams  to  law- 
yer relate  to  his  employment  as  attorney  in 
fact  to  sell  real  estate,  they  are  not  privi- 
leged. Avery  v.  Lee,  117  App.  Div.  244,  102 
N.   T.   S.    12. 

74.  Party  may  be  required  to  produce 
books  and  papers  under  Rev.  St.  §  724  (U. 
S.  Comp.  St.  1901,  p.  583)  in  advance  of  trial 
only  when  clear  that  ends  of  justice  require 
it.  American  Banana  Co.  v.  United  Fruit 
Co.,  153  F.  943. 

75.  In  action  on  contract  of  employment 
for  wrongful  discharge  in  whicli  commis- 
sions are  not  sought,  held  that  there  was  no 
necessity  for  inspection  of  defendant's  books 
to  enable  plaintiff  to  prepare  for  trial  as  to 
authorize  inspection  under  Code  Civ.  Proc. 
§  803,  and  Gen.  Prac.  Rules  14  and  15.  Siv- 
ins  v.  Mooney,  54  Misc.  66.  104  N.  T.  S.  503. 
Where  insurance  policy  gave  holder  thereof 
certain  options  at  end  of  dividend  paying 
period  which  could  be  intelligently  exercised 
only  by  inspection  of  books  of  company 
showing  its  financial  condition,  held  proper 
to  order  inspection  under  St.  1S98,  §  4183, 
and  Circuit  Court  Rule  19,  subd.  1,  §  1 
(new  rule  18).  Ellinger  v.  Equitable  Life 
Assur.  Soc.  [Wis].  Ill  N.  W.  567.  Where,  in 
action  for  services  rendered,  defendant  sets 
up  counterclaim  for  fifty  items  of  money 
alleged  to  have  been  misappropriated  by 
plaintiff,  and  whicli  presumably  appear  on 
defendant's  books.  Inspection  tliereof  should 
be  granted.  Edmonds  v.  Attucks  IMusic  Pub. 
Co.,    117    App.    Div.    486,    102    N.    Y.    S.    636. 


Where  in  action  against  carrier  for  non- 
delivery defendant  alleges  delivery  to  ex- 
pressman on  order  signed  by  plaintiff  and 
plaintiff  denies  signing,  plaintiff  may  inspect 
copy  and  photograph  such  order  and  may  in- 
spect and  copy  entries  in  defendant's  forms 
and  books  relative  to  such  transaction. 
Kamber  v.  Ben  Franklin  Transp.  Co.,  52 
Misc.  640,  102  N.  Y.  S.  804.  TVhere  executors 
and  trustees  under  will  bring  action  for  con- 
struction of  will  and  compromise  agreement 
and  seek  permission  to  sell  real  estate,  in- 
spection of  books,  inventories,  and  records 
of  estate  is  proper.  Muller  v.  Philadelphia, 
118  App.  Div.  276,  103  N.  Y.  S.  387;  Id.,  104 
X.  Y.  S.  781. 

76.  "^'here  application  was  not  made  until 
case  had  been  set  for  trial  on  short  cause 
calendar,  and  had  several  times  appeared 
on  day  calendar  and  had  been  marked 
"Ready,"  held  barred  by  laches.  Sivins  v. 
Mooney,  54  Misc.  66,  104  N.  Y.  S.  503. 

77.  In  action  based  on  alleged  mainten- 
ance of  monopoly  in  violation  of  Laws  1899. 
p.  1514,  c.  690,  application  of  attorney  gen- 
eral for  examination  of  books,  etc.,  under 
§§  4-7  will  not  be  presumed  to  proceed  from 
bad  motives  upon  mere  allegation  to  that 
effect  in  defendant's  affidavits.  People  v. 
American  Ice  Co.,  54  Misc.  67,  105  N.  Y.  S. 
650. 

7S.  Where,  in  action  for  royalties,  de- 
fendant sets  up  written  release  of  claim  and 
agreement  accepting  another  as  debtor,  plain- 
tiff may  compel  inspection  where  he  is  ig- 
norant of  sucli  alleged  papers.  DeKoven  v. 
Ziegfeld,   52  Misc.   93,   101  N.   Y.  S.  586. 

79.  National  Distilling  Co.  v.  Van  Emden, 
105    N.    Y.    S.    657. 

SO.  Discovery  may  be  had  under  rule  50 
(87  N.  W.  vi)  without  showing  of  indispens- 
able necessity  of  inspection  and  without  al- 
leging that  subpoena  duces  tecum  will  not 
compel  production  at  trial.  London  Guaran- 
tee &  Accident  Co.  v.  Wayne  Circuit  Judge, 
146  Mich.  477,  13  Det.  Leg.  N.  834.  109  N.  W. 
1049. 

81.  Where,  in  action  based  on  alleged 
maintenance  of  monopoly  in  violation  of 
Laws  1899,  p.  1514,  c.  690,  attorney  general 
applies  for  order  directing  production  of 
books,  papers,  etc.,  as  authorized  by  Laws 
1899,  pp.  1515,  1516,  liis  position  is  somewhat 
analogous  to  one  having  right  to  inspect  be- 
fore commencement  of  action  and  strict 
rules  should  not  be  applied.  People  v.  Am- 
erican Ice  Co.,   54  Misc.   67,   105   N.   Y.   S.   650. 
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pends  upon  the  nature  of  the  action  and  the  issues  involved.^^  While,  ordinarily, 
inspection  of  tlie  originals  must  be  granted,®^  production  of  certified  copies  may 
be  allowed  where  great  inconvenience  would  otherwise  result,^*  and  the  cost  there- 
of charged  to  the  party  benefited.^^  An  order  allowing  inspection  of  one  paper 
is  not  res  adjudicata  as  to  another.^® 

§  3.  Examinnt'wn  or  interrogaiion  of  parties  before  trial.^'' — The  statutes 
of  many  states  authorize  the  examination  of  a  party  ^®  to  a  civil  action  ^^  before 
trial  where  it  is  necessary  to  enable  the  examining  party  to  properly  plead  '•'^  or 
to  prepare  his  case  for  trial.®^  The  examination  is  usually  limited  to  such  mat- 
ters as  are  material,   nonprivileged,"^  and  admissible  on  the   trial  ®^   to   establish 


82.  In  action  against  ice  company  under 
Lav>^s  1899,  p.  1514,  c.  690,  to  avoid  contracts 
alleg-ed  to  have  been  made  to  establish  a 
monopoly,  inspection  of  books,  etc.,  held 
properly  allowed  to  extend  back  to  organiz- 
ation of  company  (People  v.  American  Ice  Co., 
54  Misc.  67,  105  N.  Y.  S.  650)  and  not  con- 
fined to  present  administration  period 
(People  V.  American  Ice  Co.,  104  N.  Y.  S. 
858).  Order  held  to  improperly  allow  plain- 
tiff to  examine  every  scrap  of  paper  in  mere 
hope  of  discovering  something  to  sustain 
complaint  (Id.),  to  inspect  books  and  vouch. 
ers  showing  profits  (.Id.),  and  stock  books, 
since  Inspection  thereof  would  not  reveal 
whether  defendant  owned  stock  of  other 
corporations    (Id.). 

83.  If  applicant  is  entitled  to  any  relief 
at  all  under  Code  Civ.  Proc.  §§  803,  804,  and 
Gen.  Rules  of  Prac.  14,  subd.  3,  he  is  entitled 
to  inspect  books  and  records  themselves, 
and  order  directing  defendant  to  furnish 
sworn  statements  and  copies  is  erroneous. 
Pfaelzer  v.  Gassner,  54  Misc.  579,  104  N.  Y. 
S.    847. 

84.  Where  papers  required  to  be  pro- 
duced are  in  a  foreign  jurisdiction,  proviso 
in  order  of  inspection  authorizing  produc- 
tion of  certified  copies  (Muller  v.  Philadel- 
phia, 118  App.  Div.  276,  103  N.  Y.  S.  387), 
with  right  to  inspect  originals  at  home  ofllce, 
held  proper  (National  Distilling  Co.  v.  Van 
Emden,   105  N.  Y.  S.   657). 

85.  Where,  in  action  by  executors  and 
trustees  of  will  for  construction  of  will  and 
compromise  agreement,  certified  copies  of 
papers  in  foreign  jurisdiction  are  ordered 
for  inspection,  cost  tliereof  is  properly 
charged  to  estate.  Muller  v.  Philadelphia, 
118   App.   Div.    276,    103   N.   Y.    S.    387. 

86.  Application  for  inspection  held  to  re- 
late to  different  affidavit.  Memphis  Trot- 
ting Ass'n  v.  Smather,  118  App.  Div.  362, 
103  N.  Y.   S.   498. 

87.  See   7    C.   L.    1170. 

88.  In  action  against  corporation,  exam- 
ination of  its  oflicers  apart  from  examina- 
tion of  corporation  cannot  be  had,  under 
Code  Civ.  Proc.  §§  870,  872,  873.  Shumaker 
V.  Doubleday,  Pago  &  Co.,  116  App.  Div.  302, 
101  N.  Y.  S.  587;  Meade  v.  Southern  Tier 
Masonic  Relief  Ass'n,  104  N.  Y.  S.  523.  Where 
it  is  clear  that  applicant  desired  order  for 
examination  of  corporation  by  examination 
of  officer  and  moving  papers  are  sufficient 
to  sustain  such  order,  on  motion  to  vacate 
order  running  against  secretary  alone,  It 
should  be  modified  into  proper  form.     Id. 

8».  Under  Code  1896,  §  1850,  it  is  proper 
to  permit  interrogatories  to  be  filed  by  plain- 
tiff   to    defendant    In    an    action    of    trover. 


Nashville,   C.   &   St.   L.  R.  v.   Karthaus    [Ala.] 
43  So.   791. 

90.  Examination  of  defendant  held  not 
necessary  to  enable  plaintiff  to  draw  com- 
plaint for  accounting.  Pierce  v.  McLaughlin 
Real  Estate  Co.,  121  App.  Div.  501,  106  N.  Y. 
S.  28.  Under  Code  Civ.  Proc.  §§  870-S72, 
where  plaintiff  has  some  kind  of  a  cause  of 
action  against  defendant,  he  is  entitled  to 
examination  of  defendant  before  framing 
his  allegations  either  in  fraud,  in  conver- 
sion, on  contract,  or  for  accounting,  and 
though  he  had  framed  complaint  for  ac- 
counting in  another  state  which  was  futile 
and  was  terminatsd.  Hill  v.  McKane,  115 
App.   Div.   537,   101   N.   Y.   S.   411. 

91.  Where,  in  action  for  personal  injuries, 
defendant  is  ignorant  as  to  manner  in  which 
injuries  were  sustained,  he  may  examine 
plaintiff  in  respect  thereto  under  Code  Civ. 
Proc.  §  870.  Tirpak  v.  Hoe,  53  Misc.  532, 
103  N.  Y.  S.  795.  Examination  before  trial 
may  be  allowed  In  action  on  note  where 
plaintiff's  testimony  is  material  to  defense 
that  he  was  not  a  bona  fide  taker.  Koppel 
v.  Hatch.  50  Misc.  626,  98  N.  Y.  S.  619. 
Where,  in  action  for  rent  due  for  space  in 
department  store,  defendant  alleged  that  he 
rented  upon  false  representations  of  plain- 
tiff as  to  number  of  his  charge  Customers 
and  that  he  had  paid  plaintiff  sum  for  ad- 
vertising in  excess  of  proper  charge  there- 
for, defendant  may  examine  plaintiff  as  to 
accounts  with  customers  and  his  advertis- 
ing. Ehrich  v.  Winter  &  Co.,  52  Misc.  641, 
103  N.  Y.  S.  1023.  Where,  in  action  for  spe- 
cific performance  of  contract  of  sale  of  real 
estate,  it  appears  that  ."^ale  was  subject  to 
approval  of  party  sought  to  be  examined 
and  question  of  approval  is  in  issue,  exam- 
ination may  be  had  under  Code  Civ.  Proc. 
§§  870,  872,  873.  Bender  v.  Bork,  52  Misc. 
295,  102  N.  Y.  S.  152.  In  action  by  commit- 
tee of  incompetent  against  one  formerly 
acting  as  attorney  for  such  incompetent  for 
fraud  in  conducting  business,  held  error  to 
so  modify  order  for  examination  as  to  pre- 
vent true  state  of  affairs  from  being  brought 
out.     Malcom  v.   Gibson,   104   N.   Y.   S.   753. 

©a.  Defendant,  In  action  by  administra- 
tor to  recover  property  claimed  to  have  be- 
longed to  decedent  and  to  have  been  fraud- 
ulently obtained  and  disposed  of  by  defend- 
ant and  to  be  concealed  and  withheld,  may 
refuse  to  be  examined  in  respect  thereto  on 
ground  that  answers  might  tend  to  accuse 
him  of  crime.  Const,  art.  1,  §  6,  Code  Proc. 
§  837,  and  Pen.  Code,  §  142,  construed. 
Chappell  v.  Chappell,  116  App.  Div.  573,  101 
N.  Y.  S.  846.  Order  for  examination  should 
not    be    withheld    because    witness    may    be 
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the  applicant's  cause  of  action.^*  "^Tiere  a  party  makes  a  case  within  the  Xew 
York  statute,  he  is  entitled  to  an  order  for  examination  as  a  matter  of  right,**"^  if 
sought  in  good  faith,''°  and  not  merely  for  the  purpose  of  prying  into  his  adver- 
sary's evidence  ^"  or  defense.^^  The  evidence  taken  under  such  statute  being  also 
for  use  at  the  trail,  it  is  immaterial  that  the  applicant  has  personal  knowledge,^® 
that  the  information  may  be  obtained  from  another  source  ^  or  in  another  man- 
ner,- that  the  party  to  be  examined  denies  knowledge  ^  or  will  appear  at  the  trial.* 
While  such  state  statutes  are  not  applicable  to  the  Federal  courts,^  under  the  Ke- 
vised  Statutes  a  claimant  ®  against  the  government  may  be  examined  within  the 
jurisdiction  of  the  court,"  and  it  is  immaterial  that  the  facts  are  within  tlie 
knowledge  of   tlie  defendant.*     AYhile  defendant  need  not  answer  interrogatories 


privileged,  as  privilege  should  be  asserted 
on  examination.  Meade  v.  Southern  Tier 
Masonic  Relief  Ass'n,  104  N.  Y.  S.  523.  In 
action  to  enjoin  illegal  combination  under 
Valentine  Anti-Trust  Law  for  damages  re- 
sulting from  such  combination,  plaintiff 
v^hen  called,  under  Rev.  St.  5243,  for  exam- 
ination before  notary  is  not  at  liberty,  on 
ground  that  it  is  a  trade  secret  and  there- 
fore privileged,  to  refuse  to  disclose  names  of 
dealers  from  vv'hom  he  has  succeeded  in  ob- 
taining partial  supply  of  goods  the  combina- 
tion had  refused  to  furnish  him.  Jones  v. 
Goode,  7  Ohio  C.  C.  (N.  S.)  589.  But  such 
questions  being  irrelevant  in  examination 
under  §  5243,  refusal  of  witness  to  answer 
them  must  be   sustained.     Id. 

93.  In  action '  for  libel  defendant  cannot 
examine  plaintiff  as  to  specific  acts  of  mis- 
conduct for  purpose  of  proving  that  her 
reputation  for  chastity  was  bad,  such  evi- 
dence being  inadmissible  on  trial.  Oakes  v. 
Star  Co.,   104  N.  T.  S.   244. 

94.  Plaintiff  cannot  examine  before  trial 
officers  of  one  defendant  corporation  to  as- 
certain on  whom  to  serve  summons  to  bring 
in  another  defendant.  Grant  v.  Greene 
Consol.  Copper  Co.,  118  App.  Div.  853,  103 
N.  T.  S.   676. 

95.  Where  application  contains  requisite 
facts  as  set  forth  in  Code  Civ.  Proc.  §§  870, 
872,  873,  such  application  "must"  be  granted. 
Shonts  V.  Thomas,  116  App.  Div.  854,  102  N. 
T.  S.  324;  Tirpak  v.  Hoe,  53  Misc.  532,  103 
N.  T.  S.  795. 

96.  Although  language  of  Code  Civ.  Proc. 
§§  870,  872,  873,  is  mandatory,  application 
may  be  refused  where  it  appears  that  it  is 
made  for  purpose  of  annoyance  or  delay. 
Bender  v.  Bork,  52  Misc.  295,  102  N.  Y.  S. 
152.  WTiere  real  purpose  of  motion  for 
order  to  examine  officers  of  corporation  is 
to  obtain  inspection  of  defendant's  books 
and  papers,  and  officers  never  had  any  per- 
sonal knowledge  concerning  such  records, 
hence  no  memory  to  be  refreshed,  motion 
should  be  denied.  Shumaker  v.  Doubleday, 
Page  &  Co.,  116  App.  Div.  302,  101  N.  Y.  S. 
587. 

97.  In  action  to  compel  abatement  of  ob- 
structions to  natural  watercourses,  plaintiff 
cannot  examine  engineers  of  defendant  city 
and  compel  Inspection  of  maps,  etc.,  respect- 
ing investigation  relating  to  plaintiff's 
cause  of  action.  Lewis  v.  Buffalo,  115  App. 
Div.  735,  100  N.  Y.   S.   1052. 

98.  Where  plaintiff  alleges  specific  con- 
tract and  defendant  admits  a  c^ontract  but 
denies  It  Is   in   form  alleged,    examination   in 
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respect  thereto  must  be  denied.  Merrill  v. 
Woolworth,  53  Misc.  253,  103  N.  Y.  S.  57. 
Where  in  action  for  breach  of  promise  to 
marry  defendant  alleges  a  release  In  defense, 
he  is  not  entitled  to  examine  plaintiff  as  to 
whether  she  admits  or  denies  signing  same. 
Pitt  V.  Dunlap.  54  Misc.  115,  105  N.  Y.  8.  846. 
99.  '^"here  defendants  denied  plaintiff's 
allegation  that  they  were  doing  business 
under  a  certain  name  plaintiff  was  entitled, 
under  Code  Civ.  Proc.  §  870,  to  examine  de- 
fendants before  trial  In  respect  thereto, 
though  complaint  was  not  upon  information 
and  belief,  personal  knowledge  of  facta  be- 
ing immaterial.  Istok  v.  Senderling.  118 
App.  Div.  162,  103  N.  Y.  S.  13.  No  defense 
that  plaintiff  had  access  to  books  of  defend- 
ant at  one  time  where  information  sought 
could  not  be  obtained  therefrom.  Turck  v. 
Chisholm,    53   Misc.    110,    103   N.   Y.   S.    1095. 

1.  In  absence  of  bad  faith,  party  may 
examine  adversary  before  trial  as  to  facts 
shown  to  be  material  and  of  which  he  has 
knowledge  and  to  take  his  deposition  for 
use  on  trial,  though  party  could  procure  evi- 
dence from  other  person.?  and  could  sub- 
poena adverse  party.  Grant  v.  Greene,  118 
App.  Div.  850,  103  N.  Y.  S.  674;  McKeand  v. 
Locke,   115  App.   Div.   174,   100  N.  Y.   S.   704. 

2.  As  by  bill  of  particulars.  Tirpak  v. 
Hoe,  53  Misc.   532,   103  N.  Y.  S.   795. 

3.  Turck  V.  Chisholm.  53  Misc.  110,  103 
N.  Y.  S.  1095. 

4.  Turck  V.  Chisholm,  53  Misc.  110,  103 
N.  Y.  S.  1095;  Bender  v.  Bork,  52  Misc.  295, 
102   N.   Y.   S.    152. 

5.  P.  L.  N.  J.  1903,  p.  537,  §  140,  authoriz- 
ing  party  to  submit  interrogatories  to  ad- 
versary, etc.,  held  Inapplicable  to  Federal 
courts  sitting  in  New  Jersey.  Smith  v.  In- 
ternational Mercantile  Co.,  154  F.  786.  Not- 
withstanding Act.  Cong.  March  9th,  1892,  c. 
14,  27  Stat.  7  (U.  S.  Comp.  St.  1901,  p.  664), 
authorizing  depositions  to  be  taken  in  mode 
prescribed  by  laws  of  state  where  court  sits. 
Id.  Party  may  raise  objection  thereto  by 
motion  to  strike  and  need  not  wait  until  an- 
swers are  offered  in  evidence.     Id. 

6.  Although  nominal  claimant  Is  corpora- 
tion, where  two  persons  own  practically  all 
the  stock,  they  may  be  examined  as  claim- 
ants under  Rev.  St.  §  1080.  Atlantic  Cont. 
Co.  v.  U.  S.,   40  Ct.  CI.  244. 

7.  Held  not  unreasonable  to  compel  claim- 
ants to  come  within  jurisdiction  of  court  for 
examination.  Atlantic  Cont.  Co.  v.  U.  S.,  40 
Ct.  CI.   244. 

8.  Atlantic  Cont.  Co.  v.  U.  S.,  40  Ct.  CI. 
244. 
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attached  to  a  bill  for  discovery  where  complainant  waives  answer  under  oath,' 
yet,  if  he  undertakes  to  do  so,  he  must  state  whether  he  has  knowledge  or  infor- 
mation respecting  the  matter.^"  ^Vhere  plaintiff,  having  no  counter  letter,  pro- 
ceeds in  limine  to  interrogate  defendant  in  respect  thereto,  defendant's  answer 
stands  as  a  part  of  the  pleadings.^^ 

Procedure. — The  petition  for  an  order  for  examination  must  make  a  statu- 
tory showing  '^^  and  be  properly  verified.^^  While  the  affidavit  must  contain  facts 
showing  the  materiality  of  the  information  sought,^*  it  need  not  expressly  state 
that  the  deposition  is  for  use  upon  the  trial.^*  The  Iowa  statute  does  not  require 
that  the  interrogatories  be  annexed  to  the  petition  when  filed,^®  but  exceptions 
thereunder  must  be  taken  before  the  entry  of  an  order  to  answer,^^  and  a  party 
assenting  to  such  order  waives  all  objections  to  the  regularity  and  propriety  of 
the  interrogatories.^^  The  order  for  examination  must  comply  with  the  statute 
as  to  time  of  service.^^  A  subpoena  duces  tecum  may  issue  with  the  order  for 
examination  ^°  to  compel  the  production  of  papers.  Where  answers  to  interroga- 
tories are  evasive  and  mere  conclusions,-^  they  have  no  prohibative  force  in  Mary- 
land unless  sustained  by  proof.^^  The  refusal  of  an  ex  parte  application  to  vacate 
an  order  for  examination  is  no  bar  to  a  formal  motion  on  notice.^^ 

While  a  court  has  inherent  power  to  enforce  its  orders,-*  the  statutes  usually 
prescribe  the  penalty  for  refusing  to  be  examined  or  to  answer  interrogatories.-" 


9.  Bloede   Co.   v.   Carter,    148    P.    127. 

10.  Bloede  Co.  v.  Carter,  148  F.  127.  An- 
swer that  defendants  did  not  know  and 
could  not  set  forth  as  to  their  belief,  etc., 
is  insufficient,  since,  though  denying  knowl- 
edge, it  does  not  deny  information.     Id. 

11.  Hence,  where  destructive  of  plaintiff's 
case,  exception  of  no  cause  of  action  will 
lie.     Wells  v.  Wells,  116  La.  1065,  41  So.  316. 

12.  Where  it  appears  that  plaintiff  must 
establish  course  of  action  between  several 
corporations  in  which  it  is  alleged  that  de- 
fendant had  taken  part,  held  to  sufficiently 
aver  knowledge  by  defendant  as  against  ob- 
jection that  his  relation  to  corporation  was 
stated  as  a  conclusion.  Grant  v.  Greene,  118 
App.  Div.  850,  103  N.  Y.  S.  674.  Affidavit,  re- 
ferring to  unverified  complaint  attached  to 
and  made  a  part  thereof,  sufficiently  shows 
nature  of  action,  though  reference  thereto 
is  not  a  verification  so  as  to  permit  com- 
plaint to  be  read  and  considered  as  an  affi- 
davit. Gh-ant  v.  Greene,  118  App.  Div.  850, 
103  N.  Y.  S.  674.  Affidavit  is  sufficient  under 
Code  Civ.  Proc.  §  873  which  states  name  of 
secretary,  as  officer  of  corporation  desired  to 
be  examined,  and  specifies  papers  desired  to 
be  inspected,  without  formally  stating  that 
It  is  the  corporation  that  plaintiff  desires  to 
examine.  Donaldson  v.  Brooklyn  Heights  R. 
Co.,  104  N.  Y.  S.  178. 

IS.  Where  petition  for  order  for  examin- 
ation of  defendant  is  verified  out  of  state, 
signature  of  officer  must  be  accompanied  by 
certificate  as  required  by  Code  Civ.  Proc. 
§  844.  Miller  v.  Nevins,  115  App.  Div.  139, 
100  N.  Y.  S.  703.  Affidavit  upon  information 
and  belief  is  not  Insufficient  because  not  ac- 
companied by  affidavit  of  informer  where  in- 
formation was  partly  obtained  from  docu- 
ments purporting  to  have  been  issued  by  ad- 
verse party.  Meade  v.  Southern  Tier  Ma- 
sonic  Relief  Ass'n,   104   N.   Y.    S.    523. 

14.  Where  moving  papers  for  examina- 
tion of  plaintiffs  to  enable  defendant  to  an- 
swer show   that  defendant  possesses  all  In- 


formation necessary  to  enable  him  to  tender 
issues,  application  must  be  denied  under 
Code  Civ.  Proc.  §  872,  subd.  4,  and  Gen. 
Rules  Prac.  82.  Waitzfelder  v.  Moses'  Sons 
&.  Co.,  104  N.  Y.  S.  796. 

15.  Sufficient  If  such  fact  fairly  appears. 
Ehrich  v.  Winter  &  Co.,  52  Misc.  641,  103  N. 
Y.   S.   1023. 

16.  Code,  §  3604.  held  not  to  prevent  sub- 
sequent annexation  within  discretion  of 
court.  Free  v.  Western  Union  Tel.  Co. 
[Iowa]    110   N.   W.    143. 

17.  Code,  §  3606.  Free  v.  Western  Union 
Tel.  Co.   [Iowa]   110  N.  W.  143. 

IS.  As  untimely  annexation  to  petition. 
Free  v.  Western  Union  Tel.  Co.  [Iowa]  110 
N.   W.    143. 

19.  Where  order  for  examination  of  de- 
fendant directs  service  thereof  less  than  five 
days  before  examination,  it  must  be  vacated 
unless  it  recites  circumstances  which  render 
such  shortened  service  necessary,  as  required 
by  Code  Civ.  Proc.  §  873.  Miller  v.  Nevins, 
115  App.  Div.  139,  100  N.  Y.  S.  703. 

20.  Where  it  appears  from  nature  of  the 
matters  to  be  investigated  and  from  party's 
attitude  that  he  will  not  or  cannot  testify 
witliout  reference  to  books,  subpoena  duces 
tecum  may  issue  before  examination  has 
commenced.  Crompton  v.  Dobbs,  104  N.  Y. 
S.    698. 

21.  As  an  answer  that  deeds  were  de- 
livered and  accepted  on  date  of  delivery, 
and  that  whole  transaction  emanated  from 
grantur  without  suggestion  and  was  lier 
voluntary  act,  to  interrogatory  calling  upon 
defendant  to  state  wlien  and  under  what  cir- 
cumstances deeds  came  into  his  pos.session. 
Horner  v.  Bell,  102  Md.  435,   62  A.   736. 

22.  Code  Pub.  Gen.  Laws,  art.  16,  §  160. 
Horner  v.  Bell,   102  Md.   435.  62  A.  736. 

23.  Thougli  on  request  of  justice  adverse 
party  was  informally  notified  of  hearing 
(hereon.  Grant  v.  Green  Consol.  Copper  Co., 
118   App.  Div.   853,   103   N.   Y.   S.    676. 

24.  Independent   of   Code,    §    3611,    author- 
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§  4.  Physical  examination  to  prepare  for  trial.^^ — A  physical  exammation 
of  the  plaintiff  in  actions  for  personal  injuries  ^^  is  authorized  by  the  statutes  of 
some  states.^* 

Disceetion;  Disfranchisement;  Dismissal  and  Nonsuit,  see  latest  topical  index.  - 

DISORDERLY    CONDUCT.^ 

i  Disorderly  conduct  as  herein  treated  includes  not  only  the  common-law  of- 
fense of  the  breach  of  the  peace,^"  but  also  violations  of  statutory  acts  prohibiting 
ppecific  acts  of  disorderly  conduct,  as  the  use  of  loud  and  vociferous  language 
calculated  to  disturb  others,^^  using  profane  language  in  the  presence  of  a  fe- 
male,22  disturbing  the  peace  of  the  family  by  thereatening  to  fight  and  fighting,^* 
using  violent,  obscene,  or  profane  language  so  as  to  disturb  the  peace  of  a  neigh- 
borhood or  family,^*  or  doing  acts  generally  tending  to  disturb  the  public  peace.^^ 
In  some  states  abandonment  of  family  ^^  and  neglect  and  refusal  to  support  it, 
thereby  leaving  its  members  in  danger  of  becoming  a  public  charge,  constitute  a 
breach  of  the  peace,"  but  the  abandonment  must  be  voluntary.^'^  Statutes  defining 
this  offense  are  strictly  construed.^''  The  indictment  must  charge  facts  bringing  the 
case  clearly  within  the  statute,***  and  must  be  fully  sustained  by  the  proof,*^  but 
it  is  sufficient  if  it  charge  the  offense  in  the  language  of  the  statute.*^  The  gen- 
eral rules  of  evidence  applicable  to  criminal  prosecutions  apply,**     An  acquittal 


izing  court  to  compel  answers  by  contempt 
and  by  striking  pleadings,  court  has  author- 
ity to  enforce  its  orders  requiring  answers. 
Free  v.  Western  Union  Tel.  Co.  [Iowa]  110 
N.  W.  143.  "Where  before  time  for  examina- 
tion stay  is  secured  on  motion  to  vacate  or- 
der, which  is  granted  but  reversed  on  ap- 
peal, failure  to  appear  as  directed  by  sub- 
sequent order  puts  party  in  contempt.  Grant 
V.  Greene,  105  N.  Y.  S.  641.  Inclusion  in  or- 
der refusing  to  vacate  order  for  examina- 
tion of  plaintiff,  a  stay  of  proceedings  until 
she  submitted  thereto  is  Improper  where  no 
motion  to  that  effect  was  before  court. 
Oakes  v.  Star  Co.,  104  N.  Y.  S.  244. 

'25.  Before  failure  of  party  to  answer  in- 
terrogatories shall  be  taken  to  sustain  claim 
of  adverse  party  under  Code,  §  3610,  he  must 
be  given  opportunity  to  answer  by  order  fix- 
ing a  time  therefor,  and  penalty  cannot  be 
invoked  where  time  for  answering  has 
elapsed  without  extending  same.  Free  v. 
Western  Union  Tel.  Co.  [Iowa]  110  N.  W. 
143.  Where  defendant's  amended  answer  ad- 
mits all  facts  sought  to  be  elicited,  court 
cannot  strike  pleadings  and  enter  default 
as  authorized  by  Code,  §§  3610,  3611.  Id. 

20.  See  7  C.  L.  llTr;.  Physical  examina- 
tion at  trial,   see  Damages,   9   C.   L.   869. 

27.  Action  for  breach  of  promise  to  marry 
in  which  seduction  and  pregnancy  are  al- 
leged in  aggravation  of  damages  is  not  one 
for  personal  injuries  within  Code  Civ.  Proc. 
§  873.  Pitt  V,  Dunlap,  54  Misc.  115.  105  N.  Y. 
S.   846. 

28.  Under  Code  Civ.  Proc.  §  870  et  seq., 
defendant  held  entitled  to  physical  exami- 
nation of  plaintiff  to  ascertain  nature  and 
extent  of  injuries.  Tirpak  v.  Hoe,  53  Misc. 
532,   103  N.   Y.  S.   795. 

29.  See   7  C.   L.   1173. 

30.  See  Clark  and  M.  on  Crimes,  p.  628. 

31.  Lockett  V.  State  [Tex.  Cr.  App.]  18 
Tex.  Ct.  Rep.  733,  99  S.  W.  1010. 


32.  Nicholson  v.  State   [Ala.]   43  So.  365 

33.  Wilcox  V.  U.  S.  [Ind.  T.]  103  S.  W. 
774.  Striking  a  person  with  a  hard  sub- 
stance does  not  come  within  statutory  defi- 
nition of  breach  of  the  peace.  Miles  v.  U  S 
[Ind.  T.]  103  S.  W.  598. 

34.  Miles  V.  U.  S.    [Ind.  T.]   103  S.  W.  598. 

35.  Trying  to  push  by  a  guard  at  a  train 
in  order  to  ride  without  giving  him  a  ticket. 
People  V.  Markowitz,  104  N.  Y.  S.  872. 

36.  People  V.  Demos,  115  App.  Div.  410 
100  N.  Y.  S.  968. 

37.  Terhune  v.  Reed  [N.  J.  Law]  67  A. 
180.  Both  these  elements  must  concur  in 
order  to  justify  conviction.  People  v.  De- 
mos,  115  App.  Div.  410,  100  N.  Y.  S.   966. 

38.  Failure  to  support  wife  who  refuses 
to  live  with  defendant  does  not  amount  to 
abandonment.  People  v.  Demos,  115  App. 
Div.-  410,  100  N.  Y.  S.  968.  The  order  made 
on  the  verdict  of  a  jury  convicting  defend- 
ant of  disorderly  conduct  on  the  ground  that 
lie  failed  to  support  his  family  must  adjudge 
him  to  be  a  disorderly  person  and  specify 
the  amount  he  is  to  pay  for  the  support  of 
his  family.  Terhune  v.  Reed  [N.  J.  Law]  67 
A.  180. 

39.  Where  statute  prohibits  use  of  vio- 
lent or  obscene  language  in  or  sufficiently 
near  the  dwelling  house  of  another,  instruc- 
tion that  it  embraces  the  yard,  etc.,  Is  er- 
roneous.    Mobley   v.   State    [Ala.]    44   So.   379. 

40.  One  charging  defendant  with  disturb- 
ing peace  of  one  person  is  insufficient  under 
statute  prohibiting  disturbance  of  peace  of 
any  town,  village,  or  family.  Miles  v.  U.  S. 
[Ind.  T.]    103  S.  W.  598. 

41.  Indictment  charging  use  of  violent 
and  vociferous  language  is  not  sustained  by 
proof  of  yelling  and  whooping.  Lockett  v. 
State  [Tex.  Cr.  App.]  18  Tex.  Ct.  Rep.  733, 
99  S.  W.  1010. 

42.  State  v.  Brower  [Kan.]   88  P.   884. 

43.  Evidence    that    party    assaulted    was 
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on  the  chav"-e  of  conspiracy  to  assault  an  officer  does  not  bar  prosecution  for  dis- 
turbing the  peace  of  a  family  by  fighting.^*  In  Vermont,  if  the  fine  for  breach  of 
the  peace  is  not  paid  within  twenty-four  hours,  defendant  may  be  imprisoned  in 
the  house  of  correction  as  many  days  as  thrice  the  number  of  dollars  he  is  required 
by  the  sentence  to  pay.*"* 

DISORDERI-Y   HOUSES." 

This  topic  includes  the  criminal  offense  of  keeping  or  frequenting  a  bawdy 
house; "  the  keeping  of  gaming  houses,*^  offenses  against  the  liquor  laws,*"  and  the 
remedies  against  bawdy  houses  as  nuisances  ^°  are  elsewhere  treated. 

Disorderly  houses  have  been  variously  defined  as  those  kept  for  purposes  of 
fornication,^^  those  of  common  resort  for  the  commission  of  petty  offenses  against 
the  law,  though  not  otherwise  disorderly,^^  those  in  which  persons  are  permitted 
to  gather  and  gamble  in  violation  of  law  however  quietly  it  may  be  done,^^  and  as 
common,  ill  governed,  and  disorderly  houses  to  the  encouragement  pf  idleness  and 
drinking,^*  but  a  club  house  for  the  exclusive  use  of  its  members  in  which  liquor 
is  dispensed  is  not  a  disorderly  house,^^  and  in  New  Jersey  it  is  provided  by  stat- 
ute that  where  the  offense  consists  wholly  of  the  unlawful  sale  of  liquor  it  shall  be 
unlawful  to  convict  for  keeping  a  disorderly  house.^®  The  general  reputation  of 
a  house  being  kept  as  a  lewd  house  is  admissible,^'  but  unless  otherwise  corrobo- 
rated will  not  sustain  conviction.^^  In  some  states  the  keeper  of  a  house  of  prosti- 
tution is  liable  for  permitting  an  unmarried  female  under  18  years  of  age  ^®  to  be- 
come an  inmate  thereof.*"'  An  indictment  in  two  counts,  for  "keeping  and  main- 
taining a  lewd  house"  and  "keeping  a  disorderly  house,"  is  not  void  for  duplicity.^ ^ 
Upon  trial  of  accused  as  owner  of  house  used  as  bawdy  house,  deeds  tending  to  show 
title  in  another  are  admissible,^^  but  where  the  owner  of  a  house  or  his  agent  who 


given  to  use  of  violent  and  ataush-e  Innguag's 
is  inadmissible  as  tending  to  establish  self- 
defense  in  action  for  disturbing  peace  of  a 
famUy  by  fighting.  Wilcox  v.  U.  S.  [Ind.  T.] 
103  S.  W.  774.  On  trial  for  using  abusive 
language  in  the  presence  of  a  female,  it  is 
competent  to  show  by  prosecutrix  what  she 
said  to  accused  and  what  accused  said  to 
her  at  time  he  used  language  charged.  Nich- 
olson V.  State  [Ala.]  43  So.  365.  Evidence 
that  defendants  were  together  on  day  pre- 
vious to  committing  assault  on  another  per- 
son is  admissible  under  charge  of  disturb- 
ing peace  by  fighting  as  tending  to  prove 
a  conspiracy.  Wilcox  v.  U.  S.  [Ind.  T.]  103 
S.  W.  774.  Evidence  of  agreement  between 
defendants  to  entice  victim  to  designated 
place  for  purpose  of  assaulting  him  is  ad- 
missible under  charge  of  disturbing  the 
peace  by  fighting  to  show  concert  of  action. 
Id. 

44.  Wncox  V.  U.  S.  [Ind.  T.]  103  S.  W.  774. 

45.  Held  that  these  provisions  are  not 
repealed  by  Act  1906,  p.  210,  No.  200,  §  8, 
Ijroviding  for  imprisonment  in  county  jail. 
In  re  Sammon.  79  Vt.  521.   65  A.  577. 

4«.     See   7   C.  L.   1174. 

47.  See  Indecency,  Lewdness  and  Obscen- 
ity,  8  C.   L.   171. 

48.  See  Betting  and  Gaming,   9   C.   L.   388. 

49.  See  Intoxicating  Liquors,   8  C.  L.    486. 
BO.     See  Nuisance,   8  C.  L.   1180. 

51.  Majors   v.   People    [Colo.]    88   P.    636. 

52.  People  V.  Hoffman,  118  App.  Div.  862, 
103  N.  T.   S.   1000. 

BS.     Arenz    v.    Com.    [Ky.]    102    S.    W.    238. 


54.  Jones  v.  State  [Ga.  App.]   58  S.  E.  569. 

55.  Mossman  v.  Fort  Collins  [Colo.]  90 
P.   605. 

56.  In  a  proper  case  held  error  to  refuse 
to  charge  jury  to  acquit  if  they  believed  the 
unlawful  sale  of  liquor  is  the  only  offense 
shown.     State  v.  Goff   [N.  J.  Law]    65  A.   854. 

57.  Fact  that  woman  of  immoral  charac- 
ter had  been  an  inmate  of  house  is  admis- 
sible. McConnell  v.  State  [Ga.  App.]  58  S.  E. 
546;  Botts  V.  U.  S.  [C.  C.  A.]  155  F.  50;  Hall 
V.  U.   S.    [C.  C.  A.]   155  F.  52. 

5S.  Conviction  is  not  sustained  where  it 
is  shown  that  inmates  are  of  good  character 
and  that  during  ten  years  they  lived  in  the 
house  the  house  was  watched  by  authori- 
ties but  no  act  of  lewdness  discovK-red. 
Jones  v.  State  [Ga.  App.]  58  S.  E.  559;  Botts 
V.  U.  S.  [C.  C.  A.J  155  F.  50;  Hall  v.  U.  S. 
[C.  C.  A.]  155  F.  52.  Evidence  that  three 
females  lived  together  and  that  men  were 
seen  frequenting  their  place  by  night  and 
by  day  together  with  evidence  of  general 
reputation  of  tlie  place  and  its  inmates  is 
sufficient  to  sustain  conviction.  Mimbs  v. 
State    [Ga.  App.]    58   S.   E.   499. 

50.  Fact  that  procuress  advised  prosecu- 
trix to  state  her  age  as  over  19  years  is  ad- 
missible. Raymond  v.  People,  226  111.  433, 
80  N.  E.  996. 

CO.     Raymond  v.  People,  226  111.  433,  80  N. 

E.  996. 

01.     Jones  V.  State  [Ga.  App.]  58  S.  E.  559. 
«2. 0.1.     Rosencranz  v.  U.  S.   [C.  C.  A.]   155 

F.  ;!8. 
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knowingly  rents  it  to  another  to  be  used  as  a  bawdy  house  is  punishable  as  a  principal, 
it  is  immaterial.®^  In  New  York  a  keeper  of  a  disorderly  house  may  be  required 
to  give  a  bond  conditional  upon  good  behavior  or  committed  to  imprisonment  at  hard 
labor  for  not  exceeding  six  months,*'*  and  the  place  of  commitment  is  within  the  dis- 
cretion of  the  magistrate.**^  The  punislmient  within  the  limits  of  the  statute  is 
within  the  discretion  of  the  trial  court.®' 

Dissolution;    Distress;   District  Attoexeys;   Distbict  of  Columbia,  see  latest  topical 

DISTURBANCE  OF  PUBLIC  ASSEMBLAGES.*' 

The  offense  may  be  committed  by  conduct  in'^.or  outside  the  meeting^®"  if 
clearly  causing  a  disturbance.^"  Continuation  by  defendants  of  their  disorderly 
conduct  after  the  congregation  had  dispersed  may  be  shown.'^^ 

Ditches;  Dividends;  Division  of  Opinion,  see  latest  topical  index. 

DIVORCE. 


§  1.  Jurisdiction  and  Domicile  of  Com- 
plainant (91>7).  Service  of  Process  on  a  Non- 
resident Defendant   (998). 

§  2.  Ground.*!  for  Divorce  (998).  Deser- 
tion (999).  Cruel  and  Inhuman  Treatment 
and  Indignities  (1000).  Habitual  Drunken- 
ness (1001).  Conviction  of  Crime  (1001). 
Adultery  (1001).  Impotency  (1001).  FalU 
ure  of  Refusal  of  the  Husband  to  Support  the 
Wife    (1001). 


§  3.  Defenses  and  Facts  Constituting  a 
Bar  (1001).  Collusion  (1001).  Connivance 
(1001).  Condonation  (1002).  Recrimination 
(1002). 

§  4.  Practice  and  Procedure  (1002).  Ap- 
peal and  Review   (1004). 

§  5.     Custody     and     Support     of     Children 
(1005). 
§  6.     Adjustment   of  Property  Rlglits   (1006). 

§  7.      Effect   of  Divorce    (1007). 

§  8.     Foreigm  Divorces   (1007). 


Scope  of  article. — Alimony  is  the  subject  of  a  separate  article,^^  though  the  final 
division  of  property  between  the  parties  is  here  discussed.  Suits  for  annulment  ^^ 
and  for  support  and  separate  maintenance  ^*  are  treated  in  connection  with  other 
titles. 

§  1.  Jurisdiction  and  domicile  of  complainant^^ — It  is  usually  provided  by 
statute  that  the  complainant  in  a  divorce  suit  must  be  an  actual  bona  fide  resident  of 
the  state,''®  and  residence  for  a  specified  period  before  suit  is  usually  required.''^     A 


64.  Not  repealed  by  provisions  of  crimi- 
nal and  penal  codes.  People  v.  Champlin, 
105  N.  T.  S.  349. 

65.  People  V.  Champlin,  105  N.  Y.  S.  349. 

66.  Where  it  is  shown  that  defendant  has 
been  keeping  a  bawdy  house  for  some  time 
prior  to  her  arrest,  infliction  of  maximum 
penalty  is  not  an  abuse  of  discretion.  Ma- 
jors V.  People   [Colo.]   88  P.  636. 

67.  See  7   C.  L.   1175. 

6.8.  Loud  and  discordant  singing  and  in- 
terruptions of  sermon  bj'  drunken  man  held 
to  sustain  conviction.  Shirley  v.  State,  1  Ga. 
App.   143,   57   S.  E.   912. 

69.  Riot  near  church  held  within  statute. 
State  V.  Jones   [S.  C]   58  S.  B.  8. 

70.  Talking  outside  of  church,  there  be- 
ing no  evidence  that  any  member  of  the  con- 
gregation was  disturbed,  held  not  within 
Pen.  Code,  §  148.  Taylor  v.  State,  1  Ga.  App. 
:.39,   57   S.   E.   1049. 

71.  State  V.  Jones    [S.  C]    58  S.  E.   8. 

72.  See  Alimony,   9  C.  L.  89. 

73.  See  Marriage,  8  C.  L.   833. 

74.  See  Husband  and  Wife,   8  C.  L.  122. 

75.  See  7  C.  L.  1176. 


76.  Also  of  county  for  six  months.  Bra- 
shear  V.  Brashear  [Tex.  Civ.  App.]  99  S.  W. 
568.  Tlie  prerequisite  of  residence  in  the 
state  for  the  statutory  period  is  jurisdic- 
tional and  must  be  both  alleged  and  proved, 
except  in  case  of  adultery.  Beekman  v. 
Beekman  [Fla.]  43  So.  923.  A  statute  re- 
quiring the  complainant  to  be  "an  actual 
resident"  is  construed  to  mean  a  legal  dom- 
icile or  established  residence  as  distin- 
guished from  a  mere  temporary  abode.  De- 
parture from  an  established  domicile  and 
residence  elsewhere  depends  largely  on  the 
party's  intention  and  the  circumstances  of 
the  case.  Bechtel  v.  Bechtel  [Minn.]  112  N. 
W.  883.  Sufficient  proof  of  plaintiff's  resi- 
dence.    Heer  v.  Heer   [N.  J.  Eq.]   65  A.  1013. 

77.  Where  statute  requires  proof  of  at 
least  two  years'  residence  previous  to  time 
of  filing  petition,  testimony  a  month  there- 
after that  petitioner  had  been  a  resident  for 
two  years  Is  insufficient  to  confer  jurisdic- 
tion. West  V.  West,  38  Ind.  App.  659,  78  N. 
E.  987.  If  the  offense  for  which  divorce  is 
sought  was  committed  in  the  state.  It  is 
sufficient  that  complainant  be  an  actual  res- 
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wife  may  acquire  a  separate  domicile  if  her  welfare  demands  it  or  she  may  adopt 
tliat  of  her  husband.''^  If  a  husband  deserts  his  wife  her  domicile  continues  in  state 
of  the  matrimonial  domicile  unless  she  acquires  a  new  domicile  elsewhere."  The 
state  in  which  parties  married  and  resided,  and  in  which  the  husband  deserted  his 
wife,  is  the  matrimonial  domicile,  and  courts  of  such  state  have  jurisdiction  though 
the  husband  could  not  be  served  with  process.^"  In  Louisiana  the  practice  is  for 
the  court  to  assign  a  residence  to  the  wife  pending  suit  for  divorce.^^  "WTiere,  after 
a  decree  of  divorce  was  set  aside  or  bill  of  review  and  the  original  bill  amended  so  as 
to  meet  a  demurrer,  and  defendant  filed  a  cross  bill,  the  court  had  jurisdiction,  as 
both  parties  were  before  it.^^ 

Service  of  processs  on  a  nonresident  defendants — "\Miere  the  defendant  in  a 
divorce  suit  is  a  nonresident  of  the  state,  service  by  publication  is  usually  provided 
for  by  statute.®*  The  affidavit  for  an  order  of  publication  is  jurisdictional,  and 
failure  to  follow  the  statutory  requirements  thereof  is  fatal,®^  rendering  void  a  decree 
of  divorce  based  thereon.^®  If  plaintiff  secure  an  order  of  publication  on  affidavit 
of  his  attorney  that  defendant's  residence  was  unknowm,  when  in  fact  it  was  known 
by  plaintiff,  a  divorce  founded  on  such  service  will  be  set  aside  though  defendant 
appears  generally."  Though  the  defendant  be  absent  from  the  state  for  an  indefinite 
time,  service  of  process  upon  him  as  a  nonresident  is  insufficient  if  he  have  a  legal 
residence  and  family  domicile  in  the  state  at  which  service  could  have  been  perfected 
on  him  personally  or  by  leaving  a  copy,*^  but  if  a  subpoena  is  issued  and  returned 
without  service,  a  statutory  order  of  publication  duly  made  and  served  on  the  de- 
fendant in  another  state  is  a  sufficient  servjce.*^^  The  Minnesota  statutes  make  no 
substantial  change  in  the  law  as  to  service  by  publication  in  divorce  suits.** 

§  2.  Grounds  for  divorce.^^ — Courts  have  no  power  to  grant  divorces  except  for 
statutory  cause.*^     ' 


ident  at  the  time  of  filing  tlie  bill.  Dings  v. 
Dings,   123  111.  App.   318. 

78.  Wife  may  .sue  in  state  where  she  and 
husband  resided  at  time  he  left  and  went 
to  England  to  reside  temporarily.  Ensign 
V.  Ensign,  54  Misc.  289,  291,  105  N.  Y.  S.  917. 
A  wife  by  leaving  her  husband  for  Just 
cause  may  acquire  a  residence  in  another 
state  In  which  she  may  .sue  for  divorce. 
Ransom  v.  Ranson,  54  Misc.  410,  104  N.  Y.  S. 
198.  Action  for  separation  by  wife,  after 
husband  failing  to  obtain  divorce,  went  to 
another  state  to  seek  it,  is  properly  brought 
in  court  of  original  domicile,  and  service 
may  be  had  on  him  without  the  state.  Wool- 
worth  V.  Woolworth,  115  App.  Div.  405,  100 
N.  Y.  S.   865. 

70.  No  presumption  as  to  place  of  birth 
being  domicile  of  wife.  Hibbert  v.  Hibbert 
[N.  J.  Eq.]   65  A.  1028. 

80.  Such  desertion  by  husband  doe.s  not 
affect  wife's  domicile  for  purposes  of  di- 
vorce. State  V.  Morse,  81  Utah,  213,  87  P. 
705. 

81.  Rosenthal  v.  Rosenthal,  117  La.  786, 
42  So.  270.  Aftrr  a  husband  has  obtained  a 
judgment  of  separation  from  bed  and  board 
for  abandonment,  the  wife  is  justified  in  dis- 
obeying a  summons  to  return  to  the  matri- 
monial domicile,  if  the  court  has  assigned 
her  another  and  different  domicile  pending 
the  suit  for  divorce.  Rohr  v.  Stechman 
[La.]   43  So.  991. 

82.  Davenport  v.  Davenport,  106  Va.  736, 
66  S.  B.  562. 

83.  See  7   C.   L.   1177. 


84.  Proof  that  newspaper  In  which  notice 
of  suit  was  published  was  one  of  general 
circulation.  Ruth  v.  Ruth,  39  Ind.  App.  299. 
79  N.  B.   523. 

85.  Where  statute  allows  order  of  serv- 
ice by  publication  to  be  based  on  allegatio* 
in  petition,  the  petition  must  be  sworn  to 
by  the  plaintiff  in  person,  and  if  not  so 
sworn  to  it  cannot  be  amended  by  a  verifi- 
cation on  the  day  of  final  decree,  defendant 
not  having  appeared.  Hinkle  v.  Lovelace, 
204  Mo.  208,   102  S.  W.  1015. 

86.  Cordray  v.  Cordray  [Okl.]  91  P.  781. 
Judgment  for  costs  based  on  improper  serv- 
ice is  void.  Burch  v.  Burch,  116  App.  DIv. 
865,  102  N.  Y.  S.   305. 

87.  Such  order  being  obtained  by  fraud 
on  the  court.  Metzler  v.  Metzler  [Wis.]  113 
N.  W.  49. 

8.8.  Insufllciency  of  substituted  service  on 
attorney  in  such  case.  Stallings  v.  Stal- 
lings,  127  Ga.  464,  56  S.  E.  469. 

88a.  Jurisdiction  thus  acquired  will  Inci- 
dentally support  a  decree  for  alimony  and 
custody  of  children.  McGuinness  v.  McGuin- 
ness  [N  J.  Eq.]  62  A.  937,  commented  on  in 
4  Mich.  L.  R.   556. 

89.  Insufficiency  of  affidavit  to  Justify  or- 
der of  publication.  Becklin  v.  Becklln,  99 
Minn.  307.  109  N.   W.   243. 

00.  See  7  C.   L.   1177. 

01.  Under  Code  Pub.  Gen.  Laws,  art.  16, 
§  37,  adultery  Is  no  ground  for  divorce  a 
mense  et  thoro.  Stewart  v.  Stewart  [Md] 
66  A.  16. 
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Desertion.^^ — The  desertion  by  either  consort  of  the  other  constitutes  a  ground 
for  divorce  under  most  statutes/^  if  willful  ^*  and  unexcused  ^=  and  against  the  will 
of  the  deserted  spouse  ®^  and  without  his  fault,"  and  continued  for  the  statutory 
period  ®^  despite  the  efforts  of  the  deserted  spouse  to  procure  a  reconciliation.''^  It 
is  not  necessary  that  the  intent  to  desert  should  have  been  formed  at  the  time  of 
leaving,  a  subsequent  determination  and  persistence  therein  being  sufficient.^  It  is 
the  wife's  duty  to  accept  such  residence  as  the  husband  may  select  without  unwar- 
ranted stubborness  or  parsimony  on  his  part,^  but  if  a  husband  ejects  his  wife  from 
her  domicile  under  such  circumstances  as  to  justify  her  refusal  to  return,  he  is  not 
entitled  to  a  judgment  of  separation  from  bed  and  board  as  a  basis  for  absolute 
divorce.^  For  a  husband  to  so  treat  his  wife  as  to  render  it  unsafe  for  her  to  live  in 
safety  with  him  is  as  much  a  desertion  on  his  part  as  if  he  left  her  with  intent  never 
to  return.*  A  wife's  refusal  to  have  sexual  intercourse  with  her  husband  is  no  de- 
sertion if  they  continue  to  live  together.^  "Abandonment"  is  the  voluntary  separa- 
tion of  one  party  from  the  otlier  without  justification,  and  the  intention  of  not  re- 
turning.^ 


02.  See  7  C.  L.  1177. 

03.  Pfannebecker  v.  Pfannebecker,  133 
Iowa,  425,  110  N.  W.  618.  Sufficient  proof 
of  abandonment.  Johnson  v.  Johnson  [Tex. 
Civ.  App.]  18  Tex.  Ct.  Rep.  644,  102  S.  W. 
943;  Heer  v.  Heer  [N.  J.  Eq.]  65  A.  1013. 
Wife  leaving  husband  at  marriage  altar, 
never  living  with  him,  and  willfully  refus- 
ing to  do  so  for  the  statutory  period,  enti- 
tles him  to  divorce  for  desertion.  Castilow 
V.  Castilow.  60  W.  Va.  5S6,  5.5  S.  E.  592. 
Husband's  desertion  of  wife  with  whom  he 
lived  but  few  nionth.s.  and  cuntinued  aban- 
donment for  statutory  period,  entitles  her 
to  divorce.  Cain  v.  Cain,  29  Ky.  L.  R.  1163, 
96  S.  W.  1113.  In  Louisiana  repeated  aban- 
donment of  the  w^ife,  coupled  w^ith  defama- 
tory and  insulting  letters,  are  suftlcient 
grounds  for  separation  from  bed  and  board. 
Dowden  v.  Dowden    [La.]   44  So.  115. 

94.  To  constitute  desertion  there  must 
not  only  be  a  separation  but  also  an  intent 
to  cease  to  live  together  with  abnegation  of 
marital  duties.  Kupka  v.  Kupka,  132  Iowa, 
191,  109  N.  W.  610.  The  intention  to  desert 
must  be  shown  by  some  act  or  statement, 
as  mere  absence  is  insufficient.  Stevens  v. 
Stevens,  29  Ky.  L.  R.  953,  96  S.  W.  811.  Proof 
of  the  continuance  of  the  separation  is  not 
sufficient  unless  the  original  separation  is 
shown  to  have  been  a  desertion.  Desertion 
by  plaintiff  herself,  who  returned  to  her 
father's  home  in  another  state,  and  defend- 
ant merely  failed  to  visit  her.  Sharp  v. 
Sharp  [N.  J.  Eq.]  64  A.  985.  Husband,  after 
removing  from  foreign  country,  wrote  wife 
to  prepare  to  come  over,  she  replying  that 
she  did  not  then  want  to  come  and  re- 
quested him  to  send  her  money,  which  he 
did  for  some  time,  not  sufficient  proof  of 
her  desertion  from  date  of  refusal.  Mizo- 
row^sky  v.  Mizorowsky   [N.  J.  Eq.]   65  A.   456. 

05.  Nagging  by  wife  no  excuse  for  deser- 
tion. McAndrews  v.  McAndrews,  31  Pa. 
Super.  Ct.   252. 

96.  In  suit  by  wife  for  alimony,  husband's 
agreement  to  pay  it  and  also  transportation 
to  her  father's  home  does  not  show  that  he 
is  willing  for  her  to  leave,  as  affecting  his 
right  to  divorce  for  desertion,  if  he  was 
obliged   to   agree   to   it  or   let  the   court   fix 


the  amount.  Klein  v.  Klein,  29  Ky.  L.  R. 
1042,  96  S.  W.  848.  If  parties  agree  by  ante- 
nuiitial  contract  to  i-uiniiiLie  lu  iive  .^ep.i- 
rately  for  awhile  after  marriage,  the  wife 
could  not  maintain  a  suit  on  tiii-  tcr^iund  of 
abandonment  until  she  had  made  an  effort 
to  requiie  lier  husband  to  live  with  tier. 
Dennison  v.  Dennison,  52  Misc.  37,  102  N.  Y. 
S.  621.  Under  a  statute  making  abandon- 
ment for  a  certain  period  ground  for  di- 
vorce, a  husband  whose  wife  remains  absent 
for  that  period  is  entitled  to  a  divorce, 
though  he  never  urged  her  to  return.  Pat- 
terson  V.   Patterson    [Wash.]    88   P.    196. 

07.  A  party  seeking  a  divorce  on  the  stat- 
utory ground  of  abandonment  by  defendant 
without  plaintiff's  fault  has  the  burden  of 
proving  that  he  was  not  to  blame  for  the 
desertion.  Adair  v.  Adair  [Ky.]  104  S.  W. 
365. 

OS.  Vercade  v.  Vercade,  147  Mich.  398,  13 
Det.  Leg.  N.  1033,  110  N.  W.  942. 

99.  Evidence  held  to  show  that  husband 
did  not  make  proper  effort  to  persuade  his 
wife  to  return.  Smith  v.  Smith  [N.  J.  Eq.] 
65  A.    986. 

1.  Foote  V.  Foote  [N.  J.  Err.  &  App.]  65 
A.  205. 

2.  If  she  leave  the  home  of  husband's 
parents  where  she  was  comfortably  cared 
for  merely  because  of  difference  with 
mother-in-law,  and  remain  without  state  for 
statutory  period,  he  is  entitled  to  divorce. 
Klein  V.  Klein,  29  Ky.  L.  R.  1042,  96  S.  W. 
848. 

3.  Baurens  v.  Giroux,  117  La.  696,  42  So. 
224. 

4.  Wife  left  husband  because  of  ill  treat- 
ment. Davenport  v.  Davenport,  106  Va.  736, 
56  S.  E.   562. 

5.  Especially  if  her  physical  condition 
Justifies  her  refusal.  Pfannebecker  v.  Pfan- 
nebecker, 133  Iowa,  425,  110  N.  W.  618.  Con- 
tinued refusal  of  sexual  intercourse  by  wife 
is  not  a  desertion  under  Rev.  St.  1899,  §  2921. 
Williams  v.  Williams,  121  Mo.  App.  349,  99 
S.  W.   42. 

e.  Single  night's  absence  from  home  by 
husband  not  ground  for  wife  leaving  home 
and  suing  for  divorce  for  abandonment. 
Heyrnan  v.  Heyman,  104  N.   Y.  S.  227. 
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Cruel  and  inhuman  treatment  and  indignities''  are  ground  for  divorce  in  most 
states,  what  constitutes  such  treatment  varying  under  different  statutes.*  For  a 
wife  to  consistently  refuse  to  cohabit  with  her  husband  has  been  lield  extreme  cruelty 
warranting  a  divorce,®  but  similar  refusal  has  been  held  not  "indignity  to  the  person" 
within  the  Pennsylvania  statute."  What  constitutes  cruel  treatment  is  a  question 
of  law  for  the  court.^^ 


7.  See  7  C.   L.   1179. 

8.  Pliywlfal   violence   and   threats  thereof: 

A  husband  who  withholds  from  his  wife  the 
affectionate  regard  due  her,  uses  abusive 
language  to  her,  and  seizes  her  person  with 
A-iolence  and  threats  of  greater  Injury,  is 
guilty  of  cruelty.  Davenport  v.  Davenport, 
106  Va.  736,  56  S.  E.  562.  Personal  violence 
and  abusive  language  on  several  occasions 
sufficient.  HuUinger  v.  Hullinger,  133  Iowa, 
269,  110  N.  W.  470.  Infrequent  acts  of  cru- 
elty culminating  in  physical  violence  and 
abusive  words  are  grounds  for  divorce,  es- 
pecially if  plaintiff  be  mere  girl.  Boyle  v. 
Boyle  [N.  J.  Eq.]  67  A.  690.  Blows  and 
threats  amounting  to  cruelty.  Sharp  v. 
Sharp  [Md.]  66  A.  463.  Kicking  and  beating 
wife  and  falsely  accusing  her  of  adultery 
as  constituting  cruelty.  McNulty  v.  Mc- 
Nulty,  104  N.  Y.  S.  251.  Threats  of  mistreat- 
iTient  of  such  flagrant  and  violent  kind  as 
to  cause  reasonable  and  abiding  fear  of  bod- 
ily violence  are  ground  for  divorce.  B«ek- 
man  v.  Beekman  [Fla.]  43  So.  923.  An  as- 
sault on  a  husband  by  the  wife's  brother, 
brought  on  by  an  attempt  of  the  wife  to 
get  possession  of  her  child,  is  not  an  act  of 
cruolty  entitling  the  husband  to  a  divorce. 
Galigher  v.  Galigher  [Or.]  89  P.  146.  Re- 
peated physical  violence  coupled  with  abuse 
held  suflicient.  Quick  v.  Quick,  132  Iowa, 
302,  109  N.  W.  783;  Guerin  v.  Guerin  [Wash.] 
88  P.  928.  Forcible  removal  of  wife  from 
room  on  one  occasion  because  she  was  using 
obscene  language  not  cruelty.  Bain  v.  Bain 
[Neb.]    113   N.   W.   141. 

Verbal  altuse  and  false  accusations:  Re- 
peated false  charges  by  wife  of  adultery 
producing  constant  turmoil  and  bringing 
husband  into  public  disrepute  held  sufficient. 
Williams  v.  Williams  [Minn.]  112  N.  W.  528. 
Continuous  fault  finding,  threats,  etc.,  in- 
tended to  annoy  the  other  party,  may  cause 
such  mental  suffering  as  to  be  ground  for 
divorce,  though  each  act  be  trifling  in  itself. 
Mosher  v.  Mosher  [N.  D.]  113  N.  W.  99.  For 
a  wife  to  habitually  use  obscene  and  pro- 
fane language  before  her  husband  and  third 
persons  against  his  wishes  is  ground  for  di- 
vorce, If  it  causes  him  humiliation  and  men- 
tal suffering.  Id.  Nagging  and  accusations 
of  infidelity  may  endanger  life,  but  whether 
th^'v  do  or  not  Is  a  question  of  fact.  Hus- 
band's life  held  not  endangered  thereby. 
Pfannebecker  v.  Pfannebecker,  133  Iowa, 
425,  110  N.  W.  618.  Repeated  false  accusa- 
tions of  adultery  publicly  made,  coupled 
with  neglect,  held  sufficient.  Massey  v.  Mas- 
sey  [Ind.  App.]  80  N.  E.  977.  Accusations 
of  adultery  amounting  to  cruelty.  Mar- 
kowski  V.  Markowski  [Wash.]  87  P.  914. 
Abusive  language  towards  and  groundless 
charges  of  unchastity  against  the  wife  do 
not  entitle  her  to  a  divorce,  if  she  left 
nearly  a  year  afterwards  for  entirely  dif- 
ferent reasons.  Gray  v.  Gray  [Ark.]  98  S. 
W.     975.     Threats,     false     accusations,     and 


constant  fault  finding  and  abuse  by  husband 
held  sufficient.  Viertel  v.  Viertel,  123  Mo. 
App.  63,  99  S.  W.  759.  But  for  a  wife  to  re- 
peatedly and  causelessly  accuse  her  husband 
of  adultery  in  the  presence  of  others  is  held 
to  be  extreme  cruelty.  Campbell  v.  Camp- 
bell [Mich.]  112  N.  W.  481.  Mere  occasional 
ill  temper  will  not  justify  a  divorce  on  the 
ground  of  extreme  cruelty.  Haines  v. 
Haines  [Neb.]  113  N.  W.  125.  Statements 
which  might  be  ground  for  divorce,  if  not 
caused  by  the  conduct  of  the  other  party, 
do  not  constitute  such  ground  if  so  caused. 
Mosher  v.  Mosher  [N.  D.]  113  N.  W.  99.  In 
Florida  the  habitual  indulgence  of  a  vio- 
lent temper  is  ground  for  divorce,  but  mere 
petulence  and  teinporary  irritation  or  capri- 
ciousness  is  not  habitual  indulgence  in  vio- 
lent temper.  Beekman  v.  Beekman  [Fla.] 
43  So.  923.  Telling  wife  that  other  men 
would  provide  money  for  her  aid  to  get  It 
from  them,  and  that  he  had  good  time  with 
other  women,  as  to  whom  if  she  was  half 
as  pretty  he  would  not  be  ashamed  of  her. 
Wares  v.  Wares,  122  Mo.  App.  129,  98  S.  W. 
91.  Persistent  villiflcation  and  abuse  of 
wife  ruining  her  health  held  cruelty.  Gehr- 
kin  V.  Kinberger,  IIS  La.  458,  43  So.  50. 
Abusive  language  not  shown  to  have  seri- 
ously wounded  feelings  of  wife  or  destroyed 
her  peace  of  mind  insufficient.  Whitney  v. 
Whitney  [Neb.]  110  N.  W.  555.  Irritability 
and  occasional  outbreaks  of  temper  held  in- 
sufficient. Gray  v.  Gray  [Ark.]  98  S.  W.  975. 
Neslect  of  domestic  duty:  Continued  neg- 
lect by  wife  of  household  duties  and  fre- 
quent protracted  absence  at  religious  meet- 
ings not  "indignities."  Johnson  v.  John- 
son, 31  Pa.  Super.  Ct.  53.  That  husband  was 
gambler  and  neglected  his  family  and 
wasted  his  money  therein  not  sufficient. 
Wisner  v.  Wisner  [Mich.]  112  N.  W.  948. 
Failure  to  prepare  meals  and  perform  other 
duties  lield  not  cruelty.  Smith  v.  Smith,  146 
Mich.  686,  13  Det.  Leg.  N.  929,  110  N.  W.  59; 
111   N.   W.    342. 

Conduct  productive  of  mental  anguish: 
Husband's  habit  of  stealing  goods  and  con- 
cealing them  about  house  as  ground  for  di- 
vorce. Galigher  v.  Galigher  [Or.]  89  P.  146. 
In  the  absence  of  physical  violence,  cruelty 
as  a  ground  for  divorce  must  produce  a  de- 
gree of  mental  anguish  which  threatens  to 
impair  health,  or  renders  cohabitation  un- 
safe. Bush  V.  Bush  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  757,  103  S.  W.  217;  Beekman  v. 
Beekman  [Fla.]  43  So.  923.  Evidence  of  per- 
sistent undue  familiarities  by  wife  with 
other  men  held  to  render  cohabitation  in- 
supportable. Duvall  V.  Duvall  [Tex.  Civ. 
App.]   18  Tex.  Ct.  Rep.  975,  101  S.  W.  521. 

9.  Campbell  v.  Campbell  [Mich.]  112  N. 
W.   481. 

10.  Johnson  v.  Johnson,  31  Pa.  Super.  Ct. 
53. 

11.  Definition  under  Code  1895,  5  2427. 
Brown  V.  Brown   [Ga.]   58  S.  E.  825. 
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Habitual  cJrunlienness  ^-  as  a  cause  of  divorce  requires  both  drinking  to  intoxi- 
cation ^^  and  tliat  the  same  shall  be  habitual.^* 

Conviction  of  crime}^ — Condemnation  to  an  infamous  punishment  is  ground 
for  divorce  even  after  a  full  pardon  has  been  granted.^'' 

Adultery}'' — The  adultery  of  either  party  usually  entitles  the  other  to  a  di- 
vorce/^ but  the  uncorroborated  evidence  of  one  party  which  is  contradicted  by  the 
other  is  insufficient  proof  of  adultery.^^  In  Xew  York,  if  the  defendant  in  a  suit 
for  adultery  puts  the  act  of  adultery  in  issue,  he  is  entitled  to  a  jury  trial  of  such 
issue.  ^° 

Inipotency.^^ — If  owing  to  a  malformation  the  wife  is  prevented  from  having 
sexual  intercourse,  and  she  knew  of  her  incapacity  before  marriage  without  inform- 
ing her  husband  thereof,  he  is  entitled  to  a  divorce. '- 

Failure  or  refusal  of  the  husband  to  support  the  wife.-f — In  some  states  failure 
or  refusal  of  the  husband  to  support  the  wife  is  a  good  ground  for  divorce.-*  An 
antenuptial  agreement  releasing  the  husband  from  lial)ility  for  support,  is  void  as 
against  public  policy,  and  is  no  defense  to  a  suit  for  divorce  by  the  wife  for  refusal 
to  support  her  on  request.-^ 

§  3.  Defenses  and  facts  constituting  a  bar.^'^ — If  the  court  believes  that  an 
absent  party  who  has  only  been  served  by  publication,  has  a  good  defense,  it  may 
continue  the  hearing  and  order  an  investigation  by  the  prosecuting  attorney.^^  In- 
sanity at  the  time  of  committing  adultery  precludes  a  divorce  on  that  ground,^*  but 
insanity  at  the  time  of  trial  is  no  bar.-^ 

Collusion.^^ — The  defendant's  consent  to  a  divorce  will  not  authorize  a  decree 
therefor  in  the  absence  of  proof  to  sustain  the  grounds  alleged.^^ 

Connivance.'-^^ — Plaintiff's  connivance  of  an  act  of  adultery  by  defendant  is  a 
sood  defense.^" 


12.  See   7  C.  L.   IISO. 

13.  Schaub  V.  Schaub.  117  La.  727,  42  So. 
249;   Bain  v.   Bain   [Neb.]    113   N.   W.   141. 

14.  Rapp  V.    Rapp    [Mich.]    112    N.   W.   709. 

15.  See  7  C.  L.   1180. 

16.  But  as  between  a  charge  by  wife 
n^ainst  hu.sband  of  his  conviction  of  crime, 
and  a  charg-e  by  husband  against  wife  of 
her  continued  adultery  and  concubinage,  the 
latter  is  the  more  urgent  ground  for  di- 
xoTce.     Abshire    v.    Hanks    [La]    44    So.    186. 

17.  See  7   C.   L.   1180. 

18.  Sufficient  proof  of  adultery.  Rasch  v. 
Rasch  [Md.]  66  A.  499;  Davis  v.  Davis  [Cal.] 
91  P.  485.  Circumstantial  evidence  sufficient. 
Flagrant  and  imprudent  association  of  wife 
and  paramour.  McCune  v.  McCune,  31  Pa. 
Super.  Ct.  248.  Occupying  same  apartments 
for  long  period.  Dings  v.  Dings,  123  111. 
App.  318.  Mere  imprudent  conduct  justify- 
ing suspicion  not  enough.  Jones  v.  Jones, 
124  111.  App.  201.  Evidence  of  opportunity 
and  inclination  held  insufficient.  Hutchin- 
son V.  Hutchinson,  53  Misc.  438,  104  N.  Y.  S. 
1074.  In  suits  for  adultery  the  measure  of 
proof  is  the  preponderance  of  the  evidence 
with  the  presumption  of  innocence  being 
weighed  In  favor  of  the  accused.  Taft  v. 
Taft  [Vt.]  67  A.  703.  After  proof  of  two 
acts  of  adultery  and  an  adulterous  disposi- 
tion, evidence  of  other  opportunities  is  ad- 
missible. Id.  Though  the  cause  of  divorce 
must  have  existed  before  commencement  of 
suit,  evidence  tending  to  prove  adultery 
since  its  commencement  is  admissible  to 
show    a    lustful    relationship    with    the    co- 


respondent prior  to  that  time.  Spurlock  v. 
Spurluck,    SO   Ark.    o7,    96   S.   W.    753. 

19.  Chappell  v.  Chappell  [Ark.]  104  S.  W. 
203.  Insufficient  proof  of  immoral  conduct 
of  wife.  Galigher  v.  Galigher  [Or.]  89  P. 
146.  Insufficient  proof  in  suit  for  adultery 
against  wife  to  show  nonaccess  by  husband 
during  period  of  child's  conception.  Wal- 
lace V.  Wallace  [N.  J.  Err.  &  App.]  67  A.  612. 

ao.  Notice  of  intention  to  demand  jury 
trial.  Defense  of  insanity  at  time  of  adul- 
tery not  triable  by  jury.  Wilcox  v.  Wilcox, 
116   App.   Div.   423,   101   N.  Y.   S.   828. 

21.  See  7   C.  L.   1180. 

22.  Though  a  surgical  operation  might 
have  removed  the  abnormal  formation.  Mut- 
ter V.  Mutter,   30  Ky.  L.  R.   76,   97  S.  W.  393. 

23.  See   7  C.  L.   1181. 

24.  Sufficient  proof  of  nonsupport.  Seig- 
mund  V.   Seigmund    [Wash.]    90  P.    913. 

25.  Dennison  v.  Dennison,  52  Misc.  37,  102 
S.   621. 

See  7  C.  L.  1181. 

Patterson  v.   Patterson   [Wash.]    bS  P. 


N.  Y. 
26. 
27. 

196. 
2S. 
29. 


Kretz  V.  Kretz   [N.  J.  Eq.]   67  A.  378. 

Nor  is  it  ground  for  refusing  to  try 
the  cause  during  the  continuance  of  such 
insanity.     State  v.  Murphy  [Nev.]  85  P.  1004. 

30.  See  7   C.  L.  IISI. 

31.  But  consent  to  alimony  is  effective 
and  binding.  Patrick  v.  Patrick,  30  Ky.  L. 
R.   1364,   101   S.  W.   328. 

32.  See   7   C.   L.   1181. 

33.  Plaintiff  arranging  with  third  person 
an    opportunity    for    defendant    and    co-re- 
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Condonation}* — Condonation  is  a  forgiveness  followed  by  a  reconciliation  and 
reinstatement  to  such  conjugal  cohabitation  as  is  adaptable  to  the  circumstances.'* 
Such  reconciliation  of  the  parties  after  the  fact  which  might  have  been  ground  for 
separation  extinguishes  the  cause  of  action.^^  but  merely  living  in  the  same  house 
without  resumption  of  marital  relations  is  no  proof  of  condonation.^^  Condonation 
is  revoked  and  the  original  cause  for  divorce  revived  by  the  guilty  party  resuming 
the  former  misconduct.^^  The  possibility  of  a  reconciliation  by  a  reasonable  effort 
on  the  plaintiff's  part  may  preclude  the  necessity  for  granting  a  divorce.^® 

Recrimination.*" — Eecrimination  need  not  be  of  the  same  nature  as  the  ground 
relied  on  by  the  plaintiff,  but  it  must  be  such  as  would  be  a  legal  ground  for  divorce.*^ 
If  each  party  alleges  and  proves  cruelty  on  the  part  of  the  other,  neither  is  entitled 
to  a  divorce  on  that  ground. *" 

§  4.  Practice  and.  procedure.*^ — WTiere  the  same  charge  is  gi-ound  for  either 
absolute  divorce  or  divorce  a  mensa  et  thoro,  the  court  may  in  its  discretion  grant 
either.**  If,  in  a  suit  for  divorce  by  the  wife,  the  husband  obtains  a  decree  for  di- 
vorce on  a  counterclaim,  he  is  liable  for  her  costs  including  a  reasonable  attorney's 
fee.**  In  divorce  suits  the  chancery  court  will  enforce  purely  equitable  rules  and 
maxims  against  the  complainant,**^ 

Pleading.*'' — The  petition  must  allege  residence  for  the  statutory  period  before 
the  filing  thereof  in  order  to  show  jurisdiction.*^  Demurrer  is  the  proper  method  of 
taking  advantage  of  a  petition  which  does  not  contain  such  allegation  as  would  war- 
rant a  divorce,  but  of  the  objection  goes  to  the  whole  petition  except  the  prayer  for 


spondent  to  spend  evening  alone  is  guilty 
of  connivance.  Noyes  v.  Noyes  [Mass.]  79 
N.  E.  814.  A  husband  will  not  be  granted 
a  divorce  for  a  single  act  of  adultery  by  his 
wife  if  he  connived  at  it  and  in  legal  con- 
templation consented  to  it.  Delaney  v.  De- 
laney  [N.  J.  Err.  &  App.]  65  A.  217.  Insuf- 
ficiency of  proof  of  plaintiff's  connivance  in 
scheme  to  cause  adultery.  Lindbarger  v. 
Liindbarger  [N.  J.  Eq.]  65  A.  870.  Fact  that 
plaintiff's  detective  went  with  defendant  to 
house  of  prostitution  is  not  a  connivance 
at  his  deliberate  act  of  adultery.  Tuck  v. 
Tuck,  117  App.  Div.  421,  102  N.  T.  S.  688. 

34.  See  7   C.  L.   1181. 

35.  Offer  by  wife  to  keep  house  but  ex- 
pressly refusing  to  continue  "wifely  rela- 
tions" not  a  condonation.  Taber  v.  Taber 
[N.  J.  Eq.]  66  A.  1082.  Where  husband  liv- 
ing separate  from  wife  with  knowledge  of 
her  infidelity  sends  her  word  of  his  illness 
and  she  thereupon  comes  and  waits  on  him 
until  his  recovery,  condonation  will  be  im- 
plied.    Phelps  V.   Phelps,    28   App.   D.   C.    577. 

36.  Schaub  v.  Schaub,  117  La.  727,  42  So. 
249. 

37.  Wife  returning  to  husband's  house 
with  no  intention  of  resuming  marital  rela- 
tions but  merely  to  gain  advantage  in  order 
to  get  divorce.  Lindsay  v.  Lindsay,  226  111. 
309,  80  N.  E.  876. 

3S.  Mosher  v.  Mosher  [N.  D.]  113  N.  W. 
99;  Viertel  v.  Viertel,  123  Mo.  App.  63,  99 
S.  W.  759.  Condonation  is  a  conditional  for- 
giveness of  all  antecedent  acts  of  cruelty, 
and  If  they  have  been  condoned  by  subse- 
quent cohabitation  such  acts  will  not  be  re- 
vived as  a  ground  for  divorce,  except  by 
fresh  acts  of  cruelty.  Brown  v.  Brown 
[Ga.]   68   S.  E.  825. 

38.  Wife  who  had  abandoned  husband  of- 
fered to  return  if  he  would  get  rid  of  an 
intermeddling   cousin    who    lived    with    him. 


Friemann  v.  Friemann,  120  Mo.  App.   430,   97 
S.  W.  IS 6. 

40.  See   7   C.   L.    1182. 

41.  Wife  charged  adultery  and  husband 
set  up  desertion  as  recrimination.  Court 
cannot  find  against  the  desertion  and  dis- 
miss the  complaint  on  the  ground  that  the 
wife  was  not  mindful  of  her  marital  obli- 
gations. Cushman  v.  Cushman  [Mass.]  79 
N.  E.  809.  Defense  of  plaintiff's  adultery 
must  be  properly  pleaded  and  supported  by 
enough  proof  to  sustain  a  divorce  on  that 
ground.  De  Marco  v.  De  Marco,  116  App. 
Div.  304,  101  N.  Y.  S.  600.  In  suit  by  wife 
for  desertion,  proof  of  her  adultery  Is  a  gooi 
defense,  though  husband  also  be  guilty  of 
adultery.  Hawkins  v.  Hawkins,  105  N.  Y. 
S.  SS9. 

42.  Strickland  v.  Strickland,  80  Ark.  451, 
97  S.  W.  659. 

43.  See   7   C.   L.   1182. 

44.  Gray  v.  Gray   [Ark.]   98  S.  W.  975. 

45.  Mutter  V.  Mutter,  30  Ky.  L.  R  76,  97 
S.  W.  393.  But  if  husband  dies  pending  ap- 
peal by  wife,  his  estate  is  not  liable  for 
hor  counsel  fees  in  prosecuting  the  appeal, 
the  suit  then  involving  only  property  rights. 
Strickland  v.  Strickland,  80  Ark.  451,  97  S. 
W.  659. 

46.  Though  there  may  be  some  doubt  of 
its  right  to  do  so.  Kretz  v.  Kretz  [N.  J. 
Eq.]    67   A.   378. 

47.  See  7  C.  L.   11S2. 

48.  And  if  it  fail  to  do  so  an  allegatiom 
in  the  cross  petition  cannot  cure  the  defect. 
Coulter  v.  Coulter,  124  Mo.  App.  149,  100  S. 
W.  1134.  A  suit  to  annul  the  marriage,  ob 
the  ground  that  at  the  time  of  the  marriage 
the  plaintiff  was  of  unsound  mind,  is  a  pro- 
ceeding for  divorce,  and  the  complaint  must 
be  verified  to  give  the  court  jurisdiction. 
Johnson  v.  Johnson,  142  N.  C.  462,  55  S.  E. 
341. 
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alimony,  the  defense  is  properly  made  by  answer,  as  a  demurrer  would  admit  the 
charge.'*^  Unless  the  time  and  place  of  the  adultery  charged  and  the  name  of  the 
co-respondent  are  alleged,  they  cannot  be  proved.^**  A  petition  alleging  unfounded 
accusations  of  immorality  and  slanderous  repetition  of  same  to  third  persons  is  not 
open  to  general  demurrer  where  the  statute  makes  treatment  rendering  living  together 
"insupportable"  a  groimd  for  divorce.^^  Though  plaintiff  be  unable  to  maintain  a 
cliarge  of  desertion,  divorce  may  be  granted  defendant  on  a  cross  bill  alleging  aban- 
donment by  plaintiff  without  cause,  if  such  allegation  be  sustained.^-  An  answer, 
in  a  divorce  suit  on  the  ground  of  desertion,  stating  that  the  absence  was  caused 
by  the  plaintiff  leaving  home  ostensibly  in  search  of  work  and  that  defendant  sent 
him  money  and  urged  him  to  return  is  sufficient.^'  An  answer  in  which  the  defend- 
ant by  way  of  cross  petition  prays  for  alimony  and  injunction  should  be  verified."^* 
Mere  clerical  errors  not  affecting  the  merits  of  the  case  be  amended  by  leave  of 
court,  but  until  properly  corrected  a  decree  should  not  be  granted,  if  the  errors  make 
the  record  confusing  or  misleading.^^ 

Evidence  and  proof. ^^ — The  evidence  of  witnesses  to  prove  grounds  of  divorce 
must  be  weighed  as  in  other  cases. ^^  If  all  the  evidence  proves  the  grounds  alleged, 
it  is  error  to  dismiss  the  petition. ^^  It  is  reversible  error  for  the  court  after  hearing 
plaintiff's  evidence  to  interrupt  defendant's  testimony  and  grant  a  divorce  denying 
defendant's  prayer  of  cross  complaint.^"  AYhere  the  parties  lived  together  and  were 
recognized  by  society  as  husband  and  wife,  the  burden  is  on  the  party  denying  the 
marriage  if  the  evidence  thereto  is  conflicting,^"  but  proof  of  marriage  by  one  un- 
contradicted witness  is  sufficient  to  establish  it.^^  A  divorce  for  desertion  will  not  be 
granted  merely  on  the  uncorroborated  testimony  of  the  party  seeking  it,®^  but  a  stat- 
ute requiring  corrobative  evidence  does  not  necessitate  the  testimony  of  the  other 
witnesses.^'  Where  evidence  of  good  character  is  made  inadmissible  in  civil  suits 
by  statute,  proof  of  a  wife's  good  character  is  not  admissible  in  a  suit  against  her 
for  adultery.®* 

Procedure  where  husband  disregards  order  for  temporary  alimony.^^ — If  a  hus- 
band disregarded  an  order  of  temporary  alimony,  an  order  to  show  cause  why  he 
should  not  be  punished  for  contempt  is  the  proper  procedure.*'® 


49.  Stewart  v.  Stewart  [Md.]  66  A.  16. 
Sufficiency  of  petition  as  to  allegations  of 
ownership  of  property.  "Variance  between 
petition  and  citation  held  Immaterial. 
Sperry  v.  Sperry  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  876,  103  S.  W.  419.  Insufficiency  of 
allegation  to  warrant  court  in  enjoining 
sale  of  property  by  defendant.  Stewart  v. 
Stewart    [Md.]    66   A.    16. 

50.  Jenkins  v.  Maier,  118  La.  130,  42  So. 
722. 

51.  But  if  It  falls  to  specify  what  consti- 
tutes the  slander  or  name  the  party  to 
w^hom  made,  it  is  open  to  special  demurrer. 
Denning  v.  Denning  [Tex.  Civ.  App.]  17 
Tex.  Ct.  Rep.  888,  99   S.  W.  1029. 

52.  Rigsby  V.  Rigsby  [Ark.]  101  S.  W. 
727. 

53.  Under  Civ.  Code  Prac.  §  95.  Stevens 
V.  Stevens,  29  Ky.  L.  R.  953,  96  S.  W.  811. 

54.  Sufficiency  of  affidavit.  McLaughlin 
V.  McLaughlin   [Ga.]    58  S.  E.  156. 

65.  Misnomer  in  endorsements  on  papers. 
Owens  V.  Owens  [N.  J.  Eq.]   66  A,  929. 

56.  See  7  C.  L.   1183. 

57.  Fact  that  witness  testifying  to  adult- 
ery was  hired  for  that  purpose  by  complain- 
ant should  be  considered.  Taft  v.  Taft  [Vt.] 
67  A.   703. 


58.  Goodpaster  v.  Goodpaster  [Ky.]  102 
S.  W.  324.  Though  a  wife  appear  Indiffer- 
ent on  the  witness  stand  as  to  her  hus- 
band's again  living  with  her,  a  divorce  may 
be  decreed  as  a  matter  of  law.  Swain  v. 
Swain    [Wash.]    87   P.    1126. 

.59.  Anderson  v.  Anderson  [Cal.  App.]  87 
P.  558. 

60.  Potter  V.  Potter   [Wash.]   88  P.  625. 

61.  Overing  v.  Provensal,  117  La.  653,  42 
So.  211. 

62.  Sharp  v.  Sharp   [N.  J.  Eq.]   64  A.  985. 

63.  Circumstances  as  shown  by  defend- 
ant's conduct  and  expressions,  and  letters  of 
the  parties,  may  sufficiently  corroborate 
plalntifE's  testimony.  Foote  v.  Foote  [N.  J. 
Err.  &  App.]  65  A.  205,  three  judges  dis- 
senting. 

64.  Nor  is  evidence  of  co-respondent's 
good  character  admissible.  Van  Horn  v. 
Van  Horn   [Cal.  App.]    91   P.  260. 

65.  See  7  C.  L.   1184. 

66.  But  fine  must  be  limited  to  amount 
due  when  order  made.  Woolworth  v.  Wool- 
worth,  115  App.  Div.  405,  100  N.  Y.  S.  865. 
Copy  of  decree  for  alimony  must  be  served 
on  defendant  and  demand  made  therefor. 
Stanley  v.  Stanley,  116  App.  DIv.  544,  101 
N.    Y.    S.    725.     Code    Civ.    Proc.    S    1773,    spe- 
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Finding  of  desortion  must  state  that  it  was  without  reasonable  cause  and  con- 
tinued without  reasonable  cause  for  statutory  period.''^ 

Conclusiveness  of  decrees;  vacation  and  modification.^^ — A  vei'dict  of  the  jury 
resting  on  only  one  party's  testimony  will  not  be  set  aside  if  both  parties  are  compe- 
tent,®^ but  though  the  court  announce  that  a  divorce  decree  would  be  granted  and 
the  property  disposed  of  in  a  certain  way,  if  at  the  request  of  both  parties  no  decree 
was  entered  or  signed,  the  plaintiff  is  estopped  to  assert  in  a  subsequent  suit  that  the 
former  was  valid  and  binding.'^*'  Though  a  decree  of  divorce  was  not  entered  by 
the  clerk  until  after  one  of  the  parties  had  remarried,  a  proper  entry  nunc  pro  tunc 
may  be  made."^  Where  by  fraud  of  defendant  a  divorce  decree  makes  no  provision 
for  alimony,  such  decree  may  be  impeached  and  alimony  granted  without  disturbing 
the  divorce  decree.'^^  A  divorce  suit  being  personal,  the  decree  for  divorce  will  not 
be  set  aside,  after  the  death  of  the  successful  party,  for  lack  of  jurisdiction,'^^  but  a 
decree  which  is  void  because  of  insufficiency  of  the  petition  is  subject  to  collateral 
attack.''*  A  petition  to  reopen  a  judgment  of  divorce  must  allege  sufficient  reasons 
therefor.''^  A  motion  by  plaintiff  to  set  aside  a  divorce  decree,  for  want  of  jurisdic- 
tion, cannot  be  opposed  by  intervention  of  a  third  party  on  the  ground  that  his  title 
to  property  will  be  affected  thereby.'^® 

Appeal  and  review.'''' — No  appeal  lies  in  divorce  suits  except  by  statutory  or 
constitutional  provision,  and  though  so  provided  for  in  most  states,  no  such  right  is 
conferred  in  Ehode  Island  in  either  divorces  a  vinculo  or  a  mensa  et  thoro.'^®  If  all 
the  facts  are  before  the  appellate  court,  it  will  finally  determine  what  the  decree 
should  be  and  direct-  the  lower  court  to  enter  it.'^^  The  weight  and  sufficiency  of 
the  evidence  in  divorce  suits  will  not  usually  be  reviewed  on  appeal.^"     It  will  be 


ciaUy  authorizes  such  contempt  proceedings, 
and  §  1241  has  no  application  thereto.  Id. 
Jurisdiction  for  contenii^t  proceedings  over 
party  wlio  has  left  state.  Woolworth  v. 
Woolworth,  115  App.  Div.  405,  100  N.  Y.  S. 
S65. 

C7.     Fricke   v.    Fricke,    124   111.   App.    39. 

68.  See  7  C.  L.   1185. 

69.  Only  issues  presented  to  jury  were 
raised  by  allegations  in  petition,  verdict 
finding  "material  allegations  to  be  true" 
not  fatally  defective.  Barrow  v.  Barrow 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  951,  97  S. 
W.  120. 

70.  As  the  former  suit  was  never  con- 
cluded no  nunc  pro  tunc  decree  sliould  be 
entered,  especially  where  third  persons  had 
acquired  rights  under  the  decree  in  the  sec- 
ond suit.  State  v.  Superior  Court  [Wash.] 
90  P.  258. 

71.  Mock  V.  Chaney,  36  Colo.  60,  87  P. 
538.  Though  judgment  of  divorce  is  not  en- 
tered by  the  clerk  wlien  rendered,  a  nunc 
pro  tunc  entry  is  sufficient  to  dissolve  the 
marriage  as  of  the  date  of  the  rendition  of 
the  Judgment.  Sufficiency  of  "declaration 
by  the  court"  judgment.  Zahorka  v.  Qeith, 
129   Wis.   498,   109  N.   W.   552. 

72.  In  re  Smith,  74  Kan.  452,  87  P.  189. 
Court  may  vacate  order  for  payment  of  at- 
torney's fees  if  made  on  wife's  misropre- 
sentation  that  she  had  no  property.  Glass 
V.   Glass    [Cal.   App.]    88   P.   734. 

73.  And  the  executor  of  the  deceased 
party  has  no  authority  to  consent  to  setting 
it  aside.  Dwyer  v.  Nolan,  40  Wash.  459,  82 
P.  746,  commented  on  in  9  Harv.  L.  R.  384. 
Under  Civ.  Code,  §  132,  court  having  juris- 
diction in  divorce  suit  may  enter  judgment 
after  death  of  party,   if  the  Issue   has  been 


decided  prior   thereto.     John   v.   Los  Angeles 
County  Super.   Ct.    [Cal.  App.]    90   P.    53. 

74.  Hinkle  v.  Lovelace,  204  Mo.  20S,  102 
S.   W.   1015. 

75.  Mere  allegation  that  petitioner  was 
deceived  by  tlie  other  party  into  not  mak- 
ing a  defense  without  averment  of  his  In- 
tent to  deceive  insufficient.  Sperry  v. 
Sperry  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
876,  103  S.  W.  419.  Defendant  regularly 
cited  is  bound  by  confirmation  of  default 
judgment  of  separation.  O'Brien  v.  D'Heme- 
court,  118  La.  996,  43  So.  654.  A  divorce 
case  should  not  be  reopened  for  the  taking 
of  additional  testimony  if  the  necessity  for 
it  should  have  been  known  and  could  have 
been  obtained.  Smith  v.  Smith  [N.  J.  Eq.] 
65  A.  9SG.  A  charge  stating  generally  the 
grounds  of  divorce  alleged  and  directing-  the 
jury  to  render  verdict  for  plaintiff  if  they 
sliould  find  the  material  allegations  true, 
sufficiently  indicates  what  the  material  al- 
legations are.  Barrow  v.  Barrow  [Tex.  Civ. 
App.]    16  Tex.  Ct.  Rep.  951,  97  S.  W.  120. 

76.  Johnson  v.  Johnson,  142  N.  C.  462,  55 
S.   E.   341. 

77.  See    7   C.   L.    1186. 

78.  Acts  1905,  §  328,  p.  95,  confers  no  such 
right  of  appeal.  Fidler  v.  Fldler  [R.  I.]  65 
A.   609. 

70.  Lindsay  v.  Lindsay,  226  lU.  309,  50  N. 
E.  876.  Where  an  appellate  court  reverses 
the  decree  of  the  lower  court  and  directs  a 
decree  for  divorce  in  favor  of  the  appellant, 
the  cause  is  remanded  with  directions  that 
the  lower  court  make  its  own  decree  i«  to 
alimony  and  costs  as  provided  by  statute. 
i>avenport  v.  Davenport,  106  Va.  736,  66  S. 
E.   562. 

80.     Taft  V.  Taft  [Vt.]  67  A.  703;  Williams 
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presumed  on  appeal,  where  the  evidence  is  not  preserved  and  made  part  of  tlie  record, 
that  the  decree  of  the  lower  court  was  sustained  by  the  proof .*^  A  decree  for  divorce 
and  order  dividing  the  property  are  so  independent  that  a  new  trial  may  be  asked 
and  appeal  taken  as  to  the  order  of  division  alone.^^  Qn  appeal  from  a  divorce 
decree  determining  property  rights,  the  case  must  be  reviewed  in  order  to  adjust 
the  property  rights,  notwithstanding  plaintiff's  subsequent  death. ^^  At  any  time  be- 
fore final  decree  the  entire  proceedings  may  be  reviewed  and  new  evidence  intro- 
duced.^*  It  is  too  late  for  plaintiff  to  urge  for  the  first  time  on  appeal  that  defendant 
should  have  obeyed  the  court's  order  to  return  home  or  submitted  to  the  order  of 
separation.*^ 

§  5.  Custody  and  support  of  cliildren.^^ — The  disposition  of  the  infant  chil- 
dren of  divorced  parents  rests  largely  in  the  discretion  of  the  court,*^  and  will  not- 
be  inquired  into  by  a  reviewing  court  except  on  a  charge  of  abuse  of  discretion  or 
that  a  grave  mistake  has  been  made,*^  but  the  court  will  look  to  the  children's  best 
interest  and  award  their  custody  to  the  party  better  qualified  to  raise  them.^^  Where 
a  divorce  is  granted  for  the  husband's  misconduct  and  he  be  unqualified  to  have  con- 
trol of  the  children,  they  should  be  given  into  the  mother's  custody,  if  she  be  a 
woman  of  good  repute.®*'  The  affluence  of  relatives  who  owe  the  children  no  duty  is 
not  controlling  as  against  the  care  and  interest  of  their  mother.®^  Upon  the  issue 
of  the  proper  custody  of  children,  evidence  of  the  character  and  means  of  the  parent 
is  usually  relevant.^-  A  decree  in  a  divorce  suit  providing  for  the  custody  of  children 
is  prima  facie  evidence  of  the  legal  right  to  their  custody  in  the  person  to  whom 
awarded  by  the  decree.®^  If  necessary  to  promote  the  welfare  of  the  children,  the 
court  may  take  them  away  from  both  parents  and  award  their  custody  to  a  third 
party,®*  but  a  child  awarded  to  a  third  person  may  be  returned  to  the  mother's  cus- 


V.  Vernardo,  117  La.  905,  42  So.  419.  Suffi- 
ciency of  evidence  to  sustain  judgment 
where  defendant  makes  no  appearance  and 
offers  no  evidence.  O'Brien  v.  D'Hemecourt, 
118  La.  996.  43  So.  654.  The  discretion  of 
the  trial  judge  will  not  be  interfered  with 
on  appeal  where  the  evidence  as  to  the  va- 
lidity of  the  marriage  is  conflicting.  Fow- 
ler V.   Fowler   [Ga.]    57   S.   E.   682. 

81.  When  the  parties  to  a  divorce  suit 
are  entitled  to  a  jury,  the  rule  that  a  chan- 
cery decree  will  be  reversed  unless  the  evi- 
dence be  preserved  does  not  apply.  Berg  v. 
Berg,    223  111.   209.   79  N.   E.   13. 

82.  Thus  not  requiring  the  statutory  no- 
tice, etc.,  of  a  divorce  appeal.  Kreiner  v. 
Kremer  [Kan.]  90  P.  998.  Though  on  ap- 
peal from  an  award  of  alimony  an  appellate 
court  have  no  power  to  disturb  the  divorce 
decree,  it  may  review  the  facts  so  far  as 
they  relate  to  the  alimony.  Patrick  v.  Pat- 
rick. 30   Ky.   L.   R.   1364,    101   S.   W.    328. 

S3.  Controversy  becomes  property  con- 
test between  defendant  and  plaintiff's  heirs 
who  must  be  made  parties.  Strickland  v. 
Strickland,    80   Ark.    451,    97    S.   W.    659. 

84.  Proof  of  libelee  giving  birth  to  child 
after  decree  nisi,  and  legitimacy  of  such 
child.  Koffman  v.  Koffman,  193  Mass.  593, 
79  N.  E.  780. 

85.  Should  have  taken  judgment  by  de- 
fault. Baurens  v.  Giroux,  117  La.  696,  42 
So.  224. 

86.  See  7  C.  L.  1186. 

87.  Evidence  of  wife's  good  character  In- 
admissible in  determining  disposition  'of 
Child's   custody,    where    divorce    granted    for 


her  adultery.     Van  Horn  v.  Van  Horn   [Cal. 
App.]    91   P.   260. 

88.  Graviess  v.  Graviess,  7  Ohio  C.  C. 
(N.  S.)  135.  Award  of  child's  custody  pend- 
ing suit  to  father,  by  lower  court,  will  not 
be  disturbed  on  appeal,  no  abuse  of  discre- 
tion appearing.  Hatfield  v.  Hatfield  [Ga.] 
57   S.   E.    682. 

89.  If  divorce  be  given  wife  for  deser- 
tion, she  is  entitled  to  custody  of  children. 
Johnson  v.  Johnson  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  644,  102  S.  W.  943.  Husband  ob- 
taining divorce  for  desertion  entitled  to  cus- 
tody of  child  returned  to  him  by  wife  after 
her  desertion.  Hayden  v.  Hayden,  74  Kan. 
725,  88  P.  257.  Wife  obtaining  divorce  for 
nonsupport  entitled  to  custody  of  children. 
Seigraund    v.    Seigmund    [Wash.]    90    P.    913. 

90.  Guerin  v.  Guerin  [Wash.]  88  P.  928. 
The  fact  that  long  before  marriage  the  wife 
was  Immoral  does  not  establish  her  unfit- 
ness for  the  custody  of  the  children.  If 
there  is  no  proof  of  any  subsequent  miscon- 
duct.    Curtis  v.   Curtis    [Wash.]    91   P.   188. 

91.  Graviess  v.  Graviess,  7  Ohio  C.  C. 
(N.   S.)    135. 

92.  As  Is  also  that  of  third  persons  with 
whom  the  parent  would  take  the  children 
to  live.  Bush  V.  Bush  [Tex.  Civ.  App.]  18 
Tex.  Ct.  Rep.  757,  103  S.  W.  217. 

93.  But  not  conclusive  In  habeas  corpus 
proceedings  where  It  appears  that  from 
causes  arising  since  the  decree  their  wel- 
fare requires  that  they  be  taken  from  such 
custody.  Hollenbeck  v.  Glover  [Ga.]  57  S. 
B.   108. 

94.  Though  he  reside  beyond  the  judicial 
district.     Collins  v.  Collins   [Kan.]    90  P.   809. 
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tody  if  she  become  able  to  support  it  and  is  a  proper  person  to  raise  it.'"  Though 
a  father  be  deprived  of  the  custody  of  his  children  by  a  divorce  decree  for  his  mis- 
conduct, he  is  not  thereby  relieved  of  his  obligation  to  support  them.^*'  Where  a 
decree  awarding  tbe  custody  of  a  child  to  one  parent  is  made  subject  to  the  order  of 
the  court,  it  may  be  modified  by  proof  that  changed  conditions  have  made  it  for  the 
best  interest  of  the  child  to  be  given  into  the  control  of  the  other  parent.®'^  Where 
all  the  prayers  of  plaintiff  as  to  custody  of  children  and  share  of  property  are 
granted,  the  decree  cannot  be  subsequently  modified  so  as  to  require  defendant  to 
pay  an  additional  sum  for  the  care  and  education  of  the  children.®^ 

§  6.  Adjustment  of  property  rights.^^ — Generally  the  court  granting  the 
divorce  has  exclusive  jurisdiction  over  the  adjustment  of  property  rights  growing 
out  of  the  divorce.^  Though  divorce  be  denied,  the  court  has  jurisdiction  to  deter- 
mine property  rights  arising  therefrom.^     An  agreement  between  the  parties  to  a 


95.  Decree  will  be  so  modified  witliout 
proof  that  child's  welfare  demanded  the 
change,  and  mother  is  not  estopped  from 
requesting  it  by  her  previous  consent  to 
custody  in  the  thii-<l  person.  Curtis  v.  Cur- 
tis   [Wash.]    91    P.    188. 

{)S.  Nor  is  decree  for  alimony  for  '.vifo, 
res  adjudicata  of  children's  right  to  sup- 
port. Amount  of  allowance  to  children 
based  on  father's  earnings.  Graham  v.  Gra- 
ham [Colo.]  88  P.  S52.  An  Infant  child  of 
divorced  parents  Is  not  deprived  of  his  right 
to  the  support  of  his  father  by  the  fact  that 
the  custody  of  such  infant  Is  given  to  the 
mother.  Sipple  v.  Laclede  Gaslight  Co.,  125 
Mo.  App.  81,  102  S.  W.  608.  Though  chil- 
dren whose  custody  was  awarded  by  a  di- 
vorce decree  to  the  mother  be  illegally  re- 
moved by  her  from  the  state,  the  father  Is 
not  thereby  relieved  from  an  obligation  Im- 
posed on  blm  by  the  court  to  provide  for 
their  support  without  complaint  to  the  court 
of  such  removal.  Feinberg  v.  Feinberg  [N. 
J.  Eq.]  66  A.  610.  The  dissensions  of  par- 
ents do  not  release  the  father  from  the  ob- 
ligation to  support  his  children,  and  the 
fact  that  he  has  obtained  a  decree  of  divorce 
In  another  state,  after  a  separation  which 
continued  for  many  years,  does  not  bar  re- 
covery by  the  wife  from  him  of  money  ex- 
pended in  the  support  of  their  children  prior 
to  the  granting  of  the  decree,  nor  can  ag- 
gression on  her  part  be  inferred  as  a  mat- 
ter affecting  the  rights  of  children,  where 
tTie  ^decree  assigns  no  cause  for  tlie  divorce 
and  makes  no  provision  for  alimony  or  for 
the  children.  Clark  v.  Clark,  4  Ohio  N.  P. 
(N.   S.)   142. 

97.  Chappell  v.  Chappell  [Wash.]  89  P. 
166.  Modification  of  decree  according  to 
wishes  of  children  and  proof  that  their  in- 
terests require  it.  Burritt  v.  Burritt,  53 
Misc.  24,  102  N.  Y.  S.  475.  Interlocutory 
judgment  disposing  of  children's  custody 
cannot  be  modified  by  anoth(>r  court.  Pow- 
ers v.  Powers,  104  N.  Y.  S.  94.  An  order  de- 
nying a  petition  by  a  mother  for  the  restor- 
ation of  young  children,  awarded  to  the 
father's  custody  by  a  divorce  decree,  should 
provide  that  it  is  without  prejudice  to  her 
right  to  again  apply  for  the  privilege  based 
on  her  future  good  conduct.  liakley  v.  Bak- 
ley  [N.  J.  Eq.]  65  A.  440.  The  continuing 
jurisdiction  which  is  vested  in  the  court  of 
common  pleas  w^lth  reference  to  the  custody 
of  children  for  the  purpose  of  modifying  or- 


ders in  divorce  proceedings  does  not  author- 
ize a  rehearing  of  a  matter  theretofore  sub- 
mitted and  determined,  but  is  only  to  be 
called  into  exercise  when  a  substantial 
change  in  the  condition  of  the  parties  re- 
quires a  modification  of  the  former  order. 
Graviess  v.  Graviess,  7  Ohio  C.  C.  (N.  C.) 
135.  On  a  petition  for  modification  of  a  de- 
cree awarding  the  custody  of  a  child  to  the 
husband,  testimony  of  the  wife's  under- 
standing of  an  agreement  relating  thereto 
should  be  excluded  if  conflicting  with  the 
record.  Where  the  court's  finding  was 
"from  the  evidence  adduced."  Chappell  v. 
Chappell  [Wash.]  89  "P.  166.  Order  award- 
ing custody  of  young  children  to  mother 
may  be  modified,  when  boy  becomes  old 
enough  to  require  father's  control,  by  per- 
mitting him  to  go  to  father,  and  younger 
ones  to  remain  with  mother,  If  she  is  still 
the  better  one  to  raise  them.  Schultze  v. 
Schultze  [N.  J.  Eq.]  66  A.  950.  Decree  per- 
mitting husband  to  have  children  with  him 
for  certain  time  provided  they  consent  will 
not  be  modified  so  as  to  allow  him  to  take 
them  without  their  consent.  Hullinger  v. 
HuUinger,  133  Iowa,  269,  110  N.  W.  470.  Un- 
der Vermont  statute  giving  court  granting 
divorce  power  to  make  such  further  order 
as  appears  proper  concerning  the  custody  of 
minor  children,  an  adjudication  on  a  habeas 
corpus  before  a  supreme  court  judge  as  to 
child's  custody  does  not  affect  jurisdiction 
by  court  which  divorced  its  parents  to  de- 
termine the  question.  Whittier  v.  McFar- 
land,   79  Vt.   365,   65   A.  81. 

9S.  Though  Civ.  Code,  §  138,  gives  the 
court  power  to  modify  decrees  as  to  cus*- 
tody  and  education  of  children.  Calegaris 
V.   Calegaris    [Cal.    App.]    87    P.    561. 

99.     See  7   C.   L.   1189. 

1.  Conway  v.  U.  S.,  149  F.  261.  In  grant- 
ing a  divorce  the  court  may  determine  the 
disposition  of  the  homestead  if  such  ques- 
tion was  made  an  Issue  in  the  case.  John 
V.  IjOs  Angeles  County  Super.  Ct.  [Cal.  App.] 
90  P.  53.  As  the  adjustment  of  property 
rights  Is  incidental  to  a  divorce  proceeding, 
a  disposition  thircnf  cannot  generally  be 
made  In  an  Independent  suit.  Ambrose  y. 
Moore  [Wash.]  'JU  P.  588.  Where  statutory 
power  is  given  chancery  courts  to  alter 
decrees  regarding  the  wife's  support,  an 
action  at  law  will  not  lie  on  a  decree  for 
alimony.  Nixon  v.  Wright,  146  Mich.  231, 
13  Det.  Leg.  N.  711,  109  N,  W.  274. 
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divorce  suit  for  a  division  of  their  property  is  valid.'  In  adjusting  the  property 
rights  of  the  parties  the  courts  exercise  a  wide  discretion  in  making  as  equitable 
adjustment  as  possible.*  "WHiere  the  court  is  empowered  by  statute  to  divide  the 
husband's  estate  with  the  wife  as  it  might  deem  right,  a  division  by  entirety  is 
proper."*  The  court  may  award  to  the  wife  specific  articles  of  personal  property  from 
the  husband's  estate.^  If  community  property  is  not  disposed  of  by  the  divorce 
decree,  it  is  thereafter  held  by  the  parties  as  tenants  in  common.^  If  the  wife  out  of 
her  earnings  has  paid  off  a  mortgage  on  the  homestead,  she  is  entitled  to  be  subro- 
gated to  the  rights  of  the  mortgagee,  though  the  divorce  be  rendered  in  the  husband's 
favor.*  By  statute  in  some  states  property  obtained  by  one  party  from  the  other  in 
consideration  or  by  reason  of  the  marriage  must  upon  divorce  be  restored.®  A  third 
party  who  is  joint  owner  of  lands  that  might  be  in  controversy  in  a  divorce  suit 
may  become  a  party  by  interpleader  to  have  partition  thereof.^" 

§  7.  Effect  of  divorce.^'^ — Decrees  of  divorce  mensa  et  thoro  do  not  involve 
any  severance  of  the  marital  relation.^^  The  disabilities  of  coverture  are  not  re- 
moved by  a  void  divorce,  but  continue  until  the  death  of  the  consort.^'  In  Louisiana 
a  marriage  between  one  who  has  been  divorced  for  adultery  and  the  accomplice  in 
such  adultery  is  absolutely  void  and  has  no  civil  effect,  if  the  accomplice  knew  that 
the  other  party  was  married  at  the  time  of  the  adultery.^* 

§  8.  Foreign  divorces?^ — A  divorce  decree  rendered  in  a  foreign  state  is  void 
and  may  be  collaterally  attacked,  if  the  plaintiff  therein  was  not  at  the  time  a  resi- 
dent of  such  foreign  state  but  of  the  state  of  the  forum,  and  hence  a  subsequent  mar- 
riage in  the  foreign  state  is  invalid  in  the  state  of  the  forum.^^    Though  under  the 


2.  Jenkins  v.  Maier,  118  La.  130,,  42  So. 
722. 

3.  Kinkead  v.  Peet,  [Iowa]  111  N.  W.  48. 
Though  in  a  divorce  suit  the  court  has  no 
jurisdiction  to  di.spose  of  tlie  separate  prop- 
erty of  the  parties,  yet  if  they  botli  sub- 
mit the  adjustment  to  the  court  it  acquires 
jurisdiction  to  determine  the  question. 
May  quiet  title  to  the  rightful  owner.  Glass 
V.   Glass    [Cal.   App.]    88   P.   734. 

4.  Wife  having  no  earning  capacity  and 
being  in  ill  health  may  be  awarded  all  the 
community  property.  Markowski  v.  Mar- 
kowski  [Wash.]  87  P.  914.  Husband  worth 
$12,000,  wife  worth  $1,400,  decree  allowing 
her  all  houseliold  furniture  and  ~  requiring 
him  to  pay  her  $5,000,  proper.  Campbell  v 
Campbell  [Mich.]  112  N.  W.  481.  Right  of 
wife  of  Indian  to  share  of  land  patented  to 
him  where  divorce  is  granted  her  for  his 
fault.  Conway  v.  U.  S.  149  F.  261.  Where  it 
is  impracticable  to  divide  land,  a  money 
judgment  may  be  given  in  lieu  of  wife's 
share.  Richardson  v.  Richardson  [Wa.sli  ] 
87  P.  511.  Decree  granting  wife  land  stand- 
ing in  her  name  and  directing  husband  to 
pay  all  his  debts  for  which  wife  might  be 
liable  merely  confirms  her  title,  and  hus- 
band cannot  complain.  Luick  v.  Luick,  132 
Iowa,  302,  109  N.  W.  783.  A  certain  di- 
vorce suit  by  the  wife  held  "pending"  at 
the  time  of  a  fraudulent  transfer  of  prop- 
erty by  the  husband  though  there  was  no 
valid  service  of  process  until  later,  so  that 
upon  decree  setting  aside  said  transfer,  the 
decree  in  tlie  divorce  suit  transferring  the 
property  to  the  wife,  operated  to  convey 
title  to  the  wife,  as  against  the  husband 
and  his  grantee  and  a  subsequent  purchaser 
who  acquired  title  with  constructive  notice 
and  without  value.  Hamilton  v.  Rudy,  4 
Ohio  N.  P.   (N.  S.)   427. 


5.  Jeske  v.  Jeske,  147  Mich.  367,  13  Det. 
Leg.  N.  1016,110  N.  W.  lOGO.  Proof  of  equit- 
able title  in  both  parties  equally  and  legal 
title  in  only  one.  Kremer  v.  Kremer  [Kan.] 
90   P.   99S. 

6.  Washington  v.  Washington,  [Neb.]  Ill 
N.  W.   787. 

7.  Tabler  v.  Peverill,  [Cal.  App.]  88  P. 
994.  If  not  brought  before  the  court,  the 
property  rights  of  each  are  considered 
waived.  Ambrose  v.  Moore  [Wash.]  90  P. 
588. 

8.  Nor  can  she  be  charged  with  rent. 
Spurlock  V.  Spurlock,  80  Ark.  37,  96  S.  W. 
753. 

9.  The  word  "consideration"  means  the 
act  of  marriage  or  some  contract  rel'ating 
thereto,  and  "by  reason  of"  refers  to  prop- 
erty obtained  by  operation  of  law.  Spur- 
lock V.  Spurlock,  80  Ark.  37,  96  S.  W.  753. 
Statute  requiring  property  obtained  in  con- 
sideration of  marriage  shall  be  restored 
cannot  be  applied  by  husband  to  wife's 
property  to  which  he  had  no  rights  by  vir- 
tue of  the  marriage.  Harris  v.  Harris  [Ky.] 
104  S.  W.  387. 

10.  Weaver  v.  Manley  [Tex.  Civ.  App.] 
18  Tex.  Ct.   Rep.  200,   101  S.  W.  848. 

11.  See  7   C.  L.   1190. 

12.  Dower  and  curtsey  rights  not  af- 
fected. McGuinness  v.  McGuinness  [N.  J. 
Eq.]  62  A.  937,  commented  on  in  4  Mich.  L.  R. 
556. 

.  13.     Hinkle   v.   Lovelace.   204   Mo.    208,    102 
S.  W.  1015. 

14.  The  record  of  the  divorce  suit  naming 
the  accomplice  is  complete  Identification  of 
such  accomplice  for  the  purposes  of  the 
prohibitory  statute.  Succession  of  Gabisso 
[La.]    44   So.   438. 

15.  See  7    C.  L.  1191. 

16.  Non-residence  may  be  proved  by  parol 
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laws  of  a  state  wliere  a  divorce  is  obtained  a  party  cannot  marry  for  a  certain  period, 
yet  a  marriage  within  that  time  in  another  state  is  valid  from  the  date  the  disability 
i8  removed,  though  the  party  returned  to  the  first  state.^" 

DOCKETS,  CALENDARS  AND  TRIAl,  LISTS. 


Rl^ht  io  Go  on  the  Calendar   (1008). 
PlaoinK   Cause    on    Calendar    (1008). 
PoHting   of   Trial   List    (10O»). 
Passing   or   Advancing   Cause    (1009). 


Transfer,      Correction,      or      Striking      Off 
(1009). 

Short-Cause  Calendar  (10O9). 
Reinstatement    and    Restoration     (1010). 


The  topic  treats  only  of  the  calendars  of  trial  courts,^*  and  excludes  docket 
entries  as  judicial  records,^®  and  consolidation  or  severance  of  cases  at  trial. ^" 

Right  to  go  on  the  calendar.^^ — The  statutes  usually  prescribe  the  conditions 
upon  which  cases  are  entitled  to  go  on  the  calendar.^^  Where  an  appellate  court  re- 
mands with  directions  to  amend  the  decree  in  specified  particulars,  the  case  need  not 
be  placed  on  the  chancery  calendar  for  a  rehearing.^^  A  contested  motion  may  be 
heard  in  Illinois  without  placing  it  on  the  contested  motion  calendar.^*  The  special 
term  in  allowing  an  amendment  to  the  complaint  may  preserve  the  position  of  the 
case  on  the  trial  term  calendar  ;^^  nonpayment  of  docketing  fee  does  not  authorize 
the  dismissal  of  an  appeal  to  the  district  court  from  the  action  of  the  supervisors 
on  a  statement  of  consent  for  sale  of  liquors.^® 

Placing  cause  on  calendar.-'' — Although  a  case  has  been  placed  upon  the  calen- 
dar of  the  Utah  district  court,  it  is  not  entitled  to  go  upon  the  calendar  of  suc- 
ceeding terms  unless  noticed  therefor.^*  While  the  allotment  of  a  case  in  the  civil 
district  court  of  Louisiana  may  be  waived,  a  litigant  may  insist  thereon.^*  Wliere 
the  clerk  does  not  docket  a  case  because  of  a  pending  motion  to  strike  a  plea,  upon 
disposing  thereof,  the  court  may  order  it  docketed  for  the  same  term.^**  By  statute 
in  many  states  a  preference  is  given  to  certain  classes  of  cases,^^  unless  the  party  en- 


though  record  contains  averment  of  citizen- 
ship. State  V.  Westmoreland  [S.  C]  56  S. 
E.  673.  Tliough  defendant  knew  of  the  de- 
cree and  suggested  a  separation.  But  If 
the  foreign  court  had  jurisdiction  by  reason 
of  the  husband's  domicile  and  the  domicile 
of  matrimony  being  in  that  state,  it  may 
consider  it  still  the  domicile  of  the  wife 
though  she  has  left  the  state,  thus  render- 
ing its  decree  valid  in  other  states.  Post 
V.  Post,  105  N.  Y.  S.  910.  After  husband 
who  had  deserted  wife  obtained  default 
decree  of  divorce  in  foreign  state,  a  decree 
of  separation  subsequently  obtained  by  the 
wife  in  home  state  is  an  adjudication  of  the 
invalidity  of  such  foreign  divorce  in  home 
state.  Olmsted  v.  Olmsted,  51  Misc.  309,  100 
N.  Y.  S.  1083, 

17.     Mock  V.  Chaney,  36  Colo.  60,  87  P.  538. 

IS.  Calendars  of  appellate  courts,  see  Ap- 
peal and  Review,  9  C.  L.  182. 

19.  See  llecords  and  Files,  8  C.  L.   1697. 

20.  See  Trial,   8  C.  L.  2161. 

21.  See  7  C.  L.   1192. 

22.  Under  Code,  §  366,  and  Civ.  Code 
1906,  p.  13,  an  equitable  action  in  which 
some  of  defendants  were  not  summoned 
but  appeared  during  term  and  joined  Issue 
Is  not  triable  at  such  term  unless  plaintiff 
consents  that  answer  be  taken  as  true. 
Howard  v.  Maxwell's  Ex'r,  30  Ky.  L.  R.  448, 
98  S.  W.  1013. 


23.  South  Chicago  Brew.  Co.  v.  Taylor, 
126  111.  App.  498. 

24.  Circuit  court  rule  4.  Hunt  v.  Pron- 
ger,   126  111.  App.   403. 

25.  Has  power  to  so  provide.  Mossein  v. 
Empire  State  Surety  Co.,  117  App.  Div.  820, 
102  N.  Y.  S.  1013. 

26.  Dye  v.  Augur  [Iowa]  110  N.  W.  323. 

27.  See  7  C.  L.  1192. 

28.  District  court  rule  21,  providing  that 
clerk  shall  make  up  trial  calendar  five  days 
before  first  day  of  each  term  and  include 
all  cases  at  Issue  noticed  for  the  term  prior 
to  making  up  of  calendar  held  not  void  as 
conflicting  with  Rev.  St.  1898,  §§  3131,  3132 
(Riddle  v.  Quinn  [Utah.]  90  P.  893),  and  to 
require  service  of  notice  before  each  term. 
(Id). 

29.  Succession  of  Kranz,  117  La.  647,  42 
So.  197. 

30.  Seaboard  Air  Line  R.  Co.  v.  Scarbor- 
ough [Fla.]    42  So.  706. 

31.  Code  Civ.  Proc.  §  791,  subd.  13  (Laws 
1902,  p.  943,  c.  357),  giving  preference  {o 
actions  for  "absolute"  divorce,  etc.,  held  to 
be  Inapplicable  to  action  for  separation. 
Sellgman  v.  Seligman,  52  Misc.  9,  100  N.  Y. 
S.  770.  Fact  that  preferred  case  has  re- 
sulted in  three  mistrials  and  is  disorgan- 
izing business  of  court  does  not  justil'.x 
court  in  refusing  to  set  case  for  trial. 
State  V.  Reld  [La.]  44  So.  689.  In  absence 
of  special   circumstances,   fact  that  sole   de- 
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titled  thereto  waives  the  right  by  untimely  application.^-  A  motion  for  preference 
because  of  plaintiff's  failing  health  and  probable  death  is  addressed  to  the  discre- 
tion of  the  court.^^  The  taking  of  the  statutory  preference  does  not  preclude  a 
party  from  advancing  his  case  under  the  rules  of  court  as  a  case  triable  in  two 
hours. ^* 

Posting  of  trial  tist.^^ 

Passing  or  advancing  caiise.^^ — The  passing  or  advancing  of  a  case  upon  the 
calendar  rests  largely  within  the  discretion  of  the  trial  court.^'^ 

Transfer,  correction,  or  striking  off.^^ — Where  an  equity  suit  is  erroneously 
brought  in  the  law  court,^°  or  a  law  action  in  the  chancery  court,*"  or  the  nature  of 
the  action  is  changed  after  it  is  properly  instituted,*^  it  may  be  transferred  to  the 
proper  docket  upon  timely  application.*-  Where  a  case  has  been  abandoned,*^  or  is 
otherwise  improperly  upon  the  calendar,  it  may  be  stricken  off  on  timely  motion.** 

SJiort-cause  calendar^^ — Lack  of  sufficient  notice  to  place  a  case  on  the  short- 
cause  calendar  is  not  a  jurisdictional  irregularity.*® 


fendant  is  executor  only  entitles  case  to 
preference  over  non-preferred  Issues,  no- 
ticed for  same  term.  Gegan  v.  Union  Trust 
Co.,  105  N.  Y.  S.  243. 

32.  Wliere  state  offlcer  failed  to  move  for 
trial  on  day  stated  in  notice  for  trial,  he 
waived  his  right  and  his  motion  for  order 
declaring  case  a  preferred  one,  and  setting 
it  for  trial  at  later  date  was  addressed  to 
discretion  of  court.  Clement  v.  Mast,  103 
N.  Y.  S.  1025.  Failure  to  assert  right  to 
preference  when  issues  are  first  noticed  for 
trial  waives  right.  Gegan  v.  Union  Trust 
Co.,  105  N.  Y.  S.  243.  And  it  Is  not  revived 
by  amendment  of  complaint  not  changing 
cause  of  action.  Id.  Where  both  parties 
noticed  case  for  trial  at  November  term  and 
plaintiff,  an  Infant,  gave  notice  of  motion 
for  preference  but  defaulted  on  hearing,  he 
waived  his  riglit  to  preference,  and  subse- 
quent notice  for  another  term  does  not 
avoid  the  effect  thereof.  Meyerson  v.  Levy, 
117  App.  Div.   475,    102   N.  Y.   S.   704. 

33.  Ortner  v.  New  York  City  R.  Co.,  54 
Misc.  83,  104  N.  T.  S.  502.  Affidavit  of  phy- 
sician held  not  to  show  such  immediate 
necessity  and  compelling  circumstances  as 
to  'warrant  preference.  Id.  Appellate  di- 
vision w^ill  not  interfere  with  order  of  trial 
judge  preferring  a  case  and  setting  it  for 
trial  on  day  certain  because  of  extreme  age 
of  plaintiff.  Hickman  v.  Schimper  &  Co.,  105 
N.  Y.  S.  636. 

34.  Plaintiff,  in  action  against  corpora- 
tion on  note,  by  obtaining  preference  under 
Code  Civ.  Proc.  §  791,  authorizing  preference 
in  such  actions,  does  not  preclude  himself 
from  having  cause  advanced  under  city 
court  of  New  York  rule  2,  as  case  triable  in 
two  hours.  Ferraca  v.  Aaron  Miller  Realty 
Co.,  54  Misc.  84,  104  N.  Y.  S.  496. 

35.  See  5  C.  L.  1039. 

36.  See  7  C.  L.  1193. 

37.  Where  parties  answer  ready  to  call 
of  case  on  reserve  section  of  day  calendar, 
case  will  not  be  passed  when  reached  on 
ready  section  in  absence  of  excuse.  Loehr 
v.  Brooklyn  Ferry  Co.,  115  App.  Dlv.  666, 
101  N.  Y.  S.  209. 

38.  See  7  C.  L.  1193. 

39.  Fact  that  long  and  complicated  ac- 
count   is    Involved    does    not    entitle    party 

Curr.  Law  —  64. 


as  a  matter  of  right  to  transfer  to  equity 
docket,  since  law  court  has  jurisdiction. 
Bagnell  Tie  &  Timber  Co.  v.  Goodrich  [Ark.] 
102  S.  W.  228.  In  Arkansas  it  is  held  that, 
where  answer  presents  defense  at  law,  it 
is  error  to  transfer  case  to  equity.  Equi- 
table Mfg.  Co.  v.  Thomasson,  78  Ark.  240, 
95   S.  W.   459. 

40.  Where  law  case  is  transferred  to 
equity,  parties  believing  that  certain  stat- 
ute made  action  equitable,  upon  repeal 
thereof  either  party  may  have  case  trans- 
ferred to  law  docket.  Sharrock  v.  Kreiger, 
6  Ind.  T.  466,  98  S.  'W.  161.  Where  plaintiff 
sued  in  equity  for  specific  performance  to 
which  relief  he  was  not  entitled,  case  was 
properly  transferred  to  law  calendar  for 
trial  where  cause  of  action  for  damages  was 
stated.  Robinson  v.  Luther  [Iowa]  109  N. 
W.   775. 

41.  Where,  after  jury  was  Impaneled, 
plaintiff  filed  amendment  petition  changing 
cause  of  action  from  one  to  settle  boundary 
to  suit  to  quiet  title,  court  properly  trans- 
ferred case  to  equity  calendar.  Boltz  v. 
Colsch  [Iowa]  109  N.  W.  1106.  Where 
amended  petition  changing  cause  of  action 
from  one  in  equity  to  one  at  law  is  stricken 
out,  motion  to  transfer  case  to  law  docket 
is  properly  denied.  Saunders  v.  Wells 
[Iowa]   112  N.  W.  205 

42.  In  Kentucky  motion  to  transfer  to 
equity  docket  is  too  late  after  jury  sworn. 
Gray  Tie  Co.  v.  Clark,  30  Ky.  L.  R.  409,  98 
S.  W.   1000. 

43.  Where  circuit  court  clerk,  without 
plaintiff's  consent,  left  case  off  docket  until 
ordered  by  court  to  reinstate  same  and 
defendant  thereafter  obtained  a  continu- 
ance, it  is  proper  to  refuse  to  strike  on 
ground  that  case  had  been  discontinued. 
Sellers  v.  Farmer   [Ala.]    43  So.   967. 

44.  Where  process  was  served  on  heir  of 
ancestor  dying  pendente  lite,  and  di-fault 
judgment  taken,  motion  to  strike  action 
from  docket  because  of  untimely  revival 
made  four  years  after  judgment  is  too  late. 
City  of  Louisville  v.  Hughes,  30  Ky.  L.  R. 
231,  97  S.  W.  1096.  Civ.  Code  Prac.  §  510, 
held  not  to  authorize  striking  of  case  after 
court    had   lost   control   of   judgment.     Id. 

45.  See   7   C.   L.   1194. 

46.  Christie  v.  Walker,   126  IlL  App.   424. 
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Reinstatement  and  restoration.'^''— The  right  to  reinstate  a  case  may  be  lost  by 
laches.'*^ 

Documents  in  Evidence,  see  latest  topical  index. 

domicile:. 

Domicile  for  particular  purposes,  such  as  voting,*^  jurisdiction,'"  and  the  pro- 
bate of  wills,"^^  is  more  fully  treated  in  appropriate  topics.  Effect  of  the  lex  domicilii 
in  foreign  jurisdictions  is  also  treated  elsewhere."^ 

Definition,  elements,  and  establishment.'^^ — Domicile  is  the  actual  or  construc- 
tive presence  of  a  person  in  a  given  place,  coupled  with  the  intention  to  remain 
there  permanently.^*  It  is  distinguishable  from  "citizenship"  in  that  the  latter  is 
a  matter  of  public,  while  the  former  is  of  private,  concern.^^  "Inhabitant"  or  "resi- 
dent" ordinarily  indicates  a  person  with  a  fixed  domicile,^^  but  the  word  "residence" 
will  not  be  construed  as  synonymous  with  "domicile"  if,  thereby,  the  usefulness  of 
a  law  will  be  impaired."''  A  residence  may  be  claimed  apart  from  domicile  on  ques- 
tion of  venue.'*  Where  a  dwelling  is  on  a  dividing  line,  residence  is  determined  by 
the  location  of  that  part  most  closely  connected  with  the  primary  purposes  of  a 
dwelling.'*  The  husband's  domicile  is  the  wife's  even  though  she  maintain  a  sepa- 
rate establishment  in  another  state,*'**  or  is  deserted  by  him.*'^  Minors  are  incapable 
of  choosing  a  domicile,®^  hence,  the  father's  ^^  or  guardian's  domicile  is  theirs.'''* 
Where  both  parents  are  dead  the  minor's  domicile  is  fixed  by  that  of  the  last  sur- 
viving parent,**^  hence,  the  domicile  of  the  child  changes  with  that  of  the  father  ®® 
and  is  not  affected  by  agreement  between  the  parents,^'  nor,  except  temporarily,  by  a 


47.  See  7  C.  L.  1194. 

48.  Motion  to  reinstate  on  day  calendar, 
supported  by  affidavit  showing  that  case 
was  on  such  calendar  from  June  20th,  1903, 
to  April  6th,  1905,  when  it  was  marked  off 
by  consent  will  be  granted  though  motion 
was  not  noticed  until  Jan.  11th,  1907,  where 
defendant  has  made  no  motion  to  dismiss 
action  for  non-prosecution  and  will  not  be 
prejudiced.  Schnupp  v.  Interurban  St.  R. 
Co.,  103  N.  Y.  S.  7S7. 

4».     See  Elections,   7  C.  L.  1230. 

50.  See  Jurisdiction,  8  C.  L.  579;  also  Di- 
vorce,   9    C.    L.    997. 

51.  See  Wills,  8  C.  L.  2305. 

52.  See  Conflict  of  Laws,  9  C.  L.   596. 

53.  See  7  C.  L.   1194. 

54.  People  v.  Hendrickson,  54  Misc.  337, 
104  N.  Y.  S.   122. 

55.  State  v.  Jackson,  79  Vt.  504,  65  A. 
657.     See  CItizena,  9  C.  L.  569. 

56.  Bechtel  v.  Bechtel  [Minn.]  112  N.  W. 
883. 

57.  Residence  given  broader  meaning  in 
Laws  1894,  c.  556,  §  36,  relating  to  right  to 
attend  school.  People  v.  Hendrickson,  54 
Misc.  337.   104  N.  Y.  S.  122. 

58.  One  domiciled  in  New  York,  but  do- 
ing business  and  residing  in  Texas  for  four- 
teen months  prior  to  the  time  action  was 
brought  against  him,  properly  sued  in 
Texas.  Taylor  v.  "Wilson  [Tex.]  15  Tex.  Ct. 
Rep.  577,  93  S.  W.  109,  afg.  [Tex.  Civ.  App.] 
14  Tex.  Ct  Rep.  900,  93  S.  W.  108. 

59.  Residence  on  side  comprising  wood- 
shed and  pantry  and  all  of  bedroom  and 
kitchen,     except     small     portion     of     each. 


East  Montpelier  v.   Barre,   79  Vt.  542,   66   A. 
100. 

60.  In  re  Hartman's  Estate,  70  N.  J.  Eq. 
664,  62  A.  560. 

61.  Deserted  wife  domiciled  at  place  of 
domicile  on  desertion,  though  to  support 
herself  she  was  obliged  to  remain  out  of 
the  state  most  of  the  time,  but  with  no 
fixed  purpose  to  make  a  home  elsewhere. 
Hibbert  v.   Hibbert    [N.   J.   Eq.]    65   A   1028. 

62.  63.  Beekman  v.  Beekman  [Fla.]  43  So 
923. 

64.  People  V.  Hendrickson,  54  Misc.  337, 
104  N.  Y.  S.  122;  Hering  v.  Mosher,  144 
Mich.  152,  13  Det.  Leg.  N.  183,  107  N.  W.  917. 

65.  People  v.  Hendrickson,  54  Misc.  337, 
104  N.  Y.  S.  122.  Father  of  minor  died  at 
his  domicile  in  Arkansas.  At  time  of  ac- 
tion minor  resided  In  North  Carolina.  No 
evidence  that  mother  had  changed  her 
status  after  the  father's  death.  Minor's 
domicile  was  where  father  died.  Nunn  v. 
Robertson,  80  Ark.  350,  97  S.  W.  293. 

66.  Hering  v.  Mosher,  144  Mich.  152,  13 
Det.  Leg.  N.  183,  107  N.  "W.  917;  Lanning  v. 
Gregory  [Tex.]  17  Tex.  Ct.  Rep.  587,  99  S. 
W.  542,  followed  in  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  136,  101  S.  W.  484. 

07.  Parents  domiciled  and  divorced  in 
Texas.  Agreement  between  them  that 
father  should  give  mother  custody  and  con- 
trol of  child  whenever  she  desired  It. 
]'\athor  removed  to  Louisiana,  which  was 
held  to  be  the  domicile  of  the  child,  not- 
withstanding the  agreement.  Lanning  v. 
Orogory  [Tex.]  17  Tex.  Ct.  Rep.  5S7.  99  S. 
W.  542,  followed  In  [Tex.  Civ.  App.]  18 
Tex.  Ct.   Rep.   136,   101  S.  W.    484. 
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judgment  of  a  court  not  having  jurisdiction.®^  At  the  father's  death,  however,  the 
grandfather,  having  lawful  control  of  the  minor,  may  change  its  domicile.^®  The 
domicile  of  a  female  minor  is  not  changed  by  marriage.''**  The  wife  of  an  insane  hus- 
band may  change  her  domicile.''^  Abandoment  of  a  wife  by  the  husband  will  not 
effect  such  change,''^  nor  Avill  the  annexation  of  territory  work  a  change  of  residence, 
unless  the  party  is  then  dwelling  upon  the  land,  actually  or  in  legal  contemplation.'^^ 
To  accomplish  a  change  of  domicile,  not  only  must  the  intent  to  do  so  exist.''*  but 
there  must  be  an  actual  removal  accompanied  with  such  intent.''^  A  change  of  dom- 
icile will  not  operate  to  change  allegiance.''® 

Issues  and  evidence.'''^ — The  presumption  that  a  minor's  domicile  is  with  the 
parent  may  be  rebutted  by  showing  a  different  state  of  facts.''^  Eesidence,  once  es- 
tablished, is  presumed  to  continue  till  the  conrtary  is  shown,^^  therefore,  permanent 
change  of  residence  will  not  be  inferred  from  removal  alone,^°  and  the  law  will  not 
presume  the  place  of  birth  the  domicile  unless  the  last  domicile  was  definitely 
abandoned  and  no  new  one  adopted.^^  Tho  unauthorized  statements  of  third  parties 
are  insufficient  to  prove  a  change  of  domicile.^-  Domicile  is  a  question  of  fact,^^  or 
law  and  fact,  to  be  determined  under  the  evidence.**  So,  too,  a  change  of  domicile 
is  ordinarily  a  question  of  fact  depending  on  the  intent,^^  as  evidenced  by  acts  and 
declarations.*'^  On  motion  for  change  of  venue  because  plaintiff  not  domiciled 
where  suit  brought,  burden  of  proof  is  on  movant.*^ 


Tex.    Ct.    Rep.    210, 


the     death     of 
to     agreement 


the 
be- 


es. Minor  domiciled  with  father  In  Lou- 
isiana. On  visit  of  minor  to  Texas  mother 
brought  habeas  corpus  proceedings  for  pos- 
session, which  was  awarded  her.  On  ap- 
peal, judgment  reversed  and  possession  re- 
stored to  father.  Lanning  v.  Gregory  [Tex.] 
17  Tex.  Ct.  Rep.  587,  90  S.  W.  542,  followed 
In  [Tex.  Civ.  App.]  18 
101  S.  W.  484. 

69.  The  father,  on 
mother,  and  pursuant 
tween  them,  placed  his  infant  in  the  cus- 
tody of  its  grandfather,  where  it  remained 
for  years.  The  grandfather's  domicile  was 
that  of  the  infant's  domicile  of  origin.  The 
father  went  to  a  distant  country,  leaving 
the  child  behind,  and  died.  The  grand- 
father properly  made  application  for  guar- 
dianship in  the  county  of  his  domicile. 
Hering  v.  Mosher,  144  Mich.  152,  13  Det.  Leg. 
N.  183,  107  N.  W.   917. 

70.  Minor  domiciled  with  her  parents  in 
Ohio  does  not  change  her  domicile  by  mar- 
riage with  a  man  domiciled  in  Florida. 
Beekman   v.   Beekman    [Fla.]    43  So.    923. 

71.  Husband  insane  and  in  confinement, 
wife  becomes  head  of  the  family  and  may 
change  her  domicile  to  another  state,  leav- 
ing her  husband  behind.  McKnight  v.  Dud- 
ley  [C.  C.  A.]   148  F.   204. 

72.  Haddock  v.  Haddock,  201  U.  S.  562, 
50  Law  Ed.  867;  Hibbert  v.  Hibbert  [N.  J. 
Eq.]  65  A.  1028.  Husband  and  wife  living 
in  Utah.  His  abandonment  of  her  and  leav- 
ing the  state  did  not  effect  a  change  in  her 
domicile.  State  v.  Morse,  31  Utah,  213,  87 
P.,   705. 

73.  Party's  residential  property  was  sit- 
uated in  the  town  of  Barre.  By  act,  the 
boundary  line  between  said  town  and  the 
city  of  Barre  w^as  so  changed  as  to  include 
the  property  in  the  latter  place.  At  the 
time  the  act  was  passed  the  party  was  liv- 
ing in  East  Montpelier.  East  Montpelier  v. 
Barre,   79  Vt.   542,   66  A.   100. 

74.  Dresser    v.    Mercantile    Trust    Co.,    53 


75. 

923. 
76. 


Misc.  18,  102  N.  T.  S.  569;  Bechtel  v.  Bechtel 
[Minn.]  112  N.  V,\  883.  Residence  away 
from  established  domicile  held  without  in- 
tent to  change.  Pickering  v.  "U'inch,  48 
Or.  500,  87  P.  763.  Return  to  domicile  of 
origin  shortly  before  death  held  to  have 
been  with  intent  to  re-establish  such  domi- 
cile.    Thorn  v.   Thorn,   28  App.  D.  C.   120. 

Beekman    v.    Beekman     [Fla.]     43    So. 

State  V.  Jackson,   79  Vt.  504,  65  A.   57. 
77.      See  7   C.   L.   1196. 
7.S.     Wirsig  v.  Scott   [Neb.]    112  N.  W.   655. 

79.  State  v.  Jackson,  79  Vt.  504,  65  A. 
657. 

80.  Dixon  v.  Dixon  [N.  J.  Eq.]  66  A.  597. 
Presumption  from  residence  of  family,  and 
voting  not  overcome  by  protracted  absence 
on  business  and  voting  elsewhere  on  one 
occasion.     Gaddie    v.   Mann,    147    F.    955. 

81.  Married  woman,  deserted  by  her  hus- 
band, was  forced  to  seek  employment  which 
kept  her  in  foreign  states  nearly  all  the 
time.  There  was  no  evidence  that  she  had 
acquired  a  new  domicile  or  entertained  any 
fixed  purpose  to  do  so.  Hibbert  v.  Hibbert 
[N.  J.  Eq.]    65  A.  1028. 

82.  A  father,  whose  daughter  had  sep- 
arated from  her  husband,  wrote  him  that 
she  had  "moved"  out  of  the  state.  This 
statement,  being  unauthorized,  was  insuffi- 
cient to  bind  the  daughter.  Dixon  v.  Dixon 
[N.  J.  Eq.]   66  A.  597. 

83.  Hering  v.  Mosher,  144  Mich.  152,  13 
Det.   Leg.  N.   183,   107  N.   W.   917. 

84.  Stallings   v.   Stallings,   127   Ga.   464,    56 

S.  E.  469.  ,,    , 

85.  A  married  woman  who  is  compelled 
to  leave  her  husband's  residence  and  reside 
in  another  state  does  not  thereby  change 
her  domicile.  Bechtel  v.  Bechtel  [Minn.] 
112  N.  W.   883. 

86.  Party  born  in  New  Jersey,  where  he 
lived  45  years,  went  to  New  York  and  re- 
sided in  a  boarding  house  during  the  wi«i- 
ters,    returning    to   New    Jersey    in    summer. 
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DOWER. 


8  1.  Xatiire  of  Dij^Iit;  Persons  Entitled; 
Election    (1012). 

§  2.     In  "Wlint   Dofver  May  be  Had    (1013). 

§  3.  Extingruishment,  Release  or  Bar, 
and   Revlal   of  Dower    (1013). 


§  4.      Uen.«!  and   Charges   on  Dower    (1014), 
§  5.     Assignment     of     Dower     and     Money 
Awards  (1015), 

§  6.     Remedies  and  Procedure   (1015). 


This  topic  excludes  right  and  duty  of  widow  to  elect  between  the  will  and  the 
statute/^  rights  of  homestead,^®  and  quarantine.*" 

§  1.  Nature  of  right;  persons  entitled;  election.^^ — The  law  favors  dower,®^ 
but  it  is  entirely  within  the  control  of  the  legislature  until  it  becomes  vested  by 
the  death  of  the  husband,^^  and  common-law  dower  has  in  many  states  been  abol- 
ished or  modified  by  statute.^*  The  right  is  governed  by  the  law  in  force  at  the 
death  of  the  husband. ^^  "WTiere  pending  administration  of  his  estate  in  bankruptcy 
the  bankrupt  dies,  his  widow's  right  to  draw  is  governed  by  the  Federal  bankrupt 
act  and  not  by  the  laws  of  the  particular  state  in  which  the  property  is  situate.^^ 
The  wife's  inchoate  right  prior  to  her  husband's  death  is  not  a  vested  interest/^  and 
it  is  generally  held  that  it  does  not  become  vested  until  assignment/^  but  it  is  an 
incumbrance  upon  the  husband's  real  estate.*®  In  Indiana,  if  upon  a  judicial  sale 
of  a  husband's  land,  the  wife's  inchoate  dower  interest  is  not  directed  to  be  sold, 
such  interest  will  become  absolute  in  the  wife  when  the  legal  title  to  the  property 
sold  vests  in  the  purchaser.^    The  income  from  the  dower  estate  during  its  existence 


He  owned  no  property  In  New  York  but 
voted  and  paid  personal  tax  there  several 
years  prior  to  his  death.  Some  months 
prior  to  death  he  left  New  York,  expressing 
intent  not  to  return  but  to  remain  in  New 
Jersey,  where  he  was  at  his  decease.  He 
was  a  resident  of  New  Jersey.  In  re  White's 
Estate.  116  App.  Div.  183,  101  N.  Y.  S.  551. 
Evidence  that  party  had  left  witness'  house, 
taking  all  his  clothes,  declaring  he  was  go- 
ing west,  and  that  he  never  returned,  was 
sufficient  to  show  non-residence.  Kelson  v. 
Detroit,  etc.,  Co.,  146  Mich.  563.  13  Det.  Leg. 
N.    850,   109   N.   W.    1057. 

87.  Dresser    v.    Mercantile    Trust    Co.,    53 
Misc.  18,  102  N.  Y.  S.  569. 

88.  See  Wills,   8  C.   L.   2305;  Election  and 
Waiver,  7  C.  L.  1222. 

80.     See   Homesteads,    8    C.    L.    93. 
00.     See    Estates    of    Decedents.    7 


C.    L. 
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See   7  C.   L.   1197. 

Chrisman   v.   Linderman,    202   Mo.    605, 
W.    1090;    Brown    v.    Brown,    117   App. 
Div.   199,   102   N.  Y.  S.   291. 

03.  Griswold  v.  McGee  [Minn.]  112  N.  "W. 
1020;  Hilton  v.  Thatcher.  31  Utah,  360,  88  P. 
20.  Until  vested  legislature  may  modify, 
abrogate,  increase,  or  diminish  it  at  pleas- 
ure, at  least  as  it  affects  the  wife.     Id. 

04.  Abolished  in  Minnesota.  Griswold  v. 
McGee  [Minn.]  112  N.  W.  1020.  Under  §  17 
organic  act  establishing  a  territorial  gov- 
ernment, and  Const,  art.  24.  §  2,  the  common 
law  respecting  dower  was  In  force  while 
Utah  was  a  territory,  and  continued  in 
force  after  It  became  a  state,  except  as 
modified  by  statutory  enactment.  Hilton  v. 
Thatcher,  31  Utah,  360,  88  P.  20.  It  was  In 
force  continuously  from  1887  to  Jan.  1,  1898. 
Id.  Rev.  St.  §  2832,  which  provides  that 
"there  shall  be  neither  dower  nor  cur- 
tesy." construed  in  connection  with  §  2826, 
held  not  to  bar  recovery  by  widow  of  a 
third  Interest  In  property  conveyed  by  hus- 
band Without  her  consent  previous  to  enact- J 


ment  to  those  sections.  Id.  Widow,  upon 
husband's  death,  held  to  have  become  seized 
in  fee  simple  of  one-third  Interest  in  his 
interest  in  addition  to  property  given  her 
by  will.  Warner  v.  Hamill  [Iowa]  111  N. 
W.  939. 

05.  Hilton  V.  Thatcher.  31  Utah.  360,  188 
P.  20.  Statutes  creating  a  substitute  for 
common-law  dower  speak  as  of  the  date 
of  the  death  of  the  husband.  Griswold  v. 
McGee  [Minn.]  112  N.  W.  1020.  Widow  can- 
not take  under  a  law  repealed  prior  to 
that   time.     Id. 

06.  Except  In  so  far  only  as  such  laws 
net  for  the  determination  of  such  right, 
are  adopted  and  preserved  by  the  bankrupt. 
Hurley   v.    Devlin,    151    F.    919. 

07.  Griswold  v.  McGee  [Minn.]  112  N.  W. 
1020;  Arnold  v.  Buffalo,  etc.,  R.  Co.,  32  Pa. 
Super.  Ct.  452.  The  wife's  right  under  the 
Minnesota  statutes  is  inchoate  and  does  not 
become  vested  until  the  husband's  death. 
Griswold  v.  McGee   [Minn.]  112  N.  W.  1020. 

08.  Fishel  v.  Browning  [N.  C]  58  S.  E. 
759.  Until  dower  has  been  lawfully  as- 
signed, the  right  thereto  Is  a  nearer  chose 
in  action,  and  confers  no  title  to  or  seizure 
of  the  land  itself.  Munsey  v.  Hanly  [Me.] 
67  A.  217.  Dower  after  death  of  husband 
and  before  assignment  is  not  an  estate  in 
the  realty  and  is  unassignable.  Francis  v. 
.Sandlin  [Ala.]  43  So.  829.  Until  assignment 
the  widow  has  no  right  to  retain  possession 
of  her  deceased  husband's  lands  against  the 
heir  or  those  claiming  under  him.  Fishel 
V.  Browning   [N.   C]    58  S.  E.  759. 

00.  Saldutti  V.  Flynn  [N.  J.  Eq.]  65  A. 
246.  It  Is  such  an  incumbrance  prior  to  as- 
signment. Fishel  V.  Browning  [N.  C]  58 
S.  E.  759.  Where  land  is  sold  by  adminis- 
tration to  pay  debts  prior  to  assignment  of 
dower,  the  wife's  Inchoate  right  works  a 
breach  of  covenant  against  incumbrances 
contained    In    purchaser's    deed.     Id. 

1.  Act  1875,  p.  178,  c.  123,  S  1  (Burn's 
Am.    St.    1901,    §    2669).     Where    the    sale    is 
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belongs  to  the  widow  absolutely.^  Dower  is  not  lost  to  the  widow  by  reason  of  her 
being  insane.^  In  Georgia  a  widow  is  permitted  to  take  in  lieu  of  dower  a  child's 
share  in  her  husband's  estate.* 

§  2.  In  what  dower  may  he  had.^ — The  right  of  dower  attaches  to  all  the 
realty.*  The  widow  is  entitled  to  dower  in  lands  in  which  her  husband  had  a 
perfect  equitable  estate  in  fee  simple/  and  dower  in  the  husband's  equitable  estates 
is  sometimes  conferred  by  statute.^  At  common  law  a  widow  was  not  dowable  of  an 
equity  of  redemption.^  No  dower  attaches  to  an  estate  in  remainder.^"  In  New 
Jersey,  in  the  case  of  an  estate  tail,  the  widow  of  the  life  tenant  is  entitled  to 
dower."  Dower  attaches  to  determinable  estate.^^  An  interest  equivalent  to  dower 
is  sometimes  allowed  by  statute  in  the  fund  arising  from  the  sale  of  husband's 
lands.^^  In  Kentucky  an  adult  child  has  no  such  interest  in  the  homestead  occu- 
pied by  his  widowed  mother  as  will  entitle  his  widow  to  dower  when  he  dies  before 
his  mother.^* 

§  3.  Extinguishment,  release  or  bar,  and  revival  of  dower}^ — The  right  to 
dower  may  be  barred  or  extinguished  by  an  antenuptial  contract,^*  by  a  contract 
And  settlement  of  property  rights  after  marriage,"  by  the  execution  by  wife  of  a 
quitclaim  deed,^^  or  by  her  joining  in  her  husband's  deed;^^  but  unless  a  statute  so 


upon  the  foreclosure  of  a  mortgage,  the 
wife's  dower  interest  becomes  absolute 
when  the  year  of  redemption  expires.  Green 
V.  Estabrook  [Ind.]  79  N.  E.  373.  Under 
this  statute  the  wife's  dower  interest  vests 
and  becomes  absolute  in  her  as  against  her 
husband  as   well  as  against  creditors.     Id. 

2,  3.  Crenshaw  v.  Kener,  127  Ga.  742, 
57    S.    E.    57. 

4.  Civ.  Code  1895,  §  3395.  Rountree  v. 
•Gaulden  [Ga.]  58  S.  E.  346.  Such  election 
must  be  exercised  within  12  months  from 
.grant  of  letters  testamentary  or  of  admin- 
istration. Civ.  Code  1895,  §  4689.  Id.  Elec- 
tion to  take  a  child's  part  must  affirma- 
tively appear.  Id.  But  if  the  widow  deals 
with  an  interest  in  her  husband's  real  es- 
tate as  if  she  was  absolute  owner,  an  in- 
ference will  arise  that  she  has  elected  to 
take  a  child's  part  and  the  burden  of  proof 
will  shift.  Id.  This  is  true  though  widow 
through  mistake  of  law  claims  one-sixth 
Interest  when  she  is  entitled  to  one-flfth. 
Id. 

5.  See  7  C.  L.  1198. 

e.  Delaney  v.  Wanshum,  146  Mich.  525, 
13  Det.  Leg.  N.  876,  109  N.  W.  1051.  At- 
taches to  growing  trees  (Id.),  and  to  clay, 
stone,  mineral,  and  other  valuable  deposits 
beneath    the    soil.      (Id.) 

7.  Meyer  v.  Barnett,  60  W.  Va.  467,  56  S. 
E.    206. 

8.  A  title  bond  or  contract  for  deed 
creates  an  equitable  estate  in  real  property, 
within  Code,  §  3368,  providing  that  widow 
shall,  with  certain  exceptions,  be  entitled 
to  one-third  of  all  the  "legal  and  equitable 
estates  in  real  property"  possessed  by  hus- 
band during  coverture.  Hutchinson  v.  Ol- 
berding    [Iowa]    112    N.   W.    647. 

9.  Harris  v.  Powers  [Ga.]  59  S.  E.  1038. 
In  Georgia  where  one  makes  deed  to  secure 
Indebtedness  and  takes  bond  for  reconvey- 
ance upon  payment  of  debt,  and  dies  with- 
out having  paid  any  part  of  debt,  or  having 
obtained  a  reconveyance,  his  widow  Is  not 
entitled  to  dower  either  in  the  land  as  a 
whole    or    in    the    equity    of    redemption,    at 


least  not  without  first  redeeming  the  prop- 
erty.    Id. 

10.  A  wife  has  no  dower  interest  in 
lands  where  the  Interest  of  the  husband 
therein  is  but  a  vested  remainder  expectant 
upon  a  life  estate.  Russell  v.  Wales,  104  N. 
Y.  S.  143'.  Where  a  trust  is  created  by  will 
to  continue  during  the  life  of  testator's 
widow  with  remainder  over  to  his  children, 
a  son's  wife  has  no  inchoate  dower  right 
in  the  property  during  life  of  testator's 
widow.  In  re  Faile,  51  Misc.  166,  100  N. 
T.   S.   856. 

11.  Descent  act,  §  11.  In  re  Dowe,  68 
N.  J.  Eq.  11,  64  A.   803. 

12.  Midyette  v.  Grubbs  [N.  C]  58  S.  E. 
795.  A  grant  of  the  standing  timber  on 
certain  land  to  be  removed  within  a  time 
specified  creates  a  qualified  fee  in  such  tim- 
ber to  which  dower  attaches,  but  the  dower 
right  Is  determinable  as  to  timber  not  re- 
moved  within    the   time   specified.     Id. 

13.  Sale  under  P.  L.  1857  p.  488,  author- 
izing sale  of  lands  limited  over  to  infants 
or  In  contingency  In  cases  where  such  sale 
will  be  beneficial.  In  re  Dowe,  68  N.  J. 
Eq.   11,  64  A.  803. 

14.  Gate  V.  Ganter  [Ky.]   104  S.  W.  296. 

15.  See  7  C.  L.  1199. 

16.  If  there  is  reasonable  doubt  as  to 
whether  provisions  in  an  antenuptial  con- 
tract are  made  in  lieu  of  dower,  the  widow 
will  take  both.  Provisions  in  this  case 
held  In  addition  to  and  not  in  lieu  of  dower. 
Brown  V.  Brown,  117  App.  DIv.  199,  102  N. 
Y    S.   291. 

it!  Bechtel  v.  Barton.  147  Mich.  318,  13 
Det.  Leg.  N.  1047,  110  N.  W.  935.  But  the 
contract  and  settlement  must  be  equitable 
and  fair.     In  this  case  it  was   not.     Id. 

18.  Quitclaim  deed  of  wife,  whose  hus- 
band was  under  guardianship  held  effectual 
under  Rev.  St.  1899,  §  4334  (Am.  St.  1906,  p. 
2377),  to  convey  all  her  marital  Interests 
in  the  real  estate  of  her  husband  sold  by 
his  curator.  Dooley  v.  Greening,  201  Mo. 
343,   100   S.  W.   43.  Where  a  liusband  con- 

veys   fee   of   certain    lands,    wife   not   joining 
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provides,  no  contract  of  sale  or  conveyance  made  by  a  husband  without  the  signature 
of  the  wife  will  operate  to  deprive  her  of  her  dower.-°  Under  statutes  in  some 
states,  however,  dower  may  be  extinguished  by  a  conveyance  of  the  husband  alone, 
or  by  an  execution  or  other  judicial  sale,^^  and  inchoate  dower  is  extinguished  by 
the  exercise  of  the  power  of  eminent  domain. ^^  "Wliere  a  wife  accepts  a  deed  in  fee 
simple  from  her  husband,  her  inchoate  dower  right  is  merged  in  tlie  fee,-^ 
but  a  gift  to  the  wife  of  lands  not  expressed  to  be  in  satisfaction  of  dower  will  not 
bar  her  dower  in  other  lands  of  the  husband.^*  An  estoppel  to  claim  dower  may 
arise  against  the  wife,^°  and,  of  course,  her  death  extinguishes  her  interest,  unless 
by  statute  the  fee  is  conferred  upon  her.-^  A  widow  is  not  deprived  of  her  dower  on 
remarriage  by  a  statute  which  makes  her  homestead  right  determinable  in  that 
event. -^ 

§  4.  Liens  and  charges  on  dower. ^^ — The  general  doctrine  is  that  the  r^ower 
right  is  subject  to  every  lien  or  incumbrance  at  law  or  in  equity  existing  before  it  at- 
taches,^^  but  a  conveyance  made  on  the  eve  of  marriage  with  fraudulent  intent  to  de- 
feat the  wife's  marital  right  is  void.^"  A  judgment  creditor  of  the  husband,  as  such, 
has  no  claim  upon  the  wife's  dower  interest.^^ 


in  conveyance,  and  subsequently  wife  exe- 
cutes a  quitclaim  deed  to  purchaser  in 
which  husband  does  not  join,  she  thereby 
releases  her  dower  right,  under  Code,  § 
2919.  Fowler  v.  Chadima  [Iowa.]  Ill  N. 
W.   808. 

19.  A  deed  executed  and  acknowledged 
by  husband  and  wife  extinguishes  inchoate 
right  of  dower.  (Saldutti  v.  Flynn  [N.  J. 
Eq.]  65  A.  246),  but  an  agreement  to  con- 
vey, though  signed  by  wife,  will  not  extin- 
guish her  inchoate  right  if  she  does  not 
acknowledge  it.  Id.  Under  Code  1906,  § 
3079,  where  a  wife  joins  in  a  deed  convey- 
ing her  jsband's  land,  she  thereby  relin- 
quishes -.,r  inchoate  right  of  dower,  and 
this  notwithstanding  a  reservation  clause 
reserving  to  grantors  a  "lifetime  dower 
and  support"  in  the  land.  Beverlin  v.  Casto 
[W.' Va.]    57  S.  E.  411. 

ao.  Delaney  v.  Manshum,  146  Mich.  525, 
13  Det.  Leg.  N.  876,  109  N.  W.  1051.  The 
foreclosure  of  a  mortgage  executed  by  a 
husband  alone  will  not  debar  the  wife  of 
her  inchoate  right  of  dower  in  the  premises 
mortgaged.  Anderson  v.  McNeeley,  105  N. 
Y.  S.   278. 

21.     Under   Gen.    Laws    1901,    p.    34,    c.    33, 
an  execution   sale   of   husband's   lands   prior 
to    his    death    divests    wife    of    her    inchoate 
Interest   in   such   lands.     Griswold   v.   McGee 
[Minn.]    112    N.    W.    1020.     This    statute    ap- 
plies  to  cases  in  which  marriage  and  seisin 
occurred    prior    to    its    enactment.     Id.     It    i; 
constitutional.     Id.     Under    Gen.    St.    1901, 
2510,     excluding     a    nonresident     wife     fron 
any    interest    in    lands    in    Kansas    of    whirl 
the    husband    has    made    a    conveyance,    or 
which  have  been  sold  on  execution  or  otlit 
judicial  sale,   such  wife  cannot  be   excluded 
by   a  judgment   whicii    husbaiul    iraudii.^. 
procures    to    be    rendered    against    him,    an 
under  which   he  causes  the  land   to  be  sold 
on    execution,    and    title    to    be    passed    to    a 
party   to   the   fraud.     McKelvey   v.   McKelvey 
[Kan.]    89   P.   663.     Under  the  Iowa  statutes 
a  sale   under  a  trust  deed   executed    hy    hus- 
band to  secure  a  debt,  If  made  In  strict  ac- 
cordance with  terms  of  deed,  will  bar  dower 
right    In    property    conveyed.     Pierce    v.    O'- 
Neil,  132   Iowa  530,   109  N.  W.   1082. 


22.  Arnold  v.  Buffalo,  etc.,  R.  Co.,  32  Pa. 

Super.    Ct.    452. 

23.  Scheuer  v.  Chloupek,  130  "Wis.  72,  109 
N.  W.   1035. 

24.  In  re  Dowe,  68  N.  J.  Eq.  11,  64  A.  803; 
Cowdrey  v.  Cowdrey  [N.  J.  Err.  &  App.]  67 
A  111,  reversing  [N.  J.  Eq.]   64  A.   98. 

25.  By  renunciation  of  her  dower  a  wife 
is  estopped  from  claiming  title  as  against 
a  mortgagee  of  husband.  Wilkins  v.  Baker 
[S.  C]  57  S.  E.  851.  Certificate  of  notary 
that  renunciation  was  made  by  wife  upon 
private  examination  by  him  as  required  by 
statute  is  conclusive  against  an  innocent 
purchaser  or  mortgagee.  Id.  Where  after 
a  sale  of  land  decreed  at  suit  of  cotenants 
judgment  creditors  of  one  of  them  sought  to 
have  proceeds  subjected  to  payment  of  their 
judgments,  and  the  wife  of  such  cotenant 
filed  cross  complaints  asking  that  her  right 
in  such  proceeds  be  decreed  superior  to  that 
of  creditors,  she  is  estopped  to  claim  that 
her  interest  in  the  land  did  not  pass  by 
the  sale.  Staser  v.  Gaar,  Scott  &  Co.  [Ind.] 
79  N.  E.  404.  Facts  held  not  to  estop  wife 
from  asserting  her  dower  right  against 
husband's  grantee.  Stevens  v.  Wooderson, 
38  Ind.  App.  617,  78  N.  E.  681. 

26.  Under  Ky.  St.  1903,  widow's  death  ex- 
tinguishes dower  interest.  Cain's  Admr.  v. 
Kentucky  &  Indiana  Bridge  &  R.  Co.,  30  Ky. 
L.  R.   593,  99  S.   W.   297. 

27.  Laws  1895,  pp.  185,  186.  Chrisman  v. 
Lindeman,  202  Mo.  605,  100  S.  W.  1090.  Un- 
der Rev.  St.  1899,  §§  2933,  3620,  3621  (Am. 
St.  1906,  pp.  1690,  2039,  2042),  where  a  widow 
is  vested  with  a  homestead  on  the  death  of 
her  husband  (that  being  all  the  real  estate 
of  which  he  died  seized),  there  is  no  merger 
of  the  homestead  and  dower  interests,  and 
the  widow  upon  remarriage  does  not  lose 
her  dower     Id. 

28.  See  7  C.  L.  1200. 

29.  Wilson  V.  Wilson   [Utah]    89  P.   643. 

30.  Wilson  v,  Wilson  [Utah]  89  P.  643. 
The  wife  cannot  complain,  however,  of  a 
conveyance  at  such  time  and  without  her 
knowledge  of  lands  which  the  husband  held 
merely  as  trustee.     Id. 

31.  Stasar  v.  Gaar,  Scott  &  Co.  [Ind.] 
79  N.   E.   404.     Where  land  In  partition  pro- 


9  Cnr.  Law. 


DOWER  §  6. 


1015 


§  5.  Assignment  of  dower  and  money  a u-ards:-"-— The  measure  of  the  dower 
interest  to  which  the  widow  is  entitled  is  generally  determined  by  statute.^^  The 
assignment  of  dower  mnst  be  made  according  to  the  statute  in  force  at  the  time  of 
the  death  of  the  husband,^*  except  as  against  the  existing  rights  of  third  persons  in 
the  lands  of  the  husband,  acquired  by  contract,  in  which  case  the  assignment  must 
be  made  under  the  law  in  force  at  the  time  of  the  contract.^^  The  exception  does 
not  cover  a  judgment  lien  which  is  a  creation  of  statute  and  not  of  contract.^^  The 
interest  of  the  widow  is  in  the  land  itself,  to  be  apportioned  to  her  out  of  each 
specific  parcel."  This  rule  is  sometimes  modified  by  statute.^s  In  Kentucky  the 
widow  is  entitled  to  one-third  of  rents  and  profits  of  her  husband's  real  estate  from 
his  death  until  dower  is  assigned,  or  until  her  death  if  she  dies  before  assignment.^"* 
The  effect  of  assignment  is  to  change  the  widow's  inchoate  right  into  a  vested 
estate.*"  The  right  to  have  dower  assigned  ends  at  the  death  of  the  widow."  The 
return  of  commissioners  laying  out  dower  is  not  admissible  as  tending  to  show  title 
in  the  estate  of  the  deceased  husband  as  against  persons  who  were  neither  parties 
nor  privies  to  such  assignment.*^ 

§  6.  Remedies  and  procedure^^ — The  jurisdiction  to  determine  the  right  of  a 
widow  to  dower  in  the  property  of  her  bankrupt  husband,  deceased  during  the 
pending  of  proceedings  under  the  bankruptcy  act,**  is  exclusively  in  the  Federal 
district  court  of  the  state  of  the  bankrupt's  residence.*^  Where  administration  of 
husband's  estate  is  pending  in  the  probate  court,  notice  of  application  for  dower 


ceedings,  the  wife  of  one  of  the  cotenants 
Is  entitled,  under  Act  1875,  p.  178,  c.  123,  §  1, 
Burn's  Ann.  St.  1901,  §  2669),  as  against  his 
judg-ment  creditors,  to  such  partition  of 
the  proceeds  of  the  sale  as  is  equivalent  to 
her  dower.  Id.  Stasar  v.  Gaar,  Scott  &  Co., 
88  Ind.  App.   696,   78   N.  E.   987. 

32.  See    7    C.    L.    1200. 

33.  Under  Laws  1896,  c.  547,  p.  584,  §  170, 
widow  is  entitled  to  a  third  "of  all  the  lands 
whereof  her  husband  was  seized  of  an  es- 
tate of  Inheritance,  at  any  time  during  the 
marriage."  Brown  v.  Brown,  117  App.  Div. 
1S9,  102  N.  Y.  S.  291.  Kirby's  Dig.  §  2709, 
providing  that  if  husband  dies  leaving 
widow  and  "no  children"  w^idow  shall  be 
endowed  of  one-half  of  personal  estate  as 
against  collateral  heirs,  does  not  apply 
where  husband  leaves  no  children  but  does 
leave  a  grandchild.  Britton  v.  Oldham,  80 
Ark.  252,  96  S.  W.  1056.  Code  1896,  §  1506, 
construed  in  connection  with  §§  1505,  1507, 
and  1462,  does  not  deny  dower  to  a  widow 
whose  husband  dies  without  lineal  descend- 
ants, where  the  widow  at  his  death  pos- 
sesses a  statutory  separate  estate  greater 
in  value  than  her  dower  interest,  but  of  less 
value  than  the  personal  estate.  The  restric- 
tion of  §  1507,  however,  applies  in  such  case, 
and  the  widow  will  only  be  allowed  so  much 
as  will,  when  added  to  the  value  of  her  sep- 
arate estate,  equal  the  value  of  her  esti- 
mated dower  interest  and  distributive  share. 
Guice  V.  Gulce  [Ala.]  43  So.  199.  Rev.  St. 
1899,  §  3621,  diminishing  dower  by  amount 
of  Interest  of  widow  in  homestead,  has  no 
application  where  widow  elects,  In  lieu  of 
dower,  to  take  child's  portion  under  §  2944. 
Quail  V.  Lomas,  200  Mo.   674,   98  S.  W.  617. 

34.  Davidson  v.  Richardson  [Or.]  89  P. 
742.  In  an  action  for  the  establishment  of 
dower  the  calculation  of  the  dower  interest 
by  the  law  in  force  at  the  time  is  not  ren- 
dered incorrect  by  the  subsequent  repeal  of 
such  law  by  a  statute  which  diminishes  the 


dower     interest.     Dougherty     v.     Dougherty, 
204  Mo.    228,    102   S.   W.    1099. 

35.  Davidson  v.  Richardson  [Or.]  89  P. 
742.  Where  husband  conveys  lands  with- 
out wife's  consent,  the  measure  of  her  in- 
terest therein  after  his  death  is  determined 
by  the  Jaw  in  force  at  the  time  of  the  con- 
veyance. Hilton  V.  Thatcher,  31  Utah,  360, 
SS  P.  20;  In  re  Park's  Estate,  31  Utah,  255, 
87  P.   900. 

36.  Davidson  v.  Richardson  [Or.]  89  P. 
742.  The  fact  that  the  lien  is  based  upon 
a  confession  of  judgment  as  the  considera- 
tion for  a  loan  does  not  make  it  a  creation 
of  contract.     Id. 

37.  In  re  Park's  Estate,  31  Utah,  255,  87 
p.  900.  She  cannot  have  the  value  of  such 
interest  set  apart  to  her  out  of  her  hus- 
band's   estate.     Id. 

38.  Under  Revisal  1905,  §  3084,  where 
husband  conveys  portions  of  his  land  for 
valuable  consideration  without  joinder  of 
wife,  the  purchasers  may  require  that  dower 
be  allotted  out  of  lands  descended  if  there 
be  sufficient  for  the  purpose.  Harrington 
V.  Harrington,  142  N.  C.  517,  55  S.  E.   409. 

39.  Ky.  St.  1903,  §  2138.  Cain's  Admr.  v. 
Kentucky  &  Indiana  Bridge  &  R.  Co.,  30  Ky. 
L.   R.   593.   99   S.  W.   297. 

40.  Fishel  v.  Browning  [N.  C]  58  S.  E. 
759;  Francis  v.  Sandlin  [Ala.]  43  So.  828; 
Munsey  v.   Hanly    [Me.]    67  A.   217. 

41.  This  is  the  rule  under  Ky.  St.  1903, 
§  2132.  Cain's  Admr  v.  Kentucky  &  Indi- 
ana Bridge  &  R.  Co.,  30  Ky.  L.  R.  593,  99  S. 
W.   297. 

42.  Whitehead  v.  Pitts,  127  Ga.  774,  56 
S.  E.   1004. 

43.  See  7  C.  L.  1200. 

44.  Act  July  1,  1S98,  c.  541,  30  Stat.  548 
(U.   S.   Comp.   St.   1901,   p.   3424). 

45.  In  this  case  dower  was  cleimed  In 
lands  located  in  a  state  other  than  that  of 
the  bankrupt's  residence.  Hurley  v.  Devlin, 
151   F.    919. 
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may  be  given  as  well  before  as  after  tlie  filing  of  the  application.*^  The  widow  may 
sue  upon  the  bond  of  her  husband's  administrator  for  his  failure  to  pay  her 
dower.*^  Where  the  interest  conferred  upon  the  widow  by  statute  is  not  an  inheri- 
tance, she  may  maintain  ejectment  against  one  unlawfully  in  possession.**  As  to 
whether  a  widow  is  entitled  to  bring  an  action  to  protect  her  interest  against  a 
trespasser  prior  to  assignment  of  dower,  there  is  some  conflict  of  authority.*^ 
Wliere  the  widow  did  not  join  in  an  assignment  for  the  benefit  of  credtors,  she 
may  maintain  a  common  law  action  of  dower  against  a  purchaser  from  the  as- 
signee.^** In  an  action  to  have  the  dower  interest  set  off,  the  petition  must  allege 
facts  showing  the  widow's  right.^^  The  mode  of  trying  the  issue  in  an  action  for 
admeasurement  of  dower  is  determined  by  statute.^^  Where  the  record  of  the  pro- 
bate court  is  silent  as  to  notice  of  application  for  dower,  the  presumption  is  that  it 
was  duly  given.^^  An  adjudication  of  the  probate  court  allowing  dower  is  conclu- 
sive in  any  subsequent  suit  as  to  any  defenses  which  might  have  been  but  were  not 
set  up."  The  statute  of  limitations  runs  against  an  action  of  ejectment  by  a  widow 
to  recover  her  statutory  interest  from  the  date  of  her  husband's  death." 

Drains;  Deugs;  Dbuggists;  Drunkenness,  see  latest  topical  index. 

DUEHNG."* 

Due  Process;  Duplicitt,  see  latest  topical  index. 

DURESS." 

Duress  is  the  unlawful  constraint  of  one's  will  under  which  he  executes  a  con- 
tract "^^  or  surrenders  rights  or  property,^®  and  may  be  brought  about  either  by  the 


40.  Briggs  V.  Manning,  80  Ark.  304,  97 
S.  W.   289. 

47.  "Where  sheriff  gives  bond  as  adminis- 
trator under  Kirby's  Dig.  §  257,  widow  in 
proceeding  against  him  for  failure  to  pay 
dower  must  exhaust  her  remedies  on  such 
bond  before  having  recourse  on  his  official 
bond  as  sheriff,  and  if  she  is  a  surety  on 
former  bond  she  cannot  recover  on  latter. 
Briggs  V.  Manning.  80  Ark.  304,  97  S.  W.  289. 

48.  Widow  claiming  under  Gen.  St.  1901, 
§  2510,  may  maintain  ejectment  against  one 
in  possession  whose  title  was  acquired  by 
a  fraudulent  conspiracy  entered  into  with 
the  husband  to  defraud  her  of  her  interest. 
McKelvey  v.  McKelvey   [Kan.]   89  P.  663. 

49.  In  Maine  it  has  been  held  that  she 
cannot  prior  to  assignment  maintain  tres- 
pass quare  clausum  for  an  injury  to  the  land 
(Munsey  v.  Hanly  [Me.]  67  A.  217),  but  in 
Michigan  it  has  been  held  that  she  may  sue 
to  enjoin  a  trespass  without  waiting  for  as- 
signment and  without  joining  the  other  ten- 
ants (Delaney  v.  Manshum,  146  Mich.  525, 
13   Det.   Leg.   N.   876,   109  N.  W.   1051). 

50.  McFadden  v.  McFadden,  32  Pa.  Super. 
Ct.   534,  discussing  procedure  in  such  actions. 

51.  In  action  to  have  dower  set  off  in 
lands  In  which  husband  had  an  equitable 
estate,  in  assignment  of  which  by  him  widow 
did  not  join,  petition  must  allege  that  de- 
fendants were  purchasers  with  notice  of 
plaintiff's  claim.  Hutchinson  v.  Olberdlng 
[Iowa]  112  N.  W.  647. 

62.  Xction  for  admeasurement  of  dower 
is  governed  by  Code  Civ.  Proc.  §  275,  under 
which  court  may  order  whole  issue  or  any. 


specific  question  of  fact  involved  therein  to 
be  tried  by  a  jury,  or  may  refer  it  as  pro- 
vided in  §§  292  and  293.  Frierson  v.  Jen- 
kins,  75  S.  C.   471.   55   S.   E.  890. 

53.  Briggs  v.  Manning,  80  Ark.  304,  97  S. 
W.   289. 

54.  And  this  whether  such  subsequent 
suit  Is  founded  on  the  same  or  a  different 
cause.  Briggs  v.  Manning,  80  Ark.  304,  97 
S.  W.  289.  Adjudication  as  to  amount  of 
liability  of  administration  to  widow  for 
dower  is  conclusive  against  his  sureties  in 
action  on  his  bond.     Id. 

55.  McKelvey  v.  McKelvey  [Kan.]  89  P. 
663. 

.50.  No  cases  have  been  found  for  this 
subject  since  the  last  article.  See  3  C.  L. 
1147. 

57.  See   7  C.  L.   1201. 

58.  Seaman  wrongfully  discharged  not 
hound  by  receipt  in  full  of  all  claims  ex- 
acted before  he  could  get  his  wages,  where 
he  !iad  no  means  to  obtain  legal  redress. 
Caffyn  v.  Peabody,  149  F.  294.  Evidence 
held  to  show  that  wife's  signature  was  not 
obtained  by  coercion  or  threats  of  a  mort- 
gagee, but  rather  under  coercion  from  her 
husband  of  which  mortgagee  was  ignorant. 
r.ong  V.  Branham,  30  Ky.  L.  R.  552,  99  S.  W, 
271.  Officer's  certificate  of  acknowledgment 
could  not  be  collaterally  impeached.  Id. 
Evidence  insufficient  to  show  that  oil  lease 
was  oxpcutod  undor  duress.  Jennings-Hey- 
wood  Oil  Syndicate  v.  Houssiere-LatreiUe 
(,)il  Co.    [La.]    44  So.   481. 

59.  Transaction  whereby  a  partner  was 
induced  to  surrender  a  horse  and  buggy  on 
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unlawful  confinement  of  one's  person «"  or  detention  of  one's  property ,«i  or  by 
persuasions  and  importunities ;  '^  but  a  threat  of  arrest  or  prosecution  is  not  duress 
unless  one  is  charged  with  having  committed  an  act  constituting  a  crime  or  misde- 
meanor/3  and  a  mere  threat  to  institute  a  civil  action,«*  or  the  imposition  of  condi- 
tions for  foregoing  enforcement  of  legal  rights,  does  not  amount  to  duress.^"*  One 
may  plead  duress  by  threat  to  prosecute  though  he  be  guilty,  where  the  offense  does 
not  relate  to  nor  injure  the  threatening  party.«»  Money  paid  under  duress  may  be 
recovered  "  in  the  absence  of  waiver.««  A  plea  of  duress  must  set  out  facts  suffi- 
cient to  show  duress  in  law,«»  and  the  evidence  must  establish  the  duress  as  alleged."^" 
Where  the  only  issue  submitted  to  the  jury  is  whether  a  deed  was  procured  by ''force 
and  threats,  evidence  of  the  value  of  the  property  or  the  consideration  paid  is  im- 
material.'^^ 

Dying  Declakations,  see  latest  topical  index. 


EASEMENTS. 


§  1.  Nature    and    Creation    (1017). 

§  2.  Location,  Maintenance,  and  Extent  of 

night  (1022). 

§  3.  Transfer  and  Asslg^nment   (1023). 


§  4.     Extinguishment    and   Revival    (1024). 

§  5.  Interference  with  Easements  and 
Remedies  and  Procedure  in  Respect  Thereto 
(1025). 


This  topic  excludes  public  easements,''^  mutual  rights  in  boundary  fences  ^^  and 
party  "walls," '^*  easements  of  drainage,"  and  of  lateral  and  subjacent  support,^* 
•and  easements  affecting  particular  kinds  of  property.^^ 

§  1.     Nature  and  creation.''^ — An  easement  is  a  right  to  use  the  land  of 


representation  of  copartner  that  stock  could 
not  pay  debts,  and  through  fear  of  prosecu- 
tion for  having  withdrawn  partnership 
funds,  held  Invalid.  Greenwell  v.  Negley 
[Ky.]    101   S.  "W.    961. 

60.  Action  of  a  county  In  compelling  one 
to  pay  an  illegal  license  tax  in  order  to  pro- 
cure his  release  from  custody  for  failure  to 
pay  it.  Wheeler  v.  Plumas  County,  149  Cal. 
782,   87  P.  802. 

61.  Evidence  held  not  to  show  duress  of 
goods  left  with  a  tailor  to  be  made  into 
•coats,  there  being  no  pressing  need  for  the 
coats  nor  any  showing  that  detention  would 
result  in  damage,  or  as  to  when  work  was 
to  be  completed.  Siegel  v.  Arken,  104  N.  Y. 
S.    778. 

62.  Evidence  of  importunities  of  friends 
and    spiritual    advisers    of    person    of    weak 

mind  held  to  show  that  a  deed  wis  given 
under  duress.  Birdsall  v.  Leavitt  [Utah]  89 
P.  397. 

63.  Threat  of  prosecution  for  driving  a 
horse  beyond  agreement.  Bond  v.  Kidd,  1 
Oa.  App.   798,  57    S.   E.    944. 

64.  Threat  to  bring  suit  to  cancel  con- 
tract for  purchase  of  land  unless  holder 
would  accept  a  lease  surrendering  all  rights 
under  the  contract  held  not  duress.  Cham- 
bers V.  Irish,  132  Iowa,  319,  109  N.  W.  787. 
Mere  threat  to  foreclose  landlord's  lien  by 
attaching  property  in  tenant's  possession 
not  duress  rendering  tenant's  payment  in- 
voluntary. Paulson  V.  Barger,  132  Iowa, 
547,   109  N.   W.   1081. 

65.  Threat  to  enforce  payment  of  ma- 
tured notes  unless  defendant  would  agree 
to  cancel  a  certain  contract  and  give  an- 
other note  held  not  duress.  Lilientlial  v. 
George  Bechtel  Brew.  Co.,  118  App.  Div.  205, 
102  N.  Y.  S.   1051. 


66.  Defense  to  note  obtained  by  threat  to 
prosecute  for  making  false  affidavit.  Thomp- 
son V.  Hicks  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  669,  100  S.  W.  357. 

67.  Money  deposited  for  support  of  wife 
under  duress  of  judicial  decree  procured  by 
fraud.  Colon  v.  Hebbard,  105  N.  Y.  S.  805. 
See  Implied  Contracts,  8  C.  L.  155. 

68.  Payment  of  a  note  obtained  under 
duress  waives  the  duress,  and  the  money 
paid  cannot  thereafter  be  recovered.  Lillen- 
thal  V.  George  Bechtel  Brew.  Co.,  118  App. 
Div.   205.   102  N.   Y.   S.   1051. 

69.  That  notes  were  given  through  fear 
of  prosecution  "on  some  pretended  charge 
or  crime  which  defendant  had  not  commit- 
ted" held  insufflclent.  Bond  v.  Kldd,  1  Ga. 
App.  798,  57  S.  E.  944.  Plea  must  connect 
plaintiff  with  the  alleged  duress.  Jennings- 
Heywood  Oil  Syndicate  v.  Houssiere-La- 
treille  Oil  Co.  [La.]  44  So.  481. 

70.  Evidence  insuflicient  to  sustain  alle- 
gations that  defendants  were  married  and 
that  the  duress  was  brought  about  by  co- 
defendant.  Claxton  v.  Lovett  [Ga.]  58  S.  E. 
830. 

71.  Bartek  v.  Kolacek  [Tex.  Civ.  App.]  17 
Tex.   Ct.  Rep.   100,   99   S.   W.   114. 

72.  See  Dedication,  9  C.  L.  939;  Hlghwtys 
and  Streets,  8  C.  L.  40;  Navigable  Waters, 
8  C.  L.  1083. 

73.  See  Fences,  7  C.  L.  1654. 
See  Party  Walls,   8  C.  L.  1284. 
See  Waters  and  Water  Supply,  8  C.  L. 


74. 
75. 

2262. 
76. 
77. 


See   Adjoining   Owners,   9   C.    L.    28. 
See  Mines   and   Minerals,   8   C.   L.   985; 
Waters  and  Water  Supply,  8  C.  L.  2262,  and 
like  topics. 

78.     See  7  C.  L.  1203. 
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another  '®  for  a  special  piirpose.^^  An  easement  is  distinguished  from  a  license  in 
that  it  is  an  interest  in  land,^^  and  hence  it  cannot  be  created  by  parol  grant.^^  It 
may  be  acquired  by  grant,^^  dedication/*  estoppel,"  eminent  domain/®  or  prescrip- 
tion which  presupposes  a  grant.^''  Several  consistent  easements  may  exist  in  the 
same  land.^^    If  the  beneficiary  exercises  the  use  of  a  personal  right,  the  easement  is 


70.  No  prescriptive  rights  can  accrue 
while  both  the  dominant  and  servient  tene- 
ments are  owned  by  the  same  person.  "Wells 
V.  Parker  [N.  H.]  66  A.  121;  Schmidt  v.  Brown, 
226   111.   590.   80   N.   E.    1071. 

SO.  Right  to  build  a  reservoir  and  collect 
therein  and  withdraw  therefrom  water  (Sked 
v.  Pennington  Spring  Water  Co.  [N.  J.  Eq.] 
fE:65  A.  713),  and  right  to  draw  all  the  water 
from  a  spring,  is  only  an  easement  (Id.).  Strip 
of  land  under  eaves  of  barn  held  by  adverse 
possession  not  under  easement.  Weeks  v. 
Upton,  99  Minn.  410,  109  N.  W.  828.  The  right 
to  use  the  space  in  a  mine  from  which  the 
minerals  have  been  removed  (the  grant  being 
the  mineral  under  the  land)  for  the  trans- 
portation of  minerals  from  other  mines  is  not 
an  easement  Moore  v.  Indian  Camp  Coal  Co., 
75  Ohio  St.  493,  80  N.  E.  6.  Dumping  waste 
from  plaster  quarry  on  plaintiff's  land  re- 
strained on  ground  that  there  was  no  neces- 
sity for  it.  White  v.  Lansing,  103  N.  T.  S. 
1040. 

81.  Grant  of  right  to  lay  pipes  held  to 
give  an  irrevocable  interest.  Standard  Oil 
Co.  v.  Buchi   [N.  J.  Eq.]    66  A.   427. 

Easement:  Right  to  use  land  for  newspaper 
office  not  a  mere  license.  Frederic  v.  Mayers, 
89  Miss.  127,  43  So.  677.  An  alley  established 
by  adjoining  landowners,  one-half  on  each 
lot,  for  mutual  convenience  is  an  easement, 
not  a  license.  Jensen  v.  Showalter  [Neb.] 
113  N.  W,  202.  "Privilege  of  free  access  and 
use  of  the  waters  of  a  certain  mineral  spring 
nearby"  is  an  easement.  Rittenhouse  v. 
Swango,  30  Ky.  L.  R.  145,  97  S.  W.  743.  An 
appurtenant  profit  a  prendre  to  take  gravel 
given  for  a  consideration  is  regarded  as  an 
easement,  not  a  license.  Hopper  v.  Herring 
[N.   J.   Law]    67    A.    714. 

License:  Grant  of  right  of  way  held  to  be 
license  only  and  revocable.  McBride  v.  Blair 
[Iowa]  112  N.  W.  169.  Unrecorded  paper  not 
under  seal  granting  use  of  alley  is  a  license 
and  Ineffectual  against  a  later  registered 
deed  of  the  locus.  Tise  v.  Whitaker-Harvey 
Co.,   144   N.   C.   507,  57   S.   E.   210. 

82.  Whether  an  agreement  is  to  operate 
as  a  license  or  the  basis  for  a  claim  of  right 
depends  primarily  upon  the  language  of  the 
parties.  Where  the  language  purports  to 
give  a  right  of  way  and  the  use  is  continued 
under  claim  of  right  for  twenty  years,  an 
easement  is  gained.  Schmidt  v.  Brown,  226 
111.  590,  80  N.  E.  1071;  Jensen  v.  Showalter 
[Neb.]  113  N.  W.  202;  Gyrav.  Windier  [Colo.] 
91  P.  36;  Lechman  v.  Mills  [Wash.]  91  P.  11. 
Uninterrupted  possession  under  a  parol  grant, 
treated  as  passing  an  estate,  mav  be  deemed 
to  exist  under  a  claim  of  right  with  the 
knowledge  of  the  owner  (Wells  v.  Parker 
[N.  H.]  66  A.  121),  and  it  Is  a  question  of 
fact  for  the  Jury  (Id.).  License  to  use  alley 
only  estops  licensee  from  denying  landlord's 
title  during  existence  of  license.  Tise  v. 
Whitaker-Harvey  Co.,  144  N.  C.  507,  57  S.  B. 
210. 

S3.     Where  a  declaration  by  owners  of  land 


abutting  on  a  private  way  reciting  that  the 
land  occupied  by  said  way  was  set  apart  for- 
ever "twenty-four  feet  wide,  as  a  private 
way  for  all  present  and  future  abutters 
thereon,"  and  deeds  were  given  granting  a 
"right  to  pass  and  repass  at  pleasure  over 
any  part  of  said  private  way,  twenty-four 
feet  wide  adjoining  the  premises,"  conveyed, 
an  easement  was  granted.  Gray  v.  Kelley 
[Mass.]  80  N.  E.  651.  The  right  in  highways 
whicla  individuals  and  the  public  may  acquire 
by  long  use  or  dedication  may  also  be  ac- 
quired by  grant,  express  or  implied.  Bent 
v.  Trimboli,  61  W.  Va.  509,  56  S.  E.  881. 
Grant  of  land  calling  for  a  street  gives  the 
grantee  an  easement  of  way.  Andreas  v. 
Steigerwalt,  29  Pa.  Super.  Ct.  1. 

84.  Map  showing  street  construed  to  dedi- 
cate a  way  50  feet  in  width  over  locus.  El- 
liot V.  Atlantic  City,  149  F.  849.  Evidence 
of  dedication  and  acceptance  by  more  than 
30  years'  use  by  the  public  of  highway 
under  U.  S.  Rev.  St.  §  2477  (U.  S.  Comp.  St. 
1901,  p.  1559),  granting  a  right  of  way  for 
construction  of  highways  over  public  lands 
not  reserved  for  public  uses.  Van  Wanning 
V.  Deeter  [Neb.]  110  N.  W.  703.  The  rule 
of  law  as  to  easements  by  dedication,  where 
lots  are  bounded  on  a  street  or  described  by 
reference  to  a  map  on  which  streets  are 
shown,  is  a  rule  of  presumption  resting  on 
an  implied  grant  or  reservation  and  vanislies 
when  deed  indicates  a  contrary  intention. 
Lewisohn  v.  Lansing  Co.,  104  N.  Y.  S.  543, 
afg.  51  Misc.  274,  100  N.  T.  S.  1077.  There 
being  no  express  reservation  and  fee  of 
street  being  granted,  no  easement  was  in- 
tended to  be  conveyed.  Id.  Evidence  held 
insufficient  to  establish  a  dedication.  Canton 
Co.  of  Baltimore  v.  Baltimore  [Md.]  67  A.  274. 
Where  the  sea  eats  away  land  witliin  the 
lines  of  a  street  as  dedicated  and  later  the 
land  is  formed  again  by  accretion,  such  new 
land  is  subject  to  the  easement.  Elliot  v. 
Atlantic  City,  149  F.  849.  See,  also,  Dedica- 
tion, 9  C.  L.  939. 

85.  One  who  is  a  party  to  a  sale  of  land 
which  had  exercised  an  easement  and  who 
shortly  before  tlae  sale  had  acquired  the  serv- 
ient land  is  estopped  to  deny  such  easement 
to  the  purchaser.  Livengood  v.  Stauffer,  31 
Pa.  Super.  Ct.   495. 

86.  See,  also,  Eminent  Domain,  7  C.  L. 
1276.  The  right  of  easement  of  one  railroad 
to  a  right  of  way  across  another  railroad  is 
necessarily  implied  from  its  very  creation. 
Shreveport  Trac.  Co.  v.  Kansas  City  S.  &  C. 
R.   Co.    [La.]    44    So.    457. 

87.  Burke  v.  Manhattan  R.  Co.,  105  N.  T.  S. 
828. 

88.  Easements  in  street  In  favor  of  both 
landlord  and  tenant.  Goldstrom  v.  Inter- 
borough  Rapid  Transit  Co.,  115  App.  Div.  323, 
100  N.  T.  S.  911.  Right  to  erect  telephone 
and  telegraph  poles  may  be  granted  on  a 
railroad  right  of  way  under  Rev.  St.  1899,  c. 
12,  art.  6,  §  1252  [Ann.  St.  1906,  p.  1028],  and 
c.    12,   art.    7,    §   1272    [Ann.   St.   1906,   p.   1044]. 
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in  gross,^^  but  if  enjoyed  as  owner  of  another  piece  of  land,  it  is  appurtenant.^^  The 
owner  of  property  abutting  on  a  public  ^^  or  private  street  has  an  easement  of 
view,  air,  light,  and  access  therein.^- 

A  grant  ^^  will  be  construed  in  the  light  of  the  intended  purpose,^*  and  to  effect- 
uate the  intention  of  the  parties  as  shown  by  surrounding  circumstances.^®  The 
word  "heirs"  is  essential  to  the  creation  of  an  easement  in  perpetuity,^®  where  the 
owner  of  two  pieces  of  land  so  arranges  and  uses  them  as  to  create  a  quasi  easement, 
or  sale,  mortgage,®"  or  lease  of  either  gives  rise  to  an  easement  of  implied  grant  in 
favor  of  the  other,®^  if  apparent  ^®  and  reasonably  necessary.^  Such  easement,  how- 
ever, will  be  implied  more  readily  ^  and  interpreted  more  favorably  to  the  grantee 
than  to  the  grantor.^    The  use  of  such  easement  must  be  reasonable.* 


American  Tel.  &  T.  Co.  v.  St.  Louis,  etc.,  R. 
Co.,  202  Mo.  656,  101  S.  W.  576. 

89.  Grant  of  right  of  fishery  held  to  be  in 
gross.  Mallet  v.  McCord,  127  Ga.  761,  56  S. 
E.  1015.  A  grant  under  seal  for  a  con- 
sideration of  a  right  to  lay  pipes  to  transport 
petroleum  within  defined  limits  is  not  a  mere 
easement  in  gross.  Standard  Oil  Co.  v.  Buchi 
[N.   J.   Eq.]    66  A.   427. 

90.  Held  to  be  appurtenant:  Right  of  way 
in  a  street  shown  on  plan  on  which  lots  sold 
abuts  is  appurtenant  to  the  lot.  Poole  v. 
Greer  [Del.]  65  A.  767.  Right  of  way  ac- 
quired by  implication  or  dedication.  Bliss  v. 
Mayer,  54  Misc.  119,  103  N.  Y.  S.  1077.  Pri- 
vate easements  of  access,  light,  air,  and  view. 
V\'illiams  v.  Los  Angeles  R.  Co.,  150  Cal.  592, 
89  P.  330;  Mitchell  v.  Reid,  118  Anp.  Div.  641. 
103  N.  Y.  S.  806;  Lewisohn  v.  Lansing  Co.,  104 
N.  Y.  S.  543.  Right  of  way.  Schmidt  v. 
Brown,  226  111.  590,  80  N.  E.  1071.  Way  re- 
served. Big  Sandy  R.  Co.  v.  Bays  [Ky.]  102 
S.  T^'.  302.  Profit  a  prendre  to  take  gravel. 
Hopper  V.  Herring  [N.  J.  Law]  67  A.  714. 
Evidence  insufficient  to  establish  right  of 
way  appurtenant  to  land  leased.  Ahern  v. 
Hindman,  101  Minn.  34,  111  N.  W.  734. 

91.  Williams  v.  Los  Angeles  R.  Co.,  150 
Cal.    592,    89    P.    330. 

92.  Grant  of  lot  bounded  on  road  running 
through  grantor's  land,  the  fee  in  the  road 
being  retained,  carries  a  private  easement 
for  street  purposes  of  air,  light,  and  access. 
Lewisohn  v.  Lansing  Co.,  104  N.  Y.  S.  543. 
Private  easement  based  on  purchase  with 
reference  to  map  carries  right  to  have  the 
portion  of  the  street  on  which  lot  border." 
open  at  both  ends.  Reis  v.  New  York,  188 
N.  Y.  58,  80  N.  E.  573.  This  right  is  complied 
with  if  there  is  access  to  a  cross  street  in 
each  direction.  Id.  Held  to  be  an  easement 
of  way  in  favor  of  lot.  In  re  East  17Sth  St. 
in  City  of  N.  Y.  [N.  Y.]  80  N.  E.  1109.  No 
public  easement  in  street  in  favor  of  non- 
abutter  who  has  other  means  of  access  to 
public  way.  Reis  v.  New  York,  188  N.  Y.  58, 
80  N.  E.  573.  No  private  easement  de- 
stroyed, question  of  light  and  air  not  invalid. 
Id. 

93.  See  7  C.  L.  1205. 

94.  Agreement  in  conveyance  to  a  railroad 
of  a  strip  of  land  through  a  farm  that  rail- 
road should  provide  a  suitable  and  conveni- 
ent road  crossing  the  track  construed  to 
grant  a  farm  crossing  only.  Speer  v.  Erie 
R.  Co.    [N.  J.  Err.  &  App.]    65  A.   1024. 

95.  Grant  construed  to  reserve  an  ease- 
ment of  light,  air  and  prospect.     Mitchell  v. 


Reid,  118  App.  Div.  641,  103  N.  Y.  S.  805. 
Provision  in  deed  that  overlapping  Jets  of 
ells  of  adjoining  houses  "are  both  to  remain 
as  they  now  are  with  the  privilege  of  all 
necessary  repairs"  operates  not  to  restrain 
right  to  build  but  to  guard  against  claims 
that  either  jet  was  on  or  overhung  land  of 
either  owner.  Peduzzi  v.  Restulli,  79  Vt. 
349,  64  A.  1128. 

90.  This  rule  is  abrogated  In  New  York  by 
1  Rev.  St.  (1st  ed.)  pt.  2,  c.  1,  p.  748,  tit.  5, 
§  1,  providing  that  words  of  inheritance  shall 
not  be  necessary  to  create  or  convey  an  es- 
tate in  fee.  Schaefer  v.  Thompson,  116  App. 
Div.  775,   102  N.  Y.  S.  121. 

97.  A  mortgage  of  land  and  buildings 
which  extend  upon  and  over  an  adjoining 
strip  owned  by  the  mortgagor  carries  ease- 
ment to  use  the  part  of  the  strip  on  which 
buildings  extend  (Carrigg  v.  Mechanics'  Sav. 
Bk.  [Iowa]  111  N.  W.  329),  and  the  mort- 
gagee is  not  liable  to  pay  rent  for  the  use  of 
the  strip  by  the  building  (Id.).  Implied 
easement  for  permanent  building  extending 
upon  another  lot.  Smith  v.  Lockwood,  100 
Minn.  221,  110  N.  W.  980.  Easement  of  use 
of  watercourse  for  excess  water  used  In  min- 
ing. Hall  v.  Morton,  125  Mo.  App.  315,  102  S. 
W.  570. 

98.  Lease  of  tenement  in  house  carries 
with  it  implied  grant  of  light  and  air  from 
adjoining  land  of  landlord  if  necessary  to  its 
beneficial  use.  Darnell  v.  Columbus  Show 
Case   Co.    [Ga.]    58    S.    E.    631. 

99.  Building  extending  upon  and  over  ad- 
joining strip  if  land.  Carrigg  v.  Mechanics' 
Sav.  Bk.   [Iowa]   111  N.  W.  329. 

1.  Implied  easement  to  extent  necessary 
to  support  of  building.  Carrigg  v.  Mechan- 
ics' Sav.  Bk.  [Iowa]  111  N.  W.  329;  Smith 
V.  Lockwood,  100  Minn.  221,  110  N.  W.  980. 
Lessee  must  show  that  implied  grant  of  light 
and  air  is  a  real  necessity  and  that  other 
lights  cannot  be  obtained  over  his  own  land 
at  reasonable  cost.  Darnell  v.  Columbus 
Show  Case  Co.  [Ga.]   58  S.  E.  631. 

2.  Question  of  fact  where  evidence  was 
conflicting,  assumed  in  favor  of  grantee  to 
support  easement.  In  re  East  178th  St.  in 
City  of  N.  Y.   [N.  Y.]   80  N.  E.  1109. 

3.  Question  of  extent  of  way.  O'Beirne  v. 
Gildersleeve,  116  App.  Div.  902,  102  N.  Y.  S. 
391. 

4.  Right  to  use  watercourse  for  drainage 
in  the  customary  manner  prevailing  in  the 
mining  district  in  which  it  was  situated. 
Hall  V.  Morton,  125  Mo.  App.  315,  102  S.  W. 
570. 
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A  way  of  necessxhj  ^  is  implied  from  the  grant  of  lands  so  situated  as  to  be  ac- 
cessible only  over  other  lands  of  the  grantor.** 

Creation  by  prescription.'' — To  create  an  easement  by  prescription  an  adverse,' 
open/  continuously  hostile  use/''  exclusive  "  under  claim  of  right/-  with  the  knowl- 
edge of  the  fee  owner,  actual  or  constructive/^  must  concur.^*     It  is  not  indispen- 


5.     See  T  C.  L.   1206. 

e.  Rule  applies  whether  transfer  be  vol- 
untary or  involuntary.  Proudfoot  v.  Saffle 
[W.  Va.]    57  S.  E.  256. 

7.  See  7  C.  L.  1206. 

8.  Way,  public  or  private.  Schmidt  v. 
Brown,  226  111.  590,  80  N.  E.  1071.  Possession 
and  uses  of  way  under  parol  grant  is  adverse. 
Id.;  Lechman  v.  Mills  [Wash.]  91  P.  11; 
Gyra  v.  Windier  [Colo.]  91  P.  36.  Adverse 
use  presamed  after  open,  visible,  continuous, 
and  unmolested  use  for  30  years.  Fleming  v. 
Howard,  150  Cal.  28,  87  P.  908;  I^echman  v. 
Mills  [Wash.]  91  P.  11.  Use  by  public  of 
well  defined  road  for  more  than  20  years 
is  evidence  of  adverse  user.  State  v.  Toale, 
74  S.  C.  425,  54  S.  E.  608.  Adverse  posses- 
sion by  actual  inclosure  proved.  Carton  Co. 
of  Baltimore  v.  Baltimore  [Md.]  67  A.  274. 
Casts  the  burden  of  proof  on  party  alleging 
use  was  permissive.  Fleming  v.  Howard, 
150  Cal.  28,  87  P.  908;  Jones  v.  Jones  [Ky.] 
101  S.  W.  980.  Burden  of  showing  that  use 
of  an  alley  established  by  adjoining  land- 
owners, one-half  on  each  lot,  for  mutual 
convenience  was  under  a  license,  not  sus- 
tained. Jensen  v.  Showalter  [Neb.]  113  N. 
W.  202.  No  proof  of  any  permission.  Wal- 
ton V.  Knight  [W.  Va.]  5S  S.  E.  1025.  Bur- 
den not  sustained.  Bryars  v.  Rash  [Ky.]  100 
S.  W.  306.  Burden  of  proving  adverse  pos- 
session is  on  the  defendant.  Wells  v.  Par- 
ker [N.  H.]  66  A.  121.  Connellsville  Gas  Coal 
Co.  V.  Baltimore  &  O.  R.  Co.,  216  Pa.  309,  65 
A.  669.  A  railroad  company  which  takes 
land  without  compensation  cannot  claim 
title  under  the  statute  of  limitations  or  as 
a  prescriptive  easement.  Use  of  spring 
water  not  adverse  in  that  none  was  used 
which  owner  required.  Jobling  v.  Tuttle 
[Kan.]  89  P.  699.  Strip  of  land  under  eaves 
of  barn  was  held  not  by  easement  but 
under  title  gained  by  adverse  possession. 
Weeks  v.  Upton,  99  Minn.  410,  109  N.  W.  828. 
Evidence  insufficient  to  show  an  adverse 
user.  Hofherr  v.  Mede,  226  111.  320,  80  N.  E. 
893;  City  of  Chicago  v.  Gait,  224  111.  421,  79 
N.   E.    701. 

9.  Hofherr  v.  Mede,  226  111.  320,  80  N. 
E.  893.  Roadway  open  to  free  use  for  40 
years.  Schmidt  v.  Brown,  226  111.  590,  80 
N.  E.  1071.  Evidence  showed  a  rise  so  open 
and  notorious  that  It  could  not  have  escaped 
the  notice  of  anyone  seeing  it.  Canton  Co. 
of  Baltimore  v.  Baltimore  [Md]  67  A.  274. 
To  establish  a  prescriptive  right  in  the  pub- 
lic to  pass  over  private  property,  a  certain 
and  well  defined  line  of  travel  which  has  ex- 
isted for  the  statutory  period  must  be 
shown.  Proof  of  occasional  travel  thereon 
to  avoid  ruts  and  bad  places  in  the  highway 
is  insufficient.  City  of  Chicago  v.  Gait,  224 
111.   421,   79  N.   E.   701. 

10.  Hofherr  v.  Mede,  226  111.  320,  80  N.  E. 
893.  Uninterrupted  use  and  one  so  hostile 
and  exclusive  as  to  have  completely  pre- 
vented the  exercise  of  the  right.     Canton  Co. 


of  Baltimore  v.  Baltimore  [Md.]  67  A.  274. 
Evidence  showed  interruptions  in  the  user. 
City  of  Chicago  v.  Gait,  224  111.  421,  79  N.  E. 
701. 

11.  Hofherr  v.  Mede,  226  111.  320,  80  N.  E. 
893.  "Exclusive  use"  means  that  the  right 
to  use  belongs  to  the  user  and  does  not  de- 
pend on  a  like  right  in  others  (Schmidt  v. 
Brown,  226  111.  590,  80  N.  E.  1071),  others  may 
use  a  way  and  yet  the  use  be  exclusive  (Id.). 

12.  Hofherr  v.  Mede,  226  111.  320,  80  N.  E. 
893.  A  user  under  a  contract  void  under  the 
statute  of  frauds  is  a  good  claim  of  right. 
Schmidt  v.  Brown,  226  111.  590,  80  N.  E.  1071. 
The  visible,  open,  continuous,  and  unmolested 
use  of  a  way  for  30  years  raises  presumption 
of  claim  of  right.  Fleming  v.  Howard,  150 
Cal.  28,  87  P.  908.  Such  claim  of  right  must 
be  bona  fideM,  and  when  there  has  been  a 
user  for  the  statutory  period  the  bona  fides  of 
the  claim  is  established.  Walton  v.  Knight 
[W.  Va.]  58  S.  E.  1025.  Mere  user  of  a  way 
for  33  years  but  without  evidence  of  a  claim 
of  right  is  insufficient  to  establish  a  way  by 
prescription  under  Code,  §  3004,  providing 
that  mere  use  of  an  easement  is  not  evidence 
of  a  claim  of  right  which  must  be  established 
by  independent  evidence.  McBride  v.  Blair 
[Iowa]  112  N.  W.  169.  Evidence  insufficient 
to  establish  claim.  City  of  Chicago  v.  Gait, 
224  111.  421,  79  N.  E.  701.  Question  for  the 
jury  whether  use  under  claim  of  right. 
Wells  v.  Parker  [N.  H.]  66  A.  121. 

13.  Knowledge  need  not  be  proved  by  ac- 
tual notice  but  may  be  Inferred  from  cir- 
cumstances. Wells  V.  Parker  [N.  H.]  66  A. 
121.  User  for  10  years  without  more  is  taken 
to  be  with  the  knowledge  and  acquiescence 
of  the  owner  and  prima  facie  gives  the  right. 
Walton  V.  Knight  [W.  Va.]  58  S.  E.  1025. 
Evidence  showed  no  knowledge  by  the  owner 
of  a  continuous  user  in  such  a  way  as  to 
indicate  that  the  public  had  any  right  in  the 
locus.  City  of  Chicago  v.  Gait  224  111.  42, 
79  N.  E.  701.  Express  notice  of  claim  of 
right  required  under  Code,  §  3004.  McBride 
V.  Blair  [Iowa]  112  N.  W.  169.  Recognition 
of  user's  rights  clear.  Schmidt  v.  Brown,  226 
111.  590,   80  N.   E.   1071. 

14.  Evidence  held  insufficient  to  show  the 
creation  of  a  public  way  by  prescription 
under  Laws  1871-72,  p.  675,  §  1,  Laws  18S3,  p. 
137,  and  Starr  &  C.  Ann.  St.  1896,  c.  121,  §  1, 
providing  that  all  roads  used  by  the  public 
as  highways  for  the  periods  prescribed 
therein  should  be  highways.  Village  of 
Peotone  v.  Illinois  Cent.  R.  Co.,  224  111.  101, 
79  N.  E.  678.  An  elevated  road  may  ac- 
quire by  prescription  easements  of  abutting 
owners.  (Goldstrom  v.  Interborough  Rapid 
Transit  Co.,  115  App.  Div.  323,  100  N.  Y.  S. 
911),  and  tlie  intention  of  the  owner  not  to 
dedicate  the  way  is  immaterial  (Id.).  The 
words  "improved  lands"  in  Civ.  Code  1895, 
§  3065,  which  provides  for  a  right  of  way  by 
proscription  by  7  years  uninterrupted  user 
through    improved    lands,    includes    an   entire 
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sable  to  the  existence  and  enjoj'ment  of  an  easement  that  the  dominant  and  ser- 
vient tenements  should  be  contiguous,^^  Xo  prescriptive  rights  can  be  acquired  by 
permissive  use  ^^  or  under  a  license.^^  The  adverse  user  must  continue  for  the 
statutory  period.^^  As  a  prescriptive  easement  presupposes  a  grant/®  it  can  only 
arise  where  a  valid  grant  could  have  been  made  in  the  first  instance.^"  In  Kentucky 
an  easement  in  the  nature  of  a  passageway  along  or  across  a  railway  right  of  way 
cannot  be  acquired  by  prescription.^^ 

Creation  by  estoppel. '^'^ — An  easement  may  be  created  by  estoppel,  as  where  a 
licensor  has  allowed  a  licensee  to  expend  money  and  labor  to  make  use  of  the 
license,^^  or  where  lots  are  sold  with  reference  to  a  plat  or  map  showing  streets.-* 

The  condemnation  of  private  lands  for  private  ways.^^ — A  way  may  be  opened 
by  statute  to  afford  a  private  person  access  to  the  public  highway.^^    A  way  so  opened 


tract  though  only  part  be  cultivated.  Wood- 
land which  adjoins  cultivated  land  Is  not 
"wild  land."  Hopkins  v.  Roach,  127  Ga.  153, 
56  S.  E.  303.  A  right  of  way  by  prescription 
may  be  gained  over  open  and  uncultivated 
land  as  well  as  over  closed  and  cultivated. 
%Yalton  V.  Knight  [W.  Va.]  58  S.  E.  1025. 
Necessary  elements  lacking  to  show  user  of 
spring  water  by  prescription.  Jobling  v. 
Tuttle  [Kan.]  89  P.  699. 

Sasements  by  prescription:  Use  of  land  for 
railroad  for  more  than  30  years.  McCutchen 
V.  Texas  &  P.  R.  Co.,  118  La.  436,  43  So.  42. 
Use  of  land  for  newspaper  office  under  claim 
of  right  under  grant  with  knowledge,  for  20 
years.  Frederic  v.  Mayers,  89  Miss.  127,  43 
So.  677.  Ten  to  twenty  years  adverse  user 
of  alley  between  blocks.  Scott  v.  Dlsliough 
[Ark.]  103  S.  W.  1153.  Easement  to  maintain 
stairway  projecting  into  city  street  gained 
by  20  years'  open,  notorious,  peaceable,  un- 
interrupted adverse  user.  Agnew  v.  Pawnee 
City  [Neb.]  113  N.  W.  236.  User  for  more 
than  20  years  of  land  then  acquired  by  rail- 
T'f^d  for  its  roadbed.  Trustees  of  Cincinnati 
ft^athern  R.  Co.  v.  Slaughter  [Ky.]  104  S.  W. 
2  91.  Continuous  user  of  way  by  public  for 
15  years  under  claim  of  right.  Bryars  v. 
Rash  [Ky.]   100  S.  W.  306. 

15.  But  there  should  be  such  a  connection 
between  the  use  and  the  thing  used  as  to 
suggest  to  a  purchaser  that  the  one  estate  is 
servient  to  the  other.  Jobling  v.  Tuttle 
[Kan.]   89  P.  699. 

16.  See  ante,  this  section.  Use  of  spring 
held  permissive.  Jobbling  v.  Tuttle  [Kan.] 
89  P.  699.  Use  by  public  and  plaintiff  held 
to  be  permissive.  Potter  v.  Magruder,  30  Ky. 
L.  R.  276,  97  B.  "W.  732.  Permissive  use  of 
highway.  Prewitt  v.  HoustonvUle  Cemetery 
Co.    [Ky.]    101   S.  W.  892. 

17.  Right  to  use  surplus  water  from  a 
spring  is  a  mere  license  which  cannot  harden 
Into  a  prescriptive  right.  Jobling  v.  Tuttle 
[Kan.]   89  P.  699. 

18.  Use  uninterrupted  for  40  years.  Can- 
ton Co.  V.  Baltimore  [Md.]  67  A.  274.  No 
prescriptive  right  to  maintain  dam  at  given 
height.  Cobia  v.  Ellis  [Ala.]  42  So.  751.  Ten 
years  sufficient.  Walton  v.  Knight.  [W.  Va.] 
58  S.  B.  1025.  User  for  11  years  insufficient. 
Kern  Island  Irr.  Co.  v,  Bakersfield  [Cal.]  90 
P.    1052. 

19.  Grant  presumed  from  a  tenant  for 
years  In  favor  of  elevated  railway  after  20 
years  adverse  possession.  Burke  v.  Manhat- 
tan R.  Co.,  105  N.  Y.  S.  828.     The  recognition 


by  •elevated  railways  of  the  rights  of  the 
owner  of  property  in  a  street  is  not  a  recog- 
nition of  similar  riglits  by  a  tenant  so  as  to 
rebut  the  presumption  of  a  grant  by  the  ten- 
ant. Id.  Action  by  tenant  for  injuries  to 
his  easement  does  not  interrupt  tlie  running 
of  the  statute  against  tlie  landlord.  Gold- 
strom  V.  Interborougli  Rapid  Transit  Co.,  115 
App.  Div.  S23,  100  N.  T.  S.  911.  Continuous 
use  of  way  as  of  right  for  15  years,  if  un- 
explained, creates  presumption  (Bryars  v. 
Rash  [Ky.]  100  S.  W.  306),  but  only  a  prima 
facie  presumption  which  may  be  repelled 
(Walton  V.  Knight  [W.  Va.]  58  S.  E.  1025>. 
Grant  of  easement  of  way  along  or  across  a 
railway  right  of  way  never  presumed.  Louis- 
ville &  N.  R.  Co.  V.  Smith  [Ky.]  101  S.  W.  317. 

20.  Tenant  for  years  has  an  Interest  in 
street  apart  from  that  of  his  landlord  which 
can  be  transferred.  Burke  v.  Manhattan  R. 
Co.,   105   N.   Y.   S.   828. 

21.  Rule  held  not  to  apply.  Louisville  & 
N.  R.  Co.  v.  Smith  [Ky.]  101  S.  W.  317.  Such 
a  right  may  be  acquired  before  the  railroad 
acquires  its  way,  especially  if  It  does  not 
interfere  with  the  operation  of  the  road. 
Trustees  of  Cincinnati  Southern  R.  Co.  v. 
Slaughter  [Ky.]   104  S.  W.  291. 

22.  See  7  C.  L.  1208. 

23.  Right  Of  way.  Gyra  v.  Windier 
[Colo.]  91  P.  36.  Expenditure  of  money  upon 
a  building  on  land.  Frederic  v.  Mayers,  89 
Miss.  127,   43  So.  677. 

24.  Right  of  way  by  bounding  lot  on 
street  shown  on  map  referred  to.  Bliss  v. 
Maver  54  Misc.  119,  1033  N.  Y.  S.  1077;  Lewis- 
sohn  V.  Lansing  Co.,  104  N.  Y.  S.  543.  Where 
lands  are  platted  and  lots  sold  with  reference 
thereto,  the  purchasers  acquire  appurtenant 
easements  in  streets  shown  thereon  in  which 
lots  abut.     Poole-  v.  Greer  [Del.]   65  A.  767. 

25.  See  7  C.  L.  1208.  See,  also,  Eminent 
Domain  7  C.  L.  1276. 

26.  Under  Rev.  St.  1887,  §  933,  providing 
for  the  opening  of  private  roads,  one  signa- 
ture is  sufficient  to  authorize  board  of  county 
commissioners  to  act.  Latah  County  v.  Has- 
further,  12  Idaho,  797,  88  P.  433.  Under  Rev. 
St.  §  923,  requiring  the  board  to  appoint 
three  viewers,  one  a  surveyor,  the  county 
surveyor  need  not  be  appointed,  but  If  he  Is 
he  must  be  sworn.  Id.  Under  Code  1896. 
§  2497,  the  road  must  be  opened  by  the  ap- 
pljcants  therefor.  Cleckler  v  .Morrow  [Ala.] 
43  So.  784. 
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is  a  public  road,"  but  land  damages  must  be  paid,-^  and  the  road  kept  in  repair  by 
the  persons  for  whose  benefit  the  road  is  established.^*  In  Alabama,  on  appeal  from 
the  county  commissioners,  the  questions  of  necessity  or  reasonable  demand  for  the 
road  are  not  open.^**  The  Georgia  statute  does  not  give  power  to  remove  obstruc- 
tions from  private  ways.^^ 

Natural  easements  ^'^  of  drainage,^^  of  lateral  and  subjacent  support,  exist  in 
favor  of  adjacent  and  surface  owners.^* 

Negative  easements  ^^  may  be  created  by  restrictive  agreements  as  to  the  use  of 
land.^® 

§  2.  Location,  maintenance,  and  extent  of  riglit.^'' — The  extent  and  location 
of  an  easement  are  to  be  ascertained  from  the  terms  of  the  grant,^^  and,  if  general, 
reference  may  be  had  to  the  intended  purpose  and  acts  of  the  parties.^*  A  prac- 
tical location  by  the  parties  will  control.*" 

Mainteiiance.'^'^ 

Extent  of  use.*^ — The  use  to  whTch  an  easement  may  be  put  depends  upon  the 
terms  of  the  grant  *^  and  the  purpose  for  which  it  was  created.**  A  practical  con- 


27.  Rev.  St.  1S87,  §  933.  Public  in  that 
anyone  may  use  it.  Latah  County  v.  Has- 
further,   12  Idaho,  797,   88  P.   433. 

2S.  Landowners  have  appeal  from  board 
of  county  commissioners  to  district  court  if 
aggrieved  by  the  award  and  can  have  a  trial 
de  novo  (Latah  County  v.  Hasfurther,  12 
Idaho,  797,  88  P.  433),  or  they  may  refuse 
to  accept  the  award  and  thus  compel  condem- 
nation proceedings  by  the  county  (Id.). 
Under  Code  of  1896,  §  2450,  the  only  question 
on  appeal  to  circuit  court  is  the  amount  of 
damages.  Cleckler  v.  Morrow  [Ala.]  43  So. 
784. 

39.  Latah  County  v.  Hasfurther,  12 
Idaho,  797,  88  P.  433.  Code  1896,  §  2497. 
Cleckler   v.   Morrow    [Ala.]    43    So.    784. 

30.  Nor  the  question  whether  the  report 
of  the  viewer  shall  be  set  aside.  Bell  v. 
Louisville  Water  Co.,  29  Ky.  L.  R.  866,  96  S. 
W.    572. 

31.  Acts  1904,  p.  252.  Word  "roads"  In- 
terpreted not  to  include  private  ways.  Grif- 
fin V.   Sanborn,   127   Ga.   17,  5€  S.  E.   71. 

32.  See   7    C.   L.    1208. 

33.  See  Waters  and  Water  Supply,  8  C.  L. 
2262. 

84.     See  Adjoining  Owners,   9   C.  L.  28. 
35.     See  7  C.  L.  1209. 

3C  See  Buildings  and  Building  Restric- 
tions, 9  C.  L.  441. 

37.  See  7   C.  L.  1209. 

38.  Where  owners  of  land  laid  out  a  pri- 
vate way  of  a  given  width  and  conveyed  land 
adjacent  to  it  with  a  "right  to  pass  and  re- 
pass at  pleasure  over  any  part  of  said 
private  way  twenty-four  feet  wide,  adjoining 
the  premises"  conveyed,  an  easement  was 
granted  which  entitled  the  grantees  to  have 
the  way  "kept  open  and  unobstructed  to  its 
full  width."  Gray  v.  Kelley  [Mass.]  80  N.  E. 
651.  Easement  of  light,  air,  and  prospect  re- 
served. Mitchell  v.  Reid,  118  App.  Div.  641, 
103  N.  T.  S.  805.  Where  a  passageway  is 
clearly  defined  the  owner  Is  entitled  to  the 
whole  way  and  is  not  confined  to  a  reason- 
able and  convenient  way  within  its  limits. 
Dewlre  v.  Hanley,  79  Conn.  454,   65  A.    573. 

30.  Only  such  a  right  of  way  as  is  reason- 
ably necessary  and  convenient  for  the  pur- 
pose for  which   it  was   created    (O'Belrne  v. 


Gildersleeve,  116  App.  Div.  902,  102  N.  T.  S. 
391),  even  though  way  was  of  a  given  width 
when  easement  was  reserved  and  it  was  to  be 
"forever  kept  open  and  unobstructed"  (Id.). 
Letters  and  plat  used  by  the  parties  at  time 
of  contract  admissible  to  explain  ambiguity 
as  to  actual  location  of  proposed  road.  Bent 
V.   Trlmboli,   61  W.  Va.  509,   56   S.   E.   881. 

40.  Right  of  way  granted  by  deed  was 
pointed  out  by  grantor  as  located  by  a  fence 
and  held  to  have  been  accepted  in  location 
specified.  Peduzzi  v.  Restulli,  79  Vt.  349,  64 
A.  1128.  Possession  taken  and  used  for  12 
years  or  more  under  a  check  for  "two  hun- 
dred dollars,  for  passway,"  held  to  Identify 
passway.    Jones  v.  Jones  [Ky.]  101  S.  W.  980. 

41,  42.     See  7  C.  L.  1209. 

43.  Where  the  grant  of  a  right  to  main- 
tain a  pipe  line  is  within  defined  limits,  the 
laying  of  two  pipes  does  not  fix  the  extent 
of  the  use  and  prevent  laying  a  third  pipe. 
Standard  Oil  Co.  v.  Buchi  [N.  J.  Eq.]  66  A. 
427.  Right  of  way  of  defined  width  to  main- 
tain pipe  line,  with  a  right  to  maintain  a 
telegraph  and  telephone  line,  construed  not 
to  confine  the  right  to  a  noncommercial  line 
for  use  for  the  pipe  line  but  to  be  assignable 
for  use  as  a  commercial  line.  Northeastern 
Tel.  &  T.  Co.  v.  Hepburn  [N.  J.  Eq.]  65  A. 
747.  Word  "with"  in  the  grant  construed  as 
"also"  or  "and."  Id.  An  agreement  that 
a  private  way  "as  now  laid  out  .  .  .  shall  be 
forever  kept  open  and  unobstructed  as  a 
street  .  .  .  for  the  use  and  benefit  of  all 
parties  thereto  their  heirs  and  assigns"  held 
to  give  right  to  exclude  any  one  not  a  party 
to  the  agreement  or  not  serving  some  pur- 
pose   of    the    parties     thereto.       O'Beirne    v. 

I  Gildersleeve,    116  App.   Div.   902,    102  N.    Y.   S. 
I  391.     Grant  construed  to  give  a  farm  crossing 
I  only.     Speer  v.  Erie  R.  Co.  [N.  J.  Err.  &  App.] 
65  A.  1024. 

44.  Lease  of  a  "right  of  way  50  feet  wide 
to  be  used  for  logging  purposes  either  for  a 
road,     flume,    tram    or    in    any    manner    the 

,  party  of  the  second  part  may  decide  upon 
'  as  will  best  meet  their  needs.  In  the  trans- 
j  portation  of  their  logs,"  construed  to  allow 
!  use  of  a  stream  admittedly  within  the  limits 
j  of  the  grant.  Fox  v.  Miller  [C.  C.  A.]  150  F. 
320. 
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struction  of  an  easement  general  in  its  terms  by  exercise  in  a  particular  manner 
fixes  the  extent  of  the  use.*^  The  owner  of  the  dominant  estate  must  so  exercise  his 
rights  as  not  unnecessarily  to  injure  the  servient  tenement.*^  The  owner  of  an  ease- 
ment cannot  materially  increase  the  burden  of  it  upon  the  servient  estate,*^  but 
where  the  limits  of  the  grant  are  clearly  defined,  mere  lapse  of  time  does  not  prevent 
additional  use.**  In  the  absence  of  any  proof  defining  same,  the  court  may  not 
specify  the  width  of  the  right  of  way.*»  A  prescriptive  right  cannot  be  increased  ex- 
cept by  use  for  the  statutory  period. ^° 

§  3.  Transfer  and  assignment.^^ — Appurtenant  easements  are  inseparable 
from  the  land  ^^  and  pass  with  the  conveyance  of  the  dominant  estate  "  without 
special  mention.'*  Easements  in  gross  are  personal  to  the  beneficiary  and  hence  do 
not  pass  with  the  land  with  which  they  are  used,^^  nor  are  they  inlieritable.^*^  An 
easement  cannot  be  granted  or  joined  so  as  to  affect  the  rights  of  a  prior  mortgagee."^ 
A  purchaser  of  the  servient  estate  with  actual  ^*  or  constructive  notice  '^  of  the 


45.  The  rule  is  that  when  a  grant  is  made 
in  terms  so  general  and  indefinite  that  its 
construction  is  uncertain  and  ambiguous,  the 
contemporaneous  acts  of  the  parties  giving  a 
practical  construction  to  it  is  taken  to  be  a 
manifestation  of  the  intention  of  the  parties. 
Sked  V.  Pennington  Spring  Water  Co  [N.  J. 
Eq.]  65  A.  713,  Construction  and  use  of  reser- 
voir for  10  years  deemed  to  fix  the  extent  of 
the  use  and  enlargement  of  easement  en- 
joined. Id.  This  rule  does  not  apply  where 
the  limits  of  the  grant  are  clearly  defined. 
Standard  Oil  Co.  v.  Buchi  [N.  J.  Eq.]  66  A. 
247.  Use  of  a  five  inch  pipe  and  ditches 
and  wooden  culverts  precluded  use  of  six 
inch  pipes  in  place  thereof.  Colegrove  Water 
Co.  V.  Hollywood  [Cal.]  90  P.  1053.  Where 
the  right,  not  definitely  limited  by  grant, 
has  become  fixed  by  the  manner  of  its  use, 
it  cannot  be  enlarged  without  the  consent  of 
the  parties  who  may  be  affected,  under  Civ. 
Code,  §  806,  which  provides  that  the  extent 
of  a  servitude  is  determined  by  the  terms 
of  grant  or  the  enjoyment  by  which  it  is 
acquired.  Kern  Island  Irr.  Co.  v.  Bakersfield 
[Cal.]  90  P.  1052.  Use  of  small  water  ditch 
forbade  enlargement  or  new  ditch  on  a  new 
course.      Id. 

46.  Injunction  to  compel  owner  of  ease- 
ment to  alter  his  use  so  that  the  owner  of 
the  servient  tenement  might  be  able  to  com- 
ply with  the  requirements  of  the  tenement 
house  department  refused.  Bachrach  v.  E. 
Seidenberg,  Stiefel  &  Co.,  54  Misc.  59,  105 
X.  T.  S.  369. 

47.  Easement  to  discharge  surface  water 
through  a  ditch.  Elser  v.  Village  of  Gross 
Point,  223  111.  230,  79  N.  E.  27.  Where  the 
grant  is  to  maintain  a  telephone  line  or  lines 
adding  of  additional  wires  does  not  increase 
the  servitude  beyond  the  scope  of  the  grant. 
Northeastern  Tel.  &  T.  Co.  v.  Hepburn,  [N. 
J.  Eq.]  65  A.  747.  Owner  of  servient  estate 
may  protect  himself  against  improper  dis- 
charge of  surface  water  by  dikes  Thiessen 
v.  Claussen   [Iowa]   112  N.  V>^.  545. 

48.  Injunction  against  laying-  third  pipe 
refused.  Standard  Oil  Co.  v.  Buchi  [N.  J. 
Eq.]   66  A.  427. 

49.  Gyra  v.  Windier   [Colo.]  91  P.  36. 

50.  Use  of  dam  4  feet  high  gave  no  pre- 
scriptive right  to  increase  it  to  7  feet  un- 
less increase  existed  for  more  than  10  years. 
Cobia  V.   Ellis    [Ala.]    42   So.   751. 

51.  See  7  C.  L.  1210. 


52.  Easements  of  air,  light,  and  prospect 
run  with  land  and  pass  by  conveyance. 
Mitchell  V.  Reid,  US  App.  Div.  641,  103  N.  T. 
S.  805.  Reservation  of  right  of  way  if  ap- 
purtenant descends  with  title  to  heirs  (Big 
Sandy  R.  Co.  v.  Bays  [Ky.]  102  S.  W.  302), 
and  subsequent  grantees  (Schmidt  v.  Brown. 
226  111.  590.  SO  N.  E.  1071).  The  right  to  and 
burden  of  an  appurtenant  profit  a  prendre  to 
lake  gravel  passes  to  the  heirs,  devisees,  and 
grantees  of  the  original  owners  of  the  two 
tenements.  Hopper  v.  Herring  [N.  J.  Law] 
67  A.    714. 

53.  Poole  v.  Greer  [Del.]  65  A.  767.  A 
reservation  of  a  right  of  way  is  deemed  a 
grant  and  passes  with  a  conveyance  of  the 
land  "with  appurtenances."  SchaefEer  v. 
Thompson,  116  App.  Div.  775,  102  N.  Y.  S. 
121.  "tt'ay  of  necessity  passes  with  each 
successive  transfer  of  the  title,  whether 
voluntary  or  involuntary.  Proudfoot  v.  Saffle 
[W.  Va.]  57  S.  E.  256.  Easement  of  light, 
air,  and  access  in  street.  Lewisohn  v.  Lans- 
ing Co.,   104  N.  Y.  S.   543. 

54.  Poole  v.  Greer  [Del.]  65  A.  767.  A  con- 
veyance with  all  easements  and  appurtenan- 
ces carries  right  to  quasi  easement.  Carigg 
V.  Mechanics'  Sav.  Bk.  [Iowa]  111  N.  W.  329. 
Stairway  projecting  into  city  street,  ap- 
parent to  an  ordinary  observer  and  naturally 
and  necessarily  belonging  to  the  premises. 
Agnew  v.  Pawnee  City  [Neb.]   113  N.  W.  236. 

55.  Right  of  fishery.  Mallet  v.  McCord, 
127  Ga.  761,  56  S.  E.  1015.  A  grant 
under  seal  for  a  consideration  of  a  riglit 
to  lay  pipes  to  carry  petroleum  within 
defined  limits  is  not  an  easement  in 
gross  and  is  assignable.  Standard  Oil  Co.  v. 
Buchi  [N.  J.  Eq.]  66  A.  427.  Right  of  way 
held  not  to  be  in  gross.  Schmidt  v.  Brown, 
226  111.    590,   80  N.   E.    1071. 

56.  Right  of  fishery.  Mallet  v.  McCord, 
127  Ga.  761,  56  S.  E.  1015. 

57.  In  order  to  cut  off  a  prescriptive  right 
which  has  attached  subsequent  to  a  mort- 
gage, the  owner  must  be  joined  in  the  fore- 
closure action.  Jensen  v.  Showalter  [Neb.] 
113  N.  W.  202. 

58.  A  bona  fide  purchaser  without  actual 
knowledge  who  buys  the  servient  tenement 
from  the  owner  of  both  tracts  takes  free 
from  an  Implied  easement.  Smith  v.  Lock- 
wood,  100  Minn.  221,  110  N.  W.  980.  Actual 
notice  of  rights  in  a  spring.  Rittenhouse  v. 
Swango,  30  Ky.  L.  R.  145,  97  S.  W.  743.     Use 
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EASEMENTS  §  4. 


9  Cur.  Law. 


easement  takes  it  subject  thereto,  and  damages  for  interference  with  it  by  him  will 
be  given.®"  Eights  under  grants  of  rights  of  way  for  pipe  lines,®^  and  telephone  and 
telegraph  lines,  are  assignable.®^  A  bona  fide  assignee  of  an  easement  without  notice 
is  not  bound  by  an  oral  agreement  limiting  the  use.®^ 

§  4.  Extingnisliment  and  revival.^* — By  the  terms  of  a  grant  the  grantor  may 
have  the  right  to  terminate  the  easement  upon  the  happening  of  certain  events.®' 
An  easement  may  be  extinguished  by  adverse  user  ®®  by  the  owner  of  the  servient 
tenement  for  the  statutory  period.®^  An  easement  can  be  renounced,  modified,  or 
extinguished  by  parol. ®^  A  prescriptive  right  of  way  is  not  lost  by  an  occasional 
variation  from  the  definite  route,®''  nor  by  slight  changes  in  the  course.'^"  A  way 
of  necessity  cannot  be  extinguished  so  long  as  the  necessity  exists.''^ 

Ahandonment.'''^ — An  easement  may  be  extinguished  by  abandonment,  but  to 
constitute  an  abandonment  there  must  be  a  nonuser  '®  accompanied  by  an  intent  to 
abandon.'^* 

Merger."^ 

Revival.''^ — An  easement  lost  by  the  encroachment  of  the  sea  and  eating  away 
of  the  land  is  revived  where  land  is  formed  again  by  accretion."  "WTiere  a  new  way 


of  spring  water  without  distinctive  qualities 
to  make  It  apparent  to  a  purchaser  without 
notice  and  lying  in  parol  grant  not  binding 
without  actual  notice.  Jobllng  v.  Tuttle 
[Kan.]  89  P.  699.  Public  way.  Grantor  not 
estopped  by  operative  words  or  covenants 
in  deed  which  included  the  way  from  main- 
taining his  right  therein  as  incident  to  own- 
ership of  another  parcel  of  land.  Tise  v. 
Whitaker  Harvey  Co.,  144  N.  C.  507,  57  S.  E. 
210. 

69.  Settler  on  public  land  over  which 
there  has  been  a  road  in  common  and  gen- 
eral use  for  more  than  30  years  takes  sub- 
ject to  the  public  easement  in  said  road. 
Van  Wanning  v.  Deeter  [Neb.]  110  N.  W.  703. 
Railroad  charged  with  notice  of  prescrip- 
tive right  of  way  over  its  right  of  way. 
Trustees  of  Cincinnati  Southern  R.  Co.  v. 
Slaughter  [Ky.]  104  S.  W.  291.  Purchaser 
held  not  chargeable  wi!th  knowledge  of 
greater  appurtenant  water  right  than  thai 
measured  in  deed  granting  It.  Schmidt  v. 
Olympia  Water,  Light  &  Power  Co.  [Wash.] 
90  P.  212.  The  rule  applies  also  to  a  lessee. 
Darnell  v.  Columbus  Show  Case  Co.  [Ga.] 
58  S.  E.  831.  Purchaser  is  chargeable  with 
an  easement  which  is  discoverable  on  ex- 
amination. Schmidt  V.  Brown,  226  111.  590, 
80  N.  E.  1071.  Obtaining  permission  to  erect 
gates  indicates  full  notice  of  right  of  way. 
Id.  Constructive  notice  of  right  of  way. 
Jones  V.  Jones  [Ky.]   101  S.  W.  980. 

60.  Right  of  way  in  street  appurtenant 
to  abutting  lot.  Poole  v.  Greer  [Del.]  65  A. 
747.  No  estoppel  to  claim  damages  for 
obstruction  of  way  with  notice  of  which  pur- 
chaser Is  chargeable.  Big  Sandy  R.  Co.  v. 
Bays    [Ky]    102   S.  W.   302. 

61.  Standard  Oil  Co.  v.  Buchi  [N.  J.  Eq.] 
66  A  427. 

62.  Northeastern  Tel.  &  T.  Co.  v.  Hep- 
burn   [N.    J.    Eq.]    65    A.    747. 

63.  Not  bound  by  agreement  that  a  tele- 
phone line  should  only  be  used  in  connection 
with  waterworks  plant.  Northeastern  Tel. 
&  T.  Co.  V.  Hepburn    [N.  J.  Eq]   65  A.  747. 

64.  See   7   C.   L.    1210. 

65.  Right  to  use  land  for  newspaper 
office   building   so    long   aa    it   was    used   for 


that  purpose.     Frederic  v.  Mayers,   89   Miss. 
127,   43  So.   677. 

66.  Occupation  of  part  of  way  by  half  of 
a  boundary  wall  for  more  than  15  years 
gives  no  right  to  land  covered  by  adverse 
user.  Dewire  v.  Hanley,  79  Conn.  454,  65  A. 
573. 

67.  Actual  enclosure  of  locus  and  no  use 
allowed  except  by  express  permission. 
Canton  Co.  of  Baltimore  v.  Baltimore  [Md.] 
67  A.  274.  Bed  of  street  fenced  for  50  years. 
Lewisohn    v.    Lansing   Co.,    104    N.    T.    S.    543. 

68.  Easement  to  drain  across  land  by 
means  of  tile.  Dunn  v.  Youmans,  224  111. 
34,  79  N.  E.  321. 

69.  Variation  to  avoid  muddy  or  worn 
places.  Walton  v.  Knight  [W.  Va.]  58  S.  E. 
1025. 

70.  Immaterial  changes  made  without  in- 
tention of  abandoning  the  way.  Trustees 
of  Cincinnati  So.  R.  Co.  v.  Slaughter  [Ky.] 
104  S.  W.  291. 

71.  Proudfoot  V.  Saffle  [W.  Va.]  57  S.  E. 
256. 

72.  See  7  C.  L.  1211. 

73.  Inability  to  use  the  whole  of  way  be- 
cause of  part  of  boundary  wall  on  it  does  not 
constitute  an  abandonment.  Dewire  v.  Han- 
ley, 79  Conn.  454,  65  A.  579.  Nonuser  for  4 
years  insufficient  to  raise  presumption  of 
abandonment.  Agnew  v.  Pawnee  City 
[Neb.]    113   N.   W.    236. 

74.  A  claim  of  ownership  of  fee  of  a 
street  and  user  of  the  land  before  street  is 
opened  does  not  show  an  intent  to  abandon 
easement  for  street  purposes.  Lewisohn  v. 
Lansing  Co.,  104  N.  Y.  S.  543,  overruling 
51  Misc.  274,  100  N.  Y.  S.  1077.  Abandon- 
ment must  be  pleaded  and  proved  and  the 
burden  on  owner  of  servient  estate.  Burden 
not  sustained.  Agnew  v.  Pawnee  City  [Neb.] 
113  N.  W.  286.  A  mere  nonuser  of  an  ease- 
ment for  more  than  20  years  will  not  afford 
conclusive  evidence  of  its  abandonment. 
Canton  Co.  of  Baltimore  v.  Baltimore  [Md.] 
67   A.    274. 

75.  re.     See   7   C.   L.   1211. 

77.  Street  over  which  there  was  an  ease- 
ment by  dedication.  Elliot  v.  Atlantic  City, 
149  F.  849. 
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opened  by  agreement  in  place  of  an  old  way  is  closed  or  obstructed,  the  right  to  the 
old  way  revives/* 

Reverter.''^ — There  is  a  reverter  where  an  easement  for  a  particular  purpose  is 
abandoned.*" 

§  5.  Interference  with  easements  and  remedies  and  procedure  in  respect 
thereto.^^ — Ordinarily  the  owner  of  the  servient  tenement  may  use  it  in  any  manner 
not  unreasonably  interfering  with  the  use  granted.*^  The  beneficiary  of  an  ease- 
ment of  way  may  remove  obstructions  unlawfully  placed  therein.*-  An  easement 
cannot  be  taken  without  compensation.**  A  secondary  easement  for  a  public  use 
cannot  be  condemned  which  will  destroy  the  public  use  of  the  first  easement.*' 

Form  of  remedy.^^ — The  appropriate  remedy  for  the  disturbance  of  an  easement 
is  an  action  at  law  for  damages  *^  or  a  suit  to  enjoin  the  interference,**  in  which 
damages  may  also  be  awarded,*®  or  if  it  is  a  public  easement  by  an  indictment. '**' 
Equity,  however,  will  not  assume  jurisdiction  unless  the  right  to  the  easement  is 
clear."^ 


7S.     Jones  v.  Jones  [Ky.]  101  S.  W.  980. 

79.  See  7   C.  L.   1211. 

80.  Grant  of  land  for  newspaper  office 
building  so  long  as  it  was  so  used  held  to 
be  not  revertible  till  such  use  abandoned. 
Frederic  v.  Mayers,   89  Miss.   127,  43  So.  677. 

81.  See   7    C.   L.    1211. 

82.  Erection  of  a  building  which  would 
cut  off  use  of  easement  of  light,  air,  and 
prospect.  Mitchell  v.  Reid,  118  App.  Div. 
641,  103  N.  Y.  S.  805.  Owner  of  fee  may  use 
a  way  so  as  not  to  interfere  with  use  to 
which  it  is  dedicated  O'Beirne  v.  Gilder- 
sleeve,   116  App.  Div.   902,   102  N.  Y.   S.   391. 

83.  Right  to  remove  gates  peaceably  as 
an  abatement  of  a  private  nuisance. 
Schmidt  v.  Brown,  226  111.  590,  80  N.  E.  1071. 
This  rule  applies  to  land  devoted  to  use  as 
a  public  or  prviate  way.  Colegrove  Water 
Co.  v.  Hollywood  [Cal.]  90  P.  1053.  Occu- 
pation of  land,  over  which  public  has  ease- 
ment for  highway,  for  water  pipes  proper 
so  long  as  no  public  use  is  impeded.  Id. 
This  right  carries  with  it  right  to  excavate 
street  to  lay  pipes.     Id. 

84.  "Where  a  street  is  originally  dedicated 
50  feet  wide,  a  city  cannot  by  ordinance 
widen  It  except  by  condemnation  proceed- 
ings.    Elliot  v.  Atlantic  City,  149  F.  849. 

85.  Eminent  domain:  Rev.  St.  Mo.  1899, 
§  1272.  This  is  a  question  for  the  court, 
not  the  jury.  American  Tel..  &  T.  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  202  Mo.  656,  101  S.  W. 
576.     Question  decided  In  the  negative.     Id. 

86.  See  7  C.  L.  1211. 

87.  Injury  to  private  easements  in  street. 
Williams,  v.  Los  Angeles  R.  Co.,  150  Cal.  592, 
89  P.  330.  Obstruction  of  right  of  way. 
Poole  V.  Greer  [Del.]    65  A.  767. 

Measure  of  damages  for  obstruction  of  a 
way  is  the  difference  in  value  of  property 
with  the  way  closed  and  with  the  way  open. 
Bell  v.  Louisville  Water  Co.,  29  Ky.  L.  R.  866, 
96  S.  W.  572.  Damages  for  loss  of  subjacent 
support  can  only  be  recovered  to  time  of 
suit.  Catlin  Coal  Co.  v.  Lloyd,  124  111.  App. 
394.  If  the  obstruction  is  remediable  the 
diminution  in  value  of  the  use  of  the  prop- 
erty during  the  time  the  obstruction  con- 
tinued until  the  filing  of  the  suit  may  be 
recovered.  Id.  Sickness  caused  by  water 
accumulated  by  obstruction  too  remote.  Big 
Sandy  R.  Co.  v.  Bays  [Ky.]  102  S.  W.  302. 
9  Curr.  I^—  65. 


Measure  of  damages  for  permanent  obstruc- 
tion of  an  appurtenant  right  of  way  Is  the 
difference  between  the  reasonable  market 
value  of  the  land  before  It  was  known  the 
way  was  to  be  obstructed  and  the  value  of 
it   immediately   after   it   was   destroyed.     Id. 

88.  Obstruction  of  a  public  or  private 
road  will  be  enjoined  at  the  Instance  of  one 
suffering  special  and  peculiar  injury  there- 
from. Bent  V.  Trimbolli,  61  W.  Va.  509,  56  S. 
E.  881.  Private  way.  Dewire  v.  Hanley,  79 
Conn.  454,  65  A.  573;  Gray  v.  Kelley  [Mass.] 
80  N.  E.  651;  Gyra  v.  Windier  [Colo.]  91  P.  36. 
Material  impairment  of  a  right  of  way  by  an 
excavation  enjoined.  Bliss  v.  Mayer,  54 
Misc.  119,  103  N.  Y.  S.  1077.  Application  for 
preliminary  Injunction  continued  to  hear- 
ing. Tise  V.  Whitaker  Harvey  Co.,  144  N.  C. 
507,  57  S.  E.  210.  Removal  of  outside  stair- 
way enjoined.  Agnew  v.  Pawnee  City  [Neb.] 
113  N.  W.  236.  Enlargement  of  easement 
granted  enjoined.  Sked  v.  Pennington 
Spring  Water  Co.  [N.  J.  Eq.]  65  A,  713.  Cut- 
ting telephone  and  telegraph  wires  and  poles 
on  right  of  way  enjoined.  Northeastern  Tel. 
&  T.  Co.  v.  Hepburn  [N.  J.  Eq.]  65  A.  747. 
Right  to  injunction  against  maintenance  of 
obstruction  barred  after  its  maintenance 
with  knowledge  or  express  or  Implied  con- 
sent of  owner  of  dominant  tenement  for  10 
years  or  more.  Thiessen  v.  Claussen  [Iowa] 
112  N.  W.  545.  Injunction  to  compel  owner 
of  dominant  tenement  to  change  his  use  of 
it  for  the  benefit  of  the  servient  tenement 
refused.  Bachrach  v.  Seidenberg,  Stiefel  & 
Co.,  54  Misc.  59,  105  N.  Y.  S.  369. 

89.  When  plaintiff's  rights  are  Invalid,  he 
Is  entitled  to  some  damage,  although  no 
specific  pecuniary  loss  or  expense  on  ac- 
count of  defendant's  acts  shown.  Dewire  v. 
Hanley,  79  Conn.  454,  65  A.  573.  Specific  per- 
formance of  contract  to  construct  a  way  by 
a  water  company  by  requiring  the  removal 
of  obstructions  permanently  destroying  it 
refused  on  ground  that  public  service  for- 
bade it.  Damages  given.  Bell  v.  Louisville 
Water   Co.,    29    Ky.   L.    R.    866,    96    S.   W.    572. 

90.  The  indictment  for  obstructing  neigh- 
borhood road,  exclusion  of  deed  reserving 
to  defendant's  grantor  use  of  all  necessary 
road  not  harmful.  Evidence  Immaterial. 
State  V.   Toale,   74   S.   C.   425.   54  S.   E.   608. 

91.  Rights  of  parties  not  too  uncertain  to 
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EJECTMENT   (AXD  WEIT  OF  EXTIJY)   §  1. 


;i    Cm.    l.a.v. 


Parties. ^- 

Pleadings  and  evidence.^^ — A  petition  to  enjoin  interference  must  show  llie 
existence  of  the  easement  "*  and  its  location.®"  An  action  to  enjoin  the  ohstruction 
of  a  way  may  be  maintained  by  one  of  several  o^vners  similarly  affected.'-**^  Before 
damages  will  be  given  the  plaintiff  must  show  an  easement,  the  extent  of  it,  and  in- 
terference actual  or  threatened.®^ 

EA^"ESDBOPPI^'G;  Ecclesiastical  Law;  Eight-hour  Laws,  see  latest  topical  index. 


EJECTMENT    (AND  WRIT  OF   ENTRY). 


§  1.  Cause  of  Action  and  Nature  of  Rem- 
edy (1026.)  Title  or  Prior  Possession  in 
Plaintiff  (1027).  Nature  of  the  Remedy 
(1028). 

§  2.     Defenses    (1028). 

§  3.     Parties    (1030). 

g  4.     Process    and    Pleading    (1030). 


§   5. 
§  6. 


§  8. 
§  9. 


Evidence    (1031). 

Trial   and  Judjsrment   (1035). 

New   Trial    (1036). 

Mesne    Profits    and    Damages    (1036). 

Allowance  for  Improvements  and  Ex- 


penditures  (1037). 


§  1.  Cause  of  action  and  nature  of  remedy.^^ — Ejectment  is  an  action  to  re- 
cover the  immediate  possession  of  real  property ;  "^  not  only  the  surface  of  the  ground 
but,  within  reasonable  limitations,  the  space  above  and  the  part  beneath,^  In  Mary- 
land it  will  not  lie  to  recover  an  incorporeal  right  or  easement  in  land,-  but  in  ISTew 
Jersey  it  may  be  brought  by  a  municipality  against  a  person  unlawfully  encroaching 
upon  a  public  highway  under  its  control.^  It  will  not  lie  to  recover  personal  prop- 
erty.*   Plaintiff  must  have  the  immediate  right  of  possession  ^  at  the  time  of  suit." 


warrant  mandatory  injunction.  Dewire  v. 
Hanley,  79  Conn.  454,  65  A.  573.  Rule  held 
not  to  apply  and  injunction  granted.  North- 
eastern Tel.  &  T.  Co.  V.  Hepburn  [N.  J.  Eq.] 
65   A.   747. 

92.  See  5  C.  L.  1055. 

93.  See  7  C.  L.  1212. 

94.  Failure  to  allege  exclusive  adverse 
possession  for  10  years  under  claim  of  right 
immaterial  after  judgment  where  proof  es- 
tablishes those  facts.  Agnew  v.  Pawnee 
City  [Neb.]  113  N.  W.  236.  Under  an  alle- 
gation that  a  private  way  has  been  opened 
and  in  use  continuously  for  more  than  7 
years  in  a  petition  to  remove  obstructions 
therefrom,  under  Pol.  Code  1895,  §  679,  proof 
that  the  way  has  been  in  use  as  a  private 
way  for  more  tlian  a  year  and  has  been 
closed  by  the  owner  without  giving  the  30 
days'  notice  required  by  Pol.  Code  1895,  § 
673,  insufficient.  Nugent  v.  Watkins  [Ga.j 
58  S.  E.  888. 

95.  A  declaration  which  described  the 
right  of  way  as  "toward  Holcomb  Road"  but 
not  otherwise  designating  the  terminus  held 
too  vague  and  should  have  been  the  subject 
of  special  demurrer.  Poole  v.  Greer  [Del.] 
65  A.  767. 

96.  Abutting  owner  may  enjoin  obstruc- 
tion of  private  easements  in  street  although 
It  constitutes  a  similar  injury  to  similar 
easements  of  others.  Williams  v.  Los  Angeles 
R.  Co.,  150  Cal.  592,  89  P.  330. 

97.  Burden  on  plaintiff.  Must  show  that 
he  has  sustained  damage.  Poole  v.  Greer 
[Del.]    65  A.  767. 

98.  See  7  C.  L.  1212. 

99.  Code  Civ.  Proc.  §  3343,  subd.  20.  But- 
ter V.  Frontier  Tel.  Co..  186  N.  Y.  486,  79  N. 
E.  716.  Strictly  speaking  it  is  a  possessory 
action   and   the    issue    may    or   may   not   in- 


volve title.  Fulton  v.  ^Mathers  [Kan.]  90  P. 
256. 

Land  occupied  by  partition  fence:  Eject- 
ment will  lie  for  the  recovery  of  land  un- 
lawfully occupied  by  a  partition  fence.  Rose 
V.   Linderman,   147   Mich.    372,   110   N.   W.   939. 

Liand  covered  by  tide  water:  Is  proper  ac- 
tion for  recovery  of  possession  of  land  cov- 
ered by  tide  water.  City  of  Providence  v. 
Comstock,   27  R.  I.   537.  65  A.  307. 

Land  overflowed  by  dani:  Ejectment,  for 
the  purpose  of  determining  the  legal  rights 
of  the  parties,  may  be  maintained  for  land 
overflowed  by  the  erection  of  a  dam,  where 
the  defendant  claims  a  perpetual  right  of 
overflow.  Reynolds  v.  Munch,  100  Minn.  114, 
110   N.   W.    368. 

1.  Butler  V.  Frontier  Tel.  Co.,  186  N.  Y. 
486,  79  N.  E.  716. 

Telephone  wire:  "Will  lie  where  a  tele- 
phone wire  is  stretched  across  plaintiff's 
premises  a  few  feet  above  soil,  although 
.surface  is  not  touched.  Butler  v.  Frontier 
Tel.  Co.,  186  N.  Y.   486,  79  N.  E.   716. 

Projection  of  foundation  of  building:  Will 
lie  to  recover  possession  of  property  from 
which  plaintiff  has  been  ousted  by  projec- 
tion beyond  his  line  of  foundation  of  build- 
ing erected  by  adjoining  proprietor,  although 
projection  is  entirely  below  surface.  Wach- 
stein   V.   Christopher    [Ga.]    57    S.   E    511. 

2.  Canton  Co.  v.  Baltimore  [Md.]  66  A. 
679. 

3.  Riverside  Tp.  v.  Pennsylvania  R.  Co. 
[N.  J.   Err.   &  App.]    60  A.   433. 

4.  Keystone  Coal  Co.  v.  Williams,  216  Pa. 
217,   65  A.   407. 

5.  Carpenter  v.  Joiner  [Ala.]  44  So.  424: 
Bridenbaugh  v.  Bryant  [Neb.]   112  N.  W.  571. 

6.  Smith  V.  Ryan,  116  App.  Div.  397,  101 
N.  T.  S.  1011.  Ejectment  will  not  lie  against 
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Unlawful  detention  by  the  defendent  is  an  essential  element/  and,  therefore, 
it  can  only  be  brought  against  one  in  possession.*  The  Missouri  statute  has  not 
changed  this  rule/  but  in  Wisconsin  the  action  may  be  brought  for  unoccupied  lands 
against  one  claiming  title  to  them.^°  In  Pennsylvania  one  claiming  title  may  be 
lequired  to  bring  ejectment  upon  petition  of  one  in  possession." 

Title  or  prior  possession  in  plaintiff}^ — Plaintiff  must  recover  on  the  strength 
of  his  title,  not  on  the  weakness  of  defendants."  He  must  have  the  legal  title,"  or 
must  show  that  he  was  in  actual  possession  and  was  ousted  by  defendant.^^    Except 


one  who  holds  under  deed  regular  upon  its 
face  and  properly  executed  and  delivered, 
ix*  grantor  has  not  been  adjudged  an  incom- 
I'etent.     Id. 

7.  Bridenbaugh  v.  Bryant  [Neb.]  112  N. 
W.   571. 

8.  Hunter  v.  "Vv'ethington  [Mo.]  103  S.  W. 
543;  Bridenbaugh  v.  Bryant  [Neb.]  112  N. 
W.  671;  Heppen.stall  v.  Leng,  217  Pa.  491,  66 
A.  991.  At  common  law  one  not  in  posses- 
.Si'on,  but  claiming  title  may  maintain  eject- 
ment again.st  any  one  in  possession  claim- 
ing adversely  to  him.  Id.  Where  a  vendee 
is  in  possession,  vendor  cannot  bring  eject- 
ment against  an  adverse  claimant  not  in 
possession.     Id. 

0.  Rev.  St.  1899,  §  3056  (Ann.  St.  1906, 
p.  1756).  Hunter  v.  Wethington  [Mo.]  103 
S.  W.  543;  Houghton  v.  Pierce,  203  Mo.  723, 
102  S.  W.  553. 

10.  Wisconsin  River  Land  Co.  v.  Paine 
Lumber  Co.,  130  Wis.  393,  110  N.  W.  220. 

11.  Act  March  8,  1889,  as  amended  by  Act 
April  16,  1903  (P.  L.  212).  Fearl  v.  Johns- 
town, 216  Pa.  205,  65  A.  549.  But  rule  should 
not  be  granted  if  there  is  substantial  con- 
flict as  to  fact  of  possession  or  if  evidence 
leaves  that  fact  in  doubt.  Id.  Where  court 
has  found  that  petitioner's  claim  to  title  has 
been  sufficiently  sliown  and  that  he  is  in 
possession  of  part  of  tract  claimed,  it  should 
under  Act  April  16,  1903  (P.  L.  212),  grant 
rule  on  defendant  to  bring  ejectment  for  so 
much  of  land  as  petitioner  is  found  to  be  in 
possession  of.  Welsh  v.  Clough,  216  Pa.  276, 
65  A.  677.  In  such  proceeding  it  cannot  be 
determined  whether  petitioner's  possession 
Is  under  a  title  superior  to  his  own.     Id. 

Note:  A  similar  statute  in  Maine  allows 
a  proceeding  to  compel  a  claimant  to  bring 
a  suit  to  quiet  title.  See  Quieting  Title, 
S  C.  L.   1572,  n.   64  et  seq. 

13.     Sec.   7    C.   L.    1214. 

13.  Mahan  v.  Smith  [Ala.]  44  So.  375; 
Carpenter  v.  Joiner  [Ala.]  44  So.  424;  Both- 
well  v.  Denver  Union  Stockyard  Co.  [Colo. J 
90  P.  1127;  Moran  v.  Denison,  79  Conn.  325, 
65   A.   291;    Thomas    v.    Young,    79    Conn.    493, 

65  A.   955;   Nevin  v.  Disharoon    [Del.   Super.] 

66  A.  362;  Phelps  v.  Nazworthy,  226  111.  254, 
80  N.  E.  756;  Stetson  v.  Grant  [Me.]  66  A. 
480;  Cottrell  v.  Pickering  [Utah]  88  P.  696; 
Meyers  v.  Wisconsin  Cent.  R.  Co.  [Wis.]  112 
N.  W.  673.  When  plaintiff's  testimony  shows 
defendant  in  possession  under  claim  of  own- 
ership, plaintiff  must  recover  on  superiority 
of  his  title.  Runkle  v.  Welty  [Neb.]  113  N. 
W.  l&a,  111  N.  W.  463.  A  plaintiff  who  has 
failed  to  show  a  prima  facie  title  in  him- 
self cannot  complain  that  defendant  is  a 
mere  trespasser  and  therefore  not  entitled 
to  set  up  an  outstanding  title  to  defeat  his 
action.  De  Land  v.  Dixon  Power  &  Light- 
ing Co.,   225  111.  212,   80  N.   E.   125. 


But  in  Kansas  a  cotenant  maj^  recover  the 
whole  property  against  one  who  has  no  ti- 
tle.    Horner  v.   Ellis   [Kan.]    90  P.  275. 

14.  Carpenter  v.  Joiner  [Ala.]  44  So.  424. 
Harris  v.  Butler  [Fla.]  42  So.  186;  Winn  v. 
Coggins  [Fla.]  42  So.  897;  Sanborn  v.  Loud 
[Mich.]  113  N.  W.  309;  Bridenbaugh  v.  Bry- 
ant [Neb.]  112  N.  W.  571.  Plaintiff  must 
show  a  regular  chain  of  title  back  to  some 
grantor  in  possession  or  to  Federal  govern- 
ment. Henry  v.  Brannan  [Ala.]  42  So.  995. 
l!ut  complainant  need  not  deraign  his  title 
into  a  grant  from  state  where  he  and  de- 
fendant both  claim  from  a  common  source. 
Pucker  v.  Hyde  [Tenn.]  100  S.  W.  739. 
Where  both  parties  claim  under  the  same 
grantor,  defendant  is  estopped  from  ques- 
tioning his  title.  Steadman  v.  Steadman, 
143  N.  C.  345,  55  S.  E.  784.  Plaintiff  who 
establishes  legal  title  need  not  have  had 
actual  possession  to  entitle  liim  to  maintain 
the  action.  Froman  v.  Madden  [Idaho]  88 
I'  894.  A  purchaser  of  real  estate  for  valu- 
able consideration  witliout  notice  of  a  prior 
conveyance,  if  his  deed  was  first  recorded, 
may  maintain  ejectment  against  a  prior 
purchaser  who  did  not  acquire  possession 
until  after  plaintiff's  purchase.  Rev.  St. 
1887,  §  3001.  Id.  Where  a  bar  of  the  statute 
of  limitacions  is  complete  in  favor  of  grantee 
in  tax  deed,  he  or  one  claiming  under  hini 
has  absolute  title  to  land  and  may  maintain 
ejectment  tlierefor  against  former  owner. 
Wisconsin  River  Land  Co  v.  Paine  Lumber 
Co.,   130   Wis.   393,   110   N.  W.   220. 

15.  Harris  v.  Butler  [Fla.]  42  So.  186; 
Winn  V.  Coggins  [Fla.]  42  So.  897.  Plaintiff 
must  show  that  he  was  formerly  in  posses- 
sion, that  he  was  ousted  or  deprived  of  pos- 
session, and  that  he  has  a  right  to  re-enter 
and  take  possession.  Butler  v.  Frontier  Tel. 
Co.,  186  N.  Y.  486,  79  N.  E.  716.  But  the 
ouster  need  not  be  entire  or  absolute.  Id. 
It  is  sufficient  if  defendant  is  in  partial  pos- 
session of  premises  wliile  plaintiff  is  in  pos- 
session of  remainder.  Id.  If  there  is  a  vis- 
ible and  tangible  structure  by  which  pos- 
session is  withheld  to  the  extent  of  the 
space  occupied  thereby,  ejectment  will  lie. 
Id.  Any  physical,  exclusive  and  permanent 
occupation  of  space  above  land  is  a  disseisin 
of  the  owner  to  that  extent.  Id.  One  who 
had  prior  possession  of  lands  under  claim 
of  title  may  maintain  ejectment  against  one 
afterwards  found  in  possession,  unless  the 
latter  set  up  paramount  title  in  himself 
or  in  some  other  person.  Rogers  v.  Keith 
[Ala.]  42  So.  446.  Where  neither  party  has 
legal  title,  plaintiff,  in  order  to  recover  on 
a  possession  prior  to  that  of  defendant, 
must  show  a  possession  continuing  up  to 
time  wlien  defendant  or  those  under  whom 
he  claims  entered  or  an  animus  revertendi. 
Fletcher  v.   Riley    [Ala.]    42   So.   548.     Under 
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where  the  rule  has  been  changed  by  statute,  recovery  cannot  be  had  upon  the  equi- 
table title  alone."  A  mortgagee,  although  his  mortgage  is  in  the  form  of  a  deed 
absolute  on  its  face,  cannot  maintain  ejectment  against  the  mortgagor  in  possession." 
A  purchaser  at  execution  sale  of  land  fraudulently  conveyed  by  a  debtor  previous 
to  judgment  against  him  may  recover  possession  in  ejectment.^^  A  plaintiff  who  has 
failed  to  show  a  prima  facie  title  in  himself  cannot  recover  on  the  ground  that  the 
defendant  is  estopped  upon  equitable  grounds  from  asserting  his  title.^^  At  common 
law  a  grantee  may  recover  although  the  defendant  was  in  adverse  possession  at  the 
time  of  the  grant,^"  and  this  is  the  rule  under  the  North  Carolina  statute,^^  but  the 
contrary  rule  prevails  under  the  statutes  in  Alabama  and  Kentucky.^^  Where  the 
action  is  brought  by  the  person  in  possession  against  the  grantee,  the  Kentucky  stat- 
ute is  of  no  avail  to  the  plaintiff  if  the  jury  has  found  his  possession  was  not 
adverse.-' 

Nature  of  the  remedy.^* — Ejectment  is  a  legal  action  and  equitable  rights  and 
interests  cannot  be  determined,^^  and  the  rules  of  courts  of  equity  do  not  obtain,^*  but 
ejectment  and  a  suit  in  equity  are  sometimes  concurrent  remedies. ^^ 

§  2.  Defenses.-^ — That  the  plaintiff  is  not  entitled  to  possession,^^  and  that 
the  legal  title  is  in  defendant,^"  are  good  -defenses,  but  the  defendant  cannot  set  up 
an  equitable  estate  or  interest,^^  except  in  states  where  by  istatute  such  defense  is  made 
available.'^    As  to  whether  the  fact  that  plaintiff's  title  was  obtained  by  fraud  is  a 


civ.  Code  1895,  §  5008,  plaintiff  may  recover 
on  his  prior  possession  alone,  even  though 
he  may  have  relinquished  such  possession, 
if  such  relinauishment  was  animo  rever- 
tendi.  Jackson  v.  Strickland,  127  Ga.  106, 
56  S.  E.  107. 

10.  Mead  v.  Chesbrougrh  Bldg.  Co.  [C.  C. 
A.];  151  F.  998.  This  Is  the  rule  of  the  Fed- 
eral courts  even  when  they  are  sitting  in 
states  in  which  equitable  titles  are  triable 
in  ejectment.  Id.  PlaintifE  cannot  recover 
upon  ground  that  conveyances  pursuant  to 
foreclosures  were  obtained  througrh  a  breach 
of  fiduciary  duties  of  trustees,  or  were  fraud- 
ulent in  the  view  of  a  court  of  equity  (Id.), 
but  he  may  recover  on  ground  that  such 
conveyances  were  actually  fraudulent  and 
therefore  void  ab  Initio   (Id.). 

17.  Mortgage  in  form  of  deed  absolute 
was  given  to  secure  one  who  furnished  pur- 
chase money,,  and  mortgagor  took  posses- 
sion and  made  valuable  and  lasting  im- 
provements. Abrams  v.  Abrams,  74  Kan.  888, 
88  P.  70. 

18.  Where  creditor  purchases  at  such 
sale  he  may  so  recover  without  going  into 
equity  to  set  aside  fraudulent  conveyance. 
Ward  v.   Sturdivant    [Ark.]    98   S.  W.    690. 

19.  De  Land  v.  Dixon  Power  &  Lighting 
Co..  225  111.  212.  80  N.  E.  125. 

20.  Doe  V.  Moog  [Ala.]  43  So.  710. 

21.  Code  1883.  §  177  (Uevisal  1905,  §  400). 
Bland  v.  Beasley   [N.  C]    58  S.  E.  993. 

22.  Manhan  v.  Smith  [Ala.]  44  So.  375; 
Chambers  v.  Morris  [Ala.]  42  So.  549;  Cowles 
v.  Carrier  [Ky.]  101  S.  "W.  916.  But  grantee 
may  recover  where  defendant's  possession 
was  permissive  and  in  recognition  of  grant- 
or's title.  Chambers  v.  Morris  [Ala.]  42  So. 
549. 

2S.  Westerfleld  v.  McDonald,  30  Ky.  L.  R. 
1034,  100  8.  W.  230. 

24.  See  7  C.  L.  1215. 

25.  Taylor  v.  Ronlger.  147  Mich.  99,  18 
Det.  Leg.  N.  994,  110  N.  W.  603. 


26.  Mead  v.  Chesbrough  Bldg.  Co.  [C.  C 
A.]  151  F.  998. 

27.  If  a  person  has  legal  title  to  lands 
and  Is  entitled  to  possession  thereof  as 
against  another  wrongfully  withholding 
same,  and  his  right  involves  fraud  of  such 
other  which  must  be  established  by  evi- 
dence Bilieunde,  he  may  sue  in  ejectment 
though  he  may  also  sue  in  equity.  Stein- 
berg V.  Saltzman,  130  Wis.  419,  110  N.  W.  198. 

28.  See  7  C.  L.   1215 

29.  In  an  action  by  administrator,  widow 
and  heirs  of  intestate,  where  sole  ground  of 
recovery  relied  on  is  administrator's  right 
of  possession  pending  settlement  of  estate, 
defendant  is  not  estopped  by  leases  taken 
by  him  from  widow  and  heirs,  to  which  ad- 
ministrator was  not  a  party,  from  denying 
the  latter's  right  of  possession.  Thomas  v. 
Young,  79  Conn.   493,   65  A.   955. 

30.  Defendant  having  shown  a  prior  re- 
corded deed  conveying  title  out  of  plaintiff's 
grantor,  and  having  connected  her  own  pos- 
session with  such  outstanding  title.  It  was 
immaterial  whether  or  not  it  was  given  for 
purpose  of  securing  a  debt,  and  the  court 
did  not  err  In  directing  verdict  for  defend- 
ant. Hamilton  v.  Cargile,  127  Ga.  762.  56 
S.  E.   1022. 

31.  Taylor  v.  Ronlger,  147  Mich.  99,  13 
Det.  Leg.  N.  994.  110  N.  W.  503.  The  equita- 
ble estate  of  a  purchaser  under  a  parol 
agreement  is  not  available  as  a  defense  to 
an  action  by  the  owner  of  the  legal  title. 
Atlantic  City  R.  Co.  v.  Johanson    [N.  J.  Eq.] 

65  A.  719.  A  parol  gift  from  plaintiff's  testa- 
tor without  transfer  of  possession  is  not  a 
good  defense.     Wood  v.    Praul,    217   Pa.    293, 

66  A.  528.  A  beneficial  Interest  cannot  be 
interposed  upon  a  motion  for  a  nonsuit. 
Mitchell  v.  Cleveland   [S.  C]   57  S.  B.   33. 

82.  Under  system  of  procedure  in  force 
In  California,  where  special  forms  of  action 
have  been  abolished,  a  defendant  may  set  up 
by    way    of    equitable    defense    any    matter 


9  Cur.  Law.       EJECTMENT   (AND  WRIT  OF  ENTRY)   §  2. 


1039 


good  defense,  the  authorities  are  not  in  entire  accord.^^  j^  jg  ^  ^^^^  defense  that  the 
defendant  has  acquired  title  by  adverse  possession,^*  that  the  action  is  barred  by  the 
statute  of  limitations  ^^  or  by  laches/^  or  that  an  estoppel  has  arisen  against  plaintiff 
precluding  his  recovery."  In  an  action  by  a  subsequent  purchaser  whose  deed  was 
first  recorded  against  a  prior  purchaser,  it  is  a  good  defense  that  plaintiff  received 
his  deed  with  knowledge  of  the  prior  conveyancer's  A  conveyance  by  plaintiff  of  the 
land  sued  for,  pending  the  action,  is  a  good  defense.^^    So  it  is  a  good  defense  that 


which  would,  if  presented  by  him  as  basis  of 
an  original  bill  in  equity,  have  entitled  him 
to  a  judgment  for  the  relief  sought  by  his 
answer.  Doherty  v.  Courtney,  150  Cal.  606, 
S9  P.  434.  A  tenant  of  an  administrator 
may  set  up  defense  that  intestate's  deed 
under  which  plaintiff  claims  was  procured 
by  undue  influence.  Id.  Where  plaintiff  prior 
to  suit  had,  with  full  knowledge  of  defend- 
ant's equities  in  the  property  in  dispute,  ob- 
tained a  decree  quieting  her  title  against  the 
holder  of  the  legal  title,  the  effect  of  such 
decree  was  to  make  plaintiff  the  successor, 
with  notice  of  defendants'  equities,  of  the 
rights  of  the  legal  holder,  and  therefore 
such  equities  are  a  good  defense  to  the 
ejectment  suit.  King  v.  Dugan,  150  Cal.  258, 
18  P.  925. 

33.  In  Michigan  it  cannot  be  determined 
in  ejectment  whether  a  deed  under  which 
plaintiff  claims  was  obtained  by  fraud.  Lo- 
ranger  v.  Carpenter,  148  Mich.  549,  112  N.  W. 
125.  But  in  Illinois  it  is  a  good  defense 
that  deed  under  which  plaintiff  claims  was 
made  by  guardian  for  purpose  of  defrauding 
his  ward.  Phelps  v.  Nazworthy,  226  111.  254, 
80  N.  E.  756.  It  is  not  a  bar  to  recovery  by 
widow  of  her  statutory  interest  in  her  de- 
ceased husband's  estate  that  he  parted  with 
his  title  in  such  a  fraudulent  manner  as  to 
preclude  recovery  by  his  heirs.  McKelvey 
T.  McKelvey   [Kan.]    89  P.   663. 

34.  Defendant  in  adverse  possession  for 
more  than  twenty  years  claiming  under 
deed  by  which  it  was  intended  to  convey 
premises  in  dispute,  though  by  mistake  in 
description  they  were  not  included.  Mutual 
Trust  Co.  V.  Polymero,  54  Misc.  379,  105  N. 
T.  S.  1024.  "Where  defendant  has  not  shown 
twenty  years'  adverse  possession,  and  plaint- 
iff has  legal  title,  as  law  carries  seisin  to 
him  when  neither  party  is  in  possession,  he 
hs  not  precluded  from  maintaining  ejectment 
by  Revisal  1905,  §  383,  which  bars  recovery 
unless  It  appears  that  plaintiff  was  "seized 
«r  possessed  of  the  premises"  within  twenty 
years  before  beginning  action.  Bland  v. 
Beasley  [N.  C]  58  S.  E.  993.  Where  evidence 
shows  a  mixed  possession  by  both  parties, 
the  party  having  the  legal  title  is  entitled  to 
possession.  Nevin  v.  Disharoon  [Del.  Super.] 
€6  A.  362.  Defendant  in  ordar  to  sustain 
defense  of  adverse  possession  is  not  com- 
pelled to  admit  that  suit  was  properly 
brought  against  him  as  the  person  in  pos- 
session, where  his  tenant  was  in  actual  pos- 
session at  time  suit  was  brought,  the  char- 
acter of  possession  required  in  the  two 
eases  being  different.  Hunter  v.  Wething- 
ton  [Mo.]  103  S.  W.  543.  Where  suit  is 
brought  by  heir  to  recover  land  in  which 
Intestate's  widow  had  dower  interest,  de- 
fendant cannot  set  up  adverse  possession 
prior  to  widow's  death.  Rich  v.  Victoria 
Copper  Mln.  Co.   [C.  C.  A.]    147  F.  880. 

25.     The  three  years'  limitation  prescribed 


by  Code  1896,  §  4089  (Code  1886,  §  606),  does 
not  apply  where  possession  is  acquired,  un- 
der auditor's  deed,  of  land  bid  in  by  state 
at  tax  sales  and  resold  under  provisions  of 
Act  Feb  9,  1895  (Acts  1894-95,  p.  488).  Doe 
V.  Moog  [Ala.]  43  So.  710.  Where  petition 
demanded  damages  for  injury  to  property, 
amendment  relating  to  damages  filed  more 
than  statutory  period  after  cause  of  action 
accrued  held  not  to  set  up  new  cause  of  ac- 
tion within  prohibition  of  statute.  Anderson 
V.  Acheson,  132  Iowa,  744,  110  N.  W.  335. 
Statute  of  limitations  does  not  begin  to 
run  against  action  by  widow  to  recover 
her  statutory  interest  in  her  husband's 
realty  until  death  of  husband.  McKelvey  v. 
McKelvey  [Kan.]  89  P.  663.  Where  tax 
deed  holder  sues  within  the  two  year  period 
of  limitation.  Gen.  St.  1901,  §  4444,  and  re- 
covers judgment,  running  of  statute  is  ar- 
rested, and  subsequent  delay  in  taking  other 
steps  to  remove  defendants  from  premises 
will  not  put  statute  in  motion.  Fulton  v. 
Mathers    [Kan]    90    P.    256. 

36.  Facts  held  not  to  constitute  laches 
precluding  plaintiff  from  suing  to  recover 
possession  of  bed  of  non-navigable  lake. 
Rhodes  v.  Cissell   [Ark.]   101  S.  W.  758. 

37.  If  one  who  held  legal  title  to  land, 
though  unrecorded,  represented  that  title 
was  in  another  person,  who  appeared  from 
record  to  be  the  owner,  and  that  such  other 
person  had  right  to  sell  and  make  a  bond 
for  title,  and  thus  induced  an  innocent  pur- 
chaser for  value  to  accept  a  bond  for  title 
from  the  other  person,  to  give  notes  for 
purchase  money,  and  to  pay  some  or  all  of 
them,  the  person  so  acting  would  be  estopped 
from  denying  title  of  such  third  person. 
Sewell  V.  Norris  [Ga.]  58  S.  E.  637.  But  If 
the  whole  agreement  of  sale  was  a  mere 
sham  to  defeat  creditors  of  real  owner,  and 
taker  of  bond  participated  in  such  scheme 
and  knew  the  real  facts,  no  equitable  es- 
toppel would  arise  in  his  favor  so  as  to 
prevent  the  holder  of  the  legal  title  from 
asserting  it,  if  he  could  do  so  without  rely- 
ing on  or  taking  advantage  of  the  fraudu- 
lent transaction.  Id.  Where  plaintiff's  case 
rests  upon  theory  that  a  third  person  had 
no  interest  in  property,  he  is  estopped  to 
complain  that  such  person  was  not  made  a 
party  to  foreclosure  proceedings  under 
which  defendant  claims.  Wright  v.  Jessup 
[Wash.]  87  P.  930.  Facts  held  not  to  estop 
plaintiff  from  claiming  ownership  against 
defendant  of  bed  of  non-navigable  lake  af- 
ter disappearance  of  water  therefrom. 
Rhodes  V.  Cissell  [Ark.]  101  S.  W-  758.  Facts 
held  not  to  estop  plaintiff  from  claiming 
that  a  certain  line  was  the  true  boundary 
line  between  his  property  and  defendants. 
Cottrell   V.    Pickering    [Utah]    88    P.    696. 

38.  Froman  v.  Madden    [Idaho].  88  P.   894. 

39.  So  held  where  plaintiff  had  acquired 
title  by  purchase  at  execution  sale,  and  de- 
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plaintiff  has,  since  attaining  majority,  ratified  a  sale  of  the  land  made  during  his 
infancy  by  one  assuming  to  act  as  his  trustee/**  Where  there  is  some  evidence  that 
the  parties  claim  title  from  a  common  source,  a  nonsuit  will  not  be  granted.*^  The 
abandonment  of  possession  by  defendant  after  suit  brought  will  not  defeat  the  ac- 
tion.*^ It  is  no  defense  to  an  action  of  ejectment  and  for  damages  to  the  property 
by  a  tenant  in  common  where  the  acts  comjilained  of  are  in  the  nature  of  an  ouster 
of  possession  and  the  conunission  of  waste  that  they  were  consented  to  by  plaintiff's 
cotenant.'*^ 

§  3.  Parties.** — The  persons  in  possession  of  the  premises  at  the  commence- 
ment of  the  action  are  necessary  parties,*^  and  they  are,  in  the  absence  of  statutory 
requirement,  the  only  necessary  parties  defendant.'*"  If  different  tenants  occupy 
separate  portions  of  the  premises,  they  should  be  separately  sued.*"  The  proper 
mode  of  making  an  infant  a  party  plaintiff  is  to  bring  the  action  in  the  name  of  the 
infant  by  his  guardian  ad  litem.*^ 

§  4.  Process  and  pleading.*^ — All  averments  in  the  pleadings  that  go  beyond 
the  forms  prescribed  by  statute  should  be  struck  out.^'" 

Process.^^ 

The  complaint.^- — Complaint  must  allege  title,^^  and  is  sufficient  if  it  conform? 
to  statutory  requirements  in  this  resjDect,"*  but  if  in  addition  the  title  and  source  of 
title  of  each  of  the  parties  is  set  out,  a  demurrer  will  bring  up  for  consideration  all 
the  facts  pleaded.^^  Where  plaintiff  relies  on  prior  possession  he  need  not  aver  that 
defendant  is  a  trespasser.^^  There  must  be  reasonable  certainty  in  the  description 
of  the  premises.^^  Irrelevant  or  redundant  matter  does  not  destroy  nor  vitiate  the 
facts  well  pleaded,  nor  change  the  nature  and  character  of  the  action,^^ 


fondant,  the  execution  debtor,  had  remained 
in  possession.  Sellers  v.  Farmer  [Ala.]  43 
So.  967. 

40.  Ratification  by  remaindermen  of  sale 
and  conveyance  by  life  tenant  assuming  to 
act  as  trustee  under  void  order  of  court. 
Webb  V.  Hicks,   ]27   Ga.   170,   56   S.  E.   307. 

41.  Mitchell  V.  Cleveland  [S.  C]  57  S.  E. 
33. 

42.  Butler  v.  Frontier  Tel.  Co.,  1S6  N  Y. 
486.  79  N.  E.  716.  Removal  of  telephone 
wire  stretched  across  plaintiff's  premises. 
Butler  V.  Frontier  Tel.  Co.  1S6  N.  Y.  486,  79 
N.  E.  716. 

43.  Desecration  of  graves  in  cemetery  lot 
by  removal  of  bodies  and  tomb.'ftone.  An- 
derson V.  Acheson,  132  Iowa,  744,  110  N.  W. 
S35. 

44.  See  7  C.  L.   1216. 

45.  Houghton  V.  Pierce,  203  Mo.  723,  102 
.S.  W.  553.  Under  Rev.  St.  1899,  §  3056  (Ann. 
St.  1906,  p.  1756),  requiring  ejectment  to  be 
brought  against  person  in  possession  if 
landlord  is  off  premises  and  tenant  in  actual 
possession,  action  may  be  brought  against 
both,  but  not  against  landlord  'alone  Hun- 
ter v.  Wethington   [Mo.]   103  S.  W.  543. 

46.  Fulton  v.  Mathers  [Kan.]  90  P.  256. 
Judgment  is  not  void  as  to  defendants  in 
actual  possession  because  holder  of  legal  ti- 
tle not  in  possession  was  not  made  a  party. 
Id. 

47.  Hunter  v.  Wethington  [Mo.]  103  S.  W. 
543 

48.  Mitchell  v.   Cleveland    [S.   C]    57   S.   E. 

49.  See  7  C.  L.  1218. 

50.  Mt.  Pleasant  Cemetery  Co.  v.  Erie  R. 
Co.  [N.  J.  Law]  65  A.  192.  The  court  may 
strike  out  sucli  averments  of  its  own  mo- 
tion.    Id. 


51.  See   5   C.   L.   1059. 

52.  See    7   C.    L.    1216. 

53.  AUeg.ations  of  complaint  held  not  to 
show  any  title  in  plaintiff.  Bothwell  v.  Den- 
ver Union  Stockyards  Co.  [Colo.]  90  P.  1127. 
Where  plaintiff  ba.ses  his  title  to  land  for- 
merly constituting  parts  of  certain  streets 
on  ground  of  a  reversion  to  original  grantor 
and  a  deed  from  him,  he  must  allege  in  lii.s 
complaint  how  and  when  title  reverted.  Id. 
In  Kentucky  it  is  not  necessary  to  set  out 
the  choice  of  title  relied  on.  Morris  v.  Mar- 
tin [Ky.]  101  S.  W.  914.  It  is  sufhcient  to 
state  that  plaintiff  is  owner  of  and  entitled 
to  possession  of  land,  describing  it,  and 
tliat  defendant  wrongfully  holds  possession 
thereof.     Id. 

54.  A  petition  wliich  merely  sets  forth 
ihe  statutory  requirements  of  a  cause  of  ac- 
tion is  good  against  demurrer.  Jones  v. 
Carnes,  17  Okl.  470.  87  P.  652.  Complaint 
held  sufficient  under  Rev.  St.  1898,  §  3077. 
it  alleging  all  the  fa.cts  required  thereby. 
Wisconsin  River  Land  Co.  v.  Paine  Lumber 
Co.,   130  Wis.   393,   110  N.   W.   220. 

55.  Jones  v.  Carnes,  17  Okl.  470,  87  P.  652. 

56.  Jackson  v.  Strickland,  127  Ga.  106,  5<i 
S.  E.  107. 

57.  Hunter  v.  Wethington  [Mo.]  103  S.  W. 
543.  Premises  must  be  described  with  such 
certainty  that,  if  plaintiff  recovers,  a  writ 
of  possession  issued  upon  judgment  and  de- 
scribing the  premises  as  laid  in  petition  will 
so  identify  them  that  sheriff  in  execution  of 
writ  can  deliver  possession  in  accordanci- 
with  its  mandate.  Clark  v.  Knowles  [Ga.] 
58  S.  E.  841.  Description  of  premises  in  pe- 
tition   held    insufficient.     Id. 

58.  Wisconsin  River  Lund  Co.  v.  Paine 
Lumber  Co.  130  Wis.  393,  110  N.  W.  220. 
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Demurrer. — In  Iowa,  whei'e  face  of  petition  shows  a  nonjoinder  of  parties,  de- 
fendant must  demur  and  failure  to  do  so  constitutes  a  waiver.^" 

Ansirer.^^ — The  question  raised  by  the  general  issue  is  who  has  the  better  title.®^ 
In  New  Jersey  the  defendant  is  contined  to  the  plea  of  not  guilty,®^  but  in  Illinois 
such  plea  does  not  put  in  issue  tlie  possession  of  the  promises  by  defendant  or  that 
he  claims  title  or  interest  therein,"'-^  but  such  questions  must  be  put  in  issue  by  special 
pleas  verified  by  affidavit.''*  Where  defendant  relies  on  a  tax  deed  it  is  not  necessary 
to  allege  all  the  initial  proceedings  culminating  in  the  issuance  of  the  deed.^^  In 
California,  if  defendant  seeks  affirmative  relief  affecting  the  property  to  which  the  ac- 
tion relates,  he  may,  in  addition  to  his  answer,  file  a  cross  complaint.^® 

Pleadings  subsequent  to  answer. — If  defendant  sets  up  a  deed  good  on  its  face, 
a  reply  is  necessary  to  raise  the  issue  as  to  whether  it  was  fraudulent.^^  Where  the 
replication  alleges  that  defendant  claims  title  or  interest,  a  rejoinder  denying  such 
title  or  interest  puts  the  question  in  issue. °^  In  Illinois  where  defendant  takes  a  new 
trial  under  tlie  statute,  the  granting  of  his  motion  for  leave  to  file  rejoinders 
to  the  replications,  not  made  until  the  case  is  called  for  trial,  is  in  the  sound  discre- 
tion of  the  court.®" 

Amendments.'^ — The  statutes  are  very  liberal  in  allowing  amendments  to  plead- 
ings.'^^ 

§  5.  Evidence.'- — The  burden  is  upon  the  plaintiff  to  show  title  ''^  as  alleged,'* 
or  an  estoppel  precluding  defendant  from  disputing  the  same,'^^  and  the  fact  that 
defendant  affirmatively  sets  up  title  in  himself  does  not  shift  the  burden.'^®  If 
plaintiff  relies  on  prior  actual  possession  and  ouster,  he  must  prove  it.'^^  Where  the 
only  plea  is  not  guilty,  plaintiff  need  not  prove  possession  in  defendant  or  that  he 
claims  title  or  interest  in  the  premises.'^*    Plaintiff  need  not  prove  his  title  beyond  a 


59.     Code,    §    3561.     Anderson    v.    Acheson, 
132    Iowa,    744,    110    N.    W.    335. 
«0.     See  7  C.  L.    1217. 

61.  Stetson   V.   Grant    [Me.]    66   A.   480. 

62.  Gen.  St.  p.  1282.  Mt.  Pleasant  Ceme- 
tery Co.  V.  Erie  R.  Co.  [N.  J.  Law]  65  A. 
192. 

63.  Glos  V.  Spitzer,  226  IH.  S2.  80  N.  E. 
743;  Villag-o  of  Shumway  v.  Laturno,  225  111. 
601,    80   N.    E.    40.'5. 

64.  Glos  V.  Spitzer,  226  111.  82,  80  N.  E. 
743. 

65.  Treasury  Tunnel,  Min.  &  Reduction 
Co.  V.  Gregory   [Colo.]    88  P.   445. 

66.  Code  Civ.  Proc.  §  442.  Martin  v.  Mo- 
lera   [Cal.  App.]    87   P.   1104. 

©7.  But  an  exception  may  be  treated  as 
a  reply  if  it  sets  out  the  facts  fully.  "Ward 
V.  Sturdivant   [Ark.]    98   S.  W.   690. 

68.  Replication  admitted  truth  of  pleas 
that  defendants  were  not  in  possession,  but 
averred  that  they  claimed  title  or  interest 
in  premises.  Glos  v.  Spitzer,  226  111.  82,  80 
N.  B.  743. 

69.  Discretion  held  not  abused  where  no 
reason  given  for  delay  Glos  v.  Swanson, 
227   111.   179,   81   N.   E.    3SG. 

70.  See   7   C.  L.  1217. 

71.  In  Georgia,  if  answer  denies  po.s.ses- 
sion  in  defendant,  court  may,  at  trial  term, 
allow  amendment  withdrawing  such  denial 
and  refuse  to  enter  disclaimer  at  plaintiffs 
instance.  Moore  v.  Moore,  126  Ga.  735.  55  S. 
E.   950. 

72.  See  7   C.  L.    1217. 

73.  Thomas  v.  Young,  79  Conn.  493,  65  A. 
955;  Moran  v.  Denison,  79  Conn.  325,  65  A. 
291;    De   I^nd    v.    Dixon   Power    &   Lighting 


Co.,  225  111.  212,  80  N.  E.  125;  Sutton  v. 
Whetstone  [S.  D  ]  112  N.  W.  850.  Adminis- 
trator must  prove  title  in  his  intestate. 
Thomas  v.  Young,  79  Conn.  493,  65  A.  955. 
To  establish  title  through  the  foreclosure 
of  a  mortgage,  the  burden  is  upon  demand- 
ant to  show  that  there  was  a  breach  of  the 
condition  of  the  mortgage  at  the  time  of 
foreclosure.  Temple  v.  Phelps,  193  Mass. 
297,   79   N.   E.   482. 

74.  Plaintiff  must  sustain  his  allegations 
that  he  is  owner  and  entitled  to  possession 
of  land  in  dispute.  Young  v.  Duggin,  30 
Ky.  L  R.  634,  99  S.  W.  655.  The  plaintiff 
is  bound  to  prove  his  allegations  of  seisin 
within  twenty  years.  Stetson  v.  Grant 
[Me.]  66  A.  480.  The  demandant  in  a  writ 
of  entry  must  prove  not  only  a  right  of 
entry  at  the  time  of  the  commencement  of 
the  action,  but  also  such  an  estate  in  the 
premises   as    he    has   alleged.     Id. 

75.  Thomas  v.  Young,  78  Conn.  493,  65  A. 
955.  The  fact  that  defendant  claims  under 
plaintiff's  grantor  is  equivalent  to  an  ad- 
mission of  title  in  the  grantor,  and  dis- 
penses with  further  proof  of  title  in  him. 
Deen   v.   Williams    [Ga.]'  57   S.   E.    427. 

76.  Young  V.  Duggin,  30  Ky.  L.  R.  634, 
99  S.  W.  655. 

77.  Evidence  held  not  to  warrant  judg- 
ment for  plaintiff.  Harris  v.  Butler  [Fla.] 
42  So.  186.  Evidence  of  prior  possession  of 
plaintiff  too  vague  and  uncertain  to  justify 
direction  of  verdict  for  hlra.  Fletcher  v.  Ri- 
ley  [Ala.]    42  So.   548. 

78.  Glos  V.  Spitzer,  226  111.  82,  80  N.  E. 
743;  Village  of  Shumway  v.  Laturno  [III.] 
80  N.   E.   403. 
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reasonable  doubt.  It  is  sufficient  if  he  prove  it  by  a  preponderance  of  the  evidence.''* 
Title  may  be  proved  by  the  deeds,^**  wills,  and  descents  under  which  it  is  claimed,*^  or 
by  showing  adverse  possession  for  the  required  period  before  the  commencement  of 
the  action.^2  If  plaintiff  relies  on  a  record  or  paper  title,  he  must  show  a  regular 
claim  of  title  from  the  government,  or  from  some  grantor  in  possession,  or  from  a 
common  source  from  which  each  of  the  litigants  claims.^*  But  to  avoid  a  nonsuit,  he 
need  only  show  prima  facie  title  as  against  defendant.^*  The  instrument  under 
which  plaintiff  claims  must  so  describe  the  property  conveyed  as  to  identify  it.*^ 
When  plaintiff'  establishes  a  prima  facie  case,  he  is  entitled  to  recover  unless  affirma- 
tive evidence  is  introduced  to  meet  it.^®  This  burden  defendant  may  meet  by  show- 
ing a  superior  title,  title  in  himself,®^  or  that  plaintiff  has  no  title  ^^  or  is  estopped 


79.  Nevln   V.    Disharoon    [Del.]    66   A.    362. 

80.  Nevin  v.  Disharoon  [Del.]  66  A.  362. 
Where  plaintiff  claims  under  a  deed  of  con- 
veyance duly  executed  and  recorded,  the 
presumption  is  that  title  passed,  that 
grantor  had  sufficient  seisin  to  enable  him 
to  convey,  and  that  seisin  and  title  corres- 
pond •with  each  other.  Stetson  v.  Grant 
[Me.]  66  A.  480.  A  guardian's  deed  is  in- 
sufficient to  establish  title  in  plaintiff  where 
the  record  fails  to  show  an  order  authoriz- 
ing sale,  or  an  order  confirming  it.  Phelps 
V.   Nazworthy.   226   111    254,   80   N.   E.   756. 

81.  Nevin   v.   Disharoon    [Del.]    66   A.    362. 

82.  Twenty  years  in  Delaware.  Nevln  v. 
Disharoon  [Del.]  66  A.  362.  In  action  by 
heir,  deed  purporting  to  convey  to  intestate 
fee  simcle  title,  and  oral  evidence  that  he 
was  in  possession  during  thirty  years  im- 
mediately preceding  his  death,  will  warrant 
judgment  against  defendant  who  disclaims 
title.  Tucker  v.  Duncan,  224  111.  453.  79  N. 
E.  613  Where  plaintiff,  an  administrator, 
relies  upon  proof  of  possession  in  his  in- 
testate at  time  of  his  death,  and  evidence 
only  shows  that  he  was  then  in  possession 
of  small  portion  of  tract,  which  it  fails  to 
Identify,  verdict  for  defendant  is  demanded 
legardless  of  evidence  offered  in  support  of 
his  title.  Whitehead  v.  Pitts.  127  Ga.  774, 
56  S.  E.  1004.  Evidence  held  not  to  prove 
title  by  adverse  possession  in  ancestor 
through  whom  plaintiffs  claim.  Winn  v. 
Coggins  [Fla.]  42  So.  897.  Adverse  posses- 
sion by  ancestor  being  shown,  proof  of  con- 
veyance to  plaintiff  by  all  other  heirs  is 
admissible.  Henry  v.  Frohlichstein  [Ala.] 
43   So.   126. 

83.  Runkle  v.  Welty  [Neb.]  Ill  N.  W.  463. 
If  chuin  does  not  reach  back  to  sovereign 

or  to  a  common  source,  plaintiff  must  prove 
that  he,  or  at  least  one  of  the  grantors  in 
his  chain,  had,  at  same  time,  been  in  pos- 
session of  premises.  Runkle  v.  Welty  [Neb.] 
113   N.    W.    160. 

In  action  by  village  to  recover  land  form- 
ing part  ot  street,  evidence  of  chain  of  con- 
veyances from  government  to  P.,  and  plat 
made  by  him  of  village,  and  deed  from  him 
to  plaintiff  executed  subsequent  to  date  of 
plat,  held  sufficient  to  establish  title  In 
plaintiff.  Village  of  Shumway  v.  Laturno 
[111.]    80  N.  E.   403. 

Deeds  and  patents  held  to  establish  plaint- 
iff's title.  Cowles  v.  Carrier  [Kv.]  101  S. 
W.    916. 

IJsnal  duplicate  receipt  of  a  receiver  of  a 
Vnited  States  land  olHce,  in  full  force  and 
unlmpeached.   is   sufficient   evidence   of    title. 


except  as  against  one  having  a  patent  to 
same  land,  or  persons  claiming  under  him. 
Oldfather  v.   Ericsson    [Neb.]    112   N.  W.   356. 

Informal  deed:  The  fact  that  a  deed  in 
plaintiff's  chain  of  title,  executed  by  a  non- 
resident of  the  state,  was  not  signed  and 
acknowledged  by  grantor's  wife,  will  not 
preclude  recovery.  Rev.  St.  1898,  §  2160. 
Washburn  Land  Co.  v.  Swanby  [Wis.]  110 
N.  W.    806. 

Deed  from  one  apparently  a  stranger  to 
paramount  title,  and  who  does  not  appear 
to  have  ever  been  in  possession,  is  insuffi- 
cient to  show  title  in  grantee.  Nesmith  v. 
Hand  [Ga.]  57  S.  E.  763.  And  fact  that  such 
grantee  has  a  homestead  set  apart  in  land 
does  not  strengthen  his  title  thereto,  nor 
the  titlo  of  the  beneficiaries  of  such  home- 
stead, as  his  heirs  at  law,  nor  prevent  pre- 
scription  running  against  any   of  them.     Id. 

84.  This  he  does  by  producing  his  deed 
and  in  connection  therewith  a  survey  clearly 
identif.ving  the  premises  and  sliowing  pos- 
session under  tlie  deed.  Cottrell  v.  Pick- 
ering [Utah]  88  P.  696.  Under  Rev.  St.  1898, 
§  2861,  such  a  deed  and  survey  establishes 
prima  facie  code  of  right  of  possession  of 
all  the  land  contained  in  deed,  notwith- 
standing survey  shows  erection  of  a  divi- 
sion fence  cutting  off  part  of  such  land.     Id. 

85.  Description  held  insufficient  to  prove 
conveyance  of  certain  lots.  Phelps  v.  Naz- 
worthy,  226   111.   254,   80  N.  E.   756. 

86.  Temple  v.  Phelps,  193  Mass.  297,  79  N. 
E.  482.  Where  plaintiff  claims  title  through 
foreclosure  of  mortgage,  it  is  only  in  case 
failure  to  pay  according  to  terms  of  mort- 
gage is  established  by  him,  or  prima  facie 
evidence  of  it  introduced,  the  effect  of  which 
defendant  seeks  to  avoid  by  proof  of  a  sub- 
sequent payment,  that  burden  is  on  de- 
fendant to  establish  payment.  Id.  A  grant 
of  lands  from  state  under  Pub.  Laws  N.  C 
1835,  p.  7,  c.  6,  as  amended  by  Pub.  Laws 
1836-37,  p.  29,  c.  7,  re-enacted  1  Re^v.  St. 
N.  C.  1837,  c.  42,  §§  1,  36.  is  sufficient  to  es- 
tablish a  prima  facie  case,  and  to  shift  the 
burden  of  proof  to  defendant.  Bealmear  v. 
Hutchins   [C.  C.  A]    148   F.   545. 

87.  Evidence  in  action  against  railroad 
company  held  to  show  that  land  in  dispute 
was  within  defendant's  right  of  way  at  time 
deeds  to  plaintiffs  were  executed.  Meyers 
v.  Wisconsin  Cent.  R.  Co.  [Wis.]  112  N.  W. 
673. 

88.  Where  plaintiff  bases  claim  upon  fact 
that  his  ancestor  died  in  possession  of  re- 
alty sued  for,  proof  that  It  was  set  apart 
as    a    year's    support    to    ancestor's    widow. 
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from  setting  it  up.^^  Where  the  defendant  sets  up  adverse  possession  as  a  defense, 
the  burden  rests  upon  him  to  prove  it  ^°  but  when  he  has  established  a  prima  facie 
ease,  the  burden  shifts  to  plaintiff.®^  Evidence  to  be  admissible  must  bear  upon  an 
issue  made  by  the  pleadings.*^  Irrelevant  evidence  is  excluded."^  A  patent,^*  a 
deed  ^^  or  the  record  thereof,^"  a  mortgage,"  or  a  will,^^  is  admissible  to  prove  title. 


and  that  plaintiff  is  not  her  heir,  requires 
finding  for  defendant.  Moore  v.  Moore,  126 
Ga.   735,   55  S    E.   950. 

89.  Evidence  held  to  show  an  agreed  line, 
with  Improvements,  constituting  an  estoppel 
against  plaintiff.  Stumpp  v.  Kopp,  201  Mo. 
412,  99  S.  W.  1073.  Evidence  held  to  sus- 
tain finding  that  there  was  no  agreement 
between  parties  respecting  boundary  line. 
Cottrell  V.  Pickering  [Utah]    88  P.  696. 

90.  Rich  V.  Victoria  Copper  Min.  Co.  [C. 
C.  A.]  147  F.  380;  Nevin  v.  Disharoon  [Del.] 
66  A.  362.  He  must  show  continuous  ad- 
Terse  possession  for  the  required  period. 
Bland  v.  Beasley  [N.  C]  58  S.  E.  993.  Evi- 
«!ence  held  to  show  adverse  possession  for 
statutory  period.  Stumpe  v.  Kopp,  201  Mo. 
412,  99  S.  W.  1073.  Evidence  held  insufli- 
«ient  to  show  adverse  possession  under 
color  of  title.  Hunter  v.  Wethington  [Mo.] 
108  S.  W.  543.  In  Nevada  it  has  been  held 
that,  where  defendant  alleges  an  agreement 
that  she  shall  be  left  in  possession  of  lands 
in  dispute  and  shall  receive  a  conveyance 
thereof,  the  burden  remains  upon  plaintiff 
to  present  evidence  of  something  to  over- 
come defendant's  possession  for  a  time  sufH- 
eient  to  give  title  under  statute  of  limita- 
tions. Adams  v.  Child,  28  Nev.  169,  88  P. 
1087. 

91.  Evidence  held  not  to  establish  either 
interruption  of  possession  or  seisin  or  pos- 
i-ession  by  plaintiff's  ancestor  within  twenty 
>  ears  before  commencement  of  action.  Clo- 
?uit  V.  John  Arpin  Lumber  Co.,  130  Wis.  258, 
110  N.   W.    222. 

92.  Under  the  general  issue,  it  is  com- 
petent to  disprove  plaintiff's  allegation  of 
s-elsin  by  showing  title  in  a  third  party, 
even  though  defendants  do  not  claim  under 
him.  Stetson  v.  Grant  [Me.].  66  A.  480.  But 
if  plaintiff  shows  seisin  within  twenty  years, 
defendant  cannot  show  a  subsequent  con- 
veyance to  a  third  party  under  whom  he 
tioes  not  claim.  Id.  Where  it  is  alleged 
that  one  of  the  defendants  was  in  the  actual 
fKJcupancy  of  the  premises,  and  that  the 
•thers  each  claimed  same  title  or  interest 
therein,  testimony  that  they  did  not  claim 
any  title  or  interest  is  inadmissible  in  the 
absence  of  a  denial  by  verified  plea.  Glos 
V.  Swanson,  227  111.  179,  81  N.  E.  386. 

93.  Irrelevant:  W'here  defendant  claims 
under  parol  gift,  from  one  since  deceased, 
opinions  of  neighbors  as  to  who  appeared 
to  be  head  of  house.  Wood  v.  Praul,  217  Pa. 
293,  66  A.  528.  Evidence  that  heirs  of  one 
imder  whom  plaintiff  claims,  who  held  only 
legal  title,  redeemed  property  from  fore- 
closure sale,  offered  for  purpose  of  showing 
teeneficlal  Interest  in  estate  of  intestate.  Sut- 
ton V.  Whetstone  [S.  D.]  112  N.  W.  850.  A 
letter  to  one,  since  deceased,  through  whom 
plaintiff  claims,  from  his  brother,  asserting 
title  In  their  mother,  in  absence  of  testi- 
mony showing  what  response  was  made 
thereto.  Mitchell  v.  Cleveland  [S.  C.]i  57  S. 
B.  33.  Question  to  witness  for  defendant  as 
to  whether  he  found  record  of  deed   to  de- 


ceased clerk  of  court  through  whom  plaint- 
iff claims.     Id. 

Relevant:  Evidence  that  boundary  lines  as 
established  by  early  settlers  are  in  harmony 
with  disputed  monuments  relevant  as  tend- 
ing to  show  that  such  monuments  are  true 
corners.  Bridenbaugh  v.  Bryant  [Neb.]  112 
N.    W.    571.  Where    answer    alleged    that 

plaintiff's  grantor  obtained  deed  from  one 
deceased  by  undue  influence,  and  deed  to 
plaintiff  was  without  consideration,  evidence 
tending  to  show  that  plaintiff  paid  no  con- 
sideration admissible  to  prove  that  property 
in  hands  of  plaintiff  was  subject  to  infirmity 
attaching  to  title  of  his  grantor.  Dohefty 
V.  Courtney,  150  Cal.  606,  89  P.  434.  Question 
held  relevant  to  issue  raised  by  answer  as 
to  mental  and  physical  condition  of  grantor 
under  whom  plaintiff  claims  at  time  of  ex- 
ecution of  deed.  Id.  Patent  and  deeds 
which  form  defendant's  title  to  land  to 
which  he  claims  land  in  suit  is  an  accre- 
tion. Stoner  v.  Royar,  200  Ala.  444,  98  S. 
W.  601.  Receipt  from  state  treasurer  for 
purchase  money  for  land  sought  to  be  re- 
covered, paid  by  one  from  whom  plaintiff 
claims  as  heir,  admissible  in  connection 
with  other  evidence  of  purchase.  Rogers  v. 
Keith  [Ala.]  42  So.  44G.  Item  in  will  of 
plaintiff's  ancestor  held  to  convey  title. 
Webb  v    Hicks.  127  Ga.  170,  56  S.  E.  307. 

94.  Patent  from  United  States  and  deeds 
following  admissible  to  prove  title.  Stoner 
V.  Royar,  200  Mo.  444,  98  S.  W.  601.  Error 
in  excluding  such  patent  and  deeds  for  this 
purpose  is  not  cured  by  allowing  their  In- 
troduction as  showing  color  of  title  in  sup- 
port of  claim  of  title  by  adverse  possession. 
Id. 

95.  Instrument  held  to  be  a  deed,  and  ad- 
missible as  part  of  defendant's  chain  of  title. 
Hamilton  v.  Cargile,  127  Ga.  762,  56  S.  E. 
1022  Valid  tax  deed  admissible  to  prove 
defendant's,  title.  Treasury  Tunnel,  Min.  & 
Reduction  Co.  v.  Gregory  [Colo.]  88  P.  445. 
When  such  a  deed,  valid  on  its  face,  is  ex- 
cluded on  sole  ground  that  it  is  void  upon 
its  face,  defendant  need  not  offer  proof  that 
statutory  notice  was  given  of  expiration  of 
time  for  redemption,  or  that  assessment  was 
less   than    $500.     Id. 

96.  Brucke  v.  Hubbard.  74  S.  C.  144,  54 
S.  E.   249. 

07.  Unpaid  mortgage  admissible  as  a  link 
In  plaintiff's  chain  of  title,  though  there 
Is  endorsed  thereon  receipt  for  part  pay- 
ment of  mortgage  debt,  dated  several  years 
after  law  day  of  mortgage,  and  after  de- 
fault in  payment  thereof.  Foster  v.  Car- 
lisle  [Ala.]   42  So.  441. 

98.  But  In  Alabama  plaintiff's  recovery 
cannot  be  defeated  by  a  will  which  has  not 
been  probated  and  proven.  Grlswold  v. 
Griswold  [Ala.]  42  So.  554.  In  New  York, 
if  defendant  relies  upon  an  unprobated  will 
to  sustain  his  title,  plaintiff  is  entitled  to 
prove  that  at  time  of  execution  testator  had 
not  testamentary  capacity.  Smith  v.  Ryan, 
116  App.  Dlv.  397.  101  N.  Y.  S.  1011.     Whera 
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or  as  a  link  in  a  chain  of  title.  Proof  that  land  was  the  homestead  of  defendant's 
father  admissible  where  such  homestead  vested  ipso  facto  in  widow  and  in  children.^® 
As  a  rule,  the  only  objectioii  that  can  be  raised  to  the  admission  of  a  grant  or  deed 
is  that  the  probate  is  defective.^  A  deed  from  executors  will  not  be  excluded  on  the 
ground  of  informalit}'  in  the  sale.^  And  though  a  deed  be  void  for  uncertainty,  and 
inadmissible  as  a  muniment  of  title,  it  may  be  admissible  to  show  color  of  title.^  But 
a  deed  is  not  admissible  where  the  property  sought  to  be  conveyed  was  derived  by 
purchase  at  a  void  sale.*  A  tax  deed  is  admissible  for  the  purpose  of  bringing  in 
the  defense  of  the  statute  of  limitations,'*  but  a  deed  in  which  the  description  of  the 
land  intended  to  be  conveyed  is  so  indefinite  that  it  cannot  be  located  is  not  admis- 
sible for  such  ijurpose.**  Under  a  rule  of  court  requiring  parties  to  file  copies  of  their 
abstracts  of  title,  the  proponent  of  an  abstract  is  not  entitled  to  have  it  admitted 
in  its  entirety  as  affirmative  evidence  in  his  favor.*  Evidence  of  a  survey  made  to  as- 
certain the  land  intended  to  be  conveyed  is  admissible.*  Tax  receipts  are  admissible 
to  show  that  the  party  paying  the  taxes  claimed  the  land.®  Evidence  is  admissible  to 
show  that  the  deed  under  which  plaintiff  claims  was  made  to  a  fictitious  person.^'' 
Statements  of  one  under  whom  plaintiff  claims  in  regard  to  his  title  are  inadmissible 
in  plaintiff's  favor.^^  In  South  Carolina  a  plaintiff  is  not  precluded  from  testifying 
that  he  left  the  deed  under  which  he  claims  title  with  the  grantor  for  safe-keeping  by 
the  fact  that  the  grantor  is  dead.^-  Evidence  that  a  deed  under  which  plaintiff 
claims  was  obtained  by  fraud,^^  or  tending  to  impeach  the  fairness  of  plaintiff's 
method  in  procuring  his  deed,^*  is  not  admissible.  Evidence  is  admissible  to  show 
that  defendant's  possession  was  not  adverse.^^     Expert  testimony  as  to  locations  is 


defendant  claims  under  will,  he  is  estopped 
trora  objecting  to  its  admission  on  ground 
that  there  has  been  no  valid  probate  thereof. 
Steadman  v.  Steadman,  143  N.  C.  345,  55  S. 
E.   784. 

99.  Homestead  under  $500  in  value.  Snell 
V.  Roach   [Ala.]    43  So.  189. 

1.  State  grant  offered  by  plaintiff.  Beal- 
mear  v.  Hutchins   [C.  C.  A.]    148  F.  545. 

2.  Hamilton  v.  Cargile,  127  Ga.  762,  56  S. 
E.   1022. 

3.  Admissible  where  there  is  evidence 
that  claiming  under  it  purchaser  took  pos- 
session of  particular  lands  in  suit.  Rogers 
V.  Keith  [Ala.]   42  So.  446. 

4.  Deed  from  state  auditor  to  defendant 
not  admissible  where  title  sought  to  be  con- 
veyed was  derived  by  state  by  purchase  at 
tax  sale  founded  on  an  assessment  of  prop- 
erty of  one  who  had  no  title  to  the  land 
and  whose  acts  of  possession  were  solely 
as  agent  for  plaintiffs.  Rogers  v.  Keith 
[Ala.]    42  So.   446. 

5.  Doe  V.  Moog   [Ala.]    43  So.  710. 

«.  Even  though  it  be  shown  that  the 
grantee  entered  into  possession  of  same  land 
under  grantor.  Whitehead  v.  Pitts,  127  Ga. 
774,  56  S.   E.  1004. 

7.  The  purpose  of  such  rule  is  to  enable 
court  to  learn  whether  parties  trace  title 
from  a  common  source,  and,  if  so,  to  limit 
proofs  to  subsequent  conveyances  and  trans- 
actions Davis  v.  Jennie  Bros.  [C.  C.  A.] 
152  F.  696. 

8.  Staub  V.  Hampton,  117  Tenn.  706,  101 
S.  W.  776.  And  in  case  of  conflict,  the 
marks  thereof  will  control  the  description 
in  the  deed,  and  this  though  the  same  result 
is  reached  as  If  a  bill  in  equity  had  been 
filed  to  correct  the  deed.  Staub  v.  Hamp- 
ton, 117  Tenn.  706,  101  S.  W.  77C.      Record  of 


a  certificate  and  plat  of  survey  found  in 
book  kept  by  county  surveyor  not  admis- 
sible where  survey  does  not  purport  to  be 
official  act  of  such  surveyor.  Stumpe  v. 
Kopp,  201  Mo.   412,   99  S.  W.   1073. 

9.  Langston  v.  Cothran  [S.  C]  58  S.  E. 
956. 

10.  Where  grantor  testifies  that  grantee 
lived  in  a  certain  township,  evidence  of  per- 
sons well  acquainted  with  inhabitants  of 
such  township  is  admissible  to  prove  that 
no  such  person  ever  lived  there.  Phelps  v. 
Nazworthy,  226  111.   254,  80  N.  E.  756. 

11.  Sutton  v.  Whetstone  [S.  D.]  112  X. 
W.  850.  A  complaint  of  intervention  sought 
to  be  filed  by  one  under  whom  plaintiff 
claims,  in  a  suit  to  which  defendant  was  a 
party,  is  inadmissible  for  purpose  of  show- 
ing title  in  such  person.     Id. 

12.  Code  Civ.  Proc.  1902,  §  450,  does  not 
apply  in  sucli  case.  Brucke  v.  Hubbard,  74 
S.   C.    144,   54   S.  E.   249. 

13.  Loranger  v.  Carpenter,  148  Mich.  549, 
14  Det.  Leg.  N.  273,  112  N.  W.  125. 

14.  Rix  V.  Smith,  145  Mich.  203.  13  Det. 
Leg.  N.    508,   108   N.  W.   691. 

15.  Evidence  tending  to  show  that  de- 
fendant's possession  has  been  as  lessee  of 
plaintiffs.  Thomas  v.  Young,  79  Conn.  493, 
65  A.  955.  The  leases  admissible  for  tliis 
purpose.  Id.  It  is  permissible  for  plaintiff 
to  testify  as  to  his  reason  for  allowing  de- 
fendant to  remain  in  possession.  Brucke  v. 
Hubbard,  74  S.  C.  144,  54  S.  E.  249  It  is  not 
permissible  to  ask  plaintiff  if  he  was  in  pos- 
session of  the  land  in  controversy  without 
specifying  any  time.  In  action  against  one 
claiming  title  by  adverse  po.'isession.  Flan- 
agan  V.   Fabens    [Neb.]    110   N.   W.   655. 
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admissible.^"  The  general  rules  as  to  declarations/'  admissions/^  and  opinion  testi- 
mony ^°  apply. 

§  6.  Trial  and  judgment.-''— The  question  of  plaintiff's  title  is  one  of  law,  to 
be  decided  by  the  court  upon  the  title  papers  introduced,-^  but  the  questions  whether 
the  land  sued  for  is  covered  by  the  deeds  which  form  defendant's  proper  title,"  and 
whether  relinquishment  by  plaintiff  of  his  prior  possession  was  animo  revertendi,'^ 
are  questions  of  fact  for  the  jury. 

Instructions.-* — The  instructions  must  conform  to  the  pleadings  ^'^  and  the 
evidence.-*'  They  must  not  submit  a  question  of  law  to  the  jury,"  or  charge  upon 
the  facts,-®  or  assume  a  fact  which  should  be  submitted  to  the  jury.-*  Charges  which 
are  argumentative,  or  which  single  out  and  give  undue  prominence  to  certain  testi- 
mony adduced  at  the  expense  of  other  testimony,  are  bad.^°  It  is  not  reversible  error 
to  add  explanatory  words  to  a  requested  charge  which  do  not  change  the  proposition 
of  law  embodied  therein. ^^ 

Verdict  and  judgment.^^ — The  verdict ^^  and  findings-*  must  be  sustained  by 
the  evidence.  Special  findings  of  the  court  must  be  consistent  with  its  general  con- 
clusions.^^ The  court  cannot  determine  the  rights  of  persons  not  parties  to  the 
suit.^°  \ATiere  there  are  several  defendants,  the  default  of  one  does  not  relieve  the 
plaintiff'  from  the  necessity  of  establishing  his  case  as  against  those  who  appear  and 
plead.^^     Judgment  must  be  rendered  upon  the  issue  raised  by  the  pleadings^* 


16.  "Where  Issue  is  as  to  the  location  of 
a  certain  lot,  expert  testimony  as  to  the  lo- 
cation of  lands  and  boundaries  is  jidmissible. 
Chappel  V.   Roberts    [Ala.]    43   So    489. 

17.  Declarations  of  defendant's  grantor 
contemporaneous  with  making  of  deed,  made 
for  the  purpose  of  settling  a  boundary,  are 
admissible.  Rix  v.  Smith,  145  Mich.  203,  13 
Det.  Leg.  N.  508,  108  N.  W.  691.  But  his 
declarations  relative  to  plaintiff's  title,  made 
after  execution  of  deed,  are  not  admissible. 
Id.  Declarations  of  such  grantor,  while  in 
possession,  that  she  held  under  her  father's 
will,  are  admissible.  Steadman  v.  Stead- 
man,  143  N.  C.   345,   55  S.  E.  784. 

18.  Advertisement  of  land  for  sale  by  one 
as  administrator  held  not  admissible,  in  ac- 
tion brought  by  his  successor  in  office 
against  liim  as  an  individual,  as  an  admis- 
sion of  prior  possession  of  intestate.  White- 
head v.  Pitts,  127  Ga.  774,  56  S.  E.  1004. 

19.  Sister  of  grantor  under  whom  plaint- 
iff claims,  who  had  been  living  with  her, 
competent,  under  Code  Civ.  Proc  §  1870,  to 
give  opinion  respecting  her  mental  condi- 
tion. Doherty  v.  Courtney,  150  Cal.  606,  89 
P.   434. 

20.  See  7  C.  L.  1220. 

21.  Cowles  V.  Carrier  [Ky.]   101  S.  W.  916. 

22.  Stoner  v.  Royar,  200  Mo.  444,  98  S.  W. 
601. 

23.  Jackson  v.  Strickland,  127  Ga.  106,  56 
S.  E    107. 

24.  See  7  C.  L.   1220. 

25.  Cowles  V.  Carrier  [Ky.]  101  S.  W.  916. 
It  is  proper  to  refuse  to  charge  that  the 
defense  rests  entirely  upon  theory  of  ad- 
verse possession  ■\vlien  answer  denies  title 
in  plaintiffs.  Langston  v.  Cothran  [S.  C]  58 
S    E.   956. 

26.  Whitehead  v.  Pitts,  127  Ga.  774,  56  S. 
E.  1004.  It  is  proper  to  refuse  a  requested 
charge  if  there  is  no  evidence  to  support  it. 
Langs-ton  v.  Cothran  [S.  C]  58  S.  E.  956. 
Where  plaintiff  by  liis  testimony  eliminate.s 
a  claim  made  in  one  count  of  his  complaint. 


court   need    not    instruct   in    reference   there- 
to.     Chappell   v.    Roberts    [Ala]    43   So.   489. 

27.  Charge  instructing  jury  to  find  for 
defendant  if  they  find  he  was  in  adverse 
possession  at  time  of  conveyance  to  plaintiff 
i.<j  erroneous  in  not  setting  forth  constitu- 
ents of  adverse  possession.  Chambers  v. 
Morris    [Ala]    42   So.    549. 

28.  Charge  not  violative  of  constitutional 
inhibition.  Mitchell  v.  Cleveland  [S.  C]  57 
S.   E.   33 

29.  Instruction  assuming  fact  that  land 
sued  for  is  covered  by  deeds  forming  de- 
fendant's paper  title.  Stoner  v.  Royar,  200 
Mo.   444,    98   S.   W.    601. 

30.  Chappell  V.   Roberts   [Ala.]    43  So.   489. 

31.  Explanatory  words  added  to  requested 
charge  that  if  jury  find  plaintiff  has  shown 
good  title  then  she  is  presumed  to  be  owner 
until  contrary  is  shown.  Langston  v.  Coth- 
ran   [S.  C]    58  S.  E.  956. 

32.  See  7  C.  L.  1220. 

33.  Verdict  as  to  boundary  held  sustained 
by  evidence.  Smith  v.  Nelson  [Neb.]  Ill  N. 
W.   779. 

34.  Special  findings  of  jury  establishing 
a  vacancy  between  certain  surveys,  upon 
which  another  survey  was  located  and  pat- 
ented, held  supported  by  evidence.  Bridge- 
port Coal  Co.  V.  Wise  Coimty  Coal  Co.  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  67S,  99  S.  W.  409. 
Evidence  upon  question  of  surveys  and 
boundaries  lield  to  support  finding  of  court. 
Bridenbaugh  v.  Bryant  [Neb.]   112  N.  W.  571. 

35.  Special  findings  upon  question  of 
boundaries  held  to  conform  to  this  require- 
ment. Bridenbaugh  v.  Bryant  [Neb.]  112  N. 
W.   571. 

36.  Scharff  v.  McGaugh  [Mo.]  103  S.  W. 
550.  Cannot  adjudge  that  persons  not  par- 
ties to  suit  hold  as  trustees  property  stand- 
ing in  their  names  as  individuals.  Sanborn 
v.  Loud  [Mich.]  14  Det.  Leg.  N.  586.  113  N. 
W.   309. 

37.  Glos  V.  Swanson.  227  111.  179.  81  N.  E. 
386. 
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and  must  be  sustained  by  the  evidence."  Judgment  may  be  given  for  a  portion  of 
the  land  sued  for.*"  In  a  proper  case  the  sale  of  the  land  under  execution  on  the 
judgment  will  be  restrained  by  injunction/^  and  upon  sufficient  affidavit  an  injunc- 
tion pendente  lite  will  issue  to  restrain  defendants  from  removing  a  growing  crop.*- 

Writ  of  possessions^ — The  writ  of  habere  facias  possessionem  caimot  be  made 
to  include  personal  property.**  The  execution  of  a  writ  of  ejectment  will  be  en- 
joined if  it  appears  that  defendant  has  an  equitable  estate  in  the  locus  in  quo.** 

Costs.*^ — If  judgment  is  given  for  plaintiff,  defendant,  if  he  admitted  posses- 
sion, must  pay  costs,*^  and  this  is  so  though  defendant  offers  to  surrender  posses- 
sion.*' 

§  7.  New  trials^ — An  erroneous  instruction  as  to  plaintiff's  right  of  recovery 
is  ground  for  a  new  trial.°°  In  New  York  defendant  is  entitled  to  a  new  trial  as  of 
right  upon  payment  of  costs  within  three  years  from  the  entry  of  judgment.*^  The 
Pennsylvania  statute  providing  that  one  judgment  in  ejectment  shall  be  conclusive 
between  the  parties  is  not  retroactive.^^ 

§  8.  Mesne  pro-fits  and  damages.^^ — In  Iowa  damages  for  withholding  posses- 
sion or  using  or  injuring  the  premises  may  be  recovered,''*  but  in  Alabama  mesne 
profits  only  are  recoverable.^^  Where  the  court  finds  title  in  the  plaintiff,  it  is  proper, 
in  instructing  the  jury  upon  the  question  of  compensation  to  be  allowed  for  timber 
cut  upon  the  land,  to  assume  plaintiff's  ownership.^^  In  Arkansas,  where  judg- 
ment for  defendant  has  been  reversed  as  to  part  of  the  lands  and  the  cause  remanded. 


38.  Simmons  v.  Sharpe  [Ala.]  42  So.  441. 
Where  complaint  describes  property  claimed 
as  a  fractional  portion  of  two  streets  and 
claims  title  by  reversion  to  original  grantor 
and  conveyance  from  him,  plaintiff  cannot 
recover  on  ground  of  title  acquired  by  own- 
ership of  abutting  lots.  Bothwell  v.  Denver 
Union  Stockyard  Co.  [Colo.1  90  P.  1127. 
Where  plaintiff  relied  on  sheriff's  deed  or 
execution  sale  and  defendants,  one  being 
defendant  in  execution  and  others  mort- 
gagees who  acquired  their  right  to  separate 
parcels  of  the  land  sued  for,  joined  in  a 
plea  of  not  guilty,  a  judgment  against  all 
the  defendants  was  held  proper.  Simmons 
V.  Sharpe   [Ala.]   42  So.  441. 

39.  Judgment  as  to  boundary  held  sus- 
tained by  evidence.  Smith  v.  Nelson  [Neb.] 
Ill  N.  W.  779. 

40.  For  that  portion  which  pleadings  and 
facts  show  plaintiff  entitled  to.  Edwards  v. 
Brusha,  18  Okl.  234,  90  P.  727.  See,  also, 
Board  of  Education  of  Glynn  County  v.  Day 
[Ga.]  57  S.  B.  359.  Provided  verdict  speci- 
fies with  certainty  the  portion  that  Is  found 
to  be  his  property,  Alexander  v.  Thompson 
[Ga.]   58  S.  E.   836. 

41.  Injunction  will  issue  at  suit  of  de- 
fendant who  is  equitable  owner  of  a  mort- 
gage on  land.  Taylor  v.  Roniger,  147  Mich. 
99,  13  Det.  Leg.  N.  994,  110  N.  W.  503. 

42.  Affidavit  sufficient  where  defendants 
Diade  no  showing  against  application. 
O'Connor  v.  Oliver   [Wash.]    88  P.  1025. 

43.  See  7  C.  L.  1220. 

44.  Keystone  Coal  Co.  v.  Williams,  216 
Pa.  217,  65  A.  407.  If  such  property  is  seized 
under  writ,  it  may  be  recovered  in  a  com- 
mon-law action,  and  a  rule  to  open  judg- 
ment and  set  aside  writ,  so  far  as  It  re- 
lates to  personalty,  should  be  discharged.  Id. 

45.  In  this  case  after  defendant  had  pur- 
chased the  locus  in  quo  by  parol  agreement 
from  predecessor  in  title  of  plaintiff,  plaint- 


iff purchased  from  record  owner  at  time 
when  defendant  was  in  visible  possession 
under  his  prior  purchase.  Atlantic  City  R. 
Co.  V.  Johanson  [N.  J.  Eq.]  65  A.  719.  The 
fact  that -locus  in  quo  is  a  highway,  and 
that  possession  of  defendant  consists  of  oc- 
cupancy thereof  with  a  steam  railway,  is  no 
ground  for  refusing  to  enjoin  execution  of 
writ.     Id. 

46.  See  7   C.  L.   1220. 

47.  Village  of  Shumway  v.  Laturno  [111.] 
SO  N.  E.  403.  Defendant  who  pleaded  not 
guilty  cannot  escape  liability  on  theory 
that  he  had  no  interest  in  property.  Thom- 
son V.  Camper,  106  Va.   315,  55  S.  E.  674. 

48.  Village  of  Shumway  v.  Laturno  [111.] 
80  N.  E.  403. 

49.  See  5  C.  L.  1064.  See.  also.  New  Trial 
and  Arrest  of  Judgment,   8  C.   L.   1153. 

50.  Alexander  v.  Thompson  [Ga.]  58  S.  E. 
836. 

51.  Code  Civ.  Proc.  8  1525.  Collection  of 
costs  by  execution  against  defendant,  which 
is  satisfied  by  sale  of  whatever  interest  he 
has  in  the  premises  from  which  he  was 
ejected,  constitutes  a  payment  of  cost  with- 
in the  meaning  of  this  statute.  Townshend 
v.  Keenan,  117  App.  Div.  484,  102  N.  Y.  S. 
792. 

52.  Act  May  8,  1901.  Neeld  v.  Cunning- 
ham, 216  Pa.  523,  65  A.  1095. 

53.  See  7   C.  L.   1221. 

54.  Code,  §§  4187,  4199.  Anderson  v. 
Acheson,  132  Iowa,  744,  110  N.  W.  335. 
Where  petition  asks  for  damages  for  in- 
jury to  premises,  they  may  be  recovered 
though  proof  does  not  warrant  a  writ  of 
ejectment.     Code,    §    3639.     Id. 

55.  Mesne  profits  only  and  not  damages 
for  trespass  are  recoverable  under  Code 
1896,  9  1555.  Henry  v.  Davis  [Ala.]  43  So. 
122. 

56.  Cowles  v.  Carrier  [Ky.]  101  S.  W.  916. 
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the  trial  court  may  assess  damages  sustained  by  plaintiff  from  the  cutting  of  timber 
subsequent  to  date  of  final  decree."^ 

§  9.  Allowance  for  improvements  and  expenditures.^^ — ^Value  of  permanent 
improvements  may  be  recovered  by  way  of  set-off."  In  a  second  ejectment  by  de- 
fendant after  judgment  against  him,  he  may  recover  for  improvements.®" 


EliECTION   AND   "WAIVER, 


§  1.  Election  in  General  (1037). 

§  a.  Occasions  for  Elections   (1037). 

A.  Of    Remedies    (1037). 

B.  Of    Rights    and    Estates    (1038). 
§  3.  Waiver  In  General  (1039). 


§  4.  Acts  and  Indicia  of  Election  and 
Waiver  (1039). 

§  5.  Consequences  of  an  Election  or  Waiv- 
er   (1040). 

§  6.     Pleading    (1041). 


Only  a  general  treatment  of  the  doctrines  of  election  and  waiver  is  here  at- 
tempted. For  application  of  the  principles  involved,  reference  must  be  had  to  the 
topic  dealing  with  the  subject-matter  concerned.  Election  between  counts  ^  and 
the  waiver  of  objections  in  judicial  proceedings  ^  are  specially  treated  elsewhere,  as 
are  the  doctrines  of  estoppel  ^  and  laches.* 

§  1.  Election  in  general.  Definition.^ — An  election  is  a  choice  between  two 
or  more  available,  inconsistent  rights  or  remedies.* 

§  2.  Occasions  for  elections.  A.  Of  remedies.'^ — One  may  elect  between  avail- 
able and  coexistent  remedies,*  but  he  cannot  at  the  same  time  have  remedies  which 
are  inconsistent.®  A  distinction  must  be  made  between  an  election  and  a  mistake  of 
remedy.  ^*^  Hence  an  attempt  to  apply  a  remedy  not  in  existence  does  not  bar  the 
right  to  subsequently  invoke  the  proper  one.^^    At  common  law  one  could  waive  a 


57.  Kirby's  Dig.  §  2755;  Collins  v.  Paepcke- 

Light  Lumber  Co.  [Ark. J  100  S.  W.  86.  Sup- 
plementary complaint  defective  in  not  stat- 
ing that  timber  was  cut  since  date  of  finAl 
decree.     Id. 

58.  See   7   C.  L..   1221. 

Right  to  recover,  under  occupying  claim- 
ant's acts,  is  elsewhere  treated,  as  the  ques- 
tion does  not  always  arise  in  ejectment. 
See  Accession  and  Confusion  of  Property,  9 
C.  L.  10. 

69.  Webb  v.  Hicks,  127  Ga.  ITO,  56  S.  E. 
307. 

60.  Neeld  v.  Cunningham,  216  Pa.  523,  66 
A.  1095. 

1.  See  Pleading,  8  C.  L.  1355. 

2.  See  Saving  Questions  for  Review,  8  C. 
L.   1822;   Appeal  and  Review,   9   C.  L.   108. 

3.  See  Estoppel,  7  C.  L.  1489. 

4.  See  Equity,   7  C.  L.   1323. 
6.     See  7  C.  L.  1222. 

6.  See  post,   §    2. 

7.  See  7  C    L    1222. 

8.  Under  Code  1887,  §§  2902,  2903,  2906, 
and  act  Jan.  29,  1894,  where  one  injured  by 
another's  negligence  dies  pending  suit,  his 
administrator  may  either  continue  the  ac- 
tion or  sue  for  wrongful  death.  Bram- 
mer's  Adm'r  v.  Norfolk  &  W.  R.  Co.  [Va.] 
57  S.  E.  593.  One  from  whom  money  has 
been  fraudulently  obtained  may  either  sue 
In  tort  for  damages  or  proceed  under  the 
law  authorizing  recovery  of  the  money 
itself.  Morgan's  Louisiana,  etc.,  Co.  v. 
Stewart  [La.]  44  So.  138.  A  conditional  sale 
contract  will  not  be  held  to  give  to  the  ven- 
dor both  the  right  to  retake  possession  on 
default  and  the  right  to  enter  judgment  for 
the  full  amount  of  the  price  unless  it  so 
provides  expressly  or  by  necessary  Implica- 


tion.    Ketcham   v.   Davis,    31    Pa.    Super.    Ct. 
583. 

9.  Party  who  obtained  a  judgment  for 
price  of  lumber  sold  could  not  claim  the  ma- 
terial as  against  a  vendor  of  land  under  an 
alleged  agreement  with  vendee.  Mosca 
Town  Co.  V.  Wellington  [Colo.]  89  P.  783. 
Where  title  to  certain  materials  was  In 
plaintiff  only  by  virtue  of  a  contract,  he 
could  not  disaffirm  and  also  claim  title. 
Whiting  V.  Derr.  105  N.  Y.  S.  854.  A  pur- 
chaser of  a  horse  may  not  recover  actual 
damages  and  also  statutory  damages  for 
false  statements  as  to  pedigree.  Galbraith 
V.  Carmode,  43  Wash.  456,  86  P.  624.  Suit 
by  infant  against  attorneys  who  wrong- 
fully paid  proceeds  of  a  suit  to  his  father 
as  next  friend  not  inconsistent  with  pre- 
vious suit  by  infant  against  father  for  the 
money.  Wood  v.  Claiborne  [Ark.]  102  S. 
W.  219.  Applicant  for  school  land  put  to 
election  between  enforcing  rights  as  pur- 
chaser and  accepting  statement  of  land  com- 
missioner that  he  had  lost  his  opportunity 
and  was  entitled  to  only  his  cash  payment. 
Hamilton  v.  Gouldy  [Tex.  Civ.  App.]  19  Tex. 
Ct.   Rep.   12,   103   S.  W.   1117. 

10.  Rule  that  adoption  of  one  of  two  or 
more  inconsistent  remedies  bars  resort  to 
the  others  does  not  apply  where  there  is 
only  one  remedy.  Clark  v.  Heath,  101  Me. 
530,  64  A.  913.  The  party  must  have  had 
two  valid,  available,  and  inconsistent  rem- 
edies, and  must  have  undertaken  to  pursue 
one  of  them.  Bandy  v.  Gates  [Tex.  Cr. 
App.]  16  Tex.  Ct.  Rep.  811,  97  S.  W.  710.  An 
effort  to  enforce  a  supposed  but  nonexisting 
remedy  does  not  constitute  an  election.     Id. 

11.  Attempt  to  foreclose  a  lien  when 
debt  was  barred  held  not  to  preclude  right 
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tort  and  STie  in  assumpsit  only  in  cases  of  conversion  or  where  a  contract  relation 
existed  betAvcen  the  parties.^-  A  cestue  que  trust  may  elect  between  ratifying  and 
disaffirming  an  unauthorized  transaction  and  will  be  concluded  by  an  election  once 
made.^'  Statutory  rights  of  action  for  different  kinds  of  negligence  confer  no 
right  of  election.^*  Where  a  right  already  exists  at  law  or  equity  a  new  remedy  given 
by  statute  is  cumulative.^^ 

(§2)  B.  Of  rights  and  estates.^^ — One  may  not  take  under  and  against  a 
will  or  other  instrument  at  the  same  time,"  hence  a  widow  is  often  put  to  an  election 
between  testamentary  provisions  and  dower,"  but  she  cannot  be  required  to  elect 
unless  an  intention  to  deprive  her  of  dower  is  expressly  stated  or  clearly  implied,^'' 
and  in  the  absence  of  a  will  no  election  is  necessary  to  entitle  a  widow  to  common- 
law  dower.^**  A  wife's  or  husband's  right  of  election  is  purely  a  personal  one,^^ 
hence  it  cannot  be  enforced  to  suit  the  creditors  of  the  survivor.^-    A  statutory  pro- 


to  have  trustee  foreclose  out  of  court.  Bandy 
V.  Gates  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep. 
811,  97  S.  W.  710.  Conditional  sale  vendor 
toy  attempting  to  enforce  a  lien  under  mis- 
taken tlieory  that  title  had  passed  held  not 
precluded  from  subsequently  suing  in  re- 
plevin. Bierce  v.  Hutchins,  205  U.  S.  340, 
51  Law.  Ed.  828.  Rejected  request  of  con- 
ditional sale  vendee  to  be  permitted  to  treat 
contract  as  a  lease  held  not  to  preclude  liis 
right  to  redeem  where  not  made  until  after 
time  for  payment  of  last  installment.  Ham- 
ilton V.  Highlands,  144  N.  C.  279,  56  S.  E. 
929.  Bringing  trover  did  not  bar  assump- 
sit where  the  latter  was  the  only  remedy. 
Clark  V.  Heath,  101  Me.  530,  64  A.  913. 
Bringing  of  assumpsit  against  an  officer 
wrongfully  levying  upon  property  but  be- 
fore sale  does  not  waive  the  tort,  since  the 
officer  was  not  liable  until  sale.  Holmes  v. 
Smith  [Mich.]  112  N.  W.  912.  Suit  for  re- 
scission of  contract  for  exchange  of  prop- 
erty not  a  bar  to  subsequent  suit  for  dam- 
ages where  first  suit  was  dismissed  for  bad 
pleading.  Dooley  v.  Crabtree  [Iowa]  109  N. 
W.  889.  An  unnecessary  and  unsustainable 
suit  on  a  judgment  against  administrators, 
dismissed  before  service  of  summons,  held 
no  election  of  remedy.  Shively  v.  Harris 
[Cal.  App.]  90  P.  971.  Proving  claim  in 
bankruptcy  of  brokerage  firm  no  bar  to  re- 
covery from  member  of  stock  exchange  who 
did  the  buying.  Doucette  v.  Baldwin  [Mass.] 
80  N.  B.  444.  In  suit  to  compel  conveyance 
of  land  bought  at  receiver's  sale,  a  plea 
that  plaintiff  had  proceeded  by  error  to  have 
the  sale  set  aside  should  have  been  over- 
ruled where  on  its  face  tlie  writ  was  fa- 
tally defective,  though  its  validity  had  not 
then  been  passed  upon.  Miller  v.  Drought 
[Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  416,  102 
S.  W.   145. 

12.  Husband  could  not  waive  tort  and  sue 
In  assumpsit  for  medical  expense  for  his 
wife  injured  by  defendant's  negligence. 
Plefka  v.  Detroit  United  R.  Co..  147  Mich. 
641,   14  Det.  Leg.  N.   33,   111  N.  W.   194. 

13.  "Where  executors  exchanged  realty 
without  authority,  a  devisee's  assignment  of 
his  interest  in  proceeds  of  a  foreclosure  sale 
of  land  received  in  exchange  held  a  ratifi- 
cation. Hine  v.  Hine,  118  App.  Div.  585, 
103  N.  Y.  S.  535.  Where  executors  instead 
of  foreclosing  certain  mortgages  took  title 
to  mortgaged  premises  and  sold  them  ac- 
tion of  interested  persons  in  holding  execu- 


tors responsible  for  full  amount  which 
should  have  been  collected  on  the  mort- 
gages held  to  bar  recovery  of  proceeds  of 
sale.     Id. 

14.  Right  of  action  under  Rev.  St.  1899, 
§  2864,  for  death  caused  by  negligence  of  a 
defendant's  officers  or  employes  is  distinct 
from  that  given  by  §§  2865,  2866,  for  death 
caused  by  defendant's  negligence,  and  for 
death  resulting  from  negligence  of  charac- 
ter specified  under  §  2864  one  may  not  elect 
to  sue  under  the  subsequent  sections.  Ca- 
sey v.  St.  Louis  Transit  Co.  [Mo.]  103  S  W. 
1146. 

15.  Statute  providing  for  mechanic's  lien 
on  personalty,  and  giving  remedy  for  its  en- 
forcement, did  not  take  away  pre-existing 
right  of  lien  holder  to  attach  the  property 
without  losing  lien.  That  other  remedies 
may  exist  for  the  abatement  of  a  public 
nuisance  does  not  affect  the  power  in  this 
regard  conferred  on  a  district  attorney  by 
statute.  People  v.  McCue,  150  Cal.  195,  88 
P.   899. 

16.  See  7  C.  L.  1224. 

17.  Wife  seeking  fee  of  a  house  under  a 
writing  from  her  husband  held  required  in 
equity  to  release  her  dower  in  two  other 
houses.  Cowdrey  v.  Cowdrey  [N.  J.  Eq.]  64 
A.  98.  One  may  not  take  under  and  against 
a  will.  Tolley  v.  Poteet  [W.  Va.]  57  S.  E. 
811.  Widow's  failure  to  renounce  will  and 
to  surrender  interests  acquired  thereby 
after  obtaining  knowledge  that  she  had  a 
joint  interest  in  land  devised  held  to  pre- 
clude her  from  claiming  any  further  inter- 
est.    Id. 

IS.  Under  Shannon's  Code,  §  4146,  where 
all  the  personalty  is  given  to  a  wife,  and 
the  realty  so  long  as  she  remains  single, 
she  is  required  to  make  an  election  within 
one  year  between  dower  and  the  provisions 
of  the  will.  Chanmess  v.  Parrish  [Tenn.] 
103   S.  W.   822. 

10.  Where  will  gave  $1,000  and  life  estate 
in  all  other  property,  but  there  was  no  dec- 
laration that  it  was  in  lieu  of  dower.  War- 
ner V.  Hamill  [Iowa]  111  N.  W.  939.  See 
also   Wills,   8   C.   L.   2305. 

20.  Keeney  v.   McVoy    [Mo.]    103  S.  W.  946. 

21.  In  re  Fleming's  Estate,  217  Pa.  610, 
66  A.  874. 

22.  Husband  could  not  be  compelled  to 
take  against  wife's  will  for  discharge  of 
trust  liabilities.  In  re  Fleming's  Estate, 
217  Pa.   610,   66  A.  874. 
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vision  as  to  the  rights  of  a  widow  who  renounces  her  liusbancVs  will  assumes  the  ex- 
istence of  a  valid  will,  and  hence  it  does  not  preclude  the  widow  from  contesting  a 
will  as  sole  heir.-^  A  widow's  long  delay  in  making  an  election  does  not  constitute 
laches  where  the  election  is  in  fact  made  within  the  time  allowed  by  law.^*  Under 
the  Missouri  statutes  the  mere  passive  enjoyment  by  a  widow  of  her  quarantine  right 
does  not  defeat  her  right  to  elect  to  take  a  child's  part,-"  nor  can  an  heir  defeat 
snch  right  by  filing  a  suit  for  the  assignment  of  dower  and  for  partition.^* 

§  3.  Waiver  in  general.  Definition.'^'' — A  waiver  is  a  voluntary  relinquish- 
ment of  a  knoAvn  right.-^ 

§  4.  Acts  and  indicia  of  election  and  waiver.^^ — An  election  is  generally  made 
by  the  doing  of  some  decisive  act  indicating  a  choice,^''  but  full  knowledge  of 
all  the  facts  and  circumstances  is  essential.^^  A  failure  to  act  is  sometimes  held  to 
constitute  an  election.^^  That  a  widow  deals  with  an  interest  in  her  husband's  realty 
as  if  she  owned  it  in  fee  raises  an  inference  of  a  seasonable  election  to  take  a 
child's  part  in  lieu  of  dower.^^  In  the  absence  of  estoppel,^*  acts  done  prior  to  the 
commencement  of  judicial  proceedings  and  indicating  an  intent  to  rely  on  a  particu- 
lar remedial  right  do  not  constitute  an  election.^^ 

A  waiver  may  consist  of  acts  clearly  showing  an  intention  to  abandon  a  certain 
right  ^®  or  which  are  inconsistent  with  an  intention  to  insist  upon  it.^^     An  ante- 


23.  Freeman  v.  Freeman,  61  W.  Va.  682, 
57  S.  E.   292. 

24.  There  being  no  administration, 
twenty  years'  delay  not  laches,  statute  al- 
lowing one  year  after  granting  of  letters. 
Child's  part.  Keeney  v.  McVoy  [Mo.]  103 
S.   W.    946. 

25,36.  Keeney  v.  McVoy  [Mo.]  103  S.  W. 
946. 

27.  See  7  C.   L.   1225. 

28.  See  post,   §   4. 
2».     See    7    C.    L.    1225. 

30.  Acts  held  to  constitute  an  election: 
Filing  mechanic's  lien  for  balance  unpaid 
on  a  heating  plant  held  election  to  abandon 
title  and  recover  price.  Kirk  v.  Crystal, 
118  App.  Div.  32,  103  N.  T.  S.  17.  Refusal  to 
accept  an  undivided  interest  in  coal  under 
contract  for  the  fee  held  an  election  to  re- 
scind the  contract.  Farber  v.  Blubaker  Coal 
Co.,  216  Pa.  209,  65  A.  551.  Evidence  that  a 
husband  delivered  certain  articles  to  be  dis- 
posed of  as  directed  in  his  wife's  will  held 
admissible  to  show  that  he  elected  to  take 
under  will.  In  re  Church's  Estate  [Vt.]  67 
A.  549. 

Held  no  election:  Tenant's  allegation  in 
former  action  that  landlord  had  agreed  to 
protect  him  from  leaks  in  the  roof  of  leased 
building  held  not  such  election  to  sue  on 
contract  as  to  bar  action  to  enforce  com- 
mon-law liabilitv.  Pratt,  Hurst  &  Co.  v. 
Taller,  53  Misc.  82,  103  N.  T.  S.  1094.  That 
testatrix's  children  accepted  from  husband 
deeds  to  land  in  part  acquired  by  him  under 
the  will  did  not  preclude  them  from  suing 
to  set  aside  the  probate.  Holland  v.  Couts 
[Tex.]   17  Tex.  Ct.  Rep.   113,  98  S.  W.  236. 

31.  Ignorance  of  nature  of  property  or 
rights  justifies  revocation  of  election  unless 
outside  rights  have  Intervened.  Talley  v. 
Poteet  [W.  Va.]  57  S.  E.  811.  Replevin  suit 
no  bar  to  subsequent  recovery  of  certain 
expenses  caused  by  defendant,  but  not 
known  to  plaintiff  when  first  suit  was 
brought.  Haughawaut  v.  Royse,  122  Mo. 
App.   72.   98   S.  W.   101. 


32.  Failure  of  husband  to  assert  rights 
against  life  tenants  under  wife's  will  held 
no  bar  to  liis  claim  against  remaindermen, 
the  latter  not  having  been  misled  or  in- 
jured. Davis  V.  Fenner,  30  Pa.  Super.  Ct. 
389. 

33.  This  so  though  widow  by  mistake 
claimed  less  than  she  w^as  entitled  to. 
Rountree  v.   Gaulden    [Ga.]    58   S.  E.   346. 

34.  See  Estoppel,   7  C.  L.   1489. 

35.  Vendee's  rejected  offer  to  return 
goods  and  demand  for  return  of  price  not 
a  bar  to  subsequent  suit  for  damages. 
Brooks  v.   Romano    [Ala.]    42   So.   819. 

36.  Where  an  administratrix  claimed  as 
a  gift  property  returned  by  her  as  assets, 
an  objection  to  the  surrogate's  jurisdiction 
did  not  admit  that  administratrix  was  en- 
titled to  the  property  or  waive  contestant's 
claim  that  the  property  was  assets.  In  re 
Cavanagh,  105  N.  T.  S.  850.  Securing  in- 
junction held  not  to  preclude  recovery  of 
damages  for  injury  to  property  before  it 
was  obtained  or  for  period  covered  by  its 
restraint.  Miller  v.  Rambo,  73  N.  J.  Law, 
726,   64  A.   1053. 

37.  Acts  held  vraived:  Buyer's  fraud  in 
failing  to  take  up  a  note  in  six  hours  as 
agreed  held  waived  by  sellers  keeping  him 
in  his  employ  for  several  weeks  and  failing 
to  bring  suit  until  after  a  month.  Warren 
v.  Osborne  [Tex.  Civ.  App.]  97  S.  W.  851. 
Failure  to  set  up  claim  to  certain  land  in 
suit  on  a  bond  held  to  preclude  assertion  of 
claim  under  bond  fifteen  years  later.  Cor- 
nett  V.  Moore.  30  Ky.  L.  R.  280,  97  S.  W. 
380.  Father  recovering  damages  for  son 
held  "estopped"  from  thereafter  himself  re- 
covering such  damages.  American  Car  & 
Foundry  Co.  v.  Hill,  226  111.  227,  80  N.  E.  784. 

Held  no  waiver:  Reconveyance  of  part  of 
land  obtained  by  fraudulent  deed  did  not 
prevent  setting  aside  of  first  deed  where 
grantor  was  ignorant  of  her  rights  in  the 
land  and  of  the  effect  of  the  deeds.  Tolley 
v.  Poteet  [W.  Va.]  57  S.  E.  811.  Mere  insti- 
tution   of    suit    in    justice    court   no    bar    to 
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nuptial  provision  does  not  waive  dower  unless  made  in  lieu  thereof.^'    An  agistor's 
lien  is  waived  by  an  attachment  of  the  property  to  satisfy  the  claim.^® 

§  5.  Consequences  of  an  election  or  tvaiver.*^ — A  deliberate  and  intelligent 
election  between  inconsistent  rights  or  remedies  bars  a  second  election.*^  Consistent 
remedies  may  be  concurrently  pursued,*^  but  full  satisfaction  in  one  is  a  satisfaction 
in  all,*^  The  particular  results  attendant  upon  acceptance  or  renunciation  of  testa- 
mentary provisions  will  depend  upon  the  statute  and  the  provisions  of  the  will.'* 


claim  of  larger  amount  in  a  court  of  record. 
Papineau  v.  "White,  117  111.  App.  51.  Ven- 
tlee's  collection  of  rent  and  adv'ertising 
land  for  sale  held  no  waiver  of  right  to  re- 
cover price  for  want  of  good  title.  Moore 
V.  Price  [Tex.  Civ.  App.]  18  Tecs.  Ct.  Rep. 
693,  103  S.  W.  234.  That  assignee  of  a 
mortgage  consented  to  assignor's  returning 
to  another  a  conditional  sale  note  held  as 
additional  security  did  not  waive  his  right 
to  enforce  mortgage  as  a  superior  lien  pur- 
suant to  agreement  between  owner  of  note 
and  mortgagee.  Hyatt  v.  Bell  [Ark.]  103 
S.  W.   748. 

Irresrular  proceedlngss  Creditor's  action  in 
trover  against  trustee  in  bankruptcy  held 
affirmance  of  a  sale  free  from  liens.  In  re 
Platteville  Foundry  &  Mach.  Co.,  147  F.  828. 
Irregularity  in.  report  of  road  commissioner 
waived  by  filing  claim  for  damages  on  ac- 
count of  establishment  of  road.  Hoye  v. 
Dlehls  [Neb.]  110  N.  W.  714.  City  could  not 
accept  money  in  settlement  of  special  as- 
sessments and  afterwards  contend  that  stip- 
ulation and  judgment  under  which  it  was 
received  were  invalid.  State  v.  Spokane 
[Wash.]    87   P.   944. 

Invalid  statntea:  One  who  seeks  damages 
under  a  statute  providing  for  an  improve- 
ment cannot  contest  the  constitutionality  of 
the  taking  thereunder  or  the  method  pro- 
vided for  the  assessment  of  the  damages. 
American  Unitarian  Ass'n  v.  Com.,  193  Mass. 
470,  79  N.  B.  878.  Appellant  could  not  urge 
unconstitutionality  of  statute  under  which 
he  was  in  court.  Murphy  v.  Police  Jury, 
St.  Mary  Parish,  118  La.  401.  42  So.  979. 
Probate  Judge  by  accepting  services  of 
clerk  and  deputies  elected  under  unconsti- 
tutional statute  held  to  have  waived  uncon- 
stitutionality so  far  as  such  assistants  were 
concerned,  and  he  was  required  to  pay  them 
for  their  services.  Henderson  v.  Koenig, 
192  Mo.  690,  91  S.  W.  88.  Held  too  late  to 
attack  street  improvement  ordinance  after 
permitting  city  to  Incur  expense  and  assess 
benefits.  Durrell  v.  Woodbury  [N.  J.  Law] 
65  A.  198. 

Contract  provisions!  Provision  for  written 
notice  to  vendor  of  machinery  held  waived 
by  agents  going  and  attempting  to  make  it 
comply  with  warranty.  Harrison  v.  Rus- 
sell &  Co.,  12  Idaho,  624,  87  P.  784.  Pur- 
chaser's removal  of  stone  held  waiver  of 
provision  for  inspection  on  cars.  Western 
Const.  Co.  v.  Romona  Oolitic  Stone  Co.  [Ind. 
App.]  80  N.  E.  856.  Failure  to  deliver  ab- 
stract of  title  within  ten  days  waived  by  its 
acceptance  later.  Kentucky  Distilleries  & 
Warehouse  Co.  v.  Blanton  [C.  C.  A.]  149 
F.  31.  Plaintiff's  presence  at  building  of  a 
boat  and  requesting  changes  held  waiver  of 
stipulation  as  to  amount  of  draft.  Marine 
Iron  Works  v.  Wless  [C.  C.  A.]  148  F.  145. 
Vendee  held  not  to  have  waived  tender  of 
deed.     Lefferts  v.  Dolton,  217  Pa.   299,   66  A. 


527.  Acceptance  of  rent  held  waiver  of 
right  to  forfeit  mineral  lease  up  to  that  date. 
Monarch  Oil,  Gas  &  Coal  Co.  v.  Richardson, 
30  Ky.  L.  R.  824,  99  S.  W.  668.  Evidence  in- 
sufficient to  show  waiver  by  carrier  of  stip- 
ulation requiring  shipper  to  give  written 
notice  of  claim  for  damages.  St.  Louis,  etc., 
R.   Co.   v.   Phillips,   17  Okl.   264,   87   P.   470. 

38.  Contract  construed  not  to  bar  dower. 
Brown  V.  Brown,  117  App.  Div.  199,  102  N. 
Y.  S.   291. 

39.  The  two  liens  are  inconsistent.  Cris- 
mon  V.  Barse  Live  Stock  Commission  Co., 
17  Okl.  117,  87  P.  876. 

40.  See   7   C.   L.    1229. 

41.  Election  of  a  creditor  to  prove  his 
claim  against  estate  of  a  corporation  held 
waiver  of  right  to  set  aside  receivership 
proceedings  for  fraud.  Watrous  v.  Hilliard 
[Colo.]  88  P.  185.  Administrator  who  con- 
tinued decedent's  suit  for  negligence  held 
barred  from  subsequent  action  for  wrongful 
death.  Brammer's  Adm'r  v.  Norfolk  &  W. 
R.  Co.  [Va.]  57  S.  B.  693.  Where,  after 
nonsuit  as  against  a  street  railway  com- 
pany, plaintiff  elected  to  continue  the  case 
against  a  city,  he  was  bound  by  the  Judg- 
ment. Crotty  V.  Danbury,  79  Conn.  379,  6S 
A.  147.  Recovery  of  damages  for  poUutiom 
of  water  held  bar  to  recovery  of  penalty 
for  violation  of  injunction  against  pollu- 
tion. Gorham  v.  New  Haven,  79  Conn.  670, 
66  A.  505.  Requesting  return  of  cash  pay- 
ment held  to  bar  an  applicant  for  school 
land  from  claiming  rights  as  purchaser. 
Hamilton  v.  Gouldy  [Tex.  Civ.  App.]  19  Tex. 
Ct.   Rep.  12,  103  S.  W.  1117. 

42.  McLendon  Bros.  v.  Finch  [Ga.  App.] 
58  S.  B.  690.  Specific  performance  of  a  con- 
tract and  action  for  breach  held  not  incon- 
sistent (Ballelsen  v.  Schlff,  105  N.  Y.  S.  692), 
hence  commencement  of  suit  for  specific 
performance  did  not  waive  defendant's  de- 
fault (Id.).  Infant  who  had  sued  by  his 
father  as  next  friend  could  proceed  against 
attorneys  for  paying  judgment  to  father 
though  he  had  previously  brought  suit 
against  father.  Wood  v.  Claiborne  [Ark.] 
102  S.  W.  219.  No  election  of  remedies  by 
bank's  proceeding  against  its  cashier  for 
wrongfully  diverted  funds  so  as  to  preclude 
action  against  party  to  whom  cashier  paid 
them,  they  being  both  jointly  liable  for  the 
conversion.  Home  Sav.  Bk.  v.  Otterbach 
[Iowa]    112  N.  W.   769. 

43.  Acceptance  from  one  of  damages  for 
cutting  right  of  way  held  to  preclude  ac- 
tion against  another  for  same  wrong.  Mc- 
Lendon Bros.  V.  Finch  [Ga.  App.]  58  S.  B. 
690.  Settlement  with  partnersliip  held  to 
estop  individual  members  who  participated. 
Id. 

44.  Brother's  election  to  take  realty  un- 
der a  will  held  to  preclude  his  administrator 
from  proceeds  of  a  life  policy  at  the  same 
time    bequeathed    brother's    daughter.     Mo- 


9  Cur.  Law. 


ELJECTIONS  §  1. 


1041 


Children  portioned  off  in  the  lifetime  of  a  testator  will  not  be  considered  in.  deter- 
mining the  amount  of  the  widow's  child's  part.*° 

An  authorized  waiver  by  an  agent  will  bind  his  principal.*® 
§  6.     Pleading.*'^ — To  be  available  in  a  judicial  proceeding  a  waiver  must  be 
pleaded.*' 


BISECTIONS. 


§  1,  Definition  of  Election,  Legal  Authori- 
zation, Time,  Place  and  Notice   (1041). 

§  2.  Elig^ibility  and  Registration  of  Elec- 
tions   (1(M3>. 

§  3.  IVominatlons  by  Convention  or  Peti- 
tion   (1045). 

§  4.     Official  Ballot   1047). 

§  5.     Primary  Elections    (104S). 

§  6.     Officers    of   Election    (1049). 

§  7.  Polling  and  Receiving  the  Vote 
(1050). 

§  8.  Marking  and  Signing  Ballot;  Irregu- 
larities and   Ambiguities  Therein    (1050). 

§  9.  Secrecy  of  Ballot  and  Distinguishing 
Marks    (1050). 


§  10.  Count,  Return,  and  Canvass,  Custody 
of  Ballots  and  Recount;  Determination  of 
Result   and  Certificates    (1051). 

§  11.  Judicial  Control  and  Supervision 
(1052). 

§  12.  Judicial  Proceedings  to  Contest  or 
Review  (1055).  Grounds  for  Contest  or  Re- 
view (1056).  Jurisdiction  (1057).  Notice  or 
Summons;  Pleadings  and  Issues  (1058). 
Dismissal  (10'5'8).  Preservation  and  Pro- 
duction of  Ballots  (1058).  Evidence  (1059). 
Costs  (10'60).  Decision  and  Review  Thereof 
(106O).     Security  for  Appeal;  Costs  (1060). 

§  13.  Offenses  Against  Election  lAwa 
(106O). 


This  topic  excludes  elections  for  specific  purposes  other  than  the  election  of 
officers,  except  as  general  rules  apply.** 

§  1.  Definition  of  election,  legal  authorization,  time,  place,  and  notice.^'' — 
Election  laws  should  be  construed  liberally  to  give  effect  to  the  will  of  the  people."^ 
It  is  essential  to  the  validity  of  an  election  that  legal  provision  should  have  been 
made  for  holding  it.'^^  When  the  legislature  submits  a  constitutional  amendment 
to  the  vote  of  the  people  at  a  general  election,  it  will  be  presumed  that  it  intends 
the  requirements  of  the  general  election  law  to  be  observed.^^  But  where  a  law  con- 
taining a  referendum  clause  provides  the  method  by  which  it  is  to  be  submitted,  that 
method  must  be  followed.'**    In  Texas  the  general  election  law  ^^  does  not  control 


rath's  Ex'r  v.  Weber's  Adm'r,  30  Ky.  L.  R. 
284,  98  S.  "W.  321.  A  widow's  election  to 
take  against  her  husband's  will  providing 
for  payment  to  her  in  the  future  of  a  por- 
tion of  a  trust  fund  entitles  her  at  once  to 
receive  her  statutory  portion,  and  the  same 
does  not  become  a  part  of  the  trust  fund. 
Holmes  v.  Holmes  [Mass.]  80  N.  E.  614. 
Where  will  gave  wife  the  homestead  and 
the  income  from  a  certain  trust  fund  for 
life,  her  renunciation  of  will  held  to  result 
in  giving  the  fund  to  the  children  and  mak- 
ing homestead  part  of  general  estate.  Cal- 
licott  V.  Callicott  [Miss.]  43  So.  616.  A  wid- 
ow's election  to  take  dower  instead  of  a 
legacy  to  herself  and  children  for  her  life 
with  remainder  to  the  children,  with  the 
assent  of  the  executor,  destroys  her  inter- 
est under  the  will,  but  not  the  Interest  of 
the  children,  nor  does  it  undo  the  assent  of 
the  executor  as  to  them.  Toombs  v.  Sprat- 
lin,  127  Ga.  766.  57  S.  E.  59.  Election  did 
not  cause  merger  of  particular  estate  and 
remainder.  Id.  A  widow  who  takes  under 
her  husband's  will  cannot  share  in  a  re- 
siduum left  undisposed  of  by  the  will.  Con- 
struing Rev.  St.  1878,  §  3935,  subd.  6.  Chap- 
man V.  Chapman,  128  Wis.  413,  107  N.  W. 
668.  Widow  barred,  by  election  to  take  un- 
der will,  from  sharing  in  intestate  property 
resulting  from  invalid  provisions.  Grant  v. 
Stimpson,  79  Conn.  617,  66  A.  166.  Where  a 
husband  accepted  his  wife's  bequest  for  life 
of    the    interest    on    notes    she    held    against 
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him,  it  suspended  limitations  for  that  period. 
In  re  Church's  Estate   [Vt.]    67  A.  549. 

45.  Callicott  V.  Callicott  [Miss.]  43  So. 
616. 

4(}.  Stipulation  against  validity  of  an 
agent's  promises  In  respect  to  payments, 
workings  of  machinery,  etc.,  held  not  to 
preclude  agent's  waiver  of  provision  for 
written  notice  to  vendor  by  his  going  and 
attempting  to  make  machinery  conform  to 
warranty.  Harrison  v.  Russell  &  Co.,  12 
Idaho,  624,  87  P.  784. 

47.  See   3  C.  L.   1181. 

48.  Waiver  of  right  of  widow  to  elect  to 
take  a  child's  part.  Keeney  v.  McVoy  [Mo.] 
103   S.   W.    946. 

40.  See  Counties  (county  seat  removal), 
9  C.  L.  827;  Municipal  Bonds,  8  C.  L.  1046;, 
Intoxicating  Liquors  (votes  on  local  option),. 
8  C.  L.   486,  and  like  topics. 

.50.     See  7  C.  L.  1230. 

51.  In  re  Independent  Nominations,  186 
N.   Y.   266,   79  N.  E.   708. 

52.  Police  Jury  of  Parish  of  Tangipahoa 
V.  Ponchatoula,  118  La.  138,  42  So.  725. 

53.  State  v.  Winnett  [Neb.]  110  N.  W. 
1113. 

54.  And  this  is  so  though  there  is  a  gen- 
eral law  which  would  control  the  manner 
of  submission  but  for  the  special  provision. 
Swigart  v.  Chicago,   223  111.   371,  79  N.  E.   48. 

55.  Sayles  Ann.  Civ.  St.  Supp.  1906,  pp. 
161-223. 
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in  the  conduct  and  management  of  local  option  elections  wliere  it  is  in  conflict  with 
the  local  option  statute,^''  as  a  prerequisite  to  a  special  election  upon  a  question  of 
local  interest,  an  order  of  a  local  board  is  sometimes  required,^^  and  it  is  often  pro- 
vided that  such  elections  shall  be  initiated  by  a  petition  of  voters."*' 

Constitutional  guaranties  and  limitations.^^ — Election  laws  must  conform  to 
constitutional  requirements.®"  Among  the  constitutional  provisions  having  express 
relation  to  elections  are  the  requirements  that  elections  shall  l)e  "free  and  equal,"  '^ 
that  they  shall  be  by  ballot/^  that  all  election  laws  shall  be  uniform  throughout  the 
state,*^  and  that  constitutional  amendments  shall  be  so  submitted  as  to  enable  the 
electors  to  vote  on  each  amendment  separately."*  The  constitutions  of  some  of  the 
state  require,  in  relation  to  elections  upon  certain  questions  of  local  interest,  that 
the  proposition  shall  be  carried  by  a  majority  of  the  legal  voters  voting  at  the 
election."* 

Time.^^ — An  election  must  be  held  on  the  date  which  the  law  relating  to  it 
designates.®^    A  statute  fixing  the  time  of  an  election  must  conform  to  constitutional 


56.  Rev.  St.  1895,  arts.  3394-3399.  Walker 
V,  Mobley  [Tex.]  18  Tex.  Ct.  Rep.  793,  103 
S.  W.  490. 

57.  In  Iowa,  before  proposition  to  vote  a 
school  tax  can  be  submitted  to  the  voters 
of  a  school  corporation,  It  must  be  adopted 
and  ordered  submitted  by  th©  board  of  di- 
rectors of  such  corporation.  Kinney  v.  How- 
ard, 133  Iowa,  94,  110  N.  W.  282.  Record  of 
meeting  of  board  held  to  show  that  it 
adopted  proposition  to  vote  tax  to  build 
sclioolhouse.  Id.  Proviso  In  resolution  of 
board  of  revenue  ordering  stock-law  elec- 
tion held  surplusage,  and  not  to  Invalidate 
order.  Henry  v.  Jefferson  County  Revenue 
[Ala.]    44  So.   110. 

58.  Stock-law  election  held  not  to  be  in- 
valid because  of  alleged  insufficiency  of  pe- 
tition upon  which  election  was  ordered. 
Houston  &  T.  C.  R.  Co.  v.  Thompson  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  888,  97  S.  "W.  106. 
Petition  for  stock-law  election  Insufficient 
under  Acts  26th  Leg.  p.  220,  c.  128,  §  3,  and 
election  ordered  thereupon  void.  Missouri, 
K.  &  T.  R  Co.  V.  Tolbert  [Tex.  Civ.  App.]  18 
Tex.  Ct  Rep.  454,  101  S.  W.  1014;  Id.  [Tex.] 
18  Tex.  Ct.  Kep.  94,  101  S.  W.  206.  Signers 
of  petition  for  local  option  election  may 
withdraw  their  names  at  any  time  before  it 
is  acted  on,  and  if  withdrawals  reduce  num- 
ber of  petitioners  to  less  than  number  re- 
quired to  warrant  granting  petition  the 
election  cannot  be  called.  O'Neal  v.  Mlnary, 
30  Ky.  L.  R  888,  101  S.  W.  951.  Where  at- 
torneys for  same  parties  file  one  petition  for 
local  option  election  in  a  county  and  an- 
other for  such  an  election  In  a  city  In  such 
county,  upon  their  failure  to  make  required 
deposit  for  city  election,  county  Judge  may 
allow  withdrawal  of  petition  therefor,  not- 
withstanding objection  on  behalf  of  a  mi- 
nority of  petitioners  not  constituting  the 
number  required  to  warrant  granting  a  pe- 
tition.    Id. 

69.     See  7  C.  L.   1232. 

60.  Act  March  27,  1907,  art.  3,  9  1,  subsec. 
38,  and  art.  8.  5§  14,  15,  23,  conferring  upon 
the  municipal  council  of  Memphis  power  to 
control  and  regulate  all  elections  held 
within  the  municipality,  is,  when  considered 
In  connection  with  Acts  1897,  p.  139,  c.  16, 
controlling  and  regulating  all  elections, 
state,    county,    and    municipal,    violative    of 


Const,  art.  1,  §  8,  as  not  due  process  of  law, 
and  of  art.  11,  §  8,  as  being  class  legislation. 
Malone  v.  Williams   [Tenn.]    103  S.  W.  798. 

61.  Under  constitution  of  Kentucky  de- 
claring that  elections  shall  be  "free  and 
equal,"  illegal  voting,  intimidation,  and  vio- 
lence may  contribute  to  render  an  election 
void.     Scholl  V.  Bell   [Ky.]    102   S.  W.   248. 

62.  Any  method  of  conducting  elections 
sanctioned  by  legislative  authority  which 
will  secure  to  the  elector  the  privilege  of 
•exercising  his  right  of  franchise  secretly 
and  efCectively  Is  a  substantial  compliance 
with  the  constitutional  mandate,  Const, 
art.  7,  §  6,  that  elections  shall  be  by  ballot. 
Elwell  V.  Comstock,  99  Minn.  261,  109  N.  W. 
113,  698. 

63.  This  requirement  in  Con.stitutlon  of 
Alabama,  §  190,  is  not  violated  by  a  law 
making  a  provision  for  all  the  counties  ac- 
cording to  their  several  needs.  Ex  parte 
Owens    [Ala.]    42   So.    676. 

64.  Under  Const,  art.  17,  §  1,  subject  only 
to  the  limitation  stated  in  the  text,  the 
manner  of  voting  upon  a  constitutional 
amendment  and  the  general  conduct  of  the 
electlop  are  for  the  legislature  to  provide. 
State  V.   Winnett    [Neb.]    110  N.   TV.   1113. 

65.  Constitution,  §  41,  providing  that  "no 
court  house  or  county  seat  shall  be  removed 
except  by  a  majority  vote  of  the  qualified 
electors  of  said  county  voting  at  an  election 
held  for  such  purpose,"  only  requires  a  ma- 
jority of  the  qualified  electors  who  vote  at 
the  election.  Ex  parte  Owens  [Ala.]  42  So. 
by  vote  of  majority  of  those  voting  at  elec- 
tion on  that  question,  conflicts  with  Const, 
art.  9,  S  8,  requiring  a  majority  of  legal 
voters  of  county  voting  at  a  general  elec- 
tion. State  v.  Munn,  201  Mo.  214,  99  S.  W. 
1073. 

66.  See  7  C.  L.   1232. 

67.  Vickery  v.  Wilson  [Colo.]  90  P.  1031. 
Denver  City  and  County  Charter,  requiring 
ordinance  to  be  submitted  to  popular  vot<' 
at  "next  general  election"  after  petition 
therefor  is  filed.  Is  the  general  city  and 
county  election  provided  for  by  {  16S  of  the 
charter,  and  not  the  biennial  state  and 
county  election.  Vickery  v.  Wilson  [Colo.] 
90  P.  1034.  Time  of  election  to  fill  vacancy 
in  oflice  of  commonwealth's  attorney  under 
Const.    §§    97,    152.     Robinson    v.    McCandless, 


9  Cur.  Law. 


ELECTIOXS  §  2. 


1043 


requirements.®*  Power  to  fix  the  time  of  an  election  is  sometimes  delegated  to  judi- 
cial officers,^®  and  in  such  case  the  officer  must  conform  to  the  requirements  of  the 
law  delegating  the  authority."  AYhen  the  power  to  fix  the  time  when  the  polls 
shall  be  opened  and  closed  is  delegated,  it  can  only  be  fixed  by  the  officers  author- 
ized.''^ 

Place.''- — "WTiere  the  power  to  fix  the  place  of  election  is  delegated,  it  must  be 
fixed  by  the  officers  to  whom  it  is  delegated.''^ 

Election  districts  J* — The  New  Jersey  statute  '°  dividing  the  counties  in  the 
state  into  assembly  districts  for  the  purpose  of  electing  members  of  the  general 
assembly  is  unconstitutional."  The  Tennessee  act  of  1903  redistricting  Knox  county 
has  been  sustained."  The  New  York  act  creating  metropolitan  election  districts 
does  not  infringe  the  home  rule  provision  of  the  constitution  because  the  superin- 
tendent of  elections  therein  provided  for  is  not  chosen  in  the  district.'^* 

Resubmission.'^^ 

Notice.^*^ — It  is  sometimes  required  by  statute  that  a  list  of  the  polling  places 
shall  be  published  in  advance  of  an  election.^^  It  is  a  very  frequent  requirement  that 
notice  shall  be  given  of  the  propositions  to  be  submitted  at  an  election,*^  and  where 
a  constitutional  amendment  is  to  be  submitted  it  is  usually  required  that  it  shall  be 
published  in  advance.^^  Ordinances  providing  for  municipal  elections  sometimes 
prescribe  the  character  hi  notice  to  be  given. ^* 

§  2.  Eligibility  and  registration  of  elections.^^ — In  Iowa  women  are  eligible 
to  vote  upon  a"  proposition  to  vote  a  school  tax.®* 


29  Ky.  L.  R.  1088,  96  S.  W.  877.  Under  Comp. 
St.  1903,  §  114,  when  a  constitutional  amend- 
ment creates  a  public  offlce,  such  office  may 
be  filled  at  same  election  at  which  amend- 
ment is  adopted.  State  v.  Wlnnett  [Neb.] 
110  N.  W.   1113. 

68.  Where  by  statute  an  additional  judge 
of  a  circuit  court  is  provided  for.  tne  les;is- 
lature  has  not,  under  Const.  §  152,  power  to 
■  provide  that  an  election  to  fill  the  office 
shall  be  held  at  a  time  when  there  is  no 
election  in  the  county  to  elect  other  state, 
district  or  county  officers.  Yates  v.  McDon- 
ald.  29  Ky.  L.   R.   1056,   96  S.  W.   865. 

09.  Under  local  option  laws,  although  a 
day  Is  named  in  petition  for  local  option 
election,  county  judge  may  fix  another  day 
in  his  discretion  not  earlier  than  sixty  days 
after  application  is  lodged  with  him.  O'Neal 
V.  Minary,   30  Ky.  L.  R.  8S8,   101  S.  W.   951. 

70.  When  application  is  made  by  proper 
petition  under  Ky.  St.  1903.  §  2554,  for  a 
local  option  election  in  an  entire  county, 
county  judge  must  so  fix  the  time  for  elec- 
tion as  to  give  to  citizens  of  any  city  of  the 
first,  second,  third,  or  fourth  class,  within 
the  county,  an  opportunity  to  apply,  by  pe- 
tition, for  a  vote  upon  same  day.  Yates  v. 
Nunnelly,   30  Ky.  L.   R.   984,   102   S.  W.   292. 

71.  Power  conferred  upon  police  jury 
where  election  upon  question  of  licensing 
sale  of  intoxicating  liquors,  and  president  of 
jury  not  authorized.  Police  Jury  of  Parish 
of  Tangipahoa  v.  Ponchatoula,  118  La.  138, 
42  So.   725. 

72.  See  7  C.  L.  1232. 

73.  Police  jury  empowered  to  fix  place 
where  election  shall  be  held  to  determine 
whether  sale  of  intoxicating  liquors  shall 
be  licensed,  and  president  of  jury  not  au- 
thorized to  fix  such  place.  Police  Jury  of 
Parish  of  Tangipahoa  v.  Ponchatoula,  118 
La.  138,  42  So.  725. 


74.  See  7  C.  L.   1232. 

75.  P.  L.   1906.   p.   246. 

76.  Smith  v.  Baker  [N.  J.  Err.  &  App.] 
64  A.  1067. 

77.  Act  1903,  p.  1220,  c.  424.  Maxey  v. 
Powers,   117  Tenn.  381,  101  S.  W.  181. 

7S.     Act    1898,    c.     676,    as    amended    1905. 
Morgan  v.  Furey,  186  N.  Y.  202,  78  N.  B.  869. 
79,80.     See  7   C.  L.   1233. 

81.  A  statute  requiring  publication  of  a 
list  of  polling  places  in  a  certain  borough 
to  be  made  in  newspapers  "advocating  the 
principles"  of  a  certain  political  party  is 
satisfied  by  publication  in  newspapers  which 
advocate  the  principles  but  do  not  support 
the  candidates  or  platform  of  such  party. 
People  V.  Voorhis,  187  N.  Y.  327,  80  N.  E.  196, 
afg.  115  App.  Div.  218,  100  N.  Y.  S.  927. 

82.  The  mode  of  giving  notice  of  proposi- 
tions to  be  submitted  to  annual  meeting  of 
voters  of  a  school  corporation  is  governed 
by  Code,  §  2746,  and  not  by  §  2763.  Kinney 
V.  Howard,   133   Iowa,   94,   110  N.   W.  282. 

S3.  Where  there  is  a  substantial  compli- 
ance with  requirement  of  Const,  art.  17, 
§  1,  as  to  publication  of  proposed  amend- 
ment thereto  prior  to  submission  to  vote  of 
people,  the  fact  that  publication  was  made 
for  one  week  less  than  required  time  in  one 
county  will  not  invalidate  amendment.  State 
V.   Winnett    [Neb.]    110   N.   W.    1113. 

84.  Notice  sufficient  under  ordinance  pro- 
viding for  election  to  determine  advisabilitj- 
of  issuing  municipal  bonds.  State  v.  Wilder 
200   Mo.   97,   98   S.   W.   465. 

So.  See  7  C.  L.  1233.  Qualification  of  of- 
ficers (See  Officers  and  Public  Employes,  8 
C.  L.  1191),  jutors  (see  Jury,  8  C.  L.  617)  as 
defendant   on    right    to   vote   are    excluded. 

86.  Code,  §  2747.  But  save  for  sex  they 
must  have  the  same  qualifications  as  men. 
Kinney  v.  Howard,  133  Iowa,  94,  110  N.  W. 
282. 
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Residence.^'' — Residence  within  the  state  and  election  district  is  always  a  pre- 
requisite to  the  right  to  vote  therein.  The  residence  of  a  married  man  is  the  place 
where  his  family  reside.*^  The  law  is  otherwise  as  to  an  unmarried  man  who  has  no 
family  or  home  except  the  home  of  his  parents  or  his  rooming  or  boarding  place.*® 
Whether  inmates  and  employes  of  a  national  soldiers'  home  are  entitled  to  vote  in 
the  state  where  the  home  is  located  depends  upon  whether  they  reside  within  the 
without  the  home.®° 

Registration.^^ — Registration  as  a  prerequisite  to  voting  is  now  an  almost  uni- 
versal requirement.®^  But  the  Kentucky  registration  law  applies  only  to  voters  resid- 
ing in  a  city  or  town.^^  In  Pennsylvania  the  registration  commissioners  cannot  order 
the  name  of  a  petitioner  to  be  added  to  the  register  unless  he  has  complied  with  the 
statutory  requirements.®*  An  appeal  lies  from  the  decision  of  the  commissioners  re- 
fusing an  application  for  registration.®'^  In  Maryland  an  appeal  lies  to  the  courts 
from  a  decision  of  the  board  of  registry,  but  the  jurisdiction  of  the  courts  is  appellate 
only.®®  In  Kentucky,  where  a  special  election  is  ordered,  a  special  registration  must 
be  ordered.®^  Notice  by  publication  of  the  location  of  the  registration  places  is  usu- 
ally required.®^ 

Payment  of  taxes. — In  many  jurisdictions,  payment  of  a  poll  tax  is  an  essential 
prerequisite  to  the  right  to  vote,®®  and  in  some  states  only  property  taxpayers  can 
vote  at  certain  elections.^  In  South  Carolina  proof  of  payment  of  taxes  for  the 
previous  year,  including  the  poll  tax,  is  essential.^ 


ST.     See   7    C.   L>.    1234. 

88.  The  mere  temporary  absence  of  the 
family  does  not  change  his  residence.  Jack- 
son V.  Washington,  3  Ohio  N.  P.   (N.  S.)   453. 

SO.  Jackson  v.  Washington,  3  Ohio  N.  P. 
(N.   S.)    453. 

90.  Inmates,  officers,  and  employes  of  Na- 
tional Soldiers'  Home  in  Tennessee,  who  re- 
.side  within  the  home,  are  not  residents  of 
the  state  entitled  to  vote  as  such,  under 
Const.  1870,  art.  4,  §  1.  State  v.  Willett,  117 
Tenn.  334.  97  S.  W.  299.  But  inmates  and 
employes  who,  with  more  or  less  regularity, 
eat  their  meals  at  the  home,  but  have  homes 
and  families  outside  where  they  spend  their 
nights,  are  residents  of  the  state,  entitled 
to  vote  as  such.     Id. 

01.  See  7  C.  L.   1236. 

02.  Under  Const,  art.  2,  §  4.  and  Code 
1902,  §213,  production  of  certificate  of  regis- 
tration is  a  condition  precedent  to  the  cast- 
ing of  a  legal  ballot.  Wright  v.  State 
Board  of  Canvassers  [S.  C]  57  S.  E.  536. 

03.  DufC  v.  Crawford,  30  Ky.  L..  R.  323,  97 
S.  W.  1123.  Under  Laws  1904,  p.  31,  c.  6, 
when  a  local  option  election  is  held  in  ter- 
ritory embracing  part  of  a  city,  the  voters 
residing  within  the  city  cannot  vote  unless 
they  shall  have  presented  to  election  officers 
their  certificates  of  registration.  De  Haven 
v.   Bowner   [Ky.]   102  S.  W.   306. 

04.  Where  one  claiming  right  to  vote  by 
reason  of  naturalization  has  not  produced 
to  registrars  his  naturalization  papers  or  a 
certified  copy  thereof,  and  does  not  allege 
that  he  was  prevented  from  registering  by 
Illness  or  unavoidable  absence,  registration 
commissioners  cannot  order  his  name  to  be 
added  to  register.  Registration  Act  Feb.  17, 
1906  (P.  L.  49).  In  re  Mulholland's  case, 
217  Pa.   631.   66  A.   1105. 

05.  Under  §  15  (P.  L.  59),  an  appeal  may 
be  taken  to  court  of  common  pleas,  but  no 
further  appeal  Is  given.  In  re  Laurman  [Pa.] 


67  A.  418.  But  no  appeal  lies  where  peti- 
tioner neglected  to  take  required  steps  to 
entitle  him  to  registration,  or  to  allege  that 
he  was  prevented  by  illness  or  unavoidable 
absence  from  doing  so.  In  re  Mulholland's 
case,  217  Pa.  631.  66  A.   1105. 

06.  Code  1904,  art.  33,  §  24.  If  no  action 
is  taken  by  board  upon  objections  properly 
before  them  as  to  registration  of  disquali- 
fied person,  the  courts  are  without  jurisdic- 
tion.    Smith   V.   McCormick    [Md.]    65   A.   929., 

07.  Ky.  St.  1903,  §  1495.  De  Haven  v. 
Bowmer   [Ky.]   102  S.  W.  306. 

OS.  A  statute  requiring  publication  of  a 
list  of  places  for  the  registration  of  votes 
in  a  certain  borough  to  be  made  in  news- 
papers "advocating  the  principles"  of  a  cer- 
tain political  party  is  satisfied  by  publica- 
tion in  newspapers  which  advocate  the  prin- 
ciples but  do  not  support  the  candidates  or 
platform  of  such  party.  People  v.  Voorhis, 
187  N.  Y.  327,  80  N.  E.  196,  afg.  115  App.  Dlv 
218,   100   N.   T.   S.    927. 

09.  This  is  an  essential  requirement  in 
South  Carolina,  Wright  v.  State  Board  of 
Canvassers  [S.  C]  57  S.  E.  536.  Under  the 
constitution  of  Louisiana,  payment  of  poll 
tax  two  years  preceding  is  essential  pre- 
requisite to  right  to  vote  at  special  election 
to  raise  a  tax.  Gruner  v.  Police  Jury  of 
Claiborne  Parish    [La.]    44   So.   295. 

1.  Propo.sition  to  Ihsuc  bonds  for  certain 
municipal  purposes:  Loc.  Acts  1905,  p.  470, 
No.  536,  limiting  right  to  vote  upon  sub- 
mission of  such  proposition  to  taxpayers, 
held  not  violative  of  Const,  art.  7,  S  !•  Men- 
ton  V.   Cook,   147  Mich.   540,   111  N.  W.  94. 

Ellectiona  relatlne  to  schools:  In  Louisi- 
ana only  property  taxpayers  are  entitled  to 
vote  at  a  special  election  for  voting  a  spe- 
cial tax  In  aid  of  public  schools.  Const.  1898, 
art.  232.  Flores  v.  Police  Jury  of  De  Soto 
Parish,  116  La.  428,  40  So.  785.  This  quali- 
fication   can    be    shown    only    by    an   assess- 


9  Cur.  Law. 


ELECTIONS  §  3. 


1045 


§  3.  Nominations  hy  convention  a-  petition.  Conventions  ajid  nominations* 
The  mode  in  which  nominations  shall  be  made  is  generally  prescribed  by  statute.* 
In  New  York  the  majority  of  the  democratic  state  committee  which  controls  the 
party  conventions  and  nominations,  cannot  expel  members  of  the  committee  repre- 
senting the  democratic  electors  of  a  county.'* 

Petitions.^ — Provision  is  generally  made  for  nominations  by  petition.''  A  ma- 
terial alteration  in  a  petition,  made  without  authority,  after  it  has  been  signed  by 
electors,  will  invalidate  it,^  But  if  no  objection  is  made  on  that  ground  prior  to 
election,  the  election  of  the  candidate  named  will  not  be  invalidated  thereby.'  A 
signer  of  a  petition  is  usually  required  to  add  to  his  signature  his  residence,  and 
sometimes  his  place  of  business  also.^" 

Certificates  and  declination  and  vacancies}'^ — Laws  in  reference  to  certificates 
©f  nomination  by  independent  bodies  are  liberally  construed.^^  Under  the  New  York 
election  law,  a  certificate  is  not  invalid  because  it  names  more  than  one  candidate,^' 
nor  will  the  fact  that  the  districts  of  the  candidates  are  not  coterminous  invalidate 
it  where  a  thousand  bona  fide  residents  of  both  districts  have  signed  it.^*  The 
•ertificate  must  be  signed  by  the  number  of  electors. required  by  statute.^^  The  elec- 
tors signing  certificate  must  add  to  their  signatures  their  residence,  and  must  make 
affidavit  thereto,^"  to  -vjhich  fact  the  notary  must  certify."     But  if  the  requisite 


ment,  but  If  the  voter  has  been  assessed, 
amd  the  assessment  is  final  as  to  him,  he  is 
entitled  to  vote  though  the  assessment  roll 
has  not  been  filed.  Id.  The  requirement 
•f  art.  270,  Const.  1898,  excluding  taxpayers 
appearing  for  first  time  on  current  assess- 
ment, has  no  application  to  special  tax  elec- 
tions under  art.  232.  Id.  In  Oregon  owner- 
ship of  property  Is  an  essential  prerequis- 
ite to  the  right  to  vote  at  school  elections. 
The  ownership  must  appear  from  the  as- 
sessment and  cannot  be  shown  by  extrinsic 
evidence.  B.  &  C.  §  3386.  Setterlun  v, 
Keene,  48  Or.  520,  87  P.  763.  The  statute 
is  constitutional,  as  Const,  art.  2,  §  2,  defin- 
ing qualifications  of  voters,  does  not  apply 
to   school   elections.     Id. 

2.  Const,  art.  2,  §  4.  subsec.  e,  and  Code 
1902,  S  213.  Wright  v.  State  Board  of  Can- 
vassers  [S.  C]   67  S.  B.  536. 

8.     See   7    C.   L.    1237. 

4.  Under  Laws  1S9R,  p.  922,  o.  909,  §  66, 
Mominations  for  village  officers  can  be  made 
only  at  a  primary  or  caucus  properly  called, 
•r  by  a  properly  appointed  or  duly  author- 
i«ed  committee.  In  re  Freund,  53  Misc.  354, 
1»3  N.  Y.  S.  420. 

5.  Cummings  v.  Bailey,  53  Misc.  142,  104 
N.  Y.  S.  283. 

6.  See  7  C.  L.   1237. 

7.  In  New  York  nominations  for  village 
efflcers.  If  not  made  by  a  political  party, 
must  be  made  by  a  petition  signed  by  one 
hundred  or  more  electors.  In  re  Freund, 
53  Misc.   354,    103   N.   Y.    S.   420. 

8.  Where  an  election  is  to  be  held  both 
for  full  term  of  an  office  and  for  unexpired 
term,  and  by  statute  separate  nomination 
papers  are  required,  and,  after  nomination 
papers  of  a  candidate  are  signed  by  quali- 
fied electors,  they  are  changed  by  the  candi- 
date by  the  interlineation  of  the  words  "for 
the  unexpired  term,"  such  alteration  being 
wrongful  and  without  authority,  the  papers 
do  not  entitle  the  candidate  to  nomination 
for  the  unexpired  term.  State  v.  Bunnell 
[Wis.]    110  N.  W.   177. 


9.  State  V.  Bunnell    [Wis.]    110  N.  W.   177. 

10.  Under  Rev.  Pol.  Code,  §  1902,  where 
petition  is  signed  by  more  than  required 
number,  but  less  than  that  number  add  to 
their  signatures  their  places  of  residence, 
it  is  fatally  defective.  Harris  v.  King  [S. 
D.]  109  N.  W.  644.  The  requirement  of  Rev. 
St.  1898,  §  30,  subd.  3,  that  each  voter  sign- 
ing a  nomination  paper  shall  "add  to  his 
signature  his  business  and  residence,"  is 
sufficiently  complied  with  where  a  voter 
places  ditto  marks  below  the  business  or 
residence  of  some  former  subscriber.  State 
V.   Bunnell    [Wis.]   110   N.  W.   177. 

11.  See  7  C.  L.   1238. 

12.  In  re  Independence  League  Nomina- 
tions,  61  Misc.    486,   100  N.  Y.   S.   760. 

13.  In  re  Fitzgerald,  51  Misc.  491,  100  N. 
Y.  S.  753;  In  re  Farrell,  51  Misc.  493,  100 
N.  Y.  S.  754.  Under  the  New  York  election 
law  when  certificates  for  Independent  nom- 
inations are  required  to  be  filed  in  the  same 
office,  any  one  of  such  certificates  Is  not  to 
be  held  invalid  because  It  is  made  for  the 
nomination  of  more  tlian  one  candidate;  the 
electors  making  it  being  qualified  to  make 
a  certificate  for  the  nomination  of  all  the 
candidates  mentioned  therein.  In  re  In- 
dependent Nominations,  186  N.  Y.  266,  79  N. 
E.  708,  rvg.  In  re  Bennet,  116  App.  Div.  138, 
102   N.   Y.   S.    353. 

14.  In  re  Farrell,  51  Misc.  493,  100  N.  Y. 
S.   754. 

15.  In  re  Qulmby,  116  App.  Div.  142,  102 
N.  Y.  S.  201.  Where  certificate  ie  iusuffl- 
clent  because  papers  do  not  contain  the 
requisite  number  of  names,  affidavits  that 
sheets  containing  a  number  of  names  suffi- 
cient to  supply  deficiency  were  abstracted 
after  filing  will  not  supply  deficiency  in 
proof  where  neither  the  names  of  alleged 
signers  are  given  nor  any  proof  submitted 
from  any  of  them  that  they  did  sign,  or 
that  papers  were  properly  executed  and  ac- 
knowledged.    Id. 

IG.  In  re  Fitzgerald,  51  Misc.  491,  100  N. 
Y.  S.  753;  In  re  Farrell,  51  Misc.  493,  10«  N. 
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number  of  signers  add  their  residence,  the  fact  that  some  do  not  will  not  invalidate 
the  certificate.^*  If  it  appears  on  the  face  of  the  certificate  that  the  residence  of  a 
subscriber  is  outside  the  district  for  which  the  nomination  is  made,  the  name  of 
such  subscriber  must  be  rejected.^^  Illiterate  electors  should  sign  the  certificate  by 
mark  properly  autbenticated.^**  Under  the  New  York  election  law,^^  the  signatures 
to  a  certificate  need  not  all  be  appended  to  one  paper.^^  Wholly  indecipherable  and 
illegible  signatures  should  be  rejected.-^  To  constitute  a  legal  filing  of  a  certificate, 
it  must  be  placed  in  the  hands  of  the  proper  custodian  at  the  proper  time  and  place.-* 
In  New  York  defects  in  a  certificate  which  is  not  wholly  void  may  be  supplied  by  a 
committee  appointed  by  the  certificate  for  that  purpose. -°  In  Texas  the  certificate 
of  the  chairman  of  a  district  nominating  convention  is  conclusive  as  to  who  was 
nominated.-®  Nominations  to  fill  vacancies  caused  by  the  declination  of  candidates 
are  sometimes  made  by  a  committee  of  the  i^arty,-'  and  under  the  New  York  election 
law/*  it  is  expressly  provided  that  such  a  vacancy  shall  be  filled  by  a  committee  se- 
lected by  the  nominators.^^  Whether  certificate  making  the  original  nominations 
is  void,  that  portion  of  it  which  assumes  to  appoint  a  committee  to  fill  vacancies  is 


Y.  S.  754.  See  certificates  of  nomination 
made  under  Laws  1891,  pp.  144,  14.5,  §  6, 
oach  elector  is  required  not  only  to  sign 
the  certificate  but  to  sign  tlie  oath  that  he 
is  a  voter  and  has  truly  stated  his  resi- 
dence. Cowie  V.  Means  [Colo]  88  P.  485. 
Where  signature  is  accompanied  by  street 
address  of  signer,  and  assembly  and  senate 
district  Is  designated,  and  signer  makes 
affidavit  that  he  is  a  duly  qualified  elector 
of  district  for  which  nominations  are  made, 
such  signature  is  not  rendered  invalid  un- 
der election  law  by  omission  to  designate 
city  as  borough.  In  re  Farrell,  51  Misc. 
493,  100  N.  Y.  S.  754. 

17.  Commissioner  must  satisfy  himself 
from  examination  of  certificate  itself  that 
notary  has  certified  that  electors  who  sub- 
scribed certificate  appeared  before  him  and 
made  required  oath.  In  re  Independence 
League  Nominations,  51  Misc.  486,  100  N. 
Y.  S.  760.  Where  sheets  of  two  certificates 
for  separate  ofllces  are  joined  together,  the 
signatures  being  the  same  to  each  sheet, 
it  should  appear  from  notary's  certificate 
that  persons  who  subscribed  both  certifi- 
cates  made  oath  as  to  each.     Id. 

18.  In  re  Fitzgerald,  51  Misc.  491,  100  N. 
Y.  S.  753. 

19.  In  re  Independence  League  Nomina- 
tions, 51  Misc.  486,  100  N.  Y.  S.  760.  In  such 
case,  extrinsic  evidence  will  not  be  received 
to  show  that  such  elector  resides  in  dis- 
trict. Id.  In  determining  whether  such  an 
elector  resides  In  district,  commissioner  and 
court  may  take  notice  of  boundaries  of  elec- 
tion districts  and  location  of  street  num- 
bers, or  may  receive  evidence  that  resi- 
dence   given    is   outside    district.     Id. 

20.  In  ro  Independence  League  Nomina- 
tions,  51  Misc.   486,  100  U.  Y.  S.   760. 

21.  Laws  1896,  p.  926,  c.  909,   §  57. 

22.  In  re  Independence  League  Nomina- 
tions, 61  Misc.  486.  100  N.  Y.  S.  760;  In  re 
Fitzgerald,  51  Misc.  491,  100  N.  Y.  S.  753; 
In  re  Farrell,  51  Misc.  493,  100  N.  Y.  S.  754. 
It  is  not  fatal  to  the  validity  of  such  certi- 
ficate that  some  of  the  sheets  containing  it 
were  delivered  to  commissioner  while  it 
was  Incomplete  on  Its  face  for  lack  of  suffi- 


cient names,  if  such  names  are  added  within 
time  fixed  by  law  for  filing  such  certificates. 
Put  it  does  not  liecome  a  certificate  of  nom- 
ination until  it  Is  complete  in  this  respect. 
In  re  Independence  League  Nominations,  51 
Misc.   486,   100  N.  Y.  S.   760. 

23.  In  re  Independence  League  Nomina- 
tions, 51  Misc.  486,  100  N.  Y.  S.  760.  But 
commissioner  may  use  notary's  certificate 
to   aid   him   In   reading   signatures.     Id. 

24.  Cowie  V.  Means  [Colo.]  88  P.  485. 
Under  Pol.  Code.  §  1192,  as  amended  in  1901, 
providing  that  certificates  of  nomination.s 
may  be  filed  not  less  than  twenty  days  be- 
fore the  day  of  election,  if  the  election  is 
on  Nov.  6th,  an  offer  of  filing  on  Oct.  17th 
is  not  too  late.  CosgrifC  v.  San  Francisco 
Election  Com'rs  [Cal.]  91  P.  98.  If  a  regis- 
trar of  votes  keeps  his  office  open  after  pre- 
scribed hours,  it  is  his  duty  to  receive  and 
file  a  certificate  of  nomination  presented 
while  the  office  is  open,  but  after  lawful 
hours.     Id. 

25.  Laws  1896,  p.  931,  c.  909.  §  66.  In  re 
Independence  League  Nominations,  51  Misc. 
486.  100  N.  Y.  S.  760.  Where  member  of 
assembly  is  only  officer  to  be  elected  from 
assembly  district,  omission  from  certificate 
of  nomination  for  such  district  of  name  of 
the  officer,  required  to  be  given  by  Laws 
1896.  p.  922,  c.  909,  §  56,  may  be  supplied  by 
sucli   committee.     Id. 

2G.  Laws  1905,  p.  550,  §  120.  There  is  no 
power  of  review  in  the  party  executive 
committee.  Mays  v.  Cobb  [Tex.]  16  Tex.  Ct. 
Rep.   792,   96   S.   W.   1079. 

27.  Composition  of  committee  according 
to  custom  and  usage  of  party  with  sanction 
of  conventions  of  party  will  not  be  di.s- 
turhod  by  the  court.s,  and  a  nomination 
made  by  such  committee  will  be  upheld. 
P(jtter  V.  Deuel  [Mich.]  14  Det.  Leg.  N.  471. 
112  N.  W.  1071.  It  is  not  a  violation  of 
Comp.  Laws,  §  11466,  for  a  senatorial  com- 
mittee to  fill  a  vacancy  therein,  caused  by 
absence  of  a  delegate  from  a  county,  by 
.seating  a  citizen   of  that  county.     Id. 

2R.     Laws  1896,  p.  893,  c.   909. 

2S>.  It  cannot  be  filled  by  a  certificate 
filed  by  Independent  voters.  In  re  Brevil- 
lier,  116  App.  Dlv.  144,  102  N.  Y.  S.  217,  afd. 
186  N.  Y.  268.  79  N.  E.  708. 
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likewise  void.^"  A  certificate  to  fill  vacimcies  must  be  filed  at  the  time  and  place 
prescribed  by  statute.^^ 

Contests  and  disputes.^^ — In  Xew  York  the  board  of  elections  has  jurisdiction 
to  determine  issues  of  fact  raised  by  objections  to  certificates  of  nomination.^^  The 
legitimacy  of  the  candidacy  of  alleged  nominees  of  an  independent  political  \yodj 
must  be  established  by  competent  evidence.^'*  The  question  of  the  qualifications  of 
the  nominee  for  the  office  cannot  be  determined  in  proceedings  with  reference  to  cer- 
tificate of  nomination.^^  Provision  is  generally  made  for  review  by  the  courts  of  the- 
action  of  officers  having  jurisdiction  over  certificates  of  nomination.^®  An  appeal 
can  only  be  brought  by  one  who  was  a  party  to  the  proceedings  before  such  officers.'" 
In  Xew  York,  after  the  time  for  filing  certificates  to  fill  vacancies  has  expired,  the 
supreme  court  is  without  jurisdiction  to  entertain  summary  proceedings  to  review 
the  determination  of  the  commissioner  as  to  defects  in  such  certificates.^* 

§  4.  Official  hallot.^^ — Where  a  regular  certificate  of  nomination  is  presented 
to  the  proper  officers,  they  must  place  upon  the  official  ballot  the  names  of  the  nom- 
inees in  the  proper  place  and  under  the  party  name  and  title.*"  In  form  the  official 
ballot  must  conform  to  the  statutory  requirements.*^  AAliere  a  statute  prescribes  the 
form  of  ballot  to  be  used  at  a  special  election,  its  provisions  must  be  conformed  to 
though  such  ballot  does  not  conform  to  the  requirements  of  the  general  election 
law.*^  Where  the  power  to  prescribe  the  form  of  ballot  is  delegated,  it  must  be 
exercised  by  the  officers  authorized.*^     If  none  of  the  voters  are  misled  thereby, 

186    N. 


30.  Cowie   V.   Means    [Colo.]    88    P.    485. 

31.  In  Colorado  a  certificate  to  fill  vacan- 
cies upon  a  state  or  district  ticket  must  be 
tendered  for  filing  at  ofRce  of  secretary  of 
state  during  business  hours,  and  less  than 
eight  days  prior  to  election.  Handling  cer- 
tificate to  secretary  of  state  at  railroad  sta- 
tion is  not  sufficient.  Cowie  v.  Means 
[Colo.]  88  P.  485.  If  the  election  is  on 
Tuesday,  such  certificate  must  be  tendered 
not  later  than  the  second  Saturday  prior 
thereto.     Id. 

32.  See  7  C.  L.  1238. 

S3.  In  re  Independent  Nominations,  186 
X.   Y.   266,   79  N.  E.   708. 

34.  When  such  a  body  engages  in  nom- 
inating candidates  for  office,  and  there  is 
established  an  organization  consisting  of 
an  executive  committee  and  local  commit- 
tees, affidavits  of  the  executive  officers  are 
competent  evidence  as  to  whether  particular 
candidates  are  the  legitimate  candidates 
of  such  body  or  mere  intruders.  In  re 
Quimby,  116  App.  Div.  142,  102  N.  Y.  S. 
201. 

35.  So  held  where  it  was  urged  that 
nominee  for  assembly  was  disqualified  be- 
cause a  commissioner  of  deeds.  In  re  In- 
dependent Nominations,  186  N.  Y.  266,  79  N. 
E.  708. 

36.  Section  170  of  the  "Australian  ballot 
law"  (Cobbey's  Ann.  St.  1903,  §  5775)  is  not 
unconstitutional,  and  confers  power  on 
pounty  courts  and  upon  judges  of  district 
and  supreme  courts  at  chambers  to  sum- 
marily review  action  of  officer  with  whom 
an  original  certificate  of  nomination  Is  filed, 
and  to  make  such  order  therein  as  law  re- 
quires. State  V.  Hallowell  [Neb.]  110  N.  W. 
717.  The  determination  by  the  board  of 
elections  of  issues  of  fact  raised  by  objec- 
tions to  certificates  of  nomination  is  sub- 
ject to  review  by  the  supreme  court  in  both 
branches,   but   not   by   the  court   of  appeals. 


In    re    Independent    Nominations,    186    N.    Y. 
266,   79  N.   E.   708. 

37.  An  appeal  from  the  determination  of 
the  board  of  elections  as  to  the  validity  of 
certificates  of  nomination  will  not  lie  at  the 
suit  of  one  who  was  not  a  party  to  the  pro- 
ceedings. In  re  Independent  Nominations, 
186  N.  Y.  266,  79  N.  E.  708.  Where  objec- 
tions to  a  certificate  of  nomination  are  sus- 
tained by  the  board  of  elections,  the  de- 
cision can  only  be  reviewed  on  the  applica- 
tion of  the  candidate  or  of  the  committee 
representing  his  nominations.  In  re  Logan, 
116   App.  Div.   146,   102  N.   Y.   S.   200. 

38.  In  re  Independence  League  Nomina- 
tions,  51  Misc.   486,   100  N.  Y.  S.   760. 

39.  See   7  C.   L.   1238. 

40.  Burns'  Ann.  St.  1901,  §§  6215,  6222, 
imposing  this  duty  on  board  of  election 
commissioners,  is  mandatory.  State  v.  Mar- 
shall County  Election  Com'rs,  167  Ind.  276, 
78   N.   E.    1016. 

41.  The  requirement  of  Laws  1905.  p. 
520,  c.  11,  that  presiding  judge  of  election 
indorse  ■with  his  signature  official  ballots 
is  mandatory,  and  is,  under  §  93,  applicable 
to  local  option  elections.  Brigance  v.  Hor- 
lock  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  62, 
97  S.  W.  1060.  Under  §  4  of  Pub.  Acts,  No. 
272,  the  general  law  providing  for  printing 
of  ballots,  prohibiting  printing  name  of  a 
candidate  more  than  once,  is  applicable  to 
candidates  for  delegate  to  constitutional 
convention.  Helme  v.  Lenawee  County  Elec- 
tion Com'rs  [Mich.]  14  Det.  Leg.  N.  469,  694, 
113  N.  W.  6. 

42.  Swigart  v.  Chicago,  223  111.  371.  79  N. 
E.  48.  The  official  ballot  prescribed  by  Ter- 
rell Election  Law  (§46  Sayle's  Ann.  Civ. 
St.  Supp.  1906),  is  not  required  to  be  used 
at  local  option  elections;  Rev  St.  1895,  art. 
3388,  governing  as  to  form  of  ballot  In  such 
case.  Walker  v.  Mobley  [Tex.]  18  Tex.  Ct 
Rep.   793,   103   S.   W.    490. 

43.  Power    being    given    to    police    jury. 
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technical  defects  in  form  should  be  disregarded.**  If  the  ballots  in  a  precinct  are  lost 
or  stolen,  the  proper  officer  should  supply  new  ones  if  he  can  do  so  in  time  to  hold 
the  election.*" 

Questions  submitted.*" — In  the  absence  of  an  express  requirement,  it  is  not 
necessary  that  a  constitutional  amendment  submitted  to  the  popular  vote  should  be 
printed  in  full  upon  the  official  ballot.*^  When  a  statute  containing  a  referendum 
clause  prescribes  the  form  of  ballot,  that  form  is  sufficient  though  it  does  not  indicate 
the  substance  of  the  measure  to  be  voted  on  as  required  by  the  general  election  law.*^ 
The  validity  of  an  election  is  not  affected  by  an  immaterial  variance,  as  to  the  ques- 
tion submitted,  between  the  order  for  the  election  and  the  official  ballot.*' 

Use  of  party  name  and  emblem.'^ — The  candidates  whose  names  are  entitled  to 
appear  under  the  name  and  emblem  of  a  party  are  those  nominated  by  a  convention 
called  by  the  regularly  constituted  party  authorities.'*^  Priority  of  adoption  deter- 
mines the  right  of  a  political  organization  to  use  a  certain  emblem."** 

§  5.  Primary  elections.^^ — A  primary  election  law  does  not  govern  in  a  county 
where  the  conditions  upon  which  it  is  to  come  in  force  have  not  been  complied  with.''* 
Notice  of  a  primary  and  of  the  officers  to  be  -elected  must  be  given  in  the  manner  pre- 
scribed by  statute."^  Every  voter  in  a  party  has  a  right,  which  the  law  will  protect, 
to  vote  at  the  primaries  of  that  party,^®  but  the  legislature  may  demand,  as  a  pre- 
requisite to  the  exercise  of  that  right,  that  certain  requirements,  either  statutory  or 
adopted  by  the  properly  authorized  party  authorities,  shall  be  complied  with."^ 


president  of  jury  cannot  exercise  It.     Police 
Jury  V.  Ponchatoula,  118  La.  138,  42  So.   725. 

44.  Kinney  v.  Howard,  133  Iowa,  94,  110 
N.  W.  282. 

45.  Scholl  V.  Bell    [Ky.]   102  S.  W.   248. 

46.  See  7  C.  L.  1239. 

47.  Under  Const,  art.  17,  §  1,  It  is  only 
necessary  that  so  much  of  the  amendment 
be  printed  upon  the  ballot  as  to  Identify 
It  and  show  Its  character  and  purpose. 
State  V.  Wlnnett   [Neb.]    110   N.  W.   1113. 

48.  Ballot  prescribed  by  Act  May  18, 
1905  (Laws  1905,  p.  105)  §  4,  sufficient 
though  not  conforming  in  this  respect  to 
requirement  of  Kurd's  Rev.  St.  1905,  p.  931, 
C.  46,  §  16,  Swigart  v.  Chicago,  223  111.  371, 
79  N.  E.  48. 

49.  The  order,  of  court  for  a  local  option 
election  directed  an  election  to  be  held 
upon  the  proposition  whether  or  not  "spiri- 
tuous, vinous,  malt,  or  other  Intoxicating 
liquors"  should  be  sold,  but  the  ballots 
read,  "Do  you  favor  prohibiting  the  sale 
*  •  •  of  spirituous,  vinous,  and  malt  li- 
quors." It  was  held  that  in  view  of  the  pro- 
visions of  the  local  option  laws  the  variance 
was  not  material.  O'Neal  v.  Minary,  30  Ky. 
L.   R.   888,   101   S.   W.   951. 

50.  See  7  C.  L.  1240. 

51.  Under  Burns'  Ann.  Sc.  19'01,  9  6215, 
where  two  factions  of  a  party  in  a  county 
claim  to  be  entitled  to  party  name  and  de- 
vice, the  names  of  nominees  of  convention 
held  at  time  and  place  designated  in  call 
of  the  county  central  committee  of  such 
party  are  entitled  to  appear  under  such 
party  name  and  device.  State  v.  Marshall 
County  Election  Com'rs,  167  Ind.  276,  78  N. 
E.  1016. 

52.  Where  certificate  of  nomination  of 
a  candidate  of  a  political  organization  de- 
signates an  emblem  wliich  has  previously 
been  adopted  by  such  organization,  such 
candidate   Is   entitled   to   use   the   emblem  to 


the  exclusion  of  candidate  of  another  party 
whose  certificate  of  nomination  designating 
emblem  was  first  filed.  In  re  Fitzgerald,  57 
Misc.  491,   100  N.  Y.  S.  753. 

53.  See   7   C.   L.    1240. 

54.  Neither  the  primary  election,  law 
Laws  1899,  p.  968,  c.  473,  nor  the  town  en- 
rollment act.  Laws  1902,  c.  195,  are  in  force 
in  a  county  where  neither  §  14  of  the  for- 
mer nor  §  1  of  the  latter  act  has  been  com- 
plied with;  but  §§  50  to  55  of  election  law. 
Laws  1896,  p.  920,  c.  909,  is  in  force  In  such 
county.     Brown  v.  Cole.   105  N.   Y.   S.   196. 

55.  The  requirements  of  the  primary 
election  law,  §  3,  Act  Feb.  17,  1906  (P.  L. 
36),  as  to  time  at  which  notice  of  officers 
to  be  elected  at  next  election  shall  be  given 
by  secretary  of  commonwealth  to  county 
commissioners,  and  as  to  time  of  publica- 
tion by  commissioners  of  names  of  such 
officers  are  mandatory.  But  where  a  va- 
cancy becomes  known  too  late  for  such  re- 
quirements to  be  complied  with,  §  3  Is  not 
applicable,  but  the  alternative  provisions 
of  §  12  govern.  Commonwealth  v.  Blank- 
enburg  [Pa.]  67  A.  645.  Under  Laws  1S96, 
p.  922,  c.  909,  §  56,  a  primary  or  caucus  for 
the  nomination  of  village  officers  can  be 
held  only  after  a  suitable  call  or  notice 
emanating  from  the  organization  represent- 
ing the  political  party  in  the  village.  In 
re   Freund,   53  Misc.    354,  'l03   N.   Y.   S.    420. 

50.     Brown  v.  Cole,  105  N.  Y.  S.  196. 

57.  Pol.  Code,  §  1366a,  requiring  each 
elector  at  time  of  registering  to  declare 
name  of  political  party  with  which  he  in- 
tends to  afiiliate  at  ensuing  primary  elec- 
tion, and  §  1361a,  empowering  political  par- 
ties to  prescribe  additional  tests,  are  not 
violation  of  Const,  art.  2,  §  2>^.  Schostag 
V.  Cator  [Cal.]  91  P.  502.  Nor  does  the 
former  provision  conflict  with  Const,  art.  2, 
§  1.  Id.  And  It  is  not  void  on  ground  of  un- 
reasonableness    (Id.),     or     because,     in     the 
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Persons  who  have  voted  at  the  primary  of  one  party  cannot  thereafter  vote  at  the 
primary  of  another  party."  In  New  York,  upon  the  removal  of  an  enrolled  elector 
from  the  election  district,  it  is  the  mandatory  duty  of  the  court  to  strike  his  name 
from  the  primary  enrollment  book.^^  In  Wisconsin  where  a  canvass  of  a  primary 
election  has  been  made  and  a  certificate  issued,  the  certificate  holder  cannot  be  de- 
prived of  his  right  by  any  subsequent  action  of  the  canvassing  board.*" 

Control  by  party  committees. ^"^ 

Ballots  for  primaries.  Review  and  contest  of  primary. ^"^ — The  validity  of  ballots 
east  at  primary  elections  is  to  be  determined  by  the  provisions  of  the  primary  election 
laws.®^  Under  the  New  York  primary  law  when  the  oral  proclamation  and  the  writ- 
ten statement  of  the  result  of  a  primary  election  vary,  the  latter  will  control.**  The 
special  term  of  the  supreme  court  in  New  York  has  jurisdiction  of  primary  election 
contests.*^  In  Wisconsin  the  original  jurisdiction  of  the  supreme  court  is  properly 
exercised  in  determining  abstract  questions  as  to  the  proper  construction  of  a  pri- 
mary election  law  operating  throughout  the  state.** 

§  6.  Officers  of  election.^'' — Ofiicers  of  election  must  be  selected  and  appointed 
iea.  the  manner  and  by  the  persons  authorized  by  statute.*^     The  statutory  method 


event  that  one  political  party  determines 
not  to  nominate  candidates,  members  of  that 
party  will  be  deprived  of  right  to  vote  at 
ensuing  primary  (Id.).  And  the  fact  that  it 
contains  a  saving  clause  permitting  electors 
registered  before  its  enactment  to  vote  at 
ensuing  primary,  though  their  affidavits  of 
registration  contain  no  declaration  of  affllia- 
ti<in  witli  any  party,  does  not  render  it  un- 
constitutional on  ground  of  nonuniformity 
in  is  operation.  Id.  The  requirements  as 
to  qualifications  of  a  voter  at  a  party  prim- 
ary, under  Laws  1896,  p.  922,  c.  909,  §  53, 
must  be  regularly  adopted  by  county  con- 
vention or  committee  duly  authorized  by 
such  convention,  and  must  not  conflict  with 
any  provision  of  the  statute.  Brown  v. 
Cole,  54  Misc.  278,  104  N.  T.  S.  109,  105  N.  T. 
.'==.  196.  The  requirements  cannot  be  such  as 
will  exclude  a  party  voter,  nor  can  it  be 
left  to  an  enrolling  board  to  say  w^hether 
one  may  be  enrolled,  but  the  applicant  may 
be  required  to  qualify  under  oath.     Id. 

58.  In  re  Freund,  53  Misc.  354,  103  N.  T. 
S.   420. 

59.  Laws  1898,  p.  332,  c.  179,  §  3,  subd.  11, 
as  amended  by  Laws  1904,  p.  900,  c.  350. 
Affidavits  held  not  to  constitute  sufficient 
evidence  that  elector  had  removed  from  dis- 
trict. In  re  Titus,  117  App.  Div.  621,  102  N. 
y.  S.  851;  In  re  O'Brien,  117  App.  Div.  628, 
102  N.  Y.  S.  845. 

fiO.  Laws  1903,  p.  762,  c.  451,  §§  16,  25. 
State  v.  Goff,   129  Wis.   668,   109  N.  W.   628. 

01,  62.     See  7  C.  L.  1242. 

63.  Under  Acts  1898,  §  59,  made  applica- 
ble to  primary  elections  by  P.  L.  1903,  p.  603, 
a  ballot  at  a  primary  election  is  not  invalid 
because  cast  for  one  who  is  a  member  of 
another  political  party.  Freeman  v.  Me- 
tuchen  [N.  J.  Law]  67  A.  713.  Under  Acts 
1898,  §§  58,  59,  which  are  made  applicable 
to  primary  elections  by  P.  L.  1903,  p.  603, 
ballots  at  a  primary  election  cannot  be 
rejected  as  marked  ballots  because  upon 
each  of  them  the  name  of  the  same  candi- 
*ate  Is  written  in  the  same  handwriting. 
Id.  Under  Primary  Election  Law,  Laws 
1903,  pp.  758,  759,  760,  762,  763,  766,  c.  451, 
§1   9,  12,  16,  18,  20,  25,  construed  in  connec- 


tion with  Rev.  St.  1898,  §  41,  where  upon  an 
official  primary  election  ballot  the  name  of 
no  candidate  appears  for  a  certain  office, 
voters  may  write  in  the  name  of  one  who, 
not  having  filed  nomination  papers,  is  not 
entitled  to  have  his  name  printed  on  ballot. 
State  V.  Yankee,  129  Wis.  662,  109  N.  W.  550. 

64.  Walsh  V.  Church,  115  App.  Div.  82, 
100  N.  Y.  S.   764. 

63.  Has  jurisdiction  upon  proper  appli- 
cation to  set  aside  statement  of  canvass 
made  by  inspectors  to  direct  them  to  recon- 
vene forthwith  and  mark  and  file  with  cus- 
todian of  primary  records  statement  show- 
ing result  of  election  to  be  as  adjudged, 
to  nullify  certificates  of  election,  and  to  di- 
rect issue  of  certificates  to  candidates  law- 
fully entitled  to  them.  Walsh  v.  Church, 
115  App.   Div.   82,   100  N.   Y.  S.   764. 

66.  Where  in  an  original  action  brought 
in  supreme  court  to  determine  which  of  two 
candidates  at  a  primary  election  was  en- 
titled to  have  his  name  placed  on  official 
ballot.  It  appeared  that  abstract  questions 
were  involved  concerning  proper  construc- 
tion of  a  new  primary  election  law  making 
a  radical  change  in  conduct  of  all  elections, 
and  Involving  duty  of  all  election  officers 
in  state,  it  was  proper  for  the  court  to 
exercise  Its  original  jurisdiction  for  deter- 
mination of  such  questions,  but  not  for 
determination  of  question  at  Issue  between 
the  two  candidates.  State  v.  Goff,  129  Wis. 
668,   109  N.   W.   628. 

67.  See  7  C.  L.  1243. 

68.  The  mode  prescribed  by  Act  May  18, 
1905  (Laws  1905,  p.  203),  §  33  for  selecting 
and  appointing  judges  of  election,  is  man- 
datory. People  v.  Edgar  County  Sup'rs,  223 
111.  187,  79  N.  E.  123.  By  this  statute  the 
precinct  or  district  and  not  the  township 
is  made  the  unit  in  selecting  judges.  Id. 
Under  Gen.  Laws  1896,  c.  11,  §  32,  requiring 
town  council  to  appoint  supervisors  of  elec- 
tion from  lists  presented  by  town  commit- 
tees of  the  political  parties,  the  existing 
committee  of  a  party,  which  has  been  duly 
elected  and  subsequently  recognized  by  the 
state  central  committee,  is  the  committee 
from    whose    list    supervisors    must    be    ap- 
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of  appointment  must,  of  course,  be  constitutional.®®  The  appointment  can  be  made 
only  by  the  persons  authorized.''*'  In  Texas  a  state  or  county  officer  cannot  act  as 
a  judge  of  election.''^  The  powers  of  judges  of  election  are  determined  by  statute.'- 
A  moderator  of  an  electors'  meeting  is  not  liable  in  damages  for  erroneously  reject- 
ins  a  ballot  where  he  acts  in  good  faith  and  without  malice.''^ 

*  §  7.  Polling  and  receiving  the  vote.'*  Voting  by  macliine.''^ — Statutes  au- 
thorizing the  use  of  voting  machines  must  conform  to  constitutional  require- 
ments.'^* 

§  8.  Marking  and  signing  ballot;  irregularities  and  ambiguities  therein." 
The  marlcs.'^ — Under  the  Australian  ballot  law  the  lines  forming  the  cross 
must  intersect  within  the  proper  circle  or  square.'®  If  a  ballot  has  a  cross  in 
the  square  before  the  names  of  each  of  opposing  candidates  for  the  same  office,  it 
should  be  counted  for  neither. ^°  A  ballot  which  shows  in  the  square  opposite 
the  word  "yes,"  which  follows  the  question,  a  diagonal  mark  and  nothing  more 
is  illegal  and  cannot  be  counted,^^  nor  will  a  ballot  be  counted  for  an  office  if  the 
elector  mark  more  names  than  there  are  persons  to  be  elected.^^ 

The  writing  in  of  names.^^ — ^\^lere  a  voter  is  permitted  to  write  upon  a 
ballot  the  name  of  the  office  to  be  filled  and  of  the  person  for  whom  he  desires 
to  vote,  the  fact  that  such  names  are  written  by  one  other  than  the  voter  is  of 
no  consequence,  if  the  voter  adopts  the  ballot.^* 

§  9.  Secrecy  of  ballot  and  distinguishing  marJcs.^^ — There  are  constitu- 
tional or  statutory  enactments  in  all,  or  nearly  all,  the  states  requiring  that  vot- 
ing shaU  be  secret.^*    Under  the  secret  ballot  system  a  voter  must  mark  his  bal- 


pointed.  Tarbox  v.  Garlick  [R.  I.]  65  A. 
604.  Ky.  St.  1903,  §  1596a,  subsec.  3,  does 
not  require  that  a  county  board  of  election 
commissioners  shall  alternate  in  the  ap- 
pointment of  clerks  and  sheriffs  at  voting 
places  so  as  to  give  each  party  one-half  of 
the  clerks  and  sheriffs,  but  it  is  only  re- 
quired that  the  sherifC  and  clerk  at  each 
voting  place  shall  be  of  a  different  party. 
Tribble   v.   McBlroy    [Ky.]    104   S.   W.    286. 

69.  Act  May  18,  1905  (Laws  1905,  p.  203), 
I  33,  prescribing  the  manner  of  selecting 
and  appointing  judges  of  election,  is  not 
special  legislation  in  conflict  with  Const, 
art.  4,  §  22,  nor  is  it  unconstitutional  as  a 
delegation  of  legislative  power.  People  v. 
Edgar  County  Sup'rs.  223  111.  187,  79  N.  E. 
128. 

70.  Police  jury  etnpowered  to  appoint 
officers  of  election  upon  question  of  licens- 
ing sale  of  intoxicating  liquors,  and  presi- 
dent of  jury  cannot  make  appointment. 
Police  Jury  v.  Ponchataula,  118  La.  138,  42 
So.  725. 

71.  Sayle's  Ann.  Civ.  St.  Supp.  1906,  §  46. 
The  chairman  of  executive  committee  of  a 
political  party  does  not  come  within  this 
prohibition.  Walker  v.  Mobley  [Tex.]  18 
Tex.  Ct.  Rep.  793,  103  S.  W.  490. 

72.  Under  Laws  1903,  p.  133,  c.  101,  §§  37, 
65,  a  presiding  judge  of  election  has  no 
authority,  without  a  warrant,  to  order  ar- 
rest of  a  voter  whose  only  offense  is  carry- 
ing into  voting  booth  a  paper  containing 
initials  of  persons  for  whom  he  desires  to 
vote.  Smyth  v.  State  [Tex.  Cr.  App.]  103 
S.  W.  899. 

73.  The  moderator  acts  In  a  quasi  judi- 
cial capacity.  Blake  v.  Brothers,  79  Conn. 
676,  66  A.   501. 

74.  See  7  C.  L.  1243. 

75.  See  7  C.  L.   1244. 


76.  Laws  1905,  p.  400,  c.  267,  authorizing 
use  of  voting  machines  at  elections,  does 
not  contravene  constitutional  mandate, 
Const,  art.  7,  §  6,  that  elections  shall  be  by 
ballot.  Elwell  v.  Comstock,  99  Minn.  261, 
109  N.  W.  113,  698,  and  the  power  dele- 
gated to  voting  machine  commission  created 
by  this  statute  to  determine  efficiency  of 
voting  machine  thereby  authorized  is  ad- 
ministrative in  character  and  is  not  a  vio- 
lation of  constitutional  inhibition.  Const, 
art.  3,  §  1,  against  delegation  of  legislative 
or  judicial  powers.  (Id.),  but  Pub.  Acts 
1907,  No.  287,  §  10,  providing  for  use  of 
voting  machines  which  do  not  afford  oppor- 
tunity to  all  to  vote  a  secret  ballot.  Is  un- 
constitutional (Helme  v.  Lenawee  County 
Election  Com'rs  [Mich.]  14  Det.  Leg.  N.  469. 
594,    113   N.   W.    fi>. 

77.  See  7  C.  L.  1244. 
7.S.      See  7  C.  L.  1245. 

7!».  If  it  does  not  do  so  the  ballot  should 
not  be  counted.  Smith  v.  Reid,  223  111.  49S, 
79  N.  E.  148. 

SO.  Smith  V.  Reid,  223  111.  493,  79  N.  B. 
148. 

81.  Rev.  Laws,  c.  11,  §  227.  Brewster  v. 
Sherman    [Mass.]    80   N.  E.   821. 

83.  Ky.  St.  1903,  §  1471.  Stegeman  v. 
Cook   [Ky.]    102   S.  W.   872. 

83.  See    7    C.    L.    1246. 

84.  Carlough  v.  Ackerman  [N.  J.  Law] 
64  A.  964.  Under  P.  L.  1898,  p.  268,  {  59,  a 
voter  may  write  upon  the  official  ballot 
the  name  of  any  person  for  whom  he  de- 
sires to  vote,  and  also  In  the  name  of  the 
office,  when  such  office  is  to  be  filled  at  the 
election,  and  its  name  is  not  printed  on  the 
ballot.     Id. 

85.  See  7   C.  L.   1246. 

S6.  Constitution,  §  179,  requirinff  all  elec- 
tions to  be   "by   ballot,"   doe.s   not   imply   such 
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lot  while  iu  a  booth  to  himself,  and  this  even  though  he  cannot  road.^^  Ballots 
having  marks  made  by  the  voter  which  are  clearly  distinguishing  will  be  dis- 
carded.*® The  test  to  determine  whether  a  mark  is  distinguishing  is  whether 
it  discloses  the  identity  of  the  voter  to  any  person  other  than  himself.*"  The 
elector  cannot  be  heard  to  say  that  he  did  not  intend  the  mark  for  the  purpose  of 
identification.^**  Capital  letters  apparently  the  initials  of  the  name  of  the  ^'K)ter,"^ 
and  rectangular  marks  or  blotches  instead  of  crosses  in  the  squares  opposite  the 
names  of  candidates/-  have  been  held  to  be  distinguishing  marks,  but  the  follow- 
ing have  been  held  not  to  be  distinguishing  marks:  The  name  of  elector  written 
on  back  of  ballot  and  then  completely  erased ;  ^^  the  word  "nit"  written  after 
name  of  candidate ;  ^*  the  words  "May  the  best  man  win"  written  after  the  names 
of  several  candidates  for  a  certain  office ;  ®^  the  words  "For  Mayor,  Charles  S. 
Roswell"  where  a  mayor  is  to  be  elected  and  the  name  of  the  office  is  omitted 
from  the  ballot ;  ^^  and  names  written  in  pencil  as  candidates  for  offices  other  than 
the  one  involved  in  the  contest  where  such  names  are  printed  in  other  places  on 
the  ballot  as  candidates  for  the  same  offices."^ 

§  10.  Count,  return,  and  canvass,  custody  of  halhts  and  recount;  deter- 
mination of  result  and  certificates.^^ — The  statutory  requirements  as  to  counting 
the  vote  and  announcing  the  result  must  be  complied  with."®  The  Nebraska 
statute  ^  providing  for  counting  straight  pari^  votes  for  a  constitutional  amend- 
ment when  such  party  has  indorsed  such  amendment  is  not  unconstitutional.^ 
A  ballot  will  not  be  counted  if  the  voter's  choice  cannot  be  determined,^  or  if 
the  ballot  consists  of  parts  of  a  ballot  of  each  political  party  pasted  and  folded 
together,*  but  ordinarily  a  ballot  will  not  be  rejected  for  an  error  that  is  purely 
technical.^  Where  in  the  return  of  a  stock  law  election  the  managers  style  them- 
selves "We  the  undersigned  inspectors  of  an  election,"  the  return  is  not  objec- 
tionable because  they  sign  their  individual  names  thereto.®  In  New  York,  if 
unofficial  ballots  are  voted,  they  must  be  returned  in  a  package  with  the  void  and 
protested  ballots.'^     W-liere  the  power  to  prescribe  how  the  votes  shall  be  canvassed 


absolute  secrecy  as  to  render  unconstitu- 
tional Acts  1903,  p.  117,  which  provides  that 
ballots  shall  be  numbered  to  correspond 
with  numbers  on  poll  list,  and  ballots  and 
poll  lists  sent  up  together.  Ex  parte  Owens 
[Ala.]   42  So.  676. 

87.  In  Kentucky  a  voter  who  cannot 
read  but  who  is  not  blind  or  physically 
disabled  must  mark  his  ballot  in  the  bootli 
to  himself  after  clerk  of  election  has  in- 
dicated in  pencil  where  mark  is  to  go,  and 
if  Instead  he  marks  it  openly  or  in  presence 
of  a  judge  of  election,  his  vote  is  void. 
Combs  V.  Combs,  30  Ky.  L.  R.  161.  97  S.  W. 
1127. 

88.  Smith  v.  Reid.  223  111.  493,  79  N.  B. 
148. 

89.  00,  91.  Elwell  v.  Comstock,  99  Minn. 
261,   109  N.  W.   113,   698. 

02.  Strosnider  v.  Turner  [Nev.]  90  P. 
581.  But  where  crosses  are  stamped  in 
squares,  the  fact  that  in  one  square  an 
impression  Is  left  of  rectangular  outline 
of  stamp  surrounding  cross  will  not  viti- 
ate  ballot.     Id. 

03,  94,  9.5.  Elwell  v.  Comstock,  99  Minn. 
261,   109  N.  W.   113,  698. 

06.  Carlough  v.  Ackerraan  [N.  J.  Law] 
64  A.  964. 

97.  Smith  v.  Reid,  223  111.  493,  79  N.  E. 
148.  And  even  if  such  names  are  not 
printed    on    ballot,    the    written    names    will 


not  be  regarded  as  distiguishing  marks  in 
absence  of  evidence  showing  that  they 
were    so    intended.     Id. 

9a     See  7  C.  L.   1247. 

99.  Under  Laws  1890,  p.  1218,  c.  569,  §  39, 
as  renumbered  by  Laws  1897,  p.  610,  c.  481, 
and  amended  by  Laws  1899,  p.  321,  c.  168, 
it  is  the  duty  of  inspectors  of  a  town  meet- 
ing, as  soon  as  polls  are  closed,  to  canvass 
votes  publicly,  and  clerk  must  read  result 
of  canvass  to  persons  assembled  and  enter 
it  at  length  in  minutes  of  meeting.  People 
v.  Armstrong,  116  App.  Div.  103,  101  N.  T. 
S.  712. 

1.  Act  of  1901  (Sess.  Laws  1901,  p.  337, 
3.   29),  amending  general   law. 

2.  State  v.  Winnett   [Neb.]   110  N.  W.  113. 
S.     Rev.    Laws,    c.    11,    §    238.     Brewster   v. 

Sherman   [Mass.]   80  N.  E  821. 

4.  Lipscomb  v.  Perry  [Tex.  Civ.  App.] 
98  S.  W.  1101 

5.  Under  Ky.  St.  1903,  §  1471,  providing 
that  "no  ballot  shall  be  rejected  for  any 
technical  error  which  does  not  make  it 
impossible  to  determine  the  voter's  choice." 
a  ballot  whose  only  infirmity  is  absence 
of  clerk's  name  on  back  should  be  counted. 
Orr  V.  Kevil,  30  Ky.  L.  II.  761,  100  S.  W.  314. 

6.  Henry  v.  Revenue  of  Jefferson  County 
[Ala.]    44   So.   110. 

7.  Laws  1896,  p.  964,  c.  909,  §  111.    People 
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and  returns  made  is  delegated,  it  must  be  exercised  by  the  officers  authorized." 
The  duty  of  canvassing  boards  is  purely  ministerial  and  confined  to  tabulating 
and  ascertaining  the  result  of  an  election  as  shown  by  the  face  of  the  returns.* 
A  board  cannot  refuse  to  canvass  the  returns  on  the  ground  that  the  election  was 
illegal/**  and  although  mandatory,  statutory  requirements  are  disobeyed  in  the 
preparation  of  the  official  ballots,  such  ballots,  when  voted,  will  not  on  that  ac- 
count be  rejected,^^  nor  will  the  fact  that  nomination  papers  were  altered  without 
authority,  where  no  objection  was  made  thereto  prior  to  election,  warrant  the  re- 
jection of  votes  cast  for  the  nominee,^'^  but  "questioned  ballots"  not  preserved  in 
the  manner  required  will  not  be  counted.^^ 

Recount  of  ballots.^* — Upon  a  recount  the  ballots  are  the  best  evidence  if  it 
is  shown  that  they  have  been  properly  preserved. ^^  In  West  Virginia  the  success- 
ful candidate  in  a  recount,  by  which  the  result  shown  by  the  face  of  the  returns 
was  not  changed,  has  no  right  of  action  against  the  unsuccessful  candidate  for  his 
costs  and  expenses.^' 

Determination  of  result;  certificates.^'' — A  certificate  of  election,  when  issued 
by  the  proper  officers,  is  the  authority  which  the  successful  party  has  for  qualify- 
inff  for  the  office.^*  The  certificate  of  the  board  of  canvassers  declaring  the  re- 
suit  of  the  election  is  conclusive  in  a  controversy  arising  collaterally.^®  Some- 
times, in  elections  upon  questions  of  local  interest,  the  determination  of  the  re- 
sult by  the  canvassing  officers  is  made  final  without  right  of  appeal.^" 

§  11.  Judicial  control  and  supervision.-^  Mandamus." — Mandamus  will 
lie  to  compel  the  designation  of  the  newspapers  in  which  the  list  of  registration 
and  polling  places  is  to  be  published,-^  to  compel  a  statement  of  the  result  of  a 
primary  election,^*  to  compel  the  proper  officers  to  receive  and  file  a  certificate 


V.  Beam,  117  App.  Div.  374,  103  N.  Y.  S.   818; 
Id.,  188  N.  Y.  26G,   80  N.   E.   921. 

8.  Power  being  given  to  police  jury, 
president  of  jury  cannot  exercise  it.  Police 
Jury  V.  Ponchatoula,   118  La.  138,  42  So.  725. 

9.  State  V.  Mason  [Wash.]  88  P.  126; 
Lehman  v.  Pettingell  [Colo.]  89  P.  48.  A 
board  of  canvassers  has  no  discretion  to  re- 
fuse or  reject  returns  because  of  irregulari- 
ties when  there  is  but  one  set  of  returns 
made  and  the  result  of  the  election  can  be 
determined  from   an    inspection   thereof.     Id. 

10.  State  V.   Mason    [Wash.]    88   P.   126. 

11.  Peabody  v.  Burch  [Kan.]  89  P.  1076. 
The  statutory  provision.  Gen.  St.  1901,  § 
2718;  Laws  1903,  p.  397,  c.  228.  §  4;  Laws 
1905,  p.  369,  c.  222,  §  3,  that  "no  ballots 
other  than  those  provided,  printed  and  en- 
dorsed in  accordance  with  the  provisions  of 
this  act  shall  be  delivered  to  a  voter,  de- 
posited in  the  ballot  box,  or  counted,"  does 
not  authorize  the  canvassing  officers  to  re- 
ject any  votes  because  of  some  wrongful 
act  or  omission  by  the  officer  who  prepared 
the  ballots.     Id. 

12.  State  V.  Bunnell  [Wis.]  110  N.  W. 
177. 

13.  Childress  v.  Pinson  [Ky.]  100  S.  W. 
278 

14.  See  7  C.  L.  1247. 

15.  Smith  V.  Reid,  223  111.  493.  79  N.  E. 
148.  Where  before  recount  parties  stipu- 
lated that  the  ballots  had  been  properly 
preserved,  and  there  is  a  discrepancy  be- 
tween number  of  names  on  poll  books  and 
number  of  ballots  found,  and  no  evidence 
of  fraud,  the  ballots  will  be  received  as  the 
boat     evidence.     Id. 


16. 

1906. 


18. 

278. 


Construing  Code  1899,  c.  3,  §  68   (Code 
§    87).     Goff   V.   Young,    61    Va.    693,    57 
S.   E.   328. 

17.     See   7  C.  L.   1248. 

Childress  v.  Pinson  [Ky.]  100  S.  W. 
Entry  in  order  book  made  by  board 
of  election  commissioners  held  not  a  cer- 
tificate of  election.     Id. 

19.  Certificate  of  election  as  member  of 
common  council  issued  to  D.  conclusive  in 
mandamus  proceedings  to  w^hich  he  is  not 
a  party  to  compel  mayor  to  recognize  re- 
lator as  entitled  to  such  office.  Hoy  v.  State 
[Ind.]    81  N.  E.  509. 

20.  By  Laws  1906,  p.  185,  c.  167,  relating 
to  election  upon  question  of  division  of 
county,  the  counting  of  votes,  canvassing 
of  returns,  and  declaration  of  result,  are 
expressly  committed  to  election  commission 
and  board  of  supervisors  of  county  without 
appeal  to  courts.  Native  Lumber  Co.  v. 
Harrison  County  Sup'rs,  89  Miss.  171,  42  So. 

21.  See  7  C.  Ll  1248. 
23.     See  7  C.  L.  1249. 

23.  Where  it  is  shown  that  no  legal  de- 
signation has  been  made  by  the  board  of 
elections,  the  court  may,  notwithstanding 
the  prayer  for  an  order,  require  that  a 
particular  newspaper  be  designated,  com- 
mand the  board  to  perform  the  duty  devolv- 
ing on  It  by  law.  People  v.  Voorhis,  115 
App.  Div.   218,   100  N.  Y.  S.   927. 

24.  To  compel  board  of  registry  and  elec- 
tion to  make  up  and  sign  such  a  statement 
as  Is  required  by  P.  L.  1903,  p.  617,  §  15. 
Freeman  v.  Registry  &  Election  of  Me- 
tuchen   [N.  J.  Law]   67  A.  713.     In  such  case 
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of  noininatioiis,^^^  to  compel  the  oflScer  charged  with  that  duty  to  order  an  elec- 
tioii,2«  to  compel  the  placing  upon  the  official  ballot  the  name  of  a  nominee,"  to 
compel  the  appointment  of  legally  selected  judges  of  election,^^  to  compel  regis- 
trars of  votes  not  to  count  an  improperly  marked  ballot,^^  to  compel  a  proper 
return  of  unofficial  ballots  voted/"  to  compel  a  canvassing  board  to  canvass  the 
returns  and  issue  certificates  in  accordance  with  the  result,^^  and  to  compel  a  re- 
count ;^2  but  the  writ  will  not  issue  to  compel  election  officers  to  do  an  impossible 
or  an  unnecessary  thing,^^  to  compel  registrars  of  election  to  erase  from  the 
registration  books  the  names  of  persons  illegally  registered  where  the  statutes 
do  not  confer  such  power  upon  registrars,^*  or  where  an  adequate  remedy  is  given 
by  statute,^^  or  where  the  persons  alleged  to  be  illegally  registered  have  not 
been  brought  into  court  or  served  with  notice/^  or  to  control  the  action  of  a 
canvassing  board  in  recounting  the  votes.^^  An  election  contest  cannot  be  de- 
termined in  mandamus  proceedings.^*  Mandamus  proceedings  to  compel  a  mayor 
and  council  to  canvass  the  returns  of  a  municipal  election  may  be  instituted  by  a 
candidate  claiming  election/^  or  by  any  citizen.*"     In  Massachusetts  a  voter  and 


the  ballot  boxes  may  be  opened  If  such 
statement  cannot  be  prepared  without  do- 
ing so.     Id. 

25.  Cosgriff  V.  San  Francisco  Election 
Com'rs   [Cal.]    91  P.   98. 

26.  When  application  is  made  by  proper 
petition  under  Ky.  St.  1903,  §  2554,  for  local 
option  election  in  county,  mandamus  will 
issue  to  compel  county  judge  to  order  such 
election.  Yates  v.  Nunnelly  [Ky.]  102  S.  W. 
292;  O'Neal  v.  Minary,  30  Ky.  L.  R  888.  101 
S.  "W.  951.  Where  the  annual  town  meeting 
or  the  election  of  officers  required  by  V.  S. 
2972  is  warned  and  the  voters  assemble,  but 
without  electing  officers  adjourn  without 
day,  mandamus  will  lie  at  the  suit  of  a 
legal  voter  to  compel  the  selectmen  to  call 
a  special  meeting.  Jenny  v.  Alden,  79  Vt. 
156,   64   A.    609. 

27.  Robinson  v.  McCandless,  29  Ky.  L. 
R.  1088,  96  S.  W.  877.  One  to  whom  a  certi- 
ficate of  nomination  has  been  issued.  State 
V.  Goff,   129  Wis.   668,   109  N.  W.   628. 

28.  Facts  held  to  show  a  sufficient  de- 
mand upon  and  refusal  by  county  board 
of  supervisors  to  appoint  as  judges  of  elec- 
tion persons  legally  selected  by  minority 
members  of  such  board,  as  required  by  Act 
May  18,  1905  (Laws  1905,  p.  203),  §  33,  to 
authorize  petition  for  mandamus  to  compel 
such  board  to  perform  this  duty.  People 
v.  Edgar  County  Sup'rs,  223  111.  187,  79  N. 
E.  123. 

29.  Under  Rev.  Laws,  c.  11,  §  421,  the 
supreme  judicial  court  has  jurisdiction  to 
issue  mandamus  to  compel  registrars  not 
to  count  such  a  ballot  cast  at  a  local  option 
election.  Brewster  v.  Sherman  [Mass.]  80 
N.  E.  821. 

30.  To  enforce  duty  of  inspectors  of  vil- 
lage election  under  Laws  1896,  p.  933,  c.  909, 
!  Ill,  to  return  unofficial  ballots  voted  in  a 
package  with  void  and  protested  ballots. 
People  V.  Beam,  117  App.  Div.  374,  103  N.  T. 
S    818 

31.  Lehman  v.  Pettingell  [Colo.]  89  P.  48, 
State  v.  Mason  [Wash.]  88  P.  126.  If  board 
has  adjourned  without  completing  its 
work,  it  may  be  compelled  to  reconvene. 
Lehman  v.  Pettingell  [Colo.]  89  P.  48. 
Where    the    duty    of    canvassing    returns    Is 


imposed  upon  mayor  and  council  of  a  town, 
mandamus  will  issue  to  enforce  that  duty. 
State  V.  Kendall  [Wash.]  87  P.  821.  Where 
inspectors  of  town  meeting  have  neglected 
to  canvass  the  votes  and  publicly  announce 
result  as  required  by  Laws  1890,  p.  1218, 
c.  569,  §  39,  as  renumbered  by  Laws  1897, 
p.  610,  o.  481,  and  amended  by  Laws  1899, 
p.  321,  C5.  168,  mandamus  will  issue  to  com- 
pel them  to  perform  that  duty.  People  v. 
Armstrong,  116  App.  Div.  103,101  N.  T.  S.  712. 

32.  Laws  1896,  p.  964,  c.  909,  §  111.  Peo- 
ple V.   Beam,   188  N.   T.   266,   80   N.   E.   921. 

33.  Where  "questioned"  ballots  were 
lodged  with  clerk  of  county  court  for  safe 
keeping,  but  had  not  been  preserved  in 
manner  required  by  law.  It  ■was  held  man- 
damus would  not  issue  to  require  election 
officers  to  assem.ble  and  certify  as  to 
whether  such  ballots  returned  by  them  had 
been  counted,  and,  if  so,  for  w^hom.  Child- 
ress V.  Pinson  [Ky.]  100  S.  W.  278.  Man- 
damus will  not  issue  to  compel  election 
officers  to  sign  certificate  attached  to  stub 
book  from  their  precinct,  where  duplicate 
certificate  used  by  election  commissioners 
in  canvassing  returns  has  been  presented 
and  signed  by  officers.     Id. 

34.  Shannon's  Code,  §§  1189-1219,  and 
Shannon's  Supplement,  §§  1136-1377,  confer 
no  such  power  upon  registrars.  State  v. 
Willett,  117  Tenn.   334,  97  S.  W.  299. 

35.  Adequate  remedy  is  given  by  Code 
1904,  §§  83a,  86.  Spitler  v.  Guy  [Va.]  58 
S.   E.   769. 

36.  Shannon's  Code  §§  5335,  5337.  State 
v.   Willett,   117   Tenn.   334,   97   S.  W.   299. 

37.  If  the  recount  is  erroneous,  the  rem- 
edy by  quo  warranto  is  open.  .  Dickenson  v. 
Cheboygan  County  Canvassers,  148  Mich. 
513,   14  Det.  Leg.  N.  196,  111  N.  W.  1075. 

38.  Lauritsen  v.  Seward,  99  Minn.  313, 
109  N.  W.  404.  Mandamus  cannot  be  in- 
voked to  settle  a  doubtful  claim  to  an  office 
or  to  hajve  the  title  to  an  office  adjudicated 
upon  as  between  adverse  claimants.  Hoy 
V.  State   [Ind.]    81  N.  E.  509. 

39.  Candidate  claiming  election  to  coun- 
cU.     State  V.  Kendall   [Wash.]   87  P.  821. 

40.  State  V.  Mason  [Wash.]  88  P.  126. 
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taxpa3'er  of  a  town  may  institute  mandamus  proceedings  to  compel  the  registrars 
of  voters  not  to  count  an  improperly  marked  ballot  cast  at  a  local  option  election.*^ 
Two  candidates  on  the  same  ticket,  claiming  election,  may  join  in  a  petition  for 
mandamus  to  compel  a  canvass  of  the  returns  and  issuance  of  certificates  of  elec- 
tion.*- Mandamus  proceedings  to  compel  the  performance  of  a  duty  incumbent 
upon  a  board  of  ofiicers  should  be  brought  against  the  board  as  such  and  not 
against  the  members  as  individuals.*^  The  mayor  of  a  town  who  is  the  presiding 
officer  of  the  council  is  a  proper  party  to  mandamus  proceedings  to  compel  the 
council  to  canvass  the  returns  of  a  municipal  election.**  The  petition  for  man- 
damus must  designate  the  duty  sought  to  be  enforced  *^  and  state  facts  sufficient 
to  warrant  its  enforcement.*®  In  Washington,  where  mandamus  issues  to  com- 
pel a  town  council  to  canvass  the  returns  of  an  election,  service  of  the  writ  on  a 
majority  of  the  council  is  sufficient.*^  ^Yllere  mandamus  is  issited  to  compel  a 
canvassing  board  to  canvass  the  returns  of  an  election,  costs  may  be  awarded 
against  the  board.*^  The  fact  that  election  officers  have  performed  some  of  the 
acts  commanded  by  mandamus  does  not  preclude  their  appealing  from  the  order 
granting  the  writ.*" 

Injunciion.^^ — An  injunction  will  be  granted  to  restrain  a  county  clerk  from 
certifying  to  judges  of  election  fraudulent  and  fictitious  registrations,^^  and  a 
temporary  injunction  will  issue  to  restrain  a  county  committee  of  a  political 
party  from  enforcing  an  illegal  system  of  enrollment  for  party  primaries,^^  but 
an  injunction  will  not  issue  to  direct  or  control  the  mode  in  which  an  election 
shall  be  held,^''  to  restrain  the  placing  of  the  names  of  candidates  duly  nominated 
upon  the  official  ballot  on  the  ground  that  there  is  no  vacancy  to  be  filled  at  the 
election,^*  or  to  restrain  a  county  clerk  from  canvassing  the  vote  on  the  question 


41.  Rev.  Laws,  c.  192,  §  5.  Brewster  v. 
Sherman   [Mass.]    80  N.  E.   821. 

42.  Candidate  claiming  election  to  a  mu- 
nicipal council.  State  v.  Kendall  [Wa.sh.] 
87  P.  821.  The  candidates  for  sheriff  and 
treasurer  of  a  county  on  the  same  ticket' 
may  join,  under  Code  Civ.  Prac.  §  10.  Leh- 
man V.  Petting-ell   [Colo.]    89   P.   48. 

43.  Mandamus  proceeding  to  compel 
calling  of  election  to  vote  upon  disincor- 
poration  of  a  city,  as  required  by  Henning's 
Gen.  Law,  p.  989.  §  1,  must  be  brougnt 
against  board  of  trustees.  Taylor  v.  Burks 
[Cal.  App.]    91  P.   814. 

44.  State  V.  Kendall    [Wash.]    87  P.  821. 
46.     Where    petition    is    for    mandamus    to 

compel  inspectors  of  town  meeting  to  de- 
clare and  clerlv  to  enter  result  of  meeting, 
if  inspectors  have  failed  to  count  ballots, 
such  count  is  fairly  within  prayer  of  peti- 
tion, and  proceeding  will  not  fail  because  it 
is  not  expressly  requested.  People  v.  Arm- 
strong, 116  App.  Div.  103,  101  N.  Y.  S.  712. 

46.  Petition  for  mandamus  to  erase  from 
registration  books  residents  and  members 
of  Soldiers'  Home  will  not  be  granted  where 
names  of  such  persons  are  not  stated  and 
some  of  them  are  entitled  to  registration. 
State  V.  Willett,  117  Tenn.  334,  97  S.  W.  299. 
Petition  for  mandamus  to  compel  election 
commissioners  to  place  the  names  of  nom- 
inees upon  official  ballot  under  name  and 
device  of  a  certain  party  is  insufficient  if  it 
falls  to  allege  that  certificate  of  nomination 
designated  such  title  and  device  as  required 
by  Burn's  Ann.  St.  1901,  §  6215.  State  v. 
Board  of  Election  Com'rs  of  Marshall 
County,  167  Ind.  276.  78  N.  E.  1016. 


47.  Pierce's  Code,  §§  1420,  3521.  State  v. 
Kendall    [Wash.]    87  P.   821. 

4S.  Costs  awarded  against  board  where 
writ  issued  at  suit  of  candidate  claiming 
election.  State  v.  Kendall  [Wash.]  87  P.  821. 

49.  People  V.  Voorhis,  186  N.  T.  263,  78  N. 
B.   1001. 

50.  See  7  C.  L.  1249. 

51.  Granting  such  an  injunction  does  not 
violate  Const,  art.  2,  §  5,  wliich  declares 
"that  all  elections  shall  be  free  and  open, 
and  that  no  power,  civil  or  military,  shall 
at  any  time  interfere  to  prevent  the  free 
exercise  of  the  right  of  suffrage."  Aichele 
V.  People  [Colo.]   90  P.  1122. 

52.  Brown  v.  Cole,  54  Misc.  278,  104  N.  Y. 
S.  109.  But  a  permanent  injunction  will  not 
be  granted  restraining  chairman  of  such  a 
committee  from  putting  into  operation  cer- 
tain alleged  illegal  rules  and  regulations 
for  conduct  of  primaries,  where  primaries 
have  been  held  and  there  was  no  effort  to 
enforce  such  rules  and  regulations,  and 
neither  party  claims  that  he  has  any  inter- 
est in  alleged  cause  of  action,  or  that  such 
rules  and  regulations  are  in  force  or  threat- 
ened to  be  enforced  (Brown  v.  Cole,  105  N. 
Y.  S.  196),  but  upon  dismissal  of  such  suit, 
if  the  rules  and  regulations  are  illegal,  no 
costs  will  be  allowed   (Id.). 

53.  Injunction  will  not  issue  to  restrain 
use  of  voting  machines.  United  States 
Standard  Voting  Mach.  Co.  v.  Hobson,  132 
Iow<  38,    109    N.   W.    458. 

.-54.  Sherlock  v.  District  Ct.  [Colo.]  88  P. 
396. 
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of  granting  a  franchise  on  the  ground  that  the  election  was  illegah'^  In  Colo- 
rado the  district  court  has  jurisdiction  to  issue  an  injunction  to  restrain  the 
comity  clerk  from  certifying  to  judges  of  election  fraudulent  and  fictitious  regis- 
trations made  by  him.^^  Any  member  of  a  political  party  may  sue  to  enjoin  the 
county  committee  of  such  party  from  enforcing  an  illegal  system  of  enrollment 
for  party  primaries."  The  complaint  in  an  action  for  injunction  must  allege 
facts  sufficient  to  constitute  a  cause  of  action.^^  Certiorari  may  be-  brought  to 
annul  an  injunction  on  the  ground  that  it  is  issued  without  jurisdiction  where 
the  remedy  by  appeal  is  inadequate.^^ 

§  12.  Judicial  proceedings  to  contest  or  reviev).  Rights  and  reinedies.^° — 
Statutes  providing  for  the  trial  of  election  contests  must  conform  to  constitu- 
tional requirements.®^  and  their  provisions  must  be  appropriate  to  the  particular 
contest  to  which  they  have  reference.^^  The  charter  of  the  city  and  county  of 
Denver  ®'  did  not  create  a  right  to  contest  a  franchise  election.®*  The  statutes 
must  be  looked  to  to  determine  who  is  entitled  to  institute  an  election  contest.®^ 
A  defeated  candidate  may  bring  suit  to  set  aside  an  election  upon  statutory 
grounds  even  though  his  petition  does  not  show  that  he  himself  was  elected  to  the 
office.®^  The  validit}'  of  a  stock-law  election  may  be  inquired  into  in  a  suit 
against  a  railroad  for  injuries  to  stock.®^  When  jurisdiction  to  hear  election 
contests  is  conferred  upon  a  court,  and  the  details  of  the  procedure  are  not  pro- 
vided for,  the  court  will  adopt  such  procedure  as  is  necessary  to  render  the  grant 
of  jurisdiction  effective.®^  Contests  must  be  instituted  within  the  time  pre- 
scribed by  statute.®"     The  test  to  be  applied  in  a  contest  where  illegal  votes  have 


55.  Such  Question  can  be  determined  in 
the  proceeding-  provided  by  Civ.  Code,  §  289, 
to  test  validity  of  franchise.  Vickery  v. 
Wilson  [Colo.]  90  P.  1034.  Such  an  injunc- 
tion will  not  be  granted  because,  pending 
determination  of  validity  of  franchipe  by 
proceedings  in  quo  warranto,  plaintiff  will 
suffer  loss  from  depreciation  of  value  of  his 
stock  in  a  rival  company.     Id. 

56.  Aichele  v.   People    [Colo.]    90   P.   1122. 

57.  Brown  v.  Cole,  54  Misc.  278,  104  N.  Y. 
S.    109. 

58.  Facts  alleged  in  complaint  in  action 
to  enjoin  county  committee  of  political 
party  from  enforcing  illegal  system  of  en- 
rollment for  part>'  primaries  held  to  consti- 
tute cause  of  action.  Brown  v.  Cole,  54 
Misc.  27  8,   104  N.   Y.   S.  109. 

59.  Injunction  restraining  use  of  voting 
machines  where  appeal  cannot  be  heard  un- 
til after  election.  United  States  Standard 
Voting  Mach.  Co.  v.  Hobson,  132  Iowa,  38, 
109  N.  W.  458. 

60.  See   7  C.  L.   1250. 

61.  Laws  1907,  c.  538,  providing  for  a 
hearing  and  determination  by  supreme  court 
of  an  election  contest  upon  petition  of  a 
candidate,  confined  to  such  questions  as 
arise  on  an  inspection  of  the  ballots,  is  not 
void  as  imposing  only  ministerial  duties  on 
the  court  (Metz  v.  Maddox,  105  N.  Y.  S.  702), 
nor  is  such  statute  unconstitutional  under 
Const,  art.  2,  §  6,  requiring  that  all  laws 
creating  boards  or  officers  for  counting 
votes  shall  secure  equal  representation  to 
two  larg-est  political  parties  (Id.).  The 
constitutional  requirement.  Const,  art.  1, 
§  2,  that  trial  by  jury  in  all  cases  in  which 
It  has  been  heretofore  used  shall  remain  in- 
violate forever,  is  not  violated  by  Laws  1907, 
c.  538,  creating  a  new  proceeding  that  did 
not  exist  when  constitution  was  adopted  for 


trial  of  election  contests  at  suit  of  a  con- 
testant, because  it  does  not  provide  for  trial 
by  jury.  Id.  Gen.  Acts  1903,  p.  431,  §  7,  pro- 
viding that  election  to  determine  whetlier 
stock  shall  be  prohibited  from  running  at 
large  may  be  contested  on  same  ground  and 
In  same  manner  as  contests  of  election  of 
constable,  is  not  violative  of  Const,  art.  4, 
§  45,  which  provides  that  no  law  shall  be 
revived,  amended,  or  the  provisions  thereof 
extended  or  conferred  by  reference  to  its 
title  only.  Season  v.  Shaw   [Ala.]    42  So.  611. 

62.  Although  Gen.  Acts  1903,  p.  434,  §  7, 
rplating  to  elections  to  determine  whether 
stock  shall  be  prohibited  from  remaining  at 
large,  provides  that  such  elections  may  be 
contested  in  same  manner  as  contests  of 
election  of  constable.  Code  1896,  §  1697,  the 
latter  provision  being  inappropriate  to  a 
contest  under  th'e  former  statute  cannot  be 
resorted  to.  Beason  v.  Shaw  [Ala.]  42  So. 
611. 

63.  Section   182. 

6-1.     Williams  v.   People    [Colo.]    88   P.   463. 

65.  One  cannot  contest  an  election  for  the 
office  of  county  treasurer,  under  Cobbey's 
Ann.  St.  1903,  unless  he  is  an  elector  of  the 
county  in  and  for  which  contestant  is  de- 
clared elected.  Dodson  v.  Bowlby  [Neb.] 
110  N.  W.  698. 

66.  Scholl  v.  Bell   [Ky.]    102  S.  W.  248. 

67.  Missouri,  etc.,  R.  Co  v.  Tolbert  [Tex. 
Civ.  App.]  18  Tex.  Ct.  Rep.  454,  104  S.  W. 
1014. 

68.  Whaley  v.  Bayer,  99  Minn.  397,  109 
N.  W.  820.  Procedure  established  by  gen- 
eral election  law  adaptable  to  hearing  of 
contests  instituted  under  Rev.  Laws  1905, 
I  203,  conferring  jurisdiction  on  district 
courts.     Id. 

6y.  Colorado  statute  requiring  election 
contests    to    be    instituted    "within    ten   days 
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been  secretly  cast  is  to  see  whether  the  contestant  will  be  elected  if  all  the  illegal 
votes  are  deducted  from  contestee's  vote.'^**  As  one  holding  an  election  certificate 
is  not  a  usurper,  quo  warranto  cannot  be  brought  against  him  by  the  defeated 
candidate.'^^ 

Grounds  for  contest  or  review.''^ — A  contest  may  be  based  on  the  ground  that 
the  contestee  was  not  eligible  to  the  office  at  the  time  of  the  election/^  that  no 
valid  election  was  held  on  account  of  the  deterrent  effect  of  an  injunction/*  that 
the  contestee  was  guilty  of  bribery,"  or  that  his  election  was  the  result  of  fraud 
or  irregularities  in  the  conduct  of  the  election,^®  the  disfranchisement  of  voters,^^ 


after  the  date  when  the  votes  are  can- 
vassed" does  not  begin  to  run  until  entire 
vote  is  canvassed,  although  at  first  meeting 
of  board  of  canvassers  the  votes  from  all 
but  one  precinct  were  canvassed,  and  the 
returns  therefrom  will  not  affect  result  as 
between  candidates  for  any  single  office. 
Vigil  V.  Garcia,  36  Colo.  430,  87  P.  543. 

70.     Scholl   V.   Bell    [Ky.]    102    S.  W.    248. 

Tl.  Civ.  Code  Prac.  §  480.  Scholl  v.  Bell 
[Ky.]   102  S.  W.   248. 

72.  See  7  C.  L.  1251. 

73.  There  is  ground  under  P.  L.  1898, 
p.  312,  §  163.  Smith  v.  Ashmead  [N.  J.  Law] 
65  A.  877.  Under  Act  April  16,  1846  (Rev. 
St.  1846,  tit.  30,  c.  21),  as  amended  April  12, 
1876  (P.  L.  p.  98;  Gen.  St.  p.  3141),  and  Act 
of  1897  (P.  L.  1897,  pp.  285,  287,  §§  2,  6),  a 
resident  of  a  borough  which  has  a  popula- 
tion of  less  than  3,000  is  eligible  to  the  of- 
fice of  chosen  freeholder  for  the  township 
in  which  the  borough  lies.  Id.  That  a  stat- 
ute provides  that  no  officer  of  any  corpora- 
tion having  any  contract  with  a  city  shall 
be  "eligible  to  any  office"  in  such  city  is  not 
ground  for  treating  as  nullities  votes  cast 
for  such  an  officer  for  a  city  office,  but  the 
voters  may  reasonably  assume  that  the  can- 
didate if  elected  will  free  himself  from 
the  disability  before  beginning  his  term,  and 
thereby  Qualify  himself  to  hold  the  office. 
Hoy  V.  State  [Ind.]  81  N.  E.  509.  In  Geor- 
gia where  a  person  who  Is  ineligible  to 
hold  the  office  receives  a  majority  of  votes 
cast  in  an  election,  the  office  does  not  go  to 
the  qualified  person  having  the  next  highest 
number  of  votes,  but  the  election  is  Invalid, 
and  a  new  one  must  be  held.  Dobbs  v.  Bu- 
ford  [Ga.]  57  S.  E.  777. 

74.  An  election  is  void  which  Is  not  a 
fuU^  free,  and  fair  expression  of  the  will  of 
the  voters  on  account  of  the  deterrent  effect 
of  an  injunction  against  holding  such  elec- 
tion. Brown's  Estate  v.  Seattle,  43  Wash. 
26,   85  P.   854. 

75.  Under  Const,  art.  2,  §  6,  the  election 
of  township  trustee  may  be  contested  on 
the  ground  that  the  candidate  gave  or  of- 
fered to  give  a  bribe  to  secure  his  election. 
Tinkle  V.  Wallace,  167  Ind.  382,  79  N.  E.  355. 
Contest  held  to  be  based  on  this  provision 
and  not  on  §  2328,  Burns'  Ann.  St.  1901,  and 
therefore  that  conviction  under  the  statute 
was  not  an  essential  prerequisite  to  contest. 
Id.  Under  the  statutes  relating  to  bribery, 
Rev.  St.  1898,  §S  4478,  4478a,  4481,  to  war- 
rant ouster  upon  quo  warranto  proceedings 
of  one  elected  on  face  of  returns,  it  must 
appear  that  he  "induced  or  procured"  an 
"elector  to  vote  for  him  •  *  •  by  bri- 
bery." State  V.  Bunnell  [Wis.]  110  N.  W. 
177. 


7(5.  An  election  will  not  be  declared  void 
on  ground  of  fraud  unless  fraud  shown  t» 
have  been  perpetrated  was  sufficient  to  war- 
rant conclusion  that  express  will  of  legul 
voters  was  defeated.  Childress  v.  PinsoM 
[Ky.]   100  S.  W.   278. 

Wlien  irregrularitles  tvlU  Trarrant  setting 
election  aside:  A  special  election  will  not  be 
set  aside  for  irregularities  which  do  not 
affect  the  fairness  of  the  election  or  its  re- 
sult. Flores  v.  Police  Jury  of  De  Soto  Par- 
ish,  116   La,    428,    40   So.    785. 

AVlien  fraud  and  Irregularities  fvarrant 
excluding  precinct:  Where  they  occur  is 
conduct  of  election  to  such  extent  that  It  is 
impossible  to  separate  with  reasonable  cer- 
tainty legal  from  illegal  or  spurious  votes. 
Vigil  V.  Garcia,  36  Colo.  430,  87  P.  543.  And 
even  though  actual  fraud  be  not  apparent, 
if  negligence  and  misconduct  of  election  of- 
ficials has  effect  of  destroying  integrity  of 
returns  and  avoiding  prima  facie  character 
which  they  ought  to  bear,  such  returns  wiH 
be  rejected.  Id.  But  if  the  integrity  of 
the  ballot  has  not  been  impaired,  and  ille- 
gal ballots  can  be  easily  separated  from  le- 
gal ones,  the  vote  of  a  precinct  will  not  be 
excluded.     Id. 

Fraud  and  bribery:  Where  it  appears  from 
an  inspection  of  the  whole  record  that  there 
has  been  such  fraud  and  bribery  in  an  elec- 
tion that  neither  contestants  nor  contestees 
can  be  adjudged  to  have  been  fairly  elected, 
the  election  will  be  declared  void  under  Ky. 
St.  1903,  §  1596a,  subsec.  12.  Orr  v.  Kevil. 
30  Ky.  L.  R.  761,  100  S.  W.  314. 

Against  vrhoni  fraudulent  vote  most  be 
charged:  Where  it  is  shown  that  a  fraudu- 
lent vote  has  been  cast,  but  for  whom  it 
was  cast  cannot  be  established,  it  should 
not  be  charged  against  either  party,  Chil- 
dress V.   Pinson    [Ky.]    100   S.   W.   278. 

77.  Disfranchised  voters  are  persons  de- 
nied the  right  to  vote,  or  persons  whose 
votes  by  reason  of  fraud  or  other  wrong 
have  not  been  counted  at  all,  or  have  not 
been  counted  as  cast.  Scholl  v.  Bell  [Ky.] 
102   S.  W.  248. 

Where  there  is  no  election  in  a  precinct, 
all  voters  therein  are  disfrancliised,  in  ab- 
sence of  proof  that  any  of  registered  voters 
were  Illegal  voters,  ill,  or  absent  from  state 
on  election  day.  Scholl  v.  Bell  [Ky.]  102 
S.  W.   248. 

Where  there  is  no  valid  certificate  of  the 
election  officers  of  a  precinct,  and  the  bal- 
lots therein  have  not  been  properly  pre- 
served, the  precinct  Is  wholly  disfranchised. 
SchoU   V.  Bell    [Ky.]    102   S.   W.   248. 

Polls  kept  open  only  during  portion  «( 
hours  prescribed:  Wiiore  tlic  polls  in  a  pre- 
cinct  are   kept   open   only   during  a  portion 
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or  the  votes  of  persons  not  entitled  to  vote.'^  The  refusal  of  a  county  clerk  to 
place  a  candidate's  name  upon  the  ticket  is  not  a  ground  for  contest  \inder  the 
New  Jersey  statute.'^  The  fact  that  the  validity  of  a  ballot  was  not  questioned 
before  the  election  officers  will  not  prevent  the  defeated  candidate  from  contesting 
it  on  a  contest  of  the  election. ^° 

Jurisdiction.^'^ — Jurisdiction  to  try  contested  election  cases  exists  only  Avhen 
it  is  conferred  by  statute.^-  Such  jurisdiction  is  gcuerally  conferred  upon  the 
courts,*^  but  is  sometimes  vested  in  canvassing  boards  ^*  or  in  municipal  coun- 
cils.^^  Statutes  conferring  such  jurisdiction  must  not  violate  any  constitutional 
requirement  or  inliibition.^® 


of  the  hours  prescribed,  all  voters  who 
thereby  are  denied  the  rig-ht  to  vote  are 
disfranchised,  and  their  number  will  be  de- 
termined by  deducting  the  number  of  those 
who  voted  from  the  registered  vote  of  the 
precinct.  Scholl  v.  Bell  [Ky.]  102  S.  W.  248. 
Fraud,  violence,  and  intimidation:  Wiiere, 
in  a  precinct,  fraud,  violence,  and  intimida- 
tion are  resorted  to,  and  the  polling  place 
Is  dominated  and  controlled  by  a  partisan 
police,  and  many  illegal  votes  are  cast,  all 
tending  to  render  the  result  uncertain,  the 
vote  of  the  precinct  will  be  considered  as 
disfranchised.  Scholl  v.  Bell  [Ky.]  102  S. 
W".  248.  And  where  fraud,  intimidation,  and 
violence  result  in  the  disfranchisement  of 
enough  voters  to  make  it  impossible  to  de- 
termine who  is  elected,  the  election  is  void 
and  will  be  set  aside.  Id.  Under  Ky.  St. 
1903,  §  1596a,  subsec.  12,  the  court  of  ap- 
peals will  set  aside  any  election  wliere 
fraud.  Intimidation,  bribery,  or  violence  af- 
fects the  result  to  such  an  extent  that  it 
cannot  be  determined  who  was  elected, 
even  though  contestee  was  Ignorant 
thereof.     Id. 

78.  Where  there  was  a  failure  to  pro- 
vide for  a  special  registration  as  required 
by  statute,  and  voters  were  allowed  to  vote 
without  presenting  their  registration  cer- 
tificates, the  election  was  held  to  be  invalid. 
De  Haven  v.  Bowmer  [Ky.]  102  S.  W.  306. 
That  votes  in  a  town  precinct,  which  em- 
braces territory  not  within  the  town,  ex- 
ceed number  of  voters  registered,  does  not 
show  illegality  wliere  registration  law  ap- 
plies only  to  voters  in  towns  and  cities. 
Duff  v.  Crawford,  30  Ky.  L.  R.  323,  97  S.  W. 
1123.  Where  seventy-six  old  men  from  a 
charitable  institution  were  voted  openl>- 
without  having  been  required  to  take  the 
statutory  oath,  it  was  held,  the  record  not 
showing  how  they  voted,  that  their  votes 
should  be  counted  as  cast.  Scholl  v.  Bell 
[Ky.]  102  S.  W.  248.  The  entire  vote  of  a 
precinct  will  not  be  rejected  on  ground  that 
a  number  of  illiterates  voted  illegally  -where 
it  is  not  shown  for  whom  they  voted.  Duff 
V.  Crawford,  30  Ky.  L.  R.  323,  97  S.  W.  1123. 

79.  P.  L.  1898,  p.  312,  §  163.  Smith  v. 
Ashmead    [N.   J.  Law]    65  A.   877. 

SO.     Stegeman  v.  Cook   [Ky.]  102   S.  W.  872. 

81.  See   5   C.   L.   1075. 

82.  Patterson  v.  Knapp  [Ky.]  101  S.  W. 
379.  In  Kentucky,  there  being  no  provision 
for  contesting  result  of  election  as  to 
whether  a  tax  should  be  imposed  in  aid  of 
a  graded  school,  the  courts  have  no  juris- 
diction of  such  a  contest.  Id.  As  a  general 
rule  where  lawmaking  power  provides  for 
election    to    determine    any    question    which 

9  Curr,  L.— 67. 


it  is  proper  to  submit  to  popular  vote,  and 
there  is  no  provision  in  the  law,  nor  any 
general  law  authorizing  judicial  interfer- 
ence, and  the  right  to  interfere  cannot  be 
derived  from  the  common  law,  a  court  of 
equity  has  no  jurisdiction  over  matter,  and 
all  questions  arising  out  of  election  must 
be  determined  alone  by  tribunal  constituted 
by  lawmaking  power  for  that  purpose. 
Ivey   V.    Rome    [Ga.]    58    S.    E.   852. 

S3.  Under  Kurd's  Rev.  St.  1905,  c.  46, 
§§97,  98,  the  circuit  court  has  jurisdiction 
to  determine  a  contest  as  to  election  of  city 
clerk.  Smith  v.  Reid,  223  111.  493,  79  N.  E. 
148.  Rev.  Laws  1905,  §  203,  authorizes  the 
district  courts  to  hear  and  determine  elec- 
tion contests  instituted  thereunder  in  the 
manner  authorized  by  §  203.  Whaley  v. 
Bayer,  99  Minn.  397,  109  N.  W.  820.  The 
power  conferred  upon  a  city  council  by 
Kirby's  Dig.  §  5602,  in  relation  to  election 
of  its  members,  is  merely  to  pass  upon  face 
of  returns.  Jurisdiction  to  determine  elec- 
tion contests  for  membership  in  councils  is 
in  the  circuit  court,  under  Kirby's  Dig. 
c.  155.  Doherty  v.  Cripps  [Ark.]  102  S.  W. 
394.  Wliere  a  contest  involves  title  to  of- 
fice of  each  member  of  general  council  or 
aldermanic  board  of  a  city,  Ky.  St.  1903, 
§  2771,  is  not  applicable,  but  the  circuit 
court  has  jurisdiction  under  §  1596a,  subsec. 
12.  Scholl  V.  Bell  [Ky.]  102  S.  W.  248.  The 
county  judge  and  the  two  justices  of  the 
peace  residing  nearest  the  courthouse  have 
jurisdiction  to  hear  and  determine  contests 
of  local  option  elections,  notwithstanding 
Acts  of  1898  and  1900,  investing  election; 
commissioners  with  power  to  determine- 
contested  elections.  De  Haven  v.  Bow^mer 
[Ky.]    102  S.  W.  306. 

84.  Under  Code  1902,  §§  205,  216,  217,  a 
board  of  county  canvassers  has  jurisdictioni 
of  a  contest  of  a  special  election  in  a  county 
on  the  dispensary  question.  Wright  v.  State 
Board  of  Canvassers   [S.   C]    57  S.  E.   536. 

85.  Under  Gen.  Laws  1895,  p.  48,  c.  8. 
§  114,  the  city  council  and  the  district  court 
have  concurrent  jurisdiction  to  liear  and 
determine  an  election  contest  for  the  office 
of  alderman.  State  v.  Craig,  100  Minn.  352, 
111  N.  W.  3.  This  statute  was  not  repealed 
bv  Gen.  Laws  1901,  p.  584,  c.  365.  or  by  Rev. 
I.aws  1905,  §  336.  Id.  Ky.  St.  1903,  §  3486,. 
providing  that  board  of  council  of  a  city 
of  fourth  class  shall  judge  of  eligibility  and 
election  returns  of  its  members,  does  not 
give  such  board  jurisdiction  Avhere  the  elec- 
tion of  members  of  board  is  contested.  Orr 
V.   Kevil,   30   Ky.   L.    R.   761,    100   S    W.   314. 

86.  Rev.  St.  1905.  §  203,  in  so  far  as  it  at- 
tempts  to   confer   upon   supreme   court   origi- 
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Notice  or  summons,  pleadings  and  issues.^'^ — In  Missouri  the  contestant  must 
give  notice  of  intention  to  file  petition,  stating  the  place  ^*  and  time  ^^  of  filing. 
But  such  notice  may  be  waived."**  The  contestant's  initial  pleading  must  state 
facts  showing  his  right  to  bring  the  suit  "^  and  the  grounds  of  contest.^-  In 
Kentucky  the  contestee  cannot  rely  on  any  grounds  of  contest  against  contestant 
except  such  as  are  specifically  alleged  in  his  answer."^  The  answer  need  not 
plead  facts  which  are  admitted  by  the  notice  of  contest."*  The  allowance  of  an 
amendment  to  answer  introducing  new  matter  is  within  the  sound  discretion  of 
the  court."^  Wliere  an  exception  to  an  amended  answer  refers  to  a  statute  which 
makes  applicable  to  election  contests  the  general  rules  controlling  amendment 
of  pleadings,  it  invokes  those  rules."^ 

Dismissal.^'' — Dismissal  of  an  election  contest  on  contestant's  motion  will 
not  bar  him  from  instituting  another  contest."^ 

Preservation  and  production  of  hallots.^^ — Disputed  ballots  cannot  be  con- 
sidered where  not  certified  as  required  by  statute,  although  placed  in  an  envelope 
and  properly  sealed.^  An  order  removing  ballot  boxes  from  the  custody  of  their 
legal  custodians  will  be  vacated  if  there  is  no  evidence  showing  reasonable  grounds 
for  fear  that  they  will  be  tampered  with.^  An  order  that  the  board  of  elections 
preserve  in  the  ballot  boxes  the  ballots  cast  at  a  municipal  election  will  not  be 
vacated  where  there  is  no  public  necessity  requiring  the  immediate  use  of  the  bal- 


nal  jurisdiction  in  election  contests,  is  un- 
constitutional. Lauritsen  v.  Seward,  99  Minn. 
313,  109  N.  W.  404.  Section  182,  Charter  of 
City  and  County  of  Denver,  providing  that 
election  contests  shall  be  heard  by  the 
county  court,  contravenes  Const,  art.  6,  §  23, 
and  art.  7,  §§  11,  12,  and  is  void.  Williams 
v.  People  [Colo.]  88  P.  463.  Kirby's  Dig. 
§  2856,  conferring  original  jurisdiction  upon 
circuit  court  to  hear  and  determine  contests 
for  office  of  county  and  probate  judge,  is 
not  unconstitutional  under  Const,  art.  7, 
§  51.  Sumpter  v.  Duffle,  80  Ark.  369,  97  S. 
"W.  435. 

87.  See  7  C.  L.  1251. 

88.  Where  notice  required  by  Rev.  St. 
1899,  §  7057,  states  that  it  will  be  filed  "in 
the  circuit  court,"  the  place  of  filing  is  suf- 
ficiently designated  though  §  7062  requires 
petition  to  be  filed  "in  the  office  of  the  clerk 
of  the  circuit  court."  State  v.  McElhinney, 
199  Mo.  67,  97  S.  W.  159.  Such  notice  is  not 
rendered  invalid  by  fact  that  it  states  that 
petition  will  also  be  filed  with  a  certain 
judge.     Id. 

89.  Notice  of  intention  to  file  petition  ten 
days  after  service  of  notice,  and  within  forty 
days  after  election,  is  sufficiently  definite  as 
to  time  of  filing  where  period  of  forty  days 
after  election  ends  on  a  Sunday,  and  the  ten 
days  after  service  of  notice  on  the  Satur- 
day preceding.  State  v.  MgElhinney,  199 
Mo.    67.   97   S.   W.    159. 

90.  It  is  waived  where  contestee  appears 
in  court  and  files  answer  to  merits  of  case 
which  is  in  part  a  cross  complaint.  State  v. 
McElhinney,  199  Mo.  67,  97  S.  W.  159. 

91.  In  a  contest  for  the  office  of  county 
treasurer,-  under,  Cobbey's  Ann.  St.  1903, 
§§  5682,  5683.  it  is  necessary  to  allege  that 
contestant  is  an  elector  of  county  in  and 
for  which  contestee  is  declared  elected.  Dod- 
son  v.  Bowlby   [Neb.]   110  N.  W.  698. 

92.  Statement  of  contest  on  ground  of 
bribery    based   upon   Const,    art.    2,    §    6,   held 


sufficient.     Tinkle    v.    Wallace,    167    Ind.    382, 
79  N.  E.  355. 

93.  Ky.    St.    1903,    §   1596a.     Neely   v.   Rice, 

29  Ky.  L.  R.  1142,  30  Ky.  L..  R.  164,  97  S.  W. 
737. 

94.  Where  notice  of  contest  discloses  that 
defendant  was  entitled  to  office  unless  he 
was  under  constitutional  age  when  elected, 
he  need  not  plead  the  fact  thus  admitted. 
Breeden  v.  Martens    [S.   D.]    112  N.  W.   960. 

95.  Lipscomb  V.  Perry  [Tex.]  16  Tex.  Ct. 
Rep.  787,  96  S.  W.  1069.  A  party  attacking 
the  exercise  of  tliat  discretion  must  show 
that  it  has  been  abused  to  his  injury.  Id. 
Sustaining  exceptions  to  new  matter  intro- 
duced by  amended  answer,  under  circum- 
stances of  this  case,  no  abuse  of  discretion. 
Lipscomb  v.  Perry  [Tex.]  16  Tex.  Ct.  Rep. 
787,  96  S.  W.  1069,  rvg.  [Tex.  Civ.  App.]  98 
S.  W.  1101.  The  fact  that  reference  in  ex- 
ception to  a  particular  statute  under  which 
it  was  alleged  new  matter  came  too  late  was 
erroneous  did  not  limit  the  court's  discre- 
tion.    Id. 

96.  Lipscomb  v.  Perry  [Tex.]  16  Tex.  Ct. 
Rep.   787,   96   S.   W.   1069. 

97.  See  7  C.  L.  1253. 

98.  This  is  so  though  dismissal  is  after 
answer  and  replication,  and  over  contestee's 
objection.  Vigel  v.  Garcia,  36  Colo.  430,  87 
P.  543. 

99.  See  7  C.  L.  1253. 

1.  Combs  V.  Combs,  30  Ky.  L.  R.  161,  97 
S.  W.  1127.  If  requirements  of  Ky.  St.  1903, 
§  148,  in  regard  to  sealing  disputed  ballots, 
and  certifying  in  relation  thereto,  are  not 
complied  with,  such  ballots  cannot  be 
counted.     Neely    v.    Rice,    29    Ky.    L.    R.    1142, 

30  Ky.  L.  R.  164,  97  S.  W.  737;  Duff  v.  Craw- 
ford, 30  Ky.  L.   R.   323,   97  S.  W.   1123. 

2.  Boxes  in  custody  of  officers  wlio,  under 
Laws  1896,  p.  963,  c.  909,  §  111,  were  their 
legal  custodians.  People  v.  McClellan,  52 
Misc.   614,   103  N.  T.  S.   827. 
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lot  boxes,  and  the  ballots  may  be  essential  to  a  recanvass  of  the  votes,  or  to  a  trial  of 
the  title  to  the  office.^  Application  for  vacation  of  such  order  should  be  made  by  the 
board  of  elections  against  whom  it  operates,  and  not  by  the  successful  candidate.* 

Evidence.^ — In  an  election  contest,  the  burden  of  proof  is  upon  the  contest- 
ant.' The  rule  that  the  evidence  must  be  relevant  to  the  question  at  issue  pre- 
vails in  election  contests.'^  Testimony  of  a  witness  that  one  representing  him- 
self as  contestee  came  to  him  in  the  dark  and  ojEfered  him  a  bribe  is  admissible, 
though  witness  does  not  positively  identify  contestee  as  such  person.*  Illegal 
votes  cast  by  secret  ballot  are  admissible  to  show  the  general  uncertainty  of  an 
election,  without  proving  for  whom  they  were  cast.^  For  whom  illegal  votes  were 
cast  may  be  shown  by  the  evidence  of  the  officers  of  election,^"  and  it  must  be 
shown  by  them  if  the  ballots  were  cast  openly.^^  But  where  they  were  cast  by 
secret  ballot,  the  voters  alone  can  prove  for  whom  they  were  cast.^-  The  result 
of  an  election  cannot  be  established  by  parol  proof.^^  It  must  be  shown  by  the 
certificate  of  the  election  officers  or  by  the  ballots  themselves.^*  The  certificate 
is  prima  facie  correct,^^  but  the  ballots  themselves,  when  preserved  as  the  law 
directs,  are  the  better  evidence,  and  must  prevail  where  there  is  a  difference.^® 
But  if  the  ballots  are  not  so  preserved  the  certificate  must  control.^^  Cases  deal- 
ing with  the  sufficiency  of  the  evidence  to  prove  particular  facts  will  be  found  in 
the  note.^® 


3,4-  Hearst  v.  McCleUan.  117  App.  Div. 
240,   102   N.   Y.   S.   47. 

5.  See  7  C.  L.  1253. 

6.  Smith  V.  Ashmead  [N.  J.  Law]  65  A. 
877.  In  a  contest  of  the  office  of  county 
treasurer,  under  Cobbey's  Ann.  St.  1903, 
§§  5682,  5683,  it  Is  necessary  to  prove  that 
contestant  is  an  elector  of  the  county  in  and 
for  which  contestee  is  declared  elected.  Dod- 
son  V.  Bowlby  [Neb.]  110  N.  W.  698.  A  can- 
didate who  undertakes  to  purge  the  ballots 
of  illeg^al  votes  must  show  for  whom  they 
were  cast.  Duff  v.  Crawford,  30  Ky.  L.  R. 
323,  97  S.  W.  1123;  Scholl  v.  Bell  [Ky.]  102 
S.  W.  248.  Thus,  where  a  vote  is  contested 
on  the  ground  that  it  was  not  secretly 
marked,  the  burden  is  upon  contestant  not 
only  to  show  that  fact  but  also  for  whom 
it  was  cast.  Combs  v.  Combs,  30  K5'.  L.  R. 
161,  97  S.  W.  1127.  In  an  action  under  Ky. 
St.  1903,  §  1596,  subsec.  12,  to  set  aside  an 
election  for  fraud,  intimidation,  bribery,  or 
violence,  the  burden  does  not  rest  upon  con- 
testant to  show  that  he  would  have  been 
elected  but  for  the  wrongdoing,  but  only  to 
show  that  such  wrongdoing  existed  to  such 
an  extent  that  it  cannot  be  determined  who 
was  elected.  Scholl  v.  Bell  [Ky.]  102  S.  W. 
248. 

7.  A  witness  who  has  testified  that  he  re- 
ceived a  bribe  cannot  on  cross-examination 
be  questioned  as  to  his  motive  in  accepting 
it.  Tinkler  v.  Wallace,  167  Ind.  382,  79  N.  E. 
355.  Where  evidence  has  been  admitted  that 
contestee  when  challenged  at  the  polls  for 
bribery  failed  to  make  the  required  affidavit. 
It  is  proper  to  ask  contestee  if  he  requested 
certain  persons  to  seek  the  advice  of  any- 
body else,  foundation  having  been  laid  there- 
for by  an  offer  to  show  that  he  sought  ad- 
vice as  to  the  affidavit  he  would  be  required 
to  make  in  order  to  vote.  But  a  ruling  sus- 
taining objection  to  such  question  is  not 
reversible   error.     Id. 


S.  Tinkle  v.  Wallace,  167  Ind.  3S2,  79  X. 
E.   355. 

9.  Scholl   V.   Bell    [Ky.]    102    S.   W.    24S. 

10.  Illiterates  voting  in  violation  of  law. 
Duff  v.  Crawford.  30  Ky.  L.  R.  323,  97  S.  W. 
1123. 

11.  Scholl  V.  Bell  [Ky.]  102  S.  W.  248.  But 
in  Combs  v.  Combs,  30  Ky.  L.  R.  161,  97  S.  W. 
1127,  and  Duff  v.  Crawford,  30  Ky.  L..  R. 
323,  97  S.  W.  1123,  it  was  held  that  voters 
who  voted  openly  may  testify  as  to  whom 
they  voted  for. 

12.  But  they  are  protected  against  such 
disclosure  by  the  privilege  against  self-in- 
crimination. Scholl  v.  Bell  [Ky.]  102  S.  W. 
248.  But  see  Duff  v.  Crawford,  30  Ky.  L.  R. 
323,   97   S.  W.   1123. 

13.  Scholl  V.  Bell   [Ky.]    102  S.  W.  248. 

14.  Scholl  V.  Bell  [Ky.]  102  S.  W.  248.  If 
there  is  no  valid  certificate  from  a  precinct, 
and  the  ballots  therein  have  not  been  prop- 
erly preserved,  the  result  of  the  election 
cannot  be  established,  and  the  precinct  is 
therefore  wholly  disfranchised.     Id. 

15.  Scholl  V.  Bell    [Ky.]    102   S.  W.  248. 
IG.     Scholl    V.    Bell    [Ky.]    102    S.    W.    248; 

Lester  v.  Fogarty.  30  Ky.  L.  R.  759,  99  S.  W. 
910. 

17.  Scholl  V.  Bell  [Ky.]  102  S.  W.  24S. 
The  contents  of  ballots  cannot  be  proved  by 
parol.  Id.  A  lost  or  destroyed  ballot  can- 
not be  supplied  like  a  lost  deed  for  the  pur- 
pose of  counting  the  vote.     Id. 

IS.  Evidence  held  sufficient  to  prove  con- 
spiracy of  managers  of  democratic  campaign 
to  carry  election  by  fraud,  theft,  and  vio- 
lence.     Scholl  V.  Bell   [Ky.]    102  S.  W.  248. 

Affidavit  of  election  officers  that  ballots  in 
box  are  in  condition  in  which  they  were  cast 
by  voters  is  sufficient  to  establish  validity 
of  some  of  such  ballots,  in  absence  of  op- 
posing evidence,  although  as  to  others  affi- 
davit is  shown  to  be  untrue.  Lipscomb  v. 
Perry    [Tex.  Civ.   App.]    98   S.  W.   1101. 

Evidence  in.sufficlent  to  prove  that  frandn- 
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Costs.^^ — In  Arkansas  a  contestee  in  a  contest  of  an  election  for  the  removal 
of  a  count}--  seat  is  entitled  to  the  costs  of  depositions  taken  by  him  before  the 
regularity  of  the  election  was  conceded,  but  not  to  costs  of  copying  stenographer's 
notes,  the  statute  not  providing  therefor.^" 

Decision  and  review  thereof.-^ — In  South  Dakota  a  contestant  of  an  election 
for  the  removal  of  a  county  seat  is  not  entitled  to  a  judgment  by  default  where 
an  elector  has  appeared  to  defend  before  application  for  such  judgment,--  nor 
where  the  aflfidavit  for  judgment  fails  to  state  that  no  elector  has  answered  or  ap- 
peared.^^  In  Kentucky  the  court  will  settle  a  tie  by  lot.^*  The  findings  of  the 
court  must  be  sustained  by  the  evidence,^**  and  the  judgment  must  be  supported 
by  the  findings.-*  The  statutes  generally  authorize  an  appeal  from  the  decision 
in  an  election  contest,^^  If  rulings  of  the  trial  court  are  not  assigned  as  error, 
they  cannot  be  considered  on  appeal.^^  The  appellate  court  will  not  weigh  con- 
flicting evidence,  but  will  affirm  the  judgment  below  if  there  is  sufficient  evidence 
to  sustain  it,-^  and  findings  of  fact  will  not  be  set  aside  if  they  are  supported  by 
competent  testimony.^"  Upon  certiorari  the  court  cannot  review  the  findings  of 
fact  or  the  merits,  but  may  determine  whether  the  lower  court  exceeded  its  juris- 
diction,'^ Certiorari  will  not  lie  to  determine  whether  petitioners  have  been 
elected  members  of  a  political  committee.^^  Where  the  remedy  by  appeal  is  ade- 
quate to  afford  full  relief,  a  writ  of  prohibition  will  not  issue  to  review  the  de- 
cision or  restrain  the  action  of  the  trial  court. ^^ 

Security  for  appeal;  costs.^* 

§  13.  Offenses  against  election  laws.-^ — In  all  the  states  there  are  statutes 
prescribing  penalties  for  offenses  against  the  election  laws.^*  The  constitution- 
ality of  the  Missouri  statute  has  been  upheld.^^     In  Minnesota  no  person  is  per- 


lent   votes   ■were    csist    for   deomcratic    ticket. 
Childress  v.  Pinsoii    [Ky.]   100  S.  W.  278. 


10. 
20. 
370. 
21. 
22. 


See  7   C.  L.    1255. 

Reese  v.  Cannon,  80  Ark.  574.  98  S.  W. 


See  7  C.  L.   1255. 

And  this  is  so  though  contestant  never 
received  notice  of  such  appearance  mailed 
to  him.  Griffin  v.  Walworth  County  Com'rs 
[S.  D.]    104   N.   W.   1117. 

23.  Grlffln  v.  Walworth  County  Com'rs 
[S.   D.]    104    N.   W.    1117. 

24.  Ky.  St.  1903.  §  1596,  subsec.  12.  Stege- 
man   v.   Cook    [Ky.]    102   S.  W.   872. 

25.  Evidence  held  to  sustain  finding  that 
tlefendant  was  of  age  required  by  constitu- 
tion when  elected.  Breeden  v.  Martens  [S. 
D.]   112  N.  W.  960. 

26.  In  an  election  contest  a  judgment  that 
the  office  is  vacant  is  authorized  by  findings 
which  show  that  contestee  has  been  guilty 
of  bribery,  although  it  is  not  found  that  any 
opposing  candidate  is  entitled  to  the  office. 
Tinkle  v.  Wallace,  167  Ind.  382,  79  N.  E.  355. 

27.  Under  Ky.  St.  1903,  §  2567,  from  a  de- 
cision of  the  contest  board  refusing  to  as- 
sume Jurisdiction  of  a  local  option  election 
contest,  an  appeal  lies  to  the  circuit  court. 
De  Haven  v.  Bowmer  [Ky.]  102  S.  W.  306. 
Under  Code  1902,  §§  205,  223-228,  an  appeal 
lies  from  a  decision  of  a  board  of  county 
canvassers,  in  a  contest  of  a  special  election 
on  the  dispensary  question,  to  the  board  of 
state  canvassers.  Wright  v.  State  Board  of 
Canvas.sers  [S.  C]   57  S.  E.  536. 

28.  Rulings  rejecting  ballots.  Strosnider 
v.  Turner   [Nev.]   90  P.   581. 


21).  Contest  grounded  on  bribery.  Tinkle 
v.  Wallace.  167  Ind.  382,  79  N.  E.  355. 

30.  Vigil  v.  Garcia,  36  Colo.  430,  87  P.  543. 

31.  In  re  Mulholland's  Case,  217  Pa.  631, 
66  A.  1105. 

32.  Dwyer  v.  Canvassers  and  Registration 
of  Providence  [R.  I.]  67  A.  597.  Certiorari 
will  not  lie  to  review  decision  of  board  of 
canvassers  and  registration  that  a  caucus 
for  election  of  political  committee  was  void, 
and  to  obtain  a  decision  sustaining  election 
of  petitioners.     Id. 

33.  Will  not  issue,  In  such  case,  to  re- 
strain judge  of  district  court  from  canvass- 
ing returns  of  a  certain  precinct.  Turner  v. 
Langan  [Nev.]  88  P.  1088.  The  writ  of  pro- 
hibition will  not  issue  to  review  alleged  ir- 
regularities and  defects  in  the  proceedings 
of  a  city  council  in  determining  an  election 
contest  where  the  council  is  acting  within 
its  jurisdiction.  State  v.  Craig,  100  Minn. 
352,  111  N.  W.  3.  The  question  of  non- 
joinder of  parties  defendant  may  be  reviewed 
by  appeal  or  writ  of  error,  but  not  by  a  writ 
of  prohibition.  State  v.  McElhinney,  199  Mo. 
97,  97  S.  W.  159. 

34.  See   5   C.   L.   1078. 

35.  See   7   C.   L.   1256. 

36.  Under  20  Del.  Laws  1897,  c.  393, 
§§  16,  17,  29,  any  person  stealing,  willfully 
destroying,  mutilating,  defacing,  falsifying, 
or  fraudulently  removing  or  secreting  bal- 
lots or  fraudulently  making  any  entry, 
erasure,  or  alteration  in  them,  is  guilty  of 
a  misdemeanor.  State  v.  Tyre  [Del.]  67  A. 
199. 

37.  Act  March  24,  1903  (Laws  1903,  p.  155), 
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mitted  to  hold  any  elective  ofBce  procured,  with  his  knowledge  or  consent,  in 
violation  of  any  of  the  provisions  of  the  corrupt  practices  act.^*  A  presiding 
Judge  of  election  who,  without  a  warrant,  orders  the  arrest  of  a  voter  whose  only 
offense  is  carrying  into  the  voting  booth  the  initials  of  persons  for  whom  he  de- 
sires to  vote,  is  liable  for  false  imprisonment.^^ 

The  indictment*'^ — An  indictment  must  be  found  within  the  time  pre- 
scribed.*^ Usually  the  sufficiency  of  an  indictment  for  an  election  offense  is  to 
be  tested  by  the  rules  applicable  to  indictments  in  general,  but  a  statute  requir- 
ing a  liberal  construction  of  the  election  law,  so  as  to  prevent  any  evasion  of  its 
prohibitions  and  penalties  by  shifts  or  device,  must  be  read  in  connection  with  the 
statutory  requirements  as  to  the  essential  elements  of  a  good  indictment.*^  The 
indictment,  information,  or  complaint  must  charge  all  the  essential  elements  of 
the  offense,*^  but  it  need  not  allege  a  fact  of  which  the  court  will  take  Judicial 
notice.**  An  erroneous  indorsement  on  the  back  of  an  indictment  will  not  render 
it  void.*^ 

Variance.*^ — An  immaterial  variance  between  the  indictment  and  the  proof 


amending-  Rev.   St.   1899,   c.   15,   art.    6.     State 
V.  Keating-,  202  Mo.   197,  100  S.  W.   648. 

3S,  Within  meaning  of  this  act.  Laws 
1895,  c.  277,  p.  664,  a  political  aspirant  be- 
comes a  candidate  at  time  of  filing  his  affi- 
davit of  intention  of  becoming  a  candidate 
for  a  specified  office,  in  accordance  -with  Rev. 
La-ws  1905,  §  184.  The  verified  statement 
which  he  Is  required  to  file  need  not  include 
items  of  expenses  incurred  or  paid  anterior 
to  filing  such  affidavit.  State  v.  Bates 
[Minn.]   112  N.  W.  1026. 

39.  Smyth  v.  State  [Tex.  Cr.  App.]  19  Tex. 
Ct.   Rep.   338,   103   S.   W.   899. 

40.  See  7  C.  L.   1257. 

41.  In  a  prosecution  for  violation  of  pri- 
mary election  law,  20  Del.  Laws  (1897), 
c.  393,  §  17,  an  Indictment  Is  In  time  if  found 
within  two  years  from  time  offense  was 
committed.     State  v.  Tyre  [Del.]   67  A.  199. 

42.  Ky.  St.  1903,  §  1591,  while  it  does  not 
abrogate  the  code  provisions  relating  to  es- 
sential elements  of  a  good  indictment,  should 
be  read  in  connection  with  them  as  illus- 
trating the  legislative  intent  concerning 
prosecutions  of  offenses  against  election 
laws.  Commonwealth  v.  Drewry  [Ky.]  103 
S.  W.  266. 

43.  Frnudnlent  reeistrationt  In  prosecu- 
tion under  Sess.  Acts  1903,  p.  155,  §  2120J, 
information  held  insufficient  in  not  charging 
all  essential  elements  of  offense.  State  v. 
Keating,  202  Mo.  197,  100  S.  W.  648;  State  v. 
TValsh,  203  Mo.  605,  102  S.  W.  513. 

Illegal  voting:  Information  insufficient  in 
tliat  it  fails  to  allege  defendant  voted  at 
more  than  one  election  precinct.  State  v. 
Ilelderle,  203  Mo.  574,  102  S.  W.  558.  In  a 
prosecution  under  Gen.  Laws  1896,  c.  14,  §  2, 
an  allegation  in  complaint  that  defendant 
voted  at  a  meeting  of  electors  of  the  "town 
of  North  Providence  ♦  •  *  for  the  choice 
of  town  officers,  state  officers,  and  a  repre- 
sentative in  congress"  Is  sufficient  without 
alleging  for  what  town  and  state,  or  that 
the  representative  in  congress  was  for  the 
congress  of  the  United  States.  State  v.  Cus- 
ter [R.  I.]  66  A.  306.  In  a  prosecution  under 
this  statute,  defendant's  disqualification  to 
vote  in  a  certain  town  is  sufficiently  alleged 
by  averment  that  lie  "did  not  then  liave  his 
residence  and  home  in  said  town."     Id.     And 


the  complaint  is  sufficient  if  it  allege  that 
defendant  did  "give  in  his  vote,"  without  al- 
leging for  whom  he  voted  or  how  his  ballot 
was   marked.     Id. 

Offenses  by  aliens  against  Federal  stat- 
Htes:  An  indictment  which  alleges  that  de- 
fendant had  in  his  possession  a  false  certifi- 
cate of  naturalization,  "with  Intent  then  and 
there  unlawfully  to  use  the  same  for  the 
purpose  of  having  himself  registered  as  a 
voter,"  sufficiently  charges  an  offense  under 
Rev.  St.  U.  S.  9425  (U.  S.  Comp.  St.  1901, 
p.  3669),  although  it  fails  to  allege  that  pur- 
pose was  consummated.  Green  v.  U.  S.  [C. 
C.  A.]  150  F.  560.  Where  an  indictment 
charges  defendant  with  having  falsely  made 
affidavit  before  a  registration  officer  that  he 
was  a  naturalized  citizen  of  the  United 
States,  for  the  purpose  of  causing  himself 
to  be  registered  as  a  voter  at  a  state  elec- 
tion, it  sufficiently  charges  an  offense  under 
Rev.  St.  U.  S.  §  5428  (U.  S.  Comp.  St.  1901, 
p.    3670).     Id. 

Certifying  to  Improper  certificate  of  elec- 
tion: It  is  not  a  fatal  defect  in  an  indict- 
ment under  Ky.  St.  1903,  §  1585a,  making  It 
a  crime  for  an  officer  of  election  to  "know- 
ingly and  willfully"  certify  to  an  improper 
certificate  of  election,  that  the  accusatory 
part  charges  defendant  with  "unlawfully  and 
feloniously"  certifying,  etc.,  where  the  stat- 
utory words  are  employed  In  body  of  indict- 
ment. Commonwealth  v.  Drewry  [Ky.]  103 
S.  W.  266.  Indictment  under  this  statute 
lield  to  contain  sufficient  averment  that  de- 
fendant was  an   officer   of  election.     Id. 

44.  Complaint  in  prosecution  for  illegal 
voting  sufficient,  though  it  does  not  alleg-e 
date  of  election,  as  court  will  take  judicial 
notice  of  date.  State  v.  Custer  [R.  I.]  66  A. 
306. 

4.5,  An  Indictment  for  violation  of  the 
primary  election  law,  20  Del.  La.ws  18s»T, 
c.  393,  against  one  not  an  officer  of  electlun, 
under  §  17,  is  not  fatally  defective  because 
of  an  indorsement  on  the  back  by  the  attor- 
ney g-eneral  that  it  is  for  violation  of  S  16 
wliich  relates  to  same  offenses  when  com- 
mitted by  an  officer  of  election.  State  v. 
Tyre   [Del.]    67  A.   199. 

46.     See  7  C.  L.  1257. 
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is  not  fatal/^  Satisfactor}-  proof  of  the  commission  of  any  one  of  several  of- 
fenses charged  in  separate  counts  of  an  indictment  will  support  the  indictment.** 
Burden  of  proof  and  evidence.*^ — In  a  prosecution  for  an  offense  against 
the  election  laws,  hearsay  evidence  is  inadmissible.^"  To  warrant  a  conviction 
upon  such  a  prosecution,  the  evidence  must  be  sufficient  to  show  the  existence  of 
all  the  elements  of  the  offense.^^ 

Opening  of  ballot  boxes  may  be  ordered  to  procure  evidence  from  the  bal- 
lots.'^^ 

Question  for  the  jury.^^ 

ELE3CTRICITY. 


§  1.     Electric    Frnnchise     (1062). 
§  2.      Conlracts    «1063>. 

§  3.     Duty   o£   Care   Respecting   Electricity 
(1063). 


§  4.     Causes  of  Action;  Remedies  and  Pro 
cedure  (1065). 


This  topic  treats  of  the  duties  owed  by  persons  furnishing  or  using  electricity 
to  others  not  in  their  employ,^*  except  so  far  as  such  rights  and  duties  are  pe- 
culiar to  a  specific  application  of  electricity,  as  its  use  in  propelling  street  cars,^"^ 
or  in  transmitting  messages.^®  The  general  principles  of  negligence/"  and  the 
rules  of  damages,^^  are  treated  elsewhere. 

§  1.  Electric  francliiseJ'^ — The  right  of  an  electric  company  to  occupy 
streets  depends  largely  upon  statute/"  the  consent  of  the  city  usually  being  re- 
quired."^ Permission  to  construct  a  conduit  does  not  become  a  contract  right 
until  acted  upon,"^  but  a  franchise  for  such  purpose  is  irrevocable  except  under 


47.  state  V.  Tyre  [Del.]  67  A.  199.  In 
prosecution  for  violating  primary  election 
law,  20  Del.  Laws  (1897),  c.  393,  §  17,  it  is 
not  essential  to  conviction  that  proof  should 
show  commission  of  offense  on  day  charged 
in  indictment.  Id.  Where  accused  is 
charged  with  committing  an  offense  with 
respect  to  a  specified  number  of  ballots,  he 
may  be  convicted  upon  proof  that  he  com- 
mitted it  with  respect  to  any  less  or  greater 
number.     Id. 

48.  So  held  where  by  separate  counts 
accused  was  charged  with  destroying,  mu- 
tilating, defacing,  falsifying,  removing,  and 
altering  ballots  cast  at  a  primary  election. 
State  v.  Tyre   [Del.]    67  A.  199. 

40.     See   7   C.   L.   1257. 

60.  In  a  prosecution  for  Illegal  regis- 
tration, testimony  by  state's  witness  In  re- 
buttal as  to  what  a  certain  person  told  him 
as  to  defendant's  place  of  residence  is 
hearsay  and  Inadmissible.  State  v.  Walsh, 
203   Mo.    605,    102    S.    W.    513. 

61.  In  prosecution  for  fraudulent  regis- 
tration, evidence  held  sufficient  to  show, 
in  absence  of  proof  to  contrary,  that  de- 
fendant did  not  reside  In  precinct  where  it 
is  charged  he  registered.  State  v.  Keating, 
202  Mo.  197,  100  S.  W.  648.  Evidence  in 
prosecution  for  unlawful  registration  held 
insufficient  to  prove  that  defendant  fraudu- 
lently registered  as  a  qualified  voter  in  a 
precinct  in  which  he  did  not  reside.  State 
V,  Walsh,  203  Mo.  605,  102  S.  W.  513.  Evi- 
dence in  prosecution  for  Illegal  voting  lield 
to  sustain  verdict  of  guiltj'.  State  v.  Arm- 
strong, 203  Mo.  554,  102  S.  W.  503  Partici- 
pation in  election  fraud  by  clerk  held  suffi- 
ciently shown  to  sustain  conviction   of  con- 


spiracy.    Commonwealth     v.     Williams,      31 
Pa.  Super.  Ct.  372. 

52.  Commissioner  may  be  appointed  to> 
open  ballot  box.  Commonwealth  v.  Hart- 
man,   31   Pa.   Super.   Ct.   364. 

53.  See   7  C.   L.   1258. 

.•54.     See  Master   and   Servant,   8   C.   L.   840. 

55.  See   Street   Railways,    8   C.   L..    2004. 

56.  See  Telegraphs  and  Telephones,  8  C. 
L.    2096. 

57.  See  Negligence,  8  C.  L.  1090. 
.58.     See  Damages,  9  C.  L.   869. 

59.  See  7  C.   L.   1258. 

60.  St.  1901,  p.  154,  c.  214,  §  3,  construed 
and  held  to  authorize  Old  Colony  St.  R.  Co. 
to  maintain  poles  and  feed  wires,  with  con- 
sent of  aldermen,  for  transmission  of  elec- 
tricity in  streets  in  which  it  had  right  to 
operate  a  railway.  Williams  v.  Old  Colony 
St.    R.   Co.,    193   Mass.    305,    79   N.   E.    484. 

61.  Where  company  incorporated  under 
Act  April  29,  1874  (P.  L.  73),  to  manufac- 
ture light  obtained  permission  to  occupy 
streets,  it  was  not  obliged  to  renew  its 
permission  upon  reorganizing  under  Act 
May  8,  1889  (P.  L.  136),  with  power  to  sup- 
ply light,  heat,  and  power  by  electricity. 
Allegheny  County  Light  Co.  v.  Booth,  216 
Pa.  564,  66  A.  72.  If,  under  Acts  1888.  p. 
1060,  c.  583,  tit.  16,  §  2,  action  of  depart- 
ment of  parks  of  Brooklyn  in  authorizing 
Flatbush  Gas  Company  to  lay  electric  wires 
in  Ocean  Parkway  required  consent  of  city 
council,  such  consent  must  be  presumed 
where  no  objection  Is  made  for  10  years. 
People  v.  Coler,  54  Misc.  21.  103  N.  Y.  S. 
590. 

62.  Within     protection     of     con.'stitution. 
People  V.  Ellison,   115  App.  Dlv.  254.   101  N. 
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the  terms  thereof.^^  Permission  to  occupy  tlie  streets  confers  the  right  to  lay 
conduits  under  the  sidewalks.***  Where  the  statute  under  which  a  company  or- 
ganizes gives  it  the  right  to  "alter,*'  etc.,  its  system,  it  may  change  from  a  pole 
to  a  conduit  system  without  municipal  consent.®^  The  right  of  an  individal  to 
object  to  the  maintenance  of  a  conduit  in  front  of  his  property  may  be  lost  by 
laches.®^ 

§  2.  Conirads.^' — ^Vliere  a  customer  makes  a  defective  connection  which 
would  render  the  company  liable  to  a  third  person  in  case  of  injury,  the  current 
may  be  shut  off  without  liability.''^ 

§  3.  Duty  of  care  respecting  electricity.^^ — While  the  courts  seem  to  differ 
as  to  the  degree  of  care  required  of  persons  using  electricity,  exacting  from  or- 
dinary '°  to  the  highest  care,'^  the  true  rule  probably  is  that  the  care  must  be 
commensurate  with  the  danger, "^  having  regard  to  the  dangerous  character  of 
the  agency  employed "  as  dependent  upon  the  voltage  used,"*  the  probability  of 
persons  coming  in  contact  with  the  wires,"  and  their  right  to  be  in  close  prox- 


Y.  S.  55.  Under  Laws  1S85,  p.  853,  c.  499, 
§  4,  providing  that  if  no  suitable  plan  for 
construction  of  conduits  be  proposed  within 
60  days  from  passage  of  act,  the  board 
of  commissioners  shall  devise  general  plan, 
etc.,  permission  to  construct  a  conduit 
lapsed  where  not  used  within  sixty  days 
(People  V.  Ellison.  51  Misc.  413,  101  N.  Y.  S. 
444),  especially  where  no  attempt  was  made 
to  act  thereunder  for  twenty  years.  (People 
V.  Ellison,  115  App.  Div.  254,  101  N.  Y.  S. 
55). 

63.  People  V.  Ellison,  51  Misc.  413,  101 
N.   Y.  S.   444. 

64.  Allegheny  County  Light  Co.  v. 
Booth,   216  Pa.   564,   66  A.   72. 

65.  Organized  under  Act  May  8,  1889. 
Allegheny  County  Light  Co.  v.  Booth,  216 
Pa.   564,   66   A.   72. 

66.  Where  company  changes  from  pole 
to  conduit  sj'stem  without  municipal  ob- 
jection, and  individuals  make  no  complaint 
for  six  years,  it  is  too  late  for  individual 
to  compel  removal.  Allegheny  County  Light 
Co.   V.    Booth,   216    Pa.    564,    66   A.    72. 

67.  See  7   C.  L.   1259. 

68.  Especialy  where  customer  refuses  to 
remedy  defect  on  request.  Benson  v.  Am- 
erican Illuminating  Co.,   102  N.  Y.   S.   206. 

69.  See  7  C.  L.  1259. 

70.  Ordinary  care  in  view  of  the  danger 
to  be  apprehended.  Toledo  Rys.  &  Light 
Co.  v.  Rippon,  8  Ohio  C.  C.  (N.  S.)  334; 
Goddard  v.  Enzler,  123  111.  App.  108.  Tele- 
phone company  Is  not  insurer  against 
shocks  while  using  its  instruments,  but 
must  exercise  such  care  as  a  prudent  person 
would  exercise  under  same  circumstances. 
Brucker  v.  Gainesboro  Tel.  Co.,  30  Ky. 
L.  R.  1162,  100  S.  W.  240.  Party  is  not  held 
to  anticipation  of  extraordinary  events,  but 
storms  deranging  to  some  extent  wires  of 
electrical  companies  are  not  extraordinary 
events,  so  unusual  or  unprecedented  as  to 
relieve  such  companies  from  legal  necessity 
of  reasonable  precautions  to  protect  others 
from  dangers  caused  thereby.  Toledo  Rys. 
&  Light  Co.  V.  Rippon,  8  Ohio  C.  C.  (X.  S.) 
334.  Is  presumed  to  have  knowledge  of 
conditions  of  its  wires  which  would  have 
been  discovered  by  ordinary  prudence. 
Citizens  Tel.  Co.  v.  Thomas  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.   532,  99  S.  W.  879. 


71.  Electric  company  furnishes  light  to 
private  dwelling  must  exercise  highest  de- 
gree of  care  to  keep  wires  in  safe  condition. 
Denver  Consol.  Elec.  Co.  v.  Walters  [Colo.] 
89   P.   815. 

72.  Village  of  Palestine  v.  Siler,  225  111. 
630,    80   N.   E.    345. 

73.  Jacksonville  Elec.  Co.  v.  Sloan  [Fla.] 
42   So.   516. 

74.  Those  handling  electricity  where  vol- 
tage is  such  as  to  endanger  life  must  ex- 
ercise a  very  high  degree  of  care,  while 
those  using  a  lesser  voltage  need  only  ex- 
ercise ordinary  care.  Brucker  v.  Gaines- 
boro Tel.  Co.,  30  Ky.  L.  TL  1162,  100  S.  W. 
240.  Where  telephone  company  so  plans 
wires  that  if  they  break  they  will  fall 
over  heavily  charged  power  wires  and  be- 
come charged  thereby,  it  must  exercise 
same  care  as  though  own  wires  were 
charged  with  such  current.  Citizens'  Tel. 
Co.  v.  Thomas  [Tex  .Civ.  App.]  17  Tex.  Ct. 
Rep.   532,   99   S.   W.   879. 

75.  M'here  electric  light  company  places 
light  where  persons  may  come  in  contact 
therewith,  it  must  keep  insulation  perfect. 
Thomas  v.  Somerset,  30  Ky.  L.  R.  131,  97 
S.  W.  420.  Company  running  wires  througli 
trees  must  take  notice  of  habit  of  boys 
to  climb  same.  Temple  v.  McComb  City 
Elec.  Light  &  Power  Co.,  89  Miss.  1,  42  So. 
874.  Where  wires  are  strung  across  roof 
which  was  easily  accessible  to  and  fre- 
quented by  public,  city  maintaining  wires 
must  apprehend  that  people  may  come  in 
contact  therewith.  City  of  Greenville  v. 
Pitts  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  217, 
102  S.  W.  451.  It  is  not  mere  possibility  but 
reasonable  probability,  of  accessibility  of 
electrical  appliances  to  children  which  in- 
vokes rule  that  electric  company,  placing  ap- 
pliances where  cildren  may  come  in  contact 
therewith,  must  exercise  highest  degree 
of  care  to  prevent  injury.  Denver  Consol. 
Elec.  Co.  v.  Walters  [Colo.]  89  P.  815. 
Where  boy  was  injured  by  coming  in  con- 
tact with  wire  while  climbing  pier  of 
bridge,  electric  company  held  not  liable 
on  theory  of  "turntable  cases"  (Graves  v. 
Washington  Water  Power  Co.  [Wash.]  87 
P.  956).  nor  on  doctrine  that  one  must  so 
use  his  property  as  to  avoid  injury  to 
another,  since  company  could  not  reason- 
ably  anticipate   such   injury    (Id). 
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imity  thereto.''®  The  care  owed  is  nonassignable/"  and  upon  failure  to  exercise 
it^*  one  becomes  liable  for  injuries  proximately  ^^  resulting  from  his  negligence,*'^ 
unless  the  party  injured  is  also  negligent/^  has  assumed  the  risk,*-  or  is  mai»- 


76.  Policeman  on  roof  endeavoring  to 
ascertain  whether  gambling  is  going  on 
in  adjacent  building  is  not  a  trespasser. 
City  of  Greenville  v.  Pitts  [Tex.  Civ.  App.] 
IS  Tex.  Ct.  Rep.  217,  102  S.  W.  451.  One 
attempting  to  warm  hands  on  electric 
globe,  which  was  so  placed  as  to  be  easily 
accessible,  held  not  a  trespasser.  Thomas 
V.  Somerset.  30  Ky.  L.  R.  131.  97  S.  W.  420. 
"Where  servants  of  a  telephone  company 
go  upon  the  poles  of  another  company 
without  its  consent  or  knowledge,  no  re- 
covery can  be  had  for  mere  negligence. 
Louisville  Home  Tel.  Co.  v.  Beeler's  Adm'r 
[Ky.]  101  S.  W.  397.  Whether  deceased 
was  bare  licensee  or  not  on  land  of  H., 
when  he  was  killed  by  coming  into  contact 
with  defendant's  live  wire,  defendant  is 
liable  where  it  had  knowledge  of  danger- 
ous condition  of  its  wire  and  that  persons 
were  in  habit  of  going  near  place  of  danger. 
Connell  v.  Keokuk  Elec.  R.  &  Power  Co.,  131 
Iowa,  622,  109  N.  W.  177.  It  is  electric  com- 
pany's duty  to  have  its  wires,  to  which 
persons  whose  duty  calls  them  in  close 
proximity  thereto  exposed,  insulated.  San 
Antonio  Gas  &  Elec.  Co.  v.  Badders  [Tex. 
Civ.  App.]  19  Tex.  Ct.  Rep.  507,  103  S.  W. 
229.  Rule  of  law  requiring  persons  deal- 
ing with  elfctricity  to  exercise  highest  de- 
gree of  care  to  protect  persons  in  places 
where  general  public  have  right  to  be  held 
Is  applicable  to  case  of  boy  injured  by 
coming  into  contact  with  wire  while  climb- 
ing pier  of  bridge.  Graves  v.  Washington 
Water  Power  Co.    [Wash.]    87   P.    956. 

77.  Cannot  escape  on  ground  that  negli- 
gence was  that  of  Its  servants.  Citizens 
Tel.  Co.  V.  Thomas  [Tex.  Civ.  App.]  17 
Tex.  Ct.  Rep.  532,  99  S.  W.  879.  Where  em- 
ploye of  independent  contractor  painting 
poles  carrying  wires  receives  fatal  sliock 
because  of  defective  condition  of  cap,  prin- 
cipal is  liable.  Smith  v.  Twin  City  Rapid 
Transit  Co.    [Minn.]    112  N.   W.   1001. 

78.  Held  negligence  to  fail  to  inspect 
pole  to  see  if  it  carried  feed  wires  before 
directing  plaintiff  to  climb  same.  Postal 
Tel.  Cable  Co.  v.  Likes,  124  111.  App.  459. 
Held  negligent  as  matter  of  law  in  placing 
wires  through  trees  so  that  wire  carrying 
2,300  volts  was  within  26  inches  of  one  of 
low  potentlability.  Grimm  v.  Omaha  Elec. 
Light  &  Power  Co.  [Neb.]  112  N.  W.  620. 
Negligent  in  not  discovering  and  repairing 
wires  left  uninsulated  by  workmen  several 
weeks  before  on  account  of  rain.  San  An- 
tonio Gas  Electric  Co.  v.  Badders  [Tex. 
GMv.  App.]  19  Tex.  Ct.  Rep.  507,  103  S.  W. 
229.  It  is  as  much  duty  of  telephone  com- 
pany to  -remedy  dangerous  condition  of  Its 
line  because  of  close  proximity  of  electric 
wires  as  if  it  had  produced  condition  In 
first  Instance.  Drown  v.  New  England  Tel. 
&  T.  Co.  [Vt.]  66  A.  801.  Where  city  oper- 
ating electric  light  plant  negligently  left 
wire  in  position  to  cause  Injury,  Immaterial 
that  it  was  not  In  use  at  time  of  accident. 
Todd  V.  Crete    [Neb.]    113   N.  W.   172. 

79.  Where  telephone  company  on  aban- 
doning   system    left    wire    in    tree    and    ono 


come  in  contact  with  live  trolley  wire  and 
carried  current  to  fence,  resulting  in  death 
of  one  touching  fence,  held  that  negligence 
of  company  in  leaving  wires  in  tree  was 
proximate  cause.  Home  Tel.  Co.  v.  Fields 
[Ala.]  43  So.  711.  Where  guy  wire  be- 
comes charged  through  defective  insulation, 
fact  that  it  would  not  have  harmed  deced- 
ent had  he  not  also  come  In  contact  with 
liay  wire  attached  to  pole,  held  that  prox- 
imate cause  was  current  on  guy  wire. 
Yazoo  City  v.  Birchett,  89  Miss.  700,  42  So. 
569.  Where  broken  wire  dangling  in  street 
was  taken  by  man  and  wrapped  around 
po.st  and  decedent  came  in  contact  while 
tieing  horse  to  post,  negligence  of  company 
and  not  act  of  man  was  proximate  cause. 
Citizens'  Tel.  Co.  v.  Thomas  [Tex.  Civ.  App.] 
99  S.  W.  879,  17  Tex.  Ct.  Rep.'  532.  If,  in 
exercise  of  ordinary  foresight  and  light 
of  circumstances,  negligent  escape  of 
powerful  current  from  wires  of  power  com- 
pany to  those  of  telegraph  company 
should  have  been  anticipated  by  former 
as  likely  to  occur,  such  negligence  will  be 
deemed  proximate  cause  of  death  or  injury 
of  employe  of  telegraph  company  occa- 
sioned by  his  contract  while  in  performance 
of  his  duties,  with  his  employer's  wires  so 
charged.  Toledo  Rys.  &  Light  Co.  v.  Rip- 
pon,  8  Ohio  C.  C.  (N.  S.)  334.  Where  un- 
used telegraph  wire  fell  across  electric 
light  wire  and  pulled  it  down,  fact  that 
decedent  came  into  contact  with  latter 
wire  does  not  necessarily  relieve  telegraph 
company.  Dannenhower  v.  Western  Union 
Tel.  Co.   [Pa.]    67  A.  207. 

50.  Error  to  Instruct  that  If  plaintiff 
received  injury  from  electric  shock  in 
stepping  on  defendant's  tra.cks  it  is  liable 
though  defendant  exonerated  itself.  Sul- 
livan V.  Brooklyn  Heights  R.  Co.,  117  App. 
Div.  784,  102  N.  T.  S.  982,  Error  not  cured 
by  instruction  that  plaintiff  must  prove  that 
injury  was  due  to  electric  shock  •  •  • 
and  that  jury  has  no  right  to  speculate.  Id. 
Evidence  held  to  Justify  finding  that  de- 
ceased was  thrown  from  pole  by  shock  and 
did  not  accidentally  fall.  Smith  v.  Twin  City 
Rapid  Transit  Co.  [Minn.]  112  N.  W.  100. 
Evidence  held  to  show  that  decedent's  death 
was  caused  by  coming  in  contact  with  de- 
fendant's wire.  Citizens'  Tel.  Co.  v.  Thomas 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  532,  99  S.  W. 
S79.  Evidence  held  to  support  finding  that 
plaintiff  was  jerked  from  top  of  car  by 
sagging  wire.  Todd  v.  Crete  [Neb.]  113 
N.  W.   172. 

51.  Citizens'  Tel.  Co.  v.  Westcott's 
Adm'x,  30  Ky.  L.  R.  922,  99  S.  W.  1153. 
Where  uncontradicted  testimony  shows 
that  decedent  had  been  warned  that  tele- 
phone was  crossed  with  light  wire  and 
was  dangerous,  that  he  saw  sparks  fly- 
ing from  telephone  box,  that  in  sport  he 
touclied  box  witli  hand  and  wire  and 
finally  received  fatal  shock,  peremptory  In- 
struction for  defendant  is  proper.  Id. 
I'^allure  of  deceased  lineman  to  use  rubber 
gloves  held  under  evidence  not  to  render 
him  negligent  as  matter  of  law.  Snyder  v. 
Mutual     Tel.     Co.     [Iowa]     112     N.     W.     776. 
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taining  the  system  in  violation  of  ordinance.^^  Failure  to  insulate  wires  as  re- 
quired by  ordinance  is  per  se  negligence.^*  A  municipality  operating  an  electric 
plant  as  a  business  enterprise  «^  incurs  the  same  liability  as  a  private  corpora- 
tion.««  The  assurance  of  an  employe  beyond  his  agency  that  a  wire  is  dead  does 
not  render  his  principal  liable  for  an  injury  in  reliance  thereon." 

§  4.  Causes  of  action;  remedies  and  procednre.^^  Pleading.^^ — The  gen- 
eral rules  respecting  allegations  of  negligence  ®<>  and  proximate  cause  "  obtain. 

Evidence. ^^ — Plaintiff  must  prove  all  the  material  elements  of  his  cause  of 
action,^^  including  defendant's^*  negligence  ^^  as  alleged/^  or  facts  raising  a  pre- 
sumption  thereof.**^     Burden   of   proving   contributory   negligence   generally   rests 


Where  lineman  was  injured  while  climb- 
ing pole  by  coming  in  contact  with  exposed 
wire,  held  not  negligent  as  matter  of  law 
where  a  man  had  safely  preceded  him  and 
he  looked  at  wire  from  ground  without 
seeing  defect.  Gloucester  Elec.  Co.  v.  Do- 
ver [C.  C.  A.]  153  F.  139.  Right  to  assume 
that  electric  conipany  has  properly  in- 
sulated its  wires  does  not  relieve  person 
of  duty  to  exercise  care  of  an  ordinarily 
prudent  man.  Denver  Consol.  Elec.  Co.  v. 
Walters  [Colo.]  89  P.  815.  Where  city  con- 
structs and  maintains  its  electric  light 
plant  In  careless  manner,  it  cannot  relieve 
itself  from  liability  by  casting  burden  of 
notice  of  danger  on  party  Injured.  Village 
of  Palestine  v.  Siler,  225  lU.  630,  80  N.  E. 
345. 

82.  Where  telephone  lineman  is  Injured 
by  wire  of  third  party  while  engaged  in  his 
work,  held  that  doctrine  of  contributory 
negligence  and  not  assumption  of  risks  ap- 
plied. Gloucester  Elec.  Co.  v.  Dover  [C. 
C.  A.]  153  F.  139.  One  undertaking  to 
paint  poles  does  not  assume  risk  arising 
from  defective  cap.  Smith  v.  Twin  City 
Rapid  Transit  Co.  [Minn.]  112  N.  W.  100. 
For  assumption  of  risk  proper,  see  Master 
and  Servant,  8  C.  L.   840. 

83.  Where  plaintiff  caused  electric  light 
extension  to  be  made  without  obtaining 
permit  and  without  complying  with  regu- 
lations of  national  board  of  underwriters, 
as  required  by  Lowell  City  Ordinance  July 
26,  1899,  §§  9,  10,  11,  and  he  received  shock 
because  of  such  failure,  no  recovery  can  be 
had.  Brunelle  v.  Lowell  Elec.  Light  Corp. 
[Mass.]    80  N.  E.   466 

84.  San  Antonio  Gas  &  Elec.  Co.  v.  Bad- 
ders  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  507, 
103   S.  W.  229. 

85.  City  of  second  class  of  less  than 
5,000  Inhabitants  may  operate  electric 
lighting  plant  for  commercial  purposes. 
Todd   v.    Crete    [Neb.]    113   N.   W.    172. 

86.  Seo  Municipal  Corporations,  8  C.  L. 
1056. 

87.  Sent  to  burning  building  to  look 
after  company's  property.  Trouton  v.  New 
Omaha  Thomson-Houston  Elec.  Light  Co., 
[Neb.]    110   N.   W.    569. 

88,89.     See   7  C.   L.   1263. 

90.  Petition  construed  to  allege  negli- 
gence only  in  failing  to  keep  wire  properly 
insulated  and  not  in  placing  in  improper 
place  in  house.  Denver  Consol.  Elec.  Co. 
V.  Walters  [Colo.]  89  P.  815.  Allegation  of 
negligence  in  permitting  wire  to  fall  and 
remain  down  held  to  imply  charge  of  neg- 
ligence  in   manner   of  maintaining  wire  and 


in  permitting  to  remain  around  post  after  it 
had  been  wrapped  there  by  third  person. 
Citizens'  Tel.  Co.  v.  Thomas  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  532,  99  S.  W.  879.  Where  it 
wa.s  alleged  that  defendant  maintained 
electric  wires  so  close  to  telephone  pole  on 
which  plaintiff  had  to  work  as  to  injure 
him  by  current,  injury  was  prima  facie 
evidence  of  negligence  and  it  was  not 
nfcessary  to  allege  the  fact  of  imperfect 
insulation  and  escape  of  electricity.  Brown 
V.  New  England  Tel.  &  T.  Co.  [Vt.]  66  A. 
801. 

9t.  Where  complaint  shows  that  de- 
fendant negligently  permitted  wire  to  be- 
come weak  and  rotten  and  that  fall  of 
wire  was  proximate  cause  of  accident,  but 
which  does  not  allege  that  fall  resulted 
from  defective  condition,  is  insufficient. 
Aiken  V.  Columbus,  167  Ind.  139.  78  N.  E. 
657. 

92.  See  7   C.   L.   1264. 

93.  Prima  facie  case  Is  made  against 
telephone  company  in  evidence  that  its 
wire  fell  over  heavily  charged  wire  of 
power  company  at  8  o'clock  p.  m.,  that  after 
mule  came  in  contact  therewith  was  se- 
verely injured  man  took  wire  from  street 
and  attached  to  pole,  and  that  decedent 
was  killed  about  6  a.  m.  while  tieing  horse 
to  poI  Citizens'  Tel.  Co.  v.  Thomas  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  532,  99  S.  W. 
879. 

94.  Evidence  that  city  installed  electric 
globe  and  received  compensation  therefor 
held  to  sufficiently  show  duty  to  keep  it 
properly  insulated.  Thomas  v.  Somerset, 
39  Ky.  L.  R.  131,  98  S.  W.  420.  Blue  print 
made  day  after  accident  and  put  in  evi- 
dence by  the»  Western  Union  Telegraph 
Co.,  defendant,  on  which  wire  causing  ac- 
cident was  marked  "W.  U.  Telegraph 
wire,"  held  to  supply  formal  proof  of  own- 
ership. Dannenhower  v.  Western  Union  Tel. 
Co.    [Pa.]    67  A.   207. 

95.  It  is  not  essential  to  establish  neg- 
ligence in  use  of  electricity  to  show  pre- 
cisely how  injury  occurred  and  particular 
defective  agency.  Goddard  v.  Enzler,  123 
HI.   App.   IDS. 

98.  Where  gist  of  action  was  negligence 
in  permitting  live  wire  to  fall  upon  plain- 
tiff's gate,  variance  between  allegation  that 
defendant  negligently  constructed  wire 
across  plaintiff's  premises  and  proof  that 
wires  were  constructed  along  sidewalk  is 
not  fatal.  Houston  Lighting  Power  Co.  v. 
Hooper  [Tex.  Civ.  App.]  19  Tex.  Ct  Rep. 
410,    102    S.    W.    133. 

97.     Injury       resulting      from      live      wire 
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upon  defendant."'  The  general  rules  respecting  relevancy,"^  expert  testimony/ 
evidence  of  prior  accidents,-  and  subsequent  conditions/  are  applicable.  Evi- 
dence of  practice  of  a  public  officer  not  to  make  inspections  as  required  by  ordi- 
nance is  not  admissible  to  show  that  inspection  would  not  have  been  made  if  ap- 
plication had  been  filed.* 

Questions  for  jurij.^ — \\'hile  the  construction  of  an  ordinance  is  for  the 
court/  questions  of  fact,  such  as  the  cause  of  the  injury,^  defendant's  negli- 
gence,* plaintiff's  contributory  negligence,''  etc.,  are  usually  for  the  jury. 

Instructions  must  not  submit  grounds  of  negligence  not  alleged,"  issues  not 
supported  by  evidence,^^    or  influence  the  jUry  in  favor  of  either  party.^-     Again, 


raises  presumption  of  negligence.  God- 
dard  v.  Enzler,  123  111.  App.  108.  Where 
death  results  from  failure  of  transformer 
to  reduce  voltage,  presumption  of  negli- 
gence arises.  Quincy  Gas  &  Elec.  Co.  v. 
Schmitt,    123    111.   App.    647 

98.  Intimation  in  charge  that  presump- 
tion exists  and  remains  throughout  case 
that  plaintiff  was  not  guilty  of  contributory 
negligence  but  exercised  ordinary  care  was 
not  prejudicial  as  requiring  anything  more 
than  that  negligence  of  plaintiff  need  be 
shown  by  preponderance  of  evidence  only. 
Toledo  Rys.  &  Light  Co.  v.  Rippon,  8  Ohio 
C.  C.    (N.  S.)    334. 

90.  Although  only  negligence  alleged 
is  failure  to  keep  wires  properly  insulated, 
evidence  as  to  location  is  admissible  as 
bearing  on  degree  of  care  [Denver  Consol. 
Elec.  Co.  V.  Walters  [Colo.]  89  P.  815.), 
but  court  should  instruct  that  such  evi- 
dence should  not  be  considered  as  showing 
independent    negligence    (Id.). 

1.  In  action  for  death  caused  by  break- 
ing of  wire  and  falling  across  another 
heavily  charged,  expert  may  testify 
whether  there  is  any  method  whereby  wires 
of  upper  system  may  be  prevented  from 
falling  across  those  of  lower  system,  but 
unless  followed  by  proof  of  practibility  of 
such  method,  it  may  be  stricken.  Citizens' 
Tel.  Co.  v.  Thomas  [Tex.  Civ.  App.]  17  Tex. 
Ct.  Rep.  532,  99  S.  W.  879.  In  action  for 
failure  to  keep  wires  properly  insulated, 
expert  may  testify  wliether  in  his  opinion, 
based  on  certain  assumption  of  fact  wiiich 
some  of  the  evidence  tended  to  show,  wire 
was  properly  Insulated.  Denver  Consol. 
Elec.  Co.  v.  Walters   [Colo.]   89  P.  815. 

2.  In  action  against  telephone  company 
for  Injury  from  shock  received  while  tele- 
phoning, evidence  that  prior  thereto  third 
person  was  injured  at  another  phone  is 
inadmissible.  Brucker  v.  Gainesboro  Tel. 
Co.,   30   Ky.  L.   R.   1162,   100   S.  W.   240. 

8.  Held  not  error  to  receive  testimony 
of  connection  between  service  wire  and 
guy  wire  two  or  three  days  after  accident 
where  witness  stated  that  at  time  of  acci- 
dent there  seemed  to  be  a  connection  and 
there  was  nothing  to  show  change  of  con- 
ditions. Snyder  v.  Mutual  Tel.  Co.  [Iowa] 
112   N.   W.   776. 

4.  Brunelle  v.  Lowell  Elec.  Light  Corp. 
[Mass.]    80  N.   E.   466. 

6.     See   7    C.   L.    1266. 

e.  Error  to  permit  city  inspector  to  tes- 
tify that  in  bis  opinion   it  was  duty  of  no 


one  but  himself  to  enforce  ordinance  re- 
lating to  change  in  wiring  system.  Brun- 
nelle  v.  Lowell  Elec.  Light  Corp.  [Mass.] 
80   N.   E.   466. 

7.  In  action  for  death  of  lineman,  ques- 
tion whether  circuit  was  caused  by  dece- 
dent's foot  coming  in  contact  with  guy  wire 
or  by  his  grasping  two  service  wires  held 
for  jury.  Snyder  v.  Mutual  Tel.  Co.  [Iowa.] 
112  N.  W.   776. 

8.  Held  for  jury:  In  placing  heavily 
charged  wires  within  18  inches  of.  each 
other  and  on  opposite  sides  of  pole  likely 
to  be  climbed  by  workmen,  and  in  permit- 
ting one  to  become  uninsulated.  Memphis 
Consol.  Gas  &  Elec.  Co.  v.  Bell  [C.  C.  A.]  152 
F.  677.  Where  telephone  wire  fell  over  power 
wire  and  became  charged  thereby.  Citi- 
zens' Tel.  Co.  V.  Thomas  [Tex.  Civ.  App.]  17 
Tex.  Ct.  Rep.  532,  99  S.  W.  879.  In  action 
for  loss  due  to  lightning  entering  house 
over  telephone  wires  loft  after  removal  of 
telephone  box,  negligence  of  defendant  and 
of  plaintiff.  Evans  v.  Eastern  Kentucky 
Tel.  &  T.  Co.,  30  Ky.  L.  R.  833,  99  S.  W.  936. 

9.  Held  for  jury;  Shock  received  while 
attempting  to  replace  glass  insulator. 
Denver  Consol.  Elec.  Co.  v.  Walters  [Colo.] 
89  P.  815.  In  taking  held  of  electric  light 
bulb,  knowing  that  a  boy  had  shortly  be- 
fore received  shock  therefrom.  Grimm  v. 
Omaha  Elec.  Light  &  Power  Co.  [Neb.]  112 
N.  'W.  620.  Of  one  injured  by  coming  in  con- 
tact with  defectively  insulated  wire  while 
climbing  pole  in  failing  to  discover  defect. 
Dover  v.  Gloucester  Elec.  Co.,  155  F.  256.  Of 
one  coming  in  contact  while  climbing  pole 
with  wire  which  had  become  unin.«ulated 
at  splice,  after  warning  to  treat  such  wire 
as  uninsulated  becau.se  of  strong  \'oltage, 
held  for  jury.  Memphis  Consol.  Gas.  & 
Elec.  Co.  V.  Bell   [C.  C.  A.]    152  F.  677. 

10.  Where  only  negligence  alleged  is 
failure  to  keep  wires  properly  insulated, 
instruction  submitting  negligence  in  im- 
r-roperly  placing  is  erroneous.  Dfuver 
Consol.  Elec.  Co.  v.  Walters  [Colo.]  89  P. 
815. 

11.  Where  there  was  no  evidence  that 
breaking  of  wire  or  its  being  permitted 
to  remain  In  dangerous  condition  was  due 
to  negligence  of  servants  not  error  to  re- 
fuse to  submit  such  question.  Citizens' 
Tel.  Co.  v.  Thomas  [Tex.  Civ.  App.]  17  Tex. 
Ct.   Rep.   532,   99   S.  W.   899. 

12.  In    action     against     telephone     com- 
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they  need  not  submit  issues  where  only  one  inference  can  be  drawn  in  respect 
thereto. ^^ 


Elevators,  see  latest  topical  index. 


EMBEZZLEMENT. 


§   1.     Xatiire      and      Elements      of      Oflensc 

(1067).  1 


§  2.     Prosecution    and    Punishment    (lOeO). 


This  topic  includes,  in  addition  to  embezzlement  proper,  the  equivalent  statu- 
tory  offenses    denominated    larceny,    larceny   by   bailee,    larceny    after    trust,    etc. 

§  1.  Nature  and  elements  of  offense.^^ — Embezzlement  is  purely  a  statutory 
offense  ^^  and,  in  determining  whether  the  acts  charged  constitute  embezzlement, 
the  terms  of  the  statute  are  controlling.^^  It  consists  in  the  violation  of  a  trust 
or  fiduciary  relation  by  the  wrongful  conversion  or  misappropriation  of  the 
trust  property,^^  and  it  is  the  violation  of  this  relation  which  distinguishes  em- 
bezzlement from  larceny.^*  Hence,  while  a  mere  agent  de  facto  may  commit  this 
offense  ^^  one  who  does  not  hold  himself  out  as  agent  and  who  stands  in  no  re- 


pany  and  electric  company,  instruction 
that,  if  jury  found  against  both  com- 
panies, to  find  for  telephone  company 
against  electric  company  held  not  error  as 
tending  to  influence  jury  to  find  against 
electric  company.  San  Antonio  Gas  & 
Elec.  Co.  V.  Badders  [Tex.  Civ.  App.]  19  Tex. 
Ct.    Rep.   507,    103   S.   W.   229. 

13.  TV^here  location  of  defendant's  wire 
was  such  that  it  was  bound  to  foresee  that 
it  would  fall  across  heavily  charged  power 
wire  if  it  should  break,  the  likelihood  of 
forseeing  such  consequences  need  not  be 
submitted.  Citizens'  Tel.  Co.  v.  Thomas 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  532,  99 
S.  W.   879. 

14.  See  7  C.  L..  1268. 

15.  State  v.  Pellerin,  118  La,  547,  43  So. 
159. 

16.  State  v.  Pellerin,  118  La.  547,  43  So. 
159.  There  must  at  least  be  some  act  in- 
dicating an  intent  to  segregate  and  hold 
for  one's  self  the  propery  converted,  or  de- 
prive the  owner  of  the  same,  or  convert 
it  to  one's  own  use,  and  accused  must  have 
assumed  personal  dominion  over  it.  Knight 
V.  State  [Ala.]  44  So.  585.  Corporate  offi- 
cers knowingly  using  corporate  money  to 
pay  private  debt  for  a  printing  press 
bought  by  them,  and  later  sold  to  corpora- 
tion, held  to  violate  Pub.  St.  1901.  c.  274, 
§  7.  State  V.  Davison  [N.  H.]  64  A.  761. 
Agent  guilty  of  embezzlement  for  refusing 
to  pay  over  money  admitted  to  be  due  be- 
cause of  principal's  refusal  to  settle  as  he 
desired.  National  Life  &  Ace.  Ins.  Co.  v. 
Gibson  [Ky.]  101  S.  W.  895.  Vendee  not 
guilty  for  retaining  a  ring  after  default 
where  vendor  did  not  comply  with  condi- 
tions entitling  him  to  the  property.  People 
V,  Gluch,  188  N.  Y.  167,  80  N.  E.  1022,  rvg. 
117  App.   Div.   432,   102  N.   Y.   S.   758. 

17.  Embezzling  is  the  wrongful  and  felo- 
nious appropriation  to  himself  by  a  servant, 
employe,  or  other  person  designated  in  the 
statute,  of  property  intrusted  to  him  by 
his     employer.     State     v.     Pellerin,     118     La. 


547,  43  So.  159.  Gravamen  is  that  one  wlio 
has  come  rightfully  in  possession  as  agent, 
servant,  etc.,  converts  or  secretes  the  prop- 
erty. Knight  V.  State  [Ala.]  44  So.  585. 
Breach  of  trust  gist  of  offense  under  Gen. 
St.  1906,  §  3311,  and  its  provisions  do  not 
apply  unless  accused  held  a  relation  of 
confidence  or  trust,  had  possession  by  vir- 
tue thereof,  and  converted  it  in  violation  of 
the  trust  reposed  in  him.  Tipton  v.  State 
[Fla.]    43  So.  684. 

IS.  Defendant  properly  found  guilty  of 
embezzlement  thougli  acts  would  have  been 
larcey  if  not  committed  in  violation  of 
fiduciary  relation.  State  v.  Pellerin,  118 
La.  547,  43  So.  159.  One  who  assists  an  em- 
ploye having  possession  of  property  in 
removing  it  with  intent  to  appropriate  it 
is  guilty  of  embezzlement  and  not  of  theft. 
Pearce  v.  State  [Tex.  Cr.  App.]  17  Tex.  Ct. 
Rep.   447,  98  S.  W.  861. 

NOTE.  WTio  are  bailees:  Statutes  punish- 
ing embezzlement  by  bailees  have  been  held  to 
apply  to  an  innkeeper  in  possession  of  a 
guest's  baggage  (People  v.  Husband,  36  Mich. 
306),  to  a  person  to  whom  money  was  delivered 
to  buy  goods  for  another  (Reg.  v.  Arden,  12 
Cox  C.  C.  512),  to  a  person  to  whom  accepted 
orders  for  goods  were  delivered  (Hutchin- 
son v.  Com.,  82  Pa.  472),  to  an  attorney  em- 
ployed to  collect  money  on  percentage 
(Wallis  v.  State,  54  Ark.  611),  but  a  per.s;on 
who  receives  money  on  property  for  another 
does  not  necessarily  become  a  bailee  within 
the  meaning  of  such  statutes.  Thus,  it  is 
held  that  an  employer  is  not  a  bailee  as  to 
money  deposited  by  his  agent  to  secure 
faithful  performance  by  the  latter  of  his 
duties  (Mulford  v.  People,  139  111.  586),  nor 
is  one  a  bailee  as  to  an  excessive  payment 
made  to  him  by  mistake  (Fulcher  v.  State, 
32  Tex.  Ct.  Rep.  621),  nor  is  one  to  whom 
goods  are  delivered  on  conditional  sale  a 
bailee  (Krause  v.  Com.,  93  Pa.  418). — Adapted 
from   Clark   &   M.   Crimes,   p.    518. 

19.     Tipton   v.   State    [Fla.]    43    So.    684. 
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lation  of  trust  or  confidence  may  not  be  found  guilty.'-"  To  constitute  embezzle- 
ment by  an  agent  or  servant,  it  must  appear  that  accused  was  an  agent  or  serv- 
ant,-^ that  the  property  came  into  his  hands  as  that  of  his  employer,--  that  he 
received  it  in  the  course  of  his  employment,^'  and  that  he  appropriated  it  to  his 
own  use  with  intent  to  steal  it.^*  Criminal  intent  is  essential  ^^  and  must  exist 
at  the  time  of  the  conversion,-®  but  must  be  gathered  from  the  acts  of  the  agent 
and  the  circumstances  of  the  case  rather  than  from  his  express  declarations," 
and  defendant's  motive  is  immaterial  if  the  property  is  in  fact  fraudulently  con- 
verted.-^ Unless  made  an  element  by  statute,  a  demand  is  not  necessary  where 
the  conversion  is  complete  without  a  refusal,-**  and  it  is  not  necessary  to  show 
what  disposition  was  made  of  the  money.^" 

Property  held  by  defendant  in  partnership  with  prosecutor  cannot  be  em- 
bezzled as  the  latter's  property ;  '^  but  an  agent  may  embezzle  funds  collected  for 
his  principal  though  he  be  entitled  to  a  percentage  commission.^-  One  is  not 
guilty  of  embezzlement  in  making  an  authorized  sale  though  he  may  subsequently 
embezzle  the  proceeds,^^  and,  where  he  holds  as  purchaser,  he  cannot  embezzle  the 
property  or  the  proceeds  of  a  sale.'''' 

The  willful  failure  of  a  custodian  of  public  funds  to  pay  them  over  to  his 
successor  at  the  expiration  of  his  term  is  an  offense  under  the  Arkansas  statute 
regardless  of  whether  there  has  been  a  previous  misappropriation.'^  The  Fed- 
eral statute  extends  the  crime  of  embezzlement  of  public  money  to  any  person 
who    is   guilty   of    the   acts   therein   enumerated.^®     Money    coming    into    a    bank 


20.  Evidence  insufficient  to  sustain  con- 
viction.    Tipton  V,  State   [La.]    43  So.  684. 

21.  People  V.  Hemple  [Cal.  App.]  87  P. 
227. 

22.  People  V.  Hemple  [Cal.  App]  87  P. 
227.  Insurance  taxes  collected  by  staite 
auditor  without  authority  not  money  of 
the  state  within  Acts  1905,  p.  670,  c.  169,  § 
389.  Sherrick  v.  State,  167  Ind.  345,  79  N. 
E.   193. 

23.  People  v.  Kemple  [Cal.  App.]  87 
P.  227.  Evidence  insufficient  to  show  that 
defendant  received  the  money  alleged  to 
have  been  embezzled.  Id.  State  auditor 
could  not  be  held  for  converting  insurance 
taxes  collected  by  him  without  authority 
and  .which  should  have  been  collected  by 
the  treasurer.  Sherrick  v.  State,  167  Ind. 
345,  79  N.  E.  193.  That  state  sued  on  his 
bond  was  not  such  ratification  of  the  col- 
lection as  rendered  him  guilty  of  embezzle- 
ment by  withholding  the  money  from  the 
state.     Id. 

24.  People  V.  Hemple  [Cal.  App.]  87  P. 
227. 

25.  No  felonious  intent  where  conditional 
sale  vendee  refused  to  return  a  ring  for 
non-performance  of  conditions  by  vendor. 
People  v.  Gluck,  188  N.  Y.  167,  80  N.  E. 
1022.  In  proceeding  for  violation  of  Penal 
Code,  §  528,  evidence  insufficient  to  show 
criminal  intent  in  officer  of  insurance  com- 
pany who  contributed  to  a  campaign,  at 
president's  request,  and  received  reimburse- 
ment. People  V.  Moss,  187  N.  Y.  410,  80 
N.   E.   383. 

26.  Pawning  ring  with  intent  to  redeem, 
and  without  intent  to  permanently  deprive 
owner  thereof,  not  theft  as  bailee.  Taylor 
V.    State    [Tex.    Cr.    App.]    97    S.    W.    41?.. 

27.  Agent  knowingly  appropriating  prin- 


cipal's money  guilty  of  embezzlement  though 
at  the  time  he  intends  to  restore  it.  National 
Life  &  Ace.  Ins.  Co.  v.  Gibson  [Ky.]  101  S.  W. 
895. 

28.  Not  error  to  charge  jury  need  not 
trouble  about  motive  if  defendant  embez- 
zled the  property.  State  v.  ADen  [S.  D.] 
110  N.  W.   92. 

29.  Not  necessary  on  proof  of  wrongful 
appropriation  to  employe's  own  use.  State 
V.  Pellerin,  118  La.  517,  43  So.  159.  Pros- 
ecution barred.  Ex  parte  Vice  [Cal.  App.] 
89  P.  983.  Not  necessary  under  Acts  1902, 
p.  151,  c.  66,  in  prosecution  against  trustee. 
Commonwealth  v.  Kelly,  30  Ky.  L.  R.  1293, 
101  S.  W.  315.  Offense  of  larceny  after 
trust  complete  without  demand,  under  Pen. 
Code  1895,  §  194,  when  bailment  and  fraudu- 
lent conversion  are  shown.  Goodman  v. 
State   [Ga.  App.]    58  S.  E.  558. 

30.  Knight   v.    State    [Ala.]    44    So.    585. 

31.  Evidence  held  to  show  partnership 
in  an  organ  and  proceeds  of  sale.  McCrary 
V.  State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep. 
309,  103  S.  W.  924;  Id.  [Tex.  Civ.  App.]  19 
Tex.  Ct.  Rep.  309,   103  S.  W.  924. 

32.  Converting  entire  amount  a  violation 
of  Ky.  St.  1903,  §  1202.  Commonwealth  v. 
.Jacobs    [Ky.]    103   S.   W.   345. 

33.  McCrary  v.  State  [Tex.  Cr.  App.]  19 
Tex.    Ct.    Rep.    309,    103    S.   W.    924. 

34.  Where  accused  was  to  take  the  prop- 
erty from  prosecutor  at  cost,  sell,  and  di- 
vide proceeds.  McCrary  v.  State  [Tex.  Cr. 
App.]    19   Tex.  Ct.   Rep.   350,   103   S.   W.   926. 

35.  Davis  v.  State,  80  Ark.  310,  97  S.  W. 
54.  Must  appear,  however,  that  the  money 
was  in  his  possession  at  expiration  of  his 
term.     Id.     See    post,    Indictment. 

36.  Not   directed   only   against    bank   offl- 
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through  the  collection  by  it  of  checks  drawn  by  a  state  agent  on  third  persons 
for  goods  bought  from  a  penitentiary  is  state  money,  and  the  agent's  subsequent 
appropriation  thereof  is  an  appropriation  of  money  of  the  state."  That  a  state  officer 
assumes  to  collect  money  for  the  state  does  not  estop  him  from  asserting  that  he  is 
not  in  the  class  of  persons  mentioned  in  the  statute.^^  Conversion  of  bank  funds  is 
"larceny  in  the  bank"  though  committed  outside  the  premises  of  the  bank.^^  Sub- 
quent  restitution  *^  or  the  fact  that  security  was  given  will  not  purge  of  criminality." 

§  2.  Prosecution  and  punishment.  Limitations  and  venue*^ — Limitations 
will  commence  to  run  without  a  demand  where  the  conversion  is  otherwise  clearly 
shown.*^  Venue  lies  only  in  the  county  where  the  crime  was  completed/*  but 
the  trial  may  be  had  in  the  county  in  which  defendant  received  the  property  and 
in  which  he  was  to  return  it,  though  he  took  it  into  another  county.*^ 

The  indictment. *° — The  general  rules  against  uncertainty,*^  duplicity,"  and 
repugnancy  *»  apply.  The  identical  words  of  the  statute  need  not  be  employed 
so  long  as  the  words  used  unequivocally  convey  the  meaning  of  the  statute  and 
apprise  accused  of  the  charge,^"  and,  under  a  statute  requiring  the  facts  to  be  set 
out  with  clearness  and  certainty,  accused  is  not  entitled  to  a  bill  of  particulars,^^ 
especially    where   he   is   a   public   officer   having   peculiar   knowledge.^^     Though 


cers  and   the  like     United   States  v.  Greene, 
146  F.  778. 

37.  Checks  admissible.  Busby  v.  State 
[Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  185,  103  S. 
W.  638. 

38.  State  auditor  not  estopped  to  deny 
his  authority  to  collect  taxes  for  state  so 
as  to  avoid  charge  of  embezzlement  of  state 
funds.  Sherrick  v.  State.  167  Ind.  345.  79 
N.   E.    193. 

39.  Under  Comp.  Laws.  §  11,562.  People 
V.  Messer,  148  Mich.  168.  14  Det.  Leg.  N. 
157.  Ill  N.  W.   854. 

40.  State  V.  Pellerin,  118  La.  547.  43  So. 
159;  Busby  v.  State  [Tex.  Cr.  App.]  19  Tex. 
Ct.   Rep.    185.   103   S.  W.   638. 

41.  Proper  to  instruct  that  jury  should 
not  consider  evidence  thereof.  State  v.  Al- 
len   [S.  D.]    110   N.   W.    92. 

42.  See  7  C.  L.  1271.  These  are  treated 
more  fully  in  Indictment  and  Prosecution, 
8  C.  L.  189. 

43.  Prosecution  barred  after  three  years 
from  time  ticket  agent  converted  money 
and  left  employ  of  company,  though  insti- 
tuted shortly  after  demand.  Ex  parte  Vice 
[Cal.   App.]    89   P.    983. 

44.  Under  Pen.  Code  1895.  §  191.  the 
crime  may  consist  in  either  a  wrongful 
appropriation  to  one's  own  use  or  a  dispo- 
sition of  the  property  and  failure  to  ac- 
count for  its  value  on  demand.  The  crime 
is  complete  in  the  first  case  upon  the 
wrongful  appropriation  to  one's  own  use,  in 
the  second,  upon  failure  to  account  for  the 
value  of  the  property.  Venue  lies  only  in 
the  county  where  the  crime  is  thus  com- 
pleted. Raiden  v.  State,  1  Ga.  App.  532,  57 
S.   E.   989. 

45.  Code  Cr.  Proc.  5  72.  providing  for 
venue  where  offense  is  committed  in  two 
counties.     State   v.   Allen    [S.   D.]    110   N.   W. 

sr2. 

46.  See  7  C.  L.   1271. 

47.  Indictment  against  deputy  sheriff 
sufficiently  direct  and  certain  as  to  incum- 
bency of  sheriff  at  time  of  conversion.  Sias 
V.  Territory  [Ariz.]  89  P.  539.  Indictment 
egainst    commission    merchant    for    conver- 


sion of  proceeds  of  consignment  held  suffi- 
ciently definite  and  specific.  State  v.  Teas- 
dale,  120  Mo.  App.  692,  87  S.  W.  995.  An  al- 
legation that  accused  received  the  property 
"as  bailee"  is  sufficient  to  advise  him  that 
he  came  into  possession  of  the  property  of 
another  to  be  held  for  the  latter  for  a  spe- 
cial purpose.  Storms  v.  State  [Ark.]  98  S. 
W.  678.  Indictment  for  embezzelement  of 
public  money  held  to  sufficiently  describe 
offense  charged.  United  States  v.  Greene, 
146   F.   778. 

48.  Indictment  not  double  for  alleging 
that  defendant  as  bailee  converted  money 
to  his  own  use,  "and  stole,  took,  and  car- 
ried away"  the  same.  Storms  v.  State 
[Ark.]  98  S.  W.  678.  A  charge  that  defend- 
ant embezzled  "and  fraudulently  converted" 
certain  funds  is  not  uncertain  or  double, 
though  the  quoted  words  may  also  be  used 
in  the  statute  to  describe  a  different  pliase 
of  larceny.  Under  Comp.  Laws,  §  11,562,  for 
embezzlement  by  cashier  of  a  bank.  People 
V.  Messer,  148  Mich.  168,  14  Det.  Leg.  N.  157, 
111  N.  W.  854.  Additional  allegation  that 
defendant  did  "take,  steal,  and  carry  away" 
the  property  held  mere  surplusage  so  as 
not  to  make  complaint  charge  two  offenses. 
State  v.  Allen  [S.  D.]  110  N.  W.  92.  A  count 
charging  embezzlement  of  a  draft  and  one 
charging  embezzlement  of  the  money  ob- 
tained thereon  held  to  charge  the  same  of- 
fense. People  V.  Peck,  147  Mich.  84,  13  Det. 
Leg.   N.   1004,    110   N.   W.   495. 

4».  Indictment  for  defalcations  of  assist- 
ant financial  agent  of  a  penitentiary  not 
repugnant  for  alleging  that  accused  was 
an  officer  of  the  government  and  a  clerk 
and  employe  of  such  officer.  Busby  v.  State 
[Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  185.  103  S. 
W.   63S. 

50.  Words  "unlawfully,"  "willfully." 
"fraudulently,"  and  "feloniously"  Include 
the  word  "wrongfully."  State  v.  Pellerin. 
118  La.   547.  43   So.   159. 

61.  Sherrick  v.  State,  167  Ind.  345,  79  N. 
E.   193. 

."52.  State  auditor  not  entitled  to  be  in- 
formed by  such  bill  as  to  how,  on   what  ac- 
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Christian  names  should  be  given,  an  averment  of  the  owner's  name  by  initials 
is  sufficient.^^ 

Ownership^*  and  wrongful  appropriation  must  be  shown,^*  and  the  indict- 
ment must  state  that  the  funds  came  lawfully  into  defendant's  possession  by  virtue 
of  his  relation  or  employment,^^  and  that  the  trust  had  continued  up  to  the  time 
of  tlie  conversion.^^  Under  the  Arkansas  statute  an  indictment  for  the  embez- 
zlement of  public  funds  must  allege  either  a  misappropriation  of  the  funds  or 
that  the  officer  willfully  failed  to  pay  over  to  his  successor  funds  in  his  hands 
at  the  expiration  of  his  term.^®  In  New  Mexico  it  must  be  charged  that  he  was 
"unable  to  meet  the  demands  of  any  person  lawfully  demanding  the  same."  ^* 
Demand  need  not  be  alleged  where  not  necessary  to  constitute  the  crime.^°  An 
indictment  for  fraudulent  conversion  of  bailee  need  not  allege  theft  of  the  prop- 
erty or  that  it  was  obtained  by  false  pretenses  or  fraudulent  representations.^^ 

Evidence.^^ — The  burden  is  on  the  state  to  prove  that  the  offense  was  committed 
in  the  county  of  venue.*''^  An  apparent  default  being  shown  against  a  public 
official,  the  burden  is  on  him  to  produce  exculpatory  evidence  peculiarly  within  his 
knowledge.^* 

Subject  to  the  ordinary  rules,*^  evidence  is  admissible  bearing  on  defendant's 
receipt  of  the  money  or  property/®  his  defalcation,*^^  and  criminal  intent.®*     A 


count,  etc.,  the  property  came  into  his 
hands.  Sherrick  v.  State,  167  Ind.  345,  79 
N.    E.    193. 

ns.     Knight  V.  State   [Ala.]   44  So.  585. 

54.  A  sheriff  has  such  special  property 
in  public  moneys  collected  by  his  deputy  as 
will  support  an  allegation  of  ownership  in 
the  former  In  an  indictment  against  the 
latter.     Sias    v.    Territory    [Ariz.]    89    P.    539. 

5.5.  A  mere  allegation  that  defendant  ap- 
propriated to  his  own  use  certain  money 
of  his  employer  does  not  sufficiently  charge 
that  the  appropriation  was"  to  a  use  not  in 
the  due  and  lawful  execution  of  his  trust. 
People   V.   McMahill    [Cal.   App.]    87   P.    404. 

56.  Indictment  for  embezzling  money  or- 
der funds  defective.  United  States  v.  Al- 
len, 150  F.  152.  Language  of  Rev.  St.  §  4046 
not  sufficient.  Id.  Prosecution  under  Burns' 
Ann.  St.  1901,  §  2022.  Vinnedge  v.  State, 
167  Ind.  415,  79  N.  E.  353.  Language  of 
Burns'  Ann.  St.  1901,  §  2022,  insufficient.  Id. 
An  allegation  that  accused  as  employe  had 
control  and  possession  is  not  sufficient  to 
show  that  the  possession  and  control  was 
by  virtue  of  his  employment.  Id.;  Wright 
V.  State  [Ind.]  81  N.  E.  660.  But  an  alle- 
gation that  accused  was  a  cashier  of  a 
bank  is  equivalent,  under  the  Michigan 
statute,  to  an  express  charge  that  the 
money  was  in  his  possession  by  virtue  of 
his  office.  Under  Com.  Laws,  §  11,562.  Peo- 
ple V.  Messer,  148  Mich.  168,  14  Det.  Leg.  N. 
157,   111   N.   W.   854. 

57.  Charge  that  defendant  received  the 
money  as  agent  or  servant  and  embezzled 
and  appropriated  same  to  his  own  use,  and 
not  in  the  one  and  lawful  execution  of  the 
trust,  held  to  sufficiently  show  continuance 
of  the  trust  up  to  time  of  alleged  conver- 
sion. People  V.  Hemple  [Cal.  App.]  87  P. 
227. 

58.  Not  sufficient  to  allege  that  at  ex- 
piration of  term  officer  failed  to  pay  over 
funds  which  had  previously  come  Into  his 
hands.  Davis  v.  State,  80  Ark.  310,  97  S. 
W.   54. 


59.  Failure  to  allege  that  county  treas- 
urer was  "unable  to  meet  the  demands  of 
any  person  lawfully  demanding  the  same" 
held  fatal  under  Comp.  Laws  1897,  §  1125. 
Territory   v.    Abeytla    [N.   M.]    89    P.    254. 

60.  Not  necessary  in  Indictment  against 
trustee  under  Acts  1902,  p.  151,  c.  66,  for 
conversion  of  trust  property.  Common- 
wealth V.  Kelly,  30  Ky.  L.  R.  1293,  101  S. 
W.   315. 

61.  Sufficient  under  Pen.  Code  1895,  art. 
877,  to  allege  that  property  was  obtained 
by  contract  of  hiring,  and  subsequently 
converted.  Jeffreys  v.  State  [Tex.  Cr.  App  ] 
19  Tex.  Ct.  Rep.  334,  103  S.  W.  886. 

62.  See   7   C.   L.    1272. 

63.  Evidence  insufficient  where  defend- 
ant was  given  money  to  deposit  in  another 
county.     Knight   v.    State    [Ala.]    44    So.    585. 

64.  Burden  on  financial  agent  of  a  peni- 
tentiary to  eliminate  his  private  funds  from 
those  of  state.  Busby  v.  State  [Tex.  Cr. 
App.]    19   Tex.   Ct.   Rep.   185,   103   S.   W.   638. 

65.  In  prosecution  for  embezzlement  of 
penitentiary  funds,  held  not  error  to  ex- 
clude evidence  of  payment  for  certain  goods 
to  a  convict  bookkeeper,  there  being  no  evi- 
dence that  accused  was  charged  with  that 
amount.  Br-'iy  v.  State  [Tex.  Cr.  App.J  19 
Tex.  Ct.  R<i,.  185,  103  S.  W.  638.  Where 
evidence  showed  tliat  a  financial  agent  had 
placed  money  to  the  credit  of  a  certain 
company,  held  not  error  to  exclude  evidence 
that  witness  had  examined  account  of  ac- 
cu.sed  with  the  company  and  that  accused 
had  never  made  a  claim  against  the  com- 
pany   for    the   money.     Id. 

66.  Evidence  of  certain  checks,  orders, 
and  Items  held  admissible  in  prosecution 
of  financial  agent  of  a  penitentiary  for  em- 
bezzlement of  state  funds.  Busby  v.  State 
[Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  185,  103  S. 
W.   638. 

67.  Testimony  of  expert  bookkeepers  ap- 
pointed to  examine  the  books  of  accused 
and  report  is  admissible.  Prosecution  of 
agent    of    a    penitentiary.     Bjisby    v.    State 
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bank  officer  is  within  the  terms  of  the  Michigan  statute  permitting  the  admission 
of  evidence  of  acts  of  embezzlement  committed  within  six  months  next  after  the 
time  stated  in  the  indictment.*^^  It  may  be  shown  that  a  check  that  was  used  was 
a   mere   memorandum/" 

A  civil  judgment  against  accused  and  his  bondsmen  is  not  admissible/^  and 
books  of  account  with  the  state  should  not  be  admitted  unless  kept  by  accused  or 
under  his  direct  supervision,  or  unless  it  appears  that  they  were  properly  kept 
and  were  books  of  original  entries."-  So,  also,  self-serving  declarations  of  de- 
fendant's successor  in  service,"  and  items  barred  by  limitations,  should  be  ex- 
cluded.'* 

Sufficiency  of  evidence.''^ — Where  the  receipt  and  failure  to  account  for  pub- 
lic funds  is  shown  only  slight  additional  evidence  is  required  to  show  fraudulent 
intent,^®  but  fraudulent  intent  at  the  time  when  property  was  received  cannot  be 
presumed  from  proof  of  a  subsequent  failure  to  return  it,  since  that  would  make  the 
offense  larceny.'^^ 

Variance.''^ 

Questions  for  jury;  instructions^ — Questions  of  fact,  such  as  whether  ac- 
cused had  purchased  the  property,**'  or  whether  he  fled  to  escape  arrest,*^  are  for 
the  jury. 

An  instruction  requiring  unnecessary  proof  is  properly  denied,*^  but  if  the 
evidence  warrants  it  the  court  should  grant  requested  instructions  on  defendant's 
theory  of  defense,*^  such  as  the  absence  of  criminal  intent,®*  or  that  another  might 


[Tex.    Cr.    App.]    19    Tex.    Ct.    Rep.    185,    103 
S.  W.   638. 

es.  That  accused  had  been  buncoed  at 
cards  held  admissible  to  show  why  he  had 
not  redeemed  a  borrowed  ring  which  he 
had  pawned  with  intention  to  redeem.  Tay- 
lor V.  State  [Tex.  Cr.  App.]  97  S.  W.  473. 
Evidence  of  slmilnr  transactions  by  accused 
before  and  after  that  relied  on  is  admissi- 
ble on  the  question  of  intent.  Storms  v. 
State    [Ark.]    98  S.  W.   67S. 

69.  "Clerk,  servant,  or  agent"  in  Comp. 
Laws,  §  11,782,  includes  bank  cashier.  Peo- 
ple V.  Messer,  148  Mich.  168,  14  Det.  Leg.  N. 
157,  111  N.  W.  854. 

70.  Where  bank  cashier  obtained  cur- 
rency from  another  bank.  People  v.  Mes- 
ser, 148  Mich.  168,  14  Det.  Leg.  N.  157,  111 
N.  W.   854. 

71.  In  prosecution  for  embezzlement  of 
public  funds,  though  state  was  plaintiff  in 
the  civil  suit  and  the  same  defalcation  was 
involved.  Busby  v.  State  [Tex.  Cr.  App.] 
19   Tex.   Ct.   Rep.   185,   103   S.   W.   638. 

72.  Busby  V.  State  [Tex.  Cr.  App.]  19 
Tex.   Ct.  Rep.    185,   103   S.   W.    638. 

73.  Testimony  of  ticket  agent  who  fol- 
lowed accused  in  selling  tickets,  from  mem- 
orandum made  by  him  as  to  what  stubs  and 
unsold  tickets  showed,  these  having  been 
by  him  destroyed.  People  v.  Hemple  [Cal. 
App.]    87   P.   227. 

74.  Busby  V.  State  [Tex.  Cr.  App.]  19 
Tex.  Ct.  Rep.  185,   103   S.  W.  638. 

75.  See    7    C.    L.    1273. 

Eviflenee  sufflciont:  To  support  conviction 
of  commission  merchant  for  failure  to  pay 
over  proceeds  of  a  consignment,  in  violation 
of  Rev.  St.  1899,  §  1943.  State  v.  Teasdale, 
120  Mo.  App.  692,  97  S.  W.  995.  To  justify 
finding  that  the  defendant  was  the  person 
who    hired    a    team.     Jeffreys    v.    State    [Tex. 


Cr.  App.]  19  Tex.  Ct.  Rep.  334,  103  S.  W.. 
866.  To  justify  finding  that  conversion  took 
place  in  county  of  hiring.  Id.  Held  to 
show  that  defendant  individually,  and  not 
any  corporation  of  the  name  under  which 
he  acted,  received  and  converted  the  money. 
Goodman  v.  State  [Ga.  App.]  58  S.  E.  558. 
Evidence  that  cashier  of  national  bank 
overdrew  his  account  by  checks  not  charged 
thereto,  but  kept  in  drawer,  sufficient  to 
warrant  conviction  of  misapplication  of 
bank's  funds,  in  violation  of  Rev.  St.  §  5209. 
Brock  V.  U.  S.  [C.  C.  A.]  149  F.  173.  Evi- 
dence insufficient  to  show  that  corporate  of- 
ficers used  their  own  money  to  pay  a  debt, 
or  that  the  corporation  had  assumed  the 
debt.     State   v.   Davidson    [N.   H.]    64   A.    761. 

76.  Busby  v.  State  [Tex.  Cr.  App.]  19 
Tex.   Ct.   Rep.   185,   103   S.  W.    638. 

77.  Knight  v.    State    [Ala.]    44   So.   585. 
78,79.      See    7    C.    L.    1274. 

80.  Whether  defendant  had  purchased 
stock  from  plaintiff  or  was  broker.  People 
V.  West,  146  Mich.  537,  13  Det.  Leg.  N.  71, 
882,   109  N.  W.   1011. 

81.  People  V.  Hemple  [Cal.  App.]  87  P. 
227. 

82.  Where  statute  provided  that  proof 
of  amount  of  money  taken  should  be  suffi- 
cient without  proof  of  the  particular  kind. 
Storms    V.    State    [Ark.]    98    S.    W.    678. 

83.  Though  a  charge  requested  by  de- 
fendant was  not  properly  worded,  court 
should  have  instructed  that  if  he  delivered 
a  certain  package  of  money  to  an  express 
messenger  as  he  was  required  to  do.  or  if 
jury  had  a  reasonable  doubt  of  such  fact, 
ho  should  be  acquitted.  Wadhams  v.  State 
[Tex.  Cr.  App.]  18  Tex.  Ct.  Rep.  727,  99  S. 
W.   1014. 

84.  Court  should  have  specifically  charged 
on     the     defense     of     mistake     and     !nal\ '<r- 
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have  committed  the  crime."  The  jury  should  be  instructed  to  disregard  items 
of  defalcation  shown  to  be  barred  by  limitations.^' 

The  verdict.^'' 

The  jndgment.^^ 

runishment.^^ — The  imposition  of  a  fine  in  double  the  amount  of  an  embezzle- 
ment of  public  funds,  irrespective  of  restitution,  the  same  to  operate  as  a  judg- 
ment against  the  property  of  the  convict,  is  not  a  denial  af  due  process  of  law 
where  he  was  given  a  full  opportunity  to  be  heard  in  his  defense.®** 


EMBLBMBNTS  AND  NATURAL  PRODUCTS." 

This  topic  excludes  cropping  contracts  and  liens  ®^  and  leasing  on  shares.®' 
"Crops"  in  the  broadest  sense  of  the  term  means  all  products  of  the  soil 
grown  and  gathered  within  a  single  season.®*  "Crops  grown  and  to  be  grown'* 
includes  crops  raised  by  tenants  and  share  croppers.®"*  Growing  trees  constitute 
part  of  the  realty  ®*  and  must  be  conveyed  as  such.®''  Trees  sold  with  a  view  of 
immediate  severance  and  sale  are  converted  into  personalty,®^  but  if  not  severed 
within  the  time  specified  or  within  a  reasonable  time  thereafter,  they  cease  to  be 
chattels  and  are  restored  to  their  rightful  position  as  part  of  the  realty.®®  The 
remedy  for  conversion  is  determined  by  the  nature  of  the  emblements  as  real  or 
personal.^  Hay  is  personalty  when  sold.^  All  growing  and  unharvested  crops 
raised  annually  by  labor  or  planting  upon  a  leasehold  go  to  the  administrator  or 
personal  representatives  as  assets  of  the  estate  upon  death  of  tenant,^  and  the 
same  is  true  if  crops  are  raised  after  death  of  the  lessee  but  during  the  life  of  the 
lease,  unless  there  be  an  exemption.*  An  outgoing  tenant  is  not  entitled  to  crops 
that  mature  after  termination  of  his  lease  unless  it  be  by  custom  of  the  country 
or  by  express  agreement,^  though  the  landlord  may  by  act  or  conduct  estop  him- 
self from  denying  his  tenant  such  rigiit.® 


tence.  Where  evidence  showed  that  state  of- 
ficer was  negligent  in  making  reports  and 
was  misled  by  failure  of  a  bank  to  report 
collections.  Busby  v.  State  [Tex.  Cr.  App.] 
19  Tex.  Ct.  Rep.  185,  103  S.  W.  638.  Instruc- 
tion not  objectionable  as  excluding  belief 
under  which  corporate  officers  acted  in  pay- 
ing a  private  debt  with  corporate  funds. 
State  V.  Davidson  [N.  H.]  64  A  761. 

85.  Error  to  refuse.  People  v.  Hemple 
[Cal.   App.]    87   P.   227. 

86.  Busby  V.  State  [Tex.  Cr.  App.]  19 
Tex.  Ct.  Rep.  185,  103  S.  W.  638. 

87.  See  7  C.   L.  1274. 
88,89.     See   7    C.   L.    1275. 

DO.  Pursuant  to  Neb.  Cr.  Code,  §  124.  Cof- 
fey V.  Harlan  County,  204  U.  S.  659,  51  Law. 
Ed.    666. 

91.  See   7   C.   L.    1275. 

92.  See   Agriculture,    9    C.    L,.    82. 

93.  See  Landlord  and  Tenant,  8  C.  L.   656. 

94.  State  Mat.  Ins.  Co.  v.  Clevenger,  17 
Okl.  49.  87  P.  583.  Within  §  5,  art.  1,  Okl. 
Sess.  Laws  1899,  allowing  insurance  of 
"wheat,  rye,  barley,  flax,  oats,  and  other 
crops,"   growing  cotton   Is   Included.     Id. 

95.  Delta  Cotton  Co.  v.  Arkansas  Cotton 
Oil  Co.,  80  Ark.    431,   97   S.   W.   440. 

96.  Ga.  Code  1895,  §  3045.  Marthlnson  v. 
King  [C.  C.  A.]  150  F.  48.  Tremaine  v.  Wil- 
liams, 144  N.  C.  114,  56  S.  E.  694.  See  For- 
estry and  Timber,  7  C.  li.   1739. 

97.  By  an  instrument  in  writing.  Zim- 
merman Mfg.  Co.  v.  Daffln  [Ala.]  42  So.  858. 
Mere    permission    in    writing    to    enter    and 


cut  timber  at  a  certain  price  per  thousand 
and  a  promise  to  pay  such  price  held  in- 
sufficient conveyance.  Tremaine  v.  Wil- 
liams,   144    N.   C.    114.    55   S.    E.    694. 

98.  Do  not  embrace  such  landed  estate  as 
to  make  them  subject  to  specific  perform- 
ance. Mathinson  v.  King  [C.  C.  A.]  150  F. 
48. 

99.  No  removal  in  time  specified,  trees 
held  to  have  reverted  into  realty.  Bell 
County  Land  &  Coal  Co.  v.  Moss,  30  Ky. 
L.  R.  6,  97  S.  W.  354.  Failure  by  a  purchaser 
of  standing  timber  to  remove  trees  within 
tlie  time  specified  in  the  contract,  or  within 
a  reasonable  time  thereafter,  worlds  a  for- 
feiture of  title.     Id. 

Contra.  Zimmerman  Mfg.  Co.  v.  Daffliv 
[Ala.]    42   So.   858. 

1.  A  life  tenant  cannot  maintain  trover 
for  conversion  of  trees  (Zimmerman  Mfg. 
Co.  V.  Daffln  [Ala.]  42  So.  858),  nor  trespass 
de  bonis  for  taking  them  (Id.),  but  he  may 
maintain  trespass  quare  clausum  fregit  for 
entering   upon    premises    (Id.). 

2.  "Hay  now  cut  or  that  shall  be  cut 
this  year"  held  to  be  personal  property. 
Allen   V.    Bryant    [Cal.    App.]    88   P.    294. 

3.  In  re  Ring's  Estate,  132  Iowa,  216,  109 
N.   W.   710. 

4.  Homestead  exemption.  In  re  Ring's 
Estate,    132   Iowa,   216,   109  N.  W.   710. 

6.  Leave  for  three  years  and  crops  ma- 
tured after  time  had  elapsed.  Carmine  v. 
Eowen,    104   Md.    198,    64   A.    932. 

C.     Landlord   acquiesced   In   tenants'   claim. 
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EMIXENT  DOMAIX.'a 


§  1.  The  PoiiTer  of  the  State  and  Delega- 
tions of  it    (1073). 

A.  Definitions     and     Nature     of     Power 
(1073). 

B.  Who  May  Exercise   the   Right;  Dele- 
gation  of  Power    (1074). 

C.  Extent   of   Power    (1075). 

g  2.  Purposes  and  Vses  of  a  Public  Char- 
acter   (l(V7e>. 

§  3.  Property  Liable  to  Appropriation  and 
Estates  Therein  Which  May  be  Acquired 
(1079). 

§  4.  WTiHt  is  a  "Taking,"  "Injuring,"  or 
"Damaging"  of  Property  (1081). 

8  5.  Conditions  Precedent  to  the  Exercise 
of  the  Power;  Location  of  Route   (1084). 

g  6.  Measure  and  Sufficiency  of  Compensa- 
tion  (1085). 

g  7.  AVho  Is  liable  for  compensation 
(1091). 

§  8  Condemnation  Proceedings  In  Gener- 
al   (1091). 

g  9.      Jurisdiction     (1094). 

g  10.  Applications;  Petitions;  Pleadings 
(1094). 

g  11.  Process,  Kotlce,  Citation,  Publica- 
tion   (1095). 


§  12.  Hearing  and  Determination  of  Right 
to  Condemn   (1(K)6). 

g  13.  Commissioners  or  Other  Tribunal 
to  Assess  Damages;   Trial   by  Jury    (1096). 

g  14.  The  Trial  or  Inquest,  and  Hearings 
on   the    question   of   Damages    (1097). 

g  15.  Vie-w  of  Appropriated  Premises 
(1101). 

§  16.  Verdict,  Report  or  Award;  Judge- 
ment Thereon  and  Lien  or  Enforcement  of 
Judgment   (1102). 

§   17.     Costs    and    Expenses    (1103). 

§  IS.  Revie'w  of  Condemnation  Proceed- 
ings   (1104). 

§  19.  Remedy  of  Owneii  by  Action  or  Suit 
(1106). 

A.  Actions   for  Tort,  Damages   or   Tres- 

pass; Recovery  of  Property  (1106). 

B.  Suits  in   Equity;   Injunction    (1106). 

g  20  Payment  and  Distribution  of  Sum 
Awarded;  Title  or  Interest  Requiring  Com- 
pensation  (11(^). 

§  21.  O^Tnership  or  Interest  Acquired 
(1108). 

§  22.  Transfer  of  Possession  and  Passing 
of  Title   (1109). 

g  23.  Relinquishment  or  Abandonment  of 
Rights    Acquired    (1109). 


§  1.  Tlie  poiver  of  the  state  and  deleyaiiuns  of  it.  A.  Definitions  and  na- 
ture of  power.^ — Eminent  domain  is  the  superior  riglit  of  property  subsisting  in 
a  sovereignty  by  which  private  property  ma}^  in  certain  cases,  be  taken  for  the 
public  benefit  without  regard  to  the  wi.s]ies  of  the  owner.^  It  is  an  incident  of 
seveieignty  inherent  in  the  several  states  by  virtue  of  their  sovereignty.^**  In 
the  United  States  private  rights  may  not  be  taken  without  the  owner's  consent  in 
any  other  manner/^  and,  when  taken  by  the  exercise  of  this  power,  it  is  generally 
'conditioned  on  compensation  first  made  or  secured,^^  and  statutes  denying  this 


to  crop,  well  knowing  that  tenant  sowed 
thinking  he  had  a  right  to  reap.  Carmine 
V.  Bowen.  104  Md.   198,   C4  A.   932. 

7.  See  5  C.  L.  1097.  No  cases  have  been 
found  during  the  period  covered  by  this 
volume.  Misconduct  affecting  jury  as  con- 
tempt, see  Contempt,  9  C.  L.  640;  as  ground 
for  new  trial,  see  New  Trial  and  Arrest  of 
Judgment,  8  C.  L.  1153;  Indictment  and 
Prosecution,    8   C.    L.    189. 

7a.  This  topic  excludes  the  powers  given 
to  drainage  and  reclamation  districts  (Sew- 
ers and  Drains,  8  C.  L.  1S82),  irrigation  di.s- 
tricts  (see  'V\^aters  and  Water  Supply,  S  C. 
L.  2262),  and  the  like.  See,  also.  Highways 
and  Streets.  8  C.  L.  40,  as  to  establishment  of 
roads    and    streets. 

.S.     See   7    C.   L.    1276. 

9.  See  Cyc.  Law  Diet.  Eminent  Domain, 
p.   .T14. 

10.  Potlatch  Lumber  Co.  v.  Peterson,  12 
Idaho,    769,    88    P.    426. 

11.  Where  owners  of  lots  on  the  opposite 
side  of  a  street  adjoining  a  harbor  liad  filled 
them  out  into  the  harbor  as  authorized  by 
statute,  they  acquired  a  right  to  maintain 
wharves  of  which  tliey  could  not  be  de- 
prived except  by  the  exercise  of  the  power 
of  eminent  domain.  City  of  Baltimore  v. 
Baltimore  &  Philadelphia  Steamboat  Co., 
104    Md.    485.    65    A.    353.      Where    a   street   as 

9  Curr.  L.— 68. 


originally  dedicated  was  but  fifty  feet  wide 
tlie  city  could  not  acquire  a  greater  width 
except  by  condemnation,  not  by  ordinance. 
Elliot  V.  Atlantic  City,   149  F.   849. 

12.  Where  a  county  takes  land  of  a  pri- 
vate owner  to  widen  a  road  such  owner  is 
entitled  to  compensation  for  the  land  taken 
and  for  injury  to  remaining  land.  Terrell 
County  V.  York.  127  Ga.  166,  56  S.  E.  309. 
Under  the  constitutional  provision  that  pri- 
vate property  shall  not  be  taken  without 
compensation,  the  legislature  may  not  au- 
thorize boom  companies  to  overflow  lands 
of  riparian  owners  without  having  acquired 
the  right  to  do  so  by  contract  or  condem- 
nation. Burrows  v.  Grays  Harbor  Boom 
Co.  [Wash.]  87  P.  937.  A  statute  authoriz- 
ing a  city  to  take  and  hold  land  and  privi- 
leges necessary  for  the  construction  of 
waterw^orks  and  to  have  appraisers  ap- 
pointed where  compensation  cannot  be 
agreed  upon  contemplates  that  compensa- 
tion shall  be  made,  and  it  cannot  without 
consent  of  an  owner  divert  water  from  a 
stream  without  paying  nominal  damages. 
Breckerle  v.  Danbury  [Conn.]  67  A.  371. 
Under  Rev.  St.  1895,  authorizing  canal  com- 
panies to  construct  deep  water  channels 
for  tlie  purposes  of  navigation  from  salt 
water  to  the  mainland  to  aid  navigation, 
held   that   in   crossing   the   mainland   the   ca- 
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right "  or  not  providing  for  compensation  ^*  in  definite  and  certain  terms  ^'  will 
not  be  sustained.  A  waiver  of  compensation  by  a  property  owner  must  be  clear 
and  certain,^®  Statutes  delegating  the  power  to  exercise  the  right  ^^  must  do  so 
expressly  or  by  clear  implication.^*  A  grant  of  the  right  carries  with  it  the  right 
of  public  supervision  or  control.^^  The  power  is  subject  to  constitutional  limita- 
tions as  to  due  process  of  law,  impairment  of  contracts  and  the  like,-"  and  if  a  right 
secured  by  the  Federal  constitution  is  impaired,  relief  may  be  had  in  the  Federal 
courts.-'- 

(§1)  B.  Who  may  exercise  the  right;  delegation  of  power. "^^ — The  right  to 
exercise  the  power  exists  only  where  conferred  by  statute.-^  It  is  generally  delegated 
to  public  service  private  corporations,  such  as  railroad  companies,^*  street  railway  ^' 
and  interurban  railway  companies,-*'  and  to  municipalities."     In  some  states  the 


nal  company  acted  under  the  power  of  emi- 
nent domain  rattier  than  under  the  sover- 
eign right  to  improve  navigation,  and  was 
liable  to  a  riparian  owner  for  polluting 
waters  of  a  bayou.  Bigham  Bros.  v.  Port 
Arthur  Canal  Dock  [Tex.]  17  Tex.  Ct.  Rep. 
4,  97  S.  W.  686.  The  fact  that  change  of 
grade  is  made  in  conformity  to  municipal 
ordinance  does  not  preclude  an  abutting 
owner  from  recovering  consequential  dam- 
ages. Const.  1877  (par.  1.  §  3,  Bill  of 
Rights)  gives  a  citizen  this  right.  City  of 
Macon  v.  Daley  [Ga.  App.]  58  S.  E.  540.  A 
railroad  company  incorporated  by  Laws 
1846,  p.  64,  providing  that  the  state  may, 
after  the  expiration  of  a  certain  period,  re- 
peal the  act  providing  the  company  is  com- 
pensated Is  on  repeal  of  the  act  entitled  to 
compensation  for  loss  of  its  franchise. 
Michigan  Cent.  R.  Co.  v.  State,  14S  Mich. 
151,   14  Det.   Leg.  N.   88,    111   N.   W.   735. 

13.  Acts  1901,  p.  272,  denying  property 
owners  in  certain  cities  the  right  to  com- 
pensation for  change  of  street  grade,  is 
void.  Coyne  v.  Memphis  [Tenn.]  102  S.  W. 
355. 

14.  Under  Drainage  Act  May  29,.  1879 
(Kurd's  Rev.  St.  1905,  c.  42),  providing  for 
acquisition  of  ditch  rights  of  way  for  drain- 
age purposes  is  insufRcient  because  not  pro- 
viding for  ascertainment  of  damages  for 
land  taken.  City  of  Joliet  v.  Spring  Creek 
Drainage   DIst.,    222   111.    441,    78   N.   E.    836. 

15.  Statutes  providing  for  the  exercise 
of  the  power  must  be  definite  and  certain 
in  their  provisions  for  compensation.  Litch- 
field v.  Pond,  186  N.  Y.   66,   78  N.  E.   719. 

10.  The  fact  that  an  owner  petitions  for 
the  opening  of  a  street  In  front  of  her 
property  does  not  of  itself  grant  the  city 
the  right  to  take  any  of  his  property  with- 
out compensation.  Hab  v.  Georgetown 
[Wash.]    91   P.    10. 

17.  Laws  1893,  p.  135,  relative  to  con- 
demnation by  cities  of  the  fourth  class,  has 
not  been  superseded  by  subsequent  legis- 
lation. State  V.  Pierce  County  Super.  Ct. 
[Wash.]  87  P.  521.  Such  statute  author- 
izes condemnation  of  streets  and  alleys  as 
well  as  property  to  be  used  by  the  corpora- 
ation  itself.     Id. 

18.  An  injury  to  private  property  cannot 
be  justified  by  the  plea  of  statutory  sanc- 
tion unless  the  latter  is  expressly  given  or 
may  be  so  clearly  implied  from  other  pow- 
ers as  to  be  said  to  be  within  legislative 
•contemplation,     Litchfield  v.  Pond,  1S6  N.  Y. 


66,  78  N.  E.  719.  Laws  1902,  p.  1125,  di- 
recting the  state  engineer  to  locate  and 
mark  the  boundary  between  certain  coun- 
ties, but  containing  no  provision  for  pay- 
ment of  property  taken,  did  not  authorize 
the  exercise  of  the  power  of  eminent  do- 
main.    Id. 

19.  Potlatch  Lumber  Co.  v.  Peterson,  12 
Idaho,   769,   88   P.   426. 

20.  A  statute  permitting  a  corporation 
which  has  acquired  three-fourths  of  the 
stock  of  another  to  condemn  the  remainder 
is  valid.  Conn.  Gen.  St.  §§  3694,  3695.  Of- 
field  V.  New  York,  etc.,  R.  Co.,  203  U.  S.  372, 
51   Law.   Ed.   231. 

21.  Relief  denied.  Sauer  v.  New  York 
City,  206  U.  S.  536,  51  Law.  Ed.  1176. 

22.  See   7    C.   L.    1278. 

23.  Power  of  municipality.  Stowe  v. 
Newborn,  127  Ga.  421.  56  S.  E.  516. 

24.  A  company  organized  under  the  laws 
governing  the  organization  of  railroads  has 
the  right  to  exercise  the  power.  Proof  that 
it  is  so  organized  and  has  filed  its  proper 
application  for  such  purpose  establishes  a 
prima  facie  case.  Caretta  R.  Co.  v.  Vir- 
ginia-Pocahontas  Coal  Co.  [W,  Va.]  57  S. 
E.  401.  The  right  to  exercise  the  power 
conferred  on  corporations  organized  under 
tit.  1,  c.  34,  Gen.  St.  1894,  was  reenacted  by 
the  Revised  Laws.  In  re  Minneapolis  &  St. 
P.   Suburban   R.   Co.    [Minn.]    112  N.  W.   13. 

2.1.  Acts  1903,  pp.  92,  94,  expressly  con- 
fers upon  street  or  interurban  railway  com- 
panies power  to  condemn  land  for  a  trans- 
mission line  which  may  be  on  Its  line  of 
road  or  elsewhere  Mull  v.  Indianapolis  & 
C.   Trac.   Co.    [Ind.]    81   N.   E.    657. 

26.  Under  the  statutes  of  Wisconsin,  elec- 
tric interurban  railways  as  well  as  street 
railways  have  authority  to  exercise  the 
power  of  eminent  domain.  In  re  Milwau- 
kee Light,  Heat  &  Trac.  Co.  [Wis.]  112  N. 
W.  663.  An  interurban  railway  company 
held  organized  to  execute  a  work  of  inter- 
nal improvement  and  to  be  a  common  car- 
rier, though  it  was  not  stated  in  its  ar- 
ticles of  incorporation  that  its  object  was 
to  carry  freight,  and  held  entitled  to  exer- 
cise the  power  of  eminent  domain.  In  re 
Minneapolis  &  St,  P.  Interurban  R.  Co. 
[Minn.]    112   N.   W.   13. 

27.  The  charter  of  a  town  empowering 
the  council  to  open  and  lay  out  streets  and 
alleys  by  paying  the  owners  therefor  by 
necessary  implication  confers  the  power. 
Stowe  V.  Newborn.   127  Ga.   421,  56  S.  E.  516. 
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power  is  conferred  upon  school  boards.-^  Foreign  corporations  may  not  exercise 
the  power  unless  it  is  expressly  delegated  to  them.-^  A  corporation  which  asserts  the 
right  to  exercise  the  power  must  show  itself  to  be  within  the  provisions  of  the  en- 
abling act  ^'^  and  must  comply  with  its  provisions,"  but  it  is  held  that  a  de  facto 
corporation  may  exercise  the  power,^^  ^nd  a  consolidated  railroad  company  has  the 
power  if  the  constituent  companies  had.'^ 

Rights  of  transferees,  agents,  or  receivers,  or  delegates.^* — The  right  of  a  pri- 
vate corporation  to  exercise  the  power  is  not  such  a  property  right  as  can  be  trans- 
ferred by  deed  to  another  corporation/"  but  where  a  corporation  after  instituting 
proceedings  transfers  all  its  property  and  rights  to  another  which  has  the  same  statu- 
tory powers  as  the  transferror,  the  transferree  becomes  vested  with  the  right  to  con- 
tinue the  proceedings.^®  The  lessee  of  a  railway  company  may  exercise  the  power  if 
authorized  by  statute  to  do  so,^^ 

Exhaustion  of  power  ^^  does  not  result  from  a  partial  exercise  of  it.^^ 
(§  1)      C.  Extent  of  poiver.^'^ — Statutes  conferring  the  power  are  to  be  strictly 
construed  in  favor  of  the  property  o^vner.*^    They  cannot  be  extended  by  implica- 


29.  The  members  of  board  of  education 
of  city  of  Hoboken  in  office  at  time  of  ap- 
proval of  general  school  act  of  1903  became 
a  body  corporate  under  that  act  and  were 
given  the  power  to  condemn  lands  for  pub- 
lic school  purposes.  Their  successors  elected 
prior  to  the  adoption  of  such  act  have  such 
power.  Wendel  v.  Board  of  Education  of 
Hoboken    [N.  J.  Law]    66  A.   1075. 

29.  Under  the  statutes  and  constitution 
of  Washington,  a  foreign  railroad  corpora- 
tion may  come  into  the  state  and  exercise 
the  power  upon  compliance  with  c.  9,  p.  288, 
Laws  1889-90,  without  regard  to  any  line 
of  road  previously  constructed.  State  v. 
Griffin  [Wash.]  90  P.  661.  Under  the  Laws 
of  Montana  a  foreign  corporation  author- 
ized by  the  law  of  Its  domicile  to  construct 
a  dam  on  a  river  in  Montana  has  not  the 
power  of  eminent  domain.  Helena  Power 
Transmission  Co.  v.  Spratt,  35  Mont.  108,  88 
P.  773.  Under  Code  1906,  §§  925,  929,  a  for- 
eign telephone  company  may  exercise  the 
power  to  secure  a  right  of  way  along  a 
railroad  right  of  way.  Cumberland  Tel.  & 
T.  Co.  V.  Yazoo  &  M.  V.  R.  Co.  [Miss.]  44 
So.  166.  Under  Code  1906,  §  929,  the  con- 
struction of  a  telephone  line  between  two 
cities  between  which  the  company  had  no 
direct   line    is    a    new   line. 

30.  The  fact  that  a  charter  for  a  railroad 
has  been  granted  to  a  corporation  does  not 
conclusively  establish  its  right  to  exercise 
the  power.  Caretta  R.  Co.  v.  Virginia-Po- 
cahontas  Coal  Co.  [W.  Va.]  57  S.  E.  401. 
The  fact  that  a  railroad  lies  entirely  within 
the  corporate  limits  of  a  city  will  not  pre- 
vent it  from  being  a  railroad.  Bridwell  v. 
Gate  City  Terminal  Co.,  127  Ga.  520,  56  S.  E. 
624.  It  cannot  be  said  that  because  a  rail- 
road is  but  three  miles  long  it  is  not  a  rail- 
road.    Id. 

31.  When  an  elevated  railway  company 
constructed  a  railway  without  legislative 
consent,  it  could  not  institute  condemna- 
tion proceedings,  but  might  be  considered 
as  acting  in  good  faith  by  acquiring  ease- 
ments from  abutting  owners.  Knoth  v. 
Manhattan    Ry.    Co.    [X.    Y.]    79   X.    E.    1015. 

32.  Smith  v.  Cleveland,  etc.,  R.  Co.  [Ind.] 
81  N.  E.  501. 


33.  Smith  v.  Cleveland,  etc.,  R.  Co.  [Ind.] 
81  N.  E.  501.  Under  Act  No.  100,  p.  125,  of 
1898,  on  the  consolidation  of  companies,  one 
of  which  has  the  power,  the  consolidated 
company  has  the  power.  Shreveport  Trac. 
Co.  v.  Kansas  City  S.  &  G.  R.  Co.  [La.] 
44    So.    457. 

34.  See    7    C.   L.    1279. 

35.  Contra  Costa  Water  Co.  v.  Van  Rens- 
selaer,  155   F.   140. 

36.  Where  a  corporation  entitled  to  exer- 
cise the  power  of  eminent  domain  after  in- 
stituting proceedings  transferred  all  its 
property  rights  to  another  corporation  hav- 
ing the  same  rights,  the  transferree  be- 
came invested  by  operation  of  law  with  the 
right  to  continue  such  proceeding,  and  was 
therefore  entitled  to  be  substituted  as  pe- 
titioner In  the  proceeding  under  Code  Civ. 
Proc.  Cal.  §  385.  Contra  Costa  Water  Co. 
V.  Van  Rensselaer,   155  F.  140. 

37.  Acts  1903,  pp.  92,  94,  conferring  the 
power  on  street  railway  companies,  confers 
it  upon  lessees  of  street  and  interurban 
lines.  Mull  v.  Indianapolis  &  C.  Trac.  Co. 
[Ind.]  81  N.  E.  657.  The  lessee  of  a  railroad 
cannot  condemn  land  for  use  appurtenant  to 
a  way  of  the  lessor  unless  authorized  by 
statute.     Id. 

38.  See   7  C.  L.   1279. 

39.  Under  Acts  1903,  p.  218,  c.  121,  pro- 
viding that  if  after  location  of  a  railroad 
line  It  appears  that  the  line  is  inconvenient 
or  expensive  to  operate  because  of  grades, 
local  alterations  may  be  made  and  necessary 
land  taken,  held,  widening  and  raising  an 
embankment  to  eliminate  a  grade  w^as  local. 
Smith  V.  Cleveland,  etc.,  R  Co.  [Ind.l  81 
N.  E.  501.  The  fact  that  the  predecessor  of 
a  railroad  company  had  taken  land  for  em- 
bankment purposes  did  not  debar  the  pres- 
ent company  from  taking  additional  land 
for    such    embankment.     Id. 

40.  See    7   C.   L.   1280. 

41.  Gillette  v.  Aurora  Rys.  Co.,  228  111.  261, 
81  N.  E.  1005.  Every  requirement  must  be 
strictly  complied  with,  and  such  compliance 
must  appear  from  the  face  of  the  record. 
Manda  v.  Orange  [N.  J.  Law]  66  A.  917. 
Acts  1905,  p.  61,  construed  and  held  not  to 
permit     a     taking     without     compensation. 
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don  *2  and  must  be  strictly  complied  with,*^  but  a  constitutional  provision  limiting 
the  power  in  the  state  and  in  municipalities  as  its  agents  is  remedial,  and  is  to  be 
liberally  construed."**  The  extent  of  the  power  granted  is  largely  one  of  construc- 
tion,*^ and  one  to  whom  it  is  granted  may  exercise  it  to  the  extent  that  such  con- 
struction will  permit,*®  but  to  no  greater  extent.*^ 

§  2.  Purposes  and  vses  of  a  public  character.*^ — The  purposes  or  uses  for 
which  private  property  *^  may  be  taken  must  be  public.^"  The  question  of  whether 
or  not  a  use  is  a  public  one  is  a  judicial  question/^  and,  while  deference  will  be 


Vandalia  Coal  Co.  v.  Indianapolis  &  L..  R. 
Co.  [Ind.]  79  N.  E.  1082.  Railroad  held  not 
authorized  by  Acts  1899-1900,  p.  423,  and 
Va.  Code  1904,  §  1105f,  to  exercise  the 
power  in  the  construction  of  a  certain  line 
of  road.  Norfolk  &  W.  R.  Co.  v.  Lynchburg 
Cotton  Mills  Co.,  106  Va.  376,  56  S.  E.  146. 
That  a  city  intends  to  use  an  alley  for  a 
sewer  does  not  alter  its  power  to  condemn 
land  therefor.  State  v.  Pierce  County 
Super.  Ct,  [Wash.]  87  P.  521.  When  a  rail- 
road, authorized  by  its  charter  to  construct 
a  line  between  certain  points,  had  perma- 
nently located  its  road,  it  could  not  there- 
after condemn  land  for  the  purpose  of  con- 
structing pieces  of  roadway  in  order  to 
straighten  and  improve  the  line.  Cairo,  V. 
&  C.  R.  Co.  V.  Woodward,  226  111.  331,  80  N. 
E.  882.  Laws  1889-90,  p.  470,  providing  that 
boom  companies  may  acquire  property  by 
condemnation  if  they  cannot  agree  with  the 
owners,  does  not  authorize  such  companies 
to  Interfere  with  navigation  of  streams  or 
use  of  abutting  land  by  riparian  owners. 
Burrows  v.  Grays  Harbor  Boom  Co.  [Wash.] 
87   P.   937. 

42.  Loffmann  v.  Long  Island  R.  Co.,  105 
N,  T.  S.  487.  Under  Priv.  Acts  1901,  p.  88, 
conferring  the  power  on  logging  companies, 
and  Revisal  1905,  §  2575,  giving  the  right 
to  enter  land  and  lay  out  a  route  and 
grounds  required  for  depots,  etc.,  in  the  ab- 
sence of  agreement,  this  right  of  entry  is 
only  for  the  purpose  of  laying  out  the  line. 
State  V.  Wells,  142  N.  C.  590,  55  S.  E.  210. 
A  petition  for  condemnation  for  the  purpose 
of  supplying  inhabitants  of  a  town  and 
other  places  In  a  county  with  water  does 
not  show  that  the  use  is  exclusively  a  pub- 
lic one  within  Code  Civ.  Proc.  §  1238,  au- 
thorizing the  exercise  of  the  power  in 
procuring  ditches,  etc.,  for  conducting  and 
.storing  water  for  counties  and  towns.  Her- 
cules Water  Co.  v.  Fernandez  [Cal.  App.] 
91   P.   401. 

43.  In  proceeding  to  condemn  right  to 
lay  water  pipes  under  Gen.  St.  p.  646,  §§  902, 
925,  It  is  essential  that  act  April  21,  1876, 
should  have  been  complied  with  by  the  city. 
Manda   v.   Orange    [N.   J.   Law]    66   A.    917. 

44.  City  of  Macon  v.  Daley  [Ga.  App.]  58 
S.  E.  540. 

4fi.  A  railroad  company  authorized  to 
construct  a  line  between  certain  places  sub- 
sequently, under  Hurd's  Rev.  St.  1905,  c.  32, 
?§  50-58,  by  resolution  of  its  stockholders, 
sought  to  enlarge  the  purposes  of  the  cor- 
poration so  that  it  could  construct  certain 
pieces  of  road  which  would  shorten  the 
original  line,  held  its  power  with  reference 
to  exercising  the  right  of  eminent  domain 
Avas  not  changed.  Cairo,  V.  &  C.  R.  Co.  v. 
Woodward,  226  111.  331,  80  N.  E.  882. 

46.  Burns'  Ann.  St.  §  5153,  expressly  em- 
powers   a    railroad    to    take    land    necessary 


for  cuttings,  embankments,  etc  ,  in  excess 
of  the  six  rods  ordinarily  allowed.  Smith 
V.  Cleveland,  etc.,  R.  Co.  [Ind.]  81  N.  E.  501. 
Under  Hurd's  Rev.  St.  1905,  p.  365,  empow- 
ering commissioners  to  enlarge  or  change 
the  channel  of  Des  Plaines  River,  and  ac- 
quire property  necessary  for  the  purposes 
of  the  sanitary  district,  it  has  power  to  ac- 
quire land  necessary  for  the  protection  of 
remaining  land  of  a  party,  a  portion  of 
whose  land  was  taken.  Sanitary  Dist.  of 
Chicago  V.  Martin,  227  111.  260,  81  N.  E  417. 
Under  22  St.  at  Large,  p.  934,  giving  light 
and  water  companies  power  to  condemn 
rights  of  way  and  water  courses,  they  have 
power  to  condemn  land.  Ingleside  Mfg.  Co. 
v.  Charleston  Light  &  Water  Co.  [S.  C]  56 
S.  E.  664.  A  railroad  company  which  has 
leased  its  line  may,  if  the  lease  so  pro- 
vides, extend  its  lines  to  benefit  its  lessee, 
and  for  this  purpose  may  condemn  land  in 
its  own  name.  Beckman  v.  Lincoln  &  N.  W. 
R.  Co.  [Neb.]  112  N.  W.  348.  Where  a  rail- 
road, limited  in  the  number  of  tracks  it  may 
use,  consolidated  with  a  company  which  is 
unlimited,  and  the  agreement  contains  no 
limit,  the  consolidated  company  is  not  lim- 
ited. New  York  Cent.,  etc.,  R.  Co.  v.  Yon- 
kers,  103  N.  Y.  S.  252.  Civ.  Code  §  894,  stat- 
ing the  width  of  the  right  of  way  a  rail- 
way company  may  acquire,  does  not  limit 
the  power  of  the  company  to  secure  land 
for  side  tracks,  shops,  depots,  etc.  State  v. 
Meagher  County  Dist.  Ct.,  34  Mont.  535,  88 
P.  44.  Civ.  Code,  §§  526,  894,  providing  that 
a  railroad  company  may  secure  a  right  of 
way  200  feet  wide,  and  land  for  appendages, 
material,  etc.,  where  a  greater  width  is 
needed  for  cuts,  embankments,  etc.,  no  more 
may  be  taken  than  is  necessary  for  such 
purposes.     Id. 

47.  A  railroad  company  can  exercise  the 
power  only  to  take  so  much  land  as  is  nec- 
essary for  tlie  location,  construction,  and 
convenient  use  of  its  own  road,  and  may 
not  take  land  for  the  use  of  another  com- 
pany. Beckman  v.  Lincoln  &  N.  W.  R.  Co. 
[Neb.]    112  N.   W.   348. 

48.  See    7    C.   L.   1280. 

49.  Property  of  a  railroad  company  is 
private  property  and  cannot  be  taken  for 
private  use.  Mays  v.  Seaboard  Air  Line  R. 
Co.,   75   S.   C.   455,   56   S.   E.   30. 

BO.  The  right  m.ay  not  be  exercised  for 
a  private  purpose.  Bridwell  v.  Gate  City  Ter- 
minal Co.,  27  Ga.  520,  56  S.  E.  624.  Private 
property  may  not  be  taken  for  private  use. 
Hench  v.  Pritt  [W.  Va.]  57  S.  E.  808.  Code 
190G,  §  2370.  so  far  as  it  attempts  to  confer 
the  power  upon  the  owners  or  lessees  of 
timber  lands  to  be  exercised  for  their  pri- 
vate benefit  in  procuring  rights  of  way,  is 
void.     Id. 

51.  Shasta  Power  Co.  v.  Walker,  149  P. 
563;   Hench    v.    PrItt    [W.    Va.]    57    S.    E.    808; 
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paid  to  legislative  judgment  in  the  matter,"  it  is  not  conclusive."  The  necessity  of 
taking,^*  the  extent  to  which  property  may  be  taken,"  the  instrumentalities  by 
which  it  may  be  done,^*'  and  the  mode  of  procedure  to  be  observed,  are  matters  rest- 
ing wholly  within  the  province  of  the  legislature."  The  term  "public  use"  is  a 
flexible  one  depending  somewhat  upon  the  nature  and  wants  of  the  community  at  the 
time/^  and  hence  has  necessarily  been  of  constant  growth.^^  As  used  in  the  Idaho 
constitution  the  term  means  public  usefulness  and  productive  of  general  benefits,^*' 
and  is  not  dependent  on  the  restricted  meaning  given  the  term  by  some  courts.®' 
It  is  not  essential  that  the  entire  community  should  be  benefited  or  share  in  the 
use  or  enjoyment  of  the  improvement.''-  Whether  a  use  is  public  is  to  be  deter- 
mined by  its  character.''^  It  is  essential  that  every  one  shall  have  a  right  to  share 
in  the  use  if  he  has  occasion  to  do  so.®*  A  use  declared  by  the  constitution  to  be  a 
public  one  is  conclusively  so.®^  If  the  uses  for  which  property  may  be  taken  are 
enumerated  by  statute,  they  are  the  only  ones  prima  facie  public,®®  and  the  finding 
of  a  trial  court  that  a  use  is  one  authorized  by  statute  is  conclusive.®^  A  use  may  be 
a  public  one  though  temporary  in  character.®^    If  the  taking  is  for  a  public  use,  it 


Caretta  R.  Co.  v.  Virginia-Pocahontas  Coal 
Co.  [W.  Va.]  57  S.  E.  401.  But  it  is  for  the 
courts  to  determine  whether  the  statutory 
conditions  authorizing  the  exercise  of  the 
power  exist  in  a  particular  case.  Gillette 
V.  Aurora  Rys.  Co.,  228  111.  261,  81  N.  E.  1005. 

52.  A  use  declared  by  the  legislature  to 
he  a  public  one  will  be  so  held  by  the  courts 
unless  it  clearly  appears  to  be  otherwise. 
Caretta  R.  Co.  v.  Virginia-Pocahontas  Coal 
Co.    [W.  Va.]   57  S.   E.   401. 

.53.     Hench  v.  Pritt   [W.  Va.]    57   S.  E.   808^. 

54.  Shasta  Power  Co.  v.  Walker,  149  F. 
568.  Under  the  constitution  of  Maine,  the 
question  of  public  necessity  or  necessity 
for  taking  is  a  legislative  one  and  not  open 
to  judicial  revision.  Hayford  v.  Municipal 
Officers  of  Bangor  [Me.]  66  A.  731.  Under 
what  conditions  the  power  may  be  exercised 
is  a  purely  legislative  question.  Gillette  v. 
Aurora  Rys.  Co.,  228  111.  261,  81  N.  E.  1005. 
Section  86,  c.  4,  Rev.  St.,  relative  to  taking 
-suitable  lands  for  library  buildings  by  cit- 
ies, does  not  say  that  any  specific  piece  of 
land  shall  be  taken,  but  declares  a  public 
exigency.  In  such  case,  municipal  author- 
ities do  not  pass  on  question  of  necessity. 
Hayford  v.  Municipal  Officers  of  Bangor 
LMe.]    66    A.    731. 

55.  Not  only  is  the  question  of  exigency 
or  necessity  for  the  taking  a  matter  for  the 
legislature,  but  the  extent  to  which  prop- 
erty may  be  taken  is  also  a  matter  for  the 
legislature.  Hayford  v.  Municipal  Officers 
of   Bangor    [Me.]    66   A.    731. 

56,57.  Shasta  Power  Co.  v.  Walker,  149 
F.   568. 

58.  The  power  is  given  a  degree  of  elas- 
ticity, thus  making  it  capable  of  meeting 
new  conditions  of  the  increasing  necessities 
of  society.  Potlatch  Lumber  Co.  v.  Peter- 
son,  12   Idaho,   769,   88   P.   426. 

59.  The  term  is  a  flexible  one  and  neces- 
sarily has  been  of  constant  growth  as  new 
public  uses  have  developed.  Potlatch  Lum- 
ber Co.  v.  Peterson,  12  Idaho,   769,  88  P.   426. 

60.  Potlatch  Lumber  Co.  v.  Peterson,  12 
Idaho,   769,   88  P.   426. 

61.  The  right  to  exercise  the  power  un- 
der the  constitution  of  Idalio  is  not  depend- 
ent upon  the  narrow  and  restricted  mean- 
ing   of    the    phrase    "Public    use"    as    defined 


by  the  courts  of  some  states.  Potlatch  Lum- 
ber Co.  V.  Peterson,  12  Idaho,  786,  88  P.  426. 
In  this  state  the  general  welfare  and  bene- 
fit of  the  public  is  considered,  and  if  the 
taking  is  necessary  to  the  complete  devel- 
opment of  the  material  resources  of  the 
state,    such   taking   is    for   a   public   use.     Id 

62.  The  fact  that  a  railroad  is  through  a 
mountainous  and  sparsely  .settled  district 
and  that  few  persons  will  use  it  is  imma- 
terial if  all  have  a  right  to  use  it.  Caretta 
R.  Co.  V.  Virginia-Pocahontas  Coal  Co.  [W. 
Va.]    57  S.  E.  401. 

63.  Not  by  the  number  of  persons  who 
enjoy  it.  Caretta  R.  Co.  v.  Virginia-Poca- 
hontas Coal  Co.  [W.  Va.]  57  S.  E.  401. 
Where  a  railroad  company  is  otherwise  au- 
thorized to  condemn  a  street,  the  fact  that 
it  does  not  carry  freight,  but  only  passen- 
gers, baggage,  and  express,  does  not  prevent 
it  from  condemning  property.  Gillette  v. 
Aurora  Rys.  Co.,  228  111.  261,  81  N.  E.  1005. 

64.  In  order  to  entitle  a  private  corpora- 
tion to  exercise  the  power,  the  use  whicii 
forms  the  basis  of  its  application  therefor 
must  be  such  as  will  subserve  the  public  in 
some  appreciable  way.  Shasta  Power  Co.  v. 
Walker,  149  F.  568.  Such  as  it  might  de- 
mand the  service  of  the  corporation  as  of 
right,  and  not  merely  in  accordance  with 
the  latter's  will  and  pleasure.     Id. 

fiS.  The  legislature  cannot  prohibit  the 
exercise  of  the  power  for  any  of  the  pur- 
poses specified  by  the  constitution.  Pot- 
latch Lumber  Co.  v.  Peterson,  12  Idaho,  769, 
88  P.  426. 

66.  A  finding  of  a  trial  court  that  a  use 
not  enumerated  In  the  statute  is  a  public 
one  Is  not  binding  on  appeal.  Hercules 
Water  Co.  v.  Fernandez  [Cal.  App.]  91  P. 
401. 

67.  Hercules  Water  Co.  v.  Fernandez 
[Cal.   App.]    91   P.   401. 

68.  An  application  to  condemn  land  for 
liowage  purposes  to  increase  power  will  not 
be  denied  because  it  appears  that  improve- 
ment would  meet  demands  only  during  suc- 
ceeding six  years.  Will  not  be  denied  be- 
cause for  temporary  purpose.  State  v. 
Olympia  Light  &  Power  Co.  [Wash.]  90  P. 
656. 
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is  no  objection  that  incidental  and  private  advantages  will  result  to  the  petitioner." 
The  fact  that  a  railroad  agrees  not  to  maintain  stations  in  the  vicinity  of  the  source 
of  a  water  supply  does  not  destroy  the  public  character  of  the  road.^"  There  must 
be  a  public  exigency  or  necessity.'^  The  term  "necessary"  means  reasonably  neces- 
sary under  the  circumstances.'^^  The  determination  of  commissioners  as  to  the 
existence  of  necessity  is  entitled  to  great  weight." 

Particular  purposes  and  uses.''* — Among  the  uses  ordinarily  deemed  public  are 
the  construction  of  ferries,"  facilities  for  transporting  water  for  irrigation  and 
mining  purposes,'^  or  for  furnishing  the  public  with  water,  light,  and  heat,^'  and 
the  development  of  the  natural  resources  of  the  community."  Where  the  use  is  a 


69.  The  fact  that  a  corporation  author- 
ized to  exercise  the  power  to  Increase  its 
water  power  to  operate  street  railway  and 
lighting  systems  is  authorized  by  Its  arti- 
cles to  furnish  power  to  individuals,  which 
is  not  a  public  use,  will  not  deprive  it  of 
its  right  to  exercise  the  power.  State  v. 
Olympia  Light  &  Power  Co.  [Wash.]  90  P. 
656.  Where  the  legislature  has  authorized 
the  talcing  of  land  for  a  certain  use,  courts 
will  not  decline  to  acknowledge  It  a  public 
use  merely  because  of  incidental  private  ad- 
vantage unless  it  is  manifest  that  the  use 
does  not  imply  a  right  in  the  general  pub- 
lic to  its  enjoyment.  Mull  v.  Indianapolis 
&  C.  Trac.  Co.   [Ind.]    81  N.  E.  657. 

70.  The  fact  that  a  railway  company 
agrees  not  to  maintain  stations  for  a  dis- 
tance of  ten  or  twelve  miles  in  a  certain  lo- 
cality, so  as  to  prevent  the  water  supply 
of  acity  from  being  contaminated,  does  not 
take  away  the  public  character  of  the  road. 
State  V.  King  County  Super.  Ct.  [Wash.]  90 
P.   663. 

Tl.  Evidence  sufficient  to  show  a  pres- 
ent necessity  for  taking  land  for  drainage 
purposes.  Laguna  Drainage  Dlst.  v.  Mar- 
tin  Co.    [Cal.   App.]    89   P.    993. 

72.  Does  not  mean  absolute  necessity 
and  that  there  shall  be  no  other  place  for 
location  of  road.  State  v.  King  County 
Super.  Ct.  [Wash.]  90  P.  663.  Reasonable, 
not  absolute  necessity,  is  all  that  is  re- 
quired to  justify  establishment  of  an  alley, 
and  evidence  that  a  city  had  used  land  for 
an  alley  is  properly  excluded.  State  v. 
Pierce  County  Super.  Ct.   [Wash.]    87  P.  521. 

73.  Under  Railroad  Laws  (Laws  1892, 
p.  1395),  providing  that  no  railroad  shall 
commence  construction  until  railroad  com- 
missioners certify  public  convenience  and 
necessity,  and  that  if  such  certificate  is  re- 
fused application  may  be  made  to  the  su- 
preme court,  held  the  applicant  has  the  bur- 
den to  show  that  the  commissioners  erred 
in  their  determination.  In  re  Rochester,  C. 
E.  Track  Co.,  102  N.  Y.  S.  1112.  On  such  ap- 
plication great  weight  should  be  given  to  the 
decision  of  the  commissioners.  Id.  One 
who  seeks  to  enjoin  the  exercise  of  the 
power  on  the  ground  that  It  Is  being  exer- 
cised for  the  benefit  of  a  company  other 
than  the  petitioner  has  the  burden  to  prove 
such  fact.  Beckman  v.  Lincoln  &  N.  W.  R. 
Co.    [Neb.]    112   N.   W.    348. 

74.  See    7    C.    L.    1282. 

76.  Kurd's  Rev.  St.  1905,  c.  24,  providing 
that  a  city  may  acquire  ferries  by  "purchase, 
lease,  or  gift,"  confers  the  right  to  condemn 
land  for  such  purpose.  Helm  v.  Grayville, 
224  111.  274,  79  N.  E.  689.    Under  Hurd's  Rev. 


St.  1905,  c.  24,  §  194,  c.  55,  §  23,  a  city  has 
a  right  to  condemn  property  for  a  ferry.  Id. 
It  is  no  defense  to  a  proceeding  to  condemn 
land  for  a  ferry  landing  that  one  landing 
will  be  in  another  state.     Id. 

76.  Under  Alaska  Code  (31  Stat.  522), 
providing  that  the  right  of  eminent  domain 
may  be  exercised  for  the  purpose  of  pro- 
curing canals  and  flumes  for  transporta- 
tion, and  to  supply  water  for  mining  and 
agricultural  purposes,  a  mining  corpora- 
tion can  exercise  it  to  procure  a  right  of 
way  to  carry  water  to  work  mining  claims. 
Miocene  Ditch  Co.  v.  Jacobsen  [C.  C.  A.) 
146  F.  680.  Flooding  land  by  a  dam  erected 
for  the  purpose  for  supplying  electric 
power  for  mines,  water  for  irrigation,  etc., 
held  a  public  use  under  Const,  art.  3,  §  15. 
Helena  Power  Transportation  Co.  v.  Spratt, 
35  Mont.   108,  88  P.  773. 

77.  Rev.  Laws  1905,  5  2841,  authorizing 
the  taking  of  property  necessary  for  the 
transaction  of  the  "public  business"  for 
which  the  corporation  is  formed.  Includes 
the  construction  of  works  for  supplying 
the  public  with  water,  light,  heat,  and 
power.  Minnesota  Canal  &  Power  Co.  v. 
Pratt  [Minn.]  112  N.  W.  395.  Under  such 
statutes  the  power  may  be  exercised  to  aid 
In  the  construction  of  canals  and  reservoirs 
to  be  used  to  create  and  distribute  electric 
power  for  public  use.  Id.  Complaint  to 
condemn  ditch  right  of  way  alleging  that 
the  corporation  had  acquired  a  franchise  t(>. 
sell  inhabitants  of  a  town  light,  heat,  and 
power,  and  that  it  was  necessary  to  the 
operation  of  its  plant  to  conduct  water  In  a 
ditch  over  the  property  sought  to  be  con- 
demned, shows  that  the  property  is  sought 
for  public  use.  Shasta  Power  Co.  v.  Wal- 
ter,  149   F.   568. 

78.  The  necessary  use  of  lands  for  the 
complete  development  of  the  material  re- 
sources of  the  state  is  a  public  use.  Const. 
art.  1  §  14.  Potlatch  Lumber  Co.  v.  Peter- 
son, 12  Idaho,  769,  88  P.  426.  Complaint  to 
condemn  land  for  Improvement  of  a  river 
for  storing  of  water  for  floating  logs  held 
to  state  a  cause  of  action.  Id.  Under  Rev. 
St.  1887,  §  5210,  Improvement  and  floatabll- 
Ity  of  all  streams  may  be  obtained  by  the 
exercise  of  the  power.  Id.  "Streams  not 
navigable"  as  used  In  this  statute  means 
not  navigable  In  fact.  Id.  In  enacting  Rev. 
St.  1887,  §  5210,  the  legislative  Intent  was 
to  make  the  provisions  thereof  applicable 
to  all  streams  not  navigable  In  fact.  Id. 
I'ndor  the  constitution  of  Idaho  the  power 
may  be  exercised  in  development  of  lumber 
Indimtry  as  it  is  one  of  the  material  re- 
bourctts  of  the  state.     Id. 
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public  one,  the  power  may  be  exercised  to  such  extent  as  to  make  the  improvement 
effective.'^^ 

§  3.  Property  liable  to  appropriation  and  estates  therein  ivhich  may  he  ac- 
quired.^"—Except  where  exempt  or  used  for  other  public  purposes,^^  any  kind  of 
private  property  ^^  or  estate  therein  may  be  taken,^''  but  interference  with  a  navigable 
stream  should  not  be  permitted  until  plans  are  approved  by  Federal  authorities.^ 
No  more  can  be  taken  than  is  necessary  for  the  public  use.^= 

Property  in  actual  and  necessary  use  for  a  public  purpose.^^ — The  right  to 
take  property  already  subjected  to  a  public  use  must  rest  in  express  legislative 
grant "  and  does  not  follow  from  a  general  grant  of  the  power,^^  ^^^^  j^  ^g  generally 
provided  that  such  property  may  be  taken  when  required  for  a  more  necessary  use/^ 
and  when  the  two  uses  do  not  conflict  the  estate  or  easement  necessary  for  the  re- 


79.  Though  a  spur  track  was  not  used 
by  the  public,  but  only  as  a  switch,  adja- 
cent owners  could  recover  without  showing- 
that  It  was  a  nuisance.  Houston  &  T.  C.  R. 
Co.  V.  Davis  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  662,  100  S.  W.  1013.  Under  Civ.  Code, 
§§  826,  890,  894,  and  Code  Civ.  Proc.  §  2211, 
providing  that  where  necessary  a  railroad 
may  change  the  course  of  a  stream,  it  may 
condemn  land  for  such  purpose.  State  v. 
Meagher  County  Dist.  Ct.,  34  Mont.  535,  88 
P.    44. 

SO.     See  7  C.  L.   1283. 

81.  See  post,  this  section,  property  in  use 
for  other  public  purposes. 

82.  Under  Pol.  Code,  §§  3454,  3471,  au- 
thorizing trustees  of  reclamation  district 
to  take  right  of  way  for  construction  of 
works  and  ditches,  the  "right  of  way"  is 
private  property  within  Code  Civ.  Proc. 
§  1240,  providing  that  rights  of  way  are  pri- 
vate property  for  the  purposes  mentioned 
In  §  1238,  among  which  are  railroad  pur- 
poses. Reclamation  DIst.  No.  551  v.  Sacra- 
mento County  Super.  Ct.  [Cal.]  90  P.  545. 
Under  Ball.  Ann.  Codes  &  St.  §§  4143,  4146, 
riparian  rights  in  non-navigable  streams 
are  subject  to  condemnation.  State  v.  Stev- 
ens County  Super.  Ct.  [Wash.]  90  P.  650. 
Riparian  rights  in  a  stream  acquired  by  a 
public  carrier  of  water  while  an  irrigation 
company  in  prosecuting  its  construction 
work  are  subject  to  condemnation  under 
Ball.  Ann.  Codes  &  St.   §  4156.     Id. 

A  logging  railroad  built  by  a  lumber  com- 
pany, located  where  there  was  no  public 
business  tributary  to  it,  and  having  no 
cars  for  carrying  freight  or  passengers, 
held  a  private  enterprise  which  could  be 
condemned.  State  v.  King  County  Super. 
Ct.  [Wash.]  90  P.  663.  Under  Va.  Code  1904, 
§§  1105  c,  1105  f,  amended  by  Acts  1906,  p. 
452,  revising  Code  1873,  c.  56,  and  Code  1887, 
c.  46,  a  public  service  corporation  may 
condemn  T»ater  rights  of  qn  inferior  ripar- 
ian proprietor  by  condemning  the  right  to 
divert  water  without  condemning  the  land 
over  which  it  flows.  Clear  Creek  Water 
Co.  v.  Gladeville  Imp.  Co.  [Va.]  58  S.  E. 
5  86.  A  company  may  not  condemn  a  part 
of  an  alley  and  a  strip  of  an  abutter's  lot 
and  leave  the  lot  and  remainder  of  the  al- 
ley separate  and  the  former  within  the 
right  of  way.  Folsom  v.  Gate  City  Term- 
inal Co.   [Ga.]   57  S.  E.  314. 

S3.  Whatever  rights  the  fee  owner  has 
left  after  certain  easements  have  been  ap- 
propriated   are     subject     to     condemnation. 


State  V.  King  County  Super.   Ct.    [Wash.]    90 
P.   663. 

84.  A  corporation  should  not  be  per- 
mitted to  exercise  the  power,  where  the 
enterprise  involves  Interference  with  a  nav- 
igable stream,  until  the  plans  are  approved 
by  Federal  authority.  Minnesota  Canal  & 
Power  Co.  v.  Pratt   [Minn,]   112  N.  W.  395. 

85.  United  States  v.  Baltimore  &  O.  R. 
Co.,   27  App.  D.  C.  105. 

86.  See    7    C.    L.    12S4. 

87.  Only  in  the  exercise  of  the  power  of 
eminent  domain  can  the  legislature  author- 
ize property  dedicated  to  a  specific  public 
use  to  be  used  for  an  inconsistent  purpose. 
Louisville  &  N.  R.  Co.  v.  Cincinnati,  76  Ohio 
St.  481,  81  N.  E.  983.  Property  devoted  to 
a  public  use  cannot  be  taken  unless  the 
legislature  has  expressly  or  by  necessary 
implication  authorized  it  to  be  taken.  Gil- 
lette V.  Aurora  R.  Co.,  228  111.  261,  81  N.  E. 
1005.  The  provisions  of  Consolidation  Act, 
Laws  1882,  p.  262,  and  greater  New  York 
Charter,  relative  to  acquisition  of  land  for 
streets,  does  not  authorize  taking  of  land 
previously  taken  for  a  railroad.  In  re  East 
161st  St..  52  Misc.  596,  102  N.  Y.  S.  500. 

88.  A  navigable  stream  may  not  be  In- 
terfered with  unless  the  statute  expressly 
so  provides.  Minnesota  Canal  &  Power  Co. 
v.  Pratt  [Minn.]  112  N.  W.  395.  Under  the 
general  law,  one  railroad  company  cannot 
take  property  of  another  if  such  taking 
materially  interferes  with  the  prior  use. 
Birmingham  &  A.  R.  Co.  v.  Louisville  &  N. 
R.  Co.  [Ala.]  44  So.  679.  The  general  power 
conferred  by  the  legislature  upon  a  local 
board  to  condemn  lands  for  highways  does 
not  authorize  it  to  condemn  land  previously 
taken  for  another  public  purpose.  Station 
grounds  of  railroad  company.  Chicago, 
etc.,  R.  Co.  V.  Williams,  148  F.  442.  The 
taking  of  private  property  only  Is  author- 
ized by  statutes  providing  for  the  exercise 
of  the  power  of  eminent  domain  unless 
there  Is  express  or  clearly  Implied  au- 
thority to  extend  them  to  public  property. 
State  V.  Boone  County   [Neb.]   110  N.  W.  629. 

89.  Evidence  held  to  show  a  reasonable 
necessity  authorizing  taking  of  land  de- 
voted to  one  public  service  for  another  pub- 
lic service.  State  v.  Skamanla<  County 
Super.  Ct.  [Wash.]  91  P.  637.  On  the  ques- 
tion of  reasonable  necessity  for  taking  land 
devoted  to  one  public  service  for  another, 
the  comparative  expense  In  maintaining 
the  latter  (railroad)  elsewhere  may  be  con- 
sidered.    Id. 
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quirenients  of  the  latter  corporation  may  be  taken,**"  but  necessity  therefor  must 
exist."^  Whether  the  two  uses  will  materially  conflict  is  a  judicial  question.^-  A 
right  in  one  railroad  company  to  condemn  a  way  across  the  line  of  another  does 
not  give  it  power  to  arbitrarily  select  its  route.®^  The  general  power  of  condemna- 
tion will  not  authorize  the  taking  of  an  abandoned  right  of  way  upon  which  there  is 
a  prior  location  where  no  necessity  therefor  exists,^*  nor  will  a  specific  right  to  con- 
demn abandoned  rights  of  way  authorize  condemnation  of  an  abandoned  right  of 
way  on  which  there  is  a  prior  street  railway  location. ^^  A  railway  company  may  not 
by  running  its  preliminary  line  preempt  the  property  against  another  company.^® 


90.  Section  2915.  Rev.  Laws  1905,  au- 
thorizing one  railroad  company  to  condemn 
a  right  of  way  across  the  line  of  another, 
applies  to  companies  organized  under  prior 
statutes  as  well  as  to  those  organized  under 
the  laws  of  1905.  In  re  Minneapolis  &  St. 
P.  Suburban  R.  Co.  [Minn.]  112  N.  W.  13. 
One  railroad  company  may  take  the  land 
of  another  where  there  is  necessity  there- 
for, and  it  can  be  taken  without  material 
detriment  to  the  owner.  State  v.  Clarke 
County  Super.  Ct.  [Wash.]  88  P.  332.  Power 
in  one  raiiroad  company  to  take  a  right  of 
way  across  another  line  is  implied  from  the 
law  authorizing  its  construction.  In  this 
particular  street  railways  cannot  be  dif- 
ferentiated from  commercial  railways, 
Shreveport  Trac.  Co.  v.  Kansas  City  S.  & 
G.  R.  Co.  [La]  44  So.  457.  Under  Ann.  St. 
190G.  pp  1082,  1044,  a  telephone  and  tele- 
KfHph  eompanj-  may  condemn  an  easement 
on  a  railroad  right  of  v»ay  to  maintain  its 
poles  and  wires.  American  Tel.  &  T.  Co. 
V.  St.  Louis,  etc..  R.  Co.,  202  Mo.  656,  101  S. 
W.  576.  Construction  of  proposed  tele- 
phone and  telegraph  line  on  railroad  right 
of  way  held  not  to  materially  interfere 
with  enjoyment  of  easement  of  the  rail- 
road company.  Id.  Under  Ball.  Ann.  Codes 
&  St.  §  4335,  one  railroad  may  condemn  a 
way  across  another  and  take  a  portion  of 
Its  right  of  way  if  it  can  be  done  without 
material  detriment  to  the  other.  State  v. 
King  County  Super.  Ct.  [Wash.]  90  P.  663. 
Where  the  legislature  has  provided  that 
the  right  of  way  of  a  reclamation  district 
may  be  crossed  by  another  right  of  way 
or  subjected  to  a  common  use  with  another 
public  service  corporation,  it  cannot  be  said 
that  the  court  is  without  jurisdiction  to  a 
proceeding  to  take  a  levee  right  of  way 
for  a  railroad  right  of  way  merely  because 
the  complaint  shows  that  the  strip  is  sub- 
ject to  an  easement  for  a  levee  constructed 
thereon.  Reclamation  Dist.  No.  551  v.  Sa- 
cramento County  Super.  Ct.  [Cal.]  90  P. 
545.  Under  Civ.  Code  1902,  §  1895,  provid- 
ing that  certain  private  carrier  corpora- 
tions have  power  to  condemn  a  way  across 
existing  railroads,  evidence  held  to  show 
that  it  was  essential  to  the  conduct  of  the 
business  of  private  railway  company  and 
reasonable  necessity  for  condemnation  of 
a  crossing  over  an  existing  railroad.  Salem 
R.  Co.  V.  Alderman  &  Sons  Co.  [S.  C]  58 
S.   E.   940. 

01.  Under  Rev.  St.  Idaho  1887,  §  5212, 
providing  that  property  already  condemned 
shall  not  be  taken  except  for  a  more  nec- 
essary public  use,  held  wliere  defendant  had 
acquired  a  right  to  drive  a  tunnel  through 
plaintiff's    mining    claims,    plaintiff    did    not 


acquire  a  right  to  use  such  tunnel  to  work 
their  own  mines  on  the  theory  that  de- 
fendants condemnation  was  for  a  public 
use,  necessity  for  such  common  use  not 
appearing.  It  is  no  defense  to  a  proceeding 
by  a  telegraph  company  to  condemn  a  right 
of  way  along  a  railroad,  where  the  height 
of  the  poles  did  not  exceed  the  distance 
from  their  location  to  the  end  of  the  cross 
ties,  that  the  right  of  way  was  already 
incumbered  with  one  line,  and  the  effect 
of  another  would  be  to  menace  the  safety 
of  its  tracks  and  trains.  Georgia  R.  «& 
Banking  Co.  v.  Atlantic  Postal  Tel.  Cable 
Co.,   152  F.   991. 

93.  Whether  the  proposed  easement  of  a 
telegraph  and  telephone  company  on  a  rail- 
road right  of  way  would  destroy  or  mate- 
rially interfere  with  the  use  of  the  rail- 
road easement  is  a  judicial  question.  Am- 
erican Tel.  &  T.  Co.  v.  St.  Louis,  etc.,  R.  Co., 
202  Mo.  656,  101  S.  W.  576.  Where,  in  pro- 
ceedings by  a  telegraph  company  to  take 
such  easement,  the  railroad  filed  a  petition 
setting  forth  reasons  and  answers  showing 
that  the  proposed  use  would  materially  in- 
interfere  with  its  easement,  the  overruling 
thereof  by  the  court  constituted  a  judicial 
determination  of  the  question.  Id.  Refusal 
of  an  instruction  challenging  sufficiency 
of  evidence  and  in  the  nature  of  a  demurrer 
held  to  constitute  a  judicial  determina- 
tion of  the  question.  Id.  In  a  proceed- 
ing by  a  railway  company  to  take  as  a 
right  of  way,  a  right  of  way  acquired 
by  a  reclamation  district,  where  It  is  al- 
leged that  the  two  uses  will  not  conflict 
the  court  cannot  say  as  a  matter  of  law 
that  the  uses  cannot  be  so  regulated  as 
not  to  interfere  with  each  other.  Reclama- 
tion Dist.  No.  551  V.  Sacramento  County 
Super.   Ct.    [Cal]    90   P.   545. 

93.  Ball.  Ann.  Codes  &  St.  §  4335,  pro- 
viding that  one  railway  company  may  pro- 
cure a  right  of  way  across  another,  does 
not  give  power  to  arbitrarily  condemn  a 
right  of  way  across  the  terminals  of  an- 
other company.  State  v.  Whitman  County 
Super.  Ct.  [WasB.]  88  P.  201.  Evidence  held 
to  show  that  public  necessity  did  not  re- 
quire that  petitioner's  route  be  established 
a.'^    proposed.     Id. 

94.  Fayetteville  St.  R.  Co.  v.  Aberdeen 
&    n.   R.   Co.,   142   N.   C.    423,    55   S.   E.    345. 

95.  Fayetteville  St.  R.  Co.  v.  Aberdeen  & 
n.  R.  Co.,  142  N.  C.  423,  55  S.  E.  345.  A 
street  railway  company  which  has  located 
a  right  of  way  may  protect  the  same  by 
injunction  against  another  company  which 
seeks    to   condemn    the    same.     Id. 

90.  A  railroad  company  cannot  by  sim- 
ply   running    its    preliminary    line    and    pur- 
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Private  o^mers  may  not  object  to  tlie  taking  of  property  devoted  to  one  public  use  for 
another  such  use.^" 

Statutory  authority  to  petitioner  to  choose  his  own  loration  may  he  given/^  and 
such  selection  will  be  sustained  in  the  absence  of  bad  faith.^** 

§  4.  ^Yhat  is  a  "taking/'  "injuring/'  or  "damaging"  of  property.^ — Any  direct 
injury  to  -  or  interference  with  ^  private  property  *  which  materially  lessens  its  value,^ 
or  by  which  the  owner's  right  to  its  use  and  enjoinment  is  in  any^substantial  degree 
abridged  or  destroyed,^  is  a  taking.  The  injury  must  be  actual,  susceptible  of  proof, 
and  capable  of  being  approximately  measured.'^  Tbe  mere  expression  of  an  inten- 
tion to  take  is  not  a  taking.^ 

Exercises  of  police  or  taxing  power/" — The  requirement  of  compensation  does 
not  impose  any  restriction  upon  the  exercise  of  the  police  ^°  or  taxing  power,"  but 


chasing  as  an  ordinary  purchaser  the  land 
over  which  its  line  has  been  extended  so 
imprf.ss  the  land  witli  a  public  character 
as  to  preempt  it  against  another  company. 
Southern  Indiana  R.  Co.  v.  Indianapolis  & 
L.  R.  Co.  [Ind.]  81  N.  E.  65.  When  the 
law  under  which  two  railroad  companies 
are  incorporated  does  not  grant  them  a 
right  of  way,  and  one  company  seeks  to 
condemn  land  purchased  by  another,  their 
rights  must  be  solved  by  priority  of  lo- 
cation accompanied  by  some  public  act 
tending  to  commit  to  a  definite  location.  Id. 

97.  Private  owners  of  land  sought  to  be 
taken  by  a  railroad  company  for  addi- 
tional tracks  may  not  object  to  the  right 
of  the  company  to  take  part  of  a  public 
park.  New  York  Cent.  &  H.  R.  R.  Co.  v. 
Yonkers,   ICI   N.   Y.   S.   252. 

98.  See  7   C.  L.   12S3. 

99.  Where,  in  a  suit  to  ex-propriate  land 
for  a  railroad,  evidence  fails  to  disclose  that 
petitioner.  In  selecting  its  route,  was  ac- 
tuated by  wanton  purpose  to  inflict  injury, 
but  it  appears  that  the  route  was  selected 
in  good  faith,  the  right  of  the  petitioner  to 
select  its  route  will  not  be  subjected  to 
judicial  control.  Colorado  So.  etc.,  R.  Co. 
V.  Boagni,  118  La.  268,  42  So.  932.  Under 
Ann.  St.  1906,  pp.  1028,  1044,  the  discretion 
of  a  telegraph  company  in  selecting  its 
route  cannot  be  interfered  with  in  the  ab- 
sence of  bad  faith,  malicious  motive,  or 
that  such  taking  would  entail  great  loss. 
American  Tel.  &  T.  Co.  v.  St.  Louis,  etc., 
R.   Co..   202   Mo.    656,   101   S.  W.    576. 

1.  See   7   C.  L    1285. 

2.  The  cutting  of  a  ditch  through  pri- 
vate premises  is  a  taking.  Fraser  v.  Mu- 
lany,   129   Wis.   377,   109   X.   W.   139. 

3.  In  the  absence  of  proof  that  a  spur 
track  was  a  temporary  expedient,  it  is 
sufficiently  permanent  in  character  to  en- 
title adjacent  owners  to  recovery.  Hous- 
ton, &  T.  C.  R.  Co.  V.  Davis  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.   662,   100   S.  W.  1013. 

4.  "Private  way"  as  used  in  Comp.  Laws 
1897,  §  6234,  providing  that  compensation 
must  be  made  for  private  ways  taken,  in- 
cludes a  private  way  created  by  a  convey- 
ance of  a  tract  with  right  of  way  over  an 
adjacent  track.  Detroit  Leather  Specialty 
Co.  v.  Michigan  Cent.  R.  Co.  [Mich.]  14  Det. 
Leg.  N.  588,  113  N.  W.  14.  Where  the  bed 
of  a  stream  is  taken,  the  owner  is  entitled 
to  compensation.  In  re  City  of  Buffalo,  116 
App.  Div.  oil,  101  N.  Y.  S.  966.  The  right 
of  a   riparian    owner   to   take   water  from  a 


.'Stream  is  property,  within  a  provision  that 
property  shall  not  be  taken  without  com- 
pensation. Bigham  v.  Port  Arthur  Canal  & 
i)ock  Co.  [Tex.]  17  Tex.  Ct.  Rep.  4,  97  S  W 
686. 

5.  Where  a  railway  company  takes  a 
vacated  street  for  its  right  of  waj',  it  Is 
liable  to  abutting  owners  for  depreciation 
in  the  value  of  his  property.  Blackwell, 
etc.,  R.  Co.  V.  Gist,  18  Okl.  516,  90  P.   889. 

6.  Under  Const.  Neb.  1875,  art.  1,  §  21,  a 
property  owner  is  entitled  to  compensation 
for  special  injury  though  no  part  of  his 
property  Is  actually  taken.  Mason  Citv  & 
Ft.  D.  R.  Co.  V.  Wolf  [C.  C.  A.]  148  F.  961. 
Damages  may  be  recovered  for  noise, 
smoke,  and  cinders  from  railroad.  Id. 
Where  one  was  entitled  to  easements  of 
way  across  a  railroad,  which  easements 
were  destroyed  when  an  additional  strip 
was  taken,  he  was  held  entitled  to  dam- 
ages therefor,  the  statute  relative  to  farm 
crossings  being  of  questionable  applicabil- 
ity. New  York  Cent.  &  H.  R.  R.  Co.  v. 
Marshall,  105  N.  Y.  S.  686.  The  pollution 
of  water  by  tide  water  flowing  into  a 
bayou  rendering  the  fresh  waters  unfit  for 
irrigation  purposes,  is  a  taking  of  riparian 
rights.  Bigham  v.  Port  Arthur  Canal  & 
Dock  Co.  [Tex.]  17  Tex.  Ct.  Rep.  4,  97  S.  W. 
686. 

7.  Interference  of  easements  of  light, 
air,  and  access  which  were  the  only  rights 
affected  by  the  running  of  trains  held  not 
to  constitute  basis  of  recovery.  Wolf  v. 
Manhattan  R.  Co.,  51  Misc.  426,  101  N.  Y.  S. 
493.  Where  a  city  and  private  owner  ac- 
quired their  property  by  purchase  with 
reference  to  a  map  showing  streets  and 
the  property  appeared  to  be  laid  out  on  a 
certain  street,  held  that  so  long  as  the 
street  remains  open  In  front  of  the  blocks 
upon  which  the  private  owner's  property 
abuts,  and  it  does  not  appear  that  the  erec- 
tion of  a  building  on  the  portion  of  tlie 
street  sought  to  be  vacated  will  interfere 
with  light  and  air,  he  is  not  deprived  of 
any  private  easement.  Reis  v.  New  York, 
188   N.   Y.   58,   80   N.   E.   573. 

8.  The  platting  of  a  street  through  land 
is  not  a  taking.  In  re  South  Twelfth  Street, 
217  Pa.   362,   66  A.  568. 

9.  See   7    C.   L.   1286. 

10.  Act  March  15,  1906,  art.  2,  providing 
that  on  an  assignment  of  a  Hen  where  such 
a.ssignment  is  not  of  record  the  original 
holder  shall  be  liable,  is  not  a  taking. 
Shrader    v.    Semonin.    29    Ky.    L.    R.    1089.    96 
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the  fact  that  the  taking  is  for  a  public  purpose  does  not  avoid  the  necessity  of  com- 
pensation.^^ 

Estahlishmcnt  or  vacation  of  streets}^ — On  vacation  of  a  street  only,  an  owner 
whose  property  abuts  on  such  street  and  whose  means  of  access  thereto  is  interfered 
with  is  entitled  to  compensation/*  but,  under  a  rule  allowing  damages  for  vacation 
of  streets,  an  abutter  is  entitled  to  damages  where  a  street  is  narrowed.^^  There  ia 
a  conflict  of  authority  as  to  whether  an  abutting  owner  is  entitled  to  compensation 
>for  loss  of  lateral  support  caused  by  grading  a  street.^® 

Change  of  grade  of  streets^ — At  common  law  a  municipality  is  not  liable  for 
injuries  to  abutting  property  caused  by  change  of  street  grade.^®  But  in  many  states 
this  rule  is  changed  by  statute,^^  and  recovery  may  be  had  though  the  grade  is  rea- 
sonable and  the  work  properly  done.^**  In  some  states,  damages  may  be  had  for  im- 
provements on  the  premises.^^ 


S.  W.  904.  Code  1904,  §  1729a,  providing 
for  abatement  of  public  nuisances,  does 
not  authorize  a  taking  of  private  property 
for  public  use.  Jeremy  Imp.  Co.  v.  Com., 
106  Va.  482.  56  S.  E.  224.  Ann.  St.  1906,  p. 
3608,  malving  It  unlawful  to  have  in  his 
possession  the  carcass  of  a  deer  which  does 
not  show  the  evidence  of  its  sex,  is  not  in 
violation  of  the  provision  that  property 
shall  not  be  taken  for  public  use  without 
compensation  though  it  applies  to  domesti- 
cated deer.  State  v.  Weber  [Mo.]  102  S.  W. 
955.  Ordinance  requiring  owners  or  occu- 
pants of  property  to  remove  snow  from 
adjoining  sidewalks  is  not  a  taking  with- 
out compensation.  State  v.  McCrillis  [R. 
T.]  66  A.  301.  Code,  §  2297.  providing  that 
relatives  of  insane  persons  shall  be  liable 
to  the  county  for  sums  paid  by  It  to  the 
state  for  hospital  expenses  of  such  insane 
persons,  is  not  a  taking.  Guthrie  County 
v.  Conrad,  133  Iowa,  171,  110  N.  W.  454. 
Making  of  alterations  in  a  bridge  to  remove 
obstruction  of  navigation  is  not  a  taking 
for  which  compensation  must  be  made. 
Act  Mar.  3,  1899.  §  18.  Union  Bridge  Co.  v. 
U.  S.,  204  U.  S.  364,  51  Law.  Ed.  523.  And 
see  Stone  v.  Southern  Illinois  &  Mo.  Bridge 
Co.,   206  U.   S.   267.   51  Law.   Ed.   1057. 

11.  An  assessment  against  abutting 
property  for  paving  a  street  is  not  a  tak- 
ing where  the  city  can  only  use  the  amount 
of  the  assessment  for  the  paving.  Nalle  v. 
Austin  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  54, 
103  S.  W.  825.  Under  Comp.  St.  1897,  §  101b, 
special  assessments  may  be  levied  to  pay 
for  property  taken  for  boulevard  purposes 
upon  all  property  benefited,  and  is  not 
limited  to  property  which  abuts  on  the 
boulevard.  State  v.  Several  Parcels  of 
Land   [Neb.]    113  N.  W.  248. 

12.  Though  elevated  railway  tracks  were 
built  In  streets  under  the  police  power,  an 
abutting  owner  was  entitled  to  compensa- 
tion for  impairment  of  his  easements  of 
light  and  access.  Coyne  v.  Memphis  [Tenn.] 
102  S.  W.  355.  Under  the  rule  that  private 
property  cannot  be  taken  for  public  use 
without  compensation,  held,  where  a  rail- 
road erected  a  watertank  which  constituted 
a  nuisance  to  a  neighboring  dwelling,  ne- 
cessity for  location  of  the  tank  is  no  defense 
to  an  action  for  damages.  Texas  &  P.  R. 
Co.  v.  Edrington  [Tex.]  18  Tex.  Ct.  Rep.  175. 
101   S.  "W.  441. 

13.  See  7  C.  L.   1287. 

14.  Only    property    owners    whose    prop- 


erty abuts  on  a  street  vacated  and  whose 
access  to  their  property  is  cut  off  are  en- 
titled to  compensation  because  of  the  vaca- 
tion. Enders  v.  Friday  [Neb.]  Ill  N.  W. 
140. 

15.  Under  Laws  1895,  p.  2037,  providing 
for  damages  when  streets  are  closed,  an 
owner  held  entitled  to  compensation  where 
a  street  was  narrowed.  People  v.  Delany, 
105  N.  Y.  S.  746.  Mandamus  will  lie  to 
compel  the  appointment  of  commissioners 
to  determine  compensation  where  a  street 
is  narrowed,  though  the  strip  taken  Is 
narrow    and    the    damage    small.     Id. 

16.  Where  in  grading  a  street  a  sub- 
.<?tantial  portion  of  an  abutting  owner's 
land  falls  in  because  of  removal  of  lateral 
support,  it  constitutes  a  taking  of  the  soil 
and  not  a  mere  consequential  injury,  and 
the  assessments  of  damages  and  benefits 
does  not  cover  such  taking.  Dahlman  v. 
Milwaukee  [Wis.]  Ill  N.  W.  675.  Where  a 
city  owning  the  fee  of  streets  in  establish- 
ing a  grade  removes  lateral  support  from 
the  land  of  an  abutting  owner,  it  is  not  a 
taking.  Talcott  Bros.  v.  Des  Moines  [Iowa] 
109  N.  W.   311. 

17.  See  7  C.  L.  1287.  See.  also,  High- 
ways and  Streets,  8  C.  L.  40. 

18.  Laws  of  New  York  providing  for 
changes  in  railroad  viaduct  in  a  street  so 
as  to  Increase  the  size  thereof  is  not  un- 
constitutional as  depriving  an  adjoinin'g 
owner  of  his  property,  consisting  of  light 
and  air  easements,  without  compensation. 
I'^oster  V.  New  York  Cent.  &  H.  R.  R.  Co., 
118  App.  Div.  143.   103  N.  Y.   S.  531. 

19.  Laws  1883,  p.  100,  amended  by  Laws 
1884,  p.  342,  gave  an  abutter  on  a  city  street 
right  to  compensation  for  change  of  grade, 
which  right  is  not  destroyed  by  repeal  of 
the  statute  as  to  one  whose  rights  accrued 
under  contract  in  a  conveyance  by  him  of 
his  property  to  the  village  for  a  street 
while  the  statute  was  in  force.  Lawton  v. 
New  Rochelle,  51  Misc.  184,  100  N.  Y.  S.  771. 
This  obligation  Is  assumed  by  a  city  to 
which  is  transferred  the  obligations  and 
duties  of  the  village.  Id^  In  changing 
grade  of  a  street,  a  municipality  is  liable 
for  Impairment  of  the  easement  of  access 
to  and  from  an  abutting  lot.  Coyne  v. 
Memphis    [Tenn.]    102   S.   W.   355. 

20.  Under  Laws  1893,  p.  207,  Ball.  Ann. 
Codes  &  St.  §  821,  a  city  Is  liable  to  an 
abutting  owner  for  damage  caused  by 
change    of    grade    of    a    street    though    the 
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Railroads  or  other  ways  or  structures  on  city  streets.--— Though,  an  abutting 
owner  owns  the  fee  of  a  street,  it  is  subject  to  the  paramount  right  of  the  public  to 
use  it  for  all  proper  street  purposes,^^  but  for  additional  servitude  thereon,  sudi  as 
the  use  thereof  for  steam  railroads  "'»  or  telephone  lines,^^  he  is  entitled  to  compensa- 
tion. The  right  of  the  public  to  use  the  streets  includes  the  right  to  use  the  sub- 
surface if  necessary  for  travel,  but  an  elevated  railway  cannot  be  constructed  unless 
the  abutters  are  compensated."  A  state  decision  that  an  elevated  railroad  in  the 
street  is  not  an  additional  servitude  impairs  no  right  protected  by  the  Federal  con- 
stitution.^^ 

Use  of  rural  highways  for  purposes  other  than  general  public  travel.^^ — The 
construction  of  telephone  lines  ^°  or  laying  of  gas  mains  in  a  rural  highway  is  an  ad- 
ditional servitude,^^  but  recovery  may  not  be  had  for  laying  a  railroad  upon  a  high- 
way until  it  interferes  with  the  abutting  owner's  enjoyment  of  his  property.^^ 

Additional  servitudes  on  railways.^^ — The  more  increase  in  freight  business  ^* 
or  the  laying  of  additional  tracks  on  a  right  of  way  is  not  an  additional  servitude.^^ 


grade  is  a  reasonable  one,  and  the  work  is 
properly  done.  Fletcher  v.  Seattle  [Wash.] 
88  P.  843.  Borough  held  liable  to  abutting 
owners  for  change  of  street  grade  where 
the  street  was  formerly  an  old  township 
road  and  became  a  street  of  the  borough. 
Klenke  v.  West  Homestead  Borough,  216 
Pa.   476,   65  A.   1079. 

21.  Under  the  constitution  of  Utah  a 
city  is  liable  for  injuries  to  improvements 
on  property  resulting  from  change  of  street 
grade.  Hempstead  v.  Salt  Lake  City  [Utah] 
yO  P.  397.  Complaint  for  damages  for 
change  of  street  grade  held  to  state  a  cause 
of  action  where  it  was  alleged  that  prior 
to  the  grade  the  house  set  on  a  natural 
level  and  afterwards  it  was  eight  feet  be- 
low the  level  of  the  street.  Barnes  v. 
Grafton,   61  W.  Va.   408.  56  S.  E.  608. 

22.  See    7    C.    L.    1288. 

23.  Such  as  laying  of  gas  mains.  Balti- 
more County  Water  &  Elec.  Co.  v.  Dub- 
reuil  [Md.]  66  A.  439.  The  operation  of  in- 
ternrban  cars  on  streeta  for  the  carriage 
of  passengers,  express,  and  light  freight 
is  not  an  additional  servitude.  Kinsey  v. 
Union  Trac.  Co.  [Ind.]  81  N.  E.  922.  Under 
the  laws  of  New  York  the  city  of  New  York 
is  not  entitled  to  compensation  for  use  of 
a  street  by  a  telephone  company.  Street 
acquired  under  Laws  1893,  c.  189,  Laws 
1883,  c.  490,  Laws  1877,  p.  512.  State  Line 
Tel.  Co.  v.  Ellison,  121  App.  Div.  499,  106  N. 
Y.  S.  130. 

24.  Where  the  fee  of  a  street  is  in  an 
abutting  owner,  the  location  of  a  railroad 
in  the  street  is  a  taking  of  his  property. 
Taber  v.  New  York,  P.  &  B.  R.  Co.  [R.  I.] 
67  A.  9.  The  use  of  a  street  for  steam 
railroad  purposes  is  an  additional  servi- 
tude. Spalding  v.  MacComb  &  W.  L  R.  Co., 
225  111.  585,  80  N.  E.  327.  The  legislature 
may  authorize  a  commercial  steam  railway 
company  to  lay  its  tracks  In  the  street, 
but  such  permission  is  subject  to  the  con- 
stitutional restraint  that  private  property 
cannot  be  taken  without  compensation, 
and  an  abutting  owner  who  is  Injured 
must  be  first  compensated.  Athens  Ter- 
minal Co.  v.  Athens  Foundry  &  Mach. 
Works  [Ga.]  58  S.  E.  891.  An  abutting 
owner  may  recover  damages  because  of 
construction     of    a    railroad    in     the    street 


though  the  ordinance  authorizing  such  con- 
.struction  vacates  the  portion  of  the  street 
to  be  so  used.  Stehr  v.  Mason  City  &  H.  D. 
R.    Co.    [Neb.]    110   N.  W.   701. 

25.  Telephone  lines  on  a  street  consti- 
tute an  additional  servitude  though  the 
city  uses  the  poles  for  its  fire  alarms  and 
police  signals.  De  Kalb  County  Tel.  Co.  v. 
Dutton,  228  111.  178,  81  N.  E.  838.  Tele- 
phone poles  and  wires  in  streets  not  an 
additional  servitude.  Shinzel  v.  Bell  Tel. 
Co.,   31   Pa.  Super.   Ct.  221. 

26.  The  right  of  the  public  to  use  of  the 
street  includes  the  right  to  use  the  subsur- 
face if  necessary  for  travel.  Potter  v.  In- 
terborough  Rapid  Transit  Co.,  54  Misc.  423, 
105  N.   Y.   S.   1071. 

27.  A  street  railway  company  which  has 
a  prescriptive  right  to  use  the  surface  of 
the  street  cannot  construct  an  elevated  track 
without  compensating  the  owner  .  for  his 
easements  of  light,  air,  and  access.  Leff- 
mann  v.  Long  Island  R.  Co.,  105  N.  Y.  S. 
4  ST. 

28.  Sauer  v.  New  York,  206  U.  S.  536,  51 
Law.  Ed.  1176. 

29.  See  7  C.  L.   1289. 

30.  A  telephone  line  In  a  public  highway 
is  an  additional  burden.  Burrall  v.  Ameri- 
can Tel.  «&  T.  Co.,  224  111.  266,  79  N.  E.  705; 
Frazier  v.  East  Tennessee  Tel.  Co.,  11& 
Tenn.   416,   90   S.  W.   620. 

31.  Laying  of  gas  mains  In  a  country 
highway  is  an  additional  servitude.  Paine's 
Guardian  v.  Calor  Oil  &  Gas  Co.  [Ky.]  103 
.S.  T^^  309. 

32.  An  abutting  owner  may  not  recover 
damages  for  the  location  of  a  railroad  upon 
the  public  highway  until  it  cuts  off  or  ma- 
terially injures  his  means  of  access  or 
imposes  an  additional  burden  on  his  soil. 
Scrutchfleld  v.  Choctaw,  O.  &  W.  R.  Co.,  IS 
Okl.   308,   88   P.   1048. 

33.  See  7  C.  L.   1290. 

34.  The  mere  increase  of  freight  busi- 
ness on  a  road  is  not  an  additional  servi- 
tude. Birmingham  Belt  R.  Co.  v.  Lock- 
wood   [Ala.]   43  So.  819. 

35.  A  railroad  Is  not  liable  for  laying 
additional  tracks  on  a  strip  taken  for 
railroad  purposes,  though  such  tracks  were 
not  contemplated  at  the  time  of  taking,  in 
the    absence    of    negligence    in    operation    of 
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§  5.  Conditio7}s  precedent  to  the  exercise  of  the  power;  location  of  route.^^ — 
Condemnation  proceedings  are  purely  statutory,  and  all  statutory  conditions  must 
be  complied  with."  It  is  universally  required  that  provision  for  compensation  pre- 
exist the  taking  ^«  and  that  compensation  be  first  paid  ^^  or  secured/"  but  payment 
need  not  necessarily  precede  the  taking.*^  The  exercise  of  the  power  is  sometimes 
made  conditional  upon  the  filing  of  maps.*^  As  to  whether  negotiations  for  a  pur- 
chase are  necessary  depends  upon  statutes.*^  If  required  a  bona  fide  attempt  to 
ao-ree  *■*  with  the  owner  *^  is  necessary  unless  it  otherwise  appears  that  such  attempt 


the  road.     Louisville  &  N.   R.   Co.   v.   Scomp, 
30   Ky.  L.   R.   487,   98   S.   W.   1024. 

36.  See  7.  C.  L.   1290. 

37.  Acts  1901,  p.  240,  amended  by  Acts 
1903,  p.  1415,  should  be  read  as  supplement- 
ing, and  not  as  repealing,  Acts  1891,  p.  6, 
and  not  therefore  void  because  failing  to 
provide  for  assessment  and  payment  of 
damages  for  land  taken  in  highway  pro- 
ceedings. Carroll  v.  Griffith,  117  Tenn.  500, 
■97  S.  W.  66.  It  is  no  ground  for  attack  on 
Acts  1905,  p.  59,  that  the  statute  authorizes 
the  taking  of  possession  before  matters  are 
settled  on  appeal.  Smith  v.  Cleveland,  etc. 
R.  Co.    [Ind.]    87   N.   E.   501. 

38.  Remington  v.  State,  116  App.  Div. 
522,  101  N.  Y.  S.  952.  Injunction  will  lie  to 
restrain  a  railroad  company  from  taking 
possession  of  land  unless  compensation  be 
made.  Butterworth-Judson  Co.  v.  Central 
R.  Co.  [N.  J.  Eq.]  66  A.  198.  Under  Acts 
1891,  p.  6,  providing  that  damages  in  high- 
way proceedings  shall  be  paid  out  of  the 
general  fund,  It  is  error  to  direct  payment 
out  of  the  road  funds  of  a  particular  dis- 
trict. Carroll  v.  Griffith,  117  Tenn.  500,  97 
S.  W.  66. 

39.  Const.  §  17,  providing  that  compen- 
sation be  made  where  property  is  taken, 
while  intended  for  formal  condemnation 
proceedings,  is  applicable  when  property 
is  otiierwise  damaged  for  public  use.  King 
v.  Vicksburg  Ry.  &  Light  Co.,  88  Miss.  456, 
42   So.   204. 

40.  Under  Code  Civ.  Proc.  §  1254,  a  court 
may  issue  a  writ  of  possession  pending  ap- 
peal where  petitioner  lias  paid  into  court 
amount  of  judgment  and  such  further  sum 
as  the  court  may  direct  for  cost  and  further 
damages.  Heilbron  v.  Sacramento  County 
Super.  Ct.  [Cal.]  90  P.  706.  Comp.  St.  1897, 
§  101b,  together  with  the  general  liability 
of  a  municipality  for  property  taken,  pro- 
vide a  safe  and  adequae  fund  for  property 
taken  for  boulevard  purposes.  State  v. 
Several  Parcels  of  Land  [Neb.]  113  N.  W. 
248.  Gen.  St.  1902,  §  3681,  providing  that 
steam  railroads  shall  deposit  with  the  state 
tr'?asurer  a  certain  sum  for  each  mile  of 
proposed  road,  considered  in  connection 
with  subsequent  legislation,  held  not  to  ap- 
ply to  street  railway  companies.  Stafford 
Springs  St.  R.  Co.  v.  Middle  River  Mfg.  Co. 
[Conn.]    66  A.  775. 

41.  Under  Const,  art.  1,  §  21,  providing 
that  private  property  shall  not  be  taken 
without  just  compensation.  State  v.  Sev- 
eral   Parcels    of  Land    [Neb]    113   N.   W.    248. 

42.  Laws  1905,  p.  2022,  providing  that  a 
municipality  shall  not  condemn  lands  for 
new  or  additional  sources  of  water  supply 
until  it  has  submitted  maps  and  profiles 
th(-rcof  to  the  st.-ite  commission  does  not 
apply     to     a     proceeding     to     take     a     fully 


equipped  plant.  Village  of  Waverly  v.  Wa- 
verly  Water  Co.,  117  App.  Div.  536,  101  N. 
Y.  S.  1070.  Under  Laws  1903,  p.  337,  pro- 
viding for  the  taking  of  land  for  canals, 
held  that  the  filing  of  the  map,  survey,  and 
certificate  and  giving  notice  are  essential 
to  an  appropriation  which  will  authorize 
entry  on  and  use  of  land  for  a  canal. 
United  Trac.  Co.  v.  Ferguson  Cont.  Co.,  117 
App.  Div.  305,  102  N.  Y.  S.  190.  Laws  1889-90, 
p.  718,  §  42,  considered  In  connection  with 
§§  44-54,  held  not  to  require  filing  of  a  map 
as  a  condition  precedent  to  condemn  ri- 
parian rights.  State  v.  Stevens  County 
Super.  Ct.  [Wash.]  90  P.  650.  A  map  which 
gives  no  idea  of  the  width  of  the  right  of 
way,  or  as  to  whether  a  single  line  shown 
thereon  is  the  median  line  of  right  of  way 
or  otherwise,  is  insufficient.  Indiana  So.  R. 
Co.  V.  Indianapolis  &  L.  R.  Co.  [Ind.]  81  N. 
E.  65.  An  Insufficient  map  showing  location 
of  a  railroad  Is  not  cured  by  a  sufficient  de- 
scription in  recorded  deeds.  Id.  Under 
Burns'  Ann.  St.  1901,  §  5152,  filing  of  a  map 
and  profile  need  not  precede  condemnation. 
Id. 

43.  Ball.  Ann.  Codes  &  St.  §  4335,  requir- 
ing an  attempt  to  agree,  does  not  apply 
where  a  railroad  company  seeks  to  condemn 
a  right  of  way  across  property  of  a  boom 
company,  another  public  service  corpora- 
tion. State  V.  Skamania  County  Super.  Ct. 
[Wash.]  91  P.  637.  Ball.  Ann.  Codes  &  St. 
§  1292  does  not  require  an  attempt  to  agree 
with  the  owner  before  condemning  land  for 
an  alley.  State  v.  Pierce  County  Super.  Ct. 
[Wash.]    87   P.    521. 

44.  An  cflTer  of  a  fair  price  Tvhtch  Is  re- 
fuMed  is  sufficient  negotiations  to  authorize 
commencement  of  proceedings.  Bridwell  v. 
Gate  City  Terminal  Co.,  127  Ga.  520,  56  S. 
E.   624. 

I^vidence  lield  to  shoir  tbnt  an  agrreement 
could  not  be  readied  with  a  landowner 
though  the  agent  negotiating  misunderstood 
the  exact  location  of  the  land  desired.  New 
York  Cent.  &  H.  R.  R.  Co.  v.  Yonkers.  103 
N.  Y.  S.  252.  Where  a  landowner  refused 
to  give  right  of  way  for  improvement  of  a 
ditch,  and  stated  to  the  commissioner  that 
he  would  contest  proceedings,  no  further 
attempt  to  agree  was  necessary,  and  the 
commissioner  was  authorized  to  Institute 
condemnation  proceedings  under  Comp. 
Laws,  §§  4322,  4325,  4326>.  Patterson  v. 
Mead,  148  Mich.  659.  112  N.  W.  742.  Evi- 
dence that  the  agent  of  a  corporation  seek- 
ing appointment  of  appraisers  had  nego- 
tiated with  a  third  person  claiming  to  rep- 
present  landowner,  and  had  in  his  posses- 
sion deeds  executed  to  it,  held  admissible 
to  show  negotiations  with  the  owner.  Staf- 
ford Springs  St.  R.  Co.  v.  Middle  River  Mfg. 
Co.   [Conn.]   66  A.  775.     Evidence  that  a  per- 
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would  be  fruitless.*^  Tlie  obtaining  from  a  municipality  of  a  franchise  is  not  a  con- 
dition precedent,*^  but  in  Pennsylvania  it  is  held  that  a  railway  company  entering  a 
city  must  first  obtain  municipal  consent.*^  Public  service  corporations  authorized  to 
exercise  the  power  become  subject  to  governmental  regulation  and  control,*^  but  the 
actual  exercise  of  the  state's  power  to  so  regulate  is  not  a  condition  precedent  to  the 
exercise  of  the  power  of  eminent  domain  by  the  corporation,^" 

§  6.  Measure  and  sufficiency  of  compensation.^'^ — The  measure  of  compensa- 
tion to  be  awarded  in  condemnation  proceedings  is  governed  by  the  general  rulea 
applicable  to  damages,^^  and  the  fair  market  value  of  the  property  ^^  at  the  time  of 


son  listed  property  of  a  corporation  for  tax- 
ation is  admissible  on  the  question  of  his 
agency.  Id.  Negotiations  with  landowners 
mutually  precedes  condemnation,  but  where 
it  appears  that  negotiations  were  held  prior 
to  location  of  the  road,  it  is  not  necessary 
that  they   be  renewed  after  location.     Id. 

45.  Under  Gen.  St.  1902,  §  3687,  providing 
for  appointment  of  appraisers  if  parties 
cannot  agree,  it  is  not  enough  to  show  that 
negotiations  had  been  had  in  the  best  of 
faith  with  one  not  the  owner,  though  he 
represented  himself  to  be  the  owner.  Staf- 
ford Springs  St.  H.  Co.  v.  Middle  River  Mfg. 
Co.    [Conn.]    66    A.    775. 

46.  Even  if  such  statute  does  apply,  the 
effort  need  not  be  made  where  it  would  be 
fruitless  because  of  the  fact  that  the  boom 
company  denies  the  right  of  the  railroad 
company  to  take.  State  v.  Skamania  County 
Super.   Ct.    [Wash.]    91   P.    637. 

47.  Under  Rev.  Laws  1905,  §  2916,  a  rail- 
way company  has  tlf%  right  to  condemn  a 
way  across  streets  and  alleys  of  cities 
without  securing  a  franchise  from  the  city. 
In  re  Minneapolis  &  St.  P.  Interurban  R.  Co. 
[Minn.]  112  N.  W.  13.  A  public  service  cor- 
poration authorized  to  exercise  the  power 
for  tlie  purpose  of  furnishing  the  public 
with  light,  heat,  and  power  need  not  first 
obtain  a  municipal  franchise.  Minnesota 
Canal  &  Power  Co.  v.  Pratt  [Minn.]  112  N. 
W.    395. 

48.  Where,  before  municipal  consent  to 
condemnation  is  obtained,  a  railroad  com- 
pany attempts  to  condemn  a  building,  and 
before  consent  is  obtained  the  lease  is  ex- 
tended, the  tenant  is  entitled  to  compensa- 
tion for  the  extended  term.  McMillan 
Printing  Co.  v.  Pittsburg,  C.  &  W.  R.  Co. 
[Pa.]  65  A.  1091;  Shipley  v.  Pittsburg,  C.  & 
W.   R.   Co.,   216   Pa.   512,   65  A.   1094. 

49,50.  Minnesota  Canal  &  Power  Co.  v. 
Pratt   [Minn.]    112  N.  W.  395. 

51.  See   7    C.   L.    1291. 

52.  See  Damaiges,  9  C.  L.  869.  Damage 
to  a  riparian  owner  is  shown  where  it  ap- 
pears that  the  taking  will  prevent  the 
natural  and  usual  flow  of  water  of  the 
stream.  State  v.  Olympia  Liglit  &  Power 
Co.  [Wash.]  90  P.  656.  Evidence  held  to 
show  that  abutting  property  was  not  In- 
jured by  construction  of  railroad  tunnel  in 
the  street.  Burton  Lumber  Corp.  v.  Hous- 
ton [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  580, 
101  S.  W.  822. 

53.  Taber  v.  New  York.  P.  &  B.  R.  Co. 
[R.  I.]  67  A.  9.  The  market  value  of  the 
property  is  the  measure.  The  owner's  de- 
sire or  unwillingness  to  sell  is  immaterial. 
Port  Townsend  So.  R.  Co.  v.  Barbare 
[Wash.]  89  P.  710.  Evidence  held  to  show 
that  an  award  of  $10,000  should  be  reduced 


to  $8,000  for  taking  a  right  of  way  through 
a  farm.  Yazoo,  etc.,  R.  Co.  v.  Jennings 
[Miss.]  43  So.  469.  A  landowner  through 
whose  land  a  railroad  right  of  way  is  taken 
should  be  paid  full  value.  Colorado  So. 
etc.,  R.  Co.  V.  Boagni,  118  La.  268,  42  So. 
932.  The  value  of  the  property  to  the- 
owner,  and  not  its  value  to  the  petitioner^ 
is  the  measure.  In  re  East  River  Gas  Co. 
of  Long  Island  City,  104  N.  Y.  S.  239.  When 
compensation  Is  made  to  abutting  owners 
it  is  for  the  land  taken,  and  not  for  abut- 
ting land.  State  Line  Tel.  Co.  v.  Ellison, 
121  App.  Div.   499,   106  N.  Y.  S.  130. 

In  deterniinluif  oonipensation  where  the- 
sewer  system  of  a  town  is  taken  the  town 
may  show  wliat  it  would  cost  to  restore 
the  system  to  its  original  efficiency.  United 
States  V.  Nahant  [C.  C.  A.]  153  F.  520.  In 
determining  the  market  value,  consequen- 
tial enhancement  as  well  as  consequential 
damage  is  to  be  considered.  Instructions 
approved.  City  of  Macon  v.  Daley  [Ga. 
App.]  58  S.  E.  540.  In  determining  value, 
a  lot  having  a  space  of  twenty-five  feet 
between  it  and  an  adjoining  building  giv- 
ing it  light  and  air  on  three  sides  is  not  to 
be  considered  as  an  ordinary  Inside  lot.  In 
re  Amsterdam  Ave.,  53  Misc.  342,  104  N.  Y. 
S.  821.  Instructions  held  to  properly  sub- 
mit the  elements  of  damages.  Houston  & 
T.  C.  R.  Co.  v.  Davis  [Tex.  Civ.  App.]  17 
Tex.  Ct.  Rep.  662,  100  S.  W.  1013.  In  ar- 
riving at  damages  any  special  benefits  ac- 
crued should  be  deducted  from  special  dam- 
ages. Taber  v.  New  York,  P.  &  B.  R.  Co. 
[R.    T.]    67    A.    9. 

Definitions:  Market  value  does  not  mean, 
speculative  value,  but  tlie  fair  value  of  the 
property  as  it  stands.  Opelousas,  etc.,  R. 
Co.   v.   Bradford,   118   La.   506,   43   So.   79. 

Due  oonipensation  is  such  amount  as  will 
make  the  owner  whole  pecuniarily  for  the 
taking  of  injury  done  his  property.  King- 
V.  Vicksburg  R,  &  Light  Co.,  88  Miss.  456, 
42   So.   204. 

Just  compensation  Is  such  as  will  put  the 
owner  in  as  good  a  position  pecuniarily  as 
he  would  have  been  in  had  his  property  not 
been  taken.  United  States  v.  Nahant  [C. 
C.  A.]  153  F.  520.  Evidence  insufl^cient  to. 
show  that  property  had  been  wholly  de- 
stroyed for  school  purposes  by  the  con- 
struction of  a  railroad.  San  Pedro,  etc.,  R. 
Co.  V.  Board  of  Education  of  Salt  Lake  City 
[Utah]  90  P.  565.  In  taking  a  street,  com- 
pensation is  to  be  made  on  account  of  an 
easement  or  similar  appurtenant.  Folsom 
V.  Gate  City  Terminal  Co.  [Ga.]  57  S.  E.  314. 
Where  certain  railroad  crossings  tverc  abol- 
ished and  grades  separated,  the  owner  of  a 
leasehold  could  only  recover  damages  sus- 
tained because  of  the  improvement  on  which. 
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taking  ^*  or  date  of  filing  the  petition,"  based  on  a  consideration  of  the  most  profit- 
able use  to  which  it  could  be  put,^^  with  interest  from  the  date  of  taking,^^  is  to  be 
allowed.  The  question  of  negligence  in  constructing  the  improvement  is  immate- 
rial,^* 

Damages  are  not  limited  to  land  taken,  but  include  injuries  to  land  not  taken  " 
and  such  damages  as  the  owner  sustains  to  either  his  real  or  personal  property  by 
reason  of  the  taking.*^"    Wliere  land  is  injured  but  not  taken,  the  measure  is  the  dimi- 


hls  property  abutted.  City  of  Detroit  v. 
Little  Co.,  146  Mich.  373,  13  Det.  Leg.  N.  803, 
109  N.  W.  671.  Where  a  city  released  all 
of  a  street  to  a  railroad  for  the  purpose  of 
constructing  a  tunnel,  but  it  appeared  that 
a  portion  of  the  street  -was  not  closed,  held, 
an  abutting  owner  was  not  entitled  to  re- 
cover on  the  theory  that  the  street  was 
discontinued.  Burton  Lumber  Corp.  v.  Hous- 
ton [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  580, 
101  S.  W.  822.  Rev.  Laws,  c.  48,  §  22,  where 
an  easement  of  way  is  tal^en  for  a  highway, 
the  fee  owner,  mortgagee,  and  owner  of  the 
easement  were  not  entitled  to  the  full  mar- 
ket value  of  the  land,  but  only  to  damages 
sustained.  Boston  Chamber  of  Commerce  v. 
Boston    [Mass.]    81   N.   E.   244. 

54.  Damages  are  to  be  assessed  with  ref- 
erence to  conditions  existing  at  the  time 
of  the  taking.  Boston  Chamber  of  Com- 
merce V.  Boston  [Mass.]  81  N.  E.  244.  The 
measure  is  the  value  of  the  property  as  a 
whole,  in  its  condition  at  the  time  of  tak- 
ing. Ranck  v.  Cedar  Rapids  [Iowa]  111  N. 
W.  1027.  Under  Civ.  Code,  art.  2633,  the 
value  is  to  be  estimated  as  of  the  time  of 
taking,  and  not  when  the  improvement  was 
proposed  and  the  increase  in  value  result- 
ing from  such  Improvement  deducted.  Ope- 
lousas,  etc.,  R.  Co.  v.  St.  Landry  Cotton  Oil 
Co.,  118  La.  290,  42  So.  940.  Rev.  Laws, 
c.  50,  §  3,  providing  that  damages  shall  be 
fixed  as  of  the  time  of  taking,  means  that 
they  are  not  to  be  enhanced  by  any  increase 
of  value  resulting  from  the  improvement, 
and  does  not  mean  that  when  an  easement 
taken  if  of  less  value  than  the  land  the 
value  of  the  land  is  to  be  allowed.  Boston 
Chamber  of  Commerce  v.  Boston  [Mass.]  81 
N.  E.  244.  Under  Burns'  Ann.  St.  1901, 
§  5468e,  providing  that  street  railways  may 
exercise  the  power  of  eminent  domain  and 
shall  file  an  instrument  of  appropriation, 
etc.,  held,  the  filing  of  the  instrument  of 
appropriation  was  a  taking  of  the  land  upon 
which  title  passed,  and  the  right  to  result- 
ing damages  vested  in  the  then  owner  as  a 
personal  claim.  Ft.  Wayne  &  S.  W.  Trac. 
Co.  V.  Ft.  Wayne  &  W.  R.  Co.  [Ind.]  80  N. 
E.   837. 

55,  All  damages  for  rights  taken  and  re- 
sulting to  remaining  lands,  both  present 
and  prospective,  which  are  the  natural  and 
reasonable  incidents  of  tlie  proposed  im- 
provement, must  relate  to  the  time  of  filijig 
the  complaint.  New  Jersey,  etc.,  R.  Co.  v. 
Tutt  [Ind.]  80  N.  E.  420.  The  value  of  the 
property  is  to  be  fixed  as  of  the  date  of 
filing  the  petition.  Sanitary  Dist.  of  Chi- 
cago v.  Chapin.  226  111.  499.  SO  N.  E.  1017. 
Damages  are  to  be  ascertained  as  of  the 
date  of  filing  bond  to  pay  damages.  Schon- 
hardt  v.  Pennsylvania  R.  Co.,  216  Pa.  224, 
65  A.  643. 

50.  The  criterion  of  value  Is  the  fair 
market   value   in   view   of  any   and   all   uses 


to  which  the  property  may  be  put.  Ope- 
lousas,  etc.,  R.  Co.  v.  Bradford,  118  La.  506. 
43  So.  79.  The  market  value  may  be  shown 
with  reference  to  the  most  available  and 
valuable  use  to  which  the  land  may  be  put. 
Chicago,  etc.,  R.  Co.  v.  Alexander  [Wash.] 
91  P.  626.  Evidence  that  the  property  had 
been  used  for  a  certain  purpose  for  many 
years,  and  such  use  had  tended  to  increase 
its  value  for  such  purpose,  is  admissible. 
Ranck  v.  Cedar  Rapids  [Iowa]  111  N.  W. 
1027.  Evidence  that  one  whose  property 
was  taken  had  fitted  It  up  for  a  special  pur- 
pose, and  it  was  adapted  to  such  purpose, 
is  admissible.  Ranck  v.  Cedar  Rapids 
[Iowa]  111  N.  W.  1027.  An  owner  may 
testify  that  the  land  was  good  meadow 
land  and  as  to  how  much  hay  he  got  from 
it  yearly.  Creighton  v.  Board  of  Water 
Com'rs,  143  N.  C.   171,  55  S.  E.   511. 

57.  Kimball  v.  Salt  Lake  City  [Utah]  90 
P.  395;  In  re  Morris  Ave.,  118  App.  Div.  117, 
103  N.  Y.  S.  180.  One  who  sues  to  recover 
value  of  right  of  way  taken  may  recover 
interest  from  the  date  he  acquired  title  to 
the  property.  Clark  v.  Wabash  R.  Co.,  132 
Iowa,  11,  109  N.  W.  309.  Interest  is  to  be 
awarded  from  the  time  possession  is  taken, 
and  cannot  be  allowed  if  such  date  is  not 
proved.  Guinn  v.  Iowa  &  St.  L.  R.  Co.,  131 
Iowa,  680,  109  N.  W.  209.  Interest  is  not  al- 
lowable from  Institution  of  proceedings 
where  no  property  has  been  actually  taken 
up  to  the  time  of  trial,  and  compensation  is 
based  on  cost  of  repairing  property  injured. 
United  States  v.  Nahant  [C.  C.  A.]  153  F. 
520.  On  appeal  from  a  finding  of  the  Jury 
of  view  as  to  value,  the  owner  is  entitled 
to  interest  from  the  date  of  order  of  con- 
demnation where  the  appellate  court  finds 
for  the  same  amount.  Snowden  v.  Shelby 
County    [Tenn.]    102    S.   W.   90. 

58.  Recovery  may  be  had  without  proof 
of  negligence  in  the  construction  or  opera- 
tion of  the  road.  Houston  &  T.  C.  R.  Co.  v. 
Davis  [Tex.  Civ.  App.]  17  Tex.  CL  Rep.  662, 
100   S.  W.   1013. 

59.  Recovery  may  be  had  for  injury  to 
land  though  none  be  taken.  Houston  &  T. 
C.  R.  Co.  V.  Davis  [Tex.  Civ.  App.]  17  Tex. 
Rep.  662,  100  S.  W.  1013.  Under  Act  1904, 
p.  147,  V.  87,  §§  8,  9,  providing  the  method 
of  assessing  damages  where  a  burnt  dis- 
trict commission  of  Baltimore  exercises  the 
power  of  eminent  domain,  the  commission 
is  bound  in  estimating  damages  to  consider 
injuries  to  property  not  taken.  City  of  Bal- 
timore v.  Baltimore  &  Philadelphia  Steam- 
boat Co..  104  Md.  485,  65  A.  353.  Under 
Const,  art.  10,  §  2,  compensation  is  not  lim- 
ited to  abutting  property,  but  extends  to 
any  work  sufliciently  near  to  make  injury 
immediate  and  substantial.  Bobbins  v. 
Scranton,   217  Pa.   577,  66  A.  977. 

60.  Arkansas  Valley  &  W.  R.  Co.  v.  Witt 
[Okl.]   91  P.  897, 
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niition  of  value,^^  determined  by  ascertaining  the  difference  in  value  immediately  be- 
fore and  after  the  construction  of  the  improvement.**-  Damage  to  land  not  taken 
must  be  determined  by  offsetting  of  special  damages  against  special  benefits. ''''  Com- 
pensation should  be  made  for  all  injuries  which  cause  diminution  in  the  value  of  the 
property/*  and  all  damages  present  and  future  must  be  the  recovered.^^  Every  ele- 
ment which  would  be  considered  by  the  parties  in  negotiating  a  voluntary  sale  is  to 
be  considered.^®    The  market  value  cannot  be  increased  by  the  fact  that  it  was  taken 


61.  TerreU  County  v.  York,  127  Ga.  166, 
56  S.  E.  309;  Mason  City  &  Ft.  D.  R.  Co.  v. 
Wolf  [C.  C.  A.]  148  F.  961.  Where  a  street 
is  partially  vacated  and  access  to  property 
diminished,  the  measure  is  the  depreciation 
In  value,  unaffected  by  conditions  which  af- 
fect general  values  in  the  vicinity.  Gillespie 
V.  South  Omaha  [Neb.]  112  N.  W.  582.  In 
determining  such  damages,  diversions  in 
travel,  inconvenience  in  access,  and  dimi- 
nution in  business  are  to  be  considered.  Id. 
Testimony  showing  excavations,  embank- 
ments, and  other  obstructions  to  the  flow  of 
surface  water  is  admissible  to  show  injury 
to  land  not  taken.  Arkansas  "Valley  &  W. 
R.  Co.  V.  Witt  [Okl.]  91  P.  897.  In  an  ac- 
tion for  damages  caused  by  change  of  street 
grade,  evidence  of  the  damage  by  fixing  the 
value  before  and  subtracting  cost  of  bring- 
ing lot  to  new  grade  was  admissible.  Bond 
v.  Philadelphia  [Pa.]  67  A.  805.  The  meas- 
ure for  change  of  grade  is  depreciation  in 
the  market  value  of  the  property.  Cost  of 
filling  is  admissible.  City  of  Macon  v.  Da- 
ley [Ga.  App.]  58  S.  E.  540.  The  measure 
is  the  diminution  in  value  by  reason  of  the 
constructioB  of  the  railroad.  Birmingham 
Belt  R.  Co.  V.  Lockwood  [Ala.]  43  So.  819. 
Complaint  for  damages  because  of  change 
of  street  grade  held  sufficient  to  admit  evi- 
dence of  diminution  in  value.  Barnes  v. 
Grafton,    61    W.    Va.    408,    56    S.    E.    608. 

62.  Morrison  v.  Fairmont  &  C.  Trac.  Co., 
60  W.  Va.  441,  55  S.  E.  669.  The  damages 
which  the  taking  occasions  should  be  first 
ascertained,  then  the  special  benefits  should 
be  ascertained  and  deducted  and  the  dif- 
ference awarded.  Tidewater  R.  Co.  v.  Cowan, 
106  Va.  817,  56  S.  E.  819.  Method  of  ascer- 
taining amount  of  compensation  where  a 
right  of  way  was  condemned  approved.  Id. 
Where  a  railroad  company  had  a  prescrip- 
tive right  to  use  a  structure  in  the  street 
of  specified  dimensions,  an  abutting  owner 
was  entitled  to  the  net  difference  between  the 
effect  of  a  new  structure  and  the  old  one  on 
her  property,  less  benefits  conferred  by  the 
latter.  Foster  v.  New  York  Cent.,  etc.,  R 
Co.,  118  App.  Div.  143,  103  N.  Y.  S.  531. 
Where  a  railroad  right  o£  way  Is  taken  di- 
agonally through  a  farm  of  sixty-five  acres, 
damages  stTDiild  be  assessed  for  the  entire 
farm.  Union  Trac.  Co.  v.  Pfeil,  39  Ind.  App. 
51,  78  N.  E.  1052.  Where  an  electric  road 
Is  ran  across  a  farm,  the  measure  of  dam- 
ages is  the  difference  in  the  value  of  the 
farm  before  and  after  the  construction  of 
the  road.  In  determining  such  value  it  Is 
proper  to  consider  value  made  by  improve- 
ments. Buffalo,  etc.,  R.  Co.  v.  Phelps,  52 
Misc.  315,  102  N.  Y.  S.  214.  When  property 
is  injured  because  of  change  of  grade,  the 
measure  Is  the  difference  in  market  value 
between  date  of  commencement  of  the  work 
and  date  of  Its  completion,  less  direct  bene- 
fits. Kimball  v.  Salt  Lake  City  [Utah]  90 
P.    395.     For   taking   riparian   rights   the   de- 


preciation In  the  value  of  the  entire  tract 
adjacent  to  the  stream.  Hercules  Water 
Co.  V.  Fernandez  [Cal.  App.]  91  P.  401. 
Where  a  viaduct  was  built  to  cut  oflC  a  dan- 
gerous grade  crossing,  cutting  off  access  to 
a  mill  from  one  direction,  but  no  land  was 
taken,  the  jury  could  consider  the  entire 
situation  before  and  after  the  improvement. 
Robbins  v.   Scranton,   217   Pa.   577,   66   A.   977. 

63.  Taber  v.  New  York.  P.  &  B.  R.  Co. 
[R.  I.]  67  A.  9.  Where  a  railroad  Is  located 
in  a  street,  the  fee  of  which  is  In  abutting 
owner,  he  may  recover  the  value  of  the 
land  covered  by  the  railroad  at  the  time  of 
location,  subject  to  the  public  easement,  and 
damages  to  remainder  of  the  tract  by  rea- 
son  of   taking  part  for  a   railroad.     Id. 

64.  Where  a  leasehold  interest  Is  taken, 
it  cannot  be  complained  of  that  the  tenant 
recovered  cost  of  removing  machinery  in 
addition  to  value  of  lease  where  the  case 
was  tried  on  the  theory  of  such  recovery. 
McMillan  Printing  Co.  v.  Pittsburg,  C.  & 
W.  R.  Co.  [Pa.]  65  A.  1091.  The  measure 
whore  a  auarry  is  condemned  is  the  value 
of  the  stone  in  place,  and,  as  to  stone  sev- 
ered from  the  ledge.  Its  value  at  the  place 
where  appropriated.  Cole  v.  Ellwood  Power 
Co.,  216  Pa.  283,  65  A.  678.  An  owner  is  en- 
titled to  compensation  for  disturbance  of  a 
special  right  which  he  possesses  in  connec- 
tion with  his  property,  by  reason  of  whicli 
disturbance  he  sustains  special  damages. 
Stehr  V.  Mason  City  &  Ft.  D.  R.  Co.  [Neb.] 
110   N.   W.    701. 

65.  Land  taken  for  railroad.  Union 
Trac.  Co.  V.  Pfeil,  39  Ind.  App.  51,  78  N.  E. 
1C52.  Where,  in  a  proceeding  to  condemn 
land  for  widening  a  street,  it  appeared  that 
claimant's  Improvements  consisted  of  con- 
tinuous frame  structures,  it  could  not  be 
presumed  that  damages  were  allowed  only 
for  the  portion  of  improvements  on  the 
land  condemned.  City  of  Baltimore  v.  Bal- 
timore &  Philadelphia  Steamboat  Co.,  104 
Md.  485,  65  A.  353.  A  statute  authorizing 
a  town  to  permit  a  street  railway  to  change 
grade  of  a  street  without  compensating 
abutting  owners  is  not  void,  since  compen- 
sation for  such  Injury  was  made  when  the 
land  was  taken  for  a  highway.  Hyde  v. 
Boston  &  W.  St.  R.  Co.  [Mass.]  80  N.  E.  517. 
Where  land  has  been  condemned,  matters 
of  Ingress  and  egress  to  and  from  remain- 
ing land  are  presumed  to  have  been  con- 
sidered at  the  time  of  taking.  Louisville 
&  N.  R.  Co.  V.  Scomp,  30  Ky.  L.  R.  487,  98 
S.  W.  1024.  It  is  presumed  that  all  dam- 
ages sustained  or  to  result  from  the  taking 
are  Included  In  th.e  award.  Where  the 
legislature  required  a  surface  railway  to 
be  replaced  with  an  elevated  one,  the  abut- 
ting owners  were  not  entitled  to  additional 
damages.  Leffmann  v.  Long  Island  R.  Co., 
105    N.    Y.    S.    487. 

66.  Every  element  of  value  which  would 
be   considered    if   the   parties   were   negotiat- 
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for  such  purpose.®^  AAlien  the  riglit  taken  has  no  market  value  the  measure  is  to  be 
determined  from  the  surrounding  circumstances.^*  Mere  speculative  damages 
should  not  be  allowed.®^    Double  damages  should  not  be  allowed.'" 

Benefits.'^ — Except  where  authorized  by  law,'-  benefits  resulting  from  the  im- 
provement may  not  be  set  off  against  the  value  of  land  taken,"  but  benefits  direct 


ing  a  voluntary  sale,  including  value  of  land 
after  the  right  of  way  is  taken.  Yellow- 
stone Park  R.  Co.  v.  Bridger  Coal  Co..  34 
Mont.  545,  S7  P.  963.  Where  a  railroad  was 
authorized  to  destroy  a  drain.  It  may  be 
assumed  that  it  would  exercise  its  legal 
rights,  and  the  effect  of  such  destruction  is 
to  be  considered.  New  Jersey,  I.  &  I.  R.  Co. 
V.  Tutt  [Ind.]  80  N.  E.  420.  Where  a  rail- 
road was  located  in  a  street,  the  fee  of 
which  was  in  abutting  ownier,  damages 
caused  to  tide  land  adjoining  upland  on  the 
street  is  not  an  element  because  such  tide 
land  was  owned  bj'  the  state,  but  the  dam- 
ages might  be  considered  in  ascertaining 
value  of  upland.  Taber  v.  New  York,  P.  & 
B.  R.  Co.  [R.  I.]  67  A.  9.  Fixtures  which 
liave  become  part  of  the  land  are  an  ele- 
ment of  damages.  Heavy  machinery.  In 
re  Acquiring  Certain  Property  on  North 
River  in  New  York.  103  N.  Y.  S.  908. 

67.  Taken  by  a  town  for  water  supply 
purposes.  Sargent  v.  Merrimac  [Mass.]  81 
N.  E.  970.  Where  land  is  taken  for  water 
purposes,  the  owner  is  entitled  to  its  fair 
value  when  taken  plus  such  sum  as  a  pur- 
chaser would  have  added  on  the  chance  that 
it  might  be  used  for  water  purposes  at  some 
future   time.     Id. 

68.  Where  a  railroad  company  had  im- 
proved its  right  of  way  through  swampy 
land  and  forests,  and  there  was  one  tele- 
graph line  on  the  right  of  way,  it  could  not 
be  said  that  the  easement  for  another  line 
was  of  no  more  than  nominal  value.  Amer- 
ican Tel.  &  T.  Co.  V.  St.  Louis,  etc..  R.  Co., 
202  Mo.  656,  101  S.  W.  576.  Instruction  as 
to  elements  of  damages  wliere  a  telegraph 
company  sought  to  condemn  an  easement 
along  a  railroad  right  of  way  held  errone- 
ous. Id.  Where  in  a  proceeding  to  take 
land  owned  by  a  gas  company  it  appeared 
that  it  had  maintained  a  gas  holder  on  the 
land  for  many  years  and  connections  there- 
with, the  city  could  not  complain  that  com- 
pensation was  awarded  for  the  gas  holder 
though  tlie  company  had  no  franchise  to 
connect  mains  with  it.  In  re  "\A'ater  Front 
on  North  River  in  City  of  New  York.  105 
N.   Y.   S.   750. 

69.  Speculative  or  imaginary  damages 
affecting  only  the  natural  beauty  of  the 
property  cannot  be  recovered.  Elbert  County 
V.  Swift  [Ga.  App.]  58  S.  E.  396.  Remote  or 
speculative  loss  In  the  conduct  of  a  busi- 
ness is  not  a  basis  upon  which  to  estimate 
damages.  Robbins  v.  Scranton,  217  Pa.  577, 
66  A.  977.  Evidence  that  the  best  use  the 
property  could  be  put  was  the  erection  of 
apartment  houses  thereon  which  would  cost 
$75,000,  and  that  $14,000  per  annum  rents 
would  be  derived  therefrom,  lield  inadmis- 
sible as  uncertain  and  speculative.  In  re 
Blackwells  Island  Bridge,  118  App.  Div. 
272,  103  N.  Y.  S.  441.  Possibility  that  a 
river  would  ever  be  dredged  so  as  to  be 
navigable  for  ocean  vessels  held  too  remote 
to  be  an  element  of  damage.  Chicago,  etc., 
il.  Co.   V.   Alexander    LWash.J    91   P.   626.     In- 


cidental damage  to  other  land  not  physi- 
cally taken  cannot  be  allowed.  No  allow- 
ance for  gas  from  sewer.  Seufferle  v.  Mac- 
farland,  28  App.  D.  C.  94.  In  proceedings 
to  take  land  under  a  river  where  tiie  fee 
owner  is  not  a  riparian  owner,  and  evidence 
as  to  value  was  speculative  and  conflicting, 
an  award  of  nominal  damages  will  not  be 
disturbed.  In  re  City  of  Buffalo  [N.  Y.]  81 
N.   E.   9  54. 

Inconventenoe  resulting;  from  loss  of 
home  and  in  moving  is  not  an  element. 
Madisonville,  H.  &  E.  R.  Co.  v.  Ross  [Ky.] 
103  S.  W.  330.  A  tract  of  land  adjacent  to 
a  river  and  an  island  in  the  river  could  not 
be  considered  together  for  the  purpose  of 
assessing  damages  for  a  right  of  way 
through  the  main  land,  tliough  the  owner 
claimed  he  purchased  the  mainland  to  use 
in  connection  witli  the  island  as  a  sheltered 
nook  to  feed  cattle,  where  nothing  had  been 
done  to  prepare  the  land  for  such  use. 
St.  Louis,  etc.,  R.  Co.  v.  Aubuchon,  199  Mo. 
352,    97    S.   W.    867. 

70.  Where  land  was  taken  by  a  city  from 
a  gas  company,  and  as  a  result  the  company 
was  required  to  construct  mains  to  another 
source  of  supply,  and  the  company  was 
awarded  compensation  for  a  gas  holder  on 
the  land  as  a  part  of  a  going  concern  was 
held  such  compensation  was  sufl^cient  as 
against  an  objection  tliat  compensation 
would  be  made  for  construction  of  another 
main.  In  re  Water  Front  on  Nortii  River 
in  City  of  New  York,  105  N.  Y.  S.  750. 
Rev.  Laws,  c.  48,  §  22,  providing  that  where 
several  persons  have  estates  in  the  land, 
the  jury  shall  set  forth  the  total  amount  of 
damage,  and  other  sections  of  the  statute 
are  intended  to  give  compensation  for  land 
taken  or  injured,  but  do  not  give  to  any 
one  more  damages  than  he  sustains.  Bos- 
ton Chamber  of  Commerce  v.  Boston  [Mass.] 
81    N.   E.    244. 

71.  See  7  C.  L.  1294. 

72.  Laws  1901,  p.  351,  authorizing  the 
city  to  acquire  lands  for  improvement  of 
the  water  front,  construed,  and  held  that, 
where  two  parcels  were  taken,  special  ben- 
efits resulting  to  parcels  not  taken  were 
properly  deducted  from  compensation  for 
the  land  taken.  In  re  Water  Front  on 
North  River  in  City  of  New  York,  105  N.  Y. 
S.  750.  Special  benefits  may  Ije  set  off,  in 
proceedings  to  condemn  a  right  of  way, 
against  the  value  of  the  part  taken,  and 
damages  shown  to  have  accrued  to  the  re- 
mainder. In  re  Mantorville  R.  &  Transfer 
Co.  [Minn.]  112  N.  W.  1033.  The  local  ad- 
vantages and  disadvantages  should  be  con- 
sidered. Pattonville  &  Woodbury  Turn- 
pike  Road    Co.,    32    Pa.    Super.    Ct.    122. 

73.  Benefits  can  be  set  oft  only  against 
damages  to  residue  of  the  land,  not  against 
value  of  land  taken.  Morrison  v.  Fairmont 
&  C.  Trac.  Co.,  60  W.  Va.  441.  55  S.  E.  669. 
When  land  is  taken  for  an  electric  Interur- 
ban  railroad  company,  no  deduction  should 
be   made   for  benefits   accruing  to   tlie  land- 
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and  peculiar  to  the  landowner."*  as  distinguished  from  those  shared  bv  him  in  com- 
mon with  other  citizens,'"  and  which  are  not  speculative,  contingent,  or  remote,^' 
should  be  set  off  against  damages  to  land  not  takenJ^  In  determining  whether 
benefits  are  special  the  test  is  whether  the  benefits  are  in  fact  such  as  add  to  the 
convenience,  accessibility,  and  use  of  the  property  as  distinguished  from  incidental 
benefits  enjoyed  by  the  public  generally/^  Property  may  be  specially  benefited 
though  the  benefit  is  shared  by  other  property.'®  The  term  ''special  benefits,"  as 
used  in  condemnation  of  railway  right  of  way,  is  the  same  as  when  used  in  higliway, 
drainage,  or  ordinary  municipal  improvement  proceedings  only  in  so  far  as  private 
property  is  taken  by  such  proceedings.^^  Such  benefits  must  be  pro  tanto  a  fair 
equivalent  for  the  land  parted  with  and  damages  inflicted.*^  The  lien  of  a  street 
assessment  against  property  appropriated  by  the  city  for  park  purposes  is  merged 
in  the  higher  title  of  the  feet  hereby  acquired,  and  the  city  is  entitled  to  retain  the 
present  value  of  assessments  remaining  unpaid  from  the  amount  assessed  as  com- 
pensation to  the  landowner.^-  Public  parks  not  subject  to  taxation  are  not  liable 
for  special  assessments,*^  but  in  Illinois  streets  are  subject  to  drainage  assessments.** 
Such  benefits  are  to  be  determined  by  commissioners,*^  but  land  taken  is  not  subject 
thereto.*® 

Particular  elements  of  damage.^'' — Every  element  of  value  which  would  be  con- 


owner.     Union    Trac.    Co.    v.    Pfeil,    39    Ind. 
App.   51,   78   N.   E.   1052. 

74.  In  determining  damage  to  property 
not  taken,  benefits  enhancing  value  must  be 
deducted  though  they  are  common  to  prop- 
erty in  the  vicinity.  Peoria,  B.  &  C.  Trac. 
Co.  V.  Vance.  225  111.  270,  SO  N.  E.  134.  In- 
struction held  prejudicial.  Id.  The  bene- 
fits contemplated  by  Code  1904,  p.  516,  pro- 
viding for  establishment  of  highway,  are 
confihed  to  those  direct  and  peculiar  to  the 
owner.  Williamson  v.  Read.  106  Va.  453, 
56  S.  E.  174.  Evidence  that  the  improve- 
ment would  benefit  the  property  in  the 
community  is  admissible.  Ranck  v.  Cedar 
Rapids    [Iowa]    111    N.    W.    1027. 

75.  Benefits  common  to  otlier  landowners, 
parts  of  whose  lands  were  not  taken  or 
benefits  incidently  derived  from  constrnc- 
tion  of  a  railroad  into  a  new  country,  are 
not  special.  St.  Louis,  etc.,  R.  Co.  v.  Con- 
tinental Brick  Co.,  198  Mo.  698,  96  S.  W.  1011. 

76.  No  special  benefits  shown  by  estab- 
lishing road  through  a  farm  where  the 
only  advantage  was  the  cutting  tlie  farm 
into  small  lots  and  selling  the  same  at  in- 
creased value.  T\^illiamson  v.  Read,  106  Va. 
453,   56   S.   E.    174. 

77.  Special  benefits  are  to  be  offset 
against  damages  where  the  owner's  domin- 
ion over  his  property  is  not  interfered  with, 
but  the  property  is  only  damaged.  There 
is  no  invasion  of  property  by  a  tunnel  in 
the  street  which  does  not  Invade  the  half 
to  which  the  property  is  adjacent.  Burton 
Lumber  Corp.  v.  Houston  [Tex.  Civ.  App.] 
19  Tex.  Ct.  Rep.  580,  101  S.  W.  822.  En- 
hancement of  value  pleaded  may  be  shown 
in    offset    to    damages    claimed.     Id. 

78.  Hempstead  v.  Salt  Lake  City  [Utah] 
90  P.  397.  The  usual  beneficial  results  of 
the  mutually  advantageous  arrangement 
between  a  state  and  a  railway  company 
having  the  right  to  exercise  the  power  are 
not  special  benefits.  In  re  Mantorville  R. 
&  Transfer  Co.  [Minn.]  112  N.  W.  1033. 
Mere  increase  in  facilities  of  transportation 
is   not   a   special   benefit.     Id.     V\'here   a   via- 

Curr.  Law — 69. 


duct  is  built,  cutting  oft  access  to  a  mill 
from  one  direction,  it  is  for  the  jury  to 
say  whether  the  substitution  of  a  safe  way, 
though  a  little  longer,  does  not  benefit  the 
property.  Robbins  v.  Scranton,  217  Pa.  577, 
66  A.  977.  Where  a  road  was  built  through 
land  which  without  It  was  of  no  immediate 
value,  but  with  it  was  of  some  value,  held 
such  value  was  not  a  special  benefit.  In  re 
Mantorville  R.  &  Transfer  Co.  [Minn.]  112 
N.  W.  1033. 

79.  Such  benefits  as  accrue  by  reason  of 
the  construction  of  the  improvement  must 
be  deducted.  Eldorado,  M.  &  S.  W.  R.  Co. 
V.  Everett,   225   111.  529,   80  N.  E.   281. 

SO.  In  re  Mantorville  R.  &  Transfer  Co. 
[Minn.]  112  N.  AV.  1033.  Distinctions  drawn 
as  to  meaning  when  used  under  various  cir- 
cumstances. 

81.  Must  be  special,  not  general;  direct, 
not  consequential;  substantial,  not  specula- 
tive; proximate,  not  remote:  actual,  not 
constructive.  In  re  Mantorville  R.  &  Trans- 
fer Co.    [Minn.]    112  N.  W.  1033. 

82.  William  Scully  v.  Cincinnati,  9  Ohio 
C.   C.    (N.    S.)    63. 

83.  State  v.  Several  Parcels  of  Land 
[Neb.]    113  N.  W.   248. 

84.  Drainage  Act  May  20,  1879,  §  55,  and 
Kurd's  Rev.  St.  1905,  c.  121,  do  not  confer 
on  the  drainage  district  power  to  assess 
benefits  to  public  streets  without  the  con- 
sent of  the  city.  City  of  Joliet  v.  Spring 
Creek  Drainage  Dist.,  222  111.  441,  78  N.  E. 
836. 

S5.  Where  a  jury  In  proceedings  to  con- 
demn a  right  of  way  for  a  drainage  district 
determine  that  land  not  taken  is  not  dam- 
aged, drainage  district  commissioners  may 
determine  whether  It  is  benefited  and  assess 
benefits.  City  of  Joliet  v.  Spring  Creek 
Drainage  Dist.,   222  111.   441.   78   N.   E.   836. 

86.  Lots  actually  taken  for  drainage  pur- 
poses under  Kurd's  Rev.  St.  1905,  c.  42.  can- 
not be  assessed  for  benefits.  City  of  Joliet 
V.  Spring  Creek  Drainage  Dist.,  222  111.  441,. 
78   N.   E.   836. 

87.  See  7  C.  L.   1295. 
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sidered  on  a  private  sale  is  to  be  taken  into  account.®*  All  injuries  reducing  the  sala- 
bility  of  the  property  *®  and  all  rights  of  the  owner  impaired  by  the  taking  are  to  be 
considered.^"  As  to  whether  the  probability  of  fire  from  passing  locomotives  is  an 
element,,  there  is  a  conflict  of  authority."^  It  is  generally  held  that  danger  to  live 
stock  from  passing  trains  is  not  recoverable,®^  nor  can  recovery  be  had  for  other  re- 
mote and  speculative  elements.®^  The  value  of  improvements  on  the  property  is  an 
element  ®*  if  placed  there  before  the  property  is  taken,®^  but  where  land  is  taken  for 


88.  "Where  it  appeared  that  a  plant 
soug^ht  to  be  taken  could  be  developed  and 
extended,  an  instruction  to  consider  the 
hindrance  to  the  extension  did  not  author- 
ize estimate  based  on  future  possibilities. 
St.  Louis,  etc.,  R.  Co.  v.  Continental  Brick 
Co.,  198  Mo.  698,  96  S.  W.  1011.  Where  there 
was  evidence  that  the  tract,  a  part  of 
which  was  to  be  taken,  should  be  consid- 
ered as  one  body  though  it  was  crossed  by 
two  roads,  it  was  not  error  to  instruct  that 
if  the  tract  was  used  as  one  body  the  de- 
preciation In  value  of  the  entire  tract 
should  be  awarded.  St.  Louis,  etc.,  R.  Co. 
V.  Drummond  Realty  &  Investment  Co. 
[Mo.]  103  S.  W.  977.  Where  In  taking  a 
portion  of  a  manufactur'ing  plant  there 
was  evidence  with  reference  to  the  feasi- 
bility of  a  switch  to  the  plant,  it  was 
proper  to  charge  that  the  owner  would  be 
required  to  bear  the  expense  of  building 
the  switch  even  if  he  could  procure  its 
installation.  St.  Louis,  etc.,  R.  Co.  v.  Con- 
tinenal  Brick  Co.,  198  Mo.  698,  96  S.  W.  1011. 
Where  a  city  permitted  streets  to  be  ren- 
dered impassable  before  taking  necessary 
proceedings  for  changing  grades,  it  could 
not  contend  that  because  buildings  were 
moved  before  judicial  proceedings  were 
commenced  the  owner  could  not  recover  for 
such  removal.  City  of  Detroit  v.  C.  H.  Lit- 
tle Co.,  146  Mich.  373,  13  Det.  Leg.  N.  803, 
109  N.  W.  671. 

89.  Recovery  may  be  had  for  vibrations, 
noises,  smoke,  etc.,  by  operation  of  trains, 
which  depreciates  the  value  of  the  prop- 
erty. Novich  V.  Trinity  &  B.  V.  R.  Co. 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  264.  101  S. 
W.   476. 

90.  Where  a  landowner  had  a  passage- 
way for  cattle  and  for  a  water  course  under 
a  private  way  which  was  taken  for  a  pub- 
lic way,  and  the  public  constructed  a  stone 
culvert  In  Its  stead  suitable  as  a  pass  way 
for  cattle.  The  public  could,  fifty  years 
thereafter,  substitute  a  pipe  without  liabil- 
ity for  loss  of  pass  way  for  cattle.  Snively 
V.  Washington  Tp.  [Pa.]  67  A.  465.  Evi- 
dence that  drainage  of  a  laguna  would  de- 
prive an  owner  of  seepage  during  summer 
months  is  admissible.  Laguna  Drainage 
Dist.  V.  Charles  Martin  Co.  [Cal.  App.]  89 
P.   993. 

91.  In  proceedings  to  condemn  a  right  of 
way,  damages  liable  to  be  caused  by  fire 
for  which  the  railroad  would  be  liable  in 
another  action  cannot  be  recovered.  Eldo- 
rado, etc.,  R.  So.  V.  Everett,  225  111.  529,  80 
N.  E.  281.  The  probability  that  crop  will 
be  Bet  on  fire  by  sparks  from  locomotives 
can  be  considered  only  In  so  far  as  It  af- 
fects the  market  value  of  the  land.  Id. 
The  danger  of  fire  from  passing  locomo- 
tives, and  danger  to  cattle  do  not  constitute 
Independent    elements    of   damage,    but    may 


be  considered  in  determining  the  value  of 
land  not  taken.  St.  Louis,  etc.,  R.  Co.  v. 
Oliver,  17  Okl.  589,  87  P.  423.  If  one's  prop- 
erty is  .specially  exposed  to  fire  from  pass- 
ing locomotives,  different  from  other  prop- 
erty in  the  vicinity,  and  is  tliereby  depre- 
ciated In  value,  such  depreciation  is  an  ele- 
ment. St.  Louis,  etc..  R.  Co.  v.  Continental 
Brick  Co.,  198  Mo.  698,  96  S.  W.  1011.  The 
increased  hazard  from  fire  being  set  by 
passing  locomotives  is  an  element.  New 
Jersey,  etc.,  R.  Co.  v.  Tutt  [Ind.]  80  N.  E. 
420. 

92,  Damages  resulting  from  danger  to 
persons  or  stock  from  the  operation  of  a 
trolley  line  are  too  remote.  Indianapolis  & 
C.  Traction  Co.  v.  Larrabee  [Ind.]  80  N.  E. 
413.  Under  Acts  1903,  p.  426,  interurban 
railw^ay  companies  are  required  to  fence 
tlieir  tracts,  and  danger  to  animals  on  land 
not  taken  is  too  speculative  to  be  consid- 
ered as  an  element.  Id.  That  live  stock 
would  be  killed  by  trains  is  not  an  element. 
Yazoo  &  M.  V,  R.  Co.  v.  Jennings  [Miss.] 
43   So.    469. 

93.  That  laborers  on  farm  would  stop 
to  look  at  trains,  mules  ran  away,  and 
weeds  scattered  over  the  farm,  are  not  ele- 
ments. Yazoo  &  M.  V.  R,  Co.  v.  Jennings 
[Miss.]    43    So.    469. 

04.  Under  Laws  1875,  p.  243,  providing 
that  owners  of  piers  may  erect  sheds  there- 
on under  license,  a  shed  erected  pursuant 
to  license  is  a  proper  element  of  damage 
when  the  pier  is  'taken.  In  re  Piers  Old 
Nos.  19,  20,  East  River,  117  App.  Dlv.  553, 
102  N.  Y.  S.  667.  This  Is  so  though  the 
owner  of  the  shed  leased  a  portion  of  the 
pier  from  the  city.  Id.  Under  Rev.  St. 
1898,  §  282,  making  a  city  liable  for  injury 
to  improvements  by  change  of  street  grade, 
the  city  Is  liable  where  Improvements  are 
made  after  a  grade  is  established  but  not 
carried  Into  effect.  Kimball  v.  Salt  Lake 
City  [Utah]  90  P.  395.  The  fact  that  im- 
provements were  made  on  property  taken 
prior  to  enactment  of  a  constitutional  pro- 
vision that  private  property  shall  not  be 
taken  without  just  compensation  does  not 
preclude    recovery.     Id. 

95.  One  who  erects  a  building  on  a  lot 
after  appointment  of  commissioners  of  es- 
timate and  assessment  Is  entitled  to  com- 
pensation, the  city  not  hav-ing  yet  acquired 
title.  In  re  Brlggs  Ave.,  118  App.  Div.  224, 
102  N.  Y.  S.  1102.  Where  an  owner  moved 
building  onto  premises  before  they  were 
taken,  but  after  commissioners  had  begun 
hearings,  he  was  entitled  to  recover  there- 
for. In  re  Baychester  Ave.,  105  N.  Y.  S.  241. 
\\'here  a  building  was  moved  onto  a  lot 
after  damage  map  had  been  filed,  the  cost 
Of  removing  It  should  be  considered  where 
it  appeared  that  It  could  be  moved  onto 
other   land    without   damaging    It.  Id.  Where 
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a  street  no  recovery  can  be  had  for  improvements  made  after  the  street  had  been 
platted.^'  There  can  be  no  recovery  for  a  mere  right  to  improve  property.*^  All 
elem'ents  which  tend  to  depreciate  the  value  of  the  property  °*  and  which  are  capable 
of  proof  ^®  are  to  be  considered.  A  mere  personal  right  is  not  to  be  considered.^  Re- 
covery may  be  had  for  unlawful  and  unjustifiable  use  of  the  right  taken.^ 

Amount  of  damages  as  dependent  on  estate  or  interest  appropriated  or  owned? 
No  compensation  is  to  be  allowed  for  property  not  taken.*  It  may  be  shown  that  pe- 
titioner already  has  an  estate  in  the  premises.^  Where  a  leasehold  estate  is  taken, 
the  tenant  may  recover  the  value  thereof  ®  as  ascertained  from  the  facts  of  the  par- 
ticular case.'^ 

§  7.     Who  is  liable  for  compensation.^ 

§  8.  Condemnation  proceedings  in  general.^ — The  proceeding  to  acquire  prop- 
erty under  the  power  of  eminent  domain  is  wholly  statutory,^  °  and  statutes  must  be 


it  appeared  that  a  building  had  been  moved 
onto  the  premises  after  the  damag"e  map 
was  filed,  an  adjournment  should  have  been 
allowed  to  enable  the  city  to  ascertain  its 
exact  location  with  respect  to  the  widened 
street.  In  re  Baychester  Ave.,  105  N.  Y.  S. 
241. 

JK5.  Where  after  a  street  had  been  plat- 
ted the  owner  of  the  land  constructed  build- 
ings thereon,  the  fact  that  no  compensation 
could  be  recovered  for  the  buildings  when 
the  street  w^as  opened  could  not  be  consid- 
ered as  affecting  value.  In  re  South 
Twelfth    St.,    217    Pa.    362,    66   A.    568. 

97.  Where  the  owner  of  a  pier  had 
erected  a  shed  thereon  under  revocable  per- 
mission, he  was  not  entitled  to  compensa- 
tion on  the  theory  that  it  was  a  shedded 
pier,  because  the  taking  of  the  pier  by  the 
city  constituted  a  revocation  of  the  per- 
mission to  maintain  the  shed.  In  re  Piers 
Old  Nos.  19  and  20,  50  Misc.  477,  100  N.  T. 
S.  626.  A  possible  right  to  obtain  a  per- 
mit to  erect  a  shed  on  a  pier  as  authorized 
by  Laws  1875,  p.  243,  is  not  an  element  of 
damages  where  the  pier  is  taken  (In  re 
Piers  Old  Nos.  19,  20,  East  River,  117  App. 
Div.  553,  102  N.  T.  S.  667),  but  a  contract 
right  to  maintain  a  shed  on  a  pier  is  a 
proper  element  of  damage  when  the  pier  is 
taken    (Id.). 

98.  Cutting  of  fields  into  Inconvenient 
shapes,  interruption  of  ways  for  animals 
to  pass,  additional  fencing  required,  are  ele- 
ments. New  Jersey,  etc.,  R.  Co.  v.  Tutt 
[Ind.]    80   N.   E.    420. 

99.  A  tenant  at  will  may  show  with  all 
possible  definiteness  that  he  was  able  to 
conduct  a  profitable  business  on  the  prem- 
ises. Hayes  v.  Atlanta,  1  Ga.  App.  25,  57  S. 
E.  1087.  In  determining  the  value  of  an 
easement  for  telegraph  poles  and  wires  on 
a  railroad  right  of  way,  it  is  proper  to  con- 
sider the  improved  condition  of  the  right 
of  way.  American  Tel.  &  T.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  202  Mo.   656,   101   S.  W.   576. 

1.  The  right  to  compensation  where  a 
sewer  system  of  a  town  is  taken  extends  to 
sewer  pipes,  but  not  to  easements  in  the 
streets,  nor  to  material  spread  upon  the 
ground  which  has  become  part  of  the  land. 
United  States  v.  Nahant,  153  F.  520.  Incon- 
venience or  injury  to  traveling  public  can- 
not be  considered,  where  a  highway  is  de- 
stroyed by  railway  company,  in  estimating 
damages  sustained  by  the   county,   but  only 


cost    of    repairing    It.     Big    Sandy    R.    Co.    v. 
Floyd  County   [Ky.]    101   S.  W.   354. 

2.  An  interurban  railway  company  oper- 
ating heavy  cars  on  city  streets  at  a  high 
rate  of  speed,  and  causing  houses  on  abut- 
ting lots  to  shake  and  plaster  to  fall  therein, 
is  liable  to  the  owner  thereof  in  special 
damages.  Klnsey  v.  Union  Trac.  Co.  [Ind.] 
81  N.   E.   922. 

3.  See  7  C.  L.   1296. 

4.  Where,  in  a  proceeding  to  take  land 
owned  by  a  gas  company,  gas  mains  in  the 
land  were  not  taken,  their  value  was  not 
an  element  of  compensation.  In  re  Water 
Front  in  New  York,  118  App.  Div.  865,  105 
N.  Y.  S.  750.  Where,  in  a  proceeding  to 
condemn  a  railroad  right  of  way,  it  did  not 
appear  that  removal  of  coal  from  beneath 
such  right  of  way  would  impair  its  useful- 
ness as  a  railroad,  it  was  error  to  refuse 
to  permit  the  company  to  file  a  stipulation 
that  it  would  not  claim  underlying  coal. 
Eldorado,  etc.,  R.  Co.  v.  Sims,  228  111.  9,  81 
N.   E.   782. 

5.  Has  an  easement  in  the  land  for  ditch 
purposes.  Creighton  v.  Charlotte  Water 
Com'rs,  143  N.  C.   171,  55  S.  E.  511. 

G.  In  ascertaining  the  value  of  a  lease, 
it  is  proper  to  determine  what  interest  the 
tenant  has,  the  rent  he  pays,  and  obliga- 
tions he  assumes  and  will  assume.  In  re 
Delancey  St.,  105  N.  Y.   S.   779. 

7.  The  value  of  the  estate  of  a  tenant  at 
will  must  be  determined  from  facts  and  cir- 
cumstances. Hayes  v.  Atlanta,  1  Ga.  App. 
25,  57  S.  E.  1087.  Where  building  is  con- 
demned, cost  to  tenant  of  removing  ma- 
chinery may  be  considered  as  bearing  on 
value  of  leasehold  interest.  McMillin  Print- 
ing Co.  V.  Pittsburg,  etc.,  R.  Co.  [Pa.]  65  A. 
1091.  In  proceedings  for  separation  of 
street  and  railroad  crossing  grades,  a  ten- 
ant of  property  injured  was  entitled  to 
compensation  for  interruption  of  his  busi- 
ness and  injury  thereto  caused  by  changed 
condition  of  locality.  City  of  Detroit  v. 
C.  H.  Little  Co.,  146  Mich.  373,  13  Det.  Leg.  N. 
803,    109   N.  W.   671. 

8,9.     See   7   C.   L.    1297. 

10.  Appropriation  of  private  lands  for 
boulevard  purposes  is  governed  by  Comp. 
St.  1S97,  §  101b,  c.  12a.  State  v.  Several 
Parcels  of  Land  [Neb.]  113  N.  W.  248.  Laws 
1901,  p.  351,  authorizing  the  city  to  acquire 
wharf  property  and  lands  under  water  for 
improvement    of    the    water    front,    and    pre- 
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complied  with  "  according  to  the  construction  given  them,"  and  in  special  cases,  if 
no  method  of  procedure  is  prescribed,  the  general  rules  apply. ^^  In  Oklahoma  the 
procedure  prescribed  by  the  enabling  act  is  not  exclusive.^*  After  a  railroad  has  en- 
tered on  land  of  an  owner  with  or  without  his  consent,  either  party  may  institute 
condemnation  proceedings  to  determine  their  respective  rights  and  ascertain  dam- 
ages.^^    The  proceeding  must  be  prosecuted  with  diligence.^®     The  entire  damages 


scribing  the  method  of  ascertaining  com- 
pensation, does  not  violate  the  14th  amend- 
ment of  the  Federal  constitution.  In  re 
.  Water  Front  in  New  York,  118  App.  Div. 
865,  105  N.  Y.  S.  750.  Laws  1893,  p.  135,  pro- 
cedure where  cities  of  fourth  class  take 
land,  is  not  unconstitutional.  State  v. 
Pierce  County  Super.  Ct.  [Wash.]  87  P.  521. 
The  procedure  by  which  land  may  be  taken 
has  been  prescribed  by  statute  in  Idaho. 
Potlatch  Lumber  Co.  v.  Peterson,  12  IdaJio, 
769,  88  P.  426.  In  proceedings  under  Ann. 
St.  1906,  p.  4345,  to  establish  a  private  road, 
the  question  of  damages  is  the  only  one 
for  the  jury;  those  relating  to  necessity 
and  dimensions  are  for  the  court.  Allen  v. 
Welch,  125  Mo.  App.  278,  102  S.  W.  665. 
Railroad  held  to  have  been  incorporated 
under  Priv.  Laws  1861-62,  p.  116,  and  that 
act  together  with  its  amendments  regulate 
the  power  and  method  of  acquisition  of  its 
right  of  way.  Seaboard  Air  Line  H.  Co.  v. 
Olive.  142  N.  C.  257,  55  S.  E.  263.  Under 
Const.  1901,  §  235,  the  right  to  damages  for 
injury  to  land  by  construction  of  works, 
highways,  or  improvements  of  a  corpora- 
tion is  placed  on  the  same  basis  as  taking 
of  land  and  the  same  remedies  and  limita- 
tions applj'.  Birmingham  Belt.  R.  Co.  v. 
Lockwood  [Ala.]  43  So.  819.  Proceedings 
to  condemn  an  abutting  lot  will  not  be  en- 
joined on  the  ground  that  the  lot  owner's 
interest  in  the  street  w^as  not  condemned. 
Bridwell  v.  Gate  City  Terminal  Co.,  127  Ga, 
520,  56  S.  E.  624.  Under  Starr  &  C.  Ann. 
St.  1896,  c.  146,  providing  for  change  of 
venue  where  several  defendants  are  joined, 
the  court  need  not  direct  separate  trials 
in  his  own  court  before  a  change  of  venue 
may  be  granted.  Gillette  v.  Aurora  R.  Co., 
228  111.  261,  81  N.  E.  1005.  Error  in  denying 
such  change  is  not  waived  by  going  to  trial 
where  exception  is  taken.  Id.  In  proceed- 
ings in  a  state  court  where  different  own- 
ers are  joined  under  a  statute  permitting 
them  to  be  joined  or  proceeded  against  sep- 
arately, there  is  a  separable  controversy  as 
to  each  owner,  and  owners  who  reside  in 
different  states  may  remove  the  cause  as 
to  themselves  to  the  Federal  court.  Deep- 
water  R.  Co.  v.  Western  Pocahontas  Coal  & 
Lumber   Co.,   152   F.    824. 

11.  Proceedings  under  Kurd's  Rev.  St. 
1905,  c.  24,  to  condemn  land  for  ferry  pur- 
poses, held  not  defective  because  showing 
that  the  city  had  no  power  to  condemn  the 
land  sought  to  be  condemned.  Helm  v. 
Grayville,  224  111.  274.  79  N.  E.  689.  Objec- 
tions urged  to  defeat  condemnations  held 
not  to  be  in  bar  or  abatement  within  Laws 
1905,  p.  61,  c.  48.  Vandalia  Coal  Co.  v.  In- 
dianapolis &  L.  R.  Co.  [Ind.]  79  N.  E.  1082. 
Under  Laws  1903,  p.  50,  and  Ball.  Ann.  Codes 
&  SL  §  5620,  where  a  trial  by  jury  of  the 
question  of  compensation,  is  not  waived, 
failure  to  select  the  jury  In  the  manner  pre- 
scribed by  law  is  prejudicial  error.  Oregon 
R.   &  Nav.   Co.  V.  McCorraick    [Wash.]    89   P. 


186.  Where  "taking"  was  not  contested, 
the  service  of  notice  on  the  owner  that  the 
land  had  been  condemned  was  not  a  com- 
mencement of  proceedings.  In  re  Witt- 
kowsky's  Land,  143  N.  C.  247,  55  S.  E.  617. 
Abutting  owner  held  bound  by  proceeding.'; 
under  an  act  confirming  agreement  be- 
tween a  city  and  a  railway  company  where- 
by the  company  acquired  rights  in  a  street. 
Leffmann  v.  Long  Island  R.  Co.,  105  N.  Y. 
S.    487. 

12.  The  power  may  be  exercised  by  the 
president  of  a  railroad  company  to  whom 
is  delegated  the  management  of  the  busi- 
ness, subject  to  the  approval  of  the  direct- 
ors, before  the  directors  have  approved  the 
location  of  the  line.  Bridwell  v.  Gate  City 
Terminal  Co.,  127  Ga.  520,  56  S.  E.  624.  Con- 
demnation proceedings  instituted  to  con- 
demn a  line  not  in  violation  of  the  charter 
are  not  void.  Id.  Where  important  rights 
affecting  the  public  are  Involved  and  the 
substantial  rights  of  all  are  protected,  a 
technical  objection  is  entitled  to  but  little 
weight.  Kittery  Water  Dist.  v.  Agamen- 
tious  Water  Co.  [Me.]  67  A.  631.  A  pro- 
ceeding instituted  after  the  executive  com- 
mittee of  the  board  of  directors  of  a  rail- 
road company  had  adopted  a  resolution  del- 
egating the  matter  to  certain  officers  was 
instituted  after  authority  therefor  had  been 
given.  New  York,  etc.,  R.  Co.  v.  Yonkers, 
103   N.  Y.   S.   252. 

13.  If  the  power  is  conferred  upon  a  mu- 
nicipality by  its  charter,  and  no  provision 
is  made  for  its  exercise,  the  general  law  of 
the  state  (Acts  1894,  p.  176)  is  by  implica- 
tion a  part  of  the  law  delegating  the  power. 
Stowe  v.  Newborn.  127  Ga.  421,  56  S.  E.  516. 
Under  the  constitution  of  Mississippi,  pro- 
viding that  the  question  whether  the  use 
is  a  public  one  Is  a  judicial  question  and 
no  method  or  tribunal  is  provided  to  try 
such  question,  held,  it  must  be  raised  by 
injunction,  enjoining  the  taking  on  the 
ground  that  the  u.se  is  not  a  public  one. 
^'inegar  Bend  Lumber  Co.  v.  Oak  Grove  & 
G.  R.  Co.,  89  Miss.  84,  43  So.  292.  Where 
charter  of  a  railroad  did  not  prescribe 
method  of  computing  damages,  held,  they 
must  be  determined  by  construction  given 
Const,  art.  1,  §  16,  providing  for  compen- 
sation when  private  property  is  taken.  Ta- 
ber  V.  New  York,  etc.,  R.  Co.   [R.  I.]   67  A.  9. 

14.  The  statutes  of  Oklahoma  authoriz- 
ing railroad  companies  to  exercise  the 
power,  and  prescribing  the  procedure  by 
which  damages  are  to  be  ascertained,  arc 
not  exclusive  as  to  remedy,  and  the  com- 
mon-law remedy  may  be  pursued  by  the 
landowner  at  his  election.  Blackwell,  etc.. 
R.   Co.   V.   Bebout   [Okl.]    91   P.   877. 

15.  Blackwell.  etc.,  R.  Co.  v.  Bebout 
[Okl.]    91   P.    877. 

16.  Where  a  proceeding  was  commenced 
in  1902  and  summons  returned  "not  found" 
two  months  later,  and  no  further  proceed- 
ings  were   taken   until   1906,   at  which   time 
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should  be  ascertained  in  a  single  proceeding.^"  An  owner  is  entitled  to  a  judicial 
hearing  on  the  question  of  damages.^^  In  a  proceeding  by  a  city  to  condemn  land 
for  a  street,  the  defendant  may  deny  that  the  council  has  ordered  condemnation.^® 
In  Kentucky  the  validity  of  the  organization  of  the  petitioner  may  be  raised.-"  In 
Washington  a  lis  pendens  of  the  proceeding  may  be  filcd,-^  and  when  filed  it  creates 
a  defect  in  the  title.^^ 

Discontinuance  or  abandonment.'" — Proceedings  must  be  abandoned  within  the 
period  prescribed.-*  Proceedings  may  be  discontinued  as  to  a  portion  of  the  prop- 
erty,^°  if  such  action  is  timely  taken,^®  in  order  to  preclude  the  o-mier  from  recover- 
ing compensation. ^'^  An  abandonment  of  the  proceedings  may  be  inferred  from  un- 
reasonable delay  in  making  compensation.^^ 

Parties.-^ — All  persons  who  claim  an  interest  in  the  property  must  be  made 
parties,^"  and  where  after  proceedings  are  commenced  it  is  ascertained  that  another 


the  property  had  greatly  Increased  In  value, 
held,  the  proceeding  was  properly  dismissed 
for  want  of  prosecution.  Sanitary  Dist.  of 
Chicago  V.  Chapin,  226  111.  499.  80  N.  E.  1017. 

17.  In  re  Lake  Shore  &  M.  S.  R.  Co.,  53 
Misc.    340,    103    N.    Y.    S.    294. 

18.  St.  Laws  1889,  p.  127,  authorizing  a 
city  to  condemn  land  by  having  same  ap- 
praised by  a  jury  of  twelve  men  selected  by 
the  marshal,  from  which  tlie  mayor  was 
entitled  to  strike  three  and  the  owner  tliree, 
and  containing  no  provision  for  appeal,  is 
void  as  in  violation  of  due  process  clause. 
Tucker  v.  Paris  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  998,  99  S.  TV.  1127.  Failure  to  appear, 
however,  does  not  invalidate  the  proceed- 
ings, but  the  court  must  determine  whetlier 
the  use  is  a  public  one  and  ascertain  the 
damages.  Yellowstone  Park  R.  Co.  v. 
Bridger  Coal  Co.,  34  Mont.  545,  87  P.  963. 
Thf  '""pposit  in  court  of  the  amount  of  an 
awnr^l.  Its  acceptance  by  the  owner,  and  the 
taking  of  possession  by  the  petitioner,  does 
not  preclude  the  filing  of  exceptions  and  a 
jury  trial  on  the  commissioner's  report. 
St.  Louis,  etc.,  R.  Co.  v.  Aubuchon,  199  Mo. 
352,  97  S.  W.  867.  Though  the  amount  of 
compensation  is  paid  into  court  as  a  con- 
dition precedent  to  taking  possession,  and 
the  money  is  taken  by  tlie  owner,  either 
party  may  file  exceptions  and  litigate  the 
question.  St.  Louis,  etc.,  R.  Co.  v.  Drum- 
mond  Realty  &  Investment  Co.  [Mo.]  103  S. 
\V.  977. 

19.  City  of  Bluefield  v.  Bailey  [W.  Va.] 
57  S.  E.  805. 

20.  Under  the  statutes  of  Kentucky  an 
owner  of  land  sought  to  be  condemned  may 
in  such  proceeding  raise  the  question  of 
incorporation  where  it  does  not  appear  that 
statutory  requirements  have  been  complied 
with.  "Warden  v.  Madisonville,  etc.,  R.  Co. 
IKy.]    101   S.   W.    914. 

21.  Ball.  Ann.  Codes  &  St.  §  4887,  au- 
thorizes the  filing  of  lis  pendens  in  proceed- 
ings to  condemn  land  for  a  railroad  right 
of  way.  Portland  &  S.  R.  Co.  v.  Ladd 
[Wash.]    91    P.    573. 

22.  The  institution  of  condemnation  pro- 
ceedings and  filing  lis  pendens  thereof  cre- 
ates a  defect  in  the  title  of  the  property,  a 
portion  of  which  is  to  be  taken.  Miller  v. 
Calvin  Philips  &  Co.   [Wash.]   87  P.  264. 

23.  See   5   C.   L.   1121. 

24.  Under  Act  March  20,  1900  (P.  L.  1900, 
p.  85),  one  condemning  land  may  not  aban- 
don    the     proceedings     on    payment     of     tlie 


owner's  costs  and  expenses  where  he  de- 
lays more  than  twenty  days  after  the  filing 
of  the  report  of  the  commissioners.  Walsh 
V.  Board  of  Education  of  Newark,  73  N.  J. 
Law,   643,   64   A.    1088. 

25.  Under  Laws  1901,  p.  426,  providing 
that  the  board  of  estimate  and  approval 
of  Greater  New  York  may  discontinue  pro- 
ceedings to  acquire  land  for  a  street  at  any 
time  before  title  is  acquired,  held,  it  may 
discontinue  as  to  a  portion  of  the  property 
affected.  In  re  City  of  New  York,  52  Misc. 
319,   102  N.   Y.   S.   159. 

26.  Under  Shannon's  Code,  Tenn.  §§  1859, 
1861,  1863,  1SG5,  where  a  judgment  has  been 
entered  on  appeal,  the  petitioner  may  not 
discontinue  as  to  a  part  of  the  land  sought 
to  be  condemned  merely  because  it  believes 
damages  awarded  are  excessive.  Union  R. 
Co.  V.  Standard  Wheel  Co.  [C.  C.  A.]  149  F. 
698. 

27.  After  the  council  of  the  town  of 
Stamford  had  approved  the  record  of  the 
board  of  appropriation  and  apportionment 
for  lands  taken  under  14  Sp.  Laws,  p.  857, 
the  city  council  could  not  rescind  its  action 
within  the  thirty  days  provided  for  publi- 
cation of  notice.  Bohemian  v.  Stamford 
[Conn.]  67  A.  372.  Under  14  Sp.  Laws, 
p.  857,  authorizing  the  City  of  Stamford  to 
take  land  for  park  purposes,  and  the  pay- 
ment of  compensation  to  owners  of  land 
taken  after  thirty  days'  publication,  held, 
on  completion  of  the  proceedings  for  con- 
demnation the  city  became  absolutely  in- 
debted for  the  damages  awarded  though 
they   were  not   payable   for   thirty   days.     Id. 

28.  Payment  of  the  compensation  must 
be  made  within  a  reasonable  time  if  no  time 
is  fixed,  otherwise  the  proceeding  is  deemed 
abandoned.  Port  Townsend  So.  R,  Co.  v. 
Earbare    [Wash.]    89    P.    710. 

29.  See  7  C.  L.   1298. 

30.  Under  Code  Civ.  Proc.  §  2219,  provid- 
ing that  all  persons  claiming  an  interest 
may  appear,  and  §  2231,  making  general 
provisions  of  the  code  applicable  to  such 
proceedings,  one  claiming  an  interest  must 
appear,  and  If  he  does  not  he  cannot  be 
heard  in  subsequent  proceedings.  Yellow- 
stone Park  R.  Co.  v.  Bridger  Coal  Co.,  34 
Mont.  545,  87  P.  963.  Under  Rev.  Laws, 
c.  48,  §§  17,  18,  20,  22,  providing  that  several 
persons  having  an  estate  in  the  property 
taken  may  demand  damages,  and  all  dam- 
ag-es  may  be  asses.ved  by  the  same  jury,  a 
lessee    who     sustains     damages     by     change 
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party  is  interested,  he  may  be  joined  by  amendment  ^^  in  order  that  their  rights  may 
be  adjudicated,'^  but  one  who  has  parted  with  all  his  interest  need  not  be  joined.^'  A 
lessee  from  the  petitioner  is  not  estopped,  because  of  the  existence  of  the  relation  of 
landlord  and  tenant,  from  asserting  his  rights.^* 

§  9.  Jurisdiction.^^ — In  Mississippi  the  special  court  of  eminent  domain  has 
jurisdiction  only  to  determine  the  question  of  compensation.^® 

§  10.  Applications;  petitions;  pleadings.^"^ — Formal  pleadings  are  not  re- 
quired in  some  jurisdictions.^^  Wliere  a  complaint  or  petition  is  required,  it  must 
show  the  existence  of  statutory  authority,^^  conform  to  statutory  requirements,***  and 


of  grade  may  recover  though  the  freehold 
has  not  been  injured  and  the  owner  thereof 
is  not  a  party.  Galeano  v.  Boston  [Mass.] 
80  N.  E.  579. 

31.  Under  Code  Civ.  Proc.  §  721,  and 
§  3368,  where  it  was  ascertained  after  pro- 
ceedings were  commenced  that  another  per- 
son owned  an  interest  in  the  property,  it 
was  proper  to  allow  the  petition  to  be 
amended.  In  re  Lake  Shore  &  M.  S.  R.  Co., 
53  Misc.   340,  103  N.  Y.  S.   294. 

32.  Where  one  Intervened  In  proceedings 
but  was  dismissed  over  his  protest,  it  was 
petitioner's  duty  to  see  that  he  was  made 
a  party  and  retained,  even  to  the  extent  of 
appealing  from  the  order  dismissing  him  in 
order  to  protect  Itself.  Storms  v.  Mundy 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  924,  101  S. 
W.    258. 

33.  A  mortgagor  who  has  been  foreclosed 
and  has  sold  his  equity  of  redemption  has 
no  interest  and  is  not  a  necessary  party  to 
condemnation  proceedings  though  formal 
conveyance  had  not  been  executed  when 
proceedings  were  Instituted.  Deepwater  R. 
Co.  v.  Western  Pocahontas  Coal  &  Lumber 
Co.,   152   F.    824. 

34.  In  a  proceeding  in  rem  to  condemn 
property  rights,  a  lessee  from  the  city  is 
not  estopped  because  of  the  relation  of 
landlord  and  tenant  from  asserting  certain 
rights  in  the  property  which  it  has  as  in- 
cident to  its  lease.  City  of  Baltimore  v. 
Baltimore  &  P.  Steamboat  Co.,  104  Md.  485, 
66  A.   363. 

35.  See  7  C.  L.   1299. 

36.  Under  the  constitution  and  statutes 
of  Mississippi,  the  special  court  of  eminent 
domain  is  of  limited  powers,  and  the  ques- 
tion of  compensation  is  the  only  one  it  can 
determine.  Vinegar  Bend  Lumber  Co.  v. 
Oak  Grove  &  G.  R.  Co.,  89  Miss.  84.  43  So. 
292.  The  special  court  of  eminent  domain 
created  by  Code  1892,  c.  40,  being  author- 
ized to  determine  only  the  question  of  com- 
pensation, the  question  of  right  to  condemn 
cannot  be  raised  on  appeal  from  such  court, 
and  a  trial  de  novo  in  the  circuit  court. 
Id. 

.37.     See  7  C.  L.   1299. 

38.  In  such  proceeding,  insufficiency  of 
statement  is  immaterial  as  the  case  may 
be  tried  without  a  statement.  Klenke  v. 
West  Homestead  Borough,  216  Pa.  476,  65 
A.  1079. 

30.  Complaint  held  to  sufficiently  sliow 
that  parties  were  unable  to  agree  as  to 
compensation.  Fulton  v.  Methow  Trading 
Co.  [Wash.]  88  P.  117.  When  a  comphiint 
substantially  follows  the  statute,  other 
matters  which  would  afford  sufficient 
grounds  of  objection  to  the  taking  should 
be    brought    forward    by    defendant.     South- 


ern Ind.  R.  Co.  V.  Indianapolis  &  L.  R.  Co. 
[Ind.]  81  N.  E.  65.  A  petition  under  Act 
May  24,  1S74  (P.  L.  129),  stating  that  a  bor- 
ough excavated  in  a  street  upon  which 
plaintiff's  property  abutted,  removed  sup- 
port, and  destroyed  fences  and  trees,  states 
a  change  of  grade,  and  it  is  not  necessary 
to  allege  that  the  change  was  without 
consent  of  the  owner  or  failure  to  agree 
as  to  the  amount  of  compensation.  Klenke 
V.  West  Homestead  Borough,  216  Pa.  476, 
65  A.  1079.  The  proceedings  to  condemn 
land  incident  to  a  change  of  line,  the  filing 
of  a  map  showing  the  proposed  change  in- 
stead of  the  original  was  not  a  substantial 
defect  where  such  map  was  shown  to  be 
authentic  and  correct.  Smith  v.  Cleveland, 
etc.,  R.  Co.  [Ind.]  81  N.  E.  501.  Where,  in 
an  action  for  injury  to  property  by  con- 
struction of  a  tunnel  to  the  street,  the  peti- 
tion treated  the  abutting  property  as  a 
whole,  the  fact  that  the  numbers  of  the 
lots  were  given  did  not  make  the  suit  one 
for  damages  to  each  lot  separately.  Bur- 
ton Lumber  Corp.  v.  Houston  [Tex.  Civ. 
App.]  19  Tex.  Ct.  Rep.  580,  101  S.  W.  822. 
A.  motion  to  dismiss  a  complaint  for  the 
assessment  of  damages  serves  the  purpose 
of  a  demurrer,  and  is  not  to  be  regarded 
as  a  dilatory  plea,  the  question  raised  be- 
ing whether  the  complainant  has  stated 
sufficient  grounds  to  maintain  his  com- 
plaint. Hurley  v.  South  Thomaston,  101 
Me.  538,  64  A.  1050.  When  such  motion  is 
overruled  and  exceptions  taken,  the  case 
should  proceed  to  trial,  and  only  after  trial 
on  the  merits  should  exceptions  be  taken  to 
a  court  of  law.     Id. 

40.  Complaint  in  proceedings  to  condemn 
a  right  of  way  for  an  irrigation  ditch  held 
sufficient  under  Sess.  Laws  1899,  p.  261,  re- 
quiring such  complaint  to  allege  ownership 
of  land  to  be  irrigated.  Fulton  v.  Mothow 
Trading  Co.  [Wash.]  88  P.  117.  Under  Acts 
1905,  p.  60,  providing  that  the  complaint 
shall  state  the  names  of  all  owners  and 
claimants  of  property,  it  is  not  necessary 
to  jurisdiction  that  all  persons  interested 
be  joined,  and  persons  joined  cannot  object 
to  failure  to  join  others.  Darrow  v.  Chi- 
cago, etc.,  R.  Co.  [Ind.]  81  N.  B.  1081.  Com- 
plaint alleging  name  of  corporation  de- 
siring to  condemn,  name  of  owner  of  prop- 
erty, use,  location  of  right  of  way,  and 
description  of  the  property,  and  that  an 
agreement  could  not  be  reached  without 
the  owners,  held  sufficient.  Vandalia  Coal 
Co.  V.  Indianapolis  &  L.  R.  Co.  [Ind.]  79  N. 
E.  1082.  Under  Gen.  Acts  1903,  p.  374,  re- 
quiring the  application  to  state  the  names 
of  owners  If  known,  a  trustee  is  the  only 
proper  party,  and  It  Is  not  necessary  to 
name  the  beneficiary.     Birmingham  &  A.   R. 
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show  the  necessity  for  taking.*^  It  must  contain  a  description  of  the  property  suffi- 
ciently definite  to  identify  it."  The  general  rules  as  to  the  requisites  of  pleadings 
apply.''^  In  X'ew  York  the  sufficiency  of  the  petition  may  be  questioned  in  the 
trial  court."  In  Indiana  a  petition  may  be  amended  after  verdict  as  to  description.*'' 
Filing  a  complaint  in  open  court  complies  with  a  rule  requiring  it  to  be  filed  with 
the  clerk  of  court.** 

§  11.  Process,  notice,  citation,  publication.^' — As  a  general  rule,  notice  of 
proceedings  to  the  adverse  party  is  essential/^  and  notice  must  be  in  strict  conformity 
to  statute.*^  A  notice  stating  that  it  was  desired  to  condemn  a  fee  will  be  limited 
by  the  statute  to  the  estate  necessary,^*'  and  may  be  amended  on  appeal  to  conform  to 
the  statute.®^    Failure  to  serve  map  and  profile  with  the  summons  may  be  cured  by 


Co.  V.  Louisville  &  N.  R.  Co.  [Ala.]  44  So. 
679.  The  interest  of  the  beneficiary  should 
be  fully  protected  by   the  trustee.     Id. 

41.  Under  Ky.  St.  1903,  §  786,  authorizing 
railroads  to  condemn  land  adjacent  to  the 
highway,  it  is  only  necessary  to  allege  that 
the  taking  is  necessary.  Warden  v.  Madi- 
sonville,  etc.,  R.  Co.  [Ky.]  101  S.  W.  914. 
A  petition  in  proceeding  by  a  city  under 
Kurd's  Rev.  St.  1905,  c.  24,  to  condemn  land 
to  establish  an  additional  ferry,  held  to 
show  that  it  was  for  a  public  purpose. 
Helm  V.   Grayville,   224  111.  274,  79  N.   E.   689. 

43.  Petition  by  a  telegraph  company  to 
condemn  an  easement  on  a  railroad  right 
of  way  held  to  describe  the  proposed  ease- 
ment with  sufficient  certainty.  American 
Tel.  &  T.  Co.  V.  St.  Louis,  etc.,  R.  Co.,  202 
Mo.  656,  101  S.  W.  576.  The  petition  must 
describe  the  land  sought  to  be  condemned. 
Petition  held  defective.  Helm  v.  Grayville, 
224  111.  274,  79  N.  E.  689.  A  description  is 
sufficient  if  it  will  enable  one  skilled  in 
such  matters  to  locate  the  property.  Dar- 
row  V.  Chicago,  etc.,  R.  Co.  [Ind.]  81  N.  E. 
1081.  Description  of  land  to  be  taken  for 
a  transmission  line  held  sufficient  under 
Acts  1905.  p.  60,  c.  48.  Mull  v.  Indianapolis 
&  C.  Traction  Co.  [Ind.]  81  N.  E.  657.  A 
petition  is  not  insufficient  for  failure  to  al- 
lege in  terms  that  the  land  is  in  the  county 
where  action  is  brought  ■where  it  showed 
the  congressional  township  and  range. 
Southern  Ind.  R.  Co.  v.  Indianapolis  &  L. 
R.  Co.  [Ind.]  81  N.  E.  65.  Under  Code  Civ. 
Proc.  §  3360,  requiring  the  petition  to  specif- 
ically describe  the  property,  a  petition  for 
condemnation  of  a  right  of  way  for  a  tele- 
phone, and  among  other  things  the  right 
to  trim  trees  necessary  to  protect  the  line, 
without  describing  the  extent  to  which 
such  trimming  would  be  necessary,  is  in- 
sufficient. Bell  Tel.  Co.  v.  Parker  [N.  T.] 
79  N.  E.  1008.  A  petition  for  the  appoint- 
ment of  commissioners  to  assess  damages 
for  taking  land  described  It  as  land  upon 
the  "Beach"  front.  Held,  the  description 
showed  the  land  to  be  between  high  and 
low  water  mark.  Johnson  v.  Ocean  City 
[N.  J.  Law]  64  A.  987.  Under  Acts  1905,  p. 
60,  providing  that  the  petition  shall  con- 
tain a  description  of  the  property,  it  is  not 
necessary  to  describe  any  part  of  the  de- 
fendant's property  except  the  portion  to 
be  taken.  Darrow  v.  Chicago,  etc.,  R.  Co. 
[Ind.]  81  N.  E.  1081.  A  complaint  which 
describes  a  definite  route  and  dimensions 
of  the  ditch  sufficiently  describes  the  quan- 
tity of  land,  within  Laws  1899,  p.  262. 
Fulton   V.   Methow   Trading   Co.    [Wash.]    88 


P.  117.  A  description  stating  the  width  of 
the  right  of  way  required  on  the  line  now 
located  and  staked  over  a  certain  donation 
claim  in  a  certain  township  and  county  is 
sufficient.  State  v.  Skamania  Countv  Super. 
Ct.    [Wash.]    88  P.   334. 

43.  Complaint  for  damages  for  changes 
of  grade,  that  the  city  and  railway  com- 
pany combined,  confederated,  etc.  Coyne 
V.  Memphis  [Tenn.]  102  S.  "^^  355.  Damage 
to  land  not  actually  traversed  by  the  right 
of  way  is  not  special  in  the  sense  that  it 
must  be  specially  pleaded.  Yellowstone 
Park  R.  Co.  v.  Bridger  Coal  Co.,  34  Mont. 
545,  87  P.  963.  A  railroad  company  which 
fails  to  mention  in  his  petition  land  not 
taken  or  damages  thereto  cannot  ©bject 
that  damage  to  part  not  described  is  spe- 
cial. Id.  The  statutes  of  Montana  does  not 
require  the  defendant  to  set  up  his  claim 
for  damages  by  anSwei*  or  counter  claim.   Id. 

44.  The  sufficiency  of  a  petition  for  con- 
demnation may  be  raised  by  objections 
filed  by  the  property  owner  in  the  trial 
court.  Bell  Tel.  Co.  v.  Parker  [N.  Y.]  79  N. 
E.  1008. 

45.  Under  Acts  1905,  p.  61,  c.  48,  provid- 
ing that  pleadings  may  be  amended,  the 
petition  may  be  amended  as  to  the  descrip- 
tion after  verdict.  Darrow  v.  Chicago,  etc., 
R-  Co.    [Ind.]    81  N.  E.  1081. 

46.  Filing  complaint  in  open  court  under 
under  Acts  1905,  p.  59,  is  a  substantial  com- 
pliance with  the  provision  requiring  com- 
plaint to  be  filed  in  the  office  of  the  clerk 
of  court.  Darrow  v.  Chicago,  etc.,  R.  Co. 
[Ind.]    81  N.  E.   1081. 

47.  See   7   C.   L.    1301. 

48.  Laws  1901,  p.  198,  amended  by  Laws 
1905,  p.  93,  providing  for  condemning  land 
for  a  highway,  and  that  a  person  aggrieved 
may  within  six  months  apply  for  a  jury 
to  assess  damages,  does  not  in  terms  re- 
quire notice  of  such  appointment  to  town- 
ship trustees,  but  such  notice  is  required 
by  the  general  law  of  the  land.  In  re  Witt- 
kowsky's  Land,  143  N.  C.  247.  55  S.  E.  617. 

49.  An  owner  cannot  be  placed  in  default 
by  ratification  of  a  notice  void  when  given. 
Bridwell  v.  Gate  City  Terminal  Co..  127  Ga. 
520,    56   S.   E.   624. 

50.  Though  a  notice  stated  that  It  was 
desired  to  condemn  a  fee,  the  statute  would 
attach  to  such  proceeding  the  restriction 
that  only  such  interest  would  be  acquired  as 
was  necessary  for  the  purposes  for  which 
the  property  was  taken.  Georgia  Granite 
R.  Co.   V.   Venable   [Ga.]    58   S.   E.   864. 

61.  Where  a  notice  stated  that  it  was 
desired    to    condemn    a    fee.    an    amendment 
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amendment.^-  The  notice  is  not  defective  because  signed  by  tlie  clerk  in  three 
capacities,  one  of  which  was  that  in  which  he  was  required  to  sign.^^  Notice  to 
owners  need  not  state  in  what  capacity  they  are  notified.^*  Personal  service  on 
nonresident  owners  is  not  required  in  some  states.^^ 

§  IS,  Hearing  and  determination  of  right  to  condemn.^^ — Upon  a  preliminary 
hearing  the  only  issues  allowable  are  such  as  go  to  defeat  or  abate  the  asserted  right 
to  exercise  the  power,"^^  and  no  pleadings  other  than  the  complaint  and  written  ob- 
jections thereto  filed  by  the  defendant  are  allowed.^*  On  application  for  approval  of 
bond,  the  court  should  confine  itself  to  the  questions  presented  by  the  bond.^^  Ques- 
tions for  the  determination  of  the  trial  court  cannot  be  determined  on  prohibition  to 
restrain  the  court  from  proceeding  with  the  trial, "^^  nor  can  the  determination  of 
questions  referred  by  statute  to  one  tribunal  be  referred  to  another.®^  A  petitioner 
must  see  that  statutory  requirements  as  to  trial  are  complied  with.®-  If  no  proof  of 
necessity  is  required,  none  is  necessary.®^  The  president  of  a  petitioning  corporation 
though  a  witness  may  not  be  excluded  from  the  court  room  though  other  witnesses 
are  put  under  rule.®*  Wliere  Federal  questions  are  involved  the  cause  may  be  re- 
moved to  a  Federal  court.®'^  A  removal  to  the  Federal  court  by  one  of  several  owners 
joined  as  permitted  by  statute  does  not  carry  with  it  proceedings  against  other 
owners.®® 

§  13.  Commissioners  or  other  tribunal  to  assess  damages;  trial  by  jury.^'' — In 
many  states  the  parties  have  a  constitutional  right  to  a  trial  by  jury.®^    Such  jury 


could  be  made  on  appeal  stating  that  the 
proceeding  was  under  the  statute,  and  it 
was  really  desired  to  condemn  such  in- 
terest as  the  statute  authorized.  Georg'ia 
Granite  R.  Co.  v.  Venable  [Ga.]  58  S.  E.  864. 
Where  the  notice  recited  previous  negotia- 
tions for  a  fee,  it  could  be  amended  on  ap- 
peal to  recite  that  such  negotiations  were 
for  a  right  of  way.  Id.  It  was  also  com- 
petent to  amend  by  alleging  that  after  as- 
sessment the  company  had  tendered  and 
the  owners  accepted  the  award.  This  did 
not  prevent  appeal,  but  waived  irregular- 
ity In  notice  or  assessment.     Id. 

52.  Failure  to  serve  map  and  profile  with 
summons,  as  required  by  Revisal  1905,  § 
2599,  may  be  cured  by  amendment.  State 
V.  Wells,   142  N.  C.   590,  55   S.  B.   210. 

53.  Waite  v.  Green  River  Special  Drain- 
age  Dist.   Com'rs,    226   111.   207,    80   N.   B.    725. 

54.  Form  of  notice  approved  as  substan- 
tially complying  with  Kurd's  Rev.  St.  1905, 
p.  804,  c.  42,  §  93.  Waite  v.  Green  River 
Special  Drainage  Dist.  Com'rs.,  226  111.  207, 
80  N.  E.  725. 

55.  Comp.  I.iaws,  §  4324,  providing  for 
service  of  citation  in  proceedings  to  estab- 
lish a  drain,  does  not  require  personal  serv- 
ice on  non-resident  owners.  Patterson  v. 
Mead,    148   Mich.    659,    112   N.  W.   742. 

56.  See   7   C.   L.    1302. 

57.  Smith  v.  Cleveland,  etc':,  R.  Co.  [Ind.] 
8'1  N.  E.   501. 

58.  In  proceeding.';  by  /a  consolidated 
railway  company,  collateral  interrogatories 
were  properly  stricken.  Smith  v.  Cleve- 
land, etc.,   I'..  Co.    [Ind.]   81  N.  E.  501. 

50.  Katharine  Water  Co.,  32  Pa.  Super. 
Ct.  94. 

60.  Whether  the  taxing  is  justified.  Rec- 
lamation Dist.  No.  551  v.  Sacramento  County 
Super.  Ct.    [Cal.]    90   P.   545. 

61.  Under  the  Charter  of  New  York  City 
(I.aws    1901,    p.    217),    it   is    the   duty   of    the 


board  of  estimate  and  apportionment  to  de- 
termine what  land  shall  be  taken  for  water 
supply  purpose,  and  such  determination 
cannot  be  interfered  with  by  court  or  com- 
missioners, and  commissioners  of  appraisal 
must  provide  for  compensation  for  all 
lands  shown  on  the  map  adopted  by  sucli 
board.  In  re  City  of  New  York,  116  App. 
Div.  801,  102  N.  Y.  S.  116. 

62.  A  petitioner  who  on  failure  of  an 
owner  to  appear  moves  for  selection  of  a 
jury  to  award  compensation,  must  see  that 
it  is  selected  in  the  manner  prescribed  by 
Laws  1905,  p.  270.  Oregon  R.  &  Nav.  Co.  v. 
McCormick    [Wash.]    89  P.   186. 

63.  Under  Laws  1S91,  p.  225,  authorizing 
the  City  of  Buffalo  to  take  land  for  cor- 
porate purposes,  but  requiring  no  proof 
of  necessity,  it  is  not  necessary  to  show 
necessity.  In  re  City  of  Buffalo  [N.  Y.] 
81  N.   E.   954. 

64.  Warden  v.  Madisonville,  H.  «&  E.  R. 
Co.    [Ky.]    101   S.  W.   914. 

65.  A  suit  by  a  railroad  company  to 
enjoin  the  condemnation  of  a  telegraph 
right  of  way  along  the  railroad,  whicli  al- 
leges that  such  construction  would  menace 
the  safety  of  trains  and  obstruct  business, 
is  removable  to  the  Federal  court.  Geor- 
gia R.  &  Banking  Co.  v.  Atlantic  Postal  Tel. 
Cable  Co.,    152   F.    991. 

66.  Deepwater  R.  Co.  v.  Western  Poca- 
hontas Coal   &  Lumber  Co.,    152   F.    824. 

67.  See   7   C.  L.    1303. 

68.  Under  the  constitution  and  statutes 
of  Missouri,  though  proceedings  may  be 
commenced  by  appointment  of  commis- 
sioners, either  party  is  entitled  to  a  jury 
trial  of  the  question  of  damage.s.  St.  Louis, 
etc.,  R.  Co.  V.  Drummond  Realty  &  Invest- 
ment Co.,  103  S.  W.  977.  Laws  1897,  p.  15, 
expressly  provides  that  where  a  landowner 
appeals  from  an  award  by  commissioners 
he  is  entitled  to  have  his  damages  assessed 
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is  to  be  selected  in  the  manner  prescribed  by  law.*'^  In  states  where  compensation  is 
assessed  by  commissioners,  such  commissioners  must  be  fair  and  unprejudiced,'^**  but 
mere  suggestion  of  possibility  of  interest  is  not  sufficient  to  disqualify  a  commis- 
sioner." The  appointment  of  commissioners  ^-  and  their  compensation  ^^  is  deter- 
mined by  statute.  Appraisers  authorized  to  assess  damages  have  no  power  to  decide 
any  other  question.'^*  On  vacation  of  a  street,  damages  sustained  by  owners  must  be 
ascertained  by  five  disinterested  householders  of  the  city.'^^ 

§  14.  The  trial  or  inquest,  and  hearings  on  the  question  of  damagesJ^ — The 
action  to  recover  comp^ensation  must  be  brought  within  the  statutory  period.'^''  The 
landowner  is  not  confined  to  the  element  of  damages  claimed  by  him  before  the  Jury 
of  view.'^ 

Admissibility  of  evidence.''^ — One  asserting  damages  has  the  burden  of  proof.*" 


by  a  jury  on  the  appeal.  Wilkins  v.  Man- 
chester [N.  H.]  67  A.  560.  Under  Stanford 
City  Charter,  §  8,  creating  a  board  of  ap- 
propriation and  apportionment  for  con- 
demnation of  land,  the  mayor  being  a  mem- 
ber of  such  board  with  power  to  vote  in 
case  of  a  tie,  lield,  in  case  of  tie  in  a  pro- 
ceeding under  14,  Sp.  Laws  1905,  p.  858,  the 
mayor's  vote  was  sufficient  to  make  a  ma- 
jority. Bohamman  v.  Stanford  [Conn.]  67 
A.  372.  The  constitutional  right  to  the  ver- 
dict of  a  jury  as  to  compensation  is  not 
violated  by  a  provision  that  the  court  may 
fix  the  amount  of  an  additional  fund  to 
protect  an  owner  in  case  the  property  is 
not  taken,  since  the  verdict  for  the  taking 
would  cover  loss  for  temporary  taking. 
Helibron  v.  Sacramento  Super.  Ct.  [Cal.]  90 
P.   706. 

69.  Ball.  Ann.  Codes  &  St.  §  56  40,  requir- 
ing the  sheriff  to  summon  a  jury  to  deter- 
mine compensation,  is  repealed  by  Laws 
1905,  p.  270,  providing  a  general  method  of 
selecting  jurors  in  the  superior  court.  Ore- 
gon Nav.  Co.  V.  McCormick  [Wash.]  89  P. 
186. 

70.  Evidence  sufficient  to  show  tlaat  a 
commissioner  had  represented  the  railway 
company  in  procuring  rights  of  way  so  as 
to  disqualify  him  from  acting  as  commis- 
sioner. 'Rochester,  S.  &  E.  R.  Co.  v.  Tolan, 
116  App.  Div.  696,   101  N.  Y.  S.  433. 

71.  Suspicion  must  be  based  on  estab- 
blished  facts.  Terminal  R.  Co.  of  Buffalo 
v.  Gerbereux,  104  N.  T.  S.  737.  Evidence  in- 
sufficient to  show  that  a  commissioner 
was  disqualified  because  of  partiality.  Ter- 
minal R.  Co.  of  Buffalo  v.  Gerbereux,  104 
N.  Y.  S.  737.  Where  a  railroad  took  no 
steps  to  learn  whether  one  of  the  damage 
commisioners  was  a  freeholder,  it  may 
not  attack  the  report  on  the  ground  that 
one  was  not  qualified  where  it  does  not 
appear  that  such  fact  was  prejudicial  to 
it.  Tidewater  R.  Co.  v.  Cowan,  106  A''a.  817, 
56   S.  E.  819. 

72.  Under  Code  W.  Va.  1906,  §§  1363. 
1366,  providing  for  application  to  the  court 
for  appointment  of  commissioners  to  ascer- 
tain compensation,  and  requiring  10  days 
notice  of  such  application  to  be  given  to 
owners,  such  notice  may  be  given  either 
before  or  after  application  is  presented. 
Deepwater  R.  Co.  v.  Western  Pocahontas 
Coal  &  Lumber  Co.,  152  F.  824.  After  an 
ordinance  had  laid  out  a  street  by  a  par- 
ticular description  pursuant  to  statute 
some    ot    the    owners    within    the    described 


street  dedicated  the  land,  held  not  neces- 
sary that  the  order  appointing  commis- 
sioners to  assess  damages  should  partic- 
ularly describe  remaining  land.  Johnson  v. 
Ocean  City  [N.  J.  Law]  64  A.  987.  Under 
Gen.  St.  1902,  §  3687,  providing  that  a  judge 
shall  appoint  appraisers,  where  the  amount 
of  compensation  cannot  be  agreed  upon, 
where  notice  of  an  application  to  appoint 
appraisers  has  been  given  and  a  party  ad- 
mits an  allegation  of  interest,  the  judge 
inay  not  determine  whetlier  his  claim  is 
well  founded.  New  York,  etc.,  R.  Co.  v. 
Illy,   79  Conn.  526,  65  A.  965. 

73.  Laws  1906,  c.  658,  preventing  extra 
allowances  to  commissioners  in  condemna- 
tion proceedings,  does  not  apply  to  pro- 
ceedings pending  at  the  time  it  was  en- 
acted in  wlaicli  steps  have  been  taken  by 
commis.sioners.  In  re  "VA'est  Twentieth  St. 
N.  R.,  102  N.  Y.  S.  836;  In  re  Twenty-Sev- 
enth and  Twenty-Eighth  St.,  52  Misc.  602, 
102  N.  Y.  S.   837. 

74.  Question  of  title.  Pinney  v.  Win- 
sted,  79  Conn.  606,  66  A.  337.  In  Georgia 
appraisers  appointed  in  a  proceeding  by  a 
telegraph  company  to  condemn  a  right  of 
way  along  the  right  of  way  of  a  railroad 
company  hav-e  no  authority  except  to  assess 
damages.  Georgia  R.  &  Banking  Co.  v.  At- 
lantic Postal  Tel.  Cable  Co.,  152  F.  991.  A 
drainage  district  organized  under  Kurd's 
Rev.  St.  1905,  c.  42,  may  proceed  to  condemn 
property  for  right  of  way  and  assess  dam- 
ages, and  commissioners  may  not  asses  bene- 
fits against  property,  a  part  of  which  is  to  be 
taken,  until  the  damages  are  assessed  by 
a  jury  in  condemnation  proceedings.  City 
of  Joliet  V.  Spring  Creek  Drainage  Dist., 
222   111.   441,   78  N.    E.   836. 

75.  Blackwell,  etc.,  R.  Co.  v.  Gist.  18 
Okl.    516,    90   P.    889. 

76.  See   7  C.  L.   1304. 

77.  Under  the  Omaha  Charter  of  1893. 
a  cause  of  action  upon  an  award  to  one 
whose  property  was  taken  for  a  street  did 
not  accrue  until  a  lapse  of  time  reasonably 
sufficient  for  the  creation  of  a  special  fund 
for  the  payment  of  such  damages.  Rogers 
V.  Omaha   [Neb.]   107  N.  W.  212. 

78.  Home  V.  Montgomery  County  [Pa.] 
67  A.  209. 

79.  See   7   C.  L.   1305. 

.SO.  In  an  action  for  laying  car  tracks  in 
a  street,  evidence  held  insufficient  to  show 
damages  as  a  matter  of  law.  Camden  In- 
terstate R.  Co.  V.  Stein,  30  Ky.  L.  R.  140, 
97  S.  W.  394. 
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The  evidence  introduced  must  be  relevant  to  the  issues  made.*^  All  evidence  tending 
to  show  the  effect  of  the  improvement  on  the  property  is  admissible.^^  Evidence  as 
to  all  matters  reducing  damages  is  admissible.^^  Testimony  as  to  the  price  asked 
for  land  in  the  vicinity,^*  or  offers  of  purchase,^'*  or  price  paid  by  petitioner  for 
other  lands  in  the  vicinity,^®  is  not  admissible.  Proof  of  recent  sales  of  similar  prop- 
erty is  admissible,^'  but  proof  of  remote  sales  is  not.^*  Expert  testimony  as  to  value 
is  not  admissible  where  the  value  can  be  proved  in  the  usual  manner.^^  The  amount 
of  rents  received  ^°  and  the  rendition  of  property  for  taxes  is  admissible  on  the  ques- 


81.  Evidence  of  the  taking  and  appro- 
priation of  land  is  admissible  under  an  al- 
legation that  defendant  laid  its  track  upon 
and  along  the  land.  Morrison  v.  Fairmont 
&  C.  Trac.  Co..  60  W.  Va.  441,   55  S.  E.  669. 

82.  Evidence  as  to  the  effect  an  elevated 
road  would  have  on  rental  value  is  admis- 
sible. Lewis  V.  Englewood  El.  R.  Co.,  223 
111.  223.  79  N.  E.  44.  It  was  not  error  to 
admit  reproduction  of  sounds  made  by  op- 
eration of  trains  by  means  of  phonograph. 
Boyne  Citj',  etc.,  R.  Co.  v.  Anderson,  146 
Mich.  328,  13  Det.  Leg.  N.  739.  109  N.  "W. 
429.  Where  the  act  of  condemnation  of  a 
right  of  way  gave  the  company  the  right 
to  take  materials  for  the  construction  and 
repair  of  the  road,  and  the  right  to  convey 
water  by  drains,  such  provisions  w^ere  for 
the  benefit  of  the  company  and  did  not  re- 
quire it  to  restore  a  surface  water  drain. 
New  Jersey,  etc.,  R.  Co.  v.  Tutt  [Ind.]  80 
N.  E.  420.  Where  a  railroad  had  placed  a 
tile  drain  in  a  natural  surface  water  drain, 
it  was  proper  to  show  tliat  the  drain 
clogged  and  water  backed  up  from  time 
to  time.  Where  at  the  time  of  trial  a 
railroad  had  been  partially  constructed 
and  an  embankment  built  across  a  drain, 
evidence  as  to  the  extent  water  had  al- 
ready been  set  back  was  admissible.  Id. 
Where  a  change  of  street  grade  placed  the 
surface  of  a  lot  sixteen  instead  of  five  feet 
below  the  street,  the  cost  of  raising  the 
lot  eleven  feet  was  admissible.  Bond  v. 
Philadelphia  [Pa.]  67  A.  805.  Testimony 
held  admissible  as  amountng  merely  to  evi- 
dence that  the  same  general  course  in 
values  of  property  would  have  prevailed 
as  to  land  in  front  of  which  an  elevated 
railroad  had  been  built,  as  in  the  case  of 
other  land.'^,  but  for  the  road.  Shaw  v. 
New   York   El."   R.   Co.    [N.    Y.]    79    N.    E.    984. 

S3.  Where  the  fact  that  one  party  owned 
all  land  in  the  vicinity  affected  value,  it 
was  proper  to  consider  such  fact.  Pullinan 
Co.  v.  Chicago,  224  111.  248,  79  N.  E.  572.  In 
an  action  for  damages  caused  by  change  of 
street  grade,  the  city  may  show  that  the 
elevation  was  a  part  of  its  general  scheme 
of  Improvement.  Bond  v.  Philadelphia 
[Pa.]  67  A.  805.  In  assessing  damages  to 
abutting  lot  caused  by  change  of  grade,  the 
fact  of  additional  elevation  of  the  street 
as  affecting  value  of  the  property  after 
change  of  grade  may  be  shown,  but  not 
the  cost  of  lifting  the  whole  surface  to  the 
new  grade.  Id.  A  property  owner  was  not 
prejudiced  by  the  fact  that  a  witness  in 
estimating  damages  considered  the  charac- 
ter of  a  crossing  already  constructed,  where 
the  petitioner  had  Indicated  the  crossing 
It  would  construct.  Guinn  v.  Iowa  &  St. 
L.  R.  Co.,  131  Iowa,  680,  109  N.  W.  209.  A 
defendant  was  not  prejudiced  by  questions 
tending  to  show  that  It  owned  all  the  prop- 


erty   in    the    vicinity.     Pullman    Co.    v.    Chi- 
cago,  224   111.   248.   79  N.  E.   572. 

84.  Chicago,  etc.,  R.  Co.  v.  Alexander 
[Wash.]    91   P.   626. 

85.  Chicago  etc.,  R.  Co.  v.  Alexander 
[Wash.]  91  P.  626.  Evidence  of  offers  for 
similar  land  in  the  locality  is  not  com- 
petent. Yellowstone  Park  R.  Co.  v.  Bridger 
Coal  Co.,  34  Mont.  545,  87  P.  963.  Incom- 
petent as  depending  on  a  determination  of 
collateral  issues.  Id.  Efforts  to  compro- 
mise are  not  admissible.  St.  Louis,  etc.,  R. 
Co.  v.  Continental  Brick  Co.,  198  Mo.  698, 
96  S.  W.    1011. 

86.  Proof  of  purchases  by  petitioner  la 
inadmissible.  Port  Townsend  So.  R.  Co.  v. 
Barbare  [Wash.]  89  P.  710.  Testimony  as 
to  what  the  petitioner  paid  for  other  land  Is 
not  admissible.  Union  R.  Co.  v.  Maulden 
[Tenn.]  102  S.  W.  342  [advance  sheets  only]. 
What  the  petitioner  and  other  railroads 
paid  for  land  in  the  vicinity  is  inadmissi- 
ble. Chicago  &  A.  R.  Co.  v.  Scott,  225  111. 
352,  80  N.  E.  404.  What  a  railroad  company 
paid  for  a  right  of  way  across  another  tract 
half  a  mile  distant  is  incompetent.  Eldo- 
rado, etc.,  R.  Co.  v.  Everett,  225  111.  529,  8(J 
N.  E.  281.  Where  witnesses  for  petitioner 
testified  as  to  sales  of  other  land  in  the 
vicinity  to  petitioner,  it  was  error  to  ex- 
clude testimony  as  to  the  reasons  for  pay- 
ing tlie  prices  paid.  Port  Townsend  So.  R. 
Co.  V.  Barbare  [Wash.]  8»  P.  710. 

87.  Proof  of  sales  of  similar  property  at 
about  the  time  of  taking  is  admissible. 
Port  Townsend  So.  R.  Co.  v.  -Barbare 
[Wash.]  89  P.  710.  Where  in  proceeding  to 
condemn  a  railroad  right  of  way  damages 
for  property  not  taken  were  claimed,  the 
company  could  introduce  evidence  a.=!  to 
sale  of  land  similarly  located  which  had  re- 
cently been  made.  Eldorado,  etc.,  R.  Co. 
V.   Everett,   225   111.   529,   80  N.   E.   281. 

88.  A  railroad  condemning  land  cannot 
show  what  the  landowner  paid  for  it  sev- 
enteen years  before.  Davis  v.  Pennsylvania 
R.  Co.,   215  Pa.   581,   64  A.   774. 

8©.  In  a  proceeding  by  a  town  to  con- 
demn land  for  water  supply  purposes,  ex- 
pert testimony  as  to  value  of  the  land  for 
water  purposes  held  properly  excluded  be- 
cause it  did  not  appear  that  such  value 
could  not  have  been  proven  In  the  usual 
manner.  Sargent  v.  Merrimac  [Mass.]  81 
N.   E.   970. 

90.  Amount  of  rents  received  is  ad- 
missible to  show  value  of  fee.  In  re  Black- 
well's  Island  Bridge,  118  App.  Div.  272,  103 
N.  Y.  S.  441.  When  evidence  was  offered 
as  to  rents  received  from  property  in  the 
neighborhood.  It  was  proper  to  show  that 
there  were  a  number  of  vacant  houses 
there.  Pullman  Co.  V.  Chicago.  224  111.  248, 
79  N.  E.   572. 
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tion  of  value.^^  Evidence  as  to  the  value  of  improvements  apart  from  the  value  of 
the  property  is  not  admissible.^^  ^  witness  may  not  state  that  the  property  would 
be  specially  benefited,"^  but  opinions  on  the  question  are  admissible.®*  Testimony 
as  to  a  value  for  the  particular  use  is  not  admissible.''^  Speculative  ®®  or  immaterial 
testimony  is  not  admissible."''  The  rule  excluding  secondary  evidence  evidence  is  not 
inflexibly  applied  to  such  proceedings.®^  Evidence  as  to  an  element  not  asserted  is 
not  admissible.®®  Where  the  report  of  one  commission  is  not  confirmed,  evidence  in- 
troduced before  it  is  admissible  on  a  subsequent  hearing.^ 

Witnesses  and  examination  thereof.^ — The  number  of  witnesses  each  party  may 
introduce  may  be  limited.^  Witnesses  who  are  adequately  informed  as  to  values  of 
property  similar  to  that  in  controversy  may  give  their  opinion  as  to  value  *  and  may 
be  permitted  to  testify  as  to  the  facts  upon  which  their  opinion  is  based/  but  one  not 


91.  Rendition  of  property  for  taxes  is 
admissible  on  question  of  value.  Burton 
Lumber  Corporation  v.  Houston  [Tex.  Civ. 
App.]   19  Tex.  Ct.  Rep.  580,  101  S.  W.  822. 

92.  Evidence  of  structural  value  of 
buildings  on  property  apart  from  thie  mar- 
ket value  of  the  property  is  not  admissible. 
In  re  Blackwell's  Island  Bridge,  118  App. 
Div.  272,  103  N.  Y.  S.  441.  The  value  of  a 
quarry  on  the  land  as  personal  property 
cannot  be  established  separate  from  the 
land.  St.  Louis  Belt  &  Terminal  R.  Co.  v. 
Cartan  Real  Estate  Co.,  204  Mo.  565,  103  S. 
W.    519. 

93.  A  witness  may  not  state  what  spe- 
cial benefit  his  land  would  derive  from  the 
construction  of  a  railroad.  Taber  v.  New 
York,  etc.,   R,  Co.    [R.   I.]   67  A.   9. 

94.  A  witness  may  give  his  opinion  as 
to  whether  a  railroad  ■would  be  a  future 
benefit  to  the  property  under  conditions 
which  are  not  impossible.  Taber  v.  New 
York,   etc.,  R.  Co.    [R.  I.]    67  A.  9. 

95.  In  a  proceeding  by  a  town  to  take 
land  for  water  supply  purposes,  testimony 
as  to  w^hat  municipalities  or  communities 
could  use  the  water  in  the  land  as  a  water 
supply  is  inadmissible.  Sargent  v.  Mer- 
rimac   [Mass.]    SI  N.  E.   970. 

96.  Evidence  of  rents  derived  from  other 
property  in  the  vicinity  and  of  income  that 
could  be  derived  from  other  vacant  prop- 
erty if  Improved  is  inadequate.  Pullman 
Co.  V.  Chicago,   224  III.  248,   79  N.  E.   572. 

97.  Where  there  was  no  claim  that  the 
land  was  specially  valuable  for  a  saw  mill 
plant,  it  ■was  not  proper  rebuttal  to  show 
that  it  could  be  so  used  when  divided  by 
the  right  of  way.  Chicago,  etc.,  R.  Co.  v. 
Alexander  [Wash.]  91  P.  626.  An  admis- 
sion made  by  petitioner's  attorney  for  the 
fiurpose  of  expediting  a  former  trial,  to 
the  effect  that  certain  witnesses  if  called 
would  testify  to  a  certain  fact,  is  not  ad- 
missible. City  of  Detroit  v.  C.  H.  Little 
C».,  146  Mich.  373,  13  Det.  Leg.  N.  803,  109 
N.  W.  671.  The  fact  that  school  grounds, 
a  portion  of  which  had  been  condemned 
for  railroad  purposes,  had  been  abandoned 
is  not  admissible  on  an  issue  as  to  whether 
the  entire  grounds  had  been  rendered  unfit 
for  school  purposes.  San  Pedro,  etc.,  R.  Co. 
v.  Board  of  Education  of  Salt  Lake  City 
[Utah]  90  P.  565.  Instruction  held  erron- 
eous as  charging  that  if  authorities  acted 
conscientiously  In  abandoning  the  premises, 
the  property  might  be  regarded  as  wholly 
destroyed  for  school  purposes.  Id.  In  pro- 
ceeding to  condemn  a  right  of  way  through 


a  brick  making  plant,  evidence  that  peti- 
tioner had  offered  to  give  the  owner  the 
clay  excavated  from  the  land  and  that  he 
refused  it  is  not  admissible.  St.  Louis,  etc., 
R.  Co.  V.  Continental  Brick  Co.,  198  Mo.  698, 
96  S.  W.  1011.  Testimony  as  to  the  exist- 
ence of  coal  in  adjoining  land  is  incom- 
petent to  show  existence  of  coal  in  the  land 
.sought  to  be  condemned.  Eldorado,  etc.,  R. 
Co.   V.   Sims,   228   111.   9,   81  N.   E.   782. 

98.  Witness  permitted  to  state  contents 
of  written  contract.  Stafford  Springs  St. 
R.  Co.  V.  Middle  River  Mfg.  Co.  [Conn.]  66 
A.  775.  Certain  maps  showing  location  of 
load  held  admissible  though  not  made  by  one 
who  made  the  survey.  Portland  &  Seattle  R. 
Co.  v.  Ladd  [W^ash.]  91  P.  73.  Upon  trial 
of  an  appeal  from  award  of  appraisers,  an 
unproved  may  showing  location  of  a  route 
of  another  company  is  not  admissible;  if 
the  map  had  been  proved,  it  ■was  error  to 
admit  testimony  that  the  center  line  of  the 
loute  passed  over  the  property  in  ques- 
tion. In  re  Central  R.  Co.  [N.  J.  Law]  65 
A.   905. 

99.  Where  an  owner  disclaimed  any  right 
to  recover  for  increased  fire  risk,  evidence 
as  to  Insurance  rates  in  the  vicinity  is  not 
admissible.  Boyne  City,  etc.,  R.  Co.  v.  An- 
derson, 146  Mich.  328,  13  Det.  Leg.  N.  739, 
109  N.  W.   429. 

1.  Where  report  of  commissioners  of  es- 
timate and  apportionment  was  not  con- 
firmed and  new  commissioners  were  di- 
rected to  revise  it  or  make  a  new  report, 
it  was  error  to  reject  testimony  given  be- 
fore the  first  commission.  In  re  Amster- 
dam Ave.,   53  Misc.   342,   104  N.  Y.  S.   821. 

2.  See  7  C.  L.  1308. 

3.  Limiting  the  number  of  witnesses  on 
the  question  of  compensation  to  four  on 
each  side  Is  not  arbitrary  and  erroneous. 
St.  Louis,  etc.,  R.  Co.  v.  Aubuchon,  199  Mo. 
352,    97    S.   W.    867. 

4.  Witnesses  familiar  with  brick  making 
and  the  value  of  property  similar  to  that 
sought  to  be  condemned  are  competent, 
though  they  were  not  familiar  with  values 
in  the  vicinitv.  St.  Louis,  etc.,  R.  Co.  v. 
Continental  Brick  Co.,  198  Mo.  698,  96  S.  M'. 
1011.  Where  a  witness  testifies  to  his  ob- 
servation of  the  effect  of  an  elevated  road 
near  a  business  house,  his  testimony  can- 
not be  rejected  because  he  moved  away 
from  the  house  before  the  road  was  built. 
Lewis  V.  Englewood  El.  R.  Co.,  223  III.  223, 
79   N.   E.    44. 

5.  Witnesses  may  be  permitted  as  a 
basis   of  opinion   of  value   to  describe  char- 
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qi;alified  mav  not  give  an  opinion.'  The  general  rules  as  to  examination  of  witnesses 
apply."  A  witness  may  not  be  asked  to  state  a  conclusion.*  In  examination  of  wit- 
nesses it  may  be  assumed  that  a  railroad  will  be  properly  constructed.® 

Illustrations}'^ — Instructions  are  to  be  considered  as  a  whole  "  in  the  light 
of  issues  made.^-  They  must  be  based  on  the  issues  made  by  the  pleadings  and  evi- 
dence/^ must  not  assume  controverted  facts,"  nor  be  upon  the  weight  of  the  evi- 


acter  of  soil  and  various  crops  to  whicli  it 
is  adapted.  New  Jersey,  I.  &  I.  R.  Co.  v. 
Tutt    [Ind.]    80   N.   E.   420. 

<J.  A  witness  who  had  had  no  opportu- 
nity to  observe  the  locality  where  the  land 
lay  except  in  a  single  instance  is  incompe- 
tent to  testify  as  to  value  because  of  lack 
of  special  knowledg-e.  Walsh  v.  Board  of 
Education  of  Newark,  73  N.  J.  Law,  643,  64 
A.    1088. 

7.  See  Exaniioiition  of  Witnesses,  7  C.  L. 
159S.  On  cros.s-examination  a  landowner's 
witnesses  may  be  asked  as  to  the  value  of 
a  part  of  the  land  after  it  had  been  cut  off 
by  the  railroad  seeking  to  condemn  it.  Da- 
vis V.  Pennsylvania  R.  Co.,  215  Pa,  581,  64 
A.  774.  Where  a  complainant  has  placed 
the  market  value  of  his  property  at  a  cer- 
tain sum,  he  cannot  be  asked  on  cross- 
examination  what  other  property  in  the 
neighborhood  has  been  sold  for  within  two 
years.  Schonhardt  v.  Pennsylaania  R.  Co., 
216  Pa.  224,  65  A.  543.  Experts  may  not  be 
permitted  to  testify  on  redirect  examina- 
tion as  to  sales  of  pieces  of  property  about 
which  they  had  not  been  questioned  on 
cross-examination.  In  re  Blackwell's  Is- 
land Bridge,  118  App.  Div.  272,  103  N.  Y.  S. 
441.  Where  a  witness  testified  that  cer- 
tain adjoining  property  had  sold  for  $10,000 
two  years  before,  the  owner  was  not  pre- 
judiced by  an  improper  question  as  to 
whether  or  not  he  knew  that  the  property 
had  been  assessed  at  $7,000.  Pullman  Co. 
V.  Chicago,  224  111.  248,  79  N.  E.  572.  A  wit- 
ness for  the  landowner,  who  testified  that 
value  of  remainder  of  tract  would  be  de- 
preciated may  be  asked  whether  he  knew 
of  any  farm  which  had  been  depreciated  in 
value  because  of  a  railroad  running  through 
jt.  Eldorado,  etc.,  R.  Co.  v.  Everett,  225 
111.   529,   80   N.   E.   281. 

8.  A  witness  may  not  state  the  effect 
of  building  a  railroad  on  abutting  property, 
so  far  as  the  net  result  is  concerned,  by 
deducting  special  damages  from  special 
benefits,  as  that  is  a  question  for  the  jury. 
Taber  v.  New  York,  P.  &  B.  R.  Co.  [R.  I.] 
67  A.  9.  It  was  not  prejudicial  error  to 
permit  experts  to  testify  as  to  amount  of 
depreciation  in  value  instead  of  requiring 
them  to  state  tlie  value  before  and  after 
the  improvcmnt.  Hempstead  v.  Salt  Lake 
City    [Utah]    90  P.  397. 

9.  Guinn  v.  Iowa  &  St.  L.  R.  Co.,  131 
Iowa,   680,   109  N.  W.   209. 

10.  See    7    C.    L.    1308. 

11.  Erroneous  instruction  as  to  damages 
held  cured  by  other  instructions.  St.  Louis, 
etc.,  R.  Co.  v.  Stewart,  201  Mo.  491,  100  S. 
W.  583.  Where  the  court  charged  that  if 
an  owner's  property  was  injured  he  was 
entitled  to  compensation,  refusal  to  charge 
that  the  fact  that  the  taking  was  a  public 
necessity  did  not  relieve  petitioner  was 
not  error.  Burton  I.iumber  Corporation  v. 
Houston  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep. 
B80,  101  S.   \\.  822.     Instructions  held  not  to 


autliorize  speculative  damages.  Union  Trac. 
Co.  V.  Pfeil.  39  Ind.  App.  51,  78  N.  E.  1052. 
It  is  not  error  to  charge  that  in  computing 
damages  all  doubts  as  to  amount  are  to  be 
resolved  in  favor  of  tlie  property  owner. 
Taber  v.  New  York,  etc.,  R.  Co.  [R.  I.]  67 
A.  9.  Where  instructions  enumerate  the 
different  elements  of  damage  and  include 
all  advantages  and  disadvantages  to  be 
considered,  a  claimant  was  not  prejudiced 
by  refusal  to  charge  that  the  taking  of 
dock  rights  which  had  not  been  condemned 
.^^hould  be  considered.  City  of  Baltimore  v. 
Baltimore  &  Philadelphia  Steamboat  Co., 
104  Md.   4S5,   65  A.   353. 

12.  Where  the  jury  understood  that  the 
only  issue  was  as  to  whether  property  had 
been  damaged,  and  such  issue  wa^  to  be 
determined  by  a  preponderance  of  evidence, 
it  was  not  error  to  charge  that  the  burden 
of  proof  was  on  the  owner.  Burton  Lum- 
ber Corp.  V.  Houston  [Tex.  Civ.  App.]  19 
Tex.  Ct.  Rep.  580,  101  S.  W.  822.  Error  in 
instruction  to  consider  value  of  land  at 
time  of  taking  instead  of  at  time  of  com- 
missioner's report  is  harmless  where  it  was 
of  the  same  value  on  both  dates.  St.  Louis, 
etc.,  R.  Co.  V.  Stewart,  201  Mo.  491,  100  S. 
W.  593.  An  instruction  that  the  jury  should 
not  consider  the  award  previously  made  by 
commissioners  but  should  confine  tliem- 
selves  exclusively  to  the  testimony  was 
correct  where  the  award  was  not  intro- 
duced. Yellowstone  Park  R.  Co.  v.  Bridger 
Coal  Co.,   34  Mont.   545,   87  P.   963. 

13,  Giving  of  special  charge  authorizing 
consideration  of  cost  of  fencing  held  to 
allow  double  damages,  as  such  element 
was  authorized  under  the  general  charge. 
Wise  County  v.  McClaIn  [Tex.  Civ.  App.] 
IS  Tex.  Ct.  Rep.  76,  1^0  S.  W.  802.  Instruc- 
tion not  confined  to  special  benefits  held 
properly  refused.  Hempstead  v.  Salt  Lake 
City  [Utah]  90  P.  397.  Where  it  was  claimed 
that  a  landowner  derived  special  benefits 
from  a  depot  erected  a  short  distance  from 
the  land  but  it  did  not  appear  that  such 
depot  could  be  reached  by  any  road  from 
the  farm,  the  action  of  the  court  in  refus- 
ing to  permit  petitioner  to  show  a  special 
benefit  of  $5  per  acre  to  the  land  was  pro- 
per where  the  jury  were  properly  charged. 
St.  Louis,  etc.,  R.  Co.  v.  Stewart,  201  Mo. 
491,  100  S.  W.  583.  Where  a  jury  has  viewed 
tlie  premises  It  Is  error  to  charge  them  to 
fix  damages  from  the  evidence  without  re- 
quiring them  to  consider  the  knowledge 
they  obtained  from  the  view.  Chicago  & 
A.  R.  Co.  V.  Scott,  225  111.  352,  80  N.  E.  404. 
Wliere  there  were  no  improvements  on  the 
land  it  was  error  to  charge  that  the  fact 
that  improvements  would  be  cut  off  from 
other  portions  of  the  land  should  be  con- 
sidered. Eldorado,  etc.,  R.  Co.  v.  Everett, 
225  111.  529,  80  N.  B.  281.  Where  It  did  not 
appear  that  there  were  buildings  on  the 
premises  which  would  be  jarred  by  opera- 
tion of  trains  and  no  one  lived  in  the  vicin- 
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dence.^^  They  must  be  clear  and  definite/^  and  if  given  under  agreement  by  the 
parties  cannot  be  complained  of."  A  court  need  not  qualify  an  instruction  relative 
to  damages  unless  requested.^*  Erroneous  admission  of  evidence  may  be  cured  by 
instructions.^^ 

§  15.  Yieiv  of  appropriated  prer)iises.^° — Permission  to  view  the  premises  rests 
in  the  discretion  of  the  court.^^  The  purpose  of  a  view  is  to  enable  the  jury  to  un- 
derstand and  apply  the  evidence.^^ 


ity  to  be  inconvenienced  by  smoke  or  noise, 
it  was  error  to  ciiarge  that  incidental  in- 
juries resulting  from  perpetual  moving'  of 
trains  should  be  considered.  Id.  Instruc- 
tion held  not  bad  for  failing'  to  confine  the 
right  to  construct  'watermains  across  the 
right  of  -way  to  such  as  -were  reasonably 
necessary.  Union  Trac.  Co.  v.  Pfeil,  39  Ind. 
App.  51,  78  N.  E.  1052.  Where  the  only  is- 
sue was  as  to  the  amount  of  damages,  it 
was  proper  to  refuse  an  instruction  that 
jurors  should  be  open  to  influence  by  argu- 
ment of  other  jurors,  but  should  not  agree 
to  a  compromise  ■which  did  violence  to  his 
belief,  the  jury  having  been  charged  that 
damages  must  be  found  from  the  evidence. 
Id.  In  proceeding  to  condemn  wharf  rights, 
a  request  to  charge  that  the  city  had  never 
asserted  any  wharf  rights  at  the  whS,rf  in 
question  which  would  interfere  with  claim- 
ant's rights  properly  refused.  City  of  Bal- 
timore V.  Baltimore  &  Philadelphia  Steam- 
boat Co.,  104  Md.  485,  65  A.  353.  Refusal  to 
allow  compensation  for  loss  of  emoluments 
to  arise  from  wharfage  held  proper,  there 
being  no  evidence  that  revenues  had  ever 
been  received  from  such  source.  Id.  Where 
no  claim  of  injury  to  business  is  made  and 
no  evidence  in  support  thereof  was  intro- 
duced, it  was  not  error  to  refuse  an  in- 
struction that  no  recovery  should  be  al- 
lowed therefor.  Ranck  v.  Cedar  Rapids 
[Iowa]  111  N.  W.  1027.  It  is  not  error  to 
refuse  to  charge  that  ownership  of  an  en- 
tire tract  which  ■was  crossed  by  several 
roads  ■was  suflScient  to  divide  it  into  several 
tracts  and  preclude  recovery  as  to  tracts  not 
injured.  St.  Louis,  etc.,  R.  Co.  v.  Drummond 
Realty  &  Investment  Co.  [Mo.]  103  S.  W.  977. 
Where  there  was  no  evidence  that  damage 
would  be  occa.sioned  by  smoke  or  noise  from 
passing  trains,  and  buildings  were  located 
150  feet  from  the  track,  it  was  held  error 
to  Instruct  as  to  such  element.  Chicago  & 
A.  R.  Co.  V.  Scott,  225  in.  352,  80  N.  E.  804. 
When  damages  were  claimed  because  of 
injury  to  a  quarry,  but  it  appeared  that  the 
quarry  could  be  worked  only  by  injuring 
lands  of  the  petitioner,  the  jury  were  prop- 
erly charged  to  disregard  evidence  as  to 
that  element.  Portland  &  S.  R.  Co.  v.  Ladd 
[Wash.]    91   P.    573. 

14.  Instruction  held  erroneous  as  assum- 
ing that  a  landowner  refused  crossings. 
St.  Louis,  etc.,  R.  Co.  v.  Stewart,  201  Mo. 
491,   100  S.  W.   583. 

15.  Use  of  word  "peculiar"  in  an  in- 
struction held  not  to  render  it  objection- 
able £is  intimating  that  in  the  opinion  of 
the  court  there  was  something  peculiar  in 
the  location  of  the  road.  St.  Louis,  etc.,  R. 
Co.  V.  Continental  Brick  Co.,  198  Mo.  698, 
96  S.  W.  1011. 

16.  Instructions  held  not  misleading  in 
failing  to  require  the  jury  to  find  from  the 


evidence.  Union  Trac.  Co.  v.  Pfeil,  39  Ind. 
App.  51,  78  N.  E.  1052.  Use  of  "adja- 
cent" held  not  misleading  where  it  clearly 
appeared  where  the  road  was  located, 
though  three  lots  intervened  between 
the  tracks  and  land  involved.  Houston 
&  I.  C.  R.  Co.  V.  Davis  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  662,  100  S.  W.  1013.  In- 
struction as  to  measure  of  damages  held 
not  misleading.  Burton  Lumber  Corp.  v. 
Houston  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep. 
580,  101  S.  W.  822.  Where  an  appeal  is 
taken  to  the  court  and  the  case  is  tried 
to  a  jury,  the  jury  should  not  be  informed 
of  the  amount  of  the  commissioner's  award, 
and  where  the  right  to  interest  depends  on 
whether  the  award  of  the  jury  exceeds 
that  of  the  commissioners,  that  question 
should  be  reserved  for  the  determination 
of  the  court.  St.  Louis,  etc.,  R.  Co.  v.  Oli- 
ver, 17  Okl.  589,  87  P.  423. 

17.  Instructions  as  to  elements  of  dam- 
ages given  under  agreement  of  both  parties 
may  not  be  complained  of.  Tidewater  R. 
Co.  V.  Cowan.  106  Va.   817,  56  S.  E.   819. 

IS.  Sargent  v.  Merrimac  [Mass.]  81  N. 
E.  970. 

19.  Where  the  jury  were  charged  to  dis- 
regard rental  value  as  a  separate  item  of 
damages,  the  admission  of  evidence  of  ren- 
tal value  was  harmless.  Hempstead  v.  Salt 
Lake  City  [Utah]  90  P.  397.  Evidence  that 
improvements  on  property  were  rendered 
unfit  for  a  residence  by  change  of  grade 
was  not  prejudicial  where  the  jury  were 
charged  that  such  evidence  should  be  con- 
sidered only  as  affecting  market  value  of 
the  property.  Id.  Where  there  was  no 
dispute  as  to  the  location  of  the  line  or 
area  of  land  sought  to  be  taken,  error  in 
admitting  certain  maps  which  did  not  coin- 
cide in  all  particulars  was  harmless.  Port- 
land &  S.  R.  Co.  V.  Ladd  [Wash.]  91  P.  573. 
Error  in  admission  of  evidence  as  to  how 
much  property  depreciated  because  of  lay- 
ing of  car  track  in  the  street  held  cured  by 
correct  instructions  as  to  elements  to  be 
considered.  Camden  Interstate  R.  Co.  v. 
Stein,  30  Ky.  L.  R.  140,  97  S.  W.  394. 

30.     See  7  C.  L.   1309. 

21.  On  an  appeal  from  an  award  of 
viewers,  it  is  discretionary  with  the  court 
to  allow  a  view.  Bond  v.  Philadelphia  [Pa.] 
67  A.  805.  Act  May  21,  1895,  providing  for 
a  view  as  a  matter  of  right,  does  not  ap- 
ply to  an  appeal  from  an  award  of  viewers. 
Id. 

22.  It  is  proper  to  charge  that  the  pur- 
pose of  view  is  to  enable  the  jury  to  under- 
stand the  testimony  and  apply  it,  and  that 
they  must  consider  the  testimony  in  the 
light  of  their  view,  but  determine  the  facts 
from  the  evidence  Guinn  v.  Iowa  &  St.  L. 
R.   Co.,   131  Iowa,   680,   109  N.  W.    209. 
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§  16.  Verdict,  report,  or  award;  judgment  thereon  and  lien  or  enforcement  of 
judgment.-^ — The  judgment  rendered  mnst  be  in  conformity  to  statute.''*  It  should 
at  least  refer  to  the  description  of  the  land  taken  as  set  forth  in  the  petition.^^  The 
award  can  be  amended  only  by  the  assessors  themselves  under  permission  of  the 
court.-"  Taxes  levied  after  the  property  is  taken  cannot  be  deducted  from  the 
award.-' 

Effect  or  conclusiveness.^^ — Verdicts  of  a  jury  ^^  or  awards  of  commissioners/" 
if  supported  by  evidence,  ^^  will  not  be  disturbed  unless  clearly  excessive  ^^  or  predi- 
cated on  erroneous  evidence.^^  Where  a  party  is  entitled  to  interest,  and  there  is 
nothing  to  show  whether  or  not  such  element  was  considered  by  the  jury,  it  will  be 
presumed  that  interest  was  included.^* 

Judgment  or  confirmation  and  enforcement.^^ — A  judgment  conforming  to  the 
statute  is  sufficient,^''  and  informalities  therein  may  be  cured  by  the  record.'^     A 


83.     See  7  C.  L.   1309. 

24.  Gen.  St.  1902,  §  4120,  providing  that 
where  it  is  found  that  property  is  subject 
to  a  life  estate  the  judge  may  order  that 
the  Income  be  paid  to  tlie  life  tenant,  ap- 
plies only  wliere  the  judge  is  autliorized 
to  determine  the  compensation,  and  not  in 
a  proceeding  under  §  36S7,  etc.,  where  ap- 
praisers are  appointed.  New  Yorlt,  etc.,  R. 
Co.  V.  Illy,  79  Conn.   526,   65  A.   965. 

25.  Should  not  merely  give  an  amount 
for  land  taken  and  an  additional  sum  for 
land  injured.  Helm  v.  Grayville,  224  111. 
274,   79  N.  E.  689. 

26.  Cannot  be  done  by  mere  act  of  par- 
ties. Georgia  Granite  R.  Co.  v.  Venable 
[Ga.]   58  S.  B.   864 

27.  In  re  Morris  Ave.  in  New  York,  US 
App.  Div.  117,  103  N.  T.  S.   180. 

28.  See  7  C.  L.   1311. 

29.  The  verdict  of  a  jury  as  to  value  of 
land  and  necessity  for  width  of  right  of 
way  taken  will  not  be  interfered  with  on 
appeal  unless  clearly  erroneous.  Opelou- 
sas,  etc.,  R.  Co.  v.  Bradford,  118  La.  506,  43 
So.  79.  Evidence  sufficient  to  sustain  a 
judgment  for  the  amount  of  damages 
awarded.  Bremer  v.  Ne-\v  York  Cent.,  etc., 
R.  Co.,  118  App.  Div.  139,  103  N.  Y.  S.  318. 
An  appellate  court  will  not  disturb  an 
award  which  is  supported  by  evidence.  St. 
Louis  Belt  &  Terminal  Co.  v.  Cartan  Real 
Estate  Co..  204  Mo.  565,  103  S.  W.  519.  A 
jury  of  farmers  is  well  Qualiflpd  to  deal 
with  the  question  of  compensation  to  be 
awarded  for  a  railroad  right  of  way  through 
a  plantation,  and  their  finding  is  to  be 
given  great  weight.  Colorado  So.,  etc.,  R. 
Co.    V.    Boagni,    118   La.    268,    42    So.    932. 

30.  The  award  of  commissioners  will  not 
be  disturbed  except  for  error  of  law  plainly 
manifest.  In  re  Redmond,  105  N.  Y.  S.  936. 
A  court  will  not  In  reviewing  rewards  of 
commissioners  disturb  them  unless  the  com- 
mi.ssioners  acted  upon  wrong  principles  or 
their  award  Is  grossly  inadequate.  Buffalo 
L.  &  R.  R.  Co.  V.  Phelps,  52  Misc.  315,  102 
N.  Y.  S.  214.  Evidence  held  to  show  such 
gross  inadequacy  of  an  award  as  to  justify 
refusal  to  confirm  it.  Id.  Under  Laws  1901, 
p.  417.  allowing  an  appeal  from  report  of 
commissioners  of  estimate  and  apportion- 
ment, providing  that  the  appeal  .shall  not 
stay  the  proceedings  except  as  to  the  parcfl 
Involved  In  the  appeal,  where  one  of  the 
parties  did  not  appeal,  he  had  no  standing 
to    move   to   vacate   an    order    extending   the 


time  for  the  appellant  to  file  appeal  papers. 
In  re  Foster  Ave.  in  New  York.  104  N.  Y.  S. 
71.  Report  of  viewers  as  to  amount  will 
not  be  disturbed  unless  tiiey  were  controlled 
by  wrong  principles  or  the  record  shows  in- 
adequate damages.  Williamson  v.  Read,  106 
Va.  453,  56  S.  E.  174.  Commissioners  de- 
cided that  land  not  taken  would  not  be  in- 
jured. Eight  witnesses  testified  that  it 
would  be  injured  and  six  vsritnesses  testified 
that  it  would  not.  No  showing  of  cor- 
ruption. Held,  report  properly  confirmed. 
Barnes  v.  Tidewater  R.  Co.  [Va.]  58  S.  E. 
594. 

31.  An  assessment  by  a  jury  which 
viewed  the  premises,  where  the  damages  al- 
lowed were  within  the  range  of  value  testi- 
fied to  will  not  be  held  Inadequate  because 
far  less  than  the  owner's  witnesses  testi- 
fied to,  their  estimates  being  based  on  a 
particular  improvement.  Pullman  Co.  v. 
Chicago,  224  111.  248,  79  N.  E.  572.  An  award 
will  be  confirmed  where  the  evidence  is  suf- 
ficient to  sustain  it  though  a  greater  award 
might  be  justified.  New  York  Cent.,  etc.. 
R.  Co.  V.  Sayles,  52  Misc.  601,  103  N.  Y.  S. 
826.  Evidence  insufficient  to  show  that 
commissioners  adopted  an  erroneous  theory 
of  appraisement  or  disregarded  competent 
evidence.  In  re  Bast  River  Gas  Co.  of 
Long  Island   City,   104  N.   Y.   S.   239. 

32.  Verdict  allowing  the  landowner  more 
damages  than  he  himself  claimed  held  ex- 
cessive and  unsustainable.  Ciiicago  &  A.  R. 
Co.  v.   Scott.   225   111.   352,    80   N.   E.    404. 

33.  An  award  will  be  set  aside  where 
numerous  errors  appear  in  the  admission 
and  exclusion  of  testimony  and  there  is  a 
considerable  discrepancy  between  the  allow- 
ance and  the  value  of  the  property.  In  re 
Blackwoll's  Island  Bridge,  118  App.  Div.  272, 
103  N.  Y.  S.   441. 

34.  Blackwcll.  etc.,  R.  Co.  v.  Bebout 
rOkl.]  91  P.  877.  Under  a  statute  providing 
that  the  jury  shall  find  the  amount  of  re- 
covery, where  they  w^ere  instructed  to  find 
damages  as  of  the  date  of  summons  and  al- 
low interest  from  time  of  actual  occupancy, 
where  the  jury  returned  a  verdict  in  a  spe- 
cific sum,  held,  the  court  was  not  justified 
in  adding  interest.  Butte  Elec.  R.  Co.  v. 
Mathews.    34    Mont.    487,    87    P.    460. 

35.  See   7   C.   L.   1311. 

30.  "W'liere  in  condemnation  proceeding 
;in  order  w^as  made  declaring  tlie  use  a  pub- 
lic one,  held,  on  trial  of  issue  as  to  \alue, 
it  was  proper  under  Ball.  Ann.  Codes  &  St. 
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judgment  may  be  reformed  to  conform  to  the  facts,^^  and  such  facts  may  be  shown 
by  parol.^^  A  judgment  may  be  set  aside  for  errors  at  the  trial/"  but  unless  void 
it  is  not  subject  to  collateral  attack."  Only  matters  involved  are  determined  by  the 
judgment.*^  The  rule  of  res  judicata  applies  in  condemnation  proceedings  unless 
#ie  circumstances  of  the  second  suit  show  greater  or.  different  necessity.*^  A  judg- 
ment is  not  conclusive  against  one  not  a  party,  especially  where  petitioner  had  notice 
©f  the  outstanding  claim.**  Limitations  run  from  the  date  judgment  is  payable.*" 
Interest  runs  against  the  municipality  from  the  confirmation  of  the  award.*^ 
§  17.  Costs  and  expenses." — Eminent  domain  statutes  generally  provide  that 
«ne  whose  property  is  taken  is  entitled  to  costs  and  attorney's  fees*^  and  other  ex- 
penses incident  to  the  proceeding,*''  especially  where  the  petitioner  dismisses,^"  or 
where  the  award  exceeds  the  amount  of  the  offer  to  purchase.^^ 


§§  5641,  5642,  to  enter  judgment  on  the  ver- 
dict, and  on  payment  of  compensation  an- 
other judgment  of  appropriation.  Port 
Townsend  So.  R.  Co.  v.  Barbara  ["Wash.]  89 
P.  710.  Upon  an  application  for*  assessment 
of  damages  for  change  of  grade,  municipal 
authorities  indorsed  that  they  assessed  no 
damages  for  the  reason  that  no  liability  of 
the  town  was  shown  held,  such  decision  af- 
forded the  applicant  a  remedy  by  complaint 
to  the  supreme  judicial  court  under  Rev.  St. 
223.  §  68.  Hurley  v.  South  Thomaston,  101 
Me.    538,   64   A.    1050. 

37.  Any  informality  in  the  decree  in  not 
conforming  to  Laws  1899,  p.  262,  requiring 
that  the  decree  provide  that  the  money  be 
paid  to  the  clerk  of  court  before  work  com- 
mences, is  cured  by  a  showing  tliat  it  was 
so  paid.  Fulton  v.  Methow  Trading  Co. 
[■Wash.]    88   P.   117. 

38.  Where  an  award  referred  to  the  pe- 
tition for  a  description  of  the  property,  and 
the  petition  failed  to  describe  a  portion  of 
the  land,  but  the  commissioners  knowing 
what  land  was  to  be  taken  out  did  not  read 
the  petition,  the  award  and  judgment  could 
be  reformed  to  conform  to  the  facts  where 
the  owner  was  at  the  hearing.  Getzendaner 
V.  Trinity  &  B.  V.  R.  Co.  [Tex.  Civ.  App.]  18 
Tex.   Ct.    Rep.   511,   102   S.   W.   161. 

39.  "Where  there  was  a  mistake  of  one 
party  to  the  record  which  would  amount  to 
legal  fraud  on  the  other  if  not  corrected, 
parol  evidence  is  admissible  to  show  the 
facts  as  a  basis  to  correct  the  award  and 
judgm.ent.  Getzendaner  v.  Trinity  &  B.  "V. 
R.  Co.  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  511, 
102  S.  W.   161. 

40.  The  judgment  for  damages  may  be 
sot  aside  for  erroneous  instructions.  Union 
R.  Co.  v.  Maulden  [Tenn.]  102  S.  "W.  342  [ad- 
vance  sheets   only]. 

41.  A  judgment  of  the  circuit  court,  on 
an  appeal  from  an  award  of  assessors,  dis- 
missing the  proceedings  and  declaring  that 
rights  of  parties  had  not  become  vested,  is 
not  void  though  erroneous,  and  is  not  sub- 
ject to  collateral  attack.  Darrow  v.  Chi- 
cago,  etc.,  R.  Co.    [Ind.]    81  N.  E.   1081. 

42.  "V^^'here  condemnation  proceedings 
were  prosecuted  to  take  a  particularly  de- 
scribed strip  for  the  purpose  of  widening 
a  street,  vesting  title  to  such  strip  in  the 
public,  such  proceeding  did  not  constitute 
an  adjudication  of  title  between  the  strip 
condemned  and  the  street.  Pinney  v.  "Win- 
sted,  79  Conn.  606,  66  A.  337.  "Where  bor- 
ough authorities  condemned  property  to 
widen    a    street,    neither    the    fact    that    com- 


plainant accepted  an  award  nor  the  fact 
that  the  statement  recited  that  the  prop- 
erty was  needed  to  widen  the  street  es- 
topped them  to  claim  title  to  a  strip  be- 
tween the  strip  condemned  and  the  street.  Id. 

43.  Laguna  Drainage  Dist.  v.  Martin  Co. 
[Cal.  App.]  89  P.  993.  One  contesting  the 
second  suit  has  the  burden  to  prove  that 
there  are  no  facts  to  justify  taking,  and 
that  none  existed  at  the  time  of  the  first 
suit.  Id.  A  complainant  in  a  second  suit 
is  not  bound  by  the  first  where  it  appears 
that  the  first  was  in  effect  withdrawn  in 
consideration  of  a  conveyance  of  other 
rights.     Id. 

44.  Storms  v.  Mundy  [Tex.  Civ.  App.]  18 
Tex.   Ct.   Rep.   924,   101  S.  "W.   258. 

45.  Under  Rev.  Laws,  c.  48,  §  13,  provid- 
ing that  damages  awarded  for  laying  out  a 
highway  are  not  payable  until  entry  for 
purpose  of  the  improvement,  the  award  is 
payable  the  day  work  commences,  and  limi- 
tations commence  to  run  from  such  date. 
Averill  v.  Boston,  193  Mass.  488,  80  N.  E. 
5S3.  An  agreement  by  property  owners  re- 
quiring postponement  of  collection  of  dam- 
ages until  amount  due  after  setting  off  bet- 
terments is  determined  not  accepted  by  the 
city,  and  without  consideration,  does  not 
toll    the    statute.     Id. 

4G.     King  V.    Brown,   31   Pa.   Super.   Ct.   50. 

47.  See  7  C.  L.   1311. 

48.  "V^''here  it  was  necessary  for  owners 
to  employ  counsel  to  present  their  claims, 
held,  they  were  entitled  to  reasonable  at- 
torney's fees,  to  the  extent  of  five  per  cent 
of  the  award,  not  exceeding  $1,000.  In  re 
Board  of  Rapid  Transit  R.  Com'rs,  117  App. 
Div.  160,  102  N.  T.  S.  400.  In  a  proceeding 
to  recover  the  value  of  property  taken,  at- 
torney's fees  are  recoverable.  Clark  v.  "Wa- 
bash R.  Co.,  132  Iowa,  11.  109  N.  W.  309. 
Under  §  17,  c.  33  (Kurd's  Rev.  St.  1905, 
p.  556),  where  after  verdict  commissioners 
elected  to  dismiss  proceedings,  the  land- 
owner is  entitled  to  reasonable  attorney's 
fees  and  costs.  Deneen  v.  Unverzagt,  225 
111.  378,  80  N.  E.  321.  Under  Comp.  Laws 
1897,  §  6240,  authorizing  the  court  to  al- 
low attorney's  fees,  the  trial  judge  is  ar- 
biter of  the  amount.  Boyne  City  G.  &  A. 
R.  Co.  V.  Anderson,  146  Mich.  328,  13  Det 
Leg.  N.  739,  109  N.  W.  429.  Under  Code, 
^  2007,  authorizing  attorney's  fees,  the 
court  may  hear  testimony  as  to  the  value 
of  such  services.  Hall  v.  Wabash  R.  Co., 
133  Iowa,   714,   110  N.  W.  1039. 

49.  "^^here  a  railway  company  abandons 
proceedings    after    assessment    of    damages 
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§  18.  Fcvicw  of  condemnation  proceedings.  The  right  to  review.^^ — The 
right  to  ap}3eal  must  be  conferred  by  statute,'^  but  such  right  exists  wherever 
granted  ^*  unless  waived.^^  Where  a  local  board  attempts  to  exercise  a  power  of 
eminent  domain  not  conferred  upon  it  by  the  legislature,  its  acts  are  reviewable  by 
state  and  Federal  courts.'^*' 

Saving  questions  for  review.^' — One  desiring  to  appeal  must  save  the  questions 
he  desires  reviewed  ^^  by  specific  exception  to  the  rulings  thereon."*^ 

Tal-ing  and  perfecting  an  appeal. ^° — The  appeal  must  be  taken  and  the  required 
bond  given  within  the  statutory  period.^^  The  bond  must  conform  to  statutory  re- 
quirements.®^ A  misdescription  of  the  property  is  not  fatal.^^  In  Mississippi  a  bill 
of  exceptions  is  not  necessary.^* 


or  after  it  has  a  right  of  entrj-,  it  is  liable 
to  the  owner  for  attorney  fees.  Kirn  v. 
Cape  Girardeau  &  C.  R.  Co.  [Mo.  App.]  101 
S.  W.  673.  It  is  also  liable  for  his  loss  of 
time  in  attending  proceedings.  Id.  In  such 
case  it  is  not  necessary  that  the  attorney's 
fees  should  have  actually  been  paid,  but 
only  that  the  owner  is  under  obligation  to 
pay   them.     Id. 

50.  Under  §  10,  eminent  domain  act  (c.  47, 
Hurd's  Rev.  St.  1905),  providing  that  if  pe- 
titioners fail  to  take  land  condemned  the 
court  may  order  them  to  pay  costs  and  at- 
torney's fees,  defendants  are  entitled  to  re- 
cover reasonable  attorney's  fees  though  the 
same  had  not  been  paid.  Deneen  v.  Unver- 
zagt,  225  in.  378,  80  N.  E.  321.  Under  Ann. 
St.  1906,  p.  1043,  pro\'1ding  that  cost  of  pro- 
ceeding by  a  railroad  company  shall  be 
paid  by  the  company  up  to  time  of  filing 
report  of  commissioners,  a  railroad  may 
dismiss  the  same  as  a  matter  of  right  sub- 
ject only  to  taxation  of  costs.  St.  Louis  & 
G.  R.  Co.  v.  Cape  Girardeau  &  Thebes 
Bridge  Terminal  R.  Co.  [Mo.  App.]  102  S. 
W.  1042.  On  motion  to  dismiss,  the  court 
could  not  require  the  payment  of  costs  and 
attorney's  fees  of  adverse  party  which  he 
could   recover   only   by    separate    suit.     Id. 

.51,  Under  Code  Civ.  Proc.  §  3372.  pro- 
viding for  allowance  of  cost  where  award 
is  less  than  or  in  excess  of  an  offer  made 
for  the  property,  held,  where  one  who  con- 
tested proceedings  was  unsuccessful,  but 
was  awarded  more  than  the  offer,  he  was 
entitled  to  his  costs  before  the  commission- 
ers, but  the  petitioner  was  entitled  to  costs 
of  the  court  proceedings.  In  re  Village  of 
Theresa,   105  N.  T.  S.   568. 

52.  See  7  C.  L.   1312. 

53.  The  legislature  having  the  constitu- 
tional right  to  take  lands  for  a  public  pur- 
pose and  to  delegate  such  power  to  munici- 
pal officers,  the  act  of  taking  is  the  exercise 
of  a  legislative  function,  and  not  reviewable 
by  the  courts.  Hayford  v.  Municipal  Offi- 
cers of  Bangor  [Me.]  66  A.  731.  Landowner 
in  Butler  county  may,  under  acts  Apr.  15, 
1891,  and  May  26,  1891,  appeal  to  common 
pleas  from  report  of  road  Jury  refusing  him 
damages.  Kohler  v.  Butler  County,  31  Pa. 
Super.  Ct.  305, 

54.  Under  Shannon's  Code.  §§  1858-1861, 
providing  that  report  of  jury  shall  be  in 
writing,  returned  to  court,  and  confirmed 
where  no  objection  Is  made,  but  authoriz- 
ing appeal  and  trial  anew,  a  party  filing  ex- 
ceptions to  the  report  is  not,  where  they 
are  overruled,  precluded  from  appealing, 
the   remedies   by   exceptions  and  appeal   be- 


ing concurrent.  Eldridge  v.  Overton  Countv 
R.  Co.  [Tenn.]  98  S.  W.  1051.  The  proceed- 
ing is  a  controversy  concerning  title  to 
land.  Gives  jurisdiction  for  a  writ  of  er- 
ror. City  6f  Bluefield  v.  Bailey  [W,  Va.] 
57    S.    E.    805. 

5R.  Under  Const,  art.  3,  §  17,  and  Code 
1892,  §§  1693,  1696,  where  petitioner  after 
taking  an  appeal  deposited  the  amount  of 
the  award  in  court  and  took  possession  of 
the  land,  it  thereby  waived  its  right  of  ap- 
peal. Helm  &  N.  W.  R.  Co.  v.  Turner.  89 
Miss.  334,  42  So.  377.  Under  Ky.  St.  1903, 
p.  1839,  providing  for  appeal  on  execution 
of  bond,  and  that  upon  payment  into  court 
the  railroad  may  take  possession,  payment 
of  damages  and  costs  into  court  is  not  an 
abandonment  of  an  appeal.  Madisonville, 
etc.,   R.   Co.   V.   Ross    [Ky.]    103    S.  W.   330. 

58.  Chicago,  etc.,  R.  Co.  v.  Williams,  148 
F.   442. 

57.  See  7  C.  L.   1312. 

58.  A  motion  for  new  trial  Is  not  author- 
ized and  is  not  necessary  to  present  for  re- 
view a  ruling  of  the  court  at  a  prelimi- 
nary hearing  for  the  appointment  of  ap- 
praisers under  Acts  1905,  p.  59.  Darrow  v. 
Chicago,  etc.,  R.  Co.  [Ind.]  81  N.  E.  1081.  An 
owner  may  appeal  from  a  default  judgment 
fixing  damages  for  error  in  summoning  the 
jury  without  first  moving  to  vacate  the 
judgment  or  bringing  the  question  before 
the  trial  court.  Oregon  R.  &  Nav.  Co.  v. 
McCormick    [Wash.]    89    P.    186. 

59.  An  objection  that  the  proceedings 
were  not  instituted  according  to  law,  and 
that  the  court  has  no  jurisdiction,  made  un- 
der Acts  1905,  pp.  59,  61,  is  too  general  to 
raise  the  question  as  to  defect  of  parties. 
Darrow  v.  Chicago,  etc.,  R.  Co.  [Ind.]  81 
N.   E.   1081. 

60.  See  7  C.  L.  1313. 

«1.  Under  Gen.  St.  1902,  §§  791.  792,  807, 
in  proceedings  for  appointment  of  apprais- 
ers of  damages  for  land  taken  for  railroad 
purposes,  the  judge  may  extend  the  time 
for  filing  the  appeal  for  more  than  ten 
days  after  the  filing  of  his  finding.  New 
York,  etc.,  R.  Co.  v.  Illy,  79  Conn.  526,  65  A. 
965. 

62.  Bond,  on  appeal  from  assessment  of 
damages  for  land  taken  for  a  highway,  not 
approved  by  the  president  of  the  board,  not 
payable  to  the  county,  not  filed  until  after 
adjournment  of  the  board,  as  required  by 
Ann.  Code  1892,  §  3896.  held  void  and  in- 
sufficient to  sustain  an  appeal.  Evans  v. 
Sharkey   County,    89   Miss.    302,    42   So.    173. 

63.  A  misdescription  of  the  property  In 
an    appeal    bond    and    notice   of    appeal    will 
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Decisions  rcviewahlc.^^'' — As  a  general  rule  all  final  orders  and  judgments  are 
applicable '^'^  unless  the  right  to  appeal  is  denied.^^  In  man}-  states  it  is  provided  by 
statute  that  certain  orders  may  be  appealed  from,*'®  and  that  the  determination  of 
certain  other  cjuestions  by  tlie  inferior  tribunal  is  conclusive.''^  A  landowner  may  ap- 
peal from  an  award  though  it  was  made  in  the  name  of  one  not  the  owner.'" 

Hearing  and  scope  of  review.'^ — EevieAv  proper  is  confined  to  questions  raised 
below  '-  and  properly  saved,'^  and  matters  not  reviewable  cannot  be  brought  up.^* 
In  reviewing  condemnation  proceedings  instituted  for  the  purpose  of  establish- 
ing a  county  road,  whetlier  the  use  is  a  pul)lic  one  is  open  to  consideration.'^     The 


not  defeat  the  appeal  where  they  refer  to 
the  proceeding's  for  p.«tablishin§r  the  road 
in  question  and  the  award  appealed  from. 
Board  of  Com'rs  of  Brown  County  v.  Burk- 
halter    [Kan.]    89   P.   655. 

64.  Under  Ann.  Code  1892,  §  3896,  pro- 
viding for  review  by  the  court  of  proceed- 
ings of  board  of  supervisors  in  laying  out 
a  highway,  a  bill  of  exceptions  is  not  re- 
quired where  the  appeal  is  simply  to  have 
the  jurj'  assess  daniages.  Evans  v.  Sliar- 
key   County,    89   Miss.   302,   42   So.   173. 

65.  See  7  C.  I..  1313. 

66.  T\^here  an  order  of  the  probate  court 
dismissing  a  condemnation  proceeding  was 
appealed  to  the  circuit  court,  under  Comp. 
Laws  1897,  §  669,  and  such  court  heard  the 
matter  on  its  merits  instead  of  reversing 
and   remanding   it,   such   action   did   not   ren- 

*der  its  order  interlocutory,  but  it  was  final, 
and  reviewable  by  certiorari.  Pere  Mar- 
quette R.  Co.  v.  U.  S.  Gypsum  Co.,  148  Mich. 
308,  14  Det.  Leg.  N.  155,  111  N.  W.  913. 
Writ  of  error  lies  from  an  order  that  a 
r.ailroad  company  has  a  right  to  take  land 
and  appointing  commissioners  to  determine 
compensation.  V\''hite  Oak  R.  Co.  v.  Gor- 
don, 61  W.  Va.  519,  56  S.  E.  837.  An  order 
that  there  is  a  right  to  condemn  and  ap- 
pointing commissioners  to  assess  damages, 
and  an  order  filing  report  of  commissioners 
and  allowing  money  to  be  paid  into  court, 
are  final  and  writ  of  error  lies  therefrom, 
but  not  where  the  only  question  is  amount 
of  compensation.  City  of  Bluefield  v.  Bai- 
ley   [W.   Va.]    57    S.    E.    805. 

67.  Under  Code  Civ.  Proc.  §  1238,  the  de- 
termination of  tlie  trustees  of  a  drainage 
district  as  to  the  necessity  for  diaining  is 
final,  and  not  reviewable  by  the  courts. 
Laguna  Drainage  Dist.  v.  Martin  &  Co.  [Cal. 
App.]  89  P.  993.  No  appeal  lies  from  an  or- 
der of  condemnation  in  a  proceeding  to  es- 
tablish a  county  road.  Sess.  Laws  1901, 
p.  213.  State  v  Pierce  County  Super.  Ct. 
[Wash.]    89    P.    178. 

68.  Where  report  of  commissioners  is  set 
aside  at  a  special  term  and  new  commis- 
sioners appointed,  such  order  is  not  an  ex- 
ercise of  poAver  conferred  on  the  court  by 
Laws  1893,  pp.  325,  328,  but  is  independent 
thereof,  so  that  the  second  commissioner's 
report  is  an  original  one  and  is  appealable. 
In   re  Daly    [N.   Y.]    81   N.   E.   560. 

C9.  Under  Laws  1893,  p.  325,  providing  for 
an  appeal  to  the  supreme  court  from  an  ap- 
praisal of  commissioners,  and  that  the  court 
may  direct  a  new  appraisal  which  shall  be 
final  and  conclusive,  no  appeal  lies  from  an 
9  Cu.ir.  L. —  70. 


order  confirming  the  report  on  a  second  ap- 
praisal. In  re  Daly,  116  App.  Div.  798,  102 
X.   y.   S.   22. 

70.  Board  of  Com'rs  of  Brown  County  v. 
Burkhalter    [Kan.]    89    P.    655. 

71.  See  7  C.  L.   1314. 

72.  Where  the  landowner  does  not  raise 
the  question  of  necessity  of  taking  in  the 
lower  court,  the  appellate  court  is  not  re- 
quired to  decide  it.  Vandalia  Coal  Co.  v. 
Indianapolis  &  L.  R.  Co.  [Ind.]  79  N.  E.  1082. 
Where,  on  filing  the  petition  as  an  initia- 
tory step  under  Laws  1889-90,  p.  719,  for 
condemning  riparian  rights,  tlie  party  af- 
fected appeared  generally  and  did  not  ob- 
ject to  want  of  notice  required  by  §  45,  such 
objection  could  not  be  considered  on  writ 
of  review  or  the  judgment.  State  v.  Ste- 
vens   County    Super.    Ct.    [Wash.]    90    P.    650. 

73.  Where  proceedings  were  carried  to 
the  order  of  condemnation,  it  is  presumed 
that  issues  ■were  properly  made,  and  plain- 
tiff cannot  object  tliat  defendants  failed  to 
answer.-  Yellowstone  Park  R.  Co.  v.  Bridger 
Coal  Co.,  34  Mont.  545,  87  P.  963.  An  owner 
who  appeared  pursuant  to  notice  for  ap- 
pointment of  commissioners  to  ascertain 
compensation  to  be  made,  and  failed  to 
question  the  regularity  of  the  proceedings, 
is  estopped  to  raise  such  question  on  ap- 
peal from  an  order  confirming  the  award. 
In  re  City  of  Buffalo,  101  N.  Y.  S.  966.  The 
objection  that  benefits  are  not  shown  to  be 
special  if  not  raised  in  tlie  trial  court  can- 
not be  raised  on  appeal.  Burton  Lumber 
Corp.  V.  Houston  [Tex.  Civ.  App.]  19  Tex. 
Ct.  Rep.  580,  101  S.  W.  822.  Record  of  ap- 
peal showing  tlie  manner  in  which  a  jury 
was  selected  held  to  bring  error  therein 
before  the  appellate  court.  Oregon  R.  & 
Nav.  Co.  V.  McCormick  [Wash.]  89  P.  186. 
When  it  was  claimed  that  there  were  cer- 
tain irregularities  in  a  proceeding,  but  the 
parties  agreed  to  waive  them  and  proceed" 
with  the  assessment,  wliicla  was  done,  on 
appeal  from  the  award  such  irregularities 
could  not  be  availed  of  though  it  was  also 
agreed  that  any  question  miglit  be  raised 
which  could  have  been  made  before  assess- 
ment. Georgia  Granite  R.  Co.  v.  Venable 
[Ga.]    58   S.   E.    864. 

74.  The  right  of  the  petitioner  to  show 
prior  ownership  in  part  of  tlie  waters 
awarded  him  by  the  judgment  by  way  or 
reduction  of  damages  will  not  be  consid- 
ered on  review  of  the  judgment,  as  such 
question  belongs  to  the  hearing  on  ques- 
tion of  damages.  State  v.  Stevens  County 
Super.   Ct.    [Wash.]    90   P.   650. 

7.'5.  State  V.  Pierce  County  Super.  Ct. 
[Wash  ]    89   P.   178. 
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judgment  of  the  commissioners  on  questions  of  fact  cannot  be  interfered  with  unless 
manifestly  wTong."*^ . 

§  19.  Remedy  of  oivner  htj  action  or  suit.  A.  Actions  for  tort,  damages,  or 
trespass;  recovery  of  inopertyJ'^ — Where  condemnation  proceedings  have  been  in- 
stituted, the  o^-ner's  remedy  is  usually  therein,  and  not  by  action,^^  but  if  such  pro- 
ceedings have  not  been  instituted,  he  has  a  remedy  by  injunction  ^^  or  for  damages  ^'^ 
unless  he  has  consented  to  the  taking  ^^  or  has  lost  his  rights  by  limitations  or 
laches.^^  Where  an  owner  has  lost  his  right  to  recover  damages  by  delay  he  cannot 
resort  to  an  action  on  contract.®^  A  judgment  in  a  possessory  action  will  be  stayed 
to  allow  condemnation.^* 

(§19)  B.  Suits  in  equity;  injunctions^ — Injunction  will  issue  against  the 
taking  of  property  without  condemnation  ^^  subject  to  the  usual  considerations  of 


76.  Seufferle  v.  Maofaiiand,   28  App.  D.  C. 
94. 

77.  See   7   C.   L.    1315. 

78.  When  condemnation  proceedings  have 
been  commenced  for  the  purpose  of  ascer- 
taining the  rights  of  the  parties  and  com- 
pensation, a  landowner  cannot  maintain  an 
action  at  law  to  recover  damages  for  in- 
jury done  his  property.  Blackwell,  etc.,  R. 
Co.  V.  Bebout  [Okl.]  91  P.  877.  Where  in 
constructing  a  railroad  no  act  not  reason- 
ably necessary  is  done  if  injury  results,  the 
remedy  is  not  by  action  but  under  the  stat- 
ute. Todd  V.  Old  Colony  R.  Co.  [Mass.]  80 
N.  E.  462.  Where  an  owner  sues  to  enjoin 
condemnation  proceedings  and  trespass, 
and  the  injunction  is  denied,  the  court  will 
not  retain  jurisdiction  to  award  damages, 
but  will  leave  the  owner  to  establish  the 
same  in  condemnation  proceedings.  Ameri- 
can Ice  Co.  V.  New  York,  51  Misc.  114,  100 
N.  Y.  S.  748.  In  proceedings  under  Laws 
1882,  p.  1,  on  application  for  payment  of  the 
award  to  unknown  owners,  where  the 
comptroller  erroneously  retained  a  portion 
of  the  award,  the  rights  of  one  entitled  to 
It  could  be  determined  in  such  proceeding, 
and  she  should  not  be  remitted  to  a  pro- 
ceeding against  the  comptroller.  In  re  Mor- 
ris Ave.  in  New  York,  118  App.  Div.  117,  103 
N.   Y.   S.    180. 

79.  See  post,  §  19B.  Where  a  railroad 
company  trespasses,  the  owner  may  sue  for 
damages,  or  enjoin  the  trespass,  or  insti- 
tute condemnation  proceedings.  Clark  v. 
Wabash  R.  Co.,   132  Iowa,   11,   109  N.  W.   309. 

80.  Under  Revisal  1905,  §  2575,  authoriz- 
ing entry  for  purpose  of  laying  out  a  road, 
and  §  2587,  providing  that  in  case  of  ap- 
praisal by  commissioners  the  company  may 
enter  on  payment  of  amount  into  court,  a 
company  may  not,  pending  appraisal,  enter 
land  for  the  purpose  of  building  its  road  in 
the  absence  of  contract.  State  v.  Wells,  142 
N.  C.  590,  55  S.  E.  210.  Where  one  with 
power  to  condemn  land  enters  without  con- 
demning, he  is  liable  in  damages,  but  may 
condemn  at  any  time  after  entry  on  pay- 
ment of  future  damages.  Ingleside  Mfg. 
Co.  V.  Charleston  Light  &  Water  Co.  [S.  C] 
56  S.  E.  664.  Two  years'  delay  in  seeking 
to  remove  an  additional  servitude  from  a 
street  is  not  laches  precluding  the  abutting 
owner  from  relief.  Spalding  v.  Macomb  & 
W.  I.  R.  Co.,   225  111.  585,   80  N.  E.   327. 

SI.     A    riparian    owner    who    consents    to 
acts  done  by  a  city  in  taking  land  and  water 


junction.  Beckerle  v.  Danbury  [Conn.]  67 
A.  371.  A  party  who  has  proceeded  under 
St.  1902,  p.  471,  providing  that  a  person 
whose  property  is  injured  by  improvement 
of  state  house  grounds,  etc.,  may  file  his  pe- 
tition for  a  jury  to  determine  such  dam- 
ages, is  thereafter  estopped  to  allege  the 
invalidity  of  the  taking  or  method  of  as- 
sessing damages.  American  Unitarian  Ass'n 
V.    Com.,    193   Mass.    470,    79   N.   E.    878. 

52.  Laws  1901,  p.  198,  amended  by  Laws 
1905,  p.  932,  providing  that  a  person  ag- 
grieved by  laying  out  of  a  new  highway 
may  within  six  months  apply  for  a  jury  to 
assess  damages,  means  that  the  proceeding 
should  be  instituted  not  later  than  six 
months.  In  re  Wittkowsky's  Land,  143  N. 
C.  247,  55  S.  E.  617.  Under  the  statutes  of 
Massachusetts  where  an  easement  in  gross 
or  profit  a  prendre  is  taken  or  injured,  the 
owner  must  sue  for  his  damages  within  two 
years.  Carville  v.  Com.,  192  Mass.  570,  78 
N.   E.   735. 

53.  Hodgdon  V.  Haverhill,  193  Mass.  327, 
79  N.  E.  818. 

,S4.  Where  a  railroad  company  has  taken 
land  for  its  right  of  way  without  compen- 
sation, the  owner  may  maintain  ejectment, 
but  a  judgment  will  be  stayed  to  allow  con- 
demnation proceedings.  Connellsville  Gas 
Coal  Co.  V.  Baltimore  &  O.  R.  Co.,  216  Pa. 
309,    65   A.    669. 

85.  See   7   C.  L.   1317. 

86.  Injunction  will  lie  to  prevent  the  lo- 
cation of  a  railroad  over  private  premises 
without  allegations  of  irreparable  injury  or 
insolvency  when  the  statutory  requirements 
as  to  condemnation  have  not  been  complied 
with.  Harman  v.  Caretta  R.  Co.,  61  W.  Va. 
356,  56  S.  E.  520.  Noncompliance  with  such 
statutes  is  all  the  showing  necessary.  Id. 
The  taking  of  private  property  for  public 
use  before  compensation  is  made  may  be  en- 
joined regardless  of  the  solvency  of  defend- 
ant or  the  adequacy  of  legal  remedy.  South- 
ern R.  Co.  V.  Hayes  [Ala.]  43  So.  487.  Where 
a  telephone  company  has  constructed  its 
line  along  a  public  highway  without  the 
consent  of  the  owners,  an  abutting  owner 
may  enjoin  the  continuance  thereof  at  any 
time  within  the  limitation  period.  Bunall 
V.  American  Tel.  &  T.  Co.,  224  111.  266,  79 
N.  E.  705.  The  fact  that  a  great  number  of 
messages  were  sent  over  the  line  daily  is 
no  defense.  Id.  City  which  sought  to  con- 
demn piers  held  not  chargeable  with  tres- 
pass,   autliorizing    an    injunction    against    it. 


privileges  cannot  obtain  damages  nor  an  in-  '  American  Ice  Co.  v.  New  York,  51  Misc.  114, 
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ladies,  irreparable  injury,««  and  other  equitable  considerations ;««  but  important 
public  work  will  not  be  enjoined  unless"  threatened  destruction  of  property  of  o-reat 
value,  by  acts  of  wanton  lawlessness  which  must  result  in  irreparable  damao-e^'will 
be  prevented.^"  It  is  no  answer  to  an  obligation  to  procure  the  right  to  use  private 
property  that  the  expense  of  condemnation  would  be  great.«^  An  owner  of  lands  not 
necessary  to  the  public  use,  but  which  would  be  damaged  thereby,  cannot  compel  the 
condemnation  of  his  property,  but  is  remitted  to  his  action  for  damages.^^ 

Parties.^^— The  successor  in  interest  of  one  entitled  to  enjoin  may  sue  out  an 
injunction.'*'* 

Pleading  and  proof. ''^—K  complaint  for  an  injunction  must  plainly  show  facts 
authorizing  such  relief."*^ 

§  20.  Payment  and  distribution  of  sum  awarded;  title  or  interest  requiring 
compensation.^^ — The  owner  at  the  time  of  the  taking  is  entitled  to  the  damao-es.»« 


100  N.  Y.  S.  748.  An  abutting-  owner  who 
owns  the  fee  of  the  entire  street  may  en- 
join the  construction  of  a  steam  railroad 
thereon.  Seaboard  Air  T^ine  R.  Co.  v.  South- 
ern Inv.  Co.  [Fla.]  44  So.  351.  The  probate 
court  in  condemnation  sits  as  a  court  of 
law  with  no  equity  jurisdiction,  and  a  gen- 
eral court  may  entertain  a  bill  to  enjoin 
condemnation.  Birmingham  &  A.  R.  Co.  v. 
Louisville  &  N.  R.  Co.  [Ala.]  44  So.  679.  A 
railroad  company  which  has  appropriated 
land  may  be  enjoined  from  operating  its 
road  until  condemnation.  Mobile  &  W.  R. 
Co.  V.  Fowl  River  Lumber  Co.  [Ala.]  44  So. 
471. 

87.  Where  a  mining  company  entitled  to 
condemn  a  ditch  right  of  way  constructed 
a  ditch  without  resort  to  condemnation  and 
maintained  it  witiiout  objection  for  two 
years,  the  owners  being  entitled  to  dam- 
ages only  could  be  enjoined  from  destroying 
the  ditch.  Miocene  Ditch  Co.  v.  Jacobsen 
[C.  C.  A.]  146  F.  680.  Where  a  corporation, 
entitled  to  condemn  right  of  way  for  a  ditch 
constructed  a  ditch  without  condemning  and 
maintained  it  without  objection  for  two 
years,  and  the  owners  then  refused  to  sell 
the  right  of  way,  but  offered  to  sell  tlieir 
claims,  they  could  not  treat  tlae  construction 
of  tlie  ditch  as  a  trespass.  Id.  Where  a  rail- 
road enters  land  with  consent  or  acquies- 
cence of  the  owner  and  operates  its  line  for 
twenty  years,  the  owner  may  not  recover  his 
land  free  from  the  servitude,  nor  interfere 
with  the  operation  of  the  road.  McCutchen 
v.  Texas  &  P.  St.  R.  Co.,  118  La.  436,  43  So.  42. 
Evidence  held  to  show  tliat  an  abutting 
owner  was  not  guilty  of  laclies  in  seeking 
to  enjoin  maintenance  of  a  railroad  in  tlie 
street  wliere  he  had  not  been  compensated. 
Athens  Terminal  Co.  v.  Athens  Foundry  & 
Mach.   Works    [Ga.]    58    S.   E.    891. 

88.  A  preliminary  injunction  will  not  be 
granted  on  a  bill  by  a  township  to  enjoin  a 
railroad  company  from  taking  a  longitudi- 
nal strip  of  highway  to  straighten  and 
widen  its  road.  Crescent  v.  Pittsburg  &  L. 
E.  R.  Co.,  216  Pa.  48,  65  A.  942.  Where  one 
who  had  constructed  a  tower  in  the  street 
without  authority  liad  a  riglat  to  exercise 
the  power  of  eminent  domain  to  procure 
such  right,  it  was  held  not  an  abuse  of  dis- 
cretion to  refuse  a  temporary  injunction 
requiring  its  removal.  Williams  v.  Los  An- 
g-eles  R.   Co.,   150  Cal.   592,   89  P.  330. 

89.  Where  defendant  erected  in  1894,  in 
good    faith,    but   without   legislative   author- 


ity, a  third  elevated  railway  track  in  front 
of  plaintiffs  premises  involving  a  substan- 
tial depreciation  in  value  of  her  property, 
and  spent  a  large  sum  in  acquiring  ease- 
ments from  abutting  owners,  held,  plaintiff 
had  not  an  absolute  right  to  compel  its  re- 
moval, but  would  be  required  to  accept  a 
money  judgment.  Knoth  v.  Manhattan  R. 
Co.  [N.  Y.  ]  79  N.  E.  1015.  An  abutting 
owner  may  not  enjoin  the  erection  of  tele- 
phone poles  in  that  portion  of  the  street  of 
which  he  does  not  own  the  fee  and  upon 
which  his  property  does  not  abut.  De  Kalb 
County  Tel.  Co.  v.  Button,  228  111.  178  81  N 
E.   838. 

90.  Roberts  v.  West  Jersey  &  S.  R.  Co. 
[N.  J.  Eq.]    65  A.   460. 

91.  Williams  v.  Los  Angeles  R.  Co.,  150 
Cal.  592,  89  P.  330. 

92.  United  States  v.  Baltimore  &  O.  R. 
Co.,  27  App.  D.  C.  105. 

93.  See  7  C.  L.   1319. 

94.  Where  a  remainderman  could  have 
enjoined  maintenance  of  an  elevated  road  in 
front  of  the  premises,  a  purchaser  acquired 
his  rights.  Muller  v.  Manhattan  R.  Co.,  53 
Misc.    133,   102   N.   Y.   S.    454. 

9.J.     See  7  C.  L.  1319. 

96.  Complaint  against  a  city  for  diverting 
water  from  a  stream  which  alleges  threat- 
ened increased  diversion,  but  wliich  fails  to 
state  that  such  increased  diversion  will  work 
an  irreparable  injury,  does  not  entitle  plain- 
tiff to  an  injunction.  Beckerle  v.  Danbury 
[Conn.]  67  A.  371.  Equity  has  no  jurisdic- 
tion of  a  suit  by  an  owner  of  property  in  a 
block  through  wliich  an  elevated  railroad  is 
to  be  constructed,  vacating  a  street  on  which 
the  property  abutted,  to  enjoin  such  con- 
struction unless  the  right  of  the  owner  in 
that  part  of  the  street  to  be  vacated  is 
plainly  established.  Roberts  v.  West  Jersey 
&  S.  R.  Co.  [N.  J.  Eq.]  65  A.  460.  Evidence 
insufficient.  Id.  Petition  to  enjoin  construc- 
tion of  railroad  in  a  street  held  to  show  that 
petitioner  owned  the  fee  of  the  entire  street. 
Seaboard  Air  Line  R.  v.  Southern  Inv.  Co. 
[Fla.]    44   So.   351. 

97.  See  7   C.  L.   1319. 

98.  Right  to  such  damages,  though  not 
fixed  and  ascertained,  does  not  pass  by  a 
conveyance  of  the  land.  In  re  Trinity  Ave. 
in  New  York,  116  App.  Div.  252,  101  N.  Y.  S. 
613.  Right  to  compensation  is. in  the  owner, 
at  the  time  of  taking.  Mobile  &  W.  R.  Co. 
V.  Fowl  River  Lumber  Co.  [Ala.]  44  So.  471. 
The    right    to    the    award    vests    in    the    then- 
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This  is  a  personal  right  and  does  not  pass  by  a  conveyance  of  the  land,''"  especially 
where  reserved  bv  the  conveyance.^  All  persons  who  have  an  interest  in  the  land 
are  entitled  to  shaie  in  the  compensation  -  to  the  extent  of  their  respective  interests.^ 
§  31.  Ou-nership  or  interest  acquired.* — The  estate  or  interest  allowed  to  be 
acquired  by  the  statute  may  lie  taken,^  but  as  a  general  rule  tlie  quantity  of  land  *'  oi 
interest  therein  which  may  be  acquired  '  are  limited  to  the  necessities  of  the  public 


owner,  and  passes  to  his  estate  on  his  death. 
In  re  Reubel.  52  Misc.  604,  103  N.  Y.  S.  804. 
Under  Code  Civ.  Proc.  §  2227,  providing  that 
payment  of  compensation  be  made  to  per- 
sons entitled,  oue  who  holds  legal  title  sub- 
ject to  a  trust  agreement  is  prima  facie  en- 
titled to  the  compensation.  Forbis  v.  Can- 
non, 35  Mont.  424,  90  P.  161.  An  owner  of 
property  abutting  on  a  street  upon  which 
interurban  cars  are  run  may  recover  special 
damages  resulting  from  improper  operation 
of  the  cars,  though  he  sells  the  property 
pending  the  action,  and  seeks  to  enjoin  the 
wrong  complained  of.  Kinsey  v.  Union 
Trac.  Co.   [Ind.]   81  N.  E.  922. 

9».  V\aiere  a  railroad  company  enters  land 
with  the  consent  or  acquiescence  of  tlie 
owner,  the  right  to  recover  damages  is  per- 
sonal and  does  not  pass  to  a  vendee.  Mc- 
Cutchen  v.  Texas  &  P.  R.  Co.,  118  La.  436, 
43  So.  42;  Birmingham  Belt  R.  Co.  v.  Lock- 
wood    [Ala.]    43   So.   319. 

1.  Where  a  deed  from  a  former  owner  of 
property  contained  a  reservation  of  sucli 
owner's  right  of  action  for  damages  for  the 
operation  of  an  elevated  railroad  in  front  of 
the  premises,  the  present  owner  was  not  en- 
titled to  any  portion  of  such  damages. 
Friedman  v.  New  York  Cent.,  etc.,  R.  Co., 
52  Misc.    20,   100   N.   Y.    S.   981. 

2.  Where  a  quarry  is  leased  by  parol,  re- 
serving royalties,  and  is  taken  in  condem- 
nation proceedings,  the  lessee  Is  entitled  to 
damages  for  his  loss.  Cole  v.  Ellwood  Power 
Co.,  216  Pa.  283,  65  A.  678.  On  conflicting 
evidence  as  to  whether  the  lease  had  been 
terminated  before  the  property  was  taken, 
the  question  is  for  the  jury.  Id.  Under 
Revision  1900,  P.  L.  p.  79,  providing  for 
compensation  to  all  persons  who  have  an 
interest,  one  who  has  an  easement  over  the 
land  taken  is  entitled  to  compensation.  But- 
terworth-Judson  Co.  v.  Central  R.  Co.  [X.  J. 
Kq.]  66  A.  198.  Where  a  town  has  acquired 
Isind  for  se^Tem  and  constructed  expensive 
improvements  thereon  and  maintained  the 
.vame  without  objection  for  several  years, 
it  has  such  an  interest  as  entitles  it  to  com- 
pensation, where  the  same  are  taken  by  the 
United  States  without  regard  to  the  regu- 
larity of  the  proceedings  by  which  it  ac- 
quired its  rights.  United  States  v.  Nahant, 
153  F.  520.  Under  Laws  1901,  p.  423,  c.  466, 
providing  that  where  lands  of  a  city  are 
required  for  street  purposes  it  Is  entitled  to 
compensation,  where  a  street  is  laid  out 
over  land  acquired  by  the  city  for  water- 
works purposes,  the  city  is  entitled  to  com- 
pensation, the  payment  for  the  land  as  first 
acquired  being  made  in  a  different  manner. 
In  re  Van  Cortlandt  Ave.  [N.  Y.]  78  N.  E. 
952.  Where  mortgaged  property  is  taken, 
and  on  foreclosure  the  sum  realized  was  in- 
sufficient to  cancel  the  debt,  tlie  morticaBee 
has  a  lien  on  a  portion  of  the  award  suffi- 
cient to  make  up  the  deficiency.  In  re  Mor- 
ris Ave.  in  New  York,  118  App.  Div.  117,  103 


N.  Y.  S.  180.  The  fee  owner  is  not  entitled 
to  the  entire  award  ■where  easements  of 
light,   air,   and   access   are   vested    in    another. 

In  re  Jerome  Ave.  of  New  York,  105  N.  Y. 
S.  319. 

3.  Where  lots  of  a  tract  are  sold  subject 
to  building  restrictions,  owners  of  lots  not 
taken  have  not  such  an  easement  in  those 
taken  as  entitles  them  to  compensation. 
Wharton  v.  U.  S.  .  [C.  C.  A.]  153  F.  876. 
Where  one  platted  land  and  sold  all  the  lots 
with  reference  to  a  proposed  street,  after 
which  the  street  was  laid  out,  he  was  en- 
titled to  nominal  damages  only.  Wilkins  v. 
Manchester  [N.  H.]  67  A.  560.  Where  land 
reserved  by  an  owner  as  a  canal,  though 
subject  to  an  easement  of  use  by  abutting 
o^vners,  was  taken,  owners  of  easement 
could  not  complain  that  the  owner  of  the 
canal  was  awarded  value  of  the  fee.  In  re 
Canal  Place  of  New  York,  115  App.  Div.  458, 
101   N.   Y.   S.   397. 

4.  See  7.  C.  L.   1320. 

5.  Under  Laws  1858,  p.  452,  the  City  of 
New  York  in  taking  property  necessary  for 
the  construction  of  the  bridge  over  Harlem 
River  took  a  fee  without  right  of  reversion. 
In  re  Jerome  Ave.  of  New  York,  105  N.  Y.  S 
1009.  Where  the  state  prays  damages  for 
injury  to  land  on  the  basis  of  permanent 
appropriation,  and  tlie  land  is  platted  and 
recorded  as  land  appropriated,  and  the 
owner  accepts  the  damages  with  knowledge 
of  such  facts,  the  state  acquires  the  title 
to  the  lands.  People  v.  Fisher,  116  App. 
Div.   677,   101   N.  Y.  S.   1047. 

e.  Where  a  water  company  sought  to 
condemn  the  riparian  rights  of  a  fee  owner 
which  were  appurtenant  to  and  co-extensive 
with  his  estate,  held,  they  must  participate 
in  the  water  on  the  basis  that  the  riparian 
owner's  rights  were  appurtenant,  and  must 
expropriate  his  perpetual  easement.  Clear 
Creek  Water  Co.  v.  Gladeville  Imp.  Co. 
[Va.]    58  S.  E.   586. 

7.  In  proceedings  to  open  a  highway,  the 
court  should  not  divest  tlie  owner  of  title, 
but  .sliauld  givt-  the  public  an  easement  only. 
Carroll  v.  Grifiith,  117  Tenn.  500,  97  S.  W. 
66.  Only  the  interest  required  by  the  neces- 
sities of  the  contemplated  use  is  acquired. 
Reed  v.  Winona  Park  Com'rs,  100  Minn.  167, 
110  N.  W.  1119.  Where  an  interurban  rail- 
way condemned  a  right  of  way,  it  acquired 
the  right  to  construct  any  number  of  tracks 
thereon,  and  to  run  any  number  of  cars. 
Union  Trac.  Co.  v.  Pfeil,  39  Ind.  App.  51,  78 
N.  K.  1052.  Under  Const,  art.  2,  §  13,  pro- 
viding that  where  land  is  taken  for  railroad 
tracks  the  fee  remains  in  tlie  owner,  the 
owner  has  the  right  to  mine  coal  beneatli 
the  right  of  way.  Eldorado,  etc.,  R.  Co.  v. 
Sims.  22S  HI  9,  81  N.  E.  782.  A  watercourse 
on  land  taken  cannot  be  closed  to  the  detri- 
ment of  the  owner  of  tlie  remainder  of  tlie 
tract.  Reed  v.  Winona  Park  Com'rs,  100 
Minn.  167,  110  N.  W.  1119. 
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use/  but  the  rights  of  the  petitioner  in  the  estate  taken  are  superior  to  any  individ- 
ual right  retained  by  the  fee  owner.»  One  who  exercises  the  power  in  improving  the 
floatibility  of  non-navigable  streams  does  not  thereby  become  entitled  to  the  exclu- 
sive use  of  such  streams.'*'  Where  land  is  taken  subject  to  taxes,  the  petitioner  is  es- 
topped to  deny  the  validity  of  tax  liens.^'  In  condemning  land  a  railroad  company 
may  limit  by  stipulation  the  rights  or  easements  which  it  seems  to  acquire.'-  Suc- 
•cessors  in  interest  of  the  petitioner  are  bound  by  covenants  made  by  the  petitioner 
which  run  with  tlie  land.'-'  Dower  is  extinguished  by  condemnation  proceedings 
■during  the  husband's  life.'* 

§  22.  Transfer  of  possession  and  2)assing  of  title.^^ — In  Texas  no  deed  is  nec- 
^'ssary.'"    In  Illinois  there  must  be  an  order  of  the  court.'" 

§  "^3.  Eelinqiiishineiit  or  ahandunnient  of  rights  acquired}^ — The  question  of 
iibandonment  is  one  to  be  determined  from  the  facts  of  each  case.^^  In  Xew  York 
•c-ity,  streets  may  be  vacated  only  in  the  method  prescribed  bylaw.-'' 

Empi.oyer's  Liability;  Extky,  Wkit  of;  Equitable  Assigxme.xts;  EtjuiTABLE  Attach- 
iiEXT;  Equitable  Defenses,  see  latest  topical  index. 


S.  Such  interest  Is  taken  as  is  necessary 
to  enable  the  corporation  to  carry  out  its 
purposes,  with  reversion  in  case  it  should 
cease.  Folsom  v.  Gate  City  Terminal  Co. 
[Ga.]  57  S.  E.  314.  No  greater  right  is  ac- 
ciuired  than  is  necessary  to  satisfy  the  pur- 
pose of  the  statute.  LefEmann  v.  Long 
Island  R.  Co.,  105  N.  Y.  S.  487.  Title  ac- 
C(uired  by  the  Lake  Superior  &  Mississippi 
Railway  Company  under  c.  93,  p.  323,  Laws 
1857,  was  in  the  nature  of  an  easement  or 
terminable  fee,  and  the  lands  revert  to  the 
owner  where  abandoned  for  the  purposes 
required.  Chambers  v.  Great  Northern 
Power  Co.,  100  Minn.  214,  110  N.  W.  1128. 
ITnless  the  language  of  the  statute  clearly 
•authorizes  the  taking  of  a  fee,  only  an  ease- 
ment will  be  taken.  Where  land  is  taken 
for  park  purposes.  Reed  v.  ^^inona  Park 
Com'rs,  100  Minn.  167,  110  N.  W.  1119.  Where 
a  leased  building  and  leasehold  interest  is 
■condemned,  the  railroad  cannot  exercise  the 
landlord's  right  under  the  lease  to  compel 
the  tenant  to  vacate  on  ten  days'  notice. 
Shipley  v.  Pittsburg,  etc.,  R.  Co.,  216  Pa. 
512,  65  A.  1094.  The  only  right  the  public 
acquires  in  country  high^vays  is  an  ease- 
ment of  passage,  and  tlie  laying  of  gas  or 
water  mains  is  an  additional  servitude.  Bal- 
timore County  T\'ater  &  Elec.  Co.  v.  Du- 
breuil  [Md.]  66  A.  439.  The  right  which  a 
railroad  acquires  by  condemnation  is  for 
railroad  purposes  only,  and  it  cannot  for 
profit  permit  a  private  use;  such  as  that  by 
a  telegraph  company.  Pittock  v.  Central 
Dist.  &  Printing  Tel.  Co.,  31  Pa.  Super.  Ct. 
589. 

9.  Where  land  has  been  taken  for  a  high 
way,  the  rights  of  the  public  therein  are 
superior  to  any  right  of  individual  owners 
of  the  soil.  Snively  v.  Washington  [Pa.]  67 
A.    465. 

10.  Potlatch  Lumber  Co.  v.  Peterson,  12 
Idaho,   769,   88   P.    426. 

11.  Where  land  is  taken  under  a  judg- 
ment of  appraisal  providing  that  there  shall 
be   no   deductions    for    taxes   or   assessments, 


the  land  being  taken  subject  to  all  special 
and  general  taxes,  the  city  is  estopped  to 
deny  the  validity  of  liens.  City  Safe  De- 
posit &  Agencv  Co.  v.  Omaha  [Neb]  112  N. 
W.  598. 

12.  Such  stipulation  is  binding  on  land- 
owner. State  V.  King  County  Super.  Ct. 
[Wash.]    90   P.    663. 

13.  Reservations  and  stipulations  placed 
on  an  easement  acquired  in  condemnation 
proceedings  have  the  effect  of  covenants 
running  with  tlie  land,  and  are  binding  on 
successors  of  petitioner.  American  Tel.  & 
T.   Co.  V.   St.  Louis,   etc.,   R.   Co.,   202  Mo.   656, 

101  S.   W.    576. 

14.  Arnold  v.  Buffalo,  etc.,  R.  Co.,  32  Pa. 
Super.  Ct.   452. 

13.      See   7   C.  L.   1321. 

16.  The  right  of  the  state  to  take  is  com- 
plete when  compensation  is  agreed  upon 
and  paid.  Getzendaner  v.  Trinity  &  B.  V. 
R.  Co.   [Tex.  Civ.  App.]    18  Tex.  Ct.  Rep.  511, 

102  S.   W.   161. 

17.  Title  is  not  acquired  by  proceedings 
under  Rev.  St.  1845,  c.  71,  to  acquire  land 
for  a  dam,  though  the  land-owner  has  been 
paid  damages  assessed,  where  no  order  of 
court  granting  leave  to  build  the  dam  has 
been  obtained.  De  Land  v.  Dixon  Power  & 
Lighting   Co.,   225   111.   212,   80   N.   E.    125. 

18.  See   7   C.   L.   1322. 

19.  Abandonment  of  right  of  way  is 
shown  by  failure  to  operate  trains  thereon 
for  ten  years,  removing  track,  and  con- 
structing a  new  line  which  answered  the 
same  purposes.  Chambers  v.  Great  North- 
ern Power  Co.,  100  Minn.  214,  110  N.  W.  1128. 
Nonremoval  of  certain  stone  abutments,  and 
leasing  of  right  to  maintain  telegraph  line, 
held  not  sufficient  to  establish  an  intention 
not  to  abandon.     Id. 

20.  Under  the  Charter  of  Greater  New 
York  the  board  of  estimate  and  apportion- 
ment may  not  vacate  streets  by  a  proceed- 
ing instituted  on  its  own  account  and  not 
inaugurated  by  a  local  board.  Reis  v.  New 
York,   ISS  N.  Y.  58.   86  N.   E.  573. 
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KQIITY, 


§  1.  Xaturc  of,  nnd  General  Prineiples 
Controllins.  Equity   <1110». 

g  2.  Kquity  Jurisdictiou  and  Occasions  for 
Relief    (1110). 

A.  In    General    (1110). 

B.  Maxims    and    Principles    Controlling 

the  Application  of  Equitable  Re- 
lief (1112).  Clean  Hands  (1113). 
Existence  of  Adequate  Remedy  at 
La\A^  (1113).  Doing  Complete  Jus- 
tice (1116).  'Multiplicity  of  Suits 
(HIT). 

C.  Occasions'  for,  and  Subjects  of,  Equi- 

table Relief   (1118>. 
§  3.     Laches    and    Acquiescence    (1123). 
§  4.     Practice    and    Procedure    in    Genciral 
(1127). 

§  5.     Parties  (1128). 
§   6.     Pleading    (1130). 

A.  General  Rules   (1130). 

B.  Original  Bill,   Petition,   or  Complaint 
-•   (1130). 

C.  Amended     and     Supple'mental     Bills, 

Complaints,  or  Petitions    (1133). 

D.  Cross  Bill  or  Petition    (1135). 

E.  Demurrer    (1137). 

F.  Plea   (1139). 

Scope  of  title. — This  topic  is  confined  to  a  general  treatment  of  equity  princi- 
ples and  procedure,  the  specific  application  of  such  principles  to  particular  subjects/ 
and  the  consideration  of  particular  equitable  remedies,-  being  more  particularly 
and  exhaustively  treated  under  their  appropriate  titles.  Separate  articles  have  also 
been  devoted  to  certain  matters  of  practice,^  and  so  far  as  pleading  in  equity  has 
been  made  by  statute  to  conform  to  the  rules  applicable  to  pleading  in  actions  at 
law,  it  has  been  treated  in  connection  therewith.*  Masters  in  chancery  are  the  sub- 
ject of  a  separate  topic,^  and  the  equity  jurisdiction  of  particular  courts  is  also 
treated  elsewhere.^ 

§  1.  Xature  of,  and  general  principles  controlling,  equity.'' 
§  2.  Equity  jurisdiction  and  occasions  for  relief.  A.  In  general.^ — It  is 
difficult  to  lay  down  any  definite  rule  as  to  what  special  circumstances  will  enable 
an  injured  party  to  invoke  the  aid  of  equity.  Each  case  must  rest  in  a  large  degree 
upon  its  own  particular  facts.^  The  test  of  jurisdiction  is  ordinarily  to  be  found 
in  the  nature  of  the  case  made  by  the  bill  and  the  relief  sought,"  but  even  jurisdic- 


G.     Answer    (1139). 

H.     Replication,  Exceptions,  and  Motions 

(1141). 
I.     Issues,   Proof,   and  Variance   (1142). 
J.     Objections       and       Waiver'     Thereof 
(1142). 
§  7.      Taking   Bill    as    Confessed    or    on    De- 
fault   (1142). 

§  8.     Abatement  and  Revival   (1143). 
g  9.      Dismissal    (1143). 

§  10.     Trial  by  Jury  or   Master,  their  Ver- 
dicts  and   Findings    (1144). 
§   11.     Evidence    (1146). 
S  12.     Hearing    or    Trial     (1146). 
§  13.     Findings   by   the    Court   and   Decree, 
Judgment,   or    Order    (1146).      Decree    (114T). 
Effect  and  Construction    (1147).     Measure   of 
Relief  (1147).     Modification  and  Amepdment; 
Vacation    and    Setting   Aside;    Collateral    At- 
tack   (1148). 

§  14.     Rehearing  (1150). 
§   15.      Bill    of   Review    (1150). 
S  16.     Other        Equitable        Remedies        for 
^Vhich    no    Specific    Title    is    Provided    (1152). 
Bill     Quia     Timet     (1152).       Bills     of     Peace. 
(1152). 


1.  See  such  topics  as  Estoppel,  7  C.  L. 
1489;  Fraud  and  Undue  Influence,  7  C.  L. 
1813;  Fraudulent  Conveyances,  7  C.  L.  1841; 
Liens,  8  C.  L.  755;  Mistake  and  Accident,  8 
C.  L.  1020;  Trusts,   8  C.  L.  2169. 

2.  See  such  topics  as  Accounting,  Action 
for,  9  C.  I...  17;  Cancellation  of  Instruments, 
9  C.  L.  454;  Creditors'  Suit,  9  C.  L.  849;  Fore- 
closure of  Mortgages  on  liand,  7  C.  L.  1678; 
Injunction,  8  C.  L.  279;  Specific  Perform- 
ance, 8  C.  L.   1946. 

3.  See  such  titles  as  Appeal  and  Review, 
9  C.  L..  108;  Argument  and  Conduct  of  Coun- 
sel, 9  C.  Jj.  239;  Continuance  and  Postpone- 
ment, 9  C.  L.  649;  Costs,  9  C.  L.  812;  Inter- 
pleader, 8  C.  L.  483;  Process,  8  C.  L-.  1449; 
Reference.  8  C.  L.  1702;  Trial,  8  C.  L.  2161; 
Venue  and  Place  of  Trial,   8  C.  L.  2236. 

4.  See  Pleading,   8  C.   L.   1355. 

5.  See  Masters  and  Commissioners,  8  C.  L. 
951. 

6.  See  Jurisdictio;!,  8  C.  L.  579. 

7.  See  7  C.  L.  1323.  Determination  whether 
particular  suits  are  legal  or  equitable,  see 
Forms  of  Action,   7  C.  L.  1769. 


S.     See  7.  C.  L.  1324. 

9.  Illinois  Steel  Co.  v.  Schroeder  [Wis.] 
113  N.  W.  51. 

10.  Becker  v.  California  Super.  Ct.  [Cal.] 
90  P.  6S9.  When  fraud  is  sufficiently  alleged 
with  proper  parties  to  a  bill,  a  demurrer 
will  not  lie  (Wheeling  Ice  &  Storage  Co.  v. 
Connor,  61  W.  Va.  Ill,  55  S.  E.  982).  ex- 
cept where  it  would  be  equally  available  at 
law  (Fludd  v.  Equitable  Life  Assur.  Soc,  75 
S.  C.  315,  55  S.  E.  762;  Poling  v.  Poling,  61 
W.  Va.  78,  55  S.  E.  993).  The  court  must 
look  to  the  allegations  of  the  complaint  in 
limine  to  ascertain  whether  it  has  jurisdic- 
tion. Complaint  to  (luiet  title  stating  pos- 
session of  plaintiff  and  his  title  and  asking 
to  have  same  quieted  shows  equity  jurisdic- 
tion. Earle  Imp.  Co.  v.  Chatfield  [Ark.]  99 
S.  W.  84.  Equitable  relief  is  not  granted 
as  a  matter  of  course  but  only  when  an 
adequate  appeal  has  been  made  and  such 
facts  shown  as  bring  the  case  within  a  rec- 
ognized principle  of  equitable  jurisdiction. 
Bill  to  cancel  a  deed  for  lack  of  proper  sig- 
nature cannot  be  maintained  where  the  title 
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tional  allocations  are  iniavailing  unless  supported  by  proof,^^  but  on  motion  to  dis- 
miss tbe  burden  is  on  defendant  to  disprove  the  jurisdictional  averments.^-  The 
fact,  however,  that  a  complainant  does  not  succeed  in  establishing  all  that  he  claims 
does  not  oust  the  court  of  its  jurisdiction  to  give  judgment  for  so  much  as  is  estab- 
lished,^^ but  this  rule  cannot  be  employed  as  a  mere  pretext  for  bringing  law  cases 
into  a  court  of  equity.^*  AVhere  a  proper  case  for  equity  is  presented,  a  bill  asking 
both  equitable  and  legal  relief  is  maintainable.^^  Equity  may  obtain  jurisdiction 
over  the  action  through  a  cross  complaint,  although  plaintiff's  complaint  is  insuffi" 
cient  to  confer  jurisdiction.^"  Where  allegations  showing  equity  jurisdictions  are 
made  in  the  complaint,  a  motion  to  transfer  to  the  law  court  stating  contrary  facts 
does  not  rob  equity  of-  its  jurisdiction.^'  In  a  case  of  doubtful  jurisdiction  the 
pleadings  should  make  out  a  clear  case.^^  Where  equity  acquires  jurisdiction  to  de- 
termine a  right,  it  will  retain  jurisdiction  to  afford  a  remedy.^**  Where  the  court  has 
jurisdiction  of  the  person  of  the  defendants,  it  thereby  has  plenary  power  to  compel 
them  to  act,  in  cases  of  fraud,  contract,  or  trust,  in  relation  to  their  property  out- 
side its  territorial  jurisdiction.-"  There  is  a  conflict  of  authority  as  to  whether  or  not 
the  question  of  jurisdiction  may  be  raised  after  issue  made  and  trial  on  the  facts,^^ 
but  it  is  very  generally  held  that  jurisdictional  objections  cannot  be  raised  for  the 
first  time  on  appeal. -- 

Effect  of  code  or  statutory  provisions.-^ — Distinctions  between  legal  and  equi- 
table actions  have  been  abolished  by  statute  in  many  states  so  that  all  controversies 
may  be  determined  in  one  action.-*  Statutes  creating  special  remedies  for  wrongs 
already  cognizable  in  equity  do  not  impliedly  deprive  equity  of  jurisdiction,-^  and 


was  fairly  in  the  grantee  named  therein. 
Laythe  v.  Minnesota  Loan  &  Investment  Co. 
[Minn.]  112  N.  W.  65.  Charges  of  fraud  and 
conspiracy  and  prayers  for  injunctions  and 
cancellation  of  deeds  do  not  confer  jurisdic- 
tion in  equity  when  the  bill  taken  as  a  whole 
shows  a  complete  remedy  at  law.  Marthin- 
son  V.  King   [C.  C.   A.]    150   F.   48. 

11.  Larkey  v.  Gardner,  105  Va.  718,  54  S. 
E.  886;  Hume  v.  Burns   [Or.]    90  P.  1009. 

12.  Diversity  of  citizenship.  Gaddie  v. 
Mann,  147  F.  955. 

13.  Becker  v.  California  Super.  Ct.  [Cal.] 
90  P.   6S9. 

14.  Bill  to  recover  amount  of  two  bonds 
in  the  hands  of  defendant  seeking  discov- 
ery of  the  amount  and  description  of  the 
bonds,  which  did  not  aver  that  discovery 
was  indispensable,  did  not  state  a  case  for 
discovery  and  relief.  Larkey  v.  Gardner, 
105  Va.  718,   54  S.  E.   886. 

15.  Bill  to  recover  amount  of  two  bonds 
in  the  defendant's  possession  and  seeking 
discovery  of  the  amount  and  description. 
Larkey  v.  Gardner,  105  Va.   718,  54  S.  E.   886. 

16  The  complaint  alleged  that  the  lands 
in  suit  were  wild  and  unoccupied,  that 
plaintiff  had  title  thereto  and  prayed  that 
same  be  quieted.  Defendant  filed  a  cross 
bill  claiming  title  by  adverse  possession. 
Plaintiff  then  amended  his  complaint  by  ad- 
mitting possession  in  defendant.  Held  the 
cross  bill  gave  equity  jurisdiction.  Gaither 
v.    Gage   &   Co.    [Ark.]    100    S.    W.    80. 

17.  Bill  to  quiet  title.  Motion  to  trans- 
Co.  V.   Chatfield   [Ark.]    99   S.  W.   84. 

18.  Bill  to  enjoin  trespass.  Bledsoe  v. 
Robinett,  105  Va.  723,   54  S.  E.   861. 

fer   alleged    title    in   defendants.     Earle    Imp. 

19.  See    infra,    Doing   Complete    Justice. 

20.  Court    having    jurisdiction    in    Indian 


Territory  over  defendant  could  operate  mine 
on  leasehold  property  in  Oklahoma.  Wilhite 
V.  Skelton  [C.  C.  A.J  149  F.  67.  A  suit  to 
set  aside  a  probate  order  of  distribution  and 
to  prevent  the  dissipation  of  funds  and  de- 
clare the  parties  holding  it  trustees  is 
against  tne  persons  so  that  the  court  is 
not  deprived  of  jurisdiction,  though  the 
property  is  without  the  state.  Ewing  v. 
Lamphere,  147  Mich.  659,  14  Det.  Leg.  N. 
28,  111  N.  W.  187.  Equity  has  power  to 
compel  conveyance  of  land  in  another  state 
when  the  persons  interested  are  within  the 
jurisdiction,  but  it  acts  upon  the  person  only 
and  cannot  affect  the  title  to  land.  Divorce 
ccurt  of  Washington  decreed  a  division  of 
husband's  lands  located  in  Nebraska  as  ali- 
mony.    Fall  v.  Fall    [Neb.]    113  N.   W.   175. 

21.  Objection  to  the  jurisdiction  on  the 
ground  of  an  adequate  remedy  at  law  can 
only  be  interposed  in  the  earlier  stages  and 
will  not  be  considered  after  the  case  is  at 
issue  and  has  been  heard  by  a  master. 
Quirk  V.  Quirk,  155  F.  199.  Objection  waived 
bv  pleading  and  going  to  trial.  Brown  v. 
Baldwin    [Wash.]    89   P.    483. 

22.  Goldsmith  v.  Koopman  [C.  C.  A.]  152 
F.    173. 

23.  See   7  C.   L.   1325. 

24.  Brown  v.  Baldwin  [Wash.]  89  P.  483; 
Clark  V.  Chase,  101  Me.  270,  64  A.  493.  Claim 
for  money  and  to  establish  a  mechanic's 
lien.  Becker  v.  California  Super.  Ct.  [Cal.] 
90  P.   689. 

25.  Hudson  v.  Wright,  204  Mo.  412,  103 
S.  ^^^  8;  Hutchinson  v.  Dennis,  217  Pa.  290, 
66  A.  524.  But  there  is  considerable  conflict 
of  authority  as  to  bills  of  discovery.  Nixon 
V.  Clear  Creek  Lumber  Co.  [Ala.]  43  So.  805. 
Recoverv  of  a  legacy  or  distributive  share. 
Van  Dvke  v.  Van  Dyke  [N.  J.  Eq.]  65  A.  215. 
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in  fact  an  adverse  decision  on  the  legal  remedy  soiight  may  not. bar  a  subsequent 
suit  to  obtain  equitable  relief.^^  The  legislature  has  no  power  to  divest  courts  of 
jurisdiction  where  such  is  granted  by  the  constitution,-'  but  it  may  change  the  prac- 
tice and  procedure.-^'  The  legislature  of  a  state  cannot  enlarge  the  equitable  juris- 
diction of  courts  of  the  United  States,  but  at  the  same  time  it  may  provide  for  the 
enlargement  of  equitable  rights,  and  such  rights  may  be  enforced  by  the  circuit  court 
of  the  United  States  by  virtue  of  its  equitable  jurisdiction  in  the  same  maimer  as 
such  rights  are  enforced  in  the  state  courts.-**  Equity  cannot  supplant  or  exercise 
any  supervisory  jurisdiction  over  the  probate  court,  but  must  act  if  at  all  in  aid  of 
that  court.^° 

(§  2)  B.  Maxims  and  primipJo-^  conirolJinr/  the  appJicatlon  of  equliahle  re- 
lief. General  principles  and  maxims/''^ — Conscience  and  good  faith  are  necessary 
to  call  a  court  of  equity  into  activity.^-  A  court  of  equity  will  not  exercise  its  juris- 
diction nselessly,^^  or  to  enforce  a  hard  and  unconscionable  bargain."'^  Equity  seeks 
the  substantial  rights  of  parties  and  applies  the  remedy  in  such  a  manner  as  to  re- 
lieve those  having  the  controlling  equities.^'"  He  who  seeks  equity  must  do  equity.'^* 
In  some  cases  it  is  held  that  the  offer  to  do  equity  must  be  contained  in  the  bill,^^ 
but  in  most  instances  this  principle  is  satisfied  by  the  court's  making  in  its  decree 
the  relief  awarded  the  plaintiff  conditioned  upon  his  equitable  performance,''^  but 
even  where  a  petition  was  held  defective  in  that  it  contained  no  offer  to  do  equity, 
the  defendant  waived  his  riglits  to  attack  it  on  that  ground  where  he  answered  to  the 
merits  and  went  to  trial.""     Equity  aids  the  vigilant.^"     That  will  be  regarded  as 


28.  Motion  to  set  aside  verdict  denied, 
suit  in  equity  to  vacate  judgment  for  tlie 
same  cause  not  barred.  Bacon  v.  Bacon, 
150  Cal.  477,   89  P.   317.. 

27,28.  Bacon  v.  Bacon,  150  Cal.  477,  89  P. 
317. 

29.  Bill  to  quiet  title.  Nortii  Carolina 
Min.  Co.  V.  Westfeldt,   151   F.   290. 

30.  Under  U.  S.  §  1665,  providing  an  ap- 
peal to  the  supreme  court  from  tlie  probate 
court.  "Clark  v.  Peck's  Ex'rs,  79  Vt.  275,  65 
A.    14. 

31.  See  7   C.   L.   1327. 

32.  Bill  brought  for  sole  purpose  of  forc- 
ing good  settlement.  Old  Colony  Zinc  & 
Sm.^lting  Co.  v.  Garrick  [C.  C.  A.]  153  F.  173. 
Equity  will  not  enforce  a  contract  for  doing 
of  an  illegal  or  immoral  thing  or  one  con- 
trary to  statute  or  public  policy,  whether 
criminal  or  not.  Wood  v.  Stewart  [Ark.] 
98  S.  W.  711.  Refuses  to  aid  speculation. 
Jahn  v.  Champagne  Lumber  Co.,  152  F.  669. 
The  statute  of  frauds  will  not  operate  as  a 
bar  to  the  enforcement  of  a  parol  agree- 
ment to  convey  an  interest  in  lands  if  the 
same  has  been  partly  performed  so  as  to 
render  it  a  fraud  on  the  vendee  to  permit 
the  vendor  to  avail  himself  of  the  statute. 
Agreement  to  convey  easement.  Burrell  v. 
Middleton    [N.  J.  Eq.]   65   A.  978. 

33.  Equity  will  not  reform  an  instrument 
merely  for  the  sake  of  reforming  it  but  only 
to  enable  a  party  to  assert  some  right  there- 
under. Travelli  v.  Bowman,  150  Cal.  587,  89 
P.   347. 

34.  Will  enjoin  enforcement  of  a  judg- 
ment which  in  justice  and  good  conscience 
should  not  be  collected.  Brown  v.  Pegram, 
149  F.  515.  An  equity  court  has  power  to 
stay  and  prohibit  the  enforcement  of  a  legal 
judgwient.  even  one  regularly  rendered  by 
a  court  of  general  jurisdiction,  when  the 
ineipiity    of   enforcing   it    is    m;idi'    to    appi>nr. 


Clark  v.  Chase,  101  Me.   270,   64  A.   493.     See, 
also.   Specific   Performance,    8   C.  L.    1946. 

S.*;.  Party  applied  and  paid  for  an  acci- 
dent policy  on  her  husband  in  which  she 
was  to  be  named  as  beneficiary.  Action 
brought  by  a  creditor  of  husband  to  obtain 
an  amount  due  under  the  policy  as  belong- 
ing to  husband.  Weckerly  v.  Taylor  [Neb.] 
110  N.  W.  738. 

36.  Platte  Valley  Mill.  Co.  v.  Malmsten 
[Neb.]  113  N.  W.  229.  Where  an  absolute 
conveyance  is  made  with  a  separate  agree- 
ment for  a  defeasance,  the  equity  of  redemp- 
tion may  be  released  by  parol  or  by  such 
transactions  between  the  parties  as  would 
render  it  inequitable  that  the  mortgagor 
redeem.  Ferguson  v.  Boyd  [Ind.]  81  N.  E. 
71.  This  maxim  does  not  apply  to  a  bill 
to  set  aside  by  the  heirs  a  grant  of  home- 
stead void  for  failure  of  the  wife  to  join, 
and  it  is  not  necessary  to  tender  the  amount 
of  grantor's  debt  for  which  grant  was  made, 
as  a  homestead  is  exempt  from  debt.  Woods 
V.  Campbell,  87  Miss.  782,  40  So.  874.  De- 
lay by  taxpayers  in  bringing  suit  to  enjoin 
work  on  a  bridge  until  six  months  after 
contractor  has  commenced  work.  Meistrell 
V.  Ellis  County  Com'rs  [Kan.]  91  P.  65. 
Wards  brought  bill  against  guardian  after 
his  death  and  nine  years  after  youngest 
ward  had  become  of  age.  Clark  v.  Chase, 
101  Me.  270,  64  A.  493.  See,  also.  Cancella- 
tion of  Instruments,  9  C.  E.   454. 

37.  Platte  Valley  Mill.  Co.  v.  Malmsten 
[Neb.]    113   N.   AV.    229. 

3S.  Bill  to  pr(>vent  satisfaction  of  taxes 
out  of  land.  Plaintiff  did  not  offer  to  pay 
those  which  were  a  lien  on  the  property. 
Platte  Valley  Mill.  Co.  v.  Malmsten  [Neb.] 
113   N.  W.   229. 

3».     Smith  V.  Smith   [Kan.]    89  P.   896. 

40.     Bill     brought     forty-six     years     after 
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■done  wliieli  ought  to  be  done.**^  A  court  of  equitv  is  reliu4ant  to  enforce  a  forfei- 
ture/- and  will  sometimes  relieve  against  the  consequences  of  a  hi'eacli  of  a  condition 
and  save  an  estate  from  forfeiture.*^  The  smallness  of  a  claim  may  be  a  ground  for 
refusing  jurisdiction.** 

Clean  hands.^^' — He  who  comes  into  equity  must  do  so  with  clean  hands,*"  for 
equity  will  not  grant  relief  where  parties  are  in  pari  delicto.*'  This  is  subject  to 
the  exception  that  where  public  interest  requires  equity  will  intervene,  although  the 
result  is  to  grant  a  beneiit  to  one  party  who  is  of  equal  guilt  with  the  other.*^  AMiere 
the  party  suing  is  not  equally  in  the  wrong,  a  court  should  grant  relief.*"  It  is 
only  with  regard  to  the  plaintiff's  rights  against  the  defendant  that  the  plaintiff 
must  come  into  court  with  clean  hands. '^^  The  bad  faith  or  the  unconscionable  con- 
duct that  will  justify  the  application  of  this  maxim  must  be  based  upon  actual 
knowledge  or  willful  fraud. ^'^ 

E.vistencc  of  adequate  remedy  at  law:'- — Lack  of  adequate  remedy  at  law  is 
not  only  an  independent  ground  of  equity  jurisdiction^"  but  is  the  fundamental 


aUeged  right  arose.  EUiott  v.  Clark  [Cal. 
App.J    S9   P.    455. 

4t.  Where  payments  were  made  to  a 
person  without  a  written  assignment,  al- 
though according  to  the  intent  of  tlie  party 
to  wlaom  first  due,  the  executor  of  the  first 
party  cannot  recover  from  the  payor  a 
second  payment.  Benziger  v.  Steinhauser, 
154  F.  151.  And  wliere  an  agreement  rela- 
tive to  the  conveyance  of  real  estate  is 
executed  by  one  of  tlie  parties  and  execu- 
tory on  the  part  of  the  other,  tlie  latter 
holds  his  interest  therein  by  operation  of 
law,  in  trust  for  the  form.er  in  accordance 
with  the  terms  of  the  contract.  Rogers  v. 
Penobscot  Min.  Co.  [C.  C.  A.]  154  F.  606. 
Where  one  agrees  to  transfer  stock  to  an- 
ftlier  upon  the  performance  by  that  other 
of  some  act  and  the  latter  performs  his  part 
of  the  agreement,  he  and  his  assigns  are 
equitably  entitled  to  a  transfer  and  are 
deemed    the    equitable    owneTs    thereof.     Id. 

43.  Forfeiture  of  right  of  way.  Spies  v. 
Arvondale  &  C.  R.  Co.,  60  W.  Va.  389,  55  S. 
E.  464.  See,  also,  Penalties  and  Forfeitures, 
8  C.  L.   1339. 

43.  Spies  V.  Arvondale  &  C.  R.  Co.,  60 
W.   Va.   389,   55   S.   E.   464. 

44.  Court  refused  to  refer  case  to  mas- 
ter as  plain  ciff's  damages  amounted  at 
most  to  only  a  few  dollars.  Girago.sian  v 
Chutjian    [Mass.]   80  N.  E.   647. 

4."..     See  7  C.  L.  1328. 

48.  Where  certain  promoters  responsible 
for  false  statements  with  regard  to  a  cor- 
poration were  no  longer  connected  with  it, 
the  corporation  was  not  debarred  from  re- 
questing relief  in  equity  against  these  pro- 
moters. Cuba  Colony  Co.  v.  Kirby  [Mich.] 
14  Det.  Leg.  N.  494,  112  N.  W.  1133.  Equity 
will  not  aid  a  donor  to  recover  money  back 
which  was  paid  for  sexual  intercourse. 
Piatt  v.  Elias,  186  N.  Y.  374,  79  N.  E.  1. 
Where  one  learns  of  a  secret  process 
through  no  breach  of  confidence  but  through 
one  who  has  thus  obtained  the  knowledge, 
he  is  not  guilty  of  such  unconscionable 
conduct  as  will  prevent  his  seeking  relief 
in  equity  against  one  who  has  fraudulently 
learned  the  process  and  is  making  use  of  it. 
Vulcan  Detinning  Co.  v.  American  Can  Co. 
IN.  J.  Err.  &  App.]  67  A.  339.  Equity  some- 
times refuses  aid  to  claims  obtained  with- 
out    consideration     for     speculation     to    pro- 


tect honest  creditors,  but  where  the  defend- 
ant confesses  himself  guilty  of  fraud,  he 
will  not  be  protected  by  a  plea  of  specula- 
tion from  making  discovery  Jahn  v.  Cham- 
pagne   Lumber    Co  ,    152    F.    669. 

47.  Wood  V.  Stewart    [Ark.]    98   S.  W.   711. 

48.  Equity  will  enjoin  sales  by  alderman 
to  the  city  under  constitutional  provision 
prohibiting  such,  although  the  complainant 
when  an  alderman  had  also  made  sales. 
Noxubee  County  Hardware  Co.  v.  Macon 
[Miss.]    43   So.   304. 

49.  Wood  v.  Stewart    [Ark.]    98   S.   W.   711. 
30.     Beekman    v.    Marsters     [Mass.]    80    N. 

E.  817.  Mere  general  iniquitous  conduct 
unconnected  with  the  matter  in  suit  is  not 
sufficient  to  cause  equity  to  refuse  relief. 
Peters  v.  Case  [W.  Va.]  57  S.  E.  733.  Where 
a  stockholder  sued  for  the  benefit  of  the 
corporation  to  recover  losses  of  funds  by 
the  directors  in  gambling  transactions  in 
grain,  and  it  appeared  that  the  plaintifC 
on  his  own  account  had  similarly  speculated 
and  lost,  he  was  not  barred  on  the  ground 
of  lack  of  clean  hands.  Hingston  v.  Mont- 
gomery,   121   Mo.   App.   451,    97    S.   W.   202. 

51.  The  fraud  of  an  agent  who  learns  a 
trade  secret  that  is  by  mere  imputation 
chargeable  upon  a  complainant  will  not 
render  the  hands  of  the  latter  unclean  so 
that  equity  will  not  enjoin  the  use  of  such 
trade  secret  by  a  third  party  who  has 
fraudulently  obtained  it.  Vulcan  Detinning 
Co.  v.  American  Can  Co.  [N.  J.  Err.  &  App.] 
67  A.  339.  Claims  of  a  patent  medicine 
held  not  to  be  such  a  fraud  on  the  public 
as  to  amount  to  unclean  hands  preventing 
m  injunction  against  unfair  competition. 
Dr    Fahrney  v.  Ruminer  [C.  C.  A.]  153  F.  735. 

.-,::.      .-^ee   7   C.   L.    1329. 

.53.  Monmouth  Inv.  Co.  v.  Means  [C.  C. 
v.]  151  F.  159;  Beekman  v.  Marsters  [Mass.] 
80  N.  E.  817.  Where  a  landowner  seeks  to 
interfere  with  the  operation  of  a  railroad 
on  the  ground  of  defective  title  to  its  right 
of  way,  equity  has  jurisdiction  to  enjoin 
such  act,  for  the  remedy  at  law  is  insuffi- 
cient since  to  compel  a  railroad  to  stop 
operation  until  its  rights  could  be  deter- 
mined would  work  irreparable  injury  to 
the  railroad  and  the  public.  Nittany  Valley 
R  Co.  v.  Empire  Steel  &  Iron  Co.  [Pa.] 
67  A.  349.  Where  a  parol  agreement  can- 
not  be    specifically   enforced   because    of   un- 
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basis  thereof.-"'*  Even  M'liere  there  is  concurrent  jurisdiction  at  law  and  in  equity, 


certainty  or  of  the  statute  of  frauds,  if 
there  is  no  adequate  remedy  at  law  equity 
win  decree  a  return  of  the  purchase  money 
paid  and  the  value  of  lasting  improve- 
ments. Agreement  between  husband  and 
wife  that  if  she  supplied  the  money  for  the 
purchase  of  lands  the  title  should  be  in 
her  name.  Cross  v.  Ilcr.  103  Md.  592.  64 
A.   33. 

54.  Equity  has  no  jurisdiction  to  grant 
relief  where  there  is  an  adequate  remedy 
at  law.  Brophy  v.  Sheppard,  124  111.  App. 
512;  Northwestern  Traveling  Men's  Ass'n 
V.  Crawford,  126  111.  App.  46S;  Day  v.  Bul- 
len,  127  111.  App.  155.  No  matter  how  gross 
a  fraud  may  be,  equity  will  not  interfere  if 
there  is  a  complete  remedy  at  law.  Bill  to 
abate  purchase  price  for  fraudulent  repre- 
sentation as  to  value  of  land.  Purchase  price 
not  all  paid  and  notes  given  for  balance. 
If  it  is  attempted  to  collect  on  these  notes 
there  is  a  good  defense  at  law.  Williams 
V.  Neal    [Ala.]    44  So.   551. 

Illustrations:  See  also  topics  dealing  with 
the  various  matters  here  cited  as  illustra- 
tions. 

Cases  In  "Which  the  IjCgal  Remedy  Has 
Been  Held  Adequate.  Accounting:  Action 
at  law  adequate  where  no  complicated  ac- 
counting for  damages  for  waste  and  tres- 
pass. Godfrey  v.  McConnell,  151  F.  7S3.  A 
bill  for  an  accounting  alleging  a  contract 
witli  a  railroad  company  to  do  certain  work, 
a  portion  of  which  was  sublet  to  a  subcon- 
tractor to  receive  ten  per  cent  off  the  con- 
tract price  and  that  contractor  took  full 
charge  after  part  performance  by  the  sub- 
contractor, making  payments  o,n  his  behalf 
does  not  state  a  cause  for  equity  jurisdic- 
tion, there  being  an  adequate  remedy  at 
law,  since  all  amounts  are  readily  ascer- 
tainable. Hunt  V.  O'Connor,  151  F.  707. 
Where  complete  relief  can  be  obtained  in 
the  surrogate's  court,  the  supremo  court 
will  refuse  to  exercise  its  equitable  powers 
to  entertain  an  action  for  an  accounting.  In 
re  Smith.  105  N.  Y.  S.  223.  Complainant 
contracted  to  deliver  bonds  to  the  defend- 
ant at  the  same  price  he  was  to  receive  for 
them  from  a  third  party.  Defendant  frau- 
dulently misrepresented  the  price  which  he 
received.  There  was  no  adequate  remedy 
at  la,w  for  the  balance.  Martin  v.  Wilson 
[C.  C.  A.]  155  F.  97.  A  bill  against  a  county 
treasurer  for  excess  collection  charges 
which  shows  the  exact  amounts  claimed 
raises  a  question  for  a  lew  court  only. 
Boaixl  of  Sup'rs  of  Nottoway  County  v. 
Powell,   106   Va.    51,   56   S.   E.    812. 

nankruiitcy:  Equity  is  without  jurisdic- 
tion to  grant  relief  to  a  trustee  in  bank- 
ruptcy against  a  mere  preferential  pay- 
ment by  a  bankrupt  where  he  has  not  ex- 
hausted his  remedy  at  law.  Brock  v.  Oli- 
ver  [Ala.l    43   So.   357. 

noundlary  disputes:  The  settlement  of 
boundary  disputes  is  not  a  matter  for 
equitable  jurisdiction.  Orr  v.  Cox,  61  W. 
Va.  361,  56  S.  E.  522;  Watkins  v.  Childs,  79 
Vt.  234,  65  A.  81.  Courts  of  equity  have 
jurisdiction  to  appoint  commissions  to 
ascertain  confused  boundaries  (Watkins  v. 
ChUds  [Vt.l  66  A.  Sf).^)),  but  only  where 
some   equity   exists   .superinduced    by   the   act 


of  tlie  defendant.  Fraud  or  misconduct;  a 
relation  between  the  parties  making  it  the 
iuty  of  one  to  preserve  the  boundaries 
(Id.),  or  a  danger  of  multiplicity  of  suits 
(Id.). 

Contracts:  Where  complainant's  bill  was 
for  specific  performance  but  it  appeared 
that  he  could  be  adequately  compensated 
for  a  breach  in  an  action  at  law  and  tliere 
was  no  allegation  that  tl:ie  defendant  was 
insolvent,  his  suit  could  not  be  maintained. 
Marthinson  v.  King  [C.  C.  A.]  150  F.  48 
l.,egal  remedy  adequate  to  recover  from 
administrator  money  loaned  to  decedent, 
neither  discovery  or  accounting  being  nec- 
essary. McKee  v.  Allen,  204  Mo.  655,  103  S. 
W.  7  6. 

Corporations:  Suit  at  equity  against  di- 
rectors of  a  corporation  does  not  lie  to  en- 
force payment  of  a  declared  dividend. 
Tliere  is  an  adequate  remedy  at  law. 
Searles  v.  Gebbie,  115  App.  Div.  778,  101 
N.  Y.  S.  199.  But  where  a  particular  fund 
has  been  set  aside  for  the  payment  of  a 
dividend  and  is  witliin  the  control  of  the 
directors,  they  are  trustees  and  a  bill  may 
be  maintained  to  reach  the  fund  and  charge 
the  directors   witli   misconduct.     Id. 

Covenant  of  title:  Wliere  land  is  sold  with 
express  warranty  of  title,  equity  is  with- 
out power  to  grant  relief  unless  the  vendor 
is  insolvent.  Grant  wliat  relief  it  can 
whether  purcliaser  has  a  deed  and  is  in 
possession  or  not.  Yarbrougli  v.  Thornton, 
147  Ala.   221,   42   So.   402. 

Damages:  A  bill  cannot  be  retained  solely 
for  the  purpose  of  awarding  pecuniary 
damages,  there  being  a  plain  and  adequate 
remedy  at  law.  Barnes  v.  Roy,  27  R.  I.  534, 
65  A.  277.  Executors,  removal  of.  Clark 
V.   Peck's  Ex'rs,   79   Vt.   275,   65  A.   14. 

Right  to  property  or  possession:  Equity 
will  not  assume  jurisdiction  to  try  a  con- 
troverted legal  title  to  an  easement  of 
way.  Burrell  v.  Middleton  [N.  J.  Eq.]  65 
A.   978. 

Trespass:  Where  the  relief  asked  for  is 
pecuniary  damages  for  waste  and  for  tres- 
pass and  no  complicated  accounting  is 
sought  and  no  discovery,  there  is  an  ade- 
quate remedy  at  law.  Godfrey  v.  M'Con- 
nell,    151   F.    783. 

Cases  in  AVhich  the  I.egal  Remedy  has 
Been  Held  luade«iuate.  Accounting:  There 
is  no  adequate  remedy  at  law  on  accounts 
wliere.  althougli  the  account  is  only  on  one 
side,  it  is  complicated  and  difficult  and  dis- 
covery is  sought.  Miller  v.  Russell,  224  111. 
68,  79  N.  E.  434.  Where  real  esta.te  brokers 
informed  an  owner  that  $5,062  was  the  high- 
est obtainable  offer  when  in  fact  they  had 
an  offer  of  $5,500  and  she  thereupon  executed 
a  deed  receiving  only  $5,062  out  of  the 
$5,500  paid,  a  bill  praying  for  an  accounting 
is  not  demurrable  on  the  ground  of  an 
adequate  remedy  at  law.  Dawson  v.  Les- 
chziner   [N.   J.   Eq.]    65     \.   449. 

Cancellation  of  instruments:  A  suit  to  can- 
cel a  note  and  mortgage  is  properly  brought 
in  equity  as  there  is  no  issue  at  law. 
Leigh  v.  Citizens'  Sav.  Bk.  [Ky.J  102  S.  W. 
233. 

Contracts:  An  action  at  law  for  damages 
for    breach    of    a    contract    to    convey    lands 
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the  jurisdiction  of  tlie  latter  will  not  ordinarily  be  exercised  where  the  remedy  at 
law  is  adequate  and  there  are  no  independent  grounds  of  equity  jurisdiction,"^  but  a 
concurrent  remedy  at  law  does  not  necessarily  oust  equity  of  jurisdiction.^^  Where 
jurisdiction  of  law  and  equity  is  concurrent,  the  decision  of  a  law  court  in  sending 
a  case  to  the  equity  court  will  not  be  reversed  after  trial  of  the  case  except  for  mani- 
fest error.-^'  The  adequate  remedy  at  law  which  will  deprive  a  court  of  equity  of 
jurisdiction  must  be  a  remedy  as  certain,  complete,  prompt,  and  efficient  to  attain 
the  ends  of  justice  as  the  remedy  in  equity.^^    It  is  unnecessary  to  allege  the  lack  ofi 


does  not  afford  an  adequate  remedy  as  a 
suit  for  specific  performance.  V^'ilhite  v. 
Skelton  [C.  C.  A.]  149  F.  67.  Failure  to 
execute  a  trust  Tvitli  whicli  contract  to 
convey  land  is  charged.  Rogers  v.  Penob- 
scot Min.  Co.  [C.  C.  A.]  154  F.  606.  There 
is  no  adequate  remedy  at  law  for  breach  of 
an  agreement  by  which  land  is  transferred 
to  be  built  upon  by  the  defendant  who  fails 
to  carry  out  the  agreement.  Mosier  v. 
"Walter,  17  Okl.  305,  87  P.  877.  An  action 
at  law  does  not  afford  an  adequate  remedy 
for'  breach  of  a  contract  to  convey  land. 
Rogers  v.  Penobscot  Min.  Co.  [C.  C.  A.] 
154  F.  606.  There  is  no  adequate  remedy 
at  law  where  the  plaintiff  claims  a  breach 
of  contract,  but  there  is  no  right  of  action 
i;pon  the  contract  because  of  fraud  by  the 
defendant  in  writing  it.  Robertson  v.  Cov- 
enant Mut.  Life  Ins.  Co.,  123  Mo.  App.  238, 
100   S.  V\'.   686. 

Corporations:  Where  a  particular  fund 
has  been  set  aside  for  the  payment  of  a 
dividend  and  is  within  the  control  of  the 
directors,  they  are  trustees  and  a  bill  may 
be  maintained  to  reach  the  fund  and  charge 
the  directors  with  misconduct.  Searles  v. 
Gebbie,  115  App.  Div.   778,  101  N.  Y.  S.  199. 

Dee<I)«:  Where  a  deed  has  been  delivered 
in  escrow  and  before  time  for  delivery  to 
the  grantee  the  grantor  transfers  the  land 
to  another,  the  first  grantee  has  no  ade- 
quate remedy  at  law  and  his  proper  remedy 
for  relief  is  in  equity.  Wilkins  v.  Somer- 
ville    [Vt.]    66   A.   893. 

Estates  of  decedents:  There  Is  no  ade- 
quate remedy  at  law  barring  equitable  ju- 
risdiction to  set  aside  a  probate  decree  ob- 
tained by  fraud  and  to  protect  the  estate 
on  behalf  of  the  legatees.  Ewing  v.  Lam- 
phere,  147  Mich.  659,  14  Det.  Leg.  N.  28,  111 
X.  W.   87. 

Injury  to  business:  Where  it  appears  that 
defendant  unlawfully  threatens  to  inter- 
fere or  interferes  witli  plaintiff's  business 
or  rights,  and  it  further  appears  that  dam- 
ages will  not  afford  an  adequate  remedy, 
equity  will  issue  an  injunction.  Interfe- 
rence by  defendant  to  break  plaintiff's  con- 
tract with  an  exposition  company  to  be  its 
sole  agent.  Beekman  v.  Marsters  [Mass.] 
SO  X.  E.  817. 

Insolvency:  Remedy  at  law  not  adequate 
■where  an  agreement  to  sell  complainant's  beer 
exclusively  is  broken  by  the  defendant  be- 
cause of  the  difficulty  of  proving  the  extent 
of  the  violation  and  the  profits  complainant 
would  have  made,  the  necessity  of  a  mul- 
titude of  suits,  and  the  uncertainty  of  de- 
fendant's financial  responsibility.  Feigen- 
span  V.  Nizolek    [X.  J.   Eq.]   65  A.   703. 

Uen:  Equity  has  jurisdiction  to  enforce 
a  lien  and  will  not  leave  plaintiff  to  his 
remedy    at    law.     Suit    to    enforce    lien    on 


timber  for  nonpayment  of  taxes  by  vendee 
of  timber.  Michigan  Iron  &  Land  Co.  v. 
Xester.  147  Mich.  599,  14  Det.  Leg.  N.  47, 
111  N.  W.  177. 

Negotiable  instruments:  No  adequate  rem- 
edy at  law  to  protect  one  from  whom  a 
note  lias  been  obtained  by  fraud  and  with- 
out consideration,  since  the  note  may  find 
its  way  into  the  hands  of  a  bona  fide  holder 
for  value  and  the  payor  be  utterly  ruined 
by  being  obliged  to  pay  the  sarne.  Mon- 
mouth Inv.  Co.  V. -Means  [C.  C.  A.]  151  F. 
159.  Bill  to  cancel  note  and  mortgage. 
Leigh  V.  Citizens'  Sav.  Bk.  [Ky.]  102  S.  W. 
233. 

Right  to  property  or  possession:  Where  in 
a  bill  to  quiet  title  complainant  alleges 
possession  and  at  the  hearing  proves  pos- 
session, he  has  no  adequate  remedy  at  law. 
Xorth  Carolina  Min.  Co.  v.  Westfeldt,  151 
F.  290. 

Trespass:  Equity  will  enjoin  trespass  for 
which  there  is  an  adequate  remedy  at  law 
only  when  irreparable  loss  or  injury  is  al- 
leged and  shown.  Bledsoe  v.  Robinett,  105 
Va.   723,   54   S.   E.   861. 

Trusts:  Where  the  subject-matter  of  a 
suit  in  equity  was  the  gains  and  profits 
arising  out  of  a  trust,  equity  will  retain 
jurisdiction  although  the  amount  claimed 
could  be  liquidated  in  cash.  Bay  State  Gas 
Co.  V.  Rogers,  147  F.   557. 

55.  Dawson  v.  Leschziner  [N.  J.  Eq.] 
65  A.  449. 

56.  Contract  of  sale.  Fraud.  Dawson 
V.  Leschziner  [N.  J.  Eq.]  65  A.  449.  Where 
a  bill  in  equity  is  filed  in  the  court  of  chan- 
cery for  an  accounting  by  trustees  who 
subsequently  file  an  account,  without 
knowledge  of  the  bill,  in  the  prerogative 
court,  but  before  service  of  subpoena,  the 
jurisdiction  of  the  chancery  court  has  been 
properly  invoked  and  tliat  court  will  main- 
tain jurisdiction  since  it  has  first  taken  it. 
Gillen   v.   Hadley    [X.   J.   Eq.]    66   A.   1087. 

57.  Harris  v.  Remmel  [Ark.]  102  S.  W. 
716.  Right  at  law  to  petition  the  court 
for  an  order  upon  an  administratrix  to  file 
a  petition  for  sale  of  real  estate  to  pay  a 
judgment  or  for  her  removal  is  not  as  cer- 
tain, comnlete,  etc.,  as  a  bill  to  subject  the 
land  to  the  payment  of  the  judgment. 
Brun  V.  Mann   [C.  C.  A.]   151  F.  145. 

5S.  Castle  Creek  Water  Co.  v.  Aspen  [C. 
C.  A.]  146  F.  8;  Farwell  v.  Colonial  Trust 
Co.  [C.  C.  A.]  147  F.  480.  An  action  at  law 
for  damages  against  the  vendor  of  corpo- 
rate stock  is  not  as  adequate  and  efficient 
as  a  suit  in  equity  against  the  vendor  and 
corporation  to  rescind  the  sale,  to  recover 
the  purchase  price,  and  to  relieve  the  com- 
plainant from  liability  to  the  corporation 
on  account  of  his  stock.  Id.  Relief  de- 
manded   by    minority    stockholders    against 
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an  adequate  remedy  at  law.  ])ut  facts  should  be  pleaded  from  which  that  conclusion 
can  be  drawn.""  Objection  to  jurisdiction  on  the  ground  of  adequate  remedy  at 
law  can  only  ))e  interposed  in  the  earlier  stages  and  will  not  be  considered  after  the 
case  is  at  issue,*^**  and  cannot  be  first  raised  on  appeal."^  In  the  Federal  courts  the 
defense  is  one  of  substance  and  may  be  raised  at  any  time  or  by  the  court  of  its  own 
volition,  but  should  best  be  raised  by  demurrer."-  The  fact  that  a  complainant  in 
a  bill  in  a  Federal  court  has  an  adequate  remedy  at  law  in  the  state  court  does  not 
affect  the  jurisdiction  of  the  Federal  court.""  A  Federal  court  will  not  turn  a  com- 
plainant in  equity  over  a  remedy  at  law  in  a  state  court,  but  only  io  the  law  side  of 
the  Federal  court. •''^  A  defendant  who  is  prevented  from  making  a  complete  defense 
in  an  action  at  law  may  enjoin  the  same  and  make  his  defense  in  equity,"^  but 
equity  cannot  bar  an  innocent  suitor  from  his  legal  rights  because  of  any  hardship 
their  enforcement  may  cause  others."" 

Doing  complete  justice.^' — If  equity  acquires  jurisdiction  it  will  continue  to 
hold  the  cause  for  the  purpose  of  doing  complete  justice,"^  not  only  in  determining 


an  unlawful  adjournment  to  prevent  them 
from  cumulating  their  stock  vote  on  one 
candidate  for  director  will  not  be  denied  on 
the  ground  that  they  have  an  adequate 
remedy  at  law.  West  Side  Hospital  V. 
Steele,  124  111.  App.  534.  It  .is  not  necessary 
that  there  be  an  entire  want  of  legal  rem- 
edy. It  is  sufficient  if  .such  remedy  is  in- 
adequate or  will  not  effect  complete  jus- 
tice. Apollo  Trust  Co.  V.  Safe  Deposit  & 
Title  Guar.  Co.,  31  Pa.  Super.  Ct.  524.  Where 
the  cause  is  such  that  equity  can  grant 
relief  in  addition  to  that  which  could  be 
procured  at  law,  the  case  is  not  so  foreign 
to  equity  jurisdiction  that  the  court  will 
dismiss  of  its  own  motion.  Shedd  v.  See- 
feld,  126  111.  App.  375.  Equity  cannot  ac- 
quire jurisdiction  on  the  ground  of  no  ade- 
quate remedy  at  law  where  a  party  is  very 
old  and  requires  a  speedy  adjustment  of  a 
matter.  Clark  v.  Peck's  Kx'rs.,  79  Vt.  275, 
65    .A..    14. 

5».  Hosier  v.  Walter,  17  Okl.  305,  87  P. 
877. 

im.  Case  heard  b.v  a  master.  Quirk  v. 
Quirk,  155  F.  199.  Objection  that  plaintiff's 
remedy  is  at  law  made  after  the  hearing 
comes  too  late.  Shedd  v.  Seefeld,  126  111. 
App.  375;  Brown  v.  Baldwin  [Wash.]  89  P. 
483;  Feigenspan  v.  Nizolek  [N.  J.  Eq.]  65  A. 
703.  Failure  to  move  to  transfer  an  action 
at  law  to  equity  is  a  waiver  of  the  riglit 
to  be  heard  in  equity.  Wilson  v.  White 
[Ark.]    102   S.  W.   201. 

«1.  Goldsmith  v.  Koopman  [C.  C.  A.]  152 
F.   173. 

02.  Marthinson  v.  King  [C.  C.  A.]  150  F. 
48. 

«3.  Bill  to  subject  real  estate  to  pay- 
ment of  a  judgment.  County  court  could 
compel  sale  or  remove  administratrix. 
Brun  V.  Mann    [C.  C.  A.]    151  F.   145. 

«4.  North  Carolina  Min.  Co.  v.  Westfeldt, 
151  F.  290. 

65.  Suit  by  treasurer  against  his  pred- 
ecessor may  be  enjoined  by  his  surety 
and  the  surety  permitted  to  make  his  de- 
fense in  a  court  of  equity.  United  States 
Fidelity  &  Guaranty  Co.  v.  Jordan  [Va.] 
68  S.  E.  567.  Injunction  to  restrain  action 
at  law  where  defendant's  estate  can  only 
be  asserted  in  equit.v.  Ferrell  v.  Strong. 
[N.  J.  Eq.]   66  A.  920.      Where  a  court  of  law 


can  do  as  full  justice  to  the  parties  and 
to  the  matter  in  dispute  as  can  be  done  in 
equity,  equity  will  not  stay  the  proceed- 
ings at  law.  Injunction  to  restrain  an  ac- 
tion for  recovery  of  an  indebtedness.  Con- 
tinental Compressed  Air  Co.  v.  Franklyn 
[N.  J.  Eq.]  66  A.  897. 
Clark    V.    Chase, 


See   7  C.  L.   1335. 
Nixon     V.     Clear 


101    Me.    270,    64    A. 


Creek     Lumber     Co.. 


6(;. 

493. 
67. 
68, 

[Ala.]  43  So.  805;  Becker  v.  California 
Super.  Ct.  [Cal.]  90  P.  689.  Regardless  of 
the  fact  that  the  amount  involved  would 
not  have  been  sued  for  originally  in  the 
court  granting  relief.  Houston  Rice  Mill. 
Co.  v.  Hankanier  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Uep.  880,  97  S.  W.  119.  In  a  suit  be- 
tween guardian  and  ward  where  equit.v 
obtained  jurisdiction  to  vacate  a  probate 
order  allowing  a  final  account,  it  would 
retain  jurisdiction  for  the  purpose  of  do- 
ing complete  justice  l)etween  the  ward  and 
the  guardian's  sureties  who  were  parties. 
Baum  v.  Hartmann,  226  111.  160,  80  N.  E. 
711.  Equity  having  otherwise  acquired  ju- 
risdiction will  determine  ■which  of  two  sets 
of  officers  of  a  private  corporation  are  the 
lawful  officers.  West  Side  Hospital  v. 
Steele,  124  111.  App.  534.  In  a  suit  in  equity 
for  the  sale  of  property  to  satisfy  the 
claim  of  complainant,  the  court  acquires 
jurisdiction  of  the  property  and  parties, 
and  subsequent  proceedings  by  any  of  the 
parties  in  other  courts  without  leave  are 
ineffectual  to  establish  claims  adverse  to 
.luise  of  the  complainant;  hence,  it  is  the 
duty  of  the  coui-t  first  acquiring  jurisdic- 
tion to  hear  and  determine  such  claims 
when  properly  presented.  In  suit  against 
administratrix  to  subject  real  estate  to 
payment  of  a  judgment,  the  court  should 
permit  her  to  file  a  cross  bill  for  expenses 
and  allowance  as  widow  and  determine 
such  claims.  Brun  v.  Mann  [C.  C.  A.]  151 
F.  145.  Equity  has  jurisdiction  to  afford 
relief  to  one  who  has  been  induced  by  fraud 
of  the  officers  to  subscribe  to  the  stock  of 
a  corporation,  and  may  rescind  the  contract, 
thougli  fully  executed,  and  compel  restitu- 
tion of  payments.  Cox  v.  National  Coal  & 
Oil  Inv.  Co..  61  W.  Va.  291.  56  S.  E.  494. 
I  Jurisdiction    to    establish    partition    of   a   de- 
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tlie  riohts  involved  liut  in  affording  remedies  for  tlieir  enjoyment/''  and  any  relief 
to  which  any  of  the  parties  are  entitled  may  be  granted,'*'  regardless  of  whether  such 
relief  is  legal  or  equitable.'^  Where  there  are  substantial  grounds  of  equity  jurisdic- 
tion, legal  relief  may  be  granted  although  equitable  relief  is  denied  on  account  of  the 
particular  circumstances  of  the  case,"  or  on  account  of  matters  arising  pending 
suit  wliich  render  equitable  relief  impossible.'^  A  cause  will  not,  however,  be  re- 
tained to  grant  purely  legal  relief  where  it  appears  from  the  pleadings  that  com- 
plainant is  not  entitled  to  equitable  relief.^*  Where  equity  has  jurisdiction  of  the 
subject-matter  of  a  suit,  it  will  not  retain  jurisdiction  to  determine  counsel  fees 
exce]:)t  by  consent  of  parties.'^ 

Multiplicity  of  suits.'^ — Where  jurisdiction  of  the  subject'matter  and  parties 
to  a  controversy  has  been  acquired,  equity^  may  and  should  grant  complete  relief  to 
the  end  that  litigation  may  cease  and  a  multiplicity  of  suits  be  avoided.' '  AVhether 
a  court  of  equity  will  take  jurisdiction  to  prevent  a  multiplicity  of  suits  depends 
upon  the  circumstances  of  each  case.'®    A  court  of  ecpiity  will  not  take  jurisdiction 


cedent's  land  may  be  retained  to  adjudge 
claim  against  the  estate.  Lester  v.  Kirtle^ 
[Ark.]  104  S.  W.  213.  Cross  demands  and 
counterclaim.^  may  be  enforced  by  way  ol 
set-off  in  equity  even  though  they  are  legal 
claims.  and  for  unliquidated  damages 
■whenever  the  circumstances  are  such  as  to 
warrant  the  interference  of  equity.  Bill 
to  restrain  collection  of  judgment  and  a  set- 
off of  claims  against  judgment  creditors. 
Brown   v.   Pegram,   149   F.    515. 

(»{>.  Bill  to  determine  claim  of  lien  on 
land  of  testator  and  declare  rights  of  par- 
ties. The  court  having  made  a  finding  was 
not  bound  to  remand  the  cause  to  the  pro- 
bate court  for  the.  enforcement  of  the 
rights  established.  Quinton  v.  Neville  [C. 
C.    A.]    154    F.    432. 

70.  Where  equity  has  jurisdiction  of  a 
suit  by  tenants  in  common  of  standing  tim- 
ber against  a  cotenant  for  an  accounting, 
the  jurisdiction  is  not  ousted  by  one  co- 
tenant  setting  up  an  issue  of  title,  for  the 
court  will  proceed  to  determine  the  whole 
controversy.  Gulf  Red  Cedar  Lumber  Co. 
V.  Crenshaw  [Ala.]  42  So.  564.  Where  de- 
fendant in  an  action  to  quiet  title  by  coun- 
terclaiin  alleges  ownership  of  the  land  and 
deimand.s  that  his  title  be  quieted,  the 
court  may  determine  the  issue  thus  pre- 
sented. Fox  v.  Cornett,  29  Ky.  L.  R.  246, 
92  S.  W.  959.  Where  a  court  has  jurisdic- 
tion over  a  bill  by  a  trust  creditor,  it  inaj^ 
after  decreeing  the  amount  due  retain  the 
cause  and  administer  the  trust  either 
through  the  old  or  new  trustees  appointed 
by  it,  or  through  its  own  commissioners. 
Washington  Nat.  Bld'g  &  Loan  Ass'n  v. 
Buser,  61  W.  Va.  590,  57  S.  E.  40.  It  is  the 
duty  of  defendants  to  present  all  their 
defenses  and  plaintiff  will  be  protected 
from  them  after  judgment.  Asher  v.  Uhl, 
29  Ky.  L.  R.  396,  93  S.  W.  29. 

71.  When  a  court  of  equity  acquires  ju- 
risdiction for  one  purpose,  it  acquires  it  for 
all  purposes,  and  it  makes  no  difference 
that     some     of     the     rights     may     be     legal 

rights  which  could  not  otherwise  be  en- 
forced outside  of  a  court  of  law.  Revive  a 
judgment  in  suit  to  quiet  title.  Wehrheim 
v.  Smith,  226  111.  346,  SO  N.  E.  908.  Where 
the  prevailing  party  in  ejectment  elects  to 
take  judgment  for  the  value  of  the  land. 
a  court  of  equity  does  not  lose  jurisdiction  to 


enforce  on  behalf  of  the  party-  against  whom 
judgment  is  entered  a  lien  against  the 
land,  as  the  court  has  jurisdiction  of  the 
parties  and  the  subject-matter  and  could 
make  such  decree  as  e'quity  demanded. 
Taylor  v.  Roniger,  147  Mich.  99,  13  Det.  Leg. 
N.  994,  110  N.  W.  503.  Under  Gen.  St.  1906, 
§§  1939-1946,  in  partition  proceedings,  one 
whose  bona  fide  object  is  partition  among 
owners,  one  or  more  of  whom  are  com- 
plainants and  the  balance  defendants,  all 
controversies  as  to  the  legal  and  equitable 
title  should  be  settled  by  the  chancellor. 
Williams  v.  Clyatt   [Fla.]    43  So.   441. 

72.  Equity  will  not  require  a  railway 
to  restore  a  way,  which  it  has  excavated, 
to  its  prior  condition  where  it  will  subject 
the  company  to  great  inconvenience  and 
the  plaintiff  has  unreasonably  delayed  en- 
forcement of  his  right,  but  will  retain 
the  bill  to  assess  damages.  Levi  v.  Wor- 
cester Consol.  St.  R.  Co.,  193  Mass.  116,  78 
N.   E.   853. 

73.  Where  the  court  obtains  equity  ju- 
risdiction for  the  purpose  of  granting 
equitable  relief  and  it  appears  from  facts 
ascertained  at  the  hearing  but  not  pre- 
viously known  to  the  plaintiff  that  such 
relief  is  impracticable,  equity  will  retain 
jurisdiction  to  grant  the  alternative  legal 
relief  of  damages.  Suit  to  cancel  notes 
transferred  to  bona  fide  holders  without 
plaintiff's  knowledge.  Luetzke  v.  Roberts, 
130  Wis.  97,  109  N.  W.  949.  Where  equity 
has  jurisdiction  to  enforce  a  lien,  such  ju- 
risdiction will  not  be  defeated  by  the  fact 
that  before  the  case  was  brought  to  a  hear- 
ing the  articles  to  which  a  lien  might  at- 
tach were  removed  by  defendant.  Michigan 
Iron  &  Land  Co.  v.  Nester,  147  Mich.  599, 
14  Det.  Leg.  N.   47,  111  N.  W.  177. 

74.  Marthinson  v.  King  [C.  C.  A.]  150  F. 
48;  Barnes  v.  Roy,  27  R.  I.  534,  65  A.  277. 
A  suit  to  enjoin  a  trespass  cannot  be  used 
as  a  substitute  for  a  proceeding  to  try  title 
or  to  establish  a  boundary.  Hume  v.  Burns 
[Or.]    90  P.   1009. 

75.  An  order  of  reference  by  consent  to 
fix   a   fee    is    not    such    consent   as    will    give 


equity      jurisdiction.     Cauthen      v. 
[S.  C]    56  S.  E.   978. 

76.  See  7   C.  L.   1336. 

77.  In  re  Blake    [C.   C.  A.]    150  F. 

78.  Feigenspan    v.    Nizolek     [N. 


Cauthen 


279. 

J.     Eq.] 
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over  a  matter  to  prevent  circuity  of  action  if  by  so  doing  it  deprives  one  of  the 
defendants  of  a  substantial  defense  against  the  claim  of  the  complainant.'^®  Parties 
cannot  maintain  a  bill  in  equity  for  the  sole  purpose  of  preventing  a  multiplicity  of 
their  own  suits.^°  Equity  will  not  take  jurisdiction  merely  to  prevent  several  parties 
from  being  separately  sued  on  several  independent  claims  arising  from  the  same 
cause  where  the  adjudication  of  one  suit  would  settle  nothing  as  to  others.®^ 

(§2)  C.  Occasions  for,  and  subjects  of,  equitable  relief.^- — The  very  origin 
and  fundamental  basis  of  equity  precludes  any  attempt  at  exhaustive  classification 
of  its  remedies,  but  some  of  these  remedies  have  assumed  such  definite  form  as  to  be 
susceptible  of  specific  classification,  such  as  specific  performance,^^  discovery,^* 
subrogation,^^  reformation,**'  cancellation  and  rescission,*'  creditors'  bills,**  account- 


65  A.  703.  Construction  of  an  open  ditch 
through  which  sewage  would  flow  is  a  con- 
tinuing- nuisance  for  which  suits  might  be 
brought  every  day  in  the  year.  Desberger 
V.  University  Heights  Realty  &  Devel.  Co. 
[Mo.  App.]  102  S.  W.  1060.  Where  an  agent 
to  collect  money  does  so  and  deposits  the 
same  in  another's  hands,  who  refuses  to 
give  it  to  the  principal,  a  bill  in  equity 
may  be  maintained  against  the  agent  and 
depositary,  for  no  suit  at  law  could 
be  maintained  against  them  jointly,  and 
settle  and  adjust  the  various  rights  of  the 
parties.  Mazzolla  v.  Wilkie  [N.  J.  Eq.]  66 
A.  584.  Where  there  is  an  adequate  remedy 
at  law  for  breach  of  contract  and  bond 
given  to  secure  performance,  there  Is  no 
such  danger  of  a  multiplicity  of  suits  as 
will  give  equity  jurisdiction.  Lewman  & 
Co.  V.  Ogden  Bros.,  143  Ala.  351,  42  So.  102. 
Equity  has  jurisdiction  of  a  suit  by  several 
depositors  of  an  insolvent  bank  against  the 
directors  for  fraud,  in  order  to  prevent  a 
multiplicity  of  suits,  although  the  cause  of 
action  of  each  if  asserted  alone  would  be 
at  law.  Blumer  v.  Ulmer  [Miss.]  44  So.  161. 
70.  Release  of  a  prior  lien  in  favor  of  a 
second  mortgagee.  Foreclosure  by  second 
mortgagee  and  sale.  Bill  by  first  mortgagee 
against  second  mortgagee  and  purchaser. 
Cross  bill  by  purchaser  against  second  mort- 
gagee upon  covenant  of  good  title.  Held 
that  a  decree  was  improperly  entered 
against  the  second  mortgagee  on  the  cross 
bill.  Marsden  v.  White  [N.  J.  Err.  &  App.] 
65  A.   181. 

80.  Headrick  v.  Larson  [C.  C.  A.]  152  F. 
93. 

81.  Equity  will  not  retain  a  bill  to  en- 
force liability  against  stockholders  where 
it  appears  that  each  complainant  has  an 
indepi-ndent  claim,  the  adjudication  of  one 
of  which  would  settle  nothing  with  relation 
to  the  other.  Miller  v.  Willett  [N.  J.  Err. 
&  App.]   65  A.  981. 

82.  See   7    C.   L.    1337. 

83.  Webb  v.  Marlar  [Ark.]  104  S.  W.  144. 
Specific  performance  is  a  matter,  of  judicial 
discretion,  but  courts  of  equity  enforce  con- 
tracts to  convey  land  as  a  matter  of  course 
and  will  be  controlled  by  the  fundamental 
principles  of  equity  in  the  case  of  contracts 
relating  to  personalty,  and,  if  chattels  have 
a  peculiar  value  above  their  market  value, 
contracts  concerning  them  will  be  specifically 
enforced.  Marthinson  v.  King  [C.  C.  A.]  150 
F.  48.  Contract  to  convey  land.  Seven  Mile 
Beach  Co.  v.  Dolley  [N.  J.  Err.  &  App.]  66 
A.  191.  To  enforce  contract  to  supply  to- 
matoes to  a  canning  factory  where  the  mar- 


ket is  uncertain.  Curtice  Bros.  Co.  v.  Catts 
[N.  J.  Eq.]  66  A.  935.  Equity  will  enforce  an 
agreement  for  a  valuable  consideration  to 
grant  a  right  of  way  by  a  decree  for  specific 
performance.  Burrell  v.  Middleton  [N.  J. 
Eq  ]  65  A.  978.  Option  to  purchase  land. 
Marthinson  v.  King  [C.  C.  A.]  150  F.  48. 
Will  not  enforce  contracts  interfering  with 
judicial  proceedings  or  wrongfully  impos- 
ing on  the  jurisdiction  of  the  courts.  Court 
will  not  enjoin  enforcement  of  a  judgment 
which  was  obtained  against  the  complain- 
ant by  agreement  between  him  and  the  de- 
fendant for  the  purpose  of  obtaining  juris- 
diction over  a  third  party,  the  understanding 
being  that  it  would  not  be  enforced  against 
complainant.  Wood  v.  Stewart  [Ark.]  98 
S.  W.  711.  Contract  relating  to  real  estate. 
Rogers  v.  Penobscot  Min.  Co.  [C.  C.  A.]  154 
F.  606.  See,  also,  Specific  Performance,  8 
C.   L.    1946. 

84.  Bill  for  discovery.  Bloede  Co.  v.  Car- 
ter, 148  F.  127.  A  complainant  is  entitled 
to  probe  the  conscience  of  each  individual 
defendant,  but  is  not  entitled  to  have  each 
or  any  enter  upon  an  exhaustive  search  to 
discover  and  marshal  facts  necessary  to  the 
complainant's  case.  Park  v.  Bruen,  147  F. 
884.  Complainant  cannot  by  propounding 
interrogatories  require  the  defendant  to 
enter  into  a  tedious  and  expensive  investi- 
gation. Id.  Where  equity  has  jurisdiction 
of  the  subject-matter  of  a  suit,  the  com- 
plainant may  have  all  the  discovery  rele- 
\'ant  and  necessary  in  a.id  of  relief  lie  is  en- 
titled to.  Bill  to  restrain  collection  of  judg- 
inent.  Discovery  to  ascertain  equitable 
owners  of  judgment  and  against  whom 
plaintiff  had  set-offs.  Brown  v.  Pegram, 
149  F.  515.  Equity  will  discover  property 
wrongfully  withheld  and  concealed  from  the 
owner  and  compel  the  wrongdoer  to  an  ac- 
counting. Millard  v.  Millard,  123  111.  App. 
264.  The  fact  that  defendant  admits  having 
property  for  tlie  recovery  of  which  com- 
plainant has  resorted  to  equity  does  not  de- 
prive this  court  of  jurisdiction  if  other  prop- 
erty miglit  in  tlie  investigation  be  discov- 
ered, and  jurisdiction  is  not  lost  though,  in 
fact,  no  additional  property  is  discovered. 
Id.  See,  also.  Discovery  and  Inspection,  9 
C.   L.   990. 

8.5.     See    Subrogation.    8    C.    L.    2041. 

86.  Equity  has  exclusive  jurisdiction  to 
reform  deeds  for  mistake.  Martin  v.  Smith 
[Me.]  65  A.  257.  To  permit  of  reformation 
on  tiie  ground  of  mistake,  evidence  must  be 
clear  that  deed  does  not  express  the  agree- 
ment. Graham  v.  Carnegie  Steel  Co.,  217 
Pa.    34,    66   A.    103.     Reformation   of  deed   to 
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ing,^^  injiinr'tioDs.'"'  quieting  title,  and  removal  of  clouds."^     Anotlier  and  broader 


land  to  comply  with  oral  agreement  is  not 
permitted  where  a  subsequent  oral  agree- 
ment has  been  acted  on  in  conflict  with  orig- 
inal oral  agreement.  Urich  v.  Watts,  69 
N.  J.  Eq.  604,  66  A.  432.  Bill  to  reform  a 
trust  deed  g'iven  to  secure  a  note  barred  by 
the  statute  of  limitations.  Title  under  deed 
remained  in  trustees  until  amount  of  debt 
was  paid,  .and  to  reform  the  deed  was  to 
perfect  a  valuable  right.  Travelli  v.  Bow- 
man, 150  Cal.  587,  89  P.  347.  Equity  will  cor- 
rect a  deed  to  give  it  intended  effect.  Smyth 
V.  Wallace,  30  Ky.  L.  R.  1232,  100  S.  W.  1186. 
See,  also.  Reformation  of  Instruments,  8  C. 
L.    1J08. 

87.  Jurisdiction  of  the  court  to  cancel  a 
deed  is  a  matter  of  sound  discretion  in  a 
court  of  equity  to  be  assumed  or  refused 
according  to  its  own  ideas  of  what 
is  reasonable  and  right.  Mosier  v.  Walter, 
17  Okl.  305,  87  P.  877.  Equity  may  can- 
cel a  negotiable  note  obtained  by  fraud. 
Sipola  V.  Winship  [N.  H]  66  A.  962.  Inade- 
quacy of  consideration  will  not  warrant  the 
cancellation  of  a  contract  in  equity,  but, 
if  combined  witli  such  a  degree  of  mental 
weakness  as  to  justify  tlie  inference  that  ad- 
vantage had  been  taken  of  such  weakness, 
such  an  inference  is  sufficient  to  warrant 
equitable  interference.  Allen's  Adm'rs  v. 
Allen's  Adm'rs.,  79  Vt.  173.  64  A.  1110.  Evi- 
dence showing  mental  incapacity  on  the 
part  of  the  grantor,  and  undue  influence  ex- 
ercised upon  him,  warranted  a  setting  aside 

of  certain  deeds.  Id.  Cancellation  of  a 
contract  substituted  for  the  original  con- 
tract by  fraud.  Robertson  v.  Covenant  Mut. 
Life  Ins.  Co.,  123  Mo.  App.  238,  100  S.  W.  686. 
Note  and  mortgage.  Leieh  v.  Citizens  Sav. 
Bk.  [Ky.]  102  S.  W.  233.  Equity  jurisdiction 
to  cancel  an  instrument  does  not  depend 
upon  the  inadequacy  of  tlie  remedy  at  law, 
but  is  a  matter  of  sound  discretion  in  a 
court  of  equity.  Mosier  v.  Walter,  17  Okl. 
305,  87  P.  877.  TVhere  from  the  evidence  it 
appears  that  a  bill  is  brouglit  in  equity  for 
rescission  for  the  purpose  only  of  forcing 
a  good  settlement,  equity  will  not  grant  a 
decree.  Old  Colony  Zinc  &  Smelting  Co.  v. 
Garrick  [C.  C.  A.]  153  F.  173.  See,  also, 
Cancellation    of   Instruments,    9    C.    L     454. 

88.  A  creditor's  bill  filed  by  an  assignee 
of  a  judgment  for  $2,500  is  not  demurrable 
for  want  of  equity  as  a  mere  speculative 
venture  because  the  assignment  recited  the 
consideration  to  be  $15  and  other  sufficient 
and  valuable  consideration.  Jahn  v.  Cham- 
pagne Lumber  Co,  147  P.  631.  Where  the 
property  of  a  judgment  debtor  is  so  in- 
cumbered with  liens  that,  although  the  judg- 
ment is  a  lien  thereon  under  the  law  of  the 
state,  such  lien  cannot  be  effectively  en- 
forced by  execution,  the  creditor  may  main- 
tain a  bill  in  equity  for  the  adjustment  of 
the  rights  and  priorities  of  the  several  lien 
holders.  HuK  v.  Bidwell  [C.  C.  A.]  151  F. 
563. 

89.  Harris  v.  Remmel  [Ark.]  102  S.  W. 
716.  A  court  of  equity  is  justified  in  taking 
jurisdiction  where  tlie  facts  are  not  disputed 
hut  only  a  question  of  law  on  the  construc- 
tion of  a  writing  which  involved  complain- 
ant's right  to  an  account.  Gallagher  v. 
Hicks,    216   Pa.    243,    65   A.    623.      A   court    of 


equity  has  jurisdiction  over  the  accounts  of 
guardians.  Stevenson  v.  Markley  [N.  J.  Eq.] 
66  A.  185.  Accounting  between  owners  in 
common  of  water  rights  where  one  uses 
more  than  his  share.  Roberts  v.  Claremont 
R.  &  Lighting  Co.  [N.  H.]  66  A.  485.  Ac- 
counting of  a  cotenant's  interest  in  gold 
dust  extracted  from  a  mine.  Bettering  v. 
Nordstrom  [C.  C.  A.]  148  F.  81.  The  cir- 
cuit court  of  the  United  States  sitting  in 
equity  has  no  jurisdiction  of  a  bill  for  an 
accounting  between  an  insured  under  a 
tontine  policy  and  the  insurer.  Peters  v. 
Equitable  Life  Assur.  Soc,  149  F.  290.  Ac- 
counting by  a  president  of  a  company  into 
whose  custody  or  under  whose  control,  as 
president  and  trustee,  property  of  the  com- 
pany came  and  was  witiidrawn  from  the 
company  by  him  or  witli  his  consent  and 
disbursed  without  authority  and  for  unlaw- 
ful purposes.  Mutual  Life  Ins.  Co.  v.  Mc- 
Curdy.  US  App.  Div.  822,  103  N.  Y.  S.  840. 
Accounting  between  agent  to  collect  rents 
and  principal.  Quirk  v.  Quirk,  155  F.  199. 
A  court  of  equity  will  review  settlements 
of  accounts  made  in  tlie  orplian's  courts  for 
fraud  or  mistake.  Van  Dyke  v.  Van  Dyke 
[N.  J.  Eq.]  65  A.  215.  Equity  will  set  aside 
a  guardian's  account  obtained  in  a  court  of 
law  by  misconduct.  Scoville  v.  Brock.  79  Vt. 
449,  65  A.  577.  See,  also.  Creditors'  Suit,  9 
C.  L.   849 

90.  Against  nuisances.  Inhabitants  of 
Houlton  V.  Titcomb  [Me.]  66  A.  733. 
Crematory  and  fertilizer  plant.  Laird  v. 
Atlantic  Coast  Sanitary  Co.  [N.  J.  Eq  ]  67  A. 
387.  Injunction  to  restrain  violation  of 
building  restrictions  Barton  v.  Slifer  [N.  J. 
Eq.]  66  A.  899.  Injunction  against  boycot- 
ting. Jonas  Glass  Co.  v.  Glass  Bottle  Blow- 
ers Ass'n  [N.  J.  Eq.]  66  A.  953.  Injunction 
against  picketing.  Id.  Enjoin  breach  of  trust. 
Vulcan  Detinning  Co.  v.  American  Can  Co. 
[N.  J.  Err.  &  App]  67  A.  339.  Enjoin  con- 
spiracy to  suppress  competition.  Spauld- 
ing  V.  Evenson,  149  F.  913;  Evenson  v. 
Spaulding  [C.  C.  A.]  150  F.  517.  Will  re- 
strain ticket  scalpers  from  dealing  in  cut 
rate,  nontransferable  tickets  issued  and  to 
be  issued.  Pennsylvania  Co.  v.  Bay,  150  F. 
770.  Restrain  combination  to  suppress  com- 
petition. Dunbar  v.  American  Tel.  &  T.  Co., 
224  111.  9,  79  N.  E.  423.  Enjoin  use  of  trade 
name.  Giragosian  v.  Chutjian  [Mass.]  80  N. 
E.  647.  Enjoin  action  at  law.  Benziger  v. 
Steinhauser,  154  F.  151.  Enjoin  obstruction 
of  highway.  Nelson  v.  Randolph,  222  111. 
531,  78  N.  E.  914.  Enjoin  trespass  when  it 
threatens  destruction  or  irreparable  injury. 
Hume  V.  Burns  [Or.]  90  P.  1009;  Bledsoe  v. 
Robinett,  105  Va.  723,  54  S.  E.  861.  In- 
junction to  hold  in  statu  quo  a  deed  deliv- 
ered in  escrow  where  grantor  has  withdrawn 
the  deed  and  attempted  a  transfer  to  a  third 
party.  Wilkins  v.  Somerville  [Vt.]  66  A. 
893      See,  also,  Injunction,   8  C.  L.   279. 

91.  Asher  v.  Uhl,  29  Ky.  L.  R.,  396,  93  S. 
W.  29.  A  suit  to  redeem  real  estate  from 
an  admitted  tax  lien  is  not  one  to  quiet  title 
or  remove  a  cloud  within  the  rule  of  the 
Federal  courts  that  equity  is  without  juris- 
diction of  such  suits  against  a  defendant  in 
possession.  Klenk  v.  Byrne,  143  F.  1008. 
May     maintain     bill     to     quiet     title     where 
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classification  niav  l)e  based  ii])on  the  snbject-niatters  in  connection  with  wliich  equi- 
table relief  may  be  invoked,  such  as  relations  of  confidence,"-  and  trust,'-'-''  contracts  "-^ 
and  rights  arising  out  of  contract  but  not  resting  on  privity  of  contract,"^  constitu- 
tional rights,-"*  corporations'*'  and  corporate  stock  and  stockholders,"^  estates  of  de- 


premises  sold  to  one  who  will  not  accept 
title  by  reason  of  adverse  claim  of  defend- 
ant. Heffcnstall  v.  Leng-.  217  Pa.  491,  66  A. 
991.  In  a  bill  to  quiet  title,  it  is  necessary 
to  allege  actual  or  constructive  possession 
in  the  complainant.  Merritt  v.  Alabama 
Pyrites  Co.,  145  Ala.  252,  40  So.  1028.  Equity 
will  prevent  the  execution  of  a  deed  on  the 
ground  that  it  will  cloud  the  plaintiff's  title. 
Tax  deed  to  the  state  containing-  a  descrip- 
tion legally  sufficient  to  charge  property 
with  delinquent  taxes.  San  Diego  Realty 
Co.  V.  Cornell,  150  Cal.  637,  89  P.  603.  See, 
Quieting  Title,   8  C.  L.   1570. 

92.  An  unfair  feature  of  a  family  ar- 
rangement may  be  set  aside  without  de- 
stroying the  entire  settlement.  No  provi- 
sion for  the  support  of  one  not  capable  of 
understanding  the  arrangement  should  he 
survive  others.  Nichols  v.  Nichols,  79  Conn. 
644,  66  A.  161.  Equity  will  enforce  contracts 
the  consideration  for  which  is  a  termina- 
tion of  family  controversies.  Belt  v.  La- 
zenby,    126    Ga.    767,    56    S.    E.    81. 

93.  Every  cestui  qui  trust  is  entitled  to 
the  aid  of  a  court  of  equity  to  avail  him- 
self of  the  benefit  of  the  trust,  and  the  for- 
bearance of  the  trustee  may  not  prejudice 
him.  Bill  to  enforce  a  trust  created  by  the 
deposit  of  bonds  for  the  benefit  of  claimants 
against  the  depositors.  Morrill  v.  American 
Reserve  Bond  Co.,  151  F.  305.  Evidence  in- 
sufficient to  show  that  land  purchased  with 
money  of  a  husband  and  standing  in  the 
name  of  the  wife  was  held  in  trust,  and  not 
an  absolute  gift.  Lipp  v.  Fielder  [N.  J.  Err. 
&  App.]  66  A.  189.  Beneficiary  of  a  benefit 
policy  who  agrees  with  the  insured  to  hold 
part  of  the  funds  for  another  is  a  trustee 
for  such  other.  Clark  v.  Callahan  [Md.]  66 
A.  618;  Coyne  v.  Supreme  Conclave  of  Im- 
proved Order  of  Heptasophs  [Md.]  66  A  704. 
Courts  of  equity  do  not  have  original  .iuris- 
dictlon  of  all  trusts.  Clark  v.  Peck's  Ex'rs  , 
79  Vt.  275,  65  A.  14.  Where  a  deed  is  de- 
livered in  escrow,  the  grantor  is  as  to  the 
land  a  trustee  for  the  grantee  and  the 
grantee  as  to  the  money  a  trustee  for  the 
grantor,  and  one  who  takes  title  from  the 
grantor  subsequently  with  notice  stands  in 
the  same  equity  as  his  grantor,  and  will 
be  compelled  to  perform  the  contract  by  a 
conveyance  of  the  land.  Wilkins  v.  Somer- 
ville  [Vt.]  66  A.  893.  Where  a  director  of 
a  company  operating  under  a  secret  trade 
formula  holds  a  written  copy  of  the  formula 
in  trust,  severs  his  connection  witla  the  com- 
pany, and  starts  a  competing  company,  us- 
ing sucli  formula,  his  act  is  a  breach  of 
trust  which  eciuity  will  enjoin.  VuUan  De- 
tinning  Co.  V.  American  Can  Co.  [N  J.  Err. 
&  App.]  67  A.  339.  A  joint  stockholder  is 
entitled  to  an  accounting  wliei-e  upon  the 
death  of  one  member  certain  members  oper- 
ate the  property  under  a  declaration  of 
trust  and  the  trustees  fail  to  divide  the 
profits.  Taber  v.  Breck.  192  Mass.  355,  78 
N.  E.  472.  Evidence  held  to  establish  a  mere 
loan,  and  not  a  voluntary  ti'ust.  McKee  -v. 
Allen,  204  Mo    655,  103  S.  W.  76. 


9-i.  As  to  specific  performance,  cancella- 
tion, etc.,  of  contracts,  see  supra,  in  this 
section.  Equity  will  enforce  negative  cove- 
nants in  a  contract.  Agreement  to  sell  com- 
plainant's beer  exclusively.  Feigenspan  v. 
Nizolek  [N.  J.  Eq.]  65  A.  703.  Equity  will 
take  cognizance  of  and  enforce  a  valid  con- 
tract for  the  testamentary  disposition  of 
the  estate  of  a  decedent.  Belt  v.  Lazenby, 
126    Ga.    767,    56    S     E.    81. 

95.  Assignee  of  a  part  interest  of  a  cestui 
qui  trust  may  maintain  a  suit  witliout  the 
consent  of  the  assignor  to  enforce  an  execu- 
tion of  the  trust.  Rogers  v.  Penobscot  Min. 
Co.    [C.  C.  A.]    154  F.   606 

96.  Where  penal  ordinances  injuriously 
affect  existing  property  rights,  tlieir  legal- 
ity or  constitutionality  may  be  inquired  into 
by  a  court  of  equity,  and  their  execution  in 
a  proper  case  enjoined.  Ordinance  exclud- 
ing the  erection  of  baseball  parks  within 
certain  limits.  New  Orleans  Baseball  & 
Amusement  Co.  v.  New  Orleans,  118  La. 
228,  42  So.  784.  Federal  courts  have  equity 
jurisdiction  to  determine  the  constitution- 
ality of  state  statute.  Passenger  rate  law. 
St.   Louis,   etc.,   R.   Co.   v.   Hadley,    155   F.   220. 

97.  Courts  of  equity  have  jurisdiction  of 
causes  brought  to  enforce  director's  liabil- 
ity. Bill  by  receivers  again.«5t  directors 
Murphy  v.  Penniman  FMd.l  66  A.  282.  An 
allegation  that  a  director  is  liable  for  ille- 
gal loans  because  of  his  failure  to  attend 
a  meeting  at  which  such  loan  is  made  is  de- 
murrable. Id.  Where  negotiable  bonds 
were  procured  to  be  issued  by  fraud,  the 
corporation  may  maintain  a  suit  in  equity 
against  holders  with  notice  for  cancellation 
and  to  enjoin  their  transfer.  Control  of  cor- 
poration obtained,  and  bond  issued  for  pur- 
pose of  buying  up  stock  held  by  parties  get- 
ting the  control,  at  an  inflated  value  Pere 
Marquette  R.  Co.  v.  Bradford.  149  F.  492. 
If  a  director  violates  the  duties  which  he 
owes  to  the  corporation,  courts  of  equity 
will  intervene.  New  York  Automobile  Co.  v. 
Franklin,  49  Misc.  8,  97  N.  Y.  S.  781.  A  cor- 
poration or,  upon  its  refusal,  a,  stockholder 
may  maintain  a  bill  to  restrain  directors 
from  conspiring  to  increase  the  capital 
stock  in  an  illegal  and  improper  manner 
for  their  personal  aggrandizement.  Searles 
v.  Gebbie,   115  App.  Div.  778,   101  N.  Y.   S.  199. 

9S.  Stockholders  may  bring  a  bill  in  tlie 
Federal  courts  to  enjoin  the  corporation 
from  complying  with  an  unconstitutional 
statute  where  after  request  the  directors 
refuse  to  not  comply  with  sucli  statute. 
Perkins  v.  Northern  Pac.  R.  Co.  155  F.  445. 
Where  contracts  made  by  directors  are  void- 
able, in  the  absence  of  any  conspiracy  or 
actual  fraud,  thede  is  no  ground  upon  which 
e(iuity  could  entertain  a  suit  by  a  stock- 
holder to  recover  a  money  judgment  against 
directors  or  other  party  to  the  contract. 
Godfrey  v.  McConnell,  151  F.  783.  Every 
lawful  owner  of  stock  has  a  right  to  say 
that  others  assuming  to  vote  shares  of 
stock  which  tliey  liave  no  legal  riglit  to 
vote   shall   be   restrained.      Dunbar  v.   Ameri- 
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can  Tel.  &  T.  Co.,  224  111.  9,  79  N.  E  423. 
Stockholder  has  right  to  restrain  fraudu- 
lent act.s  against  the  corporation,  such  as 
an  attempt  to  acquire  control  by  a  competi- 
tor to  stifle  competition.  Id.  Stockholder 
against  corporation  to  prevent  carrying  out 
of  a  contract.  Mitchell  v.  United  Box  Board 
&  Paper  Co.  [N.  J.  Eq.]  66  A.  938.  Where  a 
stockholder  was  formerly  a  director  and 
knew  of  the  practice  of  the  directors  of  ex- 
changing notes  with  another  corporation,  he 
is  estopped  from  subsequently  bringing  suit 
to  recover  losses  due  to  such  practice. 
Davenport  v.  Crowell,  79  Vt.  419,  65  A.  557. 
Equity  will  protect  minority  stockholders 
against  an  unlawful  adjournment  for  the 
purpose  of  preventing  them  tmm  electing 
a  director  by  cumulating  their  stock  vote. 
West  Side  Hospital  v.  Steele,  124  111.  App. 
534. 

09.  Ewing  V.  Lamphere,  147  Mich.  659, 
14  Det.  Leg.  N.  28,  111  N.  W.  187;  Rensford 
V.  Magnus  &  Co.  [Ala.]  43  So.  853.  Equity 
has  jurisdiction  to  settle  estates  devised  by 
wills.  St.  John  V.  St.  John  [Ala.]  43  So.  580. 
Equity  will  take  cognizance  of  and  enforce  a 
valid  contract  for  the  testamentary  disposi- 
tion of  the  estate  of  a  decedent.  Belt  v. 
Lazenby,  126  Ga.  767,  56  S.  E.  81.  A  debt 
due  an  administrator  from  a  firm  of  which 
he  is  a  member  is  collectible  only  in  equity. 
Strother's  Adm'x  v.  Strother,  106  Va.  420,  56 
9.  E.  170. 

1.  Shaw  V.  Ward  [Wis.]  Ill  N.  W.  671. 
One  petitioning  for  paving  of  a  street  is  not 
estopped  to  enjoin  proceedings  where  a 
change  of  grade  is  contemplated  for  which 
she  has  received  no  damages.  Town  of 
New  Decatur  v.   Smith    [Ala. J    41   So.    102S. 

2.  The  rule  that  courts  of  equity  will  not 
enforce  forfeitures  is  not  absolute,  and  in 
cases  otherwise  properly  cognizable  in 
equity  a  forfeiture  will  be  enforced  when 
that  is  more  consonant  with  the  principles 
of  right,  justice,  and  morality  than  to  with- 
hold equitable  relief.  Forfeiture  of  lease 
for  breach  of  covenant.  Lindeke  v.  Asso- 
ciates Realty  Co.  [C.  C.  A.]  146  P.  630. 
Courts  have  no  right  to  disregard  any  pro- 
visions of  a  contract  or  to  save  rights  that 
are  lost  thereunder  through  the  act  of  the 
party  seeking  relief,  unless  it  is  made  to 
appear  inequitable  or  unconscionable  to  do 
or  not  to  do  so.  Failure  to  renew  option  on 
lease.  Furniture  &  Carpet  Installment 
House  v.  Berets  [Utah!  91  P.  279.  Equity 
will  enforce  forfeitures  of  mere  opportuni- 
ties where  no  property  rights  are  lost. 
Failure  to  take  up  option  to  renew  lease. 
Id.  Equity  will  grant  relief,  where  valuable 
rights  will  be  forfeited  according  to  the 
provisions  of  a  contract,  if  reasonable  com- 
pensation is  made.  Clause  that  vendee 
should  forfeit  title  to  land  if  failed  to  pay 
vendor  interest  and  taxes.  Mead  v.  Morse 
[Mass.]  80  N.  E.  513.  Contract  permitting 
defendant  to  cut  and  remove  timber.  Time 
for  removal  expired  and  there  was  an  oral 
agreement  for  more  time  if  the  defendant 
paid  taxes  which  he  did.  Timber  was  not 
all  removed  and  plaintiff  sought  to  enjoin 
removal.      Wallace    v.    Kelly,    148    Mich.    336, 
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14  Det.  Leg.  N.  230,  111  N.  W.  1049.  B.  &  C. 
Comp.  §  4946,  authorized  an  action  to  de- 
clare a  lease  of  a  county  road  forfeited. 
Tillamook  County  v.  Wilson  River  Road  Co. 
[Or.]    89  P.   958. 

3.  Suit  by  judgment  creditor  to  set  aside 
conveyance  to  wife  as  fraudulent.  Farr 
v.  Hauenstein  [N.  J.  Err.  &  App.]  67  A.  877. 
Evidence  sufficient  to  sustain  a  decree  In 
equity  setting  aside  a  conveyance  of  real 
estate  as  fraudulent.  McCauley  v.  Shockey 
[Md.]    66   A.    625. 

4.  Enjoin  obstruction  of  highway.  Nel- 
son V.  Randolph,  222  111.  531,  78  N.  E.  914. 
Abuttor  may  enjoin  construction  of  street 
railway.  Spalding  v^  Macomb  &  W.  I  R 
Co.,  225  111.  585,  80  N.  E.  327.  Violation  of 
contract  between  city  and  street  railway 
company  permitting  the  use  of  the  city's 
streets  by  the  company.  Asbury  Park  &  S. 
G.  R.  Co.  v.  Neptune  Committee  Tp.  [N.  J. 
Eq.]  67  A.  790.  Equity  will  enjoin  a  munici- 
pality from  ordering  the  removal  of  tracks 
laid  by  a  street  railway  under  authority 
of  a  municipal  ordinance  granting  that 
right.  Id.  Equity  will  not  intervene  to 
restrain  the  use  of  streets  by  the  defendant 
where    the    complainant's    right    to   occupy   is 

j  being    contested    by    the    city.      Tacoma    R. 
&  Power  Co.  v.  Pacific  Trac.  Co.,   155   F.  259. 
Contract    to     lay     tracks     between     turnpike 
company    and    street    railway    will    be    spe- 
cifically   enforced    as    to    location    by    an    in- 
junction.  Chester  &  Darby   Telford  Road  Co. 
V.  Chester  D.  &  P.  R.  Co.,  217  Pa.  272,  66  A. 
358. 
j      5.     A  contract  between   husband  and  wife 
with   reference   to   the   wife's   separate   prop- 
[  erty  can   be  enforced  against  him   by   her  irt 
!  equity     when     properly     established.       Wife 
I  furnished    money    to    husband    for    purchase 
j  of  land,   title   to  be  in   her.     Title  was   taken 
in    husband's    name   and    upon    his    death    she 
I  brought    a    bill    against    the    children    to    es- 
tablish her  right  to  funds.     Cross  v.  Iler,  103 
Md.   592,   64  A.   33.     Equity  has  exclusive  ju- 
risdiction of  contracts  entered   into    between^ 
husband  and  wife   because  of  their  incapac- 
ity   at    law    to    contract    together.      Separa- 
tion   agreement.      Buttlar    v.    Buttlar    [N.    J. 
Eq.]    65  A.   485. 

6.  Conspi^racy  to  suppress  competition' 
will  be  enjoined.  Dunbar  v.  American  Tel 
&  T.  Co.,  224  111.  9,  79  N.  E.  423;  Spauldingr 
V.  Evenson,  149  F.  913;  Evenson  v  Spauld- 
ing  [C.  C.  A  ]  150  F.  517.  Enjoin  ticket 
scalping.  Pennsylvania  Co.  v.  Bay,  150  F. 
770.  Use  of  trade  name.  Giragosian  v. 
Chutjian  [Mass.]  80  N.  E.  647.  A  bill  to 
restrain  the  use  of  patented  articles  except 
under  the  terms  of  a  license  is  maintain- 
able in  a  Federal  court  of  equity,  irrespec- 
tive of  the  validity  of  the  contract  to 
license.  Indian  Mfg.  Co'  v.  Case  Threshing 
Mach.  Co.  [C.  C.  A.]  154  F.  365.  Enjoin  un- 
fair competition  in  foreign  countries. 
Vacuum  Oil  Co.  v.  Eagle  Oil  fJo.,  154  F.  867. 
Equity  will  enjoin  an  intentional  taking 
away  from  a  plaintiff  of  his  contractual 
rights.  Defendant  sought  to  have  an  ex- 
position company  break  its  contract  with 
plaintiff  to  be  its  sole  New  Enerland  agent 
to   secure   patronage.      Beekman   v.   Mai.sters 
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[Mass.]  80  N.  E.  817.  Will  restrain  use  of  a 
trade  name  which  misleads  the  public 
Eureka  Fire  Hose  Co.  v.  Eureka  Rubber 
Mfg.  Co.  [N.  J.  Eq.]   65  A.  870. 

7.  May  prevent  the  use  of  a  judgment 
procured  by  fraud  as  a  defense.  Scoville  v. 
Brock,  79  Vt.  449,  65  A.  577.  Equity  will 
enjoin  the  collection  of  a  judgment  whicli 
in  justice  and  good  conscience  should  not 
be  collected.  Brown  v.  Pegram,  149  F.  515. 
That  decrees  probating  wills  are  not  subject 
to  review  in  equity  for  fraud  or  mistake, 
and  that  this  is  an  exception  to  the  gen- 
eral rule,  see  Bacon  v.  Bacon,  150  Cal.  477, 
89  P.  317.  Enjoin  enforcement  of  judgment 
obtained  by  fraud.  Ewing  v.  Lamphere, 
147  Mich.  659,  14  Det.  Leg.  N.  28,  111  N.  "W. 
187.  Notice  of  hearing  not  given  defendant 
as  agreed.  Steyermark  v.  Landau,  121  Mo. 
App.  402,  99  S.  W.  41.  Bill  to  set  aside 
guardian's  account.  Scoville  v.  Brock,  79 
Vt.  449,  65  A.  577.  Equity  will  set  aside 
judgments  obtained  without  jurisdiction. 
Barron  v.  Feist,  51  Misc.  589,  101  N  Y.  S.  72. 
Equity  has  power  to  stay  and  prohibit  tlie 
•enforcement  of  a  legal  judgment,  even  one 
regularly  rendered  by  a  court  of  general 
jurisdiction,  when  the  Inequity  of  enforc- 
ing it  is  made  to  appear.  Clark  v.  Chase, 
101  Me.  270,  64  A.  493.  The  remedial  powers 
of  a  court  of  equity  may  be  exercised  as 
well  after  a  judgment  in  an  action  at  law 
as  before.  If  it  should  transpire  that  equi- 
table rights  do  exist  which  the  court  at  law 
is  unable  to  enforce  by  reason  of  their  lim- 
itations, the  remedial  powers  of  this  court 
may  be  extended  to  such  conditions  as  well 
after  as  before  judgment.  Continental  Com- 
pressed Air  Co.  V.  Franklyn.  [N.  J.  Bq.l  66 
A.  897.  Equity  will  assume  jurisidiction 
where  It  appears  that  a  judgment  was  ob- 
tained by  perjured  testimony  and  tliat  it 
was  impossible  to  prove  it  at  the  trial,  and 
•will  restrain  the  operation  of  the  Judgment. 
Sargent  Co.  v.  Baublis,  12'7  111.  App.  631. 
Equity  will  relieve  against  judgments  and 
grant  a  new  trial  resting  upon  fraud  where 
the  party  seeking  relief  is  free  from  negli- 
gence and  the  prevailing  party  has  secured 
an  illegal  and  inconscionable  advantage. 
Id. 

8.  Equity  has  jurisdiction  to  establish 
a  lost  deed.  "White  v.  Smith  [N.  J.  Eq.] 
65   A.   1017. 

9.  Alabama  Great  So.  R.  Co.  v.  Prouty 
[Ala.]  43  So.  352.  A  court  of  equity  at  com- 
mon law  has  jurisdiction  to  restrain  nuisan- 
ces (Inhabitants  of  Houlton  v.  Titcomb 
[Me.]  66  A.  733),  and  has  specific  jurisdic^ 
tion  in  some  states  by  statute  [Rev.  St.  c.  79, 
§  6,  par.  5]  (Id.)  May  enjoin  operation  of 
a  crematory  and  fertilizer  plant  the  opera- 
tion of  wliich  amounts  to  a  nuisance.  Laird 
V.  Atlantic  Coast  Sanitary  Co.  [N.  J.  Eq.] 
67  A.  387.  Equity  does  not  always  as  a 
matter  of  course  afford  relief  by  way  of 
injunction  in  cases  of  nuisance  where  a 
right  of  action  exists.  Royce  v.  Carpenter 
[Vt.]  66  A.  888.  Equitable  jurisdiction  re- 
garding private  nuisances  is  based  upon  the 
ground  of  restraining  irreparable  mischief. 
Backing  up  of  water  owing  to  maintenance 
of  a  dam  (Id.),  or  of  preventing  vexatious 
litigation  (Id.),  or  a  multiplicity  of  suits 
(Id.);   but   to   justify   the    interposition   of   a 


court  of  equity  there  must  be  such  an  in- 
jury as  from  its  nature  is  not  susceptible  of 
being  adequately  compensated  by  damages  at 
law  (Id.),  or  such  as  from  its  continuance  or 
permanent  mischief  must  occasion  a  con- 
stantly recurring  grievance  which  cannot  be 
otherwise  prevented  but  by  an  injunction 
(Id.).  Action  resulting  in  permanent  in- 
jury to  neighbor  will  be  restrained.  Des- 
berger  v.  University  Heights  Realty  &  De- 
velopment Co.    [Mo.  App.]    102  S.  W.  10€0. 

10.  Equity  has  jurisdiction  over  suits  for 
partition  between  tenants  in  common. 
§  5770,  Kirby's  Digest.  Lester  v.  Kirtley 
[Ark.]    104   S.  W.   213. 

11.  Equity  may  appoint  a  receiver 
against  the  legal  title  in  a  strong  case  of 
fraud  combined  witli  danger  to  the  prop- 
erty. Horner  v.  Bell  [Md.]  66  A.  39.  Ap- 
pointment of  receivers  of  corporations  for 
the  protection  of  stockholders  and  credit- 
ors. Culver  Lumber  Co.  v.  Culver  [Ark.] 
99    S.    W.    391. 

12.  Royce  v.  Carpenter  [Vt.]  66  A.  888; 
Marsden  v.  "White  [N.  J.  Err.  &  App  ]  65  A. 
181. 

13.  Court  of  equity  has  no  jurisdiction 
to  construe  a  will.  Clark  v.  Peck's  Ex'rs., 
79  Vt.  275,  65  A.  14.  A  party  cannot  come 
into  a  court  of  equity  for  the  mere  pur- 
pose of  obtaining  a  judicial  construction  of 
the  provisions  of  a  will  where  there  is 
only  a  legal  estate  and  no  trust  Gillen  v. 
Hadley  [N.  J.  Eq.]  66  A.  1087.  Where  a  bill 
in  equity  prays  for  the  determination  of 
the  title  to  real  estate  under  provisions  of  a 
will,  and  also  for  an  accounting  by  trustees, 
the  bill  makes  a  case  witlain  the  jurisdic- 
tion of  the  court  independent  of  the  title  to 
real  estate.  Id.  That  decrees  probating 
wills  are  not  subject  to  review  in  equity 
for  fraud  or  mistake,  and  that  this  is  an  ex- 
ception to  the  general  rule,  see  Bacon  v. 
Bacon,  150  Cal.  477,  89  P.  317.  Equity  has 
jurisdiction  to  settle  estates  devised  by 
will.  St.  John  v.  St.  John  [Ala]  43  So. 
580.  Under  N.  J.  Chancery  Act  1907,  §  79 
(P.  L.  1902,  p.  537),  in  an  action  in  chancery 
If  a  question  arises  as  to  the  validity  of 
a  devise,  and  the  reading  of  the  clause  in 
question  does  not  settle  the  matter,  the 
court  may  hold  the  bill  until  an  action  at 
law  is  brought  to  establish  the  title,  or  it 
may  refer  the  question  to  a  court  of  law  for 
an  opinion.  Gillen  v.  Hadley  [N.  J.  Eq.] 
66   A.    1087. 

14.  Where  a  fraudulent  sale  has  been 
made  by  a  trustee,  the  beneficiary  may  pur- 
sue the  proceeds  without  attempting  to  dis- 
turb the  transfers.  Nichols  v.  Nichols,  79 
Conn.  644,  66  A.  161.  Equity  will  avoid  a 
contract  or  sale  where  there  has  been  a  ma- 
terial misrepresentation  which  was  an  in- 
ducement to  contract,  deceived  the  vendee, 
and  caused  damage.  Farwell  v.  Colonial 
Trust  Co.  [C.  C.  A.]  147  F.  480.  To  re- 
scind for  fraud,  one  must  act  promptly  or  ho 
waives  his  right.  Purchase  of  mines.  Rich- 
ardson V.  Lowe  [C.  C.  A.]  149  F.  625.  A 
complaint  which  alleges  that  an  old  woman 
was  fraudulently  induced  by  her  son-in-law, 
a  lawyer,  and  a  probate  judge  to  repudiate 
hor  husband's  will  and  take  under  tlie  law 
states  a  cause  of  action  entitling  her  to 
avoid    her    election.      Wliitest'll'  v.    Stricklev, 
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of  equity  jurisdiction  concurrent,  however,  with  that  of  law.  Xew  Jersey  equity  courts 
have  a  general  jurisdiction  in  cases  of  fraud  as  well  where  there  is  a  plain,  adequate, 
and  complete  remedy  at  law  as  in  other  cases.^«  The  courts  may  interfere  to  prevent 
a  wrong  of  a  repeated  and  continuing  character  "  or  which  occasions  damages  which 
are  estimable  only  by  conjecture  and  not  by  an  accurate  standard.^^  Equity  has 
power  to  declare  deeds  absolute  on  their  faces  to  be  mortgages.^^  A  bill  in  equity 
cannot  ordinarily  be  sustained  for  the  mere  violation  of  a  municipal  ordinance  -"  un- 
less it  would  amount  to  a  nuisance  if  done.-^  Equity  will  sustain  a  bill  to  deter- 
mine the  ownership  of  a  fund  for  the  payment  of  damages  to  land  where  the  findings 
of  the  board  of  assessors  allowing  damages  is  not  reviewable."  Equity  has  no 
power  to  control  the  exercise  of  legislative  functions.-^ 

§  3.  Laches  and  acquiescence.^^ — Independently  of  the  statute  of  limitations, 
courts  of  equity  have  inherent  power  to  refuse  relief  after  undue  and  inexcusable 
delay. -^  Such  delay  is  called  laches  and  wijl  bar  equitable  relief.-^  Laches  is  a 
question  of  fact  to  be  determined  by  the  circumstances  of  each  case.-'    It  will  be  used 


167  Ind.  602,  78  N.  E.  845.  Equity  jurisdic- 
tion does  not  exten'd  to  false  representa- 
tions as  to  character  and  quality  of  prop- 
erty, nor  the  title  thereto,  which  involve  no 
breach  of  trust  or  contract.  Aberthaw 
Const.  Co.  V.  Ransome,  192  Mass.  434,  78 
N.  E.  485. 

15.  Equity  will  relieve  aa-ainst  the  con- 
sequences of  inadvertence  and  mistake.  A 
lessee  for  a  term  of  ten  years,  with  an  op- 
tion to  rene'w  upon  six  months'  notice,  failed 
for  niiK'^pen  days  to  give  such  notice,  being 
abroad  and  unable  to  return  earlier.  The 
lessor  suffered  no  damage  by  delay  and  the 
lessee  had  built  up  a  big  business.  Equity 
would  relieve.  Doepfner  v.  Bowers,  53  Misc. 
7,  102  N.  Y.  S.  920.  Reform  deeds  for  mis- 
takes. Graham  v.  Carnegie  Steel  Co  ,  217 
Pa.  34,  66  A.  103;  Martin  v.  Smith  [Me.]  65 
A.  257.  Judgments  obtained  by  mistake 
may  be  set  aside.  Bacon  v.  Bacon,  150  Cal. 
477.  89  P.  317.  A  decree  of  distribution  is 
subject  to  review  in  equity  upon  a  showing 
that  it  was  procured  by  fraud  or  mistake. 
Id.  A  judgment  may  be  set  aside  for  mis- 
take of  the  court  or  of  the  injured  party. 
The  amount  named  $10,000  in  a  will  mistaken 
for  $2,000.     Id. 

16.  Mazzolla  v.  Wilkie  [N".  J.  Eq.]  66  A. 
584. 

17.  Nittany  Valley  R.  Co.  v.  Empire  Steel 
&   Iron   Co.    [Pa.]    67   A    349. 

18.  Bill  to  enjoin  interference  with  oper- 
ation of  a  railroad  and  for  damages.  Nit- 
tany Valley  R.  Co.  v.  Empire  Steel  &  Iron 
Co.   [Pa.]   67  A.  349. 

19.  Davisson  v.  Smith,  60  "W.  Va.  413,  55 
S  E.  466.  Equity  will  declare  a  deed  a  mort- 
gage where  there  has  been  some  collateral 
agreement  for  a  defeasance.  Ferguson  v. 
Boyd    [Ind.]    81   N.   E.   71. 

20.  21.  Inhabitants  of  Houlton  v.  Tit- 
comb    [Me.]    66   A.   733. 

22.  Johnson  v.  Pettit,   105  N.  Y.   S.   730. 

23.  V\'ill  not  enjoin  submission  of  pro- 
posed constitutional  ainendments  to  the 
vote  of  the  people.  Walck  v.  Murray  [Okl.] 
91  P.  238;  Frantz  v.  Autry  [Okl.]   91  P.  193. 

24.  See   7   C.   L.   1347. 

25.  That  statutes  of  limitation  in  actions 
at  law  have  been  enacted  does  not  neces- 
sarily give  a  party  invoking  equity  the  full 
statutory   time   in  wliicii   to   do  so.     Ciark  v. 


Chase,  101  Me.  270,  64  A.  493.  In  an  action 
to  quiet  title  it  was  held  that  the  statute 
limiting  actions  to  a  period  of  thirty  years 
did  not  apply.  Haarstick  v.  Gabriel,  200 
Mo.  237.  98  S.  W.  760.  Where  a  married 
woman  and  not  subject  to  the  statute  of 
limitations  fails  to  assert  her  title  to  land 
but  watches  the  defendant  improve  the  same 
for  ten  years,  she  is  guilty  of  laches. 
Bucher   v.    Hohl,    199    Mo.    320.    97    S.    W.    922. 

26.  Ferguson  v.  Boyd  [Ind.]  81  N.  E.  71. 
Where  a  deed  to  secure  a  debt  was  not  re- 
corded and  no  attempt  made  to  assert  a  lien 
under  it  for  9  years,  and  meantime  other 
parties  had  secured  interests  therein,  equity 
will  not  aid.  Sturdivant  v.  Cook  [Ark.] 
98  S.  W.  964.  Stockholders  of  a  mining  cor- 
poration who  had  the  means  of  knowledge 
but  who  have  not  actually  investigated  the 
levying  of  an  assessment  must  act  promptly 
if  they  desire  to  arrest  the  consequences  of 
such  levy.  Jones  v.  Bonanza  Min.  &  Mill. 
Co.    [Utah]   91  P.   273. 

27.  Whether  a  court  will  sustain  a  de- 
murrer to  a  bill  on  the  allegation  of  laches 
is  a  matter  of  discretion.  Stevenson  v. 
Markley  [K.  J.  Eq.]  66  A.  185.  No  precise 
limit  of  time  can  be  defined  within  which  a 
bill  to  rescind  a  contract  for  fraud  should 
be  brought,  and  what  is  a  reasonable  time 
lies  within  the  discretion  of  the  court  to 
say  in  each  case.  Suit  to  rescind  lease 
seven  years  after  it  was  made  was  not 
barred.     Garrett  v.   Finch   [Va.]    57  S.  E.  604. 

Illa^trations.  Condnct       Amounting       to 

Laclies.  Accounting:  V^'here  wards  wait 
nine  years  after  the  coming  of  age  of  the 
youngest  and  until  the  guardian  is  dead  be- 
fore attempting  to  question  his  accounts. 
Clark  V.  Chase,  101  Me.  270,  64  A.  493. 
Where  a  person  negotiating  with  a  corpora- 
tion agreed  to  turn  over  to  it  the  model 
of  a  machine  if  he  were  made  manager  and 
later  it  was  turned  over  to  another  corpora- 
tion, the  first  mentioned  corporation  cannot, 
after  a  lapse  of  more  than  three  years, 
maintain  an  action  for  an  accounting  for 
profits  earned  by  use  of  the  model.  New 
York  Automobile  Co.  v.  Franklin,  49  Misc.  8, 
97  N.  Y.  S.  781. 

Cotenants:  Where  a  tenant  redeems  from 
a  mortgage  sale,  two  years  is  a  reasonable 
time    for    the    exercise    by    his    cotenants    of 
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their  right  to  elect  to  contribute  and  rein- 
state their  title,  and  if  they  do  not  attempt 
to  do  so  for  ten  years  they  are  barred  by 
laches.      Savage   v.   Bradley    [Ala  ]    43    So.   20. 

Frandulent  conveyance:  Where  a  judg- 
ment creditor  of  a  husband  failed  to  flle  a 
bill  to  set  aside  a  conveyance  to  his  wife  for 
thirteen  years.  Farr  v.  Hauenstein  [N.  J. 
Err.  &  App.]  67  A.  377. 

Estates  of  decedents:  Where  complainants 
as  heirs  knew  at  the  time  of  a  sale  of  realty 
that  one  of  the  executors  furnished  nearly 
half  the  purchase  price  but  take  no  steps 
for  four  years  towards  ascertaining  the 
facts  but  allow  the  purchaser  to  remain 
in  possession.  Brinkerhoff  v.  Brinkerhoff, 
226  111.  550,  80  N.  E.  1056.  Devise  to  wife  for 
life  remainder  to  nephew.  The  wife  made 
no  claim  of  dower  and  after  her  death  the 
nephew  entered  possession.  None  of  the 
heirs  for  thirteen  years  claimed  any  int^est 
in  the  property  which  changed  hands  several 
times  without  any  notice  of  any  claims 
and  increased  In  value.  One  purchasing  the 
claim  of  the  heirs.  Warner  v.  Hamill 
[Iowa]  111  N.  W.  939.  Where  a  testator 
died  in  1894  and  his  widow  in  1900  and  his 
will  was  not  offered  for  probate  until  1906, 
a  claim  for  support  of  the  widow  by  one 
of  the  executors.  Lester  v.  Kirtley  [Ark.] 
104  S.  W.  213.  Nine  years'  delay  by  adult 
heirs  to  have  administrator  appointed  to  try 
priority  between  vendor's  lien  and  unrecorded 
deed.  Chisholm  v.  Crye  [Ark.]  104  S.  W.  167. 
Three  years'  delay  in  procuring  probate  of 
a  second  will  held  laches  barring  bill  to  re- 
view decree  based  on  probate  of  former 
will.     McGowan  v.   Elroy,   28   App.   D.   C.   188. 

High-ways:  Where  an  electric  company 
has  for  six  years  been  engaged  in  moving 
its  wires  from  poles  to  conduits  without 
complaint  from  any  one,  equity  will  not 
decree  a  removal  of  the  conduits.  Alle- 
gheny County  Light  Co.  v.  Booth,  216  Pa. 
564,   66   A.   72. 

Lease  by  beneficiary:  Bill  to  cancel  release 
of  lease  by  lessee  acting  as  trustee.  The 
trustee  operated  a  leased  coal  mine  for  ten 
years  at  a  loss  and  released  the  remaining 
term  to  the  owners.  This  bill  brought  five 
years  later.  Mexican  Nat.  Coal,  Timber  & 
Iron    Co.    V.    Frank.    154    F.    217. 

Mine:  In  a  suit  to  recover  a  decedent's 
Interest  in  a  mining  claim  it  appeared  that 
the  plaintiff  had  notice  12  years  prior  to 
bringing  suit  that  the  Interest  of  the  dece- 
dent had  been  forfeited  by  law,  that  the 
plaintiff  did  not  know  when  application  for 
patent  had  been  made  or  when  it  was 
unnecessary  to  continue  the  assessment 
work  on  the  claim,  that  since  patent  issued 
plaintiff  had  not  paid  taxes  and  had  not 
been  on  the  claim  for  several  years  Kavan- 
augh   V.   Flavin,   36   Mont.    133.   88   P.   764. 

Municipality:  Failure  by  taxpayers  to  ob- 
ject to  the  construction  of  a  bridge  until  six 
months  after  work  was  commenced  by  the 
contractor.  Meistrell  v.  Ellis  County 
Com'rs  [Kan.]  91  P.  65.  Where  a  defendant 
In  a  suit  to  quiet  title  by  one  claiming  under 
a  will  filed  a  claim  to  the  premises  in  1904 
averring  his  right  under  a  partnership 
agreement  made  in  1880.  and  the  testator 
died  in  1895,  and  the  defendant  knew  the 
executors  were  holding  adversely  and  fur- 
ther the  testator's  wife  died  in  1900  leaving 
the  premises  to  trustees,  and  five  years  prior 
to   the   testator's   death   both   resided   in    the 


same  city,  and  the  trustees  and  the  testator 
and  testatrix  liad  paid  taxes  under  color  of 
title  for  many  years.  Samuel  &  Jessie  Ken- 
ney  Presbyterian  Home  v.  Kenney  [Wash.] 
88  P.   108. 

Street  railTray:  Acquiescence  by  a  land- 
owner and  his  representatives  in  tlie  opera- 
tion of  a  street  railway  for  a  long  time, 
Taylor  v.  Erie  City  Pass.  R.  Co.,  212  Pa.  487, 
61  A.  992. 

Title  to  land:  Where  a  married  woman  not 
subject  to  the  statute  of  limitations  fails  to 
assert  her  title  to  land  and  watches  the 
defendant  improve  and  occupy  tlie  same  for 
ten  years.  Bucher  v.  Hohl,  199  Mo.  320,  97 
S.  W.  922.  Where  the  obligee  of  a  title 
bond  assigned  the  same  to  his  son,  half  ab- 
solutely and  half  under  a  secret  trust  to 
support  the  father,  an'd  the  son  assigned  the 
bond  to  a  creditor  and  the  obligee  concurred 
by  vacating  the  land,  the  obligee  after  many 
years  cannot  Invoke  equity  to  aid  in  revok- 
ing his  election,  especially  where  the  value 
of  the  land  has  changed.  Sheffield  v.  Hurst 
[Ky.]    104  S.  W.   350. 

Trusts:  Failure  to  establish  a  secret  trust 
in  regard  to  a  mining  claim  for  fourteen 
years.  Reed  v.  Munn  [C.  C.  A.]  148  F.  737. 
Where  a  bill  was  brought  to  establish  a 
trust  and  for  an  accounting  forty-six  years 
after  creation  of  alleged  trust  and  both 
original  parties  were  dead,  it  was  impos- 
sible for  equity  to  do  complete  justice  and 
the  court  will  refuse  relief.  Elliott  v. 
Clark   [Cal.  App.]   89  P.  455. 

Conduct  Not  Amounting  to  loaches.  Action 
at  la\T:  Where  payments  of  royalties  were 
made  by  a  publisher  to  parties  other  than 
the  author  but  not  upon  a  written  assign- 
ment, the  publisher  is  not  guilty  of  laches 
In  failing  to  require  such  parties  to  estab- 
lish their  rights  until  sued  by  the  adminis- 
trator for  a  second  payment.  Benziger  v. 
Steinhauser,  154  F.  151.  Where  a  judgment 
was  obtained  by  default  against  a  plaintiff 
because  he  was  not  served  with  process  and 
he  filed  a  motion  to  set  it  aside,  which  was 
denied,  he  is  not  barred  by  laches  in  bring- 
ing a  suit  in  equity  to  restrain  its  enforce- 
ment two  years  after  it  was  rendered,  but 
one  month  only  after  motion  to  set  aside 
was  denied.  National  Metal  Co.  v.  Greene 
Consol.    Copper    Co.    [Ariz.]    89    P.    535. 

Creditor's  suit:  Delay  of  four  years  does 
not  bar  the  prosecution  of  a  creditor's  bill. 
Bennett    v.    Boshold,    123    111.   App.    311. 

Deed:  Where  trustees  seek  to  reform  a 
deed  for  a  misdescription  of  land,  it  is  not 
laches  not  to  liave  brought  a  bill  for  seven 
years  and  until  the  mistake  was  discovered, 
for  one  is  not  bound  to  discover  mistakes 
by  party  executing.  Travelli  v.  Bowman, 
150  Cal.  587,  89  P.  347.  Failure  to  bring 
bill  to  declare  a  deed  in  reality  a  mortgage 
for  a  long  period  held  not  to  constitute 
laches  barring  relief.  Davisson  v.  Smith,  60 
W.   Va.    413,    55    S.    E.    466. 

Estate  ot  decedents:  Where  heirs  by  con- 
cealment of  a  will  obtained  an  order  of  dis- 
tribution of  an  estate  and  the  legatees  on 
dicovering  the  will  brought  proceedings  to 
probace  it,  a  suit  in  equity  four  years  later, 
and  while  the  probate  proceedings  were  still 
pending,  to  have  the  order  of  distribution 
set  aside  and  to  protect  the  funds  was  not 
barred  by  laches.  Ewlng  v.  Lamphere,  147 
Mich.  659,  14  Det.  Leg.  N.  28,  111  N  W.  187. 
Failure   to   request   setting   aside    of   sale   of 
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to  promote  but  never  to  defeat  justice^*  and  is  particularly  favored  as  a  defense 
wliere  the  situation  of  parties  has  changed  and  new  rights  arisen  during  the  delay.^^ 
A  party  cannot  be  chargeable  with  delay  until  his  rights  have  been  repudiated,  or 
until  he  has  knowledge  or  notice  of  the  same.^"'     In  suits  between  parties  standing 


land  fraudulently  made  by  executors  held 
not  to  amount  to  laches,  Beall  v.  Dingman, 
227  111.   294,   81  N.  E.  366. 

Husband  and  •wife:  The  failure  of  either 
husband  or  wife  to  prosecute  each  other 
in  equity  during  the  continuance  of  the 
marital  relation  i.*:  not  evidence  of  laches 
in  the  absence  of  special  equitable  circum- 
stance. Bennett  v.  Finnegan  [N.  J.  Eq.]  65 
A.  239.  It  has  never  been  policy  of  law  to 
apply  doctrine  of  laches  with  nice  particU' 
larity  between  husband  and  wife.  Hudson  v. 
Wright.    20  1   Mo.    412.    103   S.   W.   8. 

liease;  Bill  to  rescind  lease  for  fraud  after 
a  lapse  of  seven  years  is  not  barred.  Gar- 
rett  V.   Finch    [Va.]    .57    S.   E.    604. 

Nuisances:  Where  adjoining  owners  do 
not  object  to  the  erection  of  a  garbage 
crematory  nor  to  its  operation  for  several 
years  while  the  amount  of  offensive  matter 
dealt  witli  was  small,  they  are  not  guilty 
of  laches  preventing  relief  from  a  much 
greater  use  of  offensive  matter  amounting 
to  a  nuisance.  Laird  v.  Atlantic  Coast  San- 
itary Co.  [N.  J.  Eq.]  67  A.  387.  Where  work 
on  a  ditcli  which  would  constitute  a  nui- 
■sance  was  begun  several  years  prior  to  suit 
some  distance  from  the  complainant's  land, 
but  complainant  did  not  know  just  what  de- 
fendant contemplated  until  within  a  few 
•days  of  bringing  suit,  there  was  no  laches. 
Desberger  v.  University  Heights  Realty  & 
Development  Co.    [Mo.   App.]    102   S.   W.   1060. 

Partition:  There  is  no  laches  in  the  failure 
to  bring  partition  proceedings  by  one  ten- 
ant in  common  against  another  for  a  year 
after  ouster,  tliough  the  defendant  had 
taken  possession  for  more  than  ten  years, 
stern  v.  Selleck  [Iowa]  111  N.  W.  451.  Evi- 
dence held  insufficient  to  show  that  tenants 
in  common  were  guilty  of  laches  in  bring- 
ing bill  for  partition.  Oneal  v.  Stimson,  61 
"W.   Va.    551,    56   S.   E.    889. 

Restrictions:  Wliere  a  property  owner 
sought  to  enjoin  the  violation  of  restric- 
tions placed  upon  buildings  erected  on  ad- 
joining property,  he  was  not  guilty  of 
laches  in  allowing  the  building  to  become 
partially  erected  before  filing  his  bill.  Bar- 
ton   V.    Slifer    [N.    J.    Eq  ]    66    A.    899. 

Title  to  property:  In  a  suit  to  quiet  title 
under  a  judgment  for  back  taxes  brought 
In  1902,  where  a  defendant  acquired  title  in 
1899,  he  is  not  barred  by  laches  from  assert- 
ing that  the  taxes  had  been  improperly  as- 
sessed. Manwarring  v.  Missouri  Lumber  & 
Min.  Co.,  200  Mo.  718,  98  S.  W.  762. 

Trusts:  "Where  land  was  purchased  in 
trust  for  complainants,  the  understanding 
being  that  it  would  be  transferred  to  com- 
plainants on  payment  of  purchase  price,  it 
is  not  laches  to  bring  a  bill  six  years  later 
where  upon  application  by  complainants  to 
have  land  transferred  to  them  the  pur- 
chaser refuses  except  at  an  advance.  Whet- 
sler  v.   Sprague,    224   111.    461,    79  N.    E.    667. 

28.  Brun    v.    Mann    [C.    C.    A]    151    F.    145. 

29.  Delay  of  many  years  and  until  after 
death  of  guardian  before  questioning  his 
accounts.     Clarke    v.    Chase,    101    Me.    270,    64 


A  493.  Heirs  did  not  assert  claim  to  land 
for  several  years,  during  which  time  it 
changed  hands  several  times  and  increased 
in  value,  "^'arner  v.  Hamill  [Iowa]  111  N. 
W.  939.  Bill  to  establish  a  trust  and  for 
an  accounting  forty-six  years  after  it  was 
created  and  after  the  death  of  both  original 
parties.  Elliott  v.  Clark  [Cal.  App.]  89  P. 
455.  Bill  to  restrain  work  by  municipality 
six  months  after  contractor  had  commenced 
work  (Meistrell  v.  Ellis  County  Com'rs 
[Kan.]  91  P.  65),  but  a  party  seeking  to  en- 
force a  building  restriction  is  not  barred  by 
allowing  the  structure  to  become  partially 
erected  (Barton  v.  Slifer  [N.  J.  Eq.]  66  A. 
899).  Bill  to  cancel  release  of  mining  lease 
after  a  lapse  of  five  years  and  after  the  ac- 
quiring of  interests  by  others.  Mexican 
Nat.  Coal.  Timber  &  Iron  Co.  v.  Frank,  154 
F.  217.  Where  a  married  woman  not  sub- 
ject to  the  statute  of  limitations  fails  to  as- 
sert her  title  to  land  and  watches  the  de- 
fendant improve  and  occupy  the  same  for 
ten  years,  she  Is  guilty  of  laches.  Bucher  v. 
Hohl.  199  Mo.  320,  97  S.  W.  922.  The  rule 
refusing  aid  to  stale  claims  is  especially  ap- 
plicable where  the  difficulty  of  doing  entire 
justice  arises  through  the  death  of  the  prin- 
cipal participants,  or  of  a  witness,  or  by 
reason  of  the  original  transactions  having 
become  so  obscured  by  time  as  to  render  the 
ascertainment  of  exact  facts  impossible. 
Kavanaugh  v.  Flavin,  35  Mont.  133,  88  P. 
764.  Six  years'  delay  in  commencing  suit 
after  discovery  of  tax  title  in  agent  of  min- 
ing claim  which  was  greatly  enhanced  in 
value  meanwhile  by  conduct  of  holder  of 
tax  title.  Steinbeck  v.  Bon  Homme  Min.  Co. 
[C..C.  A.]    152   F.   333. 

30.  Insanity  of  complainant  and  igno- 
rance of  the  necessity  for  taking  steps. 
Nichols  v.  Nichols,  79  Conn.  644,  66  A.  161. 
I  Where  property  was  sold  by  brokers  and 
fraud  on  their  part  was  not  discovered  for 
six  months  and  a  bill  was  filed  four  months 
later,  this  delay  in  seeking  relief  is  not 
laches  for  which  the  bill  should  be  dis- 
missed. Dawson  v.  Leschziner  [N.  J.  Eq.] 
65  A.  449.  Receiver  of  a  corporation  brought 
a  bill  to  set  aside  a  mortgage  given  by  it 
to  the  wife  of  an  officer.  Practically  all  of 
the  stockholders  were  ignorant  of  this  fact 
and  had  been  deceived  by  the  officer.  Voor- 
hees  V.  Nixon  [N.  J.  Eq.]  66  A.  192.  Where 
a  bill  to  recover  profits  of  a  trustee  was 
filed  six  years  after  the  alleged  profits  were 
made,  the  complainant  is  not  guilty  of 
laches  where  the  facts  were  not  known 
until  shortly  before  the  bill  was  brought. 
Bay  State  Gas  Co.  v.  Rogers,  147  F.  557. 
Where  a  woman  was  misled  by  her  husband, 
one  of  the  executors  of  a  will,  as  to  the 
amount  of  her  legacy  and  did  not  learn  of 
her  mistake  until  after  a  divorce  and 
shortly  thereafter  began  an  action  to  vacate 
the  probate  decree,  she  was  not  guilty  of 
laches.  Bacon  v.  Bacon,  150  Cal.  477,  89  P. 
317.  In  suits  to  enforce  a  trust  against  an 
express  trustee,  the  courts  do  not  follow 
analogies    of    statutes    of   limitation   at    law. 
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in  a  purely  fiduciary  capacity  it  is  not  favored,^^  nor  in  cases  of  fraud.^-  Laches  is 
no  defense  to  a  prayer  for  an  injunction  to  restrain  future  misconduct,^^  nor  will  it 
act  as  a  bar  where  the  defendant  voluntarily  concedes  the  complainant's  right.^* 
"Wliere  laches  has  commenced  to  run  against  an  ancestor,  it  continues  to  run  against 
a  minor  heir  the  same  as  the  statute  of  limitations.^^  The  defense  of  laches  may  be 
taken  advantage  of  by  demurrer  where  laches  is  apparent  on  the  face  of  the  bill,^® 
and  if  not  apparent  on  the  face  of  the  bill  it  is  a  defense  to  be  presented  by  plea  or 
answer.^'  In  some  jurisdictions  the  defense  of  laches  must  be  set  up  by  plea  or 
answer.^* 

Excusable  delay.^^ — Delay  may  be  excused  by  lack  of  knowledge  or  notice  of 
the  wrong.^**  Ignorance  of  the  law  will  not  protect  from  the  operation  of  the  rule 
of  laches.*^  Delay  may  be  excused  by  negotiations'  looking  to  a  settlement.*^  "Where 
circumstances  enforce  delay,  laches  does  not  result.*^  The  burden  is  on  the  plaintiff 
to  excuse  his  laches.** 

Application  of  analogous  statutes  of  limitation.*^ — ^While  statutes-  of  limitation 
do  not  in  terms  extend  to  suits  in  equity,  it  is  true  that  equitable  remedies  must 
be  sought  without  unreasonable  delay,  and  that  in  anology  to  such  statutes  courts  of 
equity  ordinarily  apply  rules  of  limitation  which  will  bar  remedies  in  equity  that  are 
barred  at  law,*"  but  if  unusual  conditions  or  extraordinary  circumstances  make  it 


Purchase  of  land  for  benefit  of  another. 
M'hetsler  v.  Sprague,  224  lU.  461,  79  N.  E. 
667. 

31.  A  claim  by  a  beneficiary  Is  not  barred 
by  laches  where  there  has  been  no  settle- 
ment bet-ween  beneficiary  and  trustee. 
Miller  v.  Saxton.  75  S.  C.  237,  55  S.  E.  310. 
Guardian  and  ward.  Stevenson  v.  Markley 
[N.  J.  Eq.]   66  A.  185. 

32.  Acts  complained  of,  namely  the  fraud- 
ulent certification  of  tickets  by  ticket  brok- 
ers, are  in  violation  of  law  and  a  fraud  on 
complainant.  Pennsylvania  Co.  v.  Bay,  150  F. 
770. 

33.  Unfair  competition.  Acquiescence  in 
the  use  of  similar  trade  name  will  not  pre- 
vent injunction.  Dr.  Fahrney  &  Sons  Co.  v. 
Ruminer  [C.  C.  A.]   153  F.  735. 

34.  Letters  from  one  partner  admitting 
willingness  to  have  an  accounting.  Don- 
court  v.   Denton,    105   N.   T.    S.    906. 

35 
939. 


3«. 

P.  93 
37. 
38. 


Warner  v.   Hamill    [Iowa]    111    N.    W. 
Wadleigh    v.    Phelps,    149    Cal.    627,    87 


King  V.  Dekle    [Fla.]    43   So.   586. 

So  as  to  afford  the  complainant  an 
opportunity  to  amend  his  bill.  Spalding  v. 
Macomb  &  W.  I.  R.  Co.,  225  111.  585,  80  N.  E. 
327 

39.  See  7  C.  L.  1350. 

40.  Insanity  of  complainant  and  igno- 
rance of  his  rights.  Nichols  v.  Nichols,  79 
Conn.  644.  66  A.  161.  Fraud  of  brokers  in 
making  sale  not  discovered.  Dawson  v. 
Leschziner  [N.  J.  Eq.]  65  A.  449.  Stockhold- 
ers ignorant  of  acts  of  officers.  Voorhees 
V.  Nixon  [N.  J.  Eq.]  66  A.  192.  Profits  by 
a  trustee.  Bay  State  Gas  v.  Rogers.  147  F. 
557.  Woman  misled  by  husband.  Learned 
of  her  rights  after  divorce.  Bacon  v.  Ba- 
con, 150  Cal.  477,  89  P.  317.  Where  by  fraud 
a  widow  was  Induced  to  repudiate  her  hus- 
band's will  by  a  lawyer  and  a  probate  judge 
and  was  told  not  to  tell  that  the  judge  had 
advised  her,  her  laches  were  sufficiently  ex- 
cused   in    not    bringing    the    suit    until    she 


learned  of  the  fraud.  Whitesell  v.  Strickler, 
167  Ind.  602,  78  N.  E.  845.  Laches  does  not 
apply  when  the  person  seeking  such  relief 
has  no  knowledge  of  the  necessity  of  taking 
any  action  to  protect  his  Interests  and  is 
not  chargeable  with  negligence,  and  the 
rights  of  the  third  parties  have  not  been 
prejudiced  by  delay.  Insanity  of  complain- 
ant and  ignorance  of  the  necessity  of  taking 
any  steps.  Nichols  v.  Nichols,  79  Conn.  644, 
66   A.    161. 

41.  Warner  v.  Hamill  [Iowa]  111  N.  W. 
939. 

42.  Where  one  who  ha-t^  purchased  stock 
of  a  corporation  upon  false  representations 
demands  a  rescission  and  return  of  his 
money  but  allows  the  corporation  time 
within  which  to  make  good  and  does  not 
bring  suit  for  a  year,  during  which  time  no 
otlier  rights  have  intervened,  he  Is  not 
guilty  of  laches.  Cox  v.  National  Coal  & 
Oil   Inv.   Co.,   61  W.  Va.   291,   56   S.   E.   494. 

43.  Where  long  delay  in  proceeding  was 
due  to  the  fact  that  party  w^as  unable  to  ob- 
tain necessary  proof  to  enable  him  to  pro- 
ceed, and  It  appears  that  he  used  due  dili- 
gence in  procuring  it,  he  Is  not  guilty  of 
laches.  Roth  v.  Burnham,  126  111.  App.  222. 
Where  premises  are  occupied  by  widow  of 
deceased  as  a  homestead,  delay  in  selling  it 
to  pay  debts  of  estate  until  the  homestead 
rights  expired  does  not  constitute  laches. 
Miller   v.    Hammond,    126    111.   App.    267. 

44.  Where  neglect  and  abandonment  of 
claims  to  land  are  shown  with  equitable  cir- 
cumstances In  favor  of  the  defendant  from 
which  laches  may  be  imputed  to  the  plain- 
tiff, the  burden  rests  on  him  to  excuse  such 
laches.  Warner  v.  Hamill  [Iowa]  111  N.  W. 
939.  Fact  that  material  allegation  as  to 
reason  for  delay  In  bringing  suit  was  not 
denied  by  answer  held  not  to  have  relieved 
plaintiff  from  supporting  it  by  proof.  Shuld 
V.    Wilson,    225    111.    336,    80    N.    E.    259. 

40.     See  7  C.  L.  1350. 

46.  Nichols  v.  Nichols,  79  Conn.  644,  66 
A.   161.     Payment  of  taxes  for  a  long  period 
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inequitable  to  allow  the  prosecution  after  a  briefer,""  or  to  forbid  its  maintenance 
after  a  longer  period  than  that  fixed  by  statute,  the  chancellor  will  not  be  bound  by 
the  statute  but  will  determine  the  extraordinary  case  in  accordance  with  the  equities 
which  condition  it/^  and  delay  less  than  the  time  required  for  the  running  of  the 
statute  may  constitute  laches."  The  question  whether  or  not  the  statute  of  limita- 
tions applies  to  bills  in  equity  is  an  open  one  in  some  states,^"  but  in  matters  affecting 
continuing  trusts  the  statutes  do  not  begin  to  run  until  after  their  termination." 

§  4.  Practice  and  procedure  in  general^- — Wliere  a  defendant  goes  to  trial 
upon  all  the  issues,  his  objection  that  the  statutory  order  of  procedure  was  not  ob- 
served cannot  be  made  for  the  first  time  upon  a  motion  for  a  new  trial.^^  A  court  of 
equity  may  reserve  consideration  of  any  questions  of  law  until  final  hearing,  notwith- 
standing the  filing  of  a  demurrer.^*  Pleas  in  abatement  filed  with  pleas  to  the  merits 
and  on  the  same  day  as  answer  filed  are  too  late.^^     The  practice  and  proc-edure  in 


of  time  but  less  than  that  provided  for  in 
a  statute  of  limitations,  together  with  an 
increased  value  in  the  land,  would  not  or- 
dinarily bar  the  owner  because  of  laches 
Updegraff  v.  Marked  Tree  Lumber  Co  [Ark.] 
103  S.  W.  606.  Bill  to  cancel  tax  sale  where 
defendants  had  paid  taxes  for  five  years. 
Statute  of  limitations  gave  title  after  seven 
years'  payment.  Fact  th^it  land  had  greatly 
increased  in  value  did  not  require  applica- 
tion of  doctrine  of  laches.  Earle  Imp.  Co.  v. 
Chatfield  [Ark.]  99  S.  "W.  84.  Courts  of 
equity  are  not  bound  by,  but  they  usually 
act  or  refuse  to  act  in,  analogy  to  the  stat- 
ute of  limitations  relating  to  actions  of  law 
of  like  character.  Steinbeck  v.  Bon  Homme 
Min.  Co.  [C.  C.  A.]  152  F.  333.  A  state  stat- 
ute of  limitations  limiting  all  actions  to 
four  years  except  to  recover  real  estate  will 
be  applied  to  a  bill  to  cancel  a  release  of  a 
mining  lease  and  the  suit  held  barred  by 
laches.  Mexican  Nat.  Coal,  Timber  &  Iron 
Co.  v.  Frank,  154  F.  217.  Under  ordinary 
circumstances  a  suit  in  equity  will  not  be 
stayed  on  account  of  laches  before,  and  it 
will  be  stayed  after,  the  analogous  statutes 
of  limitations  at  law.  Brun  v.  Mann  [C.  C. 
A.]  151  F.  145.  A  suit  by  a  widow  to  rescind 
her  election  to  repudiate  the  will  and  take 
at  law  because  of  fraud  may  be  brought  at 
any  time  within  the  six  years  limited  by 
statute,  provided  she  give  sufficient  excuse 
for  laches.  Whitsell  v.  Strickler,  167  Ind. 
602,  78  N.  E.  845.  Where  the  remedies  are 
concurrent  equity  will  follow  the  law  and 
refuse  to  enforce  a  claim  barred  by  the  stat- 
ute of  limitations.  Carey-Lombard  Lumber 
Co    V.    Daugherty,    125    111.   App.    258. 

47.  Brun  v.  Mann  [C.  C.  A.]  151  F.  145. 
Independently  of  any  limitation  prescribed 
for  guidance  of  courts  of  law,  equity  may 
in  tlie  exercise  of  its  own  inherent  powers 
refuse  relief  where  it  is  sought  after  undue 
and  unexplained  delay,  and  where  injustice 
would  be  done  by  granting  the  relief  prayed 
for  in  the  particular  case.  Sturdivant  v. 
Cook  [Ark.]  98  S.  W.  964.  When  a  suit  is 
brought  within  the  time  limited  by  the  an- 
alogous statute,  the  burden  is  on  the  de- 
ff^ndants  to  show  from  the  face  of  tlie  bill 
or  from  their  answer  that  extraordinary 
circumstances  exist  v^-hich  require  the  ap- 
plication of  the  doctrine  of  laches  in  order 
to  secure  a  just  result.  Brun  v.  Mann  [C 
C.  A.]  151  F.  145.  A  purely  money  demand 
■which    would    not    be    barred    by    the    statute 


of  limitations  at  law  would  not  be  concur- 
rently barred  in  equity  unless  there  were 
some  peculiar  basis  in  reference  thereto. 
Bay  State  Gas  Co.  v.  Rogers,  147  F.  557. 
Radical  changes  in  the  condition  and  value 
of  property  often  induce  them  to  apply  the 
doctrine  of  laches  in  shorter  time  than  that 
fixed  by  statutes  Six  years'  delay  in  com- 
mencing suit  after  discovery  of  tax  title  in 
agent  of  mining  property  which  was  greatly 
enhanced  in  value  meanwhile  by  conduct  of 
holder  of  tax  title.  Steinbeck  v.  Bon 
Homme  Min.  Co.  [C.  C.  A.l  152  F.  333.  That 
statutes  for  limitations  of  action  have  been 
enacted  does  not  necessarily  give  a  party 
invoking  the  equity  powers  of  the  court  the 
full  statutory  time  in  which  to  do  so.  Ac- 
tion nine  years  after  right  accrued  and  not 
brought  until  the  death  of  the  other  party. 
Clarke  v.  Chase,  101  Me.  270,  64  A.  493  De- 
lay for  a  time  less  than  the  period  of  limita- 
tion does  not  amount  to  laches  unless  it 
occasions  or  may  be  presumed  to  occasion 
a  wrong  or  prejudice  to  the  other  party. 
Failure  to  petition  for  the  vacation  of  an 
allowance  granted  in  divorce  proceedings. 
Cohen  v.  Cohen.  150  Cal.  99,  88  P.  267. 
Parties  dead.  Every  fact  known  and  pos- 
session acquiesced  in  for  years.  Potter  v. 
Potter's  Receiver    [Ky.]    101  S    W.   905. 

4S.  Brun  v.  Mann  [C.  C.  A.]  151  F.  145. 
Where  in  an  action  to  quiec  title  plaintiff  had 
held  legal  title  for  nearly  forty  years,  but 
no  one  had  ever  been  in  possession  or  paid 
taxes  for  more  than  thirty  years,  plaintiff's 
action  was  not  barred  by  the  thirty  year 
statute  of  limitations.  Haarstick  v.  Ga- 
briel, 200  Mo.  237,  98  S.  W.  760.  Applied 
only  when  equity  demands.  In  a  suit  to  en- 
force a  trust  in  land  purchased  in  the  name 
of  another,  the  court  will  not  follow  the 
analogy  of  the  statute  of  limitation  Whet- 
sler  V.  Sprague,  224  111.  461,  79  N.  E.  667. 

49.  McNicholas  v.  Tinsler,  127  111.  App. 
381. 

50.  Stevenson  v.  Markley  [N.  J.  Eq.]  66 
A.   185. 

51.  Guardian  and  ward.  Stevenson  v. 
Markley    [N.   J.   Eq.]    66   A.    185. 

52.  See  7  C.  L.   1351. 

53.  Smith  V.  Smith    [Kan.]    89  P.   896. 

54.  Burden  of  sifting  out  all  the  plead- 
ings too  great.  Snyder  v.  De  Forrest  Wire- 
less  Tel    Co.,   154    F.    142. 

55.  Town  of  New  Decatur  v.  Smith  [Ala.] 
41   So.   102S. 
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equity  oases  in  Federal  courts  is  governed  by  Federal  law  and  uniform  rules,  and  is 
the  same  no  matter  in  what  state  the  court  is  sitting.^''  Federal  courts  wlien  sitting 
m  equity  administer  the  principles  of  equity  as  they  prevail  in  these  courts  without 
regard  to  any  state  legislation  as  to  the  remedy.^^  Cases  construing  equity  rules  are 
cited  below.^^ 

§  5.  Parties.^^ — It  is  the  general  rule  that  all  persons  interested  in  the  subject 
of  an  equitable  action  should  be  made  parties  to  prevent  a  multiplicity  of  suits  and 
to  secure  a  final  determination  of  their  rights.""  Equity  recognizes  three  classes  of 
parties,  namely:  formal/^  substantial,®-  and  necessary."^    A  bill  will  be  dismisseed  for 


56.  Demurrer  and  answers  filed  to  whole 
bill  according-  to  the  state  court  practice  on 
appeal  to  Federal  court  ordered  that  demur- 
rers be  stricken  froin  record.  Bryant  Bros. 
Co.   V.   Robinson    [C.   C.   A.]    149    F.    321. 

57.  Equity  will  cancel  usurious  mortgage 
without  an  averment  in  the  bill  of  an  offer 
to  pay  amount  of  loan  with  legal  interest  as 
provided  by  state  usury  laws.  Olds  v.  Cur- 
lette,  145  F.  661. 

58.  Federal  equity  rule  67,  as  amended 
May  17,  1893,  does  not  authorize  the  court 
to  require  an  unwilling  party  to  adduce  his 
evidence  orally  in  open  court  on  final  hear- 
ing, though  it  may  at  its  discretion  permit 
such  procedure  Hyams  v.  Federal  Coal  & 
Coke  Co.  [C.  C.  A.]  152  F.  970.  A  witness 
cannot  refuse  to  answer  questions  where 
his  testimony  is  being  taken  orally  before 
an  examiner  under  rule  67  on  the  ground 
that  it  is  immaterial  or  irrelevant,  although 
there  may  be  cases  where  the  evidence  is 
so  clearly  outside  the  issues  that  he  will  be 
protected  by  the  court.  New  England 
Phonograph  Co.  v.  National  Phonograph  Co.. 
148  F.  324.  "Where  a  bill  charges  fraud  and 
prays  discovery,  a  plea  to  the  whole  bill 
under  Federal  equity  rule  32  must  be  sup- 
ported by  an  answer  denying  the  fraud  and 
giving  discovery.  Jahn  v.  Champagne  Lum- 
ber Co.,  152  F.  669.  Where  an  order  fixing 
the  time  and  place  of  hearing  is  made  by 
consent,  if  one  side  fail  to  appear  at  such 
time  and  place,  the  court  cannot  hear  the 
case  unless  fifteen  days'  notice  has  been 
given  under  Rule  15  of  the  Court  of  Chan- 
cery. In  re  Rule  Chancery  Ct.  [N.  J.  Eq.] 
64  A.   982.  ,1 

5».  See  7  C.  L.  1352.  See,  also.  Parties, 
8  C.  L.  1236,  as  to  matters  common  to  law 
and  equity. 

«0.  Sarasota,  Ice.  Fish  &  Power  Co.  v. 
Lyle  &  Co.  [Fla.]  43  So.  602.  Action  to  set 
aside  deed.  Nichols  v.  Nicliols,  79  Conn.  644, 
•66  A.  161.  M'here  the  aid  of  equity  is 
souglit  to  determine  confused  boundaries, 
all  persons  interested,  whether  their  estates 
are  present  or  future,  must  be  made  parties 
Watkins  v.  Childs  [Vt.]  66  A.  805.  Bill  to 
remove  cloud  on  title.  Grantor  of  a  deed 
in  the  chain  of  title  not  a  party.  Gibson  v. 
Tiiltle  [Fla.]  43  So.  310.  Where  equity  has 
jurisdiction  to  administer  estates,  all  per- 
sons interested  in  the  administration  of  an 
estate  in  any  manner  must  be  made  parties. 
St.  John  v    St.  John  [Ala.]   43  So.  580. 

61.  Perkins  v.  Hendryx.   149  F.  526. 

62.  Rogers  v.  Penobscot  Min  Co.  [C.  C. 
A.]  154  F.  606.  Parties  wh«  would  have  an 
interest  in  the  result  and  ought  to  be  joined 
If  they  are  within  the  jurisdiction,  but 
whose    interests    are    separable    so    tliat    full 


equity  may  be  done  to  the  parties  joined. 
Perkins  v.  Hendryx,  149  F.  526.  In  a  suit 
for  discover.v  against  a  corporation,  it  is 
proper  to  join  the  officer  from  whom  in- 
formation is  sought.  Nixon  v.  Clear  Creek 
Lumber  Co.  [Ala.]  43  So.  805.  If  a  proper 
party  is  incapable  of  being  made  a  party  . 
because  beyond  the  jurisdiction  or  if  his 
joinder  would  oust  jurisdiction  of  the  court 
as  to  the  other  parties,  the  suit  may  proceed 
without  him  and  the  decree  will  not  affect 
his  interests.  One  who  assigned  his  rights 
is  not  an  indispensable  party.  Rogers  v. 
Penobscot  Min.  Co  [C.  C.  A]  154  F.  606. 
To  a  bill  of  review  to  vacate  a  decree  in 
favor  of  a  partnership  where  the  partner- 
ship has  been  dissolved  and  one  of  the  part- 
ners deceased,  his  administrators  are  sub- 
stantial but  not  necessary  parties  and  if  not 
brought  in  because  out  of  the  jurisdiction 
the  bill  will  not  be  dismissed  but  will  pro- 
ceed against  tlie  otlier  partners.  Perkins  v. 
Hendryx,   149  F.   526. 

63.  Rogers  v.  Penobscot  Min.  Co.  [C.  C. 
A.]  154  F.  606.  Those  whose  absence  would 
prevent  a  determination  consistent  with 
equity  and  good  conscience.  Perkins  v.  Hen- 
dryx. 149  F.  ,526.  Indispensable  parties  are 
those  whose  claims  are  so  interwoven  with 
those  of  other  defendants  that  no  decree 
could  be  made  by  the  court  without  affect- 
ing their  rights.  A  decree  declaring  com- 
plainant owner  of  certain  lands  and  re- 
straining others  from  asserting  title  does 
not  affect  the  claims  of  still  others  against 
the  property.  North  Carolina  Min.  Co.  v. 
Westfeldt,  151  F.  290.  Bill  to  enjoin  oper- 
ation of  a  railroad  the  terminus  of  wliich 
was  at  the  sawmill  of  a  compnay  liaving  an 
interest  in  the  railroad's  right  of  way.  The 
company  a  necessary  party.  Arkansas  S. 
E.  R.  Co.  v.  Union  Sawmill  Co.  [C.  C.  A.] 
154  F.  304.  In  a  bill  to  declare  the  deed  of 
an  intestate  a  mortgage,  his  heirs  are  nec- 
essary parties.  Wynn  v.  Fitzwater  [Ala.]  44 
So.  97.  Necessary  parties  are  all  persons 
having  a  material  interest  in  the  litigation, 
or  who  are  legally  or  beneficially  interested 
in  the  subject-matter  of  the  suit,  and  whose 
rights  or  interests  are  sought  to  be  con- 
cluded thereby.  Id.  Minors  are  necessary 
parties  and  must  be  specifically  named  as 
defendants  and  not  as  wards  of  a  guardian 
named.  Oneal  v.  Stimson,  61  W.  Va.  551,  56 
S.  E.  889.  Where  heirs  bring  a  bill  to  set 
aside  a  judgment  recovered  against  an  ad- 
ministratrix as  such  who  has  long  since 
been  discharged,  she  is  not  a  necessary 
party.  King  v.  Deckle  [Fla.]  43  So  586. 
If  parties  will  not  be  in  any  way  affected 
by  a  decree,  they  are  not  necessary  parties. 
Nichols   v.    Nichols.    79    Conn.    644,    66   A.    161. 
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Avant  of  jurisdiction  over  nonresident  defendants  who  are  necessary  parties.®*  and  it 
cannot  .;e  cured  by  dismissing  the  suit  as  to  such  parties;®^  but  where  the  court 
has  jurisdiction  of  "the  subject-matter  and  parties  except  such  as  are  not  indispen- 
sable, a  bill  may  be  dismissed  as  to  the  parties  not  indispensable  and  retained  as  to 
the  others.^^  There  must  be  a  community  of  interests  among  defendants  to  warrant 
their  being  joined  in  a  single  suit  in  the  absence  of  fraud."  The  question  of  mis- 
joinder of  defendant  can  only  be  raised  by  the  party  claiming  to  be  wrongfully 
joined.^*  The  objection  as  to  parties  may  be  raised  by  demurrer,®^  but  the  court 
may  notice  without  objection  by  demurrer  the  failure  to  join  necessary  parties/^ 
and  consideration  of  the  question  of  misjoinder  of  parties  and  causes  of  action  may 
properly  be  left  to  a  final  hearing  and  not  be  taken  up  on  demurrer.^ ^  It  is  not  mis- 
joinder of  parties  to  make  two  parties  defendant  who  appear  to  have  title  to  land 
in  question  despite  the  fact  that  the  interests  of  one  defendant  are  identical  with  that 
of  the  plaintiff.'^- 

Bringing  in  new  parties.''^ — It  is  sometimes  necessary  to  amend  a  bill  and  bring 
in  new  parties.'^*  A  person  summoned  but  not  made  a  party  to  a  bill  becomes  a 
party  without  amendment  by  appearing  and  demurring.'^" 

Intervention?^ — The  right  of  intervention  in  equity  proceedings  is  governed  by 
the  general  rules  of  equity/'^  and  to  entitle  a  party  to  intervene  he  must  appear  to 
have  a  sufficient  interest  in  the  subject-matter  of  the  suit/^  and  where  intervention 
is  attempted  after  hearing,  the  question  of  granting  or  refusing  leave  to  do  so  is  in 
the  discretion  of  the  court. '^     Parties  cannot  intervene  and  make  charges  makinsr  a 


In  a  suit  to  recover  profits  made  by  one 
vi  three  trustees,  the  others  need  not  be 
joined  where  there  is  no  claim  that  he 
shared  the  profits  with  the  others.  Bay 
State    Gas    Co.    v.    Rogers,    147    F.    557. 

64.     Jones  V.  Gould    [C.  C.  A.]    149  F.   153. 

C.5.  Oneal  v.  Stimson,  61  W.  Va.  551,  56 
S.   E3.    889. 

66.  North  Carolina  Min.  Co.  v.  Westfeldt, 
151   F.   290. 

67.  Accounting  by  stockholder,  corpora- 
tion president  and  secretary  joined.  Schell 
V     Alston    Mfg-.    Co.,    149    F.    439. 

68.  Rensford  v.  Magnus  &  Co.  [Ala.]  43 
So.  853.  Defendant  cannot  demur  because 
other  parties  are  improperly  joined.  Her- 
man V.  Essex  County  Cliosen  Freeholders 
[N.  J.  Eq.]  64  A.  742.  In  equity  a  defendant 
cannot  demur  merely  because  otlier  parties 
are  improperly  joined  as  defendants,  but 
such  objection  can  only  be  made  by  defend- 
ants improperly  joined  as  to  whom  bill 
will  be  dismissed  on  their  demurrer  or  at 
hearing.     Id. 

69.  Where  an  injunction  is  sought  by  a 
voluntary  association,  the  bill  being  brought 
in  the  name  of  such  association  and  not  in 
the  names  of  the  members,  the  question  of 
the  capacity  to  sue  in  the  associate  name 
should  be  raised  by  demurrer  or  a  motion  to 
dissolve  the  injunction.  Flannery  v.  People, 
225   111.    62.    80    N.    E.    60. 

70.  Wynn  v.  Fitzwater  [Ala.]    44  So.   97. 

71.  Commonwealth  of  Virginia  v.  West 
Virginia,   206  U.   S.   290,   51  Law.   Ed.   1068. 

72.  Hudson  V.  Wright.  204  Mo.  412,  103 
S    W.    8. 

73.  See  7   C.   L.    1353. 

74.  On  a  petition  for  divorce  where  prop- 
erty rights  are  involved,  it  is  npcessary  to 
bring  in  the  heirs  as  parties  if  the  husband 


dies.  Strickland  v.  Strickland,  80  Ark.  451. 
97  S.  W.  659.  Where  after  the  filing  of  a 
bill  by  a  stockholder  to  enjoin  the  consoli- 
dation of  two  roads  a  preliminary  injunc- 
tion is  denied  and  consolidation  is  effected, 
the  bill  cannot  be  preserved  for  granting 
other  relief  even  if  it  states  grounds  there- 
for, unless  other  parties  rendered  necessary 
by  the  consolidation  are  brought  in.  Bon- 
ner v.  Terre  Haute  &  I.  R.  Co  [C.  C.  A.]  151 
F.  985.  Assignee  of  a  part  interest  of  a 
cescui  que  trust  without  the  consent  of  the 
assignor  may  maintain  a  suit  to  enforce 
an  execution  of  the  trust  upon  condition 
that  other  part  owners  are  made  parties, 
but  the  failure  to  join  these  parties  who  are 
not  indispensable  is  curable  by  amendment 
bringing  in  other  owners  or  showing  an  ex- 
cuse for  their  absence.  Rogers  v.  Penob- 
scot  Min.   Co.    [C.   C.   A.]    154   F.    606. 

75.  Wliere  a  defendant  not  named  In  a 
bill  is  summoned  in  and  appears  and  de- 
murs to  the  allegations  of  the  bill  raising 
practically  the  same  issue  as  the  defendant 
named  in  tlie  bill,  the  plaintiffs  are  not  re- 
quired to  amend  their  bill  in  order  to  obtain 
a  judgment  upon  tliat  issue  binding  upon 
such  defendant.  Pinney  v.  Winsted,  79 
Conn.    606,    66    A.    337. 

76.  See   7    C.    L.    1353. 

77.  Day   v.   Bullen,   127   111.  App.    155. 

78.  The  interest  which  will  entitle  a 
party  to  intervene  in  equity  must  be  in  the 
subject-matter  of  the  litigation,  and  such 
that  he  will  either  gain  or  lose  by  the  direct 
legal  operation  and  effect  of  the  judgment. 
Day  V.  Bullen,  127  111.  App.  155.  Holiier 
of  bonds  secured  by  deed  of  trust  may  inter- 
vene in  suit  to  foreclose  deed  of  trust.  Par- 
sons V.  Little,  28  App.  D.  C.  218. 

79.  Whether  or  not  after  a  cause  has 
been    taken    under   advisement   leave    should 
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new  cause.""     Otlier  parties  cannot  complain  tliat  tiie  intervention  should  have  been 
by  supplemental  bill.^^ 

§  6.  Pleading.  A.  General  rules^- — Every  intendment  is  to  be  taken  against 
the  pleader.*^  Questions  not  put  in  issue  by  the  pleadings  will  not  be  considered.** 
A  defendant  is  not  entitled  to  further  time  to  plead  over  where  he  has  had 
an  opportunity  to  plead  twice  and  has  been  overruled  and  has  argued  his  case  in 
court  and  had  judgment  rendered  against  him.^^ 

(§  6)  B.  Original  hill,  petition,  or  complaint.^^ — All  fjTPts  material  to  the 
plaintiff's  case  must  be  averred  positively  and  with  certainty.^^  The  bill  must  form- 
ally, or  in  some  plain,  distinct  way,  makes  parties  plaintiff  and  defendant,  other- 
wise it  is  fatally  defective.*^  A  bill  should  not  join  an  action  at  law  and  in  equity.*' 
Where  a  bill  is  filed  in  two  aspects,  relief  must  be  allowable  of  the  same  general 
character  in  each  aspect.®"  A  bill  brought  by  a  corporation  and  signed  by  counsel 
is  sufficiently  authenticated  and  need  not  be  sealed  by  the  corporate  seal.®^  A  party 
is  not  required  to  file  with  his  bill  the  original  papers  which  form  the  basis  of  his 
claim  but  may  aver  their  contents  and  file  copies  as  exhibits  at  his  leisure.®^  Veri- 
fication of  a  bill  by  one  of  several  complainants  is  sufficient.''^  A  bill  to  establish 
a  vendor's  lien  for  the  price  of  land  need  not  be  verified.®*  Question  of  lack  of  proper 
verification  cannot  be  raised  for  the  first  time  on  appeal. ®°  Verification  by  one  of 
several  complainants  is  sufficient  under  Mass.  Equity  Rule  2.®^  The  allegations  of 
a  bill  are  controlled  by  exhibits  annexed  thereto.®^ 

Sufficiency  of  allegations.^^ — Every  fact  essential  to  entitle  plaintiff  to  the  re- 
lief which  he  seeks  must  be  averred  in  his  bill  ^®  positively  and  with  certainty/  but 


be  granted  a  third  party  to  intervene  is 
within  the  discretion  of  the  chancellor. 
Wills   V.    Babb,    123    111.    App.    511. 

SO.  Petition  to  intervene  in  a  suit  to  en- 
join holding  an  election,  on  the  ground  that 
bill  was  brought  to  delay  by  collusion  of 
parties.     Bush  v.  Ross   [Miss.]   43  So.  70. 

81.  Fifth  Congregational  Church  v.  Bright. 
28   App.  D,  C.  229. 

82.  See  7  C.  L.   1354. 

83.  Plea  of  pendency  of  an  action  of  for- 
cible detainer  to  bill  to  quiet  title.  This  in- 
volves only  naked  right  of  possession  and 
pleader  may  be  merely  a  tenant,  hence  the 
plea  is  insufficient.  Engle  v.  Tennis  Coal 
Co.,  30  Ky.  L.  R.   1269,  101  S.  W    309. 

84.  Bill  for  specific  performance  of  an 
option.  Defendant  sought  to  avoid  on 
ground  of  improper  acknowledgment  of 
option  wliich  was  not  set  out  in  pleadings. 
Truslow  v.  Parkersburg  Bridge  &  Terminal 
R.  Co.,   61  W.   Va.   628,   57   S.   E.   51. 

85.  Williams   v.    Clyatt    [Fla.]    43    So.    441. 

86.  See  7  C.  L.  1354. 

87.  Watkins   v.   Childs    [Vt.]    66   A.   805. 

88.  Bill  of  partition  against  a  guardian 
of  minors  not  naming  tlie  minors  as  defend- 
ants or  alleging  their  interest.  Oneal  v. 
Stimson,   61  W.  Va.   551,  56  S.  E.   889. 

89.  Bill  to  restrain  issue  of  stock  by  di- 
rectors and  to  recover  a  declared  dividend 
was  bad  for  misjoinder.  Searles  v.  Gebbie, 
115    App.    Div.    778,    101    N.    Y.    S.    199. 

90.  Bill  to  charge  the  same  debt  on  the 
same  land  against  the  same  parties  but  by 
alternative  rights.  By  a  mortgage  if  valid, 
by  a  vendors'  lien  if  invalid.  No  repug- 
nancy. AVinkleman  v.  White,  147  Ala.  481, 
42   So.    411. 

91.  Washington  Nat.  Bldg.  &  Loan  Ass'n 
V.   Buser,   61   W.  Va.   590,   57    S.    E.    40. 


92.  Gaulley  Coal  Land  Ass'n  v.  Spies,  61 
W.  Va.   19,  55  S.   E.   903. 

08.  Bill  to  set  aside  probate  decree.  Ew- 
ing  V.  Lamphere,  147  Mich.  659,  14  Det.  Leg. 
N.   28.   Ill   N.  W.   187. 

94.  Shaw  V.  Tabor,  146  Mich.  544.  13  Det. 
Leg.    N.    856,    109   N.    W.    1046. 

95,  96.  First  Baptist  Soc.  in  Brooklield  v. 
Dexter,    193   Mass.    187,   79   N.    E.   342. 

97.  A  bill  to  enjoin  cutting  of  timber  al- 
leged a  lease  for  99  years  and  that  the  ap- 
praisal of  the  leasehold  value  was  based  on 
the  quantity  and  quality  of  merchantable 
timber.  The  lease  filed  as  an  exliibit  did  not 
sustain  this  allegation.  Held  the  lease  must 
control  with  respect  to  the  appraisal.  Moss 
Point  Lumber  Co.  v.  Harrison  County,  89 
Miss.   448,   42   So.   290. 

98.  See  7  C.  L.   1355. 

99.  Luther  v.  Luther,  216  Pa.  1,  64  A.  868. 
IllustrntiunN:      .Allegations      of      fraud      in 

procuring  contract  sufficient  to  entitle 
plaintiff  to  a  hearing.  Garrett  v.  Finch. 
[Va.]  57  S.  E.  604.  Allegations  that  defend- 
ant was  claiming  land  and  liad  cut  and  sold 
wood  tliereon  at  two  different  times  and 
that  lie  was  insolvent  did  not  state  a  case 
for  equitable  r(-lief  showing  irreparable  in- 
jury and  was  demurrable  on  tlie  ground  of 
adequate  remedy  at  law.  Bledsoe  v.  Rob- 
inett,  105  Va.  723,  54  S.  E  861.  Allegations 
when  considered  with  reference  to  certain 
plans  held  sufficient.  Spalding  v.  Macomb 
&  W.  I.  R.  Co.,  225  111.  585,  80  N.  E.  327.  Bill 
in  equity  seeking  to  set  aside  a  decree  ren- 
dered in  another  suit  as  a  cloud  on  title 
wliicli  does  not  allege  fraud  in  obtaining 
decree,  or  that  complainant's  title  was  equi- 
table, or  that  the  lands  were  wild  or  that 
he  was  in  possession  of  them,  shows  no 
ground      for      equity.     Hopes      v.      Goldman 
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an  allegation  of  fact  within  the  defendant's  knowledge,  of  which  discovery  is  sought, 
is  sufficient  though  made  on  information  and  belief.-  In  suit  against  a  fiduciary 
for  an  accounting,  the  plaintiff  is  not  required  to  make  allegations  with  the  same 
certainty  and  definiteness  as  in  other  suits.=^  If  the  allegations  set  out  the  case  in- 
tended to  be  made,  with  certainty,  this  is  sufficient.''  AMiere  a  complaint  fails  to 
state  a  cause  cognizable  in  equity  but  the  answer  makes  out  a  cause,  equity  acquires 
exclusive  jurisdiction  of  the  entire  suit.^  The  allegations  of  the  bill  must  show  a 
prima  facie  case  in  support  of  complainant's  claim,«  and  a  prima  facie  case  is  suf- 
ficient to  sustain  jurisdiction  in  the  absence  of  an  answer  or  affidavit  denying  the 
averments  of  the  bill.'  It  is  better  practice  to  aver  the  residence  of  parties  and  it  is 
sometimes  necessary  to  do  so  in  order  to  show  jurisdiction,^  but  where  the  complain- 
ant is  within  the  jurisdiction  of  the  court  and  the  defendant  appears  unconditionally, 
the  failure  to  aver  residence  of  the  parties  is  immaterial.®  It  is  not  necessary  to 
state  the  age  of  the  parties  as  they  are  presumed  to  be  sui  generis.^"  No  matters 
should  be  alleged  by  way  of  recitation  in  a  bill  of  complaint,  which  are  not  material, 
on  which  an  issue  can  be  made  and  evidence  taken  as  essential  to  the  cause  of 
action."  An  allegation  made  in  an  ambiguous  or  alternative  form  must  be  taken 
most  strongly  against  the  pleader.^- 

Multifariousness.^^ — There  is  no  absolute  standard  by  which  to  determine 
whether  or  not  a  bill  is  multifarious  and  it  is  impossible  to  state  a  rule  applicable 
to  all  cases.^*  The  question  is  largely  within  the  discretion  of  the  court  and  is 
dependent  to  a  very  considerable  degree  upon  the  particular  facts  of  each  case.^^ 


[Fla.]  42  So.  322.  BiU  to  quiet  title  con- 
tained aUegations  in  substantial  compliance 
with  statute.  North  Carolina  Min.  Co.  v. 
Westfeldt,  151  F  290  To  state  a  cause  of 
action  in  ectuity  it  is  necessary  to  allege 
sucli  facts  as  would  authorize  a  court  in 
setting  aside  a  written  contract.  Robert- 
son V.  Covenant  Mut.  Life  Ins.  Co.,  123  Mo. 
App.  238,  100  S.  W.  686.  In  a  bill  for  relief 
against  a  judgment  obtained  by  fraud,  the 
allegations  must  show  that  the  complainant 
has  a  meritorious  defense.  Steyermark  v. 
Landan,    121    Mo.    App.    402,    99   S.    W.    41. 

1.  Watkins  v.  Childs  [Vt.]  66  A.  805.  It 
is  incumbent  upon  a  complainant  to  allege 
in  his  bill  every  fact  clearly  and  definitely 
that  is  necessary  to  entitle  him  to  relief, 
and  if  he  omits  essential  facts  therefrom 
or  states  such  facts  as  show  tliat  he  is  not 
entitled  to  relief  in  a  court  of  equity,  he 
must  suffer  the  consequences  of  his  so  doing. 
Facts  entitling  to  relief  not  clearly  stated. 
Weeks  v.  Turner  Lumber  Co.  [Fla.]  44  So. 
1T3. 

2.  Watkins  v.  Childs  [Vt.]  66  A.  805. 
Less  certainty  is  required  concerning  facts 
upon  wliicli  a  discovery  is  souglit.  Brown 
V.  Pegram,   149  F.   515. 

3.  Mutual  Life  Ins.  Co.  v.  McCurdy,  118 
App.  Div.   822,   103  N.  Y.   S.   840. 

4.  Brown  v.  Pegram,  149  P.  515.  Where 
a  bill  to  restrain  collection  by  a  judgment 
creditor  against  the  judgment  creditor  and 
other  defendants  alleges  facts  showing  the 
intimate  connection  of  all  defendants  with 
a  certain  judgment,  and  he  cannot  know 
■with  a  certainty  who  owns  the  beneficial 
interest  tlierein,  it  is  not  essential  tliat  he 
should  aver  positively  who  is  the  owner  of 
the  beneficial  interest.  Brown  v.  Pegram, 
149    F.    515. 

5.  No  cause  stated  in  complaint.     Answer 


filed  setting  up  tax  title  and  possession 
thereunder  and  asking  to  have  the  same 
quieted.  Burns  v.  McBeasley  [Ark.]  98  S. 
W.   977. 

e.  In  a  suit  to  enjoin  trespass  the  bill 
must  show  a  prima  facie  case  in  support  of 
title.  Deed  siiould  be  set  out  or  possession 
shown.  Bledsoe  v.  Robinett,  105  Va.  723,  54 
S.  E.  861.  In  assailing  a  prima  facie  right 
or  title  by  a  bill  in  equity,  the  plaintiff  must 
aver  and  prove  facts  sufficient  to  overcome 
it.  Ordinarily,  otherwise  he  cannot  put  tlie 
defendant  to  the  proof  of  a  perfect  inde- 
feasible title  or  right.  Bill  to  enjoin  gas 
pipe  line  in  street.  HarJman  v.  Cabot,  60 
W.   Va.    644,    55   S.   E.    756. 

7.  Spaulding  v.  Evenson,  149  F  913;  Ev- 
enson  v.  Spaulding   [C.  C.  A.]   150  F.  517. 

S,  9.  Not  necessary  where  the  subject- 
matter  of  the  bill,  land,  is  within  the  juris- 
diction. City  Loan  &  Banking  Co.  v.  Poole 
[Ala.]    43  So.    13. 

10.  City  Loan  &  Banking  Co.  v.  Poole 
[Ala.]    43  So.  13. 

11.  Nature  and  value  of  complainant's 
business  and  properties  in  a  suit  to  restrain 
simulation  of  complainant's  business.  Board 
of  Trade  of  Chicago  v.  Kansas  City,  Mo., 
Natl.   Board  of  Trade,   154   F.   238. 

12.  Suit  to  prevent  sale  under  a  power 
contained  in  an  instrument  described  as  "a 
mortgage  or  security  deed."  Baggett  v.  Ed- 
wards, 126  Ga.  463,  55  S.  E.  250. 

13.  See    7    C.    L.    1355. 

14.  Regester  v.  Regester,  104  Md.  359,  65 
A.  12. 

15.  Horner-Gaylord  Co.  v.  Miller.  147  F. 
295.  Bill  to  restrain  the  infringement  of 
four  distinct  copyrights,  the  defendants  be- 
ing the  same  and  the  methods  of  infringe- 
ment the  same.  Bracken  v.  Rosenthal,  151 
F.     136.     Accounting    to    determine    balance 
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The  essence  of  multifariousness  is  the  improper  blending  of  distinct  demands  or 
independent  matters  in  one  bill/®  and  it  may  consist  of  the  misjoinder  of  parties  ^^ 
or  causes  of  action  ^^  or  both.^^  In  cases  involving  the  question  of  fraud  a  great 
latitude  is  allowed  in  pleading,  provided  one  connected  scheme  to  defraud  be 
averred. -°     The  combination  of  a  legal  and  equitable  demand  in  a  bill  does  not  ren- 


due  complainant  In  own  name  and  as  trus- 
tee. Commonwealth  of  Virginia  v.  "West 
Virginia,   206  U.   S.   290,   51  Law.   Ed.  732. 

16.  There  must  be  a  community  of  inter- 
est in  the  subject-matter  of  the  controversy 
or  a  common  title  from  which  all  the  sep- 
arate claims  and  all  the  questions  at  issue 
arise.  Bill  by  single  plaintiff  to  eject  sev- 
eral defendants  from  separate  and  distinct 
tracts  of  same  piece  of  land.  Illinois  Steel 
Co.  V.  Schroeder  [Wis.]  113  N.  W.  51.  The 
test  must  be  applied  to  the  facts  of  each 
particular  case  in  the  light  of  the  general 
principles,  regulating  singleness  in  pleading, 
which  forbid  the  blending  in  the  same  suit 
entirely  distinct  and  separate  macters  relat- 
ing to  different  parties.  Regester  v.  Reg- 
ester,  104  Md.  359,  65  A.  12.  Claims  are  not 
separate  and  distinct'  where  there  is  a  com- 
mon right  to  be  established  by  several 
against  one  or  more.  White  v.  North 
Georgia  Elec.  Co.   [Ga.]   58  S.  B    33. 

17.  Merritt  v.  Alabama  Pyrites  Co.,  145 
Ala.  252,  40  So.  1028. 

Held  not  mnltifarlous:  Several  parties  not 
in  privity  may  join  in  a  bill  to  prevent  an 
injury  which  would  affect  them  all  in  the 
same  manner,  though  not  to  the  same  de- 
gree. Encroachment  of  railroad  on  high- 
way. Riley  v.  Pennsylvania  Co.,  32  Pa. 
Super.  Ct.  579.  A  bill  praying  that  a  deed 
executed  by  the  complainants  be  declared  a 
mortgage  where  it  appeared  that  title  to 
different  lots  were  in  different  complainants, 
but  that  the  purchase  was  their  joint  money 
and  th-'t  citle  was  taken  thus  by  agreement 
and  F  -  occupied  the  land  as  a  homestead 
and  all  signed  the  said  deed  jointly,  is  not 
multifarious.  Abercrombie  v.  Carpenter 
[Ala.]  43  So.  746.  A  bill  is  not  multifarious 
which  seeks  to  cestrain  the  collection  of  a 
Judgment  and  alleges  various  items  of  set- 
off against  various  original  parties  to  the 
judgment  who  have  assigned  to  the  defend- 
ant. Brown  v.  Pegram,  149  F.  515.  Bill  to 
restrain  several  separate  organizations  of 
ticket  scalpers  from  dealing  in  cut  rate 
tickets  is  not  multifarious.  Pennsylvania 
Co.  V.  Bay,  150  F.  770.  A  bill  to  restrain 
operation  of  a  railroad  rate  law  was  not 
multifarious  because  it  joined  the  attorney 
general  and  the  railroad  and  warehouse 
commission.  Perkins  v.  Northern  Pac.  R 
Co.,  155  F.  445.  A  bill  to  recover  a  claim  in 
complainant's  own  right  and  also  as  admin- 
istrator against  a  partnership  in  which  he 
was  a  partner  is  not  multifarious.  Stroth- 
er's  Adm'x  v.  Strother,  106  Va.  420,  56  S.  E. 
170.  A.  bill  for  the  appointment  of  a  re- 
ceiver to  take  cliarge  of  property  fraudu- 
lently conveyed  is  not  multifarious  because 
many  claimants  were  joined,  they  being  the 
various  alleged  fraudulent  transferees. 
Horner-Gaylord  Co.  v.  Miller,  147  F.  295.  A 
bill  to  remove  administration  of  an  estate 
from  the  probate  to  the  chancery  court  is 
not  multifarious  because  It  joins  defendant 
as  administrator  and  personally.  Rensford 
v.  Magnus  &  Co.   [Ala. J    43  So.  853. 


18.  Held  mnltlfarions:  Bill  to  enforce 
certain  contracts  and  to  set  aside  others  for 
the  transfer  of  land.  Cecil  v.  Karnes.  61  W. 
Va.  543,  56  S.  E.  885.  Father  filed  bill 
against  children  claiming  money  and  real 
estate  standing  In  deceased  mother's  name. 
Hutchinson  v.  Dennis,  217  Pa.  290,  66  A. 
524.  Bill  sought  to  have  a  trust  declared  in 
land  and  to  have  alimony  decreed  to  com- 
plainant. Prickett  v.  Prickett,  147  Ala.  494. 
42  So  408.  Bill  to  restrain  enforcement  of 
several  distinct  contracts  made  by  defend- 
ant with  separate  and  distinct  parties  is 
multifarious.  Williams  v.  Harper,  127  111. 
App.   619. 

Held  not  multifarions:  An  action  for  an 
accounting  by  a  president  of  property  com- 
ing into  his  custody  is  a  single  cause  of  ac- 
tion. Mutual  Life  Ins.  Co.  v.  McCurdy,  118 
App.  Div.  822,  103  N.  Y.  S.  840.  A  creditor's 
bill  seeking  to  reach  the  property  of  a  dis- 
solved corporation  and  to  liave  the  stock- 
holders make  payment  of  amounts  due  on 
their  subscriptions  if  necessary  to  pay  debts 
is  not  multifarious,  the  object  of  the  bill 
being  to  reach  the  corporate  assets.  Jahn 
V.  Champagne  Lumber  Co.,  147  F.  631.  A 
bill  by  a  corporation  alleging  conspiracy 
and  praying  the  cancellation  of  notes  and 
the  return  of  a  payment  made  by  its  secre- 
tary without  its  knowledge  to  his  codefend- 
ants  is  not  multifarious.  A  bill  by  a  stock- 
holder seeking  distribution  of  assets  and 
also  to  have  two-thirds  of  the  stock  de- 
clared void  is  not  multifarious.  Wheeling 
Ice  &  Storage  Co.  v.  Connor,  61  W.  Va.  111. 
55  S.  B  982;  Central  Land  Co.  v.  Sullivan 
[Ala.]    44   So.   644. 

19.  Bill  by  a  stockholder  against  a  cor- 
poration and  its  president  and  secretary 
charged  misconduct  and  prayed  for  an  ac- 
counting, the  reissue  of  smaller  stock  certi- 
ficates, ratification  of  certain  stock  divi- 
dends, the  issue  of  another  stock  dividend, 
an  accounting  of  damages  incurred,  that 
complainant's  stock  be  declared  free  of  a 
lien,  for  an  injunction  from  selling  further 
stock,  and  that  a  receiver  be  appointed. 
Multifarious  as  to  both  subject-matter  and 
parties.  Schell  v.  Alston  Mfg.  Co.,  149  F. 
439.  Where  there  are  two  distinct  claims, 
one  of  which  interests  some  of  the  plaintiffs 
and  some  of  the  defendants  to  the  exclusion 
of  the  others,  and  the  other  claim  involves 
the  remaining  plaintiffs  and  defendants  but 
not  those  interested  in  the  first  claim,  the 
bill  is  multifarious.  White  v.  North  Georgia 
Elec.  Co.  [Ga.]  58  S.  E.  33.  A  bill  hav- 
ing three  distinct  grievances  against  two 
railroad  companies  may  be  multifarious. 
Alabama  Great  So.  R.  Co.  v.  Prouty  [Ala] 
43   So.   352. 

20.  Bill  to  cancel  contract  for  fraud. 
Garrett  v.  Finch  [Va.]  57  S.  E.  604.  A  se- 
ries of  acts  involving  different  conveyances 
and  fraudulent  judgments  made  to  different 
parties  at  different  times  may  properly  be 
the  subjoct  of  one  bill  to  reach  the  property 
for    creditors    providing    only    that   it    is   al- 
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der  it  multifarious  unless  the  causes  of  action  are  wholly  distinct  and  each  one  is 
sufficient  as  stated  in  tlie  bill.=='  Where  a  bill  charges  all  the  defendants  with  re- 
sponsibility for  all  alleged  improper  acts,  it  is  not  multifarious.-^  Causes  of  action 
between  complainant  and  defendant  arising  out  of  the  same  instrument  may  be 
dealt  with  in  one  suit.-^  It  is  not  indispensable  that  all  the  defendants  should  have 
un  interest  in  all  the  matters  in  litigation.^*  The  mere  fact  that  part  of  the  relief 
sought  is  not  appropriate  does  not  render  a  bill  multifarious.-^  Where  a  bill  was 
multifarious  for  joining  two  distinct  parties  but  was  dismissed  as  against  one  by 
consent,  it  was  relieved  of  the  defect  of  multifariousness.^^  WTiere  a  demurrer  to  a 
bill  on  the  ground  of  multifariousness  is  sustained,  the  bill  is  dismissed  without 
opportunity  to  amend. -^  A  hearing  on  the  merits  waives  multifariousness,-^  and  so 
does  consent  to  the  issuance  of  a  preliminary  injunction.-^ 

Prayer.^'^ — A  party  seeking  equitable  relief  must  specifically  demand  it  unless 
the  nature  of  the  cause  itself  indicates  that  the  relief  sought  is  equitable.^^  Pray- 
ers for  relief  must  be  supported  by  allegations  averring  the  necessity  therefor,^-  and 
prayer  for  improper  relief  does  not  deprire  the  court  of  jurisdiction  to  grant  other 
relief  properly  prayed.^^  In  a  case  of  doubt  a  complainant  may  so  frame  his  bill 
as  to  entitle  him  to  an  alternative  prayer  for  relief.^* 

(§6)  C.  Amended  and  supplemental  hills,  complaints,  or  petition s.^^ — Bills 
may  be  amended  and  the  allowance  of  such  amendment  is  within  the  discretion  of 
the  court,"^  and  a  decree  will  not  be  set  aside  for  refusal  of  an  amendment  unless  it 


leged  that  the  same  was  done  pursuant  to  a 
single  and  forbidden  scheme.  Wright  v. 
Simon,  118  App.  Div.  774,  103  N.  T.  S.  911. 
A  bill  is  not  multifarious  which  joins  a 
corporation,  its  stockholders,  and  other  par- 
ties to  a  fraudulent  sale  where  conspiracy 
is  alleged.  Andrews  Co,  v.  National  Bk.  of 
Columbus  [Ga.]  58  S,  E.  633.  Execution  re- 
turned nulla  bona,  bill  brought  to  set  aside 
transfers  as  fraudulent.  Regescer  v.  Reges- 
ter,  104  Md.  359,  65  A.  12.  Bill  for  rescission 
of  a  lease  alleged  that  complainant  had  been 
induced  to  contract  by  fraudulent  represen- 
tations, warranties,  and  statements  of  the 
lessors  and  their  agents,  and  that  he  would 
not  have  contracted  but  for  his  faith  in 
these  representations.  Garrett  v.  Finch 
[Va.]    57   S.  E.   604. 

21.  Claim  of  complainant  in  his  own  right 
and  as  administrator  against  a  partnership 
of  which  he  is  a  member.  Strother's  Adm'x 
V.   Strother,  106  Va.  420,  56  S.  E.  170. 

22.  Board  of  directors  was  made  up  of 
same  body  of  men  during  entire  time  when 
different  alleged  improper  acts  were  per- 
formed. Murphy  v.  Penniman  [Md.]  66  A. 
282. 

23.  Asbury  Park  &  S.  G.  R.  Co  v.  Nep- 
tune   Tp.    Committee    [N.    J.    Eq.]    67    A.    790. 

24.  Bill  to  restrain  judgment  creditor  al- 
leging various  items  of  set-off  against  the 
various  original  judgment  creditors  who 
have  all  assigned  to  one.  Brown  v.  Pegram, 
149  F.  515.  Bill  to  reach  property  fraudu- 
lently conveyed  joined  with  the  debtor  a 
number  of  grantees  to  whom  separate  parts 
of  is  property  had  been  transferred.  Reg- 
ester  V.   Regester,   104  Md.    359,   65  A.   12. 

25.  Andrews  Co.  v.  National  Bk.  of  Co- 
lumbus [Ga.]  58  S.  E.  633.  An  averment  of 
the  general  liability  of  a  city  upon  bonds 
in  connection  with  an  equitable  cause 
created  by  statute  does  not  render  the  bill 
multifarious,   for   if   a   good    equitable   cause 


of  action  has  been  stated  in  the  bill  no  error 
of  judgment  In  framing  a  prayer  which  con- 
fuses legal  distinction  will  conclude  the 
court.     Olmstead  v.   Superior,   155  F.   172. 

26.  Alabama  Great  So.  R  Co.  v.  Prouty 
[Ala.]    43  So.   352. 

27.  Cecil  v.  Karne,  61  "W.  Va.  543,  56  S. 
E.  885.  A  multifarious  bill  Is  demurrable 
and  it  is  error  to  grant  the  relief  prayed 
after  such  objection.  White  v.  North  Geor- 
gia Elec.  Co.   [Ga.]  58  S.  E.  33. 

28.  Allegations  of  trespass  and  nuisance. 
Vaughan  v.  Bridgham,  193  Mass.  392,  79~N. 
E.    739. 

29.  Bill  to  restrain  ticket  scalpers  from 
fraudulently  trading  in  nontransferable  ex- 
cursion tickets.  Pennsylvania  Co.  v.  Bav. 
150   F.   770. 

30.  See  7   C.  L.   1357. 

31.  A  prayer  in  a  bill  by  a  dlstributee- 
against  an  administrator  for  a  determina- 
tion of  his  distributive  share  justifies  a  de- 
cree for  the  payment  of  the  amount  when 
ascertained.  Van  Dyke  v.  Van  Dyke  [N.  J. 
Eq.]    65   A.    215. 

32.  A  prayer  for  damages  where  the  bill 
cont-alned  no  allegations  of  damage  is  in- 
sufficient to  enable  a  complainant  to  recover 
the  same.  Barnes  v.  Roy,  27  R.  I.  534,  65  A. 
277. 

33.  Graithwaite  v.  Henneberry,  124  111. 
App.    407. 

34.  He  cannot,  however,  recognize  and 
approve  a  transaction  and  pray  for  its  en- 
forcement and  at  the  same  time  repudiate 
it  and  ask  to  have  it  set  aside  for  fraud, 
especially  where  he  does  not  specify  any 
act  or  fraud  vitiating  it.  Cella  v.  Brown 
[C.  C.  A.]    144  F.   742. 

35.  See  7  C.  L.  135S. 

36.  Scheuer  v.  Chloupek,  130  Wis.  72,  109 
N.  W.  1035.  Bill  to  quiet  title  failed  to  aver 
no  other  suit  pending.  Court  allowed  20  days 
within  which  to  amend.     Corona  Coal  &  Iron 


113i 


EQUITY  §  6C. 


9  Cur.  Law. 


clearly  appears  that  such  discretion  was  abused."  Amendments  may  be  allowed  at 
almost  any  stage  of  the  proceeding,''^  and  in  Maryland  either  party  in  equity  upon 
application  to  the  court  has  the  right  to  amend  the  pleadings  at  any  time  before 
final  decree,  upon  a  payment  of  such  costs  as  the  court  may  direct,  so  as  to  bring 
the  merits  of  the  controversy  fairly  to  trial.^^  Amendments,  however,  to  the  sub- 
stance of  the  bill  itself  or  for  putting  new  matter  in  issue  to  meet  allegations  in 
the  answer  will  not  be  allowed.*"  Plaintiff  may  amend  his  bill  so  that  he  may 
obtain  complete  relief  *^  so  that  his  pleading  will  conform  to  his  proof  *^  to  meet  a 
defense  pleaded,*^  to  acquire  jurisdiction,**  to  make  the  bill  coincide  with  an  ex- 
hibit,*^ to  bring  in  new  parties.*"  Where  an  amended  bill  strikes  out  before  answer 
all  averments  of  the  original  bill,  no  matter  contained  in  the  original  bill  is  before 
the  court.*^  When,  on  a  motion  to  dismiss,  it  appears  from  the  bill  that  amend- 
ments can  be  made  which  would  entitle  the  complainant  to  relief,  such  amendments 
will  be  considered  as  made  and  the  motion  be  denied,*^  but  such  amendments  when 
made  should  not  have  to  contain  new  and  independent  facts.*^     Where,  however,  a 


Co.  V.  Swindle  [Ala.]  44  So.  549.  Where  none 
of  the  claims  in  a  bill  for  title  to  real  es- 
tate have  been  sustained  by  the  evidence, 
an  amendment  asking  that  an  agreement  be 
treated  as  a  mortgage  and  that  the  com- 
plainant be  allowed  to  redeem  it  after 
the  debts  it  was  given  to  secure  have  been 
biirrert  by  the  statute  of  limitations  is  prop- 
erly  refused.     McKenna  v.   Houlihan    [R.   I.] 

66  A.    834.1 

37.  Refusal  of  amendment  after  trial 
when  necessity  of  amendment  was  pointed 
out  at  commencement  thereof.  Scheuer  v. 
Chloupek,  130  Wis.  72,  109  N.  W.  1035. 

38.  Amendment  after  evidence  all  in. 
Filston   Farm  Co.  v.   Henderson   &  Co.    [Md.] 

67  A.  228.  Original  bill  for  an  injunction 
at  time  of  hearing  of  prayer  for  prelimi- 
nary injunction  presented  only  a  cause  of 
action  at  law,  and  complainant  was  allowed 
an  amendment  supplying  the  necessary  alle- 
gations. Spaulding  v.  Evenson,  149  F.  913; 
Evenson  v.  Spaulding  [C.  C.  A.]  F.  517. 
After  demurrer  to  the  whole  bill  has  been 
sustained.  Scoville  v.  Brock,  79  Vt.  449,  65 
A.    577. 

39.  Amendment  to  a  bill  to  enforce  me- 
chanics' lien  making  specific  the  vague  and 
general  allegations  allowed  after  the  taking 
of  testimony.  Filston  Farm  Co.  v.  Hender- 
son &  Co.    [Md.]   67  A.  228. 

40.  Complaint  for  infringement  of  patent 
in  K;isterri  dist.  of  New  Yoik.  Plaintiff  after 
appearance  and  answer  sought  to  amend 
its  bill  by  alleging  infringement  elsewhere 
in  the  United  States.  Western  Wheeled 
Scraper  Co.  v.  Gahagan,  152  F.  648. 

41.  Plaintiff  may  amend  his  bill  by  filing 
additional  counts  necessary  to  determine 
his  rights  at  law.  City  of  Manchester  v. 
Hodge,  73  N.  H.   617,  64  A.  23. 

42.  Where  a  bill  against  a  former  ad- 
ministrator and  his  wife  of  an  estate  is 
based  on  the  theory  that  such  administra- 
tor abstracted  $20,000  from  the  estate  which 
was  used  by  his  wife  in  buying  two  mort- 
gages of  $10,000  each,  and  the  evidence 
showed  that  only  $15,000  of  this  money 
was  used  in  buying  the  mortgages,  the 
other  $5,000  being  used  for  other  purposes, 
the  plaintiff  was  entitled  to  amend  his  bill 
in  such  a  way  as  to  claim  alternative  relief 
against  the  defendants   for   the   $5,000   to   be 


enforced  against  the  interest  of  tlie  wife 
in  the  mortgage  represented  by  the  bor- 
rowed money  she  had  paid  therefor.  Sar- 
gent V.  Wood  [Mass.]  81  N.  E.  901.  Federal 
courts  sitting  in  equity  always  have  the 
power  to  permit  amendments  of  the  plead- 
ings to  conform  them  to  the  proof  after  the 
hearing.  Bankruptcy  petition.  In  re  Broad- 
way  Sav.    Trust  Co.    [C.   C.   A.]    152    F.   152. 

43.  Where  a  discharge  in  bankruptcy  is 
pleaded  to  a  bill,  it  is  properly  met  by  an 
amendment  stating  facts  to  whicli  bank- 
ruptcy is  no  bar.  Judgment  recovered 
more  than  four  months  prior  to  filing  of 
petition.  Brunson  v.  Rosenheim  [Ala.]  43 
So.  31. 

44.  Amendments  to  a  bill  on  the  hearing 
for  a  preliminary  injunction  may  be  made 
before  answer  and  demurrer  under  equity 
rule  28.  Amendment  alleging  a  threatened 
continuance  of  acts  to  be  enjoined,  also  an 
amendment  joining  further  defendants. 
Evenson  v.  Spaulding  [C.  C.  A.]  150  F.  517. 
Whether  an  original  bill  contained  equity 
is  not  material  under  an  Inquiry  to  deter- 
mine whether  an  amendment  constitutes  a 
departure.  Alabama  Terminal  &  Imp  Co.  v. 
Hall  [Ala.]  44  So.  592.  After  a  demurrer  to 
the  whole  bill  has  been  sustained.  Scoville 
V.  Brock,   79  Vt.   449,   65  A.  577. 

45.  An  exhibit  is  part  of  a  bill  and  in  the 
case  of  a  discrepancy  between  the  two  the 
court  may  go  l)y  the  exliibit  and  allow  an 
amendment  to  the  bill.  Bill  stated  judg- 
ment rendered  Sept.  23,  1905,  and  execution 
thereon  Dec.  4,  1905.  Judgment  annexed  to 
bill  showed  it  was  issued  Oct.  18,  1905,  and 
execution  issued  Dec.  6,  1905.  Richardson 
V.  Ebert,  61  W.  Va.  523,  56  S.  E.   887. 

46.  See  §  5  supra,  Bringing  In  New  Par- 
ties. 

47.  Where  original  bill  set  out  a  will  and 
amended  bill  set  out  a  new  theory  of  re- 
covery and  an  amendment  thereto  specific- 
ally abandoned  all  allegations  of  original 
bill  the  will  was  not  before  the  court. 
Johnson   v.   Potterfield    [Ala.]    43   So.   228. 

48.  Merritt  v.  Alabama  Pyrites  Co.,  145 
Ala.  252,  40  So.  1028. 

49.  On  a  motion  to  dismiss  for  laches,  an 
amendment  showing  infancy  of  complain- 
ants will  not  bo  presumed.  Savage  v. 
Bradley    [Ala.]    43   So.  20. 


9  Cur.  Law. 


EQUITY  §  GD. 


1135 


demurrer  to  a  multifarious  bill  is  sustained,  the  bill  is  dismissed  without  an  oppor- 
tunity to  amend.^<>  An  amendment  must  be  restricted  to  the  matter  allowed  in  an 
order  granting  leave  to  amend.^^  Parties  who  have  appeared  in  a  suit  in  equity 
have  a  reasonable  time  to  demur  or  answer  an  amended  pleading.^^  ^jj  amendment 
to  a  bill  in  a  Federal  court  does  not  entitle  a  defendant  who  has  answered  the 
original  bill  to  demur,  plead,  or  answer  anew  to  the  entire  bill,^^  but  where  a  party 
fails  to  appear  and  answer  within  the  time  limited,  he  waives  his  rights  and  is  not 
entitled  to  notice  of  amendments  unless  the  substance  of  the  original  petition  has 
been  radically  changed,  in  which  case  equity  might  grant  an  opportunity  to  answer 
the  amended  bill.^*  A  complaint  which  is  sworn  to  may  be  amended  to  include 
subjects  appearing  to  be  germane  when  the  amendment  is  accompanied  by  an  afH- 
davit  excusing  the  failure  to  include  the  matter  in  the  original  bill,  and  when  such 
amendment  is  necessary  to  make  the  pleading  sufficient  in  furtherance  of  justice.^^ 
The  refusal  to  allow  such  amendments  is  an  abuse  of  discretion  which  may  be  re- 
viewed on  appeal. ^*^  Statutes  provide  in  some  states  for  amendments  as  a  matter  of 
right  before  final  decree,  subject  only  to  the  limitation  that  the  amendment  shall 
not  entirely  change  the  parties  or  cause  of  action."  Under  Federal  court  practice 
the  defendant  cannot  require  the  complainant  to  amend  his  bill.^* 

A  supplemental  bill  ^^  is  proper  where  it  is  necessary  to  bring  in  matters  arising 
pending  the  suit,®*'  even  though  it  turns  the  action  into  one  for  damages.®^  Dis- 
covery may  be  had  on  a  supplemental  bill  if  the  facts  are  material  and  incidental  to 
relief  sought  and  within  defendant's  knowledge.®^  "Where  the  demurrer  to  an  entire 
bill  has  been  sustained  and  the  complaint  amends,  the*  defendant  is  entitled  to 
answer  anew  and  waive  answer  to  the  original  bill.®^ 

(§6)  D.  Cross  hill  or  petition.^^ — A  cross  bill  is  a  bill  filed  by  the  defendant 
against  other  parties  touching  the  subject-matter  of  the  original  bill.*^'     A  defendant 

V.    Karnes,    61    W.    Va.    543, 


50.  Cecil  V.  Karnes,  61  W.  Va.  543,  56 
S.  E.   S85. 

51.  Under  an  order  granting  leave  to 
amend  a  bill  so  as  to  excuse  delay,  an 
amendment  strengthening  the  original  al- 
legations of  the  bill  is  not  permissible. 
Stevenson  v.  Markley  [N.  J.  Eq.]   66  A.  185. 

52.  Amended  bankruptcy  petition.  In  re 
Broadw^ay  Sav.  Trust  Co.  [C.  C.  A.]  152  F. 
152. 

53.  Bill  amended  joining  a  new  defend- 
ant. North  Chicago  St.  R.  Co.  v.  Chicago 
Union  Trac.  Co.,  150  F.  612. 

54.  Petition  in  bankruptcy.  In  re  Broad- 
way Sav.   Trust  Co.    [C.  C.  A]    152   F.  152. 

65.  Bill  to  restrain  closing  of  entrance 
to  cemetery.  Nelson  v.  Randolph,  222  111. 
531,  78  N.   E.  914. 

56.  Nelson  v.  Randolph,  222  111.  531,  78 
N.   E.    914. 

57.  New  parties  and  new  matter  neces- 
sary to  a  complete  determination  may  be 
introduced  or  different  relief  prayed  for. 
Alabama  Terminal  &  Imp.  Co.  v.  Hall  [Ala.] 
44  So.  592.  Code  1899.  §  12,  c.  125.  Suit  to 
cancel  stock  subscription  for  fraud.  Cox 
V.  National  Coal  &  Oil  Inv.  Co.,  61  W.  Va. 
291,   56   S.  E.   494. 

58.  Motion  that  complainants  annex  an 
agreement  set  out  in  the  bill.  North  Chi- 
cago St.  R.  Co.  V.  Chicago  Union  Trac.  Co., 
150  F.  612. 

59.  See  7  C.  L.  1359. 

60.  A  supplemental  bill  is  usually 
brought  because  of  some  change  in  the 
rights  or  status  of  the  parties  whicli  must 
be    brought   in   and    which   could   have    been 


covered  by  an  amendment  to  the  original 
bill.  Bill  to  restrain  enforcement  of  pas- 
senge?  rate  law.  While  pending  another 
statute  was  passed  and  was  properly  in- 
troduced by  a  supplemental  bill.  St.  Louis 
&  S.  F.  R.  Co.  V.  Hadley,  155  F.  220.  Where 
equity  had  Jurisdiction  to  enforce  a  lien  for 
taxes,  complainant  might  file  a  supple- 
mental bill  to  recover  for  taxes  and  in- 
terest the  claim  for  whicii  accrued  after  fil- 
ing original  bill.  Michigan  Iron  &  Land 
Co.  v.  Nester,  147  Mich.  599,  14  Det.  Leg.  47, 
111  N.  W.  177.  Dissolution  of  partnership  and 
accounting.  Napier  v.  Westerhoff,  153  F.  985. 
61.  A  plaintiff  wlio  has  filed  a  bill  to  en- 
join the  sale  of  lands  under  an  execution  ob- 
tained by  fraud,  and  a  preliminary  injunc- 
tion having  been  refused  has  paid  the  exe- 
cution to  prevent  a  sale,  may  file  a  supple- 
mental bill  alleging  such  payment  and  pray 
for  damages  in  lieu  of  an  injunction.  Ever- 
ett V.  Tabor,  127  Ga.  103,  56  S.  E.  123. 

Napier  v.  Westerhoff,   153   F.   985. 

Scoville    V.    Brock,    79    Vt.    449,    65    A. 


62. 
63. 

577. 
64. 
65. 


See    7    C.   L.    1359. 

Where  a  defendant  has  equities  aris- 
ing out  of  the  subject-matter  of  litigation 
which  entitle  him  to  affirmative  relief 
against  other  parties  thereto,  he  may  as 
a  matter  of  right  present  such  equities  by 
way  of  crossbills.  Venner  v.  Denver  Union 
Water  Co.  [Colo.]  90  P.  623.  Where  a  de- 
fendant in  a  suit  for  an  accounting,  etc., 
under  an  oil  lease  answers  and  files  a  cross 
bill  alleging  that  others  made  claim  to 
the   oil   lands   and   praying   tliat    their   rights 
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may  file  a  cross  bill  against  a  co-defendant  ®'  and,  while  a  cross  bill  filed  against  a 
co-defendant  must  rest  on  considerations  of  equity,  a  different  and  more  liberal  rule 
applies  when  the  cross  bill  is  filed  against  the  complainant.'^  To  grant  or  refuse 
permission  to  file  a  cross  bill  '^  and  the  time  for  filing  the  same  are  matters  within 
the  discretion  of  the  court,*"*  and,  unless  it  affirmatively  appears  that  the  party 
against  whom  the  bill  was  filed  was  prejudiced  by  reason  of  its  being  filed  at  the 
time  it  was,  the  discretion  of  the  court  will  not  be  disturbed.^"  Cross  bill  should 
not  introduce  new  and  distinct  matters  ''^  or  new  parties.'^^  Although  the  general 
rule  is  that  a  defendant  is  entitled  to  no  affirmative  relief  without  a  cross  bill,^^  yet 
a  cross  bill  is  not  entertained  when  the  party  filing  it  can  obtain  the  full  relief  to 
which  he  is  entitled  in  the  original  suit.^*  A  cross  bill  for  affirmative  relief  must 
contain  within  itself  sufficient  averments  to  entitle  the  cross  complainant  to  the  relief 
asked  for,  or  for  some  equitable  relief.'^''  A  cross  bill  must  not  be  founded  solely 
on  matters  which  can  properly  be  availed  of  by  way  of  answer.''^  The  dismissal  of 
the  original  bill  generally  carries  with  it  the  cross  bill,  and  this  is  especially  true 
when  the  subject-matter  is  simply  defensive.''^     The  court  may  strike  out  part  of  a 


be  determined  by  the  court,  and  such  de- 
fendants appeared,  the  bill  filed  by  the 
original  defendant  was  not  a  bill  of  inter- 
pleader but  a  cross  bill  setting  up  matters 
necessary  to  be  determined  as  preliminary  to 
a  decision  on  the  original  bill.  Robinson  v. 
Brast  [C.  C.  A.]  149  F.  149.  Where  a  com- 
plaint is  brought  upon  an  ordinance  granting 
a  location  of  tracts  upon  payment  of  certain 
sums,  but  no  reference  to  compensation  is 
made  in  the  original  bill,  a  cross  bill  asking 
for  an  accounting  may  be  filed  and  is  not 
subject  to  the  objection  that  it  introduces 
new  matter  not  within  the  scope  of  the 
original  suit.  Asbury  Park  &  S.  G.  R.  Co. 
V.  Neptune  Tp.  Committee  [N.  J.  Eq.]  67  A. 
790. 

66.  Miller  V.   Rickey,   146  F.  574. 

67.  Cross  bill  praying  for  an  accounting. 
Asbury  Park  &  S.  G.  R.  Co.  v.  Neptune  Tp. 
Committee    [N.  J.  Eq.]    67  A.   790. 

68.  Where  five  years  after  bill  was  filed 
and  after  hearing  and  finding  the  defend- 
ants filed  a  petition  for  leave  to  file  a 
cross  bill,  it  was  proper  to  deny  it.  Huff  v. 
Bidwell   [C.  C.  A.]    151  F.  563. 

69.  Venner  v.  Denver  Union  Water  Co. 
[Colo.]  90  P.  623.  Cross  bills  are  not  favored 
after  the  merits  of  original  bill  have  been 
passed  on.  Huff  v.  Bidwell  [C.  C.  A.]  151  F. 
663. 

70.  Venner  v.  Denver  Union  Water  Co 
[Colo.]    90  P.   623. 

71.  Venner  v.  Denver  Union  Water  Co. 
[Colo.]  90  P.  623;  Cecil  v.  Karnes,  61  W.  Va. 
.")43,  56  S.  E.  885.  Bill  to  remove  obstruc- 
tions In  a  private  way  which  plaintiff  en- 
titled to  use.  Defendant  could  not  file  a 
cross  bill  praying  removal  by  plaintiff  of 
obstructions  in  another  part.  Peters  v.  Case 
[W.  Va.]  57  S.  E.  733.  In  a  suit  to  quiet 
title  to  an  alleged  appropriation  of  a  water 
right,  a  cross  bill  claiming  priority  might  bo 
filed  by  one  defendant  against  a  codefendant. 
Rickey  Land  &  Cattle  Co.  v.  Wood  [C.  C.  A.] 
152  F.  22.  In  foreclosure  proceedings  a  cross 
bill  by  one  defendant  against  another  for 
professional  services  is  not  related  to  the 
subject-matter  of  the  suit,  and  cannot  be 
maintained.  Novak  v.  Novak  [Iowa]  111  N. 
W.  10.  Third  parties  and  codefendants  can 
only  be  brought  in  where  the  cause  of  action 


affects  the  subject-matter  of  the  principal 
action.  By  statute,  §  6088,  Kirby's  Digest. 
Bill  to  quiet  title.  Defendants  sought  by 
cross  bill  to  recover  other  lands  in  hands  of 
other  persons.  Naler  v.  Ballew  [Ark.]  99  S. 
W.  72. 

72.  New  parties  cannot  be  introduced  into 
a  cause  by  cross  bill.  Newton  v.  Gage,  155 
F.  598.  A  cross  bill  is  bad  which  sets  up 
matter  necessary  to  a  complete  determina- 
tion of  the  cause,  but  yet  goes  further  and 
brings  in  new  parties  with  distinct  interests 
and  an  independent  contract  on  which  a 
separate  suit  for  specific  performance  could 
be  maintained.  Cecil  v.  Karnes,  61  W.  Va. 
543,  56  S.  E.  885. 

73.  Winkleman  v.  White,  147  Ala.  481,  42 
So.  411;  Downes  v.  Worch  [R.  I.]  65  A.  603; 
Rosenbleet  v.  Rosenbleet,  122  111.  App.  408 
Upon  a  bill  for  an  injunction,  affirmative  re- 
lief by  way  of  foreclosure  should  not  be 
granted  to  a  defendant  upon  an  answer  in 
the  absence  of  a  cross  bill.  Smith  v.  Connor 
[Fla.]   44  So.  340. 

74.  Foreclosure  suit  by  holder  of  two  of 
several  notes  secured  by  a  mortgage.  Afllrm- 
ative  relief  may  be  decreed  to  defendants 
holding  other  notes  without  cross  bill. 
Winkleman  v.  White,  147  Ala.  481,  42  So.  401. 
A  cross  bill  is  not  necessary  in  a  bill  for 
an  accounting,  for  it  is  implied  that  there  is 
an  uncertain  balance  to  be  determined  which 
the  plaintiff  will  pay  if  it  is  found  to  be 
against  him.  Downes  v.  Worch  [R.  I.]  65  A. 
603.  Where  defendant  who  is  merely  a 
nominal  party  and  against  whom  no  relief 
is  prayed,  files  a  cross  bill,  and  if  a  decree  is 
rendered  on  the  original  bill  he  will  get  all 
the  relief  he  is  entitled  to,  it  Is  proper  to 
dismiss  the  cross  bill.  Dunbar  v.  American 
Tel.  &  T.  Co,  224  111.  9,  79  N.  E.  423. 

75.  Miller  v.  Rickey,  146  F.  574. 

76.  In  a  suit  to  enjoin  diversion  of  water, 
a  cross  bill  merely  alleging  priority  in  the 
defendant  and  diversion  by  complainant,  and 
praying  affirmative  relief,  sets  up  only  mat- 
ter of  defense  which  may  properly  be  taken 
by  answer,  and  is  demurrable.  Miller  v. 
Rickey,  146  F.  574. 

77.  Spies  v.  Arvondale  &  Co.  R.  Co.,  60  W. 
Va.   389,  55  S.  E.   464. 
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cross  complaint  whidi  is  bad."  To  go  to  trial  without  answering  a  cross  complaint 
is  an  election  to  treat  the  allegations  of  the  cross  complaint  as  issues  in  the  case/" 
and  the  failure  to  answer  is  waived  by  going  to  trial  Avithout  objection.^o  A  de- 
murrer is  the  appropriate  form  of  objection  to  an  answer  in  the  nature  of  a  cross 
bill  setting  up  new  matter.^^ 

(§6)  E.- Demurrer.  Grounds}" — A  demurrer  lies  for  defects  and  objections 
appearing  on  the  face  of  the  pleading,^^  g^^^j-^  ^g  laci^es,^*  multifariousness,^^^  lack  of 
jurisdiction  of  the  parties,^^  or  incapacity  of  parties,®^  an  answer  in  the  nature  of 
a  cross  bill  setting  up  new  matter.*^  A  demurrer  will  not  lie  where  fraud  is  suf- 
ficiently alleged  Avith  proper  parties,^"  nor  for  failure  to  state  the  age  of  parties 
in  the  bill  except  when  it  shows  incapacity  of  the  parties  to  sue  or  be  sued,''"  or  be- 
cause complainant  has  not  filed  original  papers  which  form  the  basis  of  his  suit."^ 

Form.^' — A  demurrer  must  not  introduce  contrary  or  additional  averments  to 
those  alleged  in  the  bill.  Such  a  demurrer  is  known  as  a  "speaking  demurrer"  and 
will  be  overruled.^-  Two  or  more  parties  desiring  to  demur  separately  to  the  same 
pleading  on  the  same  ground  may  unite  in  the  same  paper."* 

Effect  of,  and  procedure  on,  demurrer.^^ — A  demurrer  admits  the  truth  of  the 
material  facts  of  the  bill,  but  denies  that  they  are  sufficient  to  authorize  the  relief 
prayed  for,"^  and  it  also  admits  all  facts  that  can  be  implied  from  the  allegations  by 
reasonable  intendment,"^  but  it  admits  only  facts  Avell  pleaded."^  Where  facts  are 
alleged  on  information  and  belief,  a  demurrer  merely  admits  the  information  and 
belief,  and  not  the  facts,""  but  if  the  allegation  based  on  information  and  belief  is  an 
allegation  which  according  to  the  rules  of  equity  m'ay  be  properly  charged,  it  is  ad- 
mitted by  demurrer.^  A  demurrer  does  not  admit  an  allegation  of  lack  of  signa- 
ture to  a  certain  notice  where  such  notice  is  annexed  to  and  made  a  part  of  the  bill 


78.      Naler  v.  BaUew   [Ark.]   99  S.  W.  72. 
79,80.      Updegraff   v.    Marked   Tree   Lumber 
Co.    [Ark.]    103    S.   W.    606. 

81.  Peters  v.   Case    [W.   Va.]    57   S.   E.    733. 

82.  See  7  C.  L.  1361. 

83.  Alabama  Great  So.  R.  Co.  v.  Prouty 
[Ala.]  43  So.  352;  King  v.  Deckle  [Fla.]  43  So. 
586;  Elliott  v.  Clark  [Cal.  App.]  89  P.  455; 
Prickett  v.  Prickett,  147  Ala.  494,  42  So.  408. 
Demurrer  to  bill  raises  question  whether 
under  its  allegations  complainant  is  entitled 
to  any  relief.  Braithwaite  v.  Henneberry, 
124   111.   App.   407. 

84.  Where  cause  of  action  arose  in  1889 
and  bill  was  filed  stating  that  the  complain- 
ants were  minors  in  1889,  but  not  stating 
when  disability  ceased,  laches  is  so  question- 
able that  it  cannot  be  properly  determined 
on  a  general  demurrer.  King  v.  Deckle 
[Fla.]  43  So.  586.  Objection  to  relief  prayed 
for  on  the  ground  of  laches  niay  be  consid- 
ered on  demurrer.  McNicholas  v.  Tinsler, 
127  111.  App.  381.  Bill  to  establish  a  trust 
and  for  an  accounting  brouglit  in  forty- 
six  years  after  alleged  trust  created.  Elliott 
V.  Clark   [Cal.  App.]   89  P.  455. 

85.  Alabama  Great  So.  R.  Co.  v.  Prouty 
[Ala.]    43   So.    352. 

86.  Where  it  affirmatively  appears  on  the 
face  of  the  bill  that  the  respondent  is  sued 
out  of  the  county  of  his  residence,  it  is  de- 
murrable. Prickett  v.  Prickett,  147  Ala  494. 
42  So.   408. 

87.  City  Loan  &  Banking  Co.  v.  Poole 
[Ala.]   43  So.  13. 

88.  Peters  v.   Case    [W.  Va.]    57   S.   E.   733. 

89.  Conspiracy  to  defraud.  Wheeling  Ice  & 

9  Curr.  L.—  72. 


Storage    Co.    v.    Connor,    61    W.    Va.    Ill,    55 
S.  E.  982. 

90.  City  Loan  &  Building  Co.  v.  Poole 
[Ala]    43   So.    13. 

91.  Gaulley  Coal  Land  Ass'n  v.  Spies,  61 
W.   Va.    19.   55  S.   E.   903. 

02.     See  7  C.  L.  1362.  ' 

93.  Demurrer  averred  a  judgment  of  ^\l 
questions  raised  by  bill.  Pew  v.  Minor,  216- 
Pa.  343,  65  A.   787. 

94.  Eacli  separately  and  severally  demurs,, 
etc.  Whitesell  v.  Strickler,  167  Ind.  602,  78 
NE    845. 

9.5.     See  7   C.   L.   1362. 

96.  Pew  V.  Minor.  216  Pa.  343.  65  A.  787; 
Lesser  v.  Bradford  Realty  Co.,  116  App.  Div. 
212,  101  N.  Y.  S.  571.  Where  a  bill  avers 
that  plaintiff  is  the  legal  guardian  of  a 
minor  and  files  his  order  of  appointment,  a 
demurrer  on  the  ground  tliat  the  bill  does 
not  show  that  the  guardian  was  properly  ap- 
pointed will  be  dismissed,  for  it  admits  that 
he  is  the  legal  guardian,  and  thougli  the 
order  does  not  fully  prove  appointment,  yet 
it  does  not  contradict  the  averment  of  the 
bill  which  is  admitted  as  true.  Wells  v. 
Simmons,  61  W.  Va.  105,  55  S  E.  990.  The 
demurrer  admits  all  material  allegations  of 
the  bill  wliich  are  well  pleaded.  Eisendrath. 
Co.  v.  Gebhardt,  124  111.  App    325. 

97.  Lesser  v.  Bradford  Realty  Co.,  116- 
App.  Div.  212,   101  N.   Y.  S.   751. 

9&,  99.     Watkins   v.    Childs    [Vt.]    66   A.    805. 

1.  Allegation  of  removal  of  boundary* 
stakes  by  defendant,  in  an  action  to  deter- 
mine a  boundary.  Is  admitted  by  demurrer. 
Watkins  v.  Childs  [Vt.]   66  A.  805. 
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and  is  there  shown  to  be  signed  as  a  matter  of  fact.'     A  general  demurrer  goes  to 
the  whole  bill  ^  and  will  be  overruled  if,  upon  the  whole  bill,  the  complainant  is 
entitled  to  any  equitable  relief.*     General  demurrers  are  not  favored  when  inter- 
posed to  a  bill  charging  fraud  and  conspiracy.''     "\Miere  a  bill  is  good  in  part  and 
bad  in  part,  the  demurrer  should  not  be  to  the  whole  bill  but  should  specify  what  is 
alleged  to  be  bad,®  and,  where  questions  of  great  importance  are  presented,  the  court 
will  give  allegations  a  liberal  construction.'''     A  bill  is  properly  dismissed  upon  de- 
murrer which  fails  to  show  that  the  complainant  is  entitled  to  relief,^  and  the  entire 
case  is,  strictly  speaking,  out  of  court;  but  by  rules  of  court  it  is  now  generally  es- 
tablished that  the  court  will  permit  the  orator  to  make  out  a  new  case  by  amending 
his  bill,®  in  which  case  the  defendant  is  entitled  to  answer  anew  and  waive  answer 
to  the  original  bill.^"     As  a  general  rule  a  plea  or  answer  to  the  whole  or  part  of 
a  bill,  the  whole  of  which  is  demurred  to,  overrules  the  demurrer.^^     TV^iere  a  de- 
murrer has  been  filed  but  no  mention  is  made  thereof  in  the  final  decree,  it  will  be 
treated  as  having  been  overruled,^-  and  where  a  demurrer  is  not  expressly  passed 
upon,  but  hearing  is  had  on  the  demurrer  and  the  relief  prayed  for  is  granted,  the 
demurrer  is  impliedly  overruled.^^     Where  upon  appeal  a  demurrer  is  sustained,  the 
bill  fails  and  all  subsequent  proceedings  go  with  it.^*     "\Miere  a  demurrer  to  a  bill  is 
joint  and  several,  it  may  be  good  as  to  one  and  bad  as  to  the  other,^'*  but  where  it  is 
joint  it  must  be  good  as  to  each  of  them.^®     Allowance  of  right  to  answer  over  an 
overruling   of   demurrer   rests   in   discretion. ^^     A   demurrer   may  be   amended. ^^ 
Where  a  joint  demurrer  is  overruled,  an  appeal  by  one  defendant  is  irregular,  for 
appeal  sliould  be  taken  in  the  name  of  both  defendants ;  ^^  such  irregularity  is  waived 


2.  Williams  v.  Olson,  141  Mich.  580,  12 
Det  Leg.  N.   560,  104  N.  W.   1101. 

3.  Murphy  v.  Penniman  [Md.]  66  A.  282. 
Where  the  pertinent  fact  in  a  bill  of  com- 
plaint raises  a  doubt  as  to  the  complainant's 
right  to  relief,  a  general  specification  of  a 
want  of  equity  in  a  demurrer  is  sufficient. 
Bill  to  restrain  action  at  law  to  recover 
under  devise  in  a  will.  Steelman  v.  Wheaton 
IN.  J.  Eq.]   66  A.  195 

4.  Where  a  bill  is  demurred  to  generally, 
the  bill  will  be  sustained  if  it  is  possible 
from  the  charges  contained  in  it  to  spell 
out  an  equity  in  favor  of  the  complainant. 
Bill  ambiguous  as  to  fraud  charged.  Maz- 
zolla  v.  Wilkie  [N.  J.  Eq.]  66  A.  584.  Not  all 
proper  parties  joined  Watkins  v.  Childs 
[Vt.]  66  A.  805.  When  the  validity  of  a 
pleading  is  challenged  by  demurrer  as  not 
stating  facts  sufficient  to  constitute  a  cause 
of  action,  all  facts  stated  will  be  held  true, 
and  the  bill  will  also  be  held  to  state  all 
facts  that  can  be  Implied  from  the  allega- 
tions by  reasonable  intendment.  Lesser  v. 
Bradford  Realty  Co.,  116  App.  Div.  212,  101 
N.  Y.  S.  571.  Where  bills  present  questions 
6f  great  Importance,  the  court  will  give  alle- 
gations a  liberal  construction  in  ruling  upon 
demurrer.  Reasonableness  of  railroad  rates 
Houston  &  T.  C.  R.  Co.  v.  Storey,  149  F. 
499.  Demurrers  to  the  whole  bill  cannot  be 
sustained  if  there  be  sufficient  in  the  whole 
bill  to  require  an  answer,  although  some 
parts  may  be  defective.  Uncertain  and  con- 
flicting allegations.  Murphy  v.  Penniman 
[A^l.]  66  A.  282.  A  general  demurrer  to  the 
whole  bill  will  not  be  sustained  where  the 
bill  contains  matters  criable  by  a  court  of 
equity  and  others  triable  by  a  court  of  law. 
Id. 

5.  Jahn  V.  Champagne  Lumber  Co.,  147  F. 
631. 

6.  Bill    contained    matter    of    law    and    of 


equity.  Murphy  v.  Penniman  [Md.]  66  A.  282. 
Wliere  a  demurrer  goes  to  only  one  para- 
gi-aph  of  a  bill,  but  seeks  to  object  to  the 
whole  bill,  it  will  be  overruled.  Southern  R. 
Co.  v.  Hayes   [Ala.]    43  So.   487. 

7.  Railroad  rate  law.  Houston  &  T.  C 
R.   Co.   V.   Storey,    149   F.    499. 

8.  Morgan  v.   Jones    [Fla.]    42   So.   242. 

9.  10.  Scoville  v.  Brock,  79  Vt.  449,  65  A. 
577. 

11.  Where  demurrer  to  whole  bill  in 
equity  prays  judgment  in  usual  form  wiiether 
defendant  should  be  required  to  answer,  de- 
murrer is  waived  by  answer  to  whole  mat- 
ter demurred  to.  McDevitt  v.  Connell  [N.  J. 
Eq.]  63  A.  504.  In  the  Federal  courts  a  de- 
fendant cannot  demur  to  a  whole  bill  and  at 
the  same  time  answer  the  entire  bill  (Bryant 
Bros.  Co.  \1  Robinson  [C.  C.  A.]  149  F.  321). 
and  if  such  pleadings  are  filed,  the  effect 
of  the  answer  is  to  overrule  the  demuirer 
(Id.). 

13.  Cecil  v.  Karnes,  61  W.  Va  543,  56  S 
E.   885. 

13.  Bledsoe  v.  Robinett.  105  Va.  723,  54 
S.   E.    861. 

J4.  Can  be  no  decree  without  proper  plead- 
ings. Cecil  V.  Karnes,  61  W.  Va.  543,  56  S. 
E.   885. 

15,  16.  Taylor  v.  Mathews  [Fla.]  44  So. 
146. 

17.     Vanek  v.  Senft,  124  111.  App.  573. 

19.  Where  a  defendant  demurs  to  a  pe- 
tition, but  dies  before  the  expiration  of  the 
time  within  which  he  may  demur,  his  admin- 
istrator is  entitled  to  such  time  as  is  equal 
to  the  balance  of  the  time  remaining  at  his 
death,  and  may  amend  the  demurrer  within 
bruch  time.  Belt  v.  Lazenby,  126  Ga.  767,  56 
S.   E.   81. 

19,  20.  Rensford  V.  Magnus  &  Co.  [.\la.] 
43    So.    853. 
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by  the  joinder  in  error  of  the  plaintiff  on  the  record.=°  Xo  ground  for  demurrer 
can  be  considered  on  appeal  which  was  not  assigned  in  the  trial  court  unless  the 
trial  court  was  without  jurisdiction.-^ 

(§6)  F.  Plea.-^ — The  object  of  a  plea  is  to  reduce  the  cause  to  a  single 
point,  =^^  and  a  plea  setting  up  more  than  one  defense  is  bad  for  duplicity.-*  A  neg- 
ative plea  denies  some  material  allegation  in  the  bill,  and  the  l)urden  is  on  the  com- 
plainant.-^ An  affirmative  plea  is  one  that  sets  up  some  matter  dehors  the  bill,  and 
the  burden  is  on  the  defendant.-^  Some  of  the  matters  which  may  be  made  the  sub- 
ject of  pleas  are  incapacity  of  the  complainant  to  sue,^^  another  suit  pending,-* 
laches.-''  A  plea  to  a  bill  which  states  the  existence  of  a  certain  statute  allowing 
acts  complained  of  in  the  bill,  but  which  fails  to  state  that  the  defendant  acted  pur- 
suant thereto,  states  no  justification  under  the  statute.^"  To  contest  the  sufficiency 
of  a  plea,  the  cause  must  be  set  down  for  a  hearing  on  bill  and  plea.  This  operates 
as  a  demurrer  to  the  plea.^^  At  a  hearing  upon  plea  and  general  replication,  no 
fact  is  in  issue  but  the  truth  of  the  matter  pleaded.^-  Matters  which  have  been  ad" 
judged  on  a  plea  not  to  constitute  a  defense  cannot  be  again  set  up  in  the  answer.^^ 
Defendants  are  entitled  to  answer  over  where  their  plea  is  based  on  a  statute  which 
was  repealed  pending  suit.^*  TMiere  by  statute  all  matters  of  defense  may  be  incor- 
porated in  the  answer  and  no  special  pleading  is  required,  yet  to  entitle  the  defend- 
ant to  dismissal  on  account  of  a  plea  not  set  down  for  a  hearing,  but  fully  proved  by 
the  evidence,  the  plea  must  have  been  set  up  independently  or  incorporated  in  the 
answer  as  a  plea.^^  But  if  the  plea  is  sufficient  as  a  defense  in  the  matter  set  up  in 
it,  the  plaintiff  may  then  take  issue  on  the  plea  or  set  up  matter  in  evidence,  which 
latter  is  accomplished  by  an  appropriate  amendment  to  the  bill.^°  "\Ylien  a  i^lea  is 
filed,  the  same  may  be  set  down  on  hearing  on  its  sufficiency  in  law  as  a  defense.^' 
If  this  is  not  done  and  issue  is  taken  on  the  plea  which  is  sustained  by  the  evidence, 
the  defendant  is  entitled  to  a  decree  although  the  matter  set  up  is  immaterial. ^^ 

(§6)  Q.  Answer. ^^ — Answer  must  be  at  appearance  term  unless  the  rules  per- 
mit answer  at  a  later  day.*''     "VMiere  a  defendant  fails  to  answer  a  petition,  allega- 


21.  Strother's  Adm'x  v.  Strother,  106  Va 
420,   56  S.  E.  170. 

32.     See    7    C.    L.    1364. 

23.  Complaint  alleged  that  defendant  made 
and  sold  an  infring-ement  of  a  patent.  Plea 
denied  existence  of  letters  patent.  Schnauf- 
fer  V.   Aste,    148    F.    867. 

24.  Creditor's  bill  against  two  stockhold- 
ers of  a  dissolved  corporation.  Plea  set  up 
other  stockholders,  and  that  assignment  of 
cause  of  action  to  complainant  was  specula- 
tive. Jahn  V.  Champagne  Lumber  Co.,  152  F. 
669. 

25.  26.  Bill  said  acts  were  done  in  U.  S. 
and  foreign  countries.  Plea  that  acts  were 
done  in  foreign  countries  only.  Vacuum  Oil 
Co.  V.  Eagle  Oil  Co.,  154  F.   867. 

27.  City  Loan  &  Banking  Co.  v.  Poole 
[Ala.]   43  So.  13. 

28.  Unless  the  record  shows  the  pendency 
of  another  suit  for  the  same  matter,  the 
plea  must  be  overruled.  Van  Houten  v.  Stev- 
enson, 68  N.  J.  Eq.  490,  64  A.  1058.  If  the 
plea  does  not  expressly  aver  that  the  suits 
are  for  the  same  subject,  it  must  specifically 
state  the  facts  indicating  it.  Id.,  69  N.  J.  Eq. 
626,  64  A.  1094.  A  bill  quia  timet  brought 
under  the  provision  of  statute  to  quiet  title 
is  not  barred  by  a  plea  of  the  pendency  of 
an  action  of  forcible  detainer.  Under  the 
Kentucky  statute  a  person  having  title  and 
possession  of  land  may  sue  in  equity  to  quiet 


title,  notwithstanding  the  pendency  of  an 
action  of  forcible  entry  and  detainer  brought 
by  the  defendant  against  him.  Engle  v.  Ten- 
nis Coal  Co.,  30  Ky.  L.  R.  1269,  101  S.  V,\ 
309. 

29.  See   §3,   supra. 

30.  Barnes  v.  Roy,  27  R.  I.  53  4.  65  A. 
277-. 

31.  Schoettle  v.  Hengen  [N.  J.  Eq.]  66  A. 
922.  By  setting  down  a  plea  for  argument, 
the  complainant  admits  the  facts  therein 
pleaded.     Schnauffer  v.   Aste,   148   F.   867. 

32.  Vacuum  Oil  Co.  v.  Eagle  Oil  Co.,  154 
F.   867. 

33.  Miller  v.   Rickey,   146   F.   574. 

34.  Bill  to  enjoin.  Barnes  v.  Roy.  27  R. 
1.    534,    65    A.    277. 

35.  A  defense  of  discharge  in  bankruptcy 
set  up  in  the  answer  concluding  with  tlie 
statement  that  it  was  a  plea  in  bar  does  not 
constitute  a  plea  in  form  incorporated  in  the 
answer.  Brunson  v.  Rosenheim  [Ala.]  43  So. 
31. 

36.  Plea  of  bankruptcy.  Amendment  that 
judgment  sued  on  obtained  more  than  four 
months  prior  to  filing  of  petition.  Brunson 
V.    Rosenheim    [Ala.]    43    So.    31. 

37.  38.  Brunson  v.  Rosenheim  [Ala.]  43 
So.   31. 

39.  See  7  C.  L.  1365. 

40.  Parties  not  served,  summoned,  or  noti- 
fied cannot  avail  themselves  of  the  provisions 
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tions  as  to  him  stand  as  confessed  by  liim.^^  Amendments  to  answers  ma}^  l)e  al" 
lowed  in  the  discretion  of  the  court  which  is  not  reviewable  in  the  absence  of  a  show- 
ing of  its  abuse,*-  but  after  issue  made  and  trial  had  thereon,  defendant  cannot  file 
an  amended  answer  asserting  an  inconsistent  claim.*^  An  answer  is  not  imperti- 
nent if  it  be  relevant  or  can  have  any  influence  in  the  decisionn  of  the  suit  either  as 
to  subject-matter,  relief,  or  costs.**  Where  a  bill  alleges  unnecessary  facts  tending 
to  reflect  upon  defendant's  integrity,  an  answer  responsive  thereto  is  not  imperti- 
nent.*^ A  prima  facie  case  is  sufficient  to  sustain  jurisdiction  in  the  absence  of  an 
answer  or  affidavit  denying  the  averments  of  the  bill.*^  Where  a  court  has  no  juris- 
diction to  entertain  a  bill,  no  relief  can  be  given  upon  an  answer  asking  for  affirm- 
ative relief.*^  Where  exceptions  are  filed  to  the  defendant's  answer  some  of 
which  are  good  and  some  bad,  and  the  result  of  sustaining  such  as  are  good  would 
leave  the  answer  in  a  disjointed  condition,  the  defendant  will  be  required  to  file  a 
new  answer.**  Where  complainant  is  permitted  to  amend  his  bill  the  defendant  is 
entitled  to  answer  anew  and  waive  answer  to  the  original  bill.*®  Setting  a  cause 
down  for  hearing  on  bill  and  answer  admits  all  allegations  in  the  answer  and  waives 
all  informalities.^"' 

Verification.'^^ — \Miere  the  answer  to  a  bill  need  not  be  under  oath,  it  is  not 
demurrable.^^  An  answer,  although  in  the  nature  of  a  cross  bill,  need  not  be  signed 
by  the  defendant  personally  when  an  answer  on  oath  is  waived  in  the  bill  under 
Chancery  Eules  la,  lOe.^^ 

Effect  of  ansiver.^* — All  allegations  of  the  bill  properly  pleaded  and  not  denied 
by  the  answer  are  admitted,^^  and  where  a  cause  is  submitted  upon  bill  and  answer, 
the  defendant  is  entitled  to  the  benefit  of  all  denials  in  the  answer  of  matters  set 
forth  in  the  bill  and  all  matter  properly  pleaded  in  the  answer.^®  It  is  the  general 
rule  but  subject  to  the  discretion-of  the  court  that  filing  an  answer  dissolves  an  in- 
junction granted  ex  parte,**^  but  an  answer  admitting  the  material  equities  of  the 


of  the  Chancery  act  permitting  defendants 
to  file  an  answer  after  appearance  term. 
Jenkins  &  Reynolds  Co.  v.  Wells,  123  111  App. 
280. 

41.  V^''addington  v.  Lane,  202  Mo.  387,  100 
S.  W.  1139. 

42.  Amended  answer  allowed  and  such  an- 
swer to  be  sworn  to  and  signed  after  filing. 
Haile  v.  Venable    [Fla.]    44   So.    76. 

43.  Where  in  a  suit  to  restrain  issuing 
of  patents  to  defendants  they  claimed  lands 
to  be  vacant  and  unappropriated,  they  cannot 
after  trial  of  this  issue  amend  their  answer 
by  alleging  that  they  hold  lands  by  a  prior 
patf^nt.  Asher  v.  Uhl,  29  Ky.  L.  R.  396,  93  S. 
W.  29. 

44.  45.  Holzendorf  v.  Terrell  [Fla.]  42  So. 
584. 

46.  Spaulding  v.  Evenson,  149  F.  913;  Ev- 
enson  v.  Spaulding  [C.  C.  A.]   150  F.  517. 

47.  Bill  to  enforce  forfeiture.  Answer  re- 
quested injunction.  Spies  v.  Arvondale  &  C. 
R.  Co.,  60  W.  Va.  389,  55  S.  E.  464. 

48.  Dr.  Miles  Medical  Co.  v.  Snellenburg, 
152  F.   661. 

49.  Scoville  V.  Brock,  79  Vt.  449,  05  A. 
577. 

50.  Where  there  Is  no  way  to  attack  the 
substance  of  an  answer,  except  to  bring  the 
matter  forward  for  hearing  on  the  bill  and 
answer  which  admits  all  allegations  In  the 
answer  and  waives  all  informalities,  and  the 
bill  is  set  down  for  such  hearing  in  good 
faith  and  a  separate  defense  in  the  answer 
is  insufficient,  the  bill  will  not  be  dismissed 


but  the  insuflficient  defense  will  be  stricken 
out  and  the  complainant  granted  leave  to 
file  a  replication  on  payment  of  half  the 
costs.     Besson  &  Co.  v.  Goodman,  147  F.  887. 

51.  See  7  C.  L.   1366. 

52.  Answer  to  a  bill  of  discovery  not  re- 
quired to  be  under  oath  by  statute.  Palliser 
V,  Home  Tel.  Co.   [Ala.]   44  So.  575. 

53.  O'Donnell  v.  St.  Clair  Circuit  Judge. 
146  Mich.  442,  13  Det.  Leg.  N.  830.  109  N.  W. 
769. 

54.  See  7  C.  L.  1366. 

55.  Culver  Lumber  Co.  v.  Culver  [Ark.] 
99  S.  W.  391.  In  suit  to  enjoin  obstruction 
of  street,  general  denial  of  allegations  in  bill 
as  to  dedication  of  street  and  as  to  its  sub- 
sequent opening  and  use  pursuant  thereto 
held  sufficient  to  raise  an  issue,  charges  in 
such  allegations  not  being  prima  facie  within 
knowledge  of  defendants.  City  of  Mobile  v. 
Fowler,  147  Ala.  403,  41  So.  468. 

50.  Where  a  replication  is  withdrawn  and 
the  case  Is  set  down  for  hearing  on  the  bill 
and  answer,  the  complainant  admits  every 
averment  of  fact  in  the  answer  and  obtains 
no  benefit  from  allegations  of  the  bill  which 
are  denied  in  the  answer.  Besson  &  Co.  v. 
Goodman,  147  F.  887.  In  a  suit  for  partition 
the  bare  denial  of  complainant's  title  on  in- 
formation and  belief  by  defendants  who  do 
not  claim  adversely  does  not  put  such  title 
in  issue  so  as  to  require  a  stay  until  it  has 
been  established  at  law.  Carlson  v.  Sullivan 
[C.   C.   A.]    146   F.   476. 

67.     Injunction    to    restrain    sale    of    bonds 
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bill  and  setting  up  new  matter  in  avoidance  will  not  dissolve  an  injunction.'*  An 
answer  filed  by  a  person  not  properly  a  party  is  without  effect.^^  Answer  wavies  de- 
murrer as  a  general  rule.®"  An  answer  by  one  of  several  co-defendants  which  goes 
to  the  whole  bill  and  under  which  plaintiff  is  unable  to  show  that  he  is  entitled  to 
relief  causes  a  dismissal  of  the  whole  bill  and  plaintiff  is  not  entitled  to  a  decree 
against  defaulting  defendants.^^ 

As  evidence.^^ — Where  oath  to  answer  has  been  waived,  the  answer  though 
sworn  to  has  only  the  evidential  weight  of  an  ex  parte  affidavit  upon  motion  for 
preliminary  injunction.^'  Xew  matter  set  up  in  an  answer  and  not  responsive 
to  the  bill  is  not  evidence.®*  An  answer  to  a  bill  of  discovery  under  oath  has  cer- 
tain probative  force,  while  an  answer  not  under  oath  becomes  a  mere  pleading.*'^ 
Defendant  cannot  avail  himself  of  facts  specifically  denied  in  the  answer.®^ 

Admissions.^'' 

(§6)  H.  Replication,  exceptions,  and  motions.^^ — By  filing  replication  to  a 
plea  the  complainant  admits  the  sufficiency  of  the  facts  stated  as  a  defense,  the  only 
question  being  as  to  their  truth.®^  AMiere  an  answer  setting  up  new  matter  is  filed 
and  an  issue  made  by  a  replication  thereto,  it  is  incumbent  upon  the  defendant  to 
make  out  a  prima  facie  case  before  plaintiff'  must  make  proof  of  the  allegations  of 
the  bill.^°  An  exception  to  a  bill  of  complaint  is  in  some  respects  like  a  demurrer. 
If  it  go  to  the  whole  bill  and  any  part  of  it  be  good,  the  exception  cannot  be  sus- 
tained, and  if  it  be  taken  to  a  whole  paragraph  any  part  of  which  is  good,  the  ex- 
ception must  be  denied  as  a  whole.'^^  The  sufficiency  of  the  answer  may  be  tested 
by  exceptions,^^  but  the  exception  must  not  be  too  broad  nor  should  it  be  sus- 
tained if  the  answer  would  thereby  be  mutilated  or  falsified.'^^  A  motion  to  strike 
is  proper  where  the  bill  itself  raises  a  doubt  as  to  the  complainant's  right  to  equi- 
table relief,^*  and  it  may  be  treated  as  essentially  a  demurrer  to  the  bill.'^  Motions 
against  answers  are  confined  to  striking  out  parts  of  the  answer  as  insufl&cient. 


obtained  by  fraud.  If  injunction  dissolved 
would  be  sold  to  innocent  purctiasers  for 
value  and  lost.  Pere  Marquette  R.  Co.  v. 
Bradford,  149  F.  492. 

58.  Motion  for  preliminary  Injunction. 
Answer  of  estoppel  and  ratification.  Pere 
Marquette  R.  Co.  v.  Bradford,  149  F.  492. 

59.  Minors  not  specifically  named  In  a 
bill  but  only  as  wards  of  a  guardian.  Guar- 
dian ad  litem  appointed  who  filed  an  answer 
which  was  of  no  effect.  Oneal  v.  Stimson, 
€1  W.  Va.  551.  56  S.  E.  889. 

60.  McDevitt  V.  Connell  [N.  J.  Eq.]  63  A. 
504;  Bryant  Bros.  Co.  v.  Robinson  [C.  C  A] 
149    F.    321. 

61.  Grider  v.  Corbin,  116  App.  Div.  818, 
102  N.   Y.  S.   181. 

62.  See  7  C.  L.  1367. 

63.  Pere  Marquette  R.  Co.  v.  Bradford,  149 
F.   492. 

64.  Persons  v.  Ramsey  [Fla.]  43  So.  503. 
An  an.'^wer  in  equity  is  evidence  only  wlien 
responsive  to  the  bill  and  its  statements  are 
not  made  on  information  and  belief.  County 
of  Henry  v.   Stevens,   120   111.   App.   344. 

65.  Bloede  v.  Carter,  148  F.  127.  Code 
1896,  §  679,  provides  that  when  a  bill  is  filed 
for  any  other  purpose  than  discovery  only 
the  plaintiff  may  waive  answer  under  oath, 
In  which  case  the  answer  is  entitled  to  no 
more  weig'ht  as  evidence  than  the  bill.  Pal- 
liser  v.  Home  Tel.  Co.   [Ala.]    44  So.  575. 

66.  Millard   v.   Millard,   123   111.  App.   264. 

67.  68.      See   7   C.   L.   1368. 

60.     Plea  in   bar   that  former  complaint   of 


like  effect  had  been  dismissed.  Complainant 
filed  a  replication  and  after  a  finding  of  the 
truth  of  the  facts  pleaded  in  bar  contended 
that  the  matter  pleaded  was  insufficient  In 
law  to  operate  as  a  bar.  Schoettle  v.  Hen- 
gen    [N.  J.   Eq.]    66  A.   922. 

70.  Bill  to  foreclose.  Answer  in  confes- 
sion and  avoidance  of  payment.  Parsons  v. 
Ramsey   [Fla.]    43  So.  503. 

71.  Board  of  Trade  of  Chicago  v.  National 
Kansas  City  Mo.  Board  of  Trade,  154  F.  2-38. 

T3.  Interrogatories  to  show  that  defend- 
ants held  as  trustees  for  plaintiffs.  Defend- 
ants answered  under  oath  denying  the  trust. 
Wells  V.  Wells,  116  La.  1065,  41  So.  316.  The 
objection  that  an  answer  does  not  answer 
specific  interrogatories  in  a  bill  should  be 
reached  by  exceptions  rather  than  a  motion. 
Van  Dyke  v.  Van  Dyke  [N.  J.  Eq.]   65  A.  215. 

73.  Holzendorf  v.  Terrell  [Fla.]  42  So.  584. 
Setting  a  bill  down  for  hearing  on  bill  and 
answer  is  a  waiver  by  complainant  of  all  Ir- 
regularities in  the  answer  and  they  can  only 
be  reached  by  exceptions.  Besson  &  Co.  v. 
Goodman,  147  F.  887.  Unless  it  appears  that 
an  exception  has  been  passed  upon  by  the 
lower  court,  it  will  be  treated  as  waived  de- 
spite the  fact  that  it  .is  claimed  that  the 
statement  in  a  decree  that  exceptions  were 
waived  is  incorrect.  Fulton  v.  Messenger,  61 
W.   Va.    477,    56    S.    E.    830. 

74.  Effect  of  a  clause  in  a  will.  Steelman 
V.  Wheaton   [N.  J.  Eq.]   66  A.  195. 

75.  Chancery  rule  213.  Holton  v.  Holton 
[N.   J.    Eq.]    65    A.    481. 
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scandalous,  or  impertinent,  and  have  not  been  entertained  to  strike  out  the  entire 
answer.'^ 

Motions  to  dismiss"  and  exceptions  to  reports  of  masters  and  auditors  are 
treated  elsewhere."* 

(§6)  7.  Issves,  proof,  and  variance.''^ — A  total  variance  between  the  plead- 
ings and  the  proof  is  fatal  to  recoverv.®"  The  court  cannot  grant  relief  inconsistent 
with  the  theory  upon  which  the  bill  is  drawn/^  nor  can  defendant  avail  himself  of 
a  defense  not  pleaded.^- 

(§  6)  J.  Objections  and  v:aiver  tliereof.^^ — Questions  as  to  the  legal  suf- 
ficiency of  a  pleading  are  waived  by  failure  to  raise  them  in  proper  time  and  man- 
ner,** and  also  by  filing  further  pleadings,*^  or  having  a  hearing  on  the  mertis.*® 
Wliere  a  witness  refuses  to  answer  a  question  at  a  hearing  before  a  master  and  the 
question  is  certified  to  the  court  but  the  motion  to  compel  an  answer  is  not  pressed, 
the  right  to  answer  is  waived.*' 

§  7.  Talcing  hill  as  confessed  or.  on  default.^^ — The  entry  of  a  decree  pro  con- 
fesso  shows  the  defendant  has  not  presented  a  defense  to  the  suit  and  permits  the 
plaintiff  to  proceed  ex  parte,*"  and  the  defendant  is  not  entitled  to  notice  of  further 
proceedings.**"  A  decree  pro  confesso  cannot  legally  be  entered  against  a  defendant 
who  is  not  shown  to  have  been  within  the  jurisdiction  of  the  court. "^  Under  the 
codes  in  some  states  where  a  bill  is  taken  for  confessed,  a  motion  to  reverse  or  cor- 
rect the  decree  must  be  made  in  the  court  entering  the  decree."-  Under  Acts  1905, 
p.  1007,  c.  472,  a  bill  may  be  taken  pro  confesso  on  the  second  day  of  the  term."^ 


76.  Van  Dyke  v.  Van  Dyke,  [N.  J.  Eq.]  65 
A.    215. 

77.  See     post,     §   9,     Dissmissal. 

78.  See  post,  §  10,  Trial  by  Jury  or  Master, 
etc. 

79.  See   7   C.   L.    1369. 

80.  Evidence  held  to  show  variance.  Pan- 
kau  V.  Morrissey,  224  111.  177.  79  N.  E.  643. 
Where  complainant  claims  sole  ownership  of 
a  note,  evidence  is  inadmissible  to  show  joint 
ownership  with  defendant.  Rosenbleet  v. 
Rosenbleet,  122  111.  App.  408. 

81.  Where  bill  for  specific  performance  is 
in  affirmance  of  a  contract  and  the  relief 
prayed  for  is  denied,  the  court  properly  re- 
fused to  retain  the  bill  for  purpose  of  assess- 
ing damages  for  nonperformance.  Braith- 
waite   V.    Htnneberry.    124    111.*  App.    407. 

82.  Millard  v.  Millard,   123  111.  App.   264. 

83.  See   7   C.    L.    1369. 

84.  In  a  STuit  to  foreclose  a  lien  on  rail- 
road property,  an  objection  to  an  order  of 
sale  on  the  ground  that  receivership  proceed- 
ings are  pending  in  a  Federal  court  cannot 
be  raised  for  the  first  time  on  appeal.  Wet- 
zel &  T.  R.  Co.  V.  Tennis  Bros.  Co.  [C.  C.  A.] 
145  P.  458.  By  proceeding  as  though  the  al- 
legations of  a  complaint  were  put  in  issue, 
the  objection  that  the  answer  was  not  suf- 
ficient to  raise  one  has  been  waived.  Allega- 
tions of  fraud  claimed  admitted  by  answer. 
Venner  v.  Denver  Union  Water  Co.  [Colo.] 
90  P.  623.  Under  V.  S.  939,  a  master  need 
not  state  his  decision  in  admitting  or  reject- 
ing evidence  unless  requested  so  to  do,  but 
may  treat  the  objection  thereco  as  waived. 
Allen's  Adm'rs  v.  Allen's  Adm'rs,  79  Vt.  173, 
64  A.  1110. 

85.  Answer  waives  demurrer  as  a  general 
rule.  McDevitt  v.  Connell  [N.  J.  Eq.]  63  A. 
304;  Bryant  Bros.  Co.  v.  Robinson  [C.  C.  A.] 
149  F.  321.  By  statute,  answer  waives  a 
defect    of    misjoinder    of    parties.      Hev.    St. 


1899,   §   598.     Hudson  v.  Wright,  204  Mo.   412, 
103   S.   W.   8. 

86.  Allegations  of  trespass  and  nuisance. 
Vaughan  v.  Bridgham,  193  Mass.  392,  79  N. 
E.  739.  Objection  raised  for  the  first  time 
on  appeal.  Wetzel  &  T.  R.  Co.  v.  Tennis 
Bros.  Co.  [C.  C.  A.]  145  F.  458.  Consent  to 
the  issuance  of  a  preliminary  injunction 
waives  any  question  of  multifariousness. 
Pennsylvania  Co.  v.  Bay,  150  F.  770.  The 
right  to  object  to  a  failure  to  answer  a 
cross  complaint  is  waived  by  going  to  trial 
without  objection.  Updegraff  v.  Marked 
Tree  Lumber  Co.  [Ark.]  103  S.  W.  606.  Ob- 
jection that  an  action  should  be  at  la>w  in- 
stead of  equity  is  waived  by  pleading  and 
going  to  trial.  Felgenspan  v.  Nizolek  [N.  J. 
Eq.]  65  A.  703.  Ejectment  instead  of  action 
to  quiet  title.  Brown  v.  Baldwin  [Wash  ] 
89  P.   483. 

87.  Dr.  Fahrney  &  Sons  Co.  v.  Ruminer 
[C.  C.  A.]   153  F.  735. 

88.  See  7  C.  L.  1369. 

89.  Where  the  defendant  was  present  and 
without  objection  argues  the  case  at  the 
final  hearing,  he  cannot  complain  tliat  no 
decree  pro  confesso  was  entered.  Williams 
v.    Clyatt    [Fla.J    43    So.    441. 

90.  Taking  of  depositions.  John.son  v. 
Potterfleld    [Ala.]    43    So.    228. 

91.  No  service  made,  no  publication,  no 
appearance  to  submit  to  jurisdiction.  Sara- 
sota Ice,  Fish  &  Power  Co.  v.  Lyle  &  Co. 
[Fla.]    4  3    So.    60  2. 

92.  Code  1899,  §  5,  c.  135.  Fulton  v. 
Messenger,  61  W.  Va.  477,  56  S.  E.  830.  Un- 
der §  5,  c.  134,  Code  1899,  a  decree  pro  con- 
fesso cannot  be  set  aside  after  the  term  at 
which  it  was  entered  except  on  motion  in 
the  circuit  court  for  error  on  the  face  there- 
of for  which  an  appellate  court  could  re- 
verse it  or  by  a  bill  of  review.  Richmond 
V.    Richmond    [W.   Va.]    57  S.   E.   736. 

»3.     Tipton  V.  Tipton   [Tenn.]   104  S.  W.  237. 


9  Cur.  Law. 


EQUITY  §  9. 


1143 


§  8.  Abatemrnt  and  revival.^* — A  suit  in  equity  abates  upon  the  death  of  a 
defendant  who  has  appeared,  so  far  as  proceedings  against  him  are  concerned,  and 
if  he  were  an  indispensable  part}-,  all  proceedings  must  be  suspended  till  his  repre- 
sentatives have  been  brought  in;  but  if  his  interest  wholly  ceases  by  his  death,  or 
wholly  survives  to  one  of  the  other  parties,  no  revivor  is  necessary,®^  but  where  a 
decree  determining  the  property  rights  of  the  parties  was  rendered  during  the  life- 
time of  both,  the  subsequent  death  of  one,  after  submission  on  appeal,  does  not  abate 
the  suit  and  such  decree  is  reviewable  on  appeal. ^^ 

§  9.  Dismissal.  Vohnitary  dismissal.^' — A  complainant  has  an  absolute 
right  to  dismiss  his  suit  without  prejudice  at  any  time  before  hearing  on  payment 
of  costs  and  without  terms,  where  the  dismissal  will  deprive  the  defendant  of  no 
substantial  right  acquired  since  suit,  and  he  is  not  entitled  to  and  has  not  prayed  for 
any  affirmative  relief.^^  "\Miere,  however,  other  parties  have  acquired  rights,  the 
complainant  no  longer  has  power  to  control  the  suit  and  it  is  proper  to  refuse  a  non- 
suit.®^ '\'\liere  an  agreement  to  dismiss  is  made  out  of  court  and  has  never  been 
acted  upon  by  the  court  and  no  one  properly  representing  the  complainant  attempts 
to  discontinue  the  case,  the  court  is  not  called  on  to  give  the  agreement  effect,  but  the 
defendant  will  be  left  to  the  proper  proceeding  by  cross  bill.^ 

Involuntary  dismissaJ.- — A  motion  to  dismiss  lies  for  failure  to  join  necessary 
parties,^  want  of  jurisdiction,*  because  of  adequate  remedy  at  law.^  pendency  of  an- 
other suit  involving  the  same  issues,*'  and  because  of  the  passing  of  the  necessity  or 
possibility  of  relief.'  By  statute  in  some  states  if  the  complainant  has  commenced 
proceedings  in  the  wrong  court  it  is  no  ground  for  dismissal,  but  the  same  should 
be  transferred  to  the  proper  court  ^  If  the  appellate  court  is  of  the  opinion  that  on 
final  hearing  a  bill  must  be  dismissed,  it  should  make  final  disposition  of  the  cause 
at  once  despite  the  fact  that  the  appeal  is  from  an  interlocutory  order. ^  Part  of  a 
bill  which  is  not  indispensable  may  be  dismissed  and  the  rest  retained.^^  Where  a 
bill  shows  equit}',  any  defects  should  be  reached  by  demurrer  and  not  by  a  motion 
to  dismiss.^^  Courts  are  not  required  in  all  cases  to  dismiss  a  bill  because  a  person 
appears  upon  both  sides  of  the  record.^-  A  dismissal  of  a  bill  for  want  of  equity 
where  the  equity  of  the  bill  is  directly  challenged  is  as  proper  in  vacation  as  in 


94.  See   7  C.   L.   1370. 

95.  Worley  v.  Dade  County  Security  Co. 
[Fla.]    42   So.    527. 

9«.  Strickland  v.  Strickland,  80  Ark.  451, 
97  S.  W.  659. 

97.  See  7   C.  L.   1371. 

98.  Morton  Trust  Co.  v.  Keith,  150  F.  606. 

99.  Creditors  liad  intervened,  final  decree 
been  rendered,  and  property  sold.  Culver 
Lumber   Co.    v.    Culver    [Ark.]    99    S.   V\^    391. 

1.  Snyder  v.  De  Forrest  V\^ireless  Tel. 
Co.,  154  F.  142. 

2.  See  7  C.  L.   1371. 

3.  Jones  v.  Gould   [C.  C.  A.]    149  F.   153. 

4.  Larkey  v.  Gardner,  105  Va.  718,  54  S. 
E.  886;  Arkansas  S.  E.  R.  Co.  v.  Union  Saw- 
mill Co.  [C.  C.  A.]  154  F.  304.  Motion  to 
dismiss  will  lie  where  no  equity  is  apparent 
on  the  face  of  the  bill  or  the  court  has  no 
jurisdiction.  Sargent  Co.  v.  Baublis,  127  111. 
App.   631. 

5.  Upon  trial  evidence  showed  only  a  le- 
gal title  involved.  Hubatka  v.  Maierhoefer 
[N.  J.  Eq.]  65  A.  1002.  A  motion  to  dismiss 
a  bill  for  want  of  equity  raises  only  the 
question  whether  the  bill  presents  a  case 
for  equitable  relief.  Williams  v.  Neill,  147 
Ala.    691,    40    So.    943. 

6.  Action  of  ejectment  pending  on   a  mo- 


tion   for    new    trial.     Donatelli    v.    Casciola, 
215   Pa.   21,   64  A.   319. 

7.  Where  sale  under  a  power  in  a  mort- 
gage is  restrained  because  notice  is  insuffi- 
cient, equity  will  not  retain  the  bill  after 
the  date  advertised  has  passed,  there  re- 
maining nothing  further  upon  which  equity 
could  act.  Baggett  v.  Edwards,  126  Ga.  463, 
55  S.  E.  250. 

8.  Wood  V.  Stewart   [Ark.]    98  S.  W.   711, 

9.  Bill  should  have  joined  a  third  party 
but  when  joined  Federal  court  lost  jurisdic- 
tion, hence  injunction  dissolved  and  bill  re- 
manded to  be  dismissed.  Arkansas  S.  E.  R. 
Co.  V.  Union  Sawmill  Co.  [C.  C.  A.]  154  F. 
304. 

10.  W'here  the  court  has  jurisdiction  of 
the  subject-matter  and  parties  except  such 
as  are  not  indispensable,  a  bill  may  be  dis- 
missed as  to  such  parties  and  retained  as 
to  tlie  others.  North  Carolina  Min.  Co.  v. 
Westfeldt,   151   F.   290. 

11.  Bill  to  dissolve  partnership  and  for 
an  accounting.  Mayfleld  v.  Schoolar  [Ala.] 
43   So.   12. 

12.  Bill  by  receivers  to  enforce  director's 
liability.  One  of  the  receivers  was  also  a 
director.  Demurrer  overruled.  Murphy  v. 
Penniman    fMd.]    66  A.  282. 
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term  time.^'  Where  a  defect  in  a  bill  is  amendable  a  motion  to  dismiss  will  not  be 
sustained.^*  Dismissal  after  submission  for  want  of  prosecution  held  error,  since 
nothing  remained  for  parties  to  do.^^ 

Effect}^ — Where  a  bill  is  brought  against  two  parties  for  separate  and  distinct 
acts,  a  dismissal  of  one  party  does  not  dismiss  the  other  on  the  ground  that  they  are 
joint  tort  feasors,^^ 

Vacation  of  order}^ — A  dismissal  by  agreement  may  be  set  aside  if  procured 
by  fraud  of  defendant.^® 

§  10.  Trial  by  jury  or  master,  their  verdicts  and  findings.-^ — Except  by  stat- 
ute, there  is  no  absolute  right  to  a  trial  by  jury  in  a  suit  in  equity,-^  the  matter  rest- 
ing in  the  sound  discretion  of  the  trial  court.--  The  courts  differ  as  to  whether  or 
not  this  discretion  is  reviewable  on  appeal.-*  Where  a  case  is  submitted  to  a  jury, 
their  verdict  is  advisory  only,  and  may  be  disregarded  by  the  court,-*  hence  the 
court  cannot  commit  reversible  error  in  the  giving  or  refusal  of  instructions  -^  or 


13.  Merritt  v.  Alabama  Pyrites  Co.,  145 
Ala.   252,   40   So.   1028. 

14.  A  bill  to  enjoin  the  obstruction  of  a 
way  whioli  states  the  conclusion  that  it  was 
a  "public  way"  without  further  facts  al- 
leged is  demurrable  but  will  withstand  the 
attack  of  a  motion  to  dismiss.  Cochrane  v. 
Purser  [Ala.]  44  So.  579.  Bill  will  not  be 
dismissed  for  want  of  equity  unless  it  is 
clear  that  no  amendment  can  aid  it  (Sar- 
gent Co.  V.  Baublis,  127  111.  App.  631),  for  a 
bill  will  be  presumed  to  be  amended  so  as 
to  grant  equity  when  such  amendments 
when  made  would  not  have  to  contain  new 
and  independent  facts  (Merritt  v.  Alabama 
Pyrites  Co.,  145  Ala.  252,  40  So.  1028).  On 
a  motion  to  dismiss  for  laches,  an  amend- 
ment showing  infancy  of  complainants  will 
not  be  presumed.  Savag'e  v.  Bradley  [Ala.] 
43   So.   20. 

15.  Bates  V.  Baker  [Ky.]   101  S.  W.  340. 

16.  See  7  C.  L.  1371. 

17.  Alabama  Great  So.  R.  Co.  v.  Prouty 
[Ala.]    43    So.    352. 

IS.     See  5  C.  L.   1174. 

ID.  Agreement  for  dismissal  of  divorce 
suit  set  aside  because  procured  by  fraud. 
Krieger  v.  Krleger,  221  111.  479,  77  N.  E.  909. 

20.  See  7  C.  L.  1372.  See,  also.  Jury,  8 
C.  L  617;  Masters  and  Commissioners,  8  C. 
L.   951. 

21.  Arellanes  v.  Arellanes  [Cal.]  90  P. 
1059.  The  right  to  a  jury  trial  is  not  ab- 
solute, but  should  only  be  granted  by  the 
court  In  the  exerci.se  of  its  di.scretion.  Ste- 
vens V.  Duckett  [Va.]  57  S.  K.  601.  An  ac- 
tion in  support  of  an  adverse  claim  to  a 
mining  claim  is  in  effect  a  suit  in  equity, 
and  a  defendant  is  not  entitled  to  a  jury 
trial  as  of  right.  Butte  Consol.  Min.  Co.  v. 
Barker,  35  Mont.  327,  89  P.   302. 

22.  Stevens  v.  Duckett  [Va.]  57  S.  E.  601. 
In  Kentucky  by  code  wliere  the  issue  pre- 
sented by  the  pleadings  is  a  legal  one,  upon 
the  determination  of  which  depend  all  the 
other  questions  of  the  case,  either  of  the 
parties  has  a  right  to  demand  a  jury  trial. 
Bill  to  enjoin  trespass.  Issue  as  to  which 
party  was  owner.  Kountze  v.  Hatfield,  30 
Ky.  L.  n.  5S9.  99  S,  W.  262;  Wisdom  v. 
Nichols-Shepherd  Co.,  29  Ky.  L.  R.  1128,  97 
.S.  W.  18.  The  defendant  cannot  be  deprived 
of  a  right  to  a  decision  by  the  court  unhiss 
the  conflict  of  eviden'e  is  so  great  and  its 
weight    so    nearly    evi  i.ly    balanced    that    the 


court  is  unable  to  determine  on  which  side 
the  preponderance  is.  Stevens  v.  Duckett 
[Va.]  57  S.  E.  601.  A  jury  issue  will  not  be 
directed  when  the  claim  is  altogether  un- 
supported   by    evidence.     Id. 

23.  Fludd  v.  Equitable  Life  Assur.  Soc, 
75  S.  C.  315,  55  S.  E.  762,  holds  that  it  is  not 
appealable-.  Partnership  accounting.  Evi- 
dence held  not  to  wai'rant  reference  to  jury. 
Stevens  v.  Duckett    [Va.]    57   S.   E.   601. 

24.  Wisdom  V.  Nichols-Shepherd  Co.,  29 
Ky.  L.  R.  1128,  97  S.  W.  18;  In  re  Peterson 
[Neb.]  107  N.  W.  993;  Burdall  v.  Johnson, 
122  Mo.  App.  119,  99  S.  W.  2;  Waddington  v. 
Lane,  202  Mo.  387,  100  S.  W.  1139;  Southern 
Bk.  of  Fulton  V.  Nichols,  202  Mo.  309,  100 
S.  W.  613.  In  an  action  to  set  aside  a  deed, 
a  party  is  not  entitled  to  a  trial  by  jury  as 
of  riglit,  and  if  a  jury  is  called  in  it  acts 
simply  in  an  advisors''  capacity,  tlie  court 
being  compelled  to  make  findings  of  its  own 
and  in  so  doing  to  adopt  or  reject  tlie  find- 
ings of  the  jury  as  it  deems  proper.  Arel- 
lanes V.  Arellanes  [Cal.]  90  P.  1059.  Special 
verdict  of  jury  is  advisory,  and  the  court 
lias  the  right  to  disregard  it.  Ostrom  v. 
De  Yoe  [Cal.  App.]  87  P.  811.  Question  as 
to  contract  to  make  a  will  and  to  set  aside 
certain  deeds.  Ostrom  v.  De  Yoe  [Cal.  App.] 
87  P.  811.  The  court  is  not  bound  by  the 
verdict  of  a  jury  if  it  does  not  commend 
itself  to  Its  conscience.  Robinson  v.  Brast 
[C.  C.  A.]  149  F.  149.  The  verdict  by  a 
jury  on  the  legal  issues  in  a  bill  for  spe- 
cific performance  Is  not  conclusive  of  all 
equitable  issues,  and  parties  are  entitled  to 
submit  any  equities  arising  to  the  determi- 
nation of  the  court.  The  equitable  issue  of 
laches  is  open.  Boston  v.  Ingraham  [S.  C] 
56  S.  E.  780.  Where  a  feignfed  issue  is 
framed  in  equity  to  be  tried  before  a  jury, 
the  trial  judge  may  direct  a  verdict  if  the 
evidence  is  such  that  a  contrary  verdict 
could  not  stand.  Sparks  v.  Ross  [N.  J.  Eq.] 
65   A.    977. 

25.  In  re  Peterson  [Neb.]  107  N.  W.  993; 
Hudson  v.  Wright,  204  Mo.  412,  103  S.  W.  8. 
In  a  suit  in  equity,  if  the  court  adopted  the 
verdict  of  the  jury  under  Instructions  given 
at  the  suggestion  of  the  respective  parties, 
tlie  appellate  court  is  autliorized  to  con- 
clude that  the  finding  w^as  based  upon  the 
same  theory  embodied  in  che  instructions. 
Burdall  v.  Johnson,  122  Mo.  .\pp.  119.  99  S. 
W.    2.      Inst  luctions  to  a  jury   to   find   for  the 
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rulings  upon  the  admissibility  of  evidence.-®  While  the  finding  of  a  chancellor  in 
directing  a  verdict  by  a  jury  will  be  deferred  to  somewhat,  yet  the  appellate  court  re- 
serves the  right  to  review  the  evidence  and  determine  whether  the  chancellor  came 
to  the  right  conclusion.-'^  The  finding  of  the  jury  upon  one  issue  properly  sub- 
mitted will  not  be  affected  by  the  improper  submission  of  other  questions.^*  Tho 
matter  of  referring  a  case  to  a  master  is  generally  within  the  discretion  of  the 
court  ^®  and,  if  a  cause  has  been  sent  to  a  master,  the  court  is  not  bound  by  the 
master's  report,^"  and  even  where  it  is  adopted  the  parties  are  not  deprived  of  a 
hearing  before  the  court.*^  The  order  should  not  be  made  until  all  the  issues  are 
properly  made  up.^-  A  trial  of  the  main  issue  should  first  be  had  before  the  court, 
which  being  disposed  of  and  it  then  appearing  that  an  accounting  is  necessary,  it 
may  be  provided  for  in  the  interlocutory  decree.^^  If  the  party  at  whose  instance 
a  refei'ence  is  made  does  not  have  the  order  of  reference  executed  within  the  re- 
quired time,  it  is  within  the  discretion  of  the  chancellor  to  dismiss  the  bill.^* 
Courts  of  equity  may  infer  such  facts  from  a  master's  report  as  necessarily  or  fairly 
result  therefrom.^^  A  master's  finding  approved  by  the  court  and  not  against  the 
manifest  weight  of  evidence  is  conclusive  on  appeal  ^^  unless  fraud  or  corruption  is 
shown,  there  being  evidence  to  sustain  the  findings.^^  It  is  within  the  discretion 
of  the  court  to  allow  exceptions  to  a  master's  report  at  the  hearing,^*  and,  in  pass- 
ing on  exceptions  to  a  master's  report  a  judge  may  cause  issues  to  be  framed  and 
submitted  to  the  jury  if  the  facts  depend  upon  conflicting  and  doubtful  testimony.^* 
The  report  of  a  master  is  not  subject  to  exceptions  where  it  simply  follows  the  decree 
directing  the  reference  and  makes  a  report  based  on  a  finding  contained  in  such  de- 
cree.*** In  the  absence  of  exceptions  to  a  report,  the  only  question  open  on  appeal  is 
whether  the  decree  was  warranted  by  the  pleadings  and  report,"*^  for  the  appellate 
court  will  review  the  evidence  contained  in  the  record,  determine  what  is  competent. 


defendant  upon  the  issues  submitted  is  not 
error  if  tlie  finding  is  authorized  by  the 
evidence,  for  in  effect  this  is  a  finding  of 
the  chancellor  of  his  own  motion.  Southern 
Bl<.  of  Fulton  V.  Nichols,  202  Mo.  309,  100  S. 
W.   613. 

26.  Waddington  v.  Lane,  202  Mo.  387,  100 
S.   W.    1139. 

27.  Southern  Bk.  of  Fulton  v.  Nichols, 
202   Mo.   309,   100   S.   W.   613. 

28.  Waddington  v.  Lane,  202  Mo.  387,  100 
S.  W.   1139. 

29.  Damages  very  small,  court  not  bound 
to  refer  to  master.  Giragosian  v.  Chutjian 
[Mass.]    80    N.    E.    647. 

30.  Robinson  v.  Brast  [C.  C.  A.]  149  F. 
149. 

31.  The  fact  that  the  court  adopts  the 
conclusions  of  a  master  does  not  deprive 
the  complainant  of  a  hearing  before  the 
court,  nor  does  it  follow  tliat  the  master 
exercised  judicial  power.  Leigli  v.  Lauglilin, 
222  111.   265,  78  N.   E.   563. 

32.  Sarasota  Ice,  Fish,  &  Power  Co.  v. 
Lyle  &  Co.  [Fla.]  43  So.  602;  Worley  v.  Dade 
County   Security  Co.    [Fla.]    42   So.   527. 

33.  Bill  for  an  accounting  between  prin- 
cipal and  agent.  The  real  controversy  ap- 
peared to  be  as  to  the  basis  of  commission- 
ers. Prince  Line  v.  Seager  Co..  118  App. 
Dlv.  697.   103  N.  Y.  S.  677. 

34.  Under  Code  1896,  §  741.  McGrath  v. 
Stein    [Ala.]    42   So.   454. 

35.  Davenport  v.  Crowell,  79  Vt.  419,  65 
A.    557. 

36.  Mining    lease.     Junction    Min.    Co.     v. 


Springfield    Junction    Coal    Co.,    222    111.    600, 
78  N.  E.  902. 

37.  Allen's  Adm'rs  v.  Allen's  Adm'rs,  79 
Vt.  173,  64  A.  1110. 

38.  Exchange  Bk.  v.  McMillan  [S.  C]  57 
S.  E.  630. 

39.  Value  of  securities.  State  v.  Johnson, 
111  N.  C.   257,   274,   56  S.  E.   922. 

40.  Young  v.  Rose,  80  Ark.  513,  98  S.  W. 
370.  For  further  specific  instances  of  the 
consideration  of  exceptions  see  the  follow- 
ing cases:  Requests  and  suggestions  merely, 
but  no  objections  to  a  master's  report  filed 
with  him,  do  not  comply  with  Mass.  equity 
rule  31  so  as  to  authorize  consideration  of 
exceptions  to  the  report  in  the  absence  of  a 
special  order  allowing  them.  Huntress  v. 
Hanley  [Mass.]  80  N.  E.  946.  Where  a  fund 
is  being  administered  in  equity,  one  who 
filed  a  petition  in  the  case  asserting  a  judg- 
ment lien  has  a  right  to  except  to  a  mas- 
ter's report  giving  priority  to  nrr^ther  judg- 
ment and  to  prove  the  other  judgment  void. 
Crockett  v.  Etter,  105  Va.  679,  54  S.  E.  864. 
A  failure  by  an  auditor  to  file  his  report 
within  tlie  time  required  by  tlie  court  does 
not  render  It  a  nullity,  but  the  parties  may, 
by  exceptions  filed  in  due  time,  raise  the 
objection  of  delinquency  and  have  the  case 
recommitted.  Donalson  v.  Fain,  127  Ga.  682, 
56  S.  E.  1023.  Where  a  master  in  chancery 
is  appointed.  It  is  no  objection  that  all  the 
judges  did  not  sign  the  appointment.  Gott- 
schalk  V.  Noyes,  225  111.  94,  80  N.  E.  72. 

41.  Huntress  v.  Allen  [Mass.]  80  N.  E. 
949. 
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and  make  its  own  conclusions.''-  Wlicre  a  decree  appointing  a  master  to  hear  evidence 
and  report  his  tindings  to  the  court  did  not  require  a  report  of  the  evidence,  his 
landings  of  fact  are  tinaL*^  A  master  need  not  report  all  the  facts  on  which  an 
ultimate  finding  is  based  even  though  the  findings  be  a  conclusion  resulting  from 
mixed  questions  of  law  and  fact.**  It  is  not  necessary  that  an  account  decreed  in  a 
suit  in  equity  should  be  stated  by  a  master,  but  it  is  within  the  discretion  of  the 
court,  if  for  any  reason  it  deems  it  proper  to  do  so,  to  state  the  account  itself.** 
Exceptions  should  be  definite  and  specific.*®  A  motion  to  recommit  a  case  to  a 
master  and  reopen  it  for  further  testimony  should  be  addressed  to  the  court  *^  and 
is  a  matter  within  the  discretion  of  the  chancellor.*^  AMiere  a  cause  is  re-referred  to 
a  master  to  hear  evidence  on  a  specific  matter  evidence  of  other  matters  is  properly 
excJriled.*^  A  master's  report  will  be  liberally  construed  in  aid  of  the  relief 
awarded.^** 

§  11.  Evidence.^^ — An  appellate  court  will  not  consider  exceptions  to  the  ad- 
missibility of  evidence  in  a  suit,  in  equity.^-  It  is  within  a  master's  discretion  to  hear 
further  evidence  after  objections  to  the  report  have  been  heard.*^  "WTiere  depositions 
taken  in  rebuttal  in  a  Federal  equity  court  contain  proper  rebuttal,  and  also  testi- 
mony in  chief,  the  defendant  may  have  an  extension  of  time  to  take  testimony  to 
meet  such  new  evidence,^*  but  this  may  be  done  by  a  bill  of  discovery  or  subpoena 
duces  tecum. ^^  A  motion  to  suppress  depositions  taken  in  rebuttal  because  they  con- 
tain testimony  in  chief  must  be  overruled  if  any  of  such  testimony  is  proper  rebuttal 
and  cannot  be  separated  from  that  not  in  rebuttal.^*  Equity  is  unwilling  to  order 
the  production  of  records  upon  affidavits  based  solely  on  information  and  belief  as  to 
the  contents.^^  "VMiere  the  answer  denies  the  allegations  of  the  bill  and  the  testi- 
mony is  evenly  divided,  the  bill  must  be  dismissed."* 

§  12.     Hearing  or  trialJ'^ 

§  13.  Findings  by  the  court  and  decree,  judgment,  or  order.^^ — The  trial 
judge  should  find  and  state  in  connected  and  paragraphic  form  his  findings  of  fact 
and  conclusions  of  law,*^^  but  failure  to  make  findings  is  not  fatal  in  Illinois. '^- 


«. 


42. 

W. 


Waddington  v.  Lane,   202  Mo.   387,   100 
1139. 


43.  Hodgkins  v.  Bowser  [Mass.]  80  N.  E. 
796;  Taber  v.  Breck,  192  Mass.  355,  78  N.  E. 
472.  Where  reference  to  a  master  does  not 
require  a  report  of  the  evidence,  it  is  suffi- 
cient if  he  set  forth  the  facts  on  which  his 
rulings  of  law  are  based.     Id. 

44.  Allen's  Adm'rs  v.  Allen's  Adm'rs,  79 
Vt.  173,  64  A.  1110. 

45.  Bill  for  an  accounting  against  trustee. 
Pf-rper   V.   Addicks.    153    F.    383. 

48.  Where  a  report  has  been  sent  back  to 
a  master  for  restatement  upon  exceptions 
by  plaintiff,  an  exception  to  the  second  re- 
port, reciting  that  the  plaintiff  excepted  for 
reasons  stated  in  his  exceptions  in  the  first 
report.  Is  too  indefinite  to  require  review 
on  appeal.  Walworth  v.  Birch  [Ark.]  98 
S.  W.  717. 

47.  A  master's  refusal  to  grant  such  a 
motion  is  not  a  matter  of  exception.  Taber 
V.  Breck,   192   Mass.   355,  78  N.  E.   472. 

48.  -Allen's  Adm'rs  v.  Allen's  Adm'rs,  79 
Vt.   173,   64  A.  1110. 

49.  Junction  Min.  Co.  v.  Springfield  Junc- 
tion Coal  Co.,  222  111.  600,  78  N.  E.  902. 
Where  a  party  requests  a  restatement  of  a 
master's    report    and    the    .same    is    ordered, 


but  without  direction  to  take  further  evi- 
dence, an  objection  to  the  second  report 
that  further  evidence  was  not  taken  cannot 
be  maintained.  Master  to  follow  directions. 
Walworth   v.   Birch    [Ark.]    98   S.  W.   717. 

50.     Kershaw   v.   Merritt    [Mass.]    80   N.   E. 
213. 

51. 

52. 
G18. 

53. 


See 


C.   L.   1375. 


Kuzek    V.    Magaha    [C.    C.    A.] 


148    F. 

New  York  Bank  Note  Co.  v.  Kidder 
Press  Mfg.   Co.,   192   Mass.    391,   78   N.    E.   463. 

54,55,56.  West  Pub.  Co.  v.  Thompson  Co., 
152  F.   1019. 

•IT.  -Affidavits  and  notice  of  motion  served, 
asking  the  court  to  compel  the  production 
of  record  of  shipments.  West  Pub.  Co.  v. 
Thompson   Co.,    151   F.   138. 

58.  Northwest  Eckington  Imp.  Co.  v. 
Campbell,   28  App.   D.  C.   483. 

50.     See   7  C.  L.   1376. 

60.  See  7  C.  L.  1376.  See,  also.  Judg- 
ments, 8  C.  L.  530;  Verdicts  and  Findings, 
8  C.  L.   2245. 

61.  Equity  rule  62.  Hastings  Water  Co. 
v.  Hastings  Borough,  216  Pa.  178,  65  A.  403. 
It  is  not  good  practice  for  a  judge  to  make 
his  findings  both  of  fact  and  law  in  the 
form  of  answers  to  requests  by  one  of  the 
parties.  He  should  find  the  facts  and  state 
his    conclusions    of    law    distinctly    and    af- 
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Decree.^^ — The  relief  afforded  by  a  decree  in  equity  must  conform  to  the 
pleadings,"  the  relief  sought/^  and  the  proof.««  A  decree  not  supported  by  any 
pleading  in  writing  is  void."'  A  decree  rendered  in  a  suit  in  which  all  persons  in 
interest  are  not  specifically  made  parties  is  null  and  void.®^  Where  no  answer  has 
been  filed  nor  decrees  taken  pro  confesso,  a  submission  for  final  decree  is  premature.®* 

Effect  and  construction.'^ — The  plain  and  unambiguous  terms  of  a  decree  can- 
not be  extended  or  contracted  by  construction  in  the  absence  of  proof  to  a  reasonable 
certainty  that  such  was  the  purpose  of  the  court.'^  A  decree  granting  an  injunction 
will  not  be  construed  on  application  for  such  construction,  but  only  upon  proceedings 
requiring  its  construction  and  application  to  acts  alleged  to  be  done  or  omitted  under 
it.'^  Where  no  appeal  is  taken  and  a  bill  of  review  is  denied,  all  matters  within  the 
pleadings  and  Jurisdiction  of  the  court  expressed  in  a  decree  are  res  judicata.'^  A 
judgment  on  the  merits  is  conclijsive  between  the  parties  not  only  as  to  every  matter 
offered  but  as  to  every  admissible  matter  which  might  have  been  offered  to  sustain  or 
defeat  the  claim  or  demand,'*  but,  where  two  or  more  defendants  make  issues  with  the 
plaintiff,  a  judgment  determining  those  issues  in  favor  of  the  defendants  settles  be- 
tween them  no  fact  that  might  have  been,  but  was  not,  put  in  issue  by  proper  plead- 
ing.^°  The  effect  of  a  decree  is  limited  by  the  pleadings  and  proof."®  A  decree  dis- 
missing a  bill  is  a  final  decree,  and  not  a  mere  order  for  a  decree.''  A  decree  which 
settles  the  rights  of  the  parties  and  leaves  nothing  to  a  master  but  a  statement  of 
an  account  on  a  basis  fixed  by  the  decree  is  a  final  judgment.'^ 

Measure  of  relief P — Although,  as  a  general  rule,  the  relief  granted  by  a  de- 


firmatively,  in  his  own  order,  and  in  his 
own  way.  Dickey  v.  Norris,  216  Pa.  184,  65 
A.  541.  The  statutory  provision  requiring 
findings  of  fact  and  conclusions  of  law  to  be 
separately  stated  does  not  apply  to  equita- 
ble actions.  Peirce  v.  Wheeler  [Wash.]  87 
P.    261. 

62.  Where  the  bill  sets  forth  facts  suf- 
ficient to  sustain  the  decree  which  was  en- 
tered upon  overruling  a  demurrer,  the  fact 
that  the  decree  is  not  supported  by  the 
finding  of  facts  is  immaterial.  Eisendrath 
Co.  V.   Gebhardt,   124   111.   App.   325. 

03.     See   7  C.  L.   1377. 

«4.  Bill  for  specific  performance.  Decree 
cannot  declare  the  defendant  a  trustee.  Lu- 
ther V.  Luther.  216  Pa.  1,  64  A.  868.  A  de- 
cree must  conform  to  relief  consistent  with 
the  facts  set  out  in  the  bill.  Bill  to  enforce 
unrecorded  trust  interest.  Reed  v.  Munn 
[C.  C.  A.]  148  P.  737.  On  a  bill  for  specific 
performance  of  an  option,  defendant  sought 
to  avoid  on  the  ground  of  improper  ac- 
knowledgment of  options.  This  matter  was 
not  set  out  in  the  pleadings  and  defendant 
could  not  avail  himself  of  it.  Truslow  v. 
Parkersburg  Bridge  &  Terminal  R.  Co.,  61 
W.   Va.    628,   57   S.   E.    51. 

65.  Decree  granting  relief  not  justified 
by  the  allegations  of  the  bill  or  the  relief 
sought  is  erroneous.  Rosenbleet  v.  Rosen- 
bleet,  122  111.  App.  408.  Where  there  were 
suflicient  facts  alleged  and  proved  to  war- 
rant decree,  held  that  it  was  proper  under 
prayer  for  general  relief,  though  there  was 
no  prayer  for  the  specific  relief  granted. 
Rankin  v.  Rankin,  117  III.  App.  636. 

66.  Luther  v.  Luther,  216  Pa.  1,  64  A.  868. 
A  decree  should  not  be  broader  than  the 
bill.  Beall  v.  Dingman.  227  111.  294,  81  N. 
E.  366.  A  decree  cannot  be  based  merely 
upon   the  allegations  of  the  bill  unless   they 


are  admitted  by  the  answer.     McXicholas  v. 
Tinsler.    127    111.    App.    381. 

67.  Adjudication  as  to  a  matter  which 
had  never  been  brought  to  an  issue  between 
the  parties.  Perkins  v.  Pfalzgraff,  60  W. 
Va.   121,   53   S.   E.   913. 

68.  Bill  for  partition.  Minors  made  par- 
ties only  as  wards  of  their  guardian  who 
was  made  a  defendant.  Oneal  v.  Stimson, 
61   W.   Va.   551,   56   S.   E.   889. 

69.  Durr  v.  Hanover  Nat.  Bk.  [Ala.]  42 
So.  599. 

70.  See  7  C.  L.   1378. 

71.  Right  to  joint  use  of  "right  of  way" 
of  railroad.  St.  Louis,  etc.,  R.  Co.  v.  Wa- 
bash  R.   Co.    [C.   C.   A.]    152   F.   849. 

72.  Decree  restraining  the  use  of  a  trade 
name.  Application  made  for  a  construction 
of  the  decree  to  determine  if  the  defendant 
might  use  the  trade  name  in  a  certain  man- 
ner. Eureka  Fire  Hose  Co.  v.  Eureka  Rub- 
ber  Mfg.   Co.    [X.   J.   Eq.]    65  A.    870. 

73.  Not  reviewable  on  an  appeal  from  a 
supplemental  bill.  Quinton  v.  Neville  [C. 
C    A.]    154  F.   432. 

74.  St.  Louis,  etc.,  R.  Co.  v.  Wabash  R. 
Co.    [C.   C.  A.]    152   F.   849. 

75.  Whitesell  v.  Strickler,  167  Ind.  602, 
78   N.   E.   845. 

76.  A  decree  setting  aside  a  conveyance 
as  obtained  by  undue  influence  is  not  con- 
clusive of  the  defendant's  rights  under  a. 
conveyance  of  the  same  property  made  af- 
ter another  conveyance  between  the  same 
parties.     Horner  v.  Bell  [Md.]   66  A.  39. 

77.  Lakin  v.  Lawrence  [Mass.]  80  N.  E.. 
578. 

78.  Young  V.  Rose,  80  Ark.  513,  98  S.  W. 
370.  Decree  held  to  adjudicate  the  princi- 
ples of  a  cause  and  to  be  appealable  under 
clause  7,  §  1,  c.  135,  Code  1899.  Richmond 
V.    Richmond    [W.   Va.]    57    S.   E.    736. 

79.  See   7   C.  L.   137S. 
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cree  must  conform  to  tlie  pleadings  and  proof,^*'  yet,  whore  equity  has  jurisdiction 
and  the  facts  are  before  the  court  it  sliould  adapt  its  remedy  to  those  facts  even 
though  an  amendment  to  conform  the  pleadings  to  the  facts  is  necessary,^^  and  will 
grant  full  relief.®^  A  decree  for  the  payment  of  money  will  not  run  against  the 
body  of  the  defendant  if  it  appears  that  he  is  unable  to  obey  the  decree.*^ 

Modification  and  amendment ;  vacation  and  setting  aside;  collateral  attach.^* — ■ 
After  the  expiraton  of  the  term  at  which  a  judgment  is  rendered,  the  court  is  without 
power  to  amend  it  in  any  matter  of  substance  ^^  and,  as  a  general  rule,  an  enrolled 
decree  cannot  be  set  aside  upon  motion  or  petition  ^^  except  for  fraud,  surprise,  or 
irregularity  in  its  procurement,  or  to  allow  the  defendant  to  make  a  defense  on  the 
merits,^'  unless  it  be  that  in  a  case  where  subsequent  to  its  entry  such  radical  changes 
in  the  situation,  rights,  or  relations  of  the  parties  have  been  wrought  that  equity 
demands  such  terms  or  forbids  enforcement.^^  The  court  may  also  vacate  a  decree 
when  rendered  by  mistake,^^  or  fraud,^°  or  without  jurisdiction,^^  or  for  errors  of  law 


80.  Luther  v.  Luther,  216  Ta.  1,  64  A.  868, 
and  see   §   13,  supra. 

81.  Bill  to  set  aside  a  conveyance  on  the 
ground  that  it  was  not  made  until  the  hap- 
pening of  a  contingency  whicla  had  occurred. 
Facts  showed  transfer  was  made  to  secure 
a  payment.  Court  should  not  have  dis- 
missed the  bill.  White  v.  Fromme,  105  N. 
Y.   S.    634. 

82.  Where  there  Is  only  a  general  prayer 
for  relief,  the  court  in  a  suit  to  set  aside 
a  sale  of  land  has  power  to  take  an  ac- 
counting between  parties  and  to  fix  terms 
upon  which  relief  is  granted.  Beall  v.  Ding- 
man,  227  III.  294,  81  N.  E.  366.  If  upon  final 
hearing  of  petition  for  injunction  it  appears 
that  the  equitable  relief  prayed  for  cannot 
be  granted  because  of  a  change  of  status 
since  bringing  the  bill,  the  plaintiff  may  be 
awarded  damages  in  lieu  of  the  equitable 
relief  sought.  Bill  to  enjoin  sale  of  land 
under  an  execution  obtained  by  fraud.  Pre- 
liminary injunction  refused  and,  to  prevent 
sale,  plaintiff  paid  executions  and  amended 
his  petition  stating  the  same.  This  amounted 
to  fixing  his  damages  should  he  prevail. 
Everett  v.  Tabor,  127  Ga.  103,  56  S.  E.  123. 
By  code  the  court  may  grant  any  relief 
that  the  parties  may  show  themselves  en- 
titled to,  whether  it  is  specifically  prayed 
for  or  not,  if  the  petition  contained  a  prayer 
for  general  relief.  Fraudulent  conveyance. 
Decree  for  sale  of  land.  Heckling  v.  Gehr- 
Ing's   Ex'r,   30   Ky.  L.   li.    11 9S,   100   S.   W.   824. 

83.  Decree  against  a  surviving  partner 
who  had  wrongfully  misappropriated  funds. 
Haggerty  v.  Badkin    [N.  J.  Eq.]    66  A.  420. 

84.  See  7   C.  L.   1378. 

S."*.  Venner  v.  Denver  Union  Water  Co. 
[Colo.]    90  P.  623. 

S«!.  Motion  to  set  aside  and  for  a  rehear- 
ing on  the  ground  that  no  notice  was  given 
defendants.  Fulton  v.  Messenger,  61  W.  Va. 
477.  56  S.  E.  830. 

87.     White  v.  Smith   [N.  J.  Eq.]  65  A.  1017. 

ss.  Decree  granting  joint  use  of  railroad 
right  of  way.  St.  Louis,  etc.,  R.  Co.  v.  Wa- 
bash  R.   Co.    [C.   C.   A.]    152   F.   849. 

89.  A  court  of  equity  which  has  by  mis- 
take entered  up  a  decree  against  a  married 
woman  may  vacate  the  same  upon  petition 
filed  four  years  later.  In  the  absence  of 
laches  or  Intervention  of  rights  of  other 
parties.     Rice  v.  Cummings  [Fla.]  40  So.  889. 

00.     A  decree  obtained  by  fraud  cannot  be 


set  aside  by  a  bill  of  review,  this  must  be 
done  by  an  original  bill  in  the  nature  of  a 
bill  of  review.  Dowagiac  Mfg.  Co.  v.  Mc- 
Sherry  Mfg.  Co.,  155  F.  524.  A  decree 
against  infants  will  not  be  set  aside  because 
their  guardian  did  not  present  facts  readily 
discoverable  on  the  ground  of  newly  dis- 
covered evidence,  though  if  his  failure  was 
due  to  gross  negligence  or  fraud  the  re- 
lief would  be  granted.  Probate  records. 
Harris  v.  Bigley  [Iowa]  111  N.  W.  432.  A 
bill  to  Impeach  a  decree  for  fraud  and  en- 
join its  enforcement  is  not  the  same  in  pur- 
pose as  an  appeal,  and  the  court  rendering 
the  decree  has  jurisdiction  to  entertain  such 
a  bill  although  an  appeal  from  the  decree 
is  pending.  Dowagiac  Mfg.  Co.  v.  McSherrj- 
Mfg.  Co.,  155  F.  524.  An  original  bill  may 
be  filed  by  a  minor  to  impeach  a  decree 
for  fraud  or  for  errors  of  law  appearing 
upon  the  face  of  the  record.  Teel  v.  Dun- 
nihoo,  221  111.  471,  77  N.  E.  906.  To  entitle 
a  party  to  relief  against  a  decree  on  the 
ground  of  fraud,  it  must  appear  that  he 
had  a  defense  on  the  merits  which  he 
was  prevented  from  interposing  owing  to 
the  fraud  of  the  prevailing  party.  Bill  to 
foreclose.-  Venner  v.  Denver  Union  Water 
Co.  [Colo.]  90  P.  623.  By  statute,  Infant 
defendants  during  their  minority,  or  six 
months  after,  may  maintain  a  bill  showing 
such  error,  fraud,  or  surprise  as  entitles 
them  to  a  reversal  of  the  decree.  Poling  v. 
Poling,  61  W.  Va.  78,  55  S.  E.  993.  Where  a 
bill  originally  brought  to  establish  a  lien 
for  rent  against  the  proceeds  of  the  sale 
of  a  tenant's  goods  is  amended  after  trial 
so  as  to  ask  judgment  against  defendants 
for  the  amount  of  the  rent,  thus  changing 
the  action  from  one  at  equity  to  one  at 
law,  the  defendants  are  entitled  to  have 
the  decree  set  aside  and  have  a  trial  by 
jury.  Hartwig  v.  lies,  131  Iowa,  501,  109 
N.   W.   18. 

91.  Suit  on  lost  note.  Statute  required 
afl^davlt  of  loss.  No  affidavit.  Judgment 
for  complainant  set  aside  by  chancellor. 
Hudson  V.  Wright,  204  Mo.  412,  103  S.  W.  8. 
A  defendant  by  failing  to  move  to  transfer 
an  action  at  law  to  equity  waived  his  right 
to  have  the  case  heard  In  equity,  and  Is 
not  entitled  to  a  reversal  of  a  decree  merely 
because  the  action  was  brought  In  the 
wrong  court.  Wilson  v.  White,  [Ark.]  102 
.S.  W.   201. 
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appearing  on  the  face  of  the  record.®^  On  granting  leave  to  plead  after  decree,  the 
decree  should  not  be  set  aside  unless  a  defense  is  made  out.^^  Rights  of  a  bona  fide 
purchaser  acquired  under  a  final  decree  are  not  lost  by  a  reversal  thereof.®*  A  l)i]l  of 
review  or  an  original  bill  may  be  filed  to  impeach  a  decree.®^  Wliere,  however,  there 
has  not  been  a  final  decree,  a  petition  to  rehear  may  be  entertained,®'^  but  the  rights 
of  other  parties  must  not  have  intervened,®'  and  the  party  seeking  relief  must  not  l)e 
guilty  of  laches,®^  The  appellate  court  has  no  power  to  revoke,  on  appeal,  a  final 
decree  after  entry,®®  but  the  discretion  of  the  lower  court  is  reviewable,  and  the  ap- 
pellate court  may  modify  a  decree  of  dismissal  so  that  it  shall  be  without  prejudice.^ 
Where  a  decree  does  equity,  is  within  the  pleadings,  and  is  based  on  record  facts,  it 
may  be  sustained  despite  the  reasons  therefor  of  the  chancellor.^  A  decree  will  not 
be  reversed  because  of  improper  notice  of  final  hearing  where  the  parties  were  present 
and  proceeded  without  objection.^  Where  judgments  are  of  the  character  contem- 
plated by  the  complaints,  they  are  not  void  even  though  rendered  on  insufficient  evi- 
dence or  upon  insufficient  complaints,  and  will  not  be  corrected  in  a  suit  to  annul 
the  decree,  but  can  only  be  reviewed  on  appeal  or  writ  of  error.*  Where  there  has 
been  a  finding  on  sufficient  evidence,  judgment  will  not  be  reversed  and  the  case 
sent  back  for  amendment  to  allege  a  necessary  fact,  but  the  complaint  will  be  con- 
sidered as  amended.^  Where  on  an  appeal  no  evidence  is  reported,  findings  of  fact 
are  conclusive,'  and  the  only  matter  open  to  the  defendant  is  to  argue  that  the  decree 
does  not  correspond  with  the  allegations  and  prayers  of  the  bill  and  could  not  law- 
fully be  entered  on  the  facts  found.'^  A  decree  will  not  be  set  aside  as  against  the 
evidence  unless  there  is  manifest  error  *  appearing  on  the  record.®    The  corrections 


92.  Teel  v.  Dunnihoo,  221  111.  471,  77  N 
E.   906. 

93.  Under  Chancery  rule  19.  Jenkins  & 
Reynolds  Co.  v.  Wells,  123  111.  App.  280. 
Leave  to  plead  to  a  bill  after  a  decree  has 
been  entered  thereon  does  not  operate  to 
set    aside    the    decree.     Id. 

94.  Perkins  v.  Pfalzgraff,  60  W.  "Va.  121, 
53  S.  E.   913. 

95.  Fulton  V.  Messenger,  61  W.  "Va.  477, 
56  S.  E.  830;  Dowagiac  Mfg.  Co.  v.  McSherry 
Mfg.  Co.,   155  F.   524. 

9G.  Fulton  V.  Messenger,  61  W.  Va.  477, 
56  S.  E.  830.  A  judgment  which  does  not 
put  an  end  to  the  proceedings,  but  leaves 
them  in  fieri  as  in  foreclosure  proceedings, 
the  appointment  of  a  commissioner  to  sell 
and  reporc  may  be  amended.  Venner  v. 
Denver   Union    Water   Co.    [Colo.]    90    P.    623. 

97.  Rice  V.  Cummings  [Fla.]  40  So.  889. 
Where  a  court  entering  a  decree  had  juris- 
diction of  the  parties  and  subject-matter, 
and  others  not  parties  have  acquired  rights 
relying  on  the  decree,  the  court  will  not 
set  the  decree  aside.  Teel  v.  Dunnihoo,  221 
III.  471,  77  N.  E.   906. 

98.  Rice  v.  Cummings  [Fla.]  40  So.  889. 
Where  after  plaintiff  has  obtained  judg- 
ment it  is  set  aside  on  appeal  because  of 
the  failure  to  join  a  certain  defendant,  and 
plaintiff  starts  the  second  trial  without 
making  such  party  a  defendant,  and  later 
refuses  to  proceed,  he  is  guilty  of  laches, 
barring  his  right  to  have  judgment  set 
aside.  Lederer  v.  Adler,  51  Misc.  572,  101 
N.  T.  S.   53. 

99.  Lakln  v.  Lawrence  [Mass.]  80  N.  E. 
578. 

1.  Lakin  v.  Lawrence  [Mass.]  80  N.  E. 
578.  Where  a  bill  to  quiet  title  has  been 
dismissed    after    petition    for    reliearing,    it 


is  error  for  the  court  to  amend  the  decree 
dismising  the  bill,  making  it  without  pre- 
judice to  the  complainant  to  institute  fur- 
ther action,  especially  after  court  has  found 
that  the  title  of  complainant  is  fatally  de- 
fective.    Morgan   v.   Jones    [Fla.]    42   So.   242. 

2.  Hudson  V.  Wright,  204  Mo.  412,  103 
S.   W.    8. 

3.  When  defendant  was  present  without 
objection  and  argued  his  case  at  final  hear- 
ing, he  cannot  assign  as  error  a  failure  to 
set  the  case  down  for  final  hearing  and  to 
give  notice.  Williams  v.  Clyatt  [Fla.]  43 
So.  441.  Decree  reciting  that  it  was  granted 
after  the  cause  was  set  down  for  hearing 
on  bill,  answer,  and  replication  not  other- 
wise erroneous  will  not  be  reversed  because 
notice  given  by  defendant  of  hearing  more 
than  three  months  after  filing  of  replication 
stated  it  was  to  be  on  bill  and  answer. 
Haile  v.  Venable    [Fla.]    44   So.   76. 

4.  Foreclosure  decree  included  property 
not  described  in  the  mortgage  or  com- 
plaint. Venner  v.  Denver  Union  Water  Co. 
[Colo.]    90  P.   623. 

5.  Brown   v.    Baldwin    [Wash.]    89    P.    483. 

6.  First  Baptist  Soc.  in  Brookfield  v. 
Dexter,   193  Mass.  187,   79  N.  E.  342. 

7.  Bill  by  an  incorporated  religious  so- 
ciety and  its  treasurer  alleging  an  execu- 
tion and  a  claim  by  a  third  party  of  his 
right  as  treasurer  to  collect.  Prayer  to 
determine  lawful  treasurer  and  injunctions. 
Decree  recited  complainant  to  be  treasurer 
and  enjoined  third  party  from  attempting  to 
collect.  Decree  corresponded  with  allega- 
tions and  prayers  of  bill,  etc.  First  Bap- 
tist Soc.  in  Brookfield  v.  Dexter,  193  Mass. 
187,   79   N.   E.    342. 

8.  Waddington  v.  Lane,  202  Mo.  387,  100 
S.  W.  1139;  Wisdom  v.  Nichols-Shepherd  Co., 
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of  a  decree  must  be  tested  by  the  record  as  it  was  at  the  time  the  decree  was  pro- 
nounced.^" The  admission  of  testimony  in  a  case  which  is  tried  de  novo  on  appeal 
is  not  ground  for  reversah^^  Under  a  general  leave  reserved  for  further  directions, 
an  alteration  of  the  decree  made  on  the  original  hearing  cannot  be  made,  nor  a 
decree  inconsistent  with  it.^-  A  decree  cannot  be  attacked  collaterally  by  a  party  be- 
cause of  mistakes  made  by  the  chancellor  in  construing  testimony,^^  but  it  may  be 
for  want  of  jurisdiction.^*  The  Ehode  Island  Practice  Act  does  not  warrant  the 
superior  court  in  setting  aside  decrees  entered  by  consent.^^ 

§  14.  Rehearing}'^ — Equity  will  not  grant  leave  for  a  bill  of  review  and  for  a 
rehearing  on  the  ground  of  newly-discovered  evidence  which  is  inadmissible.^'^  In  a 
suit  to  quiet  title  under  the  New  Jersey  statute,  a  motion  for  a  new  trial  of  an  issue 
submitted  for  trial  at  law  will  be  denied  by  the  court  of  chancery  without  examining 
the  merits,  for  the  decision  of  the  court  of  law  and  of  the  court  of  chancery  are  both 
appealable  to  the  same  court.^^  Notice  of  intention  to  apply  for  a  writ  of  error  is 
satisfied  by  notice  before  hearing  and  after  application.^''  The  supreme  court  of 
E.  I.  may  issue  writ  of  certiorari  to  review  proceedings  in  the  superior  court  sitting 
in  equity.^**  Death  of  the  complainant  after  a  decree  in  his  favor  and  after  adjourn- 
ment of  the  court  does  not  deprive  the  defendant  of  the  right  to  a  writ  of  error. -^ 

§  15.  BUI  of  review." — A  bill  of  review  is  a  new  suit  ^^  having  for  its  object, 
strictly  speaking,  the  correction  of  the  final  decree  in  the  former  suit.-*  A  bill  of 
review  cannot  be  filed  pending  an  appeal  from  a  final  decree.^^  After  affirmance  on 
appeal  a  decree  may  be  questioned  by  a  bill  of  review  challenging  the  jurisdiction 
where  the  conditions  exist  justifying  the  filing  thereof.-*'  In  some  jurisdictions,  how- 
ever, a  bill  of  review  cannot  be  filed  after  a  decree  has  been  affirmed  on  appeal,  at 
least  where  the  ground  is  newly-discovered  evidence,  unless  a  right  is  reserved  in  the 
decree  or  permission  be  given.^^  Where  one  succeeds  on  a  bill  of  review  in  having 
the  original  decree  reversed  as  to  him  alone,  he  cannot  on  appeal,  where  he  does 
not  himself  appeal,  go  beyond  supporting  the  modified  decree  and  opposing  every 
assignment  of  error.^®  An  objection  that  a  person  should  have  been  made  a  party  to 
a  bill  to  review  a  decree  comes  too  late  when  raised  for  the  first  time  on  the  hearing 
of  a  demurrer  to  the  bill  of  review,  where  the  fact  of  such  person's  existence  does  not 


29  Ky.  L.  R.  1128.  97  S.  W.  18.  The  mere 
fact  that  the  evidence  offered  in  a  suit  to 
quiet  title  would  not  have  been  sufficient 
on  an  appeal  to  sustain  the  decree  is  not  of 
itself  ground  for  settings  the  decree  aside. 
Harris  v.  Big-ley  [Iowa]  111  N.  W.  432. 
Where  evidence  confiicting  as  to  value,  ap- 
pellate court  will  not  set  aside  a  decree  ap- 
proving sale  of  land  by  a  commissioner. 
Culver  Lumber  Co.  v.  Culver  [Ark.]  99  S. 
W.    391. 

9.  Cox  V.  National  Coal  &  Oil  Inv.  Co., 
61   W.   Va.   291,   56   S.   B.    494. 

10.  If  the  record  at  the  time  decree  was 
entered  did  not  show  the  absence  of  neces- 
sary parties,  it  cannot  thereafter  be  made 
to  so  appear.  Fulton  v.  Messenger,  61  W. 
Va.   477,   56  S.  E.   830. 

11.  Brown  v.   Baldwin    [Wash.]    89   P.   483. 

12.  Decree  restraining  use  of  trade  name. 
Eureka  Fire  Hose  Co.  v.  Eureka  Rubber 
Mfg.  Co.    [N.  J.  Eq.]    65  A.  870. 

13.  Bill  to  set  aside  a  decree  as  cloud  on 
Ropes    V.    Goldman    [Fla.]    42    So.    322. 
Hudson    V.    Wright,    204    Mo.    412,    103 
8. 
Hyde    v.    Superior    Ct.    [R.    I.]    66    A. 


title. 

14. 
S.   W. 

15. 

2;t2. 

10. 


See  7  C.  L.  1380. 


Ward 


Ward 


17.  Hearsay     evidence 
[C.  C.  A.]    149  F.   204. 

18.  Schmidt  v.  Traphagen  [N.  J.  Eq.]  6  6 
A.  805. 

19.  Shannon's  Code,  §  4419.  Tipton  v. 
Tipton    [Tenn.]    104   S.  W.  237. 

20.  Hyde  v.  Superior  Ct.   [R.  I.]   66  A.  292. 

21.  Tipton  V.  Tipton  [Tenn.]  104  S.  W. 
237. 

22.  See  7  C.  L.  1380. 

23.  Rights  acquired  by  a  bona  fide  pur- 
chaser under  a  final  decree  are  not  lost 
by  a  reversal  thereof.  Perkins  v.  Pfalz- 
graff,  60  W.  Va.  121,  53  S.  E.  913. 

24.  Perkins  v.  Pfalzgraff,  60  W.  Va.  121, 
53  S.  E.  913.  Where  a  decree  is  final,  a 
bill  of  review  or  an  original  bill  may  be 
filed  to  impeach  a  decree.  Fulton  v.  Mes- 
senger, 61  W.  Va.  477,  56  S.  B.   830. 

25.  Dowaglac  Mfg.  Co.  v.  McSherry  Mfg. 
Co.,    155    F.    524. 

26.  Cook  V.  Weigley,  69  N.  J.  Eq.  836,  65 
A.    480. 

27.  Dowagiac  Mfg.  Co.  V.  McSherry  Mfg. 
Co.,   155   F.   524. 

28.  Trust  established  as  to  one  on  bill 
of  review.  Landrum  v.  Jordan,  203  U.  S.  56, 
51  Law.  Ed.  88. 
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appear  of  record.-"  nor  can  absence  of  leave  to  bring  the  bill  be  first  raised  on 
appeal.^" 

Time  for  hill;  laches}'^ — The  right  to  file  a  bill  of  review  may  be  lost  by  laches,^- 
and  where  there  is  no  limitations  by  statute,  they  should  be  brought  within  the  period 
limited  for  bringing  writs  of  error.^^    Laches  may  be  excused  for  good  cause  shown.^* 

Grounds.^^ — The  function  of  a  bill  of  review  is  to  obtain  a  reversal  of  a  decree 
by  the  court  which  rendered  it,  either  for  error  of  law  apparent  on  the  record  ^^  or 
newly-discovered  evidence.^^  It  lies  to  review  a  decree  on  account  of  fraud  in  its 
procurement,  but  where  the  fraud  relates  to  matters  upon  which  the  bill  was  ren- 
dered, it  will  lie  to  review  the  bill  only  on  the  ground  of  newly-discovered  evidence.^^ 
In  some  jurisdictions  a  bill  of  review  can  be  sustained  only  for  errors  apparent  on 
the  face  of  pleadings,  proceedings,  or  decree,^^  and  the  whole  record  is  drawn  under 
consideration  of  the  court  and  advantage  may  be  taken  of  any  error  or  irregularity, 
including  all  such  as  might  have  been  urged  on  review.*"  A  bill  of  review  will  not  be 
entertained  to  question  jurisdiction  to  render  the  decree,  where  the  original  bill  was 
of  a  class  of  which  equity  has  jurisdiction  and  no  objection  to  the  jurisdiction  was 
made.*^  When  the  bill  is  for  errors  of  law,  consideration  can  be  given  to  the  record 
of  the  original  cause  only  and  the  evidence  cannot  be  examined  and  any  facts  averred 
in  the  bill  of  review  inconsistent  with  the  pleadings,  and  decree  in  the  main  case^ 
can  have  no  effect  in  determining  the  correctness  of  the  decree.*-    A  bill  of  review 


29.  Landram  v.  Jordan,  203  U.  S.  56,  51 
Law.  Ed.  88.  Objection  to  want  of  formal 
parties  cannot  be  first  made  on  appeal.  Mc- 
Gowan  v.  Elroy,  28  App.  D.  C.  84. 

30.  McGowan  v.  Elroy,   28  App.  D.  C.   188. 

31.  See   7   C.  L.   1381. 

32.  Stevenson  v.  Stevenson,  224  111.  482, 
79  N.  E.  608;  McGowan  v.  Elroy,  28  App. 
D.  C.  188.  In  the  case  of  a  bill  of  review 
based  on  after-discovered  evidence,  the 
question  of  diligence  is  necessarily  a  pre- 
liminary one  to  be  passed  upon  at  the  time 
the  application  is  made  for  leave  to  file 
the  bill  which  will  be  denied,  unless  it 
appears  that  the  party  has  been  dilig-ent 
and  the  evidence  was  not  fairly  within  its 
reach.  Birdsboro  Steel  Foundry  &  Mach. 
Co.  V.  Kelley,  147  F.  713. 

33.  Five  years  statute  of  limitations  for 
w^rits  of  error.  Bill  of  review  brought  six 
years  after  decree.  Stevenson  v.  Steven- 
son, 224  111.  482,  79  N.  E.  608.  No  ques- 
tion of  laches  is  involved  upon  the  issu- 
ance of  a  writ  of  certiorari  at  any  time 
during  the  period  prescribed  by  the  stat- 
ute. Reeves  v.  Jones  [N.  J.  Law]  66  A.  113. 
A  petition  to  open  a  final  decree  for  error 
appearing  on  the  record  must  be  brought 
within  the  time  allowed  for  an  appeal  or 
writ  of  error,  unless  the  petitioner  has  been 
under  some  disability  during  that  period. 
Kelsey  v.  Dilks   [N.  J.  Eq.]    66  A.  420. 

34.  Stevenson  v.  Stevenson.  224  111.  482, 
79  N.  E.  608;  Kelsey  v.  Dilks  [N.  J.  Eq.] 
66  A.  420.  Where  a  complainant  was  slow 
in  bringing  a  bill  of  review  because  he 
was  first  under  a  misapprehension  that  he 
was  a  victim  of  fraud  rather  than  of  mis- 
take, and  then  he  was  delayed  by  illness 
or  other  causes  so  that  he  did  not  avail 
himself  of  all  the  opportunities  offered  by 
the  courts,  and  was  further  deterred  by  the 
fear  that  the  relief  granted  might  only  in- 
volve further  litigation,  he  is  not  guilty  of 
laches  preventing  the  court  from  doing 
justice.     Perkins   v.  Hendryx,    149   F.    526. 


35.  See  7  C.  L.  1381. 

36.  Qulnton  v.  Xeville  [C.  C.  A.]  152  F. 
879.  Where  a  decree  is  founded  upon  mat- 
ter set  up  in  a  cross  bill  improperly  al- 
lowed, it  may  be  reversed  on  a  bill  of 
review.  Peters  v.  Case  [W.  Va.]  57  S.  E. 
733.  A  bill  of  review  lies  either  for  errors 
of  law  appearing  in  the  body  of  the  decree 
or  for  matter  discovered  after  decree. 
McGowan  v.  Elroy,  28  App.  D.  C.  188. 

37.  Quinton  v.  Neville  [C.  C.  A.]  152  F. 
879.  Allegations  of  an  oral  contract  known 
to  the  defendant  but  not  pleaded,  but 
after  decree  substantiated  by  letters.  Rich- 
mond V.  Richmond  [W.  Va.]  57  S.  E.  736. 
Decree  dismissing  bill  entered  on  a  bill  and 
answer  when  the  case  had  not  in  fact  been 
set  down  for  hearing  on  bill  and  answer. 
Perkins  v.  Hendryx,  149  F.  526.  Bill  of 
review  will  lie  on  the  ground  of  newly- 
discovered  evidence  only  when  there  is  a 
showing  that  the  evidence  could  not,  by 
the  exericse  of  due  diligence,  have  been  ob- 
tained in  time  to  be  used  at  the  original 
hearing.  Lancaster  v.  Springer,  126  111. 
App.  140;  Karsten  v.  Winkelman,  126  111. 
App.   418. 

38.  Lancaster  v.  Springer,  126  111.  App. 
140. 

39.  Notes  attached  to  the  report  of  a 
register  are  mere  evidence  and  not  prop- 
erly a  part  of  the  proceedings.  Birming- 
ham Realty  Co.  v.  Barron  [Ala.]  43  So.  346. 
In  the  case  of  a  bill  of  review  there  must 
be  error  in  substance  of  prejudice  to  the 
party  complaining  apparent  on  the  face 
of  the  pleadings,  proceedings,  or  decree. 
Winkleman  v.  White,  147  Ala.  481,  42  So. 
411.  A  bill  of  review  lies  only  for  error 
apparent  on  the  face  of  the  decree.  Rich- 
mond v.   Richmond   [W.  Va.]   57  S.  E.  736. 

40.  Winkleman  v.  White,  147  Ala.  481, 
42  So.   411. 

41.  McGowan  v.  Elroy,  28  App.  D.  C.   188. 

42.  Quinton  v.  Neville  [C.  C.  A.]  152  F. 
879. 
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for  newly-discovered  evidence  will  not  be  granted  where  it  is  merely  cumulative,  cor- 
roboratory,*^  impeaching.**  or  immaterial.*^  "Wliere  footnote  to  bill  to  foreclose  is  not 
signed  by  counsel,  such  defect  is  not  ground  for  reversal  on  bill  of  review.*'  Repug- 
nancy and  multifariousness  are  not  open  to  impeachment  on  bill  of  review.*^  A 
bill  of  review  cannot  be  brought  to  set  aside  a  decree  for  fraud  but  this  must  be 
done  by  an  original  bill  in  the  nature  of  review.*^ 

Application  and  proceedings.*^ — Where  the  bill  or  review  merely  charges  fraud 
in  the  procurement  of  a  decree,^"  or  error  appearing  on  the  face  of  the  record,  leave 
to  file  is  unnecessary,^^  but  where  the  charge  of  fraud  is  united  with  an  averment  of 
newly-discovered  evidence,  leave  of  court  must  be  obtained  before  filing  the  bill." 
The  discretion  of  chancellor  in  gi-anting  or  denying  motion  for  leave  to  file  bill  of 
review  will  not  be  interfered  with  unless  abused,^^  The  character  and  effect  of 
newly-discovered  evidence  and  the  reason  why  it  was  not  presented  at  the  original 
hearing  are  to  be  considered  by  the  court  in  determining  whether  leave  to  file  bill  of 
review  will  be  granted.^* 

§  16.     Other  equitable  remedies  for  which  no  specific  title  is  provided.^^ 

Bill  quia  timet J'^ 

Bills  of  peace." 

Ebbob  Cobam  Nobis;  Eerob,  Writ  of,  see  latest  topical  index. 

ESCAPE   AXD    RESCUE.^ 

In  Alabama  one  escaping  from  the  county  jail  before  being  transferred  to  the 
penitenitary  to  which  he  has  been  sentenced  is  properly  indicted  under  Code  1896, 


ESCHEAT.M 


Disability  of  particular  classes  of  persons  to  inherit  is  elsewhere  treated.®^ 
♦  In  the  proper  exercise  of  its  police  power  estate  may  declare  new  causes  of  escheat 
of  lands  within  its  limits.'^  Under  a  constitutional  provision  enabling  aliens  to  ac- 
quire land  by  inheritance,  the  right  of  a  state  to  declare  an  escheat  of  land  held  by 
an  alien  having  heirs  is  lost  on  his  death  and  the  land  descends  to  his  alien  heirs.*' 
Such  right  is  also  lost  when  the  land  is  conveyed  to  a  citizen  for  a  valuable  considera- 


43.  Richardson  v.  Lowe  [C.  C.  A.]  149 
F.  625.  Allegations  in  the  bill  of  an  oral 
contract  known  to  the  defendant,  which 
contract  was  later  substantiated  by  letters, 
the  plaintiff  seeking  to  set  decree  aside 
so  that  they  might  be  introduced  in  evi- 
dence. Richmond  v.  Richmond  [W.  Va.] 
67  S.  E.  736.  Inadmissible.  Hearsay.  Ward 
V.  Ward   [C.  C.  A.]   149  F.  204. 

44.  Karsten  v.  Winkelman,  126  111.  App. 
418. 

45.  Court  found  that  complalnancs  had 
waived  their  right  to  rescind  a  contract  on 
the  ground  of  fraud  by  delay.  Further  evi- 
dence of  fraud  was  immaterial.  Richardson 
V.  Lowe   [C.  C.  A.]    149  F.  625. 

40,47.  Winkleman  v.  White,  147  Ala.  481, 
42   So.  411. 

48.  Dowagiac  Mfg.  Co.  v.  McSherry  Mfg. 
Co.,  155  F.  524. 


49. 
60. 

140. 
51. 

418. 


See   7  C.  L.   1382. 

Lancaster    v.    Springer,    126    111.    App. 

Karsten   v.   Winkelman,    126   111.   App. 


62.  Lancaster  v.  Springer,  126  111.  App. 
140.  Bill  of  review  on  the  ground  of  new- 
ly-discovered evidence  cannot  be  filed  with- 
out special  leave  of  court.  Karsten  v.  Win- 
kelman, 126  111.  App.  418.  Bill  of  review 
based  on  newly-discovered  evidence  will 
be  dismissed  if  filed  witliout  leave  of  court. 
Lancaster  v.  Springer,  126  111.  App.  140. 
Leave  Is  required  only  when  the  bill  Is 
brought  for  matter  discovered  after  decree, 
not  where  it  is  based  on  error  in  the  decree. 
MoGowan  v.   Elroy,  28  App.  D.  C.   188. 

53,  54.  Karsten  v.  Winkelman,  126  111. 
App.   418. 

Ki,r>6.r,7.r>H.     See    7    C.    L.    1383. 

50.     Bradford  v.   State    [Ala.]    42   So.    990. 

60.  See   7   C.  L.   1384. 

61.  See  Aliens,  9  C  L.  84;  Bastards,  9  C. 
L.    383. 

62.  Could  provide  for  escheat  of  lands  held 
by  a  corporation  for  over  five  years  except 
where  necessary  to  carry  on  its  business. 
Commonwealth  v.  Chicago,  etc.,  R  Co.,  30- 
Ky.  L.  R.   673.  99  S.  W.   596 

63.  Abranis  v.   State   [Wash.]   88  P    327. 
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tion.®*  Wliere  mortcfagoJ  property  escheats,*'^  the  state  may  not  be  divested  of  title 
l)y  foreclosure  without  its  consent.^®  In  Kentucky  a  school  board  in  cities  of  the 
first  class  may  sue  to  recover  land  escheated  from  a  corporation.®^ 

ESCROWS."' 

There  must  bo  an  intention  to  surrender  all  present  control  over  the  instru- 
ment,*"' and  delivery  in  escrow  cannot  be  made  to  the  grantee  "°  or  obligee.'^  If  no 
time  is  s]iecified  for  performance  of  conditions,  a  reasonable  time  will  be  implied  by 
law."-  Title  does  not  pass  until  compliance  with  the  conditions  even  though  such 
conditions  be  in  violation  of  the  terms  of  the  contract,^^  but  equit}  will  grant  relief 
in  favor  of  a  vendee  whose  grantor  by  his  conduct  has  disabled  himself  to  perform, 
where  the  rights  of  innocent  purchasers  hare  not  intervened.'*  If  the  grantor  dies 
before  delivery  by  the  depositary,  a  subsequent  delivery  relates  back  to  that  of  the 
grantor  by  fiction  of  law,''^  but  the  doctrine  of  relation  is  inapplicable  in  a  case 
where  the  death  of  the  grantor  renders  the  subsequent  performance  of  conditions 
impossible."®  A  contract  to  sell  and  delivery  of  the  deed  in  escrow  does  not  revoke 
a  prior  specific  devise  of  the  land,'^  and  hence  if  performance  does  not  take  place 
until  after  the  grantor's  death,  the  devisee  takes  the  proceeds  of  the  sale  despite  the 
doctrine  of  relation.'^  A  subsequent  return  of  the  deed  by  the  depositary  to  the 
grantor  without  the  consent  or  knowledge  of  the  grantee  and  its  destruction  by  the 
grantor  does  not  deprive  the  grantee  of  his  interest."'*  Erroneous  delivery  by  the 
depositary  may  be  cured  by  an  estoppel  against  a  grantor  who  retains  the  considera- 
tion and  recognizes  the  transfer.^"  A  depositary  of  funds  is  entitled  to  prove  any 
facts  which  will  defeat  the  depositor's  claim  thereto.*^  A  second  grantee  pending 
deposit  is  not  bound  to  look  bej^ond  the  terms  of  an  apparently  complete  escrow 
agreement  filed  with  the  depositary,^^  and  new  conditions  may  not  be  added  by 
parol.^^ 


64.  state  V.  World  Real  Estate  Commer- 
cial Co.    [Wash.]   89  P.  471. 

65.  Evidence  held  to  justify  finding  that 
a  niortgagor  died  without  heirs  capable  of 
inheriting  so  tliat  at  his  death  the  equity 
vested  in  the  state  by  escheat.  Seitz  v.  Mes- 
serschmitt,  117  App.  Div.  401,  102  N.  Y.  S. 
732. 

60.  Seitz  V.  Messerschmitt,  117  App.  Div. 
401,  102  N.  Y.  S.  732.  Making  attorney  gen- 
eral party  and  his  demand  for  surplus  did 
not  authorize  foreclosure  of  state's  Interest. 
Id. 

67.  Statutes  construed.  Commonwealth  v. 
Chicago,  etc.,  R.  Co.,  30  Ky.  L.  R.  673,  99  S. 
W.  596.  Ky.  St.  1903,  §  2971,  not  special  leg- 
islation.    Id. 

6.S.  See  7  C.  I^.  1384.  See,  also,  Frauds, 
Statute  of,  7  C.  L.  1826,  as  to  delivery  in 
escrow  as  compliance   with  statute. 

69.  Finding  of  intent  to  make  an  absolute 
delivery  conclusive  where  grantor,  expecting 
to  die  presently,. delivered  deed  to  third  per- 
son to  give  to  her  sons  after  her  death.  In 
re    Cornelius'    Estate    [Cal.]    91    P.    329. 

70.  Russell  V.  MitcheU,  223  111.  438,  79 
N.    E.    141. 

71.  Contract  of  guaranty  could  not  be  de- 
livered to  obligee  himself.  Lefkovits  v.  First 
Nat.  Bk.   [Ala.]  44  So.  613. 

72.  "U^ilkins  v.   Somerville    [Vt.]    66  A    893. 

73.  Condition    imposed    by    grantor    as    to 

9  Curr.  L.—  73. 


time     of     withdrawal     of    deed.     Wilkins     v. 
Somerville   [Vt.]   66  A.  893. 

74.  Where  before  expiration  of  time  for 
performance  of  conditions  grantor  demanded 
withdrawal  of  deed  and  conveyed  title  to  an- 
other who  had  notice.  Wilkins  v.  Somerville 
[Vt.]  66  A.  893.  Equity  would  maintain 
statu  quo  by  injunction  and  grant  further 
reasonable  time  for  grantee  to  perform.  Id. 

75.  Van  Tassel  v.  Burger,  104  N.  Y.  S. 
273. 

76.  Where  condition  was  execution  of  ai 
mortgage  to  secure  payment  of  annuity  to 
grantor  and  his  wife  Mclntyre  v.  Mclntyre, 
147  Mich.  365,  13  Det.  Leg.  N.  1032  110  N. 
W.    960. 

77.  78,  Van  Tassel  v.  Burger,  104  N.  Y.  S. 
273. 

79.  Where  deed  was  to  be  delivered  after 
grantor's  death.  In  re  Cornelius'  Estate 
[Cal.]    91    P.    329. 

80.  Dempwolf  v.  Greybill,  213  Pa.  163,  62 
A.    645. 

81.  Evidence  showing  that  depositor  had 
fraudulently  obtained  possession  of  deed  for 
which  deposit  was  made.  Brockway  v.  Rey- 
nolds   [Neb.]    109   N.   W.    154. 

82.  "Womble  v.  Wilbur,  3  Cal.  App  535,  86 
P.    916. 

83.  As  to  interest.  Womble  v.  Wilbur,  3 
Cal.  App.  535,  86  P.   916. 
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ESTATES    OF   DECEDEXTS. 


6  1.  Necessity  or  Occasion  for  Adminis- 
tration and   Kinds  Thereof   (1154). 

§  2.  Jurisdiction  and  Courts  Controlling: 
Administration    (1156). 

§  3.  The  Persons  "Who  Administer  and 
Their  Letters  (1161). 

A.  Selection    and    Nomination    (1161). 

B.  Procedure    to    Obtain   Administration 

and   Grant   of   Letters    (1163). 

C.  Security  or  Bond,  and  Oath   (1163). 

D.  Removals   (1164). 

S  4.  The  Authority,  Title,  Interest,  and 
Relationship  of  Personal  Representatives 
(1165). 

A.  In  General  (1165). 

B.  Contracts,  Conveyances,  Charges,  and 

Investments    (1168). 

C.  Title,  Interest,  or  Right  in  Decedent's 
Property     (1169). 

The  Property,  Its  Collection,  Manage- 
ment, and  Disposal  by  Personal  Representa- 
tives  (1169). 

A,  Assets    (1169). 

B.  Collection  and  Reduction  to  Posses- 
sion   (1172). 

Inventory   and   Appraisal    (1174). 

Property  Allowed  Widow  or  Children 
(1175). 

Management,  Custody  and  Control  of 
Estate  (1177).  Control  by  Courts 
(1177).  Contracts  for  the  Sale  or 
Conveyance  of  Land  by  or  to  De- 
cedenc  (1178).  Right  to  Sell 
Realty  (1178).  Sale  of  Personalty 
(1179).  j 

Debts  and  Liabilities  of  Estate;  Their 
Establishment    and    Satisfaction    (1179). 

A.     Claims   Provable    (1180).  I 

Exhibition,  Establishment,  Allow-  | 
ance,  and  Enforcement  of  Claims 
(118Q).  Jurisdiction  (IISO).  Occa- 
sion and  Necessity  of  Proving 
Claims  (1180).  Time  for  Presenta- 
tion; Limitations  (1181).  Notice 
(1182).  The  Claim;  Its  Form  and 
Substance  (1182),  Contests  and  Ac- 
tions on  Claims  (1182).  Allowance 
and  Rejection  (1183).  Evidence 
and  Proof  (1184).  Set-off  (1184). 
Judgments  In  Actions  on  Claims 
and    Enforcement    Thereof    (1184). 

Classification,  Preferences,  and  Prior- 
ities   (1185). 

Funds,  Assets,  and  Securities  for 
Payment    (1185). 

Payment  and   Satisfaction    (1186). 
§  7.      Subjection    of   Realty   to    Payment    of 
Debts  Under  Orders  of  Court   (1186). 

A.  Right    to   Resort   to   Realty    (1186). 

B.  Procedure  to  Obtain  Order   (1187). 


§  5. 


C. 
D. 


E. 


§  e. 


B. 


c. 


E. 


C.  The  Order  (1188>. 

D.  The  Sale   (IISS). 

§  8.  Subjection  of  Property  In  Hands  of 
Heirs  or  Beueficlaries  to  Payment  of  Debts 
(1189). 

§  9.  RIgrhts  and  Liabilities  BetTveen  Rep- 
resentative and  Estate   (1191). 

A.  Management    of    and    Dealings    with 

Estate  (1191).  Subrogation  of  Rep- 
resentative to  Rights  of  Estate  or 
Third  Persons  (1195).  Executors 
De  Son  Tort   (1195). 

B.  Representative  as  Debtor  or  Creditor 

(1196). 

C.  Interest  on  Property  or  Funds  (1197). 

T>.  Allowance  for  Expenses,  Costs,  Coun- 
sel Fees,  and  Funeral  Expenses 
(1197.) 

E.  Rights    and    Liabilities    of    Corepre- 

sentatives    (1199). 

F.  Compensation    (1200). 

G.  Rights    and    Liabilities     of    Sureties 

and  Actions  on  Bonds  (1202). 

§  10.  Actions  by  and  Ag^ainst  Representa- 
tives  and   Costs    Therein    (1203). 

§  11.  Accounting;  and  Settlement  by  Rep- 
resentatives   (1204). 

A.  The   Right  and  Duty   (1204). 

B.  Who  May  Require  (1204). 

C.  Scope  and  Contents  of  Account  (12'05). 

D.  Procedure    (1205). 

E.  The  Decree  or  Order  (1206). 

§  12.  Distribution  and.  Disposal  of  Funds 
(.1206).  Occasion  and  Time  for  Distribution 
(1206).  Persons  Entitled  to  Receive  Payment 
or  Transfer  of  Share  (1207).  Procedure  to 
Obtain  Order  for  Final  Distribution  (1207).  ■ 
Adjustment  of  Shares  (1207).  Interest  on  Leg- 
acies (1208).  Setting  Out  and  Retaining 
Funds  and  Precedent  Interests  (1208).  Par- 
tition of  Realty  Among  Heirs  or  Devisees. 
(1208)  Refunding  Bonds  (1208).  Suits  for 
Payment  of  Shares  or  Settlement  (1209). 
Decree  of  Distribution;  Its  Form,  Enforce- 
ment and  Effect  (1209). 

§  13.  Enforcement  of  Orders  and  Decrees 
by  Attaciiiiicnt   a.*j   For  a  Contempt    (1210). 

§  14.  Discharge  of  Personal  Representa- 
tives  (1210). 

§   15.     Probate   Orders    and  Decrees    (1210). 

§  16.  Appeals  in  Probate  Proceedings 
(1212). 

§  17.  Rights  and  Liabilities  Betiveen 
Beneficiaries    of    Estate    (1214). 

A.  In    General    (1214). 

B.  Advancements       (1215).         Hotchpot 

(1216). 
§   18.     Rights       and       Liabilities       Between 
Beneficiaries    and    Third    Persons    (1216). 


The  scope  of  this  topic  is  noted  below.^* 

§  1.     Necessity   or   occasion   for   administration   and   hinds    thereof.^'^ — The 

C.  L.  9),  and  inheritance  and  succession 
taxes  (see  Taxes,  8  C.  L.  2058),  are  treated 
in  separate  articles.  Matters  relating  to  the 
taxation  of  costs  (see  Costs,  9  C.  L.  812)  and 
the  allowance  of  attorney's  fees  (see  Attor- 
neys and  Counselors,  9  C.  L.  300),  in  actions 
by  and  against  representatives  have  been 
excluded,  but  allowances  to  the  representa- 
tive for  costs  and  attorney's  fees  incurred 
by  him  on  behalf  of  the  estate  have  been 
treated. 

85.     See  7   C.   L.   1387. 


84.  Matters  relating  to  the  descent  of 
property  under  the  Intestate  laws  (see  De- 
scent and  Distribution,  9  C.  L.  970),  the  va- 
lidity, probate,  and  Interpretation  of  wills 
(see  Wills.  8  C.  L.  2305),  testamentary 
trn.<?ts  (see  Trusts,  8  C.  L.  2169),  the  admin- 
istration of  partnership  property  by  the 
surviving  partner  (see  Partnership,  8  C.  L. 
1261),  and  of  community  property  by  the 
survivor  of  the  community  (see  Husband 
and  Wife,  8  C.  L.  122),  administration  on 
the    estates    of   absentees    (see    Absentees,    9 
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estate  of  a  deceased  ward  cannot  be  settled  in  the  guardianship  proceedings,  but 
administration  is  necessary  for  that  purpose.^*^  The  fact  that  the  estate  has  been 
finally  settled  and  the  representative  discharged  does  not  prevent  the  subsequent 
issue  of  letters  on  the  discovery  of  unadministered  property  belonging  to  the 
estate,  or  if  it  becomes  necessary  or  proper  for  any  other  reason.^^  It  has  been 
held  to  be  unnecessary  to  have  a  representative  appointed  and  made  a  party  to  a 
suit  by  a  legatee  to  subject  realty  in  the  hands  of  a  grantee  to  the  payment  of  an 
annuity  charged  on  the  entire  estate,  where  there  was  no  personalty  remaining 
unadministered  and  no  debts.^* 

In  some  states  the  heirs  may,  by  mutual  agreement,  settle  the  estate  without 
administration.^"  In  others  on  the  death  of  the  husband  without  lineal  descend- 
ants the  wife  is  his  sole  heir,  and,  upon  payment  of  his  debts,  if  any,  may  take 
possession  of  his  estate  without  administration.''*'  In  Louisiana  the  question 
whether  a  succession  sliall  be  placed  under  administration  rests  to  a  large  extent 
in  the  sound  discretion  of  the  trial  judge."^ 

Temporary  administrators.^'^ — The  right  to  appoint  a  temporary  adminis- 
trator or  administrator  pro  tem.  depends  on  the  statutes  of  the  various  states.^' 


86.  Cannot  determine  validity  of  agree- 
ment by  heirs  that  guardian  shall  have 
whole  estate,  nor  wlietlier  there  are  any 
claims  against  it.  In  re  Lindsay's  Guar- 
dianship,  132  Iowa,  119,  109  N.  W.   473. 

87.  Does  not  prevent  subsequent  issue 
of  letters  testamentary,  or  of  administra- 
tion, or  of  administration  with  will  an- 
nexed. Otero  V.  Otero  [Ariz.]  90  P.  601. 
Petition  held  sufficient  to  give  court  juris- 
diction to  appoint  administrator  to  admin- 
ister on  unadministered  assets,  though  it 
also  prayed  for  vacation  of  order  of  final 
discharge  which  court  had  no  jurisdiction 
to  grant  because  term  in  which  It  was  ren- 
dered had  expired.  Id.  Order  appointing 
administrator  held  not  void  so  as  to  be 
subject  to  collateral  attack  because  it  also 
purported  to  revoke  previous  order  dis- 
charging administrator,  which  court  had 
no  jurisdiction  to  do.     Id. 

88.  Dixon  v.  Roessler   [S.  C]   57  S.  E.  203. 

89.  For  construction  and  effect  of  agree- 
ments between  interested  parties  in  regard 
to  distribution  of  estate,  see  §  17  A,  post. 
Under  Kirby's  Dig.  §  15,  heirs  may  sue  for 
and  collect  demands  left  by  intestate  with- 
out adininistration  provided  all  heirs  and 
distributees  are  of  full  age,  and  intestate 
was  under  no  legal  disability  at  time  of  his 
death.  Chisholm  v.  Crye  [Ark.]  10-1  S.  W. 
167.  Heirs  may  settle  estate  and  render 
administration  unnecessary.  In  re  Lind- 
say's Guardianship,  132  Iowa,  119,  109  N.  W. 
473.  Rule  held  inapplicable  to  agreement 
made  by  heirs  of  ward  before  latter's  death 
that  guardian  should  have  whole  of  ward's 
estate,  particularly  in  proceeding  to  wind 
up  guardianship  in  whicli  only  question 
was  liability  of  guardian  to  estate  of  de- 
ceased ward.  Id.  Even  if  all  persons  in- 
terested in  estate  could,  by  mutual  agree- 
ment, dispose  of  all  or  part  of  assets,  held 
that  settlement  of  controversy  in  regard 
to  assets  by  one  of  them  alone  was  without 
validitJ^  Williamson  v.  Robinson  [Iowa] 
111  N.  "W.  1012.  In  order  to  dispense  with 
•necessity  of  administration  there  must  be 
no  debts,  heirs  entitled  to  share  in  dis- 
tribution  must  all  be   of  full  age,   and   must 


unanimously  agree,  either  expressly  or  by 
acts,  to  dispense  with  administration.  Grie- 
sel  V.  Jones,   123  Mo.  App.  4.5,   99  S.  W.  769. 

90.  Where  widow  as  sole  heir  took  pos- 
session of  husband's  estate  without  admin- 
istration under  Civ.  Code  1895,  §  3355,  par. 
1,  claiming  that  there  were  no  debts,  held 
that,  on  suit  by  her  to  recover  property 
claimed  to  have  belonged  to  husband,  re- 
quested instruction  that  any  debt  which 
husband  might  have  owed,  which  was  not 
known  to  wife  and  was  not  brought  to  her 
knowledge,  would  not  defeat  title  to  any 
of  the  property  vesting  in  her,  and  that 
law  only  contemplated  payment  of  sucii 
debts  as  were  brought  to  her  knowledge, 
was  properly  refused.  Demmons  v.  Booker 
[Ga.]  57  S.  E.  lOS. 

91.  Where  intestate  succession  owes  no 
debts  save  those  incurred  in  connection 
with  last  illness,  death,  and  burial  of  de- 
cedent, which  are  trifling  compared  ■with 
assets,  and  holders  of  which  appear  and 
disclaim  any  desire  for  administration,  and 
there  are  no  minors,  administration  should 
not  be  ordered  at  instance  of  one  of  eight 
major  heirs  who  applies  to  be  appointed 
administrator,  even  though  he  claims  the 
benefit  of  Inventory.  Succession  of  Weincke. 
13  8  La.  206,  42  So.  776.  District  court  held 
not  to  have  abused  its  discretion  in  hold- 
ing that  appointment  of  administrator  was 
necessary.  Miguez  v.  Delcambre,  118  La. 
1062,  43  So.  703.  Placing  of  succession 
under  administration  held  proper,  though 
it  owed  no  debts,  where  one  of  heirs  was 
resident  of  another  state,  and  there  were 
several  minor  heirs,  and  there  was  no 
opposition.  Succession  of  Trahan,  118  La. 
762,  43  So.  400.  After  administrator  had 
filed  his  account,  held  too  late  to  litigate 
issue  as  to  necessity  of  administration,  in 
direct  action  against  administrator  to  have 
his  appointment,  and  all  subsequent  pro- 
ceedings   annulled.     Id. 

92.  See   5  C.  L.   1185. 

93.  Probate  court  held  to  have  no  au- 
thority, either  under  Kurd's  Rev.  St.  1905, 
c.  3,  §§  11,  17,  72,  or  otherwise,  to  appoint 
temporary     administrator     or     administrator 
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§  2.  Jurisdirfion  and  courts  controlling  administrodon.^*  In  general.^'' — 
The  residoiice  of  docodeiit  at  tlie  time  of  his  deatli,^®  or  the  existence  of  assets 
within  the  state  or  county,^'  generally  fix  Jurisdiction  to  administer  on  his  estate. 
In  the  absence  of  a  statutory  provision  on  the  subject,  the  estate  need  not  be 
of  any  given  value."^  Ancillary  administration  may  be  granted  before  primary 
administration.^^ 

The  jurisdiction  of  the  various  courts  over  proceedings  to  administer  on  the 
estates  of  Indians/  to  revoke  letters,"  to  contest  or  collect  claims,^  to  sell  realty,* 


pro  tern  on  petition  of  leg-atee,  to  sue  exec- 
utrix to  recover  property  which  legatee 
claimed  she  had  converted,  and  which  exe- 
cutrix claimed  belonged  to  her  personally. 
Day  V.  Bullen,  226  111.  72,  80  N.  E.  739,  afg. 
127   111.   App.    155. 

»4.     See   also.   Jurisdiction,    8   C.   L.    579. 

95.  See   7   C.   L.    1389. 

96.  Evidence  held  to  sustain  finding  that 
domicile  of  decedent  was  in  District  of  Col- 
umbia. Thorn  v.  Thorn,  28  App.  D.  C.  120. 
Under  Burns'  Ann.  St.  1901,  §  2381,  letters 
must  be  granted  in  county  where,  at  liis 
death,  intes^tate  was  an  inhabitant.  Wil- 
liams V.  Dougherty,  39  Ind.  App.  9,  78  N.  E. 
1067. 

97.  Existence  of  property  within  state 
is  necessary  to  appointment  of  an  ancillary 
administrator.  Miller  v.  Hoover,  121  Mo. 
App.  568,  97  S.  "W.  210.  Situs  of  judgment 
debt  held  place  where  judgment  debtor  re- 
sides, so  tliat  where  intestate  recovered 
judgment  before  he  died,  and  judgment 
debtor  removed  to  anotlier  state,  ancillary 
administrator  could  be  appointed  in  latter 
state  to  collect  judgment.  Id.  Resident  of 
Ohio  executed  deed  for  property  in  that 
state,  but  died  before  delivery  of  deed  or 
payment  of  purcliase  price.  Thereafter,  and 
in  order  to  perfect  title,  grantor's  heirs 
who  resided  in  Missouri  conveyed  property 
to  third  person,  who  conveyed  to  purchaser, 
and  collected  purcliase  price,  out  of  whicli 
he  paid  mortgage  on  said  property  and  took 
balance,  which  he  admitted  he  held  as 
representative  of  estate,  into  Missouri. 
Were  creditors  in  latter  state.  Held  that 
said  balance  was  assets  in  Missouri  author- 
izing appointment  of  administrator  in  tliat 
state.  Turner  v.  Campbell  [Mo.  App.]  101 
S.  W.  119.  Interest  of  nonresident  decedertt 
in  trust  estate  in  process  of  settlement  in 
court  having  jurisdiction  of  subject-matter 
and  trustee  held  property  within  state  au- 
thorizing appointment  of  administrator, 
l^ev.  Laws,  c.  137,  §  1,  and  c.  162,  §  3  con- 
strued. Vinton  V.  Sargent  [Mass.]  80  N.  E. 
826. 

08.  Motion  to  vacate  administration  held 
not  sustainable  on  ground  of  want  of  as- 
.>;ets.  Turner  v.  Campbell  [Mo.  App.]  101  S. 
W.  119.  Rev.  St.  1S99.  §  2,  authorizing  court 
to  refuse  administration  where  value  of  es- 
tate will  not  exceed  allowance  to  widow  or 
minor  children,  held  inapplicable  where  de- 
cedent   left    neither    widow    nor   children.   Id. 

00.  Will  extend  only  to  that  part  of  es- 
tate within  jurisdiction  granting  it.  Turner 
V.   Campbell    [Mo.   App.]    101   S.   W.   119. 

1.  Under  Laws  1892,  p.  1575.  c.  679,  §  5, 
held  that  surrogate's  court  had  jurisdiction 
to  appoint  administrator  where  petitioners 
were  without  other  remedy  to  enforce  their 
claims  for  lack  of  peacemaker's  court  or 
otner  Indian  judicial   tribunal,     in.  re  Prinl- 


up's  Estate,  121  App.  Div.  322,  106  N.  Y.  S. 
74.  Laws  1900.  c.  252.  ratifying  constitution 
of  Seneca  Nation  of  Indians  whicli  provides 
for  creation  of  surrogate's  courts  for  that 
nation,  held  not  in  violation  of  Const,  art.  3,. 
§  16,  providing  that  no  local  bill  shall  em- 
brace more  than  one  subject  which  shall  be- 
expressed  in  its  title.  Jimeson  v.  Lehley, 
51  Misc.  352,  101  N.  Y.  S.  215.  Surrogate's 
court  held  to  have  no  jurisdiction  over  es- 
tates of  Indians,  or  authority  to  admit  their 
wills  to  probate.  In  re  Jack's  Will,  52  Misc. 
424,   102  N.  Y.   S.  383. 

2.  Power  of  surrogate,  on  application  to 
revoke  letters  on  ground  that  they  were 
issued  because  of  false  representation  that 
estate  was  fully  administered,  to  determine 
truth  or  falsity  of  allegations  of  petition  for 
appointment,  held  to  carry  with  it  power 
to  determine  whether,  under  will  and  cir- 
cumstances, estate  was  fully  administered. 
In  re  Rathyen,  115  App.  Div.  644,  101  N.  Y. 
S.  289. 

3.  As  to  jurisdiction  of  courts  of  equity 
see    post,    this    section. 

NeTv  Jersey:  Where  a  claim  against  an  in-  ' 
solvent  estate  is  excepted  to,  orphan's  court 
has  jurisdiction  to  adjudicate  thereon  unless 
claimant  elects  to  pi'oceed  against  represen- 
tative at  law  or  in  equity.  Wheedon  v. 
Nichols  [N.  J.  Eq.]  65  A.  445.  Representa- 
tive cannot  elect  to  so  proceed  against  him- 
self to  enforce  his  personal  claim,  but  in 
such  case  jurisdiction  of  orphans'  court  is 
exclusive.      Id. 

!Ne'»v  York:  Answer  to  petition  for  pay- 
ment of  certain  claims  held  evasive  and  not 
to  state  any  fact  tending  to  show  that  ex- 
ecutors had  good  defense,  so  that  surrogate 
properly  refused  to  dismiss  same.  Code 
Civ.  Proc.  §  2722.  In  re  De  Forrest's  Will. 
104  N.  Y.  S.  342.  Fact  that  it  did  not  ap- 
pear therefrom  that  there  was  money  ap- 
plicable to  pay  claim  under  contract  calling 
for  monthly  payments,  which  could  be  so 
applied  without  injuriously  affecting  inter- 
ests of  others,  held  not  to  require  dismissal, 
executors  having  made  previous  payments, 
treated  estate  as  sufficient  for  that  purpose, 
and  having  discontinued  them  on  other 
grounds.  Id.  Under  Code  Civ.  Proc.  §  1903, 
as  amended,  surrogate  held  to  have  juris- 
diction, in  proceedings  for  settlement  of  ac- 
counts of  administratrix,  to  direct  allow- 
ance and  payment  of  claim  for  funeral  ex- 
penses out  of  sum  recovered  for  wrongful 
death  of  decedent,  which  constituted  only 
property  coming  into  her  hands.  In  re  Mc- 
Donald's Estate,  51  Misc.  455,  101  N.  Y.  S. 
275.  Hence  proceedings  for  settlement  would 
not  be  postponed  pending  trial  of  action 
brought  against  administratrix  In  supreme 
court    to    recover    same.      Id. 

4.  Since  under  Revisal  1905,  §  129,  su- 
perior    court     lias     concLnr<-nt     jurisdiction 


"9  Cur.  La\r. 


ESTATES  OF  DECEDENTS  §  2. 


IV 


for  tlie  setting  off  of  the  widow's  allowance,^  to  recover  property  in  tlie  hands  of 
third  persons  alleged  to  belong  to  the  estate/  to  determine  whether  property  be- 
longs to  the  representative  individually  or  to  the  estate,"  to  determine  the  validity 
•of  the  representative's  official  bond,*  for  an  accounting  by  the  representative,^ 
for  the  recovery  of  legacies  or  distributive  shares/"  to  determine  conflicting  in- 
terests of  heirs  or  distributees  and  third  persons/^  and  to  determine  questions  in- 
-cidentally  involved  in  such  proceedings,  is  largely  regulated  by  statute,  and  varies 
in  the  different  states.  The  same  is  true  in  regard  to  the  equital)le  jurisdiction 
■of  courts  of  probate.^- 

Jurisdiction  of  courts  of  criuityp — As  in  other  cases,  cotirts  of  equity  will  not 


with  probate  court  to  settle  estates  and 
subject  realty  to  payment  of  debs,  held 
that  said  court  had  jurisdiction  on  motion 
of  judgment  creditor,  to  order  sale  of  realty 
to  pay  judgment  recoyered  in  action  before 
it  to  'n'hicli  all  interested  persons  were  par- 
ties. Shober  v.  Wheeler,  144  X.  C.  403,  57 
8.  E.  1.5i'. 

5.  Issue  as  to  whether  one  filing  in  pro- 
bate court  notice  of  her  claim  to  be  ad- 
mitted to  certain  rights  in  estate  as  widow, 
and  for  allowance,  was  in  fact  married  to 
decedent,  may  be  determined  by  that  court. 
Eechtel  v.  Barton,  147  Mich.  318,  13  Det. 
Leg.    N.    1047,    110   N.    W.    935. 

6.  Surrogate  held  to  have  discretionary 
power  to  direct  examination  of  person  cited 
under  Code  Civ.  Proc.  §  2707  as  having  in 
her  possession   property  belonging  to   estate 

though  she  filed  verified  answer  claiming 
ownership,  it  being  claim  of  title  supported 
by  facts  shown  upon  examination,  and  not 
allegations  of  answer,  which  requires  him 
to  dismiss  proceedings.  In  re  Packard's  Es- 
tate, 53  Misc.  163,  104  N.  Y.  S.  474.  Surro- 
gate held  to  have  no  jurisdiction  of  pro- 
ceeding by  surety  of  temporary  adminis- 
trator against  third  person  to  compel  latter 
to  restore  assets  alleged  to  have  been  frau- 
dulently obtained  by  him  from  said  admin- 
istrator. In  re  Weisell's  Estate,  51  Misc. 
325,   101  N.  Y.  S.   273. 

7.  iVeTv  York:  Surrogate  may  determine 
issue  on  accounting.  Code  Civ.  Proc.  §  2731. 
In  re  Archer's  Estate,  51  Misc.  260,  100  N.  Y. 
S.   1095;   In   re  Cavanagh,    105  N.   Y.   S.    850. 

Pennsylvania:  Administrator's  title  to 
savings  deposits  standing  in  decedent's  name 
can  only  be  determined  by  orphans'  court, 
and  he  cannot  maintain  bill  in  equity  for 
that  purpose.  Hutchinson  v.  Dennis,  217  Pa. 
290,   66  A.   524. 

8.  Surrogate  in  New  York  has  no  juris- 
diction to  determine  validity  of  adminis- 
trator's bond.  Fidelity  &  Deposit  Co.  v. 
Moshier,    151   P.   806. 

9.  See,  also,  post,  this  section.  Jurisdic- 
tion of  Courts  of  Equity.  Supreme  court 
will  exercise  its  concurrent  jurisdiction  to 
compel  an  accounting  only  when  complete 
relief  cannot  be  obtained  In  surrogate's 
court.  In  re  Fo^arty's  Estate,  117  App. 
Div.  583,  102  N.  Y.  S.  776;  Volhard  v.  Vol- 
hard,  104  N.  Y.  S.  578;  In  re  Smith,  105  N. 
Y.  S.  223.  Surrogate  having  no  jurisdiction 
t-o-try  title  to  realty,  held  that  where,  on 
proceeding  to  compel  accounting,  it  ap- 
peared that  question  relating  to  title  to 
realty  v.-as  involved  which  ought  to  be  de- 
cided before  accounting  -was  ordered,  pro- 
ceeding should  have  been  dismissed.  In  re 
Pogarty's  K.-tate,  117  App    Div.  5 S3,  102  N.  Y. 


S.  776.  Surrogate  has  authority  to  compel 
temporary  administrator  to  account  as  to 
all  matters  connected  with  his  trust.  In  re 
Goetz,  104  N.  Y.  S.  832.  Pendency  in  su- 
preme court  of  action  brought  by  tempo- 
rary administrator  for  construction  of  will 
held  no  defense  to  application  to  require 
him    to    account    in    surrogate's    court.      Id. 

10.  Under  Code  Pub.  Gen.  Laws,  art.  16, 
§  93,  equity  has  jurisdiction  of  suit  to  re- 
cover legacy  even  where  bond  has  been 
given  to  pay  debts  and  legacies.  Matthews 
v.  Targarona,  104  Md.  442,  65  A.  60.  Statu- 
tory remedy  by  action  at  law  to  recover  leg- 
acy or  distributive  share  is  in  addition  to 
that  existing  in  equity,  and  in  no  way  lim- 
its or  qualifies  jurisdiction  of  court  of  chan- 
cery o\er  the  subject.  Van  Dyke  v.  Van 
Dyke    [N.    J.    Eq.]    65   A.    215. 

11.  3Iiohig:an:  Probate  court  distributes 
and  assigns  property  of  intestate  to  those 
apparently  entitled  to  its  possession,  but 
has  no  po\ver  to  adjudicate  in  respect  to 
extent  of  their  titles  or  validity  of  titles 
and  interests  of  others,  and  hence  does  not, 
by  orders,  originate  or  establish  any  muni- 
ments of  title  in  distributees.  Rich  v.  Vic- 
toria  Copper  Min.   Co.    [C.   C.   A.]    147   F.   380. 

Nebraska:  Since,  under  Federal  statute, 
heirs  of  timber  culture  entryman  who  dies 
before  patent  is  issued  take  title  as  donees 
of  government  and  not  by  inheritance,  and 
fntryman's  interest  is  therefore  not  de- 
visable, held  that  county  court  had  not  ju- 
risdiction to  determine  title  by  adjudging 
that  devisees  of  entryman  were  owners  to 
exclusion  of  heirs  to  whom  patent  was  is- 
sued. Walker  v.  Ehresman  [Neb.]  113  N. 
W.  218. 

Xew  York:  Surrogate  cannot  determine 
rights  between  legatee  and  assignee.  In  re 
Faile,    51   Misc.   166,   100  N.   Y.   S.   856. 

12.  Alaska:  Probate  court  held  to  have 
no  jurisdiction  to  determine  whether  part- 
nership existed  between  decedent  and  an- 
other, and  whether  certain  property  be- 
longed to  it.  Bartleson  v.  Feidler.  14  F. 
299. 

Colorado:  Probate  court  held  to  have  no 
jurisdiction  in  equity  to  enjoin  consumma- 
tion of  scheme  to  despoil  estate  and  get 
control  of  its  interests  represented  by  out- 
side corporation.  Monmouth  Inv.  Co.  v. 
Means    [C.   C.  A.]    151  F.   159. 

Xew  York:  Surrogate  held  to  have  no  ju- 
risdiction to  pass  on  claim  made  on  account- 
ing that  executrix  should  be  surcharged 
with  value  of  certain  bonds  and  mortgages, 
assignment  of  which  was  alleged  to  have 
been  procured  by  fraud.  In  re  Dittrich,  53 
Misc.   511,    105   N.   Y.   S.    301.  , 

13.  See    7    C.    L.    1393.     See,    also.    Equity, 
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assume  jurisdiction  of  matters  relating  to  estates  of  decedents  where  there  la  an 
adequate  remedy  at  law."  The}^  generally  have  jurisdiction  to  set  aside  decrees 
of  the  probate  court  obtained  through  fraud  ^^  or  mistake,^®  but  will  not  act  in 
this  regard  while  the  matter  is  still  pending  in  the  latter  court." 

Where  the  probate  court  has  exclusive  jurisdiction  over  the  administration 
of  estates,  equity  cannot  interfere  except  in  cases  where  that  court  has  not  ade- 
quate power  to  give  full  and  complete  relief/^  as  where  it  is  necessary  to  protect 


9  C.  L.  1110;  urisdiction,  8  C.  L.  579.  For 
jurisdiction  of  courts  of  equity  in  particu- 
lar proceedings  see,  also,  ante,  this  section. 
14.  Adequate  remedy  at  law  which  will 
deprive  court  of  equity  of  jurisdiction  must 
be  as  certain,  complete,  prompt,  and  efli- 
cient  as  that  in  equity.  Brun  v.  Mann  [C. 
C.  A.]  151  F.  145.  Where  administratrix 
refused  to  commence  procedings  to  sell  re- 
alty to  pay  judgment  recovered  in  Federal 
court,  held  that  remedy  by  application  to 
county  court  for  direction  to  her  to  do  so, 
or  by  application  for  lier  removal,  was  much 
less  prompt  and  efficient  than  suit  in  equity 
in  said  Federal  court  to  subject  such  realty 
to  payment  of  its  judgment.  Id.  Is  an  ab- 
sence of  an  adequate  remedy  at  law  in  the 
Federal  courts,  and  that  alone,  which  con- 
ditions jurisdiction  in  equity  in  those  courts, 
fact  that  there  is  remedy  at  law  in  state 
courts  being  immaterial.  Id.  One  seeking 
to  recover  money  intrusted  to  decedent  for 
investment,  and  alleged  to  have  been  in  lat- 
t€r's  possession  at  time  of  his  death,  held 
to  have  adequate  remedy  at  law  against  de- 
cedent's estate.  McKee  v.  Allen,  204  Mo. 
655,  103  S.  W.  76.  Rev.  St.  1899,  §  187,  pro- 
viding that  actions  commenced  against  rep- 
resentative after  decedent's  death  shall  be 
considered  demands  legally  exhibited  against 
estate  from  time  of  service  of  original 
process  on  representative,  held  to  have  ref- 
erence merely  to  time  when  claims  shall  be 
exhibited  within  meaning  of  §  185,  and  not 
to  be  authority  for  holding  that  bill  in 
equity  was  proper  proceeding  to  obtain  al- 
lowance for  money  judgment.  Id.  Claims 
for  attorney's  fees  and  for  services  ren- 
dered by  real  estate  agent  in  procuring 
purchaser  for  realty  being  entitled  to  pri- 
ority, held  that  equity  had  jurisdiction  of 
suit  to  enforce  them  since  under  Rev.  St. 
1899,  §§  184,  187,  191,  208,  they  could  have 
only  been  allowed  as  claims  of  fifth  class. 
Matson  v.  Pearson,  121  Mo.  App.  120,  97  S. 
W.  983.  Remedj"^  for  improper  issuance  of 
letters  of  administration  by  surrogate  of 
Seneca  Nation  of  Indians  held  by  appeal  to 
council  of  the  nation,  so  that  suit  in  equity 
for  revocation  of  letters  could  not  be  main- 
tained. Jimeson  v.  Lehley,  51  Misc.  352,  101 
N.  Y.  S.  215.  Where  husband  took  out  let- 
ters of  administration  on  estate  of  his  de- 
ceased wife,  and  thereby  obtained  posses- 
sion of  savings  deposits  standing  in  her 
name,  but  which  he  claimed  belonged  to 
him  personally,  held  that  his  title  to  money 
could  only  be  adjudicated  In  orphans'  court, 
and  he  could  not  maintain  bill  in  equity  for 
that  purpose.  Hutchinson  v.  Dennis,  217  Pa. 
290,  66  A.  524.  Claim  of  administrator,  who 
was  husband  of  decedent,  that  realty  stand- 
ing In  decedent's  name  belonged  to  him  by 
virtue  of  resulting  trust  from  payment  of 
purchase  money,  held  proper  basis  of  equity 


jurisdiction.     Hutchinson   v.   Dennis,    217    Pa. 
290,    66    A.    524. 

15.  Is  no  adequate  reinedy  at  law  barring 
suit  in  equity  to  set  aside  decree  of  distri- 
bution alleged  to  have  been  obtained 
through  fraudulent  suppression  of  will,  and 
to  protect  estate  in  meantime.  Ewing  v. 
Lamphere,  147  Mich.  659,  14  Det.  Leg.  N.  28, 
111  N.  W.  187.  Suit  held  one  against  per- 
sons of  defendants,  so  that  court  was  not 
deprived  of  jurisdiction  because  property 
was   outside    of   state.     Id. 

16.  Decree  of  distribution  is  subject  to 
review  in  equity  upon  a  showing  that  it  was 
procured  by  fraud  or  mistake,  it  not  being 
part  of  same  proceeding  as  decree  probat- 
ing will  in  such  sense  as  to  preclude  such 
review.  Bacon  v.  Bacon,  150  Cal.  477,  89  P. 
317.  Code  Civ.  Proc.  §  1666,  providing  that 
decree  is  conclusive  unless  reversed,  set 
aside,  or  modified  on  appeal,  held  not  to 
prevent  such  review.  Id.  Code  Civ.  Proc. 
§  473,  authorizing  relief  by  motion  in  case  in 
which  decree  was  rendered,  held  not  exclu- 
sive. Id.  Relief  may  be  given  where  judg- 
ment was  result  of  mistake,  unmixed  with 
fraud,  and  not  result  of  negligence  of  in- 
jured party.  Id.  Decree  awarding  plaintiff 
smaller  legacy  than  will  gave  her  set  aside 
for  mistake  of  parties.  Id.;  Soule  v.  Ba- 
con, 150  Cal.  495,  89  P.  324.  Mistake  held 
not  one  of  court,  there  never  having  been 
any  real  contest  as  to  amount  of  legacy. 
Bacon  V.  Bacon,  150  Cal.  477,,  89  P.  317. 
Suit  is  direct  attack  on  said  decree,  and 
will  is  admissible  to  prove  mistake,  right 
of  plaintiff,  and  injury  to  her  from  errone- 
ous decree.     Id. 

17.  Complaint  in  action  In  district  court 
to  set  aside  sale  to  pay  debts  alleging  sale 
pursuant  to  decree,  execution  of  adminis- 
trator's deed,  and  that  several  years  liad 
elapsed,  held  to  sufficiently  show  that  mat- 
ter had  been  finally  disposed  of  in  county 
court,  though  it  was  not  expressly  alleged 
that  report  of  sale  had  been  filed  or  that 
sale  had  been  confirmed,  or  that  estate  had 
been  finally  settled,  statute  requiring  report 
of  sale  to  be  made  at  next  term  of  court, 
and  that  conveyance  shall  not  be  made  until 
sale  has  been  approved,  and  sale  being  spe- 
cial proceeding,  distinct  from  administration 
proper.     Ryan   v.   Geigel    [Colo.]    89   P.   775. 

IS.  Must  appear  that  interference  is  nec- 
essary. Clark  V.  Peck's  Ex'rs,  79  Vt.  275, 
65  A.  14.  Chancery  does  not  have  jurisdic- 
tion on  ground  that  trust  is  involved,  where 
trust  relation  is  that  of  an  executor,  over 
which  jurisdiction  is  given  to  probate  court 
exclusively.  Id.  Bill  for  injunction  to  re- 
strain widower  from  disposing  of  estate  and 
destroying  books,  etc.,  relating  thereto, 
held  not  to  clearly  show  that  he  was  in  pos- 
session of  estate  or  was  wasting  or  threat- 
ening to  waste  same  so  as  to  warrant  such 
relief.     Id.     Bill    held    to    show    that    if    es- 
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the  funds  of  the  estate/^  or  to  prevent  tlie  despoiling  of  the  estate,-^  or  to  prevent 
oppressive  and  vexatious  litigation.-^  It  cannot  exercise  any  supervisory  jurisdic- 
tion nor  restrict  or  supplant  the  jurisdiction  of  the  probate  court,  but  must  act, 
if  at  all,  in  aid  of  that  court.--  AVhere  the  j'urisdiction  is  concurrent,  equity 
will  not  ordinarily  assume  jurisdiction  except  on  a  showing  of  special  circum- 
stances rendering  the  remedy  in  the  probate  court  inadequate.^^     In  some  states 


tate  was  being  misappropriated  it  was  be- 
ing done  by  permission  of  executors,  and 
hence  that  probate  court  could  give  as  full 
and  adequate  relief  by  remoAing  executors 
as  would  be  obtained  by  injunction.  Id. 
Held  that  court  of  chancery  would  not  take 
charge  of  settlement  of  estate  merely  to 
prevent  multiplicity  of  suits,  tliere  being  no 
special  reasons  alleged  for  doing  so  other 
than  those  which  might  be  urged  in  every 
testate  estate.  Id.  Cannot  take  jurisdiction 
on  ground  tliat  plaintiff  is  old  and  needs 
annuity  claimed  to  be  given  him  by  will. 
Id.  Fact  that  conspiracy  existed  between 
executors  and  widower  to  rob  estate  held 
not  to  give  chancery  court  jurisdiction,  pro- 
bate court  having  full  power  to  call  execu- 
tors to  account,  remove  them,  and  appoint 
others   in   their  stead.     Id. 

10.  To  prevent  distribution  under  decree 
in  administration  proceedings  pending  pro- 
ceedings for  probate  of  will  alleged  to  have 
been  fraudulently  concealed.  Ewing  v. 
Lamphere,  147  Mich.  659,  14  Det.  Leg.  N.  28, 
111  N.  W.  1S7. 

20.  Remedy  at  law^  held  inadequate,  and 
not  to  prevent  injunction  to  restrain  de- 
spoiling of  estate,  etc.  Monmoutli  Inv.  Co. 
v.  Means  [C.  C.  A.]  151  F.  159.  Fact  that 
probate  court  displaced  derelict  executor, 
and  appointed  administrator  with  will  an- 
nexed in  his  place,  held  not  to  require  dis- 
missal of  bill  against  him  and  others  by  his 
coexecutor  to  enjoin  them  from  carrying  out 
scheme  to  despoil  estate  and  get  control  of 
its  interests  represented  by  an  outside  cor- 
poration, probate  court  having  no  jurisdic- 
tion to  enjoin  such  acts.     Id. 

21.  Equity  has  jurisdiction  to  enjoin 
pending  or  threatened  proceedings  in  county 
court  to  prevent  oppressive  and  vexatious 
litigation,  particularly  when  such  litigation 
is  not  brought  in  good  faith,  but  is  insti- 
tuted for  an  illegal  and  wrongful  purpose. 
Alderman  v.  Tillamook  County  [Or.]  91  P. 
298.  Administratrix  held  entitled  to  enjoin 
prosecution  of  proceeding  for  her  removal 
instituted  in  county  court  by  attorneys  for 
county  pursuant  to  conspiracy  between  them 
and  county  judge,  object  of  which  was  to 
prevent  her  from  continuing  to  defend  es- 
tate against  claim  filed  b5'  county,  in  prose- 
cution of  v.'liich  county  judge  ha*  been  most 
active.  '  Id.  Suit  for  sucli  an  injunction 
held  not  an  interference  with  exclusive 
jurisdiction  of  county  court  over  appoint- 
ment and  removal  of  administrators,  decree 
if  rendered  operating  only  on  parties,  and 
not  on  court.  Id.  Remedy  of  plaintiff  by 
appearance  in  county  court,  contesting  re- 
moval, and  appealing  from  adverse  decree, 
held  not  adequate  under  circumstances, 
since  attempt  to  make  defense  there  Avould 
be  unavailing,  and  appeal  from  order  of  re- 
•-iioval  would  not  stay  such  order.  Id.  Ex- 
piration of  term  of  county  judge  held  no 
ground    for   abatement   of   suit.     Id. 


22.  Clark  V.  Peck's  Ex'rs,  79  Vt.  275,  65 
A.   14. 

23.  Jurisdiction  of  chancery  court  to  re- 
move the  settlement  of  estate  from  orphans' 
court,  and  itself  conclude  such  settlement, 
will  not  be  exercised  except  upon  satisfac- 
tory showing  of  fraud  or  mistake  in  pro- 
curement of  account,  or  in  proceedings  be- 
fore orphans'  court.  Vineland  Historical  & 
Antiquarian  Soc.  v.  Landis  [N.  J.  Eq.]  66  A. 
946.  Will  entertain  bill  against  representa- 
tive for  discovery  of  matters  in  regard  to 
which  information  is  appropriately  needed, 
and  in  regard  to  which  the  orphans'  court 
has  no  means  of  procuring  disclosure.  Id. 
Executrix  interested  in  estate  compelled  to 
disclose  all  property  belonging  to  estate 
which  she  held  or  had  held  in  lier  own  name. 
Id.  V^^ill  not  compel  executrix  by  answer  in 
advance  to  restate  her  accounts,  or  to  give 
any  statement  of  accounts,  or  to  state  any 
matters  in  nature  of  accounts  which  are 
properly  procurable  in  orplians'  court  and 
can  be  easily  reached  by  that  court  by  its 
ordinary  procedure.  Id.  When  jurisdiction 
has  been  assumed  by  orplians'  court,  next 
of  kin  has  no  right  to  change  forum  of  set- 
tlement at  his  pleasure,  but  chancellor  must, 
in  his  discretion,  judge  of  propriety  of  court 
of  chancery's  interference.  Van  Dyke  v. 
Van  Dyke  [N.  J.  Eq.]  65  A.  215.  If  any 
progress  has  been  made  in  settlement  of  ac- 
counts, court  of  chancery  should  not  inter- 
fere unless  some  good  reason  for  so  doing 
is  sliown.  Id.  Ordinarily  fraud  or  mistake 
in  procurement  of  settlement  are  only 
grounds  upon  wliich  chancery  w^ill  look  be- 
hind settlement  of  an  account  in  orphans' 
court,  and  defects  and  errors  in  account 
should  be  remedied  in  latter  court.  Id. 
Where  bill  by  next  of  kin  for  ascertainment 
of  complainant's  distributive  share  alleged 
fraud  in  accounts  filed  in  orphans'  court, 
and  sought,  by  series  of  special  interroga- 
tories, information  in  regard  to  certain  se- 
curities which  had  come  into  defendant's 
hands,  held  that  allegations  of  answer  that 
there  had  been  settlement  in  orphans'  court 
in  whicli  complainant  had  participated  did 
not  excuse  defendant  from  answering  all 
material  averments  and  interrogatories,  af- 
ter which  court  would  determine  whether 
it  would  review  proceedings  already  had  in 
orphans'  court.  Id.  Supreme  court  will  not 
exercise  its  concurrent  jurisdiction  to  com- 
pel temporary  administrator  to  account 
where  surrogate  has  full  and  complete  ju- 
risdiction in  premises.  In  re  Goetz,  104  N. 
Y.  S.  832.  Will  not  take  jurisdiction  of  pro- 
ceeding to  compel  accounting  unless  under 
circumstances  requiring  interposition  of 
court  of  equity.  Volhard  v.  Volhard,  104 
N.  Y.  S.  578.  Allegation  of  petition  that, 
under  Code  Civ.  Proc.  §  2729,  governing  ad- 
mission of  evidence  as  to  payments  by  ex- 
ecutors where  no  vouchers  can  be  produced, 
executor    would    be    unable    in    surrogate's 
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an}'  interosted  partv -■*  other  than  the  representative  may,  by  a  bill  filed  for  that 
purpose,-^  to  whicii  all  persons  in  any  manner  interested  in  the  estate  are  made 
parties,-®  remove  an  administration  from  the  probate  to  the  chancery  court,^^ 
as  a  matter  of  right  and  without  the  assignment  of  any  special  reason,-^  at  any 
time  before  the  concurrent  jurisdiction  of  the  probate  court  has  attached  by  the 
institution  of  proceedings  having  substantially  the  same  object.-^  If,  however, 
such  proceedings  have  been  commenced  in  the  probate  court,  or  if  the  power  of 
the  chancery  court  be  invoked  by  the  personal  representative,  some  special  equi- 
table reason  for  removal  must  be  assigned.''^  After  removal  the  chancery  court 
is  controlled  by  and  must  follow  the  rules  of  law  which  would  obtain  on  a  settle- 
ment in  the  probate  court.^"^ 

Jurisdiction  of  Federal  courts.^- — A  Federal  court  has  no  jurisdiction  of  the 
administration  of  the  estates  of  deceased  persons  as  such.^^  It  has,  however,  Ju- 
risdiction over  controversies  arising  during  the  pendency  of  the  administration 
in  the  state  courts,  which  involve  the  enforcement  of  its  own  judgments  or  de- 
crees,^* or  the  rights  of  aliens,  citizens  of  other  states,  or  other  parties  who  might 
invoke  its  action  and  jurisdiction  had  the  controversy  arisen  otherwise,^^  and  its 
adjudications  of  such  issues  prevail  over  state  statutes  and  the  decisions  of  state 
courts.^"  So,  too,  where  the  other  jurisdictional  requisites  exist,  rights  and  rem- 
edies provided  by  state  statutes  to  be  pursued  in  the  state  courts  of  general  juris- 
diction may  be  enforced  and  administered  in  the  Federal  courts  either  at  law  or  in 
equity,  as  the  case  may  be.^'    An  executor  who  is  a  nonresident  citizen  is  not  pre- 


court  to  testify  as  to  payment  made  by  him 
or  to  introduce  aU  liis  evidence  tending  to 
show  payment,  lield  no  reason  why  supreme 
court  should  take  jurisdiction,  said  section 
being  equallv  applicable  to  accountings  in 
that  court.  In  re  Smith,  105  N.  Y.  S.  223. 
Supreme  court  will  exercise  jurisdiction 
where  title  to  realty  is  involved.  In  re 
Fogarty's  Estate,  117  App.  Div.  583,  102  N. 
Y.  S.  776;  Bushe  v.  Wright,  118  App.  Div. 
320,    103   N.   Y.   S.    410. 

24.  Heir  distributee,  or  legatee.  St.  John 
V.  St.  Jonh  [Ala.]  43  So.  580.  Creditor  is  in- 
terested party.  Rensford  v.  Magnus  &  Co. 
[Ala.]    43   So.   853. 

25.  Averments  of  bill  held  sufficient  on 
demurrer.  Cronk  v.  Cronk  [Ala.]  42  So. 
450.  Bill  praying  sale  of  realty  for  distri- 
bution held  not  one  seeking  sale  independ- 
ent of  orderly  administration  of  estate,  but 
to  invoke  court's  action  to  that  end  in  due 
•course  of  administr.ation.  St.  John  v.  St. 
John  [Ala.]  43  So.  580.  Bill  held  not  multi- 
farious in  joining  administrator  in  both  his 
representative  and  individual  capacity. 
Rensford  v.  Magnus  &  Co.    [Ala.]    43  So.   853. 

2«.-    St.  John  V.  St.  John    [Ala.]    43  So.  580. 

27.  Chancpry  court  has  original  and  gen- 
eral jurisdiction  over  administration  and 
settlement  of  estates.  Rensford  v.  Magnus 
&  Co.  [Ala.]  43  So.  853.  Is  not  in  any  way 
affected  or  taken  away  by  concurrent  juris- 
diction of  probate  court,  but  concurrent  jur- 
isdiction is  expressly  recognized  by  Const. 
1901,    §   149.     Id. 

28.  St.  Jrjhn  v.  St.  John  [Ala.]   43  So.  580. 

29.  At  any  time  before  probate  court  has 
taken  steps  for.  or  entered  upon,  final  set- 
tlement. St.  John  V.  St.  John  [Ala.]  43  So. 
580.  Code  1896,  §  331,  providing  that  no 
suit  shall  be  commenced  against  executor 
until  six  months,  etc.,  held  to  have  no  ap- 
plication   to    suit    to    remove   administration. 


Id.     Code    §    2263,    inapplicable.     Rensford    v. 
Magnus  &  Co.    [Ala.]    43   So.  853. 

30.  Order  of  probate  court  directing  sale 
of  personalty  on  petition  of  administrator 
for  that  purpose  held  not  a  proceeding  upon 
whicli  jurisdiction  of  probate  court  for  final 
settlement  would  attach  so  as  to  require 
assignment  of  special  reason.  Rensford  v. 
Magnus  &  Co.    [Ala.]    43  So.   853. 

31.  Cronk  v.   Cronk    [Ala.]    42   So.    450. 

32.  See  7  C.  L.  1395.  See,  also.  Jurisdic- 
tion,  8  C.  L.   579. 

33.  Brun  V.  Mann    [C.  C.  A.]   151  F.   145. 

34.  State  statutes  cannot  deprive  Federal 
courts  of  power  to  enforce  their  judgments. 
Brun  V.  Mann  [C.  C.  A.]  151  F.  145.  Only 
limit  on  this  power  of  Federal  courts  is  tliat 
they  may  not  seize  or  take  from  another 
court  property  in  its  exclusive  legal  cus- 
tody. Id.  Where  decree  of  Federal  court 
was  allowed  as  only  claim  against  estate  in 
process  of  administration,  and  administra- 
trix refused  to  institute  proceedings  for 
sale  of  certain  realty,  the  only  proport\-  of 
the  estate,  claiming  that  it  was  exempc, 
held  that  Federal  court  in  whicli  said  de- 
cree was  rendered  had  jurisdiction  of  suit 
in  equity  by  judgment  creditor  to  compel 
sale   of  land.     Id. 

3.5.     Brun   v.   Mann    [C.   C.  A.]    151  F.    145. 

36.  Not  deprived  of  jurisdiction  by  state 
statutes  granting  exclusive  jurisdiction  over 
estates  of  decedents  to  county  court.s.  Brun 
V.  Mann  [C.  C.  A.]  151  F.  145.  Fact  that 
state  statute  required  representative  to  in- 
stitute proceeding  to  sell  realty  to  pay 
debts  held  not  to  prevent  judgment  cred- 
itor from  instituting  such  proceeding.s  in 
Federal  court  in  his  own  name  for  purpose 
of  enforcing  judgment  recovered  in  said 
court.     Id. 

37.  Since  statutes  of  Colorado  (Mills' 
i  Ann.    St.    §    4751)    give    district   courts   juiis- 
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eluded  from  suing  in  tlie  Federal  courts  by  reason  of  the  fact  that  anotliev  execu- 
tor may  have  qualified  in  the  state  of  the  situs  of  the  estate.^^  Jurisdiction  of  a 
Federal  court  when  once  acquired  cannot  be  ousted  by  a  change  in  the  personnel 
of  the  representatives."'^  As  a  general  rule,  where  the  state  and  Federal  courts 
have  concurrent  jurisdiction,  the  court  first  acquiring  jurisdiction  of  specific 
property  in  a  suit  or  proceeding  to  enforce  a  lien  against  it,  or  to  subject  it  to 
sale,  wherein  it  may  be  necessary  to  take  possession  or  dominion  of  it,  may  retain 
the  exclusive  legal  custody  of  it  until  the  suit  is  at  an  end,  or  until  ample  time  for 
its  termination  has  elapsed,*"  and  the  duty  is  imposed  upon  it  to  hear  and  de- 
termine every  claim  to  a  lien  upon,  to  an  interest  in,  or  to  a  right  to,  that  prop- 
erty." 

§  3.  The  persons  who  administer  and  their  letters.  A.  Selection  and 
nomination.^'- — The  executor  named  in  the  will  ordinarily  has  an  absolute  right 
to  the  appointment  *"  unless  he  is  within  the  class  of  persons  declared  by  statute 
to  be  incompetent,**  or  unless  he  renounces  his  right  either  expressly  or  by  failure 
to  apply  for  letters  within  the  time  prescribed  by  law.*" 

In  case  the  executor  named  in  the  will  dies,  is  incompetent,  or  fails  to  qualify, 
letters  of  administration  with  the  will  annexed  should  ordinarily  be  issued  to  the 
person  or  persons  who  wotild  have  been  entitled  to  administrator  had  decedent 
died  intestate.*'' 


■diction  to  entertain  suits  in  chancery  for 
sale  of  realty  of  decedents  to  pay  debts 
while  administration  is  pending  in  county 
courts,  held  that  Federal  court  of  equity 
had  jurisdiction  to  decree  sale  to  satisfy 
judgment  rendered  by  it  against  deceased 
during  his  lifetime,  or  claim  of  foreign 
creditor.  Brun  v.  Mann  [C.  C.  A.]  151  F. 
145. 

as.  Monmouth  Inv.  Co.  v.  Means  [C.  C.  A.] 
151  F.  159. 

39.  Jurisdiction  of  suit  by  one  executor 
ii gainst  his  coexecutor  to  enjoin  threatened 
tianger  to  interests  of  estate  cannot  be 
ousted  by  substitution  of  an  administrator 
with  will  annexed  for  derelict  executor. 
Monmouth  Inv.  Co.  v.  Means  [C.  C.  A.]  151 
F.   159. 

40.  Brun  v.  Mann  [C.  C.  A.]  151  F.  145. 
Where  no  proceeding  for  sale  of  land  to 
pay  debts  had  been  instituted  in  county 
court,  and  state  statute  conferred  concur- 
rent jurisdiction  on  state  district  court  to 
make  such  sale,  held  that  fact  that  land  was 
in  custody  of  county  court  did  not  deprive 
Federal  court  of  jtirisdiction  of  suit  to  pro- 
cure its  sale,  county  court's  custody  and 
jurisdiction  being  limited  by  grant  to  dis- 
trict court.  Id.  Since,  if  suit  had  been  in- 
stituted in  state  district  court,  legal  cus- 
tody of  property  for  purpose  of  sale  would 
have  passed  to  it,  and  since  party  loses  no 
right  or  remedy  by  going  into  Federal  court, 
held  that  institution  of  suit  in  Federal  court 
divested  plenary  jurisdiction  of  property 
from  county  court  and  vested  it  in  Federal 
court  for  purposes  of  sale.  Id.  After  com- 
mencement of  suit  in  Federal  court,  held 
that  proceedings  in  county  court  by  admin- 
istratrix for  allowance  for  administration 
expenses,  and  for  allowance  to  her  as 
widow,  were  of  no  avail  in  so  far  as  pro- 
ceeds   of   said   realty    were    concerned.     Id. 

41.  Wliere  Federal  court  of  equity  ac- 
quired   jurisdiction    of    proceedings    to    sell 


realty  of  decedent  to  pay  judgment  pre- 
viously rendered  by  it,  held  that  it  should 
have  determined  claim  of  administratiix  for 
allowance  of  expenses  of  administration, 
and  for  allowance  to  her  as  widow,  out  of 
proceeds  of  sale.  Brun  v.  Mann  [C.  C.  A.] 
151   F.  145. 

42.  See    7    C.   L.    1395. 

43.  Executor  derives  his  authority  to  act 
from  will,  granting  of  letters  testamentary 
being  pro  forma  act  to  give  effect  to  will  of 
testator,  and  can  be  deprived  of  his  right 
to  administer  only  by  his  own  renunciation 
or  by  failure  to  appear  when  cited  to  prove 
will  and  take  out  letters.  In  re  Miller's  Es- 
tate. 216  Pa.  247,  65  A.  681.  Until  executor 
has  refused  or  renounced  trust,  register  has 
no  authority  to  grant  letters  of  administra- 
tion with  the  will  annexed.  Act  March  15, 
1832    (P.  L.   140,   §   18).      Id. 

44.  Admission  of  will  to  probate  by  reg- 
ister is  judicial  determination  of  its  valid- 
ity and,  unappealed  from,  conclusive  as  to 
appointment  of  person  named  therein  as  ex- 
ecutor. In  re  Miller's  Estate,  216  Pa.  247, 
65  A.  681.  Where  register  admitted  will, 
held  that  he  had  no  authority  to  take  testi- 
mony as  to  executor's  sanity  and  refuse  to 
grant  him  letters  on  ground  that  he  was 
insane,  remedy  in  case  of  his  insanity  being 
by  proceedings  for  his  removal.  Id.  Testi- 
mony held  to  sustain  finding  of  orphans' 
court  on  appeal  from  register  that  executor 
was  sane  and  competent  to  act.     Id. 

45.  Time  within  which  it  is  imperative 
for  executor  to  accept  or  renounce  is  when 
he  is  cited  to  do  so.  In  re  Miller's  Estate, 
216  Pa.   247,   65  A.  681. 

46.  Under  Pvev.  St.c.  66,  §  22,  where  there 
is  no  person  who  can  be  appointed  executor, 
or  executor  fails  to  qualify.  Farnsworth  v. 
AA^hiting  [Me.]  66  A.  833.  Where  sole  ex- 
ecutor named  in  will  died  before  testator, 
held  that  order  directing  appointment  of 
next   of   kin   as   administrator   with   will   an- 
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Letters  of  administration  on  the  estate  of  one  dying  intestate  must  be  granted 
in  the  order  of  preference  prescribed  by  statute.*^  The  right  is  generally  given 
first  to  the  surviving  husband  or  wife/^  and  then  to  the  next  of  kin/''  if  competent 
and  suitable.^"  "Where  there  is  a  public  administrator,  his  right  is  generally  prior 
to  that  of  a  stranger."  In  some  states  a  guardian  takes  the  place  of  his  ward  in 
so  far  as  the  right  to  administer  is  concerncd.^- 

The  right  of  nonresidents  ^^  and  corporations  '^*  to  act  as  representative  de- 
pends on  the  statutes  of  the  various  states.  In  some  states  the  person  having 
the  preferential  right  to  the  appointment  may  designate  any  competent  person  to 
serve  in  his  stead.^^  The  right  to  do  so  is  sometimes  limited  to  cases  where  the 
person  having  the  preferential  right  is  himself  competent  to  serve.^^ 


nexed  was  proper.  Id.  Under  Code  Civ. 
Proc.  §§  2643,  2644,  stranger  cannot  be  ap- 
pointed without  citation  or  renunciation  of 
all  legatees,  heirs,  devisees,  next  of  kin,  and 
creditors.     In   re   Wiggins,    103   N.   T.    S.    51S. 

47.  Probate  court  cannot  deviate  from 
order  so  fixed.  Hollingsworth  v.  Jeffries, 
121  Mo.  App.  660,  97  S.  W.  632.  When  cause 
for  administration  exists  and  application  is 
made  to  proper  court,  neither  fact  that  It 
Is  made  by  person  not  entitled  to  adminis- 
tration, nor  that  person  not  so  entitled  is 
appointed,  renders  appointment  wholly  void 
so  as  to  be  subject  to  collateral  attack. 
Steinberg  v.  Saltzman,  130  Wis.  419,  110  N. 
W.   198. 

4S.  Application  for  letters  made  on 
ground  that  widow,  who  was  entitled  to 
prior  right,  had  not  applied,  denied  where 
it  appeared  that  she  had  obtained  letters  of 
administration  on  decedent's  estate  under 
different  name,  there  being  no  question  that 
two  applications  related  to  same  person. 
In  re  Zerwinski's  Estate,  51  Misc.  661,  102 
N.  Y.  S.  203.  If  any  doubt  as  to  whether 
letters  bore  proper  name,  held  that  pro- 
ceedings should  be  instituted  to  amend 
them.     Id. 

49.  Allegation  in  application  otherwise 
sufflclent  that  applicant  was  entitled  to  ap- 
pointment "being  one  of  the  next  of  kin  of 
the  deceased"  held  not  to  show  want  of 
jurisdiction  to  make  appointment  on  theory 
that  it  meant  that  applicant  was  such  at 
time  of  application  and  not  at  time  of  de- 
cedent's death,  though  it  appeared  that 
sixty-eight  years  had  elapsed  between  de- 
cedent's death  and  date  of  application.  Med- 
lin  v.  Downing  Lumber  Co.  [Ga.]  57  S.  E. 
232.  Order  directing  appointment  of  next 
of  kin,  if  qualified  and  suitable,  as  adminis- 
trator with  will  annexed,  held  proper.  Rev. 
St.  c.  66,  §  IS.  Farnsworth  v.  Whiting  [Me.] 
66  A.  833.  Verdict  that  certain  person  died 
intestate,  that  petitioner  was  his  next  of 
kin,  was  more  than  twenty-one  years  old, 
and  was  suitable  person  to  be  administra- 
trix, held  in  due  form,  it  affirmatively  find- 
ing facts  entitling  petitioner  to  be  ap- 
pointed under  Court  &  Prac.  Act  1905,  p.  237, 
§  824.  Savles  v.  Probate  Ct.,  27  R.  I.  563, 
65  A.  272.  Rev.  St.  1898,  §§  3812,  3813,  3814, 
construed,  and  held  that,  though  relative 
applying  within  three  months  would  be  en- 
titled to  preference  over  creditor,  letters  is- 
sued to  creditor.  Instead  of  to  nominee  of 
relative  who  filed  petition  within  tliat  time, 
were  not  void  for  want  of  jurisdiction,  but 
voidable  only,  and  would  be  treated  as  valid 
until    revoked    In    proceeding   properly    insti- 


tuted   for    that    purpose.     In    re    Owen's    Es- 
tate   [Utah]   91  P.  283. 

50.  Where  petitioner  was  entitled  to  ap- 
pointment if  a  suitable  person,  and  it  was 
found  that  she  was,  held  that  evidence  as 
to  qualifications  of  another  person  was 
properly  excluded.  Sayles  v.  Probate  Ct., 
27  R.  I.  563,  65  A.  272.  Evidence  as  to  com- 
petency of  another  than  petitioner  held 
properly  excluded  where  his  competency 
was  not  disputed.  Id.  Question  asked  pe- 
titioner as  to  how  many  counsel  she  had 
had  held  properly  excluded  as  immaterial. 
Id. 

51.  Person  nominated  in  petition  who  is 
not  of  next  of  kin  or  creditor  is  not  entitled 
to  appointment  in  preference  to  public  ad- 
ministrator without  being  joined  with 
others  having  right  to  such  appointment 
prior  to  public  administrator.  Code  Civ. 
Proc.  §  2660.  In  re  Printup's  Estate,  121 
App.  Div.  322,  106  N.  T.  S.  74. 

69.  Guardian  of  minor  who,  if  of  age, 
would  be  entitled  to  administer,  is  in  right 
of  his  ward  entitled  to  letters  in  preference 
to  strangers,  and  stands,  so  far  as  his  right 
to  administer  is  concerned,  in  shoes  of 
ward,  and  to  that  extent  represents  him. 
In  re  Weeks'  Estate  [Ind.  App.]   81  N.  E.  107. 

53.  Nonresident  next  of  kin  held  to  have 
no  right  to  administer.  Spayd's  Adm'r  v. 
Brown  [Ky.]  102  S.  W.  823.  One  otherwise 
entitled  to  letters  or  to  designate  person 
to  be  appointed  held  not  incapacitated  be- 
cause a  nonresident.  Rev.  St.  1895.  arts. 
1910,  1922,  2027.  Stevens  v.  Cameron  [Tex.] 
18  Tex.  Ct.  Rep.  241,  101  S.  W.  791,  rvg.  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  877,  96  S.  W.  1086. 
Fact  that  person  who  administered  was 
nonresident  held  not  such  fraud  as  to  vitiate 
administration  proceedings  though  it  would 
have  been  ground  for  refusing  to  appoint 
him  or  for  his  removal.  Meikle  v.  Cloquet 
[Wash.]  87  P.  841.  Letters  must  be  granted 
to  persons  entitled  thereto  under  statute  if 
they  are  residents  of  state,  regardless  of 
whether  they  are  residents  of  county  or  not. 
In  re  Weeks'  Estate  [Ind.  App.]  81  N.  E. 
107. 

54.  Appointment  of  corporation  as  exec- 
utor or  administrator  held  not  contemplated 
or  authorized  by  statute.  Continental  Trust 
Co.  v.  Peterson  [Neb.]  107  N.  W.  786,  110 
N.  W.  316. 

5.'».  Widow.  Rev.  St.  1895,  art.  1916.  Ste- 
vens V.  Cameron  [Tex.]  18  Tex.  Ct.  Rep. 
241,  101  S.  W.  791,  rvg.  [Tex.  Civ.  App.]  16 
Tex.    Ct.    Rep.    877,    96   S.   W.    1086. 

56.  Nonresident  next  of  kin  held  to  have 
no   right    to    administrator,    and    hence   could 
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The  puUic  administrator'-'  is  not  ex  officio  administrator  of  any  estate,  but 
must  procure  letters  like  any  other  applicant. ^^ 

(§  3)  B.  Procedure  to  obtain  administration  and  grant  of  letters.^^ — The 
petition  for  letters  must  substantially  comply  with  the  statutory  requirements, 
and  show  facts  entitling  the  applicant  to  the  appointment.'^''  Provision  is  generally 
made  for  the  filing  and  hearing  of  objections.*'^  The  required  notice  must  jbe 
given  *'-  unless  waived.**^  The  filing  of  the  will  in  the  state  Mdthin  a  specified 
time  after  decedent's  death  is  sometimes  made  a  prerequisite  to  the  grant  of  an- 
cillary letters  to  a  foreign  executor."*  The  order  of  appointment  is  generally 
effective  from  the  date  of  its  rendition  rather  than  that  of  its  entry.'''^ 

(§  3)  C.  Security  or  bond,  and  oath.^^ — The  representative  is  generally 
required  to  give  a  bond  conditioned  on  the  faithful  performance  of  his  duties  ^'^ 
unless  the  will  provides  to  the  contrary,  and  even  in  such  cases  the  court  may 
ordinarily  require  him  to  do  so  on  a  proper  showing.**^  In  some  states,  corpora- 
tions desiring  to  act  as  executors  are  required  to  deposit  securities  of  a  specified 
value  with  the  state  treasurer.*'® 


not  dictate  who  should  be  appointed,  St. 
1903,  §§  3896,  3897,  requiring  appointment 
of  relatives  if  they  apply  before  expiration 
of  second  county  court  day  after  decedent's 
delatli,  and  to  set  aside  appointment  of 
stranger  previously  made  if  relative  ap- 
plies within  such  time,  having  no  applica- 
tion where  next  of  kin  are  nonresidents. 
Spayd's  Adm'r  v.  Brown  [Ky.]  102  S.  W. 
S23. 

57.     See   7  C.  L.   1398. 

O'Rourke  v.  Harper,   35  Mont.   346,   89 


5S. 

P.    65. 

50. 

60. 


See    7   C.   L.    1398. 

Since,  under  Code  Civ.  Proc.  §§  2643, 
'2644,  stranger  to  estate  cannot  be  appointed 
administrator  with  will  annexed  without 
citation  or  renunciation  of  all  legatees,  next 
of  kin,  heirs,  devisees,  and  creditors,  held 
that  petition  which  failed  to  show  that 
there  was  no  person  entitled  to  letters  prior 
in  light  to  person  whose  appointment  was 
sought,  unless  such  person  prior  in  right 
was  cited  or  had  renounced,  was  insufficient. 
In  re  Wiggins,  103  N.  Y.  S.  518.  Second  pe- 
tition referred  to  as  amended  petition,  filed 
witliout  order  permitting  it,  not  referring 
to  original,  and  on  which  no  citation  was 
issued,  held  to  have  no  proper  place  in 
proceeding,  and  to  be  disregarded.  Id.  Pe- 
tition for  revocation  of  order  discharging 
administrator,  and  that  he  be  required  to 
administer  on  newly-discovered  assets,  held 
sufficient  as  petition  for  appointment  of  ad- 
ministrator, tliere  being  complete  compli- 
ance with  Rev.  St.  1901,  par.  1597.  Otero  v. 
Otero    [Ariz.]    90   P.    601. 

«1.  Code  Civ.  Proc.  §  1349.  In  re  Kil- 
born  [Cal.  App.]  89  P.  985.  Where  an  oppo- 
sition to  appointment  of  administrator  is 
filed  before  expiration  of  delay  required  for 
publication  of  application,  and  before  clerk 
has  made  any  order  of  appointment,  issu- 
ance of  letters  before  such  opposition  has 
been  heard  is  premature  and  unauthorized, 
and  letters  will  be  annulled.  Succession  of 
Weincke,   118   La.   206.   42   So.   776. 

62.  Rev.  St.  1899,  §§  292,  293,  8,  con- 
strued, and  held  that  granting  of  letters 
to  public  administrator  and  act  of  latter 
in  taking  charge  of  estate  were  not  improv- 
ident   because    citation    provided    for    in    §    8 


was  not  issued  to  an  heir  of  whose  exist- 
ence neither  court  nor  administrator  had 
knowledge.  Hollingsworth  v.  Jeffries,  121 
Mo.   App.    660,   97   S.   W.   632. 

63.  Appearance  and  taking  part  in  pro- 
ceedings held  to  precltide  objection  of  want 
of   notice.     Otero   v.   Otero    [Ariz.]    90   P.   601. 

64.  Statute  held  to  prohibit  grant  of  let- 
ters to  foreign  executrix  where  more  than 
four  years  had  elapsed  between  decedent's 
death  and  filing  of  will.  Webster  v.  Clarke 
[Tex.J  17  Tex.  Ct.  Rep.  773*  99  S.  W.  1019, 
afg.  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  320, 
94  S.  W.   1088. 

65.  Order  appointing  administrator. 
Louisville  &  N.  R.  Co.  v.  Perkins  [Ala.]  44 
So.   602. 

66.  See  7  C.  L.  1400.  For  rights  and  lia- 
bilities of  sureties  and  actions  on  bonds  see 
§   9G,  post. 

67.  Failure  to  require  bond  as  provided 
by  Code,  §  3301,  or  postponement  of  fixing 
of  amount  thereof,  held  not  to  deprive  court 
of  jurisdiction,'  or  subject  appointment  to 
collateral  attack  in  will  contest.  In  re  Wilt- 
sey's  Will  [Iowa]  109  N.  W.  776.  Failure 
to  require  bond  held  cured  where  it  was 
given  and  approved  after  objection  had  been 
raised  in  proceedings  to  which  adminis- 
trator was  party,  no  prejudice  being  shown. 
Id. 

6S.  Code  1S9G.  §  67,  giving  devisees  right 
to  require  bond  upon  showing  their  interesc 
in  estate,  and  alleging  that  sucli  interest  is 
or  will  be  endangered  for  want  of  security, 
held  equally  applicable  where  administra- 
tion is  removed  to  court  of  equity.  Cronk 
v.  Cronk  [Ala.]  42  So.  450.  Averments  of 
bill  by  remaindermen  to  remove  adminis- 
tration to  court  of  equity  and  to  compel  ex- 
ecutor, who  was  also  life  tenant  and  had 
power  of  sale,  to  give  bond,  held  sufficient 
on   demurrer.     Id. 

69.  St.  1891,  c.  264,  providing  that  when 
corporation  having  paid  up  capital  of  speci- 
fied amount,  and  authorized  by  its  articles 
to  act,  is  named  as  executor  in  will,  it  must 
be  appointed  without  bond  or  security  other 
than  that  afforded  by  deposit  of  securities 
of  specified  value  with  state  treasurer,  and 
that  before  accepting  trust  it  must  procure 
certificate   from   board  of  bank   commission- 
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Oalh.'"^ — "Wliellior  or  not  the  representative  is  required  to  file  an  oatli  depends 
upon  the  statutes  of  tlie  various  states. 

(§3)  D.  HemovalsJ'^ — The  representative  should  be  removed  only  for  good 
cause  sliown.'-  Tlie  power  of  removal  is  given  for  the  protection  of  the  estate,  and 
should  not  ordinarily  be  exercised  when  the  purpose  of  the  petitioner  is  clearly  not  to 
protect  the  estate,  but  to  punish  the  representative.'^^  Among  the  common  grounds 
for  removal  are  want  of  jurisdiction  to  make  the  appointment,'*  or  failure  to  comply 
with  tlie  statutory  jjrocedure/^  the  false  suggestion  of  a  material  fact  in  the  petition 
for  letters,'**  and  that  the  person  seeking  revocation  has  the  prior  right  to  the  ap- 
pointment.'^^ Provision  is  generally  made  for  the  citing  or  bringing  in  of  the  repre- 
sentative ^*  and  for  a  hearing/^  Letters  of  administration  granted  on  the  suppo- 
sition of  intestacy  are  generally  ipso  facto  revoked  by  the  subsequent  admission  of  a 
will  to  probate,^"  though  in  some  states  an  order  of  revocation  is  necessary.^^  In 
some  states,  letters  granted  to  a  feme  sole  abate  by  "operation  of  law  on  her  mar- 
riage.®- 

A  judgment  of  removal  renders  the  representative  functus  officio.^^  After  revo- 
cation the  same  procedure  and  formalities  are  necessary  to  the  grant  of  new  letters 
as  are  necessary  to  the  grant  of  letters  in  the  first  instance.^* 


ers  stating  that  It  has  complied  with  said 
law,  held  not  unconstitutional  as  granting 
special  privilege  or  immunity  to  corpora- 
tion, court  having  power  to  refuse  to  ap- 
point it  on  showing  that  it  is  not  financially 
responsible,  or  to  require  additional  secu- 
rity. In  re  Kllborn  [Cal.  App.]  89  P.  985. 
Under  Code  Civ.  Proc.  §  1.349,  providing  that 
court  may,  upon  objections,  decline  to  ap- 
point executor  named  in  will,  held  that 
court  may  inquire  into  financial  responsi- 
bility of  corporation  so  named,  though  it 
has  complied  with  St.  1891,  c.  264,  certificate 
ot  bank  examiners  not  being  conclusive  on 
tiiat  question.      Id. 

70,71.      See  7  C.  L.   1400. 

72.  Statute  requiring  court  to  confirm 
letters  granted  by  clerk  in  vacation,  unless 
for  good  cause  shown  they  shall  be  revoked, 
held  mandatory,  and  court  has  no  author- 
ity to  arbitrarily  revoke  thein.  In  re  Weeks' 
Estate   [Ind.  App.]    81  N.   E.   107. 

73.  Fact  that  executor  had  invested  funds 
of  estate  in  securities  not  authorized  by  law 
held  not  ground  for  his  removal,  it  appear- 
ing that  his  accounts  had  been  settled  and 
approved,  that  he  had  acted  in  good  faith, 
and  that  no  loss  had  resulted  to  estate.  In 
re    Burr,    118    App.   Div.    482,    104   N.    Y.   S.    29. 

74.  Letters  of  administration  properly 
annulled  and  appointment  set  aside  where 
administrator  was  appointed  by  court  of 
county  other  than  that  where  decedent  re- 
sided at  his  death.  Williams  v.  Dougherty, 
39   Ind.  App.   9,   78  N.   E.   1067. 

75.  Letters  will  be  canceled  where  issued 
before  hearing  on  opposition  filed  in  due 
time.  Succession  of  Weincke,  118  La.  206, 
42  So.   776. 

7«.  Omission  of  material  facts  from  pe- 
tition for  appointment  of  administrator  c. 
t.  a.  held  false  suggestion  of  material  fact 
justifying  revocation,  regardless  of  whether 
petitioner  acted  under  honest  mistake  or 
with  evil  intent.  In  re  Uathyen,  115  App. 
Div.    644,   101   N.   y.   S.    289. 

77.  Letters  issued  to  public  administra- 
tor   held    pi-opei'ly     revoked     on    petition    of 


heir  having  prior  right,  but  whose  existence 
was  unknow'n  w^hen  appointment  was  made. 
Rev.  St.  1899,  §§  7,  8,  9,  294.  Hollingsworth 
V.  .Jeffries,  121  Mo.  App.  660,  97  S.  W.  632. 
Letters  granted  to  person  designated  by 
creditor  will  not  be  re\'oked  on  subsequent 
application  of  next  of  kin  within  time  pre- 
scribed by  law  for  issuance  of  letters  to 
person  named  by  them  where  they  are  non- 
residents, and  hence  not  entitled  to  appoint- 
ment, St.  1903,  §§  3896,  3897,  having  no  ap- 
plication to  such  a  case.  Spayd's  Adm'r  v. 
Brown    [Ky.]    102    S.  W.    823. 

78.  Order  removing  administrator  held 
ineffectual  where  he  was  not  cited  to  ap- 
pear and  no  attachment  was  ordered  against 
his  body.  Rev.  St.  c.  3,  §§  30,  113.  Horn 
v.  White,  127  111.  App.  222,  afd.  224  111.  238, 
79   N.   E.   629. 

79.  Where  answer  filed  by  executor  on 
return  of  citation  raised  material  questions 
of  fact,  held  that  decree  of  removal  would 
be  reversed  where  surrogate  took  no  evi- 
dence and  made  no  findings  of  fact  or  con- 
clusions of  law.  In  re  Dittrich,  105  N.  Y.  S. 
303. 

80.  Hence  judicial  annulment  of  letters 
previously  granted  is  not  necessary  prere- 
quisite to  admission  of  will.  In  re  Mears' 
Estate,  75  S.  C.   482,  56  S.  E.  7. 

81.  Under  Revisal  1905,  §  37,  on  produc- 
tion of  will,  probate  court  must  make  or- 
der revoking  letters,  and  cause  it  to  be 
served  on  administrator.  Shober  v.  Wheeler, 
144   N.    C.    403,    57   S.    E.    152. 

82.  Under  Code  of  1866.  Letters  granted 
to  widow.  Wilson  v.  Wood,  127  Ga.  316,  56 
S.  E.   457. 

83.  One  removed  from  administration  by 
county  judge  liaving  jurisdiction  of  subject- 
matter  and  parties  has  no  locus  standi  as 
administrator  to  file  bill  for  purpose  of 
having  estate  administered  in  court  of 
equity.     Milton  v.  Hundley   [Fla.]    42  So.  185. 

84.  Code  Civ.  Proc.  §  2693.  Belden  v. 
Belden,  118  App.  Div.  296,  103  N.  Y.  S.  346. 
Revocation  of  letters  of  administration  in 
decree    admitting    will    to    probate    held    to 
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§  4.  The  authority,  title,  interest,  and  relationship  of  personal  represetitativcs. 
A.  hi  general.^'" — An  executor's  interest  is  derived  from  the  will  and  his  qualification 
relates  back  to  the  death  of  decedent.®''  B}-  declining  to  serve,  or  resigning,  he  sur- 
renders onl}-  such  powers  as  relate  strictly  to  the  office  of  executor.^'  An  adminis- 
trator derives  his  authorit}'  by  virtue  of  the  order  appointing  him.^*  His  qualifica- 
tion relates  back  to  the  time  of  his  appointment  as  regards  acts  done  by  him  in  the 
interim  which  are  for  the  benefit  of  the  estate.®"  but  the  doctrine  of  relation  does  not 
authorize  one  not  an  administrator  to  seize  and  take  possession  of  the  property  of  a 
decedent  from  one  in  possession  and  claiming  to  be  the  owner  thereof  or  to  appoint 
an  agent  to  do  so."°  Acts  of  an  administrator  otherwise  valid  are  not  rendered  void 
by  the  subsequent  probate  of  a  will.**^  So,  too,  where  the  court  has  jurisdiction,  let- 
ters which  are  voidable  or  are  irregularly  issued,  while  unrevoked,  furnish  complete 
protection  to  an  administrator  acting  under  them,®-  and  his  acts  thereunder  are  not 
invalidated  by  their  subsequent  revocation.®*  The  atithority  of  the  representative 
continues  until  his  resignation,  removal,  or  discharge.®*  In  some  states  letters 
granted  to  a  feme  sole  abate  on  her  marriage.®^ 

The  representative  is  generally  bound  by  the  admissions  of  his  decedent  to  the 
same  extent  that  the  latter  would  be  bound  thereby  if  living.®'^ 


have  put  an  end  to  administrator's  author- 
ity, and  subsequent  decree  revoking  pro- 
bate did  not  operate  to  reinstate  him,  par- 
ticularly where  revocation  of  letters  re- 
leased  surety   from   further   liability.     Id. 

85.     See  7  C.  L.  1402. 

SC  Purchase  of  decedent's  interest  in 
partnership  by  executor  held  voidable 
though  he  did  not  qualif.v  until  after  it  was 
consummated.  In  re  Silkman.  105  X.  Y.  S. 
872. 

87.  "Where  trust  is  annexed  to  office  of 
executor,  resignation  of  latter  office  carries 
with  it  relinquishment  of  former  place. 
Cushman  v.  Cushman,  116  App.  Div.  763,  102 
N.  T.  S.  258.  Widow,  by  declining  executor- 
ship, held  to  have  surrendered  none  of  the 
powers  given  her  by  will  except  those  re- 
lating strictly  to  office  of  executrix.  Trout 
V.  Pratt,   106  Va.   431,   56   S.   E.   165. 

88.  Letter  written  by  debtor  to  heir  be- 
fore his  appointment  as  administratol-  held 
not  such  an  acknowledgment  as  to  revive 
cause  of  action  in  favor  of  estate  barred  by 
limitations,  he  not  being  authorized  to  rep- 
resent estate.  Visher  v.  Wilbur  [Cal.  App.] 
90   P.    1065. 

89.  Qualification  held  to  relate  back  to 
commencement  of  action  for  death  by 
wrongful  act.  Archdeacon  v.  Cincinnati  Gas 
&  Elec.  Co.,  76  Ohio  St.  97,  81  N.  E.  152. 
Rule  held  applicable  though  amount  recov- 
ered would  go  to  next  of  kin  only.     Id. 

90.  Agent  appointed  by  widow  for  that 
purpose,  before  widow  was  appointed  ad- 
ministratrix, took  possession  of  cattle  in 
possession  of  another  on  which  decedent 
had  mortgage.  Held  that  subsequent  ap- 
pointment of  widow  as  administratrix  did 
not  render  agent's  acts  lawful,  or  preclude 
recovery  of  cattle  by  party  from  whom  they 
were  taken.  James  v.  Nunley,  6  Ind.  T. 
336.    97    S.   W.    1028. 

91.  Under  Revisal  1905,  §  37,  providing 
that  on  production  of  will  probate  court 
shall  make  order  revoking  letters  of  ad- 
ministration previously  issued,  and  cause  it 
to  be  served  on  administrator,  and  that  all 
of    latter's    acts    done    in    good    faith    before 


service  of  order  .shall  be  valid,  held  that 
letters  of  administration  were  not  rendered 
void  by  subsequent  probate  of  will,  and 
judgment  recovered  against  administrator 
could  not  tje  attacked  on  that  ground  in 
proceeding  to  subject  realty  to  its  payment. 
Shober  v.  Wheeler,  144  N.  C.  403,  57  S.  E.  152. 
92.  Action  of  court  of  county  other  than 
that  wliere  decedent  resided  in  appointing 
administrator,  though  voidable  on  direct  at- 
tack, held  not  void  on  subject  to  collateral 
attack.  Williams  v.  Douglierty,  39  Ind. 
App.   9,   78  N.  E.   1067. 

03.  Administrator  acting  in  good  faith 
under  letters  whicli,  though  voidable,  were 
not  void  for  want  of  jurisdiction,  held  en- 
titled, on  subsequent  revocation  of  letters, 
to  reimbursement  for  costs  and  expenses 
and  to  commissions,  in  view  of  Code  Civ. 
Proc.  §  4043.  In  re  Owen's  Estate  [Utah] 
91  P.  283.  Though  fact  that  person  apply- 
ing for  letters  of  administration  is  non- 
resident is  good  ground  for  refusing  ap- 
pointment or  for  removing  him  after  his 
appointment,  his  acts  as  administrator  when 
once  appointed  are  not  void  or  voidable, 
and  cannot  be  set  aside  for  that  reason, 
particularly  in  collateral  proceeding.  Mei- 
kle  V.  Cloquet   [Wash.]   87  P.  841. 

04.  See   §    14,   post. 

95.  Under  Code  of  1866,  letters  granted 
to  widow  abated  on  her  remarriage,  provi- 
sion to  that  effect  not  having  been  impli- 
edly repealed  by  married  woman's  act  of 
that  year  (Civ.  Code  1895,  §  2474).  Wilson 
v.  Wood,  127  Ga.  316,  56  S.  E.  457.  Second 
husband  could  assume  administration  until 
ordinary  appointed  anotlier  administrator, 
but  unless  he  actually  did  so,  or  ordinary 
appointed  successor,  effect  of  remarriage 
was  to  leave  estate  unrepresented.  Id.  Rule 
changed  by  Civ.  Code  1895,  §  3368,  and  let- 
ters  do   not  now   abate.     Id.  ♦ 

96.  Sealed  bond  for  debt  given  by  de- 
cedent to  creditor  held  conclusive  as  against 
administrator  as  to  amount  of  creditor's  in- 
surable interest  in  life  of  decedent.  Woody's 
Adm'r  V.  Schaaf,   106   Va.   799,  56  S.  E.   807. 
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The  administration  of  an  estate  commenced  by  a  public  administrator  and  not 
completed  on  the  expiration  of  his  term  of  office  is  nevertheless  to  be  completed  by 
him  and  does  not  devolve  on  his  successor.^^ 

The  authority  of  a  special  or  temporary  administrator  is  ordinarily  limited  to 
the  preservation  of  the  estate/®  and  ceases  on  the  appointment  of  a  permanent  repre- 
sentative.^^ 

In  the  absence  of  a  statutory  provision  to  the  contrary/  an  administrator  de 
bonis  non  can  recover  from  his  predecessor  or  his  representatives  only  such  property 
as  remains  in  specie,  the  right  to  recover  for  assets  wasted  or  converted  being  in  the 
distributees.- 

An  administrator  with  the  will  annexed  succeeds  to  the  powers  conferred  upon 
the  executor  as  such,  but  not  to  those  devolved  on  him  as  trustee  with  trust  duties 
to  perform.^ 

One  is  not  bound  personally  by  the  judgment  in  a  suit  to  which  he  is  a  party  as 
representative,*  nor  can  a  personal  judgment  be  rendered  against  one  sued  as  repre- 
sentative.'' A  representative  cannot  sue  in  his  individual  capacity  on  a  judgment  re- 
covered by  his  decedent." 


97.  O'Rourke  V.  Harper,  35  Mont.  346,  89 
P.   65. 

OS.  May  defend  against  claims,  and,  with- 
out special  authority  from  probate  court, 
appeal  from  allowance  of  claim.  McNa- 
mara  v.  Michigan  Trust  Co.,  148  Mich.  346, 
14  Det.  Leg.  N.  250.  Ill  N.  W.  1066.  Tem- 
porary administrator  of  deceased  stoclc- 
holder,  who  was  also  residuary  legatee  un- 
der will  which  was  being  contested,  held 
not  entitled  to  maintain  proceeding  for  in- 
spection of  corporation's  books,  he  being 
stranger  to  corporation,  and  proceeding  not 
being  necessary  to  preserve  decedent's  in- 
terest therein.  In  re  Hastings,  105  N.  Y.  S. 
834.  Temporary  administrator  has  no  stand- 
ing to  maintain  action  to  construe  will,  he 
having  no  authority  to  distribute  estate, 
but  only  to  preserve  it  and  account  therefor 
to  court  appointing  him,  except  that  he  may 
pay  out  rents  as  directed  by  surrogate  un- 
der Code  Civ.  Proc.  §  2675.  In  re  Goetz, 
104  N.  Y.  S.  832.  Cannot  maintain  action  as 
one  to  determine  conflicting  claims  to  rents 
in  his  hands,  since  he  can  be  discharged 
from  liability  and  obligation  of  his  surety 
be  canceled  by  accounting  to  surrogate  and 
paying  money  into  court  or  to  party  en- 
titled   thereto.     Id. 

90.  On  appointment  of  administrator  with 
will  annexed.  Code  Civ.  Proc.  §  2670.  In 
re  Goetz,    104   N.   Y.   S.   832. 

1.  Pending  suit  by  administrator  d.  b.  n. 
under  act  Feb.  24,  1834,  §  31,  P.  L.  70,  against 
sureties  of  insolvent  deceased  administrator 
to  recover  assets  misappropriated  by  latter, 
held  error  for  orphans'  court  to  award  bal- 
ance found  due  from  said  administrator  to 
guardian  of  decedent's  heir  rather  than  to 
administrator  d.  b.  n.,  particularly  where 
guardian  and  administrator  were  same  per- 
son and  demanded  that  award  be  to  him 
as  administrator.  Hill's  Estate,  32  Pa. 
Super.  Ct.  508. 

2.  Motion  to  strike  name  of  one  suing 
as  administrator  de  bonis  non  from  com- 
plaint, in  action  to  recover  property  alleged 
to  have  been  converted  by  defendants  and 
deceased  executrix,  held  properly  sustained. 
Yager's  Adm'r  v.  Bank  of  Kentucky,  30  Ky. 
L,.  R.  1287,  100  S.  W.  848.  All  heirs  at  law 
must    be    made    parties,    either    as    plaintiffs 


or  defendants,  to  action  to  recover  property 
alleged  to  have  been  converted  by  deceased 
executrix  and  third  persons.  Id.  Money  de- 
posited in  bank  to  credit  of  one  as  execu- 
tor held  unadministered  assets  so  that,  on 
his  death,  right  to  collect  it  passed  to  ad- 
ministrator de  bonis  non  and  not  to  admin- 
istrator of  executor.  Clark's  Adm'r  v. 
Farmers'  Nat.  Bk.,  30  Ky.  L.  R.  738,  99  S. 
AV.    674. 

3.  Held,  under  Neb.  Comp.  St.  1903,  §§  2983, 
2987,  charged  with  execution  of  trusts  con- 
ferred upon  executor.  Quinton  v.  Neville 
[C.  C.  A.]  152  F.  879.  Has  all  powers  of 
executor,  except  such  as  arise  from  personal 
trust  or  confidence.  Civ.  Code  1895,  §  3309. 
Hodges  v.  Stuart  Lumber  Co.  [Ga.]  58  S.  E. 
354.  Held  charged  with  duty  under  Shan- 
non's Code,  §  3976,  to  sell  land  and  person- 
alty which  will  directed  executors  to  sell. 
Hardin  v.  Hassell  [Tenn.]  100  S.  W.  720. 
Code  Civ.  Proc.  §  2613,  providing  that  ad- 
ministrators with  will  annexed  shall  have 
same  rights  and  powers  as  if  named  as  ex- 
ecutors in  will,  held  not  to  confer  on  him 
capacity  to  exercise  discretionary  power  of 
sale.  Coann  v.  Culver,  188  N.  Y.  9,  80  N.  E. 
362,  rvg.  108  App.  Div.  360,  95  N.  Y.  S.  1122. 
Held  not  to  succeed  to  Implied  power  of  sale 
devolving  upon  executor  as  testamentary 
trustee.  Casselman  v.  McCooley  [N.  J.]  67 
A.  436.  Where  executor  and  testamentary 
trustee  had  fully  performed  all  duties  de- 
volving on  him  in  former  capacity,  held 
tliat  he  thereafter  held  property  as  trustee 
and  on  his  subsequent  death  county  court 
had  no  jurisdiction  to  appoint  administrator 
with  will  annexed,  but  further  administra- 
tion of  trust  could  only  be  accomplished  by 
trustee  and  that  district  court  had  juris- 
diction to  appoint  trustee  for  that  purpose. 
McClelland  v.  McClelland  [Tex.  Civ.  App.] 
18  Tex.  Ct.  Rep.  120,   101   S.  W.   1171. 

4.  Whitehead  v.  Pitts,  127  Ga.  774,  56  S. 
E.  1004.  Fact  that  former  administrator 
individually  was  made  party  to  motion  to 
open  judgment  authorizing  him  in  his  rep- 
resentative capacity  to  sell  land  held  not  to 
dispense  with  necessity  of  Joining  him  as 
administrator.  Whittey  Grocery  Co.  v. 
Jones    [Ga.]    58  S.    E.   623. 

5.  In    action    to    restrain    shutting   oft    of 
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Only  ministerial  acts  may  be  delegated/ 

Letters  testamentary  or  of  administration  have  no  legal  force  or  effect  beyond 
the  territorial  limits  of  the  state  in  which  they  are  granted,*  and  hence  the  represen- 
tative as  such  ordinarily  has  no  authority  nor  liability,^  acquires  no  title  to  property/*' 
and  cannot  sue  or  be  sued  "  in  any  other  state  until  he  qualifies  under  its  laws.  Such 
qualification  is  not,  however,  a  necessary  prerequisite  to  a  sale  under  a  power  of  sale 
expressly  conferred  on  him  by  a  mortgage,^-  though  the  will  must,  in  such  case,  be 
proved  and  recorded  in  the  state  where  the  land  is  situated/^  A  judgment  against  a 
representative  in  one  state  does  not  bind  either  a  representative  or  the  assets  of  the 
estate  in  another.^*  It  has,  however,  been  held  that  a  valid,  judgment  against  a  for- 
eign administrator,  rendered  in  a  state  other  than  that  of  his  appointment,  is  con- 
clusive on  the  local  administrator  in  that  state,  and  a  bar  to  a  subsequent  suit  by  him 
involving  the  same  issue,  and  the  parties  to  which  are  otherwise  the  same.^^ 


water  furnished  plaintiffs  for  irrigation 
purposes,  held  that  judgment  could  not  be 
rendered  against  defendant  individually 
where  it  appeared  that  water  pipes  be- 
longed to  estate  of  decedent,  and  that  she 
was  acting  only  as  administratrix,  nor 
would  estate  which  she  represented  be  bound 
by  any  judgment  rendered  against  her  per- 
sonally.    Perrin  v.  Smith  [Colo.]  89  P.  648. 

6.  Administrator  held  not  entitled  to  do 
so  in  foreign  state,  he  not  being  party  of 
record  thereto.  Miller  v.  Hoover,  121  Mo. 
App.  568.   97  S.  W.  210. 

7.  Even  if  executor  had  power,  In  ab- 
sence of  order  of  probate  court,  to  settle 
controversy  in  regard  to  property  of  es- 
tate, held  that  he  could  not  delegate  such 
power  to  widow.  Williamson  v.  Robinson 
[Iowa]    m  N.  W.   1012. 

8.  Miller  v.  Hoover,  121  Mo.  App.  568.  97 
S.  W.  210.  No  proceedings  may  be  main- 
tained for  recovery  of  claim  due  decedent 
without  taking  out  letters  of  administration 
in  state  where  action  is  brought.  Vinton  v. 
Sargent  [Mass.]  SO  N.  E.  826.  Courts  will 
not  enforce  debts  due  foreign  decedent  un- 
til ancillary  administration  is  obtained. 
Brown  v.  Smith  [Me.]i  64  A.  915.  Probate 
of  will  in  state  other  than  that  of  dece- 
dent's domicile  does  not  entitle  party  named 
therein  as  executrix  to  act  as  such  therein, 
but  issuance  of  letters  to  her  in  that  state 
is  also  necessary.  Webster  v.  Clark  [Tex.] 
17  Tex.  Ct.  Rep.  773,  99  S.  W.  1019,  afg. 
16  Tex.  Ct.  Rep.  320,   94  S.  W.   1088. 

9.  Power  and  authority  over  estate  is 
confined  to  sovereignty  by  virtue  of  whose 
laws  he  is  appointed.  Brown  v.  Smith 
[Me.]  64  A.  915.  Administrator  has  no  au- 
thority over  debt  due  estate  by  resident  of 
state  other  than  that  of  his  appointment, 
and  cannot  assign  same  so  as  to  entitle  as- 
signee to  sue  thereon.  Id.  Debt  follows 
debtor  after  death  of  creditor.  Id.  Ad- 
ministrator cannot,  by  virtue  of  original 
letters,  assign  mortgage  on  land  situated 
in  another  state  so  as  to  entitle  assignee 
to  enforce  payment  thereof  in  latter  state. 
Id.  Executors  cannot,  by  virtue  of  any 
authority  conferred  by  will,  sell  land  in 
foreign  state  until  they  have  qualified  in 
state  where  land  is  situated.  Scott  v. 
Blades  Lumber  Co.,  144  N.  C.  44,  56  S.  E. 
548.  Conveyance  of  mortgaged  premises 
by  executors  of  mortgage  lield.  in  effect, 
nothing   more    than   an   assignrnent   of   mort- 


gage debt  and  mortgage,  which  did  not  de- 
prive them  of  power  of  sale  conferred  upon 
chera  by  said  mortgage.    Id. 

10.  Miller  v.  Hoover.  121  Mo.  App.  568, 
97   S.  W.   210. 

11.  See   §   10,  post. 

12.  Where  mortgage  expressly  confers 
power  of  sale  on  executors,  they  derive 
their  authority  to  sell  by  virtue  of  contract 
and  not  from  will.  Scott  v.  Blades  Lrumber 
Co.,  144  X.  C.  44,  56  S.  E.  548.  Under  Re- 
visal  1905,  §  1031,  power  of  sale  in  mort- 
gage may  be  exercised  bj'  mortgagee's  exec- 
utors as  an  incident  of  the  contract,  though 
mortgage  does  not  expressly  so  provide.     Id. 

13.  Scott  V.  Blades  Lumber  Co.,  144  N.  C. 
44,  56  S.  E.  548.  Such  probate  made  after 
the  conveyance  will,  however,  relate  back 
and  validate  it,  provided  no  rights  of  third 
parties   have   intervened.     Id. 

14.  Defendant  was  both  executrix  and 
devisee  of  New  York  will.  Suit  against  de- 
cedent was  revived  against  her  as  executrix 
only,  in  that  state  and  judgment  rendered 
against  her  in  that  capacity.  Held  that 
such  judgment  only  operated  to  subject 
assets  within  that  jurisdiction,  and  did  not 
establish  such  debt  against  her  as  an  in- 
dividual so  that  action  could  be  maintained 
thereon  against  her  as  devisee  in  Texas  to 
subject  lands  in  that  state  received  by  her 
as  devisee  to  its  payment.  Webster  v. 
Clarke  [Tex.]  17  Tex.  Ct.  Rep.  773,  99  S.  W. 
1019.  afg.  16  Tex.  Ct.  Rep.  320,  94  S.  W.  10'88. 
Domiciliary  executor  and  estate  in  state  of 
decedent's  domicile  cannot  be  affected  by 
acts  of  foreign  administrator,  or  by  any 
judgment  or  decree  rendered  against  latter 
in  state  of  his  appointment.  Brown  v. 
Fletcher's  Estate,  146  Mich.  401,  13  Det. 
Leg.  N.  818,  109  N.  W.  686.  Rule  not 
changed  because  suit  in  which  judgment 
was  rendered  was  pending  in  foreign  juris- 
diction at  time  of  testator's  death.  Id.  Stip- 
ulation entered  into  by  decedent  before  his 
death,  whereby  cause  was  referred  to  arbi- 
trator by  court,  and  decedent  bound  him- 
self, his  executors  and  administrators  to 
abide  by  award,  pursuant  to  which  decree 
was  rendered,  held  not  to  change  .rule.  Id. 
Decree  against  ancillary  administrator  in 
state  where  he  was  appointed  held  satisfied 
as  to  him  when,  giving  it  due  credit,  he 
had  distributed  estate  according  to  law  of 
forum.     Id. 

15.  Judgment  of  state  court  which  had 
obtained    jurisdiction    over    foreign    admin- 
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(§  4)  B.  Contracts,  conveyances,  charges,  and  investments.  Contracts}^ — 
The  representative  is  generally  held  to  be  personally  liable  on  all  contracts  made  by 
him,  thoiigh  acting  in  his  official  capacity  and  for  the  benefit  of  the  estate.^'  and  per- 
sons rendering  services  thereunder  must  look  to  him  alone  for  their  compensation/* 
though  disbursements  by  reason  thereof,  when  necessary  and  reasonable  in  amount, 
will  constitute  a  charge  in  his  favor  against  the  estate.^"  It  is  sometimes  held  that 
lie  has  power  to  bind  the  assets  of  the  estate  in  his  hands  whenever  authority  to  do 
so  is  conferred  upon  him  by  statute  or  the  will,  and  that  within  these  limitations 
claims  arising  out  of  his  contracts  are  demands  against  the  estate,  and,  as  such,  en- 
forceable at  law  against  it.-°  It  has  also  been  held  that  the  court  having  charge  of 
the  administration  will  enforce  as  against  an  attorney  a  contract  for  legal  services 
entered  into  between  himself  and  the  representative,  where  it  is  reasonable  and  bene- 
ficial to  the  estate.^^  A  testator  has  no  power  to  control  executors  in  the  choice  of 
the  attorneys  or  counsel  who  shall  act  for  them  in  their  representative  capacity.-^ 

In  the  absence  of  a  provision  to  the  contrary  in  the  will,  the  representative  has 
no  authority  to  carry  on  the  business  of  the  decedent.-^ 


istrator.     Benker  v.  Meyer   [C.  C.  A.]    154   F. 
290. 

16.  See  7  C.  L.   1404. 

17.  Where  admini-strator  contracted  in 
representative  capacity  to  convey  land  of 
decedent,  and  on  demand  failed  to  perform, 
held  that  vendee  could  .sue  for  specific  per- 
formance with  prayer  for  alternative  relief 
for  return  of  money  paid  on  account,  -with 
interest  and  expenses,  in  case  administrator 
had  no  authority  to  make  contract,  though 
latter  made  contract  under  mistaken  idea 
as  to  his  authority.  Elliott  v.  Asiel,  105  N. 
Y.  S.  655.  Executor  leasing  property  of 
estate  may  sue  out  distress  warrant  in  his 
individual  capaci-ty,  and  terms  indicating 
representative  capacity,  if  used,  may  be 
treated  as  descriptio  personae  and  disre- 
garded as  surplusage.  Dean  v.  Donaldson 
[Ga.]  58  S.  E.  679.  Held  no  variance  be- 
tween judgment  rendered  and  affidavit  and 
warrant.  Id.  Where  administrator  con- 
tracted to  sell  realty  of  estate  "the  deed 
to  be  given  as  soon  as  possible  after  estate 
is  advertised  and  the  deed  can  be  given," 
and  probate  court  refused  to  make  order 
of  sale,  held  that  administrator  was  not 
liable  in  damages  for  breach  of  contract. 
Wilson  v.  Root  [Conn.]  67  A.  482.  Fact 
that,  after  presenting  matter  to  court,  he 
discovered  that  property  was  worth  more 
than  contract  price,  and  so  informed  heirs 
and  court,  held  not  to  estop  him  from  rely- 
ing on  fact  that  condition  precedent  never 
came  into  existence.  Id.  Where  he  did 
not  purport  to  represent  heirs,  held  that 
contention  that  he  was  guilty  of  fraud  in 
leading  plaintiffs  to  believe  that  he  had 
authority  of  heirs  to  sell  was  untenable. 
Id. 

18.  Ivcpresentative,  and  not  estate,  is 
personally  and  primarily  liable  for  legal 
services  rendered  for  benefit  of  estate  at 
his  instance  and  request.  Bosanoon  v.  Weg- 
r.er  [N.  D.]  112  N.  W.  965.  Attorney  has 
no  cause  of  action  against  estate  for  re- 
covery of  value  of  such  services.  Id.  Exec- 
utor personally  liable  to  counsel  employed 
by  him.  In  re  Flaacke's  Estate  [N.  J.  Eq.] 
64  A.  1020. 

19.  Pee   §   9D.  post. 

20.  Claims    for    attorney's    fees    incurred 


in  management  of  estate  held  enforceable 
by  attorneys  directly  against  it.  Matson 
V.  Pearson,  121  Mo.  App.  120,  97  S.  W.  983. 
Where  will  gave  executor  power  to  sell 
land,  held  that  he  could  bind  estate  by 
contract  to  pay  real  estate  agent  for  serv- 
ices in  procuring  purchaser  therefor  to 
the  extent  that  he  would  himself  be  entitled 
under  statute  to  compensation  for  same 
services.  Id.  Since  under  Rev.  St.  1899, 
§  223,  providing  that  representative  is  en- 
titled to  commission  of  5  per  cent  on  money 
arising  from  sale  of  realty,  he  is  not  en- 
titled to  such  commissions  unless  sale  is 
actually  made,  held  that  agent  could  not 
recover  from  estate  for  services  in  procur- 
ing purchaser  where  sale  was  not  consum- 
mated.    Id. 

21.  Attorney  who  has  induced  represen- 
tative to  employ  him  to  represent  estate 
by  use  of  such  language  as  would  reason- 
ably induce  representative  to  believe  that 
compensation  will  not  exceed  specified  sum 
is  estopped  to  demand  greater  sum  than 
tliat  suggested  as  an  inducement  to  his 
employment.  In  re  Rapp's  Estate  [Neb.] 
110  N.  W.  661. 

22.  Provision  in  will  in  reference  to  at- 
torneys to  be  employed  held  to  be  regarded 
merely  as  expressive  of  wish  on  part  of 
testator  which  it  was  proper  for  executors 
to  observe  if  in  accordance  with  their  judg- 
ment, but  which  they  were  otherwise  not 
bound  to  regard.  In  re  Caldwell,  188  N.  Y 
115,  80  N.  E.  663,  rvg.  100  N.  Y.  S.  1109.  Pro- 
vision in  will  appointing  attorney  to  assist 
executor  in  settling  estate  held  to  be  con- 
strued as  advisory  provision  merely,  which 
executor  could  follow  or  disregard  accord- 
ing to  liis  own  judgment,  and  not  to  dis- 
qualify such  person  as  attesting  witness 
or  from  testifying  in  support  of  will.  In 
re  Pickett's  Will   [Or.]    89   P.   377. 

23.  Agreement  between  administrator 
and  others  whereby  business  of  decedent, 
who  died  largely  indebted,  was  to  be  con- 
tinued for  benefit  of  decedent's  sons,  held 
one  in  violation  of  N.  Y.  Code  Civ.  Proc. 
§§  2717-2719,  prescribing  duties  of  represen- 
tatives. J'idclity  &  Deposit  Co.  v.  Mosliier, 
151  F.   806. 
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(Copyright,  190S,  by  The  Keefe-Davidson  Company.) 
ESTATBS   OP  DECEDENTS — Cont'd. 

Conveyances.^* — A  representative  has  no  power  to  sell  and  convey  realty  belong- 
ing to  the  estate  except  under  an  order  of  court  for  the  pa^Tiient  of  debts,-^  or  for 
the  purpose  of  distribution,^''  or  for  some  other  purpose  authorized  by  statute,^^  or 
under  a  power  of  sale  conferred  upon  him  by  will.^^ 

Investments.^^ — Statutes  in  some  states  provide  in  what  securities  the  funds  of 
the  estate  may  be  invested.^"  The  representative  is  not  liable  for  losses  due  to  the 
shrinkage  of  securities  where  their  purchase  and  retention  is  within  the  discretionary 
power  conferred  on  him  by  the  will.^^  He  is  sometimes  relieved  from  liability  for 
losses  due  to  the  depreciation  of  securities  owned  by  decedent  during  his  lifetime 
where  he  continues  to  hold  the  same  in  the  exercise  of  good  faith  and  reasonable  dis- 
cretion.^^ In  some  states  he  cannot  sell  any  dividend  bearing  securities  owned  by 
the  decedent  at  the  time  of  his  death  until  so  ordered  by  a  court  of  equity.^^ 

(§4)  C.  Title,  interest,  or  right  in  decedent's  property.'^* — Except  where  the 
rule  is  changed  by  will,^^  or  by  statute,  the  legal  title  to  the  personalty  of  a  decedent 
vests  in  the  executor  or  administrator  on  his  qualification  or  appointment.^^  He 
holds  the  same  in  trust,  however,  for  the  creditors  and  the  distributees  or  beneficiaries 
under  the  will." 

The  legal  title  to  realty  vests  in  the  heir  or  devisee  immediately  on  the  death  of 
the  decedent,^^  subject  to  the  statutory  right  to  sell  the  same  for  the  payment  of 
debts,^*  or  for  purposes  of  distribution,'*"  and  to  any  powers  of  sale  conferred  by  the 
will.'*^  The  character  of  the  estate  cast  upon  the  heir  is  the  same  as  that  held  by  the 
ancestor.*^ 

In  Georgia,  when  an  executor  assents  to  a  devise  or  legacy,  all  interest  of  the 
estate  in  the  property  passes  out  of  him.^^  The  assent  is  generally  irrevocable,  even 
though  the  assets  remaining  are  insufficient  to  pay  the  debts.**  A  presumption  of  as- 
sent may  arise  from  lapse  of  time.*^ 

§  5.  The  property,  its  collection,  management  and  disposal  by  personal  repre- 
sentatives.   A.  Assets.*'^ — The  title  to,  and  right  to  possession  of,  the  realty*^  of  a 


24.  See  7  C.  L.  1405. 

25.  See  §  7,  post. 

26.  See  §  12,  post. 

27.  See  §  5E,  post. 

28.  See  §  5E,  post.  For  construction  of 
U'lHs  to  determine  what  powers  of  sale  are 
thereby  conferred,  see  Wills,  8  C.  L.  2305. 

29.  See  7  C.  L.   1406. 

30.  Authority  to  sell  and  reinvest  held 
not  to  relieve  executors  from  liability  be- 
fond  exercise  of  g'ood  faith  and  reasonable 
judg-ment  for  losses  due  to  depreciation  of 
securities  which  were  not  investments  au- 
thorised by  law.  Brown  v.  Brown  [N.  J. 
Eq.]    65  A.   739. 

31.  In  re  Hawk's  Estate,  54  Misc.  187, 
105  N.  T.  S.   S56. 

32.  Act  March  23,  1899  (P.  L.  236).  Brown 
v.  Brown   [N.  J.  Eq.]   65  A.  739. 

33.  St.  1903,  §  4707,  held  to  refer  only  to 
stocks  actually  earning  dividends,  and  not 
to  those  upon  which  dividends  may  be  paid. 
Chappell  v.  Chappell,  30  Ky.  L.  R.  935,  99  S. 
W.   959. 

34.  See   7   C.  L.  1406. 

35.  See  §  5E,  post,  and  also  Wills,  8  C. 
L.  2305. 

36.  See   5   5A,  post 

37.  Executor  takes  legal  title  to  per- 
sonalty as  trustee  for  particular  purpose. 
Pond  V.  Pond's  Estate,  79  Vt.  352,  65  A.  97. 
Where  estate  consists  entirely  of  person- 
alty,    relation     of    trustee     and    cestui    que 
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trust  exists  between  executor  and  legatee, 
so  that  In  litigation  which  affects  amount 
or  value  of  such  an  estate  executor  repre- 
sents legatee,  and  privity  between  them 
is  complete.  Id.  In  proceeding  to  estab- 
lish claim,  held  that  fact  that  claimant  was 
estopped  to  assert  claim  as  against  legatee 
was    available    to    executor    as    defense.     Id, 

38.  See  §  5A,  post.  „ 

39.  See  §§   7,  8,  post.  } 

40.  See   §   12,  post. 

41.  See  §  5  E,  post.  See,  also.  Wills,  8 
C.  L.  2305. 

42.  Kalona  Sav.  Bk.  v.  Eash,  133  Iowa, 
190,  109  N.  W.  887. 

43.  Hodges  V.  Stuart  Lumber  Co.  [Ga.] 
58  S.  E.  354.  Evidence  held  to  show  assent 
to  legacy  creating  use  for  benefit  of  widow 
and  children  during  widow's  life.  Toombs 
V.  Spratlin,  127  Ga.  766,  57  S.  E.  59.  Assent 
to  life  estate  or  use  held  to  carry  with  it 
assent  to  remainder  also.  Id.  Widows 
subsequent  election  to  take  dower  In  lieu 
of  legacy  held  not  to  have  affected  assent 
so  far  as  remaindermen  were  concerned. 
Id. 

44.  Hodges  V.  Stuart  Lumber  Co.  [Ga.] 
58  S.  E.  ;!54. 

45.  After  twenty  years.  Hodges  v.  Stu- 
art Lumber  Co.   [Ga.]   58  S.  E.   354. 

40.     See  7  C.  L.  1407. 

47.  Conveyance  of  standing  timber  to 
be    removed    within    specified    time    held    to 
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decedent,  ordinarily  passes  to  his  heirs  or  devisees  immediately  upon  his  death  *^ 
subject  to  the  statutory  right  to  sell  the  same  for  the  payment  of  his  debts.*^  or  for 
purposes  of  distribution,^"  and  to  any  powers  of  sale  conferred  by  the  will.^^  Hence, 
in  the  absence  of  a  statutory  provision  to  the  contrary,^^  all  actions  in  respect  thereto 
must  be  brought  by  or  against  them.^^  In  some  states  the  representative  may  keep 
possession  until  the  land  is  specifically  assigned  to  the  individuals  entitled  thereto 
by  partition  or  otherwise.^*    Under  the  Federal  statutes  the  heirs  of  a  timber  cul- 


create  a  determinable  fee  in  realty,  which, 
on  grantee's  death,  passed  to  his  heirs  sub- 
ject to  widow's  dower  interest.  Midyette  v. 
Grubbs  [N.  C]  58  S.  E.  795.  Estate  held  by 
son  under  will  held  not  within  St.  1903,  § 
3861,  providing  that  estates  for  life  of 
another  shall  go  to  personal  representatives 
and  be  assets  in  his  hands  to  be  applied 
and  distributed  as  the  personal  estate,  but 
son's  child  took  father's  interest.  Wirth  v. 
Wirth's  Guardian,  SO  Ky.  L.  R.  960,  100  S. 
W.   298. 

48.  Tippecanoe  Loan  &  Trust  Co.  v.  Carr 
[Ind.  App.]  78  N.  E.  1043;  Coann  v.  Culver, 
188  N.  Y.  9,  80  N.  E.  362,  rvg.  108  App.  Div. 
360,  95  N.  Y.  S.  1122;  Rich  v.  Victoria  Cop- 
per Min.  Co.  [C.  C.  A.]  147  F.  380.  Rev.  St. 
1887,  §  5701.  Reed  v.  Stewart,  12  Idaho,  699, 
S7  P.  1002,  1152.  Heirs  succeed  to  realty, 
at  least  conditionally.  Shute  v.  Patterson 
[C.  C.  A.]  147  F.  509.  Rights  of  devisees 
cannot  be  defeated  or  impaired  by  subse- 
quent legislation  attempting  to  subject 
land  to  liability  not  imposed  thereon  when 
they  became  invested  with  legal  title.  In 
re  Moon's  Estate  [Or.]  88  P.  673.  VVMll 
created  void  trust  in  realty,  but  trustee,  as- 
suming its  validity,  conveyed  trust  prop- 
erty. Creditor  of  certain  of  testator's  heirs 
obtained  judgment  against  them  before  tes- 
tator's death,  and  after  conveyance  by  trus- 
tee levied  execution  on  interests  of  said 
heirs.  Held  that  property  descended  to 
heirs,  that  trustee's  deed  conveyed  no  title, 
and  that  title  acquired  under  execution  sale 
■was  superior  to  that  of  those  claiming 
under  grantee  of  trustee.  Lyons  Nat.  Bk. 
\.  Schuler,  115  App.  Div.  859,  101  N.  Y.  S. 
02.  Administrator  in  individual  capacity 
and  heirs  at  law  were  sued  for  specific 
performance  of  contract  for  sale  of  land 
made  by  former  alone,  in  his  official  cap- 
acity. Court  having  found  against  conten- 
tion that  administrator  acted  as  agent  of 
heirs,  plaintiff  expressly  disclaimed  all 
right  to  have  specific  performance  as 
against  latter.  Held  that  disclaimer  pre- 
cluded decree  of  specific  performance  as 
against  administrator,  since  title  was  in 
heirs.  Wilson  v.  Root  [Conn.]  67  A.  482. 
All  heirs  of  one  of  purchasers  of  land,  for 
which  part  of  purchase  price  had  been  paid, 
held  proper  parties  to  suit  against  vendors 
for  specific  performance,  though  decedent 
left  no  debts  and  it  was  agreed  by  certain 
of  said  heirs  that  their  interest  should  go 
to  others  on  payment  by  them  of  balance  of 
purchase  price,  since  vendors  would  act  at 
peril  In  conveying  to  part  of  heirs  only. 
Jackson  v.  Jackson.  127  Ga.  183.  56  S.  E. 
318. 

40.     See  §§  7,  8,  post. 

50.  See   §   12,   post. 

51.  As  to  sales  under  powers,  see  §  5E, 
post.  For  construction  of  wills  In  this  re- 
gard,   see    Wills,    8    C.    L.    2305.     Residuary 


legatees  and  devisees  held  not  necessary 
parties  to  suit  to  foreclose  mortgage  on 
property  forming  part  of  estate  where  will, 
by  imperative  power  of  sale,  worked  con- 
version of  realty  into  personalty.  Boehmcke 
V.  McKeon,  103  N.  Y.  S.  930.  Under  Kan. 
Gen.  St.  1901,  §§  7961,  7966,  relating  to  re- 
cording of  foreign  wills,  and  Id.  §  3009, 
empowering  foreign  executors  or  adminis- 
trators to  sue  or  be  sued  in  that  state,  held 
that,  where  will  authorized  sale  of  land, 
foreign  administrator  c.  t.  a.  who,  by  laws 
of  state  where  he  was  appointed,  was 
charged  with  execution  of  trust  conferred 
on  executor  by  will,  and  who  had  filed 
copy  of  letters  and  recorded  ■wall  in  Kansas, 
and  was  in  possession,  had  such  title  and 
possession  as  authorized  him  to  sue  in 
Kansas  to  remove  cloud  on  title  to  realty 
iu  that  state,  and  to  redeem  from  equitable 
lien  thereon  created  by  testator.  Quinton 
V.  Neville  [C.  C.  A.]   152  F.  879. 

52.  For  right  of  representative  to  main- 
tain action  see  §  5B,  post.  Under  law  as 
it  existed  in  1840,  held  that  heirs  of  de- 
ceased mortgagor  were  not  necessary  par- 
ties to  suit  to  foreclose  mortgage.  Flack 
V.  Braman  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
107,  101  S.  W.  537.  Fact  that  attempt  to 
bind  nonresident  heirs  by  published  notice 
was  without  statutory  authority  held  im- 
material. Id.  Presumed  on  collateral  at- 
tack that  mortgagor's  administrator  was 
properly  served.  Id.  Even  if  service  by 
I  ublication  was  insufficient  to  authorize 
judgment  against  nonresident  heirs,  held 
that  judgment  against  administrator  was 
sufficient  to  bind  property  of  estate  against 
which  foreclosure  was  had.     Id. 

53.  Heirs  held  entitled  to  maintain  tro- 
ver for  sand  taken  from  lands  of  decedent 
during  his  lifetime,  though  there  was  ad- 
ministrator, where  latter  had  never  taken 
possession  or  control  of  land,  some  act  by 
administrator  being  necessary  to  deprive 
heir  of  his  right  to  inheritance,  with  all 
common-law  incidents.  Nashville,  etc.,  R. 
V.  Karthaus   [Ala.]    43  So.   791. 

54.  One  of  several  heirs  cannot  assert 
right  of  possession  to  particular  area  of 
xincestor's  land  in  possession  of  adminis- 
trator until  she  becomes  vested  with  title 
in  severalty  to  such  area  either  by  agree- 
ment among  her  coheirs  or  by  a  partition 
judgment.  Haden  v.  Sims,  127  Ga.  717.  56 
S.  E.  989.  Pendente  lite  decree  in  equitable 
partition  suit  appointing  partitioners  and 
directing  assignment  of  interest  of  heir  out 
of  particular  land  lot  held  only  to  adjudi- 
cate that  her  interest  was  to  be  assigned 
out  of  such  lot,  heir  not  being  vested  with 
title  in  severalty  to  any  of  land  until  her 
share  is  actually  allotted  by  partitioners, 
and  th«ir  return  is  made  judgment  of  court. 
Id. 
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ture  entryman  who  dies  before  patent  is  issued  take  title  thereto  as  grantees  from 
the  government,  and  not  by  inlieritance.^^ 

Except  where  the  rule  is  changed  by  will  ^«  or  by  statute,  the  legal  title  to  and 
the  right  to  possession  of  "  personalty "«  belonging  to  a  decedent  ^^  passes  to  his  per- 
sonal representatives,  and  all  actions  for  its  recovery  must  be  brought  by  them.^" 

Eents  of  realty  accruing  during  decedent's  lifetime  ordinarily  go  to  the  repre- 
sentative, and  those  accruing  after  his  death  to  the  persons  then  entitled  to  the  land.^^ 


55.  Act  June  14,  187S.  c.  190,  20  St.  113. 
Entryman  has  no  devisable  interest.  Wal- 
ker V.  Ehresman  [Neb.]  113  N.  "W.  218. 
Heirs  held  not  estopped  to  assert  rights. 
Id. 

56.  See  Wills,  8  C.  L.  2305. 

57.  Merchants'  Nat.  Bk.  v.  McClellan 
[Ind.  App.]  80  N.  E.  854;  Griesel  v.  Jones, 
123  Mo.  App.  45,  99  S.  W.  769;  In  re  Mor- 
rison's Estate,  48  Or.  612,  87  P.  1043;  Shute 
V.  Patterson  [C.  C.  A.]  147  F.  509.  Civ. 
Code  1895,  §  3353.  Strickland  v.  Thornton 
[Ga.  App.]  58  S.  B.  540.  Administrator  may 
recover  personalty  converted  by  heir  to  his 
own  use  though  latter  may  ultimately  be 
entitled  to  part  thereof.  Palmer  v.  O'Rourke, 
130  Wis.  507,  110  N.  W.  389,  is  entitled 
to  possession  as  against  widow  and 
heirs.  Lambert  v.  Tucker  [Ark.]  104  S.  W. 
131.  Since  administrator  has  right  to  re- 
plevy personalty  belonging  to  estate,  and 
code  authorizes  any  person  interested  in 
property  to  become  party  to  replevin  action 
and  to  litigate  his  claim  therein,  held  that 
administrator,  on  his  appointment,  could  in- 
tervene in  replevin  action  previously  in- 
stituted by  widow  against  heirs  to  recover 
personalty  belonging  to  decedent,  and  re- 
cover property  as  against  both  her  and 
heirs.  Id.  Widow's  rights  to  allowance, 
etc.,  may  be  worked  out  through  orderly  ad- 
ministration, and  are  not  dependent  on  her 
possession  of  any  property  belonging  to 
estate.  Id.  Sale  under  deed  of  trust  given 
to  secure  debt  held  invalid  where  it  was 
not  made  until  after  creditor's  death  intes- 
tate, and  there  had  been  no  administrator 
appointed  for  her  estate,  in  absence  of  clear 
proof  that  she  left  no  unsatisfied  debts, 
and  that  it  was  agreed  between  her  sole 
distributee  and  the  d,ebtor  that  said  sale 
might  be  made.  Armistead  v.  Kirby,  106 
Va.   585,   56   S.   E.   570. 

5S.  Leasehold  held  chattel  real,  which, 
except  for  homestead  interest,  passed  to 
administrator.  In  re  Pang's  Estate,  132  Iowa, 
216,  109  X.  W.  710.  Growing  and  unharvested 
crops  on  land  of  decedent  at  time  of  his 
death,  such  as  are  raised  annually  or  pe- 
riodically by  labor  or  planting,  go  to  repre- 
sentative as  assets,  particularly  when  upon 
a  leasehold.  Id.  Crops  planted  after  death 
of  lessee  on  premises  leased  by  him  during 
his  lifetime  belong  to  estate  unless  there 
Is  an  exemption  thereof.  Id.  Not  entitled 
to  crops  planted  upon  homestead  and  grown 
by  himself  and  widow  after  decedent's 
death.  Id.  Shares  of  stock  in  corporation 
organized  to  own  and  sell  realty,  etc.,  are 
personalty.  Elkhorn  Land  &  Imp.  Co.  v. 
Childers,  30  Ky.  L.  R.  1121.  100  S.  W.  222. 
Under  Rev.  St.  1899,  §  96,  held  that  cause  of 
action  for  injuries  to  realty  accruing  in 
decedent's  lifetime  passed  to  administrator. 
Mitchell  v.  St.  Louis,  etc.,  R.  Co.,  123  Mo. 
App.    545,    101    S.    W.    127.     Decedent's    claim 


for  an  accounting  against  executors  of  an 
estate  in  which  he  was  interested  held  to 
have  passed  to  representatives.  Bushe  v. 
Wright,  118  App.  Div.  320,  103  N.  T.  S.  410. 
Realty  acquired  by  executors  under  mort- 
gage foreclosure  held  to  be  regarded  as 
personalty  and  assets  in  their  hands.  Hine 
v.  Pline,   103  N.  T.  S.  535. 

59.  Complaint  in  action  for  conversion 
brought  by  administrator  against  heir  held 
not  to  sufRcientlj'  allege  that  decedent  at 
time  of  his  death  owned  any  personalty. 
Tippecanoe  Loan  &  Trust  Co.  v.  Carr  [Ind. 
App.]  78  N.  E.  1043.  Widow's  dower  in- 
terest under  St.  1903,  §  2132,  being  extin- 
guished by  her  death,  right  to  have  dower 
assigned  does  not  pass  to  lier  representa- 
tive. Cain's  Adm'r  v.  Kentucky  &  Ind. 
Bridge  &  R.  Co.,  30  Ky.  L.  R.  593,  99  S.  W. 
297.  Money  deposited  in  bank  to  credit  of 
one  as  executor  held  unadministered  assets, 
so  that  right  to  collect  it  passed  to  admin- 
istrator de  bonis  non,  and  not  to  adminis- 
trator of  executor.  Clark's  Adm'r  v.  Farm- 
ers' Nat.  Bk.,  30  Ky.  L.  R.  738,  99  S.  W.  674. 
Title  to  money  turned  over  to  defendant 
by  testator  held  to  have  vested  in  defend- 
ant, whether  he  •was  strictly  a  trustee  or 
not,  so  tliat  executor  was  not  entitled  to 
recover  same.  Morris  v.  Wucher,  115  App. 
Div.  278.  100  N.  Y.  S.  878.  In  action  to  re- 
cover money  alleged  to  have  been  turned 
over  to  defendant  by  plaintiff  to  be  de- 
posited for  latter's  benefit,  evidence  held 
insufficient  to  sustain  defense  that  money 
belonged  to  plaintiff  in  her  capacity  as  ad- 
ministratrix of  her  deceased  husband  and 
not  individually.  Crane  v.  Phillips,  105  N. 
T.  S.  417.  Where  note  and  mortgage  secur- 
ing it  provided  that  no  part  of  principal 
should  be  paid  during  payee's  lifetime  if 
interest  was  paid  as  therein  provided,  and 
that,  at  latter's  death,  note  should  become 
property  of  payee's  granddaughter,  held 
that  interest  accruing  between  last  annual 
interest  payment  and  deatli  of  payee  be- 
longed to  granddaughter,  and  not  to  payee's 
estate.  Rogers  v.  Osborne,  146  Mich.  613, 
13  Det.  Leg.  N.  898,  109  N,  W.  1123. 
Where  father  transferred  property  to  son 
for  benefit  of  father's  heirs,  held  that  any 
right  of  action  accruing  after  father's  death 
by  reason  of  wrongful  conduct  of  son  as 
trustee  belonged  to  heirs  as  beneficiaries  of 
trust,  and  not  to  father's  administrator. 
Griesel  v.  Jones,  123  Mo.  App.  45,  99  S.  W. 
769. 

60.  See  §  5B,  post. 

61.  Rent  is  personalty  within  Civil  Code 
1895,  §  3353,  and  right  to  collect  and  dis- 
tribute it  is  in  personal  nepresentative. 
Strickland  v.  Thornton  [Ga.  App.]  58  S.  E. 
540.  I'  le  not  changed  by  fact  that  rent 
was  payable  in  cotton  instead  of  money. 
Id.  Held  error  to  sustain  demurrer  to  pe- 
tition   brought    by    administratrix,    alleging 
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Damages  recovered  for  wrongful  death  are  ordinarily  not  assets  of  the  estate 
unless  none  of  the  relatives  for  whose  benefit  the  right  of  action  is  given  are  living."- 

(§5)  B.  Collection  and  reduction  to  possession.^^ — Since  the  legal  title  and 
right  to  the  possession  of  personalty  is  in  the  representative,"*  actions  for  its  re- 
covery must  ordinarily  be  brought  by  him  "^  unless  he  refuses  to  bring  them,""  or 
unless  there  are  no  debts  and  administration  has  been  dispensed  with  by  a  valid 
agreement  on  the  part  of  all  the  heirs  entitled  to  share  in  the  distribution."^     Set- 


that  Intestate,  at  time  of  his  death,  was  in 
possession  of  land  wliich  he  had  rented  for 
year,  during  which  he  died,  and  that  rent 
consisting  of  cotton,  had  been  taken  pos- 
session of  by  defendants  without  right  or 
authority,  and  with  notice  of  plaintiff's 
right  to  same,  and  sold,  and  asking  judg- 
ment for  proceeds  on  ground  that  action 
could  not  be  maintained  because  plaintiff 
had  not  title  to  cotton.  Id.  Rents  of  lands 
belonging  to  heirs  as  tenants  in  common, 
accruing  while  in  possession  of  administra- 
tor, belong,  after  deducting  expenses  of 
administration,  to  the  several  tenants  in 
common  in  proportion  to  their  interest  in 
entire  estate  at  time  administrator  took 
charg*  of  land.  Haden  v.  Sims,  127  Ga.  717 
56  S.  E.  989.  Administrator  held  not  en- 
titled, in  suit  by  assignee  of  heir  at  law  to 
recover  distributive  share,  to  set  off  claim 
for  rents  of  dower  lands  accruing  after 
death  of  doweress  and  collected  by  plain- 
tiff who  had  acquired  life  estate  of  dower- 
ess, it  not  being  alleged  that  plaintiff's 
tenants  ever  attorned  to  administrator,  or 
that  plaintiff's  possession  was  held  under 
him,  and  fact  that  plaintiff  tortiously  re- 
mained in  possession  after  death  of  life 
tenant  not  giving  rise  to  implied  promise 
to  pay  or  account  for  rent.  De  La  Perriere 
V.  Bowles,  127  Ga.  18,  55  S.  E.  1030.  Ad- 
ministrator held  to  have  right  of  action  for 
trespass  which,  however,  could  not  be  set 
off  In  action  on  contract.  Id.  Rents  accru- 
ing before  decedent's  death  go  to  represen- 
tative as  assets,  but  those  accruing  there- 
after are  to  be  apportioned  among  those 
entitled  to  realty  and  in  same  proportions. 
St.  1903,  §  3865.  Eastwood  v.  Sisk  [Ky.] 
102  S.  W.  828.  Latter  not  surplus  person- 
alty within  meaning  of  §  2132,  giving  sur- 
vivor half  of  surplus  personalty.  Id.  Since 
usufructuary  Is  entitled  to  fruits  and  rev- 
enues from  day  to  day,  held  that  where 
husband  died  before  expiration  of  lease 
the  succession  was  entitled  to  so  much  of 
the  rental  as  had  been  earned  at  the  date 
that  the  succession  was  opened,  though 
rent  was  not  due  until  the  end  of  the  term, 
and  widow  was  not  entitled  to  whole 
amount  as  usufructuary.  Gaspard  v.  Coco, 
116  La.  1096,  41  So.  326.  In  absence  of  or- 
der of  probate  court  requiring  or  author- 
izing administrator  to  lease  or  rent  lands 
for  purpose  of  paying  debts  or  otherwise, 
held  that  rents  and  profits  belonged  to 
heirs.  Royalties  under  mining  leases. 
Cleveland  Co-Operatlve  Stove  Co.  v.  Bald- 
win, 121  Mo.  App.  397.  89  S.  W.  47.  Where 
by  terms  of  will  realty  passed  directly  to 
devisees,  held  that  executor  could  not  sue 
to  recover  rents  and  profits.  Coann  v.  Cul- 
ver, 188  N.  T.  9,  80  N.  E.  862,  rvg.  108  App. 
Div.  360,  95  N.  Y.  S.  1122.  Administrator 
with  will  annexed  not  being  entitled  to 
rents,  held  that  he  was  not  entitled  to  have 


temporary  administrator  account  to  him 
therefor,  or  to  pay  them  over  to  him.  In 
re  Goetz.  104  N.  Y.  S.  830.  Code  Civ.  Proc. 
§  2675,  authorizing  appointment  of  tempo- 
rary administrator  to  collect  rents  in  cer- 
tain cases,  held  not  to  change  rule.     Id. 

62.  See,  also.  Death  by  Wrongful  Act, 
9  C.  L.  926. 

63.  See  7  C.  L.  1411. 

64.  See  §  5A,  ante. 

65.  Heir  cannot  .sue  to  recover  bank  de- 
posits made  by  intestate  unless  he  shows 
that  there  is  no  administration  on  estate* 
Merchants'  Nat.  Bk.  v.  McClellan  [Ind.  App.] 
80  N.  E.  854.  To  recover  personalty  from 
son  who  was  alleged  to  have  obtained  it 
from  decedent  by  fraud  and  undue  influ- 
ence. Griesel  v.  Jones,  123  Mo.  App.  45,  99 
S.  W.  769.  If  there  is  no  representative, 
one  must  be  appointed  before  action  can  be 
maintained.  Williams  v.  Coffman  [Ky.]  101 
S.  W.  919.  Heirs  or  devisees  cannot  main- 
tain suit  in  equity  to  recover  money  due 
estate,  alleged  to  be  held  in  trust  by  de- 
fendants while  estate  is  in  process  of  ad- 
ministration in  county  court.  Prusa  v. 
Everett    [Neb.]    110   N.   W.   56S. 

66.  Williams  v.  Coffman  [Ky.J  101  S.  W. 
919. 

67.  Under  Kirby's  Dig.  §  15,  authorizing^ 
heirs  to  sue  for  and  collect  demands  left 
by  intestate  without  administration  where 
all  heirs  and  distributees  are  of  full  age, 
and  intestate  was  under  no  legal  liability 
at  time  of  his  death,  held  that  heirs  could 
not  sue  until  all  were  of  full  age.  Chisholm' 
V.  Crye  [Ark.]  104  S.  W.  167.  Limitations 
held  not  to  have  commenced  to  run  against 
right  of  heirs  until  all  became  of  age.  Id; 
Heirs  held  barred  by  laches  from  asserting, 
as  against  mortgagee,  that  lien  of  purchase 
money  notes  was  superior  to  that  of  mort- 
gage subsequently  given  by  purchaser,  since 
adult  heirs  could  have  instituted  adminis- 
tration proceedings  for  purpose  of  collect- 
ing notes  before  minor  heirs  became  of  age, 
though  they  could  not  have  sued  In  their 
own  names  before  that  time,  and  since 
minor  heirs  delayed  unreasonable  time 
after  becoming  of  age.  Id.  Claim  against 
purchaser  held  not  barred  by  laches.  Id. 
Laws  of  state  where  suit  was  instituted, 
where  debtor  resided,  and  where  property 
on  which  vendor's  lien  was  sought  to  be 
enforced,  held  to  control  as  to  right  of 
heirs  to  sue.  Id.  Where  widow  and  son' 
were  only  heirs,  held  that  complaint,  in 
action  to  recover  bank  deposits  for  son's 
benefit,  alleging  that  there  were  no  unpaid 
claimis,  and  no  debts  against  estate,  and 
no  administration,  was  good  on  demurrer 
though  it  did  not  aver  payment  of  widow's 
allowance,  since,  widow's  claim  being  fixed 
by  law.  It  showed  that  plaintiff  was  entltled- 
ti,  judgment  in  .some  amount.  Morchants* 
Nat.   Bk.   V.   McClellan    [Ind.   App]    80   N.   E- 
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tlements  of  claims  in  favor  of  the  estate  by  the  sole  heir  have,  however,  been  sus- 
tained against  a  representative  subsequently  appointed  where  there  were  ample  assets 
for  the  payment  of  debts.**^  Limitations  against  a  cause  of  action  in  favor  of  the 
estate  accruing  after  decedent's  death  do  not  begin  to  run  until  his  appointment.®' 

As  a  general  rule  the  heirs  alone  have  the  right  to  bring  actions  in  regard  to 
realty.^"  In  some  states  the  representative  has  the  sole  right  to  do  so  unless  there  is 
no  administration  or  he  consents  to  a  suit  by  the  heirs."^^  Lack  of  administration 
may  be  shown  by  the  testimony  of  any  person  who  has  made  an  examination  of  the 
records.''^  In  Louisiana  the  widow  in  community,  administering  the  succession  of 
her  deceased  husband  as  natural  tutrix  of  her  minor  children,  is  authorized  to  bring 
an  action  for  the  ejectment  of  an  alleged  lessee  from  succession  and  community 
property.'^^  An  heir  cannot  ordinarily  attack  conveyances  of  his  ancestor  as  in 
fraud  of  creditors,''*  though  the  representative  is  sometimes  permitted  to  do  so."  It 
has  been  held  that  the  representative  may  redeem  realty  from  a  tax  sale  where  the 
personalty  is  insufficient  for  the  paj-ment  of  debts.'^^ 

Statutes  in  some  states  provide  for  a  summary  proceeding  in  the  probate  court 
for  the  recovery  of  assets,''^  or  for  the  examination  of  persons  alleged  to  have  pos- 
session or  knowledge  of  any  deeds  or  other  documents  bearing  on  the  right,  title,  or 
interest  of  the  decedent  in  any  property.''^ 


854.  In  order  to  dispense  with  necessity 
of  administration,  there  must  be  no  debts, 
heirs  entitled  to  share  must  all  be  of  full 
age,  and  must  be  unanimity  among  them, 
as  expressed  by  their  agreement  or  acts, 
to  dispense  with  administration.  Griesel  v. 
Jones,   123  Mo.   App.   45,   99   S.  W.   769. 

68.  Settlement  by  sole  heir  of  claim  for 
damages  for  sufferings  of  deceased  as  re- 
sult of  personal  injuries  due  to  defendant's 
negligence  held  binding  on  administrator 
subsequently  appointed,  and  a  bar  to  an 
action  by  him  for  same  injuries,  where  it 
was  alleged  that  he  had  ample  property 
for  payment  of  claims  allowed,  and  that 
time  for  presentation  of  claims  had  expired. 
McKeigue  v.  Chicago  &  N.  W.  R.  Co.,  130 
Wis.  543,   110   N.  W.   384. 

69.  Griesel  v.  Jones,  123  Mo.  App.  45,  99 
S.  W.  769. 

70.  See  §  5A,  ante. 

71.  Burden  on  heirs  seeking  to  recover 
land  to  allege  and  prove  such  facts.  "Wilson 
V.  Wood.  127  Ga.  316,   56  S.  E.  457. 

72.  By  testimony  of  any  person  that  he 
has  examined  records  in  ordinary's  office 
of  county  in  which  letters  should  have  been 
taken  out,  and  that  records  do  not  show 
that  letters  were  granted.  Wilson  v.  Wood, 
127  Ga.  316,  56  S.  E.  457.  Witness  cannot 
testify  that  no  administration  was  had  un- 
til it  is  made  to  appear  that  he  has  ex- 
amined records.  Id.  Partial  examination 
insufficient.  Id.  Evidence  held  insufficient 
to    show   absence   of   administration.     Id. 

73, 
533. 


Campbell  v.   Hart,   118   La.   871,    43   So. 
See   Fraudulent   Conveyances,   7   C.   L. 


74, 
1841. 

75.  St.  1898,  §  38S2,  authorizing  admin- 
istrator to  recover  property  transferred  by 
his  Intestate  in  fraud  of  creditors,  held  to 
only  contemplatie  reidress'  of  wrongs  to 
creditors  by  debtors  after  decease  of  latter, 
and  not  to  apply  to  action  by  special  admin- 
istrator to  rescind  for  fraud  and  undue  in- 
fluence     contract      whereby      decedent     con- 


veyed all  his  property  to  defendant,  and  for 
accounting.  Borchert  v.  Borchert  [Wis.] 
113  N.  W.   35. 

76.  Since  under  Code  1899,  c.  86,  §  7,  has 
right  to  institute  suit  to  charge  lands  with 
payment  of  debts.  Hogan  v.  Piggott,  60 
W.  Va.  541,  56  S.  E.  189.  May,  under  such 
circumstances,  and  In  exercise  of  power  to 
subject  realty  by  means  of  suit  in  equity, 
have  invalid  tax  deed  to  land  set  aside  in 
such  suit,  or  in  independent  suit  brought 
for  that  purpose,  where  circumstances  war- 
rant its  institution  and   maintenance.     Id. 

77.  Since  deposit  of  money  in  bank 
creates  relation  of  debtor  and  creditor,  held 
that  administratrix  could  not  collect  funds 
so  deposited  by  decedent  during  his  life- 
time by  summary  proceeding  under  Code 
Civ.  Proc.  §  2707,  that  section  not  contem- 
plating collection  of  debt  by  summary  pro- 
cess. In  re  White's  Estate,  103  N.  T.  S. 
868.  Fact  that  bank  filed  no  answer  held 
immaterial.  Id.  Evidence  held  insufficient 
to  justify  finding  that  bank  had  retained 
identical  money  deposited,  even  if  such  a 
finding,  would  have  been  material.  Id. 
Plurd's  Rev.  St.  1905,  c.  3,  §§  81,  82,  author- 
izing probate  court,  on  statement  under 
oath  being  made  by  any  person  interested 
in  estate  that  any  person  has  in  his  pos- 
session, or  has  concealed  or  embezzled  prop- 
erty belonging  to  decedent,  to  require  per- 
son so  charged  to  appear  for  hearing,  and 
to  make  such  order  in  premises  as  case 
may  require,  held  broad  enough  to  include 
not  only  property  which  belonged  to  de- 
ceased at  time  of  his  death  and  has  not 
been  changed  or  altered  since,  but  also 
proceeds  or  value  of  property  which  came 
to  hands  of  person  charged  and  has  been 
altered.  Day  v.  Bullen,  226  lU.  72,  80  N.  B. 
739,  afg.  127  111.  App.  155.  Statute  held  ap- 
plicable to  case  where  executrix  claimed 
property  in  her  Individual  capacity  which 
legatee   claimed  belonged   to    estate.     Id. 

78.  Petition  of  administrator  under  Code 
Civ.     Proc.     §     2571,     alleging     that    certain 
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The  representative  may  sell  the  crops  growing  on  leasehold  premises  at  the 
time  of  decedent's  death,  or  he  may  care  for,  cultivate,  and  harvest  them,  using  all  the 
propertv  of  the  estate  upon  the  premises  for  that  purpose."^  He  may  sell  a  leasehold 
belonging  to  the  estate,  unless  exempt,  or  may  continue  the  lease,  being  responsible 
in  any- event  for  the  rents.^°  He  has  no  power  to  bind  the  estate  by  making  a  con- 
tract of  indorsement,^^  though  he  may  assign  negotiable  paper  without  indorsement.^'' 
He  cannot  apply  choses  of  action  belonging  to  the  estate  to  the  payment  of  his  indiv- 
idual debts,*^  and  one  accepting  them  as  security  for  or  in  payment  of  such  debts 
takes  with  notice  of  his  breach  of  duty.**  He  may,  however,  pledge  them  to  secure 
the  debts  of,  or  to  borrow  money  for,  the  estate,*^  in  which  case  the  pledgee  is  not 
required  to  follow  the  money  lent,  and  see  that  it  is  applied  to  the  benefit  of  the 
estate.*"  Except  where  the  rule  is  changed  by  statute,  he  may  compromise  claims  in 
favor  of  the  estate,*^  subject  to  a  personal  liability  in  case  it  is  determined  on  final 
accounting  that  he  has  not  acted  for  the  best  interests  of  the  estate.**  In  some  states 
he  may  not  compromise  claims  against  the  estate.*®  It  is  sometimes  provided  that 
he  may  procure  an  execution  on  a  judgment  recovered  by  decedent  on  motion,  and  is 
not  required  to  bring  an  action  at  law  for  that  purpose.''"  There  is  nothing  to  pre- 
vent him  from  negotiating  for  or  procuring  money  for  the  benefit  of  the  estate  be- 
yond the  border  of  the  state  in  which  his  letters  were  granted.^^  Taxes  on  realty  ac- 
cruing during  the  lifetime  of  decedent  should  be  paid  by  the  representatives  from 
the  estate  and  charged  to  principal.^^  He  is  not  bound  to  pay  inheritance  taxes 
until  the  expiration  of  the  period  allowed  him  by  law  in  which  to  settle  the  estate.®^ 

A  surviving  partner  has  a  right  to  the  possession  and  control  of  partnership 
property  superior  to  that  of  the  administrator  of  a  deceased  partner,  and  the  latter 
can  claim  only  so  much  of  it  as  remains  after  the  payment  of  the  partnership  debts."* 

(§5)  C.  Inventory  and  appraisal.^^ — At  most  the  inventory  and  appraise- 
ment are  only  prima  facie  evidence  of  value.®^  The  correction  of  the  inventory  by 
reducing  the  amount  of  decedent's  interest  in  a  mortgage  as  shown  therein  is  not  the 


named  persons  had  some  knowledge  relat- 
ing to  title  to  certain  interests  in  property 
of  estate,  and  praying  that  they  be  cited  to 
appear  and  be  examined  under  oath,  and 
required  to  bring  deeds,  books  etc.,  bearing 
on  matter,  held  fatally  defective  in  failing 
to  allege  that  any  of  said  pe.rsons  had  pos- 
session or  knowledge  of  any  deeds,  etc., 
containing  evidence  of  or  tending  to  disclose 
right,  title,  or  Interest  of  decedent  to  said 
property.  State  v.  Second  Judicial  Dist. 
Ct.,  35  Mont.   318,  S9  P.   62. 

7J),  SO.  In  re  Ring's  Estate,  132  Iowa,  216, 
109  N.  W.  710. 

81.  Packard   v.   Dunfee,    104   N.    Y.    S.    140. 

82.  Executor  taking  up  note  indorsed  to 
bank  by  testator.  Packard  v.  Dunfee,  104 
N.  T.  S.  140. 

83.  Farmers'  &  Mercliants'  Bk.  v.  San- 
ford   [Ala.]   43  So.  226. 

84.  Must  be  held  answerable  for  them. 
Farmers'  &  Merchants'  Bk.  v.  Sanford 
[Ala.]    43   So.   226. 

85.  Farmers'  &  Merchants'  Bk.  v.  San- 
ford  [Ala.]    43  So.   226. 

86.  May  enforce  security  regardless  of 
misappropriation  of  funds  provided  he  has 
no  notice  of  intention  to  misapply.  Farm- 
ers' &  Merchants'  Bk.  v.  Sanford  [x\la.]  43 
So.  226.  Fact  that  note,  to  secure  which 
notes  belonging  to  estate  were  pledged  as 
collateral  security,  was  not  executed  by 
executor  in  his  official  capacity,  held  not 
of   Itsalf    sufficient   to   inform   pledgees    that 


money  was  not  obtained  by  him  as  execu- 
tor  for   benefit   of   estate.     Id. 

87.  Code  1896,  §  138,  authorizing  him, 
by  authority  of  probate  court,  to  com- 
promise or  settle  a  doubtful  or  bad  claim, 
held  not  to  preclude  him  from  settling  with- 
out such  authority.  Loveman  v.  Birming- 
ham R.,  L.  &  P.  Co.  [Ala.]  43  So.  411.  Plea, 
held  not  demurrable  for  failure  to  allege 
that  administrator  received  reasonable 
amount  in  settlement,  and  that  settlement 
was  auhorized   by  probate  court.     Id. 

SS.  As  to  liability  for  losses  due  to  im- 
provident settlement  see  §   9A,  post. 

89.  Administrator  having  no  power  to 
settle  demand  against  estate,  held  that  set- 
tlement of  case  against  decedent  pending 
at  his  death  was  not  binding  on  party  with 
whom  it  was  made.  In  re  Hensley's  Al- 
lowance,  121  Mo.  App.   695,   97   S.  V\''.   645. 

JM).  Code  Civ.  Proc.  §  6S6.  Weldon  v. 
Rogers   [Cal.]   90  P.  1062. 

91.  Farmers'  &  Merchants'  Bk.  v.  San- 
ford   [Ala.]    43  So.  226. 

92.  Brown  v.  Brown  [N.  J.  Eq.]  65  A. 
739. 

93.  Until  expiration  of  year.  WyckofC  v. 
O'Neil  [N.  J.  Err.  &  App.]  67  A.  32,  rvg.  [N. 
J.  Eq.]  63  A.  982. 

94.  For  full  discussion  of  the  rights  of 
each  in  partnership  property  see  Partner- 
ship, 8  C.  L.  1261. 

95.  See  7  C.  L.  1416. 

06.     In  re  Silkman,  105  N.  Y.  S.  872. 
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proof  of  a  claim  against  the.  estate  so  as  to  require  compliance  with  the  formalities 
incident  to  the  proof  of  claims.^^ 

(§5)  D.  Property  alloived  widow  or  cliUdren.^^ — In  many  states  the  widow  is 
entitled  to  remain  in  possession  of  the  mansion  house  of  her  hushand  and  the  land 
thereto  attached  for  a  specified  period  after  his  death,  or  until  her  dower  is  as- 
signed.®® She  is  sometimes  given  a  third  of  the  rents  and  profits  of  the  estate  until 
her  dower  is  assigned.^  The  right  to  Cjuarantine  is  lost  by  the  widow's  election  to 
take  a  child's  part  in  lieu  of  dower.- 

The  widow  and  minor  children  are  generally  given  an  extended  estate  of  home- 
stead in  the  decedent's  land  free  from  any  liability  for  his  debts.^ 

The  widow  is  generally  given  an  allowance  for  the  support  of  herself  and  the 
minor  children  during  the  period  of  administration.*  In  some  states  where  the  value 
of  the  estate  does  not  exceed  a  specified  sum,  she  is  entitled  to  the  whole  of  it  for  that 
purpose,^  and  the  administration  comes  to  an  end  on  its  being  assigned  to  her.^  The 
procedure  to  obtain  the  allowance,'^  and  whether  it  is  to  be  regarded  as  a  debt  against 


»7.     In    re   HaUenbeck,    104   N.   T.    S.    568. 

9S.      See  7   C.  L.   1416. 

99.  Question  whether  widow  was,  in  ab- 
sence of  statute,  entitled  to  common-law 
right  of  quarantine  held  not  presented 
where  it  did  not  appear  that  mansion 
house  was  situated  on  land  in  controversy. 
Fishel   V.   Browning-    [N.    C]    58    S.    E.    759. 

1.  St.  1903,  §  2138.  Cain's  Adm'r  v.  Ken- 
tucky &  Indiana  Bridge  &  R.  Co.,  30  Ky.  L. 
R.  593,  99  S.  W.  297.  Petition  in  action  by 
widow  against  lessee  to  recover  rent  accru- 
ing after  husband's  death  held  fatally  de- 
fective in  failing  to  allege  that  dower  had 
not  been  assigned  her  after  husband's  death 
and  before  accrual  of  rent  sued  for.  East- 
wood v.   Sisk   [Ky.]    102   S.  W.  828. 

2.  Mere  passive  enjoyment  of  quaran- 
tine rights  conferred  by  Rev.  St.  1899,  §§ 
251,  2954,  does  not,  ho\^sover,  operate  to  fix 
her  status  as  common-law  doweress  and 
defeat  her  right  to  elect  to  take  child's 
part.     Keeney  v.  McVoy  [Mo.]  103  S.  "W.  946. 

3.  See  Homesteads.  8  C.  L.  93,  for  full 
discussion  of  this  subject.  Homestead  goes 
to  widoTV,  and  she  is  entitled  to  use  and 
occupy  it  for  at  least  one  year.  Code,  § 
2985.  In  re  Ring's  Estate,  132  Iowa,  216, 
109  N.  "W.  710.  Under  Rev.  Code  1870,  art. 
3252,  homestead  claim  of  widow  and  minor 
children  left  in  necessitous  circumstances 
is  superior  to  expenses  of  last  illness. 
Succession  of  Campbell,  115  La.  1035,  40  So. 
449. 

4.  Widow  residing  in  state  at  time  of 
husband's  death  held  entitled  to  have  year's 
provision  set  off  to  her  out  of  debt  due 
husband  in  said  state,  though  husband,  at 
time  of  his  death,  resided  in  another  state. 
Revisal  1905,  §§  3091,  3098.  Jones  v.  Layne, 
144  N.  C.  600,  57  S.  E.  372.  Statute  direct- 
ing setting  apart  of  certain  property  to 
widow  "or  infant  child  or  children,"  or 
money  allowance  in  lieu  thereof  for  sup- 
port of  widow  and  each  infant  child  living 
with  her,  held  to  refer  to  Infant  child  or 
children  of  intestate,  and  not  to  include  in- 
fant children  of  wife  by  former  marriage, 
though  they  were  members  of  decedent's 
family  during  his  lifetime.  Howland's 
Adm'r  v.  Harr,  30  Kj-.  L.  R.  53,  97  S.  W.  358. 
Title  to  land  set  apart  to  widow  as  year's 
support  vests  in  her,  and  upon  her  death 
descends    to    heirs.     Civ.    Code    1895,    §    3468. 


Moore  v.  Moore,  126  Ga.  735,  55  S.  E.  950. 
If  homestead  property,  homestead  is  ex- 
tinguished. Id.  "When  plaintifE  based  claim 
for  recovery  of  land  upon  fact  that  an- 
cestor died  in  possession  of  it,  proof  that 
it  was  set  apart  as  year's  support  to  an- 
cestor's w^idow,  and  that  plaintiff  "was  not 
her  heir,  held  to  require  finding  for  de- 
fendant. Id.  Though  title  to  lands  set 
apart  as  year's  support  to  widow  and  minor 
child  vests  in  them  jointly,  -widow  may 
sell  and  convey  land  in  fee  simple  for  pur- 
pose of  deriving  from  proceeds  support  for 
herself  and  child.  Bridges  v.  Barbree,  127 
Ga.  679,  56  S.  E.  1025.  If  child  becomes  of 
age,  marries,  and  removes  from  land,  widow 
may  sell  and  convey  the  same  for  her  own 
support  and  maintenance  (Id.),  and  her 
right  to  do  so  is  not  affected  by  the  fact 
that  she  marries  again  (Id.).  No  pre- 
sumption that  she  intends  to  use  proceeds 
for  improper  or  illegal  purpose  in  absence 
of  allegation  to  that  effect.  Id.  Cliild,  in 
such  case,  has  no  right  to  demand,  as 
tenant  in  common  -with  -widow,  a  partition 
of  said  land.  Id.  Postnuptial  agreement 
held  not  to  bar  right  to  allowance  pro- 
vided for  by  Comp.  Laws  1897,  §  8940. 
Bliss  V.  Montague  [Mich.]  14  Det.  Leg.  N. 
373,  112  N.  W.  911. 

5.  Where  does  not  exceed  $1,500.  Code 
Civ.  Proc.  §  1469,  Wills  v.  Booth  [Cal. 
App.]  91  P.  759.  Under  Civ.  Code  1895,  § 
3465,  where,  on  just  appraisal,  appraisers 
And  that  estate  does  not  exceed  S500  in 
value,  it  is  their  duty  to  set  aparc  whole  of  it 
for  year's  support.  Moore  v.  Moore,  126 
Ga.   735.   55   S.  E.   950. 

C.  Under  Code  Civ.  Proc.  §  1469,  provid- 
ing that,  in  such  case,  there  shall  be  no 
further  proceedings  in  the  administration, 
notice  to  creditors  cannot  thereafter  be 
given,  nor  can  claims  of  creditors  be  filed, 
allowed,  or  otherwise  acted  upon,  nor  an 
action  on  a  claim  be  maintained  against  re- 
presentative. Wills  V.  Booth  [Cal,  App.] 
91  P.  759. 

7.  T^'idow's  right  to  allowance  held  not 
to  authorize  her  to  recover  possession  of 
any  part  of  personalty  from  heirs  as  against 
administrator,  since  all  her  rights  could  be 
worked  out  through  orderly  administration 
of  estate  and  were  not  dependent  on  pos- 
session.    Lambert    v.    Tucker    [Ark.]    104    S. 
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the  estate,®  depends  on  the  statutes  of  the  various  states.  Where  the  widow  is  entitled 
to  both  her  homestead  and  her  award,  her  representatives  may,  at  her  death,  enforce 
a  sale  of  the  former  to  pay  an  unpaid  balance  due  on  the  latter  regardless  of  the 
lapse  of  time.® 

The  widow,  or  widow  and  minor  children,  are  often  given  the  wearing  apparel  of 
her  deceased  husband,^"  the  household  furniture,"  and  certain  other  enumerated 
articles  of  personalty  not  to  exceed  a  specified  value.^^  In  some  states  the  same 
property  is  given  the  husband  out  of  the  estate  of  his  deceased  wife.^^  The  widow  is 
sometimes  entitled  to  an  allowance  for  mourning  apparel  ^*  and  sustenance."     In 


W.  131.  Notice  by  publication  not  neces- 
sary under  Code  Civ.  Proc.  §§  1633,  1635, 
1638.  Wills  V.  Booth  [Cal.  App.]  91  P.  759. 
Motion  for  new  trial  held  not  proper  pro- 
cedure after  court  had  made  order  setting 
apart  homestead  and  exempt  property  to 
widow  and  making  her  family  allowance 
under  Code  Civ.  Proc.  §§  14C5,  1466,  it  being 
duty  of  court  to  make  such  orders  ex  parte 
and  without  petition.  Shipman  v.  Unangst, 
150  Cal.  425,  88  P.  1090.  In  case  land  Is 
set  apart  as  year's  support,  description 
thereof  in  judgment  must  be  such  as  to 
render  it  capable  of  identification.  Mc- 
Swain  v,  Ricketson  [Ga.]  58  S.  E.  655.  De- 
scription held  so  vague  and  indefinite  that 
judgment  was  void  so  far  as  land  was  con- 
cerned, return  of  appraisers  not  purporting 
to  set  apart  entire  estate.  Id.  Heirs  held 
not  estopped  to  assert  title,  it  not  appear- 
ing that  they  had  derived  any  benefit  from 
widow's  dealings  with  property.  Id.  Find- 
ing or  return  of  appraisers  is  prima  facie 
correct  unless  it  shows  on  its  face  that  they 
acted  in  reckless  disregard  of  their  duty. 
Moore  v.  Moore,  126  Ga.  735,  55  S.  E.  950. 
Mere  fact  that  return  showed  that  they 
acted  upon  information  derived  from 
widow  held  not  to  invalidate  it,  nor  to 
affect  description  of  land  described  as  all 
the  estate.  Id.  When  report  of  appraisers 
shows  that  they  appraised  whole  estate  and 
designated  whole  of  it  as  year's  support 
to  be  allowed  widow,  held  that  failure  to 
minutely  describe  property  did  not  render 
proceeding  void.  Id.  Widow  need  do  noth- 
ing in  way  of  claiming  her  award  until 
appraisement  has  been  made  out  and  re- 
turned to  county  court,  and  representative 
notifies  her  of  such  appraisement.  Critten- 
den v.  Finlay,  123  111.  App.  523.  Where,  as 
soon  as  appraisement  had  been  made,  widow 
made  selection  of  property  at  appraised 
value  and  elected  to  take  unpaid  portion  of 
award  in  cash,  held  that  she  was  not  guilty 
of  laches.  Id.  Objections  to  application  for 
allowance  held  too  late  when  filed  after  or- 
dinary had  passed  order,  at  first  term  of 
court  and  after  regular  application,  notice 
to  administrator,  citation,  and  publication, 
that  return  of  appraisers  should  be  re- 
corded. Civ.  Code  1895,  §  3467.  Foster  v. 
Turnbull,  126  Ga.  654,  55  vS.  E.  925.  Objec- 
tions may  be  made  at  or  before  first  term, 
but  matter  stands  for  final  disposition  at 
said  term,  and,  if  objections  are  not  made 
until  said  term,  should  be  made  before  final 
action  is  taken  on  application.  Id.  Held 
no  abuse  of  discretion  in  refusing  to  open 
Judgment  to  permit  filing  of  objections.  Id. 
8.  Allowance  In  favor  of  widow  which 
she  elected  to  take  in  money  held  judgment 
In    her    favor   as    claim    of   seventh    class    in 


same  sense  in  which  allowance  of  other 
claims  of  that  class  were  judgments  against 
estate.  Miller  v.  Hammond,  126  111.  App. 
267.  Allegation  that  there  was  no  exist- 
ing indebtedness,  or  that  debts  had  been 
fully  paid,  held  not  equivalent  of  an  aver- 
ment that  allowance  had  been  paid,  or  that 
estate  had  been  released  from  its  payment, 
it  not  being  a  debt  against  estate.  Mer- 
chants' Nat.  Bk.  V.  McClellan  [Ind.  App.]  80 
N.   E.   854. 

9.  Balance  of  her  award  which  she 
elected  to  take  in  money,  where  she  occu- 
pies homestead  until  her  death.  Miller  v. 
Hammond,   126   111.  App.   267. 

10.  Watch  and  ring  worn  by  decedent 
held  wearing  apparel  within  Code  1896, 
§  2072.     Phillips  v.  Phillips  [Ala.]   44  So.  391. 

11.  Silver  card  receiver  used  on  hat  rack 
and  piano  and  piano  stool  held  "household 
furniture  necessary  for  the  use  and  com- 
fort of  the  family"  within  meaning  of  Code 
1896,  §  2072.  Phillips  v.  Phillips  [Ala.]  44 
So.  391.  Where  household  furniture  to  be 
set  off  to  widow  under  Code  Civ.  Proc. 
§  2713,  subd.  4,  did  not  equal  $150  In  value, 
held  that  difference  could  not  be  made  up 
in  cows  and  property  of  that  class.  In  re 
Griffin's  Estate,  118  App.  Div.  515,  103  N.  T. 
S.   345. 

12.  Under  Rev.  St.  1898,  §  2829,  widow 
and  minor  children  held  to  have  absolute 
right  to  have  exempt  personalty  set  off  to 
them.  In  re  Syndergaard's  Estate,  31  Utah, 
490,  88  P.  616.  Said  section  held  not  in  con- 
flict with,  and  not  repealed  by,  Sess.  Laws 
1903,  p.  51,  c.  57,  amending  §  3847,  relating 
to  family  support,  etc.  Property  owned 
jointly  by  decedent  and  another  cannot  be 
set  off  to  widow  as  exempt.  In  re  Hallen- 
beck,   104  N.  Y.  S.  568. 

13.  Rev.  St.  1899,  §  111,  providing  that, 
if  wife  dies  intestate  owning  personalty  in 
her  own  name,  husband,  "in  addition  to 
curtesy,"  shall  be  allowed  to  keep  all  ar- 
ticles and  property  to  which  widow  would 
have  been  entitled  on  his  death,  intestate 
held  to  entitle  him  to  such  articles  regard- 
less of  whether  he  is  entitled  to  curtesy  In 
her  realty  or  not.  Ferguson's  Estate  v. 
Gentry  [Mo.]  104  S.  W.  108.  Estate  of  de- 
ceased husband  held  properly  allowed  $150 
in  lieu  of  exemptions,  and  said  sum  charged 
against  estate  of  wife  who  predeceased  him. 
Code  Civ.  Proc.  §§  2713,  2724.  In  re  Pearce's 
Estate,  53  Misc.   215,   104  N.  Y.  S.  469. 

14.  Payment  of  $200  to  widow  held 
proper.  In  re  Weaver's  Estate,  53  Misc.  244, 
104  N.  Y.  S.   475. 

15.  Payment  of  $200  held  proper.  In  re 
Weaver's  Estate,  53  Misc.  244,  104  N.  Y.  S. 
475. 
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some  states  all  exemptions  allowed  to  the  husband  as  head  of  the  family  are,  on  his 
death,  set  apart  to  the  widow  as  her  property.^®  Whether  deficiencies  in  the  value  of 
exemptions  may  be  made  up  by  a  cash  allowance  in  lieu  thereof/^  and  whether  the 
widow's  rights  are  superior  to  those  of  creditors/^  depends  on  the  statutes  of  the 
various  states. 

(§5)  E.  Management,  custody,  and  control  of  estate.^^ — It  is  the  duty  of  the 
representative  to  insure  the  property,  and  he  is  responsible  for  losses  resulting  from 
his  failure  to  do  so.^°  The  fact  that  the  owner  of  property  sought  to  be  sold  for 
taxes  is  dead  and  his  succession  is  under  administration  does  not  preclude  the  tax 
collector  from  proceeding  with  the  sale.^^  In  Georgia,  during  the  pendency  of  the 
administration  proceedings,  an  independent  executrix  who  is  a  married  woman  may 
receive  assets  of  the  estate  and  execute  all  instruments  necessary  thereto  without  ref- 
erence to  her  husband,^-  The  management  and  disposal  of  property  under  testa- 
mentary trusts  is  treated  elsewhere.'^ 

Control  hy  courts.^^ — Whether  the  court  will  instruct  executors  as  to  their  duties 
under  the  will  is  largely  a  matter  of  discretion.^^  A  court  of  equity  will  not  ordi- 
narily take  the  execution  of  discretionary  powers  conferred  on  an  executor  by  the  will 
out  of  his  hands  unless  he  has  abused  it  or  refused  for  a  reasonable  time  to  execute 
it.-*  Where,  however,  he  fails  to  sell  land  as  directed  by  the  will,  the  court  may  order 
a  sale  in  a  suit  instituted  for  that  purpose.  ^^ 


IC.  Widow  held  not  to  have  waived  ex- 
emptions by  failure  to  object  to  appraise- 
ment not  setting  apart  to  her  all  the  prop- 
erty to  which  she  was  entitled.  Code,  §  4017. 
In  re  Ring's  Estate,  132  Iowa,  216,  109  N. 
W.  710. 

17.  Where  there  were  no  articles  of  na- 
ture described  in  Code  Civ.  Proc.  §  2713, 
held  that  sum  of  money  equivalent  to  their 
value  could  be  allowed  widow  in  lieu  there- 
of. In  re  Berns'  Estate,  52  Misc.  426,  103 
N.  Y.  S.  167.  Payment  to  widow  of  $150  in 
lieu  of  articles  specified  in  Code  Civ.  Proc. 
§  2713,  subd.  5,  held  proper.  In  re  Weaver's 
Estate,  53  Misc.  244,  104  N.  Y.  S.  475.  Pay- 
ment of  $300  to  widow  in  lieu  of  articles 
specified  in  Code  Civ.  Proc.  §  2713,  subds.  3, 
4,    disallcwed.     Id. 

18.  Money  set  apart  to  widow  in  lieu  of 
exemptions  provided  for  by  Code  Civ.  Proc. 
§  2713,  is  liable  for  payment  of  undertaker's 
bill  where  there  are  not  sufficient  other 
funds  available  for  that  purpose.  In  re 
Berns'  Estate.  52  Misc.   426,  103  N.  Y.  S.  167. 

19.  See   7  C.  L.   1419. 

20.  Fact  that  deeoased  was  unwilling  to 
liave  been  Insured  in  her  lifetime  held  not 
to  excuse  executor  for  failure  to  insure  it, 
and  he  was  not  entitled  to  credit  for  re- 
building it  after  its  destruction  by  fire.  In 
re   Ramsey's  Estate    [N.  J.   Eq.]    66  A.   410. 

21.  Property  not  in  custody  of  court  in 
such  sense  tliat  legal  sale  could  not  be 
made  otherwise  than  through  regular  ma- 
chinery of  courts  as  in  matters  of  probate 
sale.  Soniat  v.  Donovan,  118  La.  847,  43  So. 
462. 

22.  May  receive  payment  of  note  given 
for  purchase  price  of  land,  which  was  lien 
thereon,  and  had  been  transferred  to  de- 
cedent, and  release  lien  without  having  hus- 
band Join  therein.  Stevens  v.  Taylor  [Tex. 
Civ.  App.]  19  Tex.  Ct.  Rep.  428,  102  S.  W.  791. 
Tender  to  her  alone  would,  however,  be  un- 
authorized after  administration  had  closed, 
and  note  had  become   her  separate   property 


under  will,  and  accrued  interest  community 
property  of  herself  and  husband.  Id.  Where 
defendants  relied  on  tender  to  her,  held  that 
burden  was  on  them  to  show  affirmatively 
existence  of  all  facts  necessary  to  her  qual- 
ification and  right  to  receive  money  and 
execute  releases  alone,  failure  in  that  re- 
gard being  failure  to  sustain  tender.     Id. 

23.  See  Trusts,   8   C.   L.   2169. 

24.  See  7  C.  L.  1419. 

25.  See,  also,  Wills,  8  C.  L.  2305.  Will 
not,  in  advance,  advise  executors  how  they 
should  exercise  discretionary  power  to  com- 
promise, compound,  and  discharge  debts  due 
estate,  but  they  must,  at  their  own  peril, 
use  their  own  judgment  in  matter  and  court 
will  approve  or  disapprove  conduct  after 
they  liave  acted,  test  being  whether  action 
was  for  best  interest  of  estate.  Brown  v. 
Brown    [N.  J.]    65  A.  739. 

2f!.  Where  will  gave  executors  discre- 
tionary power  to  partition  land,  and  no  de- 
mand was  made  on  them  for  partition,  held 
that  court  would  not  decree  partition 
shortly  after  probate  of  will  at  instance  of 
a  devisee  to  whom  executors  had  conveyed 
her  interest  by  deed  of  partition,  no  abuse 
of  discretion  having  been  shown.  Fischer 
V.  Butz,  224  111.  379,  79  N.  E.  659.  Claim  of 
certain  woman  that  she  was  decedent's  com- 
mon-law wife,  alleged  to  be  cloud  on  title, 
held  not  sufficient  ground  for  decreeing  par- 
tition, she  having  made  no  move  to  estab- 
lish such  claim,  and  executors  and  heirs  be- 
ing in  possession  of  abundant  evidence  that 
she  was  not,  in  fact,  married  to  decedent. 
Id.  Partition  in  equity  held  not  rendered 
necessary  because  it  could  not  be  deter- 
mined when  bill  was  filed  whether  person- 
alty would  be  sufficient  to  pay  debts,  it  not 
appearing  that  any  emergency  existed  re- 
quiring partition  before  expiration  of  time 
allowed  by  law  for  determination  of  that 
question   in   probate   court.     Id. 

27.  Mitchell  v.  Carrollton  Nat.  Bk..  29 
Ky.   L.   R.   1228,   97   S.   W.   45. 


11T8 


ESTATES  OF  DECEDENTS  S  5E. 


9  Cur.  Law. 


Contracts  for  the  sale  or  conveyance  of  land  by  or  to  decedentr^-^-By  statute 
in  some  states  the  court  may  direct  specific  performance  of  a  decedent's  contract  to 
convey  realty.-^ 

Right  to  sell  realty. ^° — An  executor's  authority  to  sell  or  otherwise  dispose  of 
realty  is  limited  to  that  conferred  on  him  by  the  will,^^  and  to  the  right  to  sell  it 
under  an  order  of  court  for  the  payment  of  debts,^^  or  for  division  among  those  en- 
titled thereto.^'  Persons  dealing  with  him  are  charged  with  notice  of  limitations 
on  his  authority  in  this  regard.^*  One  purchasing  land  sold  by  an  executor  under  a 
power  of  sale  cannot,  after  the  execution  of  the  deed  and  a  payment  of  a  part  of  the 
purchase  price,  maintain  a  bill  to  construe  the  will  for  the  purpose  of  having  his 
right  to  sell  determined.^^  "VMiere  a  power  is  conferred  on  several  executors,  all  who 
qualify  must  unite  in  making  the  sale.'^^  Heirs  or  beneficiaries  accepting  the  pro- 
ceeds of  or  any  benefits  arising  from  a  sale  cannot  ordinarily  question  its  validity.^^ 


28.  See  7  C.  L.  1420. 

29.  Administrator's  deed  held,  under 
Sayles'  Rev.  Civ.  St.,  art.  2153,  prima  facie 
evidence  that  all  requirements  of  law  had 
been  complied  with  in  obtaining  same,  and 
of  title  in  grantee,  so  that  It  was  properly 
admitted  in  evidence  without  additional 
proof.  Hughes  v.  Wright  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.  122,  97  S.  W.  525.  Bal.  Ann. 
Codes  &  St.  5  63S1,  held  not  impliedly  re- 
pealed by  Id.,  §  4640,  enacted  later,  provid- 
ing that  title  to  realty  shall  vest  in  heirs 
immediately  on  death  of  ancestor,  subject  to 
decedent's  debts,  etc.  Griggs  Land  Co.  v. 
Smith-  [Wash.]    89  P.   477. 

30.  See  7  C.  L.  1420. 

31.  Where  will  directed  sale  of  land,  held 
that  executor  had  no  authority  to  turn  it 
over  to  corporation  organized  by  him  to 
manage  it,  and  persons  entitled  to  proceeds 
of  sale  were  not  required  to  accept  stock 
in  said  corporation  in  lieu  thereof.  Mitchell 
V.  CarroUton  Nat.  Bk.,  29  Ky.  L.  R.  1228,  97 
S.  W.  45.  Power  of  sale  held  not  to  author- 
ize executrix  to  partition  property  owned 
by  testator  and  another  as  tenants  in  com- 
mon. Sengens  v.  Fennell,  54  Misc.  133,  103 
N.  Y.  S.  510.  Executors  held  to  have  no  au- 
thority to  exchange  realty  received  on  fore- 
closure of  mortgage  for  other  realty,  so  that 
they  were  personally  responsible  to  account 
for  its  value  at  time  of  conveyance  unless 
persons  entitled  to  share  in  that  portion  of 
estate  consented  to  transaction  or  in  effect 
ratified  it.  Hine  v.  Hine,  118  App.  Div.  585, 
103  N.  Y.  S.  535.  Assignment  by  plaintiff  of 
his  share,  if  any,  in  surplus  arising  on  mort- 
gage foreclosure  sale  of  property  acquired 
held  ratification  of  exchange.  Id.  Execu- 
tors having  naked  power  of  sale  held  not  to 
have  power  to  ratify  or  revive  void  option 
contract  to  purchase  after  same  had  ex- 
pired by  its  terms,  where,  in  meantime, 
devisees  had  elected  to  take  land  without 
conversion  and  had  entered  into  contract  to 
sell  It  to  third  persons.  Trogden  v.  Wil- 
liams, 144  N.  C.  192,  56  S.  E.  865.  Power 
to  sell  held  not  to  Include  power  to  execute 
option    for   ninety    days.     Id. 

32.  See  §  7.  post. 

83.  See   §   12,  post. 

84.  All  persons  dealing  with  corporation, 
organized  by  executor  to  take  over  farm 
belonging  to  estate  which  will  directed 
should  be  sold,  and  taking  stock  of  said  cor- 
poration issued  for  said  land,  held  charged 
with  notice  of  executor's  powers  under  will 


whicli  was  recorded,  so  that  none  of  them 
could  claim  to  be  innocent  purchaser.  Mitch- 
ell V.  CarroUton  Nat.  Bk.,  29  Ky.  L.  R.  1228, 
97   S.  W.   45. 

35.  Trustee  to  ■n^hom  will  gave  power  of 
sale  and  legatees  for  whose  benefit  land  %\'ns 
to  be  sold  lield  not  proper  parties  to  suit  by 
purchaser  to  determine  validity  of  sale  by 
executrix,  and  for  proper  relief  in  premises, 
so  that  their  joinder  did  not  authorize 
maintenance  of  suit  as  one  to  construe  will. 
Clark  V.  Carter,  200  Mo.  515,  98  S.  W.  594. 
If  purchaser  failed  to  acquire  any  title  be- 
cause of  want  of  power  in  executrix  to  con- 
vey and  was  seeking  to  recover  purchase 
money  paid  and  to  have  note  and  deed  of 
trust  given  to  secure  balance,  held  that  his 
remedy,  if  an3%  was  against  estate  of  de- 
ceased executrix,  and  trustees  in  deed  of 
trust  on  ground  of  mistake  and  want  of 
consideration.  Id.  Bill  held  not  to  state 
cause  of  action  for  cancellation  of  note  and 
deed  of  trust  and  recovery  of  purchase 
money  paid.  Id.  Bill  held  not  to  state 
cause  of  action  on  theory  that  plaintiff  had 
right  to  have  judgment  as  to  proper  party 
to  whom  balance  of  purchase  money  should 
be  paid,  since  payment  could  only  be  made 
to  representative  of  deceased  executrix.     Id. 

36.  Where  two  executors  qualify,  both 
must  join  in  deed  made  under  power  au- 
thorizing executors  to  sell  land  at  private 
sale.  Civ.  Code  1895,  §  3317.  Board  of  Edu- 
cation of  Glynn  County  v.  Day  [Ga.]  57  S.  E. 
359.  Fact  that  one  executor  moved  to  an- 
other county  and  ceased  to  actively  parti- 
cipate in  administration  held  not  to  change 
rule  where  he  had  neither  resigned  nor 
been  removed.  Id.  Botli  must  join  in  con- 
veyance, and  hence  cliange  in  terms  of  op- 
tion to  purcliase  realty  made  by  one  execu- 
tor was  not  binding  on  other  and  was  of 
no  effect.  Trogden  v.  Williams,  144  N.  C. 
192,  56  S.  E.  865.  Other  executor  held  not 
to  have  power  to  ratify  change  after  ex- 
piration of  void  option,  where  devisees  had, 
in  meantime,  elected  to  take  land  without 
conversion,  and  had  sold  same  to  tliird  per- 
sons,   of   wliicli    executors    had    notice.     Id. 

37.  In  action  to  recover  land  sold  under 
void  order  of  probate  court,  evidence  hald 
insufficient  to  show  that  proceeds  of  sale 
were  used  for  benefit  of  estate  so  as  to 
estop  lieirs  from  questioning  it,  its  fairness 
not  having  been  impeached.  Bolen  v.  Ho- 
ven  [Ala.]  43  So.  736.  Two  executors  con- 
veyed   land    under    power    of    sale,    taking 
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The  right  of  a  representative  to  sell  or  mortgage  realty  in  a  foreign  state  has  been 
treated  in  a  previous  section.^^ 

Where  the  sale  is  made  under  order  of  court,  a  resale  may  generally  be  ordered 
in  case  the  purchaser  fails  or  refuses  to  coiiiply  with  tlie  terms  of  the  sale.^^  Only 
persons  interested  in  the  estate  havt  a  right  to  complain  of  informalities  in  the  sale 
for  the  purpose  of  having  it  set  aside.**' 

Sales  of  personalty.*^ — In  the  absence  of  an  express  statutory  provision  to  the 
contrary/^  the  representative  may  ordinarily  sell  personalty  at  private  sale  and  with- 
out an  order  of  court,*^  subject  only  to  his  liability  to  account  for  losses  due  to  his 
negligence.**  Sales  of  personalty  under  order  of  court  for  the  purpose  of  paying 
debts  and  the  expenses  of  administration  are  provided  for  in  some  states.*^  A  cred- 
itor cannot  ordinarily  maintain  an  action  to  set  aside  a  transfer  of  personalty  by  tlie 
representative  as  fraudulent,*®  though  distributees  are  sometimes  permitted  to  do 
so.*^  Whether  a  sale  of  decedent's  business  under  an  order  of  court  passes  profits 
realized  between  the  date  of  the  order  and  the  date  of  the  sale  depends  upon  the 
terms  of  the  order.*® 

§  6.     Debts   and   Uahiliiies   of   estate;   their   estahli  slim  cut   and   satisfaction. 


mortgage  to  secure  part  of  purchase  price. 
One  of  said  executors  bid  in  land  at  fore- 
closure sale  as  it  was  conveyed  to  him. 
Later  he  alone  conveyed  it  to  third  person. 
His  returns  showed  cash  receipt  as  final 
payment  from  original  purchaser.  Held  that, 
in  litigation  between  grantee  of  third  per- 
son and  widow  in  regard  to  land,  it  was  er- 
ror to  exclude  deed,  and  evidence  that  ex- 
ecutor bid  in  land  under  agreement  with 
mortgagor  that  he  should  do  so  and  allow 
mortgagor  reasonable  time  in  which  to  re- 
deem, and  that  such  agreement  was  carried 
out,  and  redemption  was  made,  and  convey- 
ance to  third  person  was  in  consummation 
thereof.  Board  of  Education  of  Glen  County 
V.  Day  [Ga.]  57  S.  E.  359.  Devisees  could 
not,  after  redemption  and  conveyance,  with 
knowledge  of  facts,  claim  proceeds  of  con- 
tract and  also  land  itself  on  ground  that 
executor  had  no  authority  to  make  agree- 
ment. Id.  Suit  by  devisee  against  executor 
to  recover  proceeds  of  unauthorized  con- 
veyance would  amount  to  election  to  con- 
firm and  ratify  it,  if  begun  with  knowledge 
or  notice  of  facts.  Id. 
3S.     See   §   4A,  ante. 

39.  Code  Civ.  Proc.  §  1554.  Ordering  re- 
sale for  failure  of  purchaser  to  pay  pur- 
chase price  on  tender  of  deed  held  not  an 
abuse  of  discretion.  In  re  Long's  Estate 
[Cal.  App.]    91   P.   169. 

40.  Hamilton  v.  Cargile,  127  Ga.  762,  56 
S.  E.   1022. 

41.  See   7   C.   L.    1421. 

42.  St.  1903,  §  4707,  prohibiting  executors 
or  administrators  from  selling  "any  divi- 
dend paying  stocks"  owned  by  decedent  at 
time  of  his  death  until  so  ordered  by  court 
of  equity,  held  to  refer  only  to  stocks  actu- 
ally earning  dividends,  and  not  to  those 
upon  which  dividends  may  be  paid.  Chap- 
pell  V.  Chappell,  30  Ky.  L.  R.  935,  99  S.  W. 
959. 

43.  Provided  he  acts  in  good  faith  and 
exercises  such  degree  of  care  and  diligence 
as  reasonably  prudent  man  "would  have  ex- 
ercised under  like  circumstances.  Christy 
V.  Christy.  125  111.  App.  442,  afd.  on  other 
grounds,  226  111.  547.  SO  N.  E.  242.  Corpo- 
rate stock  being  personalty,  held  that  admin- 
istrator   had    authority    to    sell    nondividend 


paying  stock  without  order  of  court,  par- 
ticularly in  view  of  St.  1903,  §  4707,  pro- 
hibiting sale  of  dividend  paying  stock  own-d 
by  decedent  at  time  of  his  death  without 
order  of  court  of  equity.  Chappell  v.  Chap- 
pell, 30  Ky.  L.  R.  935,  99  S.  W.  959.  Code, 
§  1412,  permitting  representatives  to  apply 
to  clerk  for  order  to  sell  insolvent  evidences 
of  debt  and  providing  for  sale  at  public 
auction,  held  directory  only,  and  not  to  de- 
istrator  had  authority  to  sell  nondividend 
prive  administrator  of  common-law  author- 
it:--  to  sell  at  private  sale  at  his  own  risk. 
Odell  V.  House,  144  N.  C.   647,  57  S.  E.  395. 

44.  See   §   9A,  ante. 

45.  Administrator  obtained  order  of  court 
for  sale  of  all  property,  including  realty 
and  personalty,  on  petition  praying  for  dis- 
tribution of  proceeds  among  heirs  after  pay- 
ing debts  and  costs.  Expenses  'of  admin- 
istration were  due  and  demandable,  and 
there  were  no  funds  wherewith  to  pay  them. 
Major  heirs  had  not  accepted  succession  un- 
conditionally, nor  offered  to  pay  said  ex- 
penses. Movables  alone  were  sold.  Held 
that  sale  of  movables  was  not  a  nullity, 
though  administrator  had  no  authority  to 
have  property  sold  to  effect  a  partition 
without  following  formalities  required  by 
law,  since  he  did  have  a  right  to  apply  for 
and  have  movables  sold  to  pay  expenses  of 
last  illness  and  legal  expenses  of  opening 
succession.  Succession  of  Trahan,  118  La. 
762,   43   So.   400. 

46.  Authority  to  do  so  not  conferred  by 
Laws  1S97,  c.  417.  Magoun  v.  Quigley,  115 
App.   Div.    226,   100   N.  T.   S.   1037. 

47.  Petition  in  suit  by  distributees  to  set 
aside  sale  of  corporate  stock  by  adminis- 
trator for  fraud  must  allege  the  facts  con- 
stituting the  fraud.  Chappell  v.  Chappell, 
30  Ky.  L.  R.  935,  99  S.  W.  959.  Evidence 
held  insufficient  to  show  fraud  on  part  of 
purchaser.     Id. 

48.  Administrator  held  properly  required 
to  account  for  profits  of  decedent's  business 
from  date  he  was  authorized  to  sell  it  until 
date  of  sale,  he  having  carried  it  on  in 
meantime,  sale  not  passing  such  profits 
since  he  was  not  authorized  to  sell  them. 
Roberts  v.  Weimer,  227  111.   138,   81  N.   E.   40. 
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A.  Claims  provable  *^  embrace  the  personal  obligations  ^°  of  the  decedent  growing 
out  of  valid  contracts,  express"  or  implied,"  which  are  not  extinguished  by  his 
death,  and  torts  which  survive."  They  must  subsist  in  law  and  be  enforceable 
against  a  plea  of  limitations,^*  or  of  the  statute  of  frauds,"  or  other  like  defense." 

Funeral  expenses^''  are  presumed  to  have  been  incurred  on  the  credit  of  the 
estate  of  the  deceased.^^  One  paying  them  may  recover  them  back  from  the  estate 
provided  the  amount  so  paid  is  reasonable.^^  Payment  by  the  estate  to  the  undertaker 
of  an  amount  deemed  reasonable  by  the  probate  court  does  not  affect  his  right  to  re- 
cover the  difference  between  the  amount  so  paid  and  a  sum  which  a  third  person  ex- 
pressly agreed  to  pay  him  for  his  services.®" 

(§  6)  B.  Exhibition,  establishment,  allowance,  and  enforcement  of  claims. 
Jurisdiction.^'^ — The  jurisdiction  of  the  various  courts  to  pass  on  and  allow  claims 
has  been  discussed  in  a  previous  section.®^ 

Occasion  and  necessity  of  proving  claims^ — In  most  states  all  claims  must  be 
presented  to  and  allowed  by  the  probate  court  or  the  representative  before  they  can 
be  paid  or  enforced.^*  This  rule  does  not,  however,  ordinarily  apply  to  claims  on 
which  suit  is  pending  at  decedent's  death  where  the  action  is  subsequently  revived 
against  his  representative."^  As  a  general  rule  mortgages  and  other  liens  on  land 
may  be  foreclosed  without  presenting  claims  for  the  debts  secured  thereby,  an  excep- 
tion being  sometimes  made  in  the  case  of  liens  on  the  homestead.®^  Provision  is  gen- 
erally made  for  the  presentation  and  allowance  of  contingent  claims,  and  for  the 
retention  of  sufficient  funds  to  pay  them  when  they  become  due.®'     In  some  states 


49.  See  7  C.  L..  1422.  / 

50.  Party  wall  agreement  held  not  per- 
soTial  obligation  of  decedent,  but  covenant 
running  with  land,  so  that  obligation  to  pay 
half  cost  of  wall  when  used  was  not  debt 
due  from  decedent's  estate  but  liability  of 
owner  of  land  when  wall  was  used.  Fergu- 
son V.  Worrall  [Ky.]  101  S.  W.  966.  Con- 
tract by  testatrix  to  pay  plaintiff's  assignor 
for  obtaining  reduction  of  assessments  on 
certain  lots  held  personal  one  so  that,  on 
her  death,  claim  upon  it  became  one  against 
her  executors,  and  not  against  her  heirs  or 
devisees.  United  States  Title  Guaranty  & 
Indemnity  Co.  v.  Marks,  116  App.  Div.  341, 
101  N.  Y.  S.  483. 

51.  See  Contracts,   9  C.  L..   654. 

52.  See   Implied  Contracts,   8   C.   L.   155. 

53.  See  Abatement  and  Revival,  9  C.  L.  1. 

54.  See  Limitation  of  Actions,  8  C.  L.  768. 

55.  See  Frauds,  Statute  of,  7  C.  L.   1826. 

56.  See  Duress,  9  C.  L.  1016;  Fraud  and 
Undue  Influence,  7  C.  L.  1813,  and  like  topics. 

57.  For  allowance  to  administer  on  ac- 
counting see   §   9D,  anta 

5S.  Evidence  held  not  to  overcome  pre- 
sumption so  far  as  defendant  was  con- 
cerned. Rice  v.  New  York  Cent.,  etc.,  R. 
Co.   [Mass.]   81  N.  E.  285. 

."U.  Alay  recover  on  Implied  contract 
based  on  duty  of  representative  to  provide 
funeral  out  of  assets  of  estate.  Water  v. 
Register  [S.  C]  56  S.  E.  849.  In  action  to 
retover  funeral  expenses,  evidence  as  to 
wholesale  value  of  casket  furnished  held 
properly  excluded,  since  inquiry  should  be 
directed  to  market  value  at  retail.  Id. 
Wife  of  decedent,  or  one  acting  on  her  au- 
thority.    Golsen   v.    Golsen,    127    111.   App.    84. 

«0.  Ruggiero  v.  Tufanl,  54  Misc.  497,  104 
N.  Y.  S.  691. 

61.  See  7  C.  L.  1422. 

62.  See  §   2,  ante. 


63.  See  7  C.  L.  1422.  See,  also,  post,  this 
section,   Time  for  Presentation. 

64.  Correction  of  inventory  by  reducing 
amount  of  decedent's  interest  in  mortgage 
as  shown  therein  held  in  no  sense  proof  of 
claim  against  estate  so  as  to  require  for- 
malities incident  to  such  proof.  In  re  Hal- 
lenbeck,   104  N.  Y.  S.   568. 

65.  Under  Rev.  St  1899,  §  186,  providing 
that  all  actions  pending  against  decedent  at 
time  of  his  death  which  survive  shall  be 
considered  demands  legally  exhibited  against 
his  estate  from  time  such  action  shall  be 
revived,  held  that,  where  decedent  died 
pending  his  appeal  from  a  judgment  against 
him,  notice  to  administrator  that  said  judg- 
ment would  be  exhibited  against  estate  was 
unnecessary.  In  re  Hensley's  Allowance,  121 
Mo.  App.  695,   97  S.  W.   645. 

66.  Under  Code  Civ.  Proc.  §  1475,  claim 
secured  by  mortgage  on  homestead  must  be 
presented  for  allowance,  same  as  any  other 
claim,  and  paid  out  of  general  funds  of  es- 
tate so  far  as  they  are  available,  lien  being 
enforceable  only  for  any  deficiency  remain- 
ing after  such  payment.  Hibernia  Sav.  & 
Loan  Soc.  v.  Hinz  [Cal.  App.]  88  P.  730. 
Failure  to  present  claim  held  to  deprive 
mortgagee  of  right  to  enforce  mortgage  for 
any  part  of  claim,  or  to  sue  on  note  secured 
thereby  independent  of  mortgage,  in  view 
of  §  1500,  providing  that  no  holder  of  any 
claim  shall  maintain  any  action  thereon  un- 
less first  presented  to  representative.  Id. 
Burden  held  on  plaintlit  to  establish  claim 
that  §  1475  was  inapplicable  because  de- 
cedent left  no  family  and  therefore  home- 
stead ceased   to   exist.     Id. 

67.  Claim  based  on  contract  liability  of 
decedent  to  pay  petitioner  half  loss  in- 
curred in  certain  Joint  adventure,  to  cover 
a  part  of  which  deficiency  there  was  fixed 
liability  on  part  of  third  person,  only  amount 
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claims  are  enforced  by  direct  action  against  the  representative,  and  need  not  be 
filed  unless  the  estate  is  administered  as  insolvent.^^  Any  person  having  any  interest, 
either  legal  or  equitable,  may  make  the  required  presentation.*^^ 

Time  for  presentation;  limitations.''^ — A  claim  is  ordinarily  barred  unless  filed 
or  presented  within  the  time  fijced  by  statute  '^^  or  by  order  of  court,"  in  the  absence 
of  peculiar  circumstances  excusing  the  delay.^^  Contingent  claims  may  generally  be 
filed  within  a  specified  time  after  they  becom,e  due.^*  In  states  where  claims  are  en- 
forced by  a  direct  action  against  the  representative,  the  action  is  generally  barred 
unless  brought  within  a  specified  time  after  his  appointment.'^'    After  a  claim  is  once 


of  which  was  undetermined,  held  one  which 
"is  or  may  become  justly  due"  within  mean- 
ing of  Rev.  Laws,  c.  141,  §  13,  authorizing 
court  In  certain  cases  to  direct  representa- 
tive to  retain  sufficient  funds  to  satisfy 
claims  not  accruing  within  two  years  after 
filing  of  administration  bond.  Peabody  v. 
Allen  [Mass.]  80  N.  E.  582.  Cause  of  ac- 
tion held  not  to  have  arisen  until  settlement 
of  suit  to  enforce  liability  of  said  third  per- 
son.    Id. 

68.  Adjudication  of  Insolvency  stays 
pending  suits  unless  leave  of  court  is  ob- 
tained for  further  prosecution,  and  requires 
presentation  of  claim  to  commissioner  with- 
in prescribed  time.  Stevens  v.  King  [N.  H.] 
65  A-.  944.  "WTiere  action  was  commenced 
against  executors  under  Pub.  St.  1901,  c.  245, 
§  4,  providing  that,  if  trustee  dies  pending 
proceedings  against  him,  his  executor  may 
be  summoned  in  as  party  and  shall  be  li- 
able as  if  action  had  been  brought  against 
him  as  trustee,  and  estate  was  being  ad- 
ministered as  Insolvent,  held  that  claim 
against  principal  defendant  was  barred  un- 
der Pub.  St.  1901,  c.  193,  §  18,  where  it  was 
not  presented  to  commissioner  before  close 
of  commission.  Id.  Fact  that  plaintiff  was 
Ignorant  of  insolvency  proceedings  held  not 
to  excuse  failure  to  file,  where  it  was  not 
induced  by  bad  faith  of  executors.  Id.  Pub. 
St.  1901,  c.  191,  §  7,  authorizing  prosecution 
of  action  pending  against  representative 
when  estate  is  decreed  to  be  Insolvent  to  be 
continued  by  leave  of  court  in  which  It  is 
pending,  held  not  to  apply  to  actions  in 
which  representative  is  sued  as  trustee.     Id. 

69.  Heirs  at  law  of  creditor  may  do  so. 
Hunt  v.  Curtis   [Ala.]   44  So.  54. 

70.  See  TCI*   1424. 

71.  "Where  decedent  died  pending  his  ap- 
peal from  a  Judgment  against  him,  held 
that  It  was  duty  of  judgment  creditor  to 
have  action  revived  within  two  years  from 
date  of  letters  of  administration,  and,  where 
he  failed  to  do  so,  claim  was  barred  under 
Rev.  St.  1899,  §  185,  barring  claims  not  ex- 
hibited within  two  years.  In  re  Hensley's 
Allowance,  121  Mo.  App.  695,  97  S.  W.  645. 
Administratrix  disallowed  claim.  After  her 
death,  and  before  short  statute  of  limita- 
tions (Code  Civ.  Proc.  §  1822)  had  run,  ad- 
ministrator de  bonis  non  admitted  claim  and 
promised  to  pay  it.  Held  that  claim  was 
not  barred.  In  re  Hallenback,  104  N.  Y.  S. 
688. 

73.  Claim  which  accrues  or  becomes  ab- 
solute before  expiration  of  time  fixed.  Comp. 
St.  1903,  C.  23,  §  226.  Burling  v.  Allvord's 
Estate  [Neb.]  110  N.  W.  683.  Claim  of  ven- 
dee of  realty  against  vendor  for  false  and 
fraudulent  representations  with  respect  to 
title  held  to  have  accrued  Immediately  upon 


perpetration  of  fraud,  and  not  to  have  been 
postponed  to  such  time  as  he  sustained 
actual  loss.  Id.  Under  Rev.  St.  1898,  §  3840, 
held  that  court,  after  giving  of  required  no- 
tice, had  discretionary  power  to  extend 
time  originally  fixed  on  verified  petition 
without  hearing  evidence  in  support  there- 
of. Seidemann  v.  Karstaedt,  130  Wis.  117,  10& 
N.  "W.  942.  Evasive  answer  held  not  to 
have  wholly  destroyed  probative  force  of 
petition,  but  to  have  left  matter  for  deter- 
mination of  county  court  In  exercise  of  Its 
discretion.     Id. 

73.  "Where  a  creditor  requested  an  at- 
torney to  represent  his  claim,  and  attorney 
promptly  notified  him  that  he  could  not  act 
as  he  was  employed  by  administrator,  held 
that  creditor  was  not  excused  from  pre- 
senting claim  on  ground  that  attorney  was 
derelict  in  advising  him  of  his  rights.  Mel- 
kle  V.  Cloquet  ["U^ash.]  87  P.  841.  Admin- 
istrator held  not  to  have  misled  claimant 
or  to  have  been  guilty  of  any  act  whereby 
he  was  Induced  not  to  file  his  claim  in  time. 
Id.  Fact  that  claimant  did  not  discover 
fraud  on  which  his  claim  was  based  until 
after  expiration  of  time  fixed  for  filing 
claims  held  not  to  extend  time  for  filing, 
statute  of  nonclaim  making  no  exception  la 
favor  of  such  cases.  Burling  v.  Allvord's 
Estate   [Neb.]   110  N.  W.  6S3. 

74.  Contract  of  guaranty  held  contingent 
one  so  that  Rev.  St.  1S99,  §  1S5,  barring  de- 
mands not  presented  within  two  years  after 
publication  of  notice  of  letters,  did  not  be- 
gin to  run  against  claim  thereon  until  lia- 
bility became  fixed.  Binz  v.  Hyatt,  200  Mo. 
299,  98  S.  W.  637. 

75.  Claim  Is  absolutely  extinguished  If 
not  sued  within  two  years  from  publication 
of  notice  of  appointment  of  representative. 
Kenyon  v.  Probate  Ct.  of  East  Greenwich, 
27  R.  I.  566,  65  A.  267.  Judgment  was  ren- 
dered against  administrators  of  deceased 
surety  on  a  bond  in  suit  in  equity  to  which 
they  were  parties  in  1871,  within  year  after 
his  death,  but,  owing  to  litigation  carried 
on  by  representatives,  decree  adjudging 
amount  of  estate's  liability  was  not  entered 
in  said  cause  until  1902.  Held  that  the 
court  was  not  deprived  of  jurisdiction  to 
enter  latter  decree  by  lapse  of  time,  run- 
ning of  limitations  having  necessarily  been 
suspended  to  enable  court  to  determine  lia- 
bility of  estate,  nor  by  Code  1887,  §  2920, 
providing  that  right  of  action  against  de- 
cedent's estate  accruing  after  his  death 
shall  not  continue  longer  than  five  years. 
Sipe  v.  Taylor,  106  Va.  231,  55  S.  E.  542. 
Decree  of  1902  held  conclusive  that  limita- 
tions had  not  run  against  claim  when  said 
decree  was  rendered.     Id. 
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barred  the  representative  ordinarily  has  no  power  to  renew  or  reinstate  it.^*'  The  run- 
ning of  the  general  statute  of  limitations  is  ordinarily  suspended  by  the  filing  of  the 
claim  within  the  time  fixed."  Payments  on  a  claim  by  the  representative,''^  or  a 
promise  by  him  to  pay  the  same/®  stop  the  running  of  the  general  statute  of 
limitations  as  to  him,  but  not  as  to  heirs  or  devisees. 

Notice.^° — The  representative  may  authoriiie  his  attorney  to  sign  the  notice  to 
creditors  for  him  and  in  his  behalf .^^  Notice  is  sometimes  dispensed  with  where 
there  is  no  property  applicable  to  the  payment  of  debts.^^ 

The  claim;  its  form  and  suhstance.^^ — As  a  general  rule  the  claim  filed  must 
show  the  amount  and  nature  of  the  demand  ^^  and  must  be  verified.*^ 

Contests  and  actions  on  claims.^^ — In  actions  against  the  representative  on 
claims  the  usual  rules  of  pleading  *'  and  evidence  **  aj)ply.    Where  presentation  or 


76.  See,  also.  Contests  and  Actions  on 
Claims,  post,  this  section.  Gen.  Laws  1896, 
c.  215,  §  2,  does  not  authorize  administrator 
to  waive  special  statute  of  limitations  re- 
quiring actions  on  claims  to  be  brought 
within  two  years,  and  administrator  paying 
claim  after  it  is  barred  thereby  is  not  en- 
titled to  credit  tlierefor.  Kenyon  v.  East 
Greenwich  Probate  Ct..  27  R.  I.  566.  65  A. 
267. 

77.  See,  also,  Limitation  of  Actions,  8  C. 
L.  76S.  Held  arrested  by  filing  claim,  to- 
gether with  administrator's  consent  to  its 
allowance.  DeClerque  v.  Campbell,  125  111. 
App.  357.  Claim  was  thereafter  allowed,  but 
order  of  allowance  was  subsequently  vacated. 
Claim  remained  on  docket,  but  no  order  was 
entered  specially  continuing  it  from  term  to 
term.  Held  that  county  court  was  not  de- 
prived of  jurisdiction,  nor  cause  discontin- 
ued by  absence  of  order  of  continuance  so 
as  to  again  start  running  of  limitations.     Id. 

78.  Withers'  Adm'r  v.  Witliers'  Heirs,  30 
Ky.   L.   R.    1099,   100   S.   W.   253. 

79.  Binds  only  personaltj''  in  his  hands. 
Witliers'  Adm'r  v.  Withers'  Heirs,  30  Ky.  L. 
R.  1099,  100  S.  W.  253. 

80.  See   7   C.  L.   1427. 

81.  Meikle  v.  Cloquet   [Wash.]    87  P.   841. 

82.  Unnecessary  where  decedent  leaves  no 
estate,  and  only  property  in  hands  of  ad- 
ministrator is  amount  recovered  in  action 
for  his  wrongful  death,  which  cannot  be 
taken  for  payment  of  debts.  In  re  Mc- 
Donald's Estate,  51  Misc.  318,  101  N.  Y.  S. 
275.  Where  whole  estate  does  not  exceed 
$1,500  in  value  and  is  assigned  to  widow 
for  her  support  under  Code  Civ.  Proc.  §  1469, 
administration  is  ended,  and  action  cannot 
thereafter  be  maintained  against  repre- 
sentative on  note  of  decedent,  nor  can  notice 
to  creditors  be  publislied.  Wills  v.  Booth 
[Cal.  App.]    91   P.   759. 

83.  See   7  C.  L.  1427. 

84.  Should  sufficiently  Indicate  nature 
and  amount  of  demand  to  enable  repre- 
sentative and  judge  of  probate  to  act  ad- 
visedly upon  it.  Pollitz  V.  Wickersham,  150 
Cal.  238,  88  P.  911.  It  need  not  state  facts 
with  all  preciseness  and  detail  required  in 
a  complaint,  nor  is  its  sufficiency  to  be 
tested  by  rules  applicable  to  pleadings.  Id. 
Claim  held  sufficient.  Id.  Should  give  rep- 
resentative notice  of  amount  and  nature  of 
claim  and  dates  between  which  it  accrued 
Hoskins  v.  Saunders  [Conn.]  66  A.  785 
Claim  held  sufficient.  Id.  All  that  is  re- 
quired  is  that  statement  of  claim  shall  show 


nature  of  claim  so  that  representative  may 
know  what  he  has  to  defend  against.  Claim 
based  on  services  rendered  decedent  held 
sufficient.  Christiansen  v.  McDermott's  Es- 
tate, 123  Mo.  App.  448,  100  S.  W.  63.  State- 
ment of  claim  for  services  rendered  under 
contract  lield  sufficiently  specific.  Smitla  v. 
AYilliams,   123  Mo.   App.   479,   100   S.  W.   55. 

85.  Defect  in  verification  resulting  from 
omission  of  words  "after  allowing  all  proper 
credits"  CCode  1896,  §  133)  may  be  cured  by 
amendment.  Gillespie  v.  Campbell  [Ala.] 
43  So.  28.  When  claimant  is  corporation, 
should  appear  from  affidavit  that  person 
acting  on  its  belialf  is  officer  thereof,  pre- 
sumed from  his  official  position  to  have  suf- 
ficient knowledge  of  its  affairs,  or,  if  made 
by  some  other  person,  that  his  relation  to 
company  is  such  as  is  calculated  to  place 
him  in  possession  of  requisite  information. 
Maier  Packing  Co.  v.  Frey  [Cal.  App.]  89 
P.  875.  Affidavit  inade  and  signed  by  cer- 
tain company  by  its  president  held  insuffi- 
cient under  Code  Civ.  Proc.  §  1494  for  fail- 
ure to  assign  any  reason  w^hy  it  "was  not 
made  by  claimant,  there  being  no  statement 
in  it  showing  tliat  said  comijany  was  incor- 
porated, and  court  not  being  authorized  to 
presume  that  fact.  Id.  Affidavits  held  not 
in  conformity  with  St.  1903,  §  3870,  and 
hence  to  be  insufficient.  Spradlin  v.  Stan- 
ley's Adm'r,  30  Ky.  L.  R.  928,  99  S.  W.  965. 
Under  Ky.  St.  1903,  §  3870,  if  demand  be 
other  tlian  obligation  signed  by  decedent  or 
a  judgment,  must  also  be  verified  by  per- 
son other  than  claimant,  who  must  state 
facts  showing  that  claim  is  just,  in  addition 
to  statement  tliat  he  believes  it  to  be  just 
and  correct.  Id.  Where  party  to  suit  to 
settle  estate  and  to  sell  land  to  pay  debts 
who  was  sui  juris  stood  by  and  permitted 
commissioner's  report  allowing  claims  not 
properly  verified  to  be  confirmed  and  a 
judgment  to  be  entered  without  objection, 
held  that  he  could  not  raise  objection  on 
appeal.  Id.  Rule  does  not  apply  to  in- 
fants, but  erroneous  judgment  against  them 
may,  in  such  case,  be  reversed  on  appeal 
where  their  condition  appears  in  record,  or 
error  may  be  corrected  by  court  rendering 
judgment  under  Civ.  Code  Prac.  §  51S,  when 
it   docs    not.     Id. 

8«.     See  7   C.  L.  1428. 

87.  Complaint  In  action  on  claim  for  serv- 
ices held  not  demurrable  as  failing  to  state 
for  wliat  indebtedness  was  Incurred,  or 
whether  work  was  done  for  administrator 
or  decedent,   or  that   work  was   done  during 
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filing  is  necessary,  it  must  be  alleged  ®^  and  proved. "°  In  some  states  the  representa- 
tive is  not  bound  to  plead  matter  by  -nsay  of  answer,  except  set-oti  or  counterclaim.''^ 
Kecovery  must  be  had,  if  at  all,  on  the  cause  of  action  set  up  in  the  claim  as  filed 
or  presented.^-  Ordinarily  the  representative  is  bound  to  interpose  the  defense  of 
limitations,^^  though  there  seems  to  be  some  conflict  of  authority  in  this  regard.^* 
Where  the  estate  is  settled  by  a  court  of  equity  in  a  suit  instituted  for  that  purpose, 
different  creditors  having  separate  demands  may  unite  in.  a  bill  to  subject  the  assets  of 
the  estate  to  their  payment.^^  In  such  suits  interested  persons  are  generally  given 
the  right  to  file  objections  to  claims  and  provision  is  made  for  a  hearing  thereon.''® 

Allowance  and  rejection.^' — The  rule  that  the  allowance  of  claims  by  the  pro- 
bate court  is  tantamount  to  a  judgment  applies  only  to  such  claims  as  were  debts 
against  the  decedent  himself,  and  not  to  expenses  or  disbursements  of  the  adminis- 
trator.^^   In  states  where  estates  are  settled  by  the  institution  of  a  suit  in  equity  for 


decedent's  lifetime,  or  as  failing-  to  show 
whetlier  it  was  for  account  stated  or  for 
work  and  labor.  Gillespie  v.  Campbell  [Ala.] 
43  So.  28.  Petition  lield  to  sufficiently  show 
that  all  legal  offsets,  credits,  and  payments 
had  been  allowed.  Dashiell  v.  Moody  &  Co. 
[Tex.  Civ.  App.]    97   S.  W.   848. 

88.  In  action  on  claim  for  services  ren- 
dered decedent  during  his  last  illness,  held 
error  to  admit  evidence  as  to  wliat  admin- 
istrator paid  another  person  for  similar 
services.  Gillespie  v.  Campbell  [Ala.]  43  So. 
28.  Verified  claim  first  presented  held  ad- 
missible as  admission  against  interest  in 
action  on  claim  in  different  terms  subse- 
quently filed.  Pollitz  v.  Wickersham,  1.50 
Cal.  238,  88  P.  911.  Claim  held  not  within 
rule  that  where  party  amends  a  pleading 
statements  in  superseded  pleading  cannot 
be  used  as  admissions,  it  not  being  a  plead- 
ing, and  there  being  no  provision  for  amend- 
ment of  claims.     Id. 

89.  Complaint  held  sufficient  as  against 
objection  that  it  did  not  show  that  sufficient 
claim  was  filed  in  probate  court  within  pre- 
scribed time.  Gille.spie  v.  Campbell  [Ala.] 
43  So.  28.  In  action  on  note  complaint  must 
allege  that  claim  accompanied  by  copy  of 
note  has  been  presented  to  administratrix 
in  accordance  with  reciuirements  of  Code 
Civ.  Proc.  §  1494,  and  rejected.  Wills  v. 
Booth    [Cal.   App.]    91   P.   759. 

90.  Highest  and  best  evidence  of  filing 
and  docketing  of  claim  in  probate  court  is 
docket  entries  there  made,  Gillespie  v. 
Campbell   [Ala.]    43  So.  28. 

91.  Under  Burns'  Ann.  St.  1901,  §  2479, 
held  not  necessary  for  administrator  sued 
on  note  to  file  verified  plea  of  non  est  fac- 
tum in  order  to  impose  on  plaintiff  burden 
of  proving  execution  of  note  and  of  assign- 
ments of  same.  Digan  v.  Mandel,  167  Ind. 
586,  79  N.  E.  899. 

92.  Cannot  recover  upon  any  other  cause 
of  action.  Pollitz  v.  W'ickersham,  150  Cal. 
238,  88  P.  911.  Variance  between  claim  as 
presented,  and  allegations  of  complaint, 
proofs,  and  findings  in  action  thereon,  held 
immaterial.  Id.  Where  claim  as  filed  was 
based  on  written  agreement,  held  that 
claimant  could  not  recover  on  proof  of  oral 
one.  Leonard  v.  Leonard  [Iowa]  111  N.  W. 
409.  Where  claim  as  filed  did  not  indicate 
\vhether  it  "w^as  based  on  express  or  implied 
contract,  held  that  pleading  filed  in  pro- 
ceedings   on    contest    alleging    express    con- 


tract was  properly  allowed  to  be  amended 
so  as  to  seek  recovery  on  implied  contract, 
though  more  than  year  had  elapsed  since 
filing  of  original  claim.  Sarchfteld  v.  Hayes 
[Iowa]  112  N.  W.  1100.  In  view  of  liberal 
rul^s  in  respect  to  such  matters  in  county 
courts,  and  treatment  of  filed  claim  as  com- 
plaint on  appeal  to  circuit  court,  held  not 
error  for  latter  court  to  permit  amendment 
by  adding  that  work  for  which  compensa- 
tion -was  sought  was  done  under  agreeinent 
that  it  should  be  paid  for  at  decedent's 
death,  where  original  claim,  though  indefi- 
nite, included  enough  to  suggest  that  it  was 
based  on  agreement  of  some  sort,  and  that 
riglit  thereunder  -was  not  barred  by  limita- 
cions.  Long-well  v.  Mierow,  130  Wis.  208, 
109  N.  W.  943.  Fact  that  amendment  was 
not  reduced  to  •w^riting  and  filed  held  imma- 
terial, wliere  cause  was  tried  on  theory  that 
it    had    been    made.     Id. 

93.  Special  statute  requiring  action  to  be 
brougllt.^vithin  two  years  after  appointment 
of  representative.  Kenyon  v.  East  Green- 
;wich  Probate  Ct.,  27  R.  I.  566,  65  A.  267. 
'■  94.  Wliere  claimant  against  insolvent  es- 
tate elects  to  proceed  against  representative 
by  action  at  law  or  suit  in  equity,  latter  is 
not  bound  to  Interpose  defense  of  general 
statute  of  limitations,  nor  is  statute  a  bar 
to  allowance  of  personal  claipi  of  repre- 
sentative which  is  necessarily  tried  in  or- 
phans' court.  Wheedon  v.  Nichols  [N.  J. 
Eq.]   65  A-  445. 

5)5.  To  subject  realty  and  personalty. 
Mann   v.   Brazie,    61   AY.   Va.    6r3,   57   S.   E.    43. 

98.  Where  will  gave  estate  to  one  for 
life  to  be  used  and  enjoyed  by  her  as  she 
might  desire,  with  remainder  over  of  so 
much  as  was  left  after  her  death,  held  that 
remainderman  was  not  interested  in  claims 
against  life  tenant's  estate  and  could  not 
object  to  their  allowance.  Cumberland  Uni- 
versity v.  Roberson,  30  Ky.  L.  R.  947,  99  S. 
Vf.  1152.  In  suit  to  settle  estate  and  to  sell 
land  to  pay  debts,  held  that  objection  that 
some  of  claims  were  barred  by  limitations 
must  be  made  In  circuit  court  by  written 
exceptions,  and  that  if  exceptions  were  filed 
claimants  should  be  allowed  reasonable  time 
to  take  proof.  Spradlin  v.  Stanley's  Adm'r, 
30  Ky.  L.  R.  928,  99  S.  W.  965. 

97.  See  7   C.  L.  1428. 

98.  Latter  are  not  conclusively  deter- 
mined until  final  settlement  by  administra- 
tor and  judgment   thereon   by  probate  court. 
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that  piirpope,  claims  are  generally  referred  to  commissioners  to  examine  and  pass 
upon  them.'*^ 

Evidence  and  proof. ^ — Claims  are  generally  required  to  be  established  by  very 
satisfactory  evidence.^  T^liere  the  statute  requires  the  creditor  to  purge  his  claim 
from  usury  by  his  oath  or  affidavit  before  the  same  will  be  allowed,  a  judgment  re- 
covered against  the  decedent  is  not  conclusive  as  against  that  defense.^  Cas^s  dealing 
with  the  question  as  to  when  contracts  to  pay  for  services  and  the  like  will  be  implied, 
and  the  sufficiency  of  the  evidence  to  establish  implied  *  or  express  contracts/  are 
treated  elsewhere. 

Set-off.^ — As  a  general  rule,  in  actions  by  the  representative  asserting  a  demand 
in  favor  of  the  estate,  the  defendant  may  set  off  any  demands  he  may  have  had 
against  the  decedent  at  the  time  of  his  death,  subject  to  the  usual  rules  in  regard 
to  set-off  and  counterclaim/ 

Judgments  in  actions  on  claims  and  enforcement  thereof.^ — As  a  general  rule  a 
judgment  against  the  representative  in  an  action  on  a  claim  against  the  estate 
operates  merely  to  establish  the  claim.^    The  right  to  take  land  under  an  execution 


In  re  Erickson's  Estate  [Neb.]  Ill  N.  W. 
356. 

09.  In  order  that  report  of  a  commis- 
sioner allowing  a  claim  shall  be  sustained, 
it  is  essential  that  said  claim  shall  have 
been  proven  before  him  by  competent  testi- 
mony. Brown  v.  Cresap,  61  W.  Va.  315,  56 
S.  E.  603.  Allowance  for  attorney's  fees 
disallowed  on  appeal  where  report  of  com- 
missioner did  not  specify  what  services  were 
rendered,  when  they  were  performed,  and 
that  they  were  not  paid  for,  and  there  was 
no  evidence  in  record  in  regard  to  them.  Id. 
Order  in  suit  to  settle  estate  confirming 
commissioner's  report  on  claim,  to  which 
no  exceptions  had  been  filed,  and  allowing 
claim,  held  interlocutory  merely,  and  not 
to  prevent  consideration  by  chancellor  of 
exceptions  alleging  payment  subsequently 
filed.  McClure's  Ex'r  v.  Anchor  Roller  Mills' 
Assignee,   30    Ky.   L.    R.   509,   99   S.   W.    221. 

1.     See  7   C.  L.  1430. 

a.  Claims  for  services  in  caring  for  de- 
cedent, etc.,  made  by  members  of  his  family, 
should  be  carefully  scrutinized  and  should 
be  allowed  only  on  clear  and  satisfactory 
proof  that  they  were  rendered  under  mu- 
tual understanding  or  agreement  that  they 
would  be  paid  for.  Hoskins  v.  Saunders 
[Conn.]  66  A.  785.  Evidence  held  not  to 
show  settlement  of  claim  but  to  justify  its 
allowance.  McClure's  Ex'r  v.  Anchor  Roller 
Mills'  Assignee,  30  Ky.  L.  R.  509,  99  S.  W. 
221.  Suspicious  claim  against  a  succession 
will  be  rejected  unless  supported  by  very 
strong  proof.  Richards  v.  McLain,  118  La. 
424,  43  So.  38.  Evidence  held  insufficient. 
Id.  Public  policy  requires  that  claims 
should  be  established  by  very  satisfactory 
evidence.  Stafford  v.  Brown,  104  N.  Y.  S. 
801. 

3.  Judgment  on  note  held  not  conclusive 
as  against  defense  of  usury  so  as  to  require 
administrator  to  pay  same  and  then  sue  at 
law  to  recover  back  money,  but  he  could  in- 
terpose usury  as  defense  to  claim  on  judg- 
ment in  action  to  settle  estate  consolidated 
with  suit  commenced  by  decedent  to  vacate 
Judgment.  Owsley  v.  Boles'  Adm'r,  30  Ky. 
L.    R.   1016,   99   S.   W.   1157. 

4.  See  Implied  Contracts,   8  C.  L.   155. 


5.     See  Contracts,  9  C.  L.   654. 
C.     See   7  C.  L.   1431. 

7.  Under  Burns'  Ann.  St.  1901,  §  355,  pro- 
viding that  neither  of  two  persons  entitled 
to  set-offs  shall  be  deprived  thereof  by 
death  of  other,  held  that  holder  of  claim 
against  intestate,  acquired  during  latter's 
lifetime  but  not  reduced  to  judgment  until 
after  his  death,  could  set  it  off  against  lien 
on  property  of  claimant  which  intestate's 
administrator  had  secured  by  assignment, 
pursuant  to  agreement  made  by  intestate, 
claim  being  one  which  could  have  been 
pleaded  as  set-off  if  intestate  had  acquired 
and  attempted  to  enforce  lien  in  his  life- 
time. Hatfield  v.  Mahoney,  39  Ind.  App.  499, 
79  N.  E.  408,  10S6.  Judgment  against  de- 
fendant for  debt  due  by  him  to  estate  held 
erroneous,  where  estate  was  insolvent,  and 
he  was  liable,  as  decedent's  surety,  to  third 
person  for  sum  largely  in  excess  of  amount 
of  said  debt.  Barnes  v.  Barnes'  Adm'r,  106 
Va.  319,  56  S.  E.  172.  Where  defendant 
having  claim  against  estate  filed  answer 
alleging  that  he  had  in  his  hands  for  col- 
lection notes  belonging  to  estate  in  amount 
larger  than  his  claim,  and  commissioner  re- 
ported that  he  should  retain  amount  of  his 
claim  out  of  funds  in  his  hands  when  col- 
lected, held  not  error,  after  his  death,  for 
court  to  decree  amount  of  claim  to  his  per- 
sonal representatives  on  answer  filed  for 
that  purpose,  there  being  no  proof  that  he 
collected  and  retained  amount  tliereof  in 
his  lifetime,  nor  any  contention  that  claim 
was  not  just  charge  against  estate.  Brown 
v.  Cresap,  61  W.  Va.  315,  56  S.  E.  603.  Under 
St.  1898,  §  3847,  held  that  a  defendant  plead- 
ing a  counterclaim  was  not  bound  to  plead 
affirmatively  facts  showing  that  his  demand 
was  not  affected  fatally  by  any  statute  of 
limitations,  that  being  matter  of  defense. 
Rust  v.   Fitzhugh   [Wis.I  112  N.  W.   508. 

8.  See  7   C.   L.   1432. 

9.  Limitations  do  not  run  against  such  a 
judgment  pending  administration,  and  no 
action  thereon  is  necessary  to  keep  it  alive. 
Code  Civ.  Proc  §  1504.  Shively  v.  Harris 
[Cal.  App.]  90  r.  971.  Filing  of  complaint 
In  action  of  such  judgment,  which  was 
abandoned  before  service  of  summons,   held 


9  Ciir.  L:nv. 


ESTATES  OP  DECEDEXTS  §  GD. 


1185 


on  a  judgment  rendered  against  decedent  during  his  lifetime/"  or  against  his  repre- 
sentative after  his  death/^  depends  on  the  statutes  of  the  various  states. 

(§6)  C.  Classification,  preferences,  and  ijriorities}'^ — Claims  are  generally 
classified  by  statute  and  provision  m.ade  for  their  payment  in  the  order  of  such 
classification.^^  The  preferential  right  of  the  widow  to  her  allowance  and  statutory 
exemptions  has  been  treated  in  a  previous  section." 

(§  6)  D.  Funds,  assets,  and  securities  for  iMyment}^ — Debts  secured  by  mort- 
gage should  ordinarily  be  paid  out  of  the  general  personal  assets  of  the  estate,  if 
adequate  for  that  purpose.^*^  In  some  states  claims  secured  by  a  mortgage  on  the 
homestead  must  be  presented  for  allowance  and  paid  out  of  the  general  funds  of  the 
estate  in  so  far  as  they  are  availal)le  for  that  purpose,  the  lien  being  enforceable  only 
for  any  deficiency."  As  a  general  rule  firm  creditors  are  entitled  to  priority  of  pay- 
ment out  of  partnership  assets  and  individual  creditors  out  of  individual  assets.^^ 
Creditors  of  a  business  conducted  by  the  representative,  whose  claims  accrue  after 
decedent's  death,  are,  in  equity,  entitled  to  a  preferential  right  to  payment  out  of  the 
profits  of  the  business,  if  any,  or  out  of  the  funds  and  assets  invested  therein,  where 
said  business  is  conducted  with  the  consent  of  all  interested  parties.^''  Wliere  there 
are  funds  in  two  difi'erent  states  it  is  the  duty  of  the  executor  to  so  marshal  the  assets 
as  to  reduce  the  amount  of  transfer  taxes  to  be  paid  by  the  legatees  to  the  smallest 


not  election  of  remedies  estopping  judg- 
ment creditor  from  asserting  it  against  es- 
tate.    Id. 

10.  See  §  8,  post. 

11.  Claimant  concluded  by  judgment  in 
claim  case  has  no  right  in  equity  to  enjoin 
tlie  fi.  fa.,  v/hich  is  against  an  executor 
de  bonis  testatoris  until  an  accounting  can 
he  had  with  executor  on  ground  of  alleged 
insolvency  of  estate  in  latter's  liands,  so 
as  to  fi.scertain  relative  priority  of  tlie 
judgment  lien  and  ocher  claims  with  view  of 
lessening  amount  for  which  judgment  may 
be  enforced.  Hollinshead  v.  Woodward  [Ga.] 
57  S.  E.  79.  Under  probate  act  of  1S40 
there  ■wa.s  no  authoritj''  for  sale  of  property 
of  estate  in  process  of  administration  under 
execution  issued  out  of  district  court  upon 
judgment  against  administrator  foreclos- 
ing mortgage  executed  by  decedent,  but 
judgment  should  have  been  collected 
through  probate  court.  Flack  v.  Braman 
[Tex.  Civ.  App.]  IS  Tex.  Ct.  Rep.  107,  101 
S.  W.  537.  Party  instituting  suit  for  fore- 
closure of  purchase-money  mortgage  and 
procuring  sale  held  estopped  to  question 
title  of  purchaser.  Id.  Right  of  heirs  of 
mortgagor  to  question  sale  held  barred  by 
delay  of  sixty  years.     Id. 

12.  See   7   C.   L.   1432. 

13.  Since  priority  granted  by  Code  1904, 
§  2660,  to  debts  due  as  trustee  for  persons 
under  disabilities,  as  guardian,  etc.,  is  lim- 
ited by  its  language  to  guardians  wlio  qual- 
ify in  the  state,  held  that  debt  owing  by 
decedent  as  guardian  de  son  tort  was  not 
entitled  to  priority.  V\'atts  v.  Newberry 
[Va.]  57  S.  E.  657.  Ward  held  not  entitled 
to  priority  of  payment  out  of  estate  of 
guardian  de  son  tort  for  money  misap- 
propriated by  latter  on  theory  that  fund 
never  became  part  of  estate,  where  guar- 
dian had  so  commingled  it  with  his  own 
property  that  it  could  not  be  identified  or 
traced.     Id. 

14.  See  §  5D,  ante. 

15.  See  7  C.  L.  1433. 

9  Curr.  L.  —75. 


16.  Will  devised  certain  realty  to  exec- 
utrix for  life  with  remainder  over.  At 
time  of  its  purchase  he  assumed  payment 
of  mortgage  thereon  as  part  of  considera- 
tion. Held  tliat,  as  mortgage  debt  was 
personal  debt  of  testator,  and  lawful  charge 
against  estate,  it  was  lawful  for  executrix 
to  pay  it.  Hosier  v.  Bowser,  226  111.  46, 
SO  N.  B.  730. 

17.  Code  Civ.  Proc.  §  1475.  Hibernia  Sav. 
&•  Loan  Co.  v.  Hinz   [Cal.  App.]    88  P,   730. 

IS.  See,  also,  Partnership,  8  C.  L.  1261. 
Neither  creditors  of  commercial  firm  of 
which  deceased  was  member,  nor  surviving 
partner,  wiiether  as  liquidator  or  individ- 
uallJ^  can  be  inaintained  in  possession  and 
u.=  e  of  succession  and  community  property 
to  prejudice  of  right  of  creditors,  in  gen- 
eral, of  succession,  and  of  widow  in  com- 
munity and  minor  children  of  deceased,  to 
demand  that  his  individual  property  be  ad- 
ministered in  his  succession  for  benefit  of 
all  concerned,  and  not  in  liquidation  of  his 
business  for  benefit  of  portion  of  his  cred- 
itors. Campbell  v.  Hart,  118  La.  871,  43  So. 
533.  Defense  to  action  seeking  to  eject 
lessee  lield  sufficient.     Id. 

19.  Where  administrator  carried  on  busi- 
ness of  decedent,  lield  tliat  creditor  of  such 
business,  \vhose  chii.ai  arose  after  dece- 
dent's death,  could  in  equity  show  that  ad- 
ministrator was  insolvent  and  that  estate 
derived  profit  from  business,  and  ask  to 
have  such  profit  applied  on  their  debt,  or 
show  tliat  business  was  continued  witla 
consent  af  all  parties,  and  ask  to  have 
funds  and  assets  invested  in  it  first  used 
in  payment  of  their  claims.  American 
Surety  Co.  v.  McGuire,  54  Misc.  79,  103  N. 
Y.  S.  753.  Motion  of  creditor  to  be  made 
party  to  proceedings  by  surety  of  deceased 
administrator,  to  compel  his  executor  and 
the  administrator  de  bonis  non  to  account, 
granted.  Id.  Fact  that  receiver  was  cus- 
todian of  trade  funds,  or  that  surety  might 
not  be  liable  to  petitioner,  held  immaterial. 
Id. 
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possible  amount.^"  In  some  states  the  estate  must  be  presumed  and  treated  as  solvent 
in  suits  by  creditors  until  its  insolvency  has  been  ascertained  and  declared  by  a 
decree  of  the  probate  court,  and  the  actual  lack  of  assets  does  not  relieve  a  represen- 
tative from  liability  on  a  bond  conditioned  on  the  pajonent  of  claims  for  failure  to 
pay  a  judgment  recovered  against  him  by  a  creditor,  where  he  fails  to  take  the  neces- 
*  sary  steps  to  have  the  estate  administered  as  insolvent.^^  The  abatement  of  legacies 
for  the  payment  of  debts  is  treated  elsewhere.^'' 

(§  6)  E.  Payment  and  satisfaction.-^ — On  paying  off  secured  debts  the  repre- 
sentative should  take  an  assignment  of  the  security.^*  Pajment  of  claims  not  prop- 
erly proved  and  allowed  is  at  the  representative's  own  risk,^''  nor  is  he  entitled  to 
credit  for  the  amount  expended  in  paying  claims  barred  by  the  statutes  of  nonclaim.^* 
If  he  negligently  allows  an  invalid  claim  to  go  to  judgment,  the  judgment  will  afford 
him  no  protection,  and  he  may  properly  be  charged  with  the  amount  paid  thereon.^^ 
In  some  states  he  has  no  authority  to  settle  claims."^  Persons  assenting  to  the  pay- 
ment of  claims  are  estopped  to  question  them  on  accounting.^* 

§  7.  Subjection  of  realty  to  payment  of  debts  under  order  of  court.  A.  Eight 
to  resort  to  reaUy.^° — The  right  to  resort  to  realty  for  the  paAmient  of  debts  is  to  be 
determined  by  the  law  in  force  at  the  time  of  decedent's  deatli.^^ 

The  personalty  being  insufficient  for  that  purpose,^-  so  much  of  decedent's  '^ 


20.  Where  decedent  who  resided  in  New 
Jersey  left  money  in  that  state  and  in  New 
York,  held  that  executor  had  right,  and  it 
was  his  duty,  to  pay  taxable  legacies  out 
of  New  Jersey  assets,  and  to  distribute  New 
York  assets  to  persons  ■n'ho,  under  laws  of 
that  state,  were  exempt  from  any  tax  what- 
ever. In  re  McEwan's  Estate,  51  Misc.  455, 
101  N.  Y.  S.  733. 

21.  Fact  tliat  testator  left  no  estate  held 
no  defense  to  action  by  judgment  creditor 
on  bond  of  executrix  conditioned  on  pay- 
nient  of  claims  for  ^v'liich  judgment  had 
been  rendered  against  lier,  where  slie  failed 
to  comply  with  Rev.  Laws,  c.  142,  §§  1,  2, 
by  representing  to  probate  court  that  es- 
tate was  insolvent,  or  to  file  inventory  or 
account.  Mclntyre  v.  Parker  [Mass.]  80  N. 
E.  798. 

22.  See   Wills,   8   C.   L.    2305. 

23.  See  7   C.  L.   1434. 

24.  Administrator  satisfying  mortgage 
on  land  of  estate  out  of  proceeds  of  sale 
of  land  under  order  of  court  for  payment 
of  debts  held  not  entitled  to  credit  for 
amount  so  paid  where  he  failed  to  take  as- 
signment of  mortgage  as  condition  prece- 
dent to  its  payment.  Denman  v.  Payne  [Ala.] 
44  So.   635. 

25.  Where  in  suit  to  settle  estate  execu- 
tor was  directed  to  settle  his  accounts  and 
order  of  reference  was  made  directing  those 
having  claims  to  present  them  to  commis- 
sioner, held  that  executor  had  no  right  to 
proceed  with  settlement  of  estate,  and  sub- 
sequent payment  of  claims  was  at  his  own 
risk.  Hannen  v.  Harrod,  30  Ky.  L.  R.  976, 
99  S.  W.  976.  If  there  is  no  judgment  ef- 
fective for  his  protection,  must  at  least 
show  that  In  paying  claim  he  employed 
such  prudence  and  diligence  as,  In  general, 
prudent  men  of  discretion  and  intelligence 
employ  In  their  own  like  affairs.  In  re  Wat- 
eon,. 115  App.  Div.  310,  100  N.  Y.  S.  903. 

20.  Ken>on  v.  East  Greenwicli  Probate 
Ct..   27   R.   I.   566.   65  A.   267. 

27.     Executors    charged    with    amount    of 


invalid  claim,  wlicre,  though  doubtful  as  to 
its  validity,  they  failed  to  make  any  de- 
fense, or  even  to  disclose  facts.  In  re  Wat- 
son, 115  App.  Div.  310,   100  N.  Y.  S.  993. 

28.  Settlement  of  case  pending  against 
decedent  at  his  death  held  not  binding  on 
party  with  ■whom  it  wras  made.  In  re  Hens- 
lev's  Allowance,  121  Mo.  App.  695,  97  S.  W. 
645. 

29.  Persons  interested  In  estate  who 
signed  paper  protecting  executors  in  payment 
of  certain  claims,  and  releasing  them  from 
any  respohsibility  in  so  doing.  In  re  Rob- 
inson's Will,   53  Misc.   205,   104  N.  Y.  S.   599. 

30.  See  7   C.  L.   1435. 

31.  Where  B.  &  C.  Comp.  §  1172,  making 
personalty  not  specifically  bequeathed  pri- 
marily liable  for  payment  of  debts,  was  in 
force  at  testator's  death,  held  that  court 
had  no  authority  to  order  sale  of  realty 
to  pay  debts  where  there  was  personalty 
not  specifically  bequeatlied  undisposed  of 
notwithstanding  passage  in  meantime  of 
Laws  1905,  p.  233,  authorizing  sale  of  realty 
before  disposing  of  personalty  when  it  is 
made  to  appear  that  best  interests  of  all 
concerned  would  be  subserved  thereby,  and 
though  said  act  provided  that  it  should  ap- 
ply to  estates  in  process  of  administration. 
In  re  Noon's  Estate  [Or.]   88  P.  673. 

32.  Orphans'  court  cannot  order  sale  of 
lands  to  pay  debts  until  executor  has  ap- 
plied all  personal  estate  to  their  payment, 
including  specific  legacies.  In  re  Wliitaker 
[N.  J.  Eq.]  65  A.  124.  Though  specific  lega- 
cies and  lands  devised  must  contribute 
ratably  after  application  of  balance  of  es- 
tate, legatee's  right  to  contribution  cannot 
be  considered  in  the  proceeding  to  sell  the 
land.     Id. 

33.  Deed  offered  for  purpose  of  showing 
title  In  decedent  held  competent.  Code  1896, 
§  186.  Hunt  V.  Curtis  [Ala.]  44  So.  54.  Fact 
that  name  of  grantee  In  deed  did  not  In- 
clude one  of  middle  initials  contained  In 
decedent's  name  as  given  in  petition  held 
not  to  render  deed  Inadmissible,  particularly 
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realty,"^  not  exempt'  from  sale  on  execution,^^  as  may  be  necessary,^"  may  be  sold  for 
the  payment  of  his  debts."  In  the  absence  of  a  statute  to  the  contrary,^^  a  sale  by 
the  heir  passes  only  his  interest,  and  does  not  preclude  a  subsequent  sale  to  pay 
debts.^''  The  representative  is,  in  such  case,  limited  to  his  right  to  sell  the  laud, 
and  cannot  recover  the  proceeds  of  the  sale  by  the  heir  from  him.*° 

Proceedings  to  procure  a  sale  must  be  instituted  within  the  time  limited  by  stat- 
ute,*^ or,  if  no  time  is  fixed,  within  a  reasonable  time.*^ 

(§7)  B.  Procedure  to  obtain  order .^^ — The  proceedings  may  ordinarily  be 
instituted  by  the  representative  or  by  a  creditor.**  The  procedure  being  purely  statu- 
tory, the  statutory  requirements  must  be  substanti^flly  complied  with.*''    Facts  show- 


where  testimony  identified  decedent  as  gran- 
tee.    Id. 

34.  Under  Kurd's  Rev.  St.  1901,  c.  3,  § 
111,  probate  court  may  order  sale  of  realty 
of  which  decedent  is  seized  with  legal  or 
Equitable  title  where  payment  for  same  has 
not  been  completed  and  estate  is  not  able 
to  make  complete  payment  with  advantage. 
Fitzgerrell  v.  Turner,  223  111.  322,  79  N.  B. 
76.  Decedent  held  to  have  eauitable  in- 
terest where  he  had  been  in  possession 
under  bond  for  title,  and  had  made  pay- 
ments for  thirty-flve  years,  though  notes 
were  not  paid  when  due.     Id. 

35.  Surviving  husband's  title  to  home- 
stead under  Code  Civ.  Proc.  §  1474  held  not 
affected  by  subsequent  order  of  sale.  Fisher 
v.  Bartholomew  [Cal.  App.]  88  P.  608.  Pur- 
chaser takes  no  title  to  homestead  where 
sale  was  made  as  if  no  question  of  home- 
stead was  involved.  Steinberg  v.  Saltz- 
man,  130  Wis.  419,  110  N.  W.   19S. 

36.  Representative  seeking  to  have  land 
sold  must  show  that  personalty  is  insuffi- 
cient. Hunt  V.  Curtis  [Ala.]  44  So.  54. 
Value  of  personalty  must  be  established 
by  proof  of  disinterested  witnesses  taken 
by  deposition.  Id.  "Witnesses  should  not  be 
permitted  to  give  their  opinions  as  to 
whether  personalty  is  sufficient  to  pay 
debts,  but  should  depose  to  facts,  and  court 
should  draw  conclusion.  Id.  Though  de- 
visee whose  land  is  sold  may  thereafter  com- 
pel contribution  by  other  devisees,  orphans' 
court  has  no  authority  to  direct  sale  of  all 
of  realty  for  purpose  of  securing  ratable 
contribution  among  devisees.  In  re  Whit- 
aker  [N.  J.  Eq.]  65  A.  124.  May  direct  sale 
of  all  of  it  only  when  sale  of  part  would 
diminish  value  of  remainder.  Id.  Order 
directing  sale  of  several  houses  and  lots 
held  erroneous.  In  re  Whitaker  [N.  J.  Eq.] 
65  A.  124. 

3T.  Realty  held  to  descend  directly  to 
heir,  subject  only  to  right  of  administrator 
to  sell  same  under  order  of  court  to  pay 
debts.  Tippecanoe  Loan  &  Trust  Co.  v. 
Carr  [Ind.  App.]  78  N.  E.  1043.  Devisees 
take  subject  to  debts.  Lake  v.  Hathaway 
[Kan.]  89  P.  666.  Interests  of  widow  and 
children  In  deceased  husband's  property 
held  subject  to  his  debts,  whether  liens 
thereon  or  not.  Lyons  Nat.  Bk.  v.  Schuler, 
115  App.  Div.  859,  101  N.  Y.  S.  62.  Decree 
charging  claim  against  realty  held  proper, 
it  having  been  established,  and  it  appear- 
ing that  there  was  not  sufficient  personalty 
to  pay  it,  and  decree  on  settlement  having 
directed  sale  of  realty.  Brown  v.  Cresap, 
61  W.  Va.  315,  56  S.  E.  603. 

3S.     Under  Civ.  Code   1902,   §   2572,  et  seq.. 


held  that  lands  sold  by  devisees  in  good 
faith  before  action  for  that  purpose  was 
brought  could  not  be  sold  to  pay  debts, 
neither  vendor  nor  vendee  having  knowl- 
edge of  existence  of  claims  sought  to  be  so 
enforced,  will  not  having  charged  debts  on 
land,  and  purchaser  not  having  obligated 
himself  to  pay  them.  Galloway  v.  Galloway 
[S.  C]  57  S.  E.  528.  Fact  that  sale  was 
made  within  twelve  months  after  testator's 
death,  within  which  time  executor  was  ex- 
empt from  suit  for  recovery  of  debts,  held 
not  to  change  rule.  Id.  Interest  of  vendee 
held  also  exempt  from  payment  of  any 
proportion  of  fee  awarded  plaintiff's  counsel 
in  suit  by  executors  to  procure  sale  and 
for   partition.     Id. 

39.  Tippecanoe  Loan  &  Trust  Co.  v.  Carr 
[Ind.  App.]  78  N.  E.  1043. 

•10.  Since  it  is  realty,  and  not  proceeds 
of  sale  thereof  by  heir,  which  statute  au- 
thorizes administrator  co  convert  into  as- 
sets. Tippecanoe  Loan  &  Trust  Co.  v.  Carr 
[Ind.  App.]  78  N.  E.  1043.  Burns'  Ann.  St. 
1901.  §  2413,  relating  to  intermeddlers,  has 
no   application   to   such   case.     Id. 

41.  Statute  providing  no  period  of  limi- 
tation within  which  administrator  must  file 
petition,  held  that,  by  analogy  to  statute 
relating  to  lien  of  judgments,  must  be  done 
Avithin  seven  years  unless  delay  is  satis- 
factorily explained.  Cruttenden  v.  Finlay, 
123  111.  App.  523.  Petition  held  not  to  show 
satisfactory   excuse  for  delay.     Id. 

42.  Since  homestead  not  exceeding  $1,000 
in  value  cannot  be  sold  to  pay  debts  until 
after  termination  of  exemption  in  favor  of 
widow,  held  that  it  is  not  laches  to  delay  _ 
selling  same  until  premises  cease  to  be  so 
occupied,  regardless  of  length  of  delay. 
Miller  v.  Hammond,   126   111.  App.   267. 

43.  See    7    C.    L.    1436. 

44.  Where  administratrix  after  written 
demand  refused  to  institute  proceedings, 
held  that  creditor  could  do  so  in  his  own 
name,  making  her  a  defendant.  Brun  v. 
Mann   [C.  C.  A.]    151  F.  145. 

45.  Is  land,  and  not  proceeds  of  sale 
thereof  by  heir,  which  representative  is 
authorized  to  convert  into  assets.  Tippe- 
canoe Loan  &  Trust  Co.  v.  Carr  [Ind.  App.] 
78  N.  E.  1043.  Where  whole  estate,  both 
real  and  personal,  is  Insufficient  to  pay 
debts,  held  that  petition  for  sale  of  realty 
should  be  made  under  orphans'  court  act 
1898,  §  92-110  (P.  L.  1S9S,  p.  p.  748-756), 
relating  to  insolvent  estates,  instead  of 
under  Id.  §§  82-90.  In  re  Godfrey's  Estate 
[N.  J.  Eq  ]  65  A.  202.  Where,  on  return  ot 
rule  to  show  cause  issued  on  petition  under 
§§82-90  based  on  insufficiency  of  personalty. 
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ing  the  necessity  for  a  sale  must  be  alleged  and  proved.**'  It  must  be  shown  that  there 
are  valid  existing  debts  against  the  estate.^'^    The  required  notice  must  be  given.''^ 

In  some  states  a  court  of  equity  may,  on  a  proper  showing,  direct  a  sale  to  satisfy 
a  judgment  previously  rendered  by  it.*°  The  fact  that  a  state  statute  requires  the 
representative  to  institute  proceedings  to  procure  a  sale  does  not  preclude  a  judgment 
creditor  from  instituting  a  suit  in  a  Federal  court  of  equity  in  his  own  name  ta 
procure  a  sale  to  satisfy  a  judgment  recovered  by  him  in  that  court.^"  Wliere  the 
estate  is  settled  by  a  court  of  equity  in  a  suit  instituted  for  that  purpose,  different 
creditors  having  separate  demands  may  unite  in  a  bill  to  subject  the  realty  to  their 
payment.^^     The  proof  of  claims  in  such  suits  is  treated  in  a  previous  section.^^ 

(§  7  )  C.  The  order. ^^ — The  right  to  enforce  the  execution  of  an  order  of 
sale  may  be  lost  by  laches.^*  The  conclusiveness  of  the  order  and  its  immunity  from 
collateral  attack  are  treated  in  a  subsequent  section.^^ 

(§  7)  D.  The  Sale.^^ — The  purchaser  takes  only  the  interest  of  the  decedent 
in  the  property  sold,^^  and  the  rule  of  caveat  emptor  applies.^^     Representations, 


It  appears  that  personalty  and  realty  are, 
and  are  known  to  administrator  to  be,  to- 
g-ether insufficient  to  satisfy  debts  claimed, 
court  may  decline  to  make  order  on  ground 
that  application  sliould  have  been  made 
under  §§  92-110.  Id.  Proofs  held  to  jus- 
tify inference  that  administrator  acted  in 
bad  faith  in  making  application  under  §§ 
S2-90,  so  that  it  was  proper  for  orphans' 
court  to  decline  to  make  order  of  sale  on 
that  ground.     Id. 

46.  Petition  alleging  that  personalty 
was  insufficient  to  pay  debts  and  that  sale 
was  necessary  for  that  purpose,  held  suffi- 
cient to  confer  jurisdiction,  being  substan- 
tial following  of  language  of  Code  1896, 
§  156.  Peavy  v.  Griffin  [Ala.]  44  So.  400. 
Order  directing  sale  held  not  open  to  ob- 
jection that  it  was  made  without  proofs 
required  by  P.  L.  1898,  p.  745,  §  83,  in  view 
of  recitals  therein.  In  re  Whitaker  [N.  J. 
Eq.]    65  A.   124. 

47.  That  claims  for  said  debts  have  been 
properly  presented  by  some  one  authorized 
to  present  them.  Hunt  v.  Curtis  [Ala.]  44 
So.  54.  Administratrix  is  not  required  to 
prove  existence  of  debts  by  depositions  of 
witnesses,  but  may  do  so  by  oral  examina- 
tion. Id.  Where  contestants  offered  evi- 
dence to  show  that  claimants'  ancestor  had 
received  rent  cotton  from  lands  prior  to 
his  death  which  should  have  been  credited 
on  claim,  held  proper  to  show  that  rents 
received  vreve  from  other  lands  owned  by 
her,  and  that  deed  to  such  lands  was  ad- 
missible to  show  ownership.     Id 

48.  One  attaching  interest  of  heir  in 
decedent's  realty  and  subsequently  recover- 
ing judgment  against  him  held  person  in- 
terested in  said  realty  within  meaning  of 
Code,  §  3324,  and  entitled  to  notice  of  pro- 
ceedings. Mullin  v.  White  [Iowa]  112  N. 
W.  164,  Proceeding  is  adversary  and  not 
one  in  rem,  so  that  notice  is  jurisdictional. 
Id. 

49.  Where  chancery  court,  to  which  ad- 
ministration had  be-cn  removed,  decreed 
that  estate  was  indebted  to  administrator 
with  will  annexed,  authorized  him  to  re- 
imburse himself  out  of  assets,  and  decree 
provided  that  all  matters  in  regard  to  same 
were  subject  to  further  orders  and  decrees 
of  court,  held  that  court  could,  on  showing 


that  there  was  no  other  way  of  satisfying 
said  indebtedness,  order  sale  of  realty  be- 
longing to  estate  to  satisfy  said  decree 
though  will  conferred  power  of  sale  on  exec- 
utor, particularly  in  view  of  contention 
that  amounts  for  which  decree  was  ren- 
dered did  noc  come  within  power.  Johnson  v. 
Porterfield  [Ala.]  43  So.  228.  Fact  that  pe- 
tition was  defective  for  failure  to  allege 
which  of  parties  were  married  women,  and 
because  minor  was  not  joined,  should  have 
been  raised  by  demurrer  or  motion,  and 
was  not  grounds  for  reversal.  Id.  Conten- 
tion that  order  of  sale  was  erroneous  be- 
cause it  was  not  proven  what  rents  had  been 
collected,  and  what  was  balance  due,  held 
untenable,  there  being  nothing  to  show  that 
any  rents  had  been  collected,  and  matter 
being  one  to  be  determined  on  final  set- 
tlement. Id.  Decree  directing  sale  held 
not  erroneous  for  failure  to  ascertain  de- 
cedent's debts.  Id.  Where  petition  alleged 
that  sale  was  necessary,  and  such  allega- 
tion was  not  controverted,  and  there  was 
no  showing  that  sale  of  part  only  would 
probably  produce  amount  sufficient  to  sat- 
isfy decree,  held  order  directing  sale  of 
all   the   realty   was   not  erroneous.     Id. 

50.  Brun  v.  Mann   [C.  C.  A.]   151  F.  145. 

51.  Mann  v.  Brazie,  61  W.  Va.  613,  57  S. 
E.   43. 

62.     See  §   6  B.  ante. 

53.  .  See   7   C.   L.   1438. 

54.  Petition  to  enforce  execution  of  order 
held,  in  absence  of  good  excuse  for  delay, 
barred  after  twenty  years  by  analogy  to 
statute  of  limitations  relating  to  liens  of 
judgment,  there  being  no  express  statutory 
irovision  on  the  subject.  White  v.  Horn, 
22'4  111.  238,  79  N.  E.  629,  afg.  127  111.  App. 
222.  Existence  of  dower  interest,  and  fact 
that  lands  had  been  worth  nothing  in  mar- 
ket until  shortly  before  petition  was  filed, 
held  not  to  excuse  delay  of  twenty-three 
years.     Id. 

55.  See   §   15,  post. 
r,G.     See  7  C.  L.  1438. 

57.  Subject  of  sale  Is  title  of  decedent  at 
his  death.  Denman  v,  Payne  [Ala.]  44  So. 
635.  Purchaser  at  sale  of  decedent's  equi- 
table Interest  under  bond  for  deed  held  to 
take  place  of  decedent  and  his  heirs,  and 
to    be    entitled    to    conveyance    from    vendor 
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agreements,  and  warranties  of  the  representative  are  not  binding  on  the  estate.^® 
Confirmation  passes  the  equitable  title  to  the  purchaser/^  fixes  his  liability  for  the 
amount  of  his  bid,"^  and  cures  irregularities  of  procedure.*'-  A  purchaser  buying 
land  at  a  specific  price  cannot  afterwards  contend  that  what  he  bought  included  and 
carried  back  to  him  any  portion  of  the  money  he  expressly  agreed  to  give.^^ 

The  heirs  may  have  the  sale  set  aside  for  fraud/'*  or  where  the  representative,^® 
or  a  commissioner  appointed  to  make  the  sale,®''  himself  becomes  the  purchaser. 
The  reversal  of  a  decree,  in  a  suit  in  equity  for  the  settlement  of  the  estate,  confirm- 
ing the  commissioner's  report  of  debts  and  ordering  a  sale  for  their  payment,  because 
of  irregularities  in  the  proof  of  claims,  does  not  affect  the  title  of  the  purchaser.*'^ 
Infant  heirs  need  not  wait  until  they  become  of  age  before  suing  to  set  aside  a  sale 
invalid  as  to  them,  and -hence  the  chancellor  may  order  a  resale  on  petition  of  the 
representative  because  of  such  invalidity  where  they,  by  their  guardian,  join  in  the 
application."® 

§  8.  Subjection  of  proiierty  in  hands  of  heirs  or  beneficiaries  to  payment  of 
debts.^^ — By  statute  in  many  states,  heirs  and  devisees  are  liable  to  the  extent  of  the 


only  upon  paying  balance  of  purchase  price, 
vendor  not  being  confined  to  remedy  of 
collecting  claim  for  balance  against  estate 
in  same  manner  as  other  creditors.  Fitz- 
gerell  v.  Turner,  223  lU.  322,  79  N.  B.  76. 

58.  Denman    v.    Payne    [Ala.]    44    So.    635. 

59.  Agreement  between  representative 
II nd  mortgagee  that  mortgaged  land  should 
be  sold  under  order  of  court  to  pay  debts, 
that  purchaser  should  get  whole  title,  and 
that  mortgage  should  be  paid  out  of  pro- 
ceeds, held  not  to  have  relieved  adminis- 
trator of  duty  to  take  assignment  of  mort- 
gage on  payment  of  mortgage  debt,  since 
nothing  but  deceased  mortgagor's  equity 
of  redemption  was  sold,  and  sale  did  not 
affect  liability  of  estate  for  debt.  Denman 
v.   Payne    [Ala.]    44   So.    635. 

60.  Confirmation  of  sale  made  pursuant 
to  order  of  court,  granted  after  hearing 
upon  due  notice,  held  to  have  passed  equi- 
table title  to  land  to  innocent  purchaser,  and 
to  have  entitled  him  to  deed  on  payment  or 
tender  of  purchase  price.  Lake  v.  Hatha- 
way [Kan.]  89  P.  666.  Fact  that  after 
sale  was  ordered,  and  before  it  was  made, 
heirs  of  testator,  including  executrix,  en- 
tered into  contract  to  settle  indebtedness 
without  sale  of  realty,  which  contract  was 
not  brought  to  notice  of  purchaser  or  at- 
tention of  court  until  after  sale  was  con- 
firmed and  deed  approved,  held  not  to  have 
deprived  court  of  jurisdiction  to  confirm 
sale,  nor  to  have  affected  rights  of  pur- 
chaser.    Id. 

61.  Dull  v.   Slater,    31   Pa.    Super.   Ct.    488. 

62.  Fact  that  sale  was  made  on  terms 
differing  from  those  prescribed  held  ir- 
regularity cured  by  confirmation.  Sipe  v. 
Taylor,  106  Va.  231,  55  S.  E.  542.  Any  ob- 
jection to  validity  of  sale  must  be  made  by 
purcliaser  at  the  return  of  the  sale,  and  if  he 
submits  to  decree  confirming  it  he  cannot 
afterwards  attack  validity  of  sale  in  action 
to  enforce  it,  or  contend  that  what  he 
bought  included  portion  of  money  he  agreed 
to  pay  for  land.  Dull  v.  Slater,  31  Pa. 
Super.   Ct.   488. 

63.  Dull  V.  Slater,  31  Pa.  Super.  Ct.  488. 
Where  land  sold  was  charged  with  sum  of 
money,    interest    of    which    was    payable    to 


decedent's  mother  for  life,  and  principal 
after  her  death  to  heirs  of  decedent's  father, 
and  sale  was  made  subject  to  such  charge, 
part  of  purchase  price  to  be  retained  by 
purchaser  to  satisfy  it,  and  sale  was  con- 
firmed without  objection,  held  that  pur- 
chaser could  not,  after  widow's  death,  con- 
tend that  shares  of  certain  of  the  heirs 
merged  in  estate  which  he  acquired  by  said 
purchase.     Id. 

04.  Where  heirs  seeking  to  recover  prop- 
erty sold  must,  in  order  to  prove  title, 
resort  to  evidence  aliunde  the  record,  and 
facts  showing  fraud  on  part  of  adversary, 
they  may  sue  in  equity  or  in  ejectment. 
Steinberg  v.  Saltzman,  130  Wis.  419,  110  N. 
W.  198.  Complaint  held  to  show  probable 
ground  for  relief,  notwithstanding  delay. 
Id.  Complaint  in  action  to  set  aside  sale 
held  to  sufllclently  allege  fraud.  Id.  Alle- 
gations on  information  and  belief  challeng- 
ing title  on  ground  that  no  license  to  sell 
was  granted  held  insufficient,  matter  being 
one  of  public  record  in  regard  to  which 
truth    was    readily    ascertainable.     Id. 

65.  See    §   9A,   post. 

66.  Where  commissioner  purchased  land 
through  third  person,  held  that  there  was 
no  sale,  but  title  remained  in  heirs.  Penn 
V.  Rhoades,  30  Ky.  L.  R.  997,  100  S.  W.  288. 
Heirs  held  not  estopped  by  conduct  from 
questioning  validity  of  sale.  Id.  Heirs  held 
properly  required  to  refund  purchase  money 
as  condition  precedent  to  having  title 
quieted  in  them.     Id. 

67.  Spradlin  v.  Stanley's  Adm'r,  30  Ky. 
L.    R.    928,    99    S.    W.    965. 

68.  Land  was  sold  without  appraisement 
required  by  statute,  and  purchased  by 
widow  as  administratrix.  Subsequently 
she,  believing  title  to  be  invalid,  instituted 
suit  to  set  sale  aside  and  for  resale.  Infant 
children,  by  guardian,  answered,  admitting 
allegations  of  petition  and  joining  in  prayer 
for  resale.  Chancellor  ordered  resale  at 
which  larger  price  was  obtained.  Held  that 
chancellor  had  jurisdiction  to  order  resale, 
and  that  purchasers  acquired  good  title, 
action  serving  same  purpose  as  though  in- 
stituted by  children.  Grunewald  v.  Cox 
[Ky.]    103   S.  W.   275. 

69.  See  7   C.   L.   1441. 
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estate  received  by  them  for  the  debts  and  liabilities  of  the  testator/"  not  barred  by 
limitations.'^^  An  heir  or  devisee  discharging  such  a  liability  is  entitled  to  contribu- 
tion from  each  of  the  others  in  proportion  to  the  value  of  the  estate  received.'^^  The 
right  to  take  land  under  an  execution  on  a  Judgment  rendered  against  decedent  dur- 
ing his  lifetime/^  or  against  his  representative  after  his  death/'*  depends  on  the  stat- 
utes of  the  various  states.  In  some  states,  on  a  sale  of  realty  in  an  action  for  par- 
tition, provision  may  be  made  for  the  payment  of  debts  outstanding  against  the 


70.  St.  1903,  §§  2084,  2088.  Ferguson  v. 
Worrall  [Ky.]  101  S.  W.  966.  To  extent  of 
assets  received,  if,  heir  dies  and  estate 
received  by  him  from  testator  passes  to  his 
heir  or  devisee,  it  is  liable  as  if  In  hands 
of  original  devisee.  Id.  Where  there  Is  no 
personalty,  remedy  of  creditors  is  to  sub- 
ject realty  to  tlieir  demands  or  to  obtain 
'personal  judgment  against  devisees  on  ac- 
count of  assets  received,  under  St.  1903.  § 
20S4.  Withers'  Adm'r  v.  Withers'  Heirs,  30 
Ky.  L.  R.  1099,  100  S.  W.  253.  Promise  by 
devisee  to  pay  funeral  expenses  for  which 
she  was  liable  to  extent  of  assets  received 
by  her,  and  which  were  lien  on  property 
devised  to  her,  held  not  within  statute  of 
frauds.  Id.  Promise  held  not  without 
consideration,  she  having  received  assets  of 
estate,  and  being  to  that  extent  liable  for 
debts  under  St.  1903,  §  2084.  Id.  Action  by 
creditor,  under  Code  Civ.  Proc.  §  1483  et 
seq.,  against  sole  heir  to  recover  amount 
due  on  promissory  note  executed  by  dece- 
dent, praying  that  same  be  collected  out  of 
property  descending  to  heir,  or,  In  case  of 
its  sale  in  pending  partition  proceeding, 
that  It  be  charged  as  lien  upon,  and  paid 
out  of,  defendant's  share  of  proceeds,  held 
one  on  contract  and  for  recovery  of  money 
only,  justifying  attachment  under  §§  635, 
636,  where  defendant  was  nonresident.  Av- 
ery v.  Avery,  52  Misc.  297.  102  N.  T.  S.  955. 
Where  property  has  passed  into  hands  of 
sole  devisee  and  independent  executor,  held 
that  he  held  same  subject  to  debts  of  estate 
and  might  be  sued  by  creditor  of  estate 
and  property  condemned  to  payment  of  debt 
regardless  of  in  which  capacity  he  held  it. 
Tison  V.  Gass  [Tex.  Civ.  App.]  102  S.  W. 
751.  Petition  in  suit  for  that  purpose  held 
not  multifarious.  Id.  Judgment  disposing 
of  all  issues  as  to  all  parties  held  final 
though  it  did  not  in  terms  dispose  of  case 
against  defendant  in  his  capacity  as  execu- 
tor. Id.  Where  defendant  had  taken  pos- 
session of  estate  as  owner  under  will  mak- 
ing him  sole  devisee  and  independent  exec- 
utor, held  that,  in  suit  to  reach  and  con- 
demn property  to  satisfaction  of  plaintiff's 
claim  against  decedent,  defendant  could  not 
set  up  rights  of  other  creditors  as  defense 
without  at  least  making  them  parties  and 
seeking  to  have  property  in  his  hands  prop- 
erly applied  to  payment  of  all  debts.     Id. 

71.  Claim  for  funeral  expenses  based  on 
oral  contract  held  governed  by  five  year 
statute  of  limitations.  Withers'  Adm'r  v. 
Withers*  Heirs,  30  Ky.  L.  R.  1099,  100  S.  W. 
253.  Promise  by  executor  to  pay  debt  held 
only  to  bind  personal  estate  in  his  hands, 
and  not  to  prevent  running  of  limitations 
In  favor  of  heirs  to  whom  title  to  realty 
passed  directly  under  will.  Id.  Evidence 
held  to  show  direct  and  unequivocal  prom- 
ise by  devisees  to  pay  claim.  Id.  Absence 
of  devisees  from  state  held  to  have  estopped 


running  of  limitations  as  to  them  Id.  Fact 
that  by  will  property  is  devised  subject  to 
debts  and  funeral  expenses  merely  gives 
creditors  lien  on  property,  and  does  not  af- 
fect running  of  limitations  as  to  funeral 
expenses  or  debts.  Id.  Action  by  bank 
against  heirs  and  distributees  to  recover 
amount  of  overdraft  by  testator  and  to  en- 
join executor  from  paying  out  funds  to  them 
held  barred  when  not  brought  until  more 
than  two  years  after  grant  of  letters,  though 
overdraft  was  not  discovered  until  after 
that  time  owing  to  mistake  in  bookkeeping. 
Lawrence  County  Bk.  v.  Arendt,  80  Ark. 
523,  98  S.  W.  356.  Judgment  was  rendered 
against  administrators  of  deceased  surety 
on  bond  In  suit  in  equity  on  bond,  to  which 
they  were  parties,  in  1871,  but,  owing  to 
litigation  carried  on  by  them,  decree  ad- 
judging amount  of  estate's  liability  was  not 
entered  In  said  cause  until  1902.  Held  that 
suit  against  heirs  at  law  to  charge  realty 
in  their  hands  with  amount  found  due,  in- 
stituted within  five  years  after  decree 
of  1902,  was  not  barred  by  Code  1904,  § 
2920,  limiting  time  within  which  claims  may 
be  proved  to  five  years  after  qualification 
of  representative,  claim  having  been  proved 
by  judgment  of  1871,  and  decree  of  1902, 
being  conclusive  that  debt  was  not  barred 
by  limitations  as  against  estate.  Sipe  v. 
Taylor,  106  Va.  231,  55  S.  E.  542. 

72.  St.  1903,  §  2073.  Recovery  of  judg- 
ment by  creditor  against  heir  or  devisee 
not  condition  precedent  to  right  of  con- 
tribution, though  payment  before  judgment 
is  at  risk  of  person  making  it.  Ferguson  v. 
Worrall  [Ky.]  101  S.  W.  966.  Defendant  held 
to  have  been  discharged  from  liability  by 
agreement   settling   will   contest.     Id. 

73.  Since  death  of  one  against  whom 
judgment  has  been  recovered  puts  an  end 
to  it  until  It  has  been  revived  against  his 
representatives,  held  that  execution  Issued 
after  death  of  one  of  several  judgment  de- 
fendants, without  revivor,  was  void  as  to 
him,  and  did  not  stop  running  of  limita- 
tions. People's  Bk.  of  Kentucky's  Assignee 
v.  Barbour, '30  Ky.  L.  R.  712,  99  S.  W.  608. 
Judgment  creditor  of  decedent,  more  than 
ten  years  after  rendition  of  judgment, 
served  on  his  widow  and  children  notice  of 
application  for  leave  to  issue  execution 
under  Code  Civ.  Proc.  §  13S0.  Thereafter 
widow  and  children  gave  mortgage  on  prop- 
erty to  third  person  who  took  with  notice, 
and  certain  of  the  children  conveyed  their 
interest  to  mother.  Held  that  Hen  of  judg- 
ment creditor  was  superior  to  mortgage 
and  deed,  though,  under  §  1252,  notice  of 
levy  could  not  be  recorded  until  execution 
was  issued,  which  could  not  be  done  until 
leave  was  obtained.  Lyons  Nat.  Bk.  v. 
Schuler,  115  App.  Div.  859.  101  N.  Y.  S.  62. 

74.  See   §    6B,  ante. 


9  Cur.  La^v. 


ESTATES  OE  DECEDENTS  §  9A. 


1191 


estate  of  a  decedent,  to  whose  interest  one  of  the  parties  has  succeeded  as  devisee 
and  representative,  by  directing  the  retention  from  his  share  of  a  sufficient  sum  for 
that  purposed" 

§  9.  Rights  and  liahilities  between  representative  and  estate.  A.  Management 
of  and  dealings  with  estate?^ — The  representative  is  chargeable  with  and  must  ac- 
count for  all  the  assets  of  the  estate  coming  into  his  hands,"  and  is  entitled  to  credit 
for  all  sums  actually  expended  by  him  in  paying  valid  claims  against  the  estate,^' 


75.  Green  v.  Cannady  [S.  C]  57  S.  E.  832. 

76.  See   7   C.   L.   1443. 

77.  Administrator  held  properly  charged 
with  face  of  mortgage  due  estate,  which 
had  been  paid,  and  interest  up  to  time  of 
appraisal  of  assets,  but  not  with  interest 
after  that  time,  it  being  presumed,  in  ab- 
sence of  proof,  that  past  due  debts  were 
promptly  collected.  Knapp  v.  Jessup,  146 
Mich.  348,  109  N.  W.  666.  Claim  against 
executor  for  rents  of  portion  of  estate  re- 
ceived during  settlement  held  properly  al- 
lowed. In  re  Van  Auken's  Estate  [Neb.] 
Ill  N.  W.  782.  In  action  by  distributees 
against  administrator  and  surety  for  ac- 
count and  settlement  and  to  recover  sum 
due  them,  held  that  plaintiffs  were  not 
compelled  to  take  sale  of  certain  securities, 
alleged  to  have  been  made  by  administrator, 
at  time  he  made  It,  as  conclusive  evidence 
of  their  value,  but  could  establish  actual 
market  value  by  any  competent  evidence. 
State  V.  Johnson,  144  N.  C.  257,  56  S.  E.  922. 
Administrator  charged  with  value  of  cer- 
tain personalty  belonging  to  estate  and 
disposed  of  by  him.  Wolfe  v.  Morgan,  61 
W.  Va.  287,  56  S.  E.  504.  Findings  of  com- 
missioner, based  on  conflicting  evidence 
and  approved  by  chancellor,  charging  ad- 
ministrator with  value  of  certain  lumber 
Bold,  and  certain  sum  for  .rentals,  sus- 
tained on  appeal.  Id.  Judgment  for  plain- 
tiff. In  suit  by  executor  and  others  for  set- 
tlement of  estate  in  which  claim  of  defend- 
ants that  executor  and  another  had  jointly 
converted  assets  of  estate  was  determined 
in  executor's  favor,  held  bar  to  another 
action  against  executor  individually  and 
said  third  person  for  same  conversion,  at 
least  in  so  far  as  executor  was  concerned, 
though  third  person  was  not  party  to  orig- 
inal suit.  Clement  v.  Clement  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  575,  99  S.  W.  138. 
Evidence  held  insufficient  to  support  find- 
ing that  defendant's  testator  received  cer- 
tain property  as  executor  of  his  first  wife. 
Volhard  v.  Volhard,  104  N.  T.  S.  578.  Evi- 
dence held  not  to  show  that  decedent  turned 
over  money  to  person  afterwards  appointed 
administrator  for  purpose  of  defrauding 
his  creditors,  so  as  to  preclude  heirs  from 
recovering  same.  Kirby  v.  Moore,  30  Ky.  L. 
R.  1020,  99  S.  ^7.  1156.  Evidence  held  to 
show  that  fund  deposited  by  decedent  in 
name  of  himself  and  his  daughter,  who  was 
his  executrix,  was  so  deposited  for  purpose 
of  restoring  to  her  money  earned  by  her 
and  deposited  with  him  for  safe  keeping, 
so  that  it  was  error  to  surcharge  her  ac- 
count with  the  amount  thereof.  Carlin  v. 
Carlin  [N.  J.  Eq.]  64  A.  1018.  Objection  to 
jurisdiction  of  surrogate  to  pass  on  claim 
of  administratrix  that  all  property  returned 
by  her  as  assets  belonged  to  her  personally 
held  not  an  admission  tliat  she  was  in  pos- 
session  of  property   under  claim  of   gift,  or 


that  she  personally  owned  it.  In  re  Cavan- 
agh,  105  N.  Y.  S.  850.  Evidence  held  in- 
sufficient to  show  that  deposits  assigned  by 
decedent  to  executor  belonged  to  estate. 
In  re  Archer's  Estate,  51  Misc.  260,  100  N.  Y. 
S.  1095.  Evidence  held  to  sustain  finding 
that  decedent  gave  certain  sum  to  admin- 
istrator. Yeager's  Estate,  31  Pa.  Super.  Ct. 
202. 

78.  Payment  by  executor  of  mortgage  on 
lands  devised  to  him  held  unauthorized,  so 
that  item  therefor  was  properly  disal- 
lowed. In  re  Humphrey,  54  Misc.  198,  105 
N.  Y.  S.  922.  Evidence  held  insufficient  to 
show  agreement  by  testatrix  to  pay  mort- 
gage on  land  devised  to  executor,  but  at 
most  to  show  intention  to  make  gift  which 
she  afterwards  decided  not  to  do.  Id.  Every 
person  having  vested  interest  in  estate 
having  signed  paper  protecting  executors 
in  payment  of  certain  claims,  and  releasing 
them  from  any  responsibility  for  so  doing, 
held  that  they  were  estopped  to  question 
same  on  accounting,  and  that  item  therefor 
would  be  allowed,  there  being  nothing  to 
show  that  claims  were  not  just  and  proper. 
In  re  Robimeon,  53  Misc.  205,  104  N,  Y.  S. 
599.  Burden  held  on  contestant  to  show 
impropriety  of  payment  to  counsel  for  serv- 
ices rendered  deceased  during  her  Ufa- 
time.  In  re  Dittrich,  53  Misc.  511,  105  N.  T. 
S.  301.  An  accounting  of  natural  tutrix  of 
minor  heirs  administering  succession  of 
her  deceased  husband,  held  that  evidence 
did  not  sustain  claim  for  note  donated  by 
husband  and  not  paid  by  tutrix  as  averred. 
Gaspard  v.  Coco,  116  La.  1096,  41  So.  326. 
Evidence  held  to  sustain  finding  that  nat- 
ural tutrix  of  minor  heirs  administering 
succession  of  her  deceased  husband  had 
paid  certain  claims  against  his  estate  for 
which  she  was  entitled  to  credit.  Id.  Evi- 
dence held  to  justify  credit  to  administrator 
for  caring  for  widow,  it  being  understood 
by  heirs  that  he  should  do  so.  Knapp  v. 
Jessup,  146  Mich.  348,  109  N.  W.  666.  Evi- 
dence held  to  show  that  claim  for  services 
rendered  decedent,  and  for  which  he  agreed 
to  pay  fair  compensation,  was  reasonable, 
so  that  executrix  was  properly  allowed  sum 
expended  in  paying  it,  particularly  as  ob- 
jectors acquiesced  in  its  allowance.  In  re 
Branch's  Estate,  123  Mo.  App.  573,  100  S. 
W.  516.  Exelcutor  credited  with  amount 
paid  for  nursing  deceased.  In  re  Ramsey's 
Estate  [N.  J.  Eq.]  66  A.  410.  Item  for  board 
of  children  of  executor  and  decedent  dis- 
allowed, evidence  showing  that  he  never 
intended  to  charge  therefor.  Id.  Executor 
held  entitled  to  credit  for  paj'ment  on  ac- 
count of  principal  sum  of  mortgage  given 
by  testatrix  on  land  belonging  to  estate, 
in  which  executor  and  his  children  wer« 
equally  interested.  Id.  Also  for  interest 
paid  on  mortgages  given  by  decedent  dur- 
ing   her    lifetime.     Id.     Administrator    held 
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and  the  expen?os  of  administration.^''  On  his  removal  he  must  account  to  his  suc- 
cessor for  all  such  property.^*'  He  is  not  personally  responsible  for  property  held  by 
decedent  as  life  tenant  which  never  came  into  his  hands.^^  The  representative  of  a 
deceased  representative  can  only  be  charged  with  so  much  of  the  property  of  the 
estate  as  comes  into  his  hands.^-  Though  a  temporary  administrator  has  no  author- 
ity to  pay  legacies,  he  will  be  given  credit  on  accounting  for  the  amount  of  a  legacy 
paid  bv  him,  provided  the  party  receiving  it  is  entitled  to  it,  and  the  estate  is  able 
and  liable  to  pay  it  after  all  prior  charges  are  provided  for.^^  ^. 

The  rights,  duties,  and  liabilities  of  testamentary  trustees  are  entirely  separate 
and  distinct  from  those  of  the  executor.^*  "Where  the  same  person  is  both  executor 
and  testamejL-tary  trustee,^^  or  representative  and  guardian,^"  his  liability  in  one  ca- 
pacity does  not  cease,  nor  his  liability  in  the  other  commence,  until  he  has  turned 
the  property  held  by  him  in  the  former  capacity  over  to  himself  in  the  latter  capacity. 

In  the  management  of  the  estate  the  representative  is  bound  to  act  with  that 
decree  of  skill  and  diligence  which  an  ordinarily  prudent  man  would  exercise 
in  the  direction  and  management  of  his  own  affairs  under  like  circumstances,^^  and 
where  he  does  so,  is  not  ordinarily  liable  for  losses.^^    He  is,  however,  liable  for  losses 


entitled  to  credit  for  balance  found  due 
creditor  of  estate,  which  he  paid.  V\''olfe 
V.  Morgan,  61  W.  Va.  287,  56  S.  E.  504. 
Where  executor  paid  claims  barred  by 
limitations,  etc.,  and  which  were  not  proved 
according  to  law,  after  making  of  order 
directing  him  to  settle  hia  accounts  and 
order  of  reference  to  commissioner  in  suit 
to  settle  estate,  held  that  he  did  so  at  his 
own  risk,  and  that  loss  must  fall  on  him 
rather  than  on  estate,  particularly  where 
petition  in  action  for  settlement  alleged 
that  he  was  about  to  pay  barred  claims, 
and  he  knew  that  it  did.  Hannen  v.  Har- 
rod,  30  Ky.  L.  R.  976,  99  S.  W.  976.  Not 
entitled  to  credit  for  amount  expended  in 
paj'ing  claim  barred  by  special  statute  of 
limitations.  Kenyon  v.  East  Greenwich 
Probate  Ct.,  27  R.  I.  566.  65  A.  267. 

79.     See   §   9D,   post. 

SO.  For  riglit  of  administrator  de  bonis 
non  to  recover  property  converted  by  his 
successor,  see  §  4A,  ante. 

81.  In  action  against  executrix  to  re- 
cover property  alleged  to  have  been  re- 
ceived by  her  testator  under  will  giving 
him  estate  for  life  with  remainder  over, 
held  that  she  could  only  be  compelled  to 
account  therefor  as  executrix,  and  no  per- 
sonal judgment  could  be  recovered  against 
her.     Volhard   v.    Volhard,    104    N.    Y.    S.    578. 

82.  Estate  of  deceased  executor  held 
properly  charged  with  interest  on  mort- 
gage investment  traced  into  his  hands. 
In  re  Rossell.  105  N.  Y.  S.  1098.  Evidence 
held  Insufficient  to  support  finding  that 
legacy  was  in  hands  of  executor  at  time 
of  his  death,  so  that  his  estate  was  im- 
properly    charged     therewith.     Id. 

S3.  Administrator  pendente  lite.  Steel- 
man  V.  Wheaton    [N.  J.  Eq.]    66  A.   195. 

.S4.  Where  trustees  assumed  duties  of 
testamentary  trust,  held  that  neither  bene- 
ficiary of  trust  nor  lier  administrator  could 
call  upon  executor  to  execute  trust  or  com- 
pel him  to  account  as  trustee,  nor  compel 
him  to  account  for  trust  fund  if  he  failed 
to  pay  It  over  to  trustee.  Atwill  v.  Dole 
[N.  H.]  67  A.  403.  Failure  of  testamentary 
trustees    to    give    oJIicial    bond    held    not    to 


have    imposed    upon    executor    duties    of   ad- 
ministering trust.    Id. 

85.  Mere  retention  of  fund  by  executor 
and  trustee  held  not  to  have  operated  to 
terminate  his  liability  as  executor  and  to 
have  Imposed  liability  on  him  as  trustee, 
in  absence  of  an  affirmative  act  showing 
his  intention  to  hold  it  as  trustee.  Flem- 
ing v.  Walker   [Ala.]    44  So.  536. 

86.  Where  administratrix  was  also  guar- 
dian of  decedent's  minor  children,  held  that 
receipt  by  her  as  guardian  to  herself  as 
administratrix  for  sum  belonging  to  mi- 
nors, without  any  actual  payment  of  the 
money,  did  not  operate  to  discharge  herself 
and  her  sureties  as  administratrix,  or  to 
impose  any  liability  on  herself  or  her 
sureties  as  guardian.  In  re  Switzer,  201 
Mo  66,  98  S.  W.  461.  See.  also.  State  v. 
Whitehouse    [Conn.]    67    A.    503. 

87.  If  his  acts  stand  test  of  this  rule, 
cannot  be  held  liable  for  any  loss  sus- 
tained by  estate.  Christy  v.  Christy,  226 
111.  547,  80  N.  E.  242,  afg.  125  111.  App.  442. 
jNlust  at  least  show  that  he  exercised  sucli 
prudence  and  diligence  in  paying  claim 
where  there  Is  no  judgment  effective  for 
his  protection.  In  re  Watson,  115  App.  Div. 
310,  100  N.  Y.  S.  993.  Direction  In  will  to 
sell  land  as  soon  as  same  could  be  sold 
without  sacrifice  held  to  refer  to  time  when 
land  could  be  sold,  and  to  have  In  no  way 
lessened  measure  of  executrix's  duty  when 
she  decided  to  sell.  In  re  Branch's  Estate, 
123  Mo.  App.  573,  100  S.  W.  516.  Discretion- 
ary power  given  executors  by  will  to  com- 
promise, compound,  'and  discharge  debts 
must  be  exercised  by  them  at  their  peril, 
and  their  action  will  be  approved  or  dis- 
approved according  to  whether.  In  view  of 
all  facts,  It  was  for  best  interests  of  estate. 
Brown   v.  Brown    [N.  J.   Eq.]    65  A.   739. 

SS.  Administrator  held  not  liable  for  loss 
due  to  failure  to  collect  purchase  price  of 
lands  sold  under  order  of  court  where  pur- 
chaser was  insolvent.  Denman  v.  Payne  [Ala.] 
44  So.  635.  Administrator  held  not  liable  for 
failure  to  obtain  higher  price  for  corporate 
stock,  there  being  no  evidence  of  fraud  or 
bad    faith.     Christy    v.    Christy,    226    111.    547, 
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due  to  his  negligence,*^  or  to  his  unauthorized  acts  or  omissions.""  It  is  his  duty  to 
administer  the  estate  as  directed  by  the  will,  and  he  is  personally  liable  to  legatees  for 
the  amount  of  their  legacies  where  he  fails  to  do  so.''^ 

In  the  i^erformance  of  his  duties,  the  representative  must  act  with  the  highest 
degree  of  fidelity  and  the  utmost  good  faith."-  As  in  the  case  of  other  trustee's,  he 
may  not  use  or  deal  with  the  property  of  the  estate  to  his  own  personal  advantao-e."^ 


80  N.  E.  242,  afg.,  125  lU.  App.  442.  Failure 
to  obtain  order  of  court  for  sale  of  person- 
alty held  to  impose  no  higher  degree  of 
diligence  than  he  would  be  otherwise  bound 
to  exercise.  Id.  Not  liable  for  error  of 
judgment,  in  absence  of  showing  of  bad 
faith  or  negligence.  In  re  Ring's  Estate, 
132  Iowa,  216,  109  X.  ^^\  710.  Not  liable  for 
failure  to  make  opportune  sale  though  has 
order  for  sale  of  all  personalty.  Id.  Fact 
that  he  acted  upon  request  of  the  widow 
■or  heirs  will  excuse  him,  in  absence  of 
showing  of  bad  faith.  Id.  Where  Tvidow 
requested  him  not  to  sell  personalty  to  one 
making  offer  therefor,  held  that  fact  that 
he  did  not  do  so  did  not  render  him  per- 
sonally liable  for  expenses  thereafter  in- 
curred in  caring  for  it,  or  deprive  him  of 
right  to  compensation  for  so  doing.  Id. 
Administrator  held  not  liable  for  loss  due 
to  failure  of  bank  where  there  was  nothing 
to  show  that  he  was  negligent  in  depositing 
funds  therein.  Knapp  v.  Jessup,  146  Mich. 
348,  109  N.  "W.  666.  Evidence  held  to  show 
that  executrix  obtained  full  rental  value  of 
land  leased  by  her.  In  re  Branch's  Estate, 
123  Mo.  App.  573,  100  S.  W.  516.  Where 
purchase  and  retention  of  securities  by 
executors  and  trustees  -was  within  scope  of 
discretionary  power  given  them  by  will, 
held  that  they  would  not  be  charged  with 
any  loss  incurred  by  reason  of  shrinkage 
In  value.  In  re  Hawk's  Estate,  54  Misc. 
187,   105  N.  Y.  S.   856. 

89.  Administrator  held  not  liable  for  loss 
due  to  failure  of  bank  in  which  funds  were 
deposited  on  ground  that  he  was  dilatory 
in  settlement  of  estate  where  he  had  right 
to  retain  funds  for  care  of  widow,  and  it 
■was  understood  by  heirs  that  he  should  do 
so.  Knapp  V.  Jessup.  146  Mich.  348.  109  N. 
W.  666.  Executrix  held  not  negligent  in 
selling  land  to  son  because  she  did  not  try 
to  obtain  other  bids  or  place  land  on  mar- 
ket. In  re  Branch's  Estate,  123  Mo.  App. 
573,  100  S.  W.  516.  Evidence  held  to  show 
that  executrix  sold  land  for  reasonable 
market  value.  Id.  Evidence  held  not  to 
show  that  better  price  could  have  been 
obtained.  Id.  Executor  held  guilty  of  neg- 
ligence in  paying  claim.  In  re  Watson,  115 
App.  Div.  310,  100  N.  Y.  S.  993.  If  he  negli- 
gently allows  an  invalid  claim  to  go  to 
judgment,  judgment  will  afford  him  no 
protection,  and  he  may  be  properly  charged 
with  amount  paid  thereon.  Id.  Executors 
surcharged  with  amount  of  invalid  claim 
where,  though  doubtful  as  to  its  validity, 
they  failed  to  make  any  defense  or  even 
to  disclose  facts.  Id.  Executor  held  not 
chargeable  with  waste  under  Vt.  St.  2412, 
providing  that  when  administrator  neglects 
or  unreasonably  delays  to  raise  money  by 
collecting  debts  or  selling  property  of  es- 
tate, or  neglects  to  pay  over  money  in  his 
hands,  and  value  of  estate  is  thereby  les- 
sened,   or    unnecessary    cost    or    interest    ac- 


crues, or  persons  interested  suffer  loss, 
same  shall  be  deemed  waste,  and  damages 
sustained  may  be  charged  and  allowed 
against  hira  in  his  account,  or  he  shall  be 
liable  therefor  on  his  bond.  In  re  I.,ane's 
Estate,   79   Vt.   323,   65   A.    102. 

,90.  Where  paper  purporting  to  be  con- 
sent decree,  in  case  to  which  administrator 
was  party,  was  inoperative  as  judgment 
because  court  was  without  jurisdiction, 
held  that,  even  though  it  was  operative  as 
agreement  to  which  administrator  was 
party,  it  did  not  preclude  heirs  from  call- 
ing administrator  to  account  for  any  mat- 
ter therein  charging  estate  with  claims 
with  which  it  was  not  chargeable,  or  which 
provided  for  distribution  of  assets  in  any 
other  manner  than  that  authorized  by  law. 
Sapp  V.  Williamson  [Ga.]  58  S.  E.  447.  It 
being  duty  of  representative  to  Insure  barn, 
held  that,  where  he  did  not  do  so,  he  was 
not  entitled  to  credit  for  amount  expended 
in  rebuilding  it  after  its  destruction  by  fire, 
even  though  deceased  was  unwilling  to  have 
it  insured  in  her  lifetime.  In  re  Ramsey's 
Estate  [N.  J.  Eq.]  66  A.  410.  Administrator 
selling  chattels  and  taking  neither  cash  nor 
security  for  purchase  money  held  charge- 
able with  amount  thereof.  Wolfe  v.  Mor- 
gan, 61  W.  Va.  287,  56  S.  E.   504. 

91.  Where  administrators  with  will  an- 
nexed failed  to  convert  realty  and  person- 
alty into  money  and  pay  legacy  out  of  pro- 
ceeds as  directed  by  will,  though  it  ap- 
peared that  there  was  sufficient  property 
for  that  purpose,  but  administered  estate 
regardless  of  will,  held  that  they  were 
properly  charged  with  amount  of  legacies 
as  found  in  their  hands,  at  instance  of  one 
having  interest  in  remainder  therein.  Har- 
din   v.    Hassell    [Tenn.]    100    S.    W.    720. 

92.  Christy  v.  Christy,  226  111.  547,  80  N. 
E.  242,  afg.  125  111.  App.  442.  Where  admin- 
istratrix assented  to  an  amicable  action  on 
claim  against  estate,  made  no  defense  there- 
to, gave  testimony  in  favor  of  plaintiff,  and 
was  beneficially  interested  in  obtaining  an 
award  in  plaintiff's  favor,  held  that  law 
would  infer  fraud  and  collusion,  adminis- 
tratrix having  placed  herself  in  position 
where  her  duty  as  such  and  her  personal 
interest  were  in  conflict.  White  v.  Penuel 
[Del.]    66   A.   362. 

93.  Cannot  take  assignment  of  mortgage 
on  his  intestate's  land  and  exercise  power 
of  sale  therein  to  foreclose  Interests  of 
heirs.  Morton  v.  Blades  Lumber  Co.,  144 
N.  C.  31.  56  S.  E.  551.  May  with  his  own 
funds  purchase  and  take  an  assignment  of 
a  note  outstanding  against  his  intestate  and 
avail  himself  of  any  securities  held  by  cred- 
itor. Id.  Will,  in  such  case,  be  subrogated 
to  rights  of  creditor,  but  can  collect  from 
estate  only  amount  paid  out  by  him  with 
interest,  and  will  not  be  permitted  to  spec- 
ulate upon  or  make  a  profit  by  buying  in 
debts    of   his   intestate,   nor   to    use   any   ad- 


1194 


ESTATES  OF  DECEDENTS  §  9A. 


9  Cur.  L 


A  purchase  by  him  of  the  proiDerty  of  the  estate  at  his  own  sale  is  generally  held  to 
be  voidable  ^*  at  the  election  of  the  heirs  or  other  interested  parties.''^  So,  too,  trans- 
fers by  heirs  and  legatees  to  the  representative  of  their  interests  in  the  estate  are 
generally  held  to  be  void  at  their  election.^^ 


vantage  In  way  of-  securities  or  otherwise 
which  he  has  thus  acquired  to  injury  of 
creditors,  distributees,  or  heirs.  Id.  Judg- 
ment of  nonsuit,  in  suit  by  minor  heirs  to 
set  aside  mortgage  foreclosure  sale,  held 
erroneous  in  view  of  allegations  of  fraud 
and  collusion,  etc.,  in  complaint.  Id.  Ex- 
ecutors held  to  hold  realty  acquired  by 
mortgage  foreclosure  in  their  representa- 
tive capacity  though  deed  was  made  to  them 
individually.  Hine  v.  Hine,  118  App.  Div. 
285,  103  N.  Y.  S.  535.  Deceased  left  money 
In  firm  business,  standing  to  her  credit  at 
time  of  her  death.  Executors  turned  busi- 
ness into  corporation,  and  issued  to  them- 
selves, as  executors,  stock  in  payment  of 
money  due  by  them  to  estate.  Held  that 
they  should  be  charged  with  amount  stand- 
ing due  deceased  at  time  of  her  death,  with 
interest,  even  though  they  were  guilty  of 
no  wrongdoing.  In  re  Boyer,  54  Misc.  182, 
105  N.  Y.  S.  857.  Title  to  property  pur- 
chased at  partition  sale  was  taken  in  name 
of  third  person  who  furnished  money  to 
pay  purchase  price,  and  who  agreed  to  con- 
vey to  bidder  on  repayment  tlaereof,  bidder 
giving  him  his  note  for  amount  so  paid. 
On  death  of  bidder  his  administratrix  paid 
note  out  of  funds  belonging  to  estate,  and 
took  deed  in  her  individual  capacity.  Held 
that,  note  being  debt  of  estate  which  she 
was  bound  to  pay,  she  took  title  in  trust 
for  estate.  Montgomery  v.  Montgomery  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  1018,  99  S.  \\\ 
1145. 

94.  Cannot  purchase  at  his  own  sale  di- 
rectly or  through  agent.  Brinkerhoff  v. 
Brinkerhoff,  226  111.  550,  80  N.  E.  1056.  Can- 
not purchase  property  and  so  manipulate  it 
as  to  acquire  title,  particularly  when  widow 
and  heirs  ar^  misled  and  imposed  upon  by 
him  by  reason  of  confidence  reposed  in  him. 
Roberts  v.  Weimer,  227  111.  138,  81  N.  E.  40. 
Administrator  sold  decedent's  business  to 
widow  and  was  ordered  to  distribute  part 
of  purchase  price  to  heirs.  Widow  subse- 
Quently  transferred  property  to  corporation 
organized  by  administrator  and  in  which  he 
was  principal  stockholder,  and  he  paid  heirs 
in  stock  at  par  value  in  lieu  of  cash,  credit- 
ing himself  with  amount  he  was  required 
to  pay  them.  Held  that  heirs,  on  discov- 
ering that  stock  was  practically  worthless, 
had  right  to  return  stock  to  him  and  require 
him  to  account  for  money,  and  to  charge 
himself  with  amount  for  which  he  had  taken 
credit  as  paid.  Id.  Held  proper  to  charge 
administrator  with  full  amount  reported  as 
having  been  received  by  him  from  sale, 
though  in  excess  of  appraised  value,  and  to 
refuse  to  set  aside  sale  to  corporation,  since 
heirs  had  right  to  ratify  same.  Id.  Heirs 
held  not  estopped  to  ask  payment  in  cash 
and  that  administrator  be  required  to  ac- 
count for  profits  of  business  up  to  time  of 
sale  to  widow,  they  having  relied  on  his 
misrepresentations  and  repudiated  stock 
transfer  promptly  on  discovering  facts.  Id. 
Executrix  procured  order  to  sell  certain 
tract  of  land  to  pay  debts,  but  delayed 
making  sale,  and  procured  sale  of  said  tract 
undf  r  trust  ^l■^^•<^  thereon  for  purpose  of  her- 


self becoming  purchaser.  She  did  in  fact 
purchase  at  said  sale  with  her  own  funds 
for  amount  of  mortgage  debt  with  costs. 
Held  that  she  would  be  divested  of  title  so 
acquired  at  suit  of  heirs,  and  title  revested 
in  estate,  but  that  she  would  be  subrogated 
to  rights  of  cestui  que  trust  under  trust 
deed.  Stitt  v.  Stitt  [Mo.]  103  S.  W.  547. 
gale  of  stock  in  trade  to  third  person,  from 
whom  it  was  immediately  repurchased  by 
administratrix,  held  collusive,  so  that  latter 
acquired  no  rights  therein  as  against  estate, 
but  was  bound  to  account  for  property  as 
administratrix.  In  re  Frey's  Estate  [N.  J. 
Eq.]  67  A.  192.  Complaint  to  set  aside  pur- 
chase of  property  of  estate  by  executor  held 
to  state  cause  of  action.  Smith  v.  Stevenson 
Brew.  Co.,  117  App.  Div.  690,  102  N.  Y.  S.  672. 
Where  one  executor  procured  transfer  of 
property  of  estate  to  corporation*  formed  by 
him  for  his  personal  benefit,  held  that  hia 
coexecutor  was  entitled  to  sue  in  his  rep- 
resentative capacity  to  have  transaction  set 
aside  though  part  of  stock  in  said  corpora- 
tion had  been  transferred  to  him  without 
consideration,  and,  as  he  claimed,  without 
knowledge  of  fraud.  Id.  Complaint  by  ex- 
«cutor  alleging  that  his  coexecutor  had 
fraudulently  procured  transfer  of  property 
01"  estate  to  corporation  formed  bj'  him  for 
his  personal  benefit,  tliat  part  of  stock  of 
said  corporation  had  been  transferred  to 
plaintiff  individually  without  consideration, 
that  there  were  no  bona  fide  stockliolders, 
joining  all  stockholders,  and  praying  that 
transfers  and  conveyances  be  declared  void, 
or  that  all  stock  be  declared  to  be  property 
of  executors  and  transferred  to  them,  held 
to  state  cause  of  action  in  favor  of  plaintiff 
individually.  Id.  Sale  of  boat  by  executors 
to  themselves,  they  having  subsequently 
turned  it  over  to  corporation  which  they  or- 
ganized, held  void,  so  that  they  were  charge- 
able with  it  at  its  inventory  value.  In  re 
i'.oyer,  54  Misc.  182,  105  N.  Y.  S.  857.  Sale  of 
decedent's  interest  in  partnership  by  execu- 
tor who  had  qualified  to  one  named  as  ex- 
ecutor in  will  who  had  not  yet  qualified, 
but  afterwards  did  so.  held  voidable  at  op- 
tion of  residuary  legatee,  who  was  entitled 
to  rtriulre  e.xecutors  to  account  for  profits 
tiiereof,  and  for  value  of  good  will.  In  re 
Silkman,  105  N.  Y.  S.  872.  Evidence  held  to 
sustain  surrogate's  findings  as  to  profits. 
Id.     Value   of   good    will    determined.     Id. 

05.  .  Such  a  purchase  is  not  void,  but  void- 
able only,  and  riglit  to  set  it  aside  may  bo 
lo.st  by  unreasonable  delay  in  asserting  it. 
Brinkerhoff  v.  Brinkerhoff,  226  111.  550,  80 
N.  B.  1056.  Where  heirs,  knowing  that  ex- 
ecutor had  furnislied  part  of  purcliase  price, 
took  no  steps  for  four  years  to  ascertain 
his  interest,  and  permitted  purchaser  to  re- 
main in  possession  during  that  time,  held 
that  bill  to  set  aside  sale  was  properly  dis- 
missed for  want  of  equity.  Id.  Evidence 
held  to  show  that  parties  seeking  to  sat 
oside  sale  knew  from  day  it  was  made,  or 
shortly  thereafter,  that  executor  had  fur- 
nished  part   of  money   put   Into  land.     Id. 

OC.  Rule  with  relation  to  transactions  be- 
tween   parties    occupying    relation    of    confl- 
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The  representative  is  not  chargeable  with  the  rental  value  of  property  while  it 
is  occupied  by  persons  whom  the  will  provides  may  occupy  it  rent  free/'  nor  after  it 
has  been  turned  over  to  a  legatee  in  satisfaction  of  his  legacy/^  nor  of  property  in 
which  he  has  a  personal  interest  as  tenant  in  common  where  it  is  doubtful  whether 
any  rental  could  have  been  obtained  therefor.^^ 

The  burden  of  showing  that  the  representative  has  received  property  for  which 
he  has  not  accounted  is  on  the  part}-  so  contending.^ 

In  Louisiana  the  remedy  of  an  heir  reeking  to  charge  the  representative  with 
property  claimed  by  him  personally  is  by  a  direct  action  against  him  for  its  recovery,- 
and  the  remedy  of  one  seeking  to  hold  him  personally  liable  for  his  acts  is  by  opposi- 
tion to  his  account.^ 

Subrogation  of  representative  to  rights  of  estate  or  third  persons^ — A  repre- 
sentative purchasing  with  his  own  funds  an  outstanding  claim  against  the  estate, 
and  taking  an  assignment  of  a  mortgage  given  to  secure  it,  will  be  subrogated  to  the 
rights  of  the  creditor  to  the  extent  of  the  amount  paid  with  interest.^  The  same  is 
true  of  a  representative  purchasing  property  of  the  estate  at  a  sale  under  a  trust  deed.« 

Executors  de  son  tort? — One  taking  possession  of  an  estate  without  any  admin- 
istration is  ordinarily  chargeable  with  the  value  of  all  the  property  received  by  him, 
less  all  payments  for  which  a  lawful  representative  would  have  been  entitled  to 


dence  held  inapplicable  where  administrator 
personally  took  no  interest  in  estate  under 
deed  of  heir  conveying  to  him  all  his  in- 
terest in  estate  In  trust  for  creditors.  Bod- 
die  V.  Ward  [Ala.]  44  So.  105.  Held  that 
purchaser  for  value  from  administrator  was 
entitled  to  protection  where  he  did  not  par- 
ticipate in  or  have  notice  of  undue  influ- 
ence practiced  by  his  grantor  In  securing 
deed  from  heir,  though  he  had  knowledge 
or  notice  of  existence  of  confidential  rela- 
tion. Id.  Bill  seeking  to  set  aside  convey- 
ance alleged  to  have  resulted  from  repre- 
sentations of  administrator  where  such  rep- 
resentations were  not  alleged  to  have  been 
false  in  any  respect.  Id.  Where  deed  by 
heir  recited  that  estate  had  been  judicially 
decreed  to  be  insolvent,  held  that  it  was 
necessary  for  bill  seeking  to  set  aside  deed 
and  conveyance  thereunder  to  innocent  third 
party  to  negative  said  recital  and  affirm 
solvency  of  estate,  claimant  having  no  in- 
terest in  estate  if  it  was  insolvent.  Id. 
As  In  case  of  other  trustees,  limitations  be- 
gin to  run  when  representative  repudiates 
his  trust,  and  knowledge  of  that  fact  is 
brought  home  to  heir.  Jolly  v.  Miller,  30 
Ky.  L.  R.  341,  98  S.  W.  326.  Heirs  gave  ad- 
ministrator power  of  attorney  authorizing 
him  to  compromise  claims  belonging  to  es- 
tate and  to  sell  realty.  Subsequently  an 
heir  sold  his  entire  Interest  in  estate  to  ad- 
ministrator. In  action  to  set  aside  said  sale, 
held  that  heir's  deed  revoked  power  of  at-" 
torney  executed  by  him,  and  severed  trust 
relation  existing  between  himself  and  ad- 
ministrator by  virtue  of  latter's  office,  and 
that  limitations  commenced  to  run  in  favor 
of  administrator  when  said  deed  was  exe- 
cuted  and   delivered.     Id. 

97.  Clift  v.  Newell   [Ky.]   102  S.  W.   832. 

98.  House  belonging  to  testator  was  oc- 
cupied by  executor  and  his  wife  at  testator's 
death.  It  was  subsequently  agreed  tliat 
wife,  who  was  residuary  legatee,  should 
take  house  and  lot  in  payment  of  her  leg- 
acy, and  executor  conveyed  same  to  her 
through    their    person.      Held    that    executor 


who  continued  to  occupy  property  until  his 
death  was  not  liable  for  rental  value  there- 
of after  execution  and  delivery  of  deed 
therefor,  It  not  appearing  that  transaction 
v.'as  not  advantageous  to  estate.  In  re 
Lane's   Estate,    79    Vt.    323,    65    A.    102. 

99.  In  re  Robinson,  53  Misc.  205,  104  N.  T. 
S.  599. 

1.  Heirs  and  universal  legatees  claiming 
that  executor  had  received  certain  money 
from  decedent  during  her  lifetime  for  in- 
vestment, which  he  had  not  accounted  for 
or  inventoried,  and  that  he  had  purchased 
certain  realty  in  his  own  name  with  part  of 
said  fund,  which  should  be  inventoried,  held 
to  have  burden  of  proving  those  facts.  Suc- 
cession of  Hough  [La.]  44  So.  190.  Evidence 
held    insufficient    to    sustain    allegations.     Id. 

2.  Executrix,  who  In  her  individual  ca- 
pacity holds  and  claims  as  owner,  under  a 
conveyance  from  her  testator,  property 
which  is  claimed  by  coheir  as  belonging  to 
succession,  has  right  to  demand  that  any 
attack  on  her  title  be  made  by  means  of  a 
direct  and  independent  action,  regularly 
docketed  and  allotted,  and  her  objection, 
niade  in  limine,  that  such  action  has  been 
begun  In  the  succession,  without  allotment, 
is  properly  sustained.  Const,  art.  134.  Suc- 
cession of  Kranz,  117  La.  647,  42  So.  197. 

3.  Proper  remedy  of  one  seeking  to  hold 
administrator  personally  responsible  for  his 
acts,  and  to  contest  existence  of  amount  of 
expenses  incurred,  and  distribution  of  bal- 
ance among  heirs,  held  to  be  by  opposition 
to  account  filed  by  him,  and  not  by  direct, 
separate  action  against  him.  Succession  of 
Trahan,  118  La.  762,  43  So.  400. 

4.  See  7  C.  L.  1448. 

5.  Will  not  be  permitted  to  make  profit 
out  of  transaction.  Morton  v.  Blades  Lumber 
Co.,  144  N.  C.  31,  56  S.  E.  551. 

6.  Executrix  purchasing  property  at  sale 
under  trust  deed  held  subrogated  to  rights  of 
cestui  que  trust.  Stitt  v.  Stitt  [Mo.]  103  S. 
W.  547. 

7.  See  7  C.  L.  1448. 
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credit.®  Statutes  relating  to  intermeddlers  have  no  application  to  a  sale  of  realty  be- 
longing to  the  estate  by  an  heir.^ 

(§  9)  B.  Representative  as  debtor  or  creditor}'^ — As  a  general  rule  the  repre- 
sentative is  chargeable  with  his  personal  indebtedness  to  the  estate  as  so  much  money 
in  his  hands  for  the  usual  purposes  of  administration,^^- in  the  absence  of  a  showing 
that  he  was  hopelessly  insolvent  at  the  time  of  his  appointment,  and  continued  in  that 
condition  during  all  the  time  of  his  administration  up  to  and  including  the  time  of 
his  final  settlement/-  the  burden  of  establishing  such  insolvency  being  on  him.^^  He 
cannot  be  permitted  by  virtue  of  his  trust  position  to  gain  any  advantage  with  refer- 
ence to  his  own  indebtedness  which  he  would  not  otherwise  possess.^* 

Personal  claims  of  the  representative  against  the  estate  must  ordinarily  be 
presented,  proved,  and  allowed  in  the  same  manner  as  other  claims,^^  and  will  share 
in  the  distribution  of  assets  on  the  same  basis  as  those  of  other  creditors.^^    In  states 


8.  Gen.  St.  vol.  2,  p.  1426,  §  3.  Widow. 
Tuite  V.  Tuite  [N.  J.  Eq.].  66  A.  1090.  Com- 
plainants permitted  to  amend  bill  seeking 
to  charge  defendant  as  trustee  so  as  to 
make  it  one  for  an  accounting  from  her  as 
executor  de  son  tort,  making  a  representa- 
tive of  estate  a  party.     Id. 

9.  Since  he  has  right  to  sell  his  Inter- 
est, and  sale  by  him  passes  only  such  In- 
terest as  he  has,  and  does  not  preclude  sub- 
sequent sale  by  administrator  to  pay  debts, 
Burns'  Ann.  St.  1901,  §  2413.  Held  to  have 
no  application.  Tifjpecanoe  Loan  &  Trust 
Co.  V.  Carr  [Ind.  App.]   78  N.  E.  1043. 

10.  See   7   C.   L.    1449. 

11.  State  V.  Johnson,  144  N.  C.  257,  56  S. 
E.  922.  He  and  his  sureties  'are  liable 
therefor  on  his  official  bond.  Kirby  v.  Moore, 
30  Ky.  L.  R.  1020,  99  S.  W.  1156.  Where  ad- 
ministrator had  property  belonging  to  de- 
cedent in  hla  hands  immediately  before  his 
appointment,  held  that  it  devolved  upon 
him  and  his  surety,  if  they  desired  to  show- 
that  it  did  not  come  Into  his  hands  as  ad- 
ministrator, to  show  some  disposition  of  it 
before  date  of  his  qualification.  Id.  Evi- 
dence held  to  show  that  administrator  held 
money  of  decedent  as  his  agent,  so  that  it 
became  assets  in  his  hands  on  his  qualifi- 
cation. Id.  Administrator  held  properly 
charged  with  indebtedness,  evidence  being 
insufficient  to  show  payment.  Denman  v. 
Payne  [Ala.]  44  So.  635.  Administrator  by 
accepting  letters  held  to  have  become 
chargeable  with  amount  of  indebtedness, 
represented  by  notes  and  checks,  of  firm  of 
wl^lch  he  was  member.  In  re  Ablowich,  118 
App.  Div.  626.  103  N.  T.  S.  699.  Fact  that 
letters  were  revoked  before  estate  was  ad- 
ministered, and  that  he  turned  notes  and 
checks  over  to  his  successor,  who  accepted 
them,  held  not  to  have  released  original  ad- 
ministrator from  such  liability.     Id. 

12.  State  V.  Johnson,  144  N.  C.  257,  56  S. 
E.  922.  Evidence  held  to  sustain  finding 
that  administrator  was  solvent  when  ap- 
pointed. Id.  On  Issue  of  solvency  applica- 
tion of  administrator  to  surety  company  for 
his  official  bond,  in  which  he  staced  value  of 
his  estate  over  his  liabilities,  and  on  which 
bond  was  issued,  held  admissible  as  against 
him  and  surety.  Id.  Evidence  as  to  num- 
ber of  docketed  judgments  in  administra- 
tor's favor  held  admis-sible.     Id. 

13.  State  V.  Johnson,  144  N.  C.  257,  56  S. 
E.   922. 


14.  Son,  acting  as  agent  of  his  mother, 
collected  certain  rents  of  realty  belonging 
to  her,  and,  without  her  consent,  but  with 
that  of  his  brother,  expended  them  upon 
property  in  which  he  and  his  brother  were 
jointly  interested.  Brother  and  mother  died 
and  son  was  appointed  latter's  administra- 
tor. Held  that  minor  children  of  brother 
cculd  compel  administrator  to  pay  to  estate 
v/hich  he  represented  amount  of  rents  so 
collected,  though  they  had  received  by  in- 
heritance the  property  on  which  they  were 
expended.  Coffey  v.  Coffey,  193  Mass.  398, 
79   N.   E.   742. 

15.  Where  letters  provided  that  all  claims 
not  filed  within  year  should  be  barred,  held 
that  administrator's  personal  claim  was 
barred  when  not  so  filed.  In  re  Ring's  Es- 
tate, 132  Iowa,  216,  109  N.  W.  710.  Claim 
that  he  did  not  know  that  it  was  necessary 
held  no  excuse,  his  mistake  being  purely 
one  of  law,  and  due  to  his  own  neglect.  Id. 
Where  parties  failed  to  agree  upon  arbitra- 
tion under  Rev.  Laws,  c.  141,  §§  6,  7,  to  pass 
upon  personal  claim  of  administrator,  held 
that  It  became  duty  of  court  to  pass  upon  it. 
as  well  as  upon  all  other  matters  involved 
in  his  account.  Wood  v.  Farwell  [Mass.] 
81  N.  E.  294.  Representative  administering 
insolvent  estate  under  the  statute  may  pre- 
sent his  own  claim,  and,  unless  it  is  made 
to  appear  to  be  dishonest  or  fraudulent, 
may  be  admitted  to  participate  in  distri- 
bution of  assets  on  same  footing  as  other 
creditors.  Wheedon  v.  Nicliols  [N.  J.  Eq.] 
65  A.  445.  Mere  fact  that  general  statute 
of  limitations  has  run  against  claim  does 
not,  without  further  proof,  justify  inference 
that  claim  is  dishonest.  Id.  He  cannot,  in 
s'uch  case,  elect  to  proceed  at  law  or  in 
equity    against    himself    as    other    claimants 

I  might  do,  but  jurisdiction  of  orphans'  court 
is  exclusive.  Id.  Claim  of  executor  for 
services  rendered  decedent  during  his  life- 
time cannot  be  allowed  where  it  does  not 
appear  that  any  price  therefor  was  agreed 
on,  and  reasonable  value  of  such  services 
i.-^  not  shown.  In  re  Flaacke's  Estate  [N.  J. 
Eq.]  64  A.  1020.  Claim  allowed  in  part  and 
rejected  in  part.     Id. 

10.  Wheedon  v.  Nichols  [N.  J.  Eq.]  65  A. 
445.  Executor  of  Insolvent  estate  cannot 
retain  full  amount  of  debt  owing  to  him  by 
estate,  but  must  accept  dividend  same  as 
other  creditors.  In  re  Wiley's  Estate  [N. 
J.  Eq.]    65  A.   212. 
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where  the  representative  may  waive  the  general  statute  of  limitations,  his  personal 
claim  cannot  be  disallowed  solely  on  the  ground  of  the  running  of  limitations  unless 
it  is  shown  to  be  dishonest  or  fraudulent.^^ 

(§9)  C.  Interest  on  property  or  funds}^ — As  a  general  rule  the  representa- 
tive is  not  chargeable  with  interest  unless  he  has  actually  received  it,  or  where,  from 
culpable  delay  in  settling  his  accounts,  it  may  be  fairly  inferred  that  he  has  made  a 
profit  out  of  the  funds  in  his  hands,^^  nor  with  interest  on  funds  in  his  hands  unin- 
vested during  the  period  allowed  by  law  for  the  settlement  of  the  estate.-"  He  will, 
however,  be  charged  with  interest  on  money  paid  out  without  authority  of  law,^^  or 
used  by  him  for  his  own  individual  benefit.-- 

In  calculating  interest  it  should  ordinarily  be  charged  on  each  year's  balance 
from  its  close,-^  with  annual  rests.-* 

(§9)  D.  Allowance  for  expenses,  costs,  counsel  fees,  and  funeral  expenses.-^ — ■ 
The  representative  is  entitled  to  a  reasonable  allowance  for  all  necessary  expenses 
incurred  by  him  in  the  care,  management,  and  settlement  of  the  estate,'"  even  when 
acting,  in  good  faith,  under  a  voidable  order  of  appointment,^'  but  not  for  expenses 
incurred  because  of  his  own  negligence  or  neglect  of  duty.^^  Thus,  he  has  been  held 
to  be  entitled  to  credit  for  sums  necessarily  expended  for  traveling  expenses,-^  re- 
pairs/" taxes,^^  insurance,^-  caring  for  crops  on  leased  land,^^  and  collecting  claims.^'* 


17.  Since  statute  relating  to  administra- 
tion of  insolvent  estates  does  not  require 
representative  to  interpose  limitations  as 
defense  against  claim  of  third  person,  on 
which  latter  elects  to  proceed  by  action  at 
law  or  suit  in  equity,  running  of  limita- 
tions is  not  bar  to  his  own  honest  claim 
which  is  necessarily  tried  before  orphans' 
court.  Wheedon  v.  Nichols  [N.  J.  Eal  65 
A.   445. 

18.  See  7  C.  L.   1450. 

19.  Administrator  held  not  chargeable 
personally  with  interest  on  funds  held  by 
him  pending  his  appeal  from  decree  of  dis- 
tribution, appeal  not  being  frivolous,  he  not 
having  made  any  profit  on  said  fun-d,  and  it 
not  appearing  that  he  could  have  profitably 
invested  it.  In  re  Davis'  Estate,  35  Mont. 
273,    88    P.    957. 

20.  During  year  allowed  for  settlement. 
Wyckoff  V.  O'Xeil  [N.  J.  Err.  &  App.]  67  A. 
32,  afg.   [N.  J.  Eq.]    63  A.   982. 

21.  Executor  not  being  entitled  to  com- 
missions until  his  accounts  have  been  set- 
tled and  allowed  by  court,  held  that  he 
would  be  charged  with  interest  to  time  of 
accounting  on  money  withdrawn  on  account 
of  commissions  prior  to  settlement.  Wyck- 
off V.  O'Neil  [N.  J.  Err.  &  App.]  67  A.  32, 
afg.  [N.  J.  Eq.]  63  A.  982.  Burden  held  on 
contestant  to  show  that  executor  could  with 
reasonable  diligence  have  received  six  per 
cent  interest  on  funds  wrongfully  with- 
drawn.    In    re    Silkman,    105    N.    Y.    S.    872. 

22.  Where  executors  turned  decedent's 
business  into  corporation,  and  issued  to 
themselves  as  executors  stock  therein  in 
payment  of  money  due  by  them  to  estate, 
held  that  they  would  be  charged  with 
amount  standing  due  deceased  from  busi- 
ness at  her  death,  with  interest.  In  re 
Bover,  54  Misc.  182,  105  N.  Y.  S.   857. 

23.  Wolfe  V.  Morgan,  61  W.  Va.  287,  56  S. 
E.   504. 

24.  Court  in  statement  of  administrator's 
account  made  annual  stops  and  rests,  cred- 
iting  him   with   current   expenses   of   admin- 


istration, and  charging  him  with  interest 
at  eight  per  cent  on  balance  from  year  to 
year  to  date  of  final  settlement,  though 
usual  exculpatory  affidavit  was  filed.  Held 
that  distributees  were  not  purejudiced. 
Howard  v.   Paitherford   [Ala.]   43  So.   30. 

25.     See  7  C.  L.  1450. 

20.  Is  witiiin  judicial  discretion  of  chan- 
cery court  to  appropriate  corpus  of  estate 
to  reimbursement  of  administrator  for  ex- 
penses incurred  in  and  about  estate  in  mat- 
ters wliich  would  have  been  authorized  by 
court  had  previous  application  been  made 
therefor.  Johnson  v.  Porterfield  [Ala.]  43 
So.  228.  Oath  of  administrator  held  to 
Justify  allowance  of  items  for  expenses  of 
administration.  Wolfe  v.  Morgan,  61  W. 
Va.  287,  56  S.  E.  50-f. 

27.  On  revocation  of  appointment,  where 
letters  were  not  void  for  want  of  jurisdic- 
tion. Code  Civ.  Proc.  §  4043.  In  re  Owen's 
Estate    [Utah]    91   P.   283. 

28.  Executor  held  not  entitled  to  allow- 
ance for  penalty  collected  for  failure  to  pay 
inheritance  taxes  on  time,  or  for  interest  on 
amount  of  sucli  tax  after  expiration  of  j-ear, 
at  which  time  he  was  bound  to  pay  them. 
Wyckoff  V.  O'Xeil  [N.  J.  Err.  &  App.]  67  A. 
32,  rvg.   [N.  J.  Eq.]   63  A  9S2. 

29.  Expenses  incurred  in  dealing  with 
certain  mortgage  securities.  Wyckoff  v. 
O'Xeil  [X.  J.  Err.  &  App.]  67  A.  32,  rvg. 
[X.   J.   Eq.]    63   A.    982. 

30.  Executor  held  entitled  to  credit  for 
amount  spent  in  repairing  and  painting 
house  in  which  he  and  his  two  children  re- 
sided, both  property  and  fund  from  which 
payment  was  made  belonging  to  the  three 
equally,  and  also  for  painting  another  house. 
In  re  Ramsey's  Estate   [X.  J.  Eq.]   66  A.  410. 

31.  State  and  county  taxes  assessed 
against  estate  and  paid  by  him.  Howard  v. 
Rutherford  [Ala.]  43  So.  30.  Collateral  in- 
heritance taxes  paid  by  him  on  legacies,  and 
interest  collected  thereon  under  statute  for 
one  year  at  six  per  cent,  though  it  was  his 
duty  to  deduct  such  tax  at  settlement  with 
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There  is  a  conflict  of  authority  as  to  whether  he  is  entitled  to  be  reimbursed  for  the 
cost  of  a  surety  bond.^^ 

He  is  entitled  to  a  reasonable  allowance  for  necessary  attorney's  fees  *'  and" 
the  costs  and  expenses  of  litigation  necessarily  incurred/^  even  though  such  litigation 
is  unsuccessful/^  but  not  for  attorney's  fees  incurred  in  litigation  for  his  individual 
benefit,^^  or  rendered  necessary  by  his  improper  conduct/**  nor  for  the  performance 


legatees.  Wyckoff  v.  O'Neil  [N.  J.  Err.  & 
App.]  67  A.  32,  rvg.  [N.  J.  Eq.]  63  A.  982, 
Held  error  to  charge  executrix  personally 
with  amount  of  tax  paid  Federal  govern- 
ment which  wa.s  not  proper  charge  against 
estate,  it  being  conceded  that  same  could  be 
recovered  back  under  law  as  interpreted  by 
Federal  courts.  In  re  Marx,  117  App.  Dlv. 
890,    103   N.  Y.   S.    446. 

32.  Item  for  insurance  premiums  disal- 
lowed, there  being  no  evidence  to  support  it. 
In   re  WUey's   Estate    [N.   J.   Eq.]    65   A.   212. 

33.  In  re  Ring's  Estate,  132  Iowa,  216, 
109  N.  W.  710. 

34.  Money  paid  society  for  obtaining 
money  from  debtor  of  intestate  in  Ger- 
many, and  taking  proceedings  to  recover 
half  of  It  from  intestate's  father,  the  ex- 
ceptant, to  whom  it  was  improperly  paid. 
In   re  Frey's  Estate   [N.  J.   Eq.],  67   A.   192. 

35.  Administrator  held  not  entitled  to 
allowance  for  sum  paid  guaranty  company 
for  becoming  surety  on  his  bond,  it  being 
his  duty  to  furnish  bond.  Hays  v.  Johnson's 
Adm'r,   30  Ky.  L.   R.   614.   96   £.  W.  332. 

3G.  ■U'here  counsel  are  employed  and  ren- 
der services  in  prosecuting  and  defending 
claims,  etc.,  administrators  are  entitled  to 
be  allowed  reasonable  counsel  fees,  paid  or 
to  be  paid.  Ward  v.  Koenlg  [Md.]  67  A.  236. 
Previous  order  of  orphans'  court  authoriz- 
ing employment  Is  not  necessary  to  Justify 
8-llowance.  Id.  Compensation  should  not  be 
greater  because  three  counsel  were  em- 
ployed  instead   of   one.     Id. 

Propriety  of  allowance  for  particular  serv- 
ices end  amount  to  be  nllovred  determined. 
Howard  v.  Rutherford  [Ala.]  43  So.  30;  Hays 
v.  Johnson's  Adm'r,  30  Ky.  L.  R.  614,  99  S. 
W.  332;  Ward  v.  Koenig  [Md]  67  A.  236; 
Wyckolf  v.  U'Neil  [N.  J.  Err.  &  App.]  67  A. 
32,  rvg.  [N.  J.  Eq.]  63  A.  982;  In  re  Wiley's 
EPtate  [N.  J.  Eq.]  65  A.  212;  In  re  Flaacke's 
Estate  [N.  J.  Eq.]  64  A.  1020.  For  success- 
fully resisting  motion  co  remove  executor. 
In  re  Boyer,  54  Misc.  182,  105  N.  Y.  S.  857.  For 
successfully  defending  suit  attacking  title  of 
testator  to  realty  and  his  right  to  dispose  of 
same  by  will,  and  for  damages,  whether  suit 
was  technically  one  against  him  as  executor  or 
individually.  Ackermann  v.  Ackermann  [Tex:. 
Civ.  App.]  18  Tex.  Ct.  Rep.  425,  99  S.  W.  889. 
Where  agreement  by  devisees  established 
legacy  and  gave  legatee  Hen  on  certain 
realty  for  amount  thereof,  held  that  ft  was 
duty  of  executor  to  defend  suit  by  devisees 
attacking  status  of  legatee's  claim,  and  that 
he  was  entitled  to  employ  counsel  at  ex- 
pense of  estate  for  that  purpose,  though 
legatee    also    employed    counsel.     Id. 

Itemn  for  fees  diaalloTredi  Fees  for  extra 
counsel,  ■where  no  reason  appeared  why 
counsel  regularly  retained  at  regular  salary 
could  not  have  conducted  litigation.  In  re 
Davis'  Estate,  35  Mont.  273,  88  P.  957.  For 
advising  administratrix,  where  latter  mis- 
managed estate  and  objections  to  account 
were  sustained.  In  re  Frey's  Estate  [N.  J. 
Eq.]    67   A.    192.     Fees    Incurred    In    resisting 


application  for  additional  time  in  which  to 
elect  between  will  and  dower,  interests  of 
estate  not  having  required  such  resistance. 
In  re  Flaacke's  Estate  [N.  J.  Eq.]  64  A.  1020. 
Fees  incurred  in  unsuccessful  attempt  to 
procure  removal  of  coexecutor.  In  re  Ar- 
cher's Estate,  51  Misc.  260,  100  N.  Y.  S.  1095. 
For  services  on  probate  of  will,  as  not  nec- 
essary or  beneficial,  executor,  who  was 
himself  an  attorney,  having  done  all  the 
work.  In  re  Wick's  Estate,  53  Misc.  211, 
104  N.  Y.  S.  717.  Fees  in  defending  small 
claim  and  allowance  therefor  limited  to 
taxable  costs  and  disbursements.     Id. 

37.  Will  not  be  charged  personally  with 
costs  of  action  or  defense  unless  It  appears 
that  he  was  guilty  of  mismanagement  or 
bad  faith  with  reference  thereto.  Code  Civ. 
Proc.  §  1859.  In  re  Davis'  Estate,  35  Mont. 
273,  88  P.  957.  Where  representatives  of 
two  estates  appealed,  using  one  transcript 
and  one  brief,  held  that  cost  of  preparing 
same  should  be  divided  and  representative 
on  one  of  said  estates  was  not  entitled  to 
allowance  of  more  than  half  amount  so  ex- 
pended.    Id. 

Items  allowed:  Costs  and  guardian  ad  li- 
tem fees.  Howard  v.  Rutherford  [Ala.]  43 
So.  30.  Sum  paid  security  company  for  be- 
coming security  on  administrator's  appeal 
bond  to  supersede  Judgment  against  estate. 
Hays  V.  Johnson's  Adm'r,  30  Ky.  L..  R.  614, 
99  S.  W.  332.  Costs  and  expenses  of  liti- 
gation and  costs  of  appeal.  In  re  Davis' 
Estate,  35  Mont.  273,  88  P.  957.  Amount 
paid  for  copies  of  answers  in  chancery  suits 
which  executor  was  justified  In  defending. 
In  re  Flaacke's  Estate  [N.  J.  Eq.]  64  A. 
1020. 

3S.  Fact  that  services  may  have  proved 
unsuccessful  does  not  preclude  allowance, 
where  there  was  reasonable  grounds  for  in- 
f^tituting  or  defending  proceedings.  Ward 
V.  Koenig  [Md.]  67  A.  236.  Appeal  by  ad- 
ministrator with  will  annexed  held  justi- 
fied so  that  he  was  properly  credited  with 
costs  thereof  though  unsuccessful.  In  re 
Davis'    Estate,    35   Mont.    273,    88   P.    957. 

39.  Fees  Incurred  by  executrix  in  suit 
instituted  by  her  In  which  she  set  up  claim 
in  hostility  to  estate.  Brown  v.  Cresap,  61 
W.  Va.  315,  56  S.  E.  603. 

40.  Executor  failing  to  appeal  from  as- 
sessment of  collateral  inheritance  taxes  In 
foreign  state  within  time  allowed  by  law 
held  not  entitled  to  allowance  for  fees 
expended  In  subsequent  attempt  to  have 
such  assessment  opened  for  purpose  of  dis- 
charging himself  from  liability.  In  re 
Flaacke's  Estate  [N.  J.  Eq.]  64  A.  1020.  Re- 
fusal  of  executor  to  render  account  on  de- 
mand held  not  to  preclude  allowance  to 
him  for  fees  incurred  in  defending  account 
In  suit  for  accounting,  etc.,  by  heirs,  it 
appearing  that  if  he  had  rendered  them  the 
account  filed  In  said  suit  they  would  not 
have     been     satlsfTod     therewith,     and     suit 

would    still    have    been    necessary    to    settle 
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of  services  which  it  was  his  duty  to  personally  perform.*^  He  will,  ordinarily  be  al- 
lowed the  expense  of  probating  the  will  and  procuring  the  appointment  of  a  repre- 
Bentative.^^  There  is  a  conflict  of  authority  as  to  whether  he  will  be  reimbursed  for 
expenses  incurred  in  defending  a  will  admitted  to  probate.*^ 

The  burden  is  on  the  representative  to  show  that  the  expenditures  for  which  he 
seeks  reimbursement  were  in  fact  made,''*  and  that  they  were  necessary.*" 

Funeral  expenses}^ — The  reasonable  funeral  expenses  of  deceased  are  a  proper 
charge  against  his  estate.*'' 

(§9)  E.  Eights  and  liahilities  of  corepresentatives^^ — An  executor  to  whom 
the  will  gives  the  right  to  use  the  personalty  for  life  as  legatee  is  entitled  to  exclu- 
sive possession  thereof  as  against  his  coexecutor.*^  Knowledge  of  one  representative 
in  regard  to  the  affairs  of  the  estate  is  generally  the  knowledge  of  all.^°  An  attorney 
employed  by  one  of  several  representatives  will  be  held  to  represent  them  all  where 
the  others  know  that  he  is  acting  for  the  estate  and  do  not  object.^^  All  corepresen- 
tatives  must  ordinarily  join  in  the  exercise  of  powers  conferred  on  them  jointly.^^ 
One  representative  may  sue  his  corepresentative  where  questions  arise  between  the 
estate  and  the  latter  jeopardizing  the  rights  of  person  interested  in  the  estate.^^  A 
representative  who  refuses  to  or  cannot  join  in  a  complaint  by  his  corepresentative 
may  be  made  a  party  defendant.^* 


11.     Ackerman  v.  Ackerman    [Tex.  Civ.  App.] 
18  Tex.   Ct.   Rep.   425,   99   S.   W.   889. 

41.  Not  for  preparing  account.  In  r'e 
Ramsey's  Estate  [N.  J.  Eq.]  66  A.  410. 
Not  for  services  in  preparing'  and  defending 
account,  where  executor  was  member  of 
bar,  and  it  did  not  appear  that  he  did  not 
prepare  hi&  own  account,  and  account  ^vas 
surcharged  with  excessive  amount  paid  for 
counsel  fees.  In  re  Flaacke's  Estate  [N.  J. 
Eq.]  64  A.  1020.  Not  for  services  in  ex- 
amining contents  of  safe,  etc.,  and  assorting 
and  arranging  papers  and  accounts  of  de- 
ceased, or  in  preparing  final  account.  In  re 
Wiley's  Estate  [N.  J.  Eq.]  65  A.  212.  Not 
for  services  not  of  legal  character,  which 
should  have  been  performed  by  executor 
personally.  In  re  Archer's  Estate,  51  Misc. 
260,  100  N.  Y.  S.  109^ 

42.  Expense  of  ifrobating  will  and  pro- 
curing letters  of  administration  with  will 
annexed  on  death  of  executor  allowed.  In 
re  Pearce's  Estate,  53  Misc.  215,  104  N.  T.  S. 
469.  Fifty  dollars  allowed  for  services  of 
counsel  in  advising  executor  as  to  manner 
of  probating  will,  course  he  should  pursue, 
and  attendance  at  court  to  prove  will.  In 
r«  Wiley's  Estate   [N.  J.  Eq.]    65  A.  212. 

43.  Duty  of  executor  to  defend  will  from 
attack  does  not  confer  upon  him  an  un- 
qualified right  to  incur  and  charge  against 
estate  all  items  of  expenditure  in  so  doing 
that  he  may  see  fit,  but  he  can  only  be 
allowed  for  such  expenditures  as  are  neces- 
sary and  are  made  In  defending  attack 
upon  original  probate  In  good  faith,  In  view 
of  fact  that  Code  Civ.  Proc.  §  1332,  gives 
court  discretionary  power  to  determine 
whether,  when  resistance  Is  unsuccessful, 
executor  shall  be  charged  with  them  or 
they  shall  be  paid  out  of  estate.  In  re 
Dillon's  Estate,  149  Cal.  683,  87  P.  379. 
Where  account  of  executor  was  filed  pend- 
ing determination  of  petition  to  revoke 
probate  and  to  admit  alleged  later  will, 
held  error  to  allow  items  for  expenditures 
in  defending  first  will,  but  such  items 
thould   have   been   retired   from  account   for 


consideration  after  contest  had  been  deter- 
mined. Id.  Held  duty  of  executor  to  de- 
fend ejectment  suit  brought  to  test  validity 
of  will,  so  that  he  was  entitled  to  reason- 
able counsel  fee  for  that  purpose.  In  re 
Flaacke's  Estate    [N.   J.   Eq.]    64   A.    1020. 

44.  Items  excepted  to.  In  re  Wiley's  Es- 
tate [N.  J.  Eq.]  65  A.  212.  Evidence  held 
to  show  payment  for  burial  lot,  headstone, 
etc.  In  re  Frey's  Estate  [N.  J.  Eq.]  67  A. 
192.  Representative  Is  himself  competent 
witness  on  question  of  payment.     Id. 

45.  That  expenditures  for  attorney's  fees 
were  rendered  necessary  by  requirements 
of  estate.  In  re  Davis'  Estate,  35  Mont. 
273,  88  P.  957. 

46.  See  7  C.  L.  1453. 

47.  For  right  of  persons  other  than  rep- 
resentative to  recover  against  estate  for  fu- 
neral expenses  paid  by  them,  see  §  6A,  ante. 
Wolfe  v.  Morgan,  61  W.  Va.  287,  56  S.  E. 
504.  Reasonable  amount  for  constructing 
burial  vault  and  for  keeping  same  in  re- 
pair. Kn.app  v.  Jessup,  146  Mich.  348,  109 
N.  W.  666.  Items  for  funeral  expenses, 
digging  grave,  and  marking  monument  al- 
lowed. In  re  Pearce's  Estate,  53  Misc.  215, 
104  N.  T.  S.  469.  Reasonable  expenses  of 
wake  held  allowable.  McCullough  v.  Mc- 
Creadv,  52  Misc.  542,  102  N.  Y.  S.   633. 

4S.     See  7  C.  L.  1454. 

49.  Wife  to  whom  will  gave  certain  per- 
sonalty to  have  Income  thereof  for  life, 
with  right  to  use  principal  if  she  should 
need  it,  and  remainder  over.  In  re  Tre- 
lease,  115  App.  Div.  654.  100  N.  Y.  S.  1051, 
afg.   49  Misc.  205,   96  N.  Y.  S.   318. 

50.  As  to  claim.  In  re  Watson,  115  App. 
Div.   310,  100  N.  Y.  S.   993. 

51.  Where  did  not  dsiclalm  their  services, 
or  advise  his  coadministrator  of  his  dis- 
approval of  their  employment.  Ward  v. 
Koenig    [Md.]    67   A.    236. 

52.  See  §§   5E,  ante,  12  post. 

53.  Monmouth  Inv.  Co.  v.  Means  [C.  C. 
A.]    151  F.  159. 

54.  As  where  executor  seeks  to  enjoin 
coexecutor    from     threatened    acts    for    his 
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As  a  general  rule  a  representative  is  not  responsible  for  the  devastavit  of  his  co- 
representative,^^  provided  he  has  not  himself  been  guilty  of  a  breach  of  trust  or  a 
negligent  omission  of  duty.^^ 

(§9)  F.  Compensation. ^"^ — The  compensation  of  testamentary  trustees  is 
treated  elsewhere.^^ 

In  the  absence  of  a  statutory  provision  on  the  subject,  the  representative  should 
be  allowed  a  fair  compensation  for  the  responsibility  incurred  and  the  labor  per- 
formed, the  amount  being  discretionary  with  the  court  having  charge  of  the  adminis- 
tration proceedings.^^  By  statute  in  many  states  he  is  given  a  fixed  commission 
based  on  the  value  of  the  property  passing  througli  his  hands.'"'  In  others,  the 
maximum  amount  which  may  be  allowed  him  is  fixed,  the  amount  being  discretionary 
within  the  limit  so  fixed.®^  Provision  is  sometimes  made  for  the  allowance  of  addi- 
tional compensation  for  extraordinary  services.*'^     A  representative  acting  in  good 


individual     benefit.     Monmouth     Inv.     Co.     v. 
Means    [C.  C.  A.]    151   F.   159. 

55.  Provided  he  has  not  intentionally  or 
otherwise  contributed  to  it,  and  has  not 
made  himself  liable  by  execution  of  bond. 
Fleming  v.  "Walker  [Ala.]  44  So.  536.  Exec- 
utor held  not  liable  for  devastavit  of  co- 
executor  who  had  sole  control,  custody, 
and  management  of  fund.  Id.  In  absence 
of  proof  that  executor  had  transferred  fund 
to  himself  as  trustee,  held  tliat  his  co- 
executor  and  trustee  could  not  be  held 
liable  as  cotrustee  for  his  devastavit.  Id. 
Evidence  held  not  to   show  transfer.     Id. 

56.  Where  executor,  by  signing  checks 
In  blank,  enabled  coexecutor  to  draw  and 
misappropriate  funds  of  estate,  held  that 
his  account  was  properly  surcharged  with 
amount  misappropriated.  In  re  Ramsey's 
Estate  [N.  J.  Eq.]  66  A.  410.  Executor  held 
not  guilty  of  breach  of  trust  or  negligent 
omission  of  duty  because  he  left  manage- 
ment of  estate  to  the  coexecutor,  where  he 
was  in  poor  health  and  coexecutor  was  an 
attorney  in  good  practice  who  had  acted 
as  decedent's  attorney  before  latter's  death 
and  was  apparently  competent  and  trust- 
■worthv  in  every  respect.  Hine  v.  Hine,  118 
App.  Div.   585,   103  N.   T.   S.   535. 

57.  See  7  C.  L.  1455. 

58.  See  Trusts,  8  C.  L.  2169. 

59.  If  there  has  been  no  liability  in- 
curred or  service  performed,  is  not  entitled 
to  any  compensation  whatever.  In  re  Har- 
rison's Estate,  217  Pa.  207,  66  A.  354. 
Where,  pursuant  to  authority  conferred  by 
will,  executors  sold  realty  for  certain  sum, 
and  reserved  ground  rent  capitalized  at  an- 
other sum,  two  sums  aggregating  full  value 
of  whole  property,  held  that  they  were  not 
entitled  to  commissions  on  the  capitaliza- 
tion of  the  ground  rent,  since  it  remained 
realty  and  was  not  subject  to  executor's 
account,  they  having  received  commissions 
on  rentals,  provision  having  been  made  for 
paying  them  commissions  on  annual  rentals, 
and  they  and  their  broker  having  been 
compensated  for  making  sale.  Id.  Claim 
of  executor  for  caring  for  estate  held  prop- 
erly reduced.  In  re  Van  Auken's  Estate 
[Neb.]   Ill  N.  W.  782. 

CO.  Compensation  determined.  In  re 
Ring's  Estate,  132  Iowa,  216,  109  N.  W.  710. 
Unproductive  property,  not  shown  to  have 
required  least  care  or  attention  from  exec- 
utors,   cannot    serve    as    basis    for    comrais- 


&ion.  In  re  Pierce  [La.]  44  So.  446.  Where 
executors'  services  went  both  to  adminis- 
tration of  separate  estates  of  spouses  and 
community,  held  that  commission  was  prop- 
erly allowed  on  appraised  value  of  com- 
munity property.  In  re  Pierce  [La.]  44 
So.  446.  Allowance  of  statutory  fees  held 
proper.  Knapp  v.  Jessup,  146  Midi.  348, 
109  N.  W.  666.  Executor  held  not  entitled 
to  commissions  on  appraised  value  of  tes- 
tator's interest  in  foreign  partnership  which 
never  came  into  his  hands  and  for  ■wliich  he 
was  in  no  wise  responsible,  but  which  was 
bequeatiied  to  surviving  witness  subject 
to  payment  to  widow  which  could  be  made 
without  his  intervention.  In  re  Flaacke's 
Estate  [N.  J.  Eq.]  64  A.  1020.  Nor  on  sum 
standing  to  widow's  credit  on  books  of 
partnership  to  which  testator  belonged.  Id. 
Under  Code  Civ.  Proc.  §  2730,  providing  for 
commissions  on  "all  sums  of  money"  re- 
ceived and  paid  out,  executors  held  not 
entitled  to  commissions  on  unsold  realty, 
title  to  which  never  passed  to  executors 
as  such  but  devolved  upon  them  as  trus- 
tees, subject  to  power  of  sale  given  exec- 
utors. In  re  Wannmger,  105  N.  T.  S.  4. 
Even  if  will  showed  intention  to  work  con- 
version, realty  could  not  be  considered  as 
money  for  purpose  of  awarding  commissions 
until  actual  conversion.  Id.  Where  life 
tenant  was  entitled  to  possession  of  prop- 
erty on  giving  bond  to  remainderman,  held 
that  executors  were  entitled  to  commissions 
thereon  irrespective  of  whether  it  was  re- 
duced to  cash  or  not.  In  re  Fleming's  Es- 
tate, 51  Misc.  662,  102  N.  T.  S.  204.  Com- 
missions held  properly  allowed  on  amount 
received  and  paid  out.  but  not  including 
amount  by  which  account  was  surcharged. 
In  re  Silkman,  105  N.  Y.  S.   872. 

«1.  Where  statute  provided  that  allow- 
ance should  not  exceed  five  per  cent,  on 
sums  received  and  distributed,  held  that 
administrator  was  not  entitled  to  addi- 
tional allowance  for  extraordinary  services. 
Hays  V.  Johnson's  Adm'r,  30  Ky.  L.  R.  614, 
99  S.  W.   332.     Allowance  reduced.     Id. 

02.  In  absence  of  showing  to  contrary, 
will  be  presumed  that  compensation  beyond 
that  fixed  by  statute  was  for  extraordinary 
services.  Anderson  v.  Sabin,  132  Iowa,  507, 
109  N.  W.  1080.  Annual  salary  of  executors 
as  fixed  by  orders  of  court  held  Intended  to 
be  in  addition  to  statutory  percentage,  and 
lo  fix  salary  from  time  of  appointm<^nt.     Id. 
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faith  under  voidable  letters  is  entitled  to  commissions  on  their  subsequent  revoca- 
tion.^3 

Where  an  estate  is  administered  by  successive  representatives,  the  compensation 
should  be  apportioned  among  them  according  to  the  services  rendered.^*  Double 
commissions  can  be  allowed  to  one  acting  both  as  executor  and  testamentary  trustee 
only  when  his  duties  in  each  capacity  are  distinct  and  severable.^^  One  acting  as  rep- 
resentative and  guardian  is  entitled  to  commissions  in  each  capacity  though  the  prop- 
erty passing  through  his  hands  is  the  same.®^ 

Compensation  may  be  withheld  where  the  representative  has  mismanaged  the 
estate/^  or,  in  some  states,  where  he  fails  to  settle  his  accounts  within  the  time  pre- 
scribed by  law.'^^  The  right  to  commissions  may  be  waived,''^  and  agreements  as  to 
the  amount  to  be  paid  are  generally  held  to  be  valid,''"  provided  they  do  not  amount 
to  a  trafficking  in  the  office  of  representative/^ 

As  a  general  rule  commissions  are  allowed  on  the  settlement  of  the  final  ac- 
countJ^  Commissions  of  an  ancillary  representative  on  personalty  should  be  de- 
ducted before  the  same  is  transferred  to  the  state  of  decedent's  domicile.''^ 


Administration  being  pending  before  court, 
held  not  necessary  to  fix  salary  by  way  of 
exxra  compensation  in  advance.  Id.  Al- 
lowance of  extra  compensation  held  proper. 
Id.  Claim  of  executor  for  allowance  for 
extraordinary  services  disallowed.  In  re  Van 
Auken's  Estate  [Neb.]  Ill  N.  W.  782.  Exec- 
utor held  not  entitled  to  an  allowance  for 
"extra  services"  for  himself  serving  cita- 
tions. In  re  "Wick's  Estate,  53  Misc.  211, 
104  N.  Y.  S.  717. 

63.  Where  court  granting  letters  had 
jurisdiction.  In  re  Owen's  Estate  [Utah] 
91   P.   283. 

64.  In  view  of  fact  that  statute  provided 
for  allowance  of  but  one  aggregate  sum  for 
commissions,  held  that  there  was  no  basis 
for  making  apportionment  until  closing  of 
estate,  and  hence  allowance  to  first  admin- 
istrator before  that  time  was  premature. 
In  re  Owen's  Estate   [Utah]    91  P.   283. 

65.  Only  when  will  contemplates  sever- 
able and  separate  action  in  each  capacity. 
In  re  Hunt,  105  N.  Y.  S.  696,  rvg.  110  App. 
Dlv.  533,  97  N.  Y.  S.  403.  Double  commis- 
sions allowed.  Id.  So  long  as  characters 
of  executor  and  trustee  are  coexistent,  only 
one  commission  can  be  allowed,  but  when 
condition  arises  during  administration  where 
such  duties  become  distinct,  separate  com- 
missions are  properly  allowable  In  re  Raf- 
ferty's  Estate,  52  Misc.  69,  102  N.  Y.  S.  432. 
Executor  held  entitled  to  full  commissions 
on  final  accounting  as  such,  where  all  fur- 
ther duties  imposed  on  him  by  will  would 
be  performed  in  his  capacity  as  testamen- 
tary   trustee.     Id. 

66.  Person  acting  as  administrator  of 
two  estates  and  also  as  guardian  of  minor. 
Griflfin   v.   Collins,   125   Ga.   159,   53   S.   E.   1004. 

67.  For  irregular  management.  In  re 
Frey's  Estate  [N.  J.  Eq.]  67  A.  192.  Mere 
failure  of  executor  to  file  accounts  required 
by  statute  held  not,  as  matter  of  law,  to 
deprive  him  of  right  to  compensation,  where 
his  duties  were  otherwise  faithfully  per- 
formea.  In  re  Lane's  Estate,  79  Vt.  323, 
63    A.    102. 

68.  Wolfe  V.  Morgan,  61  W.  Va.  287,  56 
S.    E.    504. 

69.  Evidence  held  to  show  that  executrix 
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did  not  agree  to  waive  compensation.  In 
re  Branch's  Estate,  123  Mo.  App.  573,  100 
S.  W.   516. 

70.  Agreement  to  serve  for  less  compen- 
sation than  that  fixed  by  law.  In  re  Cal- 
laway [Mo.  App.]  100  S.  W.  565.  Where 
testa.tor  directed  executor  to  continue  busi- 
ness, held  that  arrangement  whereby  he 
was  to  receive  commission  based  on  amount 
of  such  business,  and  whereby  he  received 
same  sum  as  he  received  from  deceased  for 
managing  said  business  during  latter's  life- 
time, was  valid.  In  re  Kempf's  Estate,  53 
Misc.  200,  104  N.  Y.  S.  585.  Evidence  held 
not  to  show  that  allowance  to  one  of  execu- 
tors of  attorney's  fee  for  services,  pursuant 
to  stipulation,  was  on  condition  that  no 
further  demand  for  substantial  compensa- 
tion was  to  be  made  by  either  executor. 
Anderson  v.  Sataln,  132  Iowa,  507,  109  N.  W. 
1080. 

71.  Agreement  by  public  administrator 
with  heir  to  administer  estate  for  sum 
less  than  compensation  fixed  by  law,  in 
consideration  of  heir  making  no  objection 
to  his  acting  as  administrator,  held  void  as 
contrary  to  public  policy.  In  re  Callaway 
[Mo.   App.]    100   S.  W.   565. 

72.  Claim  for  services  as  administrator 
held  not  conclusively  determined  until  final 
settlement  and  judgment  thereon  by  pro- 
bate court,  rule  that  allowance  of  claim  by 
probate  court  is  tantamount  to  judgment 
being  inapplicable.  In  re  Erickson's  Es- 
tate [Neb.]  Ill  N.  W.  356.  Executor  not 
entitled  to  commissions  until  his  accounts 
bave  been  settled  and  allowed  by  court. 
WvckofC  v.  O'Neil  [N.  J.  Err.  &  App.]  67  A. 
32,  afg.  [N.  J.  Eq.]  63  A.  982.  Are  to  be 
deducted  as  of  date  of  settlement  of  ac- 
count and  not  as  of  date  of  filing  it.  In 
re  Pearce's  Estate.  53  Misc.  215,  104  N.  Y.  S. 
469.  Proper  time  for  allowance  of  com- 
missions for  services  of  deceased  admin- 
istratrix Is  on  accounting  by  her  represen- 
tative for  her  acts  in  her  official  capacity. 
In   re  Hallenbeck,   104  N.   Y.   S.   568. 

73.  "Where  this  Is  not  done  they  can- 
not be  deducted  from  another  fund  remain- 
ing within  jurisdiction.  In  re  Pierce  [La.] 
44  So.  446. 
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(§  9)  G.  Eiglits  and  liabilities  of  sureties  and  actions  on  ho7idsJ* — x\s  a  gen- 
eral rule  liability  on  the  bond  arises  on  a  misappropriation  by  the  representative  of 
the  funds  of  the  estate  in  his  hands,  or  his  failure  to  pay  them  over  to  distributees  " 
or  creditors.'^'^  The  sureties  are  ordinarily  liable  for  the  personal  indebtedness  of  the 
representative  to  the  estate  as  for  so  much  money  in  his  hands."  Sureties  on  the  sec- 
ond official  bond  of  a  public  administrator,  who  serves  two  terms,  are  not  liable  for 
his  default  in  the  matter  of  an  estate  entrusted  to  him  during  his  first  term,  though 
it  occurs  during  his  second  term.'^^  The  sureties  on  the  bond  given  by  a  sheriff  as 
public  administrator  on  assuming  the  administration  of  a  particular  estate,  rather 
than  those  on  his  official  bond  as  sheriff,  are  primarily  liable  for  losses  due  to  his 
failure  to  properly  administer  said  estate."  As  in  other  cases  any  fraudulent  con- 
cealment of  a  material  fact  on  the  part  of  those  for  whose  benefit  the  bond  is  given 
releases  the  surety.^*'    A  purchase  of  a  distributee's  interest  in  the  estate  by  the  at- 


74.  See  7  C.  L.  1456. 

75.  Administrator  appropriated  funds  of 
estate  to  his  own  use,  and  was  thereafter 
appointed  guardian  of  minor  distributees 
in  foreign  state.  He  did  not  in  fact  trans- 
fer funds  of  estate  belonging  to  minors  to 
himself  as  guardian,  or  any  other  funds  in 
lieu  therof,  though  he  claimed  to  have  done 
so  and  filed  account  in  foreign  court  in 
which  he  charged  himself  witla  such  sum 
as  guardian.  Held  that  sureties  on  his 
bond  as  administrator  were  not  relieved 
from  liability  for  funds  belonging  to  mi- 
rors  by  reason  of  fact  that,  at  time  of  his 
appointment  as  guardian,  he  was  solvent 
and  owned  property  from  which  he  could 
have  realized  sufficient  funds  to  repay 
amount  taken  from  estate,  or  which  he 
could  have  transferred  to  minors  or  their 
guardian  in  lieu  thereof,  facts  failing  to 
sliow  actual  or  constructive  transfer.  State 
v.  Whltehouse  [Conn.]  G7  A.  503.  Fact  tlxat 
he  acknowledged  his  liability  as  guardian, 
and  that  he  as  guardian,  and  sureties  on 
his  guardian's  bond,  might  be  held  liable 
for  his  failure  to  collect  from  himself  as  ad- 
ministrator, held  not  to  relieve  sureties  on 
his  administrator's  bond  from  liability  for 
his  misappropriation  of  funds  as  adminis- 
trator. Id.  Proceedings  in  foreign  court 
for  removal  of  guardian  and  in  which  he 
was  directed  to  pay  over  funds  in  his  hands 
to  his  successor,  in  whicli  minors  were  not 
represented,  held  not  to  preclude  new  guar- 
dian from  contending  that  administra<tor 
had  never  turned  over  to  himself  as  guar- 
dian minor's  share  of  estate.  Id.  His  ac- 
count as  guardian  filed  in  foreign  court, 
but  never  approved  by  such  court,  held 
properly  admitted  as  evidence  of  fact 
whether  funds  were  transferred  to  him  as 
guardian,  but  that  court  correctly  ruled 
that  it  was  not  such  evidence  as  should 
transfer  in  law  if  there  was  none  in  fact. 
Id.  Power  of  attorney  given  by  distributee 
to  administrator  authorizing  latter  to  man- 
age all  his  affairs  in  relation  to  estate, 
etc.,  held  not  to  have  authorized  admin- 
istrator to  claim  moneys  coming  into  his 
hands  as  such  to  himself  as  distributee's 
attorney  In  fact,  and  thereby  absolutely  ab- 
solve his  surety  from  liability  therefor. 
Lahn  v.  Sullivan,  116  App.  Div.  669,  101  N. 
Y.  S.  920.  Under  sucli  construction  held 
that  surety  was  not  prejudiced  by  giving 
i,f   said   power.     Id. 


76.  Where  bond  of  executrix,  given  with- 
out sureties,  bound  her  to  pay,  if  demanded 
find  estate  was  solvent,  all  debts,  judg- 
nients  for  wlaich  had  been  rendered  against 
l^er  as  executrix,  and  she  failed  to  comply 
witli  Rev.  Laws,  c.  142,  §§  1,  2,  by  represent- 
ing to  probate  court  that  estate  was  in- 
solvent; and  did  not  file  an  inventory  or 
account,  held  that  she  was  liable  on  said 
bond  to  creditor  wlio  had  recovered  judg- 
ment which  she  had  not  paid  on  demand, 
though  testator  in  fact  left  no  estate.  Mc- 
Intyre  v.  Parker  [Mass.]  80  N.  E.  79S.  Claim 
evidenced  by  final  decree  in  equity  held 
proved  according  to  law  within  meaning 
of  Gen.  Laws  1S96,  c.  218,  §  27,  providing 
that,  if  executor  neglects  or  refuses  to  pay 
over  what  he  has  in  his  hands  to  creditors 
"whose  claims  have  been  presented  and  al- 
lowed or  proved  according  to  law,"  and,  on 
l^eing  cited  before  probate  court,  shall  fail 
to  show  reasonable  cause  therefor,  said 
cjurt  may  decree  that  he  is  guilty  of  un- 
faithful administration,  and  thereupon  an 
action  may  be  brought  upon  his  bond  by 
any  such  creditor  damnified  tliereby.  Wil- 
liams v.  Starkweather  [R.  I.]  66  A.  67. 
Decree  cannot  be  collaterally  attacked  in 
such  proceeding.  Id.  Executor  lield  es- 
topped to  contend  that  estate  was  insolvent 
where  he  made  no  attempt  to  have  it  de- 
clared so  within  statutory  period,  and  his 
attempt  to  attain  that  result  by  bill  in 
equity   was   unsuccessful.     Id. 

77.  For  liability  of  representative  under 
sucli  circumstances,  see  §  9B,  ante.  Kirby 
V.   Moore,    30   Ky.   L.   R.    1020.    99   S.   W.    1156. 

78.  Pol.  Code,  §  4511,  construed.  O'Rourke 
V.  Harper,  35  Mont.   346,  89  P.  65. 

79.  Where  sheriff  gave  bond  as  required 
by  Klrby's  Dig.  §  257,  on  assuming  admin- 
i.stration,  and  widow  became  surety  tliereon, 
held  that  widow  on  failure  of  administra- 
tor to  pay  her  dower,  as  directed  by  pro- 
bate court,  was  required  to  exhaust  her 
remedies  on  said  bond,  and  had  no  recourse 
on  administrator's  official  bond  as  slieriff. 
Brlggs  V.  Manning.  80  Ark.  304,  97  S.  W. 
289  -' 

80.  Creditor,  who  was  party  to  agree- 
ment whereby  administrator  was  to  admin- 
ister estate  in  violation  of  law,  and  one 
who  succeeded  without  consideration  to 
rights  of  another  party  thereto,  held  not 
entitled  to  recover  on  bond  or  failure  of 
administrator   to  account   for  money   coming 
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torney  for  a  surety  has  been  held  to  be  valid. ^^  Interest  is  not  chargeable  on  the  pen- 
alty of  the  bond  before  judgment,  though  the  judgment  bears  interest  from  the  date 
of  its  rendition.^-     One  of  several  sureties  may  compel  contribution  by  the  others.^" 

A  valid  judgment  fixing  the  liability  of  the  representative  is,  in  most  states, 
conclusive  as  against  the  sureties  as  to  the  amount  due.^*  In  some  states  a  judg- 
ment may  be  rendered  against  the  sureties  in  a  summary  proceeding  brought  by  an 
administrator  de  bonis  non  to  compel  his  predecessor  to  make  final  settlement,  pro- 
vided they  are  made  parties  thcreto.^^ 

§  10.  Actions  hy  and  against  representatives  and  costs  therein.^^ — Matters 
relating  to  the  abatement  of  actions  by  the  death  of  a  party  and  their  subsequent 
revival  by  or  against  his  representative,^^  and  to  actions  for  damages  for  death  by 
wrongful  act,^^  are  treated  elsewhere. 

The  complaint  in  an  action  by  a  representative  must  show  his  interest  in  the 
cause  of  action.^"  His  appointment  can,  ordinarily,  only  be  questioned  by  special 
plea.^*'  A  person  representing  two  estates  should  not  appear  both  as  plaintiff  and 
defendant  in  an  action  involving  a  controversy  between  them,  but  should  be  placed 
on  the  same  side  in  both  capacities. ^^  A  representative  who  refuses  to  or  cannot 
join  in  a  complaint  by  his  corepresentative  may  be  made  a  party  defendant.^^ 


into    his    hands.     Fidelity    &    Deposit    Co.    v. 
Moshier,    151   F.    806. 

81.  State  V.  Johnson,  144  N.  C.  257.  274, 
56   S.   E.   922. 

82.  Revisal  1905,  §  1954.  State  v.  John- 
son,  144  N.  C.  257,  274,   56   S.  E.   922. 

S3.  If  pays  more  than  his  share  may  re- 
cover from  solvent  cosureties  pro  rata 
amount  of  sum  paid  by  him,  based  upon 
number  of  solvent  cosureties,  and  exclud- 
ing- insolvent  ones.  Brigg-s  v.  Manning-,  80 
Ark.  304,  97  S.  W.  289. 

84.  Adjudication  of  probate  court  as  to 
lamoun't  of  liability  of  administrator  to 
widow  for  dower.  Brig-g-s  v.  Manning-,  80 
Arli.  304,  97  S.  W.  289.  Where  administra- 
tor was  served  with  notice  of  proceeding 
in  probate  court  wherein  he  was  charged 
witli  certain  fund,  and  appeared  by  at- 
torney, lield  that  he  had  plain  remedy  by 
appeal  if  judg-raent  was  erroneous.  Gorman 
V.  Bonner,  SO  Ark.  339,  97  S.  W.  282.  In 
action  ag-ainst  administrator's  sureties  for 
amount  with  which  he  was  charg-ed  by 
probate  court,  answer  alleging  that  neither 
he  nor  sureties  were  present  when  probate 
court  made  settlement  held  not  to  show 
that  he  was  not  served  with  notice  or  that 
recital  in  said  judgment  that  he  appeared 
by  attorney  was  not  true,  so  that  demurrer 
thereto  was  properly  sustained.  Id.  Judg- 
ment of  circuit  court  against  sureties  based 
on  judgment  of  probate  court  charging 
administrator  witli  certain  fund  held  con- 
clusive as  to  validity  of  latter  judgment 
as  against  sureties  who  were  parties 
thereto.  Id.  Held  that  equity  would  not 
enjoin  enforcement  of  judgment  of  circuit 
court  because  of  errors  in  action,  no  fraud 
being  alleged.  Id.  Since  under  code  party 
may  interpose  equitable  defenses  in  action 
at  law,  held  that  sureties  should  have  set 
up  defense  that  judgment  of  probate  court 
charging  administrator  with  certain  fund 
was  void  when  sued  at  law  for  his  failure 
to  pay  over  said  fund,  and,  having  let  judg- 
ment go  against  them,  could  not  enjoin 
Its  enforcement  on  that  ground.  Id.  Judg- 
ment   of    supreme    court    that    administrator 


bad  no  right  to  pay  unprobated  claims,  and 
that  he  was  not  entitled  to  credit  for 
amount  expended  in  so  doing.  State  v.  Can- 
terbury, 124  Mo.  App.  241,  101  S.  W.  678. 
In  absence  of  fraud  surety  is  bound  by 
decree  on  accounting.  In  re  Bodine,  104 
N.  Y.  S.  138. 

85.  In  proceeding  under  Rev.  St.  1899, 
§  48,  judgment  should  be  rendered  against 
both.  State  v.  Canterbury,  124  Mo.  App. 
241,  101  S.  W.  678.  Judgment  against  ad- 
ministrator which  failed  to  pass  on  liabil- 
ity of  sureties  held  not  final  judgment  so 
that  case  was  still  pending  against  sureties 
and  should  be  disposed  of  by  setting  aside 
judgment,  trying  case  again,  and  rendering 
such  a  judgment  as  would  dispose  of  case 
as  to  all  defendants,  -which  would  render 
subsequent  separate  action  against  sureties 
unnecessary  and  result  in  its   dismissal.     Id. 

86.  See  7  C.  L.  1459. 

87.  See  Abatement  and  Revival,  9  C.  L.  1. 

88.  See  Death  by  Wrongful  Act,  9  C.  L. 
926. 

89.  Fact  that  complaint  in  action  by  de- 
visees and  executor  to  enjoin  waste  did  not 
show  that  executor  had  any  interest  in 
realty  held  immaterial  where  judgment  was 
rendered  against  him.  Cross  v.  Hendry,  39 
Ind.  App.   246,   79  N.   E.   531. 

90.  Only  by  special  plea  in  nature  of  a 
plea  in  abatement,  and  is  not  put  in  issue 
by  a  general  denial.  Gross  v.  Watts  [Mo.] 
104  S.  W.  30.  Plea  denying  plaintiff's  rep- 
resentative capacity  at  time  action  by  him 
v/as  instituted  held  formally  correct.  Lou- 
isville &  N.  R.  Co.  V.  Perkins  [Ala.]  44  So. 
602. 

91.  Held  irregular  for  one  as  administra- 
tor of  testator's  widow  to  be  one  of  the 
defendants  in  action  brought  by  himself 
and  another  as  executors  of  testator's  will 
and  affecting  widow's  estate.  Medlin  v. 
Simpson,  144  N.  C.  397,  57  S.  E.  24.  Held 
that,  if  Instead  of  moving  to  strike  his 
name  as  party  defendant,  motion  had  been 
to  transfer  and  make  him  a  plaintiff,  it 
should    have    been    granted.     Id. 

93.     As    where    executor    seeks    to    enjoin 
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Since  the  letters  of  the  representative  have  no  legal  force  or  effect  beyond  the 
territorial  limits  of  the  state  in  which  they  are  granted/^  he  cannot,  in  the  absence  of 
a  statutory  provision  to  the  contrary,  sue  or  be  sued  in  his  representative  capacity  in  a 
state  other  than  that  of  his  appointment,^*  but  in  most  states  the  disability  is  re- 
moved on  his  filing  an  authenticated  copy  of  his  letters/^  or  complying  with  certain 
other  for^ialities,^^  A  defendant  may  waive  want  of  capacity  of  a  foreign  representa- 
tive to  sue  and  plead  to  the  merits/'^  and  when  he  does  so  and  pleads  a  counterclaim, 
may  recover  the  full  amount  to  which  he  shows  himself  entitled.^® 

Costs  and  counsel  fees.^^ — All  matters  relating  to  costs  ^  and  to  the  allowance  of 
counsel  fees  ^  in  actions  by  and  against  representatives  are  fully  treated  in  separate 
topics.  Allowances  to  the  representative  on  accounting  for  costs  and  counsel  fees 
paid  by  him  have  been  treated  in  a  previous  section.^ 

§  11.  Accounting  and  settlement  hy  representatives.  A.  The  right  and  duty.*' 
An  accounting  is  a  necessary  prerequisite  to  an  order  directing  the  representative 
of  a  deceased  representative  to  pay  over  to  the  administrator  de  bonis  non  a  sum 
found  due  the  estate.®  Proceedings  to  compel  an  accounting  must,  of  course,  be 
brought  within  the  time  fixed  by  the  statute  of  limitations."  The  representative  is  a 
trustee  within  the  rule  that  limitations  do  not  commence  to  run  in  favor  of  a  trustee 
against  one  otherwise  entitled  to  an  account  until  he  has  repudiated  his  trust.'' 

(§11)  B.  Who  may  require.^ — Anyone  interested  in  the  estate  may,  ordi- 
narily, compel  an  accounting  by  the  representative.^    As  a  general  rule  proceedings 


coexecutor  from  threatened  acts  for  his 
Individual  benefit.  Monmoutii  Inv.  Co.  v. 
Means    [C.   C.  A.]    151  F.   159. 

»3.     See  §  4A,  ante. 

94.  Claim  for  damages  for  tort  will  not 
support  exercise  of  power  given  by  Ky.  St. 
1903,  §§  3878,  3879,  authorizing  county  court 
to  empower  foreign  administrator  to  sue 
for  "debts"  due  decedent.  Brooks  v.  South- 
ern Pac.  Co.,  148  F.  986.  Foreign  adminis- 
trator cannot  sue  or  be  sited  without  quali- 
fying and  giving  bond  in  state  wliere  ac- 
tion is  brought.  Action  held  properly  dis- 
missed for  want  of  capacity  to  sue,  Mc- 
Clellan's  Adm'r  v.  Troendle,  30  Ky.  L.  R. 
611,  99  S.  "W.  229.  Dismissal  of  action 
brought  by  foreign  administrator  held  to 
carry  counterclaim  with  it,  Civ.  Code  Prac. 
§  372,  providing  that  counterclaim  shall  not 
be  affected  by  voluntary  dismissal  having 
no  application.  Id.  Cannot  sue  to  collect 
assets  without  qualifying  In  state  where 
action  Is  brought.  Turner  v.  Campbell,  124 
Mo.  App.  133,  101  S.  W.  119.  Not  on  judg- 
ment recovered  by  Intestate.  Miller  v. 
Hoover,  121  Mo.  App.   568,  97  S.  W.  210. 

05.  Kan.  Gen.  St.  1901.  §  3009.  Quinton 
v.  Neville   [C.  C.  A.]   152  F.  879. 

96.  Under  Neb.  Comp.  St.  1901,  §  2838, 
providing  that  foreign  representative  may 
sue  in  like  manner  and  under  like  restric- 
tions as  any  other  nonresident,  held  that 
foreign  administrator  who  voluntarily  in- 
stituted proceeding  In  error  to  review 
judgment  of  district  court  subjecting  lands 
of  estate  to  attachment  thereby  subjected 
himself  to  jurisdiction  of  court,  and  its  de- 
cision was  binding  upon  him  and  the  prop- 
erty, proceedings  in  error  being,  In  effect, 
an  original  action  In  that  state.  Benker  v. 
Meyer   [C.  C.  A.]    154  F.   290. 

97.  Palm's  Adm'rs  v.  Howard  [Ky.]  102 
S.  W.  267,   1199. 

98.  Since  counterclaim  is  entirety  and 
cannot    be    split    so    as    to    allow    part    of    it 


to  be  used  as  defense  and  remainder  as 
cau.se  of  action  in  separate  suit.  Palm's 
Adm'rs  v.  Howard   [Ky.]   102  S.  W.  267,  1199. 

90.  See  7  C.  L.  1462.  See,  also.  Costs,  9 
C.  L.  812.  For  allowance  to  representative  on 
accounting,  see  §  9D,  ante.  For  imposition 
of  costs  in  various  probate  proceedings,  see 
sections  dealing  with  proceedings  referred 
to.  For  costs  In  will  contests,  see  Wills,  8 
C.   L.   2305. 

1.     See  Costs,  9  C.  L..  812. 

See  Attorneys  and  Counselors,   9  C.  L. 


2. 

300. 
3. 
4. 
5. 


See    §    9D,   ante. 

See  7  C.  L.  1462. 

Order  of  orphans'  court  directing  ex- 
ecutors and  trustees  to  make  payment  to 
administrator  d.  b.  n.  c.  t.  a.  held  erroneous 
as  in  disregard  of  rights  of  other  possible 
creditors  of  equal  standing  when  made  In 
advance  of  any  statement  of  account.  In 
re  Graham'3  Estate   [Pa.]   67  A.  462. 

6.  Right  of  successor  of  deceased  execu- 
tor to  compel  accounting  by  latter's  repre- 
sentative under  Code  Civ.  Proc.  §  2606,  held 
not  barred  until  after  expiration  of  ten 
years  from  appointment  of  new  administra- 
tor. In  re  Lesser's  Estate,  104  N.  Y.  S.  213. 
Right  accrues  on  appointment  of  represen- 
tative of  deceased  representative.  Right  of 
person  interested,  if  any,  held  barred. 
Eushe  V.  Wright,  118  App.  Div.  320,  103  N. 
Y.   S.   410. 

7.  Where  third  party  was  created  by 
vi  ill  trustee,  for  term  not  yet  expired,  of 
personalty,  of  which  executor  took  posses- 
sion, held  that  lapse  of  twenty  years  was 
not  bar  to  proceeding  by  one  interested  in 
trust  as  contingent  remainderman,  not  yet 
entitled  to  receive  any  benefit  therefrom, 
to  compel  such  executor  to  account.  In  re 
Ashhelm's  Estate,  185  N.  Y.  609,  78  N.  E. 
1099,  afg.   97   N.   Y.   S.   607. 

8.  See  7  C.  L.   14  63. 

9.  Heir  who  had  conveyed  his  Interest  in 
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to  compel  the  representatives  of  a  deceased  representative  to  account  must  be  brought 
by  the  latter's  successor.  ^"^ 

§  (11)  C.  Scope  and  contents  of  account}'^ — As  a  general  rule  the  account 
should  show  all  payments  made  by  the  representative  as  such.^^  j^  ^^^-^q  states,  it 
should  not  embrace  charges  against  distributees  on  their  distributive  shares,  but 
such  charges  should  be  made  and  allowed  the  administrator  against  the  distributive 
share  after  ascertaining  the  share  of  each  distributee  in  the  settlement  of  the  estate.^' 
In  most  states  the  account  must  be  accompanied  by  vouchers  covering  all  expenditures 
or  all  those  over  a  certain  specified  amount.^* 

(§  11)  D.  Procedure}^ — The  procedure  on  accounting  in  the  probate  court  is 
purely  statutory  and  varies  in  the  different  states.^^  A  petition  to  compel  the  filing 
of  a  final  account  must  allege  facts  showing  that  the  estate  has  been  fully  admin- 
istered, where  the  duty  of  the  representative  to  account  is  dependent  on  that  fact.^^ 


estate  to  administrator  held  not  entitled 
to  accounting  by  latter  until  he  had  suc- 
ceeded in  having  conveyance!  set  aside. 
Jolly  V.  Miller,  30  Ky.  L.  R.  341,  98  S.  W. 
?26.  Legatee  is  person  interested  within 
meaning  of  Laws  1898,  p.  757,  c.  233,  §  116. 
In  re  Bastendenbeck  [N.  J.  Eq.]  67  A.  179. 
Where,  upon  appearance  in  ref^ponse  to 
citation,  executrix  entitled  to  all  personal 
estate  after  payment  of  debts  and  legacies 
&how3  that  she  has  recorded  full  release, 
receipt,  and  discharge  from  legatee  seeking 
accounting,  she  is  exonerated  from  duty 
of  accounting  and  settling  estate,  unless 
court  expressly  orders  her  to  do  so.  Laws 
1898,  c.  233,  §  120.  Id.  Where  no  such 
receipt  was  filed,  held  that  executrix  was 
not  excused  from  accounting  at  instance  of 
representative  of  deceased  legatee  by  show- 
ing that  she  had  certain  claims,  not  aggre- 
gating amount  of  legacy,  against  legatee 
for  payments  made  by  her  on  latter's 
account,  which  were  proper  set  off  against 
legacy,  and  offering  to  pay  balance.     Id. 

10.  In  action  by  executor  to  settle  ac- 
counts, held  that  he  could  not  be  compelled 
to  account  for  his  testator's  acts  as  execu- 
tor to  a  defendant  who  was  representative 
of  a  deceased  legatee  or  devisee  under  will, 
and  also  his  legatee  and  devisee,  remedy 
being  by  proceeding  for  accounting  brought 
Ijy  successor  of  deceased  executor  against 
latter's  representative  under  Code  Civ.  Proc. 
■;  2606.  Bushe  v.  Wright,  118  App.  Div.  320, 
103  N.  T.  S.  410.  Allegations  and  separate 
findings  of  referee  that  debts  and  legacies 
of  estate  represented  by  testator  had  all 
been  paid,  and  that  no  one  was  interested 
in  estate  except  testator's  executor  and  the 
legatee  seeking  the  accounting,  held  not  to 
change  rule,  it  appearing  that  no  judicial 
settlement  of  accounts  of  testator  as  execu- 
tor had  ever  been  had,  and  being  manifest 
that  limitations  might  not  yet  have  run 
against  creditors  or  legatees  of  estate  which 
he  represented,  and  referee's  said  finding 
not  being  open  to  consideration  b&cause 
not  embraced  in  his  report.  Id.  Even  if 
action  could  have  been  maintained  by  rep- 
resentative of  deceased  beneficiary  of  estate 
represented  by  testator,  or  by  such  benefi- 
ciary's legatee  or  devisee,  held  that  tes- 
tator's successor  in  trust  was  necessary 
party.  Id,.  Rule  authorizing  bringing  in 
of  necessary  parties  held  not  to  avail  de- 
fendant, it  being  inapplicable  to  case  where 
nev,^    issue     is     sought     to     be    presented     in 


which  parties  other  than  those  already 
before  court  are  interested.  Id.  Represen- 
tative being  responsible  only  to  estate 
which  he  represents,  held  that  executrix 
of  deceased  executor  could  be  compelled 
to  account  for  property  received  by  latter 
in  official  capacity  only  to  representative  of 
estate  which  he  represented,  so  that  ap- 
pointment of  representative  was  necessary 
to  compel  such  an  accounting.  Volhard  v. 
Volhard,   104  N.  Y.   S.   578. 

11.  See  7  C.  L.   1464. 

12.  Amount  of  inheritance  taxes  paid  by 
him,  though  statute  provides  for  deduction 
of  tax  from  each  legacy  on  settlement  with 
legatee.  Wyckoff  v.  O'Neil  [N.  J.  Err.  & 
App.]    67  A.   32,   rvg.    [N.   J.   Eq.],  63  A.   9S2. 

13.  Howard  v.  Rutherford  [Ala.]  43  So. 
30.  Irregularity  in  form  held  not  reversi- 
ble error  where  distributees  received  under 
the  final  decree  their  full  distributive 
shares  and  all  that  they  were  entitled  to 
receive    as   distributees.     Id. 

14.  Payments  cannot  be  allowed  unless 
vouchers  are  filed  or  other  evidence  given 
as  required  by  Code  Civ.  Proc.  §  2729.  In 
re  Pearce's  Estate,  53  Misc.  215,  104  N.  Y. 
S.  469.  Code  Civ.  Proc.  §  2729,  providing 
that  only  items  of  expenditure  of  less  than 
twenty  dollars  can  be  allowed  without  vou- 
chers, and  that  whole  amount  of  items  so 
allowed  shall  not  exceed  in  aggregate  $500, 
held  applicable  to  accountings  in  supreme 
court.  In  re  Smith,  105  N.  Y.  S.  223.  Items 
for  which  there  were  no  vouchers  held 
properly  disallowed.  Wolfe  v.  Morgan,  61 
W.  Va.  287,  56  S.  E.   504. 

15.  See  7  C.  L.  1464. 

16.  Practice  in  proceedings  in  county 
court  on  petition  for  final  accounting  is  in 
nature  of  that  in  suits  in  equity  rather 
than  actions  at  law.  B.  &  C.  Comp.  §  1100. 
In  re  Morrison's  Estate,  48  Or,  612,  87  P. 
1043. 

17.  In  view  of  B.  &  C.  Comp.  §  1202, 
making  It  duty  of  representative  to  file  final 
account  "when  the  estate  is  fully  adminis- 
tered," held  that  petition  must  allege  that 
estate  is  ready  for  final  settlement  and 
fully  administered.  In  re  Morrison's  Es- 
tate, 48  Or.  612,  87  P.  1043.  Petition  by 
certain  distributees,  who  were  entitled  to 
only  part  of  estate,  showing  that  several 
notes  and  claims  remained  to  be  collected, 
and  failing  to  allege  any  contract  between 
all  distributees  for  their  distribution  in 
kind,    held    fatally    defective.     Id. 
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The  required  notice  must  be  given  ^^  unless  waived."  Any  person  interested  is  or- 
dinarily given  the  right  to  file  objections.-"  The  burden  is  upon  the  accountant  to 
present  a  true  account  and  verify  it  by  his  oath.^^ 

(§11)  E.  The  decree  or  order. ~^ — The  inclusion  of  items  of  property  in  an- 
nual accounts  as  belonging  to  the  estate  has  been  held  not  to  estop  the  representative 
from  alleging  on  final  settlement  that  they  in  fact  belonged  to  the  widow.^^^  The 
costs  and  expenses  of  an  accounting  are  ordinarily  payable  out  of  the  estate.  The 
conclusiveness  of  the  decree  on  the  representative's  sureties  in  a  subsequent  action  on 
the  bond,'*  and  its  immunity  from  collateral  attack^^s  j^^g  treated  in  other  sections. 

§  12.  Distribution  and  disposal  of  funds}^ — The  jurisdiction  of  the  various 
courts  over  proceedings  to  obtain  distribution,  and  to  determine  matters  incidentally 
involved  therein,  has  been  treated  in  a  previous  section.^^ 

Occasion  and  time  for  distribution.-^ — Provisions  in  the  will  as  to  the  time  when 
legacies  shall  be  paid  are,  of  course,  controlling.-^  By  statute  in  some  states,  when 
no  time  is  fixed  by  the  will,  the  representative  is  given  a  year  from  its  admission  to 
probate  in  which  to  pay  them.^°  A  discretionary  power  to  determine  whether  a  con- 
dition on  which  payment  is  to  be  made  to  a  legatee  has  been  performed,  vested  in 
several  executors,  may  be  exercised  by  one  of  them  after  the  others  have  resigned.^^ 
The  payment  of  a  legacy,^-  or  distribution/^  may  sometimes  be  presumed  from  lapse 
of  time. 


18.  Giving  of  notice  required  by  Code 
Civ.  Proc.  §  2791,  is  an  indispensable  re- 
quirement, and  order  of  allowance  will  not 
be  binding  unless  it  is  g-iven..  In  re  Davis' 
Estate,  35  Mont.  273,  88  P.  957.  Under  Code 
Civ.  Proc.  §  2796,  finding  in  order  of  settle- 
ment that  clerk  had  given  notice  of  settle- 
ment of  account  in  manner  and  for  time 
theretofore  ordered  by  court  held  conclusive 
upon  parties  on  appeal  from  said  order. 
Id.  Surety  not  entitled  to  notice.  In  re 
Eodine,   104  N.  Y.  S.  1.38. 

19.  Since  notice  takes  place  of  summons, 
held  that  service  of  notice  was  waived  by 
appearance  of  parties  and  their  participa- 
tion in  proceedings.  In  re  Davis'  Estate, 
35  Mont.  273,  88  P.  957. 

20.  While,  upon  request,  court  may  order 
filing  of  specifications  of  alleged  errors 
if  accountant  seems  to  need  them  for  his 
information,  such  course  is  not  necessary 
to  jurisdiction.  Wood  v.  Farwell  [Mass.] 
SI  N.  E.  294.  Creditor  may  file  exceptions 
to  account  of  administrator  on  his  resig- 
nation where  assets  are  injufflcient  to  pay 
debts,  or  if  there  has  been  waste.  Rev.  St. 
1899,  §§  268,  271.  Taylor  v.  Bader,  117  Mo. 
App.  72,  98  S.  W.  80.  Exceptions  held  to 
sufficiently  show  that  assets  were  insuffi- 
cient to  pay  debts.  Id.  Persons  averring 
that  they  were  heirs  who  filed  objections 
to  final  account  held  entitled  to  have  them 
disposed  of  in  orderly  and  legal  manner, 
so  that  it  was  improper  to  summarily  dis- 
miss them  on  motion  of  administrator  on 
mere  assumption,  without  proof,  that  they 
v/ere  not  heirs,  that  being  question  of  fact 
to  be  determined  upon  evidence  regularly 
offered  and  submitted.  In  re  OUschlager's 
Estate  [Or.]  89  P.  1040.  Records  and  files 
In  previous  guardianship  proceedings  held 
not  properly  considered  on  accounting  on 
Issue  as  to  Avhcther  persons  offering  objec- 
tions were  heirs,  where  it  was  not  offered 
or   admitted   in   evidence.     Id. 

21.     Rev.    Laws,    c.    150,    §§    1-3.     Account 


cannot  be  allowed  until  court  is  satisfied 
by  affirmative  evidence  tliat  it  is  correct, 
both  as  to  credits  and  expenditures.  Wood 
V.   Farwell   [Mass.]    81   N.   E.   294. 

22.  See   7   C.  L.   1465. 

23.  Medlin  v.  Simpson,  144  N.  C.  397,  57 
S.   E.    24. 

24.  See   §   9G,  ante. 

25.  See   §   15,  post. 
2G.     See  7  C.  L.   1466. 

27.  See   §    2,   ante. 

28.  See  7  C.  L.  1466. 

2!>.  Where  under  will  legatees  were  not 
entitled  to  legacies  until  death  of  executrix, 
who  was  also  life  tenant,  held  that  she  was 
not  bound  to  pay  them  until  that  time. 
Mosier  v.  Bowser,  226  111.   46,  SO  N.  E.  730. 

30.  Gen.  St.  p.  1938,  §  1.  Where  order 
of  orphans'  court  admitting  will  was  sus- 
pended by  appeals,  held  that  executor  had 
year  from  date  when  certified  copies  of 
decrees  of  appellate  courts  were  filed  w^ith 
surrogate  and  probate  adjudged  by  him 
in  which  to  pay  legacies.  Smith  v.  Smith 
[N.  J.  Eq.]    65  A.   869. 

31.  Power  of  judgment  as  to  perform- 
ance of  condition  on  whicii  corpus  of  estate 
was  to  be  paid  over.  Cushman  v.  Cushman, 
116  App.  Div.  763,  102  N.  Y.  S.  258. 

32.  Presumption  does  not  arise  until 
after  expiration  of  twenty  years  from  time 
of  accrual  of  right  to  ic.  Paterson  Gen.  Hos- 
pital  Ass'n  V.  Blauveit  [N.  J.  Eq.]   66  A.  1055. 

33.  After  lapse  of  twenty  years  from 
date  of  qualification  of  representative,  as 
general  rule  it  is  legitimate  to  presume 
that  estate  hias  been  fully  administered 
and  distribution  had  according  to  law  or 
the  will,  if  terms  of  will  do  not  negative 
such  inference.  Hodges  v.  Stuart  Lumber 
Co.  [Ga.]  58  S.  E.  354.  Presumption  is  not 
conclusive,  but  burden  is  upon  representa- 
tive seeking  to  assert  right  or  title  of  es- 
tate, as  where  he  sues  for  trespass  to 
realty,  to  show  facts  suflficient  to  remove 
same.     Id. 
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Persons  entitled  to  receive  payment  or  transfer  of  share.^* — Distribution  should 
be  made  to  those  entitled  under  the  will,^^  or  under  the  statutes  of  descent  and  dis- 
tribution. The  validity  of  contracts  between  the  heirs  and  distribute3S  affecting  the 
manner  of  distribution/"  the  effect  of  the  assignment  of  shares  to  third  persons/'' 
and  the  jurisdiction  of  the  various  courts  to  pass  on  such  matters/^  are  treated  in 
other  sections. 

Procedure  to  ohtahi  order  for  final  distrihution.^^ — A  petition  for  distribution 
may  ordinarily  be  filed  at  any  time  after  the  period  fixed  by  the  statute  for  the  set- 
tlement of  the  estate.^"    The  required  notice  must  be  given.*^ 

Adjustment  of  shares.^- — Adult  legatees  acquiescing  in  a  distribution  in  con- 
formity to  the  construction  given  to  the  will  by  the  executors  are  estopped  from 
thereafter  contending  for  a  different  construction.*^  A  legatee  accepting  and  re- 
taining an  article  purchased  by  the  executor  as  in  full  satisfaction  of  a  legacy  to  her 
for  the  purciiase  of  such  an  article  cannot  thereafter  complain  that  the  full  amount 
authorized  was  not  expended.**    AMiere  the  subject  of  a  specific  bequest  is  rightfully 


34.  See  7  C.  L.  1467. 

35.  Where  will  bequeathed  stock  and 
certificates  of  indeJjtedness  to  one  with 
provision  that  they  should  go  over  to  an- 
other in  event  he  died  without  leaving  a 
family,  and  decree  in  suit  in  chancery  di- 
rected executor  to  at  once  turn  over  to 
legatee  property  bequeathed  to  him  to  be 
held  by  him  under  terms  of  will,  held  that 
executor  had  right,  before  surrendering  cer- 
tificates, to  indorse  thereon  that  they  v/ere 
held  by  legatee  under  the  terms  of  the  will. 
De  Loney  v.  Hull  [Ga.]  58  S.  E.  349.  Where 
will  gave  widow,  who  was  also  executrix, 
certain  personalty  to  have  income  thereof 
for  life,  with  right  to  use  principal  if  she 
should  need  it,  held  that  she  had  right  to 
possession  of  said  personalty  and  to  pay 
same  to  herself  as  legatee.  In  re  Trelease, 
115  App.  Div.  654,  100  N.  Y.  S.  1051,  afg.  49 
Misc.  205,  96  N.  Y.  S.  318.  Legatee  held  not 
deprived  of  her  right  to  any  part  of  her 
annuity  because,  by  reason  of  her  unsuc- 
cessful opposition  to  probate  of  will,  execu- 
tor was  prevented  from  immediately  mak- 
ing investments  required  to  provide  it, 
estate  having,  in  meantime,  been  in  hands 
of  administrator  pendente  lite,  and  it  not 
appearing  that  latter  did  not  keep  money 
invested.  Steelman  v.  Wheaton  [N.  J.  Eq.] 
66  A.  195.  Where  auditor  was  asked  to 
indicate  person  to  receive  share  of  legatee, 
but  no  particular  person  was  indicated  to 
him,  held  that  it  was  not  error  for  him  to 
distribute  it  to  "the  trustee  appointed  or 
hereafter  to  be  appointed"  of  said  legatee. 
Gorman's  Estate,   32   Pa.   Supei\  Ct.   494. 

36.  See  §   17,  post. 

37.  See  §   18,  post. 

38.  See   §   2,   ante.  ' 

39.  See  7  C.  L.   1468. 

40.  Under  Code  Civ.  Proc.  §  1663,  held 
that  petition  of  legatee  filed  after  lapse 
of  one  year  from  issuance  of  letters  was 
not  premature,  although  supplement  to  w^ill 
was  probated  as  a  part  of  it  after  granting 
of  said  letters.  In  re  Mayhew's  Estate 
[Cal.  App.]    87  P.   417. 

41.  No  final  settlement  shall  be  made  and 
approved  unless  heirs  have  been  notified 
thereof  in  such  manner  as  court  may  direct. 
Kurd's  Rev.  St.  1905,  c.  3,  §  112.  Reizer  v. 
Mertz,    223    111.    555,    79    N.    E.    283,    rvg.    125 


111.  App.  425.  Fixing  by  court  of  manner 
in  which  notice  of  final  settlement  and 
application  for  discharge  is  to  be  given, 
where  notice  is  constructive,  is  jurisdic- 
tional, and  no  constructive  notice  can  be 
given  to  nonresident  devisee  of  final  settle- 
ment and  application  for  discharge  which 
will  bind  him  unless  court  has  fixed  man- 
ner of  giving  notice  by  order  entered  of 
record  prior  to  time  such  notice  is  given. 
Id.  Where  county  court  did  not  order  pub- 
lication of  notice,  held  that  publication 
was  without  authority  of  law,  and  hence 
llurd's  Rev.  St.  1905,  c.  100,  §§  1,  3,  pro- 
viding that  when  any  notice  shall  be  re- 
cuired  by  law  or  order  of  court  to  be  pub- 
lished publisher's  certificate  shall  be  suffi- 
cient evidence  of  pxiblication,  had  no  appli- 
cation, and  such  publication  failed  to  con- 
fer jurisdiction  of  person  of  nonresident 
devisee,  and  order  approving  final  report 
and  discharging  executor  was  void  as  to 
such  devisee.  Id.  Recital  in  order  ap- 
proving report  and  discharging  executor 
that  latter  had  made  due  proof  of  pub- 
lication of  notice  held  not  a  finding  that 
executor  made  proof  that  nonresident  de- 
visee had  been  duly  notified  by  publication 
in  accordance  w^ith  direction  of  court.  Id. 
There  being  no  proper  notice  to  nonresident, 
held  that  order  directing  his  share  to  be 
paid  to  other  heirs  and  discharging  execu- 
tor was  no  bar  to  action  by  such  nonresi- 
dent to  vacate  such  order  and  to  require 
executor  to  pay  her  her  distributive  share. 
Id/  Order  assigning  land  to  widow  lield 
nullity,  where  there  was  no  proof  that  any 
order  appointing  ;time  for  hearing  was 
m.ade,  or  that  any  notice  of  application 
was  given,  as  required  by  Comp.  Laws  Mich. 
1&97,  §  9448.  Rich  v.  Victoria  Copper  Min. 
Co.    [C.  C.  A.]   147  F.   380. 

42.  See   7  C.  L.   1469. 

43.  Where  receive  part  of  estate  in  con- 
formity thereto.  In  re  Marx,  117  App.  Div. 
890,   103   N.  Y.   S.   446. 

44.  Where  will  gave  daughter  $600  to 
purchase  piano  and  administrator  purchased 
one  for  $550,  whicli  was  accepted  and  re- 
tained by  her  in  satisfaction  of  bequest, 
and  administrator  Avas  credited  with  latter 
amount  on  settlement,  held  that  she  could 
not    thereafter    complain    that    full    amount 
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consumed  by  the  executor,  the  legatee  should  be  allowed  its  value  from  the  estate.*' 
The  distributee  must  account  for  advancements  received  by  him  from  the  decedent/^ 
and  for  partial  distributions  and  anticipations.*^ 

Interest  on  legacies.*^ — Legacies  do  not  draw  interest  until  they  become  payable 
under  the  terms  of  the  will.*^  Interest  on  arrears  of  an  annuity  provided  for, in  the 
will  is  sometimes  allowed  from  the  end  of  the  year  in  which  the  first  instalment  be- 
comes due.^° 

Setting  out  and  retaining  funds  and  precedent  interests.^'^ — A  sufficient  sum 
should  be  set  aside  to  pay  annuities  provided  for  by  the  will.^^  An  annuity  fund 
created  by  the  testator  which  is  concededly  larger  than  is  necessary  to  produce  the 
surviving  annuities  may  be  reduced  to  a  i^roper  amount,  and  the  excess  transferred 
to  the  residuary  fund.^^ 

Partition  of  realty  among  heirs  or  devisees.^* — The  rule  of  caveat  emptor  ap- 
plies to  sales  under  order  of  court  for  the  purpose  of  distribution.^^  In  Louisiana 
there  is  nothing  to  prevent  the  heirs  from  consenting  to  a  sale  of  particular  properties 
in  the  succession  or  to  a  partial  partition  thereof.^'' 

Refunding  honds.^'' — Life  tenants  before  receiving  the  property  should  ordina- 
rily be  required  to  give  bond  to  the  remaindermen  conditioned  that  it  will  be  forth- 
coming at  the  termination  of  the  particular  estate.^** 


was  not  expended,  or  recover  $600  from  ad- 
ministrator, particularly  in  view  of  her 
laches.     Clift  v.  Newell    [Ky.]   102   S.  W.   832. 

45.  Testatrix  buried  in  dress  which  had 
been  speciflcallv  bequeathed.  In  re  Pullen's 
Estate,  102  N.  T.  S.  435. 

46.  See  §  17B,  post. 

47.  Items  of  board  against  distributees 
held  properly  allo'wed  against  their  distrib- 
utive shares.  Code  1896,  §§  227,  239.  How- 
ard V.  Rutherford  [Ala.]  43  So.  30.  Court, 
in  order  to  ascertain  amount  due  distribu- 
tees on  final  settlement,  deducted  from 
share  of  each  distributee  allowances  and 
advances  made  to  him  by  administrator 
during  the  particular  year,  and  charged  ad- 
ministrator with  interest  on  balance  from 
rest  or  stop  so  made.  Held  not  injurious 
to  distributees.  Id.  In  accounting  between 
heirs  in  partition  suit  to  determine  their 
distributive  shares,  husband  of  decedent  held 
properly  charged  with  money  and  certifi- 
cates of  deposit  belonging  to  her  and  taken 
by  him  after  her  death  as  payments  made 
to  him  on  account  of  his  share  in  her  es- 
tate, regardless  of  three  years'  statute  of 
limitations.  Goodnough  v.  Webber  [Kan.] 
88  P.  879.  Evidence  held  to  show  that  cer- 
tain distributees  received  their  shares. 
Knapp  V.  Jessup,  146  Mich.  348,  109  N.  W. 
666.  Evidence  held  to  show  that  income 
from  trust  fund  was  paid  to  beneficiary's 
husband  and  others  on  her  account  and 
with  her  consent,  so  that  executors  were 
entitled  to  credit  for  such  payments  as  pay- 
ments to  her.  In  re  Sheldon's  Estate,  101 
N.  Y.  S.  729. 

48.     See  7  C.  L.   1470. 

40.  Where  will  left  certain  sum  In  de- 
fendant's hands  for  plaintiff  "to  be  given 
her  when  he  thinks  best,"  held  that  inter- 
est did  not  begin  to  run  until  payment  was 
demanded.  Harrison  v.  Watkins,  127  Ga. 
314,  56  S.  E.  437.  Held  error  to  give  in 
charge.     Civ.  Code  1895,   §   3498.     Id. 


50.  Interest  held  properly  allowed.  Wil- 
cox V.  Wilcox,  106  Va.  626,  56  S.  E.  588. 

51.  See   7  C.  L.   1470. 

52.  Executor  held  justified  in  setting 
aside  immediately  a  sum  sufficient  to  in- 
demnify him  against  payment  of  annuity. 
Steelman  v.  Wheaton  [N.  J.  Eq.]  66  A.  195. 
Where  legatee  acquiesced  in  failure  of  ex- 
ecutor to  set  apart  and  invest  fund  to  se- 
cure payment  of  annuity  charged  on  entire 
estate,  held  that  those  claiming  under  her 
could  not  complain  for  purpose  of  exonerat- 
ing realty.  Dixon  v.  Roessler  [S.  C]  57  S. 
E.   203. 

53.  Where  fund  established  by  executors, 
pursuant  to  directions  of  will,  later  became 
too  large  owing  to  death  of  some  annui- 
tants, held  that  it  might  be  reduced  by  court 
to  proper  sum,  and  excess  and  unappropri- 
ated income  be  transferred  to  residuary  es- 
tate. Griffen  v.  Keese,  187  N.  Y.  454,  80  N. 
E.  367,  modifying  115  App.  Div.  264,  100  N. 
Y.  S.   903. 

54.  See  7  C.  L.  1472.  See,  also,  Partition, 
8  C.  L.  1240. 

55.  Where  land  was  sold,  for  purpose  of 
division  among  legatees,  under  valid  de- 
cree of  court  of  competent  jurisdiction,  and 
was  duly  advertised  and  regularly  sold  to 
highest  bidder.  Mercer  v.  Sager  [Ga.]  58 
S.  E.  1037.  Being  no  misrepresentation  or 
fraud  on  part  of  executrix  or  anyone  con- 
ducting sale,  and  it  appearing  that  alleged 
defects  could  have  been  discovered  as  well 
before  as  after  sale,  held  that  purchaser 
was  bound  by  his  bid,  and  court  properly 
decreed  specific  performance  though  pur- 
chaser claimed  that  distribution  was  pre- 
mature under  terms  of  will,  and  that  sale 
was  not  binding  on  contingent  beneficiaries 
not   parties    to    the    proceedings.     Id. 

56.  Carrollton  Land  &  Imp.  Co.  v.  Eureka 
Homestead   Soc.    [La.]    44   So.   434. 

57.  See  7  C.  L.  1471. 

58.  See  Life  Estates,  Reversions,  and  Re- 
mainders, 8  C.  L.  7  02. 
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Suits  for  payment  of  sJiarss  or  settlement.^^ — The  representative  is  not  a  neces- 
sary party  to  a  contest  over  the  distribution  of  the  estate."*^  "Where  there  is  no  per- 
sonalty, an  administrator  de  bonis  non  has  no  right  to  maintain  an  action  for  the 
settlement  of  the  estate.®^  In  some  states  a  bill  in  equity  may  be  filed  for  the  re- 
covery of  a  legacy  or  distributive  share  either  before  or  after  a  settlement  in  the  pro- 
bate court.^^  The  right  of  a  legatee  to  follow  funds  of  the  estate  into  property 
in  which  they  have  been  wrongfully  invested  is  treated  elsewhere.^^  Actions  or  pro- 
ceedings for  the  recovery  of  legacies  must,  of  course,  be  brought  within  the  time  fixed 
by  the  statute  of  limitations.*^*  The  right  to  enforce  payment  of  a  legacy  may  be 
lost  by  laches. ^^ 

Decree  of  distribution;  its  form,  enforcement,  and  effect.^^ — A  decree  of  distribu- 
tion is  a  protection  to  an  administrator  who  acts  under  it  in  good  faitli.^^  WTiere  the 
proceeding  is  regarded  as  in  the  nature  of  a  proceeding  in  rem,  a  decree  otherwise  reg- 
ular is  not  void  for  want  of  jurisdiction  though  the  property  is  not  assigned  to  those 
entitled  thereto.*^^  The  final  decree  of  distribution  closes  the  estate  in  so  far  as 
any  claims  against  it  are  concerned.^^  The  conclusiveness  of  the  decree  and  its  im- 
munity from  collateral  attack  are  treated  in  a  subsequent  section.'** 


59.  See  7  C.  L..   1471. 

60.  All  devisees,  legatees,  and  persons 
claiming'  an  interest  in  estate  having  been 
made  parties  to  suit  to  compel  specific  per- 
formance of  decedent's  contract  to  leave 
jiroperty  in  particular  manner  by  ■will,  held 
that  executor  was  not  necessary  party. 
Stewart  v.  Smith   [Cal.  App.l   91  P.  667. 

61.  Nothing  to  settle  so  far  as  he  is  con- 
cerned. Withers'  Adm'r  v.  Withers'  Heirs, 
SO   Ky.  L.    R.   1099,   100   S.   W.   253. 

62.  Statutory  remedy  by  action  at  law, 
which  can  be  maintained  only  after  decree 
of  distribution,  is  in  addition  to  that  exist- 
ing in  equity,  and  in  no  way  limits  or  quali- 
fies jurisdiction  of  court  of  chancery  over 
the  subject.  Van  Dyke  v.  Van  Dyke  [N.  J. 
pjq.j  65  A.  215.  Bill  held  not  defective  for 
failure  to  contain  specific  prayer  that 
amount,  w^hen  ascertained,  be  decreed  to  be 
paid  to  complainant,  the  sureties  of  the  ad- 
ministrators being  made  parties,  so  that  de- 
cree ascertaining  complainant's  distributive 
ehare  would  fix  extent  of  their  liability  and 
afford  basis  for  action  on  bond,  and  prayer 
for  general  relief  justifying  decree  for  pay- 
ment of  such  share.     Id. 

63.  See  Trusts,  8  C.  L.  2169. 

64.  Agreement  by  executor  to  pay  legacy 
in  instalments  held  to  have  created  an  ex- 
press trust  between  himself  and  the  legatee, 
and  that  limitations  did  not  begin  to  run 
against  legatee's  right  to  recover  balance 
due  her  imtil  there  was  demand  and  refusal 
to  pay.  Glennon  v.  Harris  [Ala.]  42  So.  1003. 
Trust  relation  not  changed  by  executor's  er- 
roneous impression  as  to  amount  of  legacy, 
but  legatee  was  entitled  to  recover  amount 
paid  by  him  to  residuary  legatee  through 
mistake.  Id.  Where  will  left  certain  sum 
in  hands  of  defendant  for  plaintiff  "to  be 
given  her  when  he  thinks  best,"  held  that 
limitations  did  not  begin  to  run  as  against 
legatee  until  date  when  payment  was  de- 
manded by  her.  Harrison  v.  Watkins,  127 
Ga.  314,  56  S.  E.  437.  Code  Civ.  Proc.  §  1819, 
providing  that,  for  purposes  of  statute  of 
limitations,  cause  of  action  for  recovery  of 
legacy  is  deemed  to  accrue  when  representa 


tive's  account  is  judicially  settled,  held  not 
to  apply  to  special  proceeding  in  surrogate's 
court  to  compel  payment  of  legacy,  but  limi- 
tations in  such  case  begin  to  run  after  one 
year  from  granting  of  letters.  In  re  Cooper, 
51  Misc.  381,  101  N.  Y.  S.  2S3.  Though  limi- 
tations did  not  begin  to  run  against  minor 
legatee  until  she  became  of  age,  held  that 
proceeding  in  surrogate's  court  begun 
twenty  years  after  that  time  was  barred.  Id. 

65.  Suit  by  beneficiary  atta,cking  final 
settlement  of  administrator,  and  seeking  to 
recover  property  alleged  to  be  due  her,  held 
barred  where  not  brought  until  twelve  years 
after  such  settlement,  and  eleven  years  af- 
ter she  became  of  age.  Clift  v.  Newell  [Ky.] 
102  S.  W.  832.  Legatee  held  not  barred  from 
enforcing  legacy  as  lien  on  land  belonging 
to  residue  on  which  it  was  charged.  Pater- 
son  Gen'l  Hospital  Ass'n  v.  Blauvelt  [N.  J. 
Eq.]  66  A.  1055.  Daughter  held  not  guilty 
of  laches  so  as  to  bar  her  right  to  enforce 
payment  of  annuity  by  answer  in  suit  to 
construe  will.  Willcox  v.  Willcox,  106  Va. 
626,   56  S.  E.   588. 

66.  See  7  C.  L.  1472. 

67.  Cleaveland  v.  Draper  [Mass.]  80  N. 
E.  227.  Decree  of  distribution  made  to  cor- 
rect former  decree,  regularly  made,  in  which 
certain  heirs  were,  by  mistake,  not  provided 
for,  held  to  have  properly  provided  for 
protection  of  administrator  in  reference 
to  payments  made  under  first  decree.  Id. 
Evidence  held  not  to  show  such  negligence 
on  part  of  administrator  in  connection  with 
making  of  first  decree  as  would  deprive  him 
of  right  to  rely  thereon.     Id. 

6S.  Though  by  mistake  property  was  not 
assigned  to  real  next  of  kin.  Cleaveland  v. 
Draper   [Mass.]    80  N.  E.  227. 

69.  Held  that  creditor  of  insolvent  bank 
could  not  maintain  action  against  executors 
of  deceased  stockholder  to  recover  his  pro- 
portionate share  of  bank's  indebtedness  af- 
ter final  decree  of  distribution,  notwith- 
standing pendency  of  appeals  therefrom 
which  merely  attacked  that  part  of  it  de- 
termining who  were  rightful  distributees. 
Childs  v.  De  Laveaga,  150  Cal.  281,  89  P.  82. 
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§  13.     Enforcement  of  orders  and  decrees  by  attacliment  as  for  a  contemptJ^ 
§  14.     Discharge  of  personal  representaiivei.'- — The  authority  of  the  repre- 
sentative continues  until  his  resignation,  removal,  or  discharge.'^    The  trust  relation 
between  a  representative  and  a  legatee  growing  out  of  the  representative's  promise  to 
pay  the  legacy  in  instalments  is  not  changed  by  his  discharge  as  representative.^* 

§  15.  Probate  orders  and  decrees."^ — Courts  having  charge  of  the  adminis- 
tration of  estates  are  usually  regarded  as  courts  of  general  jurisdiction  in  regard  to 
probate  matters,  and  hence,  when  such  is  the  case,  their  judgments  and  decrees  are 
as  binding  on  parties  and  their  privies,'*'  and,  until  vacated,  or  reversed,  set  aside,  or 
modified  on  appeal,  as  conclusive  as  to  matters  necessarily  involved  in  the  deter- 
mination of  the  questions  passed  upon,' '  as  those  of  any  other  court.    The  existence 


Same  held  true  in  case  of  action  by  insiol- 
vent  bank  to  collect  assessment  on  dece- 
dent's stock.  Union  Sav.  Bk.  v.  De  Laveaga, 
150  Cal.  395,  89  P.  84.  After  decree  of  dis- 
tribution and  pending  an  appeal  therefrom, 
wliich  merely  attacked  that  part  of  it  de- 
termining who  were  rightful  distributees, 
creditor  of  insolvent  bank  sued  executor  of 
deceased  stockholder  for  his  proportionate 
share  of  indebtedness.  Thereafter  decree 
of  distribution  was  reversed,  and  amended 
decree  was  entered  below  and  executor  dis- 
charged, no  appeal  being  taken  therefrom. 
Held  that  judgment  for  defendant  in  credit- 
or's action  would  be  affirmed,  tliere  being 
no  executor  of  said  decedent  and  no  admin- 
istration pending,  so  that  no  relief  asked 
for  by  creditor  could  be  made  applicable  or 
enforced.  Childs  v.  De  Ijaveaga,  150  Cal. 
281,  89  P.  82.  Same  held  true  in  case  of  ac- 
tion by  insolvent  bank  to  coUect  assessment 
on  decedent's  stock-  Union  Sav.  Bk.  v.  De 
Laveaga,   150   Cal.   395,   89  P.   84. 

70.     See   §   15,  post. 

71,72.     See   7   C.   L.   1473. 

73.  His  functions  do  not  necessarily  cease 
upon  final  settlement  and  approval  of  his 
account,  but  he  may,  if  occasion  arises,  pur- 
sue his  duties  further  for  the  benefit  of  es- 
tate, unless  probate  records  show  formal 
discharge  from  trust.  Root  v.  Beymer,  146 
Mich.  692,  13  Det.  Leg.  N.  932,  110  N.  W.  57. 
Where  administration  continues  through  ex- 
istence of  a  dower  estate,  on  falling  in  of 
dower  administrator  may  take  possession 
of  land,  if  for  no  other  purpose  than  to  dis- 
tribute It  among  heirs  at  law.  Haden  v. 
Sims,  127  Ga.  717,  56  S.  E.  989.  Former  ad- 
ministratrix held  not  necessary  party  to 
bill  filed  by  heirs  at  law  after  her  discharge, 
seeking  to  set  aside  judgment  recovered 
jigainst  her  in  representative  capacity  and 
sheriff's  sale  and  deed  of  lands  of  estate 
made  to  satisfy  said  judgment,  she  having 
no  right  or  interest,  either  personal,  repre- 
hent.iti\<\  or  proprietary,  in  subject-matter 
Of  litigation  that  could  be  affected  thereby. 
King  V.  Dekle   [Fla.],  43  So.  586. 

74.  Agreement  by  executor  to  pay  legacy 
in  monthly  Instalments  having  created  ex- 
press trust  between  lilm  and  legatee  as  to 
the  fund,  held  that  subsequent  final  settle- 
ment of  his  accounts  In  probate  court,  and 
his  discharge  as  executor,  did  not  change 
his  trust  relation  as  to  amount  of  said  leg- 
acy then  remaining  in  his  hands,  nor  did 
subsequent  payment  of  said  sum  over  to  re- 
siduary legatee  through  mistake.  Glennon 
V.  Harris  [Ala.]   42  So.  1003. 


75.  See  7  C.  L.  1473. 

76.  See,  also.  Former  Adjudication,  7  C. 
li.  1750.  Decree  of  surrogate  is  not  con- 
slusive  upon  parties  in  establisliing  rule  of 
law  which  will  control  in  later  administra- 
tion of  estate,  though,  if  not  appealed  from, 
it  will  serve  as  complete  protection  to  ac- 
counting executor  or  trustee,  against  all 
parties  duly  cited,  as  to  all  questions  con- 
cerning correctness  of  his  accounts  thereby 
approved,  and  the  disbursements  therein  di- 
rected. In  re  Hurlbut's  Estate,  51  Misc.  263, 
TOO  N.  Y.  S.  1098.  Jurisdiction  to  construe 
will  or  to  define  rights  of  beneficiaries  of 
trust  as  between  themselves  is  limited  to 
necessities  of  accounting  then  before  him. 
Id. 

77.  Appointment  of  representative:  Order 
appointing  administrator  conclusive  as  to 
necessity  of  administration.  Lambert  v. 
Tucker    [Ark.]    104   S.  V\^   131. 

Sale  of  realty:  Order  of  probate  court  di- 
recting sale  of  land  of  deceased  wife  held 
not  a  judicial  determination  that  no  valid 
homestead  existed  in  property  in  favor  of 
husband,  so  as  to  preclude  latter  from  at- 
tacking same  in  action  to  quiet  title.  Fislier 
V.  Bartholomew  [Cal.  App.]  88  P.  608.  Or- 
ders of  sale  and  confirmation  from  which 
no  appeal  was  taken  held  to  have  conclu- 
sively established  tliat  sale  was  necessary 
to  pay  debts,  and  that  land  was  regularly 
and  legally  sold  for  fair  and  adequate  con- 
sideration. Lake  v.  Hathaway  [Kan.]  89  P. 
C66; 

Accounting:  After  appointment  of  ancil- 
lery  administrator  for  estate  of  nonresi- 
dent decedent,  another  person  was  ap- 
pointed and  qualified  as  administratrix.  An- 
cillary administrator  gave  no  bond,  estate 
owreed  no  debts  in  state,  and  sole  property 
m  jurisdiction  was  certain  legacy.  On  ac- 
counting proceeding  to  wiiicli  both  were 
j-artles,  legacy  was  awarded  to  administra- 
trix, administrator  taking  no  appeal.  Held 
that  said  decree  was  final,  and  administra- 
tor, having  waived  all  his  rights  under  his 
letters  by  falling  to  appeal,  could  not  main- 
tain proceeding  to  revoke  letters  of  admin- 
istratrix on  ground  of  his  prior  appoint- 
ment. In  re  Schmid,  116  App.  Div.  706,  102 
X.  Y.  S.  80.  Administrator  filed  account 
showing  equal  division  of  residue  of  estate 
between  himself  and  adopted  daughter  of 
decedent  as  her  sole  heirs,  accompanied  by 
her  receipt  for  her  share.  Adoption  was 
under  statute  afterward  declared  unconsti- 
tutional.    Held   that  order,   made  in  accord- 
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of  all  facts  necessary  to  give  jurisdiction  will  be  presumed  unless  the  contrar}^  ap- 
pears,"^ and  such  judgments  and  decrees  cannot  be  collaterally  attacked  '^  except  for 
want  of  jurisdiction  apparent  on  the  face  of  the  record,^"  or  fraud  or  collusion." 


ance  with  prayer  of  administrator's  petition, 
settling-  and  allowinsT  his  account  and  or- 
dering his  dischargee,  was  not  res  adjudicata 
as  to  daughter's  right  to  property,  nor  did 
It  on  receipt  vest  title  in  her,  latter  being 
given  under  erroneous  belief  that  she  was 
entitled  to  share  in  estate,  and  no  money 
having'  in  fact  been  received  by  her,  and 
hence  on  her  deatli  her  heir  was  not  entitled 
to  recover  any  part  thereof.  Doyle  v.  Camp- 
bell, 147  Mich.  544,  14  Det.  Leg.  X.  26,  111  N. 
W.   165. 

Di»itri)>iiflon:  Order  of  probate  court  of 
Ala.ska  distributing  property  to  heirs  held 
not  conclusive  adjudication  that  partnership 
did  not  exist  between  decedent  and  another 
to  which  property  belonged,  as  against 
creditor  of  alleged  partner  who  sought  to 
follow  property  into  hands  of  heirs,  court 
not  having  chancery  powers  necessary  to 
be  exercised  in  hearing  and  deciding  such 
questions.     Bartleson   v.   Feidler,    149    F.    299 

7S.  See,  also,  Judgments,  8  C.  L.  530. 
Records,  orders,  judgments,  and  decrees  of 
probate  courts  shall  have  accorded  to  them 
like  force  and  effect  and  legal  presumptions 
;is  those  of  district  court.  Rev.  St.  1901,  par. 
ir-97.  Otero  v.  Otero  [Ariz.]  90  P.  601. 
Where  order  directing  payment  of  widow's 
dou'er  was  silent  as  to  whether  notice  of 
application  therefor  was  given,  held  that  it 
would  be  presumed  that  it  was  given. 
Briggs  V.  Manning,  SO  Ark.  304,  97  S.  W.  289. 
On  collateral  attack,  unless  record  affirma- 
tively shows  that  there  was  no  vacancy,  it 
will  be  presumed,  in  the  appointment  of  an 
administrator  de  bonis  non,  that  a  vacancy 
existed.  Peavy  v.  Griffin  [Ala.]  44  So.  400. 
Every  fact  necessary  to  make  judgment  of 
court  of  ordinary  valid  and  binding  will  be 
r  resumed  in  its  favor.  Medlin  v.  Downing 
Lumber  Co.    [Ga.]    57   S.   E.   232. 

79.  See,  also.  Judgments,  8  C.  L.  530.  Ac- 
tion by  nonresident  heir,  whose  share  court 
directed  to  be  paid  to  other  heirs,  to  vacate 
order  approving  final  report,  and  discharg- 
ing him,  held  not  collateral  attack  on  such 
order.  Reizer  v.  Mertz,  223  111.  555,  79  N.  E. 
283,    rvg.    125    111.    App.    425. 

Appointment  of  representative:  Decree  ap- 
pointing administrator  cannot  be  collater- 
ally attacked  in  action  brought  by  him  be- 
cause it  had  not  been  formally  entered  on 
minutes  of  court  when  action  was  brought. 
Louisville  &  N.  R.  Co.  v.  Perkins  [Ala.]  44 
So.  602.  Order  held  sufficient  as  order  ap- 
pointing- administrator  to  administer  on 
newly-discovered  assets,  and,  being  based  on 
sufficient  petition,  not  subject  to  collateral 
attack  because  it  also  purported  to  revoke 
order  discharging  original  administrator  af- 
ter lapse  of  term  in  w^hich  it  was  made. 
Otero  v.  Otero  [Ariz.]  90  P.  601.  Cannot  be 
collaterally  attacked  on  ground  that  admin- 
istration Tvas  unnecessary.  Lanibeit  v. 
Tucker  [Ark.]  104  S.  W.  131.  Pleadings  held 
not  to  show  that  applicant  was  not  next  of 
kin  of  decedent  at  latter's  death.  Medlin  v. 
Downing  Lumber  Co.  [Ga.]  57  S.  E.  232. 
Mot     subject     to     collateral     attack     because 


made  by  court  of  county  other  than  that  in 
which  decedent  resided.  Williams  v.  Dough- 
erty, 39  Ind.  App.  9,  78  N.  E.  1067.  Failure 
to  require  administrator  to  give  bond,  as 
provided  by  Code,  §  3301,  or  postponement 
of  fixing  of  amount  thereof,  held  not  to  de- 
prive court  of  jurisdiction  or  to  subject  or- 
der of  appointment  to  collateral  attack  in 
proceeding  in  which  administrator  claims 
right  to  act  in  pursuance  of  appointment 
and  letters.  In  re  Wiltsey's  Will  [Iowa] 
lOD  N.  W.  776.  Validity  of  letters  cannot 
be  collaterally  attacked  in  action  by  admin- 
istrator. Griesel  v.  Jones,  123  Mo.  App.  45, 
99  S.  W.  769.  Appointment  of  administra- 
trix after  ancillary  letters  had  issued  to  an- 
other held  not  void  or  without  jurisdiction, 
and  not  subject  to  collateral  attack.  In  re 
Schmid,  116  App.  Div.  706,  102  N.  Y.  S.  80. 
When  cause  for  administering  estate  exists, 
and  application  is  made  therefor  to  proper 
court,  neither  fact  that  it  is  not  made  by 
person  entitled  to  administration,  nor  that 
person  not  so  entitled  to  administer  is  ap- 
pointed, renders  appointment  wholly  void 
and  subject  to  collateral  attack,  but  it  is 
voidable  only  by  some  appropriate  direct 
PT'oceeding.  Steinberg  v.  Saltzman,  130  Wis. 
410,  110  X.  W.   19S. 

Sales  of  realty:  Decree  confirming  sale  to 
pay  debts.  Dull  v.  Slater,  31  Pa.  Super.  Ct. 
4S8.  On  collateral  attack,  validity  of  sale 
of  realty  to  pay  debts  does  not  depend  upon 
irregularities  in  proceedings,  but  upon 
whether  court  had  jurisdiction  to  order  and 
confirm  sale.  Lake  v.  Hathaway  [Kan.]  89 
P.  666.  Fact  that,  after  sale  was  ordered, 
and  before  it  was  made,  heirs  of  testator, 
including  executrix,  entered  into  contract  to 
settle  indebtedness  without  a  sale,  which 
contract  was  not  brought  to  notice  of  pur- 
chaser nor  to  attention  of  court  until  after 
sale  wa5  confirmed,  held  not  to  have  de- 
prived court  of  jurisdiction  to  confirm  sale, 
nor  to  have  affected  rights  of  purchaser.  Id. 

80.  Parties  voluntarily  appealing  and 
taking  part  in  administration  held  not  en- 
titled to  collaterally  attack  appointment  of 
administrator  for  want  of  notice.  Otero  v. 
Otero  [Ariz.]  90  P.  601.  Pleadings  held  not 
to  show  want  of  jurisdiction  to  appoint  ad- 
ministrator, as  failing  to  show  that  appli- 
cant was  of  next  of  kin  of  decedent  at  his 
death.  Medlin  v.  Downing  Lumber  Co.  [Ga.] 
57  S.  E.  232.  Proceeding  to  sell  realty  for 
payment  of  debts  being  adversary,  and  not 
one  in  rem,  creditor  of  heir,  who  had  at- 
tached his  interest,  and  who  was  not  served 
with  notice  thereof,  held  entitled  to  attack 
sale  collaterally  in  action  to  enforce  his 
judgment.  Mullin  v.  White  [Iowa]  112  N. 
W.  164.  Decree  of  county  court  determin- 
ing title  to  realty  not  belonging  to  estate, 
i'Ud  adjudging  that  devisees  took  title  to  it 
zo  exclusion  of  heirs  to  whom  patent  issued 
from  Federal  government,  held  subject  to 
f-ollateral  attack.  Walker  v.  Ehresman 
:Xeb.]    113  N.   W.   218. 

81.  Fact  that  person  who  administered 
was   nonresident   held   not   such   fraud   as   to 
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Probate  orders  are  generally  effective  from  the  date  of  their  rendition  rather 
than  that  of  their  entry.^- 

The  right  of  the  court  to  vacate  or  modify  its  decrees  and  the  procedure  for  so 
doing,  depends  upon  the  statutory  provisions  of  the  various  states.^^  Courts  of  equity 
■will  generally  set  aside  judgments  or  decrees  of  the  probate  court  obtained  through 
fraud  or  mistake/*  provided  limitations  have  not  run,*°  and  if  the  party  seeking  re- 
lief has  not  been  guilty  of  negligence  ^^  or  laches.^^ 

§  16.  Appeals  in  probate  proceedings.^^ — This  section  is  confined  to  appeals 
from  courts  of  probate  to  intermediate  courts  of  general  Jurisdiction,  appeals  to  the 
ordinary  reviewing  courts  being  governed  by  the  rules  applicable  to  appeals  in  gen- 
eral.*^ 


vitiate  administration  proceedings,  or  to 
render  them  subject  to  collateral  attack. 
Meikle  v.  Cloquet    [Wash.]    87   P.    841. 

82.  Order  appointing  administrator  is  ef- 
fective from  date  of  its  rendition,  and  not 
from  date  of  its  entry  on  minutes  of  probate 
court.  Louisville  &  N.  R.  Co.  v.  Perkins 
[Ala.]  44  So.  602.  Proceedings  nunc  pro 
tunc,  or  appeal  to  authority  conferred  on 
probate  judge  by  Code  1S96,  §3372,  to  com- 
plete incomplete  minute  entries  and  decrees 
on  application,  would  be  improper  where 
tntry  of  order  is  made  within  three  months 
as   precribed   by   §    3365.     Id. 

83.  See,  also,  Judgments,  8  C.  L.  530. 
Arizona:    Order    discharging   administrator 

held  final  one  whicli  probate  court  did  not 
have  jurisdiction  to  set  aside  after  lapse  of 
term  in  which  it  was  entered.  Otero  v. 
Otero    [Ariz.]    90  P.    601. 

Georgia:  Administrator  is  necessary  party 
to  motion  to  set  aside  judgment  of  court  of 
ordinary  authorizing  sale  of  land  by  him. 
Whitley  Grocery  Co.  v.  Jones  [Ga.]  58  S.  E. 
623'.  If  letters  of  dismissal  have  been 
granted  to  him,  judgment  discharging  him 
must  be  reopened  before  motion  can  be  en- 
tertained. Id.  Rule  not  changed  by  fact 
that  purchasers  at  sale  and  those  holding 
under  them,  and  former  administrator  as  an 
individual,  are  made  parties.  Id.  Held  no 
abuse  of  discretion  in  lefusing  to  open  judg- 
ment of  ordinary,  made  after  due  notice, 
■directing  recording  of  return  of  appraisers 
on  application  of  widow  for  year's  support, 
to  permit  filing  of  objections  not  filed  in 
time.  Foster  v.  Turnbull,  126  Ga.  654,  55  S. 
E    925. 

New  York:  Code  Civ.  Proc.  §  2481  con- 
strued, and  held  that  surrogate  had  no  au- 
thority to  vacate  decree  on  accounting  after 
time  for  appeal  had  expired  and  refer  mat- 
ter back  to  referee  on  ground  that  con- 
testants had  been  guilty  of  laches,  that  on 
account  of  delays,  etc.,  many  of  adminis- 
trator's books,  vouchers,  and  papers  had 
been  lost  so  that  he  could  not  exculpate 
himself,  and  that  his  counsel  had  stated 
that  next  of  kin  had  agreed  to  abandon 
claims,  or  because  referee  acted  upon  proof 
that  he  had  no  right  to  consider,  place  to 
urge  such  objections  being  before  referee 
and  surrogate  on  application  to  confirm  his 
report,  and  remedy  being  by  appeal.  In  re 
Bodine,  104  N.  Y.  S.  138.  Surrogate  held 
entitled  to  correct  default  decree  of  dis- 
tribution entered  on  motion  of  public  ad- 
ministrator   distributing   estate   to   collateral 


relatives  who  had  not  appeared  and  who 
were  not  entitled  to  it.  In  re  Hoes.  104  N. 
Y.  S.  529.  After  expiration  of  time  to  ap- 
peal, surrogate  has  power  to  vacate  so  much 
of  his  decree  assessing  transfer  tax  as  was 
made  witliout  jurisdiction.  In  re  Jones'  Es- 
tate. 54  Misc.  202,  105  N.  Y.  S.  932.  Con- 
testant held  not  prejudiced  by  order  cor- 
recting former  order  directing  filing  of  sup- 
plemental account  so  as  to  permit  surrogate 
to  pass  on  any  claim  for  expenses  and  com- 
missions due  executor,  it  not  authorizing 
allowance  of  any  claims  not  legal  and  proper 
cliarges  against  estate.  In  re  Hull's  Estate, 
105  N.  Y.  S.   961. 

Pennsylvania:  Where  orphans'  court 
awarded  all  personalty  to  decedent's  hus- 
band and  administrator  in  accordance  with 
laws  of  Pennsylvania,  when  it  sliould  have 
awarded  him  only  half  of  it  in  accordance 
with  laws  of  Maryland  where  decedent  was 
domiciled  at  time  of  her  death,  held  that  it 
had  power  to  revoke  decree  and  make 
proper  distribution.  Ehrhart's  Estate,  31 
Fa.    Super.   Ct.    120. 

84.  See  §  2,  ante.  Jurisdiction  of  Courts 
of  Equity. 

85.  Limitations  held  not  to  have  com- 
menced to  run  against  suit  to  set  aside  de- 
cree of  distribution  for  mistake  until  mis- 
take was  discovered.  Bacon  v.  Bacon,  150 
Cal.  477,  89  P.   317. 

86.  Plaintiff  in  suit  to  set  aside  decree  of 
distribution  for  mistake  held  not  to  have 
been  guilty  of  negligence.  Bacon  v.  Bacon, 
150  Cal.  477,  89  P.  317.  Failure  of  plaintiff 
to  sooner  discover  true  amount  due  him  held 
not  such  negligence  as  to  bar  relief  as  mat- 
ter of  law,  question  being  at  most  one  of 
fact.     Soule  v.  Bacon,  150  Cal.  495,  89  P.  324. 

87.  Plaintiff  in  suit  to  review  decree  of 
distribution  for  mistake  held  not  to  have 
been  guilty  of  laches,  she  having  brought 
suit  shortly  after  discovery  of  mistake.  Ba- 
con v.  Bacon,  150  Cal.  477,  89  P.  317.  Plaint- 
iffs in  suit  to  set  aside  decree  of  distribu- 
tion alleged  to  have  been  obtained  through 
fraud,  and  to  protect  estate  pending  estab- 
lishtiicnt  of  will  alleged  to  have  been  fraud- 
ulently suppressed,  held  not  guilty  of  laches. 
Ewing  V.  Lamphere,  147  Mich.  659,  14  Det. 
Leg.  N.  28,  111  N.  W.  187. 

88.  See  7  C.  L.  1479. 

S9.     See  Appeal   and  Review,  9  C.  L.   108. 

90.  Settlement  held  final  one  from  which 
apneal  to  circuit  court  could  be  taken.  Tay- 
lor V.   Bader,   117  Mo.  App.  72,   98  S.  W.   80. 
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Appeals  are  generally  allowed  from  all  final  orders  or  decree?,""  and  may  be 
taken  by  any  interested  party  aggi'ieved  thereby."  The  steps  necessary  to  perfect 
the  appeal  and  the  practice  in  the  appellate  court  depend  on  the  statutes  of  the 
various  states.^^    All  persons  whose  rights  may  be  affected  by  a  reversal  must  be  made 


91.  It  being  duty  of  special  administra- 
tor to  defend  against  claims,  held  that  he 
could,  without  special  authority  from  pro- 
bate court,  appeal  from  allowance  of  claim. 
McXamara  v.  Michigan  Trust  Co.,  148  Mich. 
346,  14  Det.  Leg.  N.  250,  111  N.  W.  1066. 
Creditor  entitled  to  file  exceptions  to  settle- 
ment held  entitled  to  appeal  from  judgment 
of  probate  court  if  aggrieved  thereby.  Tay- 
lor V.   Bader,    117   Mo.   App.    72,    98    S.   'W.    80. 

92.  Time  of  taking:  Objection  that  appeal 
to  prerogative  court  from  decree  of  orphans' 
court  surcharging  account  of  executrix  was 
taken  too  late  held  waived  by  taking  testi- 
mony, though  untimely  motion  to  dismiss 
on  that  ground  had  been  previously  made 
and  refused.  Carlin  v.  Carlin  [N.  J.  Eq.] 
64  A.  1018. 

Allowance  of  appeal:  Order  allowing  ap- 
peal from  probate  to  circuit  court  is  unnec- 
essary. Pruden  v.  Clark,  148  Mich.  163,  14 
Dec.  Leg.  N.  102;  111,  N.  W.  853.  Order  di- 
recting service  of  notice  of  appeal  on  ad- 
ministrator, and  certified  by  probate  judge 
as  order  allowing  appeal,  held  sufficient 
though  it  did  not  In  terms  state  that  appeal 
was  allowed.  Id.  Under  Act  March  15,  1832, 
§  1,  P.  L.  135,  appeal  to  orphans'  court  from 
order  of  register  of  wills  revoking  letters 
of  administration  is  matter  of  right,  and  al- 
,lowance  of  appeal  by  orphans'  court  is  not 
'necessary.  Laukhuff's  Estate,  82  Pa.  Super. 
Ct.  538.  After  case  is  brought  up,  proper 
practice  is  for  appellant  to  present  petition 
to  court  setting  forth  facts,  upon  which  ci- 
tation will  be  granted  on  parties  interested 
to  show  cause  why  appeal  should  not  be 
sustained  and  decision  complained  of  set 
aside.     Id. 

Bonds:  Rev.  St.  190?,  par.  1947,  providing 
that  where  appeal  if  taken  by  executor  or 
administrator  no  bond  shall  be  required  un- 
less such  appeal  personally  concerns  him, 
in  which  case  he  must  give  bond,  held  not 
to  authorize  appeal  without  bond  from  or- 
der revoking  letters  of  administration 
granted  to  appellant  and  appointing  another 
in  his  place,  he  being  personally  interested. 
In  re  Morale's  Estate  [Ariz.]  89  P.  540. 
in  any  event,  appeal  held  one  taken  In  his 
Individual  rather  than  his  representative 
capacity.  Id.  Is  discretionary  with  surro- 
gate whether  he  will  determine  sufficiency 
of  sureties  or  undertakings  on  appeal  from 
their  affidavits  of  justification,  or  whether 
he  will  require  them  to  attend  and  be  ex- 
amined before  approving  such  undertaking. 
Code  Civ.  Proc.  §  1335  being  inapplicable  to 
appeals  from  surrogate's  court,  but,  after 
he  has  approved  undertaking  and  Indorsed 
approval  thereon,  It  Is  sufficient  for  all  pur- 
poses. In  re  Sheldon's  Will,  117  App.  Div. 
357.    103   N.   Y.   S.    177. 

Record,  transcript,  etcj  On  appeal  to  cir- 
cuit court  from  order  allowing  claim,  copy 
of  report  of  commissioners  on  claims  must 
be  filed,  that  being  record  of  allowance  ap- 
I'ealed  from.  Pruden  v.  Clark.  148  Mich. 
163,  14  Det.  Leg.  N.  102,  111  N.  W.  853.     Ap- 


peal should  not  be  dismissed  for  failure  to 
file  it  within  thirty  days,  provided  it  is  filed 
liefore  motion  to  dismiss  is  actually  heard. 
Id.  Proceedings  in  county  court  to  compel 
final  accounting  being  in  nature  of  suit  in 
equity,  on  appeal  to  circuit  court  from  de- 
cree therein,  suit  must  be  tried  on  transcript 
and  evidence  accompanying  it  as  prescribed 
by  B.  &  C.  Comp.  §  555,  and,  if  no  evidence 
is  taken  up,  only  question  open  to  consid- 
eration is  whether  pleadings  support  de- 
cree. In  re  Morrison's  Estate,  48  Or.  61^, 
87  P.  1043.  Where  it  clearly  appeared  from 
t]-anscript  that  case  was  decidec^  by  county 
court  without  the  taking  of  testimony,  held 
that  such  record  could  not  be  enlarged  or 
contradicted  by  an  ex  parte  certificate  of 
the  county  judge  filed  in  circuit  court  after 
cause  had  been  there  argued  and  submitted. 
In  re  Ollschlager's  Estate  [Or.]  89  P.  1049. 
An  appeal  to  orphans'  court  from  order  of 
register  of  wills  revoking  letters  of  admin- 
istration, held  immaterial  that  paper  filed 
as  appeal  did  not  by  its  caption  certify  that 
case  was  in  orphans'  court  where  record  of 
docket  entries  showed  that  such  an  appeal 
was  filed,  defect  being  one  of  form.  Lauk- 
huff's Estate,  32  Pa.  Super.  Ct.  538. 

Transfer  of  jurisdiction:  Where  judgment 
of  county  court  on  appeal  from  probate 
court  was  entered  by  clerk  pursuant  to  or- 
der of  court,  and  then  certified  to  probate 
court  pursuant  to  Vt.  St.  2599.  held  that 
county  court  had  no  further  control  over 
case,  and  no  power  at  following  term,  on 
motion,  to  vacate  and  set  aside  said  judg- 
ment. Nichols  v.  Nichols'  Estate  [Vt.]  67 
A.   531. 

Assignment  of  errors,  etc.:  Under  Rev. 
La'ws,  c.  162,  §  10,  on  appeal  from  probate 
court  to  supreme  judicial  court,  objections 
to  decree  appealed  from  must  be  filed  in 
latter  court  simultaneously  with  entry  of 
appeal,  jurisdiction  depending  on  compli- 
ance with  statute.  Codwise  v.  Livermore 
[Mass.]  80  N.  E.  609.  Filing  of  statement 
by  executor  held  to  have  conferred  jurisdic- 
tion on  appellate  court.  Id.  Objections  are 
in  nature  of  assignment  of  errors,  and  must 
disclose  Issue  to  be  tried,  but  are  not  to  be 
construed  with  strictness  applicable  to 
pleading  at  common  law.  Id.  Statement 
filed  by  executor  held  to  have  sufficiently 
notified  other  party  of  objections  relied  on, 
though  argumentative,  etc.  Id.  Matters  not 
Iiresented  in  notice  of  claim  or  petition  on 
appeal,  decree  on  exceptions  to  account  can- 
not be  considered.  In  re  Frey's  Estate  [N. 
J.   Eq.]    67   A.    192. 

Practice  on  appeal  In  general:  Appeal 
seeking  to  bring  up  for  review  action  of 
commissioners  in  disallowing  a  single  claim 
presented  by  single  party,  and  in  allowing 
claim  in  favor  of  another  party  for  sum  of 
money  for  which  decedent  was  accountable 
either  to  latter  or  to  appellants,  and  an  ac- 
counting for  which  to  either  would  inure  to 
benefit  of  appellants,  in  behalf  of  whom  de- 
cedent  had  assumed   to   receive   it,   held  not 
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parties.^^  As  a  general  rule  the  trial  is  de  novo  ^*  and  the  scope  of  the  review  is  con- 
fined to  the  issues  raised  below.^^  The  right  to  a  Jury  trial  depends  on  the  statutes 
of  the  various  states.^^  An  appeal  from  an  order  removing  a  representative  ordi- 
naril}^  does  not  operate  as  a  stay,  but  his  duties  devolve  on  the  person  appointed  in 
his  place." 

§  17.  Rights  and  liahilities  between  hencficiaries  of  estate.  A.  In  general.^^ — 
Contracts  between  the  parties  interested  in  the  estate  in  regard  to  its  distribution 
are  generally  held  to  be  binding  on  them  and  enforceable/^  if  otherwise  valid.^    They 


void  as  single  appeal  from  action  of  com- 
missioners in  dealing  with  independent 
claims  of  two  creditors  in  severalty,  and 
action  of  superior  court  in  erasing  it  from 
docket  as  void  was  erroneous.  Bennett's 
Appeal,  79  Conn.  578,  65  A.  946.  Combining 
two  appeals  in  single  paper  held  not  to  have 
deprived  superior  court  of  jurisdiction,  but 
to  have  been,  at  most,  an  irregularity  and 
ground  for  plea  in  abatement.  Id.  Decree 
in  circuit  on  appeal  from  judgment  of 
county  court  denying  petition  to  compel  final 
accounting  being  based  on  petition,  such  pe- 
tition must  be  treated  as  complaint,  and  ob- 
jection that  it  does  not  state  facts  sufficient 
to  entitle  petitioner  to  relief  prayed  for  is 
not  waived  by  answering  over  after  demur- 
rer thereto  is  overruled.  In  re  Morrison's 
Estate.  48  Or.  612,  87  P.   1043. 

Dismissal:  Granting  of  motion  to  dismiss 
appeal  to  circuit  court  from  order  allowing 
claim  held  error  where  notice  required  by 
rule  19  was  not  given.  Pruden  v.  Clark,  148 
Mich.  163.  14  Det.  Leg.  N.  102,  111  N.  W.  853. 
Decision  and  determination:  Under  Rev. 
Civ.  Code  Proc.  §  151,  providing  that  court 
may,  at  any  time  within  one  year  after  no- 
tice thereof,  relieve  party  from  judgment 
taken  against  him  through  mistake,  inad- 
vertence, etc.,  held  that  where,  on  appeal 
from  county  court  to  circuit  court  fro'm  or- 
der appointing  administrator,  circuit  court 
in  affirming  judgment,  through  mistake  or 
inadvertence,  assumed  to  determine  wlio 
were  heirs  and  to  distribute  estate,  which 
■were  matters  not  involved,  it  was  proper  to 
vacate  such  order  and  enter  new  one  simply 
affirming  order  appealed  from.  In  re  Skel- 
ly's  Estate  [S.  D.]  113  N.  W.  91.  Where  all 
persons  who  had  filed  petitions  in  county 
court  and  were  proceeding  to  establish  their 
claims  to  heirship  joined  in  application  to 
show  cause  why  judgment  should  not  be 
vacated,  held  that  such  showing  was  suffi- 
cient to  authorize  correction  of  judgment 
though  no  affidavits  of  merits  were  filed.  Id. 
V/here,  on  appeal  to  circuit  court,  judgment 
of  county  court  was  affirmed  by  stipulation, 
hold  that  no  findings  were  necessary.  Id. 
Stipulation  that  judgment  of  county  court 
might  be  affirmed  held  to  authorize  circuit 
court,  on  vacating  original  order  of  affirm- 
ance for  mistake  in  Including  therein  mat- 
ters not  before  it,  to  affirm  judgment  with- 
out ordering  trial  de  novo.  Id.  Where  cir- 
cuit court  by  mistake  Included  in  order  af- 
firming judgment  of  county  court  matters 
not  properly  before  it,  held  that  oil  vacating 
same  it  was  proper  to  direct  that  new  order 
of  affirmance  should  be  entered  nunc  pro 
tunc  as  of  date  of  original  order,  no  rights 
of    third    persons    having    intervened.     Id. 

03.     Minor    heirs    held    adverse    parties,    so 
that    their    guardian    ad    litem    should    have 


been  served  with  notice  of  appeal  by  pur- 
chaser of  realty  from  order  confirming  sale. 
Reed  v.  Stewart,  12  Idaho,  699,  87  P.  1002, 
1152.  Where  guardian  ad  litem  of  heirs  ap- 
peared in  proceeding  to  sell  realty  and  con- 
sented to  sale,  held  that  he  was  entitled  to 
be  served  with  notice  of  appeal  from  order 
confirming  sale  though  he  did  not  appear  at 
hearing  for  confirmation,  both  being  parts 
of   same    proceeding.     Id. 

94.  On  appeal  to  circuit  court  from  order 
of  county  court  directing  sale  of  realty, 
hearing  is  de  novo,  and  circuit  court  has 
authority  to  change  or  modify  order  ap- 
pealed from.  Horn  v.  White,  127  111.  App. 
222,  afd.  (advance  sheets  only)  79  N.  E.  629. 
Hearing  on  appeal  from  register  to  orphans' 
court  is  de  novo,  and  orphans'  court  is  re- 
quired to  take  testimony  and  make  it  part 
of  proceedings.  Act  March  15,  1832,  §  40 
(P.  L.  146).  In  re  Miller's  Estate,  216  Pa. 
247,  65  A.   681. 

95.  Though  Rev.  Prob.  Code,  §  359,  pro- 
vides that  on  appeal  from  county  to  circuit 
court  "on  questions  of  both  law  and  fact  the 
trial  must  be  de  novo,"  only  issues  that  can 
be  tried  on  such  an  appeal  are  those  pre- 
sented by  record  in  county  court  and  passed 
upon  by  that  court.  In  re  Skelly's  Estate 
to.  D.]  113  N.  W.  91.  Failure  of  circuit 
court  to  adjudge  that  certain  person  was 
widow  of  decedent  held  not  error  where  it 
did  not  affirmatively  appear  by  order  ap- 
pealed from  that  county  court  passed  on 
that  question.  Id.  On  appeal  to  circuit  court 
from  order  of  county  court  disallowing 
claim,  held  error  to  allow  amendment  set- 
ting up  entirely  new  items.  In  re  Taylor's 
Estate    [Wis.]    Ill   N.   W.   229. 

96.  Under  Code  Proc.  1902,  §  60,  held  that, 
on  appeal  to  circuit  court  from  decree  of 
probate  court  refusing  letters  of  administra- 
tion, court  had  discretionary  power  to  frame 
if-sue  as  to  applicant's  relationship  for  sub- 
mission to  a  jury,  and  that  it  was  not  neces- 
sary before  doing  so  to  require  prima  facie 
showing  of  suoh  relationship.  Ex  parte 
Gantt,  75  S.  C.  364,  55  S.  E.  892.  Submission 
of  issue  as  to  whether  applicant  was  bas- 
tard lield  proper.     Id. 

97.  Alderman  v.  Tillamook  County  [Or.] 
91    P.    298. 

98.'    See   7  C.  L.   1483. 

99.  For  discussion  of  right  of  interested 
parties  to  settle  estate  without  administra- 
tion, see  §  1,  ante.  Evidence  as  to  what  was 
done  at  mooting  of  decedent's  heirs,  at 
which  they  agreed  upon  division  of  all  his 
property  among  them,  and  as  to  what 
agreement  and  proceeding  there  entered 
into  actually  was,  held  relevant  in  action 
by  administrator  against  certain  of  such 
heirs  and  son-in-law  of  decedent  to  recover 
money    alleged   to    have   been   left   by   dece- 
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are  not,  however,  binding  on  the  representative  subsequently  appointed.^  The  ac- 
ceptance by  heirs  from  decedent  during  his  lifetime  of  a  sum  in  full  settlement  and 
extinguishment  of  their  rights  estops  them  and  their  heirs  from  claiming  any  further 
interest  in  the  estate.'  The  abatement  of  legacies  for  the  payment  of  debts  and 
other  charges  is  treated  elsewhere.* 

(§  17)  B.  Advancements.^ — "Wliether  a  transfer  of  property  is  to  be  deemed 
an  advancement  is  ordinarily  a  question  of  intention®  unless  the  statute  declares 
what  shall  be  deemed  an  advancement,  in  which  case  the  intention  of  the  donor 
is  immaterial.'^  Whether  a  conveyance  of  land  was  an  advancement  or  a  sale  is  a 
question  of  fact.®  As  a  general  rule  a  gift  or  loan  cannot  be  changed  into  an  ad- 
vancement Avithout  the  consent  of  both  parties.® 


dent  and  converted  by  them.    Zimmerman  v. 
Beatson,    39    Ind.   App.    664,    79    N.    E.    518,    80 
N.    E.     165.     Proof    of    statements    of    other 
heirs,  not  parties  to  action,  as  to  what  was 
done  at   meeting  of  aU   heirs  at  which  divi- 
sion   of    estate    was    agreed    upon,    held    not 
admissible   as   admissions   of   interested   par- 
ties.  Id.  Legatee    held    entitled,  under    agree- 
ment  compromising   suit   for   cancellation   of 
contract    between     himself    and    devisee,    to 
judgment  canceling  contract,  and  for  certain 
sum  of  money  which  should  be  lien  on  land 
devised.      Raher  v.  Raher,   130  Iowa,   734,   107 
N.   W.    810.     Agreement   among   devisees   au- 
thorizing   executors    to   turn    over   to    one    of 
them    more     than     his    share    of    personalty 
upon    understanding   that   he    would    account 
for    excess    in    subsequent   division    of   realty 
held    to    constitute    equitable    assignment    of 
his    share    of   realty    to    extent   necessary    to 
satisfy      agreement.     Thompson's      Ex'rs      v. 
Stiltz,   29   Ky.  L..   R.   1075,   96   S.  W.   8S4.     De- 
scription   of    land    held    sullicient    to    satisfy 
statute    of   frauds.     Id.     Holders    of   such    an 
unrecorded    equitable    assignment    held    en- 
titled  to   preference   over  rights  acquired  by 
execution    creditors    of    assignor    who,    with 
iiotice,    thereafter    perfected    lien    of    execu- 
tion  and   bid   in   property   at   execution   sale. 
Id.     Creditors  held  to   have  acquired  no  lien 
until    levy    of    execution,    and    then    to    have 
acquired  only  lien  which  did   not   ripen   into 
title  until  sale  and  conveyance.     Id.     Agree- 
ment  settling   will    contest    held,    as    against 
other    devisees    of    decedent's    testator    who 
were    parties    tliereto,    to    have    relieved    de- 
visee   from    any    liability    for    claim    against 
testator.     Ferguson   v.   Worrall    [Ky.]    101   S. 
W.   966.   Compromise  agreement  whereby  de- 
visee   was    paid   certa.in    sum    because    of   de- 
preciation   in    property    devised    to    him    held 
binding   on    minor    devisee    where    will    pro- 
vided   for    revaluation    in    order    to    produce 
equality  and  that  other  devisees  should  con- 
tribute   to    make    up    any    deficiency,    and    it 
appeared  that  settlement  was  to  minor's  ad- 
vantage  and   that   her   husband   was    present 
when    it    was    made.     Clift    v.    Newell    [Ky.] 
102   S.   Vi^.    832.     Parties   interested   in   an   es- 
tate,    who    are    of    age,     may    distribute     it 
among  themselves,  and,  in  absence  of  fraud, 
such    distribution    will    be    held    binding    on 
them.     Dodin    v.    Dodin,    116    App.    Div.    327, 
101   N.   T.    S.    488.     Mother   held   to    have   had 
right    to    waive    her    interest    in    laomestead 
property,    and    to    distribute    it    among    chil- 
dren, and  to  pay  minor  child  amount  which 
estate   owed   her   because   of   sale   of  land   in 
wliich   she   had   an   interest   by   deeding   her 


extra  number  of  lots,  at  least  as  against 
adult  children  w^ho  consented  thereto.  Id. 
Agreement  between  devisees  whereby  leg- 
acy was  to  be  charged  on  certain  lot  in  con- 
sideration of  her  consenting  to  conveyance 
of  other  realty  free  of  any  incumbrance  by 
reason  of  said  legacy  held  to  establish  her 
right  to  legacy  and  lien  on  said  lot,  though 
it  did  not  appear  that  testator  left  enough 
personalty  to  pay  legacy,  so  that  there  would 
otherwise  have  been  question  as  to  extent  to 
which  legacy  had  effect.  Ackermann  v. 
Ackermann  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
425,   99   S.   W.   SS9. 

1.  Widow  held  entitled  to  rescind  con- 
tract with  other  distributees  where,  when 
she  signed  it,  she  was  mistaken  as  to  her 
rights  under  law.  Grifhng  v.  Gislason  [S. 
D.]    109  N.  W.   646. 

2.  In  proceeding  by  administrator  of  de- 
ceased ward  to  compel  guardian  to  account, 
held  that  guardian  could  not  relieve  himself 
from  paying  over  amount  found  to  be  in  his 
haftds  by  showing  agreement  between  him- 
self and  heirs  of  ward,  made  before  latter's 
death,  that  he  was  to  have  all  ward's  prop- 
erty, since  there  had  been  no  adjudication 
with  reference  to  such  agreement,  nor  as  to 
whether  there  were  any  claims  against 
ward's  estate,  and  could  be  none  in  guar- 
dianship proceedings.  In  re  Lindsay's  Guar- 
dianship, 132  Iowa,  119,  109  N.  TV.  473. 

3.  Receipts  given  by  children  held  in  na- 
ture of  contracts,  estopping  them  and  their 
heirs.  Callicott  v.  Callicott  [Miss.]  43  So. 
616. 

4.  See  Wills,  8  C.  L.  2305. 

5.  See  7  C.  L.  1485. 

6.  Stock  issued  to  legatees  by  testator's 
direction  before  his  death  held  to  be  deemed 
advancements  in  their  shares.  In  re  Mor- 
an's  Will,   53  Misc.  169,   104  N.  T.   S.   478. 

7.  Under  statute,  intention  is  never  con- 
sulted and  is  immaterial  whether  he  in- 
tended to  charge  heir  with  property  do- 
nated or  noc,  or  what  his  intention  was  in 
making  advancement.  Elliott  v.  Leslie,  30 
Ky.  L.  R.  743,  99  S.  W.  619.  Sum  paid  son 
by  father  under  void  contract  whereby,  in 
consideration  thereof,  son  released  all  his 
interest  in  father's  estate,  held  to  be 
charged   to    son   as   advancement.     Id. 

S.  Evidence  held  to  show  that  convey- 
ance to  daughter  and  her  husband  was  an 
advancement,  and  not  sale  of  land  at  price 
recited  as  consideration  for  deed.  Crafton  v. 
Inge,  30  Ky.  L.  R.  313,  98  S.  W.  325. 

9.  After  the  death  of  one  to  whom  has 
teen    made    a    gift    or   loan,    the    distributive 
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Hotclipot}^ — Persons  receivifig  advancements  must  ordinarily  bring  them  into 
hotchpot  before  they  will  be  allowed  to  share  in  the  distribution  of  the  estate.^^ 

Advancements  must  be  accounted  for  at  their  real  value/^  at  the  time  when  the 
transfer  is  perfected.^^  One  receiving  land  by  way  of  advancement  need  not  account 
for  rents.^*  Any  enhancement  in  value  due  to  lasting  permanent  improvements  made 
by  him  should  be  deducted/^  but  not  the  value  of  repairs  and  the  like.^*^ 

Under  the  civil  law,  children  coming  to  the  succession  of  their  parents  must  or- 
dinarily collate  what  they  have  received  from  them  by  donation  inter  vivos,  either 
directly  or  indirectly.^''  Collation  should  not,  however,  be  required  where  the  act  of 
donation  evidences  an  intention  to  give  the  property  as  an  extra  portion.^* 

§  18.  Eights  and  liabilities  hetween  beneficiaries  and  third  persons}^ — A 
sale  by  an  heir  of  his  interest  in  the  estate,  after  the  death  of  his  ancestor,  is  valid 
and  enforceable  if  based  on  a  sufficient  consideration  and  without  fraud.^°  There 
is  a  conflict  of  authority  as  to  the  validity  of  a  sale  by  an  heir  of  his  expectancy 
during  the  lifetime  of  his  ancestor.^^  Orders  given  by  legatees  directing  the  exec- 
utors to  make  pajTuents  to  certain  of  their  creditors  out  of  their  shares  of  the 
estate,  when  accepted,  entitle  said  creditors  to  the  fund  due  the  legatees  to  that 


shares  of  the  children  of  the  debtor  or 
donee,  as  heirs  at  law  of  the  creditor  or 
donor,  cannot,  without  their  consent,  be  di- 
minished by  charging  such  gift  or  loan  as 
an  advancement  to  their  ancestor,  it  not 
having  acquired  that  character  during  the 
latter's  lifetime.  Comp.  St.  1903,  c.  23,  §  37, 
construed.  In  re  Hessler's  Estate  [Neb.]  113 
N.  W.   147. 

10.  See  7   C.  L.   1486. 

11.  Rev.  St.  1899,  §  2913,  providing  that 
whenever  any  of  intestate's  children  shall 
have  received  In  his  lifetime  any  realty  or 
personalty  by  way  of  advancement,  and 
chooses  to  come  into  partition  with  ofher 
parceners,  such  advancement  will  be  brought 
into  hotchpot  with  the  estate  descended, 
held  to  apply  to  grandchildren,  and  to  re- 
quire them  to  account  for  that  part  of  es- 
tate which  their  parent  has  received  as  his 
skare.  Johnson  v.  Antrikin  [Mo.]  103  S.  W. 
936.  Statute  held  not  to  require  collateral 
heirs  or  their  descendants  to  bring  in  gifts 
made  to  them  before  they  could  participate 
with  other  collateral  heirs  in  distribution 
of  estate.  Id.  Held  that  advancements 
made  by  testator  to  son  could  be  stated  and 
adjudicated  in  suit  for  construction  of  will 
and  partition  of  realty  as  to  which  it  was 
determined  decedent  died  intestate.  Shep- 
perd  V.  Fisher  [Mo.]  103  S.  W.  989.  De- 
scendant who  has  received  advancement  is 
not  compelled  to  await  expiration  of  year 
from  date  of  order  appointing  first  personal 
representative  before  instituting  suit  in 
equity  for  purpose  of  bringing  estate  into 
hotchpot.  Meyer  v.  Meyer,  60  W.  Va.  473, 
66  S.  E.  209.  Bill  held  not  merely  for  an 
injunction,  but  also  for  purpose  of  bringing 
estate  into  hotchpot.  Id.  Temporary  in- 
junction restraining  collection  of  judgment 
on  note  against  heir,  which  latter  claimed 
was  advancement,  held  Improperly  dissolved. 
Id. 

13.  Valuation  fixed  by  parent  at  time  may 
be  considered,  but  is  not  conclusive,  since 
statute  requires  each  child  to  account  for 
what  he  has  received,  and  parent's  intention 
or  views  cannot  control  facts  unless  he  ex- 
presses   his   intention    by    will   disposing   of 


estate.     Ward  v.  Johnson,   30  Ky,  L.   R.   240, 
417,   97   S.  W.  1110. 

13.  D.iughters  hf^ld  charged  ^vith  value  of 
land  when  it  was  conveyed  to  them,  and  not 
when  they  were  put  in  posses-^ion  under 
promise  to  convey.  T\^ard  v.  Johnson,  30 
Ky.   L.   R.    240,   417,    97    S.   W.   1110. 

14.  Though  there  was  delay  in  making 
doeds  after  parties  had  gone  into  possession. 
Ward  V.  Johnson,  30  Ky.  L.  R.  240,  417,  97 
S.  W.  1110. 

15.  Not  cost  of  improvements,  but  en- 
hancement in  value.  Ward  v.  Johnson,  30 
Ky.  L.   R.  240,  417,   97   S.  W.  1110. 

16.  Not  mere  repairs,  or  such  things  as 
M"ere  needed  to  meet  ordinary  wear  and 
tear,  or  to  keep  place  in  as  good  condition 
as  when  received.  Ward  v.  Johnson,  30  Ky. 
L.   R.   240,   417,   97   S.   W.   1110. 

17.  Price  of  land  sold  by  father  to  son 
held  not  inadequate  so  as  to  require  son  to 
collate  difference.  Succession  of  Sharp,  117 
La.  751,  42  So.  255.  Son  not  required  to  col- 
late commissions  paid  him  by  father  out  of 
profits  arising  from  sale  of  vegetables,  he 
having  rendered  services  in  raising  and 
selling  them.     Id. 

18.  Where  mother  made  donation  to  one 
of  her  children  declaring  that  she  did  so 
'"to  equalize  the  advance  in  money  and 
otlierwise  which  she  had  made  to  her  other 
children,"  held  that  property  was  not  sub- 
ject to  collation,  even  though,  as  matter  of 
fact,  no  advances  had  been  made  to  other 
heirs  wiiich  were  collatable.  Darby  v. 
Darby,   118   La.    328,   42   So.   953. 

IJ).     See  7  C.  L.  1487. 

20.  Sales  to  representatives  are  treated 
In  §  9A,  ante.  Sale  of  interest  by  forced 
heir  held  not  procured  by  fraud.  Gougen- 
heim's  Heirs  v.  Ermann,  118  La.  577,  43  So. 
170.  Purchase  of  distributee's  interests  by 
attorney  for  surety  on  administrator's  bond 
held  valid  as  to  distributees.  State  v.  John- 
son, 144  N.  C.  257,  274,  56  S.  E.  922.  Sale  of 
interest  In  estate  for  inadequate  price  up- 
held, there  being  no  evidence  of  fraud.  In 
re  Singer's  Estate,  217  Pa.  295,  66  A.  5JS. 

21.  See  Assignments,  9  C.  L.  262;  Con- 
tracts, 9  C.  L.  654. 
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extent."  A  representative  paying  a  legacy  to  the  assignor  after  notice  of  its  assign- 
ment is  liable  therefor  to  the  assignee."  The  lien  of  one  attaching  realty  devised  in 
an  action  against  the  devisee  is  not  affected  by  a  subsequent  decree  of  distribution.-* 
"Wliere  the  fee  title  to  realty  descends  to  the  heir,  a  judgment  against  him  imme- 
diately becomes  a  lien  on  the  property,  enforceable  by  levy  and  sale  under  general  exe- 
cution.^^ Persons  deriving  benefits  under  contracts  made  by  a  decedent  are  bound 
by  the  corresponding  obligations  imposed  thereby.^**  The  right  of  the  vendor  of 
realty  to  forfeit  a  contract  of  sale  is  not  affected  by  tlie  death  of  tlie  vendee." 

Estates  Taix,,  see  latest  topical  index. 


ESTOPPEL. 


1.  In  General   (1217). 

2.  Estoppel  by  Record  (121S). 

3.  Estoppel  by  Deed   (1218). 


I  §  4.  Estoppel  In  Pais  (1219).  Pleading 
land  Proof;  Questions  of  Law  and  Fact  (1227). 
I  §  5.  Extent  of  Operation  of  Doctrine  of 
I  Estoppel    (122T). 


Scope  of  title. — Many  common  applications  of  the  doctrine  of  estoppel  are  so 
closely  related  to  other  subject-matters  that  it  is  deemed  best  to  treat  them  else- 
where; thus,  estoppel  to  assert  the  doctrine  of  ultra  vires  or  to  aver  want  of  au- 
thority in  a  corporate  officer  or  agent,^  to  question  the  existence  or  scope  of  an  agenfs 
authority,^  to  deny  partnership,^  the  estoppel  of  a  tenant  to  deny  his  landlord's  title,* 
and  questions  of  estoppel  peculiar  to  insurance,^  are  elsewhere  discussed.  Waiver  of 
or  election  between  rights  which  lacks  some  elements  of  an  estoppel,  but  is  sometimes 
so  termed,  is  also  treated  in  a  separate  article.® 

§  1.  In  general.  Kinds  of  estoppel.'' — Estoppels  are  usually  of  three  classes, 
namely,  estoppels  by  record,  by  deed,  and  by  matter  in  pais.^  Conflicting  estoppels 
set  the  matter  at  large.^ 


22.  Orders  held  made  and  accepted  in 
view  of  provisions  of  will,  and  where  will 
directed  sale  of  land  and  division  of  pro- 
ceeds, holders  of  said  orders  had  right  to 
payment  in  money  and  could  join  in  suit  to 
compel  sale  same  as  legatees  could  have 
done.  Mitchell  v.  Carrollton  Xat.  Bk.,  29 
Ky.  L.   R.   1228,   97   S.  W.   45. 

2.3.  Notice  of  assignment  of  legacy  held 
sufficient  to  put  testamentary  trustee  on  no- 
tice. Seger  v.  Farmers'  Loan  &  Trust  Co. 
[N.  Y.]  79  N.  E.  977,  afg.  112  App.  Div.  911, 
98   N.  T.   S.   1114. 

24.  Creditor  of  devisee  attaching  realty 
devised  to  him  held  not  required  to  present 
his  claim  to  probate  court,  and  not  entitled 
to  participate  in  distribution  of  his  estate, 
but  property  w^hen  distributed  continued 
subject  to  lien  of  attachment.  Martinovich 
v.  Marsicano,  150  Cal.   597,  89  P.   333. 

25.  Creditor  cannot  maintain  suit  in 
equity  to  have  his  interest  determined  and 
set  aside  to  satisfy  judgment.  Kalona  Sav 
Bk.    V.    Esch,    133    Iowa,    190,    109    X.    W.    887. 

26.  Where  heirs  and  administrator  of 
vendee  of  timber  continued,  after  latter's 
death,  to  cut  timber  under  contract  of  sale. 
deriving  large  profits  therefrom,  held  that 
decree  against  them  all  requiring  them  to 
perform '  provision  of  contract  that  vendee 
should  pay  taxes  on  land  during  its  contin- 
uance was  proper.  Michigan  Iron  &  Land 
Co.  V.  Nester,  147  Mich.  599,  14  Det.  Leg.  X. 
47.  Ill  N.  W.  177.  "Where  third  person  held 
land  under  agreement  to  convey  to  dece- 
dent on  payment  of  note  for  purchase  price 
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given  him  by  latter,  and  after  decedent's 
death  administratrix  paid  note  out  of  assets 
of  estate,  held  that  heir  to  whom  half  of 
land  descended  ^vas  properly  required  to  pay 
half  of  amount  so  paid.  Montgomery  v. 
Montgomery  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  1018,  99  S.  W.  1145. 

27.  Vendee  of  land  died  before  making 
any  payments,  leaving  widow  and  minor 
children.  Vendor  subsequently  forfeited  con- 
tract for  nonpayment,  as  he  was  authorized 
to  do  by  its  terms,  and  sold  part  of  it, 
agreeing  to  convey  rest  of  it  to  widow  for 
difference  between  sum  thus  realized  and 
price  named  in  decedent's  contract.  Trans- 
action was  approved  by  court  on  final  set- 
tlement of  estate.  Held  that  petition  of 
children  claiming  interest  in  part  sold,  and 
asking  for  partition,  ■was  properly  dismissed 
tor  want  of  equity.  Harris  v.  Graf  [Iowa] 
111  N.  W.  434. 

1.  See    Corporations,    9    C.    L.    733. 

2.  See  Agency,   9  C.  L.  58. 

3.  See  Partnership,  8  C.  L.  1261. 

4.  See   Landlord  and   Tenant,   8   C.    L.    656. 

5.  See  Insurance,   8  C.  L.   377. 

G.     See  Election  and  Waiver,   9  C.  L.   1037. 

7.  See  7  C.  L.  1489. 

8.  See  post,   §§   2,  3.  4. 

9.  Adverse  claimants  to  water  rights  be- 
ing both  estopped  by  recitals  in  deeds  in 
their  chains  of  title,  their  rights  will  be  ad- 
justed without  regard  to  estoppel.  Schmidt 
V.  Olympia  Light  &  Power  Co.  [Wash.]  90 
P.   212. 
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§  2  Estoppel  by  record.^'* — Estoppel  by  judgment  ^*  and  the  conclusiveness  of 
public  records  in  general  ^-  will  be  found  treated  in  separate  articles. 

§  3.  Estoppel  by  deedP — Parties  and  privies  ^*  are  estopped  by  recitals  of 
fact  in  instruments  under  seal.^^ 

One  who  assumes  to  convey  property  by  deed  may  not  defeat  his  grantee's  title 
by  saying  he  had  no  title  at  the  time  of  the  conveyance/^  nor  may  he  deny  to  the 
deed  its  full  effect  ^^  in  the  absence  of  fraud.^^  Accordingly  a  grantor  who  cove- 
nants against  incumbrances  is  estopped  to  assert,  as  against  his  grantee,  a  title  sub- 
sequently acquired  through  foreclosure  of  an  incumbrance  existing  at  the  time  of 
the  grant,^^  and  a  wife's  renunciation  of  dower  by  instrument  in  proper  form  pre- 
cludes her  from  thereafter  asserting  title. ^^ 


10.  See  7  C.  L.  1489. 

11.  See  Former  Adjudication,  7  C.  L  1750. 

12.  See  Evidence,  7  C.  L.  1511. 

13.  See  7  C.  L.  1489. 

14.  Tliird  persons  are  not  estopped  by  re- 
citals in  a  deed  to  wliich  they  are  not  par- 
ties. Lyons  v.  Lawrence,  118  La.  461,  43  So. 
51. 

15.  Wliere  an  instrument  under  seal  con- 
tains a  recital  of  facts,  upon  the  truth  of 
wliich  the  validity  of  the  contract  depends, 
the  recital  is  conclusive  on  the  parties  there- 
to in  the  absence  of  a  reformation  on  the 
ground  of  mistake,  especially  where  contract 
has  been  executed.  Altman  v.  McMillin,  115 
App.  Div.  234,  100  N.  Y.  S.  970.  Daughter 
taking  deed  reciting-  as  consideration  $5  and 
love  and  affection  held  precluded  from  show- 
ing that  real  consideration  was  a  previous 
agreement  with  father  as  against  one  pur- 
chasing before  execution  of  deed  to  daughter. 
Lawson  v.  Mullinix,  104  Md.  156,  64  A.  938. 
Party  to  oil  and  gas  contract  estopped  by 
recited  consideration  of  fl  as  against  as- 
signee. Dill  V.  Fraze  [Ind.]  79  N.  E.  971. 
Landlord  estopped  to  deny  terms  of  lease. 
Mueller  v.  Rhein  [Conn.]  66  A.  770.  One  who 
-executes  a  power  of  attorney  is  estopped  by 
recitals  of  fact  therein  as  against  one  who 
buys  in  reliance  thereon.  Recital  by  married 
woman  that  she  was  sole.  Jones'  Estate  v 
Neal  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  392, 
98  S.  W.  417. 

Delivery  bond  conclusive  that  defendant 
had  pos.scssion  of  i)roperty  nt  time  of  seizure 
In  replevin.  Indiana  Union  Trac.  Co.  v  Bick 
[Ind.  App.]  81  N.  E.  617.  Recital  in  contract- 
or's bond  that  contract  was  valid  and  sub- 
sisting held  to  preclude  sureties  from  assert- 
ing that  it  was  ultra  vires.  Bell  v.  Klrkland 
[Minn.]    113  N.  W.   271. 

16.  Gardner  v.  Wright  [Or.]  91  P.  286. 
Expectant  heirs  who  had  taken  quitclaim 
deed  from  stepmother  and  executed  a  statu- 
tory warranty  mortgage  held  estopped  to  as- 
sert that  their  title  was  imperfect  as  against 
mortgagee  and  those  having  claims  founded 
on  mortgage.  Griffis  v.  First  Nat.  Bk.  [Ind.] 
81  N.   E.    490. 

After  acauired  title:  Equitable  estate  sub- 
sequently acquircMl  by  grantor  with  warranty 
held  to  pass  to  grantee  under  Kirby's  Dig. 
§  734.  Osceola  Land  Co.  v.  Chicago  Mill  & 
Lumber  Co.  [Ark.]  103  S.  W.  609.  An  after- 
acquired  title  does  not  inure  where  the 
grantet'  knew  that  tli(^  grantor  had  no  title 
and  did  not  expect  to  procure  any  (Gardner  v. 
Wright  [Or.]  91  P.  286),  or  where  only  an 
inchoate  interest  is  purported  to  be  conveyed, 
the  completion  or  forfeiture  of  which  depends 
upon    acts    or   diligence    on    the    part    of    the 


grantee.  Water  privileges  (Id.).  As  against 
one  of  two  grantees  of  possessory  title  and 
water  rights,  grantor  is  not  estopped  to  as- 
sert after-acquired  title  to  interest  conveyed 
to  the  other  who  had  made  only  an  oral 
transfer  of  his  rights  to  cograntee,  there 
having  then  been  no  diversion,  nor  prior  to 
diversion  by  grantor.     Id. 

Quitclaim  by  holder  of  bond  for  deed  did 
not  pass  title  subsequently  acquired.  Tabler 
V.   Peverill   [Cal.   App.]    88   P.    994. 

Grantor  may  acquire  interests  not  Incon- 
sl.stent  vfitU  previous  grrant:  Assignor  of  tim- 
ber lease  could  acquire  riglits  to  take  effect 
after  expiration  of  assigned  lease.  Baker  v. 
Davis,  127  Ga.  649,  57  S.  E.  62.  Grantor  who 
did  not  undertake  to  convey  that  portion  of 
certain  land  lying  east  of  a  supposed  mean- 
iler  line  held  not  estopped  to  assert  title 
thereto  by  subsequent  patent.  Barringer  v. 
Davis    [Iowa]    112   N.   W.   208. 

Adverse  possession  of  water  rights.  Gard- 
ner V.  Wright  [Or.]  91  P.  286. 

17.  Gardner  v.  Wright  [Or.]  91  P.  286. 
Grantor  estopped,  by  executing  and  record- 
ing deed,  to  enable  grantee  to  execute  a 
mortgage  thougli  deed  was  not  manually  de- 
livered. Creeden  v.  Mahoney,  193  Mass.  402, 
7  9  N.  E.  776.  Devisees  partitioning  by  mu- 
tual exchange  of  warranty  deeds  in  fee  es- 
topped to  claim  any  right  of  survivorship 
under  will.  Walker  v.  Taylor,  144  N.  C.  175, 
56  S.  E.  877.  A  warranty  deed  of  tlie  interest 
of  one  as  heir  expectant,  if  executed  in  good 
faitli,  estops  the  grantor  from  tliereafter  as- 
serting any  interest  in  the  expectancy 
thougli  he  received  no  part  of  the  considera- 
tion paid.  McAdams  v.  Bailey  [Ind.  App.] 
80  N.  E.  171.  Plaintiff,  as  heir  of  another, 
could  not  ignore,  on  ground  of  absolute  nul- 
lity, a  transfer  of  legal  title  by  mother  to 
her  mother.  Cain  v.  Bauman,  118  La.  82,  42 
So.  654.  Grantees  of  one  who  had  previously 
conveyed  water  rights  with  reservations 
estopped  to  object  to  defendants'  use  of 
water  so  long  as  reservations  were  not  Im- 
paired. Duckworth  v.  Watsonville  Water  & 
Light  Co.,  150  Cal.  520,  89  P.  338.  Plaintiff's 
privity  with  first  deed  did  not  estop  him  from 
making  appropriation  of  water  in  lake  sub- 
ject to  appropriation,  or  from  objecting  to 
use  of  water  in  excess  of  rights  granted  if 
such  use  interfered  with  right  of  appropri- 
ation.  Id. 

18.  A  deed  obtained  by  fraud  does  not 
estop  the  grantor.  Misrepresentations  where- 
by deed  was  made  to  include  more  timber 
than  parties  intended.  Goodwin  v.  Fall 
[Mo.]    66   A.   727. 

19.  Under  statute  providing  that  word 
"grant"  or  "convey"  implies  a  covenant,  that 
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A  person  will  not  be  permitted  to  impeach  a  title  under  which  he  claims,^^  but 
one  in  possession  may  purchase  an  outstanding  claim  without  prejudice  to  his 
rights  already  existing,^-  and  a  deed  providing  that  it  shall  be  void  upon  breach 
of  conditions  does  not  estop  the  grantee  after  breach  from  asserting  title  under 
an  earlier  deed  from  another.^^ 

A  grantee  who  assumes  the  payment  of  a  mortgage  is  estopped  to  thereafter 
assert  its  invalidity,^*  but  one  who  has  received  no  benefits  is  not  estopped  to  set 
up  usury.^^ 

A  defendant  in  ejectment  is  estopped  to  question  the  title  of  a  common 
grantor.^*' 

§  4.  Estoppel  in  pais  -''  precludes  one  from  repudiating  his  own  representa- 
tions or  conduct  to  the  injury  of  persons  who  have  acted  thereon  in  good  faith,^^ 
It  is  now  applied  as  liberally  in  courts  of  law  as  in  courts  of  equity,-®  the  only  estop- 
pels available  in  equity  being  such  as  relate  to  titles  and  relations  not  cogni- 
zable at  law.^°  It  will  be  cautiously  applied,  however,  where  it  is  sought  to  divest 
title  to  land.^^ 

Elements.^- — It  must  appear  that  the  party  claimed  to  be  estopped  has  made 
some  misrepresentation  ^^  or  wrongful  concealment  ^*  of  material  existing  facts  ^" 


fee  or  inheritance  is  free  from  incumbrances. 
Lowry  v.  Carter  [Tex.  Civ.  App.]  19  Tex.  Ct. 
Rep.  482,  102  S.  W.  930. 

20.  Certificate  of  notary  and  signature  of 
wife  control  as  to  whetlier  she  was  sepa- 
rately examined  Wilkins  v.  Baker  [S.  C]  57 
S.    B.    851. 

21.  Where  one  buys  property  from  a  mar- 
ried woman,  he  cannot,  when  sued  by  her 
to  annul  the  contract,  set  up  that  the  prop- 
erty never  belonged  to  her,  but  to  the  com- 
munity existing  between  her  and  her  hus- 
band at  time  of  purchase.  Keating  v.  Gil- 
bert &  A.  Wilbert's  Sons  Lumber  &  Shingle 
Co.  [La.]  44  So.  265.  Where  in  suit  for  con- 
version of  timber  defendant  claimed  under 
plaintiffs,  it  could  not  deny  their  title.  Zim- 
merman Mfg.  Co.  V.  Dunn  [Ala.]  44  So.  533. 
One  who  claims  title  and  possession  under  a 
deed  excepting  from  its  operation  land  dedi- 
cated for  streets  by  a  plat  therein  referred  to 
is  estopped  to  assert  tliat  the  city  has  not  ac- 
cepted a  street  dedicated  by  that  plat  or  that 
the  same  is  not  a  street.  City  of  Covington 
V.  Hall,  30  Ky.  L.  R.  356,  98  S.  W.  317.  One 
who  indirectly  claims  under  a  will  is  estopped 
to  question  the  validity  of  the  probate  of  the 
will.  Steadman  v.  Steadman,  143  X.  C.  345, 
55  S.  E.  784.      See,  also.  Bailment,  9  C.  L.  323. 

22.  Taking  quitclaim  deed  by  one  In  pos- 
session did  not  work  estoppel  to  deny  grant- 
or's title.  Holderman  v.  Holderman,  30  Ky. 
L.  R.  319.  98  S.  W.  277. 

23.  State  holding  valid  deed  from  S.  and 
taking  second  deed  from  his  heirs.  Sylvester 
v.    State    [Wash.]    91    P.    15. 

24.  Sherman  v.  Goodwin  [Ariz.]  89  P.  517. 
See  Mortgages.  8  C  L.  1022,  and  Vendors  and 
Purchasers,  8  C.  L.  2216. 

25.  Where  wife  took  title  merely  to  pre- 
vent dissipation  of  it  by  spendthrift  husband. 
First  Nat.  Bk.  v.  Drew,  226  111.  622,  80  N. 
E.   1082. 

26.  Steadman  v.  Steadman,  143  N.  C.  345, 
55  S.  E.  784.     See  Ejectment,  9  C.  L.   1026, 

27.  See   7   C.  L.    1492. 

28.  See  post,  Elements,  and  Illustrative 
applications. 


29.  Marine  Iron  Works  v.  Wiess  [C.  C  A.] 
148   F.   145. 

30.  Estoppel  could  be  set  up  in  assumpsit 
for  share  of  commissions.  Wefel  v.  Stillman 
[Ala.]    44    So.    203. 

31.  Estoppel  in  pals  will  not  bar  one's 
right  to  assert  title  to  land  where  conduct 
is  due  only  to  ignorance  of  legal  rights 
and  there  is  no  intent  to  mislead.  Mullins 
V.  .Shrewsbury,  60  W.  Va.  694,  55  S.  E.  736. 
That  guardian  procured  sale  of  part  of  land 
believed  by  her  to  belong  to  minors  did  not 
estop  her  from  asserting  title  to  remainder 
as  against  subsequent  purchaser  from  one  of 
the   heirs.     Id. 

32.  See  7  C.  L.  1492. 

33.  Bank  not  estopped  to  claim  funds  di- 
verted by  cashier,  it  not  having  induced  de- 
fendant to  rely  on  cashier's  authority.  Home 
Sav.  Bk.  v.  Otterbach  [Iowa]  112  N.  "U'.  769. 
Assignee  of  accounts  as  collateral  held  not 
to  have  authorized  or  induced  payments  to 
assignors.  City  Bank  of  New  Haven  v.  Wil- 
son, 193  Mass.  164,  79  N.  E.  246.  Second 
vendee  not  estopped  because  first  vendee  had 
made  improvements,  he  having  committed 
no  act  or  made  any  statements  calculated  to 
mislead.  Froman  v.  Madden  [Idaho]  88  P.  894. 
Owner  of  standing  timber  not  estopped  by 
quitclaim  deed  of  attorney  who  bought  at 
tax  sale  to  protect  timber  rights.  Beaufort 
Lumber  Co.  v.  Price,  144  N.  C.  50,  56  S.  E. 
684.  Father  who  held  a  mortgage  on  son's 
land  held  not  to  have  induced  a  sale  of  the 
land  to  another  who  was  ignorant  of  the 
incumbrance.  Clark  v.  Lyster  [C.  C.  A.]  155 
F.    513. 

34.  Plea  not  showing  any  duty  to  object  to 
construction  of  sewer  polluting  a  stream  held 
bad.  Virginia  Hot  Springs  Co.  v.  McCray,  106 
Va.  461,  56  S.  E.  216.  Failure  of  judgment 
debtor  to  give  notice  of  his  defenses  and 
set-offs  did  not  estop  him  from  restraining 
its  enforcement  as  against  attorneys  who 
had  taken  an  assignment  for  services.  De 
Laval  Separator  Co.  v.  Sharpless  [Iowa]  111 
N.  W.   438. 

35.  Must  have  made  some  misrepresenta- 
tion     or      concealment      of      material      facts. 
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with  knowledge  thereof,  actual  or  constructive,^®  and  with  the  intention,  real  or  im- 
puted," that  it  should  be  acted  upon  by  the  party  asserting  the  estoppel,^^  and  that 
this  party  was  excusably  without  knowledge  ^^  or  the  means  of  acquiring  knowledge 
of  the  facts/"  and  reasonably  relied  and  acted  upon  the  representation  or  conceal- 
ment *^  to  his  prejudice.*^  Ordinarily,  also,  one  may  not  be  estopped  for  represen- 
tations made  in  a  different  capacity/^ 


Walker  v.  Ehresman  [Neb.]  113  N.  W.  218. 
Petitioners  for  highway  not  estopped  to  deny 
legality  of  location.  Chase  v.  Cochran  [Me.] 
67  A.   320. 

36.  Walker  v.  Ehresman  [Neb.]  113  N.  W. 
218.  That  defendant  rehired  claimant  held 
not  to  estop  him  from  setting  up  shortage  of 
services  where  he  was  misled  as  to  character 
of  services  during  preceding  year.  Mason  v. 
St.  Albans  Furniture  Co.,  149  F.  898.  Member 
of  building  and  loan  association  not  estopped 
to  question  its  depositing  securities,  includ- 
ing his  bond  and  mortgage,  for  benefit  of 
members  in  another  state  giving  them  prefer- 
ence, he  not  having  known  thereof  until 
after  insolvency  of  association.  Clarke  v.  Darr 
[Ind.]  80  N.  E.  19.  City  not  estopped  where 
evidence  did  not  show  that  city  authorities 
knew  that  certain  land  was  used  for  private 
purposes.  City  of  Lincoln  v.  McLaughlin 
[Neb.]  112  N.  W.  363.  Failure  of  landowner 
to  object  to  location  of  a  church  and  grave- 
yard did  not  work  estoppel,  he  being  mis- 
taken as  to  division  line.  Davis  v.  Owen 
[Va.]  58  S.  E.  581.  Buyer  of  staves  not 
estopped  to  insist  on  correction  of  count 
unless  he  knew  that  seller  was  dealing  with 
an  insolvent  vendor  and  would  sustain  loss 
by  anv  mistake  and  was  negligent  in  cCfunt 
or  in  failing  to  report  mistake  in  reasonable 
time.  Hasty  v.  Hampton  Stave  Co.,  SO  Ark. 
405,  97  S.  W.  675. 

37.  Must  have  been  made  with  intention 
that  it  should  be  acted  upon.  Walker  v. 
Ehresman  [Neb.]  113  N.  W.  218.  Not  neces- 
sary that  acts  or  declarations  should  be  made 
to  mislead;  sufficient  if  they  were  calculated 
to  and  did  in  fact,  mislead.  Marine  Iron 
Works  v.  Wiess   [C.  C.  A.]    148   F.   145. 

38.  That  guardian  procured  sale  of  part 
of  land  which  she  believed  belonged  to  wards 
held  not  to  estop  her  from  claiming  remain- 
der subsequently  sold  by  one  of  the  wards 
to  a  stranger.  Mullins  v.  Shrewsbury,  60  W. 
Va.    694.    25   S.   E.    736. 

39.  Married  woman  giving  mortgage  on 
separate  property  not  estopped  by  affidavit 
that  she  considered  claim  her  debt,  creditor 
having  knowledge  of  all  facts.  Indianapolis 
Brew.  Co.  v.  Behnke  [Ind.  App.]  81  N.  E. 
119.  City  not  estopped  by  decree  for  com- 
plainant, in  suit  to  recover  land,  where  com- 
plainant's grantee  subsequently  purchased 
without  examining  records  showing  that  de- 
cree had  been  opened,  but  simply  relied  on 
statements  of  complainant's  counsel,  on 
which  he  had  no  right  to  rely.  Elliott  v. 
Atlantic  City,  149  F.  849.  Expenditures 
under  claim  of  water  rights  no  estoppel,  de- 
fendant having  served  written  notice  of 
Its  claim.  Duckworth  v.  Watsonvllle  Water 
&  Light  Co.,  150  Cal.  520,  89  P.  338.  Buyer 
of  land  at  judicial  sale  could  not  assert 
estoppel  against  city,  she  not  showing  that 
she  was  Ignorant  of  city's  further  lien. 
Kraut  v.  Dayton,  30  Ky.  L.  R.  191,  97  S.  W. 
1101.     Plalntlft  not   having  been   misled,   de- 


fendant held  not  estopped  to  show  that  a 
contract  was  made  on  Sunday  because  dated 
on  preceding  Saturday.  International  Text- 
book Co.  V.  Ohl  [Mich.]  14  Det.  Leg.  N.  100, 
111  N.  W.  768.  Where  assignee  of  a  note 
knew  the  facts,  maker  held  not  estopped  to 
assert  that  note  was  not  indorsed  as  required 
by  statute.  Lawson  v.  First  Nat.  Bk.  [Ky.] 
102   S.  W.   324. 

40.  Must  have  been  without  knowledge  or 
m.eans  of  acquiring  knowledge.  Walker  v. 
Ehresman  [Neb.]  113  N.  W.  218.  Purchaser 
at  sale  to  satisfy  street  improvement  lien 
bound  to  know  by  record  that  city  had  a 
further  lien.  Kraut  v.  Dayton,  30  Ky.  L.  R. 
191,  97  S.  W.  1101. 

41.  Beaufort  Lumber  Co.  v.  Price,  144  N. 
C.  50,  56  S.  E.  684.  Statements  not  acted 
upon  no  ground  for  estoppel.  Chase  v.  Coch- 
ran [Me.]  67  A.  320.  Evidence  of  a  conver- 
sation had  with  plaintiff  after  defendant  had 
acted  held  inadmissible.  Watts  v.  Ains- 
worth,  89  Miss.  40,  42  So.  672.  Acquiescence 
in  building  of  dam  did  not  estop  upper 
mill  owner.  Royce  v.  Carpenter  [Vt.]  66- 
A.  888.  Silence  of  assignee  when  informed 
of  a  second  assignment  long  after  it  was 
made  no  estoppel  as  against  second  as- 
signee. Huntress  v.  Hanley  [Mass.]  SO 
N.  E.  946.  City  not  estopped  by  resolu- 
tion for  payment  of  contractor's  claim,  it 
having  been  rescinded  before  action  taken 
thereon  by  contractor's  assignees.  Carlisle  v. 
Spain,  147  Mich.  158,  13  Det.  Leg.  N.  1002,  110 
N.  W.  532.  In  suit  against  tenant's  surety^ 
landlord  not  estopped  to  deny  that  ten- 
ant was  in  default  at  a  previous  time  by 
failure  to  deny  surety's  allegation  that  land- 
lord had  told  him  tenant  was  in  default. 
Raved  V.  Kibbe,  102  N.  Y.  S.  490.  Surety  not 
estopped  by  admissions  or  conduct  relative 
to  sums  claimed  to  be  due  from  a  guardian, 
creditors  not  having  relied  thereon.  Rich  v. 
Fidelity  &  Deposit  Co.,  126  Ga.  466,  55  S.  B. 
336.  Seller  on  condition  not  estopped  as 
against  vendee's  mortgagee  wlio  did  not  rely 
on  seller's  conduct.  Huston  v.  Peterson 
[Colo.]  87  P.  1074.  Offer  to  return  goods 
bought,  and  demand  for  return  of  price,  held 
not  to  estop  one  who  thereafter  sued  for 
breach  of  contract.  Brooks  v.  Romano  [Ala.] 
42  So.  819.  Where  principal  did  not  know 
of  agent's  sale  of  a  horse  until  long  after  it 
was  made,  his  acts  then  could  not  estop  him 
to  assert  title.  Grubel  v.  Busche  [Kan.]  91 
P.  73.  Third  persons  making  advances  on 
faith  of  an  apparent  ownership  of  property 
created  by  another  will  be  protected  only  In 
so  far  as  they  acted  to  their  detriment  on 
faith  of  such  ownership.  Kempner  v.  Thomp- 
son [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  890,  100 
S.  W.  351.  Delay  of  five  years  in  buying 
land,  in  alleged  reliance  on  a  certain  suit. 
Mullins  v.  Shrewsbury,  60  W.  Va.  694,  55  S.  E. 
736.  Riparian  owner  not  estopped  by  delay 
in  suing  for  possession  of  bed  of  a  lake,  oc- 
cupant knowing  plaintiff  did  not  know  he  had 
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Illustrative  applications  of  doctrine.^* — One  who  was  silent  when  he  should 
have  spoken*^  will  not  thereafter  be  permitted  to  speak  to  the  injury  of  others." 
One  who  induces  or  encourages  others  to  become  interested  in  property  in  ignorance 
of  his  own  rights  therein  ^^  will  not  thereafter  be  heard  to  their  prejudice.     One 


an  Interest  in  the  land,  and  plaintiff  having 
told  him  he  would  have  all  that  belonged  to 
him.  Rhodes  v.  Cissell  [Ark.]  101  S.  W.  758 
No  estoppel  where  defendant  did  not  pur- 
chase timber  In  reliance  on  statements  of 
plaintiff's  manager  as  to  dividing  line. 
Moore  v.  Luehrmann  Hardwood  Lumber  Co. 
[Ark.]  102  S.  "W.  385.  Member  of  law  firm 
not  estopped  because  firm  appeared  incident- 
ally, and  as  a  mere  favor  to  attorney  em- 
ploj^ed  to  foreclose  a  mortgage  in  -which 
property  was  described  and  referred  to. 
P.ailsback  v.  Leonard,  118  La.  916,  43  So.  548. 
Wife  not  estopped,  judgment  creditor  not  re- 
lying on  her  statements  or  record  title  al- 
lowed to  remain  in  husband.  Hudson  v. 
Wright,  204  Mo.  412,  103  S.  ^V.  8.  Wife's  ad- 
ministrator, by  posting  notice  and  attending 
sale,  held  not  to  have  misled  attaching  officer 
into  selling  property  as  that  of  husband. 
Major  v.  Brewster,  148  Mich.  623,  14  Det.  Leg. 
X.  323,  112  N.  W.  490.  Vendee,  by  collecting 
rent  and  advertising  land  for  sale,  not  es- 
topped to  recover  purchase  price  for  vendor's 
failure  to  give  good  title.  Moore  v.  Price 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  693,  103  S. 
W.  234.  Widow  not  estopped  to  assert  her 
right  to  a  child's  part,  grand-daughter  and 
her  husband  not  having  changed  their  situ- 
ation in  belief  that  she  was  entitled  to 
dower  only.  Keeney  v.  McVoy  [Mo.]  103  S. 
W.    946. 

42.  Must  have  relied  and  acted  upon  it  to 
his  prejudice.  Walker  v.  Ehresnian  [Neb.] 
113  N.  W.  218.  Failure  of  husband  for  seven 
years  to  assert  his  rights  against  life  ten- 
ants under  wife's  will  held  no  estoppel  as 
against  remaindermen.  Davis  v.  Fenner,  30 
Pa.   Super.   Ct.   389. 

43.  Suit  by  guardian,  as  such,  to  sell  part 
of  land  believed  to  belong  to  wards,  did  not 
estop  plaintiff  as  individual  to  subsequently 
claim  remainder.  Mullins  v.  Shrewsbury,  60 
W.  Va.   694,  55  S.  E.  736. 

44.  See  7   C.   L.   1498. 

45.  That  silence  or  acquiescence  may 
estop,  the  facts  must  have  been  known. 
City  of  Lincoln  v.  McLaughlin  [Neb.]  112  N. 
W.  363.  Question  for  jury  whether  plaintiff 
asserted  claim  to  property  as  against  mort- 
gagee from  husband.  Holmes  v.  Smith 
[Mich.]    14    Det.   Leg.    K.    447.   112   N.   W.    912. 

46.  Landlord  could  not  claim  crops  matur- 
ing after  termination  of  lease  where  he  failed 
to  reply  to  tenant's  remark  that  he  antici- 
pated no  trouble  in  harvesting  them.  Car- 
mine V.  Bowen,  104  Md.  198,  64  A.  932. 
Daughter  estopped  from  asserting  claim  for 
services  against  mother's  estate  where  she 
was  silent,  though  present,  when  mother  ne- 
gotiated with  another  to  receive  her  personal 
estate  at  her  death.  Pond  v.  Pond's  Estate, 
79  Vt.   352,  65  A.   97. 

Permitting  expenditures;  Unquestioned  po.s- 
session  and  improvement  of  realty  for  over 
twenty  years  held  to  estop  others  from 
claiming  land  on  ground  that  a  lease  from 
certain  Indians  was  invalid.  McDonald  v. 
White  [Wash.]  89  P.  891.  Long  acquiescence 
in  defendant's  possession,  and  improvement 
of  strip  claimed  by  plaintiff  as  an  alley  held 


to  work  estoppel.  Forster  v.  Raznik  [Wash.] 
91  P.  252.  Owner  of  land  estopped  to  ques- 
tion right  of  assignee  to  maintain  office  for 
publication  of  a  newspaper,  he  having  ac- 
quiesced in  transfer  and  improvements. 
Frederic  v.  Mayers,  89  Miss.  127,  43  So.  677. 

Lessor  estopped  to  deny  lessee  use  of  hotel 
and  bar  erected  by  latter  by  former's  sug- 
gestion and  approval  though  not  in  writing 
as  lease  provided.  Pine  Beach  Inv.  Corp.  v. 
Columbia  Amusement  Co.,  106  Va.  810,  56  S. 
E.  822.  Lessor,  by  permitting  lessee  to  ex- 
pend money  in  developing  oil  land,  held 
estopped  to  forfeit  lease  under  an  ambigu- 
ous notice.  Campbell  v.  Rock  Oil  Co.  [C.  C. 
A.]  151  F.  191.  Allowing  one  to  expend  labor 
and  money  In  rai.sing  a  crop  under  claim  of 
lease.  Minks  v.  Miller  [Kan.]  90  P.  1132. 
Property  owner  standing  by  until  street  im- 
provement is  completed  may  not  thereafter 
attack  proceedings  collaterally  Boswell  v. 
Marion  [Ind.  App.]  79  N.  E.  1056.  Allowing 
building  of  a  boat  to  proceed  and  requesting 
changes  held  to  estop  one  from  rejecting  it 
on  account  of  excessive  draft.  Marine  Iron 
Works  V.  Wiess  [C.  C.  A.]  148  F.  145.  City 
estopped  to  revoke  permission  to  remove 
buildings,  plaintiff  having  incurred  expense 
in  reliance  thereon.  "  Hinman  v.  Clarke,  105 
N.   T.   S.   725. 

Acquiescing  In  transfer  of  property:  Party 
to  action  allowing  land  to  be  sold  as  that  of 
a  decedent.  Ball  v.  Loughridge,  30  Ky.  L.  R. 
1123,  100  S.  W.  275.  One  who  acquiesces  in 
sale  of  his  property  with  that  of  a  bankrupt 
is  not  thereafter  entitled  to  its  full  value  from 
proceeds.  In  re  Great  Western  Mfg.  Co.  [C. 
C.  A.]  152  F.  123.  "Where  member  of  a 
partnership  whose  coal  mine  was  sold  failed 
to  make  known  to  purchaser  his  title  to 
land  through  which  a  drain  had  been  con- 
structed. Livengood  v.  Stauffer,  31  Pa.  Super. 
Ct.  495.  Great  lapse  of  time,  partition  pro- 
ceedings, and  sales  to  innocent  purchasers, 
held  to  estop  tenant  in  common  to  claim  an 
interest  in  land  sold  by  cotenant  by  metes 
and  bounds.  Currens  v.  Lauderdale  [Tenn.] 
101  S.  W.  431.  Plaintiff  not  entitled  to  land 
exempted  from  consent  decree  in  his  favor 
where  during  appeals  and  retrials  same  had 
passed  to  innocent  purchasers.  St.  Francis 
MiU  Co.  v.  Sugg  [Mo.]  104  S.  W.  45.  Pur- 
chaser of  school  land,  by  long  acquiescence 
in  forfeiture  proceeding,  held  estopped  as 
against  subsequent  purchaser.  Burgess  v. 
Hixon    [Kan.]    88  P.   1076. 

Bank's  failure  to  assert  lien  on  railroad 
property  transferred  to  one  who  contem- 
plated a  purchase  free  from  debts.  Frank- 
fort &  C.  R.  Co.  V.  State  Nat.  Bk.  [Ky.]  102 
S.  W.  243.  Seller  on  condition,  acquiescing 
in  resale  by  buyer,  could  not  claim  title 
against  bona  fide  purchasers.  Huston  v. 
Peterson  [Colo.]  87  P.  1074.  Acquiescence 
and  subsequent  conduct  held  to  estop  pledgor 
to  assert  invalidity  of  private  sale  of  bonds. 
Rose  V.  Doe  [Cal.  App.]  89  P.  135.  Standmg 
by  and  acquiescing  in  unauthorized  delivery 


of   title   bond. 

3.  W.  350. 

47.     Creating 


Sheffield   v.   Hurst    [Ky.]    104 
apparent     O'wnership:     Wife 
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will  not  be  permitted  to  repudiate  a  transaction  from  which  he  has  derived  bene- 
fits,*® or  in  which  he  participated,*^  or  to  which  he  gave  his  assent.^"     A  purchaser 


estopped  to  assert  title  to  land  against  cred- 
itor's relying  on  husband's  apparent  owner- 
ship. McCormick  Harvesting  Mach.  Co.  v. 
Perkins  [Iowa]  110  N.  W.  15.  An  owner  of 
land  will  not  be  held  estopped  to  deny  the 
title  of  a  fraudulent  grantee  as  against  a 
general  creditor  of  the  latter  who  does  not 
clearly  show  that  he  relied  upon  the 
grantee's  apparent  ownership  and  who  was 
as  negligent  in  extending  credit  as  was  the 
grantor  in  giving  the  deed.  Rihner  v. 
Jacobs  [Xeb.]  113  N.  W.  220.  Cases  involv- 
ing voluntary  trust  relationships  distin- 
guished from  those  where  the  trust  arises 
ex  maleflcio.  Id.  One  making  advances  on 
faith  of  an  apparent  ownership  created  by 
another  will  be  protected  in  so  far,  and  only 
in  so  far,  as  he  acted  to  his  detriment  on 
faith  of  such  ownership.  Kempner  v. 
Thompson  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
890,  100  S.  ^^V.  351.  Where  agent  sold  prop- 
erty without  authority,  principal  not  es- 
topped because  lie  saw  vendee  in  possession. 
Grubel  v.  Busche  [Kan.]  91  P.  73.  Vendor 
delivering  bill  of  sale  and  possession  es- 
topped to  deny  title  in  subsequent  pur- 
chaser. Gilroy  v.  Everson-Hickok  Co.,  118 
App.    Div.    733.    103    N.    T.    S.    620. 

Inducing  purchase  or  incumbrance:  Induc- 
ing purchase  of  land  upon  assurance  that  a 
deed  was  good  worked  estoppel  to  deny 
delivery.  Akers  v.  Shoemaker  [Ky.]  102  S. 
W.  842.  Plaintiff  having  induced  another  to 
buy  land  from  X,  and  pay  for  it,  could  not 
thereafter  assert  a  lien  against  the  land 
for  money  paid  by  him  on  a  subsequent  con- 
tract of  purchase  from  X.  Edmiston  v. 
Hurley,  30  Ky.  L.  R.  557,  99  S.  W.  259.  Per- 
son inducing  another  to  convey  land,  receiv- 
ing consideration  and  placing  grantee  in 
possession,  held  estopped  to  deny  title  in 
grantee.  Lodwick  Lumber  Co.  v.  Tavlor 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  633,  99  S. 
"W.  192.  Holder  of  patent  and  deeds  assur- 
ing purchaser  that  he  did  not  claim  beyond 
line  shown  by  deeds  held  estopped  to  claim 
to  line  established  by  patent.  Bates  v.  Polly 
29  Ky.  L.  R.  1298,  97  S.  W.  340.  Landowner 
representing  title  and  right  to  sell  in  an- 
other estopped  to  deny  title  of  innocent 
buyer.  Sewell  v.  Norris  [Ga.]  58  S.  E.  637. 
Son's  disowning  interest  in  premises  con- 
veyed by  father  and  leasing  them  for  thirty 
days  in  which  to  vacate.  Nagelspach  v. 
Shaw,  146  Mich.  493,  13  Det.  Leg.  N.  839,  109 
N".  W.  843.  When  a  member  of  a  law  firm 
having  charge  of  settlement  of  a  succes- 
sion purchases  land  belonging  thereto  at 
a  sale  presumably  provoked  by  him  or  his 
firm,  he  is  estopped  to  set  up  the  title  as 
against  an  innocent  purchaser  of  the  same 
land  at  a  subsequent  sale  similarly  provoked. 
Railsback  v.  Leonard,  118  La.  916,  43  So. 
548.  Lessor  estopped  as  agninst  lien  claim- 
ant, having  previously  told  him  a  building 
belonged  to  tenant.  Allen  v.  Houston  Ice  & 
Brew.  Co.  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
942,  97  S.  W.  1063.  Remaindermen  estopped 
to  assert  that  a  mortgage  did  not  cover 
their  interest,  they  and  their  attorney  having 
intended  that  it  should,  and  mortgagee 
having  been  misled.  Dickinson  v.  Blake, 
116  App.   Div.    5!5,    101   N.   Y.    S.    709. 

Mortgagee  inducing  another  to  form  part- 


nership with  mortgagor  estopped  to  assert 
rights  against  property  becoming  part  of 
partnership  assets  and  represented  by  him 
to  be  unincumbered.  Booker  v.  Bass,  127 
Ga.   133.   56  S.   E.   283. 

48.     Persons    who    accept    a    decree    of    a 
court  of  a  sister  state  as  final  and  enjoy  the 
benefits     of    it     by     making    distribution    of 
realty    in     accordance     with     its     terms     are 
estopped   to  assert  that  it  was   interlocutory 
or  that  it  was  rendered  without  jurisdiction. 
McCune  v.   Goodwillie,  204  Mo.  306,   102  S.  W. 
997.       Plaintiff    whose    rights    of    homestead 
entry  and   original   patent   were   based    upon 
rights    acquired    through    conveyances    from 
defendants    held    estopped    to    assert    that    he 
received     nothing,      though     certain     deeds, 
under    which    defendants    held    were    void. 
Castor  V.  Dufur,  133  Iowa,  536,  111  N.  W.  43. 
Legatees    receiving    substantial    portions    of 
estate  conformably  to  a  certain  construction 
of  the  will  held  estopped  to  assert  a  differ- 
ent  basis   for   distribution.      In   re   Marx,    117 
App.  Div.   890,  103  N.  Y.  S.   446.     Administra- 
tor procuring  foreclosure  decree  and   sale   of 
land   instead   of  compelling  payment   in  pro- 
bate  of  mortgagor's   estate  held   estopped   to 
assert  invalidity  of  proceedings  to  pass  title 
to    purchaser.      Flack    v.    Bramen    [Tex.    Civ. 
App.]    18    Tex.    Ct.    Rep>.    107,    101    S.    W.    537. 
Landowner    who    for    fifteen    years    received 
benefits   of   building   restriction   contract    es- 
topped to  assert  its  invalidity  in  suit  against 
a    purcliaser    for   specific    performance.      Alt- 
man  V.  McMillin,  115  App.  Div.  234,   100  N.  Y. 
S.      970.       Assignee     of     lease     executed     by 
guardian    estopped    to    assert    its    invalidity 
in    suit    on    note    given    in    consideration,    he 
having     received     the      benefits     therefrom. 
Xorton    v.    Stroud    State    Bk.,    17    Okl.    i;95.    87 
P.   848.      City  accepting  money   in   settlement 
of    special    assessments    estopped    to    after- 
wards   assert    invalidity    of    stipulation    and 
judgment      therefor.         State      v.       Spokane 
[Wash.]  87  P.  944.     Licenser  of  right  to  con- 
struct road  receiving  consideration  and  per- 
mitting   expenditures    estopped    to    deny    his 
ownership    of    the    land    in    suit    for    breach. 
Storseth  v.   Folsom    [Wash.]    88  P.   632.     If  a 
child   receives    money   knowing   it   to   be    the 
proceeds    of    a    sale   of   his    oTrn   property   by 
his  father,  he  will  be  estopped  to  thereafter 
assert   title    (Garbutt  v.   Mayo    [Ga.]    57   S.   E. 
495),  but  not  where   he  has  no  such   knowl- 
edge,   though    in    this    case    he    may    be    re- 
quired to  account   (Id.).     Creditor  participat- 
ing   in    Insolvency    proceeding    estopped     to 
question  title  of  purchaser  of  realty  situated 
in  another   state.     Kirkendall  v.   Weatherley 
[Neb.]    109    N.   W.    757.      Street  railway   com- 
panies  by  agreements   and   by   acceptance    of 
benefits    in    way    of    rent    held    estopped    to 
question    validity    of    transfer    of    stock    in 
which   they  claimed   an   interest,   or  validity 
of     certain     bonds     and     mortgages.       North 
Chicago    St.    R.    Co.    v.    Chicago    Union    Trac. 
Co.,    150    F.    612.      Estoppel    held    to    extend 
also    to    a    release    given    to    transferrer    of 
stock  so  as  to  preclude  action  against  him  as 
trustee.      Id.      Levee      district      .silling      land 
and  taking  notes  and  cash  estopped  to  assert 
it  could   sell   only   for   cash,    having  thus  re- 
ceived benefits  of  sale.     Book  v.  Polk   [Ark.] 
98    S.   W.   1049.     Defendant  in  execution   de- 
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at  judicial  sale  is  estopped  to  assert  the  invalidity  of  apparent  liens  deducted  in 
the  appraisement"  whether  he  be  the  judgment  plaintiff  or  a  stranger.^^  other 
applications  of  the  doctrine  ^^^  and  cases  where  it  did  not  apply  "  are  shown  in  the 
notes. 


riving-  benefits  of  forthcoming  bond  could 
not  deny  its  validity  in  action  thereon.  Hat- 
ton  V.  Brown,  1  Ga.  App.  747,  57  S.  E.  1044. 
One  who  accepts  the  benefits  of  services 
which  he  sees  performed  for  him  is  estopped 
to  deny  that  they  were  rendered  at  his 
request.  Broker's  services.  Ice  v.  Maxwell 
[W.  Va.]   55  S.  E.   899. 

49.  Suit  to  set  aside  fraudulent  transfers 
of  property  and  fraudulent  issues  of  bonds 
not  maintainable  after  assignment  by  com- 
plainant of  his  claim  to  one  who  partici- 
pated in  the  transactions.  Canton  Roll  & 
Mach.  Co.  V.  Rolling-  Mill  Co.,  155  F.  321. 
Lessee  of  convicts  estopped  to  deny  that  as- 
sig-nment  of  contract  with  sublessee  was 
with  his  consent  where  knowing  of  assign- 
ment he  participated  in  transferring  con- 
victs. Hamby  v.  Georgia  Iron  &  Coal  Co., 
127  Ga.  792,  56  S.  E.  1033.  Estoppel  extended 
also  to  provision  in  contract  for  its  exten- 
sion. Id.  Corporation  and  its  receiver  es- 
topped to  recover  par  value  of  stock  in  cash 
on  theory  that  a  contract  whereby  such 
stock  was  paid  for  in  work  and  property 
was  fraudulent  where  all  its  officers  con- 
sented and  co-operated  in  all  that  was  done. 
Bostwick  v.  Young,  118  App.  Div.  490,  103 
N.  Y.  S.  607.  An  ofRcer  of  a  corporation  and 
party  to  its  illegal  acts  is  not  entitled  to 
urge  such  acts  as  ground  for  forfeiture  of 
its  charter.  Leigh  v.  National  Hollow  Brake 
Beam  Co.,  224  111.  76,  79  N.  E.  318. 

50.  Plaintiff  estopped  to  complain  of  re- 
moval of  dirt  from  street  In  front  of  his 
land  in  so  far  as  the  same  was  assented 
to  by  him.  Wheat  v.  Van  Tine  [Mich.] 
14  Det.  Leg.  N.  430,  112  N.  W.  933.  Stock- 
holder held  estopped  to  maintain  suit 
against  director  for  loss  through  corpora- 
tion's exchange  of  notices  -where  he  had 
acquiesced  therein  for  many  years.  Daven- 
port V.  Crowell,  79  Vt.  419,  65  A.  557.  Stock- 
holders estopped  to  question  validity  of  as- 
sessment on  stock  where  tliey  had  knowl- 
edge and  could  have  arrested  its  conse- 
quences. Jones  V.  Bonanza  Min.  &  Mill.  Co. 
[Utah]  91  P.  273.  Abutting  owner  taking  no 
steps  to  prevent  vacation  of  street,  and 
raiiway  company  constructing  its  road  on 
vacated  portion,  held  both  estopped  to 
question  validity  of  ordinance  of  vacation. 
Blackwell,  etc.,  R.  Co.  v.  Gist,  18  Okl.  516, 
90  P.  889. 

51.  State  V.  Several  Parcels  of  Land, 
[Neb.]  110  N.  W.  544.  Stipulation  that  liens 
were  void   did   not   -waive   estoppel.     Id. 

52.  State  V.  Several  Parcels  of  Land 
[Neb.]    110   N.   'W.    544. 

53.  Acquiescence  by  grantor  in  violations 
of  building-  restrictions  by  numerous  grantees 
held  to  preclude  enforcement  as  against  a 
single  one.  Chelsea  Land  &  Imp.  Co.  v. 
Adams  [N.  J.  Err.  &  App.]  66  A.  180. 
Evidence  of  false  representations  whereby 
defendant  obtained  from  plaintiff  a  deed  of 
timber  should  have  been  admitted  on  ques- 
tion of  estoppel.  Goodwin  v.  Fall  [Me.]  66 
A.  727.  Filing  of  plat  and  sale  of  land  with 
reference    thereto    works    estopiiel    to    deny 


dedication  of  streets  thereby  indicated. 
King  V.  Dugan,  150  Cal.  258.  88  P.  925,  and 
see  Dedication,  9  C.  L.  939.  Corporation  by 
accepting  certain  securities  as  rent  held  es- 
topped to  forfeit  lease.  Chicago  R.  Equip. 
Co.  V.  National  Hollow  Brake  Beam  Co., 
123  111.  App.  533.  Silence  and  representa- 
tions held  to  estop  defendant  to  assert  in 
defense  of  an  action  for  broker's  services, 
as  against  an  assignee,  that  broker  was 
first  to  procure  a  loan  on  certain  clay  works. 
Blake  v.  Miller  '[Iowa]   112  N.  W.   158. 

Contractor's  surety  subsequently  con- 
tracting with  city  for  completion  of  work 
presumed  to  have  done  so  with  knowledge 
of  all  the  facts,  so  as  to  estop  him  from 
asserting  irregularities  in  advertising  for 
bids.  City  of  Milbank  v.  Wester-n  Surety  Co 
[S.   D.]    Ill   N.   W.   561. 

Attorney  and  his  client  estopped  by  waiver 
of  objection  to  bill  of  exceptions.  Memphis 
Consol.  Gas  &  Elec.  Co.  v.  Simpson  [Tenn.] 
103  S.  W.  788.  Parent  by  abandonment  and 
indifference  held  equitably  estopped  to  as- 
sert legal  right  to  custody  of  child.  Andrino 
V.    Yates,    12    Idaho.    618.    87    P.    787. 

Recosnixing:  another's  title:  Creditor  treat- 
ing property  as  belonging  to  debtor,  and 
crediting  proceeds  on  debt,  estopped  to  as- 
sert against  surety  that  debtor  was  not 
owner.  Crosby  v.  Woodbury,  37  Colo.  1, 
89  P.  34.  In  action  for  conversion,  bailee 
estopped  to  deny  title  of  bailor,  no  para- 
m.ount  title  having  intervened.  Barker  v. 
Lewis  Storage  &  Transfer  Co.,  79  Conn.  342, 
65  A.   143. 

Partner  taking  mortgage  on  entire  prop- 
erty to  secure  payment  of  his  interest  es- 
topped to  deny  that  copartners  had  com- 
plete title.  Simmons  v.  Rowe  [Cal.  App.]  89 
P.    621. 

54.  Riparian  owner  not  estopped  by  con- 
versation had  with  occupant  of  bed  of  lake 
before  such  owner  acquired  his  interest. 
Rhodes  v.  Cissell  [Ark.]  101  S.  W.  758. 
State's  approval  of  survey  made  thirty- 
seven  years  after  passage  of  swamp  land 
act,  and  showing  certain  land  to  be  swamp, 
did  not  estop  it  to  show  that  land  was 
submerged  and  not  swamp.  Olds  v.  Commis- 
sioner of  State  Land  Office  [Mich.]  14  Det. 
Leg.  N.  451,  112  N.  W.  952.  Passage  of  sur- 
vey and  sale  act  of  1899  did  not  estop,  legis- 
lature not  intending  to  subject  the  lands  to 
entry  under  swamp  land  scrip.  Id.  That 
landowner  insisted  that  something  be  done 
b\  a  railroad  company  to  relieve  lier  of 
damage  caused  her  by  a  dam  did  not  estop 
her  from  objecting  to  manner  of  cutting  a 
ditch  and  carrying  off  the  water.  Alabama 
Great  So.  R.  Co.  v.  Prouty  [Ala.]  43  So.  352. 
Plaintiff's  request  that  higliway  commis- 
sioners should  contest  laying  out  a  highway 
did  not  estop  him  from  contesting  commis- 
ionc-rs'  claims  not  only  for  attorney's  serv- 
ices but  also  for  expenses  of  an  action  by 
attorney  to  recover  for  the  services.  McCoj-  v. 
McClarty,  53  Misc.  69,  104  N.  Y.  S.  80.  Holder 
of  equitable  lien  on  land  transferred  to  a 
bankrupt's    wife    held    not    estopped    to    en- 
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force  It  I  ?cause  of  a  compromise  agreement 
between  >vife  and  the  trustee,  and  because 
of  having  proved  the  claim  against  the  es- 
tate. Eisman  v.  Whalen,  39  Ind.  App.  350, 
79  N.  E.  514.  Assessment,  collection,  and  ap- 
proval of  taxes  not  conclusive  on  county 
where  taxpayer  was  g-uilty  of  fraud  in  mak- 
ing statements  to  assessors.  Judy  v.  Na- 
tional State  Bk.,  133  Iowa,  252,  110  N.  W.  605. 

Dlsmis.sal  of  attachment  sued  out  on 
ground  of  transfer  of  property  in  fraud  of 
creditors,  in  consideration  of  judgment  for 
plaintiff  did  not  preclude  him  from  show- 
ing' in  subsequent  suit  tliat  transfer  was 
fraudulent.  ScharfC  v.  McGaugh  [Mo.]  103 
S.  W.  550.  Borrower  from  loan  associa- 
tion not  estopped  to  assert  usury  wliere 
he  did  not  Htnow  that  loan  was  not  made 
pursuant  to  by-law  as  required  by  statute. 
Free  Home  Bldg-.,  Loan  &  Homestead  Ass'n 
V.     Edwards,     223'    111.     126,     79     N.     B.     64. 

A  conditional  sale  vendor  is  not  estopped 
to  assert  title  as  against  an  innocent  sub- 
vendee  in  absence  of  actual  or  constructive 
authorization  of  resale  by  his  vendee.  Watts 
v.  Ainsworth,  89  Misc.  40,  42  So.  672;  Fair- 
banks v.  Graves  [Miss.]  43  So.  675.  Vendees 
of  machinery  not  estopped  by  making  pay- 
ments under  belief  and  promise  that  vendors 
would  make  it  work.  Harrison  v.  Russell 
&  Co.,  12  Idaho,  624,  87  P.  784.  Where  stone 
sold  was  not  inspected  on  cars  as  stipulated 
though  seller  insisted  thereon  that  seller 
continued  to  ship  stone  and  appealed  from 
later  decision  of  engineer  did  not  estop  him 
from  insisting  that  removal  without  inspec- 
tion constituted  an  acceptance.  Western 
Const.  Co.  V.  Romona  Oolitic  Stone  Co.  [Ind. 
App-]   80  N.  E.  856. 

In  suit  again.st  an  agent  for  making  an 
open  shipment  on  plaintiff's  order  so  as  to 
enable  consignee  to  obtain  goods  without 
payment,  defendant  not  estopped  by  form  of 
bill  of  lading  sent  by  him  to  plaintiff. 
Smith  V.  Landa  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  130,  101  S.  W.  470.  Subagent  to  sell 
land  not  estopped  to  claim  commissions  for 
sale  under  independent  contract  with  owner. 
Wefel  V.  Stillman  [Ala.]  44  So.  203.  Prin- 
cipal not  estopped  to  enforce  constructive 
trust  against  agent  by  making  payments  to 
agent  called  "rent,"  but  which  were  really 
Interest  on  money  advanced  by  agent.  Whets- 
ler  V.  Sprague,  224  111.  461,  79  N.  E.  667. 
That  defendant  stored  wagons  as  his  own 
did  not  estop  him  from  showing  he  held 
them  merely  as  plaintiff's  agent.  Owens- 
boro  Wagon  Co.  v.  Hall  [Ala.]  43  So.  71. 
Where  attorneys  improperly  acquired  title 
to  land  belonging  to  their  client  suing  for 
divorce,  client's  acquiescence  in  divorce  de- 
cree arid  subsequent  recognition  of  title  In 
attorneys  did  not  estop  her,  she  placing  im- 
plicit confidence  in  tlie  attorneys.  Bucher  v. 
Hohl,  199  Mo.  320,  97  S.  W.  922.  Alleged 
guarantors  not  estopped  to  deny  obligation 
because  principal  delivered  certain  notes  to 
them  as  protection,  which  notes  were  re- 
turned. William  Deering  &  Co.  v.  Mortell 
[S.  D.]  110  N.  W.  86.  Corporation  assuming 
partnership  debts  without  a  list  of  debts 
could  not  assert  estoppel  because  a  list  was 
furnished  which  omitted  a  certain  claim. 
Dutch  Creek  Lumber  Co.  v.  Damon  [Ark.] 
103  S.  W.  183.  Stockholders  sued  with  cor- 
poration not  estopped  to  deny  its  then  ex- 
istence, though  a  demurrer  had  inadver- 
tently been  filed  for  it  and  one  stockholder 


had  accepted  service  as  its  president,  they 
having  denied  the  corporate  existence  early 
in  the  action.  Grossman  v.  Vivienda  Water 
Co..    150    Cal.    575,    89    P.    335. 

Merely  placing  personalty  in  possession  of 
another  does  not  work  estoppel  against 
owner,  no  matter  how  much  a  tliird  person 
may  rely  on  the  possession.  Kersliaw  v. 
Merritt  [Mass.]  80  N.  E.  213. 

Silence,  knovrledge,  or  Inaction:  To  pre- 
clude equitaljle  relief,  acquiescence  in  wrong- 
ful acts  must  be  with  knowledge  of  their 
injurious  consequences,  and  must  last  so 
long  as  to  make  it  inequitable  to  grant  such 
relief.  Royce  v.  Carpenter  [Vt.]  66  A.  8S8. 
Consent  to,  or  acquiesoence  in,  the  taking 
of  that  to  wliich  one  supposes  he  had  no 
title  will  not  prevent  recovery  of  the  thing 
taken  when  the  true  title  is  subsequently 
discovered.  Where  plaintiff's  agent  pointed 
out  dividing  line  between  timber  lots  under 
mistake  as  to  true  location.  Moore  v.  Luehr- 
mann  Hardwood  Lumber  Co.  [Ark.]  102  S. 
W.  385.  Evidence  insufficient  to  show  plain- 
tiff's acquiescence  In  Improvements  of 
property  in  an  alleyway.  Williams  v.  Poolo 
[Ky.]  103  S.  W.  336.  That  one  bought  lanJ 
knowing  that  a  stream  was  being  polluted 
did  not  estop  liim  from  suing  therefor.  Vir- 
ginia Hot  Springs  Co.  v.  Grose,  106  Va.  476, 
56  S.  E.  222.  Failure  to  object  to  probate 
proceedings  no  estoppel  to  assert  title  to 
land  not  subject  to  devise  elements,  of 
knowledge,  intention  and  reliance  being 
lacking.  Walker  v.  Ehresman  [Neb.]  113  N. 
W.  218.  Failure  to  assert  claim  that  line 
dividing  water  frontage  should  not  run  due 
north  and  making  of  map  recognizing  due 
north  line,  held  not  to  preclude  proof  of 
true  line.  Columbia  Land  Co.  v.  Van  Dusen 
Inv.  Co.  [Or.]  91  P.  469.  Where  amount  of 
a  lien  was  paid  to  a  trustee  to  prevent  a 
sale  of  land,  but  trustee  failed  to  satisfy 
the  lien  and  land  was  sold,  that  owner  was 
a  party  to  the  action  and  failed  to  object  to 
sale  did  not  estop  her  as  against  trustee. 
Field  V.   Yeaman    [Ky.]    101   S.   W.   368. 

Accepting  payments  or  benefits:  Receipt 
by  school  district  of  less  than  its  proper 
share  of  a  trust  fund  not  binding,  defend- 
ants not  having  changed  their  situation  in 
reliance  thereon.  North  Troy  Graded  School 
Dist.  V.  Troy  [Vt]  66  A.  1033.  Where  de- 
fendant was  not  entitled  to  a  second  trial  of 
an  action  to  recover  realty,  neither  plain- 
tiff's acceptance  of  costs  and  disbursements 
awarded  by  judgment,  nor  delay  In  moving 
to  strike  demand  for  second  trial,  estopped 
him  from  questioning  defendant's  right  to 
such  trial.  Buffalo  Land  &  Exploration  Co. 
V.  Strong,  101  Minn.  27,  111  N.  W.  728.  Cash- 
ing a  check  for  rent  acceptejl  on  condition 
that  lease  might  be  terminated  by  sale  did 
not  preclude  recovery  of  possession,  check 
having  been  first  tendered  tenant,  and  sub- 
sequently the  unearned  rent.  Thomason  v. 
Gates  [  Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  996, 
UK:  S.  W.  1114.  Hcir.s  confiding  in  adminis- 
trator and  accepting  from  him  stock  Instead 
of  cash  not  estopped  to  require  accounting 
in  cash,  they  having  repudiated  stock  trans- 
fer when  they  discovered  true  value  of  stock. 
Roberts  v.  Welmer,  227  111.  138,  81  N.  E.  40. 
W'liere  one  spent  rents  belonging  to  his 
mother  on  property  In  whk;h  he  and  his 
brother  were  Interested  and,  ufter  the  death 
of  his  mother  and  brother,  became  his 
mother's    administrator,    children    of    tlie    de- 
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ceased  brother  could  insist  tliat  survivor 
pay  the  rents  back  to  mother's  estate  though 
they  had  received  by  inlieritance  tlie  prop- 
erty on  which  they  were  expended.  Coffey 
V.  Coffey,  193  Mass.  398,  79  N.  E.  742.  Heirs 
not  estopped  to  assert  title  to  land  not  hav- 
ing' received  any  benefit  from  mother's  deal- 
ing' with  it  as  her  own.  McSwain  v.  Ricket- 
son  [Ga.]  58  S.  EJ.  655.  Evidence  insufficient 
to  show  tliat  property  owner  received  a  con- 
sideration for  signing  a  petition  for  local 
improvements  so  as  to  estop  him  from  ques- 
tioning validity  of  assessments.  State  v. 
Several  Parcels  of  Land  [Neb.]  110  N.  "W. 
665.  Failure  to  return  a  trust  deed  held  not 
to  preclude  repudiation  on  ground  of  fraud, 
no  otlier  benefits  having  been  received. 
Jockusch,  Davison  &  Co.  v.  Lyon  [Tex.]  18 
Tex.    Ct.    Rep.    492,    102    S.    W.    396. 

55.  See  Election  and  TVaiver,   9  C.  L.   1037. 

56.  "Estoppel"  to  contest  validity  of  fore- 
closure decree  on  ground  that  property  was 
personalty  where  objector  was  given  oppor- 
tunity to  be  heard.  San  Gabriel  Valley  Bk. 
V.  Lake  View  Town  Co.  [Cal.  App.]  89  P. 
360.  Holder  of  bond  for  title  estopped  to 
assert  title  thereunder  to  certain  land  not 
claimed  in  suit  for  specific  performance 
fifteen  years  before.  Cornett  v.  Moore,  30 
Ky.  L.  R.  280,  97  S.  W.  380.  Delay  of  bene- 
ficiaries in  deed  of  trust  held  to  preclude  re- 
pudiation of  contract  for  misrepresentations 
of  grantor.  Gutlirie  v.  Lyon  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  321,  98  S.  W.  432. 
Creditor  estopped  by  accepting  benefits  of 
unautliorized  settlement  witli  debtor.  Sparks 
V.  Howard,  30  Ky.  L.  R.  236,  97  S.  W.  1105. 
Removing  stone  without  inspection  held  to 
estop  buj'er  from  showing  it  did  not  comply 
with  contract.  Western  Const.  Co.  v.  Ro- 
mona  Oolitic  Stone  Co.  [Ind.  App.]  80  N.  E. 
856.  Defendant  in  garnisliment  estopped  to 
claim  commissions  from  garnishee  for  sale 
of  land,  he  having  turned  sale  over  to  an- 
other together  with  right  to  commissions. 
Munson  v.  Mabon  [Iowa]  112  N.  W.  775. 
Creditor  to  whom  stock  of  goods  was  sold 
to  dispose  of  and  account  for  held  to  have 
ratified  act  of  debtor  in  exchanging  stock 
for  realtj'  by  transferring  title  to  stock  to 
purchaser.  Doolittle  v.  Murray  &  Co.  [Iowa] 
111  N.  TV.  999.  Brother's  taking  under 
sister's  will  held  to  estop  his  administrator 
from  claiming  proceeds  of  a  life  policy  be- 
queathed by  the  will.  Morath's  Ex'r  v. 
Weber's  Adm'r,  30  Ky.  L.  R.  284,  98  S.  W. 
321.  Where  testatrix  devised  all  her  prop- 
erty to  lier  husband,  that  children  accepted 
deeds  of  land  .from  husband,  part  of  which 
he  liad  acquired  by  the  devise,  did  not  estop 
them  from  suing  to  set  aside  her  will.  Hol- 
land v.  Couts  [Tex.]  17  Tex.  Ct.  Rep.  113,  98 
S.  W.  236.  Denied  request  of  conditional 
sale  vendee  to  be  permitted  to  return  the 
property  and  be  discharged  held  not  to  estop 
him  from  redeeming.  Hamilton  v.  High- 
lands, 144  N.  C.  279,  56  S.  E.  929. 

"Estoppel"  by  recitals  and  agreements:  A 
receipt  for  property  levied  on,  providing  that 
receiptor  is  estopped  to  deny  the  levy  and 
the  ownership  and  value  of  the  property,  is 
valid  (Dejon  v.  Street,  79  Conn.  333,  65  A. 
145),  and,  in  an  action  on  the  receipt,  de- 
fendant may  not  show  a  different  ownership 
or  value    (Id.).     Married  woman   estonced   to 


deny  that  title  to  realty  was  wholly  in  her 
where  her  agent  filed  tax  list  in  her  name 
representing  her  as  sole  owner.  City  of 
Waterbury  v.  O'Loughlln,  79  Conn.  630,  66 
A.  173.  One  who  lists  and  returns  property 
in  name  of  another  may  not  complain  of 
irregularities  in  tax  proceedings  arising 
solely  from  that  cause.  Moore  v.  Furnas 
County  Live  Stock  Co.    [Neb.]    Ill  N.  "W.   464. 

Lien  claimant  estopped  by  sworh  state- 
ment as  to  when  he  ceased  work.  Canton 
Roll  &  Mach.  Co.  v.  Rolling  Mill  Co.,  155  F. 
321.  Guardian  not  estopped  to  assert  settle- 
ment with  ward,  though  after  alleged  settle- 
ment he  filed  petition  in  bankruptcy  show- 
ing indebtedness  to  ward,  where  he  ex- 
plained that  he  had  failed  to  take  a  receipt 
and,  before  filing  petition,  ward  claimed 
there  had  been  no  settlement.  Robb's  Es- 
tate V.  Robb  [Iowa]  111  N.  W.  803.  Execu- 
tors' return  of  item.s  as  assets  of  estate  did 
not  estop  them  from  showing  on  final  set- 
tlement that  the  amounts  belonged  to  tes- 
tator's widow.  Medlin  v.  Simpson,  144  N.  C. 
397,  57  S.  E.  24.  Letter  written  by  defendant 
held  not  to  estop  him  from  denying  execu- 
tion of  a  note.  Acme  Food  Co.  v.  Tousey, 
148  Mich.  697,  14  Det.  Leg.  N.  298,  112  N  W 
484. 

Estoppel  by  partition  deeds  in  accordance 
with  alleged  invalid  decree  of  another  state. 
McCune  v.  Goodwillie,  204  Mo.  306.  102  S.  W. 
997.  Heir  accepting  conveyance  in  full  sat- 
isfaction of  all  claims  against  estates  of  de- 
ceased parents  held  estopped  from  claiming 
further  interest.  Savoie  v.  Savoie  [Iowa] 
112  N.  W.  162.  Persons  executing  instru- 
ment protecting  executor  in  payment  of 
claims  lield  estopped  to  question  propriety  of 
payments.  In  re  Robinson,  53  Misc.  205,  104 
N.  Y.  S.  599.  In  suit  for  premature  mort- 
gage foreclosure,  holder  held  estopped  to 
assert  that  one  who  contemplated  a  purchase 
of  the  property  was  not  a  party  to  an 
agreement  of  extension.  Missouri  Real  Es- 
tate Syndicate  v.  Sims,  121  Mo.  App.  156,  98 
S.  W.  783.  Plaintiff  in  foreclosure  held 
bound  by  compromise  with  other  mortgage 
claimants.  Pharr  v.  Coudroy,  118  La.  499, 
43  So.  76.  Lessor  estopped  by  division  of  oil 
as  royalty.  Headley  v.  Hoopengarner,  60  W. 
Va.  626,  55  S.  E.  744.  One  who  voluntarily 
gives  a  liquor  dealer's  bond,  conditioned 
under  penalties  provided  by  law,  may  not. 
in  a  suit  theron,  complain  tliat  the  law  is 
unconstitutional  as  imposing  excessive  fines. 
White  V.  Manning  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  655,  102  S.  W.  1160.  Conditional 
sale  vendor  inducing  another  to  take  a  mort- 
gage under  agreement  that  same  should  be 
superior  to  conditional  sale  note  could  not 
assert  title  as  against  mortgagee's  assignee. 
Hyatt  V.  Bell  [Ark.]  103  S.  W.  748.  Brothers 
and  sisters  renouncing,  in  favor  of  mother, 
succession  of  deceased  brother,  not  estopped 
to  contest  right  of  persons  claiming  as  chil- 
dren of  deceased  brother  to  share  in  mother's 
estate.  Succession  of  Gabisso  [La.]  44  So. 
438.  Creditor  of  insolvent  corporation  not 
estopped  to  contest  validity  of  a  mortgage 
in  bankruptcy  proceedings  because  of  agree- 
ment with  mortgagees  looking  to  sale  of 
debtor's  property.  In  re  Builders'  Lumber 
Co..    14S    r.    244. 

Ineonsisieat  posidons  in  litigation:  \\here 
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a  contractor,  in  a  suit  by  another  against  a  ] 
subcontractor,  sets  up  a  claim  which  is  made 
the  basis  of  the  judgment  in  that  action,  he 
cannot  set  up  an  inconsistent  claim  in  an- 
other litigation  between  him  and  the  sub- 
contractor. Noyes  v.  Noullet  &  Co.,  118  La. 
888,  43  So.  539.  Contractor  admitting  right 
of  lien  claimant  to  money  due  from  owner 
held  estopped  to  thereafter  claim  it  himself. 
Union  Lumber  Co.  v.  Simon,  150  Cal.  App. 
751.  89  P.  1077,  1081.  Claimant  to  land  levied 
on,  admitting  levy  and  describing  the  prop- 
erty, but  losing  claim,  held  estopped,  in  sub- 
sequent suit  to  recover  possession,  to  assert 
that  levy  was  defective  as  to  description. 
Walden  v.  Walden  [Ga.]  57  S.  E.  323.  Mort- 
gagors estopped  to  assert  invalidity  of  judg- 
ment which  they  had  contended  was  valid 
in  previous  suit  to  foreclose.  Bailey  v. 
Wright  [S.  D.]  112  N.  W.  853.  Defendant 
estopped  to  assert  that  stock  belonged  to  a 
corporation  where  in  former  suit  he  had 
maintained  that  it  belonged  jointly  to  him- 
self and  complainant.  Leigh  v.  National 
Hollow  Brake-Beam  Co.,  224  111.  76,  79  N.  B. 
318.  Agent  sued  for  value  of  wheat  estopped 
to  assert  that  he  received  it  for  principal, 
having  taken  contrary  position  in  previous 
suit  for  principal.  Wees  v.  Page  [Wash.]  91 
P.    766. 

One  certifying  that  he  was  not  plaintiff's 
partner  held  estopped  from  thereafter  malt- 
ing contrary  claim.  Lasher  v.  Colton,  225  111. 
234,  80  N.  E.  122.  Tenant  by  Instructions 
and  conduct  in  previous  detainer  suit  held 
estopped  to  assert  he  did  not  elect  to  stay 
and  pav  increased  rent.  Columbia  Brew. 
Co.  v.  Miller,  124  Mo.  App.  384.  101  S.  W.  711. 
One  whose  claim  for  breach  of  agreement  to 
pay  for  work  in  houses  was  disallowed  for 
failure  of  proof  of  loss  precluded  from  pre- 
senting claim  for  quantum  meruit  against 
a  new  fund.  In  re  Real  Esate  Inv.  Co.'s  As- 
signed Estate  [Pa.]  67  A.  457.  Defendants 
procuring  dismissal  of  suit  by  allowing 
entry  of  judgment,  whereby  land  was  con- 
veyed to  plaintiff  by  third  person,  held  es- 
topped to  deny  its  legal  effect.  Townsend 
V.  Scurlock  [Tex.  Civ.  App.[]  17  Tex.  Ct.  Rep. 
732,  99  S.  W.  123.  Father  who  recovered 
darnages  for  son  estopped  from  thereafter 
recovering  such  damages  for  himself.  Am- 
erican Car  &  Foundry  Co.  v.  Hill,  226  111.  227, 
80  N.  E.  784.  Railroad  company  which  in  its 
application  for  leave  to  construct  a  road  had 
included  a  property  owner  as  one  who  re- 
fused to  consent  could  not  thereafter  as 
against  his  claim  for  damages  insist  that 
he  had  consented.  Shaw  v.  New  York  El. 
R.  Co.  [N.  Y.]  79  N.  E.  984.  Wife  who  asked 
tliat  her  right  to  proceeds  of  sale  of  land  be 
decreed  superior  to  claims  of  creditors  could 
not  assert  that  title  did  not  pass.  Stascr  v. 
Gaar,  Scott  &  Co.  [Ind.]  79  N.  E.  404.  Party 
who  petitioned  court  to  render  judgment  on 
arbitration  award,  appeared  and  introduced 
evidence,  and  stipulated  for  winding  up  of 
controversy,  could  not  question  court's  juris- 
diction to  act  on  exceptions.  Waisner  v. 
Waisner  [Wyo.]  89  P.  580.  Person  claiming 
title  under  decree  of  court  may  not  question 
nuthority  of  attorney  to  enter  into  stipula- 
tion upon  which  decree  was  based.  Peter- 
son   V.    Ramsey    [Neb.]    110    N.    W.    728. 

ClaimH  InconMistent  vi-itli  pleailings:  Per- 
son suing  by  assumed  name  •^•stopped  to 
deny    validity    of    judrrment    against    her    in 


subsequent  garnishment  proceedings  to  en- 
force it.  Clark  v.  Wyche,  126  Ga.  24.  54  S. 
K.  909.  Claim,  of  an  appellant,  of  adverse 
possession,  and  that  he  was  entitled  to  a 
lien  on  land  purchased  by  him  on  execution, 
held  inconsistent  with  complaint.  Carroll 
v.  Hill  Imp.  Co.  [Wash.]  87  P.  835.  Trustee 
in  bankruptcy  who  affirmed  validity  of  com- 
pany's transactions  by  sworn  answer  could 
not  shift  ground  in  subsequent  suit.  Canton 
Roll  &  Mach.  Co.  v.  Rolling  Mill  Co.,  155  F. 
321.  Attorney  who  prepared  answer  deny- 
ing fraudulent  sale  of  bonds  could  not  at- 
tack validity  of  transaction  as  subsequent 
owner  of  claims  sued  on.  Id.  Insurer  plead- 
ing arbitration  agreement  in  abatement 
could  not  thereafter  have  another  trial  by 
pleading  it  in  bar.  Providence  Washington 
Ins.  Co.  V.  Wolf  [Ind.]  80  N.  E.  26.  Re- 
ceiver could  not  defend  on  ground  that  he 
was  a  temporary  receiver  only  where  his 
answer  stated  he  was  a  permanent  one. 
Prince  v.  Schlesinger,  116  App.  Div.  500,  101 
N.  Y.  S.  1031.  Where  answer  of  a  receiver 
recited  that  former  dispossession  proceed- 
ings were  "duly  instituted,"  receiver  could 
not  contend  that  they  were  void  because  the 
attorney  general  did  not  have  notice.  Id.  An- 
swer of  one  made  party  in  trespass  to  try 
title  that  he  and  defendant  owned  the  land 
held  not  to  estop  him  or  his  heirs  in  a  sub- 
sequent suit.  Carlisle  v.  Gibbs  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  405.  98  S.  W.  192. 
Where  defendants  affirmatively  alleged  that 
plaintiffs  had  assigned  a  tax  bill  sued  upon, 
they  could  not  claim  under  general  denial 
that  he  had  not  acquired  ownership.  Dickey 
V.  Porter,  203  Mo.  1,  101  S.  W.  586.  Where 
defendant  in  replevin  procured  a  claim  to  be 
struck,  he  could  not  assert  in  a  subsequent 
action  that  it  had  been  adjudicated  in  the 
replevin  suit.  Haughawaut  v.  Royse,  122 
Mo.   App.   72,   98   S.   W.   101. 

One  cannot  urge  the  unconstitutionality 
of  a  statute  by  the  authority  of  which  he  is 
in  the  appellate  court.  Murphy  v.  Police 
Jury,  St.  Mary  Parisli,  118  La.  401,  42  So.  979. 
One  could  not  contest  the  validitj-  of  a  stat- 
ute under  which  he  sought  damages  for  an 
improvement.  American  Unitarian  Ass'n  v. 
Com.,  193  Mass.  470,  79  N.  E.  878. 

Coniluct  in  litigation  held  not  io  work 
estoppel:  Certain  litigation  held  not  to  estop 
state  from  asserting  that  certain  lands  were 
submerged,  and  not  swamp  lands.  Olds  v. 
State  Land  Office  Com'r  [Mich.]  14  Det.  Leg. 
N.  451,  112  N.  W.  952.  That  a  case  was  pre- 
viously tried  on  different  theory  did  not  pre- 
clude plaintiff  in  trover  from  proving  any- 
thing that  was  material.  Farrow  v.  Wooley 
[Ala.]  43  So.  144.  Mere  statements  of  coun- 
sel in  argument  as  to  construction  of  a 
paper,  not  acted  on  by  court  or  adjudicated 
correct,  do  n'lt  os:op  client  to  assert  a  dif- 
ferent construcion,  especially  where  adverse 
party  did  not  rely  thereon  to  his  injury. 
Baker  v.  Davis,  127  Ga.  649,  57  S.  E. 
62.  That  mother  appeared  and  objected  to 
abatement  of  suit  by  father  for  sale  of  liquor 
to  a  minor  did  not  estop  her  from  maintain- 
ing the  action.  Brooks  v.  Ellis  [Tex.  Civ. 
App.]    16   Tex.   Ct.   Rop.    967,    98   S.   W.    936 

I'roving  a  claim  lu  bankruptcy  of  bi'oker- 
age  firm  no  bar  to  recovery  from  member  of 
stock  exchange  emplo.ved  by  firm  to  do  the 
buying.  Doucette  v.  Baldwin  [Mass.]  SO  N. 
E.    444. 
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owing  to  the  general  sense  in  which  the  word  "estoppel"  is  often  used,  and  because 
of  their  close  relation  to  real  estoppels. 

Pleading  and  proof;  questions  of  law  and  facU'— The  party  seeking  to  estab- 
lish an  estoppel  in  pais  has  the  burden  of  pleading  ^^  and  proving  it."*^  A  plea  which 
omits  any  essential  element  of  estoppel  is  insufficient."'^ 

§  5.  Extent  of  operation  of  doctrine  of  estoppel. ^^ — An  estoppel  affects  parties 
and  privies.«2  Hence  an  ordinary  heir  cannot  be  heard  to  allege  the  turpitude  of 
the  person  under  whom  he  claims,  or  to  assert  any  claim  which  such  person  would 
be  estopped  to  assert,"^  but  a  forced  heir  is  not  estopped  to  attack,  to  the  extent 
necessary  to  protect  his  legitime,  the  alleged  illegal,  fraudulent,  or  simulated  convey- 
ances of  the  person  to  whom  he  occupies  that  relation,"*  and  a  grantee  of  one  in 
possession  is  not  estopped  by  prior  statements  of  his  grantor  of  which  he  had  no 
knowledge."^  As  to  personalty,  an  executor  is  in  privity  with  a  legatee  so  as  to 
enable  him  to  avail  himself  of  an  estoppel  in  favor  of  the  latter."" 

While  the  doctrine  of  estoppel  applies  to  infants  of  years  of  discretion  for  in- 
tentional and  fraudulent  conduct,""  estoppel  by  contract  or  for  mere  silence  does 
not  apply  to  them,"^  and  the  unauthorized  acts  of  a  guardian  with  reference  to  his 
ward's  estate  will  not  estop  an  infant."**  A  married  woman  may  be  estopped  ^"  if 
her  conduct  amounts  to  fraud.^^     The  doctrine  has  also  been  successfully  invoked 


57.  See  7   C.  L>.   1507. 

58.  Must  be  pleaded  where  it  is  tlie  basis 
of  suit  or  defense.  Saginaw  Suburban  R.  Co. 
V.  Connelly,  146  Micli.  395,  13  Det.  Leg-.  N. 
796,  109  N.  W.  677.  If  there  is  opportunity 
to  do  so.  Christian  v.  Eugene  [Or.]  89  P. 
419.  Estoppel  of  widow  to  elect  to  take 
child's  part  not  provable  unless  pleaded. 
Keeney  v.  McVoy  [Mo.]  103  S.  W.  946.  An 
estoppel  in  pais  nee«l  not  be  pleadert.  Bern- 
hard  V.  Rochester  German  Ins.  Co.,  79  Conn. 
388,    65   A.    134. 

59.  Claim  of  title  to  land  by  estoppel. 
Beaufort  Lumber  Co.  v.  Price,  144  N.  C.  50, 
56  S.  E.  684.  Burden  on  defendant  to  show 
that  a  bank  was  estopped  to  claim  funds 
diverted  by  cashier.  Home  Sav.  Bk.  v.  Ot- 
terbach  [Iowa]  112  N.  W.  769.  Mortgagee 
bound  to  allege  and  prove  matters  in  estop- 
pel against  creditors  of  partnership  and 
partner  who  did  not  sign  as  required  by 
statute.     Lellman  v.   Mills    [Wye]    87   P.    985. 

Evirtence  insufficient,  where  presence  of 
%vife,  wiien  husband's  notes  were  taken  in 
reliance  on  realty,  was  merely  a  matter  of 
surmise.  McCormick  Harvesting  Mach.  Co. 
V.  Perkins   [Iowa]   110  N.  W.  15. 

CO.  Plea  demurrable  for  failure  to  allege 
that  when  defendant  purcliased  land  she  was 
ignorant  tliat  city  had  a  further  lien  tliereon. 
Kraut  V.  Dayton,  30  Ky.  L.  R.  191,  97  S.  W. 
1101.  A  plea  of  estoppel  for  acquiescence  in 
defendant's  conduct  must  show  a  duty  on 
plaintiff's  part  to  have  inade  objection.  Plea 
that  plaintiff  was  estopped  by  acquiescence 
in  construction  of  sewer  polluting  a  stream. 
Virginia  Hot  Springs  Co.  v.  AlcCray,  106  Va. 
461,  56  S.  E.  216. 

61.  See   7   C.  L.   1508. 

62.  An  assignee  of  one  estopped  to  claim 
rents.  Carrigg  v.  Mechanics'  Sav.  Bk. 
[Iowa]  111  N.  W.  329.  Where  defendant  in 
garnishment  was  es^topped  to  claim  commis- 
sions from  garnishee,  plaintiff  in  garnisli- 
nient  was  also  estopped.  Munson  v.  Mabon 
[Iowa]    112    N.   TV.   775. 

Client  bound  by  attorney's  estoppel  to  ob- 


ject to  bill  of  exceptions.  Memphis  Consol. 
Gas  &  Elec.  Co.  v.  Simpson  [Tenn.]  103  S. 
W.    788. 

The  estoppel  of  stockholders  affects  corpo- 
ration. Chicago  R.  Equip.  Co.  v.  National 
Hollow  Brake  Beam  Co.,  123  111.  App.  533. 

63,  64.     Jones  v.   Jones    [La.]    44   So.    429. 

65.  Chase  v.  Cochran  [Me.]  67  A.  320. 
Grantee  of  a  servient  estate  not  estopped  by 
prior  statements  by  his  grantor  inducing  one 
to  purchase  dominant  estate,  though  grantee 
of  easement  was  in  possession,  wliere  con- 
tract creating  easement  was  on  record.  Met- 
calfe v.  Faucher  [Tex.  Civ.  App.]  99  S.  W. 
103S. 

66.  Executor  could  set  up  estoppel  of  tes- 
tatrix's daughter  to,  assert  a  claim  against 
estate  as  against  legatee.  Pond  v.  Pond's 
Estate,  79  Vt.  352,  65  A.  97. 

07.  Headley  v.  Hoopengarner,  60  W.  Va. 
626,   55   S.   E.   744. 

68.  Headley  v.  Hoopengarner,  60  W.  Va. 
626,  55  S.  E.  744.  Infant  not  bound  by  si- 
lence as  against  father's  execution  creditor, 
there  being  no  intentional  and  fraudulent 
conduct.  Harper  v.  Utsey  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.   17,   97  S.  W.   508. 

CO.  That  guardian  agreed  to  and  did  re- 
ceive less  oil  as  rent  than  that  to  which 
infants  were  entitled.  Headley  v.  Hoopen- 
garner, 60  W.  Va.  626,  55  S.  E.  744.  Infants 
continuing  to  receive  same  amount  after 
maturity  not  estopped.     Id. 

70.  Release  of  dower.  Wilkins  v.  Baker 
[S.  C]  57  S.  E.  851.  Married  woman  es- 
topped by  power  of  attorney  reciting  she 
was  a  feme  sole-.  Jones'  Estate  v.  Neal  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  392,  98  S.  W.  417. 
A  married  woman  is  not  estopped  if  the 
other  party  knew  all  the  facts,  notwith- 
standing a  statute  providing  that  married 
women  shall  be  bound  by  estoppel  in  pais. 
Indianapolis  Brew.  Co.  v.  Behnke  [Ind. 
App.]   81  N.  E.  119. 

ri.  In  absence  of  misrepresentations  or 
deception,  married  woman  not  estopped  to 
assert  title  to  property  not  legally  transfer- 
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against  a  city."  but  neither  a  municipality  "  nor  tlie  state  ^*  will  be  held  estopped 
by  the  unauthorized  acts  of  its  agents. 

Estoppel  is  intended  only  to  prevent  injustice,  and  imposes  silence  on  one  only 
when  in  conscience  and  honesty  he  should  not  be  allowed  to  speak.""  It  follows  that 
one  may  be  estopped  only  as  to  matters  to  which  his  representations  or  conduct 
related/®  and  persons  who  are  not  misled  may  not  take  advantage  of  an  estoppel," 
nor  may  it  be  asserted  by  one  whose  hands  are  not  clean.'^* 

Wiiile  one  who  has  been  active  in  procuring  the  adoption  of  an  invalid  law  and 
who  has  received  the  full  benefit  thereof  may  be  estopped  from  contesting  the  col- 
lection of  a  tax  to  pay  for  such  benefit  according  to  the  terms  of  the  law/^  he  will 
not  be  concluded  as  to  acts  done  not  strictly  thereunder,^"  nor  as  to  matters  yet 
remaining  to  be  done,  or  expenses  not  yet  incurred.^^ 

Estoppel  cannot  be  invoked  so  as  to  frustrate  the  public  policy  of  the  state.®- 


EVIDENCE. 


§  1.     >'eeessity  and  Duty  of  Adducing  Evi- 
dence (1229). 

A.     Judicial  Notice    (1229). 


B.     Presumptions    and    Burden    of   Proof 
(1232). 
§  2.     Relevancy  and  Materiality   (1237). 


red  because  of  participation  in  organization 
of  a  company  to  acquire  her  property,  and 
because  she  received  stock  therefor.  Texas 
So.  R.  Co.  V.  Harle  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  317,  101  S.  W.  878. 

72.  City  estopped  to  claim  land  for  a 
street  where  it  permitted  its  use  for  private 
building-s  for  over  sixty  years,  collected 
taxes,  and  consented  to  construction  of  costly 
docks.  City  of  Peoria  v.  Central  Nat.  Bk., 
224  111.  43,  79  N.  E.  296.  But  see  Krause  v. 
El  Paso  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  586, 
101  S.  "W.   828. 

City  not  estopped  to  assert  title  to  land 
for  failure  to  reply  to  notice  of  adverse 
claimant's  intention  to  build  thereon,  and 
because  it  levied  taxes.  City  of  Providence 
V.  Comstock,  27  R.  I.  537,  65  A.  307.  Lapse 
of  time  and  adverse  occupancy  not  sufficient 
to  create  estoppel  against  city.  Christian  v. 
Eugene   [Or.]    89  P.   419. 

73.  Township  not  estopped  by  Its  officers 
not  objecting  to  laying  of  street  railway 
tracks  in  highway  without  authority.  Ban- 
gor Tp  V.  Bay  City  Trac.  &  Elec.  Co.,  147 
Mich.  165,  13  Det.  Leg.  N.  999,  110  N.  W.  490. 

74.  Mistake  of  state  land  commissioner, 
whereby  applicant  for  school  land  lost  chance 
to  buy,  held  not  to  charge  the  state.  Ham- 
ilton V.  Gouldy  [Tex.  Civ.  App.]  19  Tex.  Ct. 
Rep.  12,  103  S.  W.   1117. 

75.  Grantor  not  estopped  as  against  gran- 
tees to  assert  water  rights  by  subsequent 
adverse  possession  and  appropriation.  Gard- 
ner V.  Wright  [Or.]   91  P.  286. 

76.  One  accepting  deed  of  part  only  of 
property  bought  by  grantor  at  execution 
not  estopped  to  deny  his  title  to  remainder. 
Carroll  v.  Hill  Tract.  Imp.  Co.  [Wash.]  87 
P.  835.  That  one  accepts  part  of  an  arbitra- 
tion award  does  not  estop  him  from  ques- 
tioning the  validity  of  another  divisible 
part.  Partner  accepting  personalty  could 
question  award  as  to  realty.  Waisner  v. 
Waisner  [Wyo.]  89  P.  580.  Overseeing  build- 
ing of  a  boat  and  requesting  changes  did 
not  estop  plaintiff  as  to  a  guaranty  of  speed 
unless     he     know     that     changes     requested 


would   affect   speed.     Marine   Iron   Works   v. 
Wiess    [C.   C.  A.]    148  F.   145. 

77.  That  two  creditors  relied  on  the  ap- 
parent ownership  of  realty  in  an  insolvent 
did  not  justify  trustee  in  bringing  all  the 
realty  into  the  estate  to  be  disposed  of  in  fa- 
vor of  800  creditors.  Ellison  v.  Ganiard,  167 
Ind.  471.  79  N.  E.  450. 

78.  Grantee  in  consideration  of  suppres- 
sion of  criminal  prosecution  could  not  assert 
estoppel  against  prior  grantee  who  failed  to 
disclose  his  title.  Deen  v.  Williams  [Ga.] 
57  S.  E.  427.  Doctrine  of  pari  delicto  not 
applicable.  Id.  Grantee  from  record  owner 
knowingly  partfcipating  in  scheme  to  de- 
fraud true  owner's  creditors  not  entitled  to 
set  up  estoppel  in  suit  by  true  owner  to  re- 
cover land.  Sewell  v.  Norris  [Ga.]  58  S.  E. 
637. 

79.  SeUers  v.  Cox,  127  Ga.  246,  56  S.  E, 
284. 

80.  That  school  officers  had  borrowed 
money  outside  authority  of  invalid  school 
law  did  not  estop  plaintiff  from  contesting 
validity  of  the  law.  Sellers  v.  Cox,  127  Ga. 
246,   56   S.   E.   284. 

81.  Executory  contracts  with  teachers, 
and  purchase  of  a  mule  on  credit,  did  not 
estop  taxpayer  from  questioning  validity  of 
law  for  organization  of  school  district.  Sel- 
lers  v.    Cox,   127    Ga.    246,   56   S.   E.    284. 

82.  In  action  by  foreign  corporation 
against  its  agent  for  money  received  for  its 
use,  agent  is  not  estopped  to  defend  on 
ground  that  plaintiff  has  not  complied  with 
laws  of  state.  Thomas  Mfg.  Co.  v.  Knapp 
[Minn.]  112  N.  W.  989.  Could  defend 
suit  on  promissory  note.  Id.  That  one  buys 
goods  from  a  foreign  corporation  does  not 
estop  him  from  defending  an  action  for  the 
price  on  the  ground  that  plaintiff  was  not 
authorized  to  do  business  in  the  state. 
United  Lead  Co.  v.  Reedy  El.  Mfg.  Co.,  124 
111.  App.  174.  Defendant's  knowledge  that 
plaintiff  was  a  foreign  corporation  no  estop- 
pel to  plead  noncompliance  with  statutes. 
Osborne  &  Co.  v.  Shilling,  74  Kan.  675,  88  P. 
2  5S.  Counterclaim  held  not  to  waive  de- 
fense.    Id. 
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§  3.     Competency   or   klird   of  Evidence    In 
General    (1244). 

§  4.     Best  and  Secondary  Evidence   (1244). 
§  5.     Parol    Evidence    to    Explain    or    Vary 
AVritIng  s    ( 1250) . 

§  6.     Hearsay   (1263). 

A.     General    Rules    (1263).      Matters    of 
Pedigree    (1266).     Market   Reports 
(1267).     Census    Reports    (1267). 
Res  CJestae   (1267). 

Admissions    or    Declarations   Ag'ainst 
Interest     (1271).      Silence    or    Ac- 
quiescence  (1274). 
Declarations   of  a  Person   Since  De- 
ceased  (1279). 
Documentary  Evidence  (1379). 
In  General   (1279). 
Books  of  Account  (1283). 


B. 
C. 


D. 

§  7. 

A. 
B. 


Public     and     Judicial     Records     and 

Documents    (1286). 
Proceedings    to    Procure    Production 
of    Documentary    Evidence    (1287). 
Evidence  Adduced  in  Former  Proced- 
ings   (12S8). 

§  9.     Expert  and  Opinion  Evidence   (12S9). 
Conclusions  and  Nonexpert  Opinions 

(1289). 
Subjects  of  Expert  Testimony   (1295) 
Qualifications  of  Experts    (1298). 
Basis   of  Expert  Testimony  and  Ex- 
amination  of  Experts    (1301). 
Real    .or     Demonstrative     Evidence 


D. 
§  8. 


A. 

B. 
C. 
D. 


§  10. 
(1304). 

§  11. 
Effect  (1307). 


Quantity     Required     and     Probative 


Scope  of  article.^^ — This  article  treats  specifically  of  the  competency  of  evi- 
dence ;  the  competency  of  witnesses,  and  the  rules  governing  their  examination  being 
entirely  excluded,®*  and  questions  of  relevancy  and  sufficiency  of  evidence,  except 
so  far  as  they  illustrate  some  general  rule,  being  excluded  to  titles  dealing  with  the 
particular  subject  or  issue  to  which  the  evidence  is  addressed.  Evidence  in  crimi- 
nal prosecutions  is  also  treated  elsewhere,^^  though  occasional  holdings  of  undoubted 
general  application  are  here  retained. 

§  1.  Necessity  and  duty  of  adducing  evidence.^^ — Evidence  need  not  be  ad- 
duced to  prove  facts  admitted  in  the  pleadings,  or  by  stipulation  of  counsel,  or  by 
admission  in  open  court,*^  and  evidence  to  support  admitted  facts  may  properly  be 
exclude  d.^® 

(§1)  A.  Judicial  notice.^^ — Judicial  notice  takes  the  place  of  proof  and  is 
of  equal  force.®''  Courts  take  judicial  notice  of  their  own  records  and  proceedings 
so  far  as  they  are  relevant  to  causes  pending  before  them,**^  but  will  not  judicially 
notice  the  records  of  other  causes  pending  before  them,®^  nor  will  a  state  court  take 
judicial  notice  of  a  proceeding  in  a  Eederal  court.^^  An  appellate  court  will  take 
judicial  notice  of  the  terms  of  a  lower  court  ®*  and  of  the  personnel  of  such  court,®^ 
but  not  of  its  rules.®^ 


83.  See  7  C.  L.  1511. 

84.  See    Witnesses,    8    C.    L.    2347. 

85.  See  Indictment  and  Prosecution,  8  C. 
L.  189. 

86.  See   7  C.   L..   1511. 

87.  Admission  of  authority  of  agent.  In 
open  court,  held  to  obviate  necessity  of  proof 
of  written  authority  to  sell  land.  Chouteau 
Land  &  Lumber  Co.  v.  Chrisman,  204  Mo.  371, 
102  S.  W.  973.  Admission  in  open  court  of  a 
specific  liability  obviates  the  necessity  of 
proving  any  of  the  facts  which  would  have 
been  necessary  to  prove  such  liability.  Fi- 
delity &  Casualty  Co.  v.  Morrison,  129  111. 
App.  360.  Admission  in  colloquy  of  counsel 
of  facts  showing  bar  by  former  adjudication. 
Matousek  v.  Bohemian  Roman  Catholic  First 
Cent.  Union,  192  Mo.  588,  91   S.  W.  538. 

88.  McGraw  v.  O'Neil,  123  Mo.  App.  691, 
101  S.  W.  132;  Anderson  v.  Arpin  Hardwood 
Lumber  Co.    [Wis.]    110  N.  W.   788. 

89.  See  7  C.  L.   1512. 

90.  See    7    C.    L.    1512,    n.    96. 

91.  Seymour  v.  Berg,  127  111.  App.  369; 
Wilson  V.  Calculagraph  Co.  [C.  C.  A.]  153  F. 
961.  In  Oklahoma,  attorneys  are  licensed  and 
authorized  to  practice  by  the  supreme  court, 
and  the  courts  of  the  territory  may  take 
judicial  notice  of  the  fact  that  one  appear- 
ing and  acting  as  an  attorney  is,  or  is  not. 
duly  authorized.     Nolan  v.  St.  Louis  &  S.  F. 


R.  Co.  [Okl.]  91  P.  1128.  The  court  takes 
judicial  notice  of  its  own  orders  and  actions. 
Ferriman   v.    People,    128    111.   App.   230. 

93.  Murphy  v.  Citizens  Bk.  of  Junction 
City  [Ark.]  100  S.  W.  894.  In  passing  upon 
the  final  account  of  an  administrator,  ob- 
jections to  which  have  been  filed,  the  court 
will  not  take  judicial  notice  of  the  record  of 
a  guardianship  proceeding  in  the  same  court 
to  find  wliether  tlie  objectors  were  heirs. 
In  re  Ollschlager's  Estate   [Or.]   89  P.  1049. 

93.  Proceedings  in  bankruptcy.  Hunter 
V.  Lissner   [Ga.  App.]   58  S.  E.  54. 

94.  See   7   C.   L.    1512,    n.   1. 

Contra:  Supreme  court  cannot  take  judi- 
cial notice  of  the  beginning  or  ending  of  a 
term  of  the  district  court  in  the  absence  of 
any  statutory  or  constitutional  provision 
fixing  the  same.  Felt  v.  Cook,  31  Utah,  299, 
87   P.   1092. 

95.  Supreme  court  will  take  judicial  no- 
tice of  appointment  and  subsequent  election 
of  a  person  as  circuit  judge  to  fill  the  un- 
expired term  of  a  deceased.  Mayes  v.  Palmer 
[Mo.]    103    S.   W.    1140. 

96.  Supreme  court  will  not  take  judicial 
notice  of  the  rules  adopted  by  the  district 
judges  of  the  several  districts  of  the  state. 
Powell  V.  Springston  Lumber  Co.,  12  Idaho, 
723,  88  P.  97.  Contra.  Johnson-Wynne  Co. 
V.  Wright,  28  App.  D.  C.  375. 
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State  courts  take  judicial  notice  of  public  domestic  statutes,  including  corpo- 
rate charters  enacted  by  public  statutes,^^  of  the  constitution  of  the  state  and  of 
the  adoption  of  amendments  thereto/^  of  the  date  of  a  general  election,*'^  of  Federal 
statutes  and  of  the  regulations  and  organization  of  the  departments  of  the  Federal 
courts/  of  public  documents  and  records  -  and  legislative  records  when  a  statute  so 
provides,^  of  the  official  seal  and  signature  of  a  notary  public,*  of  the  system  of 
public  surveys,^  of  the  boundaries  of  counties  and  the  location  of  incorporated 
cities/  that  a  certain  city  is  a  county  seat,  de  jure ''  or  de  f acto,^  that  a  certain  city 
is  incorporated  and  of  the  salient  facts  of  the  geography  and  history  of  such  a  city,^ 
and  of  the  population  as  sliown  by  the  census,^*^  of  the  permanent  location  of  im- 
portant railroads/^  of  their  termini  within  the  state,^-  and  whether  certain  cities 
are  on  the  line  of  such  roads.^^ 

Courts  will  not  take  judicial  notice  of  the  statutes  of  another  state  ^*  or  nation, 
nor  of  the  laws  of  an  Indian  nation,^^  nor  of  city  ordinances  ^^  or  charters,^^  in 


97.  Corporate  charters  enacted  by  the 
legislature.  Commonwealth  v.  Newport,  L. 
&  A.  Turnpike  Co.,  30  Ky.  L.  R.  1235,  100  S. 
W.  871;  Commonwealth  v.  Kinniconick  &  F. 
S.  R.  Co.  [Ky.]  104  S.  W.  290.  Acts  of  in- 
corporation being  public  acts  of  which 
courts  must  take  judicial  notice  (Rev.  Laws 
Mass  c.  175.  §  72),  court  knows  that  a  cer- 
tain corporation  was  not  organized  under  a 
particular  act  and  hence  was  not  subject 
to  a  provision  thereof.  American  Steele  & 
Wire  Co.  v.  Bearse   [Mass.]    80  N.  E.   623. 

98.  Court  will  take  judicial  notice  that 
governor  declared  an  amendment  to  the  con- 
stitution adopted  at  an  election  and  that  the 
amendment  then  became  prima  facie  the 
law.  State  v.  Silver  Bow  County  Com'rs,  34 
Mont.  426,  87  P.  450.  Where  a  constitutional 
amendment  has  been  declared  adopted  by 
the  executive  of  the  stati^,  the  court  will  not 
admit  evidence  of  irregularities  in  its  adop- 
tion not  pleaded,  since  the  proclamation 
makes  the  amendment  prima  facie  the  law. 
Id. 

99.  State  V.  Custer  [R.  I.]   66  A.  306. 

1.  Of  acts  of  congress.  Jordan  v.  Mc- 
Donnell [Ala.]  44  So.  101.  That  the  District 
of  Columbia  is  the  seat  of  the  government 
and  of  the  act  of  Congress  of  March  3,  1863, 
establishing  a  judicial  system  in  the  Dis- 
trict. Milliken  v.  Dotson.  117  App.  Div.  527, 
102  N.  Y.  S.  564.  That  the  Federal  district 
court  for  the  Northern  District  of  New  York 
has  but  one  clerk's  office.  Bouten  v. 
Wheeler,  118  App.  Div.  426,  104  N.  Y.  S.  33. 
Indian  Territory  court  of  appeals  takes  judi- 
cial notice  of  acts  of  congress  requiring 
fees  to  be  advanced  before  clerk  of  district 
court  may  file  transcript  from  commission- 
ers' court  and  docket  the  case.  Perry  v. 
Morris    find.    T.]    104    S.    W.    571. 

2.  Reports  of  railroad  companies  to  cor- 
parotion  commission.  Staton  v.  Atlantic 
Coast  Line  R.  Co.,  144  N.  C.  135,  56  S.  E. 
794. 

3.  Const.  Tenn.  art.  2,  §  21,  requires  the 
legislature  to  keep  a  journal  of  proceedings 
and  publish  them,  except  such  parts  as  the 
welfare  of  the  state  may  require  to  be 
kept  secret.  Hence  courts  will  take  judicial 
notice  of  entries  therein  relating  to  legisla- 
tion.    State  v.  Swlggart  [Tenn  ]   102  S.  W.  75. 

Contra:   Supreme   court   cannot   take   judi- 


cial notice  of  contents  of  original  journals 
of  branches  of  the  legislature.  Erford  v. 
Peoria    [111.]    82    N.    E.    374. 

4.  McDonald  v.  People,  123  111.  App.  346. 

5.  Bank  of  Lemoore  v.  Fulgham  [Cal.] 
90  P.  936. 

6.  District  courts  of  the  state  take  judi- 
cial notice  of  the  boundaries  of  counties,  the 
location  of  incorporated  cities  within  their 
districts,  and  whether  a  certain  place  defi- 
nitely located  by  distances  and  directions 
from  an  incorporated  city  is  within  the 
county  where  court  is  being  held.  Atchison, 
etc.,  R.  Co.  V.  Paxton  [Kan.]  88  P.  1082. 
Location  of  towns  in  a  certain  county 
Cleveland,  etc.,  R.  Co.  v.  Miller  [Ind.  App.] 
81  N.  E.   517. 

7.  City  of  Brownsville  v.  Arbuckle,  30 
Ky.  L.   R.   414,  99  S.  W.   239. 

8.  Board  of  Com'rs  of  Day  County  v. 
Kansas    [Okl.]    91  P.   699. 

9.  Included  time  when  incorporated. 
Agnew  V.  Pawnee  City  [Neb.]  113  N.  W.  236. 
Supreme  court,  appellate  term,  may  take  ju- 
dicial notice  of  location  and  direction  of 
streets  in  New  York  City.  Gruber  v.  New 
York  City  R.  Co.,  103  N.  Y.  S.   216. 

10.  Gannett  v.  Independent  Tel.  Co.,  55 
Misc.  555,  106  N.  Y.  S.  3. 

11.  Texas  Cent.  R.  Co.  v.  Marrs  [Tex. 
Civ.  App.]  18  Tex.  Ct.  Rep.  229,  101  S.  W. 
1177. 

12.  Lowville,  etc.,  R.  Co.  v.  Elliott,  115 
App.  Div.  884,  101  N.  Y.  S.  328;  Texas  Cent. 
R  Co.  V.  Marrs  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.   229,   101   S.  W.   1177. 

13.  Green  v.  Lineville  Drug  Co.  [Ala.]  43 
So.    216. 

14.  Crane  v.  Blackman,  126  111.  App.  631; 
Loyal  Mystic  Legion  of  America  v.  Brewer 
[Kan.]  90  P.  247;  App  v.  App,  106  Va.  253, 
55  S,  E  672;  Watford  v.  Alabama  &  Florida 
Lumber  Co.  [Ala.]  44  So.  56?.  The  law  of  a 
different  jurisdiction  than  that  of  the  forum 
(if  different  from  the  lex  fori)  cannot  be  ap- 
plied in  the  decision  of  a  cause  unless  al- 
leged and  proved.  Western  Union  Tel.  Co.  v. 
Sloss  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  600, 
100   S.   W.   354. 

15.  The  court  of  appeals  of  the  Indian 
Territory  will  not  take  judicial  notice  of 
what  the  law  of  the  Chickasaw  Nation  Is; 
this  must  be  alleged  and  proved  the  same 
as   foreign   law,    or   by   publications    thereof. 
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the  absence  of  statute  reqiuring  such  judicial  recognition.  A  Federal  court  will  take 
judicial  notice  of  a  general  statute  of  the  state  in  which  it  sits.^^  Upon  the  ques- 
tion whether  the  courts  of  one  state  will  take  judicial  notice  of  the  laws  of  another 
state,  in  an  action  upon  a  judgment  of  a  court  of  such  other  state,  the  authorities 
are  in  conflict.^''  It  is  said  that  the  safer  rule  is  to  require  proof  of  the  laws  of 
other  states  in  cases  of  this  kind  as  well  as  in  others. '°  It  is  held  in  Georgia  that 
while  a  foreign  statute  which  is  relied  upon  must  be  pleaded  and  proved,  yet  no 
particular  kind  or  quantum  of  proof  is  required,-^  and  the  court  may  even  proceed 
upon  its  own  knowledge  of  such  law  when  necessary  to  render  a  correct  decision.-^ 
In  that  state  there  is  a  statute  which  is  said  to  authorize  judicial  recognition  of 
foreign  statutes.^^ 

All  courts  take  "judicial  notice  of  matters  of  common  and  general  knowledge-* 


or  by  the  testimony  of  some  person  learned 
therein.  EUiott  v.  Garvin  [Ind.  T.]  104  S.  W. 
«78. 

16.  Sachs  V.  Lyons,  53  Misc.  640,  103  N.  Y. 
S.  149. 

17.  Where  validity  of  city  charter  is  in 
issue  and  it  is  a  special  aot  containing  no 
provision  that  judicial  notice  may  be  taken 
of  it,  it  should  be  proved.  City  of  Paris  v. 
Tucker  [Tex.]  19  Tex.  Ct.  Rep.  725,  104  S.  W. 
1046. 

18.  And  will  presume  that  a  city  ordi- 
nance was  enacted  under  a  statute  confer- 
ring authority  on  the  city.  North  American 
Cold   Storag-e    Co.    v.    Chicago.    151    F    120. 

19.  Some  hold  that  a  Federal  question  is 
involved  in  such  case  and  that  the  full  faith 
and  credit  clause  of  the  constitution  requires 
judicial  notice  to  be  taken  of  the  laws  of 
other  states.  Hunt  v.  Monroe  [Utah]  91  P. 
269. 

20.  Hunt  V.  Monroe    [Utah]    91  P.   269. 

21.  Missouri  State  Life  Ins.  Co.  v.  Love- 
lace [Ga.  App.]  58  S.  E.  93.  Foreign  statutes 
may  be  proved  by  testimony  of  witnesses 
shown  to  be  familiar  with  them,  or  by  certi- 
fied  or  authenticated  copy.     Id. 

22.  Missouri  State  Life  Ins.  Co.  v.  Love- 
lace  [Ga.  App.]    58  S.  E.  93. 

23.  Civ.  Code  1895.  §  5231.  Missouri  State 
Life  Ins.  Co.  v.  Lovelace  [Ga.  App.]  58  S.  E. 
93 

24.  That  the  scythe  is  a  common  tool 
properly  used  on  any  ground  where  the 
mower  can  stand  to  cut  weeds,  grass,  grain, 
etc.  Post  V.  Chicago,  B.  &  Q.  R.  Co.,  121  Mo. 
App.  562,  97  S.  "W.  233.  Of  the  fact  that 
railroads  transport  grain  in  cars.  Atchison, 
etc.,  R.  Co.  V.  People,  128  111.  App.  38.  Of 
the'  fact  that  rainfall  is  heavy  in  certain 
localities  at  certain  seasons  and  that  freshets 
are  liable  to  result  therefrom.  Elser  v.  Gross 
Point,  223  111.  230,  79  N.  E.  27.  That  the 
beer  is  intoxicating.  "^'hite  v.  Manning 
[Tex.  Civ.  App.]  IS  Tex.  Ct.  Rep.  655, 
102  S.  W.  1160.  That  in  the  operation  of 
street  cars  they  stop  at  street  crossings 
for  the  purpose  of  letting  off  and  taking  on 
passengers  and  that  such  a  stoppage  is  in 
the  nature  of  a  general  invitation  to  all  per- 
sons who  desire  passage  to  get  aboard, 
whether  the  car  be  crowded  or  otherwise. 
Baskett  V.  Metropolitan  St.  R.  Co.,  123  Mo. 
App.  725,  101  S.  W.  138.  That  common  car- 
riers doing  an  interstate  business  also  run 
trains  over  its  lines  wholly  within  the  state. 
United  States  v.  Adair,  152  F.  737.  Of  pur- 
pose of   installing  perforated  water  pipes   in 


cellars  and  subcellars  and  having  them  con- 
nected up  with  valves  on  the  outside  of  the 
building.  Lantry  v.  Hoffman,  105  N.  Y.  S. 
353.  That  Lenoir,  N.  C,  and  Erie,  Pa,,  are 
connected  by  railroads,  that  freight  sent  by 
express  is  transported  in  less  time  than  as 
ordinary  freight,  and  that  14  days  is  too 
long  a  time  for  express  matter  between  the 
two  cities,  but  courts  cannot  judicially  know 
how  much  too  long  that  time  is.  Harper 
Furniture  Co.  v.  Southern  Exp.  Co..  144  N. 
C.  639,  57  S.  E.  458.  That  railway  cars  and 
locomotive  cowcatcher  extend  beyond  the 
rails  of  the  track.  San  Antonio  &  A.  P.  R. 
Co.  V.  Mertink  [Tex.  Civ.  App.]  }8  Tex.  Ct. 
Rep.  201,  102  S.  W.  153.  That  rapidly  moving 
body  creates  a  partial  vacuum  in  its  path 
which  draws  objects  near,  causing  them  to  be 
thrown  forward  with  force  proportionate 
to  speed  of  its  movement.  Id.  That  the 
great  majority  of  medical  writers  and  prac- 
titioners advocate  vaccination  as  a  means  of 
preventing  smallpox.  Auten  v.  Little  Rock 
Special  School  Dist.  Directors  [Ark.]  104  S. 
W.  130.  Of  standard  mortality  tables  and 
may  in  their  discretion  admit  them  in  evi- 
dence without  preliminary  proof  of  Authen- 
ticity. Valente  v.  Sierra  R.  Co.  [Cal.]  91  P. 
481.  Of  the  navigability  of  important 
streams  or  lakes,  but  not  of  small  streams; 
the  navigability  of  such  streams  must  be 
shown  by  evidence.  Harrison  v.  Fite  [C.  C. 
A.]  148  F.  781.  Of  the  point  where  the  cur- 
rent of  the  Potomac  river  is  first  impeded 
by  tide.  Seufferle  v.  Macfarland,  28  App.  D. 
C.  94.  Of  the  variation  between  mean  high 
and  mean  low  tide  at  a  certain  point.  Id. 
Where  evidence  showed  that  child  about 
10  years  old  was  injured  by  having  his  hand 
drawn  into  the  cogs  of  a  corn  cutter, 
breaking  his  thumb  and  bruising  and  in- 
niring  his  hand,  the  court  would  take 
judicial  notice  that  he  suffered  pain. 
Bolton  V.  Ovitt  [Vt.]  67  A.  881.  Of  years  dur- 
ing which  Boer  war  was  in  progress.  Dowie 
V.    Sutton,    227    111.    183,    81   N.    E.    395. 

Not  judicially  noticed :  Seals  of  private 
corporations.  GrifRng  Bros.  Co.  v.  Winfield 
[Fla.]  43  So.  687.  Distance  within  which 
train  going  at  certain  speed  could  be 
stopped.  Southern  R.  Co.  v.  Gullatt  [Ala.]  43 
So  577.  That  "rough  on  rats"  contains  arse- 
nic or  that  name  is  always  applied  to 
the  same  compound,  or  that  two  packages, 
similarlv  sealed  and  labeled,  taken  from  the 
same  stock,  contain  the  same  article.  State 
V  Blvdenburg  [Iowa]  112  N.  W.  634.  That 
insurance  society  is  a  fraternal  organization. 
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and  of  general  cngtoms  and  usages.-'  An  existent  fact,  which  is  per  se  neither 
the  subject  of  legislation  nor  adjudication,  can  be  judicially  known  and  recognized 
as  a  fact,^®  and  such  judicial  recognition  does  not  amount  to  the  exercise  of  legis- 
lative functions.^^  Thus,  courts  may  take  judicial  notice  of  social  status,  and  of  the 
superiority  and  inferiority  of  races  ^^  without  affecting  the  civil  rights  of  the  citi- 
zen.^^ 

A  court  may  take  evidence  to  refresh  its  memory  as  to  facts  of  which  it  takes 
judicial  notice,^"  and  is  not  precluded,  by  the  introduction  of  other  evidence,  from 
making  use  of  its  own  knowledge  of  a  fact  in  passing  upon  a  particular  issue.^^ 

(§1)  B.  Presumptions  and  burden  of  proof ^^^ — Presimiptions  of  law  are 
such  inferences  as  are  warranted  by  the  legal  experience  of  courts  in  administering 
justice  and  are  usually  founded  on  reasons  of  public  policy  and  social  convenience 
and  saf ety.^^  They  are  conclusive,  and  have  become  rules  of  law ;  others  are  rebut- 
table.^'* Only  rebuttable  presumptions  are  here  treated,  conclusive  presumptions 
being  discussed  in  connection  with  the  subject-matter  to  which  they  relate.^^ 

Presumptions  of  fact  are  inferences  which  enlightened  common  sense  and  ex- 
perience may  draw  from  the  connection,  relation,  and  coincidence  of  facts  and  cir- 
cumstances with  each  other.^^     Presumptions  of  fact  must  always  be  drawn  by  the 


as  alleged  in  a  bill  of  interpleader,  where 
the  claimant  alleges  it  is  an  old  time  com- 
pany. Smith  V.  Grand  Lodge  A.  O.  U.  ^V.  of 
Missouri,  124  Mo.  App.  181,  101  S.  W.  662. 
In  a  proceeding  by  the  state  to  abate  a  dam 
as  a  public  nuisance,  the  complaint  alleging 
that  the  stream  is  navigable,  on  a  demurrer 
to  the  complaint,  that  the  stream  is  nonnav- 
igable  and  so  prevent  any  proof  by  the  state. 
State  V.  Norcross  [Wis.]  112  N.  W.  40.  That 
certain  electrical  devices  will  not  cure  cer- 
tain diseases,  and  that  claims  to  that  effect 
are  false,  but  in  a  proceeding  to  revoke  a 
physician's  license  these  facts  should  be 
proved.  Macomber  v.  State  Board  of  Health 
[R.  I.]  65  A.  263.  In  determining  reasonable- 
ness of  ordinance  prohibiting  maintenance 
of  signs  extending  more  than  18  inches  from 
the  building,  the  court  cannot  take  judicial 
notice  of  conditions  at  a  particular  place. 
City  of  St.  Louis  v.  St.  Louis  Theatre  Co.,  202 
Mo.  690,  100  S.  W.  627.  Of  solvency  of  a  for- 
eign state  so  as  to  support  a  finding  that  its 
bonds  are  of  par  value.  Hebblethwaite  v. 
Flint,    115    App.   Div.    597,    101    N.    Y.    S.    43. 

25.  General  custom  of  carriers  to  trans- 
port sample  trunks  as  personal  baggage. 
Fleischman.  Morri.s  &  Co.  v.  Southern  It.  Co. 
[S.  C]  56  S.  E.  974.  To  authorize  courts  to 
take  judicial  notice  of  a  custom  or  usage, 
it  must  be  general  as  to  territory  and  not 
limited  to  a  certain  class.  Schultz  v.  Ford 
Bros.,  133  Iowa,  402,  109  N.  W.  614.  An  al- 
leged custom  or  usage  among  traveling 
salesmen  whereby  the  words  "sales,"  "sell," 
and  "sold"  include  the  soliciting  of  sales 
which  the  employer  Is  willing  to  accept,  or 
which  he  does  accept  or  fill,  held  not  so 
general  as  to  warrant  the  court  In  taking 
judicial  notice  of  it.  Id.  Courts  will  take 
judicial  notice  of  the  general  custom  where- 
by persons  desiring  to  take  out  life  insur- 
ance are  required  to  sign  applications  stat- 
ing material  facts  and  will  presume  that  this 
custom  was  followed  In  a  given  instance  in 
the  absence  of  contrary  evidence.  Taylor  v. 
Grand  Lodge  A.  O.  U.  W.  of  Minnesota,  101 
Minn.  72.  Ill  N.  "W.   919. 


2«,  27.  Wolfe  V.  Georgia  R.  &  Elec.  Co. 
[Ga.  App.]  58  S.  E.  899. 

28.  Superiority  of  wlaite  over  black  race. 
Wolfe  V.  Georgia  R.  &  Elec.  Co.  [Ga.  App.] 
58  S.  E.  899. 

29.  So  held  in  determining  that  to  call 
a  white  man  a  negro,  or  to  intimate  that  he 
is  of  African  descent,  may  be  an  insult. 
Wolfe  V.  Georgia  R.  &  Elec.  Co.  [Ga.  App.] 
58   S.  E.   899. 

30.  State  V.  Silver  Bow  County  Com'rs, 
34  Mont.  426,  87  P.  450. 

31.  In  determining  the  value  of  attorneys, 
services  expert  opinion  is  a  useful  guide  but 
is  not  controlling,  and  tlie  court  should  make 
use  of  its  own  knowledge  of  the  value  of 
such  services.  Dinkelspiel  v.  Pons  [La.]  43 
So.  1018.  Knowledge  gained  by  the  court 
from  a  view  of  premises  is  independent  evi- 
dence to  be  taken  into  consideration  by  the 
court  in  determining  the  issues  of  the  case. 
(Cases  holding  to  the  contrary  cited).  Hat- 
ton  V.  Gregg  [Cal.  App.]  88  P.  592. 

32.  See  7  C.  L.  1515. 

3.3.  City  of  Indianapolis  v.  Keeley,  167 
Ind.   516,  79  N.  E.   499. 

34.  City  of  Indianapolis  v.  Keeley,  167 
Ind.  516,  79  N.  E.  499.  Irrebuttable  presump- 
tions, or  presumptions  of  law,  are  those 
which  proceed  from  an  arbitrary  rule  of  law 
that  a  particular  inference  of  fact  shall  nec- 
essarily be  drawn  from  certain  established 
facts.  Sowders  v.  St.  Louis  &  S.  F.  R.  Co. 
[Mo.  App.]  104  S.  W.  1122.  There  are,  how- 
ever, some  presumptions  of  law,  so-called, 
which  are  rebuttable.     Id. 

35.  See,  for  example.  Adverse  Possession, 
9  C.  L.  39,  as  to  presumption  of  grant  from 
adverse   occupancy. 

30.  City  of  Indianapolis  v.  Keeley,  167 
Ind.  516,  79  N.  E.  499.  Presumptions  of  fact 
proceed  from  other  facts  in  proof  and  supply 
an  omitted  fact  in  accord  with  the  dictates 
of  human  experience  in  like  matters.  Sow- 
ders V.  St.  Louis  &  S.  F.  R.  Co.  £Mo.  App.] 
104   S.   W.   1122. 
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trial  court  or  jury  from  tlie  evidence,  and  the  only  presumptions  of  fact  which  the 
law  recognizes  are  such  immediate  inferences  as  the  court  or  jury  may  reasonably 
draw  from  facts  proved.^'  A  presiunption  of  fact  cannot  be  based  upon  another 
disputable  presumption.^^  Presumptions  or  inferences  of  fact  are  always  dispu- 
table,^°  and  whether  they  have  in  fact  been  overcome  is  a  question  for  the  trial  court 
or  jury.^o 

Among  the  commonly  recognized  presumptions  of  fact  are  the  following:*^ 
^Miere  a  fact  is  proved  which  is  in  its  nature  continuous,  it  is  presumed  to  exist 
until  the  contrary  is  proved,*^  even  though  there  is  a  general  presumption  against 
the  condition  so  shown,*^  but  no  presumption  arises  that  such  conditions  existed  an- 
terior to  the  date  proved.'**  Proof  that  a  letter  was  properly  addressed,  stamped, 
and  mailed  *^  warrants  the  inference  that  it  was  received  in  due  course,*®  but  re- 
ceipt of  a  letter  purporting  to  be  signed  by  a  certain  person  is  no  evidence  that  it  was 
written  or  signed  by  such  person,*'  unless  it  also  purports  to  be  a  reply  to  a  letter 
written  to  such  person.*^  Absence  from  a  person's  domicile  for  seven  years,  and  the 
fact  that  he  is  not  heard  from  for  that  period,  raises  a  presumption  of  death,*®  but 


37.  Error  to  instruct  that  person  injured 
was  presumed  to  be  without  fault  at  time 
of  accident.  City  of  Indianapolis  v.  Keeley, 
167  Ind.  516,  79  N.  E.  499.  While  the  court 
cannot  infer  facts  not  proven,  it  may  draw 
all  the  inferences  from  proven  facts  that 
naturally  follow  therefrom.  Home  Inv.  Co. 
V.  Clarson  [S.  D.]  109  N.  W.  507.  It  cannot 
be  presumed  that  a  newspaper  is  published 
daily  from  the  mere  fact  that  the  word 
"daily"  occurs  in  its  name.  Fox  v.  Wright 
[Cal.]   91  P    1005. 

38.  Georgia  R.  &  Elec.  Co.  v.  Harris,  1 
Ga.  App.  714,  57  S.  E.  1076;  Haynie  v.  Ham- 
mond Packing-  Co.  [Mo.  App.]  103  S.  W.  581; 
Moore  v.  Hanscom  [Tex.  Civ.  App.]  19  Tex. 
Ct.  Rep.  707,  103  S.  W.   665. 

39.  Sowders  v.  St.  Louis  &  S.  F.  R  Co. 
[Mo.  App.]    104   S.  W.   1122. 

40.  Harper  Furniture  Co.  v.  Southern 
Exp.  Co..  144  N.  C.  639,  57  S.  E.  458. 

41.  See,   also,   7   C.  L.   1516. 

42.  Tlius  residence,  once  established,  is 
presumed  to  continue  until  a  change  Is 
shown.  State  v.  Jackson,  79  Vt.  504,  65  A. 
657.  V\^here  there  is  testimony  that  a  note 
and  mortgage  had  never  been  paid,  there  is 
a  presumption  that  the  person  to  whom 
it  was  made  and  delivered  was  still  the 
owner.  Marsters  v.  Umpqua  Valley  Oil  Co. 
[Or.]  90  P.  151.  Proof  that  several  years 
before  action  a  certain  person  had  been 
treasurer  of  a  domestic  corporation  and  that 
no  list  of  officers  had  been  annually  filed 
thereafter  as  required  by  law  held  to  justify 
presumption  that  he  w^as  still  the  treasurer. 
Stafford  Springs  St.  R.  Co.  v.  Middle  River 
Mfg.  Co.  [Conn.]  66  A.  775.  Where  railway 
tracks  were  shown  to  belong  to  defendant, 
its  possession  and  use  thereof  would  be  pre- 
sumed to  be  exclusive  until  the  contrary 
was  shown.  Jennings  v.  Brooklyn  Heights 
R.  Co.,  121  App.  Div.  587,  106  N.  T.  S.  279. 
Possession  once  established  is  presumed  to 
continue.  Burgener  v.  Lippold,  128  111.  App. 
590. 

43.  Insanity  once  shown  Is  presumed  to 
continue  until  mental  soundness  is  shown. 
Beard  v.  Southern  R.  Co.,  143  N.  C.  137,  55 
S.  E.  505.  Where  it  is  alleged  that  grantor 
in  deed  was  85  years  old  and  mentally  in- 
competent,  allegations   that  she  was  not   re- 
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.=tored  to  soundness  of  mind  are  unnecessary, 
since  the  presumption  would  be  that  she 
remained  incompetent.  Studebaker  v.  Fay- 
lor  [Ind.  App.]  80  N.  E.  861.  Every  person 
is  presumed  to  be  of  sound  mind  until  the 
contrary  is  shown,  and  one  asserting  mental 
un.soundness  has  the  burden  of  proving  it. 
Rogers  v.  Rogers  [Del.]  66  A.  374.  The  law 
presumes  mental  soundness,  and  where  legal 
incompetency  is  alleged  to  show  an  instru- 
ment invalid,  the  burden  is  upon  him  who  as- 
serts such  incompetency  to  prove  it  by  a  fair 
preponderance  of  the  evidence.  Ireland  v. 
White    [Me.]    66  A.  477. 

44.  Proof  of  property  at  a  certain  date  is 
no  proof  of  title  a  year  previous.  Gibson  v. 
Clark,   131   Iowa,   325,   108   N.   W.   527. 

45.  Bankers'  Mut.  Casualty  Co.  v.  People's 
Bk.  of  Talbotton.  127  Ga.  326,  56  S.  E.  429. 
Testimony  of  witness  that  he  wrote  a  letter 
and  left  it  as  usual  on  a  mailing  table  from 
which  it  was  customary  for  boy  who  did  that 
work  to  take  and  mail  it  held  sufficient  to 
warrant  Inference  that  letter  was  properly 
addressed,  stamped,  mailed,  and  received. 
Smith  V.  Heitman  Co.  [Tex.  Civ.  App.]  17 
Tex.  Ct.  Rep.  124,  98  S.  W.  1074.  Where  let- 
ter was  addressed  "Mulberry  street"  (New 
York)  without  street  number,  the  presump- 
tion of  delivery  could  not  prevail  against 
positive  testimony  of  the  addressee  that  he 
never  received  it.  Cagliostro  v.  Indelli,  53 
Misc.    44,    102   N.    T.    S.    918. 

46.  Beard  v.  Southern  R.  Co.,  143  N.  C.  137, 
55  S.  E.  505.  Presumed  that  papers  to  be 
served  on  a  nonresident  defendant  contained 
in  a  securely  enclosed,  postpaid  wrapper, 
properly  directed  to  the  correct  address  of 
the  defendant,  was  received  by  defendant. 
Mishkind-Feinberg  Realty  Co.  v.  Sidorsky  . 
[N.  T.]  82  N.  E.  448.  Held  to  apply  to  the 
mailing  of  attachment  notice.  Smith  v. 
Berz,   125   111.  App.   122. 

47.  Beard  v.  Southern  R.  Co.,  143  N.  C. 
137,   55   S.   E.   505. 

48.  American  Bonding  Co.  v.  Ensey  [Md.] 
65  A.  921.  Letter  signed  by  corporate  name 
"per'  G."  held  admissible,  though  "G"  was 
not  the  president.  Leesville  Mfg.  Co.  v. 
Morgan  "U^ood  &  Iron  Works,  75  S.  C.  342,  55 
S.  E.  768. 
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no  such  presumption  is  raised  by  a  showing  that  a  person  has  left  the  state  to 
establish  a  new  domicile  and  has  not  been  heard  from  for  seven  years ;  absence  from 
the  new  domicile  would  in  such  case  be  necessary.^" 

Failure  or  refusal  of  a  party  to  testify  to  facts  within  hia  knowledge,*^  or  an 
attempt  to  suppress  evidence/^  or  failure  to  call  available  witnesses  or  produce 
available  evidence,^^  may  be  considered  by  the  jury,''*  and  such  failure  or  refusal 
to  testify  or  produce  evidence,  if  unexplained,  raises  the  presumption  that  the  testi- 
mony or  evidence  if  produced  would  be  unfavorable  to  the  party  suppressing  it.^' 
To  meet  this  presumption  it  may  be  shown  that  persons  who  had  knowledge  of  the 
facts  in  issue  could  not  be  produced  to  testify.'*^  AA^iere  it  does  not  appear  that  a 
party  holds  back  evidence  within  his  power  to  produce,  the  nonproduction  of  more 
full  and  definite  evidence  than  he  presents  raises  no  presumption  against  him.''^ 


49, 50.  Gorham  v.  Settegast  [Tex.  Civ. 
App.]    17   Tex.   Ct.    Rep.    432,   98    S.   W.    665. 

51.  Testimony  tending-  to  show  that  one 
of  defendants  was  avoiding  service  of  a 
subpoena  by  plaintiff  and  that  he  had  been 
In  the  city  but  failed  to  appear  in  court  held 
admissible.  Walker  v.  Dickey  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  934,  98  S.  W.  658. 
When  a  party  refuses  to  answer  interroga- 
tories submitted  before  trial,  they  may  be 
taken  as  confessed.  Locust  v.  Randle  [Tex. 
Civ,.  App.]   18  Tex.  Ct.  Rep.  673,  102  S.  W.  946. 

52.  Where  in  a  disbarment  proceeding  it 
was  shown  that  the  attorney  sought  to  be 
disbarred  had  attempted  to  intimidate  a  per- 
son who  had  sig'ned  a  deposition,  in  tlie  ac- 
tion in  which  improper  conduct  was  claimed, 
to  change  the  deposition,  the  deposition  was 
admissible,  the  facts  tending  to  show  a 
consciousness  of  guilt.  In  re  Durant  [Conn.] 
67  A.  497.  All  reasonable  presumptions  will 
be  Indulged  against  one  who  destroys  evi- 
dence pertinent  to  the  issue.  William  Grace 
Co.  V.  Larsons,   129  111.  App.   290. 

53.  Jury  has  a  right  to  consider  the  un- 
explained absence  of  witnesses,  and  failure 
to  submit  evidence  presumably  witliin  a 
party's  control.  Southern  Indiana  R.  Co.  v. 
Osborn,  39  Ind.  App.  333.  78  N.  E.  248,  79  N.  E. 
1067.  Failure  to  produce  an  available  wit- 
ness warrants  inference  by  jury  that  his  tes- 
timony would  be  unfavorable.  Hartford  Life 
Ins.  Co.  V.  Sherman,  123  111.  App.  202.  In 
action  for  Injuries  based  on  failure  to  pro- 
vide proper  means  to  tran.sfer  passengers 
safely  from  one  train  to  another,  evidence 
that  there  were  two  other  passengers  in  the 
coach  with  plaintiff,  and  that  they  were  not 
called  as  witnesses,  though  plaintiff  knew 
where  they  resided,  was  held  admissible. 
Texas  &  N.  O.  R.  Co.  v.  Harrington  [Tex.  Civ. 
App.]    98   S.   W.    653. 

54.  It  has  been  held  In  New  York  that 
failure  to  produce  an  available  witness 
raises  no  presumption  unfavorable  to  the 
party  but  is  a  circumstance  to  be  considered 
by  the  jury  in  weighing  the  evidence.  Fer- 
rari V.  Interurban  St.  R.  Co..  118  App.  Div. 
155,  103  N.  Y.  S.  134.  While  no  presumption 
attaches  to  failure  to  call  a  witness  who 
might  corroborate,  the  jury  has  the  right  to 
consider  the  failure  to  call  him  or  ex- 
plain his  absence.  Richter  v.  Solomon,  104 
N.   Y.   S.   405. 

55.  Where  corporation  withheld  records 
and  books  under  its  control,  presumption 
was   that   If  produced  the  evidence  would  be 


unfavorable  to  it.  Williams  v.  Commercial 
Nat.  Bk.  [Or.]  90  P.  1012.  If  evidence  ma- 
'erial  to  the  issues  is  shown  to  be  particu- 
larly within  the  possession  and  control  of 
either  party  and  he  has  neither  produced  it 
nor  accounted  for  his  failure  to  do  so,  it  is 
'o  be  presumed  that  such  evidence  if  pro- 
duced would  not  be  to  the  advantage  of 
such  party.  Order  of  United  Commercial 
Travelers  of  America  v.  Barnes  [Kan.]  90 
P.  293.  In  action  for  injuries  caused  by 
breaking  of  defective  coupling,  the  company 
removed  the  defective  part  and  failed  to  pro- 
duce it  at  the  trial,  though  notified  to  do  so. 
Held  the  presumption  arose  that  the  appear- 
ance of  the  defective  part  would  not  be 
evidence  in  favor  of  the  company.  Galves- 
ton, etc.,  R.  Co.  V.  Young  [Tex.  Civ.  App.] 
18  Tex.  Ct.  Rep.  929,  100  S.  W.  993. 

56.  Lord  V.  Manchester  St.  R.  [N.  H.J 
67  A.  639.  Wliere  agent  who  delivered 
insurance  policy  was  not  in  company's 
employ  at  time  of  suit  on  the  policy, 
and  his  whereabouts  was  unknown  to  it, 
failure  to  produce  him  as  a  witness  was 
no  ground  for  the  indulgence  of  any  unfavor- 
able presumption  against  the  company.  Mu, 
tual  Industrial  Indemnity  Co.  v.  Perkins 
[Ark.]    98  S.  W.   709. 

57.  Failure  to  swear  motorman  who  knew 
nothing  of  accident  did  not  raise  any  pre- 
sumption. Shields  v.  Georgia  R.  &  Elec.  Co., 
1  Ga.  App.  172,  57  S.  E.  980.  In  action  for 
injuries  to  passenger  it  did  not  appear  thai 
passenger's  wife,  who  accompajiied  him, 
knew  anything  about  the  occurence.  Held  no 
unfavorable  inference  could  be  drawn  from 
failure  to  call  her  as  a  witness.  Tauger  v. 
New  York  City  R.  Co..  104  N.  Y.  S.  681.  In 
action  for  injuries  to  employe,  failure  of 
defendant  to  have  at  the  trial  as  witnesses 
certain  persons  who  saw  the  accident  could 
not  be  considered  as  a  circumstance  tend- 
ing to  show  negligence.  Missouri,  K.  & 
T.  R.  Co.  of  Texas  v.  Smith  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  954,  101  S.  W.  453.  Held 
that  no  inference  could  be  drawn  from  fail- 
ure of  defendant  railroad  to  produce  engineer 
in  collision  case.  Southern  R.  Co.  v.  Hobbs 
[Ala.]  43  So.  844.  Wliere  a  witness  was 
equally  accessil^le  to  both  parties  and  could 
have  been  called  by  either  to  prove  or  dis- 
prove a  statement  by  one  party  as  a  wit- 
ness, it  was  error  to  allow  counsel  to  argue 
that  the  absence  of  the  witness  was  the 
basis  for  an  unfavorable  inference  against 
plaintiff.  Sears  v.  Duling,  79  Vt.  334,  65 
A.   90. 
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Where  a  plaintiff  fails  to  make  out  a  prima  facie  ease,  failure  of  the  defendant  to  call 
witnesses,  or  any  particular  witness,  raises  no  presumption  unfavorable  to  him,'* 
nor  can  such  failure  of  the  defendant  assist  the  plaintiff  '^  or  relieve  him  from  the 
burden  of  proving  his  case.'°  An  attempt  to  bribe  a  witness  favorable  to  the  adverse 
party  raises  no  presumption  against  the  party  guilty  of  such  act,  but  is  a  fact  to 
be  considered  by  the  jury  in  weighing  the  testimony."^ 

As  already  observed,  there  are  certain  rebuttable  presumptions  indulged  by  the 
courts  on  grounds  of  public  policy.  Thus,  the  law  presumes  the  validity  and  regu- 
larity of  the  official  acts  of  public  officers  within  the  line  of  their  official  duties,  and 
this  presumption  obtains  until  overcome  by  proof  as  to  such  acts.®-  Judicial  pro- 
ceedings of  a  court  of  competent  jurisdiction  are  presumed  to  be  regular  and  valid.®^ 
All  persons  are  presumed  to  know  the  law,*'*  and,  in  general,  compliance  with  the 
law  will  be  presumed  until  the  contrary  is  made  to  appear.®'  Similarly,  the  pre- 
sumption is  in  favor  of  innocency,  legitimacy,®®  and  right  and  proper  conduct  in 
compliance  with  one's  obligations,®^  and  fraud  and  wrong  conduct  will  not  be  pre- 
sumed,®^ and  such  presumption  will  prevail  in  case  of  conflicting  presumptions. ®® 
A  written  instrument  will  be  presumed  to  have  been  executed  on  the  day  of  its  date.''" 

Rep. 


58.  Southern  R.  Co.  v.  Gullatt  [Ala.]  43 
So.  577:  Cooper  v.  Upton  [W.  Va.J  56  S.  E.  180 
[Advance   sheets   only]. 

59.  Southern  R.  Co.  v.  Gullatt  [Ala.]  43 
So.   577. 

60.  Cooper  v.  Upton  [W.  Va]  56  S.  E.  180 
[Advance   sheets  only.] 

61.  Ferrari  v.  Interurban  St.  R.  Co.,  118 
App.  Div.   155,   103  N.  Y.   S.   134. 

62.  Craft  V.  Lent,  53  Misc.  481,  103  N.  Y.  S. 
366;  City  of  San  Antonio  v.  Tobin  [Tex.  Civ. 
App.]  IS  Tex.  Ct.  Rep.  919,  101  S.  W.  269; 
Reming-ton  v.  State.  116  App.  Div.  522,  101 
N.  Y.  S.  952.  Presumption  is  that  customs 
officer  appointed  another  who  had  statutory 
qualifications  as  his  duty  required  of  him. 
Erhardt  v.  Ballin  [C.  C.  A.]  150  F.  529. 
Court  will  not  presume,  in  the  absence  of 
evidence,  that  acts  of  county  commissioners 
were  Illegal  in  letting-  contracts.  State  v. 
Switzer  [Neb.]  112  N.  "W.  297.  Presumption 
is  that  a  law  as  certified  to  by  secretary  of 
state  is  in  the  same  form  as  when  passed 
and  signed  by  the  governor.  Erford  v.  Pe- 
oria [111.]  82  N.  E.  374.  W^here  return  of 
process  was  signed  by  sheriff  by  his  deputy, 
it  was  presumed,  in  absence  of  evidence  to 
contrary,  that  it  was  in  fact  served  by  that 
officer.  Eversole  v.  Eastern  Kentucky  Asy- 
lum for  the  Insane,  30  Ky.  L.  R.  989,  100  S. 
"W.  300.  "While  presumption  Is  that  clerk  of 
court  properly  dated  a  summons,  this  pre- 
sumption is  disputable.  Gehlert  v.  Quinn, 
35  Mont.   451,  90  P.  168. 

63.  Martel  v.  Jennings-Heywood  Oil  Syn- 
dicate,   118   La.   391,   42   So.   975. 

64.  State  statute  prohibited  savings 
banks  from  borrowing  money  for  ordinary 
purposes.  Another  bank  in  the  state  was 
conclusively  presumed  to  know  that  law. 
State  v.  Corning  State  Sav.  Bk.  [lowaj 
113  N.  "W.   500. 

65.  Presumption  indulged  that  Insane  per- 
son was  present  at  inquest  as  required  by 
law.  Eversole  v.  Eastern  Kentucky  Asylum  for 
the  Insane,  30  Ky.  L.  R.  989,  100  S.  W.  300. 
"Where  county  clerk's  certificate  attached  to 
abstract  of  judgment  recited  that  abstract 
was  entered  on  judgment  index,  etc.,  it  was 
presumed  that  it  had  been  indexed  in  alpha- 
betical order   as   required  by  statute.     Abee 


V.   Bargas    [Tex.   Civ.  App.]    18  Tex.  Ct. 
616,    100    S.   W.    191. 

66.  The  presumption  is  in  favor  of  the 
legitimacy  of  the  relation  of  persons  liv- 
ing together  as  husband  and  wife.  In  re 
Thewlis's  Estate,  217  Pa.  307,  66  A.  519. 

67.  Trust  deed  vested  title  in  trustee  with 
duty  to  convey  on  written  request,  and 
trustee  gave  a  deed.  Held,  20  years  after, 
a  written  request  to  convey  would  be  pre- 
sumed. Pope  V.  Patterson  [S.  C]  58  S.  E. 
94.5.  Seals  of  private  corporations  do  not 
prove  themselves,  but  where  it  is  shown  or 
admitted  that  an  instrument  is  signed  for  the 
corporation  by  its  proper  officer,  the  pre- 
sumption is  that  it  Is  duly  executed,  and 
this  presumption  includes  the  authenticity  of 
the  seal  shown.  Griffing  Bros.  Co.  v.  "U^in- 
field  [Fla.]  43  So.  687.  Manager  of  corpora- 
tion is  presumed  to  act  with  authority  of 
corporation  In  making  demand  for  corporate 
proDe/i-ty.  Stovell  v.  Alert  Gold  Min.  Co. 
[Colo.]  87  P.  1071.  The  seal  of  a  corporation 
on  an  instrument,  accompanied  by  signature 
of  secretary,  is  presumptive  proof  of  au- 
thority of  the  corporation  to  execute  the  in- 
strument, and  this  presumption  is  not  over- 
come by  proof  that  there  was  no  vote  of  the 
directors  or  other  body  authorizing  the  act. 
Bliss  V.   Harris   [Colo.]    87   P.   1076. 

68.  Creeden  v.  Mahoney,  193  Mass.  402, 
79  N.  E.  776.  It  should  be  presumed  that  an 
applicant  for  the  purchase  of  school  lands 
proceeded  legally  and  regularly  rather  than 
fraudulently  and  illegally.  Henshall  v. 
Marsh  [Cal.]  90  P.  693.  The  presumption  is 
that  contracts  for  future  delivery  of  grain 
are  valid  and  are  to  be  performed,  and  one 
who  attempts  to  show  that  there  was  no  in- 
tention to  carry  them  out  has  the  burden  of 
proof.  Charge  v.  Laidley  [C.  C.  A.]  149  F. 
346. 

69.  On  proof  of  prior  valid  marriage  by 
one  suing  as  widow,  divorce  rather  than  big- 
amy will  be  inferred.  Johnson  v.  St.  Joseph' 
Terminal  R.  Co.,  203  Mo.  381,  101  S.  W.  641. 
The  presumption  of  Identity  of  p°rson  from 
identity  of  name  yields  to  that  against  official 
misconduct.  Shuler  v.  State,  125  Ga.  778,  54 
S.   E.   6S9. 

70.  Kauffman  v.  Baillie  ["U'ash.]  89  P.  548. 
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There  is  a  presumption  against  suicide/^  where  the  circumstances  are  equally  con- 
sistent with  death  from  some  other  natural  cause/^  and  there  is  also  a  presumption, 
arising  from  the  instinct  of  self-preservation,  that  a  person  accidentally  killed  was 
in  the  exercise  of  due  care  at  the  time,  in  the  absence  of  evidence  as  to  the  facts.'^^ 
"VMiere  there  is  no  proof  of  the  law  of  another  state,  it  will  be  presumed  that  the 
common  law  prevails  in  that  state''*  and  that  its  law  is  the  same  as  that  of  the 
forum,"'  but  it  is  only  the  common  law  of  the  forum  which  is  presumed  to  be  the 
same  as  that  of  the  sister  state.  There  is  no  presumption  that  the  statute  law  of  the 
forum  prevails  in  another  state.''®  There,  are,  however,  authorities  to  the  contrary  J' 
The  common  law  of  England  will  not  be  presumed  to  prevail  in  a  state  never  sub- 
ject to  that  law.''^ 


It  is  presumed  that  a  letter  is  written  on  the 
date  appearing  on  the  top  thereof,  but  this 
presumption  is  rebuttable  by  evidence 
clearly  showing  it  to  be  a  clerical  error. 
Dowie   V.    Sutton,    126   111.   App.    47. 

71.  Presumption  is  that  death  resulted 
from  natural  cause  and  was  not  self-inflicted. 
Hildebrand  v.  United  Artisans  [Or.]  91  P.  542. 
See.  also,  Insurance,  8  C.  L.  377. 

72.  White  V.  Prudential  Ins.  Co.,  105  N. 
Y.    S.    87. 

73.  In  the  absence  of  evidence  to  the  con- 
trary, it  will  be  presumed  that  a  man  who 
was  killed  was  exercising  due  diligence  at 
the  time  of  his  death.  Meier  v.  Way,  John- 
son, Lee  &  Co.  [Iowa]  111  N.  W.  420.  Where 
person  injured  was  left  unconscious  and 
could  not  testify  directly  to  her  acts,  the 
presumption  would  prevail  that  she  ex- 
ercised due  care  in  the  absence  of  contrary 
evidence.  Statler  V.  Chicago  &  A.  R.  Co., 
200  Mo.  107,  98  S.  W.  509.  Where  person 
was  killed  by  car,  presumption  is  that  dece- 
dent was  in  the  exercise  of  due  care  and 
saw  the  car.  Powers  v.  St.  Louis  Transit  Co., 
202  Mo.  267,  100  S.  W.  655.  Where  there  were 
no  eye  witnesses  to  accident  causing  death 
of  deceased,  and  only  circumstantial  evidence 
to  show  the  manner  of  his  death,  the  pre- 
sumption was  held  to  arise  that  he  was  in 
the  exercise  of  due  care.  Cahill  v.  Chicago  & 
A.  R.  Co.  [Mo.]  103  S.  W.  532.  In  an  action 
for  death  of  a  person  run  down  by  a  train, 
it  was  held  that  the  presumption  arising 
from  the  instinct  of  self-preservation  would 
be  sufficient  to  sustain  the  burden  of  proof 
in  the  first  instance  that  deceased  was  not 
at  fault,  though  this  presumption  could  not 
prevail  against  evidence  showing  he  could 
not  have  used  due  care.  Christopherson  v. 
Chicago,  M.  &  St.  P.  R.  Co.  [Iowa]  109  N. 
■\V.  1077,  In  action  for  wrongful  death,  the 
presumptio*  that  decedent  exercised  due  care 
has  no  weight  when  the  circumstances  at- 
tending the  accident  are  shown.  Savage  v. 
Rhode  Island  Co.  [R.  I.]  67  A.  633.  See,  also, 
Death  by  Wrongful   Act,   9   C.   L.   926. 

74.  Crane  v.  Blackman,  126  111.  App.  631; 
Ellington  v.  Harris,  127  Ga.  85,  56  S.  E.  134. 
Presumed  that  the  common  law  prevails  in 
Illinois  in  the  absence  of  proof  of  statute 
law  on  the  subject.  Jordan  v.  Ponce,  123 
Mo.  App>  321,  100  S.  W.  529.  On  a  common- 
law  question  courts  of  one  state  will  assume 
that  common  law  prevails  in  a  sister  state  in 
the  absence  of  contrary  proof.  Forsyth  v. 
Barnes,  228  111.  326,  81  N.  E.  1028.  Ordinarily, 
In  absence  of  proof  of  law  of  sister  state,  the 
common  law  is  presumed  to  prevail  if  it  has 


a   "common   law."     Waterford   v.  Alabama  & 
Florida  Lumber  Co.   [Ala.]  44  So.  567. 

75.  In  the  absence  of  proof  of  the  law  of 
a  sister  state,  it  will  be  presumed  that  the 
common  law  prevails  and  that  such  common 
law  is  the  same  as  that  of  the  forum.  Demel- 
man  v.  Brazier,  193  Mass.  588,  79  N.  E.  812; 
Hodgkins  v.  Bowser  [Mass.]  SO  N.  E.  796; 
Commonwealth  v.  Stevens  [Mass.]  82  N.  E. 
33.  Law  of  Wisconsin  not  being  proved  in 
action  in  South  Carolina,  it  will  be  presumed 
to  be  the  common  law  as  understood  and 
enforced  in  South  Carolina.  Jonesville  Mfg. 
Co.  V.  Southern  R.  [S.  C]  58  S.  E.  422.  Law 
of  Arkansas  presumed  same  as  that  of  Ten- 
nessee in  absence  of  proof.  Star  Clothing 
Mfg.  Co.  V.  Nordeman  [Tenn.]  100  S.  W.  93. 
In  the  absence  of  evidence  to  the  contrary, 
the  presumption  is  that  the  laws  of  New 
Mexico  are  same  as  those  of  Texas.  Southern 
Kansas  R.  Co  v.  Curtis  [Tex.  Civ.  App.]  17 
Tex.  Ct.  Rep.  743,  99  S.  W.  566.  Law  of  West 
Virginia  regarding  duties  of  railroad  com- 
panies to  employes  walking  on  the  track 
presumed  same  as  those  of  Virginia,  except 
a  statute  with  regard  to  remedy  for  death 
which  was  set  out  in  declaration.  Norfolk 
&  W.  R.  Co.  v.  Denny's  Adm'r,  106  Va.  383, 
56   S.   E.   321. 

76.  It  will  not  be  presumed  that  New 
York  has  statute  similar  to  Mass.  Rev.  Laws, 
c.  73,  §  103,  abolishing  days  of  grace  on 
promissory  notes.  Demelman  v.  Brazier,  193 
Mass.  588,  79  N.  E.  812.  Statute  law  of  a 
sister  state  can  be  considered  only  so  far 
as  proved.  Commonwealth  v.  Stevens 
[Mass.]    82  N.  E.  33. 

77.  In  absence  of  contrary  proof,  general 
incorporation  laws  of  sister  state  will  be 
presumed  to  be  the  same  as  of  the  forum. 
Bannard  v.  Duncan  [Neb.]  112  N.  W.  353. 
In  the  absence  of  proof  to  the  contrary, 
courts  of  Nebraska  presume  the  constitu- 
tion and  statutes  of  another  state  to  be  the 
same  as  those  of  Nebraska.  Cook  v.  Chicago, 
etc.,  R.  Co.  [Neb.]  110  N.  W.  718.  A  party 
desiring  to  avail  himself  of  the  usury  law 
of  another  state  must  plead  and  prove  such 
laws;  otherwise  they  will  be  presumed  to  be 
the  same  as  those  of  the  forum.  Betz  v. 
Wilson,  17  Okl.  383,  87  P.  844.  Statute  of 
another  state  as  to  showing  relation  of 
party  to  note  by  parol  may  be  presumed 
same  as  the  lex  fori,  in  the  absence  of 
positive  evidence.  Windhorst  v.  Bergen- 
dahl   [S.  D.]    Ill   N.  W.   544. 

78.  Since  Florida  was  one  of  the  English 
colonies,  and  since  English  common  law 
was  not  the  source  of  its  jurisprudence,   th© 
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The  burden  of  proof  J"— The  burden  of  proof  is  on  the  party  who  substantially 
asserts  the  affirmative  of  the  issue,  whether  he  be  nominally  plaintiff  or  defendant/'' 
and  it  does  not  shift  during  the  progress  of  the  trial,^!  though  the  burden  or  duty 
of  adducing  evidence  may  shift.^- 

§  2.  Relevancy  and  materialihj.^^— Any  fact  is  relevant  which  logically  tends 
to  prove  or  disprove  a  fact  in  issue,«*  and  such  fact  is  admissible/^  unless  some 


common  law  cannot  be  presumed  to  prevail 
there,  in  the  absence  of  proof  of  its  law,  in 
an  action  in  Alabama.  Watford  v.  Alabama 
&   Florida  Lumber  Co.    [Ala.]    44   So.   567. 

79.  See  7  O.  L.   1520. 

80.  Walker  v.  Carpenter,  144  N.  C.  674, 
57  S.  E.  461.  Averment  in  replication  to  spe- 
cial plea  that  money  claimed  did  not  arise 
out  of  a  partnership,  but  was  a  separate 
debt,  casts  tlie  burden  of  proving  it  on  the 
plaintiff.  Hartzell  v.  Murray,  127  111.  App. 
608.  Held  to  apply  to  one  asserting-  that 
proceedings  to  secure  a  lien  on  personal 
property  were  fraudulent.  Smith  v.  Berz, 
125  111.  App.  122.  Burden  of  proving  de- 
fense in  confession  and  avoidance  is  on  de- 
fendant. Bogart  V.  Tannebaum,  53  Misc.  310, 
103  N.  T.  S.  98.  Where  defendant  counter- 
claims and  an  issue  is  raisi-rl  thereof,  the 
burden  is  upon  him  to  establish  his  claim. 
Hollander  v.  Farber,  117  App.  Div.  908,  102 
N.  Y.  S.  506.  In  replevin  suit  by  administra- 
tor to  recover  property  from  decedent's 
father,  the  burden  was  on  defendant  to  prove 
his  defense  that  he  bouglit  the  property. 
Gibson  v.  Swofford,  122  Mo.  App.  126,  97  S. 
W.  1007.  Burden  of  showing  lack  of  consid- 
eration for  note  and  mortgage  is  on  party 
seeking  to  invalidate  them,  since  they  im- 
port a  consideration.  Borden  v.  Lynch,  34 
Mont.  503,  87  P.  609.  In  suit  for  money 
had,  where  defendant  admitted  receiving  the 
money  but  claimed  he  retained  it  with  plain- 
tiff's permission  to  pay  certain  debts  of 
plaintiff,  the  burden  was  on  defendant  to 
prove  that  defense.  Bailey  v.  Porter.  30  Ky. 
L.  R.  915,  99  S.  W.  932.  Where  defendant 
in  his  answer  states  facts  by  way  of  a  de- 
fense or  in  avoidance  of  the  averments  of 
the  petition,  the  burden  is  upon  him  to  es- 
tablish such  facts  and  not  upon  plaintiff  to 
disprove  them  in  making  his  case.  Collier  v. 
Munger  [Kan.]  89  P.  1011.  Evidence  in- 
sufficient to  sustain  counterclaim  for  value 
of  goods  not  returned  in  action  for  price  of 
laundry  work.  West  Side  Laundry  Co.  v. 
Calumet  Hotel  Co.,  103  N.  Y.  S.  820.  A  nega- 
tive allegation  to  bring  a  case  within  an  ex- 
ception must  be  proved  by  defendant. 
Cleveland,  etc.,  R.  Co.  v.  Moore  [Ind.]  82  N. 
E.    52. 

81.  The  burden  of  proof  does  not  shift 
during  the  trial  but  remains  where  it  was 
fixed  by  the  pleadings.  Roberts  v.  Padgett 
[Ark.]  101  S.  'W.  753.  The  terms  "prima 
facie"  and  "presumption"  do  not  impart  that 
the  burden  of  the  issue  is  changed,  but  that 
on  the  facts  indicated  the  plaintiff  is  en- 
titled to  have  his  cause  submitted  to  the 
jury  under  a  proper  charge  as  to  the  exis- 
tence or  nonexistence,  and  the  effect  of  any 
presumption  which  may  attach.  Harper  Fur- 
niture Co.  V.  Southern  Exp  Co.,  144  N.  C.  639, 
57   S.   E.   458. 

82.  In  an  action  on  a  note  by  the  assignee 
defendant  admitted  its  execution  and  pleaded 
want    of    consideration    and    transfer,    after 


maturity,  and  that  plaintiff  was  not  a  bona 
fide  holder.  The  burden  of  proof  was  held 
to  be  upon  defendant  and  did  not  shift  upon 
introduction  of  proof  of  fraud  in  procuring 
the  note  and  failure  of  consideration,  though 
plaintiff  was  then  obliged  to  adduce  proof 
of  bona  flde  holdership.  Roberts  v.  Padgett 
[Ark.]    101    S.   W.    753. 

83.  See  7  C.  L.  1520. 

84.  The  test  of  the  admissibility  of  evi- 
dence is  whether  it  has  a  tendency  to  effect 
belief  in  the  mind  of  a  reasonably  cautious 
person  who  should  receive  and  weigh  it  with 
judicial  fairness.  Brewer  v.  Cochran  [Tex 
Civ.  App.]  17  Tex.  Ct.  Rep.  796,  99  S.  W.  1033 
Evidence  is  any  matter  of  fact,  the  effect, 
tendency,  or  design  of  which  is  to  produce 
in  the  mind  a  persuasion,  affirmative  or  dis- 
affirmative,  of  the  existence  of  some  other 
matter  of  fact.  Page  v.  Hazelton  [N.  H.] 
66  A.  1049.  It  is  relevant  to  put  in  evidence 
any  circumstances  which  tend  to  make  the 
propositions  at  issue  either  more  or  less 
probable.  Todd  v.  German-American  Ins. 
Co.  [Ga.  App.]  59  S.  E.  94.  Where  there  is 
a  direct  conflict  in  the  evidence  of  witnesses 
relating  to  a  material  issue,  any  collateral 
fact  or  circumstance  tending  in  any  reason- 
able degree  to  establish  the  probability  or 
improbability  of  the  fact  in  issue  is  relevant. 
Shepherd  v.  Lincoln  Trac.  Co  [Neb  1  113 
N.  W.  627. 

85.  Held  relevant:  Whether  it  was  dan- 
gerous to  let  seven  empty  cars  down  an 
incline  of  a  certain  height  was  relevant 
in  an  action  for  death  of  a  minor  servant 
riding  on  cars  which  were  being  let  down 
under  those  circumstances.  Woodstock  Iron 
Works  V.  Kline  [Ala.]  43  So.  362.  On  issue 
of  reasonableness  of  railroad  rates  on  a  par- 
ticular division,  evidence  of  the  through 
rate  and  the  division  thereof  at  each  end 
was  held  admissible.  E.  L.  Halliday  Mill.  Co. 
V.  Louisiana  &  N.  W.  R.  Co.,  80  Ark.  536, 
98  S.  W.  374.  On  the  question  as  to  whether 
a  note  is  forged,  evidence  as  to  the  financial 
situations  of  the  parties  at  the  time  of  Its 
alleged  execution  is  admissible.  Gregory  v. 
Estate  of  Gregory,  129  111.  App.  96.  Letter 
containing  continuing  offer  to  purchase  stock 
held  admissible  in  action  on  contract  result- 
ing from  acceptance,  where  it  tended  to  sus- 
tain some,  though  not  .all,  of  the  material 
allegations  of  declaration.  Ellis  Adm'r  v. 
Durkee,  79  Vt.  341,  65  A.  94.  In  ejectment 
by  one  claiming  under  a  deceased  owner 
the  answer  alleged  that  at  the  time  of  giv- 
ing the  deed  deceased  was  much  impaired 
in  mind  and  body  and  weak  and  incapable  of 
properly  caring  for  his  property.  Held  the 
condition  of  the  grantor's  mind  at  the  date 
of  executing  the  deed  was  material.  Doherty 
V.  Courtney,  150  Cal.  606,  89  P.  434.  Issue 
being  whether  a  powder  magazine  which  ex- 
ploded on  March  5,  1904,  was  a  nuisance, 
proof  of  the  condition  of  the  magazine  on 
February  18,  1904,  was  not  too  remote.     Ker- 
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other  specific  rule  of  evidence  forbids.^^  Where  evidence  is  competent  for  one  pur- 
pose, the  fact  that  it  tends  to  show  a  cause  of  action  not  pleaded  does  not  render 
it  inadmissible.®^  Evidence  as  to  collateral  matters,  not  directly  in  issue,®®  and  not 
related  to  or  connected  with  the  transaction  or  matter  in  issue,®^  and  furnishing  no 
lef'al  inference  as  to  the  truth  or  falsity,  existence,  or  nonexistence,  of  facts  in  dis- 
pute,^** is  irrelvant  and  inadmissible.®^     To  prove  the  existence  or  nature  of  a  par- 


baug-h  V.  Caldwell  [C.  C.  A.]  151  F.  194. 
Physician,  suing-  for  value  of  services,  may 
show  his  high  standing  in  his  profession. 
Marshall  v.  Bahnsen,  1  Ga.  App.  485,  57  S. 
E.  1006.  Evidence  tending  to  establish  the 
issue  is  admissible  though  not  of  itself  suffi- 
cient. Nugent  V.  Watkins  [Ga.]  58  S.  B.  888. 
Evidence  of  condition  of  orchard  in  Decem- 
ber, in  connection  with  proof  that  trees  had 
not  leaved  out  in  the  summer,  is  material 
on  the  issue  of  its  condition  in  the  spring. 
Leathers  v.  Geitz  [Iowa]  112  N.  W.  191. 
Where  good  faith  of  party  to  a  deed  given 
as  security  was  in  issue,  proof  of  informa- 
tion on  which  he  acted  at  the  time  was  ad- 
missible though  he  acted  thereon  four  years 
later.  Ferguson  v.  Boyd  [Ind.]  81  N.  E.  71. 
"Where  pendency  of  divorce  action  was 
pleaded,  papers  in  that  action  were  admis- 
sible to  show  basis  of  contract  on  which 
suit  was  brought.  Kinkead  v.  Peet  [Iowa] 
111  N.  W.  48.  In  an  action  to  recover  on  a 
promissory  note,  a  copy  of  which  is  set  forth 
in  the  petition,  proof  of  loss  of  the  note  and 
of  its  execution  and  contents  may  be  re- 
ceived though  no  mention  of  the  loss  is  made 
in  the  petition.  Bare  v.  Ford,  74  Kan.  593,  87 
P.  731.  Proof  of  an  intention  or  preparation 
of  a  party  to  commit  an  assault  may  be 
shown.  Conklin  v.  Consolidated  R.  Co.  [Mass.] 
82  N.  E.  23.  On  issue  of  good  faith  of  trans- 
fer of  property  to  plaintiff  before  seizure 
under  attachment  as  property  of  defendant, 
the  fact  that  the  bill  of  sale  to  plaintiff 
had  been  recorded  on  the  day  of  its  date, 
at  a  certain  hour,  was  relevant.  Gehlart 
V.  Quinn,  35  Mont.  451,  90  P.  168.  In  action 
for  damage  to  goods  caused  by  bleaching 
liquid,  defendant  introduced  proof  that  he 
had  bleached  some  of  the  same  goods  with- 
out injuring  them.  Held  evidence  that  the 
same  fluid  was  used  for  all  the  goods  was 
relevant.  Davis  v.  Oakland  Chem.  Co.,  105 
N.  T.  S.  693.  Testimony  of  a  practical 
bleacher  that  he  had  used  the  same  fluid  on 
goods  without  injuring  them  was  also  rele- 
vant. Id.  Evidence  that  a  claimant  stated 
to  a  witness,  at  a  time  when  he  claimed  a 
decedent  was  indebted  to  him,  that  he  needed 
money  and  could  not  pay  his  note,  and  that 
he  did  not  try  to  collect  the  alleged  debt  of 
decedent,  had  a  tendency  to  prove  that  the 
alleged  debt  did  not  exist.  Page  v.  Hazleton 
[N.  H.]  66  A.  1049.  'In  action  for  injuries  to 
person  struck  by  street  car,  motorman  tes- 
tified that  he  was  running  the  car  at  three- 
fourths  the  maximum  rate.  Held  evidence 
of  a  qualified  witness  who  had  tested  the 
car  as  to  its  maximum  speed  was  admissible. 
San  Antonio  Trac.  Co.  v.  Haines  [Tex.  Civ. 
App.]  18  Tex.  Ct.  Rep.  606,  100  S.  W.  788. 
In  action  for  damages  to  shipment  of  cattle, 
held  not  error  to  allow  witness  to  state  that 
it  was  the  general  rule  of  railroads  to  trans- 
port cattle  as  quickly  as  possible.  St.  Louis, 
etc.,  R.  Co.  V.  Guntor  [Tex.  Civ.  App.]  17  Tex. 
Ct.  Rep.  571,  99  S.  W.  152.     Where  there  was 


a  question  whether  a  partnership  contract 
covered  a  certain  paint,  proof  of  a  custom 
covering  the  disputed  matter  was  proper. 
Morgan  v.  Barber  [Tex.  Civ.  App.]  17  Tex. 
Ct.  Rep.  914,  99  S.  W.  730.  Where  defendant 
testified  to  a  cash  payment  of  $2,400,  evidence 
that  she  had  shortly  before  been  compelled 
to  vacate  tlie  liouse  she  was  occupying  be- 
cause of  failure  to  pay  rent  was  admissible 
to  show  inability  to  make  alleged  pay- 
ment. Walker  v.  Dickey  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.  934,  98  S.  W.  658.  W^here 
a  judge  was  charged  with  having  conspired 
with  others  to  defeat  and  delay  collection 
of  taxes  and  with  belonging  to  a  party- 
having  that  end  in  view,  what  he  said  and 
did  prior  to  his  election  was  admissible 
to  sustain  a  charge  as  to  acts  after  his  elec- 
tion. Perry  v.  State  [Tex.  Civ.  App.]  17  Tex. 
Ct.  Rep.  180,  98  S.  W.  411.  Where  delivery 
and  validity  of  deed  from  husband  to  wife 
was  questioned,  a  statement  by  the  wife, 
prior  to  the  husband's  death,  that  he  had 
given  her  all  his  property,  was  held  compe- 
tent as  tending  to  show  knowledge  of  and 
acceptance  of  the  deed.  Davis  v.  Davis  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  286,  98  S.  W.  198. 
Proof  that  steam  escaped  from  an  engine 
and  obscured  the  engineer's  view  of  the  track 
on  an  occasion  other  than  that  in  question 
held  admissible  without  proof  of  similarity 
of  conditions,  the  evidence  not  being  of  an 
experiment.  Stone  v.  Union  Pac.  R.  Co. 
[Utah]   89  P.   715. 

86.  All  facts  having  rational  probative 
value  are  admissible  unless  some  specific 
rule  forbids.  Kirchner  v.  Smith,  61  W.  Va. 
434,    58    S.    E.    614. 

87.  Evidence  tending  to  show  that  plain- 
tiff exercised  ordinary  care,  cannot  be  ex- 
cluded because  it  likewise  tends  to  show 
that  master  did  not  furnish  him  with  a 
safe  place  within  which  to  work,  the  latter 
question  not  being  in  issue.  United  States 
Wind  Engine  &  Pump  Co.  v.  Butcher,126  111. 
App.  302. 

88.  If  an  issue  raised  by  the  pleadings 
is  wholly  immaterial,  evidence  in  regard 
thereto  should  be  excluded.  Allen  v.  Ruland, 
79  Conn.  405,  65  A.  138. 

89.  Proof  of  facts  not  shown  to  have  any 
connection  with  any  issue  in  the  cause  is 
properly  excluded.  Leathers  v.  Geitz  [Iowa] 
112  N.  W.  191.  Stock  certificate  held  inad- 
missible where  stock  was  in  no  way  con- 
cerned in  litigation.  Jackson  v.  Gallagher 
[Ga.]    57  S.  B.  750. 

DO.  All  evidence  should  be  excluded  which 
Is  incapable  of  affording  any  reasonable  pre- 
sumption or  inference  as  to  the  principal  fact 
or  matter  in  dispute.  On  issue  of  falsity  of 
repr(-sentH  tions  made  to  induce  acceptance  of 
trust  deed,  evidence  that  subsequently  the 
grantor  owned  a  valuable  residence  and 
corporate  stock  was  irrelevant.  Guthrie  v. 
O.  T.  Lyon  [Tex.  Civ.  App,]  17  Tex.  Ct. 
Rep.   321,   98   S.   W.    432.     Evidence   the   rele- 
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ticular  fact  or  transaction,  or  the  intention  of  parties  in  a  particular  instance,  evi- 
dence of  wholly  independent  transactions,"'  such  as  those  between  parties  other  than 


vancy  of  which  is  not  made  to  appear  is 
properly  excluded.  Brusseau  v.  Lower  Brick 
Co.,   133  Iowa,   245,  110   N.  W.   577. 

91.  Held  irrelevant:  Evidence  of  the 
amount  spent  for  labor  in  installing  an 
equipment  in  a  building-  is  inadmissible  to 
prove  an  element  of  the  loss  recoverable  on 
insurance  policy  without  proof  of  the  reason- 
ableness of  such  expenditures  for  labor. 
Schaeffer  Piano  Mfg.  Co.  v.  National  Fire 
Extinguisher  Co.  [C.  C.  A.]  148  F.  159.  Evi- 
dence in  action  for  injuries  to  child  at  rail- 
way crossing,  tending  to  show  abandon- 
ment of  the  road,  held  inadmissible.  Gulf, 
etc.,  R.  Co.  V.  Garrett  [Tex.  Civ.  App.]  99  S. 
W.  162.  Where  the  question  whether  rail- 
way company  had  been  instructed  as  to  kind 
of  shipment  to  make  was  in  issue,  held 
proper  to  exclude  testimony  of  shipping 
clerk  that  he  would  not  have  made  shipment 
on  credit,  where  it  did  not  appear  that  he  had 
authority  to  determine  the  kind  of  shipments. 
Smith  v.  Landa  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  130,  101  S.  W.  470.  In  action  for  pur- 
chase price  of  stock,  whether  stock  could 
have  a  fictitious  market  value  was  irrelevant 
where  there  was  no  evidence  that  the  stock 
in  question  had  a  fictitious  niarket  value. 
Commercial  &  Sav.  Bk.  v.  Pott,  150  Cal.  358, 
89  P.  43.  Where  witness  stated  he  did  not 
know  whether  a  railroad  coach  in  question 
contained  a  certain  sign,  it  was  proper  to  ex- 
clude his  answer  to  a  question  as  to  the 
contents  of  signs  ordinarily  placed  in  cars  as 
to  standing  on  platforms.  Atlantic  Coast 
Line  R.  Co.  v.  Crosby  [Fla.]  43  So.  318. 
Where  contract  was  for  jewelry  cases  that 
would  look  like  "Field's,"  evidence  as  to  the 
manner  in  which  they  worked  was  irrele- 
vant. Crankshaw  v.  Schweizer  Mfg.  Co.,  1 
Ga.  App.  363,  58  S.  E.  222.  In  action  on  a 
draft,  the  issue  being  whether  plaintiff  bank 
was  the  agent  of  the  drawee,  drawers  being 
defendants,  evidence  as  to  the  quality  of 
apples  for  wliicli  draft  was  given  was  inad- 
missible. Shacklett  v.  Henderson  County 
Sav.  Bk.  [Ky.]  100  S.  W.  241.  In  an  action 
to  recover  the  value  of  land  which  defendant 
wrongfully  refused  to  reconvey  in  accord- 
ance with  an  oral  promise  so  to  do,  proof  of 
friendly  relations  between  the  parties  was 
irrelevant.  Cromwell  v.  Norton.  193  Mass. 
291,  79  N.  B.  433.  Where  both  parties  testify 
to  an  express  contract  vv^hich  excludes  a  gen- 
eral custom,  evidence  of  such  custom  is  in- 
admissible. Stearns  v.  Grand  Trunk  R.  Co., 
148  Mich.  271,  14  Det.  Leg.  N.  108,  111  N.  W. 
769.  In  action  for  price  of  building  material, 
testimony  of  one  who  had  figured  the  work 
for  tlie  seller  as  to  wliat  he  figured  was  held 
irrelevant  on  issue  of  what  contract  called 
for.  Rikerd  Lumber  Co.  v.  Hoertz,  146  Mich, 
S86,  13  Det.  Leg.  N.  809,  109  N.  W.  664.  In 
action  for  common-law  negligence,  ordinance 
offered  by  plaintiff,  which  he  claimed  defend- 
ant had  violated,  held  properly  excluded,  no 
such  violation  being  alleged.  Fecliley  v. 
Springfield  Trac.  Co.,  119  Mo.  App.  358,  96 
S.  W.  421.  Where  evidence  all  tended  to 
show  that  elevators  which  burned  had  been 
fired  from  the  outside,  evidence  that  spon- 
taneous combustion  was  more  liable  to  occur 
In  elevators  than  other  buildings  was  ir- 
relevant.    Aetna  Ins.  Co.  v.  Missouri  Pac.  R. 


Co.,  123  Mo.  App.  513,  100  S.  W.  569.  Sum- 
mons in  other  action  introduced  to  contra- 
dict a  witness  held  inadmissible  where  there 
was  no  evidence  which  was  contradicted 
tliereby.  Gunn  v.  Mumford  [N.  J.  Err.  & 
App.]  65  A.  989.  In  an  action  to  recover  the 
V...IU-  of  a  horse  alleged  to  have  been  killed 
by  hard  driving,  whether  the  same  distance 
had  been  covered  by  another  with  a  single 
horse  was  irrelevant.  Welch  v.  Fransioli 
[Wash.]  90  P.  644.  Where  witness  testified 
that  he  had  conducted  a  bakery  on  certain 
premises  with  profit,  evidence  that  he  liad 
done  so  previous  to  the  time  when  premises 
were  mortgaged  was  irrelevant.  Stillman 
V.  Thompson  [Conn.]  67  A.  528.  Evidence  as 
to  rights  of  third  person  whom  the  judgment 
would  not  affect  immaterial.  Chapman  & 
Dewey  Land  Co.  v.  Bigelow,  77  Ark.  338,  92 
S.  W.  534.  Where  plaintiff  did  not  call  upon 
defendant  for  an  account  but  claimed  dam- 
ages for  violation  of  particular  contract  de- 
clared on,  on  specific  ground  set  up  in  peti- 
tion, held  that  admission  of  evidence  having 
in  view  settlement  of  accounts  between 
the  parties  was  erroneous.  Mayville  Ca- 
nal Co.  v.  Lake  Arthur  Rice  Mill.  Co. 
[La.]  44  So.  260..  In  action  for  services  in 
establishing  alkali  plant,  where  witness 
was  permitted  to  state  fully  all  the  facts 
and  to  give  liis  opinion  as  to  insufficiency 
and  obsolete  character  of  plant  as  con- 
structed, held  proper  to  refuse  to  allow 
liini  to  testify  as  to  reasons  for  failure 
of  negotiations  for  consolidation  of  works 
with  those  witli  which  witness  was  identified. 
Mathieson  Alkali  Works  v.  Mathieson  [C.  C. 
A.]  150  F.  241.  On  an  issue  as  to  whether 
a  corporation  has  complied  with  an  unambig- 
uous written  contract,  a  party  is  not  entitled 
to  go  into  the  material  affairs  of  the  corpo- 
ration and  demand  its  records  and  papers. 
Doddridge  County  Oil  &  Gas  Co.  v.  Smith, 
154  F.  970.  Where  issue  was  whether  horse 
was  vicious,  photographs  of  the  horse  on 
two  occasions  showing  him  at  rest  were  ir- 
relevant. Morgan  v.  Hendricks  [Vt.]  67  A. 
70a.  In  action  against  a  physician  for  mal- 
practice in  treating  a  broken  log,  testimony 
of  plaintiff's  brother  that  he  had  furnished 
plaintiff  with  money  to  go  to  another  city 
for  treatment  was  immaterial.  Sheldon  v. 
Wright  [Vt.]   67  A.  807. 

92.  Where  defense  in  action  for  price  of 
engine  was  breach  of  warranty,  evidence 
that  other  engines  built  by  plaintiff  were 
unsatisfactory  was  irrelevant.  Hammer- 
schlag  Mfg.  Co.  V.  Struthers-Wells  Co.  [C. 
C.  A.]  154  P.  326.  Where  issue  was  whether 
lumber  sold  came  up  to  warranty,  testimony 
of  the  seller  that  he  had  sold  lumber  of  the 
same  kind  to  other  customers  and  never  had 
any  trouble  witli  them  was  irrelevant. 
Hutchinson  Lumber  Co.  v.  Dickerson,  127  Ga. 
328,  56  S.  E.  491.  In  action  for  causing  deatli 
by  explosion  of  dynamite  in  breaking  up  iron 
machinery,  defense  was  that  work  was  done 
by  an  independent  contractor.  Evidence 
that  this  person  worked  for  others  the  same 
way  as  for  defendant  was  inadmissible.  Fa- 
lender  V.  Blackwell,  39  Ind  App.  121,  79  N.  E. 
393.  In  action  for  damage  to  furniture  being 
carted  over  a  street  alleged  to  be  in  a  de- 
fective condition,  testimony  of  a  witness  that 
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those  connected  with  the  transaction  in  issue/^  is  inadmissible  unless  a  close  simi- 
larity ^^  or  some  connection  ^^  be  shown,  or  unless  such  proof  is  introduced  for  the 


she  had  observed  other  teams  and  loads  at 
the  place  in  question,  and  what  the  effect 
was  in  such  other  cases,  was  properly  ex- 
cluded. Yore  V.  Newton  [Mass.]  80  N.  E. 
472.  In  action  for  negligent  failure  to  fur- 
nish cars  for  carriage  of  goods,  a  requisition 
for  cars  on  a  different  occasion  was  inadmis- 
sible. Di  Giorgio  Importing  &  Steamship  Co. 
V.  Pennsylvania  R.  Co.,  104  Md.  693.  65  A. 
425.  In  action  for  damages  for  illegal  sale 
of  liquor  to  a  certain  person,  proof  of  an 
illegal  sale  to  another  on  the  same  day  was 
inadmissible.  Hilliker  v.  Farr  [Mich.]  14 
Det.  Leg.  N.  497,  112  N.  W.  1116.  In  action 
to  reform  policy  of  insurance  on  ground  of 
mistake,  evidence  that  the  agent  who  made 
it  had  made  a  similar  mistake  in  another 
policy  was  irrelevant.  Arnold  v.  Farmers' 
Fire  Ins.  Ass'n,  116  App.  Div.  60,  101  N.  T.  S. 
132.  In  action  for  medical  services  ren- 
dered at  request  of  defendant's  station  agent, 
the  issue  being  the  authority  of  the  agent, 
evidence  that  in  other  cases  since  the  time  in 
question  defendant  had  paid  plaintiff  for 
services  requested  by  station  agents  was  ir- 
relevant. Hall  V.  New  York,  etc.,  R.  Co.,  27 
R.  I.  525.  65  A.  278.  In  action  for  damages 
to  land  flooded  by  a  railroad  embankment, 
evidence  of  the  overflow  of  other  lands  not 
shown  to  be  similar  and  similarly  situated 
was  inadmissible.  Gulf,  etc.,  R.  Co.  v.  Cald- 
weU  [Tex.  Civ.  App  ]  18  Tex  Ct.  Rep.  539,  102 
S.  W.  461.  In  action  for  slander  for  charg- 
ing plaintiff  with  having  whipped  her  mother, 
evidence  of  specific  instances  of  verbal  quar- 
rels between  plaintiff  and  her  mother  was 
held  inadmissible  to  prove  the  truth  of  the 
charge  of  whipping.  Earley  v.  Winn.  129 
Wis.  291,  109  N.  W.  633.  In  trial  of  charges 
against  police  officer  for  failure  to  close  a 
disorderly  house,  the  defense  was  that  the 
police  commissioner's  secretary  had  ordered 
him  not  to  proceed.  Held  evidence  that  he 
had  taken  and  obeyed  orders  from  the  secre- 
tary in  other  similar  cases  was  admissible. 
People  v.  Bingham,  121  App.  Div.  593,  106 
N.  Y.  S.  330.  In  condemnation,  evidence  of 
existence  of  coal  on  neighboring  land  was 
inadmissible  to  show  existence  of  coal  in 
land  in  question.  Eldorado,  etc.,  R.  Co.  v. 
Sims,   228   111.   9,   81   N.   E.   782. 

93.  In  action  for  services  rendered  to  a 
decedent  during  his  last  illness  evidence  of 
what  the  administrator  paid  others  for  sim- 
ilar services  was  irrelevant.  Gillespie  v. 
Campbell  [Ala.]  43  So.  28.  On  issue  of  value 
of  services  of  man  and  teams,  evidence  of 
what  the  witness'  father  paid  for  teams  was 
Irrelevant.  Maurice  v.  Hunt,  80  Ark.  476, 
97  S.  W.  664.  In  action  by  physician  for 
services,  what  he  charged  another  Is  irrele- 
vant. Marshall  v.  Bahnsen,  1  Ga.  App.  485. 
57  S.  E.  1006.  In  action  to  recover  money 
paid  to  an  attorney,  evidence  that  the  at- 
torney had  failed  to  pay  over  money  col- 
lected for  others  was  irrelevant.  Paul  Jones 
&  Co.  V.  Gilbert,  117  App.  Div.  775,  102  N.  Y. 
S.  983.  In  proceeding  to  review  action  of 
police  commissioner  in  dismissing  a  police- 
man for  threatening  another  over  the  tele- 
phone, evidence  that  thore  had  been  an  a' 
tercatlon  between  policemen,  one  of  whom 
was  the  relator  (who  was  dismissed)  on  the 


previous  day,  was  irrelevant.  People  v.  Mc- 
Adoo,  117  App.  Div.  438,  102  N.  Y.  S.  656.  In 
action  for  legal  services,  evidence  of  what 
was  paid  to  another  attorney  in  the  same 
case  is  inadmissible.  Heblich  v.  Slater,  217 
Pa.  404,  66  A.  655.  In  action  against  two 
companies  for  injuries  received  by  a  passen- 
ger on  the  car  of  one  which  collided  with 
the  train  of  the  other,  evidence  that  the 
former  company  had  settled  with  same 
passengers  for  injuries  received  was  inad- 
missible. St.  Louis,  etc.,  R.  Co.  v.  Knowles 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  83,  99  S.  W. 
867.  In  an  action  on  a  lost  note,  execution 
of  which  was  denied,  held  error  to  allow 
third  person  to  whom  note  was  delivered  to 
state  that  he  was  given  some  money  at  the 
same  time.  Martin  v.  Jesse  French  Piano 
&  Organ  Co.  [Ala.]  44  So.  112.  Where  con- 
tract of  construction  of  waterwoi  ;<=  system 
spoke  for  itself,  other  contracts  with  other 
persons,  and  reports  thereunder,  prior  to  the 
execution  of  the  contract  in  question,  were 
inadmissible  to  explain  contract  in  issue. 
Langford  v.  Manchester  [Mass.]   81  N.  E.  884. 

94.  Where  delay  In  shipping  cattle  was 
basis  of  action,  witness  was  properly  allowed 
to  state  in  what  time  prior  shipments  over 
same  route  had  been  made.  St.  Louis,  etc., 
R.  Co.  V.  Gunter  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  571,  99  S.  W.  152.  In  action  for  loss 
of  goods  claimed  to  have  been  in  a  certain 
box,  evidence  that  goods  of  the  same 
amount  and  description  had  been  packed 
by  witnesses  in  a  similar  box  was  relevant, 
viussellam  v.  Cincinnati,  etc.,  R.  Co.  [Ky. ] 
104  S.  W.  337.  In  action  for  damages  for 
destruction  of  crop  of  potatoes  by  a  flood, 
evidence  of  the  yield  on  other  lands  sim- 
ilarly situated,  and  having  similar  soil, 
and  proof  of  yields  in  former  years  on  the 
land  flooded,  was  relevant.  Dennis  v. 
Crocker-Huffnian  Land  &  Water  Co.  [Cal.] 
App.]  91  P.  425.  In  action  for  damages  for 
breach  of  pasturage  contract  by  failure  to 
supply  water,  evidence  as  to  condition  of 
another  pasture  was  held  admissible  in  con- 
nection with  evidence  as  to  the  condition  of 
the  two  lots  of  cattle  pastured  in  the  two 
pastures.  Tuttle  v.  Robert  Moody  [Tex.]  17 
Tex.  Ct.  Rep.  161,  97  S.  W.  1037.  Action  for 
negligently  Issuing  a  torn  transfer  ticket  to 
plaintiff,  on  presentation  of  which  plaintiff 
was  ejected  from  a  car.  It  appeared  that 
plaintiff  bought  two  tickets  at  the  same  time, 
one  being  given  to  his  companion.  There 
was  proof  of  the  manner  in  which  the  tickets 
were  cut  and  tlieir  appearance.  Held  the 
other  transfer  was  admissible  to  show  how 
the  torn  one  would  look  when  issued  and  to 
explain  how  it  became  torn.  Montgomery- 
Trac.  Co.  v.  Fitzpatrick  [Ala.]  43  So.  136.  In 
action  to  recover  for  grading,  held  proper 
to  show  by  witnesses  familiar  with  the  work 
what  "surfacing"  meant  and  whether  it  was 
necessary  in  the  grading  done,  and  what  was 
•ustomary  in  such  cases,  and  what  the  cus- 
omary  charges  were.  Henderson-Boyd  Lum- 
ber Co.  V.  Cook   [Ala.]   42  So.  838. 

95.  Issue    being    validity    of    assignments 
md  genuineness  of  signatures  thereon,  proof 

hat    names    of    witnesses    and    of    children 
were  forged  as  well  as  that  of  insured,  was 
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purpose  of  showing  a  course  of  business  ^®  or  a  fraudulent  intent.^^  If  evidence, 
though  relevant,  is  so  remote  as  to  have  little  or  no  evidenciary  value,  it  may  be  ex- 
cluded ;  ®®  the  admission  or  exclusion  of  evidence  of  this  character  is  largely  dis- 
cretionary with  the  trial  court.'*^ 

On  the  issue  of  negligence,  alleged  as  the  cause  of  injury,  evidence  of  other  sim- 
ilar accidents  or  occurrences  is  inadmissible  ^  except  to  show  notice.^    To  prove  the 


competent,  all  being  a  part  of  the  same 
transaction.  Illcti  v.  Mutual  Benefit  Life  Ins. 
Co..   104  N.   T.   S.  297. 

96.  On  issue  whether  money  was  loaned  to 
a  corporation  or  to  its  president,  to  whose 
order  cliecks  for  the  money  had  been  made 
payable,  evidence  of  a  similar  prior  transac- 
tion in  which  the  corporation  had  ratified  the 
deal  and  repaid  the  money  without  protest 
was  admissible.  Martin  &  Co.  v.  Log-an,  30 
Ky.  L.  R.  799,  99  S.  W.  648.  In  action  on 
partnership  note,  signed  by  one  partner,  a 
contract  relating  to  the  partnership  business 
signed  by  the  partner  who  signed  the  note, 
and  in  the  same  way,  was  admissible,  in  con- 
nection with  evidence  tending  to  show  that 
this    partner    sometimes    signed    contracts    of 

he  firm  in  his  own  name.  Churchill  v.  Mace, 
148  Mich.  456,  14  Det.  Leg.  N.  213,  111  N.  W. 
1034. 

97.  On  issue  whether  claim  by  constable 
was  fraudulent,  claims  presented  in  other 
cases  similar  in  character  were  held  admis- 
sible to  show  systematic  scheme  to  defraud 
county.  McGuire  v.  Iowa  County,  133  Iowa, 
636,  111  N.  W.  34.  Where  fraud  in  selling 
stock  at  par  and  representing  that  that  was 
its  value  was  alleged,  it  was  proper  to  show 
that  at  the  same  time  defendant  was  offering 
Stock  at  55  cents  on  the  dollar.  Gilluly  v. 
Hosford  [TS'ash.]  SS  P.  1027.  Action  to  re- 
cover money  alleged  to  have  been  obtained 
by  means  of  confidence  game,  conspiracy 
between  defendants  being  alleged.  Held 
evidence  regarding  other  transactions  of  the 
same  character  wherein  defendants  acted  in 
c  ncert  was  admis.sible.  Ste-.vart  v.  Wright 
[C.  C.  A.]  147  F.  321.  Where  fraud  is  al- 
leged considerable  latitude  is  permissible 
in  the  introduction  of  testimony,  even  when 
it  is  only  remotely  connected  with  the  trans- 
action in  question.  Fraud  cannot  always  be 
proved  by  direct  evidence.  Dantzler  v.  Cox, 
75  S.  C.  334,  55  S.  E.  774.  Acts  of  a  party 
similar  to  the  one  under  investigation  may 
be  offered  for  the  purpose  of  showing  the 
knowledge,  intent,  or  design  of  such  party 
which  are  elements  of  his  fraudulent  conduct 
toward  the  otlier  party.  Crosby  v.  Wells 
[K.  J.  Err.  &  App.]  67  A.  295.  Offers  to 
otlier  persons  of  oil  shares,  and  what  plain- 
tiff said  about  such  shares,  held  relevant 
where  defendant  set  up  fraud  by  plaintiff 
in  sale  of  shares  to  him  (defendant).  Id 
In  action  for  fraudulent  representations  in 
procuring  an  application  and  note  for  pre- 
mium of  life  insurance  policy,  proof  of  similar 
representations  made  to  others  for  tlie  same 
purpose  was  admissible  on  the  issue  of  in- 
tent. Hartford  Life  Ins.  Co.  v.  Hope  [Ind. 
App.]  81  N.  E.  595.  In  action  for  breach  of 
warranty  of  variety  of  seed  wheat  sold, 
where  there  was  evidence  that  defendant 
had  no  wheat  of  the  variety  whicli  it  was 
claimed,  and  which  he  denied  he  had  war- 
ranted that  sold  to  be,  evidence  that  he  had 
sold  wheat  to  others  and  had  made  the  same 


warranty   to    them    was    admissible.      Moody 
v.  Peirano    [Cal.  App.]    88  P.   380. 

98.  On  issue  of  whether  will  was  executed 
under  undue  influence,  evidence  regarding 
acts  of  defendant  several  years  before  was 
held  too  remote  and  irrelevant  to  establish 
undue  influence  by  him  at  the  time  the  will 
was  made  by  testatrix.  Vannest  v.  Murphy 
[Iowa]  112  N.  W.  236.  In  action  for  libel  for 
publishing  statement  that  a  woman  had  a 
record  known  to  the  police  at  the  time  of  her 
marriage,  testimony  by  persons  who  were 
policemen  two  or  three  years  before  her 
marriage  was  admissible;  testimony  of  per- 
sons who  were  policemen  after  that  time 
but  before  publication  of  the  alleged  libel 
was  inadmissible.  Harriman  v.  New  Nonpa- 
reil Co.,  132  Iowa,  616,  110  N.  W.  33.  Value 
of  corporate  property  being  in  issue,  a  speech 
of  the  president  calling  attention  to  profits 
and  proof  of  such  profits  several  years  after 
the  time  in  question  was  inadmissible.  Peo- 
ple V.  Barker,  121  App.  Div.  661,  106  N.  Y.  S. 
33  6.  Mortgage  given  five  years  prior  to  deed 
in  question  held  irrelevant  on  issue  whether 
description  in  deed  included  a  particular 
tract.  Goyette  V.  Keenan  [Mass.]  82  N.  E. 
427.  In  action  for  injuries  caused  by  horse 
becoming  frightened  by  an  automobile,  evi- 
dence of  condition  of  highway  300  feet  from 
place  where  accident  occurred  held  too  re- 
mote. Strand  v.  Grinnell  Automobile  Garage 
Co.    [Iowa]    113  N.  W.  488. 

99.  If  evidence  is  relevant,  the  fact  that 
it  is  remote  does  not  make  its  admission 
error.  Page  v.  Hazleton  [N.  H.]  66  A.  1049. 
The  introduction  of  irrelevant  [remotely  rel- 
evant?] testimony  must  be  left  largely  to 
the  discretion  of  the  trial  court.  Dantzler 
V.  Cox,  75  S.  C.  334,  55  S.  E.  774.  Code  Civ. 
T^rrjc.  Cii\.  §§  ISGS.  1S70,  1958,  1960.  provide 
that  evidence  must  be  relevant  to  the  ques- 
tion in  dispute,  and  that  evidence  of  any 
facts  may  be  given  from  which  a  fact  in  is- 
sue is  logically  inferrable.  Held  that  the 
admission  of  collateral  facts  to  prove  a  fact 
in  issue  is  largely  discretionary  and  will  not 
be  reversed  if  the  admitted  evidence  has  any 
tendency  to  prove  a  disputed  fact.  Moody  v. 
Peirano    [Cal.   App.]    88   P.   380. 

1.  On  the  issue  of  contributory  negligence, 
evidence  on  the  question  as  to  whether  or 
not  plaintiff  at  other  times  suffered  a  similar 
injurv  is  inadmissible.  Chicago  &  A.  R.  Co. 
V  Johnson,  128  111.  App.  20.  In  personal 
Injury  cases  upon  an  issue  as  to  the  cause  of 
plaintiff's  injuries,  testimony  as  to  the  cause 
f  a  similar  injury  to  another  person  is  in- 
admissible. City  of  Chicago  v.  Saldman,  129 
111.  App.  282.  In  cases  of  negligence  the 
evidence  must  be  confined  to  the  time,  place, 
and  circumstances  of  the  injury  in  question, 
and  the  fact  that  the  same  person  has  been 
guilty  of  negligence  on  certain  other  speci- 
fied occasions  can  have  no  legitimate  bear- 
ing upon  the  question  of  his  carelessness  or 
competency     at    the     lime     in     controversy. 
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existence  of  a  certain  condition  or  state  of  facts  at  a  certain  time,  evidence  of  the 
condition  or  situation  before  or  after  the  time  in  question  is  admissible,^  if  not  too 
remote,*  and  when  it  appears  that  no  substantial  change  has  taken  place.^  Proof  of 
conditions  at  places  other  than  that  in  question  is  inadmissible,  unless  a  close  simi- 
larity or  some  other  connection  is  shown.^  Proof  of  what  is  usually  or  customarily 
done  under  the  same  circumstances  is  held  admissible  on  the  issue  of  negligence,'^ 


Damren  v.  Trask  [Me.]  65  A.  513.  In  action 
for  injuries  received  by  workman  in  a  cinder 
pit,  evidence  that  a  similar  accident  occurred 
in  the  pit  a  month  later,  and  that  another  pit 
not  shown  to  be  similar,  had  a  certain  bar- 
rier was  held  inadmissible.  Atchison,  etc., 
R.  Co.  V.  Dickens  [Ind.  T.]  103  S.  W.  750.  In 
action  for  injuries  caused  by  electric  shock 
while  using  a  telephone,  testimony  that 
witness  had  received  a  shock  while  using  an- 
other telephone  in  the  same  city  at  another 
time  was  inadmissible.  Brucker  v.  Gaines- 
boro  Tel.  Co.,  30  Ky.  L.  R.  1162,  100  S.  W.  240. 
Where  question  is  whether  a  person  has  been 
negligent  in  doing  or  failing  to  do  a  particu- 
lar act,  evidence  is  not  admissible  to  show 
that  he  has  been  guilty  of  a  similar  act 
of  negligence  or  even  habitually  negligent  on 
similar  occasions.  Gulf,  etc.,  R.  Co.  v.  Gar- 
rett [Tex.  Civ.  App.]  99  S.  "W.  162.  In  action 
for  personal  Injuries,  evidence  of  a  prior 
statement  of  a  witness  that  he  nearly  lost 
botli  hands  in  the  morning  was  held  inad- 
missible in  the  absence  of  proof  showing  a 
."Similarity  of  circumstances  \vith  the  accident 
in  suit.  Loughlin  v.  Brassll  [N.  Y.]  79  N.  E. 
854.  In  action  against  telephone  company 
for  failure  to  deliver  a  call,  evidence  of  other 
acts  of  negligence  was  irrelevant.  Sabine 
VaUey  Tel.  Co.  v.  Oliver  [Tex.  Civ.  App.]  18 
Tex.  Ct.  Rep.  579,  102  S.  W.  925. 

2.  Evidence  of  previous  similar  injury  to 
another  held  admissible  to  show  whether 
shaft  was  dangerous.  McGinnis  v.  R.  M. 
Rigby  Printing  Co.,  122  Mo.  App.  227,  99  S. 
"W.  4.  Evidence  that  others  of  about  plain- 
tiff's age  had  been  injured  by  machine  which 
injured  plaintiff  held  admissible  to  show 
notice.  Leathers  v.  Blackwell  Durham  To- 
bacco Co.,  144  N.  C.  330,  57  S.  E.  11.  Evidence 
that  several  other  people  had  fallen  at  a  coal 
hole  in  the  walk  held  admissible  as  tending 
to  show  the  place  dangerous  and  to  raise  a 
presumption  of  knowledge  of  its  character. 
City  of  Chicago  v.  Jarvis,  226  111.  614,  80  N.  E. 
1079.  In  an  action  for  damages  based  on 
statute  making  the  owner  of  an  animal  lia- 
ble for  all  damages  caused  by  the  animal 
when  suffered  to  remain  at  large  by  the 
owner,  evidence  that  the  bull  which  caused 
the  damage  had  escaped  through  a  fence 
three  times  before  was  admissible  as  tending 
to  show  that  the  owner  suffered  him  to  be 
at  large.  Hadtke  v.  Grzyll,  130  Wis.  275,  110 
N.  W.  225.  In  action  for  injuries  caused  by 
the  kick  of  an  alleged  vicious  horse,  proof 
of  previous  acts  of  viciousness  was  compe- 
tent to  show  notice  to  the  owner  of  the 
habit  of  the  animal.  Morgan  v.  Hendricks 
[Vt.]  67  A.  702.  In  action  for  injuries  to  a 
person's  hand  caught  between  two  cars  pass- 
ing on  parallel  tracks,  evidence  that  simi- 
lar cars  had  been  seen  and  felt  to  scrape  in 
passing  at  the  place  in  question  was  ad- 
missible. Staples  v.  Rhode  Island  Suburban 
R.  Co.   [R  I.]   67  A.  431. 

3.  In  action  for  injuries  from  falling  over 


coal  hole,  proof  of  its  condition  an  hour  and 
a  half  later  was  admissible,  since  there 
was  no  evidence  of  a  change  in  its  character. 
City  of  Chicago  v.  Jarvis,  226  111.  614,  80  N. 
E.  1079.  Testimony  of  doctor  as  to  condition 
of  plaintiff  several  months  after  accident  is 
admissible  where  other  testimony  shows  that 
such  condition  existed  since  the  accident  but 
i^t  prior  thereto.  Hanchett  v.  Haas.  125  111. 
App.  111.  Amount  of  work  done  by  housewife 
before  and  after  she  was  injured  held  ad- 
missible to  show  extent  of  injury  and  its 
effect.  Patton  v.  Sanborn,  133  Iowa,  650, 
110  N.  W.  1032.  Evidence  of  defective  con- 
dition of  engine  before  and  after  an  accident 
admissible  on  the  issue  of  its  defective  con- 
dition at  the  time,  and  also  (as  to  prior  con- 
ilition)  to  show  notice  b^■  tiie  company. 
Union  Pac.  R.  Co.  v.  Edmondson  [Neb.]  110 
N.  W.  650.  It  is  error  to  exclude  testimony 
as  to  the  condition  of  a  room  immediately 
prior  to  and  after  the  accident.  Pana  Coal 
Co.  V.  Becker,  130  111.  App.  40. 

4.  Condition  of  planks  taken  out  of  a 
w^alk  soon  after  an  accident  caused  by  defect 
in  walk  may  be  shown  on  issue  of  condition 
of  walk  at  time  of  injury.  Patton  v.  Sanborn, 
133   Iowa,    650,   110   N.   W.   1032. 

5.  In  action  for  injuries  caused  by  alleged 
defective  machinery,  evidence  of  an  expert 
that  the  machinery  worked  well  at  a  particu- 
,ar  tinic  ^vas  admissible  whore  tliere  was  also 
evidence  that  the  condition  of  the  machinery 
at  that  time  was  the  same  as  at  the  time  of 
the  accident.  Odegard  v.  North  Wisconsin 
Lumber  Co.,  130  Wis.  659.  110  N.  W.  809. 
\\'h(re  it  is  charged  that  deceased  \vas  killed 
by  coming  into  contact  with  primary  wire, 
evidence  that  another  person  received  a 
shock  by  coming  Into  contact  with  secondary 
wirrs  after  primary  current  liad  been  cut  off 
is  Inadmissible.  Goddard  v.  Enzler,  123  111. 
App.  108.  See  222  111.  462,  78  N.  E.  805.  In 
action  for  injuries  caused  by  alleged  defec- 
tive machine,  where  there  was  evidence  of 
material  changes  in  the  machine  since  the 
accident,  it  vas  liehl  error  to  admit  e\i-ience 
that  the  machine  worked  well  at  the  time  of 
trial.  Odegard  v.  North,  Wisconsin  Lumber 
Co.,  130  Wis.  659,  110  N.  W.  809. 

6.  In  action  for  injuries  caused  by  defect 
in  sidewalk,  plaintiff  may  show  poor  condi- 
tion of  walk  in  the  close  vicinity  and  Is 
not  confined  to  the  particular  board  which 
caused  the  injury.  Thompson  v.  Poplar  Bluff 
[I\T().  App.l  101  S  ■^'.  7(11).  Where  injuries  in 
suit  were  caused  by  fall  of  part  of  roof  of 
round  house,  evidence  that  other  parts  of  the 
roof  similarly  situated  were  out  of  repair 
was  admissible.  Lamb  v.  Philaldelphia  &  R. 
R.   Co.,   217   Pa.   564,   66   A.   762. 

7.  Evidence  as  to  usual  and  ordinary  mode 
of  fastening  pile  drivers  held  admissible  on 
issue  of  negligence  In  fastening  a  pile  driver 
whereby  an  injury  was  caus-'cd.  Wilder  v. 
Great  Western  Cereal  Co.  [Iowa]  109  N.  W. 
789.    Proof  of  a  general  custom  of  street  cars 
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but  not  to  excuse  negligence.*  Proof  of  repairs  or  other  precautions  to  prevent  in- 
jury subsequent  to  the  occurrence  in  question  is  excluded  on  the  issue  of  negligence,' 
but  may  be  competent  to  show  the  practicability  of  maintaining  the  place  in  ques- 
tion in  a  condition  of  safety.^" 

On  the  issue  of  the  market  value  of  land  or  other  property,  evidence  of  sales 
in  the  usual  course  of  business  of  other  similarly  situated  property  in  the  vicinity  is 
admissible ;  "  proof  of  mere  offers,^^  or  of  a  price  asked  by  an  owner,^^  or  of  a  price 
received  at  a  forced  or  tax  sale,"  is  inadmissible.  The  price  actually  paid  ^^  or 
agreed  to  be  paid  "  is  some  evidence  of  the  value  of  property  at  the  "time,  but  is 
not  evidence  of  market  value  at  another  place  or  time.^^  In  condemnation  proceed- 
ings, what  the  petitioner  paid  for  other  property  may  not  be  shown.^* 


stopping  to  allow  steam  trains  to  pass  held 
proper  in  collision  case.  Northern  Texas 
Trac.  Co.  v.  Caldwell  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  88,  99  S.  TV.  869.  Customary  speed  of 
car  may  be  shown  as  tending  to  show 
speed  at  a  particular  time.  Lord  v.  Manches- 
ter St.  R.  Co.    [N.  H.]   67  A.   639. 

8.  Previous  course  of  defendant  w^ith  ref- 
erence to  inspection  and  repair  of  belt  lac- 
ing held  irrelevant  on  issue  of  due  care 
where  a  particular  belt  broke.  Gilmore  v. 
American  Tube  &  Stamping  Co.,  79  Conn.  498, 
66  A.  4. 

9.  Proof  of  repairs  after  an  accident  is 
inadmissible.  Matteson  v.  New  York,  etc., 
R.  Co.  [Pa.]  67  A.  847.  Where  negligence  al- 
leged •was  maintenance  of  platform  too 
small  to  accommodate  passengers  and  traffic 
proof  that  after  accident,  wherein  a  passen- 
ger was  crowded  off,  the  platform  was  en- 
larged was  held  proper  to  show  practicability 
of  maintaining  larger  one,  but  not  to  show 
negligence.  Beverley  v.  Boston  El.  R.  Co. 
[Mass.]   80  N.  E.   507. 

10.  Beverley  v.  Boston  El.  R.  Co.  [Mass.] 
SO  X.  E.  507. 

11.  Value  or  market  price  of  an  article 
may  be  proved  by  direct  or  circumstantial 
evidence  or  both.  Atlantic  Coast  Line  R.  Co. 
V.  Harris.  1  Ga.  App.  667,  57  S.  E.  1030.  Sales  of 
land  similarly  situated  and  prices  paid  may 
be  shown.  Eldorado,  etc.,  R.  Co.  v.  Everett. 
225  111.  529,  80  N.  E.  281.  Market  value  of 
propertj'  maj^  be  shown  by  public  sales  of 
the  same  in  the  ordinary'  course  of  business. 
Rau  V.  Seidenberg,  53  Misc.  386,  104  N.  Y.  S. 
798.  Evidence  of  the  price  at  which  land 
is  actually  sold  is  relevant  upon  the  ques- 
tion of  market  value  at  the  time.  Wolff  v. 
Meyer  [N.  J.  Law]  66  A.  959.  While  the  value 
or  selling  price  of  similar  property  may  be 
taken  into  consideration  in  determining  the 
value  of  the  piece  of  property  in  litigation, 
it  is  well  settled  that  the  character  and  loca- 
tion of  such  property  should  be  similar  and 
the  sales  reasonably  near  in  point  of  time  to 
the  time  when  the  value  of  the  property  in 
litigation  is  in  question.  Hewitt  v.  Price,  204 
Mo.  31,  102  S.  W.  647.  In  action  for  deprecia- 
tion in  value  of  property  caused  by  railroad 
and  appurtenances  operated  near  it.  where 
a  witness  testified  that  he  had  bought  prop- 
erty in  the  vicinity  in  the  year  the  road  was 
built  at  a  certain  figure,  evidence  of  a 
value  placed  on  the  property  in  a  deal  three 
years  before,  conditions  not  being  shown 
the  same,  was  too  remote.  Dallas,  etc.,  R. 
Co.  V.  Langston  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.   316,   98  S.  W.  425. 


12,  Offers  cannot  be  proved  either  by  the 
offerer  or  offerree.  Chicago,  etc.,  R.  Co.  v. 
Alexander  [Wash.]  91  P.  626.  Offers  for 
similar  lands  In  vicinity  held  inadmissible  as 
hearsay  In  condemnation  proceedings.  Yel- 
lowstone Park  R.  Co.  v.  Bridger  Coal  Co., 
34  Mont.  545.  87  P.  963.  Specific  offers  to 
purchase  property  are  inadmissible  on  issue 
of  value,  in  action  for  breach  of  contract 
of  sale  bt  house.  Horner  v.  Beasley  [Md.] 
65  A.  820.  Evidence  of  isolated  sales  or 
offers  is  not  competent  on  the  value  of  per- 
sonalty. Hammond  v.  Decker  [Tex.  Civ. 
App.]  18  Tex.  Ct.  Rep.  556,  102  S.  W.  453 
On  issue  of  damages  to  lot  by  change  of 
grade  of  alley,  testimony  of  witness  that  he 
would  not  buy  lot  after  the  change,  though 
he  had  thought  of  buying  it,  was  improper. 
McMillen  v.  Columbia,  122  Mo.  App  34  97 
S.  W.  953. 

13,  What  plaintiff  would  or  would  not 
take  for  his  property  is  no  criterion  of  mar- 
ket value.  Town  of  Vernon  v.  Edgeworth 
[Ala.]  42  So.  749.  In  condemnation  pro- 
ceeding, owner  of  land  in  vicinity  cannot 
testify  as  to  what  he  holds  his  land  at. 
Chicago,  etc.,  R.  Co.  v.  Alexander  [Wash  1 
91  P.  626. 

14,  Actual  market  value  cannot  be  shown 
by  what  property  would  bring  and  usually 
brought  at  tax  sales.  Stark  v.  Cummings 
127  Ga.  107,  56  S.  E.  130. 

15k  Price  paid  for  property  at  actual  bona 
fide  sale  is  presumptive  evidence  of  value. 
Rathbone  v.  Ayer,  105  N.  Y.  S.  1041.  In  ac- 
tion against  county  on  contract  to  purchase 
a  turnpike,  evidence  of  the  original  cost  of 
construction  of  the  road,  and  what  the  con- 
struction would  cost  when  the  county  took 
it  was  admissible  on  the  issue  of  the  value 
of  the  road  when  taken.  Nelson  County  v. 
Bardstown  &  L.  Turnpike  Road  Co  30  Ky' 
L.    R.   1254,   100   S.  W.   1181. 

16.  Contract  price  is  some  evidence  of 
value  where  action  for  goods  is  on  the  com- 
mon counts  for  value.  Lehigh  v.  Standard 
Tie  Co.  [Mich.]  14  Det.  Leg.  N.  283,  112  N  W 
481. 

17.  In  action  for  injuries  to  cattle  shown 
to  have  market  value  at  destination,  evi- 
dence of  what  plaintiff  paid  was  immaterial. 
Missouri,  etc.,  R.  Co.  v.  Garrett  [Tex.  Civ" 
App.]    96   S.   W.   53. 

18.  What  railroad  paid  for  right  of  way 
over  land  a  half  mile  distant  is  irrelevant. 
Eldorado,  etc.,  R.  Co.  v.  Everett,  2.25  111.  529, 
80  N.  E.  281.  Error  to  allow  defendant  to 
show  what  petitioner  and  other  roads  paid 
per    acre    for    other    lands    in    the    vicinity^ 
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Proof  of  specific  acts  is  inadmissible  to  prove  the  reputation  of  a  person/^  but 
such  proof  is  competent  where  a  person's  character  is  in  issue/°  but  by  some  courts 
it  is  held  that  character  cannot  be  proved  by  specific  acts  but  only  by  proof  of  reputa- 
tion.^^ A  person's  habits  of  intoxication  cannot  be  proved  to  contradict  direct  testi- 
mony that  he  was  not  intoxicated  at  a  particular  time.-^ 

§  3.  Competency  or  hind  of  evidence  in  general.^^ — Where  one  party  has  intro- 
duced evidence  of  a  certain  kind  or  relating  to  a  particular  matter  without  objection, 
the  other  party  may  introduce  similar  evidence  in  a  rebuttal,-*  though  such  evidence 
should  have  been  excluded  on  the  ground  of  incompetency  or  irrelevancy  if  a  proper 
objection  had  been  made  in  the  first  instance. 

§  4.  Best  and  secondary  evidence.'^^ — What  is  the  best  evidence  of  a  fact  to 
be  proved  depends  upon  the  nature  of  the  fact  and  the  circumstances  of  the  case.^^ 
Evidence  which  carries  on  its  face  no  indication  that  better  evidence  exists  is  not 


Chicago  &  A.  R.  Co.  v.  Scott,  225  111.  352,  80 
N.  E.  404.  In  a  condemnation  proceeding, 
what  the  condemningr  party  paid  for  other 
lands  is  inadmissible.  Union  R.  Co.  v.  Maul- 
den  [Tenn.]  102  S.  W.  342  [advance  sheets 
only].  See,  also,  Eminent  Domain,  9  C.  L. 
1073. 

19.  Specific  instances,  even  of  same  act 
as  that  charged  in  an  alleged  slander,  held 
inadmissible  to  prove  reputation  of  plaintiff 
in  action  for  slander.  Earley  v.  Winn,  129 
Wis.    291,    109   N.    W.    633. 

20.  In  habeas  corpus  proceeding  by 
mother  to  recover  a  child  vphich  had  been 
placed  in  an  orphans'  home,  on  the  ground 
that  the  mother  was  notoriousy  immoral  and 
unfit  to  bring  up  the  child,  proof  of  tlie  rep- 
utation of  the  mother,  and  of  specific  acts 
of  immorality,  was  held  competent.  Moore 
V.   Dozier    [Ga.]    57   S.    E.    110. 

21.  Colburn  v.  Marble   [Mass.]   82  N.  E.  28. 

22.  Hamsy  v.  Mudarri  [Mass.]  81  N.  E. 
266. 

23.  See    7    C.    L,.    1528. 

24.  Indianapolis  Trac.  &  T.  Co.  v.  Ro- 
mans [Ind.  App.]  79  N.  E.  1068;  Fetter  v.  Zel- 
ler,  104  N.  Y.  S.  229;  Milhous  v.  Southern  R. 
Co.  [S.  C]  57  S.  E.  474;  Douglas  Land  Co.  v. 
Thayer  Co.  [Va,]  58  S.  E.  1101.  A  party  who 
has  introduced  evidence  on  a  certain  issue 
cannot  object  to  evidence  of  the  samo  Ivind 
by  the  other  party  on  the  ground  tliat  it 
Is  inadmissible  under  the  pleadings.  Cobb  v. 
Bryan  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  12, 
97  S.  W.  513.  In  action  for  damages  to 
land,  defendants  proved  that  plaintiffs  had 
stated  they  would  take  a  sum  less  than 
that  claimed  in  the  suit.  Held  competent  for 
plaintiffs  to  show  that  sum  named  was  to 
be  received  in  case  of  a  compromise  with  all 
parties.  Jones  v.  Cooley  Lake  Club,  122 
Mo.  App.  113,  98  S.  W.  82.  Where  all  or 
part  of  a  conversation  is  put  in  evidence 
bv  one  party,  the  other  is  entitled  to  ex- 
plain, vary,  or  contradict  it.  Stanley  v. 
Beckham  [C.  C.  A.]  153  F.  152.  Where  suit 
was  based  on  contract  and  one  party  had 
placed  in  evidence  his  interpretation  of  it, 
tlie  other  was  entitled  to  introduce  the  con- 
tract in  its  entirety.  Holt  v.  Zwisohn,  51 
Misc.  576,  101  N.  Y.  S.  191.  Written  memo- 
randum of  proposed  contract  held  admis- 
sible as  part  of  negotiations  and  conversa- 
tions though  unsigned.  Chllcott  v.  Wash- 
ington State  Colonization  Co.  [Wash.]  88 
P.  113.  Where  a  writing  was  introduced  on 
the    cross-examination    of    plaintiff   and    both 


parties  were  examined  as  to  their  under- 
standing of  it,  and  the  court  was  not  asked 
to  construe  it,  one  of  the  parties  could  not 
object  to  such  evidence.  Whitney  v.  Has- 
kell, 216  Pa.  622,  66  A.  101.  Where  a  claim- 
ant to  sustain  his  claim  against  a  decedent's 
estate  introduced  entries  from  decedent's 
account-book,  other  entries  rebutting  the  in- 
ference sought  to  be  drawn  therefrom  were 
competent  on  the  part  of  the  executor.  Page 
V.  Hazleton   [N.  H.]   66  A.  1049. 

25.  See  7  C.  L.  1529. 

26.  Record  of  entries  of  credits  on  mort- 
gage is  best  evidence  of  such  credits. 
Baker  v.  Cotney  [Ala.]  43  So.  786.  Bank 
books  are  the  best  evidence  of  a  depositor's 
account;  not  a  statement  of  the  account. 
Berry  v.  Joiner  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  282,  101  S.  W.  289.  Where  corporate 
minutes  showed  employment  of  secretary 
and  stated  when  his  employment  should  be- 
gin but  failed  to  state  the  amount  of  sal- 
ary or  when  it  should  be  paid,  oral  evidence 
was  competent  to  show  the  omitted  facts. 
Grath  v.  Mound  City  Roofing  Tile  Co.,  121 
Mo.  App.  245,  98  S.  W.  812.  Declaration  of 
plaintiff  that  lie  felt  no  pain,  made  to  physi- 
cian, held  properly  excluded  where  plaintiff 
himself  testified  fully  as  to  his  pain  and 
injuries.  Goodwyn  v.  Central  of  Georgia  R. 
Co.  [Ga.  App.]  58  S.  E.  688.  A  certificate  of 
the  pedigree  of  a  sow,  issued  by  a  breeders' 
association,  and  authenticated  by  the  secre- 
tary and  seal  of  the  association,  is  compe- 
tent evidence  that  the  sow  is  a  thorough- 
bred. Warrick  v.  Reinhardt  [Iowa]  111  N. 
W.  983.  Copy  of  tele;n*ani  as  sent  admis- 
sible without  notice  to  defendant  to  produce 
original  where  counsel  stated  defendant  did 
not  have  the  original,  having  never  received 
it.  Kohl  v.  Bradley,  Clark  &  Co.,  130  Wis. 
SOI,  110  N.  W.  265.  In  action  for  damages 
for  delay  in  delivering  a  message,  "relay 
messages"  were  inadmissible,  since,  if  copies, 
the  originals  were  not  accounted  for,  and  if 
original  records,  it  was  not  shown  that  they 
came  from  the  proper  custody  or  were  cor- 
rect. Buchanan  v.  Western  Union  Tel.  Co. 
[Tex.  Civ.  App.]  18  Tex.  Ct  Rep.  45,  100  S. 
W.    974. 

Phutograplis,  whether  introduced  to  rep- 
resent the  originals,  or  as  demonstrative 
evidence,  are  the  best  evidence  of  what  ap- 
pears on  them.  Physician  cannot  testify 
to  what  he  saw  on  an  X-ray  photograph. 
Elzig   v.   Bales    [Iowa]    112    N.    W.    540. 
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objectionable  as  seconclary,^''  but  evidence  which  shows  on  its  face  that  there  exists 
better  or  more  original  evidence  cannot  be  introduced  without  first  accounting  for 
such  other  evidence.^®  Thus,  oral  evidence  cannot  be  substituted  for  any  instrument 
which  the  law  requires  to  be  in  writing,^®  or  for  any  written  evidence  of  a  contract 
which  the  parties  have  reduced  to  writing,^"  or  for  any  writing  the  existence  or  con- 
tents of  which  is  disputed  and  which  is  material  to  the  issues  raised.^^  Oral  evidence 
is  usually  held  incompetent  to  prove  facts  shown  by  original  entries  in  books  of  ac- 
count,^^  though  a  summarization  of  complicated  accounts  is  usually  permitted.^^ 
Similarly,  copies  of  writings  cannot  be  substituted  for  originals,  when  it  does  not  ap- 
pear that  the  originals  cannot  be  produced.^* 

The  rule  under  discussion,  however,  requires  only  that  the  best  evidence  avail- 
able shall  be  produced.  Thus,  secondary  proof  is  admissible  of  facts  which  have  been 
reduced  to  writing  or  made  a  matter  of  record,  when  the  proper  foundation  has  been 


27.  "Where  a  loan  to  a  deceased  was  not 
based  on  a  written  contract,  it  is  provable 
by  verbal  admissions  to  tliird  parties.  Schell 
V.  V^eaver,  225  III.  159,  80  N.  E.  95.  Oral 
proof  of  presentation  of  claim  against  es- 
tate and  payment  thereof  held  not  objection- 
able as  not  the  best  evidence  though  the 
claim  was  filed.  Joyce  v.  Joyce  [Conn.]  67 
A.  374.  Third  person  with  interest  may 
prove  that  title  pleaded  to  oust  him  is 
simulated,  and  parol  evidence  is  competent 
for  that  purpose.  Lyons  v.  Lawrence,  118 
La.  461,  43  So.  51.  Oral  evidence  is  compe- 
tent to  show  the  performance  of  a  religious 
marriage  ceremony  between  certain  parties. 
Even  if  a  writing  is  required,  oral  testimony 
is  competent  and  is  the  best  evidence  of  the 
identity  of  the  parties.  Massuco  v.  Tomasi 
[Vt.]    67   A.   551. 

2S.  Where  it  did  not  appear  that  stenog- 
rapher's notes  of  testimony  of  deceased  wit- 
ness could  not  be  procured,  it  was  proper 
to  reject  testimony  of  a  witness  who  lieard 
the  deceased  witness  testify.  Studebaker  v. 
Faylor  [Ind.  App.]  80  N.  B.  861.  Parol  proof 
of  letter  and  printed  matter  on  letter  head 
held  incompetent  where  no  foundation  was 
laid.  Bush  v.  McCarty  Co.,  127  Ga.  308,  56 
S.  E.  430.  In  action  for  injuries  to  crops 
and  land  by  reason  of  diversion  of  water, 
oral  proof  of  what  appeared  on  a  topograph- 
ical map  prepared  by  the  U.  S.  government 
survey  was  incompetent.  Evansville  & 
Princeton  Trac.  Co.  v.  Broermann  [Ind. 
App.]  80  N.  E.  972.  In  an  action  to  charge 
defendant  with  assets  of  plaintiff's  debtor, 
a  tabulated  statement  of  all  assets  received 
from  defendant  and  all  liabilities  assumed 
under  contract  with  defendant  was  held  in- 
admissible, defendant's  books  being  the  best 
evidence.  Barrie  v.  United  Rys.  Co.,  125  Mo. 
App.  96,  102  S.  W.  1078.  Verbal  statement 
of  counsel  as  to  contents  of  instrument  can- 
not be  taken  as  evidence;  the  instruments, 
or  records,  or  certified  copies,  should  be  pro- 
duced. Volhard  v.  Volhard,  104  N.  Y.  S.  578. 
Where  contents  of  letter.s  ^vere  sought  to  be 
shown  in  order  to  show  the  sanity  of  the 
writer,  the  letters  themselves  were  the  best 
evidence.  Heath  v.  Slaughter,  127  Ga.  747, 
57  S.  E.  69.  Parol  evidence  is  inadmissible 
to  show  the  powers  or  character  of  a  corpo- 
ration, the  best  evidence  thereof  being  the 
articles  of  incorporation.  Oral  proof  that 
corporation    was    charitable   organization    in- 


admissible.    Gitzhoffen     v.     Sisters     of    Holy 
Cross   Hospital   Ass'n    [Utah]    88   P.    691. 

39.  Parol  evidence  is  incompetent  to 
prove  or  destroy  legal  title  to  real  property. 
Tutwiler  Coal.  Coke  &  Iron  Co.  v.  "V^'■heeler 
[Ala.]  43  So.  15;  Munsey  v.  Hanly  [Me.]  67 
A.  217.  But  possession  and  parol  evidence 
of  title  suffices  to  prove  ownership  of  land. 
Missouri  K.  &  T.  R.  Co.  v.  Green  [Tex.  Civ. 
App.]  99  S.  W.  573.  Declarations  of  subor- 
dinate employes  of  railroad  held  incompe- 
tent in  action  to  establish  title  to  railroad 
right  of  Tvay  Perkiomen  R.  Co.  v.  Kremer 
[Pa.]    67  A.   913. 

30.  Bill  of  lading.  Texas  Cent.  R.  Co.  v. 
Fowler  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
564,    102    S.    W.    732. 

31.  Witness  may  not  testify  that  a  cer- 
tain act  was  contrary  to  rules  of  railroad 
company,  the  rules  themselves  being  the 
best  evidence.  Barschow  v.  Lake  Shore  & 
M.  S.  R.  Co.,  147  Mich.  226,  13  Det.  Leg.  N. 
1060,    110  N.   W.    1057. 

32.  Davis  v.  Royal  Arcanum  Sup.  Council 
[Mass.]  81  N.  E.  294;  Cobb  v.  Bryan  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  12,  97  S.  TV.  513. 
But  see  §  7b,  post,  as  to  when  entries  are 
secondary    proof. 

33.  See  7  C.  L.  1531,  n.   51. 

34.  Copy  of  bill  of  lading.  Morris  &  Co. 
V.  Southern  Shoe  Co.  [Tex.  Civ.  App.]  17 
Tex.  Ct.  Rep.  564,  99  S.  W.  178.  Three  bills  of 
lading  were  made,  one  signed  by  shipper 
and  sent  to  auditor  of  company,  one  re- 
ceived by  the  shipper,  and  the  third,  on 
which  signatures  were  copied,  was  filed. 
Held,  third  was  a  copy.  Inadmissible  with- 
out proof  of  loss  of  originals.  Walker  v. 
So.  R.  Co.  [S.  C]  56  S.  E.  952.  Execution 
of  contract  being  in  issue,  and  plaintiff  hav- 
ing introduced  a  letter  claimed  to  have  been 
received  from  defendant  relating  to  the  Qon- 
tract,  and  defendant  having  denied  the 
writing  or  sending  of  the  letter  and  having 
offered  a  copy  of  a  letter  which  he  claimed 
to  have  sent,  it  was  held  error  to  admit  the 
copy  without  accounting  for  original.  Bar- 
ton-Parker Mfg.  Co.  V.  Miller  Mercantile 
Co.,    18   Okl.    137,    89   P.    1128. 

Carbon  copy  of  letter  held  incompetent 
where  it  appeared  that  original  had  been 
received  by  addressee  and  was  at  his  oflSce 
in  another  city,  and  that  no  effort  had  been 
made  to  obtain  it.  State  v.  Teasdale,  120 
Mo.  App.  692,  97  S.  W.   995. 
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laid,"  as  by  showing  that  the  original  written  or  documentary  evidence  has  been  lost 
or  destroyed,^^  and  that  diligent  but  fruitless  search  has  been  made  for  it  ^'  in  places 
where  it  was  most  likely  to  be  found,^^  or  that  it  is  in  the  possession  of  the  adverse 
party  or  his  attorney  ^®  who  has  failed  to  produce  it  after  notice  to  do  so/*'  and  that 


35.  Held  proper,  as  preliminary  to  proof 
of  contents  of  ledger  which  was  destroyed, 
to  ask  witness  if  it  contained  an  account 
with  a  certain  person.  Luty  v.  Cresta  [Cal. 
App]  88  P.  642.  Under  Kurd's  Rev.  St.  1905. 
c.  30,  §  35,  and  c.  109,  §  2,  location  of  lots 
cannot  be  proved  by  secondary  evidence 
without  preliminary  proof  that  the  original 
plat  is  not  in  the  control  of  the  party  offer- 
ing it.  People  V.  Wiemers,  225  111.  17,  80 
N.   E.   45. 

36.  Choctaw  R.  &  Lighting  Co.  v.  Mc- 
Alester  [Ind.  T.]  104  S.  W.  821;  Fuller  v. 
Keesee  [Ky.]  104  S.  W.  700;  Kries  v.  Holla- 
day-Klotz  Land  &  Lumber  Co.,  121  Mo.  App. 
184,  98  S.  W.  1086;  International  &  G.  N.  R. 
Co.  V.  Lynch  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  97,  99  S.  "W.  160.  Where  records  in 
adoption  case  were  lost,  the  fact  that  there 
was  a  decree  could  be  established  by  evi- 
dence that  the  clerk  of  the  court  read  such 
decree  to  witness,  though  the  contents  could 
not  be  proved  by  the  witness,  he  never  hav- 
ing read  the  decree.  Kennedy  v.  Borah,  226 
111.  243,  80  N.  E.  767.  Where  order  of  pub- 
lication in  tax  lien  case  and  certified  copy 
given  the  printer  were  both  lost,  it  was 
proper  to  admit  the  files  of  the  paper  con- 
taining the  published  order,  where  the 
editor  testified  that  the  published  order  was 
a  correct  copy  of  the  copy  given  him  by 
the  clerk  for  publication.  Davis  v.  Mont- 
gomery [Mo.]  103  S.  W.  979.  Where  city 
established  a  sewer  district  and  made  an 
estimate  and  map,  which  were  lost,  parol 
evidence  was  competent  to  show  the  orig- 
inal plan  so  as  to  enable  the  city  to  carry 
it  out.  Silva  v.  Newport  [Ky.]  104  S.  W. 
814.  Contents  of  court  files  and  records  in 
adoption  proceedings  provable  by  parol,  rec- 
ords having  been  burned.  Kennedy  v.  Borah, 
226  111.  243,  80  N.  E.  767.  Where  affidavit 
of  tax  collector  acompanying  delinquent  tax 
list  had  been  lost,  oral  evidence  to  estab- 
lish it  was  competent,  Kirby's  Dig.  §  7083, 
not  requiring  that  it  be  recorded.  Brasch  v. 
Western  Tie  &  Timber  Co.,  80  Ark.  425,  97 
S.  W.  445.  Memoranda  from  which  will  was 
made,  having  been  destroyed  (will  also  hav- 
ing been  destroyed),  oral  proof  was  compe- 
tent to  show  contents.  In  re  Roger's  Will 
[Vt.]  67  A.  726.  Where  bills  of  fare  had 
been  destroyed,  parol  proof  that  a  certain 
person's  name  appeared  at  the  head  of  them 
was  competent  on  the  issue  of  ownership  of 
the  restaurant.  North  American  Restaurant 
&  Oyster  House  v.  McElligott,  227  111.  317, 
81  N.  E.  388.  Where  it  appeared  that  an 
inventory  of  stock  had  been  kept  in  accord- 
ance with  the  terms  of  an  insurance  policy, 
and  that  after  a  fire  tlie  inventory  had  been 
turned  over  to  an  adjuster  and  had  been 
lost,  parol  proof  of  the  inventory  was  com- 
petent. Arkansas  Mut.  Fire  Ins.  Co.  v. 
Woolverton  [Ark.]  102  S.  W.  226.  Fire  pol- 
icy required  Insured  to  keep  books  showing 
condition  of  business.  In  action  on  policy, 
it  appearing  that  a  cash  book  was  lost,  cash 
sales  were  provable  by  other  books,  supple- 
mented by  parol  evidence.  McMillan  v.  In- 
surance Co.    [S.  C]    58  S.   E.   1020. 


ST.  In  scire  facias  on  a  bail  bond,  the 
bond  having  been  lost  or  misplaced  and 
not  being  found  after  diligent  search,  sec- 
ondary proof  of  its  contents  was  admissible 
without  substitution  of  the  bond.  Day  v. 
State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  166, 
101  S.  W.  806.  'Where  attorney  testified 
that  title  bond  had  been  given  him  to  re- 
cord, that  he  had  mislaid  it  and  had  searched 
for  but  could  not  find  it,  and  that  it  was 
not  intentionally  concealed,  oral  evidence  of 
its  contents  was  competent.  Burkhart  v. 
Loughridge.  30  Ky.  L.  R.  303,  98  S.  W.  291. 
To  establish  the  execution  of  a  deed  by  cir- 
cumstances, predicate  must  be  laid  by  proof 
of  a  search  for  the  deed  and  Inability  to 
find  it.  Punchard  v.  Masterson  [Tex.  Civ. 
App.]  103  S.  ^V.  826.  Mere  statement  of 
party  that  he  could  not  find  letters  held  not 
to  make  secondary  proof  of  their  contents 
admissible.  Owensboro  Wagon  Co.  v.  Hall 
[Ala.]  43  So.  71.  A  mere  showing  that  in- 
quiry was  made  "among  his  kinsfolk"  for  a 
last  deed  was  held  insufficient  to  warrant 
proof  of  the  contents  of  the  deed  by  parol. 
Taliaferro  v.  Rice  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  865,  103  S.  W.  464.  Oral  testimony 
as  to  contents  of  letters  which  witness  said 
had  passed  between  him  and  another  held 
incompetent  where  witness  merely  said  he 
did  not  have  the  letter,  but  did  not  say  what 
had  become  of  it.  Bagnell  Tie  &  Timber  Co. 
v.  Goodrich  [Ark.]  102  S.  W.  228.  Copies  of 
letters  held  Inadmissible  because  no  suf- 
ficient search  for  originals  shown.  Lees- 
ville  Mfg.  Co.  v.  Morgan  Wood  &  Iron 
Works,  75  S.  C.  342,  55  S.  E.  768.  Mere  evi- 
dence by  a  constable  that  he  does  not  know 
what  has  become  of  one  of  the  notices  which 
he  posted  of  the  sale  of  property  levied 
upon  does  not  authorize  parol  proof  of  the 
contents  of  the  paper.  O'Neill  Mfg.  Co.  v. 
Harris,  127  Ga.  640,  56  S.  E.  739.  Proof  that 
trustee  to  whom  mortgage  was  delivered 
did  not  know  where  it  was,  but  that  his 
last  recollection  was  that  it  was  in  a  safe  at 
a  store,  and  that  person  who  had  charge  of 
papers  in  the  store  had  destroyed  many 
papers  thought  to  be  worthless,  but  that  he 
did  not  know  whether  mortgage  was  among 
them,  held  insufficient  to  warrant  secondary 
proof  of  mortgage.  McEntyre  v.  Hairston 
[Ala.]   44  So.   417. 

38.  Secondary  proof  of  contents  of  letter 
held  Incompetent  where  only  preliminary 
proof  was  search  among  the  files  in  the 
action  for  It.  McGill  V^  Fuller  &  Co.  [Wash.] 
88  P.  1038.  In  action  on  indemnity  policy, 
plaintiff  proved  that  it  had  carried  insurance 
for  a  number  of  years,  renewing  its  policies 
from  year  to  year.  It  also  proved  that  after 
a  thorough  search  among  Its  papers  and 
books  the  policy  could  not  be  found.  Held 
the  policy  for  the  preceding  year,  offered  as 
a  copy  except  as  to  dates,  was  admissible 
without  proof  of  search  among  private 
papers  of  officers  of  the  corporation  plain- 
tiff. Edgefield  Mfg.  Co.  v.  Maryland  Casu- 
alty Co.    [S.  C]    58  S.  E.  969. 

39.  Where  evidence  showed  that  original 
notices    had    been    served    on    railroad    com- 
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the  secondary  evidence,  if  a  copy,  is  correct  and  properly  authenticated.*^  Whether 
a  proper  foundation  has  been  laid  for  the  introduction  of  secondary  evidence  is  a 
matter  resting  largely  in  the  discretion  of  the  trial  court.*^  The  existence,  execution, 
and  genuineness  of  a  writing  must  usually  be  shown  before  secondary  proof  of  its 
contents  is  admissible.*^  For  this  purpose  the  genuineness  of  a  writing  may  be  es- 
tablished by  direct  or  circumstantial  evidence.** 


pany,  and  that  plaintiff  had  kept  exact 
copies,  the  copies  were  competent.  Chicago, 
etc.,  R  Co.  V.  Fitzhug-h  [Ark.]  100  S.  V\'. 
1149.  Contents  of  letter  may  be  shown  by 
secondary  evidence  where  the  party  offering 
It  does  not  have  possession  or  control  over 
the  original,  or  legal  means  of  procuring  it. 
White  V.  White  [Kan.]  90  P.  10S7.  Plain- 
tiff's testimony  that  he  had  executed  a  deed 
held  competent  against  himself  in  an  action 
of  ejectment,  where  it  appeared  deed  was 
executed  and  unrecorded  and  that  grantee 
was  a  nonresident,  the  presumption  being 
that  deed  was  in  grantee's  possession.  Sell- 
ers V.  Farmer  [Ala.]  43  So.  9^)7.  Insured 
gave  insurer's  agent  a  list  of  articles  de- 
stroyed, after  a  fire,  and  requested  it  to  be 
returned,  which  was  not  done.  Held  dupli- 
cate was  admissible  in  action  on  policy. 
Spring  Garden  Ins.  Co.  v.  "U'hayland,  103 
Md.  699,  64  A.  925.  A  policy  of  insurance 
produced  by  defendant  in  a  suit  thereon 
was  claimed  by  plaintiff  not  to  be  genu- 
ine, or  the  policy  issued,  and  plaintiff 
offered  a  copy  claimed  to  have  been  made 
at  tlie  time  of  making  proof  of  death.  Held, 
defendant  not  having  proved  the  policy 
produced  hy  it  to  be  tlit  original,  and  n  t 
having  produced  original,  the  copy  was 
competent.  Carr  v.  Prudential  Ins.  Co.,  115 
App.  Div.  755,   101  N.  Y.  S.  15S. 

40.     Hiss  v.  Hiss,  228  111.  414,  81  N.  E.  1056. 
Where  copy   was   not   admitted   or  proved   to 
be  correct,  and  no  notice  to  produce  original 
was    given,    it    was    properly   excluded.     Ivey 
V.    Bessemer    City    Cotton    Mills,     143    N.    C. 
189,    55    S.    E.     613.     Party    desiring    to    use 
policy  in  possession  of  the  other  as  evidence 
must    give    reasonable    notice    to    produce    it. 
Thompson    Bros.    v.    Piedmont    Mut.    Ins.    Co. 
[S.  C]    57    S.   E.    848.     Secondary   evidence   of 
the  contents   of  a  paper  in   the  possession  of 
the    adverse    party    cannot    be    given    except 
after    a    reasonable    notice    to    produce    tlie 
original.     Leesville   Mfg.   Co.  v.  Morgan  Wood 
&    Iron    Works,    75    S.    E.    342,    55    S.    E.    768. 
Due    notice    having    been    given    the    mort- 
gagee    to     produce     the     original     mortgage,  [ 
a    certified     copy    was     admissible.     Sims    v. 
Scheussler     [Ga.    App.]     58    S.    E.     693.     If    a  | 
paper    is    not    produced    after    notice    to    the 
party    w^ho    has    it    to    produce    it,    secondary  I 
evidence  of  its  contents  is  admissible.     Mus- 
sellam   v.    Cincinnati,    etc.,    R.    Co.    [Ky.]    104 
S.   W.   337.     In   action   on   contract   a  witness  i 
testified    that    he    had    made    out    a    written  ' 
proposal    which    had    been    received    and    ax:- 
cepted  by  one  of  the  defendants,  and  he  had 
failed    to    produce    it    after    notice    to    do    so.  \ 
Secondary  proof  of  its   contents   was   compe-  I 
tent.      Dick    v.    Biddle    Bros.    [Md.]    66    A.    21.  I 
In  action  for  injuries   resulting  from  failure  I 
of    carrier    to     furnish     accommodation     and 
protection    to    passenger,    oral    evidence    was 
competent    to    show    the    class   of    tlie    ticket, 
where   it  had   been   surrendered   to   the   com- 
pany,  and   notice    given   to    produce    it.     Mc-  ) 


Collum  V.  Southern  Pac.  Co.,  31  Utah,  494, 
88  P.  663.  Rev.  St.  1898  §  3410.  relating  to 
secondary  proof  after  notice  to  produce 
original,  held  applicable  to  railway  ticket. 
Id.  The  action  being  in  tort  and  not  on  the 
contract,  the  rule  that  diligent  effort  to  pro- 
cure the  original  must  first  be  shown  was 
not  applicable.     Id. 

41.  Where  a  writing  purporting  to  be  a 
copy  of  a  letter  is  offered  in  evidence,  it 
must  be  shown  to  be  a  true  copy.  Hall  & 
C  1.  V.  Callingiiam  [X.  J.  Law]  65  A  123. 
Where  sheriff's  deed  was  offered,  a  judg- 
ment identical  in  dates,  amounts,  and  par- 
ties with  that  recited  in  the  deed,  but  differ- 
ent as  to  the  court  and  the  rate  of  interest, 
was  held  to  make  the  deed  competent,  the 
original  papers  in  the  case  being  lost  or  de- 
stroyed. Clark  V.  Rice  Institute  for  Ad- 
vancement of  Literature,  Science  &  Art 
[Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  608,  103  S. 
W.  1110.  A  certified  copy  of  a  will  cannot 
be  objected  to  on  the  ground  that  certain 
erasures  and  discrepancies  appeared  in  the 
original;  the  objection  should  be  made  to  the 
copy  offered.  Stone  v.  Smith,  127  Ga.  483.  56 
S.  E.  640.  Where  copy  of  writing  was  of- 
ferred  as  a  "substantial  copy,"  and  it  was 
not  claimed  to  have  been  made  at  the  time 
the  original  was  executed,  or  before  the  ac- 
tion was  commenced,  and  it  was  evident 
tliat  it  was  made  from  memory,  it  was 
proper  to  exclude  it.  Ivey  v.  Bessemer  City 
Cotton  Mills,  143  N.  C.  189,  55  S.  E.  613. 
T^'here  original  applications  for  insurance 
were  at  insurance  company's  home  office, 
and  no  showing  was  made  as  to  correctness 
of  copies  produced  at  trial,  they  were  in- 
competent. Aetna  Life  Ins.  Co.  v.  Duparquet, 
Hout  &  Moneuse  Co.,  53  Misc.  581,  103  N.  Y. 
S.    800. 

42.  Turner  v.  Elliott,  127  Ga.  338,  56  S. 
E.  434;  Thompson  v.  Piedmont  Mut.  Ins.  Co. 
[■-  C]  57  t^.  E.  S4s;  Lee.svi;ie  Mfg.  Co.  v. 
Morgan  Wood  &  Iron  Works,  75  S.  C.  342,  55 
S.  E.  768. 

43.  One  who  relies  upon  a  lost  deed  to  es- 
tablish his  title  to  land  must  prove  the  exe- 
cution of  the  deed,  the  material  parts 
thereof,  and  its  loss,  by  clear,  satisfactory, 
and  convincing  evidence.  Houghtalling  v. 
Houghtalling  [Iowa]  112  N.  "W.  197.  Where 
abstract  of  title  contained  abstract  of  a 
lest  deed  showing  date,  acknowledgment, 
description,  consideration,  where  recorded, 
etc.,  and  there  was  proof  that  the  record 
was  made  from  the  original,  and  the  ab- 
stract was  made  from  the  record  by  a  former 
recorder,  there  was  sufficient  proof  to  war- 
rant proof  of  contents  by  secondary  evidence. 
Kries  v.  Holladay-Klotz  Land  &  Lumber  Co., 
121  Mo.  App.  184,  98  S.  W.  1086.  T^'here  a 
certified  copy  of  a  recorded  deed  is  offered  in 
evidence  and  is  met  by  an  affidavit  of  for- 
gery provided  for  in  Civ.  Code  1S95,  §  3628, 
me  burden  is  on  tlie  part>-  off -ring  it  to 
show  the   existence   and   genuineness   of   the 
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The  best  evidence  rule  does  not  apply  to  proof  of  merely  collateral  facts,*^  and 
does  not  exclude  oral  proof  that  an  act  was  done  or  a  writing  or  record  made,  where 
it  is  not  sought  to  show  the  contents  of  the  writing  or  record  by  parol.*®  The  right 
to  have  the  best  evidence  produced  may  be  waived.*^ 

In  case  of  duplicates  each  is  primary  evidence  and  one  may  be  introduced  with- 
out the  other/^  but  secondary  evidence  of  the  contents  of  one  is  incompetent  without 
proof  of  the  loss  of  both.*^ 


original  without  reference  to  the  fact  that 
it  lias  been  recorded,  and  this  is  so  even 
thoug'h  it  appears  that  the  original  was  more 
than  30  j-ears  old.  Chatman  v.  Hodnett,  127 
Ga.  360,  56  S.  E.  439.  Civ.  Code  1895,  §  3628. 
does  not  apply  to  a  will  duly  probated  and 
admitted  to  record,  and  the  procedure  au- 
thorized by  that  section  is  not  applicable  ex- 
cept in  case  of  registered  deeds.  Stone  v. 
Smith,  127  Ga.  483,  56  S.  B.  640.  A  copy  of 
an  instrument  required  by  law  to  be  recorded 
taken  from  the  proper  registry  and  duly  cer- 
tified is  presumptive  evidence  of  the  exis- 
tence of  an  original.  Sims  v.  Scheussler 
[Ga.  App.]   58  S.  E.  693. 

44.  Proctor  &  Gamble  Co.  v.  Blakeley  Oil 
&  Fertilizer  Co.  [Ga.]  57  S.  E.  879.  When  so 
proved,  an  authenticated  copy  of  the  in- 
strument is  competent.     Id. 

45.  International  &  G.  N.  R.  Co.  v.  Lynch 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  97,  99  S.  W. 
160.  Parol  evidence  competent  to  prove  a 
person  the  manager  of  a  corporation,  this 
fact  being  a  collateral  one  in  a  replevin  suit 
to  recover  corporate  property.  Stovell  v. 
Alert  Gold  Min.  Co.  [Colo.]  87  P.  1071.  Jus- 
tice of  peace  may  testify  that  he  held  the 
office  of  justice  at  a  particular  time  without 
producing  election  certificate,  when  that 
fact  is  only  collateral  and  not  a  material 
issue.  Breeden  v.  Martens  [S.  D.]  112  N. 
W.  960.  In  action  against  carrier  for  loss 
of  rice  being  transported,  oral  proof  of  the 
purchase  of  a  certain  quantitj^  of  rice  is 
competent,  the  contract  between  the  seller 
and  purchaser  being  collateral.  Charles  v. 
Atlantic  Coast  Line  R.  Co.  [S.  C]  58  S.  E. 
927.  Contents  of  rules  of  railway  company 
may  be  shown  by  testimony  of  witnesses 
where  the  existence  of  such  rules  was  not 
brought  out  by  the  pleadings  but  only  in 
the  course  of  the  evidence,  and  defendant 
had  a  printed  copy  of  the  rules  in  its  pos- 
session. Northern  Alabama  R.  Co.  v.  Key 
[Ala.]  43  So.  794.  Where  a  letter  by  a  party 
to  a  third  person  was  material  only  to  show 
that  negotiations  for  a  trade  were  pending, 
letters  were  competent,  and  proof  of  sub- 
stance of  one  by  oral  evidence  was  compe- 
tent. Gulliford  v.  McQuillen  [Kan.]  89  P. 
927.  Indebtedness  is  a  fact  which  may  be 
proved  by  oral  evidence,  notes  being  merely 
collateral;  hence  failure  to  produce  or  ac- 
count for  notes  would  not  make  oral  proof 
inadmissible  to  prove  such  fact.  Stein  v. 
Local  Board  of  Review  [lowaj  113  N.  W.  339. 
Parol  evidence  may  be  admitted  to  show 
that  witness  was  at  the  instance  of  plaintiff 
placed  under  a  con.servator  in  explanation  of 
previous  statement  by  witness  that  she  was 
hostile  to  plaintiff  because  of  his  treatment 
of   her.      Blair   v.    Blair,    125   111.   App.    341. 

4«.  Proof  of  a  shipment  may  Ije  made 
without  producing  the  bill  of  lading.  Dor- 
ough  V.  Harrington  [Ala.]  42  So.  557. 
County  treasurer  may  testify  that  he  Issued 


a  liquor  tax  certificate,  his  endorsement 
thereon  not  being  the  sole  evidence  of  the 
fact  under  Liquor  Tax  Law,  §  17,  subd.  11. 
Cullinan  v.  Horan,  116  App.  Div.  711,  102  N. 
Y.  S.  132.  Witness  may  state  that  there  had 
been  litigation  between  certain  parties,  but 
record  would  be  best  evidence  of  facts  of  the 
litigation.  Ball  v.  Laughridge,  30  Ky.  L.  R. 
1123,  100  S.  W.  275.  Question  to  witness 
whether  he  had  not  brought  another  action 
for  same  injury  held  not  to  call  for  second- 
ary evidence,  since  the  contents  of  a  com- 
plaint as  such  was  not  called  for.  Ruemer  v. 
Clark,  105  N.  T.  S.  659.  Bill  of  lading  is  not 
best  proof  of  receipt  of  goods;  receipt  of 
drayman  is  competent.  Dorough  v.  Harring- 
ton [Ala.]  42  So.  557.  A  question  whether 
a  labor  inspector  had  made  a  report  on  a 
plant  held  not  open  to  objection  of  not  being 
the  best  evidence.  Brusseau  v.  Lower  Brick 
Co.,  133  Iowa,  245,  110  N.  W.  577.  Statement 
of  justice  that  he  made  a  certain  entry  in 
his  docket  is  not  objectionable  as  not  the 
best  evidence.  Breeden  v.  Martens  [S.  D.] 
112  N.  W.  960.  In  suit  to  set  aside  a  judg- 
ment on  the  ground  that  plaintiff  was  not  a 
party  thereto,  his  attorney  in  that  action 
may  testify  that  plaintiff  voluntarily  made 
himself  a  party  thereto.  Cage  v.  Owens 
[Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  6,  103  S.  W. 
1191. 

Contra:  The  best  evidence  of  the  filing 
and  docketing  of  a  claim  in  the  probate 
court  is  the  docket  entries  there  made. 
Gillespie  v.   Campbell    [Ala.]    43   So.   28. 

47.  Where  opposing  party's  counsel  was 
called  and  testified  without  objection  that 
a  certain  exhibit  was  a  correct  copy  of  an 
original  paper  which  had  been  sent  up  with 
the  transcript  on  appeal,  thereby  becoming 
part  of  a  public  record,  the  objection  that 
it  was  not  the  best  evidence  (P.  &  C.  Comp. 
St.  §  742,  requiring  original  or  certified 
copy  of  records)  was  waived,  the  instrument 
having  been  identified.  First  Nat.  Bk.  v. 
Miller,    48    Or.    587,    87    P.    892. 

48.  International  Harvester  Co.  v.  Elf- 
strom  [Minn.]  112  N.  "W.  252;  Cole  v.  Ellwood 
Power  Co.,  216  Pa.  283,  65  A.  678.  Where 
three  copies  of  an  instrument  were  made  at 
the  same  time  by  one  impression  of  the 
pencil,  it  was  held  they  were  triplicate  orig- 
inals, and  one  was  competent  evidence  with- 
out notice  to  produce  others.  Virginia  Caro- 
lina Chem.  Co.  v.  Knight,  106  Va.  674,  56  S. 
E.   725. 

Carbon  copies  of  an  entire  Instrument,  in- 
cluding the  signature,  produced  by  the  same 
act  as  produced  the  copy  actually  written 
upon,  arc  entitled  to  be  treated  as  originals 
and  each  is  admissible  without  accounting 
for  others.  International  Harvester  Co.  of 
America  v.  Elfstrom  [Minn.]  112  N.  W.  252. 
Letter-press  copies  distinguished.  Id.  And 
see   7  C.  L.   1535,   n.   S3. 

49.  See  7  C.  L.  1535,  n.  81. 
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Facts  which,  if  they  exist,  would  be  shown  by  a  public  record,  cannot  be  proved 
by  parol  or  other  secondary  evidence.^"  Such  records  are  themselves  the  best  evidence 
of  their  contents,"  but  owing  to  the  nature  of  public  documents  and  records  and  the 
inconvenience  or  impossibility  of  producing  them  in  court,  copies  or  transcripts  certi- 
fied and  authenticated  in  the  manner  required  by  law  are  competent  proof  of  their 
contents  in  practically  all  jurisdictions.  Similarly,  instruments  required  or  allowed 
by  law  to  be  filed  are  usually  provable  by  a  properly  authenticated  copy,^^  and  where 
a  certified  copy  of  the  record  can  be  procured,  oral  evidence  of  the  contents  of  such  an 
instrument  is  incompetent.^^  Extraneous  facts  relating  to  matters  shown  by  a 
record,  or  facts  omitted  therefrom,^*  or  not  made  a  matter  of  record,^^  may  be  shown 
by  parol,  and  extrinsic  proof  is  competent  to  supplement  or  explain  a  record.''*'    Oral 


50.  Appraised  value  of  property  for  taxes, 
shown  by  grand  tax  list,  cannot  be  shown 
by  parol.  'J'own  of  Ripton  v.  Brandon  [Vt.] 
67  A.  541.  Parol  evidence  is  incompetent  to 
show  contents  or  allegations  of  complaint 
which  was  never  filed.  Tomlinson  v.  Ben- 
nett [N.  C]   59  S.  E.  37. 

51.  Records  held  best  evidence  of  whether 
deeds  had  been  recorded.  Seivert  v.  Galvin 
[Wis.]  113  N.  W.  680.  Where  original  rec- 
ords were  in  court,  oral  evidence  was  held 
incompetent  to  show  that  sworn  oopies 
thereof  were  incorrect.  Glos  v.  Holmes,  224 
111.  436,  81  N.  E.  1064.  Original  legislative 
journals  are  best  evidence  of  form  of  stat- 
ute as  passed  when  it  is  claimed  that  a 
change  was  subsequently  made.  Erford  v. 
Peoria,  229  111.  5.46,  82  N.  E.  374.  Proof  of 
trial  and  conviction  of  one  before  a  mayor 
should  be  made  by  producing  the  record  or 
the  mayor's  docket.  Cooke  v.  Loper  [Ala.] 
44  So.  78.  A  certificate  by  a  clerk  of  court 
that  a  receiver  duly  qualified  is  not  evidence 
of  the  fact,  the  record,  or  a  certified  copy, 
is  the  best  evidence.  Hagan  v.  Holderby  [W. 
Va.]  57  S.  E.  289.  Testimony  of  land  commis- 
sioner, based  wholly  on  his  records,  inad- 
missible, records  themselves  or  certified 
copies  being  best  evidence.  Patterson  v. 
Knapp  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  96, 
99  S.  W.  125.  As  to  what  property  was  em- 
braced in  an  entry  purporting  to  be  a  levy, 
the  entry  itself  was  the  best  evidence. 
Gray  v.  Joiner,  127  Ga.  544,  56  S.  E.  752. 
Best  evidence  of  whether  constable  filed 
claim  against  county,  itemized  and  veri- 
fied, is  claim  itself,  not  oral  testimony 
as  to  whether  it  was  filed.  McGuire  v.  Iowa 
County,  133  Iowa,  636,  111  N.  W.  34.  The 
record  is  the  best  evidence  that  a  judgment 
has  been  set  aside  not  the  fact  that  the 
state's  attorney  directed  execution  to  be 
returned  because  of  the  setting  aside  of 
the  judgment.  Bonner  v.  Com.,  30  Ky.  L.  R 
992,  99  S.  W.  1150.  Affidavits  stating  that 
signers  of  a  petition  for  formation  of  an 
irrigation  district  had  the  necessary  quali- 
fications, and  abstracts  of  title,  held  not  the 
best  evidence  in  proceedings  to  determine 
the  validity  of  the  organization  of  the  dis- 
trict and  of  a  bond  issue.  Ahern  v.  High- 
Line  Irr.  Dist.  Directors  [Colo.]  89  P.  963. 
The  record  of  a  judgment  of  a  justice  of 
the  peace  is  only  prima  facie  evidence  of  its 
recitals  and  can  be  impeached  by  competent 
evidence.  Albie  v.  Jones  [Ark.]  102  S  W. 
222. 

52.  Records  of  deeds  inadmissible  with- 
out preliminary  proof  required  by  Hurd's 
Rev.  St.   1905,  c.  30,   §   36.     Tucker  v.  Duncan, 

9  Curr.  L.—  79. 


224  111.  453,  79  N.  E.  613.  To  prove  the  ex- 
ecution of  lost  deeds  the  record  books  of 
the  county  were  held  admissible,  especially 
where  the  clerk  testified  that  he  copied 
them  as  best  he  could,  that  they  were  old 
and  worn,  and  that  they  came  from  a  repre- 
sentative of  the  estate  of  the  grantee. 
Jones'  Estate  v.  Neal  [Tex.  Civ.  App.]  17 
Tex.  Ct.  Rep.  392,  98  S.  "W.  417.  Under  Cali- 
fornia statutes,  where  a  copy  of  a  patent 
duly  certified  by  the  land  office  is  recorded 
in  the  county  where  the  land  is  situated,  a 
certified  copy  of  the  record  is  competent 
without  accounting  for  the  original  patent. 
Preston  v.  Hirsch  [Cal.  App.]  90  P.  965. 
Certified  transcript  of  lease  for  less  than 
three  years  is  not  competent  evidence  und»^r 
Code,  §  935.  Goodman  v.  Greenberg,  53  Misc. 
583,    103  N.   Y.   S.   779. 

53.  Under  the  act  of  March  7,  1905,  pro- 
viding for  the  recording  of  stock  brands  and 
the  issuance  of  certificates  of  the  record, 
oral  evidence  is  incompetent  to  prove  owner- 
ship of  a  stock  brand.  State  v.  Dunn 
[Idaho]    88   P.   235. 

54.  Bill  of  exceptions  incorporated  in 
transcript  on  appeal  is  not  a  part  of  the 
record,  and  hence  parol  evidence  is  compe- 
tent to  show  that  it  was  not  signed  within 
the  time  allowed  by  law  and  that  the  order 
extending  the  time  was  invalid.  Rainey  v. 
Ridgway   [Ala.]   43   So.  843. 

55.  Action  taken  at  annual  school  elec- 
tion may  be  proved  by  parol  where  no 
record  of  the  meeting  was  kept.  Kinney  v. 
Howard,  133  Iowa.  94,  110  N.  W.  282.  City 
decision  to  engage  in  removal  of  ashes  from 
limits  not  being  a  legislative  act  may  be 
proved  by  any  evidence;  an  ordinance  is  not 
necessary.  Jolmson  v.  Somerville  [Mass.] 
81  N.  E.  268.  Where  drainage  commissioners 
acted  as  agents  of  two  parties  in  settling  a 
drainage  dispute,  their  acts  were  provable 
by  parol,  there  being  no  official  record 
thereof.  Dunn  v.  Youmans,  224  111.  34,  79 
N.  E.  321.  Where  a  highway  is  both  a  high- 
way of  record  and  by  user,  proof  of  user 
is  not  objectionable  as  secondary  evidence, 
both  modes  of  proof  being  competent.  Har- 
riman  v.  Moore  &  Co.    [N.  H.]   67  A.   225. 

56.  Where  the  evidence  furnished  by  the 
Journals  of  the  legislature  is  ambiguous  or 
contradictory  as  to  the  actual  time  of  its 
final  adjournment,  so  that  it  is  Impossible 
to  tell  with  certainty  therefrom  upon  what 
day  the  legislature  adjourned  sine  die,  re- 
course may  be  had  to  other  competent  evi- 
dence to  supply  the  omission.  State  v.  Jun- 
kin  [Neb.]  113  N.  W.  256.  In  an  action  to 
recover    costs    of    litigation    from    one    who 
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proof  of  facts  disclosed  by  an  examination  of  a  record  is  competent  where  the  contents 
of  tlie  record  is  not  sought  to  be  thus  proved.^^ 

In  a  proceeding  to  register  a  title  under  the  Illinois  statute,  an  abstract  of  title  is 
inadmissible  without  proof  of  loss  of  the  original  instruments/^  and  proof  that  the 
abstract  was  made  in  the  regular  course  of  business.^* 

§  5.  Parol  evidence  to  explain  or  vary  writings.^° — WTien  a  written  contract 
imports  on  its  face  to  be  a  complete  expression  of  the  whole  agreement,  it  is  presumed 
that  the  parties  have  introduced  therein  every  item  or  term  ^^  and  that  all  prior  nego- 
tiations and  contemporaneous  oral  agreements  have  been  merged  therein ;  ^^  hence 
the  well  settled  rule  that  evidence  of  prior  or  contemporaneous  agreements,  nego- 
tiations, or  representations,''^  or  other  parol  or  extrinsic  evidence,^*  is  inadmissible 


had  promised  to  pay  them,  on  settlement  of 
a  will  contest,  parol  evidence  was  admissible 
to  show  that  the  will  contest  was  the  liti- 
gation referred  to.  this  evidence  not  contra- 
dicting the  record  but  supplementing  it  to 
show  the  subject-matter.  Jordan  v.  McDon- 
nell [Ala.]  44  So.  101.  Where  assessment 
rolls  described  land  as  a  certain  numbered 
lot  of  a  named  tract,  the  description  could 
be  supplemented  by  proof  that  there  was  a 
tract  known  by  that  name  and  that  a  sur- 
vey and  plat  referred  to  the  lot  in  question, 
which  was  a  known  subdivision  thereof. 
Chapman    v.    Zobelein    [Cal.]    92    P.    188. 

57.  Competent  to  show  that  records  in 
ordinary's  office  do  not  show  the  granting 
of  letters  of  administration  upon  a  par- 
ticular f state.  Wi'.son  v.  Wood,  127  Ga.  316. 
56  S.  E.  457.  The  facts  that  returns  had 
been  made  to  the  court  and  withdrawn  by 
an  executor  need  not  be  proved  by  entries 
made  thereon.  American  Surety  Co.  v.  Wood 
[Ga.  App.]  58  S.  E.  1116.  An  officer  having 
in  his  custody  the  records  of  his  predecessor 
showing  real  estate  agent  licenses,  as  re- 
quired by  statute,  and  who  has  examined 
such  records,  may  testify  that  his  prede- 
cessor did  not  issue  a  license  to  a  particular 
person.  Reeder  v.  Jones  [Del.]  65  A.  571. 
Where  tax  collector  filed  list  of  delinquent 
taxes  in  clerk's  office,  but  the  list  when 
found  had  no  affidavit  attached  as  required 
by  law,  testimony  of  the  collector  and  his 
deputy  that  the  affidavit  had  been  made  and 
attached  but  had  been  detached  was  com- 
petent. Brasch  v.  Western  Tie  &  Timber 
Co.,  80  Ark.  425,  97  S.  W.  445.  To  estab- 
lish Identity  of  corporation  named  as 
grantee  in  deed,  testimony  of  secretary  of 
state  that  his  records  did  not  show  the 
creation  of  a  corporation  with  the  name 
shown  in  the  deed  was  competent.  Cobb  v. 
Bryan  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  12, 
97  S.  W.   513. 

5S,  59.  Glos  V.  Wheeler,  229  111.  272,  82 
N.  E.  234. 

60.  See   7   C.   L.   1536. 

61.  In  absence  of  fraud  or  mistake  there 
Is  a  conclusive  legal  presumption  that  a 
written  contract  contains  the  entire  agree- 
ment of  the  parties.  Smith  v.  Vose  &  Sons 
Piano  Co.  [Mass.]  80  N.  E.  527.  Proof  of 
conversations  and  oral  negotiations  prior  to 
written  contract,  tendin^-  to  contradict  it, 
held  incompetent,  under  Rev.  Civ.  Code, 
§  1239.  Gardner  v.  Welch  [S.  D.]  110  N. 
W.  110.  Where  a  writing  does  not  show 
on  its  face  that  it  is  incomplete  and  does  not 
purport  to  contain  the  entire  agreement. 
oral  evidence  is  not  admissible  on  the  theory 


that  the  contract  is  partly  oral  and  partly 
written.  Koons  v.  St.  Louis  Car  Co.,  203  Mo. 
227,  101  S.  W.  49. 

«2.  Manson  v.  Dayton  [C.  C.  A.]  153  F. 
258. 

«3.  Horner  v.  Beasley  [Md.]  65  A.  820; 
Wallace  v.  Kelly,  148  Mich.  336,  14  Det.  Leg. 
N.  230,  111  N.  W.  1049;  New  York  Life  Ins. 
Co.  V.  Wolfson,  124  Mo.  App.  286,  101  S.  W. 
162;  Gilroy  v.  Everson-Hickok  Co.,  118  App. 
Div.  733,  103  N.  Y.  S.  620;  Michels  v.  Studnitz, 
103  N.  Y.  S.  817;  "^^alker  v.  Brosius  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  384,  90  S.  W.  655. 
Letters,  ante-dating  and  leading  up  to  and 
culminating  in  written  contract  of  agency, 
held  inadmissible  to  vary  its  terms.  Haas  v. 
Malto-Grapo  Co.,  148  Mich.  358,  14  Det.  Leg. 
N.  187.  Ill  N.  W.  1059.  Proof  of  oral  rep- 
resentations as  to  the  effect  of  a  contract 
and  rights  of  a  party  thereto  is  incompetent, 
when  not  amounting  to  proof  of  fraud. 
Tradesman  Co.  v.  Superior  Mfg.  Co.,  147  Mich. 
702,  14  Det.  Leg.  N.  57,  111  N.  W.  343.  Oral 
proof  of  an  understanding  at  time  contract 
of  sale  was  executed,  which  contradicted  the 
writing,  held  inadmissible.  Newell  v.  Lamp- 
ing [Wash.]  88  P.  195.  An  oral  agreement 
which  alters  an  agreement  in  writing  is  not 
valid  or  binding  unless  executed;  hence 
proof  of  the  oral  agreement  is  not  competent 
to  change  the  written  contract.  Page  v. 
Geiser  Mfg.  Co.,  17  Okl.  110,  87  P.  851.  In 
an  action  on  a  contract  of  guaranty,  a  parol 
agreement  prior  to  execution  of  the  con- 
tract, that  defendant  would  not  be  bound 
if  certain  other  parties  should  fail  to  sign, 
could  not  be  shown.  Lefkovits  v.  First  Nat. 
Bk.  [Ala.]  44  So.  613.  Where  steamship 
ticket  signed  by  the  buyer  provided  for  a 
limitation  of  liability  for  baggage,  parol 
evidence  of  what  took  place  between  the 
buyer  and  agent  at  the  time  was  inadmis- 
sible to  vary  the  terms  of  the  contract  then 
reduced  to  writing.  Bachman  v.  Clyde  S.  S. 
Co.    [C.  C.  A.]    152  F.   403. 

64.  Words  in  a  contract  having  a  clear 
and  unambiguous  import  will  not  be  subject 
to  explanation  by  parol  to  show  what  the 
parties  meant.  West  v.  Hermann  [Tex.  Civ. 
App.]  104  S.  W.  428.  Contract  held  complete 
and  unambiguou^s  and  oral  proof  which 
would  add  a  term  excluded.  United  States 
V.  Fidelity  &  Deposit  Co.  [C.  C.  A.]  152  F. 
596.  Where  no  fraud,  duress,  or  mistake  in 
connection  with  a  written  contract  was  al- 
1(  ged,  it  was  error  to  admit  testimon.v  as  to 
surrounding  circumstances  tending  to  Im- 
peach it.  San  Antonio  &  A.  P.  R.  Co.  v. 
Timon  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  349. 
99   S.   W.    418.     In   the   absence   of   ambiguity 
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to  vary,  add  to,  or  contradict  the  terms  of  a  valid  written  instrument.®'*    The  rule  ap- 


and  of  fraud,  accident,  or  mistake,  parol 
evidence  Is  not  admissible  to  assist  in  the 
interpretation  of  a  written  contract. 
Wheeler  v.  Moore  [Neb.]  Ill  N.  W.  121. 
Where  the  final  agreement  of  the  parties 
is  embodied  in  an  instrument  under  seal, 
other  writings,  prior  or  contemporaneous, 
not  under  seal,  are  Incompetent  to  vary 
or  contradict  the  sealed  instrument.  Kldd  v. 
New  Hampshire  Traction  Co.  [N.  H.]  66  A. 
127. 

65.  Southeastern  Const.  Co.  v.  Parnham 
Co.  [C.  C.  A.]  148  F.  619;  Lower  v.  Hickman, 
80  Ark.  505,  97  S.  W.  681;  Boylan  v.  Cameron, 
126  111.  App.  432;  McKee  v.  Owen,  104  N.  Y.  S. 
373;  Garrison  v.  Kress  [Okl.]  91  P.  1130; 
Perkiomen  R.  Co.  v.  Bromer,  217  Pa.  263,  66  A. 
359;  Reed  v.  Coughran  [S.  D.]  Ill  N.  W.  559; 
Teague  v.  Ricks  [Tex.  Civ.  App.]  17  Tex. 
Ct.    Rep.    656,    100   S.   W.   794. 

Illustrations.  Miscellaneous  Contracts  and 
^\Titings:  Parol  evidence  inadmissible  to 
aid  to  or  vary  terms  of  written  rent  con- 
tract. Smith  v.  Green  [Ga.]  57  S.  E.  98. 
Where  a  way  bill  was  complete  on  its  face 
and  no  fraud  or  mistake  appeared,  parol 
evidence  was  incompetent  to  show  an 
agreement  to  deliver  at  a  certain  packing 
house,  nor  could  such  term  be  added  by 
proof  that  a  way  bill  issued  for  use  of  em- 
ployes only  contained  such  stipulation.  In- 
ternational &  G.  N.  R.  Co.  V.  Griffith  [Tex. 
Civ.  App.]  19  Tex.  Ct.  Rep.  520,  103  S.  W. 
225.  A  contract  with  the  United  States 
provided  that  payment  was  to  be  made  at 
such  times  and  in  such  amounts  as  the 
officer  in  charge  of  the  work  might  elect. 
Proof  that  government  officers  said  just 
before  the  contract  was  signed  that  pay- 
ments could  be  expected  every  thirty  days 
was  Inadmissible.  Ramsey  v.  Perth  Amboy 
Shipbuilding  &  Engineering  Co.  [N.  J.  Eq.] 
65  A.  461.  Writing  construed  as  complete 
contract  for  sale  of  lands  for  right  of  way, 
and  hence  parol  evidence  inadmissible  to 
show  a  time  limit  for  completion  of  part 
of  road  or  other  terms.  Chicago,  etc.,  R.  Co. 
v.  Lane  [Mich.]  113  N.  W.  22.  It  is  not 
competent  to  vary  a  contract  certain  In  its 
terms  by  proof  of  a  custom.  Leonhart  v. 
California  Wine  Ass'n  [Cal.  App.]  89  P.  847. 
Purpose  for  w^hich  property  was  purchased 
by  a  club  held  admissible  in  evidence  in 
order  to  explain  legal  nature  of  trust  in- 
strument executed  at  the  time.  Eis  v.  Croze 
[Mich.]  112  N.  W.  943.  A  written  agreement  ; 
provided  for  an  exchange  of  property  and 
the  giving  of  a  note  and  mortgage  by  plain-  | 
tilf  to  defendant,  which  were  given.  Held,  I 
in  a  suit  by  plaintiff  to  redeem  from  the 
mortgage,  plaintiff  could  not  show  an  oral 
agreement  by  defendant  to  release  the  mort- 
gage on  payment  of  part  of  the  note  and 
release  of  a  mortgage  held  by  plaintiff.  Mc- 
Cusker  v.  Geiger  [Mass.]  80  N.  E.  648. 
Where  written  contract  of  employment 
showed  that  it  was  of  indefinite  duration, 
oral  evidence  was  incompetent  to  show  that 
it  was  to  be  for  a  year.  Wightman  v.  New 
York  Life  Ins.  Co.,  104  N.  Y.  S.  214.  Where 
notes  were  turned  over  as  collateral  to  se- 
cure a  debt,  and  a  written  contract  provided 
that  the  notes  were  to  be  returned  when 
the  debt  was  paid,  oral  proof  was  incompe- 
tent to  show  that  parties  agreed  that  notes 


were  to  be  turned  over  to  debtor  for  collec- 
tion at  maturity  in  order  to  avoid  expense  of 
collection.  Buxton  v.  Alton-Dawson  Mer- 
cantile Co.,  18  Okl.  287  90  P.  19.  Where 
written  contract  for  laying  an  asbestos  gran- 
ite floor  was  complete,  parol  evidence  was 
incompetent  to  show  a  collateral  agreement 
between  defendant  and  plaintiff's  soliciting 
agent  that  the  floor  was  to  be  polished  and 
the  colors  therein  permanent.  McKeige  v. 
Carroll,  105  N.  Y.  S.  342.  Where  draft  by 
creditor  on  debtor  in  favor  of  a  bank  was 
discounted  by  the  bank,  evidence  of  an  un- 
expressed intention  of  the  drawer  when  the 
draft  was  presented  and  discounted  was 
held  inadmissible.  Provident  Nat.  Bank  v. 
Hartnett  Co.  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  748,  100  S.  W.  1024.  In  an  action  for 
failure  to  deliver  hogs  according  to  terms  of 
written  contract,  evidence  that  defendant 
failed  to  deliver  all  his  hogs  was  admissi- 
ble, the  contract  using  the  term  "my  hogs," 
but  proof  changing  the  effect  of  the  written 
terms  was  inadmissible.  Watson  v.  Lamb, 
75  Ohio  St.  481,  79  N.  E.  1075.  Where  con- 
tract of  settlement  was  full,  clear,  and  un- 
ambiguous, parol  evidence  was  Incompe- 
tent to  show  a  contemporaneous  agreement 
whereby  one  of  the  parties  thereto  was  to 
pay  an  additional  sum.  First  Nat.  Bank  of 
Lincoln   v.   Penn  Muc.   Life  Ins.  Co.    [C.  C.  A.] 

147  F.  519.  Where  a  contract  involving  sev- 
eral vessels  is  entire  and  complete,  parol 
evidence  is  inadmissible  to  show  that  a  part 
of  it  never  became  effective  owing  to  the 
nonfulfillment  of  a  condition  precedent. 
Morris  v.  Chesapeake  &  O.  S.  S.  Co.  [C.  C.  A.] 

148  F.  11.  Parol  understandings  of  parties 
prior  to  written  contract  cannot,  though 
they  induced  making  of  contract,  be  per- 
mitted to  vary  Its  plain  provisions.  Gates  v. 
Detroit  &  M.  R.  Co.,  147  Mich.  523,  111  N.  W. 
101.  Receipt  for  property  levied  on  by  an 
officer  was  signed  by  a  director  of  a  cor- 
poration in  his  individual  capacity.  In  an 
action  on  the  receipt  oral  proof  of  an  agree- 
ment that  the  signer  was  to  be  liable  only 
as  a  director  was  held  to  contradict  the 
subsequent  writing,  and  hence  inadmissible. 
Dejon  V.  Street,  79  Conn.  333,  65  A.  145. 
Where  a  written  contract  bound  the  obligor 
to  pay  a  certain  sum  if  a  third  party  failed 
to  pay  it,  an  oral  statement  at  the  time  of 
signing  that  the  obligor  would  not  be  called 
on  to  pay  was  inadmissible.  Doyle  v.  Nest- 
ing, 37  Colo.  522,  88  P.  862.  A  written  ac- 
cord and  satisfaction  "of  all  claims  to  date," 
including  tliree  hogs  killed,  and  claims  for 
damage  to  land  or  crops  or  from  failure 
to  erect  gates,  held  to  exclude  oral  proof 
that  it  did  not  include  damages  arising 
T'rnm  failure  to  maintain  fen^ces.  Row- 
land V.  St.  Louis,  etc.,  R.  Co.,  124  Mo.  App. 
605,  102  S.  W.  19.  Inadmissible  to  show 
that  plaintiff  was  to  receive  instructions  in 
courses  other  than  specified  in  contract. 
American  Educational  Co.  v.  Taggert,  124  111. 
App.  567.  Parol  evidence  is  inadmissible  to 
change  the  legal  effect  of  an  application  for 
dram-shop  license  signed  by  an  abutting 
owner.  People  v.  Griesbach,  127  111.  App. 
462. 

AVritten  contracts  of  sale,  orders,  etc.: 
Where  written  contract  for  sale  of  piano 
provides    for    payment    in    money,    a    prior 
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parol  agreement  to  pay  by  boarding:  certain 
employes  cannot  be  sho'^vn.  Andrew's  v. 
John  Church  Co.,  1  Ga.  App.  560,  58  S.  E.  130. 
Where  a  written  agreement  provided  for  the 
furnishing  of  certain  articles  for  a  speci- 
fied consideration,  parol  evidence  that  a 
certain  note  was  to  be  turned  in  as  the  last 
payment  was  held  inadmissible.  Houts  v. 
Sioux  City  Bras.s  Works  [Iowa]  110  N.  W. 
166.  Where  contract  stated  that  goods  were 
sold  and  that  buyer  assumed  certain  debts 
of  seller  and  was  to  proceed  to  sell  the 
goods  and  pay  proceeds  to  the  seller  less  the 
debts  assumed,  oral  evidence  was  inadmissi- 
ble to  prove  that  the  transaction  was  not 
In  fact  an  absolute  sale.  Doollttle  v.  Murray 
&  Co.  [Iowa]  111  N.  W.  999.  "^'here  sale  of 
sawmill  was  evidenced  by  complete,  unam- 
biguous contract  in  writing,  oral  evidence 
was  incompetent  to  prove  a  warranty  of  the 
capacity  of  the  mill..  Lower  v.  Hickman, 
80  Ark.  505,  97  S.  W.  681.  In  the  absence  of 
proof  of  fraud,  accident,  or  mistake,  oral 
evidence  held  incompetent  to  prove  omis- 
sion of  statement  of  capacity  of  sawmill, 
where  contract  was  complete  on  its  face  and 
contained  a  detailed  memorandum  of  terms 
and  items  sold.  Id.  Where  written  con- 
tract for  sale  of  flour  did  not  contain  an 
alleged  oral  agreement  to  send  salesman 
to  introduce  the  flour,  proof  thereof,  and 
of  a  breach  of  it,  was  inadmissible.  Colum- 
bia Mill.  Co.  V.  Russell  Co.,  89  Miss.  437,  42 
So.  233.  Where  contract  of  sale  of  machin- 
ery was  clear  and  complete  and  no  fraud 
was  alleged,  parol  evidence  was  incompe- 
tent to  prove  a  breach  of  warranty,  not 
contained  in  the  writing,  as  to  the  ca- 
pacity of  the  machinery.  Barry-Weh- 
miller  Machinery  Co.  v.  Thompson  [Ark.] 
104  S.  W.  137.  Contract  of  sale  of  planta- 
tions provided  for  payment  in  cotton  instead 
of  cash,  and  the  contract  was  clear  and 
unambiguous.  Held  parol  evidence  that  the 
cotton  ■was  to  be  gro'wn  on  the  land  sold 
was  inadmissible.  Soudan  Planting  Co.  v. 
Stevenson  [Ark.]  102  S.  W.  1114.  Sale  con- 
tract contained  certain  warranties  and  was 
on  its  face  complete.  Held  an  additional 
warranty  could  not  be  shown  by  parol. 
Johnson,  Berg-er  &  Co.  v.  Hughes  &  Co. 
[Ark.]  103  S.  W.  184.  In  an  action  for  the 
price  of  pictures,  proof  of  a  custom  not  to 
"rough"  pictures  unless  expressly  ordered 
so  to  do  was  inadmissible,  where  the  order 
was  for  pictures  like  samples  in  defendant's 
possession.  Turner  v.  Osgood  Art  Color- 
type  Co.,  223  111.  629,  79  N.  E.  .-^Oe.  Written 
contract  for  sale  of  stock  cannot  be  varied 
by  proof  of  prior  negotiations.  Commercial 
&  Savings  Bank  v.  Pott,  150  Cal.  358,  89  P. 
431.  Written  contract  provided  for  delivery 
of  specified  quantities  of  grapes  of  a  cer- 
tain kind  at  certain  prices.  Held  proof  of 
a  custom  relating  to  amount  of  daily  deliver- 
ies was  incompetent,  the  contract  not  pro- 
viding for  any  limitation  on  the  amount  of 
daily  deliveries.  Leonhart  v.  California 
Wine   A.s.s'n    [Cal     App.]    5i9   P.    S47. 

LeaHes:  A  lease  is  a  contract  within  the 
meaning  of  the  parol  evidence  rule.  Hins- 
dale v.  McCune  [Iowa]  113  N.  W.  478.  Where 
a  written  lease  expressly  Included  all  of  cer- 
tain premises  including  a  farm,  oral  evi- 
dence that  It  did  not  cover  the  farm  was 
inadmissible.  Suderman-Dolscn  Co.  v. 
Rogers  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  346, 
104   S.   W.   193.     Where   written   lease   is   for 


a  term  of  one  year,  oral  evidence  Is  incom- 
petent to  show  a  tenancy  from  montla  to 
month.  Dodd  v.  Pasch  [Cal.  App.]  91  P.  166. 
Parol  evidence  is  inadmissible  to  annex  to  a 
written  lease  a  condition  which  would  de- 
feat Its  operative  effect.  Morris  v.  Healy 
Lumber  Co.  [Wash.]  91  P.  186.  In  an  ac- 
tion for  an  accounting  between  a  landlord 
and  tenant,  evidence  of  an  oral  agreement 
by  the  landlord  to  construct  a  drain,  made 
without  consideration,  and  of  damage  to  tlie 
land  by  reason  of  failure  to  construct  it,  is 
inadmissible,  the  oral  agreement  being  omit- 
ted from  the  written  lease.  Gandy  v.  Wilts* 
[Neb.]  112  N.  W.  569.  Prior  and  contempo- 
raneous conversations  are  inadmissible  to 
change  terms  of  written  lease.  Jackson 
Brewing  Co.  v.  Wagner,  117  La.  875,  42  So. 
356.  Where  party  did  not  claim  that  a. 
mistake  had  been  made  in  a  lease,  a  conver- 
sation after  Its  execution  was  held  inad- 
missible. Johnston  v.  Mulcahy  [Cal.  App.J 
88  P.   491. 

Deeds  and  morteagres:  TNTien  the  consid- 
eration stated  In  a  deed  for  land  made  by  a 
father  to  a  daughter  is  one  dollar,  the  daugh- 
ter takes  the  land  as  purcliaser,  and  parol 
evidence  is  not  admissible  to  siiow  that  the 
consideration  was  not  paid,  and  that  In 
fact  the  consideration  was  natural  love  and 
affection.  Cowden  v.  Cowden.  7  Ohio  C.  C. 
(N.  S.)  277.  The  terms  of  a  deed  cannot  be 
varied,  altered,  or  modified  by  parol  evidence. 
Sutton  v.  Lemen,  130  111.  App.  50.  Parol 
evidence  held  incompetent  to  prove  that  a 
patent  from  the  state  conveyed  the  land  ta 
the  grantees  in  trust.  Sanborn  v.  Loud 
[Mich.]  113  N.  W.  S09.  Deed  to  right  of  way 
for  telephone  line  being  unambiguous,  parol 
evidence  was  incompetent  to  limit  Its  effect 
to  a  grant  for  a  noncommercial  line.  North- 
eastern Tel.  &  T.  Co.  v.  Hepburn  [N.  J.  Eq.] 
65  A.  747.  Where  deed  Is  clear  and  unam- 
biguous, only  a  clear  case  of  fraud,  acci- 
dent, or  mistake  will  warrant  admission  of 
parol  proof  as  to  its  terms.  Taylor  v.  South- 
erland  [Ind.  T.]  104  S.  W.  874.  Where  a 
deed  is  unambiguous  and  purports  to  con- 
vey the  present  title,  parol  evidence  not 
directed  to  proof  of  such  attendant  circum- 
stances as  to  raise  an  implied  trust  Is  not 
admissible  to  contradict  the  deed  by  show- 
ing that  It  "was  not  intended  to  become 
binding  until  the  happening  of  a  future  event 
to  be  brouglit  about  by  the  grantor.  Wil- 
liams v.  Smith  [Ga.]  57  S.  E.  801.  Where 
deed  contains  special  warranty  against  in- 
cumbrances, grantor  cannot  recover  tax  as- 
sessed prior  to  conveyance  from  grantee  on 
parol  proof  that  this  tax  was  to  be  paid  as 
a  part  of  the  consideration.  Edison  Elec. 
Illuminating  Co.  v.  Gibby  Foundry  Co. 
[Mass.]  80  N.  E.  479.  Parol  evidence  that 
mortgage  was  intended  to  cover  crops  in  a 
county  other  than  that  named  in  the  mort- 
gage held  inadmissible.  Baker  v.  Cotney 
[Ala.]  43  So.  786.  Parol  evidence  Is  incompe- 
tent to  contradict  an  absolute  deed  by  show- 
ing an  agreement  that  buildings  on  the  prem- 
ises were  not  to  be  conveyed.  Mahaffey  v. 
liumbarger  Lumber  Co.,  61  W.  Va.  571,  56  S. 
E.  893.  In  the  absence  of  proof  of  fraud  or 
mistake,  parol  evidence  Is  inadmissible  t& 
show  that  grantor  did  not  Intend  to  include 
a  certain  tract  in  a  deed.  McCreary  v.  Skid- 
more  [Ky.]  99  S.  W.  219.  Whore  deed  was. 
broad  enough  to  Include  everything  on  the 
land    conveyed    except    certain    personal    ef- 
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fects,  parol  evidence  was  inadmissible  to 
vary  or  contradict  it.  Carter  v.  Childress 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  392,  99  S. 
W.    714. 

NOTE.  Parol  evidence  rule  as  applied  to 
deeds,  mortgages,  etc.:  "Tlie  general  rule  of 
law  ■which  excludes  testimony  of  prior  or  con- 
temporaneous oral  declarations  and  agree- 
ments to  carry  the  terms  or  legal  effect  of  a 
written  contract  is  too  elementary  to  permit 
of  argument  or  citation  of  authorities.  It  is 
also  well  established  that  a  deed  purporting 
to  transfer  or  convey  title  to  property  may 
be  shown  bj-  parol  to  have  been  given  and 
received  as  a  mortgage  whether  the  action 
be  in  equity  or  at  law.  McAnnulty  v.  Seick, 
59  Iowa,  58S.  13  X.  W.  743;  Frick  v.  Kabaker, 
116  Iowa,  502,  90  N.  "W.  498.  This  rule  is  not 
altogether  an  exception  ingrafted  upon  the 
former;  because,  ordinarily  speaking,  a  deed 
is  not  evidence  of  the  contract  between  the 
parties,  but  is  rather  the  consummation  of  a 
contract  resting  in  parol  or  in  another  writ- 
ing. Trayer  v.  Reeder,  45  Iowa,  272;  Saville 
V.  Chalmers,  76  Iowa,  325,  41  N.  "W.  30; 
Bever  v.  Bever,  144  Ind.  162,  41  N.  E.  944; 
Davis  V.  Hopkins,  18  Colo.  153,  32  P.  70. 
But  where  any  inconsistency  is  found  be- 
tween the  terms  of  the  preliminary  contract 
and  the  deed  which  witnesses  the  consum- 
mation, the  latter  will  prevail.  Philbrook  v. 
Emswiler,  92  Ind.  590;  Cole  v.  Gray,  139  Ind. 
396,  38  N.  E.  856.  It  may  be  further  con- 
ceded that  the  purpose  for  w^hich  a  writing 
was  delivered  may  generally  be  shown  by 
parol;  but  this  is  subject  to  the  restriction 
that  the  purpose  thus  shown  must  not  be  in 
contradiction  of  the  express  terms  of  such 
writing.  Courtwright  v.  Strickler.  37  Iowa, 
382;  Dickson  v.  Harris,  60  Iowa,  727,  13  N.  TV. 
335;  Blair  v.  Buttolph,  72  Iowa,  31,  33  N.  W. 
849;  DeGoey  v.  Van  Wyk,  97  Iowa,  492,  66  N. 
W.  787.  These  rules  have  been  most  fre- 
quently applied  to  conveyances  of  real  es- 
tate, but  have  sometimes  been  invoked  in 
the  consideration  of  bills  of  sale  of  personal 
property.  Voorhies  v.  Hennesy.  7  Wash.  243, 
34  P.  931;  Seavey  v.  TT'alker,  108  Ind.  78,  9 
N.  E.  347;  Frick  v.  Kabaker,  116  Iowa,  502, 
90  N.  T\".  498.  But,  where  the  writing  is 
something  more  than  a  formal  transfer  of 
title  credited  by  the  parties,  and  contains 
mutual  stipulations  and  provisions  which 
the  parties  specifically  undertake  to  observe, 
it  is  held  with  very  general  unanimity  that 
parol    evidence   is   not   admissible. 

"It  has  been  held  that,  where  a  mortgage 
secures  in  express  terms  the  payment  of  a 
given  sum  of  money,  parol  evidence  will  not 
be  admitted  to  show  the  real  purpose  of  the 
parties  was  to  secure  the  performance  of  an 
oral  agreement.  Adair  v.  Adair.  5  Mich.  204, 
71  Am.  Dec.  779.  Nor  will  such  evidence  be 
admitted  to  show  that  a  mortgage  gi\~en  by 
an  individual  was  in  fact  the  mortgage  of  a 
partnership  of  ■^vhich  he  was  a  member. 
Jones  V.  Phelps,  5  Mich.  218.  One  B.  having 
ackno'wledged,  in  writing,  the  receipt  of  pay- 
ment from  G.  for  a  private  way  across  his 
land,  it  was  incompetent  for  him  to  show  by 
parol  that  the  grant  was  understood  to  be 
personal  only,  and  subject  to  revocation  by 
the  grantor.  "Wetherell  v.  Brobst,  23  Iowa, 
B86.  Where  the  parties  have  in  writing  de- 
clared in  clear  and  unambiguous  terms  the 
purpose  of  their  agreement,  that  declaration 
cannot  be  denied  or  varied  by  proof  of  prior] 


or  contemporaneous  parol  agreements.  Crane 
V.    Bayley.    11'6    Mich.    323,    85    X.    W.    S74. 

"It  is  believed  that  no  case  can  be  found 
where  parol  evidence  has  been  received  for 
the  purpose  of  showing  that  such  an  instru- 
ment (assignment)  was  given  merely  as 
collateral  security,  and  not  for  the  precise 
purpose  mentioned  in  it.  Without  comment- 
ing upon  the  authorities,  the  following  are 
ample  to  show  that  the  evidence  was  not 
competent — citing  1  Greenl.  Ev.  §  275; 
McCrea  v.  Purmornt,  16  Wend.  [N.  Y.]  461, 
30  Am.  Dec.  103;  Kellogg  v.  Richards,  14 
Wend.  [N.  Y.]  117;  Goodyear  v.  Ogderu  4 
Hill  [N.  Y.]  104;  Graves  v.  Friend.  5  Sandf. 
[X.  Y.]  568;  Coon  v.  Knap.  8  N.  Y.  402,  59 
Am.  Dec.  502;  Cocks  v.  Barker,  49  N.  Y.  107; 
Hinckley  v.  Railroad  Co.,  56  N.  Y.  429;  Van 
Bokkelen  v.  Taylor,  62  N.  Y,  105;  Shaw  v. 
Ins.  Co.,  69  N.  Y.  286;  TS'ilson  v.  Deen,  74 
N.  Y.  531;  Eighmie  v.  Taylor,  98  N.  Y.  228; 
Thomas  v  Scutt,  127  X.  Y.  13.",,  27  X.  E.  961." 
"Parol  evidence  is  inadmissible  to  annex  to 
a  bill  of  sale  or  contract  of  sale  any  condi- 
tion inconsistent  with  the  conditions  therein 
expressed.  17  Cyc.  645;  Davis  v.  Robinson, 
71  Iowa,  618,  33  N.  W.  132;  Daly  v.  Kimball, 
67  Iowa,  132,  24  N.  W.  756;  Fawkner  v.  Lew 
Smith  Wall  Paper  Co..  88  Iowa.  169,  55  N.  W. 
200,  45  Am.  St.  Rep.  230;  McCormick  v.  Mar- 
ket, 107  Iowa,  340,  78  N.  W.  33;  Xeal  v.  Flint, 
8S  Me.  72,  33  A.  669;  Whitaker  v.  Sumner. 
20  Pick.  [Mass.]  399;  Stevens  v.  Wiley,  165 
Mass.  177,  43  X'.  E  177." — From  opinion  of 
Weaver,  C.  J.,  in  Doolittle  v.  Murray  &  Co. 
[Iowa]    111  N.  Vr.  1003. 

Insurance  policies:  Insurance  policy  de- 
scribed property  as  dwelling  house,  and  tlaat 
destroyed  consisted  of  stores  and  dwelling 
house  combined.  Held,  proof  that  broker 
who  wrote  the  policy  had  maps  showing  the 
property  correctly  was  inadmissible.  Bow- 
ditch  v.  Norwich  Union  Fire  Ins.  Co.,  193 
Mass.  565,  79  N.  E.  788.  No  claim  of  fraud 
or  mistake  being  made,  oral  evidence  tend- 
ing to  vary  or  contradict  insurance  policy 
held  incompetent.  Rief  v.  Continental  Casu- 
alty Co.  [Wis.]  Ill  N.  W.  502.  Oral  evidence 
to  show  agreement  prior  to  signing  of  appli- 
cation for  insurance.  Prince  v.  State  Mut. 
Life  Ins.  Co.  [S.  C]  57  S.  E.  766.  The  parol 
evidence  rule  applied  to  a  contract  of  insur- 
ance. Gish  V.  Insurance  Co.  of  North  Am- 
erica [Okl.]  87  P.  869.  Where  an  application 
for  fire  insurance  and  the  policy  clearly 
indicated  that  the  policy  covered  only  lum- 
ber in  the  yard  or  sheds  and  excluded 
stock  in  the  sawmill  and  additions,  oral  evi- 
dence was  inadmissible  to  vary  the  contract 
by  showing  that  it  covered  all  the  lumber. 
Ferguson  v.  Lumbermen's  Ins.  Co.  [Wash.] 
88  P.   128. 

Notes:  Parol  evidence  may  be  received  to 
explain  that  a  promissory  note  was  an  ac- 
commodation note,  or  to  be  held  as  collat- 
eral, but  cannot  be  received  to  defeat  re- 
covery thereon  where  the  payee,  on  the 
strength  of  its  execution  and  delivery  and 
at  the  maker's  request,  extended  credit  to 
a  third  person.  "Willoughby  v.  Ball,  18  Okl. 
525,  90  P.  1017.  Where  a  note  is  given  as  a 
subscription  to  a  railroad  corporation  to  aid 
in  the  construction  of  a  road,  representa- 
tions made  prior  to  or  contemporaneous  with 
the  execution  of  the  note  are  not  admissible 
to  contradict,  change,  vary,  or  add  to  the 
conditions     plainly     incorporated     into     and 
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plies  as  well  to  terms  necessarily  implied  or  read  into  a  contract  by  law  as  to  those 
expressly  stated.*"^  Parol  evidence  is  of  course  incompetent  to  supply  elements  of 
a  contract  required  by  the  statute  of  frauds  to  be  in  writing/^  though  proof  of  the 
circumstances  surrounding  its  execution  and  the  condition  of  the  parties  may  be 
shown,^^  and  is  particularly  applicable  when  the  contract  declares  on  its  face  that 
it  is  unconditional  except  as  therein  noted.*^" 

Where  it  appears,  however,  that  the  parties  did  not  intend  to  reduce  the  entire 
contract  to  writing,  oral  evidence  is  competent  to  show  omitted  terms  consistent  with 
those  contained  in  a  written  memorandum,^"  since  the  existence  of  such  a  partial 
memorandum  does  not  exclude  parol  proof  of  the  real  and  entire  contract  of  the 
parties,'^^  but  this  rule  does  not  permit  contradiction  of  the  written  terms  by  parol,^^ 


made  a  part  of  the  note.  Guthrie  &  W.  R. 
Co.  V.  Rhodes  [Okl.]  91  P.  1119.  One  who 
knowingly  gives  promissory  notes  for  the 
price  of  land,  and  accepts  a  bond  for  deed 
from  the  payee  providing  for  payment  of  the 
sum  secured  by  notes,  cannot  defeat  collec- 
tion of  the  notes  by  showing  an  antecedent, 
executory  agreement  by  the  payee  to  give 
him  the  land  or  to  sell  at  a  price  other  than 
that  stated  in  the  written  contract.  Carroll 
V.  Hutchinson  [Ga.  App.]  58  S.  E.  309.  In  a 
suit  on  a  promissory  note,  a  verbal  agree- 
ment by  the  payee  to  take  less  than  the 
stipulated  sum  is  inadmissible.  Bowen  v. 
Waxelbaum  &  Bro.  [Ga.  App.]  58  S.  E.  784. 
Oral  evidence  is  incompetent  tending  to 
show  an  oral  contract  made  at  the  time  a 
note  was  executed  altering  the  effect  of  the 
note.  Whitehead  v.  Emmerich  [Colo.]  87  P. 
790.  In  the  absence  of  any  allegation  of 
fraud,  accident,  or  mistake,  parol  proof  is 
incompetent,  in  an  action  on  promissory 
notes,  to  show  that  they  were  given  as  se- 
curity only,  and  that  the  promissor  was  not 
to  be  bound.  Byrd  &  Co.  v.  Marietta  Fertil- 
izer Co.,  127  Ga.  30,  56  S.  E.  86.  Plaintiff  gave 
a  note  to  trustees  of  a  railroad  conditioned 
only  upon  construction  of  a  railroad  to  a  cer- 
tain city,  and  the  note  was  transferred  to  a 
trustee,  the  assignment  reciting  that  the 
consideration  was  the  benefit  to  be  derived 
from  building  of  the  road.  Held  parol  evi- 
dence inadmissible  to  show  an  oral  agree- 
ment not  to  build  a  station  between  two  cer- 
tain towns.  Farrington  v.  Stuckey  [Ind. 
T.]    104    S.    W.    647. 

Endorsements  on  negotiable  instruments: 
An  indorsement  in  terms  "with  recourse"  on 
a  note  cannot  be  shown  by  parol  to  be  in- 
tended to  be  "without  recourse."  Kinsel  v. 
Ballou  [Cal.]  91  P.  620.  Where  a  note  is 
transferred  by  written  assignment  to  a  cer- 
tain person,  it  is  not  competent  to  show  by 
parol  that  title  was  in  another  than  the 
assignee.  Hester  v.  Gairdner  [Ga.]  58  S.  E. 
165.  The  legal  effect  of  a  blank  indorsement 
on  a  note  cannot  be  varied  by  parol.  Tor- 
bert  V.  Montague  [Colo.]  87  P.  1145.  A 
contract  of  indorsement  (promissory  note) 
cannot  be  varied  by  evidence  that  the  in- 
dorsee promised  to  keep  the  indorser  in- 
formed as  to  the  maker's  conduct  and  failed 
to  do  so.  Hopkins  v.  Merrill,  79  Conn.  626, 
66  A.  174.  Contract  made  by  indorsement 
and  delivery  of  a  negotiable  promissory  note 
cannot  be  varied  or  contradicted  by  parol, 
contemporaneous  agreement.  Crilly  v.  Gal- 
lice  [C.  C.  A.]  148  F.  835.  Parol  evidence 
held    Incompetent   to   change    legal   effect   of 


written  waiver  of  demand  placed  on  a  note 
by  an  indorser.  Toole  v.  Crafts  [Mass.]  82 
N.   B.   22. 

66.  United  States  v.  Fidelity  &  Deposit 
Co.  [C.  C.  A.]  152  F.  596.  If  what  the  law 
implies  from  the  written  terms  makes  the 
contract  complete,  this  is  sufficient  to  ex- 
clude parol  proof.  Peterson  v.  Chaix  [Cal. 
App.]  90  P.  948.  Where  the  statute  fixes  the 
status  of  a  party  to  a  negotiable  instrument 
as  being  that  of  an  indorser,  parol  evidence 
is  not  admissible  to  vary  tliat  status.  Bau- 
meister  v.  Kuntz  [Fla.]  42  So.  886.  Where 
a  statute  provides  a  standard  of  weight,  and 
also  provides  that  contracts  are  to  be 
construed  with  reference  to  such  statutory 
standard,  it  will  be  presumed  that  parties 
contracted  with  reference  thereto,  and  proof 
of  a  usage  in  conflict  therewith  is  inadmis- 
sible. (Sale  of  structural  steel  at  a  certain 
price  per  pound.)  Hale  Bros.  v.  Milliken 
[Cal.   App.]    90   P.    365. 

67.  Where  the  description  in  a  contract 
for  the  sale  of  land  is  definite,  certain, 
and  complete,  parol  evidence  is  incompetent 
to  show  that  entirely  different  tract  was 
intended,  the  entire  contract  being  required 
iiy  Civ.  Code.  §  1741.  to  be  in  writing.  Will- 
mon  V.  Peck  [Cal.  App.]  91  P.  164.  In 
the  absence  of  fraud  or  mistake,  extrinsic 
evidence  is  incompetent  to  supply  omissions 
or  rectify  defects  in  a  contract  to  convey 
land  which  is  lacking  in  some  essential  ele- 
ment. Chambers  v.  Roseland  [S.  D.]  112  N. 
W.  148. 

68.  While  parol  evidence  is  incompetent 
to  vary  or  change  a  written  contract  or  aid 
a  memorandum  insufficient  under  the  stat- 
ute of  frau  1  ye^  it  is  competen,t  to  show 
the  surrounding  circumstances  and  the  con- 
dition of  the  parties  when  the  writing  was 
made.  Great  Western  Print.  Co.  v.  Belcher 
[Mo.  App.]   104  S.  W.  894. 

69.  Scientific  American  Compiling  Dept. 
v.  Crelghton,  32  Pa.  Super.  Ct.   140. 

70.  St.  Louis,  etc.,  R.  Co.  v.  Wynne  Hoop 
&  Cooperage  Co.  [Ark.]  99  S.  W.  375;  Chi- 
cago Tel.  Supply  Co.  v.  Marne  &  Elkhorn  Tel. 
Co.  [Iowa]  111  N.  W.  935;  Taylor  v.  Elmira 
Storage  &  Supply  Co.,  54  Misc.  363,  104  N.  Y. 
S.  557;  Ivey  v.  Bessemer  City  Cotton  Mills, 
143  N.  C.  189,  55  S.  E.  613.  Where  note  was 
dated  a  certain  year  and  day  and  made  pay- 
able on  a  certain  day  of  a  certain  month, 
no  year  being  given,  parol  proof  was  compe- 
tent to  supply  the  omi.ssion.  Leftier  Co.  V. 
Dickerson,  1  Ga.  App.  63,  57  S.  E.  911. 

71.  Where  contract  rests  partly  in  writ- 
ing  and   partly    in    parol,    the   parol    portion 
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Where  the  written  evidence  of  a  contract  or  a  term  thereof  is  ambiguous  or  un- 
certain, oral  or  extrinsic  evidence  is  admissible  to  explain  the  ambiguity  or  clear  up 
the  uncertainty,  in  order  that  the  real  intention  of  the  parties  may  be  made  to  ap- 
pear."    For  this  purpose  evidence  of  the  facts  and  circumstances  leading  up  to 


thereof    may    be    proved    by    oral    testimony. 
Hupni   V.   Freehill,    125   111.   App.    345.      If  it  is 
apparent  that  a  writing  does  not  contain  the 
entire    agreement    of    the    parties,    oral    evi- 
dence is  competent  to  show  the  entire  agree- 
ment,  or  a  collateral  agreement,   which  does 
not  contradict  the  written  evidence.     Roque- 
more  v.  Vulcan  Iron  Works  Co.   [Ala.]   44  So. 
B57.     "Where   it  appeared   that  a  contract   for 
the    sale    of   a   business   was    only   partly    re- 
duced to  writing,  parol  evidence  was  compe- 
tent to  show  the  entire  contract.     McConnell 
V.    Camors-McConnell    Co.    [C.    C.    A.]    152    F. 
321.     Where    contract    of    sale    of    telephones 
did  not  purport  to  contain  all  tlie  terms  and 
contained     no     warranty,     the     fact     that     a 
printed   catalogue   contained   a  warranty   did 
not    exclude    parol    evidence    of    a    different 
warranty.     Chicago  Tel.  Supply  Co.  v.  Marne 
&    Elkhorn    Tel.    Co.    [Iowa]    111    N.    W.    935. 
The   parol   evidence   rule   applies   only   where 
there   is   in    fact   a   written   contract;    it   does 
not   apply    to   a   contract   partly   written   and 
partly    oral.     Hallowell   v.   McLaughlin   Bros. 
[Iowa]     111    N.    W.     428.     Parol    evidence    is 
competent   to    show   whether   a   certificate   of 
deposit  was   given    for   a  deposit  or  a   loan. 
State  V.  Corning  State  Sav.  Bank   [Iowa]    113 
N.    AV.     500.     Where    a    written     contract     i.s 
stricken  from  a  pleading  and  it  is  introduced 
as    evidence    merely,    parol    proof   that    it   did 
not   express   the   true   agreement  of  the  par- 
ties is  admissible  without  a  plea  of  fraud  or 
mistake.  Martin  v.  Ferguson    [Ky.]   104  S.  W. 
698.     Where  the  original  contract  was  verbal 
and  entire,   the  fact  that  part  of  it  was  af- 
terwards  reduced   to   writing  does   not   make 
parol  evidence   incompetent  to  show  the   en- 
tire  agreement.     Picard  v.   Beers    [Mass.]    81 
N.   E.   246.     Where   agreement  as   to   sales   of 
stock   was   oral,   and   tickets   were   thereafter 
given  showing  the   terms  of  the  transaction, 
which  were  not  signed  by  either  of  the  par- 
ties,   oral    evidence    was    competent    to    show 
the  contract.    Id.    Writing  held  a  mere  mem- 
orandum of  Items  sold  and  not  contract,  and 
hence    parol    proof    was    competent    to    show 
terms    of    contract.     North    Packing    &    Pro- 
vision   Co.    V.    Lynch    [Mass.]    81    N.    B.    891. 
Oral  sale  was  completed  on  April  3,  1903.     A 
vi'ritten    instrument    was    drawn    and    signed 
May    26,    reciting    a    present    sale,    and    one 
dated  Dec.   1  recited  the  sale  of  April  3,  and 
each  altered  the  terms  of  the  original  agree- 
ment   as    to    tirne    of    payment    and    security. 
Held  the  writings  did  not  purport  to  contain 
the    entire    agreement    of    the    parties,    and 
hence   oral  evidence  was  competent.     Cooper 
v.  Payne,  186  N.  Y.  334,  78  N.  E.  1076.     Where 
letter  did  not  purport  to  be  a  complete  con- 
tract but  was   a  mere   memorandum  reciting 
and   confirming   an    oral   agreement,   the   oral 
agreement    was    the    real    contract    and    the 
letter    was    not    conclusive    as    to    its    terms. 
Perry  v.  Bates,  115  App.  Div.  337,  100  N.  Y.  S. 
881.     Where    written     order    for     typewriter 
vv-as  admitted  to  be  part  of  the  contract,  tes- 
timony   tending   to    show    that    payment   was 
to   be   made    in    part   by   allowing  a   commis- 
sion on  sale  of  other  machines  to  be  applied  ! 


thereon  was  held  not  to  contradict  the  writ- 
ing but  to  supplement  it  by  showing  the  en- 
tire agreement.  Smith  Premier  Typewriter 
Co.  V.  Rowan  Hardware  Co.,  143  N.  C.  97,  55 
S.  E.  417.  "Sixty  days  net"  held  ambiguous. 
Hagen  Co.  v.  Greenwood.  27  Pa.  Super.  Ct. 
239.  Resort  to  prior  negotiation  allowed  in 
case  of  ambiguity  as  to  whether  penalty  or 
liquidated  damages  was  intended.  United 
States  v.  Bethlehem  Steel  Co.,  205  U.  S.  105, 
51  Law.  Ed.  731.  Extrinsic  evidence  held 
admissible  to  explain  ambiguous  provisions 
as  to  amount  of  work  to  be  done.  Jones  & 
L.  Steel  Co.  v.  Monongahela  &  W.  Dredging 
Co.  [C.  C.  A.]  150  F.  298.  In  action  at  law 
against  carrier  for  injuries  to  live  stock, 
where  carrier  relied  on  provision  of  contract 
of  carriage  exonerating  it  from  part  of  lia- 
bility, held  that  plaintiff  might  show  that, 
through  mistake,  said  contract  was  not  prop- 
erly reduced  to  writing,  and  that  writing 
set  up  did  not  contain  real  agreement.  Cin- 
cinnati, etc.,  R.  Co.  V.  Pendleton,  29  Ky.  L. 
R.  721,  96  S.  W.  434. 

73.  Where  a  memorandum  of  a  contract 
is  incomplete,  extrinsic  evidence  is  admis- 
sible only  as  to  terms  on  which  the  writing 
is  silent  or  as  to  which  there  is  uncertainty 
or  ambiguity.  Peterson  v.  Chaix  [Cal.  App.] 
90   P.    948. 

73.  Massey  Bros.  v.  Dixon  Bros.  [Ark.]  99 
S.  W.  383;  Kitzman  v.  Carl,  133  Iowa,  340, 
110  N.  W.  587;  Schuster  v.  Snawder  [Ky.] 
101  S.  W.  1194;  Smith  v.  Vose  &  Sons  Piano 
Co.  [Mass.]  80  N.  E.  527;  Ivey  v.  Bessemer 
City  Cotton  Mills,  143  N.  C.  189,  55  S.  E.  613; 
Loomls  V.  MacFarlane  [Or.l  91  P.  466;  Sell- 
ers V.  Atlantic  Coast  Line  R.  Co.  [S.  C]  57 
S.  E.  1102.  Contract  for  sale  of  coal  vein 
held  not  ambiguous.  Armstrong  v.  Ross,  61 
W.  Va.  38,  55  S.  E.  895.  Ambiguity  in  de- 
scription by  metes  and  bounds  held  to  admit 
parol  proof  that  bounds  were  agreed  upon 
and  set  on  the  land.  Haskell  v.  Friend 
[Mass.]  81  N.  E.  962.  Where  written  con- 
tract was  for  driving  of  well  which  would 
produce  a  certain  number  of  gallons  per  min- 
ute, oral  proof  was  competent  to  show  that 
fresh,  not  salt,  water  was  Intended.  Bill 
of  lading  held  ambiguous  as  to  place  of  de- 
livery of  goods  so  as  to  render  competent 
proof  of  custom  to  show  meaning  of  terms 
used  and  intended  place  of  delivery.  South- 
ern R.  Co.  v.  Cofer  [Ala.]  43  So.  102;  Smith 
V.  "Vose  &  Sons  Piano  Co.  [Mass.]  80  N.  E. 
527.  Writing  addressed  to  "E.  Agent,"  and 
signed  by  defendant  stating  that  he  would 
pay  a  certain  sum  for  property  and  pay  a 
certain  commission,  held  ambibuous  as  not 
showing  whose  agent  "E"  was  nor  to  whom 
the  commission  was  to  be  paid.  Hanna  v. 
Espalla  [Ala.]  42  So.  443.  Lease  gave  lessee 
right  to  conduct  on  premises  restaurants 
and  "buffets."  Held  evidence  was  competent 
to  show  that  the  word  "buffets"  was  in- 
tended to  include  bars.  Pine  Beach  Inv. 
Corp.  V.  Columbia  Amusement  Co.,  106  Va. 
810,  56  S.  E.  822.  Salesman's  contract  pro- 
vided for  certain  salary  if  sales  "averaged" 
a  certain  amount  per  annum,  and  contained 
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other  provisions  for  compensation.  It  was 
held  ambiguous.  Novelty  Hat  Mfg.  Co.  v. 
Wiseberg-,  126  Ga.  SOO,  55  S.  E.  923.  Contract 
of  employment  of  fur  cutter  provided  for 
certain  salary  during  "busy  season"  and 
other  salary  during  "dull  season."  Oral 
proof  to  explain  meaning  of  these  terms  in 
the  fur  trade  was  admissible.  Schultz  v. 
Simmons  Fur  Co.  [Wash.]  90  P.  917.  An 
agreement  between  a  widow  having  a  dower 
Interest  in  land  and  a  person  owning  a  four- 
fifths  interest,  relating  to  the  boundary, 
provided  that  each  was  "to  have  and  to 
hold"  one  "end"  of  the  land.  Held  there 
was  a  latent  ambiguity  as  to  the  estate  each 
was  to  have  to  explain  which  parol  evidence 
was  competent.  Slusher  v.  Slusher  [Ky.] 
102  S.  "V\'.  1188.  An  assignment  of  a  judg- 
ment contained  the  statement  that  the  as- 
signor appointed  the  assignee  its  irrevocable 
attorney  with  power  of  substitution.  Held 
the  assignment  was  abiguous  as  to  the  in- 
terest intended  to  be  transferred  to  the  as- 
signee, and  parol  evidence  on  the  question 
was  competent.  First  Nat.  Bank  v.  Miller, 
48  Or.  587,  87  P.  892.  Contract  of  shipment 
of  cattle  being  silent  as  to  exact  point  of 
delivery  in  a  certain  city,  parol  evidence  on 
that  point  was  admissible  in  explanation. 
Texas  &  P.  R.  Co.  v.  Coggin  [Tex.  Civ.  App.] 
18  Tex.  Ct.  Rep.  75,  99  S.  W.  1052.  Extrinsic 
evidence  held  admissible  to  explain  writing 
whereby  party  acknowledged  receipt  of 
money  and  stated  that  full  settlement  should 
be  deferred  until  a  date  named  in  "a  note," 
this  making  the  writing  ambiguous.  Zerr 
V.  Klug,  121  Mo.  App.  286,  98  S.  W.  822. 
Where  a  memorandum  of  a  broker's  contract 
for  compensation  was  silent  or  at  least  am- 
biguous on  a  certain  point  (who  was  to  do 
a  certain  act),  extrinsic  evidence  was  com- 
petent to  supply  the  omission  and  explain 
the  contract.  Blake  v.  Miller  [Iowa]  112  N. 
W.  158.  Contract  bound  owner  of  land  to 
convey  to  railroad  a  right  of  way  50  feet 
wide  on  each  side  of  the  center  line,  as  fin- 
ally located,  at  $100  per  acre.  Parol  evi- 
dence was  held  competent  to  show  that  line 
had  already  been  located,  that  owner  knew 
it,  and  that  part  of  a  right  of  way  already 
bought  and  paid  for  was  included,  and  that 
railroad  was  not  to  pay  for  such  uortion. 
Albert  v.  Tidewater  R.  Co.  [Va.]  58  S.  E. 
675.  Accident  policy  insured  a  person  as 
"contractor,  office  and  traveling."  Held  oral 
proof  that  agent  knew  insured  was  a  rail- 
road contractor  was  admissible  to  show  what 
was  meant  by  the  quoted  words.  Trow  v. 
Preferred  Ace.  Ins.  Co.  [Vt.]  67  A.  821.  A 
theatrical  contract  employed  an  actress  for 
a  certain  part  for  the  "regular  season." 
Held  parol  evidence  was  competent  to  show 
what  theatrical  men  understood  by  that 
term.     Lovering  v.  Miller   [Pa.]   67  A.  209. 

Contract  or  ivritlng-  held  iinamblRuoiiiS  and 
parol  or  oxtrinHic  pr«>of  exclu«le<l:  Contract 
unambiguous  and  oral  evidence  inadmissible. 
Harrison  v.  Franklin  [Mo.  App.]  103  S.  W. 
BS5.  Provision  in  policy  of  insurance  ex- 
empting company  from  liability  under  cer- 
tain facts  held  unambiguous.  Wheeler  v. 
Fidelity  &  Casualty  Co.  [Ga.]  58  S.  E.  709. 
Stipulation  in  a  bill  of  sale  that  title  was 
conveyed  subject  to  liens  of  record  held 
elf  ar  and  unambiguous.  Townsend  v.  South- 
ern Product  Co.,  127  Ga.  342,  56  S.  E.  436. 
Contract  of  sale  held  unambiguous  and  con- 
versation  of  parties   Inadmissible    to   contra- 


dict It.  Cobb  V.  Johnson,  126  Ga.  618,  55  S. 
E.  935.  Written  contract  was  for  sale  of 
"about"  250  tons  of  grapes,  "more  or  less" 
Held  quoted  words  did  not  make  it  ambigu- 
ous so  as  to  let  in  parol  proof.  Peterson  v. 
Chaix  [Cal.  App.]  90  P.  948.  Contract  pro- 
vided that  vendor  of  ranch  would  sell  and 
•deliver"  it  to  the  vendee  and  vendee  would 
"take"  it.  Oral  evidence  of  an  agreement  to 
allow  tenants  to  remain  as  tenants  of  the 
vendee  was  incompetent.  Pierce  v.  Edwards, 
150  Cal.  650,  89  P.  600.  Erroneous  recital  of 
source  of  grantors'  title  in  a  deed  held  not 
to  make  deed  ambiguous  so  as  to  let  in 
parol  evidence.  West  v.  Hermann  [Tex.  Civ. 
App.]  104  S.  W.  428.  Oral  evidence  inadmis- 
sible to  show  intention  of  writer  of  letter 
acknowledging  a  debt,  where  the  letter  was 
clear  and  unambiguous.  Robertson  v.  War- 
ren [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  621, 
100  S.  W.  805.  An  insurance  policy  contain- 
ing the  ■words  "fully  insured"  cannot  be 
varied  by  parol  to  show  that  property  was 
insured  to  only  three-fourths  its  value. 
Kentucky  Wagon  Mfg.  Co.  v.  People's  Sup- 
ply Co.  [S.  C]  57  S.  E.  676.  In  action  on 
contract  for  sale  of  land  describing  land  by 
courses  and  distances,  and  reciting  "said 
dimensions  being  more  or  less,"  parol  evi- 
dence incompetent  to  show  the  understand- 
ing of  the  parties  as  to  the  words  "more  or 
less."  Beardmore  v.  Barry,  118  App.  Div. 
334,  103  N.  Y.  S.  353.  Where  premises  were 
leased  "including  the  use  of  the  heating 
plant  and  water  system  and  plumbing,  all 
as  now  connected  up,"  the  quoted  clause 
was  held  unambiguous  and  not  open  to  ex- 
planation by  parol.  Wheeler  v.  Moore  [Neb.] 
Ill  N.  W.  120.  Where  contract  for  sale  of 
land  was  entire  and  provided  for  a  certain 
price  in  money,  and  was  upon  condition  that 
the  timber  on  the  land  be  sawed  into  lum- 
ber and  delivered  by  the  vendee  to  the 
vendor  at  a  stipulated  price,  it  was  unambig- 
uous and  parol  evidence  was  incompetent 
to  show  that  the  provisions  for  manufacture 
and  sale  of  the  lumber  were  intended  merely 
as  security  for  the  payment  of  the  price  of 
the  land.  Burton  v.  O'Neill  Mfg.  Co.,  126 
Ga.  806,  55  S.  E.  933.  A  contract  of  sale, 
read  in  connection  with  certain  deeds  and 
other  writings  to  which  it  referred,  showed 
on  its  face  that  the  subject  of  the  sale  was 
a  portion  of  a  vein  of  coal  lying  partly 
under  a  certain  tract  of  land,  described  and 
conveyed  in  the  deeds,  and  separately  de- 
scribed and  treated  as  coal  in  said  deeds,  as 
known  to  the  parties  to  the  deeds  and  con- 
tract, in  point  of  area,  existence,  location, 
and  relative  position.  It  was  lield  that  the 
contract  did  not  include  other  veins  of  coal 
In  said  tract  of  land  which  wei'e  not  known 
to  the  parties,  and  that  therefore  parol  evi- 
dence was  not  necessary  to  appl5'  the  con- 
tract to  the  subject-matter,  tliough  other 
veins  were  afterwards  discovered.  Arm- 
strong V.  Ross.  61  W.  Va.  38,  55  S.  E.  895. 
Iowa  Code,  §  4617,  that  where  terms  of  a 
contract  have  been  intended  in  different 
senses  by  different  parties  thereto  the  con- 
tract shall  be  construed  against  either  party 
in  the  sense  in  which  he  had  reason  to  be- 
lieve the  other  understood  it  does  not  au- 
thorize the  introduction  of  oral  evidence  to 
explain  a  contract  which  is  unambiguous  on 
its  face.  Inman  Mfg.  Co.  v.  American  Cereal 
Co..  133  Iowa,  71,  110  N.  W.  287.  Oral  evi- 
dence  that  seller  of  machinery  was   told  by 
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and  attending  the  execution  of  the  writing  is  admissible/*  and  acts  of  the  parties 
tending  to  show  the  construction  placed  by  them  upon  their  contract  may  also  be 
shown.  ^'^ 

Extrinsic  evidence  is  also  competent  when  necessary  to  identify  or  locate  the 
subject-matter  of  the  contract.'^^     Where  the  description  in  a  deed  is  uncertain  or 


the  buyer  that  if  the  machinery  would  do  a 
certain  amount  of  work  it  would  be  satis- 
factory held  inadmissible  as  affecting-  con- 
struction of  written  contract  that  machinery 
was  to  be  satisfactory  to  the  buyer.  Id. 
Where  seller's  agent  lived  in  New  York  and 
sale  was  made  in  Illinois,  and  was  to  be  per- 
formed in  Iowa,  and  contract  was  construed 
differently  under  laws  of  first  two  states 
from  construction  under  Iowa  laws,  yet  oral 
evidence  that  seller  understood  the  contract 
as  construed  in  New  Yoi-k  and  Illinois  was 
inadmissible.  Id.  Under  above  statute,  where 
a,  contract  provided  that  buggies  were  to 
be  delivered  in  "good  condition"  at  a  time 
specified,  oral  evidence  was  admissible  to 
explain  meaning  of  "good  condition,"  but 
not  to  show  what  either  party  understood  as 
the  time,  since  the  contract  was  clear  on 
that  point.  Capital  City  Carriage  Co.  v. 
Moody  [Iowa]  110  N.  W.  903.  Contract  for 
sale  of  land  free  of  encumbrances  and  war- 
ranty deed  were  parts  of  same  transaction 
and  made  a  clear  and  unambiguous  contract. 
Held  a  parol  agreement  that  if  certain  as- 
sessments became  payable  they  were  to  be 
paid  by  the  grantee  was  inadmissible  to 
prove  a  defense  to  an  action  on  the  war- 
ranty against  encuinbrances.  Pierse  v.  Bron- 
nenberg's  Estate  [Ind.  App.]  81  N.  B.  739. 
Contract  between  husband  and  wife  lield  to 
show  clearly  an  intent  to  renounce  marital 
relations;  hence  parol  proof  to  contradict 
that  intent  was  inadmissible.  Hill  v.  Hill 
[X.    H.]    67    A.    406. 

74.  Harris  v.  Faris-Kesl  Const.  Co.  [Idalio] 
89  P.  760.  Negotiations  properly  allowed  to 
be  sll0^vn  to  explain  meaning  of  word  "cost" 
as  used  by  parties.  Raisler  Heating  Co.  v. 
Dowd,  52  Misc.  656,  102  N.  Y.  S.  504.  For  the 
purpose  of  explaining  an  ambiguity  in  a 
deed,  negotiations  preceding  its  execution 
and  what  was  then  said  and  done  may  be 
shown.  McSurley  v.  Venters  [Ky.]  104  S.  W. 
365.  Even  in  the  case  of  contracts  within 
the  statute  of  frauds,  parol  evidence  may 
be  given  of  the  situation  and  relation  of  the 
parties  and  the  surrounding  circumstances. 
Howard  v.  Adkins  167  Ind.  184,  78  N.  E. 
€65.  Letters  and  plats  present  and  referred 
to  when  a  contract  was  made  are  admissible 
to  explain  ambiguous  parts  but  not  to  con- 
tradict the  contract.  Bent  v.  Trimboli,  61 
W.  Va.  509,  56  S.  E.  881.  Where  contract  for 
furnishing  lumber  provided  for  construction 
of  wa'.evAN'ay  of  "heart  of  yellow  pine."  proof. 
negotiations,  and  circumstances  surrounding 
execution  of  contract  was  admissible  to  ex- 
plain the  term  quoted.  San  Miguel  Consol. 
Gold  Min.  Co.  v.  Stubbs  [Colo.]  90  P.  842. 
Contract  being  obscure  in  meaning,  proof 
of  what  was  said  and  done  by  the  parties 
at  the  time  of  its  execution  is  competent  to 
explain  it.  Shenandoah  Land  &  Anthracite 
Coal  Co.  V.  Clarke,  106  Va.  100,  55  S.  E.  561. 
Where  there  are  peculiar  circumstances 
leading  up  to  and  surrounding  tlie  transac- 
tion in  question  and  the  execution  of  the 
contract   in  issue,  which  were   known   to   the 


parties,  it  is  proper  to  place  these  circum- 
stances before  the  jury.  Hale  Bros.  v.  Milli- 
ken  [Cal.  App.]  90  P.  365.  Evidence  of  pre- 
liminary negotiations  held  admissible  to  aid 
the  court  in  determining  whether  a  written 
instrument  was  intended  as  a  contract  of 
sale  or  lease  of  certain  machinery.  Lam- 
bert Hoisting  Engine  Co.  v.  Carmody,  79 
Conn.  419,  65  A.  141.  Where  casualty  insur- 
ance policy  was  to  cover  all  injuries  to  em- 
ployes of  news  agency  while  at  work  on 
trains,  and  was  procured  because  of  contract 
with  railway  company  exempting  said  com- 
pany from  liability  for  injuries,  evidence 
was  admissible  to  show  all  the  circumstances 
and  knowledge  of  this  contract  by  the  cas- 
ualty company  in  order  to  show  extent  of 
liability  on  the  bond.  Fidelity  &  Casualty 
Co.  V.  Southern  R.  News  Co.  [Ky.]  103  S.  W. 
297.  Where  written  order  for  jewelry  was 
obscure,  the  representations  of  the  salesman 
could  be  shown  to  interpret  it  in  order  to 
show  a  failure  of  consideration  for  an  ac- 
cepted draft  in  action  against  acceptors. 
Johnson  County  Sav.  Bank  v.  Rapp  [Wash.] 
91  P.  382.  Where  delivery  of  deeds  by  a 
decedent  was  in  issue,  held  proper  to  sliow 
by  justice  who  drew  tlie  deeds  wliat  wa-s 
said  and  done  by  the  parties  and  by  him  at 
the  time.     Napier  v.  Elliott  [Ala.]   44  So.  552. 

75.  In  an  action  on  a  note  contained  in  an 
order  for  goods,  where  defendant  denied  on 
oatli  the  making  of  the  note,  evidence  of 
what  took  place  between  the  parties  when 
the  writing  was  made  was  admissible. 
Acme  Food  Co.  v.  Tousey,  14S  Mich.  697, 
112  N.  W.  484.  Written  lease  contained  cov- 
enant not  to  sublet  for  any  other  purpose 
than  for  "lodge  use"  or  "lodge  purposes" 
witliout  the  lessor's  consent,  and  premises 
were  sublet  to  lodges  who  used  them  for 
dancing,  and  lessor  sought  to  restrain  use 
of  premises  for  that  purpose.  Held  proof 
of  custom  of  lodges  of  the  city  as  to  danc- 
ing and  of  contemporaneous  acts  and  conver- 
sations of  the  parties,  their  subsequent  con- 
duct, and  the  situation  at  the  time,  was  ad- 
missible to  explain  meaning  of  "lodge  use" 
and  "lodge  purposes."  O'Neill  v.  Ogden 
Aerie  No.  118,  F.  O.  E.  [Utah]  89  P.  464. 
Where  deed  was  executed  and  was  broad 
enough  to  convey  certain  uncut  grain  on  the 
land,  proof  that  the  grantee  permitted  the 
grantor  to  cut  and  stack  it  on  the  land,  and 
that  grantee  then  offered  to  buy  it,  was  ad- 
missible to  explain  their  conduct  and  to 
show  the  intention  of  the  parties.  Carter  v. 
Childress  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
392,   99  S.  W.   714. 

76.  Sale  of  "Texas  red  rust-proof  oats" 
was  made  through  a  broker,  and  purchaser 
brought  suit  for  damages  resulting  from  de- 
livery of  oats  of  a  different  kind.  Held 
competent  for  broker  to  testify  that  contract 
was  made  with  the  mutual  understanding 
that  the  quoted  term  meant  oats  raised  in 
Texas.  Brackett  Co.  v.  Americus  Grocery 
Co.,  127  Ga.  672,  56  S.  E.  762.  Wliere  the 
language  of  a  mortgage  as  to  the  description 
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ambiguous,  but  is  capable  of  being  made  certain,  extrinsic  evidence  is  competent  for 
that  purpose;"  but  if  a  description  is  so  deficient  as  to  render  a  deed  void,  parol 
evidence  is  incompetent  to  supply  the  deficiency,  since  oral  evidence  cannot  be  re- 
ceived to  describe  land  sold  and  then  to  apply  the  description.'^^ 

Parol  evidence  is  competent  to  show  the  actual  relation  of  parties  named  in  a 
writing  to  the  contract  evidenced  by  it '"  as  between  the  immediate  parties  thereto,®** 


of  the  debt  intended  to  be  secured  is  un- 
certain, indefinite,  and  general  in  its  terms, 
and  does  not  describe  the  same  with  such 
precision  as  to  identify  it  by  a  comparison 
with  the  mortgage,  its  identity  may  be  es- 
tablished by  parol.  Boyes  v.  Masters,  17 
Okl.  460,  89  P.  198.  Where  by  a  written 
contract  of  settlement  one  party  sold  to 
another  a  certain  number  of  staves,  more  or 
less,  branded  with  certain  named  marks, 
parol  evidence  was  held  competent  to  show 
that  certain  staves  bearing  a  brand  not  men- 
tioned in  the  contract  were  not  included 
therein.  Little  Rock  Cooperage  Co.  v.  Gun- 
nels [Ark.]  101  S.  W.  729.  Contract  for  sale 
of  house  provided  also  for  sale  of  coal  and 
cattle  feed  on  the  premises  and  certain  mir- 
rors, and  showed  an  indorsement  of  $100  paid 
for  the  coal  and  feed.  Oral  evidence  was  held 
competent  to  show  whether  parties  con- 
sidered mirrors  as  part  of  the  house.  Martin 
V.  Ferguson  [Ky.]  103  S.  W.  257.  Where 
written  lease  showed  that  it  did  not  include 
all  of  a  farm,  but  did  not  designate  the  por- 
tion leased,  parol  evidence  was  competent  to 
identify  the  portion  covered  by  the  lease. 
CockreU  v.  Egger  [Tex.  Civ.  App.]  17  Tex. 
Ct.  Rep.  569,  99  S.  W.  568.  Where  company 
transferred  its  property  by  a  written  con- 
tract, oral  evidence  was  competent  to  show 
that  certain  articles,  not  expressly  mentioned 
in  the  contract,  were  the  individual  property 
of  a  member  of  the  firm  and  intended  to  be 
sold  by  the  instrument.  Houston  Transfer 
Co.  V.  Lee  [Tex.  Civ.  App.]  97  S.  W.  842. 
Description  in  mortgage  as  "all  my  crops, 
corn,  cotton,  etc.,  now  up  and  growing  on 
about  240  acres  of  land,  all  the  above  prop- 
erty is  in  Jackson  district,  county  and  state 
aforesaid,"  may  be  aided  and  explained  by 
parol  as  between  the  parties.  Read  Phos- 
phate Co.  v.  Weienselbaum  Co.  [Ga.  App.]  58 
S.  E.  122.  In  applying  contract  to  its  proper 
subject-matter,  resort  may  be  had  to  cir- 
cumstances attending  execution.  Interpre- 
tation of  condition  for  maintenance  of  edu- 
cational institutional  and  teaching  therein  of 
religious  doctrine  consistent  with  what  had 
been  theretofore  taught.  Lowrey  v.  Terri- 
tory of  Hawaii,  206  U.  S.  206,  51  Law.  Ed. 
1026. 

77.  If  a  description  is  not  void  for  uncer- 
tainty, oral  evidence  is  competent  to  identify 
the  land  to  which  it  was  meant  to  apply. 
Walden  v.  Walden  [Ga.]  57  S.  E.  323.  In 
suit  to  have  deed  declared  a  mortgage,  parol 
proof  was  competent  to  show  a  mistake  in 
the  description  and  to  show  what  property 
was  intended  to  be  included  therein.  Open- 
shaw  v.  Rickmeyer  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  103,  102  S.  W.  467.  Where  descrip- 
tion in  sheriff's  deed  was  ambiguous  but 
referred  to  records,  which  showed  only  one 
deed  to  judgment  debtor,  this  deed  was  ad- 
missible in  aid  of  description  in  sheriff's 
deed  Clark  v.  Wm.  M.  Rice  Inst.  [Tex.  Civ. 
App.]    19    Tex.   Ct.    Rep.   608,    103   S.   W.    1110. 


Where  deed  referred  to  street  as  a  boundary 
and  also  to  a  map,  and  the  map  showed  no 
street,  oral  proof  to  explain  the  ambiguity 
was  competent.  St.  Louis,  etc.,  R.  Co.  v. 
Payne  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  765, 
104  S.  W.  1077.  T\'here  descriptions  in  deeds 
mentioned  certain  objects,  parol  evidence 
was  competent  to  show  wliat  and  where 
they  were;  also  testimony  of  witness  who 
saw  the  line  run  as  to  where  it  was.  Ball 
V.  Loughridge,  30  Ky.  L.  K.  1123.  100  S.  W. 
275.  A  call  in  a  deed  being  for  a  line  over 
"Cat  Face"  to  a  tree,  evidence  of  the  location 
of  the  monument  known  as  "Cat  Face,"  and 
of  the  traditional  derivation  of  the  name, 
was  admissible  to  identify  and  locate  the 
call.  Douglas  Land  Co.  v.  Thayer  Co.  [Va.J 
58  S.  E.  1101.  V\^here  description  of  land  in 
deed  referred  to  a  point  on  the  boundary 
line  of  a  tract  entered  by  a  certain  person  as 
the  place  of  beginning,  oral  evidence  was 
competent  to  show  the  location  of  the  land. 
Staub  V.  Hampton,  117  Tenn.  706,  101  S.  W. 
776.  A  deed  contained  two  irreconcilable 
descriptions  intended  to  apply  to  the  same 
land.  Held  oral  evidence  was  competent  to 
show  the  real  intention  of  the  parties. 
Hornet  v.  Dumbeck,  39  Ind.  App.  482,  78  N. 
E.  691.  Where  the  description  of  premises 
in  a  contract  is  uncertain,  parol  evidence 
is  admissible  to  identify  it.  Where  the  sub- 
ject-matter of  a  contract  is  not  sufficiently 
identified  therein,  parol  evidence  is  admis- 
sible for  that  purpose.  Bennett  v.  Palmer,. 
128   111.   App.   626. 

78.  If  the  description  in  a  deed  is  so 
patently  ambiguous  and  defective  as  not  to 
PMRS  title,  oral  or  extrinsic  evidence  is  in- 
admissible to  aid  it;  such  evidence  cannot 
make  the  deed  operate  on  land  not  in- 
cluded in  the  descriptive  words.  Gorham 
V.  Settegast  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  432,   98   S.  W,   665. 

79.  Where  signatures  to  contract  and 
names  recited  as  parties  did  not  tally,  parol 
proof  was  competent  to  show  who  were  the 
real  parties.  Schuster  v.  Snawder  [Ky.J 
101  S.  W.  1194.  Parol  proof  is  competent 
to  show  that  payee  in  promissory  note  is 
not  tlie  owner  thereof,  but  that  note  was 
made  for  benefit  of  a  firm.  Rhomberg  v. 
Avenarus  [Iowa]  112  N.  W.  548.  Parol  evi- 
dence is  admissible  as  between  several  in- 
dorsers  to  show  that  they  agreed  to  be- 
come liable  otherwise  than  in  the  order  in 
which  they  indorsed.  Under  P.  L.  1902, 
p.  594  (§  68  of  Neg.  Instr.  Law).  Wil- 
son V.  Hendee  [N.  J.  Err,  &  App.]  66  A. 
413.  It  may  be  shown  by  parol  that  an 
indorsement  on  a  note  was  made  for  a  spe- 
cial purpose,  as,  for  instance,  as  authority 
to  collect.  Goette  v.  Sutton  [Ga.],  57  S.  E. 
308.  Note  reading  "we  promise  to  pay," 
and  containing  stamp  of  name  of  company 
and  signature  of  president  under  it,  held  to 
be  ambiguous  so  as  to  render  competent 
extrinsic  proof  that  it  was  the  note  of  the 
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provided  their  relation  thereto  and  their  obligations  thereunder  are  not  clearly 
shown  ^^  or  fixed  by  implication  of  law.^^ 

It  is  usually  held  that  a  simple  receipt  is  only  prima  facie  evidence  of  the  fact 
recited  and  is  subject  to  contradiction  or  explanation  by  parol ;  ^^  but  if  the  writing 
constitutes  or  is  accompanied  by  a  contract,  the  parol  evidence  rule  applies.^*  The 
recitals  of  consideration  in  a  contract,  being  in  the  nature  of  a  receipt,  are  not 
conclusive;  oral  evidence  is  always  competent  to  show  the  real  consideration.^'*     The 


companj'  and  not  the  president.  Dunbar 
Box  &  Lumber  Co.  v.  Martin,  53  Misc.  312. 
103  N.  T.  S.  91.  Parol  proof  is  admissible 
to  sho'w  the  circumstances  in  which  persons 
other  than  the  payee,  and  apparently  not 
connected  with  a  note,  endorsed  it.  Kinsel 
V.  Wieland  [Cole]  88  P.  153.  Oral  evi- 
dence held  competent  to  show  that  prop- 
erty conveyed  to  "Odd  Fellows'  Building  & 
Saving's  Association"  was  intended  to  be 
conveyed  to  "Odd  Fellows'  Building  &  Ex- 
change Company  of  Texas."  Cobb  v.  Bryan 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  12,  a?  S.  W. 
513.  In  action  to  try  title  held  that  oral 
evidence  was  competent  to  show  that  a  cor- 
poration which  had  appeared  in  a  former 
partition  suit  and  consented  to  judgment  of 
partition  was  the  same  corporation  as  that 
under  which  defendant  claimed.  Id.  In  some 
states  it  is  held  that  ■where  it  is  uncertain 
from  the  face  of  the  note  whether  It  was  in- 
tended to  be  the  note  of  the  corporation  or 
of  the  individuals  signing,  or  bcith,  if  the 
litigation  arises  between  the  original  par- 
ties, evidence  may  be  introduced  to  ex- 
pl.-iin  the  ambiguity.  Conflict  on  point 
noted.  Western  Grocer  Co.  v.  Lackman 
[Kan.]  88  P.  527.  Parol  evidence  is 
admissible  to  show  the  actual  relations  of 
the  parties  with  reference  to  a  written 
contract.  Parol  evidence  is  admissible  to 
show  that  chattel  mortgage  was  not  In- 
intended  to  be  effective  between  the  parties. 
Van  Xorman  v.  Young,   129  111.  App.   542. 

80.  Under  Rev.  Civ.  Code  S.  D.,  §  1994, 
one  appearing  by  terms  of  note  to  be  a 
joint  maker  may  be  shown  by  parol  to  be  a 
surety  only,  in  the  absence  of  any  showing 
tliat  same  person  has  relied,  to  his  injury, 
on  such  other's  apparent  character  as  prin- 
cipal. Windhorst  v.  Bergendahl  [S.  D.]  Ill 
N    W.  544. 

81.  If  contract  is  unambiguous  as  to 
who  are  contracting  parties,  extraneous 
evidence  is  inadmissible  to  vary  or  con- 
tradict it.  Schuster  v.  Snawder  [Ky.]  101 
S.  W.  1194.  A  person  whose  name  does  not 
appear  upon  a  promissory  note  cannot  be 
charged  as  endorser  thereof  by  parol  proof 
that  the  nominal  payee  in  accepting  and  in- 
dorsing it  was  acting  as  his  authorized 
agent  where  nothing  upon  the  face  of  the 
note  suggests  the  existence  of  any  agency. 
New  York  Life  Ins.  Co.  v.  Martindale 
[Kan.]    88  P.   559. 

82.  See  cases  supra,  holding  that  parol 
evidence  rule  applies  to  terms  of  a  con- 
tract implied  by  law. 

S3.  Schlessinger  v.  Schlessinger  [Colo.] 
88  P.  970;  Hartford  Life  Ins.  Co.  v.  Sher- 
man, 123  111.  App.  202;  Wegmann  v.  Roth- 
well.  121  Mo.  App.  413,  99  S.  "U".  59.  Receipts 
in  full  may  be  explained  to  show  for  what 
they  were  given.  Brown  v.  Crown  Gold 
Milling   Co.,    150   Cal.    376,   89    P.    86.     Receipt 


for  freight  is  not  conclusive  but  is  only 
prima  facie  evidence  of  what  was  received 
from  the  carrier.  Mussellam  v.  Cincinnati, 
etc.,  R.  Co.  [Ky.J  104  S.  W.  337.  Writing 
"Received  of  C.  fifty  dollars  option  money 
in  part  payment  on  $1,000  for  L.'s  interest 
in  an  option  (description)  taken  by  C." 
held  a  mere  receipt  which  did  not  exclude 
oral  proof  that  a  sale  of  the  option  by  L. 
was  not  intended.  Lazier  v.  Cady  [Wash.] 
87  P.  344.  Negotiations  for  settlement  of 
a  dispute  resulted  in  the  giving  of  a  re- 
ceipt. Held  that  recitals  thereof  were  not 
conclusive,  but  that  real  facts  of  settlement 
could  be  shown.  Fidelity  &  Deposit  Co.  v. 
Tinsley,  30  Ky.  L.  R.  1095,  100  S.  W.  272. 

84.  Where  a  release  was  intended  by  the 
parties  to  express  their  final  agreement, 
being  more  than  a  mere  receipt,  parol  evi- 
dence to  vary  its  legal  effept  was  held  in- 
competent. Allen  V.  Ruland,  79  Conn.  405, 
65  A.  138.  Bills  of  lading,  except  as  to  re- 
citals of  the  receipt  of  goods  by  the  carrier 
and  their  condition  when  received,  are  con- 
tracts and  come  within  the  rule  excluding 
parol  evidence  to  vary  or  contradict  the 
terms  thereof.  International  &  G.  N.  R,  Co. 
v.  Griffith  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep. 
520.   103   S.  TV.   225. 

85.  Kinkead  v.  Peet  [Iowa]  111  N.  W.  48; 
Crafton  v.  Inge,  30  Ky.  L.  R.  313,  98  S.  W. 
325;  Scanlon  v.  Northwood,  147  Mich.  139, 
13  Det.  Leg.  N.  1013,  110  N.  "U^  493;  Dilcher 
V.  Nellany,  52  Misc.  364,  102  N.  Y.  S.  264; 
Ivey  V.  Bessemer  City  Cotton  Mills,  143  N. 
C.  189,  55  S.  E.  613;  Smith  v.  Bowen  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  664,  100  S.  W. 
796.  Where  defendant  agreed  to  build  on 
a  lot  or  to  repay  to  plaintiff  his  profits  if 
he  resold  and  did  not  build,  and  this  agree- 
ment was  an  inducement  to  and  part  of  the 
consideration  for  the  deed,  proof  of  it, 
resting  in  parol,  was  not  objectionable  as 
contradicting  the  deed.  Bourne  v.  Sherrill, 
143  N.  C.  381,  55  S.  E.  799.  Though  lease 
expressed  a  money  consideration,  parol  evi- 
dence was  held  admissible  to  show  that 
the  employment  of  a  certain  party  as  phy- 
sician was  a  part  of  the  consideration. 
&^uderman-Dolson  Co.  v.  Rogers  [Tex.  Civ. 
App.]  19  Tex.  Ct.  Rep.  346,  104  S.  W.  193. 
A  recital  in  a  note  that  it  is  given  in  part 
payment  of  a  hearse  is  not  a  part  of  the 
contract  and  may  be  varied  by  parol  as 
against  a  purchaser  after  maturity.  Kamp- 
man  v.  McCormick  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  588,  99  S.  W.  1147.  Written  con- 
tract gave  defendant  exclusive  agency  for 
sale  of  certain  goods;  parol  evidence  was 
competent  to  show  an  agreement  by  plain- 
tiff to  use  due  efforts  to  sell  goods  and  to 
employ  its  organization  and  other  means 
for  that  purpose.  Taylor  v.  Elmira  Storage 
&  Supply  Co.,  54  Misc.  363,  104  N.  Y.  S.  557. 
Recital       of       consideration       and      payment 
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fact  that  there  was  or  was  not  a  consideration  or  that  it  has  failed  may  also  be  shown 
by  parol,^"  but  where  a  recital  on  consideration  is  contractual  in  its  nature,  constitut- 
ing a  substantive  part  of  the  agreement  of  the  parties,  it  cannot  be  varied  by  parol," 
nor  can  a  recital  of  consideration  be  contradicted  in  any  case  for  the  purpose  of 
impairing  the  validity  or  operative  effect  of  the  instrument.^^ 

Fraud  in  the  inception  of  the  contract,^"  or  which  induced  its  execution,  may 
be  shown  by  parol,  though  the  contract  is  in  writing,  and  where  it  is  claimed  that 
throuo-h  fraud  or  mutual  mistake  the  contract  as  written  is  not  the  one  actually  made, 
parol  evidence  is  admissible  to  show  the  true  contract.^"     Parol  evidence  is  admissible 


thereof  in  deed  is  only  prima  facie  evidence. 
Morton  v.  Morton  [Ark.]  102  S.  W.  213. 
Real  consideration  for  deed  may  be  shown 
by  parol.  Dean  v.  Carpenter  [Iowa]  111  N. 
W.  815;  Blackwell  v.  Blackwell  [Mass.]  81 
N.  E.  910;  Faust  v.  Faust,  144  N.  C.  383, 
57  S.  E.  22.  Oral  evidence  held  competent 
to  show  value  of  land  which  was  consider- 
ation for  deed  in  action  for  damages  for 
breach  of  covenants  of  deed.  Mayer  v. 
Wooten  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep. 
431,  102  S.  W.  423.  Recital  of  consideration 
in  a  deed  is  not  conclusive;  the  subject  is 
open  to  modification  or  explanation  by 
parol  as  to  time,  place,  amount,  and  other 
considerations.  Allen  v.  Rees  [Iowa]  110 
N.  W.  583.  The  recital  of  a  certain  consid- 
eration in  a  deed  of  conveyance  is  not  con- 
clusive; extrinsic  evidence  is  admissible  to 
show  a  consideration  greater  or  less,  or 
different  from  the  one  recited,  so  long  as 
the  existence  of  some  consideration  to  sup- 
port the  conveyance  is  not  denied.  Jost  v. 
Wolf,  130  Wis.  37,  110  N.  W.  232.  Where 
deed  conveyed  both  land  and  personalty, 
and  recited  a  stated  money  consideration, 
parol  evidence  was  admissible  to  show  how 
much  applied  on  the  land  and  how  much 
on  the  personalty.  Goette  v.  Sutton  [Ga.] 
57  S.  E.   308. 

SO.  Way  v.  Greer  [Mass.]  81  N.  E.  1002. 
Failure  of  consideration  may  be  shown  by 
parol  In  any  case.  Lefkovits  v.  First  Nat. 
Bank  [Ala.]  44  So.  613.  In  an  action  on  a 
written  instrument  made  payable  at  the 
death  of  the  obligor,  heirs  may  show  by 
parol  that  no  consideration  passed  and  that 
there  was  a  failure  of  consideration  as  to 
an  agreement  contained  therein.  Sere  v. 
Darby,   118  La.   619,   43   So.   255. 

87.  "Where  a  consideration  expressed  in 
a  contract  is  something  more  than  a  mere 
ackn£)Wledgment  of  receipt  and  is  of  a 
contractual  nature  and  is  made  of  the  es- 
sence of  the  contract,  then  parol  evidence 
is  inadmissible  to  change  the  terms  thereof. 
Lefkovits  v.  First  Nat.  Bank  [Ala.]  44  So. 
613.  Provision  as  to  payment  in  contract  for 
sale  of  a  business  held  contractual  in  char- 
acter and  hence  could  not  be  contradicted 
by  parol.  Farquhar  v.  Farquhar  [Mass.]  80 
N.  E.  654.  The  consideration  in  a  deed  (to 
take  effect  after  the  grantor's  death)  was 
one  dollar  and  that  grantee  should  look 
after  the  grantor's  welfare  and  his  business 
when  so  required.  Held  this  was  contrac- 
tual and  could  not  be  varied  by  parol. 
FvOgers  v.  Rogers  [Miss.]  43  So.  434.  Chat- 
tel mortgage  for  payment  of  $4,500  reciting 
that  that  sum  was  the  amount  of  the  debt 
held  conclusive  as  to  such  recital.  Sturm- 
dorf  v.  Saunders,  117  App.  Div.  762,  102  N. 
Y.  S.  1042. 


88.  Where  a  warranty  deed  fully  recites 
the  consideration,  it  cannot  be  contra- 
dicted by  parol  for  the  purpose  of  avoiding 
the  deed.  Redmond  v.  Cass,  226  111.  120. 
80  N.  E.  708.  In  the  absence  of  fraud,  a 
want  of  consideration  cannot  be  shown  as 
against  a  recital  of  consideration  for  the 
purpose  of  defeating  the  operative  words 
of  a  deed.  Strong  v.  Whybark,  204  Mo.  341. 
102  S.  W.  968.  Where  deed  reciting  love 
and  affection  as  consideration  (from  father 
to  daughter)  was  attacked  by  one  holding 
a  contract  for  a  valuable  consideration. 
Lawson  v.  Mullinix,  104  Md.  156,  64  A.  938. 
The  consideration  of  a  contract  may  always 
be  inquired  into  in  order  to  show  that  the 
promise  is  no  longer  binding  according  to 
its  tenor,  but  in  inquiring  into  the  con- 
sideration the  promisor  cannot  deny  that 
he  made  the  promise  evidenced  by  the  writ- 
ing. Byrd  &  Co.  v.  Marietta  Fertilizer  Co., 
127  Ga.  30,  56  S.  E.  86. 

89.  McCusker  v.  Geiger  [Mass.]  80  N.  E. 
648.  The  defense  of  fraud  and  want  of 
consideration  may  be  shown  by  parol,  not 
to  contradict  or  vary,  but  to  destroy  the 
legal  and  binding  effect  of  a  written  con- 
tract. Minneapolis  Threshing  Mach.  Co.  v. 
Otis  [Neb.]  110  N.  W.  550.  Where  an  in- 
dorser  of  a  note  waived  demand  in  writing, 
parol  evidence  was  competent  to  show  fraud 
or  duress  and  to  show  surrounding  facts 
and  circumstances.  Toole  v.  Crofts  [Mass.] 
82  N.  E.  22.  Fraud  inducing  execution  and 
acceptance  of  lease  of  premises  for  a  par- 
ticular purpose  may  be  sliown.  Hinsdale  v. 
McCune   [Iowa]    113  N.  W.  478. 

90.  Parol  proof  of  fraud,  accident,  or 
mistake  is  competent  to  vary  the  terms  of 
a  written  agreement.  Dillard  v.  Jones 
[111.]  82  N.  E.  206.  Where  it  is  alleged  that 
receipts  showing  settlement  in  full  were 
obtained  by  fraud  and  that  the  party  de- 
frauded was  in  fact  entitled  to  mere  parol 
evidence  was  admissible  to  show  the  fraud 
and  the  true  facts.  Sawyer  v.  Walker,  204 
Mo.  133.  102  S.  W.  544.  The  parol  evidence 
rule  does  not  exclude  proof  that  the  an- 
swers in  tlie  application  of  the  insured 
were  not  written  by  him  and  that  he  did 
not  know  the  contents  of  the  application 
when  he  signed  it.  Modern  Woodmen  of 
America  v.  Angle  [Mo.  App.]  104  S.  W.  297, 
Where  assignments  to  defendant  by  a  de- 
ceased person  to  whom  he  stood  In  a  con- 
fidential relation  wero  alleged  to  have  been 
procured  by  undue  influence,  parol  evidence 
uu  Ins  iiiirt  was  competent  to  show  tliat 
the  assignments  were  consistent  with  her 
previous  acts  and  purposes  as  to  defend- 
ant. Taylor  v.  Vail  [Vt.]  66  A.  820.  A 
court  of  equity  may  consider  parol  evidence 
in  determining  whether  through  fraud,   mis- 
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to  show  that  delivery  of  a  contract  was  conditional,^^  and  that  by  reason  of  the  non- 
performance of  a  condition  precedent  the  contract  never  became  operative/-  or  to 
show  that  delivery  was  not  intended,^^  or  that  an  instrument  was  not  valid  when 
delivered,^*  or  that  it  has  been  altered  since  delivery/"  or  to  show  which  of  two 
writings  embodies  the  actual  agreement  of  the  parties.^^  It  may  always  be  slio-wTi 
by  parol  that  a  written  contract  was  made  in  furtherance  of  an  illegal  purpose  or 
object.®'' 

Parol  evidence  is  admissible  to  show  a  contemporaneous,  collateral,  and  inde- 
pendent agreement  omitted  from  the  writing  and  not  inconsistent  with  its  terms,®® 


take,  or  Inadvertence  the  writing  falls  to 
express  the  true  agreement  of  the  parties, 
and  may  enforce  the  true  agreement  so 
proved.  Cook  v.  Sterling  Elec.  Co.  [C.  C. 
A.]  150  F.  766.  In  a  suit  to  cancel  a  policy 
of  insurance,  where  it  appeared  that  ap- 
plicant thought  he  •was  getting  a  fifteen 
payment  policy,  and  his  policy  was  in  fact 
a  different  kind,  evidence  of  what  took 
place  between  the  applicant  and  the  agent 
at  the  time  was  admissible.  Mutual  Life 
Ins.  Co.  v.  Hargus  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  335,  99  S.  W.  580.  A  vendor  in- 
cluded in  a  second  conveyance  a  part  of  land 
already  sold,  and  an  action  was  brought  to 
recover  part  of  consideration  for  first  con- 
veyance. Held  vendee  may  show  that  such 
portion  ■was  included  in  second  conveyance 
by  mistake,  and  that  no  consideration  was 
p.aid  therefor.  McLendon  Bros.  v.  Finch 
[Ga.  App.]  58  S.  E.  690.  Fraud  which  in- 
duced written  contract  may  be  shown  by 
parol,  though  the  contract  is  In  writing. 
American  Educational  Co.  v.  Taggert,  124 
111.  App.  567.  Party  signing  contract  in 
blank  may  show  as  against  those  who 
filled  it  that  the  agreement  was  other  than 
expressed  by  the  terms  thereof.  Martin  v. 
Trainer,  125  111.  App.  474.  If  pleaded. 
Trainor  v.  Schutz,  98  Minn.  213,  107  N.  "W. 
812. 

91.  Van  Norman  v.  Young,  228  111.  425, 
SI  N.  E.  1060.  Though  a  note  has  been 
delivered,  oral  evidence  is  competent  to 
show  a  previous  agreement  that  the  note 
■w^as  not  to  become  effective  until  certain 
other  persons  had  signed.  Hodge  v.  Smith, 
130  Wis.   326,  110  N.  W.   192. 

92.  Hinsdale  v.  McCune  [Iowa]  113  N. 
W.  478;  "Way  v.  Greer  [Mass.]  81  N.  E.  1002. 
In  action  on  a  draft,  evidence  of  an  agree- 
ment that  the  draft  should  be  accepted 
only  upon  delivery  of  an  attached  bill  of 
lading  was  held  admissible  to  show  con- 
dition precedent.  National  Park  Bank  v. 
Saitta,  55  Misc.  93,  106  N.  T.  S.  328.  In 
action  on  a  written  contract  for  the  in- 
stallation of  a  system  of  cash  and  package 
carriers  in  a  store,  oral  evidence  ■was  held 
admissible  to  show  that  the  contract  ■was 
not  to  be  delivered  or  take  effect  until  cer- 
tain arrangements  in  the  store  had  been 
completed.  Barr  Cash  &  Package  Carrier 
Co.  V.  Brooks-Ozan  Mercantile  Co.  [Ark.] 
101  S.  "W.  408.  Oral  evidence  tending  to 
establish  an  independent  collateral  agree- 
ment as  a  condition  precedent  to  a  con- 
tract becoming  operative  is  not  evidence 
tending  to  vary  or  impeach  the  written 
contract.  Manhattan  Uulde  Co.  v.  Gluck,  52 
Misc.  652,   101   N.  Y.  S.  528. 

9a.     Parol   evidence   is    competent   to    show 


intent  in  turning  over  policy  of  insurance 
to  assured,  whether  or  not  delivery  was 
intended.  Waters  v.  Security  Life  &  An- 
nuity Co.,  144  N.  C.  663,  57  S.  E.  437.  Pos- 
session of  deed  by  grantee  Is  prima  facie 
evidence  of  delivery,  but  parol  evidence  is 
competent  to  show  no  delivery  was  in  fact 
intended.  Drinkwater  v.  Hollar  [Cal.  App.] 
91  P.  664.  Where  husband  took  title  to 
land  in  his  wife's  name  and  thereafter  had 
the  title  transferred  to  him  but  never  filed 
the  deed,  which  was  found  in  his  safety 
deposit  box  after  his  death.  Held  oral  and 
circumstantial  evidence  was  competent  to 
shonv  that  actual  transfer  of  title  to  the 
husband  from  the  wife  was  not  intended. 
Hamlin  v.  Hamlin,  117  App.  Div.  493,  102 
N.  Y.  S.  571. 

94.  In  ejectment  action  plaintiff  may 
show  by  parol  that  his  deed  to  defendant's 
grantor  did  not  have  a  seal  when  delivered, 
that  the  seal  was  afterwards  added  and 
the  record  changed,  since  In  Virginia  a 
deed  without  a  seal  is  void.  Burnette  v. 
Young    [Va.]    57    S.    E.    641. 

95.  Price    v.    Stanbra    [Wash.]    88    P.    115. 

96.  Where  supposed  duplicate  copies  of 
one  agreement  differ  as  to  some  particulars, 
parol  evidence  is  competent  to  show  which 
of  the  two  embodies  the  real  agreement 
of  the  parties.  Bowman  v.  Poppenberg,  53 
Misc.   373,    103   N.   Y.   S.   245. 

97.  Twentieth  Century  Co.  v.  Quilling, 
130  Wis.  318,  110  N.  W.  174.  Where  an 
agreement  is  contrary  to  public  policy,  the 
parties  cannot  by  reducing  unobjectionable 
portions  of  it  to  writing  (promissory  note) 
preclude  the  introduction  of  oral  evidence 
to  show  the  entire  agreement.     Id. 

98.  Where  an  option  contract  and  an  oral 
agreement  to  pay  a  commission  for  sale  of 
land  were  separate  and  distinct,  proof  of 
the  latter  did  not  vary  or  contradict  the 
former  and  was  conipetent.  Green  v.  Booth 
[Miss.]  44  So.  7S4.  Where  an  independent 
parol  agreement  has  been  made  as  the 
inducement  to  the  making  of  a  written 
contract,  the  former  may  be  proved  and 
enforced  though  not  referred  to  in  the 
latter.  Agreement  to  move  plaintiff's  fam- 
ily as  inducement  to  contract  of  employ- 
ment. New  York  Life  Ins.  Co.  v.  Thomas 
[Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  567.  104 
b.  W.  1074.  An  oral  promise  by  one  of  the 
parties  made  at  the  time*  and  used  to 
procure  the  execution  of  the  written  con- 
tract may  be  proved  though  its  effect  is  to 
change  the  written  contract.  Oral  agree- 
ment by  railroad  president  at  time  of 
execution  of  grant  of  right  of  way  to  build 
a  crossing  connecting  parts  of  grantor's 
lands    was    provable,    though    not    mentioned 
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also  to  show  a  subsequent  modification  of  a  written  contract  resting  in  parol.®' 
Parol  evidence  is  admissible  to  show  that  a  deed  absolute  on  its  face  is  in  fact  a 
mortgage.^  The  parol  evidence  rule  does  not  exclude  oral  proof  of  collateral  facta 
having  no  tendency  to  contradict  or  vary  the  terms  of  the  writing.^ 

The  parol  evidence  rule  applies  only  as  between  parties  to  the  written  contract, 
and  not  as  between  third  persons  or  a  party  and  a  third  person,^  and  has  no  applica- 
tion to  the  contents  of  letters  and  other  writings  which  do  not  bring  the  writer  into 
contractual  relations  with  the  recipient.*  "Where  entries  made  in  a  book  of  original 
entry  are  admissible  as  part  of  the  res  gestae,  evidence  explaining  the  meaning  of 
such  entries  is  competent."^ 


in  the  deed.  Perklomen  R,  Co.  v.  Bromer, 
:;17  Pa.  263,  66  A.  359.  In  action  for  breach 
of  lease,  parol  proof  was  held  competent 
to  show  a  collateral  agreement  made  prior 
to  and  in  consideration  of  the  lease  whereby 
defendant  agreed  to  give  plaintiff  posses- 
sion of  the  premises  on  a  certain  date  and 
to  have  them  in  a  tenantable  condition  by 
that  date.  Schweig  v.  Manhattan  Leasing 
Co.,  54  Misc.  233,  104  N.  Y.  S.  371.  Land  was 
conveyed  for  an  expressed  money  consider- 
ation and  deed  recorded.  While  grantor 
was  in  possession  land  was  attached  in  ac- 
tion against  grantee,  who  had  reconveyed. 
Held  a  parol  agreement  that  grantee  was  to 
build  and  live  on  the  land,  and  that  he  failed 
to  do  so  and  had  reconveyed  in  accordance 
with  the  terms  of  the  agreement,  could  be 
shown.  Paris  Grocer  Co.  v.  Burks  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  892,  99  S.  W.  1135. 
The  presumption  that  a  sale  of  land  is  by 
the  acre  and  not  in  gross,  where  the  quan- 
tity is  referred  to  In  the  contract,  may  be 
met  and  overcome  by  evidence  that  the  par- 
ties intended  to  be  governed  by  the  esti- 
mated quantity,  and  this  evidence  does  not 
tend  to  vary  or  contradict  the  deed,  but  es- 
tablishes a  collateral  contract.  Emerson  v. 
Stratton    [Va.]    58   S.   E.   577. 

9&.  Roquemore  v.  Vulcan  Iron  Works 
Co.  [Ala.]  44  So.  557.  Consent  to  the  al- 
teration of  a  written  instrument  may  be 
shown  by  parol.  State  v.  Baird  [Idaho]  89 
F.  298.  While  a  written  contract  cannot 
be  contradicted  by  parol,  evidence  of  any 
character  is  competent  to  show  that  a  new 
contract,  resting  mainly  in  parol,  has  been 
substituted  for  the  former  written  one. 
Jopt  v.  Wolf,  130  Wis.  37,  110  N.  W.  232. 
Evidence  to  show  a  subsequent  abandon- 
ment of  a  written  contract  and  the  sub- 
stitution of  an  oral  contract  therefor  is 
competent.  Fleming  Bros.  v.  Linder 
[Iowa]  109  N.  W.  771.  In  action  by  payee 
of  note  against  one  who  indorsed  in  blank 
before  delivery  for  the  purpose  of  giving 
credit  to  the  maker,  note  being  payable 
one  day  after  dale,  proof  of  the  circum- 
stances and  conduct  of  the  parties  is  ad- 
missible to  show  that  presentment  for  pay- 
ment was  waived.  Baumelster  v.  Kuntz 
[Fla.]    42   So.   886. 

1.  Smith  V.  Hope  [Fla.]  41  So.  69.  Parol 
evidence  is  competent  to  show  that  a  deed 
absolute  on  its  face  was  in  fact  a  mortgage 
given  to  secure  a  loan,  and  the  entire 
transaction  may  be  shown.  Krebs  v.  Lau- 
ser,  133  Iowa,  241,  110  N.  W.  443.  Where 
a  deed  Is  shown  by  parol  to  have  been  given 
as  security,  in  an  action  for  Judgment 
and     to     establish     a     lien,     parol     evidence 


is  also  competent  to  show  that  the  deed 
%vas  given  to  secure  a  debt  to  the  amount 
stated  as  to  the  consideration,  and  also  to 
secure  future  advances.  Hester  v.  Galrd- 
ner   [Ga.]   58  S.  E.   165. 

2.  City  ordinance  prohibiting  use  of 
scales  until  inspected  by  city  Inspector  held 
to  be  part  of  contract  of  sale  of  scales, 
with  warranty  that  they  were  correct. 
Held  introduction  of  ordinance  did  not  vary 
or  contradict  the  contract,  since  it  was  a 
part  of  it.  Wright  v.  Computing  Scale  Co. 
[Wash.]  91  P.  571.  Where  a  note  is  not 
produced  but  appears  to  be  lost  or  mislaid, 
and  its  contents  are  proved  orally,  it  will 
be  presumed  that  the  note  contained  the 
terms  shown  to  be  a  part  of  the  entire  oral 
agreement,  and  proof  will  not  be  ex- 
cluded on  the  theory  that  it  contradicts 
the  writing.  Abney  v.  Marshall,  124  Mo. 
App.   483,  101  S.  W.   694. 

3.  Does  not  apply  to  conversations  be- 
tween one  of  the  parties  and  a  third  person. 
New  York  Life  Ins.  Co.  v.  Rilling,  121  111. 
App.  169.  The  parol  evidence  rule  does  not 
apply  in  an  action  between  parties,  only 
one  of  whom  is  a  party  to  the  written 
contract.  Glidden  v.  Newport  [N.  H.]  66  A. 
117.  The  rule  that  parol  evidence  Is  In- 
admissible to  contradict  or  vary  the  terms 
of  a  written  contract  is  inapplicable  In  a 
case  In  which  the  agreement  assailed  is 
between  strangers  to  the  parties  to  the 
suit,  since  the  former  cannot  by  their  ig- 
norance, carelessness,  or  fraud  estop  the 
litigants  from  proving  the  truth.  George 
S.  Good  &  Co.  V.  Central  Coal  &  Coke  Co. 
[Ind.  T.]  104  S.  W.  613.  Where  deed  from 
husband  to  wife  is  sought  to  be  set  aside 
as  a  fraud  on  creditors,  the  true  considera- 
tion may  be  shown  by  parol  to  be  different 
from  that  recited,  love  and  affection  and  $1. 
.•\ultman  Engine  &  Thresher  Co.  v.  Greenlee 
[Iowa]  111  N.  W.  1007.  The  parol  evidence 
rule  applies  only  to  the  parties  to  the 
contract  or  their  privies;  as  against  a 
stranger  to  the  contract  the  parties  thereto 
may  assert  that  it  was  other  or  different. 
In  any  respect  and  to  any  extent,  than  that 
which  the  writing  Imports.  In  re  Shield 
Bros.  [Iowa]  111  N.  W.  963.  After  convey- 
ance to  another  of  title  by  the  apparent 
owner,  the  actual  present  holder  of  legal 
title,  when  attacked,  may  show  the  true 
facts  by  parol.  Cain  v.  Bauman,  118  La. 
82,   42   So.    654. 

4.  It  may  be  shown  that  words  used  In  a 
Utter  or  notice'  were  Inadvertently  used. 
Wiggins   V.   Wilson,    123   111.   App.    663. 

5.  Evidence  held  admissible  to  show 
that   entries    "pt."    and    "prt."    in   connection 
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Parol  evidence  to  vary  or  explain  public  records.^ — Public  or  judicial  records 
cannot  be  contradicted  by  parol/  but  facts  omitted  therefrom  may  be  sho\ra,«  and  a 
mistake  therein  may  be  shown  in  order  to  prevent  a  fraud  or  injustice.^ 

§  6.  Hearsay.  A.  General  rules.^^ — Unsworn  statements  out  of  court  by 
persons  not  parties  to  the  action,  and  not  made  in  the  presence  or  hearing  of  a  party/^ 
and  communications  between  one  party  to  the  action  and  a  third  party/-  are  inad- 


with  entries  of  payments  made  mean  that 
they  were  accepted  as  part  payment.  Wig- 
gins  V.   Wilson,    123   111.   App.    663. 

6.  See  7  C.  L.  1547;  see,  also,  supra,  §  4, 
Best  and   Secondary   Evidence. 

7.  The  official  record  of  the  contents  of 
an  ordinance  cannot  be  varied  by  parol  evi- 
dence. Fog-g  V.  Ocean  City  Sewer  Co.  [N. 
J.  Eq.]  66  A.  609.  Where  the  record  of  a 
divorce  case  showed  that  the  court's  find- 
ings were  made  from  evidence  adduced  and 
not  from  a  stipulation,  evidence  of  a  party, 
in  a  suit  to  modify  the  decree,  that  she  did 
not  understand  the  stipulation  was  inad- 
missible. Chappell  V.  Chappell  [Wash.]  89 
P.  166.  A  court  record  of  a  trial,  though 
meager,  must  be  taken  as  true,  and  cannot 
be  enlarged  or  charged  by  parol,  but  only 
by  amendment  by  the  court  or  magistrate 
of  whose  action  it  purports  to  be  a  record. 
Warburton  v.  Gourse,  193  Mass.  203,  79  N. 
E.   270. 

8.  While  records  of  city  common  council 
cannot  be  contradicted  by  parol,  facts  omit- 
ted therefrom  may  be  shown,  and  it  may  be 
shown  that  bills  allowed  by  the  council 
left  out  certain  facts  and  that  council  knew 
the  facts  omitted.  Wheat  v.  Van  Tine 
[Mich.]  112  N.  W.  933.  While  record  in 
condemnation  proceeding  cannot  be  con- 
tradicted, yet  other  evidence,  consistent 
with  the  record,  including  parol  proof,  is 
competent  with  respect  to  matters  on 
which  the  record  is  silent  to  show  what 
was  considered,  involved,  and  adjudicated. 
Stone  V.  Missouri  Pac.  R.  Co.  [Kan.]  90  P 
251.  County  order  not  a  contract.  Worth 
County  V.  Sykes  [Ga.  App.]  58  S.  E.  380. 
Apparent  omissions  in  public  records  may 
be  supplied  by  parol  evidence.  Where  a 
comparison  of  the  records  of  two  suits  does 
not  disclose  their  identity,  parol  evidence 
is  admissible  for  that  purpose.  Wiehe  v. 
Atkins.    126    111.    App.    1. 

0.  Where  a  mistake  was  made  in  an  em- 
inent domain  proceeding  so  that  the  judg- 
ment and  award  were  erroneous  as  to  one 
party,  and  to  allow  it  to  stand  would 
amount  to  legal  fraud  on  the  part  of  an- 
other, oral  evidence  was  admissible  to  show 
the  true  facts  so  that  the  correction  could 
be  made.  Getzendaner  v.  Trinity  &  B.  V. 
R.  Co.  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
£11,   102  S.  W.    161. 

10.  See  7  C.  L.  1548. 

11.  Erbes  v.  Smith,  35  Mo.nt.  38,  88  P. 
£68;  Robinson  v.  Jones  [Md.]  65  A.  814; 
Gray  v.  Joiner,  127  Ga.  544,  56  S.  E.  752. 
Statements  of  third  party  as  to  O'wnership 
Of  property  not  made  in  presence  of  a  party 
inadmissible  against  the  party.  Preston  v. 
Ncwcomb  [Mich.]  14  Det.  Leg.  N.  501,  113 
K.  T\'.  29.  A  statement  of  a  person  not 
Interested  in  a  transaction  in  regard  to  it 
is  hearsay  as  a  party  in  interest.  Buffalo 
Coal  Creek  Min.  Co.  v.  Troendle,  30  Ky. 
L.   R.   740,   99   S.  W.   622.      In   action   for  death 


from  explosion  of  dynamite  used  to  break 
iron  machinery,  evidence  of  a  conversation 
between  witness  and  the  person  employed 
to  do  the  work  as  to  the  manner  of  death 
of  decedent  was  inadmissible.  Falender  v. 
Plackwell,  39  Ind.  App.  121,  79  N.  E.  393. 
Where  in  action  for  personal  injuries  it 
appeared  defendant  was  not  liable,  the 
injuries  having  been  caused  by  an  inde- 
pendent contractor,  declarations  of  the 
contractor  at  the  time  of  the  Injury  were 
inadmissible.  Symons  v.  P^oad  Directors 
for  Allegany  County  [Md.]  65  A.  1067. 
In  action  for  alienation  of  affections,  state- 
ments of  plaintiff's  wife  to  various  wit- 
nesses, detailing  acts  of  cruelty,  were  hear- 
say. Brown  v.  Evans  [Mich.]  14  Det.  Leg. 
N.  476,  112  N.  W.  1079.  In  action  for  waste, 
evidence  of  statements  of  plaintiff's  hus- 
band as  to  his  or  plaintiff's  interest  in  the 
land  was  Inadmissible,  it  not  appearing 
that  he  was  a  former  owner.  Erbes  v. 
Smith,  35  Mont.  38,  88  P.  568.  In  action 
against  parents  of  plaintiff's  husband  for 
alienating  husband's  affections,  evidence  of 
the  husband's  statements,  not  made  in  pres- 
ence of  the  parents,  was  inadmissible. 
Leavell  v.  Leavell,  122  Mo.  App.  654,  99  S. 
W.  460.  In  actions  for  injuries  to  child  at 
street  crossing,  evidence  of  statements  of 
his  father,  not  made  in  presence  of  any 
agent  of  defendant,  was  hearsay.  Gulf, 
etc..  R.  Co.  V.  Garrett  [Tex.  Civ.  App.]  99 
S.  W.  162.  Statements  in  letter  of  claim 
agent  asking  for  report  on  accident  held 
hearsay.  Weinstein  v.  Interurban  St.  R. 
Co.,  52  Misc.  468,  102  N.  Y.  S.  512.  In  action 
of  detinue  for  a  mule,  what  sheriff  said 
to  witness  when  he  came  to  seize  the  mule 
under  a  writ  held  inadmissible.  Beal  v. 
McKee  [Ala.]  43  So.  235.  In  action  for 
slander  for  charging  plaintiff  with  having 
whipped  her  mother,  statements  by  the 
mother  to  witnesses  as  to  treatment  of  her 
b5'  her  daughter  were  held  incompetent. 
Earley  v.  Winn,  129  Wis.  291,  109  N.  W.  633. 
In  action  by  a  bank  cashier  to  set  aside 
a  note  alleged  to  have  been  procured  by 
duress,  and  for  money  stolen  by  another, 
a  statement  by  such  third  person  ten  days 
after  the  money  disappeared  held  inadmis- 
sible. Lacks  V.  Butler  County  Bank,  204 
Mo.    455.    102    S.   W.    1007. 

12,  Letters  and  telegrams  between  one 
party  and  third  persons  held  hearsay,  and 
incompetent  as  to  other  party.  Smith  v. 
Jefferson  Bank,  120  Mo.  App.  527,  97  S.  "^'. 
247.  In  replevin  by  one  in  possession  of 
machinery  attached  as  property  of  another, 
conversations  between  attachment  defend- 
ant and  a  third  person,  not  In  plaintiff's 
presence,  as  to  a  bill  of  sale  to  plaintiff, 
were  inadmissible.  Taylor  v.  Brown  [Or] 
90  P.  673.  Where  ownership  of  mowing 
n'achine  -was  in  issue,  a  postal  card  written 
b>  a  third  person  to  claimant  stating  that 
claimant's    mowing    machine    was    ready    for 
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missible,  and  testimon}-  based  on  hearsay,^^  and  not  on  the  personal  knowledge  of  the 
witness,^*  or  which  is  conjectural  only/^  is  also  incompetent.  Testimony  apparently 
based  on  the  personal  knowledge  of  tlie  witness  ^®  or  on  information  derived  from 


him  was  inadmissible.  Kaufhold  v.  Roth 
[N.  J.  Law]  64  A.  1057.  "Where  plaintiff 
claimed  that  goods  refused  by  consignee 
had  been  wrongfully  delivered  to  another, 
a  letter  from  plaintiff  to  the  person  to 
whom  the  goods  were  delivered  was  hear- 
say. Marshall  Medicine  Co.  v.  Chicago  &  A. 
R.  Co.  [Mo.  App.]  104  S.  W.  478.  In  suit 
for  proceeds  of  beneficiary  certificate  be- 
tween plaintiff  and  defendant,  declarations 
by  insured  to  defendant  were  held  incom- 
petent against  plaintiff.  Grand  Lodge  Col- 
ored Knights  of  Pythias  v.  Mackey  [Tex. 
Civ.  App.]  104  S.  W.  907.  Conversations  be- 
tween defendant  and  two  others,  In  plain- 
tiff's absence,  held  immaterial  in  action  for 
chattels  bought  by  plaintiff  and  claimed  by 
defendant  under  subsequent  prurchase. 
Farmer  v.  Hughes  [Colo.]  88  P.  191.  In 
action  for  injuries  by  passenger,  alleged 
to  have  been  caused  by  transferring  from 
one  train  to  another,  evidence  that  her  phy- 
sician told  her  that  her  ailment  was  due 
to  another  cause,  and  advised  her  not  to 
ene,  was  hearsay.  Texas  &  N.  O.  R.  Co.  v. 
Harrington  [Tex.  Civ.  App.]  98  S.  "W.  653. 
In  action  by  widow  to  set  aside  deed  ta 
her  husband  of  lands  which  had  previously 
been  conveyed  to  her,  testimony  by  the 
notary  who  drew  the  deed  regarding  state- 
ments by  the  husband  that  the  deed  to 
the  wife  should  not  have  been  recorded, 
and  that  it  was  recorded  by  mistake,  were 
inadmissible  against  the  widow  when  not 
shown  to  have  been  made  in  her  presence. 
Yordi  V.  Tordi  [Cal.  App.]  91  P.  348;  Corn- 
ing V.  Dollmeyer.  123  111.  App.  188;  Walker 
V.  Dickey  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
934,  98  S.  W.  658;  Gulf,  etc.,  R.  Co.  v.  Craft 
[Tex.  Civ.  App.]  IS  Tex.  Ct.  Rep.  510.  102 
S.  "W.  170;  Evans  v.  Nail,  1  Ga.  App.  42,  57 
y.  E.  1020. 

13.  Nashville,  etc.,  R.  Co.  v.  Karthaus 
[Ala.]  43  So.  791.  In  trespass  to  try  title, 
testimony  of  a  witness  that  certain  children 
told  witness  that  their  mother  claimed  the 
land  was  hearsay.  Carlisle  v.  Gibbs  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  405,  98  S.  W.  192. 
In  action  against  partnersliip,  testimony  by 
one  partner  that  neither  his  partner  nor 
the  firm  had  been  notified  of  a  certain  fact 
was  held  hearsay.  Dunn  &  Lallande  Bros, 
v.  Gunn  [Ala.]  42  So.  686.  To  show  loss 
of  note  in  mails,  testimony  of  cashier  of 
bank  that  cashier  of  another  telephoned 
ttat  he  had  received  and  remailed  the  note 
was  hearsay.  Schwartz  v.  Mechanics'  & 
Traders'  Bk.,  103  X.  Y.  S.  119.  Evidence  of 
what  a  person  holding  a  telephone  conver- 
sation told  witness  as  to  what  the  person  at 
the  other  end  of  the  line  said  was  hearsay. 
Texas  &  P.  R.  Co.  v.  Felker  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  745,  99  S.  W.  439.  Hearsay 
evidence  is  incompetent  to  establish  any 
specific  fact  which  is  In  Its  nature  suscep- 
tible of  being  proved  by  witnesses  who 
speak  from  their  own  knowledge.  Hirsh- 
berg,  Hollander  &  Co.  v.  Robinson  [N.  J. 
Law]  66  A.  925.  Whether  or  not  a  building 
was  within  the  limits  of  a  survey  being  an 
Issue,  It  was  error  to  permit  a  witness  to 
testify,  over  objection,  that  the  surveyor 
told    him    the    building    was    included    In    the 


survey.  Martin  v.  Gainesville,  126  Ga.  577, 
55  S.  E.  499.  Whether  witness  knew  of 
others  conversing  with  a  decedent  on  cer- 
tain subjects  called  for  hearsay.  Huyck  v. 
Rennie  [Cal.]  90  P.  929.  In  action  for  serv- 
ices, testimony  of  witness,  a  third  person, 
that  he  was  autliorized  to  employ  an  attor- 
ney and  consulted  plaintiff  was  hearsay. 
Miner  v.  Rickey  [Cal.  App.]  90  P.  718.  In 
an  action  for  damages  to  a  sliipment  of 
hogs  being  transported  to  a  stock  show, 
by  reason  of  their  exposure  to  a  virulent 
disease,  evidence  that  the  disease  was  re- 
ported to  have  existed  among  hogs  at  the 
show  was  inadmissible.  Council  v.  St. 
Louis,  etc.,  R.  Co.,  123  Mo.  App.  432,  100  S. 
W.    57. 

14.  Wiiere  medical  expert  testified  that 
he  knew  of  but  one  case  in  wliich  the  in- 
jury resulted  in  a  similar  manner  as  that 
in  issue,  his  testimony  as  to  how  the  injury 
occurred  is  inadmissible  as  hearsay.  City 
of  Chicago  v.  Saldman.  129  111.  App.  282. 
Person  not  shown  to  have  personal  knowl- 
edge of  facts  not  allowed  to  testify.  People 
V.  Cahill,  188  N.  Y.  489,  81  N.  E.  453.  In 
ejectment,  plaintiff  claimed  under  a  parol 
gift  from  owner,  since  deceased.  Held 
opinions  by  neighbors  as  to  who  was  the 
head  of  the  house  were  incompetent.  Wood 
v.  Praul,  217  Pa.  293,  66  A.  528.  Agent's 
testimony,  as  to  how,  when,  and  by  what 
road  a  shipment  of  organs  was  injured 
held  hearsay.  Texas  Cent.  R.  Co.  v.  Fowler 
[Tex.  Civ.  App.]  18  Tex.  Ct  Rep.  564,  102 
S.  W.  732.  In  action  for  death  of  young 
man  by  electric  shock,  where  there  was 
evidence  tending  to  show  that  decedent 
knew  something  of  the  dangers  of  electric- 
ity, the  admission  of  testimony  of.  his 
mother  that  he  knew  nothing  about  such 
dangers  was  prejudicial  error.  Sneed  v. 
Marysville  Gas  &  Elec.  Co.,  149  Cal.  704.  87 
P.  376.  Testimony  as  to  prices  paid  for  cat- 
tle, based  wholly  on  records  made  by  an- 
other, not  known  by  witness  to  be  correct. 
Inadmissible.  Texas  &  P.  R.  Co.  v.  Leggett 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  676,  99  S. 
\\\  176.  Testimony  of  witness  that  plaintiff, 
who  was  a  physician,  by  reason  of  his 
deafness,  could  no  longer  examine  patients 
for  heart  and  lung  trouble,  held  inadmissi- 
ble because  it  could  not  have  been  based  on 
personal  knowledge.  Cleaver  v.  Louisville 
&  N.  R.  Co.,  30  Ky.  L.  R.  1059,  100  S.  W.  223. 
Ordinary  may  not  testify  as  to  reputation 
of  woman  seeking  to  regain  custody  of 
child  when  his  testimony  is  based  wholly 
on  evidence  given  before  him  in  a  former 
proceeding.  Moore  v.  Dozier  [Ga.]  57  S.  E. 
110.  As  to  one  not  a  party  to  a  letter,  a 
statement  of  the  writer,  who  was  not  the 
agent  of  such  party,  that  he  had  taken  up 
a  certain  matter  with  him  was  held  hear- 
say. Houston  &  T.  C.  R.  Co.  v.  Mayes  [Tex. 
Civ.  App.]   16  Tex.  Ct.  Rep.   818,  97  S.  W.  318. 

15.  Statement  by  plaintiff  in  a  slander 
suit  that  defendant  advertised  her  through- 
out a  certain  locality  as  a  thief  is  inadmis- 
Pible  as  hearsay.  Corning  v.  Dollmeyer, 
123  111.  App.   ISS. 

10.  Witness  who  had  seen  work  of 
changing    street    grade    could    give    estimate 
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official  sources  ^^  is  competent.  Testimony  in  another  cause  is  not  objectionable 
as  hearsay  when  the  person  against  whom  it  is  offered  had  an  opportunity  to  con- 
front and  cross-examine  the  witness.^^ 

Where  it  is  material  to  prove  as  a  fact  that  a  certain  declaration  was  made,  re- 
gardless of  whether  it  was  true  or  false,  testimony  to  the  fact  does  not  violate  the 
hearsay  rule;  ^^  and  where  the  question  is  whether  a  person  acted  prudenth',  wisely, 
or  in  good  faith,  the  information  on  which  he  acted,  whether  true  or  false,  is  original 
and  material  evidence.-^  Proof  of  the  notoriety  of  a  fact  in  the  neighborhood  is 
competent  to  show  knowledge  of  such  fact,^^ 

Hearsay  evidence  is  competent  upon  questions  of  boundary  affecting  public 
rights,  and  also  in  the  case  of  disputes  as  to  boundaries  between  private  lando^^^lers,^^ 


of  height  of  grade  change  though  he  had  not 
measured  it.  Downey  Bros.  Spoke  &  Bending 
Co.  V.  Pennsylvania  R.  Co.  [Pa.]  67  A.  916. 
One  who  testifies  that  he  is  familiar  with 
a  certain  person's  business  and  the  per- 
centage of  profits  on  sales  may  testify  in 
regard  thereto  when  he  is  confined  to  his 
actual  knowledge.  Quinn  v.  Rhode  Island 
Co.  [R.  I.]  67  A.  364.  The  testimony  of  a 
witness  to  a  fact  of  which  he  swears  he 
has  per.sonal  kno'wledge  is  not  rendered 
Inadmissible  by  the  further  showing  that 
he  also  knows  it  from  hearsay.  Atlanta, 
etc.,  R.  Co.  V.  McManus,  1  Ga.  App.  302.  58 
S.  B.  258.  In  action  for  injuries  caused  by 
breaking  of  elevator  cable,  what  labor 
commis.sioner  had  said  about  the  elevator 
was  inadmissible,  he  not  having  examined 
the  cable.  Brusseau  v.  Lower  Brick  Co., 
133  Iowa,  245,  110  N.  W.  577.  Testimony 
of  witness  to  whom  another  had  been  sent 
by  a  party  to  arrange  a  transfer  of  prop- 
erty in  issue  as  to  what  occurred  Tvas  not 
hearsay.  White  v.  Poole  [N.  H.]  65  A.  255. 
Where  a  person  who  saw  where  a  horse 
was  killed  by  a  train  pointed  out  the  place 
to  witnesses,  the  latter  could  testify  as  to 
how  far  a^way  the  engineer  could  have 
seen  the  horse.  Arkansas  &  L.  R.  Co.  v. 
Sanders  [Ark.]  99  S.  W.  1109.  In  action  for 
injuries  to  cattle  caused  by  delay  in  fur- 
nishing cars,  a  statement  by  plaintiff  as  a 
witness  that  he  ordered  cars  of  a  certain 
person  was  not  hearsay.  San  Antonio  &  A. 
P.  R.  Co.  V.  Timon  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  349,  99  S.  W.  418.  Testimony  of  plain- 
tiff, in  action  for  failure  to  deliver  mes- 
age  to  her,  that  the  charges  were  paid,  held 
rot  hearsaj-.  Western  Union  Tel.  Co.  v. 
Westmoreland  [Ala.]  43  So.  790.  Where 
store  manager  testified  that  accounts  were 
made  from  the  books  and  that  the 
books  were  correct,  his  testimony  was 
not  hearsay,  though  he  did  not  keep  the 
books,  as  he  had  personal  knowledge  of 
the  facts.  Pelican  Lumber  Co.  v.  John- 
son [Tex  Civ.  App.]  17  Tex.  Ct.  Rep. 
262,  98  S.  W.  207.  Answer  of  witness,  "just 
as  Mrs.  B.  said,"  simply  made  the  answer 
of  the  other  witness  her  own,  and  was  not 
hearsay.  Breeden  v.  Martens  [S.  D.]  112  N. 
W.  960.  Testimony  of  a  clerk  that  letters 
were  dictated  to  her  by  a  member  of  the 
firm  employing  her,  that  she  wrote  them 
out  as  dictated,  and  signed  the  firm  name, 
and  placed  them  In  properly  addressed 
i=nvelopes  and  mailed  them,  held  not  ob- 
jectionable as  hearsay.  "U'yandotte  Port- 
land Cement  Co.  v.  Bruner,  147  Mich.  400, 
9  Curr.  L.—  80. 


12  Det.  Leg.  N.  1042,  110  N.  W.  949.  When 
plaintiff  was  asked  why  he  left  a  place 
where  he  was  being  treated,  by  specialists, 
his  answer  that  they  could  do  nothing  for 
him  was  not  objectionable  as  hearsay. 
Brunswick  &  B.  R.  Co.  v.  Hoodenpyle  [Ga.] 
58  S.  E.  7Q5. 

17.  Testimony  of  witness  as  to  time  of 
trains,  based  on  information  derived  from 
official  time  cards  furnished  by  the  com- 
pany for  the  use  of  the  public,  held  com- 
petent. Western  Union  Tel.  Co.  v.  O'Fiel 
[Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  653,  104  S. 
W.   406. 

18.  Deposition  in  another  case  between 
other  parties  held  competent  in  disbarment 
proceeding  when  the  attorney  had  oppor- 
tunity to  confront  and  cross-examine  the 
deponent  and  availed  himself  of  it.  In  re 
Durant    [Conn.]    67   A.   497. 

19.  Ferguson   v.   Boyd    [Ind.]    81  N.  E.   71. 

The  fact  that  a  conversation  was  held  may 
be  relevant  and  competent  though  what  was 
said  would  be  hearsay.  Charlton  v.  St. 
Louis  &  S.  F.  R.  Co.,  200  Mo.  413,  98  S.  W. 
529.  Where  a  witness  testifies  that  he  has 
truly  stated  to  a  third  person,  of  his  ovra 
knowledge,  a  fact  which  he  has  since  for- 
gotten, the  testimony  of  the  third  person  as 
to  what  the  statement  was  is  competent. 
Hart  V.  Atlantic  Coast  Line  R.  Co.,  144  N.  C 
91.  56  S.  E.  559.  Agent  for  plaintiff  testified: 
that  he  made  correct  reports  to  plaintiff  of 
number  of  cords  of  wood  cut  and  corded  by, ' 
him,  and  plaintiff  testified  that  he  kept  a 
correct  record  of  all  reports.  Held  compe- 
tent for  plaintiff  to  state  the  total  number 
of  cords  shown  by  his  record.     Id. 

20.  Person  whose  good  faith  in  a  trans- 
action was  attacked  properly  allowed  to 
state  information  given  him  by  another 
party.     Ferguson  v.  Boyd   [Ind.]   81  N.  E.  71. 

21.  In  trespass  to  try  title,  evidence  of 
general  notoriety  of  a  claim  made  by  the  ad- 
verse claimant  was  held  competent  to  show 
knowledge  of  the  claim  by  the  record  owner. 
Carlisle  v.  Gibbs  [Tex.  Civ.  App.l  17  Tex.  Ct. 
Rep.  405,  98  S.  W.  192.  For  the  purpose  of 
showing  notice  to  a  creditor  of  the  dissolu- 
tion of  a  partnership,  proof  of  general  repu- 
tation of  the  dissolution  in  the  community 
where  the  creditor  resides  may  be  shown. 
Such  reputation  is  not  notice,  but  is  evidence 
for  the  jury  on  the  issue  whether  the  cred- 
itor had  notice.  Bush  v.  McCarty  Co.,  127 
Ga.   308,   56   S.   B.   430. 

22.  Inmon    v.   Pearson    [Wash.]    92   P.   279.. 
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and  in  such  disputes  general  reputation  or  tradition  as  to  the  location  of  boundaries 
may  be  proved.-^ 

Admissions  or  statements  made  in  the  course  of  a  telephone  conversation  are 
not  objectionable  as  hearsay  if  the  person  talking  is  clearly  identified,-*  and  it  is 
now  held  that  where  a  person  places  himself  in  connection  with  a  telephone  system 
through  an  instrument  in  his  office  he  thereby  invites  communication  in  relation  to 
his  business  through  that  channel,-^  and  that  a  conversation  with  one  apparently  con- 
nected with  and  authorized  to  speak  for  such  person  or  business  concern  may  be 
proved,  though  the  persons  talking  are  unknown  to  each  other.^^ 

Matters  of  jyedigree.^'^ — In  matters  of  family  history  or  pedigree  general  repute 
in  the  family  may  be  testified  to  by  a  member  of  the  family,-®  and  admissions  and 
declarations  in  respect  to  such  matters  are  competent  ^^  and  shown  to  have  been  made 
by  a  member  of  the  family  ^°  or  a  person  closely  related  or  intimately  acquainted  with 
the  family  ^^  ante  litem  motam,^-  when  it  is  further  shown  that  the  declarant  is 
dead  ^^  or  that  his  or  her  testimony  is  inaccessible.^*     Such  declarations  by  mem- 


23.  General  reputation  and  tradition  as  to 
location  of  state  line  and  corner  of  ancient 
patent  held  competent  evidence.  Douglas 
Land  Co.  v.  Thayer  Co.    [Va.]    58  S.  E.  1101. 

24.  "Witnes.s  may  testify  to  admissions 
made  in  a  telephone  conversation  where  he 
is  familiar  with  the  person's  voice  and  the 
Identity  of  the  person  is  established.  Holz- 
hauer  v.  Sheeny  [Ky.]  104  S.  W.  1034. 
Where  it  was  admitted  that  a  car  dispatch- 
er's orders  were  asked  for  and  given  over  a 
teleplione  and  tiie  conductor  repeatei  tiie 
orders  over  the  telephone,  it  was  proper  to 
allow  witnesses  who  heard  the  persons  talk- 
ing at  either  end  to  tell  what  the  orders 
were.  Edge  v.  Southwest  Missouri  Elec.  R. 
Co.   [Mo.]   104  S.  W.  90. 

25.  See  Wolfe  v.  Missouri  Pac.  R.  Co.,  97 
Mo.  473,  11  S.  W.  49,  10  Am.  St.  Rep.  331.  3 
L.   R.   A.   539. 

26.  Cashier  of  bank  telephoned  to  com- 
mission company  and  asked  for  a  certain 
person  and  was  told  he  was  not  in.  Later 
the  bank  was  called  and  told  the  person 
wanted  at  tlie  commission  company's  omce 
was  there  and  the  cashier  then  talked  to 
him.  The  cashier  did  not  know  the  other 
person's  voice.  Held  the  telephone  conver- 
sation was  competent  evidence.  Godair  v. 
Ham  Nat.  Bk.,  225  111.  572,  80  N.  E.  407.  In 
action  by  hospital  for  services  rendered  for 
employes  of  defendant  corporation,  the  de- 
fendant denying  employment  of  the  hospital, 
a  witness  for  plaintiff  was  properly  allowed 
to  testify  that  he  had  had  a  telephone  call 
purporting  to  come  from  defendant  to  seu'l 
the  ambulance  for  two  injured  men,  and 
that  the  person  speaking  had  said  the  cor- 
poration would  stand  tiie  expense,  (ieneral 
Hospital  Soc.  v.  New  Haven  Rendering  Co., 
79  Conn.  581,  65  A.  1065.  In  an  action  to 
recover  a  bill  for  advertising,  the  issue  was 
whether  defendant  corporation  authorized 
the  advertisements.  Held  that  proof  that  a 
person  had  called  up  one  of  the  plaintiff's 
staff  on  the  telephone,  had  said  he  was  the 
president  of  the  defendant,  and  spoke  of  the 
advertisements  "we  are  putting  in."  wa.s  ad- 
missible though  the  persons  speaking  were 
not  known  to  each  other.  Kansas  City  Star 
Pub.  Co.  V.  Standard  Warehouse  Co.,  123  Mo. 
App.  13,  99  S.  W.  765,  referring  to  Guest  v. 
R.  Co.  77  Mo.  App.   261. 


27.  See  7   C.   L.   1552. 

28.  Scheidegger  v.  Terrell  [Ala.]  43  So.  26. 
Declarations  of  a  weak  minded  deceased  per- 
son, shown  to  have  sufficient  intelligence  to 
know  his  relatives,  are  competent  Champion 
V.   McCarthy,   228  111.   87,   81   N.   E.   808. 

29.  Taylor  v.  Grand  Lodge  A.  O.  U.  W.  of 
Minnesota,    101    Minn.    72,    111    N.    W.    919. 

30.  Declarations  by  a  deceased  member, 
or  declarations  by  persons  shown  by  otiier 
evidence  to  be  members  of  the  family,  may 
be  proved.  Scheidegger  v.  Terrell  [Ala.]  43 
So.  26.  Witness  stated  that  her  information 
concerning  a  certain  person  was  derived 
rrom  lier  mother,  tlien  dead,  who  was  a  sis- 
ter of  the  person.  Held  proper  to  allow  wit- 
ness to  state  certain  facts  concerning  sucli 
person's  pedigree  and  relationship,  and  the 
date  of  his  death.  Kirby  v.  Hayden  [Tex. 
Civ.  App.]  99  S.  W.  746.  To  prove  matters  of 
pedigree,  declarations  of  a  person  related  by 
blood  or  marriage  to  the  person  whose  pedi- 
gree is  in  question,  and  since  deceased,  are 
competent,  but  the  rule  does  not  admit 
declarations  of  a  stranger  based  only  on 
information  afid  belief.  Bernards  Tp.  v.  Bed- 
minster  Tp.  [N.  J.  Law]  64  A.  960.  State- 
ments of  members  of  a  family  respecting 
relationships,  births,  marriages,  and  deaths, 
made  ante  litem  motam,  are  competent  when 
pertinent  to  the  issue,  the  reason  for  the  rule 
being  that  this  is  frequently  the  only  kind 
of  evidence  available  to  prove  sucli  facts. 
Taylor  v.  Grand  Lodge  A.  O.  U.  W.  of  Min- 
nesota, 101  Minn.  72,  111  N.  W.  919.  On  is- 
sue of  falsity  of  statement  of  date  of  birth 
in  application  for  insurance,  another  applica- 
tion previously  made  to  another  company 
containing  a  statement  of  the  date  was  held 
compett-nt.      11. 

31.  32.  Gorham  v.  Settegast  [Tex.  Civ. 
App.]    17  Tex.  Ct.  Rep.  432,   98  S.  W.  665. 

a:'..  Scheidegger  v.  Terrell  [Ala.]  43  So.  26; 
Gorham  v.  Settegast  [Tex.  Civ.  App.]  17  Tex. 
Ct.  Rep.  432,  98  S.  W.  665.  Declarations  of 
deceased  father  as  to  when  child  was  born 
htld  competent  evidence  of  the  fact.  Mutual 
Reserve  Life  Ins.  Co.  v.  Jay  [Tex.  Civ.  App.] 
18  Tex.  Ct.  Rep.  932,  101  S.  W.  545.  Declara- 
tions of  living  persons  as  to  pedigree  are  in- 
competent. Champion  v.  McCarthy,  228  111. 
87,   81  N.   E.   808. 

34.  Gorham  v.  Settegast  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  432,  98  S.  W.  665. 
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bers  of  the  family  must  be  made  either  upon  what  such  members  know  to  be  the  gen- 
eral repute  in  the  family  or  on  what  they  have  heard  other  members  of  the  family 
say.^^  A  declaration  which  merely  expresses  information  collected  from  persons 
not  qualified  to  be  declarants,  or  from  other  sources  than  family  tradition,  or  the 
statements  of  other  members  who  knew  the  facts,  is  inadmissible.^^  '\Miere  a  declar- 
ation of  a  member  of  the  family  is  sought  to  be  proved,  the  declaration  itself  and  not 
the  declaration  of  the  witness  from  it  should  be  proved. ^^ 

It  has  been  held  that  the  exception  to  the  hearsay  rule,  in  the  case  of  matters 
of  pedigree,  is  not  applicable  to  prove  illegitimacy,^^  but  the  weight  of  modern  au- 
thority seems  to  be  to  the  contrary.^^  Thus,  declarations  of  the  deceased  mother 
and  of  members  of  her  family  are  generally  held  competent  to  establish  the  illegiti- 
macy of  her  child,*"  in  cases  where  the  child  was  born  before  marriage  of  the  mother 
or  in  cases  where  she  had  never  been  married.*^  Some  courts  admit  also  declarations 
of  the  putative  father  and  members  of  his  family,*-  though  on  this  point  there  is 
some  conflict.*^ 

A  living  person  may  testify  to  his  age  or  date  of  his  birth  though  his  informa- 
tion is  derived  from  his  parents  or  others  having  knowledge  of  the  facts."  The 
source  of  money  used  by  a  member  of  the  family  cannot  be  proved  by  hearsay  under 
the  exception  as  to  matters  of  pedigree.*^ 

Marl-et  reports  *"  in  journals  such  as  the  commercial  world  rely  upon  are  com- 
petent evidence  of  the  state  of  the  market.*^ 

Census  reports  *^  are  competent  evidence  of  the  population,*^  but  not  of  other 
facts  stated  therein  necessarily  based  on  information  derived  from  others  by  the 
enumerators.^" 

(§6)  B.  Res  gestae.^^ — Contemporaneous  or  nearly  contemporaneous  acts  or 
declarations  explanatory  of  the  act,  transaction,  or  condition  which  is  the  subject 


35.  Scheideg-g-er  v.  Terrell  [Ala.]  43  So.  26. 

36.  Testimony  of  nephews  of  a  decedent 
as  to  their  aunt's  maiden  name,  marriage, 
and  relationship  to  persons  in  Europe, 
based  not  on  declarations  of  their  mother 
or  on  g'eneral  family  repute,  but  on  docu- 
ments in  English,  from  the  United  States, 
and  upon  the  fact  that  their  mother  used  to 
speak  of  deceased  and  received  letters  from 
her,  lield  incompetent.  Scheidegger  v.  Ter- 
rell  [Ala.]   43  So.  26. 

37.  Scheidegger  v.  Terrell  [Ala.]  43  So. 
26. 

38.  See  discussion  of  common-law  theory 
In  Champion  v.  McCarthy,  22S  111.  87,  81  N. 
E.   808. 

39.  Champion  v.  McCarthy,  228  111.  87,  81 
N.   E.   808. 

40.  Declarations  of  mother,  of  child,  and 
of  half-brothers  and  sisters,  all  deceased, 
held  competent  to  prove  child's  relationship. 
Champion  v.  McCarthy,  228  111.  87,  81  N.  E. 
808. 

41.  Champion  v.  McCarthy,  228  111.  87,  81 
N.  E.  808. 

42.  See  cases  cited  in  Champion  v.  Mc- 
Carthy, 228  111.   87,  81  N.  E.  808. 

43.  See  Champion  v.  McCarthy,  228  111  87 
81   N.   E.   808. 

44.  Taylor  v.  Grand  Lodge  A.  O.  U.  W.  of 
Minnesota.  101  Minn.  72,  111  N.  W.  919. 

45.  Rumors  in  family  as  to  whether  wife 
furnished  funds  to  husband  held  incompe- 
tent. Bispham  v.  Turner  [Ark.]  103  S  W 
1135. 

46.  See  7  C,  L.   1553, 


47.  Market  reports  of  newspapers  relied 
on  by  the  commercial  world  are  competent 
evidence  of  the  value  of  stocks  and  bonds. 
State  V.  Johnson,  144  N.  C.  257,  274,  56  S.  E. 
922.  Standard  price  lists  and  market  reports 
shown  to  be  in  general  circulation,  and  re- 
lied on  by  the  commercial  world  and  by 
those  engaged  in  the  trade,  are  admissible  as 
evidence  of  market  value  of  articles  of 
trade.     St.  Louis,  etc.,  R.  Co.  v.  Pearce  [Ark.] 

101  S.  V\'.  760.  On  the  issue  of  the  value  of 
horses  and  mules,  market  reports  covering 
the  period  in  question,  shown  to  have  been 
regularly  kept,  were  admissible,  though  the 
editor  of  the  paper  from  which  they  were 
taken,  who  testified,  had  no  personal  knowl- 
edge of  the  sales,  and  though  general  classes 
of  stock  only  were  specified.  Bullard  v. 
Stewart  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  666, 

102  S.  W.  174. 

48.  See   7   C.  L.    1554. 

49.  Gorham  v.  Settegast  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  432,  98  S.  W.  665.  An  official 
census  of  a  city  or  town  taken  in  the  manner 
provided,  by  Laws  1903,  c.  5191,  p.  134,  is 
competent  evidence  of  the  number  of  inliabi- 
tants  of  such  town  or  city.  Gregory  v. 
Woodbery    [Fla.]    43   So.   504. 

50.  A  census  roll  is  competent  evidence 
only  Cl  the  population,  not  to  prove  that  cer- 
tain persons  were  alive,  their  ages,  and 
family  relationships.  Gorham  v.  Settegast 
[Te>.  Civ.  App.]  17  Tex.  Ct.  Rep.  432,  98  S. 
W.    '565. 

51.  See  7  C.  L.   1554. 
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of  controversy,  and  growing  naturally  therefrom,  are  admissible  as  a  part  thereof. 


52.  The  admissibility  of  declarations  as 
a  part  of  the  res  gestae  rests  largely  in  the 
discretion  of  the  court.  Clark  v.  Van  Vleck 
[Iowa]  112  N.  W.  648.  To  be  admissible  as  a 
part  of  the  res  gestae  declarations  must  be 
natural  and  spontaneous  and  so  closely  con- 
nected with  the  transaction  as  to  form  a 
part  of  it.  Id.  Entries  in  above  made  at 
time  of  transaction  and  in  presence  of  ad- 
verse party  are  admissible  as  part  of  the  res 
gestae.  Statement  of  motorman  when  given 
signal  of  danger  is  admissible  as  part  of  the 
res  gestae.  Wiggins  v.  Wilson,  123  111.  App. 
663;  Chicago  City  R.  Co.  v.  McDonough,  125 
111.  App.  223.  All  that  is  said  and  done  by 
conductor  in  ejecting  a  passenger  from  his 
car  is  admissible  as  part  of  the  res  gestae. 
Chicago  Union  Trac.  Co.  v.  McClevey,  126 
111.  App.  21.  Conversations  between  plain- 
tiff and  conductor  in  action  for  unlawful 
ejectment  of  passenger  are  admissible  as 
part  of  the  res  gestae  where  they  tend  to 
sliow  \vhetlaer  or  not  plaintiff  in  good  faith 
believed  he  was  a  passenger.  Chicago  Union 
Trac.  Co.  v.  Brethauer,  125  111.  App.  204. 
Statements  made  in  the  course  of  a  transac- 
tion, or  so  soon  thereafter  as  to  form  a 
legitimate  part  of  it,  are  admissible  in 
favor  of  the  party  making  them  in  so  far 
as  tlie\'  tend  to  explain  it,  or  the  relation  of 
the  parties  to  it.  Robinson  v.  Stahl  [N.  H.] 
67  A.  577.  To  be  competent  as  a  part  of  the 
res  gestae,  declarations  must  be  sub.stantially 
contemporaneous  with  the  litigated  transac- 
tion, and  must  be  tlte  instinctivt-,  spontan- 
eous utterances  of  the  mind,  under  the  ac- 
tive, immediate  influence  of  the  transaction, 
the  circumstances  precluding  the  idea  or  re- 
flection or  design.  State  v.  ^^  ay  [S.  C]  56 
S.  E.  653.  Declarations  are  admissible  as  a 
part  of  the  res  gestae  only  when  they  are 
coincident  witlt  the  main  fact  under  consid- 
eration and  are  so  connected  with  it  as  to 
illustrate  its  character.  Hayes  v.  Jersey 
City,  etc.,  R.  Co.,  73  N.  J.  Law,  639,  64  A.  119. 
Declarations  of  a  superintendent  and  agent 
of  a  lumber  company,  while  engaged  In  di- 
recting the  construction  of  a  trestle.  In  the 
direction  of,  and  a  mile  from  certain  timber, 
claiming  the  timber,  as  stating  that  they 
weri=  going  across  to  get  it,  held  competent 
to  show  a  claim  by  the  company,  but  not  to 
show  title,  it  appearing  that  some  of  the 
timber  was  already  cut.  Gray  Lumber  Co.  v. 
Harris,  127  Ga.  693,  56  S.  E.  252.  In  action 
for  malicious  prosecution  In  taking  out  a 
warrant  and  causing  plaintiff's  arrest,  dec- 
larations of  defendant's  manager,  before 
tlie  justice,  at  the  time  the  warrant  wa.s 
procured,  explaining  and  characterizing  his 
act.  v/ere  held  admissible.  Stanford  v. 
Messick  Grocery  Co.,  143  N.  C.  419,  55  S.  E. 
815.  To  prove  Intention,  knowledge,  or 
other  mental  state,  the  statements  of 
the  person  In  question  are  admissible. 
Weiss  v.  Haight  &  Freese  Co.,  148  F. 
399.  Where  pedestrian  was  killed  by  a  train. 
Ills  statements  just  after  being  run  over 
that  it  was  his  own  fault,  that  lie  saw  the 
switch  engine  and  thought  he  could  get 
across,  but  did  not  see  a  tlat  car,  were  com- 
petent against  his  administrator.  Chicago, 
etc.,  R.  Co.  v.  Clarkson  [C.  C.  A.]  147  F.  397. 
In  action  for  injuries  caused  by  defective 
pinch  bar,  statements  made  by  parties  pres- 


ent at  the  time  as  to  the  defective  condi- 
tion of  the  pinch  bar  were  held  admissible. 
St.  Louis  S.  W.  R.  Co.  v.  Schuler  [Tex.  Civ. 
App.]  19  Tex.  Ct.  Rep.  478,  102  S.  W.  783. 
Action  for  damage  to  bridge  by  vessel,  al- 
leged to  have  been  caused  by  captain  order- 
ing boat  ahead  at  a  particular  time.  Held, 
what  the  captain  said  at  the  time  and  im- 
mediately after  giving  the  order  was  com- 
petent as  a  part  of  the  res  gestae.  Multno- 
mah County  v.  Willamette  Towing  Co.  [Or.] 
89  P.  389.  In  action  for  timber  alleged  to 
have  been  cut  in  excess  of  that  provided  for 
by  contract,  evidence  of  a  statement  by  the 
foreman  in  charge  of  cutting  the  timber 
while  the  work  was  being  done,  that  certain 
trees  ought  not  to  have  been  cut,  as  they 
belonged  to  plaintiff,  and  he  would  have 
to  pay  for  them,  was  held  competent  as  a 
part  of  the  res  gestae.  Gray  Tie  Co.  v. 
Clark,  30  Ky.  L.  R.  409,  98  S.  W.  1000. 
Liability  for  expenditures  in  caring  for  a 
pauper  being  In  issue,  declarations  of  the 
pauper  while  he  was  arranging  for  the  re- 
moval of  his  family  from  one  town  to  an- 
other, and  while  making  arangements  for 
the  board  of  lii.s  family  in  the  latter  town, 
were  held  admissible  as  a  part  of  the  res 
gestae.  Town  of  Jericho  v.  Huntington,  79 
Vt.  329,  65  A.  87.  Shortly  before  collision 
of  schooner  and  barge,  being  towed  by  same 
tug.  captain  of  schooner  called  to  master  nt 
barge  to  stop  sheering,  and  master  replied 
that  the  tug  was  going  "all  tlie  way  around 
the  river."  The  stateinent  was  held  compe- 
tent as  a  part  of  the  res  gestae.  The  Theo- 
dore Roosevelt,  154  F.  155.  In  action  for 
Injuries  received  In  collision  between  street 
car  and  train,  held  proper  to  prove  wliat 
conductor  of  street  car  said  to  passengers 
about  going  ahead  to  look  out  for  the  cross- 
ing, his  remarks  being  made  just  before 
the  crossing  was  reached,  as  he  started  for- 
ward, a  few  seconds  before  the  collision  oc- 
curred. Northern  Texas  Trac.  Co.  v.  Caldwell 
[Tex.  Civ.  AppJ.  18  Tex.  Ct.  Rep.  NS.  lUi  S.  \V. 
869.  Where  a  certain  agent  of  defendant  was 
charged  with  the  duty  of  Inspecting  a  trestle 
and  reporting  defects,  a  conversation  with 
him  in  regard  to  the  tre.stle,  .sho^ving  notice 
to  him  of  defects,  and  his  acts  and  state- 
ments with  reference  to  reported  defects, 
were  held  competent  as  a  part  of  the  res 
gestae.  In  an  action  based  on  the  subsequent 
fall  of  the  trestle.  Bundy  v.  Sierra  Lumber 
Co.,   149  Cal.   772,   87  P.   622. 

Held  incompetent  as  res  gestne;  In  action 
for  death  caused  by  explosion  of  dynainite 
used  to  break  up  iron  machinery,  proof 
that  one  of  the  defendants  told  witness  the 
morning  of  the  day  of  the  accident  that  he 
would  be  in  another  city  was  not  competent 
as  a  part  of  the  res  gestae.  Falender  v. 
Blackwell,  39  Ind.  App.  121,  79  N.  E.  393.  In 
action  by  widow  for  death  of  husband,  dec- 
larations or  admissions  of  the  deceased  on 
the  morning  before  the  afternoon  when  he 
was  killid  as  to  his  physical  condition  were 
held  Inadmissible,  not  being  a  part  of  the 
res  gestae,  and  the  action  being  by  the 
widow  under  Rev.  St.  1892,  §§  2342,  2343. 
Jacksonville  Elec.  Co.  v.  Sloan  [Fla.]  42  S^. 
516.  Street  car  superintendent  put  a  motor- 
man  on  a  car  at  10:30  a.  m..  and  at  4:30  he 
caused    a    collision    In    which    plaintiff    was 
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It  is  not  essential  that  a  statement  or  admission  should  be  exactly  coincident  with 
the  act  if  it  arises  naturally  therefrom  and  tends  to  characterize  or  explain  it.°^ 
But  statements  subsequent  to  the  transaction  in  issue  which  do  not  form  a  part 
thereof,  but  are  in  effect  only  narrative  of  past  events,  are  incompetent."* 


injured.  After  the  collision  the  cars  were 
run  to  another  point  four  miles  a"v\'ay,  where 
the  employes  were  talking'  about  the  acci- 
dent, when  the  superintendent  -came  and 
said  he  ought  to  have  known  better  than 
put  the  motorman  on  a  car.  Held,  his  state- 
ment was  inadmissible.  Ft.  Wayne  &  Wa- 
bash Valley  Trac.  Co.  v.  Crosbie  [Ind.]  81  N. 
E.  474.  Vessel  was  injured  by  collision  with 
drawbridge  by  reason  of  bridge  tenders  fail- 
ure to  open  bridge  in  time.  Evidence  that 
tender  visited  vessel  next  morning  and  asked 
if  a  certain  sum  would  be  accepted  and  the 
matter  dropped  was  not  admissible  as  a 
part  of  the  res  gestae.  Southern  R.  Co.  v. 
Reeder   [Ala.]   44  So.   699. 

53.  The  real  test  is  not  whether  the  dec- 
larations are  in  point  of  fact  contempor- 
aneous, but  wliether  the  circumstances  ex- 
clude premeditation  and  design.  Clirisiopla- 
erson  v.  Chicago,  etc..  R.  Co.  [Iowa]  109 
N.  W.  1077.  Declaration  of  injured  person 
as  to  how  accident  occurred,  made  just  after 
recovering  consciousness,  held  admissible. 
Id.  In  action  for  assault,  statement  of  plain- 
tiff before  she  regained  her  feet  that  defend- 
ant pushed  her,  held  admissible.  Robinson 
V.  Stahl  [N.  H.]  67  A.  577.  Where  boy  was 
killed  by  suffocation  in  a  bin  of  oats,  decla- 
rations of  foreman  that  he  had  sent  boy  to 
the  bin  to  do  a  certain  act,  made  to  boy's 
fatlier  five  minutes  after  he  disappeared, 
and  shortly  afterwards  to  the  boy's  mother 
and  brother,  all  made  before  tliey  suppo.sed 
the  boy  was  dead,  ■were  admissible  as  part 
of  the  res  gestae.  Meier  v.  Way,  Johnson, 
Lee  &  Co.[  Iowa]  111  N.  W.  420.  Statement 
of  man  mortally  injured,  a  few  minutes 
after  his  injury  Tvas  received,  and  a  few  feet 
from  where  it  occurred,  as  to  liow  it  hap- 
pened, held  competent,  the  declarant  having 
died  a  few  hours  after.  Kansas  City  So.  R. 
Co.  V.  Morris,  SO  Ark.  528,  98  S.  W.  363. 
"Where  infant  child  was  injured  on  a  train, 
statements  of  its  mother  thirty  or  sixty  sec- 
onds after  the  injury  were  competent  as 
res  gestae.  Atlantic  Coast  Line  R.  Co.  v. 
Crosby  [Fla.]  43  So.  318.  In  action  for  in- 
juries to  passenger,  proof  of  his  statements 
to  persons  who  came  to  his  assistance  not 
more  than  five  minutes  after  the  accident, 
while  he  lay  where  he  had  fallen  in  answer 
to  general  questions  as  to  how  he  came 
there,  were  competent.  International  &  G. 
N.  R.  Co.  V.  Hugen  [Tex.  Civ.  App.]  17  Tex. 
Ct.  Rep.  752,  18  Tex.  Ct.  Rep.  65,  100  S.  W. 
1000.  Plaintiff  tried  to  catch  a  moving  train. 
but  caught  hand  rail  only,  and  fell  after 
being  carried  800  feet.  Flagman  ran  back 
to  him  as  soon  as  train  stopped.  Held,  evi- 
dence that  flagman  told  plaintiff  as  soon  as 
he  reached  him  that  he  would  have  stopped 
the  train  before,  but  that  tlie  signal  cord  was 
out  of  order,  was  admissible.  Illinois  Cent. 
R.  Co.  V.  Cotter  [Ky.]  103  S.  W.  279.  Witness 
reached  passenger  who  had  fallen  in  about 
three  or  four  minutes,  and  conductor  came 
two  minutes  later.  Proof  that  conductor 
said  passenger  had  fallen,  and  that  passen- 
ger denied  it  and  said  conductor  pushed  him 


off,  vras  held  properly  admitted,  or  at  least 
its  admission  was  not  reversible  error. 
Pittsburgh,  etc.,  R.  Co.  v.  Haislup,  39  Ind. 
App.  394.  79  X.  E.  1035.  Plaintiff  was  injured 
in  a  runaway  caused  by  her  horse  being 
frightened  by  the  whistle  of  a  locomotive. 
Immediately  on  recovering  consciousness  she 
said  no  signal  was  given  until  the  train 
had  reached  the  crossing,  -when  a  loud 
whistle  was  sounded,  which  frightened  the 
horse.  This  statement  was  held  admissible 
as  a  part  of  the  res  gestae.  Paris  &  G.  N. 
R.  Co.  V.  Calvin  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  890,  103  S.  W.  428.  Statement  of  in- 
jured person  five  or  six  minutes  after  receiv- 
ing injury  in  car  collision,  while  lying  next 
the  steps  of  the  car,  held  admissible  as  res 
gestae.  St.  Louis  S.  W.  R.  Co.  v.  Coats  [Tex. 
Civ.  App.]  19  Tex.  Ct.  Rep.  645,  103  S.  W. 
662.  Statements  of  railroad  engineer  as  to 
cfiuse  of  a  ■wreck  made  less  than  five  rninutes 
after  the  accident,  while  he  was  lying  near 
the  wreck,  to  the  first  person  who  came  to 
him,  held  admissible.  Illinois  Cent.  R.  Co. 
V.  Houchins  [Ky.J  lul  S.  \V.  924.  Where  em- 
ploye was  killed  by  train  as  alleged  result 
of  defective  condition  of  engine,  evidence 
of  a  declaration  by  the  engineer  in  charge  of 
the  engine,  made  when  tlie  body  was  dis- 
covered by  him,  that  there  was  something 
the  matter  with  the  air,  and  that  it  had 
bothered  him  all  the  way  from  a  certain 
place,  ■was  admissible.  Union  i^ac.  R.  Co.  v. 
Edmondson  [Neb.]  110  N.  W.  650.  Passen- 
ger was  injured  by  being  thrown  from  a 
car  which  she  was  attempting  to  board,  and 
after  re-entering  the  car  the  conductor 
asked  her  if  she  was  hurt  and  she  said  she 
was.  Held  her  statement  was  competent. 
Xixon  v.  Omaha  &  Council  Bluffs  St.  R.  Co. 
[Neb.]   113  N.  W.  117. 

54.  Upon  issue  as  to  whether  plaintiff 
boarded  car  as  passenger  or  to  assist  his 
companion  in  getting  started,  statement  of 
companion  made  after  car  had  gone  a  block 
is  not  part  of  the  res  gestae,  plaintiff  not 
being  present  at  the  time  it  was  made. 
Chicago  Union  Trac.  Co.  v.  Lowenrosen,  125 
111.  App.  194.  Statements  by  superior  of 
school  as  to  why  plaintiff  was  not  allowed 
to  attend  made  long  after  her  dismissal  is 
inadmissible  in  an  action  for  damages 
against  person  whose  slanderous  statements 
caused  the  dismissal.  Legris  v.  Marcotte, 
129  111.  App.  67.  Statement  made  after  acci- 
dent by  motoneer  as  to  the  condition  of  ap- 
pliances in  his  car  are  no  part  of  the  res 
gestae.  Chicago  Union  Trac.  Co.  v.  Daly,  129 
111.  App.  519.  Declarations  of  employes  of 
defendant  subsequent  to  ilie  time  or  an  ac- 
cident held  incompetent  in  action  for  in- 
juries. Weinstein  v.  Interurban  St.  R.  Co., 
52  Misc.  468,  102  N.  T.  S.  512.  In  action  for 
injuries  to  boy  struck  by  automobile,  a  con- 
versation between  the  father  of  the  boy  and 
the  autumobilist,  after  an  accident,  relat- 
ing to  tlie  manner  of  the  accident,  was  Iteld 
merely  narrative  of  a  past  event,  and  in- 
admissible. Clark  v.  Van  Vleck  [Iowa]  112 
N.  W.  648.     In  action  for  injuries  at  railroad 
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Complaints  or  natural  expressions  of  present  existing  pain  or  suffering,  or  other 
natural  expressions  of  an  existing  bodily  or  mental  condition,  may  be  shown  under 
the  res  gestae  rule.^'*  Statements  by  an  injured  person  to  an  attending  physician, 
merely  descriptive  of  the  patient's  present  physical  condition,  are  competent  ^^  pro- 
vided they  can  be  fairly  considered  a  part  of  the  res  gestae,^^  and  where  the  circum- 
stances are  such  as  to  exclude  the  idea  of  providing  evidence  to  support  a  claim  for 
damages."® 

Declarations  accompanying  and  characterizing  the  possession  of  property  are 
competent,^^  but  declarations  relating  to  title  and  not  to  possession  are  incompe- 
tent,®°  and  declarations  of  a  grantor,  made  after  he  has  parted  with  his  title,  are 
inadmissible  to  impeach  the  title  of  anyone  claiming  under  him.^^ 


crossing,  evidence  of  statements  of  engineer 
some  minutes  after  accident  held  inadmissi- 
ble. Davis  V.  Louisville,  etc.,  R.  Co.,  30  Ky. 
L.  R.  172,  97  S.  W.  1122.  Statements  of  en- 
gineer a  half  hour  after  running  over  and 
killing  a  person,  several  miles  from  the 
place  of  the  injury,  held  inadmissible.  In- 
ternational &  G.  N.  R.  Co.  V.  Munn  [Tex.  Civ. 
App.]  18  Tex.  Ct.  Rep.  548,  10:i  S.  \V.  442.  On 
the  issue  whether  a  man  struck  by  train  had 
been  seen  by  the  engineer,  a  statement  of 
the  engineer  after  he  had  arrived  at  the  next 
station  that  he  had  knocked  a  man  off  the 
track  w^as  incompetent  as  a  part  of  the  res 
gestae.  Frye  v.  St.  Louis,  etc..  R.  Co.,  200  Mo. 
377,  98  S.  W.  566.  In  action  for  injuries 
to  an  employe  wliile  assisting  others  to  put  a 
car  on  the  track,  statements  by  the  fireman, 
after  the  accident,  he  not  having  seen  it, 
were  merely  hearsay.  St.  Louis  S.  W.  R. 
Co.  V.  Brisco  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  171,  100  S.  W.  989. 

55.  Armour  &  Co.  v.  Skene  [C.  C.  A.]  153 
F.  241;  Patton  v.  Sanborn,  133  Iowa,  650,  110 
N.  W.  1032;  Sheldon  v.  Wright  [Vt.]  67  A. 
807.  Usual  and  natural  expressions  of  pres- 
ent pain  or  suffering  may  be  shown,  and  tlie 
fact  that  tliey  were  made  some  time  after 
an  accident  in  issue  may  go  to  tlie  weight, 
but  not  to  the  competency,  of  the  evidence. 
St.  Louis,  etc.,  R.  Co.  v.  Boyer  [Tex.  Civ. 
App.]  97  S.  "W.  1070.  The  admissibility  of 
declarations  of  an  injured  person  depends 
upon  the  circumstances  of  each  case,  and  is 
largely  witliin  tlie  discretion  of  the  trial 
court;  the  exact  lengtli  of  time  is  not  mathe- 
matically controlling.  Christoplierson  v.  Chi- 
cago, etc.,  R.  Co.  [Iowa]  109  N.  W.  1077. 
Evidence  of  groans  is  part  of  the  res  gestae. 
Chicago  &  A.  R.  Co.  v.  Johnson,  128  111.  App. 
20. 

56.  Gilmore  v.  American  Tube  &  Stamp- 
ing Co.,  79  Conn.' 498,  66  A.  4.  Declaration  of 
injured  person  as  to  how  accident  occurred, 
just  after  recovering  consciousness,  held 
competent  though  in  response  to  question 
by  physician,  the  question  not  being  leading 
or  suggestive.  Christopherson  v.  Chicago, 
etc.,  R.  Co.  [Iowa]  109  N.  W.  1077.  Subjec- 
tive symptoms  if  evidenced  at  examination 
of  patient,  made  solely  for  the  purposes  of 
treatment,  are  adiP.is.silile  as  par'  ol'  the  res 
gestae.  Chicago  City  R.  Co.  v.  Mauger,  128 
111.  App.  512. 

57.  City  of  Chicago  v.  McNally,  227  111.  14, 
81  N.  E.  23.  In  personal  injury  action,  held 
proper  to  allow  physician  who  attended 
I'laintiff  to  testify  tiiat  lie  asked  her  wliat 
hurt  most  and  that  she  Indicated  her  back 
and  side,  the  accident  having  occurred  in  the 
afternoon,    and    the    statement    being    made 


that  night.  Dublin  Gas  &  Elec.  Co.  v.  Fraz- 
ier  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  714,  103 
S.  W.  197.  Declaration  of  plaintiff,  made  to 
phy.sician,  that  he  felt  no  pain  when  a  nee- 
dle was  stuck  into  his  finger  held  inadmis- 
sible. Goodwyn  v.  Central  of  Georgia  R 
Co.    [Ga.   App.]    58   S.   E.    688. 

58.  As  where  examination  Is  prior  to  ac- 
tion and  w^ithout  reference  to  bringing  it. 
City  of  Chicago  v.  McNally,  227  111.  14,  81  N. 
E.  23.  Statements  during  examination  made 
at  tlie  instance  of  a  defendant,  with  a  view 
to  tlie  trial,  would  be  competent.  Id. 
Tlie  test  of  the  admissibility  of  declarations 
of  an  injured  person,  after  his  injury  is  re- 
ceived, is  whether  they  relate  to  the  princi- 
pal transaction  and  are  explanatory  of  it, 
and  are  made  under  such  circumstances  of 
excitement,  still  continuing,  as  to  show  that 
they  are  spontaneous  and  not  the  result  of 
deliberation  or  design.  Cliristopherson  v. 
Chicago,  etc.,  R.  Co.  [Iowa]  109  N.  V^'.  1077. 
Statements  of  an  injured  person  to  a  physi- 
cian with  a  view  to  bringing  suit  are  in- 
admissible. Chicago  Union  Trac.  Co.  v.  Giese, 
:i2'J  111.  260.  82  N.  E.  232.  Held  proper  to  ex- 
clude evidence  of  what  plaintiff  complained 
of  to  physician  when  he  called  on  her.  Birm- 
i;igham  R.,  Light  &  Power  Co.  v.  Moore 
[Ala.]    43   So.   841. 

50.  Declarations  of  person  in  possession 
tliat  she  held  under  a  certain  will.  Steadman 
v.  Steadman,  143  N.  C.  345.  55  S.  E.  TS4. 
Statements  of  one  in  possession  of  land,  ex- 
planatory of  such  possession,  are  admissible 
even  though  self-serving  in  their  tendency. 
Brewer  v.  Cochran  [Tex.  Civ.  App.]  17  Tex. 
Ct.  Rep.  796,  99  S.  W.  1033.  Where  owner- 
ship of  stock  was  shown  by  circumstantial 
evidence,  proof  of  statements  as  to  owner- 
ship of  it  by  an  interested  party  was  held 
admissible.  San  Antonio  Brew.  Ass'n  v. 
Magoffin  [Tex.  Civ.  App. J  17  Tex.  Ct.  Rep. 
682,  99  S.  W.  187.  On  issue  whether  wife  was 
named  as  grantee  in  deed  simply  to  secure 
an  advani'C  made  by  her  to  lier  liusliand  lo 
apply  on  the  purchase  price,  in  controversy 
between  heirs  of  the  two  grantees,  declara- 
tions of  the  husband  while  in  possession  of 
the  land,  contained  in  letters,  were  held  ad- 
missible. Hubbard  v.  Cheney  [Kan.]  91 
P.  793.  In  boundary  dispute,  declarations  as 
to  the  boundary  of  a  remote  grantor  at  the 
time  of  the  conveyance  were  competent. 
Bollinger  v.  McMinn  [Tex.  Civ.  App.]  19  Tex. 
Ct.  Rep.  702,  104  S.  W.  1079.  In  action  for 
price  of  land,  statements  of  grantois  as  to 
true  boundary  line  held  admissible  in  favor 
of  their  vendees.  Gurley  v.  Starr  [Ky.]  99 
S.  W.  972. 

60.     Declarations    not    relating    to    declar- 
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(§  G)  C.  Admissions  or  declarations  against  interest. ^"^ — Upon  the  presump- 
tion that  one  will  not  readily  speak  untruthfully  against  his  own  interest,  admissions 
and  declarations  out  of  court  by  a  party  in  interest,*'^  or  a  person  in  privity  with  him^* 
against  the  interest  of  a  party/'  are  received  as  original  evidence.^®  "WT.iether  a  par- 
ticular declaration  or  statement  is  against  interest,  within  the  meaning  of  this  rule, 
depends  upon  the  facts  of  the  particular  case.^^     Admissions  and  declarations  in 


ant's  possession,  but  to  his  legal  title,  are 
inadmissible,  since  legal  title  cannot  be 
proved  or  defeated  by  parol.  Munsey  v. 
Hanly   [Me.]   67  A.  217. 

61.  Jonas  V.  Hirshburg  [Ind.  App.]  79  N. 
E.  105S.  Declarations  of  grantor  in  deed 
to  one  of  two  brothers,  after  executing  and 
delivering  deed,  that  he  desired  the  land 
equally  divided  and  gave  the  deed  only  to 
get  rid  of  the  grantee  (defendant  in  e.iect- 
ment),  were  incompetent.  Bain  v.  Bain 
[Ala.]  43  So.  562.  Where  a  mother  deeded 
land  to  her  child,  her  statements  in  deroga- 
tion of  the  title  of  the  child  or  its  graniee 
vrere  held  inadmissible,  in  an  action  after 
the  motlier's  death,  where  the  deed  had  been 
recorded  but  not  delivered  when  the  state- 
ments were  made.  Pentico  v.  Hays  [Kan.] 
88  P.  738.  In  a  replevin  action  where  de- 
fendant bases  his  title  and  right  to  posses- 
sion on  the  foreclosure  of  a  chattel  mort- 
gage, declarations  of  the  mortgagor  after 
executing  the  mortgage  are  inadmissible  to 
impeach  the  mortgage  or  to  show  that  he 
did  not  have  the  legal  title  or  right  to  make 
the  mortgage  at  the  time  of  making  it. 
First  Nat.  Bk.  v.  Yoeman,  17  Okl.  613,  90  P. 
412.  Statements  of  the  grantor  in  a  deed  and 
of  the  attorney  who  prepared  the  deed  that 
It  was  not  made  in  good  faith  held  incom- 
petent. Hargus  v.  Hayes  [Ark. J  103  S.  W. 
163.  The  rule  that  declarations  of  a  vendor 
after  he  has  parted  with  title  are  not  admis- 
sible to  disparage  the  title  held  applicable 
to  a  report  of  a  sale  by  the  assignee  of  a 
bankrupt.  Beall  v.  Chatham  [Tex.]  17  Tex. 
Ct.  Rep.  853,  99  S.  W    1116. 

62.  See   7  C.  L.   1558. 

63.  In  action  by  administrator  to  recover 
money  converted  by  defendant,  statements 
by  decedent's  children  were  incompetent. 
Zimmerman  v.  Beatson,  39  Ind.  App.  664,  79 
N.  E.  518,  SO  N.  E.  165.  Declarations  of  a 
person  whose  mental  condition  is  in  issue,  in 
a  proceeding  to  have  a  guardian  for  declar- 
ant appointed,  tending  to  show  mental  un- 
soundness, held  competent  as  admissions  of 
a  party  against  interest.  Conway  v.  Mur- 
phy [Iowa]  112  N.  W.  764.  A  letter  contain- 
ing an  admission  against  interest  by  the 
writer,  a  party,  is  admissible  though  not 
shown  to  have  been  delivered  to  the  other 
party.  Austin  v.  Long,  1  Ga.  App.  S58,  57 
S.  E.  964.  Where  agency  was  in  issue,  proof 
that  defendant  had  testified  that  the  person 
in  question  was  his  agent,  in  another  action, 
was  competent.  C.  N.  Robinson  &  Co.  v. 
Green  [Ala.]  43  So.  797.  In  action  on  note 
by  payee  against  maker,  defense  being  that 
note  was  for  machine,  and  that  buyer  was 
to  be  repaid  in  case  it  was  found  that  the 
machine  was  an  infringement  of  a  patent, 
and  the  machine  returned,  admissions  of  the 
payee,  subsequent  to  the  maturity  of  the 
note,  tending  to  sustain  the  defense,  were 
competent.  Theophine  v,  Valchos,  53  Misc. 
612,  103  N.  T.   S.  776. 

64.  Admission  of  predecessor  in  title  that 


he  had  given  land  to  certain  persons  held 
competent  as  against  alleged  successor  in 
interest  in  trespass  to  try  title.  Chew  v. 
Jackson  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
678,  102  S.  W.  427.  A  deed  containing  admis- 
sions of  facts  generally  conclusive  between 
parties  and  their  privies,  amounting  to  dec- 
larations of  pecuniary  or  proprietary  nature 
against  interest,  Is  admissible  in  evidence 
by  a  stranger,  whether  plaintiff  or  defendant 
against  all  other  parties  to  the  suit  who 
have  a  joint  interest  in  the  matter  with  the 
party  making  the  admissions.  Peters  v. 
Nolan  Coal  Co.,  61  W.  Va.  392,  56  S.  E.  735. 
The  admissions  of  a  defendant  in  execution 
against  his  interest,  before  the  pendency 
of  litigation,  are  admissible  in  evidence  in 
favor  of  either  the  claimant  or  the  plaintiff 
in  execution.  Rountree  v.  Gaulden  [Ga.]  58 
S.  E.  346.  Declarations  of  testator  held  ad- 
missible against  executor  in  action  to  re- 
cover testator's  share  on  policy  of  insurance. 
Ormond  v.  Connecticut  Mut.  Life  Ins.  Co.  [N. 
C]  58  S.  E.  997.  In  action  by  surviving  hus- 
band against  the  administrator  of  his  wife's 
estate  for  a  decree  adjudging  land  standing 
in  the  wife's  name  to  be  community  prop- 
erty, statements  in  the  petition  for  letters, 
subscribed  and  sworn  to  by  the  adminis- 
trator, that  the  land  was  the  wife's  home- 
stead, were  not  competent  against  the  hus- 
band, he  not  being  shown  to  have  knowledge 
of  the  contents  of  the  petition,  though  he 
had  waived  his  right  to  administer.  Dem- 
ing  V.  Gamble  [Cal.  App.]  91  P.  408.  After 
proof  of  joint  liability,  declarations  of  one 
debtor  are  competent  against  the  other. 
Where  a  prima  facie  case  of  joint  liability 
has  been  made,  admissions  of  one  of  the 
debtors  are  admissible  though  not  made  in 
the  presence  of  the  other.  Thomas  v.  Mo- 
ther,  128   111.   App.    479. 

65.  A  statement  made  by  a  party  or  his 
privy,  suggesting  any  inference  as  to  any 
fact  in  issue,  or  relevant  fact  unfavorable  to 
the  contention  of  such  party,  is  competent. 
Ogden  V.  Sovereign  Camp  Woodmen  of  tlie 
World    [Neb.]    113   N.   W.    524. 

66.  When  a  plaintiff  knows  from  the 
pleadings  that  defendant  will  deny  the  va- 
lidity of  a  claim,  he  may  prove  the  latter's 
admissions  against  his  own  interest  with- 
out first  examining  him  in  reference  thereto. 
Atlas  Lumber  &  Coal  Co.  v.  Flint  [S.  D.] 
104  N.  "W.   1046. 

67.  Held  admissions  against  interest  and 
competent  evidence:  "Where,  in  action  on 
benefit  certificate,  the  condition  of  tlie  mem- 
ber's health  at  the  time  of  his  reinstatement, 
after  suspension,  was  in  issue,  evidence  of  a 
statement  by  plaintiff  (beneficiary)  to  at- 
tending physician  that  her  husband  (mem- 
ber) liad  been  sick  three  weeks  -was  compe- 
tent as  an  admission.  Woodmen  of  The 
World  V.  Jackson,  80  Ark.  419,  97  S.  W.  673. 
In  action  to  quiet  title  based  on  plaintiff's 
title  by  prescription,  a  petition  and  schedule 
in    bankruptcy   and   a  statement   of   property 
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rendered  the  assessor  omitting'  all  mention 
of  the  property  were  competent  as  admis- 
sions against  interest.  Code  Civ.  Proc. 
§  1870,  subd.  2.  Spotswood  v.  Spotswood 
[Cal.  App.]  89  P.  362.  In  an  action  involv- 
ing' the  location  of  a  boundary,  the  declara- 
tion of  a  party  when  the  adverse  party  was 
building  a  line  fence  that  he  liad  all  the 
land  which  belonged  to  him  was  competent. 
Manuel  v.  Flynn  [Cal.  App.]  90  P.  463.  In 
suit  to  specifically  enforce  oral  contract  to 
convey  land  to  a  corporation,  an  entry  in  the 
journal  of  the  corporation  showing  the  reso- 
lution and  sale  was  competent.  Meridian 
Oil  Co.  V.  Dunham  [Cal.  App.]  90  P.  469. 
Admissions  by  defendant  to  others  that  her 
husband  was  her  general  agent  held  compe- 
tent evidence  against  her.  Ham  v.  Brown 
Bros.  [Ga.  App.]  58  S.  E.  316.  In  an  action 
against  an  estate  for  money  loaned  decedent, 
there  being  no  written  evidence  of  the  debt, 
a  witness  to  wliom  deceased  made  admis- 
sions may  testify  in  regard  thereto.  Schell 
V.  Weaver,  225  111.  159,  SO  N.  E.  95.  Where  in 
an  action  for  the  value  of  services,  under  an 
oral  contract,  the  defense  -was  tliat  the  work 
■R'as  done  under  an  express  contract  provid- 
ing for  the  price,  entries  in  an  account  book 
kept  by  the  plaintiff,  tending  to  sustain  de- 
fendant's theory,  were  competent  as  ad- 
missions against  interest.  Milhollen  v.  Mc- 
Donald &  M.  Mfg.  Co.  [Iowa]  112  N.  W.  812. 
Where  it  sufficiently  appeared  that  a  certain 
letter  referred  to  land  in  dispute,  an  admis- 
sion therein  as  to  ownership  was  competent 
against  the  writer.  NichoLs-Shepard  Co.  v. 
Ringler  [Iowa]  112  N.  W.  543.  In  action  for 
alienation  of  husband's  affections,  statements 
of  defendant,  after  separation  of  the  parties, 
are  competent  when  they  amount  to  an  ad- 
mission of  responsibility  for  the  acts  alleged 
in  the  petition.  White  v.  White  [Kan.]  90  P. 
1087.  Where  ownership  of  team  by  which 
plaintiff  was  injured  was  in  issue,  a  report 
by  defendant  to  a  casualty  company,  admit- 
ting ownership,  was  competent  though  the 
purpose  of  the  report  was  not  shown.  Sib- 
ley v.  Nason  [Mass.]  81  N.  E.  SS'i.  Proof  that 
■when  defendant  ■was  informed  of  a  claim 
against  her  she  gave  a  mortgage  held  com- 
petent as  tending  to  show  an  admission  of 
liability  which  she  was  trying  to  defeat  by 
giving  the  mortgage.  Pelkey  v.  Hodgdon 
[Me].  67  A.  218.  "^^here  one  has  erected  a 
house  upon  the  land  of  another  and  has  con- 
veyed it  to  a  third  person,  and  when,  in  a 
suit  by  such  third  person,  defendant  claims 
to  hold  as  tenant  of  the  landowner,  admis- 
sions by  the  latter  as  to  title  are  admissible 
against  defendant.  Collins  v.  Taylor,  101  Me. 
542,  64  A.  946.  A  statement  by  a  tenant  in 
common  who  claimed  to  have  acquired  title 
by  adverse  possession  recognizing  the  title 
of  the  cotenant  held  competent  as  an  ad- 
mission against  interest.  Loranger  v.  Car- 
penter, 148  Mich.  549,  112  N.  W.  125.  In  a 
suit  to  restrain  removal  of  rails  by  a  pur- 
chaser, the  claim  being  that  they  were  sold 
by  the  president  of  the  plaintiff  railway 
company  in  his  individual  capacity,  though 
the  property  of  tlie  road,  a  memorandum  of 
assets  made  by  the  president  to  persons  ne- 
gotiating for  the  purchase  of  the  road  was 
held  admissibli'  as  in  ilie  nature  of  an  ad- 
mission of  the  president.  Saginaw  Subur- 
ban R.  Co.  V.  Connelly,  146  Mich.  395,  13  Det. 
Leg.  N.  796,  109  N.  W.  677.  Sworn  statements 
as    to    taxal)le    properly,    given    to    assessor, 


held  competent  as  admissions  on  issue 
whether  party  making  them  had  given  away 
all  his  property.  Jenning  v.  Rohde,  99  Minn. 
335,  109  N.  W.  597.  Where  the  issue  was 
whether  a  transaction  was  a  loan  or  gift, 
statements  of  the  party  advancing  the 
money  that  he  had  given  $1,400  to  his  son- 
in-law  (the  other  party),  intended  to  give 
him  $600  more,  and  that  he  was  worth 
$52,000,  were  held  competent  as  admissions, 
tending  to  characterize  the  transaction.  Id. 
In  an  action  to  enforce  a  trust  in  an  inter- 
est in  a  mine  against  executors  of  plaintiffs 
co-owner,  declaration  of  decedent  at  the 
time  of  the  issuance  of  the  patent  that  plain- 
tiff still  had  an  interest,  and  the  fact  that 
the  two  joined  in  leases,  were  competent  as 
declarations  against  interest.  Delmoe  v. 
Long,  35  Mont.  139,  88  P.  778.  Where  defend- 
ant denied  conversion  of  property  and  set 
up  a  property  right  therein,  a  statement 
made  by  him  in  a  bond  to  release  the  prop- 
ei'ty  from  attaeiiment.  as  to  tlie  o-\vnership 
Of  the  property,  was  competent  as  an  ad- 
mission. Soutliern  Car  ilfg.  &  Supply  Co.  v. 
Wagner  [N.  M.]  89  P.  259.  The  admissions 
and  declarations  of  a  iiarty  to  an  action 
against  his  own  interest  in  a  material  matter 
may  be  proven  as  original  evidence,  and  it 
is  unnecessary  to  lay  a  foundation  therefor 
in  tlie  cros.s-examination  of  sucli  party  wiiere 
he  has  testified  in  his  own  behalf.  Young  v. 
Kinney  [Neb.]  112  N.  W.  558.  Declarations 
by  a  party  to  a  suit  against  his  interest  are 
admissible  though  made  to  a  party  since  de- 
ceased. Hueni  v.  Freehill,  125  111.  App.  345. 
In  action  for  conversion  of  machinery  sold  by 
conditional  contract,  against  a  transferee,  a 
corporation,  declarations  of  a  director  of 
the  corporation  who  negotiated  the  transfer 
against  his  interest  were  competent,  after 
his  death,  to  show  that  the  transferee  had 
knowledge  of  the  condition  of  the  title. 
Tompkins  v.  Fonda  Glove  Lining  Co.,  188 
N,  Y.  261,  80  N.  E.  933.  Letter  telling  defend- 
ant that  plaintiff  would  bear  expense  of  get- 
ting a  patent,  and  that  defendant  could  re- 
pay him  any  time,  held  inconsistent  with 
claim  of  indebtedness  of  defendant  to  plain- 
tiff at  the  time,  and  competent  evidence  in 
action  on  the  alleged  debt.  Broadwell  v. 
Conover,  186  N.  Y.  429,  79  N.  E.  402.  In 
action  for  damages  to  property  by  construc- 
tion of  railroad  tunnel  and  approaches,  a 
rendition  of  the  property  for  taxation  by  the 
general  manager,  not  sworn  to,  was  held 
competent  as  an  admission  on  the  issue  of  its 
value,  though  not  binding.  Burton  Lumber 
Corp.  V.  Houston  [Tex.  Civ.  App.]  19  Tex. 
Ct.  Rep.  580,  101  S.  W.  822.  Where  plaintiff 
claimed  proceeds  of  benefit  certificate  as 
affianced  wife  of  insured,  a  declaration  b\- 
her  that  the  engagement  had  been  broken 
was  competent.  Grand  Lodge  Colored 
Knights  of  Pythias  v.  Mackey  [Tex.  Civ. 
App.]  104  S.  W.  907.  On  issue  of  terms  of  a 
cropping  contract  where  it  appeared  that  a 
draft  of  the  contract  liad  been  made  but 
never  signed,  evidence  that  one  of  the  parties 
had  said  that  he  had  read  the  writing  and 
tliat  it  was  all  right  was  admissible  as  an 
admission  against  interest,  and  the  writing 
was  competent  in  connection  therewith. 
Morgan  v.  Tims  [Tex.  Civ.  App.]  97  S.  W.  832. 
On  issue  of  delivery  of  certain  deeds,  dec- 
larations of  a  person  since  deceased  that  he 
intended  to  give  and  had  given  the  land  to 
the   boys   were   competent,    being  against   in- 
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disparagement  of  the  title  of  declarant  are  limited  to  those  cases  where  the  subject- 
matter  is  capable  of  parol  proof.'^^  "NMien  they  do  not  relate  to  declarant's  possession, 
but  to  his  legal  title,  they  are  inadmissible. ^°  Admissions  made  in  the  course  of  ju- 
dicial proceedings,  such  as  testimony,^"  allegations  in  pleadings,'^  or  statements  in 
other  papers  used  in  a  case,^^  are  also  competent  against  the  party  making  them  and 
his  privies. 

Proof  of  bona  tide  offers  of  compromise,  made  solely  to  avoid  suit,  is  usually 
excluded  on  grounds  of  public  policy,'^  but  an  offer  not  made  for  the  purpose  of 


terest.  Chew  v.  Jackson  [Tex.  Civ.  App.] 
IS  Tex.  Ct.  Rep.  678,  102  S.  W.  427.  Letter 
from  client  to  attorney  admissible  against 
client  in  an  action  by  attorney  to  recover 
for  services,  though  they  reflected  on  client's 
tiusiness  character.  Stern  v.  Daniel  [Wash.] 
91  P.  552.  In  action  for  death  of  minor  son 
who  had  left  home  against  his  parents' 
wishes,  held  that,  on  the  issue  whether  the 
son  intended  to  give  his  earnings  and  serv- 
ices to  his  parents,  his  letters  and  conver- 
sations indicating  such  an  intention  were 
not  objectionable  on  the  ground  that  they 
were  self-serving  declara,tions.  Dean  v. 
Oregon  R.  &  Xav.  Co.  [AYash.]  ST  P. 
824.  Admissions  by  a  claimant  that  the  in- 
competent person,  services  to  whom  were  al- 
leged, did  not  owe  her  anything,  but  had 
paid  in  advance  for  board  and  services,  held 
■competent.  Scheer  v.  Ulrich  [Wis.]  113  N.  W. 
661.  Sheriff's  return  upon  a  writ  of  attach- 
ment that  property  attached  was  property 
belonging  to  defendant  held  an  admission 
against  interest,  competent  against  him  in 
an  action  on  his  bond  for  allowing  the  prop- 
•erty  to  be  taken  from  his  custody.  Phillips 
v.  Eggert   [Wis.]    113  N.  W.   686. 

Held  incompetent  as  admission:  Advertise- 
ment of  sale  of  land  by  an  administrator 
held  incompetent  as  an  admission  against 
the  administrator  in  a  subsequent  action  of 
ejectment  against  him  as  an  individual  be- 
cause land  was  not  definitely  described  and 
identified  as  same  as  tliat  in  suit.  White- 
head V.  Pitts,   127   Ga.  774,  56  S.   E.   1004. 

68,  60.     Munsey  v.  Hanly    [Me.]    67   A.   217. 

70.  In  civil  action  for  rape,  plaintiff's 
testimony  at  examining  trial  of  defendant 
was  admissible  against  lier.  ilunk  v.  .■^lari- 
iield  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  582,  100 
S.  W.  213.  Testimony  of  a  party  in  another 
action  held  competent  as  an  admission. 
Thompson  v.  Mills  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  139,  101  S.  W.  560.  Statements  made 
lay  a  party  in  interest  in  a  deposition  against 
ills  interest  are  admissible  in  favor  of  the 
adverse  party  without  any  preliminary 
foundation  being  laid.  Southern  Bank  of 
Fulton  V.  Xichols,  202  Mo.  309,  100  S.  W.  613. 

71.  While  admissions  in  pleadings  may  be 
used  against  the  party  making  them,  afl^rm- 
ative  statements  by  a  party  in  his  own 
belialf  have  no  probative  value  when  in  con- 
flict with  sworn  testimony.  Austin  v.  Ferst's 
Sons  &  Co.  [Ga.  App.]  58  S.  E.  318.  A  party's 
answers  to  interrogatories  are  evidence 
against  him  as  admissions  though  given  in 
another  case.  Robert  R.  Sizer  &  Co.  v.  G.  T. 
Melton  &  Sons  [Ga.]  58  S.  E.  1055.  Allega- 
tions in  pleadings  which  have  been  witl;- 
drawn  may  be  competent  as  admissions,  but 
are  not  conclu-sive  on  the  party  making  them. 
Hallowell  v.  McLaughlin  Bros.  [Iowa]  111  N. 
"W.  428.     Allegations  of  original  petition  are 


evidence,  though  not  binding,  where  complete 
amended  petition  is  filed.  Reemsnyder  v. 
Reemsnyder  [Kan.]  89  P.  1014.  A  portion  of 
a  pleading  containing  an  admission  of  a  dis- 
tinct and  separate  fact  relevant  to  the  in- 
ciuiry  ma^'  be  put  in  evidence  '^vitliout  intro- 
ducing other  portions  containing  qualifying 
or  explanatory  matter.  Sawyer  v.  Roanoke 
R.  &  Lumber  Co.  [N.  C]  58  S.  E.  598.  Peti- 
tion in  action  on  written  contract  did  not 
set  out  the  contract,  and  an  answer  was  filed, 
witli  knowledge  on  part  of  defendant  that 
contract  had  been  altered.  Held,  amended 
answer  having  been  filed,  the  original  an- 
swer was  not  competent  as  an  admission, 
having  been  made  without  knowledge  of  ali 
tlie  facts.  Koons  v.  St.  Louis  Car  Co.,  203 
Mo.  227,  101  S.  W.  49.  In  a  proceeding  to  se- 
cure a  review  of  the  action  of  assessors  in 
assessing  property  under  Tax  Laws  1896,  p. 
882,  §  250.  an  allegation  of  value  of  the 
property  in  the  complaint  is  in  the  nature 
of  an  admission,  but  is  not  conclusive.  Peo- 
ple v.  Ouderkirk,  105  N.  Y.  S.  134.  In  deter- 
mining a  motion  for  judgment  on  the  plead- 
ings, a  party  is,  in  the  absence  of  mistake, 
bound  by  solemn  admis.sion.s  in  hi.s  plead- 
ings, which  have  been  amended,  and  such  ad- 
missions must  be  considered.  Page  v.  Geiser 
Mfg.  Co.,  17  Okl.  110.  87  P.  851.  An  allega- 
tion in  an  abandoned  pleading  may  be  used 
as  evidence,  but  is  not  conclusive.  Miller  v. 
Drought  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  416. 
102  S.  W.  145.  Plaintiff's  original  petition 
held  admissible,  as  evidence,  but  not  conclu- 
sive, on  an  issue  raised  by  defendant.  Wil- 
liam Cameron  &  Co.  v.  Realmuto  [Tex.  Civ. 
App.]  100  S.  W.  194.  Original  answer  compe- 
tent evidence  of  admissions  therein  where 
new  answer  to  amended  bill  was  filed.  Sco- 
ville  v.  Brock,  79  Vt.  4-59.  65  A.  577.  Admis- 
sions against  interest  made  in  the  course  of 
judicial  proceedings  are  competent.  Bur- 
gener  v.   Lippold,    128  111.   App.   590. 

7-.  A  lien  statement  under  oath,  and  a 
cross  petition  filed  by  a  party  in  another 
cause,  are  competent  as  admissions,  but  are 
not  conclusive  and  do  not  amount  to  an  es- 
toppel in  an  action  against  one  not  a  party 
to  the  suit  in  which  tliey  were  filed.  Lime- 
rick V.  Lee,  17  Okl.  165,  87  P.  859.  A  claim 
against  a  decedent's  estate  is  competent  as 
an  admission  in  an  action  against  the  execu- 
tor on  another  claim  subsequently  filed  and 
rejected.  Pollitz  v.  Wickersham,  150  Cal.  23S, 
SS  P.  911.  Where  the  record  of  a  former 
suit  contains  a  solemn  admission  of  a  party 
thereto,  it  is  admissible  in  a  subsequent  ac- 
tion in  favor  of  a  stranger  to  the  former 
suit  to  prove  the  admission.  Becker  v.  Phil- 
adelphia,  217   Pa.    344,    66   A.    564. 

73.  Where  a  settlement  is  offered  without 
t'ne  acknowledgment  of  a  debt,  but  to  avoid 
litigation,  the  offer  may  not  be  proven.     Mil- 
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avoiding  litigation,"*  and  ^yhich  is  a  virtual  admission  of  liability,"  is  not  incompe- 
tent, and  an  independent  admission  of  a  fact  may  be  shown  though  accompanied  by 
an  offer  of  compromise."®  "Whether  an  offer  contains  such  an  independent  admission 
of  a  fact  is  a  question  to  be  decided  by  the  court,  and  not  by  the  jury.'^^ 

Silence  or  acquiescence''^  of  a  party  when  a  statement  adverse  to  his  interest 
is  made  in  his  presence  is  construed  as  an  admission  "^  if  the  circumstances  are  such 
as  to  call  for  a  denial  if  the  statement  were  untrue.^^     This  rule  does  not  apply 


hollen  V.  McDonald  &  M.  Mfg.  Co.  [Iowa]  112 
N.  "W.  812.  An  offer  made  in  an  effort  to 
compromise  and  avoid  suit  cannot  be  legally 
admitted  over  the  objection  of  the  adverse 
party.  Whitney  v.  Cleveland  [Idaho]  91  P. 
176.  An  offer  for  the  purpose  of  avoiding 
litigation  cannot  be  treated  as  an  admission 
of  liability.  Schiavone  v.  Callahan,  52  Misc. 
654,  102  N.  Y.  S.  538.  Offer  to  settle  held 
inadmissible.  O'Brien  v.  New  York  City  R. 
Co.,  105  N.  Y.  S.  238.  An  offer  to  compromise 
the  claim  sued  on  cannot  be  shown.  Mc- 
Knight  V.  Milford  Gin  Co.  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  631,  99  S.  W.  198.  Proposi- 
tion of  insurer  to  pay  a  certain  sum  held  a 
compromise  offer,  and  inadmissible  to  show 
waiver  of  proof  of  loss.  Cullen  v.  Insur- 
ance Co.  of  North  America  [Mo.  App.]  104  S. 
W.  117.  In  action  by  broker  for  commission, 
an  offer  by  the  owner  of  the  property  to  pay 
the  broker  $500  was  held  incompetent. 
Hurst  V.  Williams  [Ky.]  102  S.  W.  1176.  Ad- 
mission of  offer  of  compromise  by  one  of 
several  parties,  in  behalf  of  all,  lield  inad- 
missible. Franklin  v.  Hoadley,  115  App.  Div. 
538,  101  N.  Y.  S.  374.  In  action  for  negligent 
death,  defendant  pleaded  a  settlement  with 
the  decedent's  administratrix,  and  the  reply 
alleged  that  the  settlement  was  fraudulent 
and  that  administratrix  was  incompetent. 
An  offer  by  an  agent  of  defendant  to  an  at- 
torney for  plaintiff  of  a  sum  larger  than  that 
given  in  the  settlement  was  admissible  to 
prove  the  allegations  of  the  reply  but  inad- 
missible to  show  defendant's  liability.  Love- 
man  V.  Birmingham  R.,  Light  &  Power  Co. 
[Ala.]  43  So.  411.  Proof  that  before  filing 
of  amended  answer  claiming  work  sued  for 
was  worthless,  defendant's  attorney  told 
plaintiff's  attorney  that  his  client  told  him 
he  had  no  defense,  and  asked  if  plaintiff 
would  accept  the  amount  of  the  claim  with- 
out costs,  was  incompetent,  botli  a.s  hearsay 
and  as  containing  an  offer  of  compromise. 
Schwartzman  v.  Cohen,  51  Misc.  635,  101  N. 
Y.  S.  236.  Where  letter  stated  that  plaintiff 
fixed  his  damages  at  $500,  and  that  plaintiff 
had  delayed  because  expecting  the  claim 
agent,  and  expressed  a  hope  that  defendant 
would  call  and  that  litigation  could  be 
avoided,  it  was  inadmissible  though  it  did 
not  expressly  refer  to  a  pending  settlement. 
St.  Louis  S.  W.  R.  Co.  v.  Kern  [Tex.  Civ. 
App.]  18  Tex.  Ct.  Rep.  42,  100  S.  W.  971. 
Where  vessel  was  injured  by  collision  with 
drawbridge  by  reason  of  the  tender's  failure 
to  open  the  bridge  in  time,  proof  that  the 
tender  visited  the  vessel  next  morning  and 
asked  if  a  certain  sum  would  be  accepted 
and  the  matter  dropped  was  inadmissible. 
Southern  R.  Co.  v.  Reeder  [Ala.]  44  So.  699. 
Statement  of  account  iianded  to  a  party  as 
a  part  of  a  proposition  for  compromise  held 
Inadmissible,  not  containing  distinct  admis- 
sions. C.  W.  Zimmerman  Mfg.  Co.  v.  Dunn 
[Ala.]    44   So.   533.      Admissions   in  affidavit   of 


party  used  on  interlocutory  motion.  Bogart 
v.  New  York  &  L.  I.  R.  Co.,  118  App.  Div.  60, 
102   N.  Y.   S.   1093. 

74.  In  action  for  libel,  an  offer  to  retract 
was  held  admissible  on  issue  of  malice,  and 
not  incompetent  as  an  off^-  of  conipro:iii'--e, 
there  being  no  offer  to  settle  and  avoid  liti- 
gation. Dalziel  v.  Press  Pub.  Co.,  52  Misc. 
207,  102  N.  Y.  S.  909.  When  there  was  no  liti- 
gation pending  or  threatened  at  the  time 
plaintiff's  attorney  wrote  defendant  asking 
for  a  partnership  accounting  between  plain- 
tiff and  defendant,  defendant's  replies  were 
not  inadmissible  as  offers  of  compromise,  he 
having  signified  a  willingness  to  account. 
Doncourt  v.  Denton,  105  N.  Y.  S.  906.  Where 
it  appeared  that  conversations  with  a  former 
defendant  in  a  suit  to  try  title  were  not  had 
while  a  compromise  of  a  prospective  suit  was 
ponding,  the  conversations  could  be  proved. 
Upson  v.  Campbell  [Tex.  Civ.  ^pp.]  IS  Tex. 
Ct.  Rep.  413,  99  S.  W.  1129.  Proof  that  plain- 
tiff asked  defendant  what  he  was  going  to 
do  about  a  claim  and  that  defendant  did 
not  answer  wa.s  held  not  object  ional)le  as 
relating  to  a  compromise.  McKnight  v.  Mil- 
ford  Gin  Co.  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
631,  99  S.  W.  1S8. 

75.  Where  an  offer  is  a  virtual  admission 
of  indebtedness^  and  is  for  a  sum  mucli  less 
than  tliat  claimed,  it  may  be  proven.  Mil- 
hollen  V.  McDonald  &  M.  Mfg.  Co.  [Iowa]  112 
N.  W.  812. 

76.  Kuhn  v.  Williams,  124  111.  App.  390. 
An  independent  admission  of  a  fact,  sucli  aa 
the  handwriting  of  a  party,  or  an  item  of 
an  account,  may  be  proved.  Wliitney  v. 
Cleveland  [Idaho]  91  P.  176.  Offer  to  com- 
promise claim  for  damage  done  by  sheep 
held  not  to  contain  an  independent  admission 
of  identity  of  sheep  or  damage  done,  and 
hence  inadmissible.     Id. 

77.  Error  to  submit  to  jury.  Wliitney  v. 
Cleveland    [Idaho]    91   P.   176. 

78.  See  7  C.  L.   1561. 

79.  In  an  action  against  an  administrator, 
declarations  of  the  decedent  in  his  own 
favor,  in  the  presence  of  plaintiff,  were  ad- 
missible against  plaintiff.  Dean  v.  Carpen- 
ter  [Iowa]    111  N.   W.    815. 

SO.  Statements  made  in  agent's  presence 
held  not  to  call  for  denial,  and  hence  his  si- 
lence held  not  to  (.■r.nstitute  an  adniissi<jn. 
Crankshaw  v.  Schweizer  Mfg.  Co..  1  Ga.  App. 
363,  58  S.  E.  222.  Letter  from  son  to  his 
brotlier  asserting  title  to  be  in  his  mother 
held  incompetent  in  the  absence  of  any 
showing  that  the  brother  had  replied  to  it 
admitting  the  claim.  Mitchell  v.  Cleveland 
[S.  C]  57  S.  E.  33.  Where  plaintiff  and  an- 
other were  injured  in  a  collision  witli  a 
street  car,  what  the  other  said,  just  after 
recovering  consciousness,  in  the  presence  of 
plaintiff,  as  to  tlie  cause  of  the  accident  was 
inadmissible  though  not  denied  by  plaintiff, 
she    being    also    injured    and    hysterical,    and 
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to  statements  made  in  the  course  of  a  judicial  hearing.*^  Failure  to  assert  a  claim, 
under  circumstances  such  as  naturally  would  call  for  an  assertion  thereof,^^  is  also 
construed  as  an  admission.^^ 

A  party  will  not  be  allowed  to  make  evidence  for  himself,  hence  ex  parte,  un- 
sworn statements  of  a  party  of  a  self-serving  character  cannot  be  proved.** 


the  circumstances  not  being  such  as  to  natu- 
rally call  for  a  denial.  McCord  v.  Seattle 
Elec.   Co.    [Wash.]    89   P.   491. 

81.  The  rule  that  an  undenied  statement 
made  In  the  presence  of  a  person  implicated 
or  interested  is  a  tacit  admission  of  the 
facts  asserted  does  not  apply  when  such 
facts  are  stated  by  a  witness  in  the  course 
of  a  judicial  hearing  in  which  the  party  im- 
plicated or  interested  could  not  interfere. 
Hauser  v.   Goodstein    [N.   J.   Law]    66   A.    932. 

82.  In  action  to  establish  a  claim  against 
a  decedent's  estate,  the  fact  that  decedent 
had  said  in  claimant's  presence  that  if  a 
third  person  would  do  a  certain  thing  de- 
cedent would  give  him  all  his  property  held 
not  to  amount  to  an  admission  by  claimant, 
as  negotiations  had  not  then  gone  so  far 
that  claimant  wa.s  called  on  to  make  any 
claim.  Pond  v.  Pond's  Estate,  79  Vt.  352,  65 
A.   97. 

S3.  Conversations  with  a  party  to  suit, 
relative  to  the  ownership  in  dispute,  in 
which  the  party  made  no  claim  to  the  prop- 
erty, are  admissible.  Bashore  v.  Mooney 
[Cal.  App.]  87  P.  553.  "Where  ownership  of 
irrigation  ditch  wa.s  in  issue,  evidence  that 
a  predecessor  of  plaintiff  had  tried  to  sell  it 
to  defendant  and  that  defendant  had  not 
disputed  his  title  was  competent.     Id. 

84.  Damren  v.  Trask  [Me.]  65  A.  513. 
Letter  containing  self-serving  statements  is 
inadmissible.  United  States  Health  &  Ace. 
Tns.  Co.  v.  Harvey,  129  111.  App.  104. 
Letter  by  defendant  to  plaintiff's  attorneys 
denying  that  it  owed  the  amount  claimed. 
Leesville  Mfg.  Co.  v.  Morgan  Wood  &  Iron 
Works,  75  S.  C.  342.  55  S.  E.  768.  Self-serv- 
ing letters  inadmissible.  American  Car  & 
Foundry  Co.  v.  Alexandria  Water  Co,  [Pa.] 
67  A.  861.  Declarations  of  a  decedent  not 
made  in  the  presence  of  a  claimant  held  in- 
admissible to  disprove  the  claim.  Coleman 
v.  McGowan's  Estate  [Mich.]  113  N.  W.  17. 
Issue  being  whether  broker  was  entitled  to 
commission,  a  letter  by  the  broker  to  an- 
other saying  that  the  owner  of  the  property 
would  pay  a  commission  was  inadmissible. 
Hanna  v.  Espalla  [Ala.]  42  So.  443.  In  an 
action  for  broker's  commission,  evidence  that 
seller  told  buyer  that  he  would  not  deal 
through  a  middleman  was  inadmissible  be- 
cause a  self-sei-V'ing  declaration.  Ross  v. 
Moskowitz  [Tex.]  17  Tex.  Ct.  Rep.  992,  100  S. 
W.  76S.  In  an  action  for  the  price  <>i  prop- 
erty, a  statement  in  a  letter  written  by  the 
president  of  the  defendant  corporation,  who 
had  no  personal  knowledge  of  tlie  transac- 
tion, long  after  it  had  taken  place,  that  the 
corporation  had  not  bought  it,  was  a  mere 
self-serving  declaration  and  inadmissible. 
Buffalo  Coal  Creek  Min.  Co.  v.  Troendle,  30 
Ky.  L.  R.  740,  99  S.  W.  622.  Statements  by 
broker  as  to  the  alleged  sale  and  his  com- 
pensation held  inadmissible  in  suit  for  com- 
mission. Leuschner  v.  Patrick  [Tex.  Civ. 
App.]  103  S.  ■V\'.  664.  In  action  for  services 
\>Y  attorneys,  held  error  to  allow  witness  to 
testify    tliat    defendant    had    approached    him 


and  asked  him  to  take  his  case,  that  his 
counsel  had  deserted  him,  this  being  a  mere 
self-serving  statement.  Rabb  v.  Goodrich 
[Tex,  Civ.  App.]  18  Tex.  Ct.  Rep.  662,  102 
S.  W.  910.  In  an  action  for  seduction,  alle- 
gations in  plaintiff's  complaint  that  she  was 
unmarried  were  held  incompetent  as  evi- 
dence because  merely  self-serving  declara- 
tions, though  offered  by  defendant  to  im- 
peach plaintiff  as  a  witness.  Breiner  v.  Nu- 
gent [Iowa]  111  X.  W.  446.  In  an  action  to 
recover  land,  a  complaint  in  intervention  in 
another  suit  to  which  defendant  was  a  party 
was  inadmissible  in  favor  of  parties  claim- 
ing under  the  intervener,  the  complaint  con- 
taining only  self-serving  declarations.  Sut- 
ton V.  Whetstone  [S.  D.]  112  N.  W.  850. 
Self-serving  declarations  of  a  deceased  mort- 
gagee not  in  the  presence  of  the  mortgagors 
or  any  successor  in  interest  held  inadmis- 
sible in  action  by  mortgagee's  executor. 
Howard  v.  :Maxweirs  Ex'r,  30  Ky.  L.  R.  4iiS, 
98  S.  W.  1013.  In  an  action  for  breach  of 
contract  for  purchase  of  goods,  a  letter  by 
plaintiff  to  defendant,  after  a  misunder- 
standing had  arisen,  setting  forth  plaintiff's 
position,  was  inadmissible.  Moritz  v.  Her- 
skovitz  [Wash.]  89  P.  560.  Declarations  of 
grantees  in  deed  as  to  mental  capacity  of 
grantor,  in  his  absence,  held  incompetent  in 
action  to  set  aside  the  deed,  and  for  an  ac- 
counting. Nichols  V.  Nichols,  79  Conn.  644, 
66  A.  161.  Where  contract  provided  for  cut- 
ting timber  on  lands  of  certain  named  per- 
sons, and  United  States  claimed  it  was  cut 
on  public  domain,  proof  of  conversation  be- 
tween contracting  parties  at  the  time  of 
executing  the  contract  was  inadmissible  be- 
cause self-serving.  Anderson  v.  U.  S.  [C.  C. 
A.]  152  F.  87.  Official  report  by  government 
chemist  made  at  request  of  board  of  customs 
appraisers  and  in  regard  to  goods  then  in- 
volved in  dispute  held  incompetent  in  pro- 
ceeding to  review  appraisement  of  goods  by 
customs  officials,  since  it  was  e.x  parte,  nit 
under  oath,  and  not  subject  to  cross-exam- 
ination. United  States  v.  O.  G.  Hempstead  & 
Son,  153  F.  483.  Issue  being  whether  plain- 
tiff acted  as  agent  of  intervener  in  making 
a  sale,  cards  having  been  introduced  show- 
ing that  plaintiff  was  connected  with  t!ie  in- 
tervener, other  cards  made  by  plaintiff,  not 
showing  any  connection  with  intervener, 
were  inadmissible.  Englander  v.  Fleck,  51 
Misc.  567,  101  N.  T.  S.  125.  Letter  stating 
the  interpretation  placed  on  an  agreement 
by  the  president  of  one  of  the  parties,  a  cor- 
poration, and  which  contradicted  a  letter 
showing  the  agreement,  held  incompetent. 
National  City  Bank  v.  Pacific  Co.,  117  App. 
Div.   12,  101  N.   Y.   S.    1098. 

Held  not  objectionable  as  self-serving:  In 
action  to  set  aside  deed  from  wife  to  hus- 
band, after  husband's  death,  testimony  of 
the  wife  that  there  was  no  consideration  for 
it  was  held  not  objectionable  as  self-serving. 
Yordi  V.  Yordi  [Cal.  App.]  91  P.  348.  Issue 
being  location  of  boundary  line,  testimony 
of  witness   that   it   was   plainly   marked   was 
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Alleged  declarations  against  interest  are  admissible  in  their  entirety  and  where 
a  portion  of  such  a  declaration  has  been  introduced  by  one  party,  the  other  party 
may  show  the  whole  thereof.^^  An  alleged  admission  having  been  introduced  by 
one  party,  the  other  may  introduce  evidence  to  explain  it  or  destroy  its  effect.^®  In 
case  of  conversation  with  witness  by  telephone,  the  speaker  must  be  identified.®^ 

Admissions  and  declarations  of  an  agent  of  a  iMrtij,  against  the  interest  of  the 
party,  accompanying  and  explaining  acts  then  being  done  by  him,  so  as  to  constitute 
a  part  of  the  res  gestae,*^  such  declarations  and  acts  being  within  the  scope  of  his  au- 


held  not  objectionable  as  showing  that  it 
had  been  recently  marked,  and  being-  thus 
self-serving-.  Douglas  Land  Co.  v.  Thayer 
Co.    [Va.]    58   S.   E.   1101. 

85.  Witness  testified  that  one  partner 
made  certain  statements  in  the  presence  of 
the  other,  held  proper  to  sliow  by  witness 
that  the  other  partner  had  said  that  it  wa.s 
the  first  he  had  heard  of  it,  this  being  a 
part  of  the  same  conversation.  Mitchem  v. 
Allen  [Ga.]  57  S.  E.  721.  Where  parts  of  a 
deposition  containing  admissions  against  in- 
terest are  read,  the  party  making  them  is 
entitled  to  have  other  portion.s  relating  to 
sucli  admissions  read.  Southern  Bank  of 
Fulton  V.  Nichols,  202  Mo.  309,  100  S.  W.  613. 
Where  part  of  conversation  containing  ad- 
missions was  introduced,  it  was  error  to  ex- 
clude on  cross-examination  other  portions 
tending  to  explain  the  admissions.  People 
V.  Bingham,  121  App.  Div.  593,  106  N.  T.  S. 
330.  Plaintiff  and  the  owner  of  land  testi- 
fied to  what  passed  between  them  and  de- 
fendant regarding  authority  to  sell  land. 
Held,  defendant  should  have  been  permitted 
to  testify  to  the  same.  Wefel  v.  Stillman 
[Ala.]    44   So.   203. 

86.  TVHiere  plaintiff,  suing  on  insurance 
policy,  was  charged  with  having  knowingly 
made  false  statements  as  to  the  value  of  the 
property  destroyed  in  his  application  for  in- 
surance and  proofs  of  loss,  his  testimony 
that  he  had  no  intention  or  purpose  to  de- 
ceive or  mislead  the  company  as  to  the  value 
of  the  property  was  held  competent.  Helm 
V.  Anchor  Fire  Ins.  Co.,  132  Iowa,  177,  109 
N.  W.  605. 

87.  Godair  v.  Ham  Nat.  Bank,  128  111.  App. 
293.  Telephone  conversation  is  admissible 
where  circumstantial  evidence  indicates  who 
the  speaker  was  though  the  voice  could  not 
be  identified.     Id. 

88.  Only  words  spoken  or  acts  done  by 
anagent  in  the  execution  of  his  agency  are 
admissible  in  evidence  against  the  principal. 
Hayes  v.  Jersey  City,  etc.,  R.  Co.,  73  N.  J. 
Law,  639,  64  A.  119.  Declarations  of  an 
agent  are  competent  against  the  principal 
only  when  within  the  scope  of  his  authority 
and  as  a  part  of  the  res  gestae.  Matteson 
v.  New  York,  etc.,  R.  Co.  [Pa.]  67  A.  847. 
.'"tatements  of  an  agent  are  inadmissible 
against  the  principal  unless  a  part  of  the  res 
gestae.  Hol^^hauer  v.  Sheeny  LKy.J  104  S. 
W.  1034.  Declarations  or  admissions  of  an 
agent,  unless  part  of  the  res  gestae,  do  not 
bind  the  principal,  and  have  no  probative 
■''alue  in  a  suit  against  the  principal,  and 
conduct  of  the.  agent,  relied  on  as  an  admis- 
sion. Is  within  the  rule.  Georgia  R.  &  Elec. 
Co.  V.  Harris,  1  Ga.  App.  714,  57  S.  E.  1076. 
Statements  and  declarations  of  an  agent, 
made  in  reference  to  an  act  which  he  is  au- 
thorized to  perform,  and  at  a  time  wlien  he 


is  conducting  the  business  or  making  propo- 
sitions to  that  end,  are  admissible  against 
the  principal.  St.  Louis,  etc.,  R.  Co.  v.  Wat- 
kins  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  746, 
100  S.  W.  162.  Statements  of  agent  held  to 
have  been  made  while  acting  for  the  prin- 
cipal, and  hence  admissible  against  him. 
Gaines  v.  Perry  Bros.  [Tex.  Civ.  App.]  18 
Tex.  Ct.  Rep.  649,  102  S.  W.  755.  Statements 
of  agents  during  negotiations  conducted  by 
him  for  his  principal,  concerning  or  growing 
out  of  the  business  in  hand,  held  admissible 
against  principal.  Nicola  Bros.  Co.  v.  Hurst, 
30  Ky.  L.  R.  851,  99  S.  W.  917.  Statements 
of  person  while  acting  for  himself  and  as 
agent  for  signers  of  contract  in  suit,  and 
parties,  to  other  interested  parties,  held 
competent.  Randall  v.  Claflin  [Mass.]  80 
N.  E.  594.  In  action  for  conversion  of  lum- 
ber wrongfully  levied  uijon  undei-  a  writ  of 
replevin,  where  it  was  shown  that  the  party 
procuring  the  levy  placed  an  agent  in  charge 
of  the  Itimber,  statements  of  the  agent  ex- 
plaining why  he  had  possession  and  why  it 
could  not  be  taken  away  were  held  admis- 
sible. Three  States  Lumber  Co.  v.  Blanks 
[Tenn.]  102  S.  W.  79.  Letters  between  presi- 
dent, secretary,  and  treasurer  of  a  corpora- 
tion and  another  relating  to  business  then 
being  done  between  the  corporation  and  such 
person  held  admissible  on  question  of  acqui- 
escence of  corporation  in  statement  concern- 
ing transaction  made  by  such  person.  Eagle 
Min.  &  Improvement  Co.  v.  Hamilton  [N.  M.] 
91  P.  718.  In  action  for  rent,  evidence  of 
statement  by  an  officer  of  the  defendant  cor- 
porations that  one  of  them  was  occupying 
the  premises  was  competent  as  an  admission. 
Huse  V.  St.  Louis  Belting  &  Supply  Co.,  121 
Mo.  App.  89,  97  S.  W.  990.  Where  a  note  was 
ambiguous,  not  showing  whether  it  was  the 
personal  note  of  the  president  of  a  company 
or  that  of  the  company,  a  memorandum  by 
the  president  of  the  payee  company  indicat- 
ing that  he  regarded  it  as  tiie  ni)to  of  the 
payor  company  only  was  admissible  against 
the  payee.  Dunbar  Box  &  Lumber  Co.  v. 
Martin,  53  Misc.  312,  103  N.  Y.  S.  91.  State- 
ment by  agent  of  seller  of  typewriter  in  ox- 
plaining  ambiguous  terms  of  a  written  order 
tliat  a  commission  for  selling  otlier  machines 
was  to  be  applied  on  llie  purchase  price  held 
competent  against  seller,  being  made  when 
the  transaction  was  being  closed.  Smith 
Premier  Typewriter  Co.  v.  Rowan  Hardware 
Co.,  143  N.  C.  97,  55  S.  E.  417.  The  rule  that 
acts  and  declarations  of  an  agent  can  be 
proved  against  the  principal  applies  to  dec- 
larations made  before  and  after  a  particular 
act,  such  as  a  threat  to  commit  assault 
which  is  afterwards  committed.  Conklin  v. 
Consolidated   R.   Co.    [Mass.]    82   N.   B.   23. 

Hold    lucoinpetent    because    not    a    part    oC 
the  res  gestae:  Declarations  of  an  agent,  not 
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thority  as  agent,^^  are  competent  against  the  principal.  Tlicre  must  be  fit  least  a 
prima  facie  showing  of  the  existence  of  the  agency  before  such  admissions  or  declara- 
tions are  admissible ;  ^°  neither  the  fact  of  the  agency,  nor  the  extent  of  an  alleged 
agent's  authority,  can  be  shown  by  his  acts  or  declarations.®^ 


a  part  of  the  res  gestae,  are  hearsay.  Miller 
&  Co.  V.  McKenzle,  126  Ga.  746,  55  S.  E.  952. 
Statements  of  employe  after  transaction  in 
issue  had  been  finished  held  inadmissible. 
Crankshaw  v.  Schweizer  Mfg.  Co.,  1  Ga.  App. 
363,  5S  S.  E.  222.  Declarations  of  an  agent 
while  engaged  in  looking  after  his  princi- 
pal's tenants  cannot  be  introduced  for  the 
purpose  of  proving  that  the  principal  was 
engaged  in  excavating  for  railroad,  during 
the  course  of  which  an  explosion  injured  a 
tenant  and  her  house.  Bessemer  Coal,  Iron 
&  Land  Co.  v.  Doak  [Ala.]  44  So.  G27.  In  ac- 
tion against  a  carrier  for  injuries  to  goods, 
statement  of  agent  at  point  of  shipment  that 
goods  never  left  defendant's  line,  without  a 
shotving  tliat  the  agent  had  investigated  cjr 
knew  the  facts,  made  a  month  after  the  ship- 
ment, was  held  inadmissible.  Reason  v.  De- 
troit, etc.,  R.  Co.  [Mich.]  113  X.  W.  596. 
Admissions  of  agent  of  property  owner  who 
negotiated  a  lease  of  the  premises,  made 
after  execution  of  the  lease,  held  inadmis- 
sible in  action  to  rescind  the  lease  for  false 
representations  by  lessor  as  to  ownership  of 
the  property.  Finch  v.  Causey  [Va.]  57  S.  E. 
562.  Husband  was  wife's  agent  only  f.or  sale 
of  certain  property,  and  the  wife  executed 
the  deed.  The  consideration  was  paid  and 
the  deed  accepted  and  recorded.  Held,  dec- 
larations of  the  husband  after  the  transac- 
tion -wsLS  closed  were  inadmissible  against 
the  wife.  Hartman  v.  Thompson,  104  Md. 
389,   65   A.   117. 

89.  Held  admissible:  Where  the  issue  con- 
.  cerns  the  honesty  or  fraud  of  corporate  deal- 
ing, letters  by  those  who  control  the  corpo- 
ration which  describe  and  characterize  its 
fraud  are  admissible.  Weiss  v.  Haight,  148 
F.  399.  Defendant's  attorney  took  posses- 
sion of  a  stock  of  goods  under  a  void  writ 
and  made  an  inventory  of  them.  Held,  in 
action  of  trespass,  the  inventory  was  com- 
petent evidence  against  defendant  on  the 
issue  of  the  value  of  tlie  goods.  Chicago 
Title  &  Trust  Co.  v.  Core,  223  111.  58,  79  N. 
E.  108.  While  a  statement  of  a  director  of  a 
bank,  other  than  tlie  cashier,  is  not  ordi- 
narily binding  on  the  bank,  it  will  be  bind- 
ing if  reported  to  or  acted  on  or  acquiesced 
in  by  the  bank  or  its  managers.  West 
Branch  State  Bank  v.  Haines  [Iowa]  112  N. 
W.  552.  Statement  of  one  who  was  carrier's 
agent  to  deliver  goods  that  one  box  was 
'missing,  but  would  be  along  in  a  few  days, 
held  competent  against  the  carrier.  Mussel- 
lam  V.  Cincinnati,  etc.,  R.  Co.  [Ky.]  104  S. 
W.  337.  T^^here  it  appeared  to  be  telephone 
lineman's  duty  to  ascertain  information  con- 
cerning injuries  to  employers,  an  admission 
as  to  what  hit  plaintiff,  made  by  one  acting 
as  lineman,  and  when  ascertaining  such  in- 
formation, was  held  competent  against  de- 
fendant. ^VIcNicholas  v.  New  England  Tel. 
&  T.  Co.  [Mass.]  81  N.  E.  889.  Where  it  ap- 
peared that  plaintiff  was  real  party  in  in- 
terest in  transactions  in  wliich  his  son  Tvas 
nominal  party,  statements  of  the  son  were 
competent  against  plaintiff  though  not  made 
in  his  presence.  Rice  v.  Eisler,  103  N.  Y.  S. 
1054.     Admission  of  one  who  was  at  various 


times  manager,  treasurer,  and  trustee  of  cor- 
poration in  regard  to  a  contract  held  admis- 
sible against  the  corporation.  Chilcott  v. 
Washington  State  Colonization  Co.  [Wash.] 
88  P.  113.  Statements  of  a  promoter  of  cor- 
poration who  acted  for  it  in  making  a  con- 
tract, and  later  became  a  manager,  held  ad- 
missible in  action  on  contract  against  corpo- 
ration. Id.  Admissions  made  by  attorney 
in  the  management  of  litigation  are  admis- 
sible against  his  client.  Question  as  to 
whether  attorney  did  not  at  previous  trial  of 
cause  admit  that  certain  figures  were  in  the 
handwriting  of  his  client  lield  improperly 
ruled  out.  Kirchheimer  v.  Barrett,  125  111. 
App.    56. 

Held  inadmissible:  Where  agent  'was  au- 
thorized only  to  deliver  certain  property,  his 
declarations  as  to  the  purpose  of  delivery 
are  not  admissible  against  the  principal. 
Trainor  v.  Schutz,  98  Minn.  213,  107  N.  W. 
812.  In  action  for  damages  to  shipment  of 
cattle  because  of  insufficient  pens,  certain 
statements  of  the  railroad  emploj-es,  made  to 
third  persons,  that  the  company  would  upon 
notice  provide  means  for  through  shipments, 
to  avoid  using  insufficient  pens,  were  held 
inadmissible  because  not  authorized  by  the 
company.  St.  Louis  &  S.  F.  R.  Co.  v.  Crow- 
der  [Ark.]  103  S.  T\^  172.  Where  it  did  not 
appear  that  a  report  of  the  killing  of  plain- 
tiff's cow  was  made  by  an  agent  who  had 
authority  to  bind  the  company,  it  was  proper 
to  exclude  proof  that  such  a  report  had  been 
made.  Young  v.  Darien  &  W.  R.  Co.,  1  Ga. 
App.  317,  57  S.  E.  921.  Where  person  in- 
jured sent  her  son  for  a  physician,  a  state- 
ment by  the  son  to  the  physician  that  the 
physician  would  get  $100  and  more  out  of 
the  companj^  if  he  attended  his  mother,  and 
would  testify  at  tlie  trial  in  her  favor,  was 
inadmissible  against  tlie  injured  person,  the 
son  having  no  authority  to  make  such  state- 
ment. Gainesville  Midland  R.  Co.  v.  Jackson, 
1  Ga.  App.  632,  57  S.  E.  1007.  Statements  of 
employe  of  a  party  not  shown  to  have  au- 
thority to  bind  his  company  held  inadmis- 
sible. Crankshaw  v.  Schweizer  Mfg.  Co.,  1 
Ga.  App.  363,  58  S.  E.  222.  Statement  by 
soliciting  agent  who  had  no  power  to  make 
contract  agreeing  to  something  not  contain- 
ed in  the  written  contract  held  inadmissible 
against  defendant.  McKeige  v.  Carroll,  103 
N.  Y.  S.  342.  In  action  for  damages  to  ship- 
ment of  cattle,  evidence  of  statement  by 
brakeman  should  have  been  excluded  on  the 
ground  that  he  had  no  authority  to  make  it. 
St.  Louis  &  S.  F.  R.  Co.  v.  Frazar  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  983,  97  S.  W.  325. 
Statement  made  by  a  person  at  the  scene  of 
a  collision  that  the  company  would  fix  things 
up  all  right  held  inadmissible  without  proof 
of  the  connection  of  the  speaker  with  com- 
pany showing  authority  to  bind  It.  Galves- 
ton, etc.,  R.  Co.  v.  Levy  [Tex.  Civ.  App.]  17 
Tex.  Ct.  Rep.  1012,  100  S.  W.  195.  Letter  of 
attorney  not  known  to  or  approved  by  de- 
fendant not  an  admission  against  defendant. 
Virginia-Carolina  Chemical  Co.  v.  Knight, 
106  Va.   674,   56  S.  E.  725. 

90.     Declarations   of  an   alleged   agent   are 
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Statements  and  admissions  of  an  attorney  at  law  in  respect  of  his  principal's 
business  are  inadmissible  againt  his  principal  unless  it  is  specially  shown  that  they 
were  authorized  or  that  they  were  made  in  the  due  and  orderly  conduct  of  a  case  for 
the  distinct  purpose  of  dispensing  with  formal  proof  of  the  facts  to  which  they 
1  elate.®-  An  admission  by  an  attorney,  made  to  expedite  the  trial,  that  the  other 
side's  witnesses  would  testify  to  certain  facts,  if  called,  is  incompetent  in  a  subse- 
quent trial.**^ 

^\^lere  several  persons  are  jointly  interested,  the  admissions  of  one  may  be  shown 
against  all.®^  Otherwise  an  admission  may  be  proved  only  against  the  person  mak- 
ing it,  or  the  party  for  whom  he  was  acting  at  the  time.®'  Wliere  there  is  independ- 
ent prima  facie  proof  of  partnership,  declarations  of  either  of  the  alleged  partners, 
written  or  spoken,  are  admissible  in  corroboration.®®  In  the  case  of  "old  line"  in- 
surance, -where  the  beneficiary  acquires  a  vested  interest  in  the  insurance,  it  is  usually 
held  that  admissions  or  declarations  by  the  insured,  either  before  or  after  issuance  of 
the  policy,  are  inadmissible  against  the  beneficiary ;  ®^  but  in  the  case  of  fraternal  in- 
surance, where  the  beneficiary  acquires  no  interest  in  the  policy  or  certificate,  the 
contract  being  with  the  member  of  the  order,  the  rule  is  otherwise.®^  Admissions 
and  declarations  of  a  legatee  are  admissible  in  evidence  against  the  will  when  he  is 


not   competent   to    prove    agency    in    the    first 
instance    (Ham    v.    Brown    Bros.    [Ga.    App.] 
58    S.    E.    316),    but    if    the    agency    be    prima 
facie    proved,    declarations    of    the    agent    are 
admissible    in   corroboration    (Id.).     The    fact 
of    agency    may    he    established    by    proof    of 
circumstances,    apparent    relations,    and    the 
conduct     of    the     parties,     and,     tlie    fact     of 
agency     once    established,     declarations    and 
admissions    of    the    person    whose    agency    is 
thus  shown,  within  the  scope  of  his  authority 
are    admissible   against    the    principal.     Cable 
Co.  V.  Walker,  127  Ga.  65,  56  S.  E.  108.  Decla- 
rations of  alleged  agent  are  inadmissible  un- 
til agency  is  shown.    Howell  v.  Maine  &  Co., 
127   Ga.   574,   56   S.   B.   771.     "Verbal   and   writ- 
ten    statements     of     president      of     corpora- 
tion   before    incorporation    held    inadmissible 
against     corporation      subsequently     formed. 
Horowitz    V.    Broads   Mfg.    Co.,    54    Misc.    569, 
104  N.  Y.  S.   988.     Admissions  of  one  not  de- 
fendant's agent,  and  receipts  signed  by  him, 
held    inadmissible    against    defendant.     Fen- 
sterheim  v.   Abeles,   105   N.  Y.   S.   280.     Letter 
by  agent  before  agency  arose  held   inadmis- 
sible   against    principal.     Ohly    v.    Mendham, 
104  N.   Y.   S.    413.     Admissions   of  defendant's 
husband  held  inadmissible  against  defendant 
without    proof    of    agency.      McKee    v.    Owen. 
04    N.    Y.    S.    373.      An    a.ssessor's    return    of 
real    estate    Is    not    competent    against    the 
owner  on  the  issue  of  the  value  of  the  land, 
he  having  nothing  to   do  with   the   valuation 
placed    thereon    by    the    assessor.     Lewis    v. 
Englewood  El.  R.  Co.,  223  111.  223,  79  N.  E.  44. 
01.     On     issue    whether    buyer    of    lumber 
was    defendant's     agent,     letter    by    alleged 
agent    to    a    lumber    exchange,    and    letter- 
head  showing   buyer   as   agent,    were   incom- 
petent.    Rice  v.  James,   193  Mass.   458,   79  N. 
E.    807. 

it'2.  Horseshoe  Min.  Co.  v.  Miners'  Ore 
Sampling  Co.    [C.  C.  A.]    147  F.   517. 

93.  City  of  Detroit  v.  Little  Co.,  146  Mich. 
.?73,    13   Det.  Leg.   N.   803,    109   N.   W.    671. 

94.  Where  evidence  showed  that  two  per- 
sons were  acting  jointly  in  a  certain  trans- 
action,   the    admissions    of    one   were    compe- 


tent against  the  other.     Miller  v.  Harris,  117 
App.  Div.   395,   102  N.   Y.  S.   604. 

95.  Admissions  of  one  defendant  contrary 
to  his  testimony  held  merely  to  tend  to  dis- 
credit him  as  a  witness  and  not  to  constitute 
ubstantive  evidence  against  hi.s  codefondant. 
McCormick  Harvesting  Mach.  Co.  v.  Perkins 
[Iowa]  110  N.  W.  15.  Admission  of  one  de- 
fendant, in  letter  written  by  him,  that  he 
did  not  own  legal  title  to  land,  but  was  only 
a  mortgagee,  obviated  necessity  for  proof  as 
against  him,  but  was  not  binding  on  his 
cotenant.  Nichols-Shepard  Co.  v.  Ringler 
[Iowa]  112  N.  W.  543.  In  suit  for  dissolu- 
tion of  partnership  and  for  an  accounting,  a 
statement  by  one  defendant  to  a  commercial 
agency,  not  adopted  by  a  codefendant,  is  in- 
admissible to  show  the  assets  and  liabilities 
of  the  partnership.  Kliger  v.  Rosenfeld,  105 
N.  Y.  S.  214.  Files  in  another  cause  inad- 
missible where  it  appeared  one  defendant 
therein  had  consented  to  the  filing  of  them, 
and  no  showing  as  to  others,  and  no  olYer  to 
limit  proof  to  defendant  who  had  consented. 
Bain  v.  Bain    [Ala.]   43  So.   562. 

96.  Davidson  v.  Waxelbaum  &  Bro.  [Ga. 
App.]    58   S.  E.   687. 

97.  Taylor  v.  Grand  Lodge,  A.  O.  U.  W., 
101  Minn.  72,  111  N.  W.  919;  Ogden  v.  Sov- 
eriegn  Camp,  Woodmen  of  the  World  [Neb.] 
Ill  N.  W.  797. 

98.  Taylor  v.  Grand  Lodge,  A.  O.  U.  W., 
101  Minn.  72,  111  N.  W.  919.  On  issue 
whether  applicant  for  membership  had  made 
false  statement  of  date  of  birth,  a  prior  ap- 
plication by  him  to  another  company,  show- 
ing a  different  date,  was  held  admissible  in 
favor  of  the  order.  Id.  Evidence  being 
held  sufficient  to  show  that  both  applications 
had  been  made  by  the  same  person.  Id.  In 
an  action  cr^  a  certificate  of  a  fraternal  in- 
surance order,  where  the  contract  was  with 
the  assured,  and  the  beneficiary  acquired  no 
vested  interest  in  the  certificate,  statements 
of  the  assured  prior  to  his  death  were  admis- 
sJble  in  favor  of  the  order  to  show  what  he 
considered  his  standing  with  the  order  to  be. 
I  >S(lt  n  V.  SoNcrcign  Camp.  Woodmen  of  the 
World   [Neb.]    Ill  N.  W.  797. 
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the  sole  beneficiary  under  it,""  but  not  when  tb.ero  are  several  legatees.^  Acts  and 
admissions  of  a  conspirator  during  the  pendency  of  the  conspiracy  are  admissible 
against  his  co-conspirators. - 

(§6)  D.  Declaration  of  a  person  since  deceased,'^  made  in  good  faith,  ante 
motam  litem,  are  competent,*  though  statutes  in  most  states  forbid  any  party  in  in- 
terest to  testify  to  such  declarations.^  The  rule  as  to  declarations  of  decedents  re- 
lating to  boundaries  does  not  make  competent  declarations  of  a  living  person  not 
shown  to  have  been  made  on  the  land.® 

§  7.  Documentary  evidence.  A.  In  general.'' — A  written  instrument  upon 
which  the  action  is  based,^  or  any  private  writing  the  contents  of  which  are  relevant 
and  material,^  is  admissible  in  evidence  when  the  proper  foundation  has  been  laid 
by  due  and  sufficient  proof  of  its  identity  and  authenticity,^"  and  proper  execution.^^ 


9fl.  The  time,  place,  and  circumstances  of 
such  admissions  go  only  to  their  weight,  not 
their  competency.  In  re  Miller's  Estate,  31 
Utah,  415,  88  P.  338. 

1.  In  action  to  vacate  probate  of  will,  evi- 
dence of  statements  of  one  of  the  contesting 
legatees  as  to  advancements  received  by  him 
is  inadmissible.  Vannest  v.  Murphy  [Iowa] 
112   N.    W.    236. 

2.  Acts  and  admissions  of  a  conspirator 
held  admissible  against  all  when  done  during 
the  pendency  of  the  conspiracy.  Perry  v. 
State  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  ISO, 
98   S.   W.   411. 

3.  See  7  C.  L.  1567. 

4.  Mass.  Rev.  Laws,  c.  176,  §  66.  makes 
competent  declarations  of  a  person  since 
deceased  if  made  in  good  faitli  before  com- 
mencement of  an  action.  Declarations  of 
person  for  whose  death  action  was  brought 
held  competent.  Chaput  v.  Haverhill,  etc., 
R.  Co.  [Mass.]  SO  N.  E.  597.  Letter  written 
by  one  since  deceased,  before  action  was 
begun,  contradicting  material  testimony  of  a 
party,  held  competent.  Randall  v.  Claflin 
[Mass.]  80  N.  E.  594.  Declarations  of  a 
person  since  deceased  against  his  interest, 
and  not  made  with  a  view  to  opening  legis- 
lation, are  admissible  in  any  case.  Ameri- 
can Surety  Co.  v.  Wood  [Ga.  App.]  58  S.  E. 
1116.  In  action  for  trespass  based  on  title 
derived  from  a  deed  by  a  decedent,  declara- 
tions by  decedent,  at  the  time  of  a  survey  of 
the  land,  were  competent.  Fincannon  v. 
Sudderth,  144  N.  C.  5S7,  57  S.  E.  337.  In 
proceeding  for  settlement  of  executor's  ac- 
count, held  proper  to  allow  proof  of  declara- 
tions of  decedent  in  her  husband's  presence 
by  witnesses  who  Tvere  not  parties  to  the 
proceeding.  Medlin  v.  Simpson,  144  N.  C. 
397,  57  S.  E.  24.  Private  account  books  kept 
by  a  person  since  deceased  when  accoin- 
panied  by  proof  that  they  were  his  books 
and  of  his  handwriting  are  admissible  at 
common  law  in  behalf  of  ills  estate,  though 
Mills'  Ann.  St.  §  4817  does  not  contemplate 
the  admission  of  such  evidence  except  when 
the  books  are  shoT\'n  to  have  been  kept  in 
the  usual  course  of  business.     Davie  v.  Lloyd 

[Colo.]  88  P.  446.  Admissions  of  a  person 
since  deceased  against  his  pecuniary  interest 
are  admissible  to  bind  his  estate.  Schell  v. 
Weaver,  128  111.  App.  106.  Where  deceased 
actually  delivered  property  to  his  daughters 
under  circumstances  which  may  or  may  not 
have  constituted  a  giiit,  his  statements  before 
and  after  delivery  are  admissible.  Mcintosh 
V.    Fisher,    125    111.    App.    511.      Conversations 


otherwise  competent  are  not  rendered  in- 
admissible by  reason  of  the  fact  that  one  of 
the  participants  is  dead.  Hueni  v.  Freehill, 
125    111.    App.    345. 

5.  See  Witnesses,   8   C.  L.   2351. 

6.  Goyette  v.  Keenan  [Mass.]  82  N.  E. 
427. 

7.  See    7   C.   L.    1567. 

8.  A  state  deed  or  grant  relied  on  as 
the  foundation  (;f  title  in  an  action  of 
ejectment  Is  admissible  unless  probate  is 
defective;  no  objection  not  going  to  com- 
petency of  instrument  Is  available.  Beal- 
mear  v.   Hutchins    [C.   C.   A.]    148   F.    545. 

0.  Correspondence  between  parties  held 
competent.  Wefel  v.  Stillman  [Ala.]  44  So. 
203.  Renewal  of  lease  being  in  issue,  let- 
ters between  the  parties,  showing  that  ne- 
gotiations for  renewal  were  pending,  were 
admissible.  Wallace  v.  Dorris  [Pa.]  67  A. 
S."8.  Certain  notes  set  out  as  exhibits,  and 
properly  Identified,  and  not  denied,  held 
admissible  In  evidence.  Owsley  v.  Boles' 
Adm'r,  30  Ky.  L.  R.  1016,  99  S.  W.  1157. 
Conveyances  are  admissible  to  prove 
ownership  as  a  collateral  fact.  Richard- 
son V.  Nelson,  221  111.  254,  77  N.  E.  583. 
Inder  Code  Civ.  Proc.  §  1854,  providing 
that  when  a  detached  writing  Is  Introduced 
any  other  writing  necessary  to  explain  the 
first  is  competent,  a  reply  to  a  letter  which 
has  been  introduced  is  not  admissible  when 
the  letter  can  be  understood  without  the 
reply.  Hale  Bros.  v.  Milliken  [Cal.  App.] 
90  P.  365.  Where  cross  claim  was  made 
for  failure  to  deliver  rice,  and  plaintiff 
claimed  rice  had  been  taken  under  writ 
of  sequestration,  the  writ  was  admissible 
in  evidence.  Borden  v.  Le  Tulle  Mercantile 
Co.  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  338, 
9y  S.  W.  128.  Though  deed  of  homestead 
was  Invalid  because  not  separately  ac- 
knowledged by  the  wife,  It  was  held  ad- 
missible to  explain  a  subsequent  deed 
given  to  confirm  the  first,  though  the  names 
therein  were  not  the  same.  Davis  v.  Miller 
Brent  Lumber  Co.  [Ala.]  44  So.  639.  Where 
several  writings  were  executed  as  parts  of 
the  same  transaction,  all  were  admissible 
in  evidence.  Kampmann  v.  McCormick  [Tex. 
Civ.  App.]  18  Tex.  Ct.  Rep.  588,  99  S  W.  1147. 
Coal  lease  being  offered  in  evidence,  the 
v/hole  thereof,  including  an  indorsement, 
was  evidence,  and  it  was  proper  to  require 
the  endorsement  to  be  read.  Wallace  v. 
Dorris    [Pa.]    67    A.    858. 

10.     Genuineness   of  letters   offered  in   evi- 
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Such  proof  must  conform  to  statutory  requirements.^^  Where  corporate  records  are 
by  statute  made  provable  by  copies,  the  terms  of  the  statute  relative  to  authentication 
must  be  complied  with.^^  Where  proper  execution  and  authenticity  of  an  instru- 
ment is  admitted,  proof  thereof  is  unnecessary.^*  Evidence  to  show  the  competency 
of  documentary  proof  may,  in  the  discretion  of  the  court,  be  received  after  the  docu- 
mentary proof  is  received.^^ 

Exhibits  in  a  foreign  language,  not  translated,  are  inadmissible.^^ 


dence  must  be  shown.  Owensboro  "Wagon  Co. 
V.  Hall  [Ala.]  43  So.  71.  Verified  account  con- 
sisting- of  several  loose  sheets  held  together 
by  wire  clip  not  driven  through  the  paper, 
with  verification  on  last  sheet,  referring  to 
foregoing  account,  held  admis.sible.  Mur- 
phy V.  St.  Louis  Coffin  Co.  [Ala,]  43  So. 
212.  To  render  original  papers  in  a  suit 
competent  evidence,  they  must  be  identified 
by  a  witness  who  has  personal  knowledge 
in  regard  to  tliem.  Carp  v.  Queen  Ins.  Co. 
[Mo.]  101  S.  W.  78.  In  action  for  loss  of  ex- 
press, receipt  for  express  held  inadmissi- 
ble, not  having  been  properly  authenticated. 
Southern  Exp.  Co.  v.  Hill  [Ark.]  98  S.  W.  371. 
Letters  held  inadmissible  because  execu- 
tion not  proved,  nor  signatures  establislied, 
nor  recitals  of  agency  therein  shown  to  be 
true.  Henry  Vaughan  [Tex.  Civ.  App.]  18 
Tex.  Ct.  Rep.  711.  103  S.  "W.  192.  Drilling 
contract  provided  that  foreman  should 
keep  and  furnish  a  report  of  the  formation 
through  which  he  drilled.  Held,  in  action 
on  contract,  an  unidentified  paper,  purport- 
ing to  give  such  formation,  found  on  the 
floor  of  the  house  where  the  foreman  lived 
was  inadmissible  to  show  that  his  report 
furnished  defendant  was  incorrect.  Run- 
yan  v.  Punxsutawney  Drilling  &  Cont.  Co. 
[Ky.]  102  S.  W.  854.  Requisition  on  carrier 
for  cars  held  inadmissible  witliout  proof 
of  its  authenticity.  Di  Giorgio  Importing 
&  Steamship  Co.  v.  Pennsylvania  R.  Co., 
104  Md.  693,  65  A.  425.  Time  cards  fur- 
nished by  railroad  company  to  the  public 
held  admissible  as  against  objection  that 
It  was  not  shown  to  be  authorized.  "West- 
ern Union  Tel.  Co.  v.  O'Fiel  [Tex.  Civ.  App.] 
19  Tex.  Ct.  Rep.  653,  104  S.  W.  406.  Letters 
addressed  to  defendant  and  found  in  her 
possession  not  admissible  unless  shown 
to  have  been  answered  or  that  they  were 
part  of  a  series.  Jones  v.  Jones,  124  111. 
App.    201. 

11.  Proof  of  ex.ecution  of  letters  by 
purported  writer  is  prerequisite  to  their 
admission  as  evidence.  Ex  parte  Denning 
[Tex.  Cr.  App.]  18  Tex.  Ct.  Rep.  740.  100 
S.  W.  401.  Lease  which  provided  for  a 
ren.ewal,  and  letters  exercising  the  option 
to  renew,  held  competent  evidence  though 
not  attested  and  recorded  like  a  dieed. 
Parker  v.  Gortatowsky,  127  Ga.  560,  56  S. 
E  846.  A  deed  not  properly  attested  or 
probated  for  record  is  not  rendered  ad- 
missible as  a  recorded  deed  by  reason  of 
the  indorsement  thereon,  some  months 
later,  by  the  maker  of  a  power  to  the 
grantees  to  sell  all  rights  and  privileges 
previously  conveyed  by  the  deed,  this 
power  being  w^itnessed,  and  It  and  the 
power  being  recorded  together.  Gray  Lum- 
ber Co.  v.  Harris,  127  Ga.  693,  56  S.  E.  252. 
Instrument  purporting  to  be  certificate 
of    registration    of    horse,    and    showing    his 


pedigree,  held  inadmissible  without  proof 
of  its  due  executiom,  though  a  witness 
testified  that  any  horseman  anywhere 
would  recognize  it  as  a  certificate  of  the 
American  Trottin.g  Register  officials.  Texas 
&  P.  R.  Co.  V.  Newsom,e  [Tex.  Civ.  App.]  98 
S.  W.  646.  In  action  for  price  of  materials 
for  a  heating  plant,  a  w^riting  purporting 
to  be  a  memorandum  of  sale,  made  by  the 
s.olling  agent,  and  not  signed  by  the  buyer 
who  did  not  know  its  contents,  was  held  in- 
admissible. Crane  &  Ordway  Co.  v.  Joups 
[S.  D.]  113  N.  W.  80.  "U'here  there  were 
no  subscribing  witnesses  to  a  contract, 
proof  by  three  witnesses  that  they  were 
present  at  its  execution  and  saw  it  signed 
was  sufficient.  Lefkovits  v.  First  Nat.  Bk. 
[Ala.]    44   So.   613. 

12.  Deeds,  if  registered,  can  be  put  in 
evidence,  when  otherwise  competent,  even 
when  registered  during  the  trial.  Johnson 
v.  Eversole  Lumber  Co.,  144  N.  C.  717,  57 
S.  E.  518.  Under  Code  1896,  §  1792,  provid- 
ing that  testimony  must  be  given  in  open 
court,  under  oath,  a  certain  agreement 
between  parties  as  to  time  of  bringing 
.s;uit,  waiver  of  service,  and  notice  of  issue, 
and  as  to  time  for  hearing,  was  inadmissi- 
ble vi'hen  its  execution  was  proved  only  by 
an  affidavit  made  out  of  court  before  the 
bill  was  filed.  Durr  v.  Hanover  Nat.  Bk. 
[Ala.]  42  So.  599.  "^^here  it  appeared  that 
a  subscribing  witness  to  a  written  In- 
strument was  attending  school  in  another 
slate  at  the  time  of  the  trial,  his  absence 
was  sufficiently  accounted  for,  and  execu- 
tion of  the  instrument  could  be  proved 
otherwise  tlian  by  ills  testimony.  Civ.  Code 
1895,  §  5245,  construed.  Terry  v.  Broad- 
hurst,  127  Ga.  212,  56  S.  E.  282.  Civ.  Code 
1S95,  §  3628,  relating  to  filing  of  an  a.&- 
davlt  of  forgery  to  a  deed,  and  having  a 
special  Issue  made  up  and  tried  as  to  the 
genuineness  of  a  deed  attacked  for  forgery, 
Is  Inapplicable  to  a  fieri  facias  and  entrj'- 
oi  lev.v  thereon  offered  in  connection  witli 
a  sheriff's  deed  ■wlilch  Is  also  attacked 
lor  forgery.  "VIckers  v.  Hawkins  [Ga.]  58 
S.    E.    44. 

13.  Certificate  which  fails  to  state  that 
the  paper  is  a  copy  and  that  party  cer- 
tifying is  the  keeper  of  the  original  records 
is  insufficient.  Grand  Lodge  A.  O.  U.  W.  v. 
Young,    123    111.    App.    628. 

14.  Deed  admitted  by  pleadings  and 
written  instrument,  the  execution  of  which 
was  conceded,  held  admissible.  Kauffman 
v.  Baillie    ["Wash.]    89   P.   548. 

15.  Proof  of  facts  necessary  to  show 
competency  of  tax  deed  may  be  allowed 
to  be  made  after  the  deed  Is  offered.  Treas- 
ury Tunnel,  Min.  &  Reduction  Co.  v.  Gre- 
gory  [Colo.]   88  P.  445. 

16.  French  exhibits  not  admissible. 
Squadrllll    v.    Ciervo,    101    N.    Y.    S.    661.     Ex- 
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A  party  offering  in  evidence  an  instrument  showing  alterations  must  explain 
the  alterations  before  the  instrument  is  admissible.^'^  Such  explanation  may  satis- 
factorily appear  from  the  instrument  itself,  as  altered/^  or  it  may  be  made  by  ex- 
trinsic evidence.^^ 

A  deed  purporting  to  have  been  executed  by  an  officer  of  the  court  is  inadmis- 
sible without  extrinsic  proof  of  the  authority  of  such  officer  ^°  in  the  absence  of  a 
statute  to  the  contrary.^^  The  absence  of  a  Federal  revenue  stamp  from  an  instru- 
ment required  by  law  to  be  stamped  does  not  impair  its  competency  as  evidence  -^  in 
the  absence  of  an  express  statutory  inhibition.  A  reply  letter  received  in  due  course, 
purporting  to  be  executed  by  the  addressee  of  the  one  to  which  it  purports  to  be  a 
reply,  is  admissible  without  further  proof. ^^ 

An  ancient  record  or  document,  if  it  comes  from  a  custody  which  the  court 
deems  proper,^*  and  is  in  itself  free  from  any  indication  of  fraud  or  invalidity,  proves 
itself.^^  Such  an  instrument  will  be  presumed  to  have  been  executed  upon  lawful 
authority,-^  even  though  defectively  acknowledged.^^     The  rule  as  to  ancient  deeds, 


hibits  in  Spanish  language  held  Inadmissi- 
ble. Brummer  v.  George  B.  Van  Cleve  Co., 
105  N.  T.   S.   3. 

17.  Gage  v.  Chicago,  225  111.  218,  80  N.  E. 
127.  Code  Civ.  Proc.  §  1982,  provides  that 
a  party  producing  a  writing  as  genuine 
which  has  been  altered  must  account  for 
the  alteration,  hence  an  instrument  show- 
ing an  alteration  is  inadmissible  over  ob- 
jection without  first  accounting  for  the 
alteration.  Manuel  v.  Flynn  [Cal.  App.]  90 
P.  463.  Part  of  an  application  for  policy 
of  insurance  held  inadmissble  without 
proof  explaining  why  it  was  not  all  pro- 
duced. Trow  v.  Preferred  Ace.  Ins.  Co. 
[Vt.]   67  A.   821. 

18.  Certified  copy  of  ordinance  with  pen 
and  ink  alterations  of  the  printed  portions 
held  to  constitute  a  harmonious  and  con- 
sistent whole,  and  to  be  admissible  without 
further  explanation.  Gage  v.  Chicago,  225 
111.    218,    80   N.   E.   127. 

19.  Gage  V.  Chicago,  225  111.  218,  80  N. 
E.   127. 

20.  If  a  deed  conveying  land  purports 
to  have  been  executed  by  an  officer  of  court 
under  a  decree.  In  order  to  make  it  ad- 
missible In  evidence,  the  power  or  authority 
of  the  officer  to  make  the  deed  must  be 
shown  unless  waived.  Winn  v.  Cogglns 
[Fla.]  42  So.  897.  A  recital  In  a  deed  by  a 
special  receiver,  showing  his  appointment 
and  autliority  to  execute  it.  Is  not  evidence 
of  such  authority  against  persons  not 
claiming  under  it.  Hagan  v.  Holderby  [W. 
Va.]    57   S.   E.   289. 

21.  Under  Texas  statutes,  allowing  ad- 
ministrator to  specifically  perform  contracts 
of  the  intestate,  an  administrator's  deed  Is 
admissible  in  evidence  without  further 
proof,  Sayle's  Rev.  Civ.  St.  art.  2153,  mak- 
ing such  deed  prima  fade  evidence  that 
all  requirements  of  law  have  been  complied 
with.  Hughes  v.  Wright  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.  122,  97  S.  W.  525. 

22.  Contract  of  sale  admissible  though 
not  stamped.  Phillips  v.  Hazen,  132  Iowa, 
628,   109  N.  W.   1096. 

23.  Letter  In  reply  to  one  asking  sick 
benefits,  purporting  to  be  signe'd  by  in- 
surer's president,  written  on  insurer's  let- 
terhead,  enclosed   In   its   envelope,  and  mailed 
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at  its  place  of  business,  was  held  admissi- 
ble w^ithout  proof  of  its  execution  by  in- 
surer's president.  Hays  v.  General  Assem- 
bly American  Benev.  Ass'n  [Mo.  App.]  104 
S.  W.  1141.  Where  letter  written  by  one 
defendant  to  bank  w^as  an  answer  to  a 
letter  to  him  concerning  certain  land,  and 
the  cashier  of  the  bank  identified  the  sig- 
nature as  the  same  as  that  on  other  letters 
in  the  correspondence  concerning  this  land, 
a  sufficient  foundation  was  laid  for  admis- 
sion of  the  letter.  Nichols-Shepard  Co.  v. 
Ringler   [Iowa]    112  N.  W.   543. 

24.  Proper  custody  of  a  document  pur- 
porting to  be  ancient  is  required  in  order 
to  give  credit  to  its  genuineness.  But  it 
is  not  necessary  that  the  place  from  which 
it  came  should  be  the  best  and  most  natural 
place;  It  Is  enough  If  it  appears  that  it 
came  from  a  place  where  it  was  natural 
and  proper  for  it  to  be.  Woodward  v.  Keck 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  425,  97  S. 
W.  852.  Certified  copy  of  notification  of 
intention  to  claim  land  under  Oregon  dona- 
tion act,  genuine  and  regular  on  Its  face, 
held  competent  evidence  of  date  when  it 
was  given,  though  notification  was  found 
in  general  land  office  at  Washington  in- 
stead of  In  the  Oregon  office,  the  land  be- 
ing a  part  of  Oregon  Territory.  Sylvester 
V.  State    [Wash.]    91   P.   15. 

25.  Where  a  deed  is  thirty  years  old. 
Is  free  from  suspicion,  and  comes  from  the 
proper  custody,  it  is  admissible  In  evidence 
without  the  necessity  of  proof  of  accom- 
panying possession  or  acts  of  ownership 
corroborative  of  Its  genuineness.  Wood- 
ward V.  Keck  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  425,  97  S.  W,  852.  Deeds  over  fifty 
years  old,  shown  to  have  come  from  cus- 
tody of  a  representative  of  the  grantee's 
estate,  held  competent  as  ancient  instru- 
ments, Jones'  Estate  v.  Neal  [Tex.  Civ. 
App.]   17  Tex.  Ct.  Rep.  392,   98  S.  W,  417. 

26.  The  existence  of  the  power  under 
which  ancient  instruments  purport  to  have 
been  executed  will  be  presumed.  Jones' 
Estate  V.  Neal  [Tex.  Civ.  App.]  17  Tex,  Ct. 
Rep.   392,   98   S.  W.   417. 

27.  Under  Shannon's  Code,  §  3761,  pro- 
viding that  where  a  deed  has  been  regis- 
tered  for    more    than   twenty    years   It   shall 
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wills,  and  other  instruments  executed  under  the  solemnities  of  the  law  is  held  to 
apply  with  equal  force  to  letters,  receipts,  oflficial  endorsements,  and  all  other  ancient 
writings ;  ^^  but  is  held  inapplicable  in  the  case  of  a  copy  of  such  an  instrument.^® 
Eecitals  in  ancient  deeds  are  competent  evidence  of  the  facts  recited.'**  The  issue 
of  the  genuineness  of  ancient  documents  sought  to  be  used  as  evidence  should  go  to 
the  jury  where  their  genuineness  is  attacked.^^ 

Standard  mortality  tables  ^^  are  competent  when  life  expectancy  is  in  issue,'^  but 
not  otherwise.^'*  Hospital  records  are  inadmissible  without  proof  of  their  correctness 
and  the  manner  in  which  they  were  made.^"  Standard  scientific  works  are  competent 
when  relevant.^® 

Proof  of  handwriting  ^^  may  be  necessary  when  the  genuineness  of  a  signature 
or  other  writing  is  disputed.^®  Any  person  who  has  seen  a  party  write  or  who  is 
familiar  with  his  handwriting  may  express  his  opinion  as  to  the  genuineness  of  an 
alleged  signature  of  such  party.^®     Wliere  there  are  subscribing  witnesses,  testimony 


be  presumed  to  have  been  upon  lawful 
authority,  and  the  probate  shall  be  good. 
It  was  held  that  a  deed,  registered  for 
more  than  twenty  years,  was  admissible  in 
evidence  though  the  acknowledgment  taken 
by  the  justice  of  the  peace  of  another  state 
-was  defective.  Kobbe  v.  Harriman  Land 
<:o.,   117   Tenn.   315,   98   S.  W.   175. 

28.  "Woodward  v  Keck  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  425.  97  S.  W.  852.  Where 
Identity    of    patentee    in    ancient    patent    was 

-in  issue,  it  appeared  that  a  letter  had  been 
written  by  one  of  the  same  name  as  the 
patentee  to  an  attorney,  directing  him  to 
get  a  patent,  and  enclosing  notes  of  survey 
of  the  tract  desired.  The  letter  also  men- 
tioned that  the  writer  had  had  a  chill.  The 
letter  and  notes  were  found  in  the  land 
ofHce  and  were  indorsed  in  the  manner 
shown!  to  conform  to  the  practice  of  the 
land  office.  There  was  evidence  tending  to 
show  the  truth  of  the  fact  mentioned  in 
Tthe  letter.  Held,  to  establish  genuineness 
of  ancient  patent,  the  letter,  notes  of  sur- 
vey, and  other  evidence  above  mentioned, 
was   competent.     Id. 

29.  The  rule  that  an  ancient  document, 
coming  from  the  proper  custody,  is  ad- 
missible, is  not  applicable  to  a  copy  of  the 
instrument  in  question.  Ball  v.  Loughridge, 
50  Ky.  L.  R.  1123,   100  S.  W.   275. 

30.  Where  issue  was  whether  a  certain 
deed  had  been  executed,  a  recital  in  a  deed 
forty  years  old  that  grantor  was  grantee 
of  plaintiff's  ancestors,  from  whom  deed 
was  claimed,  was  held  competent  evidence. 
Brewer  v.  Cochran  [Tex.  Civ.  App.]  17  Tex. 
Ct.   Rep.   796,   99   S.   W.    1033. 

31.  Woodward  v.  Keck  [Tex.  Civ.  App.] 
17   Tex.   Ct.    Rep.    425,   97   S.  W.    852. 

32.  Where  life  expectancy  table  was  not 
shown  to  be  a  standard  table,  nor  in  gen- 
eral use  by  insurance  companies,  mere 
proof  that  it  was  contained  in  a  book  on 
Insurance  and  prepared  by  the  actuaries 
of  certain  companies  did  not  make  it  com- 
petent. Banks  v.  Braman  [Mass.]  80  N.  E. 
799.  Expectancy  tables  included  in  legis- 
lative code,  for  use  in  assessing  inheritance 
taxes  on  life  and  term  estates,  held  com- 
petent where  personal  injuries  were  proved 
permanent.  Clark  v.  Van  Vleck  [Iowa]  112 
N.  W.   648. 

S3.     Standard    mortality    tables    competent 


in  action  for  death.  Valente  v.  Sierra  R.  Co. 
[Cal.]  91  P.  481.  Carlisle  expectancy  tables 
held  competent  in  action  for  personal  injuries 
where  there  is  evidence  that  injuries  are 
permanent.  Howard  v.  McCabe  [Neb.]  112 
N.  W.  305.  Where  permanency  of  injuries 
was  placed  in  issue,  life  tables  were  com- 
petent. O'Donnell  v.  Rhode  Island  Co.  [R. 
I.]  66  A.  578.  In  action  for  permanent  In- 
juries, Carlisle  mortality  tables  are  com- 
petent. Pittsburgh,  etc.,  R.  Co.  v.  Light- 
heiser    [Ind.]    78    N.    E.    1033. 

34.  Where  life  estate  had  terminated  by 
death  of  tenant,  when  inheritance  taxes 
had  been  assessed  thereon,  life  tables  to 
determine  its  value  were  inadmissible. 
Kahn   v.   Herold.    147   F.    575. 

35.  Entries  in  hospital  record  held  in- 
competent where  it  was  not  shown  by 
v,-hom  the  entries  were  made,  and  no  evi- 
dcMce  whatever  to  prove  their  authenticity 
or  correctness  was  produced.  State  v. 
Trimble,   104  Md.   317.   64  A.   1026. 

36.  Passage  from  Encyclopedia  Britan- 
nica  on  life  expectancy  held  competent  on 
issue  of  damage  from  permanent  personal 
injury.  Patton  v.  Sanborn,  133  Iowa,  650, 
110  N.  W.  1032.  Standard  medical  diction- 
ary held  competent  evidence  of  definition 
of  certain  medical  terms,  to  aid  the  mem- 
oi'y  and  understanding  of  the  court,  even 
thougla  judicial  notice  might  have  been 
taken  thereof.  State  v.  Wilhite,  132  Iowa, 
226,  109  N.  W.  730.  Standard  medical  works 
on  subject  of  inquiry  held  competent  evi- 
dence. Birmingham  R.  Light  &  Power  Co. 
V.    Moore    [Ala.]    42    So.    1024. 

37.  See   7   C.  L.   1570. 

38.  Where  a  letter  is  not  shown  to  have 
been  received  in  response  to  one  sent  to 
the  purported  writer,  it  is  Inadmissible 
without  proof  of  the  signature.  Louisville 
&  N.   R.   Co.  v.  Britton    [Ala.]    43   So.   108. 

39.  Ware  v.  Burch  [Ala.]  42  So.  562.  A 
witness  who  has  corresponded  with  a  per- 
son or  seen  him  write  may  testify  as  to 
whether  an  alleged  signature  of  such  per- 
son is  genuine.  Griffin  v.  Working  Woman's 
Home  Ass'n  [Ala.]  44  So.  605.  Testimony 
of  person  familiar  with  handwriting  of  a 
deceased  admissible  to  show  wiiether  en- 
dorsement of  check,  in  which  deceased  was 
payee,  was  in  liis  handwriting.  Campbell 
V.    Collins,    133    Iowa,     152,    110    N.    W.    435. 
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by  others  should  not  be  admitted  until  the  absence  of  such  witnesses  is  accounted 
for.*°  Experts  who  have  compared  such  writings  may  state  their  opinions  on  the 
genuineness  of  the  disputed  writing,*^  even  though  there  is  other  testimony  by  non- 
experts/2  but  one  not  an  expert  may  not  give  an  opinion  based  on  a  comparison  of 
writings.'*^  There  is  a  conflict  of  authority  as  to  whether  such  a  comparison  may 
be  made  by  the  jury.**  A  paper  which  has  been  used  as  evidence  for  some  other 
purpose  in  the  case,  and  which  is  admitted  or  proved  to  have  been  signed  by  the  party 
whose  signature  is  in  issue,  is  competent  as  a  standard  of  comparison  to  prove  the  dis- 
puted signature.*'*  Where  a  document,  the  signature  to  which  is  in  dispute,  is  an 
ancient  one,  other  ancient  documents  which  have  been  treated  as  authentic  are  com- 
petent as  standards  of  comparison.*^  A  comparison  may  not  be  instituted  between 
a  disputed  writing  and  extraneous  papers  though  the  latter  are  shown  to  be  genuine,*^ 
and  writings  not  otherwise  relevant  and  admissible  are  not  admissible  for  the  sole 
purpose  of  instituting  a  comparison  either  by  the  jury  or  experts.*^ 

(§7)  B.  Books  of  account.*^ — It  was  the  common-law  rule  that  entries  in 
books  of  account  or  shop  books  made  in  the  regular  course  of  a  person's  business  or 
employment  were  admissible  in  evidence  on  proof  of  the  handwriting  of  the  entrant, 
after  his  death.^°     The  rule  has  now  been  extended  in  most  jurisdictions  so  as  to 


A  witness  who  swears  that  he  knows  and 
would  recognize  the  handwriting  of  a  per- 
son may  testify  to  the  genuineness  of  his 
signature.  Brown  v.  McBride  [Ga.]  58  S. 
E.  702. 

"Witness  not  qualified:  Contract  erron- 
fcously  admitted  where  only  proof  of  execu- 
tion was  by  witness  who  said  he  did  not 
know  the  party's  signature  for  sure,  but 
had  corresponded  with  him  and  had  letters 
from  him  signed  by  him.  Morris  &  Co.  v. 
Southern  Shoe  Co.  [Tex.  Civ.  App.]  17  Tex. 
Ct.  Rep.  564,  99  S.  "W.  178.  One  who  testi- 
fied that  he  was  familiar  with  decedent's 
handwriting  at  time  of  trial,  but  not  when 
the  will  was  written,  ten  or  twelve  years 
before,  was  not  Qualified  to,  Identify  the 
handwriting  in  the  will.  Carmical  v.  Car- 
mical    [Ky.]    104   S.  W.    1037. 

40.  "Where  there  are  subscribing  wit- 
nesses to  a  contract  whose  absence  is  not 
accounted  for,  it  is  not  error  to  refuse  to 
allow  the  execution  of  the  contract  to  be 
proved  by  a  person  familiar  with  the 
signer's  handwriting.  North  Penn  Iron  Co. 
V.  International  Lithoid  Co.,  217  Pa.  538,  66 
A.   860. 

41.  Expert  may  make  comparison  and 
give  opinion.  Griffin  v.  Working  "Woman's 
Home  Ass'n  [Ala.]  44  So.  605.  Experts  may 
properly  compare  writings  admitted  to  be 
genuine  with  a  disputed  signature  and  give 
their  opinions  thereon.  Pulliam  v.  Sells,  30 
Ky.  L.  R.  456,  99  S.  "W.  289.  Under  Court 
and  Practice  Act  of  1905,  §  399,  previous 
acquaintance  with  a  person's  handwriting 
is  not  now  necessary  to  qualify  a  witness 
to  testify  in  regard  thereto,  since  com- 
parison may  be  made  by  witnesses  between 
the  disputed  writing  and  any  writing 
proved  to  the  satisfaction  of  the  judge. 
Municipal  Ct.  of  Providence  v.  Kirby  [R. 
I.]   67  A.  8. 

42.  "Where  it  is  sooight  to  prove  a  sig- 
nature by  comparison  with  other  writings 
conceded  to  be  genuine,  expert  opinion  Is 
competent  though  there  are  witnesses  wlio 
testify    from    personal    knowledge    and    ob- 


servation.    Howard    v.    Creech    [Ky.]    101    S. 
W.   974. 

43.  Griffin  v.  "Working  "Woman's  Home 
Ass'n  [Ala.]  44  So.  605.  Only  experts  may 
make  comparisons  between  writings  shown 
or  admitted  to  be  genuine  and  disputed 
writings,     "^''are  v.   Burch    [Ala.]    42    So.    562. 

44.  Comparison  of  disputed  with  ad- 
mitted or  proved  writing  may  be  made  by 
jury.  Griffin  v.  "Working  "Woman's  Home 
Ass'n  [Ala.]  44  So.  605.  Held  error  to  allow 
counsel  for  propounder  of  will,  in  his  argu- 
ment, to  point  out  revocatory  words  on 
the  margin  to  the  jury  and  show  differ- 
ences between  the  signature  there  and  the 
signature  to  the  will.  In  re  Shelton's  "Will, 
143  N.  C.  218,  55  S.  E.  705. 

45.  "Woodward  v.  Keck  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  425,  97  S.  W.  852.  "Where 
genuineness  of  signature  to  second  will 
was  in  issue,  the  first  will,  admitted  and 
treated  as  genuine,  and  w^hich  was  in  evi- 
dence, was  properly  used  as  a  standard  of 
comparison.  Griffin  v.  Working  "Woiiian's 
Home  Ass'n  [Ala.]  44  So.  605.  "Where  an 
affidavit  for  capias  in  action  for  alienation 
of  affections  contained  certain  charges, 
and  there  was  offered  a  written  statement 
by  the  affiant  retracting  the  charges,  which 
was  charged  to  be  a  forgery,  the  affidavit 
was  competent  as  a  standard  of  comparison 
to  prove  the  signature  on  the  statement. 
Brown  v.  Evans  [Mich.]  14  Det.  Leg.  N.  476, 
112  N.  "W.  1079. 

46.  "Woodward  v.  Keck  [Tex.  Civ.  App.] 
17   Tex.   Ct.   Rep.    425.   97   S.   "W.    852. 

47.  48.  Griffin  v.  "^^orking  "Woman's  Home 
Ass'n   [Ala.]    44   So.   605. 

49.  See  7   C.   L.   1571. 

50.  Remington  Mach.  Co.  v.  "Wilmington 
Candy  Co.  [Del.]  66  A.  465.  Entry  in  books 
of  physician  since  deceased,  showing  visit 
to  testatrix  whose  capacity  was  in  issue, 
and  payment  of  charge  therefor,  held  ad- 
missible not  only  to  show  payment  but 
all  the  facts  stated,  date,  nature  of  disease, 
etc.,  the  entry  being  against  the  interest 
of     the     one     who     made     it.     Knapp     v.     St. 
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render  such  entries  competent  during  the  life  of  the  entrant  under  certain  con- 
ditions.^^ Thus,  it  is  generally  held  that  where  books  of  account  are  shown  to  have 
been  regularly  kept/^  original  entries  therein,  made  in  the  usual  course  of  business, 
at  or  near  the  time  of  the  transaction  to  which  they  relate,^^  and  shown  to  be  true 
and  correct,''*  are  competent  evidence  of  the  facts  to  which  they  relate/^  though  some 
courts  limit  the  rule  to  cases  where  the  witness  verifying  them  is  unable  to  testify 


Louis  Trust  Co.,  199  Mo.  640,  98  S.  W.  70. 
Where  shopkeeper  kept  his  own  books,  and 
copied  therein  orders  taken  by  his  clerk 
and  entered  in  an  order  book,  and  the  clerk 
had  only  general  knowledge  of  the  business 
and  no  personal  knowledge  of  various  ac- 
counts, the  books  were  competent,  the  shop 
keeper  being  dead.  Van  Name  v.  Barber, 
115  App.   Div.   593,   100   N.  Y.  S.   987. 

51.  Remington  Mach.  Co.  v.  Wilmington 
Candy  Co.    [Del.]    66  A.   465. 

52.  Original  books  of  a  corporation,  reg- 
ularly kept,  and  identified  by  the  proper 
custodians  as  books  kept  pursuant  to  Civ. 
Code,  §  377,  are  competent  evidence  in  an 
action  between  other  parties.  Hurwitz  v. 
Gross  [Cal.  App.]  91  P.  109.  There  being 
an  agreement  between  plaintiff  and  defend- 
ant that  defendant's  son  should  keep  a 
memorandum  of  the  transactions  between 
them,  the  books  of  account,  and  testimony 
of  the  son  as  to  credit  placed  therein  at 
his  father's  direction,  were  competent. 
Gray  v.  Joiner.   127   Ga.   544,   56   S.   E.   752. 

53.  Entries  need  not  be  made  at  the  ex- 
act time  of  the  event  recorded,  and  whether 
they  are  made  sufficiently  near  in  point 
of  time  depends  on  the  particular  facts  of 
each  case.  Murray  v.  Dickens  [Ala.]  42 
So.  1031.  Where  entries  were  made  each 
week,  based  on  weekly  reports  submitted 
by  an  employe,  they  were  held  competent 
as  against  the  objection  that  they  were 
not  shown  to  have  been  made  contempo- 
raneously with  the  events  recorded.  Id. 
Account  book  showing  sales  of  meal  tickets 
held  admissible  where  preliminary  proof 
showed  that  the  owner  of  the  business 
kept  the  books.  In  Chinese,  and  that  the 
book  was  the  only  one  he  kept,  and  showed 
original  entries  made  at  the  time  of  the 
sales  recorded,  and  that  the  charges  there 
shown  corresponded  to  the  ordinary  charge. 
Ylck  Wo   V.  Underbill    [Cal.  App.]    90   P.   967. 

54.  By  weight  of  authority,  such  entries 
are  now  held  to  be  competent  when  verified 
and  adopted  by  the  entrant  as  correct.  See 
Remington  Mach.  Co.  v.  Wilmington  Candy 
Co.  [Del.]  66  A.  465.  Where  book  of  ac- 
count had  been  shown  to  be  correct  and 
treated  so  by  all  the  parties,  it  was  com- 
petent evidence.  McGrath  v.  Stein  [Ala.] 
42  So.  454.  Where  shopkeeper  kept  his  own 
books,  and  witnesses  testified  that  their 
accounts  were  always  found  correct,  and 
It  appearing  that  the  books  were  regularly 
kept,  they  were  held  sufficiently  authenti- 
cated. Van  Name  v.  Barberj  115  App.  Dlv. 
693,  100  N.  Y.  S.  987.  Books  held  competent 
when  shown  to  be  kept  by  a  member  of 
the  firm,  and  to  be  correct,  though  it  was 
not  shown  that  he  kept  no  clerk.  Hinkle 
V.  Srolth  &  Son,  127  Ga.  437,  56  S.  E.  464. 
If  a  witness  has  personial  knowledge  of 
the    transactions    recorded,    he    may    identify 


ond  testify  to  correctness  of  books  of  ac- 
count, and  render  them  competent  though 
he  did  not  keep  the  books.  Pelican  Lumber 
Co.  v.  Johnson  [Tex.  Civ.  App]  17  Tex.  Ct. 
Rep.  262,  98  S.  W.  207.  Report  of  police 
officer  on  an  accident  held  incompetent 
without  proof  of  its  correctness.  City  of 
Chicago  v.  Jarvis,  226  111.  614,  80  N.  E.  1079. 
Book  of  a  bank  held  inadmissible  because 
not  sufficiently  identified,  not  shown  to  be 
correctly  kept,  nor  by  whom  kept.  Lester- 
Whitney  Shoe  Co.  V.  Oliver  Co.,  1  Ga.  App. 
244,  58  S.  E.  212.  In  action  on  corporate 
notes,  entries  in  company's  books,  relating 
to  bills  payable,  made  after  the  notes  were 
executed  by  a  person  not  produced  as  a 
witness,  were  incompetent  when  not  shown 
to  have  been  known  by  and  consented  to 
by  the  payee.  Baines  v.  Coos  Bay,  etc.,  R. 
&  Nav.  Co.  [Or.]  89  P.  371.  Page  from  led- 
ger held  incompetent,  not  being  a  book  of 
original  entries,  and  the  entries  thereon 
not  being  proved  just  and  correct.  Hollo- 
way  &  Bros.  v.  White-Dunham  Shoe  Co. 
[C.  C.  A.]  151  F.  216.  Whether  records  made 
by  an  employe  in  the  regular  course  of 
business  are  prcperly  verified  so  as  to 
entitle  them  to  admission  as  original  evi- 
dence for  the  purpose  of  corroborating  a 
witness  is  a  Question  addressed  to  the  sound 
discretion  of  the  trial  court.  Held  proper 
to  exclude  report  of  boiler  maker  on  par- 
ticular engine  day  before  an  accident. 
Ftrand  v.  Great  Northern  R.  Co..  101  Minn. 
85,  111  N.  W.  958.  Scaling  book  held  in- 
admissible w^here  person  who  kept  it  said 
he  did  not  know  where  timber  came  from 
that  was  entered  therein  except  by  letters 
from  other  employes,  and  the  testimony  of 
the  others  not  identifying  the  items.  Zim- 
merman Mfg.  Co.  V.  Dunn  [Ala.]  44  So.  533. 
55.  Train  sheets,  Identified  by  train  dis- 
patcher and  shown  to  have  been  kept  in  the 
usual  and  regular  course  of  business,  held 
competent  to  show  what  trains  passed  a 
certain  place  and  the  time  thereof.  Big 
River  Lead  Co.  v.  St.  Louis,  etc.,  R.  Co.,  123 
Mo.  App.  394,  101  S.  W.  636.  In  action 
against  city  for  rent  of  premises,  on  issue 
whether  city  held  over  after  expiration  of 
the  lease,  books  of  the  lessor,  regularly 
kept.  HhowinK  payment.s  by  city,  though  au- 
thority of  officer  making  them  not  shown, 
after  expiration  of  the  lease,  were  compe- 
tent. Commercial  Wharf  Corp.  v.  Boston 
[Mass.]  80  N.  E.  645.  Books  of  a  fraternal 
order,  required  by  law  to  be  kept,  read  in 
open  lodge  and  approved  by  the  members, 
and  constituting  records  of  the  lodge,  and 
containing  the  only  complete  history  of  Its 
financial  transactions,  made  by  the  recorder, 
held,  when  Identified,  to  be  competent  evi- 
dence against  members  in  an  action  by  the 
lodge.  Union  Pacific  Lodge  No.  17,  A.  O.  U. 
W.  V.  Bankers'  Surety  Co.  [Neb.]  11?  N  W. 
263. 
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from  present  recollection  of  the  facts  recorded.^^  Entries  made  by  one  person  from 
information  given  by  others  are  competent,  though  not  strictly  original,  when  shown 
to  have  been  regularly  made  in  tlie  usual  course  of  {)usiness,^^  and  when  sufficiently 
corroborated  by  the  entrant  and  by  those  having  personal  knowledge  of  the  facts  re- 
corded, at  the  time.^^  An  entry  not  connected  with  the  regular  business  in  which 
books  are  kept  is  not  admissible,*^'  but  such  entry  does  not  render  the  books  incompe- 
tent as  to  other  regular  entries  concerning  the  business.®"  Books  of  account  are  not 
competent  to  prove  a  prior  special  agreement,^^  but  books  of  account  showing  charge 
on  sale  are  admissible  though  the  sale  was  on  order  made  and  accepted  in  writing.®^ 
Books  showing  only  one  side  of  an  account  are  incompetent,®^  and  self-serving  entries 
in  private  books  of  account  are  also  excluded.®* 

Expert  accountants  are  usually  allowed  to  testify  to  the  result  of  an  examination 
of  complicated  accounts.  In  Louisiana  the  report  of  an  expert  on  books  of  account, 
sworn  to  and  filed,  but  not  homolgated,  is  incompetent  when  the  expert  is  not  exam- 
ined as  to  the  correctness  of  his  report.®^  Commercial  books  should  be  properly  au- 
dited below,  and  not  sent  to  the  supreme  court  for  general  examination.®®     Stipula- 


56.  See  Remington  Mach.  Co.  v.  "Wilming-- 
ton  Candy  Co.  [Del.]  66  A.  465.  Entries  and 
book  of  accounts  made  by  witness  and  not 
used  by  him  to  refresh  his  memory,  but  as 
substantive  evidence,  held  incompetent.  Dick 
V.  Biddle  Bros.  [Md.]  66  A.  21.  Where  date 
of  cutting  certain  timber  was  In  issue,  and 
a  witness  used  pay  rolls  to  fix  the  date  and 
refresh  his  memory,  and  Tvas  permitted  to 
show  them  to  the  jury,  It  was  proper  to  re- 
fuse to  admit  the  pay  rolls  as  evidence. 
Moore  v.  Luehrmann  Hardwood  Lumber  Co. 
[Ark.]  102  S.  W.  385.  Books  of  account  are 
competent  when  it  is  shown  that  they  were 
regularly  kept,  that  tlie  items  shown  therein 
are  original  entries,  and  they  are  true,  and 
were  made  at  the  time  of  the  transaction  to 
which  they  relate.  W'h'^re  party  who  made 
•entries  in  book  testified  that  they  were 
books  of  original  entry,  that  the  items  are 
•correct,  and  were  made  at  the  time  of  the 
transaction,  such  books  are  admissible  in 
evidence.  Garlick  v.  Mutual  Loan  &  Bldg. 
Ass'n,  129  111.  App.  402.  Book  kept  for  the 
purpose  of  Indicating  when  certain  notes 
will  m.ature  is  not  admissible  as  a  book  of 
original  entry.  Wiggins  v.  Wilson,  123  111. 
App.  663. 

57.  Entries  in  a  book  were  made  each 
week  of  the  number  of  days  a  stream  hoist 
had  been  used,  based  on  reports  of  an  em- 
ploye in  charge  ot  it.  Held,  the  entries  were 
not  objectionable  as  not  having  been  made 
in  the  usual  course  of  business.  Murray  v. 
Dickens  [Ala.]  42  So.  1031.  Entries  regu- 
larly and  correctly  made  are  not  inadmis- 
sible, merely  based  on  information  given  by 
others  to  the  person  making  the  entries. 
Where  one  party  testifies  that  he  knew  the 
correctness  of  the  items  and  correctly  gave 
them  to  another  who  testifies  that  he  re- 
ceived such  information  and  correctly  en- 
tered the  items  in  the  original  book  of  ac- 
count, such  book  is  admissible  in  evidence. 
Wright  V.  Charbonneau,   122  111.  App.   52. 

58.  Where  memoranda  of  sales  were  made 
by  a  merchant  and  his  clerks  as  sales  Tvere 
made,  and  the  slips  were  kept  and  entered 
in  the  books  each  month,  the  books  were 
competent,  when  verified  by  the  merchant 
and  clerks,  to  show  delivery  of  goods.  Pet- 
tey  V.  Benoit,  193  Mass.  233,  79  N.  E.  245. 
In  action  for  breach  of  ■warranty  of  ice  mak- 


ing machine,  "time  slips"  were  offered  to 
show  amount  of  ice  manufactured  per  day. 
The  entries  were  made  by  a  bookkeeper  who 
received  his  information  from  other  employes 
who  had  personal  knowledge  of  the  facts, 
-lotli  the  bookkeeper  and  his  informant  tes- 
tified that  entries  were  correct.  They  were 
held  competent.  Remington  Mach.  Co.  v. 
\Vilmington  Candy  Co.  [Del.]  66  A.  465. 
Where  entries  In  books  based  on  reports 
by  an  employe  were  supported  by  the  testi- 
mony of  the  person  making  them,  and  also 
by  the  testimony  of  the  employe  who  made 
the  reports  that  they  were  correct,  they 
were  held  to  be  sufficiently  corroborated. 
Murray  v.   Dickens    [Ala.]    42    So.   1031. 

59.  Entry  of  loan  in  books  showing  sales 
of  meal  tickets  by  restaurant  keeper  does 
'!0t  prove  the  loan.  Tick  Wo  v.  Underbill 
[Cal.  App.]   90  P.  967. 

60.  Tick  Wo  V.  Underbill  [Cal.  App.]  90 
P.    967. 

61.  Corporate  book  entries  shoTving  pay- 
ments by  stockholders  held  incompetent  to 
prove  that  money  was  paid  for  treasury 
stock  sold  them,  but  never  delivered.  Ja- 
cobs V.  Morganthaler  [Mich.]  14  Det.  Leg.  N. 
307,  112  N.  W.  492. 

62.  Vallee  Bros.  Elec.  Co.  v.  North  Penn 
Iron  Co.,  32  Pa.  Super.  Ct.  111. 

63.  Books  of  account  showing  only  char- 
ges against  defendant  and  no  payments  by 
him  held  incompetent.  Dugan  v.  Longstaff, 
52  Misc.   288,   102   N.  Y.   S.   1120. 

64.  Entries  in  a  testator's  cash  book  held 
incompetent  in  favor  of  his  executor.  Page 
V.  Hazelton  [X.  H.]  66  A.  1049.  In  suit  to 
have  deed  from  husband  to  wife  through  a 
third  person  declared  a  mortgage,  entries  in 
the  wife's  private  diary,  she  having  since 
liied,  were  held  incompetent  in  behalf  of 
her  su«cessors  In  interest.  Wilson  v.  Terry 
[N.  J.  Err.  &  App.]  6  5  A.  983.  Pay  rolls  and 
time  books  held  competent  so  far  as  they 
contained  original  entries,  made  In  regular 
course  of  duties  of  persons  making  them 
but  private  entries  therein  by  corporation 
for  its  own  use  and  benefit  held  incom- 
petent. Eureka  Hill  Min.  Co.  v.  Bullion 
Beck  &  Champion  Min.  Co.    [Utah]    90  P  157. 

65.  66.  Hewitt  v.  Williams,  118  La.  236, 
42  So    786. 
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tion  whereby  statement  drawn  from  books  of  original  entry  is  admitted  in  evidence 
does  not  obviate  the  necessity  of  laying  a  proper  foundation  for  the  entry  of  the 
books.'*^ 

(§7)  C.  Public  and  juclicial  records  and  documents.^^ — Public  official  docu- 
ments '^^  and  public  official  records  required  by  law  to  be  kept  by  sworn  officials  are 
competent  evidence  of  the  facts  required  by  law  to  be  shown  therein/"  Unofficial 
statements  on  public  records  not  required  by  law  to  be  recorded  are  inadmissible.'^ 
Instruments  so  executed  as  to  be  entitled  to  recordation  ""^  are  provable  by  the  record 
or  duly  authenticated  copies  thereof.'^  Eecords  of  courts/*  of  legislative  bodies/' 
and  of  administrative  or  executive  branches  of  government/^  are  competent.     Since 


67.  American  Bonding  &  Trust  Co.  v.  New 
Amsterdam   Casualty   Co.,    125    lU.   App.    33. 

68.  See   7   C.  L.   1573. 

69.  Where  a  report  of  a  survey  is  made 
and  filed  and  no  exceptions  filed,  the  report 
may  be  read  in  evidence,  and  is  prima  facie 
proof  of  its  recitals;,  l^all  v.  Loug-hridg-e.  30 
Ky.  L.  R.  1123,  100  S.  W.  275.  Certificate  of 
levee  district  officers,  made  In  accordance 
with  act  creating  district,  giving  full  re- 
turns of  election,  held  competent  and  prima 
facie  evidence  of  facts  recited,  as  the  re- 
port was  made  in  the  line  of  their  duty  and 
authority.  Jonesboro,  etc.,  R.  Co.  v.  St. 
Francis  Levee  Dist.  Board  of  Directors,  80 
Ark.  316,  97  S.  W.  2S1.  Quadrennial  ap- 
raisal  of  real  estate  for  general  taxes,  made 
by  public  officers  sworn  to  appraise  property 
at  its  just  value  in  money,  held  competent 
as  a  public  document.  Town  of  Ripton  v. 
Brandon  [Vt.]   67  A.  541. 

7««.  Priddy  v.  Boice,  201  Mo.  309,  99  S.  W. 
1055.  Thus,  official  census  returns,  or  prop- 
erly certified  copies  thereof,  are  competent 
evidence  of  facts  required  to  be  shown  by 
the  statute.  Copies  of  U.  S.  Census  returns, 
certified  by  secretary  of  tlie  interior,  held 
competent  to  show  ages  of  members  of  a 
certain  person's  family  at  a  certain  time. 
Id.  Where  valid  ordinance  required  health 
records  to  be  kept,  and  provided  for  a  record 
of  births,  the  record  was  competent  evidence 
of  the  date  of  a  particular  birth.  Finer  v. 
Nichols,  122  Mo.  App.  487,  99  S.  W.  808.  P. 
L.  1888.  p.  60.  §  13.  makes  a  certificat.^  of 
birth  competent  evidence  of  the  facts  recited. 
Vanderbilt  v.  Mitchell  [N.  J.  Err.  &  App.]  67 
A.  97.  Held  that  a  court  of  equity  has  power 
to  cancel  the  record  of  and  restrain  the  use 
as  evidence  of  a  certificate  containing  false 
statements  as  to  the  paternity  of  the  child. 
Id. 

71.  Where  right  to  maintain  a  dam  at  a 
certain  height  was  In  issue,  an  indorsement 
after  the  record  of  the  deed  granting  the 
dam  privilege,  by  the  clerk,  that  tiie  dam 
was  rebuilt  a,t  a  ccrain  height  was  inail- 
missible.  Button  v.  Stoughton,  79  Vt.  361,  65 
A.  91.  Memoranda  by  public  officer  In  a 
book  not  requiied  by  law  to  bo  liept.  as  to 
matters  not  within  his  personal  knowledge, 
held  inadmissible.  Big  Thompson  &  P^ 
River  Ditch  Co.  v.  Mayne  [Colo.]  91  P.  44. 
Plat  and  certificate  of  survey,  not  being  offi- 
cial plat  by  county  surveyor,  held  not  en- 
titled to  be  recorded,  and  hence  not  compe- 
tent evidence.  Stumpe  v.  Kopp,  201  Mo.  412, 
99  S.  W.  1073.  Entry  of  satisfaetiMn  i<f  chat- 
tel mortgage  on  margin  of  record  held  inad- 
missible  without   proof   of   authority   of    the 


judge    of   probate    or    his   clerk   to    make    it. 
Wilson   V.   Johnson    [Ala.]    44   So.   539. 

72.  A  certified  copy  of  the  record  of  an 
instrument  which  was  not  entitled  to  be  re- 
corded is  incompetent  to  prove  the  contents 
of  the  instrument.  Copy  of  record  of  trans- 
lated copy  of  a  testimonio,  not  identified, 
inadmissible.  West  v.  Houston  Oil  Co.  [Tex. 
Civ.  App.]  18  Tex.  Ct.  Rep.  286,  102  S.  W.  927. 
Record  of  instrument  not  entitled  to  be  re- 
corded because  acknowledged  before  an  of- 
ficer without  authority  is  incompetent.  Ball 
V.  Lo.ughridge,  30  Ky.  L.  R.  1123,  100  S.  W. 
275. 

73.  Copies  of  articles  of  Incorporation, 
under  certificate  and  seal  of  secretary  of 
state  of  a  sister  state,  held  competent  proof 
of  corporate  capacity.  Bannard  v.  Duncan 
[Neb.]  112  N.  W.  353.  Under  Rev.  St.  Mo. 
1899,  §  3094,  county  plat  books  are  admissi- 
ble in  evidence  when  properly  certified  by  the 
register  or  receiver,  when  entries  relate 
to  those  made  by  a  receiver  or  register  of  a 
U.  S.  land  office,  and  not  otherwise.  Stewart 
v.  Lead  Belt  Land  Co.  [Mo.]  98  S.  W.  767. 
Plat  of  lands,  certified  by  legal  custodian  as 
true  copy  of  plat  on  file,  held  competent 
evidence  together  with  certificate,  though 
latter  also  covered  number  of  acres  con- 
tained in  each  of  three  tra.cts.  which  in- 
formation was  given  on  the  plat  itself.  Aus- 
tin V.  Whitcher  [Iowa]  110  N.  W.  910.  Un'ler 
Act  Feb.  4,  1842,  a  certified  copy  of  a  certifi- 
cate by  the  clerk  of  the  district  court  that 
plaintiff,  in  an  action  to  establish  a  state 
land  certificate,  had  recovered  a  verdict  for 
certain  land,  and  that  judgment  had  been 
duly  entered,  the  clerk's  certificate  having 
been  filed  in  the  general  land  office,  from 
which  the  certified  copy  came,  was  compe- 
tent evidence.  Kirby  v.  Hayden  [Tex.  Civ. 
App.]   99  S.  W.  746. 

74.  The  record  of  a  court  in  which  a  case 
is  being  tried,  when  relevant,  is  itself  com- 
petent; a  certified  transcript  is  not  necess;ir\'. 
Sellers  v.  Page,  127  Ga.  633,  56  S.  E.  1011. 
The  fact  that  Rev.  St.  1899,  §  3135,  makes  a 
properly  attested  and  certified  copy  of  court 
records  admissible,  does  not  render  the  orig- 
inal records  inadmissible  when  properly 
identified.  Carp  v.  Queen  Ins.  Co.  [Mo.]  101 
S,W.   78. 

75.  Contents  of  ordinance  as  well  as  fact 
of  passage  by  council  may  be  proved  by  or- 
iginal record  properly  Identified.  City  of 
flrafton  v.  St.  Paul,  etc.,  R.  Co.  [N.  D.]  113 
N.  W.  598. 

7«.  Town  plat  from  volume  of  state  papers 
held  competent  evidence  In  absence  of  ob- 
jection to  authenticity.  Twombly  v.  Lord 
[N.  H.]    66  A.   486.     A  volume  of  the  records 
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it  is  impracticable  to  produce  the  originals,  public  records  are  almost  universally 
provable  by  copy  or  transcript,  which  must  be  authenticated,  as  required  by  statute." 

Public  statutes  or  ordinances  may  usually  be  proved  by  printed  copies  purporting 
to  be  printed  and  published  with  authority.'^  A  public  document  should  be  received 
in  evidence  or  rejected  in  its  entirety,  and  where  portions  thereof  are  for  any  reason 
inadmissible,  the  jury  should  be  instructed  to  disregard  that  portion.'^ 

(§7)  D.  Proceedings  to  procure  production  of  documentary  evidence.^° — 
Courts  have  inherent  power  to  order  the  production  of  documentary  evidence  in  the 
possession  of  the  adverse  party  ^^  or  of  a  third  party.^^     j^otice  to  a  party  to  pro- 


of permanent  surveys  of  the  county  surveyor 
forming  a  part  of  the  public  records  of  the 
county  is  not  discredited  as  evidence  because 
it  may  contain  an  original  paper  of  a  sur- 
vey instead  of  a  copy.  Scott  v.  Williams,  74 
Kan.   448,   87  P.   550. 

77.  Sworn  copies  of  proceedings  and 
papers  in  tax  case,  of  record,  held  competent. 
Glos  V.  Holmes,  228  111.  436,  81  N.  E.  1064. 
In  an  action  on  an  official  bond,  of  a  Federal 
officer,  a  certified  transcript  of  his  account 
with  the  United  States,  as  shown  by  the 
books  of  the  treasury  department,  was  ad- 
missible, being  made  competent  by  U.  S.  Rev. 
St.  ?  8S6.  Ewing  v.  U.  S.  [Ariz.]  89  P.  593. 
Certified  copies  of  papers  on  file  or  orders 
shown  in  minutes  'of  probate  court  held  ad- 
missible; copies  of  unsigned  orders  held  in- 
admissible. Teague  v.  Swasey  [Tex.  Civ. 
App.]  18  Tex.  Ct.  Rep.  290,  102  S.  W.  458. 
Copy  of  judicial  record  of  another  state  must 
be  certified  according  to  the  Federal  statute 
or  C-^dp  Civ.  Proc.  Kan.  §  371;  it  is  not 
sufficient  that  it  is  certified  according  to 
§  372,  Kan.  Code,  as  this  relates  only  to 
records  required  to  be  kept  by  statutes  of 
Kansas  or  of  the  United  States.  Ayres  v. 
Deering  &  Co.  [Kan.]  90  P.  794.  Only  final 
judgments  and  decrees  rendered  and  entered 
in  the  circuit  courts  of  the  state,  and  certi- 
fied copie.s  thereof,  are  admissible  as  prinii. 
facie  evidence  of  the  entry  and  validity 
thereof,  under  Acts  1899,  p.  115.  c.  4723;  th- 
act  does  not  extend  to  the  judgments  of  a 
justice  of  the  peace  docketed  in  tlie  office  of 
the  clerk  of  the  circuit  court  under  Rev.  St. 
1S92,  §  1624.  Palmer  v.  Parker  [Fla.]  42 
So.  398.  Certified  copy  of  proceedings  of 
Federal  court  in  Indian  Territory  held  in- 
admissible because  not  showing  certificate 
by  judge  that  attestation  of  clerk  w^  in 
due  form  as  required  by  U.  S.  Rev.  St.  §  905 
Hagan  v.  Snider  [Tex.  Civ.  App.]  98  S.  W. 
2]  3.  Rev.  St  U.  S.  §  905  lias  reference  to  au- 
thentication of  state  judicial  records,  and  not 
records  of  Federal  courts.  Hence,  held  that 
copy  of  writ  of  error  from  U.  S.  Circuit 
Court,  authenticated  with  seal  and  certiflcat 
signed  "X.  Clerk  of  U.  S.  circuit  court,  pf 
Ina  Allison,  Deputy  Clerk,"  was  sufficiently 
authenticated.  Jordan  v.  McDonnell  [Ala.] 
44  So.  101.  An  exemplification  of  the  rec- 
ord of  proceedings  in  a  foreign  justice  court 
is  incompetent  to  prove  a  judgment  of  such 
court;  neither  Rev.  St.  U.  S.  §  905,  nor  Rev. 
Codes  N.  D.  1905,  §  7292,  authorizes  such 
proof.  The  judgment  can  only  be  proved 
as  other  facts  are  proved,  in  some  common- 
law  method.  Strecker  v.  Railson  [N.  D.] 
Ill  N.  W.  612.  The  fact  that  such  foreign 
justice  court  judgment  had  been  filed  in  the 
district  court  of  tlie  sister  state  would  not 
make   an   exemplification   of   the   abstract   of 


the  judgment  so  filed  competent,  as  the  judg- 
ment still  remained  a  judgment  of  the  justice 
of  the  peace.  Id.  Certificate  of  transcript 
from  records  of  court  of  ordinary,  signed  by 
a  named  person  as  ordinary  of  the  county, 
sufficiently  authenticates  the  record  where 
it  affirmatively  appears  in  the  certificate 
that  the  ordinary  had  no  clerk,  but  was  act- 
ing as  his  own  clerk.  This  last  fact  may  be 
shown  by  the  ordinary's  certificate.  Civ. 
Code  1895,  §  4250  (11).  Sellers  v.  Page  127 
Ga.  633,  56  S.  E.  1011.  A  certificate  of  the 
ordinary  purporting  to  certify  a  copy  of  a 
marriage  license  appearing  of  record  in  his 
office  does  not  render  the  copy  admissible 
unless  it  is  made  to  appear  affirmatively 
that  there  is  no  clerk  oth-r  than  the  ordi- 
nary. Smallwood  v.  Kimball  [Ga.]  58  S.  E 
640. 

78.  A  printed  pamphlet  containing  village 
ordinances,  purporting  to  be  published  by 
authority  of  the  president  and  board  of 
trustees  of  the  village,  held  competent  evi- 
dence thereof,  and  of  date  of  passage  as 
shown  therein.  Illinois  Cent.  R.  Co.  v.  War- 
riner.  228  111.  91.  82  X.  E.  246.  Code  1896, 
S  1821.  provides  that  any  public  or  private 
statutes,  or  the  proceedings  of  any  legisla- 
tive body,  purporting  on  the  face  of  the 
book  to  be  printed  by  authority  of  the  gov- 
ernment or  state  or  territory,  are  evidence 
without  further  proof.  Compton  v.  State 
[Ala.]  44  So.  685.  Parts  of  Georgia  Code 
held  provable  by  book  purporting  to  contain 
the  Code,  showing  when  adopted,  and  by 
whom  prepared  and  printed,  and  showing 
also  "ntered  according  to  act  of  congress, 
in  1896,  by  state  of  Georgia,  in  the  office  of 
the  librarian  of  congress  at  Washington." 
Id.     Cobbey's  Ann.  St.   1903  Neb.   §  1381,  pro- 

lie.'^  for  pi'oof  (_'!  statutes  and  written  laws 
by  duly  authenticated  printed  volumes 
thereof,  and  of  common  or  unwritten  law 
only  by  parol;  hence  statutes  and  constitu- 
tion of  another  state  cannot  in  Nebraska 
be    proven    by    parol.      Cook   v.   Chicago,    etc., 

1.  Co.    [Neb.]    110  N.  W.   718. 

79.  Held  to  apply  to  coroner's  verdict 
though  it  attempted  to  fix  the  responsibility 

r  the  accident  occasioning  the  death. 
O'Donnell  v.  Chicago  &  A.  R.  Co.,  127  111.  App. 
432. 

so.  See  7  C.  I..  1576;  also  subject  Dis- 
covery  and   Inspection,    9   C.  L.    990. 

!?il.  Held  to  compel  production  of  cor- 
porate books  would  not  be  an  "unreason- 
able search  and  seizure."  United  States  v. 
Terminal  R.  Ass'n  of  St.  Louis.  148  F.  486. 
As  a  general  rule,  subject  to  exceptions  for 
privilege,  where  it  is  shown  that  a  paper 
which  would  be  evidence  material  to  the 
issue  is  in  the  court,  it  is  the  duty  of  the 
court     to     require     the     production     of    such 
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duce  such  evidence  should  be  given  before  the  aid  of  the  court  is  invoked.^^  A  peti- 
tion for  a  subpoena  duces  tecum  is  sul3iciently  definite  if  the  books  and  documents  are 
designated  so  as  to  enable  the  witness  to  produce  them  without  uncertainty.^*  The 
petition  should  set  out  facts  showing  prima  facie  the  relevancy  of  the  documentary 
evidence  desired,  a  mere  allegation  of  relevancy  is  not  enough. ^.^  An  order  to  pro- 
duce books  and  documentary  evidence  should  in  a  proper  case  be  made  absolute, 
though  the  relevancy  of  the  evidence  may  be  passed  upon  at  the  time  of  the  trial.^® 
The  court  should  determine  the  materiality  of  papers  before  making  a  peremptory 
order  for  their  production,*^  but  such  determination  is  for  the  court  and  not  for  the 
witness.** 

§  8.  Evidence  adduced  in  former  proceedings.^^ — At  common  law  and  by  stat- 
ute in  many  states,^"  testimony  of  a  witness  on  a  former  trial  is  admissible  when  the 
witness  is  dead  or  beyond  the  jurisdiction,^^  provided  the  issues  and  parties  in  the 
two  actions  are  substantially  the  same,^^  and  depositions  read  at  a  former  trial  are 
•competent  under  similar  circumstances.®^  A  stenographic  transcript  of  testimony 
in  a  former  trial  is  usually  competent,®*  when  properly  authenticated,®^  or  such 


documentary  evidence  instanter,  and,  if  the 
aUeg-ed  holder  Is  in  court,  to  grant  a  proper 
request  for  an  investigation  to  determine 
whether  the  paper  is  in  fact  in  court  and 
■whether  its  production  should  be  required. 
Moore  v.  Central  of  Georgia  R.  Co..  1  Ga. 
App.  514.  58  S.  E.  63.  Production  of  an  in- 
strument may  be  ordered  for  the  purpo.se 
of  aiding  witness  to  frame  his  ans'wer. 
Columbian  Bldg.  «&  Loan  Ass'n  v.  Leeds,  128 
111.   App.   195. 

S3.  A  court  of  equity  has  power  to  com- 
pel the  production  of  books  and  papers  by 
virtue  of  its  inherent  and  general  juris- 
diction, and  this  power  Is  not  confined  to 
parties  to  the  suit  but  extends  to  third 
persons.  United  States  v.  Terminal  R.  Ass'n, 
148   F.   486. 

83.  Where  a  paper  Is  in  the  possession  of 
the  adverse  party,  he  should  be  notified  to 
produce  it  before  trial  or  procure  a  rule 
for  its  production,  otherwise  the  court  may 
refuse  to  require  its  production.  Mussellam 
V.  Cincinnati,  etc.,  R.  Co.   [Ky.]  104  S.  W.  337. 

84,85.  United  States  v.  Terminal  R.  Ass'n, 
154   F.   268,   modifying  148   F.    486. 

86.  International  Coal  Min.  Co.  v.  Penn- 
sylvania Pc  Co.,  152  F.  557.  A  witness  may 
not  refuse  to  produce  papers  on  .the  ground 
that  they  are  not  relevant  or  material,  this 
being  a  auestion  for  the  court  when  pro- 
duced. United  States  v.  Terminal  R.  Ass'n, 
148   F.   486. 

87,  88.  Central  of  Georgia  R.  Co.  v.  Lewis 
[Ga.   App.]    58    S.   E.   674. 

89.     See    7    C.    L.    1577. 

00.  The  common-law  rule  allowing  proof 
of  former  testimony  of  deceased  witness 
was  not  altered  in  Pennsylvania  by  Act 
May  23,  1887.  Kelm  v.  Reading,  32  Pa.  Super. 
Ct.    613. 

91.  Testimony  of  witness  at  former  trial 
may  be  read  to  the  jury  when  It  appears 
witness  is  beyond  the  jurisdiction  of  the 
court.  Dolph  V.  Lake  Shore  &  M.  S.  R.  Co. 
[Mich.]  14  Det.  Leg.  N.  426,  112  N.  W.  981. 
Subpoena  for  witness  was  returned  "not 
found"  and  It  appeared  he  had  left  the 
county  and  was  on  his  way  to  his  home  in 
another  state.  Held  testimony  on  a  former 
tri.-il  competont.  TS'oodstock  Iron  Works  v. 
Kline    [Ala.]    43    So.    362.     Where    witnesses 


who  testified  at  former  trial  were  not  dead 
at  time  of  second  trial  and  their  testimony 
did  not  consist  of  admissions  in  the  course 
of  their  duties  as  officers  of  defendant  bank, 
it  was  error  to  admit  testimony  given  by 
them  on  a  former  trial.  Citizens'  Sav.  Bk. 
V.  Boswell  [Ky.]  104  S.  W.  1014.  In  action 
for  injuries  to  child  on  the  railroad  track, 
the  testimony  of  the  conductor  of  the  train 
at  a  former  trial  was  Inadmissible  where  it 
appeared  he  was  present  at  the  present  trial 
and  had  not  been  called  as  a  witness.  Mis- 
souri, etc.,  R.  Co.  V.  Nesbit  [Tex.  Civ.  App.] 
97  S.  W.  825.  Testimony  of  a  living  wit- 
ness at  a  former  trial  can  only  be  used  to 
refresh  the  memory  of  a  witness  or  to  con- 
tradict him.  Dambmann  v.  Metropolitan  St. 
R.  Co.,   55  Misc.   60,   106  N.  T.  S.   221. 

92.  Where  a  company  to  which  an  ele- 
vated road  had  been  leased  was  made  a 
party  to  a  suit  to  enjoin  the  operation  of 
the  road  on  the  second  trial  thereof,  testi- 
mony of  a  witness,  since  deceased,  given  at 
the  first  trial  was  competent  on  the  second. 
Shaw  v.  New  York  El.  R.  Co.  [N.  Y.]  79  N. 
E.  984.  Under  Iowa  Code  Supp.  1902.  §  245a, 
making  reporter's  shorthand  notes  compe- 
tent on  a  retrial,  such  notes  taken  In  a  will 
contest  instituted  by  a  widow  and  her  chil- 
dren* in  their  Individual  rights  were  held 
competent  on  a  retrial  wherein  the  widow 
appeared  as  administratrix,  the  widow  and 
children  having  been  erroneously  substi- 
tuted for  another  in  the  former  proceeding. 
In   re  Wiltsey's   Will    [Iowa]    109   N.   W.    776. 

93.  Depositions  read  at  former  trial  of 
same  cause  admissible,  deponents  having 
died.  Rogers  v.  Rogers  [Del.]  66  A.  374. 
Depositions  used  In  another  case  held  ad- 
missible where  parties  against  whom  they 
were  offered  had  been  represented  by  coun- 
sel In  the  other  action  though  not  named 
as  parties  thereto.  Brownlee  v.  Bunnell 
[Ky.]    103    S.  W.    284. 

94.  Temple  v.  Phelps,  193  Mass.  297,  79 
N.  E.   482. 

95.  Transcript  of  testimony  of  witness  on 
a  former  trial,  not  shown  to  be  correct  by 
the  testimony  of  the  stenographer  who  took 
it  down  and  transcribed  It,  held  Inadmissi- 
ble. El  Paso  Elec.  R.  Co.  v.  Kitt  [Tex.  Civ. 
App.]    18    Tex.    Ct,    Rep.    376.    99    S.    ^V.    587. 
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testimony  may  he  proved  by  one  who  was  present  in  court  and  heard  it.^^  In 
Missouri  such  testimony,  preserved  by  a  bill  of  exceptions,  may  be  read  in  the  same 
manner  as  a  deposition.^'  It  is  error  to  allow  the  introduction  of  portions  of  the 
testimony  of  a  witness  on  a  former  trial  without  any  showing  as  to  the  relevancy 
thereof  .^^  A  judgment  in  a  criminal  prosecution  cannot  be  received  in  a  civil  action 
to  establish  the  truth  of  the  facts  on  which  it  was  rendered.^^ 

The  use  of  testimony  in  a  former  trial  or  proceeding  to  impeach  or  contradict  a 
witness  is  elsewhere  treated.^ 

§  9.  Expert  and  opinion  evidence.  A.  Conclusions  and  nonexpert  opin- 
ions.-— Mere  conclusions  of  the  witness,^  and  opinions  of  nonexperts  on  issues  which 


Testimony  of  ■witness  at  former  trial  held 
not  identified  as  required  by  Code  Civ.  Proc. 
§  3146,  and  inadmissible,  where  ■witness  and 
stenographer  ■were  dead,  and  no  one  could 
be  found  ■who  could  read  the  stenographer's 
notes  or  testify  to  their  correctness  or  that 
they  embodied  the  ■witness'  testimony.  Pe^w 
V.  Johnson,   35  Mont.   173,   SS  P.   770. 

96.  One  ■who  ■was  present  at  a  former 
trial  and  heard  the  testimony  may  state 
■wliat  his  recollection  of  the  testimony  of  a 
certain  ■witness  is.  Carp  v.  Queen  Ins.  Co. 
[Mo.]    101   S.  W.   78. 

9T.  Under  Rev.  St.  1899,  §  3149,  testimony 
taken  at  a  former  trial  and  preserved  by 
bill  of  exceptions  may  be  read  in  evidence 
in  the  same  manner  as  a  deposition.  Har- 
ris v.  Quincy,  etc..  R.  Co.  [Mo.  App.]  101  S. 
W.  601.  Under  Missouri  statutes  the  depo- 
sition of  a  judg^e,  la^wyer,  or  physician,  or 
his  testimony  at  a  former  trial,  preserved 
by  a  bill  of  exceptions,  may  be  read  in  evi- 
dence, though  he  has  not  been  summoned 
as  a  witness.  If  it  appear  that  he  is  engaged 
in  professional  duties.  Doyle  v.  St.  Louis 
Transit   Co.    [Mo.   App.]    101   S.   TV.   59S. 

OS.  The  whole  record  should  be  intro- 
duced, and  counsel  should  not  be  allowed 
to  select  portions  arbitrarily.  Rumford 
Chem.  Works  v.  Hygienic  Chem.  Co.,  148  F. 
862. 

99.  Judgment  of  acquittal  in  case  where 
plaintiff  was  prosecuting  witness  inadmissi- 
ble in  action  on  accident  policy  growing 
out  of  assault  by  defendant  in  criminal  ac- 
tion of  assault.  Mj'ers  v.  Maryland  Casualty 
Co.,    123   Mo.    App.    682,   101    S.   W.    124. 

1.  See   "Witnesses,    8    C.   L.    2347. 

2.  See   7   C.  L.    1577. 

3.  Taylor  v.  Brown  [Or.]  90  P.  673.  Mem- 
orandum of  proposed  contract  made  by  wit- 
ness held  inadmissible,  it  being  i^nerely  his 
conclusions  as  to  purport  of  conversation. 
Boone  v.  Rickard.  125  111.  App.  438.  Ques- 
tion as  to  fact  which  can  be  ascertained  by 
inspection  of  an  instrument  previously  in- 
troduced in  evidence  is  properly  ruled  out. 
New  York  Life  Ins.  Co.  v.  Rilling,  121  111. 
App.  169. 

Held  mere  conclusion  on  facts  and  Inad- 
missible: "^"hether  unexpected  jerk  of  train 
would  throw  a  brakeman  off  the  bumpers 
of  a  car.  Gulf,  etc.,  R.  Co.  v.  Harrison  [Tex. 
Civ.  App.]  19  Tex.  Ct.  Rep.  818,  104  S.  W.  399. 
Statement  by  telephone  operator  that  plain- 
tiff refused  to  answer  a  telephone  call. 
Smith  v.  Birge,  126  111.  App.  596.  Testimony 
of  witness  that  light  at  place  of  Injury  was 
so  bright  he  thought  he  could  have  read  a 
ne^wspaper  there  and  that  he  thought  it  was 
as    bright    as    daylight.     City    of    Chicago    v. 


Loebel,  130  111.  App.  487.  It  Is  improper  to 
ask  witness  whether  the  use  of  device  Is 
under  certain  conditions  safe  and  proper. 
Riley  v.  American  Steel  &  Wire  Co.,  129  111. 
App.  123.  That  a  certain  person  ratified  an 
illegal  sheriff's  sale.  "U'alker  v.  McLoud, 
204  U.  S.  302,  51  Law.  Ed.  495.  Opinion  of 
surveyor  as  to  supposed  monument  found 
by  him.  Clarke  v.  Case,  144  Mich.  148,  13 
Det.  Leg.  N.  193,  107  N.  W.  893.  Where 
plaintiff  fell  into  uncovered  hatchway  of 
vessel  at  night,  question  whether  a  candle 
light  around  the  hatchway  would  have  en- 
abled him  to  see  it  if  there  was  no  light 
in  the  hold.  Doyle  v.  Eschen  [Cal.  App.]  89 
P.  S36.  Statement  of  broker  that  he  found 
a  buyer  ready,  willing,  and  able  to  buy. 
Xorthwestern  Packing  Co.  v.  Whitney  [Cal. 
App.]  S9  P.  981.  Whether  injury  to  pedes- 
trian struck  by  car  could  have  been  pre- 
vented by  certain  named  means.  Indianap- 
olis Trac.  &  T.  Co.  v.  Kidd.  167  Ind.  402,  79 
X.  E.  347.  T\'hether  witness  could  see  rail- 
road track  as  well  from  ■where  he  stood  as 
engineer  of  train  could.  Chicago,  etc.,  R. 
Co.  V.  Steckman,  224  111.  500,  79  N.  E.  602. 
That  a  hole  in  the  track  caused  child  to 
stumble  and  fall.  Masterson  v.  St.  Louis 
Transit  Co.,  204  Mo.  507,  103  S.  W.  48.  Tes- 
timony that  motorman  ■was  "evidently" 
talking  to  someone  on  the  platform  ■when 
child  was  struck.  Masterson  v.  St.  Louis 
Transit  Co.  [Mo.]  98  S.  W.  504.  State- 
ment that  witness  ■was  afraid  of  a  crane 
because  it  was  too  close  to  the  track. 
Charlton  v.  St.  Louis,  etc.,  R.  Co.,  200  Mo. 
413,  98  S.  W.  529.  Question  what  certain 
emploves  were '  "aiming  to  do."  American 
Car  &  Foundry  Co.  v.  Hill,  226  111.  227,  80 
X.  E.  784.  Testimony  of  witness  that  he  de- 
livered a  telegram  to  be  sent  for  the  bene- 
fit of  the  addressee.  Western  Union  Tel. 
Co.  v.  Heathcoat  [Ala.]  43  So.  117.  That 
plaintiff  knew  that  trestle  was  "shaky." 
West  Pratt  Coal  Co.  v.  Andrews  [Ala.]  43 
So.  348.  Whether  motorman  "seemed"  to 
stop  car  as  soon  as  he  could.  Birmingham 
R.,  Light  &  Power  Co.  v.  Randle  [Ala.]  43 
So.  355.  Testimony  in  action  for  price  of 
scale  that  it  was  "manufactured  dishon- 
estly." Moneyweight  Scale  Co.  v.  Deis,  104 
X'.  Y.  S.  456.  Statement  of  what  caused 
mule  hauling  empty  cars  in  a  mine  to  turn 
off  the  track.  Madden  v.  Saylor  Coal  Co., 
133  Iowa,  699,  111  N.  W.  57.  Opinion  of  wit- 
ness that  corner  of  patent  was  on  state 
line.  Douglas  Land  Co.  v.  Thayer  Co.  [Va.] 
58  S.  E.  1101.  Whether  witness  had  no- 
ticed that  a  person  was  cautious  in  money 
maters.  Conway  v.  Murphy  [Iowa]  112  N. 
W.     764.      Whetiier    witnesses    thougiit    side- 
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walk  was  "in  good  condition"  or  w^a=?  a 
"good  sidewalk."  Spaulding  v.  Edina,  122 
Mo.  App.  65,  97  S.  W.  545.  Testimony  of 
witness  that  a  hole  in  a  track  caused  a 
child  to  fall  "evidently."  Masterson  v.  St. 
Louis  Transit  Co.  [Mo.]  98  S.  W.  504.  Opin- 
ion of  witness  that  places  where  he  posted 
notices  were  public  places.  O'Neill  Mfg.  Co. 
V.  Plarris,  127  Ga.  640,  56  S.  E.  739.  A  wit- 
ness cannot  state  his  mere  conclusion  that 
others  than  himself  know  a  fact.  Bush  v. 
McCarty  Co.,  127  Ga.  308,  56  S.  E.  430. 
Held  error  to  permit  defendants  to  state 
their  opinions  on  whether  policy  of  insur- 
ance was  held  by  them  as  copartners.  Swing 
V.  Rose,  75  Ohio  St.  355,  79  N.  E.  757.  On 
issue  whether  person  buying  goods  of 
plaintiff  was  defendant's  authorized  agent, 
testimony  of  witness  that  he  was  the  au- 
thorized agent.  Rice  v.  James,  193  Mass. 
458,  79  N.  E.  807.  Held  proper  to  refuse  to 
allow  a  partner  to  state  whether  he  had 
authority  from  the  Arm  to  sign  checks  and 
notes.  Michigan  Shoe  Co.  v.  Paul  [Mich.] 
14  Det.  Leg.  N.  554,  113  N.  W.  310.  In  ac- 
tion by  physician  for  personal  injuries,  his 
opinion  as  to  what  per  cent  his  practice 
had  decreased.  Dunn  v.  Gunn  [Ala.]  42  So. 
686.  In  action  for  damages  alleged  to  have 
been  caused  by  fire  started  by  locomotive, 
testimony  of  engineer  that  he  managed  the 
engine  carefully  while  going  by  and  from 
the  place  in  question.  Birmingham  R., 
Light  &  Power  Co.  v.  Martin  [Ala.]  42  So. 
618.  Where  witness  testified  that  he  did 
not  see  plaintiff  at  a  particular  time,  but 
from  his  position  afterwards  he  must 
have  been  sitting.  Southern  Coal  & 
Coke  Co.  V.  Swinney  [Ala.]  42  So.  808. 
Except  where  experts  are  being  ex- 
amined a  witness  cannot  be  called  upon  to 
give  an  opinion  on  facts  testified  to  by 
other  witnesses.  Gracy  v.  Atlantic  Coast 
Line  R.  Co.  [Fla.]  42  So.  903.  Testimony 
that  witness  found  a  book  entry  which  he 
thought  indicated  a  certain  conveyance  was 
incompetent  as  a  conclusion  and  not  the 
best  evidence.  Cobb  v.  Bryan  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  12,  97  S.  W.  513. 
A  witness  not  an  expert  may  not  give  an 
opinion  on  another's  physical  condition,  but 
should  state  facts  from  which  the  jury  may 
draw  its  own  conclusions.  Kirby  v.  West- 
ern Union  Tel.  Co.  [S.  C]  58  S.  E.  10.  Where 
witness  testified  to  facts,  he  could  not  give 
a  conclusion  which  he  deduced  therefrom. 
Wilder  v.  Great  Western  Cereal  Co.  [Iowa] 
109  N.  W.  789.  In  action  for  libel,  testi- 
mony by  plaintiff  as  to  amount  of  damage 
she  had  suffered.  Harriman  v.  New  Non- 
pareil Co.,  132  Iowa,  616.  110  N.  W.  33. 
Where  an  Issue  was  whether  a  mine  had 
been  abandoned,  a  question  asked  the  lessor 
whether  the  lessee  had  done  anything 
toward  surrendering  the  mine  and  property. 
Wilson  V.  Big  Joe  Block  Coal  Co.  [Iowa] 
112  N.  W.  89  Where  two  witnesses  had  de- 
scribed experiments  made  by  them  at  a 
crossing,  held  proper  to  exclude  testimony 
as  to  whether  a  person  thirty  feet  from 
the  crossing  listening  for  a  train  could  not 
have  heard  it.  Northern  Tex.  Trac.  Co.  v. 
Caldwell  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
88,  99  S.  W".  869.  Question  to  railway  con- 
ductor, "When  a  street  car  is  approaching 
a  crossing,  when  will  it  appear  that  the  car 
Is    going    to    stop?"      Id.      In    action     for    in- 


juries received  in  colli.sion  with  street  car, 
testimony  that  motorman  "tried  to  stop  the 
car."  San  Antonio  Trac.  Co.  v.  Kumpf  [Tex. 
Civ.  App.]  18  Tex.  Ct.  Rep.  423,  99  S.  W.  863. 
In  action  on  alleged  promise  to  pay  board 
for  others,  testimony  of  plaintiff  that  de- 
fendant "was  to  pay  the  board."  Marino 
V.  Collis,  54  Misc.  5S1,  104  N.  T.  S.  747. 
Testimony  of  witness  that  contractor's  bond 
was  still  in  force  held  incompetent,  w^here 
he  ■vvas  rot  shown  to  have  knowledge  of 
whether  the  work  covered  had  been  com- 
pleted or  not.  Aetna  Indemnity  Co.  v.  Ryan, 
53  Misc.  614,  103  N.  Y.  S.  756.  In  an  action 
for  injuries  sustained  by  plaintiff  while  rid- 
ing backwards  on  a  hand  car,  a  question 
whether  he  would  have  been  injured  if  he 
had  been  standing  in  a  different  position. 
Southern  R.  Co.  v.  McGowan  [Ala.]  43  So. 
378.  Question  to  motorman  whether  he 
stopped  the  car  as  soon  as  he  could  im- 
proper; he  could  state  facts  only.  Birming- 
ham R.,  Light  &  Power  Co.  v.  Randle  [Ala.] 
43  So.  355.  In  action  for  death  of  a  team- 
ster, struck  by  switching  train,  held  error 
to  allow  another  teamster  to  state  that 
there  would  have  been  no  "unusual  danger" 
in  crossing  the  track  if  the  train  had  been 
going  at  the  usual  speed.  Detroit  So.  R. 
Co.  V.  Lambert  [C.  C.  A.]  150  F.  555.  In 
a  controversy  as  to  the  making  of  an  agree- 
ment, one  of  the  parties  to  it  may  not  tes- 
tify as  to  what  he  had  in  mind  in  the  pre- 
liminary negotiations  nor  state  his  unex- 
pressed intent.  Cornelius  v.  Atchison,  etc., 
R.  Co.,  74  Kan.  599.  87  P.  751.  In  action  for  in- 
juries at  railroad  crossing,  testimony  of  de- 
fendant's roadmaster  that  the  condition  of 
the  highway  was  reasonably  necessary  for 
the  improvement  of  the  road.  Illinois  So. 
R.  Co.  V.  Hayner,  225  111.  613,  SO  N.  E.  316. 
Testimony  as  to  proper  manner  of  unload- 
ing oil  tank  car,  which  was  in  substance 
only  the  witness'  conclusion  as  to  what  a 
reasonably  prudent  man  should  do.  Gulf, 
etc.,  R.  Co.  V.  Wittnebert  [Tex.  Civ.  App.] 
104  S.  W.  424.  Testimony  as  to  how  wit- 
ness would  have  acted,  or  how  a  person  of 
ordinary  prudence  would  have  acted  under 
certain  circumstances.  Id.  The  conclusion 
of  a  witness  as  to  the  authority  of  an 
agent,  based  entirely  on  acts  of  the  agent 
known  to  witness,  is  inadmissible,  since  the 
authority  of  an  agent  must  be  proved  by 
facts  other  than  his  acts.  McGraw  v. 
O'Neil,  123  Mo.  App.  691,  101  S.  W.  132.  In 
action  for  death  of  person  struck  by  street 
car,  testimony  that  there  were  persons  on 
the  platform  and  that  the  conductor  was 
"evidently"  talking  to  them  was  inadmissi- 
ble. Masterson  v.  St.  Louis  Transit  Co., 
204  Mo.  507,  103  S.  W.  48.  Where  facts  in 
regard  to  a  transaction  with  a  decedent 
whose  capacity  was  in  issue  were  shown, 
it  was  proper  to  exclude  a  question  whether 
the  deal  was  advantageous  to  decedent. 
Huyck  v.  Rennie  [Cal.]  90  P.  929.  Nonex- 
pert opinion  that  person  could  not  have 
fallen  In  position  in  which  he  was  found 
but  must  have  lain  down,  and  that  his 
wound  looked  as  though  the  pilot  of  the 
engine  had  struck  him,  held  incompetent. 
Continental  Casualty  Co.  v.  Todd  [Ark.]  101 
S.    AV.    16S. 

Held  statement  of  fact  and  not  a  mere 
coiieliision:  In  action  for  death  of  mare  on 
railroad    right    of    way,    a    question    wliether 
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are  for  the  court  *  or  jury,^  or  the  subject-matter  of  which  requires  expert  skill  or 


the  mare  was  frightened  by  an  approaching 
haiid  car.  Mikesell  v.  Wabash  R.  Co.  [Iowa] 
112  N.  "W.  201.  Testimony  that  barrel  heads 
appeared  "to  have  been  staved  inwards  by 
heavy  blows  from  the  outside."  Interna- 
tional &  G.  N.  R.  Co.  V.  Drought  &  Co. 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  912,  100 
S.  W.  1011.  "Whether  witness  saw  any  vio- 
lence committed  on  the  person  of  plaintiff 
by  defendants.  Barlow  v.  Hamilton  [Ala.] 
44  So.  657.  Testimony  of  witness  that  he 
could  not  work  as  much  since  Injury  as  be- 
fore. Southern  R.  Co.  v.  Dean  [Ga.]  57  S. 
E.  702.  Whether  or  not  persons  could  have 
seen  an  object  under  certain  conditions. 
Central  of  Ga.  R.  Co.  v.  Hyatt  [Ala.]  43  So. 
867.  Estimate  of  distance  properly  al- 
lowed. Birmingham  R.  Light  &  Power  Co. 
V.  Randle  [Ala.]  43  So.  355.  Testimony  of 
one  who  had  driven  an  engine  on  the  morn- 
ing of  the  day  of  the  accident  in  question 
as  to  whether  it  allowed  steam  to  escape 
to  such  an  extent  as  to  obscure  the  track. 
Stone  V.  Union  Pac.  R.  Co.  [Utah]  89  P.  715. 
Plaintiff  properly  allowed  to  testify  that 
she  did  not  know  of  defective  condition  of 
Avalk  by  which  she  was  injured.  Patton  v. 
Sanborn,  133  Iowa,  650,  110  N.  W.  1032. 
Whether  condition  of  sidewalk  was  good 
until  after  stating  facts,  and  hence  no  er- 
ror in  admitting  it  when  no  objection  was 
specifically  made.  Thompson  v.  Poplar  Bluff 
[Mo.  App.]  101  S.  W.  709.  Where  grass  de- 
stroyed by  fire  appeared  to  have  had  no 
market  value  when  destroyed,  it  was  proper 
to  admit  opinion  evidence  as  to  its  value, 
the  witnesses  stating  the  facts  on  which 
they  based  their  opinions.  Ft.  Worth  &  R. 
G.  R.  Co.  V.  Brown  [Tex.  Civ.  App.]  17  Tex. 
Ct.  Rep.  849,  101  S.  W.  266.  In  action  for 
Injuries  to  telephone  employe,  held  not  er- 
ror to  reject  testimony  of  witness  that  he 
had  gone  up  the  pole  a  few  days  later  and 
that  there  was  nothing  to  prevent  one  from 
seeing  that  the  insulation  was  off  the  wire, 
or  from  perceiving  the  danger,  witness 
having  testified  to  the  facts.  Cumberland 
Tel.  &  T.  Co.  V.  Grave's  Adm'x  [Ky.]  104 
S.  W.  356.  In  action  for  forcible  and  wrong- 
ful ejection  from  car,  plaintiff's  testimony 
that  he  was  not  in  a  position  to  meet  the 
assault  and  for  that  reason  resisted  as  long 
as  possible.  Pierson  v.  Illinois  Cent.  R. 
Co.  [Mich.]  14  Det.  Leg.  N.  405,  112  N.  W. 
923.  Where  there  Is  other  evidence  tend- 
ing to  connect  a  party  with  an  intent,  it 
is  proper  to  prove  such  intent  by  his  direct 
testimony.  Semler  Mill.  Co.  v.  Fyffe,  127 
111.  App.  514.  Where  a  witness  has  stated 
that  a  note  was  turned  over  to  another  for 
a  certain  purpose,  he  may  state  that  the 
purpose  has  ended.  Stiles  v.  Shedden  [Ga. 
App.]  58  S.  E.  515.  Where  witness,  a  mes- 
senger, ■was  allowed  to  state  the  facts,  it 
was  not  prejudicial  error  to  allow  him  to 
state  what  a  reasonably  quick  delivery  of 
a  telegram  would  be.  Kirby  v.  Western 
Union  Tel.  Co.  [S.  C.  ]  58  S.  E.  10.  Plaintiff 
in  personal  Injury  action,  who  had  been 
engaged  in  ordinary  vocation,  may  give  his 
estimate  of  what  his  services  and  attention 
to  his  business  were  worth.  Howard  v. 
McCabe  [Neb.]  112  N.  W.  305.  Where  plain- 
tiff was  struck  by  a  car  while  climbing  a 
telegraph   pole,  his   answer,   on   being  asked 


why  he  climbed  up  the  side  he  did,  that  It 
was  the  safe  side  was  construed  to  mean 
that  he  so  understood  It  at  the  time,  and 
hence  competent  as  a  reason,  for  his  act. 
Ahearn  v.  Boston  El.  R.  Co.  [Mass.]  80  N. 
E.  217.  Where  plaintifC's  decedent  was 
killed  while  assisting  in  moving  a  derrick, 
testimony  of  his  foreman  as  to  decedent's 
relation  to  the  other  men,  from  whom  he 
took  orders,  etc.  Farrell  v.  Sturtevant  Co. 
[Mass.]  80  N.  E.  469.  Question  whether 
witness  could  have  reached  a  certain  place 
at  a  certain  time  If  a  telegram  had  been 
delivered.  Western  Union  Tel.  Co.  v.  Heath- 
coat  [Ala.]  43  So.  117.  Question  how  long 
witness  lived  on  land  "claiming  It  for  an- 
other" held  proper.  Henry  v.  Frohlichstein 
[Ala.]  43  So.  126.  Proper  to  allow  motor- 
man  to  state  whether  car  ■would  have 
struck  a  man  walking  a  certain  distance 
from  the  track.  Birmingham  R.,  Light  & 
Power  Co.  v.  Randle  [Ala.]  43  So.  355.  In 
action  for  false  Imprisonment  plaintiff  may 
testify  that  he  was  detained  against  his 
will.  Robinson  &  Co.  v.  Green  [Ala.]  43 
So.  797.  Witnesses  who  saw  a  collision 
held  properly  allowed  to  state  that  they 
could  have  heard  a  bell  and  whistle.  St. 
Louis,  etc.,  R.  Co.  v.  Knowles  [Tex.  Civ. 
App.]  18  Tex.  Ct.  Rep.  83,  99  S.  W.  867. 
Statement  that  witness  had  inspected  bar- 
rels of  molasses  at  a  certain  point  and  tried 
to  stop  their  leaking,  but  that  barrels  ap- 
peared to  be  sound  and  that  leaking  ap- 
peared to  be  frorn  fermentation.  Interna- 
tional &  G.  N.  R.  Co.  V.  Drought  &  Co.  [Tex. 
Civ.  App.]  18  Tex.  Ct.  Rep.  912,  100  S.  W. 
1011.  T\^Itness  who  saw  a  runaway  acci- 
dent properly  allowed  to  state  that  a  loose 
wire  across  the  street  caused  the  runav^^ay. 
Dublin  Gas  &  Elec.  Co.  v.  Frazier  [Tex.  Civ. 
App.]  18  Tex.  Ct.  Rep.  714,  103  S.  W.  197. 
A  question  calling  for  the  statement  of  a 
fact,  which,  though  partly  the  result  of  a 
conclusion,  could  and  would  necessarily  be 
inferred  by  any  reasonable  mind  from  the 
fact.s  and  circumstances  which  the  witness 
has  testified  to,  Is  not  improper.  As  ques- 
tion who  appeared  to  be  In  charge  of  cattle 
at  a  ranch.  McGraw  v.  O'Neil,  123  Mo.  App. 
691,  101  S.  W.  132.  A  question  to  the  ex- 
ecutor of  a  will  applying  for  probate,  the 
will  being  contested  on  the  ground  of  un- 
due influence,  whether  he  did  anything  with 
a  view  of  Influencing  the  testator  held 
proper.  Sherman  v.  Sherman,  193  Mass.  400, 
79  N.  E.  774.  In  action  for  injuries  caused 
by  collision  with  car,  testimony  as  to  how 
far  witnesses  could  see  on  the  night  In 
question  was  competent.  Chicago  City  R. 
Co.  V.  Hagenback,  228  111.  290,  81  N.  E.  1014. 
In  action  for  injuries  to  tree  by  trimming, 
testimony  as  to  manner  of  cutting  limbs, 
and  appearance  of  the  tree  after  trimming, 
was  proper.  Delaware  &  Madison  Counties 
Tel.  Co.  V.   Flsk   [Ind.  App.]    81  N.  E.   1100. 

4.  Whether  personal  property  of  a  de- 
cedent is  sufficient  to  pay  his  debts.  Hunt 
V.  Curtis  [Ala.]  44  So.  54.  In;  action  for 
injuries  alleged  to  have  resulted  from  de- 
fective electric  wiring,  whereby  a  city  or- 
dinance was  violated,  construction  of  ordi- 
nance was  for  court;  hence  it  was  improper 
to  allow  city  Inspector  to  state  that  it 
was    his    duty    to    inspect   wires    and    enforce 
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knowledge,®  are  inadmissible.  Nonexpert  opinion  evidence  is  excluded  for  the  reason 
that  deductions. of  fact  are  to  be  made  by  the  jury;  ^  and  such  evidence  should  usually 
be  excluded  when  the  facts  are  such  that  they  can  be  clearly  and  intelligibly  pre- 
sented,* and  when  the  deductions  therefrom  can  as  well  be  made  by  the  jury  as  by 
the  witness.®  The  rule  does  not  exclude  the  statement  of  a  collective  fact  by  a 
witness,^"  nor  the  statement  of  the  result  of  the  witness'  observation,  though  such 
statement  involves  in  some  measure  an  opinion  or  judgment.^^  Where  the  facts  are 
such  that  they  cannot  be  clearly  and  intelligibly  detailed  to  the  jury  so  as  to  repro- 


the  ordinance  and  his  only.  Brunelle  v. 
Lowell  Elec.  Light  Corp.  [Mass.]  80  N.  E. 
466. 

6.  Whether  street  was  In  a  "dangerou.s 
or  impassable"  condition,  owing  to  presence 
of  sewer  ditch  full  of  water.  City  of  An- 
niston  v.  Ivey  [Ala.]  44  So.  48.  In  condem- 
nation proceedings,  opinion  evidence  is  In- 
competent on  issue  of  necessity  of  taking 
land.  City  of  Grand  Rapids  v.  Coit  [Mich.] 
14  Det.  Leg.  N.  555,  113  N.  W.  362.  Whether 
land  was  damaged  by  driving  over  it;  facts 
should  be  stated.  Gosdin  v.  Williams  [Ala.] 
44  So.  611.  In  a  proceeding,  habeas  corpus, 
by  a  mother  to  regain  custody  of  a  child, 
witnesses  may  not  state  whether  or  not 
she  is  a  fit  and  proper  person  to  have  cus- 
tody of  the  child,  that  being  the  very  mat- 
ter in  issue.  Moore  v.  Dozier  [Ga.]  57  S.  B. 
110.  Hypothetical  question  asking  witness 
in  effect  whether  injured  person  was  guilty 
of  contributory  negligence  held  improper. 
Curtis  v.  Barber  Asphalt  Pav.  Co.  [Wash.] 
87   P.   345. 

C.  Where  witness  was  shown  by  his  own 
testimony  to  have  no  knowledge  of  the 
character,  quality,  and  value  of  certain 
goods,  it  was  error  to  allow  him  to  testify 
in  regard  thereto.  McAllister-Coman  Co.  v. 
Matthews    [Ala.]    43    So.   747. 

7.  Whether  engineer  of  train  which  col- 
lided with  another  took  every  precaution 
which  an  engineer  could  take  to  stop  the 
train  was  for  the  jury.  Johnson  v.  Center 
[Cal.  App.]  88  P.  727.  In  an  action  by  a 
parent  for  the  death  of  his  child,  the  opin- 
ion of  the  parent  as  to  the  value  of  the 
child's  services  to  him  and  his  family  at 
the  time  of  her  death,  and  thereafter,  is 
incompetent,  this  being  a  question  for  the 
jury.  Cincinnati  Trac.  Co.  v.  Stephens,  75 
Ohio  St.  171,  79  N.  B.   235. 

8.  Moore  v.   Dozier    [Ga.]    57   S.   B.    110. 

9.  The  opinion  of  a  witness  Is  not  admis- 
sible where  all  the  facts  and  circumstanc':>s 
are  capable  of  being  clearly  detailed  and 
described  so  that  the  jurors  may  be  able 
readily  to  form  correct  conclusions  there- 
from. Brunswick  &  B.  R.  Co.  v.  Hooden- 
pyle  [Ga.]  58  S.  E.  705.  Where  expert  book- 
keeper testified  to  what  firm  books  showed, 
it  was  not  error  to  refuse  to  allow  him  to 
state  whether  a  certain  partner  was  debtor 
or  creditor  of  the  firm.  Morgan  v.  Barber 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  914,  99  S. 
W.    730. 

10.  In  an  action  on  a  new  promise  of  a 
bankrupt  to  pay,  given  after  his  discharge, 
and  on  the  issue  of  his  ability  to  pay,  a 
question  to  him  as  to  how  much  of  his  in- 
come was  necessary  to  support  himself  and 
family  was  held  not  to  call  for  a  conclusion 
t)ut  for  a  collective  fact.  Torrey  v.  Kraus 
[Ala.]    43   So.   184 


11.  As  statement  by  conductor  that  car 
going  round  a  curve  would  not  lurch  more 
than  ordinary  car  on  single  track.  Parte- 
low  V.  Newton  &  B.  St.  R.  Co.  [Mass.]  81 
N.  E.  894.  A  statement  not  involving  an 
inference  or  conclusion  of  the  witness  to 
any  greater  extent  than  Is  usual  in  the 
statement  of  any  ordinary  matter  of  fact  Is 
not  objectionable.  Testimony  of  witness 
that  brake  club  in  brakeman's  hand  was 
caught  and  "turned  far  enough  to  throw 
his  feet  off  the  brake  beam"  held  not  ob- 
jectionable. Smith  V.  International  &  G.  N. 
R.  Co.  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  583, 
99  S.  W.  564.  Testimony  of  witnesses  that 
a  person  personally  known  to  and  observed 
by  them  was  not  intemperate  in  use  of  al- 
coholics held  testimony  to  fact  and  not  a 
mere  conclusion.  Taylor  v.  Security  Life  & 
Annuity  Co.  [N.  C]  59  S.  E.  139.  Statement 
why  other  passenger  on  car  jumped  held 
merely  a  description  of  what  the  witness 
saw,  and  held  not  objectionable.  Lord  v. 
Manchester  St.  R.  [N.  H.]  67  A.  639.  Non- 
expert witness,  who  lived  in  vicinity,  held 
properly  allowed  to  testify  that  channel  of 
stream  across  which  bridge  was  being  built 
was  not  wide  enough,  and  that  dirt  and 
rock  dumped  Into  it  caused  water  to  back 
up  and  flood  land,  and  that  water  was 
higher  above  than  below  the  dam  by  nearly 
three  feet.  Standley  v.  Atchison,  etc.,  R. 
Co.,  121  Mo.  App.  537,  97  S.  W.  244.  In  ac- 
tion for  injuries  resulting  from  being 
crowded  off  a  platform  of  an  elevated  road, 
alleged  to  be  too  small  to  accommodate  the 
crowd,  held  proper  to  allow  witness  to 
state  whether,  if  three'  cars  unloaded  thirty- 
three  passengers  each,  there  would  be  a  fair 
sized  crowd  on  the  platform.  Beverley  v. 
Boston  El.  R.  Co.  [Mass.]  80  N.  E.  507. 
Held  proper  also  to  question  inspector  as  to 
how  crowd  could  be  controlled  and  kept 
from  getting  too  large.  Id.  Ownership  of 
chattels  being  in  issue,  It  Is  competent  for 
a  claimant  to  answer  the  question  "To 
whom  did  the  property  belong?"  Lipschitz 
v.  Halperln,  53  Misc.  280,  103  N.  Y.  S.  202. 
Witness  properlj'  allowed  to  state  that  no 
precaution  was  taken  to  warn  foot  passen- 
gers of  approach  of  cars  at  a  street  cross- 
ing. Aurora,  etc.,  R.  Co.  v.  Gary,  123  111. 
App.  163.  Nonexpert  with  usual  knowledge 
of  time  and  distance  may  estimate  speed 
of  car  which  he  saw.  Hall  v.  St.  Louis  & 
S.  R.  Co.  [Mo.  App.]  101  S.  W.  1137.  One 
who  sees  a  moving  street  car,  and  has  a 
knowledge  of  time  and  distance,  may  give 
an  opinion  as  to  its  speed.  Coffey  v.  Omaha 
&  C.  B.  St.  R.  Co.  [Neb]  112  N.  W.  589.  Wit- 
ness who  had  railroaded  for  sixteen  years 
and  one  who  had  traveled  on  trains  for 
t\ventv  vears  held  qualified  to  testify  as 
to    speed   of    train    which    they    saw   at   the 
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duce  the  witness'  observation.^^  Thus,  a  witness  shown  to  have  knowledge  of  the 
facts  may  testify  as  to  a  person's  health  at  a  particular  time/^  his  ability  to  use  hia 
limbs,  or  organs,  or  sight,  or  hearing,^^  whether  he  was  suffering  pain,^'  or  manifested 
particular  symptoms  or  ill  health/®  or  was  conscious  or  in  possession  of  his  facul- 
ties,^^ and  whether  he  appeared  to  be  acting  under  the  stress  of  particular  emotions.^* 
As  to  the  admissibility  of  nonexpert  opinion  evidence  on  the  subject  of  a  per- 
son's mental  capacity,  the  courts  are  not  in  accord,  though  it  is  generally  held  that 


time  in  question.  Seaboard  Air  Line  R.  Co. 
V.  Smith  [Fla.]  43  So.  235.  One  who  has 
observed  the  running-  of  trains  and  com- 
pared speed  of  different  trains,  or  wliose 
•  training  or  experience  is  such  as  to  entitle 
his  opinion  to  weight,  and  who  had  a  fair 
opportunity  to  observe  a  moving  train  at 
the  time  In  question,  may  give  an  opinion 
as  to  the  rate  of  speed.  Stotler  v.  Chicago 
&  A.   R.   Co.,   200   Mo.    107,    98   S.   W.    509. 

12.  Nonexperts  may  express  opinions 
when  the  subject-matter  Is  such  that  its 
nature  cannot  be  reproduced  or  described 
to  the  Jury  precisely  as  It  appeared  at  the 
time.  City  of  Chicago  v.  McNally,  227  111. 
14,  81  N.  E.  23.  Statements  In  the  nature 
of  conclusions  are  competent  when  they  re- 
late to  matters  which  cannot  ■well  be  re- 
produced or  described  to  the  Jury  as  they 
appeared  to  the  witness.  As  that  testatrix 
"acted  very  childish."  Vannest  v.  Murphy 
[Iowa]  112  N.  W.  236.  "Witnesses  may  not 
state  whether  a  woman  is  financially  able 
to  rear  her  child,  when  the  statement  is 
based  upon  hearsay,  though  an  opinion 
based  on  facts  personally  known  to  a  wit- 
ness, and  detailed  in  evidence,  -tvould  be 
competent.  Moore  v.  Dozler  [Ga.]  57  S.  E. 
110. 

13.  Testimony  that  plaintiff  in  a  per- 
sonal Injury  action  "was  111"  at  a  certain 
time  and  place  held  competent.  St.  Louis  & 
S.  F.  R.  Co.  V.  Boyer  [Tex.  Civ.  App.]  97  S. 
W.  1070.  Testimony  as  to  the  appearance 
of  a  party,  whether  she  appeared  to  be  in- 
jured, held  competent.  Id.  In  a  personal 
Injury  action  held  proper  to  allow  a  witness 
who  had  known  plaintiff  for  twelve  years 
to  testify  that  she  had  always  had  good 
health  prior  to  the  accident,  but  that  there- 
after she  had  been  In  poor  health  and  had 
lost  weight.  Duerler  Mfg.  Co.  v.  Eichhorn 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  416,  99 
S.  "W.  715.  A  nonexpert  witness  having 
been  in  constant  attendance  on  an  Injured 
person  and  having  opportunity  to  observe 
his  movements  and  general  physical  con- 
dition may  testify  whether  such  person's 
health  is  good  or  poor,  and  whether  he  is 
afSicted  with  or  free  from  pains.  Davis  v. 
Oregon  Short  Line  R.  Co.,  31  Utah,  307,  88 
P.  2.  It  Is  competent  for  a  layman  to 
testify  as  to  the  physical  appearance  of  an 
injured  limb.  Mcllwaln  v.  Gaebe,  128  111. 
App.    209. 

14.  City  of  Chicago  v.  McNally,  227  111. 
14,  81  N.  E.  23.  In  a  personal  Injury  action 
it  is  proper  to  allow  nonexpert  v^itnesses 
to  state  the  appearance  of  plaintiff  before 
and  after  the  Injury,  whether  she  suffered 
pain,  and  whether  she  could  get  around  as 
well  after  as  before  the  Injury.  Fulton  v. 
Metropolitan  St.  R.  Co.,  125  Mo.  App.  239, 
102   S.   W.   47. 

15.  City    of    Chicago    v.    McNally,    227    111. 


14,  81  N.  E.  23.  Whether  plaintiff  seemed 
to  suffer  after  receiving  injury.  Southern 
R.  Co.  V.  Hobbs  [Ala.]  43  So.  844.  Any  per- 
son of  ordinary  intelligence,  who  saw  an- 
other, may  testify  whether  such  person  ■was 
suffering.  Kline  v.  Santa  Barbara  Consol. 
R.  Co.,  150  Cal.  741,  90  P.  125.  Statements 
of  mother  of  Injured  person  that  he  suf- 
fered pain  more  or  less  all  the  time,  in 
connection  with  facts  detailed  by  her,  held 
competent.  St.  Louis  S.  W.  R.  Co.  v.  Schu- 
ler  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  478,  102 
S.  "U^.  783.  Statement  of  physician  who  at- 
tended Injured  person  that  he  found  him 
"suffering  in  the  hip  and  back"  held  not 
objectionable,  he  having  also  stated  the 
general  condition  of  the  patient.  Detrich  v. 
Metropolitan  St.  R.  Co.,  125  Mo.  App.  608, 
102  S.  W.  1044.  Pain  and  suffering  are 
natiH-al  manifestations  attending  physical 
injury,  and  may  be  detected  in  a  person's 
look  or  facial  expression;  and  one  not  an 
expert  may  testify  to  a  person's  appearance 
or  expression,  as  ■whether  one  "appeared  to 
be  hurt."  Barlow  v.  Hamilton  [Ala.]  44  So. 
657. 

16.  Held  not  opinion  evidence  for  hus- 
band to  state  whether  his  wife  had  any 
cough,  lung  trouble,  or  heart  failure  be- 
fore a  certain  exposure.  St.  Louis  S.  "W.  R. 
Cn.  v.  Lowe  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
266,  57  S.  W.  1087.  Statements  of  witnesses 
as  to  effects  of  injuries  which  they  ob- 
served held  competent.  San  Antonio  Trac. 
Co.  v.  Flory  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  575,  100  S.  W.  200.  Nonexperts  may 
testify  whether  a  person  had  or  did  not 
have  certain  symptoms  at  particular  times, 
this  being  merely  facts  of  observation, 
though  only  a  medical  expert  could  state 
whether  the  person  had  a  certain  disease. 
Illinois  Life  Ins.  Co.  v.  De  Lang,  30  Ky.  L. 
R.    753,    99    S.   W.    616. 

17.  City  of  Chicago  v.  McNally,  227  111. 
14,   81  N.   E.   23. 

18.  City  of  Chicago  v.  McNaJly,  227  111. 
14,  81  N.  E.  23.  Witness  may  properly  char- 
acterize manner  of  person  seen  by  him  by 
stating  that  he  gesticulated  "like  he  was 
mad"  or  had  his  head  down  "as  If  he  was 
crving."  White  v.  White  [Kan.]  90  P.  1087. 
In"  some  cases  witnesses  may  be  allowed  to 
testify  directly  to  the  conclusion  or  infer- 
ence that  another  was  on  a  paa-ticular  oc- 
casion angry,  calm,  agitated,  excited,  in- 
toxicated, rational,  or  irrational,  where  from 
the  nature  of  the  case  the  facts  on  which 
the  Inference  or  conclusion  Is  based  cannot 
be  described  In  words.  Sneed  v.  MarysviUe 
Gas  &  Elec.  Co.,  149  Cal.  704,  87  P.  376.  Rule 
as  to  stating  appearance  of  a  person  held 
not  to  render  competent  testimony  that  a 
person  did  not  seem  to  be  "pleased"  by  a 
certain  occurrence.  Fleckinger  v.  Taffee 
[Mich.]    14   Det.   Leg.   N.    545,    113    N.   W.    311. 
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any  person,  qualified  by  observation  or  acquaintanceship/^  may  state  an  opinion  as 
to  another's  mental  condition/"  when  the  opinion  is  accompanied  by  a  statement 
of  the  facts  on  which  it  is  based.^^  Such  opinion  should  not  go  beyond  the  facts 
stated.^-  By  some  courts  it  is  held  that  one  shown  to  have  had  an  intimate  personal 
acquaintance  with,  and  opportunity  and  occasion  to  observe  the  actions  of,  a  person 
whose  mental  capacity  is  called  in  question,  may  testify  affirmatively  that  in  his 
opinion  such  person  was  normal  and  of  sound  mind  at  the  time ;  ^^  while  a  person 
called  to  give  an  opinion  that  the  person  whose  condition  is  in  issue  was  insane  at  the 
time  must  first  state  particular  facts  and  observations  on  which  the  opinion  is 
based.^*  It  is  held  in  New  York  that  nonexpert  witnesses  may  testify  to  acts  and 
statements  of  a  person  and  characterize  them  as  rational  or  irrational,  but  may  not 
testify  that  such  person  is  of  sound  or  unsound  mind.^* 


19.  "Whether  a  witness  Is  shown  to  be 
an  "intimate  acquaintance"  of  a  decedent, 
so  as  to  qualify  him  to  testify  as  to  de- 
cedent's sanity  at  the  time  of  making  a 
will,  under  Code  Civ.  Proc.  §  1870,  subd.  10, 
is  a  question  addressed  to  the  discretion 
of  the  trial  court,  the  exercise  of  which  is 
reviewable  only  where  an  abuse  is  shown. 
Huyck  V.  Rennle  [Cal.]  90  P.  929.  Person 
who  drew  deed  and  witnessed  its  execution 
is  qualified  to  testify  that  person  executing 
it  then  appeared  rational.  Arellanes  v. 
Arellanes  [Cal.]  90  P.  1059.  Mere  casual 
acquaintance  and  one  who  had  given  de- 
cedent massage  treatments  three  times  held 
not  "intimate  acquaintances."  Huyck  v. 
Rennie  [Cal.]  90  P.  929.  Under  Civ.  Code 
Proc.  §  1870,  a  sister  of  decedent  who  lived 
with  her  was  qualified  to  give  an  opinion 
as  to  decedent's  sanity  at  a  particular  time. 
Doherty  v.  Courtney,   150   Cal.   606,   89  P.   434. 

20.  Held  competent  for  witness  to  give 
opinion  on  whether  person  executing  a  re- 
lease had  sufficient  mental  capacity  to  know 
what  he  was  doing.  Beard  v.  Southern  R. 
Co.,  143  N.  C.  137,  55  S.  E.  505.  The  sanity 
of  one  of  the  parties  being  in  issue,  non- 
expert witnesses  may  testify  that  they 
know  such  party  and  have  seen  nothing  in 
his  appearance  or  conduct  to  Indicate  in- 
sanity. Proctor  V.  Pointer,  127  Ga.  134,  56 
S.  E.  111.  Skillful  and  reputable  physicians, 
though  not  experts  on  the  subject,  may 
testify  to  the  mental  condition  of  their  pa- 
tients whom  they  have  observed,  and  such 
testimony  is  testimony  to  facts  of  observa- 
tion, and  is  not  of  the  character  of  expert 
opinion,  legal  competency,  or  Incompetency. 
Ireland  v.  White  [Me.]  66  A.  477.  Nonexpert 
witnesses  shown  to  have  especial  oppor- 
tunities of  observation  are  allowed  to  give 
opinion  evidence  on  the  mental  condition 
of  one  under  investigation  in  this  respect, 
having  first  stated  the  facts  on  whicli  such 
opinions  are  based,  or  without  stating  the 
facts  when  opportunity  is  given  to  cross- 
examine  In  regard  thereto.  Order  of  United 
Commercial  Travelers  of  America  v.  Barnes 
[Kan.]  90  P.  293.  Witness  may  testify  what 
his  opinion  is  as  to  a  person's  condition 
mentally,  based  on  his  observations,  when 
the  facts  are  such  that  they  cannot  clearly 
be  shown  in  detail  to  the  jury.  Nelson  v. 
Thompson    [N.    D.]    112    N.   W.    1058. 

21.  Nonexperts  may  state  their  opinions 
as  to  a  person's  mental  condition  when  they 
state  also  the  facts  on  which  their  opinions 
are  based.     Wightman  v.  Grand  Lodge  A.  O. 


U.  W.,  121  Mo.  App.  252,  98  S.  W.  829.  A 
nonexpert  may  testify  to  the  condition  of  a 
testator's  mind  at  the  time  of  executing  a 
will,  after  stating  the  facts  on  which  his 
opinion  is  based.  Brown  v.  McBride  [Ga.] 
58  S.  E.  702.  A  nonexpert  must  state  the 
fa,cts  on  which  he  bases  his  opinion  as  to 
insantiy,  Birmingham  R.  Light  &  Power 
Co.  V.  Randle  [Ala.]  43  So.  355.  Where 
question,  "What  did  you  observe  with  re- 
spect to  her  mental  condition?"  was  treated 
by  witnesses  as  calling  for  incidents  bear- 
ing on  condition  of  mind  of  deceased,  the 
admission  of  their  answers  was  not  preju- 
dicial. Vannest  v.  Murphy  [Iowa]  112  N. 
W.  236.  Where  questions  asked  nonex- 
perts as  to  mental  condition  of  testatrix, 
and  their  answers  that  she  was  of  sound 
mind  were  based  on  facts  already  detailed 
in  evidence,  their  testimony  was  compe- 
tent.    Smith  V.   Ryan   [Iowa]    112  N.  W.   8. 

22.  Question  as  to  a  person's  mental  con- 
dition going  beyond  the  facts  testified  to 
by  the  witness  Is  improper.  Loveman  v. 
Birmingham  R.  L.  &  P.  Co.  [Ala.]  43  So.  411. 
Opinion  of  nonexpert  as  to  whether  testator 
was  easily  influenced  held  inadmissible 
without  stating  the  facts.  Heath  v.  Slaugh- 
ter, 127  Ga.  747,  57  S.  E.  69.  A  nonexpert 
witness  may  state  all  the  facts  he  knows 
in  relation  to  a  testator  bearing  on  the 
state  of  his  mind  and  the  nature  of  his 
acts,  and  may  give  his  opinion,  based  on 
such  facts  as  to  the  condition  of  the  testa- 
tor's mind,  but  it  is  improper  to  ask  him 
to  state  whether,  in  his  opinion,  the  testa- 
tor had  a  decided  and  rational  desire  when 
he  made  the  will  or  whether  his  desires 
were  like  the  ravings  of  a  madman  or  the 
pratings  of  an  Idiot,  or  the  whim  of  a 
child.     Id. 

23.  In  re  Wilson's  Estate  [Neb.]  Ill  N. 
W.  788.  Where  a  nonexpert  testifies  In  fa- 
vor of  mental  capacity,  he  cannot  be  lim- 
ited so  strictly  to  specific  facts  as  one  who 
testifies  to  mental  unsoundness  or  Insan- 
ity.    Smith  V.  Ryan    [Iowa]    112  N.  W.   8. 

24.  In  re  Wilson's  Estate  [Neb.]  Ill  N. 
W.   788. 

25.  Schoenberg  &  Co.  v.  City  Trust,  Safe 
Deposit  &  Surety  Co.,  52  Misc.  104,  101  N.  T. 
S.  798.  In  New  York  nonexperts  may  char- 
acterize the  acts  and  words  of  a  person  as 
rational  or  Irrational,  but  may  not  so  char- 
acterize the  person  doing  or  saying  them. 
In  re  Small's  Will,  118  App.  Dlv.  502,  103  N. 
Y.  S.   705. 
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(§9)  B.  Subjects  of  expert  testimony. ^^ — Expert  opinion  evidence  is  admis- 
sible in  regard  to  matters  adequate  knowledge  of  which  presupposes  special  skill, 
experience,  or  investigation.^'^     It  is  inadmissible  upon  matters  of  common  knowl- 


26.  See  7   C.  L.   1585. 

27.  "Whether  expert  testimony  is  admis- 
sible on  a  particular  subject  is  largely  dis- 
cretionary with  the  trial  court.  Meyer 
Bros.  Drug  Co.  v.  Madden,  Graham  &  Co. 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  908,  99  S. 
W.   723. 

Illu.strntlons.  In  general:  Proper  and 
safe  method  of  piling  flour  in  fifty  pound 
sacks.  Commerce  Mill.  &  Grain  Co.  v. 
Gowan  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep. 
6S7,  104  S.  "W.  916.  Held  error  not  to  al- 
low witness  to  state  whether  a  railroad 
would  not  be  a  benefit  to  certain  land  un- 
der certain  future  conditions  which  were 
not  impossible.  Taber  v.  New  York,  P.  & 
B.  R.  Co.  [R.  I.]  67  A.  9.  "Where  books  of 
account  have  been  introduced  in  evidence, 
an  expert  bookkeeper  may  testify  that  he 
has  examined  the  books  and  reached  given 
results  from  the  entries  therein  to  aid  the 
jury,  the  proper  deductions  to  be  made 
from  the  entries  being  at  last  solely  for 
the  jury.  Crawford  v.  Roney,  126  Ga.  763, 
55  S.  E.  499.  In  action  for  injuries  caused 
by  contact  witli  defectively  insulated  elec- 
tric wire,  expert  held  properly  allowed  to 
state,  basing  his  opinion  on  facts  in  evi- 
dence, whether  wire  in  question  was  properly 
insulated.  Denver  Consol.  Elec.  Co.  v.  Wal- 
ters [Colo.]  89  P.  815.  Expert  opinion  on 
question  of  competency  of  one  engaged  in 
the  oil  refining  business  held  competent 
when  given  by  experts  in  the  work  who 
had  been  intimately  associated  with  the 
person  in  question  for  many  years  and  had 
seen  him  at  work.  United  Oil  &  Refining 
Co  V.  Grey  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  670,  102  S.  W.  934.  In  action  for  in- 
juries to  miner  injured  by  fall  of  rock  from 
roof  of  room  where  ho  was  working,  expert 
testimony  was  competent  to  show  what  was 
usually  done  to  prevent  such  accidents. 
Spencer  v.  Bruner  [Mo.  App.]  103  S.  "W.  578. 
"Witnesses  who  had  examined  a  die,  and  a 
splinter  alleged  to  have  been  split  from  it, 
and  v^rhich  injured  plaintiff,  and  who  testi- 
fied that  they  examined  the  edges,  surface, 
hardness,  etc.,  of  the  die  and  the  splinter, 
using  a  microscope,  -were  properly  allowed 
that  the  splinter  came  from  the  die,  their 
information  being  special  and  outside  the 
range  of  common  knowledge.  Hocking  v. 
"Windsor  Spring  Co.  ["Wis.]  Ill  N.  W.  685. 
In  railroad  condemnation  case  expert  testi- 
mony was  held  competent  on  question 
whether  tile  of  a  certain  size  in  a  drainage 
ditch  under  the  embankment  would  be  suffi- 
cient to  carry  off  the  water  which  would 
be  brought  there.  New  Jersey,  etc.,  R.  Co. 
V.  Tutt  [Ind.]  80  N.  E.  420.  "Where  injuries 
were  caused  by  electric  shock  claimed  to 
have  resulted  from  placing  electric  lamp 
pole  too  close  to  iron  awning,  it  was  proper 
to  allow  expert  to  testify  whether  pole 
could  have  been  so  placed  as  to  allow  a 
lamp  trimmer  to  perform  his  duties  with- 
out coming  in  contact  with  the  awning. 
Home  V.  Consolidated  Rys.,  Light  &  Power 
Co.,  144  N.  C.  375,  57  S.  E.  19.  Cattleman, 
experienced  in  dealing  at  points  in  ques- 
tion,   properly    allowed    to    give    estimate    of 


loss  of  weight  in  cattle  caused  by  reship- 
ment  at  certain  points.  St.  Louis,  etc.,  R.  Co. 
V.  Gunter  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
571,  99  S.  "W.  152.  Experienced  cattleman 
properly  allowed  to  state  what  cattle  would 
have  sold  for  on  a  particular  date,  being 
familiar  with  market  price  and  class  of 
cattle  in  question.  Id.  Expert  properly  al- 
lowed to  state  estimate  of  weight  and 
shrinkage  of  cattle  in  action  for  loss 
against  carriers.  St.  Louis,  etc.,  R.  Co.  v. 
Dodson  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
109,  97  S.  "W.  523.  An  expert,  duly  qualified, 
who  has  stated  all  the  facts  on  which  his 
opinion  is  based,  may  properly  be  allowed 
to  state  what  the  "regulation"  of  a  particu- 
lar organ  indicated,  to  show  that  the  in- 
strument had  been  improperly  used.  Estey 
Organ  Co.  v.  Lehman  [Wis.]  Ill  N.  W.  1097. 
Electrician  of  seventeen  years'  experience 
may  properly  state  whether  precautions 
were  necessary  In  repairing  broken  electric 
wires.  Jacksonville  Elec.  Co.  v.  Sloan  [Fla.] 
42  So.  516.  Held  proper  to  allow  an  expert 
on  latches  on  switches  in  coal  mines  to 
state  that  he  did  not  consider  latches  safe 
on  main  slopes.  Southern  Coal  &  Coke  Co. 
V.  Swinney  [Ala.]  42  So.  808.  Expert  tes- 
timony that  premises  were  too  damp  for 
dry  goods  stock  and  that  stock  would  have 
been  damaged  if  allowed  to  remain  held 
proper.  Meyer  Bros.  Drug  Co.  v.  Madden, 
Graham  &  Co.  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  908,  99  S.  W.  723.  The  reasonable 
value  of  services  as  attorney  in  the  pre- 
paration of  abstracts  of  title  and  perfect- 
ing of  title  held  a  proper  subject  for  expert 
opinion.  Morehead's  Trustee  v.  Anderson, 
30  Ky.  L.  R.  1137,  100  S.  W.  340.  In  action 
for  damages  to  land  by  reason  of  removal 
of  lateral  support,  qualified  witnesses  may 
testify  to  the  value  of  the  la,nd  before 
and  after  the  Injury.  Schmoe  v.  Cotton, 
167  Ind.  364,  79  N.  E.  184.  Expert  opinions 
held  proper  on  subject  of  value  of  certain 
vehicles  when  new,  and  as  secondhand. 
Texas  &  P.  R.  Co.  v.  Wilson's  Hack  Line 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  226,  101 
S.  W.  1042.  Character  of  soil,  and  crops  it 
will  produce,  may  be  shown  by  experts  who 
have  testified  to  value  of  land  taken.  New 
Jersey,  etc.,  R.  Co.  v.  Tutt  [Ind.]  80  N.  E. 
420.  Expert  may  state  that  railroad  nuis- 
ance caused  depreciation  of  fifty  per  cent 
in  value  of  property,  though  he  cannot 
state  depreciation  in  dollars  and  cents. 
St  Louis,  etc.,  R.  Co.  v.  Payne  [Tex.  Civ. 
App]  19  Tex.  Ct.  Rep.  765,  104  S.  W.  1077. 
Market  value  of  vessel  at  time  of  destruc- 
tion may  be  shown  by  opinions  of  persons 
who  by  experience  and  knowledge  of  the 
vessels  are  qualified  to  testify  in  regard 
thereto.     The   Mobile,    147   F.    882. 

Medical  anrt  scientific  matters:  Testimony 
of  physician  that  he  could  state  whether 
injuries  were  painful  is  not  testimony  that 
they  were  painful.  Barry  v.  Kurshan,  103 
N.  Y.  S.  120.  Medical  testimony  explaining 
condition  of  broken  bone  as  shown  by  an 
X-ray  picture  held  admissible.  Sheldon  v. 
Wright  ["Vt.]  67  A.  807.  Physician  who 
attended     plaintiff     and     knew     extent     and 


1296 


EVIDENCE  §  9B. 


9  Cur.  Law. 


edge,-^  or  \7hen  the  facts  can  be  intelligibly  presented  to  the  jury  and  are  of  such  a 
nature  that  jurors  generally  are  competent  to  form  opinions  and  draw  conclusions 
from  them.-^     Expert  opinion  is  inadmissible  upon  the  ultimate  issues  of  fact  ^^ 


character  of  Injury  could  state  that  she 
could  not  have  used  limbs  or  ankle  without 
crutches  sooner  than  she  did.  Galveston, 
etc.,  R.  Co.  V.  Alberti  [Tex.  Civ.  App.]  19 
Tex.  Ct.  Rep.  544,  103  S.  W.  699.  Where  ex- 
perts had  applied  tests  to  patient,  held 
proper  to  inquire  of  another  expert  whether 
the  tests  were  fair  and  proper.  Rowe  v. 
Whatcom  Co.  R.  &  Light  Co.  [Wash.]  87 
P.  921.  Symptoms  being  shown,  physicians 
may  testify  to  progress  of  a  disease.  Nelson 
V.  Chicago  &  N.  W.  R.  Co.,  130  Wis.  214,  109 
N.  W.  933.  In  an  action  to  recover  for  a 
horse  alleged  to  have  been  overdriven,  tes- 
timony of  a  veterinary  was  competent  as 
to  the  proper  manner  of  treating  a  sick 
horse,  not  to  show  the  care  required  of 
defendant,  but  to  show  the  condition  of  the 
horse  and  the  causo  of  such  condition. 
Welch  V.  Fransioli  [Wash.]  90  P.  644.  Ex- 
pert medical  testimony  as  to  w^hat  a  mid- 
wife does  or  is  expected  to  do  as  such 
held  competent  on  issue  whether  such  acts 
constituted  the  practice  of  medicine. 
Commonwealth  v.  Porn  [Mass.]  81  N.  E. 
305. 

Railroad  construction  and  operation: 
Properly  qualified  ■witness  may  give  opin- 
ion as  to  effect  of  bent  point  of  split  rail 
in  a  switch  on  trains  passing  over  it. 
Place  V.  Grand  Trunk  R.  Co.  [Vt.]  67  A. 
545.  Rules  of  Master  Car  Builders'  Associa- 
tion held  admissible  to  show  proper  con- 
struction of  car.  Leas  v.  Continental  Fruit 
Exp.  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  394, 
99  S,  W.  859.  Experienced  railroad  man  prop- 
erly allowed  to  state  that  street  car  could 
be  stopped  in  shorter  space  than  locomotive 
train.  Northern  Tex.  Trac.  Co.  v.  Caldwell 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  88,  99  S. 
W.  869.  Expert  testimony  is  admissible  on 
question  whether  vibration  of  trestle  caused 
by  trains  moving  over  it  would  cause  nails 
to  start  and  the  timbers  to  become  loose, 
and  whether  spikes  or  nails  should  have 
been  used  to  secure  them.  Bundy  v.  Sierra 
Lumber  Co.,  149  Cal.  772.  87  P.  622.  Ex- 
pert testimony  that  a  locomotive  engine, 
properly  equipped  and  carefully  operated, 
will  not  set  out  a  fire  held  proper  in  action 
for  damages  by  fire  claimed  to  have  been 
started  by  locomotive  engine.  St.  Louis  & 
S.  F.  R.  Co.  V.  Noland  [Kan.]  90  P.  273. 
Competent  and  experienced  engineers  are 
properly  allowed  to  state  within  what  dis- 
tance trains  can  be  stopped  under  certain 
conditions.  Galveston,  etc.,  R.  Co.  v.  Mur- 
ray [Tex.  Civ.  App^]  18  Tex.  Ct.  Rep.  566, 
99  S.  W.  144.  Competent  engineers  may 
state  whether  running  an  engine  without 
a  spark  arrester  and  with  damper  open 
past  buildings  where  there  was  imflamma- 
ble  material  was  a  proper  operation  of  the 
engine.  Underwood  v.  Stevens  Co.  [Mich.] 
14  Det.  Leg.  N.  296,  112  N.  W.  487.  Com- 
petent witnesses  may  give  opinions  on  dis- 
tance in  wiiich  engine  could  be  stopped 
under  certain  conditions.  Wise  Terminal 
Co.  V.  McCormlck  [Va.]  58  S.  E.  584. 
Whether  the  shifting  of  the  tracks  of  a 
railroad  according  to  a  given  plan  was 
feasible,  and  whether  It  would  Increase  the 


cost  of  operation  and  maintenance,  or  in- 
terfere with  the  handling  of  business  or 
increase  the  danger,  held  a  proper  subject 
for  expert  opinion.  Atlantic  &  B.  R.  Co.  v. 
Cordele   [Ga.]   57  S.  E.   493. 

Machinery,  construction,  engineering:  If 
the  skill  and  experience  of  witnesses  In 
mechanical  work  will  aid  and  is  necessary 
to  aid  tlie  jury,  their  testimony  on  the  issue 
Is  competent.  Testimony  by  carpenters  as 
to  number  of  nails  required  to  hold  a  cleat 
to  support  a  man  held  competent.  Combs 
V.  Rountree  Const.  Co.  [Mo.]  104  S.  W.  77. 
Where  the  machine  by  which  plaintiff  was 
Injured  was  a  comparatively  new  invention 
and  complicated,  it  was  proper  to  allow 
experts  to  testify  that  it  should  have  been 
equipped  with  a  guard  or  a  cover  at  a  par- 
ticular place,  that  the  machines  when 
shipped  from  the  factory  had  such  guards, 
and  that  machine  In  question  had  a  place 
for  one.  Ford  v.  Providence  Coal  Co..  30 
Ky.  Lu  R.  698,  99  S.  W.  609.  Expert  testi- 
mony held  proper  on  question  which  method 
of  operating  a  complicated  machine  was 
the  less  dangerous.  Swarts  v.  Wilson  Mfg. 
Co.,  115  App.  Div.  739,  100  N.  Y.  S.  1054. 
Expert  may  testify  to  usual  manner  of 
placing  a  counterpoise  on  a  movable  steam 
derrick  to  keep  it  from  tipping.  Redhead 
V.  Dunbar  &  Sullivan  Dredging  Co.,  116 
App.  Div.  34,  101  N.  Y.  S.  301.  Held  proper, 
in  action  for  injuries  alleged  to  have  been 
caused  by  splinter  from  steel  die,  to  allow 
experts  to  testify  that  die  was  improperly 
set,  and  to  state  the  facts  on  w^hich  their 
opinion  was  based.  Hocking  v.  Windsor 
Spring  Co.  [Wis.]  Ill  N.  W.  685.  Held 
proper  to  allow  a  witness  shown  to  be  an 
expert  by  long  experience  in  such  matters 
to  state  that  bent  glass  doors  in  jewelry 
cases  would  not  work  as  smoothly  as 
straight  doors,  and  to  explai'n  reason. 
Crankshaw  v.  Schweizer  Mfg.  Co.,  1  Ga. 
App.  363,  58  S.  E.  222.  Expert  testimony 
In  regard  to  certain  machinery  and  the 
manner  of  its  operation  held  competent 
and  proper.  Odegard  v.  North  Wisconsin 
Lumber  Co.,  130  Wis.  659.  110  N.  W.  809. 
Expert  testimony  of  surveyors  as  to  loca- 
tion and  boundaries  of  lands  admissible 
in  ejectment  action  where  issue  was 
whether  land  in  question  was  part  of  a 
certain  lot.  Chappell  v.  Roberts  [Ala.]  43 
So.   489. 

28.  Hildebrand  v.  United  Artisans  [Or.] 
91  P.  542.  Expert  testimony  Is  not  com- 
petent on  question  whether  an  ordinary 
hatchet  was  a  proper  tool  with  which  to 
remove  a  box  cover.  Whalen  v.  Rosnosky 
[Mass.]  81  N.  E.  282.  That  a  heavy  team 
driven  rapidly  on  a  paved  street  would 
make  considerable  noise.  Star  Brew.  Co. 
V.  Houck,  126  111.  App.  608.  Expert  opin- 
ions are  inadmissible  on  a  subject  which 
can  readily  be  understood  by  men  of  ordi- 
nary experience  and  education.  Riley  v. 
American  Steel  &  Wire  Co.,  129  111.  App.  123. 

20.  Whether  vertical  belt  and  horizontal 
shaft  In  factory  were  sufllclently  guarded 
held    not    a    question    for    expert    testimony. 
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and  upon  questions  of  law,^i  but  the  witness  may  be  permitted  to  state  what  might 
have  caused  a  condition  shown  by  the  evidence  to  exist.^- 

In  personal  injury  cases  medical  experts  are  properly,  allowed  to  state  their  opin- 
ions as  to  the  probable  duration  or  recurrence  of  the  plaintiff's  injuries  or  condi- 
tion/^ and  as  to  the  probable  producing  cause  or  causes  of  plaintiff's  malady  or  con- 


Morgan  V.  Ha&er  &  Sons  Hing-e  Mfg.  Co., 
120  Mo.  App.  590,  97  S.  W.  638.  Where  ques- 
tion desciibing'  the  manner  in  which  body 
was  found  and  showing  the  conditions  sur- 
rounding it,  wliich  pointed  to  the  fact 
that  death  was  caused  by  electricity,  is 
based  on  the  evidence,  it  is  proper  to  aslc 
expert  w^hat  might  have  caused  the  injury. 
Goddard  v.  Enzler,  123  111.  App.  108.  See 
222  111.  462,  78  N.  E.  805.  "Where  knowledge 
of  a  subject  does  not  lie  within  the  range 
of  the  common  knowledge  a  jury  is  sup- 
posed to  possess,  expert  testimony  is  com- 
petent. Elgin  J.  &  E.  R.  Co.  v.  Myers,  129 
land  was  covered  by  deed  incompetent. 
Witness  should  be  confined  to  statement  ot 
111.  App.  12.  OpiniO|n  of  witness  as  to  what 
facts.  Ball  v.  Loughrldge,  SO  Ky.  L.  R. 
1123,  100  S.  W.  275.  In  action  for  injuries 
alleged  to  have  been  caused  by  pole  in  the 
street,  where  witness  testified  to  all  the 
facts,  such  as  the  size,  location,  and  struc- 
ture of  the  pole  and  the  conditions  as  they 
existed,  it  was  proper  to  exclude  his  opin- 
ion as  to  whether  it  was  dangerous.  Mc- 
Kim  V.  Philadelphia,  217  Pa.  243,  66  A.  340. 
Question  as  to  what  an  inspection  of  cer- 
tam  books  would  have  shown  incompetent. 
McKone  v.  Metropolitan  Life  Ins.  Co.  [Wis.] 
110  N.  W.  472.  Opinion  of  street  car  con- 
ductor inadmissible  on  necessity  of  assist- 
ing unencumbered  ladies  on  and  off  cars. 
San  Antonio  Trac.  Co.  v.  Flory  [Tex.  Civ. 
App.]  18  Tex.  Ct.  Rep.  575.  100  S.  W.  200. 
Held  improper  to  allow  witness  to  state 
that  he  considered  cattle  pens  at  shipping 
pens  insufficient  for  the  business  done. 
Texas  &  P.  R.  Co.  v.  Slator  [Tex.  Civ.  App.] 
IS  Tex.  Ct.  Rep.  682,  102  S.  W.  156.  A  wit- 
ness may  state  facts  from  which  dama,ge 
is  alleged  to  have  accrued,  but  may  not 
state  his  opinion  as  to  the  damage's  result- 
ing from  a  particular  act.  Montgomery  v. 
Somers    [Or.]    90    P.    674. 

30.  Whether  shipment  of  cattle  was  as 
rapid  sls  possible  in  a  particular  case.  St. 
I^ouis,  etc.,  R.  Co.  v.  Gunter  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  571,  99  S.  W.  152. 
Whether  trench  in  which  plaintiff  was 
working  should  have  been  braced.  Smith 
V.  Kansas  City  [Mo.  App.]  101  S.  W.  1118. 
Question  w^hich  permits  witness  to  consider 
facts  in  evidence  and  state  what  in  his 
opinion  brought  about  a  certain  condition 
is  improper  as  invading  the  province  of  the 
jury.  City  of  Chicago  v.  O'Donnell,  124 
111.  App.  78.  Question  to  medical  witness 
ending,  "What  would  j'ou  say  his  condition 
was  occasioned  by?"  held  improper  as  per- 
mitting witness  to  invade  the  province  of 
the  jury.  City  of  Chicago  v.  France,  124 
111.  App.  648.  Question  which  would  per- 
mit witness  to  state  what  in  his  opinion 
caused  the  injury  complained  of  is  im- 
proper. City  o.f  Chicago  v.  Rosenbaum,  126 
111.  App.  93.  What  would  be  a  safe  rate  of 
speed  for  a  car  at  a  particular  place  is  I 
9  Curr.  L.—  82, 


not  a  subject  of  expert  testimony.  Ford's 
Adm'r  v.  PaducaJi  City  R.,  30  Ky.  L.  R.  644, 
99  S.  W.  355.  Opinion  of  witnesses  incom- 
petent as  to  whether  appliance  consisting 
of  snatch  block  or  pulley  was  reasonably 
safe,  and  where  employe  should  stand  per- 
forming his  duties  in  connection  therewith. 
Virginia-Carolina  Chem.  Co.  v.  Knight.  106 
Va.  674,  56  S.  E.  725.  Experts  may  give 
facts  as  to  efficiency  of  krakes  of  various 
kinds,  but  testimony  that  a  certain  brake 
could  not  be  relied  on  to  work  "uniformly," 
and  that  the  insufficiency  of  the  brake  was 
the  cause  of  a  particular  accident,  was  im- 
proper. Regan  v.  Brooklyn  Heights  R.  Co., 
115  App.  Div.  705,  101  N.  Y.  S.  213.  Where 
two  employes  were  engaged  in  dumping 
acid  pots,  using  hooks,  and  one  hook 
slipped,  allowing  the  pot  to  tip,  injuring  an 
employe,  it  was  error  to  admit  an  expert 
engineer  to  testify  that  the  accident  was 
caused  by  reason  of  a  certain  defect  in  the 
hook,  the  Issue  being  for  the  jury.  Welle 
V.  Celluloid  Co.,  1S6  N.  Y.  319,  79  N.  E.  6. 
Improper  to  ask  physician  if  he  concurred 
in  supposed  opinion  of  another  physician 
as  to  extent  of  plaintiff's  injuries.  Galves- 
ton, etc.,  R.  Co.  V.  Alberti  [Tex.  Civ.  App.] 
19  Tex.  Ct.  Rep.  544,  103  S.  W.  699.  Im- 
proper to'  allow  experts  to  state  what  was 
the  cause  of  an  explosion,  though  they  may 
state  what  causes  might  have  produced  it. 
Caster  Electrolytic  Alkali  Co.  v.  Davies  [C. 
C.  A.]  154  F.  938.  Hypothetical  question 
held  not  to  call  for  opinion  on  the  merits 
of  the  case.  Order  of  United  Commercial 
Travelers  of  America  v.  Barnes  [Kan.]  90 
P.  293.  An  expert  cannot  give  an  opinion 
on  a  question  of  fact;  the  only  purpose  of 
a  hypothetical  question  is  to  obtain  an 
opinion  on  matters  not  within  the  observa- 
tion or  experience  of  ordinary  jurors,  based 
on  facts,  assumed  to  be  true,  but  whose 
truth  is  for  the  jury.  Chicago  Union  Trac. 
Co.    v.    Roberts,    229    111.    481,    82    N.    E.    401. 

31.  Expert  witnesses  should  not  be  al- 
lowed to  state  whether  they  considered  a 
testator  able  to  make  a  last  will  and  testa- 
ment, the  question  of  testamentary  capacity 
being  one  of  law.  In  re  Cheney's  Estate 
[Neb.]  110  N.  W.  731.  Question  to  an  engi- 
neer as  to  the  practice  of  engineers  in 
determining  whose  duty  it  was  to  see  that 
plans  are  followed  held  for  court,  not  for 
expert.  Arkwright  Mills  Co.  v.  Aultman  & 
Taylor  Mach.   Co.    [C.   C.  A.]    145   F.    783. 

32.  It  is  proper  for  expert  to  state  what 
may  have  caused  a  physical  condition 
shown  by  the  evidence  to  exist.  Chicago 
City   R.   Co.   V.   Foster,   128   111.   App.   571. 

33.  Question  to  physician  who  had  ex- 
amined party  as  to  when  she  would  ulti- 
mately recover  held  proper.  Simone  v. 
Rhode  Island  Co.  [R.  I.]  66  A.  202.  The 
probable  duration  or  recurrence  of  a  per- 
son's malady  is  a  proper  subject  of  expert 
testimony.        Ellis    v.    Rhode    Island    Co.    [R. 


1298 


EVIDENCE  §  9C. 


9  Cur.  Law. 


dition.^*  It  is  also  generally  held  that  they  may  state  what  external  causes  might 
have  or  could  have  produced  the  injury  or  condition  complained  of/'  but  they 
should  not  be  allowed  to  express  an  opinion  on  the  question  whether  such  injury  or 
condition  was  in  fact  caused  by  the  negligent  act  or  omission,  or  the  particular  fall 
or  other  accident  or  occurrence  set  out  in  the  complaint.^® 

(§9)  C.  Qualifications  of  experts.^'' — Qualification  of  a  witness  to  testify  as 
an  expert  is  a  preliminary  question  ^^  addressed  largely  to  the  discretion  of  the  trial 
court.^*     Special  familiarity  with  the  subject  under  investigation,  experience,  and 


I.]  67  A.  428.  Question  assuming-  symptoms 
and  facts  in  evidence  and  inquiring  as  to 
permanency  of  injuries  held  proper.  Sou- 
thern  R.   Co.   V.  Hobbs    [Ala.]    43   So.   844. 

84.  Physician  may  state  that  in  his  opin- 
ion certain  injuries  were  produced  by 
traumatism.  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Cherry  [Tex.  Civ.  App]  17  Tex.  Ct.  Rep. 
505,  98  S.  W.  898.  Physician's  testimony  as 
to  plaintiff's  present  condition,  a  wound  on 
his  head,  and  whether  his  headaches  were 
caused  by  the  wound,  held  proper  in  per- 
sonal injury  case.  Southern  R.  Co.  v.  Hobbs 
[Ala.]  43  So.  844.  Qualified  physician  who 
had  attended  plaintiff  at  time  of  injury 
and  some  time  afterwards  properly  allowed 
to  testify  to  what  was  the  producing  cause 
of  sleeplessness  and  nervousness  which  his 
patient  suffered  from.  Indianapolis  &  E.  R. 
Co.  v.  Bennett,  39  Ind.  141,  79  N.  E.  389. 
Physician  properly  allowed  to  testify  that 
plaintiff's  nervous  condition  was  due  to 
injuries  suffered.  Galveston,  etc.,  R.  Co.  v. 
Stoy  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  849, 
99  S.  W.  135.  Not  error  to  allow  experts  to 
state  whether  plaintiff's  condition  was  due 
to  the  Injury  received  by  her  in  the  acci- 
dent In  question  when  it  was  proved  other- 
wise that  she  was  injured  by  the  fall  for 
which  suit  was  brought.  City  of  Claieag-o 
V.  Didier,  227  111.  571,  81  N.  E.  698.  Held 
proper  to  allow  them  to  state  that  lier 
condition  "had  been  produced"  by  her  in- 
juries; not  necessary  to  ask  if  it  "might 
have   been"   so   caused.     Id. 

35.  Physician  may  testify  whether  con- 
dition of  patient  might  have  resulted  from 
injury  received  by  fall.  Chicago  City  R. 
Co.  V.  Foster,  226  111.  288,  80  N.  E.  762. 
Physician  may  testify  whether  patient's 
condition  might  have  been  produced  by  a 
certain  accident.  Thomas  v.  Metropolitan 
St.  R.  Co.,  125  Mo.  App.  131,  100  S.  W.  1121. 
Held  proper  to  allow  the  physician  to  answer 
question  to  which  of  two  cau.ses  he  would' 
attribute  the  condition  of  the  patient,  one 
of  the  causes  being  the  accident  complained 
of  and  the  other  the  patient's  physical  con- 
dition and  surroundings  at  tiie  time. 
Smith  v.  Kansas  City  [Mo.  App.]  101  S.  W. 
1118.  Medical  witnesses  may  state  whether 
injuries  described  might  naturally  have 
resulted  from  the  patient  having  been 
thrown  from  a  buggy  to  the  street.  Mayes 
V.  Metropolitan  St.  R.  Co.,  121  Mo.  App.  614, 
97  S.  W.  612.  Where  physician  testified  to 
condition  of  plaintiff  three  years  after 
injury,  his  testimony  as  to  whether  plain- 
tiff's condition  could  have  resulted  from  a 
fall  was  Inadmissil)le  Mackey  v.  Interur- 
ban  St.  R.  Co.,  115  App.  Div.  467,  101  N.  Y. 
S.  439.  An  opinion  that  a  patient's  con- 
dition   must    have    been    caused    by    certain 


named  causes  does  not  Invade  the  province 
of  the  jury.  City  of  Chicago  v.  McNally, 
227  111.  14,  SI  N.  E.  23.  Physician  properly 
allowed  to  state  whether  plaintiff's  condi- 
tion was  due  to  traumatism  or  other 
causes.  Chicago  Union  Trac.  Co.  v.  Roberts, 
229  111.  481,  82  N.  E.  401.  A  physician  may 
be  asked  either  wliether  an  injury  was  the 
cause  of  a  condition  or  whether  it  was 
sufficient  to  cause  such  condition.  Id. 
Where  there  is  evidence  that  a  person's 
condition  resulted  from  injuries  received 
in  a  particular  accident,  physicians  may 
testify  that  such  condition  might  or  could 
have  been  so  produced.  Kehoe  v.  Inter- 
national R.  Co.,  56  Misc.  138,  106  N.  T.  S. 
196. 

36.  Question  to  medical  expert  construed 
as  calling  for  opinion  whether  Injury  caused 
plaintiff's  pains  and  present  condition,  and 
hence  held  improper.  Roscoe  v.  Metro- 
politan St.  R.  Co.,  202  Mo.  576,  101  S.  W.  32. 
Wliether  plaintiff's  condition  was  due  to 
the  alleged  accident  was  not  proper  opin- 
ion evidence.  Thomas  v.  Metropolitan  St. 
R.  Co.,  125  Mo.  App.  131,  100  S.  W.  1121. 
Opinion  of  physician  whether  fall  In  a 
car  produced  the  injury  of  his  patient  held 
Inadmissible  Lutz  v.  Metropolitan  St.  R. 
Co.,  123  Mo.  App.  499,  100  S.  W.  46.  A 
certain  condition  and  a  certain  accident 
and  shock  being  assumed,  a  medical  expert 
was  asked,  "Did  such  condition  In  your 
opinion  result  from  that  shock?"  and  the 
answer  was,  "We  might  suppose  that  It 
did."  Held  not  proper  expert  testimony. 
Thomas  v  Metropolitan  St.  R.  Co.,  125  Mo. 
App.  131,  100  S.  W.  1121.  In  a,ctIon  for 
personal  Injuries  physician  was  improperly 
allowed  to  3tate  whether  he  attributed 
plaintiff's  injuries  to  a  fall  on  the  city 
sidewalks,  as  claimed,  or  to  a  fall  on  the 
steps  of  her  house,  some  time  before,  as 
shown  by  the  evidence,  this  being  a  ques- 
tion for  the  jury.  Spaulding  v.  Edina,  122 
Mo.   App.    65,    97    S.   W.    545. 

37.  See  7  C.  L,.  1588. 

38.  The  qualifications  of  a  witness  Is  a 
preliminary  question  a.ddressed  largely  to 
the  discretion  of  the  trial  court.  Cleveland 
V.   Rowe,   99  Minn.   444,   109  N.  W.   817. 

30.  Markowitz  v.  Pittsburg  &  C.  R.  Co., 
216  Pa.  535,  65  A.  1097;  Meyer  Bros.  Drug 
Co.  V.  Madden,  Graham  &  Co.  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  908,  99  S.  W.  723. 
Decision  of  trial  court  on  qualification  of 
expert  Is  final  In  the  absence  of  some  error 
of  law.  Atlantic  Coast  Line  R  Co.  v. 
Crosby  [Fla.]  43  So.  318.  Determination 
of  trial  judge  tha.t  expert  witness  Is  quali- 
fied is  conclusive  If  supported  l)y  evidence. 
Home  v.  Consolidated  Rys.,  Light  &  Power 
Co.,    144   N.   C.    375,   57   S.   E.    19.     Decision   of 
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professional  skill  and  training,  are  the  tests  usually  applied.***     Expert  capacity  is  a 
matter  wholly  relative  to  the  subject  of  a  particular  question.*^ 


trial  court  on  qualification  of  expert  will 
not  be  disturbed,  unless  founded  on  an 
error  of  law  or  grossly  wrong  on  the  evi- 
dence. Municipal  Ct.  of  Providence  v. 
Kirby  [R.  I]  67  A.  8.  The  qualification  of 
experts  rests  largely  in  the  discretion  of 
the  coTart  and  depends  to  a  large  extent 
on  the  facts  of  the  particular  case.  Sou- 
chek  V.  Karr  [Neb.]  Ill  N.  W.  150.  "When 
a  question  in  issue  Involves  special  knowl- 
edge or  skill,  and  the  opinion  of  a  witness 
is  asked,  the  trial  court  is  the  sole  judge 
of  the  witness'  qualifications  to  answer 
if  there  is  any  evidence  tending  to  show 
that  he  has  knowledge  or  skill  with  respect 
to  the  matter  under  consideration.  Place 
v.  Grand  Trunk  R.  Co.  [Vt.]  67  A.  545. 
Whether  retail  fur  dealers  were  qualified  to 
testify  as  to  a  custom  in  the  fur  trade  held 
a  question  of  fact  for  tlie  trial  court.  Hess, 
Bases  &  Co.  v.  Shurtleft  [N.  H.]  65  A.  377. 
Qualifications  of  expert  on  handwriting  for 
trial  court.  Griffin  v.  Working  Woman's 
Home  Ass'n  [Ala.]  44  So.  605.  Competency 
of  witness  as  expert  on  nervous  diseases 
held  a  question  for  the  trial  court,  where 
witness  stated  he  w^as  a  graduate  of  a 
medical  school  and  had  practiced  medicine 
and  surgery  nine  years,  but  did  not  claim  to 
be  an  expert  on  nervous  diseases.  Spauld- 
ing  V.    Edina,    122   Mo.  App.   65,    97   S.  W.    545. 

40.  To  qualify  a  witness  as  an  expert 
to  give  an  opinion  on  any  particular  fact, 
he  must  be  shown  to  have  a  knowledge  of 
the  fact,  gained  either  from  practice  or 
study  or  both,  which  is  beyond  ordinary 
knowledge  or  observation.  Souchek  v.  Karr 
[Xeb.]  Ill  N.  W.  150.  Physician  must  be 
shown  to  be  qualified  by  actual  experience 
in  similar  cases  or  by  careful  and  deliberate 
study.  Hildebrand  v.  United  Artisans  [Or.] 
91  P.  542.  Opinion  evidence  may  be  given 
by  a  person  of  ordinary  intelligence  who 
has  by  opportunity  for  practice  acquired 
special  knowledge  which  is  outside  the 
limits  of  common  observation  and  which 
may  be  of  value  in  elucidating  the  matter 
under  investigation.  Crosby  v.  Wells  [N. 
J.  Err.  &  App.]  67  A.  295.  The  experiential 
qualifications  of  the  witness,  including  his 
opportunity  to  observe  the  very  thing 
under  inquiry,  being  first  shown,  his  special 
knowledge  may  be  imparted  to  the  jury 
under  questions  in  ordinary  form.  Crosby 
V.  Wells  [N.  J.  Err.  &  App.]  67  A.  295. 
Where  a  previous  habit  of  study  is  essen- 
tial to  the  formation  of  an  opinion  sought 
to  be  put  in  evidence,  only  such  persons 
are  competent  to  express  an  opinion  as 
have  by  experience,  special  learning,  or 
training,  gained  knowledge  of  the  subject- 
matter  superior  to  that  of  the  ordinary 
person.  City  of  Chicago  v.  McXally,  227 
111.  14,  81  N.  E.  23.  A  witness  may  be  com- 
petent from  actual  experiencei  with  an 
operation  though  ignorant  of  its  theory. 
Combination  of  crushed  stone  and  cement. 
McDonald  v.  Sundstrom,  31  Pa.  Super.  Ct. 
241. 

Witnesses  held  qualified:  Carpenter  with 
thirty  years'  experience,  some  of  which 
was    in    setting    plate    glass,    held    qualified 


to  give  opinion  evidence  on  cause  of  break- 
ing of  plate  glass  window.  Drouin  v.  Wil- 
son [Vt.]  67  A.  825.  Persons  of  practical 
railroad  experience  may  testify  as  to 
whether  certain;  buffers  at  end  of  spur 
track  were  safe  and  as  to  the  dangers  of 
an  overhead  structure  preventing  use  of 
handbrakes  near  end  of  spur  track.  Gila 
Valley,  G.  &  N.  R.  Co.  v.  Lyon,  203 
U.  S.  465,  51  Law.  Ed.  276.  Profes- 
sional engineer  having  experience  in  bridg- 
ing of  streams  and  familiar  with  the  lo- 
cality in  question  is  competent  as  to  negli- 
gent construction  of  bridge.  Dutton  v. 
Philadelphia,  B.  &  W.  R.  Co..  32  Pa.  Super. 
Ct.  630.  Architects,  suing  for  services,  are 
competent  expert  witnesses  on  the  value 
of  such  services.  Wheeler  v.  Anglim,  193 
Mass.  600,  79  N.  E.  810.  Witness  shown  to 
have  used  drilling  machines,  similar  to  that 
by  which  plaintiff  was  injured,  for  twenty- 
five  years,  held  properly  allowed  to  state 
that  a  string  used  for  a  bucket  on  a  hook 
of  the  machine  was  more  likely  to  let  the 
hook  fall.  Chicago,  etc.,  R.  Co.  v.  Denton 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  277,  101 
S.  W.  452.  Miner  with  eleven  years'  ex- 
perience, eighteen  months  in  mine  in  ques- 
tion, qualified  to  testify  to  sufficiency  of 
sprinkling  apparatus  to  keep  down  ex- 
plosive dust.  Bolen-Darnall  Coal  Co.  v 
'Williams  [Ind.  T.]  104  S.  W.  867.  Witness 
with  long  experience  with  oils  of  various 
kinds  held  qualified  to  testify  that  room  in 
which  oils  were  kept  was  not  properly 
ventilated  and  to  state  what  precautions 
for  employes'  safety  should  have  been 
taken.  Bardsley  v.  Gill  &  Co.  [Pa.]  66  A. 
1112.  In  action  on  fire  policy  insured  testi- 
fied that  he  was  familiar  with  all  his  stock 
and  could  recall  most  of  the  goods.  Held 
he  •was  qualified  to  express  an  opinion  on 
their  value.  Smith  v.  Mutual  Cash  Guar- 
anty Fire  Ins.  Co.  [S.  D.]  113  N.  W. 
94.  Witness  stated  she  was  the  mother 
of  children  and  knew  the  difference  be- 
tween a  prematurely  born  child  and  a  full 
grown  childi.  Held  qualified  to  testify 
whether  a  particular  child  was  prematurely 
born.  Bessemer  Coal,  Iron  &  Land  Co.  v. 
Doak  [Ala.]  44  So.  627.  One  who  had 
passed  under  a  certain  bridge  many  times, 
was  familiar  with  currents,  and  was  on  a 
vessel  wliich  caused  injuries  to  bridge  for 
which  suit  was  brought,  held  qualified  to 
testify  that  collision  with  bridge  would  not 
have  occurred  had  not  the  captain  given 
a  certain  order.  Multnomah  County  v.  Wil- 
liamette  Towing  Co.,  [Or.]  89  P.  389.  Former 
railroad  superintendent,  shown  to  have 
knowledge  of  railroad  rates  under  condi- 
tions similar  to  those  in  question,  held 
qualified  to  testify  as  to  what  would  be 
a  reasonable  rate  for  a  particular  haul, 
though  he  had  no  knowledge  of  the  finan- 
cial condition  of  the  road,  nor  of  the  cost 
of  transportation  on  the  particular  line  in 
question.  Halliday  Mill.  Co.  v.  Louisiana 
&  X.  Vf.  R.  Co.  [Ark]  98  S.  W^  374.  Former 
brakeman  held  qualified  to  testify  as  to 
duties  of  brakeman  by  telling  what  they 
usually   did   with   reference   to   keeping  tres- 
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passers  off  trains.  Charlton  v.  St.  Louis  & 
S.  F.  R.  Co..  200  Mo.  413,  98  S.  W.  529. 
Conductor  in  charge  on  train  on  which 
plaintiff  was  Injured,  who  had  long  experi- 
ence as  conductor  and  brakeman  and  knew 
the  equipment  of  trains  at  the  time  as  to 
buffer  plates  or  irons,  held  qualified  to 
state  whether  accident  in  question  could 
have  happened  if  cars  in  question  had  been 
equipped  with  buffer  irons  or  plates  such 
as  were  in  common  use  on  well  equipped 
trains  at  the  time.  Atlantic  Coast  Line  R. 
Co.  V.  Crosby  [Fla.]  43  So.  318.  Conductor 
on  street  car  who  had  observed  operation 
of  cars  qualified  to  state  in  what  distance 
one  going  at  a  certain  rate  could  be  stopped. 
Birmingham  R.,  Light  &  Power  Co.  v.  Ran- 
dle  [Ala.]  43  So.  355.  One  who  had  taught 
as  his  life  work,  and  had  been  employed 
in  the  state  for  fifteen  years,  held  qualified 
to  testify  that  it  was  customary  to  employ 
teachers  in  May  or  June.  Peacock  v.  Col- 
trane  [Tex.- Civ.  App.]  17  Tex.  Ct.  Rep.  609, 
99  S.  W.  107.  Experienced  millwright  held 
qualified  to  testify  whether  it  was  prac- 
ticable to  guard  a  transmission  shaft.  Mc- 
Ginnis  v.  Rigby  Printing  Co.,  122  Mo.  App. 
227,  99  S.  W.  4.  Surveyor  and  civil  engi- 
neer, skilled  in  bridge  and  trestle  building, 
and  who  had  observed  the  construction  of 
a  particular  trestle,  held  qualified  to  testify 
to  defects  in  original  construction  and  how 
it  should  have  been  rebuilt  in  order  to  make 
it  reasonably  safe.  Bundy  v.  Sierra  Lum- 
ber Co.,  149  Cal.  772,  87  P.  622.  Farmer  who 
had  been  growing  and  handling,  buying 
and  selling  melons  for  ten  or  twelve  years, 
and  was  engaged  in  the  melon  business  in 
a  certain  year,  in  a  certain  county,  held 
qualified  to  state  what  was  the  average 
rate  per  crate  of  melons  to  farmers  in  that 
year.  Colorado  Farm  &  Live  Stock  Co.  v. 
York  [Colo.]  88  P.  181.  One  brought  up  on 
a  farm,  and  who  followed  farming  af- 
ter growing  up,  held  qualified  to  state 
whether  there  was  a  good  stand  of  can- 
teloupes  on  land  a  certain  year.  Colorado 
Farm  &  Live  Stock  Co.  v.  York  [Colo.] 
88  P.  181.  Farmer  who  had  handled  and 
sold  hay  and  was  familiar  with  local  mar- 
ket and  had  examined  the  hay,  the  quality 
of  which  was  in  issue,  held  qualified  to 
state  whether  the  hay  in  question  was  con- 
sidered marketable.  Baton  v.  Blackburn 
[Or.]  88  P.  303.  Where  defendant  had  been 
at  work  a  month  when  injured  while  at- 
tempting to  board  a  car.  he  was  qualified 
to  testify  to  a  custom  of  employes  to  ride 
on  cars  as  he  was  .doing  at  the  time.  Daniel 
V.  Atlantic  Coast  Line  R.  Co.  [N.  C]  58  S. 
E.  601.  Witness  who  stated  that  he  had 
sent  ties  to  a  certain  market,  had  seen 
report  of  inspection  there,  and  knew  the 
ba-sis  of  inspections  there,  held  qualified  to 
give  opinion  on  what  would  be  result  of 
inspection  there  of  ties  which  he  was  fam- 
iliar with.  Lehigh  v.  S:tandard  Tie  Co. 
[Mich.]  14  Det.  Leg.  N.  283,  112  N.  W.  481. 
Witness  who  saw  cattle  weighed,  weights 
written  down,  and  knew  they  were  correct, 
and  had  a  memorandum  which  he  knew  at 
the  time  was  correct  and  which  he  used 
to  refresh  his  memory  while  testifying, 
held  qualified  to  testify  to  weights  though 
he  had  not  himself  weighed  the  cattle.  St. 
Louis,    etc.,    R.    Co.    v.    Dodson     [Tex.    Civ. 


App.]  16  Tex.  Ct.  Rep.  109,  97  S.  W.  523. 
"Where  witness  was  not  shown  to  be  scien- 
tifically qualified  on  the  subject  of  ex- 
plosives, but  stated  that  he  had  had  actual 
experience  with  gasoline  and  sugar  as  an 
explosive,  and  was  a  pharmacist,  his  opin- 
ion was  properly  received,  the  adverse  party 
not  showing  on  the  cross-examination  that 
he  was  not  qualified.  Bloch  v.  American 
Ins.  Co.  [Wis.]  112  N.  W.  45.  A  profes- 
sional nurse  who  had  had  fifteen  years' 
experience  in  obstetrical  cases,  and  who 
assisted  at  birth  of  child,  was  held  com- 
petent to  give  an  opinion  as  to  whether 
the  child  w^as  prematurely  born.  Souchek 
V.  Karr  [Neb.]  Ill  N.  W.  150.  Where  a 
physician  testified  that  he  had  been  the 
local  surgeon  for  the  defendant  railroad 
company,  had  their  rules  in  his  possession, 
and  had  examined  plaintiff  when  he  ap- 
plied for  a  position,  it  was  proper  to  allow 
him  to  state  whether  the  injuries  received 
by  plaintiff  were  such  as  to  permanently 
render  him  inacceptable,  according  to  rail- 
road standards,  as  a  locomotive  fireman. 
Chicago,  etc.,  R.  Co.  v.  Hiltibrand  [Tex.  Civ. 
App.]  IS  Tex.  Ct.  Rep.  93,  99  S.  W.  707. 
Evidence  of  physician  'who  said  he  was 
familiar  with  expectancy  tables,  having 
examined  for  insurance  companies  ten 
j'ears,  properly  allowed  to  state  expectancy 
of  person  he  had  seen.  Kansas  City  So.  R. 
Co.  V.  Morris,   80  Ark.   528,  98  S.  W.  363. 

As  to  values:  Witness  shown  to  have 
independent  knowledge  of  market  value  of 
horses  held  qualified  to  testify  in  regard 
thereto.  Ft.  Worth  &  R.  G.  R.  Co.  v.  Hickox 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  691,  103 
S.  W.  202.  A  witness  may  state  market 
prices  of  cattle  at  a  particular  time  and 
place,  basing  his  testimony  on  current  au- 
thentic market  reports,  but  if  such  testi- 
mony is  based  on  private  letters,  telegrams, 
or  advices,  it  is  incompetent.  Texas  &  P. 
R.  Co.  V.  Slater  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  682,  102  S.  W.  156.  Carriage  deal- 
ers and  repairers  held  qualified  to  give 
opinions  on  value  of  vehicles,  new  and  sec- 
ond-hand. Texas  &  P.  R.  Co.  v.  Wilson's 
Hack  Line  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
226,  101  S.  W.  1042.  Witness  who  was  in 
produce  business,  owned  a  ranch,  had 
bought  cows,  and  had  personal  knowledge 
of  several  sales  and  prices  paid,  held  quali- 
fied to  give  opinion  on  value  of  cow.  Tex- 
arkana  &  Ft.  S.  R.  Co.  v.  Bell  [Tex.  Civ. 
App.]  19  Tex.  Ct.  Rep.  401,  101  S.  W.  1167. 
A  witness  whose  information  is  based  on 
regular  market  reports  may  testify  to  the 
market  value  of  cattle,  though  he  also  gets 
information  from  other  sources.  Southern 
Kansas  R.  Co.  v.  Bennett  [Tex.  Civ.  App.] 
18  Tex.  Ct.  Rep.  995.  103  S.  W.  1115.  In  a 
proceeding  for  the  assessment  of  street 
easements  for  taxation  witnesses  who  had 
been  students  of  taxation  for  years  and 
had  examined  and  testified  to  the  value 
of  easements  in  marty  cities  were  qualified 
to  testify  to  the  value  of  a  gas  company's 
easements,  knowing  their  extent,  char- 
acter, etc.  Consolidated  Gas  Co.  v.  Balti- 
more [Md.]  65  A.  628.  One  familiar  with 
the  value  of  real  property  in  the  vicinity 
and  with  the  property  in  question  may 
testify  as  to  its  value.  Horner  v.  Beasley 
[Md.]    65    A.    820.     To    qualify    a    witness    in 
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a  condemnation  proceeding  It  should  ap- 
pear tiiat  he  is  familiar  with  the  property 
and  uses  to  which  it  may  be  put,  and  the 
nature  of  the  improvements,  also  that  he 
is  familiar  with  the  general  price  and  value 
of  property  in  the  neighborhood.  Marko- 
witz  V.  Pittsburg  &  C.  R.  Co.,  216  Pa.  535, 
fi.T  A.  1097.  Witness  resident  in  an  adjoin- 
ing borough  for  thirty  years,  who  had 
been  assessor  for  tw^elve  years,  was  fajn- 
iliar  v^^ith  values  in  the  borough  in  ques- 
tion and  knew  of  sales  and  prices  received. 
Held  Qualified  in  condemnation  case.  Id. 
In  condemnation  proceedings  by  an  elevated 
road,  witnesses  who  have  occupied  business 
liouses  near  elevated  roads  a.nd  observed 
their  effects  on  the  value  of  such  property 
may  testify  in  regard  thereto.  Lewis  v. 
Englewood  El.  R.  Co.,  223  111.  223,  79  N.  E. 
44.  A  person  whose  business  is  such  that 
lie  is  familiar  with  the  value  of  an  article 
which  is  a  common  subject  of  sale  is  com- 
petent,to  testify  to  its  market  value,  though 
he  has  no  personal  knowledge  of  any  par- 
ticular sales.  Cleveland  v.  Rowe,  99  Minn. 
444,    109    N.    W.    S17. 

AVitnesses  held  not  qualified:  It  is  error 
to  allow  witnesses  to  testify  to  value  of 
land  ajid  its  boundaries  when  not  shown 
to  be  qualified  by  particular  knowledge  of 
the  facts.  Arnd  v.  Aylesworth  [Iowa]  111 
N.  W.  407.  Witness  held  not  qualified  to 
testify  to  market  value  of  horses  at  a  town 
in  anotlier  state  where  his  knowledge  was 
based  on  information  given  by  others  by 
letter  and  telegram,  and  in  part  on  verbal 
Information,  and  partly  from  a  sale  made 
there  the  year  before,  and  on  newspaper 
notices.  Pecos  &  N.  T.  R.  Co.  v.  Hughes 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  263,  98  S. 
AV.  410.  BrakeiTLan  who  said  he  did  not 
thoroughly  understand  railroad  braking 
was  not  qualified  to  state  whether  seven 
cars  going  down  a  certain  grade  could  be 
stopped  with  two  brakes.  Woodstock  Iron 
Works  V.  Kline  [Ala.]  43  So.  362.  Witness 
who  had  not  been  in  a  mill*  for  fifteen 
years,  and  knew  of  machinery  in  it,  only 
from  plaintiff's  testimony,  held  not  quali- 
fied to  give  an  opinion  on  the  rental  value 
of  the  mill  based  solely  on  cost  of  mainten- 
ance and  interest  on  investment.  Munson 
V.  James  Smith  Woolen  Mach.  Co.,  118  App. 
Div.  398.  103  N.  Y.  S.  502.  The  customary  lo- 
cation of  signs  in  street  cars  could  not  be 
proved  by  conductors  who  stated  that  they 
did  not  know  of  any  general  custom,  but 
tliat  they  placed  the  signs  in  a  certain 
place.  San  Antonio  Trac.  Co.  v.  Lambkin 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  382,  99  S. 
W.  574.  Where  witness  had  no  special 
knowledge  of  values  of  land  in  vicinity  and 
had  knowledge  of  only  one  transaction, 
his  opinion  on  the  value  of  a  tract  of  land 
was  properly  rejected.  Walsh  v.  Board  of 
Education  of  Newark,  73  N.  J.  Law,  643,  64 
A.  1088.  Witness  who  had  not  qualified  as 
to  the  strength  of  belt  lacings,  how  often 
they   should   be   replaced,   etc.,   when  certain 


use  was  shown,  held  not  competent  on  issue 
whether  proper  care  was  used  in  replacing 
lacing.  Gilmore  v..  American  Tube  & 
Stamping  Co.,  79  Conn.  498,  66  A.  4.  Tes- 
timony as  to  value  of  stock  properly  ex- 
cluded where  witnesses  were  not  shown 
to  be  qualified.  Commercial  &  Sav.  Bk.  of 
San  Jose  v.  Pott,  150  Cal.  358,  89  P.  431. 
Where  witness  testified  merely  that  he 
knew  some  of  the  values  of  lands  adjoining 
a  tract  in,  controversy,  he  was  not  shown 
to  have  such  knowledge  that  his  opinion 
on  the  value  of  the  tract  in  question  was 
competent.  Butsch  v.  Smith  [Colo.]  90  P. 
61.  The  mere  fact  that  a  person  has  in- 
spected records  does  not  render  competent 
his  testimony  that  a  chattel  mortgage  was 
not  recorded.  Buxton  v.  Altoa-Dawson 
Mercantile  Co.,  18  Okl.  287,  90  P.  19.  Where 
physician  testified  that  he  had  seen  and 
known  a  case  where  epilepsy  resulted  from 
a  head  injury  seven  years  thereafter,  but 
on  cross-examination  it  appeared  his 
knowledge  consisted  wliolly  of  what  others 
had  told  him,  his  testimony  should  have 
been  stricken.  Defguard  v.  New  York  &  L. 
B.   R.   Co.    [N.  J.  Err.   &  App.]    67  A  609. 

41.  Lumber  salesman  held  qualified  to 
testify  as  to  market  price  o,f  lumber  de- 
livered at  New  York  though  he  lived  in 
Philadelphia.  Kilpatrick  v.  Whitmer,  118 
App.  Div.  98,  103  N.  Y.  S.  75.  Expert  plum- 
ber not  qualified  to  state  whether  sinking 
of  iron  pillar  was  cause  of  breaking  of  tile 
drain  eight  or  nine  feet  below.  Epstein  v. 
Interborough  Ra.pid  Transit  Co.,  52  Misc. 
184,  101  N.  Y.  S.  793.  Witness  who  testified 
that  he  had  had  considerable  experience  -with 
horses,  had  lived  on  a  farm  when  a  boy, 
and  that  his  father  was  a  horse  trader, 
held  not  qualified  to  state  whether  a  cer- 
tain injury  killed  an  animal,  or  what  in  his 
opinion  killed  the  horse.  Southern  R.  Co. 
V.  Taylor  [Ala.]  42  So.  625.  Person  who 
was  a  plasterer  by  trade,  and  not  a  physi- 
cian, but  who  had  paid  same  doctor's  bills 
and  surgical  bills,  held  not  qualified  to  give 
opinion  on  reasonableness  of  doctoi''s 
charges,  where  he  stated  he  did  not  know 
whether  charges  were  reasonable  but  they 
seemed  to  be  customary.  Missouri,  K.  & 
T.  R.  Co.  V.  Craig  [Tex.  Civ.  App.]  17  Tex. 
Ct.  Rep.  547,  98  S.  W.  907.  Where  experts 
were  shown  to  be  qualified  as  to  the  value 
of  street  easements  of  a  gas  company,  it 
was  not  necessary  to  show  knowledge  of 
the  value  of  the  easements  as  real  estate. 
Consolidated  Gas  Co.  v.  Baltimore  [Md.]  65  A. 
628.  Professional  nurse  is  not  qualified  as 
an  expert  on  the  value  of  services  rendered 
by  one  not  a  professional  nurse,  witness 
admitting  that  she  knew  nothing  about  the 
value  of  the  services  actually  rendered. 
Schou  V.  Blum,  104  N.  Y.  S.  SS7. 

42.  See    7    C.    L.    1590. 

43.  The  proper  mode  of  examining  ex- 
perts is  by  a  hypothetically  stated  case 
which  should  embody  substantially  all  the 
facts    relating    to     tlie    subject.     Hildebrand 
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Such  questions  should  not  include  facts  not  sustained  by  some  evidence.*^  They 
need  not  include  all  the  evidentiary  circumstances  and  conditions  in  detail,  where 
the  facts  stated  necessarily  imply  the  details  omitted.*^  It  is  proper  to  embody 
in  a  hypothetical  question  the  theory  of  the  party  proposing  it  within  the  limits  of 
what  that  party's  evidence  tends  to  prove/^  and  the  question  may  be  so  framed  as  to 


V.  United  Artisans  [Or.]  91  P.  542.  Hypo- 
thetical question  should  include  all  facts 
relevant  to  the  Issue  which  the  evidence  at 
the  time  the  question  is  asked  tends  to 
prove.  Fregstad  v.  Great  Northern  R.  Co., 
101  Minn.  40,  111  N.  W.  838.  Instruction  on 
rule  that  hypothetical  question  should  em- 
body facts  in  evidence  criticized.  Vannest 
V.  Murphy  [Iowa]  112  N.  W.  236.  The 
proper  course  in  examining  a  medical  ex- 
pert Is  to  state  hypothetically  the  facts  in 
evidence  and  ask  an  opinion  based  thereon. 
Illinois  Cent.  R.  Co.  v.  McCollum,  130  111. 
App.  267. 

44.  Question  to  expert  on  value  of  per- 
sonalty properly  excluded  where  facts  on 
which  the  opinion  was  to  be  based  were  not 
included  in  the  question.  Barker  v.  Lewis 
Storag-e  &  Transfer  Co.,  79  Conn.  342,  65  A. 
143.  A  hypothetical  question  to  lawyers  to 
show  reasonable  value  of  services  rendered 
held  proper  which  stated  in  detail  the  serv- 
ices, time  required,  work  don.e,  value  of 
property  involved,  responsibility  of  attor- 
ney. Morehead's  Trustee  v.  Anderson,  30 
Ky.  L.  R.  1137,  100  S.  W.  340.  Where  a  hy- 
pothetical question  was  designed  merely  to 
elicit  the  fact  whether  a  condition  of  plaint- 
iff's leg  was  permanent,  it  was  not  objec- 
tionable because  not  assuming  all  the  facts 
in  evidence.  Rosier  v.  Metropolitan  Street 
R.  Co.  [Mo.  App.]  101  S.  W.  1111.  A  hypo- 
thetical question  need  not  recite  all  the 
facts  shown  by  the  evidence,  but  only  those 
necessary  as  a  basis  for  the  opinion  sought. 
St.  Louis,  etc.,  R.  Co.  v.  Hook  [Ark.]  104  S. 
W.  217.  On  'the  issue  whether  plaintiff's 
malady  had  been  aggravated  by  defendant's 
negligence,  opinion  evidence  was  held  com- 
petent to  the  effect  that  his  trouble  had 
stopped  at  a  certain  time  and  had  grown 
worse  thereafter,  where  the  facts  in  evi- 
dence, on  which  the  opinions  were  based, 
showed  the  plaintiff's  symptoms  during  the 
entire  time.  Nelson  v.  Chicago  &  N.  W.  R. 
Co.,    130   Wis.    214.   109   N.   W.    933. 

45.  The  hypothetical  question  should  not 
assume  facts  not  in  evidence.  Western 
Elec.  Co.  v.  Prochaska,  129  111.  App.  589. 
Opinion  based  on  appliance  in  evidence 
which  is  not  shown  to  be  similar  to  the 
one  causing  the  injury  Is  incompetent.  Id. 
Expert  wlio  has  no  personal  knowledge  of 
the  cause  of  an  injury  may  testify  hypo- 
thetically as  to  what  might  have  caused  it. 
City  of  Chicago  v.  Saldman,  129  111.  App. 
282.  Hypothetical  questions  based  on  facts 
not  In  evidence  are  improper.  Butler  v. 
Phillips  [Colo.]  88  P.  480.  Question  assum- 
ing fact  not  in  evidence  held  improper. 
Elzig  v.  Bales  [Iowa]  112  N.  W.  540.  Hy- 
pothetical question  improper  because  not 
based  on  facts  in  evidence.  Gulf,  etc.,  R. 
Co.  V.  Craft  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  510,  102  S.  W.  170.  Expert  testimony 
held  inadmissible  because  based  on  facts 
not  in  evidence.  Texa.'?  &  P.  R.  Co.  v.  Leg- 
gett    [Tex.    Civ.    App.]    17    Tex.    Ct.    Rep.    676, 


99  S.  W.  176.  Where  hypothetical  question 
was  designed  to  draw  out  opinion  on  men- 
tal capacity  of  testatrix,  but  assumed  facts 
as  to  the  giving  of  medicines  to  testatrix 
not  supported  by  evidence,  the  question  was 
properly  rejected.  Robinson  v.  Jones  [Md.) 
65  A.  814;  Frigstad  v.  Great  Northern  R. 
Co.,  101  Minn.  40,  111  N.  W.  838.  Hypotheti- 
cal question  to  expert  held  proper  where 
facts  assumed  were  substantially  shown  by 
evidence.  Birmingham  R.,  Light  &  Power 
Co.  v.  Moore  [Ala.]  42  So.  1024.  Hypotheti- 
cal questions  should  be  based  upon  such 
facts  only  as  the  evidence  tends  to  prove. 
If  as  to  any  material  hypothesis  such  ques- 
tion Is  without  the  support  of  evidence,  it 
should  be  excluded.  Order  of  United  Com- 
mercial Travelers  of  America  v.  Barnes 
[Kan.]    90    P.    293. 

Questions  held  proper:  Hypothetical  ques- 
tion held  to  assume  facts  within  the  evi- 
dence. Lanigan  v.  Neely  [Cal.  App.]  89  P. 
441.  Where  physician  who  attended  dece- 
dent during  his  last  illness  testified  that 
lie  died  of  embolism,  it  was  proper  to  as- 
sume, in  questions  to  experts  as  to  cause 
of  death,  that  the  physical  ailment  of  which 
he  died  was  embolism.  Kelly  v.  Wills,  116 
App.  Div.  758,  102  N.  T.  S.  223.  Where  a 
physician  who  had  observed  plaintiff's 
symptoms  made  a  clear  and  positive  state- 
ment of  them,  other  physicians  could  give 
opinions  as  to  what  she  was  suffering  from, 
though  the  first  physician  was  uncertain  as 
to  which  of  two  conditions  prevailed.  Louis- 
ville R.  Co.  V.  Oppenheimer  [Ky.]  104  S.  W. 
720.  Question  attempting  to  elicit  cause 
of  explosion  which  assumes  the  use  of 
steam  pipes  materially  different  froin  those 
shown  by  the  evidence  improper.  City  of 
Chicago  v.  O'Donnell,  124  111.  App.  78.  Where 
evidence  shows  that  one  eye  was  injured 
three  years  before  trial  and  there  is  no 
testimony  showing  the  condition  of  the 
other  eye.  It  is  improper  to  permit  expert 
to  state  what  would  be  the  result  if  the 
uninjured  eye  became  inflamed.  Western 
Elec.  Co.  V.  Prochaska,  129  111.  App.  589. 
A  hypothetical  question  reciting  facts,  and 
embodying  testimony  of  witnesses  heard  by 
the  expert,  by  asking  him  if  he  heard  it, 
and  assuming  it  to  be  true,  held  proper  in 
form.  City  of  Chicago  v.  Didier,  227  111.  571, 
81   N.   E.    698. 

4G.  Question  held  to  include  necessary 
facts  though  omitting  details.  Nelson  v. 
Chicago  &  N.  W.  R.  Co.,  130  Wis.  214,  109 
N.    W.   933. 

47.  Indianapolis  Trac.  &  T.  Co.  v.  Formes 
[Ind.  App.]  80  N.  E.  872.  Hypothetical  ques- 
tions based  on  testimony  of  witnesses  of 
party  propounding  them  held  proper.  Han- 
stad  V.  Canadian  Pac.  R.  Co.  [Wash.]  87  P. 
832.  While  hypothetical  questions  must  be 
based  on  facts  in  evidence,  they  may  be  so 
fra.med  as  to  call  for  an  opinion  on  the 
theor5'  of  the  case  maintained  by  the  party 
proposing    it.     Order    of    United    Commercial 
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call  for  an  opinion  on  facts  identical  with  those  in  issue.*^  The  fact  that  the  expert 
has  no  personal  knowledge  of  the  matter  in  issue  does  not  render  his  testimony  in- 
competent.*^ In  fact,  by  some  courts  it  is  held  that  expert  opinions  cannot  be  based 
upon  the  personal  knowledge  of  the  witness,  even  in  part ;  ^^  by  others  it  is  held  that 
such  opinions  may  be  based  in  part  on  the  personal  observation  of  the  expert.'^ 
The  opinions  of  expert  medical  witnesses  should  be  based  upon  objective  and  not 
subjective  symptoms  of  the  patient,^^  but  statements  made  by  injured  person  to  his 
physician,  for  the  purpose  of  treatment  as  to  the  nature  and  location  of  pains,  may 
be  made  the  basis  of  the  expert's  opinion,^^  but  those  made  upon  examination 
by  a  physician  for  the  purpose  of  supplying  evidence  upon  which  to  base  a  claim 
for  damages  are  incompetent.^*  Opinions,  however,  which  are  based  on  objective 
symptoms  disclosed  at  such  examination,  may  be  received  in  evidence.'''^  An  expert 
opinion  cannot  be  based  upon  conclusions  of  other  witnesses,^^  and  opinion  of  expert 


Travelers  of  America  v.  Barnes  [Kan.]  90 
P.  293.  Hypothetical  question  based  on 
facts  sufficient  to  enable  expert  to  state 
whether  an  injury  was  permanent  held  not 
improper  as  assuming-  that  it  was  caused 
by  defendant.  Rosier  v.  Metropolitan  St. 
R.  Co.  [Mo.  App.]  101  S.  W.  1111.  It  is  not 
error  for  a  party  to  state  to  an  expert  hy- 
pothetically  the  case  made  by  his  witnesses, 
and  to  have  the  witness  state  his  opinion 
upon  such  hypothetical  case  of  the  prob- 
able cause  of  plaintiff's  condition  as  shown 
by  the  evidence.  City  of  Chicago  v.  Bork, 
227   111.    60,   81   N.   E.   27. 

48.  The  mere  fact  that  the  answer  of  an 
expert  may  decide  the  very  question  at  is- 
sue before  the  jury,  if  the  jury  should  be- 
lieve it,  is  no  ground  olf  objection  to  the 
question  and  answer.  Galveston,  etc.,  R. 
Co.  V.  Henefy  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.    407,    99   S.   W.   884. 

49.  Expert  who  has  no  personal  knowl- 
edge of  the  cause  of  an  injury  may  testify 
hypothetically  as  to  what  might  have 
caused  it.  City  of  Chicago  v.  Saldman,  129 
111.   App.    282. 

50.  In  considering  expert  opinions,  jury 
are  not  to  consider  personal  knowledge  of 
witnesses  but  only  the  facts  shown  by  evi- 
dence. Vannest  v.  Murphy  [Iowa]  112  N. 
W.  236.  Medical  expert  cannot  give  opin- 
ion based  upon  Information  derived  from 
private  conversations  with  a  witness.  Han- 
chett  v.  Haas,   125  111.  App.   111. 

51.  Where  physician  was  called  to  see 
deceased  after  he  fell  from  a  tank  which 
he  was  painting  and  saw  him  before  he 
died,  his  opinion  that  the  man  died  from 
inhaling  fumes  from  the  paint,  based  in 
part  on  his  observations  and  in  part  on 
testimony,  was  competent.  Houston  &  T. 
C.  R.  Co.  V.  Rutland  [Tex.  Civ.  App.]  18  Tex. 
Ct.   Rep.   134,  101   S.  W.   529. 

52.  City  of  Chicago  v.  McNaUy,  227  111. 
14,  81  N.  B.  23.  An  opinion  as  to  a  patient's 
condition  based  on  outward  appearances  in- 
dicating that  a  person  is  irritable,  nervous, 
feeble,  or  is  suffering  pain,  or  capable  of 
performing  physical  or  mental  la,bor,  is  not 
objectionable  as  being  based  on  subjective 
symptoms.  Id.  Experts  properly  allowed 
to  testify  as  to  whether  plaintiff  was  feign- 
ing paralysis,  their  testimony  being  ba.sed 
wholly  on  their  experiments  and  what  they 
had  observed,  her  statements  to  them  and 
subjective    symptoms    and    condition    being 


excluded  from  their  opinions  and  from  the 
jury.  Chicago  City  R.  Co.  v.  Shreve,  226 
111.   530.   80   N.   E.   1049. 

53.  Chicago  Union  Trac.  Co.  v.  Giese,  130 
111.  App.  608.  Opinion  of  medical  expert 
based  solely  upon  examination  of  injured 
person  is  competent,  notwithstanding  con- 
versations between  them  with  reference  to 
the  injury.  Chicago  &  A.  R.  Co.  v.  Johnson, 
128  111.  App.  20.  Where  opinion  of  medical 
expert  is  based  on  subjective  symptoms 
only,  such  statements  of  the  patient  as  re- 
late to  symptoms  and  sufferings  at  the  time 
of  the  examination  should  be  considered. 
Illinois  Cent.  R.  Co.  v.  McCollum,  130  111. 
App.  267.  Opinions  of  a  physician  based 
in  part  on  self-serving  declarations  of  the 
patient  are  incompetent.  Chicago  Union 
Trac.  Co.  v.  Giese,  229  111.  260,  82  N.  E.  232. 

54.  Opinion  of  medical  expert  based  on 
narration  of  patient  or  history  of  his  ail- 
ment is  inadmissible.  Illinois  Cent.  R.  Co. 
V.  McCollum,  130  111.  App.  267.  Where  ex- 
amination by  physician  is  made  for  the 
purpose  of  supplying  testimony  as  to  nature 
of  injuries,  all  testimony  based  on  subjec- 
tive symptoms  is  inadmissible.  Chicago 
Union  Trac.  Co.  v.  Giese,  130  111.  App.  608. 
Where  physician  examines  patient  for  sole 
purpose  of  supplying  evidence  as  to  his 
condition,  opinion  based  on  subjective 
symptoms  is  inadmissible.  Chicago  City  R. 
Co.    V.   Shreve,    128   111.   App.    462. 

55.  Medical  expert  may  be  permitted  to 
testify  to  pain,  suffering,  irritability,  and 
despondency,  where  he  shows  that  he  can 
tell  such  conditions  from  objective  symp- 
toms. City  of  Chicago  v.  McNally,  128  111. 
App.  375.  Where  opinion  of  medical  ex- 
pert Is  based  on  objective  symptoms,  the 
fact  that  his  examination  was  made  long 
after  the  accident  does  not  render  his  testi- 
mony inadmissible.  Chicago  Union  Trac. 
Co.  V.  Hampe,  130  111.  App.  596.  Where  ex- 
amination of  patient  was  made  solely  for 
purpose  of  supplying  evidence  as  to  the 
nature  of  the  injuries,  the  opinion  must  be 
based  solely  on  objective  symptoms.  Chi- 
cago City  R.  Co.  V.  Manger,  128  111.  App.  512. 

56.  What  another  physician  found  in- 
jured person  was  suffering  from  and  what 
treatment  he  found  it  necessary  to  give  is 
improper  as  the  basis  of  the  opinion  of  a 
medical  expert.  City  of  Chicago  v.  France, 
124  111.  App.  648. 
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based  on  the  testimony  he  has  heard  in  open  court  is  inadmissilile,^^  but  opinion  based 
on  the  assumption  that  the  entire  testimony  of  one  witness  is  true  is  allowal)le.^^  A 
hypothetical  question  must  not  be  so  framed  as  to  call  upon  the  expert  to  pass  upon 
the  weight  of  testimony.^^  The  hypothetical  question  should  assume  that  all  facts 
stated  therein  are  true.""  Speculative  opinions  are  incompetent.''^  However,  only 
general  rules  can  be  prescribed  in  regard  to  the  character  of  hypothetical  questions, 
and  much  discretion  must  of  necessity  be  vested  in  the  trial  court.''-  Wide  latitude 
should  be  allowed  in  the  examination,®^  which  may  be  directed  both  to  the  qualifica- 
tions of  the  witness  ^*  and  the  soundness  and  accuracy  of  the  opinion  or  conclusion 
which  he  has  stated.®^  Thus  the  facts  on  which  the  opinion  is  based  and  the  reasons 
therefor  may  be  shown.®®  The  rule  that  a  hypothetical  question  to  an  expert  must  be 
based  on  facts  proved  in  the  case  does  not  apply  on  cross-examination  of  experts.®" 
The  extent  of  such  cross-examination  rests  in  the  sound  discretion  of  the  trial  court.®^ 
Substantive  evidence  not  competent  in  chief  is  not,  however,  admissible.®^ 

§  10.     Real  or  demonstrative  evidenceJ'^ — Eeal  evidence,  when  relevant,  is  ad- 
missible.'^^    In  personal  injury  cases  exhibition  of  the  injured  member  is  usually 

Co.   V.  McCoUum,    130 


57.     Illinois   Cent.   R, 
111.   App.    267. 

.58.     Hanchett   v.    Haas,    125    111.    App.    111. 

59.  Question  reciting  that  one  witness 
"charged"  a  certain  fact  which  was  denied 
by  another  held  improper.  King  v.  Gilson 
[Mo.]  104  S.  W.  52.  Where  testimony  of 
pliysicians  that  plaintiff's  injuries  were  per- 
manent was  based  on  facts  not  shown  by 
tlie  evidence,  or  on  plaintiff's  own  testi- 
mony, the  weight  of  which  and  the  facts 
established  by  it  they  must  have  deter- 
mined, its  admission  was  error.  Leahy  v. 
Gaylord  &  Eitapenc  Co.,  117  App.  Div.  316, 
102    N.    T.    S.    78. 

60.  Illinois  Central  R.  Co.  v.  McCollum, 
130  111.  App.  267. 

01.  Expert  opinion  as  to  reason  for  il- 
luminating gas  in  a  room,  wholly  specula- 
tive, and  not  based  on  any  fact  proved,  held 
incompetent.  White  v.  Prudential  Ins.  Co. 
of  America,   105   N.   Y.    S.    87. 

C2.  Order  of  United  Commercial  Travel- 
ers of  America  v.  Barnes  [Kan.]  90  P.  293. 
It  should  not  be  required  that  the  question 
be  based  on  conceded  facts,  nor  that  it  em- 
brace all  the  facts  of  which  there  is  evi- 
dence; neither  is  technical  accuracy  re- 
quired in  the  framing  of  the  question,  but 
no  material  exaggeration  of  facts  assumed 
is    permissible.     Id. 

«3.  Quincy  Gas  &  Elec.  Co.  v.  Schmitt, 
123   111.   App.    647. 

64.  Cross-examination  of  defendant's  wit- 
ness, a  physician,  to  show  he  could  not  be 
as  well  informed  on  the  facts  as  plaintiff's 
physician,  held  proper.  Galveston,  etc.,  R. 
Co.  V.  Fink  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
344,  99  S.  W.  204.  Whore  physician  testi- 
fied to  effect  of  an  injury  on  bones  of  the 
leg,  it  was  error  to  restrict  cross-exajnina- 
tion  to  show  his  knowledge  of  the  position 
of  the  bones  normally.  Morgan  v.  Hendricks 
[Vt.]  67  A.  702.  Held  improper  to  inquire 
on  cross-examination  of  expert  how  mucii 
he  was  paid  for  an  examination  and  whether 
he  was  paid  in  other  cases.  Rowe  v.  What- 
com County  R.  &  Light  Co.  [Wash.]  87  P. 
921.  Questions  directed  under  tlie  tlieory 
that  injury  resulted  from  causes  other  than 
accident  complained  of  are  admissible.  City 
Of    Chicago    V.    llosenbaum,    126    111.    App.    93. 


65.  Held  proper  to  ask  medicaj.  expert 
wliat  autliorities  sustained  his  position. 
Chicago  Union  Trac.  Co.  v.  Ertracliter,  228 
111.  114,  81  N.  E.  816.  Full  cross-examina- 
tion of  person  testifying  to  handwriting 
should  be  permitted  to  show  extent  of  fa- 
miliarity or  knowledge  of  writing  of  per- 
son in  question.  Griffin  v.  Working  Woman's 
Home   Ass'n    [Ala.]    44    So.    605. 

68.  Where  experts  compare  writings  and 
give  their  opinions  on  the  genuineness  of  a 
disputed  writing,  they  may  properly  be  re- 
quired to  state  their  reasons  for  their 
opinions.  Howard  v.  Creech  [Ky.]  101  S. 
W.  974.  Where  witness  in  railway  con- 
demnation case  testified  that  land  would  de- 
preciate in  value  on  account  of  the  railroad 
crossing  it,  it  was  proper  to  ask  him  on 
cross-examination  if  he  knew  of  any  land 
which  liad  depreciated  or  would  sell  for  less 
because  of  a  railroad  crossing  it.  Eldo- 
rado, etc.,  R.  Co.  v.  Everett.  225  111.  529,  80 
N.  E.  281.  Expert  witnesses  should  be  per- 
mitted to  state  the  reasons  for  their  opin- 
ions. Quincy  Gas  &  Elec.  Co.  v.  Schmitt, 
123    111.    App.    647. 

67.  Thomas  v.  Fidelity  &  Casualty  Co.  of 
New  York    [Md.]    67  A.   259. 

68.  Tlie  extent  of  cross-examination  of 
an  expert  to  test  his  accuracy  and  credi- 
bility rests  in  the  sound  discretion  of  the 
trial  court.  Thomas  v.  Fidelity  &  Casualty 
Co.  of  New  York  [Md.l  67  A.  259.  It  is 
within  the  discretion  of  the  court  to  widen 
the  range  of  cross-examination  of  an  ex- 
pert even  to  the  inclusion  of  matters  not 
pertinent  to  the  issues  to  test  his  means  of 
knowledge,  inomory,  accuracy,  or  credibil- 
ity. West  Pratt  Coal  Co.  v.  Andrews  [Ala.] 
43  So.   348. 

69.  A  witness  to  value  may  be  cross- 
examined  to  show  his  qualification,  but  sub- 
stantive evidence  not  competent  in  chief  is 
inadmissible.  Schonhardt  v.  Pennsylvania 
R.  Co.,  216  Pa.  224,  65  A.  543.  Where  plain- 
tiff as  a  witness  had  placed  a  certain  market 
value  on  his  property,  he  cannot  on  cross- 
examination  be  asked  what  other  property 
in  the  vicinity  has  sold  for  in  tlie  last  two 
years.  Schonhardt  v.  Pennsylvania  R.  Co., 
216  Pa.   224,   65  A.   543. 

70.  See  7  C.  L.  1592. 


V  Cur.  Law. 


EVIDEXCE  S  10. 


1305 


allowed,'-  and  courts  have  power,  in  such  cases,  to  order  plaintiff  to  submit  to  a 
physical  examination  in  proper  cases,  and  under  proper  circumstances."  It  is 
also  proper  to  ask  the  plaintiff  while  on  the  stand  in  his  own  behalf  if  he  is  willing 
to  submit  to  such  examination.''*     This  subject  is  more  fully  discussed  elsewhere.''^ 


71.  "When  the  question  is  as  to  the  work- 
ing of  a  mechanical  device,  as  for  instance 
whether  a  certain  link  would  stay  on  a 
knob  of  a  device,  the  safer  plan  is  to  in- 
troduce the  device  itself  in  evidence  and  il- 
lustrate its  working's  to  the  jury.  Spur- 
lock  v.  Shreveport  Trac.  Co.,  118  La.  1,  42 
So.  575.  In  action  on  fire  insurance  policy, 
•where  defendant  introduced  evidence  that 
goods  burned  were  cheap  and  of  poor  grade, 
it  was  not  error  to  introduce  in  rebuttal 
some  of  the  articles  of  the  same  stock. 
Bloch  V.  American  Ins.  Co.  [Wis.]  112  N. 
AV.  45.  It  is  error  to  admit  garment  intro- 
duced to  illustrate  the  nature  of  an  ac- 
cident without  proof  that  it  is  in  the  same 
■condition  as  it  was  immediately  after  the 
accident.  Chicago  Term.  Trans.  R.  Co.  v. 
Korando,    129    111.   App.    620. 

72.  Held  not  error  for  injured  employe 
to  exhibit  injured  foot  to  jury  and  to  show 
by  movements  and  testimony  its  condition. 
Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser  [Ind.] 
78  N.  E.  1033.  Refusal  to  allow  exhibition 
■of  man's  leg  which  had  been  amputated,  to 
show  extent  of  injury,  held  error,  though 
not  prejudicial.  Ford  v.  Providence  Coal 
Co..  30  Ky.  L.  R.  698,  99  S.  W.  609.  It  is 
proper  to  allow  an  injured  limb  to  be  ex- 
hibited to  the  jury.  Mcllwain  v.  Gaebe,  128 
111.  App.  209. 

73.  Court  held  to  have  such  power  where 
plaintiff  had  medical  witnesses  who  had  ex- 
amined her  testify.  Johnston  v.  Southern 
Pac.   Co.,   150   Cal.   535,   89   P.   348. 

Contra:  A  plaintiff,  in  a  personal  injury 
action,  cannot  be  compelled  to  submit  to  a 
pliysical  examination.  City  of  Chicago  v. 
McNally,   227   111.    14,    81   N.   E.    23. 

XOTE.  PoTvep  of  courts  to  order  a  physi- 
<':'.l  examination  of  a  plaintiff  in  a  per.<4onal 
injury  acti6n:  "As  to  the  power  of  a  court 
to  order  such  examination  in  proper  cases, 
the  overwhelming  weight  of  authority  is 
that  it  exists.  The  supreme  court  of  the 
United  States  substantially  alone  has  de- 
nied the  power  in  Railroad  Co.  v.  Botsford, 
141  U.  S.  250,  35  Law.  Ed.  734.  In  Brown  v. 
Chicago,  etc.,  R.  Co.,  12  N.  D.  61,  95  N.  W. 
153,  the  Botsford  Case  is  reviewed.  It  is 
said  that  it  is  not  authority  in  a  state  court, 
and  that  the  reason  of  tlie  rule  as  to  fed- 
eral courts  comes  from  the  fact  that  all 
United  States  courts  other  than  the  supreme 
court  must,  in  the  absence  of  statute,  fol- 
low the  mode  of  proof  as  it  existed  in  ac- 
tions at  common  law.  By  the  state  courts, 
however,  with  unusual  unanimity,  it  is  held 
that  courts  have  the  power  to  order  such 
examinations,  and  should  exercise  it  with  a 
sound  discretion.  In  some  states,  as  New 
York,  the  matter  is  controlled  by  statute, 
but  where  it  is  not  a  matter  of  statute  the 
courts  are  uniform  in  declaring  the  exist- 
ence of  the  power.  Says  the  supreme  court 
of  Minnesota:  'To  allow  the  plaintiff  in  such 
cases  to  call  in  as  many  friendly  physicians 
as  he  pleases,  and  have  them  examine  his 
person,    and    then    produce    them    as    expert 


witnesses  upon  the  trial,  but  at  the  same 
time  to  deny  the  defendant  the  right  in  any 
case  to  have  a  physical  examination  of 
plaintiff's  person  and  leave  him  wholly  at 
the  mercy  of  such  witnesses  as  the  plain- 
tiff sees  fit  to  call,  constitutes  a  denial  of 
justice  too  gross  in  our  judgment  to  be  tol- 
erated for  one  moment.'  Wanek  v.  "Winona, 
7S  Minn.  98,  80  N.  Vf.  851,  79  Am.  St.  Rep. 
354,  46  L.  R.  A.  448.  Says  the  supreme 
court  of  Indiana  in  City  v.  Turner,  156  Ind. 
418,  60  N.  E.  275,  83  Am.  St.  Rep.  200,  54 
L.  R.  A.  396:  'When  serious  and  permanent 
injuries  a,re  claimed  by  the  plaintiff,  and 
he  or  she  has  submitted  to  an  examination 
by  a  chosen  physician  or  surgeon,  who  ap- 
pears as  a  witness  in  plaintiff's  behalf,  and 
the  nature,  extent,  and  effect  of  the  injury 
are  to  be  deduced  from  objective  conditions, 
and  so  fully  from  no  other  source,  no  de- 
gree of  sentiment  will  justify  the  refusal 
of  the  motion.  When  it  becomes  a  question 
of  probable  violence  to  the  refined  and  deli- 
cate feelings  of  the  plaintiff,  on  the  one 
hand,  and  probable  injustice  to  the  defend- 
ant on  the  other,  the  law  will  not  hesitate; 
the  court  in  making  such  orders  with  re- 
spect to  time,  place,  and  person,  in  every 
case,  having  such  due  regard  for  the  feel- 
ings of  the  plaintiff  and  proprieties  of  the 
case  as  the  ends  of  justice  will  permit.' 
To  the  same  effect  may  We  cited  Shroeder 
V.  Railway  Co.,  47  Iowa,  375;  White  v.  Rail- 
way Co.,  61  Wis.  536,  21  N.  W.  524,  50  Am. 
Rep.  154;  Shaw  v.  Van  Renssalaer,  60  How. 
Pr.  [N.  Y.]  143;  Miami,  etc..  T.  Co.  v.  Baily, 
37  Ohio  St.  104;  A.  T.  &  S.  F.  R.  Co.  v.  Thul, 
29  Kan.  466,  44  Am.  Rep.  659;  Stuart  v. 
Havens,  17  Neb.  211,  22  N.  W.  419;  Sibley 
V.  Smith,  46  Ark.  275,  55  Am.  Rep.  584;  Rail- 
way Co.  V.  Underwood,  64  Tex.  463;  Owens 
V.  Kansas  City,  95  Mo.  169,  8  S.  W.  350,  6 
Am.  St.  Rep.  39;  Railroad  Co.  v.  Childress, 
82  Ga.  719,  9  S.  E.  602,  14  Am.  St.  Rep.  1S9, 
3  L.  R.  A.  808;  Hess  v.  Lowery,  122  Ind.  225, 
23  N.  E.  156.  17  Am.  St.  Rep.  355,  7  L.  R.  A. 
90;  Hess  v.  Railroad  Co.,  7  Pa.  Co.  Ct.  R. 
565;  Railroad  Co.  v.  Hill,  90  Ala.  71,  79,  8  So. 
90,  24  Am.  St.  Rep.  764,  9  L.  R.  A.  442; 
Graves  v.  Battle  Creek,  95  Mich.  266,  54  N. 
W.  757,  35  Am.  St.  Rep.  561,  19  L.  R.  A.  641; 
Demenstein  v.  Richardson,  2  Pa.  Dist.  R. 
825;  Marler  v.  Springfield,  65  Mo.  App.  301; 
Belt  Elec.  Line  Co.  v.  Allen,  102  Ky.  551, 
44  S.  W.  89,  80  Am.  St.  Rep.  374;  Lane  v. 
Spokane  R.  Co.,  21  Wash.  119.  57  P.  367,  75 
Am.  St.  Rep.  821,  46  L.  R.  A.  153;  South  Cov- 
ington &  C.  St.  R.  Co.  v.  Stroh,  23  Ky.  L.  R. 
1S07,  66  S.  W.  177,  57  L.  R.  A.  875;  Thomp- 
son on  Trials,  par.  859;  Jones  on  Evidence, 
pars.  396-399;  Fetter  on  Carriers  of  Pass., 
par.  406,  p.  1138;  7  Am.  &  Eng.  Enc.  Law, 
pp.  507,  508,  and  cases  cited;  Elliott  on  Evi- 
dence, p.  1237,  and  late  cases  cited." — From 
opinion,  by  Henshaw,  J.,  in  Johnston  v. 
Southern  P.   Co.    [Cal.]    89   P.   351. 

74.  Held  not  error  to  ask  plaintiff  while 
on  the  stand  In  a  personal  injury  action 
whether    she    was    willing    to    submit    to    a 
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Photograph p/'  and  maps  or  plats,  are  competent  evidence  when  authenticated  and 
shown  to  have  been  properl}'  made,'^  and  when  it  is  shown  that  they  correctly  repre- 
sent the  actual  conditions  of  facts  sought  to  be  proved  or  explained.'^®  Photographs 
are  received  as  either  secondary  or  demonstrative  evidence  according  to  their  use.'^' 
Whether  a  photograph,  plat  or  model  offered  in  evidence  has  been  properly  verified 
is  a  question  for  the  trial  court,  the  decision  of  which  is  ordinarily  final. ®°  "^Tiere 
evidence  of  this  character  is  introduced  only  to  explain  or  apply  testimony  of  wit- 
nesses, greater  latitude  is  permitted. ^^  A  plat  which  purports  to  show  matters  not 
within  its  province  is  inadmissible,®^  but  the  fact  that  photographs  and  plats  are  in- 
correct in  respect  to  minor  matters  not  in  issue  does  not  render  them  incompetent.®' 
Whether  experiments  in  the  presence  of  the  jury  shall  be  permitted,®*  or  proof 


physical  examina.tlon,  but  question  as  to 
propriety  of  such  testimony  in  general  not 
decided.  City  of  Chicago  v.  McNally,  227 
111.   14,   81  N.   E.   23. 

75.  See  Discovery  and  Inspection,  9  C.  L. 
990. 

76.  Photographs  of  scene  of  accident  held 
competent.  Kansas  City  So.  R.  Co.  v.  Mor- 
ris. 80  Ark.  528,  98  S.  TV.  363.  In  action  for 
Injuries  at  railroad  crossing,  photographs 
of  the  railway  and  highway  at  the  crossing 
were  competent  evidence.  Illinois  So.  R. 
Co.  V.  Hayer,  225  111.  613,  80  N.  E.  316.  In 
action  for  personal  injurle.<?,  photograph  of 
sore,  taken  some  weeks  after  injury,  held 
competent  evidence.  Da;vls  v.  Adrian,  147 
Mich.  300,  13  Det  Leg.  N.  1023,  110  N.  W. 
1084.  X-ray  photographs,  or  skiographs, 
properly  authenticated,  are  competent  evi- 
dence. Elzig  v.  Bales  [Iowa]  112  N.  W.  540. 
Photographs  of  two  cars  which  had  collided 
held  competent  1^  action  for  injuries  re- 
ceived by  motorman  of  one  who  jumped. 
Edge  V.  Southwest  Mo.  Elec.  R.  Co.  [Mo.] 
104  S.  "W.  90.  "Where  photograph  is  admit- 
ted for  the  purpose  of  showing  the  general 
surroundings  of  the  place  of  accident  but 
not  as  to  a  particular  feature,  it  la  error  to 
exclude  evidence  tending  to  show  that  the 
photograph  was  a  correct  representation  of 
conditions  at  the  time  of  the  accident  and 
to  exclude  from  the  jury  a  consideration  of 
such  particular  feature.  City  of  Chicago  v. 
Hutchinson,  129  111.  App.  239.  Where  X-ray 
photograph  of  injured  limb  Is  introduced  in 
evidence,  it  is  error  to  exclude  a  photograph 
of  a  normal  limb.  Mcllwaln  v.  Gaebe,  128 
111.   App.   209. 

77.  X-ray  photographs  held  admissible 
when  shown  to  have  been  made  by  post 
gradua,te  physician  with  twelve  years'  ex- 
perience who  had  experience  with  such  pho- 
tographs, who  testified  they  were  correct 
representations  of  the  subject-matter.  Chi- 
cago City  R.  Co.  v.  Smith.  226  111.  178,  80 
N.  E.  716.  Physician  in  describing  plain- 
tiff's condition  used  photographs  showing  the 
patient's  back  and  Illustrating  enlargement 
of  certain  vertebrae  of  the  spine.  The  pho- 
tographer was  not  called,  but  the  physician 
testified  that  photographs  were  made  In  his 
presence  and  under  his  direction.  They 
were  held  competent.  McKarren  v.  Bos- 
ton &  N.  St.  R.  Co.  [Mass.]  80  N.  E.  477. 
Where  map  was  shown  to  have  been  made 
by  a  person  under  direction  of  witness  who 
eald  he  was  familiar  with  the  premises,  but 
waa  not  shown  to  be  correct  by  the  sworn 
statement    of    the    person    who    made    It,    the 


map  was  inadmissible.  Camden  v.  New 
York,  103  N.  Y.  S.  971.  Unproved  map  show- 
ing route  of  proposed  railroad  incompetent. 
In   re  Central   R.   Co.    [N.   J.   Law]    65   A.   905. 

78.  Photograph  of  furniture  held  not  to 
show  its  quality  and  condition  so  as  to  be 
competent  evidence  of  its  value.  Foss  v. 
Smith,  79  Vt.  434,  65  A.  553.  Photographs 
of  scene  of  railmad  accident,  three  years 
after  the  accident,  inadmissible  where  there 
was  no  proof  that  the  place  had  not 
changed.  Columbia,  etc.,  R.  Co.  v.  State 
[Md.]  65  A.  625.  Photographs  of  sidewalk 
where  accident  occurred,  taken  the  day  af- 
ter, held  inadmissible  where  the  only  evi- 
dence that  its  condition  was  the  same  con- 
.^Isted  in  testimony  that  there  was  no  great 
change,  or  no  change  except  more  wear. 
Crandall  v.  Dubuque  [Iowa]  112  N.  W.  555. 
In  action  for  damages  by  fire,  photographs 
of  the  place  burned  over,  showing  combus- 
tible material  and  remains,  were  held  ad- 
missible though  photographer  did  not  tes- 
tify to  correctness  of  photograph,  other 
evidence  showing  that  they  substantially 
represented  the  conditions.  Smith  v.  Cen- 
tral  Vermont   R.   Co.    [Vt.]    67   A.    535. 

79.  As  secondary,  a  photograph  repre- 
sents the  original,  as  demonstrative  It 
serves  to  explain,  Illustrate,  or  apply  the 
testimony.  Elzig  v.  Bales  [Iowa]  112  N.  W. 
540. 

80.  McKarren  v.  Boston  &  N.  St.  R.  Co. 
[Mass.]   80  N.  E.   477. 

81.  Maps  of  railroad  right  of  way  con- 
taining descriptions  sliown  to  be  correct 
held  admissible  to  illustrate  testimony  of 
witnesses  though  not  made  by  persons  who 
made  survey.  Portland  &  S.  R.  Co.  v.  Ladd 
[Wash.]  91  P.  573.  Where  correctness  of  a 
survey  was  in  issue  and  surveyor  testified, 
an  uncertified  plat  was  held  competent  to 
aid  in  showing  in  a  general  way  the  shape 
and  location  of  the  land  in  question.  Austin 
V.   Whitcher    [Iowa]    110   N.  W.    910. 

82.  Plat  of  a  room  with  statement  there- 
on to  the  effect  that  a  door  shown  therein 
is  always  locked  is  Inadmissible.  Corning 
V.   Dollmeyer,    123   111.   App.   188. 

83.  Photograph  showing  that  portion  of 
the  place  where  accident  occurred  concern- 
ing which  testimony  was  given  it  is  ad- 
missible though  it  does  not  show  all  of  the 
conditions  of  the  place.  Illinois  S.  R.  Co.  v. 
Hayer,    128    111.   App.    315. 

84.  Held  not  an  abuse  of  discretion  to 
allow  tests  of  telephones  to  be  made  In 
presence  of  jury,  where  breach  of  warranty 
was    in    Issue.     Chicago    Tel.    Supply    Co.    v. 
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of  experiments  out  of  court  admitted,  is  a  question  addressed  to  the  sound  discretion 
of  the  trial  court.*'  In  either  case  substantial  similarity  as  to  the  essential  and 
material  facts  affecting  the  comparison  should  be  shown. ^®  It  is  not  error  to  re- 
fuse to  allow  an  experiment  to  be  made  outside  of  the  court  in  the  presence  of  the 
jury  without  the  consent  of  both  parties.*^ 

§  11.  Quantity  required  and  probative  effect.^^ — The  weight  of  evidence  and 
the  credibility  of  witnesses  ^^  are  exclusively  for  the  jury  or  trial  court,  and  in 
considering  the  same  it  is  proper  to  consider  all  the  facts  and  circumstances  shown 
by  the  evidence,^*'  the  interest  of  the  witness,®^  his  manifest  bias  or  prejudice/-  his 


Marne  &  Elkhorn  Tel.   Co.    [Iowa]    111  N.  W. 
935. 

85.  Proot  of  experiments.  De  Loach  Mill 
Mfg.  Co.  V.  Tutweiler  Coal,  Coke  &  Iron 
Co.    [Ga.  App.]    58   S.   E.   790. 

86.  Proof  of  experiments.  De  Loach  Mill 
Mfg.  Co.  V.  Tutweiler  Coal,  Coke  &  Iron  Co. 
[Ga.  App.]  58  S.  E.  790.  In  action  against 
railroad  for  killing  stock,  the  vital  point 
on  the  issue  of  negligence  was  the  distance 
the  stock  could  have  been  seen  on  the  track 
by  the  engineer.  Held  competent  for  plain- 
tiff to  prove  the  results  of  experiments  cov- 
ering this  point,  made  subsequently  to  the 
time  of  the  accident,  when  made  at  the 
same  place,  under  facts  and  circumstances 
substantially  similar  to  those  surrounding 
the  accident.  Atlanta  &  W.  P.  R.  Co.  v. 
Hudson  [Ga.  App]  58  S.  E.  500.  Experi- 
ments in  presence  of.  .iury  should  be  per- 
mitted only  when  conditions  are  shown  to 
be  the  same.  Chicago  Tel.  Supply  Co.  v. 
Marne  &  Elkhorn  Tel.  Co.  [Iowa]  111  N.  "W. 
935.  In  action  for  death  of  man  riding  ve- 
locipede on  railroad  track,  struck  by  a 
train,  on  the  issue  whether  the  engineer 
could  have  seen  the  man  killed,  he  testify- 
ing that  he  could  not  see  him  until  within 
750  yards  of  him,  evidence  of  two  experi- 
ments were  held  admissible;  one  was  at 
3:30  p.  m.  and  the  other  about  6  p.  m,.,  and 
at  both  times  it  was  shown  that  a  man  six 
feet  high,  in  his  shirt  sleeves,  standing  at 
the  place  in  Question,  could  be  seen  at  a 
distance  of  1,000  yards  plainly.  Houston  & 
T.  G.  R.  Co.  V.  P^amsey  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  745,  97  S.  W.  1067.  Where  ac- 
tion was  for  injuries  caused  by  bursting  of 
steam  pipe,  experiments  to  show  the  pres- 
sure to  which  the  pipe  had  been  subjected 
T\'ere  properly  excluded,  where  the  condi- 
tions were  not  shown  to  be  substantially  the 
same.  Mitchell  v.  Sayles  [R.  I.]  66  A.  574. 
Plaintiff  was  burned  by  electric  wires  and 
tests  were  made  to  determine  the  cause. 
Held  evidence  as  to  whether  the  report  of 
the  tests  contained  a  true  statement  of  the 
manner  in  which  the  plant  was  run  when 
the  tests  were  made  was  admissible.  Ras- 
mussen  v.  "Wisconsin  Trac,  Light,  Heat  & 
Power  Co.    [Wis.]    113  N.  W.   453. 

87.  Wheeling  &  Lake  Erie  R.  Co.  v.  Par- 
ker, 9  Ohio  C.  C.   (N.  S.)    29. 

88.  See  7  C.   L.   1594. 

Scope  of  this  section:  Only  a  few  general 
rules  are  here  included,  other  topics  treat- 
ing of  the  province  of  court  and  jury 
(Questions  of  Law  and  Fact,  8  C.  L.  1566), 
the  propriety  of  granting  a  nonsuit  (Dis- 
continuance. Dismissal  and  Xonsuit,  9  C.  L. 
982),  or  directed  verdict  (Directing  Verdict 
and  Demurrer  to  Evidence,   9   C.   L.    975),   the 


extent  to  which  appellate  courts  will  re- 
view questions  of  fact  (Appeal  and  Review, 
9  C.  L.  211),  and  the  sufficiency  of  evidence 
on  particular  issues  (see  topic  dealing  with 
the  particular  matter  involved,  such  as  Mas- 
ter  and   Servant,    8   C.  L.   840). 

89.  See   "Witnesses,    8    C.   L.    2347. 

90.  The  jury  should  reconcile  evidence  if 
possible,  if  not  they  should  accept  that  most 
entitled  to  credit  under  all  the  circum- 
stances. Reed  v.  Continental  Ins.  Co.  [Del.) 
65  A.  569;  Rogers  v.  Rogers  [Del.]  66  A. 
374;  Reese  v.  Hoffecker  [Del.]  65  A.  588; 
Staunton  v.  Smith  [Del.]  65  A.  593;  Simeone 
V.  Lindsay  [Del.]  65  A.  778.  It  is  the  duty 
of  the  jury  to  reconcile  conflicting  testi- 
mony if  possible.  Atlantic  Coast  Line  R 
Co.  V.  Miller  [Fla.]  44  So.  247.  Where  facts 
and  circumstances  shown  in  evidence  are  so 
much  at  variance  with  the  testimony  of  a 
witness  as  to  cast  a  doubt  upon  the  truth- 
fulness of  the  witness,  his  testimony  is  not 
to  be  given  the  greater  weight.  Johnston 
V.  New  York  City  R.  Co.,  54  Misc.  642,  104 
N.  Y.  S.  812.  Testimony  of  a  disinterested 
witness  to  a  fact  within  his  knowledge 
which  is  not  improbable  and  not  in  conflict 
with  other  evidence  is  legal  proof  of  the 
fact.  In  re  Miller's  Will  [Or.]  90  P.  1002. 
In  estimating  the  weight  of  testimony  the 
jury  should  consider  the  witnesses'  means 
of  knowledge,  their  intelligence,  apparent 
fairness  and  truthfulness,  and  other  facts 
and  circumstances  shown  by  the  evidence 
going  to  the  reliability  of  such  witnesses. 
Simeone  v.  Lindsay  [Del.]  65  A.  778.  The 
jury  may  believe  part  of  the  testimony  of 
witnesses  and  disregard  other  parts.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Harris  [Tex.  Civ. 
App.]  18  Tex.  Ct.  Rep.  190,  101  S.  W.  506. 
Where  in  an  action  for  damages  for  wrong- 
ful death  there  was  positive,  uncontradicted 
evidence  that  deceased  had  never  been  sick 
prior  to  the  injury  resulting  in  his  death, 
it  was  held  that  life  expectancy  tables  were 
conclusive  on  the  issue  of  his  life  expect- 
ancy. Davis  V.  Michigan  Cent.  R.  Co.,  147 
Mich.  479,  111  N.  W.  76.  See  Questions  of 
Law  and  Fact,  8  C.  L.  1566. 

91.  The  testimony  of  an  interested  party 
is  not  conclusive  though  he  is  not  im- 
peached and  his  testimony  is  uncontradicted. 
Burleson  v.  Tinnin  [Tex.  Civ.  App.]  100  S. 
W.  350.  But  the  fact  that  a  witness  may 
have  some  interest  in  the  controversy  does 
not  warrant  rejecting  his  testimony  in  toto. 
The  fact  that  certain  witnesses  were  or 
had  been  in  the  employ  of  one  of  the  paxties 
held  not  to  warrant  jury  In  disregarding 
their  testimonv.  Christiansen  v.  Graver 
Tank  Works,  223  111.   142,   79  N.  E.  97. 

92.  Where     a     hostile     witness    uses     ex- 
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means  of  knowledge,  apparent  intelligence  or  capacity/^  his  conduct  or  demeanor 
while  on  the  stand/*  and  the  inlierent  improbability  of  the  testimony  offered.^^ 
Thus  the  testimony  of  a  witness  is  not  ordinarily  conclusive  even  though  uncontra- 
dicted,"® though  it  will  ordinarily  be  controlling  in  the  absence  of  any  impeaching  or 
discrediting  circumstances,  or  inherent  inconsistency  or  improbability."^ 

A  preponderance  of  the  evidence,  by  which  is  meant  the  greater  weight  of  evi- 
dence, and  not  necessarily  the  greater  number  of  witnesses,"^  is  all  that  is  required 
in  civil  cases.""     In  determining  whether  a  recovery  is  warranted,  all  the  evidence 


pressions  favorable  to  the  side  he  opposes, 
a  court  may  properly  attach  more  impor- 
tance thereto  than  to  the  main  purport  of 
his  narrative.  Fleming  v.  Howard,  150  CaJ. 
28,   87   P.   90S. 

93.  Intelligence  and  capacity  of  wit- 
nesses, or  their  want  thereof,  may  be  con- 
sidered. Manufacturers'  Fuel  Co.  v.  "White, 
228  111.  187,  81  N.  E.  841.  Though  a  six 
year  old  child  is  allowed  to  testify,  its  age 
is  an  important  element  in  determining  the 
"weight  to  be  given  its  testimony,  which  is 
for  the  jury.  Van  Salvellergh  v.  Green  Bay 
Trac.  Co.   [Wis.]    Ill  N.  W.   1120. 

94.  Jury  is  not  required  to  believe  a 
witness,  though  he  is  not  impeached  di- 
rectly or  by  the  inherent  impossibility  of 
facts  stated  by  him;  it  may  disregard  his 
testimony  because  of  his  manner  of  testi- 
fying and  his  behavior  on  the  stand.  Gal- 
veston, etc.,  R.  Co.  V.  Murray  [Tex.  Civ. 
App.]    18    Tex.    Ct.    Rep.    566,    99    S.    W.    144. 

95.  Oral  testimony  in  direct  contraven- 
tion of  natural  laws  must  be  deemed  in- 
credible. Oral  testimony  that  railroad  sem- 
aphore showed  red  to  one,  green  to  another, 
and  blurred  to  a  third,  all  looking  at  it 
from  the  same  direction.  Tillson  v.  Maine 
Cent.  R.  Co.  [Me.]  67  A.  407.  Neither  courts 
nor  jurors  are  bound  by  the  uncontradicted 
testimony  of  an  interested  party,  which  ap- 
pears to  be  untruthful  by  reason  of  im- 
probable or  inconsistent  statements.  Testi- 
mony by  holder  of  note  that  he  was  bona 
fide  holder,  note  being  without  considera- 
tion, rejected.  Gosline  v.  Dryfoos  [Wash.] 
88  P.  634.  Party's  own  testimony  that  he 
could  not  see  objects  directly  in  front  of 
him  held  entitled  to  no  weight  where  cir- 
cumstances showed  that  he  must  have  seen 
them.  Scanlon  v.  Butler-Duncan  Land  Co. 
[R.    I.]    67   A.    364. 

96.  The  jury  is  not  bound  by  uncontra- 
dicted testimony  which  i.s  not  consistent 
■with  other  circumstances  proved.  Logue  v. 
Grand  Trunk  R.  Co.  [Me.]  65  A.  522.  Though 
testimony  is  uncontradicted,  it  may  be  re- 
jected If  inherently  improbable  or  self- 
contradictory.  Gorman  v.  Hand  Brew.  Co. 
[R.  I.]  66  A.  209.  Jury  is  not  bound  to  ac- 
cept testimony  of  witness  as  conclusive 
though  uncontradicted.  McCracken  v.  Lan- 
try-Sharpe  Contracting  Co.  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  959,  101  S.  W.  520.  Credi- 
bility of  witnesses  and  evidence  is  for  trial 
court,  trying  the  facts,  though  direct  testi- 
mony of  two  witnesses  on  issue  was  un- 
contradicted. Hunter  v.  Wethington  [Mo.] 
103  S.  W.  543.  The  jury  may  disregard  tes- 
timony of  interested  parties,  though  un- 
contradicted, ajnd  find  for  the  opposing 
party,  subject  of  course  to  the  court's  power 
to  grant  a  new  trial.     First  State  Bk.,  Iowa, 


V.  Hammond  [Mo.  App.]  101  S.  W.  677.  Jury 
arc  sole  .iudges  of  credibility  of  witnesses 
and  weight  to  be  given  their  testimony, 
and  they  may  reject  the  testimony  of  a 
witness,  although  he  is  not  contradicted  by 
other  witnesses  when  the  circumstances 
cast  a  suspieion  on  his  statements  or  ren- 
der them  inconsistent  with  reason  or  com- 
mon observation.  El  Paso  Foundry  & 
]\Iach.  Co.  V.  De  Guereque  [Tex.  Civ.  App.] 
19   Tex.  Ct.  Rep.   405,  101   S.  W.   814. 

97.  Plaintiff's  corroborated  and  uncon- 
tradicted testimony  on  a  point  held  not  to 
have  been  rendered  improbable  by  other 
testimony.  Berus  v.  New  York  Citv  R.  Co., 
52  Misc.  181,  101  N.  Y.  S.  748.  Testimony 
which  is  not  improbable  and  is  not  in  any 
way  contradicted  is  conclusive.  Molloy  v. 
Whitehall  Portland  Cement  Co.,  116  App. 
Div.  839,  102  N.  Y.  S.  363.  Where  defendant 
offers  no  testimony,  plaintiff's  testimony 
must  be  taken  as  true,  and  inferences  there- 
from which  are  rea.sonable  must  be  drawn. 
McGill  v.  Gargoula,  103  N.  Y.  S.  113.  Where 
a  plaintiff  is  the  sole  witness  in  her  own 
behalf,  but  her  testimony  is  clear,  uncon- 
tradicted, and  not  inherently  improbable, 
and  is  sufficient  as  to  the  facts  shown  to 
constitute  a  cause  of  action,  it  is  error  to 
render  judgment  for  defendant.  Karl  v. 
New  York  City  R.  Co.,  52  Misc.  650,  101  N. 
Y.  S.  750.  Uncontradicted  and  unimpeached 
testimony  of  an  employe  that  he  had 
warned  a  street  car  conductor  to  look  out 
for  a  pole  near  the  track  held  sufficient  to 
sustain  burden  of  showing  a  warning  had 
been  given.  Savage  v.  Rhode  Island  Co. 
[R.  I.]  67  A.  633.  Mill  company's  quotation 
for  flour  delivered  at  a  certain  place  being 
only  evidence  of  market  value,  and  not  be- 
ing attacked,  held  proper  basis  of  finding 
thereon.  Bowie  v.  Western  Union  Tel.  Co. 
[S.   C]    59   S.   E.   65. 

9S.  Preponderance  of  evidence  does  not 
depend  on  the  number  of  witnesses.  Atoka 
Coal  &  Min.  Co.  v.  Miller  [Ind.  T.]  104  S.  W. 
555.  Where  there  are  but  two  witnesses 
and  their  testimony  is  in  direct  conflict,  it 
^does  not  necessarily  follow  that  plaintiff 
has  failed  to  establish  his  case  by  a  pre- 
ponderance of  the  evidence,  the  circum- 
stances pointing  to  the  truth  of  plaintiff's 
testimony.  Omensky  v.  Gieske,  125  111.  App. 
77.  The  number  of  witnesses  may  be  con- 
sidered in  determining  where  the  prepon- 
derance of  evidence  lies.  Elgin,  J.  &  E.  R. 
Co.  v.  Lawlor,  229  HI.  621,  82  N.  E.   407. 

99.  Reed  v.  Continental  Ins.  Co.  [Del] 
65  A.  569;  Hartzell  v.  Murray,  127  111.  App. 
608.  Preponderance  of  evidence  is  suffi- 
cient to  prove  claim  for  services  rendered 
to  decedent.  Miller  v.  Steele  [C.  C.  A.]  153 
F.    714.     In   a   civil  action   the   party   having 


9  Cur.  Law. 


EVIDEXCE  §  11. 


1309 


adduced  by  both  parties  should  be  considered/  and  if  possible  reconciled.^  The  proof 
must  correspond  to  the  facts  alleged/  since  a  party  cannot  plead  one  cause  of  action 
and  recover  upon  proof  of  another.*  A  prima  facie  case,  unrebutted,  warrants  a  re- 
covery.^ A  verdict  may  be  supported  by  circumstantial  as  well  as  by  direct  evidence/ 
but  the  circumstances  shown  must  reasonably  tend  to  establish  the  theory  of  the 
party  relying  on  such  evidence/  and  must  be  inconsistent  with  every  other  reasonable 
theory.® 

TJsually,  positive  testimony  is  entitled  to  be  given  greater  weight  than  negative/ 
but  this  rule  does  not  render  negative  testimony  incompetent  ^°  or  insufficient  ^^ 


the  burden  of  proof  is  not  required  to  show 
the  existence  of  a  fact  absolutely,  but  is 
only  required  to  reasonably  satisfy  the  jury 
of  its  existence.  Dorough  v.  Harrington 
[Ala.]  42  So.  55  7.  An  instruction  that  a 
party  must  establish  a  fact  "to  the  entire 
satisfaction  of  the  jury"  held  erroneous. 
AIcEntyre  v.  Hairston   [Ala.]   44  So.  417. 

1.  In  determining  -whether  the  evidence 
is  sufficient  to  sustain  a  verdict,  all  the  evi- 
dence, adduced  by  both  parties,  will  be  con- 
sidered. Murray  v.  Butte,  35  Mont.  161,  88 
P.  789.  A  deficiency  in  plaintiff's  evidence 
may  be  supplied  by  defendant's  evidence  so 
as  to  warrant  judgment  for  plaintiff.  West- 
ern Assur.  Co.  V.  Chesapeake  Lighterage  & 
Towing   Co.    [Md.]    65   A.    637. 

2.  Coughlan  v.  Philadelphia,  etc.,  R.  Co. 
[Del.]  67  A.  148;  Little  v.  American  Tel.  & 
T.  Co.    [Del.]    67  A.   169. 

a.     See  Pleading,  8  C.  L.  1421. 

4.  Milliken  v.  Thyson  Commission  Co., 
202  Mo.   637.  100   S.  "W.   604. 

5.  Temple  v.  Phelps,  193  Mass.  297,  79  N. 
E.  482. 

6.  In  civil  as  well  as  criminal  cases  a 
fact  may  be  established  by  circumstantial 
evidence,  and  a  jury  may  accept  such  evi- 
dence and  base  a  finding  or  verdict  tliereon, 
although  opposed  by  the  direct  and  positive 
testimony  of  witnesses.  Atchison,  etc.,  R. 
Co.  V.  Colliati  [Kan.]  88  P.  534.  Sending 
and  receipt  of  papers  by  mail  may  be  proved 
by  circumstantial  evidence.  Cain  v.  Corley 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  644,  99  S. 
W.  168.  Notice  of  facts  to  put  a  person 
on  inquiry  may  be  shown  by  circumstantial 
evidence.  Cleveland,  etc.,  R.  Co.  v.  City 
Trust,  Sa.fety  Deposit  &  Surety  Co.  [Ind.] 
82   N.   E.   52. 

7.  Where  circumstantial  evidence  Is  the 
only  kind  available,  as  in  action  for  dam- 
ages by  fire  alleged  to  have  been  started 
by  sparks  from  a  locomotive,  a  verdict  for 
plaintiff  will  not  be  set  aside  If  the  circum- 
stances shown  furnish  ground  for  the  jury 
to  find  that  It  was  reasonably  probable  that 
sparks  from  the  locomotive  started  the  fire. 
Minard  v.  West  Jersey  &  S.  R.  Co.  [N.  J. 
Law]  64  A.  1054.  There  is  nothing  for  the 
jury  in  a  case  supported  wholly  by  circum- 
stantial evidence,  unless  It  tends  to  estab- 
lish the  conclusion  claimed  in  some  appre- 
ciable degree;  a  mere  scintilla  of  Inconclu- 
sive circumstances,  giving  no  scope  for 
legitimate  reasoning  by  the  jury,  does  not 
carry  the  burden  of  proof.  Georgia  R.  & 
Elec.  Co.  V.  Harris,  1  Ga.  App.  714,  57  S.  E. 
1076.  There  must  be  some  substantial  evi- 
dence to  support  a  verdict  or  findings,  the 
jury  cannot  be  left  to  conjecture  in  pass- 
ing  upon    the    Issues.     Evidence    held    insuf- 


ficient to  show  that  work  -was  done  for  de- 
fendant at  the  request  of  any  a.uthorizrd 
person.  Silver  Mountain  Mine  Co.  v.  An- 
derson   [Colo.]    92    P.    226. 

S.  Where  a  plaintiff  in  a  civil  case  sup- 
ports his  action  solely  by  circumstantial 
evidence,  he  is  not  entitled  to  a  verdict  un- 
less the  circumstances  shown  are  shown  by 
a  preponderance  of  evidence  to  be  consist- 
ent ^vith  the  theory  advanced  by  him.  and 
inconsistent  with  every  other  reasonable 
theory.  Georgia  R.  &  Elec.  Co.  v.  Harris, 
1    Ga.  App.   714,   57   S.  E.   1076. 

0.  Testimony  of  one  witness  that  signal 
was  given  is  stronger  than  of  another  that 
he  did  not  hear  it.  Illinois  Southern  R.  Co. 
V.  Hamill,  128  111.  App.  152.  Testimony  of 
witness  that  he  had  not  heard  matter  con- 
tained in  contract  discussed  held  to  have 
no  weight.  Bryson's  Adm'r  v.  Biggs  [Ky.] 
104  S.  W.  9S2.  Positive  testimony  of  engi- 
neer and  fireman  tliat  locomotive  whistle 
was  blown  held  entitled  to  greater  weight 
than  testimony  of  other  witnesses  whose 
attention  was  not  called  to  the  situation 
that  they  did  not  hear  it.  Missouri,  K.  & 
T.  R.  Co.  V.  McCoy  [Ind.  T.]  104  S.  W.  620. 
AThen  one  or  more  witnesses  testify  that 
they  saw  an  object  or  heard  a  signal  upon 
a  given  occasion,  tlieir  testimony  is  to 
prevail  over  that  of  a  same  number  of  wit- 
nesses of  equal  candor  who  testify  that 
they  did  not  hear  or  see  it.  The  Fin  Mac 
Cool    [C.    C.    A.]    147    F.    123. 

10.  Where  it  was  charged  that  a  guar- 
dian's deed  was  fraudulent  and  that  grantee 
was  a  fictitious  person,  and  guardian  testi- 
fied that  he  lived  in  a  certain  county,  tes- 
timony of  persons  who  lived  in  the  county 
that  they  were  well  acquainted  there  and 
knew  no  one  of  that  name  was  competent. 
Phelps  V.  Nazworthy,  226  111.  254,  80  N.  E. 
756. 

11.  The  rule  as  to  the  superiority  of 
positive  over  negative  testimony  does  not 
necessarily  render  the  latter  inefficient  In 
case  of  the  former,  its  weight  Is  for  the 
jury.  Van  Salvellergh  v.  Green  Bay  Trac. 
Co.  [Wis.]  Ill  X.  W.  1120.  Testimony  of 
witnesses  who  were  In  a  position  to  hear 
whistle  of  train,  if  blown,  and  bell,  if  rung, 
and  whose  attention  was  called  to  the  train, 
that  no  signals  were  given,  is  entitled 
to  some  weight  and  is  some  evidence  that 
no  such  signals  were  given.  Stotler  v.  Chi- 
cago &  A.  R.  Co.,  200  Mo.  107,  98  S.  W.  509. 
In  action  for  injuries  resulting  from  col- 
lision with  car,  held  not  necessary  to  dis- 
regard plaintiff's  positive  testimony  that  he 
looked  for  but  could  not  see  a  car,  though 
other  witnesses  testified  tnat  they  were 
able  to   see   it   for   some   distance.     Indiana- 
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where  there  is  also  positive  testimony.     The  weight  to  be  given  negative  testimony 

depends  upon  the  situation  of  the  witness,  his  opportunity  to  hear  or  see  or  know 

the  facts,  his  attention  or  inattention  and  other  attendant  facts  and  circumstances.^^ 

The  testimony  of  experts  is  not  conclusive  ^^  nor  exclusive;^*  its  weight  is  for 


polis  St.  R.  Co.  V.  Taylor,  39  Ind.  App.  592, 
80  N.  E.  436.  In  action  for  damages  for 
killing  animals  on  railroad  track,  positive, 
uncontradicted  testimony  by  three  of  the 
train  crew  that  they  did  not  see  the  ani- 
mals on  the  track  could  not  be  totally  dis- 
regarded bv  the  jury.  Miller  v.  Chicago  & 
N.  W.  R.  Co.   [S.  D.]   Ill  N.  W.  553. 

12.  The  rule  as  to  positive  and  negative 
testimony  should  not  be  applied  inexorably, 
but  due  regard  should  be  had  to  the  cir- 
cumstances of  the  particular  case.  The  Fin 
MacCool  [C.  C.  A.]  147  F.  123.  Where  It  is 
alleged  that  a  locomotive  bell  was  not  rung 
as  it  approached  a  crossing,  the  evidence  of 
witnesses  who  were  present,  conscious,  in 
the  possession  of  their  physical  senses,  and 
listening  for  signals,  that  they  did  not  hear 
it  ring  has  probative  value  sufUcient  to 
take  the  issue  to  the  jury,  though  other 
witnesses  testify  that  the  bell  did  ring. 
Cotton  V.  Willmar  &  S.  F.  R.  Co..  99  Minn. 
366,  109  N.  W.  835.  Where  trackman  was 
struck  by  a  train,  and  the  engineer,  fire- 
man, and  brakeman  testified  positively  that 
the  crossing  and  danger  signal  was  given, 
and  three  others  testified  that  danger  sig- 
nal was  given,  the  testimony  of  three 
other  persons,  more  than  a  half  mile  away, 
eating  breakfast  inside  closed  doors  that 
no  signals  were  given  was  held  insufficient 
to  raise  a  conflict  in  the  evidence.  Hoff- 
ard  V.  Illinois  Cent.  R.  Co.  [Iowa]  110  N.  W. 
446.  It  is  improper  to  charge  the  jury  that 
positive  testimony  is  to  be  believed  in  pref- 
erence to  negative  without  qualifying  the 
charge  with  reference  to  the  credibility  of 
witnesses.  Central  of  Ga.  R.  Co.  v.  Orr 
[Ga.]    57   S.  E.   89. 

NOTE.  Negative  and  affirmative  evi- 
ence:  "When  it  is  sought  to  prove  the  non- 
existence of  sound  by  the  testimony  of 
witnesses,  the  conditions  essential  to  the 
competency  of  the  evidence  must  be  sup- 
plied. The  probative  value  to  be  given  to 
the  fact  that  a  witness  did  not  hear  the 
sound  depends  upon  the  condition  of  his 
senses,  his  proximity  to  place,  the  degree 
of  attention,  and  other  such  circumstances 
which  render  it  more  or  less  probable  that, 
If  the  sound  had  been  made,  the  witness 
would  have  heard  it.  Hence  the  mere  state- 
ment of  a  witness  that  he  did  not  hear  a 
bell  rung  Is  valueless  as  evidence,  unless  it 
further  appears  that  he  was  able  to  hear 
rnd  was  in  a  position  and  under  conditions 
where  he  would  probably  have  heard  the 
sound  had  It  been  made.  The  degree  of 
attention  will  affect  the  value  of  the  evi- 
dence but  the  fact  that  the  witness  was  not 
giving  his  direct  attention  at  the  time  for 
the  purpose  of  learning  whether  signals 
were  given  will  not  destroy  the  value  of 
the  evidence  If  he  was  present  at  the  cross- 
ing, was  conscious,  and  in  the  possession 
of  his  ordinary  senses,  and  testifies  posi- 
tively that  he  heard  no  signal.  The  testi- 
mony of  a  witness  that  he  did  not  hear  a 
bell  rung  Is  thus  of  Itself,  ,as  against  direct 


and  positive  testimony  of  another  that  the 
bell  did  ring,  no  evidence  that  it  did  not 
ring,  but,  taken  In  connection  with  evi- 
dence showing  that  the  witness  could  and 
probably  would  have  heard  It,  had  It  been 
rung,  and  that  he  was  listening  to  hear  it 
ring.  Is  evidence  that  it  did  not  ring.  The 
position  and  situation  of  the  witnesses,  the 
attention  they  were  giving,  and  their  cred- 
ibility, and  the  weight  of  the  evidence  are 
questions  for  the  jury.  Moran  v.  Eastern 
R.  Co.,  48  Minn.  46,  50  N.  W.  930;  Green  v. 
Eastern  R.  Co.,  52  Minn.  79,  53  N.  W.  808; 
Peterson  v.  Mpls.  St.  R.  Co.,  90  Minn.  52,  95 
N.  W.  751;  Tenn.,  etc.,  R  Co.  v.  Hanford,  125 
Ala.  349.  28  So.  45;  Dyer  v.  Erie  R.  Co.,  71 
N.  Y.  236;  Johanson  v.  Boston  &  M.  R.  Co., 
153  Mass.  57,  26  N.  E.  426;  Walsh  v.  Railway 
Co.,  171  Mass.  52,  50'  N.  E.  453;  Marcott  v. 
Railway  Co..  49  Mich.  101,  13  N.  W.  374; 
McLean  v.  Erie  R.  Co.,  69  N.  J.  Law,  57,  54 
A.  238;  Id.,  70  N.  J.  Law,  337,  57  A.  1132; 
Goodwin  v.  Central  R.  Co.,  73  N.  J.  Law,  576, 
64    A.    135;    Northern   Cent.    R.    Co.,   v.    State, 

100  Md.  404,  60  A.  19;  Purnell  v.  R.  Co. 
122  N.  C.  832,  29  S.  E.  953;  Reed  v.  Chi- 
cago, etc.,  R.  Co.,  74  Iowa,  188.  37  N.  W. 
149;  Atchison,  etc..  R.  Co.  v.  Feehan,  149 
111.  202,  36  N.  E.  1036;  Chicago,  etc.,  R.  Co. 
V.  Eganolf,  112  111.  App.  323;  Chicago,  etc., 
R.  Co.  V.  Pulliam,  111  111.  App.  305;  McDuf- 
fle  V.  Lake  Shore,  etc.,  R.  Co.,  98  Mich.  356, 
57    N.    W.    248;    Murray    v.    Mo.    Pac.    R.    Co., 

101  Mo.  236,  13  S.  W.  817,  20  Am.  St.  Rep. 
601.  Such  evidence,  while  negative  in  form, 
is  affirmative  In  substance.  Grabill  v.  Ren. 
110  111.  App.  587.  The  cases  cited  by  appel- 
lant are  not  Inconsistent  with  this  rule,  as 
a  careful  examination  of  the  facts  of  each 
case  will  disclose  that  some  essential  ele- 
ment was  absent.  In  Bohan  v.  Milwaukee, 
etc.,  R.  Co.,  61  Wis.  391,  21  N.  W.  241.  and 
Tully  v.  Fitchburg  R.  Co.,  134  Mass.  499, 
.stress  Is  laid  upon  the  inadequacy  of  sucli 
evidence.  The  substance  of  these  decisions 
is  that  it  is  not  enough  for  a  witness  to 
say  merely  that  he  does  not  remember  hav- 
ing heard  a  bell  ring.  "Courts  have  often 
been  asked,"  says  Wigmore,  "to  exclude 
testimony  based  on  what  may  be  called 
negative  knowledge — i.  e.,  Testimony  that 
II  fact  did  not  occur — founded  upon  the  wit- 
ness' failure  to  hear  or  see  a  fact  which  he 
would  supposedly  have  heard  or  seen  if  it 
had  occurred.  But  there  is  no  inherent 
weakness  In  this  kind  of  knowledge.  It 
rests  upon  the  same  data  of  the  senses.  It 
may  even  sometimes  be  stronger  than 
affirmative  impressions.  The  only  requisite 
is  that  the  witness  should  have  been  so 
situated  that  in  the  ordinary  course  of 
events  he  would  have  he.axd  or  seen  the 
fact  had  It  occucred."     1  Wigmore,  Evidence, 

ii;4;  2  Elliott,  Bv.  §  969;  6  Thompson,  Neg- 
ligence, §  7865;  5  C.  L.  1369. — From  opinion 
by  Elliott,  J.,  in  Cotton  v.  Willmar  &  S.  F. 
R.  Co.,  99  Minn.  366.  109  N.  W.  837. 

13.  Jury  is  not  bound  by  opinions  of  ex- 
perts   on    values    of   property.     Helm   v.   An- 
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the  jury  to  be  tested  by  the  same  rules  as  other  testimony,^'  and  it  has  been  said  that 
it  should  be  received  with  great  caution.^®  Physical  experiments  have  evidentiary 
value  corresponding  to  the  closeness  of  similarity  between  the  facts  proved  and  the 
facts  on  which  the  experiments  are  based.^^  Admissions  of  a  party  against  interest 
are  entitled  to  peculiar  weight,^^  but  are  not  conclusive.^*  Entries  in  books  of  ac- 
count are  persuasive  evidence  but  not  conclusive.^"  Declarations  of  a  person  since 
deceased  are  entitled  to  little  weight.^^     Hearsay  evidence  has  no  probative  value.^* 


chor  Fire  Ins.  Co.,  132  Iowa,  177,  109  N.  W. 
605.  Expert  opinions  are  not  conclusive. 
Southern  Kansas  R.  Co.  v.  "West  [Tex.  Civ. 
App.]  102  S.  W.  1174.  Opinion  evidence  on 
value  of  services  is  not  conclusive  on  the 
jury.  Jennings  v.  Stripling.  127  Ga.  778,  56 
S.  E.  1026.  Testimony  of  attorney,  claiming 
for  services,  and  of  his  expert  as  to  value 
of  services,  held  not  binding  on  the  jury. 
Jetter  v.   Zeller,   104   N.   T.   S.   229. 

14.  Jury  may  find  injuries  to  be  perman- 
ent, though  such  finding  Is  not  supported 
by  expert  testimony,  such  testimony  not 
being  exclusive.  Payne  v.  Whatcom  County 
R.   &   Light  Co.    [Wash.]    91   P.   1084. 

15.  Expert  testimony  is  to  be  given  con- 
sideration like  all  other  testimony  which 
the  court  allows  to  go  to  the  jury  and 
accorded  such  weight,  as,  in  vievp  of  all  the 
evidence,  of  every  kind  and  nature,  and  its 
reasonableness,  and  the  apparent  candor 
and  competency  of  the  witnesses,  in  fairness 
demands.  Instructions  on  weight  to  be 
given  expert  testimony  criticised.  Ball  v. 
Skinner  [Iowa]  111  N.  W.  1022.  In  the  con- 
sideration of  the  testimony  of  medical  ex- 
perts the  test  of  consistency  and  reason- 
ableness, always  having  reference  to  the 
other  testimony  in  the  case,  wliich  their 
opinions  may  tend  to  corroborate  or  con- 
tradict, should  be  applied.  In  re  American 
Board  of  Com'rs  for  Foreign  Missions  [Me.] 
66  A.  215.  If  the  opinion  of  a  medical  ex- 
pert is  made  up  from  a  prejudiced  view  and 
with  a  predetermined  purpose,  it  lias  no 
weight  and  is  in  fact  unsafe  and  dangerous. 
Id.  The  opinions  of  experts  based  on  hy- 
pothetical questions  have  little  or  no 
weight  unless  the  assumed  facts  are  true, 
and  it  is  proper  for  the  court  to  so  instruct 
the  jury.  Anderson  v.  Husted,  79  Conn. 
535,  66  A.  7.  Expert  testimony  in  response 
to  hypothetical  questions  is  not  wholly 
valueless,  though  there  is  a  variance  be- 
tw^een  the  facts  assumed  and  those  shown 
by  the  evidence;  its  weight  is  for  the  jury. 
Id. 

16.  Illinois  Cent.  R.  Co.  v.  McCollum,  130 
111.    App.    267. 

17.  Atlanta  &  W.  P.  R.  Co.  v.  Hudson 
[Ga.  App.]  58  S.  E.  500.  In  action  for  in- 
juries resulting  from  collision  between 
tender  of  switch  engine  and  road  engine, 
evidence  of  an  experiment  was  inconclusive 
when  tlie  headlight  on  the  tender  used  in 
the  experiment  was  not  the  same  as  that 
in  use  when  the  collision  occurred,  the 
object  being  to  show  how  far  plaintiff 
could  see  along  the  track.  Brantner  v.  Chi- 
cago,  B.   &   Q.    R.   Co.    [Iowa]    112   N.   W.   790. 

18.  Simeone  v.  Lindsay  [Del.]  65  A.  778. 
Defendant  having  admitted  on  cross-exam- 
ina.tion  that  she  owed  plaintiff  more  than 
she  had  tendered,  a  judgment  for  her  was 
erroneous.  Giovanniello  v.  Horton,  101  N. 
T.    S.    20.     Where   a   plaintiff   answered   ques- 


tions based  on  the  assumption  that  he  re- 
ceived a  certain  letter,  he  could  not  there- 
after claim  that  the  proof  failed  to  show 
that  he  received  the  letter.  Auer  v.  Hoff- 
mann   [Wis.]    112   N.   W.    1090. 

19.  Statements  of  a  party  against  Inter- 
est are  presumptively  but  not  conclus- 
ively true.  Randolph  v.  Metropolitan 
St.  R.  Co.,  125  Mo.  App.  620,  102  S.  W. 
1085.  Letter  claiming  a  ce.rtain;  amount 
is  not  conclusive  when  there  is  evidence 
that  a  mistake  was  made  in  the  letter 
in  stating  the  amount.  Aetna  Life  Ins. 
Co.  V.  Pelham,  52  Misc.  658,  102  N.  Y.  S.  461. 
It  is  Improper  to  instruct  that  testimony 
by  plaintiff  against  her  interest  "must  be 
taken  as  true,"  while  statements  made  by 
her  as  a  witness  in  her  o^vn  favor  are  to 
be  given  such  credit  as  the  jury  believe 
them  entitled  to.  McGinnis  v.  Rigby  Print- 
ing Co.,  122  Mo.  App.  227,  99  S.  W.  4.  Ad- 
missions of  liability  for  loss  of  property 
wliich  defendant  had  agreed  but  failed  to 
keep  Insured,  made  after  the  loss  occurred, 
held  insufficient  to  support  cause  of  action 
because  without  consideration.  Wilson- 
Moline  Buggy  Co.  v.  Pruebe,  123  Mo. 
App.  521,  100  S.  W.  558.  A  mere  state- 
ment of  defendant's  attorney  that  de- 
fendant concedes  that  a  certain  amount 
is  due  plaintiff,  nothing  being  said  by  the 
other  attorney,  is  not  such  a  concession 
as  to  warrant  a  reversal.  Ryan  v.  Brown, 
104  N.  Y.  S.  871.  Admissions  upon  a  former 
trial  are  merely  evidence  taking  the  place 
of  proof.  Potash  v.  Utopia  Land  Co.,  48 
Misc.  402,  95  N.  Y.  S.  571.  In  an  action  for 
services  plaintiff  may  prove  and  recover  the 
full  value  of  each  item,  though  an  itemized 
statement  given  his  employer  before  suit 
shows  claims  in  a  smaller  amount.  Wright 
V.  St.  Louis  Sugar  Co.,  146  Mich.  555,  13 
Det.    Leg.    N.    866.    109    N.   W.    1062 

20.  Van  Nome  v.  Barber,  115  App.  Div. 
593,  100  N.  Y.  S.  987.  Entries  in  books  of 
account,  being  private  memoranda,  are  not 
conclusive;  parol  evidence  is  competent  to 
show  the  goods  shown  by  them  to  have 
been  charged  to  one  person  were  in  f.^ct 
shipped  to  another,  or  his  order.  Pettey  v. 
Benoit,    193   Mass.   233,   79   N.   E.   245. 

21.  Indefinite  admissions  of  the  decedent 
to  a  third  party  held  insufficient  to  prove 
a  claim  against  his  estate,  evidence  of  this 
character  being  weak  and  unsatisfactory. 
Clarke  v.  Roberts  Estate  [Colo.]  87  P.  1077. 
While  parol  proof  of  admissions  and  declar- 
ations of  a  decedent  is  the  weakest  species 
of  evidence,  It  is  entitled  to  consideration 
when  corroborated  by  contemporaneous 
memo^p.nda  and  the  action  and  conduct  of 
deceased  with  reference  to  the  subject- 
matter  at  Issue.  Succession  of  Zacharie 
[La.]    43   So.   988. 

22.  Miller  &  Co.  v.  McKenzie.  126  Ga. 
746,    55    S.    E.    952. 
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Evidence  admitted  without  proj^er  objection  may  be  considered  even  though  it 
would  be  inadmissible  over  a  proper  objection/^  and  on  a  motion  for  a  nonsuit  evi- 
dence which  is  relevant  must  be  considered  though  erroneously  admitted.^* 

The  quantum  of  proof  required  to  prove  particular  facts  is  treated  in  titles 
dealing  with  the  subject  or  issue  to  which  the  evidence  is  addressed;  a  few  illustra- 
tive holdings  appear  in  the  note.-^ 

ExAMixATiox  Before  Trial,  see  latest  topical  index. 

EXAMINATION     OF    WITNESSES. 


§  1.     General  Rules  of  Exnmination  (1312). 

Leading    Questions     (1314).       Responsiveness 
(1315).     Refreshing  Memory    (1315). 


§  2.      Cros.w-exsiiiiinntioii   (1317). 
§  3.      Redirect  Examination   (1324). 
§  4.      Recalling    Witness    for    Furtlier 
aniination  (1325). 


Scope  of  article. — This  article  treats  generally  of  the  rules  governing  the  ex- 
amination of  witnesses  in  both  civil  and  criminal  cases,  except  those  peculiarly 
applicable  to  the  examination  of  experts,  which  are  treated  in  the  preceding  article. ^^ 
Matters  pertaining  to  the  impeachment  of  witnesses,  and  the  privileges  of  witnesses,-'^ 
and  general  questions  of  trial  procedure,  such  as  the  exclusion  of  witnesses  from  the 
court  room,^^  and  the  proper  manner  of  raising  objections,^^  are  elsewhere  discussed. 

§  1.  General  rules  of  examination. ^° — The  manner  of  examining  witnesses  is  a 
matter  resting  largely  in  the  discretion  of  the  trial  court,  though  controlled  by  certain 
well  settled  general  rules.^^  Greater  latitude  is  allowed  in  the  examination  of  an 
ignorant  and  illiterate  witness  who  does  not  understand  the  English  language  nor  the 
methods  of  taking  testimony  in  court  procedure.^^  It  is  proper  for  the  trial  court  to 
examine  witnesses,  when  this  course  is  deemed  necessary  to  elicit  the  truth,  but  this 
right  should  be  carefully  exercised  so  as  not  to  indicate,  directly  or  indirectly,  any 
opinion  on  the  merits  or  any  basis  in  favor  of  either  party,^^  and  in  the  exercise  of 


23.  Mushet  v.  Fox  [Cal.  App.]  91  P.  534. 
Extracts  from  deeds  and  title  books,  con- 
taining substance  of  deeds  greatly  abbre- 
viated, being  admitted  by  agreement,  would 
be  construed  according  to  their  manifest 
meaning.  Evans  v.  Foss  [Mass.]  80  N.  E. 
587.  Evidence  which  is  relevant  is  to  be 
weighed,  notwithstanding  an  objection  to 
its  competency  if  made  would  have  been 
sustained.  Metropolitan  Music  Co.  v.  Shir- 
ley,  98  Minn.   292.   108  N.  W.  271. 

24.  Without  or  against  objection.  Arch- 
ibald Estate  v.  Matteson  [Cal.  App.]  90  P. 
723. 

25.  The  Louisiana  rule  that  a  contract 
above  $500  must  be  proved  by  at  least  one 
credible  witness  and  corroborating  circum- 
stances does  not  apply  where  the  items 
Of  the  contract  are  amply  proved.  Harliss 
V.  Drews  [La.]  43  So.  1008.  To  establish 
the  existence  a.nd  contents  of  a  lost  deed, 
the  proof  must  be  so  cogent,  clear,  and  for- 
cible as  to  leave  no  doubt  in  the  mind  of 
the  chancellor.  Haworth  v.  Haworth,  123 
Mo.  App.  303,  100  S.  W.  531.  A  written 
instrument  will  not  be  overturned  by  parol 
testimony  unless  the  testimony  be  clear, 
unequivocal,  and  decisive.  Mason  v.  Har- 
kins    [Ark.]    102    S.   W.    228. 

26.  See  Evidence,  9  C.  L.  1228. 

27.  See    Witnesses,    8    C.    L.    2347. 

28.  See  Trial.   8  C.  L.   2161. 

29.  See  Saving  Questions  for  Review,  8 
C.  L.  1822. 


30.  See  7  C.  L.   1599. 

31.  Not  error  to  permit  county  attorney 
to  read  from  the  statement  of  facts  in  a 
former  trial  and  ask  witness  if  she  made 
certain  statements.  Pool  v.  State  [Tex. 
Civ.  App.]  19  Tex.  Ct.  Rep.  271,  103  SW 
892. 

32.  State  V.  Fowler   [Idaho]   89  P  757. 

33.  State  V.  Caron,  118  La.  349,  42  S  960. 
Judge  has  inherent  right  to  question  wit- 
ness, but  should  be  so  guarded  as  not  to 
give  even  a  hint  of  his  opinion  of  the 
veracity  of  the  witness,  or  any  impression 
as  to  merits  of  case.  Dreyfus  v.  St.  Louis 
&  S.  R.  Co.,  124  Mo.  App.  585,  102  SW  53. 
Presiding  judge  should  not  by  form  or 
manner  of  his  examination  intimate  an 
opinion  upon  the  facts..  Rouse  v.  State 
[Ga.  App.]  58  SE  416.  Leading  question 
a.sked  by  court  held  proper  to  clear  up  mis- 
understanding as  to  testimo,ny  given  on 
cross-examination,  which  was  susceptible 
of  two  meanings.  Territory  v.  Meredith 
[N.  M.]  91  P  731.  Chance  remark  of  court 
regarding  a  practice  held  no,t  ground  of 
objection.  State  v.  Cornelius.  118  La.  146, 
42  S  754.  Court  in  examination  of  witness 
held  to  have  violated  Civ.  Code  1895,  §  4334, 
in  intimating  opinion  to  jury.  Dicks  v. 
State  [Ga.  App.]  58  SE  '  335.  Witness  hav- 
ing made  positive  assertion  of  fact,  held 
improper  for  court  to  catechise  witness  at 
length  as  to  his  being  absolutely  sure  of 
the    truth    of    the    fact    stated,    and    to    tell 
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a  sound  discretion  the  trial  court  may  permit  a  juror  to  ask  a  witness  a  question.'* 
For  tlie  court  to  assist  a  witness,  liable  to  embarrassment  or  confusion,  by  directing 
the  manner  of  testifying  is  not  improper.^'*  The  number  of  witnesses  to  be  examined 
may,  in  some  instances,  be  limited  in  the  discretion  of  the  court.^^  X^eedless  repeti- 
tion,37  or  a  prolonged  and  useless  examination,^^  ^^^^  ^^  prevented  in  the  discretion 
of  the  court.  Counsel  in  their  interrogatories  should  not  improperly  characterize 
facts  as  to  which  inquiry  is  made.'^  Questions  should  be  asked  in  proper  form  or  they 
will  not  be  allowed.^"  They  should  call  for  the  knowledge  and  not  cogitations  of  wit- 
ness.*^ Questions  put  to  witnesses  should  not  call  for  a  conclusion,*^  nor  should  they 
assume  as  true  facts  in  issue,*=^  or  as  to  which  there  is  no  evidence.-**  Questions 
should  not  be  too  general  in  their  nature,*^*  but  should  be  clear,*"  specific,  and  cer- 
tain.*^   Hypothetical  questions,  pertinent  to  the  subject  under  investigation,  may  be 


witness  if  he  was  mistaken  he  could  cor- 
rect his  statement,  and  to  ask  him  to  think 
and  see  if  he  was  not  mistaken,  and  to 
correct  his  testimony  if  there  was  any 
doubt.  Glover  v.  U.  S.  fC.  C.  A.]  147  F 
426.  See,  also.  Trial.  8  C.  L.  2163.  for  re- 
marks and  conduct  of  court  indicating  bias. 

34.  Must  not  be  in  violation  of  general 
rules  established  for  eliciting'  testimony. 
State  V.  Kendall,  143  N.  C.  659,  57  SE  340. 

35.  Held  not  error  for  trial  court  to  di- 
rect prosecutrix,  a  girl  under  sixteen  years 
of  age,  to  tell  in  her  own  way  all  that  oc- 
curred at  the  time  an  alleged  assault  was 
made  upon  her.  People  v.  Davis  [Cal.  App.] 
91  P  810. 

36.  Limited  to  eight  on  question  of 
reputation  for  peaceableness  and  quietness 
of  defendant  in  homicide.  People  v.  Wright 
[Cal.  App.]   89  P  364. 

^7  Ciracy  v.  Atlantic  Coast  Line  R.  Co. 
[Cal.]  42  S  903;  American  Car  &  Foundry 
Co.  V.  Hill,  226  111.  227,  80  NE  784;  Elgin, 
J.  &  E.  R.  Co.  V.  Lawlor,  229  111.  621,  82 
NE  407;  Tucker  v.  Buffalo  Cotton  Mills  [S. 
C]  57  SE  626.  The  court  may  limit  the 
examination  of  a  witness  to  prevent  a  reit- 
eration of  his  testimony.  Benson  v.  State 
[Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  257.  103 
SW  911.  Refusal  to  permit  defendant 
to  restate  matters  of  testimony  fully  gone 
over  no  error.  Stern  v.  Bradner,  Smith  & 
Co.,  225  111.  430,  80  NE  307.  Sustaining 
objecton  to  question  where  matter  had  al- 
ready been  brought  out  on  examination  held 
no  error.     State  v.  James   [Utah]   89  P  460. 

38.  Court  has  power  to  prevent  useless 
examinations  that  do  not  tend  to  throw 
light  on  the  issues.  State  v.  Caron,  118  La. 
r!49,  42  S  960.  Discretion  held  not  abused 
in  refusing  to  hear  further  evidence  on 
point  to  which  questions  directed.  Mutch- 
mor  V.  McCarty,  149  Cal.   603,   87  P  85. 

39.  Held  error  for  prosecutor  to  char- 
acterize an  alleged  conversation  in  his 
interrogatory  as  "cruelty"  or  "ill-treat 
ment."  State'  v.  Blydenburg  [Iowa]  112 
NW  634.  Likewise,  held  improper  for  wit- 
ness to  do  so  in  his  answer,  even  inferen- 
tially.     Id. 

40.  Question  held  not  in  proper  form, 
and  properly  disallowed,  where  in  an  action 
for  personal  injuries,  plaintiff,  on  cross- 
examination,  was  asked  if  she  w^as  willing 
to  submit  to  a-  physical  examination  as  to 
her  injuries.  City  of  Chicago  v.  McNally, 
227   111.  14,  81  NE  23. 

9  Curr.  Law.—  83. 


41.  In  an  action  for  maintaining  a  nuis- 
ance, the  question  if  witness  did  not  think 
a  privy  had  been  for  years  located  at  or 
within  a  few  feet  of  a  new  privy  held  ob- 
jectionable as  not  calling  for  knowledge  of 
witness.  Town  of  Vernon  v.  Edgeworth 
[Ala.]   42  S  749. 

42.  McGuire  v.  Iowa  County,  133  Iowa, 
636.  Ill  NW  34.  Error  held  not  prej- 
udicial. Doyle  V.  Eschen  [Cal.  App.]  89 
P  836.  The  question  "what  were  they  aim- 
ing to  do?"  asked  concerning  the  common 
objects  of  certain  employes,  held  properly 
refused  as  calling  for  a  conclusion.  Ameri- 
can Car  &  Foundry  Co.  v.  Hill,  226  111.  227, 
80  NE  784.  Question  held  not  objection- 
able a-s  calling  for  conclusion.  Her  v.  Mil- 
ler  [Neb.]    Ill  NW  589. 

43.  Fleming  v.  State  [Ala.]  43  S  219. 
In  the  absence  of  proof  to  establish  allega- 
tions necessary  to  be  proved,  held  improper 
to  ask  questions  predicated  on  the  a.ssumed 
existence  of  the  facts  pleaded.  Dewey  v. 
Komar  [S.  D.]  110  NW  90.  Hypothetical 
question  asked  expert  held  not  objectionable 
as  assuming  facts  not  in  proof.  Coon  v. 
Atchison,   etc.,   R.  Co.    [Kan.]    89  P  682. 

44.  Allred  v.  State  [Ala.]  44  S  60;  Ala- 
bama  Lumber   Co.    v.    Cross    [Ala.]    44   S   563. 

45.  Compressors  were  installed  in  de- 
fendant's plant  by  plaintiff,  and  on  the 
issue  of  their  sufficiency  a  question  asked 
an  expert  as  to  whether  or  not  in  1885  he 
saw  better  compressors  than  those  in- 
stalled in  use  in  England  was  properly 
excluded  as  too  general.  Mathieson  Alkali 
Works  V.  Mathieson   [C.  C.  A.]   150  F  241. 

46.  Schmoe  v.  Cotton.  167  Ind.  364,  79 
NE  184.  A  question  asked  an  expert  wit- 
ness: "State  whether  or  not  this  hay  you 
saw  there  is  considered  as  marketable  hay 
here  in  Baker  City,  compared  with  other 
kind  that  is  sold  here,"  held  to  sufficiently 
advise  the  court  as  to  what  was  sought  to 
be  proved  by  the  witness.  Eaton  v.  Black- 
burn   [Or.]    88   P  303. 

47.  Where  question  called  for  condition 
of  highway  300  feet  east  of  where  witness 
saw  defendant's  automobile,  east  of  place 
of  accident,  objection  for  not  specifying 
place  with  certainty  sustained.  Strand  v. 
Grlnnell  Automobile  Garage  Co.  [Iowa]  113 
NW  488.  Matter  may  be  made  more  de- 
finite and  exact  on  cross-examination.  Bir- 
mingham R..  Light  &  Power  Co.  v.  Martin 
[Ala.]  42  S  618.  A  question  calling  for 
witness'    opinion    as    to    a    testator's    mental 
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asked  on  cross-examination,  especially  where  they  do  not  assume  impossible  condi- 
tions.*^   It  has  been  held  proper  to  permit  a  witness  to  use  a  map  to  explain  his  testi- 


mony, 


Leading  questions.^^ — In  general,  leading  questions,  that  is  those  wliich  suggest 
a  desired  answer,^^  are  improper  on  direct  or  redirect  examination,  but  the  matter  is 
one  resting  in  the  trial  court's  discretion,^-  and  a  ruling  will  not  be  interfered  with  on 
appeal  unless  an  abuse  of  discretion  is  made  to  appear,^^  whether  a  question  is  lead- 
ing, or,  if  leading,  is  objectionable,  depends  largely  upon  the  circumstances  attend- 
ing the  examination  of  the  witness."- '"'"     ^Yhere  a  witness  is  hostile   or  unwill- 


capacity  prior  to  a  certain  date  was  held 
objectionable  for  indeflniteness  as  to  time. 
Huyck  V.  Rennie  [Cal.]  90  P  929.  Not  iden- 
tifying- persons  referred  to  by  pronoun. 
Strickland  v.   State    [Ala.]    44  S  90. 

48.  Held  error  not  to  permit  witness  on 
cross-examination  to  give  his  opinion  as  to 
whether  a  railroad  would  be  a  benefit  to 
land  under  certain  future  conditions,  which 
were  not  impossible.  Taber  v.  New  York, 
etc.,   R.   Co.    [R.  I.]    67   A  9. 

49.  Although  map  not  admitted  in  evi- 
dence. State  V.  Harrison  [N.  C]  58  SE  754 
[advance  sheets  only]. 

50.  See   7   C.   L.    1600. 

51.  State  V.  Walker,  133  Iowa,  489,  110 
NW  925;  Indianapolis  &  E.  R.  Co.  v.  Bennett, 
39  Ind.  App.  141,  79  NE  389.  "It  is  one 
which  *  *  *  properly  admits  of  an  an- 
swer 'Yes'  or  *Nq,'  and  suggests  the  par- 
ticular answer  desired."  St.  Louis  &  S.  F. 
R.  Co.  V.  Conrad  [Tex.  Civ.  App.]  17  Tex. 
Ct.   Rep.   566,   99   SW   209. 

."ja.  Western  Union  Tel.  Co.  v.  Westmore- 
land [Ala.]  43  S  790;  Barlow  v.  Hamilton 
[Ala.]  44  S  657;  Teston  v.  State,  50  Fla. 
138,  39  S  787;  Barker  v.  State.  1  Ga.  App. 
286,  57  SE  989;  McCann  v.  People,  226  111. 
562,  80  NE  1061;  Puroell  Cotton  Seed  Oil 
Mills  v.  BpII  [Ind.  T.]  104  SW  944;  People  v. 
Sexton,  187  N.  Y.  495,  80  NE  396;  State  v.  Wil- 
liams [S.  C]  56  SE  783.  On  redirect  ex- 
amination. Indianapolis  &  E.  R.  Co.  v.  Ben- 
nett, 39  Ind.  App.  141,  79  NE  389.  Trial 
court  vested  with  reasonable  degree  of  dis- 
cretion to  permit  leading  questions.  Peo,ple 
v.  Way,  104  NYS  277.  Although  testi- 
mony taken  in  form  of  deposition.  Breiner 
v.  Nugent  [Iowa]  111  NW  446.  In  bas- 
tardy proceedings  held  within  discretion  of 
cqurt  to  permit  district  attorney  to  ask 
prosecutrix  leading  questions  (Johnson  v. 
State  [Wis.]  113  NW  674),  or  to  ask  de- 
fendants' witness  if  he  had  drunk  anything 
the  day  before  (Id.).  Though  a  party  calls 
the  opposing  party  to  the  stand  as  his  wit- 
ness, the  court  may  prohibit  counsel  for 
the  latter  from  asking  leading  questions  on 
cross-examination.  liauchheimer  v.  Jacobs, 
126  Ga.  261,  55  SE  55.  Court  may  ask 
witness  a  leading  question.  Territory  v. 
Meredith   [N.  M.]   91  P  731. 

53  "Only  in  extreme  cases,  if  at  all,  will 
a  reviewing  court  order  a  new  trial  be- 
cause leading  questions  were  propounded  to 
the  witness."  Barker  v.  State,  1  Ga.  App. 
286,  57  SE  989.  While  improper,  the  fact 
that  an  examination  was  conducted  by  the 
state  by  asking  a  series  of  leading  ques- 
tions held  not  reversible  error.  Taylor  v. 
State     [Ark.]     102    SW    367.     Discretion    not 


abused  in  allowing  leading  questions  to  be 
asked  a  witness  thirteen  or  fourteen  years 
old,  somewhat  unfaaniliar  with  the  English 
language,  and  embarrassed  w^hile  on  the 
stand.  McCann  v.  People,  226  111.  562,  80  N 
E  1061.  Discretion  not  abused  in  permit- 
ting. Purcell  Cotton,  Seed  Oil  Mills  v.  Bell 
[Ind.  T.]  104  SW  944;  People  v.  Way,  104 
NYS  277;  Territory  v.  Meredith  [N.  M.]  91 
P  731;  People  v.  Sexton,  187  N.  Y.  495,  SO 
NE   396. 

.14, 55.  Held  leailing^  and  objectionable: 
Questioji  "when  an  engine  is  out  upon  a 
track,  *  *  *  is  there  not  any  usual  or 
general  custom,  »  *  *  with  reference  to 
whether  or  not  a  machinist  working  under 
such  engine  shall  protect  himself?"  held 
leading  and  objectionable.  St.  Louis  &  S. 
F.  R.  Co.  V.  Conrad  [Tex.  Civ.  App.]  17  Tex. 
Ct.  Rep.  566,  99  SW  209.  Witness  having 
stated  that  having  a  railroad  in  the  street 
abutting  owners  could  get  spur  tracks  for 
manufacturing  concerns  by  asking  for  them 
held  no  error  to  allow  question  on  cross- 
examination — "They  always  get  spur  tracks, 
do  they,  when  they  ask  for  them?"  Davis 
V.  Farwell  [Vt.]  67  A  129.  Question,  in  ac- 
tion by  employe  for  wrongful  discharge, 
wliether  or  not  after  witness  had  made  his 
contract  with  defendant  it  was  generally 
understood  that  plaintiff  was  to  be  dis- 
charged held  leading-  and  erroneously  per- 
mitted. Seago  V.  White  [Tex.  Civ.  App.] 
18  Tex.  Ct.  Rep.  183,  100  SW  1015.  Ques- 
tion "was  there  any  necessity  for  any  one 
in  removing  the  brake  shoe  to  put  himself 
in  such  position  that  the  engine  driver 
would  run  over  him  and  catch  him?"  held 
leading  and  objectionable.  St.  Louis  &  S. 
F.  R.  Co.  V.  Conrad  [Tex.  Civ.  App.]  17  Tex. 
Ct.   Rep.   566,   99   SW   209. 

Held  not  objectionable:  Question  "Did  you 
make  any  demand  upon  the  defendant  for 
the  value  of  said  damaged  goods?"  held  not 
leading.  International  &  G.  N.  R.  Co.  v. 
Drought  &  Co.  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  912,  100  SW  1011.  Question  "Did  you 
sec  any  other  tracks  there  like  those  you 
described  a  while  ago?"  held  not  leading. 
Hickey  v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.  142,  102  SW  417.  Where  accused's 
testimony  tended  to  show  that  he  killed  his 
wife  accidentally,  held  not  error  for  state 
to  ask  him  "So,  you  killed  your  wife  acci- 
dentally?" Thomas  v.  State  [Ala.]  43  S 
371.  Held  not  leading  though  answerable 
by  "Yes"  or  "No."  St.  Louis  S.  W.  R.  Co. 
v!  Lowe  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
265,  97  SW  1087.  Hypothetical  question 
asked  physician,  testifying  concerning 
plaintiff's  injuries,  in  action  for  damages 
for  personal  injuries,  held  not  leading.  Gal- 
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ing,^^'  ^'  or  is  lacking  in  intelligence  and  cannot  comprehend  the  questions  pro- 
pounded,''* it  is  not  error  to  allow  leading  questions  to  be  asked,  and  such  questions 
are  also  proper  to  refresh  or  aid  the  recollection  of  a  witness  whose  memory  has  failed 
him.^**  Ordinarily  it  is  permissible  to  ask  expert  witnesses  leading  questions,  when 
an  opinion  is  desired  on  subjects  concerning  which  such  witnesses  have  peculiar  in- 
formation on  account  of  professional  knowledge."" 

Respotisiveness.^'^ — Voluntary  statements  of  the  witness  not  responsive  to  the 
question  may  be  excluded  on  application  for  such  relief."^  Whether  an  answer  should 
be  stricken  out  on  motion  as  not  being  responsive  is  a  matter  resting  within  the  dis- 
cretion of  the  trial  court,''^  and  a  ruling  will  not  be  disturbed  unless  the  discretion 
is  abused.®*  AMiere  the  question  asked  concerns  an  original  contract,  an  answer  refer- 
ring only  to  a  copy  is  not  responsive.®^  That  an  answer  is  not  responsive  does  not 
necessarily  render  it  inadmissible,®®  and  only  the  examining  party  can  complain  that 
an  answer  is  not  responsive.®^  A  motion  to  take  from  the  jury  an  entire  answer  as 
unresponsive  is  properly  overruled,  where  a  part  of  the  answer  is  directly  responsive 
and  the  remainder  is  not  prejudicial.®® 

Refreshing  memory.^^ — For  the  purpose  of  refreshing  his  memory,  a  witness 
may  consult  any  memorandum  made  at  or  near  the  time  of  a  transaction  or  occur- 
rence, whether  made  by  himself  or  another,^®  when  the  recitals  of  the  memorandum 


veston,     etc.,     R.    Co.    v.    Powers     [Tex.    Civ. 
j\pp.]    18   Tex.   Ct.    Rep.    915,    101    SW   250. 

56,57.  Barker  v.  State,  1  Ga.  App.  286, 
57  SE  989.  Leading  question  permitted 
where  witness  was  unwilling-  to  testify. 
People  V.  Sexton,  187  N.  Y.  495,  80  NE  396. 
State  permitted  to  ask  hostile  witness,  tes- 
tifying on  trial  of  paramour,  leading  ques- 
tions, where  witness  refused  to  answer 
questions,  although  witness  had  made  a 
sworn  statement  covering  the  matter 
sought  to  be  elicited.  State  v.  Walker,  133 
Iowa,  489,  110  NW  925.  Where  prosecutrix, 
in  prosecution  for  statutory  rape,  was  reti- 
cent, permitting  leading  questions  held  no 
error.  State  v.  Waters,  132  Iowa,  481,  109 
NW  1013.  Held  permissible.  State  v.  Bar- 
rett,   117    La.    1086,    42    S   513. 

58.  There  was  no  error  in  permitting 
leading  questions  tay  plaintiff  on  examina- 
tion of  children  eighteen  and  fourteen  years 
of  age,  testifying  on  trial  of  their  father 
for  the  murder  of  their  mother.  State  v. 
Megorden  [Or.]  88  P  306.  Held  proper  to 
permit  leading  question,  where  witness  was 
thirteen  or  fourteen  years  old,  somewhat 
unfamiliar  with  the  English  language,  and 
embarrassed  while  on  the  stand.  McCann 
V.   People,    226   111.    562,    80   NE    1061. 

59.  Birmin;gha;m  R.,  Light  &  Power  Co. 
V.  Moore  [Ala.]  42  S  1024.  Properly  allowed 
to  test  witness'  memory.  Mefford  v.  Mis- 
souri, K.  &  T.  R.  Co.,  121  Mo.  App.  647,  97 
SW  602.  Apparent  lack  of  recollection. 
People  V.  Sexton,  187  N.  Y.  495,  80  NE  396. 

60.  Galveston,  etc.,  R.  Co.  v.  Powers 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  915,  101 
SW   250. 

61.  See   7    C.   L.    1602. 

62.  Answer  properly  excluded  as  not  be- 
ing responsive.  Birmingham  R.,  Light  & 
Power  Co.  v.  King  [Ala.]  42  S  612;  Fleming 
v.  State  [Ala.]  43  S  219.  Witness'  reply  to 
question  as  to  what  he  gave  for  certain 
stock,  that  he  stated  that  he  gave  a  certain 
amount  for  it,  when  in  faot  he  had  for- 
merly so   testified,  was  not  objectionable  as 


being  unresponsive.  Moore  v.  Woodson 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  364,  99  SW 
116. 

eSw  Entirely  within  discretion  of  trial 
court.  Concord  Apartment  House  v.  O'Brien, 
228  111.   360,  81  NE   1038. 

64.  Morello  v.  People,  226  111.  388,  80  NE 
903.  No  abuse  In  overruling  motion  to 
strike  out  answer  as  not  being  responsive. 
Concord  Apartment  House  v.  O'Brien,  228 
111.  360,  81  NE  1038.  Witness,  a  physician 
who  examined  the  deceased's  wounds,  on 
being  asked  to  state  what  killed  him,  hav- 
ing replied  "I  am  impressed  with  the  opin- 
ion that  there  was  nothing  done  to  him 
that  night  after  I  left,"  held  that  answer 
was  nonresponsive  and  properly  stricken  out, 
as  there  was  no  evidence  to  siiow  that  any- 
thing had  been  done  to  deceased  after  wit- 
ness left  him.  Smith  v.  State  [Tex.  Cr. 
App.]  17  Tex.  Ct.  Rep.  948,  99  SW  100.  De- 
nial of  motion  to  strike  out  answer  as  non- 
responsive  held  error.  La  Rosa  v.  Wilner, 
51    Misc.    580,    101    NYS    193. 

65.  Testimony  held  properly  excluded. 
Walker  v.  Dickey  [Tex.  Civ.  App.]  16  Tex. 
Ct.    Rep.    934,    98    SW   658. 

66.  Massuco  V.   Tomasi    [Vt.]    67  A  551. 

67.  In  re  Duna.hugh's  Will,  130  Iowa,  692, 
107   NW   925. 

6S.  Cleveland  Terminal  &  V.  R.  Co.  v. 
Gorsuch,  8  Ohio  C.  C.    (N.  S.)   297. 

69.  See    7    C.   L.    1602. 

70.  Record  of  daily  count  and  scale  of 
logs  made  by  assistant  properly  used  by 
surveyor,  under  whose  direction  count  and 
scale  made,  to  refresh  his  recollection  of 
scale,  and  testimony  of  surveyor  was  com- 
petent as  to  quantity  of  logs  cut,  and  con- 
clusive If  not  contradicted.  Madunkeunk 
Dam  &  Imp.  Co.  v.  Allen  Clothing  Co.  [Me.] 
66  A  537.  Witness  permitted  to  refresh 
memory  by  looking  at  copy  which  he  had 
made  from  a  book  of  original  entries.  Smith 
v  Pickands,  148  Mich.  558,  112  NW  122; 
Spencer  v.   State    [Wis.]    112   NW   462. 
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are  shown  to  be  correct  either  by  the  testimony  of  the  witness  or  the  person  who  made 
it."^  By  some  courts  it  is  held  that  a  witness  may  not  use  a  memorandum  unless, 
after  using  it,  he  can  testify  from  present  recollection  of  the  facts, "^  or  is  willing  to 
swear  positively  from  the  memorandum  ;^^  by  others  it  is  held  that  where  the  witness 
swears  positively  that  the  memorandum  or  entry  was  made  at  the  time  according  to 
the  true  facts,  he  may  testify  therefrom  though  the  facts  are  not  in  present  remem- 
brance.'^* It  has  been  held  proper  to  allow  a  witness  to  refresh  his  memory  from 
memorandum  books,'^"  books  of  account,''^  return  of  magistrate,'^^  letter  press  copies,'^^ 
account  sales,''®  notes,^°  from  a  ledger  containing  a  summary  of  an  inventory  of 
stock,^^  and  from  a  list  of  goods  made  from  recollection,^^  from  a  petition  in  an  action 
containing  a  list  of  personal  property,*^  from  former  testimony  before  a  grand  Jury,^* 
and  from  a  return  to  a  search  warrant  made  by  the  witness.®^  It  is  within  the  discre- 
tion of  the  trial  court  to  permit  one  to  refresh  the  memory  of  his  own  witness  by  re- 
peating to  him  testimony  given  on  another  trial ;  ^^  or  it  may  permit  an  attorney  to 
ask  witness  if  he  did  not  make  certain  statements  to  entertain  persons  for  the  purpose 


71.  Proctor  &  Gamble  Co.  v.  Blakeley  Oil 
&   Fertilizer   Co.    [Ga.]    57    SB    879. 

72.  Sizer  &  Co.  v.  Melton  [Ga.]  58  SB 
1055.  Testimony  held  inadmissible  where 
witness  after  examining  memorandum  had 
no  independent  recollection,  but  testified  to 
facts  stated  in  memorandum  solely  because 
found  there.  Diamond  Glue  Co.  v.  Wietzy- 
chowski,  227  111.  338,  81  NE  392.  Testimony 
properly  excluded  where  witness  was  asked 
if  he  had  an  independent  recollection,  or 
depended  on  memorandum  or  other  sources, 
replied:  "I  answered  from  memorandum." 
Proctor  &  Gamble  Co.  v.  Blakeley  Oil  & 
Fertilizer   Co.    [Ga.]    57    SE    879. 

73.  To  swear  positively  from  paper  It  is 
essential  that  witness  should  at  some  time 
have  had  personal  knowledge  of  its  cor- 
rectness. Sizer  &  Co.  v.  Melton  [Ga.]  58 
SE    1055. 

74.  "A  witness  cannot,  without  finally 
testifying  from  his  recollection  of  the 
facts,  swear  from  a  written  memorandum, 
without  showing  that  he  made  the  memor- 
andum or  at  some  time  knew  it  to  be  cor- 
rect." Proctor  &  Gamble  Co.  v.  Blakeley 
on   &  Fertilizer  Co.    [Ga.]    57   SE   879. 

75.  A  physician,  who  delivered  a  child, 
being  enabled  by  reason  of  refreshing  his 
memory  from  memorandum  book,  indicat- 
ing his  attendance  upon  the  mother  at  such 
time,  to  reasonably  fix  date  of  birth,  is  com- 
petent to  testify  to  date  of  birth.  State  v. 
Palmberg,    199  Mo-    233,    97    SW    566. 

76.  Where  witness,  who  was  plaintiff's 
boo.kke'eper,  testified,  without  objection, 
that  he  had  paid  off  plaintiff's  employes,  as 
requested,  and  charged  amounts  on  books, 
he  was  properly  permitted  to  testify  to  the 
aggregate  amount  by  refreshing  his  mem- 
ory from  books.  Anderson  v.  Arpin  Hard- 
wood Lumber  Co.  [Wis.]  110  NW  788.  Copy 
made  by  witness  from  original  book  of  en- 
tries. Smith  V.  Pickands,  148  Mich.  558,  14 
Det.  Leg.  N.  267.  112  NW  122. 

77.  Magistrate  conducting  preliminary 
trial  was  properly  allowed  to  use,  in  testi- 
fying in  relation  to  testimony  of  absent 
witness,  testimony  taken  down  by  him  and 
Incorporated  In  his  return.  Spencer  v.  State 
[Wis.]    112    NW    402. 

78.  Letter  press  copy  of  report  of  daily 
sales   of   tickets    by    agent    held    permissible 


to  be  used  by  him  in  refeshing  his  memory 
to  enable  him  to  testify  as  to  ticket  sales 
on  a  certain  date.  People  v.  Lowrie  [Cal. 
App.]    87   P  253. 

79.  Witness  having  stated  that  he  heard 
the  weighmaster  call  the  weight  of  the 
st0|Ck,  and  that  the  weight  stated  in  the 
account  sales  furnished  by  a  commission 
company  at  the  time  were  correct  as  called, 
held  proper  to  permit  him  to  testify  as  to 
the  weights,  using  the  account  sales  to  re- 
fresh his  memory.  St.  Louis,  etc.,  R.  Co.  v. 
Wills  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  565, 
102   SW   733. 

80.  Note  for  the  payment  of  money  exe- 
cuted by  third  person  properly  introduced 
in  evidence  for  use  by  witness  in  refresh- 
ing his  memory.  Whittle  v.  Whittle  [Cal. 
App.]    91  P   170. 

81.  An  Inventory  having  been  lost,  a 
summary  taken  and  preserved  in  compli- 
ance with  fire  insurance  policy  was  entered 
on  ledger,  and  in  action  on  policy  held  that 
the  ledger  could  be  referred  to  by  witness 
to  refresh  his  memory  as  to  contents  of 
inventory.  Arkansas  Mut.  Fire  Ins.  Co.  v. 
Woolverton  [Ark.]  19  Tex.  Ct.  Rep.  159,  102^ 
SW  226. 

82.  So  held  where  insured,  shortly  after 
store  was  destroyed  by  fire,  made  a  list  of 
the  goods  therein,  and  testified  that  he  was 
absolutely  familiar  with  his  stock  and  could 
recollect  a  greater  part  of  the  goods.  Smith. 
V.  Mutual  Cash  Guaranty  Fire  Ins.  Co.  [S. 
D.]    113  NW   94. 

83.  Petition  in  action  to  recover  personal 
property  containing  list  of  articles  properly 
used  by  witness  for  purpose  of  refreshing 
his  memory  as  to  the  articles,  it  having  been, 
shown  that  the  copy  was  correct.  Ham- 
mond V.  Decker  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.    556.   102    SW   453. 

84.  Witness  properly  allowed  to  read 
over  his  testimony  given  before  the  grand 
jury  for  the  purpose  of  refreshing  his  mem- 
ory. Magill  v.  State  [Tex.  Cr.  App.]  19  Tex. 
Ct.   Rep.   239,  103  SW  397. 

85.  Ofi^cer  using  must  ordinarily  Inform 
court  that  it  is  necessary.  State  v.  Collins 
[R.   I.]    67   A   796. 

8«.  Can  only  be  done  by  express  leave 
granted  in  the  discretion  of  the  court.  Bass. 
v.   State,   1  Ga.   App.   728,   790,    57   SE   1054. 
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of  refreshing  his  memory.^''  Generally,  it  is  not  essential  that  a  memorandum  used 
by  a  witness  to  refresh  his  memory  should  be  introduced  in  evidence.®^  Whether  wit- 
ness shall  be  allowed  to  testify  after  having  read  his  testimony  at  a  former  trial  rests 
in  discretion.^** 

§  2.  Cross-examination.^'^ — The  extent,  manner,  and  course  of  the  cross- 
examination  of  witnesses  is  largely  discretionary  with  tlie  trial  court,^^  and  will  not 
be  interferred  with  on  appeal  unless  the  discretion  has  been  abused.^-  It  is  proper 
for  the  court  to  prevent  needless  repetition,^^  or  to  limit  the  cross-examination  when 
the  matters  of  inquiry  have  been  fully  developed  and  clearly  placed  before  the  jury.** 
A  greater  latitude  is  allowed  in  the  cross-examination  of  a  party  who  takes  the  stand 
than  in  the  case  of  an  ordinary  witness.®^     In  some  states  the  adverse  party  may  be 


87.  Trial  court  has  legal  discretion  in 
such  matters.  Thomasson  v.  State,  80  Ark. 
364,  97  ST^^  297.  Held  proper  to  allow  pros- 
ecuting' attorney  to  refresh  memory  of 
state's  witness  by  asking  him  If  he  did  not 
make  certain  statements  to  himself  and  the 
grand  jury.     Id. 

88.  Books  of  account  used  by  witness  to 
refresh  his  memory  as  to  aggregate  sums 
paid  out,  where  witness  testified  to  having 
made  regular  payments  and  charges,  did  not 
have  to  be  introduced  in  evidence.  Ander- 
son V.  Arpin  Hardwood  Lumber  Co.  [Wis.] 
110   NW  78S. 

80.  Watters  v.  State  [Tex.  Cr.  App.]  16 
Tex.    Ct.    Rep.    524,    94    SW    1038. 

90.     See   7   C.  L.   1604. 

01.  Lanigan  v.  Neely  [Ca.l.  App.]  89  P 
441;  Manuel  v.  Flynn  [Cal.  App.]  90  P  463; 
Concord  Apartment  House  Co.  v.  O'Brien, 
228  111.  360,  81  NE  1038;  Schotts  v.  McKin- 
ney,  39  Ind.  App.  101,  79  NE  219;  Harrold  v. 
Territory,  18  Okl.  395,  89  P  202.  The  plac- 
ing of  limitations  upon  the  cross-examina- 
tion discretionary  with  trial  court.  Earley 
v.  Winn,  129  Wis.  291,  109  NW  633.  On 
cross-examination  much  Is  left  to  the  trial 
court  as  to  latitude  and  range  to  test  sin- 
cerity and  recollection  of  witness.  Gregory 
V.  State  [Ala.]  42  S  829.  It  is  the  duty  of 
the  court  to  protect  the  witness  and  to  in- 
sist on  his  being  treated  with  the  proper 
respect  by  counsel,  but,  in  view  of  the  lati- 
tude allowed  in  cross-examination,  and  of 
the  fact  that  the  demeanor  of  the  witness 
is  before  the  court,  much  must  be  left  to 
the  discretion  of  the  court.  Southern  R. 
Co.  V.  Hobbs  [Ala.]  43  S  844.  It  was  dis- 
cretionary with  the  court  to  limit  the  cross- 
examination  of  state's  witness,  respecting 
his  prejudice  against  defendant,  to  his  feel- 
ings in  a  general  way,  and  then  not  to  per- 
mit detail.  State  v.  Baird,  79  Vt.  257,  65  A 
101.  Within  discretion  of  court  to  refuse 
to  compel  witness  of  contestant  of  will,  on 
ground  of  lack  of  testamentary  incapacity, 
on  cross-examination  to  state  which  of  sev- 
eral circumstances  indicating  insanity  was 
In  his  judgment  the  most  significant.  O'Dell 
V.  Goff  [Mich.]  14  Det.  Leg.  N.  399,  112  NW 
736.  Where  an  investigator  of  defendant 
traction  company  testified  in  its  behalf  the 
scope  of  the  cross-examination  with  refer- 
ence to  the  work  he  had  done  for  defend- 
ant in  other  cases  was  held  largely  in  dis- 
cretion of  trial  court.  Chicago  Union  Trac. 
Co.  v.  Ertrachter.  228  111.  114,  81  NE  816. 
In  an  a,ction  on  a  beneficial  certificate  wit- 
ness   was    asked    on    direct    examination    to 


identify  a  letter  from  defendant's  supreme 
secretary  referring  to  certain  proof  papers, 
a.nd  v/as  asked  to  what  papers  the  letter 
referred,  and  defendant  was  permitted  on 
cross-examination  of  witness  to  have  him 
identify  the  proof  papers  and  mark  them 
for  subsequent  reference.  Held  error  harm,- 
less,  but  such  practice  should  not  be  en- 
couraged. Hildebrand  v.  United  Artisans 
[Or.]    'Jl    P   542. 

92.  Exercise  of  discretion  held  extreme, 
but  not  grounds  for  reversal.  Earley  v. 
Winn,  129  Wis.  291.  109  NW  633.  Discretion 
not  abused.  Mefford  v.  Missouri,  K.  &  T. 
R.  Co.,  121  Mo.  App.  647,  97  SW  602.  Ruling 
held  not  erroneous  or  prejudicial.  People  v. 
Sexton,  187  N.  T.  495,  80  NE  396.  No  abuse 
of  discretion  in  refusal  to  permit  witness 
to  be  asked  on  cross-examination  whether 
in  making  certain  statements  she  told  the 
truth.  Wright  v.  State  [Ala.]  43  S  575.  No 
error  in  permitting  witness  to  be  asked  if 
she  realized  what  would  happen  to  her  in 
another  world  if  she  swore  falsely,  and  if 
she  knew  the  nature  of  an  oath,  and  pen- 
alty for  false  swearing.  State  v.  Arm- 
strong, 118  La.  480,  43  S  57.  Court  did  not 
err  in  sustaining  objection  to  question 
a'sked  witness  by  defendant  if  he  was  as 
certain  as  he  was  of  everj'thing  else  he  had 
testified  about.  Gregory  v.  State  [Ala.]  42 
S  829.  Question  relating  to  witness  being 
a  fugitive  from  justice  at  time  of  arrest 
held  not  objectionable.  State  v.  Cornelius, 
118  La.  146,  42  S  754.  Held  that  trial  court 
unduly  and  needlessly  restricted  cross-ex- 
amination. People  v.  Mitchell  [Cal.  App.] 
89   P  853. 

93.  A  question  already  substantially  an- 
swered may  be  excluded.  Schmoe  v.  Cotton, 
167  Ind.  364,  79  NE  184.  Repetition  of 
question  for  third  time  on  cross-examina- 
tion properlv  disallowed.  Williams  v.  State 
[Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  211,  102 
SW   1134. 

94.  Extent  to  which  prolonged  largely 
within  discretion  of  trial  court.  Horton  v. 
Houston  &  T.  C.  R.  Co.  [Tex.  Civ.  App.]  18 
Tex.  Ct.  Rep.  870,  103  SW  467.  Where  plain- 
tiff while  on  the  stand  as  an  adverse  witness 
produced  a  written  agreement,  and  twice 
denied  that  there  was  any  agreement  ex- 
cept the  written  one,  th»  court  was  justified 
in  stopping  further  examination.  State  v. 
Walker,  133  Iowa,  489,  110  NW  925;  Odegard 
V.  North  Wisconsin  Lumber  Co.,  130  Wis. 
659,   110  NW  809. 

95.  Error  in  refusal  to  allow  plaintiff 
when  testifying  to  be  cross-examined  as  to 
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called  for  cross-examination.'®  The  trial  court  has  discretionary  power  to  permit 
one  defendant  to  cross-examine  a  co-defendant/'^  or  witnesses  introduced  by  a  co- 
defendant.®*  Ordinarily  a  party  cannot  cross-examine  his  own  witness/®  but  the 
right  to  do  so,  and  extent  to  which  carried,  is  a  matter  resting  largely  within  the  dis- 
cretion of  the  trial  court. ^  The  defendant  cannot  cross-examine  counsel  of  complainant 
on  statement  filed  after  close  evidence  constituting  a  mere  summary  prepared  from 
the  evidence.^  Usually,  the  direct  examination  cannot  be  interrupted  to  permit  a 
cross-examination  on.  the  same  subject,  as  the  cross-examination  may  be  made  when 
the  direct  examination  is  concluded.^  Wlien  a  defendant  in  a  criminal  prosecution 
takes  the  stand  in  his  own  behalf,  he  may  be  cross-examined  the  same  as  any  other 
witness,*  and  his  credibility  may  be  impeached  in  the  same  manner.^ 


previous  admissions  tending^  to  show  knowl- 
edge that  would  affect  claim.  Snell  v. 
Roach  [Ala.]  43  S  189.  On  cross-examina- 
tion of  a  person  injured  by  being  expelled 
from  a  train,  It  was  not  objectionable  to  ask 
witness  if  it  was  not  a  fact  that  it  was 
because  she  was  a  Christian  Scientist.  Ft. 
"VVorth  &  D.  C.  R.  Co,  v.  Travis  [Tex.  Civ. 
App.]  18  Tex.  Ct.  Rep.  70,  99  SW  1141.  Sus- 
taining objection,  held  error,  as  invading 
the  right  of  cross-examination.  Id.  It  Is 
proper  to  allow  a  party  on  the  stand,  testi- 
fying in  his  own  behalf,  to  state  where  he 
had  lived  and  what  business  he  had  fol- 
lowed, in  order  that  the  jury  may  have  a 
better  idea  of  who  the  witness  is  and  what 
■weight  his  opinion  merits.  Mussellam  v. 
Cincinnati,  etc.,  R.  Co.    [Ky.]    104   SW  337. 

OC  Plaintiff  called  by  defendant.  Ode- 
gard  V.  North  Wisconsin  Lumber  Co..  130 
Wis.  659,  110  NW  809.  Held  not  error  to 
permit  plaintiff,  in  an  action  against  a  cor- 
poration, to  examine  an  owner  of  the  cor- 
porate stock  called  by  him  in  such  manner 
as  would  elicit  the  facts,  though  amounting 
to  a  cross-examination,  as  he  was  in  re- 
ajlty  a  defendant.  North  American  Res- 
taurant &  Oyster  House  v.  McElligott,  227 
111.  317,  81  NE  388.  Cross-examination  of 
plaintiff  by  defendant  held  proper  under 
Code  Civ.  Proc.  g  3376.  Mahoney  v.  Dixon, 
34   Mont.    454,    87    P    452. 

07.  In  an  action  against  a  seller  for  fail- 
ure to  deliver  according  to  the  contract  of 
sale,  and  against  the  carrier  for  failure  to 
deliver  according  to  the  contract  of  car- 
riage, being  consolidated,  it  was  held  that 
the  seller,  if  called  as  a  witness  by  the  car- 
rier and  appearing  hostile,  could  be  cross- 
examined,  and  if  called  In  his  own  favor, 
and  the  court  found  that  the  carrier  was 
aifected  by  his  evidence,  could  permit  the 
carrier  to  cross-examine  him.  Sullivan  v. 
Fugazzi,   193  Mass.  518,  79  NE  775. 

08.  One  joint  defendant  who  did  not  of- 
fer evidence  on  the  trial,  and  at  the  close 
of  plaintiff's  evidence  announced  its  inten- 
tion to  abide  by  its  motion  for  a  peremp- 
tory instruction,  which  had  been  refused, 
was  properly  allowed  to  cross-examine  wit- 
nesses introduced  by  the  other  defendant, 
and  to  argue  to  the  jury  facts  brought  out 
by  the  witnesses.  Postal  Telegraph-Cable 
Co.   v   Likes,    225    111.    249,    80   NE    136. 

99.  State  V.  Hamilton,  74  Kan.  461.  87  P 
363;  State  v.   Church,   199  Mo.   605,   98  SW  16. 

1.  Discretion  in  allowing  not  abused. 
State  V.  Hamilton.  74  Kan.  461.  87  P  363. 
Refusal    to    allow    defendant    to    cross-exam- 


ine his  own  witness  held  no   error.     State  v. 
Church,    199   Mo.    605,   98   SW  16. 

2.  Goss    Printing   Co.    v.    Scott,    148    F    394. 

3.  Refusal  to  permit  held  proper,  the 
court  stating  that  such  cross-examination 
might  be  made  later  when  direct  examina- 
tion concluded.  Flaacke  v.  Stratford,  72  N. 
J.   Law,    487,   64   A   146. 

4.  State  V.  Clark,  117  La.  920.  42  S  425; 
Pollok  V.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.  t6,  101  SW  231.  Waives  constitutional 
right  to  silence,  and  is  subject  to  same  lati- 
tude of  cross-examination  as  ordinary  wit- 
ness. Harrold  v.  Territory,  18  Okl.  395,  89 
P  202.  May  be  examined,  cross-examined, 
or  impe,ached  as  any  other  witness.  Clinton 
V.  State  [Fla.]  43  S  312.  Subject  to  full 
cross-examination  (State  v.  Rowell,  75  S.  C. 
494,  56  SE  23),  except  that  he  is  not  bound 
to  incriminate  himself  (Id.).  Held  proper 
to  permit  cross-examination  of  accused,  in 
prosecution  for  violating  prohibitory  law, 
to  a  previous  charge,  and  plea  of  guilty,  to 
violation  of  same  law,  where  instructions 
given  to  fully  protect  his  rights.  State  v. 
Plomondon  [Kan.]  90  P  254.  CaJinot  defeat 
cross-examination  on  ground  that  testimony 
might  tend  to  incriminate.  Ex  parte  Hed- 
den  [Nev.]  90  P  737.  When  accused  takes 
stand  he  waives  the  constitutional  protec- 
tion, as  to  incriminating  evidence,  concern- 
ing all  facts  relevant  to  the  issues,  and 
may  be  fully  cross-examined.  Pate  v.  State 
[Ala.]  43  S  343.  Where  accused  on  trial  for 
homicide  was  asked  on  cross-examination 
concerning  his  criminal  intimacy  with  a 
certain  woman,  and  if  he  had  not  threat- 
ened to  kill  any  one  who  went  to  see  her, 
held  no  error.  If  so  not  prejudicial.  Carr  v. 
State  [Ark.]  99  SW  831.  Accused,  on  trial 
for  violating  local  option  law,  having  testi- 
fied on  direct  examination  that  on  the  day 
of  arrest  he  made  "more  bonds  than  one  in 
.similar  cases,"  held  not  reversible  error  to 
allow  state  to  ask  on  his  cross-examination 
if  he  had  been  arrested  In  eleven  other 
cases  for  violations  of  same  law.  Benson  v. 
State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  113, 
101  SW  22  i.  Defendant,  on  prosecution  for 
practicing  medicine  without  certificate,  on 
taking  stand  compelled  to  respond  to  in- 
quiry as  to  what  was  the  ingredient  of  a 
so-called  nerve  food  used  by  him.  State  v. 
Hefferma,n  [R.  I.]  65  A  284.  Could  not  re- 
fuse to  answer  on  ground  that  the  secret 
as  to  the  composition  of  the  nerve  food  was 
his    private    property.     Id. 

.-►.  Clinton  v.  State  [Fla.]  43  S  312;  Har- 
rold v.  Territory,  18  Okl.'  395,  89  P  202;  State 
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Linniation  to  scope  of  direct  examination.^ — The  cross-examination  should,  in 
general,  be  confined  to  the  subject-matter  of  the  examination  in  chief/  but  matters 
pertinent  to  and  growing  out  of  or  clearly  connected  with  matters  brought  on  the  ex- 
amination in  chief  are  competent.^  AMiere  a  matter  has  been  partially  developed  on 
the  examination  in  chief,  it  may  be  gone  into  fully  on  the  cross-examination/  and 


V.  Rowell,  75  S.  C.  494.  56  SE  23.  Defend- 
ant in  prosecution  for  forgery,  taking  stand 
on  his  own  behalf  properly  asked  on  cross- 
examination,  as  affecting  his  credibility,  if 
he  had  previously  been  convicted,  by  an- 
other name,  of  false  pretenses,  and  why  he 
used  such  other  name.  State  v.  Clark,  117 
La.    920.    42    S   425. 

6.  See    7    C.    L.    1605. 

7.  Southern  R.  Co.  v.  Hobbs  [Ala.]  43  S 
844;  Yordl  v.  Yordl  [Cal.  App.]  91  P  348; 
Day  V.  State  [Fla.]  44  S  715;  Hairrold  v. 
Territory,  18  Okl.  395,  89  P  202;  Jones  v. 
State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  172, 
101  SW  993.  Cross-examination  must  be 
limited  to  the  material  matters  testified  to 
in  chief.  Maaiuel  v.  Flynn  [Cal.  App.]  90 
P  463.  Held  no  error  to  refuse  cross-ex- 
amination as  to  matter  to  which  direct 
examination  did  not  relate.  Morse  v.  Odell 
[Or.]  89  P  139.  Under  Missouri  statute  the 
cross-examination  of  an  accused  must  be 
confined  to  subject-matter  of  examination 
in  chief.  State  v.  Teasdale,  120  Mo.  App. 
692,  97  SW  995.  Witness  not  having  given 
an  opinion  on  direct  examination,  held  not 
error  to  refuse  cross-examination  as  to  a 
conversation  he  had  In  which  he  expressed 
an  opinion.  Ross  v.  Minneapolis,  etc  .  R. 
Co.  [Minn.]  113  NW  573.  Proper  to  refuse 
Tiroponent  to  cross-examine  witness  of  con- 
testant of  will  who  had  testified  to  lack  of 
testamentary  capacity  of  testator  induced  by 
spiritualism,  on  subject  of  other  religions  and 
their  effect  on  testamentary  capacity.  O'Dell 
V.  Goff  [Mich.]  14  Det.  Leg.  N.  399,  112  NW 
736.  Where  an  examination  in  chief  of  a 
character  witness  was  confined  to  defend- 
ant's general  reputation,  the  court  may  re- 
fuse crossi-examination  concerning  his 
actual  character.  Green  v.  Dodge,  79  Vt.  73, 
64  A  499.  On  direct  examination  witness 
not  having  testified  to  general  character  of 
prosecutrix  could  not  be  asked  on  cross- 
examination  if  there  was  not  a  report  in 
the  community  derogatory  to  her  character. 
State  V.  Whitley.  141  N.  C.  823,  53  SE  820. 
On  cross-examination  of  defendant's  em- 
ploye, who  did  not  prepare  answer,  and 
concerning  ^vhich  he  was  not  examined  in 
chief,  objections  to  questions  relative  to 
averments  therein  properly  sustained.  Mult- 
nomah County  v.  Willamette  Towing  Co. 
[Or.]  89  P  389.  No  objection  that  answers 
affect  credibility.  State  v.  Brown,  118  Ala. 
373,  42  S  969.  Cross-examined  by  accused 
in  homicide  case  seeking  to  show  self-de- 
fense held  not  within  scope  of  direct.  Kirby 
V.  State  [Ala.]  44  S  38.  Witness  who  did  not 
on  direct  examination  touch  on  accident  re- 
sulting in  injury  should  not  be  asked  the 
name  of  party  who  witnessed  it.  Chicago 
City  R.  Co.  V.  Strong,  230  111.  58,  82  NE  335. 
W^here  direct  examination  was  confined  to 
identification  of  a  book  and  as  to  the  con- 
tents of  a  lost  writing,  cross-examination  as 
to  witness'  private  bu.'^iness  affairs  is  im- 
proper.    Citizens'    Sav.    Loan    &    Bldg.    Ass'n 


V.  Weaver,  127  111.  App.  252.  Where  a  wit- 
ness used  only  two  pages  of  a  book  to  re- 
fresh his  memory,  cross-examination  as  to 
the  entire  book  is  improper.  Bistritz  v.  Star 
Fire  Ins.    Co..   105   NYS    116. 

8.  Cross-examination  held  responsive  to 
direct  examination.  Rector  v.  Robins  [Ark.] 
102  SW  209;  Wefel  v.  Stillman  [Ala.]  44  S 
203.  Questions  held  to  be  within  scope  of 
direct  examination.  Lanigan  v.  Neely  [Cal. 
App.]  89  P  441.  On  cross-examination,  it 
appearing  that  witness  was  commonly  called 
"doctor,"  and  that  when  asked  by  the  con- 
ductor of  the  car  on  which  plaintiff,  wit- 
ness' w^ife,  was  injured,  his  name,  witness 
handed  him  a  handbill  containing  his  name, 
picture,  location  of  his  office,  and  advertise- 
ment of  his  methods  of  treatment,  held 
proper  inquiry  on  cross-examination  if  wit- 
ness was  a  licensed  practitioner,  if  he  pre- 
scribed for  his  wife  (Grant  v.  Spokane 
Trac.  Co.  [Wash.]  91  P  553),  and  handbills 
properly    admitted    in    evidence    (Id.). 

9.  T\^itness  having  testified  generally  to 
situation  and  conditions  surrounding  an  ac- 
cident, and  to  certain  acts  of  decedent,  may 
be  cross-examined  in  detail  as  to  conduct 
of  deceased  immediately  preceding  the  acci- 
dent. Fadley  v.  Baltimore  &  O.  R.  Co.  [C. 
C.  A.]  153  F.  514.  Party  introducing  a  con- 
tract may  be  cross-examined  as  to  the  cir- 
cumstances of  its  execution.  Ruderman  v. 
Schwartz,  100  NYS  1017.  Accused,  on  trial 
for  selling  whisky  to  Indians,  having  testi- 
fied in  chief  as  to  whisky,  beer,  a,nd  intoxi- 
cating liquors  possessed  by  him  at  the  time 
of  and  prior  to  the  offense  charged,  was 
properly  cross-examined  regarding  what  al- 
cohol he  kept  about  the  premises.  Bruch- 
man  v.  U.  S.  [Ariz.]  89  P  413.  A  witness 
having  been  questioned  regarding  tlie  direc- 
tions and  instructions  of  a  testator  for 
drawing  his  will  was  properly  cross-exam- 
ined in  full  as  to  statements  by  testator  re- 
.^arding  his  testamentary  wishes.  Huyck  v. 
Rennie  [Cal.]  90  P  929.  Plaintiff  having 
admitted  receiving  certain  letters  from  de- 
fendant which  were  not  produced,  and  that 
copies  shown  him  were  correct,  on  cross- 
examination,  defendant  was  entitled  to  ask 
him  concerning  contents  of  letters.  Beard 
V.  Southern  R.  Co..  143  N.  C.  137,  55  SB  505. 
In  an  action  for  damages  for  personal  in- 
juries, witness  having  been  asked  on  direct 
exaenination  If  he  asked  plaintiff  how  he 
was  hurt,  or  location  of  injuries,  and  what, 
if  anything,  he  said  about  being  hurt  in 
the  back,  and  on  what  part  of  his  leg  he 
said  that  he  was  hurt,  held  proper  on  cross- 
examination  to  ask  if  in  the  same  conversa- 
tion plaintiff  told  witness  how  he  got  hurt 
and  to  tell  what  he  said.  Missouri,  K.  &  T. 
R.  Co.  V.  Lindsey  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  304.  101  ST\^  863.  Where  witness 
on  direct  examination  testified  ss  to  the 
habit  and  custom  of  an  engineer  in  making 
couplings,  held  proper  on  cross-examination 
to   ask   whether   or  not   engineer  was   in   the 
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matters  connected  with  the  subject-matter  of  the  direct  examination,  and  which  tend 
to  explain,  contradict,  or  discredit  the  testimony  in  chief,  are  competent. '^'^  Where  a 
cross-examination  covers  matters  outside  the  scope  of  the  direct  examination,  the  ex- 
amining party  makes  the  witness  his  own  to  that  extent,^^ 

Limitation  to  issues.^' — The  cross-examination  should  generally  be  confined  to 
material  issues  in  the  case,"  but  this,  also,  is  a  matter  resting  largely  within  the 
discretion  of  the  trial  court,^*  and  the  examination  may  include  collateral  matters 
under  some  circumstances.^^ 

Examination  going  to  credibility  of  witness}^ — It  is  always  proper  on  cross- 
examination  to  interrogate  a  witness,  within  reasonable  bounds,  as  to  any  matter  of 
fact  calculated  to  affect  his  credibility  or  the  weight  of  his  testimony,^'  and  the  ex- 
tent of  the  examination  for  this  purpose  is  necessarily  left  largely  to  the  discretion 


habit  of  making-  couplings  with  unusual 
force  or  violence.  Atlantic  Coast  Line  R. 
Co.  V.  Crosby   [Fla.]    43  S  318. 

10.  Harrow  v.  Territory,  18  Okl.  395.  89 
P  202.  An  ag-ent  of  the  purchaser  of  bank 
stock  having  testified  to  his  reliance  upon 
the  reports  of  the  bank  to  the  comptroller 
of  the  currency,  held  error  to  exclude  an- 
swers to  questions  calling  for  explanations 
of  agent's  testimony  bearing  upon  extent  of 
reliance.  Smalley  v.  McGraw,  148  Mich.  384, 
14  Det.  Leg.  N.  226,  111  NW  1093.  Where 
witness  testified  that  he  was  present  at 
time  crime  committed,  held  proper,  on 
cross-examination,  to  ask  w^ho  else  was 
present,  and  if  others  were  present  if  they 
could  have  seen  or  did  see  a  knife  in  the 
hand  of  decedent.  Benson  v.  State  [Tex. 
Cr.  App.]  19  Tex.  Ct.  Rep.  257,  103  SW  911. 
Witness  having  testified  to  flooding  of  land 
by  construction  of  defendant's  railroad 
bridge,  and  the  size  and  extent  of  gullies 
and  depressions  thereby  resulting,  on  cross- 
examination,  held  proper  to  ask  if  land  was 
not  subject  to  overflow  before  building 
bridge,  and  the  depressions  then  existing. 
Matteson  v.  New  Tork  Cent.  &  H.  R.  Co. 
[Pa.]  67  A  847.  A  state  witness  on  his  di- 
rect examination  having  testified  to  a  sale 
by  defendant  to  him  of  six  bottles  of  beer, 
at  a  certain  time  and  place,  held  proper  to 
permit  him  to  testify  on  cross-examination 
that  he  purchased  the  beer  from  defendant 
on  the  day  named,  between  sta.ted  hours, 
and  gave  two  bottles  to  certain  persons, 
and  another  bottle  to  a  person  he  did  not 
know.  Seiwert  v.  State  [Tex.  Cr.  App.]  109 
Tex.  Ct.  Rep.  135.  103  SW  932. 

11.  Bispham  v.  Turner  [Ark.]  103  SW 
1135. 

12.  See   7  C.  L.   1607. 

13.  St.i.te  V.  Seigenthaler.  121  Mo.  App. 
.'')10.  97  SW"  271.  As  being  Irrelevant  plain- 
tiff, a  broker,  suing  for  commissions  for  pro- 
curing a  purchaser  of  real  estate,  could  not 
be  asked,  on  cross-examination.  If  he  had 
a  license  as  a  real  estate  agent.  Reeder  v. 
Jones  [Del.]  65  A  571.  The  purpose  of 
witness  not  on  trial,  in  receiving  a.  bribe, 
as  to  which  he  has  testified  in  an  election 
contest,  not  being  in  issue,  cannot  be 
brought  out  on  cross-examination.  Tinkle 
v.  Wallace,  167  Ind.  382,  79  NB  355.  In  ac- 
tion for  personal  injuries  by  certain  ma- 
chinery, witnesses  for  both  sides  having 
testified  as  to  size  of  rope  at  cotton  press 
where    Injury    occurred,    held    not    irrelevant 


on  cross-examination  of  defendant's  wit- 
ness to  ask  if  specifications  sent  out  by 
dealers  in  the  machinery  called  for  a  special 
sized  rope  that  size  would  be  necessary. 
McCarley  v.  Glenn-Lowry  Mfg.  Co.,  75  S.  C. 
300,  56  SE  1.  Objection  to  question  properly 
sustained  on  ground  of  irrelevancy  and  ma- 
teriality. Du  Bose  V.  State  [Ala,]  42  S  862. 
Permitting  questions  not  bearing  on  any 
phase  of  issues  and  tending  to  prejudice 
witness  in  opinion  of  jury  held  error.  Wal- 
len  V.  Wallen  [Va.]  57  SE  596.  No  error 
in  refusal  to  permit  Question  on  cross-ex- 
amination having  no  apparent  relevancy  to 
issue.  Douglass  v.  State  [Fla.]  43  S  424. 
Error  to  allow  state  to  show  on  cross- 
examination  that  witness  claimed  a  reward 
for  arresting  accused.  Smith  v.  State  [Miss.] 
43  S  465.  Matter  held  collateral  to  issue, 
and  objection  to  question  properly  sus- 
tained. Norfolk  &  W.  R.  Co.  v.  Carr.  106 
Va.    508,   56   SE   276. 

14.  Unless  discretion  is  flagrantly  abused, 
it  is  not  reviewable.  Harrold  v.  Territory. 
18  Okl.  395.  89  P  202.  Abuse  of  discretion 
to  permit  questions  wholly  foreign  to  is- 
sues, although  the  court  gave  the  witness 
the  privilege  of  not  answering.  State  v. 
Belknap    [Wash.]    87   P   934. 

15.  May  extend  to  matters  not  inquired 
about  on  examination  in  chief.  Harrold  v. 
Territory,  18  Okl.  395,  89  P  202.  Question 
on  cross-examination  of  defendant  lield  not 
objectionable  as  invading  rule  against  state 
putting  character  of  deceased  in  issue, 
where  defendant  has  not  put  his  character 
in  issue.  Bays  v.  State  [Tex.  Cr.  App.]  99 
SW    561. 

10.     See   7   C.   L.    1608. 

17.  Miller  v.  Oklahoma  Ter.  [C.  C.  A.]  149 
P.  330;  State  v.  Blackburn  [Iowa]  110  NW 
275;  Mahoney  v.  Dixon,  34  Mont.  454,  87  P 
452.  Inquiries  having  tendency  to  diminish 
force  of  witness'  testimony,  or  impeach  his 
credit,  held  proper.  Crosby  v.  Wells  [N.  J. 
Err.  &  App.]  67  A  295.  Witness  mav  be 
cross-examined  in  regard  to  his  conduct 
having  a  tendency  to  discredit  his  testi- 
mony. State  V.  Caron,  118  La.  349.  42  S  960. 
Moral  character  may  be  impeached  on  cross- 
examination  if  it  assists  justice.  Id.  But 
even  to  affect  credibility  it  is  inadmissible 
to  ask  a  witness  if  stolen  property  had  not 
been  found  in  his  possession,  and  if  he  had 
not  been  forced  to  pay  for  the  property. 
Miller  V.  Oklahoma  Ter.  [C.  C.  A.]  149  F  330. 
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of  the  trial  court.^'  Matters  tending  to  show  the  interest,  bias,  or  hostility  of  the 
witness  may  be  shown,"  and  questions  tending  to  test  the  fullness  and  accuracy  of  a 
witness'  observation,  examination,  and  recollection,  or  his  truthfulness,  character, 
and  skill,  are  proper.^"    Thus,  particular  facts  inconsistent  with  a  general  statement 


18.  It  is  discretionary  with  the  court  to 
permit  inquiry  about  collateral  and  irrele- 
vant fact,  if  it  materially  aids  jury  in  form- 
ing' opinion  as  to  credibility  of  witness. 
Shotts  V.  McKinney,  39  Ind.  App.  101,  79  NE 
219.  Action  will  not  be  disturbed  except 
for  such  abuse  as  works  injury  to  party 
complaining-.  State  v.  Pugh  [Kan.]  90  P 
242.  Discretion  not  abused.  State  v.  Ka- 
ton  [Wa^h.l  91  P  250;  City  of  Greenville  v. 
Spencer  [S.  C]  57  SE  638.  No  abuse  of 
discretion  in  latitude  of  cross-examination 
allowed.  Horton  v.  Houston  &  T.  C.  R.  Co. 
tTex.  Civ.  App.]  IS  Tex  Ct.  Rep.  870.  103  SW 
467.  The  discretion  of  the  trial  court  must 
in  a  large  measure  determine  the  extent  to 
which  cross-examination  upon  wholly  col- 
lateral issues  may  be  permitted  for  testing 
a  witness'  honesty,  credibility,  or  accuracy 
of  recollection.  Greer  v.  Union  St.  R.  Co., 
193  Mass.  246,  79  NE  267.  As  preliminary 
to  evidence  affecting  witness'  credibility,  it 
was  discretionary  with  the  court  to  permit 
on  cross-examination  witness  to  be  asked  if 
he  was  the  person  w^ho  had  a  lawsuit  in  the 
court  some  time  since,  in  which  he  swore 
that  he  did  not  execute  a  note  to  a  person 
named.  Shotts  v.  McKinney,  39  Ind.  App. 
101,    79    NE    219. 

19.  Pendency  of  suit  between  witness  and 
party.  Gosdin  v.  T\^illiams  [Ala.]  44  S  611. 
"Witness  may  be  asked  if  he  has  any  feeling 
toward  either  party.  Blair  v.  Blair,  125  111. 
App.  341.  May  be  asked  if  he  did  not  as- 
sist in  selecting  jury.  Village  of  Humboldt 
V.  Watkins,  123  111.  App.  62.  Held  proper 
for  defense,  for  purpose  of  impairing  testi- 
mony of  prosecution's  witness,  to  show  his 
interest  by  asking  if  he  had  not  contributed 
money  to  aid  prosecution,  and  his  purpose  in 
so  doing.  Miller  v.  Oklahoma  Ter.  fC.  C. 
A.]  149  F  330.  Held  proper  for  defense 
to  show  that  an  attorney,  offered  as  a  wit- 
ness for  the  prosecution,  had  received  a  re- 
tainer in  the  case  to  assist  the  prosecution, 
also  capacity  in  which  retained.  Miller  v. 
Oklahoma  Ter.  [C.  C.  A.]  149  F  330.  As 
showing  interest  and  bias,  held  permissible 
to  ask  witness,  a  doctor,  on  cross-examina- 
tion, such  questions  as  would  show  that  he 
had  been  habitually  called  by  plaintiff's 
counsel,  and  that  his  fees  for  professional 
services  were  contingent  on  a  recovery  of 
damages.  Horton  v.  Houston  &  T.  C.  R.  Co. 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  870,  103 
SW  467.  Allowing  state  to  cross-examine 
witness  for  defense  as  to  whether  he  was 
not  a  suitor  of  accused's  daiughter  held 
proper.  State  v.  Miles,  199  Mo.  530,  98  SW 
25.  Held  permissible  in  state  on  prosecu- 
tion for  homicide  to  ask  witness  on  cross- 
examination  if  he  did  not  tell  a  certain  per- 
son, called  as  a  witness,  not  to  say  anj'thing 
about  the  affair.  Ileninburg  v.  State  [Ala.] 
43  S  959.  Great  latitude  to  show  bias  should 
be  allowed.  Atlanta,  etc.,  R.  Co.  v.  Mc- 
Manus,  1  Ga.  App.  302,  58  SB  258.  Permis- 
sible to  show  prejudice  against  defendant 
In  a  general  way.  but  inquiry  in  detail  re- 
fused.    State  V.   Baird,   79    Vt.   257.   65  A  101. 


Cross-examination  permitted  to  discover 
motives,  feelings,  and  prejudices.  Chicago 
City  R.  Co.  v.  Smith,  226  111.  178,  80  NE  716. 
No  error  in  refusing  to  allow  cross-exami- 
nation to  extend  to  collateral  matters  to 
show   motive   or   prejudice.     Id. 

20.  City  of  Greenville  v.  Spencer  [S.  C] 
57  SE  638.  Questions  are  proper  on  cross- 
examination  which  might  affect  the  fullness 
and  accuracy  of  the  observations  and  ex- 
aminations of  a  physician  testifying  as  to 
examination  of  plaintiff  at  time  and  place 
of  wreck,  in  which  he  received  personal  in- 
juries. Southern  R.  Co.  v.  Lester  [C.  C.  A.] 
151  F  573.  Witness  testifying  that  he 
bought  of  a  certain  person  may  be  asked  if 
he  did  not  in  fact  buy  of  another.  Coburn 
V.  State  [Ala.]  44  S  58.  In  an  action  for  in- 
jury to  a  horse  in  transitu,  where  the  evi- 
dence of  market  value  was  slight,  and  was 
chiefly  opinion  evidence  covering  a  wide 
range  of  values,  and  the  evidence  showed  a 
recent  sale  of  the  horse  for  $300,  held  er- 
ror to  sustain  objection  to  question,  on 
cross-exanaination,  to  witness  who  stated 
that  horse  was  worth  $7,000,  as  to  whether, 
if  the  horse  was  bought  for  $300,  and  other 
horses  like  him  could  be  bought  in  the  mar- 
ket for  the  same  price,  the  horse  would  be 
worth  $7,000.  Texas  &  P.  R.  Co.  v.  New- 
some  [Tex.  Civ.  App.]  98  SW  646.  A  sten- 
ographer who  took  down  testimony  at  a 
former  trial,  and  testified  to  the  testimony 
in  such  trial  by  a  deceased  witness,  held 
properly  cross-examined  by  being  required 
to  read  his  transcript  of  the  evidence  for 
purpose  of  testing  his  memory  and  veracity. 
Austin  V.  Com.,  30  Ivy.  L.  R.  295.  98  SW  295. 
On  cross-examination  of  plaintiff  held  per- 
missible to  show,  as  a  mere  test  of  mem- 
ory, that  he  was  mistaken  in  its  accuracy, 
that  he  was  a  man  of  large  possessions, 
and  operator  in  many  affairs.  Waggoner  v, 
Moore  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  490, 
101  SW  1058.  Questions  designed  to  test 
accuracy  and  knowledge  on  subject  testified 
to  on  direct  examination  are  proper  on 
cross-examination.  San  Antonio  Trac.  Co. 
V.  Haines  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep, 
606,  100  SW  788.  Improper  to  inquire  into 
correctness  of  witness'  opinion  in  cases 
about  which  questioned.  Horton  v.  Hous- 
ton &  T.  C.  R.  Co.  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  870,  103  SW  467.  Where  witness 
could  not  recall  the  number  of  cases  in 
which  he  testified,  proper  to  allow  counsel 
to  name  a  particular  one.  Id.  Where  mat- 
ter merely  prejudices  jury  outside  of  issue, 
or  beyond  object  legitimately  falling  within 
the  reason  for  cross-examination,  question 
is  properly  refused.  State  v.  Seigenthaler, 
121  Mo.  App.  510,  97  SW  271.  Question  er- 
roneously permitted.  Id.  For  purpose  of  im- 
pairing credibility,  witness  may  be  cross- 
examined  concerning  his  past  conduct  and 
character.  State  v.  Pugh  [Kan.]  90  P  242. 
Questions  tending  to  test  character  or  skill 
of  witness  permissible.  Harrold  v.  Terri- 
tory,  18  Okl.   395.   89  P  202. 
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of  the  witness  may  be  inquired  into.'^  In  the  case  of  experts  or  witnesses  who  give 
opinion  evidence,  a  wide  range  of  examination  is  proper  to  test  the  accuracy  and  value 
of  their  opinions.--  A  character  witness  may  be  examined  as  to  his  knowledge  of 
particular  facts  concerning  the  person  whose  reputation  is  in  issue.^^  Previous  state- 
ments inconsistent  with  the  testimony  on  the  trial  may  be  shown,^*  provided  the  state- 
ments are  not  so  vague  and  indefinite  as  not  to  have  any  tendency  to  contradict  the 
witness,-^  when  the  proper  foundation  has  been  laid.-**  A  foundation  for  the  im- 
peachment of  a  witness  may  be  laid  on  cross-examination."     Ordinarily,  a  witness 


21.  Witness  having  testified  on  direct  ex- 

aminaition  that  he  had  no  money  except  such 
as  his  father  gave  him,  held  proper,  on 
cross-examination,  as  tending-  to  contradict 
him,  to  ask  if  he  had  not  presented  a  claim 
for  $115  against  a  certain  estate,  and  if  it 
was  not  paid.  Joyce  v.  Joyce  [Conn.]  67  A 
374.  Accused,  on  trial  for  violating  the  lo- 
cal option  law,  having  stated  on  his  direct 
examination  that  he  was  merely  engaged 
in  running  a  pool  hall  and  selling  tobacco, 
held  proper,  on  cross-examination,  to  allow 
the  state  to  ask  if  he  did  not  have  an  in- 
ternal revenue  license.  Benson  v.  State 
[Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  113,  101 
SW  224.  Plaintiff  on  direct  examination 
having  stated  that  defendant  never  said 
anything  about  paying  for  a  window  broken 
in  building  leased,  held  proper  on  cross- 
examination  to  ask  concerning  an  offer 
made  by  defendant  conditioned  on  plaintiff's 
repairing  window  at  once,  and  as  to  an  in- 
ability to  bring  the  top  of  the  door  within 
the  case,  and  to  defendant's  repairs  in  that 
respect.  Drouin  v.  Wilson  [Vt.]  67  A  825. 
Cross-examination  held  proper,  and  if  not 
answer  w^as  not  prejudicial.  Borden  v. 
Lynch,    34   Mont.    503,   87   P   609. 

22.  Expert  witness  may  be  cross-exa- 
mined as  to  basis  of  opinion,  and  as  to 
whether  the  authorities  are  not  to  the  con- 
trary. Chicago  Union  Trac.  Co.  v.  Er- 
trachter,  228  111.  114,  81  NE  816.  Permis- 
sible to  ask  phj'sician  testifying  as  expert  if 
he  agreed  with  statements  on  the  subject 
found  in  text  books,  admitted  by  them  to 
be  standards.  State  v.  Blackburn  [Iowa] 
110  NW  275.  In  proceedings  to  condemn 
right  of  way  for  railway,  witness  having 
testified  for  landowner  and  given  opinion 
concerning  injurj'  to  the  remainder  by  the 
building  of  the  road,  held  competent  to  ask 
witness  if  he  knew  of  any  farm  which  was 
depreciated  in  value  by  reason  of  a  rail- 
road like  petitioner  going  across  it,  or  any 
farm  that  sold  or  would  sell  for  less  on 
that  account.  Eldorado,  etc.,  R.  Co.  v.  Ev- 
erett,   225    111.    529,    SO    NE    281. 

23.  Where  district  attorney  had  stated 
that  he  would  not  attack  reputation  of  de- 
fendant, on  trial  for  homicide,  for  peace- 
ableness,  held  not  error  to  allow  cross- 
examination  as  to  such  reputation.  People 
V.  Wright  [Cal.  App  ]  89  P  364.  Witnesses 
having  testified  that  the  character  of  de- 
cedent for  peace  and  quietude  was  bad, 
held  proper  to  ask  on  cross-examination  as 
to  particular  instances  showing  bad  char- 
acter of  which  they  had  personal  knowl- 
edge.    Weaver   v.    State    [Ark.]    102    SW    713. 

24.  Cross-examination  held  proper  where 
Import  of  question,  if  answered  in  the  af- 
flrma,tive,    would    tend    to    modify    and    dis- 


credit statements  on  examination  in  chief. 
Sperbeck  v.  Camden  &  S.  R.  Co.  [N.  J.  Law] 
64  A  1012.  Questions  as  to  occurrence  of 
a  conversation  containing  statements  incon- 
sistent with  testimony  permitted.  People  v. 
Tubbs,  147  Mich.  1,  13  Det.  Leg.  N.  959.  110 
NW  132.  Cross-examination  as  to  conver- 
sations contradictory  of  testimony  held 
proper.  Gurden  v.  Stevens,  146  Mich.  489, 
13  Det.  Leg.  N.  840,  109  N^W  856.  The  aver- 
ments of  an  original  declaration,  which  had 
been  withdrawn,  filed  by  plaintiff's  a.uthor- 
ity,  and  on  information  to  some  extent  fur- 
nished by  him,  properly  admitted  on  cross- 
examination  for  purpose  of  impeaching  him. 
Browder  v.  Southern  R.  Co.  [Va.]  57  SE  572. 
On  cross-examination  witness  may  be  asked 
concerning  alleged  written  statement  signed 
by  him  without  introducing  the  paper  In 
evidence.  State  v.  Rowell,  75  S.  C.  494,  56 
SE  23.  Witness  having  testified  on  direct 
examination  tliat  he  was  present  when  the 
liquor,  sold  in  violation  of  law,  was  deliv- 
ered by  accused,  his  brotlier,  and  that  ac- 
cused merely  acted  as  agent  for  another 
person,  purchasing  the  liquor,  held  proper 
on  cross-examination  to  ask  if  he  h^.d  not, 
prior  to  trial,  stated  to  prosecuting  attorney 
that  accused  was  not  at  the  place  in  ques- 
tion on  the  day  he  was  alleged  to  have  sold 
the  liquor.  Hood  v.  State  [Tex.  Cr.  App.] 
19  Tex.  Ct.  Rep.  106,  101  SW  229.  On  the 
cross-examination  of  a  physician,  a  medical 
certificate  signed  by  him,  stating  that  he 
had  examined  insured  on  a  certain  day 
was  properly  admitted  to  contradict  his 
former  evidence  that  he  had  not  made  an 
examination  at  that  time.  Pa.quette  v.  Pru- 
dential Ins.  Co.,  193  Mass.  215,  79  NE  250. 
Quaere:  If  on  cross-examination  it  is  per- 
missible to  show  by  a  witness  that  he  ha.d 
testified  differently  on  a  former  occasion, 
and  that  his  testimony  was  correct.  St.  Louis, 
etc.,  R.  Co.  V.  Gunter  [Tex.  Civ.  App.]  17 
Tex.  Ct.  Rep.  571,  99  SW  152.  As  bill  of 
exceptions  did  not  show  what  answer  of 
witness  would  have  been,  no  prejudice  was 
shown  by  refusal  of  lower  court  to  permit 
witness  to  answer,  and  assignment  of  error 
overruled.     Id. 

25.     Gleason  v.   Daly    [Mass.]    SO   NE   486. 

20.  Where  a  witness  is  cross-exa,mined  as 
to  a  conversa.tion  with  certain  persons  in 
wliich  his  statements  were  inconsistent  with 
his  testimony,  the  occasion,  sliould  be  fully 
identified  to  witness.  Gurden  v.  Stevens, 
146  Mich.  489,  13  Det.  Leg.  N.  840,  109  NW 
856. 

27.  Cincinnati,  etc.,  R.  Co.  v.  Rodes  [Ky.] 
102  SW  321.  Question  whether  witness  for 
defense  had  been  arrested,  tried,  and  con- 
victed of  assault  and  battery  held  proper 
on     cross-exa,mination     for    purpose    of     im- 
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cannot  be  cross-examined  as  to  collateral  and  irrelevant  matter  for  the  purpose  of 
contradicting  him,^®  though  the  matter  may  be  governed  by  statute,-^  and  having 
answered  as  to  collateral  or  irrelevant  facts,  the  answer  cannot  be  contradicted/''  even 
for  the  purpose  of  impeachment ;  ^^  but  this  rule  loes  not  wholly  preclude  cross-exam- 
ination as  to  collateral  matters  relevant  to  the  issue  for  the  purpose  of  contradicting 
witness/^  and  has  no  application  to  testimony  introduced  by  the  opposite  party.^^ 
Where  facts  sought  to  be  shown  are  such  as  tend  to  discredit  the  witness  in  the  par- 
ticular case  on  trial,  as  distinguished  from  facts  which  tend  to  discredit  him  gener- 
ally, the  rule  forbidding  contradiction  on  collateral  matters  does  not  applv."*  A  wit- 
ness cannot  be  impeached  by  incompetent  evidence. ^^     A  defendant  in  a  criminal 


peachment.  People  v.  Tubbs.  147  Mich.  1, 
3  3  Det.  Leg.  X.  959.  110  NV\'  132.  V%'itness 
may  be  asked  on  cross-examination  if 
he  had  a  conversation  with  certain  per- 
sons, and  made  certain  statements,  con- 
tradictory to  his  testimony,  for  the  purpose 
of  impeaching  him.  Gurden  v.  Stevens,  146 
Mich.  489,  13  Det.  Leg.  N.  840.  109  XV\^  856. 
No  error  in  refusing  impeaching  questions 
where  no  foundation  had  been  laid.  Whit- 
ney   V.    Cleveland    [Idaho]    91    P   176. 

28.  Loranger  v.  Carpenter,  148  Mich.  549, 
14  Det.  Leg.  N.  223,  112  NV\"  125;  Moody  v. 
Peivano  [Cal.  App.]  88  P  380;  Mathieson  Al- 
kali Works  V.  Mathieson  [C.  C.  A.]  150  F 
241.  Cross-examination  on  collateral  mat- 
ters, not  relevant  to  issues,  properly  re- 
fused. State  V.  Sweeney  [Kan.]  88  P  1078. 
Questions  having  no  bearing  on  the  issues 
are  not  admissible  to  test  witness'  credi- 
bility, where  the  evidence  which  may  be 
thus  elicited  does  not  tend  to  contradict 
witness'  testimony  in  his  direct  or  previous 
cross-examination.  Greer  v.  Union  St.  R. 
Co.,  193  Mass.  246,  79  XE  267.  Permission 
to  inject  collateral  matter  into  case  to  af- 
ford opportunity  to  contradict  witness  held 
properly  refused.  Galveston,  etc.,  R.  Co.  v. 
Quinn  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  825, 
104  SW  397.  Witness  cannot  be  cross-ex- 
amined as  to  any  fact  collateral  or  irrele- 
vant to  the  issue  merely  for  purpose  of 
contradiction  by  other  evidence  should  he 
deny  it,  thus  discrediting  his  testimony. 
Atlantic  Coast  Line  K.  Co.  v.  Crosby  [Fla.] 
43  S  318.  In  action  for  deceit  refusal  to 
allow  defendant  to  inquire  into  grounds  of 
separation  between  plaintiff  and  her  first 
husband  held  proper,  fact  being  immaterial. 
Western  Cottage  Piano  &  Organ  Co.  v.  An- 
derson, [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  524, 
101  SW  1061.  So,  with  attempt  to  show 
that  plaintiff  had  testified  in  another  case 
that  she  had  never  borne  but  one  child, 
while  in  present  case  she  testified  she  Tvas 
the  mother  of  four  children.  V\^estern  Cot- 
tage Piano  &  Organ  Co.  v.  Anderson  [Tex. 
Civ.  App.]  18  Tex.  Ct.  Rep.  524,  101  SW  1061. 
On  cross-examinatifin  of  defendant,  held 
proper  to  ask  as  to  number  of  times  he  had 
testified  in  the  case  before,  if  he  had  not 
testified  in  all  of  the  trials,  and  if  at  a 
certain  trial  he  testified  the  same  as  in 
the  present  trial.  Hickey  v.  State  [Tex. 
Civ.  App.]  19  Tex.  Ct.  Rep.  142,  102  SW  417. 
That  no  objection  is  made  to  an  irrelevant 
statement  brought  out  on  cross-examination 
of  defendant  does  not  entitle  prosecution 
to  draw  it  into  the  issue  and  contradict  it. 
Dalton    V.    People,    224    111.    333,    73    NE    669. 


Evidence  held  material  and  not  purely  col- 
lateral. Pelkey  v.  Hodgdon  [Me.]  67  A 
218.  The  extent  to  which  a  party  who  be- 
comes a  witness  in  his  own  behalf  may  be 
cross-examined  on  irrelevant  matters  to 
affect  his  credibility  rests  largely  in  the 
discretion  of  the  trial  court.  State  v.  Quirk 
[Minn.]  112  XV\^  409.  Though  extended  and 
severe,    held    not    to    exceed    discretion.     Id. 

29.  By  Code  Civ.  Proc.  §  3144,  the  trial 
court  is  vested  with  discretionary  power  to 
permit  inquiry  into  collateral  facts  affect- 
ing the  credibility  of  a  witness.  Mahoney 
V.   Dixon.   34  Mont.   454.   87  P   452. 

30.  Xorfolk  &  V\'.  R.  Co.  v.  Carr,  106  Va. 
508.  56  SE  276;  Dunham  v.  Salmon,  130  Wis. 
164,    109   XV\^    959. 

31.  Dunham  v.  Salmon,  130  Wis.  164,  109 
NV^'   959. 

i  32.  Smith  v.  Mine  &  Smelter  Supply  Co. 
I  [Utah]    88   P  683. 

I  33.  "The  rule  that  testimony  collateral 
1  to  the  issue  cannot  be  contradicted  does 
j  not    apply    to    testimony    introduced    by    the 

opposite   party,   but   is   confined   to  testimony 

introduced    by    cross-examination    of    an    op- 
j  ponent's  witness,  or  otherwise,  by  the  party 

which   proposes  to  contradict  it."     Pelkey  v. 

Hodgdon    [Me.]    67   A   218. 

34.  St.  Louis,,  etc.,  R.  Co.  v.  Clements 
[Ark.]  99  SW  1106.  Specific  acts  may  be 
shown  which  tend  to  discredit,  though  col- 
lateral and  irrelevant.  State  v.  Pugh  [Kan.] 
90  P  242.  V\"itness  may  be  cross-examined 
on  matters  foreign  to  the  issue  when  it 
reasonably  tends  to  affect  his  credibility. 
State  V.  Katon  [Wash.]  91  P  250.  On  cross- 
examination  of  plaintiff  in  libel  suit,  held 
proper  exercise  of  discretion  to  permit 
question  as  to  how  many  times  she  had 
been  a,  Tvitness  before  and  on  denial  that 
she  had  been  a  witness  a  dozen  times,  to 
ask  questions  sho'wing  that  she  was  mis- 
taken.     Butler   V.    Gazette    Co.,    104    XYS    637. 

35.  Southern  R.  Co.  v.  Hobbs  [Ala.]  43  S 
844.  Credibility  cannot  be  impeached  by 
showing  witness'  association  with  persons 
reputed  thieves.  Miller  v.  Oklahoma  Ter. 
[C.  C.  A.]  149  F  330.  Whether  a  witness 
has  been  arrested  for  stealing  is  immaterial 
and  inadmissible  to  affect  credibility.  State 
V.  Stewart  [Del.]  67  A  786.  The  record  of 
conviction  being  the  best  evidence,  held  no 
error,  in  refusing  permission  to  prove  by 
witness  on  cross-examination,  as  showing 
his  incompetency,  that  he  had  been  con- 
victed of  perjury  in  another  state.  Jajnes 
v.  U.  S.  [Ind.  T.]  104  SW  607.  On  prosecu- 
tion for  simple  assault  accused  cannot  be 
cross-examined  concerning  payment   of  fines 
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prosecution  testifying  in  his  ovm  behalf  may  be  impeached  as  any  other  witness."  He 
may  be  cross-examined  as  to  a  habit,  the  existence  of  which  would  discredit  his  testi- 
mony and  render  probable  the  occurrence  of  the  offense  with  which  he  is  charged." 
§  3.  Redirect  examination.^^ — The  redirect  examination  should  be  confined  to 
matters  related  to  those  brought  out  on  the  cross-examination/^  though  the  court 
may  in  its  discretion  allow  matter  proper  only  in  chief.*°  The  redirect  examina- 
tion of  a  witness  is  within  the  sound  discretion  of  the  trial  court.*^  Matters  tending 
to  explain  statements  made  on  the  cross-examination/^  or  tending  to  qualify  or  de- 
stroy the  effect  of  testimony  brought  out  on  the  cross-examination/^  are  proper.  The 
court  may,  in  its  discretion,  prevent  a  mere  repetition,**  and  may  allow  questions  to 
be  put  to  the  witness  which  would  not  have  been  proper  on  direct  examination.*"    The 


for  fighting  prior  to  charge  of  assault,  as 
fighting  is  not  an  offense  involving  moral 
turpitude.  Pollok  v.  State  [Tex.  Cr.  App.] 
19  Tex.  Ct.  Rep.  76,  101  SW  231. 

36.  State  V.  Rowell,  75  S.  C.  494.  56  SE 
23.  On  the-  cross-examination  of  a  de- 
fendant who  has  taken  the  stand  In  his 
own  behalf,  held  permissible  for  the  state 
to  prove  specific  fac*s  tending  to  discredit 
him,  or  to  impeach  his  moral  character. 
People  V.  Gluck,  117  App.  Div.  432,  102  NYS 
758.  Defendant  having  testified  that  he 
did  not  kill  deceased  or  employ  any  one 
to  kill  him,  held  proper  on  cross-examina- 
tion to  ask  where  he  was  at  the  hour  of 
night  the  homicide  was  committed.  People 
V.  Boeder,  150  Cal.  12,  87  P  1016.  Held  per- 
missible for  purpose  of  impeaching  cred- 
ibility to  ask  defendant,  testifying  in  his 
own  behalf,  on  cross-examination  if  he  had 
not  been  prosecuted  for  other  offenses. 
State  V.  Clark,  117  La.  920,  42  S  425.  Held 
proper,  on  cross-examination  of  accused  in 
prosecution  for  robbery,  for  state  to  prove, 
as  affecting  credit  of  witness,  that  he  had 
murdered  his  wife.  'Williams  v.  State  [Tex. 
Cr.  App.]    19  Tex.  Ct.   Rep.   211,   102   SW  1134. 

37.  Defendant,  charged  with  use  of  pro- 
fa,Tie  language,  wiiich  he  denied,  properly 
asked  on  cross-examination  if  he  did  not 
habitually  use  profane  language.  Nichol- 
son V.   State    [Ala.]    43  S  365. 

38.  See   7   C.   L.    1610. 

39.  "Witness  having  testified  on  cross- 
examination  concerning  a  book  formula,  it 
•was  held  error  to  permit  counsel  to  read 
from  the  book  an  extended  extract  and 
ask  witness  on  redirect  examination  if 
he  did  not  find  it  there.  Ball  v.  Skinner 
[Iowa]  111  NW  1022.  May  adopt  and  en- 
force rule  restricting  redirect  to  new  mat- 
ter brought  out  on  cross-examination.  Com- 
monwealth V.  Campbell,  31  Pa.  Super.  Ci.  9. 
Where  witness  on  cross-examination  denied 
making  certain  statements  during  a  cross- 
examination,  it  is  error  to  permit  him  on 
redirect  examination  to  state  the  conversa- 
tion. Chicago  City  R.  Co.  v.  Gregory,  123 
111.   App.   259. 

40.  McGuire  v.  Neils  Lumber  Co.,  97 
Minn.   293,   107   NW   130. 

41.  No  such  abuse  of  discretion  as  to  be 
reversible  error.  Concord  Apartment  House 
Co.  v.  O'Brien,   228   111.   360,   81  NE   1038. 

42.  On  redirect  examination  witness  was 
properly  allowed  to  explain  and  reconcile 
letter  introduced  as  tending  to  contradict 
his    testimony    on    cross-examination.     Hale 


Bros.  V.  Milliken  [Cal.  App.]  90  P  365. 
Where  plaintiff  on  cross-examination  was 
asked  if  she  had  told  defendant  that  prop- 
erty claimed  was  hers,  to  which  she  replied 
she  had  not,  held  proper  on  redirect  ex- 
amination to  permit  her  to  explain  why 
she  was  silent.  Yordi  v.  Yordi  [Cal.  App.] 
91  P  348.  Held  that  defendant  had  legal 
right  to  state  on  redirect  examination  that 
in  giving  a  mortgage,  the  execution  of 
which  she  admitted  on  cross-examination, 
she  had  no  motive  or  design  to  hinder  the 
collection  of  plaintiff's  claim.  Pelkey  v. 
Hodgdon  [Me.]  67  A  218.  'Where  witness 
on  cross-examination  states  that  his  feeling 
of  hostility  toward  a  party  is  justified,  he 
may  be  called  upon  to  explain  what  in- 
duced it.  Blair  v.  Blair,  125  111.  App.  341.  It 
being  shown  on  cross-examination  that  in- 
sured executed  mortgage  on  premises  shortly 
before  fire  occurred,  held  proper  to  permit 
him  on  redirect  examination  to  explain  that 
the  mortgage  was  intended  to  cover  another 
building  on  the  same  lot  and  not  the  insured 
building.  Smith  v.  Mutual  Cash  Guaranty 
Fire  Ins.  Co.  [S.  D.]  113  NW  94.  On  cross- 
examination,  plaintiff  having  testified  that 
he  received  certain  money  and  for  what, 
held  not  prejudicial  to  permit  him  to  tell 
how  much  money  he  received.  Southern  R. 
Co.  V.  Gentry  [Ga.]  57  SB  703.  Where  on 
cross-examination  a  portion  of  witness' 
testimony  at  inquest  was  introduced  to  con- 
tradict him,  held  proper  to  allow  remainder 
of  testimony  to  be  offered  on  the  redirect 
examination  to  explain  the  part  already  in 
evidence.  Corpus  v.  State  [Tex.  Cr.  App.] 
19  Tex.  Ct.   Rep.   225,   102  SW  1152. 

43.  "Where  a  witness'  testimony  on  cross- 
examination  materially  differs  from  that 
given  on  the  direct  examination,  material 
testimony  given  on  the  direct  examination 
may  be  read  to  him  on  the  redirect  ex- 
a.mination  and  witness  examined  upon  it. 
People  V.  Tubbs,  147  Mich.  1,  13  Det.  Leg.  N. 
959,  110  NW  132.  Permitted,  by  reading 
two  of  witness'  former  answers,  which  he 
admitted  to  be  true,  it  also  appearing  from 
witness  testimony  that  he  had  been  sub- 
poenaed  by    adverse    party.     Id. 

44.  Discretion  not  abused  in  refusing  to 
nllow  question  asked,  and  answered  on 
direct  examination  to  be  repeated  on  re- 
direct examination.  Lauchheimer  v.  Jacobs, 
126   Ga.   261,   55  SE  55. 

45.  Matters  of  explanation  not  admis- 
sible on  direct  examination  may  properly 
be  admitted  on  redirect  examination. 
Wheeler  v.  State   [Neb.]   113  NW  253. 
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direct  examination  of  one's  own  witness  as  to  testimony  on  a  former  trial  should  be 
confined  to  refreshing  his  memory/®  It  is  not  permissible  after  examination  in 
chief  and  cross-examination  of  the  witness,  and  motion  to  strike  out  the  evidence,  to 
amplify  by  redirect  examination  the  testimony  given  on  the  direct  examination.*'' 
The  object  of  the  cross-examination  being  to  show  the  feeling  of  witness  toward  the 
accused,  it  is  not  competent  on  the  redirect  examination  to  go  into  details  con- 
cerning the  relation  between  the  parties.*^  Wliere  the  course  of  the  cross-examina- 
tion renders  admissible  testimony  inadmissible  on  the  examination  in  chief,  such 
testimony  may  be  admitted  on  the  redirect  examination  under  proper  restrictions.** 
§  4.  Recalling  witness  for  further  examination.^^ — This  also  is  a  matter  rest' 
ing  in  the  sound  discretion  of  the  trial  court.^^  A  witness  may  be  recalled  to  lay 
foundation  for  impeachment.^*  A  witness  for  the  adverse  party  may  be  recalled  after 
cross-examination  for  further  examination  without  the  consent  of  the  latter.^^ 

Exceptions  and  Objectt;ons;  Exceptions,  Bill  of,  see  latest  topical  index. 


EXCHANGE  OF  PROPERTY." 

The  general  contract  rules  governing  the  exchange  of  property  are  elsewhere 
treated." 

An  "exchange,"  as  distinguished  from  a  "sale,"  is  the  giving  of  property  in 
consideration  of  the  receipt  of  other  specific  property  instead  of  money.^®  A  con- 
tract for  the  exchange  of  real  estate  of  a  married  woman  executed  by  her  husband 
without  authority  is  unilateral  in  California.^^  In  the  exchange  of  corporate  stock 
there  is  no  implied  warranty  that  the  corporation  issuing  the  same  is  de  jure.^^  A 
stipulation  making  time  the  essence  of  the  contract  may  be  waived,^®  and  where  no 


40.  Crotty  V.  Danbury,  79  Conn.  379,  65 
A  147. 

47.  On  cross-exaxnination  It  appeared 
that  a  character  witness  based  the  whole 
of  his  testimony  in  his  direct  examination 
upon  his  personal  relations  and  private 
dealings  with  the  party  about  whom  he 
was  testifying',  and,  after  motion  to  strike 
out  his  testimony,  refusal  to  permit  wit- 
ness to  be  further  examined  to  amply  tes- 
fy  on  direct  examination  held  no  error. 
State  V.  Stewart  [Del.]   67  A  786. 

48.  Held  not  prejudicial  where  witness 
had  Indicated  extreme  hostility,  and  the 
redirect  examination  added  nothing  to  the 
objection  already  expressed.  State  v.  Judd, 
132   Iowa,   296,   109  NW  892. 

49.  Where  on  cross-examination  It  be- 
came necessary  for  a  prosecuting  witness 
on  his  cross-examination  to  give  evidence 
of  the  character  of  accused  by  way  of  ex- 
planation of  his  own  conduct  at  the  time 
of  the  commission  of  the  offense  charged, 
held  proper,  on  redirect  examination,  to  al- 
low him,  under  proper  restriction,  to  give 
such  evidence.  Craig  v.  State  [Neb.]  Ill 
NW  143. 

50.  See  7  C.  L.  1612.  As  to  admission  of 
evidence  out  of  order,  see  Trial,  8  C.  L. 
2161. 

51.  United  Brew.  Co  v.  O'Donnell,  124  111. 
App.  24.  In  discretion  of  trial  court  to  re- 
fuse to  recall  witness  for  further  cross- 
examination,  and  its  ruling  is  not  review- 
able in  absence  of  abuse.  Hirsch  &  Sons 
Iron  &  Rail  Co.  v.  Coleman,  227  111.  149, 
81  NE  21.  Held  discretionary  with  court  to 
permit    state    to    examine    a    witness    after 


close  of  defendant's  evidence,  though  not 
in  rebuttal,  and  more  properly  brought  out 
before  state  rested.  Nicholson  v.  State 
[Ala.]  42  S  1015.  Cross-examination  as  to 
previous  conflicting  statements.  Sperbeck 
v.  Camden  &  S.  R.  Co.  [N.  J.  Law]  64  A 
1012. 

52.  Pitman  v.  State  [Ala.]  42  S  993; 
Rhomberg  v.  Avenarius   [Iowa]   112  NW  548. 

5S.  Percival  v.  Jack  [Cal.  App.]  90  P. 
555. 

54.  See   7  C.   L.   1612. 

55.  See  Contracts,  9  C.  L.  654;  Fraud  and 
Undue  Influence,  7  C.  L.  1813;  Sales,  8  C. 
L.  1751;  Vendors  and  Purchasers,  8  C.  L. 
2216;    Specific    Performance,    8    C.    L.    1946. 

56.  Freeman  v.  Trummer  [Or.]  91  P. 
1077.  In  determining  whether  transaction 
Is  sale  or  exchange,  court  must  ascertain 
whether  there  Is  a  fixed  price  at  which 
properties  were  to  be  exchanged  or  whether 
such  prices  were  mere  estimates  incidental 
to  the  exchange.  Fagan  v.  Hook  [Iowa] 
111  NW  981.  Contract  whereby  owner  of 
land  "sold"  his  land  at  $16  per  acre  and 
agreed  "to  ax;cept  as  part  payment"  other 
land,  held  under  code  to  be  an  exchange  of 
property  and  not  a  sale,  where  actual  money 
to  be  paid  was  insignificant.  Steere  v  Gin- 
gery   [S.    D.]    110    NW    774. 

57.  Unenforceable  by  either  party  in  ab- 
sence oX  tender  of  conveyance  by  her. 
Shanks   v.  Michael    [Cal.  App.]    88   P  596. 

58.  Marshall  v.  Keach,  227  111.  35,  81 
NB   29. 

59.  Held  waived,  by  failure  to  Insist 
thereon.  Marshall  v.  Keach,  227  111.  35.  81 
NE   29. 
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time  for  performance  is  stated,  each  party  has  a  reasonable  time.^"  "WTiere  co-owners 
agree  to  exchange  property  with  a  third  person,  the  latter  cannot  justify  nonper- 
formance on  grounds  concerning  co-owners  alone.**^  In  the  case  of  fraud,^-  or  non- 
performance,"^ the  usual  contractual  rights  and  remedies  obtain.^*  Where  property 
is  exchanged  subject  to  trial  and  plaintiff,  after  discovering  a  deficiency,  continues  to 
use  the  property,  he  thereby  elects  to  stand  on  the  contract. ^^  \Miere  a  contract  for 
the  exchange  of  realty  calls  for  a  marketable  title,*'"  or  for  an  abstract  showing  such,"^ 
they  must  be  furnished.  Before  one  can  recover  liquidated  damages,  he  must  show 
performance  on  his  part."^  "Wliere  a  contract  is  rescinded,  the  agreed  value  therein 
of  the  property  does  not  fix  the  damages  for  nonreturn  of  the  property  delivered."^ 
A  vendor's  lien  does  not  exist  in  the  exchange  of  property.'"  Where  a  contract  pro- 
vided that  plaintiff's  goods  should  be  invoiced  at  St.  Louis  cost  prices,  plaintiff  must 
furnish  reasonabl}^  satisfactory  evidence  of  such  prices."^ 

EXCHAXGES  AXD  BOARDS  OF  TRADE. 

Membership,  rights,  and  dealings.'''^ — An  exchange  or  board  of  trade  is  gen- 
ally  a  mere  voluntary  association  with  the  right  of  selecting  its  members, '^^  and  hence 
its  consent  is  usually  made  a  condition  precedent  to  a  transfer  of  membership.'^* 
On  joining  one  becomes  subject  to  the  constitution  and  by-laws  of  such  organization.'^^ 


60.  Payment  of  current  taxes.  Warren 
V.  Mount   [Pa.]    67  A  742. 

61.  As  that  one  co-owner  discharged 
liens  with  money  obtained  from  different 
source  than  that  agreed  upon  with  co- 
owner.  McKennan  v.  Micltelberry,  228  111. 
460,  81  NE  1012.  Where  contract  provided 
that  such  third  should  convey  his  property 
to  trustee  for  use  of  one  co-owner  "as 
provided  in  a  certain  contract"  between  co- 
owners  "of  even  date,"  it  was  no  defense 
that    latter    contract    was    oral.     Id. 

62.  Fact  that  agent  of  one  p^a.rty  divided 
commissions  with  other  party  held  under 
facts  not  to  show  a  conspiracy  to  obtain 
from  principal  more  than  property  was 
worth.  MacKeller  V.  Thompson,  103  NYS  853. 
Where  property  was  to  be  exchanged  free 
from  liens,  except  one  assumed,  party  can- 
not relieve  himself  from  his  obligations  by 
a  collusive  trust  deed  placed  thereon  by 
one  of  the  co-owners.  McKennan  v.  Mick- 
elberry,   228   111.    460,    81   NE    1072. 

63.  Where  defendant  has  fully  performed 
his  part  of  contract  except  payment  of  less 
than  $7  of  accrued  but  not  due  interest, 
plaintiff  cannot  rescind  contract  without 
demand  for  payment  of  interest  (McCon- 
nell  v.  Newell,  133  Iowa,  736,  111  NV\'-  17), 
nor  can  he  recover  damages  for  non-pay- 
ment in  absence  of  appropriate  pleadings 
(Id  ). 

64.  See  Fraud  and  Undue  Influence,  7  C. 
L.  1813;  Contracts,  9  C.  L.  654,  etc. 

65.  Cannot  thereafter  rescind  and  re- 
plevin his  property.  Fox  v.  Wilkinson  [Wis.] 
113    NW    669. 

66.  Held  marketable  though  perfected  by 
adverse  possession,  if  statutory  elements 
be  clear.  Freedman  v.  Oppenheim  [N.  Y.] 
79  NE  841.  As  to  what  constitutes  such 
title,  see  Vendors  and  Purchasers,  8  C.  L. 
2216. 

67.  Where  contract  required  an  a.bstract 
showing  good  title  except  as  to  an  assumed 
Hen,  fact  that  abstract  showed  certain  other 


liens  does  not  relieve  other  party  from  per- 
formance where  such  liens  are  discharged 
before  time  for  delivery  of  title  papers,  and 
abstract  was  not  corrected  because  other 
party  had  fraudulently  obtained  possession 
thereof.  McKennan  v.  Mickelberry,  228  111. 
460,   81   NE    1072. 

OS.  V\''here  contract  provides  "Both  par- 
ties to  give  warranty  deeds  and  abstract 
showing  title,"  party  can  not  recover  stip- 
ulated damages  where  action  to  quiet  title 
necessary  to  perfect  record  title  was  based 
on  insufficient  publication  of  service.  Den- 
ser v.  Gunn,  74  Kan.  748,  87  P  1132. 

69.  Fagan  v.   Hook    [Iowa]    111  NW  981. 

70.  Vendor  taking  land  in  exchange  for 
his  land  %vaives  his  vendor's  lien.  Ross  v. 
Clark,  225  111.  326,  80  NE  275.  Vendor  has  no 
lien  for  damages  resulting  from  misrepre- 
sentations as  to  amount  of  rent  that  can 
be  received  from  apartment  houses  received 
in  exchange.     Id. 

71.  Defendant  held  not  bound  to  accept 
judgment  of  experts,  or  himself  furnish  bet- 
ter method.  Inlow  v.  Bybee,  122  Mo.  App. 
475,  99  SW  785.  Whether  plaintiff  fur- 
nished  such   evidence   held  for  jury.     Id. 

72.  See   7   C.   L.   1613. 

73.  Chicago  Board  of  Trade  so  held  al- 
though incorporated  and  deriving  income 
from  rent  of  offices.  People  v.  Board  of 
Trade,   224   111.    370.    79   NE    611. 

74.  Hence,  where  assignor  becomes 
bankrupt  after  assignment  but  before  ex- 
change has  acted  thereon,  membership 
passes  to  trustee  as  asset,  though  it  may 
be  subject  to  equities  in  assignee,  and  con- 
troversy to  determine  right  thereto  or  to 
proceeds  is  within  exclusive  Jurisdiction 
of  bankruptcy  court.  O'Dell  v.  Boyden  [C. 
C.  A.]  150  F  731.  When  board  of  trade  has 
not  consented  to  sale  of  membership,  it  has 
jurisdiction  to  try  member  for  violation  of 
its  rules.  Bostedo  v.  Board  of  Trade.  227 
111.   90,   81   NE   42. 

75.  Courts   will   not   Interfere   with   action 
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Such  bodies  may  adopt  reasonable  ^^  rules  and  regulations  for  the  conduct  of  their 
affairs,''  provided  they  are  not  in  conflict  %yith  positive  law.'^  Likewise,  they  may 
provide  for  the  expulsion  of  members,  and  courts  will  not  interfere  so  long  as  they 
act  in  conformity  with  their  by-laws.'^  While  members  must  generally  seek  relief 
within  the  corporation  before  applying  to  the  courts,*"  such  rule  does  not  obtain 
where  rights  are  being  forfeited  by  irregular  procedure,®^  or  where  it  appears  that 
an  appeal  to  the  association  would  be  futile. ^- 

Properiy  and  contract  rights  of  hoard.^^ — Until  they  are  published  generally,^* 
market  quotations  are  property  of  the  exchange,'*^  and  one  unlawfully  obtaining  and 
using  the  same  ^^  will  be  restrained.^'  The  value  of  quotations  wrongfully  obtained 
is  the  value  of  the  right  to  the  exchange  to  control  its  quotations  and  not  the  rate 
paid  by  defendant  to  the  telegraph  company  from  which  he  received  them.®^  AMiere 
an  exchange  collected  a  balance  due  from  its  members  to  a  bankrupt  member  and 
distributed  the  same  among  creditor  members  with  the  consent  of  the  bankrupt,  and 
the  trustee  made  no  claim  thereto  until  after  distribution,  the  exchange  is  not 
liable.*® 

Actions  and  litigations"^ — In  an  action  by  an  exchange  to  restrain  the  similation 
of  its  quotations,  the  general  rules  prohibiting  pleading  of  immaterial  ®^  and  evi- 
dentiary matters  ®^  apply. 


of  exchange  ■when  in  conformity  ■writh  its 
constitution  and  by-laws,  however  injurious 
to  member.  Quentell  v.  New  York  Cotton 
Exch.,   56   Misc.   150,   106   NTS   228. 

76.  By-law  providingr  for  exclusion  of 
member  from  rooms  upon  failure  to  pay 
assessments  within  thirty  days  from  time 
when  due  and  ipso  facto  forfeiture  of 
membership,  if  not  paid  during  fiscal  year, 
held  not  unreasonable,  immoral,  or  contrary 
to  public  policy  or  law.  People  v.  Board 
of  Trade,  224  111.  370,  79  NB  611.  Rule  pro- 
viding that  directors  shall  fix  value  of  com- 
modities for  marginal  purposes,  and  where 
parties  fail  to  a  just  claim  under  contract 
on  which  margins  have  been  deposited, 
party  claiming  deposit  may  apply  to  board, 
who  shall  direct  payment,  etc.,  held  valid. 
Albers  Commission  Co.  v.  Spencer  [Mo.] 
103  SW   523. 

77.  By-laws  of  Chicago  Board  of  Trade 
held  to  require  suspended  members  to  pay 
dues.  People  v.  Board  of  Trade,  224  111. 
370,   79  NE    611,   afg.    125   111.   App.    20. 

78.  Cohen  v.  Budd,  52  Misc.  217,  103  NYS 
45.  Rule  providing  that  money  due  to 
defaulting  member  from  other  memtters 
may  be  collected  and  applied  to  obligations 
of  such  defaulting  member  to  members  is 
invalid  as  in  violation  of  bankruptcy  law. 
Id. 

79.  People  v.  Board  of  Trade  of  Chicago, 
125  111.  App.  20.  Where  charges  have  been 
preferred  against  a  member,  equity  will 
not  enjoin  the  board  of  directors  from  try- 
ing him  in  compliance  Avith  by-laws  com- 
plying with  charter  (Bostedo  v.  Board  of 
Trade,  227  111.  90.  81  NE  42),  though  such 
party  may  lose  valuable  rights  (Id.).  Where 
by-laws  require  that,  upon  proceedings 
against  a  member,  copy  of  complaint,  docu- 
mentary evidence,  and  list  of  adverse  wit- 
nesses shall  be  served  upon  him,  proceed- 
ings not  in  conformity  therewith  may  be 
restrained.  Quentell  v.  New  York  Cotton 
Exch..  56  Misc.  150,  106  NYS  228.  Facts 
held    to    show    that    proceeding    was    some- 


thing more  than  voluntary  preliminary  ex- 
amination, and  hence  regular  procedure  must 
be    followed.     Id. 

SO.  One  objecting  to  payment  of  mar- 
ginal deposits  on  ground  that  member  had 
unlawfully  cornered  wheat  ca,nnot  invoke 
equity  without  first  applying  to  exchange 
for  relief  as  provided  by  rules.  Albers 
Commission  Co.  v.  Spencer  [Mo.]   103  SW  523. 

81,  82.  Quentell  v.  New  York  Cotton  Exch., 
56   Misc.   150,    106  NYS  228. 

83.  See  7  C.  L.  1613. 

84.  Limited  or  restricted  publication  is 
one  which  communicates  quotations  to  a 
select  few  for  restricted  use  (Chamber  of 
Commerce  of  Minnep  polls  v.  Wells.  100 
Minn.  205,  111  NW  157),  and  does  not  de- 
stroy property  right  (Id.).  Publication  not 
restricted  both  as  to  persons  and  use  is 
general.  Id.  Recording  of  quotations  on 
blackboard  in  office  for  use  of  members  and 
like  recording  in  private  offices  of  members 
for  private  use  hold  not  unrestricted  pub- 
lication.    Id. 

85.  Chamber  of  Commerce  of  Minnea- 
polis   V.    Wells,    100    Minn.    205,    111    NW    157. 

se.  Findings  of  trial  court  held  to  show 
that  defendant  surreptitiously  and  fraud- 
ulently obtained  quotations.  Chaimber  of 
Commerce  of  Minneapolis  v.  "V^'ells,  100 
Minn.   205,   111  NW   157. 

87.  Chamber  of  Commerce  of  Minneapolis 
V.  Wells,   100   Minn.    205,    111   NnV    157. 

88.  So  held  in  determining  whether  ju- 
risdictional amount  was  involved.  Hunt  v. 
New  York  Cottoji  Exch.,  205  U.  S.  322,  51 
Law.   Ed.    821. 

89.  Held  a  mere  conduit  and  trustee 
must  proceed  against  melmber  receiving 
same.  Cohen  v.  Budd,  52  Rftsc.  217,  103  NYS 
45. 

00.     See   7   C.   L.    1614. 

91.  Held  material:  Allegations  reciting 
object  of  complainant's  incorporation  (Board 
of  Trade  of  Chicago  v.  National  Board  of 
Trade.  154  F  248).  and  its  powers  (Id.), 
a,nd    the   manner    of   operating   the   exchange 
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EXECUTIONS. 


§  1.     Definition    (1328). 

§  2.     Right  to  Have  Execution  (1328). 

g  3.      Stay  and  How  Proeureil    niiiUt. 

g  4.  Procedure  to  Procure  Issuance  of 
Writ    (1329). 

8  5.  Power  to  Allo-w  or  Issue  and  to  Re- 
call AVrit  (1329). 

§  0.     Form  and  Contents  of  Writ  (1329). 

3  7.     Quashal   of   Writ    (1330). 

§  8.     The  Levy  (1330). 

A.  Leviable  Property  and  Order  of  Levi- 

ability    (1330). 

B.  Mode   of  Making  Levy    (1330). 

C.  Duty  to  make  Levy   (1331). 

D.  Extent  and  Adequacy  of  Levy  (1331). 

E.  Conflicting'  Levies  and  Liens;  Priori- 

ties   (1331). 

F.  Relinquishment    and    Dissolution    of 

Levy   (1331). 

G.  Release   of   Property  on   Receipts   or 

Forthcoming     or    Delivery     Bonds 
(1331). 

The  scope  of  this  topic  is  noted  below.^^ 

§  1.  Definition.^* — An  execution  is  a  writ  proceeding  from  and  directed  to  a 
competent  authority,  by  which  the  former  requires  the  latter  to  do  some  act.®^ 

§  2.  Right  to  have  execution.^^ — Execution  cannot  issue  upon  an  erroneous  ®' 
or  an  invalid  judgment/®  hence  its  issuance  on  such  judgment  cannot  be  compelled 
by  mandamus/^  but,  on  the  contrary,  will  be  restrained  in  the  absence  of  a  remedy 


H.     Liability  of  Officer  for  Loss  of  Prop- 
erty Levied  Upon   (1332). 
I.     Rights    as     to    Custody    of    Property 
Levied    on   and   Incidental   to   Tak- 
ing Possession    (1332). 
J.     Effect  of  Death  of  Debtor  (1332). 
K.     Liability  for  Wrongful  Levy  (1332). 
§  9.      Claims    of    Third    Persons    and    Trial 
Thereof   (1332). 

§   10.      Appraisement   (1333). 
§  11.     Execution  Sales   (1333). 
§  12.     Return     and     Confirmation     of     Sale 
(1334). 

§   13.      Redemption  (1334). 

8  14.  Title  and  Rights  Acquired  in  Prop- 
erty Sold,  and  Evidence  Thereof  (133.5). 

§  15.  Leg-ai  and  Equitable  Remedie» 
Against  Defective  or  Improper  Levy  or  Sale 
(1336). 

t$  k;.  Restitution  on  Reversal  of  Judg- 
ent  (1339). 


and  distributing  quotations  (Id.).  That  Its 
sales  are  made  only  during  market  hours. 
Id.  Characterizing  complainant's  property 
right  in  its  quotations  furnished  to  tele- 
graph companies  and  how  it  will  be  de- 
stroyed by  defendant's  action.  Id.  Recit- 
ing circumstance  which  induced  complain- 
ant to  refuse  to  allow  quotations  to  be  given 
to  telegraph  companies  except  under  con- 
tract restraining  distribution  thereof.  Id. 
That  defendants  have  not  delivered  to  tele- 
graph companies  any  contract  entitling  them 
to  receive  quotations.  Id.  That,  to  carry 
out  illegal  purpose  of  simulating  complain- 
ant's quotations,  certain  defendants  organ- 
ized a  board  of  trade  (Id.),  and  that  offerings 
through  such  exchange  were  not  bona  fide, 
that  their  alleged  contracts  were  not  real 
and  did  not  contemplate  delivery  at  Chicago 
(Id.). 

Xot  material:  Allegations  that,  in  order 
to  overcome  legal  obstacles  and  to  simulate 
complainant's  quotations,  defendants,  by 
petition,  assert  that  transactions  in  defend- 
ant's exchange  is  for  future  delivery  in 
Chicago.  Board  of  Trade  of  Chicago  v. 
National  Board  of  Trade,  154  F  238.  That 
no  person  or  corporation  was  receiving 
quotations  from  telegraph  companies  except 
those  who  had  contracted  not  to  give  quo- 
tations to  bucket  shops.  Id.  Showing  wil- 
lingness of  complainant  to  make  like  con- 
tracts with  all  telegraph  companies.  Id. 
Showing  relation  of  complainants  with 
telegraph  companies  witli  which  defend- 
ants have  no  relation.  Id.  Number  of  com- 
plainant's members,  cost  of  its  buildings, 
and  the  maintenance  thereof,  and  how  the 
money  is  raised.  Id.  As  to  purpose  and 
object  of  defendant  exchange,  what  it  did 
and  what  It  represented  in  reference  to 
simulation  of  complainant's  quotations. 
Id.     In    suit    by    Chicago    exchange    to    re- 


strain simulation  of  its  quotations  by  per- 
sons in  Kansas  City  and  vicinity,  allega- 
tions that  there  were  no  business  condi- 
tions justifying  trading  in  grain  in  Kan- 
sas City  for  delivery  in  Chicago  or  dis- 
semination of  quotations  in  such  transac- 
tions.    Id. 

92.  In  suit  to  restrain  simulation  of 
quotations,  allegation  of  successful  suit 
to  enjoin  certain  bucketshops  from  surrepti- 
tiously obtaining  quotations,  and  that  some 
of  defendants  were  parties  thereto,  held 
mere  evidence  at  most.  Board  of  Trade  of 
Chicago  v.  National  Board  of  Trade,  154  F  238. 

93.  It  includes  only  the  ordinary  writ  of 
execution  on  a  money  judgment.  It  excludes 
writs  in  execution  of  judgments  not  for 
money  (See  such  topics  as  Forcible  Entry 
and  Unlawful  Detainer,  7  C.  L.  1671;  Eject- 
ment, 9  C.  L.  102'6;  Quo  Warranto.  8  C.  L.  1582; 
Replevin,  8  C.  L.  1732.  and  the  like),  proce- 
dure to  aid  execution  (See  Civil  Arrest,  9  C. 
L.  270;  Creditors'  Suit,  9  C.  L.  849;  Supple- 
mentary Proceedings,  8  C.  L.  2046),  exemp- 
tion from  execution  (See  Exemptions.  9  C.  L. 
1339),  and  procedure  for  collection  of  judg- 
ments against  public  corporations  (See 
Counties,  9  C.  L.  872;  Municipal  Corporations, 
8  C.  L.  1056),  and  against  representatives  and 
fiduciaries  (See  Estates  of  Decedents,  9  C. 
L.  1154;  Guardianship,  7  C.  L.  1899;  Receivers, 
8  C.  L.   1679;  Trusts.  8  C.  L.  2169). 

94.  See   7   C.   L.   1615. 

95.  Collins  v.  Hines  [Tex.]  17  Tex.  Ct. 
Rep.   487,  99  SW  400. 

9«.     See   7   C.  L.   1615. 

97.  Breck  v.  Coffleld  [Tex.  Civ.  App.]  1* 
Tex.   Ct.    Rep.   823,    91   SW  594. 

9S.  Hudson  v.  Wright,  204  Mo.  412,  103 
SW  8;  Meeks  v.   Black    [Ark.J    104  SW  147. 

09.  State  V.  Thompson  [Tenn.]  102  SW 
349. 
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at  law.^  Neither  can  it  issue  if  the  judgment  is  dormant,-  or  has  been  set  aside,^  or 
marked  satisfied/  and  a  sale  under  execution  on  an  amended  judgment  is  invalid.^ 
But  the  writ 'may  issue  from  the  circuit  court  on  a  transcript  judgment  and  the 
constable's  return  of  "no  property  found"  on  the  justice's  execution/  and  an  alias 
may  issue  without  the  judgment  so  providing/  It  may  issue  at  any  time  after  entry 
of  judgment/  and  transferees  may  enforce  it/  payment  of  the  debt  by  such  trans- 
ferees being  inferred  from  a  recital  that  such  transfer  was  for  value.^°  If  plaintiff 
dies  after  assignment  of  the  judgment,  execution  should  issue  in  the  name  of  hig 
personal  representative.^^ 

§  3.  Stay  and  how  procured}- — Execution  will  be  stayed  while  case  is  pending 
on  certiorari/^  but  the  fact  that  the  judgment  was  not  authorized  by  the  verdict  is 
no  ground  for  a  stay/*  nor  will  the  Federal  courts  stay  execution  against  a  judgment 
defendant  who  owns  no  real  estate/^  nor  will  the  writ  in  one  action  be  stayed  by 
order  in  another.^*'    The  validity  of  a  stay  bond  is  not  affected  by  clerical  errors. ^^ 

§  4.  Procedure  to  procure  issuance  of  writ}^ — Under  California  statute,  notice 
of  the  application  for  execution  is  not  required.^^ 

§  5.  Power  to  allow  or  issue  and  to  recall  writ.-'' — The  probate  courts  have  no 
power  to  issue  executions  against  realty,-^  nor,  in  the  absence  of  statutory  authority, 
can  the  superior  court  clerk  issue  it  on  a  judgment  rendered  by  a  city  court,  subse- 
quently abolished,^^  but  the  circuit  clerk  may  on  a  judgment  of  affirmance  in  the  ap- 
pellate court,^^  and  he  may  do  so  in  vacation.^*  In  California  the  power  to  allow  exe- 
cution on  a  dormant  judgment  is  discretionary  ^^  and,  in  that  state,  on  motion  and 
a  proper  case  made,  the  court  may  recall  the  execution.-*^ 

§  6.  Form  and  contents  of  writ.^'' — Though  as  a  rule  the  execution  must  con- 
form to  the  judgment,^^  yet,  if  it  is  practically  in  the  form  prescribed  by  statute,  it 


1.  Brown  v.  Gorman  [Ind.  T.]  104  SW 
1165. 

2.  Bick  V.  Boyd  [Mo.  App.]  100  SW  1128. 
Entry  by  sheriff  on  execution  docket  wiU 
not  prevent  dormancy,  he  not  being  proper 
officer  to  make  entry.  Dunlap  Hardware 
Co.  V.  Tharp  [Ga.  App.]  58  SE  398.  Dis- 
cretionary to  allo'vi'  in  California.  Doehla 
V.   Phillips    [Cal.]    91   P   330. 

3.  State  V.  Thompson  [Tenn.]  102  SW 
349. 

4.  Plaintiff  had  judgment  against  de- 
fendant and  receipted  to  him  in  full.  Sub- 
sequently execution  issued  for  unpaid  costs. 
Erroneous.  Pilcher  v.  Hickman  [Ala.]  41 
S   741. 

5.  Judgment  entered  against  purchaser 
for  purchase  money,  and  at  subsequent  term 
amended  so  as  to  include  sureties  on  pur- 
chase-money bond,  no  suit  having  been 
brought  for  breach  of  bond.  Giddens  v.  Al- 
exander, 127  Ga.  734,  56  SE  1014. 

6.  Bick   V.    Paris    [Mo.   App.]    101    SW   716. 

7.  Weddington  v.  Carver  [Tex.  Civ.  App.] 
18   Tex.   Ct.   Rep.   79,   100   SW   786. 

8.  Code  Civ.  Proc.  §  685,  amended  by  St. 
1895,  p.  38,  c.  33.  Doehla  v.  Phillips  [Cal.] 
91  P  330. 

9.  Execution  against  several,  jointly 
bound,  and  payment  made  by  some  who 
obtained  transfer  of  fi.  fa.  for  value.  En- 
forcement against  codefendants.  Miller  v. 
Perkerson    [Ga.]    57   SE  787. 

10.  Miller   v.   Perkerson    [Ga.]    57    SE    787. 

11.  Adams   v.   Connelly,    118   111.   App.    441. 

12.  See  7  C.  L.  1616.  Stay  pending  ap- 
peal, see  Appeal  and  Review,  9  C.  L.  140. 

9  Curr.  L.  —84. 


13.  Boston  &  M.  R.  Co.  v.  Gorkey,  150  F 
686. 

14.  Warren  v.  Chicago  B.  &  Q.  R.  Co., 
122   Mo.   App.    254,   99   SW   16. 

15.  In  Pennsylvania  judgments  are  liens 
on  real,  but  not  personal,  property.  De- 
fendant owned  no  realty.  Offered  bail  for 
stay  of  execution  levied  on  personalty. 
Stay  refused.  The  Island  Queen,  152  P 
470. 

16.  Gilroy  v.  Everson  Hickok  Co.,  105 
NYS   188. 

17.  Execution  for  $1,000,  pertal  sum  $200, 
"being  double  the  amount  named  in  writ." 
Austin  V.  Union  Pav.  &  Cont.  Co.  [Cal. 
App.]   88  P  731. 

18.  See    7    C.   L.    1617. 

19.  Code  Civ.  Proc.  i 
St.  1895,  p.  38,  c.  33. 
[Cal.]   91  P  330. 

20.  See  7   C.   L.   1617. 

21.  Robertson  v.  Eldridge,  15  Okl.  599, 
87   P   659. 

22.  Martin  v.  Craven,,  126  Ga.  780,  55 
SE   962. 

23.  HowaJ-d  V.  Deens   [Ala.]    44  S  550. 

24.  Transcript  judgment  from  justice's 
court  on  return  of  nulla  bona.  Scharff  v. 
McGaugh    [Mo.]    103  SW  550. 

25.  26.     Doehla  v.   PhUlips    [Cal.]   91  P  330. 

27.  See   7   C.   L.   1617. 

28.  Judgment  for  "taxes,"  execution  for 
"state,  county,  and  special  taxes."  Rankin 
V.  Porter  Real  Estate  Co..  199  Mo.  345,  97 
SW    877. 


685,  as  amended  by 
Doehla    v.    Phillips 
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is  sufficient  ;^'  hence  omission  of  the  name  of  plaintiff  will  not  render  it  void  if  other- 
wise complete,'"  and  it  is  also  sufficient  if  the  description  of  parties  conform  in  that 
respect  with  the  caption  of  the  judgment.'^  To  identify  the  parties  named  in  the 
writ,  the  complaint  may  be  consulted.'^  The  execution  is  not  invalidated  by  the 
failure  to  itemize  the  bill  of  costs,^'  nor  by  a  variance  as  to  amount.^*  It  may  be 
amended  so  as  to  limit  the  lien  of  the  judgment  to  the  date  of  recording  notice,'^  but 
the  deputy  has  no  power,  under  a  general  oral  authority,  to  sign  the  clerk's  name 
thereto.'^ 

§  7.  Quashal  of  writ.^'' — The  court  may  quash  its  own  void  execution,'^  but 
a  mis-statement  of  facts  by  the  appellate  court,  in  affirming  a  judgment,  is  no  ground 
for  doing  so.'" 

§  8.  The  levy.  A.  Leviable  property  and  order  of  leviahility.*^ — Generally  any 
title  which  may  be  asserted  by  claim  is  subject  to  execution,*^  hence  a  legal  title  ** 
Dr  a  vested  remainder  may  be  levied  on.*'  In  Colorado  both  legal  and  equitable  es- 
states  in  land  are  leviable,**  and  in  Missouri  any  interest  a  debtor  has  therein  may 
be  sold  under  such  writ  to  satisfy  a  judgment  rendered  in  the  same  county ;  *®  but  in 
other  jurisdictions  a  leasehold  interest  is  not  subject  to  sale  thereunder,*^  nor  is  a  de- 
terminable estate,*^  nor  a  growing  crop,*®  nor  property  acquired  by  a  bankrupt  subse- 
quent to  docketing  judgment.*"  Money  is  leviable  though  in  the  hands  of  a  public 
ministerial  officer,^"  but  not  a  mere  indebtedness,''^  nor  choses  in  action  unless  made 
so  by  statute  or  voluntarily  given  up.°^  An  income  payable  under  a  trust  cannot  be 
taken  in  execution,^'  nor  can  property  conveyed  by  trust  deed,  in  effect  a  mortgage, 
until  the  execution  creditor  pays  or  tenders  the  amount  secured  thereby.^* 

(§8)  B.  Mode  of  making  levy.^^ — In  levying  on  an  undivided  interest,  pos- 
session by  the  officer  is  not  necessary,  but  notice  to  the  party  in  control  is  sufficient."' 

Carter,     123    Mo.    App.     311, 


29.  Writ  headed,  "County  of  St.  Louis — 
set,"  reciting  that  plaintiff's  decedent  K., 
on  date  named,  recovered  judgment  against 
defendant  W.,  in,  "our  circuit  court,"  for 
$2,000  debt,  damages,  interest,  and  costs, 
signed  by  cleric,  with  seal  and  date,  suffi- 
ciently identified  judgment.  Overton  v. 
White    [Mo.   App.]    103    SW   512. 

30.  Body  of  writ  reciting  judgment  ex- 
cept name  of  plaintiff,  but  endorsement 
shows  names  of  parties,  held  good.  Collins 
V.  Hines  [Tex.]  17  Tex.  Ct.  Rep.  487,  99  SW 
dOO;  Id.  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
37,  100  SW   359. 

31.  33.  Simmons  v.  Sharps  [Ala.]  42  S 
441. 

33.  Item,  "orders  of  court,  thirty  cents." 
Word  "orders"  plural,  but,  when  considered 
In  connection  with  statute  allowing  that 
sum  for  en.tering  any  order  of  court,  ob- 
viously should  be  read  "order."  Simmons 
V.  Sharpe   [Ala.]   42  S  441. 

34.  Judgment  for  $995.70,  with  Interest 
on  the  whole  from  March  10,  1905.  Writ 
required  Interest  from  this  date  on  interest 
accrued  at  that  time.  Doehla  v.  Phillips 
[Cal.]    91  P  330. 

35.  Judgment  in  Kings  county,  1891, 
transcript  docketed  in  Oswego  county,  1893, 
where  defendant  owned  property.  In  1890, 
notice  filed.  Execution  Issued  against  all 
Interest  of  defendant  owned  in  1891,  and 
erroneous  for  stating  transcript  filed  on 
latter  date.  Amendment.  Burch  v.  Burch, 
51  Misc.   232,   100  NYS   814. 

SO.  Blggers  v.  Winkles,  124  Ga.  990,  53 
SE   397. 

37.     See  7  C,  L.  1618. 


v. 


38.  Bick 

100  SW   531. 

39.  Overton  v.  White  [Mo.  App.]  103  SW 
512. 

40.  See  7  C.  L.  1618. 

41.  Ward  V.  Kennesaw  Fertilizer  Co.,  127 
Ga.  106,  56  SE  123. 

42.  Bridger  v.  Exchange  Bk.,  126  Ga.  821, 
56  SE  97. 

43.  Jonas  v.   Weires    [Iowa]    111   NW  453. 
44,.     Reed  v.  Munn   [C.  C.  A.]   148  F  737. 

45.  Rev.  St.  1879,  §§  2354.  2730,  2731,  2767. 
Williams   v.   Lobban    [Mo.]    104   SW   58. 

46.  Mexican  Nat.  Coal,  Timber  &  Iron  Co. 
V.   Frank,  154  F  217. 

47.  Estate  devised  so  long  as  devisee 
remains  on  land.  Harber  v.  Nash  [Ga.]  55 
SE   928. 

48.  Civ  Code,  9  5425.  Hlxon  v.  Callaway 
[Ga.   App.]    58   SE    1120. 

49.  Graves  Elevator  Co.  v.  Seitz,  54  Misc. 
552,   104  NTS  852. 

50.  Money  in  the  hands  of  sheriff  as 
proceeds  of  execution  sale  Is  subject  to 
execution.  Commerce  Vault  Co.  v.  Barrett, 
123   111.  App.   398. 

51.  Money  on  deposit  in  hajnk  is  not 
subject  to  execution.  National  Bk.  of  the 
Republic  V.  Young,   125   111.   App.   139. 

M.  International  Coal  Min.  Co.  v.  Penn- 
sylvania R.  Co.,  152  F  554. 

r>3.     Ringe  v.   Mortimer,  116   App.  Div.   722, 

101  NYS   1110. 

54.  Rev.  Civ.  Code,  §  2099.  Joas  v.  Jor- 
dan   [S.   D.]    113   NW   73. 

."JS.     See  7  C.  L.  1619. 

50.  Community  property  owned  by  hus- 
band and  wife,  execution  against  wife's  in- 
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(§8)     C.  Duty  to  make  levy}'' 

(§8)  D.  Extent  and  adequacy  of  levy}^ — A  valid  levy  cannot  be  made  on 
land  not  described  in  the  execution,''®  nor  will  a  levy  on  specifically  mentioned  per- 
sonalty and  "all  other  goods  and  chattels  belonging  to"  debtor  include  a  leasehold  in- 
terest.^" Where  land  can  only  be  levied  on  in  its  entirety,  though  of  considerably 
more  value  than  the  amount  of  execution,  the  levy  will  not  be  considered  excessive.®^ 
If,  however,  it  is  alleged  to  be  so,  the  burden  is  on  the  party  so  alleging;  ®^  but  this 
question,  and  whether  the  property  is  capable  of  subdivision,  the  jury  must  decide.®' 

(§8)  E.  Conflicting  levies  and  liens;  priorities. ^^ — The  execution  first 
levied  ®'  or  which  first  goes  into  the  officer's  hands  will  take  priority,^'  but  the  filing 
of  a  bill  to  subject  lands  fraudulently  conveyed  gives  the  complainant  priority  over 
a  prior  levy.*'^  In  some  jurisdictions  a  landlord's  special  lien  is  superior  to  judg- 
ments,®* and  a  judgment  lien  on  growing  crops,  when  properly  docketed,  is  superior 
to  all  subsequent  liens  except  those  given  priority  by  statute.®^  A  mortgagee,  having 
notice  of  proceedings  to  issue  execution,  takes  subject  thereto,'^"  and  when  a  pur- 
chaser, with  notice,  satisfies  the  mortgage,  its  priority  is  destroyed,^  ^  but  priority 
cannot  be  affected  by  the  order  of  sale.''^  Failure  of  execution  plaintiff  to  furnish  in- 
demnity bond  to  sheriff  on  demand  postpones  his  levy  to  one  junior  in  time.'^^ 

(§8)     F.  Relinquishment  and  dissolution  of  levy.''*' 

(§8)  G.  Release  of  property  on  receipts  or  forthcoming  or  delivery  honds.''^ 
A  defendant  giving  a  forthcoming  bond  retains  the  property  as  the  agent  of  the 
sheriff.''®  The  obligors  on  such  bond  are  liable  on  its  breach,  though  such  instrument 
is  not  good  as  a  statutory  bond,^'  and  they  are  estopped  to  deny  its  validity.'^*  Such 
obligors  are  also  liable  when  the  claim  to  the  property  is  shown  to  be  fraudulent,'^® 
and  the  fact  that  the  assignee  for  the  creditors  failed  to  attack  the  fraudulent  convey- 
ance will  not  affect  their  right  to  recover,^"  nor  is  this  right  affected  by  the  debtor's 
discharge  in  bankruptcy.*^  A  refusal  to  deliver  constitutes  a  breach  of  the  bond  *-  for 
which  the  officer  to  whom  it  was  given  is  the  proper  party  to  sue,*^  but  the  execution 
need  not  be  made  a  part  of  the  petition,**  nor  is  the  liability  of  the  property  to  levy 
an  issue  in  the  action.*^    The  measure  of  damages  is  fixed  by  statute.*® 


terest,  husband  in  possession.  Hubert  v. 
Hubert  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  577, 
102  SW   948. 

57.  See  5   C.  L.   1401. 

58.  See   7   C.   L.    1619. 

59.  If  the  execution  directs  the  seizure 
of  one  acre,  a  tract  of  twenty  acres  cannot 
be  seized  thereunder.  People's  Independ- 
ent Rice  Mill  Co.  v.  Benoit,  117  La.  999.  42 
S   480. 

60.  Olden  V.  Sassman  [N.  J.  Eq.]  66  A  603. 
61,62,63.     Bridger    v.    Exchange    Bk.,    126 

Ga.   821,   56   SE   97. 

64.  See   7   C.   L.   1620. 

65.  Olden  v.  Sassman  [N.  J.  Eq.]  66  A  603. 

66.  An  execution  on.  a  junior  will  take 
priority  over  one  on  a  senior  judgment  ifr 
first  in  the  officer's  hands.  Sitley  v.  Morris 
tN.  J.  Eq.]    67  A  789. 

67.  M.  had  execution  and  sale  of  prop- 
erty wherein  debtor  had  only  equitable  in- 
terest. Subsequently  S.  recovered  judgment 
at  law,  and  Jlled  bill  to  subject  debtor's  in- 
terest, pending  which  M.  filed  suit  of  like 
nature,  decree,  execution,  and  levy.  S.'s  bill 
established  his  lien.  Sitley  v.  Morris  [N.  J. 
Eq.]   67  A  789. 

68.  Civil  Code  1895,  §§  2795,  2800.  Coch- 
ran V.  Waits.  Johnson  &  Co.,  127  Ga.  93,  56 
SE   241, 


60,  Civ.  Code  1895,  §  2779;  Act  Dec.  21, 
1899  (Laws  Ga.  1899,  p.  78).  Hixon  v.  Cal- 
laway   [Ga.]    58    SE   1120. 

70,  Lyons  Nat.  Bk.  v.  Schuler,  115  App. 
Div.    859,   101   NTS   62. 

71,  Independent  purchaser  with  notice  of 
enicumbrances,  two  judgments,  and  three 
mortgages,  discharges  one  mortgage.  Exe- 
cution issued  on  judgments  subject  to  mort- 
gages unsatisfied.  Purchaser  refused  in- 
junction. Kuhn  v.  National  Bk.  of  Holton, 
74  Kan.  456,  87  P  551. 

72,  Several  executions  against  debtor  In 
hands  of  sheriff.  Senior  liens  not  affected 
by  sale  under  junior.  "Woods  v.  Kellerman, 
3  Cal.  App.   422,  89  P  358. 

73,  Baker  v.  Duddleson,  125  111.  App.   483. 

74,  75.     See  7  C.  L.  1621. 

76.  Hatton  v.  Brown,  1  Ga.  App.  747,  57 
SE   1044. 

77.  Mount  V.  Wall,  127  Ga.  211,  56  SE  298. 

78.  Hatton  V.  Brown,  1  Ga.  App.  747,  57 
SE  1044. 

79, 80, 81,  Bishop  V.  Hibben  Dry  Goods 
Co.,   30   Ky.  L.   R.   725,   99   SW  644. 

82, 83, 84,  Hatton  v.  Brown,  1  Ga.  App. 
747,    57   SE   1044. 

85.  O'Neill  Mfg.  Co.  v.  Harris,  127  Ga. 
640.   56   SE  739. 

86.  Civ.  Code  1895,  §  5438.  Hatton  v. 
Brown,   1  Ga.  App.   747,   57   SE  1044. 
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(§  8)     H.  lAahility  of  officer  for  loss  of  property  levied  npon}"^ 

(§  8)  I.  Bights  as  to  custody  of  property  levied  on  and  incidental  to  talcing; 
possessions^ — The  sheriff,  by  levy,  acquires  a  special  or  qualified  title,  but  the  debtor's 
title  is  not  wholly  divested.^^ 

(§8)  J.  Effect  of  death  of  dehtor.^^ — Execution  against  a  dead  defendant  is 
void,  there  being  no  other  defendant  in  the  case,''^  but  where  a  codefendant  dies  insol- 
vent, execution  against  the  survivor  is  not  prejudicial.^^ 

(§  8)  K.  Liahility  for  wrongful  levy°^ — A  wrongful  levy  is  a  trespass."* 
No  liability  attaches  to  execution  creditors  for  its  wrongful  levy  if  done  without 
their  sanction  or  presence,"^  nor  are  they  liable  for  a  levy  made  by  seizing  the 
property  held  in  the  hands  of  the  debtor,  though  present,"*'  nor,  in  action  by  a  wife, 
for  damages  done  community  property."^  In  some  jurisdictions  an  execution"  cred- 
itor may  be  held  liable  in  treble  damages  for  a  wrongful  levy,"*  but  damages  for 
sickness,  mental  and  physical  suffering,  are  not  recoverable."'' 

§  9.  Claims  of  third  persons  and  trial  thereof.^ — A  claim  is  a  statutory 
proceeding,  the  object  of  which  is  to  prevent  sale,  on  the  ground  that  the 
property  levied  on  belongs  to  claimant  and  is  not  subject,-  hence,  the  sole  issue 
in  such  case  is  whether  the  property  is  subject.^  The  claim  may  be  filed  by  a 
next  friend  for  a  minor,*  but  cannot  be  consolidated  with  a  controversy  over  the 
proceeds  of  other  property.^  A  claimant  holding  under  a  fraudulent  conveyance 
cannot  resist  sale,^  nor  can  a  mortgage  given  superiority  over  judgments  of  older  date 
be  asserted  by  claim,''  nor  will  the  writ  be  dismissed  on  the  ground  of  payment,  evi- 
denced b}''  unexplained  entries  of  levy  alone,^  nor  because  levy  was  not  made  in  offi- 
cer's bailiwick,"  but  the  fact  that  claimant  and  execution  debtor  lived  together  will 
not  defeat  the  claim. ^^  By  giving  forthcoming  bond  the  claimant  is  estopped  to  ques- 
tion the  legality  of  the  levy,^^  unless  the  execution  is  void  on  its  face,^^  and  he  is 


87.  See   3    C.   L.    1402. 

88.  See   7   C.   L.   1621. 

89.  Pedrick  v.  Keummell  [N.  J.  Law]  65 
A  846. 

90.  See   7  C.  L.   1622. 

91.  Bick  V.  Carter,  123  Mo.  311,  100  SW 
531. 

92.  Doehla  v.   Phillips    [Cal.]    91   P  330. 

93.  See  7  C.  L.  1622.  See  Sheriffs  and 
Constables,  8  C.  L.  1897,  for  liability  of  of- 
ficer. 

94.  Levy  with  notice  that  debtor  has 
been  adjudged  bankrupt.  Taylor  v.  Crowe, 
122   111.    App.    518. 

95.  Ainsa  v.  Moses  [Tex.  Civ.  App.]  18 
Tex.   Ct.   Rep.    604,   100   SW  791. 

96.  Richards  v.  Heger,  122  Mo.  App.  512, 
99   SW   802. 

97.  Ainsa  v.  Moses  [Tex.  Civ.  App.]  18 
Tex.   Ct.   Rep.   604,   100   SW   791. 

98.  Mills'  Ann.  St.  §  2564.  Seerle  v. 
Brewer    [Colo.]    90   P  508. 

99.  Ainsa  v.  Moses  [Tex.  Civ.  App.]  18 
Tex.  Ct.   Rep.   604,   100  SW  791. 

1.  See  7   C.   L.   1622. 

2.  Walden  v.  Walden  [Ga.]  57  SE  323; 
Hollingshead    v.   Woodward    [Ga.]    57    SE    79. 

8.  Bradford  v.  Bassett  [Ala.]  44  S  59. 
After  levy  dismissed,  and  case  reinstated, 
claimant  cannot  make  issue  whether  rein- 
statement proper.  Wldincamp  v.  James 
[Ga.]   58  SE  836. 

4.     Walden   v.  TValden    [Ga.]    57   SE   323. 

6.  A  claim  by  landlord  to  property  other 
than  crops  raised  upon  rented  premises  can- 
not   be    consolidated    with    controversy    over 


proceeds    of   such    crops.     Cochran    v.    Waits, 
Johnson  &  Co.,  127  Ga.  93,  56  SE  241. 

6.  Debtor  paid  for  property,  directed  con- 
veya,nce  to  claimant  after  suit  bro.ught. 
Owned  no  other  property.  Maxwell  v. 
Rucker,  127  Ga.   Ill,   56  SE  91. 

7.  Acts  1899,  p.  78,  declares  mortgages 
given  to  secure  debts  for  supplies,  mo.ney, 
necessities,  etc.,  to  aid  in  making  crops,  su- 
perior to  judgments  of  older  date.  Ward 
V.  Kennesaw  Fertilizer  Co.,  127  Ga.  106,  5S 
SE  123. 

8.  Execution  showed  several  unexplained 
levies  on  personalty.  Evidence  of  value  of 
property  levied  on  was  essential  in  deter- 
mining whether  the  levies  raised  a  pre- 
sumption of  payment.  American  Harrow 
Co.  V.  Banks,  127  Ga.  203,  56  SE  300. 

9.  In  Georgia,  execution  on  foreclosure 
of  mortgage,  if  amount  exceeds  $100,  may 
be  levied  in  any  county  where  property 
found.  Booker  v.  Bass,  127  Ga.  133,  56  SB 
£83. 

10.  Infant  claimant,  manumitted,  resided 
with  father,  defendant  in  execution,  and 
raised  crops  sought  to  be  levied  on  as 
father's  on  land  rented  from  third  person. 
Rlchter  v.  Virginia-Carolina  Chem.  Co.,  1 
Ga.   App.    344,   57   SE   939. 

11.  O'Neill  Mfg.  Co.  V.  Harris,  127  Ga. 
640,  56  SE  739.  Levy,  and  forthcoming  bond 
by  claimant.  Dismissal  of  levy  on  ground 
that  entry  Insufficiently  described  property 
refused.  Booker  v.  Bass,  127  Ga.  133,  56  SE 
283. 

12.  Code  1896,  §  4141.  Bradford  v.  Bafi- 
sett   [Ala.]    44  S  59. 
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also  estopped  to  question  the  sufficiency  of  description  in  the  notice  of  sale."  The 
true  owner  may  claim  though  the  property  was  in  possession  of  the  judgment  debtor 
unless  credit  was  extended  on  the  faith  of  such  possession/*  and  though  he  has  never 
had  possession  he  may  claim  against  an  execution  creditor  whose  right  of  action  was 
acquired  with  knowledge  of  the  true  state  of  the  title.^^  The  burden  is  on  execution 
plaintiff  to  show  the  property  levied  to  belong  to  the  debtor/^  and  this  he  must  sus- 
tain or  the  claimant  will  prevail.^^  If  claimant  admits  execution  debtor  was  in  pos- 
session at  t4ie  time  of  the  levy,  and  assumes  the  burden  of  proof,  the  execution  need 
not  be  introduced.^^  The  evidence  to  support  the  claim,  if  relevant/®  and  going 
directly  to  show  title  in  claimant,  is  admissible,^°  and  he  may  also  show  that  the  exe- 
cution is  void,-^  but  letters  of  third  parties,  tax  bills,  and  assessor's  certificate,  ar- 
ticles not  mentioned  in  claim,  and  title  deeds  to  realty,  will  not  be  admitted.^^ 
"\Miether  the  property  levied  on  is  liable  is  for  the  jury,-^  whose  verdict  should  defi- 
nitely determine  the  issue.^* 

§  10.     Appraisement.-^ 

§  11.  Execution  sales.  In  general.^^ — The  sale  must  be  made  pursuant  to 
statute;  ^^  it  must  be  advertised  as  the  statute  directs,-®  hence,  a  sheriff  executing  a 
justice's  fi.  fa.  must  advertise  the  sale  as  constables  are  required  to  do,^®  but  such  ad- 
vertisement is  not  necessary  where  defendant  refuses  to  deliver  up  the  property  under 
forthcoming  bond.^°  In  determining  the  sufficiency  of  notice,  fractions  of  a  day 
are  not  considered,^^  and  whether  posted  in  public  places  is  a  question  for  the  jury.^^ 
Generally,  sales  of  real  property  must  be  made  in  the  county  where  situated,^^  but  a 
sale  of  railroad  propert}^  made  outside  of  the  county  in  which  was  its  principal  of- 
fice has  been  held  valid,^*  nor  does  it  avoid  the  sale  if  a  part  only  of  such  property 
be  sold.^^     A  sale  is  not  complete,  however,  until  the  purchase  money  is  paid."^ 

Rights  and  liabilities  of  hidder.^'^ — The  bidder  may  transfer  his  purchase,  and 
the  transferee  will  stand  in  his  stead.^* 


13.  "Walden  v.  Walden  [Ga.]  57  SE  323. 
Claimant  claimed  property  under  descrip- 
tion and  g-ave  bond  for  its  forthcoming'. 
O'Neill  Mfg.  Co.  v.  Harris,  127  Ga.  640,  56  SE 
7S9. 

14.  Anheuser-Busch  Brew.  Co.  v.  Kick- 
ham,  119  111.  App.  58. 

15.  Cronin  v.  De  Pej-ster,  118  111.  App. 
583. 

16.  Cochran  v.  Garrard   [Ala.]    43  S  721. 

17.  Richter  v.  Virg-inia-Carolina  Chem. 
Co.,  1  Ga.  344,  57  SE  939.  Question  between 
execution  creditor  and  alleged  conditional 
seller  as  to  whether  the  condition  had  been 
waived  and  title  passed  to  the  debtor  held 
for  the  jury.  Etna  Mfg.  Co.  v.  Enos,  31  Pa. 
Super.   Ct.  393. 

18.  Manley  v.  McKenzie   [Ga.]    57   SE   705. 

19.  Deeds,  not  connected  with  land  in 
dispute,  or  general  statements  of  witness 
that  he  witnessed  agreement  making  parti- 
tion among  the  family  of  all  lands,  includ- 
ing subject  of  dispute,  inadmissible.  Wright 
V.  Stafford   [Ga.]    53  SE  452. 

20.  Proper  to  show  claimant's  husband, 
before  judgment,  exchanged  her  lands  with 
defendant  in  fi.  fa.,  who  took  possession. 
Wright  V.   Stafford   [Ga.]    58  SE  452. 

21.  Bradford   v.   Bassett    [Ala.]    44   S   59. 

22.  Title  deeds  to  realty  owned  by  claim- 
ant, communications  to  claimant  by  third 
parties,  mentioning  certain  property  levied 
on  as  claimants,  and  acknowledging  pay- 
ment by  him  of  certain  of  the  other  prop- 
erty,   articles    not    mentioned    in    claim,    as- 


sessor's certificate  that  execution  debtor 
was  not  assessed  in  the  township,  and  tax 
bills  to  show  claimant  was  assessed,  held 
inadmissible.  Kaufhold  v.  Roth  [N.  J.  Law] 
64  A  1057. 

23.  Levy  on  personal  property  under 
mortgage  execution.  Booker  v.  Bass,  127 
Ga.   133,  56  SE  283. 

24.  Verdict  merely  finding  for  plaintiff  a 
given  sum  of  monej'  does  not  determine 
property  subject.  Widincamp  v.  James  [Ga.] 
58    SB    836. 

25.  See   5   C.   L.    1392. 

26.  See  7  C.  L.  1624. 

27.  Civ.  Code  1895,  §§  4165,  4166.  Rhodes 
&  Son  Furniture  Co.  v.  Jenkins  [Ga.  App.] 
58  SE   897. 

28.  Civ.  Code  1S93,  §  4165.  O'Neill  Mfg. 
Co.  V.  Harris,   127   Ga.   640,   56  SE  739. 

29.  Civ.  Code  1895,  §  4165.  Hatton  v. 
Brown,   1   Ga.  App.   747,   57  SE  1044. 

30.  Hatton  V.  Brown,  1  Ga.  App.  747,  57 
SE  1044. 

31.  Publication  Feb.  16,  5  p.  m.,  sale  Mar. 
8,  10  a.  m.,  twenty  days'  notice.  Leppel  V. 
Kus  [Colo.]  88  P  448. 

32.  O'Neill  Mfg.  Co.  v.  Harris,  127  Ga.  640, 
56  SE  739. 

33.  Vietzen  v.  Otis  [Wash.]  90  P  264. 
34,35.     Weddington    v.     Carver     [Tex.    Civ. 

App.]    18  Tex.  Ct.  Rep.   79,  100  SW  786. 

36.  Rowe  V.  Granger,  118  App.  Div.  459, 
103   NYS   439. 

37.  See   7   C.   L.    1625. 

38.  Reed  v.  Munn,  148  F  737. 
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Costs.^^ — Execution  debtor,  not  causing  delay  and  supplemental  proceedings,  is 
not  chargeable  with  the  costs  incident  thereto/"  nor  will  he  be  required  to  pay  the 
cost  of  an  inaccurate  notice.*^ 

§  12.  Return  and  confirmation  of  sale.*^ — If  the  return  complies  with  the 
spirit  of  tlie  statute,  and  js  substantially  in  form,  it  is  sufficient ;  *^  it  is  also  sufficient 
if,  taken  as  a  guide,  it  points  the  way  to  the  land  and  readily  enables  the  enquirer  to 
identify  it,  and  for  this  purpose  parol  evidence  is  admissible,**  but  if  there  was  a 
failure  to  surrender  the  property,  the  return  should  show  it.*'  A  return  of  "no 
property  found"  means  that  the  defendant  had  no  goods  or  chattels  whereof  to 
levy  the  execution,*^  but  if  there  is  a  proper  tender  of  the  debt,  interest  and  legal 
fees,  the  writ  should  be  returned  "satisfied"'  before  sale,*'''  when  sucii  return,  as  it  ap- 
pears on  the  writ,  should  be  recorded  on  the  execution  docket.*^  In  determining  the 
time  of  return,  the  date  of  issue  will  be  excluded.*^  The  return  will  not  overcome 
the  presumption  that  the  officer  did  his  duty,^°  but,  on  the  contrary,  if  attacked  for 
insufficiency,  the  law  will  presume  he  acted  within  his  authority.^^  It  will  be  aided, 
even,  by  claim  affidavit  as  between  the  parties,^^  and  oral  evidence  is  admissible  to 
identify  lands,  if  defectively  described.^^  Generall}'-,  when  necessary,  an  amendment 
may  be  made  as  a  matter  of  right  ^*  so  as  to  conform  to  the  f acts,^"  hence,  an  entry  of 
levy  on  land,  if  it  sufficiently  describes  it,  may  be  amended  in  other  respects  by  the 
officer  at  any  time,  so  long  as  he  is  in  office,  and,  by  order  of  court,  when  out  of 
office,^®  but  it  will  not  be  canceled  at  the  suit  of  the  execution  plaintiff  though  the 
sale  was  void.^^  To  pass  title  there  must  be  a  confirmation  of  the  sale,^^  but  such 
confirmation  cures  no  defects  other  than  irregularities  in  the  manner  of  conducting 
it.^« 

§  13.  Redemption.^'^ — Statutory  proceedings  to  redeem  are  not  exclusive,  but 
resort  may  be  had  to  equity.^^    A  creditor  who  has  no  lien  may  redeem,*'^  and  a  pur- 


39.  See   7   C.   L.    1625. 

40.  In  re  Shepherd,  154  F  957. 

41.  Sheriff  directed  to  sell  interest  owned 
by  debtor  when  judgment  docketed.  Gave 
notice  to  sell  Interest  owed  befo're  judg- 
ment docketed  and  before  It  became  a  lien. 
Taylor  v.  Bell,  121  App.  Div.  437,  106  NYS  273. 

42.  See  7   C.   L.   1625. 

43.  "Executed  within  writ  in  county  of 
Stoddard,  Mo.,  on  2nd  May,  1893.  No  property 
found  to  levy  this  execution."  Signed.  8uf- 
ficient.  Scharff  v.  McGaugh  [Mo.]  103  SW 
650. 

44.  Levy  on  all  right,  title,  and  interest 
(of  named  parties)  in  the  Independence  lode, 
the  Archer  lode,  the  San  Jose  lode,  the  Little 
Stella  lode,  the  General  Shields  lode,  the 
Burlington  lode,  the  Winnemuck  No.  2  lode 
and  Uncle  Sam  lode,  on  Breece  Hill,  Cali- 
fornia Dist.,  Lake  Co.,  Col.,  standing  in  name 
of  Clinton,  or  C.  Reed,  trustee,  known  as 
the  Archer  Consolidation.  Sufllclent.  Reed 
V.  Munn,  148  F  737. 

45.  Property  attached  and  Interpleader. 
Execution  on  original  judgment.  Failure  of 
Interpleaders  to  surrender.  Faulkner  &  Co. 
V.  Cook   [Ark.]    103  SW  384. 

4«.     Blck  V.  Paris  [Mo.  App.]   101  SW  716. 

47.  Debtor  tendered  full  amount  claimed, 
except  costs  of  Inaccurate  and  unauthorized 
notice  of  sale.  Motion  to  direct  return  of 
writ  "satisfied"  should  have  been  sustained 
on  payment  of  amount  tendered.  Taj  lor  v. 
Bell,   121  App.  Div.   437,   106  NYS  273. 

48.  Dunlap  Hardware  Co.  v.  Tharp  [Ga.] 
58  SE  398. 


49.  Writ  issued  Feb.  1,  returned  May  2. 
Not  within  90  days.  Scharff  v.  McGaugh 
[Mo.]    103  SW  550. 

50.  Sale  of  several  lots.  Return  that  sale 
made  to  highest  bidder.  Presumption  that 
property  first  offered  In  parcels  but  sold  for 
more  en  masse.  Leppel  v.  Kus  [Colo.]  88  P 
448. 

51.  Entry  not  stating  in  what  county  levy 
made,  presumption,  made  within  officer's 
bailiwick.  Booker  v.  Baas,  127  Ga.  133,  56 
SE  283. 

52.  Walden  v.  Walden  [Ga.]  57  SE.  323. 

53.  Writ  based  on  mortgage  describing 
land  as  in  Jefferson  county,  Ga.,  79th  district, 
G.  M.  containing  one  hundred  acres,  bounded 
on  one  side  by  grantor's  lands,  on  other 
three  sides  by  lands  of  parties  named.  Wal- 
den v.  Walden   [Ga.]   57  SE  323. 

54.  Manley  v.  McKinzie   [Ga.]    57  SE  705. 

55.  In  re  Tolman,  101  Me.  559,  64  A  952. 
5«.     Execution      against      three.        Return 

failed  to  show  land  levied  on  was  seized  as 
property  of  particular  party.  Manley  v. 
McKinzIe   [Ga.]    57   SE  705. 

57.  Execution  sale  made  without  notice 
and  proceeds  applied  to  judgment.  Judg- 
ment against  sheriff  at  suit  of  execution  de- 
fendant, which  plaintiff  paid  off.  Not  being 
obliged  to  pay,  he  could  not  have  return  and 
satisfaction  of  judgment  canceled.  Allen  v. 
Peterson   [S.  D.]   Ill  NW  538. 

58.  Kenady  v.  Gilkey  [Ark.]  98  SW  969. 

59.  Vietzen  v.  Otis   [Wash.]   90  P  264. 
CO.     See   7   C.   L.    1626. 

61.     Iowa     statute     provides     that    person 
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chaser  at  sale  may  do  so,  even  from  a  subsequent  purchaser,®^  but  the  owner,  as 
against  innocent  purchasers,  may  be  estopped  to  claim  the  right  to  redeem  on  the 
ground  of  mistake  in  appraisement.®*  One  claiming  such  right  must  pay  off  the  liens, 
however,®''  and,  on  redemption,  acquires  no  greater  interest  than  that  of  the  judg- 
ment debtor  at  the  time  of  the  accrual  of  the  lien  under  which  the  sale  was  made.®* 
A  parol  contract  of  redemption,  made  at  or  before  sale,  will  be  enforced/^  and  an 
agreement  to  permit  redemption  waives  laches.®^  A  complaint  in  a  proceeding  to 
redeem,  which  sets  out  a  legal  deposit  and  bond,  is  sufficient,®^  nor  need  notice  of  re- 
demption be  given  to  others  than  the  execution  creditor  and  purchaser,^**  a  waiver 
of  which  may  be  conclusively  shown  from  a  recital  of  waiver  in  the  certificate  and 
lapse  of  time.''^  An  action  to  set  aside  a  fraudulent  certificate  of  redemption  is  lim- 
ited to  three  years  in  Washington,'^ ^  and  in  such  action  the  acceptance  of  a  deed  to 
a  portion  does  not  estop  grantee  to  deny  grantor's  title  to  the  remainder  of  the 
premises.''^ 

§  14.  Title  and  rights  acquired  in  property  sold,  and  evidence  thereof  J'^ — Title 
is  shown  by  proof  of  a  valid  judgment,  issuance  of  execution  thereon,  sale  thereunder, 
and  payment  of  the  purchase  money, '^  hence,  a  purchaser  under  a  writ  based  on  a  void 
judgment  acquires  no  title.'®  In  determining  whether  the  levy  was  made  within  the 
statutory  time,  the  date  of  it  is  excluded, '^'^  though  failure  to  levy  within  that  period 
will  not  affect  title,^^  nor  will  the  title  be  affected  by  the  failure  of  the  sheriff  to  re- 
quire payment  in  cash,^^  nor  by  the  fact  that  the  purchase  was  by  an  attorney,  if  his 
conduct  was  unimpeachable.^"  The  purchaser  acquires  the  interest  of  the  debtor 
only,^^  whatever  that  may  be,^^  hence,  the  sale  of  the  mere  legal  title  conveys  nothing 
as  against  a  cestui  que  trust.^^  The  purchaser  takes  subject  to  prior  equities  ^*  of 
which  he  had  notice,^®  and  the  doctrine  of  lis  pendens  applies  to  him.^®    He  takes 


claiming  right  to  redeem  may  deposit  neces- 
sary amount  witli  clerk,  etc.  Right  refused, 
suit  in  equity  lies.  Kendig  v.  McCall,  133 
Iowa,    180,    110   NW   458. 

62.  "Woods  V.  Kellerman,  3  Cal.  App.  422, 
89  P  358. 

03.  Plaintiff,  under  his  execution,  pur- 
chased the  property.  Subsequently,  an  ex- 
ecution Issued  in  a  foreclosure  suit,  and 
plaintiff  in  that  action  became  purchaser 
under  special  execution.  First  purchaser 
could  redeem.  Kendig  v.  McCall,  133  Iowa, 
180,  110  NW  458. 

64.  Owner  lived  on  or  near  lands,  brought 
suit  two  years  after  sale,  having  had  every 
opportunity  to  detect  mistake.  Farmers'  & 
Shippers'  Leaf  Tobacco  Warehouse  Co.  v. 
Purdy  [Ky.]   102  SW  303. 

65.  Two  executions  issue  on  judgments 
which  are  liens,  but  one  only  levied.  Party 
redeeming  must  satisfy  both  claims.  Carl- 
son V.  Headline,  100  Minn.  327,  111  NW  259. 

66.  Woods  V.  Kellerman,  3  Cal.  App.  422, 
89  P  358. 

67.  Farmers'  &  Shippers'  Leaf  Tobacco 
Warehouse  Co.  v.  Purdy   [Ky.]    102   SW  303. 

68.  Dimmit  v.  Flynn,  229  111.  Ill,  82  NE 
249. 

69.  In  Minnesota,  if  a  sufficient  deposit  is 
made  and  bond  given,  under  Laws  1895,  ch. 
326,  it  is  unnecessary  to  produce  deed  under 
which  right  of  redemption  is  claimed. 
Thompson  v.  Dupont  Co.,  100  Minn.  367,  111 
NW  302. 

70.  71.  Carroll  v.  Hill  Tract.  Imp.  Co. 
[Wash.]    87  P  835. 

72,  Bal.  Ann.  Codes  &  Sts.,  §  4800.  Car- 
roll V.  Hill  Tract.  Imp.  Co.   [Wash.]   87  P  835. 


73.  Pending  suit  to  cancel  redemption 
certificate,  execution  purchaser  conveyed  to 
defendant  a  part  of  the  land  In  dispute. 
Carroll  v.  Hill  Tract.  Imp.  Co.,  [Wash.]  87 
P  835. 

74.  See  7  C.  L.   1627. 

75.  Reeder  v.  Eidson  [Tex.  Civ.  App.]  18 
Tex.   Ct.   Rep.   213,   102   SW   750. 

76.  Meeks  v.  Black  [Ark.]  104  SW.  147; 
Davis  V.  Montgomery  [Mo.]  103  SW  979. 

77.  Judgment  entered  June  10,  1902,  exe- 
cution levied  Dec.  10,  1902.  Within  six 
months.  Carroll  v.  Salisbury  [R.  I.]  65  A 
274. 

78.  Carroll  v.  Salisbury  [R.  L]  65  A  274. 
70.     Under    statute     sheriff    authorized    to 

sell  for  cash  only.  Purchaser  paid  in  money, 
checks,  drafts,  etc.,  and  certificate  issued. 
Sale  valid.  Carlson  v.  Headline,  100  Minn. 
327,   111   NW   259. 

80.  Caldwell  v.  Bigger  [Kan.]   90  P  1095. 

81.  White  V.  McSorley  [Wash.]  91  P  243; 
Bridges  v.  Exchange  Bk.,  126  Ga.  821,  56  SB 
97. 

82.  In  New  Jersey,  on  sale  under  execu- 
tion against  husband,  who  is  tenant  by  the 
entirety,  purchaser  takes  a  freehold.  Bilder 
V.  Robinson  [N.  J.  Eq.]   67  A  828. 

83.  Conveyance  of  land  to  husband  and 
wife  jointly.  Purchase  money  paid  by  wife 
in  whom  resulting  trust.  Execution  against 
husband.  Hudson  v.  Wright,  204  Mo.  412.  103 
SW  8. 

84.  Sturdivant  v.  Cook  [Ark.]  98  SW  964. 

85.  Robinson  v.  Muir  [Cal.]  90  P  521. 

88.  Bridger  v.  Exchange  Bk.,  126  Ga.  821, 
56   SE   97. 
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subject  to  dower  interest,"  or  equities  in  favor  of  the  debtor,^^  or  the  party  in  posses- 
sion,^** but  possession  is  constructive  notice  onW  as  to  the  lot  actually  occupied.®" 
Recitals  in  a  mortgage  may  be  sufficient  to  charge  him  with  notice  of  previous  con- 
veyances,®^ but  the  burden  to  show  this  is  on  claimants  under  such  deed.®^  He  takes 
title  over  the  holder  of  an  unrecorded  deed  of  which  he  had  no  notice,®^  nor  will  he 
be  affected  by  an  outstanding  equitable  interest  of  which  he  had  no  notice  at  time 
of  the  purchase,  though  he  had  before  deed  was  made,®*  nor  will  notice  affect  his 
title,  if  plaintiff  in  execution  had  none  when  he  acquired  his  judgment  execution 
lien.®^  Purchaser's  title  cannot  be  collaterally  attacked  for  mere  irregularities  in  the 
levy  and  sale,®"  nor  can  a  vendee,  having  notice  of  proceedings  to  issue  execution, 
claim  against- it,®^  nor  will  a  claim,  based  on  prior  purchase  under  void  trust,  defeat 
his  title,®^  nor  will  a  subsequent  conveyance  or  voluntary  surrender  by  the  debtor 
defeat  the  sale  under  the  levy,®®  nor  a  vacation  of  the  judgment  after  sale,^  and  one 
who  alleges  the  title  to  be  vitiated  by  fraud  must  prove  it.- 

Right  to  possession  of  realty.^ — The  "tegal  title  remains  in  the  judgment  debtor 
till  the  execution  and  delivery  of  the  sheriff's  deed,*  but  the  purchaser  may  main- 
tain ejectment  to  recover  property  fraudulently  conveyed  before  action,^  and  where 
the  land  was  subject  to  tbe  lien,  possession  will  not  be  restrained  on  the  ground  that 
the  sheriff  refused  to  accept  an  insufficient  claim  affidavit." 

The  sheriff's  deedJ — The  execution  of  a  sheriff's  deed  is  not  necessary  to  the 
validity  of  the  sale,^  nor  is  the  deed  void*  for  failing  to  recite  the  county  where  land 
situated,®  nor  because  sale  was  made  contrary  to  directions  not  received  till  after  it 
was  consummated,^®  but  such  deed,  based  on  an  illegal  sale,  will  be  canceled.^^  The 
deed,  under  judgment  in  attachment,  relates  back  to  the  attachment,^ ^  and  that  it 
was  made  to  party  entitled  by  direction  of  the  purchaser  named  in  the  return  will  be 
presumed  from  circumstances  and  long  acquiescence.^^ 

§  15.  Legal  and  equitable  remedies  against  defective  or  improper  levy  or  sale. 
Injunction  against  levy  or  sale.^* — Injunction  will  not  lie,  either  in  the  court  giving 


87.  Crenshaw  v.  Kener,  127  Ga.  742,  57  SE 
57. 

88.  Party  taking  by  quitclaim  deed  from 
purchaser  at  sale,  with  notice  of  arrange- 
ment and  settlement  by  which  debtor  could 
redeem,  not  an  innocent  purchaser.  Demmitt 
V.   Flynn.    229   111.    Ill,    82   NE   249. 

89.  Bridger  v.  Exchange  Bk.,  126  Ga.  821, 
56  SE  97. 

00.  Claimant  held  several  lots  under  un- 
recorded deed.  In  actual  possession  of  one. 
Purchaser  takes  title  to  lots  unoccupied. 
Brooks  V.  Hibbard,  Spencer,  Bartlett  &  Co. 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  71,  99  SW 
718. 

91, 92.  Whitaker  v.  Farris  [Tex.  Civ. 
App.]    17   Tex.   Ct.   Rep.    1010,   101   SW   456. 

93.  Brooks  v.  Hibbard,  Spencer,  Bartlett 
&  Co.  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  71,  99 
SW  718;  Whitaker  v.  Farris  [Tex.  Civ. 
App.]    17  Tex.   Ct.   Rep.   1010,   101   SW  456. 

!>4.     Reed  V.  Munn,  148  F  737. 

flS.  Whitaker  v.  Farris  [Tex.  Civ.  App. J 
]7   Tex.   Ct.   Rep.   1010,   101    SW   456. 

96.  Hubert  v.  Hubert  [Tex.  Civ.  App.]  18 
Tex.   Ct.    Rep.    577,    102   SW   948. 

97.  Lyons  Nat.  Bk.  v.  Schuler,  115  App. 
Div.   859,   101   NYS  62. 

98.  Judgment  in  1884.  Void  devise  In 
trust  for  debtor.s.  Debtors  took  by  descent 
In  1893.  Sale  by  trustee  to  claimant  and 
execution  on  judgment.  Claim  of  purchaser 
denied.  Lyon.s  Nat.  Bk.  v.  Schuler,  115  App. 
Div.   859,    101   NYS   62. 


99.  Thomassen  v.  DeGoey,  133  Iowa,  278, 
110   NW  581. 

1.  Vacation  of  judgment  a  year  after  pur- 
chase, no  knowledge  of  proceedings  to  va- 
cate by  purchaser.  Hefferman  v.  Ragsdale, 
199  Mo.  375,   97  SW  890. 

2.  Hefferman  v.  Ragsdale,  199  Mo.  375,  97 
SW   890. 

3.  See  7  C.  L.   162§. 

4.  Paxton  V.   Heron    [Colo.]    92  P  15. 

5.  Prior  to  action  and  judgment  under 
which  execution  issued,  debtor,  after  notice 
to  make  good,  for  a  nominal  consideration, 
conveyed  all  his  property  to  wife.  Held  im- 
proper to  nonsuit  plaintiff.  Carroll  v.  Salis- 
bury [R.  I.]  65  A  274. 

0.     O'Brien  v.  O'Keefe  [Ga.]   57  SE  682. 

7.  See  7  C.  L.  1629. 

8,  9.  Reeder  v.  Eidson  [Tex.  Civ.  App.] 
18  Tex.  Ct    Rep.  213,  102   SW  750. 

10.  Owiier  wrote  sheriff  to  return  order 
of  sale,  but  communication  not  received  till 
after  sale.  Caldwell  v.  Bigger  [Kan.]  90  P 
1095. 

11.  Giddens  v.  Alexander,  127  Ga.  734,  56 
SE   1014. 

12.  Martinovich  v.  Marsicano,  150  Cal.  597, 
S9   P  333. 

13.  Member  of  partnership  purchaser, 
money  paid  by  partnership,  to  wliom  deed 
made,  and  to  whom  execution  debt  due. 
Acquiescence  for  fifty  years.  Jackson  v. 
Gunton    [Pa.]    67   A   467. 

14.  See  7  C.  L.  1629. 
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the  judgment  or  another,  to  restrain  the  sale/°  where  the  remedy  at  law  is  com- 
plete ^®  and  adequate.^'  Therefore,  the  enforcement  of  the  execution  will  not  be  en- 
joined where  the  defendant  had  a  remedy  by  motion/^  or  by  affidavit  of  illegality/®  or 
on  any  ground  available  in  a  claim  case,-"  nor  will  it  lie  on  the  ground  that  the  judg- 
ment has  been  satisfied,-^  nor  because  the  complainant's  property  is  being  pursued 
exclusively,^^  nor  because  of  mistake,^^  nor  because  of  a  mere  possibility,-'*  nor  will 
sale  be  restrained  till  an  executor  account,-^  nor  because  of  mere  irregularities  ^' 
which  would  not  avoid  it ;  ^^  but  when  the  judgment  upon  which  the  execution  is 
based  is  void,-®  the  invalidity  affirmatively  appearing  from  the  record,^®  or  where  the 
judgment  was  obtained  by  fraud,^"  or  when  the  sale  would  cast  a  cloud  on  the  title, 
courts  will  enjoin.^^  The  wife  and  children  of  a  debtor  may  enjoin  a  sale  of  their 
property  taken  as  his  under  execution,^-  and  so  may  one  having  a  lien  on  land  as 
equitable  owner,^^  and  even  one  not  a  party,  if  he  is  interested,  may  do  so,^*  nor 
will  their  petition  be  dismissed  for  harmless  irregularities.^^ 

Affidavits  of  illegality. ^^ — The  office  of  an  affidavit  of  illegality  is  not  toi 
attack  the  validity  of  the  judgment,  if  defendant  has  had  his  day  in  court,  but  to 
resist  the  execution  because  of  some  injustice  in  the  party  seeking  to  enforce  it,^^ 
and  the  issue  in  the  case  is  that  made  by  tlie  affidavit  of  illegality  to  try  which 
the  fi,  fa.,  with  entry  of  levy,  and  the  affidavit,  constitute  the  pleadings.^®  On 
the  trial  the  affiant  may  avail  himself  of  any  entry  appearing  on  the  execution,^® 
Init  the  remedy  will  not  lie  to  defeat  a  special  lien  for  purchase  nioney,*°  nor, 
where  the  execution  is  in  favor  of  a  minor,  is  it  ground  of  illegality  that  the  pro- 
cliein  ami  has  not  given  bond,*^  but  the  debtor  may  resist  by  showing  the  debt  was 


15.  Pleshek  v.  McDonell,  130  Wis.  445,  110 
NW   269. 

16.  Roney  v.  McCaU   [Ga.]    57  SE  503. 

17.  Cameron  v.  Grlesa,  74  Kan.  560.  S7  P 
679;  Donovan  v.  McDevitt  [Mont.]  92  P  49; 
Palladeno  v  HUpert   [X.  J.  Eq.]    65  A  721. 

IS.  In  Wisconsin  the  remedy  to  prevent 
enforcement  of  execution  is  by  motion  in 
action  wherein  it  issues.  Pleshek  v.  Mc- 
Donell,  130  Wis.  445,  110  N-W  269. 

19.     Mathews  v.  Gelders   [Ga.]    58  SE  649. 
Hollingshead  v.  Woodward  [Ga.]  57  SE 


20 

79. 

21 
Civ. 


Remedy  at  law  complete  under  §  1201, 
Code      Proc.     Donovan      v.      McDevitt 
[Mont.]   92  P  49. 

22.  Judgment  against  several  on  joint 
bond,  and  execution  against  complainant's 
property  alone.  Buckley  v.  Kilker  [Pa.]  67 
A  55. 

23.  Debtor  having  notice  of  sale  cannot 
rely  on  mistake  as  to  whether  It  would  be 
made.  Palladino  v.  Hilpert  [X.  J  Eq.]  65 
A  721. 

24.  Crenshaw  v.  Kener,  127  Ga.  742,  57 
SE    57. 

25.  Claimant,  concluded  by  judgment,  can- 
not require  accounting  of  defendant,  execu- 
tor of  insolvent  estate,  to  ascertain  relative 
priority  of  judgment  vs^ith  claims  of  other 
undisclosed  creditors  of  testator,  and  reduc- 
tion from  face  of  judgment  of  such  amount 
as  may  be  found  from  such  accounting.  Hol- 
lingshead  v.   Woodward    [Ga.]    57    SE   79. 

20.  Sheriff's  notice  of  sale  failed  to 
specify  county  or  state  where  property  sit- 
uated. Cameron  v.  Griesa,  74  Kan.  560.  87  P 
679. 

27.  Thomassen  v.  DeGoey,  133  Iowa,  278, 
110  NW  581. 


28,  29.  Ketelsen  v.  Pratt  [Tex.  Civ.  App.] 
IS  Tex.  Ct.  Rep.  956,  100  SW  1172. 

30.  Judgment  by  confession  directed  by 
an  illegal  quorum  of  corporate  directors. 
Paxton  V.  Heron   [Colo.]   92  P  15. 

3t.  Execution  against  grantor  of  holder 
of  legal  title.  Austin  v.  Union  Pav.  &  Cont. 
Co.    [Cal.  App.]    88  P  731. 

32.  Hurst  v.  Thompson  &  Co.,  118  La.  57, 
42   S   645. 

33.  Plaintiff  purchased  land  subject  to 
mortgage,  which  he  paid  off.  Ejectment 
plaintiff  recovered  judgment  against  him, 
which  she  sought  to  enforce  under  execu- 
tion. Injunction  proper.  Taylor  v.  Ronlger, 
147  Mich.  99,  13  Det.  Leg.  N.  994,  110  NW  503. 

34.  Petitioner  had  conveyed  land  sought 
to  be  subjected  with  covenants  of  warranty. 
Judgment  paid,  but  not  marked  satisfied. 
Petitioner,  under  his  covenants,  was  inter- 
ested in  having  the  fact  of  payment  of 
judgment  established,  and,  though  not  a 
partj',  entitled  to  injunction.  Jackson  Mill 
Co.  V.  Scott,  130  T\^is.  267,  110  NW  184. 

35.  Jackson  Mill  Co.  v.  Scott,  130  Wis.  267, 
110   NW  184. 

36.  See  7  C.  L.   1630. 

37.  Monroe  v.  Security  Mut.  Life  Ins.  Co., 
127   Ga.   549.   56   SE   764. 

3S,  39.  Miller  v.  Perkerson  [Ga.]  57  SE 
787. 

40.  Land  sold,  bond  for  titles  and  promis- 
sory note  for  purchase  money  transferred 
and  judgment  against  maker  and  indorser, 
with  special  lien.  Ground  of  illegality,  that 
vendor  had  conveyed  to  maker  of  note  in 
order  that  execution  levy  under  Civ.  Code 
1895,  §  5432,  not  good.  Stocking  v.  Moury 
[Ga.]    58    SE    712. 

41.  Oxford  Knitting  IMills  v.  Sutton,  127 
Ga.    162,    56    SE   298. 
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paid  before  execution  issued/^  or  that  the  levy  was  made  under  a  void  execution," 
or  he  may  resist  by  showing  a  good  defense  to  suit  abandoned  on  agreement,** 
but  he  must  allege  compliance  with  the  terms  of  the  agreement.'*'  At  the  trial, 
if  execution  be  omitted  from  the  record,  it  may  be  attached  to  the  transcript 
as  a  part  thereof.*' 

Setting  aside  the  sale.*'' — The  court  giving  judgment  has  power  to  set  aside 
the  sale  when  justice  demands  it,*^  but  will  not  do  so  on  motion  of  a  substituted 
party.*^  Petition  to  set  aside  should  set  out  the  amount  property  sold  for  and 
what  it  would  probably  bring  on  resale,'"  and  should  be  verified  by  affidavit 
where  facts  averred  are  aliunde  the  record.'^  Generally,  inadequacy  of  consider- 
ation alone  is  not  sufficient  evidence  of  fraud  to  justify  setting  aside  an  execu- 
tion sale  on  that  ground,'^  where  parties  stand  on  equal  footing  and  no  confiden- 
tial relations  exist  between  them,  unless  the  inadequacy  is  so  gross  as  to  be  proof 
of  fraud  or  shock  the  judgment  and  conscience,'^  and  the  fact  of  gross  inadequacy 
must  clearly  appear.'*  If,  in  connection  with  gross  inadequacy  of  price,  the 
debtor  was  ignorant  of  the  sale,"  or  the  property  was  susceptible  of  division 
but  sold  en  masse  without  first  offering  it  in  separate  parcels,  relief  will  be  given," 
but  not  if  the  property  is  incapable  of  division,'^  and  if,  also,  in  connection  with 
such  gross  inadequac}^,  there  was  fraud  by  the  creditor  purchaser,'^  or  the  debt- 
or's attorney,  relief  may  be  had,'^  but  to  set  aside  the  sale  for  fraud  and  collusion,'" 
or  for  fraud  of  the  purchaser,  it  must  be  clearly  shown.'^  "Mere  inadequacy  of 
price"  means  simply  an  inequality  in  values  between  the  subject-matter  and  the 
price.'^  The  sale  will  be  set  aside  where  the  levy  is  so  excessive  as  to  amount 
to  fraud  in  law,'^  and  a  sale  for  an  amount  materially  in  excess  of  the  amount  due 
is  void.'*  A  sale  made  by  execution  plaintiff  pending  appeal  from  a  judgment, 
afterwards  reversed,  will  be  set  aside,"  so,  too,  if  made  under  execution  based 
on   a   void  judgment,"   and   false   representations   resulting   in  chilling   bidding 


42.  Mathews  v.  Gelders  [Ga.]  58  SE  649. 

43.  Roney  v.  McCall    [Ga.]    57  SE  503. 

44.  Plaintiff  agreed  with  defendant  that 
if  suit  abandoned  judgment  to  be  discharged 
on  performance  of  certain  aots,  which  were 
performed.  Monroe  v.  Security  Mut.  Life 
Ins.  Co.,  127  Ga.  549,  56  SE  764. 

45.  Monroe  v.  Security  Mut.  Life  Ins.  Co., 
127   Ga.    549,   56   SE   764. 

46.  Bill  of  exceptions  failed  to  specify  fi. 
fa.  as  part  of  the  record.  Supplied.  Miller 
V.   Perkerson    [Ga.]    57   SE  787. 

47.  See  7  C.  L.  1630. 

48.  Palladino  v.  Helpert  [N.  J.  Eq.]  65 
A  721. 

49.  Party  purchased  from  debtor  defend- 
ant after  issuance  of  attachment,  and  before 
venditioni  exponas  and  filing  of  exemption 
claim,  then  while  exemption  claim  contest 
pending  purchased  at  sheriff's  sale.  Motion 
originally  made  by  debtor  defendant.  Pur- 
chaser not  proper  party.  Nearen  v.  Farrow, 
146  Ala.  623,  41  S  421. 

50.  51.  Armstrong  County  Trust  Co.  v. 
Boozer,    216    Pa.    242,    65    A    669. 

52.  Odell  V.  Cox  [Cal.]  90  P  194;  Jonas  v. 
Weires    [Iowa]    111    NW   453. 

53.  Nodine  v.  Richmond,  48  Or.  527,  87  P 
775.  Sale  for  less  than  three  per  cent  of  real 
value  set  aside.  Guinan  v.  DonneU,  201  Mo. 
173,    98    SW    478. 

54.  Evidence  of  value  conflicting.  Valued 
by  debtor  at  $14,000,  incumbered  by  $13,- 
049.78,  sold  for  $600.  Relief  denied.  Pal- 
ladino V.  Hilpert   [N.  J.  Eq.]    65  A  721. 


55.  $2,000  worth  of  property  sold  to  cred- 
itor for  $2,650.  Debtor  excusably  ignorant 
of  sale,  though  notice  given  in  manner  re- 
quired by  letter  of  law.  Odell  v.  Cox  [Cal. 
App  ]    90  P  194. 

50.  Farm  of  ten  different  tracts,  worth 
$3,000,  sold  for  $75.  Demmitt  v.  Flynn,  229 
111.    Ill,    82   NE    249. 

57.  Debtor  owned  a  one-fourth  remainder 
interest,  valued  at  $2,000,  with  possibility  of 
encumbrance.  Sold  for  $22.  Upheld.  Jonas 
v.  Weires   [Iowa]    111  NVi^  453. 

58.  Odell  V.  Cox   [Cal.  App.]   90  P  194. 

50.  Attorney  employed  to  collect  judg- 
ments against  property  sold  and  which  he 
had  been  compensated  to  protect.  Guinan  v. 
Donnell,  201  Mo.  173,  98  SW  478. 

«0.  Nodine  v.  Richmond,  48  Or.  527,  87  P 
775. 

61.  Conduct  of  debtor  and  creditor  sub- 
sequent to  sale  held  to  rebut  charge  of 
fraud.  Dickson  v.  Sentell  [Ark.]  104  SW 
148. 

62.  Odell  V.  Cox   [Cal.  App.]   90  P  194. 

63.  Execution  for  $40.90  levied  on  land 
valued  at  $30,000.  Fortin  v.  Sedgwick,  133 
Iowa,   233,   11.0  NW  460. 

64.  Judgment  and  costs,  $42.40,  reduced 
by  payment  of  $25.  Execution  issued  for 
$42.40,  and  lot  purchased  for  $45.  Downs 
v.   Dennis    [Ark.]    102   SW   699. 

65.  Wood  v.  Ogden  [Mo.  App.]  101  SW 
615. 

66.  Davis  v.  Montgomery  [Mo.]  103  SW 
979. 
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will  invalidate  it,"  but  statements  of  fact  to  one  bidder  by  another  who  after- 
wards becomes  purchaser  will  not/^  nor  will  the  sale  be  set  aside  for  mistake 
in  the  appraisement.®^  One  who  asserts  ownership  as  soon  as  it  is  sought  to  be 
disturbed  is  not  chargeable  with  laches/"  nor  is  a  debtor  who  was  excusably  igno- 
rant of  the  saleJ^  Where  it  would  be  inequitable  to  do  so,  the  purchaser  will  not 
be  refunded  the  money  paid  at  the  sale  as  a  condition  precedent  to  setting  it 
aside.'^^ 

§  16.     Restitution  an  reversal  of  judgment.'"^^ 

ExECUTOES  AND  AjDMiNisTBATOBS ;  EXEMPLARY  DAMAGES,  See  latest  topical  index. 


EXEMPTIONS. 


§  1.  The  Right  to  Exemptions  Generally 
(1339). 

§  2.     Persons  Who  May  Claim   (1340). 

§  3.  Goods  and  Other  Chattel  Properties 
Exempted     (1341). 

g  4.  Debts  and  Liabilities  Inferior  or  Su- 
perior to  Right  of  Exemption  (1341). 


§  5.      Loss    of    Exemption    Rlgbts    (1342). 

§  6.  Selling  or  Transferring  Exempt 
Property  (1342). 

§  7.  Hovr  the  Right  Is  Claimed  and  En- 
forced  (1343). 

§  8.  Recovery  for  Selling  Exempt  Prop- 
erty or  Evading  Exemption  La-^s   (1343). 


This  topic  excludes  homestead  exemptions,'''  and  the  procedure  for  claiming 
exemptions  in  bankruptcy.''* 

§  1.  The  right  to  exemptions  generally.''^ — Exemption  of  property  from  the 
payment  of  debts  is  purely  statutory,''®  and  while  exemption  laws  are  liberally  con- 
strued,'^ they  will  not  be  so  enlarged  as  to  include  property  not  fairly  witliin  their 
terms,'®  or  persons  not  bringing  themselves  within  the  provisions  of  the  statute,"' 
nor  will  they,  as  a  rule,  be  so  construed  as  to  aid  in  the  perpetration  of  a  fraud.*" 
Exemption  laws  should  be  construed  in  the  light  of  circumstances  existing  at  the 
date  of  the  seizure.®^     The  bankruptcy  act  has  adopted  the  state  laws  in  regard  to 


67,  68.  Nodlne  v.  Richmond,  48  Or.  527, 
87    P   775. 

69.  Suit  to  set  aside  two  years  after 
sale,  owner  having  had.  In  meantime,  ample 
opportunity  to  discover  mistake.  Testi- 
mony conflicting.  Farmers'  &  Shippers'  Leaf 
Tobacco  "Warehouse  Co.  v.  Purdy  [Ky.]  102 
SW    3'03. 

70.  Wife  claimed  absolute  ownership  of 
land  taken  In  name  of  herself  and  hus- 
band. Sale  on  execution  against  husband 
founded  on  judgment  of  several  years 
standing.  No  fault  of  claimant  prejudi- 
cial to  purchaser.  Hudson  v.  Wright,  204 
Mo.    412,    103    SW    8. 

71.  Odell  v.   Cox    [Cal.   App.]    90   P   194. 

72.  Purchaser  bought  with  notice  of  all 
equities  connected  with  the  land.  Defend- 
ant acquired  no  benefit  from  purchase  and 
did  not  mislead  purchaser.  Gulnan  v.  Don- 
nell,  201  Mo.  173,  98  SW  478. 

72a.  See  5  C.  L.  1399.  See,  also.  Appeal 
and  Review,   9  C.  L.   222,  n.   30.   31. 

73.  See  Homesteads,   8  C.  L.   93. 

74.  See  Bankruptcy,   9  C.  L.   373. 

75.  See    7    C.    L.    1631. 

76.  State  V.  Ross  [W.  Va.]  57  SE  284. 

77.  Miller  v.  Swhier  [Ind.  App.]  79  NE 
1D92.  Iowa  statutes  held  so  liberal  in  regard 
to  exemptions  as  to  forbid  any  strained  in- 
terpretation in  determining  what  was  ex- 
empt by  Implication.  In  re  Sullivan  [C.  C.  A.] 
148  F  815.  Statutes  which  are  both  remedial 
and  penal  will  be  liberally  construed  in  so 
far  as  they  are  remedial  and  strictly  con- 
strued   in    so    far   as    they    are   penal.     Rule 


applied  to  Code  1899,  §5  24,  25  (Code  1906, 
§§  1320,  1321),  providing  for  exemptions  and 
penalty  for  failure  on  part  of  officer  to  re- 
lease after  notice.  State  v.  Ross  [W.  Va.] 
57   SE   284. 

78.  Matured  crops  grown  on  homestead 
are  not,  merely  for  that  reason,  exempt 
under  homestead  exemption  statute  of  Iowa. 
In  I'e  Sullivan  [C.  C.  A.]  148  F.  815.  New 
Jersey  act  April  8,  1875,  §  8  (Revis- 
ion, p.  102;  Gen.  St.  p.  350,  §  8),  exempting 
from  sale  on  execution  cemetery  lands  and 
property  of  the  association,  held  only  to 
apply  to  land  actually  brought  into  use  for 
cemetery  purposes,  and  lands  not  so  used 
were  allowed  to  be  sold  to  satisfy  a  mort- 
gage. Spear  v.  Locust  Wood  Cemetery  Co. 
[N.  J.  Eq.]  66  A  1068.  Land  on  which  there 
were  no  graves  sold  to  pay  part  of  the  cost 
in  a  suit  for  the  purchase  price.  "U'oodland 
Cemetery  Co.  v.  Stout's  Adm'r,  30  Ky.  L.  R. 
165,  97  SW  756. 

79.  Exemption  refused  where  assignor 
was  not  a  resident  householder  at  the  time 
of  the  assignment,  under  Burns'  Ann  St. 
1901,  §§  715,  2907,  providing  for  exemption 
in  favor  of  a  resident  householder  who  as- 
signs. Miller  v.  Swhier  [Ind.  App.]  79  NE 
1092. 

80.  Under  laws  of  Wisconsin  a  home- 
stead owned  by  a  bankrupt  is  exempt  al- 
though it  was  purchased  by  him  while  in- 
solvent from  the  proceeds  of  nonexempt 
property.     In  re  Wood,  147  F  877. 

81.  Where  the  statement  of  facts  admit- 
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exemptions,^^  and  does  not  affect  the  allowance  to  bankrupts  of  the  exemptions  which 
are  prescribed  by  the  state  laws  in  force  at  the  time  of  filing  the  petition. ^^  As  in 
other  cases  where  the  Federal  courts  apply  state  statutes,^*  the  courts  of  bankruptcy 
will  follow  the  construction  placed  on  the  exemption  laws  by  the  highest  courts 
of  the  state,  so  far  as  they  have  received  a  construction,  and  beyond  that  will 
apply  to  them  the  general,  established  rules  of  construction.^^  Exemption  statutes 
prevail  against  demands  in  favor  of  the  state  as  well  as  against  executions  in  civil 
cases. ^^    Property  purchased  with  exempt  money  is  exempt.^^ 

§  2.  Persons  who  may  claim.^^ — Statutes  usually  vary  the  right  to  and  the 
scope  of  exemptions  according  to  the  scope  of  the  debtors,  as  heads  of  families,^^ 
householders,^"  residents,^^  mechanics  and  laborers.®-  If  the  husband,  as  head  of 
the  family,  leaves  the  state,  the  wife  or  minor  children  can  make  the  claim  of  exemp- 


ted that  the  plaintiff  was  owner  and  in 
possession  of  property  at  the  date  of 
seizure,  the  contention  that  lie  was  not  in 
actual  possession  will  be  disregarded. 
Garner  v.  Fi-eeman,  118  La.  184,  42  S  767. 

82.     In  re  Downing,  148  F  120. 

S3.  In  re  Wood,  147  F  877.  An  ex- 
emption to  which  the  bankrupt  had  not 
become  entitled  at  the  time  of  the  filing  of 
the  petition  is  not  within  the  saving  and 
protecting  clauses  of  the  Bankruptcy  act. 
In  re  Toungstrom  [C.  C.  A.]  153  F.  98.  Home- 
stead exemption  lost  through  failure  to  fol- 
low state  statute.     Id. 

84.  See  Stare  Decisis,   8  C.  L.   1965. 

85.  In  re  Wood,  147  F  877.  Bank- 
rupt allowed  exemption  under  St.  1903, 
§  1702,  providing  for  exemption  of  a 
homestead  if  occupied  by  debtor  in  good 
faith  at  the  time  the  attempt  is  made  to 
subject  it  to  execution,  provided  that  the 
debt  or  liability  did  not  arise  prior  to  the 
purchase  of  the  land  or  erection  of  im- 
provements. In  re  Downing,  148  F  120. 
Bankruptcy  court  not  bound  to  follow  an 
obiter  dictum  of  state  court.  In  re  Sullivan 
[C.  C.  A.]   148  F  815. 

86.  Rev.  St.  1899,  §  3159  (Ann.  St.  1906, 
p.  1795),  giving  exemptions  to  the  head 
of  a  family,  entitles  a  criminal,  convicted 
and  sentenced  to  pay  fines  and  costs,  to 
exemptions.  Betterton  v.  O'Dwyer  [Mo. 
App.]    101    SW    628. 

87.  Where  a  debtor  purchased  a  home- 
stead with  money  exempt  under  Ky.  St. 
1903,  §  1697,  the  exemption  followed  the 
money  Into  the  homestead  despite  §  1702, 
which  provided  that  the  exemption  should 
not  apply  to  a  homestead  as  against  a 
debt  existing  prior  to  Its  purchase.  Nichol- 
sons Trustee  v.  Nicholson  [Ky.]  101  SW 
985.  Payments  to  wife  from  earnings  to  pay 
off  mortgage  on  house  regarded  as  rent, 
and  exempt  under  statute  exempting  earn- 
ings necessary  for  family  support,  so  that 
they  could  not  be  followed  into  the  house. 
(Lynch  v.  Rodebaugh,  4  Ohio  N  P.  [N.  S.] 
260),  whereas  payments  for  the  land  made 
from  tlie  earnings,  before  the  house  was 
built,  held  not  necessary  for  the  family 
sujiport  and  could  be  followed  into  the 
land    (Id.). 

88.  See  7  C.  L.  1632. 

81).  Where  there  was  a  separation  by 
mutual  consent,  held  bankrupt  husband 
was  not  a  "head  of  a  family"  within  the 
meaning    of    homestead    exemption    laws    of 


South  Carolina.  In  re  Finklea,  153  F  492. 
Under  Const.  1898,  art.  244,  a  husband  need 
not  as  a  condition  precedent  to  claiming  a 
homestead  prove  that  his  wife  did  not  own 
or  enjoy  property  exceeding  |2,000.  Gar- 
ner V.  Freeman,  118  La.  184.  42  S  767. 
A  "head  of  a  family"  is  entitled  to  a 
iiomostead  exemption  although  at  the  date 
of  the  seizure  his  wife  and  children  were 
not  living  with  him  (Id.)  and  he  was  in  prison 
(Id.).  The  purpose  of  the  act  being  to  pro- 
tect the  w^ife  and  children,  exemptions  will 
be  allowed  a  criminal  as  well  as  an  improvi- 
dent liusband.  Betterton  v.  O'Dwyer  [Mo. 
App.]  101  SW  628.  Proof  that  the  debtor 
is  a  resident  with  a  family  and  needs 
money  to  keep  them  up  is  insufficient 
to  establish  a  right  of  exemption  to 
money  which  Is  not  exempt  of  itself. 
Further  proof  as  to  the  other  property 
of  the  debtor  or  lack  of  provisions  for 
which  money  could  be  substituted  under  the 
statute  was  necessary.  O'Sullivan's  Trustee 
V.  Douglass,  30  Ky.  L.  R.  366,  98  SW  990. 

90.  Three  things  must  concur  in  the 
creation  of  a  homestead:  First  the  person 
must  be  a  householder;  second,  he  must 
have  a  family;  and  third,  the  premises  must 
be  occupied  as  a  residence.  Daughters  v. 
Christy.  223  111.  612,  79  NE  292.  Un- 
der Burns'  Ann.  St.  1901,  §§  715,  2907, 
a  resident  householder  who  assigns  has  the 
right  to  exemptions  to  the  amount  of  $600 
(Miller  v.  Swhier  [Ind.  App.]  79  NE  1092), 
but  the  statute  does  not  apply  to  one  who 
is  not  a  resident  householder  at  the  time 
of  assignment  although  he  becomes  one  di- 
rectly after  (Id.).  Under  Code  Civ.  Proc.  §§ 
1390-92,  a  woman  with  a  family  is  entitled 
to  the  same  exemptions  as  a  householder 
and  head  of  family.  Galowitz  v.  Bumford, 
54   Misc.    41,    104   NYS   492. 

01.  Under  Const.  N.  C.  art.  10,  §  1,  the 
personal  property  of  any  resident  of  that 
state  to  the  value  of  $500  is  exempt.  In 
re  Ansley  Bros.,  153  F  983.  Exemption  giv- 
en by  Michigan  law  of  a  certain  amount 
of  wages  from  garnishment  cannot  be 
claimed  by  a  nonresident.  Kelson  v.  De- 
troit, etc.,  R.  Co.,  146  Mich.  563,  13  Det.  Leg. 
N.   850,    109   NW   1057. 

1)2.  Mills'  Ann  St.  §§  2562,  2712,  subd.  11, 
exempts  tools  and  implements  of  any  me- 
chanic, miner  or  other  person.  Eekman  v. 
Poor  [Colo.]  87  P  1088.  General  St.  1901,  § 
3018,  subd.  8.  Reeves  &  Co.  v.  Bascue 
[Kan.]   91  P  77. 


9  Cur.  Law. 


EXEMPTIONS  §  4. 


1341 


tion.®^  The  laws  of  South  Dakota  do  not  give  a  partnership  exemption.®*  The 
legal  title  is  not  essential  to  support  a  claim  for  exemption."^ 

§  3.  Goods  and  other  chattel  properties  exempted  °^ — The  articles  usually  ex- 
empted include  professional  implements  and  furniture/^  tools  and  implements. ^^ 
Crops  fully  matured  and  ready  for  the  reaper  are  not  exempt  merely  because  grown 
upon  an  exempt  homestead,  in  the  absence  of  express  statutory  provision  therefor.''® 
In  some  states  the  wages  of  a  debtor  to  a  specified  amount  are  exempt  from  attach- 
ment or  garnishment.^  The  personal  property  to  a  specified  amount  exempted  in 
Xorth  Carolina  is  a  property  and  not  a  cash  exemption.^  The  salary  of  a  city 
official  is  not  exempt  in  Kentucky.^     Pension  money  is  exempt  in  New  York."* 

§  4.  Debts  and  Uahilities  inferior  or  superior  to  right  of  exemption.^ — In 
some  states,  suits  for  necessaries  are  partially  superior,^  and  judgments  against 
attorneys  or  agents  on  liabilities  incurred  by  them  for  failure  to  account  are,  in 
Washington,  wholly  superior  to  the  right  of  exemption.'^  A  chattel  mortgage  for 
part  of  the  purchase  price  of  exempt  property  given  at  the  time  of  the  sale,^  and 
costs  and  compensation  allowed  by  a  municipal  ordinance  to  the  marshal  for  im- 
pounding stray  exempt  animals,  are  superior  to  the  right  of  exemption.®  A  bona 
fide  purchaser  without  actual  notice  has  a  superior  right  where  the  debtor  has  failed 
to  take  the  steps  required  by  statute  for  his  protection.^*'  A  purchase-money  mort- 
gage on  land  to  be  used  for  a  cemetery,  and  exempt  as  such  by  statute,  is  inferior 
to  the  right  of  exemption  where  the  mortgage  was  sold  with  notice  of  the  intended 


93.  Under  Mills'  Ann.  St.  §§  2562,  2563.  a 
deserted  wife  held  to  be  "tlie  said  family," 
and  as  such  entitled  to  exemption.  In  re 
Youngstrom    [C.   C.   A.]    153    F    98. 

94.  Code  Civ.  Proc.  S.  D.'  1903,  §  363, 
subd.  5,  being  void,  a  bankrupt  partnership 
is  not  entitled  to  claim  an  exemption.  In 
re  Novak,   150   F   602. 

95.  Daughters  v.  Christy,  223  111.  612, 
79    NE    292. 

96.  See  7  C.  L.  1632. 

97.  Under  Code  Civ.  Proc.  §§  1390-92,  ex- 
empting "necessary  household  furniture, 
working  tools,  and  team,  not  exceeding  in 
value  $250,"  a  desk,  counter,  two  chairs, 
three  wagons,  two  harnesses,  a  Dutch  col- 
lar, and  $7.47,  held  exempt.  Galowitz  v. 
Bumford,   54  Misc.   41,   104  NYS  492. 

98.  The  portable  engine  and  boiler  with 
saw  attachments  of  a  lumberman  are  "im- 
plements," and  exempt  under  Mills'  Ann.  St. 
§  2562.  Eckman  v.  Poor  [Colo.]  87  P  1088. 
A  traction  engine  and  saws,  belts,  car- 
rier, etc.,  used  in  lumbering  are  "tools  and 
implements"  within  Gen.  St.  1901,  §  3018. 
subd.  8.  Reeves  &  Co.  v.  Bascue  [Kan.] 
91   P   77. 

99.  In  re  Sullivan   [C.  C.  A.]    148   F  815. 
1.     In    Massachusetts    $20    Is    exempt    in    a 

suit  which  is  not  for  necessaries.  Leonard 
V.  Weymouth,  193  Mass.  479,  79  NB  787.  In 
Ohio  in  a  suit  for  necessaries  only  ninety 
per  cent  of  the  personal  earnings  of  the 
debtor  are  exempt  (Sweet  v.  Barnum  &  Co., 
8  Ohio  C.  C.  [N.  S.]  108),  and  in  proceed- 
ings in  aid  of  the  execution  It  may  be  sliown 
by  parol  that  the  original  claim  was  for 
necessaries  (Id.).  The  exemption  given  by 
Pub.  Acts  1901,  p.  235,  act  No.  172,  of  a 
certain  portion  of  an  indebtedness  for  per- 
sonal labor  from  garnishment,  cannot  be 
claimed    by    a    nonresident.     Kelson    v.    De- 


troit, etc.,  R.  Co.,  146  Mich.   563,  13  Det.  Leg. 
N.   850,   109  NW   1057. 

2.  Const.  N.  C.  art.  10,  §  1,  providing  for 
exemption  of  personal  property  to  the 
value  of  $500  does  not  contemplate  an  ex- 
emption of  $500  in  cash,  but  the  bankrupt 
must  select  property  to  that  value  which 
may  then  be  sold  and  proceeds  paid  to  him. 
In  re  Ansley  Bros.,  153  F  983.  Where  such 
sale  Is  made,  the  bankrupt  should  be 
charged  his  percentage  of  the  difference  be- 
tween the  appraised  value  and  the  price 
obtained.     Id. 

3.  It  may  therefore  be  recovered  by  a 
trustee  In  bankruptcy  from  persons  to 
whom  It  was  assigned  In  fraud  of  creditors. 
O'SullIvan's  Trustee  v.  Douglass,  30  Ky.  L. 
R.   366,   98   SW   990. 

4.  Under  Code  Civ.  Proc.  §  1393.  Such 
money  Is  not  subject  to  past  claims  for  sup- 
port and  maintenance  In  state  hospital,  but 
should  be  applied  in  current  charges  there- 
for.    In  re  Strohm,  51  Misc.  481,  101  NYS  688. 

5.  See  7   C.  L.    1633. 

6.  In  Ohio  ninety  per  cent  only  of  per- 
sonal earnings  are  exempt.  Sweet  v.  Barn- 
um &  Co.,   8  Ohio  C.  C.      (N.  S.)    108. 

7.  Balllnger's  Ann.  Codes  &  St.  §  5248. 
Judgment  in  suit  for  money  obtained  by 
fraud  by  "medium"  not  within  statute. 
Ervay  v.  Hill  [Wash.]  90  P  590.  The  words 
"no  property"  in  said  statute  refers  only 
to  personal  property,  and  not  to  home- 
stead  exemptions.     Id. 

8.  Boggs  V.  Kelly  Mfg.  Co.  [Kan.]  90  P 
765. 

9.  Thomason  v.  Brownwood  [Tex.  Civ. 
App.]    17   Tex.   Ct.   Rep.   418,   98   SW  938. 

10.  Failure  to  describe  the  property 
claimed  as  exempt  sufficiently  definite  to 
Impart  constructive  notice  under  Civ.  Code 
1895,  §  2866.  Harris  v.  Hill,  1  Ga.  App.  425. 
58   SE   124. 
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use.^*  Where  a  sale  of  property  is  made  with  the  bankrupt's  assent,  no  exceptions 
having  been  set  off,  the  right  to  exemption  in  the  proceeds  will  be  postponed  to 
superior  claims  thereto.^^  Execution  against  a  debtor's  wages  for  the  satisfaction 
of  a  claim  for  rent  is  not  authorized  by  a  statute  permitting  a  resort  to  wages  to 
satisfy  claims  for  "necessaries  sold,"  etc.^^  Exemptions  are  in  some  states  allowed 
only  in  actions  on  contract.^* 

§  5.  Loss  of  exemption  rights}^ — Waiver  of  exemptions  in  some  states  is 
deemed  invalid."  Where  a  debtor  who  has  waived  exemptions  goes  into  bank- 
ruptcy and  has  his  exemptions  set  off,  the  creditor  to  whom  the  waiver  was  given 
who  has  not  proved  his  claim  in  bankruptcy  may,  in  Georgia,  go  into  equity  and 
get  a  judgment  in  rem  against  the  exempted  property  or  have  a  receiver  appointed.^^ 
One  who  has  concealed  or  denied  the  ownership  of  property  to  prevent  its  being 
subjected  to  the  payment  of  his  debts  forfeits  thereby  his  claim  to  exemptions.^^ 
The  right  to  exemptions  is  not  affected  by  the  imprisonment  of  the  debtor.^^  Where 
a  debtor  ceases  to  be  a  resident  of  a  state  before  property  belonging  to  him  becomes 
applicable  to  a  creditor's  claim,  the  general  exemption  laws  of  the  state  cease  to 
operate  in  iiis  f  avor.^"  Under  the  Washington  statute  a  bankrupt  seller  in  bulk 
of  merchandise  cannot  claim  exemptions  out  of  the  purchase  price.^^  When  a  bank- 
rupt fails  to  make  a  full  disclosure  of  personal  property,  exemptions  should  not  be 
set  off  until  all  the  property  is  accounted  for.^'  Where  a  bankrupt  converts  the  pro- 
ceeds of  a  sale  of  property  between  the  time  of  the  filing  of  the  petition  and  the 
time  when  the  marshal  took  possession,  the  amount  so  converted  should  be  deducted 
from  the  exemption.^*  A  bankrupt  does  not  lose  his  exemption  rights  by  assent- 
ing to  a  sale  of  property  by  the  receiver,^*  but  in  such  case  the  bankruptcy  court 
may  pass  upon  the  right  to  exemption  from,  and  conflicting  claims  to,  tlie  proceeds 
of  the  sale.^° 

§  6.  Selling  or  transferring  exempt  property.^^ — The  owner  of  exempt  prop- 
erty has  an  absolute  right  to  transfer  the  same,^^  and  in  so  doing  cannot  be  charged 


11.  Act  April  8,  1875,  §  8  (Revision  p. 
102;  Gen.  St.  p.  350,  §  8),  held  not  repealed 
by  Act  March  14,  1879  (P.  L.  1879,  p.  318; 
Gen.  St.  p.  360,  §  56).  Spear  v.  Locust 
Wood    Cemetery   Co.    [N.    J.    Eq.]    66    A    1068. 

12.  Claim  of  landlord  in  lease  waiving 
exemptions  (In  re  Renda,  149  F  614),  and 
wage  claims  against  which  there  was  no 
exemption  by  law  held  superior  to  exemp- 
tion claim  (Id.),  while  an  attachment 
execution  from  the  common  pleas  on  a 
judgment  with  waiver  served  on  receiver  as 
garnishee   held  Inferior   (Id.). 

13.  Code  Civ.  Proc.  §  1391,  as  amended 
by  Laws  1905,  p.  370,  c.  175.  Beard  v. 
Covin,    102    NYS    204. 

14.  A  judgment  by  confession  In  an 
amicable  action  of  ejectment  on  termina- 
tion of  a  lease,  under  the  terms  thereof.  Is 
In  contract,  and  the  debtor  is  entitled  to 
exemptions.  Morris  Run  Coal  Co.  v.  Chrzan, 
8.1  Pa.  Super.  Ct.  184. 

15.  See   7    C.    L.    1633. 

10.  Stipulation  in  promissory  note  waiv- 
ing exemptions  held  absolutely  void. 
Teague  v.  Weeks,  89  Miss.  360,  42  S  172. 

17.  Keller  v.  Bowen.  127  Ga.  584,  56  SE 
634. 

18.  Evidence  established  a  deliberate 
and  willful  Intention  to  conceal  or  other- 
wise defraud,  and  exemption  declared  for- 
feited under  the  laws  of  Penn.sylvanla.  In 
re    Schafer,    151   F   505.      Homestead   exemp- 


tion refused  on  account  of  fraud  In  Georgia. 
In  re  Simon,  151  F  507. 

19.  Although  incarcerated  the  head  of  a 
family  may  still  use  his  property  for  his 
family,  and  Is  entitled  to  homestead  exemp- 
tion under  Const.  1898,  art.  244.  Garner  v. 
Freeman,  118  La.  184,  42  S  767.  Under  Rev. 
St.  1899,  §  3159  (Ann.  St.  1906,  p.  1795),  a 
criminal  convicted  and  sentenced  to  pay 
fine  and  costs  is  entitled  to  the  exemptions 
therein'  prescribed.  Betterton  v.  O'Dwyer 
[Mo.   App.]    101   SW   628. 

20.  Wierse  v.  Thomas  [N.  C]  59  SE  58. 

21.  Laws  1901,  p.  222,  c.  109;  Ballinger's 
Code  Supp.  §  31'02;  Pierce's  Code,  §  5346.  Nor 
do  his  creditors  waive  their  right  to  con- 
test his  claim  by  Instituting  involuntary 
bankruptcy  proceedings.  In  re  Connor,  146 
F    998. 

22.  23.     In    re   Ansley   Bros.,    153    F   983. 

24.  He  must,  however,  make  a  season- 
able claim.     In  re  Renda,   149  F  614. 

25.  Claim  of  landlord  In  lease  waiving 
exemption  (In  re  Renda,  149  F  614),  and 
wage  claims  not  exempt  by  law  held  super- 
ior to  exemption  claim  (Id.).  An  attachment 
execution  from  common  pleas  on  a  judgment 
with  waiver  of  exemption  served  on  receiver 
held   inferior  to  exemption  claim.     Id. 

2«.     See   7    C.   L.    1634. 

27.  The  law  presumes  that  a  resident 
householder  will  claim  an  exemption  where 
it  affirmatively  appears  that  he  is  such  and 
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with  defrauding  or  intending  to  defraud  his  creditors. ^^  In  Kansas  a  chattel  mort- 
gage of  exempt  property  given  without  the  consent  and  signature  of  the  mortgag- 
or's wife  is  invalid.-'' 

§  7.  How  the  right  is  claimed  and  enforced.^" — An  affidavit  setting  forth 
the  claim  and  grounds  of  exemption  is  required  in  some  states,^^  while  a  schedule 
of  property  and  list  of  exemptions  is  required  in  others.^-  The  schedule  required 
in  Indian  Territory  must  be  filed  with  the  court  after  notice  to  the  creditor,  and  a 
supersedeas  may  then  issue  staying  proceedings  against  the  exempt  property,^^  while 
that  required  by  the  Georgia  statute  to  gain  a  "short"  or  "statutory"  homestead 
must  be  recorded  and  contain  a  description  of  the  property  sufficiently  definite  to 
give  constructive  notice.^*  An  appeal  bond  is  necessary,  in  Arkansas,  in  an  appeal 
from  a  judgment  refusing  an  exemption  to  suspend  proceedings  on  the  judgment.^' 
A  removal  of  exempt  property  to  another  state  to  defraud  creditors  will  be  deemed 
a  selection  of  the  property,  removed  as  exempt,  by  the  debtor.^*  Exemptions  should 
be  pleaded  and  proved.^^  In  an  action  to  set  aside  a  transfer  as  fraudulent,  a  claim 
that  the  property  is  exempt  is  admissible  under  an  answer  of  general  denial.^^ 

§  8.  Recovery  for  selling  exempt  property  or  evading  exemption  laws.^^ — 
The  fact  that  suit  has  been  instituted  on  a  claim  in  another  state,  whereby  the 
debtor's  wages  were  attached,  raises  the  presumption  of  an  intent  to  evade  the 
exemption  laws,**^  and  a  resident  creditor  may  be  enjoined  from  prosecuting  such 
an  action,*^  and  such  injunction  does  not  violate  the  Federal  constitution.^^     Dam- 


that  his  proper  y  is  within  the  amount 
exempted.  Stark  v  Lamb,  167  Ind.  642,  78 
NE  668,  79  NE  895. 

28.  Where  the  court  finds  that  the  trans- 
fer Is  made  "with  intent  to  defeat  and 
defraud  creditors,"  It  must  be  presumed,  in 
the  absence  of  a  contrary  finding-,  that  the 
property  was  not  exempt.  Stark  v.  Lamb, 
167  Ind.  642,  78  NE  668,  79  NE  895.  It  is 
not  fraudulent  for  debtor  to  use  exempt 
money  to  buy  a  homestead,  and  the  exemp- 
tion will  follow  the  money  into  the  land 
despite  Ky.  St.  1903,  §  1702,  which  provides 
that  a  homestead  shall  not  be  exempt  as 
against  a  debt  existing  prior  to  its  pur- 
chase. Nicholson's  Trustee  v.  Nicholson 
[Ky.]  101  SW  985.  Payments  of  exempt 
money  to  wife  not  fraudulent.  Lynch  v. 
Rodenbaugh,   4  Ohio  N.   P.    (N.   S.)    260. 

29.  Gen.  St.  1901,  §  4255.  Reeves  &  Co. 
V.  Bascue  [Kan.]  91  P  77.  A  mortgage  back 
for  part  of  the  purchase  price  given  at  the 
time  of  the  sale  is  not  within  the  stat- 
ute. Boggs  V.  Kelly  Mfg.  Co.  [Kan.]  90  P 
765. 

30.  See   7   C.   L.    1634. 

31.  Mills'  Ann.  St.  §§  2711,  2712,  provides 
for  the  separate  trial  of  the  claim  of  ex- 
emption, and  the  judgment  on  such  trial  is 
final  and  appealable.  Eckman  v.  Poor  [Colo.] 
87  P  1088. 

32.  Code  of  1899,  c.  41,  §§  24,  25  (Code 
1906,  §§  1320,  1321),  requires  a  list  and  claim 
of  exemption  to  be  given  to  officer  from 
whom  is  demanded  a  certificate  of  release 
of  the  property  garnished  to  be  delivered 
to  the  garnishee.  State  v.  Ross  [W.  Va.] 
57  SE  821.  By  Rev.  St.  1899,  §§  2806,  2807 
(Ann.  St.  1906,  pp.  1620,  1621),  an  insolvent 
criminal  must  deliver  a  schedule  of  all  his 
property  to  the  sheriff,  who  shall  certify  it 
to  the  judge  or  clerk,  who  upon  application 
shall  cause  to  be  delivered  or  reserved  to 
the    debtor    exempt    property.      Betterton    v. 


O'Dwyer  [Mo.  App.]  101  SW  628.  A  debtor 
who  gave  notice  of  intention  to  file  a  sched- 
ule on  the  day  judgment  was  rendered 
against  him  held  entitled  to  claim  his  ex- 
emptions, the  attachment  proceeding  being 
still  pending.  Madison  County  Bk.  v.  Bird, 
77  Ark.   611,   99  SW  692. 

33.  The  debtor  is  not  required  to  serve 
the  supersedeas  on  the  officer  under  Mansf. 
Dig.  §  3006  (Ind.  T.  Ann.  St.  1899,  §  2121). 
Minor  v.  Edwards,  6  Ind.  T.  438,  98  SW  151. 

34.  Civ.  Code  1895,  §  2866.  "One  cow  and 
one  calf"  held  too  indefinite  to  protect 
property  against  a  bona  fide  purchaser 
without  actual  notice.  Harris  v.  Hill,  1  Ga. 
App.   425,   58   SE   124. 

35.  When  an  appeal  without  a  bond  was 
taken,  an  officer  who  sold  property  adjudg- 
ed on  appeal  to  be  exempt  was  only  liable 
for  the  balance  of  the  proceeds  after  pay- 
ing the  judgment.  Fultz  v.  Castleberry 
[Ark.]    99    SW    71. 

36.  In  order  to  claim  property  retained 
as  exempt,  that  removed  must  be  brought 
back  in  its  place.  Rogers  v.  Ayers  [Tenn.] 
104    SW    521. 

37.  Neither  pleading  nor  proof  of  exemp- 
tion. O'Sullivan's  Trustee  v.  Douglas,  39 
Kv.  L.  R.  366.  98  SW  990.  Since  under  Code 
1899,  c.  41,  §§  24,  25  (Code  1906,  §§  1320, 
1321),  the  officer  makes  the  exemption  list 
a  part  of  his  return,  there  is  no  necessity 
for  a  plea  of  exemption.  State  v.  Ross  [W. 
Va.]    57   SE   284. 

38.  Stark  v.  Lamb,  167  Ind.  642,  78  NE 
668,   79   NE   895. 

39.  See  7  C.  L.   1635. 

40.  Wierse  v.  Thomas  [N.  C]  69  SE  58. 
Action  brought  under  Cobbey's  Ann.  St. 
1903,  §§  1531-1534,  dismissed.  Presumption 
rebutted.  Satterlee  v.  First  Nat.  Bk.  [Neb.] 
Ill   NW   591. 

41.  Wierse  v.  Thomas  [N.  C]  59  SE  58. 

42.  Neither    art.    4,    §    1,    requiring    each 
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ages  lie  for  the  wrongful  taking  and  detention  of  exempt  property.'*^     Eeplevin 
lies  against  the  purcliaser  of  exempt  property.*-* 


EXHIBITIONS    AND    SHOWS." 

The  conducting  of  a  theater  is  strictly  a  private  business  and  the  proprietor 
may  decide  who  shall  be  admitted  thereto,*^  and,  where  admission  is  denied  to  the 
holder  of  a  ticket,  he  can  recover  only  the  amount  paid  therefor  and  necessary  ex- 
penses.*^ Such  business,  however,  is  within  the  police  power,  and,  subject  to  con- 
stitutional restrictions,*^  reasonable  regulations  may  be  imposed.*^  A  mere  ticket 
taker  is  not  within  the  New  York  penal  statute  prohibiting  the  admission  of  chil- 
dren under  sixteen  to  theatres  unless  accompanied  by  parent  or  guardian.^"  The 
giving  of  a  Sunday  performance  under  the  charter  of  Greater  New  York  forfeits 
a  music  room  license  though  given  contrary  to  proprietor's  orders.^^  Theatricals 
given  in  the  opera  houses  of  cities  of  the  third  class  are  not  subject  to  a  license 
tax  in  Missouri,  though  having  more  than  5,000  inhabitants.^-  Where  proceedings 
to  revoke  a  music  room  license  under  the  New  York  charter  is  in  the  name  of  the 
city,  the  petition  may  be  in  the  name  of  the  police  commissioner,"  and  should  be 
positive  in  its  averments.^*  The  proprietor  of  a  theater  must  keep  the  place  in  a 
reasonably  safe  condition,^^  and  a  patron  may  assume  that  such  duty  has  been 


state  to  give  fuU  faith  and  credit  to  judicial 
proceedings  of  every  other  state,  or  art.  4, 
§  2,  providing  that  citizens  of  each  state 
shall  have  full  all  the  privileges  and  im- 
munities of  the  several  states.  Wierse  v. 
Thomas   [N.  C]    59  SE  58. 

43.  The  usable  value  of  the  property 
from  the  time  of  the  taking  to  the 
date  of  judgment,  and  also  the  injury 
to  It  while  unlawfully  detained,  may^  be 
shown  and  recovered.  Reeves  &  Co.  v. 
Bascue  [Kan.]  91  P  77.  Under  Code  1899, 
§§  24,  25  (Code  1906,  §§  1320,  1321),  provid- 
ing for  a  penalty  of  ?5  a  day  for  failure 
of  an  officer  to  release  exempt  property, 
said  penalty  can  only  be  recovered  for  such 
a  period  as  the  officer  holds  under  a  live 
process  (State  v.  Ross  [W.  Va.]  57  SE 
284),  and  in  order  to  recover  said  penalty 
the  plaintiff  must  specify  and  prove  the 
number  of  days  he  is  entitled  to  recover  for 
(State  v  Ross  [W.  Va.]  57  SE  821).  Owing 
to  failure  to  give  an  appeal  bond  by  debtor, 
sheriff  was  justified  in  selling  property  held 
exempt  on  appeal,  and  was  liable  only  for 
the  balance  of  proceeds  after  payment  of 
the   judgment.     Fultz  v.   Castleberry    [Ark.] 


Edwards,    6    Ind.    T.    438,    98 


99    SW    71. 

44.     Minor   v, 
SW    151. 

4.1.     See   7    C.   L.    1636. 

46.  In     absence     of     statute.     People     v 
Flynn    [N.   Y.]    82   NE   169. 

47.  Expenses  incurred  in  preparing  to  at 
tend.     People  v.   Flynn    [N.  Y.]    82  NE  169. 

48.  Statute  requiring  lessee  of  race 
course  to  admit  persons  holding  tickets  un- 
less intoxicated,  boisterous,  or  of  lewd 
character,  held  not  to  deny  equal  protec- 
tion of  laws  where  it  is  applicable  to  all 
persons  or  corporations  conducting  any 
place  of  amuspment  (Western  Turf  Ass'n 
V.  Greenberg,  204  U.  S.  359,  51  Law.  Ed.  520), 
nor  does  it  deprive  it  of  property  without 
due  process  of  law    (Id.). 

40.     Acts    1896-97,    p.    542,    giving    City    of 


Mobile  full  police  power  within  its  corporate 
limits,  held  to  authorize  ordinance  requir- 
ing a  fireman  to  be  present  at  ev^ry  per- 
formance at  expense  of  the  proprietor.  Taai- 
nenbaum  v.  Rehm  [Ala.]  44  S  532.  Ordi- 
nance requiring  all  theater  entrances  for 
patrons  to  open  on  public  street  and  not  on 
alley  held  beyond  police  power.  City  of 
Indianapolis  v.  Miller  [Ind.]  80  NE  626. 
Burn.s'  Ann.  St.  Supp.  1905,  §  3477,  subd.  7, 
giving  city  council  power  to  declare  what 
is  a  nuisance  and  to  prevent  same,  held 
not  to  authorize  ordinance  requiring  all 
theater  entrances  for  patrons  to  be  on  pub- 
lic  street.     Id. 

50.  Pen.  Code,  §  290.  People  v.  Sheriff 
of   Kings    County.    54    Misc.    8,    105    NYS    387. 

51.  Greater  New  York  Charter,  §  1481, 
Laws  1897,  c.  378,  p.  522,  providing  that 
certain  performances  "shall  of  itself  vacate 
and  annul"  the  license,  held  self-executing. 
In  re  City  of  New  York.  52  Misc.  606.  102 
NYS  950. 

.52.  Rev.  St.  1899,  §  10,054,  provides  that 
no  license  shall  be  levied  by  any  city  of 
third  or  fourth  class,  or  in  cities  under  spe- 
ciaJ  charters  and  having  less  than  5,000 
Inhabitants.  Held  that  clause  "having  less 
than  5.000  inhabitants"  applies  only  to  "cit- 
ies under  special  charters."  Hodkins  v. 
McDonald,    123   Mo.    App.    566,    100    SW    508. 

5.3.  Action  under  Laws  1897,  c.  378,  p.  520. 
§  1476.  In  re  City  of  New  York,  52  Misc. 
606.   102  NYS  950. 

54.  Petition  by  police  commissioner  held 
sufficiently  positive,  though  he  did  not  claim 
to  have  personal  knowledge  of  violations 
charged,  where  he  alleged  his  belief  and 
stated  the  grounds  thereof,  making  the  af- 
fidavits on  which  belief  was  based  a  part 
of  the  petition.  In  re  City  of  New  York, 
52   Misc.    606,   102   NYS   950. 

55.  Not  sufl^ciont  that  defendant  should 
have  knowledge,  a<;tual  or  constructive,  of 
hole  in  carpet,  but  it  must  be  of  a  character 
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purformed.^®     In  actions  for  personal  injuries,  the  usual  rules  as  to  sufficiency  of 
the  evidence  ^^  and  instructions  ^*  apply. 

Exhibits;  Exoneration;  Experiments;  Expert  E\tdence,  see  latest  topical  index. 

EXPLOSIVES  AND  INFLAMMABLES.'* 

Liability  for  injury  to  employes/"  and  liability  for  maintaining  dangerons 
premises  generally,*'^  are  excluded. 

One  maintaining  a  magazine  or  discharging  explosives  under  circumstances 
rendering  the  same  a  nuisance  ®-  is  liable  for  injury  irrespective  of  negligence/^  and 
so  too  is  one  who  causes  a  physical  invasion  of  another's  property  ^*  without  his 
assent.*''^  or  inflicts  a  direct  personal  injury/^  provided  the  appropriate  action  is 
brought ;  ^"  and,  in  all  cases,  one  negligently  maintaining  or  discharging  ^^  explosives 
is  liable  for  injuries  proximately  resulting  therefrom,^®  unless  the  party  injured  is 
a  trespasser.'"  One  knowingly  ^^  or  negligently  "^  selling  '^^  a  dangerous  explosive 


as  to  cause  a  reasonably  prudent  man  to 
foresee  danger.  Xephler  v.  Woodward,  200 
Mo.   179.   98   SV\"   4SS. 

56.  Held  not  negligence  to  fail  to  look 
for  holes  in  carpet.  Nephler  v.  Woodward, 
200   Mo.   179,    9S    SW   4S8. 

57.  In  action  for  injuries  to  patron  of 
theater  by  alleged  hole  in  carpet  causing 
her  to  fall,  verdict  held  not  so  contrary  as 
to  indicate  passion  or  prejudice.  Nephler 
V.   Woodward,    200   Mo.    179.    98   SW   488. 

58.  Where  plaintiff's  witness  testified 
that  hole  in  theater  carpet  had  existed  for 
two  weeks  and  court  instructs  to  find  for 
defendant  unless  jury  believes  plaJntiff's 
evidence,  instruction  that  defendant  must 
keep  theater  in  a  reasonably  safe  condition 
is  not  erroneous  as  ignoring  whether  con- 
dition existed  for  sufficient  time  to  give 
notice.  Nephler  v.  Woodward,  200  Mo.  179, 
98   SW   488. 

59.  See   7   C.   L.   1637. 

80.     See  Master   and   Servant,   8   C.  Li.   840. 

61.  See    Negligence,    8    C.    L.    1090. 

62.  Whether  maintenance  of  a  powder 
magazine  within  1,000  feet  of  dwelling 
house  is  a  nuisance  held  for  jury.  Kerbaugh 
V.  Caldwell  [C.  C.  A.]  151  F  194.  Discharge 
of  fireworks  in  park  held  not  per  se  public 
nuisance.  Crowley  v.  Rochester  Fireworks 
Co.,    183   N.   Y.   353,    76   NE    470. 

63.  Kerbaugh  v.  Caldwell  [C.  C.  A.]  151 
F   194. 

64.  But  where  injury  results  from  shock, 
liability  exists  only  in  case  of  negligence. 
Bessemer  Coal,  Iron  &  Land  Co.  v.  Doak 
[Ala.]  44  S  627.  In  action  for  injury  to 
house  and  cistern  from  shock  of  blasting, 
held  that  proof  of  negligence  ■was  essential 
to  recovery.  Thurmond  v.  Ash  Grove  White 
Lime  Ass'n,   125  Mo.  App.    73.   102   SW   617. 

65.  Where  owner  of  land  conveyed  strip 
thereof  to  railroad  for  right  of  way,  held 
that  he  could  not  recover  for  rocks  cast 
upon  his  land  by  necessary  blasting  done 
in  careful  manner.  St.  Louis,  etc.,  R.  Co.  v. 
Hanks,   80   Ark.    417,    97    SW    666. 

66.  Defendant  is  liable  as  trespasser. 
Richter   v.    Solomon,    104    NYS    405. 

67.  Where  plaintiff  sues  on  case  for  neg- 
ligent blasting,  proof  of  naked  trespass  by 
casting    rocks    on    land    without   injury    does 
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not  entitle  him  to  recovery.  Thurmond  v. 
Ash  Grove  White  Lime  Ass'n,  125  Mo.  App. 
54,    102    SW   619. 

68.  Proof  that  case  of  rocket  fell  upon 
plaintiff,  a  spectator  at  fireworks  display, 
with  sufficient  force  to  fell  her  to  ground, 
held  to  make  case  of  negligence  for  jury  in 
using  such  heavy  rockets.  Crowley  v. 
Rochester  Fireworks  Co.,  183  N.  Y.  353.  76 
NE  470.  Evidence  that  defendant  was  blast- 
ing with  dynamite  within  175  yards  from 
plaintiff's  house,  that  foreman  was  not  an 
expert  blaster,  that  he  was  aw^iy  a  part  of 
time,  and  that  workmen  were  unskilled, 
held  to  make  question  of  negligence  for 
jury.  Kimberly  v.  Rowland,  143  N.  C.  398, 
55  SE  778.  Evidence  that  blasting  had 
caused  injury  to  house  a,nd  cistern  and  had 
cast  about  two  wagon  loads  of  rock  on 
plaintiff's  farm,  with  evidence  that  blasting 
was  carried  on  prior  and  subsequent  thereto 
without  Injury,  held  to  make  case  of  neg- 
ligence for  jury.  Thurmond  v.  Ash  Grove 
White  Lime  Ass'n,  125  Mo.  App.  73,  102  iiW 
617. 

69.  -Where  defendant  in  making  gas  pipe 
connection  negligently  permits  gas  to  es- 
cape into  room,  fact  that  it  was  ignited  by 
another  does  not  relieve  him,  since  such  re- 
sult should  have  been  foreseen.  Moore  v. 
Lanier  [Fla.]  42  S  462.  One  blasting  with 
dynamite  within  175  yards  from  dwelling 
house  and  without  properly  smothering 
blast  held  bound  to  foresee  possible  injury, 
though  not  exact  nature  thereof.  Kimberly 
v.  Rowland.  143  N.  C.  398,  55  SE  778.  Drop- 
ping of  lighted  match  into  open  vent-hole 
of  drip  wagon,  thereby  causing  explosion, 
by  boy  seven  and  one-half  years  old,  held 
not  such  intervening  agency  as  to  break 
causal  connection  between  defendant's  neg- 
ligence in  leaving  wagon  in  street  un- 
guarded and  injury,  such  boy  being  Irre- 
sponsible, lamurri  v.  Saginaw  City  Gas  Co., 
148  Mich.  27,  14  Det.  Leg.  N.  163,  111  NW 
884. 

70.  Where  defendant  left  drip  wagon 
with  uncovered  vent-hole  in  street  and  in- 
jury resulted  to  plaintiff  from  explosion, 
fact  that  plaintiff  had  climbed  onto  wagon 
held  not  to  make  him  trespa.«ser  so  as  to 
defeat    recovery.     lamurri    v.    Saginaw    City 
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for  a  less  violent  one  is  liable  for  resulting  injury,'^*  in  the  absence  of  contributory 
negligence.''^  A  principal  is  not  liable  for  damage  caused  by  explosives  used  by  an 
independent  contractor/®  unless  the  work  is  inherently  dangerous. '^^  Employers 
using  explosives  must  exercise  commensurate  care  for  the  protection  of  their  ser- 
vants.'^^  The  maintenance  of  explosives  in  violation  of  an  ordinance  designed  for 
protection  "^^  is  per  se  negligence.**^  It  is  often  made  a  criminal  offense  to  blast  ®^ 
within  city  limits  unless  done  in  a  prescribed  manner.*^  Likewise,  the  keeping  for 
sale  ^^  of  illuminating  fluids  below  a  certain  quality,**  or  inflammable  below  a  pre- 
scribed temperature,*^  is  prohibited.    In  view  of  the  state  scheme  for  the  inspection 


Gas    Co..    148   Mich.    27.    14    Det.    Leg.    N.    163, 
111   NW   884. 

71.  Selling'  of  coal  oil  with  which  gaso- 
line had  become  mixed,  of  which  fact  de- 
fendant had  knowledge,  held  actionable 
negligence,  especially  where  defendant 
knew  that  it  w^ould  be  retailed  as  coal  oil. 
"Waters-Pierce  Oil  Co.  v.  Deselms,  18  Okl. 
107,   89  P  212. 

72.  In  action  for  death  caused  by  explo- 
sion of  substance  sold  for  kerosene  and 
used  as  such,  evidence  held  sufficient  to  re- 
quire submission  of  defendant's  negligence 
in  sale  and  delivery  thereof  to  jury.  Ellis 
V.  Republic  Oil  Co.,  133  Iowa,  11,  110  NW  20. 

73.  In  action  for  injuries  caused  by  gaso- 
line explosion,  evidence  held  insufficient  to 
sustain  finding  that  defendant  delivered 
gasoline  instea.d  of  kerosene  to  plaintiff. 
"Wilkins  v.  Standard  Oil  Co.  [N.  J.  Law]  64 
A  985. 

74.  Circumstantial  evidence  held  suffi- 
cient to  sliow  that  death  of  plaintiff's  wife 
and  children  was  due  to  explosion.  Waters- 
Pierce  Oil  Co.  v.  Deselms,  18  Okl.  107.  89  P 
212. 

75.  Use  of  kerosene  to  start  fire  held  not 
negligence  as  matter  of  law  so  as  to  defeat 
recovery  for  death  caused  by  more  danger- 
ous explosive  sold  and  used  as  kerosene. 
Ellis  V.  Pvepublic  Oil  Co.,  133  Iowa,  11,  110 
NW  20;  Waters-Pierce  Oil  Co.  v.  Deselms, 
18  Okl.  107,  89  P  212.  Held  that  plaintiff 
was  not  negligent  in  permitting  fifteen  year 
old  daughter  to  use  kerosene  for  ligtiting 
fire.  Nelson  v.  Republic  Oil  Co.  [Iowa]  110 
NW   24. 

76.  Where  dynamite  obtained  by  con- 
tractor, engaged  in  widening  railroad  tracks 
for  use  in  work,  exploded  from  unknown 
cause  and  injured  plaintiff,  railroad  com- 
pany held  not  liable  where  it  had  nothing 
to  do  with  dynamite.  Hall  v.  New  York, 
etc.,  R.  Co.,  121  App.  Div.  488,  106  NYS  106. 
See  Independent  Contractors,   8   C.  L.   176. 

77.  Person  employing  one  to  break  up 
machinery  by  explosion  of  large  charges  of 
dynamite  near  road  is  liable,  though  latter 
Is  an  independent  contractor.  Falender  v. 
Blackwell,   39   Ind.   121,   79   NE   393. 

78.  In  action  for  injury  to  employe  by 
premature  blast,  caused  by  alleged  defect- 
ive fuse,  evidence  that  explosion  occurred 
immediately  after  lighting  three  foot  fuse 
held  insufficient  to  show  that  fuse  wa;^  de- 
fective or  that  by  due  care  employer  could 
have  discovered  same.  Langhorn  v.  Nelson, 
30  Ky.  L.  R.  482,  99  SW  223  Employer  held 
liable  where  he  set  common  laborer  without 
knowledge  of  explosives  to  work  in  disen- 
tangling and  straighu-ning  wires  connecting 


dangerous  explosive  caps  without  warning, 
and  injury  resulted.  Lavia  v.  Kountz 
Brothers  Co.,  31  Pa.  Super.  Ct.  481.  See 
Master  and  Servant,   8   C.  L.   840. 

79.  Brick  structure  entirely  open  on  one 
side  held  not  a  "vault  or  safe"  witliin  or- 
dinance regulating  storage  of  explosives. 
Smith  V.  Mine   &   Smelter   Supply  Co.    [Utah] 

88  P  683.  Keeping  of  dynamite  for  imme- 
diate use  by  contractor  widening  railroad 
tracks  held  not  within  ordinance  making  it 
unlawful  "to  have  or  keep"  dynamite  ex- 
cept in  magazines,  etc.,  sucli  ordinance  re- 
lating to  "storing."  Hall  v.  New  York,  etc., 
R.    Co.,    121    App.    Div.    488,    106    NYS    106. 

80.  Smith  v.  Mine  &  Smelter  Supply  Co. 
[Utah]  88  P  683.  Where  defendant  left  a 
drip  wagon  with  vent-hole  uncovered  and 
injury  resulted  from  explosion  caused  by 
cliild  dropping  matcli  in  vent-hole,  ordi- 
nance prohibiting  leaving  of  wagons  in 
street  held  admissible  as  showing  negli- 
gence, lamurri  v.  Saginaw  City  Gas  Co., 
148  Mich.  27,  14  Det.  Leg.  N.  163,  111  NW 
884. 

81.  Ordinance  of  city  of  Spokane  prohib- 
iting blasting  within  city  unless  covered  in 
.^uch  manner  as  to  prevent  danger  held  to 
apply  to  "spring  shot"  which  is  designed  to 
simply  make  chamber  at  bottom  of  drilled 
hole.     City  of  Spokane  v.  Patterson    [Wash.] 

89  P  402. 

S3.  Master  held  criminally  liable  for 
blasting  within  city  limits  without  covering 
same  as  provided  by  ordinance,  tliough  he 
did  not  assent  thereto  and  directed  employe 
to  adopt  different  course.  City  of  Spokane 
V.  Patterson  [Wash.]  89  P  402.  Member  of 
partnership  engaged  in  quarrying  held  crim- 
inally liable  for  blasting  contrary  to  ordi- 
nance, though  he  did  not,  as  partner,  par- 
ticipate   therein    or    consent    thereto.     Id. 

S3.  Under  Gen.  St.  1902,  §  4579,  making 
it  an  offense  to  keep  for  sale  illuminating 
fluids  inflammable  at  lower  temperature 
than  that  prescribed,  one  who  keeps  such 
fluid  for  sale  is  liable  though  acting  as  em- 
ploye of  anotlier.  State  v.  Boylan,  79  Conn. 
463,    65   A   595. 

84.  Statute  prescribing  a  particular  test 
for  coal  oils  and  gasoline  sold  for  domestic 
use  cannot  be  held  void  because  some  other 
test  may  be  better  suited  to  accomplish  pur- 
pose (Waters-Pierce  Oil  Co.  v.  Deselms,  18 
Okl.  107,  89  P  212),  nor  will  it  be  declared 
unconstitutional  because  it  e-xcludes  certain 
oils  equally  safe  as  others  passing  test  (Id.). 

85.  Where  in  prosecution  for  keeping  for 
^ale  illu'^inating  fluid  Inflammable  below 
prescribed  temperature  evidence  is  conflict- 
ing  as   to   whicii   devise   should   be    used  for 
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of  oils,  the  city  of  Chicago  has  no  power  to  require  an  additional  inspection  at  seller's 
cost.^^  In  actions  for  personal  injuries  resulting  from  explosives,  the  usual  rules 
respecting  pleadings,^^  evidence,^*  and  variance  ^^  apply. 

Kx  Post  Facto  La.ws;  Expeess  Companies,  see  latest  topical  index. 
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EXTRADITION. 

§  a.     Interstate  (1348). 


§  1.  International.^^ — One  may  not  be  held  for  extradition  where  there  is-  no 
legal  evidence  of  the  commission  of  the  crime  charged.^^  The  decision  of  the 
authorities  of  the  country  on  which  demand  is  made  that  an  offense  is  or  is  not 
extradictable  under  a  treaty  is  final  and  cannot  be  reviewed  by  the  courts  of  the 
demanding  country  after  extradition,^^  As  to  offenses  not  covered  by  treaty,  each 
country  may  exercise  its  discretion  as  to  the  surrender  of  a  fugitive,®*  and  if  a 
demand  is  acceded  to  either  on  the  theory  of  treaty  obligation,  or  as  an  act  of  comity, 
accused  cannot  raise  the  question  that  the  offense  was  not  within  the  treaty.®^  A 
person  surrendered  under  an  extradition  treaty  is  not  subject  to  arrest  or  trial  for 
any  other  offense  than  that  charged  in  extradition  until  after  a  reasonable  time 
for  return  unmolested  to  the  country  from  which  he  was  brought, ''^  but  this 
immunity  does  not  extend  to  offenses  committed  subsequent  to  extradition."^     In 


testing-,  question  is  for  jury  unless  statute 
prescribes  test.  State  v.  Boylan,  79  Conn. 
463,  65  A  595.  Evidence  held  to  sustain  a 
verdict  that  fluid  kept  for  sale  was  inflam- 
mable   below    prescribed    temperature.     Id. 

86.  Since  Act  July  1,  1874,  Kurd's  Rev. 
St.  1905,  c.  104,  §§  1-8.  provides  complete 
scheme  for  inspection  of  oil,  held  that  ordi- 
nance creating  office  of  city  oil  inspector 
and  providing'  for  additional  inspection  at 
expense  of  sellers  is  void.  City  of  Chicago 
V.    Burke,    226   111.    191,    80    NB    720. 

87.  Allegation  that  defendants  wantonly 
and  recklessly  exploded  powder  "well  know- 
ing that  said  acts  would  probably  result  in 
injury  to  plaintiff  and  with  reckless  disre- 
gard to  consequences"  held  to  charge  will- 
ful conduct.  Bessemer  Coal,  Iron  &  Land 
Co.  V.  Doak  [Ala.]  44  S  627.  Where  decla- 
ration alleges  that  defendant  negligently 
and  carelessly  permitted  acetylene  gas  to 
escape  into  room  while  making  pipe  con- 
nections, w;ell  knowing  tliat  it  was  liable 
to  explode,  and  an  explosion  resulted,  held 
sufficient  without  alleging  means  whereby 
it  became  ignited.  Moore  v.  Lanier  [Fla.] 
42   S   462. 

88.  Where  magazine  exploded  on  March 
5th,  evidence  as  to  quantity  of  explosives 
and  conditions  under  which  it  was  stored 
In  February  and  on  March  1st,  held  not  too 
remote  as  bearing  on  question  of  nuisance. 
Kerbaugh  v.  Caldwell  [C.  C.  A.]  151  F  194. 
Evidence  as  to  what  was  done  to  protect 
child  from  injury  from  subsequent  blastings 
held  immaterial  where  no  Injury  from  such 
blasts  is  alleged.  Bessemer  Coal,  Iron  & 
Land  Co.  v.  Doak  [Ala.]  44  S  627.  Where 
caps  are  not  kept  in  vault  or  safe  as  re- 
quired  by    ordinance,    evidence    of   compara- 


tive explosive  power  of  fulminate  of  mer- 
cury, component  part  of  caps,  and  gun  pow- 
der, is  admissible  where  ordinance  prohib- 
its keeping  of  explosives  stronger  than 
gunpowder  within  city.  Smith  v.  Mine  & 
Smelter  Supply  Co.  [Utah]  88  P  683.  Where 
on  direct  examination  defendant's  salesman 
testifies  that  two  or  three  days  before  ex- 
plosion defendant  had  2,009  electric  ex- 
ploders in  vault,  and  on  cross-examination 
testifies  that  defendant  was  selling  same, 
on  redirect  he  may  testify  whether  defend- 
ant would  be  likely  to  sell  2,000  exploders 
during  two  or  three  days  to  meet  inference 
that   they   might   have   been   all   sold.     Id. 

89.  In  case  of  negligent  blasting,  alleg- 
ing that  defendant  caused  rocks  to  fall  on 
and  among  his  cattle  and  crops,  etc.,  recov- 
ery cannot  be  had  for  entry  of  defendant'? 
servants  to  drive  cattle  out  of  danger. 
Thurmond  v.  Ash  Grove  White  Lime  Ass'n, 
125    Mo.   App.    57,    102    SW   619. 

00.  See  7  C.  L.  1639.  No  cases  have  been 
found  for  the  period  covered  for  this  topic, 
which  Includes  only  extortion  under  color 
of   office.     See    Blackmail.    9    C.    L.    393. 

01.  See  7  C.  L.  1639. 

92.     Ex  parte   Ramirez    [Ariz.]    90  P  323. 
03, 04^9C.     Greene    v.    U.    S.    [C.    C.    A.]    154 
F  401. 

06.  Person  extradited  from  Canada,  un- 
der treaty  of  1889,  for  trial,  could  not  be 
seized  in  execution  of  prior  judgment  on 
different  charge,  which  he  had  escaped  by 
flight.  Ex  parte  Browne,  148  F  68;  Johnson 
v.  Browne,  205  U.  S.  309,  51  Law.  Ed.  816. 
Omission  of  words  "or  be  punished"  from 
the  treaty  held  not  to  justify  the  imprison- 
ment.    Id. 

07.  Extradition  from  Canada.  Ex  pairte 
Collins   [Cal.]   90  P  827. 
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9  Cur.  Law, 


determining  whether  an  indictment  charges  the  same  offense  for  which  accused 
was  extradited,  it  is  immaterial  whether  or  not  the  crime  has  the  same  name  in 
both  countries,  it  being  sufficient  if  the  same  acts  are  charged.^^  Where  an  in- 
dictment charges  an  extraditable  offense,  the  fact  that  after  extradition  it  is 
quashed  in  the  demanding  state  for  technicalities  does  not  entitle  accused  to  a 
reasonable  time  to  return  to  the  country  of  asylum  before  being  called  on  to  an- 
swer a  new  indictment  charging  the  same  facts.®^ 

§  2.  Interstate.  Origin  and  extent  of  power} — A  state  has  no  sovereign  power 
to  surrender  fugitives  to  another  Jurisdiction,  but  can  grant  extradition  only  under 
:he  Federal  constitution  and  statutes.^  These,  however,  impose  upon  the  executive 
authorities  of  the  different  states  and  territories  the  duty  of  appreliending  fugi- 
tives under  the  conditions  therein  specified.^  It  must  appear  that  accused  is  charged 
with  an  offense  against  the  laws  of  the  demanding  state  *  and  that  he  is  a  fugitive 
from  justice,  but  to  constitute  a  fugitive  it  is  necessary  only  that  he  should  have 
been  in  the  demanding  state  when  the  crime  was  committed  and  have  thereafter 
left  that  state  and  been  found  in  another.^  Whether  or  not,  when  he  left  the  de- 
manding state,  he  believed  that  he  had  committed  a  crime,  is  immaterial.'^ 

Though  Porto  Eico  is  not  a  "territory"  or  "foreign  country"  within  the 
meaning  of  the  extradition  laws,''  its  governor  has  power  by  virtue  of  the  organic 
act  of  the  island  to  issue  a  requisition  for  the  return  of  a  fugitive  by  a  state.* 

Procedure.'^ — An  indictment  is  sufficient  upon  which  to  base  extradition  pro- 
ceedings if  it  states  the  substance  of  the  offense,  regardless  of  inartificialities, 
surplusage,  or  mere  technicalities.^"  That  the  venue  as  stated  in  an  affidavit 
is  followed  by  the  unnecessary  naming  of  the  parties  does  not  render  it  defective.^* 
The  indictment  or  affidavit  must  be  properly  certified  as  authentic  by  the  governor 
of  the  demanding  state.^-  It  will  be  implied  from  the  authentication  that  the 
officer  certifying  to  the  jurat  of  the  affidavit  was  such  magistrate  as  he  is  therein 
represented  to  be.^^  The  governor  of  the  surrendering  state  need  not  require 
independent  proof  apart  from  the  requisition  papers  that  accused  was  a  fugi- 
tive from  justice.^*  The  executive  warrant  need  not  show  that  the  acts  charged 
constitute  an  offense  under  the  laws  of  the  demanding  state,  or  that  the  fugitive 


08.  Indictment  charging  conspiracy  with 
Federal  disbursing  officer  to  defraud  United 
States  held  to  charge  "participation  in  fraud 
by  agent  or  trustee."  Green  v.  U.  S.  fC.  C. 
A.]    154  F  401. 

00.  Ex  parte  Fischl  [Tex.  Cr.  App.]  18 
Tex.  Ct.  Rep.  822,  100  SW  773. 

1.  See    7   C.    L.    1640. 

a.     In   re   Kopel.   148   F  505. 

3.  Whenever  the  executive  authority  of 
a  state  or  territory  demands  a  person  as  a 
fugitive  from  justice  from  tlie  executive 
authority  of  another  state  or  territory,  and 
produces  a  duly  certified  copy  of  an  indict- 
ment or  affidavit  charging  the  commission 
of  a  crime  in  the  demanding  state,  it  is  the 
duty  of  the  latter  authority  to  issue  his 
warrant  for  the  arrest  of  such  person,  hav- 
ing first  ascertained  that  he  is  a  fugitive 
from  justice.  U.  S.  Rev.  St.  §  5278  (Comp. 
St.  1901,  p.  3597).  Ex  parte  Denning  [Tex. 
Cr.   App.]    18   Tex.   Ct.    Rep.   740,    100   SW    401. 

4.  In   re  Waterman    [Nev.]    89   P   291. 

5.  Appleyard  v.  Massachusetts,  203  U.  S. 
222,  51  Law.  Ed.  161:  Depoilly  v.  Palmer, 
28  App.  D.  C.  324.  Evidence  that  accused 
had  resided  in  demanding  state  more  than 
three    years    after    date    of    crime    properly 


rejected.     Depoilly  v.   Palmer,   28  App.  D.   C. 
324. 

e.  Appleyard  v.  Massachusetts,  203  U.  S. 
222,    51   Law.   Ed.    161. 

7.  In   re   Kopel,   148   F   505. 

8.  Rev.  St.  §  5278  (U.  S.  Comp.  St.  1901, 
p.  3597),  made  applicable  by  Organic  Act 
of  April  12,  1900,  putting  in  force  in  Porto 
Rico  all  Federal  statutes  not  locally  inap- 
plicable. In  re  Kopel,  148  F  505;  People 
V.  Bingham  [N.  Y.]  81  NE  773,  afg.  117  App. 
Div.    411.   102   NYS   878. 

0.     See   7   C.  L.   1C40. 

10.  Indictment  charging  making  of  false 
affidavit  that  a  corporation  was  not  party 
to  combination  agreements.  Ex  parte  Pierce, 
155   F   663. 

11.  State  V.   Bates   [Minn.]    112  NW   260. 

12.  Certification  held  to  relate  to  affida- 
vit charging  the  crime  as  well  as  to  certain 
other  affidavits.  State  v.  Bates  [Minn.]  112 
NW   260. 

13.  That  justice  of  peace  In  California 
could  administer  an  oath.  State  v.  Bates 
[Minn.]    112    NW    260. 

14.  Pettibone  v.  Nichols,  203  U.  S.  192,  51 
Law.    Ed.    14S. 
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was  charged  in  accordance  with  the  procedure  of  that  state.^'  That  it  recites 
that  relator  was  charged  ujDon  "complaint"  instead  of  by  "affidavit"  is  not  fatal 
where  it  was  issued  upon  a  charge  which  was  in  form  and  legal  effect  an  affi- 
•davit.^®  That  the  arrest  and  deportation  is  so  carried  out  that  accused  is  given 
no  opportunity  to  prove  in  the  surrendering  state  that  he  was  not  a  fugitive 
from  justice,  or  to  appeal  to  the  courts  of  that  state  to  prevent  his  illegal  depor- 
tation, does  not  violate  the  constitution  or  laws  of  the  United  States. ^^  The 
issuance  of  a  commitment  for  an  arrest  under  executive  warrant  is  justified  under 
the  Xew  York  statute  if  it  appears  to  the  satisfaction  of  the  magistrate  that  the 
person  is  charged  in  some  other  state  with  crime  and  that  he  has  fled  from  jus- 
tice, it  not  being  necessary  to  show  that  his  return  to  the  demanding  state  is 
justified.^* 

Review}^ — In  habeas  corpus  the  court  may  go  behind  the  executive  warrant 
and  examine  the  sufficiency  of  the  papers  upon  which  it  was  issued,-"  and  if  the 
indictment  or  affidavit  is  sufficient,  the  prisoner  will  be  discharged ;  ^^  but  the 
•executive  warrant  being  in  due  form,  the  burden  is  on  accused  to  overcome 
the  prima  facie  case  thereby  established.^^  The  identity  of  relator  with  the  person 
named  in  the  extradition  papers  must  appear,-^  but,  in  the  absence  of  any  claim 
by  relator  in  his  petition  or  in  his  traverse  of  the  return  thereto  that  he  is  not 
the  person  named  in  the  warrant,  the  presumption  arising  from  identity  of  name 
is  sufficient  prima  facie  evidence.^*  Where  no  attempt  is  made  to  show  on  what 
date  the  offense  was  in  fact  committed,  nor  that  there  is  any  error  in  the  date 
stated  in  the  affidavit,  relator  is  simply  required  to  show  that  he  was  not  present 
in  the  demanding  state  on  the  date  charged.-^  That  the  indictment  was  not 
found  within  the  period  of  limitations  is  not  conclusive,  it  not  being  shown  that 
accused  was  in  the  demanding  state  during  the  period.-^  Evidence  as  to  the 
actual  guilt  or  innocence  of  relator  is  inadmissible,^^  and  the  court  cannot  in- 
quire into  the  motive  or  ultimate  purposes  of  the  extradition  proceeding.^* 

Rights  of  extradited  personsP — Accused  vnW  not  be  entitled  to  a  release 
because  the  methods  by  which  his  presence  in  the  demanding  state  was  secured 
may  have  violated  the  constitution  and  statutes  relating  to  extradition,  he  being 
held  under  an  indictment  for  a  crime  against  the  laws  of  that  state.'" 
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Matters  relating  generally  to  agency,'^  and  liability  on  drafts  with  bill  of 
lading  attached,'-  are  elsewhere  treated. 


15.  Under  Acts  Ind.  1905,  c.  169,  §  26,  re- 
quiring warrant  to  recite  fact  of  demand 
and  charge  upon  which  it  was  based,  etc. 
Kemper  v.  Metzger    [Ind.]    81  NE   663. 

le.     State    V.    Bates    [Minn.]    112    NW    260. 

17.  Pettibone  v.  Nichols,  203  U.  S.  192,  51 
Law.   Ed.    148. 

18.  Code  Cr.  Proc.  §  830.  People  v.  Flynn, 
54  Misc.   7,   105  NYS   368. 

19.  See   7   C.  L.   1641. 

20.  In   re  "Waterman    [Xev.]    89   P  291. 

21.  Indictment  insufficient  under  Iowa 
Code,  §  5041,  for  obtaining  money  or  prop- 
erty by  false  pretense.  In  re  Waterman 
[Nev.]    89   P  291. 

22.  State  V.  Schlachter  [S.  D.]  Ill  NW 
566. 

23.  Under  the  evidence,  held  not  error 
to  refuse  to  discharge  petitioner  on  ground 
that    he    was    not    the    person    mentioned    in 


the      extradition      papers.     Harris     v.     State 
[Ala.]    41   S  416. 

24.  State    V.    Bates    [Minn.l    112    NW    260. 

25.  Conflicting  evidence  insufficient  to 
justify  discharge.  State  v.  Schlachter  [S. 
D.]    Ill  NW  566. 

26.  Ex  parte  Pierce,  155  P  663;  Kemper 
V.  Metzger    [Ind.]    81   NE   663. 

27.  Ex  parte  Denning  [Tex.  Cr.  App.]  18 
Tex.  Ct.  Rep.  740,  100  SW  401.  Matters  of 
defense  to  indictment  cannot  be  considered. 
Depoilly  V.   Palmer,   28  App.   D.  C.   324. 

28.  Depoilly  V.  Palmer,  28  App.  D.  C.  324; 
Pettibone  v.  Nichols,  203  U.  S.  192,  51  Law. 
Ed.   148. 

29.  See   7   C.   L.    1641. 

30.  Contention  that  accused  was  not  fu- 
gitive. Pettibone  v.  Nichols^  203  U.  S.  192, 
51   Law.   Ed.   148. 

31.  See   Agency,    9   C.   L.    58. 

32.  See  Banking  and  Finance,  9  C.  L.  340. 
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The  relation  of  factor  to  consignor.^^ — One  having  possession  ^*  of  goods 
with  the  authority  to  sell  the  same  and  to  collect  the  price  is  a  factor,^"^  posses- 
sion and  authority  to  collect  distinguishing  him  from  a  broker.^^ 

Rights  and  liabilities  inter  se  and  as  to  third  persons.^'^ — As  between  factor 
and  consignor,  their  rights  and  liabilities  are  controlled  largely  by  their  contract,^* 
especially  in  regard  to  compensation/^  and  their  previous  course  of  dealing.*" 
A  factor  has  no  implied  authority  to  dispose  of  goods  in  satisfaction  of  his  pri- 
vate debts/^  or  to  delegate  to  another  the  powers  vested  in  him,*^  but  an  unau- 
thorized act  may  be  ratified  by  the  principal.*^  The  burden  of  proving  a  rati- 
fication rests  upon  the  party  seeking  to  bind  the  principal.**  A  factor  is  not 
obliged  to  depart  from  his  usual  course  of  business  at  the  direction  of  his  prin- 
cipal.*^ In  Texas  a  factor  receiving  goods  of  one  as  the  property  of  another  in 
possession  is  protected  only  under  the  doctrine  of  estoppel.*®  In  actions  grow- 
ing out  of  the  relation,  the  general  rules  of  evidence  "  and  trial  *^  apply. 

Factors'  Acts,  see  latest  topical  index. 


33.  See    7    C.    L.    1642. 

34.  Where  one  seeking  to  buy  and  resell 
goods  directs  that  they  be  sent  to  particu- 
lar place  and  they  are  shipped  in  name  of 
owner  with  draft  attached  to  bill  nf  lading, 
and  in  letter  offering  goods  for  sale  such 
party  states  that  goods  were  "owned  by 
mill  company  and  we  are  merely  selling 
for  them,"  held  there  wa's  no  such  posses- 
sion as  to  constitute  him  factor.  Robinson, 
Norton  &  Co.  v.  Corsicana  Cotton  Factory, 
30   Ky.   L.   R.   580.   99    SW   305. 

35.  Contract  construed  not  sale  but  con- 
signment for  sale  on  commission.  Federal 
Chemical  Co.  v.  Green  &  SonSs  30  Ky.  L.  R. 
223.  97  SW  803.  Where  contract  provided 
that  title  should  remain  in  consignor  until 
consignee  had  sold  and  settled  for  same 
and  who  was  to  report  unsold  fertilizers 
at  a  specified  time,  failure  to  report  did  not 
vest  title  in  consignee.  Id.  Tobacco  ware- 
house company  may  charge  commissions 
for  sale  of  tobacco  and  cannot  be  held  re- 
sponsible for  samples  taken  out.  Orr  v. 
Louisville  Tobacco  Warehouse  Co.,  30  Ky. 
L.    R.    457,   99    SW   225. 

36.  Robinson,  Norton  &  Co.  v.  Corsicana 
Cotton  Factory,  30  Ky.  L.  R.  580,  99  SW  305. 

37.  See  7   C.  L.   1642. 

38.  Principal's  instructions  held  not  to 
direct  immediate  sale  where  corn  was 
graded  lower  than  2  and  factor  did  not 
think  ,an  appeal  from  grading  justified. 
Aygarn  v.  Fraser  Co.,   123  111.  App.   95. 

39.  Where  insurance  company  elected  to 
take  over  damaged  goods  under  its  option, 
such  taking  held  not  to  constitute  a  sale 
within  contract,  fixing  factor's  compensa- 
tion, but  came  within  clause  providing  com- 
missions where  unsold  goods  are  transferred 
to  another  at  principal's  request.  Wert- 
helmer  v.  Talcott,  118  App.  Div.  840,  103  NYS 
692.  Held  that  expense  incurred  by  factor 
in  employing  insurance  adjusters  to  settle 
loss  waa  properly  allowed,  though  other 
adjusters  would  have  done  the  work 
cheaper,  there  being  no  evidence  of  negli- 
gence   or   bad    faith.     Id. 

40.  Where  principal  consigned  goods  to 
factor  with  power  to  sell  or  reconsign.  and 
company  of  which  factor  was  president 
reconsigned    same   and    sold    draft   drawn    on 


new  consignee,  held  not  binding  on  prin- 
cipal unless  authorized  by  previous  course 
of  business.  Smith  v.  Jefferson  Bk.,  120 
Mo.   App.   527,   97   SW   247. 

41.  Cannot  accept  payment  by  balancing 
account  against  consignments  of  purchaser 
(Liebhardt  v.  Wilson  [Colo.]  88  P  173),  and 
custom  among  factors  of  city  to  so  do  is 
not   binding  on   principal    (Id.). 

42.  Right  of  reconsignment.  Smith  v. 
Jefferson   Bk.,    120   Mo.   App.   527,   97   SW   247. 

43.  Subsequent  ratification  of  unauthor- 
ized act  is  equivalent  to  prior  authority, 
unless  intervening  rights  of  third  persons 
will  be  prejudiced  thereby.  Smith  v.  Jef- 
ferson Bk.,  120  Mo.  App.  527,  97  SW  247. 
Where  goods  consigned  to  factor  were  re- 
consigned  by  company  of  which  factor  was 
president,  and  company's  draft  sent  in  pay- 
ment, held  that  if  principal  accepted  draft 
with  knowledge  of  facts  he  thereby  ratified 
reconsignment  (Id.),  but  not  if  he  accepted 
draft  in  belief  that  reconsignment  was 
regular  (Id.).  Held  that,  if  he  accepted 
draft  believing  company  to  be  solvent,  he 
might  thereafter  repudiate  reconsignment 
if  rights  of  third  persons  would  not  be 
prejudiced.  Id.  Ratification  held  for  jury 
under    facts    of    case.     Id. 

44.  Smith  V.  Jefferson  Bk.,  120  Mo.  App. 
527,    97    SW    247. 

45.  Held  not  obliged  to  sell  cattle  con- 
signed as  dressed  meats,  especially  where 
there  were  no  facilities  for  slaughtering  and 
where  large  advancements  had  been  made. 
Poels  V.  Brown    [Neb.]    Ill  NW  798. 

40.  Where  one  permits  cotton  to  be 
shipped  as  property  of  another,  he  is  not 
estopped  to  assert  title  as  against  factor 
who  prior  thentn  had  made  advancements 
to  latter  upon  false  representations  that  he 
owned  certain  cotton  and  would  ship  same, 
factor  not  being  misled  by  owner's  action 
(Kempner  v.  Thompson  [Tex.  Civ.  App.]  100 
SW  351),  nor  is  he  estopped  by  advance- 
ment thereafter  made  where  it  was  not 
made  upon  ownership  of  particular  cotton 
which  was  small  in  amount,  but  upon  all 
of  consignor's  cotton  in  his  possession  and 
promises    of   future   shipments    (Id.). 

47.  Where  goods  consigned  to  factor  and 
reconsigned    by    company    of   which    he    wa3 
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FALSE    IMPRISONMENT. 

g  1.     What     Constitutes,     Person«     Liable,  j       §  2.     The     Action      to      Recover      Damages 
and    Jurisdiction    (1351).  |  (1352). 

§  1.  What  constitutes,  persons  Iwhle,  and  justification ^^ — False  imprison- 
ment is  the  unlawful  restraint  of  the  personal  liberty  of  another.^"  It  differs 
from  malicious  prosecution  in  that  the  latter  proceeds  under  lawful  process  but 
from  malicious  motives  and  without  probable  cause.^^  It  may  consist  of  an  un- 
authorized arrest  or  incarceration  ^^  without  legal  warrant  ^^  or  probable  cause ;  ^* 
but  an  arrest  lawfully  made  is  not  rendered  unlawful  by  a  subsequent  discharge 
of  accused  before  the  expiration  of  a  reasonable  time  to  procure  a  warrant  or  pre- 
sent him  before  a  magistrate,^^  Actual  force  or  visible  physical  restraint  is  not 
essential.^^ 


president  and  draft  drawn  on  new  con- 
signee was  sold  to  and  collected  by  bank, 
action  by  principal  against  bank  for  con- 
version, letters  by  principal  to  third  person 
repudiating  transaction  held  hearsay  (Smith 
V.  Jefferson  Bk.,  120  Mo.  App.  527,  97  SW 
247),  as  are  also  telegrams  by  factor  to 
principal  to  effect  that  he  had  wired  new 
C0|nsignee  that  goods  belonged  to  him  and 
letter  written  by  company  to  effect  that 
consignee  had  been  directed  to  remit  di- 
rect to  principal  (Id.)-  Where  company  of 
which  factor  was  president  wrongfully  re- 
consigns  goods  and  sends  its  draft  to,  prin- 
cipal, which  is  accepted,  held  that  princi- 
pal's knowledge  of  facts  which  should  warn 
him  of  company's  insolvency  may  be  con- 
sidered in  determining  whether  he  intended 
to  ratify  action  of  company  whether  solvent 
or   not.     Id. 

48.  "Where  goods  consigned  to  factor 
were  wrongfully  reconsigned  by  company 
of  which  lie  was  president  and  draft  of 
company  sent  in  payment,  and  purchaser  of 
draft  drawn  on  new  consignee  relied  on 
acceptance  of  company's  draft  as  ratifica- 
tion, instruction  that,  ks  draft  was  dishon- 
ored, principal's  acceptance  was  not  pay- 
ment unless  he  accepted  it  as  payment  held 
misleading.  Smith  v.  Jefferson  Bk.,  120  Mo. 
App.    527,    97    SW   247. 

40.      See   7   C.   L.    1643. 

50.  Placing  a  person  against  his  will  in 
a  position  where  he  cannot  exercise  it  in 
going  where  lie  may  lawfully  go  and  de- 
taining Iiim  without  lawful  autliority  held 
false  imprisonment.  Robinson  &  Co.  v. 
Green  [Ala.]  43  S  797.  Evidence  held  not 
to  show  that  plaintiff  was  restrained  of  his 
liberty.  Cramer  v.  Barmon  [Mo.  App.]  103 
SW  1086.  Evidence  insufficient  to  connect 
defendant  with  an  unlawful  arrest  and  im- 
prisonment. Scheurrmann  v.  Vaccaro,  118 
La.   67,  42  S  648. 

51.  Neves  v.  Costa  [Cal.  App.]  89  P  SCO. 
Complaint  charging  that  plaintiff  was  ar- 
rested and  imprisoned  on  a  false  charge 
and  without  probable  cause  held  not  to 
charge  false  imprisonment  as  well  as  ma- 
licious prosecution.  Clark  v.  Palmer,  116 
App.  Div.  117.  101  NYS  759.  One  arrested 
without  process  and  on  complaint  stating 
no  offense  could  not  sue  for  malicious  pros- 
ecution, but  action  for  false  imprisonment 
was  barred.  Hackler  v.  Miller  [Neb.]  112 
N"W   303. 

52.  Arrest    of    father    for    telling    son    in 


defendant's  hearing  that  defendant  was  af- 
ter him  for  army  desertion  held  violation 
of  Ky.  St.  1903,  §  1221,  against  illegal  ar- 
rests, where  son  was  clearly  not  subject  to 
arrest  because  of  limitations.  Common- 
wealth v.  White,  30  Ky.  L.  R.  1322,  101  SW 
331.  Where  court  was  without  jurisdiction 
to  order  an  arrest  on  ground  of  insuffi- 
ciency of  an  affidavit,  the  truthfulness  of 
such  affidavit  and  affiant's  knowledge  rela- 
tive thereto  were  immaterial.  Neves  v. 
Costa  [Cal.  App.]  89  P  860.  Police  judge 
had  authority  to  arrest  plaintiff  in  forcible 
detainer  for  injuring  tenant's  property, 
though  detainer  proceedings  had  terminated. 
Read  v.  Shipley  [Ky.]  104  SW  1001.  Pro- 
ceedings for  incarceration  of  plaintiff  for 
violating  an  ordinance  held  valid  so  as  not 
to  render  judge  or  marshal  liable  for  false 
imprisonment,  though  excessive  costs  were 
taxed.  Rowe  v.  Reneer,  30  Ky.  L.  R.  545, 
99   SW  250. 

53.  One  who  arrests  another  on  the  sole 
authority  of  a  private  telegram  and  with- 
out ascertaining  that  a  crime  has  been 
committed  acts  at  his  peril.  Janes  v.  Wil- 
son [La.]  44  S  275.  In  prosecution  for  ar- 
rest w^ithout  a  warrant  for  violation  of  an 
ordinance,  held  immaterial  whether  ordin- 
ance was  valid  or  not,  it  not  having  been 
violated  in  defendant's  presence.  Gambill 
V.  Cargo  [Ala.]  43  S  866.  Presumed  that  a 
magistrate's  warrant  of  arrest  was  based 
on  proper  affidavit  or  personal  knowledge. 
Read  v.  Shipley  [Ky.]  104  SW  1001.  Alle- 
gations that  plaintiff  was  arrested  on  a 
body  execution  and  imprisoned  did  not 
show  false  imprisonment,  it  not  appearing 
that  execution  or  judgment  was  invalid. 
McClerg  V.  Vielee,  116  App.  Div.  731,  102 
NYS  45.  In  suit  for  arrest  without  war- 
rant, question  whether  plaintiff  was  in- 
toxicated held  for  jury.  Snyder  v.  Thomp- 
son   [Iowa]    112   NW    239. 

54.  An  officer's  arrest  without  a  warrant 
is  not  false  imprisonment  where  he  acts 
with  probable  cause.  O'Malley  v.  Whitaker, 
118  La.  906,  43  S  545.  Conductor  held  not 
to  have  had  probable  cause  for  arresting 
an  alleged  trespasser.  Davis  v.  Chesapeake 
&  O.  R.  Co.,  61  W.  Va.  246.  56  SE  400. 

55.  Not  false  Imprisonment.  Atchison, 
etc.,  R.  Co.  V.  Hinsdell  [Kan.l  90  P  800. 
Where  plaintiff  had  committed  larceny  by 
taking  goods  from  possession  of  a  carrier 
ha.ving  a  lien,  that  carrier's  agent  described 
his    offense    as    running    away    without    pay- 
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One  at  whose  instance  or  request  the  tort  is  committed  is  liable  as  a  party 
thereto.^'  A  master  or  principal  is  liable  for  a  false  imprisonment  by  his  serv- 
ant or  agent  within  the  scope  of  the  latter's  employment  or  authority.^*  A  judge 
of  inferior  jurisdiction  is  responsible  for  an  imprisonment  in  proceedings  beyond 
his  jurisdiction.^®  An  election  judge  who  without  authority  arrests  and  detains  a 
voter  is  liable  though  he  be  a  judicial  officer  with  judicial  discretion  within  pre- 
scribed limits.®" 

Justification  and  excuse.^'^ — One  is  protected  where  an  arrest  was  lawful,®- 
or  where  he  acted  under  regular  legal  process  ^^  executed  as  directed.®*  Ordi- 
narily the  motive  of  a  person  in  making  an  illegal  arrest  is  immaterial  except  to 
show  malice  as  a  basis  for  smart  money  damages/^  but  an  officer  may  defend  on 
the   ground   of   probable   cause.°® 

Damages.^' 

§  2.  The  action  to  recover  damages.^^ — The  complaint  must  state  a  cause 
of  action  ®'  for  false  imprisonment  as  distinguished  from  malicious  prosecution.'^" 
An  information  alleging  an  assault  without  lawful  authority  sufficiently  charges 
violence  ^^  and  want  of  authority  by  law  to  arrest  and  detain.^-  When  one  is 
arrested  without  a  warrant  it  is  more  important  that  he  be  informed  by  the 
plea  of  the  grounds  of  arrest  than  where  a  warrant  is  used."" 

The  burden  is  on  defendant  to   justify   the   imprisonment.'^*     Testimony  by 


ing  his  bill,  and  that  all  carrier  wanted 
was  its  money,  held  not  to  authorize  recov- 
ery. Id.  See,  also.  Arrest  ajid  Binding 
Over,    9   C.   L.    249. 

56.  McAleer  v.  Good,  216  Pa.  473,  65  A 
934.  Policemen  inducing  one  to  go  with 
them  to  chief  of  police  who  searched  and 
incarcerated     him     held    liable.     Id. 

57.  One  at  whose  instance  an  arrest  is 
made  is  liable  as  a  party  thereto,  although 
he  did  not  expressly  direct  the  officer  to 
make  the  arrest.  McAleer  v.  Good.  216  Pa. 
473,  65  A  934.  Persons  at  whose  request 
plaintiff  was  seized  and  detained  in  a  sani- 
tarium held  joint  tort  feasors,  though  they 
did  not  know  that  confinement  was  without 
legal  commitment.  Allen  v.  Ruland,  79  Conn. 
405,    65   A   138. 

5S.  In  suit  against  a  railroad  held  for 
jurv.  under  the  evidence,  whether  person 
making  the  arrest  acted  as  special  police 
officer  or  within  scope  of  his  duties  as 
employe  of  defendant.  Baltimore,  etc.,  R. 
Co.  v."Twilley  [Md.]  67  A  265.  Street  rail- 
way held  liable  for  arrest  of  passenger 
caused  by  superior  officer  who  had  right  to 
take  charge  of  car  at  any  point.  Carmody 
V.  St.  Louis  Transit  Co.,  122  Mo.  App,  338, 
99  SW  495.  Not  necessary  that  authority 
of  agent  be  expressly  conferred,  or  that 
particular  act  complained  of  should  have 
been  authorized.  Authority  mny  be  implied 
from  agent's  relation  to  principal,  nature 
of  employment,  and  mode  in  which  he  was 
permitted  to  conduct  the  business.  Robin- 
son &  Co.  V.  Green  [Ala.]  43  S  797.  Evi- 
dence held  to  show  that  defendant  had 
given  his  deputy  authority  to  make  arrests. 
Gambill   v.   Cargo    [Ala.]    43    S    866. 

5».  Justice  without  jurisdiction  causing 
arrest,  trying  and  sentencing  accused.  Mc- 
Carg  v.  Burr,  186  N.  Y.  467.  79  NE  715.  Or- 
der for  imprisonment  in  house  of  correction 
Instead  of  in  common  jail.  Brewer  v.  Ca- 
sey [Mass.]  82  NE  45.  Recital  that  accused 
was  committed  to  "prison"  did  not  show 
excess    of  jurisdiction.     Id. 


60.  Smyth  v.  State  [Tex.  Cr.  App.]  19  Tex. 
Ct.    Rep.    338.    103    SW    899. 

61.  See   7   C.   L.   1645. 

62.  Officer  justified  in  making  arrest 
where  plaintiff  was  violating  an  ordinance. 
Meyer  v.  Lally,  143  Mich.  578,  13  Det.  Leg. 
N.  67,  107  NW  109.  Arrest  by  servant  of 
railroad  company  held  justified  where  plain- 
tiff was  committing  a  misdemeanor  by  get- 
ting on  moving  train.  East  v.  Brooklyn 
Heights  R.  Co.,  115  App.  Div.  683.  101  NYS 
364. 

63.  Rowe  V.  Reneer,  30  Ky.  L.  R.  545,  99 
SW  250. 

64.  Officer  not  protected  where  he  did 
not  bring  accused  before  the  justice  as 
warrant  directed,  but  placed  him  in  jail  at 
another  place.  Wright  v.  Templeton  [Vt.] 
67   A  817. 

65.  East  V.  Brooklyn  Heights  R.  Co.,  115 
App.   Div.    683.    101    NYS   364. 

66.  If  a  police  officer  wantonly  and  ma- 
liciously arrests  an  innocent  person,  he  is 
liable  in  as  heavy  punitive  damages  as  a 
private  person  w^ould  be  for  a  malicious 
prosecution,  but  if  in  the  honest  endeavor 
to  arrest  a  felon  he  takes  an  innocent  per- 
son, justly  suspected,  he  is  not  liable.  Mc- 
Aleer V.  Good,   216  Pa.   473,   65  A  934. 

67.  See  7  C.  L.  1645.  See,  also.  Damages, 
9    C.   L.    869. 

68.  See  7  C.  L.  1646. 

69.  Complaint  for  arrest  and  imprison- 
ment in  civil  action  based  on  affidavit  in- 
sufficient to  confer  jurisdiction  held  suffi- 
cient as  against  general  demurrer.  Neves 
V.   Costa    [Cal.   App.]    89   P  860. 

70.  As  against  general  demurrer  com- 
plaint held  to  show  false  imprisonment  and 
not  malicious  prosecution.  Neves  v.  Costa 
[Cal.   App.]    89   P   860. 

71.  72.  Smyth  v.  State  [Tex.  Cr.  App.] 
19  Tex.  Ct.   Rep    338,   103  SW  899. 

73.  Tubbs  V.  Haessig  [Mich.]   112  NW  750. 

74.  To  show  that  it  was  by  authority  of 
law.  McAleer  v.  Good,  216  Pa.  473.  65  A 
934.     Officer    making   arrest    without    a   war- 
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plaintiff  that  he  was  detained  against  his  will  is  not  opinion  evidence."  It 
is  proper  to  show  that  the  person  who  made  an  arrest,  was  defendant's  agent," 
and  the  extent  and  character  of  his  authority,"  though  matters  in  justification 
are  ordinarily  not  admissible  under  the  general  issue."  It  has  been  held  proper 
to  show  under  a  general  denial  that  at  the  time  of  an  arrest  plaintiff  was  com- 
mitting a  misdemeanor."  Evidence  of  defendant's  good  faith,^'*  of  plaintiff's 
mental  suffering, **i  and  that  he  was  released  on  habeas  corpus,^^  may  be  admitted 
on  the  question  of  damages.  That  an  indictment  against  plaintiff  was  dismissed 
can  be  considered  only  for  the  purpose  of  determining  whether  the  prosecution 
had  terminated  favorably  to  him.^^  That  the  evidence  shows  that  the  imprisonment 
did  not  immediately  follow  an  arrest  does  not  constitute  a  variance  where  it  was  the 
final  result  of  the  arrest.^*  An  information  against  an  election  judge  for  im- 
prisonment of  a  voter  is  supported  by  proof  that  he  ordered  the  marshal  to  take 
the  voter  into  custody  and  that  this  was  done.®^ 

Questions  of  justification  are  often  for  the  jury.^^  Instructions  must  properly 
state  the  law,^^  must  not  be  misleading,*^  and  must- be  supported  by  the  pleadings  and 
evidence.*' 
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rant.  Snyder  v.  Thompson  [Iowa]  112  NW 
239.  Burden  on  policeman  to  justify  arrest 
as  per  his  notice  of  justification.  Tubbs  v. 
Haessig    [Mich.]    112   NW    750. 

75.  Robinson  &  Co.  v.  Green  [Ala.]  43 
S  797. 

76.  In  suit  against  a  license  inspector, 
evidence  held  admissible  to  show  that 
person  making  the  arrest  was  defendant's 
deputy  during  the  month  in  which  the  ar- 
rest was  made.  Gambill  v.  Fuqua  [Ala.]  42 
S  735.  On  issue  of  whether  one  acted  as 
defendant's  agent,  held  error  to  admit  evi- 
dence that  when  he  arrested  plaintiff  he 
entered  a  charge  of  vagrancy  against  him. 
Missouri,  etc.,  R.  Co.  v.  Cherry  [Tex.  Civ. 
App.]    17  Tex.  Ct.  Rep.  29,  97  SW  712. 

«i'.  Certain  evidence  held  admissible  to 
show  extent  and  character  of  an  agent's 
authority  and  to  show  plaintiff  was  un- 
lawfully restrained  of  his  liberty.  Robin- 
son &  Co.  V.  Green    [Ala.]    43  S  797. 

7S.     Gambill   v.    Fuqua    [Ala.]    42    S   735. 

79.  Could  be  shown  that  plaintiff  stole 
a  ride  on  a  moving  train.  East  v.  Brooklyn 
Heights  R.  Co.,  115  App.  Div.  683,  101  NYS 
364. 

SO.  Instructions  of  superior  officers  as 
to  arrest.  Klein  v.  Pollard  [Mich]  112  NW 
717. 

81.  Evidence  of  extent  of  plaintiff's 
mental  suffering  and  that  he  required 
treatment  held  competent.  Illinois  Central 
R.  Co.  V.  Wilson  [Ky.]  103  SW  364.  Im- 
proper to  allow  him  to  testify  as  to  certain 
hallucinations.      Id. 

82.  Admissible  in  support  of  an  allega- 
tion that  he  had  incurred  expense  to  secure 
his  release.  Neves  v.  Costa  [Cal.  App.]  89 
P  860. 

83.  Missouri,  etc.,  R.  Co.  v.  Cherry  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  29.  97  SW  712. 


84.  That  plaintiff  was  under  bail  part  of 
time.     Neves   v.   Costa    [Cal.   App.]    89   P   860. 

85.  Smyth  v.  State  [Tex.  Cr.  App.]  19 
Tex.  Ct.   Rep.  338,   103   SW  899. 

86.  In  suit  against  policeman,  justifica- 
tion for  arrest  was  for  jury.  Tubbs  v. 
Haessig   [Mich.]    112  NW   750. 

87.  Modification  of  instruction  so  as  to 
include  idea  of  "implied"  authorization  of 
carrier's  agents  to  cause  an  arrest  held 
not  prejudicial.  Carmody  v.  St.  Louis  Tran- 
sit Co.,  122  Mo.  App.  338,  99  SW  495.  In  a 
criminal  prosecution,  an  instruction  on  in- 
tent and  ignorance  of  law  properly  refused 
and  another  considered  proper.  Smyth  v. 
State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  338, 
103   SW  899. 

88.  In  prosecution  for  arresting  a  father 
for  telling  his  son  that  defendants  were 
after  him  for  army  desertion,  instruction 
held  prejudicial  to  commonwealth  as  leav- 
ing jury  to  consider  that  father  had  com- 
mitted some  offense.  Commonwealth  v. 
White,  30  Ky.  L.  R;  1322,  101  SW  331. 

89.  Evidence  held  to  authorize  instruc- 
tion as  to  effect  of  an  understanding  be- 
tween the  parties  that  plaintiff  should  be 
released  after  staying  at  a  station  over 
night  and  should  make  no  claim  for  dam- 
ages. Bates  V.  Reynolds  [Mass.]  81  NE 
260.  Instructions  properly  refused  as  not 
being  supported  by  the  evidence  and  be- 
cause there  was  no  plea  of  justification. 
Gambill  v.  Fuqua  [Ala.J  42  S  735.  In- 
structions properly  refused  as  ignoring 
evidence  of  defendant's  ratification  of  acts 
of  his  deputy.  Id.  Properly  refused  as 
ignoring  ratification  by  principal.  Robin- 
son  &  Co.   v.   Green    [Ala.]    43  S  797. 

90.  No  new  cases  have  been  found  for 
this  topic  during  the  period  covered  by 
volume    9.     See    5    C.    L.    1415. 
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Larceny  by  trick  and  general  rules  of  criminal  law  and  procedure  ®-  are  ex- 
cluded. 

Elements  of  offense.^^ — It  must  appear  that  accused  knowingly  made  a  false  pre- 
tense ®*  with  intent  to  cheat  and  def raud/°  and  by  such  pretense  actually  did  defraud 
and  obtain  the  property.^*'  A  false  pretense  is  such  a  fraudulent  representation  of  a 
fact  past  or  existing  by  one  who  knows  it  to  be  untrue  as  is  adapted  to  induce  the 
person  to  whom  it  was  made  to  part  with  something  of  value, "^  and  it  may  consist 
of  any  act,  word,  or  token  knowingly  and  designedly  employed  to  defraud  another 
of  personalty.^^  While  a  mere  promise  or  representation  as  to  something  to  take 
place  in  the  future  does  not  amount  to  a  pretense,^'*  yet  a  promise  and  a  statement  as 
to  an  existing  fact  may  be  considered  together  where  the  latter  becomes  effective  only 
by  reason  of  the  former.^  Knowledge  of  county  officers  that  a  claim  presented  is 
false  will  not  be  imputed  to  the  county  for  the  protection  of  one  who  fraudulently 
obtains  money  thereon."  It  being  shown  that  money  was  obtained  with  intent  to 
defraud,  it  is  immaterial  to  whom  the  benefit  subsequently  accrued.^ 

The  place  of  the  crime.* 

Statutory  cheats,  swindling,  etc.^ — Among  the  offenses  especially  prohibited  by 
statute  may  be  mentioned  the  presentation  of  fraudulent  claims,^  the  passing  of  ficti- 
tious bank  notes  of  banks  not  in  existence,'  the  working  of  the  so-called  '"'confidence 
game,"  ^  and  the  obtaining  of  money  or  other  property  on  a  contract  of  hiring  with 


91.  See  Larceny,   8  C.   L.   699. 

92.  See  Criminal  Law,  9  C.  L.  851;  Indict- 
ment and  Prosecution,  8  C.  L.   189. 

OS.     See   7  C.  L.   1646. 

»4.     State   V.    Briscoe    [Del.]    67   A    154. 

95.  State  v.  Briscoe  [Del.]  67  A  154. 
That  defendant  was  not  twenty-one  did  not 
prevent  his  committing  the  crime  of  swin- 
dling. Neal  V.  State  [Tex.  Cr.  App.]  19  Tex. 
Ct.   Rep.   108,   101  SW   212. 

90.  State  v.  Briscoe  [Del.]  67  A  154. 
Must  be  shown  that  representations  were 
made;  that  they  were  knowing-ly  and  de- 
signedly false,  and  made  with  intent  to 
deceive  and  defraud;  that  they  did  deceive; 
that  they  related  to  existing  facts  or  past 
events;  that  other  party  was  induced  to 
part  with  property  in  reliance  thereon. 
Goddard   v.   State    [Ga.    App.J    58    SE   304. 

97.  State  v.  Briscoe  [Del.]  67  A  154. 
Representation  that  another  had  agreed  to 
go  on  defendant's  note  held  of  existing 
fact.  Fairy  v.  State  [Tex.  Cr.  App.]  17 
Tex.  Ct.  Rep.  314,  97  SW  700.  Person  guilty 
who  obtained  goods  by  false  representa- 
tions that  he  had  a  contract  with  another 
for  upholstering  of  certain  articles  at  a 
certain  price.  Martin  v.  Com.  [Ky.]  102 
SW  273.  False  representation  of  game 
protector  that  he  had  the  right  to  receive 
money  for  logs  cut  from  state  forest  pre- 
serve held  not  to  sustain  conviction  for 
larcer.y  by  fals'e  representations.  People 
V.  Klock.  55  Misc.  46,  106  NYS  267.  That 
accused  threatened  to  prosecute  complain- 
ant for  disturbing  religious  worship,  but 
desisted  on  payment  of  $10,  held  no  viola- 
tion of  Pen.  Code  1895,  §  670.  Franklin  v. 
State   [Ga.  App.]    58  SE  491. 

98.  State    V.    Briscoe    [Del.]    67    A   154. 

Mere  acts  without  any  verbal  representa- 
tions may  be  sufficient  to  constitute  swin- 
dling. Including  weight  of  iron  in  sale  of 
hogs.  Speer  v.  State  [Tex.  Cr.  App.]  17 
Tex.  Ct.  Rep.  297,  97  SW  469. 


99.  State  V.  Hollingsworth,  132  Iowa, 
471,    109    NW   1003. 

1.  Indictment  charging  that  defendant 
represented  he  had  arranged  to  go  into 
bu.^iness,  that  he  would  be  married,  would 
go  and  establish  the  business,  etc.,  hela  not 
demurrable.  State  v.  Hollingsworth,  132 
Iowa,    471,    109   NW   1003. 

2.  State  V.   Talley    [S.   C]    57   SE   618. 

3.  Where  accused  swindled  in  sale  of 
hogS'  belonging  to  son  and  later  turned 
money  over  to  son.  Speer  v.  State  [Tex. 
Cr.    App.J    17    Tex.    Ct.    Rep.    297,    97    SW    469. 

4.  5.     See   7   C.   L.   1648. 

6.  On  the  issue  of  whether  accused  ob- 
tained money  from  a  county  on  false  rep- 
resentations that  it  was  owing  him,  it  is 
immaterial  that  the  claim  presented  was 
not  in  perfect  legal  form.  State  v.  Talley 
[S.  C]  57  SE  618.  Rev.  St.  1898.  §  4083, 
punishing  the  presentation  of  fraudulent 
claims  to  public  officers  not  amended  or 
superseded  by  Laws  1903,  c.  48,  amending 
Laws  1901,  c.  137,  relative  to  presentation 
of  bounty  claims.  State  v.  Swan.  31  Utah, 
336,  88   P  12. 

7.  Two  incomplete  bank  notes  pasted  to- 
gether held  false  and  fictitious  within  Pen. 
Code,  §  476.  People  v.  Harben  [Cal.  App.] 
91  P  398.  Pen.  Code,  §  470,  relating  to 
signing  name  of  fictitious  person  with  In- 
tent to  defraud,  h^ld  not  applicable  to 
§  476.     Id. 

8.  Procuring  cash  deposit  from  applicant 
for  e.mploymertt  by  representations  that 
defendant  was  conducting  a  large  business 
held  to  violate  Kurd's  Rev.  St.  p.  692,  c.  38. 
Hughes  V.  People,  223  lU.  417,  79  NW  137. 
Obtaining  money  by  bogus  check.  Juretich 
V.  People,  223  111.  484.  79  NB  181.  That 
defendant  sold  stock  in  a  gold  mining  com- 
pany guaranteeing  it  to  pay  a  certain  amount 
each  year  held  not  to  render  him  guilty 
of  obtaining  money  by  confidence  game. 
Lory    V.   People    [111.]    82    NE    261.     Inducing 
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intent  to  defraud.®  In  Texas  the  acquisition  of  title  to  property  by  false  pretext  is 
swindling,  whereas  the  acquisition  of  mere  possession  by  such  pretext  is  theft."  A 
false  oral  representation  as  to  the  present  truth  of  a  formal  written  financial  state- 
ment is  sufficient  under  the  New  York  statute  requiring  representations  as  to  a  pur- 
chaser's ability  to  pay  for  goods  to  be  in  writing  in  order  to  make  them  criminal.^^ 
The  word  "person"  as  used  in  a  statute  punishing  one  who  obtains  money  or  property 
from  "any  other  person"  includes  a  corporation.^^ 

Defenses.^^ — In  a  few  states  it.  is  held  that  no  conviction  can  be  had  for  in- 
ducing one  to  part  with  money  or  property  for  an  illegal  purpose/*  but  in  a  prosecu- 
tion for  obtaining  a  loan  it  is  no  defense  that  the  loan  was  usurious.^^  That  de- 
fendant was  acting  as  attorney  for  the  one  to  whom  he  made  the  representations 
does  not  relieve  him  from  criminal  responsibility  therefor.^" 

Limitations.''-' 

The  indictment}^ — All  the  essential  elements  of  the  offense  must  be  set 
forth  ^®  with  precision  and  certainty.^"  Thus  it  must  be  sufficiently  shown  that 
accused  knowingly  ^^  made  false  representations  ^^  as  to  past  or  existing  facts/' 
feloneously  and  designedly  pretending  them  to  be  true/*  and  with  a  present  intent 
to  defraud  and  deceive/^  that  these  were  relied  on/^  and  that  money  or  something 


prosecutor  to  part  with  money  on  defend- 
ant's representations  that  he  would  engage 
in  business  with  prosecutor  held  obtaining 
money  by  confidence  game,  and  not  a  mere 
breach  of  a  civil  contract.  Chilson  v. 
People,   224  111.    535,   79   NE   934. 

9.  Act  Aug.  15,  1903,  does  not  deny  equal 
protection  of  law.  "Vance  v.  State  [Ga.]  57 
SE  8S9.  Not  Invalid  for  failure  to  declare 
measure  of  proof  sufficient  to  overcome 
presumption  of  fraudulent  intent  declared 
to  arise  on  proof  of  certain  facts.  Id.  Not 
in  conflict  with  provision  providing  for  uni- 
formity of  opera,tion  throughout  the  state 
(Id.),  nor  with  provision  for  public  and 
speedy  trial  by  jury  (Id.).  Does  not  vio- 
late constitutional  inhibition  against 
amendments  or  repeals  by  mere  reference 
to  title  or  section.  Id.  The  statute  was 
not  designed  to  create  a  remedy  for  the 
collection  of  debts  or  for  compelling  per- 
fonnance  of  contracts.  Mulkey  v.  State,  1 
Ga.  App.  521.  57  SE  1022;  Heywood  v.  State, 
1  Ga.  App.  530,  57  SE  1025.  Provision  creat- 
ing presumption  of  fraudulent  intent  on 
proof  of  obtaining  money  on  contract,  fail- 
ure to  perform,  etc.,  must  be  restricted  in 
application  so  as  not  to  result  in  imprison- 
ment for  debt  or  nonperformance  of  contract. 
Mulkey  v.  State,  1  Ga.  App.  521.  57  SE  1022. 
Evidence  as  a  ■whole  must  show  beyond 
reasonable  doubt  that  fraudulent  intent 
existed  at  time  money  was  obtained.  Id. 
Hence  accused  should  not  be  convicted 
where  he  engaged  in  the  promised  services 
so  long  as  to  make  it  unreasonable  to  pre- 
sume that  he  did  not  intend  to  perform.     Id. 

10.  Obtaining  money  to  be  used  in  pay- 
ing express  charges  swindling  an.d  not 
theft.  Blnk  v.  State  [Tex.  Cr.  App.]  17 
Tex.   Ct.    Rep.    469,    98    SW    863. 

11.  People    V.    Levin,    104    NTS    647. 

12.  State  V.  Briscoe    [Del.]    67   A  154. 

13.  See  7  C.  L.  1649. 

14.  On  horse  race  betting.  No  convic- 
tion under  statute  on  larceny  by  false  pre- 
tense, etc.,  recommending  legislation  on 
the   subject.     People   v.    Tompkins,    186   N.   Y. 


413,  79  NE  326.  Where  complainant  parted 
with  monej'  for  logs  sold  from  state  forest 
preserve  contrary  to  law.  People  v.  Klock, 
55    Misc.    46,    106    NYS    267. 

15.  People  V.  Roller,  116  App.  Div.  173, 
101   NYS   518. 

16.  Obtaining  money  on  representations 
thfit  a  bond  was  valid.  People  v.  Colmey, 
117   App.   Div.    462,    102  NYS   714. 

17.  18.     See    7    C.    L.    1650. 

19.  Indictment  held  to  state  all  essential 
elements  of  offense  of  passing  fictitious 
bank  note  on  bank  not  in  existence.  People 
V.  Harben  [Cal.  App.]  91  P  398.  Indictment 
for  obtaining  credit  by  false  representa- 
tions as  to  assets,  etc.,  held  sufficient.  Kln- 
ard  V.  State,   1   Ga.  App.   146,   58   SE   263. 

20.  Information  for  presenting  fraudu- 
lent claims  to  county  clerk  for  allowance 
held  sufficiently  certain.  State  v.  Swan,  31 
Utah,   336,    88   P   12. 

21.  Information  for  obtaining  goods  by 
false  pretenses  in  exchange  for  land  held 
to  sufficiently  allege  scienter.  State  v.. 
Roberts,   201  Mo.   702,   100   SW   484., 

22.  Must  allege  facts  from  which  it  may 
appear  wherein  the  representations  were 
false  or  fraudulent.  People  v.  Carpenter 
[Cal.   App.]    91   P  809. 

23.  That  the  representations  alleged  are 
not  all  of  existing  facts  does  not  render 
the  indictment  defective.  That  some  were 
as  to  hopes  and  Intentions.  People  v.  Sattle- 
kau,  104  NYS  805. 

24.  Information  bad  for  failure  to  state 
that  accused  feloniously,  designedly,  and 
falsely  pretended  that  an  abstract  was 
true.  State  v.  Roberts,  201  Mo.  702,  100 
SW  484.  Use  of  words  "by  virtue  of  the 
premises,  to  wit,"  followed  by  particulars, 
held  not  to  destroy  effect  of  previous  alle- 
gation that  defendant  falsely  and  felon- 
iously pretended  that  another  was  owner 
of  land.      Id. 

25.  Held  to  sufficiently  allege  intention 
to  appropriate  an  amount  of  money  in 
excess  of  that  to  which  accused  was  en- 
titled.    Speer    v.    State    [Tex.    Cr.    App.]    17 
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of  value  was  obtained  thereby.^^  It  must  also  be  shown  from  whom  the  property 
was  obtained  -^  and  what  was  it  character,-"  and  amount  or  value,^°  but  a  state- 
ment that  accused  intended  to  defraud  of  a  certain  sum  in  money  sufficiently 
places  a  value  on  the  property  which  he  intended  to  procure,^^  and  it  need  not  be 
stated  who  owned  property  falsely  represented  by  accused  to  be  owned  by  him ;  ^^ 
neither  is  it  necessary  to  allege  the  purpose  for  which  complainant  paid  the  money 
to  accused.^^  That  some  of  the  statements  in  the  indictment  are  inconsistent 
does  not  necessarily  render  it  demurrable.^*  Where  two  counts  charge  the  same 
transaction,  the  state  is  not  required  to  elect.^* 

Evidence;  admissibility.^^ — The  intent  to  defraud  may  be  established  by  either 
direct  or  circumstantial  evidence,^^  such  as  by  proof  of  similar  transactions  in 
which  accused  participated.^^  Minor  false  representations  connected  with  and  sur- 
rounding the  main  false  representations  relied  on  are  admissible  as  part  of  the  res 
gestae.^^ 


Tex.  Ct.  Rep.  297,  97  SW  469.  Indictment 
charging  defendant  with  assigning  wages 
and  subsequently  collecting  them  himself 
held  insufficient  to  show  violation  of  Pen. 
Code,  §  670,  against  cheating  by  any  de- 
ceitful means  or  artful  practice,  it  not 
stating  that  representations  were  made 
with  intent  to  defraud  or  with  present  in- 
tent to  himself  collect  the  wages.  Craw- 
ford V.   State   [Ga.  App.J   58   SE  301. 

26.  The  indictment  need  not  expressly 
state  that  complainant  relied  on  the  repre- 
sentations. People  V.  Sattlekau,  104  NYS 
805.  An  equivalent  allegation,  as  that  ac- 
cused obtained  the  money  or  property  by 
the  aid  and  color  of  the  representations 
set  out,  and  with  intent  to  defraud,  is 
sufficient.  Id.  Allegation  that  prosecutor 
was  induced  to  part  with  the  property  suffi- 
cient without  distinct  allegation  of  reli- 
ance. Fairy  v.  State  [Tex.  Cr.  App.]  17 
Tex.   Ct.    Rep.   314,    97    SW    700. 

27.  Indictment  fatally  defective  for  fail- 
ure to  aver  that  accused  obtained  money 
or  other  thing  of  value  from  alleged  fraud- 
ulent sale  of  stock.  In  re  Waterman  [Nev.] 
89  P.  291.  Allegation  that  prosecutor  sold 
and  delivered  certain  goods  in  exchange  for 
a  pretended  conveyance  held  sufficient  al- 
legation that  deed  was  delivered  to  and 
received  by  prosecutor  in  excnange  for  the 
property  delivered  to  accused.  State  v. 
Roberts,   201   Mo.   702,    100   SW   484. 

28.  Information  that  accused  intended  to 
defraud  R  and  C  held  good  though  it 
stated  only  that  he  obtained  money  from 
C,  Pen.  Code,  §  956,  making  Immaterial 
erroneous  allegations  as  to  person  injured. 
People  v.  Hines   [Cal.  App.]    89  P  858. 

20.  The  character  of  the  property  ob- 
tained must  be  alleged  with  the  same  de- 
gree of  certainty  as  is  required  in  an  in- 
dictment for  larceny.  Failure  to  state  what 
character  of  money  was  obtained.  In  re 
Waterman    [Nev.]    89   P   291. 

30.  Information  held  to  sufficiently  state 
of  what  amount  it  was  intended  to  defraud. 
Speer  v.  State  [Tex.  Cr.  App.]  17  Tex.  Ct. 
Rep.   297,   97   SW   469. 

31.  Speer  v.  State  [Tex.  Cr.  App.]  17  Tex. 
Ct.   Rep.   297,  97   SW   469. 

32,33.  People  v.  Hines  [Cal.  App.]  89  P 
858. 


sufficient  whether  she  was  man  or  woman. 
State  v.  Hollingsworth,  132  Iowa,  471,  109 
NW   1003. 

35.  Charging  transaction  as  theft  and 
swindling.  Bink  v.  State  [Tex.  Cr  App.] 
17   Tex.   Ct.    Rep.    469.    98   SW    863. 

36.  See   7   C.   L.    1651. 

Hold  adiniN.sible:  Contract  for  services  ex- 
ecuted by  accused  who  signed  by  mark  held 
admissible  after  proof  by  witnesses  who 
signed  his  name.  Campbell  v.  State  [Ala.] 
43    S   743. 

Not  admissible:  On  trial  for  swindling  by 
false  representations  as  to  ownership  of 
property,  claim  affidavits,  bonds,  etc.,  filed 
by  third  persons  to  a  levy  on  certain  prop- 
erty as  defendant's  held  not  admissible. 
Kinard   v.   State,   1    Ga.   App.    146,    58    SE   263. 

37.  State   v.   Briscoe    [Del  ]    67   A   154. 

38.  Juretich  v.  People,  223  111.  484,  79  NE 
181;  People  v.  Levin.  104  NYS  647.  In  pros- 
ecution for  obtaining  money  from  county 
on  false  claims.  State  v.  Talley  [S.  C]  57 
SE  618.  For  obtaining  personalty  in  ex- 
change for  realty  not  owned  by  defendants. 
State  v.  Roberts,  201  Mo.  702,  100  SW  484. 
The  facts  when  clearly  proven  usually 
speak  for  themselves,  and  other  proof  of 
guilty  intent  is  not  required.  State  v. 
Sparks  [Neb.]  113  NW  154.  In  such  cases, 
evidence  of  similar  and  independent  trans- 
actions should  not  be  received.  Id.  But 
when  the  transaction  relied  on  is  such  as 
to  require  further  proof  of  guilty  knowl- 
edge, and  Intent,  evidence  of  like  crimes, 
committed  in  like  manner,  at  or  about  the 
same  time,  or  as  part  of  the  same  scheme, 
may  be  received.  Id.  That  an  indictment 
for  presenting  a  false  claim  in  an  account 
set  forth  the  entire  account,  and  specific- 
ally charged  that  one  item  was  fraudu- 
lent, did  not  preclude  state  from  showing 
falsity  of  other  items.  Thomas  v.  Ten 
[Ariz.]  89  P  591.  Evidence  of  subsequent 
passing  of  fictitious  bank  notes  held  ad- 
missible on  intent  and  for  identification  of 
defendant.  People  v.  Harben  [Cal.  App.J 
91  P  398.  Evidence  of  similar  representa- 
tions made  to  another  at  about  same  time 
liold  admissible  in  corroboration  of  prose- 
cutor as  to  fact  that  representations  were 
made,  as  being  inconsistent  with  plea  of 
not    guilty.     People   v.   Ward    [Cal.   App.]    89 


84.     Not   demurrable    for    failure    to   allege    P   874. 
the    sex    of    prosecutrix,    allegations    being  |      39.     People   v.   Colmey,   117   App.   Div.    462, 
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Sufficiency  of  proof. *° — The  state  must  establish  all  the  elements  of  the  of- 
fense.*^ It  is  not  sufficient  to  establish  facts  which  would  render  accused  liable  in  a 
civil  action  or  subject  him  to  prosecution  under  some  other  provision  of  the  crim- 
inal statute.*^  Where,  however,  several  false  pretenses  enter  into  a  transaction, 
proof  of  any  one  of  them  constituting  an  operative  cause  is  sufficient  to  support 
a  verdict  of  guilty,*^  and  the  jury  may  take  into  consideration  the  acts  and  conduct 
of  the  parties  in  determining  the  truth  or  falsity  of  the  representations.**  So,  also, 
the  state  need  not  prove  that  accused  obtained  the  particular  sum  of  money  speci- 
fied in  the  indictment.*^    A  material  variance  is  fatal.*® 

Instructions  and  verdicts.*'' — The  court  should  instruct  on  the  question  of  in- 
tent *®  and  should  not  invade  the  province  of  the  jury.*^  This  question  of  intent 
is  one  of  fact  for  the  jury  where  circumstances  are  relied  on  which  have  some  ten- 
dency to  negative  fraud. ^°  Accused  cannot  complain  of  the  omission  of  statutory 
terms  from  a  charge  where  such  omission  is  favorable  to  him,^^  and  instructions 
not  warranted  by  the  evidence  are  properly  refused.^^  Formal  defects  in  verdict, 
not  prejudicial,  are  not  fatal. ^^ 

False    Representations;    False    Swearing;    Falsifying   Records;    Family    Settle- 
ments;  Federal  Procedure;    Fellow-servants,  see  latest  topical  index. 


102   NYS    714;    People   v.    Sattlekau,    104    NYS 
805. 

40.  See   7    C.    L.    1653. 

41.  Evidence  sufficient  to  sustain  convic- 
tion for  obtaining  money  by  means  of  bo- 
gus check.  Juretich  v.  People,  223  III.  484, 
79  NE  181.  For  larceny  by  false  pretenses. 
People  V.  Sattlekau,  104  NYS  805.  For  ob- 
taining money  by  false  pretenses.  People 
V.  Wa,rd  [Cal.  App.]  89  P  874.  To  show 
that  defendant  made  false  representations 
as  to  validity  and  value  of  a  bond  upon 
which  he  obtained  a  loan  and  that  bond 
was  worthless.  People  v.  Colmey,  117  App. 
Div.    462,   102   NYS   714. 

Evidence  insufficient  to  show  swindling 
in  horse  trade.  Goddard  v.  State  [Ga.  .^.pp.] 
58  SE  304.  To  show  beyond  reasonable 
doubt  that  representations  were  false.  Swift 
v.  State,  126  Ga.  590,  55  SE  478.  To  show 
false  representations.  Fairy  v.  State  [Tex. 
Cr.  App. 3  17  Tex.  Ct.  Rep.  314,  97  SW  700. 
To  sustain  verdict  for  cheating  by  false 
representations  as  to  ownership  of  prop- 
erty. Kinard  v.  State,  1  Ga.  App.  146,  58 
SE  263.  To  sustain  allegation  that  defend- 
ant knew  that  his  representations  as  to 
ownership  of  property  were  false.  Carlisle 
V.  State   [Ga.  App.]   58  SE  1068. 

42.  Evidence  insufficient  to  sustain  con- 
viction for  obtaining  a  cashier's  check  by 
means  of  confidence  game.  Dorr  v.  People, 
228    in.    216,    81    NE    851. 

43.  People  v.   Ward    [Cal.   App.]    89   P   874. 

44.  That  accused  never  called  for  a  draft, 
but  left  county.  People  v.  Ward  [Cal.  App.] 
89   P   874. 

45.  Sufficient  to  show  that  any  sum  of 
paper  money  was  obtained.  State  v.  Bris- 
coe   [Del.]    67    A    154. 

46.  Proof  that  a  check  was  obtained  is 
a  fatal  variance  from  an  indictment  charg- 
ing the  obtaining  of  money.  Lory  v.  Peo- 
ple [111.]  82  NE  261.  In  prosecution  for  ob- 
taining money  on  contract  of  hiring,  evi- 
dence held  to  sliow  a  variance  between  con- 
tract alleged  and  that  proven.  Chappie  v. 
State,  126  Ga.   638,   55  SE  471. 


47.  See    7    C.   L.    1653. 

48.  To  give  to  jury  Pen.  Code  1895.  5  31, 
held  not  sufficient  compliance  with  request 
to  charge  on  question  of  criminal  intent. 
Ager  v.  State  [Ga.  App.J  58  SE  374.  In  a 
prosecution  for  obtaining  money  on  a  con- 
tract with  intent  not  to  perform,  the  in- 
tention of  accused  at  the  time  of  obtaining 
the  money  is  so  directly  in  issue  that  the 
court  should  instruct  thereon  even  in  the 
absence  of  any  request.  Mulkey  v.  State, 
1  Ga.  App.  521,  57  SE  1022.  In  prosecution 
for  swindling,  in  sale  of  hogs,  by  receiv- 
ing pay  for  excessive  weight,  instruction  on 
intent  held  sufficient.  Speer  v.  State  [Tex. 
Cr.  App.]    17  Tex.  Ct.  Rep.  297.  97  SW  469. 

49.  Instructions  held  to  invade  province 
of  jury.     Campbell  v.   State    [Ala.]    43   S   743. 

50.  Error  to  authorize  jury  to  infer  fraud 
if  accused  knew  that  representations  were 
false.     State  v.  Hicks    [S.  C]    57   SE   842. 

51.  Instruction  omitting  statutory  words 
"or  attempt  to  obtain"  money,  etc.,  not  fa- 
tally defective.  Chilson  v.  People,  224  111. 
535,  ,79   NE   934. 

52.  Instruction  that  if  defendant  had 
part  of  cotton  on  which  he  obtained  a  loan 
properly  refused,  there  being  nothing  to 
show  that  what  he  had  would  reduce  debt 
below  $50.  Abbott  v.  State  [Tex.  Cr.  App.J 
17  Tex.  Ct.  Rep.  294,  97  SW  488.  Instruction 
referring  to  other  cotton  not  included  in 
mortgage  properly  refused.  Id.  Wliere  ven- 
dor brought  to  vendee  an  inferior  horse, 
instruction  that  its  value  should  be  de- 
ducted from  that  of  horse  sold,  and  if  this 
made  a  difference  of  less  than  $50  accused 
would  be  guilty  only  of  a  misdemeanor, 
properly  refused  where  inferior  horse  was 
not  accepted.  Neal  v.  State  [Tex.  Cr.  App.] 
19    Tex.    Ct.    Rep.    108,    101    SW   212. 

53.  Verdict  of  guilty  as  charged  and  that 
property  obtained  was  of  "amount"  of  $200. 
Allegation  as  to  value  could  be  eliminated 
as  surplusage.  People  v.  Hines  [Cal.  App.] 
89  P  85S. 
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Rights,  duties  and  regulations.^^^  "^  *^-  ^-  ^^^* — The  duty  to  construct  and  main- 
tain a  fence  may  be  imposed  by  contract.^*  By  statute  in  most  states,  railroads  are 
required  to  construct  and  maintain  fences  along  their  right  of  way,^"  and  in  some 
states  one  must  enclose  his  lands  before  he  may  recover  for  trespasses  thereon  by 
stock.^®  Statutes  also  frequently  provide  for  the  construction  and  maintenance  of 
partition  fences.®'^ 

Consti-nction,  maintenance  and  cost.^^^  "^  ^-  ^-  ^^^* — A  statutory  partition  fence 
must  be  of  a  character  permitted  by  the  statute  ^^  and  located  on  the  division  line,^^ 
and  if  not  so  located  ejectment  will  lie.°°  Where  the  maintenance  of  a  partition 
fence  has  been  assigned  by  the  viewers,  it  may  be  replaced  by  any  other  lawful 
fence.^^  In  order  to  bring  a  hedge  fence  within  the  statutory  provision  that  it 
shall  not  be  cut  back  if  it  protects  an  orchard,  etc.,  it  must  be  affording  present  pro- 
tection.*^ 

Crimes  and  penalties.^^^  ^  ^-  ^-  ^^^^ — It  is  a  criminal  offense  in  Nebraska  to  con- 
struct a  barbed  wire  fence  across  a  road  or  track  in  common  use.®^  The  Missouri 
penal  statute  prohibiting  the  cutting  of  fences  is  not  limited  to  partition  fences,®* 
but  applies  to  a  fence  entirely  upon  the  land  of  one  ®^  which  does  not  lead  to  the  in- 
closure  of  the  other,*®  and  a  statement  for  the  cutting  of  such  fence  need  not  allege 
that  the  adjoining  fields  were  under  cultivation  or  that  statutory  notice  was  not 


54.  "Where  two  adjoining  landowners 
agree  that  each  shall  build  and  maintain 
one-half  of  line  fence  "entirely  on  his 
own  land,"  such  fence  does  not  constitute  a 
statutory  division  fence,  but  duties  and 
rights  of  parties  are  contractual.  McLean 
V.  Berkabile,  123  Mo.  App.  647,  100  SW  1109. 

55.  See  Railroads,  8   C.   L.    1590. 

56.  See  Trespass,  8  C.  L.  2147;  Animals, 
9  C.  L.   100. 

57.  Code,  §  2355,  providing  that  owners 
of  adjoining  lands,  except  timber  lands  used 
only  for  timber  thereon,  shall  erect  fences, 
etc.,  does  not  apply  to  or  require  erection  of 
fence  on  each  side  non-navigable  division 
river,  the  bed  being  necessarily  regard- 
ed as  uninclosed  land.  Foster  v.  Bussey, 
132  Iowa,  640,  109  NW  1105.  Fact  that 
Kurd's  Rev.  St.  1905,  c.  54,  §  7.  authorizes 
fence  viewers  to  assign  hedge  partition 
fence  belonging  to  one  to  adjoining  owner 
to  maintain,  and  thus  giving  right  of  re- 
moval, held  not  unconstitutional  as  taking 
property  without  due  process  of  law.  Hill 
V.    Tohill,    225    111.    384,    80   NE    253. 

58.  Under  Comp.  Laws,  §  2415,  relating 
to  partition  fences,  held  that  worm  or  Vir- 
ginia fence  may  be  lawfully  built  though 
It  requires  strip  of  land  from  three  to  Ave 
feet  wide,  as  also  may  stump  fence  built  in 
accordance  with  local  practice  and  approved 
by  viewers.  Rose  v.  Linderman,  147  Mich. 
372,   13  Det.   Leg.  N.   1046,   110  NW  939. 

50.  Where  it  requires  strip  from  three 
to  five  feet  wide,  equal  amount  may  be 
taken  from  each  adjoining  pieces,  builder 
not  being  required  to  place  same  on  own 
land.  Rose  v.  Linderman,  147  Mich.  372,  13 
Det.    Leg.    N.    1046,    110    NW    939. 

00.  Rose  V.  Linderman,  147  Mich.  372,  13 
Det.    Leg.    N.    1046,    110    NW    939. 

61.  Where  hedge  fence  was  assigned  to 
one  adjoining  owner,  under  Hurd's  Rev.  St. 
1905,  c.   54,    i   7,  for   maintenance,   held   that 


he  could  replace  with  wire  fence,  without 
adjacent  owner's  consent.  Hill  v.  Tohill, 
225    111.    384,    80   NE    253. 

62.  Mere  Intention  of  adjoining  owner  to 
plant  orchard  at  future  time  held  not 
bringing  ca.=!e  within  Hurd's  Rev.  St.  1905, 
c.  54,  §  3.  Hill  V.  Tohill,  225  111.  384,  80  NE 
253. 

63.  Information  based  on  §  108,  c.  78, 
Comp.  St.  1903,  making  it  unlawful  to 
"build  a  barbed  wire  fence  across  or  in 
any  plain  traveled  road  or  track  in  common 
use,"  which  omits  to  charge  that  track  or 
road  was  in  "common  use,"  is  defective.  Gil- 
bert V.  State  [Neb.]  Ill  NW  377.  Words 
"common  use"  held  to  apply  to  both  roads 
and  tracks.  Gilbert  v.  State  [Neb.]  112  NW 
293. 

64.  Action  held  under  Rev.  St.  1899,  § 
4573  (Ann.  St.  1906,  p.  2486),  for  cutting  of 
fence  wholly  on  plaintiff's  land.  Frederick 
V.  Bruckner  [Mo.  App.]  101  SW  619.  Where 
plaintiff  constructed  fence  on  own  land  and 
did  not  intend  that  defendant  should  use 
the  same,  it  was  not  a  partition  fence. 
Frederick  v.  Bruckner  [Mo.  App.]  101  SW 
619. 

65.  Where  surveyor  ran  two  division 
lines  which  did  not  coincide,  and  evidence 
tends  to  show  that  parties  agreed  to  accept 
one  as  true  boundary,  and  that  plaintiff 
built  fence  on  his  side  thereof  which  was 
torn  down  by  defendant,  agreement  held 
properly  submitted  by  Instruction  as  ques- 
tion of  fact.  Frederick  v.  Bruckner  [Mo. 
App.]    101    SW    619. 

66.  Failure  of  statement  to  allege  that 
fence  destroyed  did  not  lead  into  defend- 
ant's enclosure,  as  required  by  Rev.  St. 
1899,  §  4573,  creating  liability,  was  cured 
by  failure  to  raise  such  objection  by  de- 
murrer. Frederick  v.  Bruckner  [Mo.  App.] 
101    SW    619. 
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given.®'  Where  a  fence  obstructs  a  public  street,  one  inconvenienced  thereby,  may 
remove  the  same  without  liability."'^ 


FERRIES.^'a 


In  many  states  the  granting  of  franchises  generally,  or  to  a  particular  class  of 
persons,*'^  rests  in  the  s«>und  discretion  of  the  court, '°  and  its  Judgment  in  respect 
thereto  is  not  subject  to  collateral  attack.'^^  AMiile  the  posting  of  a  notice  of  ap- 
plication is  jurisdictional  in  Kentucky,''-  the  order  granting  the  right  need  not  show 
such  posting.'^  A  statute  limiting  the  period  for  which  a  franchise  may  be  granted 
will  be  read  into  an  order  silent  in  respect  to  duration.'*  In  Illinois  a  city  may 
acquire  land  for  ferry  purposes  by  condemnation."^  The  right  of  a  ferryman  to  use 
the  property  of  another  for  a  landing  depends  largely  upon  statute.'^®  Ferriage 
charges  are  often  regulated  by  statute  or  other  public  act.'^^  In  Kentucky  a  ferry 
for  hire  '^  cannot  be  established  within  one  mile  of  an  existing  one,  and,  if  so  es- 
tablished, the  operator  thereof  is  liable  in  damages.''^     The  operator  of  a  ferry  is 


67.  Such  provisions  of  Rev.  St.  1899,  § 
4673  (Ann.  St.  1906,  p.  2486),  lield  to  relate 
only  to  partition  fences.  Frederick  v. 
Bruckner   [Mo.  App.]    101   SW  619. 

68.  State  V.  Godwin  [N.  C]  59  SE  132. 
In  prosecution  under  Revisal  1905,  §  3673, 
for  injuring  and  removing  fence  surround- 
fng  yard,  etc.,  whether  fence  was  one  with- 
in statute  and  whether  land  had  been 
dedicated  as  street,  held  under  evidence  for 
Jury.     Id. 

68a.     See  7  C.  L.  1655. 

69.  Under  Shannon's  Code,  §§  1696,  1699. 
1703,  empowering  county  court  to  grant 
franchise  to  one  owning  a  ferry  landing  or 
land  on  both  sides  of  stream,  held  to 
authorize  granting  of  franchise  to  one  who 
was  only  tenant  in  common.  Guinn  v. 
Eaves,  117  Tenn.  524,  101  SW  1154.  One 
operating  ferry,  using  public  road  on  his 
land  as  one  landing  and  land  of  third  per- 
son for  opposite  landing,  has  no  preference 
over  franchise  subsequently  granted  to 
such  third  person,  under  Shannon's  Code, 
§§  1696-1699,  1703  (Id.),  and  such  person 
cannot  increase  his  rights  by  changing 
landing  on  eve  of  litigation   (Id.). 

70.  Granting  of  second  ferry  franchise 
by  county  court,  although  not  necessary  to 
accommodate  public,  held  not  such  abuse  of 
discretion  as  to  authorize  superior  court  to 
interfere.  Guinn  v.  Eaves,  117  Tenn.  524, 
101  SW  1154. 

71.  As  in  action  for  infringement  of 
privilege.  Hatten  v.  Turman  [Ky.]  97  SW 
770. 

72.  Ky.  St.  1903,  §  1804,  providing  that 
no  application  to  establish  ferry  shall  be 
heard  unless  notice  thereof  shall  be  posted, 
etc.  Hatten  v.  Turman  [Ky.]  97  SW  770. 
Evidence  of  posting  of  notice  together  with 
presumption  in  favor  of  validity  of  judg- 
ment establishing  ferry  held  to  show  post- 
ing.    Id. 

73.  Hatton  v.  Turman,  30  Ky.  L.  R.  382, 
98   SW  1000. 

74.  Where  order  establishing  ferry  is 
silent  as  to  the  period  for  which  riglit  is 
granted,  Ky.  St  1903,  §  1802,  prohibiting 
grant  for  more  than  twenty  years,  will  be 
read  into  it,  and  in  action  for  infringement 
of  privilege  it  will  be  conclusively  pre- 
sumed that  it  was  for  twenty  years.  Hatten 
V.  Turman  [Ky.]  97  SW  770;  Hatton  v. 
Turman,    30   Ky.   L.   R.   382,   98   SW   1000. 


75.  Under  Kurd's  Rev.  St.  1905,  c.  24,  § 
194,  providing  that  it  shall  be  lawful  for  a 
city  "to  build  or  acquire  ferries,  by  pur- 
chase, lease,  or  gift,"  city  may  con- 
demn land  for  ferry  purposes  and  is  not 
limited  to  acquisition  by  "purchase,  lease, 
or  gift."  Helm  v.  Grayville,  224  111.  274, 
79  NE  689.  Hurd's  Rev.  St.  1905.  c.  55,  §  23, 
which  Is  part  of  chapter  on  ferries,  confer- 
ring power  to  take  or  damage  private 
property  for  ferry  landing,  is  not  limited  to 
ferries  to  be  operated  under  such  chapter, 
but  applies  to  ferries  to  be  established 
under  c.  24,  §  194.  Id.  It  is  no  defense  that 
one  landing  will  be  in  another  state,  and 
city  may  not  be  able  to  acquire  a  landing 
there.  Id.  In  proceedings  under  Hurd's 
Rev.  St.  1905,  c.  24,  §  194,  to  condemn  land 
for  ferry  petition  alleging  that  business  in- 
terests of  city  require  greater  ferry  facili- 
ties than  those  afforded  by  existing  ferry 
held  to  sufficiently  show  that  ferry  was 
for    public    purposes.      Id. 

76.  Kirby's  Dig.  §  3556,  providing  that 
person  operating  ferry  and  owning  land  on 
one  side  shall  have  privilege  of  landing  on 
opposite  bank,  held  not  to  give  right  of 
landing  on  private  property,  but  merely  on 
public  property.  Lake  v.  Combs  [Ark.]  104 
SW   544. 

77.  Act  of  February  6,  1799  (Gen.  St.  p. 
1469),  does  not  suffice  to  authorize  chosen 
freeholders  of  Hudson  county  to  fix  rate 
of  ferriage  of  foot  passengers  from  New 
Jersey  to  New  York.  New  York  Cent,  etc., 
R.  Co.  v.  Board  of  Chosen  Freeholders  of 
Hudson  County  [N.  J.  Law]  65  A  860.  As 
to  power  of  states  to  prescribe  charges  on 
interstate  commerce  and  as  to  what  consti- 
tutes such  commerce,  see  Commerce,  9  C.  L. 
583. 

78.  Where  storekeeper  establishes  ferry 
and  issues  tickets  therefor  with  purchases. 
he  is  maintaining  ferry  for  hire  in  violation 
of  Ky.  St.  1903,  §  1820.  Hatten  v.  Turman 
[Ky.]    97  SW  770. 

79.  Where  ferry  privilege  has  been  in- 
fringed, measure  of  damage  is  such  sum  as 
will  compensate  owner  for  tolls  lost.  Hat- 
ten v.  Turman  [Ky.]  97  SW  770.  And  dam- 
ages will  be  presumed  from  showing  that 
public  is  using  defendant's  ferry  and  a 
diminution  of  receipts,  it  not  being  neces- 
sary to  show  that  such  persons  would  have 
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liable  for  injury  to  his  patrons  ^°  through  his  negligence  ^^  unless  such  party  is  also 
negligent.*^  The  county  commissioners  in  Ohio  are  not  liable  for  negligence  in 
the  operation  of  a  free  ferry.^^ 

Fidelity  Insurance;  Filings;  Final  Judgments  and  Obdebs;  Finding  Lost  Goods; 
Findings,  see  latest  topical  index. 

FINES.«3a 

The  scope  of  this  tojiic  is  noted  below.^* 

WTiere  a  verdict  is  against  several  defendants,  it  must  separately  assess  the  fine 
against  each.^*  Fines  imposed  for  the  violation  of  penal  statutes  or  ordinances  are 
not  debts  within  a  constitutional  inhibition  against  imprisonment  for  debt.*^  But 
while  a  sentence  may  provide  for  imprisonment  if  a  fine  and  costs  are  not  paid 
within  a  given  period/^  such  imprisonment  must  not  result  in  a  confinement  for  an 
offense  for  a  longer  period  than  that  prescribed  by  law.^^  Wliere  a  statute  provides 
for  imprisonment  one  day  for  every  dollar  of  fine  and  costs,  and  a  commitment  is 
made  under  several  distinct  and  similar  judgments  simultaneously  entered,  an  in- 
carceration sufficient  to  discharge  one  is  a  discharge  of  all  the  others  in  the  absence 
of  any  order  for  successive  incarcerations.^^  Where  a  misdemeanor  convict  is  sen- 
tenced to  work  with  a  provision  for  discharge  upon  the  payment  of  a  fine,  the  court 


used  his  ferry.  Id.  Where  it  appears  that 
plaintiff's  daily  receipts  for  five  years  were 
about  $1.50  lower  than  for  five  years  prior 
to  infringement,  held  that  verdict  for  $1,000 
was   not  excessive.     Id. 

80.  Liable  for  failure  to  provide  reason- 
ably safe  way  to  board  for  one  intending  to 
take  passage,  though  not  yet  a  passenger 
in  that  fare  has  not  been  paid  or  the  inten- 
tion signified.  Burke  v.  St.  Louis  South- 
western R.   Co.   120  Mo.  App.   683,   97   SW   981. 

81.  Cradle  track  consisting  of  detached 
railway  track  with  Irons  connecting  rails, 
and  which  rested  upon  regular  track  at 
water's  edge  and  arranged  so  as  to  be 
movable,  held  not  a  reasonably  safe  means 
of  getting  foot  passengers  aboard.  Burke 
v.  St.  Louis  S.  W.  R.  Co.,  120  Mo.  App.  683,  97 
SW   981. 

82.  In  action  for  injuries  received  while 
boarding  ferryboat,  instruction  that  point 
of  junction  of  ferryboat  and  dock  may  be 
dangerous,  and  that  plaintiff  was  bound  to 
use  care  accordingly,  held  not  erroneous. 
Gassert  v.  Central  R.  Co.  [N.  J.  Law]  64  A 
1014.  Where  plaintiff  testified  that  cradle 
track  was  not  in  motion  when  he  went 
upon  it,  and  that  he  was  injured  by  sudden 
lurch  thereof,  held  sufficient  to  prevent  per- 
emptory instruction  on  ground  of  contribu- 
tory negligence.  Burke  v.  St.  Louis  S.  W. 
R.  Co.  120  Mo.  App.  683,  97  SW  981.  Verdict 
for  plaintiff  thereon  held  not  so  against  the 
evidence  as  to  indicate  prejudice.  Id.  Neg- 
ligence in  falling  to  observe  that  gangplank 
was  tilted  up,  or  in  slipping  thereon  if  such 
fact  was  observed,  held  for  jury.  Gassert 
V.  Central   R.  Co.    [N.   J.   Law]    64   A  1014. 

83.  Amendment  of  §  845,  Rev.  St.  1892, 
providing  that  county  commissioners  shall 
be  liable  for  negligence  "in  keeping  any 
such  road  or  bridge  in  proper  repair."  held 
not  to  apply  to  free  ferry.  Board  of  Com'rs 
of  Morgan  County  v.  Marietta.  Transfer  & 
Storage  Co.,   75   Ohio   St.   244,   79   NE   237. 

83a.     See  7  C.   L.   1656. 

84.     It     Includes     the     enforcement,     pay- 


ment, and  disposition  of  fines  imposed  on 
conviction    of   crime. 

It  excludes  the  amount  of  fine  which  may 
be  imposed  and  the  determination  of  exces- 
siveness  (See  Criminal  Law,  §  6,  9  C.  L.  851> 
and  the  procedure  for  imposition  (See  In- 
dictment  and   Prosecution,    8   C.    L.    189). 

85.     Perry   v.    State    [Ala.]    43   S   IS. 

88.  Speed  ordinance.  Peterson  v.  State 
[Neb.]     112    NW    306. 

87.  United  States  circuit  court  had 
common-law  jurisdiction  to  commit  one, 
until  he  paid  a  fine  imposed  under  Federal 
Statutes,  for  willful  refusal  to  allow  search 
by  revenue  officers  for  goods  imported 
without  payment  of  duty.  Ex  parte  Bar- 
clay, 153  F  669.  When  a  fine  is  assessed, 
trial  court  must  either  imprison  defendant 
or  sentence  him  to  labor  under  §§  5423-5425, 
Code  1896,  unless  fine  and  costs  are  paid  or 
judgment  confessed.  Perry  v.  State  [Ala.] 
43  S  18.  Judgment  ordering  performance 
of  additional  labor,  not  to  exceed  a  certain 
time,  at  eighty-three  cents  per  day  until 
the  costs  are  satisfied,  is  not  a  determina- 
tion of  the  time  necessary  to  work  out  the 
costs  at  thirty  cents  per  day  as  required  by 
Code  1896,  §  4532.  Moore  v.  State  [Ala.] 
42   S   996. 

88.  Where  six  months  was  limit  for  a 
misdemeanor,  and  prisoner  was  uncondi- 
tionally sentenced  to  jail  for  five  months, 
he  could  not  be  sentenced  to  six  months 
more  if  he  failed  to  pay  a  fine.  Wallace  v. 
State,  126  Ga.  749,  55  SE  1042.  Relator  en- 
titled to  discharge  where,  after  being  fined 
$72.42,  including  costs,  she  remained  in  jail 
twenty-six  days  after  filing  her  affidavit  in 
forma  paiiperis  as  required  by  law.  Ex- 
parte  Woodroe  [Tex.  Cr.  App.]  101  SW  226. 
That  on  one  day  prisoner  claimed  he  was 
sick  did  not  defeat  his  right  to  discharge 
after  confinement  for  sufficient  length  of 
time  to  dlscliarge  the  fine.  Ex  parte  Clay- 
ton [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  236,  103 
SW   630. 

HO.     Peed    v.    Brewster    [Ind.]    79    NE    1039. 
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should  prescribe  a  reasonable  time  for  payment.®"  If  it  fails  to  do  so,  or  prescribes 
two  irreconcilable  limits  within  which  to  pay,  the  law  will  allow  a  reasonable  time.®^ 
One  may  not  insist  on  his  being  required  to  work  out  a  fine  where  under  the  statute 
this  is  left  discretionary  with  the  town  authorities.®^  A  fine  imposed  for  a  criminal 
offense  is  not  enforceable  by  the  state  after  the  death  of  the  person  upon  whom  it 
was  imposed.®'  Though  a  bond  for  the  payment  of  a  fine  does  not  conform  to  the 
requirements  of  a  statute,®*  it  may  constitute  a  valid  common-law  obligation,®'  so 
that  where  the  sheriff  is  subsequently  compelled  to  pay  the  amount  of  the  fine  to 
the  county  ®^  he  may  recover  on  such  bond  against  the  principal  and  sureties.®^ 
A  fine  paid  by  one  convicted  under  a  void  indictment  cannot  be  recovered  by  him  by 
rule  against  the  sheriff  who  collected  it.®*  In  Ohio,  where  fines  for  the  violation  of 
the  municipal  local  option  law  or  the  law  prohibiting  the  sale  of  liquor  on  Sunday 
are  collected  by  the  clerk  of  the  court  of  common  pleas,  they  must  be  paid  by  him 
into  the  county  treasury,®®  and  where  imposed  by  the  municipal  court  they  must  be 
paid  into  the  treasury  of  the  municipality.^ 


FIRES. 


S  1. 

(1361). 


Rights   and   Dntles   Respecting  Fires  1 


8  2. 
§  3. 


Remedies  and  Procedure  (1362). 
Fire  Districts   and  Protection    (1363). 


Insurance  against  fire,^  fires  by  railroads,'  and  liabilities  of  persons  storing 
inflammable  substances,*  are  elsewhere  treated.  • 

§  1.  Rights  and  duties  respecting  fires.^^^  t  c.  l.  les? — Qj^g  ^^gfj^g  g^g  foj.  ^ 
lawful  purpose "  is  not  liable  for  damage  caused  thereby  in  the  absence  of  negli- 
gence,^ but  he  must  exercise  care  commensurate  to  the  danger  to  which  property 
is  exposed.'^    Such  care  is  exacted  in  starting  the  fire,®  in  preventing  its  escape,®  and 


00.  Dunaway  v.  Hodge,  127  Ga.  690,  55 
SE  483. 

91.  "Where  court  prescribed  that  convict 
should  have  five  days,  but  also  that  he 
might  have  until  end  of  sentence.  Duna- 
way  V.  Hodge,  127  Ga.  690,  55  SE  483.  Fif- 
teen days  held  reasonable  Tvhere  sentence 
was    twelve    months'    service.      Id. 

92.  Defendant  subject  both  as  to  fine  and 
costs  to  Code  Cr.  Prac.  §  304,  providing  for 
length  of  confinement.  Rowe  v.  Reneer,  30 
Ky.   L.    R.    545,    99   SW   250. 

93.  A  fine  imposed  for  giving  rebates  In 
violation  of  the  interstate  commerce  act  is 
not  enforceable  against  the  estate  of  the 
accused,  who  died  after  judgment  but  be- 
fore paying  the  fine.  United  States  v. 
Pomeroy,  152  F  279.  Court  imposing  fine 
has  jurisdiction  to  abate  proceedings  on 
motion  of  decedent's  personal  representa- 
tives.     Id. 

94.  Where  it  was  not  made  payable  to 
state  and  within  thirty  days  It  did  not  have 
effect  of  a  judgment  under  Kirbys'  Dig.  §§ 
1091-2475.  Wilson  v.  White  [Ark.]  102  SW 
201. 

95.  V\Mlson   V.   White    [Ark.]    102    SW   201. 

96.  That  he  took  the  Imperfect  bond  did 
not  acquit  him.  Wilson  v.  White  [Ark.]  102 
SW  201. 

97.  Wilson   v.   White    [Ark.]    102    SW    201. 

98.  McDonald  v.   Sowell    [Ga.]    58    SE   860. 

99.  City  of  Mt.  Vernon  v.  Mochwart,  75 
Ohio    St.    529,    80    NE    185. 

1.  Statutes  construed.  City  of  Mt.  Ver- 
non V.  Mochwart,  75  Ohio  St.  529,  80  NE  185. 

9  Curr,  Law.  —  86. 


2.  See  Insurance,  8  C.  L.  377. 

3.  See   Railroads,   8  C.   L.   1655. 

4.  See  Explosives  and  Inflammables,  9  C. 
L.   1345. 

5.  Farmer  may  rightfully  set  Out  fire  on 
his  premises  to  clean  field  of  weeds,  burs, 
etc.      Johnson  v.   Veneman    [Kan.]    89   P   677. 

6.  Generally,  plaintiff  must  show  that 
fire  was  unlawfully  kindled  or  was  negli- 
gently started  or  guarded.  Beckham  v. 
Seaboard  Air  Line  R.  Co.,  127  Ga.  550,  56 
SE  638;  Talmadge  v.  Central  of  Georgia  R. 
Co..   125   Ga.   400,   54   SE   128. 

7.  In  determining  what  constitutes  ordi- 
nary care,  consideration  must  be  given  to 
surrounding  circumstances  and  conditions. 
Talmadge  v.  Central  of  Georgia  R.  Co.,  125 
Ga.  400,  54  SE  128;  Johnson  v.  Veneman 
[Kan.]    89  P  677. 

8.  Evidence  that  brisk  wind  was  blow- 
ing, that  grass  and  thistles  were  tall  and 
dry,  held  to  sustain  finding  of  negligence 
in  starting  fire.  McVay  v.  Central  Cali- 
fornia   Inv.    Co.    [Cal.    App.]    91    P   745. 

9.  Must  exercise  reasonable  care.  Hayes 
V.  Brandt,  80  Ark.  592,  98  SW  368;  King  v. 
Norcross  [Mass.]  82  NE  17;  Mahaffey  v. 
Rumbarger  Lumber  Co.,  61  T\''.  Va.  571,  56 
SE  893.  Railroad  company  held  not  negli- 
gent under  facts  alleged  in  not  dragging 
burning  building  away  so  as  not  to  set  fire 
to  plaintiff's  property.  Beckham  v.  Sea- 
board Air  Line  R.  Co.  127  Ga.  550,  56  SE 
638.  Finding  of  negligence  sustained,  al- 
though it  appeared  that  fire  was  set  out 
while     weather     conditions     were     favorable 
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in  extinguishing  the  same  after  it  has  spread  to  the  property  of  another.^*  It  has 
been  held,  however,  that  one  is  not  liable  for  negligently  permitting  a  fire  to  escape 
from  his  premises  where  he  was  not  responsible  for  its  origin.^^  Defendant's  negli- 
gence must  be  the  proximate  cause  of  the  loss,^^  and  no  recovery  can  be  had  for 
damage  caused  by  a  fire  carried  beyond  his  control  by  a  sudden  and  violent  wind  ^^ 
though,  if  he  negligently  permits  a  fire  to  escape,  it  is  no  defense  that  it  would  have 
missed  plaintiff's  property  had  the  wind  not  changed.^*  No  recovery  can  be  had 
for  losses  which  could  have  been  prevented  by  due  diligence  on  plaintiff's  part.^"* 

§  2.  Remedies  and  procedure.^^ '  ^-  ^-  ^^°^ — Petition  must  allege  negligence 
on  the  part  of  defendant,^®  identify  the  property  destroyed,"  and  aver  title  thereto,^' 
but  in  Massachusetts  contributory  negligence  need  not  be  negatived  where  defendant 
is  charged  with  negligently  permitting  fire  to  escape  onto  plaintiff's  property.^* 
Plaintiff  must  recover  upon  the  cause  of  action  alleged,-"  proving  the  particular 
negligence  charged,^^  which  must  be  shown  to  have  been  the  proximate  cause  of  the 
loss.^^  Plaintiff  must  identify  the  fire  causing  the  loss  as  the  one  negligently  started 
by  defendant,^'  and  must  prove  ownership  of  property  destroyed.-*     The  general 


and  wholly  extinguished  except  at  straw 
stack  from  which  it  spread  during  high 
wind,  although  surrounded  by  burnt  strip. 
Johnson  v.  Veneman  [Kan.]  89  P  677.  In- 
struction held  to  properly  charge  as  to 
liability  of  one  negligently  permitting  fire 
to  escape  which  he  has  originated.  Ma- 
haffey  v.  Rumbarger  Lumber  Co.,  61  W. 
Va.   571,  66   SE   893. 

'  10.  To  constitute  actionable  negligence 
in  "allowing"  a  burning  by  fire  communi- 
cated from  locomotive,  there  must  be 
alleged  negligence  in  communication  or 
other  circumstance  Imposing  duty  to  put 
out  fire.  Atlantic  Coast  Line  R.  Co.  v. 
Benedict  Pineapple   Co.    [Fla.]    42   S  529. 

11.  Mahaffey  v.  Rumbarger  Lumber  Co., 
61  W.  Va.  571,  56  SE  893.  Contrary  holding, 
see  7  C.  L.  1658.  Instruction  that  if  fire 
which  destroyed  plaintiff's  property  started 
upon  defendant's  premises  and  w^as  negli- 
gently permitted  to  escape  therefrom  de- 
fendant Is  liable,  though  It  passed  over 
intervening  property  of  another,  held  er- 
roneous as  Ignoring  defendant's  agency  In 
starting   same.      Id. 

12.  Negligence  of  defendant  In  storing 
oils  and  waste  in  wooden  building  and  in 
allowing  tramps  to  sleep  therein  held  not 
to  render  it  liable  where  fire  was  caused  by 
accidental  or  negligent  overturning  of 
lamp  by  person  In  building  with  permis- 
sion, such  person  not  being  an  employe. 
Beckham  v.  Seaboard  Air  Line  R.,  127  Ga. 
550,   56   SE   638. 

13.  Instruction  In  respect  thereto  held 
improperly  refused.  McVay  v.  Central  Cal- 
ifornia Ins.  Co.    [Cal.  App.]    91   P  745. 

14.  Especially  where  it  was  not  of  un- 
usual character.  Mahaffey  v.  Rumbarger 
Lumber  Co.,  61  W.  Va.  571,  56  SE  893. 

15.  One  In  position  to  prevent  damages 
from  fire  without  incurring  unusual  dam- 
age, and  does  not  do  so,  cannot  recover. 
Hawley  v.  Sumpter  Valley  R.  Co.  [Or.]  90 
P  1106.  Duty  of  protecting  own  property 
held  not  to  require  plaintiff  to  go  upon 
defendant's  property  to  assist  in  extinguish- 
ing fire.  Mahaffey  v.  Rumbarger  Lumber 
Co.,  61  W.  Va.  571,  56  SB  893.  Negligence  of 
employe  engaged  with  reference  to  care  and 
management  of  property  destroyed  is  negli- 
gence    of    employer.       Hawley    v.     Sumpter 


Valley  R.  Co.  [Or.]  90  P  1106.  Evidence  held 
insufficient  to  show  negligence  on  part  of 
any  employe  charged  with  care  of  property. 
Id. 

16.  Allegation  that  It  was  negligence  on 
part  of  defendant  "in  placing  a  car  used 
for  the  purpose  the  said  cook  car  was  used 
for  so  close  to  the  building  of  said  Planters 
Warehouse  Company"  held  properly  stricken 
as  not  alleging  negligence.  Talmadge  v. 
Central  of  Georgia  R.  Co.,  125  Ga.  400,  54  SB 
128. 

17.  Complaint  alleging  destruction  of 
property  "on  lands  owned  by  plaintiffs  in 
township  seventeen  (17)  north,  range  one 
(1)  west,  in  Colusa  county,"  held  to  suiR- 
ciently  identify  property.  McVay  v.  Cen- 
tral California  Inv.  Co.  [Cal.  App.]  91  P 
745. 

18.  Allegation  that  plaintiffs  were  own- 
ers sufficiently  avers  title,  since  ownership 
in  common  will  be  presumed.  McVay  v. 
Central  California  Inv.  Co.  [Cal.  App.]  91 
P   745. 

19.  King  V.  Norcross  [Mass.]  82  NE 
17. 

20.  Where  plaintiff  alleged  that  defend- 
ant negligently  started  fire  which  caused 
injury  to  certain  premises  owned  by  him, 
he  cannot  prove  injury  to  premises  owned 
by  another  and  assignment  of  cause  of  ac- 
tion. Woodward  v.  Northern  Pac.  R.  Co. 
[N.    D.]    Ill    NW    627. 

21.  Where  defect  alleged  to  have  caused 
fire  was  spark  arrester,  recovery  must  be 
had  upon  such  negligence.  Barker  v. 
Collins  [Del.]  63  A  686.  Evidence  that  fire 
was  started  by  sparks  from  locomotive  is 
inadmissible  to  prove  allegation  that,  "the 
servants,  agent  and  employes"  did  negli- 
gently set  fire  to  brush  and  grass  on  right 
of  way.  Riley  v.  St.  Louis  &,  S.  F.  R.  Co. 
[Mo.  App.]   101  SW  156. 

22.  Where,  in  action  for  fire  set  by 
sparks,  plaintiff  alleges  negligence  in  use 
of  too  much  steam,  he  must  prove  con- 
nection between  use  of  too  much  steam  and 
emi.ssion  of  sparks,  which  is  not  done  by 
showing  that  otlier  fires  were  started  by 
sparks  Louisville  &  N.  R.  Co.  v.  Vinyard, 
39    Ind.    App.    628,    79    NE    384. 

23.  Union  Pac.  R.  Co.  v.  Fickenscher 
[Neb.]    110   NW   561.     Where  evidence   show3 
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rules  respecting  the  admissibility  of  evidence  ^^  and  the  giving  of  instructions  ^® 
apply. 

§  3.  Fire  districts  and  protection.^^^  "^  ^-  ^-  ^®°® — Building  restrictions  de- 
signed to  prevent  fire  "  and  water  districts  and  service  ^*  are  treated  in  other  topics, 
as  are  matters  relating  to  officers  of  fire  departments  but  common  to  all  public  em- 
ployes.'^ The  fire  commissioner  of  New  York  may  require  the  installation  of  a  sys- 
tem of  perforated  pipes  ^°  for  fire  protection,^^  and  it  is  no  defense  to  one  failing  to 
comply  therewith  that  the  property  is  in  the  possession  of  a  tenant  *^  or  that  such 
tenant  has  agreed  to  comply  with  all  state  and  municipal  regulations.^*  Though  a 
city  may  destroy  a  building  maintained  witKin  the  fire  limits  in  violation  of  a  con- 
tract and  an  ordinance/*  it  must  do  no  unnecessary  damage.^^  A  city  is  not  liable 
for  losses  due  to  the  negligence  of  its  fire  department.'^^  The  Fulton  Fire  Depart- 
ment has  no  legal  capacity  to  sue,  since  the  incorporation  of  the  city  of  Fulton.''' 


several  fires  of  independent  origin,  It  Is  not 
sufficient  to  sliow  tiiat  it  is  more  probable 
that  fire  started  by  defendant  was  one 
causing-  damage.  Id.  Evidence  held  insuf- 
ficient to  support  finding  that  defendant's 
fire  caused  damage.     Id. 

24.  Nonsuit  held  proper  where  it  ap- 
peared that  another  and  not  plaintiff  was 
owner  of  land  damaged.  Woodward  v. 
Northern  Pac.   R.  Co.    [N.  D.]    Ill  NW  627. 

25.  In  action  for  damages  from  fire  al- 
leged to  have  been  caused  by  traction  en- 
gine, evidence  that  such  engine  emitted 
sparks  on  day  preceding  fire  is  inadmissible 
where  it  is  not  shown  that  engine  was  in 
same  condition.  Barlter  v.  Collins  [Del.] 
63  A  686.  Where  it  is  alleged  that  de- 
fendant's engine  set  fire  to  barn,  whicla 
in  turn  communicated  fire  to  house,  evi- 
dence as  to  how  far  sparks  were  carried 
from  barn  Is  admissible  to  show  that  fire 
was  so  communicated.  Cleveland,  etc.  R. 
Co.  V.  Hayes,  167  Ind.  454,  79  NB  448.  Evi- 
dence of  fires  repeatedly  occurring,  of  wliich 
defendant  had  knowledge  may  be  con- 
sidered in  determining  whether  defendant 
exercised  due  care  in  respect  to  particular 
fire.  Hayes  v.  Brandt,  80  Ark.  592,  98 
SW  368.  Evidence  that  defendant's  servant 
who  set  fire  had  been  in  habit  of  piling  and 
burning  brush,  that  fire  previously  occur- 
ring therefrom  had  burned  plaintiff's  fence, 
and  that  he  had  warned  servant  that  such 
fires  would  "burn  plaintiff  out,"  held  ad- 
missible to  show  knowledge  by  defend- 
ant of  dangerous  character  of  the  fires. 
Id. 

26.  Where  petition  seeks  to  recover  for 
damage  done  by  two  fires  alleged  to  have 
been  caused  by  defendant,  and  evidence  fails 
to  show  that  last  fire  was  so  caused,  held 
error  to  refuse  instruction  limiting  recov- 
ery to  damage  done  by  first  fire.  St.  Louis 
S.  W.  R.  Co.  v.  Kemper  [Tex.  Civ.  App.]  18 
Tex.  Ct.  Rep.  297,  101  SW  813.  Instruction 
that  if  plaintiff  was  owner  of  barn,  contents, 
and  hog  pen  mentioned  in  petition,  etc.,  held 
not  objectionable  as  referring  jury  to  pe- 
tition for  issues.  Big  River  Lead  Go.  v.  St. 
Louis,  etc.,  R.  Co.,  123  Mo.  App.  394,  101  SW 
636.  Where  evidence  shows  that  all  prop- 
erty sued  for  was  destroyed  and  tends  to 
show  value  of  each  item,  instruction  that 
damages  should  be  such  as  barns,  contents, 
and  hogpens  were  reasonably  worth,  not 
exceeding  amount  sued  for,  to  wit,  $6,- 
479,  held  not  erroneous  as  not  setting  out 
each   item.     Id. 


27.  See  Buildings  and  Building  Restric- 
tions, 9  C.  L.  441. 

28.  See  Waters  and  Water  Supply,  8  C. 
L.  2294.  And  see  note  4  C.  L.  1853.  as  to 
liability  to  householder  for  failure  to  fur- 
nish  water   sufficient   for   fire   protection. 

29.  See  Officers  and  Public  Employes,  8 
C.  L.  1191,  for  civil  service  regulations  and 
the    like. 

30.  System  of  perforated  pipes  in  build- 
ing, connected  with  valves  outside  build- 
ing for  use  of  firemen,  held  a  "means  of  pre- 
venting and  extingul.shing  fires,"  witliin 
Greater  New  York  Charter,  Laws  1897,  p. 
263,  c.  378,  §  762,  providing  that  owners  shall 
provide  fire  hose  and  other  mean.s  of  prevent- 
ing and  extinguishing  fires  as  fire  commis- 
sioners may  direct.  Langtry  v.  Hoffman,  105 
NYS  353.  Fact  that  Building  Code,  §  152, 
provides  for  installation  of  such  system  in 
certain  buildings,  held  not  to  prevent  fire 
commissioners  from  requiring  same.     Id. 

31.  Courts  will  take  judicial  notice  of 
purpose  of  Installing  perforated  pipes  and 
having  them  connected  with  valves  outside 
of  building.  Lantry  v.  Hoffman,  105  NTS 
353. 

32.  May  enter  for  such  purpose.  Lantry 
v.   Hoffman,    105   NTS   353. 

33.  Lantry   v.   Hoffman,    105   NTS   353. 

34.  In  action  against  city  for  destruc- 
tion of  building  so  maintained,  evidence 
that  city  had  not  removed  other  buildings 
maintained  in  violation  of  ordinance  is  in- 
admissible. Wheeler  v.  Aberdeen  [Wash.] 
87  P  1061.  Where  city  rightfully  destroyed 
building  wrongfully  maintained  within  fire 
limits,  the  only  recovery  which  can  be  had 
is  for  unnecessary  damage.  Id.  Not  li- 
able for  cost  of  removing  stock,  damage 
to  leasehold  interest,  or  for  mental  dis- 
tress or  humiliation.     Id. 

35.  Wheeler    v.    Aberdeen    [Wash.]     87    P 

1061. 

36.  Hazel  v.  Owensboro,  30  Ky.  L.  R.  6(27, 
99  SW  315.  Defective  streets  delaying  fire 
department  held  not  proximate  cause  of 
loss  by  fire.  Id.  For  liability  generally 
see    Municipal    Corporations,    8    C.    L.    1056. 

37.  Laws  1902,  p..  124,  c.  63,  incorpo- 
rating city  of  Fulton  and  vesting  in  It  all 
property  previously  owned  by  fire  depart- 
ment of  village  of  Fulton,  held  to  destroy 
existence  of  the  fire  department  as  created 
by  laws  1898,  p.  828,  c.  269.  Fulton  Fire 
Department  v.  Fulton,  51  Misc.  242.  100 
NTS    816. 
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FISH    AXD    GAME     LAAVS. 


§  1.  Public  Control  of  Fish  and  Game 
(1364). 

§  2.  Offenses;  Penalties;  Prosccntions 
(13e«). 


§  3.     Private    Rights    in    Fish    and    Game 
(1367). 


§  1.  Public  control  of  fish  and  game.^^^  ''  ^-  ^-  ^^^^ — In  tlie  exercise  of  its  police 
power,  a  state  may  make  reasonable  regulations  for  the  preservation  and  protection 
of  fish  and  game,^^  which  power  cannot  be  contracted  away.^^  These  statutes,  how- 
ever, must  observe  constitutional  requirements  *°  as  to  title,*^  taking  of  private  prop- 
erty *-  without  due  process  of  law  *^  and  without  compensation,**  denying  equal 
privileges  to  all  citizens,*^  interfering  with  Federal  regulation  of  interstate  com- 
merce, ■'°  and  impairing  the  obligation  of  contracts.*^  The  preservation  and  protec- 
tion of  fish  and  game  is  effected  by  statutes  of  various  character,  the  more  common 
ways  being  to  prohibit  the  taking  thereof  during  certain  seasons  or  for  a  specified 
period,*^  restricting  the  methods  of  capture  *^  by  requiring  hunters  to  take  out 


38.  Sherwood  v.  Stephens  [Idaho]  90  P 
345. 

39.  State  V.  Tower  Lumber  Co.,  100 
Minn.    38,    110    NW    254. 

40  Pub.  Law.s  1902,  p.  36,  c.  969,  pro- 
viding for  punishment  of  persons  having 
short  lobsters  in  their  possession,  and  that 
possession  of  any  such  lobster  shall  be 
prima  facie  evidence  to  convict,  held  not 
violative  Const,  art.  1,  §  10,  guarantying  a 
speedy  and  public  trial  by  impartial  jury, 
and  that  accused  shall  be  confronted  with 
opposing  witnesses,  or  §  14,  providing  that 
every  one  shall  be  presumed  innocent,  etc. 
State    v.    Sheehan    [R.    I.]     66    A    66.     Laws 

1905,  c.  344,  §  56,  making  It  unlawful  to  in- 
terfere with  game  and  fish  commission  in 
gathering  spawn,  held  not  to  allow  com- 
mission to  arbitrarily  interfere  with  busi- 
ness, and  not  violative  of  Federal  or  State 
constitution.  State  v.  Tower  Lumber  Co. 
100   Minn.    38,    110    NW    254. 

41.  Laws  1905,  p.  161,  §  13  (Ann.  St.  1906, 
p.  3608),  entitled  "An  act  relating  to  the 
preservation,  propagation,  and  protection  of 
game  animals,"  held  sufficiently  broad  to 
cover  domesticated  deer.  State  v.  Weber 
[Mo.]    102    SW    955.      Act.    No.    48,    p.    106,    of 

1906,  prohibiting  sale  of  plumage  of  cer- 
tain birds,  held  sufficient  as  to  title.  In  re 
Schwartz  [La.]  44  S  20.  Title  to  c.  344,  p. 
598,  Laws  1905,  held  sufficientlj'  broad  to 
cover  §  56,  making  it  unlawful  to  Interfere 
with  game  and  fish  commis.sion  in  gather- 
ing of  spawn.  State  v.  Tower  Lumber  Co., 
100  Minn.  38,  110  NW  254.  Title  of  Act  of 
May  29,  1901,  P.  L.  302,  held  sufficient  as 
to  title  to  authorize  conviction  for  fishing 
in  Illegal  manner  though  fish  caught  were 
not  game  or  food  fish  to  which  title  speci- 
fically referred.  Commonwealth  v.  Ken- 
ney,  32  Pa.  Super.  Ct.  544. 

42.  Rules  limiting  power  of  legislature 
to  prohibit  possession  of  per.sonal  property 
generally  are  not  applicable  to  game. 
People  V.  Waldorf-Astoria  Hotel  Co.,  118 
App.  Div.  723,  103  NYS  434;  Sherwood  v. 
Stephens    [Idaho]    90    P   345. 

43.  Laws  1900,  p.  28,  c.  20,  §  31,  as 
amended  by  Law.s  1904,  p.  1409,  c.  582.  and 
Laws  1902,  p.  487,  cc.  194,  141,  prohibiting 
possession  for  sale  of  pheasants  until  1910 
except  that  pheasants  bred  or  purchased 
and    liberated    in    Suffolk    county    might    be 


possessed  in  Greater  New  York  for  con- 
sumption only,  held  not  unconstitutional  in 
so  far  as  it  prohibited  possession  of  foreign 
Icilled  pheasants  as  taking  property  without 
due  process  of  law.  People  v.  Waldorf- 
Astoria  Hotel  Co.,  118  App.  Div.  723,  103 
NYS  434. 

44.  Laws  1905,  p.  101,  §  13  (Ann.  St.  1906, 
p.  3608),  making  it  unlawful  to  have  in 
possession  the  carcass  of  any  deer  which 
has  not  thereon  the  natural  evidence  of  its 
sex,  does  not  violate.  Const,  art.  2,  §  21, 
prohibiting  taking  of  private  property  for 
public  use  without  compensation,  though 
applicable  to  domestic  deer.  State  v. 
Weber    [Mo.]    102    SW   955. 

45.  Act  1899,  p.  194,  c.  117,  §  1,  pro- 
viding that  nothing  in  this  or  any  other 
act  shall  prevent  any  Indian  from  taking 
fish  at  any  time  for  use  of  himself  and 
family,  includes  only  Indians  not  citizens, 
hence  it  does  not  render  an  act  which  it 
qualifies  unconstitutional  as  denying  equal 
privileges  to  all  citizens.  State  v.  Lewis 
[Wash.]   88  P  940. 

40.  Act.  No.  48,  p.  106,  of  1906,  prohibit- 
ing sale  of  body  or  plumage  of  certain 
birds  whether  killed  within  or  without 
state,  held  not  violative  of  §  8,  art.  1,  Fed- 
eral   Const.     In    re    Schwartz    [La.]    44    S    20. 

47.  Contractual  rights  of  boom  company 
incorporated  with  special  rights  in  partic- 
ular stream  held  subordinate  to  police 
power  respecting  fish.  State  v.  Tower 
Lumber  Co.,  100  Minn.  38,  110  NW  254. 

48.  Amendment  of  1906  of  game  laws 
1903  (P.  L.  1906,  p.  699,)  is  to  be  read  as 
independent  enactment,  extending  closed 
season  for  deer  for  three  years  from  1906. 
State  V.   Snydor    [N.   J.   Law]    67  A   9.34. 

49.  Under  Kirby's  Dig.  §  3600,  it  is  un- 
lawful to  eatcli  fish  with  trammel  net  re- 
gardies.s  of  size  of  meshes,  such  qualifica- 
tion applying  only  to  seines.  Rowe  v. 
State  [Ark.]  103  SW  613.  Act  1899,  p. 
194,  c.  117,  §  1,  providing  that  nothing  in 
this  or  any  other  act  shall  prevent  any  In- 
dian residing  in  this  state  from  taking 
fish  at  any  time  for  use  of  himself  and 
family,  held  to  constitute  proviso  to  Sess. 
Laws  1905,  p.  343,  c.  170,  §  4,  making  it 
unlawful  to  catch  salmon  except  with  hook 
and  line  between  6  P.  M.  Saturday  and  6 
A.   M.   Monday.     State   v.   Lewis    [Wash.]    88 
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licenses,^"  prohibiting  dogs  from  running  at  large,^^  and  by  regulating  the  posses- 
sion/- the  shipment/^  and  the  sale  ^*  of  the  same,  especially  during  the  closed 
season.  A  person  knowingly  ^^  having  short  lobsters  in  his  possession  is  liable  in 
Ehode  Island.  Municipal  officers  have  no  power  in  Maine  to  regulate  the  catching 
of  clams  until  the  voters  have  failed  to  act  thereon  at  town  meeting.^*'  Since  Oregon 
and  Washington  have  concurrent  jurisdiction  over  the  Columbia  river,  a  regulation 
respecting  fishing  therein  must  be  concurred  in  by  both  states.^^  Before  an  order 
of  the  forest,  fish,  and  game  commission  of  iSTew  York,  prohibiting  the  fishing  in  a 
stream,  passed  upon  request  of  town  board,  becomes  effective,  a  copy,^^  thereof 
must  be  filed  with  the  town  clerk.^^  In  many  states,  license  fees  or  a  portion 
thereof  ^^  go  into  the  state  treasury  to  constitute  a  game  protection  f  und.®^ 


P  940.  One  fishing  In  manner  prohibited  by 
Act  of  May  29,  1901,  P.  L.  302,  is  liable 
though  flsh  caught  was  not  a  game  or  food 
flsh.  Commonwealth  v.  Kenney,  32  Pa. 
Super.    Ct.    544. 

50.  Kurd's  Rev.  St.  1905,  p.  1114,  c.  61 
§  25,  making  it  unlawful  to  hunt  rabbits, 
etc.,  ■without  license,  held  constitutional 
and  a  reasonable  exercise  of  police  power. 
Kyle  V.  People,  226  111.  619,  80  NB  1081. 
Laws  1905,  pp.  168,  169,  §  54,  providing 
that  it  shall  be  unlawful  for  any  person 
to  hunt  in  the  state  outside  the  county 
in  which  he  lives  without  first  obtaining  a 
license,  does  not  require  one  to  take  out 
license  to  hunt  in  county  w^liere  he  resides. 
State  v.  Koock,  202  Mo.  223.   100  SW  630. 

51.  Owner  who  knowingly  allows  or  suf- 
fers his  dog  to  run  loose  out  of  his  sight 
and  control  "permits"  .such  dog  to  run  at 
large  within  §  24.  Act  April  14,  1903  (P. 
L.  p.  526),  as  amended  April  5,  1904  (P.  L. 
]>.  406).  Conner  v.  Fogg  [N.  J.  Law]  67  A 
338. 

52.  Laws  1905,  p.  161,  §  13  (Ann.  St. 
1906,  p.  3608),  making  it  unlawful  to  have 
in  possession  the  carcass  of  any  deer  which 
has  not  thereon  the  natural  evidence  of 
its  sex,  applies  to  domestic  deer.  State 
v.  Weber  [Mo.]  102  SW  955.  Under  Laws 
1900,  p.  28,  c.  20,  §  31,  as  amended  by  Laws 
1904,  p.  1409,  c.  582,  providing  that  there 
shall  be  no  open  season  for  English  pheas- 
ants, nor  shall  same  be  killed  or  possessed 
etc.,  prior  to  1910,  and  Laws  1902,  p.  487,  c. 
194,  providing  that  when  possession  of 
game  or  flsh  is  prohibited  such  statute  shall 
136  equally  applicable  to  game  or  fish  com- 
ing from  without  state,  one  having  pheas- 
ant for  sale  in  New  York  City,  though  kill- 
ed in  foreign  state,  is  liable.  People  v. 
Waldorf-Astoria  Hotel  Co.,  118  App.  Div. 
723,    103   NYS   434.  * 

53.  Forest,  Fish,  and  Game  Law,  §  8 
prohibiting  shipment  of  slaughtered  deer, 
■^•ild  or  domesticated,  held  constitutional 
exercise  of  police  power.  Dieterich  v. 
Fargo,  52  Misc.  200,  102  NYS  720.  For  pur- 
pose of  protecting  wild  deer,  legislature 
may  prohibit  transportation  of  domesticated 
deer  as  well.  Dieterich  v.  Fargo,  104  NYS 
334,  Id.,  52  Misc.  200,  102  NYS  720.  Forest, 
Fish  and  Game  Law,  Laws  1900,  p.  24,  c.  20, 
§  8,  as  amended  by  Laws  1906,  p.  1337.  c. 
478,  providing  that  deer  or  venison  killed 
■^vitliin  state  shall  not  be  transported,  etc., 
applies  to  domesticated  deer.  Dieterich  v. 
Fargo,  104  NYS  334.  Reference  in  Act  May 
25,  1900,  c.  553,  §  4,  requiring  packages  to 
be  marked,  to  section  1,  is  clerical  error, 
section    3    being    intended,    hence    not    appli- 


cable to  game  birds  killed  during  open 
season  and  shipped  out  of  state  in  viola- 
tion of  state  law.  United  States  v.  Thomp- 
son,   147    F   637. 

54.  Laws  1892,  p.  985,  c.  488,  as  amended 
by  Laws  1904,  p.  1403,  c.  580,  construed, 
and  held  that  before  amendment  sale  of 
foreign  grouse  and  woodcock  was  not  pro- 
hibited, but  is  now  prohibited  unless  seller 
has  complied  ■with  provisions  requiring 
bond.  People  v.  Weinstock,  117  App.  Div. 
168,  102  NYS  349.  Where  grouse  or  par- 
tridge are  sold  without  bond  prescribed  by 
Laws  1900,  p.  27,  c.  20,  §  27,  as  amended  by 
Laws  1905,  p.  612,  c.  335,  it  is  immaterial 
whether  they  were  killed  within  or  with- 
out state.  People  v.  Stillman,  117  App.  Div. 
170,  102  NYS  351.  Laws  1900,  p.  27,  c.  20, 
§  27,  as  amended  by  Laws  1905,  p.  612,  c. 
335,  prohibiting  sale  of  grouse  or  partridge 
■without  giving  prescribed  bond,  held  to 
apply  to  selling  agents  of  a  nonresident. 
Id.  Held  question  for  jury  whether  de- 
fendant was  selling  agent  of  a  nonresident 
or   mere    delivery   and   collecting   agent.   Id. 

55.  If  one  knows  that  he  has  lobsters  in 
his  possession  and  has  full  opportunity  to 
examine  same,  but  fails  to  ascertain  that 
they  are  under  legal  size,  he  is  liable.  State 
V.    Sheehan    [R.    I.]    66   A   66. 

56.  Pub.  Laws  1905,  c.  161,  p.  175,  §  1, 
amendatory  of  §  34,  c.  41,  Rev.  St.  State  v. 
Wallace  [Me.]  66  A  476.  Failure  of  voters 
to  act  at  meeting  just  prior  to  enactment 
held  under  Rev.  St.  c.  41,  §  34,  then  in  force 
to  be  equivalent  to  affirmative  action  in  fa- 
vor of  free  catching  of  clams.    Id. 

57.  B.  &  C.  Comp.  §  4092,  as  amended  by 
Sess.  Laws  Or.  1903,  p.  218,  prohibiting  any 
person  from  taking  salmon  therefrom  un- 
less he  is  a  citizen  of  the  United  States  or 
has  declared  his  intention  of  becoming  such 
and  has  been  a  bona  fide  resident  of  Oregon, 
Washington,  or  Idaho  for  six  months,  held 
void  as  not  concurred  in  by  Washington. 
Ex  parte  Desjeiro,   152  F  1004. 

58.  V^'here  copy  only  identified  stream  by 
words  "this  stream,"  it  is  insufficient.  Peo- 
ple  V.   Worden    [N.   Y.]    79   NE   1013. 

59.  Laws  1900,  p.  51,  c.  20,  and  Laws 
1901,  p.  230,  c.  94,  §  156,  as  amended  by  laws 
1901,  p.  1682,  c.  662.  People  v.  Worden  [N. 
Y.]    79  NE  1013. 

60.  Act  1905,  p.  158,  §§  57,  58,  59  (Ann. 
St.  1906,  pp.  3605-3621),  construed,  and  held 
that  license  collector  of  City  of  St.  Louis 
was  to  collect  $1  for  each  hunter's  license 
and  to  retain  fifteen  cents  therefrom  as  fee 
and  not  to  charge  $1.15.  State  v.  Moody,  202 
Mo.,  120,  100  SW  619. 

61.  Under  Act  1905,  p.  159.   (Ann.  St.  1906, 
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§  2.  Offenses;  penalties;  prosecutions.^^  ^  ^-  ^-  ^^^^ — At  common  law  one  is 
prohibited  from  impeding  the  passage  of  fish  up  and  down  stream.®^  The  penalties 
for  violations  of  fish  and  game  laws  are  usually  prescribed  by  statute/^  but,  under 
the  constitution  of  many  states,  they  must  not  be  excessive.®*  One  committed  in 
the  enforcement  of  a  civil  judgment  recovered  under  the  game  laws  of  New  York 
is  entitled  to  the  liberties  of  the  jail.®^ 

While  an  indictment  need  not  negative  purely  defensive  matters,®^  it  should 
allege  all  facts  necessary  to  make  defendant's  acts  an  offense,®^  though  a  failure  may 
be  aided  by  verdict."^  It  must  not  be  duplicitous.®®  The  game  warden  may  serve 
the  warrant  and  make  the  arrest  in  a  case  in  which  he  is  prosecutor,  and  hence  en- 
titled to  one-third  of  the  penalty  in  New  Jersey.'^*'  The  proof  must  establish  the 
offense  charged.''^  While  the  prosecution  must  make  out  its  case  ^*  by  competent 
evidence,'^^  possession  is  presumptively  illegal  in  some  states.'^*  \Vhere  an  exception 
is  not  in  the  enacting  clause,  the  defendant  has  the  burden  of  bringing  his  case 
within  it." 


pp.  3605-3621),  creating  game  warden  and 
requiring  all  license  fees  to  be  paid  into 
state  treasury,  state,  and  not  game  warden. 
Is  proper  party  to  sue  to  compel  county 
clerk  to  turn  over  such  fees,  although  they 
become  a  part  of  game  protection  fund. 
State  V.  Moody,  202  Mo.  120,  100  SW  619. 

62.  Sherwood  v.  Stephens  [Idaho]  90  P 
345. 

63.  Penalty  prescribed  by  §  24,  Act  April 
14,  1903,  (P.  L..  p.  526),  ae  amended  April  5, 
1904  (P.  L.  p.  406),  held  to  relate  to  portion 
of  act  prohibiting  dogs  running  at  large 
In  fields  inhabited  by  rabbits  as  well  as  that 
prohibiting  running  of  rabbits  at  night.  Con- 
ner V.  Fogg  [N.  J.]  67  A  338.  Dredging  over 
private  oyster  bed  held  not  an  "illegal" 
dredging  within  Gen.  St.  1902,  §  3241,  pro- 
viding for  seizure  and  sale  of  boat  engaged 
in  illegal  dredging.  Doolan  v.  The  Grey- 
hound, 79  Conn.  697,  66  A  511. 

64.  Fact  that  act  imposes  a  fine  for  each 
bird  killed  in  violation  of  Act  No.  48,  p.  106, 
of  1906,  held  not  to  invalidate  it  as  imposing 
excessive  penalty.  In  re  Schwartz  [La.]  44 
S   20. 

65.  One  arrested  under  Laws  1900,  p.  57, 
c.  20,  providing  for  enforcement  of  civil 
Judgments  recovered  under  game  law  by 
execution  against  the  person,  is  entitled  to 
the  liberties  of  the  jail  as  provided  by  Code 
§  149.  People  v.  Monaco,  54  Misc.  25,  105 
NYS  401. 

66.  Under  Rev.  St.  c.  41,  §  17,  indictment 
need  not  charge  that  short  lobsters  were  not 
liberated  alive,  such  fact  being  matter  of 
defense.     State  v.  Brewer  [Me.]   66  A  642. 

67.  Indictment  under  Rev.  St.  c.  41,  §  17, 
need  not  allege  that  live  lobsters  in  accus- 
ed's possession  were  less  than  ten  and  one- 
half  inches  long  when  caught,  but  must  so 
allege  In  respect  to  cooked  lobsters.  State 
v.  Brewer  [Me.]  66  A  642.  Indictment  un- 
der act  1903  (Acts  19'03,  p.  44),  amending 
Pen.  Code  ISO.t.  §  221,  for  hunting  on  postod 
land,  must  allege  that  at  time  of  registering 
of  name  of  landowner  and  the  posting  of 
the  land  in  register  lie  al.so  registered  de- 
scription of  land  as  required  by  statute. 
Hardaway  v.  State,  1  Ga.  App.  150,  58  SE  141. 

(iS.  Indictnu-nt  under  Acts  1  V9."),  ]>.  J,')6, 
c.  127  S  1,  as  amended  by  Acts  1897,  p.  679,  c. 
321,    failing    to    allege    that    fish     were     not 


caught  for  private  use,  Is  good  after  verdict 
where  evidence  shows  such  fact.  Freeman 
V.   State    [Tenn.]    100  SW  723. 

69.  Held  that  catching  fish  with  seine 
having  meshes  of  less  than  four  inches  is  a 
distinct  offense,  under  Kirby's  Dig.  §  3600, 
from  that  of  catching  by  other  prohibited 
means  hence  indictment  charging  that  de- 
fendant did  "unlawfully  catch  fish  with  a 
net  and  a  seine"  is  dupllcitous.  Rowe  v. 
State  [Ark.]  103  SW  613.  Indictment  under 
Rev.  St.  c.  41,  §  17,  alleging  that  respondent 
"did  have  in  her  possession  sixty-seven  live 
lobsters  and  fifty-three  cooked  lobsters,  each 
less  than  ten  and  one-half  Inches,"  etc., 
charges  only  one  offense.  State  v.  Brewer 
[Me.]    66  A  642. 

TO,  Under  P.  L.  1897,  p.  109.  State  v.  Sny- 
der  [N.  J.  Law]    67  A  934. 

71.  Under  Kirby's  Dig.  §  3600,  defendant 
cannot  be  convicted  of  using  a  trammel  net 
under  indictment  charging  the  use  of  a 
seine,  the  acts  constituting  distinct  offenses. 
Rowe  V.   State    [Ark.]    103   SW  613. 

72.  In  prosecution  under  §  24,  Act  April 
14,  1903  (P.  L.  p.  526),  as  amended  by  Act 
April  5,  1904  (P.  L.  p.  406),  for  permitting 
dog  to  run  at  large  in  field  Inhabited  by 
rabbits,  testimony  that  "there  are  rabbits  in 
that  field"  together  with  evidence  tending 
to  show  that  dog  caught  one,  held  to  show 
that  field  was  inhabited  by  rabbits.  Conner 
V.    Fogg    [N.   J.   Law]    67   A   338. 

73.  In  prosecution  under  Pub.  Laws  1902, 
p.  36,  c.  969,  for  having  short  lobsters  in 
possession,  evidence  that  on  previous  occa- 
sions defendant  had  in  his  possession  lob- 
sters of  lawful  size  Is  inadmissible.  State 
v.   Sheehan   [R.  L]    66  A  66. 

74.  In  replevin  under  game  act  (Sess. 
Laws  1899,  p.  188,  c.  98,  §  15),  by  game  com- 
missioner for  deer  skln.s,  defendant  has  bur- 
den of  alleging  and  proving  facts  which, 
under  the  act,  entitles  him  to  possession. 
People   V.   Johnson    [Colo.]    88   P  184. 

75.  In  prosecution  under  §  24,  Act  April 
14,  1903  (P.  L.  p.  526),  as  amended  by  Act 
April  5,  1904  (P.  L.  p.  406),  for  permitting 
dog  to  run  at  large  In  violation  thereof,  held 
not  necessary  for  state  to  show  that  field 
was  not  inhabited  by  deer.  Conner  v.  Fogg 
[N.  J.  Law]   67  A  338. 
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§  3.  Private  rights  in  fish  and  game.^^^ ''  ^-  ^-  "®' — In  Idaho  private  fish 
ponds  can  be  established  only  as  provided  by  statute,'®  and  one  suing  game  warden 
for  a  wrongful  release  of  the  fish  must  show  that  the  pond  was  established  and 
stocked  in  accordance  with  law.'^^ 

Fishery  rights.^^^  ^  ^-  ^-  ^''^^ — A  right  in  gross  to  take  fish  from  a  mill  pond  is 
neither  assignable  nor  inheritable.'^*  Town  trustees  in  New  York  cannot  lease  the 
bottom  under  town  waters  contrary  to  the  vote  of  the  people.'^^  The  right  to  plant 
oysters  in  public  waters,  and  the  interest  which  the  planter  has  therein,  is  regulated 
by  statute  in  many  states.^"  In  Virginia  an  assignee  of  an  oyster  location  takes  the 
same  subject  to  all  previously  acquired  rights  of  others.*^ 


FIXTURES. 


§  1. 

§  2. 


DeflnltloB    (1367). 

AnnexatloM   and   Inteat    (1367). 


§  3.     Title    of    Third    Persons    (1369). 


This  topic  excludes  the  distinction  between  real  and  personal  property  gener- 
ally ®^  and  the  doctrine  of  accession,®^ 
§  1.     Z)e/zmhon.s««  T  c.  L.  1664 

§  2.  Annexation  and  intent. ^^ '' '^- ^- '^^^^ — Chattels  substantially  aimexed  to 
realty,^*  especially  where  adapted  for  permanent  use  therewith  *^  and  with  an  in- 
tent that  they  become  a  part  of  the  freehold,**  are  fixtures.     Annexation  by  weight 


76.  Under  §  3  of  act  passed  to  protect 
fish  and  game  by  legislature  of  1903  (Sess. 
Laws,  p.  189),  a3  amended  in  1905  (Sess.  Laws 
p  258),  private  ponds  may  be  constructed 
only  as  provided  therein.  Sherwood  v.  Ste- 
phens  [Idaho]   90  P  345. 

77.  As  provided  by  Sesa.  Laws  1903,  p. 
189,  §  3,  as  amended  by  Sess.  Laws  1905,  p. 
258.  Sherwood  r.  Stephens.  [Idaho]  90  P 
345. 

78.  A  right  In  gross  to  take  fish  from 
millpond  is  neither  assignable  nor  inherit- 
able. Mallet  V.  McCord,  VZl  Ga.  761,  56  SE 
1015. 

79.  Where  town  mseting,  under  Town  Law, 
Laws  1890,  p.  1215,  c.  569,  §  24  (1  Rev.  St.  p. 
340,  §  6),  voted  that  trustees  should  no 
longer  lease  the  bottom  under  waters  of  town 
or  oyster  planting,  subsequent  lease  is  void 
People  V.  Warner,  116  App.  Div.  863,  102  NYS 
362. 

80.  Act  March  30,  1874,  St.  1873-74,  p.  940,  c. 
671,  §  1,  providing  that  any  citizen  may  lay 
down  and  plant  oysters  in  any  public  waters, 
and  the  ownership  and  exclusive  right  to  take 
up  the  same  shall  remain  in  him,  etc.,  held 
that  privilege  was  mere  personal  license, 
and  not  an  estate  of  inheritance  subject  to 
partition  under  Code  Civ.  Proc.  5  752.  Dar- 
bee  &  Immel  Oyster  &  Land  Co.  v.  Pacific 
Ovster  Co.,  150  Cal.   392,   8S   P  1090. 

81.  Under  Code  1904,  §  2137,  rights  held 
subject  to  previously  acquired  rights  of  dock 
and  ship  building  company  to  dredge  for 
construction  of  shipyard  over  same  area. 
Newport  News  Shipbuilding  &  Dry  Dock  Co. 
V.   Jones,   105  Va.   503,   54   SE   314. 

82.  See  Property,   8  C.  L.   1471. 

S3.  See  Accession  and  Confusion  of  Prop- 
erty, 9  C.  L.  10. 

84.  Building  once  affixed  to  realty  be- 
comes part  thereof  in  absence  of  as-reement 
to  contrary  (Barnes  v.  Hosmer  [Mass.]  82 
NE  27),  though  built  by  mistake  upon  the 
land  of  another  (Rollinger  v.  McMinn  [Tex. 
Civ.  App.  19  Tex.  Ct.  Rep.  7G2,  104  SW  1079). 


Sugar  cane  boiler  placed  under  building,  in 
large  horse  stable,  as  part  of  watering  sys- 
tem, held  fixture.  Brigham  v.  Overstreet 
[Ga.]  57  SE  484.  Sugar  cane  mill  con- 
structed by  placing  four  large  posts  firmly 
in  ground  and  spiking  mill  thereto  and  sugar 
cane  boiler  placed  in  furnace,  which  rested 
on  ground  with  chimney  running  up  through 
mill  house,  held  fixtures.  Id.  Assignee  of 
lease  containing  option  of  purchase  and  cov- 
enants requiring  lessee  to  make  improve- 
ments In  certain  amount  which  should  revert 
if  option  was  not  exercised  to  owner  of  land, 
held  upon  abandonment,  that  buildings  be- 
came part  of  realty,  and  not  subject  to  at- 
tachment as  property  of  assignee.  Peters  v. 
Stone,  193  Mass.  179,  79  NE  336. 

85.  Shelving  nailed  to  walls  of  store- 
house, large  and  cumbersome  counters,  ta- 
bles and  meat  box  placed  therein  to  carry 
out  purpose  for  which  building  was  erected, 
and  to  be  used  therewith,  held  fixtures,  pass- 
ing with  sale  of  realty.  Brigham  v.  Over- 
street  [Ga.]  57  SE  484.  Fire  hose  at- 
tached to  standpipe  in  hotel  by  being 
screwed  onto  projecting  valves,  and  hose 
rack  attached  to  pipe  by  clamps,  held  to 
constitute  fixtures  so  as  to  support  mechan- 
ic's lien,  though  they  could  be  easily  re- 
moved without  injury  to  pipe  being  adapted 
to  permanent  use  with  hotel.  Crane  Co.  v. 
Epworth  Hotel  Const.  &  Real  Estate  Co.,  121 
Mo.  App.  209,  98  SW  795.  Building  erected 
upon  substantial  rock  foundation  to  effect- 
uate purpose  for  which  land  was  conveyed 
and  for  permanent  use  held  a  fixture.  Mosca 
Town  Co.  v.  Wellington  [Colo.]  89  P  783. 
Instruction  that  whatever  was  placed  on 
premises  and  attached  to  realty  or  connected 
in  any  way  therewith  for  use  and  improve- 
ment of  same  for  a  vinegar  factory,  and  all 
tanks  erected  therein  appurtenant  to  its  use, 
became  a  part  of  realty,  held  too  broad. 
Lord  V.  Rowse    [Mass.]    80  NE  822. 

86.  Mining  houses  and  machinery  attached 
to  soil  with  intent  that  they  should  remain 
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alone  has  been  held  sufficient  in  the  case  of  heavy  and  cumbersome  machinery.^^ 
Since  intention  is  of  primary  importance  in  determining  whether  a  chattel  has  be- 
come a  fixture,  relationships  such  as  licensor  and  licensee,^*  vendor  and  vendee,®" 
landlord  and  tenant,""  etc.,  apparently  invoke  different  rules.  In  Louisiana  mov- 
ables which  are  permanently  attached  to  realty  by  the  owner,  or  which  are  j^laeed 
thereon  for  its  service  and  exploitation,  are  "immovables  by  destination,"  "^  and  can- 
not be  demobilized  by  a  mere  act  ef  will  of  the  owner  "^  or  by  cessation  of  the 
work  in  which  they  are  employed."^ 

By  agreement  or  estoppel.^^^ ''  ^-  ^-  ^®°^ — By  agreement  a  chattel  which  would 
otherwise  become  a  part  of  the  realty  may  retain  its  character  as  personalty  "*  unless 
of  such  a  character  as  to  be  necessarily  incorporated  into  the  realty."^  AMiere  a  con- 
tract of  sale  of  land  reser-scs  fixtures,  the  question  as  to  what  constitutes  fixtures 
thereunder  is  for  the  jury."*'  The  owner  of  realty  in  many  cases  may  sever  the  fix- 
ture and  treat  it  as  personalty,"^  and  when  it  is  wrongfully  severed  by  another,  he 


and    become    part    of    freehold    are    fixtures. 
Hoye  Coal   Co.   v.  Colvin   [Ark.]    104   SW   207. 

87.  Storage  tanks,  fermenting  tubs,  cliip 
casks,  a  large  kettle  and  pipes  in  brewery, 
attached  only  by  weight,  but  which  could 
not  be  removed  except  by  taking  to  pieces, 
and  which  were  adapted  to  use  in  the  brew- 
ery, held  fixtures.  Dehring  v.  Beck,  146  Mich. 
706,   13  Det.  Leg.  N.  930,   110  NW  56. 

88.  "U'here  structure  is  affixed  to  premises 
of  another  by  temporary  occupant  or  li- 
censee, it  is  deemed  temporars--  in  character 
and  not  part  of  realty.  Young  v.  Chandler 
[Me.]  66  A  539.  Annexations  with  consent  of 
owner  or  mortgagee  by  licensee  are  presumed 
to  be  removable  and  to  remain  property  of 
one  annexing  in  absence  of  facts  indicat- 
ing  contrary   intent.     Id. 

89.  Substantially  same  rules  prevail  be- 
tween grantor  and  grantee  as  between  mort- 
gagor and  mortgagee,  but  different  rules  ap- 
ply as  between  landlord  and  tenant.  Young 
v.  Chandler  [Me.]  66  A  539.  Where  vendor 
of  house  containing  large  mirrors  anchored 
to  walls  entered  into  negotiations  for  pur- 
chase of  mirrors  after  entry  of  decree  for  sale 
of  land  under  her  vendor's  lien,  such  ne- 
gotiation did  not  preclude  her  from  claiming 
same  on  taking  deed  to  property  as  part  of 
realty.  Martin  v.  Ferguson  [Ky.]  103  SW 
257. 

00.  Tenant  cannot  remove  fixtures  placed 
on  property  while  owner  thereof  which 
passed  witli  realty  as  between  vendor  and 
vendee.  Brigham  v.  Overstreet  [Ga.]  57  SE 
484.  Manure  produced  in  the  usual  course 
of  husbandry  upon  farm  during  term  of  lease 
cannot  be  removed.     Id. 

91.  Civ.  Code  La.  art.  468  (458).  Morton 
Trust  Co.  V.  American  Salt  Co.,  149  F  540.  In- 
stances given  thereunder  of  "immovables  by 
destination"  are  illustrative,  and  not  limita- 
tive. Id.  Machinery  and  apparatus  placed 
on  land  for  sinking  or  working  salt  wells, 
horses  used  In  connection  therewith,  and 
goats  used  in  keeping  brush  and  weeds  down, 
held  immovable   by  destination.     Id. 

V)'2,  03.  Morton  Trust  Co.  v.  American  Salt 
Co..  149  F  540. 

04.  By  agreement  between  owner  of  per- 
sonalty and  owner  or  mortgagee,  personal 
property  may  retain  Its  status  after  annex- 
ation. Young  V.  Chandler  [Me.]  66  A  539. 
Heating  plant  installed  under  contract  re- 
serving  title    until    paid    for.     Kirk   v.   Crys- 


tal, 118  App.  Div.  32,  103  NYS  17.  Sprinkling 
system  is  installed  under  contract  reserving 
lien  until  payment,  with  right  of  entry  and 
removal  upon  default.  Schaeffer  Piano  INIfg. 
Co.  V.  National  Fire  Extinguisher  Co.,  148  F 
159.  Defendant  contracted  to  sell  his  dwell- 
ing to  T,  reserving  right  to  remove  fixtures. 
T.  contracted  to  sell  to  B.  with  like  reserva- 
tion. B.  assigned  contract  to  plaintifC.  Title 
was  closed  between  plaintiff  and  defendant 
on  basis  of  defendant's  contract  with  T.,  and, 
wliile  deed  did  not  reserve  right  to  remove 
fixtures,  it  was  orally  agreed  that  they  could 
be  removed.  Held  that  defendant  could  re- 
move same,  contract  not  being  mrged  into 
deed.  Brunswick  Const.  Co.  v.  Burden,  116 
App.  Div.  468,  101  NYS  716.  Where  tenant 
erects  building  which  would  become  part  of 
realty,  except  for  provision  in  lease  that  at 
expiration  of  term  lessor  shall  purchase 
same  or  grant  a  new  lease,  title  thereto 
vests  immediately  in  landlord  upon  execu- 
tion of  new  lease  not  reserving  title  in  les- 
see. Precht  v.  Howard  [N.  Y.]  79  NE  847. 
And  lessor  is  not  estopped  to  assert  such 
title  because  of  contract  entered  into  under 
misapprehension  of  facts  extending  time 
within  which  she  could  exercise  her  option 
to  give  new  lease  or  to  purchase  house,  les- 
see not  being  prejudiced  thereby.  Id.  Orig- 
inal agreement  that  building  should  remain 
personalty  may  be  shown  by  inference  from 
subsequent  recognition  of  rights  whicli 
could  only  so  exist.  Barnes  v.  Hosmer 
[Mass.]  82  NE  27.  Where,  in  replevin,  issue 
was  whether  property  was  personalty  or  fi>;- 
tures,  instruction  that  plaintiff  would  not 
have  right  to  remove  articles  which  were 
fixtures,  but  that  he  could  remove  such  as 
were  personalty,  either  under  the  law  or  by 
agreement  under  which  they  were  attached, 
held  sufficiently  favorable  to  defendant.  Lord 
V.    Bowse    [Mass.]    80   NE   822. 

95.  Drive  pipe  and  well  casing  held  to  be- 
come a  part  of  realty  despite  agreement. 
Perry  v.  Acme  Oil  Co.  [Ind.  App.]  80  NE 
174. 

!»G.  Brunswick  Const.  Co.  v.  Burden,  116 
.Vpp.  Div.  468,  101  NYS  716.  Mantels  and 
lunges  made  to  match  furniture,  and  par- 
quet flooring  laid  over  a  permanent,  foor, 
lield  fixtures  within  contract  to  sell  dwell- 
ing, reserving  right  to  remove  fixtures.     Id. 

97.  Though  Slag  dumped  as  refuse  from 
ore     smelter    ordinarily      becomes      part      of 
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may  recover  it  as  a  chattel  or  suit  for  damage  to  tlie  realt}'.^^  "Where  written  contract 
does  not  show  whether  particular  things  passed  as  fixtures  or  as  personalty,  such 
fact  may  be  shown  by  parol  evidence.®^ 

Right  to  remoue.^®^ "  ^- ^- ^'"'^ — Tenant's  fixtures  may  be  removed  at  any  time 
before  surrender  of  possession  of  the  premises/  but  not  thereafter  ^  unless  removed 
under  contract  right.^  In  many  states  the  taking  of  a  new  lease  without  reserving 
"the  right  of  removal  destroys  the  right.* 

§  3.  Title  of  third  persotis.^^^  ^  ^-  ^-  ^°*^^ — ^^lile  an  agreement  as  between 
the  parties  thereto,^  prior  vendors  of  the  realty  taking  back  the  property  under  a 
reserved  lien  ^  or  persons  acquiring  an  interest  in  the  realty  with  notice  thereof  ^ 
may  continue  the  personalty  character  of  the  annexed  chattel,  it  is  ineffectual  as 
against  bona  fide  purchasers.®  In  Maine  mortgagor  cannot  by  agreement  with 
third  party  affect  the  rights  of  a  '"prior"'  mortgagee.^ 

FoLioixG  Papers,  see  latest  topical  index. 

FOOD. 


The  scope  of  this  topic  is  noted  below.^" 
Validity  and  construction  of  statutes.^^^  ''  ^-  ^-  ^^'°- 


-In  the  exercise  of  the  police 


realty,  it  may  be  sold  as  personalty.  Manson 
V.  Dayton  [C.  C.  A.]  153  F  258.  Rails  and 
fastenings  laid  solely  for  the  purpose  of 
operating  railroad  held  not  to  become  a  part 
of  realty  so  as  to  become  immovable  there- 
from before  abandonment  of  land.  Georgia 
R.  &  Banking  Co.  v.  Hass,  127  Ga.  187,  56 
SE  313.  Where  railroad  -sv^as  proceeding  to 
remove  rails  and  fastenings  when  enjoined 
by  donators  of  land,  held  that  there  was  no 
■abandonment  of  same.     Id 

98.  Martin  v.  Ferguson  [Ky.]   103  SV\^  257. 

99.  Parol  evidence  that  parties  regarded 
mirrors  as  part  of  house  held  not  to  contra- 
dict memorandum  of  sale  of  house  reciting 
sale  of  mirrors  also.  Martin  v.  Ferguson 
[Ky.]    103    SW   257. 

1.  Though  holding  over  without  land- 
lord's permission.  Fenimore  v.  White  [Neb.] 
Ill  NW  204.  Decree  providing  that  unless 
tenant  should  surrender  possession  "w^ithin 
tv%'enty  days,  a  writ  of  possession  should  is- 
sue and  that  upon  failure  of  landlord  to  pay 
for  fixtures  within  said  twenty  days  tenant 
c-ould  remove  same  within  twenty  days 
thereafter,  held  not  to  limit  tenants  right  of 
removal  any  time  during  possession.    Id. 

2.  Left  in  place  in  brewery  storage  tanks, 
fermenting  tanks,  chip  casks,  and  kettles. 
Dehring  v.  BecK,  146  Mich.  706,  13  Det.  Leg. 
N.   93",   110  N"W   56. 

3.  Lease  providing  that  lessee  should  have 
right  to  remove  fixtures  "at  any  time"  con- 
strued to  authorize  removal  after  termina- 
tion of  lease.  Churchill  v.  More  [Cal.  App.] 
88  P  290.  Contract  giving  lessee  right  "to 
remove  all  property  at  any  time"  construed 
to  give  only  reasonable  time  for  removal. 
Perry  v.  Acme  Oil  Co.  [Ind.  App.]  80  NE  174. 
In  order  to  prevent  lessee  from  taking 
words  to  mean  "unlimited  time,"  lessor  need 
not  give  notice  to  remove  within  specified 
time.     Id. 

4.  Where  tenant  continues  under  ex- 
tended lease  as  distinct  from  new  lease,  he 
may  remove  fixtures.  Crandall  Investment 
Co.  V.  Ulyatt  [Colo.]  90  P  59. 

.'.     See  Ante,   §  2. 


6.  Where  plaintiff  sold  gasoline  engine  to 
L.  under  agreement  that  title  thereto  should 
remain  in  plaintiff  until  full  payment  of 
purchase  price,  with  right  of  entry  and  re- 
moval, such  engine  remained  personalty, 
though  substantially  affixed  to  realty,  as 
against  vendor  of  realty  who  resumed  pos- 
session upon  default  CDavi3  v.  Bliss  [X.  Y.] 
79  NE  851),  notwithstanding  L.  wrongfully 
removed  and  sold  the  engine  replaced  there- 
by (Id.),  and  agreement  between  vendor  of 
realty  and  vendee  that  all  machinery  in- 
stalled should  become  part  of  realty  (Id.). 
Contract  construed  and  held  to  justify  infer- 
ence that  parties  contemplated  installation 
of  machinery  which  should  remain  subject 
to  .seller's  lien.     Id. 

7.  Where  it  is  practicable  to  remove  cas- 
ing in  oil  well,  such  casing  is  fixture  within 
lease  giving  tenant  right  of  removing  fix- 
tures and  may  be  removed  as  against  one 
purchasing  property  with  notice.  Churchill 
V.  More  [Cal.  App.]  S8  P  290.  Evidence  tend- 
ing to  show  that  promoters  of  corporation 
when  purchasing  mining  property  knew  that 
air  compressor  thereon,  which  could  be  re- 
moved without  injury  to  land,  belonged  to 
plaintiff,  held  to  sustain  finding  that  same 
was  not  a  fixture.  Possell  v.  Smith  [Colo.] 
88  P  1064. 

8.  T\'here  heating  plant,  installed  under 
contract  reserving  title  until  payment,  con- 
sisted of  large  boiler  and  pipes  extending 
through  house,  connecting  radiators  and  in- 
tended as  only  heating  system,  it  becomes 
part  of  realty  as  to  bona  fide  purchaser. 
Kirk  V.  Crystal,  118  App.  Div.  31,  103  NYS  17 

9.  Young  V.  Chandler  [Me.]  66  A  539. 
Where  greenhouse  was  constructed  upon 
mortgaged  property  without  consent  of 
mortgagee,  it  became  property  of  mortgagee 
uron  purchase  of  realty  on  foreclosure.  Id. 
Pot  plants  and  fertilized  loam  taken  upon 
leased  premises  held  not  to  become  fixtures 
as  against  prior  mortgagee  of  premises. 
Id. 

10.  It    iueludes    regulation    of    food    prod- 
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power/^  food  departments  may  be  established  "  and  the  sale  of  injurious  foods  pro- 
hibited or  regulated.^^  Such  statutes  and  ordinances  must  observe  constitutional 
requirements"  and  be  sufficiently  definite  to  admit  of  enforcement.^''  The  regu- 
latory power  of  a  municipality  depends  largely  upon  its  charter."  The  New  York 
board  of  health  is  an  administrative  body/^  and  a  permit  to  sell  milk  granted 
thereby  is  a  mere  license,"  revocable  without  notice  or  hearing  ^^  and  although  there 
is  no  existing  ordinance  of  the  board  authorizing  revocation.^"  Cream  of  tartar 
sold  by  merchants  of  New  York  must  be  of  the  standard  of  purity  established  by 
the  latest  edition  of  the  United  States  PTiarmacopaeia.^^     At  common  law  there  is 


ucts  and  powers   and   duties   of   boards   and 
officers  charged  with  their  enforcement. 

It  excludes  matters  relating  to  adultera- 
tion (See  Adulteration,  9  C.  L.  37),  the  police 
power  of  the  state  and  of  municipalities  to 
legislate  in  the  interest  of  purity  of  food 
products  (See  Constitutional  Law,  9  C.  L. 
610;  Municipal  Corporations,  8  C.  L.  1056), 
health  regulations  generally  (See  Health,  8 
C.  L.  36),  and  regulations  as  to  purity  of 
drugs  and  medicines  (See  Medicine  and 
Surgery,  8  C.  L.  972). 

11.  Sanitary  Code  of  New  York  City,  § 
66,  continued  in  force  toy  city  charter  (Laws 
1901,  p.  499,  c.  466,  §  1172),  providing  that 
no  milk  shall  be  kept  or  sold  without  permit 
from  board  of  health,  and  subject  to 
conditions  thereof,  held  valid  exercise  of 
police  power.  People  v.  Department  of 
Health,  189  N.  Y.  187,  82  NE  187. 

12.  Act  March  13,  1895  (P.  L.  17),  creating 
department  of  agriculture,  and  providing  for 
appointment  of  a  dairy  and  food  commis- 
sioner, being  valid,  such  commissioner  can- 
not be  ousted  from  office  in  quo  warranto 
because  illegal  powers  have  been  subse- 
quently conferred  upon  him.  Common- 
wealth V.  Warren,   217  Pa.   163,   66  A  322. 

13.  Where  nonresident  cocoa  manufactu- 
rer makes  sales  in  Massachusetts  through 
agent,  both  manufacturer  and  agent  must 
comply  with  Rev.  Laws,  c.  75,  §§  16,  18, 
prohibiting  sales  of  adulterated  foods.  Sul- 
livan V.  Crave  &  Martin  Co.,  193  Mass.  435, 
79  NE  792.  Act  No.  12,  p.  14,  Pub.  Acts  1905, 
regulating  sale  of  "all  condimental  stock 
foods  ♦  •  •  claimed  to  possess  nutritive 
properties  and  all  other  materials  intended 
for  feeding  to  domestic  animals,"  includes 
preparation  advertised  as  food  which,  in  ad- 
dition to  possessing  medicinal  properties, 
"fattens  both  cattle  and  hogs  quickly,"  etc., 
and  in  horses  "produces  bone,  muscle,  and 
better  staying  powers,"  though  label  stated 
"P's  food  is  a  regulator,  to  be  used  according 
to  directions,  and  is  not  sold  as  a  feeding 
stuff,  nor  is  it  to  be  fed  in  place  of  grain  or 
other  feed.  Pratt  Food  Co.  v.  Bird,  148  Mich. 
631,  14  Det.  Leg.  N.  304,  112  NW  701.  St. 
Louis  Ordinance  20, SOS,  §  18,  prohibiting 
offering  of  milk  for  sale  containing  less 
than  three  per  cent  by  weight  of  butter  fat, 
estimated  by  designated  process,  and  pro- 
viding that  In  contested  analysis  of  milk, 
butter  fat  shall  be  estimated  by  particular 
test,  held  not  objectionable  as  prescribing 
a  rule  of  evidence.  City  of  St.  Louis  v. 
Bippen,  201  Mo.  528,   100  SW  1048. 

14.  Title  to  Act  No.  211,  Pub.  Acts  1893, 
p.  421,  "An  act  to  provide  for  the  appoint- 
ment of  a  dairy  and  food  commissioner,  and 
to  define  his  powers  and  duties,"  etc.,  held 
sufficient  to  cover  amendatory  act  providing 
a    standard    of    pure    stock    food,    and    means 


to  prevent  deception  in  sale  thereof.  Pratt 
Food  Co.  v.  Bird,  148  Mich.  631,  14  Det.  Leg. 
N.  304,  112  NW  701.  Act  June  26,  1895.  P. 
L.  317,  entitled  "An  Act  to  provide  against 
the  adulteration  of  food,  and  providing  for 
enforcement  thereof,"  held  sufficient  to  cover  i 
provisions  prohibiting  sales.  Commonwealth 
V.  Arow,  32  Pa.  Super.  Ct.  1.  Rev.  Municipal 
Code  of  City  of  Chicago  of  1905,  §  1161,  au- 
thorizing summary  seizure  and  destruction  of 
any  "putrid,  decayed,  poisoned,  or  infected" 
articles  of  food  kept  in  storage  or  for  sale, 
held  not  violative  of  fourteenth  Amend.  Fed. 
Const.  North  American  Cold  Storage  Co.  v. 
Chicago,  151  F  120.  St.  Louis  Ordinance  20, 
808,  §  18,  prohibiting  exposure  of  milk  for 
sale  containing  less  than  three  per  cent  but- 
ter fat,  etc.,  neither  deprives  citizen  of  the 
gains  of  his  industry,  contrary  to  Const,  art. 
2,  §  4  (City  of  St.  Louis  v.  Bippen,  201  Mo. 
528,  100  SW  1048),  nor  of  liberty  and  prop- 
erty without  due   process   of   law    (Id.). 

15.  St.  Louis  Ordinance  20,808,  §  18,  pro- 
hibiting exposure  of  milk  for  sale  containing 
less  than  three  per  cent  butter  fat,  etc.,  held 
not  too  indefinite  to  be  enforced.  City  of  St. 
Louis  v.  Bippen,  201  Mo.  528,  100  SW  1048. 

16.  Under  Birmingham  City  Charter  (Loc. 
Laws  1898-99,  p.  1391),  authorizing  city  to 
license,  tax,  and  regulate  all  kinds  of  busi- 
ness, and  conferring  on  It  full  power  to  in- 
spect food  products  and  dairies,  city  has 
power  to  impose  license  tax  on  dairymen  at 
rate  of  fifty  cents  per  cow.  City  of  Birming- 
ham V.  Goldstein   [Ala.]   44  S  113. 

17.  Greater  New  York  Charter  §  1173,  3 
Laws  1901,  p.  500,  c.  466,  providing  that 
actions  of  board  shall  be  regarded  as  in 
their  nature  judicial,  and  be  treated  as 
prima  facie  just  and  legal,  etc.,  held  not  to 
change  members  from  administrative  to  ju- 
dicial officers.  People  v.  Department  of 
Health,  189  N.  Y.  187,  82  NE  187.  Hence, 
action  revoking  permit  to  sell  milk  cannot 
be  reviewed  by  review  or  certiorari,  but 
subject  to  mandamus  in  case  of  arbitrary 
aViuse.  Id.  One  convicted  four  times  of  sell- 
ing or  offering  for  sale  adulterated  milk  la 
not  entitled  to  permit  to  sell.     Id. 

18.  Not  property,  within  the  constitution, 
which  cannot  be  taken  without  due  process 
of  law.  People  v.  Department  of  Health. 
189  N.  Y.  187,  82  NE  187. 

19.  People  V.  Department  of  Health,  189 
N.  Y.  187,  82  NE  187,  rvg.  117  App.  Div.  856, 
103   NYS  275. 

20.  Board  of  health  of  New  York  City, 
may  revoke  a  permit  to  sell  milk  though  no 
ordinance  has  been  adopted  by  board  au- 
thorizing such  revocation.  People  v.  De- 
partment of  Health,  189  N.  Y.  187,  82  NB 
187,  rvg.   117  App.  Div.   856,  103  NYS  275. 

21.  Public  Health  Law,  Laws  1900,  p.  1479, 
c.   667,    §    199,   construed   and   held   to  except 
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no  implied  warranty  that  food  stuffs  sold  to  a  provision  dealer  are  wholesome.'** 
Equity  will  restrain  unlawfully  threatened  prosecutions  where  of  a  character  to  re- 
sult in  great  and  irreparable  injury. ^^ 

Crimes;  prosecutions.^^ ''  ^-  ^-  ^^^^ — Ordinarily  any  one  may  institute  criminal 
proceedings  for  the  violation  of  the  pure  food  laws.^*  An  indictment  or  informa- 
tion in  the  language  of  the  statute  is  usually  sufficient  ^°  and  need  not  negative  de- 
fensive matters.^*  In  Pennsylvania  one  indicted  for  illegally  selling  oleomargarine 
may  be  enjoined  from  further  sales  until  determination  of  the  case.^^  The  fact 
that  a  penalty  is  to  be  paid  to  the  dairy  and  food  commissioner,  to  be  by  him  turned 
into  the  state  treasury,  does  not  make  his  title  to  office  a  material  issue  in  a  prosecu- 
tion.^^    Questions  of  fact  are  for  the  jury.^^ 

FORCIBLE    ENTRY    AND    UNLAWFUL    DETAINER. 


§  1.     Civil   Rights    and   Remedies    (1371). 

A.     The   Cause   of  Action    (1371). 


B. 


Procedure    (1374). 
Crtmimal     Responaibilitr 


(1377). 


While  this  topic  includes  some  cases  arising  out  of  the  statutory  application  of 
the  remedy  to  tenants  holding  after  termination  of  their  leasehold  rights,  that  phase 
of  the  subject  is  more  fully  treated  in  an  appropriate  topic.^" 

§  1.  Civil  rights  and  remedies.  A.  The  cause  of  action.^^^  '^  ^-  ^-  ^®^^ — The 
purpose  of  the  action  is  to  preserve  the  peace  by  preventing  those  not  in  the  actual 
possession  of  real  property  from  resorting  to  physical  force  or  threats  or  intimida- 
tion of  any  kind  to  gain  possession  of  the  property  from  the  one  in  the  actual  en- 
joyment thereof.^^  The  conditions  essential  to  the  right  to  this  action  vary  in  the 
different  states.^^     It  is  generally  held  essential  that  plaintiff  be  shown  to  have 


merchants  selling  cream  of  tartar  only  from 
visitorial  powers  of  State  board  of  pharmacy 
and  not  exempt  them  from  general  provi- 
sions against  adulteration.  State  Board  of 
Pharmacy  v.  Gasau,  52  Misc.  490,  102  NYS 
539. 

22.  Hence,  consumer  cannot  sue  original 
vendor  whatever  may  be  his  rights  against 
his  vendor.  Tomlinson  v.  Armour  &  Co., 
[N.  J.  Law]  65  A  883.  Declaration  charging 
that  defendant  packed  and  sold  some  diseas- 
ed ham  to  retailer  of  whom  plaintiff  pur- 
chased and  was  made  sick  by  eating  same 
held  to  state  no  cause  of  action.     Id. 

23.  Though  equity  will  not  ordinarily  re- 
strain public  officer  from  enforcing  criminal 
laws,  it  will  enjoin  state  officer  from  unlaw- 
fully placing  in  hands  of  every  stockfood 
dealer  a  bulletin  in  effect  threatening  them 
■with  prosecutions  if  they  use  manufacturer's 
product  sold  in  lawful  form.  Pratt  Food  Co. 
V.  Bird,  148  Mich.  631,  14  Det.  Leg.  N.  304, 
112   NW   701. 

24.  No  objection  that  prosecution  for  vio- 
lation of  Act  June  26,  1895,  was  agent  of 
department  of  agriculture.  Commonwealth 
V.  Arow,  32  Pa.  Super.  Ct.   1. 

25.  Information  in  language  of  §  18  of 
Ordinance  2'0,808,  of  city  of  St.  Louis,  pro- 
hibiting sale  of  milk  containing  less  than 
three  per  cent  butter  fat  by  weight,  specify- 
ing time  and  place  of  violation,  is  sufficient. 
City  of  St.  Louis  v.  Blppen,  201  Mo.  528,  100 
SW    1048. 

26.  Indictment  under  Act  of  June  26,  1895, 
P.  L.  317,  need  not  allege  that  article  sold 
was  not  within  third  section  thereof,  that 
being  matter  of  defense.  Commonwealth  v. 
Arow.  S2  Pa.  Super.  Ct.  1. 


27.  Petition  under  act  May  29,  1901,  for 
order  restraining  one  indicted  for  illegally 
selling  oleomargarine  from  further  sales,  is 
sufficient  if  it  charges  that  defendant  has 
again  been  guilty  of  the  offense  set  forth  in 
indictment,  contrary  to  act  May  29,  1901. 
Commonwealth  v.  Henderson,  31  Pa.  Super. 
Ct.    38 P. 

-^.  Prosecution  under  Act  June  26th, 
189o.  Commonwealth  v.  Arow,  32  Pa. 
Super.  Ct.  1. 

29.  On  a  prosecution  for  violating  the 
pure  food  law  by  selling  a  compound  for 
pure  honey  where  the  label  used  was  made 
up  of  "Honey"  in  bold  type,  "Compound"  in 
smaller  and  lighter  faced  type,  and  "Honey- 
Syrup"  in  still  smaller  type,  and  the  seller 
testified  that  he  sold  it  as  a  compound,  held 
a  question  for  the  Jury  whether  the  statute 
was  violated  People  v.  Berghoff,  112  App. 
Div.   712,   99  NTS  201.      , 

30.  See  Landlord  and  Tenant,   8  C.  L.   696. 

31.  Redman  v.  Perkins,  122  Mo.  App.  164, 
98  SW  1097.  "The  remedy  of  forcible  entry 
and  detainer  is  provided  so  that  possession 
of  real  property  may  be  obtained  in  a  ju- 
dicial and  orderly  way.  and  without  resort- 
ing to  violence  or  steps  likely  to  provoke  a 
breach  of  the  peace.  Having  this  remedy, 
no  one  is  permitted  to  vindicate  his  claimed 
rights  with  his  own  hand."  "Wilson  v. 
Campbell    [Kan.]    88    P    548. 

32.  Under  the  Missouri  statute  relating 
to  forcible  entry  and  detainer,  all  that 
needs  to  be  shown  to  sustain  plaintiff's 
right  to  restitution  Is  that  plaintiff  was  In 
the  actual  possession  of  the  property  and 
was    forcibly    dispossessed    by    the    defend- 
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been  in  the  actual  ^^  and  peaceable  ^*  possession  of  the  premises  at  the  time  of  the 
entry /'^^  title  in  the  possessor  not  being  essential.^^  Where  a  possession  is  disturbed, 
the  occupant  must  be  actually  dispossessed.^^  Though  actual  force  be  an  essential 
element  under  the  statute/^  yet  no  great  degree  of  force  or  of  personal  violence  is 
required  to  be  used  or  threatened.^^  In  some  states  a  mere  entry  against  the  will  of 
the  person  in  possession  *°  or  without  claim  or  color  of  right  *^  is  sufficient.    It  has 


ant.     Redman   v.   Perkins,    122   Moi.    App.   164, 
9S    SW    1097.     And    see    post.    Pleading-. 

33.  Brown  v.  French  [Ala.]  42  S  409; 
Redman  v.  Perkins,  122  Mo.  App.  164,  98  SW 
1097;  Check  v.  Reiter  [Ky.]  102  SW  287. 
In  an  action  of  unlawful  detainer,  the  prin- 
ciple Is  elementary  that  the  plaintiff  must 
recover  upon  the  strength  of  his  right  to 
possession,  and  not  rely  upon  the  weakness 
of  the  adversary  right.  Fisk  v.  Arnold  [Ind. 
T.]    104   SW   824. 

Con.structlve  posse.ssion  of  a  tract  of  land 
under  a  deed  definitely  describing  its  boun- 
daries, connected  with  actual  possession  of 
part  of  the  premises,  is  sufficient  in  Ten- 
nessee to  authorize  and  maintain  an  action 
of  unlawful  entry  and  detainer.  Stockley 
V.    Cissna    [Tenn.]    104    SW   792. 

User  must  be  continuous  and  uninter- 
rupted: A  claim  to  possession  of  the  prem- 
ises, based  upon  the  fact  that  the  com- 
plainant from  time  to  time  cut  timber  there- 
from and  used  it  for  the  grazing  of  his 
stock,  not  showing  tliat  such  user  was  con- 
tinuous and  uninterrvipted.  will  not  sustain 
the  action  of  forcible  entry  and  detainer. 
Stockley   v.    Cissna    [Tenn.]    104   SW   792. 

34.  Fowler  v.   Ohnick    [Wash.]    87   P   1050. 

35.  Fowler  v.  Ohnick  [Wash.]  87  P  1050; 
Redman  v.  Perkins,  120  Mo.  App.  164,  98  SW 
1097. 

The  possession  by  a  tennnt  of  plaintiff  is, 
as  to  strangers,  possession  by  plaintiff,  his 
landlord,  and  his  abandonment  of  the  prem- 
ises during  the  tenancy  does  not  oust 
plaintiff  from  possession  though  he  was  not 
present  and  did  not  appear  until  after  the 
entry  had  been  accomplished.  Redman  v. 
Perkins,  122  Mo.  App.  164,  98  SW  1097.  An 
attornment  by  a  tenant  to  a  stranger  who 
is  not  within  any  of  the  excepted  clauses 
of  section  4112  of  the  Mo.  Rev.  St.  1899  is 
void  and  will  not  affect  the  possession  of 
the  landlord.  Thus,  where  the  plaintiff  en- 
ters into  a  contract  of  lease  with  a  person 
whom  he  knows  to  be  in  possession  as  a 
tenant  of  a  third  person,  this  will  not  give 
plaintiff  such  possession  as  will  sustain  an 
action  of  forcible  entry  and  detainer  though 
he  exercised  some  acts  of  ownership,  such 
as  repairing  fences,  preparing  some  of  the 
land  for  plowing  and  receiving  a  portion 
of  the   crop   raised.     Id. 

Successful  party  In  homestead  entry  con- 
test may  maintain:  The  successful  party  in 
a  contest  as  to  homestead  entry  before  the 
secretary  of  the  interior,  after  such  contest 
is  closed,  may  prosecute  an  action  for  forci- 
ble entry  and  detainer.  Howe  v.  Parker,  18 
Okl.   282,    90   P   15. 

30.  School  directors  may  brinsT.  though 
only  trustees  may  sue  if  title  to  school 
land.?  is  involved.  McDaniel  v.  Steplienson 
County  School  Directors,  125  111.  App.  332. 
Validity  of  election  of  trustees  cannot  be 
questioned  In   such  action   by   them.     Id. 


I      37.     Redman  v.  Perkins,   122  Mo.  App.   164, 

98  SW  1097. 
I  38.  Brown  v.  French  [Ala.]  42  S  409;  Fol- 
i  som  V.  Hunter,  6  Ind.  T.  453,  98  SW  156; 
Wilson  V.  Campbell  [Kan.]  88  P  548;  Red- 
man V.  Perkins,  120  Mo.  App.  164,  98  SW 
1097. 

Acts  held  to  constitute  forcible  entry:  Un- 
der §  1159  of  the  Cal.  Code  Civ.  Proc,  every 
person  is  held  to  be  guilty  of  a  forcible 
entry  who  "by  breaking  open  doors,  win- 
dows or  other  parts  of  a  house  *  ♦  * 
enters  upon  or  into  any  real  property." 
Winchester  v.  Becker  [Cal.  App.]  88  P  296 
holding  that  the  use  of  a  false  key  consti- 
tuted forcible  entry  within  the  statute.  En- 
try and  tearing  down  fence  erected  by  ten- 
ant. Brown  v.  French  [Ala,]  42  S  409.  En- 
try under  claim  of  title,  erecting  fence  and 
preventing  its  removal.  Check  v.  Reiter 
[Ky.]  102  SW  287;  Fowler  v.  Ohnick 
I  Wash.]  87  P  1050.  A  number  of  men,  at 
the  instance  of  the  owner,  in  the  absence 
of  the  person  in  possession  and  his  fi^ent, 
invaded  the  premises,  opened  the  building 
and  detached  and  carried  out  the  furniture 
and  fixtures.  Held  that  the  entry  was  of 
such  a  character  as  to  authorize  the  action 
of  forcible  entry  and  detainer.  Wilson  v. 
Campbell    [Kan.]    88   P   548. 

39.  Wilson  v.  Campbell  [Kan.]  88  P.  54S. 
Evidence  tending  to  show  that  defendants 
went  to  premises  and  by  threats  and  in- 
timidation caused  plaintiff's  agent  to  leave, 
and  that  they  intended  to  use  such  force  as 
might  be  necessary,  held  sufficient.  Collins 
V.   Stanley    [Wyo.]    88   P   620. 

40.  Under  subsection  1  of  section  452  of 
the  Ky.  Civ.  Code,  "a  forcible  entry  is  an 
entry  without  the  consent  of  the  person 
having  the  actual  possession."  Check  v. 
Reiter  [Ky.]  102  SW  287.  Under  subdivision 
6  of  §  3  of  the  Washington  Laws  of  1905. 
c.  S6,  p.  173,  any  person  is  guilty  of  forci- 
ble entry  or  forcible  detainer  who  shall 
without  the  permission  of  the  owner,  and 
without  having  any  color  of  title  thereto, 
enter  upon  the  la.nd  of  another,  and  who 
shall  fail  or  refuse  to  remove  therefrom 
after  three  days'  notice  In  writing,  to  be 
served  in  the  manner  provided  in  the  act. 
Stahl  Brew.  &  Malting  Co.  v.  "Van  Buren 
[Wash.]  88  P  837.  In  Stahl  Brewing,  etc.. 
Co.  V.  Van  Buren  [Wash.]  88  P  S,'37,  the 
lessee,  under  a  lease  stipulating  against  as- 
signment without  written  consent  of  the 
landlord,  agreed  to  give  possession  to  de- 
fendant without  such  consent.  The  land- 
lord afterwards  leased  the  premises  to  the 
plaintiff  and  the  defendant  paid  rent  to  the 
T'laintiff  and  proffered  the  ron,tal  to  plain- 
tiff after  being  notified  by  him  to  leave  the 
promises.  It  was  contended  by  defendant 
that  no  relation  existed  between  him  and 
the  plaintiff  which  would  entitle  the  Litter 
to  maintain  the  action  of  unlawful  detainer 
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been  held  that  ejectment  under  process  which,  though  irregular,  is  not  void,  will  not 
render  the  one  procuring  such  ejectment  guilty  of  forcible  entry  and  detainer.*^ 
The  action  of  unlawful  detainer  presupposes  that  the  defendant  obtained  possession 
without  force,  but  wrongfully  refuses  to  surrender  it  on  demand  to  the  person  hav- 
ing the  legal  right  thereto.*^  The  action  being  merely  possessory,**  questions  of 
title  *^  or  right  of 'possession  prior  to  entry  are  ordinarily  not  involved,  though  title 
may  become  important  as  determining  the  right  of  possession  where  the  entry  was 
peaceable  and  the  gist  of  the  action  is  the  wrongful  detainer.*^  The  only  question 
to  be  determined  is  possession,*^  but  Avhat  is  possession  must  be  determined  in  this 
action  just  as  in  any  other  action.*^ 

Defenses.^^^ ''  ^-  ^.  ^^''* — Superior  title  in  the  defendant  is  no  defense.*^  A  de- 
fense only  available  in  equity  cannot  be  pleaded  to  an  action  of  forcible  entry  and 
detainer."" 


against  him.  It  was  held,  however,  that 
the  action  would  lie  under  the  above  stat- 
ute, tlie  word  "owner"  being  used  in  a  more 
comprehensive  sense  than  the  record  or  title 
owner   of  the   land. 

41.  Possession  by  mortgagor  after  fore- 
closure and  taking  of  possession  under 
master's  deed  is  %vithout  color  of  right. 
Johnson  v.  Anna  Bldg.  &  Loan  Ass'n,  126 
111.  App.  592.  Evidence  held  for  jury  as  to 
whether  defendant  was  tenant  or  intruder. 
Smallwood  v.   Jones    [Ga.]    57   SE   99. 

42.  Thus  in  French  v.  Burr  [Conn.]  66  A 
501,  after  a  judgment  for  possession,  the 
plaintiff  had  been  put  in  possession  by  the 
voluntary  act  of  the  defendant  and  had 
then  died.  The  administrator  upon  his  es- 
tate, having  subsequently  found  the  origi- 
nal defendant  again  in  possession,  em- 
ployed an  a,ttorney  to  eject  him.  and  the 
attorney  proceeded  to  do  so  under  an  exe- 
cution on  the  satisfied  judgment.  It  was 
both  a  misuse  of  process  and  the  use  of  an 
irregular  process,  but  neither  of  these  facts 
rendered  the  writ  absolutely  void,  and  its 
service  would  not  render  the  administrator 
guilty    of    forcible    entry    and    detainer. 

43.  Such  refusal  to  make  restitution  Is 
in  its  nature  an  exhibition  of  force,  and 
consequently  is  constructively  a  forcible 
entry  for  which  an  action  will  lie.  Red- 
man V.  Perkins,  122  Mo.  App.  164,  98  SW 
1097. 

44.  Fisk  V.  Arnold  [Ind.  T.]  104  SW  824; 
Jones  V.  Com.  [Ky.]  104  SW  782;  Stockley 
V.   Cissna   [Tenn.]    104   SW  792. 

45.  Folsom  V.  Hunter,  6  Ind.  T.  453,  98 
STA^  156;  Hendrickson  v.  Linville  [Ky.]  104 
SW  688;  Redman  v.  Perkins,  122  Mo.  App. 
164,  98  SW  1097;  Moore  v.  Shoup,  123  Mo. 
App.  409,  100  SW  53;  Stockley  v.  Cissna 
[Tenn.]  104  SW  792.  The  preservation  of 
peace  furnishes  the  reason  upon  which  Is 
founded  the  statutory  prohibiton  against 
inquiry  into  the  merits  of  the  title.  Red- 
man V.  Perkins,  122  Mo.  App.  164,  9S  SW 
1097.  As  to  certification  of  cause  to  dis- 
trict court  where  it  appears  that  the  title 
is  in  dispute,  see  post,  Jurisdiction.  The 
question  of  title  is  immaterial  except  so  far 
as  tending  to  show  the  plaintiff's  right  of 
present  possession.  Folsom  v.  Hunter.  6 
Ind.    T.    453,    98    SW   156. 

46.  Neither  the  right  of  entry  nor  the 
right  of  property  is  therein  involved.  En- 
gle  V.  Tennis  Coal  Co.,  30  Ky.  L.  R.  1269, 
101   SW  309.     In  an  action   of  unlawful   de- 


tainer, the  defendant  may  prove  declara- 
tions made  by  him  during  the  period  cov- 
ered by  ills  possession,  to  the  effect  that 
he  was  In  possession  under  claim  of  title 
and  not  as  the  tenant  of  any  one.  This  is 
in  accordance  with  the  general  rule  that 
admissions  of  a  person  in  possession  of 
property  are  admissible  for  the  purpose  of 
showing  the  nature  of  his  possession  when 
that  fact  is  a  material  issue  in  the  case. 
Moore  v.  Shoup,  123  Mo.  App.  409,  100  SW 
53.  It  will  lie  against  one  taking  posses- 
sion by  force  under  claim  of  right.  Estab- 
lishment of  boundaries  under  Act  May  10, 
1901,  does  not  authorize  forcible  taiking  of 
land  so  defined.  Ross  v.  Youngman,  125  111. 
App.    494. 

47.  Hendrickson  V.  Linville  [Ky.]  104 
SW  688;  Engle  v.  Tennis  Coa.l  Co..  30  Ky. 
L.  R.  1269,  101  SW  309;  Check  v.  Reiter 
[Ky.]  102  SW  287;  Stockley  v.  Cissna  [Tenn.] 
104   SW  792. 

48.  Hendrickson  v.  Linville  [Ky.]  104  SW 
688.  Upon  a  motion  to  dissolve  an  attach- 
ment, in  an  action  of  unlawful  and  forcible 
entry,  on  the  ground  that  defendants  did 
not  fraudulently  or  criminally  contract  the 
obligation  as  alleged  in  the  afHdavit  for  at- 
tachment, it  was  held  that  the  circum- 
stances out  of  which  the  plaintiff's  cause 
of  action  arose  might  be  inquired  into  al- 
though they  might  involve  some  of  the 
facts  upon  the  merits,  such  inquiry  is  for 
the  purpose  of  determining  whether  grounds 
for  the  attachment  exist,  and  not  whether 
there  is  or  is  not  a  cause  of  action.  Col- 
lins v.   Stanley    [Wyo.]    88  P  620. 

49.  "It  matters  not  that  the  claimant  out 
of  possession  may  have  the  better  riglit  to 
immediate  possession,  if  his  title  or  right 
are  not  recognized  by  the  one  in  possession 
he  must  not  attempt  to  enforce  his  claim 
by  the  strong  hand,  but  must  seek  redress 
in  the  courts,  and,  if  through  force  of  what- 
ever nature  he  succeeds  in  ousting  his  ad- 
versary from  possession,  an  action  of  forci- 
ble entry  and  detainer  will  lie  against  him 
no  matter  how  strong  may  be  his  title  or 
his  right  to  possession.  Redman  v.  Perkins, 
122  Mo.  App.  164,  98  SW  1097.  If  the  owner 
entitled  to  possession  can  legally  obtain  it, 
he  may  undoubtedly  hold  the  same,  but  he 
has  no  right  to  resort  to  unlawful  and  forci- 
ble means  to  gain  possession.  Wilson  v. 
Campbell    [Kan.]    88   P  548. 

50.  Jones  v.  Com.  [Ky.]  104  S"W  782.  The 
erection    of    valuable    improvements    in    ac- 
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Damages.^^ ''  ^-  ^-  ^®^* — The  right  to  recover  damages  for  the  detention  of  the 
property  has  been  held  to  be  incident  to  the  action  for  unlawful  detainer  though  the 
latter  is  a  possessory  action/^  and,  in  some  states,  provision  is  made  for  the  recovery 
of  double  or  treble  damages  by  way  of  penalty.^^ 

(§1)  B.  Procedure. ^^'^  ^-  ^-  ^''^* — The  remedy  in  forcible  entry  and  detainer 
proceedings  is  under  the  law  in  force  at  the  time  of  the  commencement  of  the  ac- 
tion.^* In  Washington  the  plaintiff  may  proceed  under  the  amendatory  act  of 
1905,  in  which  he  must  prove  the  forcible  or  unlawful  detainer  as  alleged,  or 
under  the  act  of  1891,  under  which  the  superior  title  will  prevail.'*  A  sufficient 
demand  for  possession  or  notice  to  quit,®'*  properly  executed  and  served,  is  generally 
required."' 


cordance  with  the  terms  of  a  lease  Is  no 
defense.     Id. 

61.  Flsk  V.  Arnold  [Ind.  T.]  104  SW  824; 
Hinckley  v.  Casey  [Wa^h.]  88  P  753.  In 
Colorado,  In  the  absence  of  statutory  pro- 
visions therefor,  a  demand  for  damages  o-r 
rent  cannot  be  joined  in  an  action  for  pos- 
session of  the  premises.  Mackenzie  v.  Por- 
ter [Colo.]  91  P  916.  Under  the  Colorado 
statute,  provision  is  made  for  the  recovery 
of  rent  in  an  action  commenced  under  par. 
4  of  §  1973,  but  in  no  other  class  of  cases. 
Id.  Query,  whether  in  an  action  of  unlaw- 
ful entry  and  detainer,  instituted  in  the 
circuit  court  under  c.  89  of  the  Code  1899 
(Code  1906,  §§  3332-3335),  damages  can  be 
recovered  for  the  detention  of  the  property. 
Montgomery  v.  Economy  Fuel  Co.,  61  W. 
Va.   620,   57  SB  137. 

Issuance  of  attachment  in  action  for  dam- 
ages: An  action  to  recover  unliquidated 
damages  for  unlawful  and  forcible  entry  is 
a  civil  action  witliln  the  meaning  of  Wyo. 
Rev.  St.  1899,  §  3988,  authorizing  the  issu- 
ance of  attachment  in  civil  actions  for  the 
recovery  of  money.  Collins  v.  Stanley 
[Wyo.]    88   P   620. 

Recovery  of  damages  by  defendant!  Klpon 
demurrer  sustained  to  the  complaint  in 
forcible  entry  and  detainer,  and  refusal  to 
amend  by  plaintiff  who  has  obtained  a  writ 
of  possession,  and  after  Judgment  for  re- 
turn of  the  property  to  the  defendant.  It  is 
the  duty  of  the  court,  upon  motion  of  the 
defendant,  to  award  him  a  writ  of  inquiry 
for  a  Jury  to  assess  the  damages  and  there- 
on to  render  a  judgment  against  plaintiff 
therefor.  Folsom  v.  Hunter,  6  Ind.  T.  ■TSS, 
98  SW  156.  The  officer's  return  to  a  writ 
of  possession  issued  In  an  action  of  forcible 
entry  and  detainer,  showing  that  such  writ 
was  duly  executed.  Is  conclusive  evidence 
in  the  proceeding  for  award  of  damages 
that  the  plaintiff  had  possession  from  then 
until  the  judgment  for  damages.     Id. 

52.  Under  §  5542,  Ballinger'a  Ann.  Codes 
&  St.,  It  Is  provided  that  the  Jury  or  the 
court  "shall  also  assess  the  damages  occa- 
loned  to  the  plaintiff  by  any  forcible  entry 
or  by  any  forcible  ojb  unlawful  detalnar 
♦  •  •  and,  if  the  allegod  unlawful  de- 
tainer be  after  default  in  the  payment  of 
rent,  find  the  amount  of  any  rent  due,  and 
the  Judgment  shall  be  rendered  against  the 
d<efendant  guilty  of  the  forcible  entr.^,  for- 
cible detainer,  or  unlawful  detainer  for 
twice  the  amount  of  the  damages  tlius  as- 
sessed, and  of  the  rent,  if  any.  found  due." 
Hinckley   v.    Casey    [Wash.]    88    P   753.     This 


penalty  Is  Imposed  for  the  refusal  to  sur- 
render possession  on  the  termination  of  the 
tenancy,  whether  it  be  terminated  by  the 
terms  of  the  lease,  for  nonpayment  of  rent, 
or  for  any  of  the  other  causes  specified  in 
the  statute.  Id.  Section  1995,  Mills'  Ann. 
St.,  provides  for  recovery,  in  separate  ac- 
tion, of  treble  damages  for  any  damages  or 
injury  sustained  by  the  plaintiff  during  the 
time  he  shall  have  been  deprived  of  the 
possession  of  the  premises.  Mackenzie  v. 
Porter    [Colo.]    91   P  916. 

.53.  Columbia  &  P.  S.  R.  Co.  v.  Moss 
[Wash.]  87  P  951.  The  act  of  1905  is  appli- 
cable thougla  the  entry  was  made  before 
such  act  took  effect,  the  act  being  a  pureljy 
remedial  one.     Id. 

54.  If  he  fails  to  append  an  abstract  of 
title  to  the  complaint  and  sues  out  a  writ 
of  restitution  before  final  Judgment,  he  will 
be  taken  to  have  proceeded  under  the  for- 
mer or  general  forcible  entry  and  detainer 
act,  and  his  rights  will  be  determined  by 
that  act.  Columbia  &  P.  S.  R.  Co.  v.  Moss 
[Wash.]    87   P.   951. 

55.  Three  days'  notice  in  writing.  Stahl 
Brew.  &  Malting  Co.  v.  Van  Buren  [Wash.] 
88  J?   837. 

Nevr  notice  after  verdict  of  not  guilty: 
Where  a  lease  is  by  the  month,  either  party 
may  abandon  It  by  giving  one  month's  no- 
tice, and  therefore  where  the  landlord  in 
such  a  lease  gave  a  notice  to  vacate,  and  on 
refusal  to  deliver  possession  brought  an 
action  of  forcible  entry  and  detainer,  in 
which  a  verdict  of  not  guilty  ■was  rendered, 
he  may  give  a  new  notice  for  any  other 
month  to  vacate  and  proceed  thereunder. 
In  such  new  proceedings  a  plea  of  former 
acquittal  Is  untenable.  Pulliam  v.  Sells,  30 
Ky.   L.   R.    456,   99   SW   289. 

58.  Martin  v.  Hartshorne,  17  Okl.  586,  87 
P  854;  Columbia  &  P.  S.  R.  Co.  v.  Moss 
[Wash]  87  P  951;  Stahl  Brew.  &  Malting 
Co.  V.  "Van  Buren  [Wash.]  88  P  837.  It  is 
Bufflcient  service  where  notice  to  quit  was 
served  upon  defendant  by  agent  of  plaintiff 
who  handed  a  copy  personally  to  defend- 
ant more  than  three  days  before  the  suit 
was  instituted.  Her  v.  Miller  [Neb.J  111 
NW  590. 

Return  dayi  A  summons  in  an  action  of 
unlawful  eniry  and  detainer  can  be  made 
rsturnable  to  any  day  of  a  term  of  a  cir- 
cuit court.  Montgomery  v.  Economy  Fuel 
Co..   61   W.   Va.   620,  57  SE   137. 

57.  Bunker  v.  Hanson,  99  Minn.  426,  109 
NW  827,  in  which  it  was  held  that  the  mu- 
nicipal court  of  the  city   of  Minneapolis   has 
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Limitations  s®®  '  ^-  ^-  ^®'^°  are  governed  by  the  statutes  of  the  different  states. 

Jurisdiction.^^  ^  ^-  ^-  ^"^^ — The  action  of  forcible  entry  and  unlawful  detainer 
is  a  local  action  involving  the  ouster  of  the  tenant  from  the  lands  and  the  restitu- 
tion of  possession  thereof  to  the  owner.  Jurisdiction  of  the  land  is  therefore 
essential  to  its  maintenance.''^  In  Colorado  it  is  the  duty  of  a  justice  of  the  peace 
to  stay  the  proceedings  and  certify  the  cause  to  the  district  court  where  it  appears 
from  sufficient  affidavit,  on  the  evidence  upon  the  trial  of  an  action  of  unlawful  de- 
tainer, that  the  title  is  in  dispute  and  an  adjudication  of  the  same  may  be  neces- 
sary."* 

Parties.^^  '  ^-  ^-  ^^^® — ^Where  an  action  is  brought  against  several  defendants 
jointly,  which  action  embraces,  among  other  causes  of  action,  unlawful  entry  and 
detainer,  upon  the  death  of  one  of  the  defendants,  the  action  of  unlawful  entry 
and  detainer  abates  as  to  him.^®  Parties  in  possession  under  lessees  are  proper  den 
fendants."" 

Pleadings.^^^  ^  ^-  ^-  ^®'^® — In  some  jurisdictions  the  complaint  is  required  to  be 
in  writing,^^  while  in  others  written  pleadings  are  not  required  in  proceedings  of 
forcible  entry  and  detainer,  or  either.*^  With  regard  to  the  allegations  of  the  com- 
plaint, the  usual  rules  of  pleading  apply  to  a  large  extent.  Thus  the  plaintiff  must 
set  out  the  facts  upon  which  he  relies  for  recovery,  and  must  prove  his  cause  of  ac- 
tion as  alleged,®^  and  may  not  introduce  evidence  which  contradicts  his  pleading.'* 
The  complaint  should  describe  the  property  with  reasonable  certainty.®"^  Where  it 
is  desired  to  recover  treble  damages  under  statute  authorizing  such  recovery,  the 
action  should  be  brought  for  the  recovery  of  treble  damages,  and  there  should  be 
allegations  bringing  it  within  the  scope  of  the  statute.®^    Amendments  may  be  al- 


no  Jurisdiction  in  forcible  entry  and  de- 
tainer proceedings  based  upon  breach  of 
the  contract  of  a  lease  to  lands  part  of 
which  were  within  Hennepin  County  and 
part  of  which  were  without  that  county. 
A  county  court  has  Jurisdiction  to  hear  and 
determine  an  Issue  formed  by  a  counter  af- 
fidavit to  a  warrant  issued  against  one  as 
a  tenant  holding  over.  Harper  v.  Tomblin, 
127   Ga.    390,   56   SE   433. 

58.  Bonnell  v.  Gill  [Colo.]  92  P  13  hold- 
ing that  an  attempt  to  put  the  title  in  dis- 
pute by  a  general  denial  in  the  answer  of 
the  averments  of  the  complaint  as  to  own- 
ership will  not  sustain  a  motion  to  certify. 
The  party  desiring  to  have  a  case  certified 
must  apply  to  the  Justice  at  the  earliest  op- 
portunity, and  he  may  not,  after  trial  be- 
fore the  Justice  on  the  merits,  and  on  ap- 
peal from  an  adverse  Judgment,  raise  the 
question  of  the  right  of  the  Justice  to  pro- 
ceed with  the  trial  after  filing  an  answer, 
as  provided  in  conformity  w^ith  the  provi- 
sions of  the  statute,  for  the  first  time  in 
the   county   court.     Id. 

nn.  iVIulligan  v.  O'Brien,  53  Misc.  4,  102 
NTS   911. 

60.  Haynes  v.  Sherwin-Williams  Co.,  126 
111.    App.     114. 

61.  Columbia  &  P.  S.  R.  Co.  v.  Moss 
[Wash.]    S7   P  951. 

62.  Jones   v.    Com.    [Ky.]    104    SW   782. 

03.  Under  the  Wa'shington  forcible  entry 
and  detainer  act  as  amended,  the  plaintiff 
must  prove  his  cause  of  action  as  alleged, 
namely,  that  he  is  the  owner  of  the  prop- 
erty, that  the  defenciant  entered  without 
permission  and  without  having  color  of  title 
thereto,     that    a    proper,     notice     to    surren- 


der was  given  and  served,  and  that  the 
defend.a,nt  has  failed  to  comply  therewith. 
If  he  fail  to  prove  the  forcible  entry  or  the 
unlawful  detainer  as  alleged,  he  will  fall 
in  the  action.  Columbia  &  P.  S.  R.  Co.  v. 
Moss  [Wash.]  87  P  951.  Under  the  statu- 
tory action  for  forcible  entry  ajnd  detainer, 
the  complaint  must  necessarily  show,  by 
apt  pleading,  that  either  the  relation  of 
landlord  and  tenant  exists  between  plaintiff 
and  defendant  or  that  defendant  by  force 
and  arms  ousted  the  plaintiff  from  pos- 
session. Folsom  V.  Hunter,  6  Ind.  T.  453,  98 
SW  156.  Under  §  2  of  the  Wash.  Act  of 
1891,  an  abstract  of  the  plaintiff's  title 
must  accompany  the  complaint,  while  un- 
der §  8  of  the  general  forcible  entry  and 
detainer  act  the  complaint  need  only  be  In 
writing  and  set  forth  the  facts  upon  which 
the  plaintiff  seeks  to  recover.  Columbia  & 
P.   S.   R.   Co.   V.  Moss    [Wash.]    87   P  951. 

64.  Evidence  cannot  be  introduced  by  the 
plaintiff,  in  an  action  of  unlawful  detainer, 
tending  to  prove  that  he  was  at  all  times 
mentioned  in  the  proceedings  the  beneficial 
owner  of  the  premises  when  the  complaint 
states  that  a  certain  other  person  w^as  the 
owner  of  the  property  subject  to  a  deed  of 
trust.  McFarland  Real  Estate  Co.  v.  Joseph 
GerardI   Hotel   Co.,   202  Mo.   597,   100   SW  577. 

(S5.  Columbia  &  P.  S.  R.  Co.  v.  Moss 
[Wash.]  87  P  951.  Description  In  complaint 
need  not  conform  to  that  in  lease  if  latter 
is  incorrect.  Haynes  v.  Sherwin-Williams 
Co.,  126  111.  App.  414.  General  description 
of  premises  is  sufficient  If  from  It  they  can 
be    identified.     Id. 

66.  Salmon  v.  Blaster  Mfg.  Co..  53  Misc. 
36,    103    NYS   1031. 
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lowed  in  proper  cases.^^  An  answer  under  the  Colorado  act  must  specifically  admit 
or  deny  all  the  material  facts  set  forth  in  the  complaint.««  Matters  in  "excuse,  jus- 
tification, and  avoidance,"  required  by  the  Minnesota  forcible  entry  statute  to  be 
pleaded,  are  such  as  constitute  "new  matter"  under  the  general  practice  act." 
Under  the  Kentucky  practice,  if  either  party  conceive  himself  injured  by  the  find- 
ing of  the  jury,  he  may  file  a  traverse  thereof  with  the  judge  or  justice  within  three 
days  next  after  the  finding.'^"  \\liereupon  the  judge  or  justice  shall  stay  all  further 
proceedings  on  the  inquisition  and  return  the  whole  of  the  papers  and  proceedings, 
or  a  fair  transcript  thereof,  to  the  office  of  the  circuit  court  of  said  county  within 
ten  days  thereafter.'^^  The  traversee  joins  issue  on  the  traverse,  and  it  is  tried  and 
judgment  given  on  the  verdict  as  in  other  cases."  Objection  to  the  sufficiency  of 
the  complaint  must  be  by  motion  to  quash." 

Evidence.^^^  ^  '^-  ^-  ^®^° — The  burden  is  upon  the  plaintiff,  in  an  action  of  un- 
lawful detainer,  from  the  start  to  the  close  of  the  case,  to  show  by  the  evidence  that 
he  was  legally  entitled  to  have  and  recover  the  possession  of  the  land  in  question  as 
against  the  defendant.^*  In  forcible  entry  and  detainer  proceedings,  the  question 
in  litigation  is  the  right  of  possession,  and  by  joining  issue  all  matter  that  may  throw 
light  upon  the  question  involved  may  be  proved  pursuant  to  the  rule  obtaining  with 
reference  to  the  introduction  of  evidence.'^''  It  has  been  held  that  a  judgment  in 
ejectment  will  not  bar  an  action  for  forcible  entry  and  detainer,  notwithstanding  the 


«7.  Folsom  V.  Hunter,  6  Ind.  T.  453,  98 
SW  156.  Held  permissible  to  amend  a  com- 
plaint by  adding  the  words  "and  forcible" 
to  the  allegation  of  an  "unlawful"  entry. 
Wilson   V.   Campbell    [Kan.]    88   P   548. 

68.  Bonnell  v.   Gill    [Colo.]    92   P   13. 

69.  Sodinl  V.  Gaber,  101  Minn.  155,  111 
NW    962. 

70.  Check  v.  Relter  [Ky.]  102  SW  287. 
The  traverse  Is,  In  effect,  the  plea  of  the 
traverser,  unsuccessful  party  on  the  first 
trial  or  inquisition  that  "the  inquisition  re- 
turned in  this  case  is  not  true."  Jones  v. 
Com.    [Ky.]    104   SW   782. 

71.  Check   V.    Reiter    [Ky.]    102    SW   287. 

72.  The  practice  in  respect  to  proceed- 
ings on  traverse  in  the  circuit  court  is  an- 
nounced by  the  Ky.  Civ.  Code  of  Practice, 
§  465,  of  which  provides:  "The  clerk  shall 
docket  the  traverse  as  other  actions;  it 
shall  stand  for  trial  as  docketed;  the  tra- 
versee shall  join  issue  on  the  traverse;  and 
it  shall  be  tried  by  a  jury  amd  judgment 
given  on  the  verdict  as  in  other  cases;  pro- 
vided, however,  that  nothing  herein  con- 
tained shall  be  construed  to  prevent  the 
court  from  giving  judgment  against  either 
party  for  default,  nor  from  deciding  ajiy 
question  of  law  as  in  other  cases."  Jones 
v.  Com.  [Ky.]  104  SW  782.  No  form  Is 
given  by  §  465  of  the  Ky.  Civ.  Code  pro- 
viding for  a  joinder  of  issue  on  the  tra- 
verse, and  It  has  been  held  that  nothing 
more  formal  is  required  ihnn  the  appear- 
ance of  the  traversee  and  his  undertaking 
to  uphold  the  verdict  of  the  jury.  Check  v. 
Reiter  [Ky.]  102  SW  287.  Following  plea 
by  which  the  traversee  joined  issue  was 
held  to  be  in  correct  form:  "Comes  CaJvin 
Jones  and  joins  issue  of  the  traverse  herein, 
and  denies  that  the  inquisition  In  this  case 
is  not  true,  and  says  that  It  is  true."  Jones 
V.    Com.    [Ky.J    104    SW    782. 


73.  Haynes  v.  Sherwin-Williams  Co.,  126 
111.  App.   414. 

74.  Fisk  V,  Arnold  [Ind.  T.]  104  SW  824. 
It  is  unnecessary  for  the  latter  to  offer  any 
proof  until  the  plaintiff  shall  have  by  the 
weight  of  evidence  siiifted  the  burden  of 
defense  upon  him.  Id.  The  burden  of  proof 
Is  on  the  plaintiff  to  show  that  the  one  on 
whose  possession  he  relies  as  giving  him 
the  right  to  maintain  the  action  was  his 
tenant.  Redman  v.  Perkins,  122  Mo.  App. 
164,  98  SW  1097.  While  under  the  Wash- 
ington forcible  entry  and  detainer  act,  as 
amended  by  the  act  of  1905,  if  the  plaintiff 
fail  to  prove  the  forcible  or  unlawful  de- 
tainer, he  will  fail  in  his  action,  under  the 
act  of  1891,  the  only  effect  of  siuch  failure 
is  to  convert  the  action  into  one  of  eject- 
ment where  the  superior  right  will  prevail. 
Columbia  &  P.  S.  R.  Co.  v.  Moss  [Wash.] 
87   P   951. 

Evidence  lield  to  mnke  prima  facie  caset 
Where  the  plaintiff  in  an  action  of  forcible 
entry  and  detainer  alleges  and  proves  his 
title  to  the  property,  that  the  defendant  en- 
tered without  permission  and  without  hav- 
ing color  of  title  thereto,  that  due  notice 
to  remove  from  the  premises  wa^  given, 
and  that  the  defendant  failed  to  comply 
therewith,  this  makes  a  prima  facie  case 
for  the  plaintiff,  and  it  is  error  to  grant 
a  nonsuit.  Columbia  &  P.  S.  R.  Co.  v.  Moss 
[Wash.]    87   P  951. 

75.  The  defendant's  claim  of  right  to 
possession  was  under  a  parol  contract  not 
to  be  performed  within  a  year,  and  there- 
fore, within  the  statute  of  frauds  unless  he 
could  show  part  performance  of  the  con- 
tract. It  was,  therefore,  proper  to  allow 
him  to  show  that  he  was  required  by  the 
contract  to  sow  a  certain  portion  of  the 
land  in  wheat,  and  that  such  sowing  consti- 
tuted part  performance  of  the  contract. 
Jones  V.  Com.    [Ky.]   104  SW  782. 
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identity  of  the  parties  and  the  land  in  question,  the  nature  of  the  actions  and  the 
issues  involved  being  different.'^ 

The  Judgment.^^^  ''  ^-  ^-  ^^'^ — It  has  been  held  that  there  can,  properly  speaking, 
be  no  "judgment"  in  summary  proceedings,  although  the  final  order  is  frequently 
referred  to  as  a  judgment  and  in  effect  is  a  judgment.'^^  As  to  the  conclusiveness 
of  the  judgment  in  summary  proceedings,  the  rule  differs  in  the  various  states."* 
Where  the  justice  has  jurisdiction  and  the  plaintiff  recovers,  he  is  entitled  to  posses- 
sion of  the  premises  in  any  event. ^^  WTiere  a  demurrer  to  the  complaint  in  forcible 
entry  and  detainer  has  been  sustained  and  the  plaintiff  who  has  given  bond  and  ob- 
tained a  writ  of  possession  refuses  to  amend,  it  is  the  duty  of  the  court  to  dismiss 
the  complaint  and  render  judgment  for  the  return  of  the  property  to  defendant, 
and  for  costs. ^'* 

Appeal  ^^® '  ^-  ^-  ^^^'^  or  other  method  of  review  is  controlled  by  statute. ^^  The 
appellant  should  give  notice  ®-  and  is  ordinarily  required  to  give  bond.^^  Where  no 
exception  to  the  final  judgment  has  been  taken  and  preserved,  the  supreme  court,  on 
appeal  from  the  judgment  in  an  action  for  unlawful  detainer,  is  not  called  upon  to 
consider  the  sufficiency  of  the  evidence  to  support  such  judgment.^* 


76.  Stockley  v.  Cissna  [Tenn.]  104  SW 
792.  The  parties  to  a  forcible  entry  and  de- 
tainer action  will,  however,  be  concluded 
by  the  decision  in  a  prior  action  of  eject- 
ment that  a  grant  of  land  by  the  state  to 
the   plaintiff   was    invalid.     Id. 

77.  Seymour    v.    Hughes,    105    NTS    249. 

78.  In  New  Jersey  it  has  been  held  that 
summary  proceedings  under  the  landlord 
and  tenant  act  do  not  result  in  any  judg- 
ment that  is  binding  as  between  the  land- 
lord and  the  tenant.  Their  purpose  is  merely 
to  secure  a  warrant  that  shall  justify  the 
constable  or  other  executive  officer  in  re- 
moving the  tenant  from  possession  and  put- 
ting the  claimant  into  possession.  The 
result  of  the  proceedings  is  conclusive  as 
between  the  officer  and  the  tenant.  Rich- 
ardson v.  Smith  [N.  J.  Law]  65  A  162.  In 
New  York,  however,  a  judgment  in  sum- 
mary proceedings  by  a  landlord  for  non- 
payment of  rent  is  conclusive  between  the 
parties  as  to  the  existence  and  validity  of 
the  lease,  the  occupation  of  the  tenant,  and 
the  fact  that  rent  was  due,  and  also  as  to 
any  other  facts  alleged  in  the  petition  or 
affidavit  which  are  required  to  be  alleged  as 
a  basis  of  the  proceedings.  Meyerhoffer  v. 
Baker.  51  Misc.  598,  101  NYS  24,  holding 
that  such  judgment  was  conclusive  sls  to 
the  validity  of  the  lease  in  a  suit  by  the 
tenant  on  the  ground  of  fraud  inducing  the 
lease.  The  fact  that  a  forcible  entry  and 
detainer  action  has  been  brought  by  o<ne 
person  against  another  will  not  bar  a  suit 
in  equity  under  Ky.  St.  1903,  §  11,  by  the 
latter  against  the  former  where  the  rela- 
tion of  landlord  and  tenant  is  not  shown 
to  exist.  Engle  v.  Tennis  Coal  Co.,  30  Ky. 
L.   R.    1269.    101    SW    301. 

79.  See  7  C.  L.  1677. 

SO.  Folsom  V.  Hunter,  6  Ind.  T.  453,  98 
SW   156. 

81.  By  the  New  Jersey  landlord  and  ten. 
ant  act  the  proceedings  are  not  subject  to 
review  by  appeal  or  certiorari,  but  the  land- 
lord remains  liable  in  an  action  of  trespass 
9  Curr.  L.—  87. 


for  any  unlawful  proceedings  under  the  act. 
Richardson  v.  Smith  [N.  J.  Law]  65  A  162. 
In  "West  Virginia  in  an  action  of  unlawful 
entry  and  detainer,  a  writ  of  error  lies  to 
the  supreme  court  of  appeals,  but  if,  upon 
consideration  thereof,  it  is  found  that  there 
is  no  error  in  the  judgment  giving  recovery 
for  the  possession  of  the  property  sued  for, 
the  action  of  the  court  below  in  allowing 
damages  for  the  detention  thereof  cannot 
be  reviewed  unless  the  amount  of  such  dam- 
ages, exclusive  of  costs,  exceeds  the  sum 
of  $100.  Montgomery  v.  Economy  Fuel  Co., 
61  W.  Va.   620,   57  SB  137. 

S3.  Although  a  written  notice  of  appeal 
from  a  final  verdict  of  a  jury  in  favor  of 
the  tenant,  in  summary  proceedings  by  the 
landlord,  states  that  the  landlord  "appeals 
from  the  judgment,"  this  sufficiently  ap- 
prises his  adversary  that  the  anneal  is  from 
the  final  order,  as  there  could,  strictly 
speaking,  be  no  final  judgment  entered.  The 
misdescription  of  the  final  order  in  the  no- 
tice of  appeal  should  be  corrected  by 
amendment  by  substituting  the  words  "final 
order"  for  the  word  "judgment."  Seymour 
v.    Hughes,    105   NYS    249. 

S3.  Under  the  Utah  statutes  (B.  &  C. 
Comp.  5754),  on  appeal  in  a  forcible  entry 
and  detainer  action,  "if  judgment  be  ren- 
dered against  the  defendant  for  the  resti- 
tution of  the  real  property  described  in  the 
complaint,  or  any  part  thereof,  no  appeal 
shall  be  taken  by  the  defendant  from  such 
judgment  until  he  shall,  in  addition  to  the 
undertaking  now  required  upon  appeal, 
give  an  undertaking  to  the  adverse  party, 
with  two  sureties,  who  shall  justify  in  like 
manner  as  bail  upon  arrest,  for  the  pay- 
ment to  the  plaintiff  of  twice  the  rental 
value  of  the  property  of  which  restitution 
shall  be  adjudged  from  the  rendition  of 
such  judgment  until  final  Judgment  in  such 
action,  if  such  judgment  shall  be  affirmed 
upon  appeal."  Wolfer  v.  Hurst  [Or.]  91  P 
366. 

84.     Bonnell  v.  Gill   [Colo.]    92   P  13. 
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§  2.  Criminal  responsibility. ^^^ '  ^-  ^-  ^®"^ — In  Mississippi  it  is  an  offense, 
punishable  by  fine,  to  go  upon  the  enclosed  land  of  another  without  his  consent,  after 
having  been  notified  by  such  person  or  his  agent  not  to  do  so,  or  to  remain  on  such 
land  after  a  request  by  the  owner  or  his  agent  to  depart.^' 


FORECLOSURE  OP  3IORTGAGES  ON  LAND. 


§  1.     General     Rights     and     Defenses     and 
Remedies  Available    (137S). 

§  2.     Foreclosure   by    Scire   Facias 
Executory  Process    (1381). 

§  3.     Sale    by    Trustee    In    Deed    or 
(1381). 

Rlg-ht  and  Authority  to  Sell    (1381). 
Notice    (1381). 
Sale   and  Deed    (1382). 
Costs   and    Fees    (1382). 
Entry   and   Possession   or   Pos^^rssory 
(1382). 

Strict    Foreclosure     (1382). 
Foreclosure      by      Action      and      Sala 


Power 

A. 

B. 

C. 

D. 

§  4. 

Action 

§  5. 

§  6. 

(1382). 

A. 


Right  of  Action  and  Nature  of  Rem- 
edy (1382). 


B.  Parties  and  Process   (1383). 

C.  Pleading-,  Trial,  and  Evidence  (1384). 

D.  Decree  or  Judgment  (1386). 
n.     Sales  (1386). 

P.     Receivership    in    Foreclosure    (1?S7). 
G.     Costs,   Fees,    and    Expenses    (1388). 
11.     Effect   of    Proceedings    (1388). 
§  7.     Defective      Foreclosures      and      Their 
Avoidance    (1388). 
§  8.     Title      and 
(1301). 

§  9.     The    Bid    and   the    Proceeds    of   Fore- 
closure   (1392). 

§  lO:     Personal      Liability     and     Judgment 
for   Deficiency   (1393). 

§   11.      Redemption     (1394). 


Rights      of      Purchasers 


This  topic  excludes  the  validity  of  mortgages  and  the  rights  of  parties  thereto,^® 
and  the  foreclosure  of  chattel  mortgages.^^ 

§  1.  General  rights  and  defenses  and  remedies  availahle.  Rights  and  de- 
fenses in  general. ^^^  ^  ^-  ^-  ^®^^ — A  conveyance  conditioned  for  support  may  be  fore- 
closed as  a  mortgage. ®®  A  senior  mortgagee  who  buys  at  foreclosure  of  a  subsequent 
mortgage  on  a  part  of  the  land  does  not  thereby  lose  his  right  to  foreclose  as  to  the 
remainder,*^  but  one  who  also  holds  junior  mortgages  must  take  proper  steps  to  pro- 
tect his  rights  if  he  buys  on  foreclosure  of  the  senior  one,^°  and  an  oral  agreement 
by  the  mortgagor's  grantee  to  pay  off  the  junior  liens  will  not  entitle  him  to  fore- 
close them.^^  A  tenant's  mortgagee  who  after  the  tenant's  eviction  takes  a  lease 
for  the  balance  of  the  term  does  not  thereby  lose  his  right  to  foreclosure  a  statutory 
right  of  redemption  in  the  tenant.®- 

A  lender  may  elect  to  look  first  to  the  security  given  by  one  at  whose  request 
he  made  the  loan.**^  The  rule  that  a  senior  mortgagee  must  first  resort  to  land  not 
covered  by  a  junior  mortgage  cannot  be  defeated  by  a  secret  oral  agreement  between 
the  senior  mortgagee  and  the  debtor  that  the  former  shall  first  resort  to  the  common 
security.^* 

A  junior  mortgagee  not  a  party  in  foreclosure  of  a  prior  mortgage  must  satisfy 
the  equity  of  the  senior  mortgagee  or  purchaser  before  he  can  subject  the  property 
to  his  mortgage.®^ 

Stipulations  authorizing  foreclosure  as  to  the  entire  debt  on  default  in  any 
payment  are  valid.''^     Upon  maturity  of  some  though  not  all  of  several  notes  se- 


85.  Title  to  the  land  is  not  involved  in 
a  prosecution  for  a  violation  of  the  above 
provision,  contained  in  §  1320  of  tiie  Code 
1892.  Raiford  v.  State,  87  Miss.  359,  39  S 
897. 

86.  See   Mortgages,    8   C.   L.    1022. 

87.  See  Chattel  Mortgages,   9  C.  L.   560. 

88.  Abbott  V.   Sanders    [Vt.]    66  A  1032. 

89.  Equitable  Bldg.  &  Loan  Ass'n  v. 
Thomas,   216  Pa.   571.   65  A  1100. 

90.  Where  he  did  nothing  to  protect 
himself  at  sale  and  accepted  redemption 
money  from  mortgagor's  grantee,  he  could 
not  thereafter  foreclose  his  junior  Hens. 
Henry  v.  Mack  [Iowa]   110  NW  469. 

91.  Henry  v.  Mack   [Iowa]    110  NW   469. 


92.  Mortgagee's  interest  not  merged  in 
her  term  but  tenant's  right  under  Code 
Civ.  Proc.  §  2256,  still  outstanding.  Chumar 
v.  Melvin,   53  Misc.  460,  105  NTS  27. 

03.  Both  the  borrower  and  his  attorney 
gave  the  lender  trust  deeds.  Thackaberry 
v.   Johnson,   228   111.   149,   81   NE   828. 

9-4.  Anthes  v.  Schroeder  [Neb.]  112  NW 
593. 

95.  May  either  pay  amount  due  senior 
mortgagee  or  purchaser,  or  parties  may 
agree  that  property  be  sold  at  an  upset 
price  fixed  to  cover  amount  of  senior  debt. 
Karl  v.  Conner,  30  Ky.  L.  R.  238,  97  SW 
1111. 

90.     Robson    V.    Beasley,    118    La.    738,     43 
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cured,  the  mortgagee  may  foreclose  though  there  is  no  precipitating  clause.^^  A 
forfeiture  will  not  be  allowed  where  the  mortgagor  is  able  and  willing  to  make  a 
payment  but  without  fault  on  his  part  cannot  find  the  mortgagee."^  Failure  to  pay 
interest  ^^  or  taxes/  or  to  maintain  insurance,"  are  often  made  groimds  for  foreclos- 
ure. While  a  provision  that  on  default  in  payment  of  interest  the  whole  debt  shall  be 
due  at  the  option  of  the  mortgagee  does  not  require  the  latter  to  give  formal  notice  of 
election  to  the  mortgagor.^  It  confers  but  a  mere  option  which  may  be  lost  by  un- 
reasonable delay  or  by  failure  to  exercise  it  before  interest  is  in  fact  paid.*  The 
mortgagee's  mere  mental  determination  or  direction  to  his  own  agents  is  not  a  suf- 
ficient election.^  Whether  it  was  intended  that  a  foreclosure  for  nonpayment  of 
interest  should  be  in  enforcement  of  payment  of  both  principal  and  interest  depends 
upon  the  terms  of  the  mortgage.®  The  mortgagor's  insolvency  authorizes  fore- 
closure before  contract  due-date.'^ 

Payment,*  release,^  extension,^"  fraud,  and  failure  of  consideration,^^  are  good 
defenses,  and  assignees  are  subject  to  all  the  equities  existing  as  against  their  as- 
signors.^^    A  surety  may  show  satisfaction  out  of  lands  pledged  by  the  principal.^^ 


S  391.  A  clause  maturing  all  instalments 
on  sale  of  the  land  by  the  mortg-agor  is 
binding  on  one  %vho  buys  subject  to  the 
mortgage.  Tidwell  v.  "\,\^ittmeier  [Ala.]  43 
S  782. 

97.  Handman  v.  Volk,  30  Ky.  L.  R.  818, 
99   SW   660. 

08.  "Vv'here  assignee  did  not  give  notice 
of  assignment  or  of  his  residence.  Pizer  v. 
Herzig,   105   NTS   38. 

99.  On  the  question  of  the  right  to  fore- 
close for  nonpayment  of  interest,  the  note 
and  mortgage  'will  be  construed  together 
(•Trinity  County  Bk.  v.  Haas  [Cal.]  91  P 
385,  and  hence  foreclosure  may  be  author- 
ized by  the  note  only  (San  Gabriel  Valley 
Bk.  V.  Lake  View  Town  Co.  [Cal.  App.]  89 
P  360),  or  vice  versa  (Trinity  County  Bk. 
V.  Haas  [Cal.]  91  P  385).  Instruments  con- 
strued and  suit  held  not  premature.  Gra- 
ham v.  Fitts    [Fla.]   43  S  512. 

1.  Union  Trust  Co.  v.  Thomas  [Md.]  66 
A  450.  Subsequent  payment  did  not  oblit- 
erate  default     Id. 

2.  Mortgagee  not  entitled  to  foreclose  on 
ground  of  mortgagor's  failure  to  effect  in- 
surance where  complaint  did  not  show  that 
mortgagee  had  procured  it  and  demanded 
premiums  from  mortgagor  as  required  by 
the  mortgage  and  by  statute.  Bumpus  v. 
Willett,    55   Misc.    94,    106    NTS    366. 

3.  Suit  sufficient.  Trinity  Counjty  Bk. 
v.  Haas   [Cal.]    91  P  385. 

4.  Interest  held  paid  by  proper  tender 
before  exercise  of  option.  Trinity  County 
Bk.  V.  Haas  [Cal.]    91  P  385. 

5.  Trinity  County  Bk.  v.  Haas  [Cal.]  91 
P  385. 

6.  Note  and  mortga.ge  construed  after 
judgment  held  to  authorize  complete  fore- 
closure. San  Gabriel  Valley  Bk.  v.  Lake 
View  Town  Co.   [Cal.  App.]   89  P  360. 

7.  Adjudicated  insolvency  operates  to 
mature  mortgage  bonds  at  option  of  hold- 
ers, although  the  mortgage  fixed  the  date 
for  payment,  for  otherwise  the  bondholders 
would  have  been  precluded  from  recovering 
any  portion  of  a  deficiency  that  might 
arise  on  sale.  Union  Trust  Co.  v.  Thomas 
[Md.]  66  A  450.  Where  mortgaged  property 
was   set   apart   as    homestead   in   bankruptcj-. 


foreclosure  of  vendor's  lien  and  mortgage 
could  be  had  by  leave  of  bankruptcy  court 
before  stipulated  date  of  maturity.  Jung- 
becker  v.  Huber  [Tex.  Civ.  App.]  101  SW 
552. 

8.  Lapse  of  time  and  failure  to  collect 
interest  not  conclusive  on  question  of  pay- 
ment. Edmonston  v.  Wilbur,  99  Minn.  495, 
110  NW  3.  That  an  assignee  of  the  mort- 
gage fails  to  notify  the  mortgagor  of  the 
assignment  does  not  preclude  him  from 
foreclosing  the  mortgage  as  against  a 
defense  of  payment  to  the  mortgagee  where 
after  the  alleged  payment  the  mortgagor, 
by  extension  agreements  made  with  the 
mortgagee,  recognizes  the  continued  exist- 
ence of  the  note  and  mortgage  as  binding 
obligations.  Gemkow  v.  Link,  225  111.  21, 
80  NE   47. 

9.  Plaintiff  held  not  entitled  to  foreclose 
■where  at  previous  foreclosure  of  another 
mortgage  he  had  consented  to  sale  free 
of  incumbrance.  Crisman  v.  Lanterman, 
149  Cal.  647,  87  P  89.  Defense  that  defend- 
ant had  procured  a  release  from  the  last 
record  assignee  held  insufficient  where 
statutory  provision  that  such  release  should 
discharge  the  mortgage  had  been  repealed. 
Mayse    v.   Williams    [Kan.]    91   P   795. 

10.  Arnot  v.  Union  Salt  Co.,  186  N.  Y. 
501,  79  NE  719.  Evidence  held  not  to  show 
any  extension  -where  negotiations  failed 
because  owner  became  angry.  Gottschalk 
v.  Noyes,  225  111.  94,  80  NE  72.  Question 
of  extension  properly  referred  to  a  master. 
Id. 

11.  Alton-Dawson  Mercantile  Co.  v. 
Staten  [Okl.]  91  P  892.  Mortgage  was  given 
originally  so  that  mortgagee  might  raise 
money  on  it.  Was  never  used  for  that  pur- 
pose but  was  assigned  after  maturity  and 
without  consideration.  Gantt  v.  Gantt  [S. 
C]    56   SE   676. 

12.  Contention  that  complainants  were 
innocent  purchasers  of  notes  held  not  good 
as  against  plea,  of  failure  of  consideration. 
Pierce   v.   Coryn,    126    111.   App.    244. 

13.  Where  mortgage  to  secure  debt  of 
husband  also  covered  land  belonging  to 
wife.     White   v.   Rovall,   105   NYS   624. 
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An  unauthorized  and  fraudulent  compromise  of  a  foreclosure  suit  by  a  mortgage 
trustee  does  not  defeat  a  second  foreclosure  as  against  a  subsequent  mortgagee  with 
record  notice.^*  A  provision  that  payment  shall  be  made  only  out  of  sales  of  the 
land  to  procure  which  the  mortgagor  is  required  to  exercise  reasonable  diligence 
does  not  bar  foreclosure  after  failure  of  mortgagor  to  exercise  diligence  in  making 
sales  within  a  reasonable  time/^  and  a  stipulation  against  sales  for  less  than  pre- 
scribed prices  does  not  authorize  the  arbitrary  fixing  of  prices  by  the  mortgagor  so 
as  to  postpone  indefinitely  the  accomplishment  of  the  purposes  of  the  agreement.^^ 

The  mortgagor  is  estopped  to  deny  his  title/^  and  one  who  assumes  pa}Tnent  of 
a  mortgage  by  purchasing  subject  thereto  cannot  question  its  validity.^^  One 
whose  interest  in  the  land  was  divested  prior  to  attaching  of  the  mortgage  lien  may 
not  object  to  foreclosure/®  but  a  question  from  the  mortgagor  is  sufficient  to  pro- 
tect the  grantee  against  foreclosure  by  a  junior  mortgagee  whose  rights  were  lost 
under  the  first  foreclosure.^"  One  who,  being  in  law  the  real  debtor,  pays  part  of 
the  notes  secured  and  takes  an  assignment  from  the  mortgagee  may  not  claim  pri- 
ority thereunder  in  foreclosure  by  the  latter  to  enforce  payment  of  the  balance.-^ 
A  plea  in  bar  good  as  against  one  of  two  mortgagors  of  the  same  property  will  not 
prevent  judgment  against  the  other  and  against  the  land.-^ 

Accounting  and  amount  due.^^^  ^  ^-  ^-  ^^^^ 

Tender.^^^  '  c.  l.  i683 

Presentation  to  debtor's  estate.^^^  "^  ^-  ^-  ^^** 

Persons  entitled  to  foreclosure.^^^  "^  ^-  ^-  ^^^* — One  seeking  to  foreclose  as  as- 
signee must  have  a  legal  assignment.^^  Where  a  portion  of  bonds  secured  by  trust 
deed  is  pledged  for  the  payment  of  a  prior  incumbrance,  an  assignee  thereof  may 
foreclose  subject  to  payment  of  the  prior  incumbrance  and  discharge  of  the  other 
bonds.^*    One  subrogated  to  the  mortgagee's  rights  may  foreclose.^^ 

The  remedies  ^®®  '^  ^-  ^-  ^®^*  are  more  particularly  discussed  in  other  sections.-® 
An  action  at  law  will  lie  for  premature  foreclosure.^^  Upon  refusal  of  a  trustee  to 
execute  a  trust  created  by  a  trust  deed  in  the  nature  of  a  mortgage,  the  benefici- 
aries may  resort  to  equity  for  adjustment  of  right  and  sale.-^     Neither  a  trustee 


14.  Schroeder  v.  "Wolf,  227  lU.  133,  81  NE 
13. 

15,  16.  Trust  deed  in  nature  of  mortgag-e. 
"Karle  v.  Sunnyside  Land  Co.,  150  Cal.  214, 
88  P  920. 

IT.  Townsend  v.  Boyd,  217  Pa.  386.  66  A 
1099. 

18.  Defense  of  ultra  vires  and  that  It 
was  security  for  bonds  that  sold  below  par. 
Camden  Safe  Deposit  &  Trust  Co.  v.  Citi- 
zens Ice  &  Cold  Storage  Co.  [N.  J.  Err.  & 
App.]   65  A  980. 

10.  Interest  of  minor  held  divested  by 
prior  guardian's  sale  by  order  of  court  and 
conveyance  of  her  interest  after  attaining 
majority.  Mortgage  Trust  Co.  v.  Redd 
[Colo.]    88   P.   473. 

20.  Whore  one  foreclosing  a  first  mort- 
gage failed  to  protect  his  rights,  by  re- 
demption or  otherwise,  under  a  second, 
grantee  took  free  from  second  by  redeem- 
ing from  first.  Henry  v.  Mack  [Iowa]  110 
NW  469. 

21.  Wife  taking  assignment  of  notes 
given  by  husband  for  land  bought  for  her. 
Polk  County  Nat.  Bk.  v.  Darrah  [Fla.J  42 
S   323. 

22.  Walker  v.  Hillyer   [Ga.]   58  SE  715. 

23.  Must  have  a  recorded  legal  assign- 
ment  before   he   can    foreclose    by    advertise- 


ment. Casserly  v.  Morrow,  101  Minn.  16, 
111  NW  654.  Assignment  without  name  of 
assignee   hold  invalid.     Id. 

24.  Moses  v.  Philadelphia  Mortgage  & 
Trust  Co.    [Ala.]    42   S   868. 

25.  One  of  two  parties  claiming  under  a 
trust  deed  held  entitled  to  foreclose  by  vir- 
tue of  agreement  subrogating  him  to  rights 
of  a  first  mortgagee,  and  his  rights  held  not 
affected  because  his  note  passed  through 
hands  of  other  party.  Earle  v.  Sunnyside 
Land  Co.,  150  Cal.  214,  88  P  920.  Where 
mortgagor  defaulted  under  first  mortgage 
by  failing  to  support  a  lunatic  and  second 
mortgagee  was  forced  to  make  the  expense 
in  order  to  protect  himself,  he  was  entitled 
to  foreclose  under  first  mortgage.  Jamaica 
Sav.  Bk.  V.  Howards'  Ex'r,  79  Vt.  372,  65  A 
92. 

26.  See  Post,   §§  2,  3,  4,  5,  6. 

27.  Measure  of  damages  held  difference 
between  value  of  property  and  amount  of 
debt  secured  at  date  of  foreclosure.  Mis- 
souri Real  Estate  Syndicate  v.  Sims.  121 
Mo.   App.    156,    98    SW   783. 

2S.  Suit  not  forbidden  as  attempt  to 
foreclose  a  trust  deed.  Curtin  v.  Krohn 
[Cal.  App.]  87  P  243.  Prayer  not  control- 
ling. Id.  Equity  may  enforce  a  depd  of 
trust     where     the     amount     of     the     debt     is 
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in  deed  of  trust  nor  his  attorney  to  foreclose  has  authority  to  compromise  the  bene- 
ficiary's claim  without  the  consent  of  the  beneficiary.-^ 

§  2.  Foreclosure  by  scire  facias  and  by  executory  process.  Scire  facias. 
See  7  c.  L.  loss — rpj^g  pj^g^  ^^  usurv  must  set  out  facts  from  which  the  court  can  deter- 
mine whether  there  was  usury.^° 

§  3.  Sale  by  Trustee  in  deed  or  under  power.  A.  Right  and  authority  to 
sell.^^^  ^  ^-  ^-  ^^^^ — Limitations  will  not  begin  to  run  until  maturity  of  the  mort- 
gage.'^ A  proceeding  by  a  trustee  to  foreclose  a  trust  and  by  advertisement  in  ac- 
cordance with  its  terms  is  not  an  "action"  within  the  meaning  of  a  statute  limiting 
the  time  for  bringing  certain  actions,^^  and  a  sale  under  power  is  not  barred  be- 
cause an  action  on  the  note  is  barred. '^ 

An  instruction  by  bond  holders  that  the  principal  be  declared  due  is  a  sufficient 
request  that  the  power  be  exercised.^*  Where  the  mortgage  authorizes  the  trustee 
to  foreclose  upon  default,  his  right  is  not  dependent  upon  request  of  the  bondholders 
though  the  latter  are  also  given  the  right  to  require  foreclosure.^"  A  trustee  may 
foreclose  regardless  of  who  owns  the  obligation.^^  Usury  infecting  the  debt  does 
not  avoid  a  power.''  After  death  of  mortgage  creditor  a  trustee  may  not  fore- 
close until  appointment  of  an  administrator/®  but  a  foreign  executor  may  exercise 
a  power  without  qualifying  in  the  state  where  the  land  is  located,'^  and  his  prior 
execution  of  a  deed  of  the  premises  will  not  prevent  it.*°  An  unauthorized  sale  may 
be  enjoined.*^  After  such  sale  by  the  mortgagee  to  an  innocent  purchaser  the 
remedy  is  an  action  for  damages  against  the  mortgagee.'*^ 

(§3)  B.  Notice.^^^  ''  ^-  ^-  ^^^^ — Such  notice  as  the  mortgage  requires  must  be 
given/'  but  in  the  absence  of  statute  none  other  need  ordinarily  be  given  to  the 
mortgagor.**     Wliere,  however,  the  mortgagee  dies  and  the  debtor  agrees  to  a  sale 


disputed  and  the  trustee  refuses  to  act. 
Washington  Nat.  Bldg  &  Loan  Ass'n  v. 
Heironimus  [W.  Va.]  57  SE  256;  Washing- 
ton Nat.  Bldg.  &  Loan  Ass'n  v.  Buser,  61 
W.  Va.  590,  57  SE  40.  On  ascertaining 
amount  due,  court  could  retain  cause  and 
administer  trust  either  through  old  or  new 
trustee  or  through  its  own  commissioners. 
Id. 

29.  Schroeder  v.  Wolf,  227  111.  133,  81  NE 
13.  Where  compromise  ■was  fraudulent  and 
land  was  transferred  to  others,  a  subse- 
quent mortgagee  was  bound  by  the  record 
of   the   first   mortgage.     Id. 

30.  It  was  alleged  that  the  amount  se- 
cured was  the  purchase  price  of  land  w^ith 
sixteen  years'  interest  and  that  the  contract 
was  usurious  but  the  purchase  price  and 
rate  of  interest  were  not  stated.  Industrial 
Sav.  &  Loan  Co.  v.  Hare,  216  Pa.  3S9,  65  A 
1080. 

31.  Revisal  of  1905,  §  1044,  applies  to 
limitation  on  foreclosure  by  action  to  fore- 
closure under  power.  There  had  been  de- 
fault of  interest  and  there  was  an  optional 
power  to  foreclose  for  such  default.  Scott 
V.  Blades  Lumber  Co.,  144  N.  C.  44,  56  SE 
548. 

32.  There  is  no  limitation  for  commence. 
ment  of  such  proceeding  in  Colorado.  Foot 
V.   Burr   [Colo.]    92  P  236. 

33.  Foot  V.   Burr   [Colo.]    92   P   226. 

34.  Union  Trust  Co.  v.  Thomas  [Md.]  66 
A   450. 

35.  Knickerbocker  Trust  Co.  v.  Oneonta, 
etc.,  R.  Co.,   116  App.  Div.  78,  101  NTS  241. 

3G.  WTiere  obligations  were  issued  under 
the    mortgage    and    that    there    was    default 


of  interest.  Knickerbocker  Trust  Co.  v. 
Oneonta,  etc.,  R.  Co.,  188  N.  T.  38,  SO  NE 
568. 

37.  Sale  could  be  had  for  debt  and  law- 
ful interest.  Payton  v.  McPhaul  [Ga.]  58 
SE   50. 

38.  The  trustee  foreclosed  and  sold  the 
mortgaged  property  at  less  than  its  value 
without  notice  to  the  debtor.  Armistead  v. 
Kirby,   106  Va.  585,  56  SE  570. 

39.  Subsequent  probate  sufficient  If 
rights  of  third  persons  do  not  intervene. 
Scott  V.  Blades  Lumber  Co..  144  N.  C.  44,  56 
SE   548. 

40.  The  mortgagee  had  power  to  fore- 
close. As  the  executors  had  not  qualified 
In  the  state  they  could  only  assign  the  debt 
and  mortgage  by  their  deed  but  not  the 
land.  Scott  v.  Blades  Lumber  Co..  144  N. 
C.   44,  56  SE   548. 

41.  The  holder  of  the  mortgage  was  non- 
resident and  was  exercising  his  power  by 
agents.  The  petition  alleged  that  the 
po-fver  was  void  and  that  the  proposed  sale 
was  in  violation  of  its  terms.  Sellers  v. 
Page,  127  Ga.  633,  56  SE  1011.  No-t  error  to 
admit  In  evidence  another  note  involved 
in   transaction.     Id. 

42.  Garret  v.  Crawford   [Ga.]   57  SE  792. 

43.  Notice  not  posted  in  three  public 
places  as  mortgage  required.  Smith  v. 
Kirkland,  89  Miss.  647.  42  S  285.  Notices 
apprising  public  of  time,  place,  etc.,  of 
sale,  held  not  invalid  because  improperly 
dated  at  bottom.  Weyburn  v.  Watkins 
[Miss.]    44  S  145. 

44.  Mortgage  provided  only  for  adver- 
tisement.    Garrett   v.    Crawford    [Ga.]    57   SB 
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without  the  appointment  of  an  administrator,  he  should  have  actual  notice  of  such 
sale.*** 

(§3)  C.  Sale  and  deed.^^^  ^  ^-  ^-  '^^^—The  stipulated  date  controls.*^  Re- 
moval of  county  seat  may  change  the  place  of  sale.*^  A  provision  as  to  sale  in  par- 
cels must  be  observed,**  and  a  fair  opportunity  for  bidding  must  be  given.*®  Exe- 
cution of  a  power  by  the  mortgagee  in  his  own  name  is  sufficient  if  the  recitals  in  the 
deed  show  that  he  intended  to  convey  in  behalf  of  the  mortgagor.^"  Recitals  in  an 
affidavit  made  by  one  who  sells  under  a  power,  as  evidence  that  the  power  has  been 
executed,  will  not  estop  him  from  showing  the  true  condition  of  the  title  in  a  suit  to 
enforce  the  contract  of  sale  or  for  a  reconveyance.^^  Where  a  trustee  holds  posses- 
sion of  the  proceeds  of  a  sale  for  several  years,  he  will  be  charged  such  interest  as 
with  reasonable  care  he  could  have  realized.^^  Questions  relating  to  fraud,  mistake, 
or  inadequacy  of  price,"^  or  the  right  of  the  trustee  or  beneficiary  to  purchase,^* 
are  discussed  in  subsequent  sections. 

(§3)  D.  Costs  and  /'ees.See  5  c.  l.  i446 — Sureties  are  bound  by  a  stipulation 
as  to  trustee's  commissions.^^  A  "reasonable  compensation"  will  be  computed 
with  reference  to  the  circumstances  and  the  nature  of  the  services  rendered.^® 

§  4.     Entry  and  possession  or  possessory  action.^^^  ^  ^-  ^-  ^*** 

§  5.  Strict  foreclosure.^^  ^  *^-  ^-  ^**® — In  the  interest  of  justice  and  economy, 
equity  may  decree  a  strict  foreclosure  where  the  mortgagor  is  insolvent  and  has 
parted  with  his  interest  and  no  prejudice  can  result  to  junior  lienors.^^ 

§  6.  Foreclosure  by  action  and  sale.  A.  Right  of  action  and  nature  of  rem- 
edy.^^^  '  ^-  ^-  ^®** — A  proceeding  in  equity  to  enforce  a  trust  agreement  covering  the 
property  of  different  owners  is  not  barred  by  the  pendency  of  an  action  at  law  to 
subject  a  portion  of  the  property  to  the  payment  of  the  debt,^*  and  the  foreclosure 
of  an  equitable  mortgage  does  not  bar  a  subsequent  foreclosure  of  another  mortgage 
to  which  plaintiffs  became  subrogated.^®  The  validity  and  extent  of  alleged  prior 
incumbrances  asserted  by  interveners  are  proper  subjects  of  inquiry.®" 


792.  That  mortgagor  had  no  notice  of  the 
sale  is  no  defnese  in  an  action  for  partition 
of  the  interest  bought,  where  mortgage 
for  notice  and  sale  was 
Call    V.    Dancy,    144    N.    C. 


Kirbj',    106    Va.    585,    56 


did  not  provide 
duly  advertised. 
494,  57   SE  220. 

45.  Armlstead 
SE  570. 

46.  Code  required  sale  on  the  first  Tues- 
day of  the  month  unless  the  Instrument 
provides  otherwise.  Garrett  v.  Crawford 
[Ga.]   57  SE  792. 

47.  The  power  authorized  a  sale  at  the 
court  house  door  at  Isabella.  Before  sale 
the  county  seat  was  removed  to  Sylvester. 
Payton  v.  McPhaul    [Ga.]    58  SE   50. 

48.  Evidence  InsufRclent  to  sustain  con- 
tention that  sale  was  made  In  bulk  in  vio- 
lation of  an  agreement.  Hamilton  v.  Steph- 
enson, 106  Va.  77,  55  SE  577. 

40.  Refusal  of  delay  after  three  hours' 
bidding  held  not  misconduct,  where  200  per- 
sons were  present  and  the  bidding  was 
stimulated  by  declaring  but  five  or  ten 
minutes  more  would  be  allowed.  Hamilton 
v.  Stephenson,   106  Va.   77,   55   SE  577. 

50.  Payton  v.  McPhaul  [Ga.]  58  SE  50; 
Garrett  v.  Crawford   [Ga.]   57  SE  792. 

51.  Affidavit  under  Rev.  Laws,  c 
15,  as  amended  by  St.  1906,  p.  182 
§   2.     Atkins  v.  Atkins    [Mass.]    80  NE   806. 

62.     In   re  TVaterloo  Organ   Co.,   147   F  814. 


187,    § 
c.    219, 


53.  See  post,  §  7,  Fraud,  Accident  or  Mis- 
take. 

54.  See  post,  §  8,  Purcliases  by  Bene- 
ficiary or  Trustee. 

55.  Could  not  contend  that  he  should 
receive  a  reasonable  sum  only.  Bolton  v. 
Gifford  &  Co.  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.   804,   100   SW  210. 

58.  Two  per  cent  of  proceeds  of  property 
not  In  dispute  and  expenses  in  defending 
a  suit  held  proper.  In  re  Waterloo  Organ 
Co.,   147  F  814. 

57.  Where  mortgagor  had  conveyed  the 
land  In  satisfaction  of  the  debt  and  judg- 
ment creditor  was  allowed  to  redeem.  Mof- 
fett   V.   Farwell,    Jr.,    123    111.   App.    528. 

58.  Whole  matter  properly  disposed  of 
in  one  action.  Michigan  Trust  Co.  v.  Fry- 
mark    [Neb.]    107   NW    760. 

59.  Plaintiffs  took  absolute  conveyance 
of  the  land  in  trust  to  mortgage  it  and 
with  the  proceeds  clear  off  Incumbrances 
and  did  so.  On  trial  the  conveyance  was 
declared  a  mortgage  and  foreclosed,  the 
other  mortgage  still  subsisting.  Plaintiffs 
were  then  compelled  to  pay  their  mortgage 
note  and  ask  to  be  subrogated  to  the  rights 
of  their  mortgagee.  The  two  mortgages 
constituted  separate  contracts  enforceable 
separately.  Koppang  v.  Steenerson,  100 
Minn.   239,  111   NW  153. 

CO.     Court    could    find    that   a   clause    in    a 
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Jurisdiction.^^^ ''  ^-  ^-  ^^*^ — A  court  is  not  deprived  of  power  to  foreclose  a 
mortgage  and  enter  a  deficiency  judgment  merely  because  a  portion  of  the  property 
has  been  conveyed  to  a  sovereign  power  which  insists  on  immunity  from  suit.*^^  If 
the  mortgage  covers  property  in  two  counties,  foreclosure  may  be  in  either.^- 

Limitations.^^^  "^  ^-  ^-  ^""^ — A  payment  by  one  of  two  joint  mortgagors  tolls 
limitations,®^  and  in  the  absence  of  statute  the  full  period  of  limitations  as  to  the 
mortgage  runs  from  the  date  of  the  last  pa}Tnent,  regardless  of  limitations  as  to 
the  debt.*'*  Statutes  have  been  enacted,  however,  barring  foreclosure  where  the 
debt  is  outlawed.''^  Absence  of  mortgagor  from  the  state  will  not  suspend  the  run- 
ning of  limitations  in  favor  of  his  grantee,  though  the  latter  may  not  have  held  the 
property  for  the  entire  statutory  period.®" 

The  defense  of  limitations  is  not  available  to  a  debtor  who  originally  instituted 
the  suit  in  equity  for  the  purpose  of  relieving  his  property  from  the  trust  deed  in 
the  absence  of  fraud  or  a  showing  that  the  conditions  of  the  trust  have  been  per- 
formed.®' An  exception  of  the  mortgage  from  a  covenant  of  warranty  in  a  deed  does 
not  estop  the  grantee  from  invoking  the  defense.®® - 

Abatement.^^^  '  c.  l.  1092 

Leave  to  sue.^^^  ^  ^-  ^-  ^*^° 

Discontinuance. ^^^  ^  ^-  ^-  ^*^® 

(§  6)  B.  Parties  and  process.  Parties  plaintiff  and  defendant.^^^'^  ^■'^■'^^^^ 
All  persons  materially  interested  should  be  made  parties,®^  otherwise  their  rights 
will  not  be  affected.'^®  Holders  of  liens  which  are  clearly  superior  are  not  necessary, 
or  proper  parties  defendant  ;^^  junior  lien  holders  are  if  their  rights  are  to  be  de- 


lease     was     invalid.      Sammons     v.     Kearney 
Power  &  Irr.  Co.   [Neb.J   110  NVi^  308. 

61.  To  territory  of  Hawaii.  Kawanana- 
koa  V.  Polyblank,  205  U.  S.  349,  51  Law.  Ed. 
S34. 

62.  Where  mortgagee  subsequently  took 
a  deed  of  property  in  anotlier  county  in 
exchange  for  release  of  part  of  the  land 
from  mortgage,  and  such  deed  was  In  fact 
a  mortgage.  Hilt  v.  Griffln  [Kan.]  90  P 
808. 

63.  Comp.  Laws  1897,  §  9725,  held  not  to 
alter  the  common-law  rule  of  Whitcomb  v. 
Whiting,  2  Doug.  652.  Brown  v.  Hayes,  146 
Mich.   474,    13   Det.   Leg.   N.    875,   109   nW  845. 

64.  Payment  of  interest  gave  twenty 
years  more  within  which  to  foreclose 
though  note  was  barred  six  years  there- 
after. Hughes  V.  Thomas  [Wis.]  Ill  NW 
474. 

65.  The  provision  of  Act  Feb.  18,  1891 
(Rev.  St.  §§  4276,  4277),  referring  to  limi- 
tations two  years  after  its  passage,  does 
not  apply  to  mortgages  theretofore  exe- 
cuted where  debt  was  not  then  barred. 
McCauley  v.  Brady,  123  Mo.  App.  558,  100 
SW  541.  Under  Laws  1901,  p.  13,  c.  11, 
limitations  run  "from  maturity  of  whole 
debt  secured  by  the  mortgage"  and  not 
from  maturity  as  stated  in  the  mortgage, 
hence  agreements  of  extension  must  be  con- 
sidered. Trudeau  v.  Germann  [Minn.]  112 
!SrW  281.  Agreements  not  invalid  under 
statute   of  frauds.     Id. 

66.  Boyer  v.   Price    [Wash.]    88   P  1106. 

67.  Michigan  Trust  Co.  v.  Frymark 
[Neb.]    107  NW  760. 

68.  Boyer  v.  Price    [Wash.]    88   P   1106. 
60.     Proper    or    necessary:    Persons    claim- 
ing   interest    in    premises    and    in    mortgage 


held  proper  parties  defendant  though  com- 
plaint denied  any  interest  in  them.  Doh- 
erty  v.  Doherty  [Wis.]  Ill  NW  478.  One 
of  several  against  wliom  a  joint  decree  is 
sought  is  a  necessary  party.  Sarasota  Ice, 
Fish  &  Power  Co.  v.  Lyle  &  Co.  [Fla.]  43 
S   602. 

Not  necessary:  Wife  of  one  executing 
mortgage  while  single  not  necessary  party, 
though  living  with  him  on  premises.  Ad- 
ams V.  Bartell  [Tex.  Civ.  App.]  19  Tex.  Ct. 
Rep.  503,  102  SW  779.  Under  the  law  exist- 
ing in  1843  the  heirs  of  a  deceased  mort- 
gagor were  not  necessary  parties  in  fore- 
closure against  the  administrator.  Flack  v. 
Braman  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
107,  101  SW  537.  Where  under  a  will  the 
realty  was  equitably  converted  into  per- 
sonalty, residuary  legatees  and  devisees 
were  not  necessary  parties  to  suit  to  fore- 
close a  mortgage  on  property  of  the  estate. 
Boehmcke   v.   McKeon,    103   NTS   930. 

70.  Rights  of  judgment  owner  not  af- 
fected where  he  was  not  made  party. 
Smith  V.  Wehrheim,  126  111.  App.  328;  Wehr- 
heim  v.   Smith,   226  111.   346,   80  NE   908. 

71.  Persons  in  possession  under  a  tax 
title  apparently  superior  to  the  mortgage 
lien  are  not  proper  parties  defendant.  Tax 
title  held  superior  to  lien  of  prior  mort- 
gage. Erie  County  Sav.  Bk.  v.  Schuster 
[N.  Y.]  79  NE  843.  Bank  president  made 
mortgagee  to  secure  money  loaned  third 
party  by  the  bank.  Bank  held  tax  certifi- 
cates but  on  foreclosure  the  president  did 
not  make  it  a  party.  Making  the  bank  a 
party  would  not  have  required  it  to  in- 
clude the  tax  lien  in  its  demand  for  relief. 
Bushey  v.  National  State  Bank  [N.  J.  Eq.] 
66    A    592. 


1384  FORECLOSUEE  OF  MORTGAGES  OX  LAXD  §  6C.    9  Cur.  Law. 


termined.'-  Beneficiaries  need  not  always  be  joined  in  a  suit  by  a  trustee.'^  "WHiere 
the  mortgagor  has  parted  with  his  equity,  he  is  not  a  necessary  party.'*  A  mort- 
gagor's administrator  is  not  of  proper  party  for  the  purpose  of  establishing  the 
liability  of  the  estate  for  the  mortgage  indebtedness.^^  A  tenant  by  curtesy  whose 
wife's  grantor  failed  to  record  his  deed  is  not  bound  under  the  Xew  Jersey  law  unless 
made  a  party.'®  Foreclosure  will  not  lie  against  a  state  without  its  consent,""  and 
the  fact  that  the  attorney  general  is  made  a  party  and  asks  any  surplus  that  may 
arise  does  not  authorize  investiture  of  the  state's  interest.'^^ 

Neiv  parties  and  intervention.^^  ~  ^-  ^-  ^®°^ — "\Miere  a  prior  mortgage  also  covers 
other  land,  a  second  mortgagee  who  holds  a  decree  of  foreclosure  and  sale  may  await 
foreclosure  of  the  first  mortgage  and  have  his  rights  determined  in  that  proceeding 
and  cannot  be  required  to  sell  at  once  under  his  decree.'^^ 

The  process.^^  "^  ^-  ^-  ^''®* — Provisions  in  the  statute  or  mortgage  relative  to 
publication,^"  posting,^^  and  service  on  the  occupant  or  mortgagor,®-  must  be  strictly 
followed,  and  the  affidavit  of  publication  must  show  publication  for  the  requii^ed 
time.*^  Publication  of  the  name  of  a  mortgagee  firm  as  it  appears  in  the  mortgage 
is  sufficient.®*  Proper  service  will  be  presumed  on  collateral  attack  though  not  re- 
cited in  the  judg-ment.®^  A  defendant  who  appears  is  not  entitled  to  have  default  of 
the  other  defendants  vacated  on  the  ground  of  no  service.®" 

(§  6)  C.  Pleading,  trial,  and  evidence.  Bill,  complaint,  or  pctition.^^^  '  ^-  ^• 
1694 — Y  paper  sworn  to  but  not  signed  cannot  be  the  basis  of  foreclosure  as  an  affi- 


72.  Persons  holding  judgment  liens  sub- 
ject to  mortgage.  Wehrheim  v.  Smith,  226 
111.  346,  SO  NE  90S.  Where  suit  was  dis- 
missed bj'  agreement,  a  junior  mortgagee 
should  have  been  made  party  upon  subse- 
quent reinstatement.  Karl  v.  Conner,  30 
Ky.  L.   R.   23S,   97   SW  1111. 

73.  Under  B.  &  C.  Comp.  §  29,  authoriz- 
ing trustee  of  express  trust  to  sue  with- 
out joining  beneficiaries,  issues  as  to  who 
were  beneficiaries  held  foreign.  Wright  v. 
Conservative   Inv.   Co.    [Or.]    89    P   3S7. 

74.  Not  necessary  in  action  at  law, 
though  Rev.  St.  1899,  §  4342,  requires  in- 
clusion of  "mortgagor"  and  actual  occupier 
of  the  land.  McCauley  v.  Brady,  123  Mo. 
App.  558,   100   SW  541. 

73.  Such  liability  enforceable  only  in 
county  court.  In  re  Hanlin's  Estate  [Wis.] 
113    NW    411. 

7C.  Does  not  claim  under  unrecorded 
deed  within  Chancery  Act,  §  58,  as  amended 
by  Laws  1903,  p.  385,  binding  persons  claim- 
ing under  unrecorded  conveyance  though 
not  made  parties.  New  Jersey  Bldg.  Loan 
&  Inv.  Co.  V.  Schatzkin  [N.  J.  Eq.]  64  A 
1086. 

77.  Where  equity  had  escheated.  Seitz 
v.  Messorschmitt,  117  App.  Div.  401,  102 
NTS   732. 

78.  Seitz  V.  Messerschmitt,  117  App.  Div. 
401,   102   NYS  732. 

79.  Held  proper  to  order  sale  first  of 
land  not  covered  by  second  mortgage,  then 
of  remainder,  allow  redemption  by  second 
mortgagee,  etc.  Redfield  v.  Reid,  148  Mich. 
545,   14   Det.  Leg.  N.   281,   112  NW   124. 

80.  Publications  commencing  Dec.  18, 
1906,  held  to  have  been  made  "at  least 
twice  a  week  for  three  successive  weeks 
immediately  preceding  sale,"  which  took 
place  Tuesday,  January  S,  1907.  Cortland 
Sav.  Bk.  V.  Llghthall,  53  Misc.  423,  104 
NYS    1022.     Four    weeks'    notice    means    that 


twenty-eight  days  must  elapse  between 
first  publication  and  sale.  Publication  for 
twenty-three  successive  days  is  not  "four 
weeks'  notice."  Quinn  v.  McDole  [R.  I.] 
^7  A  327.  After  confirmation,  sale  will  not 
be  set  aside  because  time  for  advertising 
was  changed  from  that  fixed  in  trust  deed 
where  decree  was  passed  on  application  of 
mortgagor  and  trustee,  and  approved  by  a 
large  majority  of  bondholders.  Parsons  v. 
Little,   28  App.  D.  C.  218. 

81.  The  statute  provided  for  posting 
notice  on  court  house  door.  There  was  no 
positive  evidence  that  this  had  been  done. 
Shea  V.  BaUard,   61  W.  Va.   255,   56  SE   472. 

82.  Notice  of  foreclosure  by  advertise- 
ment must  be  served  on  the  occupants  of 
each  of  two  farms  covered  by  the  same 
mortgage.  Casserly  v.  Morrow,  101  Minn. 
16,  111  NW  654.  A  statute  requiring  serv- 
ice of  the  notice  of  sale  on  the  grantor, 
his  agents  or  personal  representative,  does, 
not  require  service  on  his  assignee.  Code 
1899.  5  7.  c.  72.  CodA  19n6.  §  3056.  Shea  v. 
Ballard,  61  W.  Va.   255,   56  SB   472. 

83.  Affidavit  of  publication  of  notice  of 
sale  reciting  that  the  notice  was  publi.shed 
"sev&n  successive  times"  in  a  "weekly 
newspaper"  held  suflleient  proof  of  pub- 
lication for  six  successive  weeks.  Cook  v. 
Lockerby   [N.  D.]   Ill  NW  628. 

84.  The  mortgage  ran  to  "Cook  &  Dodge." 
The  publication  recited  the  names  in  the 
sarne^  way  without  giving  given  names. 
Mortgage  held  good  and  statutory  foreclos- 
ure sustained.  Cook  v.  Lockerby  [N.  D.] 
Ill  NW  628. 

85.  Where  petition  prayed  for  citation 
on  an  administrator  and  notice  to  heirs. 
Flack  V.  Braman  [Tox.  Civ.  App.]  18  Tex. 
Ct.   Rep.   107.   101   SW   537. 

80.  Gottschalk  v.  Noyes,  225  111.  94,  80 
NE   72. 
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davit.^'^  The  bill  or  complaint  must  show  plaintiff's  interest,^^  and  default  in  the 
conditions  of  the  mortgage,^^  but  when  the  suit  is  between  the  original  parties  it 
need  not  specifically  allege  that  complainant  is  the  owner  of  the  note  and  mortgage.'"' 
Each  of  several  notes  need  not  be  made  the  subject  of  a  separate  count  where  no 
personal  judgment  is  sought.®^  There  is  no  misjoinder  of  causes  in  uniting  all 
parties  who  conveyed  their  property  in  trust  to  secure  the  same  debt,^-  and  a  petition 
is  not  demurrable  for  failure  to  include  the  actual  occupant  of  the  land  where  it 
does  not  appear  that  the  land  was  actually  occupied.^^  Where  one  acquires  an  in- 
terest pending  the  proceedings,  an  amendment  to  the  bill  must  state  that  interest 
and  sujjply  a  proper  prayer  as  against  him."*  A  bill  seeking  foreclosure  of  a  mort- 
gage or  in  the  alternative,  to  enforce  a  vendor's  lien  is  not  repugnant.®^  It  is  not 
always  necessary  to  aver  a  readiness  to  do  equity."® 

Demurrer,  plea,  or  answer.^^^  "^  ^-  ^-  ^^"^ — In  foreclosure  of  a  purchase-money 
mortgage  an  answer  setting  up  fraud  in  defense  to  the  note  and  a  cross  bill  for  re- 
scission of  the  contract  on  account  of  the  same  fraud  are  not  inconsistent."^  A  de- 
fendant's failure  to  deny  that  he  claims  an  interest  but  that  plaintiff's  lien  is  su- 
perior is  an  admission  authorizing  foreclosure  as  against  him."^  .  It  must  appear 
what  interest  the  pleader  has  in  the  question  he  raises."" 

Cross  hills  and  supplemental  bills.^^  ''  ^-  ^-  ^®"^ — An  intervenor's  petition  should 
be  verified.^  A  cross  bill  to  reach  the  rents  during  the  redemption  period  is  in  time 
though  filed  after  execution  by  sale  on  foreclosure,-  and  is  not  rendered  faulty  by 
failure  to  allege  that  the  property  was  improved  and  rented.^  Cross  bills  are  not 
necessary  to  authorize  relief  as  between  defendants  where  the  original  pleadings 
involve  the  whole  subject.'*  The  rule  to  avoid  circuity  of  action  will  not  support  a 
cross  bill  so  as  to  favor  one  defendant  by  depriving  another  of  a  good  defense." 


87.  Such  an  affidavit  cannot  be  amended, 
and  in  case  of  foreclosure  and  levy  thereon 
there  was  no  case  before  the  court.  Mead- 
ows V.  Alexander,   1   Ga.  App.   40,   57   SE  901. 

SS.  A  complaint  alleging-  an  assignment 
of  the  mortgage  to  plaintiff  must  also  al- 
lege an  assignment  of  the  debt.  Smith  v. 
Thompson,  118  App.  Diy.  6,  103  NYS  336. 
Complaint  by  one  claiming  under  an  assign- 
ment from  an  executrix  held  sufficient  as 
against  general  demurrer  to  show  title  in 
plaintiff,  though  there  was  no  allegation 
of  confirmation  of  the  transfer  by  the  court. 
Wells,  Fargo  &  Co.  v.  McCarthy  [Cal.  App.] 
90  P  203. 

S9.  Complaint  basing  right  to  foreclose 
on  failure  of  mortgagor  to  maintain  insur- 
ance held  insufficient  for  failure  to  state 
that  mortgagee  had  procured  such  insurance 
and  demanded  premiums  from  mortgagor. 
L.aws  1S96,  -p.  596,  art.  7,  §  219.  subd.  3. 
Bumpus  V.  Willett,   55  Misc.   94,   106  NYS  366. 

90.  Graham  v.   Fitts    [Fla.]    43   S   512. 

91.  McCauley  v.  Brady,  123  Mo.  App.  558, 
100    SW   541. 

92.  The  parties  were  stockholders  who 
had  granted  their  property  to  secure  pay- 
ment of  debts  of  their  bankrupt  bank,  but 
with  provision  that  the  bank  property  and 
that  of  certain  of  the  ."Stockholders  be  first 
itaken.  Michigan  Truest  Co.  v.  Frymark 
[Neb.]    107    NW   760. 

!>».  McCauley  v.  Brady,  123  Mo.  App.  558, 
100   SW   541. 

94.  Laflin   v.   Gato    [Fla.]    42   S   ."58.7. 

95.  Winkleman  v.  White,  147  Ala.  481, 
42  S  411. 


96.  Not  necessary  in  suit  to  foreclose 
conveyance  conditioned  for  grantors  sup- 
port, grantee  being  guilty  of  unjustifiable 
and  persistent  abuses.  Abbott  v.  Sanders 
[Vt.]    66  A  1032. 

97.  Richardson  v.  Lowe  [C.  C.  A.]  149  F 
625. 

98.  Error  to  dismiss  as  to  one  thus  fail- 
ing to  deny.  Wright  v.  Conservative  Inv. 
Co    [Or.]    89  P  387. 

99.  Separate  defenses  by  intervenor 
merely  alleging  usury  and  failure  of  con- 
sideration in  assignment  of  mortgage  to 
plaintiff  held  insufficient,  there  being  no 
allegations  showing  intervenor's  irjterest 
in  such  questions.  Biedler  v.  Malcolm,  105 
NYS   642. 

1.     Parsons  v.  Little,  28  App.  D.  C.  218. 

3.  The  bill  made  no  attempt  to  interfere 
with  the  final  decree  and  a  receiver  to  re- 
ceive the  rents  w^as  properly  appointed. 
Ruprecht  v.  Muhlke,   225   111.   188,   80   NE   106. 

3.  Ruprecht  v.  Muhlke,  225  111.  188,  80 
NE    106. 

4.  In  suit  by  holder  of  two  notes,  relief 
could  be  decreed  to  defendants  holding 
other  notes  secured  by  same  mortgage. 
Winkleman  v.   White,   147  Ala.   481.   42   S   411. 

5.  Plaintiff  released  priority  to  defend- 
ant association  which  foreclosed  without 
making  plaintiff  a  party  and  sold  to  W. 
Plaintiff  then  filed  his  bill  making  the 
association  and  W-  parties.  W.  set  up 
breach  of  covenant  against  the  association 
and  decree  was  entered  against  it  in  favor 
of  plaintiff  for  the  amount  of  the  mortgage 
debt.  Reversed.  Marsden  v.  White  [N.  J. 
Err.   &  App.]    65   A.   181. 
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Trial  and  hcaring.^^^  ~  ^-  ^-  ^""^ — Xo  notice  of  reference  is  necessary  to  a  defend- 
ant in  default.®  A  defendant's  admission  that  plaintiff  "is''  the  owner  of  the  mort- 
gage relates  back  to  the  time  of  filing  the  petition.'^ 

Evidence.^^  "^  ^-  ^-  ^^^*' — Plaintiff  need  not  prove  title  in  the  mortgagor  as 
against  the  latter  and  his  privies^*  nor  need  he  offer  any  proof  so  long  as  he  has  a 
prima  facie  case  on  the  pleadings.**  A  statutory  allegation  as  to  whether  any  por- 
tion of  the  debt  has  been  collected  by  any  other  action  need  not  be  affirmatively 
proven  as  a  part  of  plaintiff's  case."  Material  allegations  of  the  complaint  put  in 
issue  by  interveners  require  proof  though  interveners  do  not  appear  at  the  trial.^^ 
In  the  absence  of  other  evidence,  the  amount  due  may  be  ascertained  from  an  ad- 
mission of  a  former  owner  of  the  equity  of  redemption.^^  An  allegation  in  the 
present  tense  of  an  election  to  treat  the  principal  due  does  not  authorize  proof  of 
election  before  commencement  of  suit.^^  It  may  be  shown  that  a  deed  subsequently 
taken  by  the  mortgagee  in  consideration  of  a  release  of  a  part  of  the  land  from  the 
mortgage  was  in  fact  intended  as  a  mortgage.^*  The  sufficiency  of  the  evidence  is 
governed  by  the  ordinary  rules.^^ 

(§6)  D.  Decree  or  judgment.^^^  '^  ^-  ^-  ^®^" — Judgment  should  not  be  ren- 
dered against  persons  not  parties."  Questions  not  in  issue  cannot  be  determined  as 
between  codefendants.^'^  That  a  widow  accepts  part  of  a  mortgaged  homestead  in 
satisfaction  of  her  homestead  right  is  not  ground  for  subjecting  the  remainder 
first." 

(§6)  E.  /5a/e5.s^^ '^  c- ^- "'«— The  land  must  be  sold  in  the  county  in  which 
it  is  situated  and  by  the  sheriff  of  that  county.^^  Stipulations  in  a  trust  deed 
against  sale  by  grantor  at  less  than  prescribed  prices  are  not  binding  in  foreclosure 
based  on  grantor's  failure  to  sell.^"  Ordinarily,  land  capable  of  division  should  be 
sold  in  parcels.^^    Where  the  mortgage  covers  both  a  liusband's  curtesy  interest  and 


6.  Winkleman  v.  "White,  147  Ala.  481,  42 
S   411. 

7.  Admission  made  to  relieve  plaintiff 
from  trouble  of  proof.  Wood  v.  Speck 
[Neb.]    110  NW  1001. 

8.  As  against  one  holding  chattel  mort- 
gage on  buildings.  Bazelman  Lumber  Co. 
V.  Hinton    [Neb.]    112  NW  603. 

9.  Where  answer  merely  pleaded  mat- 
ter in  avoidance  from  which  payment 
might  be  inferred.  Parsons  v.  Ramsey 
[Fla.]    43   S..503. 

10.  Nat  necessary  to  prove  allegation 
under  Code  Civ.  Proc.  §  1629,  that  no  other 
action  had  been  brought,  especially  where 
denied  only  on  information  and  belief  and 
where  defendant  withdrew  from  trial. 
Riesgo  v.  Glengariffe  Realty  Co.,  116  App. 
Div.   414,   101  NYS  832. 

11.  Error  to  render  judgment  in  favor 
of  other  intervening  bondholders  without 
proof  of  existence  and  amount  of  outstand- 
ing bonds.  Knickerbocker  Trust  Co.,  v. 
OneoTita,  etc.,  R.  Co.,  188  N.  Y.  38,  80  NE  568. 

12.  Defendant  alleged  but  failed  to  prove 
tender.  Wright  v.  Stone  Harbor  Imp.  Co., 
69  N.  J.  Eq.   837,  66  A  417. 

13.  Trinity  County  Bk.  v.  Haas  [Cal.]  91 
P   385. 

14.  Such  evidence  admissible  against  a 
wife  as  well  as  her  husband,  she  having 
filed  .ioint  answer  asking  that  deed  be  de- 
clared absolute.  Hilt  v.  Griffln  [Kan.]  90 
P   808. 

15.  Evidence  sufficient  to  authorize  find, 
ing      that      mortgage      was      a      valid      lien 


for  amount  found.  Koyer  v.  Benedict  [Cal.] 
91  P  590.  Evidence  that  plaintiff  had  re- 
ceived a  certain  sum  and  that  remainder 
was  iiue  and  payable  held  to  warrant  find- 
ing that  no  other  proceeding  had  been  in- 
stituted to  collect  amount  due  from  which 
anything  had  been  received  that  could  be 
credited.  Riesgo  v.  Glengariffe  Realty  Co., 
116   App.    Div.    414,    101    NYS    832. 

16.  Error  to  render  judgment  against 
wife  of  one  who  executed  mortgage  while 
single  where  she  was  not  a  party.  Adams 
v.  Bartell  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep. 
503,    102    SW    779. 

17.  Error  to  determine  ownership  of 
certain  bonds,  the  same  not  having  been 
properly  put  in  issue  between  them,  where 
this  question  was  immaterial  to  trustee's 
right  to  foreclose.  Knickerbocker  Trust  Co. 
V.  Oneonta,  etc.,  S.  R.  Co.,  116  App.  Div.  78, 
101    NYS    241. 

18.  Adams  v.  Bartell  [Tex.  Civ.  App.]  19 
Tex.    Ct.    Rep.    503,    102    SW    779. 

10.  No  distinction  between  execution  in 
foreclosure  and  at  law.  Statutes  construed. 
Vietzen  v.  Otis  [Wash.]  90  P  264.  That 
decree  directed  sale  in  another  county  did 
not    cure    defect.      Id. 

20,  Where  trust  deed  provided  for  sale 
of  lots  to  satisfy  debt  but  grantor  failed 
to  make  sales  within  reasonable  time,  not 
necessary  for  court  to  direct  that  sale  be 
made  at  not  less  than  minimum  prices 
stated  in  deed.  Earle  v.  Sunnj-side  Land 
Co.,  150  Cal.   214,   88  P  920. 

21.  Sale  of  land  in  bulk  contrary  to  con- 
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the  remainder,  the  curtesy  interest  should  be  first  sold,-^  and  only  so  much  of  the 
remainder  as  will  satisfy  the  debt,  if  the  land  is  divisible.-^  If  before  execution  of 
an  order  of  sale  the  debt  is  discharged,  the  sale  should  be  stayed,-*  though  such  order 
provided  for  the  distribution  of  part  of  the  proceeds  to  an  intervener  who  had 
made  improvements,^^  care  being  taken  that  the  judgment  be  so  modified  as  not  to 
prejudice  intervener's  rights  in  the  improvements.^^ 

On  confirmMion.^^^  ^  c.  L.  1699 — Invalidity  of  the  decree,^^  or  gross  inadequacy 
of  price,-^  is  ground  for  refusing  to  confirm.  Confirmation  involves  a  determina- 
tion that  the  proceedings  are  regular,^''  and  the  presumption  is  in  favor  of  the 
order.^** 

(§6)  F.  Receivership  in  foreclosure.^^'' ^■'^■'^''^'^ — While  a  provision  that  the 
mortgagee  shall  be  entitled  to  a  receiver  as  a  matter  of  right  without  regard  to  sol- 
vency or  the  value  of  the  property  is  not  conclusive  on  a  court  of  equity,^^  a  re- 
ceiver should  be  appointed  where  in  addition  to  sueh  provision  the  rents  and  profits 
are  specifically  pledged  and  there  is  doubt  as  to  the  sufficiency  of  the  security.^^ 
Where  the  parties  have  stipulated  for  notice  of  appointment  of  a  receiver,  either 
inability  to  give  it  or  prejudice  incidental  to  delay  should  be  shown  before  a  receiver 
is  appointed  without  notice.^^  As  against  a  junior  mortgagee  rightfully  in  posses- 
sion, a  senior  mortgagee's  lien  on  rents  cannot  be  enforced  through  a  receiver  im- 
properly appointed,^*  and  the  mortgagor's  right  of  possession  cannot  be  impaired  by 
an  unauthorized  receivership.^^  A  receiver's  possession  is  unaffected  by  later  adju- 
dication in  bankruptcy.^^  The  receiver  should  not  be  permitted  to  expend  large 
sums  of  money  unnecessarily  for  the  benefit  of  the  holder  of  the  certificate  of  sale,^^ 
nor  should  large  expenditures  be  allowed  without  vouchers  and  evidence  of  their 
necessity.^^  Necessary  expenses  may  be  allowed  though  the  receiver  was  improperly 
appointed.^®     A  receiver's  lease  should  not  be  summarily  canceled  by  order  of  court 


stitution     held     void.     McClusky     v.     Trussel 
[Miss.]    44    S   69. 

22,  23.  Buckley's  Assignee  v.  Stevenson, 
30   Ky.  L.   R.    952,   99   SW   961. 

24.  Washington  Trust  Co.  v.  Morse  Iron 
Works  &  Dry  Dock  Co.    [N.   Y.],  79  NE   1022. 

25.  Installer  of  pumping  plant  could  not 
insist  on  sale  for  his  sole  benefit.  Wash- 
ington Trust  Co.  V.  Morse  Iron  Works  & 
Dry  Dock  Co.    [N.  Y.]    79  NE   1022. 

26.  Washington  Trust  Co.  v.  Morse  Iron 
Works  &  Dry  Dock  Co.    [N.   Y.]   79  NE   1022. 

27.  Though  deci'.ee  Tvas  fair  on  face. 
Where  instrument  sued  on  was  not  a  mort- 
gage and  part  of  Judgment  ordering  sale 
was  invalid.  Stark  Bros.  v.  Royce  [Wash.] 
87   P   340. 

2S.  Ballentyne  v.  Smith,  205  U.  S.  285, 
51   Law.   Ed.   803. 

29.  Necessarily  involved  question  whether 
clerk's  order  of  sale  was  authenticated  by 
seal  of  court.  Carter  v.  Hyatt  [Kan.]  91 
P    61. 

30.  Decree  of  confirmation  will  not  be 
reversed  on  unverified  petition  of  a  dis- 
satisfied bondholder  that  there  was  an 
agreement  between  purchaser  and  the 
other  bondholders  that  purchase  should 
be  for  their  joint  benefit,  and  that  sale 
was  for  a  totally  inadequate  price.  Par- 
sons  V.   Little,   28   App.   D.   C.    218. 

31.  Pizer  v.  Herzig,  121  App.  Div.  609, 
106   NYS   370. 

32.  Pizer    v.    Herzig,    121    App.    Div.     609, 


106  NYS  370.  Holder  of  several  notes  se- 
cured by  mortgage  pledging  rents  and 
profits  held  entitled  to  a  receiver  after 
maturity  of  some  of  the  notes,  though 
property  might  be  worth  more  than  mort- 
gage debt.  Handman  v.  Volk,  30  Ky.  L 
R.    818,    99   SW   660. 

33.  Woerishoffer  v.  Peoples,   105  NYS  506. 

34.  Where  pleadings  did  not  authorize 
affirmative  relief.  Ruprecht  v.  Muhlke,  225 
111.  188,  80  NE  106.  Second  mortgagee  held 
entitled  to  rents  during  period  of  unlawful 
possession    by    receiver.     Id. 

35.  The  receiver  took  possession  and 
made  improvements.  After  it  was  decided 
he  should  not  have  been  appointed  the 
mortgagor  sued  for  renjts  including  the 
costs  of  repairs.  Joslin  v.  Williams  [Neb. J 
112  NW  343.  Mortgagor  should  not  be 
charged  with  costs  of  foreclosure  in  ab- 
sence   of    personal    liability.     Id. 

36.  Where  there  was  also  a  prayer  for 
relief  appropriate  to  insolvency  proceed- 
ings.    Nelson  v.  Spence   [Ga.]   58  SE  697. 

37.  Standish  v.  Musgrove,  223  111.  500,  79 
NE  161. 

38.  Even  though  there  is  no  objection  to 
them.  Receipts  $2,300,  expenditures  ?1,900. 
Standish  v.  Musgrove,  223  111.  500,  79  NE  161. 

89.  Where  he  incurred  expenses  which 
would  necessarily  have  been  made  by  junior 
mortgagee  entitled  to  possession.  Ruprecht 
V.  Muhlke,  225  111.  188,  80  NE  106. 


1388 


FOEECLOSURE  OF  MOETGAGES  ON"  LAXD  §  6G.     9  Cur.  Law. 


to  the  prejudice  of  a  tenant  who  has  made  expenditures  in  good  faith  merely  because 
it  covers  an  undivided  interest  not  included  in  the  mortgage.'**' 

(§6)  G.  Costs,  fees,  and  expenses.^^^  ~  ^-  ^-  ^''^ — Eeasonable  *^  attorney's  fees 
stipulated  for  in  the  note  or  mortgage  *^  are  properly  allowed  if  demanded.*' 
Plaintiff  is  entitled  to  interest  on  taxes  paid,**  but  no  relief  can  be  had  for  a  volun- 
tary payment  of  taxes.*^  Under  a  statute  permitting  the  mortgagee  to  include  a 
statement  of  defect  of  title  in  the  notice  of  sale,  only  the  cost  of  search  in  records 
subsequent  to  the  date  of  the  mortgage  may  be  taxed.*® 

(§6)  H.  Effect  of  proceedings.^^^"' ^■^•'^''^'^ — Foreclosure  renders  the  mort- 
gage functus  oiScio,  and  merges  in  the  decree  the  rights  and  liabilities  thereby  cre- 
ated,*^ but  it  does  not  necessarily  pay  the  debt  nor  cancel  the  evidence  of  it.*^  Per- 
sons made  parties  and  defaulting  are  barred  where  the  petition  sufficiently  puts  in 
issue  the  facts  upon  which  they  rely.*^  Under  the  Iowa  statute  providing  for  the 
foreclosure  of  trust  deeds  in  accordance  with  their  terms,  a  foreclosure  of  a  deed  in 
which  a  wife  did  not  join  is  a  judicial  sale  such  as  will  bar  her  dower  right.^'^ 
Where  a  guardian  without  authority  releases  the  priority  of  his  wards'  mortgage 
in  favor  of  another  mortgage,  the  statutory  foreclosure  of  the  two  mortgages  will 
not  operate  to  reverse  the  priorities  as  against  the  wards.^^ 

§  7.  Defective  foreclosures  and  their  avoidance.  Defects  and  irregularities. 
See  T  c.  L.  1702 — ^  period  of  eleven  days  between  decree  and  sale  may  not  be  unreason- 
ably short.^-  The  erroneous  appointment  of  a  special  master  to  sell  is  not  fatal 
after  failure  to  appeal.^^  The  mere  fact  that  a  surety  had  been  discharged  before 
foreclosure  does  not  entitle  him  to  have  the  sale  set  aside.^*  The  foreclosure  of  a 
mortgage  given  by  a  life  tenant  to  replace  a  purchase-money  mortgage,  and  also  for 
other  debts,  cannot  be  sustained  against  the  remaindermen  though  the  first  mort- 
gage was  good  as  against  them.^^      A  curative  act  validating  sales  made  by  a  person 


40.  Mortgage  of  undivided  nine-tenths 
and  lease  of  entire  premises.  Witthaus  v. 
Capstick,  117  App.  Div.  212,  102  NTS  166. 

41.  Plaintiff's  testimony  as  to  ■what  ■was 
a  reasonable  attorney's  fee  may  not  be  dis- 
regarded. "Wright  V.  Conservative  Inv.  Co. 
[Or.]  89  P  387.  Allowance  of  $500  not 
ground  for  reversal  on  bill  of  revie'w.  Win- 
kleman  v.  White,   147  Ala.   481.   42   S  411. 

42.  Attorney's  fees  provided  for  in  a  note 
may  be  allo-wed  though  not  specifically  men- 
tioned in  the  mortgage.  Armijo  v.  Henry 
[N.  M.]  89  P  305.  On  default  in  payment  of 
an  interest  note,  note  for  principal  became 
due  and  plaintiff  became  entitled  to  stipu- 
lated attorney's  fee  on  amount  of  both 
notes.  Robson  v.  Beasley,  118  La.  738,  43 
S  391. 

4.t.  Solicitor's  fees  are  not  allo-wed  unless 
demanded  in  the  pleadings.  Cro-we  v.  Ken- 
nedy, 127  111.  App.  189. 

44.  Wright  V.  Conservative  Inv.  Co.  [Or.] 
89  P  387. 

45.  The  tax  collector  had  made  threats 
but  had  taken  no  official  step  toward  pur- 
suing the  land.  Jamaica  Sav.  Bk.  v.  How- 
ard's Ex'r.  79  Vt.  372,  65  A  92. 

46.  Statute  provided  that  purchaser  might 
be  relieved  from  liis  bid  upon  .'showing 
court  existence  of  substantial  cloud  on  or 
defect  in  title,  unless  the  notice  of  sale 
showed  the  existence  of  same  and  amounc 
thereof.  P.  L.  190G,  p.  269.  Armstrong  v. 
Fisher  [N.  J.  Eq.]   66  A  1071. 

47.  Mortgagor  entitled  to  insurance  mon- 
ey  where   loss   occurred   the   day   after  sale, 


trustee  having  thereafter  no  right  to  receive 
it  as  trustee.  Rawson  v.  Bethesda  Baptist 
Church,  123  111.  App.  239.  A  sale  under  de- 
cree of  foreclosure  extinguishes  the  mort- 
gage lien.  Barry  v.  Harnesberger  [C.  C.  A.] 
148  F  346. 

48.  Mortgage  for  $400.  Mortgagor  at  sale 
bid  on  the  land  for  $50.  It  did  not  appear 
but  that  this  -was  the  fair  value.  He  should 
have  been  charged  with  $50  and  not  with 
$400.     Skelley  v.  Cody   [N.  Y.]    79  NE  994. 

49.  Holders  of  detached  Interest  coupons 
defaulting  in  foreclosure  of  mortgage  held 
barred  from  subsequently  foreclosing  cou- 
pons. Wyman  v.  Embree  [Neb.]  110  NW 
537. 

50.  Code  1851,  §  2096.  Pierce  v.  O'Neil,  132 
Iowa,  530,  109  NW  1082. 

51.  Wards  could  insist  on  priority  and 
foreclose  anew.  Covey  v.  Leslie,  144  Mich. 
165,  13  Det.  Leg.  N.  218,  107  N"W  900. 

52.  The  value  of  the  property  was  less 
than  the  amount  of  the  debt  and  there  had 
been  ample  time  before  the  decree  was 
rendered.  Redfield  v.  Reid,  148  Mich.  545, 
14  Det.  Leg.  N.  281,  112  NW  124. 

53.  Could  not  be  availed  of  in  proceeding 
to  set  aside  decrees.  Venner  v.  Denver 
Union  Water  Co.    [Colo.]    90   P  623. 

54.  Mortgagee  was  entitled  to  sell  upon 
default  in  payment.  Weyburn  v.  Watklns 
[Miss.]    44  S  145. 

55.  Stump  V.  Warfleld,  104  Md.  530,  65  A 
346.  Where  attorney  af  mortgagee  to  whom 
power  of  sale  was  given  in  second  mortgage 
was   not   named   in   the   first,   foreclosure   by 
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not  named  in  the  power  does  not  apply  against  remaindermen  whose  interest  was 
not  conveyed. °® 

Grounds  available  after  confii-mation.^^^  "^  ^-  ^-  ^'°* — Laches,  as  usual,  bars  re- 
lief.°^  Failure  of  the  clerk  to  affix  his  seal  to  the  order  of  sale  is  not  ground  for 
collateral  attack  after  confirmation,^^  and,  as  against  an  action  to  redeem,  confirma- 
tion cures  an  irregularity  in  making  the  sale  after  the  death  of  plaintiff  without 
revivor.^^     Confirmation  will  not  validate  a  sale  made  in  the  wrong  county.®" 

Fraud,  accident,  or  mistahe.^^^  ^  ^-  ^-  ^'*'* — Fraud  is  ground  for  relief.®^  An 
agreement  by  a  prospective  purchaser  that  if  he  buys  he  will  sell  to  another  is  not 
illegal  unless  intended  to  prevent  competition,*^-  and  the  fact  that  an  arrangement 
to  make  a  joint  purchase  may  indirectly  prevent  the  parties  thereto  from  bidding 
is  not  sufficient  to  render  it  unlawful.®^  Ordinarily  mere  inadequacy  of  price  will 
not  avoid  the  sale,^*  but  a  sale  for  a  grossly  inadequate  price  due  to  mistake  is  void- 
able.''^ Failure  of  executors  of  a  mortgagee  to  bid  does  not  waive  their  right  to  sub- 
mit to  defendant's  motion  to  set  aside  a  sale  for  inadequacy  of  price.®®  After  a  fair 
determination  of  amount  due,  a  second  accounting  will  be  refused.®^ 

Modes  of  attacking  sale.^^^  "^  ^-  ^-  ^"°^ — Proper  grounds  existing,  a  sale  may  be 
enjoined.®^    Errors  in  including  in  the  decree  property  not  covered  by  the  mortgage 


him   could   not   be   sustained  as   halving   been 
made  under  first  mortgage.     Id. 

56.  Where  their  interest  had  been  con- 
veyed by  an  original  mortgage  which  was 
replaced  by  one  void  as  to  them.  Act  1890, 
p.  205,  ch.  187.  Stump  v.  Warfleld,  104  Md. 
530,  65  A  346. 

57.  Heirs  barred,  after  60  years,  from 
attacking  sale  in  foreclosure  of  purchase- 
money  mortgage  on  ground  that  proceedings 
should  have  been  in  probate  court.  Flack 
V.  Braman  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
107,  101  SW  537.  After  30  years'  possession, 
failure  of  clerk  to  enter  order  of  sale  held 
not  ground  for  vacating  sale.  Redmond  v. 
Cass,  226  111.  120,  80  NE  708. 

Carter  v.  Hyatt   [Kan.]   91  P  61. 
Wardrobe  v.   Leonard    [Neb.]    Ill   NW 


58. 
59, 

134. 

60 
zen 

61, 


Viet- 


And  by  sheriff  of  such  county 

Otis   [Wash.]   90  P  264. 

A  sale  will  be  canceled  where  fraudu- 
lently made  by  the  mortgagee  or  his  assignee 
in  violation  of  an  agreement  to  abate  the 
price  of  land  on  partial  failure  of  title.  Bill 
held  to  authorize  equitable  relief.  Tar- 
brough  v.  Thornton,  147  Ala.  221,  42  S  402. 
A  fraudulent  foreclosure  and  release  of  trust 
deed  by  a  trustee  will  be  set  aside  and  an 
account  taken  as  to  expenses  by  parties  in 
possession.  Barlow  v.  Hitzler  [Colo.]  90  P 
90.  One  who  had  collected  rents  and  profits 
more  than  sufficient  to  cover  expenses  while 
she  was  in  possession  under  a  second  trust 
deed  held  not  entitled  to  further  reimburse- 
ments. Id.  A  mortgagor  may  come  into 
equity  when  it  appears  that  the  purchaser 
at  sale  under  power  had  made  representa- 
tigns  whereby  he  was  enabled  to  buy  at  an 
undervalue.  Carr  v.  Graham  [Ga.]  57  SB 
875.  Equity  will  place  a  constructive  trust 
on  the  land  for  the  owner's  benefit  if  the 
purchaser  assumed  to  act  as  agent  or  sus- 
tained a  confidential  relation  to  the  owner. 
But  if  no  such  relation  existed,  the  fraud 
will  not  make  such  pretended  agent  a 
trustee  ex  maleflcio  so  as  to  entitle  the 
owner  to  a  recovery  of  the  land  without  dis- 
affirming the   sale.     Id.     A  wife   whose   land 


is  sold  under  deed  of  trust  executed  before 
conveyance  to  her  may  recover  it  on  offering 
to  do  equity,  she  not  knowing  of  the  deed  of 
trust  or  of  the  sale  and  defendant  knowing 
of  plaintiff's  deed  when  purchasing.  Parks 
V.  Worthington  [Tex.  Civ.  App.]  19  Tex.  Ct. 
Rep.   698,   104   SW   921. 

Evidence  insufficient  to  show  that  decrees 
were  procured  by  fraud.  Venner  v.  Denver 
Union  Water  Co.  [Colo.]  90  P  623.  To  show 
mental  incapacity  of  mortgagor  at  time  of 
executing  mortgage  or  at  time  of  foreclosure 
and  sale  so  as  to  justify  setting  aside  sale. 
Goerz  v.  Barstow  [C.  C.  A.]  148  F  562. 
Where  trustees  of  life  tenants  bought  the 
property  at  foreclosure  of  an  outstanding 
mortgage,  evidence  held  insufficient  to  justi- 
fy recovery  in  ejectment  by  remaindermen 
40  years  later.  Mead  v.  Chesbrough  Bldg. 
Co.    [C.  C.  A.]    151  F   998. 

62.  Venner  v.  Denver  Union  Water  Co. 
[Colo.]    90    P   623. 

63.  Must  appear  that  object  was  to  avoid 
competition.  Venner  v.  Denver  Union  Water 
Co.   [Colo.]   90  P  623. 

64.  Windes  v.  Russell  [Ala.]  43  S  788. 
Sale  at  forty  per  cent  of  actual  value.  Wey- 
burn  v.  Watkins  [Miss.]  44  S  145.  Affidavits 
on  motion  to  confirm  sale  held  insufficient  to 
set  it  aside  for  inadequacy  of  price.  Cort- 
land Sav.  Bk.  V.  Lighthall,  53  Misc.  423,  104 
NTS   1022. 

65.  Property  worth  $1,600  was  struck 
down  to  B  for  $610.  F  at  once  claimed  the 
bid.  Sheriff  ignored  his  claim.  Montclair 
Bldg.  &  Loan  Ass'n  v.  Farmer  [N.  J.  Eq.] 
67  A  852. 

66.  Strode  v.  Hoagland  [Neb.]  107  NW 
754. 

67.  Held  not  error  to  refuse  accounting  in 
proceeding  to  set  aside  trustee's  sale  where 
on  day  of  sale  amount  of  debt  was  computed 
in  debtor's  and  his  counsel's  presence  and 
considered  correct.  Hamilton  v.  Stephenson, 
106   Va.   77,   55   SE   577. 

68.  Bill  to  enjoin  sale  under  trust  deed  to 
enforce  payment  of  $1,665  not  without  equity 
where  it  shows  that  the  notes  were  -siithout 
consideration   except    as   to    $504.      McDonald 
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or  by  the  complaint  cannot  be  corrected  in  a  suit  to  annul  the  decree  on  the 
ground  of  lack  of  jurisdiction.®"  An  objection  that  the  property  was  not  sold  by  lots 
as  described  in  the  mortgage  may  not  be  availed  of  in  an  outside  attack  on  the  pur- 
chaser's title.''°  Only  apparent  substantial  errors  can  be  reached  by  bill  or  review/^ 
and  no  presumptions  will  be  indulged  against  the  proceedings.'^-  A  mortgagee  who 
acquires  legal  title  by  a  foreclosure  which  by  accident  or  mistake  was  incomplete  as 
to  heirs  may  foreclose  anew  as  against  them  for  an  unpaid  balance.^^ 

A  suit  to  set  aside  a  foreclosure  and  to  redeem  must  be  brought  in  the  county 
in  which  the  land  is  situated.''*  After  term  at  which  a  sale  in  full  satisfaction  of  the 
debt  was  approved,  the  court  has  no  further  jurisdiction  of  the  property  in  the  pro- 
ceeding.'^^  A  bill  to  enjoin  a  mortgage  sale  should  aver  a  tender  of  interest  from 
date  of  maturity  to  date  of  tender.^®  An  averment  that  no  attorney's  fee  was  due 
is  a  mere  conclusion."  The  burden  of  proof  is  on  the  party  charging  fraud  or  other 
irregularity.'^  Eecitals  in  a  trustee's  deed  that  the  requirements  of  the  trust  deed 
were  duly  complied  with  are  prima  facie  evidence  against  the  mortgagor.^^  Where 
a  defendant  does  not  choose  to  rely  on  a  legal  presumption  as  to  notice  arising  from 
a  trustee's  deed,  the  question  must  tiirn  on  the  evidence.^"  On  proof  of  fraud  the 
court  may  not  require  the  purchaser  to  take  the  land  at  a  price  fixed  by  it,®^  but  the 
sale  should  be  set  aside.*^  Setting  aside  the  sale  of  one  of  two  connected  tracts  may 
be  ground  for  setting  aside  the  other.^^  In  a  suit  to  enforce  a  contract  of  sale  under 
a  power  or  for  a  reconveyance,  the  foreclosure  proceedings  should  not  be  set  aside 
on  account  of  the  invalidity  of  the  contract  where  the  mortgagor  whose  debt  was 
satisfied  is  not  a  party  and  the  time  for  redemption  has  expired.^-^  After  foreclosure 
equity  will  not  correct  an  error  in  the  mortgage  so  as  to  cover  additional  land  with- 
out directing  another  foreclosure  and  sale  and  opportunity  to  redeem.^^ 


V.  Kamper,  89  Miss.  221,  42  S  877.  General 
demurrer  of  "no  equity"  held  insufficient  to 
raise  question  of  tender.  Id.  Bill  to  enjoin 
mortg-age  sale  averring  tender,  etc.,  held  not 
without  equity.  Tidwell  v.  Wittmeier  [Ala.] 
43  S  782. 

69.  Venner  v.  Denver  Union  Water  Co. 
[Colo.]  90  P  623. 

70.  Held  at  most  an  irregularity.  Goerz 
V.  Barstow  [C.  C.  A.]   148  F  562. 

71.  That  bill  was  repugnant,  or  that  its 
fooinote  ■was  not  signed  by  counsel,  or  that 
decree  failed  to  direct  a  copy  to  be  sent  to 
defendant,  held  not  reached.  Winkleman 
V.  White,  147  Ala.  481,  42  S  411. 

72.  Will  not  be  presumed  that  a  husband 
who  failed  to  join  In  his  wife's  mortgage 
was  a  resident  of  the  state.  That  bill  in 
foreclosure  failed  to  state  husband's  resi- 
dence did  not  show  error.  Winkleman  v. 
White,   147  Ala.   481,   42   S  411. 

73.  His  grantees  could  maintain  the  ac- 
tion.    McCague   v.    Eller   Neb.]    110    NW    318. 

74.  The  land  was  in  R  county  and  the 
action  was  brought  there.  Upon  affidavit  of 
defendants  it  was  transferred  to  H  county 
where  they  demurred.  Upon  plaintiff's  mo- 
tion the  case  was  remanded  to  R  county. 
Defendant  appeared  specially  and  objected. 
Casserly  v.  Morrow,  101  Minn.  16,  111  NW 
654. 

75.  Could  not  entertain  petition  for  re- 
sale three  years  after  approval  on  ground 
that  receiver  had  misapplied  rents.  Innes  v. 
Linscheid,  126  111.  App.  27. 

7«,   77.     Tidwell   V.    Wittmeier    [Ala.]    43    S 
782. 
78.     To  prove  fraud.     Hewitt  v.   Price,  204 


Mo.  31,  102  SW  647.  Burden  upon  heirs  seek- 
ing to  set  aside  foreclosure  on  ground  that 
mortgage  was  fraudulent.  Jobert  v.  Wagner, 
147  Mich.  409,  13  Det.  Leg  N.  1016,  110  NW 
942.  Burden  on  plaintiff  suing  to  set  aside 
sale  to  show  that  property  was  not  property 
adverti.sed.  Shea  v.  Ballard,  61  W.  Va.  255, 
56  SE  472.  Burden  of  proving"  agreement  to 
stifle  bidding  is  upon  party  attacking  the 
sale.  Hamilton  v.  Stephenson,  106  Va.  77, 
55  SE  577.  Burden  on  mortgagor  to  show 
that  purchaser  «as  auctioneer,  Windes  v. 
Russell    [Ala.]    43  S  788. 

79.  Evidence  as  against  both  husband 
and  wife.  Bucker  v.  Hyde  [Tenn.]  100  SW 
739. 

80.  Evidence  held  insufficient  to  show 
posting  of  notices  in  three  public  places  as 
required  by  mortgage.  Smith  v.  Kirkland, 
89   Miss.   647,   42   S  285. 

81.  Hewitt  V.  Price,  204  Mo.  31,  102  SW 
647. 

82.  And  parties  put  in  statu  quo  or  at 
mortgagor's  election,  set  aside  on  condition 
that  the  debt  be  satisfied.  Hewitt  v.  Price, 
204  Mo.   31,  102  SW  647. 

S3.  Where  same  party  had  bought  both 
and  claimed  to  have  no  use  for  the  one 
alone.  Montclair  Bldg.  &  Loan  Ass'n  v. 
Farmer  [N.  J.  Eq.]   67  A  852. 

84.  Where  sale  was  made  under  contract 
with  wife  of  trustee,  wife  who  failed  to  pay 
held  required  to  reconvey  to  trustee  who 
was  to  hold  for  trust  estate.  Atkins  v. 
Atkins   [Mass.]   80  NE  806. 

85.  One  wall  of  building  mortgaged  with 
three  lots  was  on  adjacent  land  belonging  to 
same  mortgagor  but  which  was  not  mention- 
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Offer  of  equity. ^^^  ^  ^-  ^-  ^"°*' — An  heir  not  made  a  party  may  not  maintain  eject- 
ment against  a  purchaser  who  went  into  possession  without  first  tendering  the 
amount  due  on  the  mortgage.^^  In  ejectment  a  plea  on  the  theory  that  defendant 
is  entitled  to  subrogation  under  a  previous  mortgage  is  insufficient  without  an  offer 
to  surrender  on  payment  of  the  amount  claimed.^' 

Rights  under  invalid  foreclosure.^^^  "^  ^-  ^-  ^''^~ 

§  8.  Title  and  rights  of  purchasers. ^^^  "^  ^-  ^-  ^'°^ — The  purchaser  can  acquire 
title  to  such  land  only  as  was  covered  by  the  mortgage.^^  Superior  liens  are  not  af- 
fected in  the  absence  of  estoppel.^"  A  subsequent  easement  ^°  or  lease  *^  is  extin- 
guished, and  leases  extinguished  by  lapse  of  time  are  immaterial ;  ^^  but  an  unex- 
pired leasehold  created  before  execution  of  the  mortgage  is  not  affected  ®^  and  a  pur- 
chaser acquires  only  the  rights  of  the  landlord.^*  A  judgment  at  law  that  a  pur- 
chaser acquired  no  title  as  against  certain  remaindermen  does  not  preclude  equitable 
subrogation  under  a  former  mortgage  valid  as  to  them.^^ 

Lis  pendens  and  bona  fide  purchasers. ^^^  '^  ^-  ^-  ^^^° — A  rule  of  law  that  a  suit 
against  a  vendor  is  notice  to  his  vendee  applies  to  a  foreclosure  sale  where  the  mort- 
gage creditor  is  made  party.^*' 

Purchases  by  beneficiary  trustee,  or  the  like.^^  "^  ^-  ^-  ^^^^ — In  foreclosure  by 
action,  complainant  has  the  same  right  to  purchase  as  any  other  person.^'  A  mort- 
gagee or  trustee  may  not  purchase  under  his  own  power,"^  but  the  mortgagee  may 
purchase  from  a  third  person  who  in  good  faith  purchased  at  the  sale.^^  A  purchase 
by  the  mortgagee  under  his  own  power  is  only  voidable  ^  and  may  not  be  impeached 
by  a  subsequent  judgment  creditor  of  the  mortgagor  or  by  the  purchaser  at  his  exe- 
cution sale.- 

Agreements  to  permit  redemption  ^®®  ^  ^-  ^-  ^'^-  must  be  proven  by  satisfactory 
evidence.^ 


ed   in   the   mortgage.      Carrigg  v.   Mechanics' 
Sav.  Bank  [Iowa]    111  NW  3:;9. 

56.  Lunny  v.  McClellan,  116  App.  Div.  473, 
101  NYS  812. 

57.  The  equity  arose  from  the  foreclosure 
being  made  under  a  mortgage  which  was  in- 
valid as  against  certain  remaindermen  and 
wliich  liad  been  substituted  for  a  mortgage 
valid  as  against  the  entire  fee.  Stump  v. 
Warfield,  1U4  Md.  530,  65  A  346. 

SS.  Building  covered  more  ground  than 
was  described  in  the  mortgage.  Held  that 
the  purchaser  took  only  an  easement  to  have 
the  building  stand  where  it  was  but  no  title 
to  the  land,  although  the  mortgagor  owned 
all  the  land  and  the  description  was  erro- 
neous. Carrigg  v.  Mechanics'  Sav.  Bank 
[Iowa]  111  NW  329.  Certain  canal  strip  held 
to  pass  to  purchaser  and  not  to  mortgagor's 
subsequent  grantee,  the  same  having  been 
covered  by  the  mortgage.  In  re  Canal  Place 
in  City  of  New  Tork,  115  App.  Div.  458,  101 
NTS  397. 

S9.  Evidence  insufficient  to  estop  bank 
holding  tax  certificates  because  of  alleged 
representations  of  its  solicitor  at  foreclosure 
sale.  Bushey  v.  National  State  Bank  [N. 
J.  Eq.]   66  A  592. 

90.  Foreclosure  sale  held  to  terminate 
easement  granted  after  execution  and  record 
of  mortgage.  Burlington  &  C.  R.  Co.  v. 
Colorado   Eastern   R.   Co.    [Colo.]    88   P   154. 

91.  McFarland  Real  Estate  Co.  v.  Joseph 
Gerardi  Hotel  Co.,  202  Mo.  597,  100  SW  577. 

92.  Sale  of  leasehold  under  foreclosure 
not  affected  by  a  lease  executed  seventy-five 


years  before  whereon  rent  was  never  exact- 
ed. Code  Pub.  Gen.  Laws,  art.  53,  §  26. 
Lewis  V.  Kinnaird,  104  Md.  653,  65  A  365. 
Title  under  foreclosure  of  mortgage  given 
after  sixty  years  undisputed  possession  is 
good  as  against  a  more  ancient  lease.  Town- 
send  V.  Boyd,  217  Pa.  386,  66  A  1099. 

93.  F.  Groos  &  Co.  v.  Chittim  [Tex.  Civ. 
App.]    100  SW   1006. 

94.  W^here  latter  had  previously  assigned 
rents  as  security,  mortgagee  with  notice  who 
purchased  at  foreclosure  ■w^as  not  entitled 
thereto.  F.  Gross  &  Co.  v.  Chittim  [Tex.  Civ. 
App.]   100  SW  1006. 

95.  Stump  V.  TVarfield,  104  Md.  530,  65  A 
346. 

96. 

S   642 

97. 

98. 


Scovel  V.  Levy's  Heirs,  118  La.  982,  43 


Innes  v.  Linscheid,  126  111.  App.  27. 
Mortgagor's  vendee  held  entitled  to 
set  aside  sale  so  far  as  her  property  was 
affected  where  purchase  was  by  a  corpora- 
tion of  which  trustee  was  president.  Smith 
V.  Downey  [Colo.]   88  P  159. 

99.  Transaction  sustained,  there  being 
nothing  to  show  that  third  person  bought  by 
understanding  with  mortgagee.  Windes  v. 
Russell   [Ala.]    43  S  788. 

1,  2.     Pay  ton  v.  McPhaul   [Ga,]   58  SE  50. 

3.  Where  after  foreclosure  mortgagor 
gave  purchaser  a  quitclaim  deed,  evidence 
held  not  to  show  any  agreement  that  former 
might  recover  the  land  by  paying  sum  ex- 
pended and  interest.  Pankau  v.  Morrissey, 
224  111.   177,   79   NE   643. 
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Bemedies  to  assert  or  protect  title.^^^''  ^■^-  '^''^^ — In  a  suit  to  establish  title  to 
land  through  foreclosure  of  a  mortgage,  the  burden  is  on  plaintiff  to  prove  a  breach 
of  condition  at  the  time  of  the  foreclosure.*  A  beneficiary  who  buys  under  a  trust 
deed  describing  a  tract  of  land  not  intended  may  later  have  the  trust  deed  reformed 
in  equity  if  the  intended  tract  has  not  passed  to  innocent  purchasers,^  but  he  cannot 
have  the  trustee's  deed  reformed.^  Execution  issued  in  good  faith  after  the  death 
of  the  mortgagee  is  not  void  so  as  to  render  the  administrator  liable  in  forcible 
entry.'' 

Writ  of  assist  a  nce.^^^ ''  ^-  ^-  ^'^^ — Eights  of  persons  not  made  parties  in  the 
foreclosure  suit  cannot  be  adjudicated  on  application  for  a  writ  of  assistance,®  and  if 
any  such  person  is  in  possession  he  may  restrain  execution  of  the  writ.®  Laches  may 
bar  recovery  against  a  person  in  possession  under  recorded  deed.^'' 

§  9.  The  hid  and  proceeds  of  foreclosure. — The  hid  is  a  contract,^'^^  ~  ^-  ^-  ^■'^* 
and  an  outstanding  deed  void  under  the  recording  statutes  is  not  ground  for  re- 
fusing to  complete  the  purchase.^^  Lis  pendens  by  itself  does  not  justify  release, 
but  the  right  thereto  must  depend  upon  the  validity  of  the  claim  represented 
thereby.^^  Failure  to  serve  formal  notice  of  application  for  resale  does  not  relieve 
a  purchaser  from  liability  for  a  deficiency  in  the  amount  realized,  where  he  has  act- 
ual notice  and  is  present  at  the  resale,^^  but  a  defaulting  bidder  cannot  be  held 
for  the  difference  between  his  bid  and  a  resale  bid  unless  the  two  sales  were  made 
under  the  same  terms.^* 

Bid  money  or  deposit.^^^  ''  '^-  ^-  ^'^^^ 

Accumulated  rents.^^^  ^  *^-  ^-  ^^^^ — If  the  sale  brings  enough  to  satisfy  the  debt 
and  costs,  rents  to  the  end  of  the  redemption  period  belong  to  the  mortgagor,^'  but 
if  he  allows  the  receiver  to  expend  them  on  the  property,  he  will  not  be  entitled  to  a 
second  sale  so  as  to  defeat  the  rights  of  subsequent  purchasers. ^^  If  the  security  is 
inadequate,  rents  and  profits  specifically  pledged  and  accruing  after  commencement 
of  suit  will  be  applied  on  the  debt.^^  The  purchaser  at  foreclosure  is  entitled  to  no 
part  of  the  rents  until  he  has  performed  the  conditions  of  sale.^® 

Payment  and  distrihution.^^^ '  ^-  ^-  ^'^^ — Application  of  proceeds  will  be  made 
by  the  court  according  to  the  equities  of  the  case.^®     Thus,  superior  liens  for  rents 


4. 

482. 


902. 
6. 


Temple  v.  Phelps,  193  Mass.  297,  79  NE 
Harper  v.  Combs,  61  W.  Va.  561,  56  SE 


Trustee  did  not  assume  to  sell  in- 
tended tract.  Harper  v.  Combs,  61  W.  Va. 
561,    56    SE   902. 

7.  After  time  for  redemption  mortgagee 
was  put  in  possession  voluntarily  by  mort- 
gagor. Mortgagee  died  and  mortgagor  re- 
sumed pos.session.  Mortgagee's  attorney  then 
caused  execution  to  Ip.sue,  which  his  admin- 
istrator caused  to  be  served.  Finch  v. 
Burr,   79   Conn.    682,   66   A   504. 

8.  Where  estate  of  deceased  wife  of  de- 
ceased mortgagor  was  not  party.  Hibernia 
?av.  &  Loan  Soc.  v.  Robinson,  150  Cal.  140, 
88  P  720. 

9.  Evidence  sufRclent  to  sustain  finding 
that  administrator  was  not  in  possession. 
Hibernia  Sav.  &  Loan  Soc.  v.  Robinson,  150 
Cal.   140,  88  P  720. 

10.  The  purchaser  failed  to  exhibit  his 
title  for  two  years  after  foreclosure.  Writ 
of  assistance  denied.  New  Jersey  Bldg., 
Loan  &  Inv.  Co.  v.  Schatzkin  [N.  J.  Eq.]  64 
A  1086. 

11.  12.  Baecht  v.  Hevesy,  115  App.  Div. 
509,   101    N'YS  413. 

13.     Especially    where    terms    of    sale    au- 


thorized resale  without  application,  and, 
after  order  for  resale,  motion  of  purchaser 
to  be  relieved  was  denied  and  he  took  no 
appeal.  Egan  v.  Buellesbach,  116  App.  Div. 
306,   101  NYS  476. 

14.  Where  second  sale  was  made  "subject 
to  an  alleged  claim  represented  by  lis  pen- 
dens." Baecht  v.  Hevesy  115  App.  Div.  509, 
101  NYS  413. 

15.  Innes  v.  Linacheid,  126  111.  App.  27. 
See  post,  §  11,  Right  to  Possession  Pending 
Redemption. 

10.     Innes  v.  Linscheld,  126  111.  App.  27. 

17.  Could  be  applied  notwithstanding 
Code  Civ.  Proc.  §  261,  providing  that  mort- 
gagee shall  not  be  entitled  to  possession 
prior  to  foreclosure  and  sale.  Moncrieff  v. 
Hare  [Colo.]  87  P  1082.  Should  be  limited 
to  rents  and  profits  accruing  after  filing  of 
suit.     Id. 

18.  Purchaser  bid  $70,000,  paid  ?5,000  at 
once  and  $65,000  balance  fifty-one  days  after 
deed  was  executed.  He  claimed  tho  rents  for 
the  fifty-one  days.  They  were  distributed  to 
junior  mortgagees.  Thompson  v.  Ramsey 
[N.  J.  Eq.]   66  A  588. 

10.  Wishes  of  neither  debtor  nor  creditor 
control.  Crisman  v.  Lanterman,  149  Cal.  647, 
87  P  89. 
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and  taxes,-"  and  the  claims  of  senior  lienors,  will  be  first  satisfied.^^  A  second 
mortgagee  is  entitled  to  a  surplus  as  against  a  mere  bondholder,^^  but  a  vendee  who 
refused  performance,  thus  acquiring  no  interest  in  the  land,  is  not  entitled  to  any 
surplus. ^^  After  satisfaction  of  the  mortgage  debt  insurance  money  for  fire  loss  oc- 
curring after  foreclosure  belongs  to  the  person  having  the  right  of  redemption.^* 
A  trustee  in  bankruptcy  is  not  entitled  to  reimbursement  from  the  security  fund 
for  expense  in  litigating  the  right  of  bondholders  to  share  therein,  the  same  having 
been  principally  incurred  for  the  benefit  of  the  general  creditors.-^  That  the  second 
instead  of  the  first  of  two  notes  is  paid  from  the  proceeds  does  not  cancel  the  first  as 
against  one  who  converts  personalty  also  mortgaged  to  secure  the  same  debt.^^ 

§  10.  Personal  liability  and  judgment  for  deficiency. ^^^  '^  ^-  ^-  ^^^'^ — In  the  ab- 
sence of  release  ^'^  a  personal  judgment  for  a  deficiency  may  be  recovered,^^  if  there 
is  a  covenant  to  pay  the  debt.-^  Such  judgnient  may  be  rendered  though  all  the 
mortgaged  property  be  not  first  applied  where  part  of  it  has  become  immune  by 
conveyance  to  a  sovereign  power. ^'^  In  a  suit  for  a  deficiency  the  mortgagee  will 
be  charged  only  with  the  amount  realized  at  the  foreclosure  sale,  regardless  of  the 
actual  value  of  the  land  at  the  time  of  the  sale.^^  Execution  in  enforcement  of  a  de- 
ficiency judgment  entered  on  foreclosure  cannot  issue  after  sale  and  redemption  and 
after  expiration  of  the  period  for  the  issuance  of  execution  on  other  judgments. ^^ 
A  vendee  who  takes  property  "under  and  subject"  to  a  mortgage  is  liable  to  his  ven- 
dor for  the  amount  the  vendor  may  be  compelled  to  pay  under  a  deficiency  decree,^^ 
But  this  does  not  apply  where  the  deficiency  creditor  was  purchaser  and  suffered  no 
loss.^* 

A  mortgagee  who  fails  in  the  foreclosure  proceeding  to  assert  against  the  land  a 
claim  for  taxes  paid  by  him  cannot  thereafter  have  personal  judgment  against  the 
mortgagor  or  subsequent  owners.^^  •• 


20.  Municipal  claims  for  taxes,  rents,  etc., 
have  priority  over  mortgages  executed  be- 
fore passage  of  act  June  4,  1901,  p.  365,  since 
this  act  did  not  ciiange  the  law  of  1824  in 
this  regard.  Haspel  v.  O'Brien  [Pa.]  67  A 
123. 

21.  Where  a  first  mortgage  was  valid  as 
to  timber,  though  invalid  as  to  certain  per- 
sonalty, first  mortgagee  should  have  been 
credited  with  value  of  timber  on  foreclosure 
of  second  mortgage,  and  should  have  judg- 
ment against  mortgagors  for  balance  only. 
Fullerton  v.  McBride  [Miss.]  43  S  684. 

22.  Where  vendor  of  land  took  trust  deed 
to  secure  part  of  price  and  a  bond  for  the 
balance  and  foreclosed  trust  deed  leaving  a 
balance  over  amount  secured  thereby,  such 
balance  should  go  to  the  holder  of  a  second 
trust  deed,  though  bond  was  recorded.  Car- 
penter V.  Duke,   144  N.   C.   291,   56   SE   938. 

23.  Vendee  refusing  tender  of  perform- 
ance held  to  have  elected  to  resort  to  action 
for  breach  of  contract  of  sale  and  therefore 
not  to  be  entitled  to  surplus.  Rosenberg  v. 
Wnson,  104  NYS  1087. 

24.  Church  sold  for  less  than  mortgage 
debt  and  deficiencj''  judgment  entered  for 
$400.  Mortgagee  as  agent  got  possession  of 
$1,500  insurance  money,  paid  himself  $400, 
and  refused  to  surrender  the  balance  to  the 
church,  claiming  it  for  himself  as  purchaser 
under  the  foreclosure.  Rawson  v.  Bethesda 
Baptist  Church,   221  111.  216,  77  NE  560. 

25.  In  re  Waterloo  Organ  Co.,  147  F  814. 

26.  The  amount  received  from  sale  did  not 
cover   entire    debt.     Rev.    Laws    1905,    §    4465, 

9Curr.  L.— 88. 


intended  for  benefit  of  mortgagor  and  mort- 
gagee. Endreson  v.  Larson  [iSIinn.]  112  NW 
628. 

27.  An  agreement  to  release  an  indorser 
if  he  would  negotiate  a  sale  of  the  property 
for  the  bid  price  is  binding  when  executed 
though  made  by  only  one  trustee  and  rati- 
fied by  the  others.  Ubhoff  v.  Brandenburg, 
26  App.  D.  C.   3. 

28.  Provision  that  on  default  in  any  pay- 
ment remainder  should  become  "exigible  by 
foreclosure"  held  not  to  bar  personal  judg- 
ment. Robson  V.  Beasley,  118  La.  738,  43  S 
391. 

29.  In  the  absence  of  any  covenant  to  pay 
the  debt,  no  deficiency  can  be  recovered.  B. 
&  C.  Comp,  §  5339.  Kramer  v.  Wilson  [Or.] 
90  P  183. 

30.  Conveyance  to  Hawaii.  Kawanana- 
koa  V.  Polyblank,  205  U.  S.  349,  51  Law.  Ed. 
834. 

31.  Randrup  v.  McBeth,  116  App.  Div.  195, 
101  NYS  604. 

32.  Under  Kurd's  Rev.  St.  111.  1905,  c.  77, 
§  1,  providing  that  a  judgment  shall  cease 
to  be  a  lien  on  realty  unless  execution  is  is- 
sued within  one  year  from  its  rendition. 
Barry  v.   Harnesberger    [C.  C.  A.]    148   F  346. 

33.  In  re  May's  Estate   [Pa.]   67  A  120. 

34.  Property  mortgaged  for  $8,000  bid  in 
for  $50  by  agreement  that  purchaser  should 
pay  the  mortgagee  his  claim  after  sale.  Pur- 
chaser admitted  his  willingness  to  pay  whole 
amount  of  mortgage  debt.  In  re  May's  Es- 
tate [Pa.]   67  A  120. 

35.  Stone  v.  Tilley  [Tex.]  18  Tex.  Ct.  Rep. 
97,  101  SW  201. 
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§  11.  Redemption.^^^ ''  ^-  ^-  ^'^^ — Statutes  providing  for  redemption  are  liber- 
ally construed.^®  A  statute  providing  a  method  to  determine  who  has  the  right  to 
redeem  does  not  exclude  the  right  to  proceed  in  equity  to  effect  a  redemption  where 
tender  has  been  refused.^^  A  purchaser  at  execution  ^^  or  an  assignee  of  a  judgment 
creditor  may  redeem/®  but  a  wife  who  merely  joined  in  a  mortgage  on  her  husband's 
property  to  secure  his  debt  cannot.*"  A  remote  grantee  is  within  a  statute  allowing 
redemption  from  the  "purchaser  or  his  vendee."  '^^  The  time  for  redemption  is  vari- 
ously regulated  by  statute.*^  When  the  mortgagee  is  purchaser  the  "purchase 
money"  required  by  a  statute  to  be  tendered  by  the  mortgagor  is  the  amount  of  the 
the  debt,  though  the  bid  was  in  excess  of  that  amount.'*^  Matters  determined  in 
foreclosure  and  in  a  prior  ejectment  suit  are  conclusive,  as  against  parties  and 
privies,  in  a  suit  to  redeem.**  If  the  certificate  of  purchase  becomes  void  even  after 
failure  to  redeem,  the  mortgagor  by  his  former  title  becomes  the  absolute  owner.*' 
A  judgment  creditor  not  made  a  party  to  the  proceedings  does  not  lose  his  lien  by 
failure  to  redeem.*^ 

Rights  to  possession  pending  redemption. ^^"^  ^  ^-  ^-  ^'-- — In  the  absence  of  spe- 
cial provisions,  rent  and  profits  accruing  during  the  period  for  redemption  belong 
to  the  owner  of  the  equity.*^ 

Title  and  rights  acquired  hy  redemption. ^^^  ^  ^-  ^-  ^^-^ — Redemption  by  a  tenant 
inures  to  the  benefit  of  cotenants,*^  provided  within  a  reasonable  time  they  elect 
to  contribute  and  reinstate  their  title.*®  Eedemption  of  a  life  estate  from  foreclosure 
of  the  fee  does  not  entitle  the  redemptioner  to  contribution  from  the  reversioners.^" 
A  redemption  procured  by  fraud  against  an  incompetent  mortgagor  will  be  annulled 
and  his  subsequently  appointed  guardian  allowed  to  redeem.^^ 


36.  Smith  v.  Wehrheim.  126  111.  App.  328. 

37.  The  clerk  refused  to  permit  redemp- 
tion unless  affidavits  were  filed  under  Code, 
§  4057.  Kendiff  v.  McCall,  133  Iowa,  ISO,  110 
NW   458. 

38.  Purchaser  at  execution  before  fore- 
closure acquires  mortgagor's  right  to  re- 
deem. Code,  §  4045,  permits  debtor  to  re- 
deem within  one  year,  and  on  debtor's  fail- 
ure, Code,  §  4046,  permits  any  creditor  to  do 
so  after  the  first  nine  months.  Execution 
purchaser  entitled  to  redeem  under  §  4045, 
where  he  took  his  deed  before  expiration  of 
the  year.  Kendig  v.  McCall,  133  Iowa,  180, 
110  NW  458. 

39.  Smith  v.  Wehrheim,  126  111.  App.  328. 

40.  Mortgage  on  homestead  to  secure 
their  joint  note.  Wife  could  give  no  right 
of  redemption  by  deed  of  the  premises.  Rob- 
bins  V.  Brown  [Ala.]   44  S  63. 

41.  Robbins  v.  Brown   [Ala.]   44  S  63. 

42.  "Six  months  from  time  of  sale"  does 
not  refer  to  the  time  of  the  confirmation  of 
sale.  Laws  1899.  p.  310,  No.  200,  §§  111,  118. 
Trombly  v.  Klersy,  147  Mich.  370,  110  NW 
940.  By  Hurd's  Rev.  St.  1905,  c.  77,  §  20. 
judgment  creditors  made  parties  are  required 
to  redeem  within  three  months  after  the  ex- 
piration of  twelve  months  from  sale.  Wehr- 
heim V.  Smith,  226  111.  346,  80  NE  908.  Where 
at  foreclosure  sale  sheriff  deeded  to  mort- 
gagee who  then  conveyed  to  anotlier,  the 
latter  was  a  mortgagee  In  possession,  time 
for  redemption  from  whom  was  twenty  years 
with  possibly  an  additional  year  for  dis- 
ability of  infancy  Messinger  v.  Foster,  115 
App.  Div.  689,  101  NYS  387. 

43.  Code  1896.  §§  3505-3507.  Bean  v. 
Pearce    [Ala.]    44  S  83. 


44.  Amount  due  from  mortgagor  to  mort- 
gagee and  whether  there  had  been  an  agree- 
ment to  extend  period  for  redemption  held 
binding  on  mortgagor's  grantee  who  de- 
fended in  ejectment.  Potter  v.  Ft.  Madi- 
son Loan  &  Trust  Bldg.  Ass'n.  133  Iowa, 
367.  110  NW  616. 

45.  As  by  the  statute  of  limitations  or 
otherwise.  Judgment  creditor  of  life  tenant 
redeemed  from  foreclosure  and  resold.  Af- 
ter death  of  life  tenant  the  remaindermen 
claimed  the  land  although  they  had  made 
no  redemption  of  the  fee.  Schroeder  v.  Bo- 
zarth,    224   111.    310.   79   NE   583. 

46.  His  rights  not  lost  by  expiration  of 
redemption  period,  where  he  asserted  his 
rights  while  lien  was  still  alive  though  it 
became  dormant  pending  suit.  Wehrheim  v. 
Smith.  226  111.  346.  80  NE  908;  Smith  v. 
Wehrheim,   126  111.  App.  328. 

47.  That  mortgage  waived  incomes  pend- 
ing redemption  was  immaterial  since  pur- 
chaser takes  under  foreclosure  decree  and 
not  under  mortgage.  Standish  v.  Musgrove, 
223  111.  500,  79  NE  161.  Immaterial  that 
mortgage  authorized  appointment  of  receiver 
who  was  authorized  to  pay  rents  and  prof- 
its   to    person    entitled    to    deed.     Id. 

4.S.     Savage  v.  Bradley  [Ala.]   43  S  20. 
41).     Ten  years'  delay  held  laches.     Savage 
V.  Bradley  [Ala]   43  S  20. 

50.  Equity  of  redemptioner  of  estate  of 
husband  was  not  equal  to  equity  of  wife's 
heirs  after  death  of  husband,  mortgage  hav- 
ing been  on  wife's  land  for  husband's  debt. 
Schroeder  v.  Bozarth,  224  111.  310,  79  NE  583. 

51.  Redemption  by  as.signee  of  judgment 
obtained  against  mortgagor  while  insane. 
Morrison  v.  Steenstra   [Wash.]    88  P  104. 
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FOREIGN    CORPORATIONS. 


8  1.      Status,     Privileges,     and     Regulation 

(1395).  Permits  (1397).  License,  Excise,  or 
Franchise  Taxes  (1397).  Operation  and 
Constiniction  of  Regulatory  Statutes  (1397). 
Noncompliance  with  Statutes;  Effect  (IMO). 
§  2.     Powers  (1403). 


§  3.  Actions  by  and  Against;  Jurisdiction 
Of  Courts  (1403).  PJg-ht  to  Sue  (1404). 
Venue  (1404).  Limitations  (1404).  Service 
of  Process   (140'4). 

§  4.  Remedies  of  Stoclcltolders  and  Cred- 
itors   (14(M). 


Scope  of  topic. — This  article  is  confined  strictly  to  foreign  corporations  as  such, 
and  excludes  matters  relating  to  corporations  generally  and  not  affecting  their  status 
in  states  other  than  that  of  their  domicile.    Process  and  venue  are  also  excluded. 

§  1.  Status,  privileges,  and  regulation} — In  the  absence  of  any  prohibitory 
statute,  a  corporation  having  the  domicile  of  its  origin  in  one  state  has,  as  a  matter 
of  comity,  the  right  to  do  business  in  other  states,^  but  since  the  right  rests  on  comity 
a  state  may,  for  the  protection  of  its  citizens,  prescribe  terms  and  conditions  upon 
which  foreign  corporations  may  do  business  in  the  state,^  and  such  regulation  is 
usually  upheld  as  not  in  violation  of  the  Federal  constitution,*  unless  it  inter- 
feres with  interstate  commerce.^  Foreign  corporations,  however,  are  entitled  to 
the  constitutional  right  to  equal  protection  of  the  laws,®  and  contractual  obligations 
cannot  be  impaired  in  the  exercise  of  such  prerogative.^    The  regulative  prerogative 


1.  See  7  C.  L.  1725. 

2.  Blackwell's  Durham  Tobacco  Co.,  v. 
American  Tobacco  Co.   [N.  C]   59  SE  123. 

3.  Williams  v.  Mutual  Reserve  Fund  Life 
Ass'n  [N.  C]  58  SE  802.  Permission  to  for- 
eign corporations  to  do  business  in  the  state 
is  a  proper  subject  of  state  legislation. 
Pittsburg  Const.  Co.  v.  West  Side  Belt  R.  Co., 
151  F  125.  A  state,  under  its  police  power, 
has  power  to  protect  its  citizens  irom  im- 
position, fraud,  and  wrong  from  the  abuse 
of  corporate  privileges  by  imposing  condi- 
tions upon  the  right  of  foreign  corporations 
to  do  business  in  the  state.  Such  was  pur- 
pose of  Laws  1898,  p.  27,  c.  10,  known  as 
the  Bush  act.  State  v.  Western  Union  Tel. 
Co.  [Kan.]  90  P  299;  State  v.  Pullman  Co. 
[Kan.]  90  P  319.  In  the  absence  of  state 
constitutional  restrictions  it  is  the  sover- 
eign and  political  prerogative  of  a  state  to 
permit  to  or  forbid,  at  its  own  pleasure,  for- 
eign corporations  from  doing  a  domestic 
business  within  its  borders.  Seaboard  Air 
Line  R.  Co.  v.  Railroad  Commission  of  Ala- 
bama,  155   F  792. 

4.  Acts  W.  Va.  1905,  c.  39,  requiring  for- 
eign and  nonresident  corporations  to  ap- 
point state  auditor  as  agent  for  service  of 
process,  and  exacting  fee  of  $10,  held  not  to 
deprive  corporations  of  equal  protection  of 
laws  or  of  liberty  or  property  without  due 
process  of  law.  St.  Mary's  Franco-American 
Petroleum  Co.  v.  West  Virginia,  203  U.  S.  183, 
51  Law.  Ed.  144.  Foreign  corporation 
■which  is  not  subject  to  process  from  the 
courts  of  a  state  cannot  invoke  the  provi- 
sion of  the  fourteenth  amendment,  that  no 
state  shall  deny  any  person  within  Its  juris- 
diction the  equal  protection  of  its  laws. 
Merchants'  Nat.  Bk.  v.  Ford,  30  Ky.  L.  R.  558 
99  SW  260.  Bush  law  requiring  charter  for 
and  judgment  of  ouster  thereunder  depriv- 
ing Pullman  company  of  right  to  charge  or 
collect  for  services  to  intrastate  passengers 
did  not  violate  obligation  of  contracts  be- 
tween such  company  and  railroad  lines  run- 
ning through  the  state  whereby  railroad 
company  agreed  to  haul  Pullman  cars  and 
Pullman    company    agreed     to     furnish    such 


cars,  and  this  though  the  value  of  the  Pull- 
man company's  riglit,  under  the  contract, 
to  collect  fees  for  its  services  was  greatly 
diminished.  State  v.  Pullman  Co.  [Kan.]  90 
P  319.  Mo.  Rev.  St.  §  7890,  prohibiting  life 
Insurance  companies,  domestic  or  foreign, 
from  avoiding  policy  liabilities  on  account  of 
misrepresentations  by  insured  in  his  ap- 
plication unless  the  matters  to  which  such 
representations  relate  actually  contributed 
to  the  contingency  or  event  on  which  the 
policy,  by  Its  terms,  became  due  and  payable, 
held  not  to  deprive  foreign  corporations  of 
equal  protection  of  laws  or  of  liberty  or 
property  without  due  process  of  law.  North- 
western Nat.  Life  Ins.  Co.  v.  Riggs,  203  U. 
S.  243,  51  Law.  Ed.  168.  Corporations  are 
not  citizens  within  U.  S.  Const,  art.  4,  §  2, 
guaranteeing  to  the  citizens  of  each  state  all 
the  privileges  and  immunities  of  the  citizens 
of  the  several  states  (Merchants'  Nat.  Bk. 
V.  Ford,  30  Ky.  L.  R.  558,  99  SW  260),  or 
within  section  one  of  the  fourteenth  amend- 
ment forbidding  the  states  from  abridging 
the  privileges  and  immunities  of  citizens  of 
the    United   States    (Id.) 

5.  State  V.  Western  Union  Tel.  Co.  [Kan.] 
90  P  299.  See  Commerce,  7  C.  L.  667.  For 
noncompliance  with  the  state  law  a  foreign 
corporation  may  be  deprived  of  the  right  to 
do  intrastate  business,  though  it  is  also  en- 
gaged in  interstate  commerce  and  business 
of  the  Federal  government,  and  though  the 
fees  from  the  governmental  and  interstate 
business  Is  not  alone  sufficient  to  justify  the 
corporation  in  continuing  its  business  in  the 
state.  Id.;  State  v.  Pullman  Co.  [Kan.]  DO  P 
319. 

6.  See  Const.  Ala.  l&O'l,  §  240,  and  four- 
teenth amend,  to  Federal  Constitution.  Sea- 
board Air  Line  R.  Co.  v.  Railroad  Commis- 
sion of  Alabama,  155  F  792. 

7.  Right  of  foreign  railroad  company  to 
conduct  and  operate  road  purchased  from 
domestic  company  pursuant  to  law  giving 
purchaser  all  rights  of  seller  as  to  such 
property.  Seaboard  Air  Line  R.  Co.  v.  Rail- 
road Commission  of  Ala.,  155  F  792. 
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is  also  subject  to  the  Federal  constitutional  limitation  relative  to  due  process  of  law.* 
The  mere  fact  that  a  corporation  is  acting  under  authority  of  Federal  laws  does  not 
exempt  it  from  state  regulation.**  The  right  to  regulate  sometimes  comes  within  the 
reserved  power  to  amend  charters.^"  For  some  purposes  foreign  and  dorr.estic  cor- 
porations may  be  placed  in  different  classes,  and  greater  burdens  be  placed  on  the 
former,^^  and  for  the  purpose  of  regulation  corporations  with  their  places  of  business 
and  works  outside  of  the  state  may  be  classed  as  foreign  corporations.^-  A  provision 
for  revocation  of  the  license  of  a  corporation  applying  for  removal  to  Federal 
courts  of  actions  growing  out  of  its  business  is  not  unconstitutional/^  nor  is  any 
unconstitutional  discrimination  in  requiring  foreign  corporations  to  do  what  is 
substantially  required  of  domestic  corporations,^*  and  such  conditions  may  be  im- 
posed on  corporations  already  doing  business  in  the  state.^^  As  already  stated  the 
right  of  a  foreign  corporation  to  do  business  in  states  other  than  that  of  its  creation 
rests  on  comity,  and  hence  additional  requirements  may  be  made  of  corporations 
already  doing  business  in  the  state. ^^  Wliile,  therefore,  the  statute  and  its  acceptance 
may  in  some  cases  constitute  a  contract,^'^  as  a  general  rule  foreign  corporations 
which  have  been  permitted  to  transact  business  acquire  no  vested  right  in  such 
regard.^^ 

A  foreign  corporation  which  has  complied  with  the  laws  of  the  state  so  as  to 
be  entitled  to  do  business  therein  and  which  is  actually  doing  such  business,  ac- 
quires, for  most  purposes,  the  status  of  a  domestic  corporation,^^  and  is  amenable  to 
the  laws  of  the  state  in  all  matters  connected  with  such  business.^"     On  the  other 


8.  Right  of  foreign  railroad  company  to 
operate  road  purchased  from  domestic  com- 
pany pursuant  to  statute  giving  purchaser 
all  rights  of  seller  could  not  be  taken  away 
by  state  except  for  abuse  or  nonuser.  Sea- 
board Air  Line  R.  Co.  v.  Railroad  Commission 
of  Ala.,   155  F  792. 

9.  Acceptance  of  conditions  and  obliga- 
tions imposed  by  an  act  of  Congress  (14  Stat. 
221,  c.  230,  §  1),  granting  Western  Union 
Telegraph  Co.  permission  to  construct  and 
operate  Its  lines  over  tlie  public  domain  and 
navigable  waters  of  the  United  States,  did 
not  relieve  such  company  from  regulation 
by  state  of  Kansas,  though  it  conducted 
business  In  such  state  when  it  -was  a  mere 
territory.  State  v.  Western  Unioji  Tef  Co. 
[Kan.]  90  P  299;  State  v.  Pullman  Co. 
[Kan.]    90   P   319. 

10.  Acts  W.  Va.  1905,  c,  39,  taking  away 
right  of  foreign  and  nonresident  corporation 
to  appoint  own  agent  for  service  and  requir- 
ing appointment  of  state  auditor.  St.  Mary's 
Franco-American  Petroleum  Co.  v.  West  Vir- 
ginia,  203  U.   S.   183,  51  Law.   lOd.   144. 

11.  Act.  111.  1905,  §  1,  exempting  charitable 
and  educational  devisees  from  inheritance 
tax,  but,  according  to  construction  of  state 
court  not  extending  such  exemption  to  for- 
eign corporations,  held  in  view  of  state's 
power  over  inheritances,  not  invalid  as  de- 
nial of  equal  protection  of  laws  or  abridg- 
ment of  privileges  and  immunities  of  citi- 
zens of  United  States.  Board  of  Education 
of  Kentucky,  Annual  Conference  of  M.  E. 
Church  v.  People  of  Illinois,  203  U.  S.  553,  51 
Law.    Ed.    314. 

12.  St.  Mary's  Franco-American  Petro- 
leum Co.  V.  West  Virginia,  203  U.  S.  183,  51 
Law.  Ed.  144. 

13.  See  Revlsal  1905,  §  401,  relating  to  In- 
surance companies.  Pacific  Mut.  Life  Ins. 
Co.   v.   Insurance   Department,    144   N.   C.    442, 


57    SE    120;     Security    Mut.    Life    Ins.    Co.    v. 
Prewitt,   202  U.  S.   246.   50  Law.  Ed.   1013. 

14.  Requirement  of  acts  1899,  p.  19,  c.  19, 
§  2,  as  amended  by  acts  1899,  p.  305,  c.  168, 
§  2,  that  foreign  corporations  file  copies  of 
articles  with  secretary  of  state  and  pay  fil- 
ing fee  of  $25.  Western  Union  Tel.  Co.  v. 
State   [Ark.]   101  SW  748. 

15.  See  Const.  1874,  art.  12,  §§  6.  11,  re- 
serving right  to  alter  or  amend  charter 
rights  of  corporations  c\oing  business  in 
state.  Western  Union  Tel.  Co.  v.  State 
[Ark.]    101   SW  748. 

16.  Requirement  of  Const.  1901,  §  232,  that 
certified  copy  of  articles  be  filed  writh  sec- 
retary of  state.  Armour  Packing  Co.  of 
Louisiana  v.  Vinegar  Bend  Lumber  Co. 
[Ala.]  42  S  866.  Const.  1901,  §  232,  applies 
to  corporations  doing  business  under  exist- 
ing laws  with  which  they  have  complied. 
Id.  In  the  absence  of  an  estoppel  the  reg- 
ulative prerogative  may  be  exercised  at  any 
time,  subject  only  to  the  Individuality  of 
vested  rights  acquired  under  former  stat- 
utes. Seaboard  Air  Line  R.  Co.  v.  Railroad 
Commission   of  Alabama,   155  F  792. 

17.  See  post,  this  section,  subdivision  Li- 
cense, Excise  of  Franchise  Taxes. 

18.  State  V.  Western  Union  Tel. 
[Kan.]  90  P  299;  State  v.  Pullman 
[Kan.]    90   P  319. 

1».     In     re    Consolidated     Rendering 
[Vt.]    66    A    79'0. 

20.  In  re  Consolidated  Rendering 
[Vt.]  66  A  790.  Foreign  bulding,  loan  and 
Savings  associations  must  comply  with  Laws 
1S90.  p.  56.  c.  4.  State  v.  Co-Operative  Home 
Builders    [Wash.]    91   P  953. 

I'rodiiotiou  of  dooiinients  and  papers  re- 
lating to  its  business  in  the  state  may  be 
compelled,  and  neither  the  corporation's 
duty  nor  the  court's  jurisdiction  ceases 
merely  because  such  documents  and   papers 
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hand,  so  long  as  a  foreign  corporation  is  allowed  to  do  business  in  a  state,  it  is 
entitled  to  the  equal  protection  of  the  laws  of  such  state,^^  but  it  cannot  demand 
rights  which  are  not  accorded  to  citizens  of  the  state.-^  The  status  of  foreign  cor- 
porations with  regard  to  the  removal  of  causes  to  Federal  courts  is  treated  in 
another  article.^^ 

Permits.^*^ 

License,  excise,  or  franchise  taxes.-^ — The  police  power  of  a  state  over  foreign 
corporations  may  be  exercised  by  imposing  a  charter  fee,-*^  and  the  character  of  such 
a  fee  is  not  changed  merely  by  the  fact  that  some  revenue  is  derived  from  it.^^ 
Provisions  imposing  such  fees  are  usually  upheld  as  constitutional.-^  The  power 
to  impose  additional  or  greater  license  fees  may  be  limited  by  contractual  obligations 
under  prior  laws,^^  but  as  a  general  rule  foreign  corporations  which  have  been  per- 
mitted to  transact  business  without  a  license  acquire  no  vested  right  to  an  exemption 
from  license,^"  and  in  the  absence  of  such  exemption,  expressly  made  or  clearly  im- 
plied, they  may  be  subjected  to  state  regulation  and  license,^^  but  the  corporation  in 
such  case  may  escape  license  fees  by  withdrawing  from  the  state  when  the  same  are 
imposed.^-  *■ 

Operation  and  construction  of  regulatory  statutes.^^ — The  general  rules  as  to 
construction  of  statutes  apply  to  statutes  regulating  foreign  corporations,  as,  for 
example,  in  determining  whether  a  former  statute  is  repealed  by  a  later  one,^*  and 
the  Federal  courts  will  follow  the  construction  adopted  by  the  courts  of  the  enacting 


have  been  sent  out  of  the  state  to  the  home 
office.  In  re  Consolidated  Rendering  Co. 
[Vt.]    66    A   790. 

21.  Blackwell's  Durham  Tobacco  Co.  v. 
American  Tobacco  Co.   [N.  C]    59  SE  123. 

'22,  Rights  accorded  only  to  resident,  in- 
corporated banks.  Merchants'  Nat.  Bk.  v. 
Ford,   30  Ky.  L.  R.  558,  99   SW  260. 

23.  See  Removal  of  Causes,   8  C.  L.   1722. 

24.  See  7  C.  L.   1726. 

25.  See    7    C.    L.    1726. 

26.  27.  State  v.  Western  Union  Tel.  Co. 
[Kan.]    90   P  299. 

28.  Franchise  tax  on  foreign  insurance 
company  under  Laws  1896,  p.  795,  c.  908,  as 
amended  by  Laws  1901,  p.  298,  c.  118,  and 
Laws  1905,  p.  133,  c.  94,  based  on  premium 
received  during  previous  year,  held  not  re- 
troactive and  hence  not  subject  to  constitu- 
tional objections  on  this  ground.  People  v. 
Kelsey.  116  App.  Div.  910.  101  NYS  902.  Re- 
quirement of  Bush  Act  that  all  corporations 
shall  pay  certain  charter  fee  computed  at 
fixed  rate  on  authorized  capital  stock,  irre- 
spective of  w^here  such  stock  may  be  em- 
ployed, does  not  deprive  foreign  corpora- 
tions of  equal  protection  of  laws,  though 
most  of  its  capital  is  invested  outside  of 
the  state.  State  v.  "Western  Union  Tel.  Co. 
[Kan.]  90  P  299;  State  v.  Pullman  Co. 
[Kan.]    90    P   319. 

29.  Corporations  entering  state  under  Act 
Colo.  1897  were  subjected  to  the  same  lia- 
bilities as  domestic  corporations,  and  hence 
Act  March  22,  1902,  §  65,  imposing  greater 
fee  on  foreign  corporations  than  on  do- 
mestic corporations,  was  invalid  as  to  the 
corporation  which  had  entered  under  Act 
1897.  American  Smelting  &  Refining  Co.  v. 
People  of  Colorado,  204  U.  S.  103,  51  Law.  Ed. 
393.  License  to  do  business  in  the  state 
upon  the  payment  of  a  license  fee  or  tax 
constitutes  a  contract  which  cannot  be  im- 
paired by  the  imposition  of  additional  taxes 
not    imposed    on    domestic    corporations,    and 


corporations  which  have  paid  tax  under  Act 
1893,  21  St.  at  Large,  p.  409,  are  subject  to 
tax  under  Act  1904,  24  St.  at  Large,  p.  462. 
British  American  Mortg.  Co.  v.  Jones  [S.  C] 
56  SE  983,  afd.  on  rehearing  [S.  C]  58  SE 
417. 

30.  State  V.  Western  Union  Tel.  Co. 
[Kan.]  90  P  299;  State  v.  Pullman  Co. 
[Kan.]  90  P  319.  Even  when  corporation 
went  into  state  when  it  was  mere  territory, 
and  spent  large  sums  of  money  in  the  pub- 
lic service  supplied  by  it.  State  v.  West- 
ern Union  Tel.  Co.  [Kan.]  90  P  299.  Corpo- 
ration which  has  complied  with  all  laws  of 
state  relative  to  foreign  corporations  is  re- 
quired to  pay  license  tax  under  P.  L.  1849, 
570,  for  conducting  eating  house.  Common- 
wealth V.  Childc  Dining  Hall  Co.,  32  Pa. 
Super.   Ct.   467. 

31.  State  V.  TV^estern  Union  Tel.  Co. 
[Kan.]  90  P  299;  State  v.  Pullman  Co. 
[Kan.]    90   P   319. 

32.  Kansas  acts  regulating  telegraph 
companies  in  general  and  the  Western  Un- 
ion Telegraph  Company  do  not  compel  it 
to  continue  it§  nongovernmental,  interstate 
business  notwithstanding  Bush  Act,  and  it 
may  escape  charter  fee  by  discontinuing 
such  business.  State  v.  Western  Union  Tel. 
Co.  [Kan.]  90  P  299;  State  v.  Pullman  Co. 
[Kan.]    90   P  319. 

33.  See  7  C.   L.   1727. 

34.  Acts  1899,  p.  305,  c.  168,  §  2,  requiring 
foreign  corporations  generally,  except  rail- 
road companies,  to  file  copies  of  articles  with 
Secretary  of  State,  and  to  pay  certain  fees 
for  such  filing,  etc,,  held  repealed  by  Acts 
1901,  p.  386,  c.  216,  which  was  a  substitute 
for  the  former  act,  and  hence  telegraph 
companies,  which  were  expressly  excepted 
from  the  act  of  1901,  were  not  required  to 
file  copies  of  their  articles  or  to  pay  filing 
fees.  Western  Union  Tel.  Co.  v.  State  [Ark.] 
101    SW   745. 
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states. ^^  General  laws  making  no  distinction  between  domestic  and  foreign  corpora- 
tions apply  to  both/®  and  if  unconstitutional  as  to  one  cannot  be  confined  to  the 
other  by  judicial  construction  and  thus  be  rendered  constitutional  as  to  the  other.^^ 
A  provision  subjecting  foreign  corporations  entering  a  state  and  complying  with 
its  laws  relative  to  such  entry  to  all  the  liabilities  of  domestic  corporations  exempts 
it  from  any  greater  liability,^^  and  such  a  provision  constitutes  a  contract  for  the 
term  of  j-ears  fixed  for  the  life  of  domestic  corporations/^  which  cannot  be  impaired 
by  subsequent  legislation.*"  Whether  a  particular  transaction  comes  within  the 
terms  of  the  statute  depends,  of  course,  upon  the  terms  of  the  statute.*^  One  of  the 
questions  which  the  courts  are  most  frequently  called  upon  to  decide  is  the  meaning 
of  such  terms  or  phrases  as  doing  business  or  transacting  business  in  the  state.  This 
question  is,  of  course,  largely  one  of  fact,*^  but,  the  facts  being  proved  or  undisputed, 
it  is  held  that  the  business  referred  to  is  the  general  prosecution  of  the  ordinary  busi- 
ness for  which  the  corporation  was  organized,*^  and  does  not  include  every  act  which 
the  corporaton  is  authorized  to  do  *•*  or  single,  isolated,  or  occasional  transactions.''^ 


35.  Pittsburgh  Const.  Co.  v.  "West  Side 
Belt  R.  Co.,  151  F  125;  Groton  Bridge  Co.  v. 
American  Bridge  Co.,  151  F  871.  Act  111. 
1905,  §  1,  exempting  charitable  and  educa- 
tional devisees  from  inheritance  tax,  held  not 
to  apply  to  foreign  corporations.  Board  of 
Education  of  Kentucky  Annual  Conference 
V.  People  of  Illinois,  203  U.  S.  553,  51  Law. 
Ed.    314. 

36. 37.  Cella  Commission  Co.  v.  Bohlinger 
[C.   C.   A.]    147   F   419. 

38.  American  Smelting  &  Refining  Co.  v. 
People  of  Colorado,  204  U.  S.  103,  ol  Law. 
Ed.    393. 

39.  American  Smelting  &  Refining  Co.  v. 
People  of  Colorado,  204  U.  S.  103,  51  Law. 
Ed.   393. 

40.  Act  Colo.  March  22,  1902,  §  65,  impos- 
ing greater  license  fee  on  foreign  corpora- 
tions than  on  domestic  corporations,  held  in- 
valid as  to  corporation  which  entered  state 
under  Act  1897.  American  Smelting  &  Re- 
fining Co.  V.  People  of  Colorado,  204  U.  S. 
103,    51    Law.    Ed.    393. 

41.  Revisal  1905,  §  401,  providing  for  rev- 
ocation of  license  of  foreign  insurance  com- 
panies for  removal  to  Federal  courts  of  ac- 
tions growing  out  of  or  in  any  way  connec- 
ted with  any  policy  of  insurance  does  not 
apply  to  an  action  growing  out  of  contro- 
versy between  company  and  agent  as  to 
accounts.  Pacific  Mut.  Life  Ins.  Co.  v.  In- 
surance Department,  144  N.  C.  442,  57  SE 
120.  One  who  is  not  a  creditor  of  a  foreign 
corporation  at  the  time  a  mortgagB  by  it  is 
recorded  in  the  state  cannot,  as  against  the 
mortgagee,  claim  benefit  of  Rev.  St.  1899, 
§  1024  [Ann.  St.  1906,  p.  886],  prohibiting 
foreign  corporations  doing  business  in  the 
state  from  mortgaging  their  property  to  the 
injury  of  resident  creditors.  Handlin-Buck 
Mfg.  Co.  v.  Wendelkin  Const.  Co.  [.Mo.  App.l 
101  SW  702.  Ruling  of  Trial  Court  that  in- 
terpleader in  atlacliment  against  property 
of  foreign  corporation  held  under  bill  of 
sale  and  not  under  mortgage  held  presump- 
tively correct.  Id.  Evidence  held  not  to 
show  conclusively  that  interpleader  in  at- 
tachment against  property  of  foreign  cor- 
poration held  under  mortgage  and  not  un- 
der  bill    of    sale.      Id. 

42.  Whether  two  sales  by  agent  was 
transacting   business.     Von    Seyfried   v.    Vol- 


lers  [N.  J.  Law]  67 -vA  930.  Lessee  not 
bound  by  statement  filed  by  lessor  as  to 
doing  business  within  state.  Green  v.  Chi- 
cago B  &  Q.  R.  Co.,  147  F  767.  Where  a 
foreign  railroad  company  which  had  filed  a 
statement  and  appointed  an  agent,  as  re- 
quired by  law,  leased  its  road  to  another 
foreign  company  and  the  agent  of  former 
performed  same  services  for  latter  as  he 
had  performed  for  former,  but  the  lease  was 
not  offered  in  evidence  and  it  did  not  ap- 
pear that  lessee  had  filed  any  statement,  it 
was  held  that  it  did  not  appear  that  lessee 
was  doing  the  business  in  the  state  so  as 
to  be  liable  to  suit  therein.     Id. 

43.  First  Nat.  Bk.  v.  Leeper.  121  Mo.  App. 
688,  97  SW  636;  Von  Seyfried  v.  Vollers 
[N.   J.   Law]    67    A   930. 

Held  to  constitute  transaction  of  business: 
Lending  of  money  on  real  estate  in  state  by 
foreign  corporation  whose  principal  business 
was  lending  money  on  such  security  held  do- 
ing business  in  state  though  debt  was  pay- 
able outside  of  the  state.  British  American 
Mortg.  Co.  V.  Jones  [S.  C]  56  SE  983,  afd.  on 
rehearing  [S.  C]  58  SE  417. 

44.  Sale  of  stock  by  telegraph  and  tele- 
phone company  held  not  doing  business. 
First  Nat.  Bk.  v.  Leeper,  121  Mo.  App.  688, 
97    SW   636. 

45.  Ladd  Metals  Co.  v.  American  Min. 
Co.,  152  F  1008;  Craig  v.  Leschem  &  Sons 
Rope  Co.  [Colo.]  87  P  1143;  Wilson-Moline 
Buggy  Co.  V.  Priebe,  123  Mo.  App.  521,  lUO 
SW  558.  Single  act  held  not  doing  business 
within  Act  Cong.,  Feb.  18,  1901,  31  Stat.  794, 
c.  379.  Poole  v.  Peoria  Cordage  Co.,  6  Ind.  T. 
2'98,  97  SW  1'015.  Single  sale  of  machinery 
by  foreign  corporation.  Lutes  Co.  v.  Wy- 
song,  100  Minn.  112,  110  NW  367.  Sale  of  stock 
to  resident,  and  making  loan  thereon  secured 
by  mortgage.  Brown  v.  Guarantee  Sav. 
Loan  &  Investment  Co.  [Tex.  Civ.  App.]  18 
Tex.  Ct.  Rep.  514,  102  SW  138.  Arrangement 
to  sell  peaches  for  one  season  to  resident 
commission  agent  at  cost,  the  agent  to  .sell 
them  and  divide  profits  with  corporation, 
held  not  doing  business  In  state  within 
Laws  1892,  p.  1805,  c.  687.  Brown  .Seed  Co. 
V.  Richardson,  53  Misc.  517,  103  NYS  243. 
Cause  of  action  for  failure  of  domestic  bank 
to  return  in  proper  time  note  sent  to  it  by 
foreign    corporation    for    collection    held    not 
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Some  of  the  particular  transactions  which  have  been  held  not  to  constitute  the  trans- 
aption  of  business  within  the  meaning  of  the  statutes  are,  soliciting  business  through 
agents,*^  sales  through  brokers  ^^  or  resident  agents,*^  or  through  traveling  sales- 
men/'' acquisition  of  personal  property  in  the  state  ^°  and  bringing  suit  to  protect 
the  same/^  and  maintenance  of  legal  proceedings  in  general.^-  Regular  and  con- 
tinuous sales  through  agents  are  held  to  constitute  transaction  of  business,^^  as  is 
also  the  maintenance  of  a  warehouse  and  distributing  agency,^*  or  a  bailment  of 
goods  for  sale.^^     Eegulatory  provisions  are  primarily  for  the  benefit  of  citizens  of 


a  cause  of  action  growing  out  of  business 
transactions  witliin  state.  Kiblinger  Co.  v. 
Sauk  Bk.   [Wis.]   Ill  NW  709. 

Note:  "Tlie  authorities  witli  practical  un- 
animity are  to  the  effect  that  an  isolated 
transaction,  commercial  or  otlierwise,  be- 
tween a  foreign  corporation  domiciled  in 
one  state  and  a  citizen  of  anotlier  state  is 
not  a  doing  or  carrying  on  of  business  by 
the  foreign  corporation  witliin  the  latter 
state.  Cooper  Mfg.  Co.  v.  Ferguson,  113  U. 
S.  727,  28  Law.  Ed.  1137;  Caldwell  v.  N.  C, 
187  U.  S.  622.  47  Law.  Ed.  336:  Kilgore  v. 
Smith,  122  Pa.  48,  15  A.  698;  Mearshon  v. 
Lumber  Co.,  187  Pa.  12,  40  A  1019,  67  Am.  St. 
Rep.  560;  Delaware,  etc.,  Co.  v.  Bethlehem, 
etc.,  Co.,  204  Pa.  22,  53  A  533;  D.  S.  Morgan 
&  Co.  V.  White,  101  Ind.  413;  Ware  Cattle 
Co.  V.  Anderson,  107  Iowa,  231,  77  NW  1026; 
Meddis  v.  Kenney,  176  Mo.  200,  15  SW  633, 
98  Am.  St.  Rep.  496;  D.  &  H.  Canal  Co.  v. 
Mahlenbrock.    63    N.    J.    Law.    281.    43    A    978, 

45  L.  R.  A.  538;  Henry  v.  Simanton,  64  N.  J. 
Eq.  572,  54  A  153;  Keene,  etc.,  Bk.  v.  Law- 
rence, 32  Wash.  572,  73  P  680;  Milan  Milling- 
Co.  V.  Gorten,  93  Tenn.  590,27  SW  971,  26  L. 
R.  A.  135;  Col.  Iron  Works  v.  Mining  Co.,  15 
Colo.  499,  25  P  325,  22  Am.  St.  Rep.  433; 
Miller  v.  Williams,  27  Colo.  34,  59  P  740; 
Florsheim  v.   Lester,   60   Ark.   120,   29   SW   34, 

46  Am.  St.  Rep.  162,  27  L.  R.  A.  505;  State  v. 
Robb-Lawrence  Co.  [N.  D.]  106  NW  406; 
Penn  Collieries  Co.  v.  McKeever,  93  App. 
Div.  303,  87  NTS  869;  Bank  v.  Sherman,  28 
Or.  573,  4'3  P  658,  52  Am.  St.  Rep.  811;  Am- 
nions V.  Brunswick-Balke  Co.,  5  Ind.  T.  636, 
82  SW  937;  Oakland,  etc..  Mill.  Co.  v.  Wolf  & 
Co..  55  C.  C.  A.  93,  118  F  239;  Frawley  v.  Cas- 
ualty Co.,  124  F  259;  contrary.  John  Deere 
Plow  Co.  V.  Wyland,  69  Kan.  255.  76  P  863; 
Dundee  Mortgage,  etc.,  Co.  v.  Nixon,  95  Ala. 
319,  10  S  311;  Chattanooga  Bldg.  &  Loan 
Ass'n  V.  Denson,  189  U.  S.  408,  47  Law.  Ed. 
870  (under  Alabama  statute);  3  Current 
Law,  p.  1457." — From  W.  H.  Lutes  Co.  v. 
Wysong,   100  Minn.   112,  110  NW  367. 

46.  Soliciting  passenger  traffic  for  rail- 
road lines  outside  of  state  although  resi- 
dent passenger  agent  held  not  doing  busi- 
ness in  state  and  district  w^here  such 
business  was  solicited.  Green  v.  Chicago,  B. 
&  Q.  R.  Co.,  205  U.  S.  530.  51  Law.  Ed.  916. 
Soliciting  business  by  agent  of  foreign  rail- 
road company  having  no  lines  in  state  held 
not  "doing  business"  within  state  within 
Court  and  Practice  Act  1905,  p.  155,  c.  29, 
I  526.  Berger  v.  Pennsylvania  R.  Co.,  27  R. 
I.  583,  65  A  261.  Solicitation  of  traffic  by 
railroad  company  through  agents  held  not 
doing  business  within  Const.,  art.  12,  §  232, 
relating  to  venue  and  Code  1896,  §  4207; 
relating  to  process.  Abraham  v.  Southern 
R.  Co.    [Ala.]    42   S  837. 

47.  Sale  through  resident  brokers  on  com- 


missions held  not  doing  business  in  state. 
McBath  V.  Jones  Cotton  Co.  [C.  C.  A.]  149 
F  383. 

48.  Maintenance  of  a  sales  agency  for 
the  purpose  of  taking  orders  to  be  filled 
from  the  home  office  held  not  doing  busi- 
ness within  the  state.  Case  v.  Smith,  Linea- 
weaver  &  Co.,  152  F  730. 

49.  Bruner  v.  Kansas  Moline  Plow  Co. 
[Ind.  T.]  104  SW  816.  Where  corporation 
has  no  capital  employed,  goods  stored,  or 
branch  office  within  state.  Vio  Chem.  Co.  v. 
Studholme,  53  Misc.  470,  103  NTS  463.  Mak- 
ing sales  and  taking  orders  through  travel- 
ing salesmen  and  not  otherwise  held  not 
doing  business  within  state  within  Code,  c. 
54,  §  30,  as  amended  by  Acts  1901,  p.  108,  c. 
35,  §  31,  Code  1906,  §  2322,  and  corporation 
taking  such  orders  is  not  required  to  com- 
ply with  the  Act  and  may  enforce  such 
contracts  in  the  state  courts.  Underwood 
Typewriter  Co.  v.  Piggott,  60  W.  Va.  532,  55 
SE   664. 

50.  51.  Craig  v.  Leschen  &  Sons  Rope  Co. 
[Colo.]   87  P  1143. 

52.  Continuation  of  suit  commenced  be- 
fore withdrawal  from  state  held  not  contin- 
uance of  business.  Lathrop-Shea  &  Hen- 
wood  Co.  V.  Interior  Const.  &  Imp.  Co.,  150 
F  666.  Presence  of  officer  In  state  for  pur- 
pose of  adjusting  a  single  controversy  held 
not  doing  business  in-  state.  Wilkins  v. 
Queen  City  Sav.  Bk.  &  Trust  Co.,  154  F  173. 
Giving  of  an  appeal  bond  on  appeal  from  a 
judgment  in  favor  of  a  foreign  corporation 
is  not  a  transaction  of  business  by  the 
latter.  McCarthy  v,  Alphons  Custodis  Chim- 
ney Const.  Co.,  125  111.  App.  119,  afd.  219  111. 
616,   76   NE   S50. 

53.  Within  Gen.  St.  1901,  §§  1260,  1261, 
1263,  prohibiting  suits  by  foreign  corpora- 
tions doing  business  in  state  without 
certificate  of  secretary  of  state  showing 
compliance  with  statute.  Osborne  &  Co.  v. 
Shilling,    74   Kan.   675,   88   P  258. 

54.  Thomas  Mfg.  Co.  v.  Knapp  [Minn.] 
112  NW  989. 

55.  Bailment  to  domestic  agent  for  sale, 
the  property  being  consigned  to  agent  f.  o.  b. 
cars  in  another  state,  an:d  agent  to  keep 
proceeds  of  sales  separate  and  to  remit  same 
to  corporation,  held  doing  business  in  state. 
Milburn  Wagon  Co.  v.  Com.  [Ky.]  104  SW 
323.  Bailment  of  goods  to  resident  for  pur- 
pose of  sale,  the  bailee  to  pay  corporation 
at  list  price  for  all  goods  sold,  held  trans- 
fiction  of  business  of  such  nature  as  to  pre- 
vent corporation  from  claiming  benefit  of 
Rev.  St.  1899,  §  1026,  Ann.  St.  1906,  p.  890, 
exempting  wholly  foreign  corporations  from 
necessity  of  complying  -with  act  as  condition 
to  right  to  sue.  Wilson-Moline  Buggy  Co. 
V.  Priebe,   123  Mo.  App.   521,   100  SW  558. 
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the  state,  and  hence  do  not  apply  to  foreign  contracts  or  nonresidents,^^  nor  does  the 
prohibition  of  suit  by  a  noncomplying  corporation  extend  to  tlie  actual  beneficiary 
of  the  transaction  claiming  through  the  corporation,"  or  to  an  assignee  of  the  cor- 
poration, provided  the  noncompliance  with  the  statute  does  not  render  the  contract 
absolutely  void,^^  which  latter  question  is  treated  in  the  next  subdivision ;  ^®  nor  is 
compliance  with  such  provisions  essential  to  the  right  of  a  foreign  corporation  to 
act  as  agent  for  another  foreign  corporation  which  has  complied  therewith.®" 

Prohibitory  provisions  are  self-executing,*^^  and  the  operative  effect  of  such  pro- 
visions is  not  impaired  by  the  failure  to  provide  any  penalty  or  to  declare  the  effect 
of  a  violation,*'-  or  by  provisions  for  a  money  penalty  and  express  prohibition  of  suit 
by  the  noncomplying  corporation.®^ 

Noncompliance  with  statutes;  effect.'^* — The  effect  of  noncompliance  with  regu- 
latory statutes  necessarily  depends  upon  the  construction  placed  thereon  by  the 
courts,  and  the  construction  of  such  statutes  has  already  been  considered  for  most 
intents  and  purposes.®^  One  phase  of  the  question,  however,  deserves  particular 
consideration,  and  that  is  whether  noncompliance  renders  the  transactions  of  the 
corporation  void  or  merely  affects  its  capacity  to  sue.  Of  course  there  can  be  no 
question  as  to  capacity  to  sue  where  the  statute  is  express  on  the  subject,*'®  nor  is 
there  any  doubt  where  the  noncomplying  corporation's  transactions  are  expressly 


56.  Compliance  with  state  laws  is  not  es- 
sential to  the  right  to  sue  on  contracts 
made  in  other  states.  Robinson  v.  American 
Linseed  Co.,  147  P  885.  Act  1899,  p.  176, 
c.  54,  §  62,  subsec.  3,  Revisal  1905,  §  4747, 
requiring  foreign  insurance  companies  to 
appoint  state  insurance  commissioner  as 
attorney  for  service  of  process,  and  prohib- 
iting power  or  revoke  such  appointment 
as  long  as  any  liability  of  company  remains 
outstanding  in  state,  does  not  apply  to 
where  a  contract  of  insurance  between  for- 
eign corporation  and  a  resident  of  the  state, 
expressly  made  a  foreign  contract,  has  been 
assigned  to  a  nonresident.  Williams  v.  Mu- 
tual Reserve  Fund  Life  Ass'n  [N.  C]  58  SE 
802.  Contract  executed  by  salesman  in  the 
state  subject  to  approval  of  corporation  in 
home  state  and  there  to  be  executed  held 
not  doing  business  in  state  where  contract 
was  made  by  agent.  Bruner  v.  Kansas  Mo- 
line  Plow  Co.  [Ind.  T.J  104  SW  816.  Under 
Rev.  St.  1898.  §  1770b,  as  amended  by  vari- 
ous statutes,  including  Laws  1905,  making 
void  all  contracts  of  foreign  corporations 
"affecting  the  personal  liability  thereof  or 
relating  to  property  within  the  state,"  are 
unilateral  contracts,  such  as  bills  and  notes, 
of  which  the  corporation  is  the  obligee,  and 
all  .contracts  fully  executed  outside  tlie 
state  upon  which  there  remains  as  the 
only  obligation  the  payment  of  the  amount 
due  the  corporation  or  payment  to  it  and 
delivery  by  it  within  the  state.  Catlin  & 
Powell  Co.  V.  Shuppert,  130  Wis.  642,  110 
NW  818.  Where  title  to  property  sold  to 
resident  by  foreign  corporation  failed  to 
pass  by  reason  of  seller's  incapacity  to  do 
business  in  the  state,  a  resident  who  pur- 
chased the  property  from  the  corporation 
in  its  home  state  obtained  title  and  could 
sue  to  recover  possession  of  the  property 
from  first  purchaser.  Roeder  v.  Robertson, 
202   Mo.    522,    100   HW    1086. 

57.  Indorsee  of  note  payable  to  corpora- 
tion .  former  being  the  real  beneficiary. 
Cavanaugh  v.  Witte  Gas  &  Gasoline  En- 
gine  Co.,    123   111.   App.    571. 


58.  Purpose  of  a  foreign  corporation  in 
assigning  the  claim  sued  on  to  the  plaintiff 
is  immaterial,  and  hence  fact  that  it  had 
previously  commenced  suit  on  claim  which 
was  dismissed  was  irrelevant  and  no  de- 
fense. Dewey  v.  Komar  [S.  D.]  110  NW  90. 
Under  Rev.  Code  Civ.  Proc.  S  538,  making 
communications  to  attorneys  privileged,  at- 
torney for  plaintiff  in  suit  on  claim  assigned 
by  foreign  corporation  was  exempt  from 
examination  as  to  whether  he  had  advised 
the  assignment  to  evade  the  incapacity  of 
the  assignor.  Id.  Where  indorsee  of  note 
payable  to  corporation  which  had  not  com- 
plied with  the  state  statutes  and  received 
by  latter  in  payment  of  purchase  price  of 
property  sold  by  it  in  the  state  acquired 
all  the  assets  and  business  of  the  payee, 
such  indorsee,  having  itself  complied  witli 
the  state  laws,  could  sue  on  the  note,  re- 
gardless of  the  payee's  right  to  sue.  North- 
west Thresher  Co.   v.  Riggs   [Kan.]    89  P  921. 

59.  See,  post,  this  section  subdivision 
Noncompliance    with    Statutes;    Effect. 

60.  General  Wilmington  Coal  Co.  v.  Fi- 
nance  Co.   of   Pa.,    125   111.   App.    89. 

61.  Const.  1901,  §  232,  prohibiting  foreign 
corporations  from  doing  business  without 
filing  articles  with  secretary  of  state.  Ar- 
mour Packing  Co.  v.  Vinegar  Bend  Lumber 
Co.   [Ala.]    42  S    866. 

62.  Armour  Packing  Co.  v.  "Vinegar  Bend 
Lumber  Co.    [Ala.]   42  S  866. 

63.  Force  of  §  67b,  of  Act  1899.  requir- 
ing appointment  of  agent,  etc.,  held  not  af- 
fected by  §  67c.  United  Lead  Co.  v.  Reedy 
Elevator  Mfg.   Co.,   124   111.  App.   174. 

64.  See   7   C.   L.    1728. 

65.  See  ante,  this  section,  subdivision, 
Operation  and  Construction  of  Regulatory 
Statutes. 

66.  Corporation  held  on  agreed  statement 
of  facts  to  have  been  doing  business  in  the 
state  without  compliance  with  statutes,  and 
hence  not  entitled  to  maintain  any  action 
in  the  state  courts.  International  Text-Book 
Co.  V.   Pigg   [Kan.]   91  P  74. 
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declared  to  be  void,  such  provisions  being  held  not  unconstitutional  as  depriving  for- 
eign corporations  of  their  property  without  due  process  of  law,^^  or  as  denying 
equal  protection  of  the  laws,*^*  or  as  taking  private  property  for  private  use,*^^  or  as 
disturbing  the  title  of  property.'^"  The  doubt  and  conflict  arises  where  the  statute 
does  not  expressly  declare  such  transactions  void,  and  in  some  jurisdictions  they  are 
held  void,'^  while  in  other  jurisdictions  the  contrary  doctrine  obtains.'^-  In  Illinois 
the  cases  are  in  conflict. '^^  ^^^^ere  a  contract  of  a  noncomplying  corporation  is  held 
to  be  void,  it  cannot  be  validated  by  subsequent  compliance  prior  to  performance,^* 
even  though  such  compliance  is  prior  to  performance,'"  nor  is  an  award  under  such 
contract  effective,^^  and  no  action  can  be  maintained  in  a  Federal  court  on  such  a 
transaction.'"  Where  the  contracts  of  noncomplying  corporations  are  not  void,  the 
right  to  sue  thereon  is  determinable  as  of  the  date  of  the  suit,'^®  and  suit  may  be 
maintained  in  a  Federal  court  though  not  maintainable  in  the  state  courts. '^^  Where 
part  of  a  transaction  is  void  and  part  valid,  the  corporation  cannot  apply  general 
payments  to  the  illegal  transaction.^**  The  right  of  a  foreign  corporation  to  do  bus- 
iness in  the  state  cannot  be  collaterally  raised  by  private  persons  unless  there  be 
something  in  the  statute  either  expressly  or  l)y  necessary  implication  authorizing 
them  to  do  so,*^  but  the  other  party  to  a  contract  or  transaction  with  a  non-comply- 
ing corporation  is  not  estopped  to  assert  and  to  rely  upon  the  effect  of  such 
noncompliance.^- 

Failure  of  a  plaintiff  corporation  to  comply  with  the  conditions  precedent  to  its 


67,68,69,70.  Roeder  v.  Robertson,  202 
Mo.   522,    100    SW   1086. 

71.  Contracts  bj''  corporations  which  have 
not  complied  with  Pa.  St.  1874,  are  abso- 
lutely void  both  as  to  parties  and  as  to 
guarantor,  according  to  decisions  of  Pennsyl- 
vania courts.  Pittsburg  Const.  Co.  v.  West 
Side  Belt  R.  Co.,  151  F  125,  afd.  [C.  C.  A.] 
154  F  929.  Contracts  by  corporations  which 
have  not  complied  with  Const.  1901,  §  232, 
prohibiting  foreign  corporations  from  doing 
business  in  state  without  complying  with 
the  provisions  of  such  section,  are  void. 
Armour  Packing  Co.  v.  Vinegar  Bend  Lum- 
ber Co.  [Ala.]  42  S  866.  Contracts  by  for- 
eign corporations  doing  business  in  the 
state  without  complying  with  Rev.  St.  1899, 
§§  1024,  1026,  providing  penalty  for  viola- 
tion of  the  act  and  denying  defaulting  cor- 
porations the  right  to  sue,  held  void.  First 
Nat.  Bk.  V.  Leeper,  121  Mo.  App.  688,  97  SW 
636.  Contracts  are  treated  as  void  in  ac- 
tions thereon  by  the  corporation.  Handlin- 
Buck  Mfg.  Co.  V.  Wendelkin  Const.  Co.  [Mo. 
App.]    101    SW   702. 

72.  In  absence  of  ruling  of  state  courts, 
lioncompliance  with  Law^s  N.  Y.  1892,  p.  1805, 
c.  687,  §  15,  prohibiting  foreign  corporations 
from  doing  business  or  suing  in  state  unless 
they  have  complied  with  terms  of  act,  and 
Laws  N.  Y.  1896,  p.  856,  withholding  right 
to  sue  from  corporations  whicli  have  not 
paid  license  tax,  held  not  to  render  a  con- 
tract by  the  defaulting  corporation  void. 
Groton  Bridge  &  Mfg.  Co.  v.  American 
Bridge  Co.,  151  F  871.  Noncompliance  with 
Gen.  St.  1901.  c.  23,  §  39,  does  not  render 
transactions  void  but  merely  unenforceable 
by  the  corporation.  Northwest  Thresher  Co. 
v.  Riggs  [Kan.]  89  P  921.  Gem  St.  1901, 
§  4255,  imposes  personal  disability  to  sue 
upon  noncomplying  corporations,  and  does 
not  affect  the  validity  of  its  transactions. 
Boggs  V.  Kelly  Mfg.  Co.  [Kan.]  90  P  765. 
73.     Noncompliance    with    Act    1899    (R.    S. 


c.  32,  §  67),  §  4,  renders  transactions  of  for- 
eign corporations  void.  United  Lead  Co.  v. 
Reedy  Elevator  Mfg.  Co.,  222  111.  199,  78  NE 
567,  afg.  124  111.  App.  174.  Contra.  Cava- 
naugh  V.  Witte  Gas  &  Gasoline  Engine  Co., 
123    111.   App.    571. 

74.  Under  Act  1899,  §  67b,  prohibiting 
transaction  of  business  until  appointment  of 
agent,  etc.  United  Lead  Co.  v.  Reedy  Ele- 
vator Mfg.  Co.,  124  111.  App.  174,  afd.  222 
111.  199,  78  NE  567. 

75,76.  Pittsburg  Const.  Co.  v.  West  Side 
Belt  R.  Co,..  151  F  125,  afd.  [C.  C.  A.]  15-1 
F   929. 

77.  Pittsburg  Const.  Co.  v.  West  Side  Belt 
Co.,   [C.  C.  A.]   154  F  929,  afg.  151  F  125. 

78.  McCarthy  v.  Alphons  Custodis  Chim- 
ney Const.  Co.,  125  111.  App.  119,  afd.  219  111. 
616,  76  NE  850.  Compliance  prior  to  bringing 
of  suit  is  sufficient  though  not  until  after  the 
transaction  of  the  business  out  of  which  the 
cause  of  action  arose.  Under  Gen.  Laws 
1896,  c.  253,  as  amended  by  Pub.  Laws  1902, 
p.  53,  c.  980.  Swift  &  Co.  v.  Little  [R.  I.] 
65  A  615.  Contract  may  be  enforced  after 
corporation  ceases  to  do  business  in 
state.  Under  Gen.  St.  1901,  §  4255,  impos- 
ing personal  disability  to  sue  upon  corpora- 
tions doing  business  in  the  state  without 
compliance  with  the  statute.  Boggs  v. 
Kelly  Mfg.  Co    [Kan.]  90  P  765. 

79.  Groton  Bridge  &  Mfg.  Co.  v.  Ameri- 
can Bridge  Co.,   151  F  871. 

80.  Where  part  of  goods  sold  by  foreign 
corporation  were  shipped  outside  state  and 
part  in  state,  and  conceding  that  part 
.shipped  outside  state  did  not  constitute  do- 
ing business  in  state.  Armour  Packing  Co. 
v.  Vinegar  Bend  Lumber  Co.  [Ala.]  42  S  866. 

.SI.  Could  not  be  made  ground  for  in- 
junction against  use  of  same  name  as  that 
of  complainant,  a  domestic  corporation. 
Blackwell's  Durham  Tobacco  Co.  v.  Amer- 
ican  Tobacco   Co.    [N.   C]    59   SE   123. 

82.     Purchaser    of    merchandise    from    for- 
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right  to  sue  is  a  matter  of  defeuse  ®^  and  cannot  be  raised  collaterally  in  subsequent 
proceedings  based  on  the  judgment,**  and  compliance  with  the  statutory  conditions 
need  not  be  pleaded  and  proved  by  a  foreign  corporation  plaintiff  in  the  first  in- 
stance.^^  Incapacity  to  sue  by  reason  of  noncompliance  is  not  raised  by  a  general 
denial.^®  Since  foreign  corporations  are  not  absolutely  forbidden  to  sue,  but  only 
prohibited  in  certain  instances,*'  proceedings  will  not  be  dismissed  merely  because 
the  petitioner  is  a  foreign  corporation,  where  it  does  not  appear  that  it  comes  within 
the  prohibition.*^  AMiere  noncompliance  does  not  go  to  the  substance,  but  merely 
affects  capacity  to  sue,  it  cannot  be  taken  advantage  of  by  nonsuit,  but  must  be 
raised  by  demurrer  if  apparent  on  the  face  of  the  complaint,  or  otherwise  by  an- 
swer.*® 

A  state  may  restrain  foreign  corporations  from  doing  business  therein  until 
compliance  with  its  statutes.®"  Though  a  suit  to  recover  a  penalty  for  noncompli- 
ance is  held  to  be  a  civil  suit,®^  it  cannot  be  enjoined  by  a  Federal  court  where  the 
injunction  suit  will  in  effect  be  against  the  state.®-  A  judgment  of  ouster  is  not 
without  due  process  of  law  because  it  entails  irreparable  loss.®^ 


eign  corporation  not  estopped  to  assert  cor- 
poration's incapacity  to  sue.  United  Lead 
Co.  V.  Reedy  Elevator  Mfg.  Co.,  124  in.  App. 
174,  afd.  222  111.  199,  78  NE  567.  Fact  that 
other  party  to  transaction  knows  that  cor- 
poration is  in  default  will  not  estop  him 
from  asserting  corporation's  incapacity  to 
sue.  Osborne  &  Co.  v.  Shilling,  74  Kan.  675, 
S8  P  258.  Nor  will  filing  of  counterclaim 
for  damages  for  plaintiff's  breach  of  con- 
tract sued  on  operate  as  w^aiver  of  right 
to  ask  for  the  abatement  of  action.  Id. 
Party  receiving  benefit  of  performance  by 
the  corporation  is  not  estopped  to  assert 
the  invalidity  of  the  contract.  Id.  In  ac- 
tion by  foreign  corporation  against  its  do- 
mestic agent  to  recover  moiney  received  for 
plaintiff's  use,  agent  is  not  estopped  to  show 
noncompliance  by  plaintiff  with  Gen.  I^aws 
1899,  CO.  69,  70,  pp.  68,  71.  Thomas  Mfg.  Co. 
V.  Knapp  [Minn.]  112  NW  989.  Obligors  on 
appeal  bond  are  estopped  to  assert  its  in- 
validity on  account  of  the  obligee's  inca- 
pacity to  sue  by  reason  of  its  failure  to 
comply  with  statutory  conditions  precedent 
to  the  right  to  maintain  the  original  suit. 
McCarthy  v.  Alphons  Custodis  Cliimney 
Const.  Co.,  125  111.  App.  119,  afd.  219  111.  616, 
76   NE   850. 

S3.  McCarthy  v.  Alphons  Custodis  Chim- 
ney Const..  Co.,  125  111.  App.  119,  afd.  219  111. 
616,  76  NE  850.  Burden  of  provine  inca- 
pacity to  sue  is  on  defendant.  In  suit  by 
assignee  of  foreign  corporation.  Dewey  v. 
Komar    [S.   D.]    110   NW   90. 

84.  In  suit  by  corporation  on  appeal 
bond.  McCarthy  v.  Alphons  Custodis  Chim- 
ney Const.  Co.,  125  111.  App.  119,  afd.  219  111. 
616,   76   NE   850. 

S5.  Friedenwald  Co.  v.  Warren  [Mass.] 
81  NE  207.  When  it  does  not  appear  that 
the  corporation  is  doing  business  in  the 
state,  it  need  not.  in  the  first  instance, 
either  allege  or  prove  compliance  with  acts 
relating  to  corporations  doing  business  in 
the  state.  Brown  v.  Guarantee  Sav.,  Loan 
&  Investment  Co.  [Tex.  Civ.  App.]  18  Tex. 
Ct.    Rep.    514,   102   SW   138. 

86.  Friedenwald  Co.  v.  Warren  [Mass.] 
81  NE  207. 


S7.  Laws  1892,  p.  1805,  c.  682,  and  Laws 
1S96,  p.  856,  c.  90S.  §  181.  In  re  Rosenblatt's 
Estate,  52  Misc.   659,  103  NYS  1016. 

88.  In  re  Rosen'blatt's  Estate,  52  Misc. 
659,  103  NYS  1016.  When  it  did  not  appear 
that  plaintiff  was  a  stock  corporation  and 
therefore  within  Laws  1892,  p.  1805,  c.  687, 
§  15,  and  Laws  1896,  p.  856,  c.  908.  §  181, 
complaint  did  not  fail  to  set  fortli  good 
cause  of  action  because  it  showed  plaintiff 
was  foreign  corporation,  but  did  not  show 
compliance  with  act.  Wright  &  Co.  v. 
Faulkner.  52  Misc.  100,  101  NYS  807.  In  or. 
der  to  justify  the  dismissal  of  an  action  by 
a  foreign  corporation  which  has  not  com- 
plied with  tlie  statute,  it  must  affirmatively 
appear  tliat  the  corporation  is  within  the 
statute.  Failure  of  plaintiff  corporation  to 
procure  certificate  required  by  Laws  1S92, 
p.  1805,  c.  687,  to  be  procured  by  foreign 
stock  corporations,  not  ground  for  dis- 
missal where  it  does  not  appear  that  plain- 
tiff is  a  stock  corporation.  Brown  Seed  Co. 
V.    Richardson.    53   Misc.    517,    103   NYS    243. 

89.  Wright  &  Co.  v.  Faulkner,  52  Misc. 
100,   101  NYS  807. 

90.  Payment  of  license  tax.  Scollard  v. 
American  Felt  Co.  [Mass.]  80  NE  233.  For- 
eign building,  loan,  and  savings  association 
must  comply  with  Laws  1890,  p.  56,  c.  4,  or 
be  deprived  of  right  to  do  business  in  state. 
State  V.  Co-operative  Home  Builders  [Wash.] 
91  P  953. 

91.  Suit  for  penalty  for  noncompliance 
with  regulating  statutes  held  under  laws 
and  decisions  of  Arkansas  a  civil  suit. 
Western  Union  Tel.  Co.  v.  Andrews,  154  F 
95. 

92.  A  suit  by  a  county  attorney  to  re- 
cover a  penalty  for  noncompliance  with  the 
regulating  statute,  the  proceeds  of  tlae  re- 
covery being  payable  to  the  county's  gen- 
eral fund  except  a  portion  allowed  the  at- 
torney as  compensation,  is  a  suit  against 
the  state,  and  hence  cannot  be  enjoined  by 
a  Federal  court.  Western  Union  Tel.  Co.  v. 
Andrews,    154   F   95. 

93.  Ouster  of  telegraph  company  requir- 
ing closing  of  offices  and  abandonment  of 
poles    and    wires    unless    same    are    removed 
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The  effect  of  noncompliance  upon  the  corporation's  right  to  the  use  of  a  certain 
name  as  against  domestic  corporations  is  treated  elsewhere."* 

§  2.  Powers.^^ — The  powers  of  a  foreign  corporation  must  be  exercised  subject 
to  the  laws  and  policies  of  the  state  in  which  it  attempts  to  do  business.^"  "Where, 
therefore,  foreign  corporations  are  prohibited  from  transacting  business  on  more 
favorable  terms  than  domestic  corporations,^^  it  will  not  be  allowed  to  do  business 
or  to  file  articles  authorizing  business  which  domestic  corporations  cannot  do,"®  and 
a  disavowal  of  intention  to  do  such  business  in  a  petition  for  mandamus  to  compel 
the  allowance  of  the  filing  of  such  articles  will  not  entitle  the  petitioner  to  the  writ.^" 
A  foreign  corporation  cannot  exercise  the  power  of  eminent  domain  unless  such 
power  is  conferred  upon  it  by  the  laws  of  the  state  where  it  is  to  be  exercised.^ 

§  3,  Actions  by  and  against;  jurisdiction  of  courts.^ — Foreign  corporations 
doing  business  in  a  state  or  doing  certain  acts  therein  are  usually  subjected  by  stat- 
ute to  the  jurisdiction  of  the  state  courts.^  Merely  soliciting  business  within  the 
state  through  an  agent  does  not  subject  a  foreign  corporation  to  the  jurisdiction  of 
the  state  courts,*  but  a  foreign  corporation  doing  business  in  a  state  without  license 
or  permission  may  nevertheless  be  a  resident  for  jurisdictional  purposes  and  within 
the  practice  acts.^  A  state  court  has  jurisdiction  to  enjoin  the  exercise  by  a  foreign 
corporation  of  corporate  functions  in  violation  of  the  laws  and  policies  of  the  state.® 
Jurisdiction  of  a  domestic  corporation  is  not  ousted  by  its  consolidation  with  a 
foreign  corporation.'^  A  Federal  court  has  no  jurisdiction  of  a  suit  against  a  corpo- 
ration unless  it  is  subjected  by  the  state  laws  to  the  jurisdiction  of  the  state  courts 
in  some  one  of  the  counties  within  the  territorial  jurisdiction  of  the  Federal  court.^ 
In  an  action  against  a  foreign  corporation  the  complaint  must  show  the  jurisdiction 
of  the  court,^  and  defects  in  this  regard  are  available  by  answer/^  but  it  is  unneces- 
sary to  allege  the  state  in  which  the  corporation  was  incorporated.^^ 


at  great  loss.  State  v.  Western  Union  Tel. 
Co.  [Kan. J  90  P  299;  State  v.  Pullman  Co. 
[Kan.]    90    P    319. 

94.  See   Corporations,    9  C.   L.   733. 

95.  See    7    C.    L.    1730. 

96.  Foreign  corporation  cannot  vote 
stock  in  another  corporation  for  purpose  of 
creating-  monopoly  condemned  by  laws  of 
the  state  of  the  latter  corporation's  domi- 
cile. Southern  Elec.  Securities  Co.  v.  State 
[Miss.]    44   S   785. 

97.  Const,  art.  12,  §  7,  Laws  1903,  p.  367, 
c.  176,  §  4291.  State  v.  Nichols  [Wa.sh.]  91 
P  632.  Provision  of  Ballinger's  Ann.  Codes 
&  St.,  §  4291,  that  prohibition  therein  con- 
tained against  doing  certain  kind  of  busi- 
ness shall  not  extend  to  other  business  for 
which  the  corporation  may  be  organized, 
does   not   change    this    rule.     Id. 

98.  See  Laws  1903,  c.  176,  §  1,  prohibiting 
corporations  from  doing  trust  company 
business  except  under  such  act.  State  v. 
Nichols    [Wash.]    91    P    632. 

99.  Since  there  is  no  provision  for  pub- 
lic record  of  such  disavowal.  State  v.  Nich- 
ols   [Wash.]    91    P   632. 

1.  Not  conferred  on  foreign  corporations 
by  laws  of  Montana.  Helena  Power  Trans- 
-tiisslon  Co.  v.  Spratt,  35  Mont.  108,  88  P  773. 

2.  See  7  C.  L.   1731. 

3.  See  post,  this  section,  subdivision,  Li- 
ability to  be  Sued.  Under  Code  1883,  §  697, 
foreign  corporation  purchasing  property  of 
domestic  corporation  at  mortgage  sale  be- 
comes    domestic     corporation     for     jurisdic- 


tional  purposes.     Carolina  Coal  &  Ice  Co..  v. 
Southern    R.   Co.,   144  N.  C.   732,   57   SE   444. 

4.  Berger  v.  Pennsylvania  R.  Co.,  27  R.  I. 
583,  65  A  261;  Buffalo  Glass  Co.  v.  Manu- 
facturers'  Glass  Co.,   142   F   273. 

5.  Corporation  doing  business  in  county 
without  complying  with  statutory  condi- 
tions held  resident  of  county  within  Rev. 
St.  1899,  §§  1024-1026,  requiring  appeals  by 
residents  of  county  from  justices'  judg- 
ments to  be  taken  within  ten  days.  Young 
v.  Niles  &  Scott  Co.,  122  Mo.  App.  392,  99 
SW    517. 

6.  Foreign  corporation  formed  for  pur- 
pose of  dominating  domestic  corporation 
which  was  itself  engaged  in  a  combination 
and  trust  enjoined  from  voting  stock  of 
latter  corporation.  Southern  Elec.  Securi- 
ties Co.  V.  State   [Miss.]   44  S  785. 

7.  Especially  where  it  is  so  declared  by 
statute  authorizing  consolidation.  See  Pri- 
vate Laws  1899,  p.  212,  c.  105.  Staton  v. 
Atlantic  Coast  Line  R.  Co.,  144  N.  C.  135, 
56   SE   794. 

S.  Kibbler  v.  St.  Louis  &  S.  F.  R.  Co.,  147 
F  879. 

9.  In  action  in  New  York  City  municipal 
court,  complaint  must  show  that  defendant 
has  office  in  city.  See  Laws  1902,  p.  1489, 
c.  580,  §  1,  subd.  18.  Epstein  v.  Weisberger 
Co.,   52  iviisc.   572,   102  NYS  488. 

10.  Epstein  v.  Weisberger  Co.,  52  Misc. 
572,   102  NYS   488. 

11.  Where  in  action  against  corporation 
corporate   capacity  is  admitted  but  place  ot 
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Eight  to  sue?' — A  constitutional  provision  entitling  foreign  corporations  to  the 
right  to  sue  the  same  as  natural  persons  is  a  sufficient  protection  from  a  statutory 
forfeiture  of  the  right  to  do  business  in  the  state  for  bringing  a  suit  in  a  Federal 
court.^^  The  right  to  sue  as  dependent  upon  compliance  with  state  statutes  is 
treated  elsewhere.^*  Jurisdiction  is  dependent  entirely  upon  the  local  statutes.^^ 
Unless  the  corporation  appears/®  such  jurisdiction  is  predicated  upon  the  trans- 
action of  business  in  the  state/^  or  the  maintenance  of  an  office/*  or  the  ownership 
of  property  in  the  state/^  but  the  mere  maintenance  of  an  agency  to  take  sales  orders 
which  are  filled  from  the  home  office  is  not  sufficient.^"  The  mere  appointment  of  a 
receiver  in  another  state,  the  corporation  not  being  dissolved,  affects  neither  pending 
suits  against  the  corporation  ^^  nor  its  liability  to  other  suits.--  As  to  pending 
suits  the  receiver  may,  on  proper  application,  be  made  a  party,  but  if  he  does  not 
apply  he  will  nevertheless  be  bound  by  the  judgment.*'  As  to  subsequent  suits  the 
receiver  is  a  proper  party,  and  he  should  be  permitted  to  appear  and  defend,  but  the 
fact  that  he  is  not  a  party  will  not  nullify  the  judgment.^* 

Limitations.^^ — Statutes  relating  to  domestic  corporations  do  not  apply  unless 
such  an  intent  is  clear.-' 

Service  of  process.-^ 

§  4.  Remedies  of  stocJcholdets  and  creditors.-^ — In  a  proper  case  a  stockholder 
may  sue  in  behalf  of  his  corporation,^"  and  such  a  suit  may  be  maintained  in  the 
state  courts  having  jurisdiction  of  the  subject-matter  and  the  person. ^^  A  statutory 
right  to  inspect  the  books  and  papers  of  corporations  in  general  is  available  to  a  stock- 
holder in  a  foreign  corporation  as  to  such  books  and  papers  as  are  within  the  court's 


incorporation  is  put  in  issue,  failure  to  find 
on  such  issue  does  not  affect  tiie  judgment 
wliere  place  is  immaterial.  Waldeck  &  Co. 
V.  Pacific  Coast  S.  S.  Co.,  2  Cal.  App.  167, 
S3  P  158. 

12.  See  7  C.  L.   1731. 

13.  Seaboard  Air  Line  R.  Co.  v.  Railroad 
Commission   of  Alabama,    155   F    792. 

14.  See  ante,  §  1,  subdivision,  Operation 
and  Construction  of  Regulatory  Statutes, 
and  subdivision,  Noncompliance  with  Stat- 
utes. 

15.  Jurisdiction  because  of  doing  busi- 
ness in  state  must  be  supported  by  local 
statute  rendering  corporations  doing  busi- 
ness in  state  liable  to  suit.  Buffalo  Glass 
Co.    V.    Manufacturers'    Glass   Co.,    142    F   273. 

16.  Court  had  jurisdiction  to  enforce  at- 
torney's lien  on  property  in  hands  of  court 
In  suit  against  foreign  corporation  which 
was  settled  by  parties,  ■wliere  corporation 
was  served  and  appeared  in  the  suit  by  the 
attorney  and  the  attorney's  client  was 
served  by  publication.  Oishei  v.  Bonaddio, 
117  App.  Div.  110,  102  NYS  368;  Oishei  v. 
Morenna,   117   App.   Div.    119,   102   NYS  374. 

17.  Donovan  v.  Dixieland  Amusement  Co., 
152  F  661;  Wilkins  v.  Queen  City  Sav.  Bk. 
&  Trust  Co.,  154  F  173;  Ladd  Metals  Co.  v. 
American  Min.  Co.,  152  F  1008;  Case  v. 
Smith,  Lineaweaver  &  Co.,  152  F  730.  For- 
eign corporations  are  suable  in  the  courts 
of  the  states  wherein  tliey  do  business,  the 
polic.v  of  the  states  being  to  exempt  their 
citizens  from  the  necessity  of  going  into 
other  states  to  sue  such  corporations.  Ord 
Hardware  Co.  v.  Case  Threshing  Mach.  Co. 
[Neb.]  110  NW  551.  Under  Municipal  Court 
Aft,   Laws  1902,  p.   1489,  c.  580,   §  1,  subd.  18, 


municipal  court  for  New  Yofk  City  has 
jurisdiction  of  suits  against  only  such  for- 
eign corporations  as  have  an  office  in  the 
city.  Epstein  v.  Weisberger  Co..  52  Misc. 
572,    102   NYS    488. 

As  to  Tt-hat  constitutes  transaction  of 
business,  see  ante,  §  1,  subdivision.  Opera- 
tion and  Construction  of  Regulatory  Stat- 
utes. 

18.  See  cases  cited  in  next  preceding  note. 

19.  Case  V.  Smith.  Lineaweaver  &  Co., 
152  F  730. 

20.  Case  v.  Smith,  Lineaweaver  &  Co., 
152  F  730.  See  ante,  §  1,  subdivision.  Opera- 
tion and  Construction  of  Regulatory  Stat- 
utes. 

21.22.23,24.  Venner  v.  Denver  Union 
Water  Co.   [Colo.]    90  P  623. 

25.  See  7  C.  L.  1731.  See  Venue  and 
Place   of  Trial,   8   C.   L.   2236. 

26.  See   7  C.  L.   1731. 

27.  N.  Y.  Laws  1892,  c.  688,  §  55,  limiting 
to  two  years  the  right  to  bring  an  action 
for  debt  ">f  corporation  after  defendant  has 
ceased  to  '^e  stockholder,  refers  to  domestic 
corporation.s  provided  for  in  reference  to 
the  stockiiolder's  liability  created  by  tlie 
preceding  section  of  tlie  same  chapter,  and 
not  to  statutory  liability  of  stockliolder  in 
foreign  corporation.  Bernheimer  v.  Con- 
verse,   206   U.    S.    516.    51    Law.    Ed.    1163. 

2S.     See  7  C.  L.   1732.     See  Process,  8  C.  L. 


1449 
2». 
30. 

sue. 
31. 


See   7    C.   L.    1734. 

When  proper  authorities  refuse  to 
Sloan  V.  Clarkson   [Md.]   66  A  18. 

Suit  to  compel  resident  agent  to  ac- 
count to  corporation.  Sloan  v.  Clarkson 
[Md.]    66   A   18. 
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iurisdiction,^^  and  such  right  may  be  enforced  by  mandamus. ^^  A  court  of  equity 
has  no  jurisdiction  to  dissolve  and  wind  up  a  foreign  corporation,^*  but  in  a  proper 
case  it  may  appoint  a  receiver  to  take  charge  of  the  property  of  the  corporation  in  the 
state  and  enforce  the  rights  of  stockholders  and  creditors  in  regard  to  the  same.''^ 
and  where  the  corporation  has  been  dissolved  and  its  affairs  finally  wound  up  in  the 
home  state,  the  court  may  make  final  distribution  of  the  assets  within  its  jurisdic- 
tion and  control,  without  remitting  any  part  of  such  assets  to  the  state  of  the  corpora- 
tion's domicile."*'  A  court  of  one  state  cannot,  however,  compel  the  officers  of  a 
foreign  corporation  who  reside  in  another  state  to  obey  its  decree  respecting  the  man- 
agement of  the  affairs  of  the  corporation.^" 

Wliether  deposits  required  of  foreign  corporations  are  for  the  benefit  of  a  par- 
ticular creditor  or  class  of  creditors  depends  upon  the  intention  of  the  legislature 
in  requiring  the  deposit,^*  and  the  liabilit}'  of  officers  of  foreign  corporations  to 
creditors  under  a  domestic  statute  depends  upon,  among  other  things,  whether  the 
statute  applies  to  such  corporations.^^  The  liability  of  stockholders  to  creditors  is 
primarily  enforceable  in  the  home  state  of  the  corporation,**'  and  where  it  is  souglit 
to  be  enforced  elsewhere  the  procedure  of  the  home  state  will  be  followed,*^  and 
wliile  it  is  held  that  the  statutory  limitation  on  actions  of  the  state  of  the  former 
will  prevail  over  that  of  the  state  of  the  corporation's  domicile,*^  a  Federal  court 
sitting  in  one  state  will  follow  the  decisions  of  another  state  as  to  when  the  liability 
of  stockholders  accrues  under  the  laws  of  the  latter  state. *^  A  fortiori  a  proceeding 
cannot  be  followed  which  is  authorized  by  the  laws  of  neither  the  forum  nor  the  state 
of  the  corporation's  domicile.**  A  decree  in  winding  up  proceedings  making  as- 
sessments upon  members  is  binding  on  nonresident  members  if  binding  on  resident 
members.*^ 

FOREIGN     JUDGMENTS. 


§  1.      Rcoognition    and    Effect    (144)«>. 
§  2.     Matters    AdjndicateA    and    Concluded 
by   Foreign  Judgment    (1407). 


3.      Action    on   Foreigm   Judgment    (1407). 


32.  Under  Code  1896,  §  1274.  Nettles  v. 
McConnell    [Ala.]    43    S    838. 

33.  Kettles   v.   McConnell    [Ala.]    43   S   838. 
34,35.36.     Culver     Ijumber     Co.    v.     Culver 

[Ark.]    99   SW   391. 

37.  Injunction  against  enforcement  of 
amendment  to  by-laws  of  fraternal  benefit 
association  changing  insurance  rates.  Mock 
V.  Supreme  Council  Royal  Arcanum,  121 
App.    Div.    474,    106    NTS    H..^. 

38.  Deposit  required  of  foreign  guaranty 
and  surety  companies  by  Laws  1897,  p.  119, 
c.  94,  §§  1,  2,  3,  4,  as  amended  by  Laws  1901, 
p.  282,  c.  116,  §  6,  held  to  constitute  a  trust 
fund  for  the  benefit  of  domestic  investors 
only.  Morrill  v.  Colonial  Security  Co.  [Tex. 
Civ.  App.]  102  SW  937.  One  who  became  an 
investor  after  the  amendment  of  1901  was 
bound  by  the  terms  thereof.     Id. 

39.  Since  Rev.  Laws,  c.  110,  §  43,  requir- 
ing corporate  officers  to  file  certificate  show- 
ing payment  of  capital,  applies  only  to  do- 
mestic corporations.  Ofllcers  of  foreign  cor- 
porations are  not  rendered  liable  for  debts 
contracted  before  such  payment  and  the 
filing  of  such  certificate  by  c.  126,  §  17, 
making  such  officers  liable  for  debts  of  cor- 
poration to  same  extent  as  officers  of  do- 
mestic corporations  as  provided  in  c.  110, 
§§  58-68,  which  render  officers  of  domestic 
corporation  liable  for  debts  contracted  prior 
to  payment  of  capital  and  filing  of  certifi- 
cate   as    required     by     section     43.      Standard 


Asphalt    Co.    v.    Merrimack   Pav.    Co.    [Mass.] 
81   NE  262. 

40.  See  Knickerbocker  Trust  Co.  v.  Iselin, 
185  N.  T.  54,  77  NE  877;  Id.,  53  Misc.  80,  103 
NTS   1108. 

41.  Demurrer  sustained  on  ground  that 
suit  to  enforce  liability  of  stockholders  in 
Maryland  corporation  should  have  been  by 
creditor  in  own  behalf  and  behalf  of  all 
other  creditors  who  may  come  in.  Knicker. 
bocker  Trust  Co.  v.  Iselin,  53  Misc.  80,  103 
NTS    1108. 

42.  Limitations  under  laws  of  Massachu- 
setts prevails  in  suit  in  such  state  to  en- 
force liability  under  Comp.  Laws,  Kan. 
1SS5,  c.  23.  §  44.  Ramsden  v.  Knowles,  151 
F  718;  Id.  [C.  C.  A.]   151  F  721. 

43..     Ramsden  v.   Knowles,   151   F  718. 

44.  Since  under  Laws  N.  T.  1890,  p.  1078, 
c.  654,  §  57.  as  amended  by  Laws  1892, 
p.  1841.  c.  688,  §  54,  and  Laws  1901,  p.  971, 
c.  354,  holders  of  paid  up  stock  are  relieved 
from  all  liability,  and  under  Laws  Md.  1904, 
p.  597,  c.  337.  and  p.  179,  c.  101,  liability  of 
such  stockholders  is  enforceable  only  by 
bill  in  equity  in  nature  of  creditor's  bill 
against  all  stockholders,  an  action  at  law 
by  a  single  creditor  against  a  single  stock- 
holder of  a  Maryland  corporation  cannot  be 
maintained.  Knickerbocker  Trust  Co.  v. 
Iselin,    185   N.   Y.    54,    77   NE   877. 

45.  Swing  ^.  American  Glucose  Co.,  123 
111.  App.   156. 
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§  1.  Eecognition  and  effed.^"^''^-'^-'^''^'^ — Under  the  Federal  constitution 
and  the  statutes  of  some  states,*^  a  judgment "  must  be  given  in  every  other  state 
and  territory  over  which  the  constitution  has  been  extended  **  the  same  faith  and 
credit  to  which  it  is  entitled  at  home.*^  Such  judgment,  however,  must  be  final  ^^ 
and  rendered  by  a  court  having  jurisdiction  both  of  the  subject-matter  ^^  and  of  the 
parties,^^  wliich  question  is  open  to  inquiry  ^^  notwithstanding  record  recitals  of  ju- 
risdiction,^* though  it  has  been  held  that  a  determination  in  the  action  of  the  suf- 
ficiency of  personal  service  fraudulently  obtained  is  conclusive.'^"  Where  the  judg- 
ment is  rendered  by  a  court  of  general  jurisdiction,'*^  jurisdiction  will  be  presumed  " 


46.  Foreign  divorce  decree  awarding  cus- 
tody of  child,  rendered  by  court  having 
jurisdiction  of  subject-matter  and  parties, 
is  entitled  to  full  faith  and  credit  under 
Burns'  Ann.  St.  1901,  §  1061.  Hardin  v. 
Hardin    [Ind.]    81  NE  60. 

47.  Judgment  on  confession  on  warrant 
of  attorney,  valid  where  entered,  is  entitled 
to  full  faith  and  credit  under  Const.  U.  S. 
art.  4,  §  1.  Vennum  v.  Mertens,  119  Mo. 
App.  461,  95  SW  292.  Effect  to  be  given 
foreign  divorce  decree,  see  Divorce,  9  C.  L. 
997;  decree  admitting  will  to  probate,  see 
Wills,  8  C.  L.  2305;  judgments  and  decrees 
relating  to  estates  of  decedents,  see  Estates 
Cf  Decedents,  9  C.  L.   1154. 

48.  Under  Act  May  2,  1S90',  c.  182,  26 
Stat.  96,  extending  Federal  constitution  to 
Indian  Territory,  foreign  judgments  must 
be  given  full  faith  and  credit  therein.  Tot- 
tle  V.  McClellan    [Ind.   T.]    103   SW  766. 

49.  Bleakley  v.  Barclay  [Kan.]  89  P  906. 
Courts  of  Utah  will  not  take  judicial  notice 
of  laws  of  foreign  state  as  to  validity  and 
effeot  to  be  given  to  its  judgments.  Hunt 
v.  Monroe   [Utah]    91  P  269. 

50.  Under  Laws  of  Texas,  decree  not  dis- 
posing of  case  against  all  parties  thereto 
is  not  final.  Weaver  v.  Schumpert,  118  La. 
315,  42  S  949.  Where  party  petitions  court 
for  leave  to  discharge  counsel  and  asks  that 
fees  be  fixed,  decree  enterde  after  hearing 
in  which  parties  interested  participated, 
fixing  fees,  is  final  adjudication  of  amount 
due,  so  as  to  support  action  at  law.  Sey- 
mour v.  Du  Bois,  145  F  1003.  Decree  for 
alimony  or  maintenance  become  due  in  fu- 
ture and  payable  in  instalments  held  not 
a  final  decree  requiring  full  faith  and  credit 
under  Federal  const,  until  court  rendering 
It  fixes  specific  amount  due  either  by  pro- 
ceedings in  original  action  or  by  independ- 
ent action.  Hunt  v.  Monroe  [Utah]  91  P 
269.  A  decree  for  alimony  and  costs  will 
support  an  action  in  another  state  in  so  far 
as  it  is  for  a  sum  due  at  the  time  of  its 
rendition  and  which  is  absolutely  awarded, 
but  not  with  respect  to  future  payments, 
for  which  it  provides,  but  as  to  which  it 
remains  subject  to  modification  at  any 
time  in  the  discretion  of  the  court.  Israel 
v.   Israel    [C.   C.    A.]    148   F   576. 

51.  Where,  after  judgment  in  circuit 
court  of  Arkansas  dismissing  cross  bill  and 
death  of  party  affected  thereby,  chancery 
court,  which  had  succeeded  to  equity  juris- 
diction of  circuit  court,  diiected  ex  parte 
the  entry  of  judgment  nunc  pro  tunc  against 
deceased  without  reviving  action  as  required 
by  statute,  held  void  for  want  of  jurisdic- 
tion.    Grlder    v.    Corbin,    116    App.    Div.    818, 


102  NTS  181.  In  action  on  foreign  judg- 
ment purporting  to  have  been  entered  nunc 
pro  tunc  as  amendment  of  former  judgment, 
where  exemplified  copy  of  record  showed 
that  former  judgment  was  signed  by  judge, 
it  cannot  be  treated  as  entered  by  clerk  by 
mistake  so  as  to  authorize  an  amendment, 
for  to  do  so  would  be  to  deny  it  full  faith  and 
credit.     Id. 

52.  Due  process  of  law  is  denied  by  giv- 
ing full  faith  and  credit  to  a  foreign  judg- 
ment in  personam  rendered  without  juris- 
diction of  the  person.  Old  Wayne  Mut.  Life 
Ass'n  V.  McDonough,  204  U.  S.  590,  51  Law. 
Ed.  345.  Death  of  party  after  case  has  been 
fully  submitted  and  while  court  has  same 
under  advisement  does  not  deprive  court  of 
jurisdiction  to  enter  nunc  pro  tunc  as  of 
date  of  submission.  Stilwell  v.  Smith  [Pa.] 
67  A  910.  Where  suit  is  brought  to  admin- 
ister assets  of  insolvent  insurance  com- 
pany and  decree  is  entered  levying  an  as- 
sessment, members  are  sufficiently  bound 
thereby  to  require  an  answer  to  suit  on 
such  decree  in  foreign  state,  although  not 
expressly  made  party  to  suit  In  which  de- 
cree was  rendered.  Swing  v.  Karges  Fur- 
niture Co.,  123  Mo.  App.  367,  100  SW  662. 
Where  assessment  against  stockholders  of 
insolvent  corporation  includes  sum  for  ex- 
penses, for  which  stockholders  are  not  lia- 
ble under  their  contract,  such  assessment  is 
not  conclusive  upon  a  nonresident  stock- 
holder who  was  not  served  and  who  did  not 
appear,  as  corporation  could  not  represent 
him  in  matters  beyond  scope  of  his  con- 
tract liability.  Converse  v.  Aetna  Nat.  Bk., 
79   Conn.    163,   64   A.   341. 

53.  Old  Wayne  Mut.  Life  Ass'n  v.  Mc- 
Donough, 204  U.  S.  590,  51  Law.  Ed.  345; 
Roberts  v.  Leutzke,  39  Ind.  App.  577,  78  NE 
635;  Bank  of  Horton  v.  Knox,  133  Iowa,  443, 
109  NW  201.  Where  record  recital  of  due 
service  on  defendant  is  not  attacked,  evi- 
dence that  attorney  who  entered  appear- 
ance for  defendant  had  np  authority  so  to 
do  is  inadmissible  in  contradiction  of  re- 
cital of  such  appearance.  Converse  v.  Aetna 
Nat.  Bk.,  79  Conn.  163,  64  A.  341. 

54.  Forsyth  v.  Barnes,  228  111.  326,  81  NE 
1028;  Tottle  v.  McClellan  [Ind.  T.]  103  SW 
766;  State  v.  Westmoreland  [S.  C]  56  SE 
673. 

.•55.  Made  motion  to  quash  service  on 
ground  that  he  was  fraudulently  induced 
to  come  within  state  for  sole  purpose  of 
service.  Tottle  v.  McClellan  [Ind.  T.]  103 
SW   766. 

50.  Supreme  court  of  Kansas  held  to  take 
judicial  notice  that  circuit  court  of  Illinois 
is   a  superior   court   of   general   original  ju- 
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unless  the  record  negatives  such  fact,^^  and  the  attacking  party  must  show  lack 
thereof.  A  judgment  based  on  a  penal  statute  will  not  be  enforced  in  states  not 
having  a  similar  statute.^''  Fraud  in  obtaining  a  foreign  judgment,  for  which 
equity  will  enjoin  the  enforcement  of  a  domestic  judgment  based  thereon,  must  af- 
fect the  jurisdiction  or  be  such  as  prevented  applicant  from  presenting  his  defenses.*^" 

§  2.  Matters  adjudicated  and  concluded  hij  foreign  judgment.^''''' ^■'^- '^''^'^ — 
A  valid  foreign  judgment  is  conclusive  of  all  matters  litigated  and  decided  by  it  ^^ 
unless  such  matters  are  outside  of  the  issues."- 

§  3.  Action  on  foreign  judgment.^'^^  ^  ^-  ^-  ^'^^ — A  foreign  judgment  will 
support  an  action  only  when  final  in  character  "^  and  rendered  by  a  court  having  ju- 
risdiction of  the  subject-matter  and  of  the  parties.^*  The  action  must  be  brought 
within  the  period  allowed  by  statute  ^^  by  a  party  having  an  interest  in  the  judg- 
ment,''® and  the  pleadings  must  show  that  the  court  rendering  the  same  was  one  of 
general  jurisdiction  ^''  or  that  the  court  had  jurisdiction  of  the  subject-matter  and 


risdiction.  Bleakley  v.  Barclay  [Kan.]  89 
P  906.  In  action  in  New  York  on  judg- 
ment rendered  in  supreme  court  of  District 
of  Columbia,  judicial  notice  will  be  taken 
of  Act  Cong.  March  3,  1863,  c.  91,  12  Stat. 
763,  establishing  judicial  system  for  Dis- 
trict and  conferring  general  jurisdiction  on 
such  court.  Milliken  v.  Dotson,  117  App. 
Div.   527.    102   NYS   564. 

57.  State  V.  Weber,  96  Minn.  422,  105  NW 
490.  Where  foreign  judgment  is  rendered 
by  court  of  record,  it  w^ill  be  presumed  that 
such  court  was  one  of  general  jurisdiction, 
had  jurisdiction  of  subject-matter  and  the 
parties,  and  rightfully  gave  judgment  there- 
on. Roberts  v.  Leutzke,  39  Ind.  App.  577, 
78    NE    636. 

58.  Presumption  of  jurisdiction  cannot  be 
indulged  where  it  affirmatively  appears 
from  pleadings  or  evidence  to  be  lacking. 
Old  Wayne  Mut.  Life  Ass'n  v.  McDonough, 
204  U.  S.  590,  51  Law.  Ed.  345.  Pleadings 
and  evidence  held  to  destroy  presumption 
of^jurisdiction  to  render  judgment  in  per- 
sonam against  foreign  corporation.  Id. 
Failure  of  officer's  return  of  writ  of  cita- 
tion on  foreign  corporation  to  show  whether 
it  was  served  within  or  witiiout  state, 
whether  certified  copy  of  complaint  accom- 
panied citation,  and  whether  person  served 
was  local  agent,  held  not  to  overcome  pre- 
sumption. Hodge  V.  International  Registry 
Co.,    54   Misc.   442,   105   NYS   1067. 

59.  Prior  to  enactment  of  Code  1906, 
§  2303,  authorizing  wife  or  children  of  one 
paying  money  on  a  "future"  transaction  to 
recover  same,  action  could  not  be  main- 
tained on  foreign  judgment  recovered  under 
similar  statute.  Minkus  v.  Armstrong 
[Miss.]    44  S    32. 

60.  Wilson  V.  Anthony  [N.  J.  Eq.]  66  A 
907.  Averments  that  plaintiff  therein  did 
not  file  complaint  until  day  judgment  was 
entered  and  made  false  affidavits  as  to  in- 
debtedness held  insufficient.     Id. 

Ol.  Validity  of  sale  under  trust  deed. 
Weyburn  v.  Watkins  [Miss.]  44  S  145. 
TV'here  will  was  admitted  to  probate  in  New 
York,  testator's  domicile  and  duly  authen- 
ticated copy  of  will  and  probate  decree  was 
filed  in  recorder's  office  of  county  where 
land  was  located  in  Missouri,  and  no  con- 
test   was    instituted    under    Rev.     St.     1899, 


§§  4622,  4623  (Ann.  St.  1906,  pp.  2509,  2515), 
within  five  years,  foreign  decree  was  con- 
clusive "on  question  whether  will  was  re- 
voked by  marriage.  Cohen  v.  Herbert  [Mo.] 
104  SW  84.  Judgment  of  probate  court  of 
another  state  admitting  will  to  probate  is 
not  open  to  collateral  attack.  Stevens  v. 
Oliver,  200  Mo.  492,  98  SW  492.  Where  with- 
drawing stockholder  in  Savings  &  Loan  As- 
sociation brought  action  to  determine 
amount  he  was  entitled  to,  judgment  ren- 
dered therein  is  conclusive  of  amount  in 
suit  on  judgment.  Tillinghast  v.  U.  S.  Sav. 
&  Loan   Co..    99   Minn.    62,   108   NW   472. 

62.  Where  judgment  is  not  responsive  to 
the  issues  it  is  void.  Roberts  v.  Leutzke, 
39  Ind.  App.  577,  78  NE  635. 

63.  See  ante,   §   1. 

64.  See  ante,  §  1.  Froeign  judgment  will 
be  enforced  only  so  far  as  court  had  juris- 
diction of  subject-matter,  hence  decree  of 
divorce  in  Washington  held  not  to  pass  in- 
terest in  land  in  Nebraska.  Fall  v.  Fall 
[Neb.]    113  NW   175. 

65.  Where  judgment  was  obtained  in  Ne- 
braska In  1892,  action  thereon  in  Iowa  in 
1902  was  not  barred  by  limitations,  there 
being  no  Nebraska  statute  limiting  time 
for  suing  thereon  and  Iowa  fixing  twenty 
years  as  the  limitation.  Mahoney  v. 
State  Ins.  Co.,  133  Iowa,  570,  110  NW  1041. 
AVhere  foreign  judgment  has  been  revived 
in  state  rendering  it,  action  thereon  may 
be  maintained  in  Idaho  any  time  during 
statutory  period  of  limitations  from  such 
revival.  Leman  v.  Cunningham,  12  Idaho, 
135,    85   P  212. 

66.  Divorce  decree  directing  plaintiff's 
husband  to  pay  certain  monthly  sum  to 
designated  person  for  use  of  children  dur- 
ing minority  held  not  to  enable  him  to  sue 
thereon.  Hunt  v.  Monroe  [Utah]  91  P  269. 
And  where  complaint  shows  on  its  face  that 
no  cause  of  action  exists  in  plaintiff,  such 
defect    may    be    reached    by    demurrer.     Id. 

67.  Jurisdiction  presumed,  see  ante,  §  1. 
Where  complaint  shows  action  commenced 
in  foreign  court  of  general  jurisdiction,  ap- 
pearance of  defendant  therein,  and  rendi- 
tion of  judgment  sued  upon,  it  is  sufficient 
though  it  contains  no  pleadings  and  does 
not  show  that  judgment  was  responsive  to 
issues.  Roberts  v.  Leutzke,  39  Ind.  App. 
577,   78   NE    635. 
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parties.*®  Tlic  pendency  of  a  suit  to  set  aside  a  judgment  is  usually  sufficient  to 
prevent  judgment  in  an  action  thereon/^  although  if  such  action  is  allowed  to  go  to 
judo-ment  such  judgment  is  valid  in  the  absence  of  fraud/**  notwithstanding  the 
basic  judgment  is  subsequently  vacated.''^ 

Defenses.^^^ '  ^-  ^-  ^^^^ — Since  a  foreign  judgment  is  conclusive  of  all  matters 
which  were  or  which  might  have  been  litigated  in  the  action,'^  no  defense  can  be 
interposed  which  goes  to  the  merits  of  the  controversy,"  but  lack  of  jurisdiction  may 
alwa3's  be  asserted.'* 

Proof  of  foreign  judgments.^^^'' ^- ^- '^''^~ — The  Federal  statutes  provide  for 
the  authentication  '^^  of  judgments  of  courts  of  general  jurisdiction.'*'  State  stat- 
vAes  also  frequently  regulate  the  same  matter.'''  "VMiere  a  judgment  record  is  ad- 
mitted though  not  duly  authenticated,  such  defect  may  be  remedied  in  New  York 
by  presentation  of  a  proper  record  on  appeal.'*  Where  jurisdiction  is  denied,  judg- 
ment must  be  accompanied  by  proof  thereof.^^ 

Foreign  Laws,  see  latest  topical  index. 

FORESTRY    AND    TIMBER. 

§  1.     Protection  and  Regulation  of  Forests  I   (1410).       Scaling    and    Measurement     (1414). 
and  Trees    (140S).  HauUng      and      Floatage      (1414).        Actions 

§  2.     Loss     and     Lumbering;     Boom^     and      (1415). 
Floatage  (1410).    Contracts  and  Conveyances  I 

The  scope  of  this  topic  is  noted  below. ^"^ 

§  1.     Protection    and    regulation    of    forests    and    trees.^^^  "^  "^-  ^-  ^'^^^ — Where 


68.  In  pleading  judgment  of  justice  of 
peace,  complaint  must  show  jurisdictional 
facts  unless  statutory  method  prescribed  by 
S  6871,  Rev.  Codes  1905,  is  followed.  Strecker 
V.  Railson  [N.  D.]  Ill  NW  612.  Pleading 
must  be  couched  in  exact  language  of  Rev. 
Codes  1905,  §  6871,  using  the  words  "duly 
given  or  made"  or  words  of  the  exact  equiv- 
alent thereof.  Id.  In  action  on  judgment 
rendered  by  court  of  special  jurisdiction, 
general  averment  that  judgment  was  given 
as  authorized  by  §  372,  Burns'  Ann.  St.  1901, 
is  sufficient.  Hardin  v.  Hardin  [Imd.]  81 
NE  60.  Application  for  writ  of  habeas  cor- 
pus based  on  foreign  divorce  decree  which 
fails  to  show  that  court  was  one  of  general 
jurisdiction  or  had  jurisdiction  of  the  sub- 
ject-matter or  parties  is  defective.  Id. 
Where  suit  Is  brought  by  trustee  of  in- 
solvent insurance  company  on  a  foreign  de- 
cree levying  assessment  under  statutes  •  of 
domiciliary  state,  petition  must  allege  that 
court  rendering  such  decree  had  jurisdic- 
tion of  subject-matter.  Swing  v.  Karges 
Furniture  Co.,   12.^  Mo.  App.   367.   100  SW  662. 

69.  Parker  v.  Bowman  [Ark.]   104  SW  158. 

70.  Where  there  was  nothing  to  show 
thait  plaintiff,  assignee  of  judgment,  knew 
of  want  of  service  in  original  action,  mere 
fact  that  he  proceeded  after  institution  of 
suit  to  vacate  Is  not  fraud.  Parker  v.  Bow- 
man   [Ark.]    104    SW    158. 

71.  Parker  v.  Bowman   [Ark.]   104  SW  158. 

72.  See  ante,    §    2. 

73.  Stilwell   V.    Smith    [Pa.]    67   A   910. 

74.  Want  of  jurisdiction  in  court  to  set 
aside  judgment  of  dismissal  and  to  render 
judgment  sued  on^  luay  be  asserted  as  de- 
fense whatever  remedies  the  local  practice 
may  afford.  Wetmore  v.  Karrick,  205  U.  S. 
141.    51    I-.aw.    Ed.    745. 

75.  Authentication  of  record  of  judgment 


held  in  substantial  conformity  to  Rev.  St. 
§  905  (U.  S.  Comp.  St.  1901,  p.  677).  Sey- 
mour V.  Du  Bois,  145  F  1003. 

76.  Rev.  St.  §  905  (U.  S.  Comp.  St.  1901, 
p.  677)  held  not  to  apply  to  judgment  in 
justice  court.  Strecker  v.  Railson  [N.  D.] 
Ill  NW  612.  Filing  of  transcript  of  judg- 
ment of  justice  with  clerk  of  district  court 
held  not  to  make  it  a  judgment  of  such 
court  so  as  to  authorize  its  authentication 
as  a  judgment  thereof.  Strecker  v.  Rail- 
son    [N.   D.]    Ill  NW   612. 

77.  Transcript  of  justice  of  peace  of  for- 
eign state  must  be  authenticated  in  accord- 
ance with  Code  Civ.  Proc.  §  415,  and  not 
§  414,  which  relates  to  judgments  of  courts 
of  record.  Gordon  Bros.  v.  Wageman  [Neb.J 
108  NW  1067.  Re.v.  Codes  N.  D.  1905,  §  7292, 
providing  for  exemplification  of  records, 
held  inapplicable  to  judgment  rendered  in 
justice  court.  Strecker  v.  Railson  [N.  D.J 
ill  NW  612.  Where  transcript  of  foreign 
judgment  was  authenticated  as  required  by 
Burns'  Ann.  St.  1901,  §§  458,  479,  and  exhib- 
ited a  personal  judgment  against  defendant 
rendered  by  court  of  general  jurisdiction, 
held  admissible  as  prima  facie  evidence  of 
debt  though  not  containing  any  pleadings 
or  issues.  Roberts  v.  I-ieutzke,  39  Ind.  App. 
577,    78    NE    635. 

78.  Milliken  v.  Dotson,  117  App,  Div.  527, 
102   NYS   564. 

70.  Swing  V.  St.  Louis  Refrigerator  & 
Wooden   Gutter  Co..   78   Ark.   246,    93   SW  978. 

80.  It  Inolndes  the  regulation  and  protec- 
tion of  forestry  and  matters  of  contract  re- 
lating   to    logging    and    floatage. 

It  cxoludeN  regulations  designed  to  pre- 
vent fire  (See  Fires,  9  C.  L.  1361),  timber 
rights  on  the  public  domain  (see  Public 
Lands,  8  C.  L.  1486),  floatage  rights  in  navi- 
gable waters   (see  Navigable  Waters,  8  C.  L. 
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lands  paid  for  by  the  state  are  held  under  a  restricted  agency  by  a  university  for  the 
purpose  of  instruction  in  scientific  forestry,^^  the  state  has  an  interest  in  them  suf- 
ficient to  enable  it  to  invoke  the  aid  of  the  courts  for  the  protection  of  the  forests 
thereon,^^  and  neither  the  university  *^  nor  one  claiming  under  it  will  be  permitted 
to  destroy  the  forests.^*  Under  the  Federal  constitution,  congress  has  power  to  es- 
tablish forest  reserves  ^^  and  to  provide  for  the  making  of  rules  and  regulations  as  to 
their  use/^  and  no  state  legislation  or  policy  can  interfere  with  this  right  or  em- 
barrass its  exercise.®^  An  indictment  will  lie  to  punish  ^^  and  an  injunction  will  lie 
to  prevent  the  violation  of  regulations  made  by  the  executive  department  of  the 
United  States  government  for  the  protection  of  forest  reservations.*''  The  constitu- 
tion of  New  York  provides  for  the  preservation  of  lands  constituting  the  forest  pre- 
serves.""     Penalties  have  been  provided  for  the  unlawful  cutting  of  the  trees  of  an- 


1083),  sale  of  manufactured  lumber  (see 
Sales,  8  C.  L.  1751),  and  matters  of  tres- 
pass (see  Trespass,  8  C.  I*  2147)  and  waste 
(see  "Waste,   8   C.  L.   2261). 

81.  Under  Laws  1898,  p.  230,  c.  122,  au- 
thorizing- Cornell  University  to  acquire,  at 
tlie  expense  of  the  state,  forest  lands  for 
the  conduct  of  experiments  in  forestry,  the 
university  was  agent  of  the  state  with  spe- 
cial and  restricted  powers.  People  v. 
Brooklyn  Cooperage  Co.  [N.  Y.]  79  NB  866. 
The  statute  is  constitutional,  since  the  state 
had  never  been  vested  with  the  legal  title 
to  the  lands;  art.  7,  §  7,  of  the  constitution 
providing"  that  the  lands  of  the  state  consti- 
tuting the  forest  preserve  shall  be  kept  as 
a  wild  forest,  and  that  timber  thereon  shall 
not  be  sold,  removed,  or  destroyed,  is  not 
violated  (Id.),  nor  is  art.  8,  §  9,  providing 
that  neither  the  credit  nor  the  money  of 
the  state  shall  be  given  or  loaned  to  or  in 
aid  of  any  associated,  corporation,  or  pri- 
vate   undertaking,    violated     (Id.). 

82.  State  entitled  to  injunction  to  re- 
strain cutting  and  removing  of  timber  by 
party  claiming  under  the  university.  Peo- 
ple V.  Brooklyn  Cooperage  Co.  [N.  Y.]  79 
NE  866. 

S3.  Under  Laws  1898,  p.  230,  c.  122,  au- 
thorizing Cornell  University  to  acquire,  at 
the  state's  expense,  forest  lands  for  experi- 
ments in  forestry  and  to  raise,  cut,  and  sell 
timber  of  such  species  and  quantities  as  it 
may  deem  best  for  forestry  purposes,  it  be- 
ing provided  that  after  thirty  years  the 
lands  should  be  conveyed  to  the  state,  a 
contract  between  the  university  and  a  pri- 
vate corporation  requiring  the  former  to 
cut  and  deliver  for  fifteen  years  wood  to  a 
given  amount  as  required  is  hostile  to  the 
scheme  of  the  act  and  will  be  enjoined. 
People  V.  Brooklyn  Cooperage  Co.  [N.  Y.] 
79  NE  866. 

84.  A  corporation  dealing  with  the  uni- 
versity holding  the  lands  as  above  de- 
scribed, having  notice  of  its  special  and 
restricted  powers  as  to  the  land,  contracted 
with  it  in  relation  thereto  at  its  peril  and 
was  bound  by  the  provisions  of  the  statute 
giving  the  university  its  authority,  and 
therefore  could  not  cut  and  remove  the  tim- 
ber on  the  lands.  People  v.  Brooklyn  Coop- 
erage Co.    [N.  Y.]    79   NE   866. 

85.  Under  art.  4,  §  3,  which  provides 
"that  congress  shall  have  the  power  to  dis- 
pose of  and  make  all  needful  rules  and  reg- 
ulations   respecting    the    territory    or    other 
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property  belonging  to  the  United  States," 
congress  had  the  power  to  pass  act  June  4, 
1897,  c.  2,  30  Stat.  35,  36.  United  States  v. 
Shannon,  151  F  863. 

86.  The  delegation  of  the  power  to  make 
rules  and  regulations  to  the  secretary  of 
the  interior  is  within  the  constitutional 
right  of  congress  (United  States  v.  Shan- 
non, 151  F  863;  United  States  v.  Domingo, 
152  F  566),  and  the  rules  and  regulations, 
regarding  the  use  of  forest  reserves  for 
grazing,  of  October  3,  1903,  are  not  beyond 
the  power  delegated  (United  States  v.  Shan- 
non, 151  F  863).  Act  June  4,  1897,  c.  2,  by 
prescribing  the  same  penalty  as  provided 
in  act  June  4,  1SS8,  effectually  provides  pen. 
alties  for  its  violation,  although  the  of- 
fenses in  the  two  acts  are  different.  United 
States   V.   Domingo,    152   F   566. 

87.  Ordinance  No.  1,  Const.  Mont,  pro- 
viding that  "the  people  inhabiting  the  said 
proposed  state  of  Montana  do  agree  and  de- 
clare that  they  forever  disclaim  all  right 
and  title  to  the  unappropriated  public  lands 
lying  within  the  boundaries  thereof,"  was 
adopted  in  accordance  with  the  Enabling 
Act  of  congress  and  shows  knowledge  of 
this  ownership  and  right  of  control.  United 
States  v.  Shannon,  151  F  863.  The  right  of 
the  United  States  government  to  regulate 
the  use  of  forest  reserves  for  grazing  is 
paramount  to  the  policy  of  the  state  of 
Montana  to  allow  cattle  to  run  at  large  on- 
public   or   unfenced   lands.     Id. 

88.  Violation  of  rule  forbidding  pastur- 
ing of  live  stock  without  a  permit  is  pun- 
ishable under  act  June  4,  1897,  30  Stat.  35 
(U.  S.  Comp.  St.  1901,  p.  1540).  United  States 
V.  Deguirro,  152  F  568.  Regulation  72  of 
the  secretary  of  the  interior  which  forbids 
any  grazing  or  driving  of  live  stock  upon, 
on.  or  across  a  forest  reservation  without  a 
permit  is  not  a  law  but  only  a  rule,  and 
valid  (United  States  v.  Domingo,  152  F  566), 
while  the  part  prescribing  a  fine  and  im- 
prisonment for  such  unpermitted  acts  is  in- 
valid, but  may  be  treated  as  surplusage 
which  does  not  invalidate  the  balance  of  the 
rule    (Id.). 

89>  Grazing  without  permit  from  the  sec- 
retary of  the  interior  or  commissioner  of  the 
general  land  office  and  in  disregard  of  rules 
and  regulations  contained  in  the  compilation 
of  October  3,  1903,  restrained.  United  States 
V.  Shannon,  151  F  863. 

90.  Art.  7,  §  7.  People  v.  Fisher,  116 
App.    Div.    677,    101    NYS    1047.     The    forest. 
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other  against  his  consent  in  some  states.^^  Injunction  will  issue  to  restrain  the  un- 
lawful cutting  of  timber/2  i^^j.  equity  has  no  jurisdiction  to  grant  relief  for  an  un- 
lawful cutting  or  conversion  where  the  remedy  is  adequate  at  law.°^  The  Pennsyl- 
vania act  prohibiting  the  cutting  of  timber  on  state  lands  applies  to  growing  trees 
of  any  size.^*  Willfulness  or  intent  is  not  essential  to  the  offense.''^  Violations  of 
the  act  must  be  prosecuted  by  indictment  at  quarter  sessions.^" 

§  2.  Logs  and  lumbering ;  looms  and  floatage.^^^ ''  ^-  ^-  ^"^^ — Questions  in- 
volving public  and  private  rights  on  legally  navigable  waters,^^  contracts  relating 
to  sales  of  manufacturing  lumber/®  and  questions  concerning  the  measure  of  dam- 
ages for  breach  of  timber  contracts,  are  discussed  in  separate  articles/'*  as  is  the 
right  to  condemn  land  for  haulways  and  other  logging  purposes.^ 

Contracts  and  conveyances. — Growing  timber  is  a  part  of  the  realty,-  and  con- 


fish,  and  game  law,  Laws  1900,  p.  61,  c.  20, 
§  216,  provides  that  the  forest  preserve 
shall  include  lands  owned  or  hereafter  ac- 
quired by  the  state.  Id.  The  holding-  of  a 
belt  of  timber  land  in  connection  with  its 
canal  system  is  not  inconsistent  with  its 
being  part  of  the  forest  preserve,  the  pur- 
pose being  not  to  cut  the  timber  and  de- 
vastate   the    land,    but    the    reverse.     Id. 

91.  Treble  damages  under  Gen.  St.  1902, 
§  1097.  Avery  v.  White,  79  Conn.  705,  66  A 
517.  Defendant  who  sent  his  agents  on 
plaintiff's  land  to  cut  trees  of  a  certain  size 
is  liable  nevertheless  for  smaller  trees  cut, 
it  not  being  shown  that  the  smaller  stuff 
was  necessarily  cut  to  get  at  and  remove 
the  larger  timber.  Id.  State  held  entitled 
to  penalties  for  cutting  timber  on  state 
lands  under  forest,  fish,  and  game  law 
(Laws  1900,  pp.  63,  64,  c.  20,  §  222).  People 
V.   Fisher,    116    App.    Div.    677,    101   NYS    1047. 

92.  See,  also.  Injunction,  8  C.  L.  279.  Cut- 
ting down  trees  and  bushes  is  waste,  and 
injunction  lies  to  restrain  the  threatened 
continuance.  Hatton  v.  Gregg  [Cal.  App. J 
88  P  594.  Injunction  granted  although  de- 
fendant was  solvent  and  plaintiff  had  not  a 
"perfect  title"  as  required  in  some  cases  bj' 
Civ.  Code  1895,  §  4927,  where  the  damages 
were  irreparable  and  the  evidence  showed 
that  the  acts  were  constantly  recurring  and 
a  multiplicity  of  suits  probable.  Lewis  v. 
Hutchinson,  127  Ga.  789,  56  SB  998.  Held 
error  to  refuse  injunction  where  the  dam- 
age would  be  irreparable.  Baker  v.  Davis, 
127  Ga.  649,  57  SE  62.  Injunction  granted 
on  the  ground  of  irreparable  injury  to  the 
plaintiff.  Burton  v.  O'Neill  Mfg.  Co.,  126 
Ga.  805,  55  SE  933.  In  action  of  trespass 
in  cutting  timber,  plea  of  title  by  adverse 
possession  overruled,  cutting  timber  on  land 
not  constituting  possession.  Morgan  v.  Pott 
[Mo.  App  ]  101  SW  717.  Where  an  oral  ex- 
tension of  time  for  removal  of  timber  was 
given  in  consideration  of  payment  of  taxes, 
an  injunction  to  restrain  removal  of  timber 
thereunder  refused  on  ground  that  no  case 
was  made  out  and  equity  would  not  aid  to 
enforce  a  forfeiture.  Wallace  v.  Kelley,  148 
Mich.  336,  14  Det.  Leg.  N.  230,  111  NW  1049. 
Injunction  dissolved,  no  grounds  for  equit- 
able relief.  Godwin  v.  Phifer  [Fla.]  41  S 
597.  Right  to  injunction  barred  by  statute 
of  limitations,  Revisal  of  1905,  §  391  [4], 
limiting  rights  of  action  to  ten  years  after 
they  accrue.  Bernhardt  v.  Hagamon,  144 
X.  C.   526,   57   SE   222. 


93.  Injunction  to  restrain  cutting  after 
time  specified  in  deed  refused.  McCarty  v. 
Wilson    [Ark.]    98   SW    682. 

1)4.  Act  Feb.  25,  1901  Commonwealth  v. 
LaBar,  32  Pa.  Super.  Ct.  228. 

95.  Commonwealth  v.  LaBar.  3'2  Pa.  Super. 
Ct.    228. 

96.  Justice  has  no  authority  to  entertain 
vsummary  proceeding.  Commonwealth  v.  La- 
Bar, 32   Pa.   Super.   Ct.   288. 

9T.     See  Navigable   Waters,   8  C.  L.   1083. 
9S.      See    Sales.    8   C.   L     1751. 
99.     See  Damages,  9  C.  L.  869. 

1.  See  Eminent  Domain,   9   C.   L.   1073. 

2.  See  EmtUf  men  -^  and  Natural  Prod- 
ucts, 9  C.  .L  1072.  Midyette  v.  Grubbs  [N.  C] 
y.S  SE  795;  North  Geoigia  Co.  v.  Bebee  [Ga.] 
£7  SE  873.  So  provided  by  Georgia  Code 
1895,  §  3045.  Marthinson  v.  King  [C.  C.  A.] 
150  F  48.  Where  a  testator  had  excepted 
growing  timber  from  a  deed  of  land,  Avith 
a  right  for  forty  years  to  enter,  cut,  and 
remove  it,  the  timber  at  his  death  was  real 
estate  and  passed  to  his  heirs  who  were 
limited  to  forty  years  in  which  to  remove 
it.  Williams  v.  Jones  [Wis.]  Ill  NW  505. 
Testator  had  an  interest  in  so  much  of  the 
soil  as  was  necessary  to  sustain  the  timber. 
Id.  Where  a  right  to  timber  held  to  be 
real  estate  was  not  treated  as  such  by  an 
executrix  and  not  converted  in  personalty 
as  directed  in  will,  acts  of  the  heirs  in  re- 
gard to  it  held  to  be  an  election  to  treat  it 
Eis  real  estate.  Id.  Contract  for  sale  of 
certain  trees  construed  to  create  an  estate 
in  fee  in  the  trees  with  an  interest  in  the 
soil  .sufficient  for  their  growth,  although  the 
fee  to  the  soil  remained  in  the  owner. 
North  Georgia  Co.  v.  Bebee  [Ga.]  57  SE  873. 
Trees  standing  on  land  are  part  of  the  land, 
the  title  to  which  can  be  passed  by  a  stat- 
utory deed.  Morgan  v.  Pott  [M».  App.]  101 
SW  717.  A  sale  of  growing  or  standing 
timber  is  a  contract  concerning  an  interest 
in  lands,  and  within  the  statute  of  frauds. 
Richbourg  V.  Roes  [Fla.]  44  S  69.  Where 
a  sale  of  standing  timber  is  not  made  m 
contemplation  of  their  immediate  severance, 
they  do  not  become  personal  property  (Bell 
County  Land  &  Coal  Co.  v.  Moss,  30  Ky.  L. 
R.  6,  97  SW  354),but  where  trees  sold  are 
to  be  immediately  severed  from  the  soil  and 
carried  away  the  sale  is  of  personal  prop- 
erty and  not  of  an  interest  in  land  (Gra- 
ham v.  West,  126  Ga.  624,  55  SE  931).  Crude 
turpentine  in  boxes  in  a  state  to  be  dipped 
up    is    personal    property    and    subject    to    re- 
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tracts  and  conversances  relating  thereto  are  governed  by  the  laws  applicable  to  con- 
tracts concerning  that  kind  of  proj^erty.^  An  attempted  oral  conveyance  constitutes 
a  mere  revocaiDle  license  to  enter  upon  the  premises  and  cut  and  remove  the  growth.* 
An  oral  surrender  of  an  estate  in  standing  timber  is  ineffectual  to  revest  the  owner 
with  the  title. ^  Under  the  Alabama  statute  a  conveyance  of  timber  on  a  homestead 
requires  an  acknowledgment  by  a  wife.'^  A  contract  concerning  growing  trees,  as 
part  of  the  realty,  will  in  proper  cases,  like  chattels  of  peculiar  value,  be  specifically 
enforced."  The  essential  elements  of  agreements  for  the  sale  or  removal  of  timber 
depend  upon  the  ordinary  principles  of  contract  law,^  including  those  in  regard  to 
delivery  ^  and  consideration.^"  Fraud  vitiates  the  contract  as  in  other  cases.^^  The 
usual  rules  of  interpretation  apply,  intention  being  the  primary  consideration.^^ 


plevin.  Richbourg  v.  Rose  [Fla.]  44  S  69. 
Replevin  failed  because  occupation  of  the 
land  annually  for  turpentine  purposes  was 
adverse  possession  which  ousted  the  con- 
structive possession  of  the  plaintiff  who 
only    claimed    under   a    paper    title.     Id. 

3.  Willie  a  contract  for  the  sale  of  stand- 
ing timber  is  within  the  statute  of  frauds 
and  must  be  in  writing,  the  right  to  forfeit 
it  for  nonremoval  witliin  the  time  specified 
may  be  waived  by  parol.  Wallace  v.  Kel- 
ley,  148  Mich.  336,  14  Det.  Leg.  N.  230,  111 
NW  1049.  Contract  for  transporting  and 
manufacturing  logs  into  lumber  and  selling 
same,  first  paying  plaintiff  a  given  rate  per 
1,000  and  dividing  the  balance  equally  after 
deducting  the  cost  of  manufacture  and  sale, 
is  not  within  the  statute  of  frauds  (Wis- 
consin Sulphite  Fibre  Co.  v.  Jeffris  Lumber 
Co.  [Wis.]  Ill  NW  237),  and  a  parol  modi- 
fication without  new  consideration  was 
valid  (Id.).  An  instrument  reciting  that 
the  owner  of  land  was  agreed  to  let  a  per- 
son put  a  steam  mill  on  it  and  cut  timber 
at  a  certain  price  per  thousand  feet,  which 
is  agreed  to,  does  not  convey  the  timber 
for  lack  of  words  of  conveyance  (Tremaine 
v.  Williams,  144  N.  C.  114,  56  SB  694),  nor, 
though  recorded,  does  it  amount  to  a  notice 
to  a  purchaser  under  Revisal  1905,  §  980, 
relating  to  registration  of  conveyances 
valid  as  passing  property  against  purchasers 
from  grantor  (Id.),  and  even  if  good  as  a 
conveyance  the  instrument  is  void  for  lack 
of  description  of  the  tract  on  which  the 
timber  stood  in  the  absence  of  evidence  that 
only  one  tract  was  owned  (Id.).  A  con- 
veyance of  timber  for  sawmill  purposes  to 
be  removed  in  a  limited  time  is  a  sale  of 
real  estate  and  not  a  lease.  McLendon  Bros. 
V.  Finch  [Ga.  App.]  58  SE  690.  Being  a 
deed  and  not  a  lease,  it  is  within  the  pur- 
view of  Civ.  Code  1895,  §  3613,  providing 
that  in  a  sale  of  land  there  is  no  implied 
warranty  of  title  and  it  is  to  be  treated  as 
a  quit  claim  deed.  Id.  The  time  limit  for 
removal  is  not  a  limitation  directly  upon 
the  estate  owned  in  the  timber  but  upon 
the  concurrent  license  of  ingress  and  egress 
necessary  to   use   the   timber.     Id. 

4.  A  written  contract  not  acknowledged 
and  evidently  not  intended  to  be  recorded 
and  having  none  of  the  phrases  common 
to  deeds  nor  apt  words  to  convey  a  present 
interest  in  the  timber  grants  a  mere  li- 
cense, revocable  by  a  subsequent  sale. 
Polk  V.  Carney  [S.  D.]  112  NW  147.  In- 
strument duly  acknowledged  and  recorded 
held  to  be  a  deed  of  sale  of  standing  timber 


and  a  lease  of  land  for  turpentine  purposes, 
and  not  revoked  by  a  later  conveyance  of 
thie  land  by  the  grantor.  Richbourg  v. 
P>.ose  [Fla.J  44  S  69.  A  license  to  cut  tim- 
ber founded  on  a  valuable  consideration 
and  coupled  with  an  interest  is  irrevocable. 
Davis  V.  Miller  Brent  Lumber  Co.  [Ala,] 
44  S  639. 

5.  Nor  will  it  work  an  estoppel  if  the 
owner  does  not  act  on  it.  Warren  v.  Ash 
[Ga.]    58   SE   858. 

6.  Under  Code  1896,  §  2034,  requiring 
the  wife's  separate  acknowledgement  to  a 
deed  of  the  homestead.  Davis  v.  Miller 
Brent  Lumber  Co.    [Ala. J    44   S   639. 

7.  Remedy  at  law  adequate  and  relief 
refused.  Marthinson  v.  King  [C.  C.  A.]  150 
F  48. 

S.      See   Contracts,    9    C.   L.    654. 

9.  Payments  made  by  vendee  and  acts 
of  vendor  in  allowing  vendee  to  scale  and 
brand  logs  held  to  amount  to  a  delivery  and 
to  vest  title  in  vendee.  Chaney  v.  South- 
erland  Innes  Co.,  80  Ark.  572,  98  SW  967. 
Where  a  defendant  agreed  to  build  a  boom 
and  try  to  stop  logs  and  pay  for  those 
caught,  but  the  logs  broke  the  boom  with- 
out the  defendant's  fault,  held  no  delivery 
of  the  logs.  Southern  Pine  Lumber  Co.  v. 
Cameron  &  Co.  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.    1,    101    SW    488. 

10.  The  plaintiff's  extra  trouble  and  ex- 
pense in  having  the  logs  ready  at  the  ear- 
lier date  set  in  the  modification  of  the 
original  contract  was  sufficient  considera- 
tion to  uphold  the  new  contract.  Asher  v. 
Garrard  [Ky.]  101  SW  889.  Consideration 
expressed  in  contract  for  cutting  timber  for 
a  specified  time  and  giving  a  right  to  an 
extension  if  desired  held  to  include  the 
privilege  of  extension  as  well  as  the  pres- 
ent right.  Baker  v.  Davis,  127  Ga.  649,  57 
bE    62. 

11.  Evidence  insufHcient  to  show  an  in- 
tentional conversion  by  the  defendant  or 
that  its  separate  account  of  plaintiff's 
logs  was  inaccurate.  Wisconsin  Sulphite 
Fiber  Co.  v.  Jeffries  Lumber  Co.  [Wis.]  Ill 
NW  237.  The  right  to  an  action  for  deceit 
for  procuring  a  deed  to  timber  by  false 
representations  is  not  dependent  upon  the 
removal  of  the  timber.  See,  also.  Fraud 
and  Undue  Influence,  7  C.  L.  1813.  Modlin 
V.  Roanoke  R.  &  Lumber  Co.  [N.  C]  58  SE 
1075. 

12.  Where  by  its  charter  a  dam  and  im- 
provement company  was  authorized  to 
charge  on  the  "stimipaKe  scale,"  in  the  ab- 
sence   of    an    agreement    as    to    a    scaler,    a 
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contract   was    implied    that   a   scale    made    in 
accordance     with     the     method     customarily 
adopted  by   scalers   and   between   landowners 
and  operators   and  recognized  as  the  stump- 
age      scale      should      control.        Madunkeunk 
Dam    &    Improvement   Co.    v.    Allen    Clothing 
Co.   [Me.J   66  A    537.    An  equivocal  addendum 
to     a     deed      of     supposed      mineral      which 
reserved    the    timber,    giving    the    timber    to 
both     grantee     and     grantor,     construed     to 
give    the    grantee    the    right    only    to    such 
timber    as    was    needed    for    mining    opera- 
tions.    Shenandoah   Land   &   Anthracite   Coal 
Co.  v.  Clarke,  106  Va.  100,  55  SE  561.  Where 
a    contract    provided    for    a    joint-adventure 
for    the    sale    and    manufacture    of    plaintiff's 
logs  into  lumber  and  required  the  defendant 
to     keep     separate     accounts,     held     that    by 
necessary     implication     the     defendant's     ac- 
counts   formed   the   primary   basis    of   settle- 
ment and  method  used  was  erroneous.    Wis- 
consin Sulphite  Fiber  Co.  v.  Jeffries  Lumber 
Co.     [Wis.]     Ill    NW    237.     Where    the    con- 
tract   provided    that    the     defendant    should 
deduct    the    "actual    cost"    of    planing,    load- 
ing, and  selling  lumber,  he  was  not  entitled 
to     charge     the     reasonable     value     or     the 
customary    charge    (Id.),    nor    to    charge    as 
part  of  the  expense  of  manufacture  for  belt- 
ing,   repairs    to    machinery    and    tools,    and 
new     tools     (Id.),     nor     to     charge     for     the 
cost  of  loading  works    (Id.),   and   to   charge 
for    the   difference   between    value   of   lumber 
used     in     a    tramway     built     to     handle     the 
lumber,    when    it    was    new    and    its    value 
when    the    tramway    was    torn    down.      (Id). 
Taxes  were  properly  charged  as  an  expense. 
Id.     Where  a  lease   gave   the  lessee   "a  right 
of  way   fifty   feet  wide,   to   be   used  for  log- 
ging   purposes     either    for     a    road,     flume, 
tram    or    in    any    manner    the    party    of    the 
second    part    may    decide    upon    as    will    best 
meet    their   needs,"    the    lessee   was   not   con- 
lined   to    use    the    right   of   way    for  the   pur- 
poses   of    a    road,    flume    or    tram,    but    were 
entitled    to    use    a   stream    admittedly    within 
the    limits    of   the    grant    to    float   logs.     Fox 
v.  Miller    [C.  C.  A.]    150   F   320.     Contract  for 
the    sale    of    timber    and    binding    the    seller 
to   haul   and   load   same   on   cars   within   fifty 
miles    of    a    town    for    a    specified    sum    con- 
strued to  be  a  present  sale  of  timber  with  an 
agreement     for    future     services     concerning 
same   (St.  Louis,  etc.,  R.  Co.  v.  Wynne  Hoop 
&    Cooperage    Co.     [Ark.]     99    SW    375),    and 
whenever  logs  were  cut  within  fifty  miles  of 
the  town  the  title  passed  to  the  buyer   (Id.). 
Where    a   contract    for   the    sale    of   standing 
limber  did  not  state  where  or  in  what  direc- 
tion the  timber  should  be  removed,  the  place 
of    exercising    the    right    of    removal,    deter- 
mined by  the  parties,  fixed  the  location  as  if 
stated  in   the  contract.     Boring  Lumber  Co.  v. 
Roots    [Or.]    90   P   487.     Where   a  verbal   con- 
tract  for   the   sale   of   the    timber   at   $3    per 
1,000  feet  was  made  with  the  understanding 
that    if    a   written    contract   was    made    later 
it  should  cover  the  timber  out,  but  the  writ- 
ten   contract    failed    to    do    so,    and    set    the 
price  at  $4  per  1,000  feet,  the  wood  cut  un- 
der   the    verbal    contract    could    only    be    re- 
covered   at    the    rate    of    $3    per    1,000.     Hen- 
drickson    Lumber    Co.    v.    Cretorious    [Ark.] 
101  SW  733.  A  deed  conveying  timber  to  an 
Individual,  his  heirs,  and  assigns,  and  stat- 
ing   that    it    was    understood    that    the    deed 
was  to  be  turned  over  to  a  lumber  company, 


lield   to   be  a  valid   conveyance   to   the   indi- 
vidual,  and   his  conveyance   to   the  company 
was  effectual.  Davis  v.  Miller  Brent  Lumber 
Co.    [Ala.]   44  S  639.     A  contract  for  the  sale 
of    growing    timber    with    the    right    in    the 
grantee  to  enter  and  cut  if  tl:ie  grantor  failed 
to  deliver  is  a  contract  of  pui-cliase  and  not 
a   mere  option.  Mclntosli  v.  Rutland,  88  Miss. 
718,   41   S   372.     The   interest   in   the   proceeds 
of    the    sale    descends    to    the    heirs    of    tlie 
grantor.     Id.     "Trees"    and    "wood"    are    not 
synonymous    terms,    and    a    contract    for    the 
sale    of    "wood    on    a    certain    lot    of    land"^ 
was    held    to    be    an    executory    sale    of    per- 
sonalty and  not  of  realty.      Graham  v.  West, 
126   Ga.    624,   55   SB    931.     Where   the   time   of 
performance    was    extended    sixty    days    for 
$900,    entry    being    made    on    contract,    "the 
$900    paid    shall    apply    on    amount    due    on 
the   'written    contract,"    and    later    the    con- 
tract   was    rescinded,     tlie     entry    was     held 
merely    to    increase    the    purchase    price,    and 
liability   for  a  note  for   $900   ended  with   the 
contract.     Dickey     v.     Smith,     127     Ga.     645, 
56   SE   756.     A  deed  conveying   "all   the  pine, 
oak,    ash,    cypress,    and    poplar    timber    upon" 
a  certain    tract    "containing   forty-two    acres 
more    or    less,    all    pine,    poplar,    and    cypress 
timber    on    said    land    on    the    southern    side 
of    Cooper    swamp    and    in    said    swamp    and 
ravines    construed    to    convey    all    the    pine, 
oak,    ash,    cypress,   and    poplar   on    the   whole 
tract    except    that    part    lying    south    of    the 
swamp    and   conveyed    only    the    pine,    poplar 
and   cypress   timber   there.     Modlin   v.   Roan- 
oke   R.    &    Lumber    Co.    [N.    C]    58    SE    1075. 
Under  a  contract  granting  "all  and  singular 
timber   suitable   for   sawmill   purposes   grow- 
ing   on*"    a    certain    lot,    tlae    word    "timber" 
taken    in    connection   with    the    word    "grow- 
ing"    and    the    rest    of    the     grant    denotes 
"green"    and    not    "dead"    timber.     Handcock 
v.    Massee    &    Felton    Lumber    Co.,    127    Ga. 
698,    56    SE    1021.     Where,    under    a    contract 
selling  all   the   timber  on   certain   land   of   a- 
certain    size    at    a    certain    price    per    1,000, 
to  be  cut  within  a  given  time,  the  defendant 
only     cut     the     larger     trees,     leaving     the 
smaller,  he  was  held  liable  for  all  the   trees 
at   the   contract  rate,   and  judgment  against 
him     based    on    a    different     rate     was     held 
erroneous.     Coat       Lumber       Co.       v.       Pope 
[Miss.]    43    S    434.     A    contract    to    transport 
logs,    under    which    not    less    than    5,000,000- 
feet    per    year    were    to    be    furnished,    con- 
tinues   for    such    period    as    is    necessary    to 
remove    timber    on    lands    described    at    the 
contract    rate.     Gates    v.     Detroit    &    M.     R. 
Co.,    147    Mich.    523,    111    NW    101.     In    a   con- 
tract  of    sale    giving   three   years   to   remove- 
the    logs,    timber    cannot    be    said    to    be    re- 
moved when  it  is  merely  cut  down  and  left 
on   the   land.     Clark   v.   Ingram   Day   Lumber 
Co.    [Miss.]    43  S  813.     Under  a  contract  pro- 
viding   that    the    vendee    should    pay    taxes 
during      his      possession      or      until      certain, 
government    subdivisions    were    released    by 
notice   that  the   timber   had  been   cut  there, 
from,     the     defendant     was     liable     for     the 
taxes     although     certain     suits     questioning 
the  vendor's  title,   and   ultimately  successful, 
were    brought    (Michigan    Iron    &    Land    Co. 
v.   Nester,      147      Mich.      599,      14      Det.      Leg. 
N.    47,    111   NW   177),   and  in   the   absence   of 
the    notice    although    the    vendor    knew    the 
timber    had    been    cut    (Id.),    and    his    heirs- 
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Contracts  for  the  sale  of  timber  to  be  removed  within  a  specified  time  are  generally 
construed  as  sales  of  only  so  many  trees  as  the  vendee  removes  within  the  time  desig- 
nated." If  no  time  i^  fixed  for  its  removal,  the  vendee  has  a  reasonable  time  for 
that  purpose.^*  What  is  a  reasonable  time  depends  upon  the  circumstances  of  each 
particular  case.^^  Trees  may  be  so  conveyed  or  reserved  in  a  deed  as  to  leave  in  one 
person  a  title  in  fee  in  the  soil  and  in  another  a  life  title  in  the  timber.^^  Where 
timber  is  excepted  or  reserved  in  a  deed  and  a  time  or  event  is  specified  upon  which 
the  timber  must  be  cut,  the  reservation  expires  upon  the  happening  of  the  event  or 
the  expiration  of  the  time,^^  whereas  if  no  limitation  is  specified  the  grantee  must 


who  acted  under  the  contract  profltably 
were  liable  also  (Id.).  The  phrase  "at  the 
base"  in  a  deed  conveying'  timber  "twelve 
inches  in  diameter  at  the  base  when  cut" 
at  any  time  during  fifteen  years  means 
"at  the  ground,"  a  local  custom  to  the  con- 
trary notwithstanding.  Banlis  V.  Blades 
Lumber  Co.,  142  N.  C.  49,  54  SE  844.  The 
phrase  "when  cut"  merely  extends  the 
time  of  measurement  from  the  date  of  the 
contract  to  the  time  of  the  actual  cutting. 
Id.  Under  a  contract  to  carry  the  plain- 
tiff's logs  at  $3  per  1,000  feet  and  to  add 
a  given  amount  thereto  for  carriage  of 
other  parties'  freight,  the  additional  amount 
to  be  divided  between  the  parties,  the 
plaintiff  had  a  right  to  make  such  charges 
as  he  pleased  for  the  use  of  his  private 
roads  and  banking  grounds  (Gates  v.  De- 
troit &  M.  R.  Co.,  147  Mich.  523,  111  NW 
101),  but  was  only  entitled  to  the  $3  rate 
for  logs  cut  on  his  own  land      (Id.). 

13.  Michigan  Iron  &  Land  Co.  v.  Nester, 
147  Mich.  599,  14  Det.  Leg.  N  47,  111  NW  177; 
Orman^d  Min.  Co.  v.  Bessemer  City  Cotton 
Mills,  143  N.  C.  307,  55  SE  700.  Failure  to 
remove  within  time  limited  or  a  reasonable 
time  thereafter  held  to  work  a  forfeiture 
of  right  to  timber  (Bell  County  Land  & 
Coal  Co.  v.  Moss,  30  Ky.  L.  B..  6,  97  SW 
354),  since,  the  sale  not  having  been  made 
in  contemplation  of  their  immediate  sever- 
ance, the  trees  did  not  become  personal 
property  (Id.).  Under  a  contract  convey- 
ing log  timber  and  giving  "three  years 
to  remove"  the  logs  from  the  land,  after 
the  expiration  of  three  years  the  grantee 
liad  no  right  to  the  timber  wliether  stand- 
ing or  severed  but  not  removed.  Clark  v 
Ingram  Day  Lumber  Co.  [Miss.]  43  S  813. 
A  conveyance  of  standing  timber  to  be 
remofved  within  a  specified  time  creates 
a  determinable  fee  in  the  timber  (Midyette 
V.  Grubbs  [N.  C]  58  SE  795;  Warren  v.  Ash 
[Ga.]  58  SE  858),  with  a  reverter  to  the 
owner  of  all  trees  not  cut  within  the  time 
limited  (Midyette  v.  Grubbs  [N.  C]  58  SE 
795),  and,  upon  the  decease  of  the  grantee 
intestate,  that  estate  devolves  upon  his 
heir  subject  to  his  widow's  dower  (Id.). 
A  grantor  of  a  determinable  fee  in  standing 
timber  is  not  concerned  with  the  validity 
of  an  assignment  of  it  by  the  grantee 
during  its  existence.  Warren  v.  Ash  [Ga.J 
58    SE   858. 

Contra:  Where,  in  a  deed  of  standing 
timber,  the  time  in  whicli  to  cut  and  re- 
move is  limited,  the  limitation  clause  is 
a  covenant  and  not  a  condition  subsequent, 
and  does  not  work  a  forfeiture  of  the 
title    to    the    timber    on    failure    to    cut    and 


remove  it  within  the  time  limited.  Zimmer- 
man Mfg.  Co.  v.  Daflin  [Ala.]  42  S  858.  If 
the  timber  is  removed  after  the  time  lim- 
ited, the  grantor  may  maintain  an  action 
of  quare  clausum  fregit,  not  trover  or  tres- 
pass de  bonis  (Id.),  and  may  recover  the 
actual  damage  he  may  have  sustained  to 
his  possession,  if  any,  otherwise  nominal 
damages  only  (Id.). 

14.  Ormand  Min.  Co.  v.  Bessemer  City 
Cotton  Mills,  143  X.  C.  307.  55  SB  700. 
Under  an  oral  extension  of  the  time  for 
cutting,  giving  the  defendants  "all  the  time 
they  needed"  after  the  expiration  of  the 
contract  to  cut  the  timber,  but  no  definite 
time  was  fixed,  they  had  only  a  reasonable 
timg  in  wliich  to  cut.  Weaver  v.  King  [Tex. 
Civ.  App.J  17  Tex.  Ct.  Rep.  510,  98  SW  902. 
Where  forfeiture  for  nonremoval  of  timber 
within  time  specified  was  deemed  to  be 
waived,  decree  directed  the  defendant  to 
"cut  and  remove  the  timber  within  a  reas- 
onable time."  Wallace  v.  Kelley,  148  Mich. 
336,  14  Det.  Leg.  N.  230,  111  NW  1049. 
"U'here  a  contract  granted  timber  on  cer- 
tain forty  acre  tracts  with  right  to  remove 
and  rights  of  way  for  logging  railways,  and 
provided  that  the  deed  should  remain  in 
force  until  the  vendees  "commence  to  cut" 
on  each  forty  acre  tract  "and  for  one  year 
thereafter,"  but  that  the  railway  right  of 
way  should  remain  in  full  force,  held  the 
vendees  must  begin  to  cut  within  a  reason- 
able time  and  were  only  entitled  to  what 
they  could  cut  and  remove  within  one  year 
from  the  time  they  began.  The  railway 
right  of  way  was  for  use  of  adjacent  lands. 
Hall  v.  Eastman,  Gardiner  &  Co.,  89  Miss. 
588,    43    S    2. 

15.  Where  the  evidence  showed  that  a 
few  months  at  most  was  necessary,  a  fail- 
ure to  begin  cutting  for  a  year  was  un- 
reasonable in  the  absence  of  proof  of  special 
circumstances  justifying  it.  Weaver  v. 
King  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  510, 
98   SW   902. 

10.  Deed  construed  to  grant  estate  in 
fee  simple  in  the  timber  carrying  right  to 
cut  at  any  time  without  limitation  express 
or  implied.  Lodwick  Lumber  Co.  v.  Taylor 
[Tex.]  98  SW  238,  overrruling  Lodwick 
Lumber  Co.  v.  Taylor  [Tex.  Civ.  App.]  17 
Tex.  Ct.  Rep.  633,  99  SW  192;  Joneis  v.  Lod- 
wick Lumber  Co.  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  53,  99  SW  736.  Deed  granting 
certain  trees  and  right  of  way  for  removal 
held  to  create  an  estate  in  fee  in  the  trees 
with  a  perpetual  right  of  entry,  to  cut 
and  remove  them.  Xorth  Georgia  Co.  v. 
Bebee    [Ga.]    57   SE   873. 

17.     The  event  specified  was  "the  erection 
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give  notice  for  a  reasonable  time  that  the  grantor  must  cut  and  remove.^^  Wliere 
the  time  in  which  to  remove  timber  is  extended  conditionally,  the  performance  of 
the  condition  is  essential  to  rendering  the  extension  effective.^"  An  assignor  of  a 
"timber  lease"  is  not  estopped  from  acquiring  rights,  not  inconsistent  with  his  grant, 
to  take  effect  after  the  expiration  of  the  lease.^**  Questions  of  performance  -^  and 
waiver  are  governed  by  the  ordinary  rules.-- 

Scaling  and  measurement. — The  parties  generally  agree  upon  some  person  to  do 
the  scaling.^^  When  the  contract  stipulates  a  measurement  of  the  logs  after  de- 
livery, the  right  of  action  for  the  price  does  not  accrue  until  a  reasonable  time  for 
meas\iring,  after  delivery.-*  In  Louisiana  the  rule  for  scaling  is  governed  by  stat- 
ute.-^ An  action  may  lie  in  a  proper  case  for  timber  cut  where  the  vendor  is  found 
not  to  have  the  title  to  the  land.-" 

Hauling  and  floatage. — An  action  will  lie  for  interference  with  right  to  remove 


of  any  building  upon  any  lot,"  and  assignee 
of  the  reservation  held  not  liable  for  cut- 
ting timber  before  the  happening  of  the 
event.  Ormand  Min.  Co.  v.  Bessemer  City 
Cotton  MiUs,   143  N.   C.   307,   55   SE  700. 

IS.  An  assignee  of  the  right  where  no 
time  is  specified  must  cut  and  remove 
within  a  reasonable  time.  Ormand  Min. 
Co.  V.  Bessemer  City  Cotton  Mills,  143  N.  C. 
307,  55  SE  700. 

19.  Boring  Lumber  Co.  v.  Roots  [Or.]  90 
P.   487. 

20.  An    option    for    an    extension    of    cut- 


ber  Co.  v.  Pretorious  [Ark.]  101  SW  733. 
Where,  in  a  contract  to  transport  logs,  a 
provision  to  furnish  so  many  feet  per  year 
was  waived  by  failure  to  furnish  cars,  by 
the  defendant,  which  made  excuses  for 
same,  it  could  not  refuse  to  carry  out  tlie 
contract  because  of  the  failure  to  furnish 
the  contract  quantity  of  timber.  Gates  v. 
Detroit  &  M.  R.  Co.,  147  Mich.  523,  111 
NW   101. 

23.  The  scale  bill  of  a  surveyor  agreed 
upon  between  the  parties  is,  in  the  absence 
of    fraud,    binding    upon    them    (Madunkeunk 


ting  rights  held  not  to  pass  to  the  assignee!  Dam  &  Imp.  Co.   v.  Allen   Clothing  Co.    [Me.] 
by    operation    of    law    (Baker    v.    Davis,    127  |  efi    a    537),    and    the    survey    book    is   evidence 


Ga.  649,  57  SE  62),  and  since  the  contract 
containing  the  option  lacked  words  of 
assignability  and  was  made  after  the  as- 
signment of  the  lease,  the  option  was  not 
in  the  nature  of  a  covenant  running  with 
the  land  (Id.).  Assignor  held  not  to  be 
estopped  to  deny  assignee's  rights  by  the 
statement   of  counsel   in   argument.     Id. 

21.  Cutting  logs  and  piling  on  river 
bank  for  shipment  within  the  time  set  for 
cutting  and  removal  held  due  performance 
of  contract,  although  logs  not  shipped  until 
after  the  time  limit  and  the  bank  was  part 
of  the  timber  tract.  Plummer  v.  Reeves 
[Ark.]  102  SW  376.  Conversion  did  not  lie. 
Id.  Under  a  contract  to  manufacture  plain- 
tiff's logs  into  lumber,  the  evidence  was 
held  to  be  insufficient  to  show  that  the 
work  was  not  performed  in  a  workmanlike 
manner.  Wisconsin  Sulphite  Fibre  Co.  v. 
Jeffris    Lumber    Co.    [Wis.]    Ill    NW    237.     A 

•contract  to  deposit  in  a  wasteway  or  ditch 
500  pine  logs  suitable  for  manufacture  into 
merchantable  timber  in  eight  montlis  is  not 
performed  by  depositing  them  along  the 
ditch  (Fletcher  v.  Prestwood  [Ala.]  43  S 
231),  nor  if  unsuitable  lumber  was  furnished 
was  the  defendant  at  fault  for  inherent  de- 
fects   (Id.). 

22.  Oral  extension  of  time  to  remove 
lumber  in  consideration  of  payment  of 
taxes  held  to  amount  to  a  waiver  of  right 
to  forfeit  for  nonremoval  of  timber  witliin 
time  specified  in  contract.  Wallace  v. 
Kelly,  148  Mich.  336,  14  Det.  Leg.  N.  230,  111 
NW  1049.  Where  timber  was  sold  out  but 
title  reserved  in  vendor  until  payment,  the 
vendor  did  not  waive  the  reservation  by 
asking  the  court  to  ordc-r  the  receiver  of 
the  vendee  to  pay  the  purchase  price  before 
disposing  of  tlie  lumber.    Hendrickson  Lum. 


of  the  scale  (Id.).  In  an  action  to  collect 
tolls  by  a  dam  and  improvement  company 
which  by  its  charter  could  collect  on  the 
"stumpage  scale"  and  no  scale  w^as  agreed 
upon,  a  contract  was  implied  that  a  scale 
made  in  accordance  witli  tlie  method  cus- 
tomarily adopted  by  scalers  and  between 
landowners  and  operators  and  recognized 
as  the  stumpage  scale  should  govern.  Id. 
Surveyor  allowed  to  use  scale  book  made 
by  his  assistant  under  his  direction  to  re- 
fresh his  recollection  of  the  stumpage  scale 
(Id.),  and  the  scale  proved  by  his  uncon- 
tradicted testimony  held  to  control  (Id.). 
Method  in  contract  of  ascertaining  ln,g 
measure,  viz:  "By  deducting  twenty-five 
per  cent  from  the  actual  scale  or  tally  of 
sound  lumber  cut,"  held  capable  of  prac- 
tical application  and  enforced.  V\'isconsin 
Sulphite  Fibre  S.  Co.  v.  Jeffris  Lumber  Co. 
[Wis.]   Ill  NW  237. 

24.  This  is  so  although  the  logs  broke 
the  boom  and  got  away  upon  delivery  so  that 
measurement  became  impossible.  South- 
ern Pine  Lumber  Co.  v.  Cameorn  &  Co. 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  1,  101  SW 
4  88. 

25.  By  act  No.  147,  p.  231  of  1900,  the 
strict  Doyle  rule,  by  which  tlie  diameter 
of  the  log  at  the  small  end  must  be  taken 
in  measuring  both  long  or  sliort,  is  pre- 
scribed. Foscue  V.  Black  Bayou  Lumber 
Co.,   118   La.   725,   43   S   387. 

26.  Defendant  held  liable  for  the  price 
of  trees  cut  although  the  vendor  was  found 
not  to  own  the  land,  h^  having  claimed  and 
paid  taxes  on  it  and  alone  claimed  th.-  value 
of  the  timber  cut  on  it.  Uicliburg  v.  Pat- 
ten [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  204. 
101   SW   836. 
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timber  along  roads  made  for  the  purpose  by  the  buyer.-'  A  timber  driver  has  the 
right  to  occupy  a  stream  as  a  highway  for  driving  purposes  and  is  only  liable  to  a 
riparian  owner  for  damages  resulting  from  his  negligesce,^^  but  this  right  does  not 
carry  with  it  the  right  to  use  the  Ijanks.--^  The  rights  of  boom  companies  in  streams 
are  subject  to  the  exercise  of  the  police  power  by  the  state.^®  In  some  jurisdictions 
dam  and  improvement  companies  are  by  their  charters  allowed  to  collect  toll  for  all 
logs  and  lumber  passing  over  or  througli  their  dams  and  other  improvements.^^  In 
Alabama  a  license  to  haul  logs,  lumber,  and  other  timber  over  the  public  roads  of  a 
certain  county  is  required  by  statute.^- 

Actions. — An  o^\Tier  of  land  whose  growing  trees  have  been  destroyed  by  an- 
other may  sue  for  the  injury  to  the  land  or  for  the  value  of  the  trees.^^*  The  meas- 
ure of  damages  in  such  cases  is  treated  elsewhere.^*  In  actions  for  the  wrongful  cut- 
ting of  timber  or  on  contracts  relating  thereto,  the  ordinary  rules  of  pleading  ^^  and 


27.  It  is  immaterial  that  there  are  other 
equaHy  accessible  ways  open  to  the  buyer. 
Boring  Lumber  Co.  v.  Roots  [Or.]  90  P  487. 
Grant  of  rig'ht  of  way  by  seller  to  third 
person  held  to  be  after  the  termination  of 
buyer's  rights.  Id.  Entry  by  third  person 
held  to  be  on  an  unauthorized  trespass  for 
which   the   defendant   was   not   liable.     Id. 

28.  Damages  resulting  from  use  with 
leasonable  care  is  an  incidental  burden 
which  the  riparian  owner  must  bear.  Mit- 
chell V.  Lea  Lumber  Co.,  43  Wash.  19.5.  86 
P  405.  Evidence  of  negligence  should  have 
gone  to  jury.  Id.  Mill  company  which 
controlled  boom  company  held  liable  for  in- 
juries resulting  from  latter's  negligence. 
Id. 

29.  Riparian  owner  who  had  revoked  li- 
cense to  use  the  banks  entitled  to  injunc- 
tion to  restrain  threatened  future  use. 
Mitchell  V.  Lea  Lumber  Co.,  43  Wash.  195, 
86  P  405. 

30.  Laws  1905,  c.  344  p.  598,  §  56.  provid- 
ing that  no  person  or  corporation  shall 
obstruct  the  game  and  fish  commission  w^hile 
gathering  spawn  or  place  logs  or  other 
debris  in  streams  at  such  time  and  impos- 
ing a  penalty  for  violations  of  its  provis- 
ions, is  reasonable  in  its  requirements 
fState  V.  Tower  Lumber  Co.,  100  Minn.  38, 
110  NW  254),  and  is  not  obnoxious  to  the 
state  or  Federal  constitution  (Id.).  Where 
t'  contractor  agreed  to  cut  a  certain  quan- 
tity of  lumber  for  the  plaintiff  and  was 
also  to  be  allowed  to  cut  a  certain  lot  for 
himself  and  the  contract  was  silent  as  to 
which  lot  should  be  cut  first,  tlie  contractor 
was  at  liberty  to  cut  his  wood  at  any 
time.     Rice   v.    Knostman    [Wasli,]    88   P   194. 

31.  It  is  mainly  a  question  of  fact 
whether  the  company  has  so  perfected  the 
improvements  as  to  give  it  the  right  to 
exercise  its  franchise.  Madunkeunk  Dam 
&  Imp.  Co.  V.  Allen  Clothing  Co.  [Me.]  66 
A  537.  If  the  improvements  are  of  little 
value,  there  is  no  compliance  w^itli  the 
charter  and  tolls  cannot  be  collected.  Id. 
If,  however,  they  are  substantial  and  facil- 
itated the  driving  of  logs,  although  it  might 
have  been  possible  for  the  owner  or  driver 
to  float  the  logs  at  times  without  the  aid 
of  tlie  improvements,  tliey  ^vere  sufRcipnt  tc 
comply  with  the  condition  on  which  toll 
might  be  demanded.  Id.  The  plaintiff  held 
to   have    sustained    the    burden    of   proof.     Id. 


32.  Acts  1903,  pp.  682-689.  The  act  is 
constitutional  since  it  Is  not  a  "bill  for 
raising  revenue"  which  is  void  if  passed 
within  the  last  five  days  of  the  session 
(Kennamer  v.  State  [Ala.]  43  S  482),  nor 
does  it  discriminate  against  citizens  haul- 
ing logs,  etc., and  in  favor  of  others  hauling 
heavy  commodities,  the  burden  being 
equally  imposed  on  all  persons  within  the 
same    class    (Id.).     An    indictment    for    haul- 

I  ing  without  a  license  need  only  set  out  the 
sqbstance  of  the  order  of  the  court  and 
aver  a  violation.  Id.  The  order  of  the 
commissioner's  court  fixing  the  license  tax 
was  sufficiently  definite  and  certain.  Id.  The 
words  "logs,  lumber  or  other  timber"  used 
in  the  act  do  not  in  tlie  connection  used 
necessarily   include   firewood.     Id. 

33.  The  same  rule  applies  to  one  who 
owns  the  timber  witliout  the  land.  T\'il- 
liams  V.  Jones  ['^'is.]  Ill  NW  505.  Timber 
excepted  from  a  deed  of  land  with  right  to 
cut  and  remove  it  is  real  estate  and  passes 
to  heirs  ■who  are  entitled  to  compensation 
for  vrrongful  cutting  and  removal.  Id. 
An  innocent  purchaser  from  one  w^ho  has 
unlawfully     cut     timber     on     public     domain 

I  is    not    protected    by    a    plea    of    good    faith 
!  in    an    action    by    the    United    States    for    the 
value     of     the     timber.     Anderson     v.     U.     S. 
I  [C.    C.    A.]    152    F    87.     A    trepasser    is    liable 
whether     acting    for     liimself     or     as     agent 
;  (Baker    v,    Davis,    127    Ga.     649,    57    SE    62), 
snd  principal  and  agent  may  be  held  jointly 
'  liable     (Id.).     The    rule     that    where     forest 
i  land    has    been    invaded    and    trees    cut    the 
i  diminution    in    value    to    the    whole    premises 
may   be  shown    in   an   action   of   trespass   not 
applied   where   a   telephone   company   was   at 
fault   and   there    was   an    assumption    merely 
that     its     occupation    would     be     permanent. 
Morrison  v.  American  Tel.  &  T.   Co.,  115  App. 
Div.     744,     101     NTS     140.      Trover     may     be 
maintained  by  part  owners  of  timber  for  its 
conversion.     Zimmerman    Mfg.    Co.    v.    Dunn 
[Ala  ]     44    S    533.      Claim    for    damages    held 
barred    bv    two    years    statute    of   limitations. 
Kirby  v,  Hayden   [Tex.  Civ.  App.]   99  SW  746. 
Nonsuit    held    proper.      Gray    Lumber    Co.    v. 
Harris,    127    Ga.    693.    56    SE    252.      Judgment 
in    favor    of    defendants    in    action    for    con- 
version   of    timber    affirmed.      Rice   v.    Knost- 
man  &   Franke    [Wash.]    88  P  194. 

34.  See  Damages,   9  C.  L.   869. 

35.  See   Pleading.    S   C.   L.    1355.      In   action 
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evidence  apply.'*'    Where  the  contract  is  unambiguous,  parol  evidence  is  inadmissible 


for  cutting  trees  on  plaintiff's  land,  the 
defense  that  the  cutting  was  done  as  a 
riparian  owner  to  remove  obstructions  to 
the  flow  of  the  stream  not  open,  not  having 
been  pleaded  as  required  by  Code  Civ.  Proc. 
§  437.  Hatton  v.  Gregg  [Cal.  App.]  88  P 
5&4.  Defense  of  an  easement  not  available 
because  not  pleaded.  Id.  Where  a  com- 
plaint sets  up  the  fact  that  on©  year  was 
allowed  in  which  to  remove  timber  and 
fails  to  allege  any  modification  thereof,  the 
plaintiff  is  bound  by  its  pleading  to  the 
one  year  limitation  alleged.  Boring  Lum- 
ber Co.  V.  Roots  [Or.]  90  P  487.  In  an  ac- 
tion for  an  accounting,  under  a  contract  for 
the  manufacture  and  sale  of  lumber,  where 
the  defendant  set  up  in  its  answer  a  max- 
imum sum  claimed  for  actual  expenses,  and 
at  the  trial  made  a  larger  claim  therefor, 
it  was  limited  to  the  amount  claimed  in 
its  answer.  Wisconsin  Sulphite  Fibre  Co. 
V.  Jeffris  Lumber  Co.  [Wis.]  Ill  NW  237. 
Complaint  in  an  action  against  carrier  for 
failure  to  furnish  cars,  for  logs  which 
shipper  had  placed  along  carrier's  tracks, 
after  a  demand  therefor,  alleging  that  by 
reason  of  its  failure  logs  deteriorated, 
states  a  cause  of  action  (St.  Louis,  etc.,  R. 
Co.  V.  Wynne  Hoop  &  Cooperage  Co.  [Ark.] 
99  SW  375),  and  sufficiently  charges  that 
the  negligence  of  the  carrier  was  the  prox- 
imate cause  of  the  injury  (Id.).  A  failure 
to  allege  the  agent  on  whom  demand  for 
cars  was  made  held  cured  by  the  verdict. 
Id.  In  an  action  to  enjoin  unlawful  cut- 
ting defense  under  a  lease  ineffectual  since 
brief  of  evidence  contained  only  a  descrip- 
tion of  the  lease.  Lewis  v.  Hutchinson,  127 
Ga.   789,   56   SB   998. 

36.  See  Evdience,  9  C.  L.  1228.  A  scale 
book  made  by  an  assistant  acting  under  the 
direction  of  and  inspected  and  retained  by 
a  surveyor  may  be  used  by  him  to  refresh 
his  recollection  of  the  stumpage  scale 
((Madunkeunk  Dam  &  Improvement  Co.  v, 
Allen  Clothing  Co.  [Me.]  66  A  537),  and  his 
•testimony  so  given  is  competent  evidence 
as  to  the  quantity  of  logs  in  question  (Id.). 
Evidence  held  to  show  delay  in  shipment 
by  carrier  proximate  cause  of  log's  deteri- 
oration. St.  Louis,  etc.,  R.  Co.  v.  Wynne 
Hoop  &  Cooperage  Co.  [Ark]  99  SW  375. 
A  deed  invalid  because  improperly  acknowl- 
•  edged  held  admissible  to  explain  subsequent 
deed  ratifying  and  extending  it.  Davis  v. 
31iller  BBrent  Lumber  Co.  [Ala.]  44  S  639. 
3n  an  action  by  seller  of  options  on  trees 
for  breach  of  contract,  evidence  held  suffi- 
cient to  show  that  the  defendant  got  the 
trees  under  the  options  and  was  liable  for 
the  price.  Campbell  v.  Phillips,  30  Ky.  L. 
R.  567,  99  SW  277.  In  an  action  to  recover 
for  timber  unlawfully  cut  on  public  lands 
where  defendants  claimed  to  be  acting  un- 
der mineral  land  acts,  evidence  as  to  steps 
taken  in  regard  to  mining  claims  outside 
of  land  where  timber  was  cut  is  inadmis- 
sible (Anderson  v.  U.  S.  [C.  C.  A.]  152  F  87), 
while  evidence  that  the  defendants  had 
made  mining  locations  in  other  places  and 
proceeded  to  cut  timber  on  adjoining  lands 
regardless  of  boundaries  was  admissible  to 
show  lack  of  good  faith  as  to  mining  claims 
(Id.),  and  where  it  was  shown  that  the  tim- 


ber cut  on  the  adjoining  lands  exceeded 
that  cut  on  land  located  it  was  presumed 
that  the  cutting  was  unlawful  (Id.).  Con- 
versations between  the  defendants  and 
others  at  the  time  contract  for  sale  of  logs 
was  made  as  to  the  particular  lands  on 
which  the  timber  was  to  be  cut  Inadmissi- 
ble as  self-serving.  Id.  To  meet  the  min- 
ing claim  defense,  it  was  proper  to  admit 
an  opinion  by  an  expert  that  the  ground 
where  the  timber  was  cut  was  not  worth 
locating  for  mining  purposes.  Id.  In  an 
action  for  unlawfully  cutting  timber,  dec- 
larations of  an  agent  of  a  lumber  company 
claiming  that  certain  timber  belonged  to 
the  company  held  admissible,  not  as  show- 
ing good  title,  but  that  the  company  claimed 
it,  and  negativing  the  idea  that  Its  cutting 
was  accidental  or  througli  mistake  as  to 
boundaries.  Gray  Lumber  Co.  v.  Harris, 
127  Ga.  693,  56  SE  252.  In  action  for  the 
price  of  posts,  ties,  and  poles,  the  question 
of  the  passage  of  title  and  of  surrender  or 
discharge  of  the  contract  was  properly 
submitted  to  the  jury.  Watson  v.  Naugle 
Tie  Co.,  148  Mich.  675,  14  Det.  Leg.  N.  334, 
112  NW  752.  The  marking  of  the  poles  with 
the  defendant's  mark  was  evidence  of  own- 
ership under  Comp.  Laws,  §  5085.  Id.  In 
an  action  for  unlawful  cutting,  declarations 
of  defendant's  foreman  at  the  time  of  the 
cutting  admissible  as  part  of  the  res  ges- 
tae. Gray  Tie  Co.  v.  Clark,  30  Ky.  L.  R.  409, 
98  SW  1000.  In  an  action  for  destruction 
of  trees,  evidence  as  to  the  effect  which  the 
destruction  had  on  the  value  of  the  land 
is  admissible  where  the  trees  were  of  little 
or  no  value  except  with  reference  to  their 
situation  as  to  the  land  on  which  they  stood. 
Alberts  v.  Husenetter  [Neb]  110  NW  657. 
Where  a  contract,  under  which  a  contractor 
was  to  cut  wood  for  the  plaintiff  and  also 
wood  for  himself,  was  silent  as  to  which 
lot  should  be  cut  first  and  no  finding  was 
made  by  the  trial  court  on  this  point,  it  was 
presumed  that  the  contractor  sold  his  own 
lumber  to  defendants  who  were  sued  for 
conversion.  Rice  v.  Knostman  &  Franke 
[Wash.]  88  P.  194.  In  an  action  for  con- 
version of  timber  based  on  a  breach  of 
contract,  the  burden  is  on  the  plaintiff  to 
prove  a  breach.  Id.  In  an  action  for  con. 
version,  a  scaling  book  (Zimmerman  Mfg. 
Co.  V.  Dunn  [Ala.]  44  S  533)  and  evidence 
of  defendant's  agent's  act  being  irrelevant 
(Id.),  and  a  statement  of  account  as  not 
being  an  admission  of  distinct  facts,  held 
wrongly  admitted  (Id.).  Defendants  claim- 
ing under  plaintiffs  were  estopped  to 
deny  their  title  to  timber.  Id.  Where  an 
owner  of  land  who  having  sold  the  timber 
thereon  subsequently  sells  the  land  with- 
out excepting  the  timber,  it  is  competent 
for  him  to  show,  in  an  action  for  the  pur- 
chase price  of  the  timber,  that  no  sum  wa? 
received  by  him  for  the  timber  in  the  sec- 
ond conveyance  (McLendon  Bros.  v.  Finch 
rOa.  App.]  58  SE  690).  and  as  the  deed  in 
nuostion  contained  no  warranty  the  plea 
of  breach  of  warranty  of  quiet  possession 
will  not  lie  in  a  suit  for  purchase  price 
(Id.).  Various  instructions  to  the  jury  given 
and  requested  In  an  action  on  a  contract 
to  furnish  logs  to  be  manufactured  Into  tlm- 
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to  explain  or  qualify  it,^^  but  where  the  language  employed  is  of  equivocal  import. ^^ 
or  the  contract  as  written  is  incomplete,  parol  evidence  is  admissible  to  explain  and 
complete  it.*^  The  mere  fact  that  a  conveyance  of  timber  states  that  all  covenants 
and  agreements  shall  run  with  the  land  and  mentions  assigns  does  not  give  a  right 
of  action  to  an  assignee  of  part  of  the  land  upon  notes  given  in  payment  for  the 
timber  which  are  held  by  third  persons.*" 

Liens.^^^ ''  '^^  ^-  ^~'^* — In  several  states  a  lien  is  given  for  labor  performed  on 
logs  and  timber  *^  which  is  enforced  by  the  attachment  of  the  property  subject 
thereto.'*^  The  Michigan  statute  requires  service  of  the  writ  on  or  before  the  return 
day  upon  the  owner  of  the  products  or  his  agent  or  attorney,  if  such  owner,  agent,  or 
attorney  be  known  to  the  sheriff  as  residing  in  the  state.*^  The  Oregon  statute  re- 
quires a  verified  claim  to  be  filed  within  thirty  days  after  the  close  of  the  work.** 
Liens  for  tolls  due  dam  and  improvement  companies  are  provided  by  statute  in  some 
states.*^  In  Wisconsin  no  lien  attaches  for  hauling  logs  from  the  mill  after  they  are 
manufactured.*®    Lien  laws  being  in  derogation  of  the  common  laws  are  strictly  con- 


ber  passed  upon.  Fletcher  v.  Prestwood 
[Ala.]  4'3  S  2i31.  In  an  action  for  trespass 
for  cutting'  timber,  various  requests  for  in- 
tructions  by  the  plaintiff  were  properly  re- 
fused. Davis  V.  Miller  Brent  Lumber  Co. 
[Ala.]  44  S  639.  In  an  action  by  a  riparian 
owner  for  damage  to  his  land  by  negligence 
of  a  timber  driver,  evidence  that  by  reason 
of  driving  and  formation  of  jams  soil  had 
been  cut  away  from  plaintiff's  premises  for 
a  distance  of  six  to  ten  feet  laterally,  ex- 
tending fro.m  800  to  1,000  feet  along  the 
banks,  taken  in  connection  with  evidence 
as  to  the  value  of  the  land,  was  sufRcient  to 
show  damage  at  least  to  the  amount  stated 
in  the  complaint.  Mitchell  v.  Lea  Lumber 
Co.,   43  Wash.   195,   86   P  405. 

37.  A  contract  to  transport  logs,  under 
which  the  owner  was  "to  furnish  not  less 
than  5,000.000  feet  per  year  until"  his  "tim- 
ber is  cut  from  above  described  lands,"  is 
not  ambiguous,  and  parol  understandings  of 
the  parties,  even  though  they  induced  the 
making  of  the  contract,  are  inadmissible. 
Gates  V.  Detroit  &  M.  R.  Co.,  147  Mich.  523, 
111  NTV  101.  The  rule  that  the  construction 
of  an  unambiguous  written  contract  Is  for 
the  court  applied  (Banks  v.  Blades  Lumber 
Co.,  142  N.  C.  49,  54  SE  844),  and  also  the 
rule  forbidding  variance  by  parol  evidence, 
the  court  conistruing  a  contract  for  the  sale 
of  trees  of  a  given  size  "at  the  base"  to 
mean  "at  the  ground,"  although  it  was  cus- 
tomary in  the  vicinity  to  cut  two  feet  from 
the  ground  (Id.).  The  contract  for  the  sale 
of  land  and  cutting  of  timber  by  vendee  to 
be  delivered  to  the  vendor  at  a  given  price 
being  in  writing  and  unambiguous,  parol 
evidence  is  inadmissible  to  show  that  the 
provision  for  the  lumber  was  security  only 
for  the  price  of  the  land.  Burton  v.  O'Neill 
Mfg.  Co.,  126  Ga.   805,  55  SE  931. 

38.  Parol  evidence  admissible  to  explain 
"addendum"  to  a  deed  which  on  its  face 
gave  both  the  grantor  and  grantee  absolute 
right  to  the  timber  on  the  land.  Shenan- 
doah Land  &  Anthracite  Coal  Co.  v.  Clarke, 
106   Va.    100,   55   SE   561. 

39.  Parol  evidence  to  supply  essential 
features  necessary  to  complete  the  contract 
Is  admissible.  St.  Louis,  etc.,  R.  Co.  v. 
Wynne  Hoop  &  Cooperage  Co.  [Ark.]  99 
SW  375. 


40.  Nor  is  any  question  of  renting  in- 
volved. Jackson  v.  Aripeka  Saw  Mills  [Pla.] 
43  S  601. 

41.  Rev.  Laws  1905,  §§  3524-3540.  The 
lien  lapses  after  ninety  days,  by  §  3526, 
unless  action  begun.  Breckke  v.  Duluth 
Log  Co.,  101  Minn.  110,  111  NW  949.  B.  & 
C.  Comp.  §  5677.  The  lien  is  not  lost  by 
sawing  the  logs  into  lumber.  Fischer  v. 
Cone   Lumber   Co.    [Or.]    89   P   737. 

42.  The  attachment  proceedings  are  gov- 
erned by  Rev.  Laws  1905,  §  4215,  regulating 
ordinary  attachments,  except  as  modified  by 
§  S526.  as  to  the  time  of  issuing  the  writ. 
Breckke  v.  Duluth  Log  Co.,  101  Minn.  110, 
111  NW  949.  The  writ  is  provisional,  not 
jurisdictional,  and  may  issue  at  the  time 
of  issuing  the  summons  or  any  time  there- 
after within  ninety  days  of  filing  of  the 
lien.     Id. 

43.  A  return  on  writ  returned  before 
return  day  that  it  had  been  served  on  the 
agent,  the  owners  being  nonresidents  and 
not  to  be  found,  held  good  although  pre- 
mature and  not  affected  by  an  amended  re- 
turn that  the  owners  were  not  to  be  found 
in  the  state.  Pepin  v.  Nalt  [Mich]  14  Det. 
Leg.   N.   432,   112   NW   959. 

44.  B.  &  C.  Comp.  §  5683.  Construing 
this  with  §  5677  the  laborer  has  in  the  first 
instance  a  lien  for  a  specified  time  without 
the  assertion  of  any  formal  claim  therefor, 
but  if  he  intends  to  preserve  his  claim  he 
must  file  the  claim.  Fischer  v.  Cone  Lum- 
ber Co.   [Or.]    89  P  737. 

45.  Private  and  Special  Laws  of  1903, 
c.  315,  p.  485.  The  party  whose  interest  is 
directly  affected  by  the  lien  must  be  con- 
sidered liable  for  the  tolls.  Madunkeunk 
Dam  &  Improvement  Co.  v.  Allen  Clothing 
Co.  [Me.]  66  A  537.  Assignee  of  original 
contract  held  to  be  the  party  in  interest 
in   fact.     Id. 

46.  Under  Rev.  St.  1898,  §  3329,  giving  a 
lien  for  labor  or  'services  performed  in 
manufacturing  logs,  etc.,  into  lumber,  haul- 
ing the  manufactured  products  from  the 
mill  is  not  included,  the  process  of  manu- 
facture ending  at  the  point  in  the  mill  yard 
from  which  it  is  designed  that  the  lumber 
shall  be  taken  to  enter  into  consumption. 
McGeorge  v.  Stanton-De  Long  Lumber  Co. 
[Wis.]    110    NW    788. 
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stnied*"  and  in  order  to  bo  ablo  to  claim  a  lien  a  compliance  with  and  performance 
of  the  contract  must  be  shown.**  A  lien  for  necessary  sawmill  supplies  under  the 
Georgia  statute  is  not  superior  to  a  prior  claim  based  on  a  conditional  sale."  One 
who  cuts  and  hauls  logs  to  a  sawmill  at  a  certain  price  per  thousand  feet  is  not  an 
employe  of  the  mill  within  tlio  meaning  of  the  Washington  statute/'*"  but  is  only 
entitled  to  a  lien  on  the  logs.''  Tender  the  Arkansas  statute  one  who  in  the  per- 
formance of  a  contract  for  woi-k  and  labor  hires  others  to  assist  him  is  not  entitled 
to  enforce  their  liens,^-  nor  does  his  payment  for  the  hired  labor  operate  as  an  as- 
signment of  the  lien  to  him. •'''■''  Jurisdiction  obtained  by  a  bill  to  enforce  a  lien  for 
the  purchase  price  of  timber  ^*  is  not  lost  by  the  removal  of  all  the  timber  on  which 
the  lien  might  attach  before  the  hearing.^^  Under  the  Oregon  statute  an  action  for 
damages  lies  for  rendering  difficult,  uncertain,  or  impossible  of  identification  logs 
subject  to  laborers'  liens  without  the  consent  of  the  persons  entitled  thereto.''^ 

Forfeitures,  see  latest  topical  index. 

FORGERY. 


KlementM    of    Oflfensc    (1418). 
Defen.ses    <141«). 
The    Indictment    (141$»). 
Presumptions    (J421). 
Admissibility   of   Evidence    (14:^:). 


Sufficiency   of   Evidence    (1421). 
Variance    <1422>. 
Instructions   (1422). 
Conviction    (1422). 


Elements  of  o/fc »6V.^®®  '  ^- ^"- ^'** — Forgery  is  the  false  and  fraudulent  mak- 
ing or  altering  of  an  instrument  Avhich  Avould,  if  genuine,  apparently  impose  a  legal 
liability  on  another  or  change  his  legal  liability  to  his  prejudice,^"  hence  there  must 
be  a  false  writing  or  alteration  of  an  instrument  ^*  apparently  capable  of  def raud- 


47.  Haralson  v.  Speer,  1  Ga.  App.  573,  58 
SE  142. 

48.  But  proof  of  the  completion  of  the 
contract  in  the  foreclosure  of  a  lien  under 
Civ.  Code  1895,  §  2816,  may  be  dispensed 
with  when  compliance  with  the  contract  is 
prevented  by  the  defendant.  Haralson  v. 
Speer,  1  Ga.  App.  573,  58  SE  142.  In  such  a 
case  a  novation  of  the  original  contract  is 
presumed.     Id. 

49.  Civ.  Code  1895,  §  2809,  rendering-  liens 
for  necessary  sawmill  supplies  superior  to 
all  liens  not  excepted  therein,  does  not  ap- 
ply, as  the  claim  was  not  under  a  lien  but 
a  duly  recorded  contract  of  sale.  Tift  v. 
Moultrie  Lumber  Co.,  1  Ga.  App.  60S,  57  SE 
1053. 

50.  Ballinger's  Ann.  Codes  &  St.  §  5919. 
Graham  v.   Gardner    [Wash.]    89   P   171. 

HI.  Under  Ballinger's  Ann.  Codes  &  St. 
§  5390.  Graham  v.  Gardner  [Wash.]  89  P 
171. 

52.  Valley  Pine  Lumber  Co.  v.  Hodgens, 
80   Ark.   516,    97    SW    682. 

53.  It  extinguishes  both  the  debt  and  the 
lien  (Valley  Pine  Lumber  Co.  v.  Hodgens, 
80  Ark.  516.  97  SW  682),  and  he  is  only  en- 
titled to  a  lien  on  the  lumber  to  the  amount 
due  him  for  actual  labar  by  him  on  the 
logs  from  which  the  lumber  was  made   (Id.). 

54.  Under  a  contract  for  the  sale  of 
lumber,  a  provision  that  the  vendee  was  to 
pay  the  taxes  during  his  possession  held 
to  be  a  condition  and  the  taxes  part  of  the 


purchase  price  for  which  there  was  a  lien. 
Michigan  Iron  &  Land  Co.  v.  Nester.  147 
Mioh.   599,   14  Dot.  Leg.   N.   47.   Ill   NW   177. 

55.  Michigan  Iron  &  Land  Co.  v.  Nester, 
147  Mich.  599,  14  Det.  Leg.  N.  47,  111  NW  177. 
The  court  had  jurisdiction  also  to  receive 
a  supplemental  bill  for  taxes  accruing  after 
the    filing   of    the    original    bill.     Id. 

.56.  B.  &  C.  Comp.  §  5692.  Evidence  held 
insuflScient  to  show  knowledge  and  consent 
of  all  the  lienholders.  Fischer  v.  Cone 
Lumber  Co.  [Or.]  89  P  737.  An  assignment 
of  the  lien  carries  with  it  the  right  to  claim 
damages  under  this  section,  although  the 
alleged  injury  was  committed  before  the 
assignment.  Id.  Complaint  held  sufficient 
despite  the  fact  that  there  was  no  positive 
allegation  of  filing  the  claim  within  thirty 
days,    in    the    absence    of    a    demurrer.     Id. 

r,7.  State  v.  Lotono  [W.  Va.J  58  SE  621. 
Alteration  of  school  warrant  on  county 
treasurer  for  teacher's  services  held  forgery 
in  first  degree  under  Rev.  St.  1899,  §  1995. 
State  V.  Tyree,  201  Mo.  574,  100  SW  645. 
One  depositing  in  a  bank  to  his  credit  a 
check  knowing  that  indorsement  of  payee's 
name  had  been  forged  held  guilty  under 
Pen.  Code,  §§  511,  520,  521.  People  v.  Min- 
gey,    118    App.    Div.    652,    103    NYS    627. 

58.  People  V.  McPherson  [Cal.  App.]  91 
P  1098;  Goodman  v.  People.  228  111.  154,  81 
NE  S30.  Assignment  of  certificate  of  sale 
of  school  lands  obtained  on  application  in 
name  of  fictitious  person  and  authorizing 
land    board    to    execute    a    deed    to    assignee 
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ing  ^^  with  intent  to  defraud.""  The  similitude  between  the  forged  instrument  and 
the  genuine  need  only  be  such  that  an  ordinary  person  might  be  deceived ;  "^  the 
forgery  need  not  be  such  as  to  require  an  expert  to  detect  it.*'-  The  forging  of  a 
fictitious  name  is  a  crime  if  done  with  intent  to  defraud.^^  Under  the  New  York 
statute  directed  against  the  concealing  of  larceny  or  misappropriations  "hj  any  per- 
son" by  failure  to  make  proper  entries  in  account  books,  it  is  not  necessary  to  sliow 
that  accused  himself  took  money.*'* 

An  alteration  must  be  of  a  material  part  of  an  instrument."'^  A  material  alter- 
ation is  one  which  makes  the  instrument  speak  a  different  language  in  legal  effect 
from  that  which  it  originally  spoke,"**  or  which  carries  with  it  some  change  in  the 
rights,  interests,  or  obligations  of  the  parties  thereto."'' 

An  uttering  is  complete  upon  the  offering  of  a  forged  instrument  in  one's  pos- 
session, as  genuine,  though  it  be  not  exhibited  to  or  accepted  by  the  offeree.*'^  Put- 
ting up  as  collateral  security  for  a  loan  a  note  known  to  be  forged  is  uttering  a  forged 
instrument  regardless  of  actual  loss  suffered  by  the  borrower."'^ 

Defenses.^^^ ''  ^-  ^-  ^'*^ — A  forger}-  is  not  nullified  because  it  appears  that  it 
also  constitutes  a  swindle.'^*'  Forging  separate  instruments  at  the  same  time  and  as 
part  of  the  same  general  transaction  is  a  separate  offense  for  each  instrument.'^ ^  In 
a  prosecution  for  forging  and  altering  a  deed,  the  existence  of  another  deed  to 
defendant  purporting  to  be  signed  by  the  title  holder  is  immaterial  if  the  deed  re- 
lied on  was  in  fact  forged  and  uttered  with  intent  to  defraud."^ 

The  indictmcnt.^^^'  '^■^-  ^'*" — The  indictment  may  charge  the  same  offense  in 


held   a   deed   within    statute   against   forging- 
deeds.     State  v.  Kelliher   [Or.]    88  P  867. 

59.  People  v.  McPherson  [Cal.  App.]  91  P 
1098;  Goodman  v.  People,  228  111.  154,  81 
NE   830;   State  v.  Floyd    [Ind.]    81   NE   1153. 

Held  forgeablo  as  importing  oblig-atlons: 
Affidavit  sufficient  without  venue  or  no- 
tarial seal  to  jurat.  Meldrum  v.  U.  S.  [C. 
C.  A.]  151  F  177.  Way  bill  or  invoice, 
though  it  might  require  explanatory  aver- 
ments. Ex  parte  Fischl  [Tex.  Cr.  App,]  18 
Tex.  Ct.  Rep.  822,  100  SW  773.  Signed  writ- 
ing to  an  express  agent:  "Please  let  this 
boy  have  my  jug."  McGuire  v.  State  [Miss.] 
44  S  802.  Check  drawn  by  married  woman 
living  with  her  husband.  Miller  v.  State 
[Tex.  Cr.  App.]  IS  Tox.  Ct.  Rep.  771,  100 
SW  380.  Subscription  paper  for  a  book 
with  name  written  under  "subscribers"  held 
a  "writing  obligatory"  or  "instrument  in 
writing"  within  Burns'  Ann.  St.  1901.  §  2354. 
State  v.  Hazzard    [Ind.]    80   NE   149. 

Not  forgeable:  Instrument  described  as  a 
lease  held  void  on  its  face.  State  v.  Cor- 
dray,  200  Mo.  29,  98  SW  1.  Paper  by  utter- 
ing of  which  it  was  alleged  accused  ob- 
tained land  held  not  to  import  any  legal 
obligation.  Commonwealth  v.  Tabor  [Ky.] 
104  SW  26.1. 

60.  People  v.  McPherson  [Cal.  App.]  91 
P  1098;  Goodman  v.  People,  228  111.  154,  SI 
NE  830;  State  v.  Cordray,  200  Mo.  29,  98  SW 
1.  Conviction  based  on  finding  of  jury  on 
question  of  intent  affirmed.  Allen  v.  State. 
126  Ga.  559.  55  SE  478.  Finding  of  intent 
to  defraud  held  authorized  though  one  who 
deposited  a  forged  check  intended  to  apply 
proceeds    on    an    alleged    claim    against    the 


payee  whose  name  was  forged  on  back  of 
the  check.  People  v.  Mingey,  118  App.  Div. 
652,  102  NTS  627.  Evidence  insufficient  to 
show  fraudulent  intent  in  forgery  of  a  note. 
Abel  V.  State  [Tex.  Cr.  App.]  17  Tex.  Ct. 
Rep.  361,  97  SW  1055.  One  not  guilty  for 
presenting  to  an  express  company  an  or- 
der for  goods  at  in.stance  of  another  whom 
he  believed  had  an  interest  therein  or  au- 
thority to  sign  the  order.  Scott  v.  .State 
[Miss.]    44    S   S03. 

61,  62.  Goodman  v.  People,  228  111.  154,  81 
NE  830. 

63.  Prosecution  for  forging  and  uttering 
a  deed.  People  v.  Browne,  118  App.  Div. 
793.    103    NYS    903. 

64.  Pen.  Code,  §  515.  People  v.  Curtiss, 
118  App.  Div.  259,  103  NYS  395. 

65.66.  State  v.  Lotono  [W.  Va.]  5S  SE 
621. 

67.  Figures  in  a  check  held  not  material, 
amount  being  controlled  by  the  words.  State 
V.  Lotono  [W.  Va.]  58  SE  621.  Changing  of 
figures  in  two  places  in  an  order  but  leav- 
ing written  amount  as  it  was  held  material 
as  inducing  belief  that  maker  intended  fig- 
ures to  control.  White  v.  State  [Ark.]  102 
SW   715. 

68.  Walker  v.  State.  127  Ga.  48,  56  SE  113. 

69.  State   v.   Calhoun    [KanJ    88   P    1079. 

70.  Under  Pen.  Code  1895,  art.  947,  pro- 
viding that  if  the  facts  attending  a  swindle 
show  forgery  the  case  is  forgery.  Abel  v. 
State  [Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  361, 
97    SW    1055. 

71.  United  States  v.  Carpenter  [C.  C.  A.] 
151   F   214.      See  Note,   7  C.  I^   1746. 

72.  People  v.  Browne,  118  App.  Div.  793, 
103   NYS   903. 
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different  counts  all  based  upon  the  alleged  forged  instniment.'^^  It  must  be  certain 
in  its  allegations/*  must  be  drawn  under  the  proper  statutory  provisions/^  and  must 
show  all  the  essential  elements  of  the  offense  as  therein  defined/®  including  knowl- 
edge ' '  and  intent  to  injure  or  defraud.'^^  An  indictment  in  the  language  of  the 
statute  is  not  sufficient  where  all  the  facts  constituting  the  offense  are  not  set  forth 
therein.'^^  Inuendoes  and  averments  of  extrinsic  facts  necessary  to  show  the  fraudu- 
lent character  of  the  writing  must  be  made,^°  unless  the  instrument  on  its  face  im- 
ports an  obligation/^  or  unless  they  relate  to  matters  otherwise  obvious  or  immate- 
rial.®-    A  charge  that  "with  intent  to  defraud,  defendant  did  feloniously  forge  a 


73.  People    V.    Alderdice,    105    NYS    395. 

74.  Indictment  for  forging  and  uttering 
a  draft  lield  not  uncertain  or  duplicitous. 
Jordan   v.    State,    127   Ga.   278,    56   SE   422. 

75.  An  indictment  for  forging  bill  of  la- 
ding sliould  be  based  on  statutory  provision 
against  forgeries  by  whichi  property  rights 
are  affected,  and  not  on  provision  in  Rev. 
St.  1899,  §  2009,  relating  to  pecuniary  de- 
mands or  obligations.  State  v.  Harroun,  199 
Mo.  519,  98  SW  467.  Information  for  forg- 
ing a  deed  is  properly  brought  under  Pen. 
Code,  §  470,  not  under  §  476  relative  to 
uttering  of  fictitious  bills.  People  v.  Mc- 
Pherson  [Cal.  App.]  91  P  1098.  Offense  de- 
fined by  Crimes  Act,  §  133  (Gen.  St.  1891, 
§  2126),  is  not  the  uttering  or  passing  of 
forged  paper  but  the  procuring  of  another 
to  pass  it.  State  v.  Calhoun  [Kan.]  88  P 
1079.  Offense  committed  in  January,  1905, 
controlled  by  Burns'  Ann.  St.  1901,  §  2354, 
since  public  offense  statute  was  passed  later 
and  provided  that  it  should  nort;  affect  of- 
fenses theretofore  committed.  State  v.  Haz- 
zard    [Ind.J    SO   NE    149. 

76.  Indictment  for  feloniously  causing  a 
deed  to  be  forged  held  sufl^cient  under  Rev. 
St.  1899  §  1994.  State  v.  McGinnis,  203  Mo. 
590',  102  SW  479.  Information  for  forging  a 
note  held  to  sufficiently  charge  forgery  of  a 
pecuniary  obligation  of  another  under  Rev. 
St.  1899,  §  2009.  State  v.  Paul.  203  Mo.  681, 
102  SW  657.  Indictment  for  having  posses- 
sion of  forged  deed  with  intent  to  defraud 
held  sufficient  under  Rev.  St.  1899,  §  2012. 
State  V.  Stark,  202  Mo.  210,  100  SW  642.  In- 
formation charging  transfer  of  forged  note 
to  a  bank  held  to  sufficiently  charge  utter- 
ing and  passing  of  forged  paper  under  § 
134  of  Crimes  Act  (Gen.  St.  1891,  §  2127). 
State  V.  Calhoun  [Kan.]  88  P  1079.  Infor- 
mation not  defective  because  it  could  not  be 
determined  whether  it  charged  forging  of 
a  fictitious  deed  or  signing  a  person's  name 
to  a  deed.  People  v.  McPherson  [Cal.  App.] 
91  P  1098. 

77.  A  charge  that  accused  "knowingly" 
uttered  as  true  a  false  check  sufficiently 
states  that  he  uttered  it  knowing  it  to  be 
false.  State  v.  Waterbury,  133  Iowa,  135, 
110  NW  328. 

78.  Indictment  far  forging  affidavit  of 
pretended  settler  on  unsurveyed  government 
land  with  intent  to  procure  survey  and  pay- 
ment therefor  held  sufficient.  Meldrum  v. 
U.  S.  [C.  C.  A.]  151  F.  177.  A  charge  of 
forgery  with  intent  to  "cheat  and  defraud" 
sufficiently  alleges  an  intent  to  "injure  or 
defraud."  Under  Rev.  St.  1899,  §  20'09.  State 
V.  Harroun.  199  Mo.  579,  98  SW  467.  It  need 
not  be  alleged  that  the  intent  to  defraud 
was  felonious.  McGulre  v.  State  [Miss.]  44 
S  802. 


79.  Forgery  of  bill  of  lading.  Indict- 
ment under  Rev.  St.  1899,  §  2009,  not  suffi- 
cient. State  V.  Harroun,  199  Mo.  519,  98 
SW  467.  Indictment  closely  following  stat- 
ute defining  forgery  in  first  degree  held 
good.     People  v.  Alderdice,  105  NYS  395. 

80.  Indictment  for  passing  a  false  time 
pass  upon  a  railway  held  bad  as  not  show- 
ing use  to  which  pass  was  to  be  put,  that 
company  had  any  railway  lines',  etc.  Good- 
man V.  People,  228  111.  154,  81  NE  830.  Fail- 
ure of  indictment  against  school  trustee  for 
forging  receipt  for  tuition  money  to  allege 
that  person  whose  name  was  signed  was 
under  contract  to  teach.  State  v.  Floyd 
[Ind.]  81  NE  1153.  Failure  to  show  how 
rights  might  be  affected  by  forgery  of  bill 
of  lading.  State  v.  Harroun,  199  Mo.  519, 
98  SW  467.  Failure  to  explain  a  paper 
alleged  to  have  been  uttered  by  defendant 
so  as  to  obtain  land.  Commonwealth  v. 
Tabor  [Ky.]  104  SW  261.  To  explain  that 
person  whose  name  was  signed  to  an  order 
on  a  bank  had  an  account  therein  and  that 
bank  was  instructed  to  pay  account  to 
payee.  Belden  v.  State  [Tex.  Cr.  App.]  17 
Tex.  Ct.  Rep.  908,  99  SW  563.  Indictment 
under  Ann.  Code  1892,  §  1108,  for  making 
false  entries  in  a  book  of  account,  held  in- 
sufficient for  failing  to  show  how  any  pecu- 
niary obligation  was  to  be  affected.  State 
V.   Starling   [Miss.]    42   S  203. 

81.  McGuire  v.  State  [Miss.]  44  S  802; 
Reeves  v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.  267,  103  SW  894.  Not  necessary  to 
allege  how  injured  party  could  be  affected 
or  that  he  owned  property.  People  v.  Mc- 
Pherson [Cal.  App.]  91  P  1098.  Not  neces- 
sary to  state  tliat  a  check  payable  to 
another  had  been  indorsed  by  him  to  ac- 
cused who  was  charged  with  intending  to 
pass  it  (Reeves  v.  State  [Tex.  Cr.  App.]  19 
Tex.  Ct.  Rep.  267,  103  SW  894),  nor  to  state 
to  whom  he  intended  to  pass  it  (Id.).  Other 
innuendoes  held  not  necessary.  Id.  Indict- 
ment charging  forging  of  affidavit  of  a 
pretended  settler  with  intent  to  procure 
survey  of  government  land  held  sufficient 
without  negativing  truth  of  matters  recited 
in  the  affidavit  or  alleging  that  money  was 
deposited  to  meet  expense  of  survey.  Mel- 
drum V.  U.  S.   [C.  C.  A.]    151  P  177.* 

82.  Not  necessary  to  explain  "Ten"  after 
"$10,"  or  the  word  "Per"  before  a  signature. 
Johnson  v.  State  [Tex.  Cr.  App.]  99  SW  404. 
Not  necessary  to  explain  an  obliteration 
sliown  In  instrument  admitted  in  evidence. 
Id.  Where  a  draft  is  set  out  in  the  indict- 
ment it  Is  not  necessary  to  explain  who  is 
the  drawee,  though  it  is  doubtful  because 
tliere  appears  in  one  upper  corner  the  name 
of  a  banking  company  and  in  another  the 
name  of  a  grocery  company.     Id.  An  Infer- 
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certain  deed"  set  out  in  full  is  sufficient  without  setting  out  the  particular  act  in 
which  the  forgery  consisted.^^  An  information  for  forging  a  deed  need  not  state 
that  the  person  whose  name  was  forged  was  the  owner  of  the  property  described 
therein  at  the  time  of  the  forgery.^* 

Presumptions. ^^^  "^  ^-  ^-  ^^*^ — Though  possession  of  a  forged  instrument  by  the 
obligee  raises  a  presumption  of  his  knowledge  of  the  forgery,^^  mere  possession  is  not 
sufficient  evidence  of  such  knowledge  where  the  instrument  is  payable  to  and  in- 
dorsed by  a  third  person.®^ 

Admissibility  of  evidence.^'^  ^^^"^  ^■^- '^''*^ — Upon  proof  that  accused  personated 
the  title  holder  in  signing  and  acknowledging  a  deed,  the  burden  is  upon  him  to  show 
authority  to  sign  if  any  existed.^®  Under  a  count  charging  the  intentional  utter- 
ing of  a  forged  instrument,  evidence  is  admissible  to  show  forgery  either  by  defend- 
ant or  another,  and  that  accused  knowingly  uttered  the  instrument  with  intent 
to  defraud.*®  On  the  question  of  intent  and  guilty  knowledge,  proof  of  other  and 
similar  offenses  is  admissible.®"  Other  genuine  instruments  may  be  admitted  by 
way  of  comparison."^  Subpoenas  for  the  persons  whose  names  were  signed  to  the 
forged  instrument  and  returns  showing  that  they  could  not  be  found  are  inadmissible 
to  show  that  they  were  fictitious  persons.®- 

Sufficiency  of  evidence.^^  ^®®  "^  ^-  ^-  ^'*® — Knowingly  passing  as  genuine  a 
forged  paper  is  conclusive  of  intent  to  defraud."*     Age  and  illiteracy  are  insufficient 


mation  for  altering  a  school  warrant  need 
not  set  forth  the  details  of  the  organization 
of  the  school  district.  State  v.  Tyree,  201 
Mo.   574.  100  SW  645. 

S3.     People   V.   Alderdice,   105   NTS   395. 

84.  Matter  of  evidence.  People  v.  Mc- 
Pherson    [Cal.    App.]    91    P    1098. 

85,  86.  State  v.  Waterbury,  133  Iowa,  135, 
110  NW  328. 

87.  Held  admissible:  Evidence  on  identity 
of  person  whose  name  was  forged,  showing 
relation  between  him  and  accused,  held  ad- 
missible by  state  in  rebuttal.  State  v. 
Clark,  117  La.  920,  42  S  425.  The  amount  of 
money  in  defendant's  possession  immediate- 
ly before  and  after  the  cashing  of  an  alleged 
forged  check  may  be  shown.  "Walker  v. 
State,   127  Ga.   48,   56  SB  113. 

Not  admissible:  In  prosecution  of  bounty 
Inspector  for  forging  bounty  claim  certifi- 
cates, certain  evidence  held  properly  ex- 
cluded as  not  constituting  any  defense. 
State  V.  Newman,  34  Mont.  434,  87  P  462. 
See  Bounties,  9  C.  L.  406. 

88.  Not  necessary  to  produce  person 
whose  name  was  alleged  to  have  been 
forged.  People  v.  Browne,  118  App.  Div.  793, 
103   NYS  903. 

89.  People  V.   Alderdice,   105   NYS   395. 

90.  That  accused  had  in  his  possession 
another  forged  deed.  State  v.  Stark,  202  Mo. 
210,  100  SW  642.  Possessing  and  passing  of 
other  similar  forged  instruments.  State  v. 
Calhoun  [Kan.]  88  P  1079.  Evidence  of 
forgery  of  other  bounty  claim  certificates. 
State  V.  Newman,  34  Mont.  434,  87  P  463. 
Certain  evidence  relative  to  defendant's  con- 
nection with  prior  conveyances  held  admis- 
sible in  prosecution  for  forging  and  uttering 
a  deed.  People  v.  Browne,  118  App.  Div.  793, 
103  NYS  903.  Evidence  of  other  forgeries 
by  another  not  admissible,  defendant's 
knowledge  or  connection  therewith  not 
being  shown.  State  v.  Kelliher  [Or.]  88  P 
867. 


91.  Other  instruments  executed  by  ac- 
cused may  be  admitted  to  prove  his  hand- 
writing. Rev.  St.  1899,  §  4679.  State  v. 
Stark,  202  Mo.  210,  100  SW  642.  Where  de- 
fendant claims  that  a  certified  copy  of  a 
deed  alleged  to  be  forged  was  also  spurious, 
evidence  of  a  witness  that  he  had  examined 
a  number  of  old  instruments  bearing  the 
county  clerk's  seal  and  that  the  seal  was 
different  than  that  on  the  certified  copy  is 
admissible,  as  are  instruments  proven  to 
bear  the  genuine  seal  for  the  purpose  of 
comparisons.  Loring  v.  Jackson  [Tex.  Civ. 
App.]   95  SW  19. 

92.  Taylor  v.  State  [Tex.  Cr.  App.]  97  SW 
474. 

93.  Evidence  suflieient  to  warrant  con- 
viction under  Pen.  Code,  §  515,  for  conceal- 
ing misappropriations  by  failure  to  make 
proper  entries  in  account  books.  People  v. 
Curtiss,  118  App.  Div.  259,  103  NYS  395.  To 
sustain  conviction  for  forgery  of  a  check. 
State  V.  Berry  [S.  C]  56  SE  662;  State  v.  Hill 
[Wash.]  89  P  160;  For  passing  forged  check. 
Walker  v.  State,  127  Ga.  48,  56  SB  113.  To 
show  uttering  of  forged  deed.  People  v. 
Alderdice,  105  NYS  395.  To  show  that  ac- 
cused knowingly  had  in  his  possession  a 
forged  deed  with  intent  to  utter  it  as 
genuine  in  county  where  land  was  situated. 
State  V.  Stark,  202  Mo.  210,  100  SW  642.  To 
sustain  a  finding  that  a  deed  in  plaintiff's 
chain  of  title  was  forged.  Loring  v.  Jack- 
son [Tex.  Civ.  App.]  95  SW  19.  In  prosecu- 
tion for  forging  a  deed,  evidence  held  suffi- 
cient to  take  case  to  jury.  People  v. 
Browne,  118  App.  Div.  793.  103  NYS  903. 

Evidence  insufficient  to  support  conviction 
for  attempting  to  procure  a  loan  on  forged 
stock  certificates.  People  v.  Colmey,  116 
App.  Div.  516,  101  NYS  1016.  Insufficient  to 
connect  defendant  with  forgery  of  a  deed. 
State  V.  Kelliher  [Or.]   88  P  867. 

94.  Charge  not  objectionable.  Jordan  V. 
State,   127   Ga.   278,    56   SE   422. 
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to  show  innocence  of  the  offense  of  having  forged  papers  in  one's  possession.'*  Evi- 
dence of  forgeries  of  instruments  not  shown  to  be  those  set  out  in  the  indictment  is 
insufficient  to  support  a  conviction.**" 

Variatice.^^^  '^  ^-  ■""•  ^'*^ — A  charge  of  intent  to  defraud  an  individual  may  be 
sustained  by  proof  of  fraud  on  the  firm  of  which  he  is  a  member.**"  Words  on  the 
instrument  proven  not  constituting  a  part  thereof  do  not  constitute  a  variance;®' 
and  where  an  indictment  states  that  the  forged  instrument  is  in  defendant's  pos- 
session and  therefore  sets  out  only  its  substance  and  the  note  is  subsequently  pro- 
duced, a  difference  between  its  date  and  that  alleged  is  not  fatal.®^  But  an  indict- 
ment for  uttering  a  check  with  two  indorsements  on  it  is  not  supported  by  proof 
showing  that  one  indorsement  was  made  after  the  check  was  uttered.^ 

Instructions. ^^^ ''  ^-  ^-  ^^^° — The  materiality  of  an  alteration  is  for  the  court." 
Charges  should  make  proper  reference  to  the  alleged  forged  instrument,^  and  must 
be  supported  by  the  issues  *  and  the  evidence."^  The  jury  should  be  properly  in- 
structed on  the  question  of  intent.^  They  should  be  told  that  before  alleged  collat- 
eral forgeries  can  be  considered  as  bearing  on  intent  or  motive,  they  must  be  found 
to  be  forgeries."  In  a  prosecution  for  uttering  a  forged  instrument,  it  is  proper  to 
instruct  as  to  what  constitutes  a  forged  instrument.^ 

Conviction.  Where  uttering  and  forging  constitute  forgery  in  the  same  degree 
and  it  is  conceded  that  accused  uttered  a  forged  instrument,  it  is  immaterial  whether 
he  is  convicted  under  a  count  for  forgery  or  under  one  for  uttering." 

FORMER    ADJlDICATIOiV. 

§  1.     The  Doffrino  in  General  (1423).     Per-  .       §  3.     Adjudicutiuu     as     Estoppel     o£    Facta 
sons  Concluded    (142T.>.  ^  LitiK'ateil   <143y». 

§  3.     Adjudication    ns    u    Bar   of   Causes    o£         §  4.      Pleading-    and    Proof    (1441). 
Action  or  Defense   (1431).  | 


9.5.  That  accused  was  an  illiterate  man 
fifty  years  old  who  could  write  only  his 
name  did  not  show  innocence  of  offense  of 
having  in  his  possession  a  forged  deed 
with  intent  to  defraud.  State  v.  Stark,  202 
Mo.   210,    100   SW   642. 

OC.  That  amount  of  a  forged  check  ac- 
corded with  that  of  one  set  out  held  insuf- 
ficient. Richard  v.  State,  127  Ga.  42,  55  SE 
1044. 

07.  Evidence  insufficient  to  show  that  the 
individual  was  a  member  of  a  certain  firm. 
Sage   V.   People    [Colo.]    90   P  58. 

98.  That  the  words  "Dorsey  Litho,  Dallas, 
Texas,"  appeared  in  one  corner  of  the  in- 
strument proven  did  not  con.stitute  a  vari- 
ance. Johnson  v.  State  [Tex.  Cr.  App.]  99 
SW  404. 

OJ).  Not  error  to  introduce  note  in  evi- 
dence. Baird  v.  State  [Tex.  Cr.  App.]  19 
Tex.   Ct.   Rep.   123,   101   SW  991. 

1.  State  V.  Waterbury,  133  Iowa,  135,  110 
NW  328. 

2.  State  V.  Lotono   [W.  Va.]    58  SE  621. 

3.  Alleged  forged  instrument  suHiciently 
identified  in  court's  charge  where  it  was  re- 
ferred to  as  a  check  for  amount  shown  by 
the  written  words,  tliough  figures  showed 
a  greater  amount.  Miller  v.  State  [Tex.  Cr. 
App.]    18  Tex.  Ct.  Rep.   771,   100  SW  380. 

4.  Where  only  question  was  whether  a 
name  had  been  signed  by  accused  or  by 
some  one  else,  instruction  for  acquittal  If 
defendant  did  not  sign  held  sufficiently 
favorable  to  him.  Baird  v.  State  [Tex.  Cr. 
App.]   19  Tex.  Ct.  Rep.  123,  101  SW  991. 


5.  In  prosecution  for  forging  and  utter- 
ing a  deed,  instructions  held  not  supported 
by  evidence  and  objectionable  as  omitting 
element  of  intent.  People  v.  Browne,  118 
App.  Div.  793,  103  NYS  903.  Evidence  that 
defendant  indorsed  a  forged  check  payable 
to  his  order  is  sufficient  to  authorize  a 
charge  that  he  would  be  guilty  if  he  know- 
ingly and  fraudulently  passed  it  or  was  in 
possession  of  it  with  intent  to  fraudulently 
pass  it.  Jordan  v.  State,  127  Ga.  278,  56  SE 
422.  Not  error  for  court  not  to  charge  a 
section  of  the  statute  defining  a  grade  of 
the  offense  for  which  accused  could  not  be 
convicted  for  want  of  evidence.     Id. 

6.  Failure  to  require  finding  of  intent  to 
defraud  held  error.  State  v.  Tyree,  201  Mo. 
574,  100  SW  645.  Instructions  not  objection- 
able as  ignoring  intent  and  knowledge  of 
one  negotiating  a  forged  check.  State  v. 
Berry  [S.  C]  56  SE  662.  Instruction  author- 
izing jury  to  infer  intent  to  defraud  if 
accused  obtained  loan  by  putting  up  as  se- 
curity a  note  he  knew  to  be  forged  held 
proper.  State  v.  Calhoun  [Kan.]  88  P  1079. 
Evidence  that  person  to  whom  forged  note 
was  given  was  acquainted  with  handwrit- 
ing of  accused  and  prosecutor  held  not  to 
require  a  special  charge  on  defendant's  in- 
tent. Abel  v.  State  [Tex.  Cr.  App.]  17  Tex. 
Ct.    Rep.   361,   97   SW   1055. 

7.  Taylor  v.  State  [Tex.  Cr.  App.]  97  SW 
474. 

8.  State  V.  Calhoun   [Kan.]    88  P  1079. 

9.  People  v.  Browne,  118  App.  Div.  793. 
103   NYS   903. 
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To  be  distinguished  from  former  adjudication  are  the  doctrines  that  a  decision 
of  an  appellate  court  is  binding  in  all  subsequent  proceedings  in  the  same  case/"  and 
that  decisions  on  questions  of  law  will  be  observed  as  precedents. ^^  Also  the  doc- 
trines of  election  of  remedies/-  the  conclusiveness  of  foreign  judgments  under  con- 
stitutional provisions/^  must  be  distinguished  from  that  of  former  adjudication. 

§  1.  Tlie  doctrine  in  (/enera?.^®®  '  ^- ^- ^'^° — Tlie  doctrine  of  former  adjudi- 
cation is  that  ivhatever  matters  hare  been  finalhj'^^  and  without  collusion '^^  deter- 
mined on  the  me.rits,^^  in  any  action  or  proceeding  ^^  in  a  court  having  jurisdiction,'^^ 


10.  See  Appeal  and  Review,   9  C.  L.  108. 

11.  See  Stare  Decisis,   8  C.  L.   1965. 

12.  See  Election  and  Waiver,  9  C.  L.  1037. 

13.  See  Constitutional  Law.  9  C.  L.  610; 
Foreign  Julg-nients.   9  C.  L.  140.5. 

14.  Gulling  V.  Washoe  County  Bk.  [Nev.] 
89  P  25,  rvg.  28  Nev.  450,  82  P  800.  Court's 
findings,  orders,  and  decrees,  to  -which  ex- 
ceptions by  both  parties  were  overruled, 
held  judgments  conclusively  establishing 
the  rights  of  the  parties.  Hutchins  v. 
Berry  [N.  H.]   66  A  1046. 

Judgments  ou  demurrer,  dismissal  »nd 
non.<9iiit.  [See  post  tliis  section  On  the 
Merits]:  Judgment  of  dismissal  after  a 
hearing  on  the  merits  is  final.  School  Tp. 
of  Bloomfield  v.  Independent  School  Dist. 
[Iowa]  112  NW  5.  Judgment  in  an  action 
between  two  counties  for  apportionment  of 
plaintiff's  indebtedness  fixing  the  boundaries 
of  the  two  counties  and  dismissing  the  suit 
without  prejudice  as  against  a  suit  for  the 
apportionment  held  conclusive  as  to  the 
boundaries  in  each  suit.  Board  of  Com'rs, 
Hinsdale  County  v.  Mineral  County  Com'rs 
[Colo.]  88  P  436.  Dismissal  of  action  because 
of  another  action  pending  held  not  binding 
after  that  objection  was  removed.  City  of 
Chicago  V.  Baldwin,  227  111.  534,  81  NE  542. 
A  judgment  of  nonsuit  in  a  suit  of  entry 
brought  by  defendants  against  petitioner 
held  not  conclusive  on  his  petition  to  regis- 
ter title  to  the  land.  Haskell  v.  Friend 
[Mass.]  81  NE  962.  No  bar  where  suit  was 
withdrawn  before  final  judgment.  Thomas 
V.   Young,   79  Conn.   493,   65  A   955. 

Dcfanlt  judgment  is  res  judicata.  Turn- 
age  V.  Joyner  [N.  C]   58  SE  757. 

Judgment  for  costs  held  to  prevent  party 
from  presenting  same  matter  to  another 
iudge  of  the  same  court.  Herring  v.  Atlantic 
Coast  Line  R.  Co.,  144  N.  C.  208,  56  SE  873. 
Taxation  of  costs  in  criminal  cases  to  a 
constable  by  a  justice  of  the  peace  is  not  a 
final  adjudication  binding  on  the  county. 
Code,  §  4600  construed.  McGuire  v.  Iowa 
County,  133  Iowa,  636,  111  NW  34. 

Orders  made  on  motions  affecting  the  sub- 
stantial rights  of  parties  from  whicli  an 
appeal  lies,  if  the  matter  in  question  has 
been  fully  tried,  are  as  conclusive  upon  the 
issue  necessarily  decided  as  are  final  judg- 
ments. Order  denying  motion  to  quash  serv- 
ice of  summons.  Rogers  v.  McCord-Collins 
Mercantile  Co.  [Okl.]  91  P  864.  Where  two 
persons  are  contesting  in  the  land  depart- 
ment for  a  tract  of  government  land,  and 
one  plants  a  portion  thereof  after  obtaining 
a  mandatory  injunction,  and  the  injunction 
is  on  motion  dissolved,  and  the  court  orders 
the  crop  divided,  such  order  is  not  final 
and  the  rights  of  the  parties  to  the  crop  may 
be  litigated  on  tlie  final  hearing.  Brown 
V.   Donnelly    [Okl.]    91   P  859. 

Appellate     judgments:     A     judgment      and 


order  of  an  appellate  court  reversing  and 
remanding  a  case,  general  in  its  terms  and 
containing  no  direction  to  the  trial  court, 
is  not  res  judicata.  Zerulla  v.  Supreme 
Lodge,  Order  of  Mutual  Protection,  223  111. 
518,    79   NE    160. 

Error  does  not  preveut  binding  effect. 
Gable  v.  Page  [Cal.  App.]  91  P  339;  Johnson 
V.  Porterfield  [Ala.]  43  S  228.  Judgment 
against  public  corporation.  Raymer  v. 
Trustees  White  School  Dist.  No.  18.  30 
Ky.  L.  R.  332,  98  SW  323.  Correctness  of  the 
judgment  or  decree  is  not  the  test  whereby 
its  effect  as  res  judicata  is  determined. 
Hogle  V.  Smith  [Iowa]  113  NW  556.  Erro- 
neous orders  made  in  proceedings  wherein 
judgment  was  secured  does  not  render  it 
any  the  less  conclusive.  Carpenter  v.  Lan- 
dry [Tex.  Civ.  App.]  101  SW  277.  Claim  evi- 
denced by  final  decree  in  equity  cannot  be 
questioned  in  probate  proceedings  but  must 
be  deemed  "proved"  in  actions  under  Gen. 
Laws  1896,  c.  218,  §  27.  Williams  v.  Stark- 
weather [R.  I.]  66  A.  67.  Where  judgment 
fixed  liability  of  beneficiaries  on  notes  taken 
by  tlie  trustee  endorsed  by  them  in  action 
for  accounting  against  trustee,  claim  tliat 
such  judgment  erroneously  provides  for  the 
collection  of  interest  held  barred.  Blair  v. 
Cargill.  Ill  App.  Div.  853,  98  NYS  109. 
Where  in  a  statutory  action  against  a  street 
railway  company  and  a  city  for  injuries 
from  a  defect  in  the  street  plaintiff  suffered 
an  involuntary  nonsuit  against  the  street 
railway  company  and  then  elected  to  pur- 
sue his  action  against  the  city,  whicli  he 
was  not  bound  to  do,  and  was  defeated  in 
a  trial  on  the  merits,  he  was  bound  by  the 
judgments  and  he  has  no  ground  of  com- 
plaint because  not  nonsuited  as  to  both  de- 
fendants. Crotty  v.  Danbury,  79  Conn.  379, 
65  A  147.  Answer  failing  to  allege  that 
judgment  had  been  appealed  from,  and  ap- 
peal being  dismissed  before  trial,  its  pen- 
dency at  the  time  of  the  commencement  of 
the  action  cannot  be  raised.  Wheeler  v. 
Aberdeen    [Wash.]    87    P   1061. 

15.  B.  F.  Johnson  Pub.  Co.  v.  Com.,  30 
Ky.  L.   R.   148,   97   SW  749. 

1«.  Carroll  v.  Grande  Ronde  Elec.  Co. 
[Or.]  90  P  903;  Macon  &  B.  R.  Co.  v.  Walton, 
127  Ga.  294,  56  SE  419;  Peacock  v.  Feaster 
[Fla.]  42  S  889.  Unless  the  evidence  shows 
that  the  former  adjudication  was  on  the 
merits,  the  plea  fails.  Evidence  of  former 
adjudication  held  insufficient  to  show  that 
it  was  had  on  the  merits.  Couch  v.  ^Harp, 
201  Mo.  457,  100  SW  9.  Judgment  must  be 
the  result  of  an  actual  and  fair  trial  of  the 
issues.  Missouri  State  Life  Ins.  Co.  v.  Love- 
lace [Ga.  App.]  58  SE  93.  Discharge  of  gar- 
nishees in  proceeding  by  judgment  creditor 
of  corporation  by  garnishment  against 
stockholders  held  to  bar  suit  to  enforce  such 
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stockholder's  liability  in  equity.  Montgom- 
ery Iron  \Vorks  v.  Roman,  147  Ala,  434,  41 
S  811.  A  judgment,  in  an  action  on  a  note, 
in  favor  of  defendant  because  there  was  no 
revenue  stamp  on  the  note  held  to  bar  ac- 
tion between  same  parties  on  the  same  note 
after  a  stamp  had  been  placed  thereon. 
Roney  v.  Westlake,  216  Pa.  374,  65  A  807. 
Waiver  or  withdrawal  of  demand  for  dam- 
ages by  a  cotenant  in  a  suit  to  recover  pos- 
session of  his  interest  in  a  mining  claim 
held  not  to  bar  him  from  subsequently  re- 
covering the  value  of  his  share  of  ore  ex- 
tracted llK.efrom  in  a  suit  for  an  account- 
ing. Bettering  v.  Nordstrom  [C.  C.  A.]  14S 
P  81.  A  denial  of  mandamus  on  the  ground 
that  the  railroad  defendant  was  in  the  hands 
of  a  Federal  receiver  held  not  to  preclude, 
after  the  discharge  of  the  receiver,  proceed- 
ings involving  the  same  matters  before  the 
corporation  commission.  Winchester  &  S. 
R,  Co.  V.  Com.,  106  Va.  264,  55  SE  692.  A 
decree  expressly  reserving  from  its  opera- 
tion the  right  to  take  proceedings  in  respect 
lo  certain  matters  is  no  bar  to  a  subsequent 
action  on  such  matters,  but  precludes  the 
parties  from  litigating  the  matters  not  with- 
in the  exception.  Smith  v.  Cowell  [Colo.] 
92  P  20.  Judgment  of  appellate  court  that 
lower  court  had  no  jurisdiction  of  case  held 
not  to  bar  a  subsequent  suit  on  the  same 
cause  of  action.  Brick  v.  Atlantic  Coast 
Line    R.    Co.    [N.    C]    58    SE    1073. 

No  bar  by  a  dismissal  not  upon  the  merits. 
In  re  Hanlin's  Estate  [Wis.]  113  NW  411; 
Robb  V.  New  York  &  Cleveland  Gas  Coal 
Co.,   216   Pa.   418,   65   A   938. 

Dismissal  on  technical  grounds  is  no  bar 
to  a  subsequent  suit,  except  as  to  the  ground 
on  which  the  dismissal  was  based.  Smith  v. 
Cowell  [Colo.]  92  P  20.  Dismissal  on  the 
ground  that  all  matters  of  difference  be- 
tween the  parties  had  been  adjusted  held 
no  bar.  Shakespeare  v.  Caldwell  Land  & 
Lumber  Co.,  144  N.  C.  516,  57  SE  213.  Dis- 
missal of  petition  on  general  demurrer  on 
the  ground  that  petitioner  was  not  able  to 
take  advantage  of  his  equitable  defenses  in 
the  court  held  no  bar.  Missouri  State  Life 
Ins.  Co.  v.  Lovelace  [Ga.  App.]  58  SB  93. 
Dismissal  of  an  equity  suit  on  the  ground 
that  plaintiff  should  have  proceeded  at  law 
is  no  bar  to  a  legal  action  thereafter  com- 
menced. Costello  v.  Grant  County  Mut. 
Fire  &  Lightning  Ins.  Co.  [Wis.]  113  NW  639. 
Dismissal  of  crossbill  held  not  to  bar  suit 
on  note  set  up  therein.  Grider  v.  Corbin,  116 
App.  Div.  818,  102  NYS  181.  Dismissal  of 
petition  of  mandamus  against  city  clerk,  lo 
compel  him  to  call  a  special  election,  for 
failure  of  relator  to  amend  his  petition  af- 
ter the  overruling  of  a  demurrer  to  the  re- 
turn, held  not  to  bar  subsequent  mandamus 
proceedings  on  a  subsequent  petition  for  an 
election.  State  v.  Hinkel  [Wis.]  Ill  NW  217. 
Dismissal  of  action  in  justice  court  becau.^e 
the  summons  did  not  comply  with  the  re- 
quirement that  it  have  attached  thereto  "a 
copy  of  the  cause  of  action  sued  on,"  and 
because  "it  was  impossible  to  tell  from  the 
summons  or  the  'acount'  thereto  attached, 
the  nature  of  the  claim  upon  which  the 
action  was  based,"  held  no  adjudication  on 
the  merits.  Macon  &  B.  R.  Co.  v.  Walton, 
127   Ga.    294,    56   SE   419. 

UiNmlasala  on  the  merits:  Dismissal  after 
hearing  on  the  merits  is  a  bar.  Whitney  v. 
Whitney   [Neb.]   110  NW  555.     Judgment  dis- 


missing action  for  trial  of  right  to  property 
is  conclusive  of  claimant's  right  to  the  prop- 
erty. Kempner  v.  First  Nat.  Bk.  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  341,  99  SW  112.  Dis- 
missal of  bill  to  set  aside  tax  deeds  as  in- 
valid is  on  the  merits.  Pond  v.  Huling, 
125  Mo.  App.  474,  101  SW  115.  A  decree  dis- 
missing a  proceeding  for  limitation  of  lia- 
bility for  damages  for  a  collision  afler  hear- 
ing, on  the  ground  that  petitioner  was  tlie 
owner  of  both  vessels  concerned  in  the  col- 
lision and  both  of  which  were  in  fault  and 
had  surrendered  but  one,  is  on  the  merits. 
The  San  Rafael,  149  F  893.  A  judgment  of 
dismissal  entered  on  the  sustaining  of  a  stat- 
utory objection  to  the  admission  of  any  evi- 
dence under  the  complaint,  upon  the  ground 
that  it  does  not  state  facts,  sufficient  to  con- 
stitute a  cause  of  action,  is  equivalent  to 
one  on  general  demurrer  and  is  on  the 
merits.  Coram  v.  Ingersoll  [C.  C.  A.]  148  F 
169.  So  held  where  in  an  action  on  a  con- 
tract the  judgment  of  dismissal  was  affirmed 
on  appeal  in  an  opinion  which  construed 
the  contract  and  held  that  the  facts  alleged 
in  the  complaint  did  not  show  a  performance 
of  the  contract  entitling  plaintiff  to  recover. 
Id.  Under  Code  Civ.  Proc.  §  1007,  a  judg- 
ment of  dismissal  of  the  complaint  is  a  bar 
if  on  the  merits  and  such  fact  appears  in- 
express  declaration.  Glass  v.  Basin  &  Bay 
State  Min.  Co.,  35  Mont.  567,  90  P  753.  Judg- 
ment in  an  action  for  breach  of  contract 
not  so  declaring  held  not  a  bar.     Id. 

Voluntary  dismissal.  Woodward  v.  David- 
son, 150  F  840.  A  judgment  of  voluntary  dis- 
missal is  no  bar.  Smith  v.  Cowell  [Colo.] 
92  P  20;  Sevier  v.  Bowling,  30  Ky.  L.  R. 
217,  97  SW  806;  Couch  v.  Harp,  201  Mo. 
457,  100  SW  9. 

Dismissal  fvithout  prejudice:  A  dismissal 
without  prejudice  does  not  constitute  an  es- 
stoppel.  Voluntary  dismissal.  Woodward  v. 
Davidson,  150  F  840.  Petition  in  condemna- 
tion proceedings.  Kittery  Water  Dist.  v. 
Agamenticus  Water  Co.  [Me.]  67  A  631.  A 
decree  of  dismissal  without  prejudice  to  an.v 
"action  at  law"  rendered  by  a  Federal  court 
on  sustaining  a  demurrer  to  the  complaint 
in  equity  on  the  ground  that  plaintiff  was 
not  entitled  to  the  relief  prayed  for  is  a 
bar  to  a  subsequent  action  in  a  state  court 
setting  up  a  like  equitable  cause  of  action; 
the  quoted  words  meaning  a  cause  of  ac- 
tion at  law,  notwithstanding  the  Code  ab- 
olishes different  forms  of  action.  Smith  v. 
Cowell    [Colo.]    92   P  20. 

Nonsuit  against  garnishee  in  proceeding 
by  judgment  creditor  of  corporation  b%-  gar- 
nishment against  stockholder  held  not  to 
bar  suit  to  enforce  such  stockholder's  lia- 
bility in  equity.  Montgomery  Iron  Works 
V.    Roman,    147   Ala.    434,    41   S   811. 

Judgment  of  nonsuit  Is  no  bar  (Carroll 
V.  Grande  Ronde  Elec.  Co.  [Or.]  90  P  903). 
and  it  can  make  no  difference  upon  what 
point  the  motion  is  allowed,  or  how  the 
judgment  may  be  framed,  or  what  recitals 
\t  may  contain,  or  that  the  motion  was  or- 
dered upon  the  failure  of  plaintiff's  evidence 
(Id.).  Nonsuit  of  plaintiff  does  not  bind 
parties  though  they  agree  that  determina- 
tion of  instant  case  should  be  governed  by 
the  determination  of  another  suit  pending. 
Carp  V.  National  Assur.  Co.  [Mo.  App.]  99 
SW  523. 

Default  Judgment:  Default  judgment  held 
a  bar.     Turnage  v.  Joyner  [N.  C]  58  SE  757. 
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Defendant  having  knowledge  of  the  pen- 
dency of  the  suit  held  binding.  Kelly  & 
Jones  Co.  v.  More   [Ga.]    58  SE  181. 

Judgment     on     the     pleadings     is     on     the 

merits  under  Code  Civ.  Proc.  §§  581,  582. 
Bailey  v.  Aetna  Indemnity  Co.  [Cal.  App.]  91 
P  416.  A  judgment  on  the  pleadings  is  con- 
clusive if  it  determines  the  merits  of  the 
controversy  as  distinguished  from  the  mer- 
its of  tlie  pleading.  Code  Civ.  Proc.  §  1005 
considered.  Glass  v.  Basin  &  Bay  State 
Min.   Co.,   35   Mont.   567,   90   P  753. 

Judg-ment  on  demurrer:  Judgment  of  dis- 
missal on  a  demurrer  going  to  the  merits 
as  that  the  facts  stated  do  not  constitute 
a  cause  of  action  is  a  bar.  Smith  v.  Cowell 
[Colo.]  92  P  20.  Judgment  of  dismissal  sus- 
taining a  demurrer  for  want  of  jurisdiction  or 
technical  defect  is  not  a  bar  to  a  subsequent 
suit.  Id.  Judgment  on  demurrer  reaching 
the  merits  is  res  adjudicata.  Northern  Pac. 
R.  Co.  v.  Slaght,  205  U.  S.  122,  51  Law.  Ed. 
738;  Id.,  205  U.  S.  134,  51  Law.  Ed.  742.  Judg- 
ment sustaining  a  general  demurrer  is  a 
bar.  Kempner  v.  First  Nat.  Bk.  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  341,  99  SW  112;  Car- 
penter V.  Landry  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  236,  101  SW  277.  Judgment  on  demur- 
rer to  petition  in  action  against  bank  di- 
rectors on  the  ground  that  the  cause  of  ac- 
tion therein  set  forth  could  be  maintained 
only  by  the  bank's  receiver  is  no  bar  to  a 
subsequent  action  under  petition  stating 
cause  of  action  in  favor  of  the  individual 
creditor.  Yates  v.  Utica  Bank,  206  U.  S. 
181,  51  LaTV.  Ed.  1015.  Dismissal  on  demur- 
rer reaching  the  jurisdiction  is  no  bar  to 
anotlier  action  involving  the  same  issues. 
"SVeisenborn  v.  Evans,  30  Ky.  L.  R.  781,  99  S 
W  629.  Wliere  a  demurrer  goes  both  to  de- 
fects of  form  and  also  to  the  merits,  a 
judgment  thereon  not  designating  between 
the  two  grounds  will  be  presumed  to  rest 
on  the  former,  the  record  not  disclosing  oth- 
erwise. ]Motes  V.  Gila  Valley,  Globe  &  N. 
R.  Co.  [Ariz.]  89  P  410.  Where  defendant 
demurred  to  a  bill  on  the  ground  that  it 
was  ■without  equity  and  was  multifarious 
and  the  demurrer  was  sustained  but  the 
order  not  reciting  upon  which  ground,  it 
will  be  presumed  that  the  demurrer  was  con- 
sidered on  the  merits.  Burton  v.  McMillan 
[Fla.]  42  S  879.  Striking  out  claim  for 
damages  in  a  replevin  action  as  irrelevant 
held  not  to  bar  action  thereon.  Haugha- 
waut  V.  Royse,  122  Mo.  App.  72,  98  SW  101. 
If  a  portion  of  a  plea  or  answ^er  is  stricken 
out  upon  a  ruling  made  that  it  is  without 
merit,  this  is  res  judicata,  if  an  amendment 
setting  up  substantially  the  same  defense 
is  tendered  at  a  later  date.  Morrison- 
Trammell  Brick  Co.  v.  Mc"^'illiams,  127  Ga. 
159,  56  SE  306.  But  if  such  part  of  a  plea 
or  answer  is  stricken  on  a  special  demur- 
rer on  the  ground  that  it  is  not  sufficiently 
specific.   It  is   not  res  judicata.     Id. 

Presumption     as     to     decision      on      merits: 

Under  Code,  §  3771,  requiring  a  judgment 
where  both  matters  in  abatement  and  bar 
are  pleaded,  if  based  on  the  matter  in  abate- 
ment to  so  declare,  a  judgment  failing  to  so 
declare  will  be  presumed  to  have  been  on 
the  merits.  Reeves  &  Co.  v.  Lamm  Bros. 
[Iowa]   112  NW  642. 

17.  Judgment  of  court  of  competent  juris- 
diction as  to  validity  of  bonds  lield  res  judi- 
cata.    Board    of    Com'rs    of    Day    County    v. 
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Kansas  [Okl.]  91  P  699.  Order  of  court  re- 
ta.King  costs  held  res  judicata  as  between 
moving  party  and  officer  in  whose  favor 
costs  are  taxed.  Sheibley  v.  Cooper  [Neb.] 
113  NW  62  6.  Where  motion  to  set  aside 
summons  because  of  lack  of  proper  found- 
ation and  of  nonconformity  with  the  laws 
of  the  state  -was  denied  and  defendant  failed 
to  plead  in  the  time  allotted,  held  validity 
of  summons  was  res  judicata.  Kellogg  v. 
Maloney  [C.  C.  A.]  152  F  405.  Except  in  the 
cases  of  provisional  remedies  the  denial  of 
a  motion  bars  a  subsequent  motion  for  the 
same  relief,  unless  based  on  facts  subse- 
quently arising  on  the  ground  that  the 
former  judgment  -n^as  obtained  by  fraud. 
Haskell  V.  Moran,  117  App.  Div.  251,  102  NYS 
388.      Motion  to  bring  in  parties.     Id. 

Accounting  of  executor  or  trustee.  In  re 
Menzie's    Estate,    54    Misc.    188,    105    NYS    925. 

Condemnation  proceedings.  Laguna  Drain- 
age Dist.  V.  Charles  Martin  Co.  [Cal.  App.] 
89    P   993. 

Habeas  corpus.  Bleakley  v.  Barclay  [Kan.] 
89  P  906;  Ex  parte  Moebus  [N.  H.]  66  A  641. 
Judgment  in  habeas  corpus  rendered  in  one 
court  is  a  bar  to  a  further  proceeding  on  the 
same  issues  in  an  appellate  court.  In  re 
Boutelle,    124   Mo.   App.    450,    101    SW   1096. 

Contra:  The  doctrine  of  res  judicata  does 
not  apply  in  matters  of  habeas  corpus,  and, 
there  being  no  Federal  statute  limiting  the 
common-law  right  of  an  applicant  to  peti- 
tion successfully  every  judge  having  author- 
ity in  the  premises,  a  Federal  court  may  en- 
tertain a  petition,  notwithstanding  the  de- 
nial in  the  same  petition  by  a  state  court 
also  having  jurisdiction.  In  re  Kopel,  148  F 
505. 

Mandamus  proceeding.  Kaufer  v.  Ford, 
100   Minn.    49,   110   NW   364. 

IS.  Page  V.  Garver  [Cal.  App.]  90  P  481. 
Equity  and  law.  Smith  v.  Cowell  [Colo.]  92 
P  20.  Not  a  bar  where  it  affirmatively  ap- 
pears tliat  the  court  was  without  jurisdic- 
tion. Weaver  v.  Schumpert,  118  La.  315, 
42  S  949.  Judgment  which  shows  affirma- 
tively that  the  court  acquired  no  jurisdic 
tion  is  not  a  bar.  Lutcher  v.  Allen  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  149,  95  SW  572 
Judgment  of  commitment  under  Civil  Code 
1895,  §  2372  et  seq.,  is  a  judgment  of  a 
court  of  competent  jurisdiction.  Kennedy 
V.  Meara,  127  Ga.  68,  56  SE  243.  Judgment 
rendered  by  the  probate  court  on  matters  be- 
yond its  jurisdiction  is  not  conclusive.  Ivie 
V.  Ewing,  120  Mo.  App.  124,  96  SW  481.  Pro- 
bate decree  by  judge  of  county  adjoining 
county  of  decedent's  residence  and  acting 
at  the  request  of  the  probate  judge  of  the 
county  of  decedent's  residence  lield  not 
binding  for  want  of  jurisdiction.  In  re 
Mears'  Estate,  75  S.  C.  482,  56  SE  7.  Order 
of  distribution  of  probate  court  held  not  a 
conclusive  adjudication  that  a  partnersliip 
did  not  exist  between  decedent  and  another 
to  which  the  property  belonged  as  against 
a  creditor  of  the  alleged  partner  who  seeks 
to  follow  the  property  into  the  hands  of  the 
heirs.  Bartleson  v.  Feidler,  149  F  299.  So 
far  as  relates  to  assets  applied  and  disclosed 
on  accounting  of  executors  held  decree  of 
surrogate  allowing  acounts  was  decisive 
of  validity  of  certain  provisions  of  the  will 
relating  to  accumulations  so  far  as  they  af- 
fected assets  applied  and  disclosed  in  such 
report.  Kirk  v.  McCann,  117  App.  Div.  56, 
101  NYS  1093. 
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or  before  an  officer  or  hoard  exercising  judicial  funciions,^^  are  concluded  hy  such 
adjudication  and  cannot  again  he  litigated  -°  between  the  same  parties  -^  or  their 
privies/^  either  before  the  same  or  another  tribunal,'^^  until  the  adjudication  has 
been  duly  reversed,  modified,  or  otherwise  adjudged  erroneous."*^  The  doctrine  of 
res  judicata  does  not  apply  to  propositions  of  law,-^  and  in  this  regard  is  to  be  dis- 
tinguished from  the  rules  applicable  to  the  law  of  the  case.-^  The  fact  that  the 
forms  of  action  and  the  precise  remedies  sought  in  the  two  actions  are  ditferent  does 
not  prevent  an  estoppel.-'  Consequently,  it  makes  no  difference  that  one  suit  is  at 
law  and  the  other  in  equity.-^  AVhile  judgment  is  no  bar  to  actions  on  subsequently 
acquired  or  arising  rights/*  still  the  fact  that  the  former  judgment  was  rendered 


19.  Determination  of  attorney  general 
not  to  bring  quo  warranto  proceedings  no 
bar  to  such  proceedings  by  successor.  Peo- 
ple V.  McClellan,  118  App.  Div.  177,  103  NYS 
14G. 

20.  Gulling  V.  Washoe  County  Bk.  [Nev.] 
89  P  25,  rvg.  28  Nev.  450,  82  P  800. 

21.  Peacock  v.  Feaster  [Fla.]  42  S  889; 
Chatman  v.  Hodnett,  127  Ga.  360,  56  SE  439; 
Pratt  V.  Griffin,  223  111.  349,  79  NE  102;  Gull- 
ing V.  Washoe  County  Bk.  [Nev.]  89  P  25, 
rvg.  28  Nev.  450,  82  P  800;  McCord  v.  Akeley 
[Wis.]  Ill  NW  1100.  See  post  this  section, 
Persons  Concluded. 

22.  Gable  V.  Page  [Cal.  App.]  91  P  339; 
Peacock  v.  Feaster  [Fla.]  42  S  889;  Pratt 
V.  Griffin,  223  111.  349,  79  NE  102;  Gulling- 
V.  Washoe  County  Bk.  [Nev.]  89  P  25,  rvg. 
28  Nev.  450,  82  P  800;  McCord  v.  Akeley 
[■V\''is.]  Ill  NW  1100'.  See  post  this  section, 
Persons  Concluded. 

23.  Peacock  v.  Feaster  [Fla.]  42  S  889; 
Strickland  v.  National  Salt  Co.  [N.  J.  Eq.] 
64  A  982.  Foreign  judgment  res  judicata. 
Bailey  v.  Wilson,  52  Misc.  644,  54  Misc.  45, 
103  NYS  1021;  Bleakley  v.  Barclay  [Kan.] 
89  P  906.  State  and  Federal.  Kellogg  v. 
Maloney  [C.  C.  A.]  152  F  405;  St.  Louis 
Min.  &  Mill.  Co.  v.  Montana  Min.  Co.,  148 
F  450.  Decree  of  superior  court  of  Florida 
rejecting  a  Florida  land  claim  on  the  ground 
of  fraudulent  alteration  bars  an  action  in 
the  Federal  court  to  establish  it.  Act  of 
June  22,  1860,  construed.  United  States  v. 
Dalcour,  203  U.  S.  408,  51  Law.  Ed.  248.  A 
decree  of  a  Federal  court  is  binding  on  the 
parties  and  on  the  state  courts  until  set 
aside,  tliough  it  conflicts  witli  a  decision  of 
the  state  courts.  Smith  v.  Cowell  [Colo.]  92 
P  20.  Determination  of  the  courts  of  one 
state  on  the  question  of  its  jurisdiction  is 
res  adjudicata  in  an  action  on  the  judg- 
ment in  another  state.  Tootle  v.  aicClellan 
[Ind.  T.]  103  SVv'  766.  Judgment  of  probate 
court  in  partition  is  conclusive  in  a  similar 
proceeding  in  equity  unless  grounds  of  equi- 
table interposition  appear.  Finch  v.  Smith, 
146   Ala.    644,    41    S   819. 

24.  City  of  Elizabeth  v.  Central  R.  Co., 
70  N.  J.  Eq.  797,  66  A  418.  No  bar  where 
trial  court's  decree  has  been  reversed  on 
appeal  and  cause  remanded.  Wiemers  v. 
People,  225  111.  82,  80  NE  G8.  Judgment  of 
commitment  under  Civ.  Code  1895,  §  2372  et 
seq.,  binding  on  parties  so  long  as  unre- 
versed. Kennedy  v.  Meara,  127  Ga.  68,  56 
SE  243.  Unappealcd  judgmeni  of  circuit 
court  on  appeal  from  a  magistrate's  court 
held  res  judicata.  Forrest  v.  McBee  [S.  C] 
58  SE  955.  The  validity  of  a  deed  being 
ia  issue,    the   judgment   rendered   is   binding 


on  the  parties  and  their  privies  until  re- 
versed on  appeal  or  set  aside  by  direct  at- 
tack. Wilkinson  v.  Lehman-Durr  Co.  [Ala.] 
43    S    857. 

25.  In  re  Hurlbut's  Estate,  51  Misc.  263, 
100  NYS  1098. 

20.      See  Appeal  and  Review,  9  C.  L.  108. 

27.  Manchester  Home  Bldg,  &  Loan  Ass'n 
V.  Porter,  106  Va.  528,  56  SE  337.  Is  not 
necessary  that  the  form  of  action  be  the 
.=;ame  in  both  cases.  "Van  Camp  v.  Hunting- 
ton, 39  Ind.  App.  28,  78  NE  1057.  Judg- 
ment in  mandamus  to  compel  lodge  to  re- 
instate a  member  is  a  bar  to  a  judgment 
for  damages  for  malicious  expulsion.  Mat- 
ousek  V.  Bohemian  Roman  Catholic  First 
Cent.   Union,    192    Mo.    588,    91    «VV    538. 

2S.  Van  Camp  v.  Huntington,  39  Ind.  App. 
28,  78  NE  1057.  Judgment  in  injunction  suit 
held  conclusive  as  to  execution  of  contract 
in  subsequent  action  on  tlie  contract  for 
services.  Id.  Facts  arising  after  tlie  com- 
mencement of  tlie  original  action.  Ben  C. 
Jones  &  Co.  v.  Gammel  Statesman  Pub.  Co. 
[Tex.]  99  SW  701.  A  judgment  on  the  mer- 
its in  an  action  at  law  is  conclusive  in 
equity,  except  as  to  matters  within  its  ex- 
clusive jurisdiction  and  a  determination  in 
equity  is  conclusive  in  an  action  at  law. 
Smith  V.  Cowell  [Colo.]  92  P  20.  Judgment 
quieting  title  to  property  is  not  a  bar  to 
a  subsequent  action  by  defeated  party  based 
upon  title  acquired  after  the  adjudication. 
Wadley  v.  Leggitt  [Ark.]  101  SW  720. 
Where,  in  ejectment,  it  is  shown  tliat  in  a 
previous  equity  suit,  in  which  tlie  parties 
and  property  were  the  same  and  the  equity 
set  up  against  tlie  legal  title  was  the  same, 
a  decree  was  entered  against  plaintiff,  it 
constitutes  res  judicata.  Bruner  v.  Finley, 
217   Pa.    127,    66   A   159. 

20.  Right  to  enter  on  land.  Richey  v. 
Beus,  31  Utah,  262,  87  P  903.  The  estoppel 
of  a  judgment  only  applies  to  the  facts  as 
they  existed  when  the  judgment  was  ren- 
dered and  does  not  extend  to  facts  occurring 
after  sucla  time.  State  v.  Leavenworth 
[Kan.]  90  P  237.  A  judgment  is  not  a  bar 
to  a  cause  of  action  accruing  after  tlie 
rendition  of  the  judgment.  Roach  v.  Curtis, 
115  App  Div.  765.  101  NYS  333.  A  judgniciu 
in  a  claim  case  finding  the  property  not  sub- 
ject on  the  ground  that  defendant  liad  no 
leviable  interest  held  not  to  estop  plaintiff 
in  fl.  fa.  from  proceeding  to  subject  the 
property  after  tenable  interest  had  been  ac- 
quired. McLendon  v.  Sliuniate  [Ga.]  57  SE 
SS6.  In  a  suit  to  enforce  an  agreement,  do- 
fondant  can  urge  any  defense  based  on  cir- 
cumstances arising  subsequent  to  a  previous 
adjudication    in    a    suit    brouglit    under    the 
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after  the  commencement  of  the  second  suit/"  or  during  the  pendency  therof/^  does 
not  affect  its  operation  as  res  judicata,  and  the  parties  trying  to  relitigate  the  ques- 
tions in  another  tribunal,  the  court  first  having  jurisdiction  may  enjoin  such  pro- 
ceedings.^^ T\niere  there  are  no  intervening  equities,  a  nunc  pro  tunc  judgment 
will  sustain  a  plea  of  res  judicata  between  the  parties  as  to  the  matter  involved  in  the 
litigation.^^  Wlien  application  is  made  to  collect  a  judgment  by  process  not  con- 
tained in  itself,  and  requiring,  in  order  to  be  sustained,  reference  to  the  alleged 
cause  of  action  upon  which  it  is  founded,  the  aid  of  the  court  should  not  be  granted 
when  upon  the  face  of  the  record  it  appears  that  the  judgment  rests  upon  no  cause 
of  action  whatever.^*  In  some  cases  a  decision  not  technically  res  judicata  will  be 
given  such  effect  by  analogy.^^  "What  effect  a  judgment  of  a  state  court  shall  have 
as  res  judicata  is  a  question  of  state  or  local  law."*^  The  effect  of  a  former  adjudi- 
cation cannot  be  overcome  b}^  a  collateral  attack  on  the  judgment.^" 

Persons  concluded.^^^  ^  *-^-  ^-  ^^^* — All  adversary  parties  ^^  to  the  action,  or 
persons  in  privity  with  them  ^^  who  acquire  their  interest  subsequent  to  the  suit  *° 
are  bound  by  a  final  judgment  on  the  merits  rendered  therein.  The  term  "privity" 
suggests  mutual  succession  or  relation  to  the  same  property  or  property  right. *^  "While, 


same  agreement.  Buttlar  v.  Buttlar  [N.  J.  | 
Eq.]  65  A  485.  The  fact  that  a  party  may 
have  obtained  a  judg'ment  against  another 
does  not  bar  him  from  subsequently  asking 
for  the  same  kind  of  relief  against  the  same 
party,  if  conditions  have  changed  and  new 
facts  and  elements  are  brought  in.  State  v. 
Leavenworth  [Kan.]  90  P  237.  Rule  applied 
to  quo  warranto  proceedings.  Id.  An  order 
granting,  after  hearing  a  preliminary  in- 
junction, is  not  res  judicata  on  an  applica- 
tion for  the  dissolution  thereof  on  the 
grounds  that  it  has  been  in  force  12  months, 
that  the  applicant  does  not  consent  to  its  re- 
maining longer  in  force,  and  that  the  cause 
has  not  been  set  for  trial  on  its  merits,  as 
expressly  authorized  by  Code  Civ.  Proc. 
§  527.  German  Sav.  &  Loan  Soc.  v.  Aldridge 
[Cal.  App.]  89  P  1063.  Decree  enjoining  a 
nuisance  is  not  res  adjudicata  as  to  fact 
subsequently  arising  and  bringing  about  a 
change  of  conditions.  Perrin  v.  Crescent 
City  Stockyard  &  Slaughterhouse  Co.  [La.] 
44  S  513.  Judgment  in  action  to  cancel  lease 
does  not  bar  cause  of  action  which  could  not 
arise  until  lease  was  canceled.  Lincoln 
Trust  Co.  v.  Nathan,  122  Mo.  App.  319,  99 
SW   484. 

3(X  Manchester  Home  Bldg.  &  Loan  Ass'n 
v.   Porter,    106   Va.   528,   56   SE   337. 

31.  Patent  infringement.  Bredin  v.  Na- 
tional Metal   Weatherstrip   Co.,    147    F   741. 

32.  Proceedings  in  state  court  enjoined  by 
Federal  court.  St.  Louis  Min.  &  Mill.  Co.  v. 
Montana  Min.    Co.,    148    F    450. 

33.  Walden    v.    "U'alden    [Ga.]    57    SE    323. 

34.  Brunson  v.  Caskie,  127  Ga.  501,  56  SE 
621.  On  application  for  mandamus  to  com- 
pel issue  of  county  warrant  to  pay  a  judg- 
ment, the  principle  of  res  judicata  iield  not 
to  apply,  but  the  court  would  go  behind  the 
judgment  to  ascertain  if  the  liability  be 
such  as  the  county  may  legally  levy  a  tax 
to   discliarge  it.     Id. 

35.  A  decision  of  a  state  court  denying 
the  right  of  a  city  to  attack  the  validity  of 
a  contract  made  by  it  with  a  water  com- 
pany held  controlling  in  a  Federal  court 
in  a  subsequent  action  by  the  water  com- 
pany against  the  city  on  the  contract,  even 
though    the    question    of   the    validity    of    the 


contract  was  not  strictly  res  judicata.  City 
of  Defiance  v.  McGonigle  [C.  C.  A.]  150  F 
689. 

36.  Carson  v.  Three  States  Lumber  Co. 
[C.    C.    A.]    149    F    377. 

37.  Corbet  v.  Craven  [Mass.]  82  NE  37. 
See  Judgments,   8  C.  L.  530. 

38.  Johnson  v.  Knudson-Mercer  Co.,  167 
Ind.  429,  79  NE  367.  Codefendants  in  an  ac- 
tion in  which  they  appear  and  litigate  the 
issues  determined  by  the  decree  are  con- 
cluded by  it  although  the  issues  are  not  set 
forth  in  the  pleadings.  Gulling  v.  "Washoe 
County  Bk.  [Nev.]  89  P.  25,  rvg.  28  Nev.  450, 
82  P  800.  Where  two  parties  are  by  way  of 
defense  to  a  suit  by  one  of  them  charged 
with  a  joint  conversion,  the  determination 
against  defendants  is  a  bar  to  an  action 
against  the  otlier  party.  Clement  v.  Clem- 
ent [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  575, 
99  SW  138.  In  a  suit  to  quiet  title  to  water 
right  defendant,  who  obtained  title  under 
a  foreclosure  proceeding  adjudging  that 
plaintiff  had  a  certain  v/ater  right  and  with 
knowledge  of  the  adjudication,  was  conclu- 
sively bound  thereby,  and  could  not  plead 
that  plaintiff's  grantors  had  abandoned  the 
water  right.  Schmidt  v.  Olympia  Light  & 
Power   Co.    [Wash.]    90   P   212. 

39.  See  ante  tiiis  section.  As  to  who  are 
privies,  see  infra,  this  section. 

40.  Only  those  are  privies  who  acquire  an 
interest  in  the  subject-matter  of  the  action 
subsequent  to  its  commencement.  A  decree 
in  favor  of  the  defendant  in  a  suit  for  in- 
fringement of  a  patent  brouglit  after  the 
defendant  had  been  succeeded  in  business 
by  a  corporation  is  not  a  bar  to  a  second 
suit  against  the  corporation  which  continued 
tlie  alleged  infringement,  but  was  not  made 
a  party  to  the  first  suit.  Calculagraph  Co. 
V.  Automatic  Time  Stamp  Co.,  154  F  166. 
^Vhere  after  sale  and  delivery  of  goods  to 
buyer's  agent  the  seller  resells  them,  re- 
plevin by  the  second  buyer  against  the  agent 
is  not  binding  on  the  principal.  Northwest- 
ern State  Bk.  v.  Silberman  [C  .C.  A.]  154  F 
809.  See,  also,  Sill  v.  Pate,  230  111.  39,  82 
NE   356. 

41.  ILL,rSTRATIOXS:  One  who  advised 
and    directed    litigation    and    did    not    inter- 
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vene  therein  when  his  rights  were  involved 
ir  bound  by  the  decree.  Champlin  v.  BuUer, 
124  111.  App.  41.  Irrigation  case.  Carrier  of 
T»'a*er  and  persons  receiving  T»ater  held  in 
privity.  Combs  v.  Farmers'  High  Line  Canal 
&  Reservoir  Co.  [Colo.]  88  P  396.  Suit  by 
government  to  cancel  patent  to  public  lands 
held  not  binding  on  homestead  claimant  not 
a  party  thereto.  Brandon  v.  Ard,  74  Kan. 
424,   87   P  366. 

Assigrnor  and  assignee  held  privies.  Gib- 
lin  V.  North  "Wisconsin  Lumber  Co.  [Wis.] 
Ill  NW  499. 

Bailor  and  bailee  in  privity.  Rowe  v. 
Granger,     118    App.    Div.    459.     103    NYS    439. 

Banlvrupt  anil  trustee  in  bankruptcy  held 
privies.  O'Sullivan's  Trustee  v.  Douglass, 
30  Ky.  L.  R.  366,  98  SW  990.  Adjudication 
of  existence  of  partnership  in  a  bankruptcy 
proceeding  against  it  held  not  binding  on 
trustee,  of  individual  partner,  not  a  party 
to  such  proceeding.  Manson  v.  Williams  [C. 
C.  A.]    153  F  525. 

Citizens,  etc.:  Residents  and  inhabitants 
of  county  bound  by  taxpayers'  action.  See 
Giblin  v.  North  Wisconsin  Lumber  Co.  [Wis.] 
Ill  NW  499.  Judgment  validating  an  issue 
of  municipal  bonds  is  conclusive  upon  the 
citv  its  citizens,  and  every  one  else.  Baker 
v.  Cartersville,  127  Ga.  221,  56  SE  249.  Judg- 
ment in  proceeding  brought  by  a  legal  voter 
of  a  county  on  behalf  of  himself  and  all 
other  legal  voters  of  the  county  held  bind- 
ing on  all  such  voters.  Kanfer  v.  Ford,  100 
Minn.  49,  110  NW  364.  Decree  of  the  Choc- 
taw and  Chickasaw  citizenship  court  in  a 
test  case  against  ten  persons  as  provided  by 
statute,  vacating  the  judgments  of  the 
United  States  courts  for  irregularity,  is  bind- 
ing on  all  persons  similarly  situated  who 
were  not  made  parties  to  the  suit  but  abided 
by  the  decision  therein  and  failed  to  trans- 
fer their  cases  to  the  citizenship  court.  Wal- 
lace v.  Adams,  204  U.  S.  415,  51  Law.  Ed.  547. 

Consignor  and  consignee  of  goods  held  not 
in  privity  with  each  other,  there  being  no 
relation  of  agency  existing  between  them. 
American  Exp.  Co.  v.  Des  Moines  Nat.  Bk 
[Iowa]    111  NW  31. 

Corporation  and  stockholders:  Suit  against 
stockliolders  and  managing  agent  of  corpora- 
tion as  an  individual  does  not  l)ind  corpora- 
tion. Harvey  v.  Sparks  Bros.  [Wash.]  SS  P 
1108.  In  the  absence  of  fraud  or  collusion 
a  judgment  against  a  corporation  is  conclu- 
sive of  the  amount  and  validity  of  the  claim 
a.s  against  the  stockholders.  Montgoniery 
V.   Whitehead    [Colo.]    90   P   509. 

Corporation  and  officers:  In  suit  against 
officers  for  mismanagement  of  banking  af- 
fairs, neither  tlie  banK  nor  creditors  or 
stockholders  are  estopped  to  set  up  claims 
of  the  bank  against  other  creditors  claim- 
ing under  judgments  or  otherwise,  the  mat- 
ters not  having  been  previously  adjudicated 
in  suits  between  the  same  parties.  Elliott 
V.  Farmers'  Bk.,   61  W.  Va.   641,   57   SE  242. 

Debtor  and  assignee  for  creditors:  Claim 
existing  at  the  time  of  the  execution  of  an 
assignment  for  the  benefit  of  creditors  can 
be  subsequently  enforced  against  the  debtor 
and  the  judgment  is  binding  on  the  assignee. 
Nicholas  v.  Lord,  118  App.  Div.  800,  103  NYS 
681.  Executor  and  foreign  administrator 
are  not  in  privity.  Brown  v.  Fletcher's  Es- 
tate, 146  Mich.  401,  13  Det.  Leg.  N.  818,  109 
NW  686.  Executor  held  not  in  privity  with 
foreign  administrator  so  as  to   be  bound  by 


judgment  on  an  award  against  him  in  an 
iction  started  in  decedent's  lifetime  thi^ugh 
decedent  had  stipulated  that  the  "award" 
should  be  binding  on  himself,  his  executors, 
administrators,  etc.  Id.  Probate  proceed- 
ings in  a  foreign  jurisdiction  by  which  a 
domestic  administrator  was  removed  froin 
his  position  as  guardian  of  certain  minors 
on  petition  of  a  surety  on  his  bond  held  not 
to  bar  successor  from  denying  that  admin- 
istrator had  paid  over  to  himself  as  guar- 
dian the  sihares  of  the  estate  to  which  the 
minors  were  entitled.  State  v.  Whitehouse 
[Conn.]  67  A  503.  General  and  ancillary  ad- 
ministrator subsequently  appointed  held  irt 
privity.  Benker  v.  Meyer  [C.  C.  A.]  154  P' 
290.  Suit  by  an  administrator  on  a  chose  in 
action  constituting  part  of  the  estate  bars  a 
second  suit  thereon  by  an  ancillar.v  admin- 
istrator of  the  estate  in  another  jurisdiction. 
Coram  v.   Ingersoll   [C.  C.  A.]    148   F   169. 

Grantor  and  grantee  held  in  privity.  Pot- 
ter V.  Ft.  Madison  Loan  &  Trust  Bldg.  Ass'n, 
133    Iowa,    367,    110   NW    616. 

Heirs,  ancestor,  and  personal  representa- 
tives; A  judgment  binding  upon  an  intestate 
is  binding  on  his  heirs  at  law.  Page  v. 
Carver  [Cal.  App.]  90  P  481.  Widow  held 
in  privity  with  husband  and  his  administra- 
tor. Suit  to  set  aside  deed.  Id.  Where,  as 
in  Ohio,  there  is  no  privity  between  an  ad- 
ministrator and  the  heirs  of  the  decedent,  a 
judgment  against  the  administrator  is  no 
more  than  prima  facie  evidence  against  the 
heirs  and  their  grantees  of  a  claim  against 
the  estate,  but  for  the  purpose  of  some  cases 
it  may  be  considered  that  such  judgment  is 
conclusive  evidence.  Kemper  v.  Apollo  B. 
&  L.  Co.,  5  Ohio  N.  P.   (N.  S.)    403. 

Husband  and  ^vife:  Judgment  determining 
that  one  holds  realty  as  mortgagee  and  not 
as  owner  binds  his  wife  though  she  is  not 
a  party  to  the  decree.  Stittv.  Smith  [Minn.] 
113  NW  632.  Where  assignee  of  notes  sued' 
husband  and  wife  thereon  held  he  could 
show  that  matter  set  up  in  defense  was  ad- 
judicated in  another  action  brought  by  the 
husband  against  the  payee  and  received  his 
damages  therefor.  Community  benefited. 
Parker  v.  Galbraith  [Wash.]  89  P  712.  Judg- 
ment for  defendant  in  action  by  wife  for 
injuries  is  not  a  bar  to  action  by  husband 
for  injuries  to  wife.  Womach  v.  St.  Joseph, 
201    Mo.    467,    100    SW    443. 

Life  tenant  and  remaindermen:  Decree 
for  sale  of  real  estate  in  action  brought  by 
life  tenant  is  not  binding  upon  remainder- 
men not  in  esse  at  the  time  the  decree  was 
rendered,  where  they  take  title  under  a 
will  as  heirs  of  the  body  of  the  life  tenant, 
who  takes  life  estate  under  the  same  will. 
Heady  v.    Crouse,   203   Mo.    100,    100   SW   1052. 

Minor  and  next  friend  held  in  privity. 
Walden   v.   Walden    [Ga.]    57   SE   323. 

Parent  and  child:  Children  not  in  priv- 
ity with  parents.  Divorce  suit.  Graham  v. 
Graham  [Colo.]  88  P  852.  Children  assert- 
ing title  to  land  as  heirs  of  father  and  inde- 
pendently of  mother  who  was  party  to 
former  suit  held  not  in  privity  with  her. 
McSwain  v.  Ricketson  [Ga.]  58  SE  655. 
Judgment  against  surviving  wife  establish- 
ing community  debt  and  foreclosing  lien 
against  community  property  is  conclusive  as 
against  minor  heirs  of  deceased  husband. 
Henry  v.  Vaughan  [Tex.  Civ.  App.]  18  Tex. 
Ct.   Rep.   711,   103   SW   192. 

Partners:    Judgment   in   action    against    an 
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except  in  the  case  of  proceedings  in  rem/^  only  parties  or  privies  to  parties  to  the  ac- 
tion are  bound  by  the  judgments  therein/^  still  it  is  not  necessary  that  one  be  a  party 
to  the  record  in  order  to  be  bound ;  it  is  sufficient  if  he  has  an  interest  and  participates 
in  the  action,**  or  has  negligently  failed  to  become  a  party/^  or  has  consented  to  the 


individual   member    of   a   firm   is   res    adjudi 
cata  in  an  action  against  the  Arm  involving 
the    same    issues.     Fox   v.    Clemmons,   30    Ky 
L.    R.    805.    99    SW   641. 

Principal  ami  ag;eiit:  Exclusive  sales 
agents  held  in  privity  with  principal.  Pat 
ent  infringement  suit.  Warren  Featherbone 
Co.  v.  DeCamp,  154  F  198.  Judgment  in 
favor  of  a  corporate  defendant  held  to  bar 
similar  action  against  tlie  corporation's  agent 
on  the  same  transaction.  Krolik  v.  Curry. 
148  Mich.  214,  14  Det.  Leg.  N.  74,  111  NW 
761.  Where  after  sale  and  delivery  of  goods 
to  buyer's  agent  the  seller  resells  the  goods, 
replevin  by  the  second  buyer  against  the 
agent  is  not  binding  on  the  principal.  North- 
western State  Bk.  v.  Silberman  [C.  C.  A.]  154 
F  809. 

Principal  and  surety:  Order  of  probate 
court  approving  administrator's  account  and 
charging  tlie  administrator  with  interest  is. 
unless  impeached  for  fraud,  conclusive  on 
the  administrator  and  his  sureties  in  a  suit 
on  his  bond.  McDonald  v.  People,  222  111. 
325,    78    N   B    609. 

Pnblic  officials:  Successor  in  public  office 
is  in  privity  with  predecessor.  Wheeler  v. 
Aberdeen   [Wash.]   87  P  1061. 

Purcba.ser  pendente  lite:  Trustee  in  bank- 
ruptcy intervening  in  a  suit  instituted  by 
a  claimant  to  recover  specific  property  al- 
leged to  have  been  purchased  by  the  bank- 
rupt by  fraudulent  representations  held 
bound  by  the  judgment  as  a  person  acquir- 
ing an  interest  pendente  lite.  Linstroth 
M^agon  Co.  v.  Ballew   [C.   C.  A.]    149  F    960. 

Trustee  and  beneficiary:  Trustee  and  bene- 
ficiary lield  in  privity.  Friedman  v.  New 
York,  etc.,  R.  Co.,  52  Misc.  20,  100  NYS 
981;  Letcher  v.  Letcher^s  Trustee,  30  Ky.  L. 
R.  707,  99  SW  628.  Title  to  realty  involved 
and  beneficiary  had  full  knowledge  of  trus- 
tee's action.  Van  Etten  v.  Passumpsic  Sav. 
Bk.  [Neb.]  113  NW  163.  Judgment  in  action 
by  a  creditor  against  a  trustee  for  the  bene- 
fit of  creditors  to  impress  a  trust  upon  cer- 
tain real  estate  purchased  by  defendant  held 
not  an  adjudication  of  the  rights  of  another 
creditor.  Eisert  v.  Bowen,  117  App.  Div. 
488,  102  NYS  707.  In  a  creditor's  suit  to 
subject  real  estate  devised  to  trustees  to 
the  payment  of  the  testator^'s  debts,  held  the 
trustees,  having  power  to  sell,  etc .  repre- 
sented all  persons  beneficially  interested  in 
the  estate.  McDevitt  v.  Bryant,  104  Md.  187, 
64    A   931. 

42.  The  record  in  lunacy  proceedings 
holding  tlie  person  incompetent  is  conclu- 
sive evidence  that  he  vras  incapable  of  mak- 
ing a  valid  contract.  O'Reilley  v.  Sweeney, 
54   Misc.    408,    105    NYS    1033. 

43.  Silva  V.  Hawkins  [Cal.]  92  P  72;  Sill 
v.  Pate,  230  111.  39,  82  NE  356;  Barfield  v. 
Saunders,  116  La.  136.  40  S  593;  Hutchins 
V.  Berry  [N.  H.]  66  A  1046.  Allowance  of 
return  of  guardian  filed  as  a  result  of  a  pro- 
ceeding brought  by  surety  on  his  bond  to  be 
discharged  from  his  liability  held  not  bind- 
ing on  surety.  Rich  &  Bros.  v.  Fidelity 
&  Deposit  Co.,  126  Ga.  466,  55  SE  336.  The 
judgment    rendered    in    a    suit    to    quiet    title 


to  land  against  a  claimant  under  a  void  tax 
deed  is  not  binding  upon  the  real  owner  who 
is  not  a  party  to  tlie  suit.  Oehler  v.  Walsh, 
7  Ohio  C.  C.  (N.  S.)  572.  Parties  in  posses- 
sion of  a  passway  during  the  progress  of  a 
suit  involving  the  right  to  its  use  and  not 
parties  to  the  suit  are  not  bound  by  the 
judgment  rendered  therein.  Jones  v.  Jones 
[Ky.]  101  SW  980.  Judgment  as  to  lands 
embraced  within  a  patent  is  not  binding  in 
an  action  to  quiet  title  brought  by  one  not 
a  party  to  tlie  prior  action.  Davis  v.  Com- 
monwealth Land  &  Lumber  Co.,  141  F  711. 
Report  of  commissioners  and  judgment 
thereon  setting  apart  premises  as  dower 
held  not  admissible  in  evidence  as  tending 
to  show  adverse  possession  against  the  ad- 
ministrator, wlio  claims  independent  title 
thereto  and  was  not  a  party  to  the  suit. 
Whitehead  v.  Pitts,  127  Ga.  774,  56  SE  1004. 
Judgment  in  favor  of  officer  in  action  based 
on  an  excessive  levy  under  a  writ  of  re- 
plevin does  not  bar  an  action  against  those 
who  procured  the  levy.  Three  States  Lumber 
Co.  V.  Blanks  [Tenn.]  102  SW  79.  One  of  two 
defendants  in  an  action  for  conversion,  they 
having  filed  a  joint  plea  of  not  guilty,  is  un- 
affected by  a  judgment  in  a  former  action 
by  plaintiff  against  the  other  defendant,  ad- 
judging title  to  be  in  plaintiff.  Posey  v. 
Gamble  [Aal.]  41  S  416.  Failure  to  reco\-er 
judgment  in  an  action  against  the  maker  of 
a  note,  the  guarantor  not  being  a  party, 
will  not  preclude  a  subsequent  judgment 
against  the  guarantor.  Thompson  v.  Brown, 
121  Mo.  App.  524  97  SW  242.  Where  a  mem- 
ber of  three  firms  gave  orders  to  defendant 
indiscriminately  and  defendant  unsuccess- 
fully attempted  to  set  off  liis  entire  claim  in 
a  suit  against  liini  and  one  of  the  firms,  the 
judgment  did  not  bar  his  rights  as  against 
the  others.  Hyslop  v.  Johnson,  30  Ky.  L. 
R.  379,  98  SW  993.  A  judgment  foreclosing 
a  real  estate  mortgage  held  not  res  judicata 
on  tlie  issue  of  a  third  person's  water  rights 
under  a  conveyance  conveying  other  land 
together  with  a  water  right.  Schmidt  v. 
Olympia  Light  &  Power  Co.  [Wash.]  90  P 
212.  Judgment  for  alimony  and  monthly  al- 
lowance for  custody  and  care  of  cliildren, 
in  a  suit  for  divorce,  entire  sum  not  to  ex- 
ceed $2,000,  held  not  to  bar  suit  by  wife  for 
continued  allowances  for  children  after 
$2,000  had  been  paid,  since  the  children  were 
not  parties  to  tiie  divorce  suit.  Graham  v. 
Graham  [Colo.]  88  P  852.  Judgment  in  pro- 
ceedings to  charge  purchaser  of  a  railroad 
with  a  claim  against  the  receivers  thereof 
lield  not  res  judicata  of  a  third  party's  claim 
against  such  claimant  though  arising  out  of 
tlie  same  transaction.  Doyle  v.  Cincinnati, 
etc.,  R.  Co.,  148  F  322.  A  decree,  in  a  suit 
by  a  father  to  set  aside  a  conveyance  of 
land  which  belonged  to  himself  and  his  wife, 
executed  by  him  after  the  wife's  death  to  his 
sons,  on  the  ground  of  fraud,  which  denies 
the  relief  prayed  for,  is  not  res  judicata  in 
a  suit  by  other  heirs  of  the  deceased  wife 
against  the  sons  for  partition  of  the  prem- 
ises. Stern  v.  Selleck  [Iowa]  111  NW  451. 
44.     The  term  "parties"  includes  those  who 
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obtaining  of  the  decree.*®  A  judgment  in  rem  against  one  party  cannot  be  pleaded 
as  a  bar  to  an  action  in  personam  against  another.*^  As  a  general  rule  community 
rights  cannot  be  affected  by  a  suit  to  which  the  wife  is  not  a  party/^  though  the 
contrary  has  been  held  where  the  community  has  received  the  benefits  of  the  former 
adjudication.*®  A  judgment  against  one  joint  tort-feasor  does  not  bar  actions 
against  the  others  jointly  liable.^"  The  fagt  that  a  person  was  non  compos  mentis 
does  not  affect  the  binding  effect  of  the  judgment.^^  When  one  is  responsible  by 
force  of  law  or  by  contract  for  the  faithful  performance  of  the  duty  of  another,  a 
judgment  against  that  other  for  failure  in  the  performance  of  such  duty  may  l)e 
used  as  evidence  in  a  suit  against  the  party  so  responsible  for  that  other.^-  While 
judgments  are  presumptively  only  conclusive  against  parties  in  the  character  in 
which  they  sue  or  are  sued/^  still  if  a  person  is  a  party  to  the  record  in  some  capacity 
or  has  so  allied  and  identified  himself  with  a  party  as  to  have  had  his  rights  sub- 
mitted by  his  consent  to  the  determination  of  the  court  in  a  given  case,  he  is  bound 
by  the  judgment  as  if  he  was  an  actual  party  to  the  record,  and,  if  an  actual  party 
in  some  capacity,  is  bound  in  every  capacity  in  which  his  rights  were  effected.^*     It 


are  directly  interested  in  the  subject-matter 
of  the  suit,  knew  of  its  pendency,  and  had 
the  right  to  control,  direct  or  defend  it 
Parsons  v.  Urie,  104  Md.  23S,  64  A  927. 
Real  parties  held  bound  where  though  not 
made  parties  to  the  bill  tliey  as  solicitors 
conducted  and  controlled  tlie  defense  and 
testified  on  the  trial.  Id.  Witness  fully 
acquainted  with  character  and  object  of 
action  and  interested  in  the  result  is  estop- 
ped as  fully  as  though  he  had  been  a  party. 
American  Bonding  Co.  v.  Loeb  [Wash.]  92 
P  282.  Wlaere  grantee  of  land  gave  testi- 
mony in  suit  brought  by  grantor  against 
others  to  recover  such  land,  and  grantee 
had  knowledge  that  in  such  suit  effort  was 
being  made  to  divest  grantor  of  all  title 
to  the  land,  held  he  was  not  bound  by  judg- 
ment against  grantor.  Cornett  v.  Moore, 
30  Ky.  L.  R.  280,  97  S\V  380.  Person  though 
technically  not  a  party  held  bound  by  judg- 
ment wliere  he  was  intimately  connected 
with  them  in  interest  and  actively  partici- 
pated tlierein.  Pew  v.  Johnson,  So  Mont. 
173,  88  P  770.  The  obtaining*  of  the  approval 
of  a  guardian's  return,  though  participated 
in  by  his  surety,  held  not  to  render  the  surety 
liable  to  creditors  for  the  amount  of  tlieir 
claims,  the  refusal  to  pay  which  would  not 
in  law  make  tlie  .surety  liable  on  the  bond. 
Rich  &  Bros.  v.  Fidelity  &  Deposit  Co.,  126 
Ga.  466,  55  SE  336.  Judgment  in  garnish- 
ment suit  is  res  adjudicata  in  a  subsequent 
proceeding  to  reach  the  funds,  brought  by 
one  who  appeared  generally  as  claimant  in 
the  former  action.  Southern  R.  Co.  v.  Funke 
[Ala.]  44  S  397.  Evidence  held  to  show  that 
one  was  a  party  to  a  prior  suit,  though  mis- 
named therein.  Haines  v.  West  [Tex.  Civ. 
App.]   18  Tex.  Ct.  Rep.  469,  102  SW  436. 

ProHccuting  ^vltnesH  iu  criiiiiiinl  notion  is 
not  bound  in  a  subsequent  civil  action  by 
the  judgment  in  the  former.  Myers  v.  Mary- 
land Casualty  Co.,  123  Mo.  App.  682,  101  SW 
124. 

45.  Judgment  against  indemnitee  city  held 
binding  on  Indemnitor  contractor  having 
notice  of  the  suit.  City  of  Seattle  v.  Saulez 
[Wash.]    92    P   140. 

4«.  JOquitable  owners  of  ]and.«  standing 
in  the  name  of  a  bankrupt  held  estopped  by 
a  decree    obtained   with   their   consent   quiet- 


ing title  in  him  absolutely.  In  re  CofRn,  146 
F  181.  Though  it  has  been  held  that  the 
rule  that  one  not  a  party  to  a  suit  may  be 
bound  as  a  privy  by  the  judgment  or  decree 
therein  applies  only  to  cases  where,  by 
agreement,  a  joint  defense  is  made  or  a 
principal  defends  his  agent,  or  a  licensor  liis 
licensee,  or  otlier  like  relation  contractual 
or  representative  exists.  Patent  infringe- 
ment suit.  Rumford  Chemical  Works  v. 
Hygienic  Chemical  Co.,  148  F  862.  One  is 
not  bound  as  a  privj^  merely  because  he 
contributes  to  the  defense  without  having 
tlie  right  to  control  the  proceedings  or  to 
appeal  from  the  judgment  or  decree.  Id. 
Contractor,  not  a  party  to  a  suit  against  a 
city  to  have  a  contract  entered  into  with 
him  declared  void,  is  not  bound  by  the  judg- 
ment in  that  action  though  he  paid  the  re 
of  an  attorney  employed  to  assist  the  city 
attorney.  City  of  Mankato  v.  Barber  As- 
phalt Pav.  Co.   [C.  C.  A.]   142  F  329. 

47.  Henderson  Iron  Works  &  Supplv  Co. 
V.  Howard   [La.]    44  S  296. 

48.  Judgment  for  plaintiff  in  an  action 
for  possession  of  community  property  to 
which  the  wife  was  not  made  a  party  held 
not  to  bar  suit,  have  deed  declared  a  mort- 
gage, and  judgment  set  aside  for  fraud. 
Gu.stin   v.   Crockett    [Wash.]    87    P   839. 

49.  Parker  v.  Galbraith  [Wash.]  89  P    712. 
.'»0.      Johnson   v.   iMcKenna   [N.   J.   Eq.]    67   A 

395;  Parks  v.  New  York,  111  App.  Div.  836, 
98  NYS  94. 

51.  Wilkinson  v.  Lehman-Durr  Co.  [Ala.] 
43  S  857.  Evidence  held  sufficient  to  show 
that  party  to  prior  suit  was  of  sound  mind 
at  time  of  trial  and  adjudication  of  former 
suit.  Haines  v.  West  [Tex.  Civ.  App.]  18 
Tex.  Ct.  Rep.  469,  102  SW  436. 

52.  As  against  a  surety  on  the  bond  of 
an  indemnitor  contractor,  judgment  against 
indemnitee  city  held  competent  to  prove  its 
own  existence  and  the  cause  of  action  for 
which  it  was  rendered  if  not  conclusive  as 
to  the  liability  of  the  surety,  who  had  no 
notice  of  the  prior  action.  City  of  Seattle 
v.  Saulez   [Wash.]   92   P  140. 

53.  Sbarbero  v.  Miller  [N.  J.  Eq.]  65  A 
472. 

54.  Sbarbero  v.  Miller  [N.  J.  Eq.]  65  A 
472.     Action    against    administrator    as    such 
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follows  that  the  next  friend  of  an  infant  plaintiff  is  not  a  party  to  the  action  in  such 
a  sense  that  the  judgment  therein  rendered  can  be  pleaded  in  bar  of  any  cause  of 
action  he  might  have  against  the  same  defendant  growing  out  of  the  same  trans- 
action ^^  unless  he  allows  his  claim  to  be  litigated  in  such  action.^^  Where  one  is 
liable  over  to  a  defendant  and  actually  defends  the  suit,  it  is  immaterial  that  the 
defense  was  not  formally  tendered  him.^'^  Certain  decrees  in  equity  are  classi- 
fied as  quasi  in  rem,  and  such  decrees  may  be  offered  in  evidence  as  against  any  person 
with  respect  to  any  property  described  therein  for  the  purpose  of  establishing  prima 
facie  the  status  of  that  property.^®  A  judgment  ordered  in  an  action  involving  the 
title  to  real  property  and  adjudicating  it  to  be  in  one  of  the  parties  is  admissible  in 
evidence  on  behalf  of  the  party  claiming  under  the  judgment,  and  subsequently 
asserting  a  claim  to  the  property  affected  by  it  as  a  link  in  his  chain  of  title,  although 
such  judgment  would  not  be  conclusive  on  the  party  against  whom  it  is  offered  be- 
cause he  was  not  a  party  or  privy  thereto. ^^  It  is  admissible  in  evidence,  not  for  the 
purpose  of  defeating  or  affecting  any  claim  or  title  of  a  party  who  was  not  a  party 
or  privy  to  such  judgment,  but  solely  as  a  muniment  in  an  asserted  title. '"'  Where 
a  person  by  an  assumed  or  trade  name  sues  another,  and  the  judgment  of  the  court 
goes  in  favor  of  the  defendant,  the  judgment  will  be  binding  on  the  person  suing, 
and  such  person  will  be  afterwards  in  his  real  name,  estopped  from  denying  the 
validity  of  the  judgment.^^  The  rule  that  an  adjudication  in  favor  of  a  plaintiff 
against  two  or  more  defendants  is  not  binding  on  such  defendants  is  rather  an  ex- 
ception to  the  rule  that  all  parties  to  a  decree  are  concluded  thereby  than  a  rule 
itself.*'-  The  exception  relates  to  matters  between  co-defendants  which  are  not  in 
themselves  necessarily  involved  in  the  plaintiff's  contention  against  each  and  all  the 
defendants,  or  matters  which  are  not  the  main  object  and  purpose  of  the  plaintiff's 
suit.''^  The  foregoing  rules  do  not  prevent  the  use  of  the  judgment  as  evidence 
even  as  against  third  parties."* 

§  2.  Adjudication  as  a  bar  of  causes  of  action  or  defense.^^^  "^  ^-  ^-  ^"^^ — As  a 
general  proposition,  it  is  stated  that  to  constitute  a  prior  adjudication  a  complete  bar 
to  a  cause  of  action  or  defense  there  must  occur  identity  of  parties,^^  identity  of 


seeking-  to  bind  him  individually  is  a  bar  to 
an  action  involving  the  same  issues  against 
him  as  an  individual.  Clement  v.  Clement 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  575,  99 
SW  138. 

55.  Suit  by  father  as  next  friend  of  Infant 
son  for  personal  injuries  suffered  by  the 
latter.  Bowring  v.  "U^ilmlngton  Malleable 
Iron   Co.    [Del.]    67    A   160. 

56.  Bowring  v.  Wilmington  Malleable 
Iron  Co.  [Del.]  67  A  160.  Suit  by  father  for 
loss  of  services  of  child  and  expenses  incur- 
red held  barred  by  judgment  in  former  suit 
by  father  as  next  friend  of  infant  son  in 
which  evidence  of  such  facts  was  introduced. 
Id. 

57.  Giblin  v.  North  Wisconsin  Lumber  Co. 
[Wis.]    Ill   NW  499. 

58.  Giblin  v.  North 
Co.  [Wis.l  111  NW  499. 
invalid  fraudulent  or 
obligations  which  are 
readily  assignable   is   of   this  class.     Id. 

50,  «0.     Chapman  v.  Moore   [Cal.]   91  P  324. 

61.  Clark  Bros.  v.  Wyche,  126  Ga.  24,  54 
SB  909.  In  such  case  where  defendant  by 
a  plea  of  recoupment  recovered  a  judgment 
against  the  plaintiff  in  her  assumed  or  trade 
name  only  and  sought  to  enforce  the  collec- 
tion   of    the    judgment    by   garnishment    held 


Wisconsin  Lumber 
A  decree  declaring 
spurious  municipal 
non-negotiable    but 


error    to    dismiss    the    garnishment    proceed- 
ings.    Id. 

62,  Giblin  v.  North  Wisconsin  Lumber  Co. 
[Wis.]    Ill  NW   499. 

63.  Giblin  v.  North  Wisconsin  Lumber  Co. 
[Wis.]  Ill  NW  499.  Where  the  plaintiff 
makes  a  claim  hostile  to  each  and  every 
defendant  in  the  suit  asserting  that  an  in- 
strument for  the  payment  of  money  In 
which  each  of  the  defendants  claims  an 
interest  or  has  an  interest  either  as  present 
holder  or  as  privy  to  the  present  holder  by 
reason  of  being  a  transferror  of  the  present 
holder  is  fraudulent  and  void,  and  obtains 
a  decree  affirming  his  claim  against  such  In- 
strument, that  instrument  must  be  held 
fraudulent  and  void  in  any  subsequent  liti- 
gation between  the  same  parties  however 
they  are  arrayed  against  one  another  in 
such   subsequent   litigation.      Id. 

04.  A  judgment  may  be  introduced  on  any 
collateral  matter  but  i.<^  conclusive  only  on 
the  parties  thereto.  Mitchell  v.  Cleveland 
[S.  C]  57  SE  33.  Order  allowing  counsel's 
fees,  while  not  conclusive  as  to  those  not 
pait'ies  to  the  proceeding,  is  presumptive 
evidence  that  they  were  not  exorbitant. 
Hays  V.  Johnson's  Adm'r,  30  Ky.  L.  R.  614, 
99  SW  332. 

65.     Patrick  v.  Barker   [Neb.]    112  NW  358. 
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subject-maiter,*^^  and  idcniitij  of  issues/^'  or  the  cause  of  action^^  as  it  has  been 
termed. 


Where  a  new  party  is  joined  the  former 
judgment  is  not  a  bar.  Port  Gibson  Brick 
&  Mfg-.  Co.  V.  Rothrock  Const.  Co.  [Miss.] 
43   S   1022. 

66.  Pratt  v.  Griffin,  223  111.  349,  79  NE  102. 
Judgment  setting  aside  agreement  held  to 

bar  enforcement  of  claim  for  the  amounts 
payable  under  .such  agreements.  Strickland 
V.  National  Salt  Co.  [N.  J.  Eq.]  64  A  9S2. 
Judgment  for  plaintiff  in  replevin  by  condi- 
tional seller  of  goods  held  not  to  bar  buyer's 
right  to  recover  amount  paid  on  goods  on 
seller's  failure  to  resell.  Roach  v.  Curtis, 
115   App.   Div.   765.   101  NYS   333. 

67.  Linton  v.  Safe  Deposit  &  Title  Guar- 
ant.\'  Co..  147  F  $24;  Lagima  Drainage  Dist. 
V.  Charles  Martin  Co.  [Cal.  App.]  89  P 
993.  The  denial  of  the  application  of  a 
bankrupt  for  a  discliarge  does  not  bar  his 
right  to  proceed  to  obtain  a  subsequent  dis- 
charge from  new  debts.  In  re  Kuffler  [C. 
C.  A.]  .151  F  12.  Decrees  in  suits  for  par- 
tition and  to  quiet  title  held  to  bar  subse- 
quent suit  to  quiet  title.  Higlit  v.  Hirsch, 
149  F  890.  Judgment  that  notes  given 
directors  of  corporation  for  salary  and 
money  loaned  were  void  because  given  to 
themselves  held  not  to  bar  action  to  recover 
on  quantum  meruit  for  salary  and  money 
loaned.  Shievly  v.  Eureka  Tellurium  Gold 
Min.  Co.  [Cal.  App.]  89  P  1073.  Judgment 
in  action  for  replevin  i,s  no  bar  to  a  subse- 
quent action  based  on  an  excessive  levy 
under  the  vrrit.  Three  States  Lumber  Co.  v 
Blanks  [Tenn.]  102  SW  79.  Judgment  upon 
issue  as  to  whether  a  surviving  partner 
has  any  claim  upon  the  assets  of  a  partner- 
ship is  not  a  bar  to  an  action  to  recover 
from  such  partner  a  sum  due  the  firm,  he 
having  no  interest  in  its  assets,  except  as 
to  the  profits.  Wylie  v.  Langhorne  [Tex. 
Civ.  App.]  18  Tex.  Ct.  Rep.  144,  101  SW  527. 
Judgment  in  action  for  cutting  timber  from 
one  tract  of  land  is  not  a  bar  to  an  action 
for  similar  trespass  on  an  adjoining  tract. 
Phillips  V.  Beattyville  :Mineral  &  Timber 
Co.,  30  Ky.  L.  R.  1102,  100  SW  244.  Judg- 
ment in  action  of  forcible  detainer  uutu-r 
one  notice  to  quit  is  not  a  bar  to  an  action 
under  another.  Pulliam  v.  Sells.  30  Ky.  !^. 
R.  456,  99  SW  2S9.  Adjudication  as  to  ihc 
right  of  a  municipality  to  tax  one  class  of 
property  is  not  a  Dar  to  litigation  to  deter- 
mine its  right  to  tax  a  diifereut  class.  Board 
of  (^ouncilrnen  of  City  of  Frankfort  v. 
Capital  Gas  &  Elec.  Light  Co.,  29  Ky.  L. 
R.  1114,  96  S\\'  $70.  Issuance  of  injunction 
to  restrain  illegal  acts  is  not  a  bar  to  an 
action  f«»r  damages  resulting  from  such  acts. 
Hammond  Sig;ior  Tie  Co.  v.  Zwolle  Lumber 
Co.,  115  La.  750,  40  S  34.  Judgment  in  action 
of  ejectnieiit,  wherein  the  right  to  im- 
mediate possession  is  not  adjudicated,  is  not 
a  bar  to  an  action  of  f<i'rcible  entry  siiid  de- 
tainer. Stockley  v.  Cissna  [Tenn. J  loi  SW 
792.  Judgment  in  action  for  breach  of 
covenant  in  a  deed  is  not  a  bar  to  an  action 
for  a  Hul>Mequeiit  breach  thereof.  Leet  v. 
Gratz,  124  Mo.  App.  394,  101  SW  696.  Suit  for 
■alary  does  not  bar  suit  for  damages  for  a 
subsequent  breach  of  < he  contract  of  employ- 
ment. American  China  Development  Co.  v. 
Boyd,  148  F  258.  Judgment  for  defendant  in 
a  suit   on  an   unauthorized  note   given    by   an 


agent  held  not  to  bar  an  action  for  money 
had  and  received.  Comnieroi.'al  Nat.  Bk.  v. 
Sloman.  53  Misc.  97,  102  NYS  931.  Judg- 
ment distributing  an  estate  among  heirs 
cannot  be  pleaded  as  a  bar  to  an  action  by 
a  judgment  creditor  of  one  of  the  heirs  to 
subject  his  share  to  the  payment  of  the 
judgment.  Clark  v.  Raison  [Ky.]  104  SW 
3  42.  Decree  dividing  damages  to  vessels  by 
collision  caused  hy  the  fault  of  both  is  no 
bar  to  an  action  for  contribution  by  vessel 
which  w^as  obliged  to  pay  the  entire  cargo 
damage.  Erie  R.  Co.  v.  Erie  &  W.  Transp. 
Co.,  204  U.  S.  220,  51  Law.  Ed.  450.  Dismissal 
of  foreclosure  proceeding  on  the  ground 
that  all  matters  of  difference  between  the 
parties  had  been  adjusted  held  not  to  bar 
specific  performance  to  compel  conveyance 
»'f  land  accidentaliy  omitted  from  «leed 
to  mortgagor  by  mortgagee.  Shakespeare  v, 
Caldwell  Land  &  Lumber  Co.,  144  N.  C.  516,' 
57  SE  213.  An  adjudication  sustaining  the 
right  of  a  city  to  remove  a  frame  building 
because  within  the  fire  limits  Is  conclusive 
against  a  right  of  action  for  damages  for 
.such  removal  (Wheeler  v.  Aberdeen  [Wash.] 
87  P  1061),  excepting  only  such  as  w^ere 
caused  by  the  wanton  manner  in  which  the 
removal  was  made  (Id.).  Judgment  in 
ejectment  declaring  deed  to  be  a  mortgage 
held  res  judicata  in  suit  to  have  deed 
declared  a  mortgage  and  to  foreclose  It. 
:\Ieeker  v.  Shuster  [Cal.  App.]  87  P  1102. 
Judgment  in  partition  held  to  bar  second 
suit  in  partition  to  accomplish  same  purpose. 
Gerdom  v.  Durein,  74  Kan.  704,  87  P  1137. 
Issues  in  two  suits  to  set  aside  deed  for 
fraiEd  held  identical.  Page  v.  Garver  [Cal. 
App.]  90  P  481.  Decree  enjoining  city  from 
buililiug  its  \vater'»vorks  and  denying  liabil- 
ity under  ^vater  rentals  contracted  for  is 
not  res  adjudicata  as  to  right  of  city  to 
regulate  water  rates  under  law  passed  after 
decree  was  rendered,  though  the  issues  in 
each  case  involve  the  reasonableness  of  the 
rates.  City  of  Vicksburg  v.  Vicksburg 
Waterworks  Co.,  206  U.  S.  496,  51  Law.  Ed. 
1155.  Foreclosure  of  equitable  mortgage 
held  not  to  bar  foreclosure  of  ^vritten  mort- 
gage. Koppana  v.  Steenerson,  100  Minn.  239, 
111  NW  153.  A  judgment  in  forcible  entry 
and  detainer  cannot  bar  a  suit  to  cancel  a 
deed,  quiet  title,  or  remove  a  cloud.  Burns 
V.  Kennedy  [Or.]  90  P  1102.  A  judgment 
striking  one  of  the  counts  in  a  petition  in  an 
action  for  personal  injuries  on  the  ground 
that  no  cause  of  action  is  therein  stated 
does  not  bar  tlie  prosecution  of  the  suit 
upon  another  count  in  the  petition.  Gaines- 
ville &  l)alilonega  Elec.  11.  Co.  v.  Austin,  127 
(Ja.  120,  56  SE  254.  A  surrogate's  decree  and 
a  judgment  decreeing  tlie  amount  necessary 
to  produce  certain  annuities  and  adjudging 
thai  a  «<-r<iiin  party  >vas  n<»t  entitled  to 
share  in  the  distribution  held  not  res  judi- 
cata as  to  amount  necessary  to  produce  the 
annuities  as  ijayable  since  the  death  of 
certain  annuitants.  Griffen  v.  Kecsc.  187  N. 
Y.  454,  80  NE  367,  modifying  115  App.  Div. 
264,  100  NYS  903.  Decree  accepting  resigna- 
tion «)f  surviving  trustee  under  a  (rust  deed, 
which  provides  that  property  shall  be  par- 
titioned upon  death  of  the  last  surviving 
tru.stee,  and  appointing  a  successor  and  pro- 


9  Cur.  Law. 


FOEMER  ADJUDICATIOX  §  2. 


1433 


viding  that  no  partition  shall  be  made  until 
the  death  of  the  resigning  trustee,  does  not 
bar  an  action  for  tlie  purpose  of  oouaitruiug' 
the  trust  deed  and  determining  the  riglits 
of  tlie  parties  upon  the  death  of  the  surviv- 
ing trustee.  Parrish  v.  Mills  [Tex.  Civ. 
App.]  18  Tex.  Ct.  Rep.  160,  102  SW  184. 
Denial  of  motion  to  vacate  judgment  be- 
cause of  lack  of  authority  in  attorney 
representing  applicants  held  to  bar  collat- 
eral attack  on  same  grounds.  Griffls  v. 
First  Nat.  Bk.  [Ind.  App.]  79  NE  230.  A 
judgment  in  favor  of  defendants  in  replevin 
to  recover  furniture  sold  by  plaintiff  to 
defendants,  the  action  being  brought  on  the 
theory  o£  a  conditional  sale  contract,  was 
a  bar  to  a  subsequent  action  on  the  ground 
that  the  furniture  had  been  secured  from 
plaintiff  through  fraud.  Cuschner  v.  Long- 
behn  [Wash.]  87  P  817.  Suit  by  vendor 
against  agent  and  vendee  to  rescind  for 
fraud  does  not  bar  suit  against  agent  for 
negligence  or  failure  to  perform  a  duty 
ovred  plaintiff  after  the  contract  was  entered 
into.  Harvey  v.  Sparks  Bros.  [Wash.]  88  P 
1108.  Determination  of  a  corporation's  al- 
leged unlawful  u.*ie  of  certain  frauoliises 
and  privileges  in  a  proceeding  not  brought 
to  test  the  right  of  the  corporation  to 
exercise  Its  franchise  as  a  corporation  was 
no  bar  to  a  subsequent  proceeding  by  the 
attorney  general  to  test  the  corporation's 
rigiit  in  the  premises.  People  v.  Detroit,  etc., 
R.  Co.  [Mich.]  14  Det.  Leg.  N.  387,  112  NW 
716.  Judgment  for  proponent  in  proceedings 
coutestiug  will  lield  not  to  bar  contestant 
from  bringing  suit  alleging  the  validity  of 
tlie  will  and  asserting  a  constructive  trust 
in  certain  property.  Smullin  v.  Wharton,  73 
Neb.  667,  103  NW  288,  106  NW  577,  112  NTV 
622,  113  NW  267.  Judgment  of  conviction  of 
a  third  party  for  foruicatiou  with  the  com- 
plaining witness  held  not  to  bar  bastardy 
liroceedings  against  defendant  though  such 
conviction  of  such  tliird  party  raises  a 
reasonable  doubt  as  to  tlie  child's  paternity. 
Jolmson  v.  State  [Wis.]  113  NW  674.  One 
■who  has  unsuccessfully  claimed  title  to 
property  levied  upon  by  an  execution  in 
ravoi-  of  a  tliird  party  is  not  thereby  estop- 
ped from  foreclosing  u  mortgage  in  his  favor 
upon  that  property  previously  claimed  by 
him  and  asserting  the  lien  of  such  mortgage. 
Virginia-Carolina  Cliem.  Co.  v.  Roberts  [Ga. 
App.]  58  SE  502.  A  judgment  by  an  assignee 
setting  aside  another  assignment  of  an  inter- 
est in  an  estate  for  fraud  held  not  to  bar  a 
suit  by  tlie  defendant  claiming  under  another 
subsequent  assignment  to  set  aside  the  as- 
signment of  the  plaintiff  in  the  first  action. 
Calmer  v.  Still,  ia  Alisc.  443,  103  NYS  247. 
Judgment  on  a  note  for  fertilizers  held  not 
lo  bar  action  for  damages  to  crop  by  use  of 
such  fertilizer.  Kirven  v.  Virginia-Carolina 
Chem.  Co.  [S.  C]  58  SE  424.  Deed  of  stand- 
ing timber  held  practically  a  mortgage,  and 
a  suit  by  the  grantor  for  trespass  and  trover 
in  cutting  down  and  converting  tlie  timber 
after  default  held  not  to  bai-  grantee  from 
enforcing  his  right  of  redemption.  Ordway 
v.  Farrow,  79  Vt.  192,  64  A  1116.  A  judg- 
ment in  an  action  on  a  note  in  favor  of 
defendant  because  there  was  no  revenue 
stamp  on  the  note  held  to  bar  action  be- 
tween tne  same  parties  on  the  same  note 
after  a  stamp  had  been  placed  thereon. 
Roney  v.  Westlake,  216  Pa.  374,  65  A  807. 
An   adjudication    setting   aside   a   conveyance 


as  obtained  by  undue  influence  is  not  con- 
clusive of  the  grantee's  rights  under  a 
subsequent  conveyance  of  the  same  property 
between  the  same  parties.  Horner  v.  Bell 
[Md.]  66  A  39.  WHiere  breach  of  >varranty 
is  asserted  as  a  defense  to  an  action  for  the 
purchase  price,  a  judgment  for  the  plaintiff 
bars  a  subsequent  action  to  recover  dam- 
ngees  for  breach  of  ^varranty.  Bernian  v. 
^lenry  N.  Clark  Co.  [Mass.]  80  NE  480. 
Judgment  in  ejectment  against  life  tenant 
lield  not  to  bar  suit  after  his  death  to  re- 
cover fee.  Schroeder  v.  Bozarth,  224  111.  310, 
79  NE  583.  Refusal  of  probate  decree  to  set 
aside  discharge  of  administrator  held  not  to 
bar  suit  by  warrant  against  the  adminis- 
trator to  recover  funds  garnished  and 
wrongfully  paid  out  by  him.  Geiger  v.  Gaige 
[Iowa]  111  NW  804.  Judgment  in  foreclosure 
suit  declaring  mortgage  wholly  void  for  want 
of  valid  description  held  to  bar  suit  to  reform 
and  foreclose  mortgage.  Tio  v.  Brown  [Wis.] 
Ill  NTV  679.  The  dismissal  of  a  writ  of  ha- 
beas corpus  in  the  United  States  District 
court  granted  under  Bankr.  Act  1908,  §  9,  is 
not  a  bar  to  a  motion  to  vacate  an  order  of 
arrest  and  service  of  summons  in  a  civil  ac- 
tion in  a  state  court.  Goldsmith  v.  Haskell, 
105  NYS  327.  Construction  of  contract  for 
the  installation  of  a  sprinkler  system  held 
not  in  issup  in  a  suit  by  tenants  against 
the  owner  of  the  building  for  damages  for  an 
overtlow,  tlie  party  installing  the  system 
being  notified  to  defend,  so  as  to  be  res 
judicata  in  a  subsequent  suit  by  the  owner 
against  such  party.  Bagley  v.  General  Fire 
Extinguishing  Co.  [C.  C.  A.]  150  F  284.  A 
judgment  in  ejectment,  that  purchasers  at  a 
fcireciosure  sale  had  not  acuuired  title  as 
against  remaindermen,  held  not  to  preclude 
purchasers  from  maintaining  a  suit  in  equity 
to  be  subrogated  to  the  rights  of  a  former 
mortgage  valid  as  against  the  remainder- 
men. Stump  V.  Warfield,  104  Md.  530,  65  A 
34  6.  Where  In  a  suit  by  one  joint  payee  of 
the  note  against  the  maker  the  other  joint 
payee  was  made  a  party  defendant  and 
judgment  was  rendered  for  defendant  on 
the  grc%snd  that  the  maker  had  paid  the 
defendant  payee  held  not  to  bar  an  action 
by  the  plaintiff  payee  against  the  defendant 
payee  for  njoney  had  and  received.  Whittle 
V.  Whittle  [Cal.  App.]  91  P  170.  Where 
demurrer  to  bill  in  suit  to  set  aside  a  con- 
veyance alleged  to  have  been  given  for  an 
illegal  purpose  was  sustained  on  the  ground 
that  both  parties  were  in  pari  delicto  and 
tliat  neither  was  in  a  position  to  obtain 
relief,  sucli  judgment  does  not  bar  the  set- 
ting up  of  the  same  facts  in  defense  to  u 
suit  of  ejectment  by  the  defendant  in  the 
former  suit  against  the  plaintiff  therein. 
Burton  v.  McMillan  [Fla.]  42  S  879.  Decree 
dismissing  proceeding  for  limitation  of  lia- 
bility for  damages  for  a  collision  on  the 
ground  tliat  the  petitioner  was  the  owner  of 
both  vessels,  both  of  which  were  at  fault 
and  but  one  surrendered,  held  to  bar  a 
second  proceeding  for  limitation  of  the  same 
liability  in  which  both  vessels  are  surrend- 
ered as  between  petitioner  and  damage 
(Uiimants,  who  were  parties  to  and  contested 
the  first.  The  San  Rafael,  149  P  893.  A  judg- 
ment setting  aside  a  tax  deed  in  an  action 
by  purchaser  of  premises  against  the  holder 
of  the  tax  deed  and  the  vendor,  who  was 
notified  that  no  personal  claim  would  be 
made  against  her  in  case  of  default,  and  she 
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Identify  of  parties  ^^^  '  ^-  ^-  ^'«°  is  essential/"  but  this  does  not  mean  that  all  the 
parties  to  the  two  actions  must  be  the  same.'^ 

Identity  of  cause  of  action.^^^  "  ^-  ^-  ^''^''—The  test  of  the  identity  of  causes  of  ac- 
tion has  been  stated  to  be  whether  the  same  evidence  will  support  both  actions."^  In 
Louisiana  a  judgment  is  res  adjudicata  only  as  to  actions  in  which  the  thing  de- 
manded and  the  object  of  the  action  is  the  same."^ 

Privies  of  a  party.'^ 

Scope  of  adjudication.^''^  '  c-  L-  i'6o_jf  ^|^g  parties  and  issues  be  identical,  the 
adjudication  is  binding  not  only  as  to  all  matters  actually  litigated  '■*  but  as  to  every- 


defaulted,  is  not  a  bar  to  an  action  by  the 
purchaser  against  the  vendor  to  reform  the 
deed  to  him  so  as  to  make  tlie  same  a 
warranty  deed  and  to  recover  on  the  war- 
ranty the  amount  he  paid  to  relieve  the 
property  from  the  tax  liens.  Brown  v.  Hol- 
lister  tS.  D.J  111  NW  564.  An  action  in 
foreiltle  entry  aud  detainer  by  a  purchaser 
witli  notice  of  lease,  In  which  a,  judgment  of 
ouster  has  been  taken  by  the  purchaser,  is 
not  a  bar  to  injunetion  proceedings  brouglit 
by  the  tenant  to  prevent  interference  with 
his  possession.  Robert  Raitz  &  Co.  v.  Dow, 
10  Ohio  C.  C.    (N.   S.)    249. 

68.  Missouri  State  Life  Ins.  Co.  v.  Love- 
lace [Ga.  App.]  .58  SE  93;  Stitt  v.  Rat 
Portage  Lumber  Co.,  101  Minn.  93,  111  NW 
94S;  Kirven  v.  Virginia-Carolina  Chem.  Co. 
[S.  C]  58  SE  424.  Where  in  a  suit  on  an 
express  contract  for  services  defendant  set 
up  that  the  service.s  were  rendered  under 
other  express  contracts,  judgment  for  plain- 
tiff does  not  bar  an  action  to  recover  for 
services  under  the  rontract.=!  so  set  up  by 
defendant.  Stitt  v.  Rat  Portage  Lumber  Co. 
101  Minn.  93,  111  NW  948.  Judgment  for  de- 
fendant in  a  suit  to  rescind  or  for  damages 
for  fraud  bars  subsequent  suit  for  deceit 
arising  out  of  same  transaction.  Krolik  v. 
Curry,  148  Mich.  214,  14  Det.  Leg.  N.  74,  111 
NW  761.  Where  plaintiff  dies  pending  an  ac- 
tion for  damages  for  personal  injuries  and 
his  administrator  revives  the  action  and 
prosecutes  it  unsuccessfully  to  judgment,  the 
judgment  is-  conclusive  against  tlie  adminis- 
trator's right  to  'maintain  a  subsequent 
action  for  wrongful  deatli.  Brammer's  Adm'r 
V.  Norfolk  &  W.  R.  Co.  [Va.]  57  SE  593. 
Party  suing-  for  failure  to  deliver  corporate 
stock  pursuant  to  contract,  and  denied  relief 
on  the  ground  that  the  stock  lias  no  pecu- 
niary value,  may  sue  in  equity  for  specific 
performance.  Baumhoff  v.  St.  Louis  &  K. 
R.    Co.    [Mo.]    104   SW   5. 

69.  Principal  not  held  real  party  in 
i.'-^sue  whore  joined  with  surety.  .Toiinson  v. 
Knudson-Mercer  Co.,  167  Ind.  429,  79  NE  367, 
citing  5  C.  L.  1510.  .Judgment  in  suit  be- 
tween the  two  stockholders  owning  practi- 
cally all  the  stock  of  a  corporation  as  to 
the  ownership  of  certain  shares  of  stock 
therein  held  res  judicata  in  a  suit  by  the 
corporation  against  the  defendant  and 
others.  Leigh  v.  National  Hollow  Brake- 
Beam  Co.,  224  111.  76,  79  NE  318.  The  final 
judgment  in  an  election  contest  in  favor  of 
contestant  is  admissible  on  subsequent  quo 
warranto  by  the  people  on  relation  of  the 
successful  contestant  against  tlie  contestee. 
the  parties  being  essentially  the  same  in 
both  actions.  People  v.  Wilson  [Cal.  App.] 
91  P  661.  An  action  by  a  school  township 
against  an  independent  school  dstrict  to  set 
aside    and    declare    void    the    proceedings    by 


which  the  independent  school  district  was 
formed  and  a  subsequent  action  involving 
the  same  issues  by  the  school  township 
against  the  independent  school  district  and 
the  individual  members  of  tne  board  held 
between  the  same  parties.  School  Tp.  of 
Bloomfield  v.  Castalia  Independent  School 
Dist.  [Iowa]  112  NW  5.  See  ante  §  1  subd. 
Persons  Concluded. 

70.  Johnson  v.  Knudson-:Mercer  Co.,  167 
Ind.  429,  79  NE  367. 

71.  Commercial  Nat.  Bk.  v.  Sloman,  53 
Misc.  97,  102  NYS  931.  Judgment  canceling 
note  and  mortgage  is  res  adjudicata  as  to 
an  action  commenced  to  foreclose  though 
it  erroneously  describes  the  property  cov- 
ered by  the  mortgage,  the  descriptions  In 
other  respects  being  sufficient  for  identifica- 
tion. Alexander  County  Nat.  Bk.  v.  Foster, 
124  Mo.  App.  344,  101  SW  685. 

72.  Scovel  v.  Levy's  Heirs,   118  La.  982,   43 

S    642. 

73.  See  7  C.  L.  1760.  See,  also,  ante  §  1, 
subd.    Persons    Concluded. 

74.  Day  County  Com'rs  v.  Kansas  [Okl.] 
91  P  699.  Evidence  held  to  show  that  issues 
were  tried  and  determined  in  a  former 
action  in  which  the  parties  were  codefend- 
ant.c;.  fiulling  v.  Washoe  County  Bk.  [Xev.] 
89  P  25,  rvg.  28  Nev.  450,  82  P  800.  De- 
cree of  surrogate  on  accounting  held  con- 
clusive, as  against  all  parties  duly  cited,  as 
to  all  questions  as  to  correctness  of  accounts 
and  as  to  disbursements.  In  re  Hurlbut's 
Estate,  51  Misc.  263,  100  NYS  1098.  Where 
in  an  action  on  a  default  judgment  it  was 
determined  that  defendant  was  properly 
served,  the  adjudication  is  binding  on  a  mo- 
tion to  have  the  default  judgment  set  aside. 
Bailey  v.  Wilson.  52  Misc.  644.  103  NYS  1021. 
Where  a  petition  for  habeas  corpus  has  been 
denied,  the  question  decided  cannot  be 
again  litigated  as  a  matter  of  right,  in  the 
absence  of  anything  occurring  since  such 
decision  affecting  the  petitioner's  legal 
status.  In  re  Moebus  [N.  H.]  66  A  641. 
Decree  in  equity  on  an  accounting  held  rea 
judicata  as  to  notes  referred  to  in  the  iJlead- 
ings  in  the  former  case  as  matters  to  be 
considered  in  the  accounting  and  wliicli  were 
actually  introduced  in  evidence  in  such  case. 
Ff>wler  V.  Davis,  1  Ga.  App.  549,  57  SE  939. 
Irrigation  case.  Decree  under  Sess.  Laws 
1879,  p  99,  §  19,  and  Sess.  Laws  1881,  p.  142, 
adjudges  the  relative  priorities  of  the 
ditches,  canals,  or  reservoirs  and  the  con- 
sumers of  water,  but  not  the  relative  rights 
of  the  owners  or  consumers  of  water  under 
any  particular  ditch.  Combs  v.  Farmers' 
High  Line  Canal  &  Reservoir  Co.  [Colo.]  S8 
P  396.  A  decision  denying  a  petition  lor 
rehearing  held  concltisive  of  a  right  to  rents 
and  profits  if  that  Issue  was  properly  raised. 
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thing  which  might  have  been  litigated  under  the  issues  as  made  ^^  by  the  pleadings/* 


and  if  not  then  the  reversal  of  the  case 
to  leave  it  or  one  submitted  to  the  lower 
court  for  a  decree  on  the  pleadings  and 
evidence  subject  to  appeal.  Hogle  v.  Smitli 
[Iowa]  113  NW  556.  A  denial  of  mandamus 
to  compel  the  vacation  of  an  order  becau.'^e 
of  the  laches  of  petitioner  is  decisive  of  his 
right  to  a  bill  of  review  for  tlie  same  relief. 
Daniel  v.  Citizens'  IMut.  Fire  Ins.  Co.  [Mich.] 
14  Det.  Leg.  N.  525.  113  NW  17.  A  judgment 
foreclosing  liens  held  by  a  city,  directing 
a  .sale  of  land  and  adjudging  that  the  cor- 
poration coun-sel  shall  be  paid  his  taxable 
costs  out  of  the  proceeds  before  the  city  is 
paid,  fixes  the  order  of  payment,  and  that 
question  is  not  open  for  review  in  an  action 
by  the  corporation  counsel  against  the  city 
for  the  costs.  Sutherland  v.  Rochester  [N. 
Y.]  82  NB  171,  rvg.  112  App.  Div.  712,  98  NYS 
970.  In  a  proceeding  in  the  probate  court 
to  sell  three  parcels  of  land  to  pay  debts,  all 
questions  that  were  legally  determined  in 
such  proceeding  as  to  all  the  land  are  res 
adjudicata  in  a  subsequent  proceeding  in 
partition  of  one  parcel  not  sold  in  the  pro- 
bate court  proceeding.  Simpson  v.  Simpson, 
9  Ohio  C.  C.  (N.  S.)   137. 

7.%.  Smith  V.  Cowell  [Colo.]  92  P  20;  Pea- 
cock v.  Feaster  [Fla.]  42  S  889;  Van  Camp 
V.  Huntington,  39  Ind.  App.  28,  78  NE  1057; 
Aetna  Life  Ins.  Co.  v.  Tremblay.  101  Me.  585. 
65  A  22;  Kaufer  v.  Ford,  100  Minn.  49,  110 
NW  364;  Koppang  v.  Steenerson,  100  Minn. 
239,  111  NW  153;  Alexander  v.  Thomp.-^on, 
101  Minn.  5,  111  NW  385;  Pond  v.  Huling. 
125  Mo.  App.  474,  101  SW  115;  Meyerhoffer 
V.  Baker,  51  Misc.  598,  101  NYS  24;  In  re 
M'enzie's  Estate,  54  Misc.  188,  105  NYS  925; 
Case  Mfg.  Co.  v.  Moore,  144  N.  C.  527,  57 
SE  213;  Spokane  Valley  Land  &  Water  Co. 
V.  Madsen  [Wash.]  91  P  1;  St.  Louis,  etc., 
R.  Co.  V.  Wabash  R.  Co.  [C.  C.  A.]  152  F  849. 
Under  Rev.  St.  c.  84,  §  17,  bars  equitable 
defenses  to  actions  at  law.  Aetna  Life  Ins. 
Co.  v.  Tremblay,  101  aie.  585,  65  A  22.  De- 
cisions of  quasi  judicial  bodies  are  not  a 
bar  unless  rendered  upon  issues  formed  by 
the  parties  against  whom  they  are  pleaded. 
Letter  of  secretary  of  interior  containing 
opinion  as  to  lands  in  controver.sy  is  not. 
Chapman  &  Dewey  Land  Co.  v.  Bigelow,  77 
Ark.  338,  92  SW  534.  Title  being  averred  in 
an  action  to  recover  realty,  the  judgment  is 
conclusive  thereof.  Turnage  v.  Joyner  [N. 
C]  58  SE  757.  Bar  of  statute  of  limitations. 
Irish  V.  Daniels,  100  Minn.  189,  110  NW  968. 
Claim  case.  McLendon  v.  Shumate  [Ga.]  57 
SE  886.  A  party  failing  to  properly  assert 
his  claims  or  to  present  proper  evidence  can- 
not litigate  his  cause  of  action  in  a  second 
suit.  Suit  to  quiet  title.  Keller  v.  I\Ic- 
Gilliard  [Cal.  App.]  90  P  483.  Party  against 
whom  ownership  of  property  was  decideil 
cannot,  in  action  to  recover  the  property, 
attack  the  coustitutionality  of  the  statute 
upon  which  the  action  was  based.  Drinkard 
v.  Oden  [Ala.]  43  S  578.  After  a  claimant 
has  litigated  a  claim  case  and  the  property 
has  been  found  subject,  a  court  of  equity 
will  not  enjoin  a  sale  under  the  levy  on  any 
ground  which  the  claimant  might  have 
urged  in  the  claim  case  tending  to  sliow  tlie 
invalidity  or  discharge  of  the  judgment. 
Hollinshead  v.  "Woodward  [Ga.]  57  SE  79. 
Where    defendant    was    afforded    an    oppor- 


tunity to  prove  certain  alleged  payments  as 
a  partial  defense  but  failed  to  do  so  held 
conclusive  as  to  such  payments.  Ferguson 
V.  Bien,  54  Misc.  88,  104  NYS  715.  Under 
Mills'  Ann.  St.  §  2644,  requiring  each  party 
to  bring  forward  all  demands  existing  at 
the  conamencement  of  a  suit  and  which  can 
oe  joined  in  one  action  or  defense,  lield 
failure  of  a  landlord  to  join  in  a  suit  of 
unlawful  detainer  a  demand  for  accrued 
rent  does  not  bar  action  for  rent.  Mac- 
kenzie V.  Porter  [Colo.]  91  P  916.  A  judg- 
ment in  favor  of  the  holder  of  bonds  issued 
by  a  city,  in  an  action  thereon,  concludes 
the  question  of  the  validity  of  the  bond.«»  in 
the  absence  of  fraud  in  obtaining  the  judg- 
ment. Graham  v.  Tuscumbia,  146  Ala.  449, 
42  S  400.  T\'here  by  a  decree  land  of  one 
devisee  is  on  his  death  intestate  partitioned 
to  his  heirs,  another  devisee  who  is  a  co- 
partitioner  under  such  decree  cannot  there- 
after assert  against  his  copartitioners  any 
greater  interest  in  the  land  partitioned  than 
tliat  conferred  upon  him  thereby.  Tolley  v. 
Poteet  [W.  Va.]  57  SE  811.  In  an  action  for 
the  settlement  of  an  estate,  where  a  distrib- 
utee was  brouglit  in  and  admitted  an 
assignment  of  his  interest  but  did  not  con- 
test such  assignment,  he  was  bound  by  the 
judgment.  State  v.  Jolinson,  144  N.  C.  277, 
56   SE   929. 

Married  woman  defeated  in  her  claim  to 
homestead  rights  in  property  taken  by  her 
husband's  execution  creditors  cannot  bring 
a  subsequent  action  claiming  independent 
title.  Brashears  v.  Frazier,  30  Ky.  L.  R.  647, 
99  SW  342.  Tlie  circuit  court  having  juris- 
diction of  an  action  by  guardian  in  behalf 
of  wards  to  recover  from  sureties  of  former 
guardian  sum  due  wards  by  latter,  and 
having  had  jurisdiction  of  persons  of  de- 
fendants, the  fact  that  order  appointing 
second  guardian  was  void  was  a  matter  of 
defense  in  that  action,  and  allegation  that 
he  was  such  guardian  not  having  been  de- 
nied and  such  defense  not  having  been 
presented,  effect  was  same  as  if  court  had 
found  that  appointment  was  valid,  and  ques- 
tion could  not  be  raised  in  action  for  dis- 
covery of  assets  to  satisfy  judgment  on 
bond.  Havens  v.  Ahlering,  29  Ky.  L.  R.  1265, 
97  SW  344.  In  a  suit  to  enforce  a  judg- 
ment against  a  school  district  for  balance 
due  for  building  school  house,  trustees  could 
not  interpose  the  defense  that  they  had 
built  the  school  Iiouse  without  authority. 
Raymer  v.  Trustees  White  School  Dist.  No. 
18,  30  Ky.  L.  R.  332,  98  SW  323.  A  judgment 
refusing  to  set  aside  a  conveyance  as  in 
fraud  of  creditors  because  of  its  homestead 
character,  the  question  of  the  liability  of 
the  excess  over  the  homestead  right  not 
being  raised  is  conclusive,  in  a  subsequent 
action  to  set  aside  the  same  conveyance  as 
to  the  excess.  Spratt  v.  Early,  199  Mo.  491, 
97  SW  925.  A  judgment  in  favor  of  plaintiff 
in  an  action  for  trespass,  in  Avhich  defendant 
rested  his  right  to  the  land  on  the  claim  of 
title,  Tvas  a  bar  to  a  subsequent  action  by 
defendant  therein  to  establish  his  right  to 
the  use  of  the  land  on  the  ground  of  an 
easement.  Sumrall  v.  Maninni,  30  Ky.  I^.  R. 
299,  98  SW  301.  Judgment  in  condemnation 
proceedings  held  conclusive  on  the  city,  so 
that     in     mandamus     to     compel     payment 
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or  Avhicli  is  necessarily  involved,  in  the  decision  made,"'  bnt  this  rule  does  not  bar  the 
use  of  an  aihrmative  cause  of  action  or  set-oft'  which  might  have  been  but  never  was 


thereof  it  could  not  introduce  evidence  of 
liens  for  taxes.  State  v.  Fairley  [Wasli.]  87 
P  105-'.  Judg-ment  in  stiitutory  actiou  to 
determine  boundary  lines  lield  to  bar  eject- 
ment by  one  party  to  recover  possession  of 
a  wedge-shaped  tract  along  the  boundary 
line  between  the  two  tracts,  title  to  which 
he  claimed  by  adverse  possession.  Krabben- 
hoft  V.  Wright  [Minn.]  112  NW  421.  A 
judgment  for  rent  in  which  it  was  held  that 
defendants  were  hold-over  tenants  for  an- 
other year  under  the  conditions  of  the 
written  demise  held  to  estop  defendants 
from  urging'  the  defense  of  trespass  or 
eviction,  in  a  subsequent  action  to  recover 
rent  for  a  subsequent  portion  of  the  year. 
Pierson  v.  Hughes,   102  NYS   528. 

76.  No  bar  if  subject-matter  of  second 
suit  could  not  have  been  litigated  under  the 
pleadings  of  the  first.  Halliday  v.  Stewart 
County  Bk.    [Ga.]    58  SE  169. 

77.  Whatever  is  necessarily  implied  in 
the  former  decision  is,  for  the  purposes  of 
the  estoppel,  deemed  to  have  been  actually 
decided.  Meyerhoffer  v.  Baker,  51  Misc. 
598,  101  NYS  24.  Upon  a  plea  of  former 
adjudication  a  matter  will  be  held  res  judi- 
cata, although  not  raised  as  an  issue  by 
the  pleadings  in  the  former  action,  if  from 
the  record  it  appears  that  it  formed  one  of 
the  premises  upon  which  the  judgment 
necessarily  rested.  Bleakley  v.  Barclay 
[Kan.]  89  P  906.  A  judgment  operates  as 
a  bar  as  to  all  matters  which  are  by  plain 
implication  covered  by  it.  Sarratt  v.  Gaffney 
Carpet  Mfg.  Co.  [S.  C]  57  SE  616.  In  an 
action  for  the  recovery  of  land,  a  final  judg- 
ment for  plaintiff  fixes  the  liability  of  de- 
fendant for  timber  cut  pendente  lite.  Mc- 
Cord  V.  Akeley  [Wis.]  Ill  NW  1100.  Final 
judg'men.t  discltarging  administrator  is  a 
bar  to  an  action  on  liis  bond.  State  v. 
Shacklett,   115  Mo.  App.  715,  91   SW  956. 

Order  reciting  report  of  receiver,  refer- 
ring to  the  amount  found  to  be  in  the  re- 
ceiver's hands  and  providing  for  his  dis- 
charge after  payment  of  certain  amounts, 
is  res  judicata  of  the  receiver's  accounts. 
Sarratt  v.  Gaffney  Carpet  Mfg.  Co.  [S.  C]  57 
SE   616. 

JudKiueut  validating  an  is.sue  of  munici- 
pal bonds  is  conclusive  upon  all  questions 
which  the  constitution  and  laws  require 
to  be  determined  before  authority  is  con- 
ferred upon  a  municipality  to  incur  a  debt. 
Baker  v.  Cartersville,  127  Ga.  221,  56  SE  249. 
A  valid  and  final  judgment  ag-ainst  a  plain- 
tiff on  the  facts  of  the  case,  in  a  suit 
against  the  servant  for  an  injury  which 
was  the  result  of  the  negligence  of  the 
servant  alone,  is  a  bar  to  an  action  sub- 
sequently brought  by  the  same  pbiintiff 
against  the  master  for  tlie  identical  cause 
of  action,  the  master  being  neither  pres- 
ent nor  directing  nor  concurring  in  the  act 
wliich  produces  the  injury.  Williford  v. 
Kansas  City,  etc.,  R.  Co.,  154  F  514.  Judg- 
ment as  to  regularity  of  school  district  pro- 
ceedings lield  conclusive  as  to  sufficiency  of 
notice  of  election.  School  Tp.  v.  Independ- 
ent School  Dist.  [Iowa]  112  NW  5.  Ad- 
judication    that     civil     service    employe    had 


been  illegally  discharged  and  was  entitled 
to  mandamus  to  compel  his  reinstatement 
lield  conclusive  that  employe  had  not  ac- 
quiesced in  his  discharge.  Ransom  v.  Bos- 
ton [Mass.]  81  NE  998.  Judgment  annexing 
certain  lands  to  a  drainage  district  held  to 
conclude  question  as  to  whetlier  landowners 
had  so  connected  tlieir  ditclies  as  to  make 
application  to  be  annexed  to  sucli  district. 
People  V.  Schaffer,  228  111.  17,  81  NE  785. 
In  ejectment  by  mortgagor's  grantee  based 
on  alleged  extension  of  time  of  redemption, 
a  judgment  for  defendant  is  conclusive 
ot  plaintiff's  right  to  maintain  a  subse- 
quent suit  to  redeem.  Potter  v.  Ft.  Madi- 
son Ijoan  &  Trust  Bldg.  Ass'n,  133  Iowa, 
367,  110  NW  616.  Probate  decree  charging 
a  guardian  in  specie  for  notes  payable  to 
him  as  guardian  held  conclusive  determina- 
tion of  the  right  of  his  executrix  to  trans- 
fer tlie  notes  to  his  successor.  Kent  v. 
Hunt    [N.   H.]    65  A   386. 

Determination  of  the  validity  of  certain 
provisions  of  a  will  providing  for  accumu- 
lations of  income,  on  an  accountng  by  the 
executors,  held  res  judicata  as  to  the  va- 
lidity of  such  provisions  as  ag-ainst  all  per- 
sons interested  in  the  estate  in  so  far  only 
as  tliey  affected  assets  applied  and  disclosed 
in  such  reports,  the  decree  settling  tlie  same 
containing-  no  provision  relating  to  sub- 
sequent accumulations.  Kirk  v.  McCann, 
117  App.  Div.  56,  101  NYS  1093.  A  default 
judgment  in  summary  proceedings  for  non- 
payment of  rent,  until  reversed,  set  aside 
or  vacated  is  conclusive,  in  an  action  by 
the  landlord  against  the  tenant  to  recover 
rent,  of  the  facts  alleg-ed  in  the  affidavit 
and  which  are  required  by  the  statute  to 
be  alleged  as  the  basis  of  the  proceedings. 
That  is  of  the  tenancy,  the  occupation  by 
the  tenant,  the  nonpayment  of  rents  due, 
and  the  holding  over  after  default  in  the 
payment.  Prince  v.  Schlesinger.  116  App. 
Div.  500,  101  NYS  1031.  Validity  of  lease. 
MeyerhofCer  v.  Baker,  51  Misc.  598,  101  NYS 
24.  In  a  plenary  action  by  the  trustee  of 
n  bankrupt  corporation  to  recover  an  as- 
sesNUieut  levied  against  the  holders  of  un- 
paid stock,  the  decision  of  the  bankruptcy 
court,  authorizing  such  assessment,  was  res 
judicata  as  to  the  amount  paid  by  the 
stockholder  for  his  stock,  the  indebtedness 
of  the  corporation,  and  the  amount  of  the 
assessments,  the  stockholder  being  only 
•Mititled  to  make  any  individual  defense 
he  might  have  to  such  action.  In  re  Rem- 
ington Automobile  &  Motor  Co.  [C.  C.  A.] 
153  F  345.  Determination  in  mandamus 
proceedings  that  board  of  county  commis- 
sioners had  jurisdiction  to  consider  peti- 
tion for  removal  of  county  seat  held  con- 
clusive upon  all  questions  affecting  juris- 
diction in  an  action  for  an  injunction  to 
restrain  proceedings  according  to  its  di- 
rection, in  the  matter.  Kaufer  v.  Ford,  100 
Minn.  49.  110  NW  364.  Where  In  an  action 
to  detcriuine  the  rights  to  the  use  of  the 
ivaters  of  a  river  the  court  found  that  tlie 
rights  of  the  parties,  as  fixed  by  a  decree 
in    an    action    between    them    in    1899,    were 
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put  in  litigation.'^  The  admission  by  the  pleadings  of  material  facts  does  not  con- 
stitute an  exception  to  the  above  rules.'"  Matters  not  in  issue  and  not  deter- 
mined are  of  course  not  within  the  scope  of  the  adjudication  as  an  estoppel.^*^ 
For  the   purpose  of  this  rule   a  matter  is   in  issue  if  it  be  something  affirmed 


the  same  as  were  fixed  by  a  decree  in  a 
prior  action  in  1893,  evidence  that  during 
the  period  between  the  decrees  plaintiff  had 
acquired  a  prescriptive  right  as  against  de- 
fendant to  the  use  of  a  portion  of  the 
waters  is  inadmissible.  Hartson  v.  Dill 
[Cal.]    90   P  530. 

78.  New  England  Mortg.  Sec.  Co.  v.  Fry, 
143  Ala.  637,  42  S  57.  "U'here  in  distress 
proceedings  defendant  did  not  reconvene 
to  recover  damages  for  the  wrongful  suing 
out  of  the  warrant,  a  judgment  foreclosing 
the  same  was  only  conclusive  as  to  the  reg- 
ularity of  the  proceedings  and  did  not  estop 
the  tenant  from  showing  that  the  grounds 
authorizing  distress  proceedings  did  not 
exist  and  that  the  warrant  was  unjustly 
sued  out.  Morgan  v.  Tims  [Tex.  Civ.  App.] 
17    Tex.   Ct.   Rep.    Ill    97    SW   832. 

Counterclaim  being  set  up,  a  judgment 
for  plaintiff  bars  future  action  thereon,  it 
not  being  withdrawn  before  the  final  de- 
cree. Hogle  V.  Smith  [Iowa]  113  N"^^  556. 
Where  in  a  suit  on  one  of  several  purchase- 
inoney  notes  given  for  the  purchase  price  of 
machinery  defendant  pleads  a  counterclaim 
for  defects  in  the  machinery  and  recovers 
thereon,  it  is  a  bar  to  their  setting  up  sub- 
stantially the  same  counterclaim  in  an  action 
on  others  of  the  notes.  Case  Mfg.  Co.  v. 
Moore,  144  N.  C.  527,  57  SE  213.  Suit  by 
executor  in  which  he  defeated  a  charge  of 
conversion  made  by  defendant  is  a  bar  to 
a  subsequent  suit  by  defendants  against 
him  individually  to  recover  for  such  alleged 
conversion.  Clement  v.  Clement  [Tex.  Civ. 
App.]    17  Tex.  Ct.  Rep.   575.  99  STV  138. 

79.  Peacox^k    v.    Feaster     [Fla.]     42    S    889. 

80.  Lewisohn  v.  Lansing  Co.,  104  NYS 
543,  rvg.  51  Misc.  274,  100  NYS  1077.  Judg- 
ment is  not  res  adjudicata  as  to  matters 
which  the  court  held  were  not  involved 
therein.  Wilson  v.  Tye  [Ky.]  102  SW  856. 
Proceedings,  the  primary  purpose  of  which 
is  to  establish  the  right  of  an  original 
claimant  of  a  land  certificate,  is  not  bind- 
ing as  to  the  right  of  an  heir  therein, 
though  the  recitals  of  the  judgment  purport 
to  establish  his  title  thereto.  Kirby  v. 
Hayden    [Tex.   Civ.   App.]    99   SW   746. 

Judgment  for  rent  held  not  res  judicata 
as  to  the  nature  of  the  tenancy.  Rothstein 
V.   Steinbugler,   52   Misc.    552,   102   NYS  470. 

Partnership  accounting-  resulting  in  judg- 
ment for  one  party  held  not  conclusive  as 
to  Avhether  the  lien  of  such  judgment  was 
paramount  to  that  of  the  other's  mortgage. 
Alexander  v.  Thompson,  101  Minn.  5,  111 
NW  385. 

Judgment  in  dissolution  proceedings  held 
not  res  judicata  of  issue  of  fraud  of  cer- 
tain stockholders  in  procuring  another 
stockholder  to  join  in  the  petition  for  dis- 
solution.     Vogt  V.  Vogt,   104  NYS  164. 

Mandamus  proceeding  to  compel  city  ofli- 
cials  to  execute  contract  held  not  con- 
clusive as  to  power  of  parties  to  campel 
specific  performance  of  said  contract. 
Lighton    v.    Syracuse,    188    N.    Y.    499,    81    NE 


^64.      The   sustaining   of  a   general   demurrer 

to  a  bill  in  equity  on  the  ground  that  the 
action  was  one  at  law  is  not  a  conclusive 
adjudication  that  the  facts  stated  do  not 
constitute  a  cause  of  action  at  law.  Farm- 
ers' &  Mechanics'  Life  Ass'n  v.  Caine.  224 
111.  599,  79  NE  956,  afg.  123  111.  App.  419.  A 
decree  remanding  a  cause  with  instructions 
to  refer  it  to  a  commissioner  to  ascertain 
in  what  property  the  parties  were  jointly 
interested  held  not  an  adjudication  as  to 
the  existence  or  nonexistence  of  joint  prop- 
erty. Coons  v.  Coons,  106  Va.  572,  56  SE 
576.  Though  such  lapse  of  time  as  will 
bar  an  action  for  debt  will  also  bar  a  suit 
to  foreclose  the  mortgage  or  trust  deed 
given  to  secure  the  debt,  a  judgment  for 
defendant  in  an  action  for  foreclosure  on 
the  ground  that  the  proceeding  was  barred 
by  limitations  was  not  an  adjudication  as 
to  the  validity  of  the  debt,  nor  the  mort- 
gagee's right  to  have  the  property  sold 
by  the  trustee  out  of  court  as  provided  in 
the  trust  deed.  Eandy  v.  Cates  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  811,  97  SW  710. 
Wliere  broker  fulfilled  contract  in  negotiat- 
ing sale  of  realty  but  deal  fell  through 
because  of  defects  in  seller's  title,  a  judg- 
ment for  plaintiff  in  an  action  by  the  agent 
for  his  commission  held  not  to  determine 
the  validity  of  the  seller's  title.  Laws  v. 
Newkirk    [Colo.]    88    P    861. 

Decree  of  ratification  of  mortgage  fore- 
closure adjudging  tliat  attorney  of  mort- 
gagee had  power  to  make  sale  and  that  re- 
maindermen had  no  ground  of  complaint, 
the  purchaser  alone  being  injured  if  there 
was  any  defect,  does  not  preclude  remain- 
dermen after  death  of  life  tenant  from  as- 
serting that  their  interest  was  not  conveyed 
hy  the  mortgage.  Stump  v.  Warfield,  104 
Md.  530,  65  A  346.  A  decree,  in  a  suit  by 
a  father  to  set  aside  a  conveyance  of  land 
which  belonged  to  himself  and  his  wife, 
executed  by  him  after  the  'wife's  death  to 
his  sons,  on  the  ground  of  fraud,  which 
denies  the  relief  prayed  for,  is  no.t  res 
judicata  in  a  suit  by  other  heirs  of  the 
deceased  wife  against  the  sons  for  partition 
of  the  premises.  Stern  v.  Selleck  [Iowa] 
111  NW  451.  T\'here  a  person  suing  for 
the  breach  of  a  contract  for  the  sale  of  land 
obtains  a  judgment  impressing  a  vendee's 
lien  for  the  amount  of  the  deposit  paid, 
but  not  for  his  expenses  incurred  in  ex- 
aminitig  the  title  because  there  was  no 
authority  in  law  for  extending  the  lien  so 
as  to  cover  it,  he  is  not  precluded  by  the 
judgment  from  bringing  a  separate  action 
for  that  expense.  Occidental  Realty  Co.  v. 
Palmer,  105  NYS  171.  Decree  determining 
amount  vridovr  is  entitled  to  under  a  vi-ill 
for  support  held  res  judicata  as  to  the 
amount  thereof,  but  not  that  such  amount 
constitutes  a  debt  against  the  estate  which 
can  be  allowed  to  accumulate  and  be  passed 
by  the  widow  to  her  devisee  or  personal 
representatives.  Brown  v.  Cresap,  61  W. 
V'a.  315,  56  SE  603. 
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by  one  party  and  either  denied  or  admitted  expressly  or  impliedly  by  the  other, 
and  its  determination  is  essential  in  the  rendition  of  a  final  judgment  upon  the 
merits  of  the  cause  as  presented  by  the  pleadings.^^  A  counterclaim  consisting  of 
an  independent  cause  of  action,  a  default  judgment  in  favor  of  the  plaintiff  is  in- 
operative as  a  bar  to  the  prosecution  of  the  counterclaim  in  a  subsequent  action.^^ 
One  cannot  split  his  cause  of  action  and  have  successive  recoveries.^^    Allied  to  this 


81.  Van  Camp  v.  Huntington.  39  Ind. 
App.  2S,  78  NE  1057.  In  an  action  for  rent, 
allegations  in  the  answer  of  a  year's  lease 
held  noit  a  defense  and  did  not  create'  an 
issue,  but  was  a  recital  of  irrelevant  facts 
and  hence  a  judgment  for  the  tenant  was 
not  binding  on  such  issue.  Frank  v.  Miller, 
116  App.   Div.   S55,   102   NYS  277. 

82.  So  held  where  original  action  was 
for  purchase  price  of  certain  bottles  and 
defendant  counterclaimed  for  damages  re- 
sulting from  the  undersize  of  the  bottles. 
North  Baltimore  Bottle  Glass  Co.  v.  Alt- 
peter    [Wis.]    113    NW    435. 

83.  All  claims  or  causes  of  action  aris- 
ing out  of  the  same  contract  must  be  in- 
cluded in  one  suit,  or  all  that  are  not  so 
included  will  be  deemed  waived.  Baton  v. 
Doyne  [N.  J.  Law]  65  A  843.  But  this  rule 
does  not  apply  to.  separate  notes  given  in 
independent  transactions  though  between  the 
same    parties.      Id. 

Specific  perfornmnce  held  to  bar  action 
to  recover  rents  and  profits.  Hogle  v.  Smith 
[Iowa]   113  NW  556. 

Foreclosure  decree  bars  a  separate  action 
for  the  penalty  for  collecting  attorney's 
fees  in  such  suit  as  a  method  of  collecting 
usurious  interest.  Strait  v.  British  &  Am- 
erican  Mortg.    Co.    [S.   C]    57   SE   1100. 

Blaintiff  who  took  eare  of  her  father  be- 
fore and  after  he  became  insane  and  upon 
petition  to  the  probate  court  received  al- 
lowance for  doing  so  after  he  w^as  so  ad- 
judged cannot  sue  his  administrator  for 
services  rendered  before  the  insanity  no;r 
for  ftddltional  compen.sation  for  services 
rendered  afterward.  Bircher  v.  Boemler, 
204  Mo.  554,  103  SW  40.  Action  construed 
to  be  one  to  recover  rent  under  lease  and 
not  for  damages  for  its  breacli,  and  hence 
not  a  bar  to  action  for  rent  accruing  sub- 
sequently. Davidson  v.  Hirsh  [Tex.  Civ. 
App.]     18    Tex.    Ct.    Rep.     159,    101    SW    269. 

"^''here  a  riparian  owner  erected  wing 
dams,  whereby  the  current  of  the  ri^ser  was 
deflected  so  that  at  each  succes.sive  ri.se  of 
the  river  it  washed  awaj-  a  portion  of  the 
land  of  the  opposite  owner,  he  was  en- 
titled to  maintain  successive  actions  for 
successive  injuries.  Gulf,  etc.,  R.  Co.  v. 
Mosely,  6  Ind.  T.  36'9,  98  SW  129.  A  judg- 
ment in  an  action  to  recover  possession  of 
imrt  of  a  tract  of  laud  bars  an  action  to 
recover  another  part  of  the  same  tract 
alleged  to  have  been  taken  at  the  same 
time  by  the  act  of  the  same  parties  as  the 
land  in  the  former  action.  Kline  v.  Stein 
[Wash.]  90  P  1041.  Where  holders  of  bond 
for  title  brought  suit  to  compel  specific 
pcrformnnce  of  the  bond  and  therein  failed 
to  set  up  any  claim  to  certain  land,  held 
to  bar  subsequent  claim  to  such  land  by 
virtue  of  the  bond.  Cornett  v.  Moore,  30 
Ky.  L.  R.  280,  97  SW  380.  Waiver  or  with- 
drawal   of    demand    for    damages    by    a    co- 


tenant,  in  a  suit  to  recover  possession  of 
his  interests  in  a  mining  claim,  held  not  to 
bar  him  from  subsequently  recovering  the 
value  of  his  share  of  ore  extracted  there- 
from in  a  suit  for  an  accounting.  Dettering 
V.  Nordstrom  [C.  C.  A.]  148  P  81.  Separate 
actions  may  be  brought  for  ditferent  legal 
services  rendered  the  same  party  under 
separate  contracts,  though  both  contracts 
were  fully  performed  at  the  time  the  first 
action  was  commenced.  Wheless  v.  Ser- 
rano, 121  Mo.  App.  17,  98  SW  108.  Action 
to  specifically  enforce  contract  held  to  bar 
action]  to  reform  deed  executed  in  part 
performance  of  !the  contract.  Collins  v. 
Gleason  [Wash.]  91  P  568.  Judgment  for 
cost  of  abating  nuisance  held  to  bar  suit 
for  permanent  injury  to  plaintiff's  property 
from  nuisance.  Murray  v.  Butte,  35  Mont. 
161,  88  P  789.  Suit  to  recover  instalment 
due  held  not  to  bar  recovery  of  instalments 
not  due.  Love  v.  Flitcraft  [Mich.]  14  Det. 
Leg.  N.  339,  112  NW  735;  Johnson  v.  John- 
son, 31  Utah,  408,  88  P  230.  Code  1906,  § 
1999,  providing  that  where  plaintiff  has 
several  demands  on  contract  he  must  bring 
his  action  for  all  or  be  barred  as  to  those 
not  sued  on,  does  not  require  one  having 
several  demands  on  contract  to  include  in 
one  suit  deuiancls  not  due  at  its  date. 
Adams  V.  International  Supply  Co.,  61  W. 
Va.  401,  56  SE  607.  Where  complainant 
recovered  judgment  on  part  of  a  single 
account,  all  the  items  of  which  were  due, 
the  judgment  was  a  bar  to  a  recovery  of 
the  balance  of  the  account.  Williams-Ab- 
bott Elec.  Co.  V.  Model  Elec.  Co.  [Iowa] 
112  NW  181.  An  account  consisting  of  one 
or  more  items,  all  of  vrhich  are  due  and 
payable,  constitutes  but  one  demand.  Id.  A 
contim'ous  book  account  is  entire.      Id. 

JiDl^iiieut  siguin.st  one  partner  on  a  part- 
nership obligation  held  a  merger  of  the 
cause  of  action  and  a  bar  to  any  further 
action  thereon  against  nonresident  partners. 
Kurd's  Rev.  St.  1905,  c.  76,  §  3,  p.  1253,  and 
ch.  110,  §  9,  p.  1532,  construed.  Fleming  v. 
Ross,    225   111.    149,    80   NE   92. 

Elquitable  and  written  mortgage  held  to 
constitute  separate  independent  contracts 
and  could  be  foreclosed  severally.  Kopp- 
ang  V.  Steenerson,  100  Minn.  239,  111  NW 
153.  Judgment  for  defendant  in  an  action 
to  recover  purchase  price  of  certain  stone 
held  to  bar  action  for  damages  for  breach 
of  contract.  Martin  v.  Rockland  Lake 
Trap  Rock  Co.,  1*03  NYS  947.  The  origi- 
nator of  a  nuisance  is  liable  to  successive 
ac<tions  for  damages  resulting  from  its 
maintenance.  Donahue  v.  Stockton  Gas  & 
Elec.  Co.  [Cal.  App.]  92  P  196.  A  suit  to 
specifically  enforce  part  of  a  single  con- 
tract bars  a  subsequent  suit  to  enforce  tlie 
rest.  Collins  v.  Gleason  [Wash.]  91  P  566. 
So  held  where  facts  constituting  basis  of 
second    suit   were    learned    in    time    to    have 
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principle  is  the  one  that  the  cause  of  action  is  merged  in  the  judgment.^*  Wliere 
damages  are  occasional  and  recurring  a  party  may  sue  as  often  as  he  suffers  injury 
therefrom.s^  Where  by  accident  or  mistake  one  has  split  his  cause  of  action  and  re- 
covered judgment  upon  a  part  thereof,  the  proper  remedy  is  to  seek  relief  by  opening 
the  judgment,  amending  Jie  pleadings  and  trying  the  issues  anew.«<^  The  issues  and 
measure  of  proof  being  different,  a  judgment  of  acquittal  in  a  criminal  prosecution 
does  not  bar  a  civil  suit."  The  estoppel  of  an  adjudication  made  on  grounds  purely 
technical  and  where  the  merits  could  not  come  in  question,  is  limited  to  the  point  ac- 
tually decided  and  will  not  preclude  a  subsequent  action  brought  in  a  way  to  avoid 
the  objection  which  proved  fatal  in  the  first.^**  \Yhile  a  judgment  is  conclusive  as  to 
matters  litigated,  it  does  not  conclude  the  question  as  to  the  liabiliy  of  property  to 
seizure  under  it.^'' 

§  3.  Adjudication  as  estoppel  of  facts  litigatedS-^  ^  c.  l.  itgo — Though  there  be 
no  identity  of  issues  ^^  or  cause  of  action^'^  and  subject-matter/-  an  adjudication  is 
conclusive  in  all  suits  between  the  parties  and  their  privies  ^^  as  to  all  matters  in 
issue  ^*  and  decided  ^^  or  necessarily  involved  in  the  decision  made/^  but  not  as  to 


permitted  amendment  of  pleading  in  first 
action.  Id.  Wliere  a  servant  was  eiii- 
l>loye«l  under  a  single  contract  for  a  year 
at  a  specified  salary  per  month,  payable 
monthly,  and  was  thereafter  wrong'f  ullj' 
discharged,  a  recovery  of  salary  for  several 
months  subsequent  to  the  discharg-e, 
whether  as  damages  or  for  constructive 
service  after  discharge,  bars  a  subsequent 
action  to  recover  salary  for  the  balance 
of  the  contract  term.  Carmean  v.  North 
American  Transp.  &  Trading  Co.  [Wash.] 
88    P    834. 

84.  Bethlehem  Iron  Co.  v.  Hoadley,  152 
F  735.  Where  defendant  in  a  suit  in  equity 
died  and  the  action  was  continued  as  to  his 
ancillary  administrator  and  a  decree  ren- 
dered for  the  complainant,  held  the  decree 
was  satisfied  when  the  ancillary  adminis- 
trator had  distributed  the  estate  within  the 
state  of  his  appointment  according  to  the 
laws  of  that  state.  Brown  v.  Fletcher's 
Estate,  146  Mich.  401,  13  Det.  Leg.  N.  818, 
109  NW  686.  Judgment  canceling  note  and 
mortgage  is  res  adjudicata  as  to  a  holder 
thereof  having  no  interest  therein,  though 
not  a  party  to  the  first  suit.  Alexander 
County  Nat.  Bk.  v.  Foster,  124  Mo.  App. 
344,    101    SW    6S5. 

55.  Judgment  in  action  against  railroad 
company  fior  failure  to  construct  cattle 
crossing,  thus  rendering  plain'tiff's  land 
of  no  value,  is  no  bar  to  an  action  for  sub- 
sequent failure  to  do  so.  Charles  v.  St. 
Louis,  etc.,  R.  Cn.,  124  Mo.  App.  293,  101  SW 
680.     See   ante.    Splitting   Cause    of   Action. 

56.  Kline    v.    Stein    [Wash.]    90    P   1041. 

57.  Acquittal  of  a  defendant  in  a  crim- 
inal prosecution  for  obstructing  a  navigable 
stream  does  not  bar  a  subsequent  suit  in. 
equity  to  compel  removal  of  obstruction. 
United  States  v.  Donaldson-Shultz  Co.  [C. 
C  A.]  148  F  581,  rvg.  142  F  300,  7  C.  L. 
1764,  n.  90.  Record  of  conviction  for  un- 
lawful sale  of  liquor  is  not  conclusive  in 
action  to  recover  penalty  therefor.  Adams 
V.  Sigman,  89  Miss.  844,  43  S  877.  Judg- 
ment in  criminal  action  discharging  one 
charged  with  assault  is  not  conclusive  on 
prosecuting    witness    in    action    on    accident 


policy  on  the  question  as  to  whether  prov- 
ocation by  instant  plaintiff  justified  the 
assault.  Myers  v.  Maryland  Casualty  Co. 
123   Mo.   App.   682,    101    SW   124. 

S,S.  So  held  where  judgment  in  first  ac- 
tion by  foreign  corporation  was  decided 
on  the  fact  that  the  corporation  had  not 
filed  the  required  cerdflcate  with  the  secre- 
tary of  state.  United  States  Fidelity  & 
Guaranty  Co.  v.  Schiff,  54  Misc.  225.  104 
NYS  396. 

89.  Fordyce  &  McKee  v.  Woman's  Chris- 
tian Nat.  Library  Ass'n,  79  Ark.  550,  96 
SW   155. 

OD.  Kelly  &  Jones  Co.  v.  Moore  [Ga.]  58 
SE  181;  Leigh  v.  National  Hollow  Brake- 
Beam  Co.,  224  111.  76,  79  NE  318.  Where  a 
prior  decree  in  a  suit  between  the  same 
parties  held  that  certain  deeds  passed  the 
title  in  trust  for  the  grantor's  children  and 
such  decree  is  conclusive  against  the  right 
of  the  parties  to  such  suit  to  have  the  land 
sold  for  the  payment  of  debts  against  the 
decedent's  estate,  not  urged  in  the  prior 
proceeding.  In  re  Stahl's  Estate,  227  111. 
529,  81  NE  531. 

91.  Kirven  v.  Virginia-Carolina  Chemical 
Co.    [S.   C]    58   SE   424. 

92.  O'Keefe  v.  Barry  Benev.  &  Athletic. 
Ass'n    [N.  J.  Law]    66   A  601. 

93.  Surrogate's  decree  on  settlement  of 
executor's  accounts  as  to  amount  of  annuity 
fund  held  binding  on  parties  and  privies. 
Griffen  v.  Keese,  115  App.  Div.  264,  100  NYS 
903.  Determination  of  unconstitutionality 
of  statute  held  res  judicata  in  quo  warranto 
proceedings  brougiit  against  contestee.  Peo- 
ple V.  Wilson  [Cal.  App.]  91  P  661.  A 
proceeding  cannot  be  maintained  to  set 
aside  or  vacate  a  decree  of  foreclosure, 
ba.sed  on  an  allegation  of  fact  which  was  in 
issue  and  was  determined  in  the  trial  which 
resulted  in  such  decree.  City  of  Lincoln  v. 
Lincoln   St.   R.   Co.    [Neb.]    106  NW  317. 

94.  Bradford  v.  Abbott,  127  111.  App.  6. 
The  denial  of  the  application  of  a  bankrupt 
for  a  discharge  renders  the  issue  as  to  his 
right  to  a  discharge  res  judicata  as  to  debts 
which  were  provable  in  that  proceeding.  In 
re  Kuffler  [C.  C.  A.]  151  F  12.  Fact  must  be 
technically    in    issue.      Value    of   property   at 
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matters  not  in  controversy  and  not  heard  and  determined.^'  The  bar  in  this  case  does 
not  extend  to  facts  that  might  have  been,  but  were  not,  litigated.^^  To  render  a 
judgment  available,  as  a  bar  to  a  second  action  against  the  same  parties  upon  a 
different  claim  or  demand,  it  is  essential  that  the  issue  in  the  second  action  was  a  ma- 
terial issue  in  the  first  and  necessarily  determined  by  the  judgment  therein."^    The 


time  of  assessment  held  not  technicaHy  in 
issue  in  a  proceeding  on  appeal  from  the 
refusal  of  assessors  to  abate  taxes.  Winni- 
piseogee  Lake  Cotton  &  y\i  oolen  Mfg.  Co.  v. 
Laconia    [N.   H.]    65   A   378. 

95.  In  a  proceeding  by  a  judgment  cred- 
itor to  set  aside  a  conveyance  as  fraudulent, 
the  validity  and  enforceability  of  the  claim 
is  res  judicata.  Irish  v.  Daniels,  100  Minn. 
189,  110  NW  968.  Judgment  for  plaintiff 
for  full  amount  claimed  in  a  suit  by  him  to 
rtcover  the  withdrawal  value  of  his  shares 
held  conclusive  as  to  such  value  in  a  suit 
on  the  judgment  to  recover  the  unpaid 
balance  thereon.  Tillinghast  v.  United 
States  Sav.  &  Loan  Co.,  99  Minn.  62,  IDS  NW 
472.  A  fact  within  the  jurisdiction  of  the 
court  litigated  and  determined  in  a  forcible 
entry  and  detainer  suit  cannot  again  be 
brought  in  question  between  the  same 
parties.  Connelly  v.  Omaha  [Neb.]  112  NW 
;!60.  Judgment  as  to  amount  due  vendor  of 
land  held  conclusive  in  proceedings  against 
the  carrying  out  of  judgment,  and  hence 
evidence  of  depreciation  in  the  value  of 
the  land  between  the  date  of  the  sale  and 
of  the  judgment  "svas  inadmissible.  Home 
V.  Carstarphen  [Ga.J  57  SE  238.  Where  a 
depositary  fails  to  perform  his  duty  and 
judgment  is  recovered  against  him  he  can- 
not relitigate  such  question  in  a  subsequent 
suit.  McLean  v.  Hughes  [Minn.]  112  NW 
1013.  In  an  action  for  divorce  by  a  wife 
for  cruelty  and  nonsupport,  the  court  will 
not  consider  evidence  of  the  husband's  al- 
leged cruelty  and  failure  to  support  prior 
to  a  judgment  of  dismissal  in  a  former  suit 
between  the  same  parties  based  on  the  same 
grounds,  when  there  was  a  trial  on  the 
merits  and  no  appeal  taken.  Whitney  v. 
Whitney  [Neb.]  110  NW  555.  Where  judg- 
ment determines  matters  upon  which  dam- 
ages subsequently  accruing  are  predicated, 
it  is  conclusive.  National  Surety  Co.  v. 
Coates  [Ark.]  104  SW  219.  This  principle 
•  is  not  affected  by  Kirby's  Dig.  §  6291.  Id. 
Judgment  in  ejectment  as  to  validity  of  title 
is  conclusive  of  that  question  in  a  subse- 
quent action  of  forcible  entry  and  detainer. 
Stockley  v.  Cissna  [Tenn.]  104  SW  792. 
Where  in  action  for  damages  for  default 
in  carrying  out  contract  recovery  was  had 
except  as  to  one  item  of  damages  not  suf- 
ficiently proved  as  to  which  item  plaintiff 
was  nonsuited,  the  first  action  is  res  adju- 
dicata  on  the  question  of  default  in  a  sub- 
sequent action  by  plaintiff  to  recover  on 
the  item  dismissed  in  tlie  first  suit.  Amos 
Kent  Lumber  &  Brick  Co.  v.  Payne  [La.] 
44  S  728.  Where  defendant's  claim  to  home- 
stead rights  in  property  sold  under  execu- 
tion is  decided  against  him,  the  judgment 
is  as  to  sucli  claim  conclusive  in  a  subse- 
quent proceeding  to  have  the  judgment 
modified  as  to  other  matters.  Bowen  v. 
Highbaugh,  30  Ky.  L.  R.   1114,   100  SW  221. 

06.     Foreclosure  decree  held  binding  as   to 
amount   due   mortgagee   and   hence   question 


could  not  be  relitigated  in  a  subsequent  suit 
to  redeem.  Potter  v.  Ft.  Madison  Loan  & 
Trust  Bldg.  Ass'n,  133  Iowa,  367,  110  NW 
616.  Where  an  attachment  was  sued  out 
to  enforce  collection  of  debt  and  judgment 
was  rendered  for  defendant  held  conclusive 
in  suit  for  wrongful  attachment  that  debt 
was  not  owing  by  defendant  and  hence 
that  the  attachment  was  wrongfully  sued 
out.  Goldstein  v.  Drysdale  [Ala.]  42  S  744. 
In  an  action  for  ■wrongful  attacliment  the 
judgment  for  defendant  in  the  attachment 
suit  was  conclusive  evidence  that  the  at- 
tachment was  wrongful.  McGill  v.  Fuller 
&  Co.  [Wash.]  88  P  1038.  A  compromise 
judgment  by  which  a  third  person  was  to 
convey  defendant's  title  to  lands  to  plain- 
tiffs held  to  estop  defendants  from  a  subse- 
quent assertion  of  title.  Townsend  v.  Sour- 
lock  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  732, 
99  SW  123.  Note  secured  by  mortgage  is 
merged  in  decree  of  foreclosure.  Sears  v. 
Nichols,  123  111.  App.  449.  Where  the  terms 
of  a  divorce  decree  ■were  full  and  complete 
in  their  bearing  on  the  property  riglits  of 
the  parties,  it  •was  proper,  in  a  subsequent 
action  by  the  divorced  wife  for  an  account- 
ing of  tlie  operation  of  a  mine,  to  exclude 
parol  evidence  of  a  conflicting  contempora- 
neous agreement.  Mogenson  v.  Zubler,  36 
Colo.   235,    84  P   981. 

{)7.  "U^hen  a  second  suit  is  upon  the  same 
cause  of  action  and  between  the  same  par- 
ties as  the  first,  the  judgmenit  in  the  for- 
mer is  conclusive  in  the  latter  as  to  every 
question  which  was  or  miglit  have  been 
presented  and  determined  in  the  first  ac- 
tion; but  when  the  second  suit  is  upon  a 
different  cause  of  action  though  between 
the  same  parties,  the  judgment  in  the  for- 
mer action  operates  as  an  estoppel  only  as 
to  the  point  or  question  actually  litigated 
and  determined,  and  not  as  to  other  mat- 
ters which  might  have  been  litigated  and 
determined.  Blackford  v.  Wilder,  28  App. 
D.  C.  535.  A  decree  finding  one  a  habitual 
drunkard  rendered  in  an  appropriate  pro- 
ceeding is  conclusive  of  his  condition  on 
such  date  but  not  prior  thereto.  May  be 
considered,  however,  in  an  action  for  spe- 
cific performance  of  a  contract  entered  into 
prior  to  the  adjudication  as  tending  to  show 
his  condition.  Knott  v.  Giles,  27  App.  D 
C.   581. 

98.  Griffon  v.  Keese,  187  N.  Y.  454,  80  NE 
3G7,  modifying  115  App.  Div.  264,  100  NYS 
S03. 

99.  Heilner  v.  Smith  [Or.]  88  P  299.  A 
judgment  is  conclusive  by  way  of  estoppel 
only  as  to  facts  without  the  existence  and 
proof  or  admission  of  which  it  could  not 
have  been  rendered.  Sbarbero  v.  Miller  IN. 
J.  Eq.]  65  A  472.  A  judgment  in  favor  of 
plaintiff  in  ejectment,  defendant  on  the 
ground  that  his  title  was  founded  on  a  con- 
veyance executed  by  one  not  having  suffi- 
cient mental  capacity,  is  res  judicata  on  the 
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necessity  of  mutuality  in  estoppels  by  record  requires  that  a  court  should  not  hold  a 
judgment  conclusive  in  favor  of  a  person,  unless  it  would  be  equally  conclusive 
against  him.^ 

§  4.  Pleading  and  proof. ^^^  ''  *^-  ^-  ^^^^ — Ordinarily,  and  unless  the  former  judg- 
ment is  used  merely  as  evidence,-  the  defense  of  res  judicata  must  be  presented  by  the 
pleadings  ^  but  it  is  sufficient  if  found  in  the  pleadings  of  the  party  against  whom  it 
is  sought  to  be  set  up.*  It  has  been  stated  that  the  question  of  res  judicata  can  be 
raised  only  by  a  plea  ^  in  bar,  but  while  a  plea  of  former  recovery  has  sometimes  been 
spoken  of  as  a  plea  in  abatement,  it  should  not  be  regarded  as  a  mere  dilatory  plea." 
A  defense  of  res  judicata  in  an  equity  suit  should  properly  be  raised  by  plea  or  where 
it  arises  after  answer  by  a  supplemental  answer,^  but  it  may  be  considered,  although 
raised  informally  by  an  amended  answer,  filed  by  stipulation  of  the  parties,  and  to 
which  no  objection  is  made.^  In  some  cases  it  is  held  that  the  proper  way  of 
raising  the  question  is  by  a  motion  to  set  aside  the  service  of  the  summons  and 
complaint.'*  The  plea  should  set  up  the  former  adjudication  so  that  the  court  may 
determine  whether  it  is  available  as  a  bar.^°  A  plea  of  former  adjudication  must 
show:  That  the  former  judgment  was  rendered  by  a  court  of  competent  jurisdic- 
tion ;  ^^  that  the  matter  in  issue  in  the  present  suit  was  or  might  have  been,  deter- 
mined in  the  former  suit;  ^-  that  the  particular  controversy  adjudicated  in  the  former 
action  was  between  the  parties  to  the  present  suit;  ^^  and  that  the  judgment  in  the 
former  action  was  rendered  on  the  merits.^*  A  plea  of  res  judicata  is  amendable  by 
adding  thereto  the  judgment  claimed  to  be  conclusive,^^  and  this  may  be  done 
though  the  judgment  was  entered  nunc  pro  tunc  after  the  commencement  of  the  ac- 
tion in  which  it  was  pleaded.^*'  One  has  the  right  to  plead  a  prior  decree  obtained 
pending  suit/"  and  is  not  precluded  therefrom  by  the  fact  that  evidence  has  been 
taken  in  the  second  suit.^^  A  defective  plea  may  in  some  cases  be  remedied  by  the 
proof.^®     In  all  pleadings  on  this  subject  the  general  rule  that  facts  and  not  conclu- 


issue  of  plaintiff's  want  of  knowledge  of 
the  grantor's  mental  incapacity  but  not  on 
the  question  as  to  whether  the  grantor  was 
incompetent  or  whether  plaintiff  paid  less 
than  the  market  value.  Id.  Where  in  a 
suit  for  conversion  defendant  denied  the 
conversion  and  alleged  a  purchase  and  that 
money  due  him  for  merchandise  was  to  be 
considered  as  a  payment  on  such  contract, 
a  judgment  for  plaintiff  does  not  bar  an 
action  by  defendant  to  recover  the  money 
for  the  merchandise.  Heilner  v.  Smith  [Or.] 
88   P    299. 

1.  Sbarbero  v.  Miller   [N.  J.  Eq.]   65-  A  472. 

2.  Where  a  ."^-c-cond  suit  between  the  same 
parties  involves  a  different  cause  of  action 
•which  depends  upon  the  existence  or  non- 
existence of  a  fact  adjudicated  in  the  first 
suit,  the  judgment  rendered  in  the  first 
suit  being  evidence  tending  to  show^  that 
fact,  it  may  be  introduced,  even  though  it 
is  not  especially  pleaded.  Gray  v.  Linton 
[Colo.]    88   P   749. 

3.  See  American  China  Development  Co. 
V.   Boyd,   148   F  258. 

4.  The  former  adjudication  being  set 
forth  in  plaintiff's  pleadings,  defendant  may 
take  advantage  of  it.  Collins  v.  Gleason 
IWash.]   91   P   566. 

5.  People  V.  Detroit,  etc.,  R.  Co.  [Mich.] 
14  Det.   Leg.  N.    387,    112   NW  716. 

e.     Walden  v.  Walden    [Ga.]   57   SE   323. 
7,8.     Warren  Featherbone  Co.  v.  De  Camp, 
154  F  198. 

y  Curr.  L.—  9L 


167 


167 
In 


9.  In  a  quo  •warranto  proceeding  to  de- 
termine defendant's  title  to  a  public  office, 
defendant's  objection  that  the  proceeding 
was  barred  bj'  a  former  attorney  general's 
determination  not  to  bring  the  proceeding 
ivas  properly  raised  by  motion  to  set  aside 
the  service  of  summons  and  complaint  and 
not  by  answer  or  plea  in  bar.  People  v. 
McClellan.   118  App.   Div.   177,   103  NTS  146. 

10.  Plea  stating  in  a  general  way  the 
object  and  purpose  of  the  former  action  is 
insufficient.  Pond  v.  Huling,  125  Mo.  App. 
474,   101   SW  115. 

11.  Johnson    v.    Knudson-Mercer    Co., 
Ind.   429.    79   NE   367,   citing  5   C.   L.    1516. 

12.  Johnson  v.  Knudson-Mercer  Co., 
Ind.  429,  79  NE  367,  citing  5  C.  L.  1516. 
an  action  on  a  note  reply  held  to  sufficiently 
identify  the  subject-matter  of  the  former 
action.     Id. 

13.  Johnson  v.  Knudson-Mercer  Co.,  167 
Ind.  429,  79  NE  367,  citing  5  C.  L.  1516.  Al- 
legations showing  that  additional  party  in 
second  suit  was  a  mere  surety  on  the  note 
sued  on  held  sufficient  to  show  identity  of 
parties.     Id. 

14.  Johnson  v.  Knudson-Mercer  Co..  167 
Ind.  429,  79  N7  367,  citing  5  C.  L.  1516;  Farm- 
ers' &  Mechanics'  Life  Ass'n  v.  Caine,  123 
111.   App.    419. 

1.5,16.     Walden  v.  Walden  [Ga.]  57  SE  323. 
17, 18.     Bredin  v.  National  Metal  Weather- 
strip  Co.,    147    F    741. 

19.     Though  plea  did  not  .sufficiently  show 
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sions  of  law  must  be  pleaded  applies.-"  An  order  allowing  a  plea  of  res  judicata  to 
be  filed,  over  the  objection  of  plaintiff,  as  a  part  of  the  defendant's  pleading,  is  not  to 
be  regarded  as  conclusive  on  the  former  as  to  the  merits  of  the  plea,  when  the  order 
expressly  recites  tliat  the  court  does  not  undertake  to  pass  l^pon  the  question  whether 
or  not  the  plea  sets  up  a  good  defense.-^  So  long  as  the  case  is  in  limine  and  there  is 
no  estoppel  of  which  the  party  filing  the  plea  may  take  advantage,  it  is  within  the 
power  of  the  court,  of  its  own  motion,  to  order  it  stricken  as  legally  insufficient  in 
matter  of  substance,  or  to  instruct  the  jury  to  disregard  the  defense  thereby  sought  to 
be  interposed.--  The  constructions  placed  on  various  specific  pleas  are  shown  in  the 
notes. -^  A  defense  that  the  judgment  pleaded  has  been  appealed  from  admits  tlie  al- 
legations of  the  plea  of  res  adjudicata.^*  The  burden  is  on  the  party  setting  up  the 
plea  to  prove  it.-^  A  judgment  is,  however,  presumed  to  remain  in  force. -'^  The 
usual  and  appropriate  manner  of  proving  the  former  judgment  is  to  offer  the  judg- 
ment roll,^^  though  in  some  states,  but  not  all,-^  a  duly  certified  copy  of  the  judgment 
is  evidence  of  the  adjudication  by  the  court  of  the  issues  involved  in  the  suit  and  the 
recitals  therein  showing  jurisdiction  are  evidence  thereof ;  -^  this  l)eing  in  accord  with 
the  general  doctrine  that  on  collateral  attack  of  a  judgment  of  a  coitrt  of  general  ju- 
risdiction the  recitals  constitute  evidence  of  their  truth,  and  every  intendment  will 
be  indulged  in  in  support  of  the  judgment.^"  The  former  adjudication  must  appear 
from  the  record  alone  or  from  the  record  supplemented  by  other  evidence,^^  it  is  not 
sufficient  that  there  be  an  inference  of  a  decision  upon  the  same  point. ^-  The  record 
may  not  be  contradicted,  but  so  far  as  is  consistent  with  it,  with  respect  to  matters 
concerning  which  it  is  silent,  other  evidence,  including  parol  testimony,  may  be 
received  to  show  what  was  involved,  considered,  and  established.'"    It  is  only  matters 


that  same  question  hart  been  litigated  and 
though  purporting  to  answer  the  whole 
declaration  failed  to  answer  a  part  thereof 
held  records  of  former  action,  with  such 
parol  evidence  as  was  necessary,  should  be 
admitted  to  show  that  question  at  issue  was 
litigated  and  determined  therein.  Manches- 
ter Home  Bldg.  &  I^oan  Ass'n  v.  Porter,  106 
V.a.   528,   56  SE  337. 

20.  To  avoid  the  effect  of  res  judicata 
upon  the  ground  that  the  judge  making  tlie 
order  was  personally  disqualified,  such  dis- 
qualification must  be  shown  by  averments 
of  facts,  not  by  mere  legal  conclusions.  Mil- 
ton  V.    Hundley    [Fla.]    42    S   185. 

21.  Gainesville  &  Dahlonega  Elec.  R.  Co. 
V.   Austin,   127   Ga.   120,   56   SE   254. 

22.  Gainesville  &  Dahlonega  Elec.  R.  Co. 
V.  Austin,  127  Ga.  120,  56  SE  254.  In  such 
a  case  defendant  cannot  complain  that  trial 
court  entirely  ignored  it  in  instructing  the 
jury.     Id. 

23.  Plea  that  it  had  been  adjudicated  that 
one  was  the  owner  of  a  "ditch  and  water- 
way" held  to  mean  a  mere  easement.  Hoyt 
V.   Hart.   149   Cal.   722,   87    P  569. 

24.  Murphy  v.  Junction  City  Citizens'  Bk. 
TArk.]    100   SW  894. 

25.  Griffen  v.  Keese,  187  N.  Y.  454,  80  NE 
367,  modifying  115  App.  Div.  264.  100  NYS 
903;  Chatman  v.  Hodnett,  127  Ga.  360,  56 
SE  439.  Condemnation  proct>edings.  Laguna 
Drainage  Dist.  v.  Cliarles  Martin  Co.  [Cal. 
App.]  89  P  993.  Burden  is  on  party  rely- 
ing on  res  judicata  to  prove  that  particular 
matter  involved  was  necessarily  or  actually 
determined  in  former  action.  Harris  v. 
Equitable  Securities  Co.  [Ga.J  58  SE  831. 
One     claiming     title     to     personal     property 


'lirough  a  sale  under  attachment  proceed- 
ings in  a  justice  court  must  show  legal  no- 
tice to  the  defendants  of  the  pendency  of 
tl'i;  action  and  that  the  property  claimed 
was  attached  therein.  Beckwith  v.  Dierks 
I.umber   &   Coal    Co.    [Neb.]    106    NW    442. 

26.  Party  setting  up  defense  of  res  ad- 
judicata  need  not  sho'w  that  the  judgment 
is  in  full  force  and  has  not  been  appealed 
from.  Murphy  v.  Junction  City  Citizens' 
Bk.    [Ark.]    100  'STV    894. 

27.  Page   v.   Garver    [Cal.   App.]    90    P   481. 

28.  When  it  is  souglit  merely  to  estab- 
lish the  fact  that  a  judgment  has  been  ren- 
dered, a  certified  copy  of  the  judgment, 
without  the  proceedings  prior  thereto,  is 
admissible.  Patterson  v.  Drake,  126  Ga. 
478,  55  SE  175.  Aliter,  when  the  judgment 
is  sought  to  be  used  as  an  estoppel  upoJi 
the   parties   thereto.      Id. 

29.  Page   V.    Garver    [Cal.    App.]    90    P    481. 

30.  Page  v.  Garver  [Cal.  App.]  90  P  481. 
See   Judgments,    8    C.    L.    530. 

31.  Corbett  v.  Craven  [Mass.]  82  NE  37. 
A  judgment  for  plaintiff,  in  an  action  for 
trespass,  is  only  evidence  that  the  title  to 
some  part  of  the  premises  was  in  plaintiff, 
and,  before  he  may  avail  him.self  of  sucli 
iudgment  as  an  estoppel  to  deny  his  title 
in  another  action  against  defendant  to  en- 
join further  trespass,  he  must  show  on  what 
part  of  the  premises  the  trespass  was  com- 
mitted, and  then  apply  the  issues  and  judg- 
ment to  the  premises  in  controversy  in  the 
action  to  enjoin.  Hume  v.  Burns  [Or.]  90 
P   1009. 

32.  Missouri  State  Life  Ins.  Co.  v.  Love- 
lace   [Ga.   App.]    58   SE   93. 

33.  Stone   v.   Missouri    Pac.    R.    Co.    [Kan.] 
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which  are  put  in  issue  by  the  pleadings  in  the  former  case  which  can  be  shown  by 
extrinsic  evidence  to  have  been  actually  decided  therein.^*  What  the  issues  are  must 
be  shown  by  the  record.^^  Whether  a  particular  matter,  within  such  issues,  was 
really  litigated  and  decided  upon  the  trial,  may  be  shown  by  extrinsic  evidence.^® 
It  follows  that  a  question  in  issue  and  decided  in  the  court's  opinion  is  sometimes 
deemed  res  judicata  though  such  decision  is  not  contained  in  the  court's  decree.^'  In 
construing  a  decree  evidence  as  to  what  the  parties  understood  its  scope  to  be,^^  and 
of  a  custom  existing  in  the  locality  or  adopted  by  the  parties  prior  to  the  decree  re- 
specting the  subject-matter  of  the  litigation,^*  is  inadmissible.  There  is  a  conflict 
where  the  precise  theory  upon  which  the  former  action  was  decided  is  not  disclosed 
by  the  record  and  it  may  have  been  decided  upon  a  theory  which  would  bar  the  sub- 
sequent suit  whether  the  judgment  must  be  deemed  a  bar.*^  Under  a  general  finding 
and  judgment  it  will  be  presumed,  in  a  subsequent  action  between  the  same  parties, 
that  all  the  issues  were  decided  in  the  former  action  in  favor  of  the  party  in  whose 
favor  that  action  resulted.*^  though  this  does  not  apply  to  matters  erroneouslv  omitted 
from  the  judgment.''-  Where  on  the  face  of  the  proceedings  the  only  defense  was  one 
of  limitations  a  judgment  for  defendant  without  reason  assigned  will  be  presumed 
to  have  been  based  on  the  determination  of  such  issue.*^    One  may  become  estopped 


90   P    251;    Irvin    v.    Spratlin,    127    Ga.    240,    55 
SE   1037. 

34,  35.  Halliday  v.  Bank  of  Stewart 
County    [Ga.J    58   SE   169. 

36.  Halliday  v.  Bank  of  Stewart  County 
[Ga.]  58  SE  169.  Where  pleadings  on  their 
face  and  the  judgment  roll  do  not  show  the 
issue  tried  and  determined  between  parties, 
it  may  be  shown  by  extrinsic  evidence.  Gul- 
ling V.  Washoe  County  Bk.  [Nev.]  89  P  25, 
rvg.  28  Nev.  450.  82  P  800.  Uncertainty  as 
to  whether  particular  issue  w^as  decided  may 
be  determined  by  parol.  Harris  v.  Equita- 
ble Securities  Co.  [Ga.]  58  SE  831.  V\"here 
distinct  and  unrelated  issues  are  presented 
and  the  record  does  not  show  upon  which 
the  decision  turned,  parol  evidence  is  some- 
times admissible  to  show  that  a  particular 
one  was  not  passed  upon  or  decided.  Hogle 
V.  Smith  [Iowa]  113  N'^'  556.  Testimony  of 
judge  as  to  evidence  introduced  held  ad- 
missible. Gorham  v.  New  Haven,  79  Conn. 
670,  66  A  505.  Letter  acknowledging  that 
decision  in  unlawful  detainer  determined 
question  of  tenancy  held  admissible  to  sliow 
that  it  was  determined  in  such  action.  Man- 
chester Home  Bldg.  &  Loan  Ass'n  v.  Porter, 
106   Va.    528,   56   SE   337. 

37.  Carson  v.  Three  States  Lumber  Co. 
[C.  C.  A.]  149  F  377.  The  judgment  ren- 
dered, and  not  the  opinion,  must  be  looked 
to  in  order  to  find  the  thing  adjudged. 
Bleakley  v.  Barclay  [Kan. J  89  P  906.  At  the 
same  time  the  inquiry  is  not  always  con- 
fined to  the  formal  issues  as  defined  by  the 
pleadings,  nor  to  the  formal  parts  of  the 
judgment.     Id. 

3S.  Hartson  v.  Dill  [Cal.]  90  P  530.  But 
see  Manchester  Home  Bldg.  &  Loan  Ass'n  v. 
Porter,   106   Va.   528.  56   SE  337. 

39.  Hartson  v.   Dill    [Cal.]    90   P  530. 

40.  Suit  on  an  express  contract  for  serv- 
ices, defenses  being  payment  and  accord 
and  satisfaction  judgment  for  defendant, 
held  to  bar  suit  on  an  implied  contract  for 
such  services.  Ziegler  v.  Freedman.  105 
NYS    283.     Where    two    issues   were    involved 


in  a  suit  and  a  general  verdict  rendered  the 
judarment  is  no  bar  to  a  subsequent  action 
based  on  one  of  the  issues,  it  not  appear- 
ing that  such  issue  was  the  basis  for  the 
verdict  in  the  former  action.  Hooper  v. 
Pierce   [Ala.]    44   S  108. 

41.  Van  Camp  v.  Huntington.  39  Ind. 
App.  28,  78  NE  1057.  Where  a  former  judg- 
ment Is  set  up  in  bar  of  the  action  and  it 
appears  that  the  issues  in  the  former  suit 
involved  the  question  in  issue  in  the  later 
one,  and  there  was,  in  the  former  suit,  a 
general  finding  and  judgment  on  the  mer- 
its, and  there  were  other  questions  in  is- 
sue in  the  former  suit  "n'hich,  if  determined 
for  the  same  party,  w^ould  have  resulted  in 
the  same  finding  and  judgment,  then,  not- 
withstanding the  jury  in  the  former  suit 
found  such  issues  as  are  involved  in  the 
later  suit  the  other  way,  the  former  adjudi- 
cation is  prima  facie  conclusive.  Id.  In  a 
suit  on  two  items,  jilaintifi:  recovering  on  only 
one,  it  will  be  deemed  an  adjudication  that 
he  was  not  entitled  to  recover  on  the  otlier. 
Alcolm  Co.  V.  Philip  Hano  &  Co.,  101  NYS 
762.  "V^^here  pending  litigation  on  three 
items  plaintiff  brings  to  trial  anothr  action 
for  two  of  the  items  and  recovers  for  only 
one  such  judgment  is  res  adjudicata  of  his 
right  to  recover  on  all  but  the  third  item.   Id. 

42.  Principle  tliat  a  demand  not  granted 
must  be  considered  as  rejected  has  no  ap- 
plication to  an  erroneous  omission  to  or- 
der cancellation  of  a  paving  certificate.  De- 
clared void  by  the  decree.  McManus  v. 
Scheele.    118   La.    744,   43   S   394. 

43.  Where  on  the  face  of  the  proceedings 
the  only  defense  available  to  an  action  for 
the  foreclosure  of  a  trust  deed  was  the  stat- 
ute of  limitations,  it  will  be  presumed  that 
a  verdict  directed  without  reason  assigned 
therefor  and  the  judgment  rendered  thereon 
were  merely  intended  to  adjudicate  the 
question  of  limitation  and  the  burden  is 
on  the  party  alleging  that  the  questioa  of 
the  validity  of  the  trust  deed  was  adjudi- 
cated to  prove  it.  Bandy  v.  Gates  [Tex. 
Civ.   App.]    16   Tex.   Ct.    Rep.    811,   97   SW   710. 
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to  set  up  the  plea.**    The  benefit  of  the  former  adjudication  may  in  some  cases  be 
preserved  by  injunction.*^ 

Former  Conviction  or  Acquittax,  see  latest  topical  index. 


FORMS   OP  ACTION.«a 

This  topic  treats  of  the  distinctions  between  particular  forms  or  kinds  of  ac- 
tions, the  grounds  of  actions  being  excluded.*®  The  common-law  forms  of  personal 
actions  are  treated  under  appropriate  heads,*''  as  are  matters  of  practice  dependent 
upon  the  form  of  action.**  While  many  states  have  abolished  the  common-law  forms 
of  action  and  substituted  a  single  form  therefor,*^  many  of  the  principles  applicable 
to  the  different  forms  are  still  recognized.^"  Except  as  affected  by  statute,^^  the 
distinctions  between  law  and  equitable  actions  are  still  preserved,^-  and  suit  should 
be  brought  in,^^  or  transferred  to  ^*  the  appropriate  court,  although  the  failure  so  to 
do  may  be  waived.^^  In  the  absence  of  statute,  equitable  issues  cannot  be  tried  in  an 
action  at  law  '°  unless  the  other  party  fails  to  object  thereto.^'    An  objection  to  the 


44.  Where  on  motion  of  defendant  a 
claim  of  plaintiff's  was  stricken  out  as  not 
relevant,  held  defendant  was  estopped  to 
assert  that  claim  was  adjudicated  in  that 
action.  Haughawaut  v.  Royse,  122  Mo.  App. 
72,  98  SW  101.  In  a  suit  to  auiet  title, 
plaintiff  filed  an  amendment  setting  up  an 
action  at  law  under  the  Code  for  the  re- 
covery of  possession.  Defendants  moved  to 
strike  the  amendment  on  the  ground  that 
plaintiff  could  not  amend  by  setting  up  a 
different  action;  the  motion  ■was  sustained. 
Held  that  defendants  were  not  estopped 
from  setting  up  the  defense  of  res  judicata 
based  on  a  prior  decree  in  a  suit  to  quiet 
title.     Smith  v.   Cowell    [Colo.]    92  P   20. 

45.  Bankrupt  enjoined  from  prosecuting 
second  proceeding  looking  to  a  discharge 
from  debts  involved  in  a  former  proceeding 
wherein  a  discharge  was  denied.  In  re  Kuf- 
fler    [C.  C.  A.]    151  F   12. 

45a.     See  7  C.  L.  1769. 

4<S.  See  Causes  of  Action  and  Defenses, 
9  C.  Li.  539,  and  topics  descriptive  of  par- 
ticular actions. 

47.  See  Assumpsit,  9  C.  L.  277;  Detinue, 
9   C.   Li.    975;   Trespass,   8    C.   L.    2147,    etc. 

48.  See  Costs,  9  C.  L.  812;  Dockets,  Cal- 
endars and  Trial  Lists,  9  C.  L.  1008;  Jury,  8 
C.  U   617,  etc. 

40.  Under  Code,  §  3432,  providing  that 
forms  of  action  are  not  controlling,  etc.,  ac- 
tion described  as  habeas  corpus  treated  as 
application  for  order  of  probate  court  for 
custody  of  wards,  there  being  no  objection 
by  defendant.  Smith  v.  Haas,  132  Iowa,  493, 
109   NW    1075. 

50.  While  by  express  provisions  of  Code 
Civ.  Proc.  §  460  there  is  but  one  form  of 
action  whether  at  law  or  in  equity,  princi- 
ples applicable  to  different  forms  of  actions 
at  cominun  law  are  recognized.  Donovan  v. 
McDevitt  [Mont.]  92  P  49.  See,  also.  Equity, 
9  C.  L.   1110. 

51.  Under  Pierce's  Code,  §  250  (Balling- 
er's  Ann.  Codes  &  St.  §  4793),  providing  for 
a  single  form  of  action,  called  "civil  ac- 
tion," where  complaint  alleges  fraudulent 
con.veyance  of  property  by  one  of  defend- 
ants to  the  other  and  purchase  by  plaintiff 
on    execution    against    grrantor,    relief    will 


be  granted  regardless  of  w^hether  it  is  le- 
gal or  equitable.  Brown  v.  Baldwin  [Wash.] 
89   P  473. 

52.  Proceeding  to  enjoin  private  nuisance 
held  proceeding  in  equity,  notwithstanding 
allegation  and  claim  of  damages.  Geltz  v. 
Amsden,  125  Mo.  App.  592,  102  SW  1037. 
Proceeding  to  sever  agricultural  lands  from 
incorporated  town  is  at  law.  In  re  Town 
of  LeRoy  [Iowa]  113  NW  347.  Action  held 
one  at  law  and  not  for  accounting  where 
plaintiff  sued  to  recover  balance  collected 
by  defendant  as  agent  and  not  turned  over 
and  for  money  defendant  collected  for,  but 
failed  to  remit  to,  other.s,  wliich  plaintiff 
was  bound  to  pay  and  where  no  accounting 
was  asked  in  answer.  Judith  Inland  Transp. 
Co.    V.    Williams    [Mont.]    91    P    1061. 

53.  Purchaser  at  execution  sale  of  land 
fraudulently  conveyed  by  debtor  may  try 
out  question  of  fraud  in  ejectment  suit  in 
law  court.  Ward  v.  Sturdivant  [Ark.]  98 
SW  690. 

54.  Where  plaintiff  properly  brought 
case  in  court  of  equity  but  it  is  insufficient 
to  entitle  him  to  relief,  defendant  could 
not  set  up  legal  defense  and  have  it  trans- 
ferred to  laW'  court,  since  Mansf.  Dig.  §  4928 
does  not  autliorize  sucii  transfer  where 
plaintiff  properly  sued  in  equity.  Pilgrim 
v.  Mcintosh  [Ind.  T.]  104  SW  858.  Where 
wife  brings  suit  on  promise  to  pay  her  spe- 
cific sum  which  husband  had  agreed  to  pay 
in  separation  settlement,  given  in  consid- 
eration of  release  of  attachment  on  hus- 
band's property  on  which  promisee  held 
mortgage  and  joinder  in  deed,  it  is  pure  ac- 
tion at  law  and  cannot  be  transferred  to 
equity  where  there  is  pending  action  to  va- 
cate deed  and  whole  transaction.  Kinkead 
V.    Peet    [Iowa]    111    NW    48. 

55.  Failure  of  defendant  to  move  for 
transfer  held  to  waive  his  rightt  to  have 
case  heard  in  equity.  Wilson  v.  White 
[Ark.]    102    SW   201. 

5«.  Federal  courts.  Cook  v.  Foley  [C. 
C.  A.]    152   F   41. 

57.  Failure  to  object  to  trial  of  equitable 
issues  in  law  action  in  Federal  courts 
waives  objection.  Cook  v.  Foley  [C.  C.  A.] 
152  F  41. 
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form  of  an  action  may  be  waived  ^^  or  taken  advantage  of  by  a  motion  for  nonsuit.'^® 
Wliether  a  particular  action  is  ex  contractu  ^'^  or  ex  delicto  *'^  is  determined  largely 
by  the  language  in  which  the  cause  of  action  is  set  forth  and  the  relief  demanded. 
Where  defendant  appears  in  a  suit  brought  under  the  rule  day  acts  and  complies  with 
the  provisions  necessary  to  prevent  default  judgment,  the  case  proceeds  as  an  ordi- 
nary action  ex  contractu."-  \Miere  a  statute  creating  a  special  proceeding  is  complete 
in  itself  and  covers  the  entire  subject,  it  is  exclusive."^ 

FORNICATIO]V.<'3a 

Fornication  is  a  statutory  crime  consisting  in  sexual  intercourse  between  un- 
married persons,  and  birth  of  issue  is  not  an  element  of  the  offense.®*  An  indictment 
in  the  language  of  the  statute  is  sufficient.®^  It  need  not  allege  that  the  parties  were 
unmarried  unless  the  statute  expressly  makes  that  an  element.®"  Circumstantial  evi- 
dence must  exclude  every  fair  theory  of  innocence  ®'^  and  uncorroborated  and  improb- 
able testimony  of  the  female,  denied  by  accused  has  been  held  insufficient.®^ 
Forthcoming  and  Delivery  Bonds;  Forwarders,  see  latest  topical  index 

FRANCHISES. 


§  1.      Definition    and    Elements     (144G). 

§  2.  Grant  of  Franchise  and  Reg-ulation 
of  its  Exercise   (1446). 

§  3.  PoTvers  and  Duties  Under  Franchises 
<1448). 


§  4.  Duration  and  Extension  of  Term 
(1449). 

§  5.  Transfer  of  Franchises  and  Effect 
Thereof   (1449). 

§  6.     Revocation    and    Forfeiture    (1449). 

§  7.      Taxation  (1449). 


58.  Not  waived  by  submitting  case  to 
jury.  Conroy  v.  Equitable  Ace.  Co.,  27  R.  I. 
467,  63  A  356.  Objection  that  form  of  ac- 
tion should  have  been  in  ejectment,  instead 
of  one  to  quiet  title,  is  waived  where  an- 
swer in  addition  to  denials  affirmatively  al- 
leges title  in  defendant  and  prays  that  he 
be  decreed  owner  thereof  and  the  issues  are 
tried  after  objection  to  evidence  in  nature 
of  demurrer  to  complaint.  Brown  v.  Bald- 
win   [Wash.]    89   P   483. 

59t  Where  objection  does  not  appear  on 
face  of  pleadings,  it  can  be  taken  advan- 
tage of  only  by  motion  for  nonsuit.  Con- 
roy V.  Equitable  Ace.  Co..  27  R.  I.  467,  63 
A  356. 

60.  Construed  as  ex  contractu:  Complaint 
for  failure  of  defendant  to  return  money 
placed  with  him  to  meet  a  contingent  claim, 
as  agreed,  and  not  in  conversion.  Lange  v. 
Schile,  117  App.  Div.  233,  101  NYS  1080.  Com- 
plaint alleging  that  defendant  had  agreed 
to  present  note  for  payment  and  to  return 
it  by  certain  time  in  case  of  nonpayment, 
which  he  had  failed  and  neglected  to  do. 
Kiblinger  Co.  v.  Sauk  Bk.,  131  Wis.  595,  111 
NW  709.  Action  for  damages  sustained  be- 
cause of  wrongful  refusal  of  bank  to  honor 
check  although  containing  allegations  ap- 
propriate to  tort.  Lorick  v.  Palmetto  Nat. 
Bk.  of  Columbia  [S.  C]  57  SE  527.  Action 
construed  as  based  on  implied  contract  to 
return  money  obtained  through  false  vouch- 
ers of  ties  purporting  to  be  furnished  to 
plaintiff  and  not  ex  delicto.  Morgan's 
Louisiana  &  T.  R.  &  S.  S.  Co.  v.  Stewart 
[La.]  44  S  138.  Petition  by  administrator 
seeking  adjustment  of  business  relations 
between  decedent  and  defendant  held  to  state 
action  for  recovery  of  indebtedness  due, 
and  not  for  conversion  of  notes,  although 
it  alleges  that  defendant  executed  notes 
for  money  of  decedent  retained  by  him, 
which   notes   he   refuses    to   deliver   to   plain- 


tiff. Ackerman  v.  Green,  195  Mo.  124,  93  SW 
255.  Count  charging  that  plaintiff  loaned 
to  defendant  a  plow  which  was  broken  and 
destroyed  by  defendant  held  to  state  cause 
of  action  ex  contractu,  though  it  did  not 
contain  allegations  of  Actional  sale  and 
promise.  Redel  v.  Missouri  Valley  Stone 
Co.    [Mo.    App.]    103    SW    568. 

61.  Construed  ex  delicto:  Action  for  dam- 
ages resulting  from  negligent  construction 
of  windmill  which  defendant  had  contracted 
to  erect  on  Diaintiff's  barn  in  first  class 
manner.  Flint  &  Walling  Mfg.  Co.  v. 
Becket,  167  Ind.  491.  79  NE  503.  Action  by 
lessee  for  damages  caused  by  lessor  who 
entered  upon  the  premises  without  lessee's 
consent  and  made  extensive  repairs  dehors 
his  contract  rights.  Wood  v.  Monteleone, 
lis    La.    1005,    43    S    657. 

62.  And  neither  affidavit  nor  cause  of 
action  filed  controls  as  to  nature  of  proof. 
Legum   V.   Blank    [Md.]    65   A   1071. 

63.  Proceedings  und-^r  Rev.  St.  1899, 
§§  3227-3232  (Ann.  St.  1906,  pp.  1832-1834). 
to  compel  execution  defendant  to  appear 
for  examination  as  to  his  ability  is  governed 
=;olely  by  it.s  provisions.  Ackerman  v. 
Green,  201  Mo.  231,  100  SW  30. 

63a.      See    5    C     L.    151S. 

64.  State  v.  Sharp  [N.  J.  Law]  66  A  926, 
distinguishing  Smith  v.  Minor,  1  N.  J.  Law, 
19,  as  decided  before  the  Crimes  Act  of  1796. 

65.  "Did  commit  fornication."  State  v. 
Sharp    [N.   J.   Law]    66   A   926. 

66.  Under  a  statute  punishing  "any  per- 
son who  shall  commit  fornication."  mar- 
riage is  matter  of  defense.  State  v.  Sharp 
[N.  J.  Law]    66  A  920. 

67.  Circumstantial  evidence  held  insuffi- 
cient to  show  intercourse  between  defend- 
ant and  woman  acting  as  nurse  of  his  child. 
Lightner  v.   State,  126  Ga.   563,   55   SB   471. 

68.  Hofer  v.  State,  130  Wis.  576,  110  NW 
391. 
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Scope  of  topic. — A  distinction  is  made  between  corporate  franchises  and  the  in- 
strumentalities by  means  of  Avhich  sneh  franchises  may  be  exercised,  the  latter  being 
called  secondary  franchises,"^'*  and  this  article  treats  only  of  the  latter.'" 

§  1.  Definition  and  elements.^^^'  ^-^^  ^"'^ — Franchises  are  separate  and 
distinct  from  the  property  used  in  the  exercise  therof,'^  and  from  mere  regulation,' - 
and  a  grant  of  public  rights  and  privileges  is  not  prevented  from  being  a  franchise  by 
regulatory  provisions.'^  A  municipal  franchise  constitutes  a  contract  which  is  en- 
titled to  the  guaranty  of  the  Federal  constitution  against  impairment,''*  and  a  FgJ- 
eral  court  will  enforce  such  guaranty  by  injunction  against  the  grantor.''^  The  ques- 
tion of  revocation  and  forfeiture  is  treated  in  another  section.'^^ 

§  2.  Grant  of  franchise  and  regulation  of  its  exercise.^^^'' ^- ^- '^'^'^ — Puljlic 
franchises  cannot  be  granted  for  private  use.'"  Legislative  franchises  may  be  be- 
stowed upon  individuals  to  the  same  extent  as  upon  private  corporations,''^  and  a 
statute  authorizing  the  sale  of  such  franchises  by  a  receiver  sanctions  the  use  thereof 
by  an  individual  purchaser.'^^  But  such  right  may  be  withdrawn  by  subsequent 
legislation.^"  Municipal  franchises  may  be  modified  by  the  state  in  the  exercise 
of  its  police  power,^^  and,  subject  to  municipal  police  power,  a  franchise  holder 
may  change  its  system  of  operation  when  so  authorized  by  statute,  without  im- 
pairment of  its  municipal  franchise  and  without  the  consent  of  the  municipal- 
ity.®^ In  some  cases  the  legislature  may  even  grant  franchises  to  be  exercised 
in  municipalities  without  requiring  compensation  to  be  paid  to  the  munici- 
palities.^^ A  municipal  corporation  can  grant  franchises  only  in  such  manner  as 
is  authorized  by  charter  or  statute,®*  and  a  municipal  grant  which  is  ultra  vires  is 


69.  Rig-ht  of  way  through  city  granted 
to  railroad  company  is  a  secondary  fran- 
chise, as  distinguished  from  the  franchise 
to  construct  and  operate  the  road.  Shreve- 
port  Trac.  Co.  v.  Kansas  City  S.  &  G.  R.  Co. 
[T^a.]   44  S  457. 

70.  As  to  corporate  franchises,  see  Cor- 
porations, 9  C.  L.  733,  and  see  also  titles 
dealing  with  corporations  exercising  par- 
ticular franchises,  such  as  Street  Railways, 
S    C.    L.    2004,   and    the    like. 

71.  Grant  of  franchise  to  use  bridge  con- 
structed by  city,  subject  to  rights  of  public 
to  use  thereof,  does  not  make  construction 
a  private  enterprise  to  which  municipality 
could  not  lend  its  aid  by  issue  of  bonds,  etc. 
Haeussler  v.   St.  Louis    [Mo.]    103   SW   1034. 

On  expiration  of  franchise,  property 
rights  are  not  affected.  See  post,  §  4, 
Duration  and  Extension  of  Term. 

72.  Fogg  V.  Ocean  City  [N.  J.  Law]  6.5  A 
885. 

73.  Right  to  construct  telegraph  lines  in 
streets.  Western  Union  Tel.  Co.  v.  Visalia, 
149   Cal.    744,    87    P   1023. 

74,75.  Des  Moines  City  R.  Co.  v.  Des 
Moines,    151    F    854. 

76,  See  post,    §   6. 

77.  Grant  of  right  to  street  railroad 
company  to  connect  with  warehouse  of  lo- 
cal express  company  held  not  grant  of  use 
of  streets  for  private  use.  Dulaney  v. 
United  Rys.  &  Elec.  Co.,  104  Md.  423,  65  A    45. 

7S.  McCarter  v.  Vineland  Light  &  Power 
Co.    [N.   J.   Eq.]    65   A   1041. 

70.  P.  L.  184  2,  p.  164,  as  preserved  by 
Rev.  St.  1846,  p.  136.  tit.  5,  c.  3,  S  20.  Revi- 
.«ion.  p.  192,  §  85,  P.  L.  1896,  p.  303,  §  82. 
McCarter  v.  Vineland  Light  &  Power  Co. 
[N.   J.    Eq.]    65   A   1041. 


SO.  P.  L.  1881,  p.  33,  Gen.  St.  p.  3094, 
s§  34,  35,  confines  use  of  franchises  pur- 
chased under  decrees  of  courts  to  corpora- 
tions created  by  the  act  ex  proprio  vigore. 
McCarter  v.  Vineland  Light  &  Power  Co. 
[N.   J.   Eq.]    65   A  1041. 

81.  Right  to  lay  electrical  wires  and  con- 
ductors under  streets  taken  away  by  stat- 
ute requiring  laying  of  such  wires  and  con- 
ductors in  subway  constructed  under  gen- 
eral plan  adopted  by  board  of  commission- 
ers. People  V.  Ellison,  51  Misc.  413,  101 
N    Y    S    444. 

S2.  Light  and  power  company  which 
was  authorized  by  city  merely  to  erect 
poles  held,  under  Act  1889,  P.  L.  136,  to  have 
power  to  change  to  conduit  system.  Al- 
legheny County  Light  Co.  v.  Booth,  216  Pa. 
564.    66    A    72. 

.S3.  Right  of  street  railroad  to  do  ex- 
T>~ess  business.  Dulrney  v.  United  Rys.  & 
Elec.   Co.,    104   Md.    423,    65   A   45. 

84.  Under  Const.  §  164,  city  cannot  grant 
any  franchise  except  at  public  sale  to  hlgli- 
est  bidder.  Moberly  v.  Richmond  Tel.  Co. 
[Ky.]  103  SW  714.  Const.  §  164,  requiring 
municipalities  to  dispose  of  franchises  to 
highest  bidder,  when  construed  with  a  view 
to  its  purpose  to  protect  the  citizens  of  the 
municipality,  and  in  connection  with  other 
constitutional  provisions  relating  to  mo- 
nopolies, held  not  to  prevent  municipality 
from  providing  for  rejection  of  bids  of  ri- 
val company  already  holding  franchise  sim- 
ilar to  one  to  be  sold.  Stites  v.  Norton 
[Ky.]  101  SW  11S9.  Under  Co.ust.  §  164. 
forbidding  municipalities  from  granting 
franchises  for  a  term  of  years,  except  after 
advertisement  and  upon  public  bids,  a 
franchise      awarded      otherwise      is      invalid. 
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ineffective  *^  and  will  not  be  enforced  by  the  court?.**'"'  but  prohiljition  against  the 
grant  of  a  municipal  franchise  will  not  lie  at  the  instance  of  a  disinterested  party.*^ 
Where  consents  have  been  once  acted  on  by  a  city  council  in  the  granting  of  a  valid 
street  railway  franchise,  their  vitality  is  expended  and  they  cannot  be  again  used  as 
the  basis  of  a  second  grant  to  another  company.**  Power  to  regulate  does  not  in- 
clude power  to  grant.*"  The  statutory  power  of  a  municipal  council  to  grant  fran- 
chises is  subject  to  the  general  veto  of  its  executive  head  under  its  charter.""  Power 
to  grant  franchises  may  and  sometimes  is  delegated  to  municipal  commissions  or  de- 
partments/^ or  it  may  be  vested  in  the  people  themselves.®-  The  grant  of  a  fran- 
chise by  a  municipality  will  not  he  invalidated  by  the  smallness  of  the  fee  charged,  in 
the  absence  of  fraud,  or  collusion,  or  noncompliance  with  the  law,"^  but  a  munici- 
pal franchise  to  do  what  the  grantee  already  has  the  right  to  do  is  ineffective  for  any 
purpose."*  Similar  franchises  may  be  granted  to  rival  companies  where  the  exer- 
cise of  one  does  not  exclude  the  exercise  of  the  other."^  AVhere  a  statute  amending, 
altering,  or  rechartering  a  corporation  expressly  preserves  its  former  rights  and 
franchises,  a  new  franchise  from  a  city  in  which  the  corporation  was  alreadv  operat- 
ing under  franchise  therefrom  is  not  necessary."®  A  grant,  or  at  least  consent  to 
the  exercise  of  a  franchise,  may  be  implied  from  long  acquiescence.""    A  municipal- 


though  the  municipality  does  not  bind  itself 
to  continue  the  franchise  for  more  thp.n  a 
year.  Frankfort  Tel.  Co.  v.  Common  Coun- 
cil of  Frankfort.  30  Ky.  L.  R.  885.  100  SM^ 
310.  Power  granted  to  construct  and  main- 
tain poles,  etc..  for  tran.«mi.ssion  of  elec- 
tricity in  consideration  of  agreement  to 
furnish'  certain  city  plants  with  electricity 
held  not  merely  grant  of  ■way  to  city  plants 
hut  a  franchise  which,  under  Comp.  La^vs. 
§  3111,  could  only  be  granted  by  two-thirds 
vote  of  all  the  aldermen  elect.  Vossen  v. 
St.  Clair,  148  Mich.  686,  14  Det.  Leg.  N.  331, 
112  NTV  746. 

85.  There  is  an  entire  absence  of  express 
power,  either  in  the  municipal  code  or  pre- 
vious statutory  provisions,  whereby  a  mu- 
nicipality may  grant  to  a  lighting  company 
the  right  to  jointly  use  municipal  poles, 
nor  can  such  power  be  implied  from  au- 
thority to  sell  either  real  or  personal 
property,  and  to  treat  such  pole  rights  as 
a  mere  license  might  easily  result  in  con- 
fiscation to  a  degree  which  would  exclude 
the  city  from  larger  use  demanded  by  fu- 
ture growth.  City  of  Columbus  v.  Colum- 
bus Public  Service  Co.,  4  Ohio  N.  P.  (N.  S.) 
329. 

86.  The  fact  that  public  policy  and  good 
business  judgment  favor  an  advantageous 
contract  by  a  city  for  the  joint  use  of  city 
poles  by  an  electric  lighting  company  fur- 
nishes no  warrant  to  a  court  to  assist  in  a 
continuance  of  such  use.  where  the  entering 
into  such  a  contract  is  manifestly  ultra 
vires  on  the  part  of  the  municipality.  City 
of  Columbus  v.  Columbus  Public  Service  Co., 
4    Ohio   N.   P.    (N.    S.)    329. 

87.  Company  owning  no  property  in  mu- 
nicipality, paying  n»  taxes  thereto,  and  hav- 
ing no  vested  right  and  no  municipal  con- 
sent or  franchise,  and  which  has  applied 
for  none  over  route  of  another  company, 
and  having  no  certificate  of  convenience  and 
necessity  for  such  route,  and  which  is 
merely  applying  for  municipal  consent  to 
such  route,  has  no  status  to  maintain  pro- 
hibition  against   grant   of   franchise    to   other | 


company.  People  v.  Bauer,  54  Misc.  2S,  103 
NYS    lOSl. 

.88.  Isom  V.  The  Low  Fare  R.  Co..  10 
Ohio   C.    C.    fN.    S.)    89. 

89.  Act  March  24,  1897.  P.  L.  p.  46,  au- 
thorizing cities  to  prescribe  manner  of  ex- 
ercise of  franchises  involving  use  of  streets, 
does  not  authorize  cities  to  make  original 
grants  of  such  franchises.  Fogg  v.  Ocean 
City    [N.   J.   Law]    65   A   S85. 

S)0.  Power  under  St.  1901,  p.  265,  c.  103, 
to  grant  street  railroad  franchises,  held 
subject  to  veto  power  of  mayor  under  city 
charter.  City  of  Los  Angeles  v.  Davidson, 
150   Cal.    59,   88   P   42. 

91.  Acts  1888.  p.  1060,  c.  583,  tit.  16,  §  2, 
delegating  to  Brooklyn  park  department 
control  over  Ocean  Parkw^ay  outside  of  the 
then  limits  of  city  of  Brooklyn.  People  v. 
Color,   54   Misc.   21,   103  XYS  590. 

92.  Under  Acts  1903.  p.  393,  c.  186.  au- 
thorizing amendment  of  city  charter  in  re- 
gard to  any  matter  within  re^lm  of  local 
affairs  or  municipal  business,  an  amend- 
ment giving  people  of  city  power  to  grant 
franchises  was  authorized,  notwitlistanding 
Ball.  Ann.  Codes  &  St.  §  740,  vesting  legis- 
lative pow^ers  in  mayor  and  council.  Hind- 
man  v.   Boyd,   42  Wash.   17,   84  P  609. 

93.  Dulaney  v.  United  Rys.  &  Elec.  Co., 
104   Md.    423,    65   A    45. 

94.  Franchise  to  telegraph  company  to 
construct  line  in  streets  when  company  al- 
ready had  such  rigiit  under  14  Stat.  221, 
Rev  St.  U.  S.  5  3964  [U.  S.  Comp.  St.  1901, 
p.  2707],  and  Cal.  Pol.  Code,  §  2618,  and  Civ. 
Code,  §  536.  Western  Union  Tel.  Co.  v.  Vi- 
salia,    149    Cal.    744,    87    P    1023. 

95.  Railroad  franchises  granted  by  mu- 
nicipality over  different  routes.  People  v. 
Bauer.  54  Misc.  28.  103  XYS  1081.  As  to 
exclusivene.ss  of  franchise,  see  post,  §  3, 
Povrers    and    Duties    under    Franchise.**. 

96.  See  Act  1889.  P.  L.  136,  authorizing 
surrender  of  charters  and  providing  for 
granting  of  new  charters  Allegheny  County 
Light  Co.   V.  Booth,   216   Pa.   564,   66  A  72. 

97.  Acquiescence    for    ten    years    of    city 
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ity  may  annex  anv  lawful  condition  to  the  exercise  of  a  public  franchise  which  it  is 
authorized  to  grant/^  and  such  condition  becomes  a  part  of  the  contract  under 
which  the  franchise  is  thenceforth  exercised,*^  but  a  municipality  cannot,  in  grant- 
ing a  francliise,  abridge,  limit,  or  destroy  its  police  power.^  A  municipality,  in 
granting  a  franchise,  may  reserve  the  right  to  change  the  conditions  of  the  grant.- 
§  3.  Powers  and  duties  under  francJiises.^^^  '  '^-  ^-  ^' '* — In  determining  the 
powers  granted  by  a  franchise  ordinance,  the  whole  ordinance  must  be  looked  to,^ 
and  so  also,  in  determining  powers  under  a  legislative  franchise,  the  whole  course 
of  legislation  relative  thereto  must  be  considered.*  Legislative  franchises,  whether 
granted  by  special  charters  or  under  general  laws,  are  exclusive  as  against  all  to 
whom  similar  rights  have  not  been  conferred,^  and  an  unlawful  invasion  of  such 
franchises  will  be  enjoined.^  Public  franchises,  however,  are  strictly  construed  in 
favor  of  the  public,  and  the  franchise  holder  takes  nothing  not  clearly  granted.''  In 
the  absence,  therefore,  of  an  agreement  to  such  effect,  a  franchise  is  not  exclusive  of 
the  right  of  the  grantor  to  engage  in  enterprises  similar  to  those  covered  by  the  fran- 
chise,* or  the  grant  of  similar  franchises  to  others,®  and  where  a  city  has  no  power 
to  grant  an  exclusive  franchise,  such  a  franchise  is  not  binding.^"  A  public  fran- 
chise is  sufficiently  exercised  when  the  holder  furnishes  to  the  public  all  reasonable 
accommodations  required  by  the  franchise,  regardless  of  the  agencies  employed.^^ 
Unwarranted  use  or  usurpation  of  legislative  franchises  may  be  restrained  on  in- 
formation filed  by  the  attorney  general.^-  Statutory  provision  is  sometimes  made 
for  proceedings  in  the  nature  of  quo  warranto  against  persons  usurping  public 
franchises. ^^ 


of  Brooklyn  in  exercise  of  lighting'  fran- 
chise on  Ocean  Parkway  granted  by  park 
department  under  authority  of  Acts  1888, 
p.  1060,  c.  583,  tit.  16,  §  2.  People  v.  Coler, 
54  Misc.  21,  103  NYS  590.  Six  years'  acqui- 
escence in  objecting  to  change  of  system 
from  poles  to  conduits  held  to  deprive  both 
city  and  individuals  of  right  to  relief  in 
equity.  Id.:  Allegheny  County  Light  Co.  v. 
Booth,  216  Pa.   564,   66  A    72  . 

9&  Moberly  v.  Richmond  Tel.  Co.  [Ky.] 
103   SW   714. 

0!>.  Limitation  of  telephone  rates  by  or- 
dinance. Moberly  v.  Richmond  Tel.  Co.  [Ky.] 
103    SW    714. 

1, 2.  Coatesville  Borough  v.  Coatesville 
Elec.  Light,  Heat  &  Power  Co.,  32  Pa.  Super. 
Ct.   513. 

3.  Grant  of  power  to  street  railroad 
company  to  lay  connecting  switch  held  not 
taken  away  but  only  modified  by  subse- 
quent section  prohibiting  interference  with 
or  encroachment  upon  sidewalks,  where  the 
switch  authorized  could  not  be  laid  without 
crossing  sidewalk.  Dulaney  v.  United  Rys. 
&  Elec.   Co.,  104  Md.  423,  65  A  45. 

4.  Water  company  incorporated  under 
Acts  1886,  p.  138,  c.  100,  with  power  to  lay 
pipes  in  county  highways  without  consent 
of  county  commissioners,  held  not  to  have 
such  power  under  amendments  by  Acts  1888, 
p.  81,  c.  73.  and  Acts  1900.  p.  49,  c.  52,  the 
latter  of  which  acts  conferred,  in  addition 
to  corporation's  former  rights,  all  rights 
under  Code  Pub.  Gen.  Laws,  art,  23.  §  358 
(Acts  1898,  p.  691,  c.  199),  corporations  In- 
corporated under  the  general  hcc  being  for- 
bidden to  exercise  surli  power  without  the 
consent     of     county     commissioners.     Balti- 


more   County    Water    &    Elec.    Ca.    v.    Balti- 
more  County   Com'rs    [Md.]    66   A   34. 

5.  Attempted  exercise  by  such  otlaers  is 
unwarranted  usurpation  of  power,  and  an 
invasion  of  the  riglits  of  tlie  holder  of  tlie 
franchise.  Millville  Gaslight  Co.  v.  Vine- 
land  Light  &  Power  Co.   [N.  J.  Eq.]   65  A  504. 

6.  Millville  Gaslight  Co.  v.  Vineland 
Light   &   Power  Co.    [N.   J.   Eq.]    65  A  504. 

7.  Ambiguities  resolved  in  favor  of  pub- 
lic and  against  franchise  holder.  Millville 
Gaslight  Co,  v.  Vineland  Light  &  Power  Co. 
[N.  J.  Eq.]  65  A  504.  Street  railroad  fran- 
chise granted  by  city.  Cleveland  Elec.  R. 
Co.  V.  Cleveland,  204  U.  S.  116,  51  Law.  Ed. 
399. 

8.  City  not  precluded  from  establishing 
own  waterworks.  ■  Hastings  Water  Co.  v. 
Hastings  Borough.  216  Pa.  17S.  65  A  403; 
Tillamook  AVater  Co.  v.  Tillamook  Co.  [C.  C. 
A.]    150   F   117. 

Injunction  against  erection  of  water- 
works by  city  in  violation  of  exclusive 
franchise  held  by  complainant,  subject  to 
city's  right  to  purchase,  refused  when  an- 
swer denied  intention  to  infringe  complain- 
ant's rights  and  only  evidence  of  such  in- 
tention was  ordinance  authorizing  issue  of 
bonds  to  purchase  complainant's  plant  or 
constructing  building,  and  equipping  a. 
waterworks  plant.  Selma  Water  Co.  v. 
Selma,  154  P  138. 

9, 10.  Crouch  V.  McKinney  [Tex.  Civ. 
App.]   104  SW  518. 

11.  I'ranchise  for  carrying  express.  Du- 
laney V.  United  Rys.  &  Elec.  Co.,  104  Md. 
423,    65   A   45. 

12.  McCarter  v.  Vineland  Light  &  Power 
Co.    [N.  J.  Eq.]   65  A  1041. 

13.  Code   tit.    21,    c.    9,    providing    for   pro- 
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§  4.  Duration  and  extension  of  term.^^^'^  ^•'^•'^''^^ — Subject  to  statutory  pro- 
visions against  perpetual  franchises/*  the  duration  of  a  franchise  is  a  matter  of 
intent  and  statutor}'-  construction.^^  Where  a  city  recognizes  the  existence  of  a 
franchise  after  a  certain  date  and  imposes  obligations  upon  the  franchise  holder 
consistent  only  with  the  continuation  of  the  franchise,  it  will  be  estopped  to 
assert  that  the  franchise  expired  on  such  date.^^  Expiration  of  a  municipal 
franchise  does  not  divest  the  grantee  of  title  to  property  acquired  and  used  in  the 
exercise  of  such  franchise,^'  and  such  property  cannot  be  disposed  of  to  a  sub- 
sequent grantee  by  a  municipal  ordinance.^* 

§  5.  Transfer  of  franchises  and  effect  thereof .^^^  ^  ^-  ^-  ^''^ — A  purchaser  of 
franchises  at  a  judicial  sale  acquires  a  valid  title  thereto/"  regardless  of  the  power 
of  the  original  corporate  holder  to  make  a  transfer,-"  and  only  the  state  can  ques- 
tion the  validity  of  a  transfer  of  a  legislative  franchise  as  being  ultra  vires  the  cor- 
porate transferrer.-^  Acts  authorizing  sales  and  leases  of  franchises  will  not  receive 
the  same  strict  construction  applicable  to  the  original  grants.-- 

§  6.  Revocation  and  forfeiture.^^^  "^  ^-  ^-  ^'''^^ — A  municipal  franchise  is  ir- 
reroeable  by  the  municipality  unless  forfeited  by  the  terms  thereof.-^ 

§  7.    'Taxation.-^ 

FRATERNAL,  MUTUAL,  BENEFIT    ASSOCIATIONS. 


g  1.  Nature,  Orfsanization,  and  Powers 
(1450).  Status  of  Local  Lodges  and  Relation 
to  Supreme  Body   (1451). 

§  2.      Foreigm    Astsociations    (1452). 

§  3.  Officers,  Agents,  Organizers,  Physi- 
cians,  etc.    (14.')3). 

g  4,  Members  and  Discipline  (1453).  Ar- 
bitration  of  Disputes    (14'53). 

§  5.     The    Contract    of    Insurance    (1454). 

A.  General  Nature,  Requisites,  and  For- 

mation   (1454). 

B.  (jeneral       Rules       of       Construction 

(1455). 


C.  Risk  Assumed  and   Benefit  Promised 

(1455). 

D.  Conditions,    Warranties,    and    Repre- 

sentations (1457). 

E.  Dues  and  Assessments    (1458). 

F.  Modification   and   Alteration   of   Con- 

tract or  its  Terms   (1459). 

G.  Rescission,    Forfeiture.    Cancellation, 

and  Avoidance   (1460). 
H.     "Waiver,     Estoppel,     and     Reinstate- 
ment   (1462). 


c-eedings  in  nature  of  quo  warranto  against 
persons  usurping  franchises,  applies  to  un- 
authorized use  of  streets  by  street  railroad 
company.  State  v.  Des  Moines  City  R.  Co.. 
[Iowa]  109  NW  867.  Word  person,  as  used 
in   statute,   includes   corporations.     Id. 

Practice  under  such  acts  is  treated  else- 
where.    See    Quo    W^arranto,    8    C.    L.    1582. 

14.  Gas  company  which  had  been  operat- 
ing with  consent  or  acauiescence  of  city 
for  ten  years  under  a  purported  franchise 
which  was  not  limited  as  to  duration  held 
entitled  to  continue  such  exercise  for  twen- 
ty-five years  from  date  of  purchase,  under 
Greater  New  York  City  charter  [Laws  1897, 
p.  25,  c.  378,  §  23],  providing  that  franchises 
in  use  of  streets  shall  not  be  s'ranted  for 
more  than  twenty-five  years.  People  v. 
Coler,  54  Misc.  21,  103  NTS  590.  Franchise 
'.vould  have  been  void  if  it  had  purported 
to  have  been   granted  in  perpetuity.     Id. 

15.  Ordinance  granting  franchise  to  be 
exclusive  for  a  certain  number  of  years  held 
not  to  limit  duration  of  francliise  but  only 
Its  exclusive  nature.  Des  Moines  City  R. 
Co.  V.  Des  Moines,  151  F  854. 

16.  Des  Moines  City  R.  Co.  v.  Des  Moines, 
151  P   854. 

17.  Cleveland  Elec.  R.  Co.  v.  Cleveland, 
204  U.   S.   116.   51  Law.   Ed.   399. 

18.  Such  would  not  be  due  process  of 
law.  Cleveland  Elec.  R.  Co.  v.  Cleveland, 
204  U.  S.  116    51  Law.  Ed.  399. 


19.  In  re  Long  Acre  Elec.  Light  &  Power 
Co.,  188  NY  361,  SO  NE  1101.  Even  though 
the  corporation  has  been  dissolved.  In  re 
Long  Acre  Elec.  Light  &  Power  Co..  51 
Misc.  407.  101  NYS  460.  afd.  117  App.  Div. 
80,  102  NYS  242,  which  afd.  188  N.  Y.  361,  80 
NE  1101. 

20.  In  re  Long  Acre  Elec.  Light  &  Power 
Co.,   188  N.  Y.   361,  80  NE  1101. 

21.  Conduit  company  could  not  refuse 
acommodations  to  transferree  of  franchise 
to  conduct  electricity  to  consumers,  on 
ground  of  lack  of  power  in  corporate  trans- 
ferror to  make  transfer.  In  re  Long  Acre 
Elec.  Light  &  Power  Co.,  188  N.  Y.  361,  80 
NE   1101. 

22.  P.  L.  1842,  p.  164,  as  preserved  by 
Rev.  St.  1846,  p.  136,  tit.  5.  c.  3,  §  20.  Re- 
vision, p.  192,  §  85,  and  P.  L.  1896,  p.  303,  § 
82.  McCarter  v.  Vineland  Light  &  Power 
Co.  [N.  J.  Eq.]  65  A  1041.  Laws  1905,  p. 
2097,  c.  737,  §  13,  prohibiting  transfer  of 
franchises  by  corporation,  held  not  appli- 
cable to  transfers  by  individuals.  In  re 
Long  Acre  Elec.  Light  &  Power  Co.,  51  Misc. 
407,  101  NYS  460,  afd.  117  App.  Div.  80,  102 
NYS  242,  which  afd.  188  N.  Y.  3'61,  80  NE 
1101. 

23.  People  V.  Ellison,  51  Misc.  413.  101 
NYS  444.  See,  also,  §  1,  Definition  and  Ele- 
ments. 

24.  See    Taxes,    8    C.   L.    2058. 
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S  e.     The  Beneficiary  (1466).     Exemption  of 
Benefits    from    Liability    for    Debts 
(1469). 
8  7.     Maturity     and     Accrual     of     Benefits 
(1469). 

§  8.     Notice    and    Proofs   of    Death    or   Dis- 
ability (1469>. 


§  !>.  Payment  of  Benefits  and  DiscliarKC 
of   Liability    (1469). 

8  10.  Procedure  to  Enforce  Rig:ht  to  Bene- 
fits, etc.  (1470).  Submission  of  Disputes  to 
Arbitration  or  to  Tribunals  Within  the  Or- 
der (1470).  Remedies  and  Procedure  in  Gen- 
eral (14T'0).  Parties  (14'71).  Limitations 
(1471).  .Pleading-  (1472).     Evidence   (1473). 


The  scope  of  this  topic  is  noted  below.--"^ 

§  1.  Nature,  organization,  and  powers.^'^^  ^  ^-  ^-  ^'"^ — What  organizations  are 
to  be  deemed  fraternal  beneiit  associations  depends  on  the  statutes  of  the  various 
states.-**  The  character  of  insurance  which  the  association  may  write  depends  on 
the  terms  of  its  charter.-"  In  many  states  the  general  insurance  law  is  made  inap- 
plicable to  fraternal  benefit  associations.^* 

The  legislature  may,  by  amendment  of  the  society's  charter,  or  the  statute 
under  which  it  was  organized,  limit  the  scope  of  its  business  as  originally  author- 
ized, at  least  in  so  far  as  it  does  not  thereby  impair  contract  obligations.-^  The 
riofht  of  amendment  is  also  often  reserved  to  the  association.-''*^     Amendments  to 


25.  This  article  deals  only  with  the  law 
peculiarly  applicable  to  fraternal  mutual 
benefit  associations.  All  questions  relating 
to  the  insurance  contracts  of  such  associa- 
tions have,  however,  been  included,  even 
tliough  governed  by  the  rules  of  law  ap- 
plicable to  insurance  contracts  generally. 
Matters  relating  generally  to  corporations 
(See  Corporations,  9  C.  L.  733;  Foreign  Cor- 
porations, 9  C.  L.  1395,  or  associations  (See 
Associations  and  Societies,  9  C.  L.  274),  have 
been  excluded.  Reference  sliould  also  be 
had  to  the  article  Insurance,   8  C.  L.  377. 

26.  Defendant  held  fraternal  beneficiary 
association  within  meaning  of  Rev.  St.  1899, 
H  1408-1423.  Tice  v.  Supreme  Lodge  K.  of 
P..  204  Mo.  349,  102  SW  1013,  afg.  123  Mo. 
App.  85.  100  SW  519.  Defendant  held  not 
profit  making  or  profit  sliaring  concern 
within  meaning  of  §  1408  though  it  estab- 
lislied  large  reserve  fund  and  invested  same 
in  interest  bearing  securities.  Id.  F-act 
that  association  held  property  in  excess 
of  limit  fixed  by  its  charter  held  immaterial 
on  issue  whether  it  furnished  fraternal  or 
old  line  insurance.  Tice  v.  Supreme  Lodge 
K.  of  P..  123  Mo.  App.  85,  lOO  SW  519,  afd. 
:j04  Mo.  349,  102  S"^''  1013.  Association  hav- 
ing no  initiatory  ceremony  and  no  ritual- 
istic form  of  work,  and  into  which  mem- 
bers were  admitted  by  simply  paying  re- 
<iuired  amount  of  dues,  lield  not  fraternal 
benefit  association  witliin  provisions  of  act 
March  S,  1879  (Laws  1879,  p.  65),  but  an 
accident  insurance  company,  so  that  rights 
of  insured  were  to  be  determined  by  con- 
tract of  insurance  solely.  Young  v.  Rail- 
way Mail  A.ss'n   [Mo.  App.]    103  SW  557. 

37.  Where  society  was  authorized  to  pay 
.^rtain  sum  weekly  or  monthly  to  any 
member  "disabled  by  sickness  or  other  dis- 
ability," held  that  provision  in  contract  and 
by-laws  that  he  should  be  paid  lialf 
amount  to  which  beneficiary  would  be  en- 
titled on  his  death,  in  case  of  total  and 
permanent  disability,  "or  upon  reaching  the 
age  of  seventy  years,"  would  be  construed 
as  authorizing  payment  when  permanent 
total  disability  should  ensue,  of  wliich 
leaching  age  of  seventy  years  should  be 
conclusive  evidence,  so  that  contract'  was 
lot  ultra  vires  though  agreement  to  pay 
absolutely    at    age    of    seventy    would    have 


been.  Guthrie  v.  Supreme  Tent  Knights 
of  Maccabees  [Cal.  App.]  87  P  405.  Even 
if  agreement  to  pay  member  benefit  on 
arriving  at  age  of  70  was  ultra  vires 
ivhen  made,  held  that  objection  was  re- 
moved by  reincorporation  of  association 
under  Laws  1893,  p.  186,  No.  119,  authoriz- 
ing payment  of  benefits  in  case  of  old  age, 
and  adoption  of  by-law  providing  for  pay- 
ment of  such  benefits.  Wineland  v.  Knights 
•-.f  Maccabees,  148  Mich.  60S.  14  Det.  Leg. 
N.  345  112  NW  696.  Held  that,  after  lapse 
of  ten  years  from  reincorporation  of  asso- 
ciation, it  was  too  late  for  one  tlien  a  mem- 
ber to  insist  that  certificates  then  in  exist- 
ence should  he  treated  otlierwise  than  if 
tiiey  had  been  issued  after  sucli  reincor- 
poration, paiticularly  wliere  he  was  insist- 
ing that  provision  of  liis  contract  ultra 
vires  originally  was  binding  because  of 
increased  powers  granted  by  act  under 
wliicii  reincorporation  was  alleged  to  have 
taken  place.  Id.  Rev.  Laws  1905.  §§  1594. 
1703,  held  to  prohibit  sale  of  endowments 
by  fraternal  beneficiary  associations.  Na- 
tional Protective  Legion  v.  O'Brien  [Minn.] 
112  NW  1050.  Contract  agreeing  to  pay 
dividends  or  "maturity  benefits"  to  living 
members  not  under  disability,  incidents  of 
which  were  toi  pay  small  disability  benefits 
•Ts  loan  and  an  insignificant  death  benefit, 
for  a  flat  premium,  held  sale  of  endowments. 
Id. 

28.  For  applicability  of  statutes  relating- 
to  particular  rights  or  remedies  under  the 
contract  of  insurance,  see  §§  5-9,  post.  In 
Missouri  it  is  the  terms  of  the  contract  and 
not  nature  of  society  which  determines 
whetlier  exemptions  from  general  insur- 
ance laws  in  favor  of  fraternal  benefit 
associations  apply,  and  hence  such  an  asso- 
ciation executing  contract  not  authorized 
by  statute  relating  to  such  associations 
is  not  entitled  to  such  exemptions.  Wilson 
V.  General  Assembly  of  American  Benev. 
Ass'n,  125  Mo.  App.  597.  103  SW  109. 

29.  Amendment  restricting  classes  of 
persons  who  might  be  designated  as  bene- 
ficiaries held  valid  and  binding  on  one  who 
became  member  after  its  adoption.  Sturges 
v.  Sturges   [Ky.]    102  SW   884. 

Sft.  For  right  to  amend  constitution  and 
by-laws     with     respect     to     insurance     con- 
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the  laws,  when  authorized,  must  be  adopted  in  the  manner  prescribed.^^  Authority 
conferred  on  a  committee  to  revise  the  constitution  and  laws  of  the  order  gives  it 
no  power  to  propose  wholly  new  provisions.^-  A  revised  constitution  adopted 
without  compliance  with  the  requirements  of  the  old  constitution  as  to  the  pro- 
cedure in  such  cases  is  invalid.^^ 

The  bj^-laws  of  an  incorporated  association  must  be  reasonable,^*  but  those  of  a 
purely  voluntary,  unincorporated  association,  if  not  illegal,  immoral,  or  con- 
trary to  public  policy,  have  been  held  to  be  binding  on  its  members  whether  reason- 
able or  not.^^  By-laws  otherwise  valid  are  binding  on  a  member  though  he  was  not 
)resent  at  the  meeting  at  which  they  were  adopted  and  was  insane  at  the  time."'' 

The  journal  of  the  proceedings  of  the  representative  body  of  an  association  is 
presumed  to  be  correct,  and  entries  therein  cannot  be  overcome  by  the  parol  testi- 
mony of  members.-''^  Ordinarily,  the  minutes  must  be  taken  to  import  that  the  pro- 
ceedings were  regular  and  that  all  of  the  ordinary  and  customary  incidents  necessary 
to  the  validity  of  the  action  recorded  duly  transpired.^^ 

Questions  relating  purely  to  the  internal  management  of  the  affairs  of  the  cor- 
poration must,  within  reasonable  limits,  be  decided  by  the  legislative  boards  or 
bodies  created  by  it  for  that  purpose.^" 

Status  of  local  lodges  and  their  relation  to  supreme  hodij.^^'^ ''  ^-  ^-  ^' ''* — Wliere 
a  question  of  discipline  only  is  involved,  a  suspended  subordinate  branch  must  ordi- 
narily exhaust  its  remedies  within  the  organization  before  recourse  can  be  had  to 


tracts,  and  effect  of  such  amendments,  see 
§  5F,  post.  Both  general  incorporation 
act  under  which  defendant  was  incorpo- 
rated, and  fraternal  beneficiary  act  under 
which  it  did  business,  held  to  authorize 
amendment  abolishing  life  membership  in 
supreme  council.  Pond  v.  Royal  League,  127 
111.  App.  476.  Where  by-laws  provided  tliat 
new  laws  miglit  be  adopted  by  two-thirds 
vote,  held  that  law  so  adopted  creating 
compulsory  insurance  department,  requiring 
payment  of  $1  per  month  by  all  members 
except  certain  aged  and  disabled  ones,  and 
providing  that  those  failing  to  pay  should 
no  longer  meet  witli  the  lodge,  was  reason- 
able and  valid,  original  by-laws  having  pro- 
vided fcr  benefits,  etc.  Ward  v.  David  & 
Jonatlian  Lodge    [Miss.]    43  S  302. 

31.  Where  evidence  showed  that  amend- 
ment to  by-law.-j  was  adopted  at  stated 
meeting  at  whicli  many  of  the  members 
were  present,  and  was  passed  by  many 
more  votes  of  those  present  tlian  was  neces- 
sary In  order  to  make  it  valid,  held  that  it 
•^vould  be  presumed  that  it  was  regularly 
proposed  by  member  in  good  standing  as 
required  by  laws  of  order,  and  that  it  de- 
volved on  one  claiming  contrary  to  prove 
it.  Maxwell  v.  Theatrical  Mechanical  Ass'n, 
54  Misc.  619,  104  NYS  815.  Governing  body 
of  association  whicii  has  not  adopted  repre- 
sentative form  of  government,  as  required 
by  Acts  1897,  p  266,  c.  47,  §  1,  is  without 
power  to  adopt  edict  or  by-law  changing 
terms  or  obligations  of  certificate  thereto- 
fore issued.  Lange  v.  Royal  Highlanders 
LNeb.]  110  NW  1110,  former  opinion,  [Neb.] 
106  NW  224.  Attack  on  such  edict  or  by- 
law on  that  ground  held  not  to  amoimt  to 
collateral  attack  on  right  of  society  to 
transact     business.     Id. 

32.  Confers  no  authority  to  originate 
and     propose,     without    notice     required    for 


amendments  generally,  the  abolition  of 
laws  and  constitution.  National  Council  v. 
State   Council,   27   App.   D.   C.   1. 

33.  Bill  in  equity  by  national  council  to 
compel  state  council  to  surrender  its  char- 
ter and  to  enjoin  it  from  acting  thereunder, 
on  ground  tliat  said  cliarter  has  been  re- 
voked by  national  judiciary,  will  not  lie 
where  said  national  judiciary  was  created 
under  revised  constitution  not  validlj' 
adopted.  National  Council  v.  State  Council. 
27  App.  D.  C.  1.  Adoption  of  revised  con- 
stitution held  in  disregard  of  provisions 
of  old  constitution   and  hen.ce  invalid.     Id. 

34.  For  reasonableness  of  by-laws  and 
amendments  as  affecting  existing  con- 
tracts,   see    §   5F,    post. 

35.  Maxwell  v.  Theatrical  Mechanical 
Ass'n,   54  Misc.   619,   104  NYS  815. 

36.  Action  of  society  in  raising  assess- 
ments, if  legal  and  reasonable,  where  he 
agreed  to  be  bound  by  laws  thereafter 
adopted.  Conner  v.  Supreme  Commandery 
Golden   Cross,   117   Tenn.   549,   97   SW   306. 

37.  Cannot  be  overcome  by  vague  im- 
pressions of  w^itnesses  as  to  result  of  cer- 
tain vote.  National  Council  v.  State  Coun- 
cil,  27  App.  D.  C.    1. 

38.  Statement  in  minutes  that  motion 
that  report  of  committee  be  agreed  to  and 
revised  laws  adopted  "was  agreed  to"  held 
to  import  only  that  quorum  was  present 
and  that  majority  voted  in  favor  of  motion, 
and  not  that  motion  was  carried  by  two- 
thirds  vote  of  members  present  as  required 
by  constitution.  National  Council  v.  State 
Council,   27   App.  D.  C.   1. 

39.  Question  as  to  increase  of  assess- 
ments, in  which  regard  by-laws  were  sub- 
ject to  amendment  under  general  reserve 
power.  M"c'<  v.  Supreme  Council  Royal 
Arcanum,  121  App.  Div.  474,  106  NYS  155". 
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the  civil  courts.*"  An  attempted  withdrawal  of  a  local  body  is  ineffective  unless  in 
compliance  with  the  laws  of  the  order.*^  A  minority  of  the  members  of  a  local  lodge 
remaining  faithful  to  the  order  on  the  withdrawal  of  the  majority  generally  continue 
to  constitute  the  local  lodge.''-  The  liability  of  the  supreme  body  for  injuries  in- 
flicted on  a  member  during  his  initiation  depends  on  whether  the  persons  conducting 
the  initiation  are  acting  as  its  agents.*^  'The  relation  of  the  local  lodge  and  its 
officers  to  the  supreme  body  as  affecting  questions  of  waiver  and  estoppel  in  relation 
to  contracts  of  insurance  is  treated  in  a  subsequent  section.'** 

§  2.  Foreign  associations. ^^^  ^  C-  ^-  ^^^° — Foreign  fraternal  benefit  associations 
stand  on  the  same  footing  as  other  foreign  corporations.'*^  A  license  to  do  business 
in  the  state/*'  and  a  compliance  with  its  laws  regulating  such  associations/^  is  gen- 
erally required.  The  doctrine  of  comity  does  not  extend  so  far  as  to  concede  to 
them  powers  which  their  own  charters  do  not  permit  them  to  exercise,  nor  to  permit 
a  foreign  association  to  exercise  powers  within  the  state  which  a  domestic  corpora- 
tion is  not  permitted  to  exercise  under  the  laws  or  policy  of  the  state.*^  Service  of 
process/®  and  venue  ^°  in  actions  against  foreign  associations,  are  treated  elsewliere. 


40.  Application  for  writ  of  mandamus 
to  reinstate  subordinate  lodge,  which  had 
been  suspended  by  chief  officer  of  the  or- 
ganization under  its  rule  with  approval  of 
t^xecutive  council  after  a  hearing,  denied, 
notwithstanding  irregularities  of  procedure, 
no  property  rights  or  money  demands  being 
involved,  and  lodge  not  having  exhausted  its 
riglit  of  appeal  within  the  organization. 
Grant  v.  Ancient  Order  of  Forresters  [N.  J. 
Law]    66   A.    902. 

41.  Attempted  dissolution  and  with- 
drawal of  subordinate  court  held  ineffective 
in  view  of  provision  in  constitution  and 
laws  of  order  prohibiting  withdrawals  ex- 
cept as  providerl  tiierein.  h'abourin  v. 
Lippe  [Mass.]  81  NE  282.  Action  of  grand 
court,  after  attempted  withdrawal,  in  rec- 
ognizing plaintiffs  as  still  constituting  sub- 
ordinate court  and  in  granting  tliem  new 
dispensation,  held  not  to  have  worked  dis- 
solution of  subordinate  court  but  to  have 
left  it  in  continued  existence,  in  view  of 
provisions  oi  laws  of  order  to  effect  that, 
if  fifteen  members  remained  loyal  to  order, 
they  should  be  recognized  as  still  consti- 
tuting court  and  dispensation  to  that  effect 
should  be  issued.  Id.  Where  laws  of  sub- 
ordinate court  provided  that  they  could  not 
be  annulled  or  amended  without  previous 
notice,  held  tliat  attempted  withdrawal  from 
order  w^ithout  notice  was  ineffectual.  Id. 
Notice  f)f  matters  to  be  considered  at  meet- 
ing held  insufficient  as  notice  that  ques- 
tion   of    secession    would    be    considered.     Id. 

42.  'Where  attempted  dissolution  of  sub- 
ordinate court  was  ineffective,  and  all 
officers  withdrew  and  abandoned  their 
offices  and  transferred  their  support  to 
new  organization,  to  which  they  attempted 
to  transfer  property  of  court,  held  that 
loyal  members  could  reorganize  and  elect 
officers  to  take  their  places,  and  that  officers 
so  elected  represented  court  and  could  sue 
to  recover  its  property.  Sabourin  v.  Lippe 
[Mass.]    81   NE   282. 

43.  Evidence  held  to  support  finding 
that  officers  and  members  of  subordinate 
lodge  were  following  directions  of  ritual 
and  were  acting  as  lawfully  constituted 
agents    of    supreme    body,    witiiin    the    scope 


of  the  authority  vested  in  them,  so  as  to 
render  supreme  body  liable  for  injuries 
inflicted  on  plaintiff.  Thompson  v.  Su- 
pr^^me  Tent  of  Knights  of  the  Maccabees 
[N.  T.]  82  NE  141,  rvg.  100  NTS  1145.  By- 
hiAvs  held  not  to  be  construed  as  relieving 
supreme  body  from  liability,  even  If  such  a 
by-lavv'    would    be    valid.     Id. 

44.  See   §   5H,   post. 

45.  National  Council,  J.  O.  A.  Mechanics  v. 
State  Council,  J.  O.  U.  A.  Mech.,  203  U.  S. 
151,  51  Law.  Ed.  132.  See  Foreign  Corpora- 
tions,   9   C.  L.   13'95. 

46.  To  receive  benefit  of  laws  and  rules 
of  construction  relating  to  certificates  is- 
sued by  fraternal  benefit  associations, 
must  plead  and  prove  that  it  has  been  ad- 
mitted to  do  business  in  state  in  manner 
prescribed  by  Rev.  St.  1899,  §  1410.  Gruwell 
v.  National  Council  of  K.  &  L.  of  S.  [Mo. 
App.]  104  SW  SS4.  In  absence  of  such 
proof,  held  that  defendant's  contract  was 
to  be  considered  as  one  of  regular  insur- 
ance, regardless  of  fact  that  it  indicated 
on  its  face  that  it  was  issued  by  fraternal 
beneficiary   society.     Id. 

47.  Foreign  association  having  paid 
agents  in  violation  of  Burns'  Ann.  St.  1901, 
§  5050k,  and  of  its  own  charter,  held  not 
entitled  to  writ  of  mandamus  to  compel 
auditor  to  grant  It  license  to  do  business 
in  state.  State  v.  Bigler  [Ind.]  82  NE  464. 
Foreign  association  hold  tn  have  violated 
Burns'  Ann.  St.  1901,  §  5050a,  requiring 
associations  to  have  lodge  system  with  rit- 
ualistic form  of  work,  and  writ  of  man- 
damus to  compel  auditor  to  grant  it  license 
to  do  business  in  state  denied.  Id.  To 
receive  benefit  of  laws  and  rules  of  con- 
struction relating  to  certificates  issued  by 
fraternal  beneficiary  associations,  foreign 
association  must  plead  and  prove  that  it 
posses.ses  qualifications  of  such  societies 
as  prescribed  by  Rev.  St.  1899,  §  1408.  Gru- 
well v.  National  Council  of  K.  &  L.  of  S. 
[Mo.  App.]    104  SW  884. 

48.  Writ  of  mandamus  to  compel  audi- 
tor to  license  foreign  association  denied 
where  it  did  not  have  lodge  system  with 
ritualistic  form  of  work  as  required  by 
Burns'   Ann.  St.   1901,   §   5050a,  and  employed 
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§  3.  Officers,  agents,  organizers,  physicians,  etc.^^^  ^  ^-  L-  ^'^^ — Statutes  in 
Bome  states  forbid  the  employment  of  paid  agents.^^  Officers  of  subordinate  lodges 
are  generally  held  to  be  the  agents  of  the  supreme  body  in  the  performance  of  their 
official  duties.^-  Directors  of  an  insolvent  association  disposing  of  its  assets  in 
violation  of  its  laws  are  personally  liable  for  resulting  losses  to  beneficiaries.^^ 

§  4.  Members  and  discipline. ^^^  "^  ^-  ^-  ^'^^ — Expulsions  and  suspensions  as 
affecting  the  right  to  benefits  are  treated  in  subsequent  sections.^*  The  procedure  for 
the  expulsion  of  members  is  generally  prescribed  by  the  laws  of  the  order.^^  The 
member  is  generally  entitled  to  notice  and  an  opportunity  to  be  heard.^^  Mandamus 
is  the  proper  remedy  to  effect  the  restoration  of  a  member  who  has  been  irregularly 
expelled."  Wliere  the  tribunal  appointed  to  try  a  member  has  jurisdiction,  its  mem- 
bers are  not  personally  liable  for  acts  committed  in  their  judicial  capacity/^  and, 
where  there  is  probable  cause  for  the  prosecution,  the  members  instituting  it  are  not 
liable  for  malicious  prosecution  or  conspiracy.^® 

Arbitration  of  disputes.^^^  ^  ^-  ^-  ^^^^ — Provisions  requiring  an  expelled  mem- 
ber to  exhaust  his  remedies  within  the  order  before  appealing  to  the  courts  are  gen- 
erally held  to  be  valid  if  reasonable.*^*'    The  validity  and  effect  of  agreements  to  arbi- 


paid  agents  in  violation  of  Id.,  §  5050k, 
and  its  own  charter  provisions,  though  it 
was  doing  business  in  state  at  time  of  en- 
actment of  said  statutes.  State  v.  Bigler 
[Ind.]    82   NE   464. 

49.  See   Process,    8   C.  L.    1449. 

50.  See  Venue  and  Place  of  Trial,  8  C.  L. 
2236. 

51.  Foreign  association  having-  paid 
agents  in  violation  of  Burns'  Ann.  St.  1901, 
§  SOB'Olt,  and  of  its  own  charter,  held  not  en- 
titled to  writ  of  mandamus  to  compel  au- 
ditor to  grant  it  license  to  do  business  in 
state.      State    v.    Bigler    [Ind.]    82   NB    464. 

T^Jt.  For  discussion  of  this  subject  as  af- 
fecting waiver  and  estoppel  in  regard  1o 
insurance  contracts,  see  §  5H,  post.  Metl- 
ical  examiner  and  worthy  recorder  held 
agents  of  society  while  performing  duties 
incumbent  on  them  by  virtue  of  their  re- 
spective positions  as  to  matters  embraced 
in  or  relating  to  such  duties.  Modern  Order 
of  Praetorians  v.  Hollmig  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  969,  103  SW  474,  rvd.  on 
other  grounds  [Tex.]  18  Tex.  Ct.  Rep.  806, 
103   SV^   476. 

53.  V\'^here  directors  of  insolvent  societj', 
whose  by-laws  required  payment  of  benefits 
out  of  fund  collected  for  that  purpose,  act- 
ing In  good  faith,  for  best  interests  of  as- 
sociation, and  under  direction  of  stockhold- 
ers, transferred  entire  assets  of  association, 
including  realty,  bonds,  etc.,  in  which  said 
fund  w^as  invested,  to  another  similar  asso- 
ciation without  first  paying  benefit  liability 
which  had  been  reduced  to  judgment, 
though  there  were  suflncient  funds  for  that 
purpose  on  hand,  held  that  they  were  guilty 
of  breach  of  duty  imposed  on  them  by  by- 
laws, and  w^re  personally  liable  to  bene 
ficiary  for  amount  of  his  judgment.  Har- 
vey v.  Wasson,  74  Kan.   489,  87  P  720. 

54.  See   §§   5E.  G,  H,  post. 

55.  Upon  filing  of  complaint,  in  accord- 
ance with  by-laws,  alleging  violation  of 
regulation  of  order,  held  that  lodge  pos- 
sessed power  to  determine,  in  first  instance, 
matter  in  issue  and  to  expel  member  if 
found  guilty.  Moon  v.  Flack  [N.  H.]  65 
A    829.     Contract    of    membership   and    mem- 


ber's acquiescence  in  and  practical  sub- 
mission to  committee  appointed  to  try  him 
held  waiver  of  any  valid  objection  he  might 
have    had    to   it   as   judicial    board.     Id. 

56.  Expulsion  from  association  having 
benefit  fund  in  which  members  are  entitled 
to  participate  is  quasi  judicial  proceeding 
affecting  members'  property  rights  of  which 
accused  memljer  is  entitled  to  have  specific 
notice,  and  an  opportunity  to  bo  heard  in 
his  defense  upon  a  specified  charge.  Byrne 
V.  Supreme  Circle  Brotherhood  of  the  Union 
LN.  J.  Law]  65  A  839.  Expulsion  without 
notice  or  hearing  held  unauthorized.  Id.  Ex- 
railsion  held  illegal.  Venezia  v.  Italian  Mut. 
lienev.   Soc.    [N.   J.  Law]    65  A  898. 

.IT.  Member  expelled  without  hearing. 
Venezia  v.  Italian  Mut.  Benev.  Soc.  [N.  J. 
Law]  65  A  898.  Expelled  member  held  en- 
titled to  alternative  writ  of  mandamus, 
though  it  appeared  that  he  had,  so  far  as 
tormal  procedure  was  concerned,  been  re- 
moved in  method  prescribed  by  constitution 
and  laws  of  the  order  where  there  was  a 
controversy  as  to  facts  involving  right  to 
remove  him.  People  v.  Independent  Order 
Brith  Abraham,  116  App.  Div.  364,  101  NYS 
866. 

58.  Officers  appointing  committse,  and 
committee  appointed  to  try  member,  held 
not  personally  liable  though  their  acts  were 
irregular  and  reprehensible,  and  though 
member  was  reinstated  on  appeal  to  grand 
lodge.     Moon  v.   Flack   [N.  PI.]    65  A  829. 

59.  Threat  by  one  member  to  kill  an- 
other held  probable  cause  for  latter  to  be- 
lieve that  former  was  guilty  of  "improper 
conduct"  or  conduct  "unbecoming"  a  mem- 
V.or  within  meaning  of  by-law  providing  for 
expulsion  of  members  so  offending.  Moon 
\.  h'lack  [N.  H.]  65  A  829.  Members  insti- 
tuting proceedings  for  expulsion  because  of 
said  threat  held  not  liable  for  conspiracy  to 
procure  his  expulsion  without  having  pro- 
bable cause  to  believe  him  guilty  of  an 
offense  justifying  expulsion,  though  they 
were  hostile  to  him  and  confederated  to- 
gether  to    procure    his   expulsion.     Id. 

60.  "Where  there  was  ample  provision 
for     appeals     within     order,     members     who 
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trate  matters  relating  to  insurance  contracts,  or  to  submit  them  to  the  tribunals  of 
the  order,  are  treated  in  a  subsequent  section.*'^ 

§  5.  The  contract  of  insurance.  A.  General  nature,  requisites,  and  formation. 
See  -  c.  L.  i783 — Parol  contracts  of  insurance  are  valid  unless  forbidden  by  statute  or 
the  laws  of  the  order.^-  So,  too,  a  certificate  of  membership  is  not  indispensable  to 
the  completion  of  the  contract  unless  the  rules  of  the  society  expressly  provide  to  the 
contrary.*^^  Conditions  precedent  to  membership  must  he  complied  with  before  the 
contract  becomes  effective,'''*  but  a  failure  to  deliver  the  certificate  before  the  mem- 
ber's death  does  not  preclude  recovery  where  it  is  due  to  the  negligence  of  the  asso- 
ciation, though  it  would  otherwise  have  that  effect.''^ 

The  constitution  and  by-laws  of  the  association  generally  form  a  part  of  the  con- 
tract •'^  and  are  often  expressly  made  so  by  reference."'  In  some  states  they  cannot 
be  so  considered  unless  a  copy  thereof  is  contained  in,  or  attached  to,  the  certificate."'* 

Statutory  provisions  requiring  conditions  and  provisions  in  insurance  policies  to 
be  printed  in  certain  sized  type  or  written  with  pen  and  ink  in  or  on  the  policy  have 


were  denied  privileges  of  membership  for 
failure  to  take  out  lodge  insurance  policy 
in  accordance  with  by-law  creating  com- 
pul.sory  insurance  department  held  to  have 
no  standing  in  court  to  procure  reinstate- 
ment until  they  had  exhausted  remedies  so 
provided.  Ward  v.  David  &  Jonathan  Lodge, 
Xo.   1.976,  G.  U.  O.  O.  F.    [Miss.]   43  S  302. 

«1.     See   §   10,  post. 

fi2.  Where  agreement  has  been  entered 
into  and  completed  except  as  to  the  issu- 
ance of  a  certificate  or  policy.  Knights  of 
Maccabees  of  the  World  v.  Gordon  [Ark.] 
102  SW  711. 

(!3.  In  absence  of  certificate,  may  look 
to  by-laws  to  determine  obligations  of  so- 
ciety existing  by  reason  of  a  good  standing 
membersliip  therein,  and,  in  absence  of  ex- 
press provision  therein  that  certificate  is 
essential,  by-law^s  and  existence  of  good 
standing  membership  may  alone  be  re- 
garded as  constituting  valid  contract  for 
doing  of  anything  for  wliich  society  is 
bound  by  by-laws  to  members.  Social 
Benev.  Soc.  No.  1  v.  Holmes.  127  Ga.  586, 
."^6  SE  775.  Failure  to  allege  issuance  of 
certificate  held  not  to  render  petition  sub- 
ject to  general  demurrer.  Id.  Allegations 
showing  that  deceased  was  entitled  to  cer- 
tificate of  insurance  for  benefit  of  plaintiff, 
supported  by  evidence,  held  sufficient  to 
.support  judgment  for  amount  of  such  in- 
surance in  her  favor.  Knights  of  Macca- 
bees of  the  World  v.  Gordon  [Ark.]  102  SW 
711. 

04.  Constitution  and  laws  of  order  pro- 
\  iding  that  memViership  should  not  be  com- 
plete until  applicant  should  have  been  obli- 
gated or  initiated  held  part  of  contract,  so 
ihat  there  was  no  liability  where  member 
f'icd  before  complying  with  them.  Supreme 
Lodge  Knights  &  Ladies  of  Honor  v.  John- 
son [Ark.]  99  SW  834.  "Adoption"  or  in- 
itiation held  condition  precedent  to  complete 
membership,  and  hence  to  liability  on  cer- 
tificate, unless  waived.  Bruner  v.  Brother- 
hood of  American  Yeomen  [Iowa]  111  NW 
977.  Held  no  contract  where  applicant  did 
not  comply  with  regulations  of  order  and 
his  application  was  not  passed  on  by  medical 
examiner  until  after  his  death,  when  it  was 
rejected.  Brotherhood  of  Locomotive  Fire- 
men   v.    Hand    [Miss.]    44    S   161. 

05.  Applicant    had    conformed    to    all    re- 


quirements of  order  entitling  him  to  certi- 
ficate and  offered  to  pay  first  assessment, 
which  was  due  when  certificate  w^as  de- 
livered. Application  w^as  aijproved  and 
certificate  issued,  but  through  mistake  was 
sent  to  wrong  local  lodge  for  delivery,  and 
applicant  died  before  he  actually  received 
it.  Held  that  beneficiary  was  entitled  to 
recover,  thougli  application  and  laws  of 
order  provided  that  liability  should  not 
begin  until  certificate  had  been  delivered 
to  member  personally  while  he  w^as  in  good 
health  and  until  he  had  paid  one  assess- 
ment. Sovereign  Camp,  Woodmen  of  the 
World  V.  Dees  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.    982,    100    SW    366. 

66.  Whether  formally  incorporated  into 
it  or  not.  Fraternities  Ace.  Order  v.  Arm- 
strong, 106  Va.  746,  56  SE  565.  Regulations 
of  relief  association,  together  with  appli- 
cation for  membersliip  and  certificate,  con- 
stitute contract,  and  must  be  read  and  con- 
strued together.  Chicago,  B.  &  Q.  R.  Co.  v. 
Hendricks,    125    111.    App.    580. 

67.  By-law  making  payment  of  perman- 
ent disability  benefit  dependent  upon  mem- 
ber being  destitute  of  means  of  support 
on  arriving  at  age  of  expectancy  held  bind- 
ing on  member,  it  having  been  enacted 
before  lie  joined  society,  and  incorporated 
in  contract,  and  he  having  had  knowledge  of 
it  when  he  joined  Donnelly  v.  Supreme 
Council  Catholic  Benev.  Legion  [Md.]  67  A. 
l^Tfi,  .Stipulatii  n  in  certificate  that  it 
should  be  subject  to  forfeiture  for  any  of 
causes  prescribed  in  laws  of  order  held  to 
inake  laws  relating  to  forfeiture  then  in 
force  part  of  contract.  Gruwell  v.  National 
Council  of  K  &  L.  of  S.  [Mo.  App.]  104  SW 
884. 

68.  St.  1903,  §  679,  held  not  to  prescribe 
mere  rule  of  evidence,  but  to  determine 
wliat  constitutes  contract  between  the 
parties,  and  hence  where  loss  occurred  and 
action  was  brought  on  certificate  prior  to 
enactment  of  act  March  24,  1906,  providing 
that  said  section  should  not  apply  to  secret 
or  fraternal  societies,  society  could  not  rely 
on  said  amendment,  contract  rights  of  bene- 
ficiary liaving  become  fixed  on  member's 
death,  and  state  having  no  right  to  impair 
them.  American  Guild  v.  Wyatt,  30  Ky.  L. 
R.   632,    100   SW  266. 
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been  held  not  to  apply  to  provisions  or  conditions  contained  in  the  by-laws  of  mutual 
benefit  associations.*"* 

(§  5)  B.  General  rules  of  construction. ^^^  ~  ^-  L-  I's* — The  ordinary  rules  for 
the  construction  of  written  contracts  apply.'''  In  case  of  ambiguity  the  contract  will 
be  construed  liberally  in  favor  of  the  insured  and  strictly  against  the  insurer." 
A\liere  two  constructions,  equally  reasonable,  are  possible,  that  should  be  adopted 
which  will  enable  the  beneficiary  to  recover  '-  or  which  will  not  impair  the  indem- 
nity.'" A  construction  sustaining  the  contract  will  be  preferred  to  one  rendering 
it  invalid  '*  or  which  will  result  in  a  forfeiture.'^  The  provisions  of  the  certificate 
control  over  conflicting  provisions  in  the  application.'*' 

(§  5)  C.  Risk  assumed  and  henefit  promised.^^^  '  ^■^- '^'^^ — It  is  sometimes 
provided  that  no  recovery  can  be  had  or  that  the  amount  to  be  paid  shall  be  reduced 
in  case  death  is  caused  or  superinduced  at  the  hands  of  justice,"'  or  in  the  violation 
of,  or  an  attempt  to  violate,  any  criminal  law,'^  or  in  case  the  member  engages  in 
certain  prohibited  occupations,'''*  or  becomes  so  intemperate  as  to  impair  his  health,*" 
or  commits  suicide  while  sane  or  insane.*^     There  is  a  conflict  of  authority  as  to  the 


65).  Code  1904,  §  3252,  held  not  to  apply, 
since  by-laws  are  part  of  contract  whether 
expressly  made  so  or  not.  Fraternities  Ace 
Order   v.   Armstrang,    106  Va.   746.   56   SE   565. 

70.  Construed  exactly  as  other  contracts. 
Modern  Woodmen  of  America  v.  Vincent 
[Ind.  App.]    82  NE  475,   80  NE   427. 

71.  Grand  I.ieg'lon  of  111.,  Select  K.  of  A. 
V.  Beaty,  224  111.  346,  79  NE  565,  afg.  117 
111.  App.  657.  Construction  most  favorable 
to  insured  in  order  to  indemnify  him  for 
loss  sustained.  Switchmen's  Union  of  North 
America  v.  Colehouse.  227  111.  561,  81  NE 
696.  Any  doubt  arising-  upon  face  of  con- 
tract as  to  its  meaning-  is  to  be  resolved  in 
favor  of  insured.  Lewis  v.  Brotherhood 
Ace.  Co.  [Mass.]  79  NE  892.  By-laws  to  be 
liberally  construed  in  favor  of  insured  to 
prevent  forfeiture.  Morgan  v.  Independent 
Order  of  Sons  &  Daughters  of  Jacob  [Miss.] 
44  S  791.  Health  certificate  should  be  so 
corfstrued  as  to  resolve  all  doubts  and 
ambiguities  in  favor  of  insured.  Merriman 
V.  Grand  Lodge,  Degree  of  Honor  [Neb.] 
110   NW   302. 

72.  Grand  Legion  of  111.,  Select  K.  of  A. 
V.  Beaty,  224  111.  346,  79  NE  565,  afg.  117  111. 
App.  657.  Constitution  and  by-laws  of  a 
relief  association  should  be  liberally  con- 
strued so  as  to  effect  its  benevolent  pur- 
pose rather  than  defeat  it.  Starnes  v.  At- 
lanta Police  Relief  Ass'n  [Ga.  App.]  58  SE 
481. 

73.  Switchmen's  Union  of  North  America 
^•.    Colehouse.    227    111.    561.   81    NE    696. 

74.  Guthrie  v.  Supreme  Tent  Knights  of 
Macabees  [Cal.  App.]   87  P  405. 

75.  Starnes  v.  Atlanta  Police  Relief  Ass'n 
[Ga.   App.]    58    SE    481. 

76.  Provision  in  certificate  making  it  in- 
contestable after  two  j'ears  held  to  control 
provision  in  application  avoiding  it  if  mem- 
ber committed  suicide  within  three  years 
from  date  of  his  initiation.  Harr  v.  High- 
land  Nobles    [Neb.]    110   NW   713. 

77.  Killing  by  husband  of  wife's  para- 
mour, even  though  it  w.t,s  justifiable  homi- 
cide, held  not  at  the  hands  of  justice  either 
l.unitive  or  preventive,  within  meaning  of 
policy  or  of  Civ.  Code  1895,  §  2118.  Supreme 
Lci'Jge,  K.  of  P.  v.  Crenshaw   [Ga.]   58  SE  628 

78.  Wliere    insured   was    shot    by    husband 


of  woman  with  whom  he  had  committed,  or 
was  about  to  commit,  adultery,  held  that 
his  death  w^as  not  caused  or  superinduced 
In  violation  of.  or  attempt  to  violate,  any 
oviTi-iin;ii  law.  his  death  not  being  natural 
and  legitimate  consequence  of  the  adultery 
itself.  Supreme  Lodge,  K.  of  P.  v.  Crenshaw 
[Ga.]  58  SE  628.  Where  insured  shot  and 
killed  another  person  in  self-defense  and 
was  himself  shot  and  killed  by  latter,  held 
that  he  did  not  die  in  consequence  of  a 
duel,  or  of  violation  or  attempted  violation 
of  laws  of  the  state.  Woodmen  of  the 
w'orld  V.  Walters,  30  Ky.  L.  R.  916,  99  SV\' 
930.  Evidence  held  to  support  finding  that 
insured  was  not  the  aggressor,  but  that  he 
acted  in  self-defense.  Id.  Evidence  held 
to  justify  finding  that  insured  was  not  at- 
tempting to  kill  another  person  when  he 
was  himself  killed,  and  hence  that  he  did 
not  meet  death  while  in  violation  or  at- 
tempted violation  of  laws  of  state.  Wood- 
men of  tlie  World  v.  Torrence  [Tex.  Civ. 
-Vpp.]    19   Tex.   Ct.    Rep.    565,    103    SW   652. 

79.  Decedent  held  saloonkeeper  within 
meaning  of  policy.  Solomon  v.  American 
Guild  [Ala.]  44  S  387.  Evidence  held  to 
show  that  insured  engaged  in  saloon  busi- 
'11- ss.  so  that  beneficiary  could  not  recover. 
Mutual  Protective  League  v.  Langsdorf,  126 
111.   App.    572. 

SO.  Evidence  held  insufficient  to  sustain 
lefense.  Sovereign  Camp,  Woodmen  of  the 
World  V.  Boehme  [Tex.  Civ.  App.]  97  SW 
S47. 

81.  One  who  intentionally  takes  his  own 
'life  by  administering  to  himself  a  poison- 
ous drug,  being  of  sufficient  mental  capacity 
to  comprehend  nature  and  consequences  of 
act,  commits  deliberate  suicide.  Zearfoss  v. 
Switchmen's  Union  of  North  America 
[Minn.]  112  NW  3  044.  'Where  by-laws  re- 
lieved insurer  from  liability  in  case  mem- 
ber committed  suicide  while  sane  or  insane. 
!ield  that  evidence  that  member  came  to 
his  death  while  insane,  and  that  his  mind 
was  In  such  a  condition  of  insanity  and 
frenzy  that  he  was  not  aware  of  physical 
consequences  of  his  act  if  he  took  his  own 
ife,  was  properly  excluded.  Kieswetter  v. 
Supreme  Tent,  Knights  of  Maccabees,  227 
111.   48,   81  NE   19,  afg.   112   111.   App.   48.      Evi- 
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effect  of  suicide  while  sane  when  the  contract  contains  no  provisions  on  the  subject.^^ 
In  Missouri  fraternal  beneficiary  associations  are  exempt  from  the  operation  of  the 
statute  providing  that  suicide  shall  not  be  a  defense  to  an  action  on  an  insurance 
policy  unless  it  was  procured  in  contemplation  of  suicide.^^  There  is  a  presumption 
against  suicide,  and  the  burden  of  proving  it  is  on  the  insurer.^* 

Provision  is  sometimes  made  for  the  pajonent  of  benefits  in  case  of  permanent 
and  total  disability  ^^  rendering  the  insured  unable  to  carry  on  his  vocation  or  call- 
ing,^^  or  for  a  weekly  indemnity  while  he  is  entirely  and  continuously  confined  to 
his  bed  through  sickness.^'^  A  provision  that  no  liability  for  any  second  claim  for 
any  sickness  shall  attach  until  a  specified  time  after  payment  of  the  previous  claim 
has  been  held  not  to  apply  to  a  claim  for  a  second  sickness  not  the  same  as,  and  not 
traceable  to,  a  former  siclcness.*^ 


dence  held  to  show  suicide.  Id.;  Zearfoss 
V.  Switchmen's  Union  of  North  America 
[Minn.]  112  NW  1044.  Evidence  held  not 
to  show  as  matter  of  law  that  member  com- 
mitted suicide,  but  to  make  question  for 
jury.  Rohloff  v.  Aid  Ass'n  for  Lutherans, 
130  Wis.  61,  109  NW  9S9.  Evidence  held  in- 
sufficient to  show  suicide.  Sovereign  Camp 
Woodmen  of  the  World  v.  Bridges  [Ind.  T.] 
104  SW  672.  Evidence  held  sufficient  to  sus- 
tain finding  that  member  did  not  commit 
suicide.  Markham  v.  Supreme  Ct.,  I.  O.  F. 
[Neb]  110  NW  638;  Sovereign  Camp  of 
Woodmen  of  the  World  v.  Boehme  [Tex.  Civ. 
App.]   97  SW  847. 

82.  Illinois:  Does  not  defeat  right  of  wife 
named  as  beneficiary  to  recover.  Grand  Le- 
gion of  111.,  Select  K.  of  A.  v.  Beaty,  224 
111.   346,   79   NE   565,  afg.   117   111.  App.    657. 

MaNsachiisetta:  Can  be  no  recovery  even 
though  third  person,  and  not  member's  es- 
tate, is  named  as  beneficiary,  there  being 
an  implied  exception  in  such  case.  Davis  v. 
Supreme  Council  Royal  Arcanum  [Mass.]  81 
NE   294. 

Nebraska:  Will  not  defeat  recovery  if  cer- 
tificate -.vas  not  procured  with  intention  of 
committing  suicide.  Lange  v.  Royal  High- 
landers [Neb.]  110  NW  1110,  former  opinion, 
106  NW   224. 

83.  By-laws  and  application  provided  for 
forfeiture  in  case  of  suicide,  and  application 
provided  that  laws  in  force  at  member's 
death  should  govern.  Defendant  was  for- 
eign corporation,  and  was  not  licensed  to 
do  business  as  fraternal  society  in  state 
until  shortly  after  contract  in  suit  was 
made,  but  member  continued  to  pay  assess- 
ments after  license  was  obtained-  Rev.  St. 
1S99,  §  7896,  restricting  right  to  plead  sui- 
cide as  defense,  is  made  inapplicable  to  fra- 
ternal societies  by  act  of  1897.  Held  that 
S  7896  was  not  part  of  contract,  but  merely 
affected  right  to  plead  sui-cide  as  defense, 
and  that  if  provisions  of  application  and  by- 
laws against  suicide  were  not  effective 
when  contract  was  made  they  became  so 
when  defendant  obtained  license.  Schmidt 
v.  United  Order  of  Foresters  [Mo.  App.]  101 
SW  625.  Defendant  held  fraternal  benefi- 
ciary association  within  meaning  of  Rev.  St. 
1899,  §§  1408-1423,  and  hence  not  subject  to 
8  7896.  Tice  v.  Supreme  Lodge.  K.  of  P., 
123  Mo.  App.  85,  100  SW  519,  afd.  204  Mo. 
349.   102   SW   1013. 


84.  See  §  10,  post. 

85.  Total  disability  does  not  mean  abso- 
lute physical  disability  to  transact  any  kind 
of  business  pertaining  to  his  occupation, 
but  it  exists  though  he  is  able  to  perform 
few  occasional  acts  if  he  is  unable  to  do  any 
substantial  portion  of  work  connected  with 
his  occupation.  Foglesong  v.  Modern  Broth- 
erhood of  America,  121  Mo.  App.  548,  97  SW 
240.  Where  plaintiff  was  unable  to  do  all 
substantial  and  material  acts  necessary  to 
be  done  in  his  business  of  farming,  held  that 
fact  that  he  was  able  to  direct  business  to 
some  extent  and  to  do  some  of  work  did  not 
preclude  recovery  for  total  disability.  Id. 
Where  by-laws  provided  that  any  member 
suffering  certain  specified  injuries,  or  who 
should  become  totally  blind,  sliould  be  con- 
sidered totally  disabled  and  entitled  to  re- 
ceive full  amount  of  his  certificate,  "like- 
wise any  physical  disability  that  may  per- 
!nanently  disqualify  a  member  from  per- 
forming the  duties  of  a  switchman,"  held 
that  member  who  lost  one  eye  and  was 
thereby  totally  disabled  from  performing 
duties  of  switchman  was  entitled  to  recover 
for  total  disability.  Switchmen's  Union  of 
North  America  v.  Colehouse,  227  111.  561,  21 
NE  696.  Where  by-laws  provided  for  pay- 
ment of  half  amount  of  certificate  if  mem- 
ber should  become  permanently  and  totally 
disabled,  and  provided  that  such  disability 
should  include  "insanity  so  adjudged  by  the 
courts,"  held  that  insanity  did  not  authorize 
recovery  until  member  liad  been  adjudged 
insane  by  court  in  proceeding  instituted  for 
that  purpose.  Knipp  v.  United  Benev.  Ass'n 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  270,  101 
SW  273. 

86.  "Permanent  and  total  disability"  ren. 
dering  member  "unable  to  carry  on  or  com- 
duct  any  vocation  or  calling"  held  to  refer 
to  calling  or  vocation  in  which  he  w^as  en- 
gaged when  disabled,  and  not  to  mean  in- 
ability to  carry  on  any  vocation  whatever. 
Foglesong  v.  Modern  Brotherhood  of  Amer- 
ica, 121   Mo.  App.  548,  97  SW  240. 

87.  Insured  held  "entirely  and  continu- 
ously confined  to  bed"  where  he  was  con- 
fined to  his  bed  the  greater  portion  of  every 
day,  though  he  was  up  and  out  of  house  a 
part  of  the  time.  Hays  v.  General  Assembly 
American  Benev.  Ass'n  [Mo.  App.]  104  SW 
1141. 

88.  Hays  v.  General  Assembly  American 
Benev.  Ass'n    [Mo.  App.]    104  SW   1141. 
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Contracts  of  accident  insurance  generally  provide  for  an  indemnity  for  death 
resulting  solely  from  injuries  received  through  external,  violent,  and  accidental 
means,^®  leaving  visible  marks  on  the  body.^"  The  insurer  is  frequently  exempted 
from  liability  for  injuries  to  which  the  member's  own  negligence  contributed.®^  The 
amount  to  be  paid  is  sometimes  reduced  where  the  facts  and  circumstances  surround- 
ing the  accident  and  injury  are  not  established  by  the  testimony  of  an  eyewitness.''- 

(§5)  D.  Conditions,  warranties,  and  representations.^^^  ~ '^- ^- '^'^^'^ — A  war- 
ranty is  a  promise,  usually  collateral  to  the  principal  contract,  but  not  necessarily 
so.®^  In  the  absence  of  a  statutory  provision  to  the  contrary,^*  a  false  warranty 
avoids  the  policy  whether  material  to  the  risk  or  not,^^  while  misrepresentations 


89.  To  recover  on  such  a  certificate, 
plaintiff  must  shiow  that  insured  received 
an  accidental  injury,  and  that  death  re- 
sulted from  such  injury  alone.  National 
Ass'n  of  R.  Postal  Clerks  v.  Scott  [C.  C.  A.] 
155  F  92.  There  being  no  direct  proof  of 
an,y  accidental  injury,  held  that  court 
should  have  directed  verdict  for  defendant. 
Id. 

90.  Provision  making  external  marks  of 
cointusion  or  wounds  upon  body  condition 
of  right  to  recover  in  case  of  death  held 
not  to  apply  to  case  of  death  by  drowning. 
Lewis  V.  Brotherhood  Ace.  Co.  [Mass.]  79 
NE    802. 

91.  Member  injured  while  attempting  to 
board  moving  freight  train  by  climbing  up 
iron  ladder  on  side  of  car  held  not  entitled 
to  recover.  Garcelon  v.  Commercial  Trav- 
elers' Eastern  Ace.  Ass'n  [Mass.]  81  NE  201. 
Fact  that  commercial  travelers  in  vicinity 
were  accustomed  to  take  like  risks  held  im- 
material.    Id. 

92.  Provision  requires  that  enough  must 
be  testified  to  by  an  eye  witness  to  show 
operating  cause  of  injury,  or  at  least  to' 
show  that  at  time  of  injury  there  was  an 
operating  cause  to  which  accident  may  be 
fairly  attributed,  and  to  indicate  in  general 
way  the  nature  of  that  cause  and  the  man- 
ner of  its  working.  Lewis  v.  Brotherhood 
Ace.  Co.  [Mass.]  79  NPJ  S02.  Facts  and  cir- 
cumstances held  established  by  eyewitnesses 
witliin  meaning  of  policy,  in  case  where  in- 
sured  was    drowned.     Id. 

93.  Modern  Woodmen  of  America  v.  Vin- 
cent [Ind.  App.]  82  NE  475,  80  NE  427. 
Statement  in  application  as  to  age  of  ap- 
plicant held  warranty.  Krause  v.  Modern 
Woodmen  of  America,  133  Iowa,  199,  110  NW 
452. 

94.  Code,  §  181."?,  prohibiting  forfeiture 
on  ground  of  misstatement  as  to  age  unless 
policy  has  been  procured  by  fraud  in  fact, 
but  authorizing  insured  to  collect  difference 
between  premium  paid  and  that  which 
would  have  been  collected  had  true  age  been 
given,  held  not  applicable  to  fraternal  bene- 
fit societies  as  defined  by  id.  §  1822.  Krause 
V.  Modern  Woodmen  of  America,  133  Iowa, 
241,  110  NW  452.  Section  held  to  cover  all 
cases  where  association  or  company  has 
power  to  insure  person  to  Avhom  policy  or 
certificate  is  issued.  Id.  Allegations  of  an- 
swer held  insufficient  to  put  in  issue  al- 
legations of  petition  that  defendant  was 
life  insurance  and  beneficial  society,  and 
hence  demurrer  to  answer  setting  up  breach 
of  warranty  on  ground  that  it  was  not  al- 
leged  that    insured    knew    that   statement   as 

9Curr.  L.— 92. 


to  age  was  false  was  properly  sustained.  Id. 
Claim  that  contract  wa?  ultra  vires,  and 
hence  that  statute  was  inapplicable,  because 
member  was  in  fact  forty-seven  years  of 
age,  though  he  stated  that  he  was  forty- 
four,  and  by-laws  prohibited  insurance  of 
anyone  over  forty-five,  held  untenable,  since 
Code,  §  1789,  authorizes  assessment  com- 
panies to  insure  persons  between  sixteen 
and  forty-five,  and  there  was  no  presump- 
tion that  articles  of  incorporation  were  like 
by-laws,  and  no  allegation  as  to  provisions 
of  articles,  and  provisions  of  by-laws  could 
be  waived.  Id.  Held  that  difference  in 
rate  of  premium,  if  anj',  could  be  taken  into 
account  in  determining  amount  of  indem- 
nity to  which  beneficiary  vras  entitled.  Id. 
"I'erms  of  contract  and  not  nature  of  society 
determine  whether  exemptions  from  gen- 
eral insurance  laws  in  favor  of  fraternal 
benefit  associations  apply,  and  hence  asso- 
ciation executing  contract  not  authorized  by 
statute  relating  to  such  associations  is  not 
entitled  to  such  exemptions.  Wilson  v. 
General  Assembly  of  American  Benev.  Ass'n, 
125  Mo.  App.  597,  103  SW  109.  Where  con- 
tract designated  member's  legal  representa- 
tive as  beneficiary,  though  such  designation; 
was  not  authorized  by  P^ev.  St.  1899,  §  2823, 
in  force  when  certificate  was  issued,  or 
§  1408,  in  force  at  member's  death,  held", 
that  §  7S90,  providing  that  no  misrepresen- 
tation shall  avoid  policy  unless  matter  mis- 
represented actually  contributes  to  contin- 
gency or  event  on  which  policy  is  to  be- 
come due  and  payable,  applied  notwith- 
standing fact  that  §  1408  exempts  fraternal: 
benefit  associations  from  operation  of  gen_ 
eral  insurance  law.«5.  Id.  Sess.  Laws  1899, 
p.  195,  c.  115,  §  1,  construed,  and  held  that 
Rev.  St.  1895,  art.  3096aa.  providing  that 
any  provision  in  contract  of  insurance  that 
untrue  answers  or  statements  in  applica- 
tion shall  render  contract  void  or  voidable 
shall  be  of  no  effect  and  shall  be  no  de- 
fense to  action  on  policy  unless  it  is  shown 
that  matter  or  thing  misrepresented  contrib- 
uted to  risk,  etc.,  does  not  apply  to  frater- 
nal and  beneficiary  associations.  Modern 
Order  of  Praetorians  v.  Hollmig  [Tex.]  18 
Tex.  Ct.  Rep.  806,  103  SW  476,  rvg.  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  969,  103  SW  474. 
95.  Warranties  must  be  literally  fulfilled. 
Court  of  Honor  v.  Clark,  125  111.  App.  490. 
Statement  in  application  as  to  age  held  war- 
ranty. Krause  v.  Modern  Woodmen  of 
America,  133  Iowa,  199,  110  NW  452.  Where 
answers  in  application  which  was  made  part 
of  certificate  were  made  warranties,  held 
that  their  truthfulness  was  condition  prece- 
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have  that  effect  only  if  intentionally  false  and  material  to  the  risk.^^  Warranties 
are  not  favored,  and,  in  case  of  doubt,  statements  in  the  application  will  be  deemed 
representations  rather  than  warranties.^'^ 

The  contract  generally  provides  that  it  shall  be  void  if  the  insured  makes  false 
statements  as  to  his  age  ^^  or  the  condition  of  his  health.^^ 

(§5)  E.  Dues  and  assessments.^^^'"-^-^-"^^ — It  is  generally  provided  that 
the  insurance  shall  be  forfeited  in  case  dues  and  assessments  are  not  paid  when  due.^ 
A  valid  tender  within  the  time  prescribed  is  sufficient.^  Notice  of  assessments 
must  be  given  when  the  contract  requires  it,  and  in  the  manner  and  form  pre- 
scribed.^ WTiere  no  method  of  payment  is  prescribed,  payment  in  accordance 
with   an   established   custom   precludes   forfeiture.'*     Payment   made   to    a   person 


dent  to  enforcement  of  contract,  so  that  cer- 
tificate was  void  if  answer  was  false 
whether  matter  was  material  to  risk  or 
not.  Modern  Woodmen  of  America  v.  Angle 
[Mo.  App.]  104  SW  297.  Answer  as  to  when 
and  for  what  insured  had  previously  con- 
sulted   physician    held    material    to    risk.     Id. 

96.  Held  incumbent  on  defendant  to  de- 
feat recovery  because  of  false  misrepre- 
sentations to  show  that  they  were  fraudu- 
lent. Court  of  Honor  v.  Clark,  125  111.  App. 
490. 

97.  Declarations  of  deceased  in  applicg,- 
tion  as  to  her  condition  of  health  held  rep- 
resentations, though  word  "warrant"  was 
used.  Court  of  Honor  v.  Clark,  125  111.  App. 
490. 

98.  Evidence  held  to  support  finding  that 
member  did  not  misrepresent  his  age  in  ap- 
plication. Edmonds  v.  Modern  Woodmen  of 
America,  125  Mo.  App.  214,  102  SW  601.  Mis- 
statements as  to  age,  whether  regarded  as 
warranties  or  misrepresentations,  held  to 
have  worked  forfeiture,  they  being  material 
to  risk  and  having  been  conclusively  made 
so  by  express  agreement  that  certificate 
should  be  void  and  all  payments  thereunder 
forfeited  if  they  were  untrue.  Elliott  v. 
Knights  of  Modern  Maccabees  TWash.]  89 
P  929.  Charge  assuming  that  because  a 
husband  acted  for  his  wife  in  applying  for 
membership  for  both  himself  and  his  wife 
any  false  representations  which  he  may 
have  made  with  reference  to  his  own  age, 
etc.,  affected  equally  membership  of  his 
wife,  held  erroneous.  Schwartz  v.  St.  Eliza- 
beth Roman  &  Greek  Catholic  Union,  9  Ohio 
C.  C.   (N.  S.)    337. 

99.  Is  not  false  representation  for  mar- 
lied  woman  to  sign  health  certificate  stat- 
ing that  she  is  in  sound  bodily  health  when 
she  is  pregnant,  if  certificate  is  otherwise 
true.  Merriman  v.  Grand  Lodge,  Degree  of 
Honor  [Neb.]  110  NW  302.  Certificate  held 
simply  warranty  that  applicant  was  in 
sound  bodily  health  when  she  signed  it.  Id. 
Married  woman  is  not  bound  to  inform  com- 
pany that  issues  policies  on  lives  of  mar- 
ried women  of  evidence  of  pregnancy  dis- 
covered after  her  physical  examination  and 
application  and  before  final  approval  of  ap- 
plication. Id.  Intentionally  false  answer  to 
question  whether  applicant  had  ever  had 
disease  of  insanity  held  to  preclude  recov- 
ery. Mudge  V.  Supreme  Ct.,  I.  O.  F.  [Mich.] 
14  Det.  Leg.  N.  515,  112  NW  1130.  Evidence 
held  to  establish  insured's  previous  insanity 
and   his   knowledge   and    fraudulent   conceal.  I 


ment  of  same.  Id.  Where  policy  and  phy- 
sician's certificate  were  sufficient  to  show 
breach  of  contract,  failure  of  defendant  to 
offer  by-laws  in  evidence  held  not  fatal  to 
defense.  Id.  Where  application  mad©  part 
of  contract  warranted  that  statements 
tlierein  were  true  and  accurately  recorded 
by  medical  examiner,  that  no  facts  known 
to  insured  affecting  risk  were  withheld,  and 
contained  agreement  that  false  statement 
or  suppression  should  forfeit  all  rights  to 
benefits,  held  that  false  statements  therein 
as  to  previous  condition  of  health,  and  sup- 
pression of  fact  that  insured  had  previously 
suffered  from  inflammatory  rheumatism, 
wliich  was  indirect  cause  of  his  death,  pre- 
cluded recovery  on  certificate.  Loehr  v.  Su- 
preme Assembly,  Equitable  Fraternal  Union 
[Wis.]    112    NW    441. 

1.  See  §  5G,  post,  for  full  treatment  of 
this  question. 

2.  Where  son  had  for  some  months  paid 
father's  dues  to  proper  officer,  w^ho  had  ac- 
cepted them,  held  tliat  subsequent  bona  fide 
tender  by  son  of  dues  to  said  officer,  who 
positively  refused  to  receive  them,  pre- 
vented forfeiture  for  nonpayment,  it  being 
unnecessary  to  repeat  tender  in  such  case. 
Starnes  v.  Atlanta  Police  Relief  Ass'n  [Ga. 
App.]    58    SE    481. 

3.  Under  constitution  of  order,  held  that 
publication  of  notice  in  official  organ  did 
not  dispense  with  necessity  of  sending  no- 
tice to  insured.  Grand  Legion  of  111.,  Select 
K.  of  A.  V.  Beaty,  224  111.  346,  79  NE  565, 
afg.  117  111.  App.  657.  Where  by-laws  pro- 
vided that  ex-members  of  police  force 
should  have  thirty  days  after  notice  in 
which  to  pay  assesssments,  held  that  asso- 
ciation was  bound  to  give  notice  before  it 
could  expel  members  for  nonpayment.  Lock- 
ney  v.  Police  Beneficiary  Ass'n,  217  Pa.  568, 
IKJ  A  844.  lieading  notice  in  police  station 
lield  not  notice  to  ex-members.  Id.  Post- 
ing notice  on  bulletin  board  in  station 
house  held  not,  as  matter  of  law,  notice 
to  ex-members.  Id.  In  absence  of  provis- 
ion as  to  method  of  giving  notice  to  ex- 
members,  question  whether  custom  to  give 
sucli  notice  by  posting  copy  of  call  for  as- 
sessment on  bulletin  board  In  police  sta- 
tion was  sufficiently  established  to  charge 
member  with  notice  held  for  jury.  Id.  Cus- 
tom to  be  binding  must  have  existed  so 
long  as  to  have  become  generally  known, 
p.nd  must  be  clearly  and  distinctly  proved. 
Id. 

4.     Where  It  was  custom  of  collecting^  of- 
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other  than  the  one  designated  to  receive  it  will  not  prevent  a  suspension  unless 
he  pays  the  same  over  to  the  association  within  the  time  specified.^  Payments 
should  generally  be  applied  to  the  oldest  overdue  premium.^  A  member  cannot 
be  regarded  as  in  arrears  until  an  advance  payment  made  by  him  has  been  applied 
upon  some  assessment.'^ 

(§5)  F.  Modification  and  alteration  of  contract  or  its  terms.^^^  "^  ^-  ^-  ^'^^'^ — • 
A  general  agreement  to  be. bound  by  regulations  or  by-laws  subsequently  adopted 
authorizes  only  such  changes  as  are  lawf ul,®  and  reasonable/  and  as  do  not  interfere 
with  the  vested  rights  of  the  member.^"  There  is  a  conflict  of  authority  as  to 
"whether  it  authorizes  an  increase  in  the  assessment  rate,"  or  the  adoption  of  a  by- 


ficer  to  receive  remittances  at  certain  post 
office,  which  was  designated  as  his  address 
on  his  official  stationery,  held  that  remit- 
tance of  assessment  addressed  to  him  at 
said  office  and  reachingr  there  on  day  it  be- 
came due  was  payment  of  assessment  pre- 
venting suspension  of  member  and  cancel- 
lation of  certificate,  though  agent  did  not 
receive  it  until  later  owing  to  fact  that  lie 
had  changed  his  post  office  address  without 
knowledge  of  member  or  beneficiary.  Van. 
cura  V.  Zapadni  Cesko  Bratrska  Zednota 
[Neb.]    Ill  NW   845. 

5.  Sending  draft  to  former  collector  of 
lodge  who  had  resigned  held  not  payment 
to  lodge,  it  not  appearing  that  he  paid  same 
over  to  lodge.  Supreme  Lodge  of  Path- 
finder v.  Johnson  [Tex.  Civ.  App.]  19  Tex. 
Ct    Rep.    656,    104    SW   508.  » 

6.  Jury  held  to  have  properly  applied 
payment  to  past  due  assessment,  which  jiar- 
ties  mistakenly  supposed  had  been  paid 
rather  than  to  subsequent  ones.  Munn  v. 
Masonic  Life  Ass'n,  115  App.  Div.  855.  101 
NTS   91. 

7.  Where  advance  assessment  is  exacted 
prior  to  initiation.  Trotter  v.  Grand  Lodge 
of  Iowa  Legion  of  Honor,  132  Iowa,  513,  109 
NW   1099. 

8.  Agreement  that  laws  thereafter  adopted 
should  be  basis  of  contract  held  to  mean 
laws  which  association  had  right  to  adopt 
and  not  to  authorize  changes  in  rate  of  r\'>- 
sessments  which  law  of  its  organization  did 
not  permit.  Wineland  v.  Kniglits  of  Macca- 
bees of  the  World,  148  Mich.  608,  14  Det.  Leg. 
N.  345,  112  NW  696.  Association  held  to  have 
no  power,  under  law  of  its  organization,  to 
change  provisions  of  contract  as  to  assess- 
ments by   amendment   of   by-laws.      Id. 

9.  Binding  if  reasonable.  Scow  v.  Supreme 
Council,  Royal  League,  223  111.  32,  79  NE  42. 
Must  be  reasonable  Wineland  v.  Knights  of 
Maccabees  of  the  World,  148  Mich.  608,  14 
Det.  Leg.  N.  345  112  NW  696:  01?ion  v.  Court 
Of  Honor,  100  Minn.  117,  110  NW  374.  Sub- 
sequently enacted  statute  and  by-laws  pro- 
viding that  beneficiary  must  be  within  desig- 
nated classes  at  time  of  member's  death  held 
to  preclude  recovery,  though  beneficiary  was 
eligible  when  designated.  Murphy  v.  Nowak, 
223  111.  301.  79  NE  112,  rvg.  127  III.  App.  125. 
Any  amendment  which  entirely  clianges 
scheme  of  insurance  and  makes  radical  de- 
parture from  fundamental  plan  is  unreason- 
able. Chicago,  etc.,  R.  Co.  v.  Hendricks,  125 
HL  App.  580.  Amendment  requiring  personal 
representative  of  deceased  member  of  rail- 
road employes'  relief  association  to  obtain 
releases  of  all  claims  for  damages  against 
railroad    for    member's    death    as    condition 


precedent  to  right  to  recover  benefits  held 
unreasonable.  Id.  By-law  limiting  time 
within  which  action  could  be  brought  on  cer- 
tificate held  invalid  as  to  certificates  issued 
before  its  promulgation.  Attorney  General 
V.  Supreme  Council  A.  L.  H.  [Mass.]  81  NE 
966. 

10.  Is  no  vested  right  to  have  contract 
remain  unchanged,  if  change  is  reasonable. 
Scow  V.  Supreme  Council,  Royal  League,  223 
111.  32,  79  NE  42.  Vested  rights  cannot  be 
impaired.  Mock  v.  Supreme  Council  of  Royal 
Arcanum,  121  App.  Div.  474,  106  NTS  155. 

Held  valid:  Where  there  was  no  provision 
exempting  member  entitled  to  benefit  on 
reacliing  age  of  70  from  payment  of  assess- 
ment after  reaching  that  age,  amendment  re- 
quiring continued  payment  of  assessments  as 
condition  of  receiving  such  benefit.  Wine- 
land V.  Knights  of  Maccabees  of  t!ie  World, 
148  Mich.  608,  14  Det.  Leg.  N.  345,  112  NW 
696.  Amendment  requiring  delinquent  mem- 
ber to  carry  his  own  risk  for  30  days  after 
payment  of  arrearages.  Maxwell  v.  Theatri- 
cal Mechanical  Ass'n,  54  Misc.  619,  104  NYS 
815. 

Held  void:  Agreement  held  not  to  bind 
member  to  submit  to  an  elimination  of  old 
age  benefits  provided  for  by  contract  but 
only  to  reasonable  fixing  of  part  of  endow- 
m.ent  which  he  should  receive.  Wineland  v. 
Knights  of  Maccabees  of  the  World,  148  Mich. 
608,  14  Det.  Leg.  N.  345,  112  NW  696.  Amend- 
ment avoiding  certificates  of  those  engaging 
in  sale  of  intoxicating  liquor  at  retail,  there 
being  originally  no  restrictions  on  occupa- 
tion. Ayers  v.  Grand  Lodge,  A.  O.  U.  W.,  188 
N.  Y.  280,  80  NE  1020,  afg.  109  App.  Div.  919, 
95   NYS   1112. 

11.  Provision  for  levying  fewer  assess- 
ments at  increased  rate,  whether  intended  to 
procure  same  sum  in  different  way  or  to  in- 
crease contributions  over  present  necessities 
and  to  accumulate  a  fund,  held  valid  if  rea- 
sonable and  proportional,  young  and  old 
alike  contributing,  it  being  lawful  to  increase 
number  of  assessments  to  meet  demands 
from  death  of  members.  Wineland  v.  Knights 
of  Maccabees  of  the  World,  148  Mich.  608,  14 
Let.  Leg.  N.  345,  112  NW  696.  Increased  as- 
sessments held  not  unreasonable  in  view  of 
conditions.  Id.  Reasonable  increase  held 
not  breach  of  contract  and  not  to  violate 
vested  rights.  Conner  v.  Supreme  Command- 
ery  Golden  Cross,  117  Tenn.  549,  97  SW  306. 
Increase  held  reasonable.  Id.  By-law  pro- 
viding that  members  of  certain  degree  sliould 
pay  same  amount  on  each  assessment  there- 
after while  member  of  order  held  to  mean 
simply  that  rate  would  not  be  increased  ex- 
cept under  rules  and  by-laws  of  the  company. 
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law  providing  for  a  forfeiture,  or  a  decrease  in  the  amount  of  benefits,  in  case  of 
suicide. ^^  In  some  states  the  reasonableness  of  an  amendment  to  tlie  by-laws  of  a 
purely  voluntary  unincorporated  association  cannot  be  inquired  into.^^  Amendments 
within  a  reserved  power  to  amend  in  a  specified  particular  are  valid.^* 

Changes  will  not  ordinarily  be  deemed  retroactive  unless  they  so  provide,  either 
expressly  or  by  necessary  implication.^^ 

(§  5)  G.  Rescission,  forfeiture,  cancellation,  and  avoidance.^^^'^  ^■'^- '^''^" — 
Provision  is  generally  made  for  a  forfeiture  of  the  contract  for  breach  of  warranty 
or  misrepresentation,^^  and  for  a  forfeiture  or  a  suspension  of  a  member  for  a  fail- 
ure to  pay  assessments  when  due,^^  or  in  case  the  member  has  been  in  default  ii> 


and  not  to  prevent  raise  in  rates  otherwise 
authorized,  said  degree  being  merely  initiat- 
ing degree.     Id. 

12.  Subsequently  enacted  by-law  limiting 
liability  to  half  face  value  of  certificate  in 
case  of  suicide  held  reasonable  and  binding. 
Scow  V.  Supreme  Council,  Royal  League,  223 
111.  32,  79  NE  42.  Certiflcate  made  suicide 
while  sane  or  insane  a  defense,  except  that 
assessments  paid  would  be  returned,  but  con- 
stitution provided  that  after  two  years  cer- 
tificate should  be  incontestable  except  for 
certain  specified  causes  of  which  suicide  was 
not  one.  After  member  had  paid  assess- 
ments for  more  than  two  years  society  which 
had  power  under  contract  to  make  all  rea- 
sonable changes,  adopted  by-law  reducing 
amount  to  be  paid  in  case  member  committed 
suicide.  Held  that  by-law  was  invalid  as  to 
such  certificate  as  iinpairing  obligation  of  a 
contract.  Court  of  Honor  v.  Hutchens  [Ind. 
App.]  82  N.  E.  89.  Same  amendment  held  in- 
valid in  same  case  on  former  appeal  to  differ- 
ent division  of  appellate  court.  Court  of 
Honor  v.  Hutchens  [Ind.  App.]  79  NE  409. 
Where  by-laws  originally  provided  that 
benefit  of  member  committing  suicide  would 
not  be  paid  unless  he  was  at  time  under 
treatment  for  insanity,  held  that  amendment 
after  certiflcate  was  issued  limiting  benefit 
in  case  of  suicide  to  5  per  cent  of  face  of 
certificate  for  each  year  of  continuous  mem- 
bership was  unreasonable  and  void  as  to 
then  existing  members.  Olson  v.  Court  of 
Honor.  100  Minn.  117,  110  NW  374.  Where 
original  by-law  provided  that  suicide  of 
member  within  5  years  after  his  admission 
should  bar  recovery,  held  that  subsequent 
amendment  giving  beneficiary,  in  all  cases  of 
suicide,  twice  amount  of  assessments  paid 
by  member  could  not  be  given  retrospective 
operation,  but  that  beneficiary  of  one  who 
commited  suicide  after  he  liad  been  member 
for  5  years  was  entitled  to  recover  full 
amount  of  certificate.  Zimmerman  v.  Su- 
preme Tent  of  Knights  of  the  Maccabees  of 
the  World,   122  Mo.  App.  591,  99  SW  817. 

13.  Constitution  and  by-laws  are  the  con- 
tract between  parties,  and  their  provisions, 
if  not  illegal,  immoral,  or  contrary  to  public 
policy,  must  be  upheld  whether  reasonable  or 
not.  Maxwell  v.  Theatrical  Mechanical  Ass'n, 
54  Misc.  619,  104  NYS  815. 

14.  Where  by-laws  contained  general  res- 
ervation of  power  to  amend,  and  in  applica- 
tion member  agreed  to  be  bound  by  laws  of 
order  then  in  force  or  thereafter  adopted, 
and  that  he  should  forfeit  membership  and 
benefits  If  he  engaged  in  any  occupation 
deemed  extrahazardous  by  board  of  directors 
or    their    successors,     held    that    regulation 


classing  occupation  of  switchman  as  extra- 
hazardous was  binding  on  member,  though 
adopted  after  he  became  member,  and  thougli 
such  occupation  was  not  so  classed  when  ap- 
plication was  made.  Gienty  v.  Knights  of 
Columbus,  105  NYS  244.  Where  by-laws  did 
not  limit  rate  of  assessment  and  expressly 
provided  for  extra  assessments,  held  that 
amendment  increasing  assessment  rates, 
which  was  necessary  to  preserve  life  of  so- 
ciety and  effectuate  purposes  for  which  it 
was  organized,  was  witlain  contemplation  of 
parties  and  did  not  interefere  with  vested 
contract  rights.  Mock  v.  Supreme  Council  of 
Royal  Arcanum,  121  App.  Div.  474,  106  NYS 
155. 

15.  Held  retroactive:  By-law  limiting  lia- 
bility to  half  face  value  of  certificate  in  case 
of  suicide  held  broad  enough  to  embrace  all 
members  without  regard  to  time  when  they 
became  such.  Scow  v.  Supreme  Council, 
Royal  League,  223  111.  32,  79  NE  42. 

Held  not  retroactive:  Changes  as  to  bene- 
fits in  by-laws,  particularly  in  view  of  pro- 
vision in  statute  prohibiting  changes  affect- 
ing existing  contracts.  Guthrie  v.  Supreme 
Tent  K.  of  M.  of  W.  [Cal.  App.]  87  P  405. 
Amendment  of  charter  restricting  right  to 
designate  beneficiaries,  there  being  no  re- 
served power  to  amend  and  nothing  therein 
to  show  intention  that  it  should  operate  ret- 
rospectively. Brown  v.  Grand  Fountain  of 
U.  O.  of  True  Reformers,  28  App.  D.  C.  200. 
Ainendment  changing  classes  of  beneficiaries. 
Cigar  Makers'  International  Union  v. 
Huecker,  123  111.  App.  336.  State  statutes, 
act  of  congress,  and  by-laws  prescribing 
who  might  be  designated  as  beneficiaries. 
Supreme  Lodge  K.  of  P.  v.  Reyman,  126  111. 
App.  482.  St.  1905,  p.  150,  c.  2-23,  enlarging 
rights  of  designation  of  beneficiaries  and 
providing  that  benefits  may  be  made  pay- 
able in  such  manner  as  by-laws  sliall  pro- 
vide, Avithin  prescribed  limits,  held  inappli- 
cable where  by-laws  changing  provisions  in 
that  respect  did  not  go  into  effect  until  after 
member's  death,  at  which  time  widow's 
right  to  fund,  because  of  absence  of  desig- 
nated beneficiary  competent  to  take,  vested. 
Spear  v.  Boston  Relief  Ass'n  [Mass.]  81  NE 
196. 

10.     See   §   5D,  ante. 

17.  Provision  for  forfeiture  for  nonpay- 
ment of  annual  dues  held  to  apply  to  mem- 
bers joining  at  any  time  during  year  who 
failed  to  pay  pro  rata  part  of  annual  dues  for 
which  they  were  liable.  Morrison  v.  Mutual 
Benev.  Ass'n  [S.  C]  59  SB  27.  Failure  to  pay 
dues  to  lodge  or  its  collector  within  time 
specified  held  to  warrant  suspension.  Su- 
preme Lodge  of  Pathfinder  v.  Johnson  [Tex. 
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their  payment  for  a  specified  time  thereafter.^^  In  the  absence  of  any  stipulation  in 
the  contract  for  a  forfeiture  for  nonpayment,  the  certificate  will  remain  in  force 
during  the  lifetime  of  the  insured,  however  delinquent  he  may  be.^^  The  validity  and 
effect  of  provisions  requiring  members  of  an  employe's  relief  association  to  release 
all  claims  for  damages  against  the  employer  as  a  condition  precedent  to  the  recovery 
of  benefits  is  treated  elsewhere. ^° 

In  order  to  enforce  a  forfeiture  the  association  must  show  compliance  with  the 
provisions  authorizing  it.^^  Whether  provisions  for  forfeiture  are  self-executing  or 
require  some  affirmative  action  to  render  them  effective  is  a  question  of  construc- 
tion and  depends  entirely  on  the  terms  of  the  contract.-^    If  they  are  not,  an  election 


Civ.  App.]  19  Tex.  Ct.  Rep.  656,  104  SW  508. 
Provisions  that  nonpayment  of  assessments 
sliall  ipso  facto  work  forfeiture  witiiout  no- 
tice will  be  enforced.  Gruwell  v.  National 
Council  of  K.  &  L.  of  S.  [Mo.  App.]  104  SW 
.SS4.  Even  if  decedent  ever  became  member, 
held  that  he  was  suspended  for  nonpayment 
of  assessment,  amount  of  one  assessment 
paid  by  him  being-  applicable  to  assessment 
for  month  in  which  lodge  was  instituted. 
Supreme  Lodge  K.  &  L.  of  H.  v.  Johnson 
[Ark.]  99  SW  834.  Evidence  held  to  show 
that  assessment  was  not  paid  within  time 
prescribed.  Woodmen  of  the  World  v.  Jack- 
son, 80  Ark.  419,  97  SW  673.  By-law  pro- 
viding for  suspension  of  member  for  non- 
payment of  monthly  per  capita  tax  without 
further  notice  than  that  imparted  by  by-law 
is  reasonable  and  valid.  Nelson  v.  Modern 
Brotherhood  of  America  [Neb.]  110  NW  1008. 
By-laws  held  to  provide  for  suspension  for 
nonpayment  of  mortuary  assessments  after 
notice,  and  for  nonpayemnt  of  per  capita  tax 
on  or  before  last  day  of  month,  either  with 
or  without  notice.     Id. 

18.  Membership  held  forfeited  under  pro- 
vision declaring  that  every  person  one  year 
or  more  in  arrears  for  dues,  etc.,  should  for- 
feit membership.  Odd  Fellows  Ben.  Ass'n  v. 
Burton  [Ark.]  104  SW  163.  Certificate  con- 
strued and  held  that  it  was  forfeited  by 
member  becoming  four  weeks  in  arrears  in 
payment  of  dues.  Singleton  v.  Progressive 
Ben.  Ass'n  [S.  C]  58  SE  609.  Where  consti- 
tution provided  that  any  member  whose  dues 
remained  unpaid  for  two  months  should  be 
dropped  from  roll  and  lose  all  claim  to  mem- 
liership,  held  that  member  could  not  be 
dropped  until  two  months  after  default,  and 
order  entered  upon  minutes  declaring  mem- 
btr  dropped  as  being'  two  months  in  arrears 
was  ineffective  where  dues  liad  not  at  that 
time  been  unpaid  for  two  months.  Starnes  v. 
Atlanta  Police  Relief  Ass'n  [Ga.  App.]  58  SE 
481.  Evidence  held  not  to  show  that  mem- 
ber had  been  in  default  for  eight  weeks  so  as 
to  work  forfeiture,  even  if  provision  for  such 
forfeiture  was  self-executing.  Cigar  Makers' 
International  Union  v.  Huecker,  123  111.  App. 
o36.  Member's  dues  held  not  to  have  been 
unpaid  "for  over  3  months"  at  time  of  his 
death  so  as  to  preclude  beneficiary  from  re- 
covering death  benefits,  where  she  tendered 
amount  due  after  his  death  and  before  ex- 
piration of  3  months.  O'Keefe  v.  Barry 
Benevolent  &  Athletic  Ass'n  [N.  J.  Law]  66 
A  601.  Member  held,  in  legal  contemplation, 
"clear  of  all  debts  on  tlie  books  of  the  asso- 
ciation" on  date  of  payment  of  judgment  for 
sick  benefits  recovered  by  him  against  asso- 
ciation,   judgment   being  conclusive    on   that 


question  in  subsequent  action  for  death  bene- 
fits, since  such  indebtedness  would  have  been 
complete  defense,  and  it  being  duty  of  asso- 
ciation under  P.  L.  1898,  p.  574,  §§  60,  61,  to 
set  off  any  indebtedness  in  former  action, 
and  constitution  of  association  providing  for 
deduction  of  dues  accruing  during  payment 
of  sick  benefits  from  amount  so  paid. 
O'Keefe  v.  Barry  Benevolent  &  Athletic  Ass'n 
[N.  J.   Law]    66   A  601. 

19.  Contract  is  not  assurance  for  single 
year  with  privilege  of  renewal  on  payment 
jpf  as.sessinents,  but  an  entire  contract  con- 
sideration for  which  is  payable  in  instal- 
ments. Gruwell  v.  National  Council  of  K.  & 
L.  of  S.  [Mo.  App.]  104  SW  884.  Defendant 
claiming  forfeiture  has  burden  of  pleading 
and  proving  provision  authorizing  it  and  that 
it  actually  occurred.     Id. 

20.  See  7  C.  L.  1794.  See  Master  and  Serv- 
ant,  §   3A,  8  C.  L.  861. 

31.  Where  under  constitution  directors 
could  not  order  assessment  until  there  was 
at  least  one  death  benefit  unpaid  and  there 
was  less  than  specified  sum  in  surplus  ac- 
count, held  that,  in  order  to  enforce  forfeit- 
ure for  failure  to  pay  assessment,  it  must  be 
made  to  appear  that  such  contingency  ex- 
isted when  assessment  was  ordered,  and 
hence  that  it  was  necessary.  Mutual  Aid 
Ass'n  V.  Hogan,   124  111.  App.   447. 

22.  Held  self-execii'ting:  Provision  for 
suspension  for  nonpayment  of  assessments. 
National  Council  Knights  &  Ladies  of  Secu- 
rity V.  Burch,  126  111.  App.  15;  Catholic  Order 
of  Foresters  v.  Lynch,  126  111.  App.  439.  Con- 
dition tliat  if  member  should  become  so  far 
intemperate  in  use  of  alcoliolic  drinks  as  to 
permanently  impair  his  health  or  to  produce 
delirium  tremens,  certificate  should  be  void, 
and  all  moneys  paid  and  all  benefits  should 
be  forfeited.  Modern  Woodmen  of  America 
V.  Breckenridge   [Kan.]   89  P  661. 

Held  not  self-executing:  Neither  provision 
that  no  member  should  be  entitled  to  bene- 
fits who  had  not  paid  dues  and  assessments 
in  advance,  nor  provision  that  any  member 
whose  dues  remained  unpaid  for  two  months 
should  be  dropped  from  roll  and  lose  all 
claim  to  membership,  held  to  ipso  facto  work 
forfeiture,  but  some  judicatory  or  affirmative 
action  by  association,  declaring  member  sus- 
pended or  expelled,  was  necessary.  Starnes 
V.  Atlanta  Police  Relief  Ass'n  [Ga.  App.]  58 
SE  481.  Act  of  secretary  in  marking  default- 
ing member  as  "suspended"  held  not  to 
amount  to  affirmative  action  of  association. 
Id  ^\'here  contract  expressly  confers  right 
to  avoid  it  for  breach  of  warranty,  such  a 
breach  does  not  ipso  facto  render  contract 
void  from  beginning  but  renders   it  voidable 
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to  forfeit  must  be  made  within  a  reasonable  time."^  In  case  of  a  rescission  the  in- 
surer must  restore,  or  offer  to  restore,  everything  of  value  received  by  it  under  the 
contract,-*  in  the  absence  of  a  provision  therein  to  the  contrary,-^  or  unless  resto- 
ration has  been  rendered  impossible  by  the  wrongful  acts  of  the  member.'* 

To  effectuate  a  cancellation  by  agreement,  fairness  and  a  strict  compliance  with 
the  laws  of  the  other  must  be  shown.-' 

(§5)  H.  Waiver,  estoppel,  and  reinstatement.^^^'' ^•^■'^'^* — In  the  matter 
of  estoppel  and  waiver,  fraternal  benefit  societies  are  generally  governed  by  the  same 
rules  of  law  as  old  line  insurance  companies.^*  Forfeitures  are  not  favored,  and 
slight  evidence  of  waiver  or  estoppel  is  sufficient. -°  The  society  may  waive  its  by- 
laws or  estop  itself  from  enforcing  them,  provided  it  does  not  thereby  enter  into  a 
contract  forbidden  by  its  charter,^*'  though  it  has  been  held  that  the  officers  cannot 
waive  by-laws  relating  to  the  substance  of  a  contract  between  an  individual  member 
and  his  associates  in  their  corporate  capacity.^^  Any  acts,  declarations,  course  of 
dealing,  or  conduct  on  the  part  of  the  association  leading  a  member  to  believe  that  a 
strict  performance  of  the  terms  and  conditions  of  his  contract  will  not  be  insisted 
upon  will  preclude  it  from  thereafter  claiming  a  forfeiture  for  failure  to  strictly  per- 
form,^^  provided  it  acts  with  knowledge  of  the  facts.^^     Thus,  the  receipt  and  reten- 


only  at  election  of  association.  Modern 
Woodmen  v.  Vincent  [Ind.  App.]  80  NE  427. 
Breach  of  warranty  as  to  insured's  age, 
which  did  not  affect  amount  of  premium  to 
be  paid  by  him,  held  not  to  preclude  recovery 
where  answer  failed  to  allege  election  by  in- 
surer to  avoid  policy  or  any  facts  tending  to 
show  such  election.  Id.  Held  that  member- 
ship could  not  be  forfeited  against  will  of 
member  by  delinquency  ipso  facto,  but  he 
must  first  be  given  an  opportunity  to  justify 
himself,  and  this  must  be  followed  by  some 
action  by  society  looking  to  severance  of 
relations  between  society  and  member. 
Schwartz  v.  St.  Elizabeth  Roman  and  Greek 
Catholic  Union,  9  Ohio  C.  C.    (N.  S.)    337. 

23.  Modern  "Woodmen  of  America  v.  Vin- 
cent  [Ind.  App.]    82  NE  475,  80  N.  E.   427. 

24.  Demurrer  to  answer  showing  breach 
authorizing  rescission  held  properly  sus- 
tained where  it  did  not  state  facts  showing 
valid  election  to  rescind,  or  a  return  of  pre-" 
miums  or  willingness  to  return  them,  or  that 
none  had  been  received.  Modern  Woodmen 
of  America  v.  Vincent  [Ind.  App.]  82  NE 
475,  80  N.  E.  427.  Answer  relying  on  breach 
of  warranty  must  not  only  set  up  warranty 
and  breach  but  also  election  by  insurer  to 
avoid  policy  for  that  reason,  particularly 
where  warranty  was  in  regard  to  fact  im- 
material to  risk.  Id.  In  suit  to  cancel  bene- 
fit certificate  for  breach  of  warranty,  insured 
held  entitled  to  return  of  premiums  paid 
with  interest  thereon  at  6  per  cent.  Modern 
Woodmen  of  America  v.  Angle  [Mo.  App.] 
104  SW  297.  Failure  to  deposit  amount  of 
interest  in  court  held  not  reversible  error, 
no  deposit  being  necessary  in  equity,  since 
chancellor  may  compel  its  restoration  as 
condition    precedent   to   cancellation.     Id. 

25.  Where  contract  provided  that  all  as- 
sessments paid  should  be  forfeited  for  false 
statements  in  application,  held  that,  on  for- 
feiture of  certificate  during  member's  life- 
time for  fraudulent  misstatements  as  to  his 
age,  he  was  not  entitled  to  recover  premiums 
paid.  Elliott  v.  Knights  of  Modern  Macca- 
bees [Wash.]  89  P  929. 

26.  On     forfeiture     of     certificate     during 


member's  lifetime  because  of  fraudulent  mis- 
statements as  to  his  age,  held  that  he  was 
not  entitled  to  recover  premiums  paid,  the 
association  doing  business  on  current  cost 
plan,  and  all  such  assessments  having  been 
disbursed  in  payment  of  losses  as  soon  as  re- 
ceived. Elliott  v.  Knights  of  Modern  Macca- 
bees  [Wash.]   89  P  929. 

27.  Evidence  held  to  authorize  finding  that 
surrender  of  certificate  by  member  who  was 
insane  was  not  procured  by  fair  means. 
Wrightman  v.  Grand  Lodge  A.  O.  U.  W.,  121 
Mo.  App.  252,  98  SW  829.  Evidence  held  to 
sustain  finding  that  member  was  insane 
when  he  applied  for  and  received  his  with- 
drawal card.     Id. 

28.  Morgan  v.  Independent  Order  of  Sons 
&  Daughters  of  Jacob  [Miss.]  44  S  791;  Mor- 
rison V.  Mutual  Benev.  Ass'n  [S.  C]  59  SE  27. 
May  be  estopped  by  contract  in  same  manner 
as  private  individual.  Morgan  v.  Indepen- 
dent   Order    of    Sons    &    Daughters    of    Jacob 

[Miss.]   44  S  791. 

29.  Trotter  v.  Grand  Lodge  of  Iowa 
Legion  of  Honor,  132  Iowa.  513,  109  NW  1099. 

30.  May  waive,  or  estop  itself  from  rely- 
ing on,  by-law  prohibiting  insurance  of  per- 
sons over  45  years  old,  where  charter  con- 
tains no  such  limitation.  Edmonds  v.  Mod- 
ern Woodmen  of  America.  125  Mo.  App.  214, 
102  SW  601.  Provision  that  no  person  may 
be  insured  who  is  over  age  of  45  held  not 
to  render  contract  insuring  man  of  47  ultra 
vires,  where  statutory  limit  was  65.  Krause 
v.  Modern  Woodmen  of  America,  133  Iowa, 
199,  110  NW  452. 

31.  Officers  of  fraternal  society  organized 
for  mutual  protection  of  its  members  cannot 
waive  by-law  so  as  to  admit  persons  of  pro- 
hibited age  and  thereby  bind  societj'.  Elliott 
v.  Knights  of  Modern  Maccabees  [Wash.] 
89  P  92  9. 

32.  Waiver  does  not  depend  on  intention 
of  party  against  whom  it  is  asserted,  but  on 
effect  which  his  conduct  or  course  of  busi- 
ness has  had  on  other  party.  Trotter  v. 
Grand  Lodge  of  Iowa  Legion  of  Honor,  132 
Iowa,    513,    109    NW    1009. 

Provisions    as    to    eligribility:    Insurer    held 
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tion  of  assessments  by  the  association  pr  its  duly  authorized  agent,'*  with  knowledge 
of  facts  authorizing  a  forfeiture,  precludes  a  forfeiture  on  that  ground/^  and  the 
acceptance  of  overdue  assessments  is  a  waiver  of  the  delay  "^  and  precludes  reli- 


estopped  to  rely  on  provision  of  by-laws 
prohibiting'  insurance  of  persons  over  45. 
where  certificate  was  issued  and  dues  col- 
lected for  over  9  years,  though  date  of  mem- 
ber's birth  as  stated  in  application  showed 
that  he  was  over  45.  Edmonds  v.  Modern 
AVoodmen  of  America,  125  Mo.  App.  214,  102 
SW  601.  Where  application  stated  insured's 
age  as  between  44  and  45,  but  date  of  his 
birth,  as  stated  therein,  showed  that  he  was 
over  45,  held  that  inconsistency  was  suf- 
ficient to  put  association  on  inquiry  as  to  iiis 
true  age.  Id.  Same  held  true  if  statement  as 
whole  was  ambiguous  or  of  doubtful  mean- 
ing because  of  change  in  figures  showing 
date  of  birth.  Id.  Instruction  that  state- 
ment as  to  date  of  birth  would  control  state- 
ment as  to  age  held  Harmless,  even  if  er- 
roneous.     Id. 

Conditions  precedent  to  membership:  Elec- 
tion of  applicant  to  office  in  local  lodge  held 
not  waiver  of  provision  that  membership 
should  not  be  complete  until  applicant  was 
obligated  or  initiated,  where  he  was  never 
installed,  never  performed  any  of  duties  of 
office,  and  never  attended  any  meetings.  Su- 
preme Lodge  K.  &  L.  of  H.  v.  Johnson  [Ark.] 
99  SW  834.  Evidence  held  not  to  show  habit 
or  practice  on  part  of  association  or  local 
lodge  to  ignore  or  omit  requirement  of  adop- 
tion as  preliminary  to  recognition  of  appli- 
cant as  qualified  member,  or  that  such  recog- 
nition was  accorded  in  particular  case.  Bru- 
ner  v.  Brotlierhood  of  American  Yeomen 
[Iowa]   111  XV\^  977. 

Dues  and  assessments  (See,  also,  post,  this 
section):  Held  that  there  was  evidence 
tending  to  support  allegations  that  society 
had  permitted  payment  of  assessments  after 
they  were  due,  and  had  led  member  to  be- 
lieve that  conditions  of  payment  would  not  be 
insisted  upon,  so  that  it  was  error  to  give 
peremptory  instruction  in  favor  of  society. 
Lane  v.  Yeomen  of  America,  125  111.  App.  406. 
If  association  itself  or  by  its  agent  adopts 
method  of  business  whereby  assessments  are 
habitually  collected  and  received  after  they 
become  delinquent  according  to  strict  letter 
of  contract,  and  no  forfeiture  is  declared 
thereon,  but  such  members  are  recognized  as 
in  good  standing,  and  by  this  course  of  bus- 
iness members  have  reason  to  fairly  conclude 
that  insurer  does  not  insist  on  literal  compli- 
ance w^ith  terms  of  contract  in  this  respect, 
insurer  will  not  be  heard  to  deny  good  stand- 
ing of  member  who  has  depended  upon  cus- 
tom observed  by  agent  and  offered  to  pay 
assesssments  in  accordance  therewith. 
Trotter  v.  Grand  Lodge  of  Iowa  Legion  of 
Honor,  132  Iowa,  513,  109  NW  1099.  Defend- 
ant held  not  entitled  to  claim  forfeiture  in 
view  of  custom  of  financial  officer  of  local 
lodge.  Id.;  "Wood  v  Iowa  Legion  of  Honor,  133 
Iowa,  33,  110  NW  16  4.  Held  that  there  was 
some  evidence  to  go  to  the  jury  on  question 
of  waiver  of  forfeiture,  so  that  it  was  error 
to  charge  that  plaintiff  could  not  recover  be- 
cause of  forfeiture  and  ignore  doctrine  of 
waiver.  Morrison  v.  Mutual  Benev.  As.'^'n 
[S.  C]  59  SE  27.  Association  issued  joint 
certificate  to  two  persons  whereby  it  agreed 
to  pay  survivor  specified  sum  less  certain  de- 


ductions based  on  age  of  insured  at  his  death 
and  monthly  assesssment.  Subsequently,  by- 
law was  passed  increasing  assessments  and 
which,  if  applicable,  would  greatly  reduce 
indemnity  under  said  certificate.  Neither  of 
the  persons  insured  had  knowledge  of 
change,  but  they  continued  to  pay  assess- 
ments at  old  rate.  Held  that  even  though 
they  agreed  to  be  bound  by  subsequently  en- 
acted by-laws,  association,  by  accepting  pay- 
ments at  old  rate  w^ithout  objection,  waived 
enforcement  of  new  by-law  and  was  es- 
topped to  assert  it  against  survivor.  Boman 
v.  Bankers'  Union  of  the  World  [Kan.]  91 
P  49. 

Provision  as  to  suicide;  Stipulation  in  ap- 
plication avoiding  insurance  if  member  com- 
mitted suicide  within  three  years  held 
waived  by  issuance  of  certificate  providing 
that  it  should  be  incontestable  after  two 
years.  Harr  v.  Highland  Nobles  [Neb.]  110 
NW  713. 

33.  Acceptance  of  dues  and  giving  receipts 
therefor  held  not  waiver  or  forfeiture  for  en- 
gaging in  extrahazardous  employment,  where 
neither  association  nor  officers  had  knowl- 
edge or  notice  of  member's  change  of  occu- 
pation. Gienty  v.  Knights  of  Columbus,  105 
NYS  244.  Waiver  of  breach  of  warranty 
cannot  be  predicated  on  acts  of  agent  where 
he  has  no  knowledge  of  facts.  Loehr  v.  Su- 
preme Assembly  of  Equitable  Fraternal 
Union    [Wis.]    112   N'VS^  441. 

34.  For  agency  of  local  lodge  and  its  of- 
ficers, see  post,  this  section.  Supreine  sec- 
retary who  was  general  agent  of  society  to 
receive  dues,  and  who  had  power  to  reinstate 
members  suspended  for  delay  in  payment, 
held  to  have  power  to  waive  forfeiture  for 
delay  in  payments,  there  being  no  provision 
in  by-laws  to  contrary.  Reed  v.  Bankers' 
Union  of  the  World,  121  Mo.  App.  419,  99  SW 
55. 

35.  Evidence  held  insufficient  to  show  that 
defendant  accepted  assessments  with  knowl- 
edge that  insured  was  engaged  in  prohibited 
occupation.  Mutual  Protective  League  v. 
Langsdorf,  126  111.  App.  572.  Subordinate 
lodge  having  power  to  discipline  or  expel 
members  for  excessive  use  of  intoxicants 
held  to  have  waived  forfeiture  because  of 
such  use  ■where,  'svith  knowledge  of  facts,  it 
continued  to  receive  his  dues  and  in  all  other 
respects  to  treat  him  as  member  until  his 
death.  Modern  Woodmen  of  America  v. 
Breckenridge  [Kan.]  89  P  661.  Collection  of 
dues  and  assessments  from  member  con- 
victed of  felony,  by  clerk  of  local  lodge,  with 
full  knowledge  of  that  fact,  which  are  for- 
warded to  and  retained  by  supreme  lodge 
until  after  member's  death,  is  waiver  of  right 
to  forfeit  certificate  because  of  such  convic- 
tion. Pringle  v.  Modern  Woodmen  of  Amer- 
ica  [Neb.]    113  NW  231. 

36.  See,  also,  general  statement  of  rule, 
ante,  this  section.  Receipt  of  payments 
after  default  in  payment  is  waiver  of  default. 
Lane  v.  Yeomen  of  America,  125  111.  App.  406. 
Ipso  facto  suspension  for  nonpayment  held 
waived  by  acceptance  of  delinquent  assess- 
ment after  default  pursuant  to  like  course 
adopted  in  regard  to  previous  delinquent  as- 
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ance  on  a  provision  requiring  formal  reinstatement.^^  The  receipt  of  an  overdue 
assessment  has,  however,  been  held  not  to  estop  the  association  from  showing  that 
the  member  was  not  in  good  health  at  the  time  of  an  attempted  reinstatement, 
where  actual  good  health  was  made  a  condition  precedent  to  reinstatement,^^  and  the 
previous  acceptance  of  overdue  j^ayments  not  to  prevent  a  forfeiture  for  a  subse- 
quent default  when  the  insured  was  in  poor  health,^"  nor  does  a  custom  of  accept- 
ing overdue  assessments  from  a  member  during  his  lifetime  require  their  accept- 
ance from  the  beneficiary  after  the  member's  death.*"  Where  the  relationship  of 
the  beneficiary  appears  on  its  face,  the  issuing  of  a  certificate  and  the  acceptance 
of  dues  thereunder  precludes  the  insurer  from  asserting  that  the  beneficiary  was 
not  a  proper  person  to  be  designated.*^ 

Wliere  an  agent  of  the  association,  with  knowledge  of  the  facts  and  without  the 
knowledge  of  the  member,  inserts  untrue  answers  to  questions  in  the  application,  the 
association  is  estopped  to  asssert  their  falsity,*^  but  this  rule  does  not  apply  where 
the  false  answer  is  the  result  of  collusion  between  the  agent  and  the  member.*^ 


sessments.  Catholic  Order  of  Foresters  v. 
Lynch,  126  111.  App.  439.  Right  to  suspend 
member  until  reinstatement  for  nonpayment 
of  assessments  held  wiaved  where  two  over- 
due assessments  were  received  and  retained 
by  supreme  secretary,  second  one  being  re- 
ceived and  retained  though  health  certificate 
sent  to  member  for  signature  after  receipt 
of  first  one  was  not  returned.  Reed  v.  Bank- 
ers' Union  of  the  World,  121  Mo.  App.  419,  99 
SM^  55.  Act  of  agent  in  receiving  and  re- 
ceipting for  dues  held  waiver  of  forfeiture 
for  failure  to  pay  them  on  time.  Singleton 
v.  Progressive  Ben.  Ass'n  [S.  C]  58  SE  609. 
Receipt  of  overdue  assessment  by  clerk  of 
local  lodge,  who  forwarded  it  to  head  body, 
held  not  to  have  worked  estoppel  where  it 
was  promptly  returned  by  latter,  and  in 
view  of  provisions  in  regard  to  reinstate- 
ment. Woodmen  of  tlie  TV^orld  v.  Jackson. 
80    Ark.    419.    97    SAA'    673. 

37.  Acceptance  by  local  council  of  assess- 
ment after  expiration  of  period  within  which 
member  suspended  could  be  reinstated  by 
payment  held  waiver  of  forfeiture  and  a  re- 
instatement. National  Council  Knights  & 
Ladies  of  Security  v.  Burch,  126  111.  App.  15. 
Where  society  accepted  assessment  paid  on 
day  after  it  became  due,  and  all  subsequent 
assessments,  without  notifying  member  that 
he  was  suspended  and  that  money  was  taken 
only  as  application  for  reinstatement,  held 
that  it  was  estopped  to  deny  liability  on 
certificate.  Morgan  v.  Independent  Order  of 
Sons  and  Daughters  of  Jacob  [Miss.]  44  S 
791.  Evidence  held  to  siiow  waiver  of  strict 
compliance  with  rule  as  to  reinstatements. 
Munn  V.  Masonic  Life  Ass'n,  115  App.  Div. 
855,  101  NYS  91.  Formal  reinstatement  of 
member,  whose  name  had  been  canceled  from 
roster  of  members  for  nonpayment  of  dues, 
held  waived  wliere  he  paid  more  than  amount 
cf  arrears  to  officer  of  defendant  corporation, 
who  rceived  and  retained  it  until  after  mem- 
ber's death.  Cardinale  v.  Society  of  Civility 
&  Labor,  102  NYS  471. 

38.  Woodmen  of  the  World  v.  Jackson,  80 
Ark.   419,   97   SW  673. 

39.  Fact  tliat  insurer  had  on  some  occa- 
sions accepted  overdue  assessments  held  not 
course  of  dealing  amounting  to  standing 
waiver  of  terms  of  contract.  Hay  v.  People's 
Mut.  Benev.  Ass'n,  143  N.  C.  256,  55  SE  623. 


40.  Notwitlistanding  previous  course  of 
dealing  wliereby  local  lodge  had  accepted 
overdue  assessments  from  member  ipso  facto 
suspended  for  default  witliout  requiring 
formal  reinstatement,  held  that  beneficiary 
could  not  recover  where  member  was  sus- 
pended at  time  of  his  death  because  in  de- 
fault, though  payment  was  made  after  his 
death.  Catliolic  Order  of  Foresters  v.  Lynch, 
12'6  111.  App.  439.  Where  member  was  sus- 
pended for  nonpayment,  held  that  payment 
by  third  person  after  his  death  did  not 
operate  to  reinstate  him.  National  Council 
Knights  &  Ladies  of  Security  v.  Burch,  126 
111.  App.  15. 

41.  Stronge  v.  Supreme  Lodge  K.  P.  [N. 
Y.]  82  NE  433,  rvg.  Ill  App.  Div.  87,  97  NYS 
661. 

42.  Camp  physician  held  agent  of  society 
witli  authority  to  determine  materiality  of 
answers  to  questions  in  application  so  that, 
where  he  had  full  knowledge  of  the  facts 
and  wrote  answers  as  lie  deemed  them  ma- 
terial, society  would  be  deemed  to  have 
waived  its  right  with  respect  to  answers 
being  literally  true  in  that  regard,  and  to  be 
estopped  from  asserting  their  untruth  as 
breach  of  warranties.  Modern  Woodmen  of 
America  v.  Angle  [Mo.  App.]  104  SW  297. 
Evidence  held  to  show  that  physician  had 
full  and  complete  knowledge  as  to  facts 
v/hen  writing  certain  answers.  Id.  Evi- 
dence held  to  show  that  he  did  not  have 
knowledge  of  facts  wiien  writing  certain 
other  answers  so  that  there  was  no  waiver  as 
to  them.     Id. 

43.  Fact  that  agent  who  took  application 
and  physician  who  made  examination  knew 
that  insured  had  been  insane  and  that  liis 
answer  to  question  was  false  held  not  to 
prevent  company  from  relying  on  insured's 
false  statement  that  he  had  never  been  in- 
sane when  he  knew  tliat  he  liad  boon. 
Mudge  V.  Supreme  Court,  I.  O.  F.,  149  Mich. 
467,  14  Det.  Leg.  N.  515,  112  NW  1130. 
Fraudulent  misstatement  as  to  age  in  appli- 
cation held  to  have  avoided  certificate, 
though  applicant  told  his  true  age  to  agent, 
where  he  knew  that  agent  was  acting  in 
liis  own  interest  and  participated  in  fraud, 
since  he  had  no  reason  to  assume  that  agent 
would  communicate  true  age  to  principal. 
Elliott     V.     Kniglits     of     Modern     Maccabees 
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The  insured  may  generally  show  by  parol  that  the  answers  were  not  written  by  him 
and  that  he  did  not  know  the  contents  of  the  application  when  he  signed  it/'*  but 
where  he  is  subsequently  furnished  with  a  copy  thereof  he  will,  after  a  reasonable 
time,  be  presumed  to  know  its  contents.*^ 

Local  lodges  and  their  officers  are  generally  deemed  to  be  the  agents  of  the  su- 
preme body  in  the  collection  of  assessments  so  that  their  acts  in  that  regard,  if  within 
the  general  scope  of  their  authority,  are  regarded  as  its  acts,**^  and  their  knowledge, 
acquired  while  so  acting,  its  knowledge,*"  and  this  has  been  held  to  be  true  regard- 
less of  provisions  in  the  contract  to  the  contrary.** 

There  is  a  conflict  of  authority  as  to  the  effect  of  limitations  in  the  contract 
as  to  who  may  waive  its  provisions*®  and  as  to  what  will  amount  to  a  waiver,^" 
and  of  provisions  requiring  waivers  to  be  in  writing.^ ^ 


[Wash.]  89  P  929.  Evidence  held  to  show- 
that  applicant  participated  in  defrauding  as- 
sociation.     Id. 

44.  Modern  Woodmen  of  America  v.  Angle 
[Mo.  App.]  104  SW  297. 

45.  Even  tliough  agent  of  insurer  wrote 
untrue  answer  to  questions  in  application 
without  knowledge  of  insured,  and  latter 
signed  application  without  reading  it,  held 
that,  where  insured  was  furnished  copy  of 
application  containing  such  untrue  answers 
annexed  to  policy,  and  had  held  same  for 
reasonable  time,  he  was  charged  with  notice 
of  said  answers  and  estopped  to  deny  knowl- 
edge thereof.  Modern  Woodmen  of  America 
V.  Angle  [Mo.  App.]   104  SW  297. 

46.  Local  body  held  agent  of  supreme 
body  in  collection  of  assessments.  National 
Council  Knights  &  Ladies  of  Security  v. 
Burch,  126  111.  App.  15;  Catholic  Order  of 
Foresters  v.  Lynch,  126  111.  App.  439.  Finan- 
cial secretary  of  local  lodge  held  agent  of 
grand  lodge  in  collecting  assessments,  so 
tliat  his  custom  of  receiving  assessments 
after  tliey  were  due  was  waiver  of  right  to 
forfeit  certificate  for  nonpayment.  Trotter 
V.  Grand  Lodge  of  Iowa  Legion  of  Honor, 
132  Iowa,  513,  109  NW  1099.  Secretary  and 
treasurer  of  local  lodge.  Wood  v.  Iowa  Le- 
gion of  Honor,  133  Iowa,  33,  110  NW  164. 
Acts  of  agent  of  society  may  be  such  as  will 
estop  it  from  taking  advantage  of  forfeiture 
for  failure  to  pay  dues  on  time,  tliough  con- 
stitution, laws,  and  regulations  provide  for 
forfeiture  for  nonpayment.  Davidson  v. 
Temple  of  Supreme  Tribe  of  Ben  Hur  [Iowa] 
111  NW  46.  Acts  and  conduct  of  local  scribe 
held  to  estop  defendant  to  claim  forfeiture 
for  failure  to  pay  dues  on  time,  supreme 
body  being  chargeable  with  notice  of  what 
latter  did'  within  scope  of  her  duties.  David- 
f5on  v.  Temple  of  Supreme  Tribe  of  Ben  Hur 
[Iowa]  111  NW  46.  Subordinate  lodge  held 
agent  of  supreme  body  in  receiving  dues,  etc. 
MQ.dern  Woodmen  of  America  v.  Brecken- 
ridge  [Kan.]  89  P  661.  Notice  to  presiding 
officer  of  local  lodge  held  notice  to  lodge, 
and  his  personal  knowledge  the  knowledge 
of  said  lodge.  Id.  Company  is  estopped  by 
acts  of  subordinate  officers,  where  member's 
dealings  with  them  are  of  such  nature  that 
they  must  pass  under  observation  of  those 
having  in  charge  ultimate  management  of 
company's  affairs  to  such  an  extent  as  to 
justly  induce  member  to  believe  that  prac- 
tice is  approved  by  company  itself.  Edmonds 
V.  Modern  Woodmen  of  America,  125  Mo.  App. 
214    102   SW   601.     Where  by-laws  prohibited 


insuring  of  persons  over  45  years  old,  but  it 
appeared  on  face  of  application  that  appli- 
cant was  over  that  age,  but  officers  issued 
certificate  and  received  dues  for  over  9 
years,  lield  that  it  would  be  presumed  that 
company   knew   of  officers'   acts.     Id. 

47.  Subordinate  lodge  and  its  clerk,  who 
is  designated  by  supreme  lodge  to  receive 
and  forward  dues  and  assessments  from 
certificate  holders,  are  agents  of  supreme 
lodge,  and  their  knowledge  of  his  conviction 
of  felony  is  that  of  supreme  lodge.  Pringle 
V.  Modern  Woodmen  of  America  [Neb.]  113 
NW  231. 

48.  Scribe  of  local  lodge  held  agent  of 
supreme  body  in  collecting  dues  to  be  trans- 
mitted to  it,  though  she  was  elected  by  local 
lodge  and  thougli  articles  of  society  declared 
that  she  should  be  deemed  agent  of  members 
of  local  lodge.  Davic|son  v.  Temple  of 
Supreme  Tribe  of  Ben  Hur  [Iowa]  111  NW 
46. 

49.  Provision  prohibiting  local  lodge  or 
its  officers  from  waiving  any  provisions  of 
by-laws  held  to  refer  only  to  contractual 
waivers  and  not  to  waiver  by  operation  of 
law  resulting  from  acts  of  lodge,  such  as 
waiver  by  receipt  of  dues  with  knowledge 
of  facts  operating  as  forfeiture.  Modern 
Woodmen  of  America  v.  Breckenridge  [Kan.] 
89    P    661. 

50.  No  insurance  corporation  or  society 
can,  by  contract  or  by  virtue  of  its  by-laws, 
exempt  itself  in  advance  from  liability  to 
estop  itself  from  asserting  a  forfeiture, 
when  there  has  been  a  breach  on  the  part 
of  the  insured  and  its  conduct  has  been  affir- 
matively such  as  to  induce  belief  that  for- 
feiture has  been  waived.  Morgan  v.  Inde- 
pendent Order  of  Sons  &  Daughters  of 
Jacob  [Miss.]  44  S  791.  Provision  that  re- 
ceipt given  for  payment  of  any  financial 
claim  of  order  should  not  waive  suspension 
for  nonpayment  of  any  prior  financial  liabil- 
ity held  void  and  not  to  prevent  estoppel 
by  accepting  overdue  and  subsequent  assess- 
rrients.     Id. 

51.  Provisions  making  payment  of  each 
call  when  due  condition  upon  whicli  contin- 
uance of  insurance  depends,  and  that  no 
verbal  statement  should  modify  same  "unless 
the  same  be  reduced  to  writing  and  signed 
by  the  president  and  secretary"  of  the  asso- 
ciation, are  for  the  benefit  of  the  association, 
and,  if  it  sees  fit  to  enter  into  oral  agreement 
for  extension  of  time  for  payment,  it  thereby 
waives  right  to  have  evidence  of  its  action 
in  writing,  and  also  right  to  insist  upon  for- 
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A  member  may,  by  his  conduct,  assent  to  modifications  of  his  contract  so  as 
to  preclude  a  subsequent  contention  that  they  were  unauthorized.^^ 

Waiver  of  proofs  of  death  ^^  and  of  contract  limitations  ^*  is  treated  in  subse- 
quent sections. 

Reinstatement. ^^^  ^  ^-  ^-  ^^®' — The  conditions  on  which  a  suspended  member 
is  entitled  to  be  reinstated  depend  on  the  laws  of  the  association.^^  Provisions  as 
to   the  manner   of  reinstatement  must  be   complied   with "®   unless  waived.^" 

§  6.  The  heneficiary.^^^  ^  ^-  ^-  ^""^ — The  person  entitled  to  benefits  is  to  be 
determined  by  a  construction  of  the  contract  and  the  laws  of  the  order.''*  Only 
persons  within  the  classes  specified  by  the  statute  and  the  laws  of  the  order  may  be 
designated  as  beneficiaries.^^  The  society  may  restrict  the  class  of  eligible  benefici- 
aries within  narrower  limits  than  that  fixed  by  the  statute  under  which  it  is  or- 


feiture  for  nonpayment  of  call  at  time 
when  it  was  originally  due.  Farmers'  & 
Mechanics'  Life  Ass'n  v.  Caine,  224  111.  599, 
79  NE  956,  afg.  123  111.  App.   419. 

52.  Failure  of  member  to  take  any  action 
held  not  an  assent  to  modification  of  con- 
tract as  to  amount  to  be  paid,  where  he  had 
no  notice  or  knowledge  that  defendant  in- 
tended to  dispute  validity  or  amount  on  ma- 
turity of  claim,  and  statute  prohibited 
changes  affecting  existing  contracts.  Guthrie 
V.  Supreme  Tent  K.  of  M.  of  W.  [Cal.  App.] 
87  P  405.  Member  held  not  to  have  ac- 
quiesced in  amendment  by  continued  pay- 
ment of  as.ses.sments  or  otherwise.  Brown 
V.  Grand  Fountain  of  U.  O.  of  True  Reform- 
ers, 2'8  App.  D.  C.  200.  Member  held  not  to 
have  waived  right  to  old  age  benefits  by 
continued  payment  of  assessments  after 
passage  of  by-laws  eliminating  such  benefits, 
and  up  to  adoption  of  first  law  containing 
demand  upon  him  to  agree  to  construction 
making  earlier  law  retroactive.  Wineland 
V.  Knights  of  Maccabees  of  the  World,  148 
Mich.   608,  14  Det.  Leg.  N.  345,  112  NW  696. 

n.3.     See    §   8,   post. 

54.  See  §   10,  post. 

55.  By-laws  providing  that  any  member 
failing  to  pay  assessments  within  30  days 
after  notice  should  be  dropped  from  associa- 
tion and  required  to  pay  new  membership  fee 
in  order  to  renew  his  insurance  held  not  to 
give  insured  absolute  right  to  reinstatement 
on  payment  of  delinquent  assessments  three 
months  after  forfeiture  and  when  his  healtla 
had  become  greatly  impaired,  but  assent  of 
imsurer  was  necessary.  Hay  v.  People's  Mut. 
Benev.  Ass'n,  143  N.  C.  256,  55  SE  623. 

.">6.  Where  there  was  no  proof  that  mem- 
ber either  appeared  before  clerk  in  person  or 
furnished  written  application  for  reinstate- 
ment containing  statement  as  to  good  health 
as  required  by  laws  of  order,  held  that  there 
was  failure  to  prove  reinstatement.  Wood- 
men of  the  World  v.  Jackson,  80  Ark  419, 
97  SW  673. 

57.  See  ante,  th's  section. 

58.  Application  directed  that  benefit 
should  be  paid  to  member's  wife,  subject  to 
such  future  disposal  among  his  dependents 
as  he  might  thereafter  direct.  Upon  back 
of  application  was  indorsed  unsigned  direc- 
tion that  payment  should  be  made  to  wife  to 
be  held  in  trust  for  member's  adopted  daugh- 
ter, and  similar  provision  for  payment  was 
contained  in  certificate,  which  was  accepted 
hy  member  and  retained  without  objection. 
Held     that    daughter    was    equitable     bene- 


ficiary, though  direction  indorsed  on  applica- 
tion was  not  signed.  Murphy  v.  Nowak,  223 
111.  301,  79  NE  112,  rvg.  127  111.  App.  125. 
Constitution  construed,  and  held  that  where 
one  of  two  beneficiaries  died  before  member 
her  share  went  to  survivor.  Stahl  v.  Grand 
Lodge  A.  O.  U.  W.  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  429,  98  SW  643.  Sum  which  certificate 
provided  should  be  paid  for  erection  of 
monument  over  insured's  grave  held  payable 
to  his  wife,  there  being  no  express  provision 
as  to  whom  payment  shovild  be  made,  and 
society  not  having  retained  privilege  of 
selecting  monument,  and  not  being  burdened 
with  duty  of  erecting  it.  Woodmen  of  the 
World  V.  Torrence  [Tex.  Civ.  App.]  19  Tex. 
Ct.  Rep.  565,  103  SW  652. 

59.  Charter  of  association  held  to  have 
been  amended  by  97  Ohio  Laws,  p.  422,  which 
did  not  authorize  member  to  designate  his 
estate  as  beneficiary,  and  hence  such  an 
attempted  designation  by  member  who  be- 
came such  after  said  amendment  -was  invalid, 
though  it  would  have  been  valid  under  orig- 
inal charter.  Sturges  v.  Sturges  [Ky.]  102 
SW  884.  Where  constitution  and  by-laws 
provided  that  certain  specified  sum  should 
be  payable  to  widow  of  deceased  member, 
except  that  member  might  designate  his 
children  to  receive  half  of  it  in  such  propor- 
tions as  he  might  direct,  and  provided  for 
entry  of  designations  permitted  by  laws  of 
oi-der  in  book  kept  for  that  purpose,  held 
that  declarations  wherein  member  desig- 
nated his  children  as  beneficiaries  of  whole 
fund  was  ineffectual  for  any  purpose,  and 
widow  was  entitled  to  whole  fund.  Wein- 
stein  v.  Weinstein,  104  NYS  1113.  Where 
after  passage  of  statute  enlarging  eligible 
class,  member  surrendered  his  certificate 
and  requested  another  to  be  issued  to  his 
grandniece  and  grandnephew  who  were  eli- 
gible under  such  statute,  and  association  is- 
sued certificate  naming  them  as  beneficiaries, 
held  that  it  thereby  assented  to  their  desig- 
nation, a  formal  acceptance  of  such  statute 
being  unnecessary.  Mathewson  v.  Supreme 
Council  Royal  Arcanum.  146  Mich.  671,  13 
Det.  Leg.  X.  923.  110  XW  69.  Subordinate 
lodge  held  lawful  beneficiary  at  time  when 
certificate  was  Issued.  Supreme  Lodge  K. 
of  P.  v.  Reyman,  126  111.  App.  482.  Mass.  St. 
1876-77,  c.  204,  as  amended  by  St.  1882,  c. 
195,  §  2,  held  to  authorize  designation  of 
grandniece  and  grandnephew  as  benefici- 
aries. Mathewson  v.  Supreme  Council  Royal 
Arcanum,  146  Mich.  671,  13  Det.  Leg.  N.  923, 
110  NW  69. 
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ganized.^°  The  designation  of  one  having  no  insurable  interest  is  void  as  contrary 
to  public  policy.^^  Among  those  commonly  made  eligible  are  dependents/^  rela- 
tives,®^ the  member's  wife,"*  members  of  his  faniily,®^  and  devisees.®*  Eligibility 
at  the  death  of  the  member  is  generally  required.®^  The  effect  on  existing  con- 
tracts of  changes  in  the  provisions  of  the  by-laws  and  the  statutes  as  to  who  may 
be  designated  has  been  treated  in  a  previous  section.®^ 

In  case  there  is  no  valid  designation,®'^  or  the  person  designated  dies  before 
the  insured,  and  there  is  no  new  designation,'''  the  benefits  generally  go  to  the  per- 
sons made  eligible  in  the  order  named.  In  the  absence  of  a  provision  to  the  con- 
trary, the  marriage  of  a  member  does  not  affect  a  certificate  previously  issued  or  the 
rights  of  the  beneficiary  named  therein.'^^ 


60.  Contract  and  not  statute  governs  In 
such  case.  Murphy  v.  Nowak,  223  111.  301,  79 
NE  112,  rvg.  127  111.  App.  125. 

61.  Person  not  related  to  insured  held  to 
have  no  insurable  interest  in  his  life.  Dolan 
V.  Supreme  Council  of  Catholic  Mut.  Ben. 
Ass'n   [Mich.]  14  Det.  Leg.  N.  544,  113  NW  10. 

62.  Illegitimate  child  held  "dependent." 
Stahl  V.  Grand  Lodge  A.  O.  U.  W.  [Tex  Civ. 
App.]  17  Tex.  Ct.  Rep.  429,  98  SW  643. 
Adopted  daughter  held  a  "dependent."  Mur- 
phy V.  Nowak,  223  111.  301,  79  NE  112,  rvg. 
127    111.   App.    125. 

63.  Illegitimate  child  held  .related  by 
blood.  Stahl  v.  Grand  Lodge  A.  O.  U.  W.  [Tex. 
Civ.  App.]   17  Tex.  Ct.  Rep.  429,   98  SW  643. 

64.  Where  insured  was  coerced  into  mar- 
riage and  never  lived  with  woman,  held 
tnat  she  was  not  entitled  to  proceeds  of  cer- 
tificate payable  to  his  "widow  or  other 
heirs,"  marriage  being  void  in  so  far  as 
claim  was  concerned.  Grand  Lodge  K.  P.  v. 
Smith,  89  Miss.  718,  42  S  89. 

65.  Meaning  of  word  "family"  determined, 
and  held  that  it  Included  adult  son  who  was 
supporting  his  father  and  with  whom  latter 
lived.  Starnes  v.  Atlanta  Police  Relief  Ass'n, 
[Ga.  App.]  58  SE  481.  Words  "immediate 
family"  held  not  to  exclude  from  class  of 
eligible  beneficiaries  adult  child  of  insured 
not  dependent  on  him  for  support  and  not 
under  his  legal  control,  and  whom  he  was  not 
bound  to  support.  Dalton  v.  Knights  of 
Columbas  [Conn.]  67  A  510.  Requested 
charge  to  effect  that  adult  daughter  would 
not  be  legally  designated  beneficiary  if,  at 
time  of  member's  death,  she  had  separated 
herself  from  family  and  ceased  to  be  mem- 
ber of  his  household  held  properly  refused. 
Id.  Beneficiary  not  related  to  decedent  or 
adopted  by  him  held  under  evidence  not  a 
niember  of  his  family.  Grand  Lodge  of  A.  O. 
U.  W.  V.  McKay,149  Mich.  90,  14  Det.  Leg.  N. 
360,  112  NW  730.  Children  who  married  and 
moved  away  from  member's  house  held  no 
longer  members  of  his  family.  Spear  v.  Bos- 
ton Relief  Ass'n   [Mass.]   SI  NE  196. 

66.  Where  statute  provided  for  payment 
to  "widow,  orphans,  and  devisees"  of  de- 
ceased members,  held  that  designation  of 
brother  as  beneficiary  in  certificate,  though 
not  by  will,  was  valid  and  binding.  Stake  v. 
Stake,  228  111.  630,  81  NE  1146.  Designation 
of  stranger  held  not  contrary  to  public  policy 
though  member  has  wife  or  otlier  relatives. 
Id. 

67.  In  view  of  statute  and  charter, 
cdopted  daughter  who  had  ceased  to  be  de- 
pendent on  member  at  time  of  his  death 
held  not  entitled  to   fund  though  designated 


as  benefiriary.  Murphy  v.  Nowak.  22.?  111. 
301,  79  NE  112,  rvg.  127  lU.  App.  125.  Under 
St.  1876,  p.  22,  c.  16,  incorporating  relief  as- 
sociation and  association's  by-lawis,  held 
that  status  of  beneficiaries  at  time  of  mem- 
ber's death  determined  their  right  to  bene- 
fits, and,  where  they  had  ceased  to  be  mem- 
bers of  his  "family"  at  that  time,  widow 
was  entitled  to  benefits.  Spear  v.  Boston 
Relief  Ass'n  [Mass.]  81  NE  196.  Policy  to 
"A.  T.  Wife"  reverts  to  administrator  if 
wife  is  divorced  before  death  of  insured. 
The  Brotherhood  of  Railroad  Trainmen  v. 
Taylor,  9  Ohio  C.  C.  (N.  S.)  17. 
6S.     See  §  5F,  ante. 

69.  Where  person  named  Is  outside 
classos  eligible  as  beneficiaries,  fund  goes  to 
member's  heirs  at  law  who  are  within  such 
classes.  Murphy  v.  Nowak,  223  111.  301,  79  NE 
112,  rvg.  127  111.  App.  125.  Classes  named 
in  Acts  1899,  p.  195,  c.  115,  §  1,  are  entitled 
to  honeflts  in  order  named  when  there  i.'=  no 
valid  designation  of  beneficiary  by  insured, 
as  where  designated  beneficiary  is  not 
within  classes  specified.  Grand  Lodge 
Colored  K.  of  P.  v.  Mackey  [Tex.  Civ.  App.] 
104    SW    907. 

70.  By-laws  provided  that  beneficiaries 
should  be  wife,  children,  etc.,  and  that  if 
member  outlived  beneficiary  named  in  cer- 
tificate, and  died  Avithout  naming  new  bene- 
ficiary, benefits  should  go  to  "member's  next 
living  relation  in  the  order  named."  Held 
ihat  where  member  named  his  wife  as  bene- 
ficiary, and  on  her  death  married  again  and 
did  not  name  new  beneficiary,  benefits  went 
to  second  wife.  Speegle  v.  Sovereign  Camp 
of  Woodmen  [S.  C]  58  SE  435.  Certificate 
provided  that  it  was  subject  to  conditions 
named  in  constitution.  Constitution  pro- 
vided that  beneficiaries  should  be  wife, 
children,  etc.,  and  that  in  case  beneficiary 
designated  by  member  predeceased  him.  and 
no  new  designation  w^as  made,  benefits 
should  go  to  "member's  next  living  relation 
in  the  order  named"  therein.  Held  that 
where  member's  first  wife,  who  was  named 
as  beneficiary,  predeceased  him,  and  no  new 
beneficiary  T^^as  designated,  his  second  wife 
was  entitled  to  benefits  in  preference  to  his 
children  by  former  marriages.  Harris  v. 
Harris  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  9.30, 
97  S.  W.  504.  Proceeds  of  certificate  held  to 
go  to  member's  second  wife,  no  designation 
having  been  made  by  him  after  death  of 
his  first  wife  who  was  named  as  beneficiary. 
Roberts  v.  Roberts  [Tex.  Civ.  App.]  17  Tex. 
Ct.   Rep.  648,  99  SW  SSfi. 

71.  Stake  v.  Stake,  228  111.  630.  81  NE  1146. 
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AVliere  the  contract  authorizes  a  cliange  of  heneficiaries,  the  beneficiary  acquires 
no  vested  interest  in  the  certificate  during  the  member's  lifetime/-  and  hence  his 
death  before  that  of  the  member  puts  an  end  to  his  interest.''^  His  contract  rights, 
however,  become  fixed  at  the  member's  death,  and  cannot  be  impaired  by  statutes 
subsequently  enacted.'^*  Changes  of  beneficiaries  must  be  made  substantially  in 
the  manner  prescribedJ^  'W'liere  a  member  has  pursued  the  course  pointed  out 
by  the  by-laws,  and  has  done  substantially  all  that  is  required  of  him  to  effectuate 
a  change,  the  change  will  take  effect  though  the  formal  details  are  not  completed 
l)y  the  association  before  his  deaths®  Where  the  association  acquiesces  in  an 
attempted  change,  the  original  beneficiary  cannot  raise  the  question  of  compli- 
ance with  the  rules, '^^  and  this  is  particularly  true  where  there  is  a  valuable  con- 
sideration for  the  change,^^  or  where  noncompliance  is  due  to  his  own  wrongful 
conducts®  There  is  a  conflict  of  authority  as  to  the  effect  on  the  rights  of  the 
original  beneficiary  of  an  invalid  attempt  to  change  beneficiaries.^"  A  contract 
between  the  member  and  the  beneficiary  not  to  change  the  beneficiary  is  valid  and 
enforceable  in  equity  if  based  upon  a  sufficient  consideration.^^  So,  too,  a  reserved 
right  to  make  a  change  will  not  authorize  a  change  as  against  a  beneficiary  desig- 
nated for  a  valuable  consideration.^- 


72.  Murphy  v.  Nowak,  223  111.  301,  79  NE 
112,  rvg-  127  111.  App.  125;  Grand  Legion  of 
111.  Select  K.  of  A.  v.  Beaty,  224  111.  346,  79 
NE  565,  afg-.  117  111.  App.  657;  Davis  v.  Su- 
preme Council  Royal  Arcanum  [Mass.]  81 
NE  294;  Ogden  v.  Sovereign  Camp,  Woodmen 
of  the  World  [Neb.]  Ill  NW  797;  Speegle  v. 
Sovereign  Camp  of  Woodmen  [S.  C]  58  SE 
435;    Bernheim   v.    Martin    [Wash.]    88    P    101. 

73.  His  administrator  has  no  interest  in 
fund  though  no  other  beneficiary  is  desig- 
nated. Smith  V.  Grand  Lodge  A.  O.  U.  W., 
124  Mo.  App.  181,  101  SW  662. 

74.  American  Guild  v.  Wyatt,  30  Ky.  L.  R 
632,    100   SW    266. 

75.  Paper  directing  beneficiary  to  make 
certain  payments  out  of  proceeds  of  certifi- 
cate in  accordance  with  previous  agreement 
held  not  to  have  operated  as  change  of  bene- 
ficiaries. Supreme  Lodge  K.  of  P.  v.  Rey- 
man,   126   111.  App.   482. 

7(5.  Change  )ield  effective  where  insured 
signed  application  with  her  name  before  her 
marriage  though  secretary  refused  to  issue 
new  certificate  until  she  also  signed  it  with 
her  name  after  her  marriage,  there  being  no 
such  requirement  in  rules  or  by-laws.  Bern- 
heim V.  Martin   [Wash.]   88  P.  106. 

77.  V/here  association  waives  strict  com- 
pliance witli  rules  and  acquiesces  in  change, 
admitting  liability  and  paying  money  into 
court.  Coleman  v.  Grand  Lodge  Colored  K. 
of  P.  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  849, 
104   SW   909. 

78.  After  death  of  beneficiary,  insured 
agreed  that  amount  remaining  payable 
thereunder  should  go  to  plaintiff,  liis  niece, 
at  his  death  if  she  would  provide  home  and 
care  for  him,  which  she  did.  Insured  sent 
certificate  to  recorder  of  local  lodge  with  re- 
quest  that  niece  be  designated  as  beneficiary. 
Recorder,  under  mistaken  impression  that 
I.laintiff  was  Insured's  only  niece,  informed 
him  that  no  change  was  necessary,  but  thst 
benefit  would  go  to  her  anyway.  Held  thai, 
as  between  plaintiff  and  other  nieces,  insurer 
having  voluntarily  paid  money  to  trustee, 
plaintiff  was  entitled  to  fund,  though  rules 
of    association    as    to    manner    of    changing 


beneficiary  had  not  been  complied  with. 
Tidd  v.  Mclntyre,  116  App.  Div.  602,  101  NTS 
867. 

79.  Refusal  of  person  named  as  benefi- 
ciary for  a  valuable  consideration  to  surren- 
der certificate  held  not  unlawful  so  as  to 
excuse  failure  of  member  seeking  to  change 
beneficiaries  from  surrendering  old  certifi- 
cate. Stronge  v.  Supreme  Lodge  K.  P.  [N. 
Y.]  82  NE  433,  rvg.  Ill  App.  Div.  87,  97  NYS 
661. 

80.  Kentucky:  If  the  attempted  change 
is  invalid  for  any  reason,  as  where  new 
beneficiary  Is  not  eligible,  rights  of  original 
beneficiary  are  not  affected  and  original  des- 
ignation remains  in  force.  Sturges  v. 
Sturges    [Ky.]    102    SW   884. 

Texas:  Surrender  of  certificate  tt>  grand 
lodge,  acceptance  thereof,  and  issuance  by 
grand  lodge  of  another  certificate  naming 
another  beneficiary,  lield  to  have  fully  re- 
voked original  certificate  and  destroyed  all 
rights  of  original  beneficiary,  though  new 
beneficiary  could  not  be  legally  designated 
as  such.  Grand  Lodge  Colored  K.  of  P.  v. 
Mackey   [Tex.  Civ.  App.]    104  SW  907. 

81.  Member  gave  certificate  to  his  wife, 
who  was  named  as  beneficiary,  promising 
her  that  he  would  never  change  it  excejJt  as 
he  should  appoint  her  children  instead.  Re- 
lying on  promise  she  kept  insurance  alive 
by  paying  premiums  out  of  her  separate  es- 
tate. Held  that  daughter,  representing  wife, 
was  entitled  to  insurance  as  against  mem- 
ber's brother,  wliom  he  had  substituted  as 
beneficiary  without  wife's  knowledge  or 
consent,  promise  being  present  assignment 
to  take  effect  and  attach  as  soon  as  fund 
came  into  existence  and  operating  to  estop 
member  from  making  change.  King  v.  Su- 
preme Council  Catholic  Mat.  Ben.  Ass'n, 
216  Pa.  553,  65  A  1108. 

83.  Where  beneficiary  was  designated  in 
consideration  of  her  and  her  husband  taking 
member  into  tlieir  home  and  caring  for  him, 
which  they  did.  Stronge  v.  Supreme  Lodge 
K.  P.  [N.  Y.]  82  NE  433,  rvg.  Ill  App.  Div. 
87,  97  NYS  C61. 
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An  agreement  to  reimburse  a  beneficiary'  out  of  the  proceeds  of  the  certificate 
for  payments  made  by  him  to  third  persons  is  enforceable  in  equity  though  the 
certificate  is  not  assignable  at  law.^^  It  has  been  held  that  persons  taking  the 
proceeds  of  the  certificate  under  the  laws  of  the  association,  because  of  the  failure 
of  the  member  to  designate  a  new  beneficiary  on  the  death  of  the  one  originally 
named,  must  reimburse  a  third  person  who  has  paid  assessments  under  an  agree- 
ment with  the  member  and  the  original  beneficiary  providing  for  such  reimburse- 
ment.*'' 

Exemption  of  benefits  from  liahility  for  dehts.^''^''  '^■'^-  '^^'^~ — As  a  general  rule 
the  proceeds  of  a  certificate  payable  to  a  beneficiary  other  than  the  member's  estate 
are  not  liable  for  the  member's  debts,*^  and  the  same  is  true  where  it  is  provided 
that  payment  shall  be  made  to  the  member's  personal  representative  in  trust  iot 
his  heirs.^*'  The  personal  representative  of  a  deceased  member  may  recover  sick 
benefits  accruing  to  him  during  his  lifetime.*'^ 

§  7.  Maturity  and  accrual  of  hejicfits.^^^  "^  *^-  ^-  ^*°^ — The  right  to  the  benefit 
accrues  on  the  death  of  the  insured  ^^  from  one  of  the  causes  covered  by  the  con- 
tract, or  on  the  happening  of  any  other  contingency  insured  against.*^  Eecov- 
ery  cannot  be  had  under  an  agreement  to  pay  funeral  expenses  not  to  exceed  a 
specified  sum  in  the  absence  of  proof  of  the  amount  expended  for  that  purpose.®" 

§  8.  Notice  and  proofs  of  death  or  disahiUfy.^^^ '  ^-^^  ^^'^—YrooU  of  dis- 
ability are  waived  by  a  positive  denial  of  liability."^ 

§  9.  Payment  of  benefits  nnd  discharge  of  liability. ^""^  '  ^-  ^-  ^*°* — Statutes 
in  some  states  provide  for  the  accumulation  and  maintenance  of  a  reserve  fund 
for  the  payment  of  the  difi'erence  between  the  amount  due  on  certificates  and  the 
proceeds  of  assessments  levied  for  their  payment.®-     Eunds  applicable  to  the  pay- 


83.  Gives  him  vested  interest.  Supreme 
Lodge  K.   of  P.  V.  Reyman,   126   111.  App.   482. 

84.  After  certificate  had  lapsed  for  non- 
payment of  assessments,  insured,  beneficia- 
ries, and  plaintiff  entered  into  agreement 
whereby  plaintiff  was  to  pay  amount  neces- 
sary to  reinstate  insured  and  all  future 
dues  and  assessments,  and  was  to  be  re- 
imbursed out  of  proceeds  of  certificate. 
Plaintiff  performed  on  his  part.  Beneficia- 
ries died  before  insured,  and  no  new  bene- 
ficiary was  designated.  Under  laws  of  or- 
der, fund  went  to  insured's  children  on 
his  death.  Held  that,  since  children  re- 
ceived benefit  of  contract  made  with  original 
beneficiaries,  fund  received  by  them  was  lia- 
ble to  reimburse  plaintiff  for  sums  expended 
thereunder  by  him.  Kelly  v.  Searcy  [Tex.] 
IS  Tex.  Ct.  Rep.  433,  102  SW  100.  rvg.  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  138,  537,  98  SW 
1080. 

85.  Proceeds  of  certificate  in  which  mem- 
ber's brother  was  named  as  beneficiary  held 
not  assets  of  member's  estate.  Stake  v. 
Stake,  228  111.  630,  81  NE  1146.  Under  Rev. 
St.  1899,  §  1418,  proceeds  of  certificate  can- 
not be  taken  or  applied  to  pay  debts  or 
liabilities  of  member  or  beneficiary.  Beall 
V.  Graham,  125  Mo.  App.  38,  102  SW  636. 
Allowance  of  claim  for  medical  services  ren- 
dered insured  in  lEist  illness  against  estate 
of  minor  beneficiaries  who  had  received 
proceeds  of  certificate  held  error,  particu- 
larly where  member  did  not  himself  pay  all 
premiums.  Id.  In  no  event  could  such  claim 
be  enforced  against  estate  of  minors,  rem- 
edy, if  any,  being  against  estate  of  decedent. 
Id. 


86.  Proceeds  held  not  to  have  become  as- 
sets of  estate  subject  to  payment  of  debts 
and  to  unrestricted  disposition  by  will,  but 
that  administrator  held  money  solely  in 
trust  for  heirs,  and  was  answerable  for  it  to 
them  alone,  they  being  in  substance  the  real 
beneficiaries,  so  that  provision  was  not  void 
as  inconsistent  with  statutes.  Lewis  v. 
Brotherhood    Ace.     Co.     [Mass.]     79     NK     S02. 

87.  Though  not  deatli  indemnity  pay- 
able to  named  beneficiary.  Continental  Cas- 
ualty Co.  V.  Maxwell,  127  111.  App.  19. 

88.  Evidence  held  to  sustain  verdict  as 
to  death  of  ins.ured  and  identity  of  body. 
Lindahl  v.  Supreme  Court  I.  O.  F.,  100  Minn. 
87    110  NW  358. 

89.  Risks  assumed,  suicide  clauses,  and 
exceptions,  see    §    5c,  ante. 

90.  Where  by-laws  required  association 
to  pay  funeral  expenses  "which  will  not  be 
more  than  $75,"  held  that  judgment  of  $75 
for  funeral  expenses  was  erroneous  where 
there  was  no  evidence  as  to  funeral  ex- 
penses incurred.  Cardinale  v.  Society  of 
Civility  &  Labor,  102  NYS  471. 

91.  Hays  v.  General  Assembly  American 
Benev.  Ass'n   [Mo.  App.]    104   SW  1141. 

92.  Hurd's  Rev.  St.  1893,  c.  73,  §§  230-257. 
held  not  to  have  become  part  of  contract 
entered  into  before  its  passage,  or  to  have 
in  any  way  affected  or  changed  relations  of 
parlies  to  such  contract,  since  statutes 
cannot  abrogate  or  impair  obligations  of 
existing  contracts.  Crawford  v.  Northwest- 
ern Traveling  Men's  Ass'n,  226  111.  57,  80 
NB  736,  afg.  126  111.  App.  468.  Amendment 
to  constitution  and  by-laws  providing  for 
creation    of    emergency    fund    and    that    de- 
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ment  of  benefits  cannot  be  followed  by  beneficiaries  into  the  hands  of  innocent  pur- 
chasers.^^   Matters  relating  to  settlements  ®^^  and  releases  ^^^  are  treated  elsewhere. 

§  10.  Procedure  to  enforce  right  to  'benefits,  etc.  Submission  of  disputes  to 
arbitration  or  to  tribunats  within  the  order.^'^  ^^® ''  ^-  ^-  ^*°^ — Agreements  to  refer  a 
cause  of  action  arising  under  other  provisions  of  the  contract,  as  distinguished 
from  preliminary  questions  as  to  damages  and  the  lil^e,  to  arbitrators  are  usually 
held  to  be  invalid  as  ousting  the  courts  of  jurisdiction.^^  It  is  generally  held 
that  provisions  requiring  disputed  questions  as  to  the  insurance  contract  to  be 
settled  by  tribunals  within  the  order  are  valid  and  binding,  and  that  the  courts 
will  not  inquire  into  the  regularity  of  the  procedure  adopted  and  pursued  by  such 
tribunals,®^  though  there  seems  to  be  some  conflict  of  authority  in  this  regard.®'' 
Provisions  denying  the  right  to  resort  to  the  civil  courts  until  after  all  remedies 
within  the  order  have  been  exhausted  are  generally  held  to  be  valid  if  reasonable, 
but  not  otherwise.®*  Such  a  requirement  is  waived  by  an  absolute  refusal  to  pay 
tlie  claim.®®  There  is  a  conflict  of  authority  as  to  whether  a  member  is  precluded 
from  suing  at  law  after  he  has  exhausted  such  remedies,  where  the  contract  does 
not  specifically  provide  that  the  decisions  of  the  tribunals  of  the  order  shall  be 
final,^  and  as  to  the  validity  of  provisions  making  such  decisions  final.- 

Remedies  and  procedure  in  general.^^^  "^  ^-  ^-  ^^°^ — Wliere  the  right  of  action 
does  not  accrue  until  a  specified  time  after  the  receipt  of  proofs,  such  time  is  not 
necessarily  extended  by  amendments  to  the  proofs  originally  furnished.^     Equity 


ficiencles  mig'ht  be  paid  therefrom  held  to 
have  made  such  payment  optional  only.  Id. 
Under  Rev.  Laws,  c.  119,  §  19,  held  that 
so  much  of  claim  on  which  judgments,  ob- 
tained against  corporation  after  institu- 
tion of  receivership  proceedings,  were 
founded  as  appeared  to  court  to  be  due  for 
death  or  disability  benefit  might  be  proved, 
to  be  paid  out  of  emergency  fund  in  re- 
ceiver's possession.  Attorney  General  v.  Su- 
preme Council  A.  L.  H.    [Mass.]   81  NE  966. 

93.  "Where  directors  of  insolvent  associa- 
tion were  guilty  of  breach  of  duty  in  trans- 
ferring assets  in  which  fund  applicable  to 
payment  of  benefits  was  invested  w^ithout 
paying  fixed  benefit  liability,  held  that  bona 
fide  purchaser's  of  such  assets  for  valuable 
consideration  did  not  take  them  impressed 
with  trust  in  favor  of  beneficiary,  and  such 
assets  could  not  be  recovered  from  them. 
Harvey  v.  Wasson.   74   Kan.   489,   87   P  720. 

93a.     See  Accord  and  Satisfacton,  9  C.  L.  11. 

93b.     See   Releases,   8   C.   L.   1714. 

04.  For  submission  of  questions  other 
than  those  relating  to  ins,urance  contracts, 
see  §   4  ante. 

95.  Agreement  held  one  to  refer  to  cause 
of  action.  Lewis  v.  Brotherhood  Accident  Co. 
[Mass.]    79  NE  802. 

96.  Donnelly  v.  Supreme  Council  Catholic 
Eenev.   Legion    [Md.]    67   A   276. 

97.  Regulation  of  railway  employe's  re- 
lief association  requiring  submission  of 
claim  against  it  to  arbitrament  of  associa- 
tion held  invalid,  especially  where  tribunal 
which  would  pass  upon  it  was  mainly  com- 
posed of  officers  of  railroad  company.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Hendricks,  125  111. 
App.    580. 

98.  Laws  of  order  provided  that  suit 
could  not  be  brought  until  member  had  ex- 
hausted remedies  within  order,  that  member 
might  appeal  to  executive  council  from  de- 
cision of  chief  ranger  denying  application 
for  disability  benefits   "within   20   days   from 


the  date  of  the  decision,"  that  interested 
parties  sliould  be  notified  of  decision  at 
once,  and  that  party  failing  to  appeal  should 
be  bound  by  decision.  Held  that  laws  could 
not  be  construed  as  giving  right  of  appeal 
Avithin  20  days  after  notice  of  decision,  and 
hence,  where  applicant  was  not  notified  of 
decision  until  more  than  20  days  after  it 
was  rendered,  fact  that  he  did  not  appeal 
was  not  bar  to  action  to  recover  benefits. 
Steiner  v.  Supreme  Council  I.  O.  F.,  149  Mich. 
567.  14  Det.  Leg.  N.  539,  113  NW  15.  Pro- 
visions requiring  appeal  to  highest  tribunal 
of  order,  which  was  required  to  meet  in 
foreign  country  three  years  after  claim  ac- 
crued, held  unreasonable  and  void  so  that 
disregard  thereof  did  not  preclude  recovery. 
Ijindahl  v.  Supreme  Court  I.  O.  F.,  100  Minn. 
87,    110   NW   358. 

99  Chicago  B.  &  Q.  R.  Co.  v.  Hendricks, 
125   111.   App.    580. 

1.  Maryland:  Where  tribunals  of  order 
I'.ave  jurisdiction  to  try  disputed  question, 
tlieir  jurisdiction  is  exclusive,  whether  by- 
laws provide  that  their  decisions  shall  be 
final  or  not  and  courts  cannot  review  their 
decisions  of  questions  coming  properly  be- 
fore tliem  except  in  cases  of  fraud.  Don- 
nelly V.  Supreme  Council  Catholic  Benev. 
Legion  "  [Md.]  67  A  276.  Rule  applies 
whether  member  does  not  press  claim  be- 
fore tnbunals  of  order  at  all  or  carries  it 
through  final  tribunal,  or  does  not  exhaust 
all  his  remedies.  As  to  binding  force  of  by- 
law limiting  members  entitled  to  sick  bene- 
fits.     Id. 

2.  Rule  requiring  appeal  from  action  of 
officers  vested  with  autliority  to  allow  or  re- 
ject death  claims  to  supreme  body,  whose 
action  is  declared  to  be  final,  held  unreason- 
able and  void  as  against  public  policy  as 
depriving  courts  of  jurisdiction.  Markham 
v.  Supreme  Court  I.  O.  F.   [Neb.]   110  NW  638. 

3.  Where  original  proofs  of  deatli  had 
been    received    7    months    before    commence- 
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has  no  jurisdiction  of  a  suit  to  collect  the  difference  between  the  face  of  the  cer- 
tificate and  the  proceeds  of  an  assessment,  there  being  an  adequate  remedy  at  law.* 
Where  the  obligation  of  the  association  is  to  pay  not  to  exceed  a  specified  sum  from 
a  fund  raised  by  the  board  of  directors  at  its  discretion  for  the  pajonent  of  all  death 
losses,  claims  for  which  have  been  approved  by  the  board,  the  beneficiary  is  not 
required  to  sue  in  equity  to  compel  the  levying  of  an  assessment,  but  may  sue  at 
law  for  the  amount  due  on  the  certificate.^  An  action  to  recover  on  a  benefit  cer- 
tificate is  one  at  law  though  the  validity  of  a  withdrawal  by  the  member  before  his 
death  is  involved.^  Matters  relating  to  process "  and  venue  ®  are  treated  elsewhere. 
^Yhere  nothing  remains  to  be  done  under  the  contract  but  to  pay  over  money,  plain- 
tiff may,  as  a  rule,  declare  generally  in  indebitatus  assumpsit.®  Assumpsit  will 
not  lie  to  recover  on  a  certificate  under  seal.^°     Technical  defenses  are  not  favored.^^ 

Parties — It  is  generally  held  that  there  is  such  privity  between  the  society  and 
the  beneficiary  designated  in  the  certificate  or  by-laws  as  authorizes  the  beneficiary 
to  sue  for  the  benefits  in  his  own  name.^^  In  some  states,  however,  if  the  certifi- 
cate is  a  specialty  the  action  must  be  brought  by  the  legal  representative  of  the 
insured,  though  it  is  payable  to  named  beneficiaries  and  not  to  his  estate.^^ 

Limitations. — Provisions  limiting  the  time  within  which  actions  to  recover 
benefits  must  be  brought  are  generally  held  to  be  valid  and  must  be  complied 
with,^*  unless  waived.^"     Wliere  it  is  provided  that  the  action  must  be  brought 


ment  of  action,  held  that  fact  that  amend- 
ment thereto  Twas  received  less  than  90 
days  before  commencement  of  action  was 
no  ground  for  its  abatement.  Rohloff  v.  Aid 
Ass'n  for  Lutherans,  130  "Wis.  61,  109  NW 
989. 

4  Northwestern  Traveling  Men's  Ass'n  v. 
Crawford,  126  111.  App.  46S,  afd.  on  other 
grounds,    226    111.    57,    80    NE    736. 

5.  In  action  on  certificate  entitling  bene- 
ficiary to  participate  in  mortuary  fund  to 
extent  of  one  full  assessment  on  all  mem- 
bers in  good  standing,  not  exceeding  $2  000, 
petition  alleging  that  mortuary  fund  was 
always  on  hand  for  purpose  of  paying  death 
losses,  same  being  maintained  by  advance 
assessments,  and  assessments  from  time  to 
time  when  said  fund  was  depleted  or  insuffl- 
cient  to  pay  losses,  that  full  assessment  at 
member's  death  was  largely  in  excess  of 
sum  to  be  paid  on  certificate,  and  tliat  said 
sum  of  $2,000  had  already  been  collected  and 
was  in  defendant's  possession,  held  to  en- 
title plaintiff  to  sue  at  law.  Van  Norman  v. 
Modern  Brotherhood  of  America,  134  Iowa, 
575,  111  NW  992.  Even  if  it  appeared  that 
there  was  no  fund  in  defendant's  possession 
from  which  judgment  at  law  could  be  paid 
If  recovered,  and  auxiliary  proceedings  to 
compel  collection  of  money  by  assessment 
would  have  been  necessary,  held  that  such 
fact  would  not  preclude  plaintiff  from  hav- 
ing judgment  at  law  if  she  saw  fit  to  take 
it.     Id. 

6.  Though  answer  alleged  that  member 
had  severed  his  connection  with  order  before 
death,  and  reply  claimed  that  withdrawal 
"was  irregular  and  procured  through  fraud. 
Wightman  v.  Grand  Lodge  A.  O.  U.  VT.,  121 
Mo.   App.   252.   98   SW   829. 

7.  See  Process,   8  C.  L.  1449. 

8.  See  Venue  and  Place  of  Trial,  8  C.  L. 
2236. 

©.  Where  action  to  recover  benefits  was 
predicated  on  •  membership  in  association 
and  its  constitution  and  laws,  and  there  was 


no  policy  or  certificate  and  nothing  remained 
of  any  contract  except  payment  of  money. 
Cigar  Makers'  International  Union  v. 
Huecker,   123   111.  App.   336. 

10.  Acts  1896,  No.  121,  p.  89,  providing 
that,  in  actions  on  certain  insurance  poli- 
cies, general  count  in  assumpsit  shall  be  a 
suflficient  declaration,  held  not  to  affect 
form  of  action  or  to  make  action  of  assump- 
sit appropriate  where  it  was  not  so  at  com- 
mon law,  and  hence  not  to  make  assumpsit 
proper  remedy  to  recover  on  certificate  un- 
der seal.  Morrill's  Adm'x  v.  Catholic  Order 
of  Foresters,    79  Vt.    479,    65  A  526. 

11.  Professedly  benevolent  and  charitable 
character  of  fraternal  societies  does  not  ex- 
empt them  from  application  of  rule. 
Trotter  v.  Grand  Lodge  of  Iowa  Legion  of 
Honor.      132    Iowa,    513,    109  NT^^    1099. 

13.  It  being  alleged  that  defendant  was 
benefit  society,  that  under  charter  and  by- 
laws nearest  relative  was  beneficiary,  and 
that  plaintiff's  ward  was  nearest  relative, 
held  that  suit  was  properly  instituted  in 
plaintiff's  name.  Social  Benev.  Soc.  No.  1  v. 
Holmes,  127  Ga.  586,  56  SE  775.  Action'  held 
properly  brought  by  guardian  of  minor 
whom  petition  showed  had  right  of  action. 
Id.  For  death  benefit  payable  to  family  of 
deceased,  those  persons  whose  relationship 
to  him  are  legally  counted  in  word  "family" 
and  not  his  legal  representatives  are  en- 
titled to  sue.  Jackson  v.  Brothers  and  Sis- 
ters of  Promise   [Ga.  App.]    59  SE   11. 

13.  Certificate  held  sealed  instrument  so 
that  action  was  properly  brought  in  name 
of  administratrix  of  member  rather  than  by 
his  sons,  wiio  were  named  as  beneficiaries. 
Morrill's  Adm'x  v.  Catholic  Order  of  Forest- 
ers,   79   Vt.    479,    65   A   526. 

14.  Provision  that  no  action  should  be 
maintained  on  contract  unless  brought 
within  one  year  after  member's  death  held 
not  contrary  to  the  public  policy  of  Illinois. 
Dolan  V.  Royal  Neighbors  of  America,  123 
Mo.   App.   147,   100   SW   498.     Contract  limita- 
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within  a  specified  time  after  the  rejection  of  the  members  claim  for  benefits,  the 
limitation  does  not  commence  to  run  until  the  member  has  notice  of  such  rejec- 
tion.^^ 

P/rrtr///?,*/.^^® "  ^- ^- ^®°® — The  usual  rules  of  pleading  apply,'"  including  those 
as  to  cxhibits,^^  amendments/^  and  the  necessity  of  verification.-^  Allegations 
must  be  definite  and  certain,-^  and  facts,  not  conclusions,  must  be  alleged.--  It 
is  not  necessary  to  set  forth  a  copy  of  the  written  contract  sued  on,  where  its  sub- 
stance is  properly  alleged.-^  Plaintiff  need  not  allege  that  the  contract  is  in  writ- 
ing, though  the  law  requires  it  to  be.'*  A  general  allegation  of  corporate  capacity 
is  usually  sufficient.-^  Defendant  must  plead  forfeitures,  if  relied  on,-^  and  facts 
showing  a  right  to  any  deductions  authorized  by  the  contract.-^  A  general  denial 
renders  admissible  all  evidence  directly  tending  to  disprove  one  or  more  of  the  alle- 


tion  held  restriction  upon  contractual  obli- 
gation and  not  provision  pertaining-  merely 
to  remedy,  and  hence  its  validity  was  to  be 
determined  by  tlie  lex  loci  contractus  rather 
than  the  lex  fori.  Id.  Requirement  that 
action  should  be  commenced  vi^ithin  6 
months  after  disallowance  of  plaintiff's 
claim  held  to  refer  to  claim  made  upon 
proofs  of  loss  and  action  commenced  within 
6  months  after  rejection  of  said  claim  was 
in  time  though  more  than  6  months  had 
elapsed  since  defendant  had  notified  plain- 
tiff, before  proofs  were  filed,  that  it  would 
not  pay.  Munn  v.  Masonic  Life  Ass'n,  115 
App.  Div.  855,  101  NYS  91.  Question  of  lim- 
itations held  one  of  law  for  court,  there  be- 
ing no  dispute  as  to  facts.  Munn  v.  Masonic 
Life  Ass'n,  115  App.  Div.  855,  101  NYS  91. 

15.  Failure  to  sue  within  6  montlis  held 
not  waived.  Harris  v.  Phoenix  Accident  & 
Sick  Benefit  Ass'n,  149  Mich.  285,  14  Det. 
Leg.  N.  4'45,  112  NW  935.  Exclusion  of  evi- 
dence that  beneficiary  recorder  of  order  per- 
suaded plaintiff  not  to  sue  on  certificate 
within  year,  and  promised  him  that  claim 
would  be  paid,  held  reversible  error.  Dolan 
v.  Royal  Neighbors  of  America,  123  Mo.  App. 
147,    100    SW   498. 

10.  Demurrer  to  plea  of  limitations  held 
properly  sustained  where  it  was  not  alleged 
that  member  had  notice  of  rejection, 
t^witchmen's  Union  of  North  America  v. 
Colehouse,   227   111.   561,   81  NE  696. 

17.  See,  also  Pleading,  8  C.  L.  1355. 

18.  Where  certificate,  providing  that 
member  should  comply  with  constitution, 
laws,  etc.,  of  order,  was  made  exhibit,  held 
not  necessary  to  file  copy  of  ^constitution 
and  by-laws  as  an  exhibit.  Court  of  Honor 
v.  Hutchins  [Ind.  App.]  79  NE  409.  Fact 
that  certificate  attached  to  petition  as  ex- 
hibit designated  defendant  as  a  fraternal 
beneficiary  society  held  not  inconsistent  with 
allegation  of  petition  that  it  was  a  life  in- 
surance and  beneficiary  society,  exhibit 
forming  no  part  of  allegation.  Krause  v. 
Modern  Woodmen  of  America,  133  Iowa,  199, 
110   NW    452. 

19.  Amendment  held  not  to  have  added 
new  cause  of  action  and  to  have  been  prop- 
erly allowed.  Social  Benev.  Soc.  No.  1  v. 
Holmes,  127  Ga.  586,  56  SE  775.  Amend- 
ment held  not  to  set  up  new  cause  of  action 
but  merely  to  have  amplified  original  alle- 
gations and  to  have  been  improperly  disal- 
lowed. Jackson  v.  Brothers  &  Sisters  of 
Promise   [Ga.  App.]    59  SE  11. 


20.  See  Verification,  8  C.  L.  2255,  for  full 
treatment  of  this  question. 

21.  Cause  of  action  lield  set  forth  in  ex- 
hibit to  original  summons  in  justice  court 
with  sufficient  definiteness,  especially  in  ab- 
sence of  timely  special  (\<  murrer.  Jackson 
v.  Brothers  &  Sisters  of  Promise  [Ga.  App.] 
59  SE  11.  Petition  held  as  against  general 
demurrer,  to  liave  suflficiently  set  forth  con- 
tract resulting  from  operation  of  rules  and 
by-laws,  though  it  did  not  allege  issuance  of 
certificate.  Social  Benev.  Soc.  No.  1  v. 
Holmes,    127    Ga.    586,    56    SE   775. 

22.  Averment  that  defendant  was  life  in- 
surance society  held  not  put  in  issue  by 
general  allegation  of  answer,  by  way  of 
conclusion,  that  it  was  fraternal  beneficiary 
society.  Krause  v.  Modern  Woodmen  of 
America,  133  Iowa,   241,   110  NW  452. 

23.  Petition  iield  subject  to  special  de- 
murrer for  failure  to  attacla  copies  of  char- 
ter and  by-laws  relied  on  as  constituting 
contract  sued  on,  where  there  was  no  al- 
legation as  to  their  substance  but  only 
an  allegation  by  way  of  a  conclusion  as  to 
their  effect.  Social  Benev.  Soc.  No  1  v. 
Holmes.  127  Ga.  586.  56  SE  775.  Objection 
held  not  overcome  by  allegation  that  plain- 
tiff did  not  have  charter  and  by-laws  but 
had  served  defendant  with  notice  to  pro- 
duce  them.      Id. 

24.  As  against  general  demurrer,  will  be 
presumed  that  it  is.  Social  Benev.  Soc.  No. 
1  V.  Holmes.  127  Ga.  586.  56  SE  775.  Alle- 
gation tliat  contract  was  contained  in  by- 
laws, copy  of  which  plaintiff  alleged  she 
did  not  have  but  had  served  notice  upon 
defendant  to  produce,  held  to  implj-  that  it 
was    in    writing.      Id. 

2r>.  Sufficient  under  Code,  §  3627.  Krause 
V.  Modern  Woodmen  of  America,  133  Iowa, 
241,    110  NW   452. 

26.  Defendant  has  the  burden  of  pleading 
and  proving  a  forfeiture  for  nonpayment  of 
assessments.  Must  show  provision  for  for- 
feiture for  nonpayment  of  assessments  and 
that  forfeiture  in  fact  occurred.  Gruwell  v. 
National  Council  of  K.  &  L.  of  S.  [Mo.  App.J 
104  S.  W.  884.  Where  defendant  pleaded 
particular  law,  held  that  it  could  not  rely 
on    different   one   not   pleaded.     Id. 

27.  Claim  that  judgment  wa^  excessive 
in  sum  which  defendant  was  entitled  to  de- 
duct for  reserve  fund  under  stipulation  in 
certificate  held  not  open  to  consideration 
where  it  was  not  pleaded  in  answer.  .  Gru- 
Well  v.  National  Council  of  K.  &  L.  of  S. 
[Mo.   App.]    104    SW   884. 
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gations  of  the  complaint.-^  In  some  states  the  facts  relied  on  to  negative  corporate 
existence,'^  or  the  performance  of  conditions  precedent,^"  must  be  specifically  stated. 
In  some  states  waiver  may  be  shown  under  an  allegation  of  full  performance.^^ 

Evidence.  Presumptions  and  burden  of  proof. ^^^  ^  ^-  ^-  ^^°'' — The  presump- 
tion is  against  suicide/-  and  the  insurer  has  the  burden  of  proving  it  ^^  by  a  prepon- 
derance of  the  evidence.^*  Where  the  insurer  is  exempted  from  liability  in  case  of 
suicide  unless  the  member  is  under  treatment  for  insanity  at  the  time,  the  burden 
is  on  plaintiff  to  show  that  he  was  under  treatment.^^  The  burden  of  proving  for- 
feitures,^*^ and  death  or  injury  from  expected  causes,^^  is  ordinarily  on  the  insurer. 
A\liere  the  evidence  shows  suspension  of  the  insured,  the  beneficiary  has  the  bur- 
den of  showing  reinstatement.^^  Plaintiff  need  not,  in  the  first  instance,  prove  the 
truth  of  representations  or  warranties  in  the  application,  but  their  falsity  is  a 
matter  of  defense.^''  AVhere  a  member  while  insane  withdraws  from  the  association 
and  releases  it  from  further  liability,  the  burden  is  on  it  to  show  that  the  trans- 
action was  fair  and  made  in  good  faith.*"  The  court  cannot  take  judicial  notice 
that  a  society  is  a  fraternal  association.*^ 

AdmissihiUiy.^'^^  ^  ^-  ^-  ^^"^ — The  usual  rules  of  evidence  apply,*^  including 
those  as  to  the  admissibility  of  declarations  of  a  party,*^  and  admissions  against 


28.  Proofs  held  not  admissible  under  gen- 
eral denial.  Craiger  v.  Modern  Woodmen 
of  America    [Ind.  App.]    80  NE   429. 

29.  General  allegation  of  corporate  ca- 
pacity cannot  be  put  in  issue  by  general  de- 
nial or  averment  of  different  corporate  ca- 
pacity as  a  conclusion.  Code,  §  3628. 
Krause  v.  Modern  Woodmen  of  America, 
133    Iowa,    199,    110   NW   452. 

30  General  denial  of  general  allegations 
of  performance  of  conditions  precedent  held 
not  to  have  put  them  in  issue.  Code.  §§ 
3626,  3628.  Krause  v.  Modern  Woodmen  of 
A.merica,  133  Iowa,  199,  110  NW  452.  Though 
denials  w^ere  general  in  their  nature,  lield 
that  they  were  sufficient  to  put  burden  on 
plaintiff  to  establish  his  general  allega- 
tions that  insured  was  member  in  good 
standing,  that  his  dues  had  been  paid,  that 
proof  of  death  had  been  furnished,  etc.  Su- 
preme Lodge  K  of  P.  V.  Crenshaw  [Ga.] 
58   SE    628. 

31.  Modern  Woodmen  of  America  v. 
Angle    [Mo.   App.]    104    SW  297. 

32.  Sovereign  Camp  Woodman  of  the 
World  v.  Bridges  [Ind.  T.]  104  SW  672;  Hil- 
debrand  v.  United  Artisans  [Or.]  91  P  542. 
As  between  accidental  death  and  suicide, 
presumption  is  that  death  was  accidental. 
Van  Norman  v.  Modern  Brotherhood  of  Am- 
erica, 134  Iowa,  575,  111  N"W  992.  Court  will 
presume  that  death  was  result  of  accident 
where  nothing  more  is  shown  than  that  it 
was  brought  about  by  a  violent  injury,  char- 
acter of  which  is  consistent  witli  theory  of 
accident.  Sovereign  Camp,  Woodmen  of  the 
world  v.  Boehme  [Tex.  Civ.  App.]  97  STV  847. 
Original  and  amended  proofs  held  not  to 
have  required  court  to  take  from  jury  pre- 
sumption against  suicide.  Rohloff  v.  Aid 
Ass'n  for  Lutherans,  130  Wis.  61,  109  NW 
989.  If  known  facts  are  consistent  with 
theory  of  natural  or  accidental  death,  pre- 
sumption requires  finding  against  suicide. 
Lindahl  v.  Supreme  Court  I.  O.  F.,  100  Minn. 
87.  110  NTV  358;  Zearfoos  v.  Switchmen's 
Union,    102   Minn.    56,    112    NW   1044. 

33.  Van  Norman  v.  Modern  Brotherhood 
Of  America,  134  Iowa,   575,  111  NW  992;     Ol- 
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son  V.  Court  of  Honor,  100  Minn.  117.  110 
NW  374;  Hildebrand  v.  United  Artisans  [Or.] 
91  P  542;  Sovereign  Camp,  "Woodmen  nf  the 
World  V.  Boehme  [Tex.  Civ.  App.]  97  SW  847; 
Rohloff  v.  Aid  Ass'n  for  Lutherans,  130  Wis. 
61,  109  NW  989.  Insurer  must  eliminate 
and  disprove  all  other  causes  consistent  with 
evidence.  Zearfoos  v.  Switchmen's  Union, 
102  Minn.  56,  112  NW  1044.  "Where  circum- 
stantial evidence  is  relied  on,  defendant  must 
establish  facts  excluding  any  reasonable  hy- 
pothesis of  natural  or  accidental  death. 
Lindahl  v.  Supreme  Court  I.  O.  F.,  100  Minn. 
87,   110   NW  358. 

34.  Instructions  requiring  defendant  to 
prove  suicide  with  that  degree  of  certainty 
which  is  required  in  criminal  prosecutions, 
though  erroneous,  held  harmless  where  jury 
found  for  defendant,  and  evidence  warranted 
verdict  even  under  instructions  as  given. 
Williams  v.  Supreme  Court  of  Honor,  120  111. 
App.  263.  Ultimate  fact  is  required  to  be 
proved  by  preponderance  of  evidence  only. 
Zearfoos  v.  Switchmen's  Union,  102  Minn. 
56,  112  NW  1044;  Lindahl  v.  Supreme  Court 
I.  O.  F.,  100  Minn.   87,   110  NW  358. 

35.  If  did  commit  suicide.  Olson  v. 
Court   of  Honor,   100   Minn.   117,   110   NW   374. 

36.  Must  show  provision  for  forfeiture 
for  nonpayment  of  assessments  and  that 
forfeiture  in  fact  occurred.  Gruwell  v. 
National  Council  of  K.  &  L.  of  S.  [Mo.  App.] 
104   SW   884. 

37.  Voluntary  exposure  to  unnecessary 
danger  or  lack  of  due  diligence  in  avoiding 
injury.  Garcelon  v.  Commercial  Travelers' 
Eastern  Ace.  Ass'n   [Mass.]   81  NB  201. 

38.  Where  evidence  showed  failure  to  pay 
assessment  on  time  and  consequent  sus- 
pension. Woodmen  of  the  "World  v.  Jack- 
son, 80  Ark.  419,  97  SW  673. 

3».  Court  of  Honor  v.  Clark,  125  111.  App. 
490. 

40.  Wightman  v.  Grand  Lodge  A.  O. 
U.  W.,   121  Mo.  App.   252,   98  SW  829. 

41.  Smith  v.  Grand  Lodge  A.  O.  U.  W., 
124   Mo.   App.    181,    101    SW    662. 

42.  See,  also.   Evi-lence,  9  C.  L.   122iS. 

43.  Where    beneficiary   has   no    vested   in- 
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interest.**  The  constitution  and  laws  of  the  order  are  generally  admissible  if 
part  of  the  contract.*^  Proofs  of  death  are  admissible  as  evidence  of  the  facts 
therein  stated  as  against  the  beneficiary  and  in  favor  of  the  insured  only  in  so  far 
as  they  can  be  construed  as  admissions  by  the  beneficiary  against  his  interest.*® 
They  are,  at  most,  only  prima  facie  evidence  of  the  facts  therein  stated.*^  The 
coroner's  verdict  is  generally  held  to  be  inadmissible.*^  Wliere  the  by-laws  provide 
that  upon  the  death  of  a  member  the  officers  of  the  local  society  to  which  he  be- 
longed shall  furnish  full  proof  of  death  upon  blanks  furnished  for  that  purpose, 
and  give  their  opinion  as  to  the  validity  of  the  beneficiary's  claim,  such  officers 
must  be  considered  the  agents  of  the  general  society,*^  and  their  statements  and 
admissions  made  against  the  interests  of  the  general  organization  are  competent 
evidence  in  an  action  on  the  benefit  certificate.^"  Cases  dealing  with  the  admissi- 
bility of  particular  evidence  on  the  issues  of  suicide,^^  waiver,^-  total  disability,^^ 
and  forfeiture,^*  will  be  found  in  the  notes. 


terest,  statements  and  admissions  of  in- 
sured are  admissible  as  against  beneficiary 
in  an  action  on  certificate.  Ogden  v.  Sover- 
eign Camp  Woodmen  of  tiie  World  [Neb.] 
Ill  NW  797.  On  issue  as  to  good  standing 
of  insured  at  time  of  his  death,  statements 
of  deceased  tending  to  show  his  understand- 
ing as  to  his  standing  in  order.  Id.  In 
contest  between  two  persons  over  proceeds 
of  certificate,  declarations  made  by  insured 
to  one  of  them,  not  dying  declarations  or 
part  of  res  gestae,  held  inadmissible.  Grand 
Lodge  Colored  K.  of  P.  v.  Mackey  [Tex.  Civ. 
App.]    104   SW  907. 

44.  Where  laws  provided  that  no  at- 
tempted reinstatement  should  be  effective 
unless  member  was  in  good  health,  and  ben- 
eficiary relied  on  reinstatement,  held  that 
testimony  of  physician  who  attended  mem- 
ber that  beneficiary  told  him  at  the  time 
that  member  had  been  sick  for  about  three 
weeks  held  admissible  as  an  admission  of 
beneficiary,  where  it  brought  period  of  mem- 
ber's illness  within  time  jury  could  have 
found,  from  other  evidence,  that  reinstate- 
ment was  attempted,  and  hence  tended  to 
show  that  he  was  not  then  in  good  health. 
Woodmen  of  the  World  v.  Jackson,  80  Ark. 
419,  97  SW  673.  Declarations  of  officer  of 
lodge,  who  took  active  part  in  procuring 
withdrawal  card,  concerning  member's  men- 
tal condition,  held  admissible  as  tending  to 
show  want  of  good  faith  in  procuring  re- 
lease of  defendant's  obligation  on  benefit 
certificate.  Wightman  v.  Grand  Lodge  A. 
O.  U.  W..  121  Mo.  App.  252,  98  SW  829.  Dec- 
laration that  engagement  had  been  broken 
off  held  admissible  against  one  claiming  pro- 
ceeds of  certificate  as  insured's  aflianced 
wife.  Grand  Lodge  Colored  K.  of  P.  v. 
Mackey  [Tex.  Civ.  App.]   104  SW  907. 

45.  In  action  of  as&umpsit  to  rocover 
benefits,  founded  on  membership  and  laws  of 
order,  held  that  constitution  and  by-laws 
were  admissible  to  establish  existence  of 
duty  to  pay  and  to  determine  amount  recov- 
erable. Cigar  Makers'  International  Union 
V.  Huecker,  123  111.  App.  336.  Where  plain- 
tiff sued  for  benefits  to  which  she  became 
entitled  under  set  of  rules  adopted  after 
n;ember  joined  order,  and  which  provided 
for  their  amendment  and  alteration,  held 
that  amendments  were  relevant  and  admis- 
sible in  so  far  as  they  affected  claims  or 
status    of   parties    to    action    or    of   deceased 


member.     Cigar  Makers'  International  Union 
V.   Huecker,    123    111.    App.    336. 

46.  Statements  of  attending  physician  on 
blank  included  in  proofs  held  inadmissible 
as  admissions,  in  view  of  requirements  of 
by-laws  as  to  proofs  and  notice  to  pliysi- 
cian  printed  on  blank.  Triple  Tie  Benefit 
Ass'n  V.  Wheatley  [Kan.]  91  P  59.  Authen- 
ticated copy  of  coroner's  proceedings,  evi- 
dence taken  before  him,  and  verdict,  re- 
quired by  by-laws  to  accompany  proofs,  held 
inadmissible  as  evidence  of  facts  tlierein 
stated  to  establish  defense  of  suicide,  tliere 
being  nothing  in  contract  to  contrary,  par- 
ticularly where  beneficiary,  in  proofs,  denied 
truth  of  such  facts.  Craiger  v.  Modern 
Woodmen  of  America   [Ind.  App.]   80  NE  429. 

47.  Fact  that  proofs  stated  tliat  member 
committed  suicide  held  not  ground  for  grant- 
ing nonsuit  or  for  dismissal.  Roliloff  v. 
Aid  Ass'n  for  Lutherans,  130  Wis.  61,  109 
NW  989.  Original  and  amended  proofs  held 
not  to  have  required  court  to  take  presump- 
tion   against   suicide   from   jury.      Id.   . 

48.  Craiger  v.  Modern  "Woodmen  of  Am- 
erica   [Ind.   App.]    80    NE   429. 

49.  Hildebrand  v.  United  Artisans  [Or.] 
91  P  542.  Question  whether  proof  was  fur- 
nished by  secretary  of  local  society  or  l^y 
plaintiff's  attorney  held  for  jury  under  the 
evidence.  Id.  Where  local  secretary  sent 
proofs  of  death  to  supreme  secretary,  held 
immaterial  that  she  was  assisted  in  pre- 
paring them  by  an  attorney  who  was  mem- 
ber of  order  and  afterwards  became  attor- 
ney for  beneficiary  in  action  on  certificate. 
Id.  Question  as  to  whether  person  assisting 
local  secretary  in  preparing  proofs  did  so 
as  attorney  or  just  as  member  of  order  at 
her  request  held  proper.     Id. 

50.  Hildebrand  v.  United  Artisans  [Or.] 
91   P   542. 

51.  Certified  copy  of  certificate  of  death 
made  by  physician  and  liealth  oflicer,  and 
filed  in  register's  office  as  required  by  stat- 
ute, held  properly  excluded  as  not  best  evi- 
dence. Rohloff  V.  Aid  Ass'n  for  Lutherans, 
130  Wis.  61,  109  NW  989.  Fact  that  mem- 
ber was  short  in  his  acounts  as  financial 
secretary  of  a  cliurch  may  be  shown.  Roh- 
loff V.  Aid  Ass'n  for  Lutherans,  130  Wis.  61, 
109  NW  989.  Evidence  of  trustee  that  he 
had  made  partial  inquiries  among  church 
members  and  found  that  certain  of  tliem 
claimed  to  have  made  payments  to  deceased 
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FRAUD    AlVD    UXDUE    INPLUENCE. 


8  1.     Actual  Frnnd   <147r)).  I       §  3.     Remedies     (1487).       Pleading     (1491). 

§2.     Inferences     from     Circumstances    and  j  Evidence   (1492).     Instructions    (1494). 
Condition    of   Parties   or   From    Intrinsic   Na- 
ture of   the  Transaction    (1483). 


Scope  of  topic. — This  topic  treats  of  fraud  and  undue  influence  generally, 
being  devoted  principally  to  a  consideration  of  the  nature  and  elements  of  fraud, 
the  application  of  the  general  principles  herein  propounded  and  considered  being 
treated  more  exliaustively  and  particularly  in  the  various  topics  devoted  to  the 
subject-matter  of  the  fraud.^^  Eemedies  for  fraud  are  herein  considered,  but 
also  only  in  a  general  way,  the  particular  treatment  of  such  remedies  being 
covered  by  topics  specifically  devoted  thereto.^^  Fraud  in  its  criminal  aspect,^' 
and  conveyances  fraudulent  as  to  creditors,^^  are  entirely  excluded  herefrom,  as 
is  also  the  measure  of  damages  ^^  and  limitations  of  actions.^" 

§  1.  Actual  fraud.^^'^ ''  ^-  ^-  ^si3_rpj^e  ^xhne  essentials  of  fraud  are  de- 
ception "  and  unjust  or  unfair  treatment,®^  as  distinguished  from  mere  errors 
of  judgment,^^  or  breach  of  contract,^*  though  the  latter  may  constitute  fraud 
where  it  amounts  to  a  breach  of  trust,®^  or  the  promise  itself  was  fraudulent.*^^ 


and  taken  receipts  therefor  held  inadmissi- 
ble as  hearsay  and  because  receipts  were 
best   evidence.     Id. 

52.  Exclusion  of  evidence  that  beneficiary 
recorder  of  order  persuaded  plaintiff  not  to 
sue  on  certificate  within  year,  and  promised 
that  claim  Tvould  be  paid,  held  reversible 
error  Dolan  v.  Royal  Neighbors  of  Am- 
erica,' 123   Mo.   App.    147,    100    SW    498. 

53.  Exclusion  of  evidence  on  cross- 
examination,  as  to  what  plaintiff  did  in  way 
of  directing  work  on  his  farm  held  reversi- 
ble error,  though  there  was  evidence  that 
he  directed  it  to  some  extent.  Foglesong  v. 
Modern  Brotherhood  of  America,  121  Mo.  App. 
548,    97    SW   240. 

54.  "Where  evidence  tended  to  show  that 
members  of  certain  lodge  were  also  members 
of  defendant  association,  and  that  if  memr 
ber  of  said  lodge  was  "unflnancial"  to  ex- 
tent of  having  forfeited  membership  therein 
he  could  not  recover  on  policy  issued  by 
defendant,  held  that  evidence  that  person 
to  "Whom  policy  was  issued  was  "financial" 
in  said  lodge  was  admissible  in  action  on 
policy  issued  by  defendant.  Odd  Fellows 
Ben.  Ass'n  v.  Burton    [Ark.]    104  SW  163. 

55.  See  such  titles  as  Agency.  9  C  L.  58; 
Attorneys  and  Counselors,  9  C.  L.  300;  Cor- 
porations, 9  C.  L.  733;  Judgments,  8  C.  L. 
530;  Marriage,  8  C.  L.  833;  Mortgages.  8  C. 
L.  1022;  Negotiable  Instruments,  8  C.  L. 
1124;  Non-Negotiable  Paper,  8  C.  L.  1167; 
Partnership,  8  C.  L.  1261;  Releases,  8  C.  L. 
1714;  Sales,  8  C.  L.  1751;  Trusts,  8  C.  L.  2169; 
Vendors  and  Purchasers,  8  C.  L.  2216;  Wills, 
S  C.  L.   2305. 

56.  See  Deceit,  9  C.  L.  935;  Cancellation 
of  Instruments,  9  C.  L.  454;  Reformation  of 
Instruments,  8  C.  L.  1708,  and  otlier  topics 
relating  to  specific  remedies. 

57.  See  Criminal  Law,  9  C.  L.  851;  Indict- 
ment and  Prosecution,  8  C.  L.  189;  False 
Pretenses  and  Cheats,  9  C.  L,.  1353;  Con- 
spiracy, 9  C.  L.   600;  Forgery,  9  C.  L.  1418. 

58.  See  Fraudulent  Conveyances,  7  C.  L. 
1841;   also   Bankruptcy,    9    C.   L.    343. 

59.  See   Damages,   9  C.  L.   869. 


60.  See  Limitation  of  Actions  8  C.  L. 
521. 

61.  Mere  request  to  broker  by  purchaser 
that  deed  should  not  mention  a  lease  on 
the  land  held  not  fraud  where  no  repre- 
sentations were  made  and  vendor  read  and 
.'•■igned  deed,  as  prepared,  voluntarily  and 
without  objection.  Weinhard  v.  Summer- 
ville  [Wash.]  89  P  490.  Fact  that  defend- 
ant in  suit  to  set  aside  a  deed  made  by  an 
Alaska  townsite  trustee  obtained  his  title 
in  ex  parte  proceedings  was  not  of  itself 
sufficient  to  authorize  a  court  of  equity  to 
inquire  into  the  truth  or  falsity  of  the  evi- 
dence upon  which  the  trustee  acted  in  con- 
firming defendant's  claim,  where  complain- 
ant was  not  prevented  by  fraud  from  ap- 
pearing and  presenting  his  claim,  and  it 
does  not  appear  that  the  trustee  failed  to 
give  the  required  notice  of  the  proceedings. 
Miller   v.    Margeric    [C.    C.   A.]    149    F   694. 

62.  Conveyance  by  father  to  son  by  for- 
mer marriage  held  not  in  fraud  of  rights 
of  second  wife  whom  he  wa.s  about  to 
marry.  Jenkins  v.  Rhodes,  106  Va.  564,  56 
SE  332.  Agreement  that  note  given  for  en- 
gine was  not  to  be  put  into  circulation  until 
purchaser  had  tried  engine,  the  engine  to 
be  returned  if  not  satisfactory,  did  not  show 
that  note  was  put  into  circulation  fraudu- 
lently, when  it  did  not  appear  that  pur- 
chaser had  tried  engine  or  kept  his  part  of 
agreement.  First  Nat.  Bk.  v.  Person,  101 
Minn.   30,   111   NW   730. 

63.  Fraud  held  not  proved  in  award  of 
contract  to  furnish  court  house  to  highest 
bidder,  it  being  matter  of  discretion  with 
board  of  supervisors  who  ratified  the  award 
as  to  whether  it  was  best  to  pay  the  high- 
est price  and  thus  secure  the  assurance  of 
good  quality,  etc.  Raymond  v.  McKenna, 
147  Mich.  35,  13  Det.  Leg.  N.  935,  110  NW  121. 

64.  Breach  of  contract  is  not  necessarily 
fraud.  First  Nat  Blf.  V.  Person,  101  Minn. 
30,    111   N"W   730. 

63.  Evidence  held  to  show  that  joint 
owner  who  had  sold  his  Interest  to  his  co- 
owner     for     the     former's     part     of     original 
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Fraud  may  be  accomplished  by  acts  and  artifices,"  conspiracy/^  representations/* 
or  concealment.^°  A  fortiori  it  may  be  accomplished  by  the  concurrence  of  acts, 
representations,  and  concealment^^ 

A  representation  to  be  fraudulent  must  be  false  either  in  fact  ''^  or  in  effect,'^^ 
and  must  relate  to  past  or  existing  facts  ^*  as  distinguished  from  mere  hearsay," 


purchase  price  which  latter  had  paid  was 
entitled,  under  agreement  under  which 
conveyance  was  niade,  to  sliare  in  profits  of 
sale  made  by  such  co-owner.  Chambers  v. 
Thompson    [Ark.]    100   SW  79. 

66.  See   post,    this    section. 

67.  Old  and  infirm  person  was  induced  by 
fraud  and  concealment  to  execute  convey- 
ance he  did  not  intend  to  convey.  ToUey  v. 
Poteet  ["W.  Va.]  57  SE  811.  Procuring  de- 
fendant's signature  to  contract  for  purchase 
of  goods  by  representation  that  it  was  a 
simple  order  for  goods,  defendant  having 
read  the  order  and  found  it  seemingly  all 
right,  but  plaintiff's  agent  having  by  some 
artifice  or  trick  substituted  the  contract  for 
the  order.  Price  v.  Huddleston,  167  Ind.  536, 
79   NE    496. 

68.  Conspiracy  and  fraud  In  obtaining 
deed  held  not  proved.  Saunders  v.  "Wells 
[Iowa]   112  NW  205. 

69.  Where  railroad  agent  miscounted 
number  of  cases  of  goods  delivered  and 
shipper  affirmed  that  the  count  was  correct, 
thus  inducing  agent  to  sign  bill  of  lading 
for  more  than  were  delivered.  Cohen  Bros. 
V.  Missouri,  K.  &  T.  R  Co.  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Peep.  121,  98  SW  437.  Represen- 
tation that  there  was  railroad  right  of  way 
on  land  and  stipulation  as  to  deduction  from 
purchase  price  in  case  vendor  could  not 
give  good  title  thereto  held  not  a  repre- 
sentation that  a  railroad  would  soon  be  con- 
structed through  the  land.  Kincaid  v.  Price 
[Ark.]  100  SW  76.  Principal  bound  by 
knowledge  of  agent  notwithstanding  fraud 
of  agent,  as  against  persons  not  privy  to 
or  having  notice  of  sucli  fraud.  Armstrong 
V.  Ashley,  204  U.  S.  272,  51  Law.  Ed.  482. 
Instruction  that  plaintiff  must  prove  fraud 
of  defendant  "and"  his  agent  held  errone- 
ous as  excluding  liability  for  fraud  of 
agent.  First  Nat.  Bk.  v.  Baldwin  [Tex.  Civ. 
App.]    18  Tex.  Ct.  Rep.  563,   102   SW  786. 

Que.stioii  of  fact:  Where  defrauded  vendee 
testified  fully  and  clearly  to  misrepresenta- 
tions by  vendor,  though  his  testimony  was 
uncorroborated.  Sulkin  v.  Gilbert  [Pa.]  67 
A  415.  Where  there  is  any  evidence  tend- 
ing to  show  fraudulent  representations. 
Crosby  v.  Wells  [N.  J.  Err.  &  App.]  67  A 
295. 

Evidence  held  sufficient  to  show  false  rep- 
resentation by  wareliouseman  that  ware- 
house in  which  plnintiff's  goods  were  burned 
was  fireproof.  Clifford  v.  Universal  Stor- 
age Warehouse  &  Exp.  Co.,  52  Misc.  595,  102 
XYS  460.  Evidence  held  to  show  that  ven- 
dor falsely  represented  that  he  had  made  no 
prior  contract  affecting  the  land.  Norris  v. 
Hay,  149  Cal.  695,  87  P  380.  Evidence  held 
to  sustain  finding  that  false  representations 
had  been  made.  Rutherford  v.  Irby,  1  Ga. 
App.  499,  57  SE  927.  Receipt  for  party's 
share  of  commissions  on  sales  made  by  him 
and  other  party  held  secured  by  fraudulent 
representations  as  to  amount.  Sawyer  v. 
Walker,  204  Mo.   133,  102   SW   544. 


Evidence  held  Insnfflcient  to  show  mak- 
ing of  any  representation  as  to  value  of 
property  sold.  MacKellar  v.  Thompson,  103 
NTS  853.  Evidence  held  not  to  show  rep- 
resentation by  lessor  that  public  road  con- 
nected the  two  tracts  covered  by  lease,  but 
that  he  only  observed  that  he  had  used  a 
roadway  or  trail  between  such  tracts  for 
many  years.  Ahern  v.  Hindman,  101  Minn. 
34,  111  NW  734.  Where  value  represented 
to  vendor  by  a  third  person  was  a  fair  one 
at  the  time,  the  fact  that  such  person  after- 
wards purchased  from  the  first  vendee  in  an 
entirely  different  transaction  and  that  sev- 
eral years  later  the  property  vv^as  worth 
three  times  the  original  price  paid  did  not 
show  fraud.  Long's  Ex'r  v.  Owen,  30  Ky. 
L.  R.  495,  98  SW  1010. 

70.  Finding  of  fraud  In  ordering  goods 
%vhen  Insolvent  held  sustained  by  evidence. 
National  Bk.  of  Commerce  v.  Chatfleld, 
Woods  &  Co.  [Tenn.]  101  SW  765.  Evidence 
discussed  as  to  fraud  in  procurement  of  as- 
signment of  Insurance  policy.  Mutual  Life 
Ins.    Co.    of    New    York    v.    Lane,    151    F    276. 

71.  Fraudulent  representations  neces. 
sarily  involve  fraudulent  concealment.  Ru- 
therford V.  Irby,  1  Ga.  App.  499,  57  SE  927. 
Sale  by  one  partner  to  another  induced  by 
fraudulent  representations  as  to  financial 
conditions  of  firm  and  concealment  of  facts 
not  known  to  seller  held  voidable  at  in- 
.=tance  of  seller.  Goldsmith  v.  Koopman  [C. 
C.  A.]  152  F  173.  Representation  that  party 
had  certain  land  of  certain  value  which  he 
would  exchange  for  lands  of  other  party, 
thereby  inducing  latter  to  execute  escrow 
which  former  secured  without  latter's  con- 
sent, and  then  deeded  the  property  to  third 
person  and  purchasing  land  from  another 
party  and  conveying  it  to  the  grantor  in  the  , 
escrow  without  his  knowledge.  Kempe  v. 
Bennett,  134  Iowa,  247,  111  NW  926.  Where 
bank  ofl^cers  recommended  financial  respon- 
sibility and  trustworthiness  of  gang  of  con- 
-spirators  and  gamesters  and  expedited  col- 
lection of  checks  obtained  by  such  gang. 
Hobbs  V.  Boatright.  195  Mo.   693,   93   SW  934. 

72.  Boddie  v.  Ward  [Ala.]  44  S  105; 
Champion  Funding  &  Foundry  Co.  v.  Hes- 
kett,  125  Mo.  App.  516,  102  SW  1050.  Falsity 
is  question  of  fact  for  jury.  Hawley  v. 
Wicker,  117  App.  Dlv.  638.  102  NYS  711. 
Finding  that  vendee  did  not  know  certain 
fact  when  he  declared  that  he  did  not  held 
not  ."^o  contrary  to  evidence  as  to  justify 
setting  it  aside.  Burrows  v.  Fitch  [W.  Va.] 
57   SE  283. 

73.  False  representation  may  be  made  by 
presenting  truth  in  such  aspect  or  way  as 
to  create  false  impression.  Tolley  v.  Poteet 
[W.  Va.]    57   SE   811. 

74.  Gipe  V.  Pittsburg,  etc.,  R.  Co.  [Ind. 
App.]    82   NE   471. 

75.  Actionable  fraud  cannot  be  predi- 
cated upon  making  and  promulgation  of 
corporation     prospectus     containing    nothing 
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warranties/®  promises  and  agreements/'^  or  forecasts/^  or  opinions  and  esti- 
mates.'^^  This  rule,  however,  is  difficult  of  application,  since  it  involves  the  de- 
termination in  each  particular  case  of  the  question  as  to  what  constitutes  facts  as 
distinguished  from  opinions.*"     The  rule,  moreover,  is  correct  only  in  its  gener- 


which  can  be  construed  as  asserting  that 
its  statements  were  based  on  or  true  to  the 
personal  knowledge  of  the  persons  making 
them.  Duryea  v.  Zimmerman,  121  App.  Div. 
560,    106   NYS   237. 

Rule  stated:  Representations  expressly- 
stated  to  be  on  information  from  others  do 
not  constitute  fraud  where  the  party  cor- 
rectly repeats  such  information  and  believes 
it  to  be  true,  but  it  is  otherwise  if  the  in- 
formation is  intentionally  misrepresented, 
or  if  he  knows  the  information  Is  false  or 
the  party  falsely  states  t-liat  he  has  infor- 
mation when  he  in  fact  has  none.  Hansen 
V.  Kline   [Iowa]   113  NW  504. 

76.  Mere  agreement  that  engine  sold  was 
In  good  condition  held  not  to  authorize  in- 
ference that  engine  was  falsely  so  repre- 
sented to  knowledge  of  seller.  First  Nat. 
Bk.    V.   Person.    101   Minn.    30,    111   NW   730. 

77.  Violation  of  an  agreement  to  return 
a  note  under  certain  conditions,  and  not  to 
use  it  as  collateral  outside  of  a  certain  lo- 
cality, does  not  of  itself  show  fraud  in  the 
procurement  of  the  note.  Hutchins  v.  Lang- 
ley,    27   App.   D.    C.    234. 

78.  Representation  of  promoter  that  stock 
would  be  issued  as  full  paid  not  ground  for 
rescission  of  stock  and  bond  subscription. 
Farwell  v.  Colonial  Trust  Co.  [C.  C.  A.]  147 
F    480. 

70.  Schell  V.  Alston  Mfg.  Co.,  149  F  439. 
Mere  opinion  or  estimate  as  to  amount  of 
timber  on  land  given  and  received  as  an 
opinion  or  estimate  between  parties  dealing 
at  arm's  length  and  having  equal  oppor- 
tunities of  informing  themselves.  Frey  v. 
Middle  Creek  Lumber  Co.,  144  N.  C.  759,  57 
SE    464. 

80.  Representation  of  law  book  pub- 
lisher to  writer  tlxat  article  could  be  writ- 
ten in  certain  time  seems  to  be  mere  mat- 
ter of  opinion.  Cliamberlayne  v.  American 
Law  Book  Co.,  148  F  316.  Statement  of  in- 
surance agent  tiiat  company  was  issuing 
certain  kind  of  policy  and  would  issue  one 
to  applicant  held  statement  of  fact  and  not 
mere  opinion.  Hartford  Life  Ins.  Co.  v. 
Hope  [Ind.  App.]  81  NE  595.  Statement  that 
combination  was  about  to  be  formed  for  a 
certain  purpose  and  that  the  value  of  the 
subject-matter  of  the  transaction  would 
thereby  be  increased  held  to  relate  to  facts. 
Standard  Interlock  Elevator  Co.  v.  Wilson 
[Pa.]  67  A  463.  Statement  of  promoters  to 
subscriber  that  all  subscribers  were  ready 
and  willing  to  sign  notes  or  to  pay  cash  for 
their  subscriptions,  thus  inducing  subscriber 
to  sign  notes.  Luetzke  v.  Roberts,  130  Wis. 
97,  109  NW  949.  Allegations  that  confiden- 
tial relations  existed  between  defendant  and 
testatrix,  that  latter  ■was  over  eighty  years 
old  and  dependent  upon  defendant  for  ad- 
vice, and  that  defendant  fraudulently  caused 
testatrix  to  i-xecute  codicil  without  suffi- 
cient attestation,  held  to  allege  more  than 
mere  expression  of  opinion  by  which  testa- 
trix ^vas  misled,  and  to  be  a  sufficient  alle- 
gation of  an  actionable  wrong.  Lewis  v. 
Corbin    [Mass.]    SI    NE    248.     Representation 


by  one  that  he  was  negotiating  for  the 
purchase  of  a  tract  of  land  which,  it  ap- 
peared, he  was  totally  unable  to  purchase 
held  not  per  se  fraudulent.  Saunders  v. 
Wells    [Iowa]    112   NW   205. 

Legal  effect  of  tnstrnments  Is  not  a  mat- 
ter of  fact.  Tradesman  Co.  v.  Superior 
Mfg.  Co.,  147  Mich.  702,  14  Det.  Leg.  N.  57, 
111  NW  343.  Representation  by  railroad 
agent  to  widow  of  deceased  employe  that 
she  had  to  sign  release  both  as  individual 
and  as  administratrix  only  a.s  matter  of 
form  in  order  to  secure  indemnity  from  a 
mutual  relief  fund  lield  not  to  invalidate 
the  release  as  defense  to  action  by  widow 
as  administratrix  for  husband's  death.  Gipe 
V.  Pittsburg,  etc.,  R.  Co.  [Ind.  App.]  82  NE 
471. 

Solvency  and  financial  status:  Solvency  as 
a  basis  of  credit  may  be  represented  as  a 
fact.  Phillips  v.  Hobden  [R.  I.]  65  A  266. 
Where  bank  officers  recommended  gang  of 
gamesters  and  fraudulent  conspirators  as 
financially  responsible  and  trustworthy. 
Hobbs  V.  Boatright,  195  Mo.  693,  93  SW  934. 
Proof  of  statement  that  a  customer's  deal- 
ings were  satisfactory  during  a  specified, 
limited  period,  and  assent  to  customer's 
statement  that  during  certain  period  he  had 
paid  his  obligations  before  maturity,  held 
not  to  sustain  allegation  of  general  rep- 
resentation of  financial  responsibility.  Bar- 
ties  V.  Courtney,  6  Ind.  T.   379,  98  SW  133. 

Value:  Generally,  statements  of  value  are 
mere  statements  of  opinion.  Church  v. 
Marsh,  133  Iowa,  51,  110  NW  161;  Long  v. 
Kendall,  17  Okl.  70,  87  P  670;  Guthrie  v. 
Lyon  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  321, 
98  SW  432.  Trading  land  at  excessive  val- 
uation held  not  per  se  fraud.  Saunders  v. 
Wells  [Iowa]  112  NW  205.  Representation 
as  to  market  value  of  land  held  mere  opin- 
ion and  puffing.  Kincaid  v.  Price  [Ark.] 
100  SW  76.  Executor  held  not  responsible 
as  for  a  fraud  for  alleged  false  statement 
as  to  value  of  beneficiary's  share  where 
error  was  one  of  judgment  in  failing  to 
fully  appreciate  the  advancement  in  the 
value  of  realty.  In  re  Cunningham's  Es- 
tate, 212  Pa.  441,  61  A  993.  Held  question 
of  fact  for  jury  whether  representations 
to  purchaser  of  stock  as  to  value  of  cor- 
porate assets  were  as  to  facts  or  were  mere 
opinion.  Hawley  v.  Wicker,  117  App.  Div. 
68S,  10'2  NYS  711.  Representations  as  to 
matters  affecting  value  may  constitute  fraud- 
ulent representations  of  fact,  as  when 
vendee  stated  that  he  did  not  know  whether 
oil  had  been  discovered  on  the  property. 
Burrows  v.  Fitch  [W.  Va.]  57  SE  283.  Rep- 
resentations by  purchaser  that  assessments 
were  to  be  made  against  land  sought  to  be 
purchased,  that  he  was  making  offer  to  pur- 
chase at  great  risk  of  loss  and  principally 
for  seller's  benefit,  and  that  he  had  already 
purchased  another  joint  tenant's  interest 
for  same  amount  offered  seller,  held  affirma- 
tions of  fact.  Dolan  v.  Cummings,  116  App. 
Div.  787.  102  NYS   91. 
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ality,  and  the  question  of  fraud  may  depend  upon  the  attitude  of  the  parties  and 
the  intent  with  which  the  representation  is  made  rather  than  upon  its  character.^^ 
Intent,  moreover,  is  itself  a  matter  of  fact  and  as  such  may  be  the  subject  of  a 
fraudulent  misrepresentation,®-  and  since  a  promise  or  agreement  implies  an  in- 
tent to  keep  or  forfeit  it,  a  present  intent  not  to  do  so  renders  the  promise  or 
agreement  itself  fraudulent.^^  A  fraudulent  intent  is  essential  to  actionable  f raud,^* 
and  one  charged  with  fraudulent  representations  must  be  shown  to  have  had 
knowledge  of  their  falsity,  either  actual  *°  or  implied.®^  A  fraudulent  intent  or 
its  equivalent  is  also  essential  to  vitiating  fraud,*'^  but  such  intent  may  be  im- 
plied or  imputed.^®  So,  also,  reckless  or  negligent  disregard  for  the  truth  may 
be  evidence  of  actionable  f raud,®**  though  it  does  not  of  itself  constitute  such  fraud,®** 


81.  Representations  as  to  title  to  land 
may  constitute  fraud,  when  made  positiveiy 
and  with  the  intent  that  the  vendee  should 
rely  thereon.  Curtley  v.  Security  Sav.  Soc. 
[Wash.]    S9   P   ISO. 

Iiegral  opimon  by  attorney  not  known  by 
him  to  be  false  held  not  fraudulent  repre- 
sentation. Fortune  v.  English,  226  111.  262, 
80  NE  781. 

Stutenients  as  to  Talne  held  fraud  when 
made  with  intention  that  other  party  shall 
rely  thereon  and  with  knowledge  that  he 
will  so  rely.  American  Hardwood  Lumber 
Co.  V.  Dent,  121  Mo.  App.  108,  98  SW  814. 
Where  parties  are  not  in  equal  position  to 
know  value  and  party  misrepresents  value 
intending  other  party  to  rely  thereon. 
Champion  Funding  &  Foundry  Co.  v.  Hes- 
kett,  125  Mo.  App.  516,  102  SW  1050.  Where 
one  party  assumes  to  have  special  knowl- 
edge of  value  and  other  party  relies  on  his 
statements.  Riggins  v.  Trickey  [Tex.  Civ. 
App.]  19  Tex.  Ct.  Rep.  496,  102  SW  918. 
Where  statement  is  made  with  knowledge 
of  its  falsity  and  of  the  other  parties  ig- 
norance and  reliance.  Smith  v.  Owsley  [Ky.] 
102  SW  277;  Fisher  v.  Dippel  [Tex.  Civ. 
App.]   18  Tex.  Ct.  Rep.  546,  102   SW  448. 

82.  Rogers  v.  Virginia-Carolina  Chem. 
Co.    [C.   C.   A.]    149   F   1. 

83.  Scoggin  v.  Mason  [Tex.  Civ.  App.]  19 
Tex.  Ct.  Rep.  569,  103  SW  831;  Rogers  v. 
Virginia-Carolina  Chem.  Co.  [C.  C.  A.]  149 
F  1.  Promise  to  take  care  of  grantor. 
O'Brion  v.  Camp  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep:  974,  101  SW  557.  Complaint  al- 
leging that  defendant  induced  plaintiff  to 
assign  to  him  a  land  contract  by  fraudulent 
promises  to  advance  certain  funds  to  plain- 
tiff until  the  latter  could  sell  the  land,  and 
that  the  advances  were  not  made,  held  to 
state  a  cause  of  action  for  breach  of  trust 
and  defendant  would  not  be  allowed  to  hold 
the  land,  even  if  the  representations  In- 
ducing the  assignment  should  be  construed 
as  being  mere  promises.  Norgren  v.  Jor- 
dan [Wash.]  SO  P  597.  Evidence  held  in- 
sufficient to  show  agreement  by  defendant 
to  purchase  plaintiff's  land  at  trust  deed 
sale  and  to  allow  plaintiff  to  redeem  it. 
Pankau  v.  Morrissey,  224  111.  177,  79  NE 
G13. 

Intent  not  io  pay  for  goods  constitutes 
fraud  vitiating  the  sale  only  when  such  in- 
tent existed  at  the  time  of  or  prior  to  the 
receipt  of  the  goods.  Ayres  v.  Farwell 
[Mass.]  82  NE  35.  Insolvency  at  the  time 
of  the  receipt  of  goods  does  not  charge  the 
buyer  with  the  fraudulent  intent  not  to  pay 


for  them.  Id.  Intention  not  to  pay  for 
goods  existing  at  time  of  purchase  consti- 
tutes fraud,  though  no  fraudulent  represen- 
tations are  made.  Atlas  Shoe  Co.  v.  Bech- 
ard  [Me.]  66  A  390.  Bona  fide  intent  to  pay 
for  goods  at  some  future  time  will  not  ob- 
viate effect  of  fraudulent  representations 
inducing   the   sale.     Id. 

84.  Hartford  Life  Ins.  Co.  v.  Hope  [Ind. 
App.]  81  NE  595;  Bartles  v.  Courtney,  6  Ind. 
T.  379,  98  SW  133;  Duryea  v.  Zimmerman, 
121  App.  Div.  560,  106  NTS  237;  Ahern  v. 
Hindman,  101  Minn.  34,  111  NW  734;  Curtley 
V.    Security   Sav.    Soc.    [Wash.]    89   P    180. 

85.  Curtley  v.  Security  Sav.  Soc.  [Wash.] 
89  P  ISO. 

86.  As  where  representations  are  made 
with  reckless  disregard  for  their  truth. 
Curtley  v.  Security  Sav.  Soc.  [Wash.]  89  P 
180.  ^Vhen  defendant  positively  stated  that 
he  knew  the  indorser  of  a  note  to  be  an 
ow^ner  of  real  estate  in  a  certain  city, 
when,  as  a  matter  of  fact,  he  did  not  know 
it,  and  it  was  false,  this  was  sufficient  to 
take  case  to  jury  on  question  of  knowledge 
of  falsity.   Farmer  v.  Lynch   [R.  I.]   67  A  449. 

87.  Fraudulent  intent  or  its  equivalent 
must  exist  to  defeat  recovery  on  instru- 
ment alleged  to  have  been  procured  by 
fraud.  Champion  Funding  &  Foundry  Co.  v. 
Heskett,  125  Mo.  App.  516,  102  SW  1050.  In 
action  on  insurance  policy,  finding  that  val- 
uation given  by  plaintiff  in  his  application 
was  his  honest  opinion  held  sustained  by 
the  evidence.  Helm  v.  Anchor  Fire  Ins.  Co., 
132  Iowa,  177,  109  NW  605. 

88.  Reckless  making  of  false  statements 
as  of  own  knowledge  will  constitute  vitiat- 
ing fraud,  though  no  knowledge  of  such  fals- 
ity is  shown.  Goodwin  v.  Fall  [Me.]  66  A 
727.  Statement  of  fact  which  is  not  true 
where  party  was  charged  witli  duty  of 
knowing  truth  is  fraudulent  in  equity, 
thougla  he  honestly  believed  it  to  be  true. 
Tolley  V.   Potcet   [W.   Va.]    57   SE   811. 

89.  Shackett  v.  Bickford   [N.  H.]   65  A  252. 

90.  Shackett  v.  Bickford  [N.  H.]  65  A 
£52.  False  statements  made  throu.gh  care- 
lessness and  in  reckless  disregard  for  their 
truth  do  not  constitute  actionable  fraud 
where  they  are  made  in  honest  belief  that 
they  are  true.  Statement  on  sale  of  insur- 
ance business  as  to  collection  of  premiums 
and  balances  due  from  agents,  based  on 
hooks  and  memoranda  prepared  previously 
for  vendor's  own  use,  held  not  actionable. 
Pittsburgh  Life  &  Trust  Co.  v.  Northern 
Cent.   Life  Ins.   Co.    [C.  C.  A.]    148  F  674. 
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but  an  intent  to  defraud  may  be  implied  from  lack  of  belief  in  or  a  conscious  in- 
difference to  the  truth  of  the  statement  made.**^  A  fraudulent  representation, 
in  order  to  be  cognizable  by  the  courts,  must  be  material,''-  calculated  to  deceive,®* 
and  must  actually  deceive.^*  It  must,  moreover,  be  such  as  will  justify  reliance 
thereon,^^  which  may  depend  upon  the  character  of  the  representation  ®^  with  re- 
lation to  its  materiality,^^  and  the  probability  of  deception,^^  to  whom  the  repre- 
sentation is  niade,^^   the  relation  of  the  parties,^   the  relative  knowledge  of   the 


ni.      Shackett  ^■.   Bickford    [N.   H.]    65A  252. 

Itiile  stated:  "^Vhere  one  makes  a  state- 
ment of  fact,  intending  it  to  be  relied  on, 
he  of  necessity  affirms  his  belief  in  its  truth, 
and  if  such  statement  is  untrue  and  he 
knows  it  or  makes  the  statement  without 
belief  in  its  truth  or  with  a  conscious  in- 
difference to  its  truth,  he  is  guilty  of  fraud. 
Shackett   v.    Bickford    [N.    H.]    65   A    252. 

92.  Gipe  V.  Pittsburg,  etc.,  R.  Co.  [Ind. 
App.]  82  NE  4T1;  Farwell  v.  Colonial  Trust 
Co.  [C.  C.  A.]  147  F  480.  A  representation 
is  material  ^vhen  it  is  such  that  if  it  had 
not  been  made  the  transaction  would  not 
have  been  entered  into  by  the  other  party. 
See  Civ.  Code,  §  1568.  Greenawalt  v.  Rog- 
ers  [Cal.]    91  P  526. 

Held  material:  "^here  parent  positively 
refused  to  send  daughter  to  certain  school 
unless  her  former  classmates  attended  such 
school,  whereupon  agent  of  school  falsely 
represented  that  he  had  secured  contracts 
for  attendance  of  such  classmates.  Brown 
V.  Search,  131  TVis.  109,  111  NW  210.  On  ex- 
change of  stores  by  two  parties,  it  being 
agreed  that  the  party  paying  the  lesser  rent 
was  to  pay  the  other  party  the  difference, 
a  representation  by  one  of  the  parties  as  to 
amount  of  rent  he  w^as  paying  was  material. 
Turner  v.  'W'are  [Ga.  App.]  58  SE  310. 
Charge  of  court,  which  assumes  that  be- 
cause husband  acted  for  his  wife  in  apply- 
ing for  membership  for  both  himself  and 
his  wife  in  mutual  benefit  society  any  false 
representations  which  lie  may  have  made 
with  reference  to  his  o\vn  age,  etc.,  affected 
equally  the  membership  of  his  wife,  held 
erroneous.  Schwartz  v.  St.  Elizabeth  Ro- 
man and  Greek  Catholic  Union,  9  Ohio  C.  C. 
(N.  S.)  337.  Where  vendee  stated  that  he 
wanted  the  land  for  purpose  of  growing 
hay,  and  needed  only  small  amount  of  tim- 
ber, representations  by  vendor  as  to  amount 
of  timber  on  land  held  imniaterial.  Kin- 
caid  V.  Price  [Ark.]  100  SW  76.  Materiality 
of  representations  by  seller  of  stock  as  to 
corporate  assets  held  for  jury.  Hawley  v. 
AVicker,    117    App.    Div.    638,    102    NYS    711. 

93.  Turner  v.  Ware  [Ga.  App.]  58  SE  310; 
Farwell  v.  Colonial  Trust  Co.  [C.  C.  A.]  147 
F   480. 

94.  Turner  v.  Ware  [Ga.  App.]  58  SE  310; 
Gipe  V.  Pittsburg,  etc.,  R.  Co.  [Ind.  App.] 
82  XE  471;  Sulkin  v.  Gilbert  [Pa.]  67  A  415. 
Fraudulent  representations  held  to  have  de- 
ceived. Champion  Funding  &  Foundry  Co. 
V.  Heskett,  125  Mo.  App.  516,  102  SW  1050. 
Purchaser  of  corporate  stock  held  not  de- 
ceived by  statements  furnished  him  by  the 
corporation  and  which  he  used  in  inducing 
others  to  engage  in  the  enterprise.  Van 
Cleve  V.  Radford,  149  Mich.  106,  14  Det.  Leg. 
N.    376,   112   NTV   754. 

95.  Champion  Funding  &  Foundry  Co.  v. 
Heskett,    125    Mo.    App.    516,    102    SW    1050. 


98.  See,  also,  ante,  this  section,  as  to 
the  neces.sity  of  the  representation  being 
of   matters   of   fact,   etc. 

Subscribers  to  corporate  stock  held  Justi- 
fied in  signing  notes  for  their  subscriptions 
in  reliance  upon  promoter's  assertion  that 
requisite  number  of  subscriptions  to  make 
subscriptions  binding  had  been  secured  and 
tliat  all  subscribers  were  ready  to  sign 
notes  or  to  pay  cash.  Leuetzke  v.  Roberts, 
130    Wis.    97.    109   NW    949. 

97.  See  ante,  this  section. 
Fraudulent    representations    by    one    party 

made  as  to  inducement  to  proposed  contract 
which  was  rejected  by  other  party  held  not 
to  affe<?t  new  contract  proposed  by  latter 
and  accepted  by  former.  Simpson  v.  Crane, 
149  Mich.  352,  13  Det.  Leg.  N.  1071,  110  NW 
1081. 

98.  See  ante,  this  section. 

That  a  roadway  or  trail  between  two 
tracts  covered  by  lease  was  not  a  public 
highway  but  merely  a  track  or  trail  over 
lands  of  strangers  held  so  apparent  that 
lessee  must  have  observed  it.  Ahern  v. 
Hindman,  101  Minn.  34,  111  NW  734.  State- 
ment of  purchaser  to  broker  that  he  had 
come  in  response  to  their  correspondence 
held  not  necessarily  to  give  broker  notice 
of  falsity  of  third  party's  representation 
that  he  had  sent  purchaser  to  broker. 
Shearer  v.  Hill,  125  Mo.  App.  375.  102  SW 
673.  Where  one  falsely  representing  him- 
self as  having  sent  purcliasers  to  broker  re- 
quested broker  not  to  let  purchasers  know 
that  he  had  anything  to  do  ■with  sale,  and 
purchasers  lived  at  distance.  Id.  Party  pur- 
chasing land  was  not  entitled  to  rely  on 
false  statement  as  to  number  of  fruit  trees 
thereon,  when  the  statement  was  corrected 
before  the  trade  was  consummated.  Aldrich 
v.  Scribner,  146  Mich.  609,  13  Det.  Leg.  N. 
893,   109  NW   1121. 

99.  Any  one  may  rely  on  representations 
made  pursuant  to  a  fraudulent  scheme  to 
defraud  the  public.  Champion  Funding  & 
Foundry  Co.  v.  Heskett,  125  Mo.  App.  516, 
102  SW  1050.  Any  one  may  rely  on  cor- 
poration prospectus  promulgated  generally 
for  purpose  of  securing  subscriptions.  Cox 
V.  National  Coal  &  Oil  Inv.  Co.,  61  W.  Va. 
291,   56    SE   494. 

1.  Rule  that  one  guilty  of  negligence  in 
relying  on  the  statements  of  another  does 
not  apply  where  relations  of  trust  and  con- 
fidence exist,  and  hence  children  and  heirs 
of  mother  held  entitled  to  rely  on  state- 
ments of  father,  who  was  mother's  admin- 
istrator, whereby  they  were  induced  to  ad- 
vance money  to  the  estate  and  to  acquiesce 
in  final  account  without  examination  and 
10  withhold  claims  against  the  estate.  John- 
son   V.    Savage    [Or.]    91    P    1082. 
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parties  and  their  familiarity  with  the  subject-matter,-  or  opportunity  to  investi- 
gate,^ and  must  actually  be  relied  on,"  thus  inducing  the  party  so  relying  to  act,"^ 


2.  Applicant  for  life  insurance  entitled 
to  rely  on  assurances  and  representations  of 
agent,  thoug-h  he  had  other  means  of  in- 
formation at  hand.  Mutual  Life  Ins.  Co.  v. 
Hargus  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
535,  99  SAY  580.  Representation  as  to  mar- 
ket value  of  hay  held  not  calculated  to  mis- 
lead vendees  of  land,  one  of  whom  was  a 
farmer.  Kincaid  v.  Price  [Ark.]  100  SW  76. 
One  holding  himself  out  as  a  law  writer 
able  to  perform  the  contract  into  which  he 
is  about  to  enter  to  write  an  article  upon 
a  certain  subject  and  as  conversant  with 
such  subject  cannot  rely  on  a  representa- 
tion of  the  other  party  as  to  the  time  it 
would  take  to  write  such  article.  Chamber- 
layne  v.  American  Law  Book  Co.,  148  F  316. 
3.  Dorsey  v.  Watkins,  151  F  340.  One 
may  rely  on  representations  of  material 
facts  not  open  to  inspection.  Graybill  v. 
Drennen  [Ala.]  43  S  568.  Receiver  who  sold 
valuable  judgment  for  small  amount  held 
not  to  have  equal  opportunity  with  pur- 
chaser to  ascertain  real  value.  Files  v. 
Rankin  [C.  C.  A.]  153  F  537.  One  who  is 
cheated  by  reason  of  his  failure  to  take  ad- 
vantage of  an  offer  and  opportunity  to  in- 
vestigate cannot  ordinarily  complain. 
Brooks  v.  Boyd,  1  Ga.  App.  65,  57  SE  1093; 
Church  V.  Marsh,  133  Iowa,  51.  110  NW  161; 
liong  V.  Kendall,  17  Okl.  70,  S7  P  670.  One 
guilty  of  fraud  cannot  escape  responsibility 
by  sending  his  victim  to  a  confederate  for 
an  opinion,  nor  by  inducing  him  to  make  an 
investigation  which  will  not  disclose  to  him, 
though  it  might  to  an  expert,  the  falsity  of 
the  statement.  Barron  v.  Myers,  146  Mich. 
510,  13  Det.  Leg.  N.  810,  109  NW  862.  Mere 
fact  that  an  investigation  is  made  does  not 
of  itself  preclude  the  right  of  reliance  on 
representations  made.  Graybill  v.  Drennen 
[Ala.]  43  S  568.  One  may  rely  on  deserlp- 
tions  of  land  situated  at  a  distance  with- 
out going  to  inspect  it.  Hansen  v.  Kline 
[Iowa]  113  NW  504.  Vendee  had  right  to 
rely  on  vendor's  representations  as  to  char- 
acter of  soil  where  ground  was  covered  with 
snow.  Lunscheon  v.  Wocknitz  [S.  D.]  Ill 
NW  632.  When  right  and  opportunity  to 
inspect  land  was  equally  held  by  and  open 
to  both  parties,  party  had  no  right  to  rely 
on  statements  of  other  party.  Arkadelphia 
Lumber  Co.  v.  Thornton  [Ark.]  104  SW  169. 
No  right  to  rely  on  mere  opinion  as  to  value 
where  there  is  ample  opportunity  to  in- 
vestigate the  correctness  of  sucli  opinion. 
Long  V.  Kendall,  17  Okl.  70,  87  P  670.  Ven- 
dee may  rely  on  representations  of  vendor 
as  to  title  without  searching  public  records. 
Curtley  v.  Security  Sav.  Soc.  [Wash.]  89  P 
180.  Purchaser  of  land  had  right  to  rely 
on  vendor's  representation  that  no  contract 
of  sale  had  been  made  with  anyone  else. 
Norris  v.  Hay,  149  Cal.  695.  87  P  380. 
Whether  applicant  for  life  insurance  was 
inexcusably  negligent  in  not  making  use 
of  present  means  of  knowledge  instead  of 
relying  on  representations  of  agent  held 
qneHtiou  of  fact.  Mutual  Life  Ins.  Co.  v. 
Hargus  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
535,    99    SW    5S0. 

Representations      us      to      written      Instru- 


ments: In  absence  of  fiduciary  relations  be- 
tween the  parties  or  circumstances  placing 
one  of  them  in  an  advantageous  position,  a 
party  is  not  entitled  to  sign  a  contract  upon 
the  representations  of  the  other  party  as  to 
its  contents.  Farlow  v.  Chambers  [S.  D.] 
110  NVi^  94;  Toledo  Computing  Scale  Co.  v. 
Garrison,  28  App.  D.  C.  243.  Mere  igno- 
rance of  contents  of  writing  is  no  ground 
tor  avoidance  by  one  who  signed  it.  Mis- 
souri K.  &  T.  R.  Co.  V.  Craig  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  547,  98  SW  907.  Rep- 
resentations as  to  contents  of  note  held  no 
defense  ■where  its  terms  were  plain  and 
clear  and  it  did  not  appear  that  maker  could 
not  read.  Guthrie  &  W.  R  Co.  v.  Rhodes 
[Okl.]  91  P  1119.  When  party  signing 
could  read  and  was  not  prevented  from 
reading  the  instrument  by  representations, 
he  could  not  complain  of  trick  or  fraud. 
Rounsaville  v.  Leonard  Mfg.  Co.,  127  Ga. 
735,  56  SE  1030.  "Where  one  is  induced  by 
fraudulent  representations  to  sign  an  in- 
strument without  reading  it.  he  may  avoid 
it  on  the  ground  that  it  does  not  repre- 
sent the  contract  of  the  parties.  Sliook  v. 
Puritan  Mfg.  Co.  [Kan.]  89  P  653;  St.  Louis 
Jewelry  Co.  v.  Bennett  [Kan.]  90  P  246. 
Mortgage  note  secured  by  representation 
that  it  is  a  mortgage  held  secured  by  fraud. 
Wickham  v.  Evans,  133  Iowa.  552,  110  NW 
1046.  One  signing  contract  in  blank  may 
dispute  contract  written  above  his  signa- 
ture as  against  party  writing  it.  Martin 
V.  Trainer,  125  111.  App.  474.  Negligence  of 
the  defrauded  party  is  not  available  to  the 
party    perpetrating    the    fraud. 

Ignorance  and  illiteracy  may  excuse  one 
in  relying  upon  representations  as  to  con- 
tents of  writing.  Abercrombie  v.  Carpen- 
ter [Ala.]  43  S  746;  American  Standard 
Jewelry  Co.  v.  Witherington  [Ark.]  9S  SW 
695.  Rule  as  to  party  being  bound  to  know 
what  he  Is  signing  does  not  apply  where 
signers  are  too  ignorant  to  understand  tlie 
writing,  and  advantage  is  taken  of  such 
ignorance.     Alexander    v.    Dickinson     [Ark. J 

101  SW  739.  Release  pleaded  in  defense 
held  secured  from  plaintiff,  wlio  could  not 
read  English,  by  false  representation  as  to 
contents.  Creshkoff  v.  Schwartz,  53  Misc. 
576,  103  NTS  782.  Ignorant  and  unlettered 
grantor  who  by  misrepresentations  as  to  con- 
tents was  induced  to  execute  deed  includ- 
ing property  .  which  she  did  not  intend  to 
convey  held  to  have  right  to  avoid  the 
deed,  though  she  neglected  to  read  it  be- 
fore signing.  Leonard  v.  Roebuck  [Ala.]  44 
S  390.  One  about  to  sign  instrument  must 
acquaint  himself  with  contents  unless  his 
signature  is  procured  by  fraud,  though  he 
cannot  read,  as  where  party  had  daughter 
sign  for  him  but  did  nwt  ask  her  to  acquaint 
him  with  contents.  Fulton  v.  Alessenger, 
61   W.   Va.    477,   56    SE   830. 

4.  Graybill  v.  Drennen  [Ala.]  43  S  568; 
Arkadelphia  Lumber  Co.  v.  Thornton  [Ark.] 
104  SW  169;  Brooks  v.  Boyd.  1  Ga.  App.  65, 
57  SE  1093;  Gipe  v.  Pittsburg,  etc..  R.  Co. 
[Ind.  App.]  83  NE  471;  Champion  Funding 
&■   Foundry  Co.  v.  Heskett,   125   Mo.   App.  516, 

102  SW    1050.     Fact    that    Investlsation    was 
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made  does  not  of  itself  show  that  the  rep- 
resentations of  the  other  party  were  not 
relied  on.  Graybill  v.  Drennen  [Ala.]  43  S 
568.  Fact  that  party  in  acting  on  misrep- 
resentations did  not  know  his  acts  closed 
the  contract,  and  that  he  would  not  have 
acted  without  investigation  if  he  had  known 
the  legal  effect  of  his  acts,  does  not  show 
that  he  did  not  rely  on  the  representations. 
Fisher  v.  Dippel  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  546,  102  SW  448.  Contracting  en- 
gineers who,  after  investigation,  contracted 
to  construct  water  and  irrigation  pipe  line 
could  not  defend,  on  ground  of  fraudulent 
representations,  suit  for  breach  of  contract. 
Curran  v.  Smith  [C.  C.  A.]  149  F  945.  False 
representations  by  means  of  reports  of  cor- 
poration as  bearing  on  validity  of  stock 
purchase  Tvhere  purchaser  had  no  knoivl- 
edge  o£  such  representations  could  not 
have  been  relied  on.  Scott  v.  Brusse,  148 
Mich.  529,  14  Det.  Leg.  N.  264,  112  2Sr^ 
117.  Knowledge  of  insurance  agent  as  to 
value  of  property  alleged  by  company  to 
have  been  overvalued  by  insured  imputed 
to  principal,  regardless  of  whether  the  for- 
mer communicated  such  knowledge  to  lat- 
ter. Helm  v.  Anchor  Fire  Ins.  Co.,  132  Iowa, 
177,    109    NTV    605. 

Corporation  could  not  be  deceived  by  rep- 
resentations and  concealment  by  its  sole 
stockholders  in  making  sale  to  it,  rights  of 
subsequent  stockholders  not  being  involved. 
Old  Dominion  Copper  Min.  &  Smelting  Co. 
V.  Lewisohn  [C.  C.  A.J  148  F  1020.  Heirs 
held  to  liave  relied  on  statements  and  ad- 
vice of  their  friend,  who  was  also  a  co- 
executor,  in  regard  to  conveyance  to  an- 
other executor  who  was  also  a  creditor,  and 
not  upon  statements  of  latter.  Moss  v. 
Jack  [Cal.]  90  P  552.  Vendee  held  to.  have 
relied  on  vendor's  representations  as  to 
character  and  quality  of  land  sold.  Lun- 
scheon  v.  Wocknitz  [S.  D.J  111  NW  632. 
Evidence  held  to  show  reliance  on  defend- 
ant's prompt  payment  of  past  accounts 
rather  than  on  false  statements  as  to  own- 
ership of  property.  Phillips  v.  Hebden  [R. 
I.]  65  A  266.  Purchaser  of  coi-porate  stock 
keld  not  to  Iiave  relied  on  false  representa- 
tion as  to  value  of  stock.  Scott  v.  Brusse, 
148  Mich.  529,  14  Det.  Leg.  N.  264,  112  XW 
117.  Where  subscriber  to  stock  refused  to 
give  note  to  corporation's  agent  but  made 
same  payable  to  a  friend  to  ■^'hom  he  gave 
authority  to  indorse  it  to  corporation  if  he 
found  matters  as  represented.  Youle  v. 
p'osha  [Kan.]  90  P  1090.  No  reliance  where 
worthless  check  was  given  in  payment  of 
past  debt.  Goldstein  v.  Messing,  104  >rYS 
724. 

5.  Kincaid  v.  Price  [Ark.]  100  SW  76; 
Gipe  V.  Pittsburg,  etc.,  R.  Co.  [Ind.  App. J 
82  NE  471;  Ahern  v.  Plindman,  101  Minn.  34, 
111  NW  734;  McXealy  v.  Bartlett,  123  Mo. 
App.  58,  99  SW  767;  Champion  Funding  & 
Foundry  Co.  v.  Heskett,  125  Mo.  App.  516, 
102  SW  1050;  Farwell  v.  Colonial  Trxist  Co. 
[C.  C.  A.]  147  F  480.  No  false  representation 
as  inducement  to  sale  of  goods  can  be  im- 
plied from  giving  of  worthless  check  two 
weeks  after  delivery  of  goods.  Goldstein 
V.  Messing,  104  NTS  724.  "Where  one 
■was    induced    to    act    by    representations    of 


another  is  a  question  of  fact  for  the  jury. 
Hawley  v.  Wicker,  117  App.  Div.  638,  102 
NTS    711. 

Finding  that  court  was  not  satisfied  that 
plaintiff  "relied"  on  representations  of  de- 
fendant, followed  by  finding  for  defend- 
ant, 'held  to  exclude  issues  of  whether 
plaintiff  acted  upon  such  representations 
and  whether  the  representations  were  false. 
Peabody  v.  Whitcomb  [Mass.]  81  NE  193. 
Representations  charged  as  fraud  need  not 
constitute  sole  inducement,  it  being  suffi- 
cient if  they  materially  contribute  an  in- 
ducement. American  Hardwood  Lumber 
Co.  V.  Dent,  121  Mo.  App.  108.  98  SW  814. 
Where  false  representations  of  facts  con- 
stituted controlling  inducement,  but  reli- 
ance was  also  placed  on  promises  as  to 
future  transactions.  Darners  v.  Sternber- 
ger,   102   NTS  739. 

6.  Graybill  v.  Drennen  [Ala.]  43  S  568; 
Eowen   v.   Waxelbaum    [Ga.  App.]    58   SE   7S4. 

Damagre  where  one  was  induced  to  ex- 
change stock  in  one  corporation  for  stock  in 
another  corporation  by  false  representation 
that  the  latter  corporation  controlled  the 
former.  Jahn  v.  Reynolds,  115  App.  Div. 
647,  101  NTS  293.  Where  one  holding  op- 
tion on  property  at  $4,000  procured,  through 
collusion  with  the  vendor,  a  sale  to  himself 
and  another  for  $6,000,  each  vendee  paying 
$3,000,  but  $2,000  being  returned  to  the 
holder  of  the  original  option,  the  other  ven- 
dee was  damaged,  though  property  was 
worth  $6,000.  Douglas  v.  Richards,  116 
App.    Div.    27,    101    NTS    299. 

No  damage  from  fraud  inducing  taking 
of  mortgage  for  antecedent  debt,  no  rights 
or  property  being  parted  with  in  reliance 
on  such  fraud.  Badger  v.  Pond,  105  NTS 
546.  Where  worthless  check  was  given  in 
payment  for  goods  long  theretofore  deliv- 
ered. Goldstein  v.  Messing,  104  NTS  724. 
No  damage  shown  from  representation  of 
publisher's  agent  that  amount  agreed  to  be 
paid  plaintiff  to  write  article  on  legal  topic 
was  equal  to  amount  paid  to  publisher's 
most  favored  w-riter,  it  not  appearing  that 
publisher  would  in  any  event  have  paid 
plaintiff  more  than  it  agreed  to  pay  him. 
Chamberlayne  v.  American  Law  Book  Co., 
148  P  316.  No  damage  to  subscriber  to 
stock  where  promoter  made  false  represen- 
tation as  to  contract  being  held  by  corpora- 
tion -where  such  contract  was  thereafter 
secured  and  there  was  no  loss  by  delay. 
Farwell  v.  Colonial  Trust  Co.  [C.  C.  A.J  147 
F  480.  Fraudulent  foreclosure  decree  will 
not  be  vacated  for  fraud  where  mortgagor 
had  no  defense.  Bell  v.  Thompson,  147  Cal. 
689,  82  P  327.  Damage  to  publisher's  agent 
from  representations  by  publisher  as  to 
extent  of  his  business  held  not  proved. 
Tregner  v.  Hazen,  116  App.  Div.  829,  102 
NTS  139.  Did  not  appear  that  agent  for 
defrauded  party  was  damaged  so  as  to 
give  him  right  to  complain.  Farmer  v. 
Lynch    [R.  LJ    67  A  449. 

7.  Loss  of  house  and  lot  Tvhich  were 
exchanged  for  a  farm  held  not  to  result 
from  fraudulent  representation  as  to  in- 
terest on  mortgage  on  farm  whereby  per- 
son receiving  the  farm  in  the  exchange 
was    led    to    make    no    provision    for    pay- 
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of  all  the  above  mentioned  elements  and  conditions  constitutes  fraud  by  means  of 
fraudulent  representations,  and  such  fraud  is  cognizable  by  the  courts.*  Bene- 
fit to  the  guilty  party  is  not  essential  to  constitute  a  fraudulent  representation 
or  to  authorize  the  courts  to  take  cognizance  thereof.^ 

Under  ordinary  circumstances  a  party  to  a  transaction  owes  no  duty  of  com- 
munication to  the  other  party,  and  his  mere  silence  will  not  constitute  fraud,^° 
but  concealment  or  silence  amounts  to  fraud  where  there  is  a  duty  to  speak,^^  or 
where  one  of  the  parties  makes  representations  or  suggestions  which  put  the 
other  party  off  his  guard,^-  and  where  one.  does  speak  it  is  his  duty  to  speak  the 
truth  ^^  and  the  whole  truth.^*  As  in  the  case  of  representations,  concealment 
must  relate  to  material  facts  in  order  to  be  cognizable  by  the  courts  as  fraud.^* 


ment  of  such  interest  a.nd  farm  was  lost. 
Russell  V.  Stoops  [Md.]  66  A  698.  Though 
fraud  does  not  cause  substantial  damase 
apart  from  subsequent  events  which  rea- 
sonably may  be  expected  to  happen,  if  such 
events  do  happen  the  party  guilty  of  the 
fraud  will  be  chargeable  with  the  conse- 
quences thereof,  as  wiiere  testator  is  in- 
duced to  execute  codicil  in  an  invalid  man- 
ner, and  does  not  subsequently  change  his 
mind  as  to  the  legacy,  and  leaves  estate 
sufficient  to  pay  same,  the  legatee  is  dam- 
aged to  extent  of  legacy  lost.  Lewis  v. 
Corbin  [Mass.]  81  NB  248.  Allegations  held 
insufficient  to  show  that  testator  would  not 
have  changed  his  mind  as   to  legacy.     Id. 

8.  Trollinger  v.  Amirillo  Sav.  &  Loan  Co. 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  684,  103 
SW  199.  False  representation  by  owner  of 
joint  interest  in  property  as  to  price  of- 
fered by  third  party  for  property,  whereby 
co-owner  was  induced  to  sell  his  interest  to 
his  co-owner  at  certain  price  which  was 
less  than  former's  share  of  price  actually 
offered  and  paid  by  purchaser.  Christy  v. 
Campbell,  36  Colo.  261,  S7  P  548.  Repre- 
sentations as  to  solvency  of  building  and 
loan  company  inducing  subscription  to 
stock  held  fraudulent  to  subscriber's  dam- 
age, thaugh  he  had  asked  for  no  loan. 
Trollinger  v.  Amarillo  Sav.  &  Loan  Co. 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  684,  103  SW 
199.  Representations  by  stockholders  that 
company  was  insolvent,  whereby  another 
stockholder  was  induced  to  join  in  petition 
for  dissolution  In  order  that  the  stockhold- 
ers making  the  representation  might  suc- 
ceed to  the  business  of  the  corporation, 
which  they  did  by  forming  new  corporation, 
etc.,  thus  rendering  stock  in  old  corpora- 
tion valueless.  Vogt  v.  Vogt,  104  NYS  164. 
Question  of  fraud  in  making  such  represen- 
tations held  not  adjudicated  by  decree  of 
dissolution  on  ground  of  insolvency.     Id. 

9.  Cox  v.  National  Coal  &  Oil  Inv.  Co., 
61  W.  Va.  291,  56  SE  494. 

10.  Ferguson-McKinney  Dry  Goods  Co. 
V.  Grear  [Kan.]  90  P  770.  Concealment  by 
purchaser  of  value  of  judgment  purchased 
from  bank  receiver.  Files  v.  Rankin  [C.  C. 
A.]  153  F  537.  Mere  silence  by  one  liable 
to  a  cause  of  action  is  not  fraudulent  con- 
cealment, under  Rev.  St.  1874,  c.  83,  5  22. 
relating  to  running  of  limitations.  Fortune 
V.  English,  226  111.  262,  80  NE  781.  Conceal- 
ment of  a  mistake  of  fact  in  the  execution 
of  a  contract  does  not,  in  the  absence  of 
fiduciary      relations     between     the     parties. 


vitiate   the   contract.     Morgan   v.   Owens,    228 
111.   598,   81   NE    1135. 

11.  Land  agent  who  purchased  land 
from  principal  communicated  fact  of  tax 
sale  but  concealed  fact,  which  lie  knew, 
tliat  sale  was  void.  Cantwell  v.  Nunn 
[Wash.]  88  P  1023.  Ordering  goods  with- 
out communicating  change  of  financial 
condition,  since  making  of  statement  which 
expressly  purported  to  continue  in  effect 
until  advice  to  contrary.  Atlas  Shoe  Co.  v. 
Bechard  [Me.]  66  A  390.  Financial  state- 
ment furnished  as  basis  of  credit  and  ex-' 
pressly  purporting  to  extend  to  future  or- 
ders until  advice  to  contrary  rendered 
iraudulent  by  subsequent  purchase  of  goods 
without  communication  as  to  change  of 
condition.      Id. 

Partners  in  dealing  with  each  other  owe 
the  duty  of  full  disclosure,  and  a  conceal- 
ment inducing  action  upon  the  part  of  an- 
other partner  is  fraud,  as  where  partner 
concealed  facts  bearing  on  condition  of 
partnership  affairs,  thereby  inducing  as- 
signment of  interest  of  another  partner. 
Goldsmith  v.  Koopman  [C.  C.  A.]  152  F  173. 
Tlie  relation  between  attorney  and  client 
does  not  require  the  attorney  to  disclose  to 
his  client  that  the  latter  has  a  cause  of  ac- 
tion against  him  for  misrepresenting  that 
land  was  not  encumbered  and  that  mort- 
gage thereon  could  not  be  enforced,  it  not 
appearing  that  attorney  knew  his  repre- 
sentations to  be  false.  Fortune  v.  English, 
L'26   111.   262,   80   NE   781. 

12.  Though  the  suggestions  amount  to 
mere  opinion.  Files  v.  Rankin  [C.  C.  A.] 
153  F  537.  Sale  of  judgment  in  favor  of 
bank  by  receiver  thereof  induced  by  fraud- 
ulent concealment  of  securities  held  by 
bank  to  secure  such  judgment,  and  of 
which  receiver  was  excusably  ignorant, 
held  voidable  by  receiver.  Id.  Where  rail- 
road company's  agent  neither  contradicted 
nor  explained  statement  of  husband  to  wife 
that  a  release  already  executed  by  him 
barred  a  recovery  by  her.  Rockwell  v.  Cap- 
ital   Trac.    Co.,    25    App.    D.    C.    98. 

13.  Where  vendor  asked  vendee  If  he 
knew  of  certain  matter  affecting  value  of 
the  property  wliich  vendor  did  not  know. 
Burrows    v.    Fitch    [W.   Va.]    57    SE   283. 

14.  Failure  of  insurance  agent,  who 
knew  that  applicant  had  not  been  vaccin- 
ated, to  explain  exception  from  liability 
in  case  of  death  by  smallpox.  Hartford 
Life  Ins.  Co.  v.  Hope  [Ind.  App.]  81  NE 
595. 

15.  Concealment    by    debtor    of   ownership 
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§  2.  Inferences  from  circumstances  and  condition  of  parties  or  from  in- 
irinsic  nature  of  transaction. ^^^ ''  ^-  ^-  ^^^^—F^Siud.  may  be  inferred  from  the  facts 
proved.^^  Such  inference  is  generally  designated  as  a  prima  facie  presumption 
of  fraud,  usually  by  way  of  undue  influence/^  and  may  be  inferred  from  the  in- 
herent nature  of  the  transaction  ^^  in  connection  with  the  opportunity  for  deception 
and  unjust  advantage  afforded  by  the  advantageous  position  of  the  parties  benefited 
by  the  transaction/^  as  where  the  other  party  is  old  and  feeble,2o  or  unable  to  guard 


of  property  worth  $400  held  not  material 
to  settlement  secured  by  representations 
that  he  owned  no  property  whatever,  where 
debt  settled  was  $3,500,  amount  paid  by 
debtor  was  $100,  and  his  total  debts  were 
§1,500,  the  representations  of  the  debtor 
being  construed  to  mean  and  to  have  been 
•  understood  as  meaning  that  $100  was  the 
very  best  he  could  do  in  making  the  settle- 
ment. Greenawalt  v.  Rogers  [Cal.]  91  P 
526. 

16.  Rogers  v.  Rogers  [Del.]  66  A  374. 
From  willfully  false  statements  in  regard 
to  material  facts.  Goodwin  v.  Fall  [Me.] 
66  A  727. 

17.  Fraud  and  niulue  influence  distin- 
tinguished:  Fraud  is  never  presumed,  but 
undue  Influence  may  be  presumed  from 
mere  existence!  of  confld/°ntial  irelations. 
Hutchinson  v.  Bibb,  142  Ala.  5S6.  38  S  754. 

NOTE.  Gifts  inter  vivos  and  testamentary 
gifts  distinguished:  "In  respect  to  the  ques- 
tion of  undue  influence  arising  from  con- 
fidential relations  as  affecting  the  validity 
of  deeds  and  wills,  the  courts  have  made  a 
distinction  between  transactions  inter  vivos 
and  transactions  of  a  testamentary  char- 
acter. In  transactions  inter  vivos,  where 
confidential  relations  exist  between  the 
parties,  the  law  raises  up  the  presump- 
tion of  undue  influence,  and  puts  upon  the 
donee,  when  the  dominant  party  in  the 
transaction,  the  burden  of  repelling  such 
presumption  by  competent  and  satisfactory 
evidence;  and  this  is  usually  done  by  show- 
ing that  the  grantor  had  the  benefit  of 
competent  and  independent  advice  of  some 
disinterested  third  party.  In  transactions 
testamentary  in  character,  the  mere  exist- 
ence of  confidential  relations  between  the 
testator  and  the  beneficiary  under  the  will 
are  not,  in  and  of  themselves  alone,  suffi- 
cient to  raise  the  .presumption  of  undue 
influence  in  the  making  of  the  will  that 
would  avoid  the  will  in  the  absence  of  re- 
butting evidence.  This  subject  was  gone 
over  with  at  length  in  Bancroft  v.  Otis, 
91  Ala.  279,  8  S  2S6,  24  Am.  St.  Rep.  904, 
where  many  cases  bearing  on  the  question 
are  cited  and  revie'wed.  There  must  be  some- 
thing more  to  avoid  the  will,  such  as  fraud 
or  coercion.  As  -tvas  said  in  Bancroft  v. 
Otis,  91  Ala.  279,  8  S  286,  24  Am.  St.  Rep. 
904.  '  The  undue  influence  which  will  avoid 
2  will  must  amount  to  fraud  or  coercion, 
ideas  whicli  involve  actual  intent  to  con- 
trol the  testator  against  his  will.  The  law 
never  presumes  fraud  or  the  evil  intent  and 
unlawful  acts  'essential  to  the  coercion 
here  contemplated.  There  must  be  some 
proof  of  these  things.  They  cannot  be  con- 
sidered to  have  been  done  merely  because 
the  proponent  had  the  power  to  coerce. 
Undue    influence    with    respect    to    gifts    and 


conveyances  inter  vivos  is  a  very  different 
matter.  It  may  exist  without  either  co- 
ercion or  fraud.  It  may  result  entirely 
from  the  confidential  relation,  without  ac- 
ti-^-ity  in  the  direction  of  either  coercion  or 
fraud,  on  the  part  of  the  beneficiary  occupy- 
ing the  position  of  dominant  influence.  It 
i.«  upon  him  not  only  to  abstain  from  de- 
ceit and  duress,  but  to  affirmatively  guard 
the  interests  of  the  weaker  party,  so  that 
their  dealing  may  be  upon  a  plane  of 
equality  and  at  arm's  length.  To  presume 
undue  influence  in  such  a  case,  therefore, 
is  not  to  presume  fraud  or  coercion,  or  any 
act  which  is  malum  in  se,  but  simply  the 
continuance  of  the  influence  which  nat- 
urally inheres  in  and  attaches  to  the  re- 
lation itself.'  "  Hutcheson  v.  Bibb,  142  Ala 
586,   38   S   754. 

18.  Sale  of  expectant  interest  by  an  heir 
!=!  presumed  to  be  fraudulent.  McAdams  v. 
Bailey    [Ind.   App.]    80   NE  171. 

10.  In  case  of  a  conveyance  by  person, 
susceptible  to  undue  influence,  of  his  en- 
tire property,  without  consideration,  to  one 
in  a  position  of  trust  and  confidence,  under 
suspicious  circumstances  which  suggest 
wrong,  accompanied  by  proof  of  opportunity 
find  disposition  to  exert  undue  influence, 
a  presumption  of  fraud  arises.  Quinn  v. 
Quinn,  130  Wis.  548,  110  TSTW  488. 

Inadequacy  or  laclc  of  consideration  and 
incapacity  of  party  to  whom  it  moved.  Al- 
len's Adm'rs  v.  Allen's  Adm'rs,  79  Vt.  173, 
64  A  1110.  Conveyance  to  son  without  con- 
sideration. Quinn  v.  Quinn,  130  T^'is.  54S, 
110  NW  488.  Presumption  of  fraud  from 
drunkenness  of  purchaser  and  exhorbitance 
of  price.  Fagon  v.  Wiley  [Or.]  90  P  910. 
Gross  inadequacy  of  consideration  and  men- 
ial weakness  of  recipient  thereof.  Stude- 
baker  v.  Faylor  [Ind.  App.]  80  NE  861. 
Inadequacy  of  consideration  and  ignorance 
of  recipient.  Leonard  v.  Roebuck  [Ala.] 
44  S  390.  Confldential  relation  between 
husband  and  wife,  age  of  latter,  and  lack  of 
consideration.  Ring  v.  Ring,  108  XYS  49S. 
Deed  to  mortgaged  property  secured  from 
very  aged  and  feeble  mortgagor  by  holder  of 
mortgage  note  for  inadequate  considera- 
tion held  prima  facie  fraudulent.  Leech  v. 
Hirshman  [Miss.]  44  S  33.  Finding  that 
conveyance  without  consideration  by  aged 
and  mentally  feeble  man  to  his  tenant  with 
whom  he  lived  was  the  result  of  undue  in- 
fluence held  sustained  by  the  eviden'ce. 
Hopkins  v.  Ormsby,  149  Mich.  598,  14  Det. 
Leg.  N.  574,  113  NW  281.  Contract  whereby 
old  and  feeble  person  conveyed  property  in 
consideration  of  care  and  support  held  pro- 
cured by  fraud.  Studebaker  v.  Faylor  [Ind. 
App.]    80   NE   861. 

Note:  ""What  constitutes  fraud  in  a  given 
case    is    almost    impossible    of   definition.     It 


1484 


FKAUD  AND  UNDUE  INFLUENCE  §  2. 


9  Cur.  Law. 


his  own  interests  by  reason  of  mental  ^^  or  physical  incapacity,--  or  by  reason 
of  his  ignorance,"  or  where  there  exists  between  the  parties  relations  of  trust 
and  confidence,-*  such  as  husband  and  wife,"  parent  and  child,^^  brothers  and 


Is  not  a  thing  susceptible  of  ocular  obser- 
vation or  physical  demonstration.  In  aver- 
ments necessary  to  show  fraud  in  trans- 
actions between  parties  equally  armed  and 
equipped  for  the  contest,  much  more  is  re- 
quired than  in  transactions  between  par- 
ties grossly  disproportioned,  for  any  cau.sr 
in  their  ability  to  protect  themselves  or 
their  property.  Under  the  latter  circum- 
stances, it  becomes  the  duty  of  the  strong 
to  guard  and  protect  the  weak,  not  to  cir- 
cumvent or  defraud  him.  Absolute  fairness 
of  contract  and  honesty  of  conduct  is  re- 
quired of  the  stronger  party;  and  aver- 
ments that  show  that  this  rule  of  action, 
under  such  circumstances,  was  not  followed, 
Is  sufficient  to  state  a  cause  of  action  and 
invoke  the  aid  of  the  courts.  And  this  may 
be  shown  by  intrinsic  evidence  or  unfair- 
ness in  the  transaction  itself.  Ashmead 
V.  Reynolds,  134  Ind.  139,  33  NE  763,  39 
Am.  St.  Rep.  ?38;  McCoi-mick  v.  Milan, 
B  Blackf.  [Ind.]  509;  Marshall  v.  Billingsly, 
7  Ind.  250;  Harding  v.  T\^heaton,  2  Mason 
3'78,  Fed.  Cas.  No.  6,051;  McLean  v.  Equitable, 
etc.,  Co.,  100  Ind.  127,  50  Am,  Rep.  779; 
Scovill  V.  Barney,  4  Or.  288;  Allore  v. 
Jewell,  94  U.  S.  506,  24  Law.  Ed.  260; 
Ikerd  v.  Beavers,  106  Ind.  483,  7  NB  326; 
Tount  v.  Tount,  144  Ind.  133,  43  NE  136.  In 
the  case  last  cited,  the  court  say,  on  page 
13'9  of  14'4  Ind.,  on  page  138  of  43  NE:  'It 
was  not  necessary  to  allege  in  the  com- 
plaint that  appellee  was  at  the  time  of 
unsound  mind,  or  in  such  a  state  of  mental 
imbecility  as  to  render  her  entirely  in- 
capable of  making  a  deed.  It  is  sufficient 
to  allege  facts  which  show  that  from  her 
sickness  and  infirmities  she  was  at  the  time 
In  a  condition  of  mental  weakness,  and  that 
there  was  either  gross  inadequacy  of  con- 
sideration for  the  conveyance,  or  that  by 
improper  practices,  undue  influence,  mis- 
apprehension, or  concealment,  or  taking 
advantage  of  her  ignorance,  she  was  in- 
duced to  execute  a  deed  which  in  the  free 
exercise  of  her  deliberate  judgment  she 
would  not  have  done.  Undue  influence 
generally  occurs  when  one  of  the  parties 
is  weak  in  intellect,  or  is  so  situated  or 
related  to  the  other  party  as  to  be  under 
his  influence.  What  the  relation  may  be 
Is  not  material,  if  confidence  is  reposed  and 
Influence  obtained.  When  one  of  the  par- 
ties is  old  and  feeble,  illiterate,  and  weak- 
minded  from  sickness,  or  other  cause,  very 
slight  circumstances  will  cast  the  burden 
on  the  other  party.'  "  Studebaker  v.  Faylor 
[Ind.  App.]   80  NE  8G1. 

20.  Studebaker  v.  Faylor  [Ind.  App.]  80 
NE  861;  Hopkins  v.  Ormsby,  149  Mich.  598, 
14  Det.  Leg.  N.  574,  113  NW  281;  Leech  v. 
Hirshman  [Miss.]  44  S  33;  Tolley  v.  Poteet 
[W.    Va.]    57    SE    811. 

21.  Sbarbero  v.  Miller  [N.  J.  Eq.]  65  A 
472.  Incapacity  by  reason  of  drunkenness. 
Fagan  v.  Wiley  [Or.]  90  P  910.  Where 
mental  capacity  of  party  signing  release 
pleaded  as  defense  was  only  issue,  it  was 
error  to  refuse  an  lustniotlon  that  verdict 
Bhould  be  for  defendant  unless  jury  believed 


plaintiff  was  incapable.  Missouri,  etc.,  R. 
Co.  V.  Craig  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  547,   98   SW  907. 

Evidence  held  to  show  capacity  of  grantor 
to  make  deed.  Bishop  v.  Hilliard,  227  111. 
382,  81  NE  403;  Reese  v.  Shutte,  133  Iowa, 
G81,  108  NW  525.  Grantor  held  to  have 
been  mentally  capable.  Mclntyre  v.  Bul- 
lock, 30  Ky.  L.  R.  261,  97  SW  1117.  Trans- 
.Tction  must  be  result  of  incapacity.  Reese 
v.    Shutte,    133   Iowa,   681,    108   NW   525. 

22.  Assignment  by  blind  residuary  lega- 
tee of  her  legacy  held  procured  by  fraud 
of  niece  by  marriage,  the  legatee  being 
led  to  believe  that  she  was  signing  merely 
an  instrument  relating  to  the  adoption  of 
the  assignee  by  the  niece.  United  States 
Trust  Co.  V.  Baker,  51  Misc.  657,  102  NYS 
194. 

23.  Where  contract  was  signed  by  ig- 
norant negroes  upon  representation  that 
it  had  been  prepared  by  their  attorneys 
and  there  was  a  material  interlineation 
which  was  not  read  to  them,  or  if  read 
was  not  explained.  Alexander  v.  Dickinson 
[Ark.]  101  SW  739.  Deed  secured  from  ig- 
norant and  aged  negroes  who  could  not 
read  or  write  under  pretense  that  it  was  a 
mortgage  held  a  mortgage  subject  to  re- 
demption. Abercrombie  v.  Carpenter  [Ala.] 
43  S  746.  Deed  including  property  which 
ignorant  woman  did  not  intend  to  convey, 
upon  inadequate  consideration,  other  party 
being  experienced  real  estate  man.  Leon- 
ard V.  Roebuck  [Ala.]  44  S  390.  Finding 
that  release  of  loss  under  flre  policy  was  ob- 
tained from  illiterate  policy  holder  by  fraud 
held  sustained  by  evidence.  Capital  Fire 
Ins.  Co.  V.  Montgomery  [Ark.]  99  SW  687. 
Contract  between  foreigner  who  had  re- 
sided here  a  long  time  and  understood  Eng- 
lish and  some  of  his  fellow  countrymen 
who  reposed  great  confidence  in  him  and 
had  very  limited  knowledge  of  English. 
Ballouz  V.  Higgins,  61  W.  Va.  68,  56  SE  184. 
Presumption  of  fraud  by  foreigner  who 
had  resided  here  for  long  time  and  was 
well  acquainted  with  English  in  securing 
contract  from  fellow  countrymen  who 
reposed  great  confidence  in  him  and  who 
knew    little    English    held    not    rebutted.      Id. 

24.  White  V.  Penuel  [Del.]  66  A  362; 
Hunter  v.  McCammon,  104  NYS  402;  Fjone 
V.  Fjone  [N.  D.]  112  NW  70.  Where  dis- 
tributee of  one  estate  who  was  administra- 
trix of  another  estate  assented  to  amicable 
action  by  administratrix  of  former  estate 
on  claim  against  latter  estate  and  gave 
testimony  favorable  to  plaintiff.  White  v. 
Penuel  [Del.]  66  A  362.  Conveyance  by 
mentally  diseased  woman  held  secured  by 
undue  influence  of  friends,  relations,  and 
spiritual  adviser.  Birdsall  v.  Leavitt  [Utah] 
89  P.  397.  Confidential  relations  not  proved. 
Knight  V.   Rawlings    [Mo. J    104   SW   38. 

25.  Conveyance,  without  consideration, 
by  old  woman  tn  her  much  younger  hus- 
band, held  induced  by  fraud  and  undue 
influence.  Ring  v.  Ring,  105  NYS  498. 
Evidence  held  to  show  that  deed  from  hus- 
band   to    wife    was    obtained    by    undue    in- 
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sisters,-^  persons  between  whom  family  relations  exist,-^  personal  representatives 
and  beneficiaries  of  estate,^^  guardian  and  ward/"  attorney  and  client/^  partners 
or  business  associates/^^  principal  and  agent.^^     Fraud,  however,  will  not  be  in- 


fluence. Yordi  V.  Yordl  [Cal.  App.]  91  P 
348;  Allen's  Adm'rs  v.  Allen's  Adm'rs,  79  Vt. 
173,  64  A  1110.  Fraud  presumed  where 
E.hrewd  business  man  prepared,  under  ad- 
vice of  lawyer,  antenuptial  contract  where- 
by his  Intended  wife  released,  without 
consideration,  her  rights  as  survivor,  and 
induced  her  to  execute  it  without  consult- 
ing friends  or  obtaining  advice.  Maze's 
Ex'rs  v.  Maze,  30  Ky.  L.  R.  679,  99  SW  336. 
26.  Transactions  between  child  and  aged 
and  infirm  parent  who  has  reposed  confi- 
dence and  trust  in  the  child  will  be  closely 
scanned  by  a  court  of  equity,  and  is  prima 
facie  presumed  fraudulent.  Reese  v.  Shutte. 
133  Iowa,  681,  108  NW  525.  Where  parent 
was  old  and  had  become  dependent  upon 
child  to  whom  gift  was  made,  equity  would 
presume  that  parent  did  not  appreciate  the 
consequences  of  his  act.  Post  v.  Hagan 
[N.  J.  Err.  &  App.]  65  A  1026.  Conduct  of 
father  who  was  his  wife's  administrator  in 
securing  settlement  held  fraud  upon  chil- 
dren. Johnson  v.  Savage  [Or.]  91  P  108. 
Conveyance  to  son  without  consideration. 
Quinn  v.  Quinn,  130  Wis.  548,  110  NW  488. 
Deed  from  mother  to  son  held  secured  by 
fraud.  Smith  v.  Lindner  [S.  C]  58  SB  610. 
Fraud  presumed  where  aged  mother  ig- 
norant of  English  language  conveyed  prop- 
erty to  son  for  only  nominal  consideration. 
Arellanes  v.  Arellanes  [Cal.]  90  P  1059. 
Undue  influence  exercised  by  son  on  motlier 
in  securing  conveyance  of  all  her  property. 
Fjone  V.  Fjone  [N.  D.]  112  NTV  70.  Con- 
veyance by  mother  to  daughter  held  in- 
duced by  fraud  and  undiie  influence.  Hun- 
ter V.  McCammon,  104  NTS  402.  Evidence 
held  to  sustain  flnding  that  deed  by  mother 
to  children  was  secured  by  undue  influence. 
Ferguson  v.  Heffner  [Ky.]  103  SW  270. 
Discliarge  executed  by  aged  father  to  son 
of  purchase  price  of  property  conveyed  to 
son  and  of  mortgage  securing  such  price, 
thus  virtually  disinheriting  the  aged 
mother,  held  secured  by  fraud  and  undue 
influence.  Smith  v.  Gardner,  147  Mich.  670, 
14  Det.  Leg.  N.  23,  111  NW  347.  Father  who 
was  old  and  feeble  conveyed  his  land 
to  son.  Couch  v.  Couch  [Ala.]  42  S  624. 
Conveyance  by  old  and  feeble  father  to 
trusted  son.  Id.  Finding  that  conveyance 
from  aged  and  easily  influenced  father  to 
two  sons  was  secured  by  undue  influence 
held  sustained  by  the  evidence.  Groesbeck 
v.  Groesbeck  [Or.]  88  P  870.  Bona  fides  of 
conveyance  without  consideration  by  aged 
father  to  trusted  son  held  not  proved. 
Quinn  v.  Quinn,  130  Wis.  548,  110  NW  4S8. 
Deed  vacated  where  procured  by  son  from 
father  who  was  sixty-six  years  old,  and 
who  thought  he  was  executing  release  of 
curtesy  in  deceased  wife's  property.  Mor- 
gan V.  Owens,  228  111.  598,  81  NE  1135. 
Where  son  holding  power  of  attorney  from 
father  and  managing  his  affairs  procured 
property  from  him.  Griesel  v.  Jones,  123 
Mo.  App.  45,  99  SW  769.  Where  adminis- 
trator prior  to  intestate's  death  was  the 
latter's  son-in-la-w  and  confidential  agent, 
the    father-in-law    being    old    and    feeble,    a 


transfer  of  bonds  by  father  to  the  son-in- 
law  for  inadequate  consideration  held  pre- 
sumptively fraudulent.  State  v.  Johnson, 
144  N.  C.  257,  274,  56  SE  922.  Conveyance 
by  aged  woman  to  grrandson  occupying  con- 
fidential position  held  induced  by  undue 
influence.  Tipton  v.  Tipton  [Tenn.]  104  SW 
237. 

Witnesses  stating  mental  feebleness  of 
father  who  executed  note  to  son  must  state 
opportunity  for  observations  as  to  condi- 
tion of  father.  Hoffman's  Estate,  32  Pa. 
Super.   Ct.   646. 

Independent  advice  to  parent  must  be 
shown  by  child  to  rebut  presumption  of 
fraud  in  connection  with  gift.  Post  v. 
Hagan  [N.  J.  Err.  &  App.]  65  A  1026. 
"Proper,  independent  advice,"  in  this  con- 
nection means  that  donor  had  preliminary 
benefit  of  conferring  fully  and  privately 
with  one  competent  to  advise  and  disin- 
terested in  the  donee.  Id.  Distinguishing 
Haydock  v.  Haydock's  Ex'rs,  34  N.  J.  Eq. 
570.  38  Am.  Rep.  385,  and  Slack  v.  Rees,  66 
N.  J.  Eq.  447,  59  A  466,  67  L.  R.  A.  393,  and 
applying  the   last   case. 

27.  Conveyance  by  sister  to  sister  with- 
out consideration  held  under  evidence 
prima  facie  fraudulent.  Balthrop  v.  Todd 
[N.  C]  58  SE  996.  Where  brother  who  was 
familiar  with  value  of  property  owned  by 
him  and  his  sister  and  who  had  received 
offer  of  certain  amount  therefor  purchased 
liis  sister's  interest  for  less  than  such  value 
and  amount  without  disclosing  the  same  to 
her,  she  being  ignorant  thereof.  Dolan  v. 
Cummings,  116  App.  Div.  787,  102  NTS  91. 
Finding  that  defendant  had  exercised  un- 
due influence  over  his  brother  in  securing 
conveyance  from  him  held  sustained  by  the 
evidence.  Champeau  v.  Champeau  [Wis.] 
112  NW   36. 

2S.  Deed  from  aged  man  to  person  with 
whom  he  was  living  and  upon  whom  he 
was  more  or  less  dependent  for  assistance, 
etc.,  held  procured  by  undue  influence. 
Hurley  v.  Kennally  [Mo.]  103  SW  937. 

29.  Act  of  coexecutor  in  securing  trans- 
fer of  property  of  estate  to  third  party 
and  then  to  corporation  for  his  own  bene- 
fit held  fraud  on  other  executor  in  his  trust 
capacity.  Smith  v.  David  Stevenson  Brew. 
Co.,    117   App.   Div.    690,   102   NTS   672. 

30.  Where  guardian  is  also  parent,  set- 
tlement short  time  after  w^ard  reached  ma- 
jority is  presaimptively  fraudulent.  Evi- 
dence held  insufficient  to  rebut  presumption. 
Paum   V.    Hartman,    226    111.    160,    SO    NE    711. 

31.  Settlement  of  claim  brought  about 
by  attorney  who  after  employment  by  the 
party  liable  was  employed  by  the  other  party 
vacated.  Whitcomb  v.  Collier,  133  Iowa,  303, 
110    NW    836. 

31a.  Finding  that  conveyance  obtained 
by  one  from  his  business  associate  who 
was  helpless  in  business  matters,  at  the 
time  of  which  helplessness  it  appeared  that 
the  former  was  disposed  to  take  advantage, 
was  not  secured  by  undue  influence,  held 
not  sustained  by  the  evidence.  Allen  v. 
Bryant    [Cal.  App.]    88  P  294.     Where  agent 
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ferred  from  merely  suspicious  circumstances,^^  or  from  the  fact  that  one  of  the 
parties  receives  the  greater  benefit,^*  or  is  better  fitted  to  guard  his  own  interests,^^ 
or  from  the  relationship  of  the  parties/^  and  the  presumption,  when  it  does  arise, 
is  a  presimiption  of  ■  fact  and  not  of  law,^^  and  transactions,  therefore,  between 
parties  occupying  relations  of  trust  and  confidence  will  be  upheld  when  not  shown 
to  be  fraudulent/®  or,  a  fortiori,  where  good  faith  is  affirmatively  proved.^**  The 


of  vender  secretly  acted  as  joint  purchaser, 
thus  obtaining  the  confidence  of  the  other 
purchasers  which  he  abused,  held  fraud. 
Houts  V.  Scharbauer  [Tex.  Civ.  App.]  19 
lex.  Ct.  Rep.  556,  103  SW  679.  Partner  who 
had  withdrawn  money  from  firm  was  in- 
duced by  other  party  to  surrender  property 
on  representation  that  assets  would  not 
pay  debts  and  by  threats  of  prosecution. 
Greenwell  v.  Negley    [Ky.]    101  SW   961. 

32.  Where  trusted  agent  was  beneficiary 
of  transaction  with  principal.  Taylor  v. 
Vail  [Vt.]  66  A  820.  Division  of  commis- 
sions by  agent  with  purchaser  held  not 
alone  sufficient  to  show  fraud  on  principal. 
MacKellar  v.  Thompson,  103  NTS  853.  Con- 
A'eyance  by  principal  to  land  agent  held 
void  because  of  representations  of  agent 
that  land  had  been  sold  for  taxes  and  that 
principal  had  been  divested  of  all  interest 
therein,  though  agent  kne-w^  that  sale  was 
void.     Cantwell  v.  Nunn  [Wash.]    88  P  1023. 

33.  Burrows  v.  Fitch  [W.  A^a.]  57  SE 
283. 

34.  Inadequacy  of  consideration  not 
alone  sufficient  to  stamp  a  transaction  as 
fraudulent.  Allen's  Adm'ns  v.  Allen's  Adm'rs, 
79  Vt.  173,  64  A  1110.  Absolute  presumption 
of  adequate  consideration  indulged  where 
vendor  had  been  dead  eight  years  and  ven- 
dee was  al.so  dead,  as  against  heirs  of 
vendor.  Gougenheim's  Heirs  v.  Ermann,  118 
La.   577,   43  S  170. 

35.  Ignorance  or  incapacity  of  one  of 
the  parties  to  a  contract  is  insufficient  to 
sustain  a  finding  of  fraud  where  it  does 
not  appear  that  the  other  party  knew  of 
such  ignorance  or  incapacity.  Where  plain- 
tiff signed  release  pleaded  in  defense  with- 
out knowing  what  it  was.  Probate  Court 
V.  Enright,  79  Vt.  416,  65  A  530.  Mere  fact 
that  maker  of  note  cannot  write  and  signs 
by  his  mark  raises  no  presumption  of 
fraud  in  procurement  of  signature,  the  pre- 
sumption being  that  he  knows  the  contents 
of  the  note,  especially  where  he  executes 
and  acknowledges  a  deed  of  trust  to  se- 
cure the  noite.  Dawson  v.  Wombles,  123 
Mo.  App.  340,  100  SW  547.  Fraud  will  not 
be  inferred  from  the  mere  ignorance  of  a 
party  to  a  written  instrument  of  its  con- 
tents in  the  absence  of  such  fraud  causing 
such  ignorance.  Chicago,  etc.,  li.  Co.  v. 
Williams  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
672,  99  SW  141.  No  presumption  of  fraud 
from  age  alone.  Goughenheim's  Heirs  v. 
Ermann,  118  La.  577,  43  S  170.  Mere  fact 
of  drunkenness  of  one  of  the  parties  raises 
no  presumption  of  fraud  against  the  other 
party.     Fagan  v.  Wiley  [Or.]  90  P  910. 

36.  Plutcheson  v.  Bibb,  142  Ala.  586.  38 
S  754. 

Parent  and  child:  Father  executed  note 
to  son.  Hoffman'.s  Estate,  32  Pa.  Super.  Ct. 
646.  No  presumption  of  fraud  in  assignment 
to   child   in   absence   of  proof   of  relations   of 


confidence  and  dependence  incident  to  in- 
capacity of  parent.  Cooper  v.  Moore,  104 
NYS  1049.  Gift  by  father  to  son  not  pre- 
sumed fraudulent  in  absence  of  incapacity 
or  dependence  on  the  part  of  the  former. 
McCord  V.  McCord  [lowaj  113  NW  552.  Note 
from  father  to  son  not  presumptively  fraud- 
ulent, fraud  or  undue  influence  being  de- 
pendent upon  the  influence  exerted  and  the 
mental  condition  of  the  father.  Rogers  v. 
Rogers  [Del.]  66  A  374.  Payments  of  money 
by  a  parent  to  a  child  presumed  to  consti- 
tute gift.  Jenning  v.  Rohde,  99  Minn.  335, 
109  NW  597.  Instructions  as  to  presump- 
tions and  burden  of  proof  held  correct  as 
applied  to  circumstances.  Id.  Gift  from 
parent  to  child  not  presumptively  fraudu- 
lent. Vaughn  v.  Vaughn,  217  Pa.  496,  66  A 
745.  Facts  on  which  instruction  was  based 
held  not  to  raise  presumption  of  undue  in- 
fluence in  execution  of  deed  by  father  to 
son.  Bain  v.  Bain  [Ala.]  43  S  562.  Fraud 
not  presumed  from  grant  from  mother  to 
daughter  with  whom  and  her  husband  the 
mother  was  living.  Bishop  v.  Hilliard,  227 
111.  3S2>,  81  NE  403.  Undue  influence  on  part 
of  son  in  obtaining  personal  property  from 
father  held,  under  the  evidence,  a  question 
for  the  jury.     Griesel  v.  Jones,  123  Mo.  App. 

45,  99   SW   769. 

Husband  and  -wife:  No  presumption  of 
fraud  from  mere  fact  of  conveyance  by  wife 
to  husband  without  consideration.  Yordi  v. 
Yordi    [Cal.   App.]    91   P   348. 

Personal  representative  and  legatee  or 
heir:  Dealings  with  legatee  not  per  se 
fraudulent.  Stapleton  v.  Haight  [Iowa]  113 
NW  351.  Did  not  arise  where  administrator 
occupying  position  of  trust  and  confidence 
with  respect  to  heir  secured  from  latter  a 
deed  of  trust  for  the  benefit  of  creditors  of 
the  estate.     Boddie  v.  Ward   [Ala.]    44  S  105. 

37.  The  presumption  of  undue  influence 
in  respect  to  gifts  by  a  man  to  his  mistress 
is  one  of  fact  and  not  of  law.  Piatt  v. 
Elias,  186  N.  Y.  374,  79  NE  1. 

38.  Contention  that  conveyance  was  not 
read  to  grantor  held  not  sustained  by  evi- 
dence (Fontenette  v.  Kling,  118  La.  152,  42 
S  756),  or  presumption  of  fraud  from  mere 
lack  of  consideration  for  conveyance  by 
wife  to  husband  (Yordi  v.  Yordi  [Cal.  App.] 
91  P  348).  Mere  absence  of  consideration 
for  an  instrument  under  seal  given  by  a 
father  to  his  son  is  immaterial  as  between 
the  payee  and  the  obligor  or  his  heirs  and 
legatees.     Hoffman's  Estate,  32  Pa.  Super.  Ct. 

046.  Consideration  lield  not  so  inatlequatc 
as  to  justify  inference  of  fraud.  Mclntyre  v. 
Bullock,  30  Ky.  L.  R.  261,  97  SW  1117. 
Contention  tliat  consideration  for  convey- 
ance was  grossly  inadequate  held  not  sus- 
tained. Fontenette  v.  Kling,  118  La.  152. 
42  S  756.  Evidence  held  not  to  show  mental 
inonpaeity  of  defendant's  assignor.  Sbar- 
Dcro  V.  Miller   [N.  J.  Eq.J    65  A  472.   Evidence 


9  Cur.  'Law. 


FEAUD  AXD  UXDUE  IXFLUEXCE 


usr 


rule  as  to  presumptions  from  dealings  between  persons  occupying  positions  of  trust 
and  confidence  does  not  apply  to  transactions  whereby  the  relationship  is  estab- 
lished.*^ 

The  essence  of  undue  influence  is  the  substitution  of  minds  or  volitions,*^ 
and  it  may  be  exercised  without  fraud.*- 

§  3.  Remedics.^^^ '  ^-  ^-  ^^-° — Fraud  vitiates  a  transaction  as  to  the  party 
chargeable  with  the  f  raud,*^  and  as  to  their  privies  ^^  and  persons  having  notice 


held  not  to  show  that  value  of  leasehold 
secured  from  alleged  lunatic  was  of  greater 
value  than  the  amount  paid  therefor.  Id. 
Where  defendant  in  ejectment  failed  to  es- 
tablish plaintiff's  know^ledge  of  his  grant- 
or's incapacity,  the  judgment  did  not  neces- 
sarily adjudicate  such  capacity.  Id.  Evi- 
dence held  not  to  show  that  quitclaim  deed 
from  legatee  to  executor  -was  obtained  by 
fraud,  t^tapleton  v.  Haight  [Iowa]  113  NW 
351.  Legatee  •v\'ho  quitclaimed  to  executor 
could  not  plead  ignorance  of  conditions  and 
limitations  of  bequest  or  of  things  incident 
to  due  course  of  administration.  Id.  Fraud 
not  shown  by  fact  that  in  suit  against  in- 
fant the  guardian  ad  litem  was  appointed 
at  plaintiff's  request.  Harris  v.  Bigley 
[Iowa]  111  XW  432.  Mere  failure  of  guar- 
dian to  produce  evidence  known  and  avail- 
able in  suit  against  \vard  held  not  alone 
s-ufRcient  to  authorize  vacation  of  decree  for 
fraud.  Id.  Fraud  not  shown  by  mere  fact 
that  guardian  ad  litem  appointed  by  plain- 
tiff's request  failed  to  make  active  defense 
^\•l^ere  case  was  fairly  tried  by  court  and 
the  facts  themselves  developed  the  defense. 
Id.  Fraud  in  proceedings  by  guardian  to 
sell  ward's  property  held  not  established. 
Sansom  v.  Wolford,  60  W.  Va.  3S0,  55  SE 
1020.  Fraud  in  obtaining  release  from  ig- 
norant person  held  not  proved.  Chicago, 
etc..  R.  Co.  V.  ■^''illiams  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  672,  99  SW  141.  Deed  from 
old  and  ignorant  man.  McCaskill  v.  Scotch 
Lumber  Co.  [Ala.]  44  S  405.  Held  not  to 
sustain  finding  of  fraud  in  securing  con- 
tract from  illiterate  parties  who  could 
not  read.  Sellers,  Bullard  &  Co.  v.  Grace 
[Ala.]  43  S  716.  Evidence  held  not  to  show 
incompetency  of  grantor  who  executed  deed 
to  chilli,  Boyle  v.  Robinson,  129  Wis.  567, 
109  XW  623.  Evidence  held  not  to  show 
undue  influence  inducing  deed  from  parent 
to  child.  Id.  Evidence  held  not  to  show 
that  p-.ote  executed  by  father  to  son  •wa.s 
fraudulent.  Hoppman's  Estate,  32  Pa.  Super. 
Ct.  646.  Mere  fact  that  father  was  aged  and 
infirm  when  he  executed  note  to  son  insuf- 
ficient to  show  fraud,  especially  where 
there  is  evidence  of  good  faith.  Id.  Fraud 
cannot  be  predicated  upon  evidence  of  fee- 
bleness of  mind  of  father  who  executed 
note  to  son  where  period  covered  by  evi- 
dence does  not  extend  to  time  of  execution 
of  note.  Id.  Conveyance  by  father  to  son 
held  not  proved  to  have  been  procured  by 
undue  infliienpf^.  Jenkins  v.  Rhodes.  106  Va. 
564,  56  SE  332.  Evidence  held  insufficient 
to  sustain  finding  that  deed  from  mother  to 
son  'u-as  procured  or  induced  by  fraud. 
Thompson  v.  Lanfair,  127  Ga.  557,  56  SE  770. 
Evidence  held  not  to  show  any  fraud  or  un- 
due influence  in  procurement  of  deed  from 
mother  to  son.  McClellan  v.  O'Connor 
.[Wash.]    91  P  562.     Securities  held  by  attor- 


ney and  upon  which  he  claimed  a  lien  held 
not  shown  to  have  been  acquired  by  fraud. 
Heyward  v.  Maynard,  103  NTS  1028. 

39.  Evidence  held  to  show  that  vendor 
willingly  sold  his  property  after  full  ex- 
planation as  to  nature  and  effect  of  each 
act.  Fontenette  v.  Kling,  118  La.  152,  42  S 
756.  Finding  of  absence  of  fraud  or  undue 
influence  as  to  deed  from  mother  to  son 
held  sustained.  Akers  v.  Akers  [Kj-.]  101 
SW  353.  Finding  that  conveyance  by  aged 
mother  ignorant  of  English  language  to 
son  for  nominal  consideration  w^as  a  bona 
fide  gift  lield  sustained  by  evidence.  Arel- 
lanes  v.  Arellanes  [Cal.]  90  P  1059.  Finding 
that  there  was  no  fraud  in  sale  to  drunken 
itian  held  sustained  by  the  evidence,  though 
it  appeared  that  the  price  was  exorbitant, 
the  property,  however,  being  worth  more 
to  purchaser  than  any  one  else  by  reason  of 
its  location  w^ith  relation  to  other  property 
owned  by  him.  Fagan  v.  Wiley  [Or.]  90  P 
910.  Finding  of  bona  fides  in  transactions 
leading  to  conveyance  by  heirs  to  executor 
who  'w&s  also  a  creditor  held  sustained  by 
the  evidence.     Moss  v.  Jack   [Cal.]   90  P  552. 

Attorney  held  not  to  have  secured  convey- 
ance of  and  authority  to  sell  client's  land 
by  fraud,  the  client's  claim  that  slie  did  not 
kno'nr  she  executed  such  conveyance  or  au- 
thority being  contradicted  by  the  evidence. 
Burchell  v.  Collier,  148  Mich.  248,  14  Det. 
Leg.  X.  65,  111  XW  748.  Attorney  for  one 
who  was  about  to  institute  proceedings 
against  his  wife  for  divorce  and  for  settle- 
ment of  property  rights  held  not  guilty  of 
fraud  or  undue  influence  in  uniting  with 
wife  in  conveyance  under  power  of  attorney 
of  client's  property  to  children  of  latter's 
sister  subject  to  life  estate  in  him,  he  being 
round  to  be  mentally  capable  but  of  spend- 
thrift habits,  and  the  conveyance  being  in 
a  measure  for  his  benefit.  Jones  v.  Hughes 
[Iowa]    110  X-W  9O0. 

Sale  of  expectant  interest  will  be  sus- 
tained if  made  for  a  fair  price  and  the 
ancestor  consents  thereto.  McAdams  v. 
Bailey   [Ind.  App.]    80  X"E  171. 

40.  Attorney  and  client.  Title  Guarantee 
ft  Trust  Co.  V.  Stemberg,  103  XTS  857;  Bird- 
sail  v.   Leavitt    [Utah]    89   P   397. 

41.  Rogers  V.  Rogers  [Del.]  66  A  374. 
Mere  advice,  argument,  or  persuasion  does 
not  constitute  undue  influence,  though  it 
has  its  desired  effect.  Bishop  v.  Hilliard, 
227  111.  3S2,  81  NE  403.  Question  is  not 
whether  the  subject  of  the  influence  knew 
v.'hat  he  was  doing,  but  how  his  volition 
was  produced.  Couch  v.  Couch  [Ala.]  42  S 
624. 

42.  Birdsall  v.  Leavitt  [Utah]  89  P  397. 
Fraud  and  undue  influence  compared  and 
distinguished.  Hutcheson  v.  Bibb,  142  Ala. 
517,    38    S   754. 

43.  Stock    subscription    notes    the    execu- 
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of  the  fraud/'  and,  subject  to  the  rights  of  innocent  third  parties  *^  and  to  the 
doctrine  of  estoppel/'  renders  the  transaction  voidable  at  the  election  of  the  de- 
frauded party;  *^  but  such  election  must  be  exercised  promptly*^  by  repudiating 


tion  of  which  was  induced  by  representa- 
tion that  certain  number  of  shares  required 
to  render  subscriptions  binding  had  been 
secured.  Luetzke  v.  Roberts,  130  "Wis.  97, 
lOy  NW  949.  Deed  held  void  on  account  of 
fraud  and  undue  influence  in  its  procure- 
ment. Studebaker  v.  Faylor  [Ind.  App.] 
SO  NE  861.  Settlement  procured  by  fraud 
held  not  binding.  Shearer  v.  Hill,  125  Mo. 
App.  375,  102  SW  673.  For  other  instances 
see  cases  cited  ante,   §§   1,   2. 

44.  One  may  become  a  privy  to  the  fraud 
of  another  by  ratification  and  acceptance  of 
benefits  of  the  fraud  of  the  latter.  Joint 
assignee  of  partnership  interest  held  charge- 
able with  notice  of  fraud  inducing  same. 
Goldsmith    v.    Koopman,    152   F    173. 

45.  Purchaser  who  has  or  Is  charged 
with  notice  of  the  fraud  of  his  grantor  ac- 
quires no  better  title  than  the  latter  had. 
Burns  v.   Kennedy    [Or.]    90   P   1102. 

46.  Fraud  gives  rise  to  only  a  personal 
claim  and  goes  to  the  motives  and  not  to 
the  formal  constituents  of  a  legal  transfer 
and  can  affect  a  title  only  when  the  owner 
takes  with  notice  or  without  giving  value. 
Fidelity  Mut.  Life  Ins.  Co.  v.  Clark,  203  U.  S. 
64.  51  Law.  Ed.  91.  Mere  knowledge  of  con- 
fidential relations  between  parties  to  trans- 
action will  not  charge  third  persons  with 
notice  of  any  undue  influence  exercised  in 
such  transaction.  Boddie  v.  Ward  [Ala.]  44 
S  105.  Where  husband  induced  wife  to  join 
in  conveyance  of  homestead  by  false  repre- 
sentation that  a  cash  consideration  would 
be  paid  and  they  would  buy  another  home- 
stead with  it,  and  grantee  connived  by  ac- 
cepting deed  reciting  a  cash  consideration. 
Scoggin  V.  Mason  [Tex.  Civ.  App.]  19  Tex. 
Ct.  Rep.  569,  103  SW  831.  A  party  defrauded 
into  making  a  conveyance  is  not  estopped 
as  against  a  general  creditor  of  the  grantee 
where  the  latter's  reliance  on  the  grantee's 
apparent  ownership  is  not  clearly  estab- 
lished and  it  also  appears  that  he  was  as 
negligent  in  extending  the  credit  as  was  the 
grantor  in  making  the  conveyance.  Rih- 
ner  v.  Jacobs  [Neb.]  113  NW  220.  Sub- 
scriber to  corporate  stock  cannot  rescind 
subscription  where  credit  has  been  extended 
to  corporation  on  faith  thereof.  Marion 
Trust  Co.  V.  Blish  [Ind.  App.]  79  NE  415. 
Where  creditor  connived  at  debtor's  false 
representations  as  to  latter's  financial 
standing,  thus  enabling  him  to  procure 
goods  from  another  which  were  afterwards 
transferred  to  creditor.  Parlin  &  Orendorff 
Co.  V.  Glover  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  589,  99  SW  592.  Holder  of  mortgage 
note  lielil  not  bona  fitle  i»ircli:iMer.  Wick- 
ham  V.  Evans,  133  Iowa,  552,  110  NW  1046. 
One  holding  lease  by  transfer  througli 
mesne  process  from  lessee  held  not  charge- 
able with  latter's  fraud  in  procuring  lease 
where  former  was  not  connected  therewith 
and  had  no  notice  thereof.  Jennings-Hey- 
wood  Oil  Syndicate  v,  Houssiere-Latreille 
Oil  Co.  [La.]  44  S  481.  Probate  court's  de- 
cree of  distribution  will  not  be  set  aside 
for  fraud  as  against  stranger  to  record 
Who    has    purchased    property    from    a    dis- 


tribute unless  the  purchaser  Is  connected, 
by  actual  or  constructive  notice,  with  the 
fraud.  In  re  Kenny's  Estate  [Minn.]  106 
NW  344.  Bona  fide  transferee  of  nego- 
tiable paper  before  maturity  and  without 
notice  of  fraud  between  the  original  parties 
takes  title  free  from  the  effect  of  such 
fraud.  Harrell  v.  National  Bk  of  Com- 
mence [Ga.]  57  SE  869.  Civ.  Code  1895, 
§  3696,  providing  that  holder  of  note  is  pre- 
sumed to  be  a  bona  fide  holder  for  value 
but  that  such  presumption  is  negatived  by 
fraud  in  the  procurement,  refers  solely  to 
fraud   of   holder.     Id. 

47.  Bstoppel:  Grantor  of  parol  easement 
which  by  fraudulent  representations  as  to 
title  he  induced  grantee  to  purchase  is  es- 
topped to  assert  as  defense  against  the 
fraud  the  invalidity  of  such  an  easement. 
Storseth  v.  Folsom  [Wash.]  88  P  632.  One 
who  has  recovered  a  judgment  against  a 
corporation  as  such  cannot  hold  the  in- 
corporators liable  as  partners  on  the  ground 
that  they  falsely  represented  themselves  as 
constituting  a  corporation.  Rossow  v. 
Burke,  52  Misc.  118,  101  NYS  608.  Neither 
corporation  nor  Its  receiver  acting  in  its 
l>t  lialf  can  complain  of  fraud  in  issue  of 
stock  without  compensation  where  all  stock- 
holders and  officers  were  implicated  in  the 
transaction  and  ,no  one  else  is  interested  in 
or  affected  by  the  result.  Bostwick  v. 
Young,  lis  App.  Div.  490,  103  NYS  607. 

Not  esttopped:  No  merger  of  fraud  in  con- 
tract procured  thereby.  Gubbins  v.  Ashley, 
146  Mich.  453,  13  Det.  Leg.  N.  844,  109  NW 
841.  Conveyance  procured  by  fraud  can- 
not operate  by  way  of  estoppel,  and  hence 
niay  be  attached  by  the  grantor  on  the 
ground  of  fraud.  Goodwin  v.  Fall  [Me.] 
66  A  727.  Life  policy  holder  not  estopped 
to  assert  that  policy  was  not  the  kind  he 
intended  to  secure  and  which  the  agent 
assured  him  he  was  securing.  Mutual  Life 
Ins.  Co.  V.  Hargus  [Tex.  Civ.  App.]  18  Tex. 
Ct.    Rep.    335,    99    SW    580. 

48.  Eldorado  Jewelry  Co.  v.  Darnell 
[Iowa]  113  NW  344;  Richards  v.  School 
Tp.,  132  Iowa,  612,  109  NW  1093;  Tolley  v. 
Poteet  [W.  Va.]  57  SE  Sll:  Cox  v.  Na- 
tional Coal  &  Oil  Inv.  Co.,  61  W.  Va.  291, 
56    SE   494. 

49.  Graybill  v.  Drennen  [Ala.]  43  S  568; 
Richardson  v.  Lowe  [C.  C.  A.]  149  F  625; 
Gallagher  v.  O'Neill  [Neb.]  Ill  NW  582.  See 
Cancellation  of  Instruments,  9  C.  L.  454; 
Conitracts.  9  C.  L.  654.  When  one  discovers 
tliat  fraud  has  been  practiced  upon  him,  he 
is  entitled  to  a  reasonable  time  in  whicli  to 
determine  whetlier  to  ratify  or  repudiate 
the  transaction.  Stackpole  v.  Schmucker, 
225  111.  502,  80  NE  314.  Repudiation  of  pur- 
chase of  stock  in  mining  corporation  over 
a  year  after  purchase  and  after  purchaser 
had  visited  and  investigated  tlie  mines  and 
assisted  In  selling  stocks  to  others  held  un- 
der the  circumstances,  the  seller  not  being 
injured  by  the  delay,  not  such  laches  as 
would  preclude  relief.  Barron  v.  Myers,  146 
Mich.    510,    13    Det.   Leg.   N.    858,    109   NW    862. 

Actlne  on  advice  of  attorney  may  prevent 
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the  transaction  ^°  unconditionally  ^^  and  unequivocally  ^-  or,  otherwise,  an  election 
to  affirm  will  be  implied.^^  An  election  once  made  is  final  whether  it  be  to  repudi- 
ate ®*  or  to  affirm.^^  A  transaction  is  absolutely  void  and  not  merely  voidable  when 
the  fraud  is  such  as  to  entirely  exclude  the  volition  of  the  defrauded  party.^^ 


delay  from  being  laches.  Smith  v.  Linder 
[S.  C]  58  SE  6ia.  The  question  of  delay 
may  be  affected  by  the  relation  of  the  par- 
ties and  mother  held  not  required  to  take 
such  prompt  action  to  secure  relief  against 
fraud  of  daugliter  as  Tvould  be  required 
against  a  stranger.  Hunter  v.  McCammon, 
104    NYS    402. 

50.  Refusal  to  perform  a  contract  while 
it  is  still  entirely  executory  is  a  sufficient 
repudiation.  Brown  v.  Search,  131  Wis.  109, 
111  NW  210.  One  fraudulently  induced  to 
purchase  property  may  take  proper  steps 
for  the  preservation  of  the  property  after 
the  discovery  of  the  fraud,  but  if  he  does 
more  he  will  be  deemed  to  have  waived  the 
fraud  and  elected  to  affirm  the  sale.  Em- 
ployment of  agent  to  operate  fruit  farm 
which  principal  was  induced  by  fraud  to 
purchase  and  operation  of  farm  by  agent. 
Stackpole  v.  Schmucker,  225  111.  502,  80  NE 
ol4.  Purchaser  of  option  on  plant  owned 
by  corporation  not  estopped  to  complain  of 
seller's  fraud  in  falsely  representing  that 
he  had  power  to  sell  where  purchaser  de- 
manded performance  of  the  contract  by  cor- 
poration but  immediately  thereafter  repu- 
diated the  contract  and  the  other  party 
was  not  misled.  Gubbins  v.  Ashley,  146 
Mich.  453,  13  Det.  Leg.  N.  S44,  109  NW  841. 
When  one  desires  to  hold  some  of  several 
parties  to  a  fraud  responsible,  he  should 
rescind,  and  not  without  their  knowledge 
place  it  beyond  his  power  to  secure  redress, 
which  would  have  been  substantially  effect- 
ual, from  another  party  to  the  fraud.  Saun- 
ders  V.   Wells    [Iowa]    112   NW   205. 

51,52.  Richardson  v.  Lowe  [C.  C.  A.]  149 
F   625. 

.53.  Fraud  of  purchaser  in  inducing  ac- 
ceptance of  long  time  note  upon  represen- 
tation that  it  would  be  paid  in  six  hours 
held  waived  by  employment  of  purchaser 
by  seller  for  several  weeks  thereafter  and 
a  month's  delay  in  bringing  suit.  Warren 
V.  Osborne  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
110.    97    SW   851. 

Failure  io  make  defense  at  lavr  on  ground 
of  fraud  deprives  defendant  of  right  to 
equitable  relief  against  judgment,  as  where 
defendant  had  notice  of  scire  facias  to  re- 
vive judgment  but  did  not  appear  and  pre- 
sent his  defense  McCormick  v.  McCormick, 
104  Md.  325,  65  A  54.  Affirmation  by  re- 
tention of  benefit.s.  Gallagher  v.  O'Neill 
[Neb.]  Ill  NW  582.  Where  party  treats 
property  sold  to  him  as  his  own  after  dis- 
covery of  fraud  in  sale  to  him.  Graybill  v. 
Drennen  [Ala]  43  S  568;  Stackpole  v. 
Schmucker,  225  111.  502,  80  NE  314.  Opera- 
tion of  mines  after  discovery  of  fraud  in- 
ducing their  purchase  and  after  such  fraud 
had  been  set  up  in  defense  at  suit  to  fore- 
close purchase-money  mortgage  held  waiver 
of  fraud.  Richardson  v.  Lowe  [C.  C.  A.] 
149  F  625.  Allegation  of  rescission  of  stock 
subscription  insufficient  where  there  was 
no  allegation  of  offer  to  return  certificate 
of  stock  or  of  demand  for  return  of  consid- 
eration, though  wortlilessness  of  stock  was 
9Curr.  L.— 94 


alleged.  Marion  Trust  Co.  v.  Blish  [Ind. 
App.]  79  NE  415.  Where  advantage  was 
taken  of  old  and  feeble  person  to  procure 
conveyance  of  property,  failure  to  restore 
held  not  ratification.  Studebaker  v.  Faylo.r 
[Ind.  App.]  80  NE  861.  As  to  necessity  of 
restoration,  see  Cancellation  of  Instruments, 
9  C.  L.  454;  Contracts,  9  C.  L.  654.  Fraud  in 
inducing  insured  to  take  out  policy  held 
■^v'aived  by  iiaynient  of  premiums  after  dis- 
covery of  fraud.  Hartford  Life  Ins.  Co.  v. 
Hanlon    [Ky.]    104    SW    729. 

Delay  of  six  months  in  making  objection 
to  trust  deed  on  account  of  misrepresenta- 
tion as  to  value  of  property,  and  then  ac- 
cepting six  months  later  a  deed  to  the 
property  pursuant  to  terms  of  trust  deed, 
and  retaining  both  deeds  for  six  months 
more,  held  waiver.  Guthrie  v.  Lyon  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  321,  98  SW  4'32. 
Policy  holder  estopped  to  assert  that 
changes  should  have  been  made  in  policy 
when  he  kept  it  for  over  year  after  it  was 
returned  by  company.  Robertson  v.  Cove- 
nant Mut.  Life  Ins.  Co.,  123  Mo.  App.  238, 
100  SW  686.  Subscriber  held  not  to  have 
waived  fraud  of  promoter  in  securing  sub- 
scription by  delay  induced  by  assurance  of 
promoter  that  if  he  would  wait  his  money 
?,nd  more  would  be  returned  to  him,  no 
rights  of  third  parties  having  intervened. 
Cox  V.  National  Coal  &  Oil  Inv.  Co..  61  W. 
Va.  291,  56  SE  494.  Acts  relied  on  by  de- 
fendant as  waiver  of  plaintiff's  right  to  re- 
scind held  not  done  pending  negotiations  fop 
settlement.  Richardson  v.  Lowe  [C.  C.  A.] 
149    F   625. 

KnoTvledse  essential  to  ratification,  waiver, 
or  estoppel.  Graybill  v.  Drennen  [Ala.]  43 
S  568.  Acceptance  of  conveyance  of  part 
of  property  the  original  conveyance  of  whicli 
was  secured  by  fraud  will  not  estop  origi- 
nal grantor  from  asserting  the  fraud  where 
he  accepts  such  conveyance  in  ignorance  of 
the  fraud.  Tolley  v.  Poteet  [W.  Va.]  57  SB 
811.  Use  of  proceeds  of  release  before  dis- 
covering that  it  had  been  induced  by  fraud- 
ulent representation  that  the  cause  of  ac- 
tion had  already  in  legal  effect  been  re- 
leased. Rockwell  V.  Capital  Trac.  Co.,  2S 
App.  D.  C.  98.  When  one  has  evidence  suf- 
ficient to  reasonably  actuate  him  to  rescinri; 
and  on  which  he  has  once  acted,  no  subse- 
quent discovery  of  cumulative  evidence  can 
operate  to  excuse  a  waiver  or  to  revive  the 
lost  right  to  rescind.  Richardson  v.  Lowe 
[C.   C.  A.]    149  F  625. 

54.  Waiver  by  acceptance  of  benefits  does 
not  operate  to  destroy  the  effect  of  a  re- 
pudiation once  legally  accomplished.  Re- 
scission of  purchase  of  horse  by  offer  to 
return  which  was  refused  held  not  affected 
by  subsequent  occasional  use  of  the  horse. 
Hayes   v.   Woodham,    145   Ala.    597,    40    S    511. 

55.  Richardson  v.  Lowe  [C.  C.  A.]  149  F 
G25.  Party,  after  full  investigation  insti- 
gated by  the  discovery  of  the  fraud,  rati- 
fied contract  and  accepted  benefits  thereof 
Kertson   v.    Kertson    [Neb.]    110   NW   750. 

56.  Where   fraud  causes  a  mistake   which 
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One  who  has  been  defrauded  has  an  election  of  several  remedies.^^  He  may- 
repudiate  and  refuse  to  carry  out  the  transaction,"^  and  when  sued  by  the  other 
party  may  set  up  the  fraud  as  a  defense,^^  or  may  recoup  for  damages  though  he 
has  not  repudiated/**  or,  when  he  himself  is  the  plaintiff,  may  avoid  a  defense  as 
based  on  fraud,''^  or  he  himself  may  take  the  initiative  and  sue  for  relief  either 
at  law''-  or  in  equity.''^  It  is  commonly  declared  that  courts  of  law  and  equity 
have  concurrent  jurisdiction,*'*  but  the  correct  rule  is  that  equity's  jurisdiction 
of  fraud  rests  upon  the  fundamental  basis  of  all  equitable  jurisdiction,''^  which 


prevents  the  meeting-  of  minds.  Eldorado 
Jewelry  Co.  v.  Darnell  [Iowa]  113  NT\'  344. 
Deed  secured  by  undue  influence  and  de- 
livered without  grantor's  consent  held  in- 
valid even  as  to  third  parties,  regardless  of 
the  grantee's  participation  in  the  fraud. 
Birdsall  v.  Leavitt  [Utah]  89  1-  397.  "U^here 
possession  of  undelivered  deed  -was  secured 
by  fraud  and  there  was  never  any  delivery, 
purchaser  from  grantee  got  no  title.  Burns 
V.    Kennedy    [Or.]    90    P    1102. 

57.  Modlin  v.  Roanoke  R.  &  Lumber  Co. 
[N.   C]    5S    SE    1075. 

58.  May  refuse  to  receive  goods  the  or- 
der for  which  was  procured  by  fraud.  El- 
dorado .Jewelry  Co.  v.  Darnell  [Iowa]  113 
XAV  344. 

5ft.  Turner  v.  Ware  [Ga.  App.]  58  SE 
310;  Modlin  v.  Roanoke  R.  &  Lumber  Co. 
LN.  C]  58  SE  1075.  In  action  on  contract 
for  purchase  of  goods.  Price  v.  Huddleston, 
167  Ind.  536,  79  NE  496.  That  indorsement 
was  secured  by  fraud  held  complete  defense 
against  liability  of  indorser.  Roessle  v. 
Lancaster.  104  NTS  217.  Assuming  that 
fraud  in  procurement  of  contract  was  de- 
fense to  suit  to  restrain  interference  there- 
with, evidence  held  insufficient  to  show 
such  fraud.  Beekman  v.  Marsters  [Mass  J 
SO    NE    817. 

Answer  construed  as  setting  up  fraud  in 
procurement  of  order  for  goods  and  also 
countermand  of  order  before  shipment. 
Rounsaville  &  Bro.  v.  Leonard  Mfg.  Co.,  127 
Ga.  735,  56  SE  1030.  Defense  of  fraud  in 
procurement  of  note  sued  on  held  not  sii.s- 
tained.  Steven  v.  Henderson  [Neb.]  110  NW 
646.  Fraud  in  procurement  of  plaintiff's  ti- 
tle may  be  pleaded  as  defense  to  ejectment 
brought  by  one  claiming  under  the  de- 
frauded party.  Phelps  v.  Nazworthy,  226 
111.  254,  80  NE  756.  Defendant  in- ejectment 
claiming  under  administrator  of  plaintiff's 
grantor  may  set  up  fraud  in  plaintiff's  title. 
Doherty  v.  Courtney,  150  Cal.  606.  89  P  434. 
Ejectment  cannot  be  defended  on  ground 
that  plaintiff  obtained  his  deed  by  fraud, 
only  remedy  to  test  validity  of  deed  being 
in  equity.  Loranger  v.  Carpenter,  148  Mich. 
549,    14   Det.   Leg.   N.    273,    112   NW   125. 

60.  See  generally.  Set-off  and  Counter- 
claim, 8  C.  L.  1875.  Vendee,  with  full  knowl- 
edge of  vendor's  fraud,  cannot  go  on  and 
perform  contract,  thus  voluntarily  subject- 
ing himself  to  damages,  and  thereafter  re- 
cover same,  or  set  them  off  in  actions  for 
purchase  price,  but  where  vendee  has  exe- 
cuted his  part  of  contract  he  may  plead 
fraud  by  way  of  failure  of  consideration  in 
u,n  action  on  purchase-money  note  though 
he  has  waived  his  right  to  rescind.  Rich- 
ardson V.  Lowe  [C.  C.  A.]  149  P  625.  Where 
order  for  goods  is  procured  by  fraud,  the 
buyer    may    receive    tlie    goods    and    recoup 


for  damages.  Eldorado  Jewelry  Co.  v. 
Darnell  [Iowa]  113  NW  344.  Where  ven- 
dor colluded  witli  one  of  two  joint  vendees 
to  cause  other  vendee  to  pay  $2,000  in  cash 
and  give  note  for  $1,000  in  payment  for 
his  half  interest  in  property  actually  sold 
for  only  $4,000.  the  defrauded  vendee  could 
not  be  compelled  to  pay  the  note,  and  the 
i.ss  must  fall  on  vendor.  Douglass  v. 
Richards,  116  App.  Div.  27,  101  NTS  299. 
Fraudulent  representations  as  a  defense  in 
an  action  by  a  vendor  for  the  purchase  money 
does  not  necessarily  involve  an  impeach- 
ment of  the  sufficiency  of  the  deed,  and  the 
vendee's  testimony  alone  is  sufficient  to  take 
the  case  to  the  jury.  Sulkin  v.  Gilbert 
[Pa.]   67  A  415. 

<il.  Release  pleaded  in  defense  held  in"- 
valid  for  fraud  in  procurement.  Creshkoff 
V.  Schwartz,  53  Misc.  576,  103  NTS  782. 
Plaintiff  may  meet  a  defense  of  accord  and 
.satisfaction  by  showing  that  tiie  settlement 
was  procured  by  fraud.  Whitehead  v. 
Trussed  Concrete  Steel  Co.,  51  Misc.  664,  101 
NTS    250. 

62.  Fraud  is  remediable  at  law  though 
it  relates  merely  to  the  consideration  of 
the  contract  or  conveyance  attacked.  Good- 
win V.  Fall  [Me.]  66  A  727.  May  rescind 
bv  own  act  and  sue  for  what  he  parted  with, 
liitko    v.    Grove,    102    Minn.    312,    113   NW    629. 

Aetion  for  damages,  see  Deceit,  9  C.  L.  935. 

Trespass  quare  clausum  fregit  for  cutting 
timber  on  lands  which  grantor  was  induced 
by  defendant's  fraud  to  include  in  cutting 
permit.  Goodwin  v.  Fall  [Me.]  66  A  727. 
Rescission  of  sale  and  trover  for  goods  sold. 
Atlas  Shoe  Co.  v.  Bechard  [Me.]  66  A  390. 
Since . conveyances  induced  by  actual  fraud 
are  void  ab  initio,  such  conveyances  may 
)if>  attacked  in  e.ieotnieu:  by  tlie  real  owner 
(Mead  v.  Chesbrough  Bldg  Co.  [C.  C.  A.] 
I.tI  F  99S),  but  fraul  arising  from  mere 
breach  of  trust  is  solely  of  equitable  cogni- 
7fi"ce.  and  cannot  be  relied  on  by  the  plain- 
tiff in  ejectment  to  recover  the  property 
convoyed     ( Id. ) . 

Assumpsit  lies  under  Comp.  Laws  1897, 
§  10,421,  to  recover  back  purcliase  price  paid 
in  a  sale  induced  by  fraud.  Gubbins  v. 
Ashley,  146  Mich.  453,  13  Det.  Leg.  N.  844, 
109  NW  841. 

63.  See  Cancellation  of  Instruments,  9  C. 
L.   454. 

64.  Phelps  V.  Nazworthy.  226  111.  254,  80 
NE  756;  Modlin  v.  Roanoke  R.  &  Lumber  Co. 
[N.  C.]58  SE  1075.  Cross  bill  for  rescission 
on  account  of  fraud  and  answer  setting  up. 
failure  of  consideration  are  not  inconsistent 
defenses  in  a  suit  for  the  purchase  price  of 
property.  Richardson  v.  Lowe  [C.  C.  A.] 
149    F   625. 

C5.     See  Equity,   9   C.  L.   1110. 
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is  the  inadequacy  of  the  remedy  at  law/^  and  where  the  circumstances  are  such 
that  no  action  at  law  lies,  equity  has  exclusive  jurisdiction.^^  Equity  will  not 
relieve  one  from  the  consequences  of  his  own  fraud.®^ 

Pleading.^^^  ^  ^-  ^-  "" — Fraud  is  not  cognizable  by  the  courts  unless  pleaded  ^^ 
and  an  issue  of  fraud  must  be  clearly  raised,"^  but  an  express  averment  of  fraud 
is  not  necessarv."^     General  allegations  of  fraud  are  not  sufficient  to  raise  the  issue,^^ 


66.  FarweH  v.  Colonial  Trust  Co.  [C.  C. 
A.]  147  F  480.  Xo  jurisdiction  of  suit  to 
abate  purchase  price  on  ground  of  fraudu- 
lent representations  as  to  quantity  and  qual- 
ity, since  damages  caused  thereby  may  under 
Code  1852.  §  2240.  be  set  off  at  law.  a  large 
part  of  purchase  price  still  remaining'  unpaid. 
Williams  v.   Neal    [Ala.]    44   S   551. 

Xote:  "The  case  of  Bell  v.  Thompson,  34 
Ala.  633,  many  times  approved  in  this  court, 
seems  to  settle  this  question.  It  was  there 
said:  'Under  the  Code  (section  2240 — the 
set-off  statute)  the  claim  of  the  complainant, 
for  an  abatement  of  the  purchase-money, 
or  for  damages  on  account  of  such  misrepre- 
sentations, may  be  allowed  as  a  set-off  in 
the  action  at  law;  or  it  may  be  recovered  in 
an  independent  suit  at  law  against  the  vendor. 
Holley  V.  Tounge,  27  Ala.  203;  Gibson  v. 
Marquis,  29  Ala.  668;  Munroe  v.  Pritchett,  16 
Ala.  785,  50  Am.  Dec.  203.  It  is  a  well- 
settled  doctrine  of  this  court,  that  a  court  of 
equity  will  not  take  jurisdiction  of  a  case, 
upon  the  mere  ground  that  th*e  complainant 
is  entitled  to  compensation  on  account  of  a 
deficiency  of  the  land  sold,  or  to  damages  for 
the  fraudulent  misrepresentations  of  the  ven- 
dor, either  as  to  its  quantity  or  quality. 
Such  a  claim,  though  well  founded,  is  not 
recognized  as  an  independent  ground  of  equit- 
able relief,  and  will  not  be  enforced  by  a 
court  of  chancery  except  as  an  incident  to 
some  other  matter  of  equitable  cognizance, 
or  in  a  case  where  the  remedy  at  law  is  in- 
adequate, or  -^vhere  some  peculiar  equity  in 
favor  of  complainant  arises  out  of  the  cir- 
cumstances of  the  case,'  etc.  In  Smith's 
Ex'r  v.  Cockrell,  66  Ala.  77,  it  was  said: 
'Fraud  of  itself  is  never  a  distinctive  ground 
of  equity  jurisdiction;  that  is,  it  is  never, 
of  itself,  a  foundation  which  will  uphold  a 
bill  in  equity.  On  the  contrary,  fraud  is,  in 
many  cases,  cognizable  in  a  court  of  law.' 
Story's  Eq.  Jur.  §  60.  In  Sadler  v.  Robinson, 
2  Stew.  [Ala.]  520.  this  court  said:  'On  what 
ground,  then,  the  appellees  ask  the  inter- 
position of  a  court  of  equity,  we  are  unable 
to  comprehend.  It  cannot  be  because  they 
charge  their  vendor  w^ith  fraud,  for  every 
circumstance  alleged  as  fraudulent,  could  it 
avail  them,  is  fully  examinable  at  law.  No 
matter  how'  gross  the  fraud  may  be,  if  the 
party  can  have  full,  complete  and  adequate 
redress  at  law,  he  cannot  go  into  a  court 
of  equity.  Russell  v.  Little,  28  Ala.  160.'  We 
have  recently  gone  over  this  question  in  the 
case  of  "Wilson  v.  Miller,  143  Ala.  264,  39 
S  178,  111  Am.  St.  Rep.  42,  in  which  the  ma- 
jority of  the  court  adopted  the  view  main- 
tained by  the  court  in  Smith's  Ex'r  v.  Cock- 
rell. 66  Ala.  77,  and  from  which  we  have  no 
reason  now  to  dissent." — Wiliams  v.  Neal 
[Ala.]    44  S  551. 

67.  Where  in  order  to  state  the  cause  of 
action  it  vras  essential  to  allege  facts  such 
as  would  authorize  the  court  to  set  it  aside 
and  there  had  been  no  breach  by  defendant. 


Robertson    v.    Covenant    Mut.    Life    Ins.    Co., 
123  Mo.  App.  238,  100  SW  686. 

68.  Specific  performance  decreed  of  con- 
tract between  McK.  and  Z.  on  the  one  hand 
and  M.  on  the  other  hand,  notwithstanding 
acts  collusively  done  by  M.  and  Z.  to  render 
such  performance  impossible.  McKe*inan 
V.  Mickelberry,  228  111.  460.  81  NE  1072. 

69.  In  suit  based  on  fraud,  defendant  can- 
not introduce  evidence  of  fraud  by  plaintiff 
where  former  has  not  pleaded  such  fraud. 
First  Nat.  Bk.  v.  Baldwin  [Tex.  Civ.  App.] 
18  Tex.  Ct.  Rep.  563,  102  SW^  786.  "^'here 
accord  and  satisfaction  is  pleaded  by  a  de- 
fendant, the  plaintiff  may  attack  the  set- 
tlement as  fraudulent  though  he  has  not 
theretofore  pleaded  fraud.  T%"hitehead  v. 
Trussed  Concrete  Steel  Co.,  51  Misc.  664,  101 
NTS   250. 

70.  Not  raised  by  allegation  that  release 
purporting  to  cover  certain  matters  related 
to  other  matters  and  was  so  understood  by 
the  parties,  there  being  no  allegation  of  de- 
ception or  imposition.  Rowland  v.  St.  Louis 
&  S.  F.  R.  Co.,  124  Mo.  App.  605,  102  ST^^  19. 
Allegation  that  object  of  vacation  of  public 
street  was  to  give  title  to  one  owning  land 
on  each  side  thereof  held  not  to  raise  any 
question  of  fraud  or  collusion,  but  only  one 
of  public  policy.  Mottman  v.  Olympia 
[Wash.]  88  P  579.  Issue  of  fraud  in  ob- 
taining defendant's  individual  signature  to 
officer's  receipt  for  attached  property  held 
not  raised  by  special  defense  that  it  was 
agreed  before  the  execution  of  the  receipt 
that  defendant  was  to  sign  and  be  held 
liable  only  as  officer  of  corporation.  Dejon 
V.  Street.  79  Conn.  333,  65  A  145.  Uncertainty 
in  allegations  of  acts  constituting  the  fraud 
is  not  ground  for  general  demurrer.  Tordi 
V.   Yordi    [Cal.   App.]    91   P  438. 

71.  Averment  of  facts  that  fairly  impute 
knowledge  of  the  condition  of  the  defrauded 
party  are  as  efficient  as  a  naked  averment 
of  the  ultimate  fact.  Studebaker  v.  Faylor 
[Ind.  App.]    80  NE  861. 

72.  Fraud  in  procurement  of  Judgment. 
Kuhling  V.  Beidenhorn,  30  Ky.  L.  R.  811.  99 
S'U"    646.      Mere    use    of   adjectives    importing 

'  fraud  is  insufficient.  Rogers  v.  Virginia- 
I  Carolina  Chem.  Co.  [C.  C.  A.]  149  F  1.  Alle- 
gations that  act  was  done  "craftily,"  "fraud- 
ulently," "falsely,"  "maliciously."  are  insuffi- 
cient. Fortune  v.  English,  26  111.  262,  80  NE 
781.  Facts  constituting  fraud  must  be  alleged. 
Schell  V.  Alston  Mfg.  Co.,  149  F  439.  In  suit 
to  set  aside  deed  made  by  Alaska  townsite 
trustee  for  fraud,  complainant  must  allege 
facts  showing  that  without  negligence  on 
his  part  he  was  prevented  by  the  fraud  from 
appearing  and  setting  up  his  claim,  mere 
allegation  that  proceedings  were  ex  parte 
being  insufficient.  Miller  v.  Margerie  [C.  C. 
A.]  149  F  694.  Fraud  held  sufficiently  al- 
leged. Cox  V.  Nat.  Coal  &  Oil  Inv.  Co..  61 
Vi".  Va.  291,  50  SE  494.  Averments  that  party 
fraudulently    represented    himself    as    owner 
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but  an  impraticable  standard  of  particularity  is  not  required,^^  and  even  general 
allegations  are  sufficient  where  fraud  is  not  the  gist  of  the  actionJ*  The  allega- 
tions must  cover  all  the  elements  of  vitiating  or  actionable  fraud,  such  as  intent,'^ 
materiality,'®  right  to  reh^,'^  fact  of  reliance,"^  deception,^^  and  damage,^"  and  as 
against  third  parties  the  pleadings  must  connect  them  with  the  f  raud.^^  Fraud  must 
be  substantially  proved  as  laid.^-  A  requirement  that  denials  of  the  terms  of 
written  instruments  must  be  verified  does  not  require  the  verification  of  a  pleading 
alleging  that  the  signature  to  an  instrument  was  obtained  by  fraud.®^ 

Evidence.^^^  ^  ^-  ^-  ^^"^ — Except   by   way   of   inference   from   evidence,^*   fraud 
is  never  presumed  and  must  be  proved  ®^  by  clear  and  satisfactory  evidence.^®     The 


of  note  secured  by  mortgage,  showed  note 
to  recorder  purporting  to  be  mortgage  note, 
and  by  false  representations  obtained  entry 
of  satisfaction  of  mortgage,  held  to  allege 
fraud  sufficiently.  Ennis  v.  Padgett  [Mo. 
App.]   99  SW  7S2. 

73.  Allegations  held  sufficiently  particu- 
lar. Rogers  v.  Virginia-Carolina  Chem.  Co. 
[C.  C.  A.]  149  F  1.  Allegation  that  deed 
from  wife  to  husband  was  secured  by  intimi- 
dation and  undue  influence  held  sufficient, 
case  being  one  in  which  the  circumstances 
were  difficult  to  affirm  precisely.  Yordi  v. 
Yordi   [Cal.  App.]    91  P  34S. 

74.  Ennis  v.  Padgett  [Mo.  App.]  99  SW 
782. 

75.  Intent  need  not  be  expressly  alleged, 
but  may  be  inferred  from  the  facts  alleged. 
Burns  v.  Kennedy   [Or.]    90  P  1102. 

76.  Pleading  held  to  sufficiently  allege 
materiality  of  allegations  of  value  and  char- 
acter of  land.  Fisher  v.  Dippel  [Tex.  Civ. 
App.]   IS  Tex.  Ct.  Rep.  546,  102  SW  448. 

77.  Equal  opportunity  of  party  charging 
fraud  to  ascertain  truthfulness  of  statements 
as  to  value  must  be  negative  or  a  sufficient 
excuse,  such  as  fraudulent  prevention,  for 
not  making  use  of  such  opportunities. 
Brooks  V.  Boyd,  1  Ga,  App.  65,  57  SE  1093. 

On  demurrer  absence  of  negligence  of  ap- 
plicant for  life  insurance  in  failing  to  use 
other  means  of  knowledge  instead  of  relying 
on  representations  of  agent  will  be  supplied 
by  intendment  if  not  alleged.  Mutual  Life 
Ins.  Co.  V.  Hargus  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  335,  99  SW  580. 

78.  Brooks  v.  Boyce,  1  Ga.  App.  65,  57  SE 
1093. 

79.  Allegation  that  party  was  misled  is 
essential.   Sulkin  v.   Gilbert    [Pa.]    67   A  415. 

80.  Bowen  v.  Waxelbaum  &  Bro.  [Ga. 
App.]  58  SE  784.  Complaint  must  allege  that 
damage  sustained  resulted  from  the  fraud  al- 
leged. Russell  V.  Stoops  [Md.]  66  A  698. 
Complaint  based  on  fraud  in  an  executed 
transaction  must  allege  damage.  Foreclos- 
ure of  mortgage  as  to  which  complaint 
showed  no  defense.  Bell  v.  Thompson,  147 
Cal.  689,  82  P  327.  Allegation  that  plaintiff, 
In  reliance  on  the  alleged  fraudulent  repre- 
sentations, parted  with  title  to  lands,  hel«l 
safflcient.  Rihner  v.  Jacobs  [Neb.]  113  NW 
220.  Allogatioi>  of  loss  of  options  of  certain 
value  held  sufficient  in  action  for  damages 
without  allegation  that  options  could  or 
would  have  been  sold  to  others  or  why  they 
were  of  the  value  alleged.  Rogers  v.  Vir- 
ginia-Carolina Chem.  Co.  [C.  C.  A.]  149  F  1. 
Allegation  of  damages  are  not  necessary  to 
a  defense  by  a  surety   that  his   indorsement 


Inference  from  Circum- 


was  secured  by  fraud.     Roessle  v.  Lancaster, 
104   NYR  219. 

81.  In  suit  by  transferee  of  lease,  evidence 
offered  in  defense  of  fraud  in  procurement  of 
leases  wa.s  properly  excluded  in  absence  of 
any  allegation  connecting  plaintiff  with  the 
fraud!.  Jennings-Heywood  Oil  Syndicate  v. 
Houssiere-Latreille    Oil    Co.     [La.]    44    S    481. 

82.  Variance  where  bill  alleged  that  de- 
fendant promised  to  purchase  debt  for  which 
plaintiff's  land  was  about  to  be  sold  under 
trust  deed  and  testimony  that  defendant 
promised  to  purchase  land  at  such  sale  and 
allow  plaintiff  to  redeem  it.  Pankau  v.  Mor- 
rissey,  224  111.  177,  79  NE  643.  Variance  be- 
tween pleadings  and  proof  as  to  manner 
In  which  the  alleged  substitution  of  con- 
tracts constituting  the  alleged  fraud  was 
accomplished  held  immaterial  and  without 
prejudice.  National  Cereal  Co.  v.  Alexander 
[Kan.]  89  P  923. 

83.  St.  Louiis  Jewelry  Co.  v.  Bennett 
[Kan.]    90   P  246. 

84.  See  ante,  § 
stances,  etc. 

85.  Burrows  v.  Fitch  [W.  Va.]  57  SE  283. 
Fraud  not  presumed  in  absence  of  evidence 
thereof.  Hutcheson  v.  Bibb,  142  Ala.  586,  38 
S  754';  Gipe  v.  Pittsburgh,  etc..  R.  Co.  [Ind. 
App.]  82  NB  471;  Beddow  v.  Wilson,  2'8  Ky. 
L.  R.  661,  90  SW  228;  Ayers  v.  Farwell 
[Mass.]  82*  NE  35;  Raymond  v.  McKenna,  147 
Mich.   35,   13   Det.  Leg.  N.   935,   110  NW   121. 

86.  Kincaid  v.  Price  [Ark.]  100  SW  76; 
Sansom  v.  Wolford,  60  W.  Va.  380,  55  SE  1020. 
Evidence  of  undue  influence  must  be  clear 
and  convincing,  a  mere  preponderance  being 
insufficient.  When  deed  of  wife  showed  on 
its  face  that  it  was  duly  acknowledged  and 
recorded.  Willis  v.  Baker,  75  Ohio  St.  291,  79 
NE  466,  citing  and  following  Ford  v.  Os- 
borne, 45  Ohio  St.  1,  12  NE  526.  Evidence 
held  insufficient  to  sustain  decree  declaring 
such  a  deed  void.  Id.  Under  Code  Civ.  Proc. 
§  3390,  subd.  5,  only  a  preponderance  of  evi- 
dence is  necessary  to  sustain  any  civil  ac- 
tion, whether  for  fraud  or  any  other  cause. 
Gehlert  v.  Quinn,  35  Mont.   451,   90  P  168. 

Sufficiency  of  evidence  is  for  the  jury. 
Universal  Metal  Co.  v.  Durham  &  C.  R.  Co. 
[N.  C]  59  SE  50.  To  sustain  defense  that 
contract  for  purchase  of  goods  sued  on  was 
obtained  by  fraud.  Price  v.  Huddleston,  167 
Ind.  536.  79  NE  496.  In  ejectment  by  one 
claiming  title  by  reason  of  fraud  practiced  on 
ancestor  against  one  claiming  under  pur- 
chaser at  mortgage  sale,  finding  for  defend- 
ant sustained.  Mead  v.  Chesbrough  Bldg. 
Co.  [C.  C.  A.]  151  P  998.  Evidence  held  not 
clear  and  convincing  as  to  fraud  whereby 
purchase  at  judicial   sale   was  made   for  in- 
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burden  of  proof  is  upon  the  party  alleging  the  fraud,®''  except  when  a  prima  facie 
presumption  of  fraud  arises  from  the. circumstances,^®  and  even  in  this  latter  case 
it  is  held  that  the  true  burden  is  not  shifted  but  that  the  other  party  merely  has 
the  burden  of  meeting  the  prima  facie  case.®^  Where  fraud  in  the  original  transaction 
is  proved,  the  burden  is  upon  a  third  party  to  prove  lack  of  notice  and  privity.'"' 
The  admissibility  of  evidence  depends,  as  in  other  cases,  upon  its  relevancy.^^ 


adequate  price.  Locke  v.  Friedman,  Keller 
&  Co.  [Miss.]  43  S  673.  For  further  examples 
of  sufRciency  of  evidence,  see  §§  1,  2,  in  con- 
nection  with    acts    constituting'    fraud. 

Intent:  "Where  the  natural  inference  from 
the  evidence  does  not  necessarily  lead  to  the 
presumption  of  fraudulent  intent,  but  is 
equally  consistent  with  innocence,  the  latter 
construction  will  be  adopted.  Duryea  v. 
Zimmerman,   121  App.   Div.    560,   106   NYS  237. 

Damagre:  Defendants  pleading  fraud  as  de- 
fense to  action  for  purchase  price  held  not 
to  have  proved  their  damage.  Richardson  v. 
Lowe  [C.  C.  A.]  149  F  625.  False  representa- 
tion to  purchaser  that  no  prior  contract  for 
sale  of  the  land  had  been  made  not  rendered 
harmless  by  circumstances,  unknown  to  the 
purchaser,  from  which  it  might  be  inferred 
that  the  contract  had  been  abandoned.  Nor- 
ris  v.  Hay.  149  Cal.   695,   87  P  380. 

87.  Rogers  v.  Rogers  [Del.]  66  A  374; 
Raymond  v.  McKenna,  147  Mich.  35,  13  Det. 
Leg.  N.  935,  110  NV^^  121;  Burk  v.  Pence  [Mo.] 
104  SW  23;  Burrows  v.  Fitch  [W.  Va.]  57  SE 
283.  Burden  is  on  party  alleging-  fraudulent 
misrepresentations  to  show  falsity  of  such 
representations.  Church  v.  Marsh,  133  Iowa, 
51,  110  NW  161.  Burden  on  person  asserting 
fraud  in  making-  and  promulg-ation  of  cor- 
poration prospectus  to  sho-w  that  the  maker 
of  the  prospectus  did  not  have  and  believe 
the  information  forming  the  basis  of  the 
prospectus.  Duryea  v.  Zimmerman,  121  App. 
Div.  560,  106  NYS  237.  Burden  of  showing 
that  party  was  misled.  Church  v.  Marsh, 
133  Iowa,  51,  110  NW  161.  Burden  as  to 
damage.  Id.  V^'here  vendee  pleads  fraud  he 
must  prove  that  property  is  of  less  value 
than  he  paid  and  how  much  less.  Richardson 
V.   Lowe    [C.    C.   A.]    149    F    625. 

88.  See  ante,  §  2,  Inference  from  Circum- 
stances, etc. 

Transaction  between  aged  parent  and  child 
on  whom  confidence  has  been  reposed.  Reese 
V.  Shutte,  133  Iowa,  681,  108  NW  525.  On 
son  to  show  good  faith  as  to  conveyance 
from  old  and  feeble  father.  Couch  v.  Couch 
[Ala.]  42  S  624.  Conveyance  without  con- 
sideration by  aged  father  to  son  who  occu- 
pied position  of  trust  and  confidence.  Quinn 
V.  Quinn,  130  Wis.  548,  110  NW  488.  On  son 
to  prove  bona  fides  of  transfer  of  property 
to  him  by  father  for  whom  he  acted  as  gen- 
eral confidential  agent  under  power  of  at- 
torney. Griesel  v.  Jones,  123  Mo.  App.  45,  99 
SW  769.  On  daughter  to  show  bona  fldea 
of  tran-saction  -wherein  she  acquired  her 
mother's  property.  Hunter  v.  McCammon, 
10'4  NYS  402.  Son  held  to  have  burden  of 
proving  bona  fides  of  transaction  whereby  he 
secured  conveyance  from  aged  mother  of  all 
her  property.  Fjone  v.  Fjone  lN.  D.]  112 
NW  70.  On  son  In-la-»v,  who  was  confidential 
agent  of  the  old  and  feeble  father-in-law, 
to  prove  bona  fides  of  transfer  of  bonds  to 
former.  State  v.  Johnsop,  144  N.  C.  257,  274, 
56  SE  922.  Settlement  between  ward  and 
guardian  who  was  also  ward's  parent.     Baum 


V.  Hartmann,  226  111.  160,  80  NE  711.  Bur- 
den of  proof  on  grantee  where  fiduciary  re- 
lations existed  between  him  and  grantor. 
Morgan  v.  Owens,  228  111.  598,  81  NE  1135. 
Where  trusted  agent  was  beneficiary  of 
transaction  with  principal.  Taylor  v.  Vail 
[Vt.]  66  A  820.  On  vendor  to  show  that  no 
fraud  was  practiced  on  drunken  vendee. 
Fagan  v.  Wiley  [Or.]  9<0  P  910.  On  foreigner, 
who  had  resided  in  America  a  long  time 
and  understood  English  well,  to  prove  good 
faith  in  procuring  contract  from  fellow  coun- 
trymen who  reposed  great  confidence  in  him 
and  who  knew  little  English.  Ballouz  v. 
Higgins,  61  W.  Va.  68,  56  SE  184.  On  holder 
of  mortgage  note  to  prove  bona  fides  of  con- 
veyance to  her  by  mortgagee  x\'ho  ^vas  very 
old  and  feeble.  Leech  v.  Hirshman  [Miss.] 
44  S  33.  To  prove  bona  fides  of  antenuptial 
contract  whereby  wife  released  her  rights 
as  survivor.  Maze's  Ex'rs  v.  Maze.  30  Ky.  L. 
R.  679,  99  SW  336.  Burden  is  on  party  seek- 
ing to  enforce  sale  of  expectant  interest  to 
show  the  bona  fides  and  fairness  of  the  sale. 
McAdams  v.  Bailey  [Ind.  App.]  80  NE  171. 
Burden  held  not  shifted:  Facts  hypothe- 
sized in  charge  held  not  to  make  case  of 
such  confidential  relations  between  father 
and  son  as  to  charge  latter  with  burden  of 
proving  bona  fides  of  conveyance  to  him  by 
former.     Bain  v.  Bain    [Ala.]    43   S  562. 

89.  Boyle  V.  Robinson,  129  Wis.  567,  109 
N^V\^   623. 

Xote:  "The  rule  is  that  he  who  alleges 
fraud  must  prove  it,  and  the  supposed  excep- 
tions to  this  rule  are  more  apparent  tlian 
real.  There  may  be  prima  facie  fraud,  or 
fraud  may  be  proved  by  a  number  of  con- 
current circumstances.  Nevertheless,  so  long 
as  the  scales  are  evenly  balanced,  the  de- 
fendant, against  -^'hom  fraud  is  alleged, 
must  prevail.  Greer  v.  O'Brien,  36  W.  Va. 
277,  15  SE  74;  Board  of  Trustees  v.  Blair.  45 
W.  Va.  812,  32  SE  203;  Bodkin  v.  Rollyson, 
48  W.  Va.  453,  37  SE  617;  Clay  v.  Deskins,  36 
W.  Va.  350,  15  SE  85." — From  Burrows  v. 
Fitch   [Vr.  Va.]    57   SE   283. 

90.  National  Bk.  v.  Chatfleld,  Woods  &  Co. 
[Tenn.]  101  SW  765.  Evidence  held  not  to 
show  fraud  in  inducing  execution  of  note 
and  negotiation  thereof  so  as  to  place  bur- 
den on  indorsees  to  sho-w  that  he  was  a 
holder  for  value  without  notice.  First  Nat. 
Bk.  V.  Person,  101  Minn.  30.  Ill  NW  730. 

91.  On  issue  whether  creditor  -was  induced 
to  accept  trust  deed  by  representations  of 
debtor  as  to  value  and  location  of  land  cov- 
ered thereby,  evidence  of  debtor's  financial 
worth  several  years  thereafter  held  Inadmis- 
sible. Guthrie  v.  Lyon  &  Sons  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  321,  98  SW  432.  On  Issue 
as  to  whether  representations  of  value  and 
location  of  lots  covered  by  trust  deed  to  se- 
cure debt  were  true,  evidence  of  financial 
worth  of  grantor  several  years  thereafter  was 
inadmissible.  Id.  When  exchange  of  prop- 
erty was  alleged  to  have  been  obtained  by 
fraudulent  representations  as  to  value  of  one 
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Evidence  of  similar  acts  is  iisually  held  admissible.^-  Declarations  of  the  de- 
frauded party  after  the  transaction  are  not  admissible  to  prove  the  fraud.''^  On 
an  issue  as  to  whether  one  knowingly  made  a  false  statement,  his  testimony  that  he 
did  not  intend  to  deceive  is  admissible."'*  Parol  evidence  of  misrepresentations  as 
to  the  legal  effect  of  a  written  contract  is  inadmissible  as  varying  the  terms  of  a 
written  contract,''^  but  the  parol  evidence  rule  does  not  exclude  parol  evidence  of 
fraud  in  the  procurement  of  the  writing.'*^ 

Instructions.^^^  ^  ^-  ^-  ^®-^ — The  general  rules  as  to  instructions  apply,  such  as 
that  they  must  be  warranted  by  the  evidence,"^  that  they  must  not  be  misleading,®^ 
that  they  must  be  considered  as  a  whole,*^®  and  that  error  cannot  be  predicated  upon 
them  if  they  are  substantially  correct.^ 

FRAUDS,   STATUTE   OF 


§  1.  Agreements  not  to  hv  PerfoTmecl 
■\Vithin  One  Year   (14»o). 

§  2.  Pronjise  to  Ans^ver  for  Debt  or  De- 
fault of  another  or  to  Indemnify  or  Insure 
(1495), 

§  3.  Agrreements  in  Consideration  of  Mar- 
riage (1497). 

§  4.  Representations  as  to  Character  or 
Credit   of   Another    (1497). 

§  5.  Ag-reements  •with  Executors  and  Ad- 
ministrators   (1497). 

§  6.  Agreements  Tvith  Real  Estate  Brok- 
ers  (1497). 


§  7.     Agreements    Respecting    Real    Prop- 
erty or  an  Estate  or  Interest  Therein  (149S). 
§  S.      Sale   of   Goods    (1500). 
Trusts   (l.-.OO). 
^Vhat      Tiill       Satisfy      the       Statute 


S  9. 
§   10. 
(1301). 

A. 
B. 
C. 

D. 
§  11. 

(i.'oe). 

§   12. 


Writing  (15'01). 

Delivery    and    Acceptance    (1503). 

Part    Payment    and    Earnest    Money 

(1504). 
Part  Performance    (1504). 
Operation      and     Effect     of     Statute 

Pleading    and    Proof    (1.508). 


of  the  properties,  evidence  that  value  of 
other  property  was  very  little  held  admissi- 
ble as  bearing  on  probability  of  the  making 
of  the  fraudulent  representations  and  upon 
the  question  of  reliance.     Aldrich  v.  Scribner, 

146  Mich.  609,  13  Det.  Leg.  N.  893,  109  NW 
1121.  Evidence  that  woman  who  had  been 
injured  was  nervous  and  crying  when  she 
signed  release.  Rockwell  v.  Capital  Trac. 
Co.,  25  App.  D.  C.  98.  Evidence  of  represen- 
tations tending  to  show  a  fraudulent  plan 
is  admissible,  though  tlie  representations 
alone  do  not  constitute  fraud.  Kempe  v. 
Bennett,   134   Iowa,   247,   111   NW   926. 

92.  Previous  acts  of  bank  officers  lending 
assistance  to  fraudulent  conspirators.  Hobbs 
V.  Boatright,  195  Mo.  693,  93  SW  934.  Evi- 
dence of  similar  acts  is  admissible  on  the 
question  of  knowledge  and  intent,  as  that 
party  charged  with  fraudulent  representa- 
tions as  to  corporate  stock  made  similar  rep- 
resentations on  offers  to  sell  to  others. 
Crosby  v.  "Wells  [N.  J.  Err.  &  App.]  67  A  295. 
Representations  as  to  kind  of  policies  in- 
surance company  was  issuing  and  would 
issue.  Hartford  Life  Ins.  Co.  v.  Hope  [Ind. 
App.]    81   NE   595. 

93.  Declarations  of  father  that  he  had 
made  conveyance  to  son  to  get  rid  of  him. 
Bain   v.   Bain    [Ala.]    43    S   562. 

94.  In  .suit  on  in.surance  policy  where 
defense  was  that  plaintiff  overvalued  his 
property.  Helm  v.  Anchor  Fire  Ins.  Co., 
132    Iowa,    177,   109   NW   605. 

95.  Tradesman    Co.    v.    Superior    Mfg.    Co., 

147  Mich.  702,  14  Det.  Leg.  N.  57,  111  NW  343. 

96.  Sawyer  v.  Walker,  204  Mo.  133,  102 
SW  544.  Where  applicant,  for  life  insurance 
thought  and  was  assured  by  agent  that  he 
was  securing  a  policy  different  from  the 
one  he  actually  secured.  Mutual  Life  Ins. 
Co.  V.  Hargus  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  335.  99  SW  580. 


97.  When  the  sole  issue  is  whether  the 
alleged  fraudulent  act  was  committed,  an 
instruction  as  to  tlie  presumption  of  lionesty 
in  acts  equally  capable  of  interpretation  as 
honest  and  dishonest  is  unwarranted.  Rus- 
sell V.   Stoops    [Md.]    66   A  698. 

98.  Instruction  held  erroneous  in  that  it 
diverted  jury's  attention  from  a  general  is- 
sue of  fraud  effected  by  means  of  a  general 
plan,  to  issue  whether  certain  portions  of 
the  facts  would  in  themselves  constitute 
fraud.  Kempe  v.  Bennett,  134  Iowa,  247,  111 
NW  926.  Instruction  that  ignorance  of  or 
incapacity  to  understand  contents  of  writing 
was  ground  for  avoidance  held  misleading 
as  tending  to  lead  jury  to  think  that  sucli 
ianorance  alone  invalidated  the  writing. 
Missouri,  etc.,  R.  Co.  v.  Craig  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  547,  98  SW  907.  In- 
struction that  fraud  is  never  presumed  and 
must  be  clearly  and  distinctly  proved  lield 
to  place  too  great  a  burden  on  party  alleg- 
ing fraud,  since  Code  Civ.  Proc.  §  3390, 
subd.  5,  requires  only  a  preponderance  of  tlie 
evidence.  Gehlert  v.  Quinn.  35  Mont.  451, 
90  P  168. 

99.  Where  court  Indicated  clearly  in  its 
review  of  the  evidence  that  undue  influence 
had  been  used,  its  finding  would  not  be  set 
aside  on  account  of  a  concluding  statement 
which  standing  alone  might  indicate  that  tlie 
burden  of  proof  had  been  placed  upon  the 
party  charged  with  the  fraud  to  disprove  it. 
Champeau  v.  Champeau   [Wis.]    112  NW  36. 

1.  In  action  based  on  fraudulent  misrep- 
resentations, an  instruction  that  if  defend- 
ant did  not  willfully  conceal  from  plaintiff 
some  fact  which  he  should  have  stated  he 
would  not  be  liable  held  not  reversible  error, 
since  willful  falsehood  in  regard  to  a  matter 

necessarily  involves  and  includes  willful 
concealment    of    the     truth.     .  Rutlierford    v. 

Irby,  1  Ga.  App.   499,  57  SE  927. 
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The  scope  of  this  topic  is  noted  below.^ 

§  1.  Agreements  not  to  he  performed  within  one  year.^^^  7  c  l.  i82g — rp^  come 
within  the  statute  it  must  appear  from  the  terms  of  the  contract,^  or  its  manifest 
intent,*  that  it  is  not  to  be  performed'  within  one  year  from  the  time  it  was  made.'"' 
A  contract  is  not  within  statute  if  it  may  possibly  be  performed  within  the  year/  or 
if  the  contingency  on  which  it  is  dependent  may  happen  within  a  year.''  Thus,  con- 
tracts to  insure,^  or  to  form  a  partnership,^  or  to  make  a  will  may  rest  in  parol.^" 
Contracts  for  one  year  to  begin  at  once  are  not  within  the  statute,"  but  generally  a 
lease  ^-  or  a  contract  of  emplo3an.ent  ^^  for  one  year  to  begin  at  a  future  date  is,  the 
rule  being  otherwise  in  Xew  York.^*  Such  contracts  may  be  orally  ratified  within 
the  year.^^ 

§  2.  Promise  to  ansicer  for  debt  or  default  of  another  or  to  indemnify  or  iu" 
^y,.g_see  7  c.  L.  1827 — ^  coutract  of  guaranty  is  within  the  statute,^*'  though  the  indebt- 
edness was  created  after  the  promise,^'  but  an  original  undertaking,^^  or  an  indepen- 
dent obligation,^'-"  or  a  novation,-"  is  not.     A  promise  to  pay  an  antecedent  debt  is 


2.  This  topic  includes  the  operation  and 
effect  of  aU  statutes  requiring  contracts  to 
be  in  writing.  Specific  performance  of  oral 
contracts  (see  Specific  Performance,  8  C.  L. 
1946),  and  the  sufficiency  of  writing  to  avoid 
the  bar  of  limitations  (see  Limitation  of 
Actions,    8   C.    L.    768),   are   excluded. 

3.  Contract  to  purchase  each  week,  for  a 
period  of  60  weeks,  two  shares  of  tlie  capi- 
tal stock  of  a  designated  corporation,  for 
w^liich  purchaser  w^as  to  pay  $5  per  share  or 
$10  per  week  on  delivery  of  certificate,  was 
v'ithin  statute.  Mellroy  v  I-^ichards.  148 
Mich.  694,  14  Det.  Leg.  N.  286,  112  NW  489. 
Wliere  servant  was  working  under  a  con- 
tract for  more  than  one  year,  was  orally 
promised  a  "bonus"  at  the  end  of  the  term, 
it  was  within  the  statute  though  the  serv- 
anc  performed.  Price  v-.  Press  Pub.  Co.,  117 
App.  Div.  854,  103  NYS  296.  A  contract  orally 
assented  to  held  within  the  statute  where 
by  its  terms  it  was  to  continue  until  ter- 
mination of  certain  patents  which  had  more 
than  one  year  to  run.  Warth  v.  Kastriner, 
104  NYS  1056.  Renewal  of  lease  by  hold- 
ing over  held  not  for  more  than  five  years. 
Wallace  v.  Dorris    [Pa.]    67   A  858. 

4.  Plaintiff  orally  contracted  to  sa.w  at  his 
mill  all  wood  on  about  2  5'0  acres  of  land.  No 
time  was  mentioned  for  performance,  but  the 
lowest  estimate  of  amount  of  wood  was 
2,400  cords,  while  the  capacity  of  the  mill 
was  3%  cords  a  day.  Held  contract  within 
statute,  and  death  of  plaintiff  within  the 
year  would  not  have  mattered,  as  tlien  the 
contract  would  not  have  been  fully  per- 
formed.    White  V.   Fitts   [Me.]    66  A  533. 

5.  Contract  cannot  be  partly  oral  and 
partly  written.  Hamilton  v.  Fred  Miller 
Brew.    Co.,    125    Mo.    App.    579,    102    SW    1088. 

6.  Agreement  of  grantee  of  land  to  pay 
grantor  one-half  of  crops  during  his  life 
not  within  statute  as  grantor  might  die 
within  year.  Johnson  v.  Johnson,  31  Utali, 
408,  88  P  230.  Contract  for  services  for  one 
year  with  provision  for  renewal  beyond  the 
year  is  not  within  the  statute  though  no 
notice  has  been  given  to  terrrtinate  it.  Gen- 
eral Elec.  Inspection  Co.  v.  Ebling  Brew.  Co., 
52   Misc.   145,    101   NYS   648. 

7.  Lumber  company  orally  employed  phy- 
sician at  a  certain  place  until  it  cut  out  cer- 
tain timber,  which  contract  recited  would 
take    about    two    years.      Texarkana  Lumber 


Co.   V.  Lennard    [Tex.   Civ.  App.]    19   Tex.   Ct. 
Rep.   683,   104  STV^  506. 

S.  Fire  Insurance  contract  for  more  than 
one  year.  American  Cent.  Ins.  Co.  v.  Leake 
[Ky.]    104   SW   373. 

9.  Two  parties  agreed  to  join  in  the 
purchase  and  sale  of  a  carload  of  hogs  and 
share  equally  in  the  gain  or  loss.  McNealy 
v.   Bartlett,   123   Mo.   App.   58,    99   SW   767. 

10.  Stewart  v.  Smith  [Cal.  App.]   91  P  667. 

11.  Hudgin/s  v.  State,  126  Ga.  639,  55  SE 
492;  Bell  Bros.  v.  Aiken,  1  Ga.  App.  36,  57 
SE    1001. 

12.  Jones  V.  Com.  [Ky.]  104  SW  782;  Ray 
v.  Blackman,  120  Mo.  App.  497,  67  SW  212. 
Cobbey's  Ann.  St.  1903,  §  5954.  Oral  lease 
made  in  December  for  a  term  of  one  year 
from  the  first  of  March  next.  Thostesen  v. 
Doxsee  [Neb.]  110  NW  319.  Parol  lease  to 
begin  in  future  and  to  continue  from  year 
to  year  is  within  the  sitatute.  Wessells  v. 
Rodifer,  30  Ky.  L.  R.  51,  97  SW  3i4'l. 

13.  Stovall  V.  Gardner  [Tex.  Civ.  App.] 
94  SW  217.  Oral  contract  of  employment 
made  Nov.  20  for  one  year  from  Jan.  1  was 
within  statute.  San  Antonio  Light  &  Pub. 
Co.  V.  Moore  [Tex.  Civ.  App.]  19  Tex.  Ct. 
Rep.  412,   101  SW  867. 

14.  Oral  lease  made  on  or  about  April  15th 
for  a  year  from  May  15th,  the  end  of  the 
present  lease.     Fishman  v.  Wolf,  101  NYS  16. 

15.  Oral  lease  of  farm  land  made  in  May, 
1904,  for  crop  season  of  1905  for  one-third 
of  crops,  but  plaintiffs  purchased  the  land 
in  Nov.  1904,  witli  knowledge  of  and  assent- 
ing to  the  oral  lease.  O'Connor  v.  Oliver 
[Wash.]   88  P  1025. 

16.  Agreement  by  owner  to  see  that  build- 
ing contractor's  men  were  paid.  Rancil  v. 
Krohne,    31    Pa.    Super.   Ct.    130. 

17.  Bank  refused  to  hold  money  to  a  cor- 
poration and  directors  orally  agreed  that 
each  would  guaranty  his  proportionate 
share  of  the  loan.  Mechanics'  &  Traders' 
Bk.  V.  Stettheimer,  116  App.  Div.  198,  101 
NYS    513. 

IS.  A.  rented  land  to  B.,  who  was  taken 
sick.  C.  having  paid  B.  for  the  crop,  his 
promise  to  A.  to  pay  the  rent  and  his  sub- 
stitution as  tenant  was  enforcible.  Pylant  v. 
Webb     [Ga.   App.]    58   SE  329. 

19.  Bank  agreed  with  purchaser  of  stock 
that  it  would  accept  certain  notes  held  by 
him    in    full    payment    thereof,    and    verbally 
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void  unless  supported  by  a  new  consideration,-^  but  it  is  an  original  promise  where 
based  on  new  --  and  valuable  consideration  '^  of  substantial  benefit  to  promisor.-* 
The  promise  may  be  an  original  one  though  the  new  consideration  does  not  move  to 
the  promisor,  if  the  creditor  suffers  a  detriment.-^  Where  goods  are  delivered,^^  or 
purchased,^^  or  work  done,^^  or  expense  incurred,-^  or  a  risk  taken  ^°  in  consideration 
of  defendant's  promise  to  pay  therefor,  the  promise  is  an  original  one.  If  any  credit 
was  given  to  original  promise,  the  subsequent  oral  promise  is  collateral  and  within 
the  statute,^^  but  a  parol  promise  to  protect  creditors,^-  or  a  mortgagor  at  a  public 
Bale,  made  to  induce  the  mortgagor  to  give  the  mortgage,  is  not  a  collateral  promise.^^ 


agreed  not  to  hold  the  purchaser  liable  on 
his  indorsements  of  said  notes.  Patrick  v. 
Barker    [Neb.]    112  NW  358. 

20.  Milby    V.    Mowry.    125    111.    App.    417. 

21.  The  drawer's  promise  made  after  the 
check  had  been  deposited  by  payee  in  a 
bank  to  pay  the  same  if  the  bank  failed  was 
within  the  statute.  Burns  v.  Yocum  [Ark.] 
98   SV^''   956. 

22.  Owner  of  premises  orally  promised 
plaintiff  that  if  he  would  not  file  a  lien  and 
would  continue  to  furnish  sand,  he  would 
pay  the  debt  owing  by  the  contractor,  and  it 
was  held  not  within  the  statute.  Schnaufer 
V.  Ahr,  53  Misc.  2  99,  103  NYS  195.  Oral 
promise  of  administrator  to  buyer  of  mort- 
j?aged  cliattels  from  the  estate  to  loan 
money  to  pay  the  mortgage  debt.  Hedden 
V.  Schneblin  [Mo.  App.]  104  SW  8'S7.  Promise 
by  one  hiring  the  servant  of  another  to 
pay  a  debt  of  sucli  servant  to  his  former 
employer  to  secure  his  release  from  service. 
Evans  v.   GrifTin,   1   Ga.   App.    327,    57    SE   921. 

23.  Parol  promise  to  pay  the  note  of  an- 
other, where  main  purpose  was  to  benefit 
promisor.  Blakeney  v.  Nalle  &  Co.  [Tex. 
Civ.  App.]  18  Tex.  Ct.  Rep.  56,  101  SW  875. 
Promise  by  devisee  to  pay  funeral  expenses, 
for  which  he  was  liable  to  the  extent  that 
he  had  received  property  of  testator,  is  not 
within  the  statute.  Withers'  Adm'r  v. 
Withers'  Heirs,  30  Ky.  L.  R.  1099,  100  SW 
253. 

24.  First,  of  two  accommodation  indors- 
ers,  indorsed  on  the  .strength  of  a  verbal 
agreement  of  the  second,  that  in  considera- 
tion that  the  maker  of  the  note  should  place 
valuable  property  in  his  hands  as  security 
he  would  indemnify  the  first  indorser,  and 
the  maker  having  delivered  the  property  be- 
fore the  delivery  of  the  note,  the  promise 
was  not  within  the  statute.  Wilson  v.  Hen- 
dee  [N.  J.  Err.  &  App.]  66  A  413.  Attorney 
testified  that  before  beginning  work  defend- 
ant stated  that  if  the  vendor  did  not  pay 
him  defendant  would,  and  the  attorney  did 
the  work  which  w^as  beneficial  to  defend- 
ant. Treakle  v.  "Vaughan  Abstract  Co.  [Ark.] 
103   SW    174. 

25.  One  orally  promised  that  if  a  stake- 
holder would  pay  the  money  to  the  winner  of 
a  bet  that  he  would  repay  him,  if  he  were 
compelled  to  return  any  of  it  to  the  loser. 
Himmelman  v.  Pecaut,  133  Iowa,  503,  110  NW 
919.  Plaintiff  having  sold  goods  to  third 
persons  released  them  on  defendant's  prom- 
ise to  pay  therefor.  Smith  Bros.  &  Co.  v. 
Miller  [Ala.]  44  S  399.  Promise  to  pay  debt 
of  another  in  consideration  of  the  discontin- 
uance of  two  foreclosure  suits  was  enforce- 
able 8.3  the  release  was  a  damage  to  the 
creditor,  or  a  benefit  to  the  promisor.  Lee 
T.  Unkefer  [.'3.  C]   58  SE  343. 


26.  Goods  sold  and  delivered  to  third  per- 
sons on  credit  of  defendant  alone.  Smith 
Bros.  &  Co.  v.  Miller   [Ala.]    44  S  399. 

27.  Plaintiff  bought  mortgage  chattels  of 
an  estate  on  the  administrator's  promise  to 
loan  him  the  amount  of  tlie  mortgage  debt. 
Hedden  v.  Schneblin  [Mo.  App.]  104  SW  887. 
Defendant  promised  to  hold  plaintiff  harm- 
less if  he  should  bid  on  goods  at  a  judicial 
sale,  and  plaintiff  bought  relying  on  such 
promise.  McKnight  v.  Milford  Gin  Co.  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  631,  99  SW  198. 

28.  Plaintiff  was  employed  by  officer  of 
the  Order  to  make  robes  for  the  Order,  and 
the  officer  told  her  that  he  would  see  that 
slie  got  her  money.  Steele  v.  Ancient  Order 
of  Pyramids,  125  Mo.  App.  680,  103  SW  108. 
Agreement  of  lumber  company  to  collect  for 
physician  specified  sums  from  its  employes 
monthly.  Texarkana  Lumber  Co.  v.  Len- 
nard  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  683, 
104    SW    506. 

29.  On  receipt  of  a  telegram  addressed  to 
his  wife  announcing  the  death  of  her  father, 
defendant  authorized  the  telegraph  operator 
to  have  the  body  shipped  at  his  expense. 
Hillman  v.  Hulett,  149  Mich.  289,  14  Det.  Leg. 
N.    458,    112   NW   918. 

30.  Defendant  agreed  with  plaintiff  to  pay 
for  certain  property  if  destroyed  by  fire 
while  plaintiff's  house  was  occupied  by  de- 
fendant's servant.  Chapman  v.  Conwell,  1 
Ga.  App.  212,  58  SE  137.  Traveling  salesman 
at  time  of  employment  agreed  to  pay  50  per 
cent  of  tlie  losses  on  customers  with  whom 
he  dealt.  Myer-Bridges  Co.  v.  Badeau  [Miss.] 
43   S   609. 

31.  Oral  promise  to  pay  for  services  ren- 
dered to  a  tliird  person  by  a  physician  who 
sent  bill  to  such  third  person.  Johnson  v. 
Bank,  60  W.  Va.  320,  55  SE  394.  Attached  to 
minor  son's  contract  for  instruction  was  the 
following  signed  at  the  same  time  by  father: 
"I  hereby  guarantee  the  payment  of  the  price 
of  the  scholarship  taken,"  which  was  held 
insufficient  as  not  expressing  tlie  conjsidera- 
tion.  International  Text-Book  Co.  v.  Mc- 
Kone    [Wis.]    113    NW    438. 

32.  Defendant  stockholder  agreed  with 
creditors  to  bid  in  corporation  property  at 
foreclosure  sale  at  a  price  sufficient  to  pay 
the  corporation  debts,  and  creditors  relied  on 
the  agreement  and  refrained  from  bidding. 
Held  not  witli-i  statute.  Satterfield  v.  Kind- 
ley,    144   N.   C.    455,   57   SE  145. 

33.  Mortgagee  agreed  to  buy  in  the  goods 
If  they  did  not  sell  for  a  certain  sum,  and 
sell  them  at  private  sale,  and  paying  over 
to  the  mortgagor  any  surplus  after  the  satis- 
faction of  the  debt.  Cerny  v.  Paxton  &  Gal- 
lagher Co.  [Neb.]  110  NW  882. 
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The  intention  of  the  parties  must  be  considered  in  determining  whether  a  promise 
is  original  or  collateral,^-*  and  the  question  should  be  submitted  to  the  jury.^^ 

§  3.  Agreements  in  consideration  of  marriage.^^  ^  "^^  ^-  ^^-^ — Contracts  made 
in  consideration  of  marriage  are  unenforceable  unless  reduced  to  writing.^*' 

§  4.  Bepresentations  as  to  character  or  credit  of  another.^^^  '^  c.  l.  1829 — r^-^e 
representations  as  to  the  character,  conduct,  and  credit  of  another  required  to  be  in 
writing  are  such  as  are  made  with  the  intent  to  obtain  money,  credit,  or  goods 
thereon,  and  not  with  the  intent  to  sell  corporate  stock.^' 

§  5.     Agreements  with  executors  and  administrators.^^^'' ^•^•'^^-^ 

§  6.  Agreements  with  real  estate  hroJcers.^^^  ^  ^-  ^-  ^^-^ — A  statute  providing 
that  no  contract  for  the  sale  of  land  by  an  agent  shall  bind  the  principal  unless  in 
writing  does  not  apply  to  the  contract  of  employment,"*  -but  in  some  states  brokerage 
contracts  are  by  statute  required  to  be  in  writing,^^  where  any  interest  in  real  es- 
tate,*" except  leases,*^  is  involved.  Otherwise  the  brokers  are  precluded  from  re- 
covering compensation,*^  though  the  sale  itself  may  be  valid.*'  A  statute  making 
it  an  offense  for  any  person  to  offer  property  for  sale  without  written  authority  of  the 
owner  is  not  retroactive,**  and  such  laws  have  generally  been  upheld,*^  except  in  Xew 
York  where  the  statute  has  been  held  unconstitutional.*^  The  writing  must  be  sub- 
scribed *'^  by  the  principal,*^  must  state  the  rate  of  compensation,*®  and  must  purport 


34.  The  words  of  the  promise,  the  situa- 
tion of  the  parties,  and  all  the  attending  cir- 
cumstances should  be  considered.  Johnson 
V.  Bank,  60  Va.  320,  55  SE  394. 

35.  Error  to  direct  verdict  for  defendants, 
owners  of  building-,  who  plaintiff,  a  lumber 
dealer,  testified  had  promised  to  pay  him  for 
lumber,  where  the  contractor  had  failed  to 
pay  and  plaintiff  had  refused  to  make  addi- 
tional deliveries.  Haak  v.  Kellogg,  146  Mich. 
541,   13  Det.  Leg.   N.   855,   109  NW   1068. 

36.  Agreement  that  property  of  each 
should  pass  to  their  respective  children  free 
from  any  claim  of  the  other  being  a  nullity, 
a  written  agreement  of  the  same  nature,  but 
not  referring  to  the  prior  oral  agreement, 
made  after  marriage  was  void.  Frazer  v. 
Andrews,  134  Iowa,   621,   112  NV\"  92. 

37.  Representations  by  members  of  a  cor- 
poration of  facts  as  to  its  property,  made  for 
the  purpose  of  showing  value  of  stock  and  in 
order  to  sell  the  same,  are  not  required  to 
be  in  writing.  Grover  v.  Cavanaugh  [Ind. 
App.]   82  NE  104. 

38.  The  broker  is  entitled  to  his  compen- 
sation though  orally  employed.  Young  v. 
Ruhwedel,  119  Mo.  App.  231,  96  SW  228. 

39.  The  requirement  of  the  Nebraska  stat- 
ute that  contracts  between  real  estate  brok- 
ers and  landowners  shall  be  "subscribed"  by 
both  parties  means  that  they  must  be  signed, 
and  it  is  immaterial  whether  the  signature 
be  placed  at  the  bottom,  the  top,  or  in  the 
body  of  the  instrument.  Myers  v.  Moore 
[Neb.]  110  NW  989.  Demurrer  sustained  to 
petition  to  recover  compensation  for  services 
of  real  estate  broker  under  contract  not 
shown  to  be  in  writing.  Smith  v.  Aultz 
[Neb.]  110  NW  1015.  Required  to  be  in  writ- 
ing in  New  Jersey.  Callaway  v.  Prettyman 
[Pa.]  67  A  418. 

40.  Defendant  had  procured  an  oral  exten- 
sion of  an  option  on  a  mine  and  was  in  pos- 
session, and  had  made  improvements,  and  on 
a  resale  was  to  have  a  certain  sum  for  his 
services.  Crowell  v.  Ewing  [Cal.  App.]  88  P 
285. 

41.  A  parol  contract  employing  a  broker 


to  procure  a  purchaser  of  a  lease  is  not 
within  the  Arkansas  statute  of  frauds.  Mc- 
Curry  v.   Hawkins    [Ark.]    103   SW   600. 

42.  A  statute  requiring  a  contract  for 
agent's  commissions  to  be  in  writing  pre- 
cludes a  recovery  by  an  agent,  under  an  in- 
strument merely  reciting  that  the  owner  had 
placed  property  in  his  hands  for  sale,  giving 
him  control  chereof,  and  "a  lien  during  the 
existence"  of  the  contract,  but  not  contain- 
ing any  promise  to  pay.  Phillips  v.  Jones,  39 
Ind.  App.  626,  80  NE  555. 

43.  Ballinger's  Ann.  Codes  &  St.  §  4576, 
subd.  5.  Peirce  v.  Wheeler  [Wash.]  S7  P. 
361. 

44.  Does  not  Invalidate  a  verbal  appoint- 
ment made  before  its  passage.  Stahlin  v. 
Hoffmeister,  121  Mo.  App.  24,  97  STV  970. 

45.  Under  Missouri  statute  making  it  a 
misdemeanor  to  offer  to  sell  another's  realty 
without  written  authority,  a  person  selling 
without  such  autliority  cannot  recover  the 
agreed  compensation  therefor.  Rothwell  v. 
Gibson,  121  Mo.  App.  279,  98  SW  801;  Fin- 
ley  V.  Handley,   121  Mo.  App.  358,  98  SW  803. 

46.  New  York  statute  making  it  a  mis- 
demeanor to  offer  real  estate  for  sale  with- 
out written  authority  held  unconstitutional, 
and  broker's  right  to  compensation  for  mak- 
ing an  exchange  under  verbal  authority  is 
not  affected  thereby.  Tieck  v.  McKenna,  115 
App.  Div.  701,  101  NYS  317.  Violation  of  the 
state  constitution  as  to  due  process  of  law 
and  of  the  U.  S.  Constitution,  art.  1,  §  10,  and 
of  the  14th  amendment.  Fisher  Co.  v.  Woods 
[N    Y.]    79  NE  836. 

47.  Cobbey's  Ann.  St.  1903,  §  10,  258.  My- 
ers v.  Moore  [Neb.]  110  NW  989.  Position  of 
signature  immaterial.     Id. 

48.  Plaintiff  was  employed  by  defendant's 
husband  to  sell  her  land,  but  the  written  au- 
tliorization  was  not  signed  by  her.  Hoch- 
baum  V.  Rotter,  101  NYS  531.  Broker  cannot 
recover  compensation  unless  contract  be  in 
writing  signed  by  the  principal.  Stahlin  v. 
Hoffmeister,   121  Mo.  App.   24,   97  SW   970. 

49.  A  written  authorization  fixing  the 
broker's  compensation  at  all  he  may  get  over 
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to  employ  a  broker/^  as  a  mere  incidental  notice  to  negotiate  with  third  persons  is 
insufficient.^^  'WTiether  a  writing  is  necessary  is  determined  by  the  lex  loci  con- 
tractus.^- A  brokerage  contract,  which  does  not  conform  to  the  statute  requiring  it 
to  be  in  writing,  cannot  be  taken  out  of  the  operation  of  the  statute  by  a  performance 
thereof,^^  but  an  oral  contract  employing  a  broker  may  subsequently  become  merged 
into  a  written  agreement  created  by  the  written  statements  of  the  parties.^* 

§  7.  Agreements  respecting  real  ■property  or  an  estate  or  interest  therein. 
See  7  c.  L.  isso — Qp^]^  contracts  for  the  sale  ^^  or  conveyance  of  land,^^  for  the  convey- 
ance of  any  interest  therein,^^  for  transfer  of  Indian  allotments,^^  for  leases  for 
more  than  one  year,^^  for  the  sale  of  standing  timber,®°  for  the  sale  of  buildings,*'^ 
for  a  partition,*'^  for  a  perpetual  license,"^  for  a  right  of  way,®*  whether  for  rail- 


a  certain  price  for  land  is  within  the  Xew 
Jersey  statute  of  frauds,  even  though  the 
rate  of  commission  is  not  stated,  as  required 
by  the  literal  words  of  the  statute.  Mendles 
V.  Danish    [N.  J.   Law]    65  A  SSS. 

50.  A  letter  from  a  prospective  purchaser 
to  a  broker,  stating  that  if  the  broker  could 
buy  certain  land  the  writer  "thought  he 
w-ould  be  ready  to  purchase"  on  a  certain 
day,  is  not  a  sufficient  memorandum  of  a 
brokerage  contract  under  the  California 
statute.  Logan  v.  McMullen  [Cal.  App.]  87 
P  285. 

51.  Plaintiff  and  defendant  had  an  oral 
agreement  for  the  division  of  commissions 
from  the  sale  of  land,  but  a  letter  fi'om  one 
to  the  otlier  that  he  had  told  a  third  person 
to  talk  with  him  on  the  subject  of  commis- 
sions w^as  insufficient.  Crowell  v.  Ewing 
[Cal.  App.]  88  P  285.  Insufficiency  of  mem- 
orandum of  contract  authorizing  sale  of  land 
under  W'ashingtion  contract  to  entitle  broker 
to  recover.     Keith  v.  Smith  [Wash.]  89  P  473. 

52.  A  resident  of  New  Jersey  contracting 
in  Pennsylvania  to  sell  land  situated  in  New 
Jersey  is  not  required  co  have  a  broker's  li- 
cense in  writing  under  the  Pennsylvania 
law  which  controls.  Callaway  v.  Prettyman 
[Pa.]    67   A  418. 

53.  Such  construction  would  nullify  the 
statute.     Keith  v.  Smith   [W^ash.]   89  P  473. 

54.  Haven  v.  Tartar,  124  Mo.  App.  191,  102 
SW    21. 

55.  Husband  not  liable  for  broker's  com- 
missions on  contract  to  sell  wife's  property, 
which  was  not  authorized  or  signed  by  her, 
as  required  by  statute.  Hochbaum  v.  Kotter, 
101   NYS   531. 

56.  Plaintiff  conveyed  land  to  his  sister 
on  her  oral  agreement  to  recovery  on  his  re- 
turn from  sea  if  he  should  so  request.  Crom- 
well V.  Norton,  193  Mass.  291,  79  NE  433. 

57.  To  induce  plaintiff  to  continue  in 
charge  of  her  late  husband's  business  defend- 
ant orally  promised  him  an  interest  in  the 
premises  when  certain  liens  were  paid  off, 
and  on  a  sale  of  the  property  defendant  was 
not  a  trustee  of  the  proceeds.  Dietrich  v. 
Heintz  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  837, 
99  SW  417.  Decedent  holding  land  under  a 
deed  reserving  an  express  lien  for  the  pur- 
chase price  cannot  divest  himself  of  title 
thereto  by  a  verbal  agreement.  Jante  v. 
Culbreth    [Tex.  Civ.  App.]   101  SW  279. 

58.  A  conveyance  of  the  exclusive  right  to 
select  land  as  their  several  allotments  and 
obtain  patents  therefor  is  equivalent  to  the 
equitable  title  to  the  land.  Taylor  v  South- 
erland  [Ind.  T.]  104  SW  874. 

.•59.     Rader   v.    Huffman,    125    111.    App.    554; 


Bogigian  v.  Booklovers'  Library,  193  Mass. 
444,  79  NE  769.  Oral  lease  of  farm  for  five 
years,  unenforceable,  and  tenant  must  sur- 
render possession  on  30  days'  notice,  but  w^as 
allowed  the  value  of  improvements.  Poole 
V.  Johnson  [Ky.]  101  SW  955.  A  parol  agree- 
ment modifying  terms  of  lease  and  intended 
to  cover  tlie  unexpired  term  of  more  tlian 
one  year  does  not  create  a  valid  lease  or 
effect  a  surrender  of  the  existing  lease.  Sey- 
mour V.  Hughes,  105  NYS  249.  On  oral  lease 
for  three  years,  tenant  may  be  evicted  under 
summary  proceedings  by  landlord.  Garofalo 
V.    Rohleder,   52  Misc.   553,   102   NYS  897. 

60.  Parol  agreement  for  sale  of  trees  to 
be  severed  by  purchaser  will  amount  to  a 
license,  and  if  not  revoked  before  severance 
the  title  to  the  trees  will  be  in  purchaser, 
who  will  have  irrevocable  right  to  enter  and 
remove,  but  if  license  revoked  before  sever- 
ance the  purchaser  will  acquire  no  rights. 
Rishbourg  v.  Rose  [Fla.]  44  S  69.  Agree- 
ment not  providing  for  immediate  severance. 
King  V.  Cheatham  [Ky.]  104  SW  751.  Stand- 
ing timber  is  a  part  of  realty  and  can  only 
be  conveyed  by  such  instrument  as  is  suf- 
ficient to  convey  realty.  Tremaine  v.  Wil- 
liams, 144  N.  C.  114,  56  SE  694;  Midyette  v. 
Grubbs  [N.  C]  58  SE  795.  An  agreement 
giving  right  to  remove  timber  cut  under 
claini  of  right  in  consideration  of  relinquish- 
ment of  right  to  cut  further  is  not  witliin  the 
statute.  York  v.  Westall,  143  N.  C.  276,  55 
SE  724. 

61.  Oral  agreement  to  pay  $500  for  certain 
buildings  and  to  remove  the  same  from  tlie 
land  held  within  the  statute,  being  the  sale 
of  an  interest  in  land  as  the  buyer  was  to 
sever  the  buildings,  otherwise  if  the  seller 
was  to  sever  the  buildings,  as  then  it  would 
be  good  as  a  license.  Volk  v.  Olsen,  54  Misc. 
227,  104  NYS  415.  An  original  parol  agree- 
ment that  a  building  to  be  affixed  to  land 
sliould  remain  personalty  may  be  shown,  but 
in  the  absence  of  such  agreement  the  build- 
ing cannot  be  converted  into  personalty  by 
any  subsequent  verbal  agreement  without  a 
severance.  Barnes  v.  Hosmer  [Mass.]  82 
NE    27. 

62.  Agreement  was  partly  in  writing  and 
partly  parol,  but  was  enforced  as  it  had 
been  performed.  Jones  v.  Jones,  118  App. 
Div.  148,   103  NYS  141. 

63.  A  landowner  agreed  with  another  that 
he  would  erect  a  building  on  his  lot  and  that 
tlie  other  should  place  store  fixtures  in  the 
lower  story  to  remain  there  permanently, 
and  that  they  should  be  rented  together,  the 
owner  of  the  land  receiving  two-thirds  of 
the  rent  and  the  other,  one-third.     Adams  v. 
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road/^  irrigation,^"  or  mining  purposes,®^  for  restrictions  on  the  use  of  land,^* 
are  all  within  the  statute.  So,  also,  parol  agreements,  with  reference  to  boundary- 
lines,*'^  to  judgment  sales  of  land,'^^  to  releasing  or  waiving  rights  to  redeem,'^  agree- 
ments to  devise,"-  to  accepting  pa3Tnent  in  land,'^  to  bidding  at  a  foreclosure  sale,'* 
are  within  the  statute.  A  parol  contract  of  partnership  to  buy  or  sell  lands,'^  or 
to  purchase  an  interest  in  such  a  partnership,  is  generally  held  to  be  within  the  stat- 
ute,'*' but  an  agreement  to  consider  partnership  realty  as  personalty,"^  or  to  give  the 
agent  selling  the  lands  a  share  of  the  profits,  is  not  within  the  statute."®  The  stat- 
ute does  not  apply  to  agreements  extending  the  time  for  the  performance  of  a  con- 
tract of  sale,"'*  or  to  agreements  with  reference  to  the  proceeds  of  sale  of  land,®**  and  a 


"Weir    [Tex.   Civ.   App.]    17    Tex.   Ct.   Rep.    905, 
99    SW    726. 

64.  Check  g-iven  for  a  passway  in  IS 94, 
but  contained  no  description  sufficient  to 
identify  it.  Jones  v.  Jones  [Ky.]  101  SW 
980.  Right  to  construct  and  use  a  wagon 
road  for  transporting  timber  from  a  tract  of 
land.      Storseth   v.   Folsom    [Wash.]    88   P   &32. 

65.  Parol  contract  to  convey  land  to  a 
railroad  for  a  right  of  way  is  within  the 
statute.  Cape  Girardeau  &  C.  R.  Co.  v.  Win- 
gerter,  124  Mo.  App.   426,  101   SW  1113. 

66.  Bashore  v.  Mooney  [Cal.  App.]  87  P 
553.  Here  not  a  case  of  a  revocable  parol 
license,  but  plaintiff  had  acquired  a  pre- 
scriptive right  to  it. 

67.  Tunnel  to  a  mining  claim.  Laesch  v. 
Morton  [Colo.]  87  P10S1. 

68.  Oral  modification  of  lease  for  five 
years  that  lessee  should  only  sell  on  premises 
liquors  made  by  the  lessor,  or  goods  im- 
ported, was  a  restriction  on  the  use  of  land. 
Mausert  v.  Christian  Fergenspan,  68  N.  J. 
Eq.  671,  64  A  801.  To  induce  sale  of  land 
owner  orally  agreed  that  no  buildings  other 
than  one-family  dwellings  should  be  erected 
on  remaining  lots.  Held  that  the  erection 
of  an  apartment  house  could  not  be  enjoined. 
No'.ton  V.  Kain,  121  App.  Div.  497,  106  NYS 
129. 

69.  Adjoining  landowners  orally  agreed 
to  exchange  certain  parcels  of  land  separated 
from  their  respective  main  bodies  of  land  by 
a  road,  though  there  had  been  no  dispute  as 
to  boundary  line.  Mann  v.  Mann  [Cal.]  91 
P  994.  Agreement  giving  to  one  party 
land  included  in  deeds  to  the  other  as  to 
which  there  had  been  dispute.  Clarke  v. 
Clarke,  28  Ky.  L.  R.  704.  90  SW  244.  Pos- 
session in  accordance  witli  agreement  will 
take  the  same  out  of  the  statute.  Purtle  v. 
BeU,   225   lU.   523,    80   NE   350. 

70.  Oral  ag'reement  between  judgment 
debtor  and  purchaser  at  sale  that  on  pay- 
ment of  judgment  debt  by  a  certain  date  the 
land  would  be  deeded  back  not  enforce- 
able where  made  after  sale  had  been  con- 
firmed and  purchaser  had  received  his  deed. 
Farmers'  &  Shippers'  Leaf  Tobacco  Ware- 
house Co.  v.   Purdy   [Ky.]    102   SW   303. 

71.  Taken  out  of  statute  by  mortg-agor  re- 
ceiving benefit,  and  mortgagee  taking  pos- 
session of  the  land.  Ferguson  v.  Boyd  [Ind.] 
81  XE  71.  "Where  mortgagor  under  deed 
absolute  w^ith  collateral  agreement  giving 
right  to  redeem  told  mortgagee  that  he  had 
abandoned  the  idea  of  redeeming,  it  did  not 
affect  the  right  to  redeem.  Sebree  v.  Thomp- 
son  [Ky.]   104  SW  781. 

72.  An  oral  contract  to  devise  and  be- 
queath   ail    her    property,    it    not    appearing 


that  there  -^vas  any  real  property,  is  not 
within  the  statute.  Stewart  v.  Smith  [Cal. 
App.]  91  P  667. 

~:i.  Part  of  agreed  value  of  services  to  be 
performed  was  to  be  credited  on  purchase 
price  of  real  estate  thereafter  to  be  conveyed. 
Murphy  v.  Adams,  8  Ohio  C.  C.   (N.  S.)   583. 

74.  Taken  out  of  statute  by  execution  of 
all  that  part  of  contract  that  was  within  the 
statute.  Satterfield  v.  Kindley,  144  N.  C.  455, 
57  SE  145. 

75.  Each  party  was  to  take  title  to  the 
timber  lands  for  which  he  advanced  the  con- 
sideration, but  to  hold  the  same  for  the  bene- 
fit of  both,  who  were  to  share  equally  in  the 
profits.  Bill  for  an  accounting  dismissed. 
Xester  v.  Sullivan  [Mich.]  14  Det.  Leg.  X.  235, 
111  NW  85.  The  purchase  v.'as  finally  made 
by  one  who  took  title  and  paid  the  whole 
price,  the  other,  having  orally  agreed  to  pay 
one-half  thereof  on  demand,  sued  for  an  ac- 
counting, which  was  denied.  Norton  v. 
Brink  [Neb.]  110  NW  669.  The  partnership 
was  to  purchase,  develop,  and  sell  lands. 
One  paid  the  purchase  price  and  took  title 
and  orally  agreed  to  convey  a  half  interest 
to  the  other  on  his  paying  his  share.  This 
was  unenforceable.  Pounds  v.  Egbert,  117 
App.  Div.   756,  102  NTS  1079. 

76.  Plaintiff  verbally  promised  defendant 
to  furnish  him  money  to  purchase  the  in- 
terest of  his  partner  in  a  lumber  business 
necessarily  involving'  the  holding  of  real 
estate  and  to  hold  the  same  for  him.  Butts 
V.  Cooper  [Ala.]   44  S.  616. 

Contra:  Existence  of  partnership  to  buy 
and  sell  land  and  the  respective  interests 
of  the  partners  may  be  proved  by  parol. 
Miller  v.  Ferguson  [Va.]  57  S.  E.  649.  Oral 
partnership  for  dealing  in  options  of  coal 
lands  will  not  prevent  one  partner  from  re- 
covering his  sliare  of  the  profits.  Williams 
V.   Kendrick,   105   Va.   791,   54   SE   865. 

77.  Partnership  for  purpose  of  buying  and 
selling  real  estate.  Buckley  v.  Doig,  188  N. 
y.   238,    80  NE   913. 

78.  Under  oral  contract  one  undertook  to 
purchase  land,  to  take  charge  of,  rent,  and 
procure  purchasers  therefor,  the  titles  to  be 
taken  in  the  name  of  another  who  furnishes 
the  money  and  the  net  profits  are  to  be 
equally  divided.  Rice  v.  Parrott  [Neb.]  Ill 
X"W  583. 

79.  Agreement  for  extension  of  time  for 
closing  a  sale  of  land  under  written  contract 
may  be  by  parol,  as  it  is  in  the  nature  of  a 
waiver.  Kissack  v.  Bourke,  224  111.  352,  79 
NE  619. 

SO.  When  plaintiff  conveyed  property  to 
defendant  it  was  orally  agreed  that,  if  the 
latter  resold  at  a  profit  instead  of  building. 
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purchaser  may  sue  to  recover  purchase  price  of  land  conveyed  under  an  oral  con- 
tract.®^ An  oral  agreement  that  a  deed  should  operate  as  a  mortgage  is  not  within 
the  statute.®-  Prior  to  18-10,  verbal  sales  were  recognized  under  the  civil  law  of 
Texas.^^  An  agreement  of  several  adjoining  owners  to  jointly  erect  a  pumping  sta- 
tion does  not  affect  title  to  land.** 

§  8.  Sale  of  goods.^^^ ''  ^-  ^-  ^*'- — Agreements  for  the  sale  of  goods  for  the 
price  of  fifty  dollars  or  more  are  within  the  statute.*^  In  some  states  the  English 
rule  is  followed  that  if  the  contract  results  in  the  sale  of  a  chattel,  though  involving 
work  and  labor,  it  is  within  the  statute,®^  in  others  the  contrary  result  is  reached.*' 
The  statute  does  not  cover  partnership  agreements,**  or  a  broker's  agreement  to 
buy  corporate  stock  for  his  customer,*^  or  an  agreement  to  protect  a  chattel  mort- 
gagor on  the  sale  of  his  goods  at  auction  by  buying  the  same.^° 

§  9.  Trusts.^^^  "^  ^-  ^-  ^*^- — Constructive  trusts  are  not  within  the  statute:^^ 
An  absolute  deed  may  always  be  shown  to  be  a  mortgage.^-  So  a  parol  contract  to 
redeem  made  before  or  at  time  of  an  execution  sale  "^  or  a  parol  agreement  of  one 
joint  owner  to  bid  in  at  public  sale  is  not  within  the  statute.^*  Though  statute  for- 
bids resulting  trusts,  one  who  furnished  consideration  may  recover  his  proportion,®' 


the  former  should  have  the  profit.  Bourne  v. 
SherriU,  143  N.  C.  381,  55  S.  E.  799.  An  oral 
contract  for  the  payment  of  balance  from  the 
sale  of  land,  in  consideration  of  an  executed 
release  of  an  inchoate  righc  of  dower,  is 
valid.  Lyttle  v.  Goldberg,  131  Wis.  613,  111 
NW  718.  A  grantor,  while  incapacitated, 
executed  a  deed  for  an  express  consideration 
which  was  not  paid.  To  avoid  suit  the 
grantee  orally  agreed  to  pay  grantor  for  life 
one-half  of  the  crops.  Johnson  v.  Johnson, 
31    Utah,    408,   88   P   230. 

81.  Oral  contract  for  sale  of  land.  Pur- 
chaser may  recover  the  price  he  has  paid  and 
the  value  of  the  improvements  which  he  has 
made.  Burleson  v.  Tinnin  [Tex.  Civ  App.] 
100  SW  350. 

82.  De  Bartlett  v.  De  Wilson  [Fla.]  42  S 
189.  Absolute  deed  intended  as  security,  de- 
feasance resting  in  parol.  Linkemann  v. 
Knepper,  226  111.  473,  SO  NE  1009.  Deed  from 
a  son  to  his  father.  Abrams  v.  Abrams,  74 
Kan.  888,  88  P  70.     See  infra,  §   9. 

S3.  A  parol  transfer  of  a  certificate  for 
land  issued  by  the  state  is  good  if  made  be- 
fore the  land  was  surveyed  and  located. 
Carlisle  v.  Gibbs  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  405,  98  SW  192. 

84.     Boone    v.    Rickard,    125    111.    App.    438. 

S.^.  Sale  of  flock  of  sheep  for  $400.  Lad- 
nier  v.  Ladnier  [Miss.]  43  S  946.  Verbal  sale 
of  lumber  amounting  to  $275  will  not  pass 
the  title.  Silkman  Lumber  Co.  v.  Hunholz 
[Wis.]   112  NW  1081. 

86.  Customer  orally  contracted  with  a 
tailor  to  make  him  a  coat  and  vest  of  pecu- 
liar pattern  and  design,  and  the  English  rule 
(Lee  v.  Griffin,  1  B.  &  S.  272)  followed  that 
it  was  not  a  contract  for  work  and  labor. 
Schmidt  v.  Rozier,  121  Mo.  App.  306,  98  SW 
791. 

87.  Defendant  agreed  to  transport  plain- 
tiff's logs  to  its  mill,  saw  the  same  into 
lumber,  sell  the  same,  and  pay  plaintiff  $5 
per  M,  and  divide  the  balance  equally.  Wis- 
consin Sulphite  Fibre  Co.  v.  Jeffris  Lumber 
Co.   [Wis.]    Ill  NW  237. 

88.  An  oral  agreement  between  two  par- 
ties to  join  in  the  purchase  and  sale  of  a 
carload  of  hogs  and  share  the  profits  and 
losses    is    not    an    agreement    for    a    sale    of 


goods.  McNealy  v.  Bartlett,  123  Mo.  App.  58, 
99  SW  767. 

89.  A  mere  contract  of  agency  authoriz- 
ing the  agent  to  purchase  from  a  third  party 
for  his  principal.  Wiger  v.  Carr,  131  Wis. 
584,  111  NW  657. 

00.  Creditor  induced  debtor  to  give  a 
mortgage  of  his  goods  on  oral  promise  that 
if  they  did  not  sell  at  auction  for  a  certain 
sum  he  would  bid  them  in  for  that  sum  and 
allow  debtor  to  dispose  of  them  at  private 
sale,  retaining  any  surplus  above  the  debt. 
Ceinv  V.  Paxton  &  Gallagher  Co.  [Neb.]  110 
NW  882. 

91.  They  are  founded  on  the  doctrine  of 
estoppel.  Griffin  v.  Schlenk  [Ky.]  102  SW 
837.  Where  plaintiff  furnished  defendant 
money  to  buy  for  him  his  partner's  interest 
in  land  business,  evidence  held  not  to  show 
either  a  resulting  or  a  constructive  trust. 
Butts  V.  Cooper  [Ala.]  44  S  616.  Where  plain- 
tiff was  to  receive  under  an  oral  agreement 
for  land  that  he  had  sold  defendants  one- 
third  of  what  it  subsequently  sold  for  above 
fixed  sum,  and  held  not  to  create  a  trust  in 
same.     Allen  v.  Rees  [Iowa]  110  NW  583. 

92.  The  relations  between  the  parties  may 
bo  considered  in  determining  the  question. 
De  Bartlett  v.  De  Wilson  [Fla.]  42  S  189. 
Defendant  who  was  surety  for  complainant 
paid  the  debt  and  took  in  return  an  absolute 
conveyance  of  the  mortgaged  property  under 
parol  agreement  to  receive  rent  for  interest 
and  to  reconvey  within  five  years  if  com- 
plainant paid  the  debt.  Linkemann  v.  Knep- 
per,   226    111.    473,    80    NE    1009. 

03.  Oral  contracts  to  redeem  create  a 
trust  and  are  valid.  Farmers'  &  Shippers' 
Leaf  Tobacco  Warehouse  Co.  v.  Purdy  [Ky.] 
102    SW    303. 

04.  Where  Joint  owners  of  mortgaged 
land  agreed  that  one  of  them  should  bid  it 
in  at  the  sale  for  the  benefit  of  all,  It  cre- 
ated a  trust  for  the  benefit  of  all,  and  it  was 
immaterial  that  the  purchaser  was  not  paid 
in  advance  by  the  others.  Griffin  v.  Schlenk 
[Ky.]    102    SW   837. 

05.  A  husband  furnished  the  money  and 
title  of  land  was  taken  In  wife's  name  under 
an  uKret-ment  that  thi>  rents  .siioiild  be  used 
to  support  them  and  their  children  and,  she 
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for  where  a  trust  is  executed  in  part  it  is  taken  out  of  the  statute.^^  A  grantee  may 
execute  a  parol  trust/^  and  third  persons  cannot  object  that  a  trust  is  not  in  writ- 
ing.^^ 

§  10.  What  loill  satisfy  the  statute.  A.  Writing.  Contracts  not  performahle 
within  a  year.^^'' ''  C-  L-  is33_tj^q  writing  must  state  the  consideration »»  and  must 
be  signed  ^  by  both  parties,^  though  it  is  sufficient  if  one  of  the  writings  be  signed  by 
one  of  the  parties.^  The  contract  cannot  be  partly  written  and  partly  oral,*  but 
a  renewal  of  a  written  contract  may  be  by  parol.^  The  usual  pawnbroker's  receipt 
is  a  sufficient  memorandum  of  the  contract  to  redeem.^ 

Sale  of  goods.^^^  ^  ^-  ^-  ^^^^ — The  memorandum  must  be  signed  ^  by  the  party 
to  be  charged  *  and  must  state  the  price,°  though  every  detail  need  not  be  in  writing 
at  the  time  the  contract  is  made."  A  writing  may  be  sufficiently  definite  though 
a  parol  explanation  of  trade  terms  might  be  necessary."  The  contract  may  be  in 
several  writings/^  but  there  must  be  a  written  acceptance  of  the  offer.^^  That  the 
memorandum  was  written  after  the  sale  and  repudiates  liability  makes  no  differ- 
ence.^* 


having'  driven  him  away,  he  could  recover 
his  proportion  of  the  price  paid  by  him. 
Brooks   V.    Brooks    [Ky.]    104    S"^   392. 

96.  Wife  orally  agreed  that  rents  of  land 
paid  for  by  her  husband,  but  deeded  to  her, 
should  be  used  to  support  the  family,  and 
she  performed  the  agreement  until  separa- 
tion.    Brooks  V.  Brooks  [Ky.]   104  SW  392. 

07.  Smith  v.  Ellison,  80  Ark.  447,  97  SW 
666.  Courts  will  protect  grantee  in  per- 
forming' his  moral  obligation,  and  a  convey- 
ance to  the  beneficiary  will  not  be  a  fraud  on 
hi.';  creditors  -u-lio  have  no  l^gal  right  to 
ask  him  to  hold  property  to  which  he  has  no 
moral    right.     Id. 

98.  Lease  for  mining  ground  ■was  taken 
In  name  of  one  of  three  persons  jointly  in- 
tersted  who  could  sue  alone  as  trustee  of  an 
express  trust.  Geer  v.  Boston  Little  Circle 
Zinc  Co.  [Mo.  App.]  103  SW  151. 

99.  Texarkana  Lumber  Co.  v.  Lennard 
[Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  683,  104  SW 
506,    rvg.    16   Tex.   Ct.    Rep.    821,    94   SW   383. 

1.  Contract,  not  signed,  but  orally  as- 
sented to,  which  was  to  continue  during  the 
life  of  certain  patents  which  had  more  than 
one  year  to  run,  •was  ■within  the  statute. 
Warth   V.   Kastriner,    104   NYS   1056. 

2.  Contract  for  purchase  of  stock  signed 
by  purchaser.  Vendor  was  not  allowed  to 
sue  for  its  breach.  Mcllroy  v.  Richards,  148 
Mich.   694,  13  Det.  Leg.  N.  286,  112  IS^W  489. 

3.  At  defendant's  request  plaintiff  sent  it 
a  contract  for  services  to  be  rendered  for  a 
year,  specifying  compensation  to  be  paid 
in  advance.  Defendant  under  its  signature 
acknowledged  receipt  of  contract  and  for- 
warded checks  for  same.  General  Elec.  In- 
spection Co.  V.  Ebling  Brew.  Co.,  52  Misc.  145 
101    NYS    648. 

4.  Necessary  that  entire  contract  be  in 
writing,  but  here  question  "was  'waived  by 
answer.  Hamilton  v.  Miller  Brew.  Co.,  125 
Mo.   App.    579,    102    SW    1088. 

5.  Byrne  Mill  Co.  v.  Robertson  [Ala.]  42 
S  1008.  Written  contract  for  the  sale  of 
lumber  provided  that  it  should  be  in  force 
one  year,  and  that  purchaser  might  rene'w  it 
for  five  years  additional,  and  held  that  the 
exercise  of  the  option  need  not  be  in  writ- 
ing.    Id. 

0.     Receipt   for    diamond    ring   for    loan    of 


$50  stated  that  if  loan  were  repaid  within 
one  year  $15  should  be  paid  for  use  of  money, 
if  not  then  $25  was  to  be  paid.  Andrews  v. 
Uncle  Joe  Diamond  Broker  [Wash.]  87  P  947. 

7.  But  a  verbal  employment  of  a  stock- 
broker is  not  merged  into  a  written  agree- 
ment by  the  broker  giving  an  unsigned 
ticket  of  the  purchas-e  or  sale  to  his  cus- 
tomer after  the  deal.  Picard  v.  Beers  [Mass.] 
81  NE  246. 

8.  A  memorandum  of  offer  to  sell  seed 
subscribed  only  by  seller  is  sufficient  in  an 
action  by  buyer,  as  on  acceptance  the  law 
implies  a  promise  to  pay.  Bailey  v.  Leish- 
man   [Utah]    89  P  78. 

9.  Memorandum  for  sale  of  onions  over 
$50  in  value  insufficient  wliere  price  not 
stated  and  no  proof  of  acceptance  of  goods. 
Kemensky  v.  Chapin,  193  Mass.  500,  7  9  XE 
781.  "Please  ship  me  *  *  *  twenty-five  sacks 
of  bolted  meal."  Glasgow  Mill.  Co.  v.  Burg- 
her,   122   Mo.   App.   14,    97   SW   950. 

10.  Only  necessary  that  some  memoran- 
dum shall  be  in  writing  before  suit  is 
brought.  Purdon  Naval  Stores  Co.  v.  West- 
ern  Union   Tel.    Co.,    153    F   327. 

11.  There  had  been  a  written  contract  to 
sell  glass  between  the  parties,  when  plaintiff 
offered  to  rene'w  the  same  at  present  prices, 
but  if  there  was  a  reduction  in  prices  lie 
would  modify  the  prices  accordingly.  Flash 
V.   Rossiter,    116   App.   Div.    880,    102   NYS   449. 

12.  Seller  sent  buyer  a  detailed  written 
order  for  goods,  and  buyer  by  signed  letter 
in  reference  to  confirmation  of  order  can- 
celled a  part  thereof,  and  it  "was  held  a 
sufficient  memorandum  as  to  the  balance. 
Myers  v.  Harris,  104  NYS  514. 

13.  Traveling  salesman  cook  orders 
which  stipulated  that  they  were  subject  to 
the  approval  of  the  principal,  and  as  they 
amounted  to  mere  oifers  they  could  be  with- 
drawn before  acceptance  in  writing.  Cable 
Co.  V.  Hancock    [Ga.  App.]    58  SE  319. 

14.  Buyers  of  goods  returned  invoice  in 
letter  and  said  that  goods  sold  did  not  come 
up  to  sample,  and  that  they  refused  the  same, 
the  correspondence  showing  that  the  terms 
of  sale  were  not  in  dispute,  but  only  the 
quality  of  the  goods.  Spencer  Turner  Co.  v. 
Robinson,    105    NYS    98. 
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Conirads  for  the  sale  of  knd.see  7  c.  l.  i833_'pi^g  memorandum  must  describe 
the  land  ^^  though  parol  evidence  is  admissible  to  identify  the  same.^°  The  memor- 
andum need  not  specify  the  interest  to  be  conveyed/^  but  it  must  state  the  essential 
facts/®  though  it  need  not  contain  all  collateral  agreements.^^  It  must  state  the  full 
consideration,-"  which  may  be  sufficiently  described  as  a  note.-^  The  memorandum 
must  be  signed  by  the  party  to  be  charged  --  or  by  his  agent  thereunto  authorized  in 
writing.-^  Such  authority  may  be  shown  by  the  correspondence  of  the  parties."*  In 
some  states,  however,  the  authority  of  the  agent  is  not  required  to  be  in  writing  to 
bind  his  principal  -^  though  necessary  if  the  broker  wishes  to  recover  his  compensa- 
tion.^® The  signing  by  an  authorized  agent  of  his  own  name  as  agent  is  sufficient.-' 
The  principal  may  ratify  the  act  of  the  agent  -®  by  oral  statements.-^     One  who  has 


15.  "Received  of  A.  F.  Truesdell  ten  dol- 
lars in  part  payment  of  lot  sold  to  him,  he  to 
pay  balance,  forty  dollars,  on  delivery  of 
deed,  D.  W.  Burt;"  and  no  averment  that  the 
land'sold  was  the  only  land  of  defendant,  and 
was  insufficient.  Miller  v.  Burt  [Mass.]  82 
NE  39.  Check  was  given  for  a  "passway," 
but  contained  no  further  description,  and 
was  held  insufficient.  Jones  v.  Jones  [Ky.] 
101   SW   980. 

16.  "Lots  2,  3,  4,  5,  10,  11.  12,  13,  in  block 
62,  Spring-field,"  is  sufficient,  as  they  may  be 
located  by  parol  evidence.  Conroy  v.  Wood- 
cock  [Fla.]   43  S  693. 

17.  Presumption  that  it  is  a  fee  simple. 
Conroy  v.  Woodcock  [Fla.]   43  S  693. 

18.  Correspondence  between  parties  as  to 
long  term  lease  never  stated  the  length  of 
the  term.  Simons  v.  New  Britain  Trust  Co. 
[Conn.]  67  A  883.  Defendant's  letter  set  out 
all  the  terms  of  the  oral  contract  to  lease 
except  that  of  furnishing  a  guarantor,  and 
it  was  held  not  to  be  a  memorandum  of  the 
contract  sued  on.  Bozigian  v.  Booklover's 
Library,  193  Mass.  444,  79  NE  769. 

19.  Plaintiff  conveyed  land  to  defendants 
and  in  addition  to  consideration  expressed 
in  deed  it  was  orally  agreed  that  if  land  was 
subsequently  sold  above  a  certain  sum  plain- 
tiff should  have  one-third  of  the  excess,  and 
the  oral  agreement  was  enforceable.  Allen 
V.  Rees   [Iowa]   110  NW  583. 

20.  Received  of  Bradley  Real  Estate  Co. 
twenty-five  dollars,  part  payment  on  lot  1, 
block  8,  in  town  of  Muskogee.  E.  L.  Rob- 
bins"  is  insufficient.  Bradley  Real  Estate 
Co.  V.  Robbins   [Ind.  T.]    103   SW  777. 

21.  Part  by  note  and  "Balance  to  be  paid 
in  one.  two,  and  three  years  at  6  per  cent, 
interest"  is  siifficient.  Conroy  v.  Woodcock 
[Fla.]   43  S  693. 

22.  Boehly  v.  Mansing,  52  Misc.  382,  102 
NYS  171.  Contract  for  sale  of  standing  tim- 
ber to  be  cut  in  the  future,  under  which 
plaintiff  had  cut  a  few  trees,  but  which  had 
not  been  signed  by  defendant  or  her  agent. 
Suit  was  brought  by  defendant  on  contract, 
but  this  did  not  ratify  the  same  as  there  was 
no  showing  that  the  attorney  was  author- 
ized to  bring  the  same.  King  v.  Cheatham 
[Ky.]  104  SW  751.  Unsigned  draft  of  lease 
of  premises  for  six  years  at  a  rental  of 
$3,000.  Clement  v.  Young  Amusement  Co. 
[N.  J.  Err.  &  App.]  65  A  185.  If  the  promise 
is  by  a  corporation  the  writing  must  show 
execution  in  its  behalf.  Individual  signa- 
t>irc'K  of  directors  iiisuffl'ient.  Tuylor  v. 
Scott  &  Co.,  149  Mich.  525,  14  Det.  Leg.  N. 
503,  113  NW   32. 

23.  The  correspondence  between  two  per- 


sons showed  a  sale  of  land,  but  tliat  one  of 
them  was  acting  merely  as  agent,  and  in  no 
way  disclosed  the  name  of  liis  principal,  and 
it  was  insufficient  to  take  the  case  out  of 
the  statute.  Mertz  v.  Hubbard  [Kan.]  88  P 
529.  The  contract  held  not  to  show  any 
promise  to  execute  a  conveyance,  but  merely 
a  parol  license  to  use  lands.  Detroit,  P.  & 
N.  R.  Co.  V.  Hartz,  147  Mich.  354,  13  Det.  Leg. 
N.  li0'S6,  110  NW  1089.  Does  not  affect  ques- 
tion of  agent's  compensation.  Young  v. 
Ruhwedel.  119  Mo.  App.  231,  96  SW  228. 
Where  statute  expressly  provides  that  no 
contract  for  the  sale  of  lande  made  by  an 
agent  sliall  bind  his  principal  unless  the 
agent  is  authorized  in  writing,  a  written  au- 
tiiority  to  an  agent  from  a  liusband  to  sell 
liis  wife's  lands  is  insufficient.  Kirkpatrick 
V.  Peas©,  202  Mo.  471,  101  SW  651.  Lease 
for  more  than  three  years,  signed  by  an 
agent  without  written  authority,  is  only  ef- 
fective as  a  lease  at  will.  Clement  v.  Young- 
McShea  Amusement  Co.  [N.  J.  Err.  &  App.] 
67  A  82. 

24.  Owner  wrote  to  liis  agent  "I  liope. 
Parrott,  we  can  sell  it  soon  or  by  spring," 
and  in  another  letter  "Yes,  Parrott,  I  always 
keep  my  word.  You  are  to  have  one-half  of 
the  profits  *  *  *  in  the  Copsin  farm,"  and  it 
was  lield  sufficient.  Harrison  v.  Rice  [Neb.] 
Ill  NW   594. 

2.5.  Where  a  deed  made  by  an  agent  was 
ineffective  because  of  lack  of  a  sufficient 
power  of  attorney,  it  was  valid  as  a  contract 
of  sale  as  the  agent  had  sufficient  oral  au- 
thorization. Godsey  v.  Standifer  [Ky.]  101 
SW    921. 

26.  Specific  performance  enforced  against 
principal  at  the  suit  of  purchaser  though 
agent's  authority  was  only  oral.  Roberts 
v.    Hilton    Land   Co.    [Wash.]    88    P    946. 

27.  Agent  for  purcliaser  wlio  was  duly  au- 
thorized in  writing.  McCullough  v.  Suther- 
land, 153  F  418. 

28.  Owner  who  corresponded  with  agent, 
knew  he  was  acting  for  lier  in  selling  her 
land  and  in  making  deed,  and  accepted  the 
full  purchase  price,  ratified  the  contract. 
Kirkpatrick  v.  Pease,  202  Mo.  471,  101  SW 
651.  Agent  had  no  authority  to  execute  a 
contract  of  sale,  but  it  was  ratified  where 
lie  immediately  informed  the  principal  and 
remitted  tlie  money  wliicli  was  retained. 
Roberts  v.  Hilton  Land  Co.  [Wash.]  88  P 
946. 

21).  Agent  who  signed  contract  of  sale 
had  no  written  authority,  but  the  attorney 
for  the  purchaser  was  orally  informed  that 
agent    was    authorized    and    to    see    liim    in 
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himself  signed  a  lease  is  estopped  to  assert  that  it  is  within  the  statute  because  the 
authority  of  the  agent  who  signed  for  the  other  party  is  not  shown.^°  Though  the 
original  contract  was  verbal,^^  it  may  be  reduced  to  writing  ^-  in  the  form  of  a  re- 
ceipt/^ or  in  letters  to  a  third  person,^*  or  in  separate  writings  ^^  if  they  refer  to 
each  other.'^  The  memorandum  must  always  purport  to  be  made  between  the  parties 
to  the  contract.^' 

To  answer  for  the  debt  of  another  or  to  indemnify  or  insure.^^^'  ^-  ^-  ^^^^ — It 
is  not  necessary  that  the  writing  should  use  any  particular  words  so  long  as  a 
guaranty  may  be  fairly  implied  from  its  terms.^*  The  consideration  should  be  ex- 
pressed.^^ Wliere  the  guaranty  is  made  at  the  same  time  as  the  original  contract,  it 
is  sufficient  that  the  original  states  a  consideration.'*"  The  word  guaranty  imports 
a  concurrent  act  and  that  there  was  consideration.  The  signing  of  the  guarantor's 
surname  is  a  sufficient  signing.  Xo  time  of  payment  need  be  stated.'*^  Part  per- 
formance will  take  the  case  out  of  the  statute.*- 

(§  10)  B.  Delivery  and  acceptance.^^^'' ^•'^- ^^^'^ — Delivery  and  acceptance  of 
any  part  of  the  goods  takes  the  entire  contract  out  of  the  statute.*^  The  receipt  of 
goods  by  carrier,  or  giving  directions  to  him,'**  or  the  examination  of  goods  for  pur- 
pose of  inspection,  is  not  an  acceptance  such  as  to  take  the  case  out  of  the  statute,'*^ 


reference    to    the    matter.     Gregg    v.    Carey , 
[Cal.  App.]    88    P   282. 

30.  Bowman    v.    Powell,    127    111.    App.    114. 

31.  Letter  of  defendant's  agent  to  defend- 
ant   stating    that    he    had    given    plaintiffs    a  | 
receipt  for  the  purchase  price  of  certain  land  | 
and  that  he  desired  a  receipt  from  defendant 
was    insufficienc.     ■V\''inders   v.   Hill,    144   N.   C. 
614.  57   SE  456. 

32.  When  the  purchase  price  is  paid,  the 
leaving  of  a  properly  executed  deed  with 
the  attorney  of  the  grantor  satisfies  the 
statute  of  frauds.  Robbins  v.  Porter,  12 
Idaho,  738,  88  P  86. 

33.  Receipt  stated  that  owner  had  re- 
ceived from  person  named  a  specified  sum 
in  part  payment  on  land  therein  described 
and  which  specified  the  prici;,  and  could  be 
enforced  by  the  vendor  though  the  purchas- 
er's promise  was  oral.  Boehly  v.  Mansing, 
52   Misc.    382,   102   NYS   171. 

34.  Xegotiations  embodied  in  twenty-two 
letters  between  parties  and  their  agents. 
Nicholson    v.    Dover     [N.    C]     58    SE    444. 

35.  The  contract  stated:  "Anderson  to  re- 
ceive 2100.00  of  Schneider  *  *  *  ,  to  leave 
everything  on  the  farm  and  to  give  posses- 
sion Oct.  1,  04,"  but  an  undelivered  deed 
held  in  escrow,  but  executed  at  same  cime 
fully  identified  the  land.  Schneider  v.  An- 
derson   [Kan.]    88   P   525. 

36.  Letters  and  telegrams  which  did  not 
describe  the  property  or  state  the  consider- 
ation were  relied  on  in  connection  with  a 
deed  prepared  by  agent,  but  were  insuf- 
ficient as  they  could  not  be  connected  by 
parol.     Patt    v.    Gerst    [Ala.]    42    S    1001. 

37.  Written  contract  between  C.  and  Y.  is 
not  evidence  of  a  contract  between  C.  and 
a  corporation.  Clement  v.  Young-McShea 
Amusement  Co.  [N.  J.  Err.  &  App.]  67  A 
82. 

3S.  Letter  requesting  bank  to  permit  son 
to  make  overdrafts  up  to  $500  to  buy  live- 
stock with,  and  hoping  the  bank  would  ac- 
commodate both,  ■^•as  sufficient.  Miami 
County  Nat.  Bk.  v.  Goldberg  [Wis.]  113  NW 
391, 


39.  Miami  County  Nat.  Bk.  v.  Goldberg 
['VN'is.]  113  NW  391.  Defendant  signed  agree- 
ment whereby  he  assumed  one-half  of  the 
liability  of  another  under  a  guaranty  con- 
tract executed  by  the  latter  for  the  benefit 
of  plaintiff,  but  no  consideration  was  ex- 
pressed. Klee  V.  Stephenson.  130  "^'is.  505. 
110  NW  479.  Written  agreement  of  father 
to  guarantee  the  payment  for  a  course  of 
instruction  taken  bj-  his  minor  son  was  void 
for  failing  to  express  consideration.  Inter- 
national Text-Book  Co.  v.  McKone  [Wis.] 
113    NW    438. 

40.  "T\'e  *  •  •  hereby  personally  guar- 
antee the  faithful  performance  of  the  within 
contract,  as  per  terms  therein  set  forth."  held 
to  show  on  face  that  the  contracts  were 
contemporaneous,  and  thac  the  consideration 
of  the  original  was  adopted  in  the  collateral 
contract.     Merritt   v.    Coffin    [Ala.]    44    S   622. 

41.  Across  a  bill  for  printing  done  for  an- 
other person  was  written  "Guaranteed.  Bel- 
cher," and  it  was  sufficient.  Great  TS'estern 
Printing  Co.  v.  Belcher  [Mo.  App.]  104  SW 
894. 

42.  Contract  of  employment  of  traveling 
salesman  provided  he  was  to  have  50  per  cent 
of  profits  on  sales  made  by  him  and  pay  50 
per  cent  of  losses  on  customers  with  wliom 
he  dealt,  and  after  receiving  share  of  profits 
he  cannot  object  to  paying  share  of  losses, 
as  it  is  not  within  statute.  Meyer-Bridges 
Co.    V.    Badeau    [Miss.]    43    S    609. 

43.  Oral  contract  to  deliver  1,200  bushels 
of  corn.  Fifty-two  bushels  were  in  fact  de- 
livered. Gabriel  v.  Kildare  Elevator  Co.,  18 
Okl.   318.   90  P  10. 

44.  Onions  were  delivered  by  seller  co 
railway  selected  by  purchaser,  and  later  the 
purchaser,  after  notifying  seller  that  they 
would  not  accept  the  goods,  directed  the 
transfer  of  the  car  of  onions  to  the  general 
vard  of  the  railway.  Kemensky  v.  Chapin, 
39   Mass.   SO,   79   NE  781. 

45.  Buyer  of  onions  on  arrival  of  car 
opened  bags  for  inspection.  Kemensky  v. 
Chapin,    193    Mass.    500,    79    NE    781. 


1504 


FEAUDS,  STATUTE  OF  §  IOC. 


9  Cur.  Law. 


the  question  of  acceptance  being  really  a  question  of  intention.'*^  A  constructive  ac- 
ceptance insufficient  where  terms  of  the  contract  are  indefinite.^'^ 

(§  10)  C.  Part  payment  and  earnest  money.^^^'^  ^■'^- '^^^^ — Part  pa3anent  of 
the  purchase  price  under  an  oral  contract  for  sale  of  land  does  not  take  the  case  out 
of  the  statute.*^    A  check  may  be  accepted  as  earnest  money.'*'' 

(§10)  D.  Part  performance.  Contracts  for  the  sale  of  land.^^^'^  ^-^^  '^^^^ — 
An  oral  contract  for  conveyance  of  land  is  valid  in  many  jurisdictions  where  plain- 
tiff has  fully  performed,^"  as  by  paying  the  consideration  and  taking  possession  of 
the  land,^^  and  by  making  lasting  improvements  thereon,^^  or  otherwise  changing  his 
position,^^  provided  this  is  done  in  full  reliance  on  the  .oral  contract  °*  and  is  not 
referable  to  some  other  contract  or  lease  between  the  parties. ^^  Part  performance 
under  a  verbal  lease,  sufficient  to  take  the  same  out  of  the  statute  of  frauds,  obtains 
in  equity  only,  and  will  not  avail  to  render  the  contract  capable  of  being  sued  on  in 


4C.  When  g'oods  arrived  the  purchaser 
paid  the  freight  both  ways  and  at  once 
reshipped  to  the  seller,  held  he  should  have 
been  allowed  to  testify  as  to  his  intent. 
Jarrell  v.  Young,  Smyth,  Field  Co.  [Md.]  66 
A  50.  In  sale  of  corporate  stock  the  delivery 
to  the  purchaser  of  an  order  for  the  stock 
and  his  tendering  his  note,  which  was  re- 
fused,, did  not  show  an  acceptance  and  de- 
livery. Mcllroy  v.  Richards,  148  Mich.  694, 
13    Det.   Leg.    N.    286,    112    NW    489. 

47.  Delivery  and  acceptance  of  three  pet 
sheep  about  the  liouse  does  not  take  con- 
tract for  sale  of  flock  of  sheep  in  the  woods 
range  out  of  the  statute.  Ladnier  v.  Lad- 
nier  [Miss.]  43  S  946. 

48.  Instructions  in  case  held  not  preju- 
dicial. German  Nat.  Bk  v.  Laflin  [Neb.]  Ill 
NW  578. 

49.  Broker  with  authority  to  sell  received 
a  check  of  $50  on  a  contract  of  sale  and 
cransmitted  the  same  to  liis  principal.  Cliou- 
teau  Land  &  Lumber  Co.  v.  Chrisman,  204  Mo. 
371,   102   SW  973. 

50.  In  consideration  of  plaintiff's  caring 
for  the  owner  of  land  for  life,  the  latter 
agreed  that  at  his  death  the  land  should  be- 
long to  them,  and  they  fully  performed. 
Powers  v.  Crandall  [Iowa]  111  NW  1010. 
Contract  for  sale  of  interest  in  mining  claims 
completely  performed  by  purchaser  and 
nearly  performed  by  vendor  before  his  at- 
tempted repudiation  of  it.  Ferguson  v. 
Blood  [C.  C.  A.]  152  F  98.  Defendant,  stock- 
holder of  an  insolvent  corporation,  agreed 
with  creditor  to  buy  land  at  foreclosure  sale 
at  price  sufficient  to  pay  debts  in  full,  but 
did  not  though  creditors  relied  on  his  prom- 
ise and  refrained  from  bidding.  Satterfleld 
V.    Kindley,    144    N.    C.    455.    57    SE    145. 

51.  In  parol  sale  of  railroad  and  coal  min- 
ing corporation,  purchasers  paid  for  and  took 
over  the  railroad.  McCullougli  v.  Sutherland, 
153  P  418.  Complainant  bought  lots  for  $300, 
paid  price,  and  was  put  in  possession  by 
vendor  who  promised  to  convey,  but  instead 
mortgaged  to  a  third  person.  City  Loan  & 
Banking  Co.  v.  Poole  [Ala.]  43  S  13.  Agent 
closing  a  land  sale  gave  check  to  a  third 
person  to  await  delivery  of  deed,  and  the 
purchaser  being  authorized  to  take  posses- 
sion and  go  ahead  did  so  by  renting  it  and 
utilizing  the  timber.  Arkadelphia  Lumber 
Co.  v.  Thornton  [Ark.]  104  SW  169.  Defend- 
ant railway  purchased  of  owner  land  under 
parol  agreement  and,  having  paid  full  pur- 
chase price   and   entered   into   possession   by 


constructing  railway,  it  was  entitled  to  en- 
join a  subsequent  purchaser  from  bringing 
ejectment  against  it.  Atlantic  City  R.  Co. 
V.  Johanson  [N.  J.  Eq.]  65  A  719.  Wife 
deeded  a  portion  of  her  farm  to  her  husband 
in  pursuance  of  oral  agreement  that  he  was 
to  join  in  deeding  the  remainder  to  her  chil- 
dren who  took  possession  of  same.  Kitt- 
redge'  v.  Kittredge,  79  Vt.  337,  65  A  89. 

52.  Abrams  v.  Abrams,  74  Kan.  8S8,  88  P 
70.  Where  purchaser  under  an  oral  agree- 
ment to  convey  land  has  invested  money  and 
made  permanent  improvements,  the  statute 
does  not  apply.  Crane  v.  Cheney  [Kan.]  91 
P  67.  A  railroad  entering  on  land  under 
parol  contract  of  owner  to  convey  and  taking 
possession  and  constructing  its  road  is  en- 
titled to  sue  for  breach  of  contract.  Cape 
Girardeau  &  C.  R.  Co.  v.  Wingerter  [Mo. 
App.]  101  SW  1113.  Equity  will,  enforce  an 
irrevocable  parol  license  to  construct  and 
use  a  wagon  road  for  transporting  timber 
from  a  tract  of  land  where  the  licensee  has 
paid  the  consideration  and  the  road  is  con- 
structed. Storseth  v.  Folsom  [Wash.]  88  P 
632. 

53.  Oral  purchase  of  a  passway  in  1894, 
which  had  been  used  ever  since,  and  a  former 
passway  by  a  lane  was  closed  up.  Jones  v. 
Jones  [Ky.]  101  SW  980.  Vendor  who  has 
given  deed  may  recover  the  unpaid  purchase 
price.  Knight  v.  CoUings,  227  111.  348,  81 
NE    346. 

54.  Under  lease  of  coal  land,  lessor  ad- 
vanced money  on  oral  promise  to  be  repaid 
in  coal,  and  was  held  to  have  an  equitable 
lien  enforceable  in  bankruptcy.  Atchison, 
etc.,  R.  Co.  V.  Hurley  [C.  C.  A.]  153  F  503. 
Plaintiff  was  in  possession  already  under  a 
valid  lease  and  a  parol  long  time  extension 
could  not  be  enforced.  Simons  v.  New  Brit- 
ain Trust  Co.  [Conn.]  67  A  883.  In  a  sale 
to  a  tenant  in  common,  her  continued  pos- 
session of  the  land  will  not  take  the  case  out 
of  the  statute.  Harper  v.  Gorley  [Ga.]  57 
SE  695.  Payment  of  purchase-money  fol- 
lowed by  delivery  of  pos/session,  but  contract 
not  clearly  alleged.  Maloy  v.  Boyett  [Fla.] 
43  S  243.  Purchase  of  two  movable  machines 
or  removing  partitions  from  other  premises 
does  noc  show  part  performance  of  long  time 
(<ral  lease.  Clement  v.  Young  Amusement  Co. 
[N.  J.  Err.  &  App.]    65  A  185. 

55.  Oral  promise  to  convey  land  to  ten- 
ant for  $25  an  acre  who  merely  continued  in 
possession.  Steger  v.  Kosch  [Neb.]  110  NW 
983. 
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a  court  of  law.'^  To  defeat  fraud  equity  will  compel  the  performance  of  such  con- 
tracts/^ where  they  are  established  by  clear  and  cogent  evidence/^  though  not  neces- 
sarily beyond  a  reasonable  doubt.^^  Where  one  party  has  fully  performed  the  other 
party  has  the  right  to  do  so.^°  Part  payment  alone/^  or  the  making  of  slight 
changes  ^^  or  removable  improvements,  will  not  take  a  case  out  of  the  statute.*^^  A 
parol  partition  ®*  or  boundary  agreement  followed  by  possession  renders  them  en- 
forceable.^'^ A  void  parol  lease  followed  by  possession  will  create  a  tenancy  from 
year  to  year,®®  In  case  of  an  oral  contract  to  devise  lands,  the  beneficiary  having 
fully  performed  ®^  is  sometimes  allowed  specific  performance,®®  and  at  other  times 
is  compensated  in  damages.®^  To  an  invalid  instrument  of  adoption  may  be  good 
where  there  is  part  performance  by  surrender  of  child.'^°  The  right  to  redeem 
may  be  lost  by  parol  agreement  where  it  is  inequitable  to  permit  redemption."  If 
the  agreement  is  not  reduced  to  writing  on  account  of  the  fraud  of  the  other  party, 
it  is  nevertheless  enforceable.^^ 


56.  Breuer  v.  Berold,  9  Ohio  C.  C.  [N.  S.] 
350. 

57.  Sale  of  a  railroad  and  coal  mining 
corporation.  McCullough  v.  Sutherland,  153 
F  418.  Parol  agreement  for  a  right  of  waV 
made  as  an  Inducement  to  purchase  land  on 
which  he  had  made  valuable  improvements. 
Burrell    v.    Middleton    [N.    J.    Eq.]    65    A    978. 

58.  Maloy  v.  Boyett  [Fla.]  43  S  243.  Evi- 
dence did  not  support  right  to  tunnel  to  a 
mining  claim.  Laesch  v.  Morton  [Colo.]  87 
P  1081.  Preponderance  of  unambiguous 
evidence  showed  that  an  aged  man  worth 
$13,000  had  made  a  reasonable  contract  with 
a  woman  of  his  own  nationality  to  make  her 
a  testamentary  gift  of  property  worth  about 
$1,&00  in  return  for  lier  care  and  attention 
during  his  last  days.  A  will  was  drawn  in 
accordance  with  it,  and  the  estate  which 
passed  by  a  subsequent  varying  will  was 
chargeable  w^ith  the  performance  of  the 
contract.  Berg  v.  Moreau,  199  Mo.  416,  97 
SW   901. 

59.  Complainant  entered  under  parol  con- 
tract of  lease  with  an  option  to  purchase, 
paid  rent  in  advance,  and  made  permanent 
improvements.  West  v.  Washington  &  C. 
R.    R.    [Or.]    90   P    666. 

60.  Plaintiff  having  performed  services 
under  an  oral  contract  by  which  he  was  to 
be  paid  in  land  cannot  recover  therefor  on 
an  implied  assumpsit  when  defendant  was 
willing  to  perform  specifically.  Colorado 
Lumber,  Land  &  Improvement  Co.  v.  Dustin 
[Colo.]    87    P    1142. 

61.  Defendant  orally  agreed  to  convey 
an  interest  in  land  to  plaintiff  on  his  mak- 
ing payment,  but  the  case  is  not  taken  out 
of  the  statute  by  plaintiff's  making  payment, 
or  by  his  buying  neigiiboring  land  to  enhance 
its  value,  or  by  his  doing  other  services  at 
defendant's  request,  but  witliout  ever  having 
possession  of  the  land.  Pounds  v.  Egbert, 
117    App.    Div.    756,     102    NYS    10-79. 

62.  Removal  of  partition  and  purchase  of 
two  movable  machines.  Clement  v.  Young 
Amusement  Co.  [N.  J.  Err.  &  App.]  65  A 
185. 

63.  Parol  lease  from  year  to  year,  begin- 
ning in  the  future,  and  entry  and  occupancy, 
did  not  fully  perform  the  same.  Wessells 
V.  Rodifer,  30  Ky.  L.  R.  51,  97  SW  341. 

64.  Parol  division  of  lands  by  children  on 
death  of  parent.  Sires  v.  Melvin  [Iowa]  113 
NW  10'6.  Partition  agreement  partly  in  writ- 
ing  and   partly   parol,    and   parties    took   and 

9  Curr.  L.—  95. 


remained  in  possession  of  tlieir  respective 
portions.  Equity  will  require  them  to 
execute  the  necessary  conveyances.  Jones  v. 
Jones,  118  App.  Div.   148,  103  NYS  141. 

65.  Possession  in  pursuance  of  parol 
agreement  will  be  binding  on  parties,  but, 
where  tliey  merely  endeavored  to  ascertain 
the  exact  line  and  made  a  mistake,  the 
agreement  is  not  binding.  Burtle  v.  Bell, 
225    111.    523,    80    NE   350. 

66.  Though  statute  provided  that  a  ten- 
ancy created  by  an  oral  contract  for  a  term 
of  years  shall  have  tlie  force  of  an  estate  at 
will.  Ray  v.  Blackman,  120  Mo.  App.  497,  97 
SW  212. 

67.  Powers  v.  Crandall  [Iowa]  111  NW 
1010.  Where  testatrix  orally  contracted  with 
her  children  that  if  they  would  convey  to 
her  their  intersts  in  their  father's  estate  she 
would  leave  them  all  her  property  at  her 
death  and  they  did  so  convey,  the  contract 
was  enforceable.  Stewart  v.  Smith  [Cal. 
App.]    91    P    667. 

68.  Plaintiff  entered  home  of  her  grand- 
aunt  under  express  oral  agreement  that  she 
would  by  will,  or  otherwise,  leave  her  all 
her  property.  Plaintiff  did  all  the  work  and 
fully  performed  her  part  of  the  contract,  was 
not  allowed  to  recover  damages  from  the 
administrator  but  could  have  specific  per- 
formance against  the  heirs.  Hall  v.  Getman, 
121  Mo.  App.  630,  97  SW  607. 

69.  Complainant  took  care  of  and  sup- 
ported sister  under  parol  contract  that  she 
should  have  all  her  property  at  her  death. 
Tlie  sister  duly  made  her  will  to  tliat  effect, 
but  it  was  impliedly  revoked  by  her  mar- 
riage and  the  birth  of  issue.  Grindling  v. 
Rehyl,  149  Mich.  641,  14  Det.  Leg.  N.  572, 
113   NW   29i0. 

70.  Parties  in  consideration  of  surrender 
of  child  agreed  to  accept  duties  of  parents 
to  the  child  and  that  it  should  have  all  the 
rights  of  inheritance  of  a  lawful  child. 
Chehak  v.  Battles,  133  Iowa,  107,  110  NW 
330. 

71.  Where  the  mortgage  was  by  absolute 
deed  and  collateral  written  agreement  to 
recovery,  the  right  to  redeem  was  lost 
under  parol  agreement  where  mortgagor 
had  received  the  benefits  he  was  entitled  to 
and  there  had  been  long  delay  and  mortgagee 
had  taken  possession.  Ferguson  v.  Boyd 
[Ind.]    81   NE   71. 

72.  Defendant  led  plaintiff  to  believe  that 
he  had  signed  a  contract  for  sale  of  mining 
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Parol  gifts  of  land.^^^  ^  ^-  ^-  ^^^^ — Parol  gifts  unaccompanied  by  possession  are 
utterly  void,"^  but  they  will  be  upheld  in  equity  where  the  donee  has  gone  into  pos- 
session and  made  permanent  improvements  '^*  of  substantial  value  during  life  time 
of  donor  and  with  his  acquiescence/^  or  where  donee  was  induced  to  forego  a  bene- 
fit,"^ or  where  the  denial  of  relief  would  operate  as  a  fraud  on  the  donee.'^'^  The  parol 
gift  of  land  must  be  shown  by  clear  and  unequivocal,  though  not  necessarily  undis- 
puted, evidence,''^  and  improvements  must  be  made  in  reliance  thereonJ^  Posses- 
sion and  valuable  improvements  made  by  a  life  tenant  will  take  both  life  estate  and 
remainder  out  of  statute.®" 

Contracts  not  perforniahle  within  a  year.^^^  "^  ^-  ^-  ^®"* — Where  both  parties 
have  fully  performed  an  oral  contract  to  extend  a  mortgage  ®^  or  of  employment,^- 
neither  can  afterwards  allege  its  invalidity.  Part  performance  will  not  always 
validate  an  oral  contract.®^ 

Contracts  for  sale  of  goods.^^^  "^  ^-  ^-  ^^^^ — If  there  has  been  no  change  of  physi- 
cal possession,  the  sale  is  within  the  statute,®*  but  an  actual  change  of  possession, 
though  not  consented  to,  will  take  the  sale  out  of  the  statute.®^ 

§  11.  Operation  and  effect  of  statute.^^^  '^  ^-  ^-  ^^^'^ — The  law  of  the  state 
where  the  oral  contract  was  made  determines  whether  the  statute  applies  or  not.®^ 


claims,   and   the   latter   acted   on   such   belief. 
Ferguson   v.  Blood    [C.   C.  A.]    152   F   98. 

73.  Defendant  in  ejectment  claimed  to  hold 
land  under  parol  gift  from  plaintiff's  tes-ta- 
tor  who  remained  in  possession  and  paid 
taxes  until  his  death.  Wood  v.  Praul,  217 
Pa.    293,    66   A  528. 

74.  Donee  went  into  possession,  paid  no 
rent,  paid  taxes,  and  erected  a  substantial 
home  for  himself.  Beving-ton  v.  Bevington, 
133  Iowa,  351,  110  NW  840.  Son  took  pos- 
ses.sion  of  160  acres  under  parol  gift  from 
father  and  held  and  paid  taxes  for  nine  years, 
until  his  death.  Sires  v.  Melvin  [Iowa]  113 
NW    10'6. 

7.'>.  The  improving  of  two  city  lots  by  re- 
pairing fence  and  planting  a  few  fig  trees 
and  rose  bushes  if  not  to  exceed  $10  in 
value  did  not  take  a  parol  gift  out  of  the 
statute.  The  building  of  a  woodshed  and 
chicken  house  after  donor's  death  was  im- 
material. Hutcheson  v.  Chandler  [Tex.  Civ. 
App.]    104   SW   434. 

76.  Defendant's  ward  orally  agreed  with 
complainant,  if  he  would  continue  in  part- 
nership, to  buy  him  a  liome  near  the  place 
of  business  wlilch  he  should  live  in  rent  free 
until  the  ward's  death,  and  then  it  sliould 
become  the  sole  property  of  complainant. 
Buhler  v.  Trombly,  139  Mich.  557,  102  NW  647, 
10i8   NW  343. 

77.  Niece  accepted  offer  of  uncle  of  house 
and  lot  made  to  induce  her  to  live  near  him, 
and  lived  in  tlie  same  three  years  before  the 
uncle's  death  when  arrangements  had  nearly 
been  completed  for  the  conveyance  of  the 
lot.      White  V.  Poole  [N.  H.]   65  A  255. 

78.  Gift  of  fee  simple  shown  by  facts  of 
possession,  rent  free,  erection  of  permanent 
improvements,  relationship  of  parties,  and 
declarations  of  deceased.  Bevington  v.  Bev- 
ington, 133  Iowa,   351,  110  NW  840. 

70.  Evidence  that  complainant  moved  on 
land  at  her  brother's  request,  which  he  said 
he  would  give  her  for  a  home,  and  would 
give  her  a  deed,  that  until  such  time  she  was 
to  give  one-third  of  che  crops,  that  it  was 
not  certain  what  estate  she  was  to  have  or 
when   the   conveyance   was   to  be   made,   and 


that  she  only  expended  $150  on  tlie  premises 
was  insufficient  to  establisli  the  gift.  Logue 
V.   Langan    [C.   C.   A.]    151    F   455. 

80.  Gift  must  be  immediate  and  absolute 
and  proved  by  clear  and  unequivocal  evi- 
dence. Here  failure  to  prove  gift  of  land  to 
one  for  life,  with  remainder  to  her  cliildren. 
Sombest  v.  Wall  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.    498,    102    SW    147. 

81.  The  agreement  to  extend  a  mortgage 
for  more  than  one  year  is  valid,  though  no 
consideration  was  expressed,  w^here  the  same 
was  fully  performed  by  the  mortgagor,  and 
will  prevent  the  statute  of  limitations  from 
barring  a  foreclosure.  Trudeau  v.  Germann 
[Minn.]   112  NW  281. 

82.  Oral  contract  for  employment  for 
more  than  one  year  had  been  voluntarily 
performed  by  both  parties,  and  had  been 
orally  renewed,  and,  though  originally  un- 
enforceable, it  fixed  the  rate  of  compensa- 
tion. Schrader  v.  Fraenckel,  117  App.  Div. 
97,   102   NYS   335. 

sa.  Oral  contract  of  employment  for  one 
year,  to  begin  at  a  future  date,  ineffective 
though  part  performed.  San  Antonio  L.  & 
P.  Co.  v.  Moore  [Tex.  Civ.  App.]  19  Tex.  Ct. 
Rep.  412,  101  SW  867.  Under  parol  contract 
of  leasing  which  required  lessee  to  seed, 
evidence  was  admissible  to  show  that  he  had 
done  the  required  seeding,  in  an  action  to 
evict  him.     Jones  v.  Com.    [Ky.]   104  SW  782. 

84.  Where  subject  of  sale  is  in  possession 
of  the  vendee  as  Isailee,  the  mere  oral  agree- 
ment for  sale  does  not  work  a  change  of 
possession  and  take  case  out  of  the  statute. 
Silkman  Lumber  Co.  v.  Hunholz  [Wis.]  112 
NW   1081. 

85.  On  sale  of  saloon  furniture,  vendor  re- 
fused to  deliver  possession  until  paid,  but 
the  purchaser  took  possession  during  the 
former's  absence,  which  was  afterwards  ac- 
quiesced in,  and  was  in  effect  an  actual  de- 
livery. Freyberg  v.  Los  Angeles  Brew.  Co. 
[Cal.  App.]    88  P   378. 

86.  Contract  for  sale  of  35,000  barrels  of 
cement  at  over  $1  a  barrel  not  within  Il- 
linois    statute     where     contract     waiS     made. 
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The  statute  does  not  apply  to  declarations  ^"  or  waivers.®^  The  statute  has  no  ap- 
plication where  an  oral  contract  has  been  fully  performed  on  both  sides,®^  neither 
can  the  benefit  of  the  statute  be  claimed  by  strangers  to  the  contract.^"  A  modifi- 
cation of  a  contract  need  not  be  in  writing  where  the  original  was  not  required  to 
be  in  writing,^^  and  that  part  was  reduced  to  writing  does  not  prevent  the  admission 
of  parol  evidence  to  show  the  whole  agreement.^-  But  when  a  contract  is  required 
to  be  in  writing,  it  cannot  be  enforced  unless  all  the  terms  are  reduced  to  writing.^^ 
It  cannot  be  varied  by  parol  evidence  ^*  except  to  show  a  modification  of  a  detail  of 
performance/^  but  parol  evidence  may  be  resorted  to  to  show  the  situation  of  the 
parties  and  the  circumstances  under  which  the  writing  was  made.^''  Though  a 
contract  is  unenforceable,  certain  provisions  may  be  binding,^"  as  that  fixing  the 
rate  of  compensation,^^  and  where  fully  performed  one  may  have  a  right  to  recover 
the  compensation,'*^  or  to  recover  on  an  implied  contract  for  the  consideration  fur- 
nished ^  or  the  improvements  made.-     An  oral  promise  to  devise  in  consideration  of 


Jenkins    &   Reynolds   Co.    v.    Alpena   Portland 
Cement   Co.    [C.    C.   A.]    147    F    641. 

87.  A  married  woman  told  plaintiff  tliat  he 
might  treat  as  signed  by  her  any  notes  to 
which  her  name  was  signed  by  her  husband, 
and  was  bound  thereby,  as  it  was  not  a 
promise  to  do  or  perform  anything.  Arnold 
V.  Hopper   [Kan.]    91  P  76. 

88.  Parol  extension  of  time  of  closing 
written  contract  for  sale  of  land.  Kissack 
V.   Bourke,   224   111.    352,   7&  NE   619. 

89.  Contract  to  extend  a  mortgage.  Tru- 
deau  V.  Germann  [Minn.]  112  NW  281.  An 
oral  promise  within  the  statute  cannot  be 
avoided  after  performance.  Blackwell  v. 
Blackwell  [Mass.]  81  NE  910.  Contract  for 
services  for  more  than  one  year.  Schrader 
V.   Fraenckel,   117  App.   Div.   97,  102  NYS  335. 

90.  Telegraph  company  cannot  have  bene- 
fit of  statute  in  suit  for  failing  to  deliver  a 
message  sent  bj'  plaintiff  accepting  an  offer 
for  sale  of  property  from  another  party. 
Purdom  Naval  Stores  Co.  v.  Western  Union 
Tel.   Co.,   153   F   327. 

91.  Contract  for  manufacture  and  sale  of 
logs  into  lumber.  Wisconsin  Sulphite  Fibre 
Co.  V.  Jeffris  Lumber  Co.   [Wis.]   Ill  NV\^  237. 

92.  Customer  verbally  engaged  broker  to 
buy  and  sell  stocks  and  received  from  him 
an  unsigned  ticket  setting  out  the  agree- 
ment.    Picard    v.    Beers    [Mass.]    81    NE    246. 

93.  Here  construed  to  be  a  written  con- 
tract, and  not  the  reduction  of  a  previous 
oral  contract  co  writing,  and  proper  to  re- 
ject evidence,  of  variance.  Gate  City  Cot- 
ton Mills  V.  Cherokee  Mills  [Ga.]  57  SE  320. 
Contract  not  to  be  performed  within  one 
year.  Hamilton  v.  Miller  Brew.  Co.,  125  Mo. 
App.   579,   102  SW  1088. 

94.  Deed  conveying  rights  to  Indian  allot- 
ments of  land.  Taylor  v.  Southerland  [Ind. 
T.]  104  SVt'  874.  See,  also.  Evidence,  §  5, 
9    C.    L.    1228. 

95.  Lease  of  coal  lands  under  which  lessor 
was  to  be  supplied  with  coal  and  pay  the 
lessee  on  the  fifteentli  of  the  following  month 
modified  by  oral  agreement  to  advance  money 
to  be  repaid  by  subsequent  delivery  of  coal. 
Atchison,  etc.,  R.  Co.  v.  Hurley  [C.  C.  A.]  153 
F  503. 

96.  Where  across  a  bill  for  printing  post- 
ers for  Michaels  was  written  "Guaranteed. 
Belcher,"  it  was  shown  that  Michaels  was 
indebted  to  plaintiff  who  declined  to  de- 
liver   the    posters   without   a   guaranty    from  ' 


defendant.  Great  Western  Printing  Co.  v. 
Belcher   [Mo.  App.]   104  SW  894. 

97.  The  provisions  with  respect  to  re- 
pairs amount  to  rent,  and  as  to  time  for 
termination  in  a  void  parol  lease  for  more 
than  one  year,  were  binding  on  the  parties. 
Ray  V.  Blackman,  120  Mo.  App.  497,  97  SW 
212. 

98.  Oral  contra<;t  for  services  for  more 
than  one  year  fullj-  performed  by  employe. 
Schrader  v.  Fraenckel,  117  App.  Div.  97,  102 
NYS  335. 

99.  One  gave  services  under  parol  con- 
tract to  make  a  will.  The  will  though  made 
was  impliedly  revoked  by  marriage  of  tes- 
tatrix and  birth  of  issue.  Grindling  v.  Rehyl, 
149    Mich.    641,    14   Det.    Leg.    N.    572,    113   NW 

290.  Land  conveyed  pursuant  to  verbal  con- 
tract, and  may  recover  price.  Knight  v. 
Collings,   227    111.    348,    81    NE    346. 

1.  But  no  right  of  action  on  oral  con- 
tract to  pay  bonus  at  end  of  term  of  em- 
ployment. Price  V.  Press  Pub.  Co.,  117  App. 
Div.  854,  103  NYS  296.  Plaintiff  having  per- 
formed services  for  her  greataunt  on  oral 
promise  that  she  should  have  all  her  prop- 
erty, on  the  latter's  dying  without  a  will, 
plaintiff  might  maintain  quantum  meruit  for 
her  services.  Hall  v.  Getman,  121  Mo.  App. 
630,  97  SW  607.  Plaintiff  conveyed  land  to 
defendant,  his  sister,  on  oral  agreement  that 
she  should  reconvey  to  him  if  he  returned 
from  sea  and  so  requested,  and  he  was  en- 
titled to  recover  the  value  of  the  property 
so  conveyed.     Cromwell  v.  Norton,  193  Mass. 

291,  79  NE  433.  Under  Rev.  St.  §  3744,  re- 
quiring contracts  made  on  behalf  of  the 
government  to  be  in  writing,  an  oral  direc- 
tion of  an  officer  to  a  contractor  to  prepare 
tugs  and  lighters  and  be  ready  to  do  lighter- 
age for  vessels  expected  to  arrive  shortly, 
followed  by  his  getting  the  tugs,  was  not  a 
valid  contract.  Johnston  v.  U.  S.,  41  Ct.  CI. 
76. 

2.  Void  oral  lease  of  farm  for  five  years. 
At  end  of  four  years  tenant  was  dispos- 
sessed, but  was  allowed  $99.92  for  the  value 
of  permanent  improvements  which  he  had 
made.  Poole  v.  Johnson  [Ky.J  101  SW  955. 
Purchaser  under  oral  contract  for  sale  of 
land  may  recover  price  paid  and  value  of 
improvements  he  had  made  where  the  ven- 
dor's title  was  defective.  Burleson  v.  Tia- 
nin  [Tex.  Civ.  App.]  100  SW  350. 
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services  though  within  the  statute,  is  admissible  to  rebut  the  presumption  that  the 
services  were  gratuitous  and  raise  an  implied  contract.^  A  subsequent  new  contract 
may  be  enforceable  notwithstanding  the  existence  of  a  prior  invalid  oral  contract.* 
§  12.  Pleading  and  proof. ^^^  ^  ^-  ^-  ^^^° — The  law  of  the  state  where  the  con- 
tract was  made  controls  both  in  the  state  ^  and  the  Federal  courts.®  "Where  a  plead- 
ing sets  up  a  contract  which  is  required  to  be  in  writing  to  be  valid,  it  will  be  pre- 
sumed to  be  in  writing  '^  unless  the  contrary  affirmatively  appears,^  and  it  will  be 
sustained  on  demurrer.''  But  where  the  pleading  shows  on  its  face  that  there  ia- 
either  no  writing  ^°  or  an  insufficient  writing,"  it  is  demurrable  or  may  be  stricken 
out  on  motion.^^  A  failure  to  argue  demurrer  will  not  waive  defense.^^  The  de- 
fense may  be  shown  under  a  denial  of  the  contract "  or  under  the  general  issue.^'^ 
Failure  to  object  to  evidence  of  the  oral  contract  ^®  or  an  oral  admission  on  argu- 
ment does  not  waive  the  defense."  But  so  far  as  the  answer  admits  the  contract  ^* 
it  waives  the  statute.^® 

FRAUDULENT   CONVEYANCES. 


§  1.      The   Frand    and    Its    Elements    (1509). 

Bulk  Sales  (1510).  Consideration  (151.1). 
Retention  of  Possession  or  Apparent  Title 
(1'5130.  Reser\'ation  of  Benefits  and  Result- 
ing- Trusts  (1513').  Fraudulent  Intent  and 
Evidence  of  Fraud  (1514).  Fraud  in  the 
Grantee  and  Notice  to  Him  of  Fraud   (1515). 


Relationship  of  the  Parties  (1517).  Pref- 
erence to  Creditors   (1518). 

§  2.     Validity   and    Effect    (1519). 

§  3.      Who    3Iay    Attack    (1520). 

§  4.  Rights  and  Liabilities  of  Persons. 
Claiming  under  a  Fraudulent  Grantee   (1520). 

§   5.      Extent    of   Grantee's    Liability    (1521). 

§  6.      Remedies     of     Creditors     (1521). 


3.  In  re  Taylor's  Estate  [Wis.]  Ill  NW 
229. 

4.  A  void  oral  contract  of  employment  for 
one  year,  to  begin  at  a  future  date,  is  not  en- 
forceable, but  a  request  made,  after  the  em- 
ployment had  begun,  to  continue  the  work 
under  the  contract,  vi^hich  was  acted  on, 
constituted  a  new  enforceable  contract.  San 
Antonio  L.  &  P.  Co.  v.  Moore  [Tex.  Civ.  App.] 
19  Tex.  Ct.  Rep.  412,  101  SW  867. 

5.  A  contract  to  sell  land  situated  in 
another  state  is  governed  by  the  lex  loci 
contractus,  and  need  not  be  in  writing 
though  so  required  by  the  law  of  the  state 
where  the  land  lies.  Callaway  v.  Prettyman 
[Pa.]  67  A  418. 

6.  Sale  of  35,000  barrels  of  cement  for 
over  $1  per  barrel  not  within  Illinois  statute. 
Jenkins  &  Reynolds  Co.  v.  Alpena  Portland 
Cement  Co.   [C.  C.  A.]   147  F  641. 

7.  Must  set  up  by  answer  or  demur.  Ma- 
loy  V.  Boyett  [Fla.]  43  S  243.  Plea  set  up 
a  contract  with  reference  to  land.  Wilhite 
V.  Skelton  [C.  C.  A.]  149  F  67.  Demurrer 
will  not  lie.  Cape  Girardeau  &  C.  R.  Co.  v. 
Wingerter    [Mo.    App.]    101    SW    1113. 

8.  Contract  with  reference  to  real  estate. 
Rogers  V.  Penobscot  Min.  Co.  [C.  C.  A.]  154 
F  606. 

9.  Petition  did  not  disclose  on  face 
whether  contract  concerning  land  and  one 
not  to  be  performed  within  one  year  was 
written  or  oral.  Belt  v.  Lazenby,  126  Ga. 
767,  56  SE  81.  Contract  to  sell  and  convey 
land,  and  defendant  disabled  himself  from 
performing  by  conveying  to  another.  Mo- 
bley    V.    Lott,    127    Ga.    572,    56    SE    637. 

10.  Stovall  V.  Gardner  [Tex.  Civ.  App.] 
94  SW  217.  Petition  stating  oral  contract 
for  employment  for  one  year  from  date  not 
demurrable.  Bell  Bros.  v.  Aiken,  1  Ga.  App. 
86,  57  SE  1001.  Action  to  recover  compensa- 
tion for  services  as  real  estate  broker. 
Smith  v.  Aultz  [Neb.]  110  NW  1015.  Petition 
showed  an  oral  contract  of  employment  for 


one   year,   beginning  at   a   future   date.     Sto- 
vall V.   Gardner   [Tex.   Civ.   App.]    94   SW  217. 

11.  Contract  of  guaranty  which  failed  to- 
state  a  consideration.  Merritt  v.  Coffin 
[Ala.]  4'4  S  622'.  Appeared  by  the  bill  that 
there  was  an  oral  contract  for  sale  of  land 
and  that  the  only  memorandum  contained  no 
description  of  the  land.  Miller  v.  Burt 
[Mass.]    82    NB    39. 

12.  Plea  in  effect  for  specific  performance 
of  oral  contract  to  sell  land  without  setting, 
up  sufficient  facts  to  show  part  performance. 
Harper  v.   Gorley   [Ga.]    57   SE   695. 

13.  Defendants  were  ready  to  argue  the 
point  if  requested,  but  court  thought  the 
question  could  only  be  raised  by  plea.  Sto- 
vall v.   Gardner    [Tex.   Civ.  App.]    94  SW  217. 

14.  Specific  performance  sought  of  oral 
contract  to  convey  land.  Winders  v.  Hill, 
144  N.  C.  614,  57  SE  456.  Suit  on  contract 
for  sale  of  goods  where  memorandum  stated 
no  price.  Answer  a  general  denial.  Glas- 
gow Mill  Co.  V.  Burgher,  122  Mo.  App.  14,  S'l 
SW  950. 

15.  The  appearance  of  defendant  before 
justice  of  peace  operated  to  raise  the  gen- 
eral issue,  and  thus  let  in  the  defense. 
Schmidt  v.  Rozier,  121  Mo.  App.  306,  98  SW 
791. 

16.  Petition  for  specific  performance  of 
contract  for  sale  of  land  showed  on  face  that 
it  was  an  oral  contract,  and  defendants 
denied  any  contract.  Bradley  Real  Estate 
Co.   v.   Robbins    [Ind.   T.]    103   SW  777. 

17.  Plea  set  up  contract  as  to  land  and 
was  presumed  to  be  in  writing.  Wilhite  v. 
Skelton    [C.  C.  A.]   14-9  F  67. 

18.  Defendant  did  not  plead  statute,  but 
admitted  part  of  oral  modification  to  a  lease 
restricting  the  use  of  land.  Mausert  v. 
Christian  Fergenspan,  68  N.  J.  Eq.  671,  6-4  A 
801. 

19.  Petition  set  up  an  Invalid  contract 
because  not  wholly  In  writing.  Answer 
waived    defense    of    statute    by    pleading    a. 
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The  scope  of  this  topic  is  noted  below.-" 

§  1.  The  fraud  and  its  elements.^^^  "^  ^-  ^-  ^^*^ — A  fraudulent  conveyance  is 
one  made  with  intent  to  hinder,  delay,  or  defraud  creditors  of  the  grantor.^^  The 
conveyance  must  have  been  made  with  intent  to  def  raud,^^  unless  it  is  of  a  character 
denominated  fraudulent  by  law.'^  The  intent  actuating  the  transfer,  therefore, 
and  not  its  effect,  determines  its  validity,^*  though  a  contrary  rule  seems  to  have  been 


different  contract  partly  oral  and  partly 
written.  Hamilton  v.  Miller  Brew.  Co.,  125 
Mo.   App.    579,   102   SW   1088. 

20.  It  includes  all  transfers  by  incum- 
brance or  absolute  conveyance  in  fraud  of 
creditors.  It  excludes  fraud  as  between  the 
parties  (Fraud  and  Undue  Influence,  9  C.  L. 
1475;  Cancellation  of  Instruments,  9  C.  L.  454), 
bona  fides  within  the  meaning  of  the  record- 
ing acts  (see  Notice  and  Record  of  Title,  §  1, 
8  C.  L.  1169),  transfers  in  fraud  of  the  bank, 
rupt  act  (Bankruptcy,  9  C.  L.  343),  fraudu- 
lent transfer  as  ground  for  attachment  (see 
Attachment  9  C.  L.  282),  or  arrest  (see  Civil 
Arrest,  9  C.  L.  570),  respective  rights  of 
partnership  and  individual  creditors  (see 
Partnership,  8  C.  L.  1261),  rights  of  stock- 
holders as  to  fraudulent  transfers  by  corpo- 
ration (see  Corporations,  9  C.  L.  733),  and 
remedies  of  creditors  by  execution  (see  Exe- 
cutions, 9  C  Li.  132'8)  or  in  aid  of  execution 
(see  Creditors'  Suit,  9  C.  L.  849;  Supplemen- 
tary Proceedings.   8   C.   L.   20*46). 

21.  Held  fraudulent:  Conveyance  by  hus- 
band a  few  days  prior  to  general  assignment 
for  benefit  of  creditors  of  stock  of  goods, 
he  remaining  In  possession  and  from  pro- 
ceeds of  sales  repurchasing  in  name  of  wife. 
Bishop  V.  Hibben  Dry  Goods  Co.,  30  Ky.  L.  R. 
725,  99  SW  644.  Sale  by  debtor  of  all  his 
assets,  knowing  of  existence  of  just  claims 
one  of  which  was  about  to  be  reduced  to 
judgment,  held  in  violation  of  Laws  1897, 
§  24,  c.  417,  p.  511,  prohibiting  sales  with 
intent  to  liinder,  delay,  or  defraud  creditors. 
Hall  V.  Frith,  51  Misc.  600,  101  NYS  31. 
Transfer  by  a  husband  to  his  wife  of  all  his 
attachable  property  for  a  nominal  consider- 
ation for  purpose  of  avoiding  attacliments. 
Thomas  W  Fletcher,  153  F  226.  Mortgage 
of  realty  to  sisters,  sale  of  personalty  and 
withdrawal  of  bank  accounts  during  pen- 
dency of  an  action  for  slander.  McCauley 
V.  Shockey  [Md.]  66  A  625.  Conveyance  of 
property  of  large  value  for  nominal  con- 
sideration by  guarantor  under  obligation  to 
pay  amount  of  guaranty.  Carroll  v.  Salis- 
bury [R.  I.]  65  A  274.  Assignment  of  bank 
deposit  amounting  to  $1,000  in  consideration 
of  payment  by  assignee  of  $50,  and  his 
agreement  to  go  on  assignor's  bond  in  a 
criminal  proceeding  and  to  hire  an  attorney, 
held  fraudulent,  assignee  not  going  on  bond 
and  expending  only  $150  and  both  parties 
knowing  tliat  creditor  was  about  to  attach 
deposit.  Goode  v.  Rio  Grande  Sampling  Co. 
[Colo.]  91  P  1105.  Chattel  mortgage  re- 
citing that  it  was  given  for  the  benefit  of 
only  those  creditors  who  would  accept 
its  provisions  within  sixty  days,  such  ac- 
ceptance giving  tile  mortgagor  an  extension 
of  one  year  within  which  to  pay  amount  due, 
held  an  attempt  to  coerce  creditors  to  grant 
such  an  extension  and  therefore  void  as  to 
nonaccepting  creditors  as  hindering  and  de- 
laying collection  of  their  claims.  Wood  v. 
Eldredge,    147   Mich.    554,   14  Det.   Leg.   N.   40, 


111  NW  168.  Transfer  of  property  to  son 
held  to  have  been  in  contemplation  of  the 
bringing  of  an  action  for  slander  against 
the  grantor  and  to  defraud  the  plaintiff  in 
that  action,  the  consideration  claimed  not 
appearing  in  the  deed  and  not  being  sus- 
tained. Blahnik  v.  Barta,  130  Wis.  121,  109 
NW   980. 

Not  fraudulent;  Where  a  landlord  required 
tenant  to  assume  mortgage  on  realty,  same 
not  being  a  lien  on  any  property  owned  by 
latter,  tenant's  creditors  were  not  entitled  to 
its  cancellation  as  fraudulent,  it  not  ap- 
pearing that  landlord  was  attempting  to 
enforce  any  claim  secured  thereby.  Pritz 
V.  Jones,  117  App.  Div.  643,  102  NYS  549. 
Purchase  by  wife  of  insurance  policy  on  life 
of  husabnd  which  had  been  assigned  by  him 
as  security  for  a  debt  and  sold  to  a  third 
person  on  default  of  payment  tliereof.  Lewis 
V.  Palmer,  106  Va.  522,  56  SB  341.  Trust 
deed  given  to  secure  future  as  well  as 
existing  indorsements.  Weaver  v.  Neal,  61 
^V.  Va.  57.  55  SE  909.  Relea.se  of  portion  of 
mortgaged  property  by  mortgagee  and  tak- 
ing of  other  property  in  lieu  thereof.  Well- 
ington V.  Terry  [Colo.]  88  P  467.  Giving 
chattel  mortgage  to  secure  debt  of  another. 
Id.  Mortgage  covering  after-acquired  prop- 
erty given  for  a  sufficient  consideration. 
In   re   Chantler  Cloak  &   Suit  Co.,   151   F   952. 

22.  The  mere  fact  that  the  goods  sold 
were  not  paid  for  by  the  seller,  of  wliich 
fact  the  vendee  had  knowledge  does  not 
render  the  sale  fraudulent  in  tlie  absence 
of  an  intent  to  defraud.  Valdosta  Mercan- 
tile Co.  V.  White  [Fla.]  42  S  633.  Fraudu- 
lent intent  is  necessary,  and  where  the 
debtor  intended  to  apply  proceeds  of  sale  to 
payment  of  creditors,  though  same  was  In- 
sufficient to  pay  all,  the  transfer  is  not 
fraudulent.  Jackson  v.  Citizens'  Bk.  & 
Trust  Co.  [Fla.]  44  S  516.  Creditors  of  a 
person  paying  liens  on  land  of  another  can- 
not subject  land  of  latter  to  payment  of 
their  claims  in  the  absence  of  fraud.  Mann 
V.  Brazie,  61  W.  Va.  613,  57  SE  43.  Assign- 
ment by  corporation  held  to  have  been  with- 
out intent  to  defraud  and  to  enable  it  to  pay 
its  debts.  Van  Slyck  v.  Woodruff,  118  App. 
Div.   47,   103   NYS   139. 

23.  A  voluntary  conveyance  of  all  of 
debtor's  property,  rendering  him  insolvent, 
is  fraudulent  as  to  creditors  under  Civ.  Code, 
§  3432.  Hemenway  v.  Tliaxter,  150  Cal.  737, 
90  P  116.  Under  the  bankruptcy  act  a  pur- 
chase within  four  months  prior  to  the  in- 
stitution of  bankruptcy  proceedings  is  pre- 
sumptively fraudulent.  Dokken  v.  Page  [C. 
C.   A.]    147    F    438. 

24.  An  insolvent  may  sell  his  property 
if  he  acts  in  good  faith  and  without  fraudu- 
lent intent,  though  the  effect  of  the  sale 
is  to  place  the  property  beyond  the  reach 
of  his  creditors.  Pritz  v.  Jones,  117  App. 
Div.  643,  102  NYS  549.  That  the  effect  of  a 
conveyance  was  to  hinder  and  delay  creditors 
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adopted  in  some  states."  It  must  prejudice  the  rights  of  existing  creditors,-*'  un- 
less made  with  intent  to  defraud  future  creditors  as  well.-"  Conveyances  of  exempt 
property,-^  or  in  consideration  of  transfer  to  debtor  of  property  which  he  could 
claim  as  exempt,-^  and  conveyances  to  the  rightful  owner  of  property  held  in  trust,^** 
although  the  trust  may  be  unenforcible  as  against  the  trustee,^^  do  not  prejudice 
creditors  and  hence  are  not  fraudulent.  The  validity  of  a  conveyance  must  be  de- 
termined by  the  law  in  force  at  the  time  of  its  execution.^- 

BiilTc  saJes.^^ '  ^-  ^-  ^^** — At  common  law  a  sale  in  bulk  is  not  prima  facie 
fraudulent,^^  but  statutes  in  most  states  have  materially  altered  this  rule.  The 
weight  of  authority  sustains  the  validity  of  bulk  sale  laws  adopted  in  many  of  the 
states.^*   although  there   is  a   conflict  of   opinion. ^=     The  courts   are  not   in   ac- 


does  not  render  it  fraudulent.  Handlin- 
Buck  Mfg.  Co.  V.  Wendelkin  Const.  Co.  [Mo. 
App.]    101   SW  702. 

25.  Where  prejudice  to  creditors  is  ap- 
parent from  the  face  of  the  instrument,  it 
will  be  declared  fraudulent  Irrespective  of 
the  motives  actuating  the  parties  to  it. 
Chattel  niortg-age  coercing  creditors  desir- 
ing benefits  thereunder  to  accept  its  pro- 
visions which  would  give  mortgagor  an  ex- 
tension of  one  year.  Wood  v.  Eldredge,  147 
Mich.  554,  14  Det.  Leg.  N.  40,  111  NW  168. 
Where  the  effect  of  a  sale  is  to  hinder  and 
delay  creditors,  it  is  void  as  to  them  though 
the  parties  acted  in  good  faith.  Smith  v. 
Birge,    126    111.   App.    596. 

26.  In  a  proceeding  to  set  aside  a  fraudu- 
lent transfer  and  to  subject  land  conveyed 
to  lien  of  judgment,  the  creditor  must  show 
by  evidence  outside  of  proof  of  judgment 
that  the  claim  upon  which  it  was  based 
existed  at  such  a  time  as  to  have  made  him 
a  creditor  when  the  alleged  fraudulent 
transfer  was  made.  Irisb  Vl  Daniels,  100 
Minn.    189,    110   NW    968. 

27.  Constructive  fraud  is  not  sufficient  to 
avoid  a  conveyance  as  to  subsequent  cred- 
itors. Leavengood  v.  McGee  [Or.]  91  P  453. 
Where  fraud  in  a  conveyance  is  established 
as  a  question  of  fact  as  to  existing  creditors, 
the  transaction  is  prima  facie  fraudulent  as 
to  subsequent  creditors.  Voluntary  convey- 
ance of  all  debtor's  property,  rendering  him 
insolvent.  Hemenway  v.  Thaxter,  150  Cal. 
737,    90   P  116. 

28.  Transfer  of  exempt  property  does  not 
constitute  a  fraud  on  creditors.  Stark  v. 
Lamb,  167  Ind.  642,  79  NE  895,  afg.  on  re- 
hearing 78  NE  668;  McCarty  v.  Coffin  [C.  C. 
A.]  150  F  307.  Notwithstanding  intent  to 
defeat  creditors  in  making  transfer.  Hob- 
son  V.  Noel,  30  Ky.  L.  R.  1,  97  SW  388. 
Homestead.  Brunson  v.  Joseph  Rosenheim 
[Ala.]  43  S  31;  South  Omaha  Nat.  Bk.  v.  Boyd, 
79  Ark.  215,  97  SW.288;  Nicholdson  v.  Nes- 
bitt  [Cal.  App.]  88  P  725;  Rothwell  v.  Roth- 
well  [Ky.]  10'4  SW  276;  Bartle  v.  Bartle 
[Wis.]  112  N"^'  471.  Conveyance  of  home- 
stead is  not  a  fraud  notwithstanding  fact  that 
plat  of  homestead  had  not  been  made  and 
filed  at  time  of  transfer.  Citizens'  Sav.  Bk. 
of  Olin  v.  Glick,  134  Iowa,  323,  111  NW  970. 
Law  presumes  that  resident  freeholder  will 
avail  himself  of  right  to  exemption,  and 
where  it  appears  that  debtor  was  a  resident 
fteeholder  of  the  state  and  that  all  property 
owned  by  him  did  not  exceed  $600  in  value, 
equity  will  not  disturb  transfer  thereof  as 
fraudulent.  Stark  v.  Lamb.  167  Ind.  642,  79 
NE  895,  afg.  on  rehearing  78  NE   668. 


29.  Assignment  of  judgment  in  part  con- 
sideration of  a  conveyance  of  land  which 
assignor  at  once  claimed  as  a  homestead  is 
not  fraudulent  as  to  his  creditors  though 
suggested  by  the  assignee  for  the  purpose  of 
defeating  the  former's  creditors.  Thompson 
V.  International  &  G.  N.  R.  Co.  [Tex.  Civ. 
ApT>.]    IS   Tex.   Ct.   Rep.    62'3,   100    SW   197. 

30.  Conveyance  of  property  wrongfully 
withheld  to  the  rightful  owner  cannot  oper- 
ate as  a  fraud  upon  the  creditors  of  the 
grantor  irrespective  of  his  intent  in  making 
the  transfer.  Property  purchased  by  hus- 
band ■with  money  of  wife,  title  being  taken 
in  husband.  Hunt  v.  Doyal  [Ga.]  57  SE  489. 
Transfer  to  a  grantee  who  already  owned 
the  property  is  not  in  fraud  of  creditors 
though  induced  by  threats  of  criminal  prose- 
cution. McCormick  Harvesting  Mach.  Co.  v. 
Perkins  [Iowa]  110  NW  15.  Assignment  by 
husband  to  wife  of  benefits  due  under  acci- 
dent policy  lield  to  iiave  been  intended  to 
cure  defect  in  policy  making  same  payable  to 
him  instead  of  to  wife,  who  had  procured 
policy  with  her  own  funds.  Weckerly  v. 
Taylor   [Neb.]    110  NW  738. 

31.  Conveyance  of  land  held  in  trxist  by 
the  judgment  debtor  does  not  constitute  a 
fraud  on  creditors  though  as  against  him 
the  trust  may  have  been  unenforcible.  Land 
conveyed  to  debtor  under  parol  trust.  Smith 
v.    Ellison,    80   Ark.    447,    97    SW   666. 

32.  Where  under  the  law  at  the  time  of 
a  conveyance  it  could  not  be  declared  fraud- 
ulent solely  because  it  was  voluntary,  a 
subsequent  amendment  could  not  affect  it. 
Hawley  v.  Harrington    [Cal.]    92  P  177. 

33.  May  constitute  a  badge  of  fraud. 
Houck  V.   Christy    [C.   C.  A.]    152   F  612. 

34.  Acts  1903,  p.  92,  held  valid.  Taylor  v. 
Folds  [Ga.  App.]  58  SE  683.  Act  March  28, 
1905,  P.  L.  62,  held  constitutional.  Feingold 
V.  Steinberg,  33  Pa.  Super.  Ct.  39.  Does  not 
deny  equal  protection  of  the  law  because  ap- 
plying only  to  sales  of  a  "stock  of  merchan- 
dise and  fixtures."  Wilson  v.  Edwards,  32 
Pa.  Super.  Ct.  295.  Is  not  an  unwarranted 
infringement  of  liberty  or  of  the  right  to  ac- 
quire, possess,  protect,  and  dispose  of  prop- 
erty. Spurr  V.  Travis,  145  Mich.  721,  13  Det. 
Leg.  N.  598,  108  NW  1090;  "Wilson  v.  Ed- 
wards, 32  Pa.  Super.  Ct.  295.  Does  not  deny 
equal  protection  because  not  applying  to 
merchants  having  no  creditors  or  to  persona 
of  other  callings.  Spurr  v.  Travis,  145  Mich. 
721,  13  Det.  Leg.  N.  598,  108  NW  li090.  Does 
not  authorize  deprivation  of  property  with- 
out due  process  of  law.  Young  v.  Lemieux, 
79  Conn.  434,  65  A  436>,600.  Act  1905  entitled 
"An  act  relative  to   the  sale   in   bulk  of   the 
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cord  as  to  whether  noncompliance  with  the  law  raises  a  conclusive  ^®  or  a  rebuttable 
presumption  of  fraud,  or  renders  the  sale  void  or  merely  voidable/'''  but  in  any 
event  the  property  may  be  levied  on  as  that  of  the  grantor.^®  "\Miere  the  transfer  is 
voidable  merely,  bona  fide  purchasers  may  take  title  superior  to  the  creditors  of  the 
grantor.^^  "What  transfers  come  within  the  operation  of  the  act  is  a  matter  of 
construction.*"  It  has  been  held  to  apply  to  a  preferential  transfer,*^  although  a 
contrary  rule  has  been  adopted  in  Louisiana  where  the  transfer  is  made  to  the 
wife,*-  and  it  has  been  held  not  to  apply  to  chattel  mortgages  operating  to  create  a 
lien  only,*^  or  to  transfers  between  partners.**  Being  in  derogation  of  the  common 
law,  bulk  sale  laws  must  be  strictly  construed.*^  A  conveyance  void  under  the  act 
may  be  attacked  by  any  creditor,*^  and  the  vendee  does  not  acquire  a  lien  on  the 
property  for  the  amount  paid  therefor  by  him.*^  The  question  as  to  whether  the 
purchaser  has  made  the  inquiry  required  by  the  act  is  for  the  jury.*^ 

Consideration.^^  ^  '^^  ^-  ^^*® — A  valuable  consideration  is  necessary  to  sustain 
a  conveyance   as   against   creditors.*^     A  voluntary   conveyance   is   presumptively 


whole,  or  a  large  part  of  a  stock  of  merchan- 
dise and  fixtures,  or  merchandise  or  fixtures, 
not  in  the  ordinary  course  of  business; 
providing  certain  requirements  therefor,  im- 
posing certain  duties  upon  the  seller  and 
making  their  violation  a  misdemeanor,"  held 
to  express  its  subject  in  tlie  title.  Wilson  v. 
Edwards,  32  Pa.  Super.  Ct.  295. 

35.  See  7  C.  L.  1844,  note. 

36.  Bulk  sale  Act  1905,  providing  that 
sales  not  in  compliance  tlierewith  "shall  be 
deemed  fraudulent  and  voidable  as  against 
creditors  of  the  seller,"  does  not  merely  cast 
burden  of  proving  good  faith  on  purchaser 
but  renders  such  sales  voidable  at  option 
of  creditors.  Wilson  v.  Edwards,  32  Pa. 
Super.   Ct.    295-. 

37.  Noncompliance  with  the  bulk  sale  law 
renders  the  transfer  voidable  merely  and  not 
absolutely  void.  Kelley-Buckley  Co.  v.  Cohen 
[Mass.]    81    NE    297. 

38.  No  title  passes  where  the  sale  is  not 
in  compliance  with  the  law,  and  property 
may  be  levied  on.  Parham  &  Co.  v.  Potts- 
Thompson  Liquor  Co.,  127  Ga.  303,  56  SE  460. 
To  levy  on  goods  as  property  of  debtor  and 
in  response  to  sheriff's  rule  to  interplead  to 
aver  facts  which  make  sale  fraudulent  and 
voidable  is  an  appropriate  proceeding  to  in- 
validate a  sale  in  bulk  under  act  of  1905. 
Wilson  V.  Edwards,   32   Pa.   Super.  Ct.   295. 

39.  Where  a  grantor  and  a  grantee 
fraudulently  pretended  to  have  complied 
with  the  bulk  sale  law,  sending  out  notices 
to  about  half  the  creditors,  informing  a 
small  creditor  wiio  had  received  notice  from 
the  grantor  and  had  been  informed  that  the 
law  liad  been  complied  with  and  who  there- 
upon loaned  money  to  the  grantor  secured 
by  a  chattel  mortgage  given  on  the  stock 
by  the  grantee,  was  held  to  have  rights 
therein  prior  to  the  creditors.  Kelley- 
Buckley  Co.  V.  Cohen   [Mass.]   81  NE  297. 

40.  The  sale  of  the  whole  of  a  stock  of 
trade  of  an  independent  business  is  within 
the  statute.  Sale  of  a  drug  stock  and  fix- 
tures conducted  independent  of  a  general 
store.  Young  v.  Leniieux,  79  Conn.  434,  65 
A  436,  600.  Bar  fixtures,  safes,  desks,  cash 
registers,  etc.,  used  in  connection  with  a 
business,  are  part  of  a  "stock  of  goods,  wares 
and  merchandise"  within  act  of  1903  (Acts 
1903,  p.  93).  Parham  &  Co.  v.  Potts-Thomp- 
son Liquor  Co.,  127  Ga.  303,  56  SE  460.     Sale 


of  stock  of  goods  and  business  by  a  saloon 
keeper  holding  a  lease  from  year  to  year  so 
long  as  he  bouglit  beer  from  his  landlord 
111  Id  not  Avithin  the  bulk  sale  law^.  La'ws 
1904,  p.  1385.  Pritz  v.  Jones,  117  App.  Div. 
643.    102    NTS   549. 

41.  Applies  to  transfer  in  bulk  in  full  or 
partial  payment  of  a  debt.  Sampson  v.  Bran- 
don Grocery  Co.,   127  Ga.   454,  56   SE  488. 

42.  Bulk  sales  Islw  has  no  application  to 
a  preferential  transfer  to  liis  wife  by  an  in- 
solvent debtor.  Does  not  apply  to  wife  re- 
ceiving goods  by  dation  en  paiement  in  resti- 
tution of  her  paraphernal  property  received 
and  alienated  by  him.  Compton  v.  Deitlein, 
118  La.   360,  42   S  964. 

43.  Cliattel  mortgage  is  not  a  "sale,  trans- 
fer or  assignment"  within  the  bulk  sale  law. 
as  it  does  not  operate  as  a  sale  or  assignment 
but  merely  secures  a  lien  to  the  mortgagee 
on  the  property  covered.  Hannah  v.  Richter 
Brew.  Co.  [Mich.]  14  Det.  Leg.  N.  393,  112 
N-W  713. 

44.  A  sale  by  one  partner  of  his  interest 
in  a  mercantile  business  to  his  copartners  is 
not  witliin  the  act.  Taylor  v.  Folds  [Ga. 
App.]    58  SE  683. 

4.5.     Taylor  v.  Folds    [Ga.  App.]    58  SE  683. 

46.  A  creditor  as  to  whom  tlie  sale  is  void- 
able need  not  obtain  the  co-operation  of  otlier 
creditors  but  may  liimself  attack  it.  Wilson 
V.    Edwards,    32    Pa.    Super.    Ct.    295. 

47.  Farrar  v.  Lonsby  Lumber  &  Coal  Co. 
[Mich.]    14  Det.  Leg.  N.   386,   112  NW  726. 

48.  Feingold  v.  Steinberg,  33  Pa.  Super. 
Ct.  39. 

49.  McCauley  v.  Sliockey   [Md.]    66  A.   625. 

Consideration  sufficient:  Transfer  in  con- 
sideration of  advances  made  to  liquidate  In- 
debtedness constituting  a  lien  on  property 
held  valid  as  to  subsequent  creditor.  Sentel 
V.  Jennings,  123  111.  App.  469.  Setting  aside 
judgment  in  sequestration  proceeding  brought 
by  wife  to  recover  alimony  held  suflacient 
consideration  for  assignment  of  fund  se- 
questered. Tisdale  v.  Rider.  104  NTS  77. 
Conveyances  based  on  partition  agreement 
and  in  settlement  of  moneys  misapplied  by 
an  executor  held  based  on  a  sufficient  con- 
sideration. Perkins  v.  Gibbs  [C.  C.  A.]  153 
F  952.  Conveyance  made  in  consideration 
of  a  promise  to  marry  by  a  solvent  grantor 
is  valid  as  against  subsequent  creditors. 
Huntress  v.  Hanley  [Mass.]  80  NE  946.     Con- 
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fraudulent  as  to  existing  creditors/^  and  this  is  especially  true  when  the  grantor 
is  insolvent/^  but  it  is  not  void  as  to  subsequent  creditors  in  the  absence  of  an 
actual  intent  to  defraud  them.^-  A  voluntary  conveyance  is  not  necessarily  fraudu- 
lent if  the  grantor  retains  sufficient  property  to  satisfy  his  debts,^^  hence,  a  husband 
may  make  reasonable  provision  for  his  family  ^*  though  he  afterwards  becomes  in- 


veyance  to  wife  in  consideration  of  payment 
by  her  of  husband's  debts  which  exceeded 
value  of  land  held  valid  as  against  subse- 
quent creditors  of  latter.  Farmers'  &  Mer- 
chants' Irr.  Co.  V.  Brumbaugh  [Neb.]  110  NW 
663.  Conveyance  made  in  consideration  of 
advances  by  wife  for  family  support  from 
her  professional  earnings  lield  based  on  a 
sufficient  consideration,  though  under  the 
law  she  was  jointly  liable  for  such  support. 
Aultman  Engine  &  Thresher  Co.  v.  Greenlee, 
13'4  Iowa,  368,  111  NW  1007.  Deed  from 
solvent  husband  to  wife  in  consideration  of 
pre-existing,  bona  fide  debt  held  based  on 
sufficient  consideration,  the  debt  being  ade- 
quate to  the  amount  conveyed.  Sawyer  v. 
Metters  [Wis.]  113  NW  682.  That  debt  due 
wife  was  for  advances  made  by  her  to  hus- 
band from  her  own  earnings  during  mar- 
riage does  not  render  consideration  inade- 
quate because  such  earnings  belonged  to 
husband,  as  while  solvent  he  could  make  a 
gift  of  same  to  her,  and  having  done  so  sub- 
sequent advances  therefrom  to  him  consti- 
tuted a  debt.  Id.  Assignment  of  trade 
mark  by  corporation  In  consideration  of  sum 
of  $1,500  and  agreement  to  pay  indebtedness 
of  $4,250  held  adequate,  though  same  was 
afterwards  sold  by  assignee  for  $10,500,  the 
business  of  the  corporation  having  been  pre- 
viously conducted  at  a  loss  and  the  trade 
mark  having  subsequently  sold  to  a  repre- 
sentative of  attacking  creditor  at  a  receiv- 
er's sale  of  assets  of  original  assignor  for 
only  $100'.  Van  Slyck  v.  Woodruff,  118  App. 
Div.  47,  IDS  NYS  139.  Deed  to  wife  in  con- 
sideration of  continuance  of  pending  divorce 
suit  and  dissolution  of  injunction  restraining 
husband  from  disposing  of  property,  deed  to 
be  delivered  in  escrow  and  wife  to  resume 
coliabitation  so  long  as  husband  refrained 
from  intoxicants  and  supported  her,  upon  con- 
dition broken  deed  to  be  delivered  to  her, 
held  not  voluntary,  even  as  to  portion  in  ex- 
cess of  what  wife  could  have  recovered  as 
alimony.  Pippin  v.  Tapia  [Ala.]  42  S  545. 
Evidence  held  to  show  payment  of  consider- 
ation in  notes  whicli  liad  been  transferred  to 
a  bona  fide  purchaser.  Gumbel  &  Co.  v. 
Kyan,  118  La.  606,  43  S  251. 

Insufficient:  Transfer  by  a  husband  to  his 
wife  in  consideration  of  her  agreement  to 
substitute  lier  name  in  lieu  of  his  on  a 
note  payable  by  him  sliortly  after  held  with- 
out sufficient  consideration.  Thomas  v. 
Fletcher,  153  F  2'2i6.  Money  received  by  a 
wife  in  consideration  of  her  joining  in  con- 
ti-act  for  sale  of  land  held  to  have  been  with- 
out consideration.  Sharff  v.  Hayes,  132  Iowa, 
609,  110  NW  24.  Where  wife  contributed  less 
tha,n  a  third  of  the  consideration  for  prop- 
perty  taken  in  name  of  husband,  exchanging 
same  for  other  property  in  name  of  wife 
eleven  years  after,  tield  fraudulent.  Ahler- 
Ing's  Ex'r  v.  Speckman,  3'0  Ky.  L.  R.  940,  99 
SW  973.  Evidence  held  sufficient  to  show 
that  conveyance  was  voluntary.  Hemenway 
v.  Thaxter,  150  Cal.  737,  90  P  110,  E^videnco 
held    to    show    inadequacy    of    consideration. 


same  amounting  to  only  a  third  of  value  of 
land  conveyed.  Soutliern  Bank  of  Fulton  v. 
Nichols.  202  Mo.  309,  100  SW  613. 

50.  Though  there  was  no  fraudulent  In- 
tent. Scharff  v.  McGaugh,  205  Mo.  344,  103 
SW  550.  Under  Ky.  St.  1903,  §  1907,  a  vol- 
untary conveyance  is  presumptively  fraud- 
ulent as  to  existing  debts  independent  of  the 
intentions  or  circumstances  of  the  grantor 
or  the  amount  conveyed.  Standifer  v.  Baker 
[Ky.]  101  SW  365.  The  burden  is  upon  the 
grantee  to  show  that,  independent  of  prop- 
erty conveyed,  grantee  had  sufficient  means 
to  satisfy  creditors.  Long  v.  Garey  Inv.  Co. 
[Iowa]  112  NW  550.  A  voluntary  conveyance 
is  void  as  to  existing  creditors.  Allen  v. 
Caldwell,  Ward  &  Co.  [Ala.]  42  S  855;  North 
Penn  Iron  Co.  v.  International  Lithoid  Co., 
217  Pa.  538,  66  A  860.  Voluntary  transfer 
by  an  insolvent  to  his  wife  and  children  of 
policies  of  life  insurance,  made  payable  to 
his  estate,  is  in  fraud  of  creditors  and  may 
bo  set  aside.  Lytle  v.  Equitable  Ins.  Co.  of 
Iowa,  5  Ohio  N.  P.  (N.  S.)  28.  Conveyance 
in  consideration  of  love  and  affection  void  as 
to  existing  creditors.  Heckling  v.  Gehring's 
Ex'r,    30   Ky.    L.    R.    1198,    100'  SW    824. 

51.  A  voluntary  conveyance  by  an  insol- 
vent vests  title  in  the  grantee  subject  to 
prior  incumbrances  and  existing  debts  of 
giantor.  Parks  v.  Worthington  [Tex.  Civ. 
App.]  19  Tex.  Ct.  Rep.  698,  104  SW  921.  A 
voluntary  conveyance  by  an  insolvent  debtor 
is  presumptively  fraudulent.  Richardson  v. 
Richardson.  134  Iowa,  242,  111  NW  934.  A 
voluntary  conveyance  by  an  insolvent 
grantor  is  fraudulent  in  itself.  Hessian  v. 
Patten   [C.  C.  A.]    154  F  829. 

52.  A  voluntary  conveyance  by  a  solvent 
grantor  to  his  child  is  valid  as  against  sub- 
sequent creditors  in  absence  of  evidence  that 
it  was  made  with  intent  to  defraud  them. 
Hessian  v.  Patten  [C.  C.  A].  154  F  829.  Vol- 
untary conveyance  held  not  void  as  to  sub- 
sequent creditors,  all  existing  creditors  being 
secured  and  there  being  no  showing  that 
grantor  anticipated  incurring  future  indebt- 
edness. Allen  V.  Caldwell,  Ward  &  Co.  [Ala.] 
42  S  855.  Evidence  held  insufficient  to  show 
that  deed  was  antedated  so  as  to  make  it  ap- 
pear to  have  been  given  prior  to  date  on 
which  debt  as  to  which  it  was  alleged  to  be 
fraudulent   was    incurred.      Id. 

53.  Voluntary  conveyance  by  solvent 
grantor  to  his  child  is  valid  if  reasonable,  not 
disproportionate  to  the  means  of  the  gran- 
tor, if  he  retain  ample  property  to  pay  exist- 
ing debts,  and  there  is  no  actual  intent  to 
hinder  or  defraud  creditors.  Hessian  v.  Pat- 
ten [C.  C.  A.]  154  F  829. 

54.  Voluntary  conveyance  by  solvent  hus- 
band to  wife  held  not  fraudulent  as  to  cred- 
itors whose  claims  were  not  created  until 
eiglit  or  ten  years  afterward.  Reece  v.  Gold- 
stein [Ky.]  104  SW  963.  A  solvent  husband 
may  make  a  voluntary  conveyance  to  liia 
wife  if  such  conveyance  Is  not  made  in  con- 
templation of  future  indebtedness  and  to 
place  property  beyond  reach  of  future  cred- 
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solvent.''^  As  a  rule  the  burden  of  showing  the  insufficiency  of  the  consideration  is 
on  the  person  attacking  the  conveyance,^^  but  it  has  been  held  that  a  conveyance 
will  be  presumed  to  have  been  voluntary  where  a  valuable  consideration  is  not  ea- 
tablished.^^  Its  adequacy  must  be  determined  as  of  the  time  of  the  transfer.^^  Re- 
citals of  a  consideration  in  the  instrument  do  not  constitute  evidence  of  the  actual 
consideration.^^ 

Retention  of  possession  or  apparent  title.^^^  "^  ^-  ^-  ^^" — It  is  generally  provided 
by  statute  that  chattel  mortgages  ^°  or  sales  of  personal  property  ^^  shall  be  accom- 
panied by  delivery  and  immediate  and  continued  change  of  possession,*^-  or  that  the 
instrument  evidencing  the  transfer  be  recorded,^^  in  order  to  render  the  transaction 
valid  as  to  subsequent  bona  fide  purchasers  *^*  and  creditors.  Independent  of  stat- 
ute, retention  of  possession,  while  evidence  of  fraud,  is  not  necessarily  conclusive.*^^ 

Reservation  of  benefits  and  resulting  trusts.^^^  "^  ^-  ^-  ^^*® — The  reservation  by 
the  transferror  of  some  right  or  benefit,  such  as  the  power  of  disposal  of  mortgaged 
chattels  ^'^  and  the  application  of  the  proceeds  thereof  ^'^  by  the  mortgagor,  renders 


itors.  Clark  v.  Else  [S.  D.]  110  NW  88.  Con- 
veyance by  solvent  husband  to  wife  prior  to 
becoming'  indebted  to  creditor  seeking  to  set 
It  aside  and  with  knowledge  of  such  creditor 
Is  not  fraudulent  as  to  him.  Lowther  v. 
Rader,  102  NTS  929.  A  conveyance  by  a 
husband  to  his  wife  while  free  from  debt 
and  before  engaging  in  a  hazardous  pursuit 
does  not  constitute  a  fraud  under  the  bank- 
rupt act.  In  re  Foss,  147  F  790.  Voluntary 
conveyance  by  a  solvent  husband  to  his  wife 
will  not  be  set  aside  where  it  was  reason- 
able even  to  existing  creditors.  McMunnigal 
V.  Aylor,  204  Mo.  19,  10'2  SW  486.  Money  ex- 
pended by  a  husband  for  the  reasonable  sup- 
port of  his  family  does  not  constitute  a 
fraud  on  creditors^  Payment  of  interest  on  a 
mortgage  on  his  wife's  home  by  a  husband 
and  taxes  and  assessments  thereon  cannot 
be  followed  by  a  creditor  so  as  to  make 
same  a  charge  on  the  land.  Farr  v.  Hauen- 
stein  [N.  J.  Err.  &  App.]  67  A  377,  rvg.  70 
N.  J.  Eq.   635,  62  A  383. 

55.  Where  a  voluntary  conveyance  by  a 
solvent  husband  to  his  wife  was  reasonable, 
his  subsequent  insolvency  not  produced  by 
causes  existing  at  the  time  of  the  transfer 
will  not  invalidate  the  conveyance.  McMun- 
nigal v.   Aylor,   2'04  Mo.    19,   102   SW   486. 

56.  Civ.  Code,  §  2170,  note  and  mortgage 
import  a  consideration  under  §  2169,  al- 
though given  for  an  antecedent  debt.  Bor- 
den V.  Lynch,  34  Mont.  503,  87  P.  609.  In 
the  absence  of  proof  to  the  contrary,  the  con- 
sideration will  be  presumed  to  be  adequate. 
Conveyance  to  wife  in  consideration  of  pre- 
existing debt.  Ilfeld  v.  De  Baca  [N.  M.]  89 
r   244,    overruling  on   rehearing   79   P   723. 

57.  Bennett  v.  Boshold,  123  111.  App.  311. 

58.  Where  consideration  was  adequate  at 
time  of  transfer,  Cact  tliat  property  after- 
ward increased  in  value  does  not  render  it 
Inadequate.  Ilfeld  v.  De  Baca  [N.  M.]  89  P 
244.   overruling   on   rehearing   79   P   723. 

59.  Deed  from  husband  to  wife  reciting 
consideration  of  $1,000.  Bennett  v.  Boshold, 
123  111.  App.  311. 

60.  Under  a  statute  requiring  a  chattel 
mortgagee  to  take  possession  wichin  a  rea- 
sonable time  after  default,  failure  to  do 
so  renders  the  mortgage  fraudulent  per  se. 
And  the  mortgagee's  default  cannoc  be  ex- 
plained.'   Cassell  V.  Deisher   [Colo.]   89  P  773. 

61.  Sale   of   personaUy    is   fraudulent   and 


void  as  to  creditors  without  notice  in  absence 
of  actual  delivery  to  purcliaser.  Lovejoy  v. 
Raymond,  127  111.  App.  519. 

63.  Where  the  evidence  is  confliccing  as 
to  the  extent  to  which  a  purchaser  went  into 
possession,  the  question  as  to  whether  the 
acts  of  the  parties  constituted  an  actual  and 
continued  change  of  possession  is  for  the 
jury.     Seivert  v.  Galvin  [Wis.]   113  NW  680. 

63.  Statutes  intended  for  the  protection  of 
creditors  against  unrecorded  deeds  apply 
only  to  creditors  holding  liens.  Code  1906, 
§  niOo,  was  not  intended  to  protect  general 
creditors.  Moore  v.  Tearney  [W.  Va.]  57  SE 
263. 

64.  To  charge  a  subsequent  purchaser 
witli  want  of  good  faith  under  such  a  statute, 
he  must  be  shown  to  have  had  actual  notice 
of  prior  sale,  or  knowledge  of  such  facts  as 
would  put  a  prudent  rnan  on  inquiry  and 
wliich  if  made  would  have  resulted  in  knowl- 
edge of  prior  sale.  Farmer  v.  Hughes  [Colo.] 
88   P   191. 

65.  Unexplained  possession  of  a  mortga- 
gor after  the  giving  of  the  mortgage,  while 
evidence  of  fraud,  is  noc  conclusive.  East- 
man V.  Parkinson  [Wis.]  113  NW  649.  That 
chattel  mortgagor  remained  in  possession 
and  exchanged  portion  of  mortgaged  prop- 
erty for  other  property  of  the  same  value 
does  not  invalidate  the  morcgage.  Strop  v. 
Hughes,  12'3  Mo.  App.  547,  101  SW  146. 
Whether  chattel  mortgage  allowing  mort- 
gagor to  remain  in  possession  was  intended 
as  a  fraud  on  creditors  held  a  question  for 
the  jury.  Fleisher  Bros.  v.  Hinde,  122  Mo. 
App.  218.  99  SW  25.  Chattel  mortgage  al- 
lowing mortgagor  to  remain  in  possession 
and  requiring  him  to  keep  stock  up  to 
present  standard,  but  containing  no  provi- 
sion allowing  him  to  dispose  of  same  in 
usual  course  of  business  for  his  own  bene- 
fit, held  not  void  on  its  face  as  a  fraud  on 
creditors.      Id. 

66.  Chattel  mortgage  on  lumber,  supplies 
and  manufactured  furniture  by  a  manufac- 
turing concern,  providing  tliat  mortgagor 
should  remain  in  possession  until  default, 
creates  an  implied  reservation  of  power  of 
disposal,  and  is  void  as  to  existing  and 
subsequent  creditors  of  mortgagor.  Albes 
v.  Keith,  Simmons  &  Co.,    [Ala.]    44  S  693. 

67.  Sale      by      mortgagor      of    mortgaged 
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the  transaction  fraudulent.  Transfers  in  trust  for  the  benefit  of  the  transferror 
are  fraudulent  where  the  transferror  retains  any  control  over  the  disposition  of 
the  property  conveyed/^  but  this  rule  has  no  application  to  conveyances  made  pri- 
marily for  the  use  of  the  grantee  in  which  the  reservation  to  the  grantor  is  second- 
ary and  partial.^®  A  transfer  to  a  person  other  than  the  one  paying  the  considera- 
tion therefor  is  presumptively  fraudulent.'^*' 

Fraudulent  intent  and  evidence  of  fraud.^^^  '^  ^-  ^-  '^^*^ — The  question  of  fraud- 
ulent intent  is  one  of  fact  which  may  be  proved  by  circumstantial  evidence.'^  and 
in  ascertaining  such  intent  a  wide  range  of  investigation  is  permitted.'-  The  ex- 
istence of  fraud  will  not  be  presumed  "^  and  must  be  proved  by  a  preponderance  of 


propercy  with  consent  of  mortgag-ee  and  ap- 
plication of  proceeds  to  a  purpose  other  than 
the  liquidation  of  the  niortg'ag'e  debt  renders 
the  mortgage  void  as  to  creditors.  Welling- 
ton V.  Terry  [Colo.]  8S  P  467.  V\naere  chat- 
tel mortgagor  remains  in  possession,  failure 
to  apply  proceeds  of  sale  of  mortgaged 
goods  toward  payment  of  debt  renders  mort- 
gage void,  irrespective  of  intent  to  defraud. 
Fleisher  Bros.  v.  Hinde,  122  Mo.  App.  218,  99 
SW  25. 

68.  A  person  cannot,  as  against  creditors 
either  prior  or  subsequent,  settle  his  prop- 
erty in  trust  for  his  own  use  for  life  and 
over  to  his  appointees  by  will  and  in  de- 
fault of  such  appointment  to  the  use  of  his 
lawful  heirs  in  fee,  and  such  a  trust  is  void 
though  the  instrument  creating  it  expressly 
provides  chat  it  shall  be  irrevocable.  Nolan 
V.    Nolan    [Pa.]    67    A    52. 

69.  Reservation  in  deed  by  an  aged  man 
of  possession  of  property  during  life.  Hes- 
sian v.  Patten    [C.  C.   A.]    154   F  829. 

70.  Presumption  held  overcome  by  evi- 
dence that  real  purchaser  paid  but  a  very 
small  portion  of  the  consideration,  the  bal- 
ance being  paid  by  money  borrowed  on  the 
security  of  the  property  itself.  Colnon  v. 
Buckley,  117  App.  Div.  742,  102  NYS  912. 

71.  Acts  of  grantor  in  asserting  title  and 
doininion  over  property  conveyed  after  its 
conveyance  with  apparent  acquiescence  of 
grantee.  Moore  v.  Tearney  [W.  Va.]  57  SE 
263.  Sale  by  insolvent  to  brother  held 
fraudulent  as  to  creditors,  grantor's,  acts  and 
declarations  after  alleged  conveyance  being 
inc'onsistont  with  transfer  of  title.  McCloy 
V.  Robertson  [Ark.]  102  SW  386.  Transfer 
to  wife  held  fraudulent,  she  having  allowed 
others  to  extend  credit  to  husband  on  faith 
of  apparent  title  in  him.  Citizens'  Sav.  Bk. 
of  Olin  V.  Glick,   134  Iowa,   323,   111  NW  970. 

72.  Evidence  of  fraud:  Sale  by  an  insol- 
vent of  a  large  stock  of  goods  in  bulk  with- 
out invoice  or  appraisement  and  made  In 
haste  is  evidence  of  facts  from  which  jury 
may  infer  fraud.  Irwin  Phillips  &  Co.  v. 
Rule,  124  Mo.  App.  525,  102  SW  32.  Trans- 
fer to  brother  made  a  year  prior  to  bank- 
ruptcy of  grantor,  name  of  grantee  not  be- 
ing inserted  in  deed  until  same  was  pre- 
sented for  record  at  about  a  week  after 
bankruptcy,  during  interim  grantee  having 
made  declarations  inconsistent  with  own- 
ership. Tabor  v.  Arnistrong,  30  Ky.  L.  R. 
93S,  <10  SW  957,  rehearing  denied  [Ky.] 
101  SW  30'5. 

Xot  evidence  of  fraud:  Mere  failure  to  re- 
cord voluntary  deed  is  not  of  itself  evidence 


of  fraud,  and  when  consistent  with  good  in- 
tentions no  bad  motive  ■5\'ill  be  attributed  to 
grantee.  Allen  v.  Caldwell,  Ward  &  Co. 
[Ala.]  42  S  855.  A  recital  that  mortgage 
was  given  in  good  faith  without  intent  to 
defraud  creditor.s  is,  standing  alone,  without 
force,  an  adequate  consideration  having  in 
fact  been  paid.  Strop  v.  Hughes,  123  Mo. 
App.  547,  101  SW  146.  Failure  of  mortgagee 
to  list  property  for  taxation.  Id.  Recitals 
as  to  the  nature  of  the  consideration,  not 
absolutely  true,  should  not  be  taken  as  an 
evidence  of  fraud  when  consistent  with 
good  faith.  Id.  That  mortgagor  requested 
payment  of  money  borrowed  on  mortgage 
to  his  wife.  Shive  v.  Merritt  [Ky.]  104  SW 
368. 

Evidence  aduiis-sible:  That  grantee  knew 
of  existence  of  indebtedness,  alleged  to  have 
been  affected  by  fraudulent  transfer  is  ad- 
missible. Bennett  v.  Boshold,  123  111.  App. 
311.  Evidence  that  property  transferred  was 
exempt  is  admissible  under  a  general  denial. 
Stark  V.  Lamb,  167  Ind.  642,  79  NE  895,  afg. 
on  rehearing  78  NE  668.  Schedule  in  in- 
solvency proceedings  to  show  insolvency  at 
time  of  sale.  Smith  v.  Birge,  126  111.  App. 
506.  Judgment  against  grantors  in  attach- 
ment is  admissible  to  show  intent  to  de- 
fraud   creditors    in    making    transfer.      Id. 

Inadmissible:  Declarations  of  grantor 
tending  to  show  fraud,  made  in  absence  of 
grantee,  are  incompetent  as  against  latter. 
Hargus  v.  Hayes  [Ark.]   103  SW  163. 

73.  Burden  is  upon  the  creditor  to  es- 
tablish fraud.  Stark  v.  Lamb,  167  Ind.  642, 
79  NE  895,  afg.  on  rehearing  78  NE  668; 
Southern  Bk.  of  Fulton  v.  Nichols,  202  Mo. 
309,  100  S"W  613.  Where  an  adequate  con- 
sideration M'^as  paid,  the  burden  of  proving 
fraud  is  on  the  person  attacking  the  con- 
veyance. Jackson  v.  Citizens'  Bk.  &  Trust 
Co.  [Fla.]  44  S  516;  Sawyer  v.  Metters  [Wis.] 
113  NW  682.  Where  the  debt  was  contracted 
subsequent  to  the  conveyance  assailed  as 
fraudulent,  the  burden  is  upon  the  creditor 
to  show  that  it  was  made  and  accepted  with 
a  fraudulent  purpose.  Seeley  v.  Ritchey 
[Neb.]  110  NW  110'5,  overruling  on  rehear- 
ing, 107  NW  769.  Where  deed  appears  on 
its  face  to  have  been  given  prior  to  incur- 
ring of  debt  with  cieditor  seeking  to  avoid 
it,  burden  is  upon  him  to  show  that  deed 
was  executed  subsequent  to  incurrence  of 
debt.  Allen  v.  Caldwell,  Ward  &  Co.  [Ala.] 
42  S  Sf».=i.  A  mere  charge  of  simulation  will 
not  shift  the  burden  to  the  defendant,  but 
only  when  the  facts  proved  throw  doubt 
upon  the  realty  of  the  sale.  New  Orleans 
Acid  &  Fertilizer  Co.  v.  Guillory  &  Co.,  117 
La.   821,   42   S  329. 
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the  evidence.'*  Proof  of  mere  circumstances  tending  to  arouse  suspicion  will  not 
suffice."  A  fraudulent  intent,  however,  may  be  assumed  from  the  existence  of 
facts  proved,'^  such  as  that  the  conveyance  was  voluntary  "  and  that  the  grantor 
was  insolvent.^® 

Fraud  in  the  grantee  and  notice  to  him  of  the  fraud.^^^''  ^-  ^-  ^^^^ — Fraudulent 
intent  on  the  part  of  the  grantor  is  not  alone  sufficient  to  avoid  a  conveyance.''^ 

74.     Evidence  held  insufficient  to   show  in-  75.     Mere     suspicions     of     fraud     wiU     not 

tent     to     defraud     subsequent     creditors     of  overcome    positive    and    unimpeached    testi- 

transferror    by    conveyance    for    a    valuable  mony     showing     g-ood    faith.       Transfer    be- 

and  adequate   consideracion.      Pritz  v.   Jones,  tween  relatives.     Gage  Bros.   &  Co.  v    Burns 

117    App.    Div.    643.    102    NTS    549.      To    show  [Xeb.]    Ill   XW   791.      Fraud   must  be 'clearly 


that  in  having  deed  to  land  jointly  pur- 
chased run  to  his  brother  plaintiff  Intended 
to  defraud  his  creditors,  he  being  at  the 
time  contingently  liable  as  sui'ety,  on  a 
claim  fully  secured  and  which  was  paid  be- 
fore paying  for  land  purchased.  Reemsny- 
der  V.  Reemsnyder  [Kan.]  89  P  1014.  To 
establish  fraud  in  giving  mortgage,  no  pro- 
ceedings having  been  taken  to  .';et  it  aside 
from  its  execution  until  the  mortgagor's 
death  twelve  years  later  and  a  consideration 
being  established.  Beddow  v.  T\'ilson,  28  Ky. 
li.  R.  661,  90  SW  228.  To  show  fraud  in  con- 
veyance as  to  subsequent  creditors,  unre- 
butted  testimony  showing  payment  of  a  con- 
sideration. Leavengood  v.  McGee  [Or.] 
91  P  453.  Evidence  that  subsequent  to  vol- 
untary conveyance  to  daughter,  made  while 
solvent,  the  grantor's  liabilities  increased, 
held  insufficient  to  show  thac  transfer  was 
made  in  anticipation  of  financial  difficulties. 
Dorwin  v.  Patton  [Minn.]  112  NW  266. 
Where  a  woman  advanced  in  years  and 
without  business  experience  guaranteed  pay- 
ment of  certain  notes,  all  of  which  were 
promptly  met  as  they  matured,  a  convey- 
ance five  years  later  to  only  creditor  whom 
she  believed  had  claims  against  her  held  not 
to  show  intent  to  defraud  holder  of  note 
which  had  not  yet  matured.  Merchants'  Xat. 
Bank  v.  Cole  [C.  C.  A.]  149  F  708.  Evidence 
that  debtor's  father  agreed  to  convey  certain 
property  to  her  children  if  she  would  pay 
debt  due  him,  that  later  debtor  declined  on 
ground  of  her  inability  to  pay,  and  that 
no  conveyance  ■was  ever  made,  held  insuffi- 
cient to  show  that  father  held  legal  title  in 
trust  for  debtor  to  defraud  creditors  although 
she  had  procured  insurance  on  property  and 
exercised  some  control  over  it.  Pickren  v. 
Xorthcutt    [Ark.]    102   SW  70'8. 

Held  sufficient:  Evidence  that  shortly  be- 
fore bankruptcy,  while  grantor  was  insol- 
vent, goods  were  sold  in  bulk  for  half  ac- 
tual value,  without  invoice  or  examination 
of  goods  or  books  or  any  inquiry  as  to 
grantor's  financial  condition,  held  sufficient 
to  show  fraud.  Dokken  v.  Page  [C.  C.  A.] 
147  F  438.  Proof  thac  convej'ance  was  vol- 
untary or  that  it  -was.  made  with  fraudulent 
intent  to  hinder,  delay,  or  defraud  creditors 
and  accepted  by  grantee  with  knowledge  of 
fraud  creates  a  prima  facie  case.  Stark  v. 
Lamb,  167  Ind.  642.  79  XE  895,  afg.  on  re- 
hearing 78  NE  668.  Evidence  held  sufficient 
to  show  that  conveyance  made  while  grantor 
W'as  insolvent  and  immediately  prior  to 
entry  of  several  judgments  against  him  was 
with  intent  to  hinder,  delay,  and  defraud 
creditors.  St.  Francis  Mill  Co.  v.  Sugg  [Mo.j 
104  SW  45.  Evidence  held  sufficient  to 
show  that  conveyance  to  daughter  was 
intended  to  defraud  creditors.  Martin  v. 
Shears    [Xeb.]    110   NW    1010. 


and  distinctly  proved,  and  will  not  be  as- 
sumed from  doubtful  evidence  or  circum- 
stances of  mere  suspicion.  Harrisonburg 
Harness  Co.  v.  X'acional  Furniture  Co.,  106 
Va.  302.  55  SE  679.  Will  not  be  presumed 
that  purchase  price  of  lot  taken  in  name  of 
wife,  or  money  paid  for  erection  of  build- 
ing on  it,  was  husband's  merely  because  paid 
over  by  him,  wife  claiming  it  as  hers.  Lemp 
Brewing  Co.  v.  Guion,   17  Okl.   131,   87  P  584. 

76.  Where  comaker  on  note,  after  pay- 
ment had  been  demanded  by  payee,  con- 
veyed land,  upon  strength  of  which  credit 
was  extended,  to  his  children  for  an  inade- 
quate consideration,  fraud  was  presumed  as 
a  matter  of  law.  Southern  Bk.  of  Fulton  v. 
Xichols,  202  Mo.  309,  100  SV\'  613.  Proof  of 
existence  of  debt  at  time  of  alleged  fraud- 
ulent conveyance,  of  entry  of  judgment 
thereon,  and  return  of  execution  nulla  bond, 
and  insolvency  of  debtor,  creates  a  prima 
facie  case  of  fraud  which  vendee  must  over- 
come by  proof  of  adequate  consideration  and 
good  faith.  Brunson  v.  Rosenheim  &  Son 
[Ala.]    43    S    31. 

77.  A  voluntary  conveyance  by  an  in- 
solvent debtor  is  presumptively  fraudulent. 
Richardson    v.     Richardson,     134     Iowa,     242, 

111  X"V\'   934;  Long  v.   Garey  Inv.   Co.    [Iowa] 

112  NW  550.  Transfer  of  corporate  property 
for  nominal  consideration,  transferee  mak- 
ing no  inquiry  as  to  financial  condition, 
held  constructively  fraudulent.  McXeal  v. 
Hayes  Mach.  Co.,  118  App.  Div.  130.  103 
NTS  312.  Evidence  that  on  day  judgment 
was  entered  against  him.  debtor  conveyed 
property  worth  $34,500  to  his  "tvife  without 
her  knowledge,  for  an  expressed  nominal 
consideration,  held  to  show  intent  to  defraud 
creditors.  Bekins  v.  Dieterle  [CaL  App.]  91 
P   173. 

78.  Evidence  held  to  show  insolvency  of 
transferror  at  time  of  transfer,  which  fact 
was  known  to  transferee.  In  re  Arkonia  Fab- 
ric Mfg.  Co.,  151  F  914.  Where  mortgage 
is  supported  by  a  valuable  consideration  and 
given  in  good  faith  to  secure  a  debt  actually 
due.  the  insolvency  of  the  mortgagor  does 
not  raise  a  presumption  of  fraud.  Borden 
V.  Lynch,  34  Mont.  503,  87  P  609.  Though 
once  established  insolvency  is  presumed  to 
continue,  it  will  not  be  presumed  to  relate 
backwards.  Hence,  ■where  at  time  of  his 
death  deceased  owed  debts  amounting  to 
$2,000  and  was  without  assets,  no  fraud 
would  be  presumed  in  a  voluntary  convey- 
ance to  his  son  five  days  prior  to  his  death 
in  absence  of  showing  as  to  when  debts  were 
incurred.  Long  v.  Garey  Inv.  Co.  [Iowa]  110 
NW    26. 

79.  Fraudulent  intent  on  the  part  of  the 
grantor  is  not  sufficient  to  avoid  a  convey- 
ance   unless    the    grantee    liad    notice    actual 
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The  grantee  must  have  had  notice,  either  actual  or  constructive/"  of  the  fraud,^^ 
but  where  such  notice  is  shown  he  is  not  a  bona  lide  purchaser  and  will  not  be 
protected.^-  Notice  will  not  be  presumed  but  must  be  established  by  the  party 
seeking  relief  ^^  except  where  the  conveyance  is  voluntary/*  or  where  the  grantee's 
relationship  to  the  grantor  is  such  as  to  charge  him  with  notice.^^  A  purchaser  at 
an  execution  sale  occupies  a  more  favorable  position  than  a  purchaser  from  the 
grantor,  direct.^*^  A  grantee  with  notice  of  facts  sufficient  to  put  an  ordinarily  pru- 
dent man  on  inquiry  ^^  is  charged  with  notice  of  the  grantor's  fraudulent  intent/^ 


or  constructive.     Jackson  v.   Citizens'   Bk.   & 
Trust   Co.      [Fla.]    44    S    516. 

SO.  Grantee  must  be  shown  to  have  no- 
tice of  grantor's  fraudulent  Intent  or  knowl- 
edge of  such  facts  as  would  put  an  ordi- 
narily prudent  man  on  inquiry  and  which  if 
followed  with  reasonable  diligence  would 
have  resulted  in  notice  of  fraud.  Jackson  v. 
Citizens'  Bk.  &  Trust  Co.  [Fla.]  44  S.  516; 
Valdosta  Mercantile  Co.  v.  White  [Fla.]  42 
S  633.  Instruction  construed,  and  held 
not  erroneous  as  leaving  jury  to  conclude 
that  transaction  was  to  be  judged  solely  by 
constructive,  and  not  actual,  notice  on  part 
of  purchaser.  Jackson  v.  Citizens'  Bk.  & 
Trust   Co.    [Fla.]    44    S    516. 

81.  Grantee  purchasing  for  a  valuable 
consideration  without  notice  is  a  bona  fide 
purchaser  and  will  be  protected.  Jackson  v. 
Citizens'  Bk.  &  Trust  Co.  [Fla.]  44  S  516. 
An  undisclosed  intent  of  a  mortgagor  co  de- 
fraud his  creditors  does  not  affect  the  rights 
of  an  innocent  mortgagee.  Shive  v.  Mer- 
ritt  [Ky.]  104  SW  368.  Knowledge  on  the 
pare  of  the  grantee  is  essential  to  setting 
aside  of  conveyance,  founded  on  valuable  con- 
sideration, as  a  fraud  on  creditors.  Pippin 
v.  Tapia  [Ala.]  42  S  545.  In  an  action  to  set 
aside  alleged  fraudulent  conveyance  of  a 
husband  and  wife,  failure  to  connect  wife 
witli  fraud  in  a  conveyance  to  her  prior  to 
incurring  of  indebtedness  bars  relief.  Mish- 
ler  V.  Finch,  104  Md.  1S2,  6'4  A  945.  In  the 
absence  of  fraud  on  the  part  of  the  grantee 
the  fact  that  conveyance  was  made  during 
insolvency  of  grantor  is  not  ground  for  set- 
ting it  aside.  Borden  v.  Lynch,  34  Mont. 
5'03.    87    P    609. 

82.  Knowledge  by  transferee  of  trans- 
ferror's insolvency  prior  to  payment  of  con- 
sideration renders  transfer  void  as  to  cred- 
itors. Jordan  v.  Rice  [Ala.]  44  S  93. 
Knowledge  by  grantee  of  grantor's  intent  to 
defeat  claims  of  creditors  by  making  con- 
veyance renders,  him  a  participant  in  the 
fraud,  though  he  may  have  paid  some  con- 
sideration for  the  conveyance.  Levering  v. 
Miller,  127  111.  App.  2'35.  One  is  not  a  pur- 
chaser in  good  faith  if  he  purchases  with 
knowledge  of  the  fraudulent  intent  of  the 
vendor  or  under  such  circumstances  as 
f5h<nild  put  him  on  inquiry  as  to  tlie  object 
for  which  the  vendor  sells.  Houck  v.  Christy 
[C.   C.  A.]    152  F  612. 

8.S.  Where  purchaser  pays  a  valuable  con- 
sideration, notice  to  him  of  fraud  must  be 
proved.  Hall  v.  Frith,  51  Misc.  60O.  101  NYS 
31.  Creditor  must  show  that  grantee  had 
knowledge  of  the  fraud.  McCauley  v. 
Shockey  [Md.]  66  A  625;  Southern  Bk.  of 
Fulton    v.    Nichols,    202    Mo.    309,    100    SW   613. 

Kvldence  held  Hufliclent:  Purchaser  know- 
ing of  financial  embarrassment  of  grantor 
and   that  property  purchased  was  only  prop- 


erty available  for  satisfaction  of  claims 
of  creditors  held  to  have  had  knowledge 
of  fraud  of  grantor.  Hall  v.  Frich,  51  Misc. 
600,  101  NYS  31.  Evidence  held  to  show 
that  grantee,  a  near  relative  of  grantor,  had 
knowledge  of  latter's  intent  to  defraud  a 
creditor  by  the  conveyance.  Gust  v.  Hoppe. 
201  Mo.  293.  100  SW  34;  St.  Francis  Mill  Co. 
V.  Sugg  [Mo.]  104'  SW  45.  That  mortgagees 
who  were  sisters  of  mortgagors  were  parties 
to  scheme  to  place  property  beyond  reach 
of  mortgagors'  creditors.  McCauley  v. 
Shockey    [Md.]    66   A   625. 

Insuflicieut :  That  mortgagor  requested 
mortgagee  to  pay  money  borrowed  on  mort- 
gage to  former's  wife  is  not  sufficient  to 
charge  latter  with  knowledge  of  formers' 
fraudulent  intent.  Shive  v.  Merritt  [Ky.] 
104  SW  36S.  That  mortgagor  and  mortgagee, 
a  banker,  were  friends  and  lived  in  same 
community,  and  that  former  was  a  cus- 
tomer of  latter's  bank,  held  not  to  justify 
inference  that  bank  was  aware  of  mort- 
gagor's fraudulent  intent  in  executing  mort- 
S-as-e.  Shive  v.  Merritt  [Ky.]  104  SW  36S. 
Evidence  held  to  show  that  vendee  was  with- 
out knowledge  of  vendor's  insolvency  or 
intent  to  defraud  creditors  by  transfer  of 
property.  Gumbel  &  Co.  v.  Ryan,  118  La. 
606,    43    S   251. 

84.  Where  the  conveyance  is  voluntary, 
the  burden  is  upon  the  grantee  to  rebut  the 
presumption  of  fraud.  Scharff  v.  McGaugh 
[Mo.]  10'3  SW  550.  Where  a  voluntary  con- 
veyance operates  as  a  fraud  on  creditors, 
fraud  on  the  part  of  the  grantee  need  not 
be  alleged  or  proved.  Richardson  v.  Rich- 
ardson, 134  Iowa,  242,  111  NW  934.  Where 
husband  procured  property  to  be  deeded  to 
wife  to  defraud  creditors,  knowledge  of 
fraud  by  grantor  or  grantee  is  unnecessary. 
Ahlering's  Ex'r  v.  Speckman,  30  Ky.  L.  R. 
940,    99    SW    973. 

85.  In  dealings  between  a  corporation  and 
its  president,  the  latter  will  be  presumed  to 
have  knowledge  of  any  intent  to  defraud 
wliicli  may  have  existed  on  the  part  of  th'^ 
former.  Instruction  requiring  circumstances 
•sufficient  to  put  a  reasonable  man  on  notice 
held  erroneous.  Nelson  v.  Spence  [Ga.]  5S 
SE    097. 

86.  A  bona  fide  purchaser  for  value  at 
an  execution  sale,  paying  an  adequate  price 
for  the  property  purchased,  does  not  stand 
in  the  position  of  a  grantee  of  an  insolvent 
debtor,  though  the  judgment  on  which  the 
sale  was  ba*sed  was  collusive.  Lipschitz  v. 
Halperin,  53  Misc.  280,  103  NYS  2-02. 

87.  That  the  purchaser  might  have  dis- 
covered the  seller's  fraudulent  Intent  is  not 
sufficient  to  charge  him  with  notice  unless 
the  facts  were  such  as  to  have  put  him  on 
inquiry.  Instruction  held  properly  modified. 
Jackson   v.   Citizens'    Bk.   &  Trust   Co.    [Fla.] 
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but  it  has  been  held  that  such  notice  is  merely  a  circumstance  to  be  considered  by 
the  jury.^^ 

Relationship  of  the  parties.^^^'  C-  '^-  ^^'^— While  transfers  between  near  rela- 
tives will  be  carefully  scrutinized  »°  when  made  in  good  faith,"  the  mere  existence 
of  the  relationship  is  not  sufficient  to  stamp  them  with  f  raud ''^  unless  they  are 
voluntary.^3  When  such  conveyances  are  attacked  as  fraudulent,  however,  the 
weight  of  authority  seems  to  be  that  the  burden  is  upon  the  grantee  to  show  good 
faith''*  and  the  payment  of  a  consideration,^^  though  the  courts  are  not  in  har- 
mony.^® 


44  S  516.  Knowledg-e  of  indebtedness  or 
even  insolvency  merely  of  transferror  held 
not  sufficient  to  put  purchaser  on  inquiry. 
Id. 

88.  Actual  notice  is  unnecessary  where 
vendee  had  knowledge  of  facts  sufficient  to 
have  placed  him  on  inquiry  and  which  if 
prosecuted  would  have  led  to  actual  knowl- 
edge. Brunson  v.  J.  Rosenheim  &  Son  [Ala.] 
43  S  31.  The  law  charges  the  grantee  with 
his  knowledge  of  circumstances  which  afford 
ground  for  reasonable  suspicion  of  the  debt- 
or's fraudulent  intent,  and  not  so  much  the 
duty  of  exercising  reasonable  diligence,  to 
discover  such  circumstances.  Spence  v. 
Morrow  [Ga.]  58  SE  356.  The  vendee  is  noc 
a  bona  flde  purchaser  where  he  has  knowl- 
edge of  such  facts  as  would  lead  an  or- 
dinarily prudent  man  to  make  inquiries 
which  would  lead  to  a  discovery  of  the 
fraud.  Instruction  on  good  faith  held  cor- 
rect. Bergenthal  Co.  v.  Security  Bk.,  .102 
Minn.   138,   113  NW  892. 

89.  While  knowledge  by  the  grantee  of 
facts  which  would  put  a  prudent  man  on 
inquiry  is  a  circumstance  to  be  considered 
by  jury  as  show^ing  knowledge  of  grantor's 
fraudulent  intent,  it  is  not  knowledge  of 
fraud  nor  a  fact  from  which  such  knowl- 
edge can  be  inferred.  Instruction  held  er- 
roneous. Irwin  Phillips  &  Co.  v.  Rule,  12i4 
Mo.   App.    525,    102    SW    32. 

90.  Clark  v.  Else  [S.  D.]  110  KW  S8. 
Transfers  between  near  relatives  will  be 
looked  upon  with  suspicion.  Aunt  and 
nephew.  Gage  Bros.  v.  Burns  [Neb.]  Ill 
NW  791.  Though  the  relationship  may  be 
so  distant  as  not  to  create  a  presumption  of 
fraud,  it  may,  when  coupled  with  knowl- 
edge, suffice  to  that  end.  Assignment  of 
mortgage  to  niece's,  husband  who  had  knowl- 
edge of  pendency  of  actions  against  grantor. 
Martin  v.  Shears  [Neb.]  110  NW  1010. 
Where,  however,  the  transfer  is  made  while 
the  grantor  is  solvent  and  the  debt  in  con- 
troversy is  secured,  the  suspicion  is  re- 
moved and,  a  consideration  being  proved, 
tlie  good  faith  of  the  transaction  is  estab- 
lished. Seeley  v.  Ritchey  [Neb.]  110  NW 
1105,    overruling   on    rehearing,    107    NW   769. 

91.  Evidence  held  to  show  that  wife  au- 
thorized to  do  business,  as  a  feme  sole  pur- 
chased property  from  assignee  of  her  hus- 
band with  proceeds  of  her  separate  estate. 
Potter  V.  Potter's  Receiver  [Ky.]  101  SW  905. 
Evidence  that  purchase  price  of  property 
taken  in  name  of  wife  and  money  expended 
in  construction  of  building  on  it  was  paid 
over  by  husband  held  insufficient  of  itself 
to  show  ownership  of  same  in  him.  Lemp 
Brewing  Co.  v.  Guion,  17  Okl.  131,  87  P  584. 
Conveyance  by  a  solvent  father  to  his 
daughter   held   to   have   been   without   intent 


to  defraud  his  creditors.  Dorwin  v.  Patton 
[Minn.]  112'  NW  266.  Evidence  held  suf- 
ficient to  show  bona  fides  of  transfer  be- 
tween aunt  and  nephew.  Gage  Bros.  v. 
Burns  [Neb.]  Ill  NW  791.  Evidence  held 
insufficient  to  show  fraud  in  transfer  from 
husband  to  wife  in  consideration  of  pre- 
pxisting  debt  due  her.  Sawyer  v.  Metters 
[Wis.]  113  NW  682.  Evidence  held  insuf- 
ficient to  show  that  conveyance  to  step- 
father was  colorable  and  not  in  good  faith. 
Hargus  v.   Hayes   [Ark.]    103   SW   163. 

92.  That  parties  to  transfer  were  hus- 
band and  wife  is  not  of  itself  sufficient 
evidence  of  fraud.  Rice-Stix  Dry  Goods  Co. 
V.  Sally,  198  Mo.  682,  96  SW  1030. 
Fraud  is  not  to  be  presumed  from  the 
mere  fact  of  the  relationship  of  husband 
and  wife.  Conveyance  by  husband  to  wife 
to  whom  he  was  indebted  resulting  in  pre- 
ferring her  over  other  creditors.  Mahaska 
County  V.  WTiitsel,  133  Iowa,  335,  110  NW 
614.  Mere  fact  that  the  husband  acts  as 
agent  for  his  wife  in  transacting  business 
will  not  warrant  assumption  that  they  are 
acting  fraudulently.  Power  of  attorney  to 
husband  to  draw  checks  in  wife's  name  on 
funds  owned  by  her,  none  of  same  being 
derived  from  husband  except  as  loans  which 
were  subsequently  repaid  out  of  her  individ- 
ual funds.  Clark  v.  Else  [S.  D.]  110  NW  88. 
While  conveyances  between  husband  and 
wife  will  be  carefully  scrutinized,  but  when 
made  in  good  faith  and  for  a  sufficient  con- 
sideration, the  wife's  right  to  protection  is 
not  destroyed  by  coverture.  Aultman  En- 
gine &  Thresher  Co.  v.  Greenlee,  134  Iowa. 
368,  111  NW  1007.  Mere  fact  of  relationship 
will  not  stamp  the  transaction  as  fraudu- 
lent. Note  given  by  father  to  .son  held  not 
fraudulent  as  to  creditors.  Weldon's  Estate, 
31    Pa.    Super.    Ct.    47. 

93.  Evidence  held  insufficient  to  .show 
that  conveyance  to  wife  was  in  considera- 
tion of  pre-existing  debt.  ScharfC  v.  Mc- 
Gaugh  [Mo.]  103  SW  550.  Evidence  of  con- 
sideration for  conveyance  between  near  rela- 
tives lield  insufficient,  same  being  services 
most  of  which  were  performed  after  date 
of  conveyance.  South  Omaha  Nat.  Bk.  v. 
Boyd,  79  Ark.  215,  97  SW  288.  Evidence 
held  to  show  that  conveyance  from  father 
to  daughter  was  voluntary.  Standifer  v. 
Baker  [Ky. ]  101  SW  3'65.  Conveyance  to  wife 
held  to  have  been  in  consideration  of  pre- 
existing indebtedness  due  her  by  husband. 
Weis   V.   Parley    [Neb.]    110   NW   656. 

94.  Seeley  v.  Ritchey  [Neb.]  110  NW  1105, 
overruling  on  rehearing,  107  NW  769. 
Where  debtor  conveyed  all  his  property  to 
his  brother,  burden  was  upon  latter  to 
show  want  of  knowledge  of  grantor's  fraud- 
ulent intent  and  payment  of  a  valuable  con- 
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Preference  to  credifors.^^^ ''  ^-  ^-  ^*°^ — In  the  absence  of  statutory  inhibition,^^ 
a  debtor  may  prefer  one  creditor,^®  though  other  creditors  are  thereby  defeated  in 
the  collection  of  their  claims,**"  notwithstanding  the  grantor's  fraudulent  intent/ 
so  long  as  the  grantee  is  actuated  solely  by  a  desire  to  secure  his  claim  and  does  not 
participate  in  the  fraud.-  The  rule,  however,  does  not  apply  to  preferential  transac- 
tions by  insolvent  corporations.^  Under  the  New  York  statute  a  preferential  transfer 
by  an  insolvent  corporation  or  one  whose  insolvency  is  imminent  *  is  void  except  as  to 
a  creditor  standing  in  the  position  of  a  bona  fide  purchaser,^  and  knowledge  by  the 


siileration  by  him.  Stubling  v.  Wilson  [Or.] 
90  P  1011.  Evidence  held  insufficient  to  dis- 
prove presumption  of  knowledge  of  grantee, 
whi)  was  a  brother  of  grantor,  of  latter's 
fraudulent  intent.  Id.  Evidence  held  in- 
sufficient to  overcome  presumption  of  fraud 
arising  from  purchase  of  property  in  name 
of  son  with  money  of  father.  Hulen  v. 
Chilcoat  [Neb.]  113  NW  12il\  Evidence  held 
insufficient  to  rebut  presumption  of  fraud 
arising  from  conveyance  between  near  rel- 
atives. Flint  V.  Chaloupka  [Neb.]  Ill  NW 
465. 

05.  Where  a  conveyance  from  a  husband 
to  his  wife  is  claimed  to  be  in  fraud  of 
creditors,  the  burden  is  upon  her  to  sliow  the 
consideration.  Bennett  v.  Boshold,  123  111. 
App.  311.  Where  conveyance  is  made  by  a 
debtor  to  a  near  relative  in  consideration  of 
a  past  due  indebtedness,  the  burden  is  upon 
the  grantee  to  show  the  genuinenss  of  the 
debt  and  that  both  parties  acted  in  good 
faith.  Flint  v.  Chaloupka  [Neb.]  Ill  NW  465, 
Wliere  property  is  purchased  fro-m  an  in- 
solvent debtor  by  his  wife  during  coverture, 
the  burden  is  upon  her  to  show  that  tlie 
consideration  therefor  was  derived  from 
some  other  source  than  her  husband.  Lewis 
V.   Palmer,   106   Va.   522,   56   SE   341. 

9G.  Where  a  deed  by  a  husband  to  his 
wife  was  made  while  solvent  and  for  a 
valuable  consideration,  the  burden  is  upon 
a  creditor  attacking  it  to  prove  fraud.  Saw- 
yer  V.    Metters    [Wis.]    113    NW    682. 

97.  Conveyance  by  insolvent  to  son-in- 
law  held  a  fraudulent  preference  of  latter, 
the  transaction  being  a  cash  sale  followed 
a  few  days  later  by  payment  to  son-in-law 
of  unsecured  note  due  him  by  vendor.  New 
Orleans  Acid  &  Fertilizer  Co.  v.  Guillory,  117 
La.   821,   42    S   329. 

98.  Where  defendant  advanced  money  to 
a  third  person  wiih  wliicli  to  purchase  a 
stock  of  goods  and  never  liad  possession  of 
the  property  sold,  payment  by  grantor  to 
defendant  of  a  debt  due  him  out  of  the  pro- 
ceeds of  sale  held  not  fraudulent  as  to 
creditors  of  former.  Pritz  v.  Jones,  117  App. 
Div.  643,  r02  NYS  549.  An  insolvent  debtor 
may  prefer  one  creditor  over  another  and  to 
that  end  may  transfer  all  of  his  property 
providing  his  purpose  is  honest  and  not  to 
liinder  or  delay  other  creditors.  Handlin- 
Buck  Mfg.  Co.  V.  Wendelkin  Const.  Co.  [Mo. 
App.]    101   SW   702-. 

99.  Taking  a  conveyance  of  securing  a 
pre-exiscing  debt  does  not  constitute  a  fraud 
though  creditor  knows  that  same  will  de- 
feat other  creditors  and  tliat  it  was  made 
for  that  purpose.  Gust  v.  Hoppe,  201  Mo. 
293,    100    SW    34. 

1.  Preferential  transfer  Is  not  void  as  to 
other  creditorsi,  notwithstanding  prefen-ed 
creditor  knew  that  debtor  was  actuated 
solely    by   a   desire    to   defraud   his   creditors. 


Jackson   v.    Citizens'   Bk.   &   Trust   Co.    [Fla.] 
44   S  516. 

2.  Preferred  creditor  must  act  in  good 
faith,  and  if  he  takes  property  to  aid  debtor 
in  accomplishing  the  fraud  the  conveyance 
is  void.  Jackson  v.  Citizens'  Bk.  &  Trust  Co. 
[Fla.]  44  S  516.  The  mere  fact  that  a  con- 
veyance operates  to  secure  the  grantee  prior- 
ity in  the  payment  of  his  debt  will  not  avoid 
it  where  he  does  not  participate  in  a  fraudu- 
lent design  on  the  part  of  the  grantor  to 
defraud  his  creditors.  McCauley  v.  Shockey 
[Md.]  66  A  625.  Sale  of  stock  of  goods  at 
grossly  inadequate  price  and  application  of 
proceeds  to  payment  of  one  creditor,  who 
had  knowledge  of  scheme  to  thereby  defeat 
other  creditors,  held  fraudulent  though  such 
creditor  received  no  more  than  was  due 
him.  Stitt  V.  Scone  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  990,  19  Tex.  Ct.  Hep.  764,  103  SW 
1192. 

3.  An  insolvent  corporation  holds  its  as- 
sets as  a  trust  fund  for  the  equal  benefit  of 
all  creditors^  and  lience  is  without  power  to 
prefer  one  creditor  over  another.  Transfer 
by  insolvent  corporation  with  understanding 
that  transferee  should  prefer  certain  cred- 
itors held  void  as  to  other  creditors.  Fur- 
ber  v.  Williams-Flower  Co.  [S.  D.]  Ill  NW 
548. 

NOTK.  Preference  by  Insolvent  Corpora- 
tions: This  doctrine  emanates  from  the  fact 
that  creditors  are  confined  to  corporate  as- 
sets while  natural  persons  may  subsequently 
acquire  property  and  discharge  previous  ob- 
ligations, and  is  sustained  by  the  following 
cases.  Adams  &  Westlake  Co.  v.  Deyette,  5 
S.  D.  418,  59  NW  214,  49  Am.  St.  Rep.  887; 
Ford  V.  Plankinton  Bank,  87  Wis.  363,  58  NW 
766';  Hardware  Co.  v.  Manufacturing  Co.,  86 
Tex.  143,  24  SW  16,  22  L.  R.  A.  802;  Wood  v. 
Dunmer,  3  Mason.  311,  Fed.  Cas.  No.  17,944; 
Sanger  v.  Upton,  91  U.  S.  56,  23  Law.  Ed.  220; 
Curran  v.  State  of  Arkansas,  15  How.  [U.  S.] 
312,  14  Law.  Ed.  705;  Appleton  v.  Turnbull,  84 
Me.  72,  24  A  592 ;  Biddle  Purchasing  Co.  v.  Steel 
Wire  &  Nail  Co.,  16  Wash.  681,  48  P  407; 
Sawyer  v.  Hoag,  17  Wall  [U.  S.]  610,  21  Law. 
K(l.  7  31. — See  Furber  v.  Williams-Flower  Co. 
[S.  D.]    Ill  NW  548. 

4.  Deposit  witli  defendant,  a  creditor,  of 
proceeds  of  sale  of  corporate  assets  and  loan 
by  defendant  to  corporation,  which  was  also 
deposited,  secured  by  assignment  of  out- 
standing, the  entire  deposit  then  being  drawn 
to  pay  defendant's  unsecured  claims,  held  a 
scheme  to  prefer  defendant.  Perry  v.  Van 
Norden  Trust  Co.,  118  App.  Div.  288,  103  NYS 
51:;.  Payment  by  an  insolvent  corpo- 
ration of  notes  secured  by  mortgage  to  the 
extent  of  the  mortgage  securities  is  not  a 
preference  within  the  act.  Wright  v.  Ganse- 
voort    Bk.,    118    App.    Div.    281,    103    NYS   548. 

."».  The  receipt  of  a  preferential  payment 
contrary   to  statute  Is  in  law  no  payment  at 


9  Cur.  Law. 


FRAUDULENT  COXYEYANCES  §  2. 


1519 


creditor  of  the  debtor's  insolvency  or  its  intent  to  give  a  preference  is  not  essential.® 
Eelationship  with  the  creditor  preferred  does  not  render  the  transaction  fraudu- 
lent." 

The  rule  that  the  fraudulent  intent  of  the  debtor  does  not  vitiate  a  perferential 
transfer  does  not  apply  where  the  debt  is  materially  less  than  the  value  of  the  prop- 
erty, in  which  case  the  conveyance  is  void  where  the  creditor  takes  with  notice  of 
the  debtor's  fraudulent  intent,^  notwithstanding  payment  of  a  cash  consideration 
for  the  surplus  ®  except  where  the  money  received  is  by  agreement  applied  to  pay- 
ment of  other  debts. ^'' 

§  2.  Validity  and  effect.^^^'^  ^■'^-  '^^^^ — A  conveyance  fraudulent  as  to  cred- 
itors is  valid  and  binding  as  between  the  parties  to  it  ^^  and  those  in  privity  to  the 
grantor.^^  As  to  creditors  it  is  void  regardless  of  the  grantor's  solvency  ^^  or  the 
consideration  paid/*  but  though  a  conveyance  is  fraudulent  as  to  a  portion  of  the 
property  transferred  it  may  be  valid  as  to  the  remainder. ^^ 


all,  hence  a  creditor  holding  an  indorsed 
note  does  not  tliereby  release  the  indorser 
and  does  not  by  accepting-  such  payment  be- 
come a  bona  fide  purchaser.  Perry  v.  Van 
Norden  Trust  Co.,  118  App.  Div.  288,  103  NYS 
543;  Wright  v.  Gansevoort  Bk.,  118  App.  Div. 
281,    103    NYS    548. 

6.  Wright  V.  Gansevoort  Bank,  118  App. 
Div.    281,    103    NYS    54'8. 

7.  Assignment  to  wife  who  -was  a  cred- 
itor held  valid  tiiough  preferring  her  over 
other  creditors.  Lowther  v.  Rader,  102  NYS 
92'9.  A  wife  who  is  a  creditor  has  the  same 
right  to  a  conveyance  in  payment  of  her 
claim  as  any  other  creditor.  Evidence  held 
to  show  that  husband  wasi  indebted  to  wife, 
and  hence  conveyance  to  her  was  valid 
though  a  preference  over  other  creditors. 
Weis  V.  Farley  [Neb.]  110  NW  656.  Where 
at  time  of  marriage  husband  borrowed 
money  from  wife  which  he  agreed  to  repay 
her  in  future,  even  at  an  indefinite  time,  he 
may  subsequently,  even  as  against  creditors 
who  had  in  meantime  acquired  claims 
againsc  him,  convey  to  her  in  satisfaction 
of  s-uch  indebtedness,  although  effect  may  be 
to  hinder  and  delay  creditors  in  enforce- 
ment of  their  claims.  Mahaska  County  v. 
Wiiitsel,  13'3  Iowa,  335,  110  NW  614.  And  it  is 
immaterial  that  creditors  extended  credit 
on  faith  of  property  standing  in  husband's 
name,  wife  not  being  guilty  of  any  purpo.se  to 
defraud  them.  Id.  Under  the  civil  law  a  wife 
who  is  also  a  creditor  of  her  husband  stands 
upon  a  different  footing  from  otiier  cred- 
itors, and  it  is  the  husband's  duty  to  see 
that  she  is  paid  the  amount  due  her  in 
preference  to  other  creditors.  Compton  v. 
Deitlein,  118  La.  360,  42  S  964. 

8.  Transfer  is  valid  where  the  purchas- 
ing creditor  has  no  knowledge  of  debtor's 
intent  to  defraud  other  credicors.  Jackson 
V.    Citizens'    Bk.    &    Trust    Co.     [Fla.]     44    S 

sie. 

9.  If  creditor  takes  more  than  enough 
property  co  pay  his  debt,  the  sale  is  void, 
where  he  has  notice  of  debtor's  fraudulent 
intent,  within  the  rules  applicable  to  a  vol- 
unteer purchaser,  notwithstanding  payment 
of  valuable  consideration  for  the  surplus. 
Jackson  v.  Citizens'  Bk.  &  Trust  Co.  [Fla.] 
44   S   516. 

10.  Notwithstanding  preferred  creditor 
takes  more  propercy  than  is  necessary  to 
pay    his   debt,,  paying   a   valuable   considera- 


ton  for  the  surplus,  the  sale  is  not  void 
where  by  agreement  the  purchaser  or  seller 
applies  the  money  received  to  paymenc  of 
other  debts  of  the  seller,  the  sale  being  in 
good  faith.  Jackson  v.  Citizens'  Bk.  &  Trust 
Co.  [Fla.]  44  S  516.  Though  amount  real- 
ized was  insufficient  to  pay  all.  Id.  And 
in  such  case  the  rules  of  a  creditor  pur- 
chaser, where  the  debt  is  the  sole  considera- 
tion, apply.     Id. 

11.  Martin  v.  Shears  [Neb.]  110  NW  1010. 
Though  statute  makes  conveyances  in  fraud 
of  credicors  "null  and  void."  Tudor  v.  Tu- 
dor [Vt.]  67  A  53'9.  As  between  the  parties 
to  a  fraud,  the  transaction  is  valid,  and  the 
court  will  not  relieve  them  of  tlie  conse- 
quences of  the  fraud.  Sewell  v.  Norris  [Ga.] 
58  SE  63'7.  Neither  a  court  of  law  or  equity 
will  aid  a  fraudulent  grantor  in  recovering 
back  the  property  or  in  enforcing  the  crust 
upon  which  the  deed  was  made.  Will  leave 
them  in  precise  position  in  whicla  their 
fraudulent  acts  have  placed  them.  Cocho- 
nour  v.  Ratcliff,  223  111.  274,  79  NE  83. 
Where  property  was  conveyed  in  trust  for 
benefit  of  vendor  to  defraud  his  creditors, 
and  subsequently  reconveyed  to  the  vendor, 
recognition  of  latter's  title  in  action  on  fire 
policy  requiring  insured  to  be  sole  and  un- 
conditional owner  is  not  an  enforcement  of 
the  trust.  Insurance  Co.  v.  Waller,  116 
Tenn.    1,    95    SW   811. 

12.  Deed  fraudulent  as  to  creditors  is 
valid  as  against  the  heirs  of  tlie  grantor. 
Southwood  V.  Southwood,  30  Ky.  L.  R.  307, 
98  SW  304;  Davis  v.  Davis  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  286.  98  SW  198.  In  action 
by  heirs  of  grantor  to  set  aside  conveyance 
to  wife  as  fraudulent,  instruction  held  to 
require  finding  for  defendant  if  jury  believed 
that  grantor  conveyed  to  her  witli  intent. 
known  to  her,  to  defraud  his  creditors,  not- 
witlistanding  undisclosed  intent  on  part  of 
grantor  that  deed  should  not  operate  to  pass 
citle.  Davis  v.  Davis  [Tex.  Civ.  App.]  17 
Tex.  Ct.  Rep.   286,   9'8  SW  198. 

13.  If  fraudulent  intent  on  the  part  of  the 
grantor  is  shown,  the  conveyance  is  void, 
notwithstanding  che  debtor  has  otlier  prop- 
erty sufficient  to  satisfy  his  creditors. 
Bekins  v.  Dieterle   [Cal.  App.]   91  P  173. 

14.  A  sale  with  intent  to  hinder  or  de- 
fraud creditors  of  the  seller,  which  intent  was 
known  to  tlie  grantee,  is  void,  notwitiistand- 
ing   payment   by   latter   of   an   adequate   con- 
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§  3.  Who  may  attaclc.^^ '^  ^- ^- '^^^^ — Only  creditors  ^^  and  others  directly  af- 
fected ^^  who  were  prejudiced  ^*  by  the  conveyance  may  attack  it,  and  they  may  be 
estopped  to  assert  its  invalidity.^^  As  a  rule  a  creditor  must  tirst  reduce  his  claim 
to  judgment,-"  but  by  statute  in  some  states  a  surety  whose  liability  has  not  yet 
accrued  may  sue.-^  Administrators  of  the  grantor  may  attack  it  when  authorized 
by  statute." 

§  4.  Rights  and  liabilities  of  persons  claiming  under  a  fraudulent  grantee. 
See  T  c.  L.  issc — ^  fraudulent  grantee  can  convey  a  good  title  to  an  innocent  pur- 
chaser,-^ but  not  to  one  with  notice  of  the  fraud.^*  This  latter  rule  has  no  appli- 
cation, however,  where  the  subsequent  purchaser  derives  title  from  an  innocent 
grantee.-^ 


sideration.  Jackson  v.  Citizens'  Bk.  &  Trust 
Co.  [Fla.]  44^  S  516;  Gust  v.  Hoppe,  201  Mo. 
29'3,    lOO   SW    34. 

15.  The  effect  of  constructive  fraud  on  an 
instrument  will  not  be  extended  so  as  co 
render  a  mortgage  covering  two  distinct 
classes  of  property  wholly  void  merely  be- 
cause it  is  void  as  to  one  of  them.  Chat- 
tel mortgag'e  covering  stock  in  trade  and 
other  property,  void  as  to  former  because 
being  allowed  to  remain  in  possession  of 
mortgagor,  held  valid  a.s  to  other  property. 
Eastman  v.  Parkinson    [Wis.]   113  NW  649. 

16.  Mitchell  V.  Cleveland  [S.  C]  5-7  SE 
33.  One  neither  a  creditor  nor  a  purchaser 
cannot  attack  a  chattel  mortgage.  Mill's 
Ann.  St.  §  2027  providing  that  sales  of  goods, 
unaccompanied  by  immediate  delivery  and 
followed  by  actual  and  continued  change  of 
possession,  shall  be  void  as  to  creditors  and 
subsequent  purchasers.  Klug  v.  Munce 
[Colo.]    90  P  603. 

17.  A  pledgee  of  corporate  stock  may  sue 
In  equity  to  enjoin  fraudulent  transfer  of 
property  of  corporation  though  neither  a 
stockholder  nor  a  creditor  of  the  corporation. 
Andrews  Co.  v.  National  Bk.  [Ga.]  58  SB 
633. 

IS.  Purchaser  at  sale  under  judgment 
subject  to  a  first  and  second  mortgage  could 
not  avoid  the  lien  of  the  second  mortgage 
on  ground  that  it  was  invalid  as  to  mort- 
gagor's creditors.  Youd  v.  German  Sav.  & 
Loan  Soc,  3  Cal.  App.  706,  86  P  991.  The 
rule  denying  creditors  the  right  to  attack 
acts  of  a  debtor  prior  to  the  creation  of 
the  debt  does  not  apply  to  the  right  of  a 
forced  heir  to  attack  a  conveyance  by  his 
ancestor  in  fraud  of  his  legitime,  as,  though 
the  right  does  not  accrue  until  the  death  of 
the  donor,  it  relates  back  to  a  date  anterior 
to  the  donation.  Jones  v.  Jones  [La.]  44  S 
429.  Defects  in  a  prior  agreement  to  con- 
vey, based  on  a  sufficient  consideration,  can- 
not be  asserted  by  a  creditor  seeking  to  set 
aside  a  conveyance  made  in  pursuance 
thereof  as  fraudulent.  Aultman  Engine  & 
Thresher  Co.  v.  Greenlee,  134  Iowa,  368,  111 
NW  1007.  Where  property  ia  transferred  in 
good  faith  for  a  valuable  consideration,  a 
creditor  is  not  entitled  tO'  have  the  transfer 
set  aside  merely  because  the  debtor  might 
have  successfully  resisted  an  action  to  com- 
pel performance.     Id. 

10.  The  assignee  of  a  creditor  is  estopped 
to  assert  the  invalidity  of  a  transfer  as  a 
fraud  on  creditors  where  he  was  largely 
instrumental  in  securing  the  transfer  as  at- 
torney for  one  of  the  parties  to  it.  Canton 
Roll  &  Mach.  Co.  v.  Rolling  Mill  Co.,  155   F 


321.  Though  ordinary  heirs  are  estopped 
to  assert  the  invalidity  of  a  conveyance  by 
their  ancestor,  the  rule  has  no  application  to 
conveyances  in  fraud  of  forced  heirs  in  so 
far  as  their  legitime  is  concerned.  Jones  v. 
Jones  [La.]  44  S  429.  Dismissal  of  an  at- 
tachment in  suit  against  grantor,  and  entry 
of  judgment  against  him  on  stipulation, 
does  not  estop  plaintiff  in  such  action  from 
atacking  conveyances  by  grantor  as  in  fraud 
of  plaintiff.  Scharff  v.  McGaugh,  205  Mo. 
344,    103    SW    550. 

20.  Only  creditors  having  a  lien  on  the  land 
of  the  debtor  may  sue  to  set  aside  convey- 
ances in  fraud  of  their  rights.  Hence  no 
right  of  action  exists  after  the  lien  of  a 
judgment  has  expired.  Smith  v.  Ellison,  SO 
Ark.  447,  97  SW  666.  Simple  contract  cred- 
itor cannot  maintain  an  action  in  equity  in 
the  Federal  courts  to  set  aside  a  fraudu- 
lent conveyance  by  the  debtor  either  by 
virtue  of  state  statutes  or  otherwise.  Juris- 
dictional Act  Mar.  3,  1875  (18  Stat.  472,  c. 
137,  U.  S.  Comp.  St.  1901,  p.  513),  per- 
mitting action  to  enforce  liens  to  be 
brought  in  the  district  where  the  property 
i.s  situated,  does  not  confer  suc!h  right, 
and,  if  it  did,  would  be  unconstitutional 
as  in  violation  of  the  7th  amendment.  Can- 
ton Roll  &  Mach.  Co.  v.  Rolling  Mill  Co., 
155  F.  321.  Nor  does  the  fact  that  the 
creditor  holds  a  mechanic's  lien  on  the  prop- 
erty entitle  him  to  maintain  such  an  action, 
as,  if  valid,  it  may  be  enforced  against  tlie 
prop'erty  itself  regardless  of  conveyances.   Id 

21.  Under  Civ.  Code  of  Practice,  §  237,  a 
surety  may  bring  an  action  in  equity  against 
his  principal  before  the  debt  or  liability  be- 
comes due  to  assail  fraudulent  conveyances 
by  the  latter.  Walters  v.  Akers  [Ky.]  101 
SW    1179. 

22.  An  administrator  may  maintain  an 
action  to  set  aside  a  conveyance  fraudu- 
lent as  to  creditors  whose  claims  had  not 
accrued  at  the  time  of  the  transfer,  as  well 
as  to  then  existing  creditors.  St.  1898,  § 
3832.  Sawyer  v.  Metters  [Wis.]  113  NW 
682,  overruling  Ecklor  v.  Wolcott,  115  Wis. 
19,    90  NW   1081. 

23.  Evidence  held  to  show  that  vendee  of 
fraudulent  grantee  was  a  bona  fide  pur- 
chaser for  value.  South  Omaha  Nat.  Bk.  v. 
Boyd    [Ark.]    97    SW    288. 

24.  The  burden  is  upon  one  claiming  under 
a  fraudulent  grantee  to  show  that  purchase 
was  made  in  good  faith  and  for  a  valuable 
consideration.  Long  v.  Garey  Inv.  Co. 
[Iowa]  112  NW  550.  Where  grantee,  in  con- 
veyance fraudulent  a.s  to  creditors,  formed 
a  new   corporation   and   transferred   property 
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§  5.  Extent  of  grantee's  UahiUty.^^^  "^  *^-  ^-  ^^^'^ — A  fraudulent  grantee  is  not 
entitled  to  a  lien  on  the  property  purchased  to  the  extent  of  the  price  paid  there- 
for,-^ nor  can  he  assert  a  claim  against  his  grantor's  estate  until  claims  of  creditors 
have  been  paid.^^  Goods  replaced  with  the  proceeds  of  sale  of  property  conveyed 
may  be  recovered,^^  and  in  setting  apart  to  the  grantee  property  as  to  which  the 
conveyance  is  valid,  the  value  of  remaining  property  converted  by  him  may  be  de- 
ducted.^^ 

§  6.  Remedies  of  creditors.^^^  ^  *^-  •""•  ^^^*^ — A  conveyance  in  fraud  of  creditors 
may  be  attacked  either  at  law  ^°  or  in  equit}^,  and  where  numerous  transactions  are 
involved  a  single  action  in  equity  will  lie,"^  biit  equity  will  not  grant  relief  unless  all 
legal  remedies  have  been  exhausted.^^  In  a  proceeding  in  aid  of  execution  to  set 
aside  a  fraudulent  conveyance,  it  is  not  necessary  that  the  creditor  should  first  issue 
an  execution  against  the  debtor,^^  nor  need  he  exliaust  his  remedies  against  one 
partner  before  seeking  relief  against  a  fraudulent  conveyance  by  the  other,^*  A 
creditor  may  enforce  his  judgment  by  levy  on  the  property  conveyed,^^  but  only  to 
the  extent  of  such  property.^®  All  persons  interested  must  be  made  parties. ^^  The 
proceeding  must  be  brought  with  due  diligence  after  the  discovery  of  the  fraud  ^' 
or  the  time  within  which  in  the  exercise  of  reasonable  diligence  it  would  have  been 
discovered,^^  and  may  be  barred  by  laches  independent  of  statute  of  limitations.*" 


to  it  In  consideration  of  Its  capital  stock, 
the  latter  is  liable  to  creditors  of  the  form- 
er's grantor  to  the  extent  of  che  property 
received.  McNeal  v.  Hayes  Mach.  Co.,  118 
App.    Div.    130,    103   NYS   312. 

25.  Knowledge  by  an  assignee  for  value 
of  an  innocent  mortgagee  that  the  mortgage 
was  executed  to  defraud  creditors  of  mort- 
gagor does  not  affect  his  title.  Shive  v. 
Merritt    [Ky.]    104    SW    368. 

26.  A  sale  void  as  to  creditors  cannot 
operate  to  give  the  vendee  a  lien  for  money 
paid  by  him.  Transfer  void  under  bulk- 
sale  law.  Farrar  v.  Lonsby  Lumber  &  Coal 
Co.,  149  Mich.  118,  14  Det.  Leg.  N.  386,  112 
NW   726. 

27.  Walters   v.   Akers    [Ky.]    101   SW  1179. 

28.  Young  v.  Lemieux,  79  Conn.  434,  65 
A    436,    600. 

29.  In  setting  apart  a  homestead  to  a 
fraudulent  grantee,  the  court  may  deduct  the 
value  of  the  grain,  grown  on  land  conveyed, 
converted   by    him.     Walters   v.   Akers    [Ky.] 

101  SW  1179. 

30.  Jurisdiction  of  law  and  equity  in 
cases  of  fraud  being  usually  concurrent, 
a  fraudulent  conveyance  may  be  attacked 
in  action  at  law.  In  ejectment.  Carroll 
V.    Salisbury    [R.    I.]    65    A   274. 

31.  A  series  of  acts  involving  different 
conveyances,  and  fraudulent  judgments 
m.ade  to  different  parties  at  different  tiines 
in  furtherance  of  a  single  scheme  to  de- 
fraud, may  properly  be  made  the  subject  of 
one  bill  in  equity  by  the  creditors  to  reach 
the  property.  TVright  v.  Simon,  118  App. 
Div.     774,     103    NYS    911,    afg.     52    Misc.     360, 

102  NYS    1108. 

32.  Refused  where  no  showing  that  exe- 
cution had  ever  been  levied  on  judgment 
against  debtor,  or  tliat  any  effort  had  been 
made  to  collect  same,  or  that  debtor  was 
insolvent.  Smith  v.  Ellison,  SO  Ark.  447,  97 
SW  6'66. 

33.  Such  a  proceeding  differs  from  a  cred- 
itor's bill  where  issuance  of  execution  is 
essential.     Dawson    v.     First    Nat.    Bk.,    228 

9  Curr.  L.—  96. 


111.    577,    81    NE    1128.     The    issuance    of    an 
execution  need  not   be  averred.      Id. 

34.  On  obtaining  Judgment  against  an 
insolvent  partnership,  a  creditor  need  not 
proceed  against  one  of  the  partners  before 
filing  a  bill  to  set  aside  a  fraudulent  con- 
veyance by  the  other.  Dawson  v.  First  Nat. 
Bk.,    228    111.    577,    81    NE    1128. 

35.  Creditor  as  to  whom  a  sale  is  fraud- 
ulent may  levy  on  goods  without  bringing  an 
action  to  have  sale  set  aside.  Hall  v.  Frith, 
51  Misc.  600,  101  NYS  31.  May  levy  as 
though  it  were  property  of  debtor.  Sale  in 
bulk  without  complying  with  law.  Par- 
ham  &  Co.  V.  Potts-Thompson  Liquor  Co., 
127  Ga.  303,  56  SB  460.  May  levy  on  and 
sell  property  fraudulently  conveyed  as 
tliough  no  conveyance  had  been  made.  Be- 
kins  V.  Dieterle  [Cal.  App.]   91  P  173. 

36.  A  creditor  may  levy  only  on  the  iden- 
tical property  conveyed,  hence  property 
purchased  by  the  grantee  with  the  proceeds 
of  the  sale  of  property  fraudulently  conveyed 
is  not  subject  to  levy.  Guyton  v.  Chasen 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  1016,  101 
SW  290. 

37.  Action  held  properly  dismissed  for 
failure  to  join  grantee  of  alleged  fraudulent 
conveyance.  Mishler  v.  Finch,  104  Md.  182,. 
64  A  945.  The  vendee  of  a  fraudulent 
grantee  who  was  not  made  a  party  to  a  pro- 
ceeding to  have  deed  declared  void  Is  not 
bound  by  the  decree.  Tudor  v.  Tudor  [Vt.] 
67  A  539.  The  debtor  is  a  necessary  party 
to  an  action  to  set  aside  an  alleged  fraudu- 
lent conveyance.  Rule  applies  to  fraudulent 
transfer  by  corporation  to  its  stockholders. 
Lathrop,  Shea  &  Henwood  Co.  v.  Byne,  100 
NYS  1041.  One  not  shown  to  be  a  partner  of 
the  grantor,  though  alleged  to  be  interested 
in  a  fraudulent  sale,  need  not  be  made  a 
party  to  an  action  to  set  it  aside.  Sale  void 
under  the  bulk  sale  law.  Murray  Drug  Co, 
v.   Harris    [S.   C]    57    SE   1109. 

38.  Gordon    v.    Anderson    [Mls-s.]    4'4    S    67. 

39.  Delay  of  twenty  years  after  convey- 
ance alleged  to  be  fraudulent  held  a  bar  to 
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The  complaint  must  allege  fraud  ^^  and,  when  a  particular  statute  is  relied  on, 
facts  bringing  the  case  witliin  the  statute  must  be  set  forth.*^  A  denial  of  fraud 
is  sufficient  to  raise  the  question  that  the  property  conveyed  was  exempt.*^  The 
parties  are  entitled  to  an  instruction  on  all  issues  presented  by  the  evidence.*'* 
Upon  setting  aside  a  conveyance  the  proceeds  shovild  first  be  applied  to  the  pay- 
ment of  the  owner's  debts,*^  and  in  an  action  on  a  foreign  judgment,  though  relief 
against  the  grantees  is  denied,  the  plaintiff  is  entitled  to  a  decree  against  the  grant- 
or's estate.*® 

Freemasons;    Friendly   Suits;    Friend   of   the   Court;    Funds   ajjd   Deposits   in 
Court;  Future  Estates,  see  latest  topical  index. 


GAMBLING  CONTRACTS. 


8  3.      Effect  of  Illegality  on   Substituted   or 
Collateral  Contracts  or  Securities   (1524). 


§  1.  What  Constitutes  a  Wagering  Con- 
tract   (1522). 

§  2.  Rights  an<1  Remedies  of  Parties  and 
Their   Privies    (1523). 

The  crime  of  gambling  and  the  right  to  recover  money  lost  thereat  is  elsewhere 
treated.*^ 

§  1.  What  constitutes  a  ivagering  contract.^^^ ''  C-  ^-  ^^^^ — A  contract  of  sale 
for  future  delivery  is  valid  if  actual  delivery  is  intended,*^  though  the  seller  does 
not  own  the  commodity  at  the  time  of  entering  into  the  same,*®  but  such  contract 


an  action  to  set  it  aside,  same  having 
been  recorded  on  the  day  of  its  execution 
and  plaintiff's  grantor  having  purchased  at 
an  execution  sale  a  year  after  recording-  of 
conveyance  to  defendant.  Gordon  v.  Ander- 
son [Miss.]  44  S  67.  Delay  of  thirteen  years 
after  obtaining  judgment  and  filing  of 
creditor's  bill  to  set  aside  alleged  fraudu- 
lent conveyance  held  facal.  Farr  v.  Hauen- 
stein  [N.  J.  Err.  &  App.]  67  A  377,  rvg.  70  N. 
J.  Eq.   635,   62  A  383. 

40.  Attack  on  conveyances  made  from  ten 
to  twenty  years  previously  held  barred 
though  statute  of  limitations  was  not 
pleaded.  Potter  v.  Potter's  Receiver  [Ky.] 
101  SW  905.  Delay  of  four  years  in  bring- 
ing action  to  set  aside  fraudulent  transfer 
held  not  to  constitute  laches.  Bennett  v. 
Bos-hold,  123  111.  App.  311. 

41.  Complaint  in  action  to  set  aside  con- 
veyance as  fraudulent  must  allege  fraud  or 
facts  from  which  the  existence  of  fraud 
may  be  reasonably  inferred.  Pritz  v.  Jones, 
117  App.  Div.  643,  102  NTS  549.  The  facts 
on  which  fraud  is  predicated  must  be  spe- 
cifically pleaded.  Mere  allegation  that  prop- 
erty was  conveyed  in  fraud  of  creditors  not 
BufRcient.  Leavengood  v.  McGee  [Or.]  91  P 
453. 

42.  Under  Ky.  St.  1903.  §§  1910-1911,  pro- 
viding tliat  mortgages  made  in  contempla- 
tion of  insolvency  with  intent  to  prefer  cer- 
tain creditors  shall  inure  to  benefit  of  all 
creditors  upon  petition  filed  by  any  person 
Interested  filed  within  six  months  after 
record  thereof,  a  petition  which  did  not  al- 
lege insolvency  of  mortgagor,  or  that  mort- 
gage was  made  in  contemplation  of  insol- 
vency with  intent  to  prefer  certain  creditors, 
or  that  it  was  filed  within  the  time  pre- 
scribed held  insufllcient.  Krish  &  Co.  v. 
Kentucky  Jeans  Clothing  Co.  [Ky.]  102  SW 
80'3. 

43.  Answer  need  not  allege  that  land 
conveyed  was  defendant's  homestead.  Hob- 
son  V.   Noel,   30   Ky.   L.   R.   1,    97   SW   388. 


44.  Where  there  is  evidence  to  show  that 
lease  of  farm  was  taken  in  name  of  wife  to 
prevent  creditors  from  levying  on  crop,  it 
is  error  to  refuse  an  instruction  on  the  is- 
sue thus  presented.  Pink  v.  McCue,  123  Mo. 
App.    313.    100    SW    549. 

45.  Upon  setting  aside  a  fraudulent  con- 
veyance of  corporate  property  by  the  owner 
of  all  of  its  stock,  the  court  may  properly 
order  the  proceeds  first  applied  to  the  pay- 
ment of  corporate  debts.  Taber  v.  Arm- 
strong, 30  Ky.  L.  R.  938,  99  SW  957,  rehear- 
ing denied,  101   SW  305. 

46.  Action  against  the  administrator  of 
the  estate  of  a  judgment  debtor  on  a 
foreign  judgment  and  alleged  fraudulent 
grantees  to  set  a.=;ide  certain  conveyances  as 
in  fraud  of  creditors.  South  Omaha  Nat. 
Bk.  V.   Boyd.   79  Ark.   215,    97   SW   288. 

47.  See  Betting  and  Gaming,  9  C.  L. 
388. 

48.  Watson  v.  Hazlehurst,  127  Ga.  298, 
5G  BE  459;  Cleage  v.  Laidley  [C.  C.  A.]  149  F 
346.  Not  gambling  contract  within  Kurd's 
Rev.  St.  111.  1905,  pp.  698-70'0.  Zeller  v. 
Leiter  .  [N.  Y.]  82  NE  158.  In  action  be- 
tween broker  and  principal  it  is  their  intent 
and  not  intent  ot  brokers  actually  making 
sale  to  make  delivery  that  controls.  Car- 
son V.  Milwaukee  Produce  Co.  [Wis.]  113 
NW  393.  Intention  of  parties  to  contract  of 
purchase  and  sale  for  future  delivery  to  sell 
contract  and  rights  thereunder  and  thus 
avoid  delivery  or  receipt  thereunder  does  not 
render  it  a  wager.  Cleage  v.  Laidley  [C.  C. 
A]  149  F  346.  Intention  of  parties  to  con- 
tracts of  purchase  and  sale  for  future  deliv- 
ery to  settle  same  so  far  as  possible  by  "set- 
off" and  "ringing  off"  under  rules  of  board  of 
trade  and  only  delivery  remainder  does  not 
render  contract  a  wager.  Id.  Evidence  held 
to  show  intent  to  "off-set"  and  "ring  off" 
contracts  of  purchase  and  sale  for  future  de- 
livery,  and   to  delivery  remainder.     Id. 

49.  Watson  V  Hazlehurst,  127  Ga.  298,  56 
SE   459. 
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is  void  where  it  is  mutually  ^^  understood  that  no  delivery  is  to  be  made  but  a 
settlement  is  to  be  effected  on  the  difference  between  market  and  contract  price." 
Marginal  contracts,^-  gift  enterprises  based  on  chance/^  and  optional  contracts  for 
the  purchase  or  sale  of  grain  for  future  delivery,^*  are  expressly  prohibited  in 
some  states.  Remedial  contracts  relating  to  gambling  contracts  are  liberally  con- 
strued.^^ Intent  to  make  delivery  or  not  to  make  delivery  is  usually  a  question  for 
the  jury/®  under  all  the  facts  and  circumstances  of  the  transaction." 

§  2.     Rights   and   remedies  of  parties   and   their  privies.^^^  ^  ^-  ^-  ^^^° — Gam- 
bling contracts  being  void  will  not  support  an  action,^^  but  the  party  seeking  to 


50.  Both  parties  must  contemplace  non- 
delivery. Ware  v.  Dumont,  123  111.  App.  1;  In 
re  Baxter  &  Co.  [C.  C.  A.]  152  F  137.  Facts 
and  circumstances  held  to  support  finding 
tliat  there  was  intent  to  make  actual  delivery 
on  appellee's  part.  Semler  Mill.  Co.  v.  Fyffe, 
127  111.  App.  514.  It  being  necessary  to  show 
that  both  parties  contemplated  nondelivery, 
defendant  after  testifying-  that  he  did  not  in- 
tend to  deliver,  may  sliow  by  conversations 
with  other  party  that  such  was  his  intent 
also.     Zeller  v.  Leicer  [X.  Y.]  82  XE  158. 

51.  Gibney  v.  Olivette  [Mass.]  82  XE  41; 
Carson  v.  Milwaukee  Produce  Co.  [Wis.]  113 
NW  393;  Cleage  v.  Laidley  [C.  C.  A.]  149  F 
346.  Intention  to  "settle  by  payment  of  dif- 
ferences," "betting  on  future  prices,"  or  "clos- 
ing up  without  delivery  Ijy  payment  of  differ- 
ences," means  an  intention  by  one  who  has 
sold  for  future  delivery  to  buy  on  same  board 
for  same  delivery  and  to  off-set  one  against 
the  other  and  to  pay  or  receive  difference 
Carson  v.  Milwaukee  Produce  Co.  [Wis.]  113 
NW  393.  Under  Kurd's  Rev.  St.  1905,  pp.  698, 
699,  c.  38,  §  130,  all  transactions  in  grain  are 
gambling  contracts  where  neither  party 
thereto  contemplates  delivery  but  settlement 
of  differences  onl,\'.  Pratt  &  Co.  v.  Ashmore, 
224    111.    587,    79    XE    952. 

52.  Claim  against  estate  alleging  that 
testator  employed  plaintiffs  to  purcliase 
stock  and  to  advance  price  thereof,  wliich  he 
agreed  to  repay,  with  commissions  and  in- 
terest, depositing  stocks  purchased,  together 
with  stocks,  as  security,  etc.,  held  not  to 
show  on  its  face  a  contract  for  purchase  of 
stocks  on  margins,  in  violation  of  Const, 
art.  4,  §  26.  Pollitz  v.  Wickersham,  150  Cal. 
238,  88  P  911.  But  where,  in  addition  there, 
to  plaintiffs  were  given  right  to  sell  for  pro- 
tection in  case  of  decline  in  market,  a  find- 
ing of  such  a  contract  was  autiiorized.  Id. 
Evidence  held  to  warrant  finding  that  plain- 
tiffs had  riglit  to  sell  to  protect  themselves 
against   decline    of   price.     Id. 

.'3.  T\'here  each  purchaser  receives  certifi- 
cate entitling  him  to  hat  pin,  all  of  which 
are  alike,  such  scheme  is  not  void  as  gift 
enterprise  under  Laws  1895,  p.  289,  c.  152, 
the  element  of  chance  being  lacking.  United 
Jewelers'  Mfg.  Co.  v.  Keckley  [Kan.]  90  P 
781. 

54.  Contract  to  leave  offer  to  make  legal 
contract  of  sale  open  for  specified  time  held 
option  contract  within  Crim.  Code,  §  130. 
Woods  v.  Bates,  126  111.  App.  180.  Contract 
considered  and  held  not  mere  offer  to  make 
contract  for  sale  of  grain,  but  an  option  to 
enter  into  a  contract  for  purchase  of  grain. 
Bates  V.  Woods,  225   111.   126.  80  XE  84. 

55.  That  portion  of  Kurd's  Rev.  St.  1905, 
c.  38,  §  130,  relating  to  option  contracts  to 
buy   or   sell   grain   for   future   delivery,   held 


entitled     to     liberal     construction.     Bates    v. 
Woods,  225  111.  126,  80  XE  84. 

56.  Carson  v.  Milwaukee  Produce  Co 
[T^'is]  113  XV\'  393.  Evidence  of  prior 
transactions,  methods  of  doing  business 
by  board  of  trade  where  sales  were  made, 
together  -with  communications  between 
plaintiff  and  defendant,  held  to  make  intent 
a  question  for  jury.  Id.  Positive  testimony 
of  plaintiff  that  they  did  not  know  that  de- 
fendants did  not  intend  to  receive  or  deliver 
cotton,  together  with  rules  of  exchange 
under  which  transaction  was  had  requiring 
actual  delivery,  held  to  require  court  to  in- 
struct in  favor  of  contract.  Springs  &  Co. 
V.  Carpenter  [C.  C.  A.]   154  F  487. 

57.  Direct  testimony  of  party  that  de- 
livery was  or  was  not  intended  may  be  over- 
come by  inferences  from  facts  and  circum- 
stances'. Carson  v.  Milwaukee  Produce  Co. 
[Wis.]  113  XW  393.  Probability  that  intel- 
ligent and  experienced  business  man  dealing 
with  bucket  shop  knew  that  sales  were  only 
colorable  held  to  overcome  his  testimony  to 
contrary.  In  re  Baxter  &  Co.  [C.  C.  A.]  152 
F  137.  Positive  contract  agreement  to  make 
actual  delivery  held  overcome  by  admissions 
of  plaintiff.  Saunders  v.  Baker,  122  Mo.  App. 
294,    99    SW    51. 

Facts  and  circumstances  surrounding 
transaction  and  settlements  made  held  to 
show  that  neither  party  contemplated  de- 
livery. Pratt  &  Co.  V.  Ashmore,  224  111.  587, 
79  X'E  952.  Held  to  show  that  appellant 
knew  that  appellee  and  middlemen  contem- 
plated settlement  without  delivery.  Ware  v. 
Dumont,   123  111.  App.  1. 

Evidence  of  seller's  inability  to  purchase 
goods  sold  because  of  lack  of  funds  and 
buyer's  inabilitj'  to  accept  delivery  if  ten- 
dered, and  other  facts,  held  to  show  that 
there  was  no  intent  to  make  delivery.  Saun- 
ders V.  Baker,  122  Mo.  App.  294,   99  S'W  51. 

Evidence  admissible:  Where  defendant, 
sued  upon  contract  for  sale  of  cotton, 
pleaded  that  as  part  of  consideration  plain- 
tiff's assignor  had  agreed  to  purchase  and 
carry  two  cotton  futures  for  him,  evidence  of 
assignor's  methods  of  doing  business  held 
admissible  to  show  that  no  delivery  was  in- 
tended. Smith  V.  Bowen  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  664.  100  SW  796.  Party 
to  contract  of  sale  for  future  delivery  may 
testify  as  to  intent  to  deliver  v.-here  facts  and 
circumstances  make  a  reasonable  case  for  the 
jury.  Semler  Mill  Co.  v.  Fyffe,  127  111.  App. 
514. 

58.  In  action  for  cotton  sold,  defendant 
may  show  that  as  part  consideration  plain- 
tiff's assignor  agreed  to  purchase  and  carry 
for  defendant  two  cotton  futures,  rule  chat 
if  plaintiff  can  make  out  case  without  prov- 
ing   illegality    of    contract    he    may    recover. 
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escape  therefrom  has  the  burden  of  establishing  its  invalidity  °^  by  clear  proof.®** 
Recovery  of  money  lost  or  advanced  under  gambling  contract,  together  with  interest 
thereon,*'^  is  allowed  to  the  party  losing  or  advancing  the  same  *^^  in  some  states,** 
unless  he  has  received  the  full  benefit  of  his  contract.**  The  right  of  recovery  given 
by  the  Alabama  statute  is  a  personal  action  which  survives  the  death  of  plaintiff.*^ 
An  agent  making  a  settlement  with  a  customer  on  a  gambling  contract  does  not 
succeed  to  his  rights  as  against  the  principal.**  Where  right  to  recover  margins 
advanced  on  a  gambling  contract  is  given,  unpaid  margins  cannot  be  off-set  against 
them.*^ 

§  3.  Effect  of  illegality  on  substituted  or  collateral  contracts  or  securities. 
See  7  c.  L.  isei — ^  j^q^q  given  in  settlement  of  a  gambling  contract  is  invalid,** 
and,  if  non-negotiable,  is  unenforceable  in  the  hands  of  all  holders,*^  and  cannot 
form  the  basis  of  a  valid  compromise.^"  Generally,'^^  money  loaned  or  advanced 
to  discharge  gambling  contract  obligations  may  be  recovered,'^^  unless  made  by  a 
party  interested  and  as  a  mere  device  to  enable  winner  to  recover  his  debt.^^ 

Gathe  axd  Game  Laws;  Gamikg;  Gamixg  Houses,  see  latest  topical  index. 


not  being  applicable  (Smith  v.  Bowen  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  664.  100  SW  796), 
and  it  is  not  necessary  to  show  performance 
of  such  illeg-al  agreement  (Id.).  Where  de- 
fendant sued  upon  contract  for  sale  of  cot- 
ton pleaded  thac  as  part  of  consideration 
plaintiff's  assig-nor  agreed  to  buy  and  carry 
for  him  two  cotton  futures,  and  court  in- 
structed that  if  money  paid  by  plaintiff -s  as- 
signor to  defendant  was  a  loan  he  could  re- 
cover, it  is  not  error  to  refuse  to  instruct 
that  money  must  have  been  paid  for  cotton 
and  not  as  loan  to  support  defendant's  plea. 
Id.  Rights  and  remedies  on  marginal  con- 
tracts as  affected  by  rules  of  boards  of  trade 
and  exchanges,  see  Exchanges  and  Boards 
of  Trade.  9  C.  L.  132-6. 

59.  Allen  v.  Caldwell,  "Ward  &  Co.  [Ala.] 
42  S  855;  King  v.  Zell  [Md.]  66  A.  279;  Smith 
V.  Bowen  [Tex.  Civ.  App.]  17  Tex.  Cc.  Rep. 
664,  100  SW  796V  Contract  valid  on  its  face. 
AVatson  v.  Hazlehurst,  127  Ga,  2'08,  56  SE  459. 
Where  evidence  of  party  seeking  to  enforce 
a  debt  admits  of  no  reasonable  question  but 
that  it  SLTO&e  out  of  gambling  contract,  it  is 
immaterial  where  burden  of  proof  lies. 
Saunders  v.  Baker,  122  Mo.  App.  2'94,  99  SW 
51. 

GO.     Cleage  v.  Laidley  [C.  C.  A.]  149  F.  346. 

61.  In  action  under  Code  1896,  §  2163,  au- 
thorizing recovery  of  money  lost  on  wager 
contract,  interest  may  be  allowed  thereon, 
recovery  not  being  a  penalty.  Motlow  v. 
Johnson    [Ala.]    44  S  42. 

62.  Right  to  recover  money  lost  by  gam- 
ing, etc.,  given  by  Crim.  Code,  §  132,  is  to 
party  losing,  hence  member  of  firm  cannot 
individually  recover  losses  of  firm.  Ware  v. 
Dumont,   123   111.  App.   1. 

63.  Under  Rev.  Laws,  c.  99,  §  4,  and 
amendments,  money  lost  on  illegal  wagering 
contracts  may  be  recovered.  Gibney  v.  Oli- 
vette  [Mass.]   82  NE  41. 

64.  Where  customer  paid  $770  margins  to 
agent  of  defendant  for  purchase  of  stock, 
but  no  purchase  was  made  and  agent  tran.^;- 
ferred  account  to  another  company  which 
carried  same  without  expenses  to  customer 
and  finally  settled  for  $1,100',  such  customer 
cannot     recover     margins     from     defendant 


though  defendant  retains  same  without  con- 
sideration. Fuller  V.  Municipal  Tel.  &  Stock 
Co.,  117  App.  Div.  352,  102  NTS  154.  But 
where  no  benefits  have  been  paid  by  latter 
company,  advanced  margins  may  be  re- 
covered.    Id- 

65.  Action  under  Code  1896,  §  2163,  au- 
thoi-izing  recovery  of  money  lost  on  a  bet,  is 
a  personal  action  within  §  35,  and  survives 
death  of  plaintiff.  Motlow  v.  Johnson  [Ala.] 
44  S  42. 

66.  Especially  where  agent  knev/  of  ille- 
gality and  was  party  thereto.  Fuller  v.  Mu- 
nicipal Tel.  &  Stock  Co.,  117  App.  Div.  352, 
102  NTS  154. 

67.  Fuller  v.  Municipal  Tel.  &  Stock  Co., 
117   App.   Div.   352,  102   NTS  154. 

68.  Zeller  V.  Leiter  [N.  Y.]  82  NB  158.  Is 
contra  bonas  mores.  Union  Collection  Co.  v. 
Buckman,  150  Cal.  159,  88  P  708. 

69.  70.  Union  Collection  Co.  v.  Buckman, 
150  Cal.  159,  88  P  70'8. 

71.  Lender  of  money  to  be  used  in  illegal 
purchase  of  stocks  on  margins  cannot  re- 
cover same.  Gibney  v.  Olivette  [Mass.]  82 
NB  41.  Where  broker  brings  principals  to- 
gether for  purpose  of  entering  into  wager- 
ing contract  and  advances  money  on  behalf 
of  his  principal,  he  cannot  recover  therefor 
from  his  principal.  Anderson  &  Co.  v.  Hol- 
brook  [Ga.]   57  SE  5-Oa 

72.  Though  contract  for  sale  of  cotton  is 
wagering  contract,  broker  who  has  no  inter- 
est therein  and  who  does  not  share  in  profit 
or  loss  may  recover  for  advances  made  on 
behalf  of  principal.  Allen  v.  Caldwell,  Ward 
&  Co.  [Ala.]  42  S  855.  Where  defendant  di- 
rected plaintiffs,  stockbrokers,  to  sell  short 
and  afterwards  directed  them  to  purchase 
to  fill  sale  contracts,  plaintiffs  may  recover 
money  so  advanced,  though  original  short 
sale  was  void  as  wager,  since  it  is  not  un- 
lawful to  fulfill  such  contract.  Whittmore 
v.  Malcomson,  155  F  503. 

73.  Evidence  held  to  show  that  loan  made 
by  plaintiff,  agent  of  foreign  bucket  shop, 
was  made  as  devise  to  enable  winner  to  re- 
cover debt  and  in  hope  of  retaining  defend- 
ant as  customer.  Saunders  v.  Baker,  122  Mo. 
App.  294.  99  SW  Bl. 


9  Cur.  Law. 


GAEXISHMEXT 


1525 


GARNISHMENT. 


§  1.  Definition  and  Nature  of  Remedy  In 
General    (1525). 

§  2.  Grounds  for  Garnisliinent  and  Choses 
and  Properties   Subject    (1525). 

§  3.  Persons  Liable  to  Garnishment 
(1526). 

§  4.  Rights,  Defenses,  and  Liabilities  Be- 
tT»een   Plaintiff   and    Garnishee    (1526). 

§  5.  Rights,  Defenses,  and  Liabilities  Be- 
tv*een    Defendant    and    Garnishee    (152S). 

§  6.  Duties  of  a  Garnished  Agent  to  bis 
Principal    (1528). 

§  7.  Conflicting  and  Hostile  Claims  and 
Liena    (1528). 


§  8.     Jurisdiction    and    Venue    (152S). 

§  0.  Procedure  to  Obtain  Writ;  Bond 
(152S). 

§  10.  The  Writ  and  Service  Thereof;  Re- 
turn;   Notice    to   Defendant    (1529). 

§  11.  AnsTrer  or  Disclosure  and  Later 
Pleadings  or  Traverse   (1529). 

§  12.     Claims   or   Interventions    (1529). 

§   13.      Dissolution    of   Writ    (1530). 

§  14.  Effect  of  Pendency  of  Other  Pro- 
ceedings; Stay,  etc.   (1530). 

§  15.  Trial,  Verdict  and  Judgments,  Costs 
and   Execution    (1530). 

§  16.     Appellate  Review   (1531). 


The  scope  of  this  topic  is  noted  below.'* 

§  1.  Definition  and  nature  of  remedy  in  general.^^^  ^  ^-  ^-  ^^^- — In  "Washing- 
ton garnishment  is  a  civil  suit  and  not  process  of  execution  to  enforce  a  judgment 
already  rendered.'^^ 

§  2.  Grounds  for  garnishment  and  choses  and  properties  suhject.^^^ '  ^-  ^• 
1862 — Choses  in  action,  as  well  as  corporeal  property,  are  as  a  general  rule,  subject 
to  garnishment.'®  Liability  for  tort  is  not  garnishable,^^  but  the  amount  agreed 
to  be  paid  in  settlement  of  an  action  for  tort  is  subject.''®  Wliat  is  garnishable 
must  frequently  be  determined  by  construction  of  the  terms  of  the  statute.''^  Prop- 
erty to  be  subject  to  garnishment  must  belong  to  defendant  and  be  in  the  hands  of 
the  garnishee  ®°  at  the  time  of  the  service  of  process.*^  In  the  case  of  a  debt  it 
must  be  an  unconditional  obligation®-  owing  by  the  garnishee  to  the  defendant®^ 


74.  It  includes  all  ancillary  process  to  at- 
tach credits  of  the  defendant  whether  known 
as  g'arrjishment,  trustee  process,  factorizing 
process,  or  the  like.  It  excludes  Attachment 
(see  Attachment,  9  C.  L.  2'82)  and  Final  Pro- 
cess (see  Execution,  9  C.  L.  1328).  Exemp- 
tions are  largely  governed  hy  the  same  stat- 
utes as  prescribe  exemption  from  execution, 
as  to  -n'hich  see  Exemptions,  9  C.  L.  1339. 

75.  Laws  Wash.  1893,  p.  95,  c.  56;  Pierce's 
Code,  p.  107;  Ballinger's  Ann.  Codes  &  St. 
§§  5390  et  seq.  Baker  v.  Duwamish  Mill  Co., 
149  F  612. 

76.  Holmes  &  Co.  v.  Pope,  1  Ga.  App.  338, 
58  SE  281. 

77.  78.  Lee  v.  Louisville  &  N.  R.  Co.  [Ga. 
App.]    58   SE   520. 

79.  A  draft  is  property  and  subject  to 
garnishment  under  the  Washington  garnish- 
ment statute.  Washington  Brick,  Lime  & 
Mfg.  Co.  V.  Trader's  Nat.  Bk.  [Wash.]  89  P 
157.  Under  Gen.  Laws  2Sth  Leg.  p.  166,  c. 
109,  §  6  authorizing  a  judgment  creditor  of 
a  mutual  insurance  company  to  garnish  se- 
curities deposited  with  state  treasurer  under 
provisions  of  act  applies  to  companies  act- 
ing under  the  act  as  well  as  to  those  incor- 
porated under  it.  Robbins  v.  Midklff  [Tex. 
Civ.  App.]    18   Tex.  Ct.  Rep.   477,   102   SW  430. 

SO.  Where  upon  termination  of  contract 
one  contractor  becomes  entitled  to  property 
in  hands  of  other,  such  property  becomes 
subject  to  garnishment.  Guffey  Petroleum 
Co.  V.  Nearn  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
903,  100  SW  967.  T.  Bank  had  in  its  posses- 
sion a  draft  drawn  by  defendant  upon  S.  P. 
Co.  in  favor  of  S.  Bank,  which  was  accepted 
by  drawee.  SL  Bank  had  a  rule  that  in  re- 
ceiving collections  it  r-rted  only  as  agent  and 
alwajs   charged   amount   of   a   draft    back   to 


dra\rer  ■when  it  failed  to  collect.  It  was 
held  that  even  though  pending  collection. 
S.  Bank  permitted  drawer  to  check  against 
draft.  It  remained  his  property  and  subject 
CO  garnishment  by  his  creditors  in  hands  of 
T.  Bank.  T\^ashington  Brick,  Lime  &  Mfg. 
Co.  V.  Traders  Xat.  Bk.  [Wash.]  89  P  157. 
Where  agent  of  lottery  company  received 
check  or  draft  from  company  proceeds  of 
which  It  was  intended  should  ultimately  be 
applied  to  payment  of  a  certificate  holder^ 
but  It  was  deposited  in  bank  in  agent's 
name,  money  thus  deposited  remained  prop- 
erty of  company  and  subject  to  garnishment 
by  one  holding  a  claim  against  it.  Fidelity 
Funding  Co.  v.  Vaughn,  18  Okl.  13,  90  P  34. 
V.'ife  lield  to  have  sucli  equitable  interest  in 
fund  deposited  in  bank  in  name  of  husband 
and  wife  as  to  protect  it  from  garnishment 
pi-oceedings  by  husband's  creditor.  Schnell- 
mann  v.  Southern  Commercial  &  Sav.  Bk., 
123  Mo.  App.  188,  100  SW  575.  Where  de- 
fendant holds  checks  of  the  garnishee,  given 
as  cash  in  payment  for  transportation  to  be 
thereafter  furnished,  the  garnishee  is  under 
no  obligation  to  stop  payment  of  the  checks 
•after  service  of  the  writ  of  garnishment. 
Larsen  v.  Allen  Line  S.  S.  Co.  [Wash.]  88  P 
753. 

81.  Wheelock  v.  Globe  Const.  Co.  [Mass.] 
81  NB  276.  Under  Garnishment  Act,  Kurd's  St. 
(190'3)  I'Oll,  §  5,  garnishee  must  answer  for 
debt  due  and  owing  any  time  before  answer, 
although  it  did  not  exist  in  matured  or  un- 
matured form  at  time  of  service.  The  How- 
ard Co.  V.  Miller,  123  111.  App.  483. 

82.  Smith  v.  Marker  [C.  C.  A.]  154  F  83'8. 
Duty  to  pay  it  must  not  be  contingent  on 
happening  of  any  future  event.     Id. 

S3.     Funds  to  be  garnishable  must  be  due 
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at  that  time,®"*  but  need  not  be  then  mimediately  due  unless  the  statute  so  requircs.^^ 
Property  held  under  a  contract  of  hire  is  not  garnishable  during  the  life  of  tlie 
contract.®^  By  statute  in  some  states,  wages  are  exempted  from  garnishment.^^ 
The  exemption  cannot  be  waived  unless  such  waiver  is  authorized  by  statute.^^ 
Under  the  Federal  constitution  and  statutes^*  a  railroad  car  is  not  exempted  from 
garnisliment  because  of  the  incidental  effect  the  impounding  thereof  may  have  on 
its  general  use  in  the  matter  of  transporting  interstate  freight.^" 

§  3.  Persons  liable  to  garnishment.^^^ '  *^-  ^-"  ^^^*- — '\Mien  property  is  in  cus- 
todia  legis,  the  officer  holding  it  is  not  liable  to  garnisliment  unless  made  so  by 
statute.®^  This  rule  applies  to  a  guardian.®-  Under  statutes  in  some  of  the  states, 
administrators  may  be  garnished.^^  In  Georgia  a  judgment  creditor  may  bring 
garnishment  proceedings  against  an  officer  who  has  levied  another  process  on  the 
debtor's  property.®*  Special  commissioners  who  have  in  their  hands  an  amount 
arising  out  of  a  chancery  cause  belonging  to  a  judgment  debtor,  which  the  decree 
directs  to  be  paid  over  to  the  owner,  are  liable  to  garnishment.*"^ 

§  4.  Rights,  defenses,  and  liabilities  between  plaintiff  and  garnishee. ^^^ '  '^• 
L.  1865 — Qj^g  ^j^Q  disregards  a  summons  of  garnishment  does  so  at  his  peril,  and 
for  any  misapplication  of  property  or  funds  is  personally  liable  in  damages  to 
plaintiff. ®°     A  valid  existing  judgment  against  defendant  is  a  condition  precedent 


to  defendant.  Adams  v.  Augustine  [Mass.] 
81  NE  192.  "Where  defendant,  captain  of 
fishing  vessel,  had  exclusive  possession  and 
control  until  completion  of  voyage,  and  net 
proceeds  of  catch  were  to  be  shared  in  cer- 
tain proporcions  by  defendant  owners  and 
crew,  proceeds  in  hands  of  purcliasers  of 
part  of  catch  are  garnishable  for  personal 
debt  of  defendant.     Id. 

84.  Smith  V.  Marker  [C.  C.  A.]  154  F.  838. 
Where  at  time  of  service  of  process  there 
was  merely  an  executory  contract,  whereby 
garnishee  was  bound  to  take  bonds  and  pay 
for  them,  the  fact  that  bonds  were  subse- 
quently delivered  does  not  warrant  judg- 
ent  against  garnishee  for  their  price. 
T^^heelock  v.  Globe  Const.  Co.  [Mass.]  81  NB 
276. 

Statutory  rule  In  Georgia:  Under  Acts  1901, 
p.  55,  service  of  summons  of  garnishment 
operates  as  a  lien  on  garnishee's  indebted- 
ness at  the  date  of  the  services,  and  also  upon 
all  future  indebtedness  accruing  up  to  date 
of  answer.  Mutual  Reserve  Fund  Life  Ins. 
Co.  V.  Fowler  [Ga.  App.]  59  SE  469;  Lee 
V.  Louisville  &  N.  R.  Co.  [Ga.  App.]  58  SE 
520.  It  was  not  the  purpose  of  this  statute 
to  violate  existing  contracts  or  to  restrain 
the  right  to  contract.  Mutual  Reserve  Fund 
Life  Ina.  Co.  v.  Fowler  [Ga.  App.]  59  SB 
469;  Singer  Sew.  Mach.  Co.  v.  Southern  Gro- 
cery Co.    [Ga.  App.]    59  SE  473. 

85.  Smith  v.  Marker   [C.  C.  A.]   154  F.  838. 

86.  Southern  Flour  &  Grain  Co.  v.  North- 
ern Pac.  R.  Co.,  127  Ga.  626,  56  SE  742. 
■U'here  a  railroad  company  in  Georgia  re- 
ceives from  a  railroad  company  in  another 
state  a  car,  under  a  contract  by  which 
Georgia  company  has  right  to  carry  car 
loaded  to  its  destination  in  Georgia,  unload 
it,  reload  and  return  it  to  owner  beyond 
limits  of  state,  paying  for  its  use,  the  car 
while  thus  being  used  by  the  Georgia  com- 
pany is  not  subject  to  garnishment;.     Id. 

87.  Under  laws  of  Georgia  wages  of  all 
journeymen,  mechanics  and  day  laborei-s  are 
exempted.     Traders'  Inv.  Co.   v.  Macon  R.   & 


Light  Co.  [Ga.  App.]  59  SE  454.  A  nonresi- 
dent of  state  is  not  entitled  to  benefit  of 
Cobbey's  Ann.  St.  1903,  §§  1531-1534,  prohib- 
iting garnishment  of  wages  of  employes 
earned  within  sixty  days  prior  to  commence- 
ment of  proceeding.  McCormack  v.  Tincher 
[Neb.]    110  NW  5'47. 

88.  A  contract,  either  specific  or  general, 
by  which  a  laborer  attempts  to  waive  his  ex- 
emption under  Georgia  statutes,  is  void. 
Traders  Inv.  Co.  v.  Macon  R.  &  Light  Co. 
[Ga.  App.]    59  SE   454. 

89.  Constitution,  art.  1,  §  8,  par.  3^.  and  U. 
S.  Rev.  St.  §  5258  (U.  S.  Comp.  St.  1901,  p. 
3564). 

90.  Southern  Flour  &  Grain  Co.  v.  North- 
ern Pac.  R.  Co.,  127  Ga.   626,  56  SE  742. 

91.  Pugh  V.  Jones,  134  Iowa,  746,  112  NW 
225. 

92.  Pugh  V.  Jones,  134  Iowa,  746,  112  NW 
225.  Not  liable  after  death  of  ward  to  gar- 
nishment by  judgment  creditors  of  heirs. 
Id. 

93.  This  is  so  in  Iowa  Code  §  3936. 
Geiger  v.  Gaige,  134  Iowa,  197,  111  N"^^  804; 
Pugh  v.  Jones,  134  Iowa,  746,  112  NW  225. 

94.  Civ.  Code  1895,  §  4776,  only  applies 
where  money  is  in  the  hands  of  an  office.. 
Barkley  v.   May    [Ga.   App.]    59   SE  440. 

95.  Boylan  v.  Hines  [W.  Va.]   59  SB  503. 

96.  Lee  v.  Louisville  &  N.  R.  Co.  [Ga. 
App.]  58  SE  520.  A  garnishee  who  applies 
money  or  property  in  his  hands  which  may 
be  subject  to  garnishment  according  to  his 
own  judgment  and  without  judicial  direction 
does  so  at  his  own  risk.  National  Lumber 
Co.  V.  Turner  [Ga.  App.]  59  SE  15.  If  after 
a  judgment  Is  entered  against  an  adminis- 
trator as  garnishee  of  defendant  he  pays 
defendant's  distributive  share  and  procures 
his  discliarge  in  the  probate  court,  he  is  per- 
-sonally  liable  in  damages  to  plaintiff  or  his 
assigneee.  Geiger  v.  Gaige,  134  Iowa,  197, 
111  NW  804.  It  Is  no  defense  in  such  casei 
that  plaintiff  moved,  in  probate  court,  to  set 
aside  discharge,  and  motion  was  overruled. 
Id. 
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to  a  judgment  against  the  garnishee/^  and  the  admission  by  the  garnishee  of  his 
indebtedness  to  defendant  will  not  preclude  him  from  contesting  the  validity  of  the 
judgment  against  him.^^  The  plaintiff  has  the  same,®'*  but  no  greater,  rights 
against  the  garnishee  ^  than  the  defendant  himself  has.  If  there  is  nothing  due 
from  the  garnishee  to  the  defendant  at  the  time  of  garnishment  the  plaintiff  can- 
not recover.^  It  is  a  good  defense  that  defendant  had  assigned  the  property  or  debt 
bona  fide,  prior  to  the  garnishment.^  An  estoppel  precluding  recovery  by  defend- 
ant is  equally  effective  against  plaintiff.*  "VMiere  employer  in  good  faith  pays 
money  to  employe  upon  affidavit  that  he  is  head  of  family,  as  required  by  Garnish- 
ment Act,  he  is  protected  though  such  affidavit  is  false.'  Against  assets  in  hig 
hands,  the  garnishee  is  entitled  to  set  off  all  indebtedness  owed  by  defendant.^  The 
bankruptcy  of  the  defendant,  if  the  petition  in  bankruptcy  was  filed  more  than  four 
months  after  the  service  of  the  summons  of  garnishment,  will  not  preclude  the 
subjection  of  the  funds  in  the  hands  of  the  garnishee.'^     A  transfer  of  the  debtor's 


97.  Ingram  v.  Jackson  Mercantile  Co. 
[Ga..  App.]  58  SE  372.  Good  defense  by  the 
garnishee  that  plaintiff  has  obtained  no 
judgment  against  defendant.  Fagan  v. 
Jackson,  1  Ga.  App.  24,  57  SE  1052.  Good 
defense  that  judgment  against  defendant  is 
dormant  and  cannot  be  enforced.  Ingram  v. 
Jackson  Mercantile  Co.   [Ga.  App.]   58  SE  372. 

98.  Ingram  v.  Jackson  Mercantile  Co. 
[Ga.    App.]    58    SE    372. 

99.  Garrett  v.  Mayfield  Woolen  Mills 
[Ala.]  44  S  1026,  Melton  Hardware  Co.  v. 
Heidelberg  [Miss.]  44  S  857.  Garnishee  is 
not  entitled  to  occupy  a  better  position  than 
if  sued  by  defendant.  Guffey  Petroleum  Co. 
V.  Nearn  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
903,  100  SW  967;  Garrett  v.  Mayfield  Woolen 
Mills  [Ala.]  44  S  1026.  Any  liability  which 
defendant  could  assert  against  garnishee 
may  be  asserted  against  him  by  plaintiff. 
Buckwalter  v.   Bradley    [Ky.]    104   SW   970. 

1.  Singer  Sewing  Macli  Co.  v.  Southern 
Grocery  Co.  [Ga.  App.]  59  SE  473;  Holmes  & 
Co.  V.  Pope,  1  Ga.  App.  338.  58  SE  281;  South- 
ern Flour  &  Grain  Co.  v.  Northern  Pac.  R. 
Co.,  127  Ga.  626,  56  SE  742;  Munson  v.  Mahon 
[Iowa]  112  NW  775;  Pugli  v.  Jones,  134  Iowa, 
746,  112  NW  225;  Melton  Hardware  Co.  v. 
Heidelberg  [Miss.]  44  S  857;  Schuler  v.  Mur- 
phy [Miss]  44  S  810.  The  creditor  may 
stand  in  his  debtor's  shoes,  but  he  gains,  no 
additional  privileges.  Garrett  v.  Mayfield 
Woolen  Mills  [Ala.]  44  S  1026;  Singer  Sew. 
Mach.  Co.  V.  Southern  Grocery  Co.  [Ga.  App.] 
59  SE  473.  Where  a  fund  in  hands  of  the 
garnishee  is,  under  contract  wich  defendant, 
to  be  advanced  for  one  special  purpose  only, 
plaintiff  cannot  compel  its  payment  to  pur- 
poses foreign  to  contract.  Holmes  &  Co.  v. 
Pope,  1  Ga.  App.  338,  58  SE  281. 

2.  McMillan  v.  Schneider.  147  Mich.  258, 
13  Det.  Leg.  N.  1054,  110  NV^'  961;  Melcon 
Hardware  Co.  v.  Heidelberg  [Miss.]  44  S  857. 
Money  is  due  building  contractor  when  work 
Is  completed  and  certificate  of  architect 
waived  or  improperly  withheld.  McMillan  v. 
Schneider,  147  Mich.  258,  13  Det.  Leg.  N.  1054, 
110  NW  961.  Where  the  defendant  con- 
tracted with  garnishee  to  sell  sewing  ma- 
chines on  commission,  he  to  retain  his  com- 
missionB,  there  is  nothing  to  which  garnish- 
ment can  attach,  and  Acts  1901,  p.  55,  creating 
lien  on  all  future  indebtedness  of  garnishee 
to  defendant  accruing  to  date  of  answer,  is 
not  applicable  in  sudh.  case.  Singer  Sew. 
Mach.  Co.  v.  Southern  Grocery  Co.  [Ga.  App.] 


59  SE  473.  Where,  after  one  holding  fund 
under  assignment  for  benefit  of  creditors  has 
mailed  to  creditors  cliecks  for  their  pro  rata 
share,  he  is  served  with  summons  .of  gar- 
nishment by  one  of  creditors-,  he  is  not  liable 
for  any  part  of  debt  represented  by  checks 
except  plaintiff's  pro  rata  share.  Parker- 
Fain  Grocery  Co.  v.  Orr,  1  Ga.  App.  628,  57 
SE  1074.  But  where  summons  of  garnish- 
ment has  been  served  on  sender  of  check  be- 
fore it  has  left  postoflSce,  and  when  sender, 
under  regulations  of  postofflce,  has  right  to 
withdraw  it  from  mail,  debt  represented  by 
check  is  subject  to  garnishment.  Watt- 
Harley-Holmes  Hardware  Co.  v.  Day,  1  Ga. 
App.   646,   57  SE  1033. 

3.  Pugh  v.  Jones,  134  Iowa,  746,  112  NW 
225.  Assignment  by  heirs  of  property  in 
hands  of  administrator.  Id.  Non-negotiable 
draft  delivered  by  garnishee  to  defendant, 
accepted  by  him  as  conditional  payment,  and 
transferred  to  bank  for  value.  Patek  v.  Chi- 
cago &  N.  W.  R.  Co.,  147  Mich.  3-77,  13  Det. 
Leg.  N.  1065,  110  N'W  1059.  An  order  given 
against  his  wages  by  a  debtor  to  a  creditor 
for  necessaries  furnished  does  not,  ■where 
the  order  is  for  a  period  longer  than  thirty 
days,  defeat  an  attachment  for  necessa- 
ries against  wages  earned  after  the  thirty- 
day  period.  King  v.  Laws,  5  Ohio  N.  P. 
(N.  S.)  414.  Bona  fide  assignee  of  check, 
before  garnishment  service  on  the  bank,  has 
superior  claim  to  funds  though  presentment 
is  not  made  until  after  service  Paepeke- 
Leicht  Lumber  Co.  v.  Becker,  12i4  111.  App. 
311.  Where  assignment  is  superior  to  rights 
of  plaintiff,  notice  of  assignment  to  gar- 
nishee in  time  to  allow  latter  to  set  up  the 
claim  is  timely.  Anderson  v.  McGraw,  124 
111.    App.    457. 

4.  Munson  v.  Mahon  [Iowa]  112  N^W  775. 
Facts  constituting  estoppel  to  claim  com- 
mission for  sale  of  garnishee's  land.     Id. 

5.  Illinois  C.  R.  R.  Co.  v.  Cowles,  127  IlL 
App.  456. 

6.  Mutual  Reserve  Fund  Life  Insi  Co.  v. 
Fowler,  [Ga.  App.]  59  SE  469.  In  Georgia 
a  garnishee  may  set  off,  against  assets  in  his 
hands  belonging  to  a  nonresident  defendant, 
any  indebtedness  owed  him  by  the  latter, 
even  though  it  be  not  due.  Civ.  Code  1895, 
§  3755.  Holm&s  &  Co.  v.  Pope,  1  Ga.  App.  338, 
58  SE  281. 

T.  National  Surety  Co.  v.  Medlock  [Ga. 
App.]    58   SE  1131. 
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property  ^rith  the  purpose  of  defrauding  creditors  may  be  attacked  in  garnishment 
proceedings.^  Stockholders  of  a  garnished  corporation,  after  judgment  against  the 
garnishee,  are  liable  for  sums  received  by  them  as  dividends  in  fraud  of  defendant's 
rights.^ 

§  5.  Rights,  defenses,  and  liabilities  between  defendant  and  garnish ee.^^^ 
T  c.  L.  1866 — ^Tiere  defendant  has  personal  knowledge  of  the  suit,  the  garnishee 
need  only  look  to  the  jurisdiction,  act  fairly,  and  make  a  full  disclosure.^"  But 
when  the  judgment  against  defendant  is  void  for  want  of  jurisdiction,  pa3rment 
by  the  garnishee  is  no  defense  to  an  action  against  him  by  defendant. ^^ 

§  6.     Duties  of  a  garnished  agent  to  his  principal.^^^  ^  ^-  ^-  ^^^^ 

§  7.  Conflicting  and  hostile  claims  and  liens.^^^ ''  ^-  ^-  ^^^^ — The  garnishee, 
if  defendant  be  indebted  to  him,  has  a  lien  on  funds  coming  into  his  hands,  or 
future  indebtedness  to  the  defendant  on  his  part,  superior  to  that  of  the  plain- 
tiff.^^ A  mechanic's  lien  that  is  not  perfected  until  after  garnishment  must  wait 
until  the  claim  of  the  plaintiff  in  garnishment  is  satisfied.^^  The  respective  legal 
priorities  of  a  judgment  lien  and  a  mortgage  fi.  fa.  may  be  adjudicated  by  the 
determination  of  the  issue  made  upon  the  answer  of  a  garnishee  and  the  traverse 
thereof." 

§  8.  Jurisdiction  and  venue.^^^  "^  ^-  ^-  ^*^'^ — In  Georgia  the  situs  of  a  debt 
for  the  purpose  of  garnishment  is  at  the  residence  of  the  garnishee.^^  In  Illinois 
personal  service  of  j)rocess  on  defendant  is  not  essential  to  jurisdiction,  where 
wages  sought  to  be  reached  were  earned  and  payable  outside  the  state,  if  the  cause 
of  action  arose  within  the  state.^^  A\Tiere  an  issue  is  joined  in  garnishment  pro- 
ceedings between  citizens  of  different  states,  the  cause  may  be  removed  to  the  Fed- 
eral courts  upon  petition  of  garnishee.^'^ 

§  9.  Procedure  to  obtain  writ;  bond.^^^  "^  ^-  ^-  ^^^'^ — In  Illinois  a  prelimi- 
nary notice  is  prerequisite  to  garnishment  of  the  head  .of  a  family.^^  The  ap- 
plication for  writ  of  garnishment  need  not  be  separate  from  the  affidvait  there- 
for.^® •  The  affidavit  must  conform  to  statutory  requirements.^"     An  affidavit  is 


Bryan,    123    Mo.    App.    640, 
V.    Whitehead    [Colo.]     90 


8.  McDaniel    v. 
100   SW  1103. 

9.  Montgomery 
P  509. 

JO.  Baltimore  &  O.  R.  v.  Freeze  [Ind.]  82 
NE    701. 

11.  Geduld  V.  Baltimore  &  O.  Ri  Co.,  105 
KYS  110. 

12.  Mutual  Reserve  Life  Ins.  Co.  v.  Fow- 
ler [Ga.  App  ]  59  SE  469.  This  applies  to  any 
past  indebtedness  due  by  defendant.     Id. 

13.  McMillan  v.  Schneider,  14-7  Mich.  258, 
13  Det.  Leg-.  N.  1054,  110  NW  961.  Where  me- 
chanic's lien  on  property  owned  jointly  by 
husband  and  wife  i.s  not  perfected  because 
Of  wife's  failure  to  aign  contract  for  im- 
provement, and  a  creditor  of  contractor 
g-arnlshes  moliey  due  under  contract,  th« 
wife  cannot  thereafter,  by  consenting  to 
entry  of  decree  establishing  lien,  postpone 
right    of    plaintiff    in    gnrni.shment.      Id. 

14.  Barkley  v.  May  [Ga.  App.]  59  SE  440. 
Presentment  of  check  to  bank  for  payment 
is  sufficient  notice  of  claim  on  fund,  and, 
where  fund  Is  garnished,  the  claim  of  holder 
should  be  set  up.  Paepcke-Leicht  Lumber 
Co.  V.  Becker,   124  111.   App.   311. 

15.  Act  August  13,  1904  (Acts  1904,  p.  100), 
so  providing,  is  not  unconstitutional.  Har- 
vey   V.    Thompson    [Ga.]    57    SE    104. 

16.  See  Illinois  Act  July  1,  1903.  Balti- 
more &  O.  R.  Co.  V.  Freeze  [Ind.]   82  NE  761. 


17.  Baker  v.  Duwamish  Mill  Co.,  149  F 
612.  Defendant  in  original  action  i.s  a  ne- 
cessary party  in  such  case  and  must  b© 
placed  in  controversy  on  side  of  plaintiff. 
Id. 

18.  Where  wages  of  a  wage-earner  and 
head  of  family  are  to  be  gamisheed,  demand 
|in  writing  must  first  be  .served  upon  employe 
and  employer  twenty-four  hours  before 
bringing  such  suit  and  nonservice  renders 
judgment  void.  Boyne  v.  Vandalia  R.  R.  Co., 
128  111.  App.   191. 

19.  Burge  V.  Beaumont  Carriage  Co.  [Tex. 
Civ.  App.]  19  Tex.  Ct.  Rep.  918,  105  SW  232. 

30.  Where  there  are  several  defendants, 
and  affidavit  states  that  "defendant  has  not 
*  *  *  property  in  their  possession  *  *  *,  sub- 
ject to  execution,  sufficient  to  satisfy  •  •  ♦ 
debt,"  words  "property  in  their  possession" 
makes  affidavit  sufficient  as  extended  to  all 
defendants.  UnltaG  States  Fidelity  & 
Guaranty  Co.  v.  Warnell  [Tex.  Civ.  App.] 
103  SW  690.  Sufficient  statement  of  plain- 
tiff's belief  that  garnishees  are  indebted  to 
defendants  not  subject  to  objection  as  being 
an  affidavit  that  garnishee's  agent  is  in- 
debted to  defendant.  Id.  Affidavit  which 
states  that  garnishee  Is  Indebted  to  "defend- 
ant" is  .sufficient  wliere  one  of  two  de- 
fondents  was  dismissed  and  judgment  recites 
that  fact.  Id.  In  an  action  against  two  de- 
fendants not  jointly  liable,  an  affidavit  seek- 
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sufficient  though  it  does  not  state  specifically  that  application  has  been  made.^'- 
It  is  not  fatal  to  an  affidavit  that  the  amount  claimed  therein  is  less  than  that 
named  in  the  petition  in  the  main  action. -^  Such  petition  may  be  looked  to  in  aid 
of  the  statements  as  to  amount  due  made  in  the  affidavit.^^ 

Bond.^^^  °  ^-  ^-  ^^^° — A'^Tiere  there  are  two  defendants  and  the  property  gar- 
nished belongs  only  to  one  of  them,  it  is  not  ground  for  complaint  that  the  bond 
for  garnishment  is  made  payable  to  both.-*  A  single  bond  will  support  a  writ 
issued  to  two  garnishees.-^ 

§  10.  The  writ  and  service  thereof;  return;  notice  to  defendant.^^  "^  ^-  ^• 
1870 — Objection  to  sufficiency  of  service  may  be  waived  by  garnishee.-®  A  return 
to  the  improper  court  does  not  render  the  levy  of  the  garnishment  void,  but  the 
case  will  be  transferred  with  the  levy  intact  to  the  proper  court.^'^  Where  the 
writ  was  not  served  on  the  defendant,  he  cannot  be  concluded  by  any  decision 
adverse  to  hinl  respecting  jurisdiction  or  the  liability  of  the  garnishee. ^^ 

§  11.  Answer  or  disclosure  and  later  pleadings  or  traverse.^^^  "^  ^-  ^-  ^®'^'* — ■ 
Where  answers  of  garnishee,  a  trustee  of  defendant,  show  that  income  which  it  has 
collected  and  holds  was  assigned  by  instrument  in  writing  to  another  creditor  before 
service  of  the  present  attachment,  but  that  defendant  had  revoked  the  assignment, 
there  is  no  admission  of  assets  liable  to  attachment.^^  In  Georgia  the  grounds  on 
which  garnisliment  proceedings  are  based  cannot  be  traversed.^"  The  objection 
that  the  defense  of  set-off  was  not  specially  pleaded  by  the  garnishee  may  be 
waived.^^  A  traverse  of  a  garnishee's  answer  is  sufficient  if  it  merely  denies  the 
truth  of  the  answer.^-  Defendant  cannot  complain  of  sufficiency  of  garnishee's 
answer  to  justify  entry  of  judgment  against  him.^^ 

§  12,  Claims  or  interventions. ^^^  ^  ^-  ^-  ^®'^ — One  interested  ^*  may  intervene 
in  the  proceeding.^^  In  Georgia  to  enable  a  claimant  to  become  a  party  to  a  gar- 
nishment suit  he  must  file  a  claim  to  the  property  in  the  hands  of  the  garnishee  or 


Ing  to  reach  a  debt  due  one  of  them,  which 
states  that  writ  was  not  sued  out  to  injure 
"either  the  defendant  or  garnishee,"  is  not 
Invalid.  Burge  v.  Beaumont  Carriage  Co. 
[Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  918,  105 
SW  232.  This  is  so  though  bond  was  made 
payable  to  both  defendants  and  writ  com- 
mands garnishee  to  make  known  his  indebt- 
edness to  both.  Id.  Affidavit  averring  tliat 
garnishment  is  not  sued  out  to  injure  "gar- 
nishee" fatally  defective  where  there  are  two 
garnisliees.  United  States  Fidelity  &  Guar- 
anty Co.  V.  "Warnell  [Tex.  Civ.  App.]  103 
BW    690. 

21,  22.  Burge  V.  Beaumont  Carriage  Co. 
[Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  918,  105  SW 
232. 

23.  Rate  of  interest  ascertained  by  refer- 
ence to  petition.  Burge  v.  Baumont  Car- 
riage Co.  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep. 
918,   105  SW   232. 

24.  Burge  V.  Beaumont  Carriage  Co. 
CTex.  Civ.  App.]  19  Tex.  Ct.  Rep.  918.  105  SW 
232. 

25.  United  States  Fidelity  &  Guaranty  Co. 
V.  Warnell    [Tex.  Civ.  App.]    103   SW   690. 

26.  Cranford  v.  Dunson  &  Bros.  Co.,  1  Ga. 
App.  319,  57  SE  1057.  Acknowledgment  of 
service  by  him  is  sufHcient.  Id.  After 
garnishee  has  appeared  and  answered  and 
claimant  has  given  dissolution  bond,  objec- 
tion cannot  be  made  to  sufficiency  of  service. 
Id. 


27.  Carreker  v.  Thornton,  1  Ga,  App.  507, 
57   SE  988. 

28.  Alexander  v.  Segee,  101  Me.  561,  64  A 
1049. 

29.  Egbert  v.  DeSolms    [Pa.]    67  A  212. 

30.  Statutes  make  no  provision  for  such 
traverse.  Cohen  v.  Goodrum  Tobacco  Co., 
1   Ga.  App.   38,   57   SE   974. 

31.  Welton  Hardware  Co.  v.  Heidelberg 
[Ala.]   44  S  857. 

32.  Barkley  v.  May  [Ga.  App.]    59  SE  440. 

33.  Slattery  v.  Stevens,   125  111.  App.   67. 

34.  In  attachment  proceedings,  where  it 
is  sought  through  tlie  answer  to  a  garnishee 
process  to  hold  the  funds  of  one  who  is  a 
stranger  to  the  action  pending  the  obtaining 
of  jurisdiction  over  the  defendant  by  publi- 
cation, the  owner  of  the  fund  is  "interested" 
In  the  proceedings  witliin  the  meaning  of 
§  5121,  and,  upon  intervening  by  motion  to 
discharge  the  attachment,  he  lias  tlie  right 
to  be  heard.  Modoc  Soap  Co.  v.  Brankamp, 
5  Ohio  N.  P.    (N.  S.)    2i52. 

35.  Right  of  one  claiming  Interest  in 
fund  garnished  to  interplead,  under  Hurd'a 
Rev.  St.  1903,  c.  62,  §  11,  is  not  wholly  dis- 
cretionary with  court.  Paepcke-Leicht  Ltim- 
ber  Co.  v.  Becker,  124  111.  App.  311.  Motion 
to  vacate  judgment  and  for  leave  to  plead 
held  timely  made  where  garnishee  made 
answer  and  judgment  was.  entered  before  re- 
turn day  unbeknown  to  claimant,  wiio  ap- 
plied immediately  upon  learningr  of  same. 
Id. 
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give  a  bond  to  dissolve  the  garnishment.^®  A  claimant  whose  claim  is  based  on  a 
fraudulent  transfer  from  defendant  cannot  recover.^^  The  question  whether  an 
assignment  of  the  garnished  fund  to  a  claimant  was  subsequent  to  service  of  gar- 
nishment is  for  the  jury.'*  In  Massachusetts  trustee's  sworn  answers  to  interrog- 
atories propounded  by  plaintiff  are  admissible  upon  issues  between  plaintiff  and 
claimant.^^     The  judgment  against  the  defendant  does  not  bind  the  intervenor.*'* 

§  13.  Dissolution  of  writ.^^^  ^  ^-  ^-  "'- — It  is  only  a  statutory  bond  that  will 
dissolve  a  garnishment.*^ 

§  14.  Effect  of  'pendency  of  other  proceedings;  stay,  c^c. See  t  c.  l.  1372 — rpj^^ 
effect  of  appeal  from  judgment  against  defendant  and  execution  of  supersedeas 
bond  after  writ  of  garnishment  has  issued  is  to  suspend  garnishment  proceedings 
until  the  appeal  is  decided.*-  Upon  affirmance  of  the  judgment  the  Buspension  is 
terminated.*^ 

§  15.  Trial,  verdict  and  judgments,  costs  and  execution.^^ '' ^- '^■'^^'^^ — In 
Colorado  a  valid  judgment  cannot  be  rendered  against  a  garnishee  in  a  justice's 
court,  when  his  answer  is  controverted,  if  scire  facias  is  not  served  upon  him.** 
The  burden  of  proof  is  upon  the  plaintiff  to  show  that  he  has  obtained  a  judgment 
against  defendant  *^  and  that  money  was  due  from  the  garnishee  to  defendant  at 
the  time  of  garnishment.**  Wlien  it  is  shown  that  garnishee  has  realized  a  sum  of 
money  from  goods  of  defendant  which  were  in  his  possession,  the  burden  is  cast 
upon  him  to  show  that  the  money  is  not  subject  to  garnishment.*^  If  the  answer 
of  the  garnishee  clearly  admits  liability,  judgment  may  be  ordered  thereon.*^  Evi- 
dence is  admissible  to  show  that  money  is  due  from  the  garnishee  to  defendant.** 
The  question  whether  the  garnishee  is  indebted  to  or  has  assets  of  defendant  is  to 


36.  Civ.  Code  1S95,  §  4720.  Drought  v. 
Poag-e  [Ga.  App.]  59  SE  728.  But  where  de- 
fendant for  purpose  of  dissolving  garnish- 
ment executes  bond  under  Civ.  Code  1895, 
§  4718,  for  use  of  a  named  user,  such  recital 
does  not  make  the  user  a  party,  entitled  as 
such  to  have  an  issue  tendered  and  disposed 
of  as  to  title  to  the  property.     Id. 

37.  Where  claimant  before  parting  -with 
any  consideration  for  transfer  by  defendant 
of  interest  in  judgment  recovered  against 
garnishee,  had  knowledge  of  defe^ndant's 
insolvency  and  his  indebtedness  to  plaintiff, 
the  transfer  is  fraudulent  and  void  as  to 
plaintiff.      Jordan    v.    Rice    [Ala.]    44    S    93. 

38.  Jordan  v.  Rice    [Ala.]    44   S  93. 

39.  Where  alleged  partnership  of  which 
defendant  was  member  claimed  funds  in 
hands  of  trustee,  it  was  held  tliat  under  Rev. 
Laws,  c.  189,  §  32,  answers  to  interrogatories 
propounded  under  §  11,  concaining  state- 
ments of  acts  and  conduct  of  defendant  from 
which  it  might  be  inferred  he  was  only 
person  interested  in  alleged  partnership, 
were  admissible.  Hubbard  V.  Lamburn 
[Mass.]    SO    NE    459. 

40.  Where  upon  bill  of  interpleader  the 
real  issue  is  between  the  creditor  and  another 
claiming  title  to  the  funds,  admission  of 
judgment  against  defendant  by  garnishee 
and  creditor  does  not  dispense  witli  necessity 
of  proof  as  against  the  otliers.  Max  Gross 
V.    Eddie    Strzyzowski,    124    111.   App.    300. 

41.  Bond  held  not  a  statutory  bond  under 
Civ.  Code  1895,  §  4720.  Roney  v.  McCall 
[Ga.]    57    SE   503. 

42.  43.  Garrett  V.  Mayfield  Woolen  Mills 
[Ala.]   44  S  1'026. 

44.  Unless  he  be  already  in  court.  Mill's 
Ann.  St.   §   2728.     State  Bk.   of  Ft.  Morgan   v. 


Harcourt,  38  Colo.  243',  88  P  855.  The  mere 
filing  of  an  answer  is  not  such  an  appear- 
ance, under  this  statute,  as  will  authorize 
judgment  where  answer  denies  liability  to 
defendant.      Id. 

45.  Fagan  v.  Jackson,  1  Ga.  App.  24,  57  SB 
1052.  Proof  must  be  made  of  the  judgment 
against  defendant  before  judgment  can  be 
rendered  against  garnishee.  The  Howard 
Co.  V.  Miller,  123  111.  App.  483.  Under  Gar- 
nishment Act,  §  10,  judgment  against  defend- 
ant in  attachment  is  prerequisite  to  judg- 
ment against  garnishee.  iBoyne  v.  Vandalia 
R.  R.  Co..  128  111.  App.  191. 

40.  Where  money  alleged  to  be  due  build- 
ing contractor  was  garnished,  evidence  held 
to  prove  work  completed  and  certificate  of 
architect  waived  or  improperly  withheld. 
McMillan  v.  Schneider,  147  Mich.  258,  13 
Det.  Leg.  N.  1054,  110  NW  961. 

47.  Barkley  v.  May    [Ga.  App.]   59   SB   440. 

48.  Where  garnishee's  answer  discloses 
on  its  face  liability  and  no  issue  of  fact  Is 
raised,  conditional  judgment  may  be  made 
final  on  motion.  The  Howard  Co.  v.  Miller, 
123  111.  App.  483.  Under  rule  of  practice  of 
court,  Judgment  will  not  be  entered  upoa 
garnialiee's  answer  unless  it  contains  dis- 
tinct admissions  of  funds  in  possession  or 
of  such  facts  as  leave  posse.'ision  of  funds  a 
mere  inference  of  la'w.  McGeary  v.  Huff,  31 
Pa.  Super.  Ct.  401.  Answer  of  garnishee 
bank  that  it  had  money  deposited  by  defend- 
ant, but  had  been  notified  that  it  belonged 
to  otheris.  the  truth  of  which  it  is  unable  to 
state,  held  sufficient  to  prevent  judgment. 
Id. 

49.  In  garnishment  of  money  alleged  to 
be  due  building  contractor,  evidence  admissi- 
ble  to   show   work   completed   and   certificate 
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be  ascertained  by  a  comparison  of  their  respective  claims  on  accounts.^"  The  charge 
to  the  jury  must  cover  all  the  issues  involved.^^  Where  the  effect  of  an  instruction 
is  to  eliminate  evidence  that  was  not  admissible,  it  is  not  open  to  the  objection  that 
it  gives  undue  prominence  to  a  portion  of  the  evidence.^-  The  verdict  must  be  in 
proper  form  ^^  and  must  be  supported  by  evidence.^*  The  judgment  must  conform 
to  the  pleadings.^^  Under  the  Georgia  practice,  before  judgment  can  be  rendered 
upon  a  dissolving  bond,  the  plaintiff  must  obtain  judgment  in  the  main  action  and 
a  judgment  declaring  the  property  found  in  the  hands  of  the  garnishee  subject.^" 
Plaintiff  is  not  precluded  from  entering  up  judgment  against  the  surety  on  the  dis- 
solving bond  by  the  fact  that  pending  suit  defendant  has  been  adjudged  bankrupt." 
Where  defendant  executes  a  dissolving  bond  for  the  use  of -a  named  usee,  a  final 
judgment  against  defendant  is  conclusive  against  the  usee.^^  Where  one  is  sug- 
gested as  a  claimant  and  appears  generally  and  secures  a  continuance,  judgment  for 
plaintiff  is  res  judicata  in  a  subsequent  action  by  such  claimant  against  the  gar- 
nishee.^^ The  court  may,  in  the  exercise  of  a  sound  discretion,  set  aside  its  judg- 
ment at  the  term  at  which  it  was  entered.^" 

§  16.  Appellate  rcvietv.^'^^  "^  ^-  ^-  ^^'^ — Exceptions  will  be  dismissed,  where  the 
hearing  below  was  premature,  because  the  writ  was  not  served  on  the  principal  de- 
fendant.*'^ In  Colorado  on  certiorari  to  review  a  judgment  against  garnishee  in  the 
justice's  court,  the  garnishee  is  entitled  to  a  trial  de  novo  in  the  county  court  upon 
the  question  of  jurisdiction.^^  Error  not  going  to  the  foundation  of  the  action  will 
not  be  considered  unless  properly  assigned.*'^  Exceptions  to  the  rulings  of  the  court 
upon  immaterial  matters  will  not  be  passed  on.®*    An  appellate  court  will  not  make 


of  architect  waived  or  improperly  withheld. 
McMillan  v.  Schneider,  147  Mich.  258,  13  Det. 
Leg-.  N.   10i5i4.  110  NV\'  9&1. 

50.  Mutual  Reserve  Life  Ins,  Co.  v.  Fow- 
ler [Ga.  App.]  59  SE  469;  Holmes  &  Co.  v. 
Pope,  1  Ga.  App.   338,  58  SE  281. 

51.  Failure  to  charge  upon  question  of 
past  indebtedness  by  defendant  to  g-arnishee 
is  error.  Mutual  Reserve  Fund  Life  Ins.  Co. 
V.  Fowler  [Ga.  App.]   59  SE  469. 

52.  Evidence  upon  question  of  garnishee's 
good  faith,  in  remitting  funds  garnished,  to 
bank.  Citizens  Sav.  Bk.  v.  Boswell  [Ky.] 
104  SW  1014. 

53.  Where  issue  made  by  claim  to  prop- 
ercy  in  hands  of  garnishee  is  one  of  title, 
verdict  finding  garnished  property  subiect 
to  garnishment  is  correct  as  to  form.  Cran- 
ford  V.  Dunson  &  Bros.  Co.,  1  Ga.  App.  319, 
57  SE  1057. 

54.  Verdict  for  plaintiff  held  supported 
by  evidence.  Carreker  v.  Thornton,  1  Ga. 
App.   508,  57   SE   988. 

55.  Statutory  plea  denying  indebtedness 
to  defendant  is  sufficient  to  enable  court  to 
fully  determine  rights  of  parties.  Continen- 
tal Compressed  Air  Co.  v.  Franklyn  [N.  J. 
Eq.]  66  A  897.  Court  may  determine 
whether  defendant  could  exercise  option  to 
declare  contract  with  garnishee  void  and 
thus  discharge  latter's  obligation  to  make 
payments  thereunder.  Therefore  proceed- 
ings will  not  be  enjoined  to  enable  court  of 
equity   to   determine  such   question.      Id. 

56.  National  Surety  Co.  v.  Medlock  [Ga. 
App.]  58  SE  1131.  The  court  is  without 
jurisdiction  to  render  a  summary  judgment 
against  sureties  on  a  dissolution  bond 
under  Civ.  Code  1895,  §  4723,  if  the  bond  is 
not  a  statutory  bond  under  §  4720.  Roney 
V.  Medlock    [Ga.  App.]    58  SE   1131. 


57.  Provided  filing  of  petition  in  bank- 
ruptcy occurred  more  than  four  months  after 
summons  of  garnishment  was  served  and 
dissolving  bond  given.  National  Surety  Co. 
V.   Medlock    [Ga.   App.]    58   SE   1131. 

58.  The  interests  of  defendant  and  usee 
are  identical  in  such  case.  Drought  v.  Poage 
[Ga.  App.]  59  SE  728.  After  judgments  have 
been  entered  against  garnishee  and  on  dis- 
solution bond,  they  should  not  be  opened  at 
instance  of  usee  to  allow  him  to  make 
claim  to  property  in  hands  of  garnishee 
which  has  been  appropriated  to  payment  of 
judgment  in  favor  of  plaintiff.     Id. 

5».  Southern  R.  Co.  v.  Funke  [Ala.]  44  S 
397. 

60.  No  abuse  of  discretion  on  statement 
of  facts  disclosed  in  record  in  setting  aside 
judgment  against  garnishee  and  allowing 
him  to  file  a  second  answer.  Patterson  Prod- 
uce &  Provision  Co.  v.  Wilkes,  1  Ga.  App. 
430,   57  SB  1047. 

61.  Alexander  v.  Segee,  101  Me.  561,  64  A 
1049. 

62.  State  Bk.  of  Ft.  Morgan  v.  Harcourt, 
38  Colo.   243,  88  P  855. 

63.  Garnishment  bond  lacking  a  few 
dollars  of  statutory  amount.  Burge  v.  Beau- 
mont Carriage  Co.  [Tex.  Civ.  App.]  19  Tex. 
Ct.  Rep.  918,  105  SW  232.  Under  a  general 
assignment  that  court  erred  in  refusing  to 
quash  proceedings,  the  several  grounds  set 
out  in  motion  to  quash  cannot  be  considered. 
Id. 

64.  Cranford  v.  Dunson  &  Bros.  Co.,  1  Ga. 
App.  319,  57  SE  1057.  Where  verdict  is 
against  right  of  claimant  to  property  in 
hands  of  garnishee,  exceptions  to  ruling  on 
sufficiency  of  his  bond,  or  as  to  his  right 
to  have  fund  paid  over  to  him  on  giving 
dissolution  bond,  will  not  be  passed  on.     Id. 
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a  mathematical  calculation  to  determine  whether  the  garnishment  bond  is  below 
the  statutory  amount  where  motion  to  quash  on  that  ground  is  made  for  the  first 
time  on  appeal.*^^  Judgment  will  not  be  reversed  for  error  Avhicli  is  not  prejudicial 
to  appellant.*^® 


GAS. 


§  1.     Gas    Krancliise-s;    Po-wers    and    Duties 
of     Corporatious      Kxert'ising-     Them      (1532). 

Obligation    to   Supply    Consumers    (1533). 


2.  Public   Resulation    (1533). 

3.  Torts  aud  Crimes  (1534). 


The  scope  of  this  topic  is  noted  below.®^ 

§  1.  Gas  franchises;  powers  and  duties  of  corporations  exercising  them. 
See  7  c.  L.  ists — q.^^  companies  are  frequently  incorporated  under  a  general  act,®' 
and  their  corporate  powers/^  and  liability  to  forfeiture  of  franchise/''  are  not  dis- 
similar to  that  of  other  corporations.  T\^iile  the  legislature  may  authorize  the  occu- 
pation of  streets  without  municipal  consent/^  such  consent  is  usually  made  a  condi- 
tion precedent/^  and  the  terms  upon  which  it  is  given  must  be  complied  with.'^' 
The  territory  over  which  such  companies  may  extend  their  systems  is  usually  con- 


es. Burge  V.  Beaumont  Carriage  Co.  [Tex. 
Civ.  App.]    19  Tex.  Ct.  Rep.   918,   105   SW  232. 

66.  Citizens'  Sav.  Bk.  v.  Boswell  [Ky.] 
104  STV  1014.  Where  evidence  shows  that 
defendant  had  on  deposit  with  garnishee 
more  than  amount  of  judgment  admission 
of  evience  of  subsequent  deposit  made 
after  service  of  garnishment  was  not  preju- 
dicial error.  Id.  Instruction  as  to  effect  of 
misnomer  of  defendant  in  garnishment  pro- 
cess held  not  prejudicial  error.     Id. 

67.  It  includes  the  powers,  duties,  and 
liabilities  of  persons  imajiufacturing  and 
furnisliing  illuminating  and  fuel  gas.  It 
excludes  gas  wells  and  leases  for  their 
operation  (see  Mines  and  Minerals,  8  C.  L. 
9S5),  general  matters  relating  to  franchises 
(see  Franchises,  9  C.  L.  1445),  corporations 
(ftee  Corporations,  9  C.  L.  73'3),  and  some  ques- 
tions relating  to  occupation  of  streets  (see 
Highways  and  Streets,  8  C.  L.  40),  and  the 
police  power  of  municipalities  (see  Munici- 
pal Corporations,  8  C.  L.  1056).  Gas  as  an 
€xplosive  is  also  treated  under  separate 
head  (see  Explosives  and  Inflammables,  9 
C.  L.  13'45),  though  many  such  questions  will 
be  found  treated  in  this  topic   (see  §  3). 

68.  Language  of  23rd  clause  of  §  1249, 
Gen.  St.  1901,  enumerating  some  of  purposes 
for  which  corporations  may  be  formed,  hell 
broad  enough  to  authorize  creation  of  cor- 
porations to  supply  natural  gas  to  public. 
Compton  v.  People's  Gas  Co.  [Kan.]  89  P 
1039. 

69.  Act  March  2'7,  1878  (Gen.  St.  p.  1613, 
§  13),  authorizing  gas  light  companies  by 
majority  vote  of  directors  with  consent  of 
majority  of  stockholders  owning  60  per  cent 
of  capital  stock  to  Increase  bonded  Indebt- 
edness not  to  exceed  two-thirds  of  capical 
stock,  held  not  to  restrict  those  already 
possessing  power  to  create  Indebtedness  in 
excess  of  soich  amount.  Thatcher  v.  Con- 
sumei-'s  Gas  &  Fuel  Co.  [N.  J.  Eq.]  66  A  934. 
Act  March  14,  1879  (P.  L.  1879,  p.  31G,  Gen. 
St.  p.  1613  §  3'0),  authorizing  gas  companies 
to  lay  gas  mains  "and  the  like,"  etc.,  held 
not  to  authorize  laying  of  water  pipes  or 
other  pipe  lines,  but  only  pipes  similar  to 
mains  for  distribution  of  gas.  Millville  Imp. 
Co.  v.  Pitman,  Glassboro  &  Clayton  Gas  Co. 
[N.  J.  Law]   07  A  1005.     Act  March  14,  1879, 


(P.  L.  1879,  p.  316;  Gen.  St.  p.  1613,  §  30), 
held  not  unconstitutional  as  special  legisla- 
tion or  as  granting  special  privileges.     Id. 

701.  "Where  company  acquired  franchise 
under  Const,  art.  11,  §  19,  providing  that,  in 
absence  of  public  works  for  supplying  arti- 
ficial light,  any  corporation  shall  have  privi- 
lege of  laying  pipes  in  streets  to  supply  gas 
or  other  Illuminating  light,  etc.  its  charter 
was  not  subject  tO'  forfeiture  because  some 
of  its  patrons  used  its  gas  for  heating  pur- 
poses after  it  had  passed  beyond  control  of 
company.  People  v.  Los  Angeles  Independ- 
ent Gas  Co.,  150  Cal.  557,  89  P  108. 

71.  In  re  Consolidated  Gas  Co.,  56  Misc.  49, 
106  NTS  407.  Where  certain  gas  companies 
were  incorporated  to  furnish  gas  to  city  of 
New  York,  a  provision  that  no  public  street 
should  be  dug  into,  etc.,  without  municipal 
consent,  held  mere  gratuitous  delegation 
to  city  to  control  time,  manner,  and  method 
in  which  streets  could  be  opened  and  did  not 
restrict  companies'   power  to   occupy.     Id. 

72.  Permission  to  occupy  and  lay  pipes  In 
streets  when  exercised  becomes  property 
right  which  can  only  be  taken  for  cause  by 
due  process  of  law.  In  re  Consolidated  Gas 
Co.,  56  Misc.  49,  106  NTS  407.  Term  limit- 
ations in  licenses  granted  to  various  constit- 
uent companies  of  the  Consolidated  Gas  Com- 
pany of  New  York  construed  as  mere  limita- 
tions upon  rig-ht  to  open  streets  In  original 
placing  of  pipes^  etc.,  and  not  limiting  cor- 
porate life  of  companies.     Id. 

73.  Ordinance  requiring  Columbus  Gas 
company  to  pay  annual  sum  as  compensation 
for  municipal  supervision  as  condition  to 
right  to  occupy  streets  held  not  rendered 
Invalid  because  of  misapplication  of  funds  so 
raised  (City  of  Columbus  v.  Columbus  Gas 
Co.,  7©  Ohio  St.  309,  81  NE  440),  and  it  is  not 
relieved  from  paying  same  because  actual 
cost  of  supervision  is  less  (Id.),  or  by  fact 
tliat  city  subsequently  granted  like  privi- 
leges to  other  gas  companies,  especially 
where  ordinance  expressly  stated  no  exclu- 
.Kive  privilege  was  granted  (Id.).  Held  that 
former  ordinance  under  which  Columbus 
Gas  Company  operated  had  expired  by  1892, 
and  hence  ordinance  of  that  year  not  super- 
fluous   and    unnecessary.      Id. 
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trolled  by  statute  ''*  or  otlierwise,^^  and  a  township,  in  its  legislative  discretion/' 
may  restrain  an  unauthorized  use  of  its  highways."^ 

Ohiigation  to  supply  consumers. ^^  "^  ^-  ^-  ^^'^ — A  company  having  a  right  to 
supply  gas  to  the  inhabitants  of  a  city  is  a  public  service  corporation  and  must  serve 
all  alike/*  who  comply  with  the  conditions  imposed  by  statute  "  and  the  reason- 
able *"  rules  adopted  by  company  for  its  own  protection.*^  Under  the  statutes  of 
ISTew  York,  a  company  failing  to  furnish  ^^  gas  upon  written  application  *^  is  liable  to 
a  penalty. 

§  2.  Public  rcgulaiion.^^^'^  ^■'^■'^^'^ — A  municipality  has  only  such  power 
to  regulate  public  service  gas  companies  as  is  expressly  or  by  necessary  implication 
granted  to  it/*  and  such  power  as  is  given  cannot  be  delegated.*^  A  charge  within 
the  maximum  fixed  by  statute  is  conclusively  presumed  reasonable  in  some  states.*' 


74.  "Word  "town,"  as  used  in  supplement 
to  gas  company  act  of  1S79  (P.  L.  1879,  p. 
316;  Gen.  St.  p.  1613,  §  30),  authorizing  ex- 
tension of  mains  into  any  neighboring  city, 
town,  or  village,  held  to  include  townships 
(Millville  Imp.  Co.  v.  Pitman,  Glassboro  & 
Clayton  Gas  Co.  [N.  J.  Law]  67  A  1005), 
and  the  word  "neighboring"  therein  used  to 
extend  to  municipalities  in  same  councy  to 
which  gas  can  be  conveniently  conveyed 
from  central  point  (Id.).  Charter  right  to 
lay  pipes  in  streets  of  "town  of  Millville 
and  its  vicinity"  held  to  mean  village  of 
Millville  and  vicinity  and  township  of  Mill- 
ville, hence  did  not  autliorize  the  laying  of 
pipes  in  townsliip  of  Landis.  Landis  Tp.  v. 
Millville  Gaslight  Co.    [N.  J.   Eq.]    65  A  716. 

75.  Township  ordinance  granting  right  to 
transmit  gas  to  other  municipalities  is  not 
void  for  failing  to  limit  right  to  those  mu- 
nicipalities where  it  may  lawfully  lay  its 
pipes.  Millville  Imp.  Co.  v.  Pitman  Glass- 
boro &  Clayton  Gas  Co.  [N.  J.  Law]  67  A 
1005. 

7C.  Propriety  of  township  instituting  suit 
to  restrain  unauthorized  use  of  highways  is 
legislative  and  not  judicial  question.  Lan- 
dis Tp.  v.  Millville  Gaslight  Co.  [N.  J.  Eq.] 
65   A  716 

77.  Landis  Tp.  v.  Millville  Gaslight  Co.  [N. 
J.  Eq.]  65  A  716.  "Where  gas  pipes  are  unlaw- 
fully laid  in  highway,  township  may  prevent 
the  use  thereof  where  ic  has  not  been  con- 
nected with  system.     Id. 

7S.  Whether  its  right  is  exclusive  or  not. 
Vanderberg  v.  Kansas  City  Gas  Co.  [Mo. 
App.]  105  SW  17.  Where  married  woman  rents 
property  in  her  own  name  and  on  own  re- 
sponsibility, as  she  may  do  under  statute, 
gas  company  cannot  refuse  to  furnish  her 
with  gas  on  ground  that  she  is  not  head  of 
family.     Id. 

79.  Where  consumer  of  gas  refuses  to 
make  deposit  as  security  for  gas  furnished 
as  authorized  by  Transportation  Law  (Laws 
1890  pp.  1148,  1149,  c.  566,  §5  66.  68),  he  has 
no  standing  In  equity  to  restrain  company 
from  shutting  off  gas  because  of  refusal  to 
pay  more  than  rate  proscribed  by  statute. 
Points  V.  Consolidated  Gas  Co.,  118  App.  Div. 
92,   102  NTS  1017. 

80.  Rules  providing  for  disteontinuance 
of  service  to  delinquent  customers  and  for 
cash  deposit  to  secure  payment  of  montlily 
bills  held  reasonable.  Vanderberg  v.  Kansas 
City  Gas-  Co.  [Mo.  App.]  1'05  SW  17.  Cannot 
refuse  to  supply  gas  to  married  woman  for 
use  in  building  leased  by  her  unless  she  pays 
debt   of   husband.      Id. 


81.  Where  contract  between  gas  company 
and  city,  giving  former  right  to  furnish  gas 
to  inhabitants  of  city,  fixes  rules  for  exercise 
of  right,  such  rules  control  if  reasonable,  and 
when  no  rules  are  prescribed  company  can 
establish  only  reasonable  rules  of  its  own. 
Vanderberg  v.  Kansas  City  Gas  Co.  [Mo. 
App.]  105  SW  17.  Gas  company  maj^  refuse 
to  contract  with  married  woman  for  furnish- 
ing of  gas  when  slie  is  not  tenant  of  prem- 
ises, and  hence  without  power  to  authorize 
access  thereto'  for  inspection  of  meters,  etc. 
(Id.),  and  it  is  immaterial  that  company 
placed  refusal  on  another  ground   (Id.). 

82.  Laws  1890,  p.  1148,  c.  566,  §  65,  pro- 
viding that  if  gas  company  on  application 
shall  refuse  or  neglect  to  supply  gas  to  build- 
ing, though  there  may  be  arrears  due  for 
gas  furnished  prior  occupant,  shall  forfeit, 
etc.,  is  applicable  to  discontinuance  of  supply 
once  commenced.  Hoch  v.  Brooklvn  Borough 
Gas  Co.,  117  App.  Div.  882,  103  NTS  370. 

S3.  Complaint  under  Laws  1890,  p.  1148, 
c.  566,  §  65,  alleging  that  defendant  -waived 
written  application,  is  fatally  defective. 
Shelly  V.  Westchester  Lighting  Co.,  105  NTS 
133.  Furnishing  of  gas  on  oral  application 
does  not  waive  necessity  of  written  applica- 
tion to  render  company  liable  for  discontinu- 
ance. Shelley  v.  Westchester  Lighting  Co., 
103  NTS  951.  Where,  in  pursuance  to  written 
application,  company  commenced  to  furnish 
gas,  it  is  not  liable  for  penalty  for  wrongful 
disontinuance  in  absence  of  new  written  ap- 
plication. Shelly  V.  Westchester  Lighting 
Co.,  105  NTS  133. 

84.  To  regulate  price.  City  of  Richmond 
V.  Richmond  Natural  Gas  Co.,  168  Ind.  82,  79 
NE  1031.  V^'here  franchise  to  supply  gas  is 
granted  without  any  restrictions  as  to  price 
and  is  accepted,  a  city  incorporated  under 
general  law  has  no  authority  to  regulate 
price  by  ordinance  except  so  far  as  such 
power  is  conferred  by  law  of  190'5  (Id.);  and 
such  law,  authorizing  cities  to  fix  prices  by 
contract  or  franchise,  does  not  authorize 
it  to  fix  by  ordinance  price  to  bo  charged  by 
company  possessing  franchise,  since  such 
ordinance  is  not  a  contract  or  franchise  (Id.). 

85.  Ordinance  of  city  of  Omaha  regulat- 
ing construction  of  buildings  and  providing 
that  it  shall  be  unlawful  to  erect  gas  tank 
therein  without  written  consent  of  all  own- 
ers of  property  within  1,000  feet  thereof  held 
void  as  to  proviso.  State  v.  Withnell  [Neb.] 
110  NW^  680. 

86.  Charge  of  90'  cents  per  l.C^OO  feet, 
charge  of  $1.25  being  authorized  by  Laws 
1890,   p.    1149,   c.    566,    §    70.     Brooklyn   Union 
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§  3.  Torts  and  crinics.^'^^''  ^-  '^-  '^^''~ — Corporations  and  persons  engaged  in 
the  manufacture  and  distribution  of  gas  are  held  to  a  high  degree  of  care,®^  or  care 
commensurate  with  the  danger  to  be  apprehended/^  as  it  is  sometimes  stated,  and 
are  liable  for  damages  resulting  from  negligence.®"  The  party  injured,  however, 
must  not  be  guilty  of  contributory  negligence.°°  Proof  of  escape  of  gas  from  a 
defective  or  broken  pipe  makes  a  prima  facie  case  of  negligence."^  The  rules  of 
pleading "-  and  evidence  "^  are  not  dissimilar  to  those  obtaining  in  tort  actions  gen- 
erally. 

General  Average;  General  Issue,  see  latest  topical  index. 
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§  1.     Definitions    and    Distinctions    1534). 
§  2.     Validity    and    Requisites    «153.'). 


S  3.     Fraud,  Xi'ndHe  Influence,  Mistake,  and 
Incapacity  (1539). 


Scope. — Donation  by  will  "^  and  the  doctrine  of  charitable  gifts  is  elsewhere 
treated,"^  as  is  the  validity  as  to  third  persons  of  voluntary  conveyances."^ 

§  1.  Definition  and  distuictio^is.^'^'^  ^  ^-  ^-  ^■'^'' — Whether  a  particular  trans- 
action was  a  gift  or  a  sale,"'^  loan  "^  or  giving  of  security  for  an  existing  indebted- 
ness,"" and  whether  it  was  chai-ged  with  a  trust  in  favor  of  the  donor  or  another,^ 


Gas   Co.   V.   New  York,    1S8   N.   T.    334,   81  NE 
141. 

87.  Sipple  V.  Lp.clede  Gaslight  Co.,  125  Mo. 
App.   81,   102  SW  COS. 

88.  Gould  V.  Winona  Gas  Co.,  100  Minn. 
258,    111    NW   254. 

89.  Liability  of  gas  company  for  damage 
to  trees  caused  by  escape  of  gas  is  controlled 
by  principles  of  negligence  and  not  by  doc- 
trine that  one  must  control  that  whicli,  for 
purposes  other  than  those  which  are  natural, 
he  has  brought  on  own  land.  Gould  v. 
Winona  Gas  Co.,  lO'O  Minn.  258,  111  NW  254. 
Company  is  not  liable  for  permitting  high 
pressure  in  its  mains  where  not  sufficiently 
high  sjs  to  be  beyond  control  of  customers 
by  proper  regulation  of  valves  in  houses. 
IToUon  V.  Campton  Fuel  &  Light  Co.  [Ky.] 
105  SW  42'6.  Petition  held  defective  for  fail- 
ure to  allege  thac  pressure  was  such  as  to 
destroy  valves  or  to  render  them  insufficient. 
Id.  In  action  for  death  caused  by  gas  es- 
caping from  defective  main,  negligence  held 
for  jury.  Sipple  v.  Laclede  Gaslight  Co.,  125 
Mo.  App.  81,  102  SW  608.  In  action  for  de- 
struction of  house  alleged  to  be  due  to  high 
pressure  of  gas  in  defendant's  mains,  evidence 
held  to  show  that  fire  might  have  been  due 
to  other  cau.'^e.s  as  likely  as  that  of  defend- 
ant's negligence,  hence  error  not  to  direct 
verdict  for  defendant.  HoUon  v.  Campton 
Fuel  &  Light  Co.   [Ky.]   105  SW  426. 

»0.  Contributory  negligence  of  plaintiff, 
a  foreigner  unfamiliar  wich  dangers  of  gas, 
In  retiring  after  smelling  gas  without  in- 
vestigating, held  for  jury.  Lac;lede  Ga.sliglit 
Co.  V.  Cottone  [C.  C.  A.]  152  F  629.  In 
action  for  asphyxiation  caused  by  gas  es- 
caping fiom  main  into  room  wliere  deceased 
was  sleeping,  evidence  held  to  show  due 
diligence  on  deceased's  part.  Sipple  v.  La- 
clede Gaslight  Co.,  125  Mo.  App.  81.  102  SW 
608. 

91.  Sipple  v.  Laclede  Gaslight  Co.,  125  Mo. 
App.  81,  102  SW  60S.  Where  damage  is 
caused  to  trees  by  escape  of  gas  due  to  leak 
produced    by    frost,    the    escape    not    being 


discovered  until  June,  held  that  doctrine  of 
^es  ipsa  loquitur  applies.  Gould  v.  Winona 
Gas  Co.,  100  Minn.  258.  Ill  NW  254. 

93.  Complaint  construed  to  allege  negli- 
gence in  permitting  gas  to  escape  after 
knowing  of  leak,  as  Vi'ell  as  In  permitting 
main  to  become  defective  in  first  instance. 
Sipple  V.  Laclede  Gaslight  Co.,  125  Mo.  App. 
81.    103   SW   GO'S. 

93.  In  action  for  destruction  of  house  al- 
leged to  be  due  to  high  pressure  of  gas  in 
mains,  evidence  of  pressure  in  other  houses 
is  admissible  without  proof  that  they  were 
similarly  located  and  equipped  with  same 
regulators  as  house  destros^ed,  where  size 
of  town  is  such  that  equipment  niu.st  neces- 
sarily be  practically  same,  and  installation 
was  by  defendant.  Hollon  v.  Campton  Fuel 
&  Light  Co.,  105  SW  426.  Evidence  of  pres- 
sure hour  and  half  before  fire  held  not  suffi- 
ciently connected  in  time  to  be  admissible. 
Id.  Evidence  of  condition  of  "by-path"  and 
"regulator"  after  fire,  held  inadmissible.     Id. 

94.  See  Wills.  8  C.  L.   2305. 

95.  See  Charitable  Gifts,  9  C.  L.  555. 

9(S.     Fraudulent  Conveyances,   9   C.   L.    150'8. 

97.  The  following  writing:  "Received  of 
A  for  B  the  sum  of  $1,00'7.25,  and  I  hereby 
relinquish  all  my  claim  to  the  balance  of 
$1,500'  worth  of  securities,  excepting  that  in 
the  event  of  the  necessity  that  B  shall  pay 
me  $3  per  week  until  my  death  (signed)  C," 
held  to  be  a  sale  or  release,  and  not  a  valid 
gift  inter  vivos.  Puff  v.  Puff  [Ky.]  104  SW 
332. 

98.  Evidence  held  to  show  that  purchase 
of  property  for  son  was  gift,  and  not  loan. 
McGarr  v.  Taylor's  Adm'r,  30  Ky.  L.  R.  44ti. 
98  SW  1030.  Demand  loan  held  not  converted 
into  gift  ))v  death  of  lender  before  demand. 
Weltch   V.   Straub.   74   Kan.    292,    86   P   148. 

99.  Evidence  held  to  show  that  note  was 
in  consideration  of  existing  indebtedness,  and 
not  a  gift.  In  re  Royer's  Estate  [Pa.]  66  A 
854. 

1.  An  allegation  that  moneys  are  "to  be 
used  for  purposes  unknown  to  plaintiff"  will 
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are  questions  of  fact.  It  is  the  general  rule  that  in  the  absence  of  fraud  or 
undue  influence  a  voluntary  payment  by  a  parent  to  a  child  will  be  presumed  to  be 
a  gift.2 

§  2.     Validity  and  requisites. ^^^  ^  ^-  ^-  isT8_rpQ   constitute   a  valid   gift  inter 
vivos  there  must  be  a  delivery,^  actual  or  constructive,*  with  intent^  on  part  of 


be  construed  to  import  a  gift  rather  than  a 
trust  in  an  action  against  defendant  for  an 
accounting-  of  funds  paid  him  to  be  used 
for  benefit  of  plaintiff.  New  Tork  L.  Ins.  Co. 
V.  HamiUon,  52  Misc.  189,  102  NYS  771.  Held 
to  be  a  gift,  and  not  a  resulting  trust,  where 
husband  furnished  consideration  for  a  con- 
veyance of  realty  to  his  wife,  that  she  might 
have  a  home  in  case  anything  should  happen 
to  husband.  Foster  v.  Berrier  [Colo.]  89  P 
787.  Evidence  held  sufficient  to  warrant 
that  such  donor  and  donee  were  husband 
and  wife.     Id.     See,  also,  Trusts,  8  C.  L.  2169. 

2.  Jenning  v.  Rhode,  99  Minn.  335,  109  NW 
597. 

3.  V\'hat  constitutes  an  essential  delivery, 
possession,  or  control  must  depend  always  on 
circumstances  of  each  case  and  environment 
of  tile  parties.  Beaumont  v.  Beaumont  [C. 
C.  A.]  152  F  55.  A  gift  of  household  goods 
and  personal  property  is  ineffectual  where 
there  was  no  delivery  and  donor  continued  to 
use  them  until  her  death.  Taylor  v.  Vail 
[Vt.]  66  A  820.  Evidence  held  not  to  estab- 
lish an  unconditional  delivery  of  certain  jew- 
elry to  alleged  donee.  Godard  v.  Conrad 
[Mo.  App.]  101  SW  1108.  Creditor  may  make 
a  gift  to  his  debtor,  but,  as  in  otiier  cases, 
there  must  be  delivery  either  by  surrender- 
ing to  donee  the  evidence  of  the  debt  or  by 
giving  him  a  receipt  for  the  amount.  Quirk 
V.   Quirk,  155  F  191. 

Evidence  of  delivery  held  sufficient:  Facts 
held  to  constitute  valid  delivery  of  stocks 
whicli  had  never  been  transferred  on  books 
of  corporation  before  deatli  of  donor.  Bone 
v.  Holmes  [Mass.]  81  NE  290.  Evidence  held 
sufficient  to  establish  gift  of  savings  bank 
deposit.  Gick  v.  Stumpf,  53  Misc.  S3,  103 
NYS  1109.  Evidence  held  to  show  gift  from 
donor  to  his  dependent  sisters  of  money 
which  he  caused  one  of  them  to  deposit  in 
bank  to  their  credit,  delivery  to  bank  con- 
stituting delivery  to  the  sisters.  Succession 
of  Zacharie  [La.]  43  S  988.  A  manual  deliv- 
ery of  personal  property  is  unnecessary 
under  Civ.  Code  Cal.  §§  1146,  1043,  10S3,  1054, 
to  establish  a  gift  inter  vivos  where  such 
gift  is  evidenced  by  a  written  instrument 
duly  executed  and  delivered.  Fisher  v.  Lud- 
wig  [Cal.  App.]  91  P  658.  In  action  against 
defendant  to  recover  cow  claimed  by  her 
a.---  gift,  evidence  held  to  sustain  verdict  for 
defendant.  Demmons  v.  Booker  [Ga.]  57  SE 
108. 

4.  Decedent  tol^  donee  to  go  to  cupboard 
and  get  a  bank  passbook.  She  took  it  and 
handed  it  back  to  him  saying:  "This  is 
j'ours,"  and  told  him  to  pay  her  debts  and 
not  squander  it,  held  to  be  a  complete  de- 
livery whether  it  be  a  gift  incer  vivos  or 
cauksa  mortiS'.  McCoy's  Adm'r  v.  McCoy 
[Ky.]  104  SW  1031.  Delivery  of  inventory 
of  donor's  assets  with  an  instruinent  of  as- 
signment to  donee  held  sufficient  delivery  to 
constitute  a  gift.  In  re  Palmer's  Estate,  117 
App.  Div.  360,  lo2  NYS  236.  Checks  drawn 
on    decedent's    bank  account   just   before    her 


death  and  delivered  to  payee  does  not  con- 
stitute a  valid  gift  of  the  amounts  for  which 
they  are  drawn  where  such  checks  are  not 
presented  nor  accepted  by  bank  before  death 
of  donor.  Nor  can  the  intention  of  donor 
be  carried  into  execution  by  treating  the 
transaction  as  a  trust  for  benefit  of  donee. 
Pennell  v.  Ennis  [Mo.  App.]  103  SW  147. 
Donor  draws  check  payable  to  donee,  which 
is  taken  to  bank  and  placed  to  latter's  credit. 
Donee's  pass  book  is  kept  in  the  bank,  with 
other  customers'  books  subject  to  her  call. 
and  she  is  not  informed  of  gift  until  after 
death  of  donor.  Held  sufficient  delivery. 
Bangs  V.  Browne,  149  Mich.  478,  14  Det.  Leg. 
N.  484,  112  NW  1107.  Delivery  of  check 
which  is  not  presented  for  payment  will  not 
operate  as  a  gift  of  the  money  for  which  it 
is  drawn,  and  drawer  will  not  be  considered 
as  trustee  for  payee.  Thogmorton  v.  Grigs- 
by's  Adm'r,  30  Ky.  L.  R.  661.  99  S"U'  650.  Donor 
by  writing  authorized  bank  to  pay  to  donee 
his  deposit,  represented  by  a  passbook,  and 
delivered  the  order  and  passbook  to  donee, 
wliich  were  accepted  by  the  bank  before 
death.  Deposit  was  not  transferred  on  bank 
books  until  after  death  of  donor.  Held  a 
valid  gift  inter  vivos.  Fisher  v.  Ludwig 
[Cal.]  App.]    91   P  658. 

5.  Evidence  held  sufficient  to  constitute 
sufficient  delivery  of  bond,  with  intent  to 
pass  title  tliereto,  to  constitute  a  valid 
gift  inter  vivos.  Bone  v.  Holmes  [Mass.]  81 
NE  290.  Evidence  held  to  sliow  no  dona- 
tive purpose.  Schippers  v.  Kempkes  [N.  J. 
Law]  67  A  1042.  A  having  a  fund  on  de- 
posit in  a  savings  bank  directs  the  bank 
to  issue  a  passbook  to  "A  or  B,  either  to 
draw,"  or  "in  account  with  A  or  B,"  held 
not  to  constitute  a  present  gift  evidenced  by 
the  passbook,  to  B,  there  being  no  evidence 
of  donative  purpose.  Schippers  v.  Kempkes 
[N.  J.  Law]  67  A  74.  Where  it  appeared  that 
a  conveyance  was  made  by  motlier  to  son 
with  intent  to  transfer  title,  evidence  held 
to  constitute  valid  gift.  Arellanes  v.  Arel- 
lanes  [Cal.]  90  P  1059.  Facts  insufficient  to 
show  intent  on  part  of  savings  bank  depositor 
to  pass  title  to  account  during  his  lifetime, 
and  hence  not  a  perfected  gift.  Magee  v. 
Knight  [Mass.]  80  NE  620.  ^Vhether  or 
not  a  gift  was  made  by  mother  to  son,  evi- 
dence indicating  a  desire  on  her  part  pre- 
vious to  her  death  to  make  such  gift  held 
admissible.  McCoy's  Adm'r  v.  McCoy  [Ky.] 
104  SW  1031.  W^here  a  decedent  assigned 
property  to  his  son  a  few  months  previous 
to  his  death  it  was  held,  in  a  proceeding 
for  an  assessment  of  decedent's  estate  under 
the  transfer  tax  act,  that  evidence  showed  that 
such  assignment  was  not  made  as  an  abso- 
lute gift,  but  for  purpose  of  passing  the 
property  to  heirs  of  decedent  under  terms 
of  his  will.  In  re  Palmer's  Estate,  117  App. 
Div.  360,  102  NYS  236.  Evidence  held  to 
show  a  valid  gift  of  $2,000  and  that  donor 
did  not  intend  sucli  sum,  when  withdrawn  at 
her  direction,  to  be  paid  to  her.  Liebert  v. 
Hoffman,   105  NYS  337. 
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donor  to  presently  divest  himself  of  all  title  and  dominion  over  the  same  ®  and 
invest  donee  therewith/  and  acceptance  by  donee.^  The  donor  ^  or  a  third  party 
may  take  as  agent  or  trustee  for  donee.^°  Wliere,  however,  donee  has  absolute  do- 
minion over  bonds  or  securities  given,  the  fact  that  donor  nas  access  thereto  along 
with  donee  will  not  defeat  the  gift,^^  nor  where  he  reserves  interest  to  accrue 
thereon,^^  nor  where  he  sells  some  of  the  securities  and  collects  dividends  and  in- 
terest on  others  as  donee's  deputy.^^  A  gift  once  transferred  is  irrevocable.^*  A 
donor  may  attach  a  condition  to  a  gift  in  present!  if  that  condition  be  not  incon- 


6.  Evidence  of  gift  of  personalty  from 
husband  to  wife  must  be  clear  and  convinc- 
ing of  a  delivery  by  husband  with  in- 
tention of  divesting'  himself  of  all  control  of 
it  and  vesting-  title  in  wife.  Farrow  v.  Far- 
row [N.  J.  Err.  &  App.]  65  A  1009.  A  gift  of 
household  goods  and  personal  chattels  witli- 
out  delivery  either  actual  or  constructive, 
where  donor  continues  to  use  them  until  her 
death,  Is  ineffectual.  Taylor  v.  Vail  [Vt.]  66 
A  S2'0.  Where  depositor  has  certificate  of 
deposit  issued  payable  to  himself  or  a  certain 
other  person  with  intent  to  g^ive  certificate 
CO  such  person  in  case  he  survived  the  depos- 
itor, held  not  to  be  a  g-ift.  Turnbull  v.  Turn- 
bull,  118  App.  Div.  449,  103  NTS  499.  Au- 
thority given  a  wife  by  her  husband  to  draw 
upon  his  bank  account  is  consistent  with 
continued  ownership  of  husband,  and  does 
not  show  a  g-ift  to  wife.  Crane  v.  Brewer 
[N.  J.  Eq.]  68  A  78.  Where  a  father  buys 
property  in  the  name  of  his  minor  daughter, 
assuming-  to  be  her  natural  tutor  and  so  de- 
clares in  the  deed,  but  in  fact  is  acting  for 
his  own  benefit  to  protect  himself  from 
claims  of  creditors,  and  afterwards  sells 
property  before  child  arrives  at  age  of  ma- 
jority, and  it  passes  into  hands  of  tliird 
parties',  held  not  to  be  a  gift.  Lyons  v. 
Lawrence,  118  La.  561,  43  S  51.  Declarations 
of  donor  before  and  after  alleged  gift  are 
admissible  as  to  intent.  Mcintosh  v.  Fisher, 
125  111.  App.  511.  Must  be  such  change  of 
possession  as  to  put  it  out  of  the  power 
of  donor  co  revest  himself  -with  the  property. 
Sutton  v.  Lemen,  130  111.  App.  50.  Evidence 
held  to  show  that  gift  of  stock  certificates 
was  absolute  and  no  dominion  was  retained 
by  donor.  Day  v.  Bullen,  127  111.  App.  155. 
Evidence  held  to  show  that  gift  was  made 
subject  to  revocation  and  was  revoked. 
Carskaddon   v.   Miller,    31   Pa.   Super.    Ct.    94. 

7.  Donee  should  have  such  control,  and 
such  control  only,  of  the  subject-matter  of 
the  gift  as  is  consistent  with  the  ownership 
purported  to  be  transferred  to  him.  Beau- 
mont V.  Beaumont   [C.  C.  A.]    152  F  55. 

8.  Beaumont  v.  Beaumont  [C.  C.  A.]  15Z 
F  55.  Where  a  gift  is  beneficial  and  Im- 
poses no  burdens  upon  donee,  acceptance  will 
be  presumed  as  a  matter  of  law.  Varley  v. 
Sims,  100  Minn.  331,  111  NW  269;  Thompson 
V.  Griggs,  31  Pa.  Super.  Ct.  608.  Check  dra-w^n 
by  donor  payable  co  donee  is  taken  to  bank 
and  placed  to  latter's  credit.  Donee's  pass- 
book was  kept  in  the  bank,  with  other  cus- 
tomer's books,  subject  to  call  by  her.  She 
was  not  informed  of  gift  until  after  death 
of  donor.  Held  acceptance  will  be  pre- 
sumed. Bangs  v.  Browne,  149  Mich.  4'78,  14 
Det.  Leg.  N.  484,  112  NW  1107. 

9.  Held  valid  g-ift  where  donor  deposits 
money  in  bank  in  her  own  name  in  trust 
for  donee  and  passbook  is  found  in  vault  of 


latter  after  his  death.  In  re  Davis'  Estate, 
10'3  NYS  946.  Whether  donor  makes  de- 
livery of  stock  to  himself  as  trustee  for 
donee  held  question  of  fact  for  jury.  Dewey 
V.  Barnhouse   [Kan.]   88  P  877. 

10.  Evidence  held  to  make  a  prima  facie 
case  of  a  complete  gift  inter  vivos,  from 
mother  to  her  child,  of  certain  money  which 
was  in  possession  of  cliild's  uncle  and  de- 
posited in  bank  by  him  as  agent  of  child. 
Jackson  v.  Gallagher  [Ga.]  5'7  SE  750.  In  an 
action  by  the  child  to  recover  the  money,  it 
was  error  to  grant  a  nonsuit  where  it  ap- 
peared that  the  uncle  withdrew  the  money 
and  deposited  it  in  his  name  as  agent  for 
his  wife  by  whom  it  was  drawn  out  and  used. 
Id. 

11.  So  held  where  evidence  showed  gift  of 
bond  kept  in  bank  vault  to  which  donor  de- 
livered a'key  to  donees  and  retained  one  him- 
self. Beaumont  v.  Beaumont  [C.  C.  A.]  152 
F  55. 

12.  Donor  delivered  to  his  brothers  cer- 
tain bonds,  stating  that  it  was  a  gift,  but 
that  he  desired  to  have  the  coupons  which 
should  mature  therefrom  during-  his  life. 
Coupons  were  kept  in  bank  vault  to  which 
donor  retained  access.  Ileld  from  evidence 
to  be  a  valid  gift  even  tliough  donor  after- 
wards visits  vault  and  takes  coupons  there- 
from. Beaumont  v.  Beaumont  [C.  C.  A.]  152 
F  55.  So  held  subject  to  such  qualified  res- 
ervation where  donor  hands  railroad  bond 
to  donee  saying:  "This  is  yours,  but,  if  you 
will,  cut  off  the  coupons  and  give  tliem  to 
me  during  my  life."  Bone  v.  Holmes  [Mass.] 
81  NE  2'90. 

13.  Evidence  held  sufficient  to  establish  a 
valid  gift  where  woman  withdraws  her  se- 
curities from  vaults  of  trust  company  and 
in  presence  of  officer  of  company  states  her 
intention  to  give  same  to  her  nepliew  who- 
is  present,  and  he  accepts  and  places  them 
in  his  own  vault  and  makes  his  aunt  his 
deputy,  even  though  she  afterwards  sells 
some  of  them  and  collects.  Reese  v.  Phila- 
delphia Trust,  Safe  Deposit  &  Ins.  Co.  [Pa.] 
67  A  124. 

14.  An  absolute  gift  by  donor  to  the  head 
of  a  religious  sect  as  an  offering  to  the  Lord, 
expecting  same  to  be  used  for  common  good 
of  the  sect,  and  that  he  should  be  cared  for 
by  such  sect,  held  to  be  irrevocable.  Wil- 
liams V.  Johnston  [Ark.]  104  SW  789.  In  a. 
written  instrument  a  mother  states  that  she 
has  made  a  gift  of  a  savings  bank  deposit 
to  her  son,  such  paper  confirming  tlie  gift, 
and  delivers  the  instrument  to  him,  but  sub- 
sequently, by  her  will  and  codicil,  declared 
such  deposit  to  be  held  by  son  in  trust  and 
is  specially  bequeathed  to  certain  legatees, 
held  that  the  former  instrument  can  not  be 
set  aside  by  mother's  executor,  there  being 
no  evidence  of  its  invalidity.  Gick  v. 
Stumpf.   53   Misc.    83,    103   NYS   1109. 
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sistent  with  possession  or  control  by  the  donees  of  the  thing  given.^^  But  such  con- 
ditions must  be  complied  with.^«  Unless  the  rights  of  creditors  ^"  intervene,  any 
person  of  sound  mind  and  lawful  age  may  make  a  gift/«  but  by  statute  in  Louisiana 
a  gift  reducing  the  donor  to  penury  is  void-^**  Evidence  is  admissible  to  show  rea- 
sons for  a  gift  by  donor.-«  It  is  not  necessary  that  a  gift  be  supported  by  con- 
sideration.21  The  validity  of  a  gift  does  not  depend  upon  magnitude  of  donor's 
title."  ^Yhere  evidence  is  conflicting  it  is  province  of  jury  to  determine  its  suffi- 
ciency.'=»  And  if  donee  does  not  assert  gift  until  after  death  of  donor,  he  must 
establish  it  by  clear  and  convincing  evidence,  as  in  case  of  gift  causa  mortis.-* 
Gifts  of  land  may  be  by  parol  where  donee  takes  possession  ^^  and  makes  valual)le 
improvements  thereonr'^  but  such  gift  must  be  established  by  clear  and  unequivocal 
evidence.-^ 


15.  Gift  of  bonds  upon  condition  that 
donor  should  receive  coupons  accruing-  there- 
on. Beaumont  v.  Beaumont  [C.  C.  A.]  152  F 
55. 

16.  Donors  made  conveyance  of  church 
and  lot  to  a  church  corporation  for  tiie  pur- 
pose of  perpetuating  family  name,  the  donee 
thereby  making  a  parol  agreement  that  it 
would  take  the  name  of  "Bales  Chapel  Bap- 
tist Church."  Held  to  constitute  a  gift  the 
purpose  of  wliich  was  continuing,  and  the 
plaintiff  could  restrain  a  change  of  name. 
Bales  V.  Bales  Chapel  Baptist  Church  [Mo. 
App.]  101  .'^T^^  150.  Evidence  held  to  show 
tide  in  tlie  defendants,  the  donation  to  plain- 
tiff having  reverted  for  failure  to  use  for 
donative  purpose.  Henderson  County  v. 
Carpenter  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
99'0.  98  SW  413. 

17.  Under  Rev.  Laws  Mass.  1902,  c.  153, 
§§  1,  S,  and  decisions  of  the  supreme  judicial 
court,  facts  held  sufficient  to  constitute  a 
valid  gift  of  corporate  stocks  from  husband 
to  wife  through  third  party,  and  good  as 
against  husband  and  his  subsequent  cred- 
itors in  absence  of  actual  intent  to  defraud. 
Tucker  v.  Curtin  [C.  C.  A.]  148  P  929.  A 
gift  of  realty  was  made  and  recorded  from 
mother  of  debtor  to  his  wife  and  children, 
and  the  donees  had  been  in  possession  since 
the  donation.  Property  ■was  subsequently 
seized  by  judgment  creditors  of  debtor  and  a 
sale  thereof  enjoined  by  donees.  Injunction 
w^as  perpetuated,  the  debt  having  been  cre- 
ated subsequently  to  the  time  of  the  dona- 
tion, and  it  not  being  shown  tliat  creditors 
had  any  legal  interest  to  attack  donation. 
Hurst  V.  Thompson  &  Co.,"  118  La.  57,  42  S 
645.  A  separate  and  special  gift  to  a  wife 
does  not  fall  into  the  community,  and  §  2402 
of  Civ.  Code  La.  does  not  apply.     Id. 

18.  Rogers  v.  Rogers  [Del.]   66  A  374. 

19.  Not  void  where  he  retains  enough  for 
subsistence.  Ackerman  v.  Larner  [La.]  44 
S   452. 

20.  In  an  action  by  plaintiff  against  sister 
of  lier  deceased  husband  to  recover  a  cow 
which  defendant  claimed  was  promised  her 
by  the  husband  during  his  lifetime,  and  that 
after  his  death  plaintiff  delivered  it  to  her, 
held  that  evidence  was  admissible  to  show 
such  promise  of  deceased,  such  evidence  not 
showing  a  perfect  gift  by  deceased,  but  a 
reason  and  probability  of  gift  by  the  widow. 
Dtmmons  v.   Booker   [Ga.]    27   SE  108. 

21.  Where  a  conveyance  which  is  held  to 
be  a  gift  recites  that  it  wa.s  made  in  con- 
sideration of  one  dollar,  held   that  such  pro- 
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vision  is  a  mere  recital,  and  it  was  unneces- 
sary to  show  any  consideration.  Bales  v. 
Bales  Chapel  Baptist  Church  [Mo.  App.]  101 
SW  150.  An  assignment  of  household  goods 
and  chattels  made  upon  a  consideration  of 
gratitude  for  services  rendered  and  not 
under  seal  will  be  treated  as  a  gift.  Taylor 
v.  Vail    [\t.]    66  A  82i0. 

22.  Donor  may  convey  good  title  of  estray 
as  against  everyone  save  the  true  owner. 
Frank  v.  Symons,  35  Mont.  56,  88  P  561. 

2.^.  McCoy's  Adm'r  v.  McCoy  [Ky.]  104  SW 
1031.  Evidence  held  to  negative  gift  by  wife 
to  husband  of  her  separate  property.  Rein- 
ard's  Estate,  32  Pa.   Super.   Ct.   60'8. 

24.  Evidence  insufficient  to  establish  a 
gift  of  oyster  lot  from  testator  to  executor. 
In  re  Wright,  121  App.  Div.  581,  106  NYS  369. 
2,">.  Plaintiff  in  ejectment  may  recover 
against  defendant  claiming  a  gift  from  plain- 
tiff's testator  where  evidence  shows  a  parol 
gift  unaccompanied  by  possession  and  that 
testator  lived  in  house  and  paid  taxes  until 
his  death.  Wood  v.  Praul.  217  Pa.  2i93,  66  A 
528.  Opinions  of  neighbors  as  to  who 
seemed  to  be  the  head  of  the  house  held  in- 
admissible. Id.  A  parol  gift  of  certain  cattle  by 
uncle  to  niece,  where  unaccompanied  by  de- 
livery of  possession,  is  void  under  art.  2546, 
Rev.  St.  1895,  Tex.,  prescribing  mode  of  exe- 
cuting gifts.  Eldridge  v.  McDow  [Tex.  Civ. 
App.]    18   Tex.   Ct.   Rep.   474,   102   SW  435. 

26.  Improvements  must  be  such  as  to  in- 
dicate an  acceptance  upon  alleged  terms  of 
gift,  and  such  as  are  clearly  referable  to  no 
other  arrangement  or  understanding.  Logue 
V.  Langan  [C.  C.  A.]  151  F  465.  Evidence 
held  Insufficient  to  establisli  parol  gift  of 
land.  Id.  So  held  where  donee,  his  widow, 
and  heirs  have  possession  of  land  for  about 
twenty-four  years,  during  which  time  they 
pay  taxes,  cultivate,  and  make  such  im- 
provements thereon  as  ow^ners  usually  do. 
Sires  v.  Melvin  [Iowa]  113  NTV  106.  Held 
sufficient  part  performance  where  donee 
takes  possession  of  premises,  pays  taxes 
thereon,  and  makes  improvements  to  amount 
of  more  tlian  one  thousand  dollars.  Maas  v. 
Anchor  Fire  Ins.  Co.,  148  Mich.  432,  14  Det. 
Leg.  N.  232,  111  NW  1044.  Evidence  held  in- 
sufficient to  show  such  improvements  as 
would  establish  parol  gift  of  land  from 
father  to  son.  Meurin  v.  Kopplin  [Tex.  Civ. 
App.]  18  Tex.  Ct.  Rep.  601,  100  SW  984.  Im- 
provements costing  from  $200  to  $500,  cover- 
ing a  period  of  twenty-five  years,  made  upon 
land  by  donee  who  receives  an  annual  rent 
of  $100  therefrom,  is  not  such  part  perform- 
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To  constiiute  a  gift  causa  mortis.^^^'  ^-  ^-  ^***'  there  must  be  a  manifest  inten- 
tion to  give,==^  a  subject  capable  of  passing  by  delivery,-''  and  actual  delivery  ^^  in 
contemplation  of  deatli.  Where  the  delivery  is  to  another  than  the  donee,  he  will 
be  presumed  to  take  as  trustee  for  the  donee.^*^  A  gift  causa  mortis  is  revocable. ■'- 
The  fact  that  a  check  is  not  accepted  by  the  bank  does  not  invalidate  the  gift.^^  The 
intent  or  direction  of  donor  in  making  the  gift  must  not  be  testamentary  in  charac- 
ter.^* One  claiming  a  gift  causa  mortis  must  establish  it  by  clear  and  convincing 
evidence.^^ 


ance  as  will  constitute  a  parol  gift  of  the 
property.  Young-  v.  Crawford  [Ark.]  100  SW 
87.  Where  a  party  in  possession  of  land 
which  she  claims  the  gift  of  a  life  estate, 
with  remainder  to  her  children,  makes  valu- 
able improvements  thereon,  held  that  such 
facts  would  take  both  estates  from  out  of 
the  statute  of  frauds.  Combest  v.  Wall 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  498,  102 
SW  147.  Where  defendant  claims  under  a 
parol  and  perfected  gift,  there  is  no  merit 
in  a  contention  that  it  would  work  a  hard- 
ship upon  defendant  to  hold  against  a  gift 
because  of  improvements  made  where  they 
are  of  less  value  than  the  use  of  the  land. 
Meurin  v.  Kopplin  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  601.  100  SW  984.  Decree  quieting 
plaintiff's  title  to  the  extenc  of  life  estate 
only  will  be  reversed  where  evidence  shows 
fee  in  plaintiff  acquired  by  parol  gift,  fol- 
lowed by  possession  and  making  of  valu- 
able improvements  thereon.  Bevington  v. 
Bevington,  133  Iowa.  351,  110  NW  840.  The 
donee  of  parol  gift  of  land  tlius  acquired  is 
the  owner  within  the  meaning  of  an  applica- 
tion for  insurance  stating  that  he  is  absolute 
owner  of  property  and  of  the  policy,  which 
by  its  terms  was  "void  if  subject  of  Insurance 
be  a  building  on  ground  not  owned  by  in- 
sured in  fee  simple."  Maas  v.  Anchor  Fire 
Ins.  Co.,  148  Mich.  432,  14  Det.  Leg.  N.  232, 
111  NW  1044.  Where  plaintiff  claims  parol 
gifc  of  land  from  her  father,  held  to  be  a 
proper  instruction,  in  an  action  to  try  title 
thereto,  that  jury  should  find  for  father,  the 
defendant,  if  they  believed  from  the  evidence 
that  plaintiff  went  into  possession  by  per- 
mission of  defendant  and  made  permanent 
and  valuable  improvements  thereon  with  the 
expectation  that  defendant  would  at  some 
time  give  land  to  her,  or  if  they  believed 
that  it  was  the  intention  of  defendant  at 
some  time  to  give  it  to  her.  Combest  v. 
Wall  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  498, 
102  SW  147.  Evidence  held  insufficient  to 
establish  a  parol  gift  of  land.     Id. 

27.  Bevington  v.  Bevington,  133  Iowa, 
S51,  110  NW  S40.  Where,  in  an  alleged  parol 
gift  of  land  from  parents  to  son,  a  statement 
In  their  will  made  afterwards  that  they  had 
"already  advanced  to  all  of  their  children  a 
liberal  share  of  their  estate"  is  no  evidence 
of  such  gift  where  the  will  is  silent  as  to 
what  such  advancements  consisted  of,  espe- 
cially where  there  was  evidence  of  other  ad- 
vancements. Meurin  v.  Kopplin  [Tex.  Civ. 
App.]    18  Tex.   Ct.   Rep.   601,  100   SW   984. 

28.  Evidence  sufficient  to  establish  intent 
to  make  a  gift  causa  mortis  of  proceeds  of 
land.  Davie  v.  Davie  [Wash.]  91  P  950. 
Evidence  insufficient  to  show  intent  to  make 
a  gift  causa  mortis  of  bank  deposits.  In  re 
Dittrich.   53  Misc.   511,   105  NYS   301. 

29.  McCoy's  Adm'r  v.  McCoy  [Ky.]  10  4  SW 


1031.  Evidence  insufficient  to  establish  gift 
causa  mortis  of  note  and  mortgage  by  de- 
livery and  without  written  a.ssignment. 
Kimball  v.  Green.  148  Mich.  298,  14  Det.  Leg. 
N.   84.   Ill  NW  761. 

30.  Held  sufficient  delivery  to  establish 
gift  causa  mortis  where  donor  and  wife,  a 
few  days  prior  to  death  of  former,  executed 
a  written  contratt  for  sale  of  certain  real 
estate  to  be  held  in  escrow  until  paid  for  ac- 
cording to  contract,  the  donor  stating  that 
papers  belonged  to  his  wife,  that  he  would 
give  them  to  her,  that  she  should  place  them 
in  escrow  in  her  name,  whicli  she  subse- 
quently did,  and  that  if  anything  should  hap- 
pen to  him  it  would  leave  her  in  pretty  goo-1 
shape.  Davie  v.  Davie  [Wash.]  91  P  950. 
Transaction  held  not  ineffective  as  an  at- 
tempted oral  gift  of  land.  Id.  Where  de- 
cedent upon  his  death  bed  delivered  certain 
jewelry  to  his  lawyer,  stating  that  if  he  died 
he  wanted  the  alleged  donee  to  have  them  as 
she  had  been  so  good  to  him,  held  not  to 
constitute  a  valid  gift  causa  mortis  (Godard 
V.  Conrad  [Mo.  App.]  101  SW  llO'S^,  nor  do 
the  facts  establish  a  trust  in  favor  of  the  al- 
leged donee  (Id.).  Evidence  held  not  to  show 
sufficient  delivery  to  establish  gift  causa 
mortis  of  a  bank  account.  Davis  v.  Davis.  lO'l 
NYS  824.  Circumstantial  evidence  may  over- 
bear positive  testimony  of  an  interested 
party  that  a  transfer  was  made  In  contem- 
plation of  death,  in  a  proceeding  under  the 
transfer  tax  act.  In  re  Palmer's  Estate,  117 
App.  Div.  360,  102  NYS  236.  So  held  where 
donor,  in  view  of  death  from  a  surgical  oper- 
ation, draws  a  check  on  bank  for  her  entire 
deposit  and  delivers  it  to  a  third  party  as  a 
gift  to  donee,  and  i';  not  delivered  until  after 
death  of  donor.  Varley  v.  Sims,  100'  Minn. 
331,  111  NW  2'69. 

31.  Varley  v.  Sims,  100' Minn.  331,  111  NW 
269. 

32.  Donor  conveyed  certain  land  to  donee 
while  ill  and  expecting  to  die,  who  thereupon 
reconveyed  it  to  donor,  which  deed  was  de- 
livered to  a  third  party  who  delivered  it  to 
donor  after  his  recovery,  held  upon  the  evi- 
dence that  first  conveyance  was  in  nature  of 
a  gift  causa  m.ortis,  but  that  the  reconvey- 
ance to  donor  was  intended  to  revest  title  in 
case  of  latter's  recovery.  Le  Brun  v.  Le 
Brun  [Or.]   90  P  584. 

33.  Held  a  gift  causa  mortis  where  donor, 
in  view  of  deatli  from  a  surgical  operation 
from  which  she  dies,  draws  check  on  bank 
for  her  entire  deposit  and  delivers  it  to  a 
person  as  a  gift,  though  unaccepted  by  the 
bank.  Varley  v.  Sims,  100  Minn.  331,  111  NW 
269.  And  it  Is  unnecessary  that  the  check 
in  such  cases  distinctly  state  on  its  face  that 
it  covers  the  entir<»  fund.  The  fact  that  it 
does  may  be  shown  by  proof  on  the  trial.     Id. 

34.  A    having  a  fund  on  deposit  in  a  sav- 
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§  3.  Fraud,  undue  influence,  mistake,  and  incapacity}^ — ^Wliere  a  fiduciary 
relation  exists  between  grantor  and  grantee,  a  conveyance  is  prima  facie  voidable," 
and  the  burden  is  upon  the  one  seeking  a  benefit  to  show  absence  of  undue  influ- 
ence.^* But  the  burden  is  not  upon  donee  to  show  that  there  was  no  undue  influ- 
ence where  there  is  no  evidence  that  donor  was  not  in  possession  of  his  mental  facul- 
ties.^^ A  conveyance  made  without  consideration  will  not  be  presumed  to  have 
been  intended  as  a  gift  where  grantor  is  ignorant  of  his  title."  Whether  or  not 
a  gift  was  procured  by  undue  influence  and  was  abuse  of  confidence  held  to  be 
question  of  fact  for  jury.*^ 


GOOD   WILL,. 


Partnership  good  will/^  and  the  validity  of  contracts  not  to  engage  in  com- 
peting business/^  are  elsewhere  treated. 

Good  will  is  the  favor  which  a  business  has  won  from  the  public  and  the  proba- 
bility of  continued  patronage,**  and  it  cannot  exist  independent  of  the  business." 
The  sale  of  an  interest  in  the  good  will  of  a  business  carries  an  implied  covenant  not 


Ings  bank  directs  the  bank  to  issue  passbook 
to  "A  or  B,  either  to  draw,"  or  "in  account 
with  A  or  B,"  held  not  to  be  a  gift  donatio 
causa  mortis  to  B,  tlie  direction  being  testa- 
mentary in  character.  Schippers  v.  Kempkes 
[N.  J.  Law.]    67  A  74. 

35.  Evidence  held  insufficient  to  establish 
such  a  gift  of  money  by  delivery  of  bank- 
book. Conaghan  v.  German  Sav.  Bk.,  54 
Misc.  5«2,  104  NTS  829.  Where  defendant 
claimed  a  bank  account  under  a  gift  causa 
mortis  from  decedent,  and  evidence  showed 
that  the  latter  had  given  defendant  contents 
of  a  box  which  he  did  not  recei\'^  until  after 
death  of  decedent,  held,  in  an  action  by  ad- 
ministratrix for  its  recovery,  that  defend- 
ant could  not,  under  Code  Civ.  Proc.  §  829, 
prove  contents  of  box  and  identify  the  bank 
accounts  claimed  under  gift.  Davis  v.  Davis, 
104   NTS   824. 

36.  See  7  C.  L,.  1882.  Being  governed 
Iprgely  by  general  rules,  validity  of  a.ssent  is 
more  fully  treated  in  the  topics  Duress,  9  C. 
L.  1016:  Fraud  and  Undue  Influence,  9  C.  L. 
1475:  Incompetency.  S  C.  L..  169;  Mistake  and 
Accident,   8  C.  L,.   1020. 

37.  Conveyance  from  father  to  son,  where 
evidence  showed  that  they  occupied  fiduciary 
relations,  held  prima  facie  voidable.  Morgan 
V.  Owens,  228  IlL   598,  81  NE  1135. 

38-  Liebert  v.  Hoffman,  105  NTS  337. 
Where  a  feeble  minded  person,  so  placed  as 
to  be  subjected  to  influence  of  another, 
makes  a  gift  in  favor  of  such  person,  to  sus- 
tain it  there  must  be  proof  of  the  fact  thac 
the  donor  understood  the  nature  of  the  act 
and  that  it  was  not  done  througli  the  in- 
fluence of  donee.  Baur  v.  Cron  [N.  J.  Err. 
&  App.]  66  A  585.  Upon  a  bill  to  set  aside  a 
gift,  the  master  must  find  against  the  pre- 
sumption to  the  contrary  that  there  was  no 
undue  influence  on  part  of  donee,  but, 
wliere  there  is  nothing  to  indicate  that  he 
did  not  consider  the  presumption  in  reaching 
his  conclusion,  it  will  be  presumed  on  ap- 
peal that  he  did.  and  burden  is  on  excepting 
party  to  show  that  he  did  not.  Taylor  v. 
Vail  [Vt.]  66  A  82i0.  A  son  accepting  from 
his  father  a  power  of  attorney  by  which  he  is 
given  authority  to  manage  his  father's  estate 
is    placed    in    a    position    of    trust,    and    if   he 


claims  a  gift  from  father  made  during  such 
relation  the  burden  is  upon  him  to  show  by 
clear  and  convincing  testimony  that  such 
gift  was  made,  that  it  was  the  expression  of 
the  will  and  intention  of  donor,  and  free 
from  any  improper  practice  on  part  of  donee. 
Griesel  v.  Jones,  123  Mo.  App.  45,  99  SW  769. 
Burden  is  upon  donee  to  show  that  a  con- 
veyance to  him  for  a  nominal  consideration 
by  his  mother,  who  was  sixty-four  years  of 
age  and  unable  to  read,  write,  or  understand 
the  English  language,  was  made  freely  and 
voluntarily,  and  that  she  had  full  knowledge 
of  all  the  facts  and  a  perfect  understanding 
of  effect  of  the  transaction.  Arellanes  v. 
Arellanes  [Cal.]  90  P  1059.  Burden  held  to 
be  upon  donee  to  show  that  donor  was  men- 
tally competent,  that  she  was  not  unduly  in- 
fluenced, and  that  she  acted  with  full  knowl- 
edge of  her  property,  and  understood  the 
nature  and  effect  of  her  act.  Taylor  v.  "Vail 
[Vt.]  66  A  820.  And  donee  is  entitled  to 
show  by  parol  any  fact  from  which  it  could 
be  argued  that  the  action  of  the  donor  was 
consistent  with  her  previous  tendencies  and 
purposes.  Evidence  held  sufficient  to  estab- 
lish a  valid  gift  by  donor  to  one  holding  a 
confidential  relation   to  donor.     Id. 

39.  McCord  v.  McCord  [Iowa]  113  NW  552. 

40.  Deed  held  not  to  be  a  gift  when  evi- 
dence shows  fiduciary  relation  between 
grantor  and  grantee,  and  the  former  being 
ignorant  of  his  title,  of  which  latter  has  full 
knowledge,  but  fails  to  disclose.  Morgan  v. 
Owens,  228  111.  598,  81  NE  1135. 

41.  Griesel  v.  Jones,  123  Mo.  App.  45,  99 
SW    769. 

42.  See  Partnership,  8  C.  L.  1268. 

43.  See  Contracts,  9  C.  L.   677. 

44.  Evidence  held  to  show  that  estab- 
lished retail  business  which  was  conducted 
mostly  through  mail  orders  had  good  will  of 
value  to  surviving  partner  continuing  same 
(In  re  Silkman,  105  NTS  872),  value  of  which 
should  be  based  on  profits  before  dissolution 
and   not   subsequent    (Id.). 

45.  Where  insurance  companies  had  with- 
drawn business  from  agent  and  he  had  no 
lea.se  of  office  where  business  had  been  form- 
erly conducted,  held  that  he  had  no  busi- 
ness to  which  good  will  could  attach.  In 
re    Case,    106    NTS    1086. 
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to  so  engage  in  business  as  to  injure  that  sold/®  and  upon  breach  thereof  "  the  ven- 
dee may  recover  the  loss  sustained  *^  and  enjoin  further  violation  thereof.*® 
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Constitution  of  Juries;  Qualifications  of 
Jurors   (1540). 

Jury  Lists;  Summoning  and  Impaneling  of 
Jury    (1540). 

Po-werj*   and   Procedure    (1542). 


Effect  of  Illegality  In  Constitution  or  Pro- 
ceedings of  Juries   (1542). 

Objections  and  "Waiver  ,  Thereof ;  Estoppel 
to  Urge   (1544). 

Secrecy   of    Deliberations    (1544), 


The  scope  of  this  topic  is  noted  below.^° 

Constitution  of  juries;  qualifications  of  jurors.^^^  '^  ^-  ^-  ^^^^ — The  fact  that 
one  or  more  jurors  could  have  been  challenged  for  cause  does  not  render  them  in- 
competent.^^ Among  the  persons  commonly  disqualified  are  those  unable  to  read  or 
write  the  English  language/^  and  in  Georgia  it  is  required  that  a  juror  shall  have 
resided  in  the  county  a  prescribed  period  prior  to  service.^^  It  is  expressly  provided 
by  statute  in  Texas  that  failure  to  pay  poll  tax  as  required  by  law  does  not  disqualify 
a  person  for  jury  service  in  any  instance.^* 

Jury  lists;  summoning  and  impaneling  of  junj.^'^^ "  ^-  ^-  ^^^* — In  some  states 
statutes  prescribing  the  time  and  manner  of  selecting  juries  are  regarded  as  direc- 
tory merely/'  while  in  others  they  are  considered  mandatory.'®     The  officers  by 


46.  Foss  V.  Roby  [Mass*.]'  81  NE  199.  Im- 
plied covenant  in  sale  of  dental  business  be- 
ing restricted  in  territory  in  which  practice 
is  prohibited  is  not  in  restraint  of  trade. 
Id. 

47.  One  selling  good  will  of  dental  busi- 
ness and  thereafter  locating  in  same  city  and 
soliciting  patronage  by  personal  letters  to 
former  patrons,  giving  location  of  former 
place  of  business,  breaks  his  implied  cove- 
nant. Foss  V.  Roby  [Mass.]  81  NE  199. 
Where  one  sold  good  will  of  book  store  busi- 
ness which  had  made  a  specialty  of  books 
used  by  Episcopal  Church,  held  that,  where 
he  formed  company  to  deal  in  books  used 
by  Episcopal  Church,  successor  to  vendee 
was  entitled  to  injunction  and  an  accounting 
Old  Corner  Book  Score  v.  Upham  [Mass.]  80 
NE  228. 

48.  Foss  v.    Roby    [Mass.]    81   NE   199. 

49.  Good  will  of  dental  business  in  Boston 
held  sufficiently  protected  by  injunction  re- 
straining seller  from  practicing  within  city, 
although  there  were  patrons  from  without 
the  city.     Foss  v.  Roby   [Mass.]   81  NE  199. 

50.  It  includes  the  drawing  powers  and 
proceedings  of  grand  juries.  It  excludes  the 
binding  over  of  persons  to  await  the  action 
of  the  grand  jury  (Arrest  and  Binding  Over, 
9  C.  L.  249),  bail  on  such  binding  over  (Bail, 
Criminal,  9  C.  K  320),  signing  and  return  of 
indictments  (Indictment  and  Prosecution,  8 
C  L.  198),  and  objections  and  motions  to 
quash  the  same  (Indictment  and  Prosecution, 
8  C.  L.  198).  It  also  excludes  matters  re- 
lating to  qualification,  drawing,  and  chal- 
lenging which  are  common  to  grand  and 
petit  juries    (see  Juries,   8   C.   L.   617). 

51.  Might  have  been  challenged  for  fail- 
ure to  pay  poll  tax.  King  v.  State  [Tex.  Cr. 
App.]    18   Tex.  Ct.   Rep.   833,   100  SW  387. 

52.  Evidence  held  to  show  inability  to 
read  or  write  English  language.  State  v. 
McClendon,   118  La.   792,   43   S  417. 


53.  Evidence  held  sufficient  to  show  resi- 
dence at  time  of  service.  Sliirley  v.  State, 
1  Ga.  143,  57  SE  912. 

54.  Motion  to  quash  indictment  because 
jurors  had  not  paid  tlieir  poll  tax  as  required 
by  law  held  properly  overruled  under  act 
of  29th  Leg.  p.  207,  ch.  1807,  amending  arti- 
cle 3139,  Rev.  St.  1895.  King  v.  State  [Tex. 
Cr.  App.]  18  Tex.  Ct.  Rep.  833,  100  SW  387. 
Neither  is  failure  to  pay  poll  tax  cause  for 
challenge  under  above  statute.  Id.  Under 
act  of  28th  Leg.  (first  called  Session,  p.  15,  ch. 
10),  failure  to  pay  poll  tax  does  not  dis- 
qualify but  simply  constitutes  ground  for 
challenge.     Id. 

55.  Sess,  Laws  1891,  pp.  248-253,  is  simply 
directory,  and  not  exclusive  of  common-law 
method  of  securing  juries.  Imboden  v. 
People  [Colo.]  90  P  608.  Motion  to  quash 
on  ground  that  jury  was  improperly  selected 
by  sheriff  upon  an  open  venire,  according  to 
common-law  procedure,  instead  of  having 
been  drawn  from  box  as  provided  by  statute, 
held  properly  overruled.  Sess.  Laws  1891, 
pp.  248-253.  Imboden  v.  People  [Colo.]  90  P 
608.  Sess.  Laws  1891,  pp.  248-2-53,  extend  to 
both  grand  and  petit  juries.  Imboden  v. 
People  [Colo.]  90  P  60S.  A  statutory  re- 
quirement that  names  shall  be  drawn  from 
an  envelope  is  directory  only  and  a  drawing 
from  a  box  is  not  ground  for  quashing  the 
venire.  State  v.  Mitchell  [La.]  44  S  132. 
Where  by  excusing  certain  jurors  the  names 
on  the  venire  list  were  reduced  below  the 
number  from  which  the  jury  was  required 
to  be  selected,  the  drawing  of  the  jury  from 
[he  remaining  names  held  not  to  be  ground 
for  quashing  indictment,  it  not  appearing 
that  the  jurors  sworn  were  prejudiced 
against  accused  or  that  he  was  prejudiced 
in  any  way  by  the  action  of  the  court. 
State  V.  Brown.  118  La.  373,  42  S  969.  Where 
it  appears  that  jurors  summoned  by  special 
venire   had   not,   as   a   matter   of   fact,   served 
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whom  jurors  are  to  be  selected,^'  and  the  manner  of  selecting  from  the  general 
venire  list  the  names  of  persons  qualified  to  serve  as  jurors  is  regulated  by  statute.^* 
It  is  no  ground  for  challenge  that  a  Federal  grand  jury  was  summoned  from  the 
district  of  Minnesota  at  large,  instead  of  from  the  particular  division  in  which  thQ 
offense  was  committed.^'*  The  jury  is  required  to  be  selected  by  chance  by  drawing 
from  slips  containing  the  names  of  those  summoned/"  accompanied  by  the  answer 
of  the  juror,^^  The  Wisconsin  statute  requires  the  record  book  containing  the 
names  of  persons  composing  the  jury  list  to  be  filed  with  the  clerk  of  the  circuit 
court.*^-  While  one  is  not  entitled  to  have  persons  of  his  own  race  on  the  grand 
jury  there  must  be  no  discrimination  against  such  persons.*'^  The  right  to  call  a 
grand  jury/*  to  excuse  jurors/^  and  to  summon  and  organize  a  jury  in  default  of 
one  at  the  regular  term/"  and  the  manner  of  drawing  a  second  jury  where  the  regu- 
lar drawing  has  been  set  aside,  is  regulated  by  statute.*''  Statutes  prescribing  the 
manner  of  making  up  a  deficiency  in  the  number  of  jurors,  caused  by  excusing 
some  of  them,  are  usually  regarded  as  directory,  and  a  substantial  compliance  is 


as  jurors  on  regular  list  within  the  preceding 
12  months,  the  defendant  is  not  prejudiced 
by  the  court's  failure,  in  directing  sheriff 
to  summon  additional  jurors,  to  Include  in 
the  order  the  statutory  requirement  that 
such  persons  summoned  as  jurors  should  not 
be  persons  who  had  served  upon  the  regu- 
lar list  within  the  previous  12  months,  and 
such  failure  is  an  irregularity  merely  in 
formation  of  jury  and  not  ground  for  setting 
aside  indictment.  Par.  2808,  Rev.  St.  1901, 
amended  by  Laws  1905.  p.  28,  ch.  2'4.  Thomas 
V.   Territory    [Ariz.]    89   P  591. 

56.  A  grand  jury  selected  by  the  board  of 
county  supervisors  ac  a  meeting  of  such 
board,  which  was  neither  regular  nor  special, 
held  not  to  be  a  legal  jury  under  Kurd's 
Rev.  St.  1905,  ch.  78,  34,  §§  9.  49,  pp.  1264, 
567.  Marsh  v.  People,  22«  111.  464.  80  NE 
1006.  Exception  in  Code  1896,  §  5269,  does 
not  relieve  officers  designated  of  duty  of 
drawing  jurors  from  box  which  they  are  re- 
quired to  prepare,  Code  1896,  §§  4982  et  seq., 
4989,  and  making  up  venire  which  is  to 
compose  jury  in  any  other  mode  may  be 
taken  advantage  of  by  plea  in  abatement. 
Tucker  v.  State  [Ala.]  44  S  587.  Held  error 
for  the  court  to  refuse  to  allow  defendant 
to  prove  that  jurors  were  not  drawn  from 
box  at  all,  or  were  illegally  drawn,  in  sup- 
port of  his  plea.  Tucker  v.  State  [Ala.]  44  S 
587. 

57.  Mansfield'.'!  Dig.  of  Statutes.  §  4O0'.3, 
providing  that  if  for  any  cause  jury  com- 
missioners shall  not  be  appointed,  or  shall 
fail  to  select  a  jury  in  accordance  with 
§§  3976,  3982,  the  court  shall  order  the  sher- 
iff to  summon  a  jury,  does  not  impower  the 
court,  in  any  event,  and  for  no  other  reason 
than  that  it  prefers  it,  to  ignore  the  latter 
provisions,  and  order  marshal  to  select  jury. 
Reynolds  v.  United  States  [Ind.  T.]  103  SW 
672.  §  4003.  But  a  saving  clause  enacted  for 
purpose  of  preventing  a  slip  of  terms  for 
want  of  jurors,  arising  from  inadvertence 
or  mistake.  Id.  Motion  to  quash  because 
jurors  were  selected  by  marshal  under  order 
of  court  instead  of  by  commissioners  held 
properly  overruled,  it  not  being  shown  that 
court   acted   willfully.     Id. 

58.  Evidence  held  to  show  compliance  by 
jurv  commissioner  with  Act  No.  135,  p.  218 
of  189-8,  §   4,  in  selecting  from  general  venire 


list  names  of  20  citizens  qualified  to  serve  as 
jurors.  State  v.  McClendon,  118  La.  792,  43  S 
417. 

59.  Act  Cong.  May  11,  1858,  ch.  31  (11 
Stat.  285):  Act  March  3.  1859,  ch.  76  (11  Stat. 
402  [U.  S.  Comp.  St.  1901.  pp.  316,  446]);  Act 
April  26,  1890,  ch.  167,  §  1  (U.  S.  Comp.  St, 
1901.  p.  374);  Act  Cong.  June  12,  1894,  ch. 
132  (28  Stat.  102).  Clement  v.  U.  S.  [C.  C. 
A.]  149  P  305.  District  divided  for  conven- 
ience of  suitors,  not  as  separate  judicial  dis- 
tricts, but  for  limited  purpose  disclosed  by 
act  of  1890  "of  holding  terms  of  court"  in 
the   district  of  Minnesota.     Id. 

60.  State  V.  Brown,  118  La.  3'73,  42  S  969. 
Exception  in  Code  1896.  §  5269.  does  not  re- 
lieve officers  designated  of  duty  of  drawing 
jurors  from  box  which  they  are  required  to 
prepare  under  Code  1896.  §§  4982  et  seq., 
4989.     Tucker  v.   State   [Ala.]    44  S  587. 

61.  As  an  absent  juror  cannot  answer,  the 
mere  drawing  of  his  name  does  noc  place  him 
on  the  panel  under  Act  no.  135,  p.  216,  of 
1898.     State  v.   Brown,   118  La.  373,   42   S   969. 

62.  St.  1898.  §  2'546a  (Sanborns'  Supp.  p 
1138),  Laws  1903,  ch.  90,  §  2,  p.  136.  Niezo- 
rawski  v.  State,   131  Wis.  166,  111  NW  250. 

63.  Evidence  held  insufficient  to  show  dis- 
crimination in  excluding  negroes  from  grand 
jury  which  found  indictment  against  per- 
son of  tliat  race.  Hanna  v.  State  [Tex.  Cr. 
App.]    20  Tex.  Ct.  Rep.   142,   105  SW  793. 

64.  In  Idaho  the  order  for  the  drawing 
of  a  grand  jury  may  be  made  by  a  judge 
and  need  not  be  made  in  court.  Sess.  Laws 
1891.   §   7.      State  v.   Barber   [Idaho]    88   P   418. 

65.  Judge  vested  with  discretion  to  excuse 
jurors  for  incompetency  or  other  cause,  by 
§  1.  act  135.  p.  216,  1898.  State  v.  Brown.  118 
La.  373,  42  S  969.  Fact  that  prior  to  drawing 
of  jur.v  the  court  excused  certain  jurors  held 
not  to  be  ground  for  quashing  indictment, 
it  not  appearing  that  the  judge  acted  arbi- 
tiarily  or  without  sufficient  cause.  Id.  Ex- 
cusal  may  be  made  before  jury  is  drawn  to 
fcrrve  upon  panel.  Code.  §  5240.  State  v. 
Johnson   [Iowa]    111  NW  827. 

66.  No  jury  having  been  summoned  to  ap- 
pear at  the  regular  term,  action  of  court, 
under  Code  1896.  §  4998,  ordering  sheriff  to 
summon  a  jury  to  appear  at  a  later  day  of 
the  term,  held  regular  and  proper  and  not 
ground  for  quashing  indictment.  Burgess  V. 
State    [Ala.]    42   S.    681. 
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sufficient. ^^  It  is  not  only  the  right,  but  the  clut}^,  of  the  judge  to  dismiss  an  in- 
competent juror. ^^ 

Powers  and  procedure.^^^ ''  ^-  ^-  ^^^'^ — For  all  the  ordinary  purposes  of  procur- 
ing evidence  a  grand  jury  is  a  distinct  body  clothed  with  authority  to  conduct  the 
examination  of  witnesses  in  any  way  that  does  not  conflict  with  established  legal 
rules/"  aiid  it  has  power  to  determine  for  itself  the  qualifications  of  witnesses  of 
tender  years,  so  long  as  there  is  due  observance  of  the  statutory  safeguards  enjoined 
upon  other  tribunals  in  similar  circumstances.'^^  The  court  may  by  attachment 
compel  attendance  of  witnesses  on  grand  jury.'^'  A  jury  summoned  at  the  begin- 
ning of  the  term  may  serve  until  a  new  jury  appears/^  and  it  does  not  become 
functus  officio  because  the  office  of  judge  becomes  vacant  and  there  is  no  one  for  it 
to  report  to."*  The  California  statute  providing  for  accusations  against  public 
officers  by  the  grand  jury  being  silent  as  to  the  number  which  may  present  the  com- 
mon law  governs,  and  twelve  grand  jurors  may  present  an  accusation.'^^ 

Effect  of  illegality  in  constitution  or  proceedings  of  juries.^^  '^  ^-  ^-  ^^^^ — In- 
dictments found  by  a  jury  constituted  in  any  other  manner  than  that  prescribed  by 
statute  are  void,'^®  and  the  participation  of  an  incompetent  juror  in  the  finding 
thereof  vitiates  the  indictment.'^ ^  In  some  states  indictments  have  been  held  not 
to  be  invalidated  because  of  defects  or  irregularities  in  the  formation  or  selection  of 
the  jury/^  with  certain  exceptions,^^  or  because  jury  commissioners,  who  assisted  in 


67.  Where  regular  drawing  was  set  aside 
because  two  jurors  were  drawn  from  same 
townsliip,  held  no  ground  of  objection  chat 
all  names  so  drawn  were  returned  into  jury 
box  as  provided  in  Code,  §  350,  from  which 
a  new  drawing  was  made  in  which  were  two 
of  the  names  first  drawn.  State  v.  Johnson 
[Iowa]    111   NW   827. 

es.  Court  held  to  have  substantially  com- 
plied wich  Code  1896,  §  5023,  in  summoning 
two  qualified  persons  to  make  up  deficiency 
where  number  of  jurors  was  reduced  to 
fourteeen.     WiUiams  v.  State  [Ala.]  43  S  182. 

09.  "Where  commissioners  selected  as  one 
of  twenty  members  to  compose  venire  a 
minor,  whose  name  was  stricken  from  list 
by  order  of  court,  held  motion  to  quash  prop- 
erly overruled.  State  v.  Brown,  118  La.  373, 
42  S   969. 

70.  People  V.  Sexton,  187  N.  T.  495,  80  NE 
396. 

71.  Code  Cr.  Proc.  §  392,  applies  as  well 
to  grand  juries  as  to  courts  and  magistrates. 
People  V.  Sexton,  187  N.  Y.  495,  80  NE  396. 
Where  jury  complied  with  Code  Cr.  Proc. 
§  392,  in  examination  of  children  under 
twelve  years  of  age,  held  no  ground  for 
dismissing  indictment  that  the  preliminary 
examination  required  by  the  statute  was 
not  made  by  the  justice  presiding  at  the 
tf  rm  of  court.     Id. 

72.  Pcrriman  v.  People,  128  111.  App.  230. 

73.  Under  Act  of  1893  (P.  L.  p.  341),  in- 
dictment found  by  jury  summoned  at  begin- 
ning of  term  held  to  be  good  in  absence  of 
any  suggestion  that  a  new  grand  jury  actu- 
ally appeared.  State  v.  Castle  [N.  J.  Law.] 
66  A  1059.  In  the  absence  of  anything  to  the 
contrary  appearing,  it  will  be  presumed  that 
an  order  was  made  under  the  statute  re- 
straining the  sheriff  from  summoning  re- 
jurj*.  Id.  Such  order  need  not  be  filed  with 
the  clerk  but  may  be  delivered  to  the  sheriff. 
Id. 

74.  Where,  at  the  date  to  which  the  jury 
had   been   adjourned,   the   office   of  judge  was 


vacant,  the  fact  that  the  jury  met  at  a  later 
date  and  returned  an  Indictment  after  the 
qualification  of  the  new  judge  held  not  to 
i  ■■.validate  indictment.'  State  v.  McClen- 
don,  118  La.  792,  43  S  417.  Fact  that  jury 
adjourned  to  Nov.  13,  1906,  but  did  not  meet 
on  that  date,  and  noc  until  Feb.  6,  1907,  held 
not  to  constitute  tlie  body  functus  officio  or 
invalidate  indictment  returned  Fob.  8,  1907. 
as  jury  was  impaneled  Oct.  15,  190'6,  to  serve 
six  montlis,  or  until  their  successors  should 
have  been  qualified.     Id. 

75.  Pen.  Code,  §  758.  Coffey  v.  Sacra- 
mento County  Superior  Ct.,  2  Cal.  App.  453,  83 
P  580. 

70.  Where  eighteen  qualified  persons  were 
legally  sworn  as  jurors,  and  subsequently 
three  were  excused  by  the  court,  held  that 
under  Code  1896,  §  5023,  the  action  of  the 
court  causing  four  other  persons  to  be  called 
and  sworn  and  added  to  the  fifteen  remain- 
ing rendered  the  jury  so  constituted  an  il- 
legal body,  and  consequently  the  indictment 
returned  by  it  was  a  nullity.  Trammell  v. 
States   [Ala.]   44  S  201. 

77.  Motion  to  quash  properly  sustained 
on  ground  that  juror  could  not  read  or  write 
English  language.  State  v.  McClendon,  118 
La.    792,    43   S   417. 

78.  Code  1896,  §  5269.  Tucker  v.  State 
[Ala.]  44  S  587.  Objection  that  upon  impan- 
eling of  jury,  a  sufficient  number  of  jurors 
not  appearing,  court,  in  directing  sheriff  to 
summon  additional  jurors,  neglected  to  in- 
clude in  the  order  the  requirement  of  par, 
2808,  Rev.  St.  1901,  as  amended  by  Laws  1905, 
p.  2'8,  ch.  24,  that  such  persons  summoned 
as  jurors  should  not  be  persons  who  had 
served  as  jurors  upon  the  regular  list  within 
tlie  previous  twelve  montlis  is  not  one  that 
can  be  raised  under  Code  by  motion  upon 
arraignment.  Rev.  Code,  §§  791,  792,  862. 
Thomas  v.  Territory  [Ariz.]  89  P  591. 
Neither  is  such  objection  a  ground  for  chal- 
lenge vmder  the  Code.  Id.  Where  it  ap- 
pears  that  jurors  summoned  by  special  ven- 
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drawing  the  jury,  were  subsequently  ousted  from  office,  when  at  the  time  of  the 
drawing  they  were  acting  by  virtue  of  commissions  issued  from  proper  legal  au- 
thorities,^" or  because  of  a  clerical  error  making  it  appear  that  the  jury  was  ille- 
gally constituted,^^  or  because  of  statutory  incompetency  of  an  individual  juror, 
which  is  not  made  a  ground  of  challenge,^^  or  because  of  error  in  filing  the  oath  of  a 
stenographer  employed  by  the  jury,^^  or  because,  on  a  prosecution  for  selling  intoxi- 
cating liquors  without  license,  a  bottle  of  beer  brought  into  the  grand  jury  room 
by  a  witness  was  tasted  by  one  of  the  jurors  to  determine  Avhether  or  not  it  was  beer,^* 
while  in  others,  indictments  have  been  held  to  be  vitiated  because  of  defects  in  select- 
ing the  jury,^^  or  because  of  defects  in  the  constitution  of  the  jury  commission.^**  No 
objection  can  be  taken  because  of  defects  in  selecting,  drawing  and  impaneling  jury 


ire  had  not  as  a  matter  of  fact  served  on 
regular  list  within  the  preceding  twelve 
months,  the  defendant  is  not  prejudiced  by 
the  court's  action,  and  its  failure  to  comply 
with  statute  was  a  mere  irregularity  in 
formation  of  jury  and  not  ground  for  setting 
aside  indictment.  Id.  Pact  that  when  list 
of  jurors  was  drawn  all  appeared  but  one, 
who  had  been  excused  the  week  before  the 
seven  who  were  to  constitute  the  jury  were 
drawn,  and  one  who  was  present  when  the 
jury  was  drawn  was  excused,  and  from  the 
ten  reinaining  the  seven  were  drawn,  held  no 
ground  for  setting  aside  indictment  under 
Code,  §  5240,  there  being  no  showing  as  to 
excusal  of  one  juror  that  it  was  not  done  in 
accord  with  .statute,  and  as  to  the  other 
there  was  no  material  or  substantial  de- 
parture from  statute.  State  v.  Johnson 
[Iowa]  111  NW  82'7.  "Where  record  book 
containing  jury  list  was  deposited  in  first 
instance  with  clerk  of  circuit  court  as  re- 
quired by  statute,  and  having  been  taken  to 
municipal  court  for  drawing  December 
panel  for  that  court,  fact  that  it  remained 
with  clerk  of  latter  court  till  after  drawing 
of  February  panel,  wliich  indicted  defendant, 
held  an  irregularity,  but  in  absence  of  sliow- 
Ing  that  defendant  was  prejudiced  was  no 
ground  for  quashing  indictment.  Section 
254'6a,  St.  1898  (Sanborn's  Supp.  p.  1138), 
Laws  1903',  p.  136,  ch.  90,  §  2.  Niezorawski  v. 
State,  lai  Wis.  166,  111  NW  250. 

79.  Under  Code  1896,  §  5269,  only  such  ob- 
jection that  can  be  so  taken  advantage  of  is 
that  jtirors  wree  not  drawn  in  presence  of 
officers  designated  by  law.  Tucker  v.  State, 
[Ala.]  44  S  587.  Exception  in  statute  does 
not  relieve  officers  designated  of  duty  of 
drawing  jurors  from  box  wliich  they  are  re- 
quired CO  prepare.  Code  1896,  §§  4'9S2  et  seq., 
4989,  and  it  was  held,  therefore,  error  for 
the  court  to  refuse  to  allow  defendant  to 
prove  that  jurors  were  not  drawn  from  box 
at  all,  and  the  like,  in  support  of  hi.s'  plea  in 
abatement.     Tucker  v.  State    [Ala.]    44  S  587. 

80.  Such  officers  acted  under  color  of  of- 
fice, and  were. therefore  de  facto  commission- 
ers.    Logan  v.  State    [Ala.]    43  S  10. 

81.  "Wliere  one  of  names  on  venire  ap- 
peared as  "John  L.  Gradin"  from  beat  17  and 
record  stated  in  regard  to  venire  that  all 
persons  named  therein  and  summoned  ap- 
peared, and  further  stated  that  "John  T. 
Gradin"  appeared  in  court,  and  it  being  as- 
certained that  the  said  "John  T.  Gradin" 
w^as  the  only  person  in  that  beat  (No.  17) 
by  that  name  "was  duly  sworn  in  as  a  juror, 
held  that  the  record  meant  that  among  the 
"all"    who    appeared    was    the    Gradin,    who. 


though  called  "John  L.  Gradin"  in  the  venire, 
was  really  "John  T.  Gradin"  and  that  it  did 
not  show  that  the  court  enlarged  the  jury 
beyond  the  legal  number  by  swearing  in 
John  T.  Gradin.  Peppers  v.  State  [Ala.]  42 
S  734. 

82.  Fact  that  a  juror  was  incompetent  by 
reason  of  having  served  and  been  discharged 
as  a  juror  by  a  court  of  record  within  a  year 
of  the  time  that  he  was  summoned  and  im- 
paneled to  act  a=^  sucli  juror  held  not  to  in- 
validate the  indictment.  Code  Civ.  Proc. 
§  199;  Penal  Code,  §§  896.  901,  995.  In  re 
Ruef.  150  Cal.  6'65,  89  P  605;  Kitts  v  Nevada 
County  Superior  Ct.  [Cal.  App.]  90  P  977. 
Fact  that  individual  jurors  may  not  have 
been  assessed  on  the  last  assessment  roll  of 
the  county  on  property  belonging  to  them 
held  not  to  invalidate  the  indictment.  Code 
Civ.  Proc.  §  198;  Penal  Code,  §§  896,  995. 
Kitts  V.  Nevada  County  Superior  Ct.  [Cal. 
App.]    90  P  977. 

83.  Where  statute  requires  oath  to  be 
filed,  but  does  not  designate  the  place  where 
or  the  person  with  whom  it  is  to  be  filed, 
filling  with  clerk  of  grand  jury,  even  though 
erroneous,  held  not  to  disqualify  stenog- 
rapher or  invalidate  indictment.  Niezoraw- 
ski V.  State,   131  Wis.  166,  111  NW  250. 

84.  Guarreno  v.   State   [Ala.]   42  S  833. 

85.  Jury  not  selected  by  board  of  super- 
visors at  regular  or  special  meeting  as  re- 
quired by  statutes.  Kurd's  Rev.  St.  1905,  ch. 
.34,  78,  §§9,  49,  pp.  567,  1264.  Marsh  v.  Peo- 
ple,  226  Til.   464,   80  NE  1006. 

86.  Where  a  jury  commission  fails  to  take 
the  oath  required  by  art.  160  of  the  con- 
stitution to  support  the  constitution  and 
laws  of  the  United  States  and  of  the  state, 
he  is  disqualified  to  enter  upon  discharge  of 
his  duties,  notwithstanding  he  may  have 
taken  the  oath  prescribed  by  the  act  relat- 
ing to  jury  commissions  to  discharge  his 
duties  as  commissioner,  and  hence  a  jury 
commission,  having  sucli  disqualified  mem- 
ber, is  not  legally  constituted  and  cannot 
legally  perform  any  functions  assigned  to  it. 
Act  No.  135,  p.  218,  of  1898,  §  3.  State  v.  Mc- 
Clendon,  118  La.  792,  43  S  417.  Where  com- 
missioner, disqualified  because  of  not  having 
taken  the  oatli  required  by  art.  160  of  the 
constitution,  participates  with  other  qualified 
commissioners  in  proceeding  to  supplement 
general  venire  list  and  take  out  names  of 
20  persons,  from  whom  members  of  jury 
were  subsequently  selected  and  drawn,  such 
participation  vitiated  the  proceedings  and 
was  ground  for  quashing  indictment.  State 
V.  McClendon,  118  La.  792,  43  S  417.  Fact  that 
commissioners     after     taking     the     oath     re- 
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where  accused  was  held  to  answer  by  committing  magistrate.^'  When  it  clearly  ap« 
pears  that  the  legal  evidence  received  by  a  grand  jury  is  insufficient  to  support  an 
indictment,  or  that  illegal  evidence  is  the  sole  basis  for  an  indictment,  the  person 
indicted  has  a  constitutional  right  to  make  a  motion  to  dismiss,^^  and  the  right  to 
make  a  motion  upon  these  substantial  grounds,  and  have  it  decided  in  the  first  in- 
stance, necessarily  implies  the  right  to  have  a  review  of  an  adverse  decision.*" 

Objections  and  ivaiver  thereof ;  estopped  to  iirge.^^^ ''  ^-  ^-  ^^^^ — Fundamental 
and  Jurisdictional  objections  may  be  availed  of  for  the  first  time  on  appeal.*"^  Objec- 
tions to  qualifications  of  jurors  are  waived  by  failure  to  challenge  at  the  time  of  the 
impaneling  of  the  jury,''^  and  where  no  objection  is  made  at  the  trial  to  the  organ- 
ization of  the  jury,  it  will,  on  appeal,  be  presumed  to  have  been  legally  organized.'^'- 
Objections  because  of  defects  relating  to  the  formation  of  the  jury  may  be  taken  by 
plea  in  abatement."^  or  objection  to  the  legality  of  the  jury  may  properly  be  taken 
by  motion  to  quash  the  indictment  before  plea."*  A  motion  to  quash  must  be  sup- 
ported by  sufficient  proof  of  the  facts  it  states."^ 

Secrecy  of  deliberations. ^^^  '^  ^-  ^-  ^**" — The  testimony  of  a  grand  jiiror  may  be 
introduced  to  show  statements  of  witness  before  the  grand  juror  were  inconsistent 
with  his  testimony  at  the  trial."*'  In  some  states  the  accused  is  not  entitled  to  inspect 
the  minutes  of  the  jury  as  a  matter  of  right  but  as  a  matter  of  judicial  discretion,"^ 


quired  by  the  constitution  also  took  an  oath 
imposed  by  a  particular  statute  to  faith- 
fully discliarge  duties  imposed  upon  them  by 
the  statute  does  not  militate  against  tlae 
sufHciency  of  their  qualification.  Id.  Where 
the  statute  provides  that  number,  less  than 
all  the  members  of  jury  commission,  shall 
be  sufficient  to  perform  tlie  duties  imposed 
by  tile  act,  provided  all  members  are  duly 
notified,  it  is  necessary  that  all  the  members 
be  notified  and  not  merely  those  actually 
prosecuting  the  work,  but  notice  cannot  be 
given  if  the  place.s  wliicli  the  law  contem- 
plates shall  be  so  occupied  are  not  filled  with 
persons  capable  of  receiving'  such  notice.     Id. 

87.  Motion  to  set  aside  indictment  held 
properly  overruled  under  Code  1897,  §  5321. 
State  V.  Johnson   [Iowa]   111  NW  827. 

88.  Notwithstanding  mandatory  provi- 
sions of  Cr.  Code,  §  313,  that  a  motion  to 
dismiss  can  be  made  only  on  grounds  enu- 
merated therein.  People  v.  Sexton,  187  N.  T. 
495,  SO  NE  396.  Affidavits  held  insufficient  to 
show  presentation  of  illegal  evidence  K)  jury 
or  insufficiency  of  evidence  to  support  in- 
dictment. Id.  Indictment  presumed  to  be 
founded  upon  legal  and  sufficient  evidence. 
Id. 

89.  So  at  least  in  the  absence  of  any  stat- 
utory limitation.  People  v.  Sexton,  187  N.  Y. 
495,  80  NE  396.  Denial  of  motion  to  dismiss 
treated  as  question  chat  might  be  reviewed 
upon  appeal  from  judgment  of  conviction 
in   capital  case.      Id. 

90.  That  indictment  was  returned  by  jury 
illegally  constituted  under  Code  1896,  §  5023, 
in  that  court  liaving  excused  certain  jurors 
caused  other  persons  to  be  added  before  the 
original  number  was  reduced  below  fifteen. 
Trammell  v.  State  [Ala.]  44  S  201. 

»1.  Motion  to  quash  because  jurors  had 
not  paid  poll  tax  as  required  by  law  held 
not  well  taken  where  no  challenge  was  made 
at  time  of  impaneling  and  motion  was  made 
some  ten  months  after  return  of  Indictment 
and  at  subsequent  term  of  courf.  King  v. 
State    [Tex.    Cr.    App.]    100    S\V    387.      Where 


terms  of  act  do  not  disqualify,  but  simply 
form  cause  for  challenge,  the  cause  for 
challenge  must  be  interposed  at  formation 
of  jury,  and  it  is  too  late  to  make  motion  to 
quash  at  subsequent  term.  Act  2'8th  Leg. 
(First  called   session,   p.    15,   ch.    10).     Id. 

92.  Where  the  minute  entry  affirmatively 
states  that  jury,  as  organized,  consisted  of 
fifteen  persons,  but  sets  up  the  names  of 
only  fourteen,  in  the  absence  of  objection  in 
the  lower  court,  it  will  be  presumed  that  the 
jury  as  organized  was  comijosed  o-:  fifteen. 
and  that  the  failure  to  state  the  name  of  the 
fifteenth  person  was  a  clerical  omission  in 
making  up  the  transcript.  Logan  v.  State 
[Ala.]  43  S  10. 

93.  Under  exception  in  Code  1896,  §  5269, 
where  officers  designated  fail  to  draw  jurors 
from  box  which  they  are  required  to  prepare, 
or  draw  them  illegally,  held  advantage  may 
be  taken  of  It  by  plea  in  abatement.  Tucker 
v.  State   [Ala.]   44  S  587. 

94.  Motion  held  to  be  made  in  apt  time. 
Marsh  v.  People,  226  111.  464,  80  NE  1006. 

95.  Motion  to  quash  on  ground  that  jury 
was  not  selected  by  commissioners  as  re- 
quired by  law,  but  by  marshal  under  order  of 
court,  held  properly  overruled,  where  not  ac- 
companied by  proof  other  than  affidavit 
charging  usurpation  of  power  by  court. 
Reynolds    v.    U.    S.    [Ind.    T.]    103    SW    762. 

96.  Rev.  St.  1899,  §  2506  (An;i.  St.  1906, 
p.  1497).  To  show  witness  failed  to  disclose 
to  grand  jury  matters  the  truth  of  which  he 
admitted  on  the  trial.  Cramer  v.  Barmon 
[Mo.  App.]    103  SW  1086. 

97.  People  V.  Klaw,  53  Misc.  158,  104 
NYS  482.  Reasons  for  granting  Inspection 
are  (1)  precedents  of  court  require  it, 
(2)  stenographer's  minutes  are  best  evidence 
as  to  whether  jury  have  or  have  not  acted 
without  evidence  or  upon  illegal  or  incompe- 
tent testimony,  and  to  deprive  accused  of  such 
minutes  is  to  deprive  him  of  opportunity  of 
learning  with  certainty  whether  there  is  or 
is    not    ground    for    moving    to    set   aside    in- 
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and  a  motion  to  permit  liim  to  do  so  will  be  entertained  for  the  purpose  of  enabling 
him  to  move  to  set  aside  the  indictment  upon  one  or  more  of  the  grounds  permissi- 
ble by  law/*  or  of  enabling  him  to  go  to  trial  more  fully  apprised  of  the  nature  of  the 
accusation  against  him.^'*  Such  inspection  should  not  be  denied  because  there  has 
been  a  preliminary  hearing  before  a  magistrate.^     - 

Geou.nd  Re.xts,  see  latest  topical  index. 
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antor (1517).  Defenses  and  Discharge  of 
Guaranty  (1547). 

§  4.  Rights  and  Remedies  Between  Guar- 
antor and   Principal   Debtor   (154S). 

§  5.      Actions  on  Guaranty   (1548). 


The  scope  of  this  topic  is  noted  below.^ 

§  1.  What  constitutes. ^^^  ^  ^-  L.issi — ^^  guaranty  may  be  implied  from  the  lan- 
guage of  the  writing,^  if  it  is  clearly  so  intended,*  but  a  mere  direction  to  draw  on 
defendant  "without  a  promise  to  pay  is  insufficient  to  show  a  guaranty.^ 

§  2.  Form  and  requisites  of  the  contract.^^^  ^  ^-  ^-  ^*®^ — To  make  a  valid  guar- 
anty there  must  be  consideration."  An  agreement  for  forbearance  ^  or  action  taken  on 
the  faith,  if  the  guaranty  is  sufficient.^  The  making  of  further  loans  at  the  request  of 
the  guarantor  is  a  sufficient  consideration  for  a  guaranty  of  the  prior  and  subse- 
quent indebtedness.®     The  word  "guaranty"  implies  a  consideration.^*'     A  creditor 


dictment  as  having  been  found  without  evi- 
dence or  upon  illegal  or  incompetent  testi- 
mony, (3)  considerations  of  public  policy. 
Id. 

!)S,  89,  1.  People  V.  Klaw,  53  Misc.  158,  104 
NYS  482. 

2.  It  excludes  contracts  of  suretyship  (see 
Suretyship,  8  C.  L.  2050)  and  indemnity  (see 
Indemnity,  8  C.  L.  173),  and  the  requirements 
that  contracts  of  guaranty  be  in  writing  (see 
Frauds.  Statute  of.  9  C.  L.  14  94).  It  likewise 
excludes  powers  of  corporations  to  guaranty 
the  obligations  of  third  persons  (see  Cor- 
porations. 9  C.  L.  733;  Banking  and  Finance, 
9  C.  L.  327),  the  power  of  a  partner  to  bind 
the  firm  by  a  guaranty  (see  Partnership 
8  C.  L.  1261),  and  the  liabilities  of  guarantors 
of  promissory  notes  by  endorsement  thereon 
(see  Negotiable  Instruments  8  C.  L.  1124).  It 
also  excludes  general  principles  of  contract 
(see  Contracts,  9  C.  L.  654),  and  grounds  of 
invalidity  common  to  all  contracts  (see 
Fraud  and  Undue  Influence.  9  C.  L.  1475:  In- 
competency, 8  C.  L.  169;  Mistake  and  Acci- 
dent, 8  C.  L.  1020J. 

3.  Letter  requested  a  bank  to  "let  the 
writer's  son  .  .  .  make  overdrafts"  up  to  "800 
to  buy  live  stock  with,"  and  hoping  the  bank 
would  accommodate  the  son  and  the  writer, 
impliedly  guaranteed  repayment.  Miami 
County  Nat.  Bank  v.  Goldberg  [Wis.]  113  NW 
391. 

4.  Plaintiff  became  superintendent  of  de- 
fendants Industrial  Department  under  writ- 
ten contract  wliich  provided  he  might  nomi- 
nate and  instruct  subagents  and  see  that  they 
remitted  promptly,  also  that  he  should  abide 
by  the  rules  in  the  manual,  one  of  which  pro- 
vided that  he  was  personally  responsible  for 
moneys  received  by  assistants.  Held  a  con- 
tract   of    employment    and    not    of    guaranty 


and  plaintiff  not  liable.  McKone  v.  Metro- 
politan Life  Ins.  Co.,  131  Wis.  243,  110  NW 
472. 

5.  Defendant  directed  plaintiff  to  call  on 
his  brother  each  week  for  a  certain  amount 
of  the  water  charges,  and  if  he  did  not  pay 
to  draw  on  defendant  for  tlie  balance,  and  if 
he  did  not  pay  the  drafts  to  proceed  as  it 
chose.  Staples  v.  Vicksburg  Waterworks  Co. 
[Miss.]   44  S  766. 

6.  Mere  promise  to  pay  existing  debt  of 
another  without  new  consideration  is  void. 
Hedden  v.  Schneblin  [Mo.  App.]  104  SW  887. 
An  insurance  agent's  promise  to  repay  the 
company  any  amounts  embezzled  by  a  sub- 
agent,  for  whose  acts  he  was  not  responsible, 
made  in  the  belief  that  he  was  responsible  is 
not  binding.  McKone  v.  Metropolitan  Life 
Ins.  Co.,  131  Wis.  243,  110  NW  472.  Where  a 
contract  does  not  take  effect  until  the  exe- 
cution of  a  guaranty  thereof,  the  guaranty 
is  supported  by  the  consideration  of  the  con- 
tract. Lomax  v.  Witkowsky,  124  111.  App. 
261. 

7.  At  guarantor's  request  plaintiff  agree-i 
to  delay  enforcing  claim  against  principal 
debtor.  Mudge  v.  Varner  [N.  C]  59  SE  540. 
Where  no  particular  time  is  specified,  it  is 
presumed  to  be  a  reasonable  time.  Lefkovits 
V.  First  Nat.  Bank   [Ala.]    44  S  613. 

8.  Defendant  offered  to  see  plaintiff  paid 
for  all  goods  sold  defendant's  sons,  and 
plaintiff  sold  the  goods  relying  on  the  offer. 
Small  Co.   V.  Claxton    [Ga.   App.]    57   SE   977. 

9.  Two  hundred  dollars  already  advanced 
at  time  defendant  guaranteed  the  bank  to 
the  extent  of  $10,000.  Peters  v.  Merchants' 
&-  Farmers'  Bk.'[C.  C.  A.]   149  F  373. 

10.  Implies  entire  matter  on  concurrent  act 
supported  by  the  same  consideration.  Great 
Western  Print.  Co.  V.  Belcher  [Mo.  App.] 
104  SW  894. 
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must  accept  the  guaranty  which  is  not  shown  by  a  mere  performance  of  acts  in  re- 
liance upon  the  offer,  but  there  must  be  notice  thereof  given  to  the  guarantor.^^  The 
statute  of  frauds  requires  contracts  of  guaranty  to  be  in  writing.^^  Guarantors  may 
bind  themselves  in  different  amounts  ^^  and  limit  their  liability."  A  guaranty  may 
be  assigned  where  there  is  nothing  to  show  a  special  guaranty  or  that  confidence  was 
reposed  in  the  obligee.^^  There  can  be  no  delivery  in  escrow  of  a  contract  of  guaranty 
to  the  obligee  itself.^*' 

§  3.  Operation  and  effect  of  guaranty.  Interpretation  in  generalfi^^  ^  ^-  ^-  ^^^^ 
Where  a  guaranty  is  in  writing  and  free  from  ambiguity  it  cannot  be  varied  by  parol 
evidence.^^  It  should  be  construed  as  to  best  accord  with  the  intention  of  parties  as 
manifested  by  its  terms  ;^*  and  where  doubtful  language  is  used  it  should  be  con- 
strued most  strongly  against  the  party  using  the  same.^"  It  should  be  liberally  con- 
strued to  determine  the  intent  of  the  parties,  and  wlien  that  is  discovered,  the  guar- 
antor is  entitled  to  a  strict  construction  in  working  out  the  intent.-'*  Words  of  limita- 
tion are  to  be  construed  as  limiting  the  liability  of  the  guarantor  and  not  as  limiting 
the  extent  of  credit  to  be  given.^^  A  guaranty  will  be  held  to  apply  only  to  future 
advances  unless  another  construction  is  indicated.'-  It  will  extend  to  the  extension 
of  the  original  contract  made  in  pursuance  of  an  option  therein  contained,-^  but  it 
will  not  be  construed  to  cover  penalties.-*    Where  provision  is  made  for  assigning  ac- 


11.  No  notice  g-iven  of  offer  to  repay  bank 
for  advances  to  son  made  in  reliance  upon 
said  offer.  Miami  County  Nat.  Bank  v.  Gold- 
berg  [Wis.]    113  NW  391. 

12.  See  Frauds,  Statute  of,  9  C.  L. 

13.  Eacli  is  liable  to  extent  of  his  promise 
for  the  unpaid  balance.  Lefkovits  v.  First 
Nat.  Bank   [Ala.]   44  S  613. 

14.  The  guarantors  of  a  warranty  are  not 
liable  for  the  full  measure  of  damages  where 
thev  have  stipulated  the  amount  assumed. 
VS^ood  V.  Stewart   [Ark.]    98  SW  711. 

15.  Building  contractors'  bond  which 
merely  recited  that  principal  and  obligee  had 
entered  into  a  contract  by  which  the  former 
was  to  construct  for  the  latter  a  building, 
who  assigned  to  the  owner  of  the  building. 
Wing  &  Bostwick  Co.  v.  U.  S.  Fidelity  & 
Guaranty  Co.,   150  F  672. 

16.  Lefkovits  v.  First  Nat.  Bank  [Ala.] 
44    S   613. 

17.  Defendant,  president  of  corporation, 
not  allowed  to  testify  that  he  did  not  intend 
to  bind  himself  personally  to  guarantee  the 
corporate  debt.  Mudge  V.  Vamey  [N.  C] 
59  SE   540. 

18.  "We  guarantee  you  to  trust  b.  B.  &  Co. 
$300  worth  of  material  to  be  credited  to 
tliein  at  the  rate  of  10  or  15  days  terms  for 
a  term  of  5  mos.  from  date,"  iield  to  be  a 
continuing  guaranty  for  5  months  limited  to 
$300.  Paskusz  V.  Bodner  [N.  J.  Law]  67  A 
1040.  Bond  conditioned  that  purcliasers  will 
pay  the  moneys  due  on  merchandise  which 
was  to  bo  paid  for  in  four  months,  covers 
merchandise  which  the  purchasers  have  not 
been  called  upon  to  pay  for  until  after  tlie 
lapse  of  four  months.  McGuire  v.  Gerstley, 
204  U.  S.  489,  51  Law.  Ed.  581;  Clark  v.  Gerst- 
ley, 204  U.  S.  504,  51  Law.  Ed.  589.  Directors  of 
a  coi-poration  signed  a  letter  to  tlio  attorney 
general  agreeing  that  "the  taxes  due  by  said 
company"  will  be  paid  on  a  certain  date,  on 
receipt  of  which  the  tax  proceedings  were 
adjourned.  State  of  New  Jersey  v.  Limburg, 
54  Misc.    404,    105   NYS   1016. 

10.  Defendant  sold  plaintiff  his  log  boom 
outfit     and     guaranteed     that     tlie     earnings 


would  amount  to  $475.  Held  this  meant  "net 
earnings."  Loomis  v.  MacFarlane  [Or.]  91  P 
466.  "My  sons  may  need  some  help  through 
the  summer,  and  I  ask  you  to  show  them  all 
the  favors  that  you  can,  and  I  will  see  that 
you  get  pay  for  anything  that  you  may  sell 
them,"  held  to  be  a  continuing  guaranty  for 
all  goods  furnished  in  reasonable  amounts  and 
in  a  reasonable  time,  though  not  during  that 
summer.  Small  Co.  v.  Claxton  [Ga.  App.] 
57  SE  977. 

20.  Guaranty  of  assets  of  brancli  bank 
which  was  to  be  incorporated  independently 
with  larger  capital  held  to  be  made  to 
strengthen  its  position  and  so  for  its  benefit. 
Punta  Gorda  Bank  v.  State  Bank  [Fla.] 
42  S  846. 

21.  To  induce  plaintiffs  to  give  credit  to 
a  corporation  defendant,  its  president,  guar- 
anteed bills  "providing  the  amount  of  credit 
shall  not  exceed  $5,000  at  any  one  time." 
The  amount  exceeding  that  sum,  defendant 
was  liable  to  the  extent  of  $5.iiOO.  Scliinasi 
v.  Lane,  118  App.  Div.  76.  103  NYS  127. 

Contra:  "I  guarantee  Evans  tliat  wliatever 
.  .  .  materials  lie  delivers  to  Colien  ...  I  will 
pay  for  ...  60  days  after  each  delivery.  The 
amount  not  higher  than  $250."  Vfas  held 
not  a  continuing  guaranty,  and  that  where 
defendant  had  already  paid  $220  he  was  not 
liable  for  $250'.  Evans  v.  Schiff,  54  Misc.  319, 
105  NYS  1037. 

22.  Defendant  had  already  .guaranteed  an 
arcount  to  $10,000,  and  then  not  knowing 
this  had  been  exceeded  he  guaranteed  an  ad- 
ditional $2,000,  which  was  held  to  cover  only 
future  advances.  Peters  v.  Mercliants  & 
Farmers'  Bk.   [C.  C.  A.]   149  F  373. 

23.  Guaranty  of  payment  of  rent  under  a 
lease  for  three  years,  with  option  for  two 
years  additional,  extends  to  the  full  term 
of  five  years.  Heffron  v.  Treber  [S.  D.]  110 
NW  781. 

24.  Directors  of  a  New  Jersey  corporatfon 
agreed  with  attorney  general  to  pay  its  taxes 
before  a  certain  date.  State  of  New  Jersey  v. 
Limburg,  54  Misc.   404.  105  NYS  1016. 


9  Cur.  La^v. 


GUARANTY  §  3. 


1547 


counts  to  guarantor,^'  or  Avhere  one  guarantees  that  a  debt  will  be  paid  on  a  certain 
day,  the  guaranty  is  one  for  jDayment  and  not  of  collection.-''  There  is  no  liability 
where  one  merely  guarantees  the  payment  of  what  sums  may  become  due  on  an  in- 
fant's contract.^^ 

Fixing  default  and  liahiliiy  of  the  guarantor. ^^^ ''  ^-  ^-  ^^^^ — A  guarantor  of 
payment  is  liable  on  an  absolute  promise  to  pay  on  the  failure  of  debtor  to  pay, 
while  a  guarantor  of  collection  is  only  liable  on  condition  that  the  creditor  diligently 
prosecute  the  debtor  without  success,-^  Where  payment  was  to  be  made  by  a  speci- 
fied time,-"  or  there  was  an  absolute  guaranty  of  payment,  no  demand  on  the  princi- 
pal debtor  is  required  to  perfect  any  rights,^"  and  no  demand  on  the  guarantor  is 
necessary  if  none  is  necessary  on  the  creditor.^^  A  creditor  must  show  that  the  se- 
curity held  by  him  is  exhausted  or  worthless  before  he  can  proceed  on  a  guaranty  for 
collection.^- 

Defenses  and  discharge  of  guaranty.^^^  "'  ^-  L-  i894 — rpj^^  return  of  the  guaranty 
to  the  guarantor,  though  under  a  mistake,  is  a  defense.^^  The  guarantor  of  rent  will 
be  released  by  the  substitution  of  another  tenant  without  his  knowledge.^*  The  fail- 
ure to  perform  a  condition  precedent,^^  or  a  material  change  in  the  contract  guaran- 
teed, will  release  the  guarantors.^^  Where  there  has  been  no  substantial  departure 
from  the  terms  of  the  contract,^^  as  where  a  creditor  sold  mortgaged  property  under 
an  execution  on  a  judgment  instead  of  foreclosing  the  same,^^  or  where  there  was  a 
continuance  of  work  on  a  building  beyond  the  time  specified,  there  is  not  such  a 
novation  as  would  discharge  the  surety.^"  A  guaranty  may  expressly  provide  that 
extensions  or  adjustments  between  debtor  and  creditor  shall  not  release  guarantor,*" 


25.  Defendant  sold  plaintiff's  goods  under 
agreement  either  to  procure  credit  insurfincp 
or  to  guarantee  the  accounts.  Oneida  Steel 
T'ulley  Co.  v.  New  Yoik  Leather  Belting  Co., 
105  NTS   534. 

26.  Defendant,  president  of  corporation, 
guaranteed  that  if  accounc  should  be  held 
up  until  July  10th  that  it  would  be  paid  on 
that  date.  Mudge  v.  Varner  [N.  C]  59  SE 
540. 

37.  As  he  has  the  right  to  repudiate  the 
same.  International  Text-book  Co.  v.  McKone 
[Wis.]   113  NW  438. 

28.  Mudge  v.  Varner  [N.  C]   59  SE  540. 

29.  Not  even  necessary  to  start  the  run- 
ning of  interest.  Doyle  v.  Nesting,  37  Colo. 
522,   88   P   862. 

30.  Defendant  guaranteed  payment  to 
bank  on  a  fixed  date,  and  it  was  his  duty  to 
see  that  the  debtor  paid  at  the  time  stipu- 
lated. Lefkovits  v.  First  Nat.  Bank  [Ala.] 
44  S  613. 

31.  His  liability  is  commensurate  with 
that  of  his  principal.  Great  Western  Print- 
ing Co.  V.   Belcher    [Mo.   App.]    104   SW   894. 

32.  Plaintiffs  made  certain  advances  to  a 
corporation,  sold  their  goods,  and  accounts 
were  payable  to  them.  Defendant  guaran- 
teed to  hold  plaintiff  harmless  from  any 
losses,  but  a  complaint  against  him  was  de- 
fective whicli  did  not  show  that  nothing 
could  be  realized  from  the  accounts.  Na- 
chod  V.  Hindley,  118  App.  Div.  658,  103  NYS 
801. 

33.  Creditors'  employe  by  mistake  credited 
debtor  with  an  excess  payment  and  returned 
guaranty.  On  discovery  of  error  and  insolv- 
ency of  debtor  creditor  cannot  recover  of 
the  guarantor.  Marshall  Field  &  Co.  v. 
Sutherland   [Iowa]    113  NW  7T0. 

34.  Error  to  reject  evidence  of  assignment 


without  knowledge  of  guarantor  in  action 
by  landlord  against  guarantor.  Fleck  v. 
Feldman,  54  Misc.  228,  104  NYS  366. 

35.  Condition  of  guaranty  tliat  obligee 
should  conduct  the  log  boom  business  in  a 
workmanlike  manner  was  complied  with 
where  obligee  gave  the  business  his  personal 
attention  and  rendered  such  services  as  he 
was  qualified  to  render.  Loomis  v.  MacFar- 
lane    [Or.]    91   P  466. 

3G.  Plaintiff  agreed  to  deliver  horses  to 
defendant  in  exchange  for  cattle.  Subse- 
quently defendant  accepted  horses  not  ac- 
cording to  contract  in  consideration  of  re- 
duction of  price,  and  extension  of  time  to 
deliver  the  cattle,  and  it  was  held  that  his 
guarantor  was  released.  Stafford  v.  Cliris- 
tian  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  341, 
101  SW  876. 

37.  Subcontractor's  surety  had  received 
notice  of  termination  of  contract  on  accou.it 
of  abandonment  of  subcontractor,  and  the 
formation  of  new  contract  with  subcon- 
tractor for  completion  of  work  did  not 
release  the  surety.  Wing  &  Bostwick  Co, 
V.   U.  S.   Fidelity  &  Guaranty  Co.,   150   F  672. 

38.  Guarantor  not  prejudiced  and  creditor 
might  apply  proceeds  to  payment  of  mort- 
gage debt  and  apply  any  surplus  pro  rata  in 
the  remaining  indebtedness.  Peters  v.  Mer- 
chants' &  Farmers'  Bk.   [C.  C.  A.]    149  F  373. 

39.  Simply  a  continuance  of  work  in  an 
attempt  to  fulfill  the  contract  and  to  relieve 
the  surety  from  his  obligations.  Wing  & 
Bostwick  Co.  V.  U.  S.  Fidelity  &  Guaranty  Co., 
150  F  672. 

40.  Where  guaranty  provided  that  ac- 
counts for  merchandise  sold  might  be  ad- 
justed between  creditor  and  debtor,  or  ex- 
tension given  without  notice  to  eruarantor, 
the  latter  was  not  released  by  creditor's  fall- 
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but  otherwise  in  the  absence  of  subsequent  consent.*^  A  guarantor  will  be  dis- 
charged bv  an  agreement  for  extension  of  time,  but  not  by  a  mere  indulgence  *-  or 
delay.*"  A  failure  to  charge  indorsers  of  a  note  is  not  such  a  release  of  security  as 
will  discharge  a  guarantor.**  It  may  be  a  defense  that  the  credit  extended  exceeded 
the  limit  set  in  the  guaranty.*^  A  guarantor  will  never  be  discharged  where  the 
breach  of  a  land  contract  was  occasioned  by  the  principal's  fault.***  Laches  defeats 
the  right  to  repudiate  the  contract  for  fraud,  misrepresentation,  or  failure  of  con- 
sideration.*' Payment  by  guarantor  of  one  delinquency  and  giving  of  receipt  in  full 
does  not  release  another  delinquency  then  accrued  but  unknown  to  either  creditor  or 
guarantor.*^ 

§  4.  Rights  and  remedies  hetivcen  guarantor  and  principal  dohtor.^'^'^  ^  ^-  ^-  ^^"^ 
§  5.  Actions  on  guaranty.^^^  ^  ^-  ^-  ^^^^ — The  complaint  must  show  existence 
of  valid  contract  of  guaranty,*'*  which  was  accepted  by  creditor,^"  and  that  there  was 
a  breach.^^  The  setting  out  of  a  contract  in  full  which  purports  to  have  been  made 
on  consideration  is  a  sufficient  averment  of  consideration.^-  Under  statutes,  fre- 
quently one  of  several  guarantors  may  be  sued,^^  without  joining  the  debtor.^*  A 
judgment  recovered  by  creditor  against  the  principal  is  not  conclusive  against  the 
surety.^^  One  only  incidentally  interested  cannot  sue  on  a  guaranty.^**  All  elements 
of  damage  resulting  directly  from  failure  to  perform  the  contract  are  recoverable,^' 


ure  to  pursue  the  debtor  within  a  reasonable 
time.  Goff  v.  Janeway,  30  Ky.  L.  R.  705, 
99   SW   602. 

41.  New  note  taken  for  old,  the  exten- 
sion being  negotiated  by  the  sureties.  Spier 
V.  McNaught.  105  NYS  1060. 

42.  Directors  had  guaranteed  payment  of 
tax  of  a  corporation  and  attorney  general 
on  receipt  of  part  payment  wrote  that  they 
could  have  a  further  continuance.  State  of 
New  Jersey  v.  Limburg,  54  Misc.  404,  105 
NYS  1016. 

43.  Mere  delay  to  enforce  an  absolute 
guaranty  of  payment,  without  any  contract 
extending  time  of  payment,  will  not  dis- 
charge tlie  surety,  though  the  principal  be- 
came insolvent.  Manchester  Bldg.  &  Loan 
Ass'n  V.  Shuart   [N.  J.   Err.  &  App.]    65  A  985. 

44.  But  indorsers  had  waived  notice  of 
protest.     Spier  v.  McNaught,  105  NYS  1060. 

45.  President  of  corporation  guaranteed 
its  bills  "provided  the  amount  of  credit  shall 
not  exceed  $5,000,"  but  majority  of  court  held 
this  was  not  a  condition.  Schinasi  v.  Lane, 
118  App.  Div.  76,  103  NYS  127. 

46.  One  guaranteed  that  an  assignee 
would  perform  a  land  contract  for  sale  of 
bounded  land  stated  to  contain  about  80 
acres  for  $1,000  per  acre,  and  which  provided 
for  a  survey.  The  survey  showed  95  acres, 
and  on  tlie  assignee  refusing  to  perform  his 
guarantor  was  held  liable.  Sheindelman  v. 
Colyer,  106  NYS  762. 

47.  Defendant  purcliased  mortgaged  cattle 
without  paying  the  mortgagee,  but  later 
guaranteed  payment,  upon  being  given  the 
riglit  to  handle  the  remaining  cattle,  and 
delayed  for  39  days  to  deny  liability  because 
of  misrepresentation  as  to  number  of  cattle 
and  quantity  of  feed.  Drovers'  Live  Stock 
Com.  Co.  v.  Wolff  Packing  Co.,  74  Kan.  330, 
89    P    465,    86    P    128. 

4S.     Lomax  v.  Witkowsky,  124  111.  App.  261. 

4J».  Sufficient  to  set  out  contract  wheie  de- 
fendant guaranteed  past  due  debts  of  a  firm 
to  plaintiff,  and  future  advances  to  $8,000. 
payment  to  lie  made  on  a  specified  date,  and 
the   existence    of   indebtedness   on   that  date, 


and  failure  to  pay  on  request.  Lefkovits  v. 
First  Nat.  Bank   [Ala.]   44  S  613. 

50.  Allegation  that  guaranty  was  deliv- 
ered to  plaintiff,  and  that  in  consideration 
thereof  credit  was  extended  to  debtor,  was 
sufficient.  Goff  v.  Janeway,  30  Ky.  L.  R.  705, 
99  SW  602. 

.51.  Defendant  guaranteed  that  another 
would  deliver  mules  or  their  value  in  satis- 
faction of  any  award  of  arbitrators,  but 
petition  showed  that  there  liad  never  been 
any  arbitration.  Shell  v.  Asher  [Ky.]  102  SW 
879.  Bond  conditioned  on  payment  of  goods 
sold  on  four  months'  credit  is  sliown  to  be 
violated  by  particulars  of  demand  which 
showed  that  last  sale  had  occurred  more  than 
four  montlis  previous  and  had  not  been 
paid  for.  McGuire  v.  Gerstley,  204  U.  S.  489, 
51   Law.    Ed.    581. 

52.  Contract  recited  that  the  creditor  for- 
bore at  the  request  of  guarantors  and  the 
receipt  of  $1.  Lefkovits  v.  First  Nat.  Bank 
[Ala.]  44  S  613. 

53.  Mills'  Ann.  St.  §  2528,  declaring  that 
joint  obligations  shall  be  joint  and  several. 
Doyle  V.  Nesting,  37  Colo.  522,  88  P  862. 

54.  Petition  setting  forth  account,  guar- 
anty, refusal  of  debtoi-s  to  pay,  notice  to 
guarantor  tltat  guaranty  was  accepted,  and 
alleging  that  goods  were  sold  on  the  faith  of 
the  guaranty,  was  sufficient.  Small  Co.  v. 
Claxton   [Ga.   App.]    57   SE   977. 

55.  Landlord  obtained  judgment  for  rent 
against  tenant  who  had  assigned  his  interest, 
which  was  not  conclusive  on  the  question  of 
the  tenant's  liability,  in  an  action  against  the 
tenant's  guarantor.  Fleck  v.  Feldman,  54 
Misc.   228,    104   NYS   366. 

5«.  Where  to  induce  another  to  put  $10,000 
into  a  branch  bank  and  reincorporate  as  an 
independent  bank  the  main  bank  guaranteed 
the  assets  of  the  branch,  the  independent 
bank,  and  not  merely  the  one  who  furnished 
the  additional  capital,  had  the  right  to  sue 
on  the  guaranty.  Punta  Gorda  Bank  v. 
State  Bank   [Fla.]    42  S  846. 

57.  Wliere  one  guaranteed  that  a  leased 
steamboat  should  be  returned  in  six  months 
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and  the  ordinary  niles  of  evidence  apply.=«  A  guarantor  of  bonds  cannot,  as  a  set- 
off in  an  action  against  a  director  on  his  contract  of  guaranty,  recover  from  him,  by 
reason  of  the  statute  avoiding  issues  made  below  par,  the  difference  between  the  pur- 
chase price  of  bonds  and  their  j^ar  value. ^^ 


GUARDIANS  AD  LITEM    AND  NEXT  FRIENDS. 


§  1.      Necessity  or  Oeoasion  for  a  Guardian 
ad  Litem  or  Next  Friend   (1549). 

§  2.      Qualification  and  Appointment  (1549). 


§  3.  Powers,  Duties,  Riglits,  and  Liabili- 
ties (lo.'O). 

§  4.  Procedure  by  or  Against  Guardian 
ad  Litem  or  Next  Friend  (1550 >. 


General  guardians  ^°  and  the  rights  and  privileges  of  infants  in  respect  to  suit  " 
are  elsewhere  treated. 

§  1.  Necessity  or  occasion  for  a  guardian  ad  litem  or  next  friend  ^®®  ^  ^-  ^-  ^^^^ 
exists  where  an  insane  person  ®-  or  an  infant  sues  '^^  or  is  sued,*'*  or  in  suits  where 
the  rights  of  persons  unborn  are  involved.®^  In  some  states  a  guardian  ad  litem 
must  be  appointed  though  there  is  a  general  guardian,®^  in  others  this  is  unneces- 
sary.^" A  judgment  against  an  infant  is  erroneous  where  no  guardian  or  guardian 
ad  litem  was  appointed,  but  is  not  void.®^ 

§  2.  Qualification  and  appoititment.^^^'^ '^■'^- ^^^"^ — Xo  appointment  should  be 
made  until  after  service  of  summons  on  the  infants,®®  but  the  fact  that  the  guardian 
was  prematurely  appointed  is  not  a  jurisdictional  defect.'^  The  necessary  steps 
prescribed  by  statute  must  be  followed,"^  and  any  irregularities  in  an  appointment 
constitute  reversible  error  '-  and  ground  for  new  trial,'^  an  appointment  will  be  pre- 


free  from  liens,  he  was  liable  for  amount  of 
liens,  chough  incurred  after  expiration  of 
time  and  for  rental.  Mitchell.  Lewis  & 
Staver  Co.  v.  Beeson   [Wash.]   92  P  426. 

58.  An  indorser  who  was  liable  to  the 
sureties  who  had  been  compelled  to  pay, 
but  was  not  a  party  to  an  action  against  his 
subsequent  indorsers,  was  not  incompetent  to 
testify  as  to  conversations  witli  plaintiff's 
testator,  one  of  the  sureties.  Spier  v.  Mc- 
Naught,    105   NYS   1060. 

59.  Cincinnati,  etc.,  R.  Co.  v.  Kleybolte, 
5  Ohio  N.  P.  (N.  S.)   536. 

60.  See  Guardianship,   9   C.  L.   1551. 

61.  See   Infants,    8    C.  L.    267. 

62.  Eversole  v.  Eastern  Kentucky  Asylum 
for  the  Insane,  30  Ky.  L.  R.  989,   lOO  SV\"  300. 

63.  Ejectment  should  be  brought  in  name 
of  infant  by  her  guardian  ad  litem.  Mitch- 
ell V.  Cleveland  [S.  C]    57  SE  33. 

64.  Where  guardian  appears  and  answers, 
the  court  has  full  jurisdiction  of  the  infants 
and  they  are  bound  by  its  decrees,  and  one 
who  purchased  in  good  faith  at  judicial  sale 
of  the  infant's  land  will  be  protected  tliough 
decree  was  procured  by  collusion.  Hans- 
ford V.  Tate,  61  W.  Va,  207,  56  SE  372.  Minor 
not  being  represented  by  a  tutor  or  guardian, 
the  service  of  notice  of  tax  delinquency  on 
major  co-owner  is  insufficient  to  bind  minor 
co-owners  even  though  they  reside  with  liim 
on  the  property.  In  re  Interstate  Land  Co., 
118  La.  587,  43  S  173.  Appointed  on  proceed- 
ing to  sell  an  infant's  property.  Fatal  defect 
that  there  was  no  order  of  reference.  Hege- 
man  v.  Stearns  Realty  Co.,  117  App.  Div. 
754.  102  NTS  1025.  Nonresident  infant  defend- 
ants' bound  by  decree  in  partition  suit  where 
guardian  ad  litem  was  duly  appointed. 
O'Donaghue  v.  Smithy  184  N.  Y.  Sbo,  77  NE 
621. 


65.  In  final  accounting  in  probate  court. 
Libby  v.   Todd   [Mass.]    80  NE  584. 

60.  Guardian  ad  litem  appointed  on  ap- 
plication of  guardian  for  order  to  sell  timber 
belonging  to  tlie  ward.  Lilly  v.  Claypool,  59 
W.  Va.  130,  53  SE  22.  The  general  guardian 
has  not  power  to  institute  a  suit  to  contest 
a  will.  Campbell  v.  Fichter,  168  Ind.  645,  81 
NE   661. 

67.  Williams  v.  Smith  [R.  L]  66  A  63.  Ac- 
tion in  behalf  of  adult  under  guardianship 
must  be  begun  in  his  name  by  his  guardian. 
Id. 

68.  Sued  for  slander,  no  evidence  heard, 
and  judgment  rendered  pro  confesso,  infant's 
remedy  was  by  petition  to  vacate  which  need 
not  set  out  that  he  had  a  defense,  since  under 
the  law  all  allegations  against  an  infant 
must  be  proven  tliough  not  traversed. 
Berryhill  v.  Holland,  30  Ky.  L.  R.  831,  99  SW 
902. 

69.  No  presumption  that  infant's  were 
served  where  nothing  in  record  shows  it. 
Gannon  v.  Moore  [Ark.]  104  SW  139. 

70.  Jurisdiction  of  court  over  minors  be- 
comes complete  on  the  service  of  summons 
on  them,  and  guardian  appointed  the  very 
next  day.  Welsh  v.  Koch  [Cal.  App.]  88  P 
604. 

71.  Petition  of  guardian  of  infant,  when 
under  fourteen,  the  consent  of  and  order  ap- 
pointing special  guardian,  and  his  undertak- 
ing. Hegeman  v.  Stearns  Realty  Co.,  117  App. 
Div.  754,  102  NYS  1025.  Code  Proc.  §  116, 
providing  for  appointment  of  guardians  ad 
litem  for  nonresident  infant  defendants  on 
plaintiff's  application  in  partition  proceed- 
ings, held  inapplicable  when  appointment 
is  made  by  infant  through  her  mother. 
O'Donaghue  v.  Smith  184  N.  Y.  365,  77  NE 
021. 

72.  In  proceeding  for  sale  of  land,  guardian 
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sumed  to  be  valid  '*  unless  the  contrary  appears  on  the  face  of  the  record."  An 
objection  to  the  failure  to  give  bond  is  premature  when  made  before  the  time  the 
money  is  to  be  paid  overJ^  A  failure  to  give  bond  will  not  render  the  proceeding 
void."  It  is  immaterial  on  whose  petition  the  guardian  is  appointed  where  he 
properly  looked  after  the  infant's  interests,"  and  an  illegal  appointment  may  be 
ratified  by  the  infant  on  his  coming  of  age.^® 

§  3.  Powers,  duties,  rights,  and  liaUlities.^^  ^  ^-  ^-  ^*^^ — \Yhen  an  infant  is 
suing  in  forma  pauperis,  his  guardian  ad  litem  has  no  authority  to  make  a  binding 
contract  with  an  attorney  as  to  his  compensation.®^  A  guardian  ad  litem  must  take 
proper  measures  to  safeguard  the  interests  of  the  person  he  represents.^^  On  an  ac- 
counting he  may  contest  the  validity  of  a  contract  for  attorneys'  fes,®-  but  a  failure 
of  guardian  to  contest  a  claim  will  not  affect  the  proceeding  where  he  has  made 
proper  investigation.^^  The  misconduct  of  guardian  will  not  render  the  judgment 
liable  to  direct  or  collateral  attack  after  time  for  appeal  has  expired.^*  A  guardian 
ad  litem  will  not  be  entitled  to  compensation  for  arguing  questions  not  to  the  benefit 
of  his  wards.^^ 

§  4.  Procedure  by  or  against  guardian  ad  litem  or  next  friend.^^^ ''  ^-  ^-  ^'®® — 
A  lunatic  may  sue  by  next  friend  though  another  has  applied  for  letters  of  guardian- 
ship of  his  estate.®^  Suits  may  be  instituted  by  guardians  for  insurance  in  behalf  of 
infant  beneficiaries.^"     In  suits  against  infants  "^  or  insane  persons,  service  should 


ad  litem  for  infant  defendant  was  appointed 
before  service  of  process  on  infant  was  per- 
fected.    McQueen  v.  Grig-sby    [Ala.]    44  S  961. 

73.  Guardian  appointed  without  request 
on  first  day  of  term,  where  statute  provided 
that  if  defendant  neglects  for  one  day  after 
the  first  day  of  the  term  to  ask  for  a  guar- 
dian the  court  may  appoint  one.  Kurtz  v. 
Eisensteln,    123   Mo.  App.    288,    100   SW   574. 

74.  And  to  be  based  on  showing  that 
minor's  had  been  served  with  process.  Welsh 
V.   Koch    [Cal.  App.]    38   P  604. 

75.  Statute  required  appointment  of  guar- 
dian ad  litem  for  infant  over  fourteen,  to  be 
made  on  application  of  infant.  Record 
showed  appointment  was  made  on  applica- 
tion of  stepfather  of  infant  of  sixteen,  which 
was  erroneous  though  not  void.  Johnston  v. 
Southern  Pac.  Co..  150  Cal.  535,  89  P  348.  On 
motion  for  new  trial  or  appeal.  Welsh  v. 
Koch   [Cal.  App.]   88  P  604. 

76.  Son,  as  next  friend  of  insane  mothec, 
had  recovered  judgTnent  for  money  due  for 
the  use  of  her  dower  interest  in  property. 
Crenshaw  v.  Kener,  127  Ga.  742,  57  SE  57. 

77.  Execution  may  be  enforced  on  judg- 
ment obtained  in  a  suit  bj'  a  minor,  prose- 
cuted by  a  prochein  ami,  though  no  bond  was 
given  as  required,  as  payment  may  be  safely 
made  to  the  oflficer  who  alone  is  interested 
in  seeing  that  a  bond  is  furnished.  Oxford 
Knitting  Mills  v.  Sutton,  127  Ga.  162,  56  SE 
298. 

78.  Purchaser  obtained  a  valid  title  at  a 
judicial  sale  whether  the  attorney  at  law 
who  was  appointed  guardian  was  appointed 
on  the  petition  or  the  cross  petition,  where 
he  denied  the  allegations  of  the  adverse 
pleadings,  cross-examined  the  witnesses,  ob- 
tained a  resale,  and  did  everything  he  could 
under  the  circumstances.  Weakley  v.  Mid- 
dleton,  30  Ky.  L.   li.   571,  9'9  SW  288. 

70.  Guardian  ad  litem  for  infant  of  sixteen 
appointed  on  application  of  stepfather,  but 
was  ratified  by  her  affirming  the  proceedings 
which   were    stiU    pending   on   her   attaining 


her  majority.  Johnston  v.  Southern  Pac.  Co., 
150  Cal.  535,  89  P  348. 

hO.  An  ex  parte  decree  purporting  to  ap- 
prove the  account  is  without  jurisldiction 
where  the  citation  was  merely  served  on  the 
mother,  and  not  on  the  infanc  himself.  In  re 
Tyndall,  117  App.  Div.  294,  10-2  NTS  211. 

SI.  Guardian  ad  litem  and  testamentary 
guardian  may,  with  approval  of  court,  elect 
to  treat  trust  property  as  real  estate  and 
join  in  suit  for  partition,  instead  of  taking 
share  of  proceeds  of  trust  property.  Train 
v.  Davis,  49  Misc.  162,  98  NYS  816. 

82.  Contract  between  guardian  and  trustee 
of  minor  that  law  firm  of  which  trustee  was 
a  member  should  receive  a  certain  sum  for 
services.  In  re  Manning's  Estate,  134  Iowa, 
165,   111  NW  409. 

83.  In  suit  to  recover  for  board  of  patient 
at  insane  asylum,  guardian  reported  after 
full  investigation  tliat  he  was  unablf  to  make 
any  defense.  Eversole  v.  Eastern  Kentucky 
Asylum  for  the  Insane,  30  Ky.  L.  R.  989,  100 
SW  300. 

84.  Alleged  that  he  failed  to  adduce  evi- 
dence to  sustain  the  title  of  his  minors  to 
certain  real  estate  which  he  knew  existed  and 
could  have  been  produced.  Welsh  v.  Koch 
[Cal.   App.]    88  P   604. 

85.  Not  his  duty  to  siippress  facts  in 
order  to  secure  unjust  a-lvautage  for  wards, 
but  the  remote  possibility  that  they  may 
have  to  refund  does  not  justify  him  on  an 
acfounting  in  objecting-  tliat  warJs  not  en- 
titled to  any  remainders  on  proper  con- 
struction of  will.  Llbby  v.  Todd  [Mass.]  80 
NE   584. 

86.  Suit  for  annulment  of  marriage. 
Schneider  v.  Rabb  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  962,  100  SW  163. 

87.  Rather  than  by  administrator  of  de- 
ceased. Social  Benev.  Soc.  No.  1  v.  Holmes, 
12-7  Ga.  586,  56  SE  775. 

88.  No  presumption  to  aid  the  record. 
Gannon  v.  Moore  [Ark.]  10'4  SW  139.  Before 
1876   in  Georgia  service   on   the  guardian  ad 
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1je  made  on  the  infants  or  insane  persons  and  the  persons  having  them  in  charo-e,*^ 
but,  after  jurisdiction  has  been  obtained,  service  of  papers  may  properly  be  made  on 
the  guardian  ad  litem  or  the  prochein  ami.^"  Wliere  there  are" infant  defendants  the 
petition  should  allege  their  ages  and  the  names  of  the  persons  who  have  charge  of 
them."  A  minor  has  no  further  time  tlian  an  adult  within  which  to  take  steps  for 
the  correction  of  errors  in  proceedings  or  a  judgment  against  him.^^ 


GUARDIANSHIP. 


§   1.      The  Occasion  for  Gnardinnship  (1551). 

§  3.  The  Person  of  the  Gnardian;  His  Ap- 
pointment,   Qualification    and    Tenure    41552). 

§  3.  General  Pov^-ers,  Duties,  and  Liabili- 
ties (1553). 

§  4.  Custody,  Support,  and  Education  of 
the  "Ward   (1553). 

8  5.  The  AVard's  Property  and  Administra- 
tion Thereof   (1554). 

§  6.  Presentment  and  AllOTrance  of  Claims 
<1S55). 


§  7.  Judicial  Proeeedingrs  to  Sell  Property 
of  Ward  (15,'5). 

§  8.  Actions  and  Le^al  Proceedings  By 
and   Against   Guardians    (155<}). 

§   9.      Accounting    and    Settlement    (1556). 

§  lO.  Rights  and  Liabilities  BetTreen 
Guardian   and  Ward    (1557). 

§   11.      Compensation  of  Guardian  (1557). 

§   12.      Guardianship    Bonds    (1558). 


Guardians  ad  litem,^"  natural  guardians,®*  and  the  rights  and  liabilities  of  per- 
sons under  disability,^  are  elsewhere  treated. 

§  1.  The  occasion  for  guardianship.^^ '  ^-  ■""•  ^^^® — Guardians  may  be  ap- 
pointed for  infants,  drunkards,  spendthrifts,®®  lunatics,  or  insane  persons,  or  per- 
sons incapable  of  caring  for  property.®^  Parents  are  guardians  by  nature  and  for 
nurture  of  all  children  born  to  them  in  lawful  wedlock.®^  Where  a  child  has  no 
proper  guardian,  she  may  be  committed  to  an  institution.®®  In  case  of  delay  in  the 
appointment  of  a  guardian,  a  special  guardian  may  be  appointed.^ 

The  jurisdiction. ^^^ '  ^-  ^-  ^*®® — The  court  of  the  county  of  the  ward's  residence 
has  jurisdiction,-  which  when  once  obtained  is  not  lost,  though  the  ward  moves  into 
ajiother  county.^  but  is  retained  until  a  final  disposition  is  made  of  the  matter.* 
The  domicile  of  parents  is  presumably  the  residence  of  their  minor  children."  A 
failure  to  give  all  the  different  names  a  person  is  known  by  is  not  a  jurisdictional 


litem  was  5n  accordance  with  the  equity 
practice,  and  sufficient.  Morehead  v.  Allen, 
127  Ga-   510,   5€   SE  745. 

89.  In  suit  to  recover  for  board  of  defend- 
ant at  insane  asylum,  it  was  sufficient  to 
serve  the  defendant  and  the  superincendent 
where  insane  person  had  no  commiittee, 
father,  goiardian,  or  wife.  Eversole  v. 
Eastern  Kentucky  Asylum  for  the  Insane, 
30  Ky.  L.  R,  9S9,   100  SW  30O. 

90.  Bill  of  exceptions  sued  out  by  defend- 
ant.    Vickers  v.  Hawkins  [Ga.]   58  SE  44. 

91.  Petition  for  sale  of  land  for  division 
among  joint  owners.  McQueen  v.  Grigrsbv 
[Ala.]   44  S  961. 

92.  Welsh  V.  Koch  [Cal.  App.]  88  P  604. 
Time  for  appeal  had  expired,  an/d  claimed  the 
facts  stated  in  the  finding's  were  not  true. 
Id. 

93.  See  Guardians  ad  Litem  and  Next 
Friends.  9  C   L.  1549. 

94.  See  Parent  and  Child,  8  C.  L.  1225. 

95.  See  Infants,  8  C.  L.  2«7;  Insane  Per- 
sons, 8  C.  L.  319. 

96.  Where  he  was  only  adjudged  to  be 
lacking  in  discretion  in  management  of  his 
estate,  the  appointment  was  only  voidable, 
not  void.  Brown  v.  Probate  Ct.  of  Warwick 
[R.  I.]   67  A  527. 

97.  Ordinary  rules  of  evidence  apply,  and 
admissions  and  declarations  of  the  one  for 
whom  a  guardian  is  asked  are  admissible. 
Conway  v.  Murphy   [Iowa]   112  XW  764.     Test 


of  propriety  of  appointing  conservator  for 
alleged  incompetent  is  whether  he  has  ca- 
pacity to  transact  ordinary  business  in  intel- 
ligent manner.  Leefers  v.  People,  123  111. 
App.  634. 

98.  This  guardianship  can  only  be  trans- 
ferred to  another  by  consent  unless  forfeited 
by  vice.     In  re  Wright  [Xeb.]  112  >rw  311. 

99.  People  V.  O'Neill,  117  App.  Div.  826, 
102  NTS  9S8. 

1.  No  power  to  appoint  a  special  guar- 
dian where  a  guardian  has  been  appointed, 
though  an  appeal  from  the  appointment  is 
pending.  State  v.  Parsons,  131  Wis.  606,  111 
NW  710. 

2.  Ordinary  of  county  of  ward's  present 
residence  must  approve  selection  of  new 
guardian.  Dickerson  v.  Bowen  [Ga.]  57  SE 
326. 

3.  Insane  person  has  no  power  to  change 
his  domicile.  Mclntire  v.  Bailey,  133  Iowa, 
418,   110   X-W   588. 

4.  Court  appointed  a  guardian  of  an  idiot 
and  ordered  a  sale  of  her  property,  and  it 
could  on  proper  showing  order  the  sale  to 
be  set  aside  and  enjoin  the  parties  from 
disposing  of  the  property.  In  re  Propst,  144 
X.    C.    562,    57    SE    342. 

5.  Presumption  may  be  overcome  by  facts 
showing  a  different  condition,  as  tliat  chil- 
dren worked  and  lived  on  a  farm  of  their 
own.     Wirsig  v.  Scott   [X'eb.]   112  NW  655. 
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defect,^  but  false  representations  as  to  jurisdictional  facts  will  be  ground  for  the 
revocation  of  the  appointment."  Where  the  relation  is  created  by  a  court  of  com- 
petent authority,  having  jurisdiction  of  the  ward,  it  will  be  recognized  in  other  juris- 
dictions.* 

§  2.  The  person  of  the  guardian;  his  appointment,  qualification  and  tenure. 
See  7  c.  L.  i9oo — jj^  p^gg  ^f  nccessit}^,^  or  in  the  absence  of  contest,^"  the  natural  right 
of  a  parent  to  act  as  guardian  for  their  children  will  only  be  set  aside  in  cases  of  un- 
fitness where  the  interests  of  the  children  require  that  another  should  be  appointed." 
Statutes  sometimes  provide  an  order  of  precedence  to  be  observed  in  the  appoint- 
ment of  guardians,^^  though  the  court  may  have  discretion  to  depart  therefrom.^^ 
In  Louisiana  a  relative  who  has  failed  to  file  an  inventory  will  be  excluded  from  the 
tutorship.^*  Other  things  being  equal,  it  is  the  duty  of  courts  to  see  that  guardians 
of  the  persons  of  children  are  of  the  same  religion  as  the  deceased  parents.^^  In- 
fants over  fourteen  years  have  the  right  to  nominate  a  guardian. ^"^  The  appoint- 
ment should  clearly  designate  the  ward  by  name.^^  The  clerk  may  make  an  ap- 
pointment in  vacation  subject  to  confirmation  by  the  court. ^^  An  order  appoint- 
ing a  guardian  is  appealable,^®  and  the  person  appointed  guardian  should  be  made  a 
party  .^" 

Removal. — The  death  of  the  ward  immediately  terminates  the  guardianship.-^ 


6.  Insane  per.son  known  by  three  names, 
but  was  designated  by  only  one  of  them  in 
the  order  appointing  a  committee,  but  the 
court  had  power  on  proper  notice  to  amend 
the  order  by  inserting  the  additional  names. 
Sporza  V.   German   Sav.   Bk.,   104  NTS   260. 

7.  In    re    Burns,    102    NYS    203. 

8.  Nonresident  insane  person  might  be 
properly  confined  in  hospital  at  request  of 
his  nonresident  guardian.  In  re  Crosswell's 
Petition    [R.   L]    66   A  55. 

9.  The  father  is  by  law  and  nature  the 
guardian  of  his  minor  child,  and  the  neces- 
sity for  the  appointment  of  a  guardian  does 
not  arise  except  for  cause.  Hare  v.  Sears, 
4   Ohio  N.  P.    (N.   S.)    566. 

10.  Parents  •  may  surrender  control  of 
children  if  they  choose.  Wirsig  v.  Scott 
[Neb.]    112  NW   655. 

11.  Infant  over  14  petitioned  for  appoint- 
ment of  maternal  aunt,  and  application  in 
behalf  of  sisters  for  appointment  of  mater- 
nal uncle.  Court  appointed  father  guardian 
of  Infants,  though  his  financial  ability  was 
not  so  great,  and  trust  company  guardian  of 
property.  In  re  Guardianship  of  Tully  In- 
fants, 105  NTS  858.  The  affluence  of  rela- 
tives who  owe  the  children  no  duty  is  not 
controlling  as  against  the  care  and  interest 
of  their  mother.  Graviess  v.  Graviess,  7  Ohio 
C.   C.    (N.    S.)    135. 

12.  Ky.  St.  1903.  §  2021.  (\)  Father  or 
testamentary  guardian;  (2)  mother,  if  un- 
married: (3)  next  of  kin  giving  precedence  to 
males.  Wright  v.  Boswell's  Guardian  [Ky.] 
103  SW  314.  Mansf.  Dig.  §  3465,  provides 
that  the  father,  while  living,  and  after  his 
death  the  mother,  shall  be  the  natural  guar- 
dians of  children.  Hudson  v.  Von  Weise 
[Ind.  T.]  104  SW  602.  Grandmother  after 
the  mother  has  the  right  to  be  appointed  tu- 
trix and  prevails  over  the  aunt  who  had 
adopted  the  child,  though  the  child  remained 
vested  with  the  right  of  a  legitimate  cliild 
to  a  large  extent.  In  re  Brown  [La.]  4'4  S 
919. 

13.  Evidence  insufficient  to  justify  appel- 
late court  In  disturbing  appointment  of  trial 


court,  though  court  had  appointed  the  public 
guardian  despite  applications  of  the  rela- 
tives. Wright  V.  Boswell's  Guardian  [Ky.] 
103  SW  314. 

14.  Does  not  apply  where  property  con- 
sists of  jewelry  of  small  value,  and  the 
person  sought  to  be  excluded  did  not  know 
of  its  existence.  In  re  Succession  of  Burrell, 
118    La.    1076.    43   S    882. 

1.5.  Appointment  revoked  where  guardian 
v.-tio  was  Roman  Catholic  had  married  an 
Episcopalian,  where  ward's  parents  had  been 
Roman  Catholics.  In  re  Crickard.  52  Misc.  63. 
102   NYS   440. 

16.  Subject  to  the  right  of  the  ordinary 
to  refuse  if  the  selection  be  unwise.  Dick- 
erson   v.   Bowen    [Ga.]    57    SE   326. 

17.  Appointment  of  committee  for  a  per- 
son called  "Jetta"  was  sufficient  to  authorize 
a  bank  to  pay  to  committee  money  deposited 
under  the  name  of  "Jetter."  Sporza  v.  Ger- 
man Sav.  Bk.,  104  NYS  260. 

18.  But  clerk's  appointment  will  not  be 
confirmed  where  made  over  protest  of 
father  who  was  tho  natural  guardian,  and 
another  court  had  already  appointed  a  guar- 
dian. Hudson  V.  Von  W^eise  [Ind.  T.]  104 
SW  602. 

1J>.  An  order  of  the  probate  court  appoint- 
ing a  stranger  guardian  of  a  minor  cliild 
i.>  a  final  order  affecting  substantial  right-:  of 
its  father  and  Is  reviewable  on  error.  Hare 
V.  Sears,  4  Ohio  N.  P.  (N.  S.)  566.  The  dis- 
cretion vested  in  a  trial  court  with  reference 
to  the  custody  of  children  will  not  be  in- 
quired into  by  a  reviewing  court,  except  on  a 
charge  of  abuse  of  discretion  or  that  a 
grave  mistake  has  been  made.  Graviess  v. 
Graviess,  7  Ohio  C.  C.    (N.  S.)   195. 

20.  Court  had  denied  cross  applications, 
and  had  appointed  a  third  party.  Wright  v. 
BosweU's  Guardian   [Ky.]   10'3  SW  314. 

21.  A  guardian  obtained  judgment  and  de- 
feated party  after  death  of  ward,  served  no- 
tice of  appeal  on  guardian,  which  was  utterly 
ineffectual.  Hurst  v.  Hawkins.  39  Ind.  App. 
467,  79  NE  216,   80  NE   42. 
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The  right  to  revoke  a  guardian's  appointment  belongs  to  the  court  making  the  ap- 
pointment.^- The  appointment  should  be  revoked  where  the  guardian's  interests 
are  in  conflict  with  those  of  the  ward,^^  or  where  the  appointment  was  made  on 
false  representations.-*  The  question  of  removal  rests  in  the  sound  discretion  of  the 
court  making  the  appointment,-^  and  will  be  granted  more  readily  where  the  original 
appointment  was  ex  parte.-®  An  application  to  set  aside  the  appointment  of  a  guar- 
dian must  be  made  in  behalf  of  the  infant  and  in  the  manner  provided  by  statute.^'' 
The  right  to  revoke  a  voidable  appointment  may  be  lost  by  laches.-^  In  Louisiana  a 
mother  may  not  resign  the  tutorship  after  she  has  remarried  and  her  husband  has 
become  cotutor.-^  After  a  removal,  and  the  appointment  of  a  new  guardian,  the 
latter  is  not  bound  by  acts  of  the  former  except  as  approved  by  court.^" 

§  3.  General  powers,  duties,  and  liaiilities.^^^  ''  *-'•  ^-  ^^°' — Xatural  guardian- 
ship extends  only  to  custody  and  nurture.^^  A  guardian  has  no  power  until  he  is 
appointed.^^  He  may,  with  leave  of  court,  compromise  suits  with  reference  to  land,^^ 
or,  in  Louisiana,  when  authorized  thereto  by  a  family  meeting.^*  Improvident 
approval  of  the  settlement  of  a  suit  will  be  set  aside.^^  The  committee  of  a  lunatic 
is  authorized  to  bind  the  lunatic  by  acts  clearly  for  his  benefit."'^  Contracts  for  legal 
services  are  not  valid  without  approval  of  court."'  It  is  a  guardian's  dut}^  to  man- 
age the  estate  for  the  best  interest  of  the  ward  and  to  pay  all  just  debts.^^  He  is 
liable  for  his  negligence.^^ 

§  4.     Custody,  support,  and  education  of  the  icard.^^^  "^  ^-  ^-  ^®°^ — The  guardian 


22.  Ward  had  moved  into  another  county, 
and  revocation  should  become  effective  upon 
the  appointment  and  qualification  of  the 
ne'w  guardian  in  the  other  county.  Dicker- 
son   v.   Bowen    [Ga.]    57   SE   326. 

23.  Guardian  of  insane  person  used  land 
of  the  estate  himself,  paying-  only  a  small 
rental,  and  also  rented  the  land  to  his  son, 
and  put  nearly  all  the  income  into  improve- 
ments. In  re  Edmonson's  Estate  [Neb.]  110 
NW  540. 

24.  As  to  jurisdictional  facts.  In  re  Burns, 
102  NTS   203. 

25.  But  appellate  court  will  interfere 
where  guardian  had  failed  to  annually  ac- 
count as  required  by  statute,  and  where  he 
had  mingled  his  own  funds  with  tlaos€  of  the 
estate,  though  he  had  acted  in  good  faith 
and  in  acordance  with  custom,  and  will  re- 
mand the  matter  to  the  lower  court  for  it  to 
appoint  a  successor.  Mclntire  v.  Bailey,  133 
Iowa,  418,  110  N"W  588. 

26.  "U'here,  on  application  stating  that  best 
interests  of  an  infant  ten  months  old  de- 
manded an  immediate  appointment,  the  guar- 
dianship was  granted  to  an  aunt,  who  ap- 
peared narrow  minded  and  quick  tempered, 
and  the  grandparents,  who  had  custody  of 
child,  were  competent  and  of  the  same  re- 
ligion as  the  parents,  took  immediate  steps 
to  have  the  same  revoked,  it  was  revoked. 
In  re  Crickard,   52  Misc.  63,  102  NTS  440. 

27.  After  a  guardian  had  applied  for  set- 
tlement of  accounts,  permission  to  resign  and 
appointment  of  successor,  and  a  successor 
had  been  appointed  who  was  contesting  his 
claim  to  compensation,  he  cannot  apply  in 
his  own  behalf  to  have  the  appointment  of 
his  successor  set  aside,  and  so  delay  paying 
over  the  ward's  money.  In  re  Twichell,  117 
App.  Div.   301,   102   NTS  163. 

28.  Spendthrift  never  questioned  appoint- 
ment until  after  guardian's  death  and  more 
than  eight  years  after  appointment.  Brown 
v.  Probate  Ct.  of  "Warwick  [R.  I.]   67  A  527. 

29.  Quaere:    Whether    mother    can    resign 
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tutorship  of  her  children.     In  re  Minors  Long, 
118  La.   689,   43  S  279. 

30.  New  guardian  not  estopped  to  deny 
that  former  guardian  had  never  received 
from  himself  as  administrator  his  ward's 
share  of  the  estate,  where  his  guardianship 
accounts  had  not  been  allowed.  State  v. 
Whitehouse  [Conn.]   67  A  503. 

31.  Cannot  "svithout  authority  of  court 
bind  estate  of  minor.  Pilgrim  v.  Mcintosh 
[Ind.   T.]    104  SW  858. 

32.  Conveyance  by  pretended  guardian 
of  no  effect  though  he  was  subsequently  ap- 
pointed guardian.  Ayer  &  Lord  Tie  Co.  v. 
T\'itherspoon's  Adm'r,  30  Ky.  L.  R.  1067,  100 
SV^"  259. 

33.  Court  may  authorize  a  conveyance  of 
interest  conceded.  Skidmore  v.  Cumber- 
land Valley   Land   Co.    [Ky.]    104   SW   390. 

34.  The  advice  of  the  meeting  that  the 
property  be  sold  at  private  sale  to  effect  a 
partition  is  mere  surplusage.  Holliday  v. 
Hammond  State  Bk.,   118  La.   1000,  43   S  656. 

3.".  Guardian  compromised  ■without  knowl- 
edge of  his  counsel,  and  court  approved  anif 
dismissed  suit.  Subsequently,  on  application 
of  attorney  showing  the  same  was  improvi- 
dently  made,  and  without  consent  of  the 
ward  or  his  mother,  dismissal  was  set  aside 
and  case  reinstated.  Picciano  v.  Duluth,  M. 
&  N.  R.   Co.,   102  Minn.  21,   112  NW  885. 

36.  Waived  rights  to  sue  for  trespass  by 
standing  by  and  permitting  anotiier  to  un- 
derpin a  party  wall.  Sharpless  v.  Boldt 
[Pa.]    67   A   652. 

37.  Guardian  made  contract  with  trustee 
that  latters'  law  firm  should  be  the  attorneys 
and  the  same  was  Indorsed  by  district  Judge 
but  was  never  recorded.  In  re  Manningr'a 
Estate,   134   Iowa,   165,   111   NW   409. 

38.  "Where  he  allowed  property  to  be  fore- 
closed without  trying  to  sell  the  same, 
he  was  liable  for  the  loss  of  the  equity. 
Alcon  v.  Koons   [Ind.  App.]    82  NE   92. 

39.  Question  If  used  due  care  in  continu- 
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is  prima  facie  entitled  to  the  custody  of  the  minor  ward,  but  he  is  not  entitled  to 
maintain  habeas  corpus  to  secure  the  same.*"  The  father  should  be  allowed  access  to 
a  child  under  guardianship  where  he  is  a  fit  person.*^  The  guardian  under  proper 
circumstances  may  pay  sums  for  the  ward's  support  to  the  ward's  mother/^  or  he 
may  divide  the  expense  between  different  wards  living  in  the  same  family  without 
reference  to  their  actual  consumption.*^  Usually  in  absence  of  express  order,  a 
guardian  can  only  expend  the  income  on  the  ward's  support  and  education,**  but,  if 
justified,  he  will  be  credited  for  necessary  payments  out  of  the  principal.*^  In  such 
case  the  personal  property  should  be  first  applied  to  the  expenses  of  supporting  and 
educating  the  ward.*" 

§  5.  The  ward's  property  and  administration  thereof .^^^  '^  ^-  ^-  "°* — Statutes 
usually  forbid  the  guardian  to  loan  the  ward's  money  except  on  the  order  of  the 
court,*^  and  without  such  order  he  cannot  borrow  money  of  the  ward's  estate,*^  or  to 
invest  its  funds  in  his  own  business  or  that  of  his  firm.*''  A  guardian  must  keep  his 
ward's  money  and  property  separate  from  his  own,^°  but  a  guardian  may  at  a 
judicial  sale  bid  in  property  in  his  own  name  to  protect  himself  as  well  as  the  ward.^^ 
The  guardian  should  apply  to  court  for  authority  to  make  loans,^-  but  he  may  bind 
the  ward  by  acts  clearly  for  his  benefit.^^  Thus,  the  estate  will  be  liable  for  money 
borrowed  where  the  same  was  used  for  the  benefit  of  the  ward.^*  The  guardian  may 
make  valid  leases  of  property  not  to  extend  beyond  majority  of  ward.^^  A  grant  of 
an  easement  will  be  construed  to  run  as  long  as  a  valid  lease  could  be  made.^^  It  is 
the  duty  of  a  guardian  to  protect  his  ward's  equity  of  redemption,"^  and  he  may  sue 
on  a  mortgage  of  his  ward's. ^^    A  guardian  must  pay  any  debt  he  owes  to  the  ward 


ing-  to  hold  securities.     Scoville  v.  Brock,   79 
Vt.   449,   65  A  577. 

40.  Guardian  was  appointed  ex  parte,  and 
child  was  cared  for  not  against  its  will  by 
its  aunt,  who  was  a  suitable  person,  and 
guar  n  ■•■tT>uM  have  tested  his  rish.ts  by 
proper  civil  action.  In  re  Parker,  144  N.  C. 
170,  56  SE  878. 

41.  In  re  Ross   [Cal.  App.]    92  P  671. 

42.  Though  mother  ordinarily  owes  the 
duty  of  nurturing  and  caring  for  her  chil- 
dren.     In    re    Boyes'    Estate    [Cal.]    90    P   454. 

43.  But  he  cannot  charge  a  ward's  ac- 
count for  his  share  for  a  year  when  he  was 
not  at  home.  In  re  Boyes'  Estate  [Cal.]  90 
P  454. 

44.  But  guardian  allowed  credit  for  same 
where  waived  by  ward  on  coming  of  age. 
Hudson  v.  Newton  [Ark.]  103  SW  170.  Suit 
against  surety  where  it  appeared  that  the 
guai«dian  had,  without  the  approval  of  the 
ordinary,  applied  the  corpus  of  the  estate 
to  the  support  and  education  of  the  wards. 
United  States  Fidelity  &  Guaranty  Co.  v. 
Davis    [Ga.   App.]    58    SE    777. 

45.  Gave  a  fixed  sum  at  stated  periods 
and  was  allowed  to  charge  the  same  in  his 
accounts.  In  re  Boyes'  estate  [Cal.]  90  P 
4'G4. 

40.  Presumption  that  guardian  did  so  in  a 
controversy  between  the  heirs  of  the  ward. 
McDonald  v.  Weisiger,  30  Ky.  L.  R.  1224.  100 
SW    832. 

47.  Code,  §  3200.  provides  management  of 
the  estate  to  be  under  the  orders  of  the 
court.  Mclntire  v.  Bailey,  133  Iowa,  418,  110 
NW  588'.  Otherwise  he  Is  liable  if  any  loss 
occurs.  In  re  O'Brien's  Estate  [Neb.]  113 
NW    1001. 

48.  Query  if  mortgage  and  note  which  .le 
gave  constituted  a  valid  contract.  Cummings 
V.    Strobridge    Land    Syndicate,    150    Cal.    209, 


88  P  901.  But  estate  is  liable  for  money  bor- 
rowed without  authority  to  the  extent  it  was 
benefited.  In  re  Manning's  Estate,  134  Iowa, 
165,    111   NW   40'9. 

49.  Liable  for  conversion  if  he  does. 
United  States  Fidelity  &  Guaranty  Co.  v. 
State   [Ind.  App.]    81   NE   226. 

50.  Must  keep  separate  accounts  and  must 
not  make  investments  in  his  own  name. 
Mclntire  v.  Bailey,  133  Iowa,  418,  110  NW  588. 

51.  Land  sold  under  a  deed  of  trust  taken 
by  guardian  to  secure  debt  of  guardian  as 
well  as  debt  of  ward.  Bunel  v.  Neater,  203 
Mo.    429,    101   SW   69. 

Ti2.  Fact  judge  knew  of  same,  or  that 
annual  report  was  approved  without  notice, 
is  not  equivalent  to  an  order  authorizing  the 
loans.  In  re  O'Brien's  Estate  [Neb.]  113  NW 
1001. 

53.  Committee  of  a  lunatic  w^aived  tres- 
pass committed  by  another  in  underpinning 
a  party  wall.  Sharpless  v.  Boldt  [Pa.]  67  A 
652. 

54.  Though  guardian  had  no  authority 
from  the  court,  and  though  he  should  have 
had  sufficient  funds  on  hand  to  meet  all  ob- 
ligations. In  re  Manning's  Estate,  134  Iowa, 
1C5,   111   NW   409. 

.'.';.  Ky.  St.  1903,  §  2031,  provides  they  mu«t 
not  exceed  seven  years.  Ci-mberland  Pipe 
Line  Co.  v.  Howard,  30  Ky.  L.  R.  1179,  100 
SW    270. 

.5C.  Right  to  lay  a  pipe  line  across  a 
ward's  land.  Cumberland  Pipe  Line  Co.  v. 
Howard,    30   Ky.   L.    R.    1179,    100   SW   270. 

67.  Real  estate  mortgaged  for  less  than 
value,  and  guardian  did  not  apply  for  permis- 
sion to  sell  same  and  pay  debts,  but  allowed 
It  to  be  foreclosed  and  lost  the  equity. 
Alcon   v.   Koons    [Ind.   App.]    82  NE   92. 

58.  Fact  that  it  appears  minors  are  of  age 
'and  should  be  made  parties  cannot  be  raised 
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and  invest  the  same.  Investment  in  his  partnership  business  is  a  conversion  of  the 
fund/9  but  where  a  note  and  mortgage  of  the  guardian  is  part  of  the  ward's  estate, 
the  guardian  may  satisfy  the  same  of  record.^" 

§  6.     Presentment  and  allowance  of  claims.^^^ ''  ^-  ^-  "^^^^ 

§  7.     Judicial  proceedings  to  sell  property  of  ward.^^^ ''  ^-  ^-  ^»°» A  guardian 

has  no  power  without  the  authority  of  court  to  make  executory  contract  for  the  sale 
of  land.^i  Authority  will  be  given  where  it  is  necessary  to  secure  the  guardian's 
compensation  ^^  or  to  pay  debts/^  in  which  case  it  is  the  duty  of  the  guardian  to  in- 
stitute proceedings.®*  A  court's  finding  that  the  best  intere^sts  of  the  child  did  not 
require  a  sale  will  be  sustained  if  possible.*'^  The  petition  for  sale  must  set  forth 
the  facts  in  detail  "^"^  and  it  cannot  be  amended  after  the  sale.®^  The  statutory  re- 
quirements as  to  proof  must  be  followed.''^  The  sale  must  be  made  under  the  ex- 
press order  of  the  court,  and  must  be  confirmed  by  it.«»  In  case  of  a  private  sale 
the  court  has  full  discretion  to  confirm  or  ignore  it.'^'^  The  deed  is  prima  facie  evi- 
dence that  the  sale  was  regular/^  but  the  failure  to  give  a  bond  renders  the  sale 
void.^2  A  court  has  power  to  set  aside  the  sale,'^  as  where  the  sale  was  to  a  guar- 
dian ^*  or  to  a  relative  of  his.^=  Where  the  tutor  receives  the  price  the  purchaser  is 
protected.^''  So  guardian's  failure  to  give  the  required  published  notice  is  not  a 
jurisdictional  defect  that  will  render  the  sale  liable  to  collateral  attack.'^^  The  fraud 
of  a  guardian  may  be  shown  in  defense  to  an  action  founded  on  a  guardian's  deed.'* 


on    a  motion    for   a   continuance.      Toung'   v. 
Malone   [Pa.]    67  A  355. 

59.  Partner,  as  guardian,  used  funds  in 
his  busine'-s.  He  sold  out  to  his  copartner 
who  assumed  the  debt.  Tliereafter  the  co- 
partner was  appointed  guardian,  but  never 
actually  separated  the  money,  and  held  he 
converted  the  same.  United  States  Fidelity 
&■  Guaranty  Co.  v.  State  [Ind.  App.]  81  Nfi 
226. 

60.  One  purchasing  the  land  on  the  faith 
of  the  satisfaction  v/ill  not  be  obliged  to  re- 
imbur.se  the  ward  where  the  satisfaction  was 
wrongfully  given.  Cummings  v.  Strobridge 
Land  Syndicate,   150  Cal.   209,  88  P  901. 

61.  Sale  can  only  be  made  under  order, 
and  -subject  to  approval  of  probate  coii»-t. 
Gault  Lumber  Co.  v.  Pyles  [Okl.]  92  P  175. 
Ward's  interest  in  growing  timber  is  an  in- 
terest <n  Innd.  Aver  &  Lord  Tie  Co.  v. 
"Witherspoon's  Adm'r,  30  Ky.  L.  R.  1067, 
100  SW  259. 

62.  Guardian  allowed  $300  for  services  as 
guardian  and  ?300  for  services  as  adminis- 
trator after  death  of  ward.  Johnson  v.  Por- 
terfield    [Ala.]    43    S   228. 

63.  Sale  of  timber  authorized  to  save  in- 
fant's share  in  testator's  estate,  but  decrees 
extending  time  and  altering  the  original  sale 
were  void  where  based  upon  no  pleadings. 
Lilly  V.  Claypool,  59  W.  Va.  130,  53  SE  22. 

64.  For  failure  to  sell  property  and  to 
protect  the  equity  of  redemption  therein, 
tlie  guardian  was  liable.  Alcon  v.  Koons 
[Ind.    App.]     82    NE    92. 

65.  Land  inherited  by  im.bec'ile  infant 
worth  $1,000  was  now  worth  $2,000,  and  evi- 
dence to  show  the  rent  was  sufficient  to  pro- 
vide for  the  support  of  the  child.  LSndrum 
v.    Clark    [Ky.]    102    SW   271. 

66.  As  to  mortgage  debts  of  insane  ward. 
Alcon  V.   Koons   [Ind.  App.]    82  NE  92. 

67.  Wanted  to  amend  by  alleging  that  the 
land  was  indivisible.  Phillips  v.  Spalding's 
Guardian    [Ky.]    102    S"W    1193. 

68.  Requirement  that  proof  must  be  taken 
by  interrogatory  unnecessary  where  no  mo- 


tion and  two  of  the  defendants  were  adults, 
but  a  deposition  was  sufficient.  Phillips  v. 
Spalding's    Guardian    [Ky.]    102    SW    1193. 

69.  Guardian's  deed  alone  insufficient  to 
supporc  ejectment.  Phelps  v.  Nazworthy,  226 
111.  254,  80  NE  756.  Fact  that  the  deed 
falsely  recited  order  and  confirmation  was 
immaterial.  Rippy  v.  Harlow  [Tex.  Civ. 
App.]  101  SW  851.  Unless  entered  in  some 
book  recognized  as  a  record,  as  in  the  pro- 
bate judge's  minutes  or  his  docket,  it  is  a 
nullity.  Teague  v.  Swasey  [Tex.  Civ.  App.] 
IS   Tex.   Ct.  Rep.   290,   102  SW  4'58. 

70.  But  where  directed  public  bidding  for 
a  base,  the  court  must  confirm  the  highest 
bid.  In  re  Berryhill's  Estate  [Ind.  T.]  104 
SW   847. 

71.  But  not  presumptive  evidence  of  all 
the  prerequisites  of  a  valid  sale.  Teague  v. 
Swasey  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
290,   102   SW  458. 

72.  Civ.  Code  Prac.  §§  489,  493,  requires 
bond  on  sale  of  infant's  land  for  reinvest- 
ment. Phillips  V.  Spalding's  Guardian  [Ky.] 
102    SW    1193. 

73.  Guardian  made  sale  to  his  w^ife  which 
was  approved  by  the  court  which  was  set 
aside  on  motion  of  the  Tvard.  In  re  Propst, 
144  N.  C.  562,  57  SE  342. 

74.  Without  proof  of  fraud  or  inadequacy 
of  consideration  where  sale  of  oil  lands  was 
made  by  guardian  to  secure  for  himself  and 
others  the  title  to  tlie  land  sold.  In  re  Tan- 
ner's Estace   [Pa.]  67  A  646. 

75.  Wife.  In  re  Propst,  144  N.  C.  562,  57 
SE  342. 

76.  Sale  on  partition  suit  approved  by 
family  meeting.  Carrollton  Land  &  Im- 
provement Co.  v.  Eureka  Homestead  Soc. 
[La.]   44  S  434. 

But  where  statute  required  three 
weeks'  published  notice,  held  it  was  suf- 
irient  where  publications  on  April  2^.  May  1, 
and  8,  for  hearing  on  May  9th.  Mortgage 
Trust  Co.  V.  Redd,  38  Colo.  458,  88  P  473. 
78.     Claimed  guardian's  deed  was  to  a  fie- 
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A  ward  may  disaffirm  a  sale  at  any  time  before  reaching  majority  or  within  a  reason- 
able time  thereafterJ^  A  deed  from  a  ward  after  he  becomes  of  age  will  prevail 
over  a  guardian's  deed  subsequently  recorded.®" 

§  8.  Actions  and  legal  proceedings  by  and  against  guardians.^^^  ~  *-'•  ^-  ^°^^ — In 
some  states  he  cannot  institute  suits,®^  but  generally  he  has  prima  facie  right  to 
sue  *^  in  behalf  of  ward/^  as  for  injuries  to  ward  ®*  or  to  secure  a  partition.®^  The 
actions  must  be  brought  in  name  of .  ward  by  guardian.®^  A  guardian  may  defend 
suits  without  authorization.®^  The  guardian  may  sue  on  a  mortgage  made  to  hmi 
as  guardian  of  minor  children.®®  The  statute  of  limitations  does  not  run  against 
a  ward's  right  of  action  against  his  guardian  until  the  discovery  of  the  fraud.®' 

§  9.  Accounting  and  settlement. ^^^  ^  ^-  ^-  ^^^- — It  is  the  duty  of  a  guardian  to 
fully  account  to  the  court  that  appointed  him/°  as  it  is  for  the  information  of  the 
court  and  the  protection  of  the  ward,  and  statutes  frequently  impose  a  penalty  for 
failing  regularly  to  render  accounts. ^^  A  guardian  must  settle  his  final  account  with 
ward,  if  of  age,  or  with  his  legal  representatives  if  the  ward  is  incompetent  or  dead,''- 
or,  in  case  of  removal,  with  his  successor,®^  and  until  such  settlement  he  is  not  fully 
discharged.^*  Any  person  interested  may  file  written  exceptions  to  the  account 
which  may  include  statements  of  affirmative  matters  which  may  require  additional 
charges,^^  but  it  is  the  duty  of  the  court,  regardless  of  exceptions,  carefully  to  scru- 
tinize all  items.^^  Wliere  exceptions  are  taken  to  a  guardian's  report,  the  burden 
is  on  him  to  establish  the  facts,^^  as  that  he  had  made  a  settlement  with  the  ward 
after  he  became  of  age.®®    If  there  was  undue  influence  such  release  and  discharge  of 


titious  person.     Phelps  v.  Nazworthy,  226  111. 
254,  SO  NE  756. 

79.  "Ward  at  age  of  nineteen  petitioned  to 
disaffirm  sale  of  her  oil  lands  to  one  •who 
purchased  in  behalf  of  guardian.  In  re  Tan- 
ner's Estate  [Pa.]   67  A  646. 

80.  Grantee  of  ward  not  shown  to  have 
actual  or  constructive  notice  of  guardian's 
deed.  Phelps  v.  Nazworthy,  226  111.  254,  80 
NE  756. 

81.  A  guardian  ad  litem  should  be  ap- 
pointed to  bring  suit  to  contest  a  will. 
Campbell  v.  Fichter,  168  Ind.  645,  81  NE  661. 

S2.  Petition  need  not  allege  when  the 
guardian  was  appointed  or  from  what  court 
he  received  his  appointment.  Western  &  A. 
R.  Co.   V.   Harris    [Ga.]    57  SE   722. 

83.  Suit  on  a  beneficiary  certificate  in 
favor  of  nearest  relatives  of  the  member. 
."=:ooial  Benev.  Soc.  No.  1  v.  Holmes,  127  Ga. 
586,  56  SE  775. 

84.  Should  be  broughc  in  name  of  ward 
by  his  guardian,  and  complaint  should  allege 
his  appointment  by  the  proper  court.  Pat- 
terson v.  Melchior,  102  Minn.  363,  133  NW 
902. 

85.  Infant  entitled  to  share  of  trust  prop- 
erty and  by  guardian  could  elect  to  join  in 
action  and  to  treat  the  property  as  real 
estate.  Twain  v.  Davis,  49  Misc.  162,  98  NYS 
816. 

Se.     "Williams  v.   Smith    [R.   I.]    66  A  63. 

87.  No  authorization  from  judge  or  advice 
of  family  meeting  needed  by  tutor  to  answer 
In  a  partition  suit,  Carrollton  Land  &  Im- 
provement Co.  v.  Eureka  Homestead  Soc. 
[La.]    44   S  434. 

88.  The  fact  that  they  are  now  adults 
cannot  be  shown  on  motion  for  a  continu- 
ance.     Young  V.   Malone    [Pa.]    67   A    355. 

88.  Where  ward  had  perfect  confidence  in 
the  integrity  of  guardian,  statute  did  not 
run    until    something    occurred    to    raise    a 


doubt  in  his  mind  although  this  did  not  oc- 
cur until  eight  years  after  the  fraud  was 
committed.  Scoville  v.  Brock,  79  Vt.  449,  65 
A    577. 

90.  Bondsman  held  where  guardian  went 
to  another  state  and  never  accounted  in  the 
original  state.  Gillum  v.  Parker's  Guardian, 
30  Ky.  L.  R.   1191,  100  SW  820. 

91.  Burns'  Ann.  St.  1901,  §  2685,  subd.  3, 
provides  that  if  guardian  fails  to  file  his 
account  every  two  years  that  he  is  liable  to 
a  penalty  of  10  per  cent  of  the  estate  and 
loses  his  compensation.  Alcon  v.  Koons 
[Ind.  App.]    82   NE   92. 

92.  Where  statute  required  ten  days'  no- 
tice and  ward  deceased,  the  court  had  no  ju- 
risdiction wliere  less  than  ten  days  had 
elapsed  between  appointment  of  administra- 
tor and  date  of  hearing.  Livermoie  v.  Ratti, 
150   Cal.    458,    89  P  327. 

93.  Subject  to  approval  of  court.  Mc- 
Intire  v.   Bailey,   133   Iowa,   418,    110  NW   588. 

94.  Letters  of  guardianship  revoked  for 
lack  of  jurisdiction,  but  accounting  directed. 
In  re  Burns,  102  NYS  203.  A  successor  had 
been  appointed,  but  was  nevertheless  liable 
to  a  suit  for  waste  brought  by  the  ward  on 
coming  of  age,  as  his  accounts  had  not  been 
approved.  Hix  v.  Duncan  [Tex.  Civ.  App.] 
17  Ct.  Rep.  702,   99  SW  422. 

95.  One  is  limited  to  the  exceptions  which 
he  files,  and  evidence  will  be  limited  to  such 
matters.  In  re  Boyes'  Estate  [Cal.]  90  P 
454. 

96.  To  inquire  into  truthfulness  and  ac- 
curacy and  to  reject  all  items  which  appear 
illegal  or  excessive.  In  re  Boyes'  Estate 
[Cal.]   90  P  454. 

97.  Considered  a  plaintiff,  and  proper  on 
request  to  specially  find  the  facts  and  to 
state  the  conclusions  of  law  thereon.  Alcon. 
v.  Koons  [Ind.  App.]   82  NE  92. 

98.  Guardian    not    estopped    to   prove    the 
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a  guardian  will  be  set  aside. ®^  A  guardian  will  be  credited  for  expenditures  made  in 
behalf  of  ward  ^  unless  barred  by  the  statute  of  Innitations,^  and  he  may  be  credited 
with  payments  made  to  ward  after  he  became  of  age.^  On  a  settlement  one  may  con- 
test the  validity  of  a  contract  for  attorney's  fees,*  and.  if  they  were  rendered  in 
another  court  the  surrogate  has  no  jurisdiction  to  allow  them."  A  guardian  will  be 
charged  with  interest  where  he  delayed  settlement  after  the  ward  became  of  age.® 
^\^lere  there  is  a  special  equity  ^  or  where  both  guardian  and  ward  are  deceased,  a 
suit  for  an  accounting  is  in  the  jurisdiction  of  equity,  and  not  of  the  orphan's  court.' 
Aft^r  a  long  lapse  of  time  it  will  be  presumed  that  guardian  has  paid  over  balance 
due  on  a  final  account.®  Notwithstanding  the  allowance  of  a  final  account,  the  ward 
may  have  relief  in  equity  for  subsequently  discovered  fraud  or  negligence  of  the 
guardian.^" 

§  10.  Rights  and  liahilities  hetiveen  guardian  and  wartZ.^®® '^  ^- ^- ^^^^ — A  con- 
veyance from  guardian  to  ward  on  the  latter's  coming  of  age  will  not  be  presumed  to 
be  a  settlement  of  all  matters  between  them.^^  If  the  guardian  is  parent  of  the 
ward,  a  release  made  just  after  the  ward  became  of  age,  which  is  prejudicial  to  the 
ward,  is  constructively  fraudulent.^-  Where  the  parties  to  the  relation  die,  their 
representatives  must  account  in  equity.^^  A  ward  on  becoming  of  age  may  sue  a 
guardian  for  waste  committed,^*  or  for  loss  occasioned  by  his  negligence.^^  The 
statute  of  limitations  does  not  begin  to  run  until  the  appointment  of  an  administra- 
tor of  the  deceased  ward.^® 

§  11.     Compensation   of   guardian.^^^  "^  ^-  ^-  ^^^* — A   guardian's    compensation 


same,  thoug-h  afterwards  in  a  petition  in 
bankruptcy  he  had  alleged  he  was  indebted 
to  the  ward,  where  he  explained  that  he  had 
neglected  to  take  a  written  receipt,  and  the 
ward  refused  to  execute  one  and  denied  the 
stitlement.  Robb's  Estate  v.  Robb,  134  Iowa. 
195,   111   NW   803. 

J>9.  Guardian  was  parent  of  ward,  and 
after  he  had  defaulted  induced  ward  to  re- 
lease him  just  after  she  became  of  age. 
Baum  V.    Hartmann,   226   111.    160,    80  NE   711. 

t.  Committee  of  a  lunatic  advanced  mon- 
eys for  his  support  and  maintenance  after 
his  personal  property  was  exhausted.  In  re 
Roberts.   52  Misc.    630.    lOS   XYS   1017. 

2.  Committee  of  a  lunatic  not  allowed  for 
expenditures  made  more  than  six  years  be- 
fore. In  re  Roberts,  52  Misc.  630,  103  NTS 
1017. 

3.  Nothing  unfair,  but  not  entitled  to  any 
personal  claim  against  the  ward,  but  only 
against  che  estate  remaining  in  his  hands. 
In   re  Boyes'   Estate    [Cal.]    90  P  454. 

4.  Contract  was  invalid  because  approval 
of  court  was  not  of  record.  In  re  Manning's 
Estate.  134  Iowa,  165,  111  NV\''  409. 

5.  Guardian  was  attorney  for  guardian 
ad  litem,  in  suit  in  Federal  court  for  injuries 
to  ward,  and  put  in  a  claim  for  50  per  cent 
of  the  recovery,  and  no  service  of  citation 
was  made  on  infant.  In  re  Tyndall,  117  App. 
Div.   294,  102  NYS  211. 

6.  No  valid  objection  where  he  had 
charged  himself  with  8  per  cent  interest.  In 
re  Boyes'  Estate   [Cal.]    90  P  454. 

7.  Necessary  expenditures  for  wards  were 
made  by  guardian  out  of  his  own  funds 
without  prior  order  authorizing  expenditure 
out  of  principal  of  the  ward's  estate,  and 
only  the  chancery  court  could  reimburse 
him.  Spidle  v.  Blakeney  [Ala.]  44  S  62. 
Petitioner  was  guardian  of  a  lunatic  and 
then    administrator    of    her    estate    after    her 


death,  and  both  proceedings  were  removed 
in  order  that  they  might  be  settled  together. 
Johnson  v.  Porterfield  [Ala.]   43  S  228. 

8.  Because  not  a  suit  between  the  parties 
but  one  betwppn  their  representatives. 
Stevenson  v.  Markley  [N.  J.  Eq.]   66  A  185. 

9.  Final  account  of  guardian  of  a  de- 
ceased lunatic  had  been  allowed  twenty 
years  before.  Mathews  v.  Kelly  [N.  J.  Err. 
&    App.]    67    A    1075. 

10.  Though  unable  to  vacate  probate  de- 
cree, ward  may  sue  to  set  aside  final  settle- 
ment based  on  fraud  of  guardian  in  conceal- 
ing: loss  of  securities  througli  his  negligent 
mismanagement.  Scoville  v.  Brock,  79  Vt. 
449,    65   A   577. 

11.  Guardian  had  lost  moneys  through 
improper  investments.  Rouse  v.  Whitney, 
53    Misc.    56,    102    NYS    899. 

12.  Parent  had  defaulted,  and  though 
daughter,  after  being  informed  of  effect  of 
release  in  probate  court,  gave  same,  it  was 
set  aside  in  equity  as  not  sufficient  showing 
that  her  will  was  uninfluenced.  Baum  v. 
Hartmann,    226    111.    160,    SO    NE    711. 

13.  Suit  not  barred  until  the  appointment 
of  representatives.  Stevenson  v.  Markley 
[N.  J.   Eq.]    6'6  A  185. 

14.  Sued  a  former  guardian  who  had 
failed  to  renew  his  bond,  buc  had  never 
formally  been  discharged,  though  a  successor 
had  been  appointed.  Hix  v.  Duncan  [Tex. 
Civ.   App.]    17    Tex.   Ct.   Rep.   702,    99   SW   422. 

15.  In  suit  to  set  aside  decree  allowing 
guardian's  final  account,  based  on  negligence, 
the  burden  is  on  the  guardian  to  show  he 
exercised  the  necessary  diligence.  Scovilla 
V.    Brock,    79    Vt.    449.    65    A    577. 

16.  Cause  of  action  accrued  on  ward's 
death  in  1885  and  administrator  not  ap- 
pointed until  1906.  Stevenson  v.  Markley 
[N.    J.    Eq.]    66    A    185. 
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should  come  out  of  the  interest  rather  than  out  of  the  principal  of  the  ward's  estate," 
but  real  estate  may  be  sold  if  necessary  for  this  purpose.'^  An  ex  parte  order  ap- 
proving of  a  contract  between  guardian  and  guardian  ad  litem  as  to  compensation  is 
not  binding  on  the  infant.^**  For  breach  of  his  duties  the  guardian  forfeits  his 
right  to  compensation.^^  A  guardian  may  remain  a  party  to  a  suit  after  the  ward 
becomes  of  age  in  order  to  have  his  compensation  allowed.-^  A  successor  may  con- 
test the  claim  of  his  predecessor  for  compensation.^- 

§  12.  Guardianship  honds.^^^  "^  ^-  ^-  ^"* — A  bond  is  valid  if  it  substantially 
complies  with  the  statute.-^  It  is  frequently  required  that  the  bond  be  in  double 
the  amount  of  the  value  of  the  propery.-*  The  return  of  the  guardian  is  prima  facie 
evidence  against  both  him  and  his  sureties,-^  as  is  also  the  return  of  an  execution 
issued  on  surrogate's  decree  against  the  guardian/^  but  to  fix  the  liability  of  sureties 
there  must  be  a  decree  rendered  upon  a  judicial  settlement  of  the  account,-"  though 
it  is  not  essential  that  the  amount  of  defalcation  be  fixed.-^  Demand  is  unnecessary 
on  the  surety.-®  The  giving  of  additional  security  by  a  guardian  pursuant  to  order 
of  court  does  not  release  the  sureties  on  his  original  bond.^°  and  such  release  can  only 
be  obtained  by  petition  of  the  sureties  to  the  probate  court.^^  Contracts  between  the 
retiring  guardian  and  his  successor  as  to  the  assets  do  not  discharge  the  sureties  on 
the  former's  bond.^-  Nor  will  an  invalid  order  of  the  probate  court  approving 
such  a  contract.^^  Sureties  on  successive  bonds  may  be  joined  in  the  same  suit,^* 
but  a  surety  may  be  ?iied  without  joining  the  guardian  and  the  other  surety,^^  and 
the  plaintiff  may  dismiss  as  to  the  guardian  and  one  surety  and  recover  against  the 
other  alone.^*'  A  guardian's  fraud  or  misrepresentations  ^^  or  his  removal  from  the 
state  and  appointment  in  another  state  does  not  release  his  bondsmen.^^  A  wrong- 
ful discharge  of  the  guardian  will  not  release  his  sureties  unless  they  have  changed 


17.  Commissions  to  guardian  for  the  care 
of  real  estate.  McDonald  v.  Weisiger,  30 
Ky.  L.  R.   1224,  100  SW  832. 

18.  Three  hundred  dollars  allowed.  John- 
son V.  Porterfield   [Ala.]    43  S  228. 

19.  Guardian  was  to  have  50  per  cent  of 
recovery  in  acting  as  attorney  for  the  guar- 
dian ad  litem.  In  re  Tyndall,  117  App. 
Div.    294,    103    NTS    211. 

2<X  Failed  to  render  account  every  two 
years  as  required  by  statute.  Alcon  v. 
Koons    [Ind.    App.]    82    NE    92. 

21.  Where  execucors  promised  guardian 
compensation  before  his  services  w^ere  ren- 
dered, it  was  proper  to  pay  them  out  of  the 
fund  provided  for  the  ward's  support  and 
education.  Elizabeth  Speers  Memorial  Hos- 
pital Trustees  v.  Makibben's  Guardian  [Ky.] 
102    SW   820. 

22.  Application  of  guardian  to  set  aside 
appointment  of  his  successor,  who  was 
contesting  his  claim  to  compensation,  re- 
fused. In  re  Twichell,  117  App.  Div.  301, 
102    NYS    163. 

23.  The  statute  required  bond  to  be  given 
"for  the  faithful  discharge  of  his  duty  as 
guardian,"  the  condition  of  the  bond  set 
these  duties  out  in  detail,  and  it  was  valid. 
United  States  Fidelity  &  (iuaranty  Co.  v. 
Davis    [Ga.    App.]    58    SE    777. 

24.  Both  real  and  personal.  Moore  v. 
Hanscom  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep. 
707.    103   SW   665. 

2."».  Wards  never  received  funds  which  de- 
ceased guardian  admitted  were  in  his  hands. 
United  States  Fidelity  &  Guaranty  Co.  v. 
Davis     [Ga.    App.]     58    SE    777. 


26.  Sufficient  proof  that  the  ward  has 
exhausted  his  remedies  against  tlie  guardian. 
Rouse  v.  Whitney,   53  Misc.   56,   102   NYS   899. 

27.  After  ward  became  of  age,  guardian's 
account  was  opened  and  vacated  and  she 
was  decreed  to  pay  plaintiff  $2,000;  but  such 
decree  was  insufficient  as  it  contained  no 
summary  statement,  nor  was  it  final,  nor  the 
result  of  a  proceeding  for  an  accounting. 
Rouse    V.    Payne,    105    NYS    549. 

28.  Liable  for  defaults  occurring  between 
execution  of  bond  and  discharge  of  surety. 
Moore  v.  Hanscom  [Tex.  Civ.  App.]  19  Tex. 
Ct.    Rep.    707,    103    SW    665. 

29.  Guardian  dead,  his  estate  unrepre- 
sented, and  liability  proved  by  breach  of 
bond  by  principal.  U.  S.  Fidelity  &  Guar- 
anty   Co.    v.    Davis     [Ga.    App.]     58    SE    777. 

30.  Act  March  13,  1874,  does  not  apply 
CO  guardian's  bonds.  Kaspar  v.  People,  230 
111.    342.     82    NE    816. 

31.  Kurd's  Rev.  St.  1905,  c.  103.  Kaspar 
V.     People,     230     111.     342,    82    NE    816. 

32,33.  Kaspar  v.  People,  230  111.  342,  82 
NE    816. 

34.  Proper  to  sue  all,  together  with  guar- 
dian's executrix.  Moore  v.  Hanscom  ITex. 
Civ.  App.]    19  Tex.   Ct.   Rep.   707,   103   SW   665. 

35,  30.  Kaspar  v.  People,  230  III.  342,  82 
NE    816. 

37.  Guardian  lost  moneys  by  improper 
investments  made  by  her  as  administratrix 
before  her  appointment  as  guardian.  Rouse 
v.    Whitney,    53    Misc.    56.    10'2    NYS    899. 

38.  He  failed  to  account  for  money  that 
he  received  to  either  court  Gillman  v.  Park- 
er's Guardian,  30  Ky.  L.  R.  1191,  100  SW  820. 
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their  positions  on  the  faith  of  it,^®  so,  where  an  invalid  reduction  of  the  bond  was 
made,  the  discharge  of  the  sureties  was  invalid.*"  On  appeal  the  complaint  in  an 
action  on  a  guardian's  bond  will  be  construed,  if  possible,  to  sustain  it."  AVhere 
equity  had  jurisdiction  to  set  aside  the  discharge  of  a  guardian,  it  will  retain  it  to  do 
justice  between  the  ward  and  the  guardian's  sureties.*- 


HABEAS     CORPUS     (AND    REPLEGIANDO). 


g  1.  Nature  of  the  Remedy  and  Occasion 
and  Propriety  of  it  (15^9). 

§  2.     Jurisdiction    (15U1). 

§  3.      Petition    (1561). 

§  4.  Hearing  on  Petition  and  Issuance  of 
Writ   (1562). 


§  5.  Tile  Writ;  Service  Thereof;  Effect  of 
W'rit   (1562). 

§  6.  Certiorari  in  Aid  of  Habeas  Corpus 
(1562). 

§  T.  Return  and  Hearinjar  and  Determina- 
tion Thereon;  Judgment   (1562). 

§   8.     Review    (1563). 


The  scope  of  this  topic  is  noted  below. ''^ 

§  1.  Nature  of  the  remedy  and  occasion  and  propriety  of  it.^^^  ^  ^-  ^-  ^^^^ — 
The  scope  of  the  common-law  writ  and  its  statutory  substitutes  **  has  been  greatly 
extended,  and,  while  it  is  now  commonly  used  to  determine  the  custody  of  children,*^ 
the  validity  of  extradition  proceedings,*®  and  for  other  purposes  to  which  it  was  orig- 
inally' inapplicable,*'  when  invoked  to  relieve  from  restraint  **  under  legal  process, 


39.  Defaulting  guardian  induced  ward, 
his  daughter,  to  release  him  just  after  she 
became  of  age.  Baum  v.  Hartmann,  226 
111.    160,    80   NE   711. 

40.  But  the  sureties  on  the  reduced  bond 
^^•ere  liable  as  it  was  a  good  common-law 
obligation.  Moore  v.  Hanscom  [Tex.  Civ. 
App.]    19    Tex.    Ct.    Rep.    707,    103    SW    665. 

41.  Complaint  alleged  appointment  of 
guardian,  execution  of  bond,  that  he  received 
specified  sum  and  mingled  it  with  his  own 
and  convened  to  his  own  use,  and  was  re- 
moved, and  was  sufficient  though  it  alleged 
no  demand  on  guardian  or  sureties  or  tliat 
it  was  unpaid.  United  States  Fidelity  & 
Guaranty  Co.  v.  State  [Ind.  App.]  SI  NE 
226. 

42.  Sureties  were  already  parties  to  the 
suit.  Baum  v.  Hartmann,  226  111.  160,  80  NE 
711. 

43.  The  right  to  the  remedy  and  the  ex- 
tent to  review  allowed  thereon  is  retained, 
but  questions  of  substantive  law  determined 
on  habeas  corpus  are  treated  in  the  topics  to 
which  they  relate.  See  .such  topics  as  Ar- 
rest and  Binding  Over,  9  C.  L.  249;  Bail, 
Criminal,  9  C.  L.  320;  Infants,  8  C.  L.  267; 
Indictment  and  Prosecution,  8  C.  L.  189; 
Military  and  Naval  Law,  8  C.  L.  981,  and  the 
like. 

44.  Proceeding  authorized  by  P.  L.  p.  263, 
§  8,  to  determine  custody  of  children,  is  not 
common-law  habeas  corpus  proceeding,  and 
court  may  modify  order  notwithstanding  re- 
moval of  mother  and  children  from  state. 
Dixon    V.    Dixon    [N.    J.    Eq.]    66    A    597. 

45.  Must  be  illegal  restraint.  In  re 
Parker,  144  N.  C.  170,  56  SE  878.  Contra. 
Tytler  v.  Tytler  [Wyo.]  89  P  1.  Remedy 
given  in  act  rf  1894  (Acts  1894,  p.  80),  now 
contained  in  Civ.  Code  1S95.  §  2'3i72  et  seq., 
to  parent  to  apply-  to  autliorities  of  institu- 
tion to  which  child  has  been  committed 
under  act,  is  not  exclusive.  Kennedy  v. 
Meara,  127  Ga.  68,  56  SE  243.  Habeas  cor- 
pus procedure  provided  by  Gen.  St.  1621  does 
not  authorize  court  to  settle  permanent  cus- 
tody of  children.  Morris  v.  Wardell  [N.  J. 
Law]    67   A  850. 

46.  May    go    back    of    requisition    and    ex- 


amine sufficiency  of  indictment.  In  re 
Waterman  [Nev.]  89  P  291.  May  show  that 
he  is  not  fugitive  or  that  process  is  void, 
but  cannot  go  into  merits  of  offense  (Comp- 
ton  V.  State  [Ala.]  44  685;  Blackwell  v. 
Jennings  [Ga.]  57  SE  484),  or  motive  and 
purpose  of  extradition  (Depoilly  v.  Palmer, 
28  App.  D.  C.  324),  and  hence  evidence  of 
alibi  is  inadmissible  (Ex  parte  Edwards 
[Miss.]  44  S  827;  Burns  v.  Tarbox,  76  Ohio 
St.   520,   81   NE   761). 

Contra,  as  to  alibi:  Where  there  is  no 
showing  as  to  when  crime  was  committed 
or  that  there  was  error  in  date  stated  in 
affidavit  on  which  demand  was  founded,  re- 
lator need  only  prove  alibi  on  date  named. 
State  V.  Schlachter  [S.  D.]  Ill  NW  566. 
Where  evidence  on  alibi  is  conflicting,  writ 
will  be  denied.  Id.  Where  requisition 
papers  do  not  specify  hour  of  day  when 
crime  was  committed,  affidavits  showing 
alibi  during  afternoon  are  insufficient  where 
petitioner  could  have  been  present  during 
forenoon,  although  petition  alleges  that  pe- 
titioner heard  person  on  wliom  crime  was 
committed  testify  that  it  was  committed  at 
2  o'clock  P.  M.  People  of  Illinois  v.  Pease, 
28   S.    Ct.    58. 

Court  may  determine  whether  court,  sit- 
ting as  commissioner,  had  any,  as  distinct 
from  sufficient,  competent  evidence  to  war- 
rant holding  petitioner  for  extradition.  Ex 
parte  Ramirez   [Ariz  ]   90  P  323. 

47.  Where  petitioner  was  discharged 
under  Crim.  Code,  §  18,  div.  13  (Kurd's  Rev. 
St.  1905,  p.  746),  providing  that  one  com- 
mitted for  criminal  offense  and  not  tried  at 
term  commencing  within  four  montlis  from 
committment  shall  be  set  at  liberty,  habeas 
corpus  will  lie  to  secure  discliarge  from 
custody  under  second  indictment.  People  v. 
Heider,    225    111.    347,    80    NE    291. 

48.  Mere  nominal  and  voluntary  restraint 
is  insufficient.  Ex  parte  Schmitz,  150  Cal. 
663.  89  P  438.  V.  S.  1610,  providing  that  one 
confined  for  contempt  .shall  be  entitled  to 
writ  of  habeas  corpus,  is  inapplicable  where 
fine  is  imposed.  In  re  Consolidated  Ren- 
dering   Co.     [Vt.]     66    A    790. 
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such  process  must  be  void.^^  It  cannot  be  used  to  try  the  merits  ^°  or  to  review  the 
feanie,^^  or  to  relieve  from  irregularities  of  procedure,^-  but  only  in  case  of  lack  of 
jurisdiction  ^^  to  render  the  particular  judgment  entered,^*  and  will  ordinarily  issue 
only  in  the  absence  of  other  remedy.^  ^  While  it  cannot  be  invoked  to  try  the  suffi- 
ciency of  an  indictment/^  it  has  been  allowed  where  the  indictment  wholly  failed  to 
state  an  offense,^^  or  was  founded  upon  an  unconstitutional  act.^^     Unfitness  of 


49.  Held  entitled  to  release:  One  held  as 
suspicious  character  withouc  any  complaint 
charging  him  with  any  specific  offense.  Hill 
V.    Smith    [Va.]    59    SE    475. 

Not  entitled  thereto:  Warrant  charging 
that  accused  failed  to  pay  tax  on  sale  of 
corporate  stock,  as  required  by  Laws  1905, 
p.  474,  c.  241,  as  amended,  held  not  de- 
fective in  substance  so  as  to  authorize  re- 
lease on  habeas  corpus.  People  v.  Mensch- 
Ing  [N.  Y.]  79  NE  884.  May  go  back  of 
warrant  and  consider  sufficiency  of  depo- 
sitions upon  which  it  issued.  People  v. 
Moss,  187  N.  Y.  410,  SO  NE  383.  In  habeas 
corpus  to  review  commitment  on  preliminary 
examination,  court  will  only  examine  evi- 
aence  to  ascertain  whether  commitment  is 
with  or  without  reasonable  cause,  its  suf- 
ficiency to  convict  beyond  reasonable  doubt 
being  for  jury  (Ex  parte  Vandiveer  [Cal. 
App.]  88  P  99'3.  and  discharge  should  be 
allowed  only  where  testimony  of  material 
witnesses  is  clearly  shown  to  be  false, 
court  not  being  allowed  to  pass  on  con- 
flict   (Id.). 

CO.  Whether  acts  constituted  assault. 
Ex  parte  Brumbaugh  [Tex.  Cr.  App.]  19 
Tex.  Cc.  Rep.  878,  105  SW  180.  Constitu- 
tionality of  act  which  goes  only  to  merits 
cannot    be    inquired    into.     Id. 

51.  Cannot  be  invoked  to  review  or 
modify  decree  awarding  custody  of  children. 
Hardin  v.  Hardin,  168  Ind.  352,  81  NE  60; 
Hamerick  v.  People,  126  111.  App.  491. 
"Where  petitioner  i.";  arrested  on  mesnp  proc- 
ess in  action  on  judgment,  matters  affecting 
validity  of  claim  are  not  grounds  for  re- 
lease.    Ex  parte  Morton    [Mass.]    81   NE  869. 

52.  People  V.  Heider,  225  111.'  347,  80  NE 
291.  As  that  case  was  tried  in  wrong  build- 
ing. People  V.  Warden  of  City  Prison,  117 
App.    Div.    154,    102    NYS    374. 

53.  Servonitz  v.  Stace  [Wis.]  113  NW  277. 
By  common  law,  if  court  in  given  case  lias 
authority  under  any  circumstances  to  ren- 
der judgment  imprisoning  accused,  writ  will 
not  lie,  but  if  court  has  no  such  authority, 
error  is  jurisdictional,  and  writ  will  issue. 
Id.  Where  commitment  for  contempt  is  is- 
sued by  court  of  common-law  jurisdiction 
having  seal,  jurisdiction  is  not  assailable  if 
it  has  jurisdiction  of  person,  since  it  has  in- 
berent  jurisdiction  of  subject-matter.  In 
re    Clark    [Mo.    App.]    103    SW    1105. 

Held  not  jurisdictional:  That  petitioner 
was  kidnapped  in  foreign  state  and  forcibly 
brought  back.  Ex  parte  Davis  [Tex.  Cr. 
App.]  19  Tex.  Ct.  Rep.  254,  103  SW  891. 
That  defendant  in  perjury  prosecution  is 
charged  with  matters  forming  basis  of  an- 
other charge.  Ex  parte  Collins  [Cal.]  90 
P  827.  Right  to  discharge  for  failure  to 
retry  after  mistrial  within  four  terms. 
People  V.  Strassheim,  228  111.  581,  81  NE 
1129. 

Jurisdictional:  Absence  of  accused  at  ren- 
dition of  judgment  committing  for  contempt. 
Ex   parte  Mylius,    61   W.   Va.   405,   56   SE    602. 

54.  Sentence     in    exoess    of    that    allowed 


by  statute.  State  v.  District  Ct.  of  Third 
Judicial  Dist..  35  Mont.  321,  89  P  63;  Ex 
parte  Narvaez  [Cal.  App.]  89  P  857.  Gen. 
St.  1901,  §  5167,  does  not  prevent  relief  from 
sentence    of   imprisonment   contrary    to   stat- 

I  ute.  In  re  Spaulding  [Kan.]  88  P  547. 
Single  gross  sentence  for  conviction  on  dis- 
tinct counts,  liaving  served  time  for  ^vhicll 
such  sentence  is  valid.  United  States  v. 
Peeke    [C.    C.    A.]    153    P    166. 

35.  Failed  to  invoke  mandamus  to  enforce 
rigiit  of  appeal  from  justice  court  to 
county  court.  Ex  parte  De  Loche  [Tex.  Cr. 
App.]  19  Tex.  Ct.  Rep.  39,  100  SW  923. 
Failed  to  apply  to  court  of  conviction  for 
bail.  Ex  parte  Doyle  [W.  Va.]  57  SE  824. 
Remedy  of  one  committed  for  misdemeanor, 
and  denied  right  to  secure  payment  of  fine 
and  costs  imposed,  is  in  error  and  not  by 
habeas  corpus  (In  re  J.  B.  Stanfeal,  9  Ohio 
C  C.  [N.  S.]  553).  and  it  is  error  to  direct 
mayor  to  amend  his  mittimus  by  providing 
that  a  fine  and  costs  may  be  secured  to  be 
paid  (Id.).  While  office  of  writ  is  to  chal- 
lenge jurisdiction,  it  is  no  objection  to  issu- 
ance thereof  that  petitioner  has  remedy  by 
appeal.  State  v.  District  Ct.  of  the  Third 
Judicial  Dist.,  35  Mont.  321,  89  P  63.  Re- 
fusal of  county  commissioners  to  discharge 
one  committed  for  nonpayment  of  costs  upon 

j  proof  of  his  inability  to  pay  is  no  ground 
for  release  on  habeas  corpus.  Ex  parte 
Ellis  [Kan.]  91  P  81.  Right  to  discharge 
tor  failure  to  retry  within  four  terms  from 
mistrial  cannot  be  raised  on  habeas  corpus, 
but  only  by  assignment  of  error  to  overrul- 
ing of  motion  based  thereon  in  trial  court. 
People  V,  Strassheim,  228  111.  581,  81  NE 
1129.  Invalidity  of  information  based  on 
order  of  commitment  alleged  to  have  been 
made  without  jurisdiction  cannot  be  in- 
quired into,  since  question  is  not  jurisdic- 
tional and  may  be  reached  by  motion  to  set 
aside.     Ex  parte  Fowler  [Cal.  App.]   90  P  958. 

56.  Ex  parte  Ruef,  150  Cal.  665,  89  P  605; 
Ex  parte  Williford  [Tex.  Cr.  App.]  19  Tex. 
Ct.    Rep.    40,    100    SW    919. 

57.  Ex  parte  Goldman  [Cal.  App.]  88  P 
819.  Complaint  charging  conjunctively,  in 
language  of  ordinance  proliibiting  keeping 
of  saloons,  etc.,  that  defendant  unlawfully 
and  willfully  did  all  things  prohibited  by 
ordinance,  held  sufficient  on  habeas  corpus. 
Ex    parte    Mogensen    [Cal.    App.]    90'   P    1063. 

58.  Servonitz  v.  State  [Wis.]  113  NW  277. 
Court  is  not  competent  within  St.  1898, 
§§  3408,  3427,  providing  that  writ  should 
not  issue  to  one  detained  under  final  order 
or  judgment  of  any  competent  court.  Id. 
Rule  that  writ  does  not  reach  beyond  com- 
mitment when  person  is  detained  by  virtue 
of  final  order  or  judgment  of  court  having 
jurisdiction  does  not  prevent  release  where 
conviction  Is  founded  on  unconstitutional 
law,  since  court  lacked  jurisdiction.  Id. 
Adoption  of  unreasonable  rules  for  exam- 
ination and  certification  of  architects  by 
state  board,  under  g-uthority  of  St.  1901, 
p.    641,    c.    212,    does    not    justify    an    attack 
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place  of  imprisonment  is  no  ground  for  its  issuance.^'  There  is  a  conflict  as  to 
whether  jurisdictional  facts  may  be  inquired  into.°°  Judgment  may  be  collaterally 
attacked  by  habeas  corpus  by  one  not  a  party  thereto.^^  Questions  once  decided  can- 
not be  made  the  basis  of  a  new  writ  in  the  absence  of  something  occurring  to  change 
petitioner's  status.®- 

§  2.  Jurisdiction. ^^^  ^  ^-  ^-  ^^^^ — The  jurisdiction  of  the  court  commissioner/' 
the  appellate  courts/*  and  the  inferior  courts  ®^  of  the  various  states  to  issue  the 
writ,  is  largely  statutory.  Where  the  constitution  confers  concurrent  jurisdiction 
on  a  court  it  cannot  by  rule  require  application  to  be  first  made  to  the  other  court. ""^ 
Where  the  custody  of  a  child  is  sought  to  be  determined,  the  court  must  obtain  ju- 
risdiction of  the  child/^  but  once  obtained  is  retained  until  the  matter  is  disposed 
of.^^  While  the  district  court  of  Montana  cannot  issue  a  writ  running  into  another 
district/"  the  district  court  of  Nebraska,  in  the  exercise  of  its  legal  discretion,'"  may 

do  so,"^  as  may  a  judge  in  Mississippi,  but  he  cannot  make  it  returnable  before  him- 
8elf.^2 

Federal  cpurts.^^^  "^  ^-  ^-  ^^'^'' — The  Federal  courts  may  issue  the  writ  to  dis- 
charge one  illegally  held  by  state  authorities  in  violation  of  the  Federal  constitution 
or  a  United  States  treaty, ''*  and  where  appeal  or  error  will  not  lie,^*  or  to  release 
one  held  for  an  act  done  in  pursuance  of  an  order  of  a  Federal  court, '^^  or  in  the 
performance  of  duty  as  a  United  States  soldier."^ 

§  3.     Petition.^^^  "^  *^-  ^-  ^"^^ — While  petitions   for  habeas   corpus   are   liberally 


on  validity  of  act  in  habeas  corpus  for  dis- 
charge from  arrest  for  practicing'  without 
certificate.     Ex    parte    McManus    [Cal.]    90    P 

59.  Ex  parte  Ellis  [Kan.]   91  P  SI. 

60.  "Where  court  determines  that  accused 
la  over  16  years  of  age  and  hence  subject 
to  s«ntence  to  State  Industrial  Reformatory, 
such  fact  cannot  be  questioned,  although 
jurisdictional.  Ex  parte  "Wallace  [Kan.]  89 
P   687. 

61.  Adoption  proceeding's.  Beatty  v. 
Davenport    [Wash.]     88    P    1109. 

62.  Ex   parte   Moebus    [N.   H.]    6'6   A   641. 
63>     Circuit  court  commissioner  may  Issue. 

In  re  Potter   [Wis.]    112  NW  1087. 

64.  Supreme  court  has  neither  original 
nor  appellate  jurisdiction.  Petition  of  Chan- 
nels, 30  Ky.  L.  R.  1248,  100  SW  214.  Under 
Pen.  Code,  §  1475,  as  amended  by  St.  1907, 
c.  286,  p.  560,  ■where  district  court  of  appeals, 
as  distinct  from  single  justice  thereof  has 
remanded  prisoner  on  habeas  corpus,  single 
justice  of  supreme  court  cannot  overrule 
such  decision  on  return  of  new  writ  before 
himself,  but  it  must  be  returnable  before 
court  in  banc.  Ex  parte  Mogenson  [Cal.] 
91   P   334. 

65.  Under  Code  1896,  §  4817,  petition  of 
one  confined  in  penitentiary  in  Elmore 
county  held  properly  addressed  to  chancellor 
of  northeastern  chancery  division.  State  v. 
Fuller,  147  Ala.  164,  41  S  990.  Where  writ 
Is  granted  by  chancellor  of  northeastern 
chancery  division  more  than  10  days  before 
time  for  holding  court  in  county  of  confine- 
ment, held  under  Code  1896,  §  4819,  chan- 
cellor properly  made  it  returnable  in  another 
county.      Id. 

66.  Rule  of  practice  13  of  supreme  court 
(45  S.  E.  xi).  Ex  parte  Doyle  [W.  Va.]  57 
SE  824. 

67.  Where  child  is  in  lawful  custody  of 
father  domiciled  in  Louisiana,  temporary 
presence    of    child    in    Texas    does    not    give 


court  thereof  jurisdiction  to  determine  right 
to  custody.  Lanning  v.  Gregory  [Tex.]  17 
Tex.  Ct.  Rep.  587,  99  SW  542.  Lanning  v. 
Gregory  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
210,  101  SW  484.  Where  father  domiciled 
in  New  Mexico  consented  to  removal  of 
child  to  Texas  to  be  kept  there  in  custody  of 
relatives,  courts  of  Texas  had  jurisdiction 
to  determine  right  to  custody.  Campbel  v. 
Stover  [Tex.]  19  Tex.  Ct.  Rep.  720,  104  SW 
1047. 

68.  Terry  v.   State    [Neb.]    110  NW  733. 

69.  Const,  art.  8,  §  11.  Though  judge 
thereof  is  absent  from  state.  State  v.  Dis- 
trict Ct.  of  Second  Judicial  Dist.,  35  Mont.  51, 
88  P  564. 

70.  Properly  issued  where  respondent 
removed  child  from  county  contrary  to  agree- 
ment.    State    V.    Porter    [Neb.]    112    NM^    286. 

71.  State  V.  Porter  [Neb.]    112  NW  286. 

72.  Code  1906.  §  2448,  construed.  McLeod 
V.  McLeod,  88  Miss.  722,  42  S  873. 

73.  74.  Ex  parte  Collins,  149  F  573;  Id., 
154  P  980.  Committed  under  statute  of 
"^'ashington  without  due  process  of  law  upon 
acquittal  of  murder  on  ground  of  insanity. 
Urquhart  v.  Brown,  205  U.  S.  179,  51  Law. 
Ed.  760. 

75.  Where  Federal  court  granted  prelim- 
inary injunction  restraining  state  officers 
from  enforcing  statute  fixing  maximum 
rates,  and  requiring  companies  to  issue  cou- 
pons to  purchasers,  show  charge  in  excess 
of  statutory  rate,  sale  of  tickets  in  com- 
pliance therewith  is  "an  act  done  *  *  *  in 
pursuance  of  *  *  *  an  order  *  *  *  of  a  court" 
of  United  States,  within  Rev.  St.  §  753  (U.  S. 
Comp.  St.  1901,  p.  592'),  and  where  one  is 
imprisoned  therefor,  he  may  be  released  on 
habeas  corpus.     Ex  parte  Wood,  156  F  190. 

76.  Rev.  St.  §§  75'2,  753.  761  (U.  S.  Comp. 
St.  1901,  pp.  592,  594).  May  summarily  de- 
termine it  was  so  done  and  discharge  from 
state  custody.  United  States  v.  Lipsett,  156 
P   65. 
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construed,  they  must  show  illegal  restraint."  A  motion  to  quash  the  writ  tests  the 
sufficiency  of  the  petition.'® 

§  4.  Hearing  on  petition  and  issuance  of  writ.^^^  ^  ^-  ^-  ^®^^ — One  arrested  on 
warrant  of  a  magistrate  in  New  York  need  not  await  the  hearing  before  suing  out 
the  writ.^®  A  Federal  court  need  not  issue  the  writ  instanter  but  may  order  cus- 
todian to  show  cause  why  the  writ  should  not  issue,*"  and  may  deny  the  writ  abso- 
lutely where  the  petition  discloses  that  applicant  is  not  entitled  thereto.®^ 

§  5.     The  writ;  service  thereof ;  effect  of  ivrit.^^^  ^  ^-  '"•  ^'"'^ 

§  6.     Certiorari  in  aid  of  habeas  corpus.^^^  °  *-'•  ^-  ^^'^'^ 

§  7.  Return  and  hearing  and  determination  thereon;  judgtnenf.^^^  '  ^-  ^-  '^'^^ — 
The  function  of  the  petition  is  merely  to  secure  the  issuance  of  the  writ,®-  and  the 
person  having  the  custody  of  the  prisoner  must  make  return,®^  to  which  petitioner 
may  present  exceptions,®*  raising  issues  of  law  or  a  traverse  creating  issues  of  fact.*' 
An  undenied  return  is  conclusive.®®  The  burden  is  usually  on  the  petitioner  ®^  to 
affirmatively  show  void,  as  distinct  from  irregular,  commitment.®®  The  authority 
of  the  supreme  court  of  Colorado  being  constitutional,®^  its  practice  is  governed  by 
rules  of  court,^°  and,  in  its  discretion,^^  it  may  admit  to  bail  after  return.^-  The 
granting  of  a  continuance  is  discretionary.®'  Where  petitioner  is  held  under  sen- 
tence defective  in  form  only,  opportunity  to  correct  same  should  be  given  before 
discharging  petitioner.®* 


77.  Petitioner  is  only  required  to  allege, 
among'  other  things,  that  he  "is  imprisoned 
or  restrained  of  his  liberty;  the  place  where 
*  *  *  and  the  oflficer  or  person  by  whom 
he  is  imprisoned,"  as  required  by  Code  Civ. 
Proc.    §   2019.     People  v.  Moss,   187   N.  Y.    410, 

80  NE  383.  Petition  for  release  of  one  sought 
to  be  extradited  on  ground  tliat  prosecution 
is  barred  by  limitations  must  show  statute 
of  demanding  state  relative  thereto.  Kem- 
per V.  Metzger   [Ind.]   81  NE  663. 

78'  Hardin  v.  Hardin,  168  Ind.  352,  81  NE 
60. 

79.  Statute  in  respect  thereto  being  for 
his  benefit  and  subject  to  waiver.  People  v. 
Moss,  187  NT  410.  80  NE  383. 

80.  Ex  parte  Collins.   154  F   980. 

81.  Rev.  St.  §  755  (U.  S.  Comp.  St.  1901, 
p    593).     Ex  parte  Collins,   151   P   358. 

82.  "When  writ  issues,  petition  has  ac- 
complished its  purpose.  Ex  parte  Collins 
[Cal.]    90   P  827. 

S3.     Ex  parte  Collins    [Cal.]    90  P  827. 

84.  Under  Burn's  Ann.  St.  1901.  §  ll.'^l, 
providing  that  petitioner  may  except  to  suffi- 
ciency of  return,  a  paper  filed,  stating  that 
petitioner,  for  exception  to  third  paragraph, 
says  that  it  does  not  state  facts  sufficient  to 
con.stitute  a  defense,  held  good,  though  in 
form  of  demurrer.     Kemper  v.  Metzger  [Ind.] 

81  NE   663. 

85.  Ex   parte    Collins    [Cal.]    90   P   827. 

86.  Morris  v.  Wardell  [  N.  J.  Law]  67  A 
850.  Code  1896,  §  4832.  Harrist  v.  Harrist 
[Ala.]  43  S  962.  Demurrer  is  not  proper. 
Id.  Where  petitioner  fails  to  plead  over  or 
deny  return  after  exception  thereto  has  been 
overruled.  judgment  may  be  rendered 
against  him.  Kemper  v.  Metzger  [Ind.]  81 
NE    663. 

87.  Must  show  void  commitment.  In  re 
Wright,  74  Kan.  406,  86  P  460,  89  P  678.  Held 
on  executive  extradition  warrant  valid  on 
face.  Blackwell  v.  Jennings  [Ga.]  57  SE  484; 
Ex  parte  Collins  [Cal.]  90  P  827;  State  v. 
Srhlachter     [S.    D.]     Ill    NW    566.       Identity 


of  one  arrested  on  extradition  warrant  will 
be  presumed  from  identity  of  name.  State 
V  Bates  [Minn]  112  NW  260.  Where  court 
adjudged  petitioner  in  contempt  for  delay 
of  business  for  less  than  13  hours,  it  will 
be  presumed  that  petitioner  waived  statu- 
tory right  to  12  hours  to  make  jury  chal- 
lenges, so  that  delay  was  possil)le.  In  re 
Clark  [Mo.  App.]  103  SW  1105.  Where  con- 
ditional pardon  was  revoked  tor  alleged 
violation  of  its  conditions,  burden  may  be 
placed  on  state  to  show  such  breach.  Spen- 
cer  v.   Kees    [Wash.]    91   P   963. 

88.  Error  of  court  in  holding  petitioner 
of  sufficient  mental  capacity  to  make  answer 
is  not  jurisdictional,  hence  it  must  appear 
that  court  did  not  pass  thereon  in  binding 
him  over.  In  re  Wright,  74  Kan.  406,  89  P 
678,  86  P  460.  Conceding  that  one  commit- 
ted for  failure  to  give  bond  for  payment  of 
alimony  may  be  released  on  habeas  corpus, 
where  default  was  due  to  inability  to  give 
same,  such  fact  must  be  made  to  affirm- 
tively  appear.  Ex  parte  Caple  [Ark.]  99  SW 
830.  On  habeas  corpus  for  discharge  from 
commitment  for  contempt,  facts  recited  in 
commitment  are  conclusive.  Ex  parte  Sliort- 
ridge  [Cal.  App.]  90  P  478.  Matters  dehors 
the  record  cannot  be  considered.  In  re  Clark 
[Mo.   App.]    103   SW  1105. 

89,  90.     In  re  Moyer,  35  Colo.  154,  91  P  738. 
91.     Bail    refused    where    it    appeared    that 

petitioner  was  held  as  military  prisoner  and 
governor,  as  commander  in  chief  of  Na- 
tional Guards,  advised  that  detention  was 
necessary  to  preserve  order.  In  re  Moyer, 
35  Colo.  154,  91  P  738. 

93.     In   re  Moyer,   3'5  Colo.   154,   91   P  738. 

93.  Where  counsel  was  sick  when  re- 
tained and  associates  were  present,  held  no 
abuse  of  discretion  to  deny  motion  for  con- 
tinuance on  account  thereof.  Blackwell  v. 
Jennings    [Ga.]    57    SE    481. 

94.  United  States  v.  Carpenter  [C.  C.  A,] 
151  P  214. 
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§  8.  Review.^^"  ^  ^-  ^-  i9i»— The  appealability  of  particular  orders/*  and  the 
method  of  reviewing  the  sarne/^  are  largely  regulated  by  statute.  Objections  must 
be  properly  saved  ^^  and  presented.»»  Certiorari  brings  up  only  questions  of  law."^ 
Where  prisoner  is  remanded  to  the  custody  from  whence  he  came,  there  is  nothing  to 
stay  on  appeal.^  Where  the  case  is  triable  de  novo,  improperly  admitted  evidence 
will  be  disregarded.^  Findings  of  fact  are  conclusive  on  appeal  in  South  Carolina.^ 
Where  the  trial  court  misconceived  the  law  and  his  powers,  a  new  trial  will  be 
awarded.* 

HABITUAL,  DRUNKARDS.' 

Where  from  excessive  use  of  intoxicants  one  is  squandering  his  property,  a 
guardian  may  be  appointed.** 

HABITUAL.   OFFENDERS.' 

Handwbitinq,  Pkoof  op;  Harbor  Masters,  see  latest  topical  index. 

HARMLESS    AND    PREJUDICIAI^    ERROR. 

8  1.      The   General   Doctrine    (15B3).  i       g  3.      Errors    Cured    or    Made    Harmless    by 

§  2.      Triviality   Constituting   Hnrmlessness    Other  Matters   (1579) 
(1566).  I 


§  1.  The  general  doctrine.^^^  *  ^-  ^-  ^ — Generally  speaVmg,  a  judgment  will 
not  he  reversed  or  a  verdict  set  aside  or  other  proceeding  overthrown  because  of  error 
of  tohich  it  can  be  said  that  no  harm  resulted  to  the  complaining  party, ^  even 


95.  Order  refusing  to  dismiss  writ  is  not 
final  order  within  Code  Civ.  Proc.  §  2058 
authorizing'  appeals  from  final  orders  only. 
People  V.  Duryee,  188  N.  Y.  440,  81  NE  313. 
Order  of  appellate  division  of  supreme  court 
reversing  order  of  special  term  refusing  to 
dismiss  w^rit  is  final  order  reviewable  by 
court  of  appeals,  although  appellate  division 
was  without  power  to  review^  action  of 
special    term,    it    not    being    final.      Id. 

96.  Under  Rev.  St.  §§  763,  764  (U.  S. 
Comp.  St.  1901,  pp.  594,  595),  final  order  of 
circuit  court  denying  application  can  be 
reviewed  on  appeal  only  and  not  on  writ  of 
error.  PLainbow  v.  Young  [C.  C.  A.]  154  F 
489. 

97.  Joinder  of  issues  and  trial  held  not  to 
waive  denial  of  motion  to  quash  writ. 
Bleaklpy  v.   Barclay    [Kan.]    89   P   906. 

98.  Special  exceptions  to  executive  war- 
rant and  to  requisition  cannot  be  considered 
where  not  preserved  in  bill  of  excep- 
tions. Ex  parte  Denning  [Tex.  Or.  App.] 
18  Tex.  Ct.  Rep.  740.  100'  SW  401.  Where 
record  contains  no  bill  of  exceptions,  and  re- 
turn of  officer  is  sufficient  to  sustain  judg- 
ment refusing  to  discharge  petitioner,  judg- 
ment will  be  affirmed.  Ex  parte  Mclntyre 
[Neb.]  109  NTV  763.  "V^'here  writ  is  made 
returnable  before  chancellor  in  another 
county  than  county  of  confinement,  record 
is  properly  certified  by  register  in  chancery 
of  such  court,  under  Code,  §  4814.  State  v. 
Fuller,  147  Ala.  164,  41  S  990. 

99.  Finding  of  fact  that  welfare  of  child 
would  be  best  subserved  by  placing  it  with 
mother  is  conclusive.  Carpenter  v.  Carpen- 
ter, 149  Mich.  138.  14  Det.  Leg.  N.  366,  112 
NW  74'8. 

1.  He  is  held  by  virtue  of  original  process 
and   not   under   order    of    remand,    and    hence 


application  for  bail  must  be  made  as  if  no 
writ  had  issued.  Ex  parte  Collins  [Cal.]  91 
P  397.  W^here  one  indicted  obtains  writ  of 
error  from  United  States  supreme  court  to 
review  order  in  habeas  corpus  remanding 
him  to  custody,  such  writ  does  not  stay  pro- 
ceedings on  indictment.  Reuf  v.  Superior  Ct. 
San  Francisco,  150  Cal.   657,  89  P  604. 

2.  Spencer   v.    Kees    [Wash.]    91   P    963. 

3.  To  determine  custody  of  child.  Brown 
V.  Robertson  [S.  C]  56  SE  786.  TV^here  no  il- 
legal restraint  is  shown,  it  is  not  error  of 
law  to  discharge  writ  issued  at  instance  of 
stranger.     Id. 

4.  Walker  v.  Jones,  1  Ga.  App.  70,  57  SE 
90-3. 

5.  See  7  C.  L.  1919.  For  general  matters 
re.specting  guardians  for  spendthrifts,  see 
Guardianship.  9  C.  L.   15.51. 

6.  Under  Gen.  Laws  1896,  c.  248,  §  7.  and 
Court  and  Practice  Act  1905,  §  803,  declaring 
that  probate  decree  shall  not  be  deemed 
invalid  in  any  collateral  proceeding  or  quash 
for  want  of  form  or  want  of  jurisdiction 
appearing  on  its  face,  decree  appointing 
guardian  wliich  only  adjudged  that  inebriate 
lacked  discretion  to  manage  estate  is  void- 
able only.  Brown  v.  Probate  Ct.  of  War- 
wick   [R.    L]     67    A    527. 

7.  No  cases  have  been  found  during  the 
period  covered  for  this  topic,  which  includes 
only  the  crime  of  being  an  habitual  offender 
against  law.  See  Criminal  Law,  9  C.  L.  Sol, 
as  to  increased  punishment  on  second  or 
subsequent  convictions. 

8.  Leonhart  v.  California  Wine  Ass'n 
[Cal.  App.]  89  P  847;  Southern  R.  Co.  v. 
Oliver,  1  Ga.  App.  734,  58  SE  244;  Clark  v. 
Emp^ire  Mercantile  Co.  [Ga.  App.]  58  SE  363; 
Boone  v.  Rickard,  125  111.  App.  438;  City  of 
Chicago  V.  Pulcyn,  129  111.  App.  179;  Hopkin- 
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son  V.  Conley  [Kan.]  88  P  549;  Whitney  v. 
Brown  [Kan.]  90  P  277;  Hargis  v.  Marcum 
[Ky.]  103  SW  34€;  Gordon  v.  Doran,  100 
Minn.  343,  111  NW  272;  Bush  v.  Brandecker, 
123  Mo.  App.  470,  100  SW  48;  Spencer  v.  Bruner 
[Mo.  App.]  10'3  SW  578;  Waldron  v.  McBride 
[Neb.]  112  NW  619;  Osterg-aard  v.  Greek 
Catholic  Congregation  of  St.  John  the  Bap- 
tist [N.  J.  Err.  &  App.]  68  A  8'6;  Wallace  v. 
New  Albion,  105  NYS  52'4 ;  Snyder  v.  Strlbling, 
IS  Okl.  168.  89  P  222;  Howell  v.  Blesh  [OkL] 
91  P  893;  Reed  v.  Southern  R.  Co.,  75  S.  C. 
162,  55  SE  218;  Worthen  v.  Peruvian  Consol. 
Min.  Co.  [Utah]  88  P  679';  Hempstead  v. 
Salt  Lake  City  [Utah]  90  P  397;  Gingrass 
V.  Harvey  [Wis.]  113  NW  1095;  Pardee  v. 
Kuster  [Wyo.]  91  P  836;  Cook  v.  Foley 
[C.  C.  A.]  152  F  41.  Where  result  would 
have  been  the  same  had  no  error  been  com- 
mitted. Tye  V.  Manley  [Ind.  T.]  104  SW  636. 
Where  had  rulings  been  in  favor  of  com- 
plaining pa,rty  different  result  would  not 
have  been  reached.  Spotswood  v.  Spots- 
wood  [Cal.  App.]  89  P  36'2.  Failure  to  es- 
tablish cause  of  action  renders  all  errors 
harmless.  Pardee  v.  Kuster  [Wyo.]  91  P 
836.  Technical  errors  harmless  when  ver- 
dict does  substantial  justice.  Mutual  Aid 
Ass'n  V.  Hogan,  124  111.  App.  447;  Barnes  v. 
City  of  Grafton,  61  W.  Va.  408,  56  SE  60«. 
Where  judgment  on  undisputed  facts  and 
applicable  law  is  correct,  it  will  not  be 
reversed  for  errors.  Van  Cleve  v.  Radford, 
149  Mich.  106,  14  Det.  Leg.  N.  376,  112  NW 
754.  Failure  to  state  ground  upon  which 
new  trial  was  granted  harmless  where  same 
may  be  sustained  on  any  ground  set  forth 
in  motion.  Sharp  v.  Odom,  121  Mo.  App. 
665,  97  SW  2'2i5.  Refusal  to  suggest  to  coun- 
sel correction  which  court  deemed  necessary 
as  condition  to  approval  of  bill  of  exceptions, 
containing  evidence  not  in  stenographic  rec- 
ord, harmless.  Rabb  v.  Goodrich  [Tex.  Civ. 
App.]  IS  Tex.  Ct.  Rep.  662,  102  SW  910.  Error 
cannot  be  predicated  upon  claims  of  law 
based  upon  contingency  of  court's  making 
findings  contrary  to  those  it  actually  did 
make.  Contaldi  v.  Errichetti,  79  Conn.  276, 
64  A  219.  Third  incumbrance  not  aggrieved 
by  allowance  of  interest  on  first  incumbrance 
where  proceeds  of  sale  of  incumbered  prop- 
erty was  insufficient  in  any  event  to  pay 
both  first  and  second  Incumbrances.  Polli- 
ham  V.  Reveley   [Mo.  App.]    93  SW  829. 

So  i»rovide«l  by  statute:  Rev.  St.  1899, 
§  865  (Ann.  St.  1906,  p.  812).  Where  judg- 
ment is  for  right  party.  Whitworth  v.  ^Vebb 
Citv,  204  Mo.  579,  103  S'W  86;  O'Keefe  v. 
United  R.  Co.  [Mo.  App.]  101  SW  144.  Under 
Civ.  Code  Pr.  §  134,  court  must  disregard 
errors  not  affecting  substantial  right.<;. 
City  of  Henderson  v.  Sizemore  [Ky.]  104 
SW  722;   Staton  v.   Byron    [Ky.]    105   SW   928. 

Rleht  decision  on  wrong  ground:  Where 
correct  conclusion  is  reached,  error  in  the 
method  employed  is  harmless.  Kemper  v. 
Metzger  [Ind.]  81  NE  663.  Where  decision 
was  right  though  court  proceeded  upon 
erroneous  theory.  Aetna  Indemnity  Co.  v. 
Crowe  Coal  &  Min.  Co.  [C.  C.  A.]  154  F  545; 
Higgins  v.  Los  Angelas  R.  Co.  [Cal.  App.] 
91  P  344;  O'Neil  v.  Ft.  Lyon  Canal  Co.  [Colo.] 
-90  P  849:  McNicholas  v.  Tinsler,  127  111.  App. 
38l.  A  correct  judgment  will  be  affirmed  ir- 
respective of  correctness  of  reasons  given 
for  awarding  it.  Jeffries  v.  Fraternal  Bank- 
ers' Reserve  Soc.  [Iowa]  112  NW  786;  Bailey 
V.  Brown  [Cal.  App.]  88  P  518.     Where  judg- 


ment is  right  thougli  reason  given  Is  insuf- 
ficient or  would  lead  to  a  different  conclu- 
sion. Corgan  v.  Lee  Coal  Co.  [Pa.]  67  A  6'55. 
Error  in  directing  nonsuit,  on  ground  that 
in  no  event  could  plaintiff  recover,  harmless 
where  under  evidence  plaintiff  could  not  re- 
cover. Brick  V.  Atlantic  Coast  Line  R.  Co. 
[N.  C]  58  SE  1073.  Where  an  action 
against  a  surety  is  tried  on  the  assumption 
that  it  was  immaterial  w^hether  plaintiff  had 
notice  that  the  alleged  principal  was  a  prin- 
cipal, a  judgment  rendered  for  plaintiff  on 
an  erroneous  ground  will  not  be  afflrmed  on 
the  ground  that  plaintiff  is  not  shown  to 
have  had  notice  of  tlie  relationship.  Crosby 
V.  Woodbury,  37  Colo.  1,  89  P  34.  Where 
order  sustaining  demurrer  wras  correct,  rea- 
sons on  which  trial  court  based  its  ruling 
are  immaterial.  Bishop  v.  Owens  [Cal. 
App.]  89  P  844.  Erroneous  conclusion  of 
law  harmless  where  findings  show  action- 
able negligence.  Gulf,  etc.,  R.  Co.  v.  Camp- 
bell [Tex.  Civ.  App.]  20  Tex.  Ct.  Rep.  89, 
105  SW  539.  Where  in  action  of  mandamus 
court  assumed  propriety  of  remedy  but 
denied  relief  on  ground  of  invalidity  of  cer- 
tain ballots  cast  at  an  election,  its  decision 
denying  writ  will  be  affirmed  though  bal- 
lots were  in  fact  valid  if  mandamus  was 
not  proper  remedy.  Dickinson  v.  Cheboy- 
gan County  Canvassers,  148  Mich.  513,  14 
Det.  Leg.  N.  196,  111  NW  1075.  Where  dis- 
trict court  properly  dismissed  an  appeal  to 
it  from  county  court,  its  action  will  not 
be  dtisturbed  because  of  grounds  upon  which 
dismissal  was  based.  Hayward  v.  Fisher 
[Neb.]  110  NW  984.  Proper  direction  of  ver- 
dict will  not  be  disturbed  because  court  gave 
a  wrong  reason  therefor.  Benson  v.  Baw- 
den,  149  Mich.  584,  14  Det.  Leg.  N.  522,  113 
NW  20.  Withdrawal  by  court  from  consid- 
eration of  jury  of  an  item  of  cause  of  ac- 
tion for  insufficient  reason  will  be  sustained 
if  proper  on  other  grounds.  Kohler  v. 
Hughbanks  [Neb.]  112  NW  577.  Although 
court  granted  order  on  erroneous  ground,  it 
will  not  be  reversed  unless  it  appears  from 
record  that  it  was  not  supported  by  other 
grounds  enumerated  in  the  motion.  Bou- 
chard V.  Abrahamsen  [Cal.  App.]  88  P  383. 
Exclusion  of  improper  evidence  on  wrong 
ground  harmless.  Van  Horn  v.  Van  Horn 
[Cal.  App.]  91  P  260;  Brunswick  &  B.  R.  Co. 
v.  Hoodenpyle  [Ga.]  58  SE  705;  Campbell  v. 
Collins,  133  Iowa,  152,  110  NW  436;  Inter- 
state Coal  &  Iron  Co.  v.  Clintwood  Coal  & 
Timber  Co.,  105  Va,  574,  54  SE  593.  Ex- 
clusion of  testimony  on  ground  of  incompe- 
tency of  witness  wliere  evidence  was  imma- 
terial. Fender  v.  Fender,  123  111.  App.  10'5. 
Re.sult  reached  only  one  sustainable: 
Where  evidence  is  so  conclusive  that  no 
other  verdict  could  liave  been  sustained,  er- 
rors in  instruction.s  are  harmless.  Clark  v. 
Empire  Mercantile  Co.  [Ga.  App.]  58  SE  363; 
Dawson  V.  Wolf,  130'  111.  App.  77;  Miller 
Harness  Co.  v.  Flannigan,  130  111.  App.  332; 
Pierce  v.  Kellyville  Coal  Co.,  130  111.  App. 
376;  Melton  Hardware  Co.  v.  Heidelberg 
[Miss.]  44>  S  857;  Hax  v.  Quincy.  etc.,  R. 
Co.,  123  Mo.  App.  172,  100  SW  693;  Neal  v. 
Taylor,  106  Va.  651,  56  SE  590;  Browder 
V.  Southern  R.  Co.  [Va.]  57  SE  672';  Parker 
V.  Fairbanks  Morse  Mfg.  Co.,  130  Wis.  Oii'S, 
110  NW  409.  Where  evidence  required  an- 
swer given  to  questions,  refusal  to  in- 
struct as  to  burden  of  proof  thereon  is 
harmless.     Gingrass    v.    Harvey     [Wis.]     113 
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though  he  has  properly  saved  his  objection  and  excepted  to  the  ruling.^  and  lias 
regularly  preserved  it  in  the  "record."'  ^^  The  party  must  afhrmatively  show  error 
apparent  on  the  "record."  ^^  It  must  harm  him  rather  than  a  coparty,^-  and  must 
be  one  which  he  has  not  invited/^  and  which  he  can  assail  without  inconsistency  to 
his  contentions  made  on  the  trial.^* 

The  majority  of  courts  presume  prejudice  from  error,  once  it  is  shown  to  ex- 
ist/^  and  require  the  party  defending  against  errors  to  show  that  no  harm  resulted.^" 


N"W  109'5.  Erroneous  instruction  in  favor 
of  party  for  wiiom  it  would  liave  been 
court's  duty  to  direct  verdict,  harmless. 
Davis  V.  Chesapeake  &  O.  R.  Co.,  61- W.  Va. 
246,  56  SE  400.  Error  in  instructions  on  con- 
tributory neg'lig'ence  harmless  where  court 
would  have  been  warranted  in  witlidrawing 
issue  from  jury.  Gerring-er  v.  North  Caro- 
lina  R.    Co.    [N.    C]    59    SE    152. 

Riillngs  on  evidence.  Smith  v.  Kansas 
City  [Mo.  App.]  101  SW  1118;  St.  Louis,  etc., 
R.  Co.  V.  Andrews  [Tex.  Civ.  App.]  99  SW 
871;  Mitchel  v.  Richmond  [Va.]  57  SB  570. 
Error  in  admitting  evidence  on  question  of 
damages  and  failing-  to  find  on  question 
harmless  where  plaintiff  was  not  entitled 
to  recover  in  any  event.  T\^ood,  Curtis  & 
Co.  v.  Scurich  [Cal.  App.]  90  P  51.  Errone- 
ous admission  of  evidence  harmless  where 
in  any  event  verdict  would  have  to  bvS 
against  complaining  party.  Dumphy  v.  New 
York,  etc.,  R.  Co.  [Mass.]  82  NB  675.  Ad- 
mission of  incompetent  evidence  harmless 
where  on  all  evidence  but  one  conclusion 
could  be  reached.  State  v.  Smith  [Neb.]  110 
NW  5'57.  Where  record  shows  a.s  a  matter 
of  law  that  verdict  was  correct,  misconduct 
of  jury  or  errors  in  instruction  are  harmless. 
Moore  v.  Phoenix  Ins.  Co.,  100  Minn.  393, 
111  NW  263.  Error  in  overruling  demurrer 
harmless  where  judg^ment  rendered  is  the 
only  one  which  the  evidence  would  sustain. 
Citizens"  Ins.  Co.  v.  Herpolsheimer  [Neb.]  Ill 
NW  606.  Where  evidence  demanded  finding 
made  on  one  issue,  errors  in  submission  of 
another  issxie  foreign  to  the  case  are  liarm- 
less.  Stone  v.  Smith,  127  Ga.  483,  56  SB  640. 
Improper  argument  of  counsel  harmless 
where  evidence  conclusively  established 
right  to  recover.  Crow  v.  Ball  [Tex.  Civ. 
App.]  18  Tex.  Ct.  Rep.  3'81,  99  SW  5'S3;  St. 
Louis,  etc.,  R.  Co.  v.  Knowles  [Tex.  Civ. 
App.]  18  Tex.  Ct.  Rep.  83,  99  SW  867.  Where 
evidence  clearly  sho^ws  tliat  defendant  was 
not  liable,  intervening-  errors  are  harmless. 
Teag-ue  v.  Bloomington  [Ind.  App.]  81  NE 
10-3.  Where  cgurt  properly  gave  general 
charge  for  defendant,  refusal  to  give  in- 
structions requested  by  plaintiff  harmles-s. 
Farley  v.  Mobile  &  O.  R.  Co.  [Ala.]  42  S  747. 
Error  in  instructions  given  at  request  of 
defendant  harmless  where  he  was  entitled 
to  general  charge.  Pearson  v.  Hooper  [Ala.] 
43  S  576  [Advance  sheets  only].  Submit- 
ting validity  of  writing  to  jury  harmless 
where  successful  party  -was  entitled  to  a 
peremptory  instruction.  Puff  v.  Puff  [Ky.] 
10-4  SW  332.  Submission  of  issue  harmless 
■where  on  evidence  court  would  have  been 
justified  in  instructing  against  complaining 
party  thereon.  Beale's  Heirs  v.  Johnson 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  917,  99  SW 
1045. 

9.  See  Saving  Questions  for  Review,  8  C. 
L.    1822. 

10.  See  Appeal  and  Review,  9  C.  L.  108. 


11.  Where  error  in  admission  of  evidence 
affirmatively  appears  on  record,  it  is  not  ren- 
dered harmless  because  record  does  not  con- 
tain all  evidence  taken  at  trial.  Zimmerman 
V.  Beatson,,  39  Ind.  App.  664  79  NE  518,  SO 
XE  165. 

12.  Rauch  V.  Fort  Dearborn  Nat.  Bk.,  124 
111.  App.  257:  In  re  McNeile's  Estate,  217  Pa. 
179,  6-6  A  328;  St.  Louis,  etc.,  R.  Co.  v. 
Knowles  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
83,  99  SW  867.  Failure  to  enter  default 
against  nonanswering  codefendant  cannot  be 
complained  of  by  answering  defendant. 
Geffinger  v.  Klewer,  227  111.  598,  81  XE  712. 
Error  in  settlement  of  title  between  plain- 
tiffs not  available  to  defendant.  Dixon  v. 
Hunter,  204  Mo.  382.  102  SW  970;  An  appel- 
lant may  not  assign  errors  not  relating  to 
his  interest  in  the  controversy.  Troike  v. 
Cook  County  Sav.  Bk.,  127  111.  App.  413.  Sub- 
mitting question  of  negligence  of  codefend- 
ant as  to  when  plaintiff  had  taken  a  nonsuit. 
Feddeck  v.  St.  Louis  Car  Co.,  125  Mo.  App. 
24,  102  SW  675.  A  defendant  who  does  not 
demur  cannot  complain  of  the  overruling-  of 
his  codefendant's  demurrer.  Shiff  v.  An- 
dress,  147  Ala.  690;  40  S  824.  Dismissal  of 
action  as  to  defendant  who  was  not  made  a 
party  to  the  appeal  cannot  be  reviewed. 
Peterson  v.  Red  V\^ing,  101  Minn.  62,  111  NW 
840.  WTiere  in  action  to  recover  taxes  for 
benefit  of  certain  school  district  it  is  found 
that  such  district  is  not  entitled  to  taxes, 
and  judgment  is  rendered  in  plaintiff's  favor 
for  benefit  of  another  district,  plaintiff  on 
appeal  cannot  complain  of  decision  in  favor 
of  latter  district.  State  v.  Hamilton,  202 
Mo.  377,  100  SW  609.  Quieting  plaintiff's  title 
to  land  as  to  which  defendant  made  no  claim 
not  prejudicial  as  to  latter.  Worthen  v. 
Peruvian  Consol.  Min.  Co.   [Utah]   88  P  679. 

13.  14.  See  Saving  Question  for  Review,  8 
C.  L.  1822. 

15.  See  S  C.  L.  6.  State  v.  Young,  134 
Iowa,  505,  110  NW  292.  Rejection  of  compe- 
tent evidence  is  reversible  error  unless  it 
clearly  appears  beyond  reasonable  doubt 
that  it  would  not  have  affected  the  result. 
Thomas  v.  Territory  [Ariz.]  85  P  1063.  Evi- 
dence erroneously  admitted,  direct  tendency 
of  which  was  to  prejudice  party.  Short  v. 
Frink  [Cal.]  90'  P  200;  Wheeling  Mold  & 
Foundry  Co.  v.  Wheeling  Steel  &  Iron  Co. 
[W.  Va.]  57  SE  826.  Erroneous  instruction 
presumptively  prejudicial.  Londonderry  Min. 
Co.  V.  United  Gold  Mines  Co.  [Colo.]  88  P 
<i55;  Monongahela  River  Consol.  Coal  &  Coke 
Co.  V.  Hardsaw  [Ind.]  81  NE  492.  Overrul- 
ing challenge  to  juror.  Williamson  v.  St. 
Louis  Transit  Co.,   202  Mo.  345,  100   SW  1072. 

16.  Must  affirmatively  appear  that  error 
was  not  prejudicial.  Texas  Mexican  R.  Co. 
V.  Lewis  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
345,  99  SW  577;  Cook  v.  Foley  [C.  C.  A.] 
152  F  41.  Record  must  affirmatively  show 
that   error   of   court   in   refusing  to   examine 
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Errors  wliicli  favor  tlie  party  ohjecUng  are  of  course  not  ground  for  reversal" 
nor  are  such  as  may  be  corrected  without  resort  to  a  new  trial. ^* 

§  2.  Triviality  C07istituting  harmlessness. — An  error  is  harmless  if  too  trivial 
in  its  nature  or  consequences  to  have  siibstantially  influenced  the  result}^  The 
weight  or  strength  of  the  evidence  may  affect  the  importance  of  error.^"     Cases  ap- 


more  than  certain  number  of  instructions 
•was  without  prejudice.  Crane  Co.  v.  Hogan, 
22S  111.   33S,  81  NE  1032. 

Contra:  Burden  is  upon  appellant  to  show 
that  error  was  prejudicial.  Hamlin  v.  Pa- 
cific Elec.  R.  Co.,  15'0  Cal.  V76,  89  P  1109; 
Boline  v.  Wilson  [Kan.]  89  P  678;  Pardee  v. 
Kuster   [Wyo.]    91  P  836. 

17.  See  8  C.  L.  7.  Southern  R.  Co.  v.  Oli- 
ver, 1  Ga,  App.  734,  58  SE  244;  Abraham  Lin- 
coln B.  &  H.  Ass'n  V.  Zuelk,  124  111.  App.  109; 
Starks  v.  Schlensky,  128  111.  App.  1;  Lufkin 
V.  Hitchcock  [Mass.]  SO  NE  456;  Marshall 
Medicine  Co.  v.  Chicago  &  A.  R.  Co.  [Mo. 
App.]  104  SW  478;  North  Fork  Lumber  Co. 
V.  Southern  R.  Co.,  143  N.  C.  324,  53  SE  781; 
St.  Andrews  Parish  Tp.  Com'rs  v.  Charleston 
Min.  &  Mfg-.  Co.  [S.  C]  57  SE  201;  Rambie  v. 
San  Antonio  &  G.  R.  Co.  [Tex.  Civ.  App.]  18 
Tex.    Ct.    Rep.    903,    100    ST\'    1022. 

Rulines  on  evidence;  Error  in  not  limit- 
ing evidence  in  behalf  of  complaining  party 
Arden  Lumber  Co.  v.  Henderson  Iron  Works 
&  Supply  Co.  [Ark.]  103  SW  185.  In  action 
aerain.'^t  husband,  evidence  tending  to  show 
extension  of  credit  to  wife.  Landgrof  v. 
Tanner  [Ala.]  44  S  397.  Limitation  on 
range  of  proof.  Davis  v.  Miller  Brent 
Lumber  Co.  [Ala.]  44  S  639.  Improper  join- 
der of  causes  of  action  against  same  par- 
ties held  harmless,  same  being  beneficial 
rather  than  hurtful  to  complaining  par- 
ties. Stanton  v.  Byron  [Ky.]  105  SW 
928.  Variance  harmless  where  bill  of  par- 
ticulars alleges  payment  of  greater  amount 
than  was  actually  paid  on  note  on  which 
defendant  was  jointly  liable,  the  difference 
being  favorable  to  latter.  Moffet  v.  Sebas- 
tian, 149  Mich.  451,  14  Let.  Leg.  N.  511, 
112  NW  1120.  Where  court  erroneously 
extended  time  within  which  plaintiff,  a 
nonresident,  was  to  file  cost  bond,  plain- 
tiff cannot  complain.  Union  Iron  T\'orks 
V.  Vekol  Min.  &  Mill.  Co.  [Ariz.]  89  P  539. 
Plaintiff  could  not  complain  that  no  attor- 
ney was  appointed  to  repiesent  defendant. 
Stith  V.  Moore  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.    462,    95    SW    587. 

Instructions  favorable  to  complaining 
party.  Fitzgerald  Cotton  Oil  Co.  v.  Farmers' 
Supply  Co.  [Ga.  App.]  59  SE  713;  Brockmiller 
V.  Industrial  Works,  148  Mich.  642,  14  Det. 
Leg.  N.  336,  112  NW  688;  Bush  v.  Brandecker, 
123  Mo.  App.  470,  lOO  SW  48;  Ferris  v.  Ed- 
monston,  124  Mo.  App.  94,  100  SW  1119;  Mur- 
phy V.  Metropolitan  St.  R.  Co.,  125  Mo.  App. 
269,  102  SW  64.  Submission  of  contributory 
negligence  of  child  six  years  old  harmless 
to  defendant.  JafR  v.  Missouri  Pac.  R.  Co., 
205  Mo.  450,  103  SW  1026.  Submission  of 
construction  of  contract  to  jury  where  cor- 
rect construction  would  have  been  unfavor- 
able to  complaining  party.  Moss  Mfg.  Co. 
V.  Carolina  Portland  Cement  Co.,  1  Ga.  App. 
232,  57  SE  914.  Defining  contributory  negli- 
gence harmless  to  defendant  when  not  raised 
by  Its  answer.  Snipes  v.  Atlantic  Coast  Line 
R.  Co.  [S.  C]  56  SE  959.  Instruction  direct- 
ing deduction   of  amount  paid   by  defendant 


in  settlement  from  amount  found  due  plain- 
tiff cannot  be  objected  to  by  defendant  on 
ground  that  it  did  not  interpose  a  counter- 
claim. Brusseau  v.  Lower  Brick  Co.,  133 
Iowa,  245,  110  NW  577.  Instruction  errone- 
ously placing  burden  of  proof  on  plaintiff 
as  to  certain  facts  harmless  to  defendant. 
Arkansas  Cent.  R.  Co.  v.  Bennett  [Ark.] 
102  SW  198.  Erroneous  Instruction  on  meas- 
ure of  damages  held  favorable  to  appellant. 
Kerr  v.  Blair  [Tex.  Civ.  App.]  20  Tex.  Ct. 
Rep.  71,  105  SW  548;  Lake  Erie  &  W.  R.  Co. 
V.  Hobbs  [Ind.  App.]  81  NE  90.  Instruction 
ignoring  defense  held  not  available  to  plain- 
tiff. Oxford  Junction  Sav.  Bk.  Co.  v.  Cook 
[Iowa]  111  NW  805.  Inaccuracy  in  definition 
of  proximate  cause  harmless  to  defendant 
where  it  placed  heavier  burden  on  plaintiff 
than  required  by  law.  Odegard  v.  North 
Wisconsin  Lumber  Co.,  103  Wis  659,  110  NW 
SO'g. 

Inconsistent  instruction  harmless  when 
more  favorable  to  objecting  party  than  it 
should  have  been.  Ryan  v.  Page,  134  Iowa, 
60,  111  NW  405.  Where  neither  of  two  con- 
flicting instructions  is  correct,  error  may  be 
predicated  thereon  though  one  of  them  fa- 
vors objecting  party,  but  not  where  one  of 
the  instructions  is  correct.  Woods  v.  Latta, 
35  Mont.   9,  88  P  402. 

Verdict  and  judgruient:  Inadequacy  of  ver- 
dict -for  either  party  cannot  be  asserted  by 
the  other.  Landreth  v.  Carey  [Iowa]  113 
NW  545;  Crigler  v.  Duncan,  121  Mo.  App.  381, 
99  SW  61.  Where  jury  returned  verdict  for 
certain  sum  one-half  against  each  of  two 
defendants,  one  of  latter  cannot  complain  be- 
cause verdict  w^as  not  against  defendants 
jointly.  St.  Louis,  etc.,  R.  Co.  v.  Nance  [Tex. 
Civ.  App.]  18  Tex.  Ct.  Rep.  276,  101  SW  294. 
Allowing  plaintiff  legal  interest  merely  can- 
not be  complained  of  by  him  where  under 
law  all  interest  could  have  been  forfeited 
for  usury.  Wagoner  Nat.  Bk.  v.  Welch  [Ind. 
T.]  104  SW  610.  Failure  to  grant  relief  on 
counterclaim  cannot  be  complained  of  by 
plaintiff.  Graham  v.  Bell-Irving  [Wash.]  91 
P  8.  Where  plaintiff  appeals  from  judgment 
in  his  favor  on  ground  that  amount  awarded 
was  too  small,  he  cannot  complain  that 
theory  upon  which  it  was  awarded  was  er- 
roneous, since  he  was  not  injured  thereby. 
Donnellan  v.  Wood,  Curtis  &  Co.  [Cal.  App.] 
87  P  235.  That  judgment  not  conforming 
to  verdict  was  favorable  to  complaining 
party  on  a  matter  not  sustained  tiiereby 
does  not  bar  him  from  asserting  error.  Wil- 
liams &  Co.  v.  Smith  [Tex.  Civ.  App.]  98  SW 
91C. 

18.  See  Appeal  and  Review,  9  C.  L.  108. 
See,  also,  post,  §  3,  Errors  Cured  or  Made 
Harmless  by  other  Matters. 

19.  See  8  C.  L.  9.  Foster  v.  Balch,  79 
Conn.  449,  65  A  574.  Excess  of  $1.54  in  ver- 
dict for  $121.79  harmless.  McKone  v.  Metro- 
politan Life  Ins.  Co.,  131  Wis.  243,  110  NW 
472. 

'2,0.  Exclusion  of  evidence  on  merits 
harmless  where  evidence  establishes  bar  by 
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limitations.  Visher  v.  "Wilbur  [Cal.  App.] 
91  P  412.  Where  undisputed  evidence 
eliows  that  plaintiff's  employer  was  not  an 
Independent  contractor,  exclusion  of  peti- 
tion alleging  him  to  be  such  was  harm- 
less. William  Cameron  &  Co.  v.  Realmuto 
[Tex.  Civ.  App.]  100  SW  194.  Error  in 
definition  of  word  "conversion"  harmless 
where  undisputed  evidence  showed  conver- 
sion. Crow  V.  Ball  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  381,  99  SW  583.  Error  in  sustain- 
ing' demurrer  to  count  setting  forth  de- 
fects in  car  harmless  where  evidence 
showed  there  were  no  defects.  Garth  v. 
North  Alabama  Trac.  Co.  [Ala.]  42  S  627. 
Exclusion  of  evidence  of  damages  harmless 
whfre  plaintiff  falls  to  prove  cause  of  ac- 
tion. Munsey  v.  Hanly  [Me.]  67  A  217; 
Hynds  v.  Rhode  Island  Co.  [R.  I.]  67  A  368. 
Error  In  submitting  question  to  jury  is  not 
prejudicial  to  one  who  is  not  as  a  matter 
of  law  entitled  to  recover.  Citizens'  Bk. 
of  Pleasantville  v.  First  Nat.  Bk.  [Iowa] 
113  NW  481.  Refusal  to  charge  harmless 
where  no  cause  of  action  is  proved.  Sim- 
ons V.  New  Britain  Trust  Co.  [Conn.]  67 
A.  883.  Errors  In  charge  harmless  to  plain- 
tiff where  no  cause  of  action  was  proved.  Id 
Conflictiug  evidence:  Where  conflict  is 
sharp,  errors  which  might  otherwise  be 
unimportant  may  require  reversal.  Pitts- 
burgh, etc.,  R.  Co.  V.  Haislup,  39  Ind.  App. 
394,  79  NE  1035.  Where  evidence  conflicts, 
erroneous  instructions  may  not  be  disre- 
garded on  the  ground  that  the  judgment 
was  correct.  Blake  v.  Miller  [Iowa]  112 
NW  158.  Erroneous  instruction  held  prej- 
udicial, evidence  being  conflicting.  El- 
more V.  Booth  [Ark.]  102  SW  393;  Chi- 
cago &  Alton  R.  Co.  V.  Neves,  130  111.  App 
340;  Ballard  v.  Kansas  City  [Mo.  App.]  104 
SW  1126;  Selman  v.  Gulf,  etc.,  R.  Co.  [Tex. 
Civ.  App.]  18  Tex.  Ct.  Rep.  464,  101  SW 
1030.  Errors  in  rulings  on  evidence  and 
giving  instructions  held  prejudicial,  evi- 
dence conflicting.  Cummings  v.  Holland, 
130  111.  App.  315. 

21.  Amendment  of  writ  so  as  to  substi- 
tute word  defendant  for  plaintiff.  Brock  v. 
Fuller  Lumber  Co.    [C.  C.  A.]    153  F.   272. 

22.  Refusal  to  order  persons  secondarily 
liable  joined  as  parties  harmless.  McGowan 
V.  Watertown,  130  Wis.  555,  110  NT\'  402 
Overruling  demurrer  on  ground  of  misjoin- 
der of  parties  harmless,  no  substantial 
rights  being  affected.  Woolacott  v. 
Meekin  [Cal.]  91  P  612.  Amendment  bring- 
ing in  new  party  plaintiff  harmless  where 
verdict  against  such  party  is  directed  in 
favor  of  complaining  party.  International 
&  G.  N.  R.  Co.  V.  Howell  [Tex.  Civ.  App.] 
19  Tex.  Ct.  Rep.  123,  105  SW  560. 

23.  Error  in  ruling  on  pleadings  harm- 
less where  general  charge  was  properly 
given.  Walker  v.  Winn  [Ala.]  43  S  801. 
Refusal  to  construe  negative  pregnant  as 
an  admission  harmless.  McCready  v.  Crane, 
71  Kan.  710,  88  P  748.  Failure  to  establish 
unnecessary  allegations  in  pleading  harm- 
less. Allsopp  V.  Joshua  Hendy  Mach. 
Works  [Cal.  App.]  90  P  39.  Defect  in 
pleading  harmless,  defendant  not  being 
misled.     Hester   v.    Stine    [Wash.]    90    P    594. 


Refusal  to  require  plaintiff,  a  nonresident 
of  county,  to  state  post  office  address  in 
petition  harmless  where  defendant  knew 
same.  White  v.  White  [Kan.]  90  P  1087. 
Where  either  of  two  constructions  of  a 
pleading  would  render  defendant  liable,  he 
is  not  harmed  by  adoption  of  one  of  them. 
Adams  v.  Collins  [Mass.]  82  NE  498.  Re- 
fusal to  rule  on  demurrer  until  after  hear- 
ing evidence  harmless.  Thompson  v.  Mills 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  139,  101 
SW  560.  Refusal  to  require  petition  to  be 
properly  paragraphed  held  harmless.  Sta- 
ton  v.  Byron   [Ky.]  105  SW  928. 

Variance:  Slight  variance  harmless.  First 
Nat.  Bk.  of  Atwood  v.  Drew,  130  111.  App.  60. 
Variance  existing  throughout  three  trials. 
Mills  V.  Larrance,  120  111.  App.  83.  Variance 
harmless  where  plaintiff  did  not  rely  for 
recovery  on  matter  constituting  variance. 
Bare  v.  Ford,  74  Kan.  593,  87  P  731.  Vari- 
ance as  to  immaterial  allegations  harmless. 
Pearce  v.  Martin,  130  111.  App.  24  Where 
evidence  supports  judgment,  variance  held 
immaterial.  Alexander  v.  Harkin,  53  Misc. 
317,   103   NYS  856. 

Sustainius  demurrer:  Where  demurrer  to 
special  plea  was  overruled  and  demurrer 
to  replication  was  sustained  and  plaintiff 
refused  to  plead  over,  such  refusal  amounted 
to  a  confession  on  plea  of  general  Issue  and 
error  In  sustaining  demurrer  to  replication 
was  harmless.  Watson  v.  Birmingham  R., 
Light  &  Power  Co.  [Ala.]  43  S  732.  Error 
in  sustaining  demurrer  where  motion  to 
strike  was  proper  remedy  harmless  where 
pleadings  were  faulty.  Hooker  v.  Forrester 
[Fla.]  43  S  241;  Atlantic  Coast  Line  R.  Co. 
V.  Crosby  [Fla.]  43  S  318.  Error  In  sustain- 
ing demurrer  to  pleading  harmless  where 
natters  averred  therein  could  have  been 
^hown  under  other  pleas.  Creola  Lumber 
Co.  V  Mills  [Ala.]  42  S  1019;  Smith  v.  Davis 
LAla.]  43  S  729;  Clarke  v.  Darr,  168  Ind.  101, 
80  NE  19;  Perry  v.  Acme  Oil  Co.  [Ind. 
App.]  SO  N  E  174.  Error  in  sustaining  de- 
nurrer  harmless  where  on  pleading  plain- 
tiff would  have  been  entitled  to  judgment 
rendered.  United  States  Supply  Co.  v. 
Vlasnlk  [Neb.]  113  NW  813.  Sustaining 
demurrer  to  special  pleas  held  not  prejudi- 
cial. City  of  Anniston  v.  Ivey  [Ala.]  44  S 
48. 

Held  prejudicial:  Error  in  sustaining 
demurrer  to  prayer  for  discovery  prejudi- 
cial though  properly  sustained  to  other 
portions  of  bill.  Palliser  v.  Home  Tel.  Co. 
[Ala.]    44  S  575. 

Overruling  demurrer:  Error  in  overruling 
demurrer  harmless  where  uncertainty  in 
complaint  involved  only  a  trifling  amount. 
Leonhart  v.  California  Wine  Ass'n  [Cal. 
.Vpp.]  89  P  847.  Overruling  demurrer  to 
unnecessary  allegations  harmless.  St.  Louis 
S  ^V.  R.  Co.  V.  Granger  [Tex.  Civ.  App.] 
IS  Tex.  Ct.  Rep.  169,  100  SW  987.  Overrul- 
ing demurrer  to  formal  defect.  Blue  Grass 
Trac.  Co,,  v.  Skillman  [Ky.]  102  SW  809. 
Overruling  demurrer  to  counts  of  com- 
plaint upon  which  no  recovery  was  or  could 
have  been  had,  harmless.  Southern  R.  Co. 
V.  Cunningham  [Ala.]  44  S  658.  Overruling 
demurrer    to    plea    harmless    where    matters 
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averred  therein  could  have  been  shown 
under  general  issue.  Burgrin  v.  Sullivan 
[Ala.]  44  S  202.  "Where  counts  were  good 
as  counts  for  simple  neg-ligence,  held  that 
court  would  not  be  reversed  for  overruling 
demurrers  thereto  on  theory  that  they  were 
insufficient  as  counts  for  willful  and  wan- 
ton misconduct.  Montgomery  St.  R.  Co.  v. 
Lewis  [Ala.]  41  S.  736.  Where  any  of  de- 
fenses presented  sustain  judgment  gener- 
ally for  defendant,  overruling  deniurr'er 
harmless.  City  of  Larned  v.  Boyd  [Kan.] 
90  P  814.  Overruling  demurrer  to  defec- 
tive count  harmless  where  another  count 
would  sustain  judgment.  Alvey  v.  Hartwig 
[Md.]  67  A  132.  Error  in  overruling  de- 
murrer on  ground  of  ambiguity  harmless 
where  party  was  not  misled.  Yordi  v. 
Yordi  [Cal.  App.]  91  P  348;  Bank  of  Lemoore 
V.  Fulgham  [Cal.]   90  P  936. 

Held  prejudicial:  Overruling  demurrer  to 
pleading  as  stating  conclusion  held  prej- 
udicial. Western  Union  Tel.  Co.  v.  Heath, 
coat  [Ala.]  43  S  117.  Refusal  to  sustain 
demurrer  to  defective  paragraph  reversible 
error  where  it  did  not  appear  upon  which 
paragraph  verdict  w^as  rendered.  Lake  Erie 
&  W.  R.  Co.  V.  Moore  [Ind.  App.]  81  NE 
85.  Where  verdict  is  general,  overruling 
demurrer  to  bad  paragraph  of  answer  is 
prejudicial.  Sullivan  Mach.  Co.  v.  Breeden 
[Ind.  App.]  82  NE  107. 

Rulings  on  exceptions:  Overruling  excep- 
tions to  allegations  tending  to  excuse  delay 
in  recording  deed  harmless  where  defendant 
was  shown  to  have  knowledge  of  prior  deed 
before  taking  title.  Parks  v.  Worthington 
[Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  698,  104 
SW  921. 

Rulings  on  motion  to  strike:  Error  in 
striking  out  one  of  two  grounds  for  relief 
alleged  harmless  where  evidence  negatived 
reliance  thereon.  O'Brion  v.  Camp  [Tex. 
Civ.  App.]  IS  Tex.  Ct.  Rep.  974,  101  SW 
557.  Striking  out  unessential  matters  in 
pleading  harmless.  Roth  Tool  Co.  v.  Champ 
Spring  Co.,   122  Mo.  App.   603.  99  SW  827. 

Held  harmless:  Striking  a  plea  fully  cov- 
ered by  others.  Wefel  v.  Stillman  [Ala.] 
44  S  203.  Striking  matter  appearing  in 
other  portions  of  pleading  harmless.  Klink 
V.  Toledo  Railway  &  Light  Co.,  10  Ohio  C. 
C.  (N.  S.)  49.  Error  in  striking  out  plea 
harmless  where  facts  alleged  could  have 
been  shown  under  general  issue.  Hays  v. 
Miller  [Ala.]  43  S  818.  Where  in  chancery 
the  same  defense  is  made  by  both  plea  and 
answer,  error  in  rejecting  the  plea  is  harm- 
less. Emmons  v.  Hawk  [W.  Va.]  59  SE  519. 
Striking  out  demurrable  pleading  and  re- 
fusing to  admit  evidence  under  it  harm- 
less. Moore  v.  Gould  [Cal.]  91  P  616. 
Error  in  striking  out  plea  of  nonjoinder 
harmless  where  objection  could  be  urged 
under  plea  permitted  to  stand.  Lasher  v. 
Colton,  225  111.  234,  80  NE  122.  Striking 
out  defective  portion  of  answer  harmless 
though  same  should  have  been  attacked  by 
demurrer.  Morse  v.  Odell  [Or.]  89  P  139. 
Error  in  refusing  to  strike  certain  alle- 
gations of  complaint  harmless  where  de- 
fendant could  have  protected  Itself  by  ob- 
jections to  evidence  and  special  charges. 
Central  of  Georgia  R.   Co.  v.   McNab    [Ala.] 


43  S  222.  Denial  of  motion  to  strike  por- 
tion of  answer  harmless  where  plaintiff 
was  not  entitled  to  relief  sought.  Foster 
v.  Case,  126  Ga.  714,  55  SE  921.  Overruling 
motion  to  strike  cross  petition  harm- 
less where  plaintiff  was  not  entitled  to  re- 
lief. Hall  V.  Kary,  133  Iowa,  465,  110  NW 
930.  Refusal  to  strike  out  amendment  of 
objection  to  special  assessment  harmless. 
City  of  Belleville  v.  Perrin,  225  111.  437,  80 
NE  270. 

Held  prejudicial:  Denial  of  motion  to 
strike  count  not  sustained  by  evidence  prej- 
udicial where  it  does  not  appear  on  what 
count  verdict  was  rendered.  Wilmington 
Star  Min.  Co.  v.  Fulton,  205  U.  S.  60,  51  Law. 
Ed.  708.  Striking  out  material  allegations 
of  petition  prejudicial.  Klink  v.  Toledo 
Railways  &  Light  Co.,  10  Ohio  C.  C.  (N.  S.) 
49. 

Amendment:  Refusal  of  amendment  harm- 
less where  all  facts  set  up  therein  might 
have  been  shown  under  original  pleading. 
Black  v.  McCarley's  Ex'r  [Ky.]  104  SW  987. 
Amendment  of  complaint  so  as  to  make  it 
conform  to  the  proofs  held  without  prej- 
udice w^here  it  would  not  have  sustained  re- 
covery without  amendment.  Estey  Organ 
Co.  V.  Lehman  [Wis.]  Ill  NW  1097.  Al- 
lowances of  amendment  to  conform  to 
proofs  harmless.  Doherty  v.  California 
Nav.  &  Imp.  Co.  [Cal.  App.]  91  P  419. 
Failure  to  amend  complaint  in  equity  to- 
make  it  conform  to  proof  held  harmless. 
Tye  V.  Manley  [Ind.  T.]  104  STV  636.  Amend- 
ment held  harmless.  Glos  v.  Murphy,  225  111. 
58,  80  NE  59;  Norgren  v.  Jordan  [Wash.] 
90  P  597. 

Prejudicial:  Error  in  imposing  unjust 
terms  on  amendment  held  prejudicial.  Wil- 
liams V.  Myer,   150  Cal.  714,  89  P  972. 

Rulings  on  motions  for  more  specific  alle- 
gation: Denial  of  motion  to  make  definite 
and  certain  harmless  where  action  was 
tried  by  court  and  there  was  no  restriction 
of  evidence  under  issues  framed.  Mosca 
Town  Co.  V.  Wellington  [Colo.]  89  P  783. 
Error  in  denj-ing  motion  to  make  com- 
plaint more  definite  and  certain  held  harm- 
less. Bolen-Darnall  Coal  Co.  v.  Williams 
[Ind.  T.]   104  SW  867. 

Election:  Reservation  of  right  to  pro- 
ceed upon  another  count  upon  being  re- 
quired to  elect  harmless,  same  not  affecting 
finality  of  election.  Gorham  v.  New  Haven, 
79  Conn.  670,  66  A  505. 

24.  Modification  of  injunction  before 
complainant  had  opportunity  to  ipresent 
proofs  held  harmless.  Haile  v.  Venable 
[Fla.]  44  S  TO.  Error  in  modifying  re- 
straining order  ex  narte  harmless  where 
plaintiff  was  not  entitled  to  injunctive  re- 
lief.    Wolfer  V.   Hur.st    [Or.]    91   P   366. 

25.  Error  in  consolidating  actions  in- 
volving different  issues  held  prejudicial. 
Winters  v.  St.  Louis,  etc.,  R,  Co.  [Mo.  App.] 
101  SW  1116. 

2C.  Dismissal:  OverrialinJg  motion  to 
strike  case  because  not  at  issue  when  no- 
tice of  trial  was  served  harmless  in  absence 
of  showing  of  surprise.  Kennedy  v.  Agri- 
cultural Ins.  Co.   [S.  D.]   110  NW  116. 

Continuance:  Refusal  to  grant  continu- 
ance    after     amendment      harmless     where 
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trial  and  course  and  conduct  of  the  same/^  formation  and  selection  of  the  jury,-^ 
and  rulings  on  demurrers  to  evidence  and  motions  for  directed  verdicts  and  non- 
suits/® and  new  trials/*'  are  cited  below.     The  admission  ^^  or  exclusion  ^^  of  evi- 


amendment    Tvas    unsupported    bj'    evidence. 
Arkansas    Cent.    R.    Co.    v.    Bennett     [Ark.] 
102     SW     198.     Denial      of      continuance      on 
striking    out    portion    of    pleading    tiarmless. 
Ratliff    V.    Tinar     [Tex.    Civ.    App.]     18    Tex 
Ct.    Rep.    385,    102    SW    131.     Denial    of    mo- 
tion  to   continue   garnishment   until   disposi- 
tion   of    motion    for   new    trial    in    main   suit 
harmless  where  it  does  not  appear  that  new 
trial    Tvas    granted    or    that    an    appeal    was 
taken  from  the  judgment.     Danby  Millinery 
Co.    V.    Dogan    [Tex.    Civ.    App.]    19    Tex.    Ct. 
Rep.    942,    105    SW   337.     Denial    of   extension 
of     time     within     -which     to     take     evidence 
harmless.     Eddleman   v.   Fasig,   128  111.   App. 
120.     Refusal    of *continuance    on    ground    of 
absence    of    one    of    counsel    harmless   where 
not     shown     that     counsel     who     tried     case 
mismanaged    same.     Virginia    Iron,     Coal    & 
Coke    Co.    V.    Kiser,    105    Va.    695,    54    SE    889. 
27.     Proceeding   to   trial   in  absence  of   de- 
fendant's   regular    counsel    harmless    where 
defendant   was    represented    during   trial    by 
one    of    its    regular   attorneys.     McArthur   v. 
Kansa.s    City   Elevated   R.   Co.,    123   Mo.   App. 
503,    100    SW    62.     Permitting    contract    sued 
on    to    go    to    jury   after   its    retirement   held 
harmless.     Fibus  v.   St.  Louis  &  S.  F.  R.  Co. 
[Ind.    T.]    104    SW    568.     Taking    up    trial    of 
case    out    of    regular    order    harmless    to    de- 
fendant w^here   he  fails   to   show  a  meritori- 
ous   defense.     Bartlett    v.    Jones    Co.     [Tex. 
Civ.    App.]     19    Tex.    Ct.    Rep.    551.    103    SW 
705.     Error  in  excluding  party's  agent  from 
court   room    with    other    witnesses    harmless 
though  he  was  assisting  counsel,  he  having 
no  personal  knowledge  of  matters  on  which 
case     turned.     Manhattan     Life    Ins.     Co.     v. 
Kephart     [Ky.]     102     SW     882.     Refusal     to 
submit    an     issue     harmless     where     finding 
on    Issue   submitted   will   necessarily   answer 
same.     Clark  v.   Patapsco   Guano  Co.,    144  N. 
C.     64,     56     SE     858.     Error    in     refusing    to 
permit  counsel   to   use   instructions  in   argu- 
ment   to    jury    harmless    where    he    was    not 
shown  to  have  been  thereby  prevented  from 
properly    arguing   case.     Storm   v.    Butte,    35 
Mont.     385,     89     P     726.     Refusal     to     permit 
exhibition    of    injured    leg    to    jury    harmless 
where    it    \vas    amputated.     Ford    v.    Provi- 
dence   Coal    Co.,    30    Ky.    L.    R.    698,    99    SW 
609.     Physical    examination    held    in    judge's 
room  while  judge  'was  on  bench  within  few 
feet    of    door,    partly    open,    and    defendant's 
counsel       being      present.       held      harmless. 
Sheldon    v.    "^"right    [Vt.]    67    A    807.     T\'ith- 
holding    ruling    on    objection    to    competent 
evidence   until   motion   to   direct  verdict  was 
made    held   not    prejudicial.     American    Soda 
Fountain   Co.   v.   Dean   Drug  Co.    [Iowa]    111 
NW    534.     Refusal    of    interrogatories    where 
those    refused   were   covered    by    others    sub- 
mitted.    Chicago   City   R.    Co.   v.    Foster,    226 
111.    288,    80   NE    762.     Abuse   of   discretion   in 
awarding    an    issue    out    of    chancery    con- 
stitutes   reversible   error.     Stevens   v.    Duck- 
ett     [Va.]     57     gE     601.     Refusal    to     permit 
pamphlet    to    be    taken    to    jury    room    held 
prejudicial    issue    being   as    to    whether    they 
were     bound     and     what     was     meant     by 
"cover."     State  v.  Young,   13  4  Iowa    505    no 
NW  292 
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28.  Overruling  challejige  for  cause  is 
not  prejudicial,  where  party  claiming  error 
failed  to  exercise  all  peremptory  chal- 
lenges allowed  him.  Malone  v.  Sierra  R. 
Co.  [Cal.]  91  P  522;  Harris  v.  Moore,  134 
Iowa,  704,  112  NTV  163.  Betten  v.  Toledo 
&  Ohio  Central  R.  Co.,  9  Ohio  C.  C.  (N.  S.) 
53.  Where  an  impartial  jury  is  secured, 
error  in  retaining  disqualified  juror  is 
harmless  where  he  was  afterward  per- 
emptorily challenged.  Pearce  v.  Quincy 
Miru  Co.,  149  Mich.  112,  14  Det.  Leg.  N.  367, 
112  NW  739,  overruling  Theisen  v.  Johns, 
72  Mich.  285,  40  NW  727.  Error  in  exclud- 
ing questions  to  jurors  harmless  where 
they  were  not  accepted  and  complaining 
party  did  not  exhaust  his  peremptory  chal- 
lenges. American  Surety  Co.  v.  Scott  & 
Co.,  18  Okl.  264,  90  P  7.  Error  in  allowing 
each  defendant  six  peremptory  challenges, 
though  their  interests  •were  not  adverse, 
harmless  where  appellant  did  not  exhaust 
his  peremptory  challenges.  Paris  Grocer  Co. 
V.  Burks  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
i592,  99  SW  1135.  Overruling  challenge  to 
juror  harmless  where  party  did  not  chal- 
lenge him  peremptorily  and  where  such 
juror  dissented  from  a  verdict  against  com- 
plaining party.  Williamson  v.  St  v.  Louis 
Transit  Co.,  202  Mo.  345,  100  S^^  1072. 

29.  Although  there  was  evidence  tending 
to  support  case  where  on  whole  evidence 
different  verdict  would  have  been  set  aside, 
direction  is  harmless.  Standidge  v.  Lynde, 
120  111.  App.  418.  Peremptory  instruction 
to  find  for  a  certain  sum  harmless  where 
though  the  charge  was  denied  by  answer 
it  was  admitted  by  the  testimony.  More- 
head's  Trustee  v.  Anderson,  30  Ky.  L.  R. 
1137,  100  SW  340.  Giving  aflfirmative  charge 
in  action  of  trespass  harmless  where  no 
damages  were  shown  notwithstanding  tech- 
nical trespass.  Williams  v.  Alabama  Cot- 
ton Oil  Co.  [Ala.]  44  S  957.  Direction  of 
verdict  is  harmless  ■v^'^hen,  pending  review, 
a  decision  by  a  state  court  in  proceeding 
between  same  parties  conclusively  estab- 
lishes successful  party's  right  to  verdict. 
Lamar  v.  Spalding  [C.  C.  A.]  154  F  27. 

30.  Failure  to  specify  grounds  for  new 
trial  harmless  where  trial  court  was  justi- 
fied in  setting  aside  verdict  as  against  evi- 
dence. Israel  v.  Ury,  52  Misc.  525,  102  NYS 
871.  Denying  motion  to  resettle  order 
granting  new  trial  on  ground  that  motion 
did  not  specify  grounds  therefor  held  prej- 
udicial. Israel  v.  Ury,  52  Misc.  523,  102 
NYS  873. 

31.  Cochran  v.  Garrard  [Ala.]  43  S,721; 
Arkansas  &  L.  R.  Co.  v.  Stroude  [Ark.]  100 
S"W  760;  St.  Louis,  etc.,  R.  Co.  v.  Dupree 
[Ark.]    105   SW  878;  Huyck  v.  Rennie    [Cal.] 

90  P  929;  Vatuone  v.  Cannobio  [Cal.  App.] 
88  P  374;  Spotswood  v.  Spotswood  [Cal. 
App.]    89    P   362;    Yordi    v.   Yordi    [Cal.    App.] 

91  P  34S;  Kelly  v.  Lewis,  38  Colo.  18,  88  P 
388;  Anderson  v.  Wyche,  126  Ga.  393,  55  SE 
19;  Central  of  Georgia  R.  Co.  v.  Augusta 
Brokerage  Co.  [Ga.  App.]  58  SE  904;  Wa- 
bash R.  Co.  V.  Warren,  125  111.  App.  416; 
Thomas  v.  Wightman,  129  111.  App.  305; 
Toledo,    etc.,    R.   Co.    v.   Gerard,    130    111.   App. 
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225;  Chicago  Union  Trac.  Co.  v.  Ertrachter, 
130  111.  App.  602;  Indianapolis  St.  R.  Co.  v. 
Taylor,  39  Ind.  App.  592,  SO  NE  436;  Lou- 
isville &  N.  R.  Co.  V.  Golliliur  [Ind.  App.] 
82  NE  492;  Tennis  v.  Gifford,  133  Iowa, 
872,  110  N"W  586;  West  Branch  State  Bk. 
V.  Haines  [Iowa]  112  NW  552;  Rothen- 
burg-er  v.  Schoniger,  30  Ky.  L.  R.  1018,  99 
SW  1150;  Crowley  v.  Burns  Boiler  &  Mfg. 
Co.,  100  Minn.  178,  110  NW  969;  Stumpe  v. 
Kopp,  201  Mo.  412,  99  SW  1073;  Carp  v. 
Queen  Ins.  Co.  [Mo.]  101  SW  78;  Haurigan 
V.  Chicago  &  N.  W.  R.  Co.  [Neb.]  113  NW 
983;  McCartney  v.  Titsworth  104  NYS  45; 
Duclos  V.  Kelley,  106  NYS  1058;  McCut- 
chen  V.  McCutchen  [S.  C]  57  SE  678;  Har- 
bert  V.  Atlanta,  etc.,  R.  Co.  [S.  C]  59  SE 
644;  Paris  Grocer  Co.  v.  Burks  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  892,  99  SW  1135; 
Continental  Lumber  Co.  v.  Garrison  [Tex 
Civ.  App.]  101  SW  1020;  Moore  v.  Hanscom 
[Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  707,  103 
SW  665;  Punchard  v.  Masterson  [Tex.  Civ. 
App.]  103  SW  826;  Massuco  v.  Tomasi  [Vt.] 
67  A  551;  Browder  v.  Southern  R.  Co.  [Va.] 
57  SE  572;  Pachko  v.  Wilkeson  Coal  & 
Coke  Co.  [Wash.]  90  P  436;  Gelo  v.  Pflster 
&  Vogel  Leather  Co.  [Wis.]  113  NW  69; 
Banderob  v.  Wisconsin  Cent.  R.  Co.  [Wis.] 
113  NW  738;  International  Mercantile 
Marine  Co.  v.  Fleming  [C.  C.  A.]  151  F  203. 
Improper  evidence  which  did  not  show 
plaintiff  entitled  to  a  greater  or  less  re- 
covery than  that  had  held  harmless.  St. 
Louis,  etc.,  R.  Co.  v.  Brady  [Ark.]  104  SW 
160.  In  action  to  revive  a  judgment,  ad- 
mission of  petition  and  judgment  in  original 
cause  harmless  where  plaintiff  had  estab- 
lished right  to  revival.  Henry  v.  Red  Water 
Lumber  Co.  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  216,  102  SW  749.  Evidence  that  city 
paid  officer  certain  sum  per  month  where 
shown  that  such  sum  was  fixed  by  ordi- 
nance. City  of  San  Antonio  v.  Serna  [Tex. 
Civ.  App.]  18  Tex.  Ct.  Rep.  405,  99  SW  875. 
Evidence  of  receipt  of  notice  harmless 
where  notice  was  waived.  Myers  v.  Mary- 
land Casualty  Co.,  123  Mo.  App.  682,  101 
SW  124.  Admission  of  release  of  mortgage 
harmless  where  right  to  subrogation  ex- 
isted whether  mortgage  was  paid  or  not. 
Young  v.  Pecos  County  [Tex.  Civ.  App.] 
19  Tex.  Ct.  Rep.  387,  101  SW  1055.  Evi- 
dence of  statements  to  third  persons  harm- 
less where  same  statements  were  shown 
to  have  been  made  to  defendant's  agent. 
Douglas  Land  Co.  v.  Thayer  Co.  [Va.]  58 
SE  1101.  Admission  of  evidence  as  to  what 
exhibits  did  not  show,  harmless  where  no 
attack  was  made  on  correctness  of  exhibits. 
Hurwitz  V.  Gross  [Cal.  App.]  91  P  109. 
Improper  evidence  of  manner  of  payment 
harmless  where  defendant  was  liable  to  re- 
lmbur.se  plaintiff  for  amount  expended.  Id. 
Admitting-  evidence  of  value  of  services 
performed  by  witness  without  showing  his 
competency  harmless.  Shively  v.  Eureka 
Tellurium  Gold  Min.  Co.  [Cal.  App.]  89  P 
1073.  Admission  of  evidence  to  rebut  pre- 
sumption arising  from  failure  to  call  wit- 
ness licld  harmless.  Weidner  v.  Standard 
Life  &  Ace.  Ins.  Co.  [Wis.]  113  NW  50. 
Admission  of  argumentative  questions  and 
answers  harmless.  McArthur  v.  Sault  News 
Printing  Co.,  148  Mich.  556,  14  Det.  Leg.  N. 
265,  112  NW  126.  Where  executrix,  suing 
on   notes,   alleges    that    they   were   property 


of  her  testator  long  before  tliey  became 
due,  and  were  his  property  at  time  of  his 
death,  and  defendant  denies  ownership, 
production  of  notes  at  trial  is  not  prejudi- 
cial to  defendant.  Tucker  v.  Sherman,  9 
Ohio  C.  C.  (N.  S.)  70.  Evidence  in  line 
witli  other  competent  evidence  which  proves 
no  new  facts,  thougii  erroneous.  Smith  v. 
Township  of  Au  Gres,  Michigan  [C.  C.  A.] 
150  F  257.  Incompetent  documentary  evi- 
dence introduced  solely  to  rebut  inference 
wliich  could  not  by  drawn  from  other  evi- 
dence.    Page  V.  Hazclton   [N.  H.]   66  A  1049. 

Iniinnterial  evidence.  Marx  v.  Raley  & 
Co.  [Cal.  App.]  92  P  519;  Citizens  Sav. 
Bk.  V.  Boswell  [Ky.]  104  SW  1014;  Galves- 
ton, etc.,  R.  Co.  V.  Murray  [Tex.  Civ.  App.] 
18  Tex.  Ct.  Rep.  566,  99  SW  144;  Inter- 
national &  G.  N.  R.  Co.  V.  McVey  [Tex.  Civ. 
App.]  18  Tex.  Ct.  Rep.  218,  102  SW  172. 
Elvidence  of  age  of  partj^  though  imma- 
terial. Owensboro  Wagon  Co.  v.  Hall 
[Ala.]  43  S  71.  Introduction  of  paper  on 
which  witness  had  written  his  name  at 
request  of  counsel  harmless.  Goodloe  v. 
Goodloe  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep. 
960,  105  SW  523.  Admission  of  evidence  of 
good  character  of  witness  harmless.  Col- 
orado Salt  Co.  V.  San  Jacinto  Oil  Co.  [Tex. 
Civ.  App.]  105  SW  822.  Evidence  in  action 
for  breach  of  marriage  promise  that  de- 
fendant had  promised  priest  to  marry 
plaintiff  wliere  defense  is  denial  of  breach 
and  accord  and  satisfaction.  Massuco  v.  To- 
masi [Vt.]  67  A  551.  Admission  of  subpoenas 
witli  sheriff's  return  harniless.  Southern  R. 
Co.   V.    Cunningham    [Ala.]    44   S   658. 

Irrelevant  evidence.  Rector  v.  Robins 
[Ark.]  102  SW  209;  Crankshaw  v.  Schwei- 
zer  Mfg.  Co.,  1  Ga.  App.  363,  58  SE  222; 
Lathan  v.  Western  Union  Tel.  Co.,  75  S.  C. 
129,  55  SE  134;  Roberts  v.  Western  Union 
Tel.  Co.  [S.  C]  56  SE  960.  Evidence  that 
after  commencement  of  suit  defendant 
remedied  defect  where  due  care  on  its  part 
would  not  relieve  it  from  liability.  Vogt 
V.  Grlnnell,  133  Iowa,  363,  110  NW  603. 
.Admission  of  evidence  inadmissible  under 
pleadings  harmless  where  same  could  not 
have  surprised  defendant.  Kline  v.  Santa 
Barbara  Consol.  R.  Co.,  150  Cal.  741,  90  P 
125.  Admission  'of  incompetent  evidence 
harmless  wliere  same  had  no  bearing  on 
matters  in  issue.  HoUen  v.  Crim  [W.  Va.] 
59  SE  172. 

33.  Torrey  v.  Kraus  [Ala.]  43  S  184;  Ar- 
ellanes  v.  Arellanes  [Cal.]  90  P  1059;  Red- 
path  v.  Evening  Exp.  Co.  [Cal.  App.]  88  P 
287;  Matteson  v.  Southern  Pac.  Co.  [Cal. 
.\pp.]  92  P  101;  Farmers'  High  Line  Canal 
&  Reservoir  Co.  v.  New  Hampshire  Real 
Estate  Co.  [Colo.]  92  P  290;  Watts  v.  River 
Forest,  227  111.  31,  81  NE  12;  Toledo,  etc., 
R.  Co.  V.  Gerard,  130  111.  App.  225;  Dean  v. 
Carpenter,  134  Iowa,  275,  111  NW  815;  In 
re  Kalis  Estate  [Iowa]  113  NW  563; 
Huckins  v.  Randolph,  75  Kan.  815,  88  P  540; 
Farrell  v.  Sturtevant  Co.  [Mass.]  80  NE 
469;  Preston  v.  West  Beach  Corp.  [Mass.] 
81  NE  253;  Gehlert  v.  Quinn,  35  Mont.  451, 
90  P  168;  Zelgler  v.  Interborough  Rapid 
Transit  Co.,  104  NYS  822;  Lippe  v.  Brand- 
ner,  105  NYS  225;  Randaz^o  v.  Brooklyn 
Heights  R.  Co.,  121  App.  Div.  573,  106  NYS 
193;  Missouri,  etc,  R.  Co.  v.  Schroeder 
[Tex.  Civ.  App.]  100  SW  808;  Trow  v.  Pre- 
ferred  Ace.   Ins.    Co.    [Vt.]    67    A   821;    Wees 
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dence  which  cannot  have  been  efficient  to  the  result  is  harmless.^^  For  example, 
evidence  which  tended  to  prove  a  fact  not  necessary  to  the  party's  case,^*  or  one 
conclusively  disproved  by  other  evidence/^  or  evidence  erroneously  admitted  tending 
to  prove  a  fact  admitted  or  sufficiently  proved  by  other  competent  evidence.^^    Like- 


V.  Pagre  [Wash.]  91  P  766;  Neumeister  v. 
Goddard  [Wis.]  113  NW  733;  Mathieson 
Alkali  T\'orks  v.  Mathieson  [C.  C.  A.] 
150  F  241.  Exclusion  of  evidence  of  which 
court  takes  judicial  notice.  City  of  San  An- 
tonio V.  Serna  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  405,  99  SW  875.  Evidence  of  custom 
of  amount  of  commissions  chargeable  harm- 
less when  the  same  as  that  fixed  by  con- 
tract between  parties.  Morgan  v.  Barber 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  914,  99 
SW  730.  Exclusion  of  evidence  of  a  party 
as  to  previous  declaration  for  purposes  of 
Impeachment  harmless,  no  predicate  being 
necessary.  Birmingham  R.,  Light  &  Power 
Co.  v.  Hayes  [Ala.]  44  S  10G2.  Exclusion 
of  evidence  harmless  where  If  admitted  it 
would  not  have  established  a  right  to  re- 
cover. Alabama  Mineral  Land  Co.  v.  Block- 
ton-Cahaba  Coal  Co.  [Ala.]  43  S  831.  Where 
evidence  excluded  would  not  have  made 
out  a  prima  facie  case  for  plaintiff,  its 
exclusion  is  harmless.  Patt  v.  Gerst  [Ala.] 
42  S  1001.  Best  method  for  ascertaining 
whether  roof  of  mine  was  safe  where  it 
was  not  incumbent  on  plaintiff  to  resort 
thereto.  Antloch  Coal  Co.  v.  Rockey  [Ind.] 
82  NB  76.  Exclusion  of  evidence  on  ob- 
jection which  had  previously  been  admitted 
without  objection.  Stlllman  v.  Thompson 
[Conn.]  67  A  528.  In  action  for  Injuries 
caused  by  breaking  of  hurricane  deck  of 
ferry  boat,  exclusion  of  evidence  that  such 
decks  on  excursion  boats  were  constructed 
■  witli  a  view  to  carrying  passengers  harm- 
less where  construction  of  deck  in  question 
was  fully  testified  to.  Evers  v.  Wiggins 
Ferry  Co.  [Mo.  App.]  105  SW  306.  Evidence 
on  an  immaterial  issue.  Texas  &  P.  R.  Co. 
v.  Edrlngton  [Tex.  Civ.  App.]  102  SW  1171. 
Photograph  of  furniture  to  show,  value 
Foss  V.    Smith,    79   Vt.    434,    65   A   553. 

33.  Rulings  on  evidence  as  to  undisputed 
facts  harmless.  Gambill  v.  Cargo  [Ala.]  43 
S  866. 

34.  Park  V.  Park  [Colo.]  91  P  830;  Purcell 
Cotton    Seed    Oil   Mills    v.    Bell    [Ind.    T.]    104 

SW  944;  Vorhes  v.  Buchwald  [Iowa]  112  NW 
110-5.  Livering's  Ex'r  v.  Russell,  30  Ky.  L. 
R    1185,    100    SW    840. 

35.  In  re  Anderson  v.  Husted,  79  Conn. 
535,   66   A   7. 

36.  Mann  v.  Mann  [Cal.]  91  P  994;  Brack- 
ett  &  Co.  v.  Amerlcus  Grocery  Co.,  127  Ga. 
672,  56  SE  762;  Stoutenborough  v.  Rammel, 
123  111.  App.  487;  Borst  v.  Lynch,  133  Iowa, 
567,  110  NW  1031;  Figures  v.  State  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  701,  99  SW  412; 
Galveston,  etc.,  R.  Co.  v.  Still  [Tex.  Civ. 
App.]  18  Tex.  Ct.  Rep.  582,  100  SW  176; 
McGill  V.  Sites  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  63,  19  Tex.  Ct.  Rep.  695,  103  SW  695. 
Admission  of  evidence  to  show  matters  pre- 
Bumod  to  be  true.  Nelson  v.  Spence  [Ga.]  58 
SE  697.  Where  legitimacy  of  child  was  con- 
clusively established,  error  in  admitting  tes- 
timony of  resemblance  to  father  is  harm- 
less. O'Dell  V.  Goff,  149  Mich.  152,  14  Det 
Leg.  N.  399.  112  NW  736.  Error  In  admissioi 
of  evidfO'  •-  harmless  whfre  truth  of  ev 
dence  Is  afterward  admitted  by  witness  for 


adverse  party.  Concord  Apartment  House 
v.  O'Brien,  228  111.  360,  81  NE  103-8.  Admis- 
sion of  documents  as  to  which  complaining 
party  had  already  testified.  Larkln  v.  Tram- 
mel [Tex.  Civ.  App.]  20  Tex.  Ct.  Rep.  43,  105 
SW  552.  Admission  of  hearsay.  Travelers' 
Ins.  Co.  V.  Bingham  [Ky.]  105  SW  894;  St. 
Louis,  etc.,  R.  Co.  v.  Gunter  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  571,  99  SW  152.  Perform- 
ance of  services  proved  by  evidence  other 
than  book  entries  erroneously  admitted. 
Burke  V.  Baker  [N.  Y.]  80  NE  1033.  Admis- 
sion of  evidence  of  facts  to  which  complain- 
ing party  had  already  testified.  Lanlgan  v. 
Neely  [Cal.  App.]  89  P  441.  Evidence  of 
value  of  services  at  time  of  trial  where 
other  evidence  showed  it  was  the  same  at 
time  of  Injury.  Central  of  Georgia  R.  Co.  v. 
McNab  [Ala.]  43  S  222.  Admission  of  booka 
of  account  without  laying  foundation  harm- 
less where  facts  elicited  were  shown  by 
other  evidence.  Alabama  Lumber  Co.  v. 
Cross  [Ala.]  44  S  563.  Where  evidence 
showed  husband  was  guilty  of  cruel  treat- 
ment of  wife,  admission  of  evidence  that  he 
had  been  divorced  three  times  from  other 
women  on  ground  of  cruelty  harmless.  Liv- 
ering's Ex'r  V.  Russell,  30  Ky.  L.  R.  1185,  100 
SW  840.  Admission  of  declarations  harm- 
less where  merely  cumulative.  Illinois  Cent. 
R.  Co.  V.  Houchins  [Ky.]  101  SW  924.  Ad- 
mission of  improper  evidence  of  damages 
harmless  where  correct  elements  of  damages 
were  shown.  Hempstead  v.  Salt  Lake  City 
[Utah]  90  P  397.  Evidence  of  incompetent 
^Titness  harmless  when  facts  testified  to  are 
established  by  other  competent  testimony. 
Bispham  v.  Turner  [Ark.]  103  SW  1135; 
Chesapeake  &  O.  R.  Co.  v.  Perkins  [Ky.]  105 
-W  148:  Shearer  v.  Hill,  l:;5  AIo.  App.  375, 
102  SW  673.  Admission  of  evidence  of  value 
without  first  showing  competency  of  witness 
haiTnless  when  es>tabllshed  by  other  evi- 
dence. Anderson  v.  Wheeler,  125  Mo.  App. 
406,  102  SW  628.  Admission  harmless  where 
similar  testimony  was  received  vfithout  ob- 
jection. McVay  v.  Central  California  Inv. 
Co.  [Cal.  App.]  91  P  745;  Daughtry  v.  Savan- 
nah &  S.  R.  Co.,  1  Ga.  App.  393,  58  SE  230; 
Slaughter  v.  Jasper  County  [Iowa]  113  NW 
545;  Missouri,  K.  &.  T.  R.  Co.  v.  Carter  [Tex. 
Civ.  App.]  19  Tex.  Ct.  Rep.  691,  104  SW 
910'.  Admission  of  offer  of  compromise 
harmless  where  similar  evidence  had  been 
received  without  objection.  Hall  v.  Jen- 
nings [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  602, 
104  SW  489. 

Facts  admitted.  Walters  v.  Mitchell  [Cal. 
App.]  92  P  315;  Richards  v.  Sanderson 
[Colo.]  89  P  769;  Shepperd  v.  Fisher,  206  Mo. 
208,  103  SW  989;  Shelton  Implement  Co.  v. 
Parlor  Furniture  &  Mattress  Co.  [Neb.]  112 
NW  618.  Facts  admitted  by  pleadings. 
Webb   V.    Hicks,    127   Ga.    170,    56    SE    307. 

Undisputed  matters.  Little  Rock  &  Ft. 
Smith  R.  Co.  v.  Wallis  [Ark.]  102  SW  390; 
aianz  V.  Miller,  230  111.  196,  82  NE  591;  In- 
dianapolis St.  R.  Co.  V.  Taylor,  39  Ind.  App. 
S92,  80  NE  436;  Jacobsen  v.  Omaha  [Neb.] 
•13  NW  792;  Portland  &  Seattle  R.  Co.  v. 
Ladd    [Wash.]     91    P    573.     Where    facts    are 
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wise,  the  rejection  of  evidence  of  facts  otherwise  established  ^'  unless  prejudice 
plainly  appears.^*  Error  in  evidence  is  innocuous  in  a  trial  of  facts  by  the  court 
where  it  may  be  supposed  that  the  decision  was  founded  solely  on  proper  proofs.^** 
Likewise,  where  the  case  is  tried  de  novo  on  appeal.*"  An  improper  mode  of  ques- 
tioning or  an  erroneous  ruling  on  a  proper  question  may  be  harmless  because  of  the 
answer  given  *^  or  the  lack  of  an  answer.*-     Application  of  these  doctrines  to  di- 


uncontroverted,  though  immaterial,  evidence 
tending'  to  establish  same  is  liarmless. 
Hartzell  v.  Murray,  127  111.  App.  608.  Ad- 
mission of  offer  of  compromise  harmless 
where  there  was  no  dispute  as  to  amount 
which  plaintiff  claimed  was  due  defendant 
interposing  a  set-off.  White  v.  Davenport 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  463,  101 
SW  1036.  Expert  evidence.  Schillinger 
Bros.  Co.  V.  Smith,  225  111.  74,  80  NE  65. 
Unsworn  testimony  as  to  undisputed  facts 
harmless.  Hodd  v.  Tacoma  [Wash.]  88  P 
842. 

37.  Johnson  v.  Birmingham  R.,  Light  & 
Power  Co.  [Ala.]  43  S  33;  Crenshaw  v. 
Shapleigh  Hardware  Co.  [Ark.]  100  SW  882; 
Johnson  v.  Center  [Cal.  App.]  88  P  727; 
Beckerle  v.  Brandon,  229  111.  323,  82  NE  266; 
Vorhes  v.  Buchwald  [Iowa]  ll^  NW'  1105; 
Louisville  &  N.  R.  Co.  v.  Beeler  [Ky.]  103 
SW  300;  Keys  v.  Winnsboro  Granite  Co. 
[S.  C]  56  SE  949;  Breeden  v.  Martens  [S. 
D.]  112  NW  960;  San  Antonio  Trac.  Co.  v. 
Lambkin  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
382.  99  SW  574;  Meyer  Bros.  Drug  Co.  v.  Mad- 
den, Graham  &  Co.  [Tex.  Civ.  App.]  17  Tex. 
Ct.  Rep.  90-8,  99  SW  723;  Missouri,  K.  &  T.  R. 
Co.  V.  Lindsey  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  304.  101  SW  863;  Gulf,  etc.,  R.  Co.  v. 
Wittnebert  [Tex.  Civ.  App.]  104  SW  424. 
Exclusion  of  writings  where  jury  was  in- 
formed of  contents.  Erbes  v.  Smitli,  35 
Mont.  38,  88  P  568.  Exclusion  of  evidence 
on  ground  of  incompetency  wliere  facts  are 
proved  by  other  witnessses.  Goddard  v.  En- 
zler,  123  lU.  App.  108,  afd.  222'  111.  462,  78 
NE  805.  Decisions  tending  to  show  that  law 
of  another  state  was  the  same  as  law  of 
state  in  which  action  was  brought,  there 
being  no  showing  to  contrary.  Austin  v. 
Whitcher  [Iowa]  110  NW  910.  Where  wit- 
ness testified  there  was  no  difference  be- 
tween specifications  for  two  organs,  exclu- 
sion of  question  as  to  what  the  difference 
between  the  organs  was  held  harmless. 
Estey  Organ  Co.  v.  Lehman  [Wis.]  Ill  NW 
10'97.  Refusal  to  admit  secondary  evidence 
where  best  evidence  of  matters  sought  to  be 
proved  was  afterward  introduced.  Milhol- 
len  v.  McDonald  &  Morrison  Mfg.  Co.  [Iowa] 
112  NW  812.  Excluding  question  as  to  "in- 
tegrity" of  defendant  in  action  for  breach 
of  marriage  promise  and  seduction  harmless 
where  his  chastity  was  shown  by  otlier  evi- 
dence. Lanigan  v.  Neely  [Cal.  App.]  89  P 
441.  Facts  shown  by  other  witnesses.  Geh- 
lert  V.  Quinn,  36  Mont.  451,  90  P  168;  Mc- 
Cafferty  v.  Lewando's  French  Dyeing  & 
Cleansing  Co.  [Mass.]  80  NE  4'60.  Evi- 
dence tending  to  prove  undisputed  facts. 
Arellanes  v.  Arellanes  [Cal.]  90  P  1059;  Gray 
Lumber  Co.  v.  Harris,  127  Ga.  693,  56  SE 
252;  Keller  v.  Chicago,  B.  <fe  Q,  R.  Co.  [Nob.| 
111  NW  384;  Moore  v.  Linn  [Okl.]  91  P  910; 
Moody  \  Co.  v.  Rowland  [Tex.  Civ.  App.] 
102  SW  911;  Anderson  v.  Arpin  Hardwood 
Lumber  Co..  131  Wis.  34,  110  NW  788.     Facts 


established  by  uncontroverted  evidence. 
Hinkle  v.  Smith,  127  Ga.  437,  56  SE  464.  Ex- 
clusion of  evidence  of  admitted  facts.  Pow- 
ers V.  Hatter  [Ala.]  44  S  859;  Campbell  v. 
Collins,  133  Iowa.  152,  110  NW  435;  Breiner 
V.  Nugent  [Iowa]  111  N"^^  446.  Error  per- 
taining to  evidence  relating  to  averments 
in  complaint  admitted  by  answer  liarmless. 
Mendocino  County  v.  Peters,  2  Cal.  App.  24, 
82  P  1122.  Exclusion  of  testimony  on  former 
trial  to  impeach  witness  where  latter  ad- 
mitted testimony  to  have  been  as  claimed. 
Smitli  v.  International  &  G.  N.  R.  Co.  [Tex 
Civ.   App.]    17    Tex.   Ct.   Rep.    583,    99  SW   56-1. 

38.  In  action  to  recover  over-payment  on 
note,  exclusion  of  evidence  tending  to  sliow 
two  payments  on  one  day,  wliicli  if  true  con- 
stituted an  excessive  payment  though  receipt 
of  one  was  admitted,  held  prejudicial. 
Campbell  v,  Collins,  133  Iowa  152,  110  XW 
435. 

39.  Mahoney  v.  State  Ins.  Co.,  133  Iowa, 
57'»,  no  N^V  1041;  Waddington  v.  Lane.  202 
Mo.  387,  100  SW  1139;  Texas  Cent.  R.  Co.  v. 
Marrs  [Tex.  Civ.  App.]  IS  Tex.  Ct.  Rep.  22^9, 
101  SW  1177;  Western  Union  Tel.  Co.  v. 
O'Fiel  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  653. 
104  SW  406;  Chlopeck  v.  Chlopeck  [Wash.] 
91  P  966;  Vera  Cruz  &  P.  R.  Co.  v.  Waddell 
[C.  C.  A.]  155  F  401.  Trial  before  chancellor. 
Dings  v.  Dings,.  123  111.  App.  318.  Evidence 
taken  before  master.  Long  v.  Athol  [Mass.] 
82  NE  665.  Mechanics'  lien  being  tried  with- 
out jury,  erroneous  admission  of  evidence  is 
harmless.  Spafford  v.  McNally.  130  Wis.  537, 
110  NW  387.  Immaterial  evidence.  Breeden 
V.  Martens  [S.  D.]  112  N^^^  960.  Hearsay. 
State  Nat.  Bk.  of  New  Orleans  v,  Roberts 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  714,  103 
SW  454.  Report  of  referee  confirmed  by 
court  when  supported  by  competent  testi- 
mony. Bossi's  Estate  v.  Baehr  [Wis.]  113^ 
NW  433.  Harmless  unless  evidence  im- 
properly admitted  entered  into  result  at 
which  trial  court  arrived.  Soutliern  R.  Co. 
V.  St.  Louis  Hay  &  Grain  Co.  [  C.  C.  A.]  15a 
F  728;  McCready  v.  Crane,  74  Kan.  710,  88 
P  748.  Admission  of  incompetent  testimony 
harmless  where  decree  is  sustained  by  com- 
petent evidence.  Patrick  v.  Kirkland  [Fla.] 
43  S  969;  Champion  v.  McCarthy,  228  111.  87, 
81  NE  808;  Shedd  v.  Seefeld,  230  111.  118,  82 
NE  580;  Slattery  v.  Stevens,  125  111.  App.  67; 
Mcintosh  V.  Fisher,  125  111.  App.  511;  Ritz- 
muller  v.  Neuer,  130  111.  App.  380;  Baker  v. 
Montgomery  [Neb.]  110  NW  695;  Palmer  v. 
McFarlane  [Neb.]  Ill  NW  794;  Charles  v. 
Atlantic  Coast  Line  R.  Co.  [S.  C]  58  SE  927; 
St.  Louis,  etc.,  R.  Co.  v.  Watkins  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  746,  100  SW  162;  Cole- 
man V.  Grand  Lodge  Colored  Knights  of 
Pythias  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep. 
849,  104  SW  909. 

40.  Brown  v.  Baldwin   [Wash.]  89  P  483. 

41.  Question  calling  for  conclusion  cured 
by  indefinite  answer.  Young  v.  Metropolitan 
St.   R.  Co.    [Mo.  App.]    103   SW  135.      Improper 
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rect.*3  redirect.**  and  cross-examination/^  and  to  the  order  of  taking  proof,"  the 
burden  of  proof/'  the  reception  of  affidavits  and  depositions/^  opinion  *^  and  expert 


question  cured  by  negative  answer.  Bodcaw 
Lumber  Co.  v.  Ford  [Ark.]  102  SW  896. 
Leading  question  liarmless  wiiere  answer 
was  the  same  as  to  another  question  which 
was  not  leading.  "Western  Union  Tel.  Co.  v. 
Hardison  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
248,  101  SW  541.  Question  objectionable 
as  calling  for  conclusion  harmless  where 
ansvrer  is  strictly  a  matter  of  opinion. 
Thomas  v.  Metropolitan  St.  R.  Co.,  125  Mo. 
App.  131,  lOO  SW  1121.  Overruling  objec- 
tion to  question  as  to  conversation  harmless 
where  answer  did  not  show^  what  conversa- 
tion was.  Sanders  v.  Davis  [Ala.]  44  S  979. 
Where  ansTver  did  not  disclose  any  fact  in- 
jurious to  objecting  party.  Id.  Unrespon- 
sive answer  establishing  nothing.  Tick  Wo 
v.  Underbill  [Cal.  App.]  90  P  967;  Southern 
R.  Co.  v.  Hobbs  [Ala.]  43  S  844.  Where  wit- 
ness treated  question  as  calling  for  testi- 
mony as  to  facts  and  not  his  opinion,  admis- 
sion of  answer  is  harmless.  Vannest  v. 
Murphy  [Iowa]  112  NW  236.  Where  answer 
is  competent  though  question  is  improper. 
Dickinson  v.  Pere  Marquette  R.  Co.,  148 
Mich.  4'61,  14  Det.  Leg.  N.  252,  111  NW  1078. 
Answer  showing  lack  of  knowledge  of  facts 
sought.  Simone  v.  Rhode  Island  Co.  [R.  I.] 
66  A  202. 

42.  Birmingham  R.,  Light  &  Power  Co.  v. 
Moore  [Ala.]  42  S  1024.  Where  question  is 
not  answered.  Hoskins  v.  Saunders  [Conn.] 
&6  A  7S3.  Question  withdrawn  before  an- 
swer. San  Antonio  Trac.  Co.  v.  Davis  [Tex. 
Civ.  App.]    18  Tex.  Ct.  Rep.   978,  101  SW  554. 

43.  Allowance  of  leading  questions. 
Gress  Co.  v.  Berry  [Ga.  App.]  58  SE  384; 
Pc>vereign  Camp  T\'oodmen  of  tlie  T^'r  rid  v. 
Bridges  [Ind.  T.]  104  SW  672;  Walker  v. 
Baldwin  [Md.]  68  A  25.  Arbitrarily  restrict- 
ing examination  harmle.ss  where  party  was 
not  prevented  from  introducing  material 
evidence  on  which  case  turned.  Boldenweck 
V.  Bullis  [Colo.]  90  P  634.  Leading  question 
on  rebuttal  harmless,  matter  having  been 
fully  inquired  into.  Logeman  Bros.  Co.  v. 
Prtuss  Co..   131  AVis.   122.   Ill   XW   64. 

44.  Admission  of  conclusion  on  redirect 
harmless  where  same  conclusion  was  elicited 
on  cross-examination.  Nen'valiner  v.  T^'abash 
R.  Co.  [Mo.  App.]  105  SW  21.  Erroneously 
curtailing  re-examination  of  matter  fully 
testified  to  harmless.  Beaty  v.  Hood,  229  111. 
562,  82  NE  350.  Evidence  improper  on  re- 
direct held  harmless.  Sheldon  v.  Wright 
[Vt.]    67   A   807. 

45.  Galveston,  etc.,  R.  Co.  v.  Still  [Tex. 
Civ.  App.]  18  Tex.  Ct.  Rep.  582,  100  SW  176. 
Refusal  to  allow  question  as  to  plaintiff's 
willingness  to  submit  to  physical  examina-  ! 
tion  harmless  where  defendant's  counsel  was  ' 
permitted  to  comment  upon  her  refusal  to  do 
so.  City  of  Chicago  v.  McNally,  227  111.  14, 
81  XB  23.  Refusal  to  allow  cross-examina- 
tion where  ■witness  was  afterward  allowed 
to  testify  fully  on  subject.  Kohl  v.  Bradley, 
Clark  &  Co.,  130  T^^is.  301.  110  XW  265.  Ex- 
clusion of  questions  calling  for  conclusion 
as  to  matters  regarding  which  witness  had 
fully  testified.  Gardner  v.  Waterloo  Cream 
Separator  Co.,  134  Iowa,  6,  111  NW  316.  Ad- 
mission of  irrelevant  cross-examination 
follov.-ing  a  general  examination  regarding 
same  matter  which  was  not  objected  to  held 


■  harmless.     Pelton  v.  Spider  Lake  Sawmill  & 
Lumber  Co.   [Wis.]   112  NW  29.     Exclusion  of 
I  question      on      cross-examination      harmless 
i where  further  examination   elicited  informa- 
tion   sought.     Vorhes     v.     Buchwald     [Iowa] 
112    X^W^    1105;    Antioch    Coal    Co.    v.    Rockey 
^[Ind.]    82   X'E   76.     Exclusion  of  proper  ques- 
tion   on   cross-examination    as    to    manner   of 
making    alleged     payment     harmless     where 
from    entire    record    it    appears    that    money 
i  was   paid.     X'eves   v.    Costa    [Cal.   App.]    89   P 
860.     Error    in    permitting    improper    cross- 
;  examination   harmless   where   matter  elicited 
is    subsequently    shown.     Williams    v.    Myer, 
,  150   Cal.   714,   89  P  972.     Unnecessary  restric- 
.  tion  of  cross-examination  which  did  not  pre- 
vent   party    from    introducing    material    evi- 
dence on   which   case   turned  harmless.     Bol- 
,  denweck    v.    Bullis     [Colo.]     90    P    634.     Un- 
,  responsive    answer    to    immaterial    question 
I  on      cross-examination      harmless.     City      of 
Chicago    V.    McNally,    227    111.    14,    81    NE    23. 

46.  Error  In  reopening  case  harmless 
^  where  only  evidence  offered  by  defendant 
'  was     after    case     was     i*eopened    and    where 

that  introduced  by  plaintiff  was  immaterial. 
Purcell  Cotton  Seed  Oil  Mills  v.  Bell  [Ind.  T.] 
:  104    SW     944.      Limitation     on    purposes    for 
j  which      evidence      introduced      out     of     order 
might    be    considered,     harmless.      Griffin    v. 
Working   Woman's   Home   Ass'n    [Ala.]    44    S 
i  605.      Admitting  evidence  out   of  or  ler  harm- 
;  less.      Butte    Consol.    Min.    Co.    v,    Barker.    35 
'  Mont.    327,    89   P    302.      Allowing    plaintiff    to 
introduce  further  proof  after  resting,   harm- 
less.     Brockmiller    v.    Industrial    Works,    148 
Mich.    642,    14   Det.    Leg.   X.    336,   112    X^W   688. 
'  Admission  of  evidence  in  rebuttal  which  was 
'  excluded  when  offered  in  chief  held  harmless, 
complaining   party    not   having   requested   an 
opportunity    to    introduce    further    evidence. 
In    re    Hendershott's    Estate,    134    Iowa,    320, 
111  X'W  969. 

47.  See   8  C.  L.   19. 

48.  Refusal  to  permit  reading  of  deposi- 
tion containing  nothing  beneficial  to  party's 
case    harmless.      Morehead's    Trustee    v.    An- 

,  derson,  30  Ky.  L.  R.  1137,  100  SW  340.  Er- 
roneous admission  of  deposition  containing 
m.erely  cumulative  testimony  harmless. 
O'Keefe  v.  United  Ry.'s  Co.  [Mo.  App.]  101 
SW  1144. 

49.  Atlantic  &  B.  R.  Co.  v.  Cordele,  128 
Ga.  293,  57  SE  493.  Admission  of  conclusion 
as  to  amount  due  for  services  rendered  harm- 
less where  it  was  only  a  matter  of  computa- 
tioa.  Milhollen  v.  McDonald  &  M.  Mfg. 
Co.  [Iowa]  112  X'W  812.  Exclusion  of  testi- 
monj-  as  to  weight  of  hitching  weight  as 
conclusion  harmless  where  defect  claimed 
was  in  strap  attached  to  it.  Barry  v.  Kur- 
shan,  103  XTS  120.  Admission  of  nonexpert 
testimony  as  to  possibility  of  guarding  dan- 
gerous inacbinery  held  harmless.  Roy  Lum- 
ber Co.  V.  Donnelly  [Ky.]  103  SW  255.  Ques- 
tion as  to  what  would  be  required  to  make 
place  safe  harmless,  though  master  was 
obliged  to  use  only  ordinary  care  to  make 
it  safe.  Spencer  v.  Bruner  [Mo.  App.]  103 
S\\'  578.  Opinion  evidence  constituting  mere 
argument  from  undisputed  facts.  Castner 
Electrolytic  Alkali  Co.  v.  Davies  [C.  C.  A.] 
154  P  938.  Exclusion  of  opinion  harmless 
tvhere    facts    from    which    jury    could    draw 
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testimony,^"  admission  of  secondary  evidence/^  and  rulings  on  motions  io  strike 
evidence,^^  are  cited  below.  A  few  illustrative  cases  wherein  errors  respecting  evi- 
dence have  been  held  prejudicial  are  collected.^^     Improper  argument,^'*  or  conduct 


proper  inferences  -were  before  them.  Cum- 
berland Tel.  &  T.  Co.  V.  Graves'  Adm'x  [Ky.] 
104  SW  356.  Error  in  admitting-  opinion 
harmless  where  facts  on  whicli  it  is  based 
are  also  stated.  Illinois  So.  R.  Co.  v.  Hamill, 
226  111.  88,  80  NE  745;  Bolen-Darnall  Coal 
Co.  V.  Williams  [Ind.  T.]  104  SW  867;  Church- 
ill V.  Mace,  148  Mich.  456,  111  NW  1034;  Co- 
lumbia Box  &  Lumber  Co.  v.  Brown  [C.  C.  A.] 
156  P  459.  Admission  of  conclusion  harm- 
less where  witness  had  been  permitted  to 
answer  same  conclusion  without  objection. 
Doyle  V.  Eschen  [Cal.  App.]  89  P  836.  Ad- 
mission of  conclusion  as  to  possibility  of 
hearing  signals  liarmless  where  witness 
testified  that  he  did  not  hear  them.  Chesa- 
peake &  O.  R.  Co.  V.  Perkins  [Ky.]  105  SW 
148.  Admission  of  conclusion  harmless  where 
matter  elicited  is  shown  by  other  competent 
evidence.  Brunswick-Balke  Collender  Co.  v. 
Northern  Assur.  Co.  [Mich.]  14  Det.  Leg.  N. 
651,  113  NW  1113.  Admission  of  conclusion 
as  to  authority  of  agent  where  other  evidence 
showed  its  existence.  Kohl  v.  Bradley,  Clark 
&  Co.,  130  Wis.  301,  110  NW  265.  Error  in 
admitting  opinion  as  to  direction  of  wind 
produced  by  explosion  harmless,  as  same 
was  manifest.  Bolen-Darnall  Coal  Co.  v. 
Williams  rind.  T.]  1U4  SW  SG'7.  Admission 
of  self-evident  conclusion  harmless^,  all  facts 
being  in  evidence.  Farnsworth  v.  Union 
Pac.  Coal  Co.  [Utah]  89  P  74.  Admission  of 
conclusion  of  witness  harmless  where  shown 
to  be  true.  Marquette  Cement  Mfg.  Co.  v. 
Williams,  230  111.  26,  82'  NE  424.  Admission 
of  conclusion  harmless  in  view  of  other  evi- 
dence sliowing  probable  trutli  thereof.  Hodd 
V.  Tacoma  [Wash.]  88  P  842.  Admission  of 
conclusion  as  to  ownership  harmless  where 
aside  from  question  of  conveyance  being 
fraudulent  ownership  was  conceded.  Seiv- 
ert  V.  Galvin  [Wis.]  113  NW  680.  Rejection 
of  opinion  evidence  as  to  matters  of  common 
knowledge  or  bearing  only  remotely  on  is- 
sues litigated.  Gallaway  v.  Massee  [Wis.] 
113  NW  1098.  Admission  of  conclusion  on 
nncontro  verted  issue  liarmless.  Chew  v. 
Jackson  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
678,  102  SW  427;  Gulf,  etc.,  R.  Co.  v.  Rogers 
[Tex.  Civ.  App.]   18  Tex.  Ct.  Rep.  197,  102  SW 

7?r9. 

50.  Excluding  hypothetical  question  harm- 
less where  party  had  benefit  of  wit- 
ness' opinion  in  answer  to  other  questions. 
Southern  R.  Co.  v.  Cunningham  [Ala.]  44  S 
658.  Improper  hypothetical  question  harm- 
less, evidence  elicited  thereby  being  estab- 
lished by  other  competent  testimony. 
O'Keefo  V.  United  Rys.  Co.  [Mo.  App.] 
101  SW  1144.  Improper  hypothetical  ques- 
tion harmlesis  where  answer  would  not 
have  been  different  had  question  been  cor- 
rect. Rogers  v.  Mexico  City  Banking  Co. 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  853,  103 
SW  4'61.  Where  question  and  answer 
showed  that  expert  only  testified  that  inju- 
ries resulted  from  some  such  violence  as 
that  suffered  by  plaintiff,  there  being  no 
dispute  but  that  injuries  resulted  from  acci- 
dent alleged,  admission  is  liarmless.  Mo- 
Govern  v.  Interurban  R.  Co.  [Iowa]  111  NW 
412.     Admission  of  expert's  conclusion  as  to 


amount  of  diminution  in  value  harmless. 
Hempstead  v.  Salt  Lake  City  [Utah]  90  P 
397.  Failure  to  qualify  expert  harmless 
where  facts  testified  to  by  him  are  shown  to 
be  true.  Hedges  v.  Metropolitan  St.  R.  Co., 
125  Mo.  App.  583,  102  STV  1086.  Where  ex- 
pert had  been  qualified  to  testify  as  to  value 
of  land,  exclusion  of  question  as  to  his 
knowledge  of  local  values  held  harmless. 
Ranck  v.  Cedar  Rapids,  134  Iowa,  563,  111 
NW  1027.  Evidence  held  merely  descriptive 
and  not  prejudicial  as  an  attempt  to  get  non- 
expert testimony  before  jury.  Listman  Mill 
Co.  V.  Miller,  131  Wis.  393,  111  NW  496.  Med- 
ical testimony  claimed  to  be  speculative  held 
harmless.  Chicago  Union  Trac.  Co.  v.  Er- 
trachter,   22'8   111.   114,  81  NE  816. 

51.  Secondary  evidence  of  letter,  contents 
of  which  were  in  another  letter  received  in 
evidence,  harmless.  Murphy  v.  American 
Can  Co.  [Md.]  67  A  17.  Admission  of  sec- 
ondary evidence  where  adverse  party  liad 
already  proved  contents  of  writing.  Indiana 
Match  Co.  V.  Kirk,  118  111.  App.  102.  Admis- 
sion of  secondary  evidence  without  laying 
foundation  harmless  where  same  was  im- 
material. First  Nat.  Bk.  v.  Carroll,  35 
Mont.  302,  88  P  1012.  Copy  of  deposition 
taken  on  former  trial  held  harmless.  Miller 
V.  Canton,  123  Mo.  App.  32'5,  100  SW  571, 
Permitting  copy  properly  introduced  to  re- 
main in  evidence  after  introduction  of  orig- 
inal, harmless.  St.  Louis,  etc.,  R.  Co.  v. 
White  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  664, 
103  SW  673.  Admission  of  secondary  evi- 
dence as  to  matters  not  in  dispute  harm- 
less.    Kepner  v.  Ford  [N.  D.]  Ill  NW  619. 

53.  Refusal  to  strike  out  interrogatories 
where  facts  shown  thereby  were  proved  by 
other  competent  evidence.  State  v.  Co- 
operative Homebuilders  [Wash.]  91  P  953. 
Refusal  to  strike  out  conclusion  that  car 
was  running  at  an  "unpardonable  rate" 
harmless  where  it  was  conceded  that  car 
had  escaped  control  and  was  running  at 
a  dangerous  rate.  Kline  v.  Santa  Barb.'ira 
Consol.  R.  Co.,  150  Cal.  741,  90  P  125.  Re- 
fusal to  strike  answer  as  not  responsive 
held  without  prejudice  where  it  was  a  mere 
repetition  of  evidence  which  had  been 
properly  admitted.  Coffey  v.  Omaha  &  C. 
B.  St.  R.  Co.  [Neb.]  112  NW  589.  Refusal 
to  strike  out  answer  as  speculative  harm- 
less in  liglit  of  other  testimony  of  same 
witness  showing  that  matters  referred  to 
were  reasonably  certain  to  occur.  City  of 
Chicago  v.  Jarvis,  226  111.  614,  80  NE  1079. 
Striking  out  answer  of  witness  harmless 
where  defendant  was  afterward  allowed  to 
testify  to  same  matter.  King  v.  Zell  [Md.] 
66  A  279.  Striking  out  immaterial  evidence 
harmless.  Hade  Bros.  v.  Milliken  [Cal. 
App.]  90  P  365;  Sarchfield  v.  Hayes  [Iowa] 
112   NW   1100. 

53.  Admission  of  requisition  by  claim 
agent  to  superintendent  for  inlformation 
regarding  accident.  Weinsteln  v.  Interur- 
ban St.  R.  Co.,  52  Misc.  468,  102  NYS  512. 
Evidence  that  building  inspector  who  had 
approved  defective  wall  was  member  of 
defendant  corporation  which  owned  It. 
Kupfersmith    v.    Hopper,    106    NYS    797.     Ad- 
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of  counsel/^  or  party,^^  or  interference  with  the  right  to  open  and  close,"  may  be 
disregarded  if  without  material  effect  on  the  result.  The  same  is  true  of  remarks 
by  the  court.^^     Error  in  instructing  the  jury  or  refusing  to  do  so  is  ground  for  re- 


mission of  writing's  incompetent  under 
pleading'  is  not  rendered  harmless  because 
portion  of  them  were  competent  for  an- 
other   purpose.     In    re    Boyes'    Estate    [Cal.j 

90  P  454.  Evidence  inadmisfsible  under 
pleadings.  Naug-hton  v.  Laclede  Gaslignt 
Co.,  123  Mo.  App.  192,  I'OO  SW  1104.  Ad- 
mission of  marg-inal  satisfaction  of  chat- 
tel mortgage  withouit  showing  authority 
of  officer  making  it.  "Wilson  v.  Johnson 
[Ala.]  44  S  539.  Improper  admission  of  mar- 
riage license  where  leg'ality  of  marriage 
was  in  Issue.  Smallwood  v,  Kimball  [Ga.] 
58  SE  640.  Admission  of  evidence  under 
issue   not  tendered.     Ilfeld  v.   Ziegler   [Colo.] 

91  P  825.  In  action  for  personal  injuries, 
admission  of  evidence  that  defendant  ivas 
a  "trust."  Crainmond  v.  International 
Paper  Co.,  116  App.  Div.  39,  101  NYS  363. 
In  action  for  libel,  evidence  of  writing'  of 
libelous  letters  to  others.  Price  v.  Clapp 
[Tenn.]  105  SW  864.  Admission  of  privi- 
Ic-g'ed  communications  containing-  admissions. 
Hardy  v.  Martin,  150  Cal.  341,  89  P  111. 
Admission  of  offer  of  compromise.  Whitney 
v.  Cleveland  [Idaho]  91  P  176.  Admission  of 
offer  of  compromise  where  amount  of  loss 
was  one  of  the  principal  issues.  Cullen  v. 
Insurance  Co.  of  North  America  [Mo.  App.] 
1C4  SW   117. 

Exclusion  of  corroborative  evidence 
where  testimony  conflicted.  Hansen  v. 
Kline  [Iowa]  113  NW  504.  Exclusion  of 
evidence  tending  to  establish  plea  of  limi- 
tations interposed  against  claim  of  inter- 
veners. Kirby  v.  Hayden  [Tex.  Civ.  App.] 
99  SW  746.  Exclusion  of  evidence  that 
witness  had  a  pecuniary  interest  in  suit 
as  attorney  on  contingent  fee  prejudicial, 
though  jury  knew  he  vtels  counsel  for 
plaintiff  in  the  action.  Pecos  River  R.  Co. 
V.  Harrington  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  67.  99  SW  1050. 

54.  See  Arg-ument  and  Conduct  of  Coun- 
sel, 9  C.  L.  239.  Chicago  &  G.  T.  R.  Co.  v. 
Smith,  124  111.  App.  627;  Major  v.  Brewster, 
148  Mich.  623,  14  Det.  Leg.  N.  323,  112  NW 
490;  McGinnis  v.  Rigby  Printing  Co.,  122 
Mo.  App.  277,  99  SW"  4;  Harless  v.  South- 
west Mo.  Elec.  R.  Co.,  123  Mo.  App.  22,  99 
SW  793;  McArthur  v.  Kansas  City  El.  R. 
Co.,  123  Mo.  App.  503,  100  SW  62;  Duer- 
ler    Mfg.    Co.    v.    Eichhom    [Tex.    Civ.    App.] 

99  SW  715.  Houston  &  T.  C.  R.  Co.  v. 
Davis    [Tex.  Civ.   App.]    17   Tex.  Ct.  Rep.   662, 

100  SW  1013.  Allusion  to  change  inappli- 
cable to  pending  case  enlarging  recovery 
for  wrongful  death  harmless.  Chicago  City 
R.  Co.  V.  Strong,  230  111.  58,  82  NE  335. 
Referring  to  witness  in  conjunction  with 
statement  that  certain  evidence  was  made 
for  him  harmless.  Id.  Statement  that 
thousands  of  men  lose  their  lives  annually 
by  reason  of  negligence  of  railroads  inore 
than  in  -war  between  Russia  and  Japan 
harmless.  Louisville  &  A.  R.  Co.  v.  Wil- 
son, 30  Ky.  L.  R.  734,  99  SW  634.  State- 
ment that  two  juries  had  found  in  same 
way  on  certain  issues  harmless  in  view  of 
denial  by  trial  judge  and  opposing  counsel. 
Meyer  Bros.  Drug  Co.  v.  Madden,  Graham 
&  Co.   [Tex.   Civ.  App.]   17   Tex.  Ct.  Rep.   908, 


99  SW  723.  Improper  argument  on  question 
of  damages  harmless  in  view  of  previous 
correct  instruction.  St.  Louis,  etc.,  R.  Co. 
V.  Smith  [Ark]  100  SW  884.  Improper 
s.tatement  harmless  where  withdrawn  on 
objection.  San  Antonio  Trac.  Co.  v.  Davis 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  978,  101 
SW  554.  That  it  Is  easier  to  copy  hand- 
writing with  a  pencil  than  with  a  pen  held 
a  mere  appeal  to  experience  of  jury.  Foss 
V.  Smith,  79  Vt.  434,  65  A  553.  Statement 
that  plaintiff's  counsel  had  admitted  plain- 
tiff was  a  knave.     Id. 

Held  prejudicial:  Comment  of  counsel  upon 
evidence  excluded  coupled  with  failure  of 
court  to  charge  jury  to  disregard  same  held 
prejudicial.  Hanstad  v.  Canadian  Pac.  R, 
Co.  [Wash.]  87  P  832.  Statement  that  mem- 
ber of  court  of  appeals  would  approve  ver- 
dict for  twice  amount  sued  for  because  he 
was  a  Confederate  soldier  held  prejudicial. 
San  Antonio  Trac.  Co.  v.  Lambkin  [Tex.  Civ. 
App.]    18   Tex.  Ct.  Rep.   382,   99   SW  574. 

55.  Statement  by  counsel  that  he  wished 
to  refresh  memory  of  witness  and  that  her 
memory  was  not  good  harmless.  Walker 
V.  Walker  [R.  I.]  67  A  519.  Reading  rules 
of  railway  company  where  one  was  same  as 
a  rule  put  in  evidence  and  the  other  had 
no  bearing  on  issue  harmless.  Minot  v. 
Boston,  etc.,  R.  Co.  [N.  H.]  66  A  825.  Re- 
peatedly asking  same  question  after  exclu- 
sion held  harmless.  St.  Louis,  etc.,  R.  Co. 
V.  Knowles  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  83.  99  SW  867.  Placing  certain  mem- 
oranda on  face  of  instructions  inadvertently 
harmless  where  most  of  them  were  mean- 
ingless. Russell  V.  Quincy,  etc.,  R.  Co.,  125 
Mo.  App.  441,  102  SW  613.  Controversy  be- 
tween counsel  as  to  reading  decision  of 
supreme  court  to  jury  harmless  where 
same  was  not  read.  Mooney  v.  Seattle,  R. 
&-    S.    R.    [Wash.]    92    P    408. 

56.  Merely  conversing  with  jurors  and 
laughing  at  their  insipid  jokes  held  not  to 
require  reversal.  McGraw  v.  O'Neil,  123 
Mo.  App.   691,   101   SW   132. 

57.  Denial  of  right  to  open  and  close 
harmless  where  trial  is  before  court  on  law 
and  fact.  Poole  v.  Johnson  [Ky.]  101  SW 
955. 

58.  Midland  Valley  R.  Co.  v.  Hamilton 
[Ark]  104  SW  540;  First  Nat.  Bk.  v.  Toe- 
man,  17  Okl.  613,  90  P  412;  Byron  v.  Eastern 
Coal  Co.  [R.  I.l  67  A  447:  McGo-wan  v. 
Watertown,  130  Wis.  555,  110  NW  402.  Ad- 
monition to  witness  while  on  stand  but 
rot  in  presence  or  hearing  of  jury  harm- 
less. Zink  V.  Lahart  [N.  D.]  110  NW  931. 
Remark  in  overruling  objection  that  ques- 
tion was  incompetent  harmless,  the  ques- 
tion being  in  fact  Incompetent.  Arkansas 
&  L.  R.  Co.  V.  Stroude  [Ark.]  100  SW  7&0. 
Remark  of  court  tliat  he  would  consider 
certain  documents  in  evidence  harmless 
where  they  were  not  read  to  jury.  Ham- 
mond V.  Decker  [Tex.  Civ.  App.]  18  Tex. 
CI.    Rep.    556,    102   SW    453. 

Held  prejudicial:  Expression  of  opinion 
as  to  evidence.  Central  of  Georgia  R.  Co. 
V.  Augusta  Brokerage  Co.    [Ga.  App.]    58   SE 
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versal  wlieii  tlie  juiy  lias  been  misled  or  it  was  efficient  to  the  result  declared  in  the 
verdict/^  and  not  otherwise.""     The  verdict  and  findings  may  indicate  whether  an 


904.  Remark  of  court  in  ruling  on  evi- 
dence that  same  was  not  very  material  nor 
entitled  to  much  weight.  Schneider  v. 
Great   Northern    R.   Co.    [Wash.]    91   P   565. 

59.  Denver  &  R.  G.  R.  Co.  v.  Gannon 
[Colo.]  90  P  S53:  Atlanta,  etc.,  R.  Co.  v. 
McManus,  1  Ga.  App.  302,  58  SE  258;  Indian- 
apolis  Trae.   &  T.   Co.   v.   Richey    [Ind.   App.] 

80  NE    170;    Atkinson    v.    Maris    [Ind.    App.] 

81  NE  745;  Reliance  Mfg.  Co.  v.  Langley 
[Ind.  App.]  82  NE  114;  Reynolds  v.  Taylor. 
144  N.  C.  165,  56  SE  871;  Western  Union 
Tel.  Co.  V.  De  Andrea  [Tex.  Civ.  App.]  IS 
Tex.  Ct.  Rep.  11,  100  SW  977;  Texas  &  P.  R. 
Co.  V.  Stoker  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  998,  103  SW  1183.  Error  in  instruc- 
tion is  ground  for  reversal  notwithstand- 
ing existence  of  other  grounds  upon  which 
verdict  might  be  based.  Cole  v.  Blue  Ridge 
R.  Co.,  75  S.  C.  156,  55  SE  126.  Instruction 
assuming  truth  of  disputed  facts.  Thomp- 
son V.  Fitzgerald  [Tex.  Civ.  App.]  19  Tex. 
Ct.  Rep.  967,  105  SW  334.  Submission  of 
court  not  sustained  by  evidence  prejudicial 
where  it  does  not  appear  on  what  count 
verdict  was  rendered.  Wilmington  Star 
Min.  Co.  V.  Fulton,  205  U.  S.  60,  51  Law.  Ed. 
708.  Refusal  to  instruct  on  issue  presented 
by  evidence.  Stukey  v.  Rissinger,  31  Pa. 
Super.  Ct.  3.  Instruction  in  eminent  domain 
proceeding  that  special  benefits  could  not  be 
set  off  against  damage  to  land  not  taken 
where  evidence  tended  to  show  such  bene- 
fits. Peoria,  B.  &  C.  Trac.  Co.  v.  Vance, 
225  111.  270,  80  NE  134.  Instruction  sub- 
mitting construction  of  lea.se  to  jury  held 
prejudicial  though  inadvertent.  Erie  Craw- 
ford Oil  Co.  V.  Meeks  [Ind.  App.]  81  NE  518. 
Under  Acts  1903,  p.  338,  c.  193,  failure  to 
give  instructions  in  writing  constitutes  re- 
versible  error.     Molt   v.    Hoover    [Ind.   App.] 

82  NE  535.  Authorizing  jury  to  find  rati- 
fication by  principal  if  shown  that  he  had 
actual  or  constructive  notice.  Heinzerling 
V.  Agen  [Wash.]  90  P  262.  Instruction  not 
based  on  evidence.  Chadister  v.  Baltimore 
&  O.  R.  Co.  [W.  Va.]  59  SE  523.  Refusal 
to  charge  in  action  for  wrongful  death  that 
amount  of  insurance  collected  on  decedent's 
life  was  not  to  be  considered  in  determin- 
ing his  savings.  Nevers  Lumber  Co.  v. 
Fields  [Ala.]  44  S  81.  Error  in  submitting 
issue  not  made  by  pleadings.  Kampmann 
V.  McCormick  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  588,  99  SW  1147.  Contradictory  in- 
structions. McCurry  v.  Hawkins  [Ark.]  103 
SW  600.  Instruction  on  damages.  Gibler  v. 
Terminal  R.  Ass'n  [Nev.]  101  SW  37.  Fail- 
ure to  define  words  "remote,"  "actual,"  and 
"speculative"  in  instruction  on  damages 
prejudicial.  First  Nat.  Bk.  v.  Carroll,  35 
Mont.    302,    88   P   1012. 

«M>.  West  Pra,tt  Coal  Co.  v.  Andrews 
[Ala.]  43  S  348;  Birmingham  Rolling  Mill 
Co.  V.  Myers  [Ala.]  43  S  492;  Louisville  & 
N.  R.  Co.  V.  Sherrell  [Ala.]  44  S  631;  De 
Amado  v.  Friedman  [Ariz]  89  P  588;  Ar- 
kansas Mut.  Fire  Ins.  Co.  v.  Claiborne 
[Ark.]  100  SW  751;  Miller  v.  Fireman's 
Fund  Ins.  Co.  [Cal.  App  ]  92  P  332;  Daniels 
V.  Johnston  [Colo.]  89  P  811;  Penn  Mut. 
Life  Ins.  Co.  v.  Ornauer  [Colo.]  90  P  846; 
Jackson  v.  Citizens'   Bk.  &  Trust  Co.    [Fla] 


44  S  516;  Overstreet  v.  Nashville  Lumber 
C&..  127  Ga.  458,  56  SE  650:  Stern  v.  Brad- 
ner  Smith  &  Co.,  225  111.  430,  80  NE  307; 
Village  of  Palestine  v.  Siler,  225  111.  630,  80 
NE  345;  St.  Louis  Merchants'  Bridge  Ter- 
minal Ry.  Ass'n  v.  Schultz,  226  111.  409.  80 
NE  879;  Chicago  Consol.  Trac.  Co.  v.  Ma- 
honey,  230  III.  562,  82  NE  868;  Hancheft  v. 
Haas,  125  111.  App.  Ill,  afd.  219  111.  546,  76 
NE  845;  Kluge  v.  Crank,  127  111.  App.  39; 
Molt  V.  Hoover  [Ind.  App.]  81  NE  221; 
Schaefer  v.  Anchor  Mut.  Fire  Ins.  Co.,  133 
Iowa,    205,    110    NW    470;    Tiller    v.    Chicago, 

B.  &  Q.  R.  Co.  [Iowa]  112  NW  631;  Heath  v. 
Hagan  [Iowa]  113  NW  342;  Wilson's  Adm'r 
V.  Wilson,  30  Ky.  L.  R.  695,  99  SW  319; 
Westerfield  v.  McDonald,  30  Ky.  L.  R.  1034, 
100  SW  230;  Trabue  v.  Todd  County  [Ky.] 
102  SW  309;  Owensboro  City  R.  Co.  v.  Rob- 
ertson [Ky.]  104  SW  707;  Henry  v.  Manis- 
tique  Iron  Co.,  174  Mich.  509,  14  Det.  Leg. 
N.  35,  111  NW  79;  Brady  v.  Kansas  City, 
etc.,  R.  Co.,  206  Mo.  509,  102  SW  978;  Hax 
V.  Quincy,  etc.,  R.  Co..  123  Mo.  App.  172,  100 
SW  693;  Haven  v.  Tartar,  124  Mo.  App.  691, 
102  SW  21;  German  Nat.  Bk.  v.  Laflin  [Neb] 
111  NW  578;  Christensen  v.  Floriston  Pulp 
&  Paper  Co.  [Nev.]  92  P  210;  Ware  v.  Gua- 
temalan &  Mexican  Mahogany  &  Export  Co., 
104  NYS  520;  Kuhl  v.  Suprem'e  Lodge  Select 
K.  &  L.,  18  Okl.  383,  89  P  1126;  Love  v. 
Turner  [S.  C]  59  SE  529;  Harbert  v.  At- 
lanta etc.,  R.  Co.  [S.  C]  59  SE  644;  Lowry 
V.  Southern  R.  Co,  117  Tenn.  507,  101  ST^' 
1157;  Carrera  v.  Dibrell  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  587,  95  SW  628;  International 
&  G.  N.  R.  Co.  v.  Elder  [Tex.  Civ.  App.]  18 
Tex.    Ct.    Rep.    90,    99    SW   856;   Houston   &    T. 

C.  R.  Co.  V.  Anglin  [Tex.  Civ.  App.]  17  Tex. 
Ct.  Rep.  714,  99  SW  897;  Oliver  v.  Grant 
[Tex.  Civ.  App.]  100  SW  1022;  Gilmore  v. 
Houston  Elec.  Co.  [Tex.  Civ.  App.]  19  Tex. 
Ct.  Rep.  436,  102  SW  168;  Texas  &  N.  O.  R. 
Co.  V.  Scarborough  [Tex.  Civ.  App.]  19  Tex. 
Ct.  Rep.  828,  104  SW  408;  Merryman  v.  Hoo- 
ver [Va.]  59  SE  483;  Duteau  v.  Seattle  Elec. 
Co.  [Wash.]  88  P  755;  Johnston  v.  Chicago, 
etc.,  R.  Co.,  130  Wis.  492,  110  NW  424;  Mon- 
tana Min.  Co.  V.  St.  Louis  Min.  &  Mill.  Co.  [C. 
C.  A.]  147  F  897.  Instruction  erroneously 
stating  time  at  which  value  of  converted 
goods  should  be  taken  where  no  showing 
of  different  value  at  correct  time.  Pearne 
v.  Coyne,  79  Conn.  570,  65  A  973.  Directing 
asses.sment  of  value  as  of  a  certain  date 
when  value  was  the  same  as  on  the  correct 
date.  St.  Louis,  etc.,  R.  Co.  v.  Stewart,  201 
Mo.  491,  100  SW  583.  Improper  instruction 
on  right  to  disregard  testimony  of  im- 
peached witness  harmless  where  there  was 
no  such  contradiction  as  would  lead  jury 
to  believe  that  witness  had  been  impeached. 
Chicago  City  R.  Co.  v.  Ryan.  225  111.  287.  80 
XE  116.  Refusal  of  instruction  on  existence 
of  defect  for  such  a  time  as  to  charge 
others  with  knowledge  where  it  was  shown 
that  plaintiff  did  not  have  knowledge  there- 
of. Cleveland,  etc.,  R.  Co.  v.  Schneider 
[Ind.  App.]  80  NE  985.  Instruction  requir- 
ing jury  to  assess  value  of  "defendants'  in- 
terest" in  certain  property  harmless  where 
evidence  showed  title  in  defendants.  Enno- 
Sundcr  Mineral  Water  Co.  v.  Fishman    [Mo. 
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App.]  104  SW  1156.  Instruction  submitting 
question  wlaetlier  child  iras  sui  juris  liarni- 
less  where  it  was  shown  that  cliild  exercised 
due  care.  Indianapolis  Trac.  &  T.  Co.  v. 
Beckman'  [Ind.  App.]  81  NE  S2.  Instruc- 
tion as  to  damag-es  not  limited  so  as  to  ap- 
ply only  to  physical  injury  sustained  by 
plaintiff  held  harmless.  Keokuk  &  Hamil- 
ton Bridge  Co.  v.  Wetzel,  228  111.  253,  81 
NB  864.  Instruction  on  preponderance  of 
evidence  omitting  number  of  witnesses  as 
an  element  harmles.s.  Elgin.  J.  &  E.  R.  Co. 
V.  Lawlor,  229  111.  621,  82  NE  407.  Error  in 
instruction  as  to  presumption  of  receipt  of 
letter  harmless  ■i^rhere  shown  that  letter  was 
received.  Westbrook  v.  Reeves  &  Co.,  1,33 
Iowa,  655,  111  NW  11.  Instruction  on  weight 
of  expert  testimony.  Madden  v.  Saylor,  133 
Iowa,  699,  111  NW  57.  Instruction  that 
evidence  of  one  party  tended  to  provf  cer- 
tain facts  and  tliat  of  the  other  the  con- 
trary, if  error,  is  harmless.  Pelton  v.  Spi- 
der Lake  Sawmill  &  Lumber  Co.  [Wis.]  112 
NW  29.  Emphasizing  facts  which  might  be 
taken  into  consideration.  In  re  Kah's  Es- 
tate [Iowa]  113  NW  563.  Allowing  dam- 
ages for  breach  of  rental  contract  for  in- 
correct period  but  of  substantially  same 
length  harinless.  Munson  v.  James  Smith 
Woolen  Mach.  Co.,  118  App.  Div.  39S,  103 
NYS  502.  Where  upon  withdrawal  of  im- 
peachment court  instructs  jury  to  disregard 
same,  omission  in  written  charge  to  repeat 
instruction  to  disregard  is  harmless.  GuUi- 
ford  v.  McQuillen,  75  Kan.  454,  89  P  927. 
Modification  making  instruction  neitiier  bet- 
ter nor  worse.  Kimball  v.  Salt  Lake  City 
[Utah]  90  P  395.  Instruction  not  to  draw 
inferences  from  absence  of  witnesses  where 
there  was  no  evidence  that  absent  witnesses 
were  under  control  of  either  party.  Curtin 
V.  Clear  Lake  Lumber  Co.  [Wash.]  91  P  956. 
Reading  statute  covering  cause  of  action 
without  amendment  harmless  where  latter 
had  no  reference  to  the  particular  case. 
Barksdale  v.  Seaboard  Air  Line  R.  [S.  C] 
56  SE  906.  That  receipt  by  mail  was  pre- 
sumptive evidence  of  acceptance  where  ac- 
ceptance was  otherwise  proved.  Holder  v. 
Prudential  Ins.  Co.  [S.  C]  57  SE  853.  In 
action  against  carrier,  time  for  fixing  value 
of  undelivered  goods.  Atlantic  Coast  Line 
R.  Co.  V.  Goodwin,  1  Ga.  App.  351,  57  SE 
1070.  Instruction  that  books  shown  to  have 
been  locked  in  safe  would  be  presumed  to 
have  remained  there  until  removed  harm- 
less, since  it  ■was  manifestly  true.  McMil- 
lan V.  Insurance  Co.  [S.  C]  58  SE  1020. 
Refusal  of  unnecessary  instruction.  South- 
ern R.  Co.  V.  Taylor  [Ala.]  42  S  625.  Where 
in  directing  verdict  for  plaintiff  in  action 
for  breach  of  contract  court  did  not  take 
a  particular  breach  into  consideration,  re- 
fusal of  instruction  thereon  held  harmless. 
Boulware  v.  Crohn,  122  Mo.  App.  571,  99 
SW  796.  Submission  of  issue  as  to  per- 
manency of  injury.  Galveston,  etc..  R.  Co. 
V.  Gracia  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
574,  100  SW  198.  Liability  of  city  for  de- 
fective drains.  Campbell  v.  Vanceburg,  30 
Ky.  L.  R.  1340.  101  SW  343.  Failure  to  de- 
fine a  "lawful  fence"  where  complaining 
party  did  not  attempt  to  prove  that  fence 
in  question  was  a  lawful  fence.  Ayers  v. 
St.  Louis,  etc.,  R.  Co.  [Mo.  App.]  101  SW  689. 
Instruction  held  not  prejudicial  as  enlarging 
issues  where  based  on  evidence  admitted 
without    objection.     Bussell    v.    Quincy,    etc., 


R.  Co.,  125  Mo.  App.  441,  102  S"«'  613.  Al- 
lowing recovery  on  quantum  meruit  though 
pxpi-ess  contract  was  relied  on.  Runyan  v. 
Punxsutawney  Drill.  &  Contr.  Co.  [Ky.]  102 
SW  854.  Error  in  modifying  instruction  a3 
to  insignificant  injury  held  harmless.  Smith 
V  Chicago  &  A.  R.  Co.  [Mo.  App.]  105  SW 
10.  Modification  of  instruction  on  assump- 
tion of  risk.  Receivers  of  Kirby  Lumber 
Co.  V.  Poindexter  [Tex.  Civ.  App.]  19  Tex. 
Ct.  Rep.  513,  103  SW  439.  Extent  of  recov- 
ery. St.  Louis,  etc.,  R.  Co.  v.  Snell  [Ark.] 
100  SW  67;  Schofield  v.  Little  [Ga.  App.] 
58  SE  666.  Degree  of  care  on  crossing 
railroad.  Osteen  v.  Southern  R.,  Carolina 
Division  [S.  C]  57  SE  196.  Instruction  on 
willfulness.  Hull  v.  Seaboard  Air  Line  R. 
rs.  C]  57  SE  28.  Due  care.  Zarnik  v.  C. 
Reiss    Coal    Co.    [Wis.]    113    NW    752. 

Conflicting;  instructions:  Erroneous  con- 
flict of  instructions  is  harmless  where  there 
is  no  evidence  warranting  giving  of  one  of 
the  instructions  creating  conflict.  Brusseau 
V.  Lower  Brick  Co.,  133  Iowa,  245,  110  NW 
577. 

Misstatements:  Misstatement  of  facts. 
Houston  Lighting  Power  Co.  v.  Hooper 
[Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  410,  102 
SW  133.  Mistake  in  stating  holding  of  su- 
preme court  on  former  appeal.  Weaver  v. 
Richards  [Mich.]  14  Det.  Leg.  N.  617,  113 
NW  867.  Inadvertent  misstatement  of  age 
of  child  in  action  for  its  death.  Illinois 
Cent.  R.  Co.  v.  Warriner,  229  111.  91,  82  NE 
246. 

Technical  iuaccur:icies  and  informal  de- 
fects: In  action  for  injuries  received  from 
object  kicked  from  train,  instruction  insert- 
ing word  "thrown"  in  connection  Tvith 
"kicked"  harmless.  Maysville  &  B.  S.  R. 
Co.  V.  Willis  [Ky.]  104  SW  1016.  Use  of 
term  "proper  care"  in  instruction  on  due 
care.  Randolph  v.  Metropolitan  St.  R.  Co., 
125  Mo.  App.  620,  102  SW  1085.  Use  of 
word  "plaintiit"  instead  of  "defendant." 
Jumper  v.  Dobson,  127  Ga.  544,  56  SE  514. 
Mere  verbal  error.  Snyder  v.  Stribling,  IS 
Okl.  168,  89  P  222.  Mere  want  of  precision 
in  an  instruction  is  not  prejudicial  except 
in  connection  with  refusal  of  requested  more 
definite  instruction.  Pelton  v.  Spider  Lake 
Sawmill  &  Lumber  Co.  [Wis.]  112  NW  29. 
Making  answer  to  interrogatory  depends 
upon  wliether  evidence  "satisfies"  jury.  Mc- 
Kone  V.  Metropolitan  Life  Ins.  Co.,  131  Wis. 
243,  110  NW  472.  Giving  instruction  orally 
instead  of  in  writing  harmless.  Doyle  v. 
Nesting,   37  Colo.  522,   88  P  862. 

Abstract  or  inapplicable  instriictions:  In- 
structions not  directly  applicable  to  ques- 
tions in  connection  with  which  they  were 
given  harmless.  Neumeister  v.  Goddard 
[Wis]  113  N^^  733.  Instruction  on  assumed 
risk  though  it  did  not  fit  evidence  to  whom 
complaint  and  by  whom  promise  to  repair 
was  made.  North  American  Restaurant  & 
Oyster  House  v.  McElligott,  227  111.  317,  81 
NE  388.  Abstract  instruction  on  degree  of 
care  required  in  operation  of  trains  in  pop- 
ulous districts  harmless.  Elgin,  J.  &  E.  R. 
Co.  V.  Lawlor,  229  111.  621,  82  NE  407.  Mere 
giving  of  instruction  not  applicable  to  case 
does  not  constitute  prejudicial  error.  Tur- 
ner V.  Elliott,  127  Ga.  338,  56  SE  434;  Grif- 
fin Grocery  Co.  v.  Reeves,  127  Ga,  669,  56  SE 
7.^)1;  Telfair  County  v.  Clements,  1  Ga.  App. 
437,  57  SE  1059;  Langston  v.  Cothran  [S.  C] 
58  SE   956;  Pelton  v.  Spider  Lake  Sawmill  & 


1578 


HARMLESS  AXD  PEEJUDICIAL  EEEOR  8  2.     9  Cur.  Law. 


erroneous  instruction  was  effective.^^  If.  as  in  equitable  issues,  the  verdict  is  merely 
advisory,  such  error  is  presumptively  harmless.®-  Defects  and  irregularities  in  the 
verdict,  findings,  and  conclusions  of  law  are  not  ground  for  reversal  where  no  harm 
results,"^  and  the  same  is  true  as  to  the  judgment  and  record.*'*     Thus,  a  wrong  de- 


Lumber  Co.  [Wis.]  112  NW  29.  Instruction 
stating  mere  abstract  principle  of  law 
harmless.  Southern  Coal  &  Coke  Co.  v. 
Swinney  [Ala.]  42  S  SOS;  Fitzpatrick  Square 
Bale  Ginning  Co.  v.  McLaney  [Ala.]  44  S 
1023;  Kansas  City  So.  R.  Co.  v.  Davis  [Ark.] 
103  SW  603;  Mulrone  v.  Marshall,  So  Mont. 
238,  88  P  797;  Newport  News  &  O.  P.  R.  & 
Elec.  Co.  V.  McCormick,  106  Va.  517,  56  SE 
281. 

Matters  not  in  issue  or  in  e^-idence:  Sub- 
mission of  issue  unsupported  by  any  evi- 
dence. Chenoweth  v.  Sutherland  [Mo.  App.] 
101  SW  1105.  Instruction  on  immaterial  mat- 
ter not  in  evidence.  Cleveland, etc.,  R.  Co.  v. 
Schneider  [Ind.  App.]  SO  NE  985.  Instruc- 
tion on  question  not  in  issue.  St.  liOuls, 
etc.,  R.  Co.  V.  Dowg-iallo  [Ark.]  101  SW  412. 
Computation  of  interest  in  event  of  plain- 
tiff's recovery  harmless,  there  being  no  is- 
sue thereon.  Morris  v.  Fisk  Rubber  Co. 
[Ala.]  43  S  483.  Erroneous  instruction  on 
issue  not  raised  and  regarding  which 
there  was  no  evidence  whatever  held  harm- 
less. Morrow  v.  North  Carolina  R.  Co.  [N. 
C]  59  SE  158.  Instruction  on  presumption 
arising  from  possession  of  notes,  though 
ownership  is  not  denied.  Tucker  v.  Sher- 
man, 9  Ohio  C.  C.  (N.  S.)  70.  Refusal  of 
instruction  on  issue  not  raised.  Richards 
V.  Sanderson  [Colo.]  89  P  769.  Instruction 
on  willful  negligence  harmless  to  plaintiff 
thougli  no  such  issue  was  raised.  Jansen 
V.  Southern  Pac.  Co.  [Cal.  App.]  89  P  616. 
General  statement  of  rule  as  to  impeach- 
ment of  witnesses  harmless  though  no  at- 
tempt had  been  made  to  impeach  any  wit- 
ness. Pelton  V.  Spider  Lake  Sawmill  & 
Lumber   Co.    [Wis.]    112   NW   29. 

Matters  admitted  or  shoT«'n  by  undisputed 
evidence:  Submission  of  uncontroverted  is- 
sue harmless.  Texas  &  N.  O.  R.  Co.  v.  Scar- 
borough [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep. 
828,  104  SW  408.  Assumption  of  the  exist- 
ence of  an  injury  where  same  was  undis- 
puted. Georgia  So.  &  F.  R  Co.  v.  Stanley, 
1  Ga.  App.  487,  57  SE  1042.  Expression  of 
opinion  as  to  admitted  facts.  Georgia,  etc., 
R.  Co.  v.  Jernigan,  128  Ga.  501,  57  SE  791. 
Instruction  authorizing  recovery  of  medical 
expenses  not  limiting  same  to  reasonable 
value  harmless  where  reasonableness  was 
not  disputed.  Malone  v.  Sierra  R.  Co.  [Cal.] 
91  P.  522.  Error  in  instruction  on  due  care 
harmless  where  undisputed  evidence  showed 
contributory  negligence.  Hamlin  v.  Pacific 
Elec.  R.  Co.,  150  Cal.  776,  89  P  1109.  In- 
struction on  fact  shown  by  uncontroverted 
evidence.  Thompson  v.  Fitzgerald  [Tex. 
Civ.  App.]  19  Tex.  Ct.  Rep.  967,  105  SW  334. 
Where  power  of  agent  to  waive  conditions 
was  established  by  undisputed  evidence,  re- 
fusal to  charge  that  waiver  must  have  been 
within  scope  of  agent's  authority  harmless. 
Industrial  Mut.  Indemnity  Co.  v.  Thompson 
[Ark.]  104  SW  200.  Inaccurate  instruction 
that  plea  of  payment  admits  contract  liarm- 
less  w^hcre  existence  of  contract  was  ad- 
mitted.    Sayles  v.  Quinn   [Mass.]    82  NE  713. 

«1.     See    cure    of    instructions    by    verdict, 


§  3,  post.  Failure  to  define  technical  legal 
phrase  where  jury  apppared  to  have  under, 
stood  its  meaning.  Miller  v.  Barnett  [Mo. 
App.]  101  SW  155.  Error  in  instruction  al- 
lowing punitive  dainages  is  prejudicial 
where  verdict  is  in  excess  of  actual  dam- 
ages. Hartford  Life  Ins.  Co.  v.  Hope  [Ind. 
App.]  81  NE  595.  Instructions  prejudicial 
where  verdict  was  so  extreme  as  to  indicate 
erroneous  elements  of  recovery  had  been 
taken  into  consideration.  Farrell  v.  Jerry 
Madden  Shingle  Co.,  148  Mich.  275,  14  Det. 
Leg.    N.    99,    111    N.    W.    771. 

C3.  Error  in  instructions  in  action  for 
specific  performance  harmless.  Wadding- 
ton  V.  Lane,  202  Mo.  387,  100  SW  1139.  Sub- 
mission  of   matters   not   in   controversy.     Id. 

63.  "Verdict  in  replevin  not  complying 
with  exact  terms  of  statute.  McLean  v. 
Berkabile,  123  Mo.  App.  647,  100  SW  1109. 
Requiring  jury  to  particularize  in  verdict 
items  allowed  plaintiff,  date  and  amounts, 
held  not  to  prejudice  defendant.  Moffet  v. 
Sebastian,  149  Mich.  451,  14  Det.  Leg.  N. 
511,  112  NW  1120.  Directing  jury  to  correct 
verdict  not  prejudicial.  Kinkead  v.  Peet 
[Iowa]  111  NW  48.  Immaterial  varianca 
between  special  finding  and  cross  complaint. 
Radebaugh  v.  Scanlan  [Ind.  App.]  82  NH 
544.  Where  interrogatories  are  submitted 
to  jury  relating  to  inatters  of  an  eviden- 
tial nature  rather  than  to  ultimate  facts, 
no  prejudicial  error  can  be  based  on  ver- 
dict in  which  some  answers  to  interroga- 
tories are  neither  affirmative  nor  negative 
but  simply  words  "Don't  know."  Pullman 
Co.  V.  Washington,  10  Ohio  C.  C.  (N.  S.) 
105.  Immaterial  finding-  not  supported  by 
evidence  harmless.  Patterson  v.  Ruben- 
stein  [Cal.  App.]  92  P  401.  Failure  to  find 
harmless  In  absence  of  showing  of  preju- 
dice. Mushet  V.  Fox  [Cal.  App.]  91  P  534. 
Failure  to  find  upon  issue  harmless  unless 
evidence  is  shown  to  have  been  sufficient 
to  sustain  a  finding  which  if  made  would 
render  judgment  erroneous.  Hatton  v. 
Gregg  [Cal.  App.]  88  P  594.  Failure  to  find 
harmless  where  other  finding  required 
judgment  rendered  though  findings  had 
been  made.  Union  Collection  Co.  v.  Buck- 
man,  150  Cal.  159,  88  P  70S.  Failure  to  find 
on  an  issue  harmless  in  absence  of  showing 
of  introduction  of  evidence  in  support 
thereof.  People  v.  McCue,  150  Cal.  195,  88 
P  899.  Where  findings  made  sustain  judg- 
ment, failure  to  find  on  other  issues  is 
harmless.  Robinson  v.  Muir  [Cal.]  90  P  521. 
Failure  to  inake  proper  conclusions  of  law 
harmless.  Olson  v.  Goorig  [Wash.]  88  P 
1017. 

Disregarding:  instructions  constitutes  re- 
versible error  without  regard  to  the  legal 
accuracy  of  the  instructions,  but  only  where 
complaining  party  is  injuriously  affected 
thereby.  Kaplan  v.  Shapiro,  53  Misc.  606, 
103    NYS    922. 

64.  Allowance  of  amendment  of  record 
to  show  that  amendment  of  an.swer  after 
trial  was  by  interlineation  and  not  by  fil- 
ing   of    amended    answer    not    prejudicial    to 
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cision  when  no  substantial  right  exists,*''  or  when  substantially  equivalent  to  a  right 
decision,*^®  is  harmless. 

§  3.  Errors  cured  or  made  harmless  by  other  maiters.^''^  ^  ^-  ^-  -" — Error  is  also 
harmless  if  some  subsequent  condition  has  rectified  it  or  has  averted  its  prejudicial 
effect.^^  This  may  be  done  by  allowing  the  injured  party  to  obviate  the  effect  of  tlie 
error  ^^  by  considering  excluded  evidence  as  having  been  admitted  on  appeal,**'  by 
withdrawal  or  abandonment  of  issues,'*"  by  pleadings  and  rulings  thereon,'^  by  the 


defendant.  Indianapolis  Trac.  &  T.  Co.  v. 
Formes  [Ind.  App.]  80  NE  872.  Error  in 
entering  judgment  before  expiration  of 
time  for  motion  for  nevs^  trial  harmless 
where  judgment  was  right.  Gosline  v.  Dry- 
foos  [Wash.]  88  P  634.  That  judgment  was 
not  entered  immediately  after  verdict  but 
was  signed  by  judge  after  denial  of  motion 
for  new  trial  lield  harmless.  Schultz  v. 
Simmons  Fur  Co.  [Wash.]  90  P  917.  That 
praecipe  for  default  was  filed  by  attorney 
after  his  appointment  as  judge  held  harm- 
less, being  a  mere  ministerial  act.  Cone  v. 
Knight  [Fla  ]  42  S  460.  Refusal  to  amend 
judgment  by  striking  out  recital  of  defend- 
ant's admission  that  animals  sought  in  det- 
inue were  dead,  iiarmless.  Hammond  Bros. 
&  Co.  V.  Lusk  [Ala.]  43  S  573.  Refusal  to 
amend  judgment  in  detinue  by  insertion  of 
descriptive  words  harmless.  Id.  Error  in 
entering  judgment  in  favor  of  defendant 
and  against  a  garnisliee  and  a  justice  of 
the  peace  harmless,  the  latter  judgment  be- 
ing intended  as  a  mere  order  of  payment. 
Madison  County  Bk.  v.  Bird,  77  Ark.  611,  99 
SW  692.  Judgment  in  replevin.  McLean  v. 
Berkabile,    123    Mo.    App.    647,    100    SW    1109. 

65.  See   8  C.  L.   26. 

66.  See  right  decision  on  wrong  ground, 
§  1,  ante.  Where  appellant  presumably 
made  the  best  case  he  could  and  the  court 
reached  the  right  result  in  directing  a  non- 
suit, the  case  will  not  be  sent  back  because 
of  the  technical  objection  that  a  motion  for 
a  nonsuit  is  not  proper  in  equity.  Kava- 
naugh  V.  Flavin,  35  Mont.   133,  88  P  764. 

67.  Improper  argument  cured  by  w^ith- 
drawal  by  counsel.  Harless  v.  Southwest 
Missouri  Elec.  R.  Co.,  123  Mo.  App.  22,  99 
SW  793.  Affixing  revenue  stamp  to  note 
after  its  introduction  in  evidence.  Beem  v. 
Farrell  [Iowa]  113  NW  509.  Error  in  mis- 
joinder may  be  cured  in  appellate  court  by 
setting  aside  judgment  in  favor  of  party 
improperly  joined  and  dism.issing  his  ac- 
tion. Texas  Mexican  R.  Co.  v.  Lewis  [Tex. 
Civ.  App.]  18  Tex.  Ct.  Rep.  345,  99  SW  577. 
Statement  of  court  in  overruling  objection 
to  evidence  that  unless  proper  foundation 
was  laid  it  would  amount  to  nothing  and 
that  he  would  so  instruct  jury  held  not  to 
cure  admission  where  no  foundation  was 
laid  and  no  instruction  given.  Wilson  v. 
Johnson  [Ala.]  44  S  539.  Admission  of  evi- 
dence in  personal  injury  case  that  plaintiff 
had  a  wife  and  family  not  cured  by  state- 
ment of  court  that  plaintiff  could  not  re- 
cover by  reason  of  his  having  a  family, 
no  instruction  to  disregard  being  given. 
Warner   v.    De   Armond    [Or.]    89   P   373. 

8S.  Error  in  admitting  parol  evidence  of 
title  harmless  where  defendant  subse- 
quently showed  same.  Tutwiler  Coal,  Coke 
(fe  Iron  Co.  V.  Wheeler  [Ala.]  43  S  15.  Evi- 
dence held  liarmle.'ss  in  view  of  complain- 
ing   party's    right    to    cross-examine.     Aetna 


Ins.  Co.  V.  Missouri  Pac.  R.  Co.,  123  Mo. 
App.  513,  100  SW  569.  Admission  of  hearsay 
to  prove  refusal  to  answer  interrogatories 
harmless  where  complaining  party  was  per- 
mitted to  explain  refusal.  Berry  v.  Joiner 
[Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  282,  101 
SAV    2S9. 

69.  Williams  v.  United  States  Fidelity 
&   Guaranty   Co.    [Md.]    66   A   495. 

70.  Error  in  ruling  on  pleadings  cured 
by  withdrawal  of  issue  from  jury.  Galves- 
ton, etc.,  R.  Co.  V.  Quinn  [Tex.  Civ.  App.] 
19  Tex.  Ct.  Rep.  825,  104  SW  397.  Error  in 
overruling  demurrer  to  special  pleas  and 
striking  out  replications  thereto  harmless 
where  case  was  tried  on  general  issue,  spe- 
cial pleas  being  presumptively  abandoned. 
Wright  v.  Kansas  City,  etc.,  R.  Co.  [Ala.] 
43  S  480.  Error  in  overruling  demurrer  to 
certain  counts  of  complaint  harmless  where 
same  are  abandoned.  Alabama  Steel  &  Wire 
Co.  V.  Griffin  [Ala.]  42  S  1034.  Error  in 
overruling  demurrer  to  count  cured  by  ac- 
tion of  court  in  withdrawing  count  from 
jury.  United  States  Furniture  Co.  v.  Tasch- 
ner  [Ind.  App.]  81  NE  736.  Where  pleas  to 
which  demurrers  have  been  overruled  are 
withdrawn,  rulings  on  demurrers  will  not 
be  reviewed.  Rock  Island  Sash  &  Door 
Works  V.  Moore  &  Handley  Hardware  Co., 
147  Ala.  581,  41  S  806.  Overruling  demurrer 
to  complaint  for  improper  joinder  of  causes 
of  action  harmless  where  court  withdrew 
one  of  thein  from  jury.  Skeen  v.  Paine 
[Utah]  90  P  440.  Error  in  holding  decision 
on  demurrer  to  defective  defense  in  abey- 
ance during  trial  cured  by  withdraw^al  of 
defense  from  jury.  Minneapolis  Thresliing 
Mach.  Co.  V.  Currey,  75  Kan.  365,  89  P  688. 
Count  upon  which  issue  was  taken  but  re- 
specting which  no  evidence  was  introduced 
is  harmless.  Wilmington  City  R.  Co.  v. 
White  [Del.]  66  A  1009.  Error  in  overrul- 
ing demurrer  to  count  of  complaint  harm- 
less where  no  evidence  was  introduced  to 
sustain  it.  Louisville  &  N.  R.  Co.  v.  Mulder 
[Ala.]  42  S  742.  Evidence  tending  to  show 
depreciation  harmless  where  issue  was  with- 
drawn from  jury.  International  &  G.  X. 
R.  Co.  V.  Stewart  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  115,  101  SW  282.  Error  in  admit- 
ting evidence  cured  by  withdrawal  by  court 
of  count  which  it  tended  to  sustain.  Wil- 
liam Grace  Co.  v.  Larson,  227  111.  101,  SI  NE 
44. 

71.  Error  in  overruling  demurrer  cured 
by  amendment  of  pleading.  Pacific  Selling 
Co.  V.  Albright-Prior  Co.  [Ga.  App.]  59  SE 
468.  Error  in  overruling  demurrer  cured 
by  cross  petition  to  which  original  petition 
constituted  a  defense.  Alton-Dawson  Mer- 
cantile Co.  v.  Staten  [Okl.]  91  P  892.  Error 
in  overruling  demurrer  on  ground  of  un- 
certainty cured  by  answer  denying  all  ma- 
terial averments  of  complaint.  Dennis  v. 
Crocker-Huffman    Land    &    Water    Co.    [Cal. 
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App.]  91  P  425.  Sustaining-  demurrer  to 
special  plea  where  defendant  then  inter- 
posed general  issue  under  which  he  could 
prove  all  matters  set  up  in  special  plea. 
Wabash  R.  R.  Co.  v.  Keeler,  127  111.  App. 
205.  Denial  of  amendment  harmless  where 
case  is  tried  on  theory  that  matters  pre- 
sented by  amendment  are  In  issue.  Miner 
V.  Rickey  [Cal.  App.]  90  P  718.  Exclusion 
of  evidence  under  general  denial  where  de- 
fendant was  permitted  to  amend  and  pre- 
sent it.  Sayles  v.  Quinn  [Mass.]  82  NE  713. 
Overruling  demurrer  to  certain  counts  of 
complaint  and  sustaining  demurrer  to  pleas 
thereto  harmless  where  court  excludes  evi- 
dence tending  to  prove  averments  tliereof 
and  directs  affirmative  charge  thereon.  Car- 
bon Hill  Coal  Co.  V.  Cunningham  [Ala.]  44 
S  1016.  Overruling  demurrer  cured  by  re- 
fusal to  submit  issue  to  which  it  was  di- 
rected. Paris,  etc.,  R.  Co.  v.  Calvin  [Tex. 
Civ.  App.]  IS  Tex.  Ct.  Rep.  890,  103  SW  428. 
72.  Cure  of  remarks  by  court:  Improper 
remark  of  court  in  sustaining  objection  to 
question  cured  by  subsequent  admission  of 
testimony.  Elgin,  etc.,  R.  Co.  v.  Lawlor, 
229   111.   621,   82   NE  407. 

Cure  of  rulings  on  pleadings:  Striking  out 
portion  of  answer  cured  by  adniissioji  of 
evidence  under  general  denial.  Couch  v. 
State  [Ind.]  82  NE  457.  Striking  out  special 
pleas  harmless  where  matters  alleged 
therein  were  shown  under  general  denial. 
Buford  V.  Christian  [Ala.]  42  S  997;  Nash- 
ville, etc.,  R.  V.  Karthaus  [Ala.]  43  S 
791.  Error  In  striking  out  denial  in  an- 
swer on  information  and  belief  harmless 
where  plaintiff  proved  truth  of  allegation 
to  which  it  was  directed.  Atlantic  &  B. 
R.  Co.  V.  Brown  [Ga.]  59  SE  278.  Sustain- 
ing demurrer  to  special  plea  where  de- 
fendant liad  benefit  of  all  evidence  wliich 
could  have  been  received  under  it.  Smitli 
V.  Davis  [Ala.]  43  S  729;  Benjamin  v. 
Slaughter  [Ala.]  44  S  468;  North  American 
Storage  Co.  v.  Reagan  [R.  I.]  67  A  363.  Re- 
fusal to  allow  amendment  of  plea  of  set- 
off where  evidence  was  allowed  under  gen- 
eral issue.  Battey  v.  Warner  [R.  I.]  67  A 
fiS.  Refusal  to  require  plaintiff  to  sliow 
for  whose  benefit  he  sued  liarmless  where 
same  was  shown  under  defendant's  general 
.lenial.  Copeland  v.  Southern  R.  Co.  [S.  C] 
.'7  SE  535.  Refusal  to  permit  filing  of  addi- 
tional counts  to  declaration  harmless  where 
matter  was  fully  presented  under  other 
pleadings.  Van  Norman  v.  Young,  228  111. 
425,  81  NE  1060.  Sustaining  demurrer  to 
replication  harmless  where  plaintiff  had  ben- 
efit of  matters  set  up  therein  at  trial.  Union 
I'-ertilizer  Co.  v.  Johnson  [Ala.]  43  S  752. 
Refusal  to  permit  filing  of  amendment 
harmless  where  court  treated  matter 
stricken  as  surplusage  and  admitted  proof 
thereof  under  other  pleadings.  Ratliff  v. 
Tinar  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  385, 
102  SW  131.  Error  in  sustaining  exceptions 
to  portion  of  answer  liarmless  where  party 
Avas  allowed  to  introdui;c  necessary  proof 
under  another  plea.  Id.  Error  in  su.stain- 
Ing  demurrer  to  certain  counts  harmless 
where  plaintiff  under  other  counts  had 
benefit  of  all  evidence  which  could  have 
been  offered  under  former.  Bradley  v. 
Louisville  &  N.  R.  Co.  [Ala.]  42  S  818.  Er- 
ror in  overruling  demurrer  for  failure  to 
ullege  certain  facts  cured  by  evidence  show- 


ing   their    existence.     City    of   Henderson    v. 
Sizemore    [Ky.]    104    SW   722. 

Cure  of  exclu.sion  of  evidence;  Erroneous 
exclusion  of  evidence  is  cured  where  after- 
wards admitted.  Gambill  v.  Fuqua  [Ala.] 
42  S  735;  Central  of  Ga.  R.  Co.  v.  Simons 
[Ala.]  43  S  731;  Higgins  v.  Los  Angeles  R. 
Co.  [Cal.  App.]  91  P  34'4;  Gracy  v.  Atlantic 
Coast  Line  R.  Co.  [Fla.]  42  S  903;  Chicago 
Union  Trac.  Co.  v.  Ertrachter,  228  111.  114. 
81  NE  816;  Cliicago  &  E.  R.  Co.  v.  Lawrence 
[Ind.]  82  NE  768;  Baltimore,  etc.,  R.  Co.  v. 
Trader  [Md.]  68  A  12;  Inlow  v.  Bybee,  122 
Mo.  App.  475,  99  SW  785;  Miller  v.  Barnett 
[Mo.  App.]  101  SW  155;  Walker  v.  Walker 
[R.  I.]  67  A  519:  Union  Pac.  R.  Co.  v.  Thomas 
[C.  C.  A.]  152  P  365.  Admission  on  cross- 
examination.  Omar  v.  St.  Louis  &  H.  R. 
Co.,  123  Mo  App.  214,  100  SW  47.  Subse- 
quent admission  of  evidence  to  same  effect 
as  answer  excluded.  Birmingham  R.,  L.  & 
P.  Co.  v.  King  [Ala.]  42  S  612.  Exclusion  of 
testimony  as  to  what  certain  person  told 
witness  cured  by  admitting  testimony  of 
latter    as    to    wliat    he    said       Chicago,    etc., 

II.  Co.  V.  Hiltibrand  [Tex.  Civ.  App]  18  Tex. 
Ct.  Rep.  913,  99  SW  707.  Error  in  exclusion 
of  written  instrument  cured  by  admission 
of  secondary  evidence.  Moore  v.  Linn  [Okl.] 
91  P  910.  Refusal  to  admit  documentary 
evidence  on  cross-examination  liarmless 
where  subsequently  admitted  as  part  of  de- 
fense. Hildebrand  v.  United  Artisans  [Or.] 
91  P  542.  Exclusion  of  hypothetical  ques- 
tion harmless  wliere  by  mere  change  in 
form  of  question  desired  evidence  was  elici- 
ted. Kline  v.  Santa  Barbara  Consol.  R.  Co., 
150  Cal.  741,  90  P  125.  Exclusion  of  ques- 
tion harmless  wliere  witness  was  subse- 
quently permitted  to  answer  same  or  a  sim- 
ilar one.  Denver  Consol.  Elec.  Co.  v.  Wal- 
ters [Colo.]  89  P  815.  Exclusion  of  evidence 
that  specific  loan  was  made  in  usual  course 
of  business  w^here  witness  was  permitted 
to  testify  as  to  usual  course  of  business. 
William  Bergentlial  Co.  v.  Security  State 
Bk.,  102  Minn.  i3S,  112  NW  892.  Exclusion 
of  testimony  tliat  letter  had  been  placed  in 
liands  of  certain  person  \vhere  sucli  person 
was  permitted  to  testify  that  he  liad  received 
it.  Lindahl  v.  Supreme  Court  I.  O.  P.,  100 
Minn.  87,  110  NW  358.  Error  in  refusing-  to 
permit  witness  to  answer  question  as  to 
"how  briglit"  street  light  was  cured  by  per- 
mitting liim  to  testify  as  to  how-  plainly  he 
could    see.     City    of    Chicago    v.    Loebel,    228 

III.  52,  81  NE  796.  Erroneous  exclusion  of 
evidence  where  facts  sought  are  brought 
<")ut  on  further  examination.  Flanagan  v. 
Fallens  [Neb.]  110  NW  655.  Error  in  ex- 
cluding testimony  liarmless  where  witness 
subsequently  testified  to  facts  inforentially 
answering  question  excluded.  Milcesell  v. 
Wabash  R.  Co.,  134  Iowa,  736,  112  NW  201. 
Exclusion  of  testimony  harmless  where  wit- 
ness was  permitted  to  testify  fully  regard- 
ing excluded  matter.  Marquette  Cement 
Mfg.  Co.  V.  Williams,  230  111.  26,  82  NE  424. 
Exclusion  of  question  harmless  where  wit- 
ness was  subsequently  permitted  to  state 
facts  In  detail.  Southern  R.  Co.  v.  Cofer 
[Ala.]  43  S  102.  Exclusion  of  evidence  harm- 
less where  facts  sought  were  elicited' 
through  other  questions.  Pierson  v.  Illi- 
nois Cent.  R.  Co.,  149  Mich.  167,  14  Det.  Leg-. 
N     405.    112    NW    923. 

-\o«    cured:    ICri-or   in   excluding  evidence   in' 
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after  dismissal/*  by  -witlidrawal  of  objections,'^  by  proceeding  with  trial  of  issues  of 
fact  that  after  overruling  of  demurrer  to  evidence,'®  by  instructions,"^  by  verdict  or 
findings,'*  by  judgment,'"  by  remittitur  of  damages,^"  or  by  statute.*^ 

Hawkers  and  Peddlers,  see  latest  topical  index". 


behalf  of  defendant  not  cured  by  exclusion 
of  plaintiff's  evidence  on  same  matter.  Lon- 
donderry Min.  Co.  V.  United  Gold  Mines  Co. 
[Colo.]  88  P  455.  Exclusion  of  declaration 
of  testator  prior  to  execution  of  will  not 
cured  by  admission  of  statements  made  at 
time  of  execution.  In  re  Miller's  Estate,  31 
Utah,  415,  88  P  338.  In  action  on  saloon- 
keeper's bond  for  maintaining'  a  disorderly 
house,  exclusion  of  evidence  as  to  what  wit- 
nesses saw  therein  not  cured  by  subsequent 
evidence  establishing  character  of  the  place. 
Clement  v.  Federal  Union  Surety  Co.,  106 
NYS  1061.  Exclusion  of  evidence  of  habits 
of  animal  held  not  cured  by  subsequent  rul- 
ing that  evidence  of  person  who  had  seen 
enough  of  animal  to  Icnow  that  it  was  vi- 
cious was  admissible.  Johnstone  V.  Tuttle 
[Mass.]    81   NE   886. 

Admitted  evidenee  cured  by  later  evidence; 
Refusal  to  strike  out  testimony  as  conclu- 
sion where  witness  then  states  facts  upon 
which  conclusion  Avas  based  and  which  if 
true  sustained  it.  Schillinger  Bros.  Co.  v. 
Smith.  225  111.  74,  SO  NE  65.  Admission  of 
record  of  testimony  of  Avitnesses  at  former 
trial  liarmless  where  they  subsequently 
testify  substantially  as  on  former  trial. 
Citizens'  Sav.  Bk.  v.  Boswell  [Ky.]  104  SW 
1014.  Admission  of  hearsay  wliere  same 
was  corroborated  by  testimony  of  complain- 
ing party.  Gilmore  v.  McBride  [C.  C.  A.]  156 
F  464.  Allowing  opinion  evidence  witliout 
showing  competency  where  same  isi  es- 
tablshed  on  cross-examination.  Id.  Evi- 
dence of  value  of  entire  tract  cured  on  cross- 
examination  showing  value  of  tract  in  issue. 
Shaw  V.  New  York  El.  R.  Co.  [N.  Y.]  79  NB 
984.  Error  in  admitting  memorandum  cured 
by  cross-examination  showing  tliat  it  was  of 
a  class  of  memoranda  whicli  might  liave  been 
admissible  and  not  being  returned  on  ap- 
peal Avas  presumed  competent.  Chautauqua 
Lake  Mills  v.  Hewes,  55  Misc.  634,  106  NYS 
1026.  Erroneous  admission  of  testimony  that 
bond  was  still  in  force  cured  by  evidence  of 
defendant  that  work  which  it  was  given  to 
secure  Avas  completed  prior  to  action  for 
premiums.  Aetna  Indemnity  Co.  v.  Ryan, 
53  Misc.  614',  103  NYS  756.  Error  in  admis- 
sion of  record  without  autlientlcation  cured 
by  evidence  identifying  it.  Carp  v.  Queen 
Ins.  Co.  [Mo.]  101  SW  78.  Error  in  admitting 
answer  to  leading  question  cured  by  admis- 
sion of  similar  testimony  without  objection. 
Hammond  v.  Decker  [Tex.  Civ.  App.]  18  Tex. 
Ct.  Rep.  556,  102  SW  453.  Erroneous  admis- 
sion of  report  of  survej'or  in  action  to  de- 
termine boundaries  cured  by  repetition  of 
Bame  matters  in  oral  testimony  Avithout 
objection.  McDonald  v.  McCrabb  [Tex.  Civ. 
App.]    19   Tex.   Ct.   Rep.   789,    106   SW   238. 

Not  cured:  Erroneous  admission  of  testi- 
mony in  plaintiff's  behalf  not  cured  by  evi- 
dence of  defendant  differing  materially 
therefrom  and  introduced  solely  to  ex- 
plain objectionable  evidence  as  far  as  possi- 
ble.    Short  v,  Frink   [Cal.]   90  P  200. 

73.  Admission  of  evidence  of  child  of 
tender    years     cured     by    sustaining    motion 


to  exclude.  St.  Louis  Southwestern  R.  Co.  v. 
Kennedy  [Tex.  CiA%  App.]  96  SW  653.  Re- 
quest by  plaintiff  that  incompetent  evidence 
introduced  in  his  behalf  be  withdrawn  from, 
jury  and  order  of  court  granting  motion  to 
strike  out  held  to  cure  sucli  admis-sion. 
Hocking  a'.  Windsor  Spring  Co.,  131  Wis.  532, 
111  NW  685.  Error  in  admission  of  evidence 
cured  by  Avitlidrawal.  GaU^eston,  etc.,  R.  Co. 
V.  Stoy  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  84!), 
99  SW  135.  Error  in  refusing  to  strike  ob- 
jectionable eA'idence  cured  by  striking  out 
on  motion  to  exclude.  Hollen  v.  Crim  [W. 
Va.]  59  SE  172.  Erroneous  admission  of 
eA'idence  cured  by  striking  it  out,  though  no 
instruction  to  disregard  was  given,  none  be- 
ing requested.  Pierson  v.  Illinois  Cent.  R. 
Co.,  149  Mich.  167,  14  Det.  Leg.  N.  405,  112 
NW  923.  Inadvertent  allusions  of  witnesses 
to  improper  matters  harmless,  same  being 
stricken  by  court.  Miller  v.  Canton,  123  Mo. 
App.  325.  100  SW  571.  Evidence  erroneously 
admitted  cured  by  striking  it  out.  Cliicago 
Union  Trac.  Co.  v.  Ertrachter,  228  Til.  114, 
81  NE  816;  Id.,  130  111.  App.  602;  Mears  v. 
Petruschke   [Minn.]    112  NW  390. 

Not  cured:  Admission  of  evidence  rm  mat- 
ter not  in  issue  over  objection.  iflhicago 
Union  Trac.  Co.  v.  Daly,  129  111.  App.  519. 
Erroneous  admission  of  evidence  considered 
with  erroneous  charge  held  not  cured  bj' 
striking  out.  Miller  A'.  Wiabash  R.  Co..  123 
111.  App.  60.  Admission  of  evidence  of  re- 
pairs after  accident.  City  of  Joliet  v.  Don- 
nellA',  129  111.  App.  119. 

74.  Reinstatement  after  erroneous  dis- 
missal cures  error.  Howe  v.  Parker,  18  Okl. 
282,  90  P  15. 

75.  Schofield  V.  Little  [Ga.  App.]  58  SE 
666. 

76.  Where  after  denial  of  nonsuit  de- 
fendant introduced  evidence  supplying  defect 
in  plaintiff's  proof.  Resliofsky  v.  Weisz,  53 
Misc.  602,  103  NYS  718.  Introduction  of  evi- 
dence after  denial  of  nonsuit.  Mooney  v. 
Seattle,   etc.,   R.   Co.    [Wash.]    92   P  408. 

Not  cured:  Refusal  to  direct  a  nonsuit 
on  ground  of  contributory  negligence  not 
cured  by  subsequent  examination  of  wit- 
nesses by  defendant  not  affecting  negligence 
shown.  Van  Ness  v.  North  Jersey  St.  R.  Co. 
[N.   J.  Law]    67  A.   1027. 

77.  Improper  argument  and  remarlts  ot 
counsel:  Contract  betAveen  financial  situation 
of  parties  cured  by  instruction  that- parties 
stood  on  an  equal  footing.  Davis  v.  Adrian, 
147  Mich.  300,  13  Det.  Leg.  N.  1023,  110  NW 
1084.  Improper  statement  in  argument 
cured  by  inquiry  of  court  and  withdrawal  by 
counsel  of  claim  made.  Bolton  v,  Ovitt  [Vt.] 
67  A  881.  Statement  of  claim  by  counsel  in 
opening  cured  by  instruction  to  disregard. 
Ellis  A^  Rhode  Island  Co.  [R.  L]  67  A  428. 
Misconduct  of  counsel  in  stating  contents  of 
excluded  document  to  jury  cured  by  instruc- 
tion to  disregard.  Briscoe  A'.  Parker  [N.  C] 
58  SE  443.  Statement  that  plaintiff  was  a 
"penniless  girl"  cured  by  instruction  to  dis- 
regard. Duerler  Mfg.  Co.  v.  Eichhorn  [Tex. 
Civ.   App.]    18    Tex.    Ct.   Rep.    416,   99   SW    715. 
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Misstatement  of  evidence  by  counsel  cured 
by  instruction  that  memory  of  jury  was  sole 
test  of  what  evidence  was.  Aetna  Ins.  Co. 
V.  Missouri  Pac.  R.  Co.,  123  Mo.  App.  513, 
100  SW  569.  Incorrect  statement  of  law  in 
argument  to  jury  cured  by  instruction. 
Chesapeake  &  O.  R.  Co.  v.  Perkins  [Ky.]  105 
SW  148.  Improper  remarks  of  counsel  cured 
by  instruction  to  disregard.  Tingley  v. 
Times  Mirror  Co.  [Cal.]  89  P  1097;  Lanigan 
V.  Neely  [Cal.  App.]  89  P  441;  Macon  &  B.  R. 
Co.  V.  Parker.  127  Ga.  471,  56  SE  616;  Brown 
V.  Evans,  149  Mich.   429,  14  Det.  Leg.  N.   476, 

112  NW  1079;  American  Storage  &  Moving  Co. 
V.  Harding  [Mo.  App.]  104  SW  484;  St.  Louis, 
etc.,  R.  Co.  V.  KnowlPS  [Tex.  Civ.  App.]  IS 
Tex.  Ct.  Rep.  83,  99  SW  867;  Houston,  etc.,  R. 
Co.  V.  Davis  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
662,  100  SW  1013;  Jones  v.  Seattle,  etc.,  R.  Co. 
[Wash.]  92  P  379;  Ferguson  v.  Truax  [Wis.] 
110   NW   395;    Neumeister   v.   Goddard    [Wis.] 

113  NW  733.  Misconduct  of  counsel  cured 
by  reprimand  and  instruction  to  disregard. 
Brockmiller  v.  Industrial  Works,  148  Mich. 
042,  14  Det.  Leg.  N.  336,  112  NW  6S8.  Im- 
proper argument  cured  by  withdra^val  and 
instruction  to  disregard.  Chicago,  etc.,  R. 
Co.  V.  Gillett  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep. 
392,  99  SW  712;  Arden  Lumber  Co.  v.  Hender- 
son Iron  Works  &  Supply  Co.  [Ark.]  103  SW 
185. 

"Sot  cnred.  Seaboard  Air  Line  R.  v.  Smith 
[Fla.]  43  S  235.  Persistent  misconduct  of 
counsel  in  argument  held  not  cured  by  in- 
struction to  disregard  and  imposition  of 
fine  for  contempt.  Pullman  Co.  v.  Pennock 
[Tenn.]   102  SW  73. 

Remarks  by  court;  Improper  statements  of 
court  cured  by  charge.  Union  Pac.  R.  Co.  v. 
Thomas  [C.  C.  A.]  152  F  365.  Remark  of 
court  that  certain  evidence  might  be  admis- 
sible as  substantive  testimony  cured  by 
cliarge  that  it  must  be  considered  as  corrobo- 
rative only.  Leonard  v.  Gillette,  79  Conn.  664, 
66  A  502.  Unfavorable  comments  of  court 
on  credibility  of  witness  cured  by  instruc- 
tion that  jury  were  sole  judges  of  credibility 
and  cautioning  them  against  prejudice  in 
%veighing  testimony  of  such  witness.  Parte- 
low  V.  Newton  &  B.  St.  R.  Co.  [Mass.]  81  NE 
894. 

Rulings  on  pleadlnars:  Error  in  overruling 
demurrer  cured  by  instruction  that  there 
coulil  be  no  recovery  under  the  count  de- 
murred to.  Woodward  Iron  Co.  v.  Curl  [Ala.] 
44  S  969.  Duplicity  in  pleading  cured  by  in- 
struction. Reid  v.  Rhode  Island  Co.  [R.  I.]  67 
A  328.  Allegation  of  improper  element  of 
damage  cured  by  Instruction.  Arkansas  & 
L.  R.  Co.  V  Stroude  [Ark.]  100  SW  760.  Error 
in  overruling  demurrer  for  failure  to  allege 
certain  facts  cured  by  instruction  requiring 
existence  of  such  facts  to  be  found  as  a  basis 
for  recovery.  City  of  Henderson  v.  Sizemore 
[Ky.]    104  SW  722. 

Cure  of  rulingrs  on  evidence:  The  admission 
of  Improper  evidence  may  be  renderd  liarm- 
less  by  proper  instructions.  Postal  Tele- 
graph-Cable Co.  V.  Likes,  225  111.  249,  SO  NB 
136.  Admi.ssion  of  evidence  cured  by  instruc- 
tion limiting  purposes  for  which  it  miglit  be 
considered.  Goodloe  v.  Goodloe  [Tex.  Civ. 
App.]  19  Tex.  Ct.  Rep.  960,  105  SW  533.  Er- 
roneous admission  of  evidence  cured  by  cor- 
rect charge  eliminating  question  thus  raised. 
Ponnsylvnia  't  Co.  v.  Garcia  fC.  C.  A.]  152 
F  104.  Erroneous  admission  of  evidence  as 
to  damages  cured  by  instruction  that  plaintiff 


could  not  recover  such  damages.  Crowley  v. 
Burns  Boiler  &  Mfg.  Co.,  100  Minn.  17S,  110 
NW.  969.  Erroneous  admission  of  evidence 
as  to  damages  cured  by  instruction  stating 
true  measure  of  damages.  Hempstead  v.  Salt 
Lake  City  [Utah]  90  P  397.  Erroneous  ad- 
mission of  indictment  against  defendant  in 
action  for  wrongful  death  cured  by  instruc- 
tion to  disregard.  Hargis  v.  Marcum  [Ky.] 
103  SW  346.  Withdrawal  of  evidence  is 
harmless  where  court  charged  that  defend- 
ant was  not  chargeable  with  negligence  in 
respect  which  such  evidence  tended  to  prove, 
Brantner  v.  Chicago,  etc.,  R.  Co.  [Iowa]  112 
NW  790.  Evidence  of  custom  cured  by 
charge.  AVard  Furniture  Mfg.  Co.  v.  Isbell 
&  Co.  [Ark.]  99  SW  845.  Error  in  admitting 
evidence  not  part  of  res  gestae  cured  by  in- 
struction to  disregard.  Galveston,  etc.,  R. 
Co.  V.  Still  [Tex.  Civ.  App.]  IS  Tex.  Ct.  Rep. 
5S2,  100  SW  176.  Improper  question  harmless 
where  court  sustained  objection  to  it  and  in- 
structed jury  to  disregard  it.  Missouri,  etc., 
R.  Co.  V.  Smith  [Tex.  Civ.  App.]  17  Tex.  Ct. 
Rep.  954,  101  SW  453.  Error  in  admitting 
plaintiff's  evidence  showing  a  verbal  con- 
tract, defendant  relj'ing  on  a  written  one, 
cured  by  instruction  that  latter  would  pre- 
clude recovery  unless  waived.  Chicago,  etc., 
R.  Co.  V.  Burns  [Tex.  Civ.  App.]  19  Tex.  Ct. 
Rep.  775,  104'  SW  1081.  Erroneous  admission 
of  evidence  harmless  where  issue  which  It 
tended  to  sustain  was  not  submitted  to  jury. 
Weir  V.  Metropolitan  St.  R.  Co.  [Mo.  App.] 
103  SW  5S3;  Listman  Mill  Co.  v.  Miller.  131 
Wis.  393,  111  NW  496.  Erroneous  admission 
of  evidence  cured  by  charge  to  disregard. 
McLean  v.  Hattan,  127  Ga.  579,  56  SE  643; 
Louisville  &  S.  I.  Trac.  Co.  v.  Leaf  [Ind. 
App.]  79  NE  1060;  Medlin  v.  Simpson,  144 
N.  C.  397,  57  SE  24;  Armour  &  Co.  v.  Skene 
[C.   C.   A.]    153   F   241. 

Not  cured:  Admission  of  evidence  as  to  de- 
fendant's wealth  in  action  for  alienation  of 
affections  not  cured  by  instruction,  size  of 
verdict  indicating  prejudice.  Flinders  v. 
Bailey,  133  Iowa,  616,  111  NW  27.  Instruc- 
tions to  disregard  testimony  erroneously  ad- 
mitted held  not  to  cure  same  wliere  counsel 
was  permitted  in  argument  to  dwell  on  mat- 
ter and  jury  was  shown  to  liave  considered 
it.  Brown  Land  Co.  v.  Lehman  [Iowa]  112 
NW  185. 

Curing  other  portion.s  of  charge.  Choctaw, 
etc.,  R.  Co.  V.  Hickey  [Ark.]  99  SW  839;  St. 
Louis,  etc.,  R.  Co.  v.  Stewart,  201  Mo.  491.  100 
SW  583;  Consolidated  Kansas  City  Smelting 
&  Refining  Co.  v.  Binkley  [Tex.  Civ.  App.] 
99  SW  181.  Must  alfirmatively  appear  tliat 
presumptive  prejudice  has  been  removed. 
Atlantic  Coast  Lino  R.  Co.  v.  Crosby  [i-'la.] 
43  S  318.  Instruction  cured  by  other  correct 
instruction.  Keys  v.  Winnsboro  Granite  Co. 
[h:.  C]  56  SE  949.  Defect  in  inst:u<tion 
cured  by  other  instructions.  Monongaliela 
River  Consol.  Coal  &  Coke  Co.  v.  Hardsaw 
[Ind.  App.]  79  NE  1062.  Ambiguity  in  state- 
ment of  measure  of  proof  held  cured  by  sub- 
sequ'^nt  .^tateinont.  Kay  v.  Jefferson  County 
Gas  Co.,  31  Pa.  Super.  Ct.  194.  Instruction  on 
amount  recoverable  cured  by  other  limiting 
instructions.  Williams  v.  Meadville,  etc., 
St.  R.  Co.,  31  Pa.  Super.  Ct.  580.  Instruction 
permitting  jury  to  consider  common  expe- 
rience of  .value  cured  by  instruction  that  they 
could  only  act  under  tlie  evidence.  Indian- 
apolis Trac.  &  Terminal  Co.  v.  Beckman 
[Ind.   App.]    81   NE   82.  'Error  in   instiiiction 
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may  be  cured  bj'  withdrawing'  it.  Monon- 
galiela  River  Consol.  Coal  &  Coke  Co.  v. 
Hardsaw  [Ind.]  81  NE  492.  Instruction  not 
requiring  jury  to  award  damages  on  evidence 
cured  by  instruction  requiring  that  case  be 
decided  on  evidence.  Chicago  City  R.  Co.  v. 
Hagenback,  228  111.  290s  81  NE  1014.  Oniis- 
Bion  of  instruction  on  preponderance  of  evi- 
dence in  stating  essentials  to  recovery  cured 
by  instruction  given  in  defendant's  behalf. 
East  St.  Louis  &  S.  R.  Co.  v.  Zink,  229  111.  ISO, 
82  XE  283.  Instruction  on  measure  of  dam- 
ages disregarding  question  of  negligence 
cured  by  instruction  requiring  jury  to  look 
to  evidence  for  fact.s  and  instructions  for 
law.  Id.  Erroneous  instruction  as  to  rights  of 
persons  at  street  crossings  cured  by  subse- 
quent correct  instruction  on  contributory 
negligence.  Kelleher  v.  Interurban  St.  R. 
Co.,  102  NTS  466.  Verbal  error  in  instruction 
cured  by  subsequent  instruction.  Snyder  v. 
Stribling,  18  Okl.  168,  89  P  222.  Erroneous 
instruction  cured  by  immediate  correction. 
Atlantic  &  B.  R.  Co.  v.  Smith  [Ga.  App.]  58 
SE  542.  Instruction  permitting  punitive 
damages  for  negligence  cured  by  one  re- 
quiring willfulness.  Dempsey  v.  "Western 
Union  Tel.  Co.  [S.  C]  58  SE  9.  Erroneous  in- 
struction on  burden  of  proof  cured.  St.  Louis 
S.  W.  R.  Co.  V.  Groves  [Tex.  Civ.  App.]  16  Tex. 
Ct  Rep.  895.  97  SW  1084.  Instruction  omit- 
ting certain  elements  of  damage  cured  by 
subsequent  correct  instruction.  Sipple  v.  La- 
clede Gaslight  Co.,  125  Mo.  App.  81.  102  SW 
608.  Omitted  elements  in  instruction  cured 
by  subsequent  instruction.  In  re  Wilson's 
Estate  [Neb.]  Ill  NW  788;  Gibler  v.  Ter- 
minal R.  Ass'n,  203  Mo.  2'08,  101  SW  37;  Un- 
derwood V.  Metropolitan  St.  R.  Co.,  125  Mo. 
App.    490.   102    SW    1045. 

Refusal  of  Instruction  harmless  when  cov- 
ered by  others  given.  Postal  Telegraph- 
Cable  Co.  v.  Likes,  225  111.  249,  80  NE  136; 
Hanchett  v.  Haas,  125  111.  App.  Ill;  City  of 
Louisville  v.  Knighton,  30  Ky.  L.  R.  1037,  lOO 
SW  228;  Cairnes  v.  Pelton,  103  Md.  40,  63  A 
105;  Horner  v.  Beasley  [Md.]  65  A  820;  Aetna 
Ins.  Co.  V.  Missouri  Pac.  R.  Co.,  123  Mo. 
App.  513,  100  SW  569;  Ferris  v.  Edmonston, 
124  Mo.  App.  94,  100  SW  1119;  Bridgeport 
Coal  Co.  V.  Wise  County  Coal  Co.  [Tex.  Civ. 
App.]  17  Tex.  Ct.  Rep.  678,  99  SW  409;  St. 
Loui.s  S.  W.  R.  Co.  V.  Bryant  [Tex.  Civ.  App.] 
18  Tex.  Ct.  Rep.  755,  103  SW  237;  Merryman 
V.  Hoover  [Va.]  59  SE  483;  Hardt  v.  Chicago, 
etc.,  R.  Co.,  130  Wis.  512,  110  NW  427.  Where 
instructions  as  a  whole  present  substance  of 
refused  instruction.  Ind  anapolis  St.  R.  Co. 
V.  Taylor,  39  Ind.  App.  592,  80  NE  436.  Re- 
fu.=al  to  char-.-e  that  certain  facts  did  not 
constitute  negligence  harmless  where  court 
repeatedly  stated  what  facts  would  consti- 
tute negligence.  Blicklej-  v.  Luce's  Estate, 
148  Mich.  233,  14  Det.  Leg.  N.  121,  111  NW 
752.  Error  in  refusing  requested  instruction 
as  a  charge  on  facts  harmless  where  sub- 
sta'nce  thereof  was  embodied  in  an  instruc- 
tion given.  Bussey  v.  Charleston  &  W.  C. 
R.  Co.  [S.  C]  58  SE  1015.  Refusal  of  in- 
struction that  if  jury  found  plaintiff  was 
not  entitled  to  recover  they  need  not  con- 
sider question  of  damages  harmless  in  view 
of  instruction  stating  what  plaintiff  must 
prove  to  recover.  Chicago  City  R.  Co.  v. 
Hagenback,  228  111.  290.  81  NE  1014.  In- 
structiriTs  must  be  considered  as  a  ^vhole. 
Seaboard  Air  Line  R.  Co.  v.  Scarbomu^rh 
[Fla.]    42  S  706;  Brown   Store   Co.   v.   Chatta- 


hoochee Lumber  Co.,  1  Ga.  App.  609,  57  SE 
1043;  Bush  v.  Fourcher  [Ga.  App.]  59  SE  459; 
Smith  V.  Landa  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  130,  101  SW  470;  Painter  v.  Kilgore 
[Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  380,  101  SW 
809;  Virginia-Carolina  Chem.  Co.  v.  Kn  ght, 
106  Va.  674,  56  SE  725.  Ambiguous  state- 
ments may  be  cured  by  other  portions  of 
charge.  City  of  Austin  v.  Forbis  [Tex.  Civ. 
App.]   99  SW  132. 

>ot  cured.  Western  Union  Tel.  Co.  v.  De 
Andrea  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  11, 
100  SW  977.  Erroneous  instruction  on  due 
care  not  cured  by  subsequent  instruction. 
Johnson  v.  Texas  &  C.  R.  Co.  [Tex.  Civ.  App.] 
17  Tex.  Ct.  Rep.  823.  100  SW  206;  Louisville 
&  N.  R.  Co.  V.  Cheatham  [Tenn.]  100  S"W  902. 
Instruction  rendering  defendant  liable  for 
damages  irrespective  of  negligence  not  cured 
by  instruction  requiring  jury  to  find  injury 
before  assessing  any  damages.  St.  Louis, 
etc.,  R.  Co.  V.  Moon  [Tex.  Civ.  App.]  19  Tex. 
Ct.  Rep.  10,  103  SW  1176.  Erroneous  instruc- 
tion not  cured  by  statement  that  it  was  to 
be  considered  as  part  of  main  charge  which 
was  correct.  Texas  Cent.  R.  Co.  v.  Waldie 
[Tex.  Civ.  App.]  IS  Tex.  Ct.  Rep.  60,  101  SW 
517.  Instruction  on  weight  of  evidence  not 
cured  by  instruction  setting  forth  adverse 
party's  theory  of  the  action.  Louisville  R. 
Co.  V.  O'Connor,  30  Ky.  L.  R.  1329,  101  SW 
305.  Error  in  instruction  on  burden  of  proof 
not  cured  by  instruction  that  if  certain  facts 
were  found  defendant  was  not  liable.  Trot- 
ter V.  St.  Louis  &  Suburban  R.  Co.,  122  Mo. 
App.  405,  99  SW  508.  Misleading  instruction 
not  cured  by  other  correct  instructions. 
Walsh  V.  Henry,  SS  Colo.  393,  88  P  449.  Cor- 
rection of  charge  at  request  of  party  whom 
it  favored  held  not  sufficiently  definite  to 
cure  error  therein.  Martin  v.  Forty-Second 
St..  etc.,  R.  Co.,  54  Misc.  645,  104  NTS  840. 
Error  in  instruction  not  cured  by  giving 
qualified  requested  instruction.  Barr  v.  Sche- 
fer,  118  App.  Div.  834,  103  NTS  733.  Errone- 
ous instruction  on  knowledge  to  be  imputed 
to  principal  from  knowledge  of  agent  not 
cured  by  subsequent  instruction.  Weaver  v. 
Richards  [Mich.]  14  Det.  Leg.  N.  617,  113  NW 
S67.  Instruction  making  defendant  an  in- 
surer not  cured  by  instruction  as  to  necessity 
of  proof  as  to  cause  of  injury.  Sullivan  v. 
Brooklyn  Heights  R.  Co.,  117  App.  Div.  784. 
102  NTS  982.  Erroneous  instrxiction  not 
cured  by  one  conflicting  therewith.  Fogarty 
V.  Southern  Pac.  Co.  [Cal.]  91  P  650;  Atlanta, 
etc.,  R.  Co.  V.  McManus,  1  Ga.  App.  302,  5S  SE 
258;  Sullivan  v.  Metropolitan  Life  Ins.  Co.,  35 
Mont.  1,  88  P  401.  Instruction  permitting  re- 
ci-very  of  speculative  dainages  not  cured  by 
conflicting  instruction.  Malone  v.  Sierra  R. 
Co.  [Cal.]  91  P  522.  Instruction  invading 
province  of  jury  not  cured  by  conflicting  in- 
struction submitting  issues  to  jury.  Texas 
Cent.  R.  Co.  v.  Waldie  [Tex.  Civ.  App.]  18 
Tex.  Ct.  Rep.  60,  101  SW  517. 

78.  Error  in  instruction  is  not  cured  by 
giving  one  contradicting  it  without  with- 
draTving  erroneous  one.  Monongahela  River 
Consol.  Coal  &  Coke  Co.  v.  Hardsaw  [Ind.]  81 
NE  492.  "^S^'here  verdict  wa  ~  a~  tavoraijle  to 
complaining  party  as  it  could  have  been  had 
no  error  been  committed.  Clark  v.  Empire 
Mercantile  Co.  [Ga.  App.]  &8  SE  363. 
*  Cure  o£  rnlings  on  pleadings:  Striking  out 
cross  complaint  harmless  where  finding 
would  have  defeated  recovery  thereon.  Na- 
ler    v.    Ballew    [Ark.]     99    SW    72.     Refusing 
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leave  to  amend  so  as  to  ask  dissolution  of 
partnersliip  harmless  where  court  found 
there  was  no  partnership.  Clilopeck  v.  Chlo- 
peck  rWash.]  91  P  966.  Overruling  demurrer 
to  defendant's  cross  complaint  harmless  as  to 
plaintiff  where  court  finds  in  his  favor.  Tal- 
bott  v.  New  Castle  [Ind.]  SI  NE  724.  Error 
in  overruling-  demurrer  to  answer  harmless 
where  .iury  finds  facts  averred  therein  are 
true.  Teag-ue  v.  Blooming-ton  [Ind.  App.]  81 
NE  103.  Overruling  demurrer  to  second 
cause  of  action  harmless  wliere  special  find- 
ing, supported  by  evidence,  sustains  verdict 
returned  for  plaintiff  on  first  cause  of  ac- 
tion. Snyder  v.  Schardt,  9  Ohio  C.  C.  (N.  S.) 
615. 

Mi.seonduct  of  counsel,  in  argument,  harm- 
less where  size  of  verdict  indicates  no  preju- 
dice. Eldorado  Coal  &  Coke  Co.  v.  Swan,  227 
111.    586,   81   NK   691. 

Joinder  of  parties:  Objection  to  nonjoinder 
of  parties  cured  by  finding  that  defendant 
was  not  bound  by  contract  sued  on.  Atkins 
V.  Atkins  [Mass.]  80  NE  806. 

Special  interrogatories:  Error  in  submit- 
ting special  interrogatory  harmless  wliere 
jury  did  not  answer  it,  finding  facts  render- 
ing answer  unnecessary.  Wallace  v.  Skinner 
[Wyo.]  88  P  221.  Refusal  to  require  jury  to 
answer  specific  interrogatories  where  an- 
swers thereto  appear  under  other  interroga- 
tories. Oolitic  Stone  Co.  v.  Ridge  [Ind.  App.] 
80  NE  441.  Refusal  of  question  for  special 
verdict  cured  by  findings  covering  same  in 
answer  to  other  interrogatories.  McKone  v. 
Metropolitan  Life  Ins.  Co.,  131  Wis.  243,  110 
•irW  472. 

Admitted  evidence  cured:  Harmless  where 
finding  shows  that  erroneous  evidence  was 
not  considered.  Southern  R.  Co.  v.  St.  Louis 
Hay  &  Grain  Co.  [C.  C.  A.]  153  P  728.  Evi- 
dence of  damage  caused  by  injunction  not 
raised  by  plea  in  reconvention  cured  by  ver- 
dict. Darst  V.  Devini  [Tex.  Civ.  App.]  19  Tex. 
Ct.  Rep.  455,  102  SW  787.  Refusal  to  strike 
expert  testimony  introduced  on  assumption 
that  services  were  not  performed  under  con- 
tract harmless  where  jury  finds  they  were 
performed  under  contract.  Cunningham  v. 
Springer,  203  U.  S.  647,  51  Law.  Ed.  662. 
Admission  of  evidence  harmless  where  ver- 
dict does  substantial  justice.  Toledo,  etc., 
Trac.  Co.  v.  Sterling,  9  Ohio  C.  C.  (N.  S.)  200. 
Erroneous  admission  of  evidence  cured  by 
verdict  for  defendant  on  counts  which  it 
tended  to  support.  East  St.  Louis  &  S.  R.  Co. 
V.  Zink,  229  111.  180,  82  NE  283.  Erroneous 
admission  of  testimony  held  harmless  in  view 
of  size  of  verdict  rendered.  Bahr  v.  North- 
ern Pac.  R.  Co.  [Minn.]  112  NW  267;  Daniel 
v.  Atlantic  Coast  Line  R.  Co.  [N.  C]  58  SE 
601.  Admission  of  conclusion  as  to  damages 
harmless,  verdict  indicating  that  no  preju- 
dice resulted.  Montgomery  v.  Somers  [Or.] 
90  P  674.  Admission  of  evidence  of  defend- 
ant's conduct  with  respect  to  land  in  tres- 
pass harmless  where  verdict  was  for  nom- 
inal damages.  Buford  v.  Christian  [Ala.]  42 
S  997.  Erroneous  admission  of  evidence  of 
custom  harmless  where  jury  construed  con- 
tract from  its  terms  alone.  St.  Louis,  etc., 
R.  Co.  V.  Wynne  Hoop  &  Cooperage  Co. 
[Ark.]  99  SW  375.  Erroneous  admission  of 
evidence  on  certain  issue  harmless  where 
court  found  in  favor  of  injured  party  thereon. 
Flack  V.  Braman  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  107,  101  SW  537.  Error  In  admitting 
testimony  of  incompetent  witness  as  to  value 


harmless  where  verdict  was  for  amount  au- 
thorized by  competent  evidence.  Ft.  Worth, 
etc.,  R.  Co.  V.  Hickox  [Tex.  Civ.  App.]  IS  Tex. 
Ct.  Rep.  691,  103  SW  202.  Erroneous  admis- 
sion of  evidence  cured  by  findings  and  con- 
clusions of  court.  St.  Louis,  etc.,  R.  Co.  v. 
White  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  664, 
103  SW  673.  Admission  of  improper  evidence 
to  explain  contract  harmless  when  verdict 
shows  correct  construction.  St.  Louis,  etc., 
R.  Co.  V.  Payne  [Tex.  Civ.  App.]  19  Tex.  Ct. 
Rep.    765,    104   STV   1077. 

Curing-  exclusion:  Excl-usion  of  evidence  in 
reduction  of  punitive  damages  harmless 
where  none  were  allowed.  Cain  v.  Corley 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  644,  99  SW 
168.  Exclusion  of  evidence  as  to  speed  of 
car  harmless  where  court  finds  injury  due 
to  decedent's  contributory  negligence.  Hig- 
gins  V.  Los  Angeles  R.  Co.  [Cal.  App.]  91  P 
344. 

Curing  errors  in  cliarge.  Wiiere  it  is  clear 
from  verdict  that  jury  disregarded  erroneous 
instruction,  error  is  harmless.  Whitney  v. 
Brown,  75  Kan.  678,  90  P  277.  Erroneous  in- 
struction cured  by  verdict  showing  that  it 
was  not  considered.  Chew  v.  Jackson  [Tex. 
Civ.  App.]  18  Tex.  Ct.  Rep.  678,  102  SW  427. 
But  see  disregard  of  erroneous  instruction 
as  constituting  reversible  error,  §  2,  ante,  de- 
fects in  verdicts  or  findings.  Error  in  in- 
struction of  presumption  of  negligence  of 
carrier  from  injury  to  live  stock,  where  ship- 
per under  contract,  was  required  to  accom- 
pany sliipment,  harmless  where  from  verdict 
jury  must  have  found  contract  invalid.  St. 
Louis,  etc.,  R.  Co.  v.  Wells  [Ark.]  99  SW  534. 
Ordinarily,  an  instruction  for  defendant,  if 
erroneous,  is  harmless  where  verdict  is  for 
plantiff.  St.  Louis,  etc.,  R.  Co.  v.  Nance  [Tex. 
Civ.  App.]  IS  Tex.  Ct.  Rep.  276,  101  SW  294; 
Cleaver  v.  Louisville  &  N.  R.  Co.,  30  Ky.  L.  R. 
1059,  100  SW  223.  Error  in  submitting  liabil- 
ity of  several  defendants  for  certain  acts  for 
which  one  alone  was  liable  cured  by  verdict 
in  favor  of  tliat  one.  Southern  Kansas  R. 
Co.  V.  Curtis  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
743,  99  SW  566.  Error  in  instruction  author- 
izing verdict  in  favor  of  a  codefendant  harm- 
less where  verdict  was  against  both  defend- 
ants. St.  Louis,  etc.,  R.  Co.  v.  Nance  [Tex. 
Civ.  App.]  18  Tex.  Ct.  Rep.  276,  101  SW  294. 
Misleading  instruction  cured  by  .special  find- 
ing showing  that  it  was  understood.  St. 
Louis  &  S.  F.  R.  Co.  v.  Beets,  75  Kan.  295, 
89  P  683.  Incorrect  instruction  as  to  defend- 
ant's primary  liability  harmless  where  jury 
found  for  defendant  on  a  release.  Wallace  v. 
Skinner  [Wyo.]  88  P  221.  Error  in  instruc- 
tion on  assumed  risk  cured  by  verdict  find- 
ing plaintiff  guilty  of  contributory  negli- 
gence. Madison  v.  Clippinger,  74  Kan.  700, 
88  P  2'60.  Error  in  instruction  on  con- 
structive notice  cured  by  verdict  sliowing  ac- 
tual notice.  Young  v.  Milwaukee  Gaslight 
Co.  [Wis.]  113  NW  50.  Where  jury  found  for 
plaintiff  in  trover  for  the  entire  property 
claimed,  error  in  instruction  directing  partial 
recovery  is  harmless.  Major  v.  Brewster,  148 
Mich.  623,  14  Det.  Leg.  N.  323,  112  NW  490. 
Instruction  in  action  for  breach  of  marriage 
promise  that  fornication  of  plaintiff  was  no 
defense  where  abandonment  was  for  another 
cause  harmless  where  defense  was  based  on 
plaintiff's  condition  which  jury  found  was 
caused  by  defendant.  Colburn  v.  Marblo 
[Mass.]  82  NE  28.  Erroneous  instruction  on 
certain  issue  cured   by  verdict  on  such  issut- 
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for  partv  harmed  thereby.  Donk  Bros.  Coal 
&  Coke  Co.  V.  Stroetter,  229  111.  134,  82  NE 
250.  Error  in  submitting  issue  to  jury  cured 
by  verdiot  for  injured  partv  thereon.  Gates 
v.  Detroit  &  M.  R.  Co.,  147  Mich.  523',  111  NW 
101;  Rockefeller  v.  Wedge  [C.  C.  A.]  149  F 
130.  Instruction  ignoring  question  of  con- 
tributory negligence  where  jury  necessarily 
found  that  plaintiff  exercised  due  care. 
Knoefel  v.  Atkins  [Ind.  App.]  81  NE  600. 
Where  evidence  showed  that  when  policy 
was  taken  insured  was  in  good  health  unless 
she  had  a  certain  disease,  and  jury  found  she 
did  not  have  it,  error  in  instruction  as  to  ef- 
fect of  want  of  knowledge  of  insured  as  to 
her  condition  was  harmless.  Perry  v.  John 
Hancock  Mut.  Life  Ins.  Co.,  147  Mich.- 645,  14 
Det.  Leg.  X.  19.  Ill  NW  195.  Where  facts 
constituting  elements  of  proximate  cause  are 
found  in  special  verdict,  inaccuracy  in  defini- 
tion harmless.  Odegard  v.  North  Wisconsin 
Lumber  Co.,  130  Wis.  659,  110  NW  809.  Verbal 
instruction  as  to  authority  of  nine  jurors  to 
bring  in  verdict  harmless  where  verdict  was 
unanimous.  Baxter  v.  Magill  [Mo.  App.]  105 
SW  679.  Confusion  of  contributory  negli- 
gence and  assumed  risk  where  jury  found 
that  deceased  was  guilty  of  neither.  Shat- 
tuck's  Adm'r  v.  Central  Vt.  R.  Co.,  79  Vt.  469, 
65  A  52'9.  Submission  of  issue  unsupported 
by  evidence  harmless  in  view  of  verdict. 
London  v.  Crow  [Tex.  Civ.  App.]  19  Tex. 
Ct.  Rep.  451,  102  SW  177.  Conflicting  in- 
structions cured  by  verdict.  Id.  Error  in 
submitting  construction  of  contract  to  jury 
harmless  where  jury  construed  it  correctly. 
(St.  Louis,  etc..  R.  Co.  v.  T\'ynne  Hoop  & 
Cooperage  Co.  [Ark.]  99  SW  375;  Seago  v. 
"White  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  183, 
100  STV  1015;  St.  Louis,  etc.,  R.  Co.  v.  Payne 
[Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  765,  104  SW 
1077),  and  a  similar  rule  applies  to  the  sub- 
mission of  the  construction  of  a  decree  of 
court  (Charles  v.  St.  Louis,  etc.,  R.  Co.,  124 
Mo.  App.  293,  101  SW  680).  Instruction  not 
limiting  damages  recoverable  where  verdict 
allowed  proper  amount.  Western  Union  Tel. 
Co.  V.  Lehman  [Md.]  66  A  266.  Where  ver- 
dict was  for  less  than  undisputed  evidence 
showed  property  was  worth,  improper  in- 
struction on  measure  of  damages  was  harm- 
less. Lake  Erie  &  W.  R.  Co.  v.  Hobbs  [Ind. 
App.]  81  NE  90.  Charge  that  in  no  event 
could  verdict  exceed  ?15,000  harmless  where 
verdict  was  for  $3,000.  McGovern  v.  Inter- 
urban  R.  Co.  [Iowa]  111  NW  412.  Submis- 
sion of  measure  of  damages  to  jury  on  er- 
roneous theory  is  harmless  where  verdict  is 
correct.  Kelly  v.  Pierce  [N.  D.]  112  NW  995. 
Correctness  of  measure  of  damages  rendered 
immaterial  by  verdict  showing  that  jury  did 
not  consider  it.  Buick  Motor  Co.  v.  Reid 
Mfg.  Co.  [Mich.]  14  Det.  Leg.  N.  626,  113  NW 
591.  Errors  in  instructions  or  damages 
harmless  when  verdict  was  for  defendant. 
Fletcher  v.  Prestwood  [Ala,]  43  S  231;  Love- 
man  V.  Birmingham  R.,  L.  &  P.  Co.  [Ala.]  43 
S  411;  Matteson  v.  Southern  Pac.  Co.  [Cal. 
App.]  9:!  P  101:  Oracy  v.  Atlantic  Coast  Line 
R.  Co.  [Fla.]  42  S  903.  Instruction  misstat- 
ing evidence  of  ■witness  as  to  value  cured  by 
verdict  for  less  than  amount  which  evidence 
of  such  witness  would  have  justified.  Cal- 
houn County  V.  Art  Metal  Const.  Co.  [Ala.] 
44  S  876.  Instruction  authorizing  considera- 
tion of  contributory  negligence  in  mitigation 
of  damages  harmless  where  verdict  was  rea- 
sonable in  amount.     Louisville  &  N.  R.  Co.  v. 
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Cheatham  [Tenn.]  100  SW  902.  Error  in  in- 
struction on  measure  of  damages  harmless 
where  verdict  of  $500  was  render-ed  fur  loss 
of  both  legs.  Oliver  v.  Calbert,  30  Ky.  L. 
R.  1316,  101  S"W  314. 

Xot  cnred:  Erroneous  instruction  not  cured 
by   verdict,   it   not   appearing   Tvhich   instruc- 
tions   jury    followed.     Londonderry    Min.    Co. 
V.    United   Gold   Mines   Co.    [Colo.]    88   P.    455. 
Curing  failure  or  refusal  to  charge:  W^here 
jury    found    that    plaintiff    was    not    serving 
under  contract  made  prior  to  passage  of  em- 
ployers'  liability  act,   refusal   to  charge   that 
act   did  not   apply  to   contracts   made   before 
its  passage  is  harmless.     Pittsburgh,  etc.,  R. 
Co.  V.  Collins   [Ind.]   80  NE  415.     Where  jury 
found    that    application    of    brake    could    not 
j  have    stopped   car,    refusal   to   charge   that   if 
[  car  were  equipped  ■with  proper  brake  which 
I  would  have  checked  train  and  prevented  col- 
1  lision    is    harmless.     Id.     Failure    to    charge 
jury    to    make    special    findings    only    where 
general  verdict  was  returned  harmless  where 
I  general    verdict    ■was    returned.     Wallace    v. 
1  Skinner    [Wyo.]     88    P    2'21.     Refusal    to    in- 
struct where  jury  could  not  have  arrived  at 
verdict    rendered     without     consideration     of 
matters    contained    in    instruction    requested. 
Picard  v.  Beers    [Mass.]    81  NE  246.     Refusal 
of  instruction  on  damages  harmless  to  plain- 
tiff   ■where    jury    finds    defendant    not    liable. 
j  Rogers  v.  Rio  Grande  W.  R.  Co.    [Utah]    90  P 
'  1075.     Refusal  to  charge  that  in  determining 
I  value  jury  might  consider  amount  for  which 
I  plaintiff  agreed  to  sell  harmless  where  verdict 
I  was    for   a   less    amount.      Calhoun    County  v. 
Art  Metal  Const.   Co.    [Ala.]    44   S  876.     Error 
in    refusing    instruction    on    fraud    harmless 
where  jury  found   that   no   misleading  state- 
ments   ■were    made.     Bridgeport    Coal    Co.    v. 
T\Mse    County    Coal    Co.    [Tex.    Civ.    App.]    17 
Tex.    Ct.    Rep.    678,    99    S'U^    409.     Refusal    to 
instruct  jury  as  to  their  verdict  if  they  found 
no  profits  would  result  from  certain  contract 
harmless  where  jury  found  that  profits  would 
have  resulted.     Nicola  Bros.  Co.  v.  Hurst,   30 
Ky.  L.  R.  851,  99  SW  917.     Refusal  to  submit 
issue  a^  to  expenses  incurred  under  contract 
harmless  when  jury  found  there  was  no  con- 
tract,    "^"eldon  V.  Finley  [Ky.]  104  SW  701. 

79.  Where  substantial  justice  has  been 
done,  errors  in  charge  are  harmless.  Baird 
V.  Burton  Tel.  Co.,  10  Ohio  C.  C.  (N.  S.)  163. 
Erroneous  admission  or  exclusion  of  evi- 
dence harmless  where  correct  conclusion  sup- 
ported by  competent  testimony  is  reached. 
Peet  V.  Peet,  229  111.  341,  82  NE  37'6.  Error  in 
admitting  evidence  harmless  where  judgment 
was  not  rendered  on  same.  Keller  v.  Mc- 
Gilliard  [Cal.  App.]  90  P  483;  Downing  v. 
Ernst  [Colo.]  92  P  230.  Erroneous  admission 
of  evidence  that  8  per  cent  was  agreed  rate 
of  interest  harmless  ■where  only  6  per  cent 
was  allowed.  Grey  v.  Callan,  133  Iowa,  5-00, 
110  NW  909.  That  action  was  brought  in  law 
ir^tead  of  equity  liarmless  where  ju  Igm^nt  is 
correct.  Wilson  v.  WTiite  [Ark.]  102  SW  201. 
Overruling  exception  that  action  to  restrain 
collection  of  taxes  could  not  be  maintained 
without  consent  of  state  harmless  where 
court  denied  injunctive  relief.  Producers' 
Oil  Co.  V.  Stephens  [Tex.  Civ.  App.]  99  SW 
157;  Texas  Co.  v.  Stephens  [Tex.  Civ.  App.] 
99  SW  160.  Error  in  declaring  a  lien  on 
land  insufficiently  described  in  the  complaint 
cured  by  amendment  of  judgment  eliminating 
the  lien.  Salter  v.  Goldberg  [Ala.]  43  S  571. 
Error     in     overruling    demurrer    to    petition 
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HEALTH. 


8   1.     Validity   «nd    Construction    of    Health 
Regulations    <15S«>. 

§  2.      Healtb.  Boards  and  Officers  (1587). 


§  3.      Care    and    Control    of    Sanitation    and 
Disease  (15S8). 


The  scope  of  this  topic  is  noted  below.®^ 

§  1.  Validity  and  construction  of  health  regulations. ^^^  *  ^-  '"•  ^^ — In  tlio  exer- 
cise of  the  police  power  reasonable  regulations  for  the  promotion  of  the  public 
health,  such  as  regulations  excluding  unvaccinated  children  from  the  schools,*^ 
governing  location  of  cemeteries,^*  pr(*hibiting  the  sale  of  impure  and  deleterious 
foods,*"  and  indiscriminate  transportation  of  garbage,^^  and  dead  animals  ^^  through 


harmless  where  judgment  was  for  defendant. 
Pardee  v.  Kuster  [Wyo.]  91  P  836.  Where  in 
replevin  there  was  no  judg-ment  for  property 
taken  and  not  returned,  erroneous  admission 
of  evidence  as  to  sucli  property  is  harmless. 
Indiana  Union  Trac.  Co.  v.  Bick  [Ind.  App.] 
81  NE  617.  "Where  judgment  was  on  plead- 
ings, errors  in  rulings  on  evidence  harmless. 
Bailey  v.  Aetna  Indemnity  Co.  [Cal.  App.] 
91  P  416.  Refusal  to  order  judgment  for 
plaintiff  on  pleadings  harmless  where  judg- 
ment quieting  plaintiff's  title  was  rendered 
correctly  made  subject  to  outs'landing  lien. 
Sartor  v.  Wells  [Colo.]  89  P  797.  Questions 
arising  under  a  paragraph  not  made  the 
basis  of  the  judgment  appealed  from  will 
not  be  considered.  Robards  v.  Hamrick,  39 
Ind.  App.  134.  79  NE  386.  Error  in  refu.sing 
to  strike  cross  complaint  harmless  where 
judgment  was  not  rendered  on  cross  com- 
plaint. Keller  v.  McGilliard  [Cal.  App.]  90 
P  483.  Error  in  applying  credit  harmless 
where  judgment  was  for  less  than  amount 
to  which  plaintiff  was  entitled.  Star  Mill 
&  Lumber  Co.  v.  Porter  [Cal.  App.]  88  P 
4  97.  Correct  judgment  will  not  be  reversed 
because  relief  was  granted  on  ground  not 
alleged  in  complainant's  bill.  Ransier  v. 
Dwyer.  149  Mich.  487,  14  Det.  Leg.  N.  521, 
112  NW  1120.  Where  decree  required  con- 
veyance of  only  an  undivided  two-fifths 
Interest,  defendant  was  not  prejudiced  by 
finding  that  she  apparently  owned  a  life  in- 
terest in  whole  tract.  Moore  v.  Gariglietti, 
22'8  111.  143.  81  NE  826.  Error  In  awarding 
certain  defendants  costs  against  plaintiff 
cured  by  final  judgment  adjudging  all  costs 
against  another  defendant.  Morris  v.  Morris 
[Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  809,  105  SW 
242.  Failure  to  find  value  of  several  articles 
in  replevin  harmless  where  judgment  was  for 
return  of  property  only.  Tucker  &  Co.  v. 
Freiberg   [Tex.  Civ.  App.]    101   SW  837. 

80.  McGraw  v.  O'Neil,  123  Mo.  App.  691, 
101  SW  132;  Houston  &  T.  C.  R.  Co.  v.  Barr 
[Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  705,  99  SW 
437.  Errors  affecting  solely  the  extent  of 
recovery  may  be  cured  by  remittitur  where 
correct  amount  can  be  satisfactorily  ascer- 
tained. Lyttle  V.  Goldberg,  131  Wis.  613,  111 
NW  718.  Erroneous  charge  cured  by  re- 
mittitur on  appeal.  Hall  v.  Luckman,  133 
Iowa,  518,  110  NW  916.  Err-or  in  failing  to 
limit  jury  in  determining  damages  on  certain 
ground  to  amount  claimed  in  petition  cured. 
Smith  V.  Kansas  City,  125  Mo.  App.  150,  101 
SW  1118.  Submission  of  issue  not  pleaded 
held  cured.  Atoka  Coal  &  Min.  Co.  v.  Miller 
[Ind.  T.]  10'4  SW  555.  Admission  of  evidence 
as  to  issue  not  pleaded  cured.     Id. 


Not  cured:  \\^here  verdict  is  so  large  as  to 
indicate  passion  and  prejudice,  remittitur 
will  not  cure.  Belt  R.  Co.  v.  Charters.  123 
111.  App.  322.  Error  in  admitting  proof  of 
marriage  of  plaintiff  in  action  for  personal 
injuries  not  ''ured.  Jones  &  Adams  Co.  v. 
George,  227  111.   64,  81  NE  4. 

81.     See  8  C.  L.  2  9. 

S3.  It  includes  the  validity  and  execution 
of  health  regulations  and  the  powers  and 
duties  of  officers  charged  with  their  en- 
forcement. It  excludes  general  matters  as 
to  th<_^  police  power  of  the  state  (see  Con- 
stitutional Law,  9  C.  L.  610),  and  of  munici- 
palities (see  Municipal  Corporations,  8  C.  L. 
1056),  and  regulations  pertaining  to  food 
products  (see  Adulteration,  9  C.  L.  37;  Food, 
9  C.  L.  1369).  The  practice  of  medicine  and 
the  sale  of  drugs  are  also  treated  in  a  sep- 
arate topic  (see  Medicine  and  Surgery,  8  C 
L.   972). 

83.  Reasonableness  of  rule  requiring  pu- 
pils to  be  vaccinated  as  condition  to  rig!it 
to  attend  school,  adopted  under  authority 
of  Rev.  St.  §  3986,  held  for  board  of  edu- 
cation in  first  instance  and  only  to  be  judi- 
cially interfered  vyith  in  case  of  abuse. 
State  v.  Board  of  Education  of  Barberton,  76 
Ohio  St.  297,  81  NE  568.  Fact  that  no  epi- 
demic of  smallpox  is  prevalent  held  not  to 
render  rule  of  board  requiring  all  pupils 
to  be  vaccinated,  as  condition  to  right  to 
attend  school,  unreasonable  and  abuse  of 
discretion.  Id.  Act  June  18,  1895  (P.  L. 
203),  held  to  impose  duty  upon  superin- 
tendents, principles,  and  teachers  to  ex- 
clude pupils  from  schools  who  cannot  show 
certificate  of  vaccination  and  not  upon  di- 
rectors, hence  mandamus  vyill  not  lie 
against  latter.  Commonwealth  v.  Rowe 
[Pa.]  67  A  56.  See,  also,  Schools  and  Edu- 
cation,   S    C.    L.    1851. 

84.  Public  Health  Law,  Laws  1893, 
p.  1502,  c.  661,  §  21,  giving  local  board  of 
health  power  to  regulate  matters  detri- 
mental to  public  health,  will  not  support 
order  restraining  use  of  certain  lands  for 
cemetery  unless  such  prohibition  is  neces- 
sary to  preserve  public  health.  Morton  v. 
St.  Patrick's  Roman  Catholic  Church  Soc, 
105  NYS  1100.  Held  not  necessary,  ceme- 
tery being  located  w^ithout  city  limits  and 
in  sparsely  settled  territory.  Id.  See,  also, 
Cemeteries,   9   C.   L.    541. 

8.%.     See  Food,  9  C.  L.  1309. 

8<f.  Fact  that  garbage  contains  some  ele- 
ment of  value  held  not  to  prevent  such  reg- 
ulation. Nash  V.  District  of  Columbia,  28 
App.  D.  C.  598.  Grease  and  cracklings  ren- 
dered from  fats  of  fresh   meats  cooked  and 
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the  streets,  smoke  regulations,^^  building  regulations,^^  may  be  adopted  by  munici- 
palities and  statutory  boards  **"  within  the  scope  of  their  conferred  authority,^^  and 
subject  to  constitutional  restrictions.^^  A  municipality  cannot  authorize  the  main- 
tenance of  a  business  injurious  to  the  public  health. ^^ 

§  2.  Health  hoards  and  officers.^^"  ^  ^-  ^-  -^—In  Massachusetts  boards  of 
health  cannot  appoint  one  of  their  own  number  quarantine  officer,^*  while  in  the 
absence  of  statutory  authority,  towns  cannot  remove  health  officers,^^  when  such 
power  is  conferred  it  is  free  from  judicial  interference  except  where  frivolous 
and  arbitrary.^^  The  compensation  of  health  officers  in  New  York  is  fixed  bv  the 
local  boards  of  health."  Health  commissioner  is  not  disqualified  to  sit  as  a  member 
of  the  board  of  health  in  Missouri  on  a  hearing  to  show  cause  why  a  business  should 


carried  away  ■within  twenty-four  hours  held 
not  garbage  within  Police  Regulations,  D. 
C.    art.    14,    §   1.     Id. 

87.  Municipality  has  power  to  grant  mo- 
nopoly for  transporting  and  utilizing  dead 
animals  which  have  not  been  slaughtered 
for  food,  and  demurrer  to  petition  for  in- 
junction against  interference  with  rights 
under  such  grant  will  not  lie  where  petition 
alleges  that  carcasses  which  have  become 
decayed,  putrid,  or  offensive  are  not  trans- 
ported or  handled,  and  that  such  transpor- 
tation and  handling  has  at  all  times  com- 
plied with  the  rules  and  regulations  of  the 
Ijoard  of  health.  Stadler  v.  Cleveland,  4 
Ohio  N.  P.    (N.  S.)    649. 

88.  Failure  to  provide  smoke  consumer 
as  provided  by  Sanitary  Code,  §  96,  does 
not  render  superintendent  liable.  People 
V.  Sturgis.  121  App.  Div.  407,  106  NYS  61. 
Sanitary  Code,  §  96,  proliibiting  one  from 
allowing  smoke  to  escape  to  tlie  annoy- 
ance of  person  not  engaged  in  building,  held 
not  violated  where  smoke  does  not  annoy 
people    living    in    vicinity.     Id. 

89.  Tenement  House  Law,  Laws,  1901, 
p.  905,  c.  334,  §§  67,  68,  and  71,  as  amended 
by  Laws  1902,  p.  931,  c.  352,  providing  for 
windows  in  tenements  based  upon  floor  area, 
construed,  and  held  tliat  alcoves  are  to  be 
considered  as  part  of  room  to  whicli  an- 
nexed and  not  as  separate  room.  People  v. 
Butler,  105  NTS  117.  See,  also,  Buildings 
and  Building  Restrictions,   9  C.  L.  441. 

90.  Act  June  24,  1S95,  P.  L.  232,  author- 
izing boards  of  health  to  provide  for  regis- 
tration of  journeymen  and  master  plumb- 
ers, held  not  unlawful  delegation  of  legis- 
lative power.  Commonwealth  v.  Sliafer,  32 
Pa.  Super.  Ct.   497. 

91.  Acts  1904,  p.  106,  c.  35,  amendatory 
of  Ky.  St.  1903,  §  2055,  creating  county 
boards  of  health  and  defining  their  powers, 
held  not  to  authorize  resolution  placing 
contagious  diseases  under  exclusive  control 
of  health  officer  and  preventing  other  piiy- 
sicians  from  attending  those  afflicted  there- 
with. Trabue  v.  Todd  County  [Ky.]  102  SW 
309.  Municipal  Code  of  Chicago,  §  964,  pro- 
hibiting keeping  of  certain  slops  and  refuse 
for  cow  feed,  held  ■within  police  power 
granted.  Ringelstein  v.  Chicago,  128  111. 
App.  483.  Sanitary  Code  of  Elizabeth,  §  2, 
requiring  plans  for  plumbing  and  drainage 
systems  to  be  filed  with  board,  lield  ex- 
pressly authorized  by  Supp.  of  1888,  §  1 
(Gen.  St.  p.  1642,  par.  39),  and  a  reasonable 
regulation.  Board  of  Health  of  Elizabeth 
V.  Dickstein   [N.  J.  Law]   67  A  89.     Act  June 


24,  1895,  P.  L.  232,  authorizing  boards  of 
health  to  provide  for  registration  of  jour- 
neymen and  master  plumbers,  does  not  au- 
thorize rule  requiring  examination.  Com- 
monwealth V.  Shafer,  32  Pa.  Super.  Ct.  497, 
Regulation  thereunder  providing  for  regis- 
tration of  master  plumbers  only  and  prohib- 
iting unregistered  persons  from  engaging  in 
plumbing  work  held  invalid  as  excluding 
journeymen.     Id. 

92.  Act  June  24,  1895,  P.  L.  232,  author- 
izing boards  of  health  in  cities  and  bor- 
oughs having  sewerage  systems  to  provide 
for  registration  of  plumbers,  is  not  void  as 
special  legislation  because  inapplicable  ta 
cities  without  sewerage.  Commonwealth  v 
Shafer,  32  Pa.  Super.  Ct.  497.  Rev.  St.  §  3986^ 
authorizing  boards  of  education  to  make 
rules  and  regulations  to  prevent  spread  of 
smallpox  among  pupils  and  to  secure  vacci- 
nation of  pupils,  held  not  violative  of  state 
or  Federal  constitution.  State  v.  Board  of 
Education  of  Barberton,  76  Ohio  St.  297,  81 
NE    568. 

93.  Ordinance  prohibiting  manufacture 
of  any  article  injurious  to  public  healtli  or 
which  gives  off  offensive  odors  in  process 
of  manufacture,  without  obtaining  consent 
of  municipal  assembly,  held  not  to  author- 
ize assembly  to  allo^w  carrying  on  of  busi- 
ness destructive  of  public  health,  etc.  State 
v.    St.    Louis    [Mo.]    105    SW    748. 

94.  Holds  office  during  pleasure  of  board 
of  health,  is  subject  to  their  directions, 
and  his  charges  must  be  appr'oved  by 
them,  hence  inconsistent.  Gaw  v.  Ashley 
[Mass.]    SO   NE    790. 

93.  Attorney  General  v.  Stratton,  194 
Mass.    51.    79    NE    1073. 

96.  Gaw  V.  Ashley  [Mass.]  80  NE  790.  Ac- 
tion of  mayor  in  removing  members  of 
board  of  health  for  "misuse  of  authority," 
etc.,  in  appointing  one  of  their  number  to 
inconsistent  office  of  quarantine  inspector, 
is  not  frivolous  or  unreasonable  (Id.), 
though  such  appointment  had  been  made 
before    (Id.). 

97.  Under  Public  Health  Law,  Laws  1893, 
p.  1502,  c.  661,  §  21,  as  amended  by  Laws 
1903,  p.  879,  c.  383,  local  board  of  health 
may  fix  its  health  officer's  compensation  on 
yearly  basis,  and  allow  expense  in  attend- 
ing annual  sanitary  conference  of  liealth  of- 
ficers (People  V.  Blood,  105  NTS  20),  with- 
out concurrence  of  board  of  town  auditors 
(Id.),  and  failure  of  board  to  formally  pre- 
scribe duties  is  no  ground  for  withholding 
compensation    (Id.). 
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not  be  abated  as  injurious  to  public  healtli.^^  The  board  of  health  of  Yonkers  is  not 
an  agent  of  the  city  so  as  to  render  the  latter  liable  for  its  torts.'"' 

§  3.  Care  and  control  of  sanitation  and  disease.^^^  ^  ^-  ^-  ^^ — In  Louisiana  the 
power  to  define  and  abate  nuisances  dangerous  to  the  public  health  is  vested  in  the 
boards  of  health  of  the  parishes/  subject  to  judicial  interference  only  in  case  of 
abuse.^  The  action  of  the  board  of  health  under  the  public  health  law  of  New 
York  in  declaring  a  nuisance  is  not  an  adjudication  thereof/  and  a  suit  to  abate  the 
same  is  properly  brought  in  the  name  of  the  village.'*  Special  form  of  conviction  in 
prosecutions  by  local  boards  of  health  for  violation  of  their  ordinances  is  prescribed 
in  some  states.® 

Liability  and  expense.^"^  ^  ^-  ^-  ^^ — In  the  absence  of  contract/  where  the  board 
of  health  of  a  city  of  the  fourth  class  combine  with  that  of  the  county  for  treatment 
of  smallpox  patients,  the  city  is  liable  for  the  expense  incurred  in  treating  cases 
arising  within  the  city  and  the  county  for  those  arising  without.'^  Except  in  the 
case  of  an  emergency/  the  secretary  of  a  city  board  of  health  cannot  be  employed 
to  care  for  smallpox  patients  in  Indiana.^  The  power  of  taxation  and  methods  of 
collecting  same  to  support  sanitation  districts  and  undertakings  is  usually  statu- 
tory.^« 

Heabng;  Heabsay;  Heies,  Devisees,  Next  of  Kin  and  Legatees;  He2U)  Laws,  s«e 
latest  topical  index. 


HIGHWAYS  AND  STREETS. 


1. 
2. 

A. 
B. 
C. 


Definitions  and  Classiflcationts   (15S9). 
Establishment   (15S9). 

In  General  (1589). 

Prescription  or  User  (1590). 

Statutory  Proceedings  (1591).  Occa- 
sion or  Necessity  for  Road  (1591). 
Application  or  Petition  (1591). 
Jurisdiction,  Notice,  and  Hearing 
(1592).       Viewing,     Locating,     and 


Assessing,  and  Recovery  of  Dam- 
ages (1592).  Order  Locating  the 
Road  (1593).  Discontinuance  and 
Dismissal  (1594).  Appeal  or  Other 
Review  (1594).  Injunction  and 
Other    Relief    (1594). 

g  3.  Boundaries  and  Extent  of  "Way,  As- 
certainment, and   Resurvey    (1595). 

§  4.     Alterations  and  Extensions   (1.595). 


98.  State   V.    St.   Louis    [Mo.]    105    SW    748. 

99.  Board  of  health  of  Yonkers,  created 
by  Laws  1881,  p.  265,  c.  184,  tit.  9,  §  1.  Prime 
V.   Yonkers,    116   App.   Div.    699,   102   NYS   118. 

1.  Police  jury  is  without  power  to  mod- 
ify ordinance  adopted  by  board  of  health 
defining  and  prohibiting  a  nuisance.  Nac- 
cari  v.   Rappelet,   119  La.   272.   44   S   13. 

2.  Naccari  v.  Rappelet,  119  La.  272,  44 
S  13.  Ordinance  prohibiting  use  of  fish  and 
shrimp-shell  refuse  as  fertilizer  held  not 
so  arbitrary  as  to  justify  judicial  interfer- 
ence, thougli  some  evidence  tended  to  show 
that  use  during  ^winter  was  not  injurious. 
Id. 

3.  Complaint  for  abatement  must  allege 
facts  showing  that  it  is  a  nuisance.  Vil- 
lage of  White  Plains  v.  Tarrytown,  etc., 
R,   Co..   117   App.   Div.   910,  102  NYS   1046. 

4.  Under  Public  Health  Law,  Laws  1893, 
c.  661,  p.  1502,  §  21,  where  board  of  health 
of  village  has  declared  a  nuisance,  action 
to  abate  same  Is  properly  brought  in  name 
of  village  instead  of  board  of  health.  Vil- 
lage of  White  Plains  v.  Tarrytown,  etc., 
R.  Co.,  117  App.  Div.   841,  102  NYS   1046. 

5.  Gen.  St.  p.  1642,  par.  41,  prescribing 
form  of  conviction  in  prosecutions  by  local 
boards  of  health  for  violation  of  their  or- 
dinances, held  valid  exercise  of  legislative 
power.  Board  of  Health  of  Elizabeth  v. 
Dickstein  [N.  J.  Law]  67  A  89.  On  convic- 
tion thereunder  it  is  not  necessary  that 
judge  sign  conviction  on  docket.     Id. 


C.  Conceding  that  under  agreeonent 
county  was  liable  for  one-half  of  necessary 
expense,  city  cannot  recover  additional 
amount  without  showing  that  sum  received 
was  less  than  one-half  of  "actual  and  nec- 
essary" expense  Incurred.  Pulaski  County 
v.    Somerset,    30   Ky.   L.    R.    387,    98   SW    1022. 

7.  Pulaski  County  v.  Somerset,  30  Ky.  L. 
R.  387,  98  SW  1022.  And  where  county  pays 
sum  to  city  as  one-half  of  total  expense  in- 
curred, it  cannot  recover  a  part  thereof  in 
absence  of  showing  that  amount  paid  ex- 
ceeded amount  which  it  would  have  cost  to 
treat   patients   afflicted   without   city.     Id. 

S.  Evidence  that  there  were  other  avail- 
able physicians  to  care  for  smallpox  pa- 
tients, held  that  there  was  no  such  emer- 
gency as  to  authorize  employment  of  sec- 
retary in  violation  of  act.  City  of  Green- 
field  v.    Black    [Ind.    App.]    82    NE    797. 

9.  Officer  within  Act  IVTarch  14,  1867 
(Laws  1867,  p.  53,  c.  15,  §  152;  2  Burns'  Ann. 
St.  1901,  §  3539),  declaring  that  no  city  of- 
ficer shall  be  interested  In  any  contract 
with  city,  etc.  City  of  Greenfield  v.  Black 
[Ind.   App.]    82    NE    797. 

10.  St.  1891,  p.  223,  c.  161,  held  not  to  au- 
thorize board  of  sanitary  districts  to  adopt 
method  of  own  to  collect  taxes  and  enforce 
same  through  county  tax  collector,  but 
if  it  adopts  method  of  collection  different 
from  that  provided  b  ygeneral  tax  law  it 
must  enforce  same  througli  own  officers. 
Guptill  v.  Kelsey   [Cal.  App.]    91  P  409. 
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§  5.      Change  of  Grade   (1596). 

§  6.      Improvement    and    Repair    (1598). 

§  7.      Abandonment  and   Diminution    (1600). 

§  8.     Vacation    (1601). 

§  9.  Street  and  HighTray  Officers  and 
Districts    (1603). 

§   10.      Fiscal   Affairs    (1603). 

§  11.  Control  by  Public  and  Public  Regu- 
lations (1605). 

§  12.  Rights  of  Public  Use;  Law  of  the 
Road  (1608). 

§  13.  Rights  of  Abutters  (1611).  Owner- 
ship of  Fee  (1612). 

§  14.  Defective  or  Unsafe  Streets  or  High- 
ways  (1613). 

A.  Liability  of  Municipalities  in  General 

(1613). 

B.  Notice  of  Defect   (1615). 

C.  Sidewalks    (1615). 


Railing's,       and       Signals 


D.      Barriers, 
(1616). 
Snow  and   Ice    (1616). 
Defects     Created     or     Permitted     by 
Abutting     Owners     and     Otlierwise 
(1616). 
Persons       Entitled       to       Protection 

(1618). 
Remote  and  Proximate  Cause  of  In- 
jury (1618). 
Contributory     Negligence     of     Person 
Injured    (1619). 
Actions   for   Injuries    (1620).      Notice 
of  Claim  for  Injury  and  Intent  to  Sue  (1620). 
Pleading  (1621).     Evidence  (1622).     Questions 
•for     the     Jury,     Instructions     and     Findings 
(1623). 

§  16.     Injury   to.    Obstructions    of,    or   En- 
croachment   on,    Street    or    Highway    (1626). 


E. 
F. 


G. 


H. 


I. 


§   15. 


The  scope  of  this  topic  is  noted  below.^^ 

§  1.  Definitians  and  classifications. ^^^  *  ^-  ^-  *° — The  terms  "street,"  *Tiigh- 
way,"  and  "road"  have  been  variously  defined.^^  A  distinction  is  sometimes  observed 
between  "public  road"  and  "public  highway."  ^^  Whether  a  county  road  becomes  a 
street  when  included  within  the  limits  of  a  city  depends  upon  the  legislative  intent.^* 
That  a  street  is  conveyed  to  park  commissioners  and  improved  as  an  approach  to  a 
park  does  not  make  it  a  part  of  the  park.^^ 

§  2.  Establishment.  A.  In  general. — A  public  road  may  be  established  by 
legislative  enactment,  statutory  proceedings,  dedication,  or  prescription.^*  General 
principles  of  dedication  are  elsewhere  discussed.^^  Mandamus  will  not  issue  to  com- 
pel a  board  to  change  a  discretionary  decision  for  or  against  the  establishment  of  a 


11.  Tliis  title  embraces  all  the  questions 
of  existence,  establishment,  construction  and 
maintenance  of  roads,  comprehended  by  §§ 
1-9;  the  public  administration  of  highway 
matters  as  comprehended  by  §§  10-12;  the 
rights  in  highways  as  comprehended  in  §§  13, 
14;  the  liability  for  unsafe  or  defective  high- 
ways as  comprehended  in  §  15;  and  the  tor- 
tious or  criminal  obstruction  or  misuse  of 
highways  (§  16).  General  matters  of  public 
administrative  law  w^hich  do  not  depend  upon 
any  principle  peculiar  to  highways  and 
s.treets  are  not  included,  though  they  may 
arise  in  some  connection  with  highways. 
For  example,  see  topics  Bridges,  9  C.  L.  408; 
Dedication,  9  C.  L.  939;  Eminent  Domain,  9 
C.  Li.  1073;  Municipal  Corporations,  8  C.  L. 
1056;  Parks  and  Public  Grounds,  8  C.  L.  1233; 
Public  Works  and  Improvements,  8  C.  L. 
1506;  Railroads,  8  C.  L.  1590;  Sewers  and 
Drains,  8  C.  L.  1882;  Street  Railways,  8  C.  L. 
2004;  Toll  Roads  and  Bridges,  8  C.  L.  2123. 

12.  A  street  is  a  road  or  public  way  in  a 
city,  town,  or  village  laid  out  and  opened  for 
travel  bj-  the  public.  Robins  v.  McGehee,  127 
Ga.  431,  56  SE  461.  Public  highway  is  one 
under  the  control  of  the  public,  dedicated  by 
the  owner,  used  by  the  public  for  20  years,  or 
established  in  a  regular  proceeding.  Dunn  v. 
Dunn  [Ala.]  42  S  686.  Rev.  Code  1852,  as 
amended  1893,  p.  491.  c.  60,  §  1,  relative  to 
highways  previously  laid  out  or  made  or 
maintained  for  20  years,  was  merely  descrip- 
tive of  highways  at  time  of  its  enactment 
and  did  not  apply  to  others  subsequently  es- 
tablished by  public  authority  or  private  dedi- 
cation. State  V.  Southard  [Del.]  66  A  372. 
"Streets"  includes  sidewalks.  Van  Gorder  v. 
Seneca    Falls,    104    NYS    299.      Though    in    a 


popular  sense  the  word  "road"  is  a  generic 
term  including  all  overland  ways  of  every 
character,  it  has  no  fixed  meaning  in  law,  its 
scope  depending  upon  the  context  in  which  It 
appears.  Griffin  v.  Sanborn,  127  Ga.  17,  56 
SE  71. 

13.  "Public  road"  refers  to  the  land,  while 
"public  highway"  includes  all  the  various 
public  easements.  Johnson  v.  State,  1  Ga. 
App.   195,  58  SE  265. 

14.  When  the  legislature  expressly  confers 
upon  a  municipality  control  of  county  roads 
within  its  limits  and  excepts  its  territory 
from  county  control  for  road  purposes,  such 
county  roads  thereby  become  streets  and 
subject  to  burdens  as  such.  Oliver  v.  New- 
berg  [Or.]   91  P  470. 

15.  Could  be  condemned  for  street  railway 
extension.  In  re  Union  Trac.  Co.,  104  NTS 
377. 

16.  Johnson  v.  State,  1  Ga.  App.  195,  58  SE 
265.  May  be  established  by  deed  or  contract 
between  private  parties  in  interest.  Bent  v. 
Trimboli,  61  W.  Va.  509,  56  SE  881.  A 
recorded  plat  of  tlie  division  of  a  farm  into 
a  number  of  tracts,  upon  which  is  shown  a 
narrow  way  that  "is  for  the  common  use  of 
all  persons  interested  now  or  who  may  here- 
inafter be  interested  in  said  divisions  or 
parts  thereof,"  creates  an  easement  only,  and 
said  way  does  not  become  a  public  way  ex- 
cept by  dedication  and  acceptance  or  the  ac- 
quirement of  title  therein  by  prescription, 
nor  does  the  use  of  such  a  way  by  the  public 
after  annexation  to  a  municipality  create  in 
the  municipality  any  title  or  responsibility 
for  such  way.  Bonebrake  v.  Columbus,  6 
Ohio  N.   P.    (N.  S.)    41. 

17.  See  Dedication,  9  C.  L.  939. 
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road.^^    A  street  once  in  existence  is  presumed  to  continue  until  it  ceases  to  be  such 
by  abandonment  or  other  lawful  cause.^'' 

(§  2)  B.  Prescription  or  -wser.^ee  s  c.  l.  4i,  43 — Highways  may  be  established 
by  prescription,^"  but  there  must  be  an  adverse,  uninterrupted,  public  user  of  a  well 
defined  way  for  the  statutory  period.^^    Dedicatory  intent  is  not  essential  to  the  es- 


18.  Under  Code,  §§  1501,  1512,  establish- 
ment of  consent  road  is  discretionary  with 
board  of  supervisors,  and  mandamus  will 
not  issue  to  compel  board  to  change  decision. 
Parry  v.  Clarke  County  Sup'rs,  133  Iowa,  281, 
110  NW  591. 

19.  City  of  Buffalo  v.  Delaware,  L.  &  W. 
R.  Co.   [N.  Y.l    82  NE  513. 

20.  Highways  by  user  for  20  years  exist 
under  Pub.  St.  1901,  c.  67.  §  1,  notwithstand- 
ing §§  2,  12,  13,  prescribing  methods  for  lay- 
ing out  roads.  Harriman  v.  ISIoore  &  Co. 
[N.  H.]    67  A  225.     Under  this  statute  a  way 

will  not  become  public  if  the  travel  is  limited 
to  travel  to  and  from  a  toll  bridge  or  ferry 
(Id.),  but  if  it  is  used  for  general  public 
travel,  though  not  exclusively  for  .such 
travel,  it  becomes  a  public  highway  by  20 
years'  user  (Id.).  Twenty  years'  actual  oc- 
cupancy and  use  of  a  particular  strip  creates 
a  public  highway  (State  v.  Lloyd  [Wis.]  113 
NW  964),  and  it  is  immaterial  that  sucla 
strip  was  used  in  the  mistaken  belief  tliat  it 
corresponded  to  a  formerly  laid  out  road 
(Id.).  A  grant  of  land  for  a  highway  will 
be  presumed  from  exclusive,  uninterrupted 
public  use  for  a  period  sufficient  to  bar  an 
action  for  its  recovery  (Meade  v.  Topeka,  75 
Kan.  61,  88  P  574),  and  burden  of  showing 
that  the  use  was  only  permissive  is  on  the 
owner  of  the  title  (Id.).  Mere  adverse  user 
acquiesced  in  for  20  years  conclusively  shows 
abandonment  to  public.  Riverside  Tp.  v. 
Pennsylvania  R.  Co.  [N.  J.  Err.  &  App.]  66 
A  433.  On  issue  of  highway  by  user,  witness 
may  testify  that  he  was  employed  by  high- 
way commissioner  to  look  after  road  and  to 
see'  that  it  was  not  obstructed.  Parkey  v. 
Galloway,  147  Mich.  693,  14  Det.  Leg.  N.  34, 
111  NW  348. 

Evidence  sufficient  to  show  highway  by 
prescription.  Village  of  Peotone  v.  Illinois 
Cent.  R.  Co.,  224  111.  101,  79  NE  678;  Canton 
Co.  of  Baltimore  v.  Baltimore,  104  Md.  582, 
65  A  324;  Commonwealth  v.  Henchey  [Mass.] 
82  NE  4;  Pope  v.  Alexander  [Mont.]  92  P 
203;  Harriman  v.  Moore  &  Co.  [N.  H.]  67  A 
225;  Dover  Tp.  v.  Brackenridge  [N.  J.  Law] 
67  A  689.  Thougli  adjoining  owners  had 
built  gates  where  it  crossed  railroad.  Sikes 
V.  St.  Louis,  etc.,  R.  Co.  [Mo.  App.]  105  SW^ 
700.  Evidence  of  user  and  improvements  held 
to  justify  refusal  of  instruction  that  there 
was  no  evidence  of  highway  by  user.  Parkey 
V.  Galloway,  147  Mich.  693,  14  Det.  Leg.  N.  34, 
111  NW  348. 

21.  Adverse,  uninterrupted  public  user 
under  claim  of  right  for  21  years  held  neces- 
sary to  title  by  prescription.  Cincinnati  & 
M.  V.  R.  Co.  V.  Roseville,  76  Ohio  St.  108,  81 
NE  178.  Must  be  shown  that  a  well  defined 
line  of  travel  has  been  used  by  the  public  for 
the  statutory  period  adversely  and  continu- 
ously with  the  owner's  knowledge  and  with- 
out his.  consent.  Evidence  held  to  warrant 
finding  that  city  had  not  acquired  the  land 
in  dispute  by  prescription.  City  of  Chicago 
V.  Gait,  224  111.  421,  79  NE  701. 

Artverwc  user:  Permissive  use  refers  to  the 
conduct  of  an  owner  in  consenting  to  travel 


by  the  public,  while  adverse  user  imports  an 
assertion  of  riglit  by  the  travelers  hostile  to 
tlie  owner.  Township  Com'rs  v.  Charleston 
Min.  &  Mfg.  Co.,  76  S.  C.  382,  57  SE  201.  Mere 
use  of  land  for  highway  raises  no  presump- 
tion that  it  was  adverse.  Gosdin  v.  Williams 
[Ala.]  44  S  611.  Wliere  there  is  no  attempt 
at  public  repair  or  control  over  a  road 
throui^'h  open  and  unlenced  lands,  the  pre- 
sumption is  that  a  public  use  is  not  adverse 
to  the  owner.  Brumley  v.  State  [Ark.]  103 
SW  615;  Van  Wanning  v.  Deeter  [Neb.]  112 
NW  902.  One  who  claims  the  right  to  close 
a  street  used  by  the  public  for  over  twenty 
years  lias  tlie  burden  of  sliowing  tliat  such 
user  Tvas  consistent  with  his  claims  of  pri- 
vate ownership  and  control.  Canton  Co.  of 
Baltimore  v.  Baltimore,  104  Md.  582,  65  A 
324.  Evidence  insufl^cient  to  show  adverse 
use  by  general  public  of  way  over  certain 
school  land.  Petterson  v.  Waske  [Wash.]  88 
P  206. 

Use  and  improvement;  Twenty  years'  pub- 
lic use  and  improvement  necessary.  Jolmson 
V.  State,  1  Ga.  App.  195,  58  SE  265.  Failure 
to  improve  road  where  no  improvement  is 
required  does  not  necessarily  destroy  pre- 
sumption of  implied  dedication  arising  from 
10  years'  user.  Brandt  v.  Olson  [Neb.]  113 
NW  151.  It  must  be  assumed  that  a  road 
used  generally  by  the  public  for  25  or  30 
years  is  a  public  liighway  making  it  unlaw- 
ful to  obstruct  it,  though  there  is  nothing 
to  show  tliat  it  is  what  might  be  termed  "a 
county  road"  worked  and  maintained  by  the 
public  authorities.  Smith  v.  Illinois  Cent.  R. 
Co.  [Ky.]  105  SW  96.  That  a  road  had  never 
been  worked  by  county  as  required  by  Rev. 
St.  1899,  §  9694,  held  immaterial  where  pre- 
scription was  complete  before  passage  of 
the  act.  Sikes  v.  St.  Louis  &.  S.  F.  R.  Co. 
[Mo.  App.]   105  SW  700. 

Statutory  period:  Seven  years'  user  is 
necessary  to  establish  a  highway  under 
Ballingei-'s  Ann.  Codes  &  St.  §  3846,  notwith- 
standing the  act  of  congress  granting  right 
of  way  for  construction  of  highways  over 
public  lands  not  reserved  for  public  use. 
Vogler  v.  Anderson  [Wash.]  89  P  551.  Ten 
or  more  years'  user  and  improvement  suf- 
ficient to  establish  county  road.  Ridings  v. 
Marion  County  tOr.]  91  P  22.  Act  of  owner 
in  fencing  in  a  part  of  a  traveled  road  and 
in  establishing  a  new  one  in  its  place  held 
not  to  interrupt  running  of  statute.  Berr.v 
V.  St.  Louis,  etc.,  R.  Co.  [Mo.  App.]  101  SW 
714.  Where  public  has  acquired  a  prescrip- 
tive easement,  city  may  assert  the  right 
without  having  itself  claimed  the  easement 
for  full  prescriptive  period.  City  of  Ft. 
Worth  v.  Mansfield  [Tex.  Civ.  App.]  17  Tex. 
Ct.   Rep.  704,   99  SW  436. 

AVell  deflncd  way:  Travel  generally  over 
uninclosed  tract  not  sufficient.  Pope  v. 
Alexander  [Mont.]  92  P  203.  Divergence  of 
travel  held  not  a  sufficient  variance  to  de- 
feat presumption  of  implied  dedication  aris- 
ing from  10  years'  user.  Brandt  v.  01»cn 
[Neb.]    113  NW   151. 
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tablishment  of  a  highway  by  prescription.--  Proof  of  user  is  not  inadmissible  be- 
cause A  highway  may  also  be  one  of  record,-^  nor  is  prescription  prevented  by  an  at- 
tempted dedication.-*  User  is  evidence  of  an  acceptance  by  the  public  of  an  ofEer  to 
dedicate  land  for  highway  purposes.-^ 

(§2)  C.  Statutory  proceedings.^^^  ^  ^- '^- ^* — The  authority  of  public  ofiQcials 
to  lay  out  highways  is  derived  from  statute,-*'  in  accordance  with  which  the  essential 
proceedings  vary.-^  It  may  be  said  in  general  that  statutory  requirements  must  be 
fullv  and  strictly  complied  with,-^  and  that,  since  the  duties  of  municipal  officers 
in  this  connection  are  in  their  nature  judicial,-^  disqualification  of  such  officers  viti- 
ates a  proceeding.^"  Special  provision  is  made  in  some  states  for  the  opening  of 
private  roads.^^ 

Occasion  or  necessity  for  road.^''^  ^  ^-  ^-  ** — It  must  appear  that  there  is  sufficient 
reason  or  necessity  for  a  road,^-  and  this  question  is  usually  addressed  to  the  discre- 
tion of  some  board.^^ 

Application  or  petition.^^^  ®  *^-  ^-  *^ — A  petition  is  generally  essential."*  This 
must  be  sufficient  to  give  jurisdiction/^  and  to  this  end  must  describe  the  easement 
desired  with  reasonable  definiteness,^*'  give  correctly  the  names  of  landowners,^'  and  be 


22.  Immaterial  what  original  owner  in- 
tended. Village  of  Peotone  v.  Illinois  Cent. 
R.  Co.,  224  lil.   101,  79  NE  678. 

23.  Harriman  v.  Moore  &  Co.  [N.  H.]  67 
A  225. 

24.  Commonwealth  v.  Henchey  [Mass.]  82 
NB  4. 

25.  Rev.  St.  §  2477  (U.  S.  Comp.  St.  1901, 
p.  1559).  authorizing  public  lands  not  re- 
perved  for  public  purpose  to  be  taken  for 
public  roads,  held  a  standing  offer  of  dedica- 
tion (Van  Wanning  v.  Deeter  [Neb.]  110  NW 
703),  and  long  and  continuous  user  of  road 
across  public'  lands  by  settlers  held  to  show 
acceptance    (Id.). 

On  reheariuR  it  is  held  that  defendant  had 
the  burden  of  sho'wing  that  the  land  ■was 
public  domain  at  time  of  the  passage  of  the 
act  (Van  Wanning  v.  Deeter  [Neb.]  112  NW 
902),  and  that  the  evidence  did  not  show  this 
fact   (Id.). 

26.  No  public  way  can  be  located  across 
flats  without  authority  from  tlie  legislature. 
Chase  v.  Cochran,  102  Me.  431,  67  A  320. 

27.  Under  Pub.  St.  1901,  e.  67,  §  12,  author- 
izing towns  on  the  Connecticut  River  to  con- 
tract with  towns  on  the  Vermont  side  for 
the  purchase  of  the  realty  franchise,  etc.,  of 
any  bridge  corporation,  a  highway  is  es- 
tablished when  the  contract  Is  made  and  the 
property  purchased  without  any  further 
proceedings,  O'Neil  v.  Walpole  [N.  H.]  66 
A  119.  Certification  by  park  commissioners 
of  map  of  portion  of  New  York,  pursuant  to 
L,aws  1874.  1876,  declared  to  be  final  as  to 
location  and  existence  of  streets,  held  a  legal 
appropriation  and  designation  of  streets 
shown  thereon.  In  re  Jerome  Ave.,  105  NYS 
319.  Act  of  1873  (Gen.  St.  1873,  p.  959),  de- 
claring section  lines  public  roads,  did  not 
of  itself  create  lawful  highway,  but  proper 
authorities  must  provide  for  payment  of 
damages.  Van  Wanning  v.  Deeter  [Neb.]  112 
NW  902. 

28.  Laying  out  of  townway.  Appeal  of 
Conant,  102  Me.  477,  67  A  564. 

29.  Appeal  of  Conant,  102  Me.  477,  67  A 
564. 

30.  A  proceeding  is  void  where  one  of  the 
town  officers  who  laid  out  the  road  -was  also 
petitioner.      Appeal    of   Conant,    102    Me.    477, 


67  A  564.  Where  highway  commissioner's  de- 
termination of  necessity  for  highway  has 
been  affirmed  on  appeal  to  township  board,  it 
is  immaterial  that  commissioner  -wsls  dis- 
qualified. Bogue  V.  De  Long,  147  Mich.  63,  13 
Det.  Leg.  N.  945,  110  NW  119. 

31.  Private  roads  may  be  opened  for  the 
convenience  of  one  or  more  residents  of  any 
road  district,  the  persons  for  whom  they  are 
laid  out  paying  the  damage  awarded  to  land 
owners  and  keeping  the  roads  in  repair.  Rev. 
St.  18S7,  §  933.  Latah  County  v.  Hasfurther, 
12  Idaho,  797,  88  P  433. 

32.  Under  Acts  1901,  p.  950,  c.  729,  §  13, 
providing  for  the  laying  out  of  a  private 
cartway  "if  sufficient  reasons  be  shown,"  pe- 
tition alleging  that  an  existing  road  was 
very  rough  and  increased  distance  about 
three  miles  held  sufficient  against  demurrer. 
Cook  V.  Vickers,  144  N.  C.  312,  57  SE  1. 

33,  Under  Code  1906,  §  4400,  providing  pro- 
cedure for  establishment  of  roads,  necessity 
therefor  is  matter  addressed  to  discretion  of 
board  of  supervisors.  Strahan  v.  Attala 
County  Sup'rs.  [Miss.]  44  S  857. 

34.  Petition  for  a  way  is  necessary  to 
authorize  selectmen  to  lay  out  a  townway 
under  the  statute.  Cushing  v.  Webb,  102  Me. 
157,  66  A  719. 

35.  Where  original  petition  for  a  townway 
was  lost,  return  of  selectmen  and  long  ac- 
quiescence held  at  least  prima  facie  evidence 
that  petition  was  sufficient  to  give  jurisdic- 
tion to  selectmen  exempting  it  from  col- 
lateral attack.  Cushing  v.  Webb,  102  Me. 
157,  66  A  719. 

36.  Proceeding  under  Laws  1903,  p.  269, 
§§  20-24,  void  wliere  neither  petition  nor 
order  appointing  viewers  specified  whether 
it  should  be  a  county  road  or  a  gateway, 
but  left  this  matter  with  viewers.  Shannon 
V.  Malheur  County  Ct.,  48  Or.  617,  87  P 
1045.  The  way  must  be  described  in  the  pe- 
tition and  with  such  deflniteness  that  when 
notice  of  it  is  given  the  public  and  property 
owners  will  be  appraised  with  reasonable 
certainty  where  the  way  is  sought  to  be  lo- 
cated. Cushing  v.  Webb,  102  Me.  157,  66  A 
719. 

37.  Failure  of  petition  to  give  correct 
name  of  owner  under  Rev.  St.  1899,   §   10,343 
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properly  signed.^*  "Wliere  the  statute  authorizes  the  county  board  to  pass  ou  the 
sufficiency  of  a  petition,  their  findings  cannot  be  collaterally  attacked.^^ 

Jurisdiction,  notice,  and  hearing.^^^  ^  ^-  ^-  ^^ — Notice  in  substantial  compliance 
with  the  statute/"  and  properly  served  *^  or  posted,*^  is  necessary,^^  but  failure  to 
give  notice  to  all  landowners  along  a  proposed  road  does  not  invalidate  proceedings 
as  to  those  served/*  and  a  board  whose  order  refusing  to  lay  out  a  highway  has  been 
reversed  may  thereafter  lay  it  out  without  a  second  notice.*^  Denial  of  a  petition 
after  full  statement  of  what  petitioners'  witnesses  would  testify  to  is  equivalent  to  a 
hearing.*"  Irregularities  in  the  appointment  of  commissioners  may  be  waived  by 
appearing  before  them  and  opposing  the  opening  of  the  road.*^  Proceedings  of  a 
township  board  may  be  collaterally  attacked  for  want  of  jurisdiction.** 

Vieiving,  locating,  and  assessing,  and  recovery  of  damages.^^^^^-^- *^ — An 
application  for  the  appointment  of  viewers  or  commissioners  is  premature  where 
made  before  the  expiration  of  the  statutory  period  after  publication  of  notice.*''  The 
order  appointing  reviewers  must  specify  the  kind  of  easement  to  be  located.""  A  pro- 
ceeding in  which  a  viewer  failed  to  take  the  statutory  oath  is  voidable.^^  The  duties 
of  commissioners  are  governed  by  the  statute  in  force  at  the  time  of  their  appoint- 
ment.^^   Eoads  cannot  be  located  or  established  on  public  land  except  on  lines  au- 


(Ann.  St.  1906,  p.  4672),  leaves  township 
board  without  jurisdiction.  Mulligan  v.  Mar- 
tin, 125  Mo.  App.   630,   102  SW  59. 

38.  One  signature  sufficient  to  petition  for 
private  road  under  Rev.  St.  1887,  §  933.  Latah 
County  v.  Hasfurther,  12  Idaho,  797,  88  P  433. 

39.  On  ground  that  petition  was  not 
signed  by  requisite  number  of  householders. 
Ballinger's  Sup.  §  3775.  State  v.  Pierce 
County  Super.  Ct.   [Wash.]   91  P  241. 

40.  Notice  of  application  for  appointment 
of  commissioners  to  lay  out  highway  served 
on  afternoon  of  June  6th  and  returnable  in 
forenoon  of  June  11th  held  Ave  days'  notice 
within  highway  law.  In  re  Niel,  55  INIisc.  317, 
106  NYS  479.  Commissioners'  notice  fixing 
hearing  on  petition  to  lay  out  road  at  "tlie 
site  of  the  road"  is  insufficient.  Hand  v. 
Audubon,   123  111.  App.   600. 

41.  Service  of  town  road  order  by  read- 
ing original  down  to  description  of  property 
and  by  handing  copy  thereof  to  occupant, 
w^hich  copy  was  correct  except  as  to  date  of 
hearing,  held  personal  service  within  Rev. 
Laws  1905,  §  1172.  Damon  v.  Town  Board 
of  Baldwin  [Minn.]  112  NW  536.  Under 
Code,  §  1495.  service  on  husband  who  is 
shown  by  auditor's  transfer  book  to  be 
owner  is  sufficient,  though  index  book  shows 
co-ownership  with  wife  and  transfer  book 
refers  to  recorder's  records  which  also  show 
such  co-ownership.  Berger  v.  Tracy  [Iowa] 
113  NW  4  65. 

42.  Statutes  providing:  for  posting  of  no- 
tices for  the  laying  out  of  county  roads  and 
for  the  designation  of  the  places  for  posting 
must  be  reasonably  construed.  Lutgen  v. 
Stearns  County  Com'rs,  99  Minn.  499,  110 
NW  1.  ^Vhere  post  has  not  been  provided 
for  by  supervisors  as  required  by  Gen.  St.  1894, 
§  1030,  notice  posted  at  place  which  had  been 
previously  designated  and  used  held  suffi- 
cient. Id.  Affidavit  of  posting  which  states 
that  notice  was  posted  upon  the  elm  tree, 
near  a  designated  school  house,  which  was 
one  of  tlie  public  places  In  the  township, 
held  sufflcient  in  view  of  recital  of  jurisdic- 
tional facts  in  order  of  commissioners.     Id. 

43.  Selectmen's  return  is  prima  facie  evi- 


dence that  they  gave  notice  on  petition  and 
also  of  such  other  facts  as  were  required  to 
be  embraced  in  the  notice,  such  as  that  no- 
tice contained  a  description  of  the  way  and 
what  it  was.  Cushing  v.  Webb,  102  Me.  157, 
66  A  719. 

44.  Town  of  Tyrone  v.  Burns,  102  Minn. 
318,  113  NW  695.  Hence  damages  paid  to  one 
duly   served   cannot   be    recovered   back.      Id. 

45.  Where  commissioners  reverse  order  of 
supervisors  refusing  to  lay  out  highway, 
latter  may  proceed  to  lay  out  same  without 
again  giving  notice  required  by  St.  1898. 
§  1267.  Morris  v.  Edwards  [Wis.]  112  NW 
248. 

46.  Hearing  required  by  Code  1906,  §  4400. 
Strahan  v.  Attala  County  Sup'ra  [Miss.]  44  S. 
857. 

47.  Highway  commissioners  served  with 
notice  of  application  for  appointment  of  com- 
missioners to  lay  out  higiiway  but  not  ap- 
pearing on  the  hearing  of  application,  and 
thereafter  appearing  before  commissioners 
and  opposing  the  opening,  held  to  have 
waived  Irregularities  In  appointment  of  com- 
missioners. In  re  Niel,  55  Misc.  317,  106  NTS 
479. 

48.  Mulligan  v.  Martin,  125  Mo.  App.  630, 
102  SW  59. 

49.  Under  Buffalo  City  Charter,  Laws  1891, 
p.  225,  c.  105,  §  420,  at  least  10  days  must 
elapse  between  expiration  of  the  two  weeks 
of  publication  of  notice  of  application  for  ap- 
pointment of  commissioners  to  ascertain 
compensation  for  land  to  be  taken  and  time 
of  application.  In  re  Street  Opening  in  Buf- 
falo, 52  MIsc  313,  102  NYS  218. 

50.  Proceedings  void  where  neither  peti- 
tion nor  order  specified  whether  road  was  to 
be  a  county  road  or  a  gateway,  but  left  this 
discretionary  with  viewers.  Shannon  v.  Mal- 
heur County  Ct.,   48  Or.   617,   87   P  1045. 

51.  Proceedings  for  establishment  of  pri- 
vate road  lield  voidable  whore  county  sur- 
veyor appointed  as  a  viewer  did  not  take 
the  statutory  oath,  the  law  not  requiring  his 
appointment.  Latah  County  v.  Hasfurther, 
12  Idaho,  797,  88  P  433. 

52.  Where  appointment  of  oommissionera 
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thorized  by  statute.^^  Upon  recommending  the  establishment  of  a  road,  a  com- 
missioner should  cause  it  to  be  surveyed  and  plainly  marked  if  its  precise  location 
cannot  be  otherwise  given. °*  Damages  will  depend'  largely  upon  the  value  of  the 
land  taken,^^  Benefits  may  be  set  off  against  the  damages.^^  Under  the  Xew  York 
charter  assessments  for  benefits  affect  not  only  the  land  but  are  a  personal  liability 
against  the  OAvners."  Eecitals  in  a  commissioners'  report  relative  to  assessments  of 
benefits  are  presumably  true."*  Insufficiency  of  description  in  report  of  commis- 
sioner recommending  establishment  of  a  proposed  road  is  waived  by  filing  claim 
for  damages.^^  Where  land  is  subject  to  easements,  the  fee  owner  is  not  entitled  to 
the  full  award.®"  A  commissioners'  award  of  damages  cannot  be  disturbed  except . 
for  manifest  errors  of  law.*^^  Xotice  of  a  second  hearing  is  generally  given  on  the 
coming  in  of  the  report  of  viewers,  commissioners  or  surveyors. ®- 

Order  locating  the  road.^^^  ^  ^-  ^-  *" — A  board's  record  of  the  report  of  viewers 
and  plat  of  a  road  in  a  book  kept  for  the  purpose  of  showing  established  highwavs  is 
equivalent  to  a  declaration  of  location  and  establishment.*^^  The  road  must  be  laid 
out  in  accordance  with  the  petition,*'*  and  must  be  described  with  reasonable  cer- 
tainty.^^ In  Washington  the  county  court  may  fix  the  width  of  the  road  at  60  feet 
or  less  without  regard  to  the  prayer  of  a  petitioner.^®  The  validity  of  an  order  of  a 
court  of  superior  jurisdiction  will  be  presumed  on  collateral  attack.®^     In  Wisconsin 


was  not  made   until  after  adoption   of  New  | 
York  Charter,  their  general  duties  and  those 
of    city   as    to    payment   for   land   were    gov- 
erned bv  the  charter.     In  re  Jerome  Ave.,  105 
NTS  315. 

53.  Under  statutes  of  Nebraska,  held  that 
road  could  not  be  established  across  public 
lands  except  on  section  lines.  State  v. 
Boone  County  [Neb.]   110  NTV  629. 

54.  Hove  V.  Diehls   [Neb.]    110  NW  714. 

55.  Where  land  condemned  by  a  city  for 
a  park  and  boulevard  contained  stone,  evi- 
dence of  its  quality  was  pertinent  on  ques- 
tion of  damages.  Keim  v.  Reading,  32  Pa. 
Super  Ct.  613.  See  Eminent  Domain,  9  C.  L. 
1073. 

56.  Laws  1879,  c.  310,  p.  397,  prohibiting 
the  impo.sition  of  assessments  on  land  used 
for  cemetery  purposes,  does  not  prevent  a 
deduction  of  benefits  from  damages.  In  re 
Jerome  Ave.,   105  NTS  315. 

57.  Laws  1897,  §  1004.  In  re  Jerome  Ave., 
105  NTS  315. 

58.  V\'here  commissioners  certified  that 
they  had  complied  with  law  and  limited  as- 
sessment to  one-half  of  value  of  the  lots 
as  valued  by  them.  In  re  Avenue  D,  106  NTS 
889 

59.  Hove  V.  Diehls  [Neb.]  110  N'W  714. 
And  injunction  will  not  lie  to  prevent  es- 
tablishment thereof.     Id. 

60.  Holder  of  easements  entitled  to  their 
value.     In  re  Jerome  Ave.,   105  NYS  319. 

61.  In  re  Redmond,  105  NYS  936. 

62.  Ses.s.  Laws  1901,  c.  96,  p.  200,  having 
provided  that  county  surveyor  shall  take 
place  of  viewers  but  having  failed  to  amend 
Ballinger's  Ann.  Codes  &  St.  §§  3871,  3872, 
providing  for  notice  to  landowners  on  re- 
port of  vie'wers,  notice  on  landowners  on  re- 
port of  surveyor  is  proper  and  effectual. 
State  v.  Pierce  County  Super.  Ct.  [Wash.]  91 
P  241. 

63.  Boulder  County  Com'rs  v.  Brierly 
[Colo.]    88  P  859. 

64.  Where  petition  for  a  townway  was 
lost,  return  of  selectmen  and  long  acquiesc- 


ence held  to  justify  presumption  on  collateral 
attack  that  laying  out  of  road  was  in  accord- 
ance with  petition.  Cushing  v.  Webb,  102  Me. 
157,  66  A  719.  No  objection  that  way  con- 
sisted of  two  streets  connecting  at  right 
angles.     Id. 

65.  Under  Pol.  Code.  §  520,  the  records  of 
the  county  commissioners  must  describe  the 
location  of  the  road  with  such  particularity 
as  to  clearly  designate  it  to  the  ministerial 
officers  charged  with  its  improvement.  Green 
V.  Road  Board  of  Bibb  County,  126  Ga.  693. 
56  SE  59.  Description  naming  certain  per- 
sons "past  or  through"  whose  lands  the 
road  was  to  pass  held  too  indefinite  and  not 
cured  by  "pegging  out,"  record  not  indicat- 
ing manner  or  location  of  pegging.  Id. 
Decision  of  commissioners  held  sufficiently 
definite  as  to  starting  point  and  width  of 
road  where  it  contained  a  survey  shown  by 
the  petition  and  application  for  appointment 
of  commissioners,  which  survey  stated  the 
starting  point,  width,  and  center.  In  re 
Redmond.  105  NYS  936.  Acceptance  by  town 
of  "road"  laid  out  by  selectmen  sufficient 
though  road  consisted  of  two  connecting 
streets  running  at  right  angles.  Cushing  v. 
Webb,  102  Me.  157,  66  A  719.  Order  establish- 
ing road  held  void  for  uncertainty  of  loca- 
tion. Green  v.  Road  Board  of  Bibb  County, 
126  Ga.  693,  56  SE  59. 

66.  Under  Code  ISSl,  §  2979,  the  county 
court  may  fix  the  width  of  a  road  at  60  feet 
or  less  upon  the  prayer  of  any  petitioner  at 
the  hearing,  but  they  are  not  bound  by  a 
petitioner's  prayer  and  may  fix  any  width 
which  the  circumstances  seem  to  warrant. 
Hab  v.  Georgetown   [Wash.]   91  P  10. 

67.  In  establishment  of  highways  county 
court  is  a  court  of  superior  jurisdiction. 
Brumley  v.  State    [Ark.]    103  STV  615.     Order 

reciting  that  petition  for  high-way  was  .signed 
by  ten  citizens  and  that  notice  had  been 
given  as  required  by  law  l^eld  to  sufficiently 
sho-w  that  petitioners  were  freeholders  and 
that  notice  had  been  served.     Id. 
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failure  to  file  the  order  within  ten  days  after  deciding  upon  the  application  renders 
it  inoperative.^* 

Discontinuance  and  dismissal. ^^^  *  *-'■  ^-  *" 

Appeal  or  other  review.^^^  *  ^-  ^-  *^ — The  right  of  appeal,®^  procedure,'"  and 
questions  reviewable/^  will  depend  upon  the  statute.  In  proceedings  to  lay  out  a 
townway  in  Maine,  the  question  of  the  jurisdiction  of  the  county  commissioners  and 
any  other  questions  affecting  the  legality  of  their  proceedings  may  be  raised  when  the 
report  of  the  committee  on  further  appeal  is  offered  for  acceptance.'^-  On  an  appeal 
de  novo  on  the  question  of  damages,  a  landowner  is  not  confined  to  the  elements  of 
damage  claimed  before  the  jury  of  view.'^  In  the  absence  of  statutory  requirement, 
an  appellate  board  in  reviewing  the  question  of  necessity  for  a  highway  need  not 
view  the  premises."*  Eemote  relationship  or  conduct  not  calculated  to  influence  the 
decision  will  not  disqualify  such  board  or  its  members.'^^ 

Injunction  and  other  relief  ^^^  ^  ^- ^- ^°  may  be  barred  by  delayj^  but  the  fact 
that  one  petitions  for  a  highway  does  not  estop  him  to  deny  the  legality  of  its  subse- 
quent location.'^^    An  interested  town  is  properly  made  defendant.'^ 

AMien  town  supervisors  lay  out  a  highway  in  "Wisconsin,  landowners  are  entitled 


68.  St.  1898,  §  1269.  Morris  v.  Bwdards 
[Wis.]  112  NW  248.  Where  supervisors  re- 
fusal to  lay  out  road  was.  reversed  by  com- 
missioners, and  supervisors  thereafter  met 
and  laid  out  a  road,  failure  to  file  order 
■within  ten  days  from  reversal  held  not  to  in- 
validate proceeding's.     Id. 

69.  Landholders  dissatisfied  ■with  pro- 
ceedings for  establishment  of  private  road 
under  Rev.  St.  1887,  §  933,  may  appeal  to 
district  court  ■where  case  ■will  be  heard  de 
novo  or  may  refuse  a^ward  and  thus  compel 
condemnation.  Latah  County  v.  Hasfurther, 
12  Idaho,  797,  88  P  433.  Appeal  to  district 
court  governed  by  Sess.  Laws  1899,  p.  273, 
§  4.  Id.  Under  Acts  April  15,  1891,  P.  L.  17, 
and  May  26,  1891,  P.  L.  116,  a  landowner  in 
Butler  County  may  appeal  to  the  common 
pleas  from  a  report  of  a  road  jury  denying 
him  damages,  though  local  act  Feb.  1854, 
P.  L.  62.  makes  the  report  final.  Kohler  v. 
Butler  County,  31  Pa.  Super.  Ct.  305.  Citizens 
and  taxpayers  of  a  city  held  to  have  no  right 
to  appeal  from  laying  out  of  a  high-way  by 
mayor  and  board  of  aldermen.  Lane  v. 
Keene   [N.  H.]   66  A  101. 

70.  Since  supervisors  in  laying  out  a  high- 
way under  St.  1898,  c.  52,  act  on  behalf  of 
town  and  are  a  permanent  and  continuous 
body,  writ  of  certiorari  to  review  their  ac- 
tion should  run  to  the  board  and  not  to  the 
clerk.  State  v.  Town  Clerk  of  Lebanon, 
[Wis.]  Ill  NW  1129.  Affidavit  that  affiant 
filed  with  auditor  notice  of  appeal  from  order 
of  supervisors  denying  petition  for  road  lield 
not  objectionable  as  a  mere  conclusion. 
Rosaaen  v.  Black  Hammer  [Minn.]  112  NW 
267.  Affidavit  held  sufficient  to  sustain  find- 
ing that  notice  had  been  filed.  Id.  Under 
Code  1896,  §  2497,  making  petitioners  for 
private  road  liable  for  cost  thereof  and  re- 
quiring them  to  keep  same  in  repair,  on  ap- 
peal from  commissioners'  court  to  circuit 
court  from  order  confirming  report  of 
viewers,  landowners  should  be  on  one  side 
and  petitioners  on  other.  Cleckler  v.  Mor- 
row [Ala.]   43  S  784. 

71.     Under  Code  1896,  §  2450,  the  only  mat- 
ter to  be  reviewed  on  appeal   from  order  of 
commissioners'    court    confirming    report    of 


viewers  laying  out  private  road  is  the  ques- 
tion of  damages  (Cleckler  v.  Morrow  [Ala.] 
43  S  784),  question  of  necessity  for  road  and 
whether  report  of  viewers  should  be  set 
aside  cannot  be  considered  (Id.).  Under  a 
statute  providing  for  a  determination  de 
novo  on  appeal,  the  public  necessity  of  a 
proposed  highway  may  be  inquired  into.  Ap- 
peal under  Rev.  St.  1899,  §  9419  (Ann.  St. 
1906,  p.  4333),  from  judgment  of  county  court 
opening  high-way.  Mayes  v.  Palmer,  206  Mo. 
293,  103  SW  1140. 

71*.  Appeal  of  Conant,  102  Me.  477,  67  A 
564. 

73.  Home  v.  Montgomery  County  [Pa.] 
67  A  209. 

74.  Under  Pub.  Acts  1905,  p.  285.  TNo.  195, 
township  board  need  not  view  premises  on 
appeal  from  highway  commissioner.  Bogue 
V.  De  Long,  147  Mich.  63,  13  Det  Leg.  N.  945, 
110  NW  119. 

75.  Township  board  held  not  disqualified 
to  hear  appeal  from  highway  commissioner's 
determination  of  necessity  for  highway  be- 
cause prior  hearing  of  appeal  of  other  per- 
sons in  the  proceeding.  Bogue  v.  De  Long, 
147  :Mich.  63.  13  Det.  Leg.  N.  945,  110  NW  119. 
Member  of  board  not  disqualified  because  his 
-wife  was  sister  of  deceased  -wife  of  an  appli- 
cant, because  wife  had  signed  former  petition 

for  road,  or  because,  as  a  inember,  he  had 
authorized  expenditure  of  money  to  open  the 
road.     Id. 

76.  Where  town  was  barred  by  delay  froi^n 
attacking  laying  out  of  a  highway,  inhabi- 
tants and  taxpayers  were  also  barred  from 
doing  so  on  petition  for  discontinuance  of 
road  on  ground  that  selectmen  were  dis- 
qualified, though  petitioners  were  not  in- 
dividually pai'ties  to  the  proceedings.  Town 
of  New  London  v.  Davis  [N.  H.]  65  A  107. 

77.  Bridge  across  plaintiff's  flats  without 
authority  from  legislature.  Chase  v.  Coch- 
ran, 102  Me.  431,  67  A  320. 

78.  In  suit  to  restrain  a  borough  from  us- 
ing certain  land  for  widening  of  a  street,  a 
town  having  control  of  construction  and  re- 
pair   of   portion    of    the    .street    was   properly 

made  defendant.  Pinney  v.  Winsted,  79  Conn. 
606,  66  A  337. 
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to  30  days'  notice  to  remove  fences,'^  but  are  not  required  to  remove  them  between 
April  and  November  unless  they  are  in  default  after  a  previous  valid  notice  has  been 
served.^" 

§  3.  Boundaries  and  extent  of  way,  ascertainment,  and  resurvey.^^^^  '^-  ^-  ^^ — 
The  question  of  boundaries  or  extent  of  a  road  is  often  one  of  fact "  to  be  determined 
from  competent  evidence.*^  Immemorial  fence  lines  will  overcome  legendary  opin- 
ions as  to  wdiere  the  lines  were  intended  to  be.^^  Many  years'  use  and  improvement 
of  a  road  laid  out  on  a  township  line  raises  a  presumption  that  the  actual  location 
Avas  correct.^*  A  grant  presumed  by  user  is  confined  to  the  tract  actually  used.*^ 
While  this  does  not  mean  that  the  public  will  be  confined  to  the  precise  track  made 
by  the  wheels  of  the  vehicles/®  a  use  generally  in  a  uniform  direction  must  be  reason- 
able in  extent.^^  Mere  improvement  ordinances  are  ineffectual  to  extend  the  width 
of  a  street.^^ 

§  4.  Alterations  and  extcnsions.^^^  ^  ^-  ^-  ^'^ — Provision  is  generally  made  by 
statute  for  the  alteration  or  extension  of  roads  ^^  on  valid  notice,*"^  when  a  change  is 
for  the  public  benefit.^ ^  After  a  petition  for  the  alteration  of  a  road  has  been  passed 
on  a  request  by  part  of  the  signers  to  withdraw  their  names  comes  too  late,^-  In  Illi- 


79.  Notice  to  landowner  to  remove  fence 
held  not  invalidated  by  erroneous  recital  of 
date  of  order  laying  out  road  where  such 
order  was  annexed  and  owner  could  not 
have  been  misled  by  mistake.  Morris  v.  Ed- 
wards [Wis.]  112  NW  248.  Notice  to  re- 
move Tvithin  30  days  from  "date  of  order" 
held  sufficient  under  St.  1898,  §  1284,  requir- 
ing that  he  be  allowed  "not  less  than  30 
days  after  giving  of  notice."  such  notice  be- 
ing served  on  day  it  was  dated.     Id. 

SO.  Where  landowner  is  in  default  after 
due  notice  to  remove  fence,  county  super- 
visors may  order  same  removed  between 
April  1st  and  November  1st,  St.  1898,  §  1284, 
applying  only  to  original  order.  Morris  v. 
Edwards    [Wis.]    112   NW  248. 

81.  Evidence  insufficient  to  show  that  a 
street  extended  to  Hudson  River  prior  to 
filling  in  of  lands  under  water.  Iselin  v. 
Cold  Springs,   105  NYS  184. 

82.  Under  a  statute  providing  that  all 
public  highways  in  use  and   theretofore  laid 

out  and  allowed  by  law,  of  ^vhich  record  shall 
have  been  made,  shall  be  deemed  public  high- 
ways, a  record  of  an  old  survey  is  useless 
on  the  issue  of  the  extent  of  a  w^ay  in  the 
absence  of  proof  of  user  or  laying  out.  Rev. 
St.  (1st  Ed.)  p.  520.  c.  17,  §§  98,  10,0.  Iselin 
V.  Cold  Springs,  105  NYS  184. 

S3.  Officers  held  not  authorized  to  appro- 
priate land  beyond  immemorial  fence  line 
without  legal  process.  Anderson  v.  Hunting- 
ton [Ind.  App.]  81  NE  223.  Error  to  permit 
testimony  as  to  understanding  of  witnesses 
as  to  original  width  of  road.     Id. 

84.  Council  Grove  Tp.  v.  Bowman  [Kan.] 
92    P   550. 

85.  Anderson  v.  Huntington  [Ind.  App.] 
81  NE  223.  Meade  v.  Topeka,  75  Kan.  61,  88 
P  574.  Where  after  an  ineffective  attempt 
to  establish  a  section  line  highway  public 
continues  to  use  same  but  travel  wholly  on 
one  section  because  of  fence  enclosing  other, 
establishment  of  highway  by  user  does  noi 
give  public  title  to  two  rods  on  section  not 
traveled,  under  Comp.  Laws,  §  4061,  provid- 
ing that  all  highways  which  shall  become 
such  by  use  shall  be  four  rods  wide,  and 
where    situated    on   section    lines   such    lines 


shall  be  the  center,  etc.  Watz  v.  Sunder- 
land. 147  Mich.  96,  13  Det.  Leg.  N.  969,  110 
NW  507. 

86.  Montgomery  v.  Somers   [Or.]   90  P  674. 

87.  Where  loose  stock  had  been  driven 
over  the  land,  held  proper  to  limit  width 
of  road  to  60  feet,  the  statutory  width  of 
county  roads.  Montgomery  v.  Somers  [Or.] 
90    P    674. 

SS.  Where  street  as  originally  dedicated 
was  only  50  feet  wide,  city  could  not  ac- 
quire right  to  greater  width  either  by  im- 
provement ordinances  or  otherwise  accept 
by  condemnation.  Elliot  v.  Atlantic  Citv, 
149  F  849. 

89.  City  charter  held  sufficiently  compre- 
hensive to  authorize  deflection  of  a  street 
near  one  of  its  termini.  Athens  Terminal 
Co.  V.  Athens  Foundry  &  Mach.  Works  [Ga.] 
58  SE  891.  A  borough  held  authorized  to 
extend  streets  across  complainant's  railroad 
by  ordinance.  Act  June  7,  1901,  P.  L.  531.  pro- 
hibiting grade  crossings,  held  not  to  apply, 
the  same  having  been  pa.-5sed  three  years 
later.  Ligonier  Valley  R.  Co.  v.  Latrobe 
Borough,  216  Pa.  221,  65  A  548.  Public  road 
can  only  be  changed  by  order  of  county  court 
made  in  accordance  with  Ky.  St.  1903,  §§  4289, 

4290,  and  parol  agreement  with  county  judge 
is  insufficient.  Big  Sandy  R.  Co.  v.  Floyd 
County  [Ky.]   101  SW  354. 

90.  Notice  of  relocation  need  not  state 
width  of  proposed  road  but  only  "the  place  of 
beginning  the  intermediate  points,  if  any, 
and  the  place  of  termination."  Code  1881, 
§  2871.     Hab  V.  Georgetown  [Wash.]   91  P  10. 

91.  Under  Rev.  St.  1895,  arts.  4672,  4696, 
it  is  for  commissioners'  court  to  determine 
whether  proposed  change  in  course  of  pub- 
lic road  is  for  the  public  benefit,  and  its  de- 
termination will  be  disturbed  only  in  case  of 
abuse  of  power.  Smith  v.  Ernest  [Tex.  Civ. 
App.]  19  Tex.  Ct.  Rep.  422,  102  SW  129. 
Mere  fact  that  proposed  road  was  longer  held 
not   to   show  abuse  in   ordering  change.     Id. 

92.  After  commissioners  had  passed  on 
petition,  request  could  not  be  granted  by 
supervisors  on  appeal.  Commissioners  of 
Highways  of  Tolono  v.  Bear,  224  111.  259,  79 
NE  581. 
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nois  persons  interested  in  the  alteration  of  a  road  may  make  inducements  by  paying 
money  to  the  town  for  the  benefit  of  the  road  and  bridge  fund."^  While  the  super- 
visors have  no  authority  to  collect  or  disburse  such  money,^*  their  doing  so  in  good 
faith  does  not  affect  the  validity  of  the  order  for  alteration/^  nor  is  an  order  invalid 
because  it  improperly  includes  statements  relative  to  the  receipt  and  disbursements 
of  the  money.''®  Under  the  Texas  statute  an  order  is  not  invalidated  as  to  third 
persons  by  a  provision  that  the  change  shall  be  made  at  the  applicant's  expense.^'^  A 
portion  of  a  street  to  be  discontinued  does  not  lose  its  street  character  until  the  sub- 
stitute portion  is  physically  opened.®^  If  a  road  is  widened  by  the  county  in  its 
corporate  capacity,  failure  to  strictly  comply  with  the  statute  relative  to  procedure 
will  not  deprive  landowners  of  compensation  for  land  taken.^® 

§  5.  Change  of  grade.^^^  ^  *^-  ^-  ^^ — Municipalities  usually  have  power  to 
change  the  grade  of  streets  or  highways  when  necessary  for  their  improvement.^ 

There  being  no  right  at  common  law  to  recover  consequential  damages  for 
change  of  grade  -  unless  the  same  is  made  illegally,^  such  right  is  now  generally  con- 
ferred by  statute  or  constitutional  provisions  *  which  must  be  complied  with  by  those 
seeking  relief.^    Tenants  may  become  entitled  to  damages  though  the  freehold  be  not 


93.  Under  Kurd's  Rev.  St.  1905,  c.  121. 
§§  51,  60,  the  supervisors  in  proceedings  to 
alter  a  highway  have  no  authority  to  collect 
or  disburse  the  money  offered.  Commission- 
ers of  Highways  of  Tolono  v.  Bear,  224  111. 
259,  79  NE  581. 

94,  95,  96.  Commissioners  of  Highways  of 
Tolono  V.  Bear,  224  111.  259.  79  NE  581. 

97.  Under  Rev.  St.  1895,  arts.  4672,  4696, 
authorizing  commissioners'  court  to  change 
course  of  public  road.  Smith  v.  Ernest  [Tex. 
Civ.   App.]    19  Tex.   Ct.  Rep.   422,   102   SW   129. 

98.  Laws  1895,  p.  2037,  c.  1006,  §  2.  In  re 
Jerome  Ave.  of  New  York,  105  NTS  315. 

99.  Where  a  road  was  widened  by  a 
county  in  its  corporate  capacity,  the  fact 
that  the  work  was  not  done  in  accordance 
with  Pol.  Code  1895,  §  520,  relating  to  appli- 
cation, publication,  etc.,  did  not  deprive  a 
landowner  of  compensation.  Terrell  County 
V.  York,  127  Ga.  66,  56  SE  309. 

1.  A  borough  may  change  within  its  lim- 
its the  grade  of  a  road  extending  beyond  its 

limits.     McLain  v.  West  Washington  Borough, 
31  Pa.  Super.  Ct.  471. 

2.  Bowden  v.  Jacksonville  [Fla.]  42  S  394; 
Melenbacker  v.  Salamanca,  188  N.  Y.  370,  80 
NE  1090;  Triest  v.  New  York,  105  NYS  571. 
Establishment  or  change.  In  re  Perry  Ave. 
of  New  York,  118  App.  Div.  874,  103  NYS 
1069. 

3.  Triest  v.  New  York,  105  NYS  571.  Ap- 
proval by  council  of  bills  presented  for  labor 
in  lowering  street  held  a  ratification  of  the 
work  done  so  as  to  relieve  claimants,  from 
liability  In  trespass  (Wheat  v.  Van  Tine, 
149  Mich.  314,  14  Det.  Leg.  N.  430,  112  NW 
933),  and  parol  evidence  is  admissible  to 
show  that  approved  bills  related  to  such 
work  and  that  council  so  knew   (Id.). 

4.  City  of  Charleston  v.  Newman,  130  111. 
App.  6;  Coyne  v.  Memphis  [Tenn.]  102  SW 
355;  Crowe  v.  Corporation  of  Charles  Town 
[W.  Va.]  57  SE  330.  Recovery  for  change  of 
grade  under  Act  May  24,  1878  (P.  L.  129). 
Klenke  v.  West  Homestead  Borough,  216  Pa. 
476,  65  A  1079.  When  a  borough  changes 
within  its  limits  the  grade  of  a  road  extend- 
ing beyond  its  limits,  an  injured  property 
owner  may  have  damages  ascertained  under 
Act  May  24,  1878,  P.  L.  129.     McLain  v.  West 


Washington  Borough,  31  Pa.  Super.  Ct.  471. 
This  rule  applies  to  a  part  of  the  "National" 
or  "Cumberland  Road."  Id.  That  a  change 
is  made  in  conformity  to  an  ordinance  of  a 
municipality  acting  in  Its  legislative  ca- 
pacity (City  of  Macon  v.  Daley  [Ga.  App.] 
58  SE  540),  that  street  was  lowered  and 
railroad  track  left  at  former  grade,  in  ex- 
ercise of  police  power,  held  not  to  affect 
abutting  owner's  right  to  compensation 
(Coyne  v.  Memphis  [Tenn.]  102  SW  355), 
That  a  grantor  retained  the  fee  in  a  pro- 
posed street  and  subsequently  conveyed  it 
to  the  city  did  not  preclude  an  award  of 
damages  to  his  first  grantees  under  Laws 
1901,  c.  466,  §  980.  In  re  Perry  Ave.  of  New 
York,  118  App.  Div.  874,  103  NYS  1069.  Laws 
1901,  p.  400.  c.  466,  I  951,  barring  liability  to 
abutters  for  originally  establishing  a  grade, 
relates  only  to  assessments  for  local  im- 
provements other  than  those  confirmed  by  a 
court  of  record,  and  not  to  proceedings  to 
open  a  street.  Id.  Acts  1901,  p.  272,  c.  153, 
amending  Acts  1891,  p.  67,  c.  31,  by  adding 
proviso  that  latter  act,  authorizing  recovery 
of  damages  for  change  of  grade,  shall  not 
apply  to  cities  organized  under  Act  Jan. 
29th,  1879.  is  unconstitutional  in  so  far  as 
it  denies  compensation  of  taking  of  private 
property.  Coyne  v.  Memphis  [Tenn.]  102  SW 
355.  New  York  charter  held  not  to  repeal 
a  village  law  so  as  to  take  away  right  to 
damages  for  change  made  after  village  was 
merged  in  Greater  New  York.  Triest  v. 
New  York.  105  NYS  571.  Liability  of  city 
for  injuriously  changing  grade  is  same  in  ex- 
tent and  character  as  for  injuriously  grading 
without  valid  ordinance  therefor.  Richard- 
son V.  Sioux  City  [Iowa]  113  NW  928.  Laws 
1893,  c.  84,  §§  1,  2,  47,  construed,  and  held  a 
city  is  liable  to  an  abutting  owner  for  dam- 
ages caused  by  the  original  establishment  of 
the  grade  of  a  street  dedicated  by  him  to  it 
though  the  grade  is  reasonable  and  the  work 
is  properly  done.  Fletcher  v.  Seattle  [Wash.] 
88  P  843. 

5.  Property  owner  could  not  have  dam- 
ages, under  Laws  1883,  as  amended,  for 
change  of  railroad  crossing,  where  he  failed 
to  proceed  under  Railroad  Laws  1890,  c.  565, 
and  file  notice   with  railroad  commissioners 
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injured/  but  where  in  legal  proceedings  an  owner  has  been  paid  damages  for  a 
proposed  change  of  grade,  his  vendee  is  not  entitled  to  damages  from  the  physical 
grading  subsequently  done,"  and  estoppel  may  also  preclude  recovery.^  It  must  ap- 
pear that  there  was  a  previously  established  grade,^  and,  in  Iowa,  that  improve- 
ments had  been  made  in  conformity  thereto.^"  A  grade  may  have  been  previously 
established  either  by  statute  ^^  or  by  user,  acquiescence,  or  recognition.^^  One  who 
improves  his  property  after  the  establislmient  of  the  original  grade  cannot  recover 
damages  which  would  have  resulted  had  the  actual  change  been  made  only  to  con- 
form to  such  grade.^"  The  measure  of  damages  is  the  difference  in  the  market  value 
of  the  property  before  and  after  the  change,^*  less  special  but  not  general  benefits.^' 
Suit  for  damages  must  be  timely.^^  Delay  in  completing  slight  incidental  im- 
provements does  not  render  it  premature.^^  The  complaint  must  set  forth  all  condi- 
tions essential  to  recovery,^^  and  should  avoid  surplusage.^®  A  petition  not  signed 
or  otherwise  acquiesced  in  by  plaintiff  is  not  admissible  against  him.-"  Competent 
evidence  bearing  on  the  question  of  market  value  is  admissible.-^     Thus,  the  cost 


as  therein  required.  Melenbacker  v.  Sala- 
manca, 188  X.  y.  370,  80  XE  1090.  Under 
Rev.  St.  c.  23,  §  68,  a  previous  application  In 
■writing  to  thie  municipal  officers  must  be 
made  before  resort  to  court  to  have  damages 
assessed.  Persson  v.  Bangor,  102  Me.  397,  66 
A  1019.  Mayor  and  aldermen  and  not  mayor 
and  council  held  to  constitute  the  "municipal 
officers."  Id. 

6.  Under  Rev.  Laws,  c.  48,  §§  17,  18,  20, 
22,  providing  for  cases  ■where  holders  of  sev- 
eral estates  claim  damages.  Galeano  v.  Bos- 
ton  [Mass.]   SO  NE  579. 

7.  In  re  Sedgley  Ave.,  217  Pa.  313,  66  A 
546. 

8.  Where  lot  owner  authorizes  and  con- 
sents to  removal  of  earth  from  street  in 
front  of  his  lot,  he  is  estopped  to  complain. 
Wheat  V.  Van  Tine,  149  Mich.  314,  14  Det. 
Leg.  N.  430,  112  NW  933.  Plaintiff  ■who  built 
house  ■with  reference  to  viaduct  in  street 
could  not  thereafter  complain  that  erection 
of  original  viaduct  was  diversion  of  street, 
■when  same  Is  being  rebuilt  so  as  to  change 
grade.  Bo^n'den  v.  Jacksonville  [Fla.]  42  S 
394. 

9.  VV'here  no  grade  of  the  street  in  front 
of  plaintiff's  premises  had  been  established, 
no  damages  can  be  recovered  for  lo^wering 
of  street.  Wheat  v.  Van  Tine,  149  Mich.  314, 
14  Det.  Leg.  N.  430,  112  NW  933. 

10.  Property  is  improved  in  accordance 
■with  initial  grade  ■within  Code,  §  785,  when  It 
is  so  improved  that  it  can  be  conveniently 
used  for  purpose  to  ■which  it  is  devoted  ■while 
grade  remains  unchanged.  Richardson  v. 
Sioux  City  [Iowa]  m  NW  928.  House  con- 
structed after  establishment  of  initial  grade 
held  built  in  conformity  therewith  though 
built  on  natural  surface.  Id.  Value  of 
property  in  its  entirety  before  and  after 
change  could  not  be  considered  where  house 
had  not  been  establislied  in  conformity  with 
initial  grade.  Id.  Instruction  permitting  re- 
covery for  cost  of  lowering  all  buildings  is 
erroneous  where  one  building  was  built  be- 
fore  initial  grade  ■was   established.     Id. 

11.  New  York  charter.  Laws  1897,  §  951, 
construed  so  as  to  allow  establishment  of  a 
grade  either  by  user  "or"  by  improvement, 
etc.     Triest  v.  New  York,   105  NYS  571. 

12.  Evidence  held  to  sho^w  that  a  certain 
highway  was  a  village  street  graded  with 
surface    of    adjacent    land    by    user,    etc.,    at 


61   W.   Va.    604,    57 
61   W.  Va.   408,   56 


ten 


after 
1    Pa. 


time    of    merger    of    village    into    New    York 
City.     Triest  v.  New  York,  105  NYS  571. 

13.  Destruction  of  trees  set  out  along 
street  cannot  be  considered  In  absence  of 
showing  that  destruction  ■would  not  have 
been  necessary  to  reduce  street  level  to 
initial  grade.  Richardson  v.  Sioux  City 
[Iowa]    113  NW  928. 

14.  City  of  Macon  v.  Daley  [Ga.  App.]  58 
SB  540;  Richardson  v.  Sioux  City  [Iowa]  113 
NW  928.  Fact  that  abutting  property  under 
original  grade  was  only  walled  in  part  pre- 
cludes finding  that  o^\\'ner  is  entitled  to  wall 
coextensive  with  boundary  lines  after  change 
of  grade.     Id. 

15.  Godby  v.  Bluefield, 
SE  45;  Barnes  v.  Grafton 
SE  608. 

16.  Recovery      barred 
change.      Nyhart   v.    Taylor   Borough, 
Super.  Ct.   635. 

17.  Where  grade  had  been  fixed  and  street 
paved  for  nearly  t'wo  years,  that  a  retaining 
wall  was  not  completed  did  not  bar  suit. 
Barnes  v.  Graftoif,  61  T\".  Va.  408,  56  SE 
608. 

18.  Held  sufficient.  Crowe  v.  Corporation 
of  Charles  Town  [W.  Va,]  56  SE  330;  Barnes 
V.  Grafton,  61  W.  Va.  408,  56  SE  608.  Petition 
for  damages  held  to  sufficiently  state  a 
change  of  grade  without  stating  that  peti- 
tioner did  not  consent  to  the  change  or  al- 
leging failure  to  agree  with  borough  on 
compensation.  Klenke  v.  West  Homestead 
Borough,  216  Pa.  476,  65  A  1079.  Insufficiency 
of  statement  immaterial.  Id.  Complaint  de- 
murrable where  it  failed  to  allege  diversion 
of  street  from  street  purposes,  a  physical  in- 
vasion of  plaintiff's  property,  or  negligence 
in  prosecuting  ■work.  Bowden  v.  Jackson- 
ville  [Fla.]   42  S  394. 

19.  Allegation  in  action  for  impairment  of 
value  of  abutting  property  by  change  of 
grade  to  make  subwaj-  for  elevated  car 
tracks,  that  defendants,  city,  and  railroad, 
"each  and  all  combined  and  confederated  in 
one  common  purpose  and  unlawfully,"  etc., 
held  surplusage.  Coyne  v.  Memphis  [Tenn.] 
102  SW  355. 

20.  Petition  for  change.  City  of  Americus 
V.  Tower   [Ga.  App.]   59  SE  434. 

21.  Opinions  of  witness  as  to  value  be- 
fore and  after  change  are  competent.  Rich- 
ardson   V.    Sioux    City    [Iowa]    113    NW    928. 
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of  raising  or  lowering  the  property  to  conform  to  the  new  grade,-^  as  distinguished 
from  merely  shifting  its  location,-^  may  be  shown,  but  only  as  throwing  light  upon 
the  general  question  of  diminution  in  market  value.-*  In  an  action  for  damages  the 
city  cannot  recover  over  against  plaintiff  if  his  property  was  enlianced  in  value  by 
the  improvement.^^  WTiere  after  a  change  of  grade  has  been  made  a  board  is  au- 
thorized by  statute  to  determine  and  allow  damages,  a  court  of  equity  has  power 
to  decide  as  to  the  person  to  whom  an  award  should  be  made.-*^  On  appeal  from 
a  viewer's  award  of  damages,  it  is  discretionary  with  the  court  to  allow  a  view  of  the 
premises.-^ 

§  6.  Improventent  and  repair.^^^  ^  ^-  ^-  ^^ — Matters  embraced  in  this  section 
are  more  particularly  treated  in  another  topic.-^  Highways  may  be  constructed  or 
repaired  either  by  the  state  itself  ^^  or  by  municipal  subdivisions.^"  or  their  agents  ^^ 
acting  under  its  authority;  but  a  city  may  not  direct  the  paving  of  a  street  at  the 
expense  of  the  property  owners  while  a  valid  contract  is  in  force  by  which  railroad 
companies  are  bound  to  do  the  work.^-  Cities  and  villages  are  often  empowered  to 
cause  the  construction  or  improvement  of  sidewalks  upon  failure  of  abutters  to  do 
so  after  notice.^^    Under  a  statute  authorizing  cities  to  improve  portions  of  streets 


Testimony  as  to  the  value  of  other  abutting 
lots  before  and  since  change  held  relevant, 
but  not  testimony  that  a  similar  claim  for 
damages  to  other  abutting  property  had 
been  settled.  City  of  Americus  v.  Tower 
[Ga.  App.]  59  SE  434.  City  could  shov^  that 
street  elevation  was  part  of  general  scheme 
of  improvement  including  a  park  in  neigh- 
borhood. Bond  V.  Philadelphia  [Pa.]  67  A 
805.  Destruction  of  trees  growing  in  grade 
parking  is  competent  to  show  that  improve- 
ments had  been  made  in  view  of  original 
grade  and  as  bearing  on  value  of  property 
before  and  after,  and  it  is  immaterial 
whether  fee  to  street  is  in  abutting  owner 
or  municipality.  Richardson  v.  Sioux  City 
[Iowa]  113  NW  928.  Evidence  as  to  how 
initial  grade  compared  with  grade  on  other 
streets  held  immaterial.  Id.  Evidence  of 
cost  of  a  particular  retaining  wall  held 
inadmissible  In  absence  of  proof  as  to  char- 
acter and  extent  of  wall  rendered  necessary 
by  change  of  grade.     Id. 

22.  May  be  considered  as  bearing  on  dif- 
ference in  market  value.  Richardson  v.  Sioux 
City  [Iowa]   113  NW  928. 

23.  Cost  of  shifting  inadmissible.  Rich- 
ardson v.  Sioux  City   [Iowa]    113   NW  928. 

24.  The  cost  of  filling  a  lot  and  raising 
buildings  to  the  level  of  the  street  as  altered 
cannot  be  included  in  tlie  estimate  of  dam- 
ages, as  elements  thereof,  unless  it  is  neces- 
sary to  so  alter  the  condition  of  the  property 
in  order  to  preserve  it  from  further  injury  or 
render  it  fit  for  use  and  enjoyment  (Godby 
v.  Bluefield,  61  W.  Va.  604,  57  SE  45),  but 
the  cost  and  loss  incident  to  such  alteration 
may  be  considered  in  subordination  to  the 
proper  rule  of  damages  as  showing  the  uses 
to  which  the  property  was  adaptable  im- 
mediately after  the  change  of  grade  (Id.). 
Instructions  on  measure  of  damages  held 
erroneous.  Id.  May  be  considered  not  as  an 
independent  element  of  special  damage  but  as 
throwing  liglit  on  the  general  question  of 
diminution  of  market  value.  City  of  Macon 
V.  Daley  [Ga.  App.]  58  SE  540.  Cost  of  rais- 
ing to  within  five  feet  of  street  the  original 
level  could  not  be  considered.  Bond  v. 
Philadelphia  [Pa.]  67  A  805.  Certain  indirect 
evidence  held  properly  excluded.     Id. 


25.  Not  error  to  refuse  answer  setting  up 
counterclaim.  City  of  Owensboro  v.  Yewell 
[Ky.]    104  SW  284. 

26.  Board's  action  not  conclusive  except 
as  to  existence  of  damages  and  amount 
thereof.     Johnson  v.  Pettit,  105  NYS  730. 

27.  Act  May  21,  1895  (P.  L.  89),  providing 
for  view  as  of  right,  applies  only  to  actions 
for  damages  and  not  on  appeal.  Bond  v. 
Philadelphia  [Pa.]   67  A  805. 

2S.  See  Public  Works  atid  Improvements. 
8  C.  L.   1506. 

29.  Construction  and  repair  of  public 
higliways  by  the  state  is  the  exercise  of  a 
state  function.  State  v.  Marion  County 
Com'rs  [Ind.]   82  NE  482. 

30.  Highways,  may  be  constructed  and 
kept  in  repair  by  the  state,  or.  under  state 
authority,  by  municipal  subdivisions,  or  by 
taxing    districts    created    for    that    purpose. 

State  V.  Marion  County  Com'rs  [Ind.]  82 
NE  482.  Shoemaker  Road  Law  (Acts  1904,  p. 
388,  c.  225)  held  not  unconstitutional  as  to 
title.  Pout  V.  Frederick  Counts^  Com'rs 
[Md.]  66  A  487.  Section  2  not  repugnant  to 
§  15  providing  that  nothing  in  the  act  shall 
affect  the  present  method  of  road  construc- 
tion or  repair  by  tlie  several  counties.  Id. 
Acts  1905,  p.  521,  c.  167,  substantially  re- 
enacting  all  previous  systems  of  improving 
higlaways,  repealed  by  implication  Acts  1903, 
p.  255,  c.  145,  concerning  gravel  and  ma- 
cadamized roads.  Findling  v.  Foster  [Ind.] 
81  NE  480. 

31.  Owner  of  fee  cannot  complain  that 
sidewalk  is  being  constructed  along  public 
road  by  private  persons,  where  permission 
has  been  given  by  county  commissioners, 
Hitchcock  V.  Zink  [Neb.]    113  NW  795. 

32.  City  of  Chicago  v.  Newberry  Library, 
224  111.   330,  79  NE  666. 

33.  Par.  19,  §  15,  Act  No.  136,  p.  230,  of 
1898,  authorizing  cities  to  cause  to  be  con- 
structed and  maintained  sidewalks,  etc.,  and 
to  levy  and  collect  taxes  by  special  assess- 
ments, held  not  repealed  by  Act  No.  131, 
p.  295,  of  1904.  Town  of  Rayne  v.  Harrel, 
119  La.  652,  44  S  330.  When  council  provides 
for  construction  of  a  sidewalk,  and  serves  no- 
tice on  abutting  owner  that  in  case  of  his 
failure   within   a  specified   time   to  construct 
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not  less  than  a  block  in  length,  the  length  of  a  block  is  a  question  of  fact  to  be  de- 
termined from  the  evidence  in  the  absence  of  statutory  definition.^'*  In  Kentucky  it 
is  unlawful  for  a  justice  of  the  peace  to  become  interested  in  any  contract  for  work- 
ing roads.^^ 

Proceedings  must  conform  to  statutory  regulations,^*'  and  where  private  prop- 
erty is  taken  compliance  must  be  affirmatively  sho^vn  by  the  record.^"  Questions  per- 
taining to  damages  are  governed  by  principles  applicable  in  cases  where  a  grade  is 
changed.^^  Courts  will  not  interfere  with  the  discretionary  powers  of  road  com- 
missioners and  overseers  with  reference  to  the  improvement  of  highways,  though  some 
incidental  damage  may  result  to  abutters,^*  and  while  an  improvement  cannot  be  so 


a  walk  of  certain  material  and  width  it  will 
be  laid  by  the  municipality  or  village  and 
expense  assessed  back  upon  the  property,  all 
procedure  has  been  had  which  is  necessary 
for  construction  of  the  walk  and  levying  of 
a  proper  assessment  (Meek  v.  Collinwood,  10 
Ohio  C.  C.  [N.  S.]  9),  but  where  notice  on 
owner  calls  for  walk  of  sandstone,  the  lay- 
ing of  a  cement  w^alk  w^ithout  further  pro- 
cedure imposes  no  obligation  on  him  (Id.). 
Power  given  to  villages  prior  to  1903  to  re- 
quire construction  of  sidewalks  held  not  to 
include  power  to  compel  lot  owner  to  re- 
duce sidewalk  space  to  established  grade 
(Smith  V.  Hofeldt  [Neb.]  112  NW  605),  and 
before  village  could  require  lot  owner  to 
construct  sidewalk  at  grade,  it  must  first 
reduce  space  to  such   grade    (Id.). 

34.  Ky.  St.  1903,  §  3449.  Board  of  Council- 
men  of  Frankfort  v.  Brislan  [Ky.]  104  SW 
311. 

35.  Ky.  St.  1903,  §  4332,  declaring  it  un- 
lawful for  a  justice  of  the  peace,  who  is  ex 
officio  a  member  of  fiscal  court,  to  become 
directly  or  indirectly  "interested  in  any  con- 
tract for  working  roads,"  held  violated  w^here 
he  and  his  teams  do  work  on  road  by  the  day 
under  employment  by  road  supervisor.  Com- 
monwealth V.   Lane    [Ky.]    102   SW   313. 

36.  Petition  for  condemnation  of  sidewalk 
on  "lot  95"  and  for  construction  of  a  new 
one  held  sufficient  as  to  description  of  loca- 
tion of  sidewalk.  City  of  Fayette  v.  Rich, 
122  Mo.  App.  145,  99  SVr  8.  Need  not  specify 
kind  of  walk  to  be  laid,  under  Rev.  St.  1899, 
§  59S9.  Id.  Evidence  held  to  show  that  certain 
land  abutted  on  proposed  improvement  so  as 
to  authorize  owners  to  sign  petition.  Kemp 
V.  Goodnight,  168  Ind.  174,  SO  XE  160.  To  be 
a  "resident  landholder"  entitled  to  sign  a  pe- 
tition for  the  improvement  of  a  road  under 
Acts  1903,  p.  255,  c.  145.  one  must  be  a  fee 
holder  and  not  a  mere  life  tenant.     Id. 

Ordiuanee  authorizing  city  to  construct 
sidev.-alk  and  charge  cost  thereof  to  abutting 
owner  held  not  in  accordance  w^ith  power 
delegated  by  Act  No.  136,  p.  230,  of  1898,  in 
that  it  omitted  special  assessment  feature. 
Town  of  Rayne  v.  Harrel,  119  La.  652,  44  S 
330.  Under  charter  provision  that  all  special 
ordinances  in  conflict  with  a  general  ordi- 
nance are  void,  special  ordinance  for  im- 
provement of  street  50  feet  wide  establishing 
roadway  36  feet  wide,  center  of  which  to  be 
30  feet  from  north  lines,  is  void  where  gen- 
eral ordinance  requires  sidewalk  on  such 
street  to  be  10  feet  wide.  Asphalt  &  Gran- 
itoid Const.  Co.  v.  Hauessler,  201  Mo.  400, 
100  SW"  14.  An  ordinance  for  a  street  im- 
provement providing  that  the  same  shall  con- 
form to  the  established  grade  as  established 
by   the   ordinance,   which   fixes   the   grade   at 


street  intersections,  requires  the  grade  to  be 
fixed  on  a  line  drawn  from  the  grade  fixed  at 
one  intersection  to  the  grade  fixed  at  another 
intersection  (Lindblad  v.  Normal,  224  111. 
362,  79  NE  675),  and  the  grade  will  be  fixed 
on  a  line  which  is  the  shortest  distance  be- 
tween the  two  points  (Id.).  Ordinance  fix- 
ing grade  only  at  intersections  held  suffi- 
cient. Ogden,  Sheldon  &  Co.  v.  Chicago,  224 
111.   294,   79   NE   099. 

37.  Under  Laws  1903,  p.  148,  providing  for 
grading  of  public  roads  and  payment  of  dam- 
ages therefor,  and  requiring  appointment  of 
three  commissioners  "who  shall  be  disinter- 
ested freeholders"  to  assess  damages,  order 
of  appointment  which  fails  to  recite  that 
commissioners  are  disinterested  or  are  free- 
holders is  defective  (Grading  Bledsoe  Hill 
in  Buchanan  County  v.  Bledsoe,  200  Mo.  630, 
98  SW  631),  and  such  defect  is  not  cured  by 
recital  in  affidavit  of  commissioners  to  their 
report  that  they  are  freeholders  (Id.).  Like- 
wise, failure  to  state  that  commissioners 
were  sworn  and  instructed  as  required  is 
fatal,  and  a  mere  recital  that  instructions 
were  given  without  setting  out  same  is  in- 
sufficient.    Id. 

38.  Damages  to  abutting  property  from 
grading  sidewalk  is  difference  in  market 
value  before  and  after.  Town  of  Eutaw  v. 
Botnick  [Ala.]  43  S  739.  City  not  liable  in 
trespass  for  mere  consequential  injuries. 
Herr  v.  Altoona,  31  Pa.  Super.  Ct.  375.  Abut- 
ting property  owner  cannot  recover  damages 

for  cutting  and  trimming  of  hedge  planted  on 
public  highway  by  municipal  authorities. 
Bright  V.  Bell,  117  La.  947,  42  S  436.  Mer- 
rick's Rev.  Civ.  Code,  art.  691,  has  no  appli- 
cation, hedge  not  being  on  boundary  line. 
Bright  V.  Bell,  117  La.  947,  42  S  436.  Evi- 
dence of  building  of  retaining  wall  (Town  of 
Eutaw  V.  Botnick  [Ala.]  43  S  739),  and  of 
rental  value  before  and  after  grading,  held 
admissible  (Id.).  In  action  for  damages  by 
grading  of  abutting  sidewalk,  though  jury  is 
entitled  to  know  condition  of  ground  so  as  to 
determine  whether  grading  has  interfered 
with  the  ingress  and  egress,  questions  as  to 
character  of  ■walk  before  and  after,  direct- 
ing special  attention  to  improvem.ent,  are 
inadmissible.  Id.  Where  plaintiff  has  testi- 
fied to  value  before  grading  an  abutting 
sidewalk,  he  may  be  cross-examined  as  to  an 
offer  to  sell  for  lesser  amount.     Id. 

39.  Drainage.  Davis  v.  Howell  [Ark.]  104 
SW  550.  The  making  of  an  embankment  for 
a  highway  cannot  be  enjoined  merely  be- 
cause it  obstructs  the  flow  of  surface  water 
against  which  a  landowner  inay  protect  him- 
self. Darlington  v.  Cloud  County  Com'rs.  75 
Kan.  810,  88  P  529.  Road  officers  are  vested 
witli  broad  discretion  as  to  plans  and  meth- 
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made  as  to  unnecessarily  and  unreasonably  throw  water  in  a  body  upon  private 
land/^  no  suit  is  maintainable  for  the  laying  of  a  culvert  reasonably  necessary  for 
the  protection  of  a  road  from  surface  water.*^  A  municipality  is  not  liable  for  in- 
juries due  to  the  negligence  of  an  independent  contractor  in  repairing  a  highway 
where  there  are  no  defects  or  obstructions  in  the  highway  itself ;  *^  but  tlie  improve- 
ment of  streets  being  a  corporate  and  not  a  governmental,  function,  a  city  is  liable 
for  negligent  injuries  to  employes.^^  The  right  of  appeal  and  proceedings  thereon 
depend  on  statute.** 

§  7.  Abandonment  and  diminution.^^^  ^  ^- '^- ^^ — While  mere  private  adverse 
possession  cannot  divest  public  rights  in  streets  or  alleys,*^  the  doctrine  of  estoppel 
may  do  so.*^  Mere  divergence  of  travel  at  impassable  places,*'  or  failure  to  repair  a 
road,*^  does  not  amount  to  abandonment.  Failure  to  open  a  road  for  public  use 
within  a  certain  time  after  granting  of  authority  to  do  so  operates  as  an  abandon- 
ment in  some  states,*^  and  a  mislaid  prescriptive  road  supersedes  original  lines.'''  A 
city  may  not  alienate  streets  without  legislative  authority.^^  The  New  York  statute 
provides  for  acquisition  by  abutters  of  the  city's  interest  in  a  street  upon  its  discon- 
tinuance.^- 


ods  of  maintaining'  highways  and  mere  error 
of  judgment  is  not  ground  for  enjoining  an 
Improvement.  Dennis  v.  Osborn,  75  Kan. 
557,  89  P  925. 

40.  Dennis  v.  Osborn,  75  Kan.  557,  89  P 
925.  Road  supervisor  and  those  ■working 
under  him  are  liable  in  compensatory  dam- 
ages for  diversion  of  water  from  natural 
course  onto  private  lands  without  regard  to 
their  good  faith.  Wrightsel  v.  Fee,  76  Ohio 
St.   529,   81  NE  975. 

41.  Injunction  not  maintainable  by  lower 
Jand  owner.  Dennis  v.  Osborn,  75  Kan.  557, 
89  P  925. 

42.  County  not  liable  for  injuries  from 
blasting.  Symons  v.  Road  Directors  for  Al- 
legany County  [Md.]  65  A  1067. 

43.  Burke  v.  South  Omaha  [Neb.]  113  NW 
241. 

44.  In  proceeding  for  construction  of  a 
gravel  road  under  Acts  1903,  p.  255,  c.  145, 
statutes  considered  and  held  to  authorize  ap- 
pea'  by  landowners  to  the  circuit  court  from 
finding  of  county  commissioners  that  a  ma- 
jority of  landowners  had  signed  petition. 
Ross  V.  Becker  [Ind.]  81  NE  478.  Held  not 
error  to  refuse  filing  of  amended  remons- 
trances in  circuit  court  where  under  the 
statute  the  decision  of  the  county  commis- 
sioners was  final.  Kemp  v.  Goodnight,  168 
Ind.  174,  80  NE  160. 

45.  City  of  El  Paso  v.  Hoagland,  224  111. 
263,  79  NE  658;  De  Land  v.  Dixon  Power  & 
Lighting  Co.,  225  111.  212,  80  NE  125;  Chris- 
tian v.  Eugene  [Or.]  89  P  419;  Krause  v. 
El  Paso  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep.  960, 
101  SW  828.  Mere  obstructions  or  encroach- 
ments on  a  public  highway  will  not  affect 
the  public  rights  in  it  (In  re  Jerome  Avenue 
in  New  York,  105  NYS  319),  nonuser  and  af- 
firmative evidence  of  a  clear  determination 
to  abandon  being  necessary  (Id.).  See,  also, 
post,   §   16. 

46.  Where  city  attempted  to  vacate  alley 
not  actually  opened  d.nd  later  permitted  erec- 
tion of  Improvements.  City  of  El  Paso  v. 
Hoagland,  224  111.  26:?,  79  NE  658.  Long  no- 
torious possession,  improvement,  payment  of 
taxes,  etc.  Forster  v.  Raznik  [Wash.]  91  P 
252.      Held    that    land    dedicated    for    streets 


could  not  be  lost  by  equitable  estoppel. 
Krause  v.  El  Paso  [Tex.  Civ.  App.]  17  Tex. 
Ct.   Rep.   960.    101  SW   828. 

47.  Evidence  tliat  because  of  impassa- 
bility  of  road  at  various  places  diverging 
roads  have  been  used  and  that  a  more  con- 
venient road  had  been  established  held  not 
to  show  abandonment.  Perry  v.  Staple 
[Neb.]  110  NW  652.  Removal  of  bridge  which 
did  not  render  road  impassable  and  estab- 
lishment of  another  which  diverted  part  of 
travel  held  not  to  show  abandonment.  Lyons 
v.  Mullen  [Neb.]  110  NW  743. 

48.  Mere  failure  to  work  or  repair  a  road 
does  not  amount  to  abandonment  where  the 
road  is  used  though  only  to  a  limited  extent. 
Brumley  v.  State   [Ark.]   103  SW  615. 

49.  Ballinger's  Ann.  Codes  &  St.  §  3803 
(Pierce's  Code,  §  7854),  providing  that  any 
authorized  "county  road"  remaining  un- 
opened for  public  use  for  five  years  after 
granting  of  authority  for  opening  it  shall  be 
vacated,  and  authority  for  building  it  barred, 
applies  to  streets  dedicated  by  platting  land 
outside  the  limits  of  an  incorporated  city  or 
town.  :Murphy  v.  King  County  [Wash.]  88 
P  1115.  Under  a  statute  declaring  all  section 
lines,  in  a  county  public  highways  and  pro- 
viding for  their  opening  on  petition,  such 
lines  are  county  roads  within  the  statute  of 
1879,  providing  that  such  roads  shall  be  va- 
cated if  unopened  for  seven  years  "after  the 
order  is  made  or  the  authority  granted  for 
opening  the  same."  Cowley  County  Com'rs 
V.  Johnson  [Kan.]  90  P  805.  The  quoted 
phrase  refers  to  the  time  the  act  was  passed 
and  not  to  the  time  of  a  county  commis- 
sioners' order  for  opening  of  tlie  road.  Id. 
Road  created  prior  to  1879  and  unopened  for 
seven  years  held  vacated.     Id. 

50.  Where  particular  highway  was  laid 
out  and  used  in  the  belief  that  it  corresponds 
to  previously  laid  out  road,  old  road  was 
abandoned  In  so  far  as  it  did  not  correspond. 
State  v.  Lloyd   [Wis.]    113  NW  964. 

51.  Charter  held  not  to  confer  authority. 
Krause  v.  El  Paso  [Tex.  Civ.  App.]  17  Tex. 
Ct.   Rep.   960,   101   SW  828. 

52.  Laws  1895,  p.  2042,  c.  1006.  prescribing 
method  by  which  conveyance  from  city  may 
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§  8.  Tacation.^''^  ^  ^-  ^-  ^^ — When  the  elevation  of  railway  tracks  becomes 
necessary  for  the  public  safety,  a  grant  to  a  railway  company  of  the  use  of  so  much 
of  a  street  as  may  be  necessary  for  that  purpose  does  not  constitute  a  vacation  of  the 
street  resulting  in  reversion.^^ 

The  legislature  has  power  to  provide  for  the  closing  of  streets  by  local  officers  or 
boards.^*  The  mere  fact  that  property  may  be  rendered  less  accessible  does  not  pre- 
vent a  closing,^^  but  the  power  of  a  city  to  vacate  a  street  cannot  be  perverted  for  the 
sole  benefit  of  private  interests.^^  To  entitle  a  private  person  to  enjoin  a  proceeding, 
he  must  show  special  injury  ^'  and  no  adequate  remedy  at  law.^® 

A  valid  petition  '^^  and  notice  ^°  are  generally  required,  but  appearance  gives 
jurisdiction  though  no  notice  has  been  served,"^  and  failure  to  give  notice  to  all  the 
landowners  does  not  invalidate  the  proceedings  as  to  those  served.®-  While  nonjuris- 
dictional  irregularities  will  not  avoid  a  vacation,''^  jurisdictional  facts  must  affirma- 
tively appear  on  the  record.®* 

In  the  absence  of  constitutional  or  statutory  provisions,  abutting  owners  are  not 
entitled  to  compensation  for  the  vacation  of  a  street  or  highway.®^  Damages  are  gen- 
erally allowed  by  statute  however,®"  and  in  such  case  the  right  thereto  accrues  im- 


be  acquired,  held  not  repealed  by  Laws  1905, 
p.  871.  c.  379.  amending'  City  Charter,  Laws 
1901,  c.  466,  §  205,  providing  for  disposition 
of  such  lands.     People  v.  Metz,  104  NYS  649. 

53.  Weage  v.  Chicago  &  W.  I.  R.'Co.,  227 
111.  421,   81  NE  424. 

54.  People  V.  Delany,  105  XYS  746.  Com- 
mon council  of  city  of  first  class  may  by 
ordinance  vacate  streets  and  alleys  whenever 
it  deems  it  necessary  or  expedient.  Black- 
well,  etc.,  R.  Co.  v.  Gist,  18  Okl.  516,  90  P 
889.  Greater  New  York  charter  and  amenda- 
tory la'W's  empo^vers  the  board  of  estimate 
and  apportionment  to  close  streets  without 
action  on  part  of  local  district  boards.  Reis 
v.  New  Y'ork,  188  X.  Y.  58,  80  NE  573.  Laws 
1895,  p.  2037,  c.  1006,  is  inapplicable  to  vaca- 
tion of  a  street  never  opened  in  fact,  and 
where  complaining  party  will  not  be  injured 
in  her  property  rights.  Id.  Act  April  21, 
1858,  P.  L.  385,  relating  among  other  matters 
to  vacation  of  streets  in  Philadelphia,  is 
constitutional.  L'mbria  Street,  32  Pa.  Super. 
Ct.  333.  City  council  of  city  of  Cleburne  held 
to  have  no  power,  under  charter  tr  statute, 
to  close  street  and  grant  use  thereof  to  rail- 
way. Gulf,  etc.,  R.  Co.  V.  Garrett  [Tex.  Civ. 
App.]  99  SW  162.  Purchase  of  platted  lots 
does  not  give  vested  right  to  continuance  of 
streets  as  against  power  of  supervisors  to 
vacate  under  Code,  §  422.  Chrisman  v. 
Brandes  [Iowa]  112  NW  833.  Code,  §  920, 
does  not  restrict  power  of  supervisors  under 
§  422.  Id.  Code,  §  422,  subds.  16,  17,  §§  751, 
48,  1507,  construed,  and  held  that  where  land 
is  platted  into  lots,  streets,  and  alleys  prior 
to  incorporation  of  tow-n  ■which  embraced 
same  such  streets  and  alleys,  became  county 
roads  subject  to  jurisdiction  of  supervisors, 
and,  though  control  may  have  passed  to  town 
upon  incorporation,  it  reverted  upon  vacation 
of  incorporation,  and  supervisors  could  va- 
cate such  streets  and  alleys.     Id. 

55.  Reis  V.  New  I'ork,  188  N.  Y.  58,  80  NE 
57*^ 

56.  Attempt  to  cure  private  title.  De 
Land  v.  Dixon  Power  &  Lighting  Co.,  225  111. 
212,   80   NE   125. 

57.  Letherman  v.  Hauser  [Neb.]  110  NW 
745.      Elector    residing    w^ithin    five    miles    of 
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such  road  has  sufficient  special  Interest.  Id. 
Bill  insufficient.  Robbins  v.  White  [Fla.]  42 
S  841. 

58.  Where  highway  is  being  closed  pur- 
suant to  void  vacation  proceedings,  one  us- 
ing such  road  as  most  available  route  to 
market  and  county  seat  held  to  have  no  ade- 
quate remedy  at  law.  Letherman  v.  Hauser 
[Neb.]    110   NW   745. 

59.  Under  Comp.  St.  1903,  c.  78,  §  4,  peti- 
tion for  vacation  signed  by  10  electors  "re- 
siding within  five  miles  of  the  road"  is  juris- 
dictional. Letherman  v.  Hauser  [Neb.]  110 
N^V  745.  Railroad  company  may  make  ap- 
plication for  vacation  of  streets  and  alleys. 
Chrisman  v.   Brandes   [Iowa]    112  NW  833. 

60.  Under  St.  1898,  §  1267,  notice  of  pro- 
ceeding to  vacate  a  portion  of  a  road  must 
be  given  to  occupants  along  portion  not 
sought  to  be  discontinued.  Morris  v.  Ed- 
wards   [Wis.]    112   NW   248. 

61. 62.  Chrisman  v.  Brandes  [Iowa]  112 
NW    833. 

63.  Action  of  city  council  under  Cobbey's 
Ann.  St.  1903,  §  8739,  vacating  street,  has  the 
force  and  effect  of  judicial  proceeding.  End- 
ers  v.  Friday  [Neb.]    Ill  XW  140. 

64.  Record  of  county  board  failed  to  show 
that  signers  of  petition  lived  within  five 
miles  of  road  as  required  by  Comp.  St.  1903, 
c.  78,  §  4.  Letherman  v.  Hauser  [Neb.]  110 
NW  745. 

6.J.  Damages  not  recoverable  under  con- 
stitution or  Act  May  16.  1891,  P.  L.  75  (Noc- 
ton  V.  Pennsylvania  R.  Co.,  32  Pa.  Super.  Ct. 
555),  nor  under  Act  May  9,  1871,  P.  L.  639,  re- 
lating to  road  law  procedure  in  ^Montgomery 
county    (Id.). 

66.  Under  street  closing  act.  Laws  1895.  c. 
1006,  an  abutting  owner  on  a  street  50  feet 
wide  is  entitled  to  damages  for  narrowing 
the  street  to  38  feet  in  front  of  his  property. 
People  V.  Delany,  105  NYS  746.  Adequate 
compensation  necessary.  Blackwell,  etc.,  R. 
Co.  V.  Gist,  18  Okl.  516,  90  P  889.  Property 
owners  w^hose  property  abuts  upon  vacated 
portion,  and  who  can  recover  damages.  End- 
ers  V.  Friday  [Neb.]  Ill  NW  140.  Where  a 
street  or  part  thereof  has  been  discontinued 
and  an  abutting  owner  has  presented  to  the 
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mediately  upon  tlie  vacation  of  the  highway.®''  While  vacation  which  does  not  cut 
off  access  to  lots  from  any  direction  but  merely  makes  it  necessary  to  travel  farther 
to  reach  them  is  not  a  special  injury  entitling  the  owner  to  damages,®*  the  case  is 
different  where  one  of  two  modes  of  access  is  cut  off.®'*  Under  statute  the  court  may 
extend  the  time  for  the  filing  of  a  jury's  report  assessing  damages.'^"  If  a  jury 
improperly  assesses  all  the  damages  against  an  owner,  the  court  may  refer  its  report 
back  for  correction  and  the  jury  need  not  be  again  sworn  for  such  purpose."^^  A 
jury's  report  does  not  become  a  debt  against  a  municipality  until  approved  by  the 
court.^-  Damages  for  vacation  of  a  street  is  a  personal  claim  which  does  not  pass 
by  grant  of  the  land  or  run  with  it.'^^  Laches  and  failure  to  appeal  may  bar  the 
right  to  damages.'* 

A  municipal  exercise  of  delegated  power  to  vacate  streets  is  a  legislative  func- 
tion not  reviewable  by  the  courts  in  the  absence  of  fraud  or  collusion.'^  Under  some 
statutes  a  judgment  on  appeal  from  the  local  board  is  not  appealable.'^®  An  objec- 
tion that  a  vacation  was  not  of  public  utility  is  too  late  on  appeal.'^' 

'\l\liether  a  particular  tract  was  covered  by  an  ordinance  is  a  question  of  con- 
struction.'^*  "V\^iere  a  street  or  alley  is  vacated,  the  land  embraced  in  it  becomes 
part  of  the  adjacent  private  property  '^^  and  cannot  be  thereafter  taken  for  railway 
or  other  public  uses  without  compensation.^" 


comptroller  a  timely  written  statement  for 
compensation  and  request  for  appointment  of 
commissioners,  wliicli  has  not  been  complied 
with,  mandamus  will  lie  to  compel  the  cor- 
poration counsel  to  proceed  though  the  dam- 
age may  be  small.  People  v.  Delany,  105  NYS 
746. 

67.  Final  order  vacating  a  street  Is  self- 
executing,  and  damages  are  recoverable  at 
once.  City  of  Indianapolis  v.  L.  C.  Thompson 
Mfg.  Co.  [Ind.  App.]  81  NE  1156.  The  con- 
firmation by  the  proper  authorities  of  a  new 
plan  of  streets  omitting  a  portion  of  a  pre- 
viously existing  street  operates  as  an  imme- 
diate vacation  of  such  portion  and  limita- 
tions will  run  forthwith.  Pulaski  Avenue,  33 
Pa.  Super.  Ct.  lOS;  Old  Tacony  Road,  32  Pa. 
Super.  Ct.  444.  Immaterial  that  street  was 
not  actually  closed  for  years  after,  or  that 
a  petition  of  an  owner  was  quashed  below 
for  want  of  jurisdiction,  and  on  theory  that 
damages  did  not  accrue  until  street  was  act- 
ually closed.  Pulaski  Ave.,  33  Pa.  Super.  Ct. 
108. 

68.  Ruscomb  Street,  33  Pa.  Super.  Ct.  148. 
Where  one's  property  does  not  abut  on  a  por- 
tion of  a  street  about  to  be  closed  and  access 
Is  not  cut  off,  he  will  suffer  no  actionable 
damage  (Reis  v.  New  York,  188  N.  Y.  58,  80 
NE  573),  unless  private  easements  are  in- 
terfered with  (Id.).  Plaintiff  held  not  de- 
prived of  private  easement  acquired  by  pur- 
cliase  with  reference  to  a  map.     Id. 

««.  Ruscomb  Street,  33  Pa.  Super.  Ct.  148. 
Existence  of  blind  streets  affording  no  means 
of  access  to  general  system  of  streets  imma- 
terial.    Id. 

70.  Act  March  18,  1903,  P.  L.  28.  authoriz- 
ing courts  to  extend  time  for  filing  of  re- 
ports by  road  juries,  is  valid,  and  applies  to 
vacation  proceedings  under  act  April  21,  1858. 
Umbrla  Street,   32   Pa.   Super.   Ct.   333. 

71.  Umbria  Street,  32  Pa.  Super.  Ct.  33S. 

72.  Where  report  had  been  .set  aside,  man- 
damus execution  would  not  lie  against  city. 
Old  Tacony  Road,   32   Pa.   Super.   Ct.  444. 

73.  Pulaski  Ave..  33  Pa.  Super.  Ct.   108. 

74.  Old  Tacony  Road,  32  Pa.  Super.  Ct.  444. 


75.  Mottman  v.  Olympia  [W^ash.]  88  P 
579.  Allegation  that  object  of  vacation  was  to 
give  title  to  the  state  whicli  owned  land  on 
both  sides  of  portion  vacated  did  not  show 
fraud  or  collusion.  Id.  Expediency  of  vaca- 
ting streets  held  for  supervisors  and  not 
subject  to  review  by  certiorari.  Chrisman  v. 
Brandes  [Iowa]  112  NW  833.  Courts  will 
not  ordinarily  Inquire  into  motive  of  city 
council  vacating  a  street.  Enders  v.  Friday 
[Neb.]  Ill  NW  140. 

76.  Judgment  in  proceedings  for  an  award 
of  damages  in  circuit  court  by  way  of  ap- 
peal from  hearing  before  board  of  public 
works  is  not  appealable  under  Acts  1905,  p. 
284,  §  102.  City  of  Indianapolis  v.  L.  C. 
Thompson  Mfg.  Co.  [Ind.  App.]   81  NE  1156. 

77.  Under  Acts  1905,  pp.  523,  524,  c.  167, 
§§  5,  9,  10,  relating  to  proceedings  before 
board  of  commissioners  for  location,  vaca- 
tion, etc.,  of  highways,  landowner  cannot 
present  sucli  remonstrance  for  first  time  in 
circuit  court.  Williamson  v.  Hauser  [Ind.] 
82  NE  771. 

78.  Ordinance  vacating  a  street  so  far  as 
same  "intersects,  ci'osses,  or  comes  in  contact 
with"  a  certain  railroad  right  of  vi^ay  held 
effective  to  vacate  a  triangular  section  near 
a  railroad.  City  of  Larned  v.  Boyd  [Kan.]  90 
P   814. 

79.  Wilson's  Rev.  &  Ann.  St.  1903,  c.  12. 
§  49.  Blackwell,  etc.,  R.  Co.  v.  Gist,  18  Okl. 
516,  90  P  889.  Under  Mill's  Ann.  St.  §  4370. 
title  to  portions  of  streets  vacated  or  aban- 
doned passes  not  to  original  grantor  but  to 
abutting  owners.  Bothwell  v.  Denver  Union 
Stockyard  Co.  [Colo.]  90  P  1127.  Where  pub- 
lic acquires  only  an  easement,  upon  surren- 
der thereof,  the  municipality  cannot  grant 
use  of  vacated  portion  to  third  persons  but 
same  reverts  to  abutting  property  owner. 
Robbins  v.  White   [Fla.]    42  S  841. 

80.  City  could  not  by  ordinance  vacate 
street  and  also  grant  railroad  right  of  way 
without  compensating  property  owner. 
Blackwell,  etc.,  R.  Co.  v.  Gist,  18  Okl.  516,  90 
P  889. 
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§  9.  Street  and  highway  officers  and  districts.^^^  ^  ^-  ^-  ^^ — Questions  relating 
to  the  election  or  appointment,^^  qualification,^-  jurisdiction,*^  and  liability  **  of 
highway  officers,  are  peculiar  to  the  local  statutes.  In  the  absence  of  statute  highway 
commissioners  need  not  always  act  as  a  board,  nor  need  they  preserve  record  evidence 
of  their  acts.*°  County  officers  having  jurisdiction  of  streets  and  highways  may 
make  contracts  in  regard  to  such  subject-matter  subject  only  to  the  statutes  or 
public  policy  of  the  state.**'  Mandamus  will  not  lie  to  compel  highway  commission- 
ers to  reimburse  the  township  road  fund  to  the  extent  of  money  expended  by  them 
in  improving  a  road  within  the  limits  of  a  village  contrary  to  law,  where  the  money 
was  raised  by  the  taxpayers  for  that  purpose  and  voluntarily  paid  by  them,*^  A 
road  board  having  no  authority  to  create  or  establish  roads  cannot  be  required  to 
clear  and  work  a  road  where  the  order  establishing  such  road  is  void  for  uncertainty 
of  description.**  In  proceedings  to  lay  out  a  highway  in  New  York,  the  highway 
commissioners  may  present  the  matter  to  the  town  board  which  may  by  resolution  em- 
ploy counsel  to  oppose  the  application,*^  but  if  the  commissioners  themselves  employ 
counsel  for  this  purpose,  they  and  not  the  town  will  be  individually  responsible  to 
him,^°  and  they  should  then  present  a  claim  therefor  to  the  town  for  necessary 
expenses  incurred  in  the  discharge  of  their  duties."'- 

§  10.  Fiscal  affairs.^'^'^  *  *-^-  ^-  ^" — Many  questions  relating  to  revenue  for  high- 
way purposes  are  controlled  by  rules  applicable  to  fiscal  maters  involved  in  public 
improvements  generally,"-  or  by  ordinary  principles  of  taxation,"^  a  few  illustrative 


81.  Const,  art.  4,  §  49,  providing  that  leg- 
islature may  provide  for  one  or  more  county- 
road  commissioners  to  be  elected  by  the  peo- 
ple or  appointed,  contemplates,  appointment 
by  some  person  or  body  representative  of 
county,  hence  provision  of  Acts  1905,  p.  200, 
No.  146,  authorizing  county  clerk  and  mayor 
of  Detroit  to  appoint  for  Wayne  county,  is 
unconstitutional  (Board  of  Road  Com'rs  of 
Wayne  County  v.  Wayne  County  Auditors, 
148  Mich.  255,  111  NW  901),  and  appointment 
thereunder  being  void,  fact  that  supervisor 
recognized  appointees  does  not  entitle  them 
to  hold  office    (Id.). 

82.  One  is  completely  qualified  as  hlgh-w-ay 
commissioner  if  he  is  a  legal  voter  and  resi- 
dent of  the  to-wn  and  has  been  such  for  one 
year  previous  to  his  election,  and  is  a  bona 
flde  resident  of  the  road  commissioner's  dis- 
trict.      Markie-wicz    v.    People,    126    111.    App. 

203.  "Legal   voter"   construed.     Id. 

S3.  County  commissioners  held  empo-wered 
to  compel  a  railroad  company  to  -widen  high- 
■way  over  its  tracks,  under  Rev.  La-ws,  c.  Ill, 
§§  140,  141,  conferring  jurisdiction.  Bartlett 
V.  New  York  Cent.,  etc.,  R.  Co.   [Mass.]  81  NE 

204.  Acts  1902  (23  St.  at  Large,  p.  998),  in- 
cluding in  definition  of  highways  roads  laid 
out  under  statute  or  order,  does  not  limit  the 
jurisdiction  of  high-way  officers  to  such  roads, 
but  such  jurisdiction  extends  to  high-ways  by 
prescription.  To-wnship  Com'rs  of  St.  And- 
re-ws  Parish  v.  Charleston  Min.  &  Mfg.  Co.,  76 
S.  C.  382,  57  SE  201.  Act  August  15,  1904 
(Acts  1904,  p.  252),  granting  to  the  county 
commissioners  "all  the  po-wers  and  duties  of 
the  ordinary  of  Decatur  county  so  far  as  the 
same  relate  to  roads,  bridges,  and  ferries," 
did  not  confer  upon  them  jurisdiction  to  re- 
move obstructions  from  private  -ways,  "roads" 
not  including  such  -ways.  Griffin  v.  Sanborn, 
127  Ga.  17,  56  SE  71.  Pol.  Code  1895,  §  679,  is 
a  general  law  not  subject  to  repeal  or  modi- 
fication by  local  law.     Id. 


84.  A  superintendent  of  streets  is  liable 
on  his  bond  for  injuries  due  to  official  neglect 
relative  to  repair  of  streets.  Vrooman  Act 
(St.  1885,  pp.  160,  161.  c.  153,  §§  22,  23).  Mer- 
ritt  V.  McFarland  [Cal.  App.]  88  P  369.  Evi- 
dence sufficient  to  authorize  recovery  by  one 
who  fell  over  embankment.  Id.  City  trus- 
tees appointing  superintendent  are  not  re- 
sponsible. Id.  In  prosecution  of  road  over- 
seer for  failure  to  discharge  duties  respect- 
ing particular  road,  proof  that  he  worked 
road  as  such  and  that  public  used  same  held 
sufficient  to  show  that  it  was  public  road 
within  Code  1896,  §  5398.  Savell  v.  State 
[Ala.]  43  S  201.  Whether  road  was  in  as 
good  condition  as  other  roads  in  community 
held    inadmissible.       Id. 

85.  Could  specify  where  telephone  com- 
pany should  place  polls.  Interstate  Indepen- 
dent Tel.  &  T.  Co.  V.  Towanda,  123  111.  App. 
55. 

86.  County  commis.'-»ioners  could  contract 
with  mill  owner  that  he  deed  right  of  -way 
for  highway  and  contribute  to  erection  of 
a  bridge  on  condition  that  he  have  right  to 
join  mill  dam  to  piers  of  bridge  and  use  them 
as  a  bulkhead.  Wright  v.  Floyd  County,  1 
Ga.  App.  582,  58  SE  72.  Jurisdiction  to  deter- 
mine whether  such  arrangement  would  be 
detrimental  to  public  convenience  or  safety 
was  primarily  in  county  commissioners.     Id. 

87.  Lee  v.  People,  123  111.  App.  520. 

SS.  Mandamus  would  not  lie.  Green  v. 
Road  Board  of  Bibb  County,  126  Ga.  693,  56 
SE  59. 

89,90.  McCoy  v.  McClarty,  53  Misc.  69,  104 
NYS  80. 

91.  McCoy  v.  McClarty,  53  Misc.  69,  104 
NYS  80.  Town  could  not  be  held  for  expense 
incurred  bj'  commissioners  in  unsuccessful 
defense  of  suit  of  attorney.     Id. 

92.  See  Public  Works  and  Improvements, 
8  C.  L.  1506;  Public  Contracts,  8  C.  L.  1473. 
See,    also,    Counties,    9    C.    L.    827;    Municipal 
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cases  being  herein  cited.  Authority  to  levy  taxes  or  assessments  must  be  derived 
from  statute,"-*  and  statutory  provisions  must  be  observed,"^  not  only  as  to  levy  but 
also  as  to  expenditure,'"'  but  the  validity  of  a  tax  levy  will  be  presumed  and  a  con- 
testant has  the  burden  of  proof."^  Taxing  districts  for  the  improvement  of  pul)lic 
highways  may  be  established  without  regard  to  boundaries  of  counties,  townships, 
or  municipalities.^^  It  is  a  criminal  offense  in  some  states  to  fail  to  work  one's  road 
tax  after  warning.^"  The  Pennsylvania  statute  providing  for  abolition  of  the  work  tax 
at  the  election  of  the  taxpayers  in  the  township  is  not  unconstitutional.^  In  Idaho 
an  employer  may  become  liable  for  a  road  poll  tax  of  his  employe  provided  he  is  or 


Corporations,  8  C.  L.  1056.  Various  statutes 
relating  to  improvement  of  higliway  on 
boundary  line  between  counties  and  provid- 
ing for  issuing  of  bonds  construed  and  held 
that  amount  of  bonds  is  not  limited  to  con- 
tract price  and  expenses  incurred  before  con- 
tract is  let,  and  that  expenses  to  be  incurred 
after  the  apportionment  of  total  cost  must 
be  estimated.  State  v.  Marion  County  Com'rs 
[Ind.]    S2   NE  482. 

93.  See  Taxes,  8  C.  L.  205S.  A  tax  upon 
all  the  property  within  a  taxing  district  for 
the  construction  and  repair  of  a  public  high- 
way is  for  a  public  governmental  purpose, 
and  if  unwise  or  oppressive  relief  must  be 
sought  through  the  legislature  and  not  the 
courts.  State  v.  Marion  County  Com'rs 
[Ind.]   82  NE  482. 

94.  Ordinance  of  town  of  Farmerville  im- 
posing per  capita  tax  for  maintenance  of 
its  streets  held  unauthorized  by  charter  or 
statute.  Town  of  Farmerville  v.  Mathews 
[La.]  44  S  999.  Under  Laws  1903,  p.  513,  c. 
228,  §  5'o,  a  town  whose  roads  are  maintained 
under  the  money  system  of  taxation  cannot 
levy  a  poll  tax  where  there  is  no  incorpo- 
rated village  within  its  boundaries.  Town 
of  Plattekill  v.  Lounsberry,  54  Misc.  492,  106 
NYS  139.  Where  proceedings  for  improve- 
ment of  a  road  were  begun  by  petition  under 
act  of  March  22,  1895,  the  right  to  assess  land 
thereunder  for  benefits  was  not  revoked  by 
the  road  improvement  act  of  April  1,  1903  (P. 
L.  1903,  p.  145),  subsequently  passed.  And- 
erson V.  Cortelyou  [N.  J.  Err.  &  App.]  68  A 
118.  Title  to  Code,  §  1530,  providing  for  road 
fund  and  how  same  shall  be  levied  and  ex- 
pended, held  sufficient.  City  of  Newton  v. 
Jasper  County  Sup'rs    [Iowa]    112  NW   167. 

95.  Under  Kurd's  Rev.  St.  1905,  c.  121,  §  13, 
highway  commissioners  must  state  what  the 
contingency  is  which  requires  the  additional 
levy  for  roads  and  bridges;  it  is  not  enough 
to  merely  certify  that  the  regular  levy  is 
insufficient.  St.  Louis,  etc.,  R.  Co.  v.  People, 
224   111.   155,   79   NE   664.      Addition  to   regular 

levy  held  void  where  highway  commissioners' 
request  tlierefor  was  not  certified  to  board 
of  auditors  and  assessor  as  per  Kurd's  Rev. 
St.  1905,  p.  1724,  §  14.  Litchfield  &  M.  R.  Co. 
V.  People,  225  111.  301,  80  NE  335.  Where 
commissioners  did  not  certify  contingency 
for  additional  levy.  Chicago,  etc.,  R.  Co.  v. 
People,  225  111.  519,  80  NE  336;  Toledo,  etc., 
R.  Co.  v.  People,  226  111.  557,  80  NE  1059. 
Koad  and  bridge  tax  for  town  operating  un- 
der labor  system,  assessed  on  a  mere  copy  of 
highway  commissioner's  statement  instead  of 
on  original,  required  to  be  submitted  to 
county  board,  held  void.  Litchfield  &  M.  R. 
Co.  V.  People,  225  111.  301,  80  NE  335;  Chicago, 
.cte,  R.  Co.  V.  People,  225  111.  519,  80  NE  336; 
Toledo,  etc.,  R.  Co.  v.  People,  226  111.  557,  80  NE 


1059.  Where  a  road  and  bridge  tax  was  re- 
sisted for  failure  of  town  clerk  to  attach  to- 
papers  filed  by  him  with  county  clerk  a  certi- 
ficate that  the  papers  were  true  copies  o>f  pa- 
pers in  his  office,  court  held  authorized  to  al- 
low clerk  to  supply  such  certificate.  Toledo, 
etc.,  R.  Co.  V.  People,  225  111.  425,  80  NE  28-3. 
Cash  and  labor  systems:  Tax  under  law 
relating  to  labor  system  held  void  where 
township  operated  under  cash  system.  Litch- 
field &  M.  R.  Co.  v.  People,  225  111.  301,  80 
NE  335:  Toledo,  etc.,  R.  Co.  v.  People,  226  111. 
557,  80  NE  1059.  Evidence  held  to  show  that 
road  and  bridge  tax  was  properly  levied  un- 
der Kurd's  Rev.  St.  1905,  c.  121,  §  139,  govern- 
ing towns  under  cash  system,  and  not  un- 
der §  209,  relating  to  towns  under  labor  sys- 
tem. People  V.  Chicago  &  A.  R.  Co.,  228  111. 
102,  81  NE  813. 

9G.  Under  Code,  §  1530,  part  of  road  fund 
collected  within  a  city  must  be  expended  on 
the  roads  in  and  about  such  city.  City  of 
Newton  v.  Jasper  County  Sup'rs  [Iowa]  112 
NW  167.  Code,  §§  1530,  1531,  providing  that 
board  of  supervisors  may  levy  road  tax  to  be 
paid  out  only  on  order  of  board  for  work 
done  on  the  roads  of  the  county,  etc.,  held 
not  to  authorize  purchase  of  I•^^n«l  itinoliines 
(Plarrison  County  v.  Ogden,  133  Iowa,  9,  110 
NW  32),  but  such  authority  is  vested  in  town- 
ship trustees  by  §§  1528,  1829  (Id.).  Under 
Code,  §§  1528,  1529,  1549,  1553,  warrants  can- 
not be  issued  for  labor  performed  in  a  par- 
ticular road  district  payable  out  of  township 
fund  (Miller  v.  Kinke  [Iowa]  113  NW  325), 
and  such  warrants  being  void,  they  are  not 
payable  out  of  general  township  road  fund 
after  consolidation  of  township  into  one  road' 
district  under  Code  Supp.  1902,  §  1532a  (Acts 
29th   Gen.   Assem.   p.    33,   c.   54,    §    1)    (Id.). 

97.  That  record  book  of  town  did  not  show 
filing  of  a  sufficient  petition  for  labor  system 
held  insufficient  to  show  that  such  system 
was  not  legally  adopted.  Toledo,  etc.,  R.  Co. 
V.    People,    225    111.    425,    80    NE    283. 

9S.  State  v.  Board  of  Com'rs  of  Marion 
County   [Ind.]   82  NE  482. 

99.  Under  Kirby's  Dig.  §  7267,  in  order  to 
convict  one  for  failure  to  work,  he  must  have 
resided  in  road  district  ten  days  previous  to 
time  he  was  warned  to  work.  Barber  v. 
State  [Ark.]  103  SW  724.  Evidence  insuffi- 
cient.     Id. 

1.  The  proviso  of  §  2,  Act  April  12,  1905, 
P.  L.  142,  does  not  violate  the  constitutional 
provision  that  the  legislative  power  shall  be 
vested  in  the  General  Assembly,  or  the  one 
declaring  that  this  body  shall  not  pass  any 
local  or  special  law  regulating  the  affairs 
of  counties,  cites,  townships,  etc.  Foster  Tp, 
Road  Tax,  32  Pa.  Super.  Ct.  51. 
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becomes  indebted  to  him,^  and  upon  the  employer's  refusal  to  pay  an  action  may  be 
brought  in  the  name  of  the  county  to  recover  it.^  Where  a  county  buys  all  turnpikes 
within  its  borders,  portions  thereof  lying  within  the  limits  of  a  city  must  be  main- 
tained by  the  city.*  Provision  is  generally  made  for  apportioning  the  expense  of 
improvements  between  superior  and  inferior,^  or  co-ordinate,  municipal  subdivi- 
sions.® That  an  improvement  is  made  through  county  commissioners  on  petition  of 
the  freeholders  of  a  township  does  not  necessarily  make  the  indebtedness  incurred  a 
township  or  county  charge.'^ 

§  11.  Control  hy  public  and  public  regulations.^^^  ^  ^-  ^-  ^^ — The  state  ^  or  its 
various  municipal  agencies  may  regulate  the  use  of  streets  and  highways  by  public 
service  corporations,®  or  by  persons  who  operate  motor  or  other  vehicles,^''  leave 


2.  Rev.  St.  1887,  §  901,  was.  not  repealed 
by  Sess.  Laws  1899,  p.  392,  providing-  for  col- 
lection of  such  taxes  by  seizure  of  person- 
alty. Kootenai  County  v.  Hope  Lumber  Co. 
[Idaho]    89  P  1054. 

3.  Kootenai  County  v.  Hope  Lumber  Co. 
[Idaho]    89  P  1054. 

4.  Though  city  has  not  exercised  any  con- 
trol. Purchase  under  free  turnpike  act 
(Ky.  St.  1903,  §  4748b).  Nelson  County  v. 
Bardstown,   30  Ky.  L.  R.  870,  99  SW  940. 

5.  Act  May  1,  1905,  P.  L.  318,  did  not  oper- 
ate retrospectively  so  as  to  affect  the  obliga- 
tion of  a  township  in  its  contract  with  the 
state  highway  department  under  Act  April 
15,  1903,  to  pay  one-sixth  of  improvement  of 
a  road  where  the  contracts  were  entered  in- 
to and  the  ^vork  begun  before  passage  of 
act  of  1905.  Rader  v.  Kriebel,  32  Pa.  Super. 
Ct.  548.  Under  Laws  1898,  p.  220,  c.  115,  §  9, 
as  amended  by  Laws  1906,  p.  1093,  c.  468, 
making  one-half  of  expense  of  constructing 
a  road  a  county  charge  in  the  first  Instance, 
but  providing  that  15  per  cent  shall  be 
charged  to  the  town  w^herein  the  road  is  lo- 
cated, the  .supervisors  are  not  required  to 
make  the  town  apportionment  until  it  is 
definitely  known  what  the  cost  of  the  work 
will  be.  In  re  Business  Men's  Ass'n  of  New- 
burg,  54  Misc.  11,  103  NYS  847.  With  refer- 
ence to  the  maintenance  of  roads  the  special 
Orange  County  Law  of  1901,  amended  in 
1904,  making  the  cost  thereof  a  county 
charge,  is  still  in  force,  the  same  not  having 
been  repealed  by  the  general  highway  law 
as  amended  in  1906.  Id.  Constitutional  re- 
quirement that  laws  for  improvement  of 
highwas's  be  general  applies  only  to  building 
and  not  to  maintenance.     Id. 

6.  Act  March  7,  1905  (Acts  1905,  pp.  493- 
496,  c.  164;  Burn's  Ann.  St.  Supp.  1905,  §§ 
6816-6822),  providing  for  improvement  of 
highways  on  boundary  line  between  counties 
upon  petition  of  fifty  freeholders  to  commis- 
sioners of  either  county,  and  requiring  other 
county  to  issue  bonds  for  its  proportionate 
amount,  is  not  unconstitutional  as  a  depriva- 
tion of  the  right  to  local  self-government 
(State  V.  Marion  County  Com'rs  [Ind.]  82 
NE  482),  as  taking  property  without  due 
process  of  law  (Id.),  nor  is  it  violative  of 
Const,  art.  6,  §  10,  authorizing  legislature  to 
confer  powers  of  local  administrative  char- 
acter on  county  boards,  in  that  it  confers 
powers  of  judicial  character,  since  such 
board  is  of  judicial  character  (Id.).  Where 
commissioners  of  one  county  ordered  im- 
provement of  boundary  highway  under  this 
act,  and  the  two  counties  met  in  joint  session 
and  apportioned   the   cost,   all   orders   of   ad- 


joining county  seeking  to  vacate  its  own 
proceedings  were  void.  Id.  Pub.  St.  1901,  c. 
73,  §  4,  providing  for  apportionment  of  ex- 
pense of  repairing  highways  among  towns 
greatly  benefited,  applies  to  existing  high- 
ways for  future  maintenance.  O'Neil  v 
Walpole  [N.  H.]  66  A  119.  Before  expense 
of  maintaining  a  highway  can  be  appor- 
tioned among  other  towns,  such  other 
towns  must  be  "greatly"  benefited.  Id. 
Though  the  petition  of  a  town  for  apportion- 
ment should  be  made  to  superior  court  and 
referred  by  it  to  the  county  commissioners, 
filing  directly  with  commissioners  will  not 
invalidate.     Id. 

7.  Under  Acts  1893,  p.  196,  c.  112,  as 
amended  by  Acts  1895,  p.  143,  c.  63,  providing 
for  improvement  of  highways  on  petition  of 
freeholders  of  townships,  etc.,  through  county 
commissioners,  tlie  board  is  not  the  agent 
of  the  township  (Board  of  Com'rs  of  Jackson 
County  V.  Branaman  [Ind.]  82  NE  65),  and 
the  indebtedness  created  is  not  a  liability 
against  the  county  or  township  which  may 
constitute  the  taxing  district,  but  Is  the  in- 
debtedness of  persons  whose  property  is  sub- 
ject to  assessment    (Id.). 

8.  All  roads  laid  out  under  legislative  en- 
actment are  public  highways  belonging  to 
the  state  and  under  full  control  of  legisla- 
ture which  may  exercise  control  directly. 
State  V.  Marion  County  Com'rs  [Ind.]  82  NE 
482.  The  legislature  may  grant  a  corpora- 
tion a  street  franchise  without  requiring  it 
to  obtain  the  consent  of  local  authorities. 
In  re  Consolidated  Gas  Co.,  56  Misc.  49,  106 
NYS  4,07. 

9.  Railroads  [see,  also,  Railroads,  8  C.  L. 
1590;  Street  Railways,  8  C.  L.  2004]:  Legisla- 
ture may  authorize  municipalities  to  grant 
to  street  railway  companies  right  to  occupy 
streets  for  tracks  subject  to  proper  restric- 
tions for  public  safety.  McKim  v.  Philadel- 
phia, 217  Pa.  243,  66  A  340.  The  plenary 
powers  given  to  city  councils  by  city  and 
village  act  111.  c.  24,  §  62  (Kurd's  Rev.  St. 
1905),  to  regulate  the  use  of  streets  and  per- 
mit their  use  by  railroads,  includes  power 
to  authorize  a  street  railroad  to  cross  a  rail- 
road track  (East  St.  Louis  R.  Co.  v.  Louis- 
ville &  N.  R.  Co.  [C.  C.  A.]  149  F  159),  and 
such  power  is  not  affected  by  Act  July  1, 
1889,  p.  223,  3  Starr  &  C.  Ann.  St.  111.  c.  114, 
par.  112,  p.  3292,  empowering  the  state  Rail- 
road and  Warehouse  Commission  to  regulate 
the  crossing  of  railroad  tracks  (Id.).  Sys- 
tem of  railroad  tracks  held  not  removable 
by  mandatory  injunction  at  instance  of  city 
where  laid  and  maintained  pursuant  to  au- 
thorized   ordinance    long    acquiesced    in   and 
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not  unreasonably  interfering  with  use  of 
street  as  a  thoroughfare.  City  of  Colorado 
Springs  v.  Colorado  &  Southern  R.  Co.,  38 
Colo.  107,  89  P  820.  St.  1901,  p.  154,  c.  214, 
§  3,  construed  and  held  to  authorize  street 
railway  company  to  maintain  poles  and 
wires  for  transmission  of  electricity  in  a 
street  in  which  it  had  no  right  to  operate  a 
railway.  Williams  v.  Old  Colony  St.  R.  Co., 
193  Mass.  305.  79  NE  484.  Greater  New  York 
City  Charter,  Laws  1901,  p.  107.  c.  466,  §  242, 
as  amended  by  Laws  1905,  p.  1533.  c.  629,  con- 
ferring on  board  of  estimate  and  apportion- 
ment power  to  grant  "franchises  or  rights 
*  *  *  for  occupation  of  any  of  the  streets  for 
railroads."  etc.,  does  not  empower  board  to 
authorize  occupation  of  street  for  private 
spur  track.  Hatfield  v.  Straus  [N.  Y.]  82  NE 
172.  The  general  power  of  care,  supervision, 
and  control  over  streets  and  public  grounds 
held  not  to  include  power  to  grant  to  rail- 
road company  right  to  occupy  or  incumber 
same.  Louisville  &  N.  R.  Co.  v.  Cincinnati, 
76  Ohio  St.  481,  81  NE  983.  Ordinance  passed 
by  city  of  Cincinnati  Nov.  7,  1904,  and  as 
amended  Aug.  28,  1905,  prescribing  conditions 
upon  which  Louisville  &  Nashville  Ry.  Co. 
could  occupy  and  pass  over  streets  and  pub- 
lic grounds,  held  void.  Louisville  &  N.  R. 
Co.  V.  Cincinnati,  76  Ohio  St.  481,  81  NB  983. 
Legitimate  exercise  of  police  power  to  re- 
quire a  railroad  company  to  change  location 
of  tracks  in  a  street  when  regulation  is  rea- 
sonable and  promotive  of  the  general  welfare 
of  the  city.  Atlantic  &  B.  R.  Co.  v.  Cordele, 
128  Ga.  293,  57  SE  493.  Evidence  held  to  au- 
thorize finding  that  ordinance  was  of  such 
character.  Id.  City  could  enforce  regula- 
tion by  itself  making  the  change  after  no- 
tice and  failure  of  company  to  act  within 
reasonable  time.  Id.  Ordinance  requiring  a 
street  railway  company  temporarily  to  re- 
movp  it.s  wires  and  suspend  traffic  so  as 
to  allow  moving  of  a  building  held  valid  so  as 
to  relieve  owner  of  liability.  Indiana  R.  Co. 
v.  Calvert,  168  Ind.  32,  80  NE  961.  Municipal 
corporations  may  regulate  the  speed  of  street 
cars.  Ashley  v.  Kanawha  Valley  Traction 
Co.,   60  W.   Va.   306,   55   SE   1016. 

Teiegraplis  and  Telephones  [see,  also.  Tele- 
graphs and  Telephones,  8  C.  L.  2096]:  Legis- 
lature had  power  to  enact  Act  Minn.  April 
19,  1893,  and  Act  April  13,  1901,  revoking 
right  of  telegraph  and  telephone  companies 
under  Gen.  SI.  c.  34,  tit.  1,  §  42,  to  occupy 
roads  or  highways  in  the  state  except  in  so 
far  as  poles  had  already  been  erected  by  pro- 
viding that  companies  must  obtain  consent 
from  the  city  or  village.  Northwestern  Tele- 
phone Exch.  Co.  V.  St.  Charles,  154  F  386.  A 
telephone  company  obtains  its  riglits  to  the 
use  of  the  streets  from  the  legislature,  and 
the  function  of  the  probate  court  includes 
neither  the  length  nor  extent  of  such  use  but 
is  limited  strictly  to  the  mode  of  use.  Cleve- 
land Telephone  Co.  v.  South  Newburgh,  4 
Ohio  N.   P.    (N.   S.)    624. 

Ga.s  companies  [see,  also.  Gas,  9  C.  L.  1532; 
Pipe  Lines  and  Subways,  8  C.  L.  1354] :  A  town- 
ship may  by  bill  in  equity  prevent  the  use 
of  its  highways  by  a  gas  company  engaged 
in  laying  pipes  therein  without  legislative 
authority.  Landis  Tp.  v.  Millville  Gaslight 
Co.  [N.  J.  Eq.]  65  A  716.  Defendant  held 
without  such  authority.  Id.  Relief  granted 
may  also  prevent  use  of  pipes  already  laid 
wliere  such  pipes  have  not  been  connected 
with  buildings.  Id.  Gas  for  public  use  can- 
not be  conveyed  along  a  public  higliway  by 


subsurface  pipes  without  the  consent  of  the 
authorities  having  control  of  the  highway. 
Hardman  v.  Cabot,  60  W.  Va.  664,  55  SE  756. 
The  right  to  convey  gas  for  public  use  along 
a  highway  by  means  of  pipes  may  be  granted 
by  the  county  court  to  a  natural  person.  Id. 
Where  an  act  incorporating  a  gas  com- 
pany provided  that  no  public  street  should 
be  injured  without  permission  from  the  city, 
a  license  by  the  city  to  use  the  streets  vested 
in  the  corporation  a  perpetual  property 
therein  which  could  be  taken  from  it  only  for 
cause  and  by  due  process.  In  re  Consolidated 
Gas  Co.,   56   Misc.   49,   106  NYS   407. 

AVater  Companies  [see,  also.  Waters  and 
Water  Supply,  8  C.  L.  2262]:  Statutes  con- 
sidered and  held  not  to  authorize  a  water 
company  to  lay  pipes,  mains,  etc.,  in  certain 
new  territory  over  which  its  operations  liad 
been  extended  without  first  obtaining  the 
consent  of  the  highway  authorities.  Balti- 
more County  Water  &  Elec.  Co.  v.  Baltimore 
County  Com'rs  [Md.]   66  A  34. 

10.  Supplement  May  26,  1905  (P.  L.  p.  484), 
to  an  act  defining  motor  vehicles  and  provid- 
ing for  their  registration,  use,  and  speed, 
does  not  infringe  state  or  Federal  constitu- 
tion.   State  V.  Unwin  [N.  J.  Err.  &  App.]   68  A 

110.  Whether  the  registration  fee  be  re- 
garded as  a  license  fee  or  a  fee  for  register- 
ing the  certificate  is  immaterial,  since  in 
either  case  it  is  not  a  tax  on  property  but 
an  exercise  of  police  power.  Id.  Laws  1903, 
p.  162,  regulating  operation  and  speed  of 
automobiles,  held  a  valid  exercise  of  police 
power.  State  v.  Swagerty,  203  Mo.  517.  103 
SW  483.  Not  class  legislation.  Id.  Where 
statute  authorized  local  authorities  to  regu- 
late speed  of  motor  vehicles  on  condition  tliat 
sign  boards  indicating  speed  allowed  be  con- 
spicuously posted,  ordinance  held  not  appli- 
cable where  it  did  not  appear  such  condition 
had  been  complied  with.  People  v.  Keeper 
of  Prison  of  Seventh  Dist.,  121  App.  Div.  645, 
106  NYS  314,  rvg.  55  Misc.  616,  106  NYS  960. 
"U^here  one  insisted  on  being  tried  under  the 
ordinance  and  not  under  state  statute,  bur- 
den was  on  him  to  show  that  ordinance  was 
in  force.  Id.  Ordinance  penalizing  excessive 
automobile  speed  held  void,  the  subject-mat- 
ter being  covered  by  state  statute  imposing 
a  fine  for  riding  or  driving  faster  tlian  a 
common  pace  in  cities  or  compact  parts  of 
towns  or  villages.  State  v.  Tliurston  [R.  I.] 
66  A  580.  A  statute  requiring  one  to  stop 
his  automobile  when  a  horse  is  about  to  be- 
come frightened  applies  to  cases  where  the 
horse  has  actually  become  frightened.  Ward 
V.   Meredith,    220   111.    66,    77   NE   118,   afg.    122 

111.  App.  159.  Chapter  356,  p.  646,  Gen.  Laws 
1903  (Rev.  Laws  1905,  §  1277),  held  not  to 
require  driver  of  automobile  to  stop  motive 
power  as  well  as  machine  upon  signal.  JMa- 
honey  v.  Maxfield,  102  Minn.  377,  113  NW  904. 
Under  Acts  1905,  p.  202,  c.  123,  §  5,  providing 
that  any  person  operating  a  motor  veliicle 
shall  stop  upon  signal  of  "any  such  person 
or  persons  so  driving  any  horse,"  etc.,  signal 
may  be  given  by  any  occupant  of  veliicle 
(State  v.  Goodwin  [Ind.]  82  NE  459),  and 
allegation  in  affidavit  that  signal  was  given 
for  and  on  behalf  of  person  actually  driving 
horse  should  be  regarded  as  surplusage  (Id.). 
Under  Laws  1905,  p.  469.  c.  305,  §  4,  requir- 
ing operator  of  automobile  to  stop  on  signal, 
unless  forward  movement  shall  be  deemed 
necessary  to  avoid  accident,  it  is  for  opera- 
tor to  determine  whether  such  forward  move- 
ment is  necessary,  and  his   determination   is 
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horses/^  engage  in  sports/^  excavate,^^  build,^*  move  buildings/^  haul  logs  or  lum- 
ber/® transact  other  business/^  or  allow  or  maintain  obstructions  therein.^*  Regu- 
lations must  be  reasonable,^''  and  they  cannot  be  invoked  to  qualify  or  abridge  a 


conclusive  unless  he  acts  unreasonablv  or  m 
bad  faith.  McCummins  v.  State  [Wis.]  112 
NW  25.  Evidence  of  speed  is  admissible,  la. 
Order  of  commissioners'  court  fixing  license 
tax  according  to  character  of  vehicle  as  in- 
dicated by  number  of  horses  used  and  limit- 
ing- duration  of  license  to  one  month  held 
definite  and  certain.  Kennamer  v.  State 
[Ala.]  43  S  482.  The  term  "use"  in  an  ordi- 
,  nance  regulating  tlie  use  of  vehicles  on  the 
streets  of  a  municipality  and  requiring  pay- 
ment of  certain  license  fees  therefor  has  ref- 
erence to  continued  or  repeated  use,  and  tht5 
ordinance  applies  to  all  who  use  the  streets 
with  the  vehicles  described  whether  residents 
or  nonresidents  of  the  municipality.  Pegg  v. 
City  of  Columbus.  10  Ohio  C.  C.  ( N.  S. )  199. 
Under  Burns'  Ann.  St.  1901,  §  4398.  making 
it  a  misdemeanor  to  ride  on  sidewalks  made 
of  certain  materials,  and  §  1709.  prohibiting 
punishment  of  state  offenses  by  ordinance, 
the  jurisdiction  of  cities  to  regulate  bicycle 
riding  is  limited  to  sidewalks  of  materials 
other  than  stone,  brick,  plank,  or  gravel. 
Millet  V.  Princeton,  167  Ind.  582,  79  NE  909. 
Certain  ordinance  held  not  to  autliorize 
riding  on  walks  made  of  stone,  brick,  plank, 
or  gravel.     Id. 

11.  Town  may  by  ordinance  forbid  leaving 
of  horses  hitched  or  unhitched  on  streets  or 
alleys.  Wells  v.  Mt.  Olivet  [Ky.]  102  SVV 
1182.  Ordinance  making  it  unlawful  to  leave 
team  on  street  unhitclied  and  unattended  is 
reasonable  and  within  power  of  board  of 
trustees  of  town  of  sixth  class.  Rowe  v. 
lieneer,  30  Ky.  L.  R.  545,  99  SW  250.  Town 
ordinance  that  person  leaving  team  on  street 
hitched  to  a  vehicle  shall  on  conviction  be 
fined,  etc.,  held  not  void  for  indefiniteness  as 
to  person  liable,  and  to  mean  that  it  is  un- 
lawful to  Kave  team  unhitched  and  unat- 
tended on  street.     Id. 

lli.  If  public  may  use  streets  for  mere 
sport,  such  right  is  subject  to  regulation. 
Billington  v.  Miller  [N.  J.  Law]  67  A  935. 
Ordinance  held  directed  against  mere  sport 
of  roller  skating  on  streets  and  not  to  pro- 
hibit travel   on  roller  skates.     Id. 

13.  Municipalities  may,  in  exercise  of  po- 
lice power,  regulate,  supervise,  and  inspect 
excavations  in  and  use  of  streets,  and  impose 
a  reasonable  charge  for  such  supervision. 
Pott^ville  Boroi'gh  v.  Pottsville  Gas  Co.,  33 
Pa.'  Super.  Ct.  480. 

14.  May  license  or  restrict  placing  of 
building  material.  Bensel  Const.  Co.  v. 
Homer    [Ga.    App.]    58    SE    489. 

15.  Though  a  city  may  regulate  the  use 
of  streets  for  moving  of  buildings,  it  must 
do' so  by  reasonable  ordinance  duly  adopted 
and  promulgated.  Hinman  v.  Clarke.  1U5  NYS 
725.  Oswego  ordinance  No.  180  held  only  to 
limit  right  to  move  buildings  on  streets  to 
such  cases  as  department  of  works  should 
approve  in  reasonable  exercise  of  discretion. 
Id.  The  moving  of  a  building  upon  or  across 
a  street  is  not  an  ordinary  use  of  the  street, 
but  is  one  which  must  be  exercised  subject  to 
such  restrictions  as  may  be  imposed  by 
the  municipal  authorities.  Toledo.  Bowling 
Green  &  Southern  Traction  Co.  v.  Sterling,  9 
Ohio  C.  C.  (N.  S.)  200.  Proof  by  the  owner 
of  the   loss   of  a  permit  which  he   obtained 


from  the  mayor  for  the  moving  of  the  build- 
ing was  competent  in  action  for  preventing 
the  moving,  both  for  the  purpose  of  showing: 
the  contents  of  the  permit  and  that  tho 
ow^ner  was  not  trespassing  in  the  use  which 
he  was  making  of  the  street.  Toledo,  Bowl- 
ing Green  &  Southern  Trac.  Co.  v.  Sterling, 
9  Ohio  C.  C.  (N.  S. )  200.  The  moving  of  a 
building  across  or  through  a  public  street,  in 
such  a  manner  as  may  be  prescribed  or  per- 
mitted by  ordinance  enacted  by  council,  is  a 
lawful,  but  not  a  public,  use  of  the  street, 
and  involves  a  privilege  ■with  reference  to 
which  tlie  probate  court  has  no  duty  to  per- 
form in  fixing  the  mode  of  use  of  the  streets 
by  a  telephone  company.  Cleveland  Tele- 
phone Co.  V.  South  Newburgh,  4  Ohio  N.  P. 
(N.    S.)    624. 

16.  Acts  1903,  pp.  682-689,  authorizing 
commissioners'  court  of  Jackson  county  to 
require  license  to  haul  logs,  lumber  and  tim- 
ber over  public  roads,  held  not  unconstitu- 
tional as  discriminating'  in  favor  of  those 
hauling  other  heavy  loads.  Kennamer  v. 
State  [Ala.]  43  S  482.  Not  revenue  measure 
within  Const,  art.  4,  §  70.  prohibiting  passage 
of  revenue  bills  witliin  last  five  days  of  ses- 
sion. Id.  Terms  "logs,  lumber,  or  other  tim- 
ber" do  not  include  firewood.  Id.  Indict- 
ment for  hauling  lumber  over  public  road 
without  license,  as  required  by  order  of  com- 
missioners' court  need  not  set  out  order  but 
mav   state   substance.      Id. 

17.  Street  vender's  license  held  not  to  au- 
thorize maintenance  of  lunch  stand  on  side- 
walk. Galloso  V.  Sikeston  [Mo.  App.]  101 
SW  715.  Injunction  will  not  lie  to  restrain 
municipal  officers  from  removfng  street 
stands  which  obstruct  public  travel.  Cor- 
datos  V.  Chicago,   129  111.  App.  471. 

IS.  Ordinance  proliibiting  obstruction  of 
sidewalks,  etc.,  with  boxes,  vehicles,  etc.,  held 
valid.  Sandeguard  Grocery  Co.  v.  Conley 
[Tex.  Civ.  App.]  19  Tex.  Ct.  Rep.  761,  104  SW 
1073.  The  power  of  borough  councils  under 
Rev.  Borough  Act  (P.  L.  1897,  p.  296,  §  28, 
par.  1),  to  remove  encroachments  on  streets, 
is  a  police  power  to  be  exercised  only  where 
the  obstructions  are  readily  ascertainable 
without  adjudication,  and  does  not  authorize 
the  summary  removal  of  fences  and  trees 
where  the  true  location  of  the  line  of  the 
highway  is  involved.  Hitchner  v.  Richman 
[N.  J.  Law]  65  A  856.  Fact  that  one  ex- 
tends sign  over  sidewalk  at  time  when  not 
prohibited  does  not  give  him  a  vested  right  to 
maintain  same  as  against  city  in  exercise  of 
police  power.  City  of  St.  Louis  v.  St.  Louis 
Theater  Co.,  202  Mo.  690,  100  SW  627.  City 
of  Providence  could  require  owners,  occu- 
pants, etc.,  of  buildings  and  lots  to  remove 
iuow  from  sidewalks  within  first  four  hours 
of  daylight  after  snow  had  ceased  falling. 
State  V.  McCrillis  [R.  L]  66  A  301.  Ordi- 
nance does  not  violate  constitutional  provi- 
sion that  laws  shall  be  made  for  the  gen- 
eral good  and  burdens  of  state  fairly  dis- 
tributed (Id.)  or  authorize  taking  of  private 
property  for  public  use  without  compensa- 
tion (Id.).  Does  not  deny  equal  protection, 
or  deprive  of  property  without  due  process. 
Id. 

19.     In    determining    reasonableness    of    a 


1608 


HIGHWAYS  AND  STEEETS  §  12. 


9  Cur.  Law. 


direct  legislative  franchise,-"  but  the  burden  is  on  him  who  asserts  unreasonable- 
ness,-^ and  notice  of  the  proposed  enactment  of  a  reasonable  regulation  is  a 
privilege  and  not  a  right.--  Licenses  are  accepted  subject  to  the  police  power  of  the 
inunicipality,-^  and  the  rights  of  the  public,-*  but  a  license  cannot  be  arbitrarily  and 
oppressively  revoked. ^^ 

§  12.  Rights  of  public  use;  law  of  the  road.^^^  *  *-'•  ^-  ^' — Highways  being  de- 
signed principally  for  the  benefit  of  the  traveling  public,  municipalities  have  no 
power  to  authorize  their  use  permanently  and  exclusively  for  private  purposes,-^ 
though  they  may  permit  the  use  of  portions  of  them  for  semi-private  purposes  not  in- 
consistent with  the  public  rights,-^  and  may  devote  different  portions  to  different  pub- 


license  tax  for  excavations,  where  a  gas 
company  Is  bound  to  repair  tlie  street  after 
excavation,  tlie  cost  of  s.ucli  repair  by  the 
company  or  the  city  should  not  be  con- 
sidered. Pottsville  Boroug-li  v.  Pottsville 
Gas  Co.,  33  Pa.  Super.  Ct.  480.  Cost  of  is- 
suing and  recording  permit,  and  of  supervi- 
sion so  long  as  same  may  be  necessary  be- 
cause of  the  excavation,  should  be  con- 
sidered. Id.  While  a  city  may  fix  the 
width  of  the  carriageway  or  sidewalks 
within  reasonable  limits,  it  cannot  arbi- 
trarily determine  that  the  whole  street 
shall  be  used  for  a  carriageway.  City  of 
Georgetown  v.  Hambrick  [Ky.]  104  SW 
997.  While  a  city  is  not  precluded  from  re- 
moving a  passageway  from  a  waiting  room 
in  a  store  to  an  elevated  railroad  station  by 
previous  agreement  to  permit  its  use  for  a 
money  consideration,  if  in  fact  it  is  an  un- 
lawful obstruction  (Rothschild  •&  Co.  v.  Chi- 
cago, 227  111.  205,  81  NE  407),  it  may  not  do 
so  where  such  passageway  is  a  public  bene- 
fit (Rothschild  &  Co.  v.  Chicago,  227  111.  205, 
'81  NE  407,  rvg.  130  111.  App.  542).  Ordinance 
prohibiting  roller  skating  on  a  street  as  a 
sport  held'  reasonable  under  circumstances. 
Billington  v.  Miller  [N.  J.  Law]  67  A  935. 
Mere  fact  that  sign  extending  18  inches  over 
sidewalk  in  violation  of  ordinance  was  used 
to  light  people  in  and  out  of  defendant's 
place  of  business  held  not  to  show  ordi- 
nance to  be  unreasonable.  City  of  St.  Louis 
V.  St.  Louis  Theater  Co.,  202  Mo.  690,  100  SW 
627. 

20.  Defendant  not  required  to  obtain  per- 
mission from  city  to  excavate  in  street 
where  authorized  by  charter  to  do  so.  Hud- 
son &  M.  R.  Co.  V.  Hoboken  [N.  J.  Law]  68 
A  60. 

21.  Ordinance  prohibiting  hitching  or 
leaving  of  horses  on  street.  Wells  v.  Mt. 
Olivet  [Ky.]  102  SW  1182.  Unless  ordinance 
prohibiting  the  projecting  of  sign  more  than 
18  inches  over  sidewalk  is  unreasonable  on 
its  face,  party  attacking  same  has  burden 
of  showing  fact.s  rendering  it  unreasonable. 
City  of  St.  Louis  v.  St.  Louis  Theater  Co., 
202  Mo.  690,  100  SW  627.  Court  cannot  take 
judicial  notice  of  conditions  of  the  place  or 
the  necessities  of  the   situation.     Id. 

22.  Ordinance  requiring  railroad  to  shift 
position  of  tracks.  Atlantic  &  B.  R.  Co.  v. 
Cordele,   128  Ga.   293,   57   SE   493. 

23.  License  to  maintain  stone  steps  and 
areaway  extending  into  sidewalk  held  rev- 
ocable. City  of  New  York  v.  United  States 
Trust  Co.,   116  App.  Div.  349,  101  NYS  574. 

24.  See  post,  §  13.  Grant  to  street  railway 
company  of  right  to  operate  its  line  on  a 
certain  street  held  not  to  authorize  it  to  ex- 
clude   public    or    make    street    unnecessarily 


dangerous.  McKim  v.  Philadelphia,  217  Pa. 
243,  66  A  340.  Permits  for  private  occupa- 
tion of  portions  of  a  street  above  or  under 
ground  are  revocable  whenever  the  space  is 
required  for  public  travel.  Right  to  main- 
tain vault  spaces  under  sidewalk  subordi- 
nate to  purposes  of  subsurface  railway. 
Potter  V.  Interborough  Rapid  Transit  Co.,  54 
Misc.   423,   105  NYS  1071. 

25.  Revocation  of  license  to  move  build- 
ings after  licensee  had  acted  and  incurred 
expense  held  ineffectual,  and  order  stopping 
removal  of  building  already  in  street  held 
not  a  proper  exercise  of  police  power.  Hin- 
man  v.   Clarke.   105   NYS  725. 

2«.  Streets  cannot  be  occupied  by  private 
individual  for  the  purposes  of  trade,  and  no 
officer  can  authorize  such  use.  Lunch  stand. 
Galloso  V.  Sikeston,  124  Mo.  App.  380,  101  SW 
715.  City  authorities  may  not  authorize  use 
of  sidewalks  for  private  purposes.  Cordatos 
V.  Chicago,  129  111.  App.  471.  Ordinances 
authorizing  private  occupation  of  sidewalks 
by  a  court  yard  and  portico  held  void  and 
not  validated  by  acquiescence.  City  of  New 
York  V.  Knickerbocker  Trust  Co.,  52  Misc. 
222,  102  NYS  900.  An  ordinance  granting  a 
private  corporation  the  right  to  maintain 
an  elevated  platform  on  the  public  sidewalk 
in  front  of  its  building  is  invalid,  and  this 
though  public  travel  is  not  wholly  ob- 
structed. Chicago  Cold  Storage  Warehouse 
Co.  V.  People,  127  111.  App.  179.  City  & 
Village  Act,  art.  5,  §  1  (Kurd's  Rev.  St.  1905, 
c.  24,  §  62),  authorizing  regulation  of  use 
of  streets  and  sidewalks,  gave  no  right  to 
grant  a  private  concern  the  privilege  of 
maintaining  a  long  elevated  platform  on 
sidewalk  in  front  of  its  building.  Chicago 
Cold  Storage  Warehouse  Co.  v.  People.  224 
111.  287,  79  NE  692.  Held  proper  in  manda- 
mus to  provide  that  walk  be  restored  to 
substantially  the  level  of  the  street.  Id. 
Statutes  considered  and  held  not  to  authorize 
board  of  estimate  and  apportionment  o'f  New 
York  City  to  grant  to  owners  of  a  store  the 
personal  privilege  of  constructing  and  oper- 
ating a  spur  track  to  connect  the  store  with 
a  street  railway,  said  spur  to  be  used  exclu- 
sively for  transportation  of  their  goods,  Hat- 
field V.  Straus,  117  App.  Div.  671,  102  NYS  934. 
Where  owner  of  land  plats  same  and  ex- 
ecutes deeds  to  city  for  streets,  alleys,  etc.. 
a  reservation  therein  of  the  exclusive  right 
to  use  streets  for  operation  of  street  rail- 
roads, for  maintenance  of  lighting  appli- 
ances, sewers,  gas,  waterworks,  and  tele- 
phone lines,  free  from  city's  control,  held 
against  public  policy  and  void  as  creating 
monopolv.  .lones  v.  Carter  [Tex.  Civ.  App.] 
18  Tex.  Ct.  Rep.  Ill,  101  SW  514. 

27.     Maintenance   of   free   wharf  at   inter- 
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lie  uses.-^  Members  of  the  general  public,  including  persons  having  charge  of  auto- 
mobiles 29  or  railway  cars,'°  have  equal  rights  in  the  use  of  highways.^^  Pedestrians 
may  use  the  entire  street  and  are  not  confined  to  sidewalks.^-  The  public  rights  in 
streets  includes  their  use  for  every  kind  of  reasonable  and  proper  communication 
and  travel,  including  underground  occupation  by  subsurface  railroads  where  ren- 
dered necessary  by  the  congested  condition  of  the  surface.^^  An  owner  of  a  build- 
ing has  a  common-law  right  to  a  reasonable  use  of  the  streets  for  the  purpose  of 
moving  it.^* 

One  who  operates  a  street  railway  or  railroad  car/^  steam  engine,^®  automo- 


section  of  street  with  river  held  not  incon- 
sistent with  use  as  public  street.  Williams 
V.  Intendant  &  Town  Council  of  Gainesville 
[Ala.]  43  S  209.  Where  a  railroad  company 
had  the  right  to  maintain  tracks  in  a  street, 
it  could  construct  a  siding  thereon  if  public 
travel  was  not  thereby  unreasonably  ob- 
structed. Beaver  Borough  v.  Beaver  Valley 
R.  Co.,  217  Pa.  280,  66  A  520.  Requiring  a 
railroad  company  to  elevate  its  tracks  and 
authorizing  it  to  use  so  much  of  the  streets 
as  may  be  necessary  to  that  end  is  not  a 
diversion  of  the  streets  to  an  unauthorized 
purpose.  Where  elevation  was  necessary  for 
public  safety.  Weage  v.  Chicago  &  W.  I.  R. 
Co..   227  111.   421,  SI  NE  424. 

2S.  The  rule  that  the  public  is  entitled  to 
use  any  portion  of  a  street  is  subject  to  the 
right  of  a  municipality  to  devote  portions 
thereof  to  other  purposes  useful  and  con- 
venient to  the  public.  City  not  liable  to  one 
who  tripped  over  wire  stretched  to  protect 
plat  for  shade  trees.  Teague  v.  Blooming- 
ton  [Ind.  App.]  81  NE  103.  A  municipality 
has  the  right  to  determine  the  width  of  its 
streets  w^hich  shall  be  devoted  to  lawful 
public  uses,  devoting  a  part  to  sidewalks,  a 
part  to  lawn  and  shade  trees,  a  part  to  neces- 
sary poles  for  public  lighting,  etc.,  a  part  to 
drainage,  gutters,  etc.,  and  a  part  to  vehicles 
and  street  cars,  and  it  is  not  an  unlawful 
use  if  that  part  of  a  street  which  is  usually 
devoted  to  drainage  be  occupied  in  part  by 
poles  supporting  street  lights.  City  of  Nor- 
walk  V.   Jacobs.   9   Ohio  C.   C.    (X.   S.)    15.'^. 

i:9.  Right  to  operate  automobiles  on  high- 
ways of  state  is  expressly  conferred  by  Acts 
30th  Gen.  Assem.  c.  53  (Laws  1904,  p.  44). 
House   V.    Cramer.    134    Iowa,    374.    112    NT\^    3. 

30.  Public  and  railway  company  have 
equal  rights  in  use  of  streets  fSaylor  v. 
Union  Traction  Co.  [Ind.  App.]  81  NE  94; 
Jaffl  V.  Missouri  Pac.  R,  Co..  205  Mo.  450,  103 
SW  1026;  Duffy  v.  Atlantic  &  N.  C.  R.  Co.,  144 
N.  d.  26,  56  SE  557;  Ashley  v.  Kanawha  Val- 
ley Trac.  Co..  60  W.  Va.  306,  55  SE  1016),  and 
such  rights  must  be  exercised  by  eacli  with 
due  regard  for  the  rights  of  the  otlier 
(Heidelbaugh  v.  People's  R.  Co.  [Del.  Super. J 
65  A  587;  Weldon  v.  People's  R.  Co.  [Del. 
Super.]  65  A  589),  though  a  traveler  must 
yield  the  right  of  way  to  a  railroad  in  the 
ordinary  course  of  the  latter's  business 
(Duffy  V.  Atlantic  &  N.  C.  R.  Co.,  144  N.C. 
26.   56  SE   557). 

31.  Public  higliway  open  to  reasonable 
common  and  equal  use  of  persons  on  foot 
and  in  vehicles.  Simeone  v.  Lindsay  [Del. 
Super.]  65  A  778.  As  between  driver  of 
wagon  approaching  cross  walk  and  pedes- 
trian.    Young  V.   Herrmann,  104  NYS  72, 

32.  Beasel  Const.  Co.  v.  Homer  [Ga.  App.] 
58    SE    489;   Keith   v.    Worcester,   etc.,    R.    Co. 


[Mass.]  82  NE  680.  Where  a  private  dock  is 
built  over  a  street,  it  becomes  a  part  thereof 
and  public  may  travel  thereon.  City  of 
Buffalo  V.  Delaware,  L.  &  W.  R.  Co.  [N.  T.] 
82  XE   513. 

33.  Potter  V.  Interborough  Rapid  Transit 
Co.,  54  Misc.  423,  105  NYS  1071. 

34.  Hinman  v.  Clarke,  105  NYS  725.  Re- 
fusal by  the  owner  to  pay  in  advance  $10 
demanded,  after  consent  to  move  the  build- 
ing across  a  railway  track  and  the  bringing 
of  the  building  to  the  track,  did  not  justify 

the  railway  employes  in  resisting  the  passage 
of  the  building,  in  the  absence  of  previous 
notice  that  such  a  demand  would  be  made, 
or  of  ground  for  believing  that  the  $10  could 
not  be  subsequently  collected  from  the 
owner.  Toledo,  etc..  Traction  Co.  v.  Sterling 
9  Ohio  C  C.  (N.  S.)  200.  But  even  if  the  com- 
pany was  warranted  in  treating  the  building 
as  an  obstruction  on  its  tracks,  there  was  no 
warrant  for  the  using  of  undue  force  in  re- 
moving it,  and  the  unexplained  failure  to 
push  the  building  back  on  the  skids,  which 
apparently  could  have  been  easily  done, 
rather  than  the  running  of  the  car  violently 
into  it,  rendered  the  company  liable  for  the 
resulting  damages.     Id. 

35.  See,  also.  Railroads,  8  C.  L.  1590; 
Street  Railways,  8  C.  L.  2004.  It  is  negli- 
gence for  a  street  car  company  to  so  operate 
its  cars  as  not  to  have  them  under  control 
at  street  intersections.  Ashley  v.  Kanawha 
Valley  Trac.  Co.,  60  W.  Va.  306,  55  SE  1016. 
The  mere  fact  that  a  train  is.  standing  across 
a  public  street  does  not  show  negligence 
(Duffy  V.  Atlantic  &  N.  C.  R.  Co.,  144  N.  C. 
26,  56  SE  557),  but  a  railroad  company  is 
liable  if  it  unnecessarily  maintains  its  train 
in  such  position  and  thereby  causes  injury 
(Id.).  Failure  of  one  running  traction  engine 
on  road  to  have  watchman  200  yards  in  ad- 
vance, as  required  by  Shannon's  Code, 
§§  1609-1616,  does  not  make  his  actions  un- 
lawful in  the  sense  that  no  recovery  can  be 
had  for  negligence  of  railroad  company  in 
colliding  and  injuring  the  engine  (Chesa- 
peake &  N.  Ry.  V.  Crews  [Tenn.]  99  SW 
368),  and  such  failure  will  defeat  recovery 
only  if  it  contributed  to  the  accident   (Id.). 

36.  W^here  railroad  has  tracks  in  street, 
trainmen  must  be  on  lookout  for  danger 
when  getting  up  steam  by  use  of  blower  and 
must  stop  noise  when  it  is  obvious  that  a 
team  is  becoming  frightened  thereat. 
Feeney  v.  Wabash  R.  Co.,  123  Mo.  App.  420, 
99  SW  477.  That  team  was  frightened  by 
noise  produced  held  shown  by  fact  that  they 
were  accustomed  to  be  driven  near  engines. 
Id.  Evidence  that  engineer  and  firemen  paid 
no  attention  to  wagon  road  and  tliat  con- 
ductor did  not  see  team  in  time  to  warn 
them  to  shut  off  steam  held  to  make  question 
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bile  or  motor  car/^  or  other  vehicle,^*  or  who  drives  horses  '^  or  leaves  them  iinat- 
tended,*°  is  bound  to  exercise  reasonable  care  to  avoid  injury  to  others  lawfully  in 
the  highway/^  such  care  being  commensurate  with  the  danger  reasonably  to  be 
apprehended  in  the  particular  case.*-     It  is  negligence  per  se  to  violate  a  speed  ordi- 


of  negligence  for  jury.  Id.  Where  an  engine 
is  placed  in  a  street  by  permission  of  the 
authorities  and  necessarily  used  in  the  con- 
struction of  a  building,  one  who  seeks  re- 
covery for  injuries  caused  by  a  frightened 
horse  must  show  that  the  engine  was  neg- 
ligently operated.  INIunro  v.  Wells  Bros.  Co., 
116  App.  Div.  663,  101  NYS  900.  Evidence  in- 
sufficient to  show  negligent  operation  of  a 
steam  engine.     Id. 

37.  Operator  of  automobile  must  use  rea- 
sonable care  under  circumstances.  Simeone 
V.  Lindsay  [Del.]  65  A  778;  House  v.  Cramer, 
134  Iowa,  374,  112  NW  3.  Fact  that  one  ap- 
proaching automobile  with  restive  horse 
does  not  give  signal  to  stop  does  not  re- 
lieve operator  of  duty  to  exercise  reasonable 
care  to  avoid  accident  and  to  stop  if  it  ap- 
peared reasonably  necessary.  Strand  v. 
Grinnell  Automobile  Garage  Co.  [Iowa]  113 
NW  488.  In  action  for  injuries  caused  by 
plaintiff's  horse  taking  fright  at  defendant's 
approaching  automobile,  evidence  held  to 
sustain  finding  of  negligence  on  defendant's 
part  and  freedom  therefrom  on  plaintiff's 
part.  Id.  One  driving  a  heavy  automobile 
suddenly  around  the  rear  of  a  car,  stopping 
to  receive  passengers  at  a  point  where  he 
knew  there  were  likely  to  be  many  people, 
is  guilty  of  gross  negligence.  Gregory  v. 
Slaughter,  30  Ky.  L.  R.  500,  99  SW  247. 
Operating  at  so  high  rate  of  speed  as  to 
lose  control  is  negligence.  Simeone  v.  Lind- 
say [Del.]  65  A  778;  Routledge  v.  Rambler 
Automobile  Co.  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  386,  95  SW  749.  An  automobile  is  not 
per  se  dangerous  so  as  to  render  its  owner 
responsible  for  injuries  to  a  traveler  caused 
by  the  negligence  of  a  chauffeur  acting  be- 
yond the  scope  of  his  employment.  Jones  v. 
Hoge  [Wash.]  92  P  433.  One  struck  by  auto- 
mobile must  show  by  weight  of  evidence  that 
automobile  was  operated  negligently  and  by 
defendant  Simeone  v.  Lindsay  [Del.]  65  A 
778.  Evidence  insufficient  to  justify  recov- 
ery for  injury  for  negligence  in  operating 
automobile.  Green  v.  Cherry,  130  111.  App. 
158.  Noises  incident  to  operation  of  an  auto- 
mobile are  not,  of  themselves,  evidence  of 
negligence.  House  v.  Cramer,  134  Iowa,  374, 
112  NW  3. 

38.  Mere  fact  that  collision  occurred  be- 
tween two  vehicles  held  not  to  show  negli- 
gence. Luecke  v.  Graham,  123  Mo.  App.  215, 
100  SW  505.  A  rope  by  which  one  wagon 
was  drawn  by  another  lield  no  less  an  ob- 
struction because  shifted  by  progress  of 
wagons.  Young  v.  Herrmann,  104  NYS  72. 
Users  bound  to  observe  due  care.  Id.  That 
it  was  necessary  to  use  the  rope  held  no  ex- 
cuse.    Id. 

39.  Driver  of  a  wagon  must  have  his  horse 
under  reasonable  control,  keep  a  lookout 
ahead,  and  exercise  ordinary  care  to  prevent 
injury  to  others  using  the  street.  D.  H. 
Ewing  &  Son.s  v.  Callahan  [Ky.J  luo  SW  387. 
Person  injured  by  collision  with  wagon  neg- 
ligently driven  by  another  may  recover  if  he 
could  not  have  avoided  collision  by  exercise 
of  ordinary  care.     Id. 

Held  neKlfRTi'nce  to  drive  Avagon  so  close 
to  street  car  as  to  strike   on  running  board. 


Sibley  v.  Nason  [Mass.]  81  NE  887.  Where, 
knowing  his  horse  to  be  afraid  of  cars,  one 
drives  past  a  street  car  where  people  are 
working.     Fertel  v.  Peck  [Vt.]   67  A  818. 

Xot  neglij^ence:  A  driver  is  not  negligent 
in  approaching  a  crossing  at  an  ordinary 
trot  where  horse  is  under  such  control  that 
he  can  be  stopped  in  six  feet.  Henson  v. 
Arthur,  217  Pa.  156,  66  A  256.  Not  negligence 
for  driver  of  a  truck  not  to  have  on  it  such 
light  as  would  enable  plaintiff,  a  motorman, 
to  see  it  from  behind.  Regan  v.  McCarthy, 
119  111.  App.  578.  Collision  held  a  pure  acci- 
dent due  to  breaking  of  a  bolt  which  let 
down  the  shaft  and  frightened  the  horse. 
Luecke  v.  Graham,  123  Mo.  App.  212,  100  SW 
505. 

Evidence  held  to  sustain  verdict  for  plain- 
tiff for  negligent  driving  of  defendant's  serv- 
ant. D.  H.  Ewing  &  Sons  v.  Callahan  [Ky.] 
105  SW  387.  To  show  that  wagon  was  de- 
fendant's property  and  that  person  in  charge 
was  defendant's  agent.  Corpies  v.  Sand  Co., 
31  Pa.  Super.  Ct.  107.  To  show  that  injury 
was  on  public  street.  Casey  v.  U.  S.  Exp.  Co., 
214   Pa.   1,   63   A  365. 

Evidence  insuHicient  to  show  negligence 
where  boy  was  struck  by  defendant's  wagon. 
Barth  v.  Borden's  Condensed  Milk  Co..  104 
NYS  882.  To  show  negligence  on  part  of 
driver  causing  death  of  boy  on  street.  Geld- 
erman  v.  Curtis,  105  NYS  221.  To  show  neg- 
ligence of  one  who  backed  his  wagon  on 
driveway  intended  exclusively  for  teams. 
Hopper  V.  Benne,  114  App.  Div.  572,  99  NYS 
1118. 

40.  Leaving  of  horse  which  ran  away  and 
caused  injury  held  to  render  owner  liable 
for  resulting  injury.  Damonte  v.  Patton, 
lis  La.  530.  43  S  153. 

'Sot  negrligence  per  se  to  leave  a  horse  and 
carriage  unhitched  and  unattended  in  a 
street.  Moulton  v.  Lewiston,  etc.,  R.  Co.,  102 
Me.  186,  66  A  388.  To  leave  a  team  restrained 
only  by  56-pound  weight.  Caughlin  v.  Camp- 
bell-Sell Baking  Co.  [Colo.]  S9  P  53.  Evi- 
dence held  to  sustain  finding  that  defendant 
was  not  negligent.  Id.  Testimony  that  horse 
had  no  weight  while  he  was  running  held  to 
justify  submission  of  negligence  in  leaving 
unhitched.  Swift  &  Co.  v.  Murphy  [Tex.  Civ. 
App.]  18  Tex.  Ct.  Rep.  893,  100  SW  997.  Under 
Civ.  Code,  art.  2321,  rendering  owner  liable 
for  damage  caused  by  animal,  burden  is  on 
owner  to  show  that  animal  running  away 
and  causing  injury  escaped  without  fault  on 
his  part.  Damonte  v.  Patton,  118  La.  530.  43 
S  153.  Fact  that  owner  of  horse  running 
unattended  upon  street  takes  charge  of  him 
after  collision  and  promises  to  settle  for 
damages  done  held  to  connect  owner  with . 
prima  facie  negligence  arising  from  fact 
liorse  was  running  unattended.  Brunkow  v. 
Waters,  131  Wis.  31,   110  NW  802. 

41.  All  must  exercise  reasonable  care. 
Simeone  v.  Lindsay  [Del.]  65  A  778.  Pedes- 
trian bound  to  use  reasonable  care  to  avoid 
collision  with  automobile.     Id. 

42.  All  must  exercise  care  commensurate 
with  danger  in  each  case.  Simeone  v.  Lind- 
say  [Del.]    65  A  778. 
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iiaiice/3  or  to  ride  a  bicycle  on  a  sidewalk  without  right."  Contributory  negligence 
defeats  recovery.*^  Questions  for  the  jury  are  treated  later.*^  A  city  is  not  liable 
for  injuries  resulting  from  its  failure  to  enforce  to  laws  with  reference  to  the  riding 
cf  bicycles  on  sidewalks.*" 

By  the  law  of  the  road  drivers  of  vehicles  should  keep  to  the  right  when  passing 
in  opposite  directions,  and  one  desiring  to  pass  another  going  in  the  same  direction 
should  do  so  on  the  left,  the  other  keeping  to  the  right.*^  There  is  no  occasion  to 
invoke  the  law  of  the  road  where  under  the  circumstances  it  could  not  be  observed." 

§  13.  Rights  of  abiitters.^'^^  ^  ^-  ^- '° — ^Tiile  an  abutter  is  not  entitled  to  dam- 
ages or  an  injunction  for  an  injury  to  his  public  right  to  travel  on  the  street,^"  he 
enjoys  as  appurtenant  to  his  property  certain  private  easements  consisting  of  the  right 
of  ingress  and  egress,  light,  air,  and  view,^^  and  for  an  invasion  of  these  he  may 
sue,^-  though  the  same  obstruction  also  impairs  his  public  right  of  travel  and  re- 
gardless of  the  number  of  other  persons  who  may  suffer  similar  injuries.^^  He  is 
also  entitled  to  a  reasonable  portion  of  the  street  for  sidewalks.^*  An  owner  may 
plant  shade  and  ornamental  trees  in  the  street  in  front  of  his  property  subject  to 


43.  It  is  negligence  per  se  to  drive  a 
horse  in  violation  of  a  speed  ordinance  regard- 
less of  care  otherwise  exercised.  Foley  v. 
Xorthrup  [Tex.  Civ.  App.]  19  Tex.  Ct.  Rep. 
921,   105   SW   22  9. 

44.  Even  in  absence  of  prohibitory  statute 
or  ordinance,  one  has  no  right  to  ride  bicycle 
on  sidewalk  and  is  liable  for  injury  to  one 
vhile  so  riding,  though  not  negligent.  Fielder 
v.  Tipton    [Ala.]    42   S  985. 

45.  Where  one  failed  to  observe  a  vehicle 
backed  without  negligence.  Hopper  v. 
Benne,  114  App.  Div.  572,  99  NYS  1118.  Evi- 
dence insufficient  to  sho"w  freedom  from  neg- 
ligence on  part  of  one  struck  by  automobile. 
VS'ilkins  v.  New  York  Transp.  Co.,  52  Misc. 
167,  101  NYS  650.  On  part  of  bicycle  rider 
colliding  with  wagon.  Dickinson  v.  Piatt, 
116  App.  Div.  651,  101  NYS  956.  Motorman 
running  car  down  grade  at  great  speed 
against  steam  roller  held  guilty  of  contribu- 
tory negligence.  Hanson  v.  Whalen,  110  App. 
Div.  793,  97  NYS  237.  Motorman  guilty  per 
se  of  contributory  negligence  for  running 
car  so  fast  he  could  not  stop  within  distance 
he  could  see  an  obstruction.  Regan  v.  Mc- 
Carthy, 119  111.  App.  578.  Plaintiff  held  not 
negligent  in  staying  in  buggy  Tvhile  ap- 
proaching a  locomotive  standing  in  street 
and  getting  up  steam  by  use  of  blower 
(Feeney  v.  Wabash  R.  Co.,  123  Mo.  App.  420, 
99  SW  477),  and,  if  negligent,  held  that 
humanitarian  doctrine  applied  (Id.).  Failure 
of  driver  of  restive  horse  to  give  signal  to 
automobile  driver  to  stop  held  not  to  show 
contributory  negligence  as  matter  of  law. 
.Strand  v.  Grinnell  Automobile  Garage  Co. 
[Iowa]  113  NW^  488.  One  momentarily  on 
running  board  of  street  car  while  attempting 
to  find  seat  held  not  negligent  in  failing  to 
watch  for  collision  -with  team.  Sibley  v, 
Nason  [Mass.]  81  NE  887.  Motorman  in- 
jured by  collision  with  runaway  horse  held 
not  negligent,  horse  not  being  discovered  in 
time  to  be  avoided.  Damonte  v.  Patton,  118 
La.  530,  43  S  153.  Motorman  operating  car 
at  night  held  not  negligent  in  not  anticipat- 
ing and  being  prepared  to  avoid  a  runaway 
horse.  Id.  That  plaintiff  rode  a  bicycle  did 
not  alone  bar  recovery.  Clinton  v.  Revere 
[Mass.]   80  NE  813. 

46.  See  post,   §  15,  Actions  for  Injuries. 


4T.  Millett  V.  Princeton,  167  Ind.  582,  79 
NE  909. 

48.  Road  Act,  §  91  (Gen.  St.  p.  2823).  State 
V.  Unwin  [N.  J.  Err.  &  App.]  68  A  110.  For 
jury  whether  defendant  was  negligent  in  at- 
tempting to  pass  his  automobile  on  left  of  a 
carriage  going  in  same  direction  near  a 
corner  (Mendleson  v.  Van  Rensselaer,  118  App. 
Div.  516,  103  XYS  578),  and  whether  plaintiff 
was  negligent  in  not  keeping  to  the  right 
(Id.).  That  a  milk  man  drove  on  left  side  of 
street  was  not  negligent  as  to  one  who 
w^alked  against  side  of  his  wagon  at  a  cross- 
ing.    Henson  v.  Arthur,  217  Pa.  156,  66  A  256. 

49.  Where  collision  occurred  just  as  a 
wagon  emerged  from  an  alley.  Dickinson 
V.  Piatt,  116  App.  Div.  651,  101  NYS  956. 

50.  Williams  v.  Los  Angeles  R.  Co.,  150 
Cal.  592.  89  P  330. 

51.  Williams  v.  Los  Angeles  R.  Co.,  150 
Cal.  592,  89  P  330.  V\"hether  fee  of  street  is 
in  city  or  not,  abutting  owner  has  right  of 
ingress,  egress,  air,  and  light,  of  which  he 
cannot  be  deprived  for  public  or  other  uses 
without  compensation.  Blackwell,  etc.,  R. 
Co.  V.  Gist,  18  Okl.  516,  90  P  889,  and  authori- 
ties cited.  Abutter  has  special  easement  of 
ingress  and  egress  (Gushing- Wetmore  Co.  v. 
Gray  [Cal.]  92  P  70;  City  of  Indianapolis  v. 
Miller  [Ind.]  80  NE  626),  and  this  rule  ap- 
plies to  public  alleys  (City  of  Indianapolis 
V.  Miller  [Ind.]  80  NE  626).  Ordinance  pro- 
hibiting theater  entrances  on  a  public  alley 
held  invalid.     Id. 

52.  An  owner's  right  of  ingress  and  egress 
is  invaded  by  obstructions  absolutely  pre- 
venting access  to  the  premises  though  not 
being  immediately  in  front  of  them.  Cush- 
ing-Wetmore  Co.  v.  Gray  [Cal.]  92  P  70. 
Complaint  too  general  to  authorize  damages 
for  excavations  for  proposed  railroad,  it  not 
appearing  that  they  interfered  with  rights  of 
ingress,  etc.  Brown  v.  Rea,  150  Cal.  171,  88 
P  713. 

53.  Signal  tower  erected  by  street  railway 
company,  "^''illiams  v.  Los  Angeles  R.  Co., 
150  Cal.  592,  89  P  330. 

54.  City  could  not  restrain  construction 
of  reasonable  walk.  City  of  Georgetown  v. 
Hambrich  [Ky.]  104  SW  997.  City's  remedy 
is  to  widen  street  if  too  narrow  for  side- 
walks.    Id. 
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removal  or  trimming  wlien  they  interfere  with  the  proper  public  use  of  the  street,^^ 
and  may  recover  damages  against  a  mere  trespasser  for  cutting  or  mutilating  them 
without  authority.^^  He  may  occupy  the  highway  for  private  purposes  not  inconsist- 
ent with  the  public  easement,^^  but  the  use  must  be  reasonable,^^  and  he  may  not 
permanently  exclude  the  public.^^  Property  owners  on  one  side  of  a  street  may  not 
enjoin  the  building  of  a  structure  on  the  other  side  where  they  will  not  be  specially 
injured.'"' 

Ownership  of  fee.^^^^  *^-  ^-  '^^ — Except  in  some  jurisdictions^^  the  fee  of  public 
streets  or  highways  is  in  the  abutters,**-  who  may  use  it  in  any  reasonable  manner  not 
infringing  upon  the  public  rights.®^  Thus,  an  abutter  may  lay  pipes  in  the  street,^* 
and  for  this  purpose  he  has  the  right  to  make  the  necessar}'-  excavations.^^  The  fee 
ownership  is,  however,  subject  to  all  proper  street  or  highway  uses,'*''  and  these 
generally  differ  according  to  the  character  of  the  highway  as  urban  or  rural,®^. 
though  this  distinction  is  not  universally  observed."^  Abutters  are  entitled  to  com- 
pensation for  additional  burdens  on  the  fee,*"'  or  they  may  be  relieved  therefrom  by 


55.  Cartwright  v.  Liberty  Tel.  Co.,  205 
Mo.  126.  103  SW  982. 

56.  Telephone  could  not  defend  on  ground 
that  maintenance  of  lines  was  a  proper  use 
of  streets,  where  it  showed  no  franchise  or 
right  to  occupy  the  streets.  Cartwright  v. 
Liberty  Tel.  Co.,  205  Mo.   126,  103  SW  982. 

57.  Under  the  law  of  Ohio  the  rights  of 
an  abutting  property  owner  in  the  space  oc- 
cupied by  the  street  and  sidewalk  is  not 
limited  to  mere  egress  and  ingress,  but  In- 
cludes any  private  use  not  inconsistent  with, 

or  constituting  an  actual  or  threatened  inter- 
ference witli,  the  public  use  for  transit  or 
other  incidental  purposes,  and  while  such 
use  by  an  abutting  owner  is  subject  to  rea- 
sonable regulation  in  the  interest  of  the  pub- 
lic, such  use  cannot  be  Interfered  witli  un- 
less it  amounts  to  an  actual  obstruction  or 
menace  to  the  public.  Reese  v.  Cleveland,  5 
Ohio  N.  P.  (N.  S.)  193.  The  projection  of  an 
electric  sign  ten  feet  from  the  front  of  a 
building  over  the  sidewalk  and  at  a  height  of 
fourteen  feet  above  the  sidewalk  is  not  an 
unreasonable  use  of  the  street  by  an  abutting 
owner  and  cannot  be  enjoined.     Id. 

58.  Right  of  upland  owner  to  build  dock 
over  street  to  the  navigable  water  does  not 
authorize  an  appropriation  of  the  street  or 
an  unreasonable  use  thereof.  City  of  Buffalo 
V.  Delaware,  L.  &  TV'.  R.  Co.  [N.  Y.]  82  NE 
513.  Though  abutting  owners  may  tempo- 
rarily use  sidewalk  in  front  of  place  of  busi- 
ness, they  cannot  appropriate  any  portion 
thereof  to  their  exclusive  use,  though  suffi- 
cient space  is  left  for  public.  McHarge  v. 
Newcomer    &    Co.,     117    Tenn.     595,     100     S'.V 

700.  After  dedication  has  been  accepted,  ded- 
icator cannot  use  street  in  manner  to  inter- 
fere with  public  use  thereof.  City  of  Buf- 
falo V.  Delaware,  L.  &  W.  R.  Co.  [N.  Y.]  82 
NE  513. 

59.  Township  not  liable  for  closing  up  a 
private  cattleway  under  public  road  and  sub- 
stituting a  culvert,  though  same  had  been 
maintained  for  50  years.  Snively  v.  Wash- 
ington Tp.  [Pa.]  67  A  465.  Though  one  may 
temporarily  place  obstructions  in  highway 
while  improving  abutting  property,  he  must 
remove  same  within  a  reasonable  time.  Elzig 
V.  Bales  [Iowa]  112  NW  540.  Right  of 
abutting  owner  to  temporarily  occupy  street 
while  building  and  repairing  it  no  defense  to 
one  unnecessarily  permitting  billboard  to  fall 


over  sidewalk  and  to  remain  there  for  an  un- 
due length  of  time.  Ryan  v.  Foster  [Iowa] 
109  NW  1108. 

60.  Could  not  enjoin   street  railway  com- 
pany for  constructing  elevated  approach  to  a' 
crossing.     Cobb   v.    Warren    St.    K.   Co.    [Pa.] 
67  A  654. 

61.  Evidence  held  to  show  that  certain 
land  conveyed  by  city  of  Brooklyn  to  plain- 
tiff's grantor  was  previously  an  old  Dutch 
road,  so  that  city  could  convey  the  fee  ac- 
cording to  law  of  continent  of  Europe.  Cam-' 
Inez  v.  Goodman,  104  NYS  68. 

62.  Allegations  showing  ownership  of  lots 
on  both  sides  of  a  street  held  sufficient  alle- 
gation of  ownership  of  fee  in  street.  Sea- 
board Air  Line  R.  Co.  v.  Southern  Inv.  Co. 
[Fla.]   44  S  351. 

63.  Colegrove  Water  Co.  v.  Hollywood 
[Cal.]  90  P  1053:  King  v.  Norcross  [Mass.]  82 
NE  17.  Could  pile  wood.  King  v.  Norcross 
[Mass.]    82  NE  17. 

64.  Colegrove  Water  Co.  v.  Hollywood 
[Cal.]   90  P  1053. 

65.  Where  he  gave  notice  and  offered  to 
secure  city  against  damage.  Colegrove 
Water  Co.  v.  Hollywood  [Cal.]  90  P  1053. 
Ordinance  requiring  permission  to  use  street 
not  applicable  to   owner  of  soil.     Id. 

66.  Baltimore  County  Water  &  Elec.  Co. 
V.  Dubreuil  [Md.]  66  A  439. 

67.  Laying  of  gas  and  water  pipes  would 
not  be  an  additional  servitude  in  cities, 
Avhereas  it  would  be  in  an  ordinary  country 
higliway.  Baltimore  County  TVater  &  Elec. 
Co.  V.  Dubreuil  [Md.]  66  A  439.  Road  held 
not  to  autliorize  application  of  rule  govern- 
ing cities  and  towns,  though  within  corpo- 
rate  limits.     Id. 

68.  There  is  no  distinction  in  this  state 
between  rural  and  urban  highways  with  re- 
spect to  tlie  rights  of  the  public  therein  and 
legislative  control  thereover.  Hardman  v. 
Cabot,  60  W.  Va.  664,  55  SE  756. 

69.  See,  also.  Eminent  Domain,  9  C.  L. 
1073.  Telephone  line  held  additional  burden. 
Burrell  v.  American  Tel.  &  T.  Co.,  224  111. 
266,  79  NE  705.  Insertion  in  ordinance  grant- 
ing use  of  public  street  to  railroad  company, 
a  provision  vacating  portion  of  street  to  be 
so  used,  held  not  to  prevent  abutting  prop- 
erty owner  from  recovering  damages  caused 
bv  such  occupation.  Stehr  v.  Mason  City  & 
Ft.  D.  R.  Co.  [Neb.]   110  NW  701. 
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injunction: '°  but  the  operation  of  a  railroad  upon  a  street  is  not  per  se  a  nuisance 
as  to  abutting  owners,'^  and  to  warrant  an  injunction  the  facts  must  show  that  a 
nuisance  would  result  from  the  proposed  acts  and  that  plaintiff  will  suffer  some 
peculiar  injury.'-  Mere  incorporation  of  territory  within  the  limits  of  a  city  does 
not  make  a  bare  country  road  urban  so  as  to  authorize  the  laying  of  pipes  therein 
without  compensation  to  abutters.'^ 

§  14.  Defective  or  unsafe  streets  or  highivays.  A.  Liahilifu  of  imtnicipalities 
in  general.^^^  *  ^-  ^-  '- — A  municipality  is  bound  to  exercise  reasonable  care  to 
maintain  its  highways  in  a  reasonably  safe  condition  for  ordinary  travel.'*     This 


Pipe  line  in  rural  highway  not  additional 
burden  on  fee.  Hardman  v.  Cabot,  60  W.  Va. 
664,  55  SE  756.  Public  road  may  be  improved 
to  accommodate  footmen  as  well  as  those 
using  teams  (Hitchcock  v.  Zink  [Neb.]  113 
NW  795),  and  the  construction  of  a  sideT»-alk 
ulong:  a  rural  high^Tay  is  not  an  additional 
burden  (Id.).  The  erection  of  telephone  lines 
in  city  or  borough  streets  in  conformity  with 
municipal  regulations,  or  unsightliness  of 
poles,  or  noises  incident  to  the  non-negligent 
maintenance  of  the  lines,  do  not  entitle  an 
abutting  owner  to  compensation.  Shinzel  v. 
Bell  Tel.  Co.,  31  Pa.  Super.  Ct.  221.  Ap- 
preciable interference  with  light,  air,  access, 
or  drainage  is  an  additional  burden.     Id. 

70.  Maintenance  of  telephone  line  with- 
out consent  or  condemnation.  Burrall  v. 
American  Tel.  &  T.  Co.,  224  111.  266,  79  NE 
705.  Mere  delay  held  no  bar.  Id.  That  line 
was  convenient  for  public  held  immaterial. 
Id.  ^Maintenance  of  telephone  lines  is  a 
proper  street  use  in  large  cities  and  abutters 
iTiay  not  restrain  it.  Evidence  sufficient  to 
show  a  city  street  in  a  thickly  populated  ter- 
ritory. Gannett  v.  Independent  Tel.  Co.,  55 
ISIisc.  555,  106  NYS  3.  An  abutting  owner 
who  consents  or  submits  to  the  use  of  the 
street  in  front  of  his  premises  for  telephone 
purposes  by  means  of  poles  and  wires  is  not, 
as  a  matter  of  law  and  an  invasion  of  his 
private  rights,  entitled  to  an  injunction  re- 
straining the  company  from  placing  its  wires 
in  a  conduit  in  said  street.  Burns  v.  Colum- 
bus Citizens'  Tel.  Co.,  10  Ohio  C.  C.  (N.  S.) 
307.  Could  restrain  construction  of  rail^vay 
tracks  in  street  without  compensation.  Ath- 
ens Terminal  Co.  v.  Athens  Foundry  &  Mach. 
Works  [Ga.]  58  SE  891.  Where  fee  in  street 
is  in  abutting  owner  and  public  has  only  an 
easement,  held  that  such  owner  could  enjoin 
laying  of  steam  track  in  street  until  payment 
has  been  made  for  property  taken  or  such 
payment  has  been  secured  by  deposit.  Sea- 
board Air  Line  Ry.  v.  Southern  Inv.  Co. 
[Fla.]  44  S  351.  An  abutting  owner  has  no 
cause  of  action  against  a  street  railway 
company  changing  the  grade  of  a  highway 
for  the  construction  of  its  road  in  accordance 
with  locations  granted  by  the  officers  of  the 
municipality.  Hyde  v.  Boston  &  "U'.  St.  R. 
Co.,  194  Mass.  80,  SO  NE  517.  Erection  of 
electric  lighting  plant  by  village  in  center  of 
street  held  an  improper  use  thereof.  Mc- 
Ilhinny  v.  Trenton,  148  Mich.  380,  14  Det. 
Leg.  N.  190,  111  N^V  1083.  Fact  that  work 
is  completed  was  no  defense  to  suit  for  in- 
junction where  construction  was  over  ob- 
jection of  abutter.     Id. 

71.  Brown  v.  Rea,  150  Cal.  171,  88  P  713. 

72.  Complaint  insufficient.  Brown  v.  Rea, 
150  Cal.   171,  88  P  713. 

73.  Richards  v.  Citizens'  Water  Supply  Co., 
104  NYS  927. 


74.  City  of  Denver  v.  Utzler,  3S  Colo.  300, 
88  P  143;  Stidham  v.  Delaware  City  [Del.] 
67  A  175;  City  of  Americus  v.  Johnson  [Ga. 
App.]  58  SE  518;  City  of  Henderson  v.  Size- 
more  [Ky.]  104  SW  722;  City  of  Dayton  v. 
Glaser,  76  Ohio  St.  471,  81  NE  991.  Town 
bound  to  maintain  sidewalk  in  reasonably 
safe  condition  under  Rev.  Laws.  f.  51,  §  1. 
Mason  V.  Winthrop  [Mass.]  81  NE  644.  A 
city  or  village  whose  trustees  are  made  com- 
missioners of  highways  is  liable  for  negli- 
gence in  not  repairing  same.  Van  Gorder  v. 
Seneca  Falls,  104  NYS  299.  Instruction,  in 
action  for  personal  injury  caused  by  defect- 
ive sidewalk,  requiring  plaintiff  to  prove  that 
same  was  in  "unreasonable"  dangerous  con- 
dition, is  erroneous.  Brown  v.  Pierce  [Neb.] 
Ill  NW  366.  Evidence  held  to  support  find- 
ing of  negligence  in  maintaining  insufficient 
sidewalk  across  ditch.  City  of  Cleburne  v. 
Elder  [Tex.  Civ.  App.]  18  Tex.  Ct.  Rep.  530, 
102  SW  464.  In  suit  to  recover  for  injuries 
from  stepping  into  a  hole,  ililler  v.  inter- 
national R.  Co.,  52  Misc.  344,  102  NYS  254. 
Where  rock  ledge  extended  across  road  and 
stood  from  four  to  ten  inches  above  ground. 
Dralle  v.  Reedsburg,  130  W^is.  347,  110  NW 
210.  Evidence  sufficient  to  show  that  dan- 
gerous condition  of  highway  was  due  to  neg- 
ligence of  county  commissioners,  and  not 
merely  to  a  snow.  Harford  County  Com'rs  v. 
Hause  [Md.]  67  A  273.  Street  commissioner 
not  necessarily  free  from  negligence  in  fill- 
ing hole  in  street  because  he  had  always 
filled  such  holes  in  that  way.  Heberling  v. 
Warrensburg,  204  Mo.  604,  10.3  SW  38.  Under 
the  evidence,  city  held  not  negligent  in  main- 
taining a  wire  along  sidewalk  to  protect  a 
plat  for  shade  trees.  Teague  v.  Blooming- 
ton  [Ind  App.]  81  NE  103.  Village  held  liable 
for  permitting  obstruction  of  street  by  live 
wire  though  electrical  plant  was  maintained 
in  public  capacity.  Village  of  Palestine  v. 
Siler,  225  111.  630,  80  NE  345.  Evidence  suf- 
ficient to  show  negligence.  Id.  Disabled  ve- 
hicle left  in  street  after  expiration  of  a  rea- 
sonable time  for  removal  becomes  a  nuisance, 
and  under  Code,  §  753,  city  is  liable  for  in- 
juries resulting  therefrom.  Cutter  v.  Des 
Moines  [Iowa]  113  NW  1081.  Barrier  put  up 
as  a  guard  held  to  be  of  itself  an  obstruction 
where  it  had  fallen  down,  was  without  signal 
light,  and  because  of  color  was  inconspicuous 
at  night.  Weber  v.  Union  Development  & 
Const.  Co.,  118  La.  77,  42  S  652. 

Only  reasonable  care  required:  Merely  re- 
quired to  use  reasonable  care  in  detecting 
and  remedying  defects  which  it  might  fairly 
be  anticipated  would  be  likely  to  cause  acci- 
dents. Butler  V.  Oxford,  186  N.  Y.  444,  79 
NE  712.  Township  officers  bound  only  for 
reasonable  and  ordinary  care  under  the  cir- 
cumstances. Ackley  v.  Bradford  Tp..  32  Pa. 
Super.  Ct.  487.     Village  not  liable  for  failure 


1614 


HIGHWAYS  AND  STEEETS  §  14A. 


9  Cur.  Law. 


duty  is  performed  when  it  maintains  ways  which  are  smooth  and  convenient  for 
travel,"  but  it  extends  to  all  thoroughfares  used  as  public  highways  and  recognized 
by  the  municipality  as  such  "®  and  to  their  entire  width ''''  except  that  as  to  country 
roads  within  the  limits  of  a  city  the  latter  is  bound  to  keep  in  repair  only  the  trav- 
eled portion^*  While  a  municipality  is  not  liable  for  nonexercise  of  discretionary 
powers  with  respect  to  streets/®  if  it  exercises  such  powers,  as  by  procuring  a  side- 
walk to  be  built,  it  will  be  required  to  maintain  it  reasonably  safe.^"  It  is  not  an 
insurer  of  the  safe  condition  of  its  ways,*^  and  hence  is  not  liable  unless  negligent,^- 
nor  is  it  responsible  for  extraordinary  accidents  ®^  or  for  defects  so  slight  that  injury 
could  not  reasonably  be  anticipated.**  Quasi  municipal  corporations  such  as  town- 
ships and  counties  are  not,  in  the  absence  of  statute,  liable  for  failure  to  keep  their 


to  remove  stones  from  rarely  used  dirt  road 
leading-  up  a  hill  in  sparsely  settled  district. 
McKone  v.  Warsaw,  187  N.  Y.  336,  80  NE  212. 
City  not  liable  because  of  an  ordinary  rut  in 
a  dirt  road  adapted  as  a  street.  Clifton  v. 
Philadelphia,   217   Pa.   102,   66  A  159. 

For  ordinary  travel  only:  A  municipality  Is 
bound  to  keep  its  streets  in  repair  and  free 
from  nuisance  both  as  to  the  width  of  the 
street  and  freedom  from  obstructions  in  the 
line  of  travel,  but  it  is  only  bound  to  keep 
them  in  such  condition  as  to  render  them 
safe  for  ordinary  travel  as  distinguished 
from  an  extraordinary  emergency,  such  as 
riding  behind  a  frightened  horse  or  a  horse 
beyond  the  control  of  its  driver.  City  of 
Norwalk  v.  Jacobs,  9  Ohio  C.  C.  (N.  S.)  153. 
The  liability  of  a  municipality  with  reference 
to  its  streets  is  limited  to  reasonable  care 
in  maintaining  them  in  a  safe  condition  for 
the  ordinary  uses  for  which  they  w^ere  dedi- 
cated. Iroquois  Hotel  Co.  v.  Columbus,  5 
Ohio,  X.  P.  (N.  S.)  357.  While  an  abutting 
owner  probably  has  the  right  to  excavate 
under  the  sidewalk,  he  assumes  all  liability 
attaching  thereto,  and  a  claim  on  his  part 
for  damages  will  not  lie  against  the  munici- 
pality where  his  loss  resulted  from  storm 
water  •which  covered  the  street  and  side- 
walk and  running  through  the  gratings  in 
the  sidewalk  filled  the  space  excavated  be- 
low and  flooded  the  basement  of  his  build- 
ing.    Id 

75.  Mitchell    v.    Tell    City    [Ind.    App.]    81 
NE  594. 

76.  County  commissioners  held  charged 
with  duty  of  maintaining  in  reasonably  safe 
condition  an  approach  to  a  bridge  used  by 
public  and  repaired  by  county  for  over 
twenty  years  though  it  had  no  control  over 
the  bridge.  Garrett  County  Com'rs  v.  Black- 
burn [Md.]  66  A  31.  Upon  the  incorporation 
or  extension  of  a  city,  roads  and  bridges 
within  its  limits  and  formerly  controlled  by 
the  county  become  subject  to  the  jurisdic- 
tion and  care  of  the  city.  Cavender  v. 
Charleston  [W.  Va.]  59  SE  732.  Fact  that 
street  has  been  vacated  does  not  relieve  city 
from  liability  for  personal  Injuries  where  It 
permits  same  to  be  used  as  before  vacation. 
Fritz  v.  Watertown  [S.  D.]  Ill  NW  630. 
Where  approach  to  street  curb  was  used  for 
many  years  with  city's  knowledge  as  con- 
tinuation of  sidewalk,  it  is  Immaterial  that 
it  was  originally  constructed  by  private  per- 
son. City  of  Chicago  v.  Loebel,  228  111.  52, 
81  NE  796. 

77.  City  of  Mobile  v.  Shaw  [Ala.]  43  S  94. 
Where,  under  ordinance,  entire  space  be- 
tween curb  and  lot  line,  including  grass  plot, 


is  part  of  sidewalk  and  open  to  public  as 
such,  city  must  keep  such  space  in  reason- 
ably safe  condition.  Coffey  v.  Carthage,  200 
Mo.  616,  98  SW  562. 

78.  No  liability  to  one  injured  while  at- 
tempting to  turn  onto  a  lower  road.  Nelson 
V.  Spokane  [TVash.]   87  P  1048. 

79.  Van  Gorder  v.  Seneca  Falls,  104  NTS 
299.  A  city  is  not  bound  to  light  its  streets. 
Mitchell   V.   Tell   City    [Ind  App.]    81   NE   594. 

80.  Van  Gorder  v.  Seneca  Falls,  104  NYS 
299. 

81.  Stldham  v.  Delaware  City  [Del.]  67 
A  175;  City  of  Chicago  v.  Hutchinson.  129 
111.  App.  239.  Not  an  insurer  of  persons 
traveling  at  night  against  danger  from 
stepping  off  sidewalk  into  a  drain.  Mitchell 
V.  Tell  City  [Ind.  App.]  81  NE  594.  Where 
one  knew  of  drain  and  that  city  maintained 
no  light,  she  assumed  the  risk.     Id. 

82.  Town  not  liable  where  stumbling  of 
horse  and  fall  from  carriage  were  mere  ac- 
cidents not  due  to  defects  in  road.  Elseeck 
V.  Capwell  [R.  I.]    67  A  421. 

83.  Where  horse  fell  on  smooth  pave- 
ment and  got  foot  wedged  in  sewer  opening. 
Vaccarinl  v.  New  York,  54  Misc.  600,  104  NYS 
928. 

84.  Slight  scoop-shaped  depression  in 
sidewalk.  Isaacson  v.  Boston  [Mass.]  80  NE 
809.  Depression  three-fourths  inches  deep, 
twelve  inches  long,  and  six  inches  wide. 
Powers  V.  New  York,  121  App.  Div.  433,  106 
NYS  166.  Two  to  five  inch  difference  in 
level  of  end  of  stone  walk  and  dirt  walk 
continuation.  Butler  v.  Oxford,  186  N.  Y. 
444,  79  NE  712.  Where  street  and  sidewalk 
were  greatly  disturbed  by  excavation  and 
building  operations,  held  not  to  shovv^  negli- 
gence that  portion  of  a  flagstone  was  de- 
pressed. Henry  v  New  York,  104  NYS  440. 
Top  of  manhole  extending  from  three'  to  six 
inches  above  surface  of  sidewalk  held  not  a 
defect  so  slight  as  to  absolve  city  of  liability 
as  matter  of  law.  Corr  v.  New  York,  121 
App.  Div.  578,  106  NYS  280.  In  the  absence 
of  actual  or  constructive  notice,  a  city  is  not 
negligent  merely  because  a  small  hole  ex- 
ists in  a  thick  even  ice  on  a  pavement.  Mc- 
Cabe  V.  Philadelphia,  217  Pa.  140,  66  A  247. 
City  not  liable  for  slipping  of  horse  on  slip- 
pery asphalt  pavement.  Vaccarinl  v.  New 
York,  54  Misc.  600,  104  NYS  928.  Held  not 
negligence  to  permit  holes  from  one  to  four 
inches  deep  to  exist  in  asphalt  pavement. 
City  of  Dayton  v.  Glaser,  76  Ohio  St.  471,  81 
NE  991.  Backing  of  wagon  over  unguarded  em- 
bankment not  as  matter  of  law  such  accident 
as   could   not  reasonably  be   expected.      Wal- 

,  lace  v.  New  Albion,  105  NYS  524. 
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highways  in  safe  and  proper  condition,^^  As  in  other  cases,  contributory  negligence 
is  fatal  to  recoverv.^^     Jury  questions  are  discussed  in  a  subsequent  section.^' 

(§  14)  B.  Notice  of  defect.^^^  ^-  ^-  '^* — It  must  appear  that  the  municipality 
had  either  actual  or  constructive  notice  of  the  defects  complained  of  ^^  and  failed  to 
remedy  them  within  a  reasonable  time  thereafter.^''  Evidence  of  the  general  unsafe 
condition  of  a  sidewalk  tends  to  charge  the  municipalit}^  with  constructive  notice  of 
the  particular  defect  which  caused  the  injury,^"  and  a  city  is  bound  to  know  of  de- 
fects of  its  own  creation.®^  If  a  city  has  notice  of  an  obstruction,  greater  diligence 
to  remove  it  will  be  required  of  it  than  if  such  was  not  the  case.®- 

(§14)  C.  SideivalTcs,^^^  ®  ^-  ^-  "^  like  other  portions  of  the  street,  must  be  kept 
in  a  reasonably  safe  condition,®^  the  same  general  rules  of  liability  applying."*     To 


S5.  James  v.  Trustees  of  Wellston  Tp.,  18 
Okl.  56,  90  P  100,  reviewing  authorities. 
County  not  liable  under  Act  April  13,  1894, 
amending-  Rev.  St.  1892,  §  845,  to  one  who 
sustained  injuries  because  his  horse  took 
fright  at  stones  collected  by  its  commis- 
sioners by  roadside  for  repair  w^ork.  Ebert 
V.  Pickaway  County  Com'rs,  75  Ohio  St.  474, 
80  IsE  5.  The  duty  of  keeping  ordinary 
county  roads  in  repair  is  not  imposed  on 
county  commissioners  by  §  845,  Rev.  St.,  and 
a  directed  verdict  for  the  defendants  is  not 
erroneous  in  an  action  for  damages  for  neg- 
ligence brought  by  one  injured  in  his  vehicle 
sliding  into  a  deep  rut  or  hole  in  the  road. 
Smith  v.  Williams  County  Com'rs,  10  Ohio 
C.  C.  (N.  S.)  115. 

8G.  See  post.  I,  Contributory  Negligence 
of  Person  Injured. 

87.     See  post,  §  15,  Actions  for  Injuries. 

SS.  City  held  not  liable  for  injury  caused 
by  falling  of  iron  water  pipe  standing 
against  side  of  building  abutting  on  side- 
w^alk  where  city  had  no  notice  of  defective 
attachment.  Mitchell's  Adm'r  v.  Brady,  30 
Ky.  L.  R.  258,  99  S^V  266.  Middletown  City 
Charter.  §  30  (Laws  1902,  p.  1376,  c.  572), 
precluding  recovery  for  injuries  from  snow 
and  ice  unless  city  shall  fail  to  remove  the 
snow  and  ice  within  a  reasonable  time  after 
written  notice,  is  not  unconstitutional  (Mac- 
Mullen  V.  Middletown  [N.  Y.]  79  N  E  863), 
but  such  notice  is  a  condition  precedent  to 
right  to  sue  and  must  be  both  pleaded  and 
proved  (Id.).  City  not  liable  for  injuries 
from  snow  or  ice  unless  it  remains  long 
enough  to  charge  city  with  notice  and  re- 
quire it  to  remove  it.  City  of  Cliicago  v. 
Hutchinson.  129  111.  App.  239.  In  an  action 
for  injury  resulting  from  an  alleged  defect 
in  a  street,  it  is  error  to  overrule  a  motion 
by  the  city  for  an  instructed  verdict  in  its 
behalf  where  actual  notice  of  the  condition 
of  the  street  is  not  claimed  and  there  is  no 
evidence  of  constructive  notice  except  as 
based  on  .speculation.  City  of  Cincinnati  v. 
Klein,  10  Ohio  C.  C.  (N.  S.)  296.  Notice  will 
be  implied  where  defects  have  continued  so 
long  that  the  city  officials  by  the  exercise  of 
reasonable  care  might  have  known  of  them. 
City  of  Chicago  v.  Loebel,  130  111.  App.  487; 
Abbott  V.  Detroit  LMich.]  14  Det.  Leg.  N.  662. 
113  NW''  1121.  Instruction  that  obstruction 
had  been  in  street  too  short  a  time  to  give 
constructive  notice  held  erroneous,  although 
particular  stones  had  been  there  but  two 
hours  where  pile  had  been  continuously 
maintained  for  three  days  by  addition  of 
new  stones  as  pile  was  depleted  by  use. 
Vance  v.   Kansas  City,  123  Mo.  App.   644,   100 


SW  1101.  Where  excavation  has  been  left 
unguarded  for  such  a  length  of  time  that 
knowledge  may  be  inferred,  it  is  proper  to 
submit  questions  of  knowledge  though  there 
is  no  direct  evidence  thereof.  Muncy  v. 
Bevier  [Mo.  App.]  101  SW  157.  Notice  to  a 
city  is  to  be  determined  not  only  from  the 
length  of  time  a  dangerous  condition  has  ex- 
isted but  also  from  the  nature  of  the  defect, 
extent  of  travel,  and  similar  considerations. 
Jones  V.  Ogden  City  [Utah]  89  P  1006.  Evi- 
dence sufficient  to  show  notice.  Austin  v. 
Bellingham  [Wash.]  88  P  834.  To  town  of 
defective  crossing.  Town  of  Normal  v. 
Bright,  125  111.  App.  478.  Pact  that  sidewalk 
was  constructed  of  wood,  had  been  used  for 
about  ten  years,  and  hence  liable  to  be  de- 
fective, held  to  sustain  finding  of  construc- 
tive notice  of  defect.  INIurphy  v.  South  St. 
Paul  [Minn.]  112  NW  259.  Grant  by  city  to 
contractor  of  permit  to  open  a  ditch  across 
street  held  notice  to  city  that  work  was  in 
progress.  Kinsey  v.  Kinston  [N.  C]  58  SB 
912.  Knowledge  of  street  superintendent 
who  discovered  a  defect  held  notice  to  a 
town.  Mason  v.  Winthrop  [Mass.]  81  NE 
644.  Evidence  insufficient  to  charge  city 
with  notice  of  alleged  defective  manhole 
covering.  Bissell  v.  District  of  Columbia,  28 
App.  D.  C.  38.  Hole  in  sidewalk  covered  with 
a  board  for  twenty-four  hours  not  suffi- 
cient to  show  constructive  notice.  Teager 
V.  Burwick  Borough  [Pa.]  67  A  347. 

89.  Sidewalk.  Ballard  v.  Kansas  City 
[Mo.  App.]  104  STV  1126.  City  liable  if  it 
knew  or  by  exercise  of  ordinary  care  could 
have  known  of  defect  and  remedied  it  prior 
to  accident.  Smart  v.  Kansas  City  [Mo.]  105 
SW  709. 

90.  City  of  Roswell  v.  Davenport  [N.  M.] 
89  P  256.  Proof  that  for  more  than  a  year 
a  walk  has  been  out  of  repair  and  unsafe 
in  places  on  each  side  and  near  the  place  of 
injury  is  sufficient  to  charge  the  city  with 
notice  of  the  condition  of  the  walk  at  the 
place  of  injury.  Hammock  v.  Tacoma 
[Wash.]  87  P  924.  Not  necessary  to  prove 
that  defect  was  such  that  it  could  have  been 
discovered  by  the  observation  a  mere  trav- 
eler is  required  to  exercise  to  avoid  injury. 
Id. 

91.  Where  it  had  removed  a  culvert. 
Heberling  v.  Warrensburg,  204  Mo.  604,  103 
SW  36. 

92.  Cutter  V.  Des  Moines  [Iowa]  113  NW 
1081. 

93.  Evidence  sufficient  to  sustain  recov- 
ery for  injury  from  defective  sidewalk.  City 
of  Chicago  v.  Loebel,  130  111.  App.  487;  Ro- 
maine   v.   Spring  Valley,   105   NYS   256.      Per- 
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this  end  a  city  is  bound  to  examine  not  only  their  surface  but  the  supports  as  well 
Avhenever  it  has  reasonable  cause  to  believe  that  these  are  becoming  defective."^  If 
for  a  long  time  a  city  acquiesces  in  the  use  by  the  public  of  an  apron  over  a  drain 
as  a  part  of  a  sidewalk,  it  must  exercise  care  to  keep  it  reasonably  safe.^'' 

(§  14)  D.  Barriers,  railings,  and  signals. ^^^  ^ '^- ^- ""^ — A  city  must  exercise 
reasonable  care  to  maintain  proper  guards  or  signals  near  dangerous  places  in  its 
streets/^  and  the  same  duty  rests  upon  others  who  create  or  maintain  such  places.'** 
That  one  knows  that  a  street  is  occupied  by  building  material  does  not  relieve  the 
city  of  its  duty  to  maintain  guards.^®  "\^niere  a  city  or  railway  company  erects  and 
maintains  suitable  barriers  to  warn  the  public  that  a  street  is  closed  for  repair,  it  will 
not  be  held  liable  to  one  who  is  injured  by  disregarding  them.^ 

(§  14)  E.  Snow  and  ^ce.see  sc.  l.  77 — Municipalities  are  not  liable  for  in- 
juries from  smooth  and  even  temporary  accumulations  of  snow  or  ice,-  but  it  is 
negligence  to  allow  accumulations  amounting  to  obstructions  to  remain  for  an  un- 
reasonable length  of  time.^ 

(§  14)  F.  Defects  created  or  permitted  hy  abutting  owners  and  otherwise. 
See  8  c.  L.  78 — jj^  ^j^Q  absence  of  statute  *  a  city  is  bound  to  exercise  reasonable  dili- 
gence to  remedy  or  remove  defects  or  obstructions  in  its  streets  though  the  same 
were  not  created  or  permitted  by  its  authority.^    Wliat  constitutes  such  diligence  de- 


mitting  three  flag  stones  one  on  the  other  to 
remain  on  sidewalk  held  negligence.  Graham 
V.  New  Rochelle,  104  NYS  939.  Evidence  that 
on  account  of  rains  sidewalk  had  sagged  and 
had  become  slippery  held  to  sustain  finding 
of  negligence.  Forbes  v.  Omaha  [Neb.]  112 
NW  326. 

94.     See  ante,  A,  Liability  in  General, 

Hammock    v.    Tacoma    [Wash.]     87    P 


95. 

924. 

96. 
App. 

97. 


Loebel,    130    111. 


City  of  Chicago 
487. 
Where  city  grants  right  to  place  build- 
ing material  in  street,  it  is  chargeable  with 
notice  of  obstruction  and  must  exercise  rea- 
sonable care  in  giving  warning  thereof. 
Blocher  v.  Dieco,  30  Ky.  L.  R.  689,  99  SW 
606. 

98.  See  post,  F,  Defects  Created  by 
Abutters  and  Others. 

99.  Blocher  v.  Dieco,  30  Ky.  L.  R.  689,  99 
SW  606. 

1.  City  and  street  car  company  held  not 
negligent.  McFarlane  v.  Boston  El.  R.  Co., 
194  Mass.  183,  80  NE  447. 

2.  Not  liable  for  mere  general  slippery 
condition  due  to  rain  and  freezing  during 
previous  twenty-four  hours.  Blaine  v.  Phil- 
adelphia, 33  Pa.  Super.  Ct.  177.  Where  one 
slipped  on  ice  formed  only  about  two  days 
before.  Zunz  v.  New  York,  103  NYS  222. 
Not  liable  unless  snow  or  ice  had  remained 
long  enough  to  permit  of  notice  and  removal 
(City  of  Chicago  v.  Hutchinson,  129  111.  App. 
239),  nor  if  accumulation  does  not  obstruct 
travel  or  prevent  walk  from  being  reason- 
ably safe  (Id.).  Judgment  in  case  where 
court  refused  to  charge  that  plaintiff  could 
not  recover  if  fall  was  due  to  general  slip- 
pery condition  of  sidewalk  affirmed,  court 
being  equally  divided,  Leisenring  v.  Nanti- 
coke  Borough,  33  Pa.  Super.  Ct.  305.  Where 
rain  and  snow  or  thawing  and  freezing  con- 
stantly alternate,  a  city  is  not  bound  to 
clear  its  walks  of  every  fall  of  snow  or  cov- 
ering of  ice.  Brennan  v.  New  York,  117  App. 
Div.  849,  103  NYS  266. 


3.  Where  ice  and  snow  accumulate  so  as 
to  amount  to  an  obstruction  and  this  is  al- 
lowed to  remain  for  several  weeks  without 
action  on  the  part  of  a  city,  it  is  sufficient 
to  establish  negligence  in  the  absence  of 
reasonable  justification.  Bull  v.  Spokane 
[Wash.]  89  P  555.  Liable  for  permitting 
ridge  of  ice  to  remain  on  sidewalk  for  a 
month  where  one  fell  after  it  was  covered 
with  snow.  Moore  v.  Philadelphia,  33  Pa. 
Super.  Ct.  194.  ' 

4.  Provision  in  charter  that  city  should 
not  be  liable  for  damage  caused  by  neglect 
of  any  person  to  keep  any  sidewalk  clear 
from  obstruction  held  to  control  general 
statute  rendering  cities  liable  for  injuries 
caused  by  defective  sidewalks,  etc.  Maclam 
V.  Marquette,  148  Mich.  480,  14  Det.  Leg.  N. 
207,  111  NW  1079.  Provisions  held  not  re- 
pealed by  Loc.  Acts  1899,  p.  241,  No.  423.  Id. 
Not  unconstitutional  as  class  legislation.     Id. 

5.  City  of  Grand  Forks  v.  Allman  [C.  C. 
A.]  153  F  532.  That  defect  was  produced  by 
third  person  is  no  defense  where  city  has 
knowledge  thereof  and  fails  to  remedy. 
Davis  V.  Adrian,  141  Mich.  300,  13  Det.  Leg. 
N.  1023,  110  NW  1084.  No  defense  that  a  coal 
hole  was  maintained  by  an  abutter  where 
city  did  not  exercise  reasonable  care.  City 
of  Chicago  v.  Jarvis,  226  111.  614,  80  NE  1079. 
Negligence  of  contractor  making  excavations 
will  not  relieve  city  if  it  has  knowledge  of 
such  negligence.  Kinsey  v.  Kinston  [N.  C] 
58  SB  912.  City  liable  where  a  hor.s,e  takes 
fright  and  runs  away,  causing  injury,  be- 
cause of  obstructions  permitted  to  remain  in 
street,  provided  driver  exercised  due  care. 
City  of  Denver  v.  Utzler,  38  Colo.  300,  88  P 
143.  Wooden  awning  held  a  nuisance  render- 
ing city  liable  for  injuries.  Mansfield  v.  New 
York,  104  NYS  386.  That  awning  interfered 
with  public  use  held  shown  by  proof  that  a 
vehicle  struck  it  and  injured  pedestrian.  Id. 
P^vidcnce  held  to  sustain  finding  of  negli- 
gence on  part  of  city  in  permitting  awning 
to  be  maintained  though  same  be  not  con- 
sidered a  nuisance.     Id. 
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pends  upon  the  facts  in  each  case  ^  and  especially  upon  the  location  of  the  obstruc- 
tion and  the  length  of  time  it  has  continued.^  A  city  may  not  grant  the  right  to  use 
a  street  in  a  manner  dangerous  to  the  public,^  and  where  an  improvement  is  done 
under  its  command  it  may  not  escape  liability  by  pleading  that  the  negligence  was 
that  of  an  independent  contractor.®  It  is  liable  for  permitting  public  service  cor- 
porations to  endanger  the  public  safety  by  the  manner  in  which  they  exercise  their 
privileges.^" 

An  abutting  owner  is  liable  for  acts  or  omissions  rendering  a  street  or  highway 
unsafe  ^^  unless  he  has  surrendered  possession  to  others  who  expressly  or  impliedly 
covenant  to  make  the  necessary  repairs,^-  and  where  a  defect  is  due  solely  to  the 
negligence  of  an  abutter  and  the  city  is  required  to  respond  in  dam'^ges  to  third 
persons,  it  may  in  turn  recover  from  the  abutter.^^  The  lunited  right  of  an  abutting 
owner  to  obstruct  a  highway  by  reason  of  his  business  exigencies  must  be  reasonably 
exercised  in  subservience  to  the  right  of  the  public  to  safe  passage/*  and  if  an  obstruc- 
tion temporarily  justified  is  not  removed  in  a  reasonable  time  it  becomes  a  nui- 
sance.^^ 

Corporations  or  individuals  using  a  street  or  highway  for  building  operations 
or  the  making  of  other  improvements  must  exercise  care  for  the  safety  of  the  pub- 
lic ^^  and  must  erect  and  maintain  proper  guards  and  signs  where  reasonably  neces- 


6.  City  of  Grand  Forks  v.  Allman  [C.  C. 
A.]  153  F  532.  Maintenance  by  owner  of 
store  of  a  peanut  roaster  between  sidewalk 
and  street  held  not  a  public  nuisance  as 
matter  of  law,  so  as  to  render  village  liable 
to  pedestrian  injured  by  an  explosion,  there 
being  evidence  that  sucli  machines  were  in 
common  use.  Frank  v.  Warsaw,  116  App. 
Div.   618,    101   NYS  938. 

7.  City  of  Grand  Forks  v.  Allman  [C.  C. 
A.]  153  F  532.  A  municipality  is  bound  to 
know  of  and  remedy  defects  after  a  reason- 
able time.  Rife  v.  Middletown,  32  Pa.  Super. 
Ct.   68. 

8.  That  an  awning-  had  existed  for  over 
fifteen  years  held  not  to  raise  presumption 
that  owner  had  acquired  right  to  use  the 
street.     Mansfield  v.  Ncav  York,  104  NYS  386. 

9.  Where  a  city  required  a  property 
owner  to  repair  a  street  in  front  of  his  prop- 
erty and  the  curbsetter  emploj^ed  by  him  left 
obstructions  in  the  street  resulting  in  injury. 
Meyers  v.  Philadelphia,  217  Pa.  159,  66  A 
251. 

10.  For  permitting  street  railway  to  main- 
tain a  pole  in  middle  of  street  unlighted  in 
night  time  resulting  in  death  to  one  who 
drove  against  it.  McKim  v.  Philadelphia, 
217  Pa.  243,  66  A  340. 

11.  Responsible  for  condition  of  sidewalk. 
Reynolds  v.  Strong,  103  NYS  106,  Abutter 
liable  for  maintaining  structures  turning 
water  onto  the  sidewalk  where  it  froze, 
causing  injury.  Hynes  v.  Brewer,  194  Mass. 
435,  80  NE  503.  Immaterial  that  structures 
were  there  when  he  purchased  and  had  been 
maintained  for  fifty  years.  (Id.),  or  that  some 
of  the  ice  formed  from  other  water  (Id.). 
Findings  held  not  to  show  negligence  on 
part  of  one  who  left  a  large  stone  leaning 
against  a  building  over  a  hole  in  a  sidewalk 
where  a  boy  pulled  it  upon  himself.  Falken- 
berg  v.  Stout  [Kan.]  88  P  874.  Owner  of 
building  and  coal  company  engaged  in  putting 
coal  Into  a  coal  hole  both  owe  duty  seeing 
that  hole  is  properly  guarded,  and  neither 
is    relieved    by    duty    resting    on    the    other. 

9  Curr.  L.  —  19a. 


French  v.  Boston  Coal  Co.  [Mass.]  81  NB 
265.  Proof  that  defendant  owned  and  had 
control  of  a  building  and  that  unsafe  trap 
doors  were  maintained  exclusively  for  the 
benefit  of  the  building  held  sufficient  to  war- 
rant finding  that  defendant  maintained  the 
doors  and  had  control  of  them.  City  of 
Seattle  v.  Puget  Sound  Imp.  Co.  [Wash.] 
91  P  255.  The  mere  fact  that  a  dealer  is 
engaged  in  delivering  material  into  a  coal 
hole  in  a  sidewalk  for  the  owner  of  a  build- 
ing does  not  render  him  liable  to  one 
who  falls  into  the  hole.  Scheafer  v.  Iron. 
City  Sand  Co.,  31  Pa.  Super.  Ct.  476.  Evi- 
dence sufficient  to  warrant  finding  of  neg- 
ligence in  maintaining  a  hole  in  sidewalk 
in  front  of  defendant's  store.  Brown  v. 
Milligan,  33  Pa.  Super.  Ct.  244.  Abutting 
owners  must  so  use  their  property  as  not  to 
unreasonably  interfere  with  those  lawfully 
using  the  adjoining  highway.  Ft. Wayne  Coop- 
erage Co.  V.  Page  [Ind.  App.]  82  NE  83. 
An  object  maintained  near  a  highway  of  a 
character  naturally  calculated  to  frighten 
horses  of  ordinary  gentleness  is  a  nuisance. 
Id. 

12.  Parties  who  merely  had  possession  and 
control  as  agents  to  collect  rent  held  not 
liable  to  one  who  fell  into  a  coal  hole.  Rey- 
nolds V.  Strong,  103  NYS  106. 

13.  City  of  Seattle  v.  Puget  Sound  Imp. 
Co.    [Wash.]    91  P  255. 

14.  Brooks  V.  Atlanta,  1  Ga.  App.  678,  57 
SE  1081. 

15.  Permitting  sidewalk  to  become  greasy 
and  strewn  with  hay,  etc.  Brooks  v.  Atlanta, 
1  Ga.  App.  678,  57  SE  1081.  Evidence  suffi- 
cient to  prevent  nonsuit.     Id. 

16.  Evidence  sufficient  to  sustain  recovery 
against  street  railroad  company  for  loss  of 
a  horse  due  to  defendants  piling  ballast  in 
highway  beyond  its  tracks.  Zirkman  v.  Phil- 
adelphia &  W.  C.  Tract.  Co.,  33  Pa.  Super.  Ct. 
85.  One  who  parts  with  all  control  over  a 
place  where  building  is  carried  on  cannot 
be  held  for  subsequent  injuries  unless  the 
place    was    defective    when    he    surrendered 
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gary.^^  Persons  negligently  maintaining  steam  machinery  ^^  or  placing  or  permit- 
ting  other  obstructions  or  defects  on  or  near  highways  ^^  are  liable  for  resulting  in' 
juries,^"  and  violation  of  statutes  or  ordinances  is  evidence  of  negligence.^^ 

(§  14)  G.  Persons  entitled  to  protection. ^^^  ^  ^-  ^-  ^^ — One  who  is  not  a  trav- 
eler is  not  entitled  to  protection  as  such." 

(§  14)  R.  Remote  and  proximate  cause  of  injury.^^^^  ^■'^-  ^^ — The  genera) 
principle  of  proximate  cause  applies.^^     If  an  injury  would  not  have  resulted  but  for 


such  control.  Moret  v.  George  A.  Fuller  Co. 
[Mass.]  SO  NE  TS9.  In  suit  for  injury  from 
a  board  protruding  from  a  fence  around  a 
building  in  course  of  construction,  held  er- 
ror not  to  charge  that  defendants  would  not 
be  liable  if  they  had  previously  parted  with 
all  control  of  the  place.  Id.  Although  ma- 
terials for  repairing  culvert  may  be  placed 
in  highway,  reasonable  care  must  be  exer- 
cised to  so  place  it  as  to  be  least  liable  to 
frighten  horses.  Carlon  v.  Greenfield,  130 
Wis.  342,  110  NW  208.  A  subway  company 
is  not  relieved  of  its  duty  to  keep  a  street 
reasonably  safe  while  it  works  therein  be- 
cause of  its  having  let  the  work  out  to  an 
independent  contractor.  Monahan  v.  Empire 
City  Subway  Co.,  52  Misc.  566,  102  NYS  774. 
Evidence  insufficient  to  show  failure  of  sub- 
way company  to  keep  highway  reasonably 
safe.  Id.  Gas  company  excavating  for  pipes 
held  not  negligent  in  leaving  pile  of  dirt  over 
night.  Stevens  v.  Citizens'  Gas  &  Elec.  Co., 
132  Iowa,  597,  109  NW  1090.  Held  under  facts 
shown  that  it  was  not  negligence  to  throw 
dirt  excavated  across  motor  tracks.  Id.  It 
is  duty  of  one  who  has  made  excavation  in 
road  to  restore  the  highway  to  a  reasonab;./ 
safe  condition.  Elzig  v.  Bales  [Iowa]  112 
NW  540.  Where  one  makes  an  excavation 
in  road,  he  is  not  relieved  from  liability  for 
injuries  caused  thereby  by  fact  that  he  had 
hired  an  independent  contractor  to  fill  same 
and  he  had  failed  to  do  so.  Id.  Authority 
of  owner  to  cut  ditch  across  road  used  by 
public  over  his  land  does  not  authorize 
cutting  of  one  dangerous  to  travel.  Dunn 
&  Lallande  Bros.  v.  Gunn  [Ala.]  42  S  6S6. 
Negligence  in  leaving  dirt  an  unreasonable 
length  of  time  in  street  held  that  of  master, 
and  not  of  agent  who  placed  same  in  street 
under  directions  of  lot  owner  while  building 
s.idewalk,  he  having  no  further  control. 
Evans  v.  Ellefson   [Ark.]   100  SW  759. 

17.  Fact  that  one  secures  permission  of 
city  to  place  building  material  in  street  does 
not  relieve  him  of  duty  of  giving  warning 
thereof.  Blocher  v.  Dieco,  30  Ky.  L.  R.  689, 
99  SW  606.  Duty  of  public  service  corpora- 
tion excavating  in  street  to  place  proper 
guards  and  danger  signals.  Stevens  v. 
Citizens'  Gas  &  Elec.  Co.,  132  Iowa,  597,  109 
NW  1090.  Violation  of  a  valid  ordinance 
limiting  the  space  in  a  street  which  may  be 
occupied  by  building  material  or  requiring 
the  placing  of  lights  near  temporary  ob- 
structions is  per  se  negligence  as  against 
one  injured  by  reason  thereof.  Bensel  Const. 
Co,  v.  Homer   [Ga.  App.]    58  SE  489. 

18.  It  is  an  actionable  nuisance  to  main- 
tain upon  a  public  highway  a  stationary 
steam  engine  calculated  to  frigliten  horses. 
Smith  V.  Illinois  Cent.  R.  Co.  [Ky.]  105  SW 
96.  Held  for  jury  whether  defendant  main- 
tained such  engine  in  highway.  Id.  Owner 
of  large  steam  whistle  near  highway  must 
exercise   care   and   keep   lookout   for   horses. 


Truex  V.  South  Penn  Oil  Co.  [W.  Va.]  59  SE 
517.  In  action  for  injuries  caused  by  horse 
taking  fright  at  steam  escaping  from  ex- 
haust pipe  near  highway,  special  finding  that 
defendant  was  operating  mill  in  usual  man- 
ner and  that  no  more  than  usual  amount  of 
steam  escaped  held  not  inconsistent  with 
finding  of  negligence.  Ft.  Wayne  Cooper- 
age Co.  V.  Page  [Ind.  App.]  82  NE  83.  Find- 
ings held  not  in  irreconcilable  conflict  with 
general  finding  that  plaintiff  was  not  neg- 
ligent. Id.  Fact  that  manufacturing  plant 
is  in  close  proximity  to  highway  does  not  of 
itself  render  it  a  nuisance,  or  its  operation 
negligence.     Id. 

19.  Owner  of  land  who  permits  public  to 
travel  across  same  cannot  place  dangerous 
obstruction  in  such  road  without  notice,  nor 
can  he  authorize  another  to  do  so.  Dunn  & 
Lallande  Bros.  v.  Gunn  [Ala.]  42  S  686.  He 
is  liable  for  injury  caused  by  obstructions 
placed  therein  notwithstanding  revocation 
of  right  to  use  road  where  notice  of  revoca- 
tion is  not  given.  Id.  Allegation  in  answer 
that  road  was  so  indistinct  that  it  did  not 
appear  to  ordinary  observation  to  be  used  by 
public  is  insufficient  without  allegation  that 
defendant  did  not  know  that  it  ■was  so  used. 
Id.  Where  obstruction  was  in  fact  danger- 
ous, it  is  immaterial  whether  it  so  appeared 
to  party  placing  same  in  highway.  Id. 
Where  conditions  are  such  that  one  must  an- 
ticipate that  horses  may  become  frightened, 
tlie  fact  that  a  traveler's  horse  becomes  un- 
controllable will  not  bar  recovery  against 
one  who  places  a  dangerous  obstruction  in 
the  highway.  Harriman  v.  Moore  &  Co.  [N. 
H.]  67  A  225.  No  defense  that  plaintiff's 
horse  was  uncontrollable  where  highway 
was  near  a  railroad  and  defendant  had  nar- 
rowed it  so  as  to  render  it  dangerous.  Id. 
Evidence  held  not  to  show  that  defect  in 
road  was  caused  by  defendant.  De  Long  v. 
Miller   [Cal.]    90  P  925. 

SO.  One  placing  an  obstruction  in  a  street 
by  special  authority  from  the  proper  muni- 
cipal authorities  cannot  be  held  in  trespass 
for  a  resulting  injury  on  the  ground  that 
the  obstruction  was  a  nuisance.  Can  be  held 
only  on  ground  of  negligence  in  failing  to 
protect  public.  Sanford  v.  White  [C.  C.  A.] 
150   F    724. 

21.  Constructed  wire  fence  across  road  In 
violation  of  St.  1885,  p.  317,  c.  77,  §  1.  Van- 
derveer  v.  Moran  [Neb.]  112  NW  581.  Where 
defendant  violated  ordinance  prohibiting 
obstruction  of  sidewalk,  court  properly  sub- 
mitted ordinance  as  ground  of  recovery. 
Sandeguard  Grocery  Co.  v.  Conley  [Tex.  Civ. 
App.]    19   Tex.    Ct.   Rep.    761,    104    SW    1073. 

22.  Where  plaintiff  left  traveled  portion 
and  went  onto  a  scale  maintained  by  city  in 
street  but  outside  such  portion  he  was  not 
entitled  to  protection  as  a  traveler.  O'Nell 
v.  New  Haven   [Conn.]    67  A  487. 

23.  Violation     of     ordinance      restrictlngr 
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an  obstniction  or  defect,  the  fact  that  other  matters  contributed  will  not  bar  relief 
to  one  who  was  free  from  negligence.'^* 

(§  14)     I.  Contributory  negligence  of  person  injured  ^^^  ^  ^-  ^-  *-  precludes  re- 
covery,^^  but  one  is  guilty  of  contributory  negligence  only  when  injured  by  some 


placing  of  building  material  in  street  held 
proximate  cause  of  injury  to  pedestrian. 
Bensel  Const.  Co.  v.  Homer  [Ga.  App.]  5S  SE 
489.  Held,  under  evidence,  it  could  not  be 
said  as  matter  of  law  that  certain  ice  rather 
than  other  defects  caused  plaintiff's  fall. 
Mayhood  v.  New  York,  103  NYS  856.  Where 
wagon  was  backed  over  embankment,  ab- 
sence of  guard  held  proximate  cause  and 
not  previous  removal  of  a  timber.  Wallace 
V.  New  Albion,  105  NYS  524.  Defective  street 
delaying  fire  department  held  not  proximate 
cause  of  plaintiff's  loss  by  fire.  Hazel  v. 
Owensboro,  30  Ky.  L.  R.  627,  99  SW  315.  City 
not  liable  where  horse  fell  on  smooth  pave- 
ment and  got  hind  foot  caught  in  perpendic- 
ular sewer  opening  of  standard  make.  Vac- 
carini  v.  New  York,  54  Misc.  600,  104  NYS 
928. 

24.  One  need  not  show  that  his  injury 
was  due  solely  to  an  obstruction  if  his  own 
conduct  in  no  way  contributed.  Harriman  v. 
Moore  &  Co.  [N.  H.]  67  A  225.  That  lawful 
use  of  a  street  by  others  contributes  to  an 
injury  does  not  relieve  the  municipality. 
Where  bicycle  rider  was  injured  while  a  car 
and  another  vehicle  were  passing  abreast  in 
same  direction.  Clinton  v.  Revere  [Ma.ss.] 
80  NE  813.  Act  of  driver  in  driving  against 
a  pile  of  earth  in  street  held  not  to  preclude 
recovery  by  plaintiff  who  was  injured.  Citi- 
zens' Gas  &  Elec.  Co.  v.  Nicholson  [C.  C.  A.] 
152  F  389.  That  horse  was  temporarily  un- 
controllable at  time  of  collision  held  not  to 
render  obstructions  less  the  proximate  cause. 
Janes  v.  Tampa  [Fla.]  42  a  729.  Complaint 
considered  and  held  to  show  that  unguarded 
obstructions  were  proximate  cause.  Id.  City 
not  relieved  because  snow  contributed  to 
fall  on  defective  sidewalk.  Forney  v.  Mel- 
vin,  130  111.  App.  203;  City  of  Covington  v. 
Billlter,  30  Ky.  L.  R.  650,  99  SW  318.  City 
responsible  for  Injurj^  caused  by  dangerous 
walk  though  plaintiff  was  suffering  from  a 
disease  which  aggravated  the  consequences 
of  the  injury.  City  of  Roswell  v.  Davenport 
IN.  M.]  89  P.  256.  In  action  for  injuries 
caused  by  horse  taking  fright  at  steam  es- 
caping from  exhaust  pipe  near  highway, 
fact  that  it  was  blow^n  across  road  by  wind 
does  not  relieve  defendant  where  such  wind 
was  not  unusual  or  extraordinary.  Ft. 
T\"ayne  Cooperage  Co.  v.  Page  [Ind.  App.]  82 
NE  83. 

25.  Stidham  v.  Delaware  City  [Del.]  67  A 
175;  City  of  Americus  v.  Johnson  [Ga.  App.] 
58'  SE   518. 

Held  g'uilty  of  contributory  negligence: 
Pedestrian  falling  into  manhole.  Wrigley  v. 
New  York,  106  NYS  812.  Stepping  into  trench 
from  which  curbstones  had  been  removed. 
McHugh  v.  Inter-State  Pa  v.  Co.,  121  App. 
Div.  517,  106  NYS  165.  Leaving  walk  and 
walking  in  gutter,  falling  into  sewer  open- 
ing therein.  Mitchel  v.  Richmond  [Va.]  57 
SE  570.  Carrying  a  couch  so  as  to  obstruct 
her  view.  Lautenbacher  v.  Philadelphia,  217 
Pa.  318,  66  A  549.  Knowingly  taking  an  ob- 
viously dangerous  sidewalk  where  he  could 
take  a  safe  path.  City  of  Chicago  v.  France, 
124  111.  App.  648.     One  injured  by  depression 


in  street.  Smith  v.  Philadelphia,  217  Pa.  118, 
66  A  142.  Falling  into  unguarded  street  ex- 
cavation. Austin  V.  Charlotte  [N.  C]  59  SE 
701.  Petition  demurrable  for  showing  con- 
tributory negligence  in  attempting  to  pass  a 
known  ditch  in  the  road.  Southern  R.  Co. 
V.  Rowe  [Ga.  App.]  59  SE  462.  No  recovery 
where  one  disregarded  barriers  warning 
public  that  street  was  closed  for  repair. 
McFarlane  v.  Boston  El.  R.  Co.,  194  Mass. 
183,  80  NE  447.  Where  one  attempted  to 
turn  on  to  a  lower  parallel  highway,  upset- 
ting vehicle.  Nelson  v.  Spokane  [Wash.]  87 
P  1048.  If  one  riding  in  a  vehicle  acquiesces 
in  another's  negligent  manner  of  driving, 
he  cannot  recover  for  injuries  from  obstruc- 
tions. Canter  v.  St.  Joseph  [Mo.  App.]  105 
SW  1.  Where  unfastened  horse  ran  away 
and  against  obstruction  permitted  by  city, 
causing  injury.  City  of  Denver  v.  Utzler,  38 
Colo.   300,   88  P   143. 

Not  guilty:  Woman  falling  by  stepping 
into  hole  in  front  of  defendant's  store. 
Brown  V.  Milligan.  33  Pa.  Super.  Ct.  244. 
Girl  injured  on  sidewalk.  City  of  Atlanta 
V.  Harper  [Ga.]  59  SE  230.  On  icy  side- 
walk. Hynes  v.  Brewer,  194  Mass.  435, 
80  NE  503.  That  she  could  see  the  ice 
did  not  bar  recovery.  Id.  One  injured  by  a 
board  sticking  out  of  a  fence  over  temporary 
sidewalk.  Moret  v.  George  A.  Fuller  Co. 
[Mass.]  80  NE  789.  Pedestrian  falling  into 
opening  left  in  sidewalk  by  reriioval  of  a 
plank,  night  being  dark,  etc.  Ashley  v.  Ab- 
erdeen [Wash.]  90  P  210.  That  one  goes 
over  a  defective  walk  is  not  negligence  as 
matter  of  law.  Mayhood  v.  New  York,  103 
NYS  856.  Evidence  held  not  to  show  con- 
tributory negligence  on  part  of  one  injured 
on  defective  crossing.  Tov/n  of  Normal  v. 
Bright,  125  111.  App.  478.  Pedestrian  stumb- 
ling against  lumber  in  street  held  not  guilty 
of  contributory  negligence.  Bensel  Const. 
Co.  V.  Homer  [Ga.  App.]  58  SE  489.  Woman 
hurrying  from  store  to  catch  electric  car 
held  not  negligent  as  matter  of  law  in  fail- 
ing to  discover  street  car  rails  left  in  street. 
Keith  V.  Worcester  &  B.  V.  St.  R.  Co.  [Mass.] 
82  NE  680.  Old  woman  driving  a  wagon 
which  was  overturned  held  not  guilty  of 
contributory  negligence  as  a  matter  of  law. 
City  of  Ft.  Collins  v.  Yetter,  38  Colo.  87,  89 
P  777.  Driving  horse  of  ordinary  gentleness 
by  a  steam  exhaust  pipe  at  rate  of  seven 
miles  per  hour.  Ft.  Wayne  Cooperage  Co. 
V.  Page  [Ind.  App.]  82  NE  83.  Not  negli- 
gence per  se  to  drive  on  east  side  of  street 
where  dirt  had  been  piled  on  west  side, 
though  some  had  also  been  piled  on  east 
side.  Citizens'  Gas  &  Elec.  Co.  v.  Nicholson 
[C.  C.  A.]  152  F  389.  Mere  existence  of  an- 
other route  does  not  show  contributory  neg- 
ligence, question  being  ordinarily  for  jury. 
Town  of  Normal  v.  Bright,  125  111.  App.  478, 
Fact  that  pedestrian  failed  to  remember  de- 
fect of  which  she  had  previous  knowledge 
held  not  to  necessarily  render  her  negligent. 
City  of  Brownsville  v.  ArbuCkle,  30  Ky.  L.  R. 
414,  99  SW  239.  Plaintiff  held  not  negligent 
as  matter  of  law  in  stepping  into  known 
hole,   night  being  dark.     City  of  Natchez  v. 
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obvious  defect  which  by  the  exercise  of  reasonable  care  he  could  have  a\oided  -"  or  b}' 
some  defect  latent  or  patent  which  he  knows  exists  but  nevertheless  does  not  take 
care  to  avoid.-**^  Travelers  may  assume  that  the  highway  is  reasonably  safe  -"  and 
that  others  using  it  will  exercise  reasonable  care.^^  So,  also,  a  mere  knowledge  of  a 
defect  will  not  bar  relief  as  a  matter  of  law  unless  the  danger  was  so  obvious  that  per- 
sons of  ordinary  prudence  would  not  have  attempted  to  use  the  street,-^  nor  is  it 
negligence  per  se  to  use  a  street  where  there  is  no  sidewalk,^"  though  knowledge  or 
uncommon  use  may  call  for  greater  care.^^  Presumptions  and  burden  of  proof  are 
discussed  in  a  subsequent  section.^^ 

§  15.  Act{o7is  for  injuries.^^'^  ^  ^-  ^-  ^^ — The  ISTebraska  statute  does  not  require 
one  injured  on  a  defective  street  to  first  present  his  claim  to  the  city  council  and  then 
appeal  from  its  action,  but  an  original  action  may  be  maintained  in  the  district 
court.^^ 

Notice  of  claim  for  injury  and  intent  to  sue  ^^"^  ^  ^-  ^-  ^*  is  a  prerequisite  to  the 
maintenance  of  an  action  when  required  by  statute,^*  and  must  be  properly  presented 
or  served  ^^  within  the  prescribed  time.^*'  The  character  and  contents  of  a  claim 
will  depend  upon  the  statute.^'^     A  notice  or  claim  will  be  reasonably  construed,^** 


Lewis  [Miss.]  43  S  471;  Nicholson  v.  South 
Omaha  [Neb.]  110  NW  55S.  Not  negligent 
in  pursuing  way  over  rough  and  uneven 
street  which  was  covered  witli  light  snow, 
knowing  of  its  condition.  Jacobsen  v.  Om- 
aha [Neb.]  113  NW  792.  Not  as  matter  of 
law  contributory  negligence  to  take  an  alley 
home  at  night  thougli  existence  of  an  open 
ditch  was  known.  Harrell  v.  Macon,  1  Ga. 
App.  413,  58  SE  124. 

26.  a6n.  Hammock  v.  Tacoma  [Wash.]  87 
P  924. 

27.  Stidham  v.  Delaware  City  [Del.]  67  A 
175;  Ryan  v.  Foster  [Iowa]  109  NW  1108; 
Weber  v.  Union  Development  &  Const.  Co., 
118  La.  77,  42  S  652;  Hammock  v.  Tacoma 
[Wash.]  87  P  924;  Ashley  v.  Aberdeen 
[Wash.]  90  P.  210.  And  are  not  negligent 
for  failing  to  observe  concealed  dangers  in 
time.  Corcoran  v.  New  York,  188  N.  Y.  131, 
80  NE  660. 

28.  Indianapolis  St.  R.  Co.  v.  Hoffman 
[Ind.  App.]   82  NE  543. 

20.  City  of  Mobile  v.  Shaw  [Ala.]  43  S 
94;  Harrell  v.  Macon,  1  Ga.  App.  413,  58  SB 
124;  Cook  v.  Hedrick  [Iowa]  112  NW  157; 
Murphy  v.  South  St.  Paul  [Minn.]  112  NW 
259;   Heberling  v.  Warrensburg,  204  Mo.  604, 

103  SW  36;  Kennedy  v.  Greenville  [S.  C]  58 
SE  989.  Where  there  are  two  ways,  one  safe 
and  other  unsafe,  traveler  knowing  condi- 
tion of  both  must  exercise  care  of  ordinarily 
prudent  person  to  select  safe  way.  City  of 
Cleburne  v.  Elder  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.    530,    102    SW    464. 

30.  Bensel  Const.  Co.  v.  Homer  [Ga.  App.] 
58  SE  489.  Pedestrian  may  cross  street  at 
any  point  and  in  doing  so  is  not  bound  to 
use  a  greater  degree  of  care  than  at  crossing. 
City  of  Covington  v.  Whitney,  30  Ky.  L.  R. 
659,  99  SW  337.  Pedestrian  is  not  guilty  of 
negligence  in  crossing  street  diagonally  to 
catch  street  car.  Weber  v.  Union  Develop- 
ment &  Const.  Co.,  118  La.  77,  42  S  652. 

31.  Plaintiff  held  to  more  than  ordinary 
care  where  sidewalk  was  obviously  rough 
and  uneven  on  account  of  excavations  and 
building    operations.      Henry    v.    New    York, 

104  NYS  440.  Being  off  sidewalk.  Bensel 
Const.  Co.  V.  Homer  [Ga.  ^pp.]   58  SB  489. 

32.  See  post,  Actions,  subd.  Evidence. 


33.  Sess.  Laws  1903,  p.  177,  c.  17,  §  107. 
being  §  8106,  Cobbey's  Ann.  St.  1903.  Nichol- 
son v.  South  Omaha  [Neb.]  110  NW  558. 

34.  Fact  that  plaintiff  was  unconscious 
during  time  for  giving  notice  held  not  to 
excuse.  Ellis  v.  Kearney  [Neb.]  113  NW  803. 
Kurd's  Rev.  St.  1905,  c.  70,  §  7,  requiring 
written  notice  of  injury  to  be  given  within 
six!  months,  is  not  complied  with  by  com- 
mencing suit  within  such  period.  Erford  v. 
Peoria,  229  111.  546,  82  NE  374.  Act  May  IS", 
1905,  §  1  (Hurd's  Rev.  St.  1905,  c.  70,  §  6), 
limiting  time  for  bringing  actions  for  per- 
sonal injuries  against  cities,  towns,  and 
villages,  and  requiring  notice  to  be  given 
within  six  montlis  of  injury,  held  not  viola- 
tive of  Const,  art.  4,  §  13,  providing  that  no. 
law  shall  be  amended  by  reference  to  Its 
title  only  (Id.),  nor  is  it  special  legislation 
because  not  applying  to  counties,  townsliips, 
etc.  (Id.). 

35.  Under  Detroit  charter  notice  must  act- 
ually reach  corporation  counsel  or  his  chief 
assistant.  Abbott  v.  Detroit  [Mich.]  14  Det. 
Leg.  N.  662,  113  NW  1121.  Held  under  evi- 
dence question  for  jury  whetlier  notice  left 
with  chief  clerk  readied  counsel  or  chief  as- 
sistant. Id.  Service  on  messenger  in  office 
of  corporation  counsel  held  insufficient  under 
statute  requiring  service  on  counsel  or  his 
assistant.  McAuliff  v.  Detroit  [Mich.]  14 
Det.  Leg.  N.  669,  113  NW  1112.  Under  Rev. 
Code  N.  D.  1899,  §  2172,  requiring  presenta- 
tion of  claim  to  mayor  and  common  council 
within  60  days,  presentation  to  and  filing  by 
tlie  city  auditor  within  prescribed  time  is 
proper.  City  of  Grand  Forks  v.  AUman  [C. 
C.  A.]    153   F  532. 

3«.  Notice  of  intent  to  sue  held  served 
within  six  months  after  cause  of  action  ac- 
crued where  served  within  six  months  from 
filing  of  complaint  with  comptroller,  thougli 
after  six  months  from  date  of  injury.  Bern- 
reither  v.  New  York,  55  Misc.  130,  106  NYS 
286. 

37.  Oral  notice  is  insufficient  under  Comp. 
St.  1907,  c.  13,  art.  3,  §  39,  requiring  written 
notice.  Ellis  v.  Kearney  [Neb.]  113  NW  803. 
Statutory  provision  that  clerk  shall  keep- 
record  of  the  notice,  "describing  the  defect 
complained    of,"    held    not    to    require    nntke- 
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and  held  sufficient  if  enough  information  is  given  to  enable  the  authorities  to  prop- 
erly investigate  the  case.^** 

Pleading.^^^  ^  ^-  ^-  *^ — The  ordinary  rules  apply.*"  A  cause  of  action  or  de- 
fense must  be  set  out/^  hence  the  complaint  must  sufficiently  show  that  the  place  of 
injury  was  a  public  highway,*^  that  defendant  was  negligent  '^^  and  had  notice,**  and 
that  plaintiff  was  a  traveler  and  as  such  entitled  to  protection.*"     Plaintiff  cannot  be 


to  contain  such  description.     Forbes  v.   Om- 
aha  [Neb.]    112  NW  326. 

38.  EUis  V.  Seattle   [Wash.]   92  P  431. 

39.  Notice  held  sufficient,  especially  after 
city  acted  thereon  without  objection.  Davis 
V.  Adrian,  147  Mich.  300,  13  Det.  Leg.  N.  1023, 
110  NW  1084.  Notice  is  not  void  by  inclusion 
of  irrelevant  and  unnecessary  matter  unless 
misleadingr.  Jacobsen  v.  Omaha  [Neb.]  113 
NW  792.  Written  notice  siven  by  wife  in 
conformity  with  §  12,  c.  12a,  of  charter  of 
Omaha,  and  which  discloses  that  she  is  a 
married  woman,  held  sufficient  to  authorize 
recovery  of  consequential  damages  by  hus- 
band. T\^right  V.  Omaha  [Neb.]  110  NW  754. 
Notice  to  town  describing'  cause  of  injury 
as  limb  of  a  tree  extending  across  highway, 
and  place  as  "on  Great  Neck  Road,  so  called, 
near  the  Hedden  place,  so  called,  in  town  of 
Waterford,"  held  sufficient  as  to  place.  Town 
of  Waterford  v.  Bison  [C.  C.  A.]  149  F  91. 
Notice  of  claim  sufficient  though  designating 
place  as  "west"  instead  of  east  side  of  street. 
Ellis  V.  Seattle  [Wash.]  92  P  431.  Misde- 
scription of  place  not  fatal  where  city  imme- 
diately located  place  and  removed  obstruc- 
tion. Cook  V.  Topeka  [Kan.]  90  P  244.  No- 
tice reciting  that  claimant  sustained  injury 
by  falling  on  defective  sidewalk  "at  corner 
of  Howard  and  Twenty-First  St,"  held  in- 
sufHcient  as  to  place.  Barribeau  v.  Detroit, 
147  Mich.  119,  13  Det.  Leg.  N.  810.  110  NW 
512.  Notice  not  invalid  for  misstntin^  date 
in  one  place  where  in  another  place  correct 
date  was  given.  Canter  v.  St.  Joseph  [Mo. 
App.]   105  SW  1. 

40.  Where  complaint  alleges  that  material 
placed  in  highway  was  for  use  in  repairing 
culvert,  defendant  may  show  such  fact  with- 
out alleging  it  in  answer.  Carlon  v.  Green- 
field, 130  Wis.  342,  110  NW  208.  Where  com- 
plaint avers  that  road  on  which  plaintiff  was 
traveling  was  a  neighborhood  or  public  high- 
way, general  issue  puts,  character  of  road 
in  issue  and  it  is  not  error  to  sustain  de- 
murrer to  plea  especially  putting  character 
In  issue.  Dunn  &  Lallande  Bros.  v.  Gunn 
[Ala.]  42  S  686.  Certain  allegations  in  com- 
plaint in  suit  for  negligently  operating  auto- 
mobile held  so  indefinite  and  uncertain  as  to 
be  subject  to  motion  to  amend;  others  held 
not  so  indefinite.  Harrington  v.  Stillman, 
105  NYS  75.  In  suit  for  collision  with  auto- 
mobile, not  abuse  of  discretion  to  permit 
amendment  that  automobile  was  driven  by 
defendant's  servant,  and  to  allow  insertion 
of  words  "and  negligently."  Lampe  v.  Jacob- 
sen  [Wash.]  90  P  654.  In  suit  for  injury 
from  defective  sidewalk,  amendment  of  com- 
plaint by  striking  words  "tripped  and  stum- 
bled upon  and  against"  and  substituting 
".stepped  upon  and  broke  through"  held  not 
to  state  a  new  cause.  City  of  Bvanston  v. 
Richards,  224  111.  444,  79  NE  673.  Allegations 
in  original  petition  held  sufficient  to  author- 
ize proof  of  contents  of  speed  ordinance,  vio- 
lation of  wliich  resulted  In  a  collision.    Foley 


V.  Northrop  [Tex.  Civ.  App.]   19  Tex.  Ct.  Rep. 
921.    105    SW    229. 

Variance:  Evidence  held  not  to  show  that 
defect  was  in  a  bridge  instead  of  in  a  side- 
walk as  alleged.  City  of  Bloomington  v. 
Woodworth  [Ind.  App.]  81  NE  611.  Allega- 
tion of  snow  and  ice  on  cross  walk  held  not 
sustained  by  proof  that  plaintiff  slipped  on 
sidewalk.  Brennan  v.  New  York,  117  App. 
Div.  849,  103  NYS  266. 

41.  Complaint  held  not  demurrable  for 
want  of  facts  in  suit  for  injury  to  child  from 
pile  of  earth  and  open  pipe  negligently  left 
near  a  building.  Hunton  v.  Peekskill,  104 
NYS  220.  Complaint  showing  that  in  opera- 
tion of  defendant's  mill  great  clouds  of  steam 
were  emitted  within  eight  feet  of  highway 
and  within  six  feet  of  the  ground,  which 
passed  over  the  highway,  and  producing 
loud  and  frightful  noises,  all  of  which  tended 
to  frighten  horses,  etc.,  held  sufficient.  Ft. 
Wayne  Cooperage  Co.  v.  Page  [Ind.  App.]  82 
NE  83.  Complaint  under  Laws  1905,  p.  469.  c. 
305.  §  4,  requiring  operator  of  automobile,  on 
signal  of  distress  by  person  driving  horses 
to  stop  all  motor  power  and  remain  station- 
ary unless  movement  forward  shall  be 
deemed  necessary  to  avoid  accident,  held  to 
sufficiently  charge  failure  to  shut  off  motor 
power  (McCummins  v.  State  [Wis.]  112  NW 
25),  and  negative  exception,  objection  being 
taken  after  prosecution  had  rested  (Id.). 
Allegation  that  plaintiff  did  not  know  of 
dangerous  condition  of  sidewalk,  and  that 
accident  occurred  at  niglit  witliout  his  fault, 
held  not  to  show^  contributory  negligence. 
City  of  Indianapolis  v.  Keeley,  167  Ind.  516, 
79  NE  499.  Answer  held  good  on  demurrer 
where  plaintiff  sued  for  injuries  from  trip- 
ping over  wire  stretched  near  sidewalk  to 
protect  the  grass.  Teague  v.  Bloomington 
[Ind.   App.]    81   NE   103. 

42.  Complaint  held  to  sufficiently  charge 
that  a  certain   street  was  within  city  limits 

and  was  a  public  street  so  as  to  show  defend- 
ant's duty  to  plaintiff.  City  of  Indianapolis 
V.  Keeley,  167  Ind.  516,  79  NE  499.  Allega- 
tion that  "wliile  going  west  on  G.  avenue, 
at  the  intersection  of  T.  street,  said  street 
then  being  and  now  a  public  street,"  etc., 
held  to  allege  that  both  streets  were  public 
streets.  City  of  Louisville  v.  Adams,  30  Kv. 
L.    R.    1129,    100   SW   218. 

43.  Complaint  held  sufficient  to  show  ac- 
tionable negligence  in  suit  for  injuries  from 
icy  sidewalk.  Storm  v.  Butte,  35  Mont.  385, 
89  P  726.  Held  sufficient  to  show  what 
caused   the   injuries.      Id. 

44.  Complaint  held  to  sufficiently  allege 
negligence  and  notice  of  defect  on  part  of 
municipality.  City  of  Anniston  v.  Ivey  [Ala.] 
44  S  48.  Averment  of  actual  notice  held 
to  admit  evidence  of  constructive  notice. 
Village  of  Bethany  v.  Lee,  124  111.  App.  397. 

45.  Chicago.  I.  &  L.  R.  Co.  v.  McCandish, 
167  Ind.  648,  79  NE  903. 
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required  to  plead  defensive  matter.*^  Contributory  negligence  is  matter  of  defense 
to  be  pleaded  and  proven  by  defendant.*^ 

Evidence.^^^  ^  '^-  ^-  *® — The  burden  is  on  plaintiff  to  establish  his  case/^  includ- 
ing the  giving  of  notice  to  the  municipality.*^  Though  the  doctrine  of  res  ipsa  may 
be  applicable,^"  it  does  not  require  defendant  to  disprove  negligence  by  a  preponder- 
ance of  evidence.^^  While  ordinarily  the  burden  of  showing  contributory  negligence 
is  on  defendant/-  there  is  no  presumption  that  plaintiff  was  exercising  ordinary 
care.^^ 

The  general  principles  control  as  to  the  admissibility  ^*  and  sufiicienc}'  of  the 
evidence,^"  hence  mere  conclusions  or  opinions  are  objectionable.^"  Vvliile  on  the 
question  of  reasonable  care  a  town  may  show  what  was  reasonable  and  practicable 


46.  In  action  for  injuries  caused  by  wire 
fence  stretched  across  road,  plaintiff  cannot 
be  compelled  to  state  whether  there  was  a 
new  and  plainly  traveled  road  at  such  place. 
Vanderveer  v.   Moran    [Neb.]    112   NW   581. 

47.  Board  of  Councilmen  of  Nicholasville 
V.  Fain,  30  Ky.  L.  R.  564,  99  SW  275;  City  of 
Henderson  v.  Sizemore  [Ky.]  104  SW  722; 
Coffey  V.  Carthage,   200  Mo.   616,   98   SW  561. 

48.  To  show  that  railroad  company  un- 
necessarily and  wrongfully  obstructed  street 
by  its  train  proximately  causing'  his  injury. 
Duffy  V.  Atlantic  &  N.  C.  R.  Co.,  144  N.  C.  26, 
56  SE  557.  Under  Rev.  Laws,  c.  51,  §  18, 
plaintiff  must  prove  that  in  exercise  of  rea- 
sonable diligence  defendant  town  should 
have  ascertained  and  remedied  the  defect. 
Mason  v.  Winthrop  [Mass.]  81  NB  644.  In 
suit  against  city,  burden  on  plaintiff  tr>  pro\o 
not  only  that  defendant  was  negligent  but 
that  he  himself  was  free  from  neglis'enc;. 
Stidham  v.  Delaware  City  [Del.]    67  A.  175. 

49.  McAuliff  V.  Detroit  [Mich.]  14  Det. 
Leg.  N.   669,   113  NW   1112. 

50.  Where  pedestrian  stepped  through  In- 
adequate filling  up  of  water-main  trench. 
Cunningham  v.  Dady,  103  N.YS  852.  Where 
one  is  injured  by  falling  of  an  awning  ex- 
tending over  street,  presumption  of  negli- 
gence arises.  McHarge  v.  Newcomer  &  Co., 
117  Tenn.  595,  100  SW  700. 

51.  Cunningham  v.  Dady,  103  NTS  852. 

52.  City  of  Indianapolis  v.  Keeley,  167  Ind. 
516,  79  NE  499. 

53.  Acts  1899,  p.  58,  c.  41,  placing  burden 
of  proof  on  defendant,  does  not  create  such 
presumption.  City  of  Indianapolis  v.  Keeley, 
167    Ind.    516,    79    NE    499. 

54.  Declarations  of  automobile  driver  as 
to  how  accident  occurred  made  after  he  had 
left  machine,  examined  child,  and  had  talked 
to  police  officer,  held  not  res  gestae.  Clark  v. 
Van  Vleck  [Iowa]  112  NW  648.  Statements 
of  father  after  accident  that  it  was  not  de- 
fendant's fault  held  hearsay,  as  were  state- 
ments as  to  child's  health.  Id.  Police  officer's 
notes  made  at  time  of  accident  but  not  shown 
to  be  true  held  properly  excluded.  City  of 
Chicago  V.  Jarvis,  226  111.  614,  80  NB  1079. 
Photo(n^pb<^  taken  next  day  after  accident 
held  inadmissible  without  showing  that  con- 
ditions remained  the  same.  Crandall  v.  Du- 
buque [Iowa]  112  NW  555.  Error  to  exclude 
consideration  of  protograph  after  attempt  to 
show  that  It  correctly  represented  the  place 
at  time  of  accident.  City  of  Chicago  v. 
Hutchinson,  129  III.  App.  239.  Statement  on 
subsequent   repair  of  sidewalk,   irresponsive 


to  question  on  cross-examination,  held  im- 
proper. City  of  Aurora  v.  Plummer,  122  111. 
App.  143.  Held  not  error  to  strike  out  testi- 
mony that  witness  would  not  want  to  say 
that  sidewalk  was  in  dangerous  condition. 
Crandall  v.  Dubuque  [Iowa]  112  NW  555. 
Question,  "I  will  ask  you  to  state  whether 
or  not,  if  there  had  been  a  ditch  12  or 
18  inches  deep  on  Fourteenth  street  for 
several  days  prior  to  the  time  Ivey  was  hurt, 
you  w^ould  have  noticed  it,"  held  not  ad- 
missible as  showing  nonexistence  of  ditch. 
City  of  Anniston  v.  Ivey  [Ala.]  44  S  48.  Ques- 
tion, "state  what  your  duties  are  as  chair- 
man of  the  street  committee,"  held  imma- 
terial as  calling  for  duties  at  time  of  trial. 
Id.  In  suit  for  injuries  from  falling  into 
coal  hole,  evidence  held  to  tend  to  prove  al- 
legations of  complaint.  City  of  Chicago  v. 
Jarvis,  226  111.  614,  80  NE  1079.  Evidence  as 
to  whether  in  fact  culvert  was  rebuilt  is  ad- 
missible as  bearing  on  allegation  that  ma- 
terials placed  in  highway  were  for  repair  of 
such  culvert.  Carlon  v.  Greenfield,  130  Wis. 
342,  110  NW  208.  In  action  for  injuries  caused 
by  old  and  defective  sidewalk,  evidence  of 
life  and  durability  of  nails  and  boards  used 
in  construction  of  such  sidewalk  is  admis- 
sible. Fatten  v.  Sanborn,  133  Iowa,  650,  110 
NW  1032.  Defendant's  testimony  that  he 
was  an  expert  driver  of  horses  and  had  never 
before  been  accused  of  negligence  held  im- 
material. Hanchett  v.  Haas,  125  111.  App. 
111. 

55.  Evidence  sufficient  to  sustain  finding 
that  plaintiff  was  on  a  crossing  when  she 
was  injured.  Town  of  Normal  v.  Bright,  125 
111.  App.  478.  Fact  that  jury  visited  scene 
of  accident  at  request  of  a  party  does  not 
preclude  him  from  asserting  that  verdict  is 
not  supported  by  evidence.  Forbes  v.  Omaha 
[Neb.]    112   NW   326. 

56.  Witness  cannot  testify  as  to  whether 
street  is  in  a  "dangerous  or  impassable  con- 
dition." City  of  Anniston  v.  Ivey  [Ala.]  44 
S  48.  Not  reversible  error  to  strike  state- 
ments that  an  electric  light  was  burning  "so 
bright  I  think  I  could  have  read  a  newspaper 
there,"  and  that  "I  tliink  it  was  pretty  near 
as  bright  as  day."  City  of  Chicago  v.  Loebel, 
130  111.  App.  487.  Statement  that  a  horse  be- 
came frightened  (Ward  v.  Meredith,  220  111. 
66,  77  NE  118,  afg.  122  111.  App.  159),  or  that 
plaintiff  had  no  knowledge  of  defective  con- 
dition of  sidewalk  at  time  of  accident,  held 
not  objectionable  as  a  conclusion  (Patton 
v.  Sanborn,  133  Iowa,  650,  110  NW  1032). 
Statement  that  "wagon  was  coming  at  full 
speed"  held  not  a  mere  opinion.  United 
Breweries  Co.   v.   O'Donnell,   124   111.   App.   24. 
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to  be  done  under  the  circumstances  and  the  cost  thereof, ^^  evidence  merely  showing 
the  per  mile  appropriation  for  streets  in  the  year  of  the  accident  is  inadmissible,"^ 
and  where  a  defect  has  existed  for  over  a  year,  evidence  of  the  extent  of  sidewalks 
under  municipal  control  will  not  be  admitted.^^  Evidence  of  previous  inspection 
of  a  structure  by  city  officials  showing  it  to  be  unsafe  may  be  admitted  to  show 
notice,  and  to  impose  upon  the  city  the  burden  of  showing  subsequent  repairs.®** 
The  condition  of  the  place  of  injury  shortly  after  the  accident  may  be  shown  where 
there  could  have  been  no  substantial  change  in  the  meantime.®^  Evidence  of  other 
and  similar  accidents  at  the  same  place  may  be  admitted  for  certain  purposes,^-  pro- 
vided the  cause  Avas  the  same,''^  and  the  condition  of  the  street  in  the  immediate 
vicinity  of  the  place  of  injury  may  also  be  shown.®*  Subsequent  improvement  of  a 
defect  may  not  be  shown.®^  Under  an  allegation  that  the  locus  was  a  public  high- 
way, one  may  show  its  dedication  by  defendant.®®  Compliance  or  violation  of  an 
ordinance  may  be  shown  on  the  question  of  care  or  negligence.®^  Permits  to  oper- 
ate in  a  street  may  be  admitted  to  show  defendant's  control  of  the  place,®*  or  that  he 
acted  within  his  rights.®^ 

Questions  for  the  jury,  instructions  and  findings.^^^  ^  ^-  ^-  ^^ — The  question  of 
negligence,'^*'  contributory  negligence/^  proximate  cause/-  or  notice/^  is  ordinarily 
for  the  jury.''* 


57,  58.  Adams  v.  Stoneham,  193  Mass.  597, 
79  NE  881. 

59.  Hammock  v.  Tacoma  [Wash.]  87  P  924. 

60.  Unsafe  awningr  inspected  and  pro- 
nounced unsafe  seven  years  before  accident. 
Mansfield  v.   New  York,   104  NYS  386. 

61.  Condition  of  coal  hole  an  hour  and  a 
half  after.  City  of  Chicag-o  v.  Jarvis,  226  111. 
614,  80  NB  1079.  Evidence  of  condition  of 
stringers  and  planks  a  few  d-eys  after  acci- 
dent and  after  sidewalk  had  been  torn  up 
held  admissible  to  show  condition  at  time  of 
accident.  Patton  v.  Sanborn,  133  Iowa,  6.50, 
110  NW  1032.  Evidence  of  rotten  condition 
of  stringers  of  sidewalk  six  weeks  after  ac- 
cident held  admissible.  Miller  v.  Canton,  123 
Mo.  App.  325,  100  SW  571. 

63.  Evidence  of  numerous  other  accidents 
of  the  same  kind  at  the  same  place  is  ad- 
missible as  showing  that  the  common  cause 
was  a  dangerou.s  and  unsafe  defect  (City  of 
Chicago  V.  Jarvis,  226  111.  614,  80  NE  1079), 
and  knowledge  on  the  part  of  the  municipal- 
ity (Id.).  Evidence  that  plaintiff's  compan- 
ions fell  at  same  time  and  as  to  how  they 
fell  held  admissible  as  showing  nature  of  de- 
fect. Abbott  V.  Detroit  [Mich.]  14  Det.  Leg. 
N.   662,   113   NW   1121. 

63.  Held  improper  to  allow  plaintiff's  wit- 
ness to  testify  to  an  injury  she  had  received 
at  same  place,  it  not  appearing  that  the 
cause  was  the  same.  City  of  Aurora  v. 
Plummer,   122   111.   App.    143. 

64.  Plaintiff  held  not  restricted  in  show- 
ing bad  condition  of  sidewalk  to  loose  board 
causing  accident  but  may  show  that  walk 
in  Immediate  vicinity  is  in  bad  condition. 
Thompson  v.  Poplar  Bluff  [Mo.  App.]  101  SW 
709.  Condition  of  road  300  feet  from  place 
of  accident  held  inadmissible  under  facts  as 
too  remote.  Strand  v.  Grinnell  Automobile 
Garage  Co.    [Iowa]    113   NW  488. 

65.  Evidence  of  subsequent  filling  in  of 
defect  in  sidewalk  held  inadmissible.  Mackey 
V.  New  York,  121  App.  Div.  473,  106  NYS  114. 

66.  Davis  v.  Oregon  Short  Line  R.  Co.,  31 
Utah,  307,   88  P  2, 


67.  Penal  ordinance  regulating  fastening 
of  horses  in  street.  Caughlin  v.  Campbell- 
Sell  Baking  Co.  [Colo.]  89  P.  53.  In  a  suit 
for  injuries  from  a  collision,  a  speed  ordi- 
nance alleged  to  have  been  violated  is  rele- 
vant and  material.  Foley  v.  Northrop  [Tex. 
Civ.   App.]    19  Tex.  Ct.   Rep.   921,   105   SW   229. 

68.  Building  permit  held  admissible  only 
as  bearing  on  defendant's  control  of  place  of 
injury  and  not  to  show  negligence  in  main- 
tenance of  a  guard  fence.  Moret  v.  George 
A.  Fuller  Co.   [Mass.]   80  NE  789. 

69.  Where  it  was  necessary  to  show  not 
only  that  defendant  had  right  to  lay  its  pipes 
in  street  but  that  it  acted  within  its  right, 
admission  of  municipal  consent  does  not  ren- 
der permit  inadmissible.  Stevens  v.  Citizen's 
Gas  &  Elec.  Co.,  132  Iowa,  597,  109  NW  1090. 

70.  Where  defendant  backed  a  wagon 
across  a  foot  path  and  against  a  building. 
Casey  v.  United  States  Exp.  Co.,  214  Pa.  1, 
63  A  365.  Where  plaintiff  was  knocked  down 
by  defendant's  vehicle.  Murphy  v.  Withing- 
ton,  194  Mass.  28,  79  NE  783.  As  to  speed  at 
which  wagon  was  driven.  Cooke  Brewing  Co. 
V.  Ryan,  125  111.  App.  597.  Whether  defend- 
ant's intoxication  contributed  to  injury.  Id. 
Negligence  of  driver  of  truck.  Gelb  v.  Mur- 
tagh,  104  NYS  842.  In  suit  for  injury  to 
child.  Coopers  v.  Sand  Co.,  31  Pa.  Super.  Ct. 
107.  Where  child  was  run  over  by  a  wagon. 
Barth  v.  Borden's  Condensed  Milk  Co.,  52 
Misc.  487,  102  NYS  498.  Where  boy  was  run 
over.  Levin  v.  Dunn,  101  NYS  25.  Negli- 
gence of  driver  of  beer  wagon.  Cooke  Brew- 
ing Co.  V.  Ryan,  125  111.  App.  597.  In  suit 
for  collision  with  defendant's  horse.  Mc- 
Mahen  v.  White,  30  Pa.  Super.  Ct.  169.  Where 
flagman  was  struck  by  defendant's  horse. 
Griffin  v.  Bell,  104  NYS  295.  Negligence  of 
driver  in  leaving  a  horse  unbridled  where 
noises  might  scare  him.  Koonz  v.  New  York 
Mail  Co.,  72  N.  J.  Law,  530,  63  A  341.  Team 
frightened  by  automobile.  Raber  v.  Hinds, 
133  Iowa,  312,  110  NW  697.  Automobile  col- 
lision. Lampe  v.  Jacobsen  [Wash.]  90  P.  654. 
Negligence    of    defendant's    chauffeur    where 
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a  mule  became  frightened  by  automobile. 
Roche.ster  v.  Bull  [S.  C]  58  SB  766.  Negli- 
gence of  street  car  company  m  operating 
cars.  Ashley  v.  Kanawha  Valley  Traction 
Co.,  60  W.  Va.  306,  55  SE  1016.  Where  rail- 
road company  left  a  car  off  tracks  on  high- 
way on  dark  night.  Davis  v.  Oregon  Short 
Line  R.  Co.,  31  Utah,  307,  88  P  2.  Whether 
materials  for  repairing  culvert  were  placed 
unnecessarilv  near  traveled  portion  of  high- 
way. Carlon  v.  Greenfield,  130  Wis.  342,  110 
NW  208.  Negligence  in  maintaining  steam 
exhaust  pipe  near  highway.  Ft.  Wayne 
Cooperage  Co.  v.  Page  [Ind.  App.]  82  NE  83. 
Where  it  was  not  made  to  appear  that  had 
defendant  arrested  the  sparker  as  soon  as 
he  saw  or  might  have  seen  that  team  was 
frightened  or  that  he  could  have  done  any- 
thing to  have  stopped  their  fright,  held  that 
case  was  not  made  for  jury.  House  v. 
Cramer,  134  Iowa,  374,  112  NW  3.  Icy  con- 
dition of  sidewalk.  Storm  v.  Butte,  35  Mont. 
385,  89  P  726;  Bull  v.  Spokane  [Wash.]  89 
P.  555.  Trodden  snow  on  sidewalk.  Cran- 
dall  V.  Dubuque  [Iowa]  112  NW  555.  Where 
pedestrian  was  injured  by  stepping  on  clinker 
of  ore  in  cinder  sidewalk.  City  of  Latonia 
V.  Hall  [Ky.]  103  SW  354.  City's  liability 
for  maintaining  top  of  manhole  three  to  six 
inches  above  sidewalk  surface.  Corr  v. 
New  York,  121  App.  Div.  578,  106  NYS  280. 
In  suit  for  injury  from  falling  on  a  concrete 
incline.  Stratton  v.  New  York,  117  App.  Div. 
887,  103  NYS  358.  Allowing  obstruction  to 
remain  in  street.  Jones  v.  Ogden  City  [Utah] 
89  P  1006.  In  suit  against  township  for  in- 
juries from  wire  extending  across  and  above 
a  road.  Ackley  v.  Bradford  Tp.,  32  Pa. 
Super.  Ct.  487.  Loose  stones  in  street. 
Adams  V.  Stoneham,  193  Mass.  597,  79  NE 
881.  As.  to  negligence  in  failing  to  re- 
move a  loose  plank  over  which  plaintiff 
stumbled.  City  of  Grand  Forks  v.  Allman 
[C.  C.  A.]  153  F  532.  Where  plaintiff  slipped 
on  beveled  end  of  plank  in  temporary  drive- 
v/ay.  Humphrey  v.  Leonard  [Cal.]  90  P.  705. 
In  suit  for  falling  into  unguarded  coal  hole. 
French  v.  Boston  Coal  Co.  [Mass.]  81  NE  265. 
Leaving  excavation  unguarded.  Muncy  v. 
Bevier,  124  Mo.  App.  10,  101  SW  157.  In  ac- 
tion for  injury  to  child  caused  by  falling  into 
sag  hole  in  street  filled  with  hot  water  from 
steam  heating  plant  of  school  district. 
Svendsen  v.  Alden  [Minn.]  112  NW  10. 
Wliere  the  location  and  character  of  a  defect 
is  in  controversy,  the  question  of  whether  a 
highway  was  reasonably  safe  is  ordinarily 
for  the  jury  (Mason  v.  Winthrop  [Mass.]  81 
NE  644),  and  it  is  only  wlien  there  is  no  dis- 
pute as  to  the  facts  or  inferences  to  be 
drawn  therefrom  that  it  becomes  a  question 
of  law  for  the  court  (Id.).  Whether  barrels 
had  been  placed  so  as  to  prevent  people  from 
falling  into  a  Ijulkhead  lield  for  jurj-.  Owens 
v.  Harvard  Brewing  Co.,  194  Mass.  498,  80 
NE  509.  In  suit  for  injuries  from  hole  in  a 
street,  area,  depth,  location,  etc.,  of  defect, 
held  for  jury.  Clinton  v.  Revere  [Mass.]  80 
NE  813.  Where  automobile  ran  over  an  em- 
bankment, question  of  sufficient  light  held 
for  jury  under  evidence.  Corcoran  v.  New 
York,   188  N.  Y.   131,   80  NE  660. 

71.  Where  plaintiff  passed  on  a  foot  path 
behind  a  wagon  which  was  backed  against 
him.  Casey  v.  United  States  Exp.  Co.,  214 
Pa.  1,  63  A  365.  Wiiether  plaintiffs  driver 
was  guilty  of  negligetice  in  manner  of  turn- 
ing from  street  car  track,  thus  contributing 


to  collision  with  defendant's  cab.  Keile  v. 
Kahn,  30  Pa.  Super.  Ct.  416.  Collision  with 
vehicle.     Murphy  v.  Withington,  194  Mass.  28, 

79  NE  783.  Where  one  was  struck  by  a  team 
while  working  in  street.  Fertel  v.  Peck  [Vt.] 
67  A  818.  Where  plaintiff  fell  from  a  load 
when  wagon  struck  defect  in  street.  City  of 
Chicago  V.  Bork,  227  111.  60,  81  NE  27.  Rid- 
ing on  top  of  load  of  potatoes,  seated  on 
sacks,  while  crossing  rock  ledge.  Dralle  v. 
Reedsburg,  130  Wis.  347,  110  NW  210.  Where 
team  was  frightened  by  car  left  on  highway 
off  track  on  dark  night.  Davis  v.  Oregon 
Short  Line  R.  Co.,  31  Utah,  307,  88  P  2.  Where 
boy  was  run  over.  Levin  v.  Dunn,  101  NYS 
25.  Whether  school  boy  killed  exercised  care 
to  be  expected  of  him.  United  Breweries 
Co.  v.  O'Donnell.  124  111.  App.  24.  In  suit  for 
injury  to  child,  contributory  negligence  of 
mother.  Coopies  v.  Sand  Co.,  31  Pa.  Super. 
Ct.  107.  Of  one  struck  by  street  car.  Ashley 
V.  Kanawha  Valley  Traction  Co.,  60  W.  Va. 
306,  55  SE  1016.  Pedestrian  injured  by  auto- 
mobile. Lampe  v.  Jacobsen  [Wash.]  90  P  654. 
Where  automobile  ran  over  embankment  at 
night.     Corcoran  v.  New  lork,  188  N.  Y.  131, 

80  NE  660.  In  suit  for  falling  on  concrete 
incline.  Stratton  v.  New  York,  117  App.  Div. 
887,  103  NYS  358.  Walking  on  rough,  un- 
even, and  slippery  sidewalk.  Crandall  v.  Du- 
buque [Iowa]  112  NW  555.  Walking  on  ex- 
treme edge  of  sidewalk  while  passing  other 
pedestrians.  Davis  v.  Adrian,  147  Mich.  300, 
13  Det.  Leg.  N.  1023,  110  NW  1084.  Using 
sidewalk  known  to  be  defective.  Cook  v. 
Hedrick  [Iowa]  112  NW  157.  Failure  to  see 
bill  board  placed  across  sidewalk.  Ryan  v. 
Foster  [Iowa]  109  NW  1108.  Falling  into  bulk- 
head of  sidewalk.  Owens  v.  Harvard  Brewing 
Co.,  194  Mass.  498,  80  NE  509.  Falling  into  open 
ditch  in  public  alley.  Harrell  v.  Macon.  1  Ga. 
App.  413,  58  SE  124.  Stepping  into  known 
hole  in  darkness.  City  of  Covington  v.  Billi- 
ter,  30  Ky.  L.  R.  650,  99  SW  318.  Falling  in- 
to coal  hole.  French  v.  Boston  Coal  Co. 
[Mass.]  81  NE  265.  In  suit  against  township 
for  injury  from  wire  above  and  across  a 
road.  Ackley  v.  Bradford  Tp.,  32  Pa.  Super. 
Ct.  487.  Wiiether  plaintiff's  nonobservance 
of  law  of  road  was  prudent  under  circum- 
stances. Clinton  v.  Revere  [Mass.]  80  NE 
813.  Amount  of  lookout  for  defects  one  must 
observe  is  for  jury  under  all  facts  and  cir- 
cvimstances.  City  of  Americus  v.  Jolinson 
[Ga.  App.]  58  SB  518.  Instruction  under- 
taking to  say  what  was  contributory  negli- 
gence held  properly  refused.  Teague  v. 
Bloomington    [Ind.   App.]    81   NE   103. 

72.  Where  horse  and  wagon  backed  over 
unguarded  declivity.  Ballentine  v.  Kansas 
City  [Mo.  App.]  103  SW  564.  Street  car  col- 
lision. Ashley  V.  Kanawha  Valley  Traction 
Co.,  60  W.  Va.  306,  55  SE  1016.  Whether  neg- 
ligence of  city  with  respect  to  icy  walk. 
Bull  V.     Spokane    [Wash.]   89  P  555. 

73.  Notice  of  defect.  Kinsey  v.  Kinston 
[N.  C]  58  SE  912.  Notice  of  defect  caused 
by  third  person.  Davis  v.  Adrian,  147  Mich. 
300,  13  Det.  Leg.  N.  1023,  110  NW  1084.  Con- 
structive notice  of  condition  of  walk. 
Meachem  v.  Coraopolis  Boro.  31  Pa.  Super.  Ct. 
150.  Whether  sidewalk  had  been  so  notori- 
ously out  of  repair  as  to  charge  city  with 
notice  of  particular  defect.  Fritz  v.  Water- 
town  [S.  D.]  Ill  NW  630.  Notice  to  city  of 
obstruction  causing  injury.  .Tones  v.  Ogden 
City  [Utah]  89  P  1006.  Whether  bobsled 
with    box    removed    which    had    remained    in 
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street  two  days  had  remained  sufficient 
length!  of  time  for  defendant  city  to  have 
known  of  and  removed  it.  Cutter  v.  Des 
Moines    [Iowa]    113   NW   1081. 

74.  Where  injury  resulted  from  driving 
at  night  against  earth  piled  in  street,  ques- 
tion for  jury  whether  place  was  properly 
guarded  with  lights  and  whether  plaintiff 
was  negligent  in  failing  to  discover  the  dirt. 
Citizens'  Gas  &  Elec.  Co.  v.  Nicholson  [C.  C. 
A.]  152  F  389.  Evidence  sufficient  to  take 
case  to  jury  where  level  of  street  had  sunk 
below  cap  of  a  water  gate.  Moore  v.  Wilkes- 
Barre  [Pa.],  67  A  619.  Where  pedestrian  ran 
against  a  rope  by  Avhich  one  wagon  was 
drawn  by  another,  defendant's  care  m  giving 
warning,  and  question  of  plaintiff's  care  held 
for  jury.     Young  v.  Herrmann.  104  NYS  72. 

75.  Instruction  held  not  to  mislead  jury 
to  believe  that  city's  duty  with  reference  to 
construction  and  maintenance  of  cross  walks 
was.  less  than  its  legal  duty.  Houghton  v. 
New  Haven,  79  Conn.  659,  66  A  509.  Instruc- 
tions on  contributory  negligence  of  one 
killed  by  live  wire  held  not  erroneous  or  mis- 
leading! Village  of  Palestine  v.  Siler,  225 
111.  630.  80  NB  345.  Certain  modifications 
of  requested  instructions  held  proper.  Id. 
Instruction  as  to  liability  for  injury  caused 
by  collision  while  driving  on  left  side  of 
street,    and    on    one's    right    to    cross,   to    left 

side  to  avoid  obstruction,  considered  and  held 
not  in  conflict.  Clark  v.  Van  Vleck  [Iowa] 
112  NW  648.  In  suit  by  one  who  fell  into  a 
coal  hole,  charge  that  defendants  had  suffi- 
cient management  of  premises  to  make  them 
liable  held  too  broad.  Reynolds  v.  Strong, 
103  NYS  106.  In  suit  for  injuries  from  ex- 
cessive speeding  of  automobile,  instruction 
not  erroneous  for  using  words  "either  by 
himself  or  his  agent."  Ward  v.  Meredith, 
220  111.  66,  77  NE  118.  No  error  to  use  words 
"sidewalk  or  apron"  where  injury  was  due 
to  disrepair  of  apron  whicla  was  used  as  part 
of  sidewalk.  City  of  Chicago  v.  Loebel,  130 
111.  App.  487.  Instruction  requiring  the  city 
to  keep  sidewalks  reasonably  safe  by  night 
as  well  as  by  day  not  bad  for  using  the  word 
"night."  City  of  Evanston  v.  Richards,  224 
111.  444.  79  NE  673.  Instruction  on  contribu- 
tory negligence  held  properly  modified  with 
reference  to  plaintiff's  obligation  to  "use  her 
eyes  and  senses."  Rose  v.  Kansas  City,  125 
Mo.  App.  231.  1.02  SW  578.  Instruction  to 
find  for  city  unless  it  "actually"  knew  of  de- 
fect, etc.,  held  improperly  modified  by  insert- 
ing after  word  "'actually"  the  words  "con- 
structively or  impliedly."  City  of  Greenwood 
V.  Harris,  89  Miss.  121,  42  S  538.  Where  plea 
of  contributory  negligence  is  based  on  fail- 
ure to  use  safe  portion  of  sidewalk,  it  is  not 
reversible  error  to  instruct  that  plea  fails  if 
there  was  no  such  safe  portion.  City  of  IMo- 
bile  V.  Shaw  [Ala.]  43  S  94.  Where  act  of 
contributory  negligence  is  particularized,  in- 
struction need  not  cover  contributory  negli- 
gence generally.  Negligence  pleaded  was  in 
driving  unsafe  horse  and  in  using  rotten 
harness.  Board  of  Councilmen  of  Nicholas- 
vnie  V.  Fain,  30  Ky.  L.  R.  564,  99  SW  275. 
Instruction  on  contributory  negligence  held 
not  prejudicial  for  using  the  words  "if  any" 
after    headlight,    though    existence    of    such 


light  was  not  disputed,  and  omission  to  limit 
plaintiff's  failure  to  exercise  care  to  a  failure 
contributing  to  accident.  Regan  v.  Mc- 
Carthy,   119    111.    App.    578. 

76.  Comp.  Laws  1897,  c.  91,  §  3444.  provid- 
ing that  provisions  of  act  rendering  town- 
ships liable  for  defects  in  highways  shall  not 
apply  to  highways  which  have  not  been  in 
use  for  ten  years,  being  a  proviso,  it  is  de- 
fensive and  court  need  not  make  a  finding 
of  user  within  10  years  to  support  judgment 
for  plaintiff.  Schelske  v.  Orange  Tp.,  147 
Mich.  135,  13  Det.  Leg.  N.  988,  110  NW  506. 
Finding  that  highway  was.  dangerous  held 
equivalent  to  finding  that  it  was  not  reason- 
ably safe  (Id.),  and  that  there  was  an  un- 
warranted obstruction  to  travel  at  the  place 
of  accident  (Id.). 

77.  Instruction  on  constructive  notice  to 
city  approved.  Crotty  v.  Danbury,  79  Conn. 
379,  65  A  147.  Instructions  erroneous  for 
failure  to  allow  city  a  reasonable  time  to  re- 
pair after  notice.  Ballard  v.  Kansas  City 
[Mo.  App.]  104  SW  1126.  Instruction  author- 
izing recovery  for  injuries  from  unsafe  ap- 
proach to  a  bridge  approved.  Garret  County 
Com'rs  V.  Blackburn  [Md.]  66  A  31.  Instruc- 
tion in  language  of  statute  as  to  facts  suffi- 
cient for  prima  facie  case  in  suit  for  in- 
juries from  automobile  run  at  excessive 
speed  held  not  objectionable  as  ignoring 
whether  injuries  resulted  from  running  at 
excessive  speed.  Ward  v.  Meredith,  220  111. 
66,  77  NE  118,  afg.  122  111.  App.  159.  Instruc- 
tion held  not  objectionable  as  requiring  city 
to  repair  a  sidewalk  in  time  to  have  pre- 
vented the  accident.  Smart  v.  Kansas  City 
[JIo.]  105  SW  709.  Instruction  requiring 
jury  to  find  that  walk  was  in  a  "dangerous 
condition,"  and  another  charging  that  de- 
fendant was  bound  to  exercise  no  greater 
care  than  was  sufficient  to  keep  its  walks  rea- 
sonably safe,  held  proper.  Thompson  v.  Pop- 
lar Bluff,  124  Mo.  App.  439,  101  SW  709.  In- 
struction, in  action  for  injuries  to  child 
caused  by  falling  into  hole  in  street  filled 
with  hot  ^vater  from  heating  plant  of  school 
district,  that  city  had  right  to  assume  that 
janitor  in  flushing  boilers  would  act  In 
such  manner  as  not  to  create  dangerous  nuis- 
ance in  streets  until  it  had  notice  that  it 
was  "customarily  and  usually"  done  in  diff- 
erent manner,  held  erroneous.  Svendsen  v. 
Alden  [Minn.]  112  NW  10.  Instruction  bar- 
ring recovery  if  plaintiff  slipped  into  a  hole 
because  of  snow^  held  erroneous  as  ignoring 
defendant's  duty  to  keep  sidewalk  reason- 
ably safe.  Forney  v.  Melvin,  130  111,  App.  203. 
Not  error  to  refuse  to  require  jury  to  say 
whether  plaintiff  could  have  taken  opposite 
side  of  street  where  plaintiff  had  no  knowl- 
edge of  the  danger.  City  of  Indianapolis  v. 
Keeley,  167  Ind.  516,  79  NB  499.  In  suit  for 
injuries  caused  by  negligent  driving  of  de- 
fendant's servant,  instructions  on  negligence 
and  contributory  negligence  approved.  D.  H. 
Kwing  &  Sons  v.  Callahan  [Ky.]  105  SW  387. 
Instruction  directing  verdict  and  ignoring 
starting  of  an  engine  before  plaintiff  had 
passed  held  improper.  Clark  v.  Farmington 
Coal  Co.,  130  111.  App.   192. 

78.  Where  evidence  presented  only  ques- 
tion of  whether  an  excavator  was  negligent 
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tions."®     It  is  error  to  refuse  instructions  properly  applicable  in  the  case,*°  unless 
sufficiently  covered  by  others.^^ 

§  16.  Injury  to,  obstructions  of,  or  encroachment  on,  street  or  higlnvay.^^^  ^  °- 
L-  89 — s^  permanent  obstruction  or  encroachment  of  a  public  street  is  a  nuisance  ®^  re- 
mediable in  equity  at  the  instance  of  the  public/^  or  a  private  person  showing  special 


in  not  properly  guarding  tlie  place  by  lights 
held  error  to  allow  consideration  of  whetlier 
he  was  negligent  in  manner  of  excavating. 
Citizens*  Gas  &  Elec.  Co.  v.  Nicholson  [C.  C. 
A.]  152  F.  389.  Where  defendant  is  charged 
with  negligence  in  placing  pile  of  earth  in 
street,  in  leaving  same  over  niglit,  and  in 
failing  to  guard  same,  but  only  latter  was 
supported  by  evidence,  held  error  to  submit 
all  three  acts  of  negligence.  Stevens  v.  Citi- 
zen's Gas  &  Elec.  Co.,  132  Iowa,  597,  109  NW 
1090.  Instruction  ignoring  precise  distance 
of  projection  of  coal  hole  above  sidewalk 
held  not  erroneous  where  evidence  as  to  such 
distance  was  conflicting.  Smart  v.  Kansas 
City  [Mo.]  105  SW  709.  Instructions  not  er- 
roneous for  ignoring  question  of  plaintiff's 
knowledge  of  defect,  there  being  no  evidence 
that    she    had    such    knowledge.  City    of 

Bloomington  v.  Woodworth  [Ind.  App.]  81 
NE  611.  Testimony  that  driver  was  always 
very  particular  about  the  horse  because  it 
was  always  trying  to  get  away,  and  that  it 
appeared  to  be  skittish,  held  to  justify  in- 
struction as  to  negligence  in  leaving  horse 
tied  with  strap  and  weight.  Swift  &  Co.  v. 
Murphy  [Tex.  Civ.  App.]   18  Tex.  Ct.  Rep.  893, 

100  SW  997.  Instruction  in  suit  for  injuries 
from  collision  with  defendant's  vehicle  held 
not  objectionable  as  being  on  weight  of  evi- 
dence for  failure  to  use  qualifying  words. 
Foley  V.  Northrup  [Tex.  Civ.  App.]  19  Tex. 
Ct.  Rep.  921,  105  SW  229. 

79.  Instruction  assuming  negligence  is  er- 
roneous.    Muncy  v.  Bevier,   124  Mo.  App.    10, 

101  SW  157.  Charge  on  notice  held  not  ob- 
jectionable as  assuming  existence  of  defect. 
City  of  Cleburne  v.  Elder  [Tex.  Civ.  App.]  IS 
Texi  Ct.  Rep.  530,  102  SW  464.  Held  error  to 
charge  on  law  of  road  and  refuse  an  Instruc- 
tion requested  by  defendant  after  such 
charge,  where  under  the  evidence  there  was 
no  occasion  to  apply  that  law.  Dickenson  v. 
Piatt,  116  App.  Div.   651,  101.  NYS  956. 

80.  Proper  instruction  on  proof  of  con- 
tributory negligence  held  improperly  refused. 
City  of  Indianapolis  v.  Keeley,  167  Ind.  516, 
79  NE  499.  Under  evidence  held  error  to  re- 
fuse instruction  on  contributory  negligence 
based  on  acquiescence  in  negligence  of  plain- 
tiff driver.  Canter  v.  Joseph  [Mo.  App.]  105 
SW  1.  Under  the  evidence  held  error  to  re- 
fuse to  charge  that  defendant  was  not  liable 
if  jury  believed  defendant's  description  of 
the  defect.  Mason  v.  Winthrop  [Mass.]  81 
NE  644.  Request  to  charge  on  question  of 
plaintiff's  negligence  in  walking  in  roadway 
and  not  on  sidewalk  held  sufficiently  com- 
plied with.  Cratty  v.  Danbury,  79  Conn.  379, 
65   A  147. 

81.  Instructions  held  to  cover  case.  City 
of  Brownsville  v.  Arbuckle,  30  Ky.  L.  R.  414, 
99  SW  239.  Not  error  in  view  of  other  in- 
structions to  refuse  charge  that  it  was  plain- 
tiff's duty  to  be  on  alert  for  approaching 
teams,  considering  the  conditions.  Fertel  v. 
Peck  [Vt.]  67  A  818.  Requested  instruction 
that  city  must  exercise  "reasonable  care  to 
keep     sidewalk     in     safe     condition"      held 


covered  by  instruction  that  "city  must  keep 
sidewalks  in  a  reasonably  safe  condition," 
etc.  Crandall  v.  Dubuque  [Iowa]  112  NW 
555.  Instruction  requiring  finding  that  plain- 
tiff's horse  became  frightened  at  rubbish  pile 
and  ran  away  because  of  such  fright  held  to 
cover  requested  instruction  that  no  recovery 
could  be  had  if  horse  was  frightened  at  some 
other  object  before  reaching  pile.  Board  of 
Councilmen  of  Nicholasville  v.  Fain,  30  Ky. 
L.  R.  564,  99  SW  275.  Instruction  held  to 
sufficiently  submit  question  whether  rubbish 
pile  was  of  character  to  render  street  unsafe. 
Id. 

83,  Robins  v.  McGehee,  127  Ga.  431,  56  SH 
461;  McHarge  v.  Newcomer  &  Co.,  117  Tenn. 
595,  100  SW  7.00.  Which  court  may  cause  to 
be  abated  upon  conviction  of  the  offender. 
State  v.  Southern  Indiana  Gas  Co.  [Ind.]  81 
NE  1149.  Fence.  State  v.  Godwin  [N.  C]  59 
SE  132.  Opening  through  sidewalk  and  not 
conforming  to  permit  held  a  nuisance  per  se. 
City  of  New  York  v.  De  Peyster,  105  NYS  612. 
Steps  and  areas,  on  sidewalk  lield  a  nuisance 
enjoinable  in  equity.  City  of  New  York  v. 
Knickerbocker  Trust  Co.,  52  Misc.  222,  102 
NYS  9i00.  By  express  provisions  of  Civ.  Code, 
§§  3479,  3480,  and  Pen.  Code.  §  370,  anything 
unlawfully  obstructing  the  free  passage  or 
use  in  the  customary  manner  of  a  public 
highway  Is  a  public  nuisance.  People  v.  Mc- 
Cue,  150  Cal.  195,  88  P  899. 

83.  That  other  remedies  may  exist  for  the 
abatement  of  an  obstruction  does,  not  affeot 
the  power  of  the  district  attorney  under  Act 
Mar.  15,  1899,  St.  1899,  p.  103,  c.  88,  to  begin 
an  action  in  the  name  of  the  state.  People 
V.  McCue,  150  Cal.  195,  88  P  899.  Under  Comp. 
Laws,  §  433,  providing  that  circuit  court  ot 
chancery  shall  have  jurisdiction  to  determine 
all  cases  of  encroachments  on  public  high- 
ways, bill  in  equity  may  be  brought  therein 
to  compel  removal  of  street  car  tracks  un- 
lawfully placed  in  highway.  Bangor  Tp.  v. 
Bay  City  Trac.  &  Elec.  Co.,  147  Mich.  165,  110 
NW  490.  Equity  will  assume  jurisdiction  of 
proceeding  by  city  to  remove  obstruction  of 
permanent  nature.  City  of  New  York  v.  De 
Peyster,  105  NYS  612.  Where  private  dock 
built  over  street  unreasonably  interferes  with 
public  travel,  owner  may  be  compelled  under 
Pen.  Code.  §  385,  and  Highway  Law,  Laws 
1890,  p.  1198,  c.  568,  §  104,  to  remove  same. 
City  of  Buffalo  v.  Delaware,  etc.,  R.  Co.  [N. 
Y.]  82  NE  513.  Municipal  authorities  may 
cause  an  obstruction  to  be  removed  from  any 
public  street  in  actual  use  by  the  public. 
Robins  v.  McGehee,  127  Ga.  431.  56  SE  461. 
Threatened  obstruction  of  highway  by  erec- 
tion of  fence  along  center  preventable  by 
.injunction.  Council  Grove  Tp.  v.  Bowman 
[Kan.]  92  P  550.  Lapse  of  time  held  not  to 
bar  right  of  public  to  have  an  encroachment 
removed  where  such  encroachment  did  not 
extend  full  width  of  liighway  and  entirely 
cut  off  travel.  City  of  New  York  v.  De  Peys- 
ter, 105  NYS  612.  Complaint  charging  that 
defendant    did    maintain,    set    up,    and    cause 

to  be  set  up  a  certain   sign,   held  not  multl- 
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injury."  An  action  for  daniages,^'  ejectment,««  or  summary  abatement,  may  also 
be  resorted  to  in  certain  cases,"  lout  charter  power  to  prevent  or  remove  nuisances  does 
not  include  power  to  summarily  remove  obstructions  which  are  not  nuisances  per  se,^« 


farlous  although  ordinance  used  the  dis- 
junctive. City  of  St.  Louis  v.  St.  Louis 
Theater  Co.,  202  Mo.  690,  100  SW  627.  In 
proceeding  to  abate  an  obstruction  constitu- 
ting a  nuisance,  highway  should  be  identified. 
State  V.  Southern  Indiana  Gas  Co.  [Ind.]  81 
NE  1149.  In  suit  by  a  borough  to  restrain  ob- 
struction by  a  railroad  company  of  a  street, 
evidence  held  to  show  that  the  portion  ob- 
structed had  been  previously  vacated  by  or- 
dinance. Borough  of  Rochester  v.  Pennsyl- 
vania Co.,  216  Pa.  320,  65  A  796.  Telephone 
company  held  guilty  of  obstructing  highway 
w^here  it  placed  poles  along  same  at  different 
places  than  those  directed  by  highway  com- 
missioners by  notice  pursuant  to  act  in  force 
July  1,  1903.  Interstate  Independent  Tel.  & 
T.  Co.  V.  Towanda,  123  111.  App.  55.  In  an  ac- 
tion by  a  municipality  to  compel  by  manda- 
tory injunction  the  removal  from  the  side- 
walk of  so  much  of  a  building  as  encroaches 
thereon,  the  owner  of  the  property,  as  well 
as  the  lessee  who  erected  the  building,  is  a 
necessary  party.  City  of  Columbus  v.  Phil- 
brick,   5   Ohio,   N.   P    (N.   S.)    449. 

84.  Equity  will  restrain  obstruction  of 
public  or  private  roads  at  instance  of  one 
specially  injured.  Bent  v.  Trimboli,  61  W. 
Va.  509,  56  SE  881.  Public  highway.  Rob- 
bins  v.  White  [Fla.]   42  S  841. 

Mnst  be  specially  injured.  Johnson  v. 
Andengaard,  100  Minn.  130,  110  NW  369. 
Burden  on  complainant  to  establish  special 
injury  where  he  sought  to  enjoin  completion 
of  a  canal  or  slip  because  of  obstruction  of 
alleged  highways.  Hamilton  v.  Semet  Solvay 
Co.,  227  111.  501,  81  NE  538.  Evidence  in- 
sufficient. Id.  Abutting  owners  held  to  have 
sufficient  interest  to  enable  them  to  sue  to 
restrain  obstruction  of  extension  of  a  street. 
Street  v.  Leete,  79  Conn.  352,  65  A  373.  One 
occupying  property  as  a  residence,  in  front 
of  which  a  track  for  movement  of  express 
cars  is  being  unlawfully  constructed,  suffers 
such  special  injury  as  will  support  suit  to 
enjoin.  Hatfield  v.  Straus  [N.  Y.l  82  NE  172. 
Abutter  whose  ingress  and  egress  was  im- 
paired held  entitled  to  sue  to  enjoin  con- 
struction of  private  spur  track.  Hatfield  v. 
Straus,  117  App.  Div.  671,  102  NYS  934. 
Owner  whose  right  of  view  and  access 
would  be  interfered  with  may  sue.  Riley  v. 
Pennsylvania  Co.,  32  Pa.  Super.  Ct.  579.  Com- 
plaint held  to  show  special  injury  to  plaint- 
iff's quarrying  business  by  street  obstruc- 
tions so  as  to  authorize  suit  for  damages. 
Cushing-Wetmore  Co.  v.  Gray  [Cal.]  92  P  70. 
Liability  of  overseers  of  highway  to  statu- 
tory penalty  for  failure  to  keep  roads  in  good 
repair  and  free  from  obstructions  gives  them 
sufficient  interest  to  maintain  injunction  to 
prevent  obstructions.  Williams  v.  Riley 
[Neb.]  113  NW  136.  Under  Act  April  11, 
1849,  P.  L.  754,  the  Pennsylvania  Railroad 
Company  may  occupy  a  street  for  right  of 
way  by  municipal  consent  but  not  for  depots 
or  freight  houses.  Riley  v.  Pennsylvania 
Co.,  32  Pa.  Super.  Ct.  579.  Even  if  original 
right  be  conceded,  railroad  could  not  en- 
croach by  extension  of  a  station.  Id.  In 
suit  to  remove  as  a  nuisance  steps  and 
areaway  extending  into  sidewalk,  evidence 
held    to   show   that   the   structures   extended 


into  street.  City  of  New  York  v.  United 
States  Trust  Co.,  116  App.  Div.  349,  101  NYS 
574.  Evidence  held  to  sustain  finding  that 
abutting  property  was  not  damaged  by  con- 
struction of  railroad  tunnel  in  street.  Burton 
Lumber  Corp.  v.  Houston  [Tex.  Civ.  App.]  19 
Tex.  Ct.  Rep.  580,  101  SW  822.  Judgment 
directing  abatement  of  nuisance,  consisting 
of  projections  of  buildings  into  street,  rend- 
ered against  one  no  longer  having  any  rights 
in  the  premises  held  ineffectual.  Ackerman 
V.  True,  105  NYS  12.  Property  holders  held  en- 
titled to  join  in  single  suit  to  contest  right 
of  municipality  to  grant  railroad  com- 
pany right  of  way  along  so-called  street 
traversing  their  properties  which  they  claim 
to  be  private  property  and  not  a  street.  Gill 
V.  Lake  Charles,  119  La.  17,  43  S  897. 

85.  In  private  action  for  obstructing  a 
street,  it  was  immaterial  that  the  portion 
actually  used  by  the  public  was  in  what 
would  be  the  sidewalk  portion  of  the  street 
if  sidewalks  were  constructed.  Cushing- 
Wetmore  Co.  v.  Gray  [Cal.]  92  P  70.  A 
borough  is  not  liable  in  tort  for  the  mere  ex- 
istence of  an  incumbrance  in  a  street  wliere 
it  never  authorized  the  act  of  placing  it 
there  nor  ratified  it  later.  Dirt  dumped  in 
street.  Nyhart  v.  Taylor  Borough,  31  Pa. 
Super.  Ct.  635.  In  action  by  nighway  com- 
missioner for  obstructing  highway,  his  evi- 
dence should  be  treated  as  that  of  any  other 
witness.  Parkey  v.  Galloway,  147  Mich. 
693,  14  Det.  Leg.  N.  34,  111  NW  348.  Where 
public  road  is  obstructed  by  railroad  com- 
pany, the  measure  of  damages  recoverable 
by  county  is  cost  of  putting  road  in  as  good 
condition  as  it  was  before  and  not  the  in- 
convenience suffered  by  public.  Big  Sandy 
R.  Co.  v.  Floyd  County  [Ky.]   101  SW  354. 

86.  Ejectment  will  lie  by  a  municipality 
against  a  person  unlawfully  encroaching 
upon  a  highway  under  its  control.  Riverside 
Tp.  V.  Pennsylvania  R.  Co.  [N.  J.  Err.  & 
App.]   66  A  433. 

S7.  A  fence  unlawfully  obstructing  a  pub- 
lic highway  is  an  indictable  nuisance  (State 
V.  Godwin  [N.  C]  59  SE  132),  and  may  be 
rightfully  removed  either  by  the  officers 
charged  with  the  duty  of  keeping  the  streets 
open  or  by  any  person  annoyed  or  prejudiced 
(Id.).  Agreement  of  abutters  to  construc- 
tion of  a  ditch  in  public  street  on  different 
line  from  that  of  an  older  and  smaller  one  held 
not  to  bind  the  public.  Kern  Island  Irr.  Co. 
V.  Bakersfield  [Cal.]  90  P  1052.  Right  to 
maintain  new  ditch  held  not  authorized  by 
previoiis  right  to  maintain  an  older  and 
smaller  one.  Id.  One  not  specially  injured 
may  not  remove  a  fence  and  trees  on  ground 
that  they  encroached  on  street  (Hitchner  v. 
Richman  [N.  J.  Law]  65  A  856),  and  a 
private  person  can  interfere  only  so  far  a.s  it 
is  necessary  in  order  to  exercise  his  right  of 
passing  along  the  highway  (Id.).  That  one 
removed  trees  and  a  fence  by  direction  of 
mayor  and  council  of  a  borough  did  not 
sliow  that  direction  was  in  form  of  an  ordi- 
nance as  required  by  statute.     Id. 

88.  Brown  v.  Carrollton,  122  Mo.  App.  276, 
99  SW  37.  T\^ooden  awning  extending  over 
street  at  height  of  fifteen  feet  and  substanti- 
ally   supported   held    not   per   se    a   nuisance. 
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nor  is  this  remedy  available  when  a  street  has  never  been  actually  opened  but  has 
been  in  private  occupation  for  many  years.^^  Estoppel  may  bar  relief,""  though  pre- 
scription will  not  ordinarily  do  so.^^  Injunction  will  issue  to  restrain  county  author- 
ities from  removing  gates  constructed  across  a  road  in  accordance  with  statute.^- 
Where  one  conveys  land  for  a  highway,  his  adjoining  land  will  be  burdened  with 
the  lateral  support  of  a  road  built  in  accordance  with  the  terms  of  the  deed,^^  and  he. 
must  not  endanger  the  highway  by  excavations.®* 

Criminal  Uability .^^^  ^  *^-  ^-  ®^ — Obstruction  of  highways  is  made  criminal  in 
many  jurisdictions,''^  but  it  must  appear  tliat  the  locus  was  a  public  highway.®** 
The  indictment  must  set  forth  all  the  essential  elements  of  the  offense,®^  and  should 
identify  the  highway  with  certainty.®^  Where  one  has  the  right  to  temporarily  oc- 
cupy a  street  for  a  certain  purpose,  the  indictment  must  show  occupation  for  an 
unreasonable  time.®®  A  railroad  company  sentenced  to  abate  an  embankment  as  a 
nuisance  and  later  summoned  to  show  cause  why  it  should  not  be  abated  by  the 
sheriff  at  its  expense  has  the  burden  of  showing  that  it  did  in  fact  abate  the  obstruc- 
tion.io® 


Id.  Whether  it  was  a  nuisance  in  fact  held 
question  for  the  courts,  and,  in  absence  of  au- 
thority to  declare  nuisances,  city  could  not 
provide  for  summary  removal.     Id. 

89.  Since  the  rationale  of  the  principle 
that  an  obstruction  may  be  summarily 
abated  is  the  theory  that  an  obstruction  of 
a  street  in  use  by  the  public  is  a  nuisance, 
when  a  street  has  never  been  actually 
opened  or  used  but  has  been  in  private  occu- 
pation for  forty  years,  this  mode  of  pro- 
cedure is  not  available,  and  this  though  the 
fee  is  in  the  city.  Robins  v.  McGehee,  127 
Ga.  431,  56  SE  461. 

S>0.  Where,  from  filing  of  plats  of  city  ad- 
dition in  1852  and  1856,  nothing  further  was 
done,  and  thereafter  city  stands  by  and 
sees  extensive  steel  mills  erected  encroach- 
ing on  the  streets  and  without  objection  per- 
mits large  sums  of  money  to  be  expended 
in  belief  that  streets  have  been  abandoned, 
city  is  estopped  from  claiming  that  such 
mills  constitute  obstructions.  City  of  Chi- 
cago v.  Illinois  Steel  Co.,  229  111.  303,  82  NE 
286.  The  statutes  provide  the  only  way  a 
street  may  be  narrowed,  and  no  act  by  the 
municipality  not  in  accordance  with  the 
statute,  but  which  might  be  construed  as  an 
abandonment  of  some  part  of  the  street, 
gives  to  an  abutting  property  owner  the 
right  to  encroach  thereon,  nor  is  estoppel 
created  against  the  municipality  by  reason  of 
the  fact  that  other  property  owners  have 
been  permitted  to  so  encroach.  City  of 
Columbus  V.  Philbrick,  5  Ohio  N.  P.  (N.  S.) 
449.  In  suit  to  compel  opening  of  alley  ob- 
structed by  defendants,  evidence  insufficient 
to  create  estoi)pel  by  consent.  Williams  v. 
Poole  [Ky.]  103  SW  336.  Fact  that  township 
officers  made  no  objection  to  laying  of  street 
car  tracks  in  higliway  held  not  to  estop 
township  from  compelling  removal.  Bangor 
Tp.  v.  Bay  City  Traction  &  Elec.  Co.,  147 
Mich.  165,  13  Det.  Leg.  N.  999,  110  NW  490. 

91.  Abutter  could  not  by  prescription  ob- 
tain right  to  maintain  unauthorized  ditch  in 
-street.  Kern  Island  Irr.  Co.  v.  Bakersfleld 
[Cal.J  90  P  1052.  Would  not  be  Inferred  that 
permit  to  encroach  on  street  was  issued,  it 
not  being  shown  that  city  had  power  to 
grant  It.  City  of  New  York  v.  De  Peyster, 
105  NYS  612.  Prior  to  Civ.  Code  1899,  §  6, 
easement  could  be  acquired  in  street  by  ad- 
verse  u.ser.     Outside  stairway  extended  over 


Agnew    V.    Pawnee    City    [Neb.]    313 
BumgardneT     [Tex".     Civ. 


street. 
NW   236. 

92.     Adkins     v 
App.]   99  SW  132. 

9.'5.  Board  of  Chosen  Freeholders  v.  Wood- 
cliffe  Land  Imp.  Co.   [N.  J.  Law]   65  A  844. 

94.  Excavation  by  tenant  so  as  to  en- 
danger retaining  wall.  Board  of  Chosen 
Freeholders  v.  Woodcliffe  Land  Imp.  Co.  [N. 
J.  Law)    65  A  844. 

95.  In  prosecution  under  Rev.  Code  1852, 
as  amended  1893,  p.  501,  c.  60,  §  31,  for  ob- 
structing road,  the  time  of  the  offense  as 
laid  in  indictment  is  not  material  provided 
offense  is  proven  to  liave  been  committed 
within  two  years  immediately  preceding  find- 
ing of  indictment.  State  v.  Southard  [Del.] 
06  A  372.  Placing  a  fence  across  a  public 
road  is  an  offense  under  Rev.  Code  1852,  as 
amended  1893,  p.  501,  c.  60,  §  31.  Id.  In  prose- 
cution for  obstructing  a  highway,  evidence 
sufficient  to  support  conviction.  Brumley  v. 
State   [Ark.]    103  SW  615. 

9G.  Conviction  for  maintaining  a  nuisance 
on  a  public  liighway  cannot  be  sustained  on 
evidence  not  showing  that  the  place  was  a 
public  highway.  Commonwealth  v.  Slagel, 
33  Pa.  Super.  Ct.  514.  Where  part  of  pre- 
scriptive road  had  been  abandoned  and  a 
new  way  constructed  without  statutory  pro- 
ceedings. Id.  Where  a  highway  is  estab- 
lished by  dedication,  the  fact  that  it  is  used 
for  the  storage  of  logs  to  be  loaded  on  cars 
is  immaterial  to  its  existence.  State  v. 
Southard   [Del.]    66  A  372. 

97.  Information,  based  on  §  108,  c.  78, 
Comp.  St.  1903,  making  It  unlawful  to  "build 
a  barbed  wire  fence  across  or  in  any  plain 
traveled  road  or  track  in  common  use,"  must 
charge  that  road  was  in  common  use.  Gil- 
bert V.  State   [Neb.]   Ill  NW  377. 

9S.  Mere  averment  that  accused  ob- 
structed a  public  higliway  In  a  certain 
county  is  Insufficient.  State  v.  Southern 
Indiana  Gas.  Co.   [Ind.]    81  NE  1149. 

99.  Indictment  charging  railroad  with  ob- 
structing public  road  by  embankment  raised 
in  course  of  making  road  crossing  held  de- 
fective for  failure  to  allege  that  embank- 
ment was  maintained  for  unreasonable 
length  of  time.  Commonwealth  v.  Morgan- 
field,  etc.,  R.  Co.,  30  Ky.  L.  R.  1274,  101  SW 
304. 

100.  Immaterial    that    no    replication    was 
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HOLIDAYS.! 


Statutory  holidays  possess  only  the  sanctity  attached  to  them  by  the  statute  cre- 
ating thera,^  and  in  this  respect  differ  from  Sunday/  hence,  a  legal  holiday  is  not 
dies  non  juridicus  unless  made  so  by  statute.*  To  constitute  a  general  state  election 
within  the  meaning  of  an  act  making  the  day  upon  which  it  is  held  a  holiday,  the 
election  must  be  held  generally  throughout  the  state  and  not  in  certain  political  sub- 
divisions onh%^  and  the  fact  that  certain  state  officers  are  elected  thereat  does  not  alter 
the  rule.®  Under  a  statute  prohibiting  the  service  of  any  process  "on  a  legal  holi- 
day," service  of  a  citation  whether  original  or  alias  on  such  a  day  is  ineffective.'^  Ob- 
jections to  judicial  proceedings  upon  holidays  must  be  timely  made,  and  came  too 
late  on  a  motion  in  arrest  of  judgment  after  conviction,* 
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§  1.  The  right  to  the  Hr-mestead  in  Gen- 
eral (162S». 

§  2.      Persons  Entitled    (1629). 

8  3.  Properties  and  Estates  in  Which 
Homestead   May  be   Claimed    (1620). 

§  4.  Claiming-.  Selecting,  and  Setting  Apart 
of   Homesteads    (1630). 

§  5.  Liabilities  Superior  or  Inferior  to 
Homestead   (1630). 

§  6.  Alienation  and  Incumbrance  (1631). 
Necessity  of  Consent  of  W'ife  to  Conveyance 
or  Joinder  Therein  (1631).     Acknowledgment 


of  Conveyance  (1632).  Contracts  to  Convey 
(1632). 

8  7.      Loss  or  Relinquishment   (1632). 

8  >».  Rights  of  Sur\-iving  Spouse,  Children, 
Heirs,  of  Dependents  of  Homestead  Tenant 
(1634), 

8  i>.  Exemption  of  Proceeds  of  Homestead 
or  of  Substituted  Properties   (1635). 

§  10.  Remedies  and  Procedure  by  Credit- 
ors (1635).  Remedies  by  Suit  or  Action 
(1635).  Remedies  of  Creditors  Against  Ex- 
cess (1636).  Decrees,  and  Judicial  and  Exe- 
cution Sales  (1636). 


§  1.  The  right  to  the  hojucstead  in  gencral.^'^^^'^-^-  ^^ — Homestead  exemp- 
tions are  favored  by  the  law.^  The  homestead  law  in  Utah  is  wholly  independent 
of  the  statutes  providing  for  support  of  widow  and  children  pending  administra- 
tion,^<> 

Nature  of  homestead  estate. ^^^  *  *^-  ^-  ^^ 

§  2.  Persons  entitled.^^^^^-^- ^^ — The  statutes  determine  who  is  entitled  to 
homestead.  Generally  the  right  is  based  upon  the  existence  of  a  family.^^  In  Ken- 
tucky a  nonresident  cannot  acquire  a  homestead  in  the  state. ^^ 

An  abandoned  wife  or  family. ^^^  *  ^-  ^-  ^^ 

§  3.  Properties  and  estates  in  which  homestead  may  he  claimed.^^^^'^-'^-  ^* — 
In  Iowa  matured  crops  grown  on  homestead  are  not  esempt.^^ 


filed.  Commonwealth  v.  Philadelphia,  etc.,  R. 
Co.,  33  Pa.  Super.  Ct.  4.52.  Five  degree  grade 
mentioned  in  Act  June  13,  1S36,  P.  L.  551, 
applies  only  to  new  roads.     Id, 

1.  See    8    C.    L.    92. 

2.  Acts  not  expressly  forbidden  are  not 
prohibited.  State  v.  Duncan,  118  La.  702, 
43   S   283. 

3.  See  Sunday,  8  C.  L.  2045.  State  v. 
Duncan,  118  La.  702,   43   S  283. 

4.  Labor  day  though  a  legal  holiday  for 
certain  purposes  is  not  so  as  to  make  an 
order  entered  on  that  day  invalid.  I-o- 
gan  V.  Ballard,  61  W.  Va.  526,  57  SE  143. 
Under  Ann.  Code  1906,  §  504,  a  notice  or 
summons  returnable  on  a  holiday  may  be 
acted  on  the  next  secular  day,  but  action 
on    the   return    day   is   not   void.     Id. 

6.     State  v.  Duncan,  118  La.   702,   43   S  283. 

6.  Election  of  judges  of  co'urt  of  appeal.s 
held  not  a  general  state  election  within  Act 
No.  3,  1904,  p.  5.  State  v.  Duncan,  118  La. 
702,   43   S   283. 

7.  Rev.  St.  1895,  |  1180.  Service  of  cita- 
tion in  divorce  proceedings.     Michael  v.  Mi- 


chael   [Tex.   Civ.  App.]    18   Tex.   Ct.   Rep.   923, 
100    SV\^    1018. 

8,  State  V.  Duncan,  118  La.  702.  43  S  283. 

9,  Ervay   v.  Hill    [M'^ash]    90  P   590. 

10,  Rev.  St.  1898,  §  2829,  not  repealed  by 
Laws  1903,  p.  51,  c.  57.  In  re  Syndergaard's 
Estate.   31   Utah,    490.   88   P   616. 

11,  In  North  Dakota  a  husband  as  head 
of  the  family  is  entitled  to  claim  homestead 
exemption  although  the  fee  to  the  land  is 
vested  in  his  wife.  Con.st.  §  208;  Rev.  Code 
1905,  §§  5049,  5050.  Bremseth  v.  Olson  [N. 
D.]  112  NW  1056.  Evidence  held  to  show 
such  a  social  status  existing  between 
brother  and  sister  and  moral  obligation 
upon  his  part  to  support  her  and  corres- 
ponding dependence  on  her  part  as  to 
warrant  conclusion  of  law  that  they  con- 
stituted a  family  within  meaning  of  con- 
stitution and  homestead  exemption  statutes. 
Drought  &  Co.  V.  Stallworth  [Tex.  Civ. 
App.]    17  Tex.  Ct.   Rep.  603,   100  SW  188. 

12,  Lyons  v.  Adams,  30  Ky.  L.  R.  870,  99 
SW   900. 

13,  In   re  Sullivan    [C.  C.  A.[  148  F  815. 
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As  dependent  on  nature  of  claimant's  title.^^^^  ^-  '^-  °* — A  homestead  may  be 
claimed  in  a  fee,  or  in  a  life  estate,  or  in  both/*  and  can  be  acquired  in  land  held  by 
husband  and  wife  jointly  or  as  tenants  by  entiretie§.^°  In  Wisconsin  a  tenant  in 
common  can  acquire  a  homestead  if  his  occupation  is  with  the  consent,  express  or 
implied,  of  his  cotenant.^" 

As  dependent  on  use  of  premises.^^^  *  ^-  ^-  ^* — Eesidence  upon  ^^  or  occupancy  of 
land  ^^  is  generally  essential  to  the  acquisition  of  a  homestead  therein.  A  business 
homestead,  distinct  from  the  residence,  must  be  reasonably  necessary  to  the  business 
or  calling  of  the  head  of  the  family.^^  In  Minnesota  Uyo  separate  parcels  of  land 
touching  only  at  the  corners,  between  which  is  a  regular  roadway,  if  owned,  occupied, 
and  cultivated  as  one  farm,  may  constitute  a  homestead,  although  the  residence  and 
appurtenances  are  all  located  upon  one  tract.^** 

As  dependent  on  whether  lands  are  rural  or  urban.^^^  ^  ^-  ^-  ®' 

^5  dependent  on  ivhcther  property  is  realty  or  personalty. ^^^  '  ^-  ^-  ^^^^ 

Amount  exempt.^^^  ^  ^-  ^'-  ^^ — Value  of  property  at  the  time  of  conveyance 
thereof  governs  on  the  question  as  to  whether  at  that  time  it  was  a  homestead.^^ 

§  4.  Claiming,  selecting,  and  setting  apart  of  homesteads.^^^  ^  ^- '^- ^^ — One 
cannot  have  homestead  rights  in  two  places.  Therefore,  until  an  existing  home- 
stead has  been  abandoned,  a  new  one  cannot  be  established.^^  In  Iowa  the  selection 
of  a  homestead  may  be  made  at  any  time  before  judicial  sale.^'  Wliere  the  selection 
is  made  from  the  separate  property  of  the  wife,  is  must  be  with  her  consent.  The 
actual  use  of  a  dwelling  as  a  family  home  is  a  sufficient  selection  under  the  Nebraska 
homestead  law,-*  but  in  Colorado  the  word  '^lomestead"  must  be  entered  on  the  mar- 
gin of  the  recorded  title,-^  and  in  Georgia  the  debtor  must  prepare  a  schedule  of  the 
property  he  desires  to  be  exempted.-® 

§  5.  Liabilities  superior  or  inferior  to  homcstead.^^^  ^  ^-  ^-  ^^ — As  a  rule  home- 
stead exemptions  apply  only  to  debts  incurred  subsequent  to  the  acquisition  of  the 
homestead,-'  and  do  not  apply  as  against  one  holding  a  vendor's  lien  on  the  land.^" 


14.  Under  Code,  §§  2977,  297S,  one  having 
a  fee  in  forty  acres  and  a  life  estate  in  an 
adjoining  tract  of  forty  acres  may  select 
a  homestead  from  a  part  of  each,  provided 
his  dwelling  house  is  located  on  land  sel- 
ected.    Lutz  V.    Ristine    [Iowa]    112   NW   818. 

15.  Gannon   v.   Moore    [Ark.]    104   SW   139. 

16.  St.  1898,  §  2983  (Laws  1901.  c.  269,  p. 
S65>.  Bartle  v.  Bartle  [Wis.]  112  NW  471. 
Acquiescence  of  cotenant  under  such  cir- 
cumstances as  raise  a  presumption  of  con- 
sent sufficient.     Id. 

17.  Rev.  Code  1899,  §  3605.  Smith  v. 
Spafford   [N.  D.]   112  NW  965. 

18.  Const,  of  N.  C.  art.  10,  §  2.  In  re 
Paramore  &  Ricks,  156   F  208. 

19.  Duncan  v.  Fergu';on-McKinney  Dry 
Goods  Co.   [C.  C.  A.]   150  F  269. 

20.  Brixius  v.  Reimringer  [Minn.]  112 
NW  273. 

21.  Bruner  v.  Hicks,  230  111.  546,  82  NE 
8.88. 

22.  LaPlant  v.  Lester  [Mich.]  14  Det. 
Leg.  N.  643,  113  NW  1115.  Where  one  sells 
his  homestead,  purchases  a  hotel  with  the 
proceeds  and  occupies  it  as  his  dwelling, 
he  acquires  a  homestead  therein.  Bartle 
'.-.   Bartle    [Wis.]    112  NW  471. 

23.  Lutz  V.  Ristine  [Iowa]  112  NW  818; 
Hobson  V.  Huxtable  [Neb.]  112  NW  658; 
Miller  V.  Paustion  [Neb.]  112  NW  342. 
Such  consent  may  be  inferred  from  facts 
and  circumstances  from  which  a  reasonable 


inference  of  consent  may  be  deduced,  or 
facts  and  circumstances  may  be  shown 
which  would  estop  wife  from  asserting 
that  consent  was  not  given.  Id.  Consent 
may,  until  contrary  be  shown,  be  presumed 
from  use  and  occupancy  of  property  as  a 
family  home.  Hobson  v.  Huxtable  [Neb.] 
112  NW  658. 

24.  Hobson  v.  Huxtable  [Neb.]  112  NW 
658. 

25.  Mill's  Ann.  St.  §  2133.  This  requiro- 
ment  is  not  complied  w^ith  by  causing  \vord 
to  be  written  on  deed  itself.  Leppel  v. 
Kus,   38  Colo.  292,   88  P  448. 

26.  Civ.  Code  1895,  §  2866.  Harris  v. 
Hill,  1  Ga.  App.  425,  58  SE  124.  Homestead 
will  not  prevail  over  title  of  bona  fide 
purchaser  without  actual  notice  unless 
schedule  contains  description  of  property 
sufficiently  definite  to  impart  constructive 
notice.     Id. 

27.  Under  Ky.  St.  1903,  §  1702,  homestead 
exemption  does  not  apply  to  sales  under 
e(xecution,  or  judgment.  If  debt  existed 
prior  to  purchase  of  tlie  land  or  erection 
of  improvements  thereon.  Cowan  McClung 
&  Co.  V.  Evans  [Ky.]  101  SW  964.  Homestead 
is  purchased  under  this  statute  when  it  is 
paid  for.  Id.  Defendant  borrowed  money 
from  plaintiff  to  apply  on  purchase  price  of 
land,  which  he  subsequently  sold,  and  with 
part  of  proceeds  bouglit  another  tract.  The 
latter  tract  was  not  exempt  as  a  homestead 
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The  Utah  statute  making  homesteads  subject  to  mechanics'  and  laborers'  liens  is 
unconstitutional.-^  An  attachment  of  property  is  subject  to  a  homestead  exemption 
therein.^"  The  Washington  statute  ^^  making  inoperative  the  exemption  laws  where 
the  liability  of  an  agent  or  attorney  incurred  in  relation  to  money  or  other  property 
of  his  principal  is  concerned  does  not  apply  to  homestead  exemptions.^^  Under 
the  Federal  statutes  a  homestead  exemption  given  by  the  laws  of  a  state  may  be  as- 
serted against  a  fine  due  the  United  States  although  under  the  state  law  the  exemp- 
tion does  not  extend  to  fines. ^^ 

Application  of  payments  to  protect  homestead.^^^  ^  '^-  ^-  ^^ 

§  6.  Alienation  and  incumhrance.^^^^  ^■'^- ^^ — Generally  a  homestead  may  be 
sold  or  mortgaged/*  and  being  exempt  from  execution  its  conveyance  can  work  no 
fraud  against  a  creditor/^  but,  where  a  homestead  has  been  selected  from  the  sepa- 
rate property  of  the  wife,  she  cannot  by  a  conveyance  of  the  property  deprive  the 
husband  of  his  homstead  right  therein.^^  In  Xebraska  a  wife  cannot  convey  the 
family  homestead  to  the  exclusion  of  the  homestead  right  of  her  insane  husband.^^ 
WTiere  homestead  right  is  not  released  by  both,  it  is  not  released  as  to  either  spouse.^' 

Necessity  of  consent  of  wife  to  conveyance  or  joinder  therein.^^'^  ^  ^-  ^-  ^^ — Gen- 
erally it  is  essential  to  a  valid  conveyance  or  mortgage  of  a  homestead  that  the  wife 
shall  join  in  the  instrument  of  conveyance,^^  but  under  the  Illinois  statute  title 
will  pass  although  the  wife  does  not  join,  if  possession  is  abandoned  or  given  pursu- 


from  execution  on  judgment  for  the  money 
loaned.  Hensley  v.  V^'ebb  [Ky.]  101  SW 
375.  By  "improvement.s"  are  meant  original 
improvements  and  not  repairing  or  ad- 
ditional improvements  becoming  necessary 
fer  comfort  of  family.  Cowan  McClung  & 
Co.  V.  Evans   [Ky.]   101  SW  964. 

28.  "Purchase  money  liens"  referred  to 
in  St.  1898,  §  2983,  making  such  liens  an 
exception  to  the  rule  exempting  homesteads 
from  debts  of  owner,  mean  vendor's  liens 
for  purchase  money.  Bartle  v.  Bartle 
[Wis.]  112  NW  471.  One  who  pays  notes 
secured  by  vendor's  lien  on  homestead, 
at  request  of  maker  and  with  understand- 
ing tliat  he  shall  hold  the  lien,  becomes 
subrogated  to  the  rights  of  vendor.  Mer- 
gele  V.  Felix  [Tex.  Civ.  App.]  18  Tex.  Ct. 
Rep.  398,  99  SW  709.  Wife  may  without 
knowledge  or  assent  of  Iiusband  procure 
third  person  to  pay  such  notes.     Id. 

29.  Violative  of  constitutional  require- 
ment that  legislature  shall  provide  for  se- 
lection and  exemption  of  a  homestead  from 
sale  on  execution.  Volker-Scowcroft  Lum- 
ber Co.  V.  Vance   [Utah]    88  P  896. 

30.  Citizen's  Sav.  Bk.  of  Olin  v.  Gllck, 
134  Iowa,  323,  111  NW  970.  Homestead  of 
family  cannot  be  taken  on  attachment  for 
tort  of  husband  and  father.  Cassady  v. 
Morris   [Okl.]   91  P  8S8. 

31.  Ballinger's   Ann.    Codes   &   St.    §    5248a. 

32.  Ervay  v.  Hill   [Wash.]   90  P  590. 

33.  United   States   v.    Stacey,    155    F   510. 

34.  In  re  Paramore  &  Ricks,  156  F  208. 

But  under  constitotion  of  Texas  a  mort- 
gage or  lien  upon  a  homestead  is  void. 
Brooks  v.  Sanger  [Tex.]  19  Tex.  Ct.  Rep. 
782,  105  SW  37.  Married  man  living  upon 
land  as  a  homestead  cannot  mortgage  it. 
Adams  v.  Bartell  [Tex.  Civ.  App.]  19  Tex. 
Ct.  Rep.  503,  102  SW  779.  Mortgage  of  a 
business  homestead  by  Iiusband  and  wife, 
if  not  given  for  purcliase  price  or  Improve- 
ments, is  void.  Musick  v.  O'Brien  [Tex. 
Civ.    App.]    18    Tex.    Ct.    Rep.    532,    102    SW 


458.  Constitutional  provision  cannot  be 
avoided  by  a  simulated  transaction  by 
which  homestead  is  conveyed  to  another, 
and  simultaneouslj'  reconveyed  with  de- 
tention of  vendor's  lien  to  secure  alleged 
purchase-money  notes.  Brooks  v.  Sanger 
[Tex.]  19  Tex.  Ct.  Rep.  782,  105  SW  37. 
And  iien  thus  attempted  to  be  created  Is 
not  enforceable  by  purchaser  of  notes, 
though  he  had  no  actual  knowledge  that 
property  was  a  hoinestead.     Id. 

35.  Brunson  v.  Rosenheim  [Ala.]  43  S 
31;  Nicholson  v.  Nesbitt  [Cal.  App.]  88  P 
725;  McCarty  v.  Coffin    [C.  C.  A.]    150  F  307. 

36.  Miller  v.  Paustion   [Neb.]   112  NW  342. 

37.  Comp.  St.  1905,  c.  36,  §  4.  Weather- 
ington  V.  Smith   [Neb.]   112  N  W  566. 

3S.  Columbian  Bldg.  &  Loan  Ass'n  v. 
Leeds,  128  111.  App.  195. 

39.  A  lease  of  a  homestead  for  five  years 
is  a  conveyance  under  Co.bbey's  Ann.  St. 
1903,  §  6203,  and  is  void  unless  executed  and 
acknowledged  by  both  husband  and  wife. 
Kloke  V.  Wolff  [Neb.]  Ill  NW  134.  Hurd's 
Rev.  St.  1905,  c.  52,  §  4,  prohibiting  con- 
veyance of  liomestead  by  husband  without 
joinder  of  wife,  applies  where  husband  and 
wife  are  joint  tenants.  Lininger  v.  Hel- 
penstell,  229  111.  369,  82  NE  306.  Where 
joinder  of  ^vife,  under  separate  acknowledg- 
ment, is  required,  husband  and  purchaser 
cannot  without  wife's  knowledge  consum- 
mate sale  upon  terms  and  conditions  ma- 
terially different  from  those  stated  in  con- 
veyance as  executed  and  delivered.  Scog- 
gin  V.  Mason  [Tex.  Civ.  App.]  19  Tex.  Ct. 
Rep.  569,  103  SW  831.  V\'here  in  body  of 
mortgage  wife's  name  appears  with  that  of 
husband  as  a  mortgagor,  and  certificate  of 
acknowledgment  recites  that  wife  acknowl- 
edged instrument  to  be  her  act  and  deed 
for  purposes  therein  named,  there  is  suffi- 
cient joinder  to  convey  her  homestead  in- 
terest. Long  V,.  Eranham,  30  Ky.  L.  R  552, 
99  SW  271. 
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ant  to  the  convpyance.*"  It  is  not  essential  to  the  validit)^  of  an  agreement  to  com- 
I^ensate  another  for  finding  a  pureliaser  for  land  embracing  a  homestead  that  the 
owner's  wife  should  join  in  its  execution/^  and  an  agreement  changing  the  terms 
and  manner  of,  paying  rentals  of  a  gas  and  oil  lease  on  a  liomestead  from  cash  to  a 
royalty  need  not  be  consented  to  by  the  wife  of  the  lessor.*^  If  a  wife  is  induced  by 
the  fraudulent  representations  of  her  husband  to  join  in  the  conveyance  of  tlieir 
homestead,  she  is  entitled  to  a  cancellation  of  the  conveyance  where  the  grantee  has 
notice,  actual  or  implied,  of  the  fraud.*^ 

Acl-noivJedgment  of  conveyance.^^^^ '^- ^- '^^'^ — Any  conveyance  of  a  homestead 
is  void,  unless  it  contains  a  release  of  the  grantor's  homestead  rights  and  is  duly 
signed  and  acknowledged.** 

Contracts  to  convey.^^^  ^  ^-  ^-  ^°^ — In  Iowa  a  contract  to  convey  a  homestead  not 
signed  by  the  wife  of  the  contractor  is  void.*^  The  lien  of  a  mortgage  on  a  home- 
stead is  not  discharged  by  a  forbearance  agreement  between  the  husband  and  the 
mortgagee.*® 

§  7.  Loss  or  relinquishment.^^^  ^  ^-  ^-  ^°^ — A  right  of  homestead  once  vested 
continues  until  lost  through  abandonment  or  parted  with  by  voluntary  relinquish- 
ment.*^ It  cannot  be  forfeited  by  misconduct.**  Eemoval  from  the  land  with  in- 
tention to  abandon  it  as  a  homestead  defeats  the  exemption  after  creditor's  rights 
have  intervened,*^  but  the  cessation  of  occupancy  must  be  with  an  intention  of  total 
relinquishment  shown  by  clear  and  decisive  circumstances.^"  A  temporary  renting 
does  not  ordinarily  constitute  an  abandonment.^^     An  assignment  for  the  benefit  of 


40.  Kurd's  Rev.  St.  1905,  c.  52,  §  4.  Facts 
held  not  to  constitute  abandonment  or  sur- 
render of  possession  pursuant  to  convey- 
ance. Venters  v.  Wickens,  224  in.  569,  79 
NE  946. 

41.  Kepner  v.  Ford  [N.  D.]  Ill  NW  619. 

42.  Wilson  v.  People's  Gas  Co.,  75  Kan. 
499,  89  P  897. 

43.  Scog-gin  V.  Mason  [Tex.  Civ.  App.  19 
Tex.  Ct.  Rep.  569,  103  SW  831. 

44.  Lease  of  homestead  for  the  purpose 
of  mining  oil  and  gas  for  ten  years  or  so 
long  as  oil  and  gas  miglit  be  found  thereon 
held  conveyance  of  freehold  and  void  as 
not  executed  in  accordance  with  statute. 
Bruner  v.  Hicks,  230  111.  536,  82  NE  888. 
The  right  of  homestead  can  be  released 
only  by  conveyance  or  waiver  subscribed 
by  the  householder  and  his  wife  and  ac- 
knowledged by  both.  Giving  of  chattel 
mortgage  upon  house  standing  on  leased 
ground  and  permitting  constable  to  sell  it 
thereunder  and  accepting  the  proceeds  In 
excess  of  judgment  and  costs  is  insufficient. 
Myers  v.  Henderson,   129  111.  App.   644. 

45.  Code,  §  2974.  Sucli  contract  cannot 
be  specifically  enforced,  nor  damages  re- 
covered for  its  breach.  Wheelock  v. 
Countryman,  133  Iowa,  289,  110  NW  598. 
But  a  contract  to  convey  reversion  where 
homestead  estate  is  expressly  reversed  is 
valid  though  not  signed  by  wife.  Rellly  v. 
Reilly  [Iowa]   110  NW  445. 

46.  McKinley-Lanning  Loan  &  Trust  Co. 
V.   Johnson    [Neb.]    105  NW   899. 

47,48.  Citizens'  Sav.  Bk.  of  Olin  v.  Glick, 
134  Iowa,  323,  111  NAV  970. 

40.  Smith  v.  Spafford  [N.  D.]  112  NW 
965.  Where  one  abandons  a  homestead 
and  for  fifteen  years  does  not  reside  on  the 
land  nor  receive  any  profits  thereform,  he 
loses    his    right    thereto.     Martin    v.    Smith 


[Ky.]  104  SW  310.  Evidence  held  to  show 
abandonment  of  homestead.  Smith  v.  Spaf- 
ford   [N.  D.]    112  NW   965. 

50.  Duncan  v.  Ferguson-McKinney  Dry 
Goods  Co.  [C.  C.  A.]  150  P  269.  Property 
does  not  lose  its  character  as  a  homestead 
until  its  use  as  such  has  been  discontinued 
with  intention  not  to  again  use  it  as  a 
home.  Drought  &  Co.  v.  Stallwortli  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  603,  100  SW  188. 
A  removal  from  a  homestead  for  temporary 
purposes,  with  intention  to  return,  is  not 
an  abandonment.  Lutz  v.  Ristine  [Iowa] 
112  NW"  818.  Leaving  homestead  on  ac- 
count of  ill  health  with  intention  of  return- 
ing when  able  is  not  an  abandonment. 
Bartle  v.  Bartle  [Wis.]  112  NW  471.  Where 
one  sells  part  of  land  covered  by  his  home- 
stead exemption  on  which  is  located  his 
dwelling  house,  and  then  builds  and  occu- 
pies a  dwelling  liouse  on  remainder,  he  does 
not  abandon  his  liomestead  in  such  remain- 
der. Lutz  V.  Ristine  [Iowa]  112  NW  818. 
Facts  held  not  to  show  an  abandonment  of 
homestead.  LaPlant  v.  Lester  [Mich.]  14 
Det.  Leg.  N.  643,  113  NW  1115. 

51.  Where  there  is  only  a  temporary 
renting  of  a  part  of  homestead  and  no  seg- 
regation made  or  intended,  it  does  not  con- 
stitute a  divestiture  of  the  home.stead  char- 
acter as  to  such  portion.  Drought  &  Co.  v. 
Stallworth  [Tex.  Civ.  App.]  17  Tex.  Ct.  Rep. 
603,  100  SW  188.  Where  four  lots  upon 
which  were  two  buildings  divided  by  a 
partition  fence  were  purchased  for  a  home, 
the  fact  that  at  husband's  death  one  of 
buildings  was  leased  will  not  preclude  set- 
ting aside  entire  tract  as  homestea>l  to 
widow  where  its  value  is  less  than  $1,000. 
In  re  Murphy's  Estate  [Wash.]  90  P  916. 
Under  Const,  art.  16,  §  51,  temporary  rent- 
ing of  business  homestead  does  not  consti- 
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creditors  of  nonexempt  property  and  cessation  of  business  does  not  constitute  an 
abandonment  of  a  busines  homestead.  The  assignor  is  entitled  to  a  reasonable  time 
in  which  to  embark  in  a  new  business.^'  In  determining  whether  there  has  been  an 
abandonment,  all  the  facts  and  circumstances  of  the  case  must  be  considered.^^ 
Declarations  of  homesteader  as  to  his  intentions  in  removing  from  the  homestead 
are  competent  to  show  that  there  was  no  abandonment,  but  are  not  conclusive.^*  A 
wife  cannot  by  abandoning  the  family  homestead  and  removing  to  another  state 
defeat  the  homestead  right  of  her  insane  husband.^^  A  wife  may  part  with  her  home- 
stead interest  in  her  husband's  land  by  a  release,  supported  by  a  sufficient  considera- 
tion.^® Wliere  a  year's  support  to  the  widow  is  set  aside  out  of  homestead  property, 
the  homestead  is  thereby  extinguished.^^ 


tute  abandonment  if  no  other  homestead 
has  been  acquired.  Duncan  v.  Fergruson- 
McKlnney  Dry  Goods  Co.  [C.  C.  A.]  150  F 
269. 

52.  Where  assignment  and  cessation  of 
business  were  on  March  29,  homestead 
passed  by  conveyance  made  on  April  3. 
McCarty  v.  Coffin    [C.   C.  A.]    150  F  307. 

53.  Droug-ht  &  Co.  v.  Stallworth  [Tex. 
Civ.  App.]  17  Tex.  Ct.  Rep.  603,  100  SW  188. 
In  solving-  such  question  jury  or  court  must 
consider  uses  to  which  property  has  been 
subjected,  character  of  improvements  made, 
effect  and  object  of  temporary  renting  and 
intention  to  preserve  it  as  a  home,  as 
indicated  by  acts  of  party  asserting  home- 
stead rights.     Id. 

54.  Smith  v.  Spafford  [N.  D.]  112  NW 
965. 

55.  TVeatherington  v.  Smith  [Neb.]  112 
NW  566. 

NOTE.  Eflfect  of  abandonment  by  depen- 
dent members  of  family:  In  the  recent  case 
of  Palmer  v.  Sawyer  [Neb.]  103  NW  1088,  the 
state  of  the  la-R^  as  exhibited  by  the  adjudi- 
cated cases  is  well  presented  in  these  words: 
"Turning  now  to  the  decisions  of  the  courts 
of  last  resort  in  other  states  on  statutes  of 
somewhat  similar  construction  to  our  own,  we 
find  an  irreconcilable  conflict  in  the  various 
conclusions  reached.  This  conflict  in  some 
instances  is  traceable  to  the  different  pro- 
visions of  the  statute  construed,  and  in 
other  instances  to  the  conception  taken  by 
the  court  of  the  intention  of  the  legislature 
in  the  enactment  of  the  statutB.  Those  courts 
which  look  upon  the  statute  as  a  statute  of 
nurture,  intended  solely  for  the  protection  of 
the  dependent  members  of  the  family  from 
the  improvidence  of  the  head  of  the  family, 
without  any  division,  arrive  at  the  conclu- 
sion that  when  the  homestead  has  been 
selected,  and  the  dependent  members  of  the 
family  for  whose  benefit  it  was  created  have 
ceased  to  occupy,  the  protection  of  the 
homestead  ceases,  because  the  reason  for 
the  protection  has  ceased.  The  leading 
cases  supporting  this  theory  of  constructon 
are  Revalk  v.  Kraemer,  8  Cal.  66,  6S  Am. 
Dec.  3'04:  Bank  v.  Cooper,  56  Cal.  339;  John- 
son V.  Little,  90  Ga.  781, 
V.  Cooper.  24  Ohio  St.  488 
34  La.  Ann.  1057;  Hill  v.  Franklin,  54  Miss. 
632;  Fullerton  v.  Sherrill,  114  Iowa,  511,  87 
NW"  419.  In  opposition  to  this  view  is  an- 
other line  of  decisions  based  on  the  hypothe- 
sis that  the  intention  of  the  legislature  in 
enacting  the  various  homestead  statutes 
was  to  protect  the  home  and  all  its  inmates 
from   any   business    misfortune   and   financial 
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adversity  that  might  befall  them;  that  the 
protection  extends  to  the  head  of  the  fam- 
ily as  well  as  to  the  dependent  members. 
This  theory  leads  to  the  conclusion  that 
when  a  homestead  has  been  selected  by  the 
head  of  a  family  he  becomes  invested  with 
a  right  or  estate  in  such  homestead,  which 
cannot  be  defeated  by  the  death  or  abandon- 
ment of  the  home  by  the  other  members  of 
the  family  who  occupied  it  at  the  time  of  its 
selection.  The  following  are  some  of  the 
leading  cases  supporting  this  view:  Sillo- 
way  V.  Brown,  12  Allen  [Mass.]  30;  Kimbrel 
V.  Willis,  97  111.  494;  Stanley  v.  Snyder,  43 
Ark.  429;  Beckmann  v.  Meyer,  75  Mo.  333; 
Webb  V.  Cowley,  5  Lea  [Tenn.]  722;  Blum  v. 
Gaines,  57  Tex.  119;  Stults  v.  Sale,  92  Ky.  5, 
17  SW  14'8.  36  Am.  St.  Rep.  575,  13  L.  R.  A. 
743." 

While  this  classification  shows  nearly 
an  equal  division  among  the  jurisdictions 
fiom  which  cases  are  cited,  such  preponder- 
ance as  there  is  favors  the  exemption.  The 
Nebraska  court  more-over  aligned  itself 
with  the  majority.  And  the  following  de- 
cisions from  other  states  may  be  added  to 
the  list;  Pardo  v.  Bittorf,  48  Mich.  275,  It 
NW*164;  Barney  v.  Leeds,  51  N.  H.  253;  Wil- 
kinson V.  Merrill,  87  Va.  513'.  12  SE  1015,  11 
L.  R.  A.  632,  overruling  Calhoun  v.  Williams, 
32  Grat.  [Va.]  18,  34  Am.  Rep.  759;  Towne  v. 
Rumsey,  5  Wyo.  11,  35  P  1025.  See,  also, 
Moore  v.  Parker,  13  S.  C.  486,  and  In  re  Feas 
Estate,  30  Wash.  51,  70  P  270.  Pierce  v. 
Kusic,  56  Vt.  418,  and  Myers  v.  Ford,  22  Wis. 
139,  are  sometimes  cited  as  authorities  upon 
this  side  of  the  question;  but  they  have  no 
real  bearing  on  the  matter,  for  they  are 
based  upon  statutes  under  which  the  exis- 
tence of  a  family  is  not  necessary  to  the 
inception  of  the  homestead  right.  On  the 
other  hand  the  following  should  be  added 
to  the  leading  cases  supporting  the  minority 
view:  Herrin  v.  Brown,  44  Fla.  782.  33  S 
522,  103  Am.  St.  Rep.  182;  Jones  v.  McCrary, 
123  Ga.  282,  51  SE  349  (as  being  perhaps 
more  closely  in  point  than  the  Georgia  case 
f'ited  bv  the  Nebraska  court);  Betts  v.  Mills, 
S  Okl.  351,  58  P  957.— From  Weaver  v.  First 
Nat.  Bank  [Kan.]  94  P  273. 

58.  A  deed  conveying  land  from  husband 
to  wife,  made  in  view  of  their  separation, 
to  provide  for  her,  is  sufficient  consideration 
for  a  release  by  her  of  homestead  rights 
in  other  land  of  the  husband.  LaPlant  v. 
Lester  [Mich.]  14  Det.  Leg.  N.  643,  113  NW 
1115. 

57.  Moore  v.  Moore,  126  Ga.  735,  55  SB 
950. 
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§  8.  Eights  of  surviving  spouse,  children,  heirs,  or  dependents  of  homestead 
ienant.^^^  ^  ^-  ^-  ^''- — Upon  the  death  of  a  husband  or  wife  the  rights  of  the  surviving 
spouse  and  the  children  in  the  homestead  is  determined  by  statute.^^  A  distributee 
is  not  entitled  to  homestead  until  a  judgment  recovered  against  him  by  the  adminis- 
trator for  the  conversion  of  the  property  is  paid.^^  In  Tennessee  a  husband  cannot 
by  will  deprive  his  wife  of  her  homestead  right.®"  A  widow's  rights  in  her  deceased 
husband's  homestead  are  subject  to  a  mortgage  thereon  filed  prior  to  her  marriage,®^ 
but  are  not  affected  by  the  husband's  deed  of  assignment  for  benefit  of  creditors 
executed  subsequent  to  the  marriage  in  which  she  did  not  join.*'^  Heirs  to  whom  a 
homestead  descends  may  by  giving  their  note  for  their  ancestor's  debt  with  a  lien 
on  the  land  subject  the  homestead  to  liability  therefor.*'  The  alienation  of  prem- 
ises occupied  by  a  widow  and  children  as  a  homestead  is  always  subject  to  the  right 
of  the  heirs  to  continue  to  occupy  the  premises  as  a  homestead.®*  An  attempted  sale 
of  the  homestead  by  the  widow  without  an  order  from  the  proper  court  is  a  nullity.®' 

Nature  of  survivor  s  homestead  estate.^^^  ^  ^-  ^-  ^''^ — The  nature  of  the  survivor's 
homestead  estate  is  to  be  determined  from  an  interpretation  of  the  terms  of  the 
statute.®® 

Loss  of  survivor's  right. ^^^ '  ^-  ^-  ^°' — A  widow  may  lose  her  homestead  rights 


58.  Alabama:  Under  Const.  1901,  §§  205, 
208,  providing'  that  liomestead  of  husband 
shall  be  exempt  to  widow,  widow  can  as- 
sert homestead  rights  only  in  tract  which 
was  husband's  homestead  at  his  death. 
McGaug-h  V.  Davis   [Ala.]   43  S  745. 

California:  Under  Code  Civ.  Proc.  §  1474, 
upon  death  of  either  spouse  homestead 
vests  absolutely  in  survivor  by  operation 
of  law,  and  no  order  of  court  is  necessary 
to  perfect  title.  Fisher  v.  Bartholomew 
[Cal.  App.]  88  P  60S.  Title  thus  acquired 
cannot  be  affected  by  order  of  probate  court 
authorizing  sale  of  premises.  Id.  Such 
order  may  be  attacked  collaterally  by  a 
purchaser  from  surviving  spouse.  Id. 
"Where  property  covered  by  a  homestead 
declaration  has  been  selected  from  com- 
munity property  of  husband  and  wife,  it 
vests  absolutely  in  ■n'ife  upon  death  of  the 
husband,  and  while  held  by  her  retains  its 
homestead  character.  Hibernia  Sav.  &  Loan 
Soc.  V.  Hinz  [Cal.  App.]   88  P  730. 

Illinois:  Surviving  spouse  cannot  bind 
the  property  by  contract  for  a  period 
longer  than  her  life.  Henion  v.  Vavrik,  126 
111.  App.  292.  The  surviving  wife  is  not  re- 
quired to  elect  between  the  widow's  award 
and  a  life  estate  in  the  homestead;  she  is 
entitled  to  both.  Miller  v.  Hammond,  126 
111.  App.   267. 

Kentucky:  Under  Ky.  St.  1903,  §  1707, 
widow  and  children  entitled  to  homestead 
husband  could  claim  if  living,  subject  to 
conditions  that  attached  to  it  before  his 
death.  Warren's  Adm'r  v.  Warren  [Ky.] 
104  SW  754,  1199.  If  homestead  is  in  in- 
divisible property  worth  more  than  $1,000, 
w^hole  may  be  sold  for  decedent's  debts, 
but  $1,000  of  proceeds  must  be  set  apart 
for  use  of  widow  and  children.      Id. 

In  MLssourl,  where  a  husband  dies  leav- 
ing no  lineal  heirs,  his  widow  is  entitled 
to  a  homestead  right  of  $1,500.  Coleman 
V.  Coleman,  122  Mo.  App.   715,   99   SW  459. 

In  Texas  upon  husband's  death  widow 
entitled  to  posse.ssion  of  homestead,  but 
children    entitled    to    half   rents    and    profits 


during     their      minority.        Stubbs     v.     Pitts 
[Ark.]   104  «T«'  1110. 

59.  Small  v.  Usher   [S.  C]    57  SE   623. 

60.  Const,  art.  11  §  11;  Shannon's  Code, 
§  3798.  Chamness  v.  Parrish  [Tenn.]  103 
SW  822. 

61.  McGill  v.  Hughes  [Ark.]  105  SW 
255. 

62.  Potter  v.  Potter's  Receiver  [Kv.]  101 
SW  905. 

63.  Adams  V.  Bartell  [Tex.  Civ.  App.]  19 
Tex.  Ct.  Rep.   503,   102  SW  779. 

64.  Oil  and  gas  lease  by  widow  owning 
undivided  half  interest  in  premises.  Comp. 
ton  V.  People's  Gas  Co.,  75  Kan.  572,  89  P 
1039. 

65.  And  if  she  delivers  possession  under 
such  sale,  she  may  recover  the  property  in 
a  proper  action.  W^illiford  v.  Denby,  127 
Ga.  786,  156  SE  1010. 

66.  Alabama:  Under  Code  1886,  §  2543, 
upon  the  death  of  husband  widow  takes 
only  life  estate  in  his  homestead,  subject 
to  be  enlarged  into  fee  upon  ascertainment 
of  insolvency  of  his  estate.  O'Daniel  v. 
Gaynor  [Ala.]  43  S  205.  There  must  be  a 
judicial  ascertainment  of  insolvency.  Id. 
Equity  will  not,  on  ground  that  personal 
representative  has  fraudulently  refused  to 
report  estate  as  insolvent,  regard  as  passed 
a  decree  of  insolvency  when  in  fact  no 
such  decree  has  been  entered.  Id.  The 
heirs  being  necessary  parties  to  a  bill  to 
declare  estate  insolvent  are  entitled,  on 
that  issue,  to  assert  by  demurrer  bar  of 
statute  of  limitations  against  only  claim 
working    such    insolvency.     Id. 

Missi.ssippi:  Under  Rev.  Code  1871,  §  1956, 
held  that  widow  was  entitled  to  child's 
part  in  fee  simple  in  exempt  homestead  to 
which  decedent  held  equitable  title  at  time 
of  his  death.  Warren  v.  Davis  [Miss.]  43 
S  604. 

MlsNouri:  Under  Rev.  St.  1899,  5  3620, 
widow's  interest  in  homestead  is  not  an 
unqualified  life  tenancy.  If  she  marries  her 
tenancy  ceases.  Therefore,  Acts  1903,  p. 
167,   §   1,  relating  to  computation  of  present 
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by  abandonment/^  but  where  a  wife  was  driven  from  the  homestead  by  the  abuse  and 
cruelty  of  her  husband,  she  is  not  thereby  deprived  of  the  right  to  have  the  home- 
stead set  aside  to  her.®® 

Partition  and  assignment  out  of  decedent's  estate.^^  ^  ^- ^-  ^°* — To  warrant  the 
setting  aside  of  a  homestead  at  the  widow's  suit,  the  evidence  must  show  that  she  is 
entitled  to  a  homestead  in  the  property. ®® 

Ehction.^^^  ^  ^-  ^-  ^°* — Where  a  husband  devises  to  his  wife  all  his  real  estate  as 
long  as  she  remains  a  widow,  she  is  not  required  to  elect  between  such  provision  and 
her  homestead  right. '^° 

Rights  of  divorced  parties.^^^  '^  ^-  ^-  ^'"^ 

Claim  to  reimbursement  for  expenditures.^^^  '  *^-  ^-  ^^*- 

§  9.  Exemption  of  proceeds  of  homestead  or  of  substituted  properties.^^^ '  '^■ 
L.  105 — Generally  the  proceeds  of  a  homestead  are  exempt  to  the  same  extent  that  the 
homestead  was,^^  it  usually  being  a  condition  to  such  exemption  that  they  be  rein- 
vested within  a  reasonable  time  '^'^  or  within  a  time  specified.''^ 

§  10.  Remedies  and  procedure  by  creditors.  Remedies  by  suit  or  action.^^^  ^ 
c.  L.  105 — rpi^g  holder  of  a  mortgage  on  the  homestead  of  a  decedent  cannot  maintain 
an  action  thereon  unless  he  first  presents  his  claim  as  required  by  statute.'*  In  an 
action  to  enforce  a  mechanics'  lien  if  defendant  would  rely  upon  a  homestead,  he 
must  allege  it  in  his  answer.'^  "Where  a  homestead  has  been  shown  to  have  existed, 
the  burden  is  upon  the  creditor  to  show  that  it  has  expired.'®  The  holder  of  a  note 
secured  by  vendor's  lien  and  mortgage  on  the  homestead  of  a  bankrupt  is  entitled, 
in  a  suit  brought  by  authority  of  the  court  of  bankruptcy  in  a  state  court  against 


value  of  life  estate,  does  not  include  such 
interest.  Coleman  v.  Coleman,  122  Mo.  App. 
715,  99  SW   459. 

67.  In  Texas,  if  a  widow  abandons  her 
homestead  rights,  such  rights  vest  in  the 
children  (Stubbs  v.  Pitts  [Ark.]  104  SW^ 
1110),  but  until  there  has  been  a  specific 
act  of  abandonment  they  are  not  entitled 
to  her  share  of  the  rents  and  profits  (Id.). 
The  mere  fact  that  widow  has  lost  right 
to  recover  her  portion  of  rents  and  profits 
through  laches  or  statute  of  limitations 
does  not  vest  right  to  recover  them  in  chil- 
dren until  they  have  recovered  possession 
of  homestead  from  adverse  holder.  Id. 
Where  a  widow  had  rented  her  husband's 
business  homestead  continuously  since  his 
death,  its  homestead  character  was  lost. 
Morris  v.  Morris  [Tex.  Civ.  App.]  17  Tex. 
Ct.  Rep.   639,   99   SW  872. 

68.  In  re  Murphy's  Estate  [Wash.]  90 
P  916. 

69.  Evidence  held  to  show  that  property 
acquired  in  the  husband's  name  Avas  com- 
munity property,  purchased  for  a  home, 
in  which  widow  was  entitled  to  claim  a 
homestead.  In  re  Murphy's  Estate  [Wash.] 
90  P  916. 

70.  Chamness  v.  Parrish  [Tenn.]  103  SW 
822. 

71.  A  creditor  cannot  subject  to  pay- 
ment of  his  judgment  the  proceeds  of  a 
homestead,  title  to  which  was  acquired  be- 
fore the  debt  was  contracted.  Green  v. 
Forney,  134  Iowa,  316,  111  XW  976.  "^'here 
there  is  a  valid  transfer  of  a  homestead 
from  husband  to  wife,  the  proceeds  thereof 
in    her    hands    after   his    death    are    exempt 


from    the    claims    of    his    creditors.     Bartle 
V.   Bartle    [Wis.]    112  XW  471. 

72.  Collins  Adm'r  v.  Collins,  30  Ky.  L.  R. 
816,  99  S"W  653.  A  judgment  creditor  can- 
not subject  to  payment  of  his  claim  land 
purchased  with  proceeds  of  sale  of  land 
which  was  purchased  ■with  proceeds  of  sale 
of  homestead  which  was  exempt  from  cred- 
itor's claim.     Id. 

73.  In  Utah  the  proceeds  of  a  sale  of  a 
homestead  is  exempted  for  one  year  after 
the  receipt  thereof.  Rev.  St.  1898.  §  1158. 
Christensen  v.  Beebe  [Utah]  91  P  129.  The 
mere  acceptance  of  an  oral  promise  to  de- 
liver certain  goods  is  not  a  receipt  of  the 
proceeds  of  the  sale  within  this  statute, 
and  the  exemption  of  such  goods  does  not 
expire  until  a  year  after  their  actual  de- 
livery.    Id. 

74.  Under  Code  Civ.  Proc.  §§  1475,  1500, 
if  a  mortgagee  does  not  present  his  claim 
to  executor  or  administrator  within  pre- 
scribed time  he  cannot  maintain  an  action 
either  to  foreclose  mortgage  or  to  recover 
debt.  Hibernia  Sav.  &  Loan  Soc.  v.  Hinz 
[Cal.  App.]    88  P  730. 

75.  In  an  action  to  enforce  mechanics' 
lien  against  property  of  married  woman, 
answer  alleging  facts  showing  defendant 
to  be  head  of  family  and  that  property  is 
her  homestead  is  sufllcient  as  against  a 
general  demurrer.  Volker-Scowcroft  Lum- 
ber Co.  V.  Vance   [Utah]    88  P  896. 

76.  In  action  to  foreclose  mortgage  on 
property  in  which  a  deceased  widow  had  a 
homestead,  burden  is  upon  plaintiff  to  show 
that  homestead  exemption  terminated  upon 
her  death  by  reason  of  her  leaving  no  fam- 
ily. Hibernia  Sav.  &  Loan  Soc.  v.  Hinz 
LCal.  App.]   88  P  730. 
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the  trustee  in  bankruptcy,  to  foreclose  his  liens  before  the  note  is  due,  where  otherwise 
he  would  lose  his  right  to  resort  to  the  general  fund  for  the  balance  of  his  debtJ^ 

Remedies  of  creditors  against  excess.^^^  ^  ^-  ^-  ^°^ 

Decrees,  and  judicial  and  execution  sales.^^^  ®  ^-  ^-  ^"^ — An  execution  sale  of  a 
tract  of  land,  part  of  which  is  a  homestead,  without  such  homestead  being  platted, 
is  voidJ*  Where  there  is  a  mortgage  upon  property  including  a  homestead,  the 
homesteader  is  entitled  to  have  the  nonliomestead  property  first  subjected/''  It  is 
under  some  circumstances  permissible  to  sell  the  homestead  and  allot  the  amount 
exempt  from  the  proceeds.^"  A  wife  is  entitled  to  injunction  to  protect  her  home- 
stead interest  against  a  writ  of  possession  or  execution  issued  upon  a  judgment 
against  her  husband.^^ 

HOMICIDE3. 


§  1.     Elements    of    Crime    in    General    and 
Parties  Thereto   (1«36). 

§  2,     Murder   (1637).     Degrees   (1G39). 

§  3.      Manslangliter  (1C40). 

§  4.     A-ssanlt     witli     Intent    to    Kill    or    do 
Great  Bodily   Harm    (1643). 

§  5.     Justification  and  Kxcase   (1644). 

§  6.      Indictment  or  Information  (1650). 

§  7.      Evidence    (1653). 

A.     Presumptions    and    Burden    of   Proof 
(1653). 


B.  Admissibility  in  General  (1654). 

C.  Dying-  Declarations  (1666). 

D.  Sufficiency    (1669). 

§  8.  Trial    and    Punishment    (1672). 

A.  Conduct  of  Trial  in  General  (1672). 

B.  Instructions    (1672).      Harmless    Er- 

ror (1686). 

-     C.  Verdict  (16S6). 

D.  Punishment  (1687) 


Matters  of  procedure  not  strictly  peculiar  to  the  crime  of  homicide  are  else- 
where treated.*^ 

§  1.  Elements  of  crime  in  general  and  parties  thereto.^^  ^  ^-  ^-  ^°*' — Death  must 
have  been  the  proximate  result  of  the  defendant's  act.^^  Though  malice  is  essential 
to  some  degrees  of  homicide,***  motive  is  immaterial  ^^  except  as  evidence  of  malice 
or  as  tending  to  connect  accused  with  the  offense.^^  General  rules  regarding  princi- 
pals and  accessaries  ^^  and  the  liability  of  conspirators  ^^  apply.     Each  person  pres- 


77.  Jungbecker  v.  Huber  [Tex.  Civ.  App.] 
18  Tex.  Ct.   Rep.   975,   101   SW  552. 

78.  Lutz    V.    Ristine    [Iowa]    112    NW    818. 

79.  Citizens'  Sav.  Bk.  of  Olin  v.  Glick, 
134  Iowa,  323,  111  NW  970.  Where  property 
including'  a  homestead  is  attached  and  a 
mortgagee  intervenes,  the  fact  that  owner 
does  not  ask  that  mortgagee  be  required 
to  first  resort  to  the  nonhomestead  prop- 
erty does  not  warrant  a  decree  that  mort- 
gagee be  first  satisfied  out  of  homestead.     Id. 

80.  In  Louisiana,  when  homestead  ex- 
ceeds $2,000  in  value,  it  may  be  seized  and 
sold  under  legal  process,  the  beneficiary  be- 
ing entitled  to  that  amount  if  a  sale  real- 
izes more  than  the  sum.  Const,  art.  244. 
Reily  v.  Johnston,  119  La.  119,  43  S  977. 
Where  claims  of  mortgagees,  whose  mort- 
gages cover  all  lands  of  a  bankrupt,  are 
.submitted  to  bankrupt  court,  that  court  is 
not  required  to  allot  homestead  from  the 
land  but  may  sell  and  make  allotment  from 
proceeds.  In  re  Paramore  &  Ricks,  156  P 
208. 

81.  Taylor  v.  Ward  [Tex.  Civ.  App.]  19 
Tex.  Ct.  Rep.   441,  102  SW  465. 

82.  See  Indictment  and  Prosecution,  8 
C.  L.   189. 

83.  If  decedent  dies  because  of  negligent 
and  improper  treatment  of  wounds,  defend- 
ant i.s  not  guilty.  Sartin  v.  State  [Tex.  Cr. 
App.]    19  Tex.  Ct.  Rep.  3»21,  10-3  SW  875. 

.S4.      See   post,   §   2. 

85.     Clefford  v.   People.   229   111.   633.   82   NE 


343.  An  instruction  tliat  absence  of  motive 
is  a  circumstance  in  favor  of  accused,  but 
that  he  could  be  found  guilty  regardless 
of  motive,  is  proper.  State  v.  Barrington, 
198  Mo.  23.  95  SW  235.  Motive  can  never 
justify  assault  with  a  weapon.  Griflin  v. 
State   [Ala.]    43  S  197. 

86.  See  post,   §  7B. 

87.  Where  both  parties  to  a  crime  are 
principals,  it  is  not  necessary  to  show  that 
any  independent  act  of  either  caused  death. 
McCoy  V.  State  [Miss.]  44  S  814.  Under  Ky. 
St.  1906,  §  1128,  providing  that  accessaries 
before  the  fact  are  principals,  a  principal 
in  the  first  degree  may  be  acquitted  and 
aidters  and  abettors  convicted.  Reeid  v. 
Com.,  30  Ky.  L.  R.  1212,  100  SW  S56. 
Where  accu.sed  was  charged  as  principal  and 
the  jury  was  directed  to  find  him  guilty 
as  principal  or  acquit  him,  it  was  not  error 
to  refuse  a  peremptory  charge  in  his  favor 
because  the  proof  showed  him  an  accessary 
before  the  fact.  Bast  v.  Com.,  30  Ky.  L.  R. 
967.  99  SW  978.  That  one  was  fifteen  or 
twenty  feet  away  from  a  house  at  the  time 
a  homicide  was  committed  therein  does  not 
prevent  his  being  a  principal  under  the 
rule  that  actual  presence  In  sense  of  being 
an  eye  or  ear  witness  is  unnecessary.  It 
being  sufficient  that  he  be  in  the  vicinity 
acting  with  actual  participants.  Smith  v. 
State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  909, 
105   SW   182. 

88.  A      conspirator      is      equally       guilty 
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ent  and  aiding  and  abetting  in  the  commission  of  the  offense  is  responsible  as  a 
principal.^^  Mere  presence  at  the  scene  and  opportunity  to  commit  tlie  act  is  not 
enough  to  connect  accused  with  the  offense.""  One  assaulting  another  for  the  pur- 
pose of  robbery  is  not  guilty  of  homicide  where  the  person  assailed,  shooting  in  self- 
defense,  accidentally  kills  a  third  person.*^ 

§  2.     Murder  se«  «  c.  l.  loe  jg  ^^^  unlawful  killing  of  a  human  being  with  malice 
aforethought,  express  or  implied.''^     A  specific  intent  to  kill  is  not  essential  ^^  since 


whether  or  not  he  is  present  at  commission 
of  homicide.  Rig-sby  v.  State  [Ala.]  44  S 
608.  "Where  two  persons  commit  a  homi- 
cide pursuant  to  conspiracy  they  are  prin- 
cipals, but  if  one  does  not  know  of  the 
intent  of  the  other  to  kill  and  did  not  with 
such  knowledge  aid  him  he  is  not  a  prin- 
cipal. Abbata  v.  State  [Tex.  Cr.  App.]  19 
Tex.  Ct.  Rep.  209,  102  SW  1125.  T\^here 
defendants  killed  a  prison  guard  wliile  at- 
tempting to  escape  pursuant  to  conspiracy, 
all  were  guilty  of  murder  in  first  degree. 
State  V.  Vaughan,  203  Mo.  663,  102  SW  644. 
Where  accused  was  outside  the  house  in 
which  the  homicide  was  committed  at  the 
time  and  was  charged  as  principal  and 
there  was  testimony  that  the  person  who 
did  the  killing  might  have  acted  on  sudden 
impulse  in  which  he  did  not  participate, 
the  jury  should  be  charged  that  if  they 
had  reasonable  doubt  that  the  shooting 
was  on  sudden  impulse  and  not  result  of 
agreement  they  should  acquit.  Smith  v. 
State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  909, 
JOS  SW  182.  To  render  one  who  is  not 
present  and  does  not  aid  or  assist  in  a  mur- 
der guilty  thereof  by  reason  of  a  former 
conspiracy  with  the  slayer,  it  must  appear 
that  the  murder  was  within  the  contempla- 
tion of  the  conspiracy,  or  was  the  natural 
and  probable  outcome  thereof.  State  v. 
Keleher,  74  Kan.  631,  87  P  738.  A  con- 
spiracy to  steal  money  from  a  barn  where 
it  was  supposed  to  be  hidden  is  not  such  a 
conspiracy  as  would  naturally  and  probably 
result  in  the  murder  of  the  owner  of  the 
money  at  a  place  entirely  remote  from  the 
barn,  and  under  circumstances  in  no  way 
connected  with  obtaining  money  from  the 
barn.  Id.  In  such  a  case,  and  in  the  ab- 
sence of  evidence  showing  any  connection 
between  the  conspiracy  and  the  murder, 
except  that  the  murder  was  for  the  purpose 
of  obtaining  the  money,  it  is  error  to  in- 
struct that  the  jury  may  find  the  absent 
conspirator  guilty  of  the  murder  if  they 
find  the  murder  was  the  natural  and  prob- 
able outcome  of  the  conspiracy.  Id.  Par- 
ties may  conspire  to  commit  manslaugliter. 
Ferguson  v.  State  [Ala.]  43  S  16.  Where 
deceased  and  brother  ■were  acting  together 
in  harboring  ill  will  against  deceased,  the 
act  of  one  was  properly  regarded  as  the 
act  of  both.  Willis  v.  State  [Tex.  Cr.  App.] 
14  Tex.  Ct.  Rep.  870,  90  SW  1100. 

89.  Each  person  present  consenting  to 
and  acting  in  furtherance  of  the  crime  is 
a  principal.  McCoy  v.  State  [Miss.]  44  S 
814.  Where  one  commits  an  assault  and 
others  are  present  aiding  and  abetting,  all 
are  principals.  State  v.  Ostmann,  123  Mo. 
App.  114,  100  SW  696.  In  Kentucky  the 
principal  actor,  aider  and  abettor,  and  ac- 
cessary before  the  fact,  are  all  principals 
in  first  degree.  Commonwealth  v.  Hargis, 
20    Ky.   Li.   R.    510,    99    SW    348.     One   who   is 


present,  aiding  and  abetting  and  assisting 
in  an  unlawful  assault,  may  be  found  guilty 
of  murder  if  deceased  is  shot  during  the 
assault  whether  or  not  defendant  fired  the 
."hot  that  killed  deceased.  State  v.  Critten- 
den. 191  Mo.  17,  89  SW  952.  Where  two 
persons  are  jointly  indicted  for  murder, 
each  may  be  convicted  upon  evidence  show- 
ing that  he  was  either  the  absolute  perpe- 
trator of  the  crime  or  was  present  aiding 
and  abetting  the  other  in  its  commission. 
Bradley  v.  State,  128  Ga.  20,  57  SE  237. 
Where  one  is  present  encouraging  and  ad- 
vising the  killing,  the  law  presumes  his 
presence,  etc.,  "induced"  the  crime.  Bast 
v.  Com..  30  Ky.  L.  R.  967,  99  SW  978.  Where 
two  parties  met  and  a  fight  immediately 
ensued  and  one  was  killed,  it  was  imma- 
terial who  fired  the  fatal  shot,  since  what 
would  justify  one  would  justify  all,  each 
being  an  aider  and  abettor.  Watkins  v. 
Com.,  29  Ky.  L.  R.  1273,  97  SW  740.  In- 
structions as  to  principals  held  sufficient 
without  stating  elements  of  a  principal. 
Cecil  V.  State  [Tex.  Cr.  App.]  18  Tex.  Ct. 
Rep.  803,  100  SW  390.  Defendant  agreed 
to  a  plot  with  another  to  vratch  the  house 
where  the  killing  was  to  be  done  and  to 
burn  it  after  the  act  was  committed,  and 
carried  out  his  part  of  the  plot.  Held,  ac- 
cused could  be  convicted  of  murder  in  the 
first  degree.  Commonwealth  v.  Johnson,  217 
Pa.  77,  66  A  233.  Persons  associated  with 
an  accused  in  a  homicide  may  be  guilty  of 
murder  in  the  first  decree,  and  accused, 
though  acting  with  them,  be  guilty  of  some 
lesser  offense  or  none  at  all.  Parnell  v. 
State  [Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  331, 
98  SW  269.  Where  one  defendant  does  the 
shooting  and  others  are  present  and  aid 
and  abet,  all  may  be  found  guilty.  Goodin 
V.  State,  126  Ga.  560,  55  SE  503. 

90.  Where  two  defendants  are  jointly 
indicted  and  on  the  separate  trial  of  one 
it  appears  that  both  had  equal  opportunity 
to  commit  the  act  of  killing,  if  upon  all 
the  evidence  there  is  a  reasonable  doubt  as 
to  which  did  the  killing,  defendant  cannot 
be  convicted  unless  it  appears  that  he  was 
present  and  aided  and  abetted  while  the 
othei^  co.nimitted  the  act.  State  v.  Cre- 
means  I'W.  Va.]  57  SE  405.  Mere  presence 
and  participation  in  the  act  of  killing  a 
human  being  is  not  conclusive  evidence 
of  consent  and  concurrence  in  the  perpe- 
tration of  the  act  by  a  defendant  sought  to 
be  held  responsible  for  the  homicide  as 
aiding  and  abetting  the  actual  perpetrator 
unless  such  defendant  participated  in  the 
felonious  design  of  the  person  killing. 
Brooks  V.  State,  128  Ga.  261,  57  SE  483. 

91.  Commonwealth  v.  Moore,  28  Ky.  L.  R. 
62,   88   SW   1085. 

92.  Instruction  held  erroneous  for  fail- 
ure to  require  a  finding  that  the  killing: 
was  willful  and  unlawful.     Shipp  v.  Com.,  30 
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the  intent  will  be  presumed  by  law  where  death  results  naturally  and  proximately 
from  the  wrongful  act,**  but  where  there  is  no  actual  intent,  and  the  circumstances 
do  not  raise  a  presumption  of  intent,  the  homicide  is  not  murder.®^  The  intent 
need  not  be  to  kill  the  person  actually  slain.®*  The  intent  of  one  participant  in  a 
homicide  cannot  be  imputed  to  another.^' 

Malice  may  be  implied  from  the  facts  and  circumstances  shown/^  as  from  the 
fact  of  use  of  a  deadly  weapon."^ 


Ky.  L.  R.  904,  99  SW  945.  "Where  in  agreed 
mutual  combat  one  party  uses  a  deadly 
weapon  wnthout  the  knowledge  of  the 
other,  causing  death,  the  crime  is  murder. 
State  V.  Maupln,  196  Mo.  164,  93  SW  379. 
Means  by  which  offense  was  committed  held 
not  an  element  of  crime  of  murder.  Gaines 
V.  State,  146  Ala.  16,  41  S  865.  Where  one 
arms  himself  in  anticipation  of  interference 
with  his  purpose  of  entering  the  house  of 
another  and  with  Intent  to  kill  the  owner 
if  necessary  to  save  his  own  life,  such 
formed  design  renders  him  guilty  of  mur- 
der.    State  V.  Emerson    [S.  C]   58  SE  974. 

93.  Specific  intent  to  kill  is  not  essential 
to  murder  in  second  degree.  State  v. 
Baldes,  133  Iowa,  158,  110  NW  440.  Intent 
to  kill  is  not  essential  to  crime  of  murder. 
Morello  v.  People,  226  111.  388,  80  NE  903. 
Murder  may  be  committed  without  actual 
intent  to  kill  or  do  grievous  bodily  harm. 
Commonwealth  v.  Parsons  [Mass.]  81  NE 
291. 

94.  Intent  to  kill  will  be  presumed  from 
use  of  deadly  w^eapon  in  th«  usual  and 
natural  way  in  which  sucli  weapon  is  used. 
McLeod  V.  State,  128  Ga.  17,  57  SE  83. 
L«aw  will  presume  intention  to  produce 
death  where  accused  knew  of  the  weak 
condition  of  deceased's  heart  and  death  re- 
sulted naturally  from  his  violent  assault 
upon  her.  State  v.  Baldes,  133  Iowa,  158, 
110  NW  440.  The  unlawful  administering-  of 
poison  with  bad  intent,  but  without  specific 
intent  to  kill,  constitutes  malice  afore- 
thought, rendering  the  crime  murder.  State 
V.  Thomas  [Iowa]  109  NW  900.  The  de- 
sign to  take  life,  essential  to  murder  in  the 
first  degree,  may  be  shown  from  attend- 
ing circumstances.  Deliberate  selection  of 
deadly  weapon,  preconcerted  hostile  meet- 
ing, lying  in  w^ait,  quarrel,  threats,  etc. 
State  V.  Samuels    [Del.]    67  A  164. 

95.  Beating  of  a  child  with  the  hand, 
resulting  in  its  death,  does  not  raise  pre- 
sumption of  intent  to  kill.  People  v.  Din- 
ser,  106  NYS  495.  On  evidence  that  shoot- 
ing was  accidental,  it  should  be  charged 
that  if  shooting  was  accidental  and  without 
darelessn'es.s  accused  must  be  acquitted. 
Blanton  v.  Com.  [Ky.]  103  SW  329.  Evi- 
dence insufllcient  to  show  that  accused,  a 
boy  of  fourteen  years,  was  conscious  of 
fact  that  he  was  doing  wrong  when  he 
fired  the  fatal  shot.  Kear  v.  State  [Ark.] 
104  SW  1097.  Wliere  one  shoots  another 
while  he  (the  actor)  is  unconscious  from 
the  effects  of  a  gunshot  wound  inflicted  by 
a  third  person,  he  is  guilty  of  no  crime. 
Klsner  v.   Com.    [Ky.]    102   SW  825. 

06.  Where  blow^  intended  for  one  person 
falls  upon  another,  liability  Is  the  same 
as  though  person  /Intended  was  struck. 
State  V.  Clifford.  59  W.  Va.  1,  52  SE  981. 
Where  one  shoots  at  another  with  Intent 
to    kill    but    hits    and    kills    a    third    person, 


he  is  guilty  of  murder  the  same  as  if  he 
had  shot  directly  at  the  person  killed. 
State  V.  Cavin,  199  Mo.  154,  97  SW  573. 
Killing  of  another  than  intended  person  does 
not  affect  liability  for  the  crime.  State  v. 
Bell,  5  Pen.  [Del.]  192,  62  A  147.  Lia- 
bility of  defendant  not  affected  by  fact  that 
he  thought  he  was  killing  another  than 
deceased.  Thompkins  v.  Com.,  28  Ky.  L.  R. 
642,  90  SW  221.  Murder  in  first  degree 
where  accused  shot  at  and  intended  to  kill 
D.  and  hit  and  killed  T.  State  v.  Mathews, 
133  Iowa,  398,  109  NW  616.  Where  one 
went  to  the  room  of  another  with  whom 
he  had  had  a  quarrel  and  deliberately  shot 
at  him  but  killed  another,  he  was  guilty 
of  murder.  Commonwealth  v.  Johnson 
[Pa.]    68  A  53. 

07.  Parnell  v.  State  [Tex.  Cr.  App.]  17 
Tex.  Ct.  Rep.  331,  98  SW  269.  Instructions 
which  authorize  the  jury  to  impute  the  con- 
dition of  minds  of  defendant's  associates  to 
him  without  regard  to  whether  lie  was 
principal  or  was  acting  without  regard  to 
knowledge  of  their  evil  intent  are  errone- 
ous. Id.  On  prosecution  of  two  persons 
for  assault  with  intent  to  kill  a  peace  of- 
ficer, instructions  as  to  intent  held  to 
properly  protect  the  rights  of  defendants. 
Chaney  v.  State  [Tex.  Cr.  App.]  17  Tex.  Ct. 
Rep.  780,  98  SW  847. 

98.  Malice  is  presumed  where  fatal  act  is 
done  deliberately  or  without  adequate 
cause.  State  v.  Bell,  5  Pen.  (Del.)  192,  62 
A  147.  Ill  will  is  not  the  only  element  of 
malice;  any  other  unlawful  cause  or  motive 
is  sufficient.  Driggers  v.  U.  S.  [Ind.  T.]  104 
SW  1166.  Malice  need  not  arise  from  per- 
sonal ill  will;  it  may  exist  wherever  there 
is  a  wrongful  and  intentional  killing  with- 
out lawful  excuse  or  mitigating  circum- 
stances. State  V.  Banks,  143  N.  C.  652,  57 
SE  174.  The  implied  malice  essential  to 
make  homicide  murder  in  the  second  degree 
is  an  inference  from  facts  proved  and  is 
implied  from  every  cruel  act  committed  by 
one  person  against  another,  however  sud- 
den the  act  may  be.  State  v.  Honey  [Del.] 
65  A  764.  Law  will  presume  malice  wher- 
ever the  act  is  done  deliberately  or  with- 
out adequate  cause.  State  v.  Johns  [Del.] 
65  A  763;  State  v.  Honey  [Del.]  65  A  764. 
Implied  malice  is  an  inference  or  conclu- 
sion of  law  from  facts  found  by  the  jury. 
State  V.  Johns  [Del.]  65  A  763.  Implied 
malice,  essential  to  constitute  murder  in 
second  degree,  is  an  inference  from  facts 
proved,  and  is  implied  by  law  from  every 
deliberate  cruel  act  committed  by  one 
against  another,  however  sudden  the  act 
may  be.  State  v.  Cephus  [Del.]  67  A  150. 
Express  malice  includes  and  implies  Implied 
malice;  proof  of  first  sustains  indictment 
Involving  second.  Wilson  v.  State  [Tex.  Cr. 
App.]  14  Tex.  Ct.  Rep.  365.  90  SW  312.  Im- 
plied   malice    is    constructive    malice    and    is 
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Degrees.^^^  *  ^-  ^'-  "' — In  most  states,  though  not  in  all/  murder  is  by  statute  di- 
vided into  various  degrees.  To  constitute  the  crime  of  murder  in  the  first  decree 
the  elements  of  express  malice  and  premeditation  must  exist,-  or  the  homicide  muffc 
have  been  committed  on  the  perpetration  of  some  criminal  offense,^  usually  a  felony,* 
punishable  by  death.^  To  constitute  deliberation  or  premeditation  it  is  only  essential 
that  there  be  a  formed  design  to  kill ;  ®  no  appreciable  or  particular  time  need 
elapse  between  the  formation  of  such  design  and  the  killing.'^ 


not  a  fact  to  be  speciflcaUy  proved.  Id. 
"Malice"  is  not  restricted  to  hatred,  spite, 
or  malevolence  to<^vard  the  particular  per- 
son slain  but  also  includes  that  general 
malignity  and  reckless  disregard  of  human 
life  which  proceed  from  a  heart  void  of  a 
just  sense  of  social  duty  and  fatally  bent 
on  mischief.  State  v.  Johns  [Del.]  65  A  763; 
State    V.    Honey    [Del.]     65    A    764. 

99.  Homicides  with  a  deadly  weapon  arc 
presumed  to  be  malicious  until  the  contrary 
appears  from  the  evidence.  State  v.  Johns 
[Del.]  65  A  763';  State  v.  Honey  [Del.]  65  A 
764;  State  v.  Cephus  [Del.]  67  A  150;  State  v. 
Uzzo  [Del.]  65  A  775.  A  deadly  weapon  is 
one  likely  to  produce  death.  State  v.  Johns 
[Del.]  65  A.  763;  State  v.  Cephus  [Del.]  67  A 
150.  Where  homicide  was  by  shooting  with 
a  pistol,  it  was  not  error  to  charge  that 
pistol  is  a  deadly  weapon.  McLin  v.  State 
[Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  881,  90  SW 
1107. 

1.  There  are  no  degrees  of  murder  in 
Louisiana.  State  v.  Hogan,  117  La.  863,  42 
S    352. 

2.  State  v.  Uzzo  [Del.]  65  A  775;  State  v. 
Honey  [Del.]  65  A  764.  If  defendant  went 
■with  a  gun  for  the  purpose  of  killing  de- 
ceased and  waited  until  he  came  and  then 
shot  and  killed  him,  crime  was  murder  in 
the  first  degree.  Tribble  v.  State,  145  Ala. 
23,  40  S  938.  The  elements  of  the  crime  are 
an  intent  to  kill  and  an  execution  of  that 
intent  with  deliberation  and  premeditation, 
.^tate  V  Lang  [>>'•  J-  Law]  66  A  942.  Murder 
in  the  first  degree  consists  in  the  taking  of  a 
human  life  with  intent  to  kill  and  with  de- 
liberation and  premeditation.  Id.  Express 
malice  aforethought  is  where  one  person 
kills  another  with  a  deliberate  mind  and 
formed  design.  State  v.  Johns  [Del.]  65  A 
763.  The  mere  fact  that  a  murder  has  been 
accomplished  by  poison  does  not  of  itself 
establish  "malice  aforethought;"  this  fact 
must  be  found  before  a  verdict  of  murder  in 
the  first  degree  can  be  found.  State  v.  Phin- 
ney  [Idaho]  89  P  634.  The  fact  that  the 
charge  is  murder  by  poison  does  not  change 
the  rule.  Id.  "V\"here  there  are  no  facts  from 
which  formation  of  premeditated  design  to 
kill  may  be  found,  a  verdict  of  first  degree 
murder  cannot  be  sustained.  Baker  v.  State 
[Fla.]  44  S  719.  To  constitute  murder  in  first 
degree,  offender's  mind  must  be  cool  and 
sedate  and  there  must  be  express  malice 
aforethought.  Dixon  v.  State  [Tex.  Cr.  App.] 
19  Tex.  Ct.  Rep.  244.  103  SVS"  399.  Premedita- 
tion and  deliberation  necessary  under  Kir- 
by's  Dig.  §  1766  to  constitute  murder  in  first 
degree  not  shown  by  evidence  that  accused 
shot  deceased,  an  officer,  on  a  dark  night 
when  he  grabbed  her  suddenly  and  said  "I 
have  you  at  last."  Howard  v.  State  [Ark.] 
100  SW  756.  Deliberation  warranting  mur- 
der in  first  degree  sufficiently  shown  where 
when   accused  saw   deceased,   a  sheriff,   com- 


ing to  arrest  him  he  w^ent  into  a  house  and 
armed  himself  with  a  gun.  State  v.  Spaugh, 
200  Mo.  571.  98  S\\^  55.  In  a  prosecution  for 
the  killing  of  an  arresting  officer,  and 
the  accused  who  killed  such  officer  in  resist- 
ing arrest  interposes  the  defense  that  the 
warrant  for  the  arrest  was  illegal,  the  con- 
sideration whicli  should  be  given  to  such  a 
defense  depends  upon  the  circumstances  sur- 
rounding both  the  officer  and  the  accused  at 
the  time  of  the  homicide;  and  where  the  kill- 
ing had  been  premeditated  by  the  accused 
for  some  hours,  and  the  officer  was  fully  ad- 
vised as  to  the  crime,  the  same  being  a 
felony,  and  would  liave  been  authorized  in 
making  the  arrest  witliout  a  warrant,  the 
question  of  the  legality  of  the  warrant  under 
which  the  arrest  was  made  is  of  no  impor- 
tance and  does  not  excuse  the  willful  and 
premeditated  killing  of  the  officer.  Coile  v. 
State,  8  Ohio  C.  C.   (N.  S.)   596. 

3.  Murder  in  first  degree  properly  sub- 
mitted when  state's  evidence  showed  that 
motive  was  robbery  and  evidence  for  defend- 
ant showed  defense  of  a  third  person.  Ab- 
bata  V.  State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep. 
209,  102  SW  1125.  Murder  in  first  degree  is 
killing  with  express  malice  aforethought  or 
in  perpetrating  or  in  attempting  to  perpe- 
trate a  crime  punishable  by  death.  State  v. 
Bell,  5  Pen.    (Del.)    192.  62  A  147. 

4.  Where  convicts  killed  guard  in  accord- 
ance with  previous  concerted  plan  to  break 
prison,  they  were  all  guilty  of  first  degree 
murder,  the  killing  being  committed  in  per- 
petration of  a  felony.  State  v.  Vaughan,  200 
Mo.  1.  98  SW  2. 

.  5.  Murder  in  the  first  degree  was  where  the 
killing  was  done  with  express  malice  afore- 
thought or  in  perpetrating  or  attempting  to 
perpetrate  a  crime  punishable  with  death. 
State  V.  Johns  [Del.]  65  A  763.  Murder  in 
the  first  degree  is  the  killing  of  a  human 
being  with  express  malice  aforethought  or  in 
perpetrating  or  attempting  to  perpetrate  a 
crime  punishable  with  death.  State  v.  Sam- 
uels [Del.]   67  A  164. 

6.  "Deliberately"  properly  defined  as  in- 
tent to  kill,  executed  by  person  not  under 
Influence  of  passion  suddenly  aroused  by  un- 
lawful provocation.  State  v.  Spaugh,  200  Mo. 
571,    98    SW    55. 

7.  No  particular  time  need  elapse  between 
formation  of  intent  and  killing.  State  v. 
Clifford,  59  W.  Va.  1,  52  SE  981.  A  moment 
is  enough.  Benson  v.  State  [Tex.  Cr.  App.] 
19  Tex.  Ct.  Rep.  257,  103  SW  911.  A  de- 
liberate design  to  take  life,  though  the  con- 
ception of  a  moment,  is  sufficient  deliberation 
to  make  murder  in  the  first  degree.  State  v. 
Honey  [Del.]  65  A  764.  There  need  be  no 
appreciable  space  of  time  between  the  intent 
to  kill  and  the  killing;  it  is  only  necessary 
that  the  act  of  killing  be  preceded  by  a  con- 
currence of  will,  deliberation,  and  premedi- 
tation.    In    such    case    the    homicide    is    mur- 
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Murder  in  the  second  degree  includes  that  in  which  the  element  of  premedita- 
tion is  lacking  ^  but  where  malice,  express  or  implied,  is  shown  to  exist.*  Particular- 
statutory  decisions  are  given  in  the  note.^° 

§  3.  Manslaughter.^^  ^'^■'^■'^^' — As  generally  defined,  includes  all  unlawful, 
intentional  killing  without  malice/^  and  unintentional  killing  by  culpable  negli- 


der  in  the  first  degree,  no  matter  how  rapidly 
the  act  follows  the  formed  intent.  People  v. 
Tee  Foo  [Cal.  App.]  89  P  450.  It  is  not 
necessary  that  deliberation  and  premedita- 
tion should  continue  for  an  hour  or  for  a 
minute:  it  is  enough  that  the  design  to  kill 
be  fully  formed  and  purposely  executed  to 
constitute  murder  in  the  first  degree.  State 
V.  T^aner  [X.  J-  Law!  66  A  042.  Where  the 
purpose  to  kill  is  weighed  long  enough  to 
form  a  fixed  design  and  subsequently,  no 
matter  how  remote  or  soon,  tlie  design  is 
executed,  the  crime  is  murder  in  the  first 
degree.     State  v.  Jones   [N.   C]    59   SE   353. 

8.  Premeditation  is  not  an  element  of 
second  degree  murder.  Strickland  v.  State 
[Ala.]  44  S  90.  If  the  killing  is  intentional 
but  without  deliberation  and  premeditation, 
It  is  murder  in  the  second  degree.  State  v. 
Jones  [X.  C]  59  SE  353.  Homicide  without 
a  design  to  take  life  but  where  death  re- 
sults from  an  unlawful  act  of  violence,  and 
where  tliere  is  no  adequate  provocation. 
State  V.  Honey  [Del.]  65  A  764.  "U^here  the 
killing  occurred  in  a  saloon  after  quarreling 
and  defendant  going  out  after  his  pistol,  if 
intent  to  kill  was  not  formed  at  time  of 
quarrel  and  his  mind  was  inflamed  by  insult- 
ing words  and  cooling  time  had  not  elapsed, 
he  was  onlv  guilty  of  second  degree  murder. 
Rice  V.  State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep. 
353.  103  SW  1156.  Murder  in  second  degree 
Is  killing  without  a  formed  design  to  take 
life  and  'without  provocation  to  reduce  the 
crime  to  manslaughter  and  under  the  influ- 
ence of  a  wicked  and  depraved  heart  or  with 
cruel  and  -wicked  indifference  to  liuman  life. 
State  V.   Cephu'=    [Del.l    67  A  150. 

9.  State  V.  Uzzo  [Del.]  65  A  775.  Malice 
essential  in  murder  of  both  degrees.  State 
V.  Bell,  5  Pen.  [Del.]  192,  62  A  147.  Malice 
is  an  essential  element  both  of  murder  in  the 
first  and  second  degree.  State  v.  Johns  [Del.] 
65  A  763.  Murder  in  the  second  degree  is 
where  the  killing  is  done  with  implied  mal- 
ice. Id.  An  instruction  on  murder  in  second 
degree  must  include  element  of  malice. 
Clark  V.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.  199.  102  SW  1136.  Instruction  on  second 
degree  murder  must  charge  that  jury  must 
find  malice.  Abbata  v.  State  [Tex.  Cr.  App.] 
19  Tex.  Ct.  Rep.  209.  102  SW  1125. 

10.  Under  Florida  statute,  proof  of  intent 
to  kill  a  particular  individual  does  not  pre- 
clude conviction  of  second  degree  murder. 
V.'tsquez  v.  State  [Fla.]  44  S  730.  Instruction 
held  to  fully  recognize  the  principle  that 
Intentional  homicide  with  deadly  weapon  is 
presumed  to  be  murder  in  the  second  degree 
In  ab.sence  of  proof  to  contrary.  State  v. 
Zorn,  202  Mo.  12,  100  SW  591.  Beating  a 
cripple  to  death  with  the  fist  is  not  a  killing 
in  a  "cruel  and  unusual  manner."  State  v. 
Knoll.  72  Kan.  237,  83  P  622.  Unlawful  kill- 
ing of  one  who  lias  given  the  slayer  no 
provocation  other  tlian  the  use  of  words, 
threats,  menaces,  or  contemptuous  gestures, 
cannot  be  graded  to  voluntary  manslaugh- 
ter   under    the    doctrine    of    mutual    combat. 


Pen.  Code,  §  65.  Bird  v.  State,  128  Ga.  253, 
57  SE  320.  Homicide  resulting  from  breach 
of  peace,  commiteed  by  use  of  deadly  weapon 
in  heat  of  passion  without  provocation  or 
premeditation,  is  murder  in  second  degree  in 
New  Jersev.  State  v.  Biango  [N.  J.  Law] 
68  A  125.  Where  two  brothers  fought  and  a 
knife  was  used  and  one  left  home  and  re- 
turner! later  for  his  clothes  and  in  alterca- 
tion killed  the  other,  if  the  intent  to  kill 
was  formed  through  passion  without  ade- 
quate cause  and  sufficient  cooling  time  had 
not  elapsed,  the  offense  was  second  degree 
murder.  Dixon  v.  State  [Tex.  Cr.  App.]  19 
Tex.  Ct.  Rep.  244,  103  SW  399.  It  is  not 
necessary  to  murder  in  second  degree  that 
passion  be  sudden  or  that  there  be  transport 
thereof,  but  merely  that  mind  of  slayer  be 
not  cool  at  time  intent  is  formed.  Kann- 
macher  v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.  82,  101  SW  238.  A  deliberate  killing 
imder  the  impulse  of  anger,  jealousy,  hatred. 
or  revenge,  created  or  incited  by  defendant's 
belief  or  knowledge  of  prior  infidelity  of  de- 
ceased or  any  prior  -wrongdoing  of  deceased. 
is  without  adequate  provocation,  and  is  will- 
ful and  malicious,  and  murder  in  the  second 
degree.  State  v.  Johns  [Del.]  65  A  763.  Mur- 
der of  the  second  degree  is  where  the  killing 
is  done  -without  a  deliberate  mind  or  formed 
design  to  take  life  or  to  perpetrate  a  crime 
punishable  by  death  but  where  the  killing 
was  without  justification  or  excuse  and  with- 
out legal  provocation.  Id.  Under  Rev.  Code 
1852,  as  amended  1893,  c.  226,  where  death 
of  a  pregnant  woman  results  from  the  use 
of  an  instrument  for  the  purpose  of  produc- 
ing a  miscarriage,  the  perpetrator  is  gtiilty 
of  murder  in  the  second  degree.  State  v. 
Fleetwood  [Del.]  65  A  772.  Under  Div.  1  of 
Crim.  Code,  §  3,  where  death  results  either 
from  an  abortion  or  an  attempt  to  produce 
an  abortion,  the  person  responsible  is  guilty 
of  murder.  Clark  v.  People,  224  111.  554,  79 
NE  941. 

11.  Manslaughter  is  the  unlawful  killing 
of  another  without  malice.  State  v.  Uzzo 
[Del.]  65  A  775;  State  v.  Bell,  5  Pen.  [Del.] 
192.  62  A  147.  Charge  that  accused  cannot  be 
convicted  unless  the  fatal  -w^ound  was  In- 
flicted maliciously  is  error.  He  n-iay  be  con- 
victed of  manslaughter.  State  v.  Vicknair, 
118  La.  963.  43  S  635.  Voluntary  man- 
slaughter is  the  taking  of  human  life,  not  In 
self-defense,  in  sudden  affr.ay.  or  iT^at  of  pas- 
sion, without  prior  malice.  Shipp  v.  Com.,  30 
Ky.   L.    R.    904.   99    SW    945. 

CircumstanceN  hold  not  anch  ns  to  reduce 
Iiomioide  to  nianHlaugliier:  Honest  belief 
that  decedent  was  about  to  inflict  great  bodily 
injury  on  accused  without  grounds  for  such 
belief  will  not  reduce  murder  to  manslaugh- 
ter. State  V.  Clay,  201  Mo.  679,  100  SW  439. 
Where  defendant  called  decedent  a  vile  name 
and  without  further  provocation  deceased 
acted  in  a  manner  which  caused  defendant  to 
fear  death  or  harm,  instruction  as  to  man- 
slaughter not  justified.  State  v.  Kelleher, 
201    Mo.    614,    100    SW    470.      Causing    death 
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gence  or  recklessness.^^     Thus,  it  is  manslaughter  if  the  killing  was  on  sudden  quar- 
rel or  mutual  combat,^^  or  in  the  heat  of  passion/*  induced  by  legally  adequate 


while  attempting  to  produce  an  abortion  is 
not  manslaug-hter,  under  Pen.  Code.  §  192. 
Hunting-ton  v.  San  Francisco  Super.  Ct.  [Cal. 
App.l  UO  P  141.  Where  tliere  is  no  evidence  of 
mutual  combat,  neither  the  law  of  voluntary 
man.slausrhter  nor  of  assault  and  batterv  is 
necessarily  involved.  Howard  v.  State  [Ga. 
App.]  59  SE  89.  Evidence  that  accused 
found  his  mistress  and  deceased  tog"ether  in 
a  room,  that  he  broke  down  the  door,  the 
mistress  left,  the  body  of  decedent  -was  found 
a  few  steps  from  the  room  with  fatal  stabs 
thereon,  and  a  pistol  in  the  hand  which  had 
been  recently  discharged,  held  not  to  raise 
Issue  of  manslaughter.  Williams  v.  State 
[Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  420,  95  SW 
538. 

12.  Gross  negligence  in  use  of  firearms  re- 
sulting in  death  of  another  .iustifles  convic- 
tion of  manslaughter.  Austin  v.  State,  145 
Ala.  37,  40  S  989.  To  render  one  responsible 
for  the  fatal  consequences  of  the  malper- 
formance  or  nonperformance  of  duty,  the 
duty  must  liave  been  a  plain  one  which  he 
was  bound  by  la-w  or  contract  to  perform 
personally.  People  v.  Smith,  105  NTS  1082. 
Evidence  insufficient  to  show  that  physician 
did  not  use  proper  care  in  performing  opera- 
tion in  trial  of  charge  of  homicide  by  neg- 
ligence. Gorden  v.  State  [Tex.  Cr.  App.]  14 
Tex.  Ct.  Rep.  5'93.  90  SW  636.  To  constitute 
the  offense  of  negligent  homicide  under  Pen. 
Code,  art  ^84.  and  art.  6'86,  there  mu^^t  be  an 
apparent  danger  of  causing  the  death  of  the 
person  killed.  Id.  Where  one  person  owes 
another  a  legal  or  contractual  dut^-  and  omis- 
sion of  such  duty  results  in  his  death,  he  is 
chargeable  with  manslaughter.  People  v. 
Beardsley  [Mich.]  14  Det.  Leg.  N.  688,  113 
N"^^  112'8.  Relation  existing  between  man 
and  his  paramour  does  not  render  it  his  duty 
to  care  for  her  after  she  takes  drugs  and 
she  dies  while  they  are  both  drunk.  Id. 
Neither  a  street  railroad  company  nor  any 
of  its  officers  or  employes,  whose  gross  neg- 
ligence in  the  operation  of  its  cars  or  other 
appliances,  but  witliout  actual  malice,  has 
caused  the  death  of  any  person,  is  liable  for 
indictment  for  manslaughter  unless  said 
company  or  its  said  officer  or  employe  was, 
at  the  time  of  the  killing,  engaged  in  a  viola- 
tion of  .some  law.  In  re  Grand  Jury,  5  Ohio 
N.  P.   (K.  S.)   33. 

13.  It  is  error  to  fail  to  charge  man- 
slaughter where  evidence  shows  that  de- 
ceased and  accused  were  quarreling  and  de- 
ceased cursed  accused  and  struck  him  in  the 
face,  whereupon  the  fatal  assault  was  made. 
Fuller  v.  State  [Tex.  Cr.  App.]  95  SW  1039. 
Evidence  that  killing  was  result  of  an  effort 
to  prevent  deceased  from  getting  a  pistol 
from  a  drawer  held  to  warrant  a  charge  on 
n'anslaughter.  Newcomb  v.  State  [Tex.  Cr. 
App.]  95  SW  1048.  Where  homicide  is 
claimed  to  have  been  in  self-defense,  de- 
fendant may  nevertheless  be  convicted  of 
manslaughter  if  with  reasonable  prudence 
and  caution  on  his  part  the  killing  could 
have  been  avoided.  Lucas  v.  State  [Neb.] 
Ill  NW  145.  If  upon  sudden  quarrel  the 
parties  figlit  upon  the  spot  or  presently  agree 
and  fetch  weapons  and  fight  and  one  is  killed, 
it  is  voluntary  manslaughter  no  matter  wlio 
strikes    the    first   blow.      Sapp   v.    State    [Ga. 


App.]  58  SE  667.  Homicide  in  mutual  combat 
with  deadly  weapons  on  sudden  quarrel  is 
voluntary  manslaughter.  Giles  v.  State, 
126  Ga.  549,  55  SE  405.  On  who  provokes  a 
controversy  without  a  f  elonous  intent,  but  in- 
tending merely  an  ordinary  battery,  and  is 
compelled  during  the  combat  to  take  his  op- 
ponent's life  in  order  to  save  his  own.  Is 
guilty  of  manslaughter.  State  v.  Gordon, 
191  Mo.  114,  89  SW  1025.  Fact  that  defendant 
and  deceased  had  been  quarreling  and  that 
prior  to  the  killing  deceased  had  struck  or 
was  about  to  strike  defendant  with  a  bottle 
held  sufficient  to  raise  issue  of  manslaughter. 
Mitchell  V.  State  [Tex.  Cr.  App.]  9-6  SW  929. 
14.  It  is  manslaughter  when  one  kills  an- 
other because  of  insulting  conduct  towards 
slayer's  wife,  his  mind  being  enraged  be- 
yond cool  reflection.  Mitchell  v.  State  [Tex. 
Cr.  App.]  16  Tex.  Ct.  Rep.  579,  96  SW  43. 
Sudden  intentional  killing  with  deadly 
weapon  by  one  not  in  any  way  at  fault,  in 
immediate  resentment  of  a  gross  provoca- 
tion, is  prima  facie  a  killing  in  heat  of 
blood,  and  hence  no  higher  crime  than  vol- 
untary manslaughter.  State  v.  Clifford,  59 
W.  Va.  1,  52  SE  981.  To  reduce  homicide  to 
manslaughter,  provocation  must  be  so  great 
as  to  produce  a  passion  such  as  to  render  a 
person  for  the  time  being  incapable  of 
reason.  State  v.  Honey  [Del.]  65  A  764.  The 
law  of  voluntary  manslaughter,  where  the 
homicide  was  committed  under  sudden  and 
violent  passion,  irresistible  and  justly 
aroused.  Howard  v.  State  [Ga.  App.]  59  SE 
89.  Homicide  without  malice  and  under  the 
influence  of  sudden  passion  aroused  by  ade- 
quate cause  is  manslaughter.  Common- 
wealth v.  Curcio,  216  Pa.  380.  65  A  792.  To 
reduce  murder  to  manslaughter  it  is  only 
necessary  that  mind  be  incapable  of  cool 
reflection  from  some  adequate  cause.  Kann- 
macher  v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.  8?,  101  SW  238.  Evidence  that  demon- 
stration by  decedent  at  time  of  killing 
might  have  excited  passion  held  to  justify 
charge  on  manslaughter.  Clark  v.  State 
[Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  199.  102  SW 
1136.  Theory  that  killing  was  done  in  sud- 
den heat  of  passion  properly  submitted  on 
evidence  that  accused  shot  decedent  as  soon 
as  he  saw  him  approaching  his  home.  Free- 
man V.  Com.  [Ky.]  103  SW  274.  Where  two 
brothers  quarreled  and  fought  and  after  an 
hour  they  had  another  altercation  and  one 
was  killed,  held,  if  intent  to  kill  was 
created  through  passion  aroused  by  adequate 
cause,  the  offense  was  manslaughter.  Dixon 
V.  State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  244, 
103  SW  399.  Where  there  was  evide'nce  of  a 
difficulty  between  accused  and  deceased  five 
minute.s  before  the  killing,  which  was  inter- 
rupted for  a  short  time  just  before  the  fatal 
dirticulty.  it  was  error  to  restrict  the  jury, 
in  ,  determining  provocation  to  reduce  the 
crimie  to  manslaughter,  to  things  transpiring 
immediately  at  the  difficulty.  Watson  v. 
State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  587,  95 
SW  115.  Voluntary  manslaughter  is  homi- 
cide without  malice,  unlawfully  and  willfully 
done  in  sudden  affray,  or  in  heat  of  passion, 
upon  provocation  calculated  to  excite  the 
passion  beyond  control.  Watkins  v.  Com.,  29 
Ky.  L.  R.  1273,  97  SW  740.    Refusal  to  charge 
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provocation/'  and  before  the  lapse  of  reasonable  cooling  time.^®  The  crime  may  be 
manslaughter  though  the  fatal  difficulty  was  provoked  by  accused.^^  Decisions  on 
involuntary  manslaughter/^  and  on  the  various  degrees  of  manslaughter  ^^  as  defined 
by  statute,  are  given  in  the  note. 


on  manslaughter  held  error  where  evidence 
showed  that  decedent  snapped  his  pistol  at 
accused  at  the  time  and  accused  was  wrought 
up  over  assault  by  decedent  on  his  friend. 
Casey  v.  State  [Tex.  Cr.  App.]  17  Tex.  Ct. 
Rep.  169,   97   SW   496. 

15.  Definition  of  "provocation"  approved. 
State  V.  Barrington,  198  Mo.  23,  95  SW  235. 
The  fact  that  deceased  called  defendant,  a 
negro,  "Irish"  on  several  occasions  after  de- 
fendant had  warned  him  not  to  do  so  will 
not  reduce  the  killing  to  manslaughter. 
Mays  V.  State  [Tex.  Cr.  App.]  96  SW  329.  An 
illegal  arrest  accompanied  by  an  assault  is 
adequate  cause  for  provocation,  such  as  fo 
reduce  killing  to  manslaughter.  Earles  v. 
State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  223,  94 
SW  464.  The  provocation  must  have  been 
so  great  as  to  produce  such  a  transport  of 
passion  as  to  render  the  person  for  the  time 
being  incapable  of  cool  reflection.  State  v. 
Cephus  [Del.]  67  A  150.  If  a  deadly  weapon 
is  used  the  provocation  to  reduce  the  crime 
to  manslaughter  must  be  great.  Id.  Slight 
assault  does  not  reduce  killing  with  a  deadly 
weapon  to  manslaughter.  Id.  Instructions 
as  to  facts  reducing  crime  to  manslaughter, 
insults  offered  female  relation,  etc.,  held 
proper.  Green  v.  State  [Tex.  Cr.  App.]  19 
Tex.  Ct.  Rep.  907,  105  SW  205.  Where  it 
appeared  that  defendant  had  been  drinking 
heavily  during  the  day  and  had  quarrels 
with  his  wife  relative  to  her  association  with 
others,  and  decedent  denied  having  associated 
with  her  and  other  circumstances,  held  to 
require  instruction  on  manslaughter.  Miller 
V.  State  [Tex.  Cr.  App.]  20  Tex.  Ct.  Rep.  3, 
105  SW  502.  Mere  apprehension  of  danger 
will  not  lessen  degree  of  crime.  State  v. 
Barnett.  203  Mo.  640,  102  SW  506.  Where  ac- 
cused while  calling  on  decedent,  his  mistress, 
was  accused  by  her  of  associating  with  other 
■women  and  she  stated  that  she  would  kill 
him  rather  than  see  him  with  another 
woman,  and  advanced  toward  him  with 
drawn  knife  threatening  to  kill  him,  where- 
upon he  shot,  charge  on  manslaughter  was 
proper.  Fisher  v.  State  [Tex.  Cr.  App.]  17 
Tex.  Ct.  Rep.  811,  9S  SW  852.  Insults  offered 
a  female  relation  in  order  to  be  provocation 
need  not  be  communicated  to  accused  at  time 
of  homicide,  prior  communication  being  suffi- 
cient. Instruction  disapproved.  Bays  v. 
State  [Tex.  Cr.  App.]  99  SW  561.  Where  one 
commits  a  Iiomicide  on  first  meeting  -^fter  he 
learns  of  insults  offered  to  his  wife,  on  ac- 
count of  passion  engendered  thereby  the 
crime  is  manslaughter.  Id.  Where  deceased 
was  the  paramour  of  accused  and  slie  re- 
fused to  have  anytliing  more  to  do  witli  him 
and  said  "you  son  of  a  bitch,  go  away  from 
me,"  held  insufficient  to  raise  issue  of  man- 
slaughter. Washington  v.  State  [Tex.  Cr. 
App.]  17  Tex.  Ct.  Rep.  90,  96  SW  1084.  Provo- 
cation by  words,  threats,  menaces,  or  con- 
temptuous gestures  art^  not  sufficient  to  free 
person  killing  from  guilt  and  crime  of  mur- 
der. Pryerv.  State.  12'8  Ga.  2'8,  57  SE  93.  Such 
provocation  does  not  justify  homicide  or  re- 
duce murder  to  lower  crime.  Fargerson  v. 
State,   128  Ga.   27,   67   SE  101.     Fact   that   de- 


ceased, wife  of  slayer,  may  have  been  un- 
chaste would  not  of  itself  justify  homicide, 
nor  would  it,  in  absence  of  sudden  heat  of 
passion  resulting  from  adequate  cause,  be 
sufficient  to  reduce  homicide  below  crime 
of  murder.  Rogers  v.  State,  128  Ga.  67,  57  SE 
227.  It  would  be  manslaughter  to  kill  a  man 
found  in  the  house  for  the  purpose  of  illicit 
relations  with  the  owner's  daughter,  but 
such  fact  would  deprive  him  of  the  right 
of  self-defense.  State  v.  Emerson  [S.  C]  58 
SE  974.  Recital  of  ill  treatment  by  deceased 
of  defendant's  sister  lield  not  adequate  cause, 
defendant  having  met  deceased  since  and  be- 
fore the  killing.  Willis  v.  State  [Tex.  Cr. 
App.]  14  Tex.  Ct.  Rep.  870,  90  SW  1100.  Only 
provocation  consisting  of  personal  violence 
will  reduce  murder  to  manslaugliter,  words 
of  reproach,  insulting  or  contemptuous  lan- 
guage, or  gestures,  are  not  enougli.  State 
V.  Gordon,  191  Mo.  114,  89  SW  10-25. 

16.  Whether  cooling  time  has  elapsed 
must  be  determined  from  the  standpoint  of 
accused  in  the  light  of  facts  disclosed  by 
the  evidence.  The  question  varies  in  each 
particular  case  and  with  the  temperament  of 
the  party.  State  v.  Hazlett  [N.  D.]  113  NW 
374.  Issue  of  cooling  time  need  not  be  sub- 
mitted where  difficulty  consisted  of  continu- 
ous acts.     Armstrong  v.  State  [Tex.  Cr.  App.] 

16  Tex.  Ct.  Rep.  519,  96  SW  15.  Threats  made 
by  decedent  a  week  or  ten  days  prior  to 
the  killing  is  not  provocation.  State  v. 
Edwards,  203  Mo.  52i8  102  SW  5'20.  Not  error 
to  refuse  to  charge  as  to  cooling  time  where 
evidence  showed  that  parties  clinched  in  a 
quarrel  and  defendant  took  decedent's  pistol 
from  him  and  began  firing  it  and  decedent 
ran  and  defendant  followed  him  and  fired 
six   shots.      Perkins   v.   State   [Tex.    Cr.   App.] 

17  Tex.  Ct.  Rep.  357,  97  SW  1047.  The  fact 
that  deceased  called  defendant  vile  names 
will  not  reduce  the  crime  to  manslaugliter 
where  sufficient  cooling  time  elapsed  before 
the    homicide.      Puryear    v.    State     [Tex.    Cr. 

iApp.]   17  Tex.  Ct.  Rep.  721.  98  SW  258. 

17.  Instruction  on  manslaughter  held  er- 
roneous as  eliminating  fact  that  accused 
might  have  provoked  the  difficulty.  Creagh 
v.  State  [Ala.]  43  S  112.  Instruction  that  if 
accused    provoked    the    difficulty    with    intent 

,to  kill  he  would  be  guilty  of  murder  was  er- 
roneous for  failing  to  state  that  unless  such 
intention  existed  he  was  guilty  of  man- 
slaughter only.  Casey  v.  State  [Tex.  Cr. 
App.]    17  Tex.  Ct.  Rep.   169,  97  SW  496. 

18.  Under  Mansf.  Dig.  §§  1532,  1533,  1534, 
there  is  no  such  crime  as  involuntary  man- 
slaughter. Carney  v.  U.  S.  [Ind.  T.]  104  SW 
606.  Involuntary  manslaughter  is  the  killing 
of  another  person  in  the  doing  of  some  un- 
lawful act  not  amounting  to  a  felony  nor 
likely  to  endanger  life  without  intent  to  kill, 
or  the  killing  of  another  in  the  doing  of  a 
lawful  act  in  an  unlawful  manner.  Westrup 
V.  Com.,  29  Ky.  L.  R.  519,  93  SW  646.  Where 
there  is  evidence  that  homicide  resulted  from 
a  blow  struck  deceased  by  accused  with  an 
instrument  whicli  would  not  ordinarily  pro- 
duce death  and  which  accused  liastily  seized 
and   struck  deceased  with  without  sufficient 
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§  4.     Assault  with  intent  to  kill  or  do  great  bodily  harm.^^^^'^-  ^-  ^"^ rpj^jg  ^f. 

fense  is  variously  defined  by  statute,  and  in  many  jurisdictions  is  divided  into  de- 
grees. The  gist  of  the  offense  of  assault  with  intent  to  kill  or  murder  is  the  ma- 
licious^" intent.^^^  It  is  sometimes  said  to  exist  where,  if  death  had  resulted,  the 
offense  would  have  been  murder.^-     Malice,-^  or  the  intent  to  kill,-*  may  be  imjilied. 


provocation,  it  is  error  to  fail  to  charge  on 
involuntary  manslaughter.  Joiner  v.  State 
[Ga.]  58  SE  859.  Law  of  involuntary  man- 
slaughter held  properly  presented.  Dorsey  v. 
State   [Ga.  App.]    58  SE  477. 

19.  Accused  shot  his  wife  with  a  pistol 
in  an  alleged  insane  frenzy  resulting  from 
misconduct  of  his  wife.  Held  offense  was 
not  manslaughter  in  fourtli  degree  as  de- 
fined by  St.  1898.  §  4363.  Duthey  v.  State,  131 
Wis.  178,  111  NW  222.  Where  there  is  no  in- 
tention or  willfullness  resulting  from  a  men- 
tal status  incapable  of  forming  intent, 
though  produced  by  drunkeniiess,  tlie  crime 
is  manslaughter  in  second  degree.  Henin- 
burg  V.  State  [Ala.]  43  S  959.  Manslaughter 
in  the  fourth  degree  is  the  intentional  killing 
of  a  human  being  in  the  heat  of  passion  or 
reasonable  provocation  witliout  malice  or 
premeditation,  and  under  circumstances  which 
do  not  excuse  or  justify  the  homicide.  State 
V.  Darling,  199  Mo.  168,  97  SW  592.  Evidence 
lield  to  justify  a  charge  on  this  crime.     Id. 

20.  Malice,  either  express  or  implied,  is 
essential  to  assault  with  intent  to  kill.  Sat- 
terwhite  v.  State  [Ark.]  100  SW  70.  To 
constitute  assault  with  intent  to  kill,  there 
must  be  assault  coupled  with  specific  intent 
to  kill,  the  party  being  actuated  by  malice 
aforethougiit.  Intent  to  inflict  great  bodily 
harm  is  not  sufficient.  Prescott  v.  State 
(Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  881,  105  SW 
192.  The  mind  must  be  capable  of  cool  re- 
flection at  the  time.  In  assault  with  Intent 
to  kill  it  is  admissible  to  show  that  defend- 
ant's mind  was  enraged  at  the  time  beyond 
cool  reflection  by  acts  and  breach  of  contract 
by  prosecutor.  Roch  v.  State  [Tex.  Cr.  App.] 
19  Tex.  Ct.  Rep.  903,  105  SW  202.  Intention 
to  take  life  at  the  time  is  not  sufficient  to 
constitute  assault  with  intent  to  kill  if  it 
was  the  result  of  sudden  passion  or  provoca- 
tion.    Satterwhite  v.  State   [Ark.]   100  SW  70. 

31.  Tliere  must  be  a  deliberate  intent  to 
kill.  Howard  v.  State  [Ga.  App.]  59  SE  89. 
The  gist  of  the  offense  is  tlie  intent  w^ith 
which  the  assault  is  made.  Lindsey  v.  State 
[Pla.]  43  S  87.  The  gist  of  the  offense  of  as- 
sault with  intent  to  murder  consists  in  tlie 
intent  with  which  the  asault  is  made.  B.ar- 
ber  V.  State  [Fla.]  42  S  86.  Intent  to  kill  is 
the  gist  of  the  offense  of  assault  in  the  first 
degree,  and  on  trial  of  a  charge  of  that  of- 
fense it  is  error  to  charge  that  a  malicious 
and  guilty  intent  will  be  presumed  from  the 
deliberate  commission  of  an  unlawful  act, 
and  that  the  law  presumes  that  a  per- 
son intends  the  ordinary  consequences  of 
any  voluntary  act  committed  by  him.  State 
V.  Schaefer,  35  Mont.  217,  88  P  792.  It  is 
also  error  to  instruct  in  such  case  that  if 
the  jury  believe  that  defendant  would  be 
guilty  of  manslaughter  in  case  death  resulted 
he  could  be  found  guilty  of  assault  in  the 
first  degree,  since  intent  is  not  always  an 
essential  element  of  manslaughter,  but  is  al- 
ways essential  in  assault  in  the  first  degree. 
The  gravaman  of  the  offense  of  assault  with 
intent  to  kill  is   the  intent  with   which   the 


assault  is  made.  Evidence  that  accused  shot 
at  one  person  and  the  shot  took  effect  on 
another  does  not  show  the  crime.  State  v. 
Williamson,  203  Mo.  591,  102.  SW  519.  Under 
Rev.  St.  1899,  §  1847,  in  order  to  constitute 
assault  with  intent  to  kill,  there  must  be  an 
assault  and  an  intent  to  kill,  which  is  not 
shown  where  one  committing  such  assault 
on  one  person  without  intent  to  kill  or  hann 
another  shoots  such  third  person.  State  v. 
Mulhall,  199  Mo.  202,  97  SW  583.  To  con- 
stitute assault  with  intent  to  kill  it  is  suffi- 
cient that  the  weapon  be  raised  while  in 
striking  distance  and  an  attempt  to  strike 
made.  State  v.  Tetrick,  199  Mo.  100,  97  SW 
504.  A  charge  that  if  asasult  was  made  with 
a  rock  with  intent  to  kill  defendant  was 
guilty  could  not  be  complained  of  on  appeal 
in  the  absence  of  showing  as  to  size  or 
character  of  the  rock.  Taft  v.  State  [Tex. 
Cr.  App.]  97  SW  494.  Assault  with  intent 
to  kill  being  charged,  intoxication  is  material 
as  a  defense  only  as  to  the  specific  intent  to 
commit  the  crime  charged.  State  v.  Yates, 
132  Iowa,  475,  109  NW  1005.  In  assault  with 
intent  to  murder,  where  accused  voluntarily 
sought  prosecutrix,  his  wife,  ran  her  down 
and  inflicted  a  murderous  assault  because 
she  would  not  live  with  him,  the  fact  that 
prosecutrix  was  in  habit  of  carrying  a  razor 
did  not  lessen  the  ofYense.  Purdy  v.  State 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  295,  97  SW 
480.  Circumstances  held  to  show  assault 
with  intent  to  kill  where  defendant  went  to 
home  of  prosecutor  and  shot  him  as  he  ap- 
peared. Jones  V.  State  [Tex.  Cr.  App.]  19 
Tex.  Ct.  Rep.  874,  105  SW  349.  Instruction 
on  assault  with  intent  to  kill  held  erro- 
neous for  failure  to  include  idea  that  shoot- 
ing must  have  been  by  design  and  not  acci- 
dental. Bell  V.  State  [Miss  ]  43  S  84'.  Where 
two  persons  attack  one  and  he  stabs  one  of 
them  and  runs  away  and  they  pursue  him. 
and  when  in  no  danger  of  life  or  bodily 
harm  fall  upon  him  and  stab  him  until  sepa- 
rated by  bystanders,  they  are  guilty  of  as- 
sault with  intent  to  kill.  Canterbury  v. 
State  [Miss.]  43  S  678.  Instruction  on  com- 
mon assault  not  justified  where  evidence 
showed  that  defendant  followed  prosecuting 
w^itness  into  his  house  and  shot  him.  State 
V.  Harris,  199  Mo.   716,   98  SW  4-57. 

22.  An  assault  with  intent  to  commit  mur- 
der is  such  an  assault  that  had  death  re- 
sulted the  offense  would  have  been  murder. 
Young  V.  State  [Tex.  Cr.  App.]  97  SW  698. 
Request  that  if  jui-y  believed  that  if  defend- 
ant killed  decedent  under  circumstances 
shown  by  evidence  he  would  not  have  been 
guilty  of  murder  he  could  not  be  convicted  of 
assault  with  intent  to  kill  is  proper.  Duncan 
V.  State,  1  Ga.  App.  118,  58  SE  248.  Assault  with 
intent  to  kill  is  not  committed  where  if  person 
a.'isaulted  had  died  the  offense  would  have 
been  manslaughter  or  if  committed  in  self- 
defense.  Bagley  v.  State  [Tex.  Cr.  App.]  19 
Tex.  Ct.  Rep.   282,  103  SW  874. 

23.  Assault  with  intent  to  kill  may  be  on 
implied    malice.      Not    necessary    that    when 
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Absence  of  malice  -^  aforethought,^''  or  a  specific  intent  to  kill,-^  reduces  the  crime 
to  lower  degrees.  Decisions  on  the  crime  of  aggravated  assault,-®  simple  assault,^^  and 
like  statutory  crimes,^"  are  given  in  the  note. 

§  5.     Justification  and   excuse.^^^  *  ^-  ^-  ^°^ — Homicide  is   justifiable   as  com- 
mitted in  self-defense  where  defendant,  without  having  provoked  the  difficulty,^^  or 


defendant  entered  into  an  agreement  with 
another  to  kill  a  third  person  his  mind  should 
have  been  sedate  and  cool.  Chaney  v.  State 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  780,  98  SW 
847. 

24.  Intent  may  be  inferred  from  nature  of 
instrument  used,  manner  of  its  use,  nature 
of  wounds  inflicted,  as  well  as  brutality  and 
duration  of  the  assault.  Howard  v.  State 
[Ga.   App.]    59    SE   89. 

25.  "Malice"  distinguishing'  higher  from 
lower  grades  of  assault  with  intent  to  kill 
signifies  disposition  which  would  prompt 
killing  or  the  doing  of  great  bodily  harm 
without  cause.  State  v.  Tetrick,  199  Mo.  100, 
97  SW  564.  The  higher  and  lower  grades  of 
assault  with  intent  to  kill  are  distinguished 
by  the  presence  or  absence  of  malice  afore- 
thought.    Id. 

26.  "Aforethought"  means  thought  of  be- 
forehand for  any  length  of  time,  however 
short.  State  v.  Tetrick,  199  Mo.  100,  97  SW 
564. 

27.  Pointing  a  loaded  pistol  at  a  per- 
son without  intent  to  kill  'or  harm  him  is 
common  assault  only.  State  v.  Wilson  [Mo. 
App.]  103  SW  110.  Assault  with  a  deadly 
weapon  but  without  intent  to  kill  is  an  ag- 
gravated assault.  Young  v.  State  [Tex.  Cr. 
App.]    9'7  SW  698.     Instruction  approved.     Id. 

28.  The  gist  of  the  offense  of  aggravated 
assault  under  Rev.  St.  1892,  §  2403,  and  Gen. 
St.  1906,  §  3230,  consists  in  the  character  of 
the  weapon  used.  Lindsey  v.  State  [Pla.]  43 
S  87.  Use  of  gun  to  alarm  and  frighten 
another  is  aggravated  assault  if  the  gun  is 
loaded,  but  simple  assault  if  it  is  not.  Hall 
V.  State  [Tex.  Cr.  App.]  20'  Tex.  Ct.  Rep.  171, 
105  SW  816.  In  aggravated  assault  intent  to 
kill  is  not  essential.  Lindsey  v.  State  [Fla.] 
43  S  87.  Instruction  that  aggravated  assault 
is  one  which  accused  was  moved  to  commit 
by  rage,  resentment,  or  terror  rendering  his 
mind  incapable  of  cool  reflection  is  proper. 
Lasana  v.  State  [Tex.  Cr.  App.]  98  SW  855. 
Jury  warranted  in  finding  verdict  of  aggra- 
vated assault  where  defendant's  assailant 
fled  after  the  first  shot  and  defendant  fired 
a  second.  Cooper  v.  State  [Tex.  Cr.  App.]  14 
Tex.  Ct.  Rep.  94,  89  SW  1068. 

29.  Accidental  but  negligent  shooting  of 
one  is  simple  assault.  Jackson  v.  State  [Tex. 
Cr.  App.]  19  Tex.  Ct.  Rep.  279,  103  SW  927. 
Question  of  simple  assault  should  have  been 
submitted  where  accused  testified  that  he 
did  not  intend  to  kill  and  ceased  shooting  as 
soon  as  he  knew  prosecutor  was  not  trying 
to  harm  him.  Haygood  v.  State  [Tex.  Cr. 
App.]    19   Tex.  Ct.   Rep.   308,   103  SW  890. 

30.  Shooting  an  oflficer  to  prevent  illegal 
arrest  is  not  assault  with  intent  to  kill,  but 
the  statutory  crime  of  shooting  at  another 
defined  by  Pen.  Code  1895,  §  113.  Jenkins  v. 
State  [Ga.  App.]  59  SE  435.  Under  informa- 
tion based  on  Rev.  Penal  Code,  §  2'S5,  charg- 
ing defendant  with  shooting  at  a  person  with 
intent  to  kill,  he  may  properly  be  convicted 
of  the  lesser  offense  of  sliooting  at  a  person 
without    justification     or    excusable     cause. 


State  V.  Horn  [S.  D.]  Ill  NW  552.  Under 
Rev.  St.  1892,  §  2403,  and  Gen.  St.  1906,  §  3230, 
it  is  not  necessary  that  the  assault  be  made 
with  a  deadly  weapon.  Lindsey  v.  State 
[Fla.]    43  S  87. 

31.  Where  defendant  was  aggressor, 
question  of  self-defense  is  not  in  the  case. 
Jacobs  V.  State,  146  Ala.  103,  42  S  70.  Self- 
defense  is  not  available  to  one  who  is  at 
fault  in  bringing  about  a  difficulty.  Wright 
v.  State  [Ala.]  42  S  745.  Self-defense  not 
available  where  accused  brought  on  difii- 
culty.  O'Day  v.  Com.,  30  Ky.  L.  R.  848,  99 
SW  937.  No  issue  of  self-defense  shown 
where  defendant  made  first  assault  and 
provoked  assault.  Laws  v.  State  [Tex.  Cr. 
App.]  19  Tex.  Ct.  Rep.  136,  101  SW  987. 
Right  of  self-defense  forfeited  where  ac- 
cu.sed  went  to  decedent  for  purpose  of  pro- 
voking difficulty  and  made  demonstration  of 
such  purpose.  Smart  v.  State  [Tex.  Cr.  App.] 
19  Tex.  Ct.  Rep.  141,  101  SW  989.  An  ag- 
gressor cannot  assert  self-defense.  King  v. 
State  [Fla.]  44  S  941.  Evidence  sufflcient  to 
show  that  defendant  was  the  aggressor.  Id. 
Self-defense  not  available  where  accused 
was  aggressor  though  perhaps  decedent 
made  motion  to  draw  gun.  Bluett  v.  Staite 
[Ala.]  44  S  84.  Evidence  that  accused  and 
deceased  had  engaged  in  a  difficulty,  that 
accused  went  from  the  place  and  was  fol- 
lowed by  deceased,  that  he  procured  a  gun 
and  returned  and  shot  deceased,  did  not  raise 
the  issue  of  voluntarily  engaging  in  mutual 
combat.  Armsworthy  v.  State  [Tex.  Cr. 
App.]  95  SW  526.  Self-defense  not  sustained 
where  defendant  testified  that  deceased  had 
shot  him  three  times  rendering  him  uncon- 
scious, that  on  regaining  consciousness  he 
grappled  with  deceased,  got  the  gun,  and 
fired  and  killed  her.  State  v.  Fraga,  199  Mo. 
127,  97  SW  898.  On  a  showing  that  defend- 
ant provoked  the  difficulty  and  then  used 
a  deadly  weapon,  instruction  on  imperfect 
self-defense  not  justified.  State  v.  Kelleher, 
201  Mo.  614,  100  SW  470.  Where  defendant 
went  to  where  decedent  was  and  stated  to 
him  that  he  drew  a  gun  on  him  last  night 
and  now  was  the  time  to  shoot,  and  had 
his  gun  cocked  and  ready  and  decedent 
dodged  behind  his  team  and  snapped  his 
pistol  at  him  twice  when  defendant  shot 
him,  held  no  issue  of  self-defense.  Smart 
V.  State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  141, 
101  SW  989.  One  who  provokes  a  combat 
in  order  to  have  a  pretext  for  killing  his  ad- 
versary or  doing  him  great  bodily  harm  is 
guilty  of  murder  in  the  first  degree  if  he 
kills  his  adversary  during  the  combat,  re- 
gardless of  how  hard  pressed  he  is  during 
the  combat.  State  v.  Gordon,  191  Mo.  114, 
89  SW  1025.  Where  in  difficulty  which 
arose  over  water  defendant  fired  first  shot, 
and  deceased  fired  once  and  then  retreated 
while  defendant  continued  to  shoot  and 
killed  deceased,  defendant  became  the  as- 
sailant and  could  not  invoke  the  law  of 
self-defense.     Steele   v.   People    [Colo.]    88   P 
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857.      Instruction    that    if    defendant    was    at 
fault  and  brought  on  the  difficulty  by  strik- 
ing deceased's  horse  with  his  whip  he  could 
not    avail    himself    of    the    defense    of    self- 
defense  held  proper.      Rose  v.  State,  144  Ala. 
114,    42    S   21.     Charge    that   defendant   could 
not  create   an   emergency   which   rendered   it 
necessary  for  another  to  defend  himself  and 
then    take    advantage   of   the    effort    of    such 
other  to  do  so  held  not  erroneous.     Pryer  v. 
State.  128  Ga.   28,  57  SE  93.     Self-defense  not 
available      where      defendant      was      making 
^T^ongful  effort  to  shoot  decedent  with  good 
prospects  of  success.     Black  v.   State   [Ark.] 
104    SW    1104.     One    is    not    deprived    of    the 
right  of  self-defense  by  seeking  another  for 
the   purpose   of   provoking   a   difficulty   if   he 
does  not  do  so  when  he  meets  him.     Instruc- 
tion disapproved.  Prescott  v.  State   [Tex.  Cr. 
App.]    19   Tex.   Ct.    Rep.   115,   101   SW   215.      If 
one  provokes  a  difficulty  with  intent  to  kill, 
self-defense   is  not  available,   but  if  he  pro- 
voked   it   without    such    intent    he    would    be 
guilty  of  no  higlier  offense  than  manslaugh- 
ter.    Parnell  v.  State  [Tex.  Cr.  App.]   17  Tex. 
Ct.  Rep.  331,  98  SW  269.     Where  assault  was 
committed  by  four  persons  with  whom  pros- 
ecutor  had  had  trouble  earlier  in  the  even- 
ing, whO'  halted  him  on  the  street  and  asked 
him    insulting    questions,    held    sufficient    to 
authorize  submission  of  provoking  difficulty 
whicli  if  found  true  would  preclude  right  of 
self-defense.     Prescott     v.     State     [Tex.     Cr. 
App.]     19    Tex.    Ct.    Rep.    115,    101    SW    215. 
Charge    on   self-defense    that   accused   had   a 
right    to    stand    his    ground    without    regard 
to    whetlier    he    provoked    the    attack    prop- 
erly  refused.     Stuart  v.   Com.    [Ivy.]    105  SW 
170.     Instruction  on  provoking  the  difficulty 
is  authorized  where  it  appears  that  accused 
left    the    saloon    where    he    was    quarreling 
with  decedent,  procured  a  weapon,  and  came 
back  and  applied   vile   names   to  him,   which 
deceased    had   just    called   accused.     Puryear 
v.-  State   [Tex.  Cr.  App.]   17  Tex.  Ct.  Rep.  721, 
98  SW  258. 

32.  Instruction  that  certain  acts  would 
constitute  mutual  combat  and  preclude  right 
of  self-defense  held  proper.  Driggers  v. 
U.  S.  [Ind.  T.]  104  STV  1166.  Where  evidence 
showed  defendant  and  deceased  to  be  on 
hostile  terms  and  that  defendant  brought 
on  the  difficulty  and  expressed  willingness 
to  resort  to  combat,  self-defense  was  not 
available.  Skipper  v.  State,  144  Ala.  100,  42 
S  43.  One  who  participated  with  another  in 
bringing  on  a  difficulty,  and  was  equally 
at  fault  with  him,  cannot  kill  in  his  defense. 
Woodrich  v.  State  [Tex.  Cr.  App.]  90  SW  SS2. 

33.  Self-defense  may  be  asserted  where 
accused  believed  and  had  reasonable  grounds 
to  believe  that  he  was  in  danger,  but  if  he 
does  not  believe  and  has  reasonable  grounds 
for  such  belief,  it  may  not.  White  v.  Com. 
[Ky.]  102  SW  298,  1199.  Instruction  on  self- 
defense  should  not  submit  whether  decedent 
was  about  to  harm  accused,  and  not  submit 
whether  accused  believed  he  was.  Cleveland 
v.   Com.    [Ky.]    101   SW   931. 

34.  A  bare  fear  of  danger  is  not  enough; 
the  circumstances  must  be  such  as  to  ex- 
cite  fears    o£   a   reasonable   man.     Roseboro 


V.    State,   127  Ga.   826,   56   SE   991.     Mere   fact 
that   deceased   was  a  violent   and  dangerous 
man    would    not    alone    justify    homicide,    if 
accused  had  no  reason   to  apprehend   danger 
at  the  time.     Harrison  v.   State,   144  Ala.   20, 
!0  S  568.     In  order  to  justify  on  the  ground 
of    self-defense,    the    belief    of    necessity    of 
killing    must   be    such   as   a   reasonable   man 
would    have    entertained.     Bleich    v.    People, 
227  111.  80.  81  NE  36.     One  must  believe  as  a 
reasonable  man  that  he  is  in  imminent  peril. 
Bluett    V.    State     [Ala.]     44    S    84.      All    facts 
and  circumtances  in  the  case  should  be  con- 
sidered   in    determining    whether    defendant 
had    reasonable    grounds    to    believe    he    was 
in  danger  of  great  bodily  injury.     Common- 
wealth  V.   Thomas    [Ky.]    104   SW   326.      That 
a  person   is  of  a  nervous  and  timid  disposi- 
tion  does  not  excuse   him  from  the  exercise 
of  ordinary  prudence  and  courage  in  resist- 
ing attack.     State   v.  Usher    [Iowa]    111   NW 
811.     One   is   justified   in   killing   if   he   knew 
that    decedent    had    threatened    to    kill    him 
and    deceased    manifested   an    intent   to    exe- 
cute  the   threats.      Harris   v.    State    [Tex.    Cr. 
App.]     20    Tex.    Ct.     Rep.    154,    105     SW    801. 
Whether    defendant    had    reasonable    ground 
to    apprehend    that    deceased    was    about    to 
kill  him   or  do   him   great  bodily   harm   held 
a    question    for    the    jury.     State    v.    Gordon, 
191    Mo.    114,    89    SW    1025.      On    trial    for   as- 
sault with  intent  to  murder,  jury  in  consid- 
ering   defense    of    self-defense    should    con- 
sider not  only  an  actual  assault  on  and  real 
danger   to   defendant,   but  also   a  threatened 
assault  and  his  apparent  danger.     Cooper  v. 
State    [Tex.    Cr.    App.]    14    Tex.    Ct.    Rep.    94, 
89     SW     1068.     Instruction     on     self-defense 
held  erroneous  as  not  requiring  belief  of  in- 
jury at  hands  of  deceased  to  have  been  be- 
gotten    by     attending    circumstances     fairly 
creating  it.     Nelson   v.   State    [Ala.]    43   S   18. 
Under    Rev.    Pen.    Code,    §    2'68,    a   party    may 
act  on  appearances  of  an  assault  being  made 
upon    her.     State   v.   Lepine    [S.    D.]    113   NW 
1076.  Charge  that  defendant  must  have  been 
in   danger  of  receiving  liarm   or  death  from 
deadly    weapon    is    error,    it    being   sufficient 
if  he  reasonably  apprehended  danger.     Wal- 
ler  v.   State    [Miss.]    44   S   825.     Where   other 
elements     of    self-defense    existed    and    de- 
ceased    had     threatened     defendant     to     his 
knowledge,    defendant    had   the    right    to   act 
upon  any  overt  act  or  hostile  demonstration 
by  deceased  which  may  have  led  to  the  hon- 
est  belief   that   defendant   was    in    imminent 
peril,   though  such  act  or  demonstration  did 
not   amount   to   a   felonious   assault.     George 
v.   State,   145  Ala.   41.   40   S  961.      It   Is  imma- 
terial  to    the   right   of   self-defense   whether 
the  person   exercising  it  knows  the  danger- 
ous  character  and  disposition   of  his  assail- 
ant.    Wallace    v.    State    [Tex.    Cr.    App.]    9T 
SW    471.     Instruction    that    accused    had    a 
right  to  defend  himself  if  it  seemed  to  him 
"acting  as  a  reasonable  person"  that  he  was 
in    danger    of    death    or    great    bodily    harm 
not  error,  where  it  is  not  contended  that  he 
is   not  a  person   of  ordinary   reason.     Hoard 
V.  State,  80  Ark.  87,   95  SW  1002.     On  prose- 
cution   of   officer    for   negligent    homicide,    it 
should  be  charged  that  in  act  of  accused  in. 
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handling  pistol  witli  wliicli  deceased  was 
slaot  there  must  liave  been  apparent  danger 
of  causing  his  death.  Saye  v.  State  [Tex. 
Cr.  App.]  99  SW  551.  Where  deceased  came 
to  defendant's  hotel  armed  with  an  open 
knife  and  abused  and  threatened  defendant, 
defendant  had  the  right  to  request  him  to 
leave,  to  arm  and  defend  himself  if  he  ap- 
prehended and  was  placed  in  danger.  Yan- 
tis  V.  State  [Tex.  Cr.  App.]  94  SW  1019. 
Evidence  held  to  justify  a  charge  that  an 
assault  by  decedent  raising  in  defendant's 
mind  a  reasonable  apprehension  or  fear  of 
pain  or  bloodshed  justified  the  killing. 
Mitchell  V.  State  [Tex.  Cr.  App.]  96  SW  929. 
"Where  accused  claimed  self-defense  and 
claimed  that  deceased  had  reached  under  a 
counter  for  a  pistol,  it  is  not  necessary  that 
there  should  have  been  a  pistol  there,  but 
only  that  defendant  believed  deceased  was 
leaching  for  a  weapon.  Puryear  v.  State 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  721,  98  SW 
258.  It  is  error  to  charge  that  if  a  homicide 
is  committed  from  excessive  cowardice  the 
defendant  cannot  be  convicted  of  any  higher 
degree  of  crime  tlian  manslaughter.  Dan- 
ford  V.  State  [Fla.]  43  S  593.  Threatening 
words  and  overt  acts  to  carry  them  into  ef- 
fect does  not  justify  killing  in  self-defense. 
Black  V.  State  [Ark.]  104  S"^'  1104.  An  in- 
struction that  if  accused  killed  decedent  and 
at  the  time  he  did  so  decedent  was  making 
or  about  to  make  an  attack  upon  him  cal- 
culated to  cause  him  tO'  fear  great  bodily 
injury,  as  viewed  from  his  standpoint  he 
had  a  right  to  kill  him,  was  proper  as  leav- 
ing whether  accused  took  the  initiative  to 
the  jury.  Patterson  v.  State  [Tex.  Cr.  App.] 
16  Tex.  Ct.  Rep.  552,  95  SW  129.  A  homicide 
may  be  justifiable  though  committed  while 
accused  was  entirely  self-possessed  and  ca- 
pable of  contemplating  the  consequences  of 
his  acts.  Instruction  disapproved.  Parnell 
V.  State  [Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  331, 
98  SW  269.  If  defendant  had  been  assaulted 
by  deceased  with  intent  to  rape  her  and  she 
feared  another  assault,  she  had  a  right  to 
arm  herself  and  go  to  his  room,  which  w^as 
in  her  hotel,  and  order  him  to  leave,  and  if 
in  so  doing  tiae  pistol  was  accidentally  dis- 
cliarged  she  would  not  be  liable.  People  v. 
Williamson  [Cal.  App.]  92  P  313.  In  deter- 
mining whether  or  not  the  pistol  w^as  dis- 
charged accidentally,  the  jury  should  con- 
sider all   the  facts  of  the  case.     Id. 

Immaterial  whether  ilauger  1b  real:  Re- 
quested charge  that  if  defendant  acted  under 
fv  bona  fide  belief  that  his  life  was  in  dan- 
ger, and  if  under  all  the  circumstances  he 
had  reasonable  cause  so  to  believe,  it  would 
be  immaterial  whether  there  was  actual 
danger  or  not,  held  correct.  Snyder  v.  State, 
145  Ala.  33,  40  S  978.  Apparent  danger  of 
death  or  great  bodily  harm  is  suflScient; 
need  not  be  actual.  Watkins  v.  Com.,  29 
Ky.  L.  R.  1273,  97  SW  740.  Danger  need  not 
have  been  real  or  actual  or  then  impending 
and  about  to  fall;  it  is  enough  to  justify 
homicide  that  defendant  had  reasonable 
cause  to  apprehend  immediate  danger.  .State 
v.  Gordon,  191  Mo.  114,  89  SW  1025.  If 
circumstances  are  such  as  to  lead  a  reason- 
ably prudent  man  to  believe  he  is  in  im- 
minent danger,  it  ia  not  necessary  that  the 


danger     actually     existed.     Allen     v.     State 
[Ala.]    42  S  1006. 

35.  Request  on  self-defense  properly  re- 
fused as  pretermitting  honest  belief  of 
imminent  peril.  Fleming  v.  State  [Ala.]  43 
.S  219.  Instruction  on  self-defense  which 
fails  to  hypothesize  imminent  danger  to 
life  or  limb  is  error.  Creagh  v.  State  [Ala.] 
43  S  112.  The  doctrine  of  reasonable  fear 
as  a  defense  does  not  apply  except  where 
danger  apprehended  is  urgent  and  pressing, 
or  apparently  so  at  time  of  killing.  Tolbirt 
v.  State,  124  Ga.  767,  53  SE  327.  Prior  as- 
sault by  prosecutor  on  defendant  would 
not  justify  assault  with  intent  to  kill. 
Roper  v.  U.  S.  [Ind.  T.]  104  SW  584.  Charge 
of  self-defense  should  have  been  given 
without  the  limitation  of  provoking  the 
difficulty  where  it  appeared  that,  though 
defendants  ■were  going  to  house  of  accused 
to  argue  with  him,  he  saw  them  first,  drew 
his  gun.  and  ordered  them  to  hold  up  their 
hands.  Crowson  v.  State  [Tex.  Cr.  App.]  18 
Tex.  Ct.  Rep.  728,  100  SW  782.  To  justify  a 
killing  as  in  self-defense,  danger  must  have 
reasonably  appeared  to  exist  at  the  very  mo- 
ment of  firing  the  shot;  a  belief  that  danger 
was  about  to  become  imminent  or  would  be- 
come imminent  in  the  future  is  not  enough. 
People  V.  Taylor  [Cal.  App.]  87  P  215.  Self- 
defense  not  available  where  parties  were 
quarreling  and  decedent  sent  for  his  gun  and 
accused  shot  him  before  it  was  brought 
Black  v.  State  [Ark.]  104  SW  1104.  Instruc- 
tion tliat  deceased  would  have  to  be  near 
ei'.ough  to  accused  to  injure  him  and  be  doing 
something  toward  tliat  end.  and  that  defend- 
ant could  not  kill  him  merely  because  he 
thought  he  had  a  knife  in  his  pocket,  is 
proper.  Green  v.  U.  S.  [Ind.  T.]  104  SW  1159. 
Defendant  held  not  justified  in  shooting 
decedent  who  had  withdrawn  from  the 
difficulty  though  he  had  directed  his  son  to 
get  his  gun.  Weaver  v.  State  [Ala.]  102 
SW  713.  Wliere  evidence  showed  that  de- 
cedent offered  to  figlit  accused  but  was  ten 
feet  away  wlien  he  was  shot  and  the  only 
reason  defendant  shot  was  because  he 
thought  decedent  was  about  to  draw  a  gun, 
it  was  lield  insufficient  to  show  that  dece- 
dent assaulted  accused  within  Pen.  Code  1895, 
art.  677,  justifying  a  homicide  committed 
\j<  repelling  a  violent  attack.  Bryant  v.  State 
[Tex.  Cr.  App.]  18  Tex.  Ct.  Rep.  812,  100  SW 
371. 

36.  One  in  charge  of  a  saloon  has  a  right 
to  preserve  peace  therein,  and  if  in  so  doing 
he  is  assaulted  he  has  a  right  to  self- 
defense,  but  may  not  kill  unless  in  danger 
of  deatli  or  great  bodily  harm.  Kannmacher 
v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  82, 
101  SW  238.  If  killing  is  not  necessary  to 
protect  defendant  or  members  of  his  party 
from  death  or  bodily  injury,  self-defense 
is  not  available.  Watkins  v.  Com.,  29  Ky. 
I,.  R.  1273,  97  SW  740.  Instruction  that  an 
officer  and  a  creditor  of  a  decedent  had  a 
right  to  levy  execution  on  property  of 
decedent  and  to  arm  themselves  for  that 
purpo.se,  and  if  their  persons  were  put  in 
danger  by  decedent  they  had  a  right  to 
slay  him,  stated  the  law.  Martin  v.  State 
[Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  63,  95  SW 
501. 
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same  is  -open  to  him  except  the  killing  of  his  assailant.^'  As  to  the  duty  to  retreat 
from  a  felonious  assault,  the  courts  are  not  agreed.^^  Some  hold  that  a  person  as- 
sailed must  retreat,  unless  upon  his  own  premises,^^  if  he  can  safely  do  so ;  *°  others 
hold  that  one  upon  whom  a  felonious  assault  is  made  may  stand  his  ground  *^  and 
use  such  force  as  is  necessary  to  defend  himself.  Under  the  same  limitations  "  the 
right  extends  to  the  defense  of  others,*^  and  to  the  defense  of  one's  habitation,**  or 


37.  A  person  assaulted  may  not  kill  un- 
less there  is  no  other  available  means  to 
escape  death  or  great  bodily  harm.  State 
V  Cephus  [Del.]  67  A  150.  Testimony  that 
accused  on  returning  to  room  of  his  mis- 
tress was  not  aware  that  deceased  was  in 
the  room  until  he  felt  some  one  grab  him, 
a  scuffle  ensued,  decedent  fired,  and  accused 
stabbed  him,  held  not  to  raise  issue  of  man- 
slaughter but  of  self-defense.  Williams  v. 
State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  420, 
95  SW  538.  Killing  in  self-defense  is  Justi- 
fied only  when  it  is  necessary  to  preserve 
life  or  prevent  great  bodily  injury  to  person 
attacked  after  he  has  tried  all  possible 
means  to  avoid  danger.  Black  v.  State  [Ark.] 
304  SW  1104.  Accused  would  not  be  justi- 
fied in  taking  the  lives  of  one  or  all  of 
several  persons  who  conspired  to  kill  him 
unless  he  kne'w  of  or  had  reasonable  ground 
to  believe  in  the  existence  of  the  conspiracy, 
or  unless  all  w^ere  present,  or  unless  the 
death  of  all  or  one  was  necessary  to  protect 
himself.  Hisler  v.  State  [Fla.]  42  S  692. 
In  order  to  justify  on  the  ground  of  self- 
defense,  accused  must  have  retreated  if 
practicable,  and  have  done  everything  in 
his  pow^er  consistent  with  his  safety  to 
avert  necessity  of  slaying  deceased.  State 
V.  Fraga,  199  Mo.  127,  97  SW  S98.  Law  of 
self-defense  stated  in  case  where  defendant 
and  codefendant  were  executing  a  warrant 
for  arrest  of  deceased  on  latter's  premises 
when  homicide  was  committed.  Neeley  v. 
Com.,  29  Ky.  L.  R.   408,   93  ST^^   596. 

38.  See  note  in  5  C.  L.  1707. 

39.  One  assaulted  on  his  own  premises 
with  a  deadly  ■weapon  by  one  whom  he  had 
warned  not  to  come  there  is  not  under  duty 
to  retreat.  State  v.  Rutledge  [Iowa]  113 
NW  461. 

40.  Instruction  as  to  duty  to  retreat  ap- 
proved. Bluett  v.  State  [Ala.]  44  S  84.  It 
is  one's  duty  to  retreat  where  he  can  do  so 
without  adding  to  his  peril.  Id.  Instruc- 
tion on  self-defense  properly  refused  as 
ignoring  duty  to  retreat.  Fleming  v.  State 
[Ala.]  43  S  219.  Correct  rules  as  to  duty  to 
retreat.  Danford  v.  State  [Fla.]  43  S  593. 
There  is  a  duty  to  retreat  and  escape  threat- 
ened danger  if  possible.  People  v.  Mallon, 
116  App.  Div.  425,  101  NTS  814.  Instruction 
that  a  man  is  not  allowed  to  kill  another 
if  by  retreating  he  can  get  out  of  danger 
approved.  State  v.  Rowell,  75  S.  C.  494,  56 
SE  23.  It  is  the  dutj^  of  a  person  attacked 
to  retreat  if  possible,  even  though  in  fear 
of  death:  self-defense  is  available  only 
where  there  is  no  other  means  of  escape 
except  by  killing  assailant.  State  v.  Honey 
[Del.]  65  A  764.  "Where  ill  feeling  existed 
between  the  parties  and  defendant  knew 
complaining  witness  had  threatened  to  kill 
him,  and  he  went  across  his  farm  armed, 
held  to  warrant  a  charge  as  to  defendant's 


duty  to  avoid  conflict  and  his  duty  to  re- 
treat. State  V.  Remington  [Or.]  91  P  473. 
Where  deceased  only  threatened  to  kill 
defendant  if  he  did  not  leave  and  defendant 
could  safely  have  driven  away  and  thereby 
avoided  the  killing,  it  was  his  duty  to  do  so. 
Stuart  V.  Com.   [Ky.]   105  SW  170. 

41.  One  who  has  the  right  of  self-defense 
because  of  apparent  danger  is  not  bound  to 
retreat  but  may  stand  his  ground,  though 
an  assault  has  not  been  made  on  him. 
Cooper  V.  State  [Tex.  Cr.  App.]  14  Tex.  Ct. 
Rep.  94,  89  SW  1068.  Where  one  approaches 
another  and  asks  him  why  he  is  talking 
about  him  and  while  talking  to  him  sucli 
other  assaults  him,  he  has  a  right  to  de- 
fend himself  without  retreating.  Hix  v. 
State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  156, 
102  SW  405.  One  may  voluntarily  resist  an 
unprovoked  and  unsought  for  assault  with- 
out forfeiting  right  to  rely  on  self-defense. 
State  V.  Gordon,  191  Mo.  114,  89  SW  1025. 
Defendant  has  this  right,  notwithstanding 
insulting  language  used  by  him  toward  de- 
ceased, who  assaulted  defendant.  Id.  Pros- 
ecutor being  at  a  woman's  house,  under 
arrangement  with  the  woman,  when  as- 
saulted, he  was  under  no  duty  to  retreat, 
but  could  lawfully  repel  an  attack  upon 
him.      Jacobs   v.   State,   146  Ala.    103,    42   S   70. 

42.  One  present  while  constable  was 
making  an  arrest  but  who  did  not  go  to 
his  aid  until  he  considered  that  the  officer 
was  in  danger  did  not  become  a  trespasser 
until  ordered  off  by  the  owner.  State  v. 
Williams,  76  S.  C.  135,  56  SE  783.  Where 
defendant  killed  decedent  while  he  was 
threatening  to  assault  decedent's  father, 
an  Instruction  as  to  necessity  of  retreating 
should  have  been  applied  to  the  father  as 
well  as  to  defendant.  Dobbs  v.  State  [Tex. 
Cr.  App.]  19  Tex.  Ct.  Rep.  64,  100  SW  946. 
Defense  of  a  third  person  is  no  defense 
where  third  person  was  aggressor  In  diffi- 
culty with  deceased,  or  fought  willingly, 
so  that  he  would  not  have  been  justified 
in  killing  deceased.  Adams  v.  State  [Tex. 
Cr.  App.]  15  Tex.  Ct.  Rep.  685,  93  SW  116. 
Instruction  mak'in.g  defendant's  acquittal 
depend  on  his  own  belief  as  to  whether  his 
father  was  in  danger  of  being  killed  by 
decedent,  without  regard  to  any  fault  or 
carelessness  in  reaching  such  conclusion  or 
absence  of  reasonable  grounds  therefor, 
properly  refused.  Mabry  v.  State,  80  Ark. 
345,  97  SW  2S5.  A  son  killing  in  defense  of 
his  father  cannot  claim  justification  unless 
both  he  and  the  father  were  free  from  fault. 
Morris  v.   State    [Ala.]    39  S  608. 

43.  One  is  justified  in  killing  in  de- 
fense of  the  life  of  his  brother.  Mcintosh 
V.  Com.,  29  Ky.  L.  R.  1100,  96  SW  917.  One 
has  the  same  right  to  defend  the  life  of  his 
child  as  the  child  has.  Parnell  v.  State, 
[Tex,   Cr.  App.]   17   Tex.  Ct.  Rep.   331.   93  SW 
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the  habitation  of  another.*^  The  right  of  self-defense  is  limited  to  the  exercise  of 
such  force  as  is  necessary  to  repel  the  assault.'*^  The  rule  that  one  who  is  the  ag- 
gressor or  who  provokes  a  difficulty  cannot  invoke  the  theory  of  self-defense  *'  is 
not  applicable  unless  accused  committed  some  act  calculated  to  provoke  a  difficulty.'*^ 
A  mere  breach  of  decorum,  or  use  of  insulting  or  opprobrious  language,  is  not 
enough.^"  One  who  has  provoked  an  assault,  or  voluntarily  engaged  in  combat,  re- 
gains the  right  of  self-defense  if  he  abandons  the  combat  in  good  faith.^°  A  homi- 
cide is  not  justified  by  threats  alone,^^  there  must  also  be  an  apparent  intent  to  exe- 
cute them.^-     In  Texas  one  is  justified  in  killing  a  person  found  in  the  act  of  adul- 


269.  Where  one  interfered  in  a  dlfflculty 
between  his  son  and  deceased  without 
knowing  wlio  provoked  it,  he  has  a  perfect 
right  to  self-defense.  Id.  One  wlio  believes 
with  reason  that  another  is  in  imminent 
danger  of  death  or  great  bodily  injury 
has  the  same  right  to  defend  him  as  such 
other  would  have  to  defend  himself.  State 
V.  Hennessy  [Nev.]  90  P  221.  One  fearing 
that  a  relative  would  be  injured  is  entitled 
to  be  present  and  defend  him.  Bice  v. 
State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  61, 
100  SW  949.  Where  one  interfered  in  a 
quarrel  to  protect  his  relative,  held  error 
to  refuse  to  charge  as  to  right  of  self-de- 
fense.    Id. 

44.  One  has  a  right  to  repel  invasion  of 
his  property  to  the  extent  of  shooting. 
Roch  V.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.  903,  105  SW  202.  One  who  has  been 
dispossessed  of  property  by  legal  writ 
has  no  right  to  retake  possession,  and  if  he 
does  such  possession  confers  no  property 
rights  which  he  is  entitled  to  defend  to  the 
extent  of  taking  life.  Smith  v.  State  [Tex. 
Cr.  App.]  19  Tex.  Ct.  Rep.  909,  105  SW  182. 
In  such  case  erroneous  advice  of  counsel  is 
no  justification.     Id. 

45.  Instruction  as  to  the  right  of  accused 
to  slay  decedent  in  defense  of  the  habitation 
of  his  employer  held  sufficiently  favorable 
to  accused.  Patterson  v.  State  [Tex.  Cr. 
App.]  16  Tex.  Ct.  Rep.  552,  95  SW  129. 
Under  Pen.  Code  1895,  art.  677,  it  is  proper 
to  charge  that  accused  had  a  right  to  kill 
deceased  if  necessary  to  repel  an,  attack 
made  by  him  on  the  habitation  of  the  em- 
ployer of  accused.  Id.  Where  it  appeared 
that  decedent  kicked  at  the  door  of  ac- 
cused's employer  and  demanded  admittance 
after  the  employer  had  requested  him  to 
leave,  and  accused  pushed  him  to  the  ground 
and  shot  him,  whether  he  was  authorized 
to  do  so  in  defense  of  his  employer's  habi- 
tation was  for  the  jury.     Id. 

46.  No  more  force  then  is  necessary  can 
be  used  In  repelling  an  assault.  State  v. 
Cephus  [Del.]  67  A  150.  Slight  assault  will 
ftot  excuse  killing  with  deadly  weapon  or 
redOce  crime  to  manslaughter.  State  v. 
Bell,  5  Pen.  [Del.]  192,  62  A  147.  No  looks, 
gestures,  or  language,  however  insulting  or 
offensive,  will  excuse  a  slight  assault.  Id. 
One  upon  whom  a  simple  assault  is  made 
may  not  stand  his  ground  and  take  his 
assailant's  life  to  prevent  the  assault.  State 
V.  Waldrop,  73  S.  C.  60,  52  SE  793.  Instruc- 
tion on  theory  of  self-defense  that  no 
greater  force  than  was  necessary  could  be 
used  held  proper  where  there  was  evidence 
of  a  struggle  and  that  deceased  wa.s  stronger 
than   accused.     Newcomb   v.   State    [Tex.   Cr. 


App.]  95  SW  104S.  Under  statutes  making 
it  a  felony  to  destroy  a  fenjce  and  justifying 
homicide  in  defense  of  property  against  one 
intending  to  commit  a  felony,  mere  placing 
of  hand  on  a  fence  post  to  pull  it  down  to 
make  a  gap  does  not  justify  killing.  Drig- 
gers  V.  U.  S.   [Ind.  T.]   104  SW  1166. 

47.  See  cases  cited  above. 

48.  The  fact  that  one  who  committed  an  as- 
sault as  means  of  defense  sought  the  person 
assaulted  for  the  purpose  of  provoking  the 
ditficultj-  does  not  preclude  assertion  of  self- 
defense  unless  some  act  was  committed 
in  furtherance  of  such  purpose  calculated 
to  bring  on  the  diiiiculty.  Sanders  v.  State 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  375.  97  SW 
1046. 

49.  Accused  may  rely  on  self-defense 
theory  though  there  is  evidence  that  he  used 
opprobrious  language  to  deceased  or  was 
guilty  of  a  breach  of  decorum  which  caused 
the  attack  on  him.  State  v.  Rowell,  75  S.  C. 
494,  56  SE  23. 

50.  One  who  entered  into  a  combat  with- 
out felonious  design,  and  tries  in  good  faith 
to  withdraw,  but  is  pursued  by  his  op- 
ponent whom  he  necessarily  kills  to  save 
liis  own  life,  is  justified  in  so  doing.  State 
V.  Gordon,  191  Mo.  114,  89  SW  1025.  Where 
defendant  entered  on  the  premises  of  de- 
ceased with  a  gun  and  used  threatening 
language  which  would  put  a  reasonable 
man  in  the  same  situation  in  fear  of  death, 
deceased's  act  in  going  toward  his  house 
and  calling  for  a  gun  did  not  justify  de- 
fendant in  killing  him,  unless  defendant 
in  good  faith  abandoned  the  quarrel  and  did 
everything  he  could  consistent  with  safety 
to  avoid  killing  deceased.  Velvin  v.  State, 
77  Ark.  97,  90  SW  851.  Instruction  depriv- 
ing defendant  of  his  plea  of  self-defense 
if  before  deceased  assailed  him  he  attacked 
deceased,  without  regard  to  whether  such 
attack  was  justified,  is  error.  West  v.  State 
[Pla.]  43  S  445.  Where  accused  first  pro- 
voked a  difl^culty  but  abandoned  it  and 
decedent  renewed  it  and  made  a  demonstra- 
tion as  if  to  get  a  weapon,  self-defense  is 
available.  Puryear  v.  State  [Tex.  Cr.  App.] 
17  Tex.  Ct.  Rep.  721,  98  SW  258. 

51.  Threats  alone  will  not  justify  homi- 
cide. Gregory  v.  State  [Ala.]  42  S  829. 
Threat  to  attack  habitation  is  not  threat 
against  life  within  law  of  self-defense. 
State  V.  Waldrop,  73  S.  C.   60,   52  SE  793. 

62.  Under  Pen.  Code  1895,  art.  713,  pro- 
viding that  threats  made  may  be  shown 
but  are  not  justification  unless  decedent 
at  the  time  manifested  an  Intent  to  execute 
them,  where  accused  knowing  of  threats 
•armed  himself  and  approached  decedent  to 
discuss  the  matter,  but  it  was  necessary  to 
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tery  with  one's  wife,  or  where  the  appearances  are  such  as  to  reasonabh'  justify  a 
belief  that  the  act  had  been  or  was  about  to  be  committecl.^'^  A  necessary  homicide 
to  escape  an  illegal  arrest  is  justified.^*  A  mere  trespass  is  no  justification.^^  A 
violation  of  a  Sunday  law  does  not  justify  an  assault.^*' 

An  officer  may  kill  to  prevent  an  escape,^^  provided  the  person  under  arrest  is 
charged  with  a  felony/^  and  may  use  necessary  force  to  defend  himself  from  attack 
while  performing  his  duty.^^ 

Voluntary  drunkenness  is  no  excuse  nor  defense  ®°  to  a  charge  to  sustain  which 


kin  in  order  to  protect  himself,  he  ■was  Jus- 
tified in  so  doing.  Mitchell  v.  State  [Tex. 
Cr.  App.]  16  Tex.  Ct.  Rep.  597,  96  STV  43. 
Statement  by  decedent  "If  you  had  let  me 
alone  I  would  have  killed  all  of  them," 
made  with  reference  to  a  group  of  persons 
of  which  accused  was  one,  held  a  threat  as 
to  him.  McKinney  v.  State  [Tex.  Cr.  App.] 
16  Tex.  Ct.  Rep.  545,  96  SW  48.  The  law  of 
threats  should  not  be  charged  when  threats 
were  made  only  during  the  difficulty.  Arm- 
strong V.  State  [Tex.  Cr.  App.]  16  Tex.  Ct. 
Rep.  519,  96  SW  15.  Where  state  proved 
that  defendant  had  threatened  to  kill  de- 
ceased, he  should  be  allowed  to  prove  that 
he  had  no  such  intent  when  threats  were 
made.  Pratt  v.  State  [Tex.  Cr.  App.]  16 
Tex.  Ct.  Rep.  599,  96  SW  8.  On  evidence 
that  deceased  had  made  threats  against 
accused,  and  subsequently  had  cursed  him 
and  struck  him  in  the  face,  whereupon  the 
fatal  assault  was  made,  accused  was  en- 
titled to  a  charge  on  self-defense  distinct 
from  a  charge  on  self-defense  in  connection 
with  threats.  Fuller  v.  State  [Tex.  Cr. 
App.]  95  SW"  1039.  Evidence  that  decedent 
had  stated  to  accused  that  he  had  laid  out 
two  other  men  and  would  do  the  same  by 
him  held  sufficient  to  authorize  a  charge 
as  to  his  dangerous  character  and  defend- 
ant's knowledge  thereof.  Smith  v.  State 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  948,  99  SW 
100.  Evidence  that  the  parties  had  had  a 
quarrel  but  had  made  up  held  insufficient  to 
authorize  a  charge  on  threats  and  self-de- 
fense.    Id. 

53.  Under  Pen.  Code  1895,  art.  672,  pro- 
viding that  a  person  shall  be  justified  in 
killing  another  taken  in  the  act  of  adultery 
with  the  slayer's  wife,  it  is  sufficient  if  the 
.•appearances  are  such  as  to  reasonably  jus- 
tify a  belief  that  deceased  and  the  wife  had 
committed  or  were  about  to  commit  the 
act  of  adultery.  Gregory  v.  State  [Tex.  Cr. 
App.]   94  SW  1041. 

54.  One  who  commits  a  homicide,  using 
no  more  force  than  is  necessary  to  escape 
an  illegal  arrest,  is  guilty  of  no  offense; 
he  is  under  no  duty  to  retreat  but  may  use 
necessary  force  to  protect  himself.  Earles 
V.  State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  223, 
94  SW  464.  Where  defense  was  lawful  re- 
sistance of  illegal  arrest,  the  law  of  self- 
defense  is  not  alone  applicable;  the  right 
to  resist  attempt  to  arrest  illegally  and  not 
merely  right  to  prevent  a  felony  of  his 
person  should  be  charged.  Jenkins  v.  State 
[Ga.  App.]   59  SE  435. 

55.  One  has  no  right  to  kill  another 
merely  to  prevent  a  trespass  arising  out 
of  an  attempt  to  arrest  without  a  warrant. 
Neeley  v.  Com.,  29  Ky.  L.  R.  408,  93  S\%"  596. 
Rule  that  person  may  defend  habitation 
even  to  taking  life  of  person  attempting 
to    invad'^     it    held    inapplicable    where    de- 
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ceased  and  an  ofllcer  were  seeking  to  dis- 
possess defendant  under  a  writ  of  posses- 
sion. Williams  v.  State,  147  Ala.  10,  41  S 
992.  One  conspiring  to  resist  officers  seek- 
ing to  execute  a  writ  of  possession  w^ith 
no  excessive  or  unnecessary  display  of  force 
by  shooting  one  of  them  cannot  set  up  the 
plea  of  self-defense  either  for  himself  or 
his  mother.  Smith  v.  State  [Tex.  Cr.  App.] 
13  Tex.  Ct.  Rep.  939,  89  SW  817.  Where  a 
plan  to  substitute  others  for  the  regularly 
appointed  judges  and  clerks  of  a  political 
club  election  was  not  carried  out,  but  a 
difficulty  arose  over  alleged  ballot  stuffing 
in  which  defendant  killed  deceased,  the  act 
was  not  justified  though  defendant  was  a 
clerk  in  charge  of  the  roster  containing 
names  of  members.  Roberts  v.  People,  226 
111.  296,  80  NE  776.  TVhere  killing  occurred 
at  a  political  club  election  in  a  difficulty 
over  alleged  ballot  stuffing,  the  fact  that 
defendant  was  a  clerk  in  chage  of  a  roster, 
and  that  deceased  kicked  the  roster  off  the 
table  in  trying  to  reach  the  ballot  box,  did 
not  constitute  justification.     Id. 

5«.  Law  prohibiting  Sunday  work  held 
not  to  justify  assault  on  a  person  violating 
it.  People  V.  Tubbs,  147  Mich.  1,  13  Det.  Leg. 
N.    959;   110  N"W   132. 

57.  An  officer  has  the  right  to  kill  if 
necessary  to  prevent  escape.  Stevens  v. 
Com.,  30  Ky.  L.  R.  290,  98  SW  284.  Instnac- 
tion  held  erroneous  as  limiting  officer's  right 
to  kill  on  the  single  ground  of  self-defense. 
Id.  Where  I'nited  States  soldier  in  line  of 
his  duty  shooting  at  an  escaping  prisoner 
hits  and  kills  another,  held  not  man- 
slaughter triable  in  state  courts.  United 
States  v.   Lipsett,  156  F  65. 

58.  A  constable  who  has  arrested  a  per- 
son for  misdemeanoi-  may  not  kill  him 
when  he  attempts  to  escape.  Common- 
wealth V.  Loughhead  [Pa.]  67  A  747.  An 
officer  may  not  kill  to  prevent  escape  or 
attempt  to  arrest  for  a  misdemeanor  but 
may  for  a  felony.  Reed  v.  Com.,  30  Ky.  L. 
R.  1212,  100  S'V\'  856.  Where  one  who  com- 
mitted a  misdemeanor  was  pursued  by  a 
posse  and  turned  and  fired  upon  them,  he 
was  guilty  of  a  felony,  and  if  shot  to  pre- 
vent his  escape  the  killing  was  justified. 
Id. 

59.  Instruction  as  to  right  of  officer  to 
kill  in  self-defense  where  he  went  to  a 
place  to  quell  a  disturbance  held  proper  and 
sufficient.  "U'oodward  v.  State  [Tex.  Cr.. 
App.]  17  Tex.  Ct.  Rep.  128,  97  SW  499.  As 
to  provocation  of  the  difficulty  by  defendant, 
an  officer,  the  court  in  instructions  should 
guard  his  rights  to  the  extent  that  if  his 
acts  were  in  quieting  a  disturbance,  and 
deceased  first  attacked  him,  he  had  a  right 
to  act  in  self-defense.     Id. 

60.  Voluntary  drunkenness  is  no  excuse. 
State  V.  Kidwell  [W.  Va.]  59  SE  494.    Drunk. 
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no  specific  intent  need  be  shown/^  but  may  be  considered  on  the  degree  of  guilt 
when  intent  is  essential.^-  Fixed  insanity  at  the  time  of  the  homicide  is  of  course  a 
good  defense.®^  "Transitory  frenzy"  is  not  a  defense  to  a  charge  of  murder.*^^ 
§  6.  Indictment  or  information.^^  ^  ^- ^- '^^^ — Ordinarily  an  indictment  need 
not  follow  the  langaiage  of  the  statute  defining  the  crime  charged,  substantial  con- 
formity to  the  statute  being  sufficient.*'^  Each  essential  element  of  the  crime  must  of 
course  be  charged  with  certainty  ^^  and  must  be  proved  as  laid,^'  though  a  variance 


enness  is  not  an  excuse  under  Mansf.  Dig. 
§  1502.  Carney  v.  U.  S.  [Ind.  T.]  104  SW 
€06.  Voluntary  drunkenness  is  no  defense. 
State  V.  Woodward,  191  Mo.  617,  90  SW  90. 
No  instruction  on  defense  of  drunkenness 
need  be  given  in  manslaughter  case.  Laws 
V.  State   [Ala.]   42  S  40. 

61.  Voluntary  drunkenness  Is  no  defense 
to  a  charge  of  manslaughter,  no  specific 
intent  being  essential.  Laws  v.  State,  144 
Ala.  118,  42  S  40.  Instructions  that  drunk- 
enness would  be  no  defense  unless  accused 
was  so  drunk  that  he  could  not  form  an 
intent,  and  that  the  mere  fact  that  accused's 
passions  were  inflamed  by  drink  would  not 
be  a  defense,  held  not  inconsistent.  State 
V.  Yates,  132  Iowa,  475,  109  NW  1005. 

63.  Where  killing  by  defendant  Is  ad- 
mitted and  intoxication  is  set  up  as  a 
defense,  the  only  issue  is  the  degree  of 
guilt,  which  depends  upon  the  degree  of 
Intoxication.  Commonwealth  v.  Eyler,  217 
Pa.  512,  66  A  746.  Pen.  Code,  §  22,  provides 
that  an  act  is  no  less  criminal  because 
committed  by  an  intoxicated  person,  but 
that  when  particular  intent  is  an  essential 
element  the  jury  may  con.sider  the  fact  of 
drunkenness.  People  v.  Hower  [Cal.  App.] 
91  P  507.  Where  it  appeared  that  de- 
fendant had  been  drinking  heavily  during 
the  day  and  after  the  homicide  could  make 
no  coherent  statement,  under  Pen.  Code 
1895,  art.  41,  providing  that  temporary  in- 
sanity produced  by  ardent  spirits,  his  con- 
dition, is  admissible  on  degree  of  murder 
MiUer  v.  State  [Tex.  Cr.  App.]  20  Tex.  Ct. 
Rep.  3,  105  SW  502.  Drunkenness  at  com- 
mon law  neither  excuses  nor  mitigates 
criminal  offenses  not  requiring  a  specific 
intent,  but  in  a  murder  case,  where  the 
evidence  tends  to  show  some  provocation. 
it  may  be  taken  Into  consideration,  in  con- 
nection with  all  the  other  facts  and  circum- 
stances, to  show  that  accused  acted  from 
heat  of  blood  rather  than  from  malice. 
State  V.  Hogan,  117  La.  863,  42  S  352.  Vol- 
untary Intoxication  is  an  excuse  only  in 
determining  whether  accused  is  guilty  of 
murder  in  the  first  or  second  degree,  as  to 
subsequent  inquiries,  including  self-defense, 
he  is  judged  by  same  rules  as  a  sober  man, 
and  if  he  believed  he  was  in  danger  when  a 
sober  man  would  not  have  entertained  such 
belief,  such  defense  is  not  available,  At- 
kins V.  State   [Tenn.]   105  SW  353. 

63.  Partial  insanity  is  no  defense  unless 
accused  was  incapable  of  distinguishing  be- 
tween right  and  wrong.  State  v.  Pauls- 
grove  [Mo.]  101  SW  27.  Insanity  to  be  an 
excuse  must  be  fixed  insanity  and  not  a 
mere  fit  of  drunkenness.  State  v.  Kidwell 
[W.  Va.]  59  SE  494.  Insanity  from  use  of 
morphine  and  drinks  to  such  extent  that 
accused  did  not  know  what  he  was  doing 
or   that   he   was   doing   wrong  Is  a   defense. 


Phillips  v.  State  [Tex.  Cr.  App.]  17  Tex.  Ct. 
Rep.  757,  98  SW  868.  Where  accused  had 
been  drinking  heavily  and  had  taken  two 
morphine  tablets,  evidence  held  to  entitle 
him  to  a  claarge  under  Pen.  Code  1895,  art. 
41,  relative  to  insanity  produced  by  intoxi- 
cation. Id.  Insanity  at  the  time  of  com- 
mitting the  offense  is  a  defense  regardless 
of  the  time  when  or  the  manner  in  which 
it  was  caused.  Duthey  v.  State,  131  Wis. 
178,  111  NW  222.  While  mere  intoxication 
i.s  no  defense,  insanity  resulting  from  in- 
toxication is  a  defense.  Commonwealth  v. 
Parsons  [Mass.]  81  NE  291.  Where  defense 
was  insanity,  instruction  that  if  defendant 
was  insane  at  the  time  he  should  be  ac- 
quitted, but  if  sane  he  should  be  found 
guilty,  though  he  subsequently  became  in- 
sane, was  proper.  State  v.  Crane,  202  Mo. 
54,  100  SW  422. 

64.  Commonwealth  v.  Renzo,  216  Pa.  147, 
65  A  30.  Shooting  wife  in  an  alleged  in- 
.sane  frenzy  resulting  from  her  misconduct 
held  not  justifiable  or  excusable  homicide 
as  defined  by  St.  1898,  §§  4366,  4367,  Duthey 
V.  State,  131  Wis.  178,  111  NW  222. 

65.  An  indictment  for  murder  need  not 
charge  the  offense  in  the  language  of  the 
statute  defining  the  crime;  tiie  use  of  words 
of  equivalent  meaning  is  sufficient.  Allega- 
tion that  act  was  done  purposely,  of  one's 
deliberate  and  premeditated  malice,  with 
intent  to  kill,  held  equivalent  to  averment 
of  premeditated  design  to  effect  death, 
and  sufficient.  Walcher  v.  Territory,  18 
Okl.  525,  90  P  887.  An  information  for  as- 
sault with  intent  to  kill  in  the  language  of 
the  statute  does  not  charge  a  crime  un- 
known to  the  law  thougli  it  uses  words  not 
in  the  statute  which  could  be  treated  as 
surplusage  and  still  leave  a  description  of 
the  offense.  State  v.  Spaugh,  199  Mo.  147, 
92  SW  901. 

66.  Wliere  indictment  charged  that  a 
homicide  was  maliciously,  unlawfully,  and 
feloniously  done,  it  was  sufficient  without 
setting  out  the  statute  claimed  to  have  been 
violated.  United  States  v.  Battle,  154  F  540. 
Indictment  held  to  sufficiently  charge  an  as- 
sault by  accused  upon  deceased.  State  v. 
Harrington,  198  Mo.  23,  95  SW  235.  An 
indictment  charging  that  accused  willfully 
and  deliberately  did  certain  acts  is  not  fa- 
tally defective  for  failure  to  charge  that 
t!iey  were  done  with  design  to  effect  death. 
Id.  Indictment  charging  that  defendant  did 
feloniously,  etc.,  strike  and  beat  deceased 
on  the  head  with  a  club,  inflicting  a  mor- 
tal wound,  held  insufficient  because  falling 
to  allege  that  the  fatal  stroke  was  done 
feloniously  and  of  malice  aforethought,  and 
in  not  stating  definitely  that  wound  was 
given  with  the  club.  State  v.  Woodward, 
]:'l    Mo.    617.    90    SW    90. 

Identity    of    deceased:    Deceased    is    sufii- 
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as  to  immaterial  matters  not  constituting  an  essential  element  ®^  is  not  fatal.^'  An 
indictment  for  a  particular  offense  will  support  a  conviction  for  any  included  of- 
fense/" hence  evidence  to  sustain  included  offenses  is  admissible  J  ^     In  the  notes  are 


ciently  described  by  his  proper  name  in  in- 
dictment for  murder  under  Rev.  St.  §  1048. 
State  V.  Hog-an,  117  La.  863,  42  S  352.  Indict- 
ment must  contain  true  name  of  person 
killed.  Bennett  v.  State  [Ark.]  104  SW  928. 
Means  or  cause  of  death  or  injury:  Gen- 
eral verdict  of  guilty  may  rest  on  allega- 
tion that  means  of  death  were  unknown 
where  there  is  uncertainty  in  evidence  as 
to  direct  cause  of  death,  though  there  are 
other  counts  in  the  indictment.  Koser  v. 
People,  224  111.  201,  79  NE  615.  Indictment 
alleging  in  one  count  that  death  was  caused 
by  brick  and  in  another  by  some  hard  sub- 
stance, to  grand  jury  unknown,  not  antago- 
nistic. Outley  V.  State  [Tex.  Cr.  App.]  17 
Tex.  Ct.  Rep.  947,  99  S'W  95.  Indictment 
for  assault  to  kill  need  not  allege  the  spe- 
cific weapon.  It  is  sufficient  to  allege  that 
it  was  a  deadly  one.  Canterberry  v.  State 
[Miss.]  43  S  678.  Information  charging  mur- 
der need  not  allege  that  killing  was  by 
means  of  a  deadly  weapon.  State  v.  Hott- 
man,  196  Mo.  110,  94  SW  237:  State  v.  Myers, 
198  Mo.  225,  94  SW  242.  Information  charg- 
ing murder  may  charge  that  it  was  com- 
mitted by  the  use  of  more  than  one  weapon. 
State  V.  Hottman,  196  Mo.  110,  94  SW  237. 
Indictment  charging  infliction  of  mortal 
wound  with  "pistol"  and  later  that  they 
were  gunshot  wounds  is  not  indefinite  and 
uncertain,  as  gunshot  wounds  include  those 
made  by  a  pistol.  State  v.  Barrington,  198 
Mo.  23,  95  SW  235.  Indictment  alleging  kill- 
ing "by  striking  or  cutting"  is  suflicient  un- 
der Cr.  Code  1896,  §  4911,  providing  that 
where  an  offense  may  be  committed  by  dif- 
ferent means  such  means  may  be  alleged  in 
the  alternative.  Coleman  v.  State  [Ala.] 
44  S  184.  Where  a  count  of  the  indictment 
alleges  that  the  means  of  death  was  un- 
known, it  is  proper  to  charge  that  if  the 
jury  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  deceased  came  to  her 
death  at  the  hands  of  the  defendant  it  mat- 
ters not  what  means  were  employed  by  him. 
Parham  v.  State,  147  Ala.  1,  42  S  1.  Where 
indictment  for  assault  with  a  deadly  tveapon 
names  the  weapon  as  a  gun,  it  is  sufficient 
without  alleging  that  the  gun  was  loaded, 
as  Comp.  Laws  1897,  §  1383,  declares  a  gun 
to  be  a  deadly  weapon.  Territory  v.  Gon- 
zales [N.  M.]  89  P  250.  Indictment  alleging 
that  a  blow  in  the  face  knocked  deceased 
down  with  great  violence  on  divers  stones, 
etc.,  on  the  ground,  and  that  by  reason  of 
the  force  and  violence  of  the  blow  and  the 
violent  contact  of  deceased's  head  Avith  such 
stones,  etc.,  a  mortal  wound  was  given,  held 
not  objectionable  as  failing  to  allege  that 
deceased's  head  came  in  contact  with  the 
stones  and  rubble.  Koser  v.  People,  224  111. 
201,  79  NB  615.  One  count  alleged  admin- 
istration of  hydrate  of  chloral  and  certain 
poisons  to  the  grand  jury  unknown;  an- 
other, that  death  was  caused  by  some 
means,  drugs,  poisons,  instruments,  and 
■weapons  to  the  grand  jury  unknown. 
Proof  of  administration  of  chloroform 
was  held  admissible  under  either  count, 
hence    submission    of    only    one    count    was 


not  prejudicial.  State  v.  Thomas  [Iowa] 
109  NW  900.  Information  charging  assault 
by  shooting  at  deceased  but  omitting  "there- 
by giving  him  mortal  wound"  or  other 
words  of  similar  import  showing  connection 
between  shooting  and  killing  is  insufficient. 
State  V.  Birks,  199  Mo.  263,  97  SW  578.  In- 
dictment charging  "defendant,  a  certain  pis- 
tol," etc.,  held  not  bad  for  omitting  "with" 
before  "pistol."  State  v.  West,  202  Mo.  128, 
100  SW  478.  Indictment  charging  that  ac- 
cused feloniously  shot  deceased  in  a  vital 
part,  from  which  wounds  he  became  sense- 
less, and  immediately  thereafter  feloniously 
pushed  him  into  a  pond  where  he  suffocated, 
held  not  fatally  defective  as  charging  proxi- 
mate cause.  State  v.  Barrington,  198  Mo. 
23,  95  SW  235.  An  indictment  at  common 
law  need  not  expressly  allege  intent  to  kill. 
Burge  V.  U.  S.,  26  App.  D.  C.  524;  Hamilton 
V.  U.  S.,  26  App.  D.  C.  382.  Where  it  is 
averred  that  deceased  immediately  died  of 
the  wounds  inflicted,  such  wounds  need  not 
be  averred  in  terms  to  have  been  "mortal." 
Id. 

67.  Fatal  variance  between  name  "Kar- 
negay"  in  indictment  and  "Kornegay" 
shown  by  proof.  Haygood  v.  State  [Tex. 
Cr.  App.]  19  Tex.  Ct.  Rep.  308,  103  SW  S90. 
Indictment  charging  assault  with  a  knife, 
such  means  of  assault  must  be  proved.  Hext 
v.  State  [Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  252, 
90  SW  43.  To  convict  of  aggravated  assault 
under  indictment  for  assault  with  a  knife 
"which  was  then  and  there  a  deadly 
weapon,"  it  must  be  proved  that  the  knife 
was  a  deadly  weapon.  Id.  Charges  that 
death  resulted  from  striking  and  beating 
with  the  fists  are  not  sustained  by  proof 
that  it  resulted  from  a  fall  on  stones  and 
rubble.  Koser  v.  People,  224  111.  201,  79  NB 
615.  Charge  that  homicide  was  by  shooting 
decedent  with  a  pistol  is  supported  by  proof 
of  shooting  with  a  shotgun.  Taylor  v. 
State    [Ala.]    42   S   997. 

6S.  Allegation  that  accused  held  pistol  in 
left  hand,  and  proof  that  he  held  it  in  the 
right,  not  a  fatal  variance.  State  v.  Bell, 
5  Pen.  (Del.)  192,  62  A  147.  Date  of  offense 
in  indictment  for  murder  is  not  essential. 
State  V.   Cornelius,   118  La.   146,   42   S  754. 

69.  Variance  between  allogtlons  in  in- 
dictment for  murder  in  an  attempt  to  pro- 
duce an  abortion  that  instrument  was 
thrust  into  "body  and  womb"  and  into  "pri- 
vate parts  and  womb,"  and  proof  that  it 
Avas  thrust  into  private  parts  and  bladder, 
held  not  fatal.  Clark  v.  People,  224  111.  554, 
79  NB  941. 

70.  Indictment  for  assault  with  intent  to 
murder  in  first  degree  embraces  also  second 
degree,  assault  with  intent  to  commit  vol- 
untary manslaughter,  assault  and  battery, 
and  simple  assault.  Fuerst  v.  State,  115 
Tenn.  357,  89  SW  955.  Verdict  of  murder 
in  the  first  or  second  degree  or  manslaugh- 
ter may  be  rendered  under  an  indictment 
for  murder  in  the  first  degree.  •  State  v. 
Honey  [Del.]  65  A  764.  Indictment  for 
abortion,  charging  that  death  resulted 
therefrom,    includes    murder    in    the    second 
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grouped  decisions  as  to  the  sufficiency  of  indictments  for  murder.'-  manslaughter,'* 
assault  with  intent  to  kill  or  murder/*  assault  -wdth  a  deadly  weajwn,'^  and  lower 
degrees  of  assault  '"  and  on  joint  indictments.'^^ 


degree,  manslaughter  and  assault.  State  v. 
Fleetwood  [Del.]  65  A  772.  Verdicts  of 
murder  in  the  second  degree,  manslaughter, 
or  not  guilty,  may  be  rendered  under  an  in- 
dictment for  murder  in  the  first  degree. 
State  V.  Uzzo  [Del.]  65  A  775.  Under  in- 
dictment for  manslaughter,  defendant  can- 
not be  convicted  of  the  offense  defined  by 
Crimes  Act  1898  (P.  L.  p.  806),  making  per- 
sons participating  in  a  fight  or  assault,  etc., 
or  aiding  or  abetting  it,  guilty  of  a  misde- 
meanor. State  V.  Scaduto  [N.  J.  Law]  65  A 
908.  Where  evidence  authorizes  crime  of 
higher  degree,  it  also  authorizes  conviction 
of  crime  found.  Harbin  v.  State,  127  Ga. 
48,  55  SE  1046.  Where  there  is  reasonable 
doubt  as  to  ■^vhether  one  is  guilty  of  niurder 
or  manslaughter,  he  should  be  convicted  of 
the  lesser  offense.  Watkins  v.  Com.,  29  Ky. 
L.  R.  1273,  97  SW  740.  Instruction  tending 
to  acquittal  unless  offense  charged  is  proved 
properly  refused.  Blanton  v.  State  [Fla.] 
41  S  789. 

71.  Under  indictment  for  murder,  state 
may  show  facts  which  will  prove  the  of- 
fense charged  or  any  lower  degree  of  the 
crime.     Gregory   v.    State    [Ala.]    42    S   829. 

72.  Indictment  alleging  that  accused  with 
intent  to  rob  a  train  placed  rails  on  the 
track  and  wrecked  the  train  and  fatally  in- 
jured a  person  held  not  to  charge  murder 
within  Code,  §  4728.  State  v.  Von  Kutz- 
leben  [Iowa]  113  NW  484.  Information 
charging  killing  by  shooting  held  to  charge 
murder  in  first  degree.  State  v.  Barnett,  203 
Mo.  640.  102  SW  506.  Information  for  mur- 
der in  second  degree  by  shooting  with  a 
pistol  held  fatally  defective  because  failing 
to  allege  that  "defendant  with  leaden  balls 
shot  out  of  the  pistol  did  strike  and  pene- 
trate the  bodj',"  etc.  State  v.  Johnson,  191 
Mo.  177,  90  SW  89.  Indictment  held  to 
charge  murder  in  first  .degree.  State  v. 
Spivey,  191  Mo.  87,  90  SW  81.  Indictment 
held  to  suflSciently  charge  murder  in  first 
degree.  State  v.  Clay,  201  Mo.  679,  100  SW 
439.  An  indictment  charging  murder  with 
a  pistol  will  not  be  quaslied  on  account  of 
the  omission  of  a  count  charging  carrying 
concealed  weapons,  under  Cr.  Code  1902, 
§  131.  State  V.  Hasty,  76  S.  C.  105,  56  SE 
669.  Indictment  for  murder  in  commission 
of  rabbery  in  form  prescribed  by  White's 
Ann.  Pen.  Code,  §  1254,  not  defective  for 
failure  to  allege  who  was  robbed  or  what 
he  was  robbed  of.  Gates  v.  State  [Tex.  Cr. 
App.]  19  Tex.  Ct.  Rep.  285,  103  SW  859. 
Indictment  charging  conspiracy  to  inflict 
punishment  and  bodily  injury  on  a  person, 
and  also  charging  his  murder,  iield  good  as 
an  indictment  for  murder.  State  v.  McCoy, 
61  W.  Va.  258,  57  SE  294. 

73.  Indictment  alleging  substantially  that 
accused  wrongfully  and  feloniously,  but 
without  design  to  kill,  with  his  fists  and 
feet  assaulted,  kicked,  and  struck  decedent, 
thereby  inflicting  mortal  wounds  from  the 
effects  of  which  decedent  died,  held  to 
charge  manslaughter  in  fir.st  degree,  as  de- 
fined by  Pen.  Code,  §  189.  People  v.  Stacy, 
104   NYS   615.     Indictment   charged   that   de- 


fendant was  general  manager  of  certain 
railroad  and  had  charge  of  maintenance  of 
tracks,  operation  of  trains,  and  employment 
and  instruction  of  engineers,  that  he  omit- 
ted to  prevent  excessive  speed  at  a  certain 
curve  and  placed  an  Inexperienced  engineer 
in  charge  of  a  train  and  allowed  it  to  be 
run  at  excessive  speed,  and  tliat  by  reason 
of  his  negligence  the  train  left  the  rails 
and  •was  wrecked,  thereby  causing  the  death 
of  a  certain  person,  a  passenger.  Held,  the 
indictment  was  suflScient  to  cliarge  man- 
slaiighter  in  the  second  degree  under  Pen. 
Code,  I  195,  and  Code  Cr.  Prac.  §  275.  Peo- 
ple V.   Smith,   105  NYS  1082. 

74.  Indictment  held  to  allege  sufficiently 
that  assault  was  with  intent  to  kill  and 
commit  a  felony.  Barber  v.  State  [Fla.]  42' 
S  86.  Indictment  for  assault  with  intent  t'^ 
kill  held  not  bad  for  duplicity.  Greenwell 
V.  Com.,  30  Ky.  L.  R.  12S2.  100  SW  852.  Un- 
der Rev.  St.  1899,  §  1S47,  where  asault  i.'^ 
with  pistol  or  knife.  Indictment  need  not 
allege  weapon  to  be  a  deadly  one.  State  v. 
Williams,  191  Mo.  205,  90  SW  448.  Two 
counts  held  to  each  sufficiently  charge  as- 
sault ■with  intent  to  kill.  Id.  Information 
charging  accused  with  assault  with  intent 
to  kill  held  sufficient.  State  v.  Harris,  199 
Mo.  716,  98  SW  457.  Indictment  for  assault 
to  kill  following  language  of  statute  held 
sufficient.  State  v.  Wilson  [Mo.  App.]  103 
SW  110.  Under  Ann.  St.  1906,  p.  1278,  in- 
dictment for  assault  with  intent  to  kill  need 
not  charge  that  assault  -was  committed  witli 
malice  aforethouglit.  State  v.  Ostmann,  123 
Mo.  App.  114,  100  SW  696.  Indictment  for 
assault  to  kill  need  not  allege  that  pistol 
was  pointed  at  a  vital  part  of  body  within 
shooting  distance.  State  v.  Wilson  [Mo. 
App.]  103  SW  110.  Indictment  for  assault 
with  intent  to  murder  alleging  that  assault 
was  made  with  malice  aforethought,  witli 
intent  to  kill,  held  sufilcient.  Jackson  v. 
State   [Tex.   Cr.  App.]    90   SW  34. 

75.  Indictment  charging  assault  with  a 
deadly  weapon  held  to  charge  elements  of 
crime  with  sufficient  definiteness.  Territory 
V.  Gonzales  [N.  M.]  89  P  250.  Indictment 
need  not  allege  that  assault  with  deadly 
weapon  was  "feloniously"  made  under  Comp. 
Laws  1897,  §  1379.  Id.  An  information  for 
shooting  and  stabbing  another,  the  offense 
defined  by  Rev.  St.  1899.  §  1847,  need  not 
allege  that  the  "assault"  was  feloniously 
com.mittctd.  State  v.  Bond,  191  Mo.  555,  90 
SW   830. 

76.  Indictment  aharging  that  defendant 
"did  willfully,  unlawfully,  wrongfully,  in- 
tentionally, and  feloniously  assault  one  J.  .*>. 
by  throwing  said  J.  S.  from  a  moving  street 
car"  with  intent  to  inflict  grievous  bodily 
harm  upon  said  J.  S.  held  to  charge  assault 
in  the  third  degree  as  defined  by  Pen.  Code, 
§  401,  subd.  3.  State  v.  Tracy,  35  Mont.  552. 
90   P'791. 

77.  Principals  in  the  first  and  second 
degree  in  the  crime  of  murder  are  punished 
alike,  and  no  distinction  between  them  need 
be  made  in  the  indictment.  Bradley  v.  State, 
128     Ga.     20,     57     SE    237.     Under     Cr.     Code 
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§  7.  Evidence.  A.  Presumptions  and  burden  of  proof. ^^^^^■'^- '^'^° — The  bur- 
den is  upon  the  state  to  prove  beyond  a  reasonable  doubt  '^  every  essential  element 
of  the  crinie,'^  and  the  presumption  of  innocence  continues  until  such  proof  has 
been  adduced.*"    The  burden  is  upon  accused  to  prove  that  the  homicide  was  justi- 


Prac.  §§  122,  126.  under  an  indictment  charg- 
ing that  a  certain  person  in  connection  with 
others  conspired  to  and  killed  decedent,  held 
such  person  could  be  convicted  on  'proof 
that  he  was  principal  actor,  aider  and  abet- 
tor, or  accessory  before  the  fact.  Common- 
wealth V.  Hargis,  30  Ky.  L.  R.  510,  99  SW 
348.  "Where  one  is  indicted  jointly  with 
others  for  murder  and  it  appears  the  actual 
homicide  was  by  another  defendant,  the  one 
on  trial  cannot  under  the  joint  indictment 
for  murder  be  convicted  of  an  assault  with 
intent  to  commit  murder.  Smith  v.  State, 
127  Ga.  262,  56  SE  360.  Hence  error  to  so 
cliarge  the  jury  as  to  authorize  a  conviction 
for  assault  independently  of  participation  in 
design  which  resulted  in  death  of  deceased. 
Id. 

78.  Instruction  failing  to  predicate  a 
finding  to  be  made  from  the  evidence  be- 
yond a  reasonable  doubt  held  erroneous 
Frazier  v.  State,  117  Tenn.  430,  100  SW  94. 
If  evidence  as  to  right  of  self-defense  raises 
reasonable  doubt,  defendant  is  entitled  to 
acquittal.  Instruction  that  if  jury  found 
defendant's  contention  true  they  should  ac- 
quit is  error.  Id.  Instruction  authorizing 
conviction  if  the  jury  believe  the  evi- 
dence true  or  that  it  showed  or  tended 
to  show  defendant's  guilt  was  error  as 
requiring  too  low  a  degree  of  proof. 
Gates  v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct 
Rep.  285,  103  SW  859.  Not  fair  to  refuse 
to  charge  tliat  defendant  could  not  be  con- 
victed unless  the  evidence  against  him  ex- 
cluded to  a  moral  certainty  every  supposi- 
tion except  of  guilt.  Toung  v.  State  [Ala.] 
43  S  100.  Should  be  charged  that  hypothe- 
si.=:  of  guilt  should  flo-n-  naturally  from  facts 
proved  and  be  consistent  with  them.  Brown 
V.  State  [Ala.]  43  S  194.  Error  to  refuse  ' 
to  charge  that  if  the  jury  have  reasonable 
doubt  of  guilt  arising  from  any  part  of 
evidence  they  must  acquit.  Griffin  v.  State 
[Ala.]  43  S  197.  The  accused  has  not  the 
burden  to  prove  that  the  crime  was  man- 
slaughter or  was  committed  in  self-defense 
before  he  could  be  acquitted  of  murder  in 
second  degree.  Instruction  disapproved. 
Green  v.  State  [Tex.  Cr.  App.]  17  Tex.  Ct. 
Rep.   781,   9S  SW  1059. 

W'hat  is  a  reasonable  doubt:  Must  not  be 
vague,  speculative,  or  fanciful.  State  v. 
Cephus  [Del.]  67  A  150.  Doubt  must  be  a 
reasonable  one.  Davis  v.  State  [Ala.]  44 
S  561.  Reasonable  doubt  is  actual  and  sub- 
stantial doubt,  not  mere  possibility  or  specu- 
lation. Bluett  V.  State  [Ala.]  44  S  84.  In- 
struction approved.  Id.  A  well  founded 
doubt  is  the  same  as  a  reasonable  doubt. 
Creagh  v.  State  [Ala.]  43  S  112.  Definition 
of  reasonable  doubt  held  correct.  Dempsey 
v.  State  [Ark.]  102  SW  704.  Definition  of  i 
reasonable  doubt  approved.  State  v.  Spaugh, 
200  Mo.  571,  98  SW  55.  A  reasonable  doubt 
is  more  than  a  mere  possibility  of  innocence. 
Territory  v.  Price  [X.  M.]  91  P  733.  The 
crime  is  established  beyond  a  reasonable 
doubt  if  the  truth  of  the  facts  is  shown  to 
a    reasonable   and   moral  certainty.     State   v. 


Samuels  [Del.]  67  A  164.  Charge  as  to  con- 
sistency and  degree  of  circumstantial  evi- 
dence required,  though  not  as  full  as  usually 
given,  held  sufficient.  Porch  v.  State  [Tex. 
Cr.  App.]  17  Tex.  Ct.  Rep.  463,  99  SW  102.  In- 
struction requiring  reasonable  doubt  to  be 
"substantial  and  well  founded  doubt"  is  er- 
roneous. Frazier  v.  State,  117  Tenn.  430,  100 
SW  9'4.  Facts  and  circumstances  of  circum- 
tial  evidence  should  be  consistent  with  each 
other  and  with  the  guilt  of  accused,  and 
inconsistent  with  any  theory  of  his  inno- 
cence, and  sufficient  to  produce  moral  con- 
viction on  an  unprejudiced  mind.  State  v. 
Francis,  199  Mo.  671,  98  SW  11.  Circum- 
stantial evidence  to  warrant  conviction  must 
be  of  such  force  as  to  produce  conviction 
in  the  minds  of  the  jury  bej^ond  reasonable 
doubt,  consistent  with  each  other,  and  in- 
consistent with  any  other  rational  conclu- 
sion.    State  v.   Samuels    [Del.]    67   A  164. 

79.  The  state  must  prove  every  material 
element  of  the  crime  beyond  a  reasonable 
doubt.  State  v.  Cephus  [Del.]  67  A  150; 
State  V.  Samuels  [Del.]  67  A  164.  The  bur- 
den is  on  the  state  to  show  defendant's 
guilt,  and  an  instruction  requiring  him  to 
establish  defense  of  self-defense  or  man- 
slaughter is  erroneous.  Casej'  v.  State 
[Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  351,  102  SW 
725.  It  must  be  shown  that  decedent  died 
before  the  indictment  was  returned.  Percer 
V.  State  [Tenn.]  103  SW  780.  Instruction 
which  fails  to  require  that  every  element 
of  the  crime  be  established  beyond  a  reason- 
able doubt  is  error.  Frazier  v.  State,  117 
Tenn.  430,  100  SW  94.  The  defense  of  ac- 
cidental killing  is  not  sucli  a  one  that  de- 
fendant is  required  to  substantiate  the  same. 
It  is,  rather,  denial  of  criminal  intent  which 
the  state  must  prove  beyond  reasonable 
doubt.  State  v.  Hazlett  [N.  D.]  113  NW 
374.  Intent  to  kill  must  be  proved  and  is 
a  question  of  fact.  Duncan  v.  State,  1  Ga. 
App.  118,  58  SE  248.  Instruction  disap- 
proved. Id.  State  has  burden  to  prove  that 
defendant  was  at  fault  in  bringing  on  dif- 
ficulty where  circumstances  justify  belief 
that  he  was  in  danger  of  life  or  bodily  harm. 
Bluett  v.  State  [Ala.]  44  S  84.  Where  in- 
dictment was  for  murder  of  Mooney  Tliomas 
and  proof  showed  that  he  also  was  known 
as  Monte  Thomas,  question  of  identity  held 
for  jury.  Bennett  v.  State  [Ark.]  104  SW 
928. 

80.  The  presumption  of  innocence  re- 
mains until  guilt  is  proved.  State  v. 
Samuels  [Del.]  67  A  164.  The  presump- 
tion of  innocence  in  doubtful  cases  is  suf- 
ficient to  turn  the  scales  in  favor  of  the 
accused.  Id.  The  presumption  of  inno- 
cence entitles  an  accused  to  be  icquitted 
unless  guilt  is  provable  beyond  a  reasonable 
d'oubt.  Watkins  v.  Com.,  29  Ky.  L.  R.  1273, 
97  SW  740.  Error  to  charge  that  presump- 
tion of  innocence  continues  througiiout  the 
trial,  as  it  ceases  when  guilt  is  proved  be- 
yond reasonable  doubt.  Strickland  V.  State 
[Ala.]    44  S  90. 
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fiable  *^  or  to  prove  any  other  defense,^-  but  a  preponderance  of  the  evidence  is  suf- 
ficient®^ and  the  defendant  is  entitled  to  the  benefit  of  all  the  evidence,  however 
shown.®*  Some  courts,  however,  hold  that  the  burden  is  upon  the  state  to  show  that 
defendant  did  not  act  in  self-defense.®^  Express  malice  need  not  be  proved  ®®  as 
malice  will  be  presumed  from  the  fact  of  killing,  unexplained,®^  or  from  the  use  of 
a  deadl}''  weapon,®®  or  other  facts  tending  to  show  it.  But  no  presumption  of  malice 
arises  from  mere  proof  of  killing  where  the  circumstances  are  fully  shown  l)y  eye 
witnesses.®" 

(§7)  B.  Admissihility  in  general.^^^  ®  ^-  ^-  ^^^ — In  general,  evidence  having  a 
tendency  to  prove  or  disprove  any  material  fact  in  issue,  is  relevant  and  admis- 
sible,°°  though  evidence  slightly  relevant  may,  in  the  discretion  of  the  court,  be  ex- 


81.  state  V.  Honey  [Del.]  65  A  764.  One 
who  sets  up  self-defense  must  prove  the 
elements  thereof  unless  evidence  which 
proves  homicide  also  shows  justification. 
Bluett  V.  State  [Ala.]  44  S  84.  The  accused 
has  the  burden  to  prove  self-defense.  State 
V.  Cephus  [Del.]  67  A  150.  Under  Pen.  Code, 
§  1105,  the  burden  of  proving  mitigation  or 
justification  is  on  defendant  unless  the  evi- 
dence of  the  state  shows  such  facts,  and 
this  rule  extends  to  self-defense  and  to 
where  it  is  clainied  the  killing  was  acci- 
dental. People  V.  Grill  [Cal.]  91  P  515.  Un- 
til defendant  has  shown  that  he  was  in  im- 
minent peril  and  could  not  have  retreated, 
burden  is  not  upon  the  state  to  show  that 
he  was  not  free  from  fault  in  bringing  on 
difficulty.  Wright  v.  State  [Ala.]  42  S  745. 
Burden  is  not  on  the  state  to  show  that  de- 
fendant was  at  fault  in  bringing  on  the  dif- 
ficulty unless  it  appears  that  defendant  was 
in  imminent  peril.  Allen  v.  State  [Ala.]  42 
S  1006. 

82.  Drunkenness  being  set  up  as  a  de- 
fense, defendant  has  burden  of  proving  it 
by  a  fair  preponderance  of  evidence.  State 
v.  Yates,  132  Iowa,  475,  109  NW  1005.  Bur- 
den is  on  defendant  to  prove  an  alleged 
alibi.     Parham  v.  State,  147  Ala.  1,  42  S  1. 

S3.  Reversible  error  to  instruct  that  bur- 
den was  upon  defendant  "to  convince  you 
beyond  a  reasonable  doubt  that  the  killing 
of  the  deceased  was  purely  accidental  be- 
fore he  should  be  acquitted  upon  tliat 
ground."  Commonwealth  v.  Deitrick  [Pa.] 
66  A  1007.  Under  Rev.  Codes  1905,  §  10023, 
"W'here  commission  of  a  homicide  has  been 
established  by  the  state,  the  burden  is  on 
defendant  to  prove  circumstances  of  mitiga- 
tion, excuse,  or  justification  unless  the 
state's  proof  tends  to  show  manslaughter 
or  that  defendant's  acts  were  justifiable. 
But  this  does  not  mean  that  he  must  raise 
more  than  a  reasonable  doubt.  State  v. 
Hazlett  [N.  D.]    113  NW  374. 

84,  Burden  of  proving  homicide  was 
justifiable  rests  upon  accused,  though  he  is 
entitled  to  benefit  of  state's  evidence  tend- 
ing to  show  such  justification.  State  v. 
Moss  [S.  C]  57  SE  1098.  Defendant  to  es- 
tablish self-defense  need  not  prove  that  he 
In  good  faith  tried  to  avoid  furtlier  trouble 
before  the  assault  was  made  on  him,  where 
it  was  conceded  that  deceased  was  the  ag- 
gressor. Filippo  v.  People,  224  111.  212,  79 
NE   609. 

85.  In  prosecution  for  assault  with  intent 
to  kill,   the  burden  Is  on  the  state  to  prove 


that  the  assault  was  not  in  self-defense. 
State  v.  Yates,   132  Iowa,   475,   109  NW   100.5. 

8G.  Express  malice  or  motive  need  not  be 
proved.  State  v.  McDowell  [N.  C]  59  SE 
690. 

87.  Malice  is  presumed  from  the  fact  of 
unexplained  voluntary  homicide.  Robinson 
V.  State  [Ga.]  58  SE  842.  This  rule  should 
not  be  charged  where  it  appears  that  de- 
cedent was  shot  to  prevent  commission  of 
a  felony.  Id.  In  assault  with  intent  to 
kill  a  presumption  of  malice  is  raised  from 
the  unexplained  attempt  to  take  life.  Tay- 
lor v.  State  [Ark.]  102  SW  367.  Failure  to 
require  a  finding  of  malice  is  not  prejudicial 
where  such  presumption  is  not  rebutted.  Id. 

SS.  Error  to  fail  to  charge,  Pen.  Code, 
art.  .676,  that  intent  to  inflict  injury  is  pre- 
sumed when  deadly  weapons  are  used  where 
it  appears  that  homicide  was  committed  by 
shooting.  Yardley  v.  State  [Tex.  Cr.  App.] 
IS   Tex.    Ct.   Rep.    759,    100   SW   399. 

89.  Lucas   v.    State    [Neb.]    Ill   NW   145. 

90.  That  witness  stated  a  bullet  hole  was 
of  a  certain  size  did  not  exclude  testimony 
that  it  vras  size  of  his  little  finger.  Moss 
V.  State  [Ala.]  44  S  598.  Homicide  having 
occurred  while  deceased  and  an  officer  were 
attempting  to  execute  a  writ  of  possession, 
the  writ  was  admissible  without  direct 
proof  that  the  premises  described  were 
those  from  which  they  sought  to  eject  the 
defendant.  Williams  v.  State,  147  Ala.  10, 
11  S  992.  Where  cause  of  homicide  was  al- 
leged intimacy  between  decedent  and  de- 
fendant's wife,  and  wife  was  not  a  witness, 
her  good  character  could  not  be  proved  by 
the  state,  her  reputation  not  being  in  is- 
sue. Shipp  V.  Com.,  30  Ky.  L.  R.  904.  99  SW 
945.  On  trial  of  policeman  for  manslaugh- 
ter, he  could  show  that  shortly  before  kill- 
ing deceased  was  in  front  of  police  liead- 
quarters  witli  bottle  in  his  hand.  Common- 
wealth V.  Thomas  [Ky.]  104  SW  326.  Certain 
evidence  held  admissible  as  corroborating  a 
witne.'=^s.  Bull  v.  Com.,  29  Ky.  D.  R.  919, 
90  SW  817.  In  prosecution  of  officer  for 
manslaughter,  it  was  not  error  to  require 
accused  to  testify  that  at  the  time  he  had 
his  own  pistol  as  well  as  one  taken  from 
deceased.  Stacy  v.  Com.,  29  Ky.  L.  R.  1242, 
97  SW  39.  On  prosecution  for  murder  of 
an  officer,  evidence  held  admissible  to  show 
that  deceased  had  reasonable  cause  to  be- 
lieve that  a  felony  had  been  comm.'tted, 
authorizing  him  to  arrest  witliout  a  war- 
rant. State  v.  Spaugh,  200  Mo.  571,  OS  .SW 
55.  Proper  to  show  that  deft^n(i:int  had 
materials    with    whicli    he    could    have    pro- 
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eluded  on  the  ground  of  remoteness.®^     Evidence  not  relevant  to  any  issue, '^'-  or 


duced  effects  on  his  clothing'  which  he 
claimed  ■were  caused  by  shots  fired  by  him. 
Territory  v.  Price  [N.  M.]  91  P  733.  Evi- 
dence as  to  whether  there  were  shows  in 
progress  at  time  is  admissible  to  show  date 
of  killing'  and  fix  incidental  circumstances. 
Nelson  v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.  140,  101  SW  1012.  A  witness  may 
.state  that  he  is  a  justice  of  the  peace. 
Hickey  v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.  14'2.  102  STV  417.  Certain  evidence  re- 
garding stick  with  which  defendant  claimed 
deceased  had  struck  him  held  admissible. 
Wilson  V.  State  [Tex.  Cr.  App.]  14  Tex.  Ct. 
Rep.  365,  90  SW  312.  Evidence  that  during- 
the  past  few  years  defendant's  physical 
condition  had  degenerated,  mind  become 
weak,  and  that  he  would  do  things  under 
excitement  which  he  could  not  thereafter 
recall,  is  admissible.  Pratt  v.  State  [Tex. 
Cr.  App.]  16  Tex.  Ct.  Rep.  599,  96  SW  8. 
In  assault  with  intent  to  kill  where  accused 
claimed  that  a  difficulty  arose  because  pros- 
ecuting witness  abused  his  father  in  regard 
to  a  note  which  accused  was  trying  to  col- 
lect from  prosecutor,  evidence  that  the  note 
had  been  paid  at  the  time  'was  admissible, 
though  tlieory  of  state  did  not  involve  the 
note.  Brundige  v.  State  [Tex.  Cr.  App.]  95 
SW  527.  Evidence  that  companion  of  accused 
purchased  a  pistol  after  an  altercation  with 
deceased  held  admissible.  McKinney  v. 
State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  546, 
96  SW  48.  Acts  of  the  father  in  procuring 
arms  and  ammunition  after  son  had  joined 
him  on  the  premises  admissible.  Smitli  v. 
State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  939, 
89  SW  S17.  Testimony  as  to  the  barricad- 
ing of  doors  and  windows  with  sacks  of 
wheat.  Id.  It  was  competent  to  introduce 
in  evidence  the  judicial  proceedings  upon 
w^hich  the  writ  of  possession  was  based,  al- 
though defendant  was  not  a  party  to  those 
proceedings.  Id.  In  trial  on  murder  charge, 
evidence  that  defendant  made  an  assault 
on  witness  while  latter  -was  going  for  of- 
ficers to  arrest  defendant  -was  admissible. 
Scott  v.  State  [Tex.  Cr.  App.]  16  Tex.  Ct. 
Rep.  407,  93  SW  740.  It  is  competent  to 
show  that  inquest  proceedings  ■were  re- 
duced to  -writing  and  that  certain  persons 
testified  therein.  Newcoml^  v.  State  [Tex. 
Cr.  App.]  95  SW  1048.  Where  state's  the- 
ory was  that  accused  killed  deceased  be- 
cause of  a  dispute  over  payment  of  a  bill, 
it  is  competent  to  show  that  the  bill  had 
been  paid.  Id.  Testimony  that  decedent 
did  not  own  nor  have  in  his  possession  a 
pistol  at  the  time  of  the  murder  not  objec- 
tionable as  an  opinion.  Wagner  v.  State 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  717, 
98  SW  2'55.  Nor  is  testimony  that  dece- 
dent went  to  the  place  where  the  crime 
took  place  to  attend  his  mule.  Id. 
Where  a  witness  detailed  the  situation  of 
the  parties,  his  statement  "all  he  had  to  do 
was  to  walk  up  and  stab  her  like  he  did" 
was  not  a  conclusion.  Armstrong  v.  State 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  812,  98  SW 
844.  A  physician  may  testify  that  in  his 
opinion  wounds  were  made  by  blunt  instru- 
ment. Ozark  v.  State  [Tex.  Cr.  App.]  19 
Tex.  Ct.  Rep.  69,  100  SW  937.  Evidence  of 
extent  of  bleeding  of  decedent  after  shoot- 
ing  held   admissible   as   relevant   to   serious- 


ness   of    wound.     Owen    v.    State     [Tex.    Cr. 
App.]    19    Tex.    Ct.    Rep.    974,    105    SW    513. 

91.  Testimony  that  decedent  had  been  seen 
with  a  pistol  two  years  before  properly  ex- 
cluded. Pate  V.  State  [Ala.]  43  S  543. 
Wliere  there  was  evidence  to  explain  de- 
cedent's position  when  shot,  proof  that  wit- 
ness had  had  a  similar  experience,  necessi- 
tating the  taking  of  such  position,  a  month 
before,  was  properly  excluded.  People  v. 
Wright  [Cal.  App.]  89  P  364.  On  trial  for 
murder  of  a  father  in  the  room  of  his 
daughter,  evidence  of  estrangement  be- 
tween father  and  daughter  occurring  10 
years  prior  is  too  remote.  State  v.  Emer- 
son  [S.  C]   58  SE  974. 

92.  It  is  immaterial  that  tw^o  other  per- 
sons are  in  jail  charged  with  same  offense. 
Strickland  v.  State  [Ala.]  44  S  90.  Evidence 
as  to  acts  of  decedent  a  week  before  the 
homicide  relative  to  money  matters  held  in- 
admissible. Andrews  v.  State  [Ala.]  44  S 
696.  Testimony  for  defendant  that  anotlier 
told  witness  immediately  after  the  killing 
that  he  did  not  know  who  killed  decedent 
and  that  decedent's  husband  had  attempted 
to  kill  her  held  inadmissible.  Id.  Evidenca 
as  to  assault  on  decedent  by  her  husband, 
not  defendant,  held  inadmissible.  Id.  Evi- 
dence that  deceased  said  to  third  person 
•'you  ought  to  stand  up  for  your  riglits,  peo- 
ple put  you  out  a  whole  lot,"  is  immaterial, 
not  shedding  any  light  on  circumstances  of 
killing.  Bell  v.  State  [Ark.]  104  SW  1108. 
Whether  witness  arrested  a  certain  negro 
held  immaterial.  Strickland  v.  State  [Ala.] 
44  S  90.  Testimony  of  undertaker  that  he 
found  old  bullet  holes  in  bones  of  deceased 
where  he  had  been  shot  before  not  admis- 
sible. Brown  V.  State  [Ala.]  43  S  194.  Evi- 
dence   of    instructions    given    at    the    inquest 

'  is  immaterial.  Parliam  v.  State,  147  Ala. 
57,  42  S  1.  Evidence  as  to  how  accused  be- 
came intoxicated  is  not  admissible  where 
drunkenness  is  asserted  merely  to  reduce 
the  degree  of  the  crime.  Heninburg  v. 
State  [Ala.]  43  S  959.  Where  decedent  had 
stated  that  he  expected  "to  die  with  his 
boots  on,"  but  such  statement  was  in  no 
way  connected  with  defendant  and  he  did 
not  know  of  it,  it  was  properly  excluded. 
People  V.  Quimby  [Cal.  App.]  92  P  493. 
Evidence  that  deceased,  accused's  daughter, 
was  a  virgin  at  time  of  death,  inadmissible 
where  no  attack  on  character  of  deceased  as 
to  chastity  had  been  made.  BuUard  v.  State, 
127  Ga.  289,  56  SE  429.  How  long  accused 
would  probably  live  held  inadmissible,  there 
being  evidence  as  to  his  physical  and  men- 
tal condition  at  time  of  homicide.  Id. 
Widow  of  decedent  may  not  testify  as  to 
number  and  ages  of  children.  State  v.  Rut- 
ledge  [Iowa]  113  NW  461.  Theory  of  de- 
fense was  that  deceased  committed  suicide, 
being  despondent  over  his  relations  with  a 
girl,  and  defendant  testified  that  he  sang  a 
song  which  he  (decedent)  declared  did  him 
more  good  than  all  the  whisky  he  could 
drink.  Held  proof  of  the  words  of  the  song 
was  properly  excluded.  State  v.  Nowells 
[Iowa]  109  WW  1016.  Where  killing  was 
done  during  political  club  election,  proof  of 
how  defendant  came  to  be  made  a  clerk, 
and  of  the  fact  that  persons  who  came  to 
vote    were    nearly    all    unknown    to    witness 
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and  were  not  members  or  residents  of  the 
district,  held  immaterial.  Roberts  v.  Peo- 
ple, 226  111.  296,  80  NE  776.  Evidence  that 
deceased  was  married  and  had  five  children 
inadmissible.  Filippo  v.  People,  224  III.  212, 
79  NE  609.  Where  evidence  in  prosecution 
for  murder  committed  during  a  political 
club  election  failed  to  show  an  alleged  con- 
spiracy to  oust  regular  .iudges  and  conduct 
a  fraudulent  election,  proof  tending  to  show 
the  same  was  properly  excluded,  the  diffi- 
culty having  arisen  in  a  different  manner. 
Roberts  v.  People.  226  111.  296,  SO  NE  776. 
Where  accused  had  been  sitting  in  a  win- 
dow with  a  prostitute  when  decedents,  un- 
der influence  of  liquor,  were  attracted  by 
the  woman,  and  on  their  refusal  to  leave 
the  shooting  took  place,  defendant  could 
not  show  that  decedents  had  been  in  the 
vicinity  acting  boisterously  for  some  time 
and  attempting  to  enter  the  houses  where 
he  did  not  know  of  such  conduct.  Sturgeon 
V.  Com.  [Ky.]  102  SW  812.  Evidence  that 
decedent  was  engaged  in  selling  whisky 
or  keeping  it  for  sale  is  irrelevant.  Martin 
V.  Com.,  30  Ky.  L.  R.  1196,  100  SW  872. 
Where  evidence  showed  that  accused  used 
pistol  according  to  previously  formed  de- 
sign to  kill  deceased,  evidence  of  how  he 
got  the  pistol  was  immaterial.  Johnson  v. 
Commonwealth.  29  Ky.  L.  R.  442,  93  SW  581. 
Coroner's  certificate  of  death  held  not  evi- 
dence of  guilt  or  innocence  of  accused. 
State  V.  Hopkins.  118  La.  99,  42  S  660.  Busi- 
ness relations  existing  between  ■witness  and 
defendant  regarding  premises  where  homi- 
cide occurred  held  not  admissible.  State  v. 
Hazlett  [N.  D.]  113  NT^^  374.  Evidence  con- 
cerning business  of  deceased,  that  it  made 
him  many  enemies  who  had  threatened  him 
Avith  personal  violence,  is  inadmissible. 
State  V.  Harrington,  198  Mo.  23,  95  SW  235. 
Witness  may  not  state  that  he  passed  near 
house  of  defendant  on  day  of  homicide 
where  it  does  not  appear  that  he  saw  de- 
fendant or  that  defendant  saw  him.  State 
V.  Darling,  202  Mo.  150,  100  SW  631.  Where 
it  is  shown  that  killing  was  done  ■WMth  shot- 
gun, evidence  of  purchase  of  revolvers  by 
defendant's  son  is  not  admissible.  State  v. 
Edwards,  203  Mo.  528,  102  SW  520.  Not  ma- 
terial to  prove  amount  of  whisky  deceased 
had  on  night  of  liomicide.  Woodward  v. 
State  [Tex.  Cr.  App.l  17  Tex.  Ct.  Rep.  128, 
97  SW  499.  Testimony  that  deceased  was 
lady  of  average  intelligence  inadmissible, 
dying  declaration  being  in  evidence.  Rice 
v.  State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  396. 
94  SW  1024.  Evidence  that  after  decedent 
had  been  killed  her  husband  seized  his  gun 
to  shoot  guilty  parties,  but  on  ascertaining 
that  they  were  out  of  range  broke  it,  is 
immaterial.  Fizini  v.  State  [Tex.  Cr.  App.] 
18  Tex.  Ct.  Rep.  836,  100  SW  394.  Where 
accused  claimed  that  he  acted  in  self-de- 
fense and  there  was  evidence  that  .lust 
prior  to  the  killing  he  came  out  of  a  house 
and  pointed  a  pistol  at  a  group  of  persons 
and  warned  them  not  to  approach  him 
and  Immediately  thereafter  shot  deceased 
who  was  approaching  him  from  another  di- 
rection with  drawn  knife,  held  testimony  of 
deceased's  son  who  was  in  the  group  that 
the  reason  he  approached  deceased  after 
the  shooting  was  to  find  out  who  killed  his 


father  was  not  admissible.  Maroney  v. 
State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  570. 
95  SW  108.  Evidence  that  decedent  carried 
a  pistol  on  a  certain  day  several  months 
prior  to  the  sliooting  is  not  admissible. 
Cole  V.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.  28,  101  SW  218.  Request  made  by  de- 
cedent immediately  on  being  shot  to  tele- 
graph his  mother  held  irrelevant.  Bice  v. 
State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  61, 
100  SW  949.  On  prosecution  for  murder  of 
a  "strike  breaker"  who  was  acting  as  mo- 
torman  on  a  street  car  at  the  time,  evi- 
dence of  threats  made  and  other  occurrences 
with  which  accused  liad  nothing  to  do  is 
not  admissible.  Ripley  v.  State  [Tex.  Cr. 
App.]  19  Tex.  Ct.  Rep.  49,  100  SW  943. 
Testimony  that  deceased  raped  a  woman 
and  was  subsequently  forced  to  marry  her 
is  inadmissible.  Serna  v.  State  [Tex.  Cr. 
-4pp.]  20  Tex.  Ct.  Rep.  133,  105  SW  795. 
Testimony  that  decedent  had  at  one  time 
cut  another  w^ith  a  razor  is  not  admissible 
to  show  her  habit  of  carrying  a  razor  and 
that  she  would  likelj'  execute  any  threats 
she  made.  Vaughn  v.  State  [Tex.  Cr.  App.] 
19  Tex.  Ct.  Rep.  96,  101  SW  445.  Where  de- 
cedent's wife  identified  defendant  and  there 
was  testimony  tliat  she  failed  to  identify 
him  the  day  after  the  tragedy,  it  was  er- 
ror to  permit  the  state  to  prove  that  after 
the  tragedy  she  was  prostrated  by  the 
shock.  Gates  v.  State  [Tex.  Cr.  App.]  19 
Tex.  Ct.  Rep.  285,  103  SW  859.  Evidence 
that  accused  shortly  before  the  killing  of 
decedent,  an  officer,  while  attempting  to 
arrest  another  left  in  a  buggy  held  inad- 
missible. Early  v.  State  [Tex.  Cr.  App.]  19 
Tex.  Ct.  Rep.  272,  103  SW  868.  Evidence  of 
personal  appearance  of  decedent  on  reach- 
ing home  after  walking  five  blocks  from 
place  of  shooting  was  not  admiissible  on 
the  question  Tvhetner  he  had  dispossessed 
himself  of  his  pistol.  Rice  v.  State  [Tex. 
Cr.  App.]  19  Tex.  Ct.  Rep.  353,  103  SW  1156. 
Evidence  as  to  when  decedent  and  his  wife 
Avere  married  not  admissible  as  tending  to 
show  her  opportunity  of  knowing  whether 
he  had  a  pistol.  Id.  Evidence  of  acts  of 
defendant  on  day  of  tragedy  held  Irrele- 
vant. Gates  V.  State  [Tex.  Cr.  App.]  19 
Tex.   Ct.   Rep.   285,   103  SW  859. 

93.  Testimonj'  as  to  what  decedent  said 
about  lier  husband  attempting  to  kill  her 
is  hearsay.  Andrews  v.  State  [Ala.]  44  S 
696.  A  witness  for  accused  may  not  state 
that  another  party  present  at  the  contro- 
versy Iiad  told  hiin  that  he  and  not  accused 
did  the  stabbing.  Bacigalupi  v.  Com.,  30 
Ky.  L.  R.  1320,  101  SW  311.  Testimony  as 
to  conduct  and  threats  witness  saw  and 
heard  is  not  hearsay.  Driggers  v.  U.  S. 
[Ind.  T.]  104  SW  1166.  Where  evidence 
showed  that  killing  grew  out  of  an  assault 
by  decedent  on  a  third  person,  statements 
made  by  deceased  relative  to  such  assault 
when  accused  was  not  present  and  not 
communicated  to  him  are  not  admissible. 
Casey  v.  State  [Tex.  Cr.  App.]  17  Tex.  Ct. 
Hop.  169.  97  SW  496. 

04.  One  who  claims  an  alibi  cannot  show 
that  six  hours  prior  to  the  killing  he  in- 
vited another  to  spend  the  night  with  him 
at  his  home  three  miles  from  the  scene  of 
crime.     Sasser  v.  State  [Oa.]  59  SE  255.     Self- 
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them/^  to  show  provocation  or  adequate  cause,**^  to  show  a  motive  for  the  crime/^ 


serving  declarations  and  conduct  on  part  of 
defendant  when  they  form  no  part  of  the  res 
gestae  or  no  part  of  conversation  or  conduct 
introduced  by  the  prosecution  are  not  admis- 
sible. West  V.  State  [Fla.]  43  S  445.  Testi- 
mony that  defendant  told  a  third  person  that 
deceased  had  said  he  would  kill  him  held  in- 
admissible as  self-serving-  declaration.  Cole 
V.  State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  28, 
101  SW  21S.  On  prosecution  of  peace  offi- 
cer for  negligent  homicide,  it  was  not  ad- 
missible for  him  to  state  that  he  was  sur- 
prised and  grieved  when  he  found  deceased 
was  shot.  Saye  v.  State  [Tex.  Cr.  App.] 
■99  SW  551.  Where  state  made  no  effort 
to  prove  flight,  proof  that  accused  vol- 
untarily surrendered  himself  the  day  after 
commission  of  crime  is  inadmissible  as 
self-serving  declaration.  Pate  v.  State 
[Ala.]    4.3  S  343. 

95.  Held  admissible:  Statements  of  de- 
ceased showing  hostility  toward  defendant. 
Bethune  v.  State  [Tex.  Cr.  App.]  90  SW  1014. 
Circumstances  showing  animus  of  defend- 
ant toward  decedent.  Sue  v.  State  [Tex. 
Cr.  App.]  20  Tex.  Ct.  Rep.  128,  105  S"W  804. 
Evidence  of  abuse  and  ill  treatment  of 
decedent  by  defendant  for  a  year  prior  to 
the  killing.  Owen  v.  State  [Tex.  Cr.  App.] 
19  Tex.  Ct.  Rep.  974.  105  SW  513.  Evidence 
that  deceased  seemed  in  good  humor  and 
jolly  a  few  minutes  before  the  homicide. 
Watson  v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.  995,  105  SW  509.  Testimony  of  de- 
cedent's wife  as  to  a  visit  of  decedent  to 
defendant's  house  some  time  prior  to  the 
difficulty  and  to  friendly  spirit  in  which 
he  was  received  held  admissible  in  rebuttal 
of  threats.  Id.  Testimony  that  defendant 
had  said  that  if  decedent,  his  wife,  did  not 
live  with  him  she  would  not  have  the 
pleasure  of  living  with  any  other  man  held 
admissible  where  it  appeared  that  he  was 
jealous  and  they  had  separated  several 
times.  Owen  v.  State  [Tex.  Cr.  App.]  19 
Tex.  Ct.  Rep.  974,  105  SW  513  On  issue  of 
who  "R-as  aggressor,  defense  having  shown 
malice  and  threats  by  prosecutor,  and  pro- 
secutor tliat  accused  had  spent  four  nights 
at  his  house  and  had  been  well  treated, 
defense  should  have  been  allowed  to  dis- 
prove the  last.  Cunningham  v.  State,  89 
Miss.  356.  42  S  172.  Testimony  that  accused 
and  deceased  "were  not  very  good  friends 
not  objectionable  as  a  conclusion.  Gabler 
v.  State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep. 
428,  95  S"V\'  521.  Error  to  exclude  evidence 
that  though  there  had  been  ill  will  between 
defendant  and  decedent  they  had  agreed 
to  forget  their  differences.  Early  v.  State 
[Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  272,  103 
SW  868.  It  is  admissible  to  show  that 
deceased  arrested  accused  on  day  of  homi- 
cide and  struck  and  abused  him,  as  showing 
decedent's  state  of  mind  toward  accused. 
Humber  v.  Com.  [Ky.]  102  SW  1179.  Testi- 
mony of  conversation  with  postmaster  held 
admissible  as  to  readiness  of  deceased  to 
assist  defendant  and  his  wife.  Cole  v.  State 
[Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  28,  101  SW 
218.     Circumstances   showing  animus  of  ac- 


,  cused  toward  deceased  are  admissible.  Mor- 
ris V.  State  [Tex.  Cr.  App.]  17  Tex.  Ct.  Rep. 
490,  98  SW  873.  Tone  of  voice  used  by  ac- 
cused toward  decedent  admissible.  Campos 
v  State  [Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  76, 
97   SW'  100. 

Held  inadmissible:  Evidence  of  bad  feel- 
ing toward  defendant  by  decedent  not 
known  to  him  is  not  admissible.  Sasser  v. 
State  [Ga.]  59  SE  255.  Evidence  of  quarrels 
between  decedent's  wife  and  decedent  rela- 
tive to  defendant,  not  communicated  to 
defendant,  is  not  admissible.  Id.  Deced- 
ent's conduct  prior  to  killing  is  not  ad- 
missible where  it  does  not  appear  to  have 
been  hostile.  Commonwealth  v.  Thomas 
[Ky.]  104  .SW  326.  Evidence  that  son  of 
decedent  spent  the  night  with  defendant 
several  months  before  the  crime  not  ad- 
missible. Sasser  v.  State  [Ga.]  59  SE  255. 
Honesty  and  trustworthiness  of  accused 
is  irrelevant.  State  v.  Griggsby,  117  La. 
1046,  42  S  497.  Visit  of  widow  of  deceased 
to  office  of  counsel  for  defendant  not  ad- 
missible to  show  that  she  was  in  sympatliy 
with  him  and  had  had  illicit  relations 
with  him.  .Sasser  v.  State  [Ga.]  59  SE  255. 
Where  the  only  evidence  of  illicit  relations 
between  accused  and  the  daughter  of  de- 
ceased occurred  t&n  years  before  the  homi- 
cide, evidence  thereof  was  not  competent 
to  show  ill  feeling  between  the  parties  at 
time  of  killing.  State  v.  Emerson  [S.  C] 
58  SE  974. 

96.  Held  admissible:  Evidence  of  lan- 
guage used  by  decedent  about  defendant's 
mother  to  defendant's  brother  held  ad- 
missible. People  V.  Smith  [Cal.]  91  P  511. 
Evidence  tending  to  show  that  an  assault 
by  father  of  accused  upon  deceased  and  his 
companion  was  witliout  provocation  held 
admissible  where  assault  was  simultaneous 
with  shooting  of  accused.  Smith  v.  State, 
126  Ga.  803.  55  SE  1024.  Where  cause  of 
homicide  was  alleged  intimacy  between 
decedent  and  wife  of  accused  to  which  in- 
timacy she  had  confessed,  the  force  of  such 
confession  could  be  broken  by  evidence 
that  she  was  not  at  the  place  at  which  it 
is  alleged  to  have  been  made.  Shipp  v. 
Com.,  30  Ky.  L.  R.  904,  99  SW  945.  W^here 
homicide  was  of  a  marshal  attempting 
to  arrest  accused  witliout  a  warrant,  evi- 
dence that  accused  had  violated  an  ordin- 
ance of  the  town  upon  a  certain  date  in 
the  presence  of  the  marshal  was  relevant 
and  material.  Yates  v.  State,  127  Ga.  813. 
56  SE  1017.  Where  defendant  claimed  that 
stones  were  tlirown  at  caboose  in  which 
he  was,  and  decedent's  dying  declaration 
was  that  he  threw  no  stones,  evidence  that 
decedent  told  witness  he  was  going  to 
"rock"  the  trains  and  that  he  asked  wit- 
ness to  join  him  was  admissible.  Burroughs 
v.  U.  S..   6  Ind.   T.   164.   90  SW  8. 

Held  inadmis.sible:  W'here  defendant  shows 
provocation  reducing  crime  to  manslaughter 
by  fact  of  confession  to  him  by  his  wife 
tliat  decedent  had  raped  her,  the  state  could 
not  show  prior  illicit  relations  of  which 
accused  did  not  know.     Jones  v.  State  [Tex. 
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to  show  malice  or  intent/^  or  tending  to  connect  accused  with  the  crime.^®     The 


Cr.  App.]  19  Tex.  Ct.  Rep.  172,  101  SW  993. 
Where  it  did  not  appear  that  defendant 
•who  killed  his  wife  discovered  her  in  aaul- 
tery  with  another  at  the  time,  nor  that  he 
shot  her  in  self-defense,  evidence  that  she 
had  committevl  adultery  not  admissible. 
Thomas   v.   State    [Ala,]    43   S  371. 

97.  Held  admis-sible:  Testimony  of  de- 
cedent at  examining'  trial  of  accused  in  a 
pending  prosecution  held  admissible  to 
8how  motive.  Porch  v.  State  [Tex.  Cr. 
App.]  17  Tex.  Ct.  Rep.  463.  99  SW  102. 
Where  accused  pleaded  insanity  and  inti- 
macy between  decedent  and  his  ■wife,  evi- 
dence that  shortly  before  the  killing-  his 
wife  confessed  to  him  is  admissible  to 
show  motive  and  state  of  his  mind.  Shipp 
V.  Com.,  30  Ky.  L.  R.  904,  99  SW  945.  Fail- 
ure to  show  motive  tends  to  show  innocence 
of  accused.  State  v.  Francis,  199  Mo.  671, 
98  SW  11.  Evidence  held  not  to  show  mo- 
tive. Id.  In  assault  with  intent  to  kill, 
evidence  of  assaults  on  other  persons  at 
the  same  time  and  as  part  of  same  occur- 
rence is  admissible  to  show  motive.  Green- 
well  V.  Com.,  30  Ky.  L..R.  12S2.  100  SW  852. 
It  is  competent  to  show  motive  by  proof 
that  decedent  had  procured  an  indictment 
against  accused;  and  had  sued  him  for 
slander.  Ball  v.  Com.  [Ky.]  101  SW  956. 
Evidence  that  defendant  had  stated  that 
decedent,  his  wife,  would  not  live  with  him 
and  that  he  had  a  notion  to  cut  her  throat 
is  admissible  on  question  of  motive  or  malice. 
Owen  v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep. 
974,  105  SW  513.  Where  defendant  was 
charged  with  killing  aged  couple  to  obtain 
their  property,  evidence  that  he  was  unable 
to  pay  bills  shortly  before  was  admissible  to 
rebut  testimony  that  he  had  money  to 
purchase  the  property.  People  v.  Bonier 
[N.  T.]  81  NE  949.  Collateral  crimes  may 
be  proved  w^here  they  show  malice  or  mo- 
tive entering  into  the  offense  charged. 
Sanderson  v.  State  [Ind.]  82  NE  525.  On 
trial  for  a  murder  committed  pursuant  to 
conspiracy,  evidence  of  prior  assaults  on 
decedent  in  endeavoring  to  get  his  property 
is  admissible  to  show  motive.  Id.  Such  as- 
saults are  admissible  whether  or  not  accused 
was  present  at  the  time.  Id.  Where 
state's  theory'  was  that  defendant's  im- 
proper relations  with  other  women  caused 
estrangement  with  wife  (deceased),  testi- 
mony of  witness  that  she  had  sustained  im- 
proper relations  with  defendant  for  a  year 
and  a  half,  up  to  two  years  before  the 
homicide,  was  admissible.  Rice  v.  State 
[Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  396,  94  SW 
1024.  Where  accused  was  heir  at  law  of 
deceased,  it  was  proper  to  show  that  ac- 
cused had  spoken  of  money  that  his  father 
was  supposed  to  have  in  a  bank,  but  im- 
proper to  show  that  accused  was  in  indi- 
gent circumstances.  Johnson  v.  State,  128 
Ga.  71,  57  SE  84.,  Evidence  that  deceased 
had  a  large  sum  of  money  which  was  taken 
by  accused  held  admissible.  State  v.  Bailey, 
79  Conn.  589,  65  A  951.  Where  theory  of 
state  was  that  accused  enticed  deceased  to 
America  and  insured  his  life  and  then 
killed  him  to  get  the  insurance,  letters 
written  by  him  to  a  young  woman  showing 
that  he  wanted  to  marry  her,  that  he  knew 
he  would   have  to  have  money,  and  that  he 


expected  to  get  the  sum  necessary,  were 
admissible  to  show  a  motive  for  the  crime. 
People  V.  Soeder,  150  Cal.  12,  87  P  1016. 
The  fact  that  the  letters  might  tend  to 
prejudice  the  jury  against  defendant  would 
not  affect  their  admissibility.  Id.  Evidence 
having  a  direct  tendency  to  show  motive 
for  the  crime  is  admissible,  however  dis- 
creditably it  may  reflect  on  defendant,  and 
even  where  it  may  sho-w  him  guilty  of 
other  crimes.  Id.  Homicide  having  been 
committed  during  a  robbery,  proof  that  de- 
fendant had  asked^  where  he  could  get 
money,  and  that  he  needed  it,  was  admis- 
sible. Turner  v.  State  [Tex.  Cr.  App.]  14 
Tex.  Ct.  Rep.  35,  89  SW  975.  Where  homi- 
cide occurred  while  a  codefendant  ^vas  at- 
tempting to  arrest  deceased  under  a  peace 
warrant  issued  on  complaint  of  defendant, 
proof  of  the  issuance  of  the  warrant,  of  the 
authorization  of  codefendant  to  execute  it, 
and  of  what  was  done  thereunder,  was 
admissible  to  sho'w^  motives  of  defendants. 
Neeley  v.  Com.,  29  Ky.  L.  R.  408,  93  SW  596. 
Evidence  of  familiar  relationship  between 
accused  and  wife  of  another  whom  iie  shot 
at  the  same  time  he  killed  deceased  is  ad- 
missible to  show  motive.  Menefee  v.  State 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  296,  97  SW 
486.  Proof  of  other  crimes  Of  accused  is 
admissible  to  show  motive  or  identity. 
State  V.  Spaugh,  200  Mo.  571,  98  SW  55. 
Where  theory  of  a  state  was  that  decedent 
and  accused  were  rivals  for  affections  of 
a  certain  young  woman,  the  woman  was 
properly  permitted  to  testify  that  defend- 
ant had  attempted  to  have  her  leave  house 
where  deceased  Tvas  paying  her  rent  or  he 
would  burn  it.  McCorquodale  v.  State 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  759,  9S  SW 
879.  Letters  written  by  defendant  to  the 
woman  threatening  decedent  admissible. 
Id. 

Held  inadmissible:  Altercation  between 
decedent,  defendant,  and  a  third  person  not 
admissible  to  show  motive  on  part  of  such 
third  person  in  the  absence  of  testimony 
that  such  third  person  might  have  com- 
mitted the  crime.  Porch  v.  State  [Tex. 
Cr.  App.]  17  Tex.  Ct.  Rep.  463,  99  SW  102. 
Evidence  that  defendant's  wife  confessed 
intimacy  with  decedent  to  defendant's  son, 
not  admissible  where  such  confession  was 
not  communicated  to  him.  Shipp  v.  Com., 
30  Ky.  L.  R.  904,  99  SW  945.  Information 
not  communicated  to  accused  prior  to  homi- 
cide and  which  might  have  furnished  mo- 
tive is  not  admissible.  Smith  v.  State  [Tex. 
Cr.  App.]  19  Tex.  Ct.  Rep.  909,  105  SW  182. 
On  prosecution  for  murder  of  pregnant  girl, 
evidence  that  accused  was  respon.«ible  for 
her  condition  does  not  show  that  he  com- 
mitted the  murder.  State  v.  Francis,  199 
Mo.  671,  98  SW  11.  Where  defendant's  house 
was  surrounded  by  armed  men,  and  as  soon 
as  he  appeared  shooting  commenced  and 
one  was  killed,  the  persons  who  surrounded 
the  house  should  not  be  permitted  to 
testify  as  to  their  motive  in  going  there. 
Tillman  v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.  87,  101  SW  210. 

98.  Where  defendant,  a  deputy  sheriff, 
had  on  election  day  requested  decedent,  a 
constable,  to  move  away  from  the  polls, 
and  that   decedent  started  to  draw   his   gun 
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entire  res  gestae  of  the  assault  or  homicide  may  be  shown,  including  all  facts  and  cir- 
cumstances leading  up  to  or  in  any  way  constituting  a  part  of  the  difficulty  and  the 


and  defendant  shot  him,  evidence  as  to 
instructions  defendant  had  received  from 
his  superior  officer  held  admissible  on  ques- 
tion of  intent  and  mali'^e.  Warford  v.  Peo- 
ple [Colo.]  92  P  24.  Also  competent  to  show- 
that  defendant  had  been  told  decedent  had 
made  threats  against  him,  that  he  was  a 
dangerous  man,  and  to  take  no  chances 
with  him.  Id.  In  assault  with  intent  to 
kill,  testimony  of  attending  physician  os 
to  extent  and  effect  of  injury  admissible 
on  question  of  intent.  State  v.  Remington 
[Or.]  91  P  473.  On  prosecution  for  parri- 
cide, evidence  of  previous  attempts  on  life 
of  deceased  is  admissible.  Holder  v.  State 
[Tenn.]  104  S"^'"  225.  Where  guilt  of  de- 
fendant depends  upon  intent,  purpose,  or 
design  with  which  the  act  is  done  or  upon 
his  guilty  knowledge  thereof,  collateral 
facts  in  which  he  bore  a  part  occurring 
immediately  before  the  act  complained  of 
may  be  shown  for  purpose  of  showing 
guilty  intent,  design,  or  knowledge,  even 
though  such  facts  show  commission  of  an- 
other crime.  Clark  v.  State  [Neb.]  113 
NW  211.  In  prosecution  for  murder, 
proof  that  defendant  directed  a  salooln 
keeper  to  give  him  water  when  he  ordered 
gin,  as  he  had  a  bet  with  deceased  as  to 
who  could  drink  the  most  two  or  three 
months  before  the  killing,  was  held  ad- 
missible where  there  was  evidence  of  an 
intent  to  kill  two  or  three  months  before. 
State  V.  Banusik  [N.  J.  Err.  &  App.]  64  A 
994.  That  defendant  went  to  town  where 
homicide  occurred  to  get  evidence  to  put 
deceased  under  bond  to  keep  the  peace  held 
inadmissible  to  show  malice  or  premedita- 
tion.    Lee  V.  State,  78  Ark.  77,  93  SW  754. 

99.  Held  admissible:  TVhere  there  was 
evidence  that  at  time  of  shooting  deceased 
was  trying  to  handcuff  accused,  that  his 
handcuffs  were  found  in  defendant's  pos- 
session is  admissible.  Strickland  v.  State 
[Ala.]  44  S  90.  Ownership  of  handcuffs 
found  in  defendant's  possession  which  were 
claimed  to  have  been  in  decedent's  posses- 
sion when  he  was  killed  is  admissible.  Id. 
Testimony  as  to  condition  of  body  of  de- 
cedent's husband  and  his  knife  held  ad- 
missible on  question  whether  he  killed  her. 
Andrews  v.  State  [Ala.]  44  S  696.  A  doctor 
who  examined  the  murdered  man  may  tes- 
tify that  cuts  in  his  hat  found  on  defendant's 
head  corresponded  with  cuts  on  head.  Com- 
monwealth V.  Karamarkovic  [Pa.]  67  A  650. 
A  witness  may  state  direction  in  which 
tracks  appeared  to  be  going.  Hickey  v. 
State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  142, 
102  SW  417.  "Where  it  appeared  that  crime 
was  committed  with  a  forty-four  caliber 
revolver,  and  that  tracks  led  from  scene 
of  crime  to  defendant's  home,  a  pistol  of 
such  caliber  dug  up  several  rods  from  the 
house  is  admissible.  Moss  v.  State  [Ala.] 
44  S  598.  Testimony  as  to  tracks  leading 
from  scene  of  murder  held  admissible  where 
state's  theory  was  that  after  the  killing 
defendant  traveled  over  a  certain  road.  Id. 
Where  evidence  showed  that  accused  shot 
at  prosecutor  .through  window  of  prosecu- 
tor's house  and  ran  off,  it  was  proper  to 
allow  prosecutor  to  give  his  opinion  that  it 


was  defendant  who  shot.  Williams  v.  State 
[Ala.]  43  S  720.  Testimony  as  to  photo- 
graphs taken  of  accused's  hand  held  ad- 
missible where  taken  with  his  consent,  and 
it  appeared  that  it  wasi  deformed  and 
marks  made  by  it  were  found  at  place  of 
homicide.  Powell  v.  State  [Tex.  Cr.  App.] 
18  Tex.  Ct.  Rep.  722,  99  SW  1005.  Testimony 
that  foot  prints  coming  to  and  going  from 
scene  of  crime  look  as  if  made  by  same 
person  is  admissible.  Porch  v.  State  [Tex. 
Cr.  App.]  17  Tex.  Ct.  Rep.  463,  99  SW  102. 
Where  proof  showed  a  conspiracy  to  mur- 
der, evidence  that  one  of  the  conspirators 
were  seen  driving  toward  the  scene  of  the 
murder  is  admissible.  Bull  v.  Com.,  29 
Ky.  L.  R.  949,  96  SW  817.  Where  proof 
sliowed  a  conspiracy  between  several  per- 
sons to  murder,  evidence  that  articles  found 
near  the  dead  body  were  property  of  one 
of  the  conspirators  is  admissible.  Id. 
Where  there  was  evidence  of  a  conspiracy 
between  defendant  and  another  to  murder 
defendant's  husband,  and  proof  that  de- 
fendant sent  money  to  the  other  and  told 
him  to  come  to  the  city  where  defendant 
lived,  testimony  by  such  third  person  as 
to  why  he  came  to  the  city  was  admissible. 
State  V.  Myers,  198  Mo.  225,  94  SW  237. 
Where  there  was  evidence  tending  to  show 
that  a  single  tree  had  been  used  to  strike 
blows  ■which  caused  death,  proof  tending 
to  connect  defendant  wnth  the  act  and  to 
sho^vv  where  the  single  tree  w-as  obtained 
was  admissible.  State  v.  Walker,  133  Iowa, 
489,  110  XW  925.  Accused  may  be  asked 
if  he  did  not  have  the  watcli  of  deceased 
in  his  possession,  and  contradicted  if  he 
denies  it.  State  v.  Kenny  [S.  C]  57  SE  859. 
A  witness  may  state  that  he  called  atten- 
tion to  fact  that  decedent  had  not  been 
searched,  and  when  searched  a  small 
pocket  knife  was  found  in  his  poc'^et. 
Waggoner  v.  State  [Tex.  Cr.  App.]  17  Tex. 
Ct.  Rep.  717,  98  SW  255.  Testimony  that 
witness  could  not  be  sure  whose  voice  he 
heard  but  that  it  was  mighty  like  defend- 
ant's is  not  opinion.     Id. 

Held  inadmissible:  Not  error  to  exclude 
testimony  that  defendant's  brother  offered 
his  own  horse  for  comparison  of  tracks 
with  those  found  near  the  scene  of  crime 
which  the  state  claimed  were  made  by 
defendant's  horse.  Sasser  v.  State  [Ga.] 
59  SE  255.  Evidence  that  defendant  said 
between  the  1st  and  15th  of  October  that 
he  must  hurry  and  go  to  meet  decedent 
"between  five  and  six"  has  no  tendency  to- 
prove  that  defendant  murdered  deceased 
on  3rd  of  following  November.  State  v. 
Francis,  199  Mo.  671,  98  SW  11.  Where  two 
persons  were  separately  indicted,  it  is  error 
to  permit  evidence  of  the  kind  of  hat  one 
wore  after  the  difficulty,  on  a  trial  of  the 
other.  Parnell  v.  State  [Tex.  Cr.  App.]  17 
Tex.  Ct.  Rep.  331,  98  SW  269.  Evidence  that 
accused  had  been  identified  as  a  man  wit- 
ness had  seen  passing  along  the  street 
shortly  after  the  killing  is  not  admissible 
where  accused  was  under  arrest  at  the 
time.  Ripley  v.  State  [Tex.  Cr.  App.]  19^ 
Tex.  Ct.  Rep.  49.  100  SW  943. 
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assault  or  homicide,  or  arising  naiii rally  therefrom,^  but  s\il)seqneiit  acts  or  declara- 


1.  Conversation  which  occurred  between 
the  parties  immediately  before  the  killing 
is  res  gestae.  Fleming  v.  State  [Ala.]  43 
P  219.  What  accused  did  immediaately  after 
killing  is  res  gestae.  Pate  v.  State  [Ala.] 
43  S  343.  Testimony  showing  defendant's 
conduct,  demeanor,  and  frame  of  mind  at 
time  held  improperly  refused  as  it  was  res 
gestae.  Young  v.  State  [Ala.]  43  S  100. 
Physician  may  testify  to  statements  made 
by  deceased  as  to  his  condition,  pain,  loca- 
tion and  nature  of  injuries  while  suffering 
therefrom.  Gregory  v.  State  [Ala.]  42  S 
829.  Where  it  was  shown  that  decedent 
fell  with  his  hand  in  his  bosom,  it  is  proper 
to  show  that  he  died  in  same  position. 
Bluett  V.  State  [Ala.]  44  S  84.  Evidence 
that  just  after  shooting  accused  said  he 
had  done  wrong,  in  response  to  statement 
of  another  that  he  had  made  a  mistake, 
held  admissible.  Fuller  v.  State,  127  Ga. 
47,  55  SE  1047.  Where  homicide  resulted 
from  statement  alleged  to  have  been  made 
by  accused  to  a  third  person  concerning 
wife  of  decedent,  what  such  third  person 
said  at  time  of  difficulty  resulting  in  the 
killing  is  res  gestae.  State  v.  Rutledge 
[Iowa]  113  NW  461.  Statements  made  by 
defendant  immediately  after  the  homicide 
that  he  had  killed  decedent  in  self-defense 
held  res  gestae.  Id.  Proof  that  witness 
gave  defendant  a  letter  from  deceased  a 
few  days  before  the  commission  of  the 
offense  held  admissible  in  prosecution  for 
murder  by  an  attempt  to  produce  an  abor- 
tion. Clark  V.  People,  224  111.  554,  79  NE 
941.  Declaration  by  accused  shortly  after 
killing  that  he  had  killed  deceased  "deader 
than  hell"  admissible.  Stacy  v.  Com.,  29 
Ky.  L.  R.  1242,  97  SW  39.  Declarations  of 
deceased  immediately  after  shooting  that 
they  had  killed  him  and  that  the  shots 
came  from  a  certain  place  held  res  gestae. 
Commonwealth  v.  Hargis,  30  Ky.  L>.  R.  510, 
99  SW  348.  Exclamations  of  son  of  deced- 
ent "don't  shoot  pap"  uttered  immediately 
before  the  shooting  is  part  of  res  gestae. 
Kennedy  v.  Com..  30  Ky.  L.  R.  1063,  100  SW 
242.  Nonexpert  can  testify  as  to  cause 
of  death  where  it  is  such  that  an  ordinary 
person  can  understand  and  testify  to. 
State  V.  Caron,  118  La.  349,  42  S  960.  Ex- 
clamations of  decedent  at  the  time  he  i.s 
shot  are  res  gestae,  also  what  transpired 
between  the  parties  as  basis  for  exclama- 
tion. State  V.  Lively.  119  La.  363,  44  S  128. 
Proof  of  what  occurred  at  accused's  home 
in  his  presence  two  hours  after  the  killing 
held  admissible.  People  v.  Tubbs,  147 
Mich.  1,  13  Det.  Leg.  N.  959,  110  NW  132. 
Declaration  of  third  person  mortally 
wounded  in  same  affray  that  defendant 
shot  him  and  deceased  held  admissible 
as  part  of  res  gestae.  State  v.  Williams, 
96  Minn.  351,  105  NW  265.  Where  two  par- 
ties attacked  and  stabbed  another,  all  acts 
occurring  at  the  time  are  res  gestae.  Mc- 
Coy V.  State  [Miss.]  44  S  814.  Proof  that 
defendant's  brother,  jointly  indicted,  had 
an  open  knife  during  the  affray,  and  that 
a  third  person  was  cut,  admissible  as  res 
ge.«tae.  Stale  v.  Woodward,  191  Mo.  617, 
90  SW  90.  All  that  occurred  at  the  time  of 
the  killing,  including  the  fact  that  accused 
at     the     lime    shot    anotiier    person,     is     res 


gestae.  State  v.  Cavin,  199  Mo.  154,  97  SW 
573.  On  prosecution  for  killing  of  a  prison 
guard  by  convicts  in  attempt  to  escape, 
evidence  of  killing  of  another  guard  at 
the  same  time  admissible  as  res  gestae. 
State  V.  Vaughn,  200  Mo.  23,  98  SW  2. 
Declaration  of  defendant's  son,  "Well,  it 
has  happened,"  after  learning  of  the  slioot- 
ing,  is  admissible.  State  v.  Edwards,  203  Mo. 
528,  102  SW  520.  Evidence  that  defendant 
was  intoxicated  at  the  time  and  had  an  al- 
tercation with  deceased  which  resulted  in  the 
shooting  held  admissible  as  res  gestae. 
Territory  v.  Price  [N.  M.]  91  P  733.  Evi- 
dence that  accused  was  intoxicated  half  an 
hour  before  the  homicide  and  of  a  conver- 
sation with  him  tending  to  show  intoxica- 
tion held  relevant.  State  v.  Rowell.  75  S. 
C.  494.  56  SE  23.  Proof  of  the  shooting  of 
a  child  by  defendant  while  shooting  de- 
ceased lield  admissible  as  a  part  of  the 
res  gestae.  Stevison  v.  State  [Tex.  Cr. 
App.]  89  SW  1072.  But  it  is  error  to  tell 
the  jury  tliat  that  evidence  may  be  consid- 
ered in  determining  wlietlier  defendant  was 
guilty  of  murder  in  shooting  deceased.  Id. 
Defendant  sliortly  after  killing  went  to  a 
pliysician  lo  liave  a  wound  on  Ills  arm  dressed, 
and  stated  to  the  physician  that  tlie  wound 
was  given  by  deceased  just  before  the  fatal 
shot  was  fired.  The  statement  was  held  ad- 
missible in  defendant's  favor.  Wakefield  v. 
State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  558, 
y4  SW  1046.  In  liomicide  case,  prooi  that 
deceased  said  15  or  20  minutes  after  diffi- 
culty, "What  a  pity!  tliey  killed  me  for 
nothing,"  was  admissible  as  res  gestae. 
Wilson  V.  State  [Tex.  Cr.  App.]  14  Tex.  Ct. 
Rep.  365,  90  SW  312.  Witness  having  tes- 
tified that  lie  was  wounded  in  same  affra.v 
in  which  deceased  was  killed,  by  defendant, 
held  proper  to  allow  witness  to  show  his 
scar  on  issue  of  manner  in  whicli  wound 
was  produced.  Alarcon  v.  State  [Tex.  Cr. 
App.]  14  Tex.  Ct.  Rep.  383,  90  SW  179.  It 
is  admissible  to  show  that  accused  and  his 
companions  committed  another  murder  im- 
mediately after  tiie  crime  in  question  was 
committed.  Campos  v.  State  [Tex.  Cr.  App.] 
16  Tex.  Ct.  Rep.  511,  95  SW  1042.  Where 
accused  killed  two  persons  at  same  time  and 
tlie  indictment  restricts  the  killing  to  one, 
evidence  as  to  killing  of  other  is  admissible 
as  res  gestae.  Campos  v.  State  [Tex.  Cr. 
App.]  17  Tex.  Ct.  Rep.  76,  97  SW  100.  The 
idea  of  concocted  story  being  precluded,  a 
statement  by  deceased  shortly  after  the 
shooting  "Why  did  he  do  it"  held  admissible. 
Moore  v.  State  [Tex.  Cr.  App.]  96  SW  321. 
Where  two  altercations  were  a  part  of  the 
same  affair,  evidence  of  the  former  is  admis- 
sible as  res  gestae.  McKinney  v.  State  [Tex. 
Cr.  App.]  16  Tex.  Ct.  Rep.  545,  96  SW  48. 
Conversation  between  accused  and  another 
immediately  after  killing  is  admissible.  Pratt 
V.  State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  599. 
96  SW  8.  Where  two  brothers  were  jointl.\- 
indicted  on  trial  of  one,  proof  that  they  were 
•standing  in  front  of  tho  store  talking  just 
hefure  the  killing  occurred  was  admissible. 
Wilson  V.  State  [Tex.  Cr.  App.]  14  Tex.  Ct. 
Rep.  365,  90  SW  312.  Evidence  that  at  the 
time  of  killing  accused  shot  another  person 
is  res  gestae.  Menefee  v.  State  [Tex.  Cr. 
j  App.]   17  Tlx.  Ct.  Rep.  296,  97  SW  486.     Evi- 
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lions  of  the  parties  or  others  are  usually  inadmissible.^     Threats  by  accused  against 
deceased  may  be  shown,^  but  threats  against  others  are  usually  inadmissible.*     Proof 


dence  of  conversation  between  deceased  and 
accused  just  prior  to  the  homicide  and  what 
transpired  between  them  is  res  Kcstae. 
Wag-goner  v.  State  [Tex.  Civ.  App.]  17  Tex. 
Ct.  Rep.  717,  98  SW  255.  Where  accused 
shot  two  persons  at  same  time,  evidence  as 
to  killing-  of  the  otlier  is  res  gestae.  Nelson 
V.  State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  140, 
101  SW  1012.  Evidence  of  conversation  be- 
tween deceased  and  accused  sliortly  prior  to 
killing:  admissible  as  res  srestae.  Labile  v. 
State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  125. 
,101  SW  1008.  Statements  made  by  decedent 
immediately  after  beins"  shot  relative  to  the 
shooting  are  res  gestae.  Bice  v.  State  [Tex. 
Cr.  App.]  19  Tex.  Ct.  Rep.  61.  100  SW  949. 
Evidence  of  circumstances  Immediately  pre- 
ceding shooting  of  decedent,  a  peace  officer, 
held  admissible  a.s  res  gestae.  Hull  v.  State 
[Tex.  Cr.  App.]  18  Tex.  Ct.  Rep.  772,  100 
SW  403.  In  a  prosecution  for  homicide  com- 
mitted pursuant  to  a  conspiracy  between 
defendant,  a  minor,  and  his  father  and 
motlier  with  whom  he  lived,,  to  resist  tlie 
execution  of  a  writ  of  possession,  testimony 
is  admissible  of  tlie  salient  facts  attendiiig 
service  of  first  writ  of  possession  and  mat- 
ter even  antedating  that  and  amicable  dis- 
position of  the  writ  disseissees,  especially 
where  defendant  introduced  evidence  to  show^ 
previous  trouble  between  the  disseissees  and 
his  parents.  Smitli  v.  State  [Tex.  Cr.  App.] 
13  Tex.  Ct.  Rep.  939,  89  SW  817.  Conversa- 
tions had  at  the  time  of  the  homicide  be- 
tween defendant's  father  and  the  persons 
attempting  to  dispossess  them,  showing 
that  the  latter  were  officers  and  were  seeking 
to  execute  tlie  writ,  admissible  as  being  part 
of  the  res  gestae,  especially  where  defend- 
ant saw  them,  had  reason  to  know  they 
were  officers,  and  did  not  himself  give  the 
deceased  an  opportunity  to  state  his  mission. 
Id.  It  is  admissible  to  show  that  just  be- 
fore the  homicide  defendant  approached 
witness  and  decedent  and  stated  that  he  de- 
sired to  see  decedent  alone,  and  upon  witness 
saying  she  would  withdraw  decedent  asked 
her  not  to.  Vaughn  v.  State  [Tex.  Cr.  App.] 
19    Tex.    Ct.    Rep.    96,   101    SW   4-45. 

2.  Statement  by  defendant  some  hours 
after  shooting  that  his  gun  was  loaded  and 
he  intended  to  shoot  until  it  melted  if  they 
did  not  quit  running  over  him,  not  referring 
to  any  particular  person,  not  res  gestae. 
Deal  v.  State  [Ark.]  100  SW  75.  Statement 
made  by  defendant  after  the  killing  not  res 
gestae  where  it  does  not  appear  how  soon 
after  nor  where  it  was  made.  Mitchell  v. 
State  [Ark.]  101  SW  763.  Declarations  of 
relatives  after  the  homicide  not  admissible 
to  show  state  of  feeling.  Declaration  of 
mother  of  deceased  that  she  was  surprised 
that  her  son  did  not  kill  defendant.  Bund- 
rick  V.  State,  125  Ga.  753,  54  SE  683.  State- 
ments of  deceased  three  days  after  aftray, 
not  shown  to  be  dying  declaration,  held 
inadmissible.  State  v.  Barber  [Idaho]  88  P 
418.  Evidence  of  statements  made  by  de- 
ceased 15  minutes  after  difficulty  to  attend- 
ing physician  not  res  gestae.  State  v. 
Birks.  199  Mo.  263,  97  SW  578.  Declarations 
of  defendant  as  to  why  he  shot  decedent  not 
being  res  gestae  are  not  admissible.  State 
V.    Long,    201    Mo.    664,    100    SW    587.     Where 


deceased  was  shot  in  one  saloon  and  fled 
to  another  and  shortly  after  his  arrival 
there  made  statements  to  officers  as  to  the 
.'^hooting,  they  were  not  res  gestae.  State 
V.  Kelleher,  201  Mo.  614,  100  SW  470.  State- 
ment of  accused  "I  told  you  I  would  come 
to  you"  made  to  sheriff  some  time  after 
the  killing  and  after  defendant's  arrest  by 
constable  not  admissible  as  res  g-estae  be- 
cause too  remote  and  not  relating  to  the 
111  micide.      Fuller    v.    State     [Tex.    Cr.    App.] 

16  Tex.  Ct.  Rep.  413.  95  SW  541.  Declara- 
tion of  bystander  that  deceased  snapped 
his  pistol  at  accused  and  that  accused 
grabbed  his  gun  from  the  bystander  and 
shot  decedent  not  admissible  as  res  gestae. 
Casey  v.  State  [Tex.  Cr.  App.]  17  Tex.  Ct. 
Rep.  169,  97  SW  496.  Evidence  of  conduct 
and  statements  of  t^vo  persons  separately 
indicted  with  defendant  which  occured  in  his 
absence  a  long  time  after  the  killing  is  not 
admissible.     Parnell  v.   State    [Tex.  Cr.  App.] 

17  Tex.  Ct.  Rep.  331,  98  SW  2'69.  Declara- 
tion by  one  conspirator  made  after  he  had 
withdrawn  from  the  difficulty  and  was  in  no 
manner  aiding  it  held  inadmissible.  People 
v.    Smith    [Cal.]    91    P    511. 

3.  Threats  by  accused  to  kill  decedent 
are  admissible.  Bluett  v.  State  [Ala.]  44 
S  84.  In  prosecution  for  assault  with  in- 
tent to  commit  murder,  evidence  that  ac- 
cused said  he  was  going  to  shoot  deceased, 
tliat  he  told  another  he  was  going  to  kill 
deceased's  whole  family,  and  that  he  pos- 
sessed a  pistol  before  the  assault,  was  ad- 
missible. Esterline  v.  State  [Md.]  66  A  269. 
State  may  prove  threats  of  defendant  to  kill 
deceased.  Heninburg  v.  State  [Ala.]  43  S 
9.''9.  Statement  of  defendant  in  nature  of 
threat  toward  decedent  held  admissible. 
Owen  V.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.  974,  105  SW  513.  Threat  held  suf- 
ficiently shown  to  have  been  directed  at 
deceased  to  be  adniissible,  where  defendant  • 
approached  her  with  drawn  knife  and  re- 
turned and  remarked  that  he  was  going  to 
start  something.  and  shortly  afterward 
stabbed  decedent.  Armstrong  v.  State  [Tex. 
Cr.  App.]  17  Tex.  Ct.  Rep.  812,  98  SW  844. 
Evidence  of  threats  is  admissible.  Manning 
V.  State  [Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  388, 
98  SW  251.  If  there  is  sufficient  evidence 
of  the  corpus  delicti  to  make  it  a  question 
for  the  jury,  threats  of  defendant  are  ad- 
missible. Parham  v.  State,  147  Ala.  57,  42 
S  1.  Threats  by  defendant  against  deceased 
a  week  before  homicide  admissible.  Id.  Where 
homicide  occurred  while  a  writ  of  possession 
\^'as  being  executed  by  deceased  and  an  of- 
ficer, proof  that  defendant  had  said  a  year 
before  that  he  would  not  give  up  possession 
and  would  die  before  surrendering  if  they 
sought  to  eject  him  was  admissible.  Wil- 
liams V.  State,  147  Ala.  10,  41  S  992.  Upon 
trial  of  a  person,  threats  by  a  third  person 
against  deceased  may  be  proved  if  accom- 
panied by  proof  connecting  such  person 
with  the  crime.  State  v.  Cremeans  [W. 
Va.]  57  SE  405.  Previous  threats  by  de- 
fendant admissible  though  not  directly  con- 
nected with  the  killing.  Franklin  v.  State 
[Ala.]  39  S  979.  Evidence  as  to  time  when 
such  threats  were  made  is  admissible  though 
not    exact.     Bluett   v.    State    [Ala.]    44   S    81. 
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of  prior  difficulties  between  the  parties  is  admissible,'  but  the  details  of  such  dif- 
ficulties may  not  be  shown.®  The  defendant  ma}-  show  his  previous  good  reputa- 
tion '  by  proper  evidence,^  and  when  he  places  it  in  issue  the  state  may  attack  it,®  but 
proof  of  particular  acts  or  offenses  is  usually  excluded.^"     In  Texas,  where  insults 


Proof  of  defendant's  reckless  disregard  and 
drunken  bravado  just  before  homicide  held 
admissible.  McLin  v.  State  [Tex.  Cr.  App.] 
14  Tex.  Ct.  Rep.  881.  90  SW  1107.  Threats 
by  deceased  and  defendant  could  not  be 
proved  by  witness  who  could  not  tell  which 
party  had  made  certain  threats.  State  v. 
Blee,  133  Iowa,  72-5,  111  NW  19.  Proof  that 
defendant  said  there  would  be  trouble  some 
day  at  the  place  in  question  held  not  proof 
of  a  threat.  Wright  v.  State  [Ala.]  42  S 
745. 

4.  Threats  to  kill  another  person  for 
cause  for  which  decedent  was  killed  not  ad- 
missible. McCorquodale  v.  State  [Tex.  Cr. 
App.]  17  Tex.  Ct.  Rep.  759,  98  SW  879. 
Threats  by  defendant  having  no  reference 
to  decea.«!td  or  any  member  of  his  family 
held  inadmissible.  George  v.  State,  145  Ala. 
41,    40    S    961. 

5.  Evidence  of  altercations  10  years  pre- 
vious are  admissible;  remoteness  goes  only 
to  weight.  State  v.  Schuyler  [N.  J.  Err.  & 
App.]  68  A  56.  Proof  of  a  difficulty  between 
defendant  and  deceased  three  days  before  the 
killing  held  admissible  to  relations  between 
them.  State  v.  Fielding  [Iowa]  112  NW  539. 
Where  decedent  came  into  a  saloon  where 
accused  was  and  stated  that  he  was  looking 
for  trouble,  and  that  defendant  became  agi- 
tated and  commenced  shooting,  and  it  ap- 
peared that  decedent  held  a  knife  at  tiie 
time,  held  proper  to  admit  evidence  that 
decedent  had  previously  assaulted  accused 
and  that  accused  avoided  him  whenever  he 
could.  White  v.  Com.  [Ky.]  102  SW  298, 
1199.  In  prosecution  for  murder,  where 
sirlf-defense  is  the  defense,  proof  of  the  fact 
of   a  former   affray,   and   who   had   been   the 

4  aggressor  therein,  w^as  admissible,  but  not 
the  details  of  such  former  difficulty.  State 
V.  Blee.  133  Iowa.  725,  111  NW  19.  The  fact 
of  former  difficulties  between  deceased  and 
accused  is  admissible  but  not  the  details  of 
such  difficulties.  State  v.  Birks,  19  9  Mo. 
2i''o.  97  SW^  578.  AVhether  foundation  has 
been  laid  for  introduction  of  proof  of  former 
difficulties  between  accused  and  deceased 
by  proof  of  any  overt  act  on  the  part  of 
accused  held  a  question  for  the  trial  court's 
discretion.  State  v.  Craft,  118  La.  117,  42 
S    718. 

Contra:  Evidence  as  to  prior  difficulties 
properly  excluded.  Bluett  v.  State  [Ala.] 
44  S  84.  Evidence  of  prior  difficulty  held 
not  admissible.  State  v.  Rutledge  [Iowa] 
113  NW  461.  Proof  of  prior  difficulties  and 
an  attempt  by  deceased  on  life  of  defendant 
is  admissible  to  show  motive  and  malice. 
State  V.  Clark,  119  La.  733,  44  S  449. 

e.  Details  of  prior  difficulty  at  different 
time  and  place  not  admissible.  Fleming  v. 
State  [Ala.]  43  S  219.  Particulars  of  prior 
difficulty  not  admissible.  McCoy  v.  State 
[Miss.]  44  S  814.  Accused  may  not  testify 
as  to  particulars  of  previous  difficulty  with 
decedent.     Logan  v.    State    [Ala.]    43  S  10. 

7.  The  good  reputation  of  the  accused 
relative  to  traits  of  character  involved  is 
to    be    considered    by    the    jury.     People    v. 


Van  Gaasbeck  [N.  T.]  82  NE  718.  Evidence 
that  accused  enjoyed  a  good  reputation  for 
peaceableness  is  admissible.  Id.  On  prose- 
cution of  peace  officer  for  negligent  homi- 
cide, general  reputation  as  cautious  and 
prudent  man  Is  admissible.  Saye  v.  State 
[Tex.  Cr.  App.]  99  SW  551.  Where  self- 
defense  is  asserted,  accused  may  show  his 
character  as  a  peaceable  man.  State  v.  Rut- 
ledge  [Iowa]  113  NW  461.  There  being  evi- 
dence that  defendant  acted  in  self-defense, 
it  was  proper  to  exclude  evidence  of  de- 
fendant's character  for  peace  and  quiet 
without  accompanying  evidence  to  show 
that  deceased  was  a  violent  and  dangerous 
man.  Tribble  V.  State,  145  Ala.  23,  40  S 
938. 

8.  Defendant  may  show  his  general  char- 
acter and  reputation  as  a  peaceable  and  law 
abiding  man,  and  negative  testimony  by 
witnesses  having  required  knowledge  of  him 
tliat  they  liave  never  heard  his  character 
for  peaceableness  questioned  is  competent. 
State  v.  Cremeans  [W.  Va.]  57  SE  405. 
Error  to  exclude  evidence  of  the  general 
rc)iutation  of  defendant  as  a  peaceable  law 
abiding  citizen  in  the  neighborhood  for  20 
years  or  more,  and  up  to  from  2  to  4  years 
of  the  time  of  the  killing,  even  though  proof 
of  reputation  2  or  4  years  preceding  was  ad- 
mitted. This  evidence  is  not  so  remote  as 
to    have    no   probative    value.     State    v.    Sim- 

•lons,  74  Kan.  799.  SS  P  57.  Proof  of  defend- 
ant's peaceable  and  quiet  disposition  in  a 
town  where  he  lived  for  many  years  before 
moving  to  the  town  where  the  homicide  oc- 
curred four  or  five  years  before  held  admis- 
sible. People  V.  Van  Gaasbeck,  118  App.  Div. 
511,  103  NYS  249.  In  assault  with  intent  to 
kill,  evidence  that  accused  had  a  pistol  on 
his  person  at  the  time  is  admissible  as 
shov.'ing  his  character.  State  v.  Spaugh,  199 
Mo.  147.  97  SW  901.  Character  evidence 
must  be  limited  to  the  witness'  knowledge 
of  defendant's  reputation  and  cannot  be  ad- 
■Ihat  they  have  never  heard  his  cliaracter 
solely  from  personal  knowledge  and  obser- 
vation by  witness.  People  v.  Van  Gaasbeck 
[N.  Y.]  82  NE  718.  Testimony  that  witness 
never  heard  anything  against  the  charac- 
ter of  the  accused  is  admissible.  Id.  Wit- 
ness cannot  testify  merely  of  his  personal 
knowledge  of  another's  unworthiness  aside 
from  his  general  reputation.  Hughes  v. 
State  [Ala.]  44  S  694.  Testimony  that  de- 
fendant must  have  been  a  pretty  good  man 
to  belong  to  the  lodge  he  did  properly  re- 
fused. Vaughn  v.  State  [Tex.  Cr.  App.]  19 
Tex.   Ct.    Rep.    96,    101    SW   4  45. 

9.  Where  accused  puts  his  character  for 
peace  and  quietude  in  issue,  it  is  open  to 
attack  by  state.  Weaver  v.  State  [Aik.  |  lUJ 
SW    713. 

10.  Evidence  of  a  burglary  committed  by 
defendant  four  years  prior  to  the  crime  is 
inadmissible  for  remoteness.  Common- 
wealth V.  Parsons  [Mass.]  81  NE  291.  Evi- 
dence that  defendant  had  committed  crime 
of  sodomy  is  not  admissible.  State  v.  Haz- 
lett  [N.  D.]   113  NW  374.     Character  witness 
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to  a  female  relative  are  relied  upon  as  justification;  the  character  of  the  female  is 
in  issue  but  cannot  be  attacked  by  proof  of  specific  acts.^^  Incriminating  acts  or 
declarations  of  accused  ma_y  be  shown,^^  including  declarations  and  admissions 
against  interest.^^  Eeal  or  demonstrative  evidence,  such  as  the  weapon  or  other 
means  of  injury  or  death,"  the  wound  or  scar  of  the  person  killed  or  injured,i^  cloth- 
ing worn  by  deceased  ^^  or  accused,"  photographs  and  maps,!^  is  competent  when 
properly  and  adequately  identified  and  connected  with  the  crime  or  with  accused.'^ 


could  not  testify  that  after  the  homicide 
he  heard  reports  that  accused  ha-I  run  liis 
stepfather  away  from  home  and  threatened 
to  Itill  his  school  teacher.  Powers  v.  State, 
117  Tenn.  3fi3,  97  SW  815.  Evidence  of  prior 
offenses  showing  moral  turpitude  is  admis- 
sible. Sue  V.  State  [Tex.  Cr.  App.]  20  Tex. 
Ct.  Rep.  128,  105  SW  804.  Evidence  of  prior 
murder  and   rape.     Id. 

11.  Evidence  of  specific  ^cts  of  adultery 
not  adniissible  under  Pen.  Code,  art.  704, 
providing  that  where  it  is  sought  to  reduce 
homicide  to  man.slaugliter  because  of  insults 
to  female  relative  general  character  of  fe- 
male may  be  proved.  Jones  v.  State  [Tex. 
Cr.  App.]   19  Tex.  Ct.  Rep.  172,  101  SW  993. 

12.  Where  evidence  was  all  circumstan- 
tial and  it  appeared  that  decedent  had  been 
in  a  certain  bawdy  house  several  times 
during  day  of  his  death,  evidence  that  some 
of  the  women  left  the  house  next  day  and 
that  parties  who  were  in  the  house  left  the 
state  next  day  is  admissible.  Haywood  v. 
State  [Miss.]  43  S  614.  Flight  of  accused 
after  crime  and  resistence  of  arrest  is  ad- 
missible. State  v.  Spaugh,  200  Mo.  571,  98 
SW  55.  Evidence  that  as  accused  was  escap- 
ing shortly  after  homicide  he  shot  at  a  per- 
son approaching  him  and  whom  he  suspected 
was  pursuing  him  is  admissible.  Id.  In 
trial  of  wife  for  murder  of  husband,  it  may 
be  shown  that  she  did  not  attend  the  fu- 
neral. State  v.  Myers,  198  Mo.  225.  94  SW 
237.  Acts  and  conduct  of  accused  after 
homicide  may  be  shown  though  not  a  part 
of  the  res  gestae.  State  v.  Hogan,  117  La. 
863,  42  S  352.  Not  admissible  to  show  that 
defendant  surrendered  to  sheriff  where  there 
was  no  proof  of  flight.  Brown  v.  State 
[Ala.]    43    S    194. 

13.  Statements  made  in  presence  of  ac- 
cused, who  remains  silent,  are  admissible  if 
by  ^'uch  silence  hp  as.sented  to  the  truth. 
O'Hearn  v.  State  [Neb.]  113  NW  130.  State- 
ments by  deceased  in  presence  of  accused 
who  was  then  under  arrest  for  the  crime 
not.  admissible.  State  v.  Kellelier.  201  Mo. 
614i,  100  SW  470.  Testimony  of  a  witness  as 
to  what  he  heard  of  a  conversation  between 
defendant  and  another  shortly  before  the 
difficulty  is  admissible  though  the  ^vitness 
did  not  hear  all  that  was  said.  Woodward 
V.  State  [Tex.  Cr.  App.]  17  Tex.  Ct.  Rep. 
128,  97  SV/  499.  Prosecution  may  show  by 
other  witnesses  conversation  between  de- 
fendant and  another  party  for  the  purpose 
of  showing  admissions  against  interest. 
Loudenback   v.   Territorj'   [Okl.]    91   P  1030. 

14.  Where  fatal  wound  was  produced  with 
a  knife,  it  was  proper  to  allow  a  knife  found 
near  scene  of  homicide  to  be  introduced  and 
identified  and  to  prove  its  width  and  length. 
Alarcon  v.  State  [Tex.  Cr.  App.]  14  Tex.  Ct! 
Rep.  383,  90  SW  179.  On  trial  for  assault 
with  intent  to  commit  murder,  it  is  proper 
to  exhibit  to  the  jury  the  weapon  with  which 


assault  is  alleged  to  have  been  made,  and 
to  identify  it  as  the  weapon  used.  Jackson 
V.  State  [Tex.  Cr.  App.]  90  SW  34.  Gun 
held  admissible  where  there  was  evidence 
that  it  was  the  one  used.  Clefford  v.  People, 
229  111.  633.  82  NE  343.  Where  decedent  died 
from  a  pistol  wound,  bullet  found  in  his 
body  is  admissible.  Moss  v.  State  [Ala.]  44 
S  598.  Where  homicide  was  committed  with 
blunt  instrument,  hammer  stained  with  blood 
found  near  the  scene  of  crime  held  admis- 
sible. People  V.  Bonier  [N.  Y.]  81  NE  949. 
Where  there  is  an  issue  as  to  the  deadly 
character  of  weapon,  the  instrument  may 
be  considered  in  judging  intent.  Hardin  v. 
State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  231, 
103  SW  401.  Jack  knife  taken  from  pocket 
of  deceased  after  shooting  and  identified  as 
one  decedent  had  in  his  hand  a  few  minutes 
before  the  crime  is  admissible  as  against  ob- 
jection that  it  was  not  shown  that  he  might 
not  have  had  some  other  weapon.  Watson 
v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  995, 
105  SW  509.  Bullets  of  same  caliber  as  de- 
fendant's pistol  found  at  scene  of  crime  100 
days  after  killing  admissible.  Hickey  v. 
State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  142, 
102  SW  417.  Pistol  cartridges  and  shells 
used  at   killing  admissible.     Id. 

15.  Scar  of  wound  inflicted  by  stabbing 
may  be  exhibited  in  assault  with  intent  to 
kill.  Mayes  v  State  [Tex.  Cr.  App.]  IS  Tex. 
Ct.  Rep.  966,  100  SW  386.  Not  error  to  re- 
fuse to  require  sheriff  to  produce  decedent's 
skull  on  an  issue  as  to  whether  he  was 
killed  by  44  caliljer  bullet,  where  physicians 
were  present  who  had  dissected  the  skull. 
Moss  V.  State  [Ala.]  44  S  598.  Condition  and 
character  of  wounds  of  person  assaulted 
may  be  shown  in  prosecution  for  assault 
with  intent  to  kill.  Wright  v.  State  [Ala.] 
42  S  745. 

16.  Clothing  worn  by  deceased  at  time 
of  killing  held  admissible  when  shown  to  be 
in  same  condition  at  time  of  trial.  State 
V.  Craft,  118  La,  117,  42  S  718.  Clothing  of 
deceased  sho\ving  cuts  made  by  knife  used 
held  admissible.  Adams  v.  State  [Tex.  Cr. 
App.]  15  Tex.  Ct.  Rep.  685,  93  SW  116. 
Clothes  worn  by  decedent  at  time  properly 
admitted.  Pate  v.  State  [Ala.]  43  S  343. 
Clothing  worn  by  decedent  at  time  he  was 
?hot  is  admissible.  Sue  v.  State  [T-^x.  Cr. 
App.]  20  Tex.  Ct.  Rep.  128,  105  SW  804. 
Undershirt  worn  by  decedent  at  time  show- 
ing where  he  Tvas  shot  admissible  though  it 
has  been  washed  in  meantime.  Clark  v.  State 
[Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  199,  102  SW 
1136. 

17.  Where  it  appeared  that  on  night  of 
homicide  accused  was  wearing  an  overcoat, 
and  an  overcoat  with  blood  stains  on  it  was 
found  after  the  homicide,  it  was  held  proper 
I  ■  admit  it.  Ozark  v.  State  [Tex.  Cr.  App.] 
19   Tex.   Ct.    Rep.    69,   100    SW   927. 

18.  Map  of  scene  of  crime  held  admissible. 


1664 


HOMICIDE  S  :B. 


9  Cur.  Law, 


The  competency  of  confessions  and  of  acts  and  declarations  of  conspiraiDrs  is 
treated  elsewhere.-" 

A  few  decisions  as  to  wJiat  constitutes  harmless  and  prejudicial  error  in  the  ad- 
mission or  exclusion  of  evidence  are  referred  to  in  the  note,-^  the  subject  being  more 
fully  treated  elsewhere. -- 

Justi'ficai'ion.^'^^^'^-'^- ^^^ — On  the  issue  of  self-defense,  evidence  tending  to 
to  show  the  relative  size,  strength,  and  physical  condition  of  the  parties,-"  and 
whether  they  were  armed,-*  is  admissible.  Unless  it  appears  that  accused  was  the 
aggressor,^^  threats  by  deceased,  communicated  to  defendant,  may  be  shown.-^    Un- 


State  V.  Reming-ton  [Or.]  91  P  473.  Photo- 
graph of  scene  of  homicide  held  admissible. 
People  V.   Grill    [Cal.]    91   P    515. 

19.  Shoe  properly  Identified  as  that  of 
accused  so  that  evidence  regarding  it  tend- 
ing to  connect  accused  with  crime  was  ad- 
missible. Du  Bose  V.  State  [Ala.]  42  S  862. 
Witness  identified  a  tie  with  blood  on  it, 
found  near  the  place  of  the  homicide,  as  one 
defendant  had  worn  just  prior  to  killing. 
Held  proper  to  permit  him  to  testify  that 
tie  exhibited  looked  like  the  one  owned  and 
worn  by  defendant.  Turner  v.  State  [Tex. 
Cr.  App.]  14  Tex.  Ct.  Rep.  35,  89  SW  975. 
There  being  evidence  that  defendant  had 
been  seen  where  there  were  certain  tracks, 
held  proper  to  allow  state  to  show  that  shoes 
exhibited  to  witness  ■would  make  tracks 
like  those  seen.  Id.  Photograph  of  scene 
of  killing  not  taken  under  conditions  exist- 
ing at  time  of  killing  not  admissible.  New- 
comb  V.  State  [Tex.  Cr.  App.]  95  SW  1048. 
Articles  found  in  defendant's  house  corres- 
ponding to  similar  articles  seen  at  scene  of 
homicide  held  admissible.  Turner  v.  State 
[Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  35,  89  SW 
975.  Where  killing  occurred  during  diffi- 
culty over  alleged  ballot  stuffing  in  a  po- 
litical club  election,  it  was  proper  to  admit 
a  bunch  of  ballots  claimed  to  have  been 
forced  into  the  box  by  a  certain  party  who 
denied  the  act.  Roberts  v.  People,  226  111. 
296,  SO  NE  776.  There  was  evidence  that  de- 
ceased had  a  pistol  at  the  time  of  his  death 
which  he  kept  in  a  box  which  had  a  picture 
of  the  pistol  on  the  outside,  also  that  de- 
fendant had  a  similar  pistol  in  his  posses- 
sion. Box,  properly  identified,  was  admis- 
sible.    Shelton  v.  State,  144  Ala.  106,  42  S  30. 

20.  See  Indictment  and  Prosecution,  8  C. 
L.    1S9. 

21.  Where  it  appeared  that  just  prior  to 
his  death  decedent  was  intoxicated  and  in 
a  stupor,  evidence  that  he  had  unsuccess- 
fully attempted  to  purchase  n^orphine  on 
night  of  crime  was  not  prejudicial  to  ac- 
cused. Ozark  v.  State  [Tex.  Cr.  App.]  19 
Tex.  Ct.  Rep.  69,  lOO  SW  927.  Not  reversible 
error  that  evidence  by  the  state  tending  to 
show  that  defendant  shot  a  different  person 
from  the  one  he  was  charged  with  killing  by 
the  indictment.  State  v.  Cavln,  199  Mo.  154, 
97  SW  573.  Admission  of  indictment  against 
deceased,  found  before  the  killing,  charging 
him  with  assault  on  accused,  is  harmless 
where  the  facts  forming  basis  of  indictment 
were  shown.  Moore  v.  State  [Tex.  Cr. 
App.]  96  SW  321.  Where  theory  of  accused 
was  that  deceased  was  killed  by  a  horse, 
testimony  that  there  was  a  struggle  betwee.i 
deceased  and  the  horse  was  harmless.  Gab- 
ler  v.  State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep. 
«20,    95    SW    521.     Admission    of    statements 


made  by  defendant  on  day  preceding  homi- 
cide that  he  was  going  to  kill  a  man  that 
day  and  had  a  pistol  held  prejudicial.  Wash- 
ington V.  State  [Ark.]  103  SW  617.  Admis- 
sion of  statement  by  decedent  too  indefinite 
to  constitute  threat  not  prejudicial  to  ac- 
cused.    Newton    \f.    Com.    [Ky.]    102    S"^'    264. 

22.  See  Harmless  and  Prejudicial  Error, 
9  C.  L.  1563;  Indictment  and  Prosecution,  8 
C.    L.    189. 

23.  Where  self-defense  is  asserted,  de- 
fendant may  show  tliat  decedent  was  a 
strong  man  and  resorted  to  use  of  weapons. 
State  V.  Rutledge  [Iowa]  113  NW  461. 
Where  accused  claimed  that  deceased  was 
trying  to  get  a  pistol  out  of  a  drawer  and 
that  he  seized  him  to  prevent  him  from  doing 
so,  evidence  of  the  relative  strength  of  the 
parties  is  admissible.  Newcomb  v.  State 
[Tex.  Cr.  App.]  95  SW  1048.  Testimony  that 
decedent  was  a  large  strong  man  and  de- 
fendant a  small  cripple  is  admissible  to  show 
whether  defendant  had  reasonable  ground 
to  fear  attack  by  decedent.  Humber  v. 
Com.  [Ky.]  102  SW  1179.  On  an  issue  of 
self-defense,  defendant  may  show  that  he 
was  smaller  and  weaker  tlian  deceased  and 
was  sick.  People  v.  Smith  [Cal.]  91  P  511. 
Relative  size  and  physical  condition  of  de- 
ceased as  well  as  of  defendant  may  ordi- 
narily be  shown  by  testimony  of  facts.  State 
V.   Barber    [Idaho]    88   P   418. 

24.  Where  state  claimed  decedent  was 
not  armed  and  accused  claimed  he  was 
armed  with  a  small  pistol,  proof  of  a  state- 
ment by  decedent  to  witness  as  to  what  he 
did  with  a  large  pistol  was  inadmissible. 
Lee  V.  State,  78  Ark.  77,  93  SW  754.  Where 
self-defense  is  asserted,  it  is  error  to  refuse 
to  permit  defendant  to  prove  that  he  had 
seen  a  pistol  on  person  of  decedent  a  day 
or  two  before  the  tragedy.  Kennedy  v. 
Com.  [Ky.]  102  SW  863.  Evidence  as  to 
how  often  decedent  had  been  seen  with  a 
pistol  not  admissible.  Bluett  v.  State  [Ala.] 
44  S  84. 

25.  Threats  properly  excluded  where  de- 
fendant w^as  aggressor.  Fleming  v.  State 
[Ala.]  43  S  219.  Threats  are  not  admissible 
on  issue  of  self-defense  where  it  is  sliown 
tliat  decede.1t  was  not  tlie  aggressor.  Black 
V.  State  [Ark.]  104  SW  110  4.  Uncommuni- 
cated  threats  not  admis.sible  wiiere  there 
was  no  evidence  that  parties  wlio  made  the 
tlireats  assaulted  defendant  and  the  trial 
coiirt  was  not  advised  that  self-defense  would 
be  interposed.  Sue  v.  State  [Tex.  Cr.  App.] 
20  Tex.  Ct.  Rep.  128,  105  SW  8>04.  Unless 
there  was  an  attack  by  deceased,  his  pre- 
vious threats  against  defendant  are  inad- 
missible. Evidence  held  to  .show  no  attack. 
Guy  V.  State.  37  Ind.  App.  691,  77  NE  855. 
Proof    of    threats    by    deceased    inadmissible 
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communicated  threats  are  also  held  admissible  in  some  jurisdictions,^'  but  in  others 
uncommunicated  threats  are  admissible  only  to  show  which  party  was  the  aggres- 
sor.28  The  character  or  general  reputation  of  deceased  is  in  issue  only  when  at- 
tacked by  accused  ~^  to  support  his  plea  of  self-defense.^^    Character  must  be  proved 


"Where  evidence  showed  that  defendant 
brought  on  the  difficulty.  Skipper  v.  State, 
144    Ala.    100,    42    S    43. 

2fi.  Threats  by  deceased  communicated  to 
defendant  held  admissible  to  explain  de- 
fendant's mental  attitude  and  possession  of 
wtapon.  State  v.  Clifford,  59  TV^.  Va.  1,  52 
SE  981.  T^'here  accused  set  up  defense  of 
himself  and  of  another  as  an  excuse,  proof 
of  threats  by  decedent  against  such  other, 
and  that  such  tlireats  were  communicated  to 
defendant,  was  admissible.  State  v.  Hen- 
nessy  [Nev.]  90  P  221.  Threats  by  decedent 
ag'ainst  defendant  are  admissible.  Burton  v. 
State  [Ark.]  102  SW  362.  Threats  made  by 
decedent  against  accused  a  week  or  two 
before  the  killing  are  admissible.  State  v. 
King-,  203  Mo.  560,  102  SW  515.  Communi- 
cated threats  of  decedent  to  kill  accused  are 
admissible.     Bluett  v.  State  [Ala.]  44  S  84. 

27.  Uncommunicated  threats  are  admis- 
sible ^vhere  tliere  is  any  evidence  of  self- 
defense.  AVarford  v.  People  [Colo.]  92  P 
24.  Uncommunicated  threats  are  admissible 
to  show  decedent's  mind  before  killing  and 
to  sliow  who  was  aggressor.  Commonwealth 
V.  Thomas  [Ky.]  104  SW  326.  On  an  issue 
of  self-defense,  uncommunicated  threats  are 
admissible.  Neathery  v.  People,  227  111.  110, 
81  NB  16.  Where  self-defense  is  asserted, 
threats  of  decedent  to  kill  defendant  the  first 
time  they  met,  made  an  hour  before  the 
killing,  are  admissible  though  not  communi- 
cated to  defendant.  State  v.  Jackman  [Nev.] 
91  P  143.  Where  charge  was  manslaughter, 
and  defense  was  self-defense,  and  it  ap- 
peared from  the  evidence  that  defendant  and 
deceased  were  in  actual  collision  at  the 
time  of  the  killing,  previous  threats  by 
deceased  against  defendant  were  competent 
though  not  communicated  to  defendant. 
State  V.  Scaduto  [X.  J.  Law]  65  A  9'08.  Un- 
communicated threats  are  admissible  as 
throwing  liglit  on  decedent's  acts  at  time  of 
killing.  State  v.  Edwards,  203  Mo.  528,  102 
SW  520.  Where  there  Was  evidence  of  a 
conspiracy  by  accused  and  others  in  pursu- 
ance of  which  the  difficulty  arose,  threats  by 
conspirators  were  relevant.  State  v.  Clif- 
ford, 59  T\^  Va.  1,  52  SE  981.  Proof  of  un- 
communicated threats  is  admissible  to  show 
ill  will  of  decedent  toward  accused.  Newton 
V.  Com.   [Ky.]    102  SW  264. 

Held  inadmisssible:  Evidence  that  on  day 
of  homicide  deceased  exhibited  a  pistol  and 
said  it  was  loaded  for  a  certain  person  other 
than  accused  "or  anybody  else"  is  not  ad- 
missible. Barbee  v.  State  [Tex.  Cr.  App.] 
17  Tex.  Ct.  Rep.  377,  97  SW  1058.  Evidence 
that  decedent  had  stated  after  a  prior  fight 
with  defendant  that  it  was  a  good  thing 
that  some  one  had  interfered  or  he  would 
have  knocked  defendant  down  with  his 
pistol  not  admissible  as  threat.  Early  v. 
State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  272, 
103   SW   868. 

28  Uncommunicated  threats  are  not  ad- 
missible where  there  is  no  dispute  as  to 
who  was  the  aggressor,  but  they  may  be 
shown  where  that  question  is  mooted  or 
where  there  are  no  eyewitnesses  to  show 
9  Curr.  L.—  105. 


who  was  most  likely  the  aggressor.  State 
V.  Barber  [Idaho]  88  P  418.  On  the  issue  of 
who  was  the  aggressor  in  a  fatal  affray, 
and  as  to  defendant's  attitude  of  mind  to 
deceased,  and  to  corroborate  evidence  of 
communicated  threats,  proof  of  uncommuni- 
cated threats  by  deceased  may  be  introduced. 
State  V.  Blee,  133  Iowa.  725.  Ill  NW  19. 
Threats  made  by  deceased  but  not  com- 
municated to  accused  may  be  considered 
in  explaining  conduct  of  deceased  and  in 
determining  who  was  the  aggressor.  State 
V.  Darling,  199  Mo.  168,  97  SW  592.  Un- 
communicated threats  are  admissible  where 
evidence  as  to  who  was  tlie  aggressor  is  con- 
flicting. State  V.  Kelleher,  201  Mo.  614.  100 
SAV  470.  Where  testimony  is  conflicting  as 
to  wlio  was  tiie  aggressor,  proof  of  uncom- 
municated threats  by  deceased  against  de- 
fendant may  be  considered  in  determining 
■who  was  the  aggressor.  State  v.  Birks,  199 
Mo.    263.    97    SW    578. 

29.  Not  error  to  sustain  objection  to  ques- 
tion asked  a  witness  for  the  state  as  to 
general  character  of  deceased  where  his 
character  was  not  in  issue.  Kirby  v.  State 
[Ala.]  44  S  38.  "Wliere  defendant  assails 
character  of  decedent  the  state  may  rebut. 
AA'eaver  v.  State  [Ark.]  102  SW  713.  Prose- 
cution cannot  sliow  reputation  of  deceased 
for  peaceableness  unless  it  is  first  attacked. 
Kelly  v.  People,  229  111.  81,  82  NE  198. 
Prosecution  cannot  show  reputation  of  de- 
ceased for  peacefulness  tliougli  defendant 
offers  evidence  of  his  own  reputation.  Id. 
That  defense  shows  that  decedent  was  large 
strong  man.  not  a  pugilist,  is  not  evidence  of 
bad  reputation  for  peaceableness.  Id.  Rep- 
utation of  decedent  for  peaceableness  is  pre- 
sumed good,  and  the  prosecution  cannot 
introduce  evidence  thereof  unless  it  is  first 
attacked.  Id.  The  general  reputation  of 
deceased  for  peace  and  quiet,  unless  known 
to  defendant  at  the  time  of  the  affray,  or 
where  the  question  as  to  who  was  tlie  ag- 
gressor is  in  doubt,  is  inadmissible.  State  v. 
Barber  [Idaho]  88  P  418.  On  prosecution  of 
officer  for  killing  a  person  to  prevent  his 
escape,  evidence  as  to  reputation  of  de- 
ceased among  peace  officers  as  distinguislied 
from  his  acquaintances  generally  is  not  ad- 
missible. Stevens  v.  Com..  30  Ky.  L.  R.  290, 
98  SW  284.  Where  at  the  time  of  killing 
decedent  had  made  no  hostile  demonstra- 
tion against  accused,  evidence  of  prior 
threats  is  not  admissible,  nor  is  the  repu- 
tation of  deceased  as  a  dangerous  man.  as 
such  facts  could  not  justify  the  killing. 
State  V.  Coleman,  119  La.  669,  44  S  338.  Evi- 
dence of  deceased's  habits  of  drinking  ex- 
tending over  a  period  long  prior  to  and 
up  to  the  commission  of  the  crime  held  in- 
admissible in  prosecution  for  murder.  Bir- 
kenfeld  v.  State,  104  Md.  253,  65  A  1.  State 
cannot  show  good  character  of  person  as- 
saulted wliere  it  is  not  attacked.  Woods 
v.  State  [Miss.]  43  S  433.  Where  defendant 
attacks  deceased's  reputation,  the  state  may 
in  rebuttal  show  that  his  reputation  was 
good.  State  v.  Woodward,  191  Mo.  617,  90 
SW  90.     The  state  may  not  take. the  initiative 
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by  competent  evidence. ^^     Other  holdings  as  to  the  admissibility  of  evidence  to  sus- 
tain or  disprove  the  plea  of  justification  are  given  in  the  note.^^ 

(§7)  C.  Dying  declarations.^^^^  ^■^- '^^^ — Statements  of  deceased  are  ad- 
missible as  dying  declarations  only  when  a  predicate  has  been  laid  ^^  by  the  intro- 
duction of  proper  evidence  ^*  showing  that  the  declaration  was  made  under  a  sense 


In  putting-  character  of  decedent  in  issue. 
Bays  V.  State  [Tex.  Cr.  App.]  99  SW  561. 
Cross-examination  of  witness  held  not  eva- 
sion of  this  rule.  Id.  Pen.  Code  1S95.  art. 
713,  authorizing  evidence  of  threats  in  jus- 
tification whereupon  the  state  may  prove 
reputation  of  decedent,  does  not  authorize 
proof  of  reputation  until  attack  thereon  by 
accused  unless  such  threats  have  been  com- 
municated.    Arnwine  v.  State  [Tex.  Cr.  App.] 

99  SW  97.  The  state  cannot,  in  the  first 
instance,  put  the  character  of  deceased  in 
issue  as  being  a  peaceable  and  inoffensive 
man.  Puryear  v.  State  [Tex.  Cr.  App.]  17 
Tex.  Ct.  Rep.  721,  98  SW  258.  In  prosecution 
for  killing  of  deceased  by  his  wife's  son, 
evidence  of  difficulties-  between  deceased  and 
his  wife  in  which  deceased  may  have  as- 
saulted her,  and  that  he  had  separated  from 
her  twice,  held  not  to  warrant  admission  of 
proof  of  deceased's  reputation  for  peace  and 
quiet.  Wakefield  v.  State  [Tex.  Cr.  App.] 
16  Tex.  Ct.  Rep.  558,  94  SW  1046.  Proof  of 
the  reputation  of  deceased  for  peace  and 
quiet  is  inadmissible  until  his  reputation  has 
been  attacked  by  accused.  Keith  v.  State 
[Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  516,  94  SW 
1044.  Where  defendant  claimed  he  shot  de- 
ceased because  he  found  him  in  a  cninjn-o- 
mising  position  with  his  wife  and  offered 
positive  proof  that  deceased  had  debauched 
his  wife,  this  did  not  place  deceased's  char- 
acter for  virtue  in  issue  so  as  to  warrant 
admission  of  evidence  of  deceased's  general 
reputation  for  chastity  in  the  community. 
Oregory  v.  State   [Tex.  Cr.  App.]   94  SW  1041. 

30.  Evidence  of  character  of  decedent  is 
admissible  only  when  showing  of  self- 
defense    is   made.      State   v.   Zorn.    202   Mo.    12, 

100  SW  591.  Self-defense  being  pleaded, 
proof  that  decedent  was  a  violent  and  dan- 
gerous man  was  competent  to  show  who  was 
the  aggressor  and  the  nature  of  the  assault, 
though  decedent's  reputation  was  not  known 
to  defendant.  State  v.  Thompson  [Or.]  88 
P  583.  Defendant  puts  reputation  of  de- 
<;eased  in  issue  so  as  to  admit  evidence  by 
the  state  that  it  is  good,  where  he  seeks 
to  Justify  under  Pen.  Code  1895,  art.  713,  on 
ground  of  threats,  where  he  testifies  that, 
when  h  ewent  to  see  deceased,  deceased 
made  a  demonstration  against  him  by  pull- 
ing a  knife.  Menefee  v.  State  [Tex.  Cr. 
App.]  17  Tex.  Ct.  Rep.  296,  97  SW  486. 
Where  there  was  no  proof  of  violence  by 
prosecutor,  proof  of  his  reputation  as  a 
dangerous  man  is  not  admissible.  Roch  v. 
State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  903, 
105   SW    202. 

31.  Reputation  of  decedent  for  shooting 
people  not  proper  method  of  proving  char- 
acter. Bluett  v.  State  [Ala.]  44  S  84.  Spe- 
cific acts  of  violence  by  deceased  not  admis- 
sible in  addition  to  proof  of  general  char- 
acter.    McCoy    V.    State    [Miss.]     44    S    814. 

32.  Condition  of  prosecutor  shortly  after 
alleged  assault  with  intent  to  kill,  relevant. 
Jacobs  v.  State,  146  Ala.  103,  42  S  70.  Where 
•«lf-defense   is   asserted,   accused   may   show 


that  he  threw  away  the  razor  with  which 
he  cut  decedent  and  why  he  cut  him.  State 
V.  Rutledge  [Iowa]  113  NW  461.  Where  in 
assault  w^ith  intent  to  kill  justification  in 
resisting  unlawful  arrest  is  asserted,  evi- 
dence to  show  justification  for  making  the 
airest  is  admissible  tliough  it  tends  to  show 
commission  of  another  crime.  State  v.  Ba- 
ruth  [T\"ash.]  91  P  977.  In  prosecution  for 
manslaughter,  evidence  on  issue  of  self- 
defense  tending  to  show  the  shot  could  not 
have  been  fired  as  claimed  was  held  admis- 
sible though  it  inferentially  assumed  a  higher 
degree  of  crime  tlian  manslaugiiter.  State  v. 
Usher  [Iowa]  111  NW  811.  WTiere  self-de- 
fense is  asserted,  accused  may  show  by  an 
expert  whether  the  fatal  blow  was  infiicted 
by  blow  or  cut.  State  v.  Rutledge  [Iowa] 
113  NW  461.  Improper  to  show  that  de- 
fendant liad  Ijeen  warned  to  look  out  for  de- 
cedent; nothing  to  show  ground  for  warn- 
ing. Commonwealth  v.  Thomas  [Ky.]  104 
SW  326.  Evidence  of  insanity  is  not  rele- 
vant to  existence  of  adequate  cause.  Sar- 
tin  v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep. 
321,  103  SW  875.  Where  a  material  element 
of  defense  was  that  decedent  liad  criminally 
assaulted  defendant  and  that  she  feared 
another  assault,  it  was  admissible  to  show 
that  defendant  had  been  seen  with  bruises 
on  her  neck  and  arms  and  that  deceased 
liad  been  seen  following  her  and  making 
indecent  remarks.  People  v.  Williamson 
[Cal.  App.]  92  P  313.  Where  defense  was 
self-defense,  proof  of  the  intent  of  others 
who  accompanied  deceased  was  immaterial. 
Roberts  v.  People,  226  111.  296,  SO  NE  776. 
Evidence  of  property  rights  of  parties  to 
difficulty  inadmissible  where  self-defense 
and  not  defense  of  property  was  pleaded. 
State  V.  Blee,  133  Iowa,  725,  111  NW  19. 
Where  evidence  showed  enmity  between 
accused  and  deceased  and  that  on  tlie  niglit 
of  the  homicide  some  one  fired  into  ac- 
cused's house,  evidence  as  to  shooting  that 
occurred  at  his  home  on  a  prior  occasion 
is  not  admissible  as  it  was  no  justification. 
Hopper  V.   Com.    [Ky.]    96  SW  838. 

33.  While  dying  declarations  should  be 
received  with  caution,  sliglit  preliminary 
proof  will  justify  their  admission.  Moody 
V.  State,  1  Ga.  App.  772,  58  SE  262.  Proper 
to  refuse  to  charge  that  dying  declarations 
are  to  be  received  witli  great  caution. 
Brown  V.  State  [Ala.]  43  S  194.  Witness  may 
testify  that  decedent  told  him  he  was  going 
to  die  as  predicate  for  dying  declarations. 
Pate  V.  State  [Ala.]  43  S  343.  Sufficient 
predicate  laid  for  admission  of  declarations. 
Id.  Where  deceased  lingered  two  weeks, 
sr.ffering  from  peritonitis,  had  a  chill,  and 
was  worse,  held,  surrounding  circumstances 
constituted  sufficient  predicate  for  admission 
of  dying  declarations.  McEwen  v.  State 
[Ala.]    44    S    619. 

34.  Foundation  for  admission  of  dying 
declarations  may  be  by  express  statements 
of  decedent  of  his  sense  of  impending  death. 
Slate  V.  Biango  [N.  J.  Law]  68  A  125.     State- 
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of  impending  death  ^^  and  after  all  hope  of  recovery  had  been  abandoned. ^^     It 


ment  just  before  declaration  as  to  shooting 
that  he  was  a  dead  one,  and  asking'  for 
a  priest,  held  admissible.  State  v.  'Kelleher. 
^Ol  Mo.  614,  100  SW  470.  In  laying-  founda- 
tion for  introduction  ot  dying  declarations, 
not  error  to  refuse  to  admit  evidence  that 
decedent  refused  to  send  for  a  minister  or 
his  relatives  at  the  time.  State  v.  Zorn,  202 
Mo.  12,  100  SW  591.  TVhat  decedent  said 
at  time  he  made  dying-  declarations  as  to 
not  wanting  a  minister  not  admissible,  it 
not  appearing  whether  decedent  was  an  in- 
fidel. Id.  Evidence  as  to"  decedent's  advice 
to  his  relatives  held  not  admissible  in  lay- 
ing foundation  for  dying  declaration.  Rice 
V.  State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  353, 
103  STV^  1156.  "VVhetlier  declarant  was  under 
a  sense  of  impending  death  is  to  be  deter- 
mined not  only  from  his  statements  but 
also  from  his  conduct,  manner,  symptoms, 
and  condition,  which  flow  as  the  natural 
and  reasonable  results  from  the  extent  and 
character  of  his  wound  or  illness.  Wil- 
liams  V.    State,    168   Ind.'ST,   79  NE    1079. 

35.  It  must  appear  that  declarant  -svas  im- 
pressed with  belief  that  death  was  impend- 
ing. Delaney  v.  State  [Ala.]  42  S  815. 
Declaration  competent  where  declarant  said 
he  -w-as  going  to  die  and  was  dead  already 
from  the  stomach  down.  Gregory  v.  State 
[Ala.]  42  S  829.  Declarations  made  by  dece- 
dent after  he  stated  that  he  knew-  he  was  go- 
ing to  die  held  dying  declarations.  I^ogan  v. 
State  [Ala.]  43  S  10.  Showing  that  deceased 
told  liis  brother  that  he  would  never  get  well 
and  that  he  told  another  who  made  him  a 
cigarette  that  it  was  the  last  one  she  -would 
ever  make  for  him  held  sufficient  predicate 
for  admission  of  his  statements  as  dying 
declarations.  Brown  v.  State  [Ala.]  43  S  -194. 
Evidence  that  deceased  stated  in  response  to 
a  question  that  she  knew  she  -was  fatally 
■wounded  is  a  sufficient  predicate  to  admit 
dying  declarations.  Heninburg  v.  State  [Ala.] 
43  S  959.  Written  declaration  after  deceased 
had  said  that  he  was  going  to  die  held  ad- 
missible though  he  told  the  magistrate  who 
took  the  statement  that  he  was  feeling  well 
and  asked  him  if  he  thought  lie  would  die. 
Rose  V.  State,  144  Ala.  114,  43  S  21.  Evi- 
dence sufficient  to  sho-w-  that  dying  declara- 
tions were  made  under  fear  of  impending 
death.  Fogg  v.  State  [Ark.]  99  SW  537. 
Where  deceased  said  they  were  taking  her 
away  and  that  she  was  going  to  die,  and 
showed  her  -u'ound  and  made  reference  .to 
her  injuries,  her  statement  was  admissible 
as  a  dying  declaration.  State  v.  Uzzo  [Del.] 
clarant  was  told  she  could  not  recover  and 
65  A  775.  Declaration  admissible  where  de- 
said  she  knew  she  would  die  and  wanted  to 
die,  and  told  nurses  to  go  away  and  let  her 
die,  and  that  she  was  in  terrible  agony. 
State  V.  Fleetwood  [Del.]  65  A  772.  Declar- 
ant said  he  could  not  get  over  it  and  would 
not  live;  declaration  admissible  though  other 
witness  testified  that  declarant  wa^  not 
"conscious"  but  admitted  he  did  not  know 
what  "conscious"  meant.  McMillan  v.  State, 
128  Ga.  25,  57  SE  309.  Decedent,  two  or 
three  hours  after  being  shot,  said  to  witness 
that  he  was  "all  in,"  that  he  was  a  "goner," 
and  that  defendant  had  made  a  "sieve"  of 
his  "insides."  Held,  declarant  competent 
thousrh  decedent  did  not  express  in  so  many 


words  a  belief  that  he  was  dying.  Williams 
V.  State,  168  Ind.  87.  79  NE  1079.  Wounded 
person  on  being  told  he  would  probably  die 
said,  "Boys,  I  am  going."  "Tell  mother  good- 
bye," and  accused  his  companion  of  shooting 
him,  and  immediately  thereafter  -was  con- 
vulsed in  the  death  struggle.  His  statement 
was  held  admissible.  State  v.  Nowells  [Iowa] 
109  XW  1016.  Declarations  "they  have 
killed  me  at  last"  held  admissible,  it  ap- 
pearing that  they  were  made  under  belief 
of  impending  death.  Commonwealth  v. 
Hargis,  30  Ky.  L.  R.  510.  99  SW  348.  Declara- 
tions of  decedent,  made  within  two  hours  of 
and  in  view  of  death,  as  to  details  of  crime, 
are  admissible.  Bricker  v.  Com.  [Ky.]  102 
SW  1175.  Declarations  by  one  who  had  an- 
swered a  question  as  to  how  he  was  "same 
as  a  dead  man;  I  will  never  get  out  of  here," 
as  to  circumstances  attending  sliooting,  are 
admissible.  Kennedy  v.  Com.,  30  Ky.  L.  R. 
1063,  100  SW  242.  Statement  of  deceased  to 
witness  that  he  was  dying,  and  that  he  did 
not  knoTV  what  his  wife  and  children  -w-ould 
do,  and  that  he  begged  F.  (defendant)  to  go 
along  and  leave  him  (deceased)  alone,  held 
admissible.  State  v.  Bohanon,  142  N.  C.  695, 
55  SE  797.  Decedent  just  after  he  was  shot 
said,  "Boys,  I  am  mortally  wounded,  I  am  all 
in,"  and  tlien  stated  the  circumstances  of 
the  shooting.  He  died  two  days  later.  Dec- 
laration admissible.  State  v.  Hennessy 
[Xev.]  90  P  221.  Decedent  died  a  few 
hours  after  making  declarations  regarding 
the  nature  of  her  injuries,  after  having 
received  the  last  rites  of  the  church,  and 
disposed  of  her  child  in  expectation  of 
death.  Declarations  held  admissible  though 
physician  held  out  some  hope  of  declarant's 
recovery.  People  v.  Stacy,  104  NYS  615. 
Physician  told  decedent  his  case  was  hope- 
less and  that  only  chance  was  an  operation 
and  that  he  probably  would  not  survive,  and 
asked  if  lie  desired  to  make  a  statement, 
which  he  did,  and  the  statement,  reduced  to 
writing,  was  signed  by  him,  and  he  died  fif- 
teen or  twenty  minutes  later.  Held  admis- 
sible. State  V.  Thompson  [Or.]  SS  P  583. 
Mere  statement  of  decedent  in  response  to 
question  that  he  knew  he  was  in  a  critical 
condition  held  not  to  make  declaration  com- 
petent. Phillips  V.  State  [Tex.  Cr.  App.]  94 
SW.  1051.  Declaration  admissible  where 
declarant  said  "I  am  going  to  die.  I  want  my 
children."  Rice  v.  State  [Tex.  Cr.  App.]  16 
Tex.  Ct.  Rep.  396,  94  SW  1024.  Statement 
made  fifteen  minutes  before  death,  after  he 
had  told  physician  he  was  going  to  die, 
held  dying  declaration.  Rice  v.  State  [Tex. 
Cr.  App.]  19  Tex  Ct.  Rep.  353,  103  SW  1156. 
Where  decedent  directly  after  the  shooting 
stated  "I  am  killed.  I  am  dying  now,"  and 
then  made  a  statement  with  respect  to  the 
occurrence  leading  to  the  shooting,  a  suffi- 
cient predicate  was  laid  for  admission  of 
statement  as  a  dying  declaration.  Patterson 
V.  State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  552, 
95  SW  129.  Where  it  did  not  appear  that 
deceased  kne-w-  he  was  dying,  his  statement 
was  not  a  dying  declaration.  Wilson  v.  State 
[Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  365,  90  SW 
312.  Deceased's  statement  ""What  -w-ill  be- 
come of  my  poor  -wife  and  children"  held  in- 
admissible.     Id. 

36.     Decedent  was  shot  in  the  arm  and  be- 
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should  also  be  made  to  appear  that  declarant  was  sane  and  rational.^^  '^Hiether  a 
sufficient  foundation  has  been  laid  is  usually  a  question  for  the  trial  court/^  but  is 
sometimes  submitted  to  the  jury.^^  Dying  declarations  are  confined  to  the  immedi- 
ate acts  of  the  homicide  and  the  circumstances  that  brought  it  about  and  attended 
it.^°  That  declarations  were  made  in  response  to  questions  does  not  necessarily 
render  them  incompetent,*^  nor  does  the  use  of  profane  language  at  the  same  time 


fore  physician  came  said  he  was  g-oing  to 
die,  but  afterwards  spoke  of  future  plans 
and  being-  a  one  armed  man.  Held  his  state- 
ment as  to  circumstances  of  shooting  was 
inadmissible.  Coyle  v.  Com.,  29  Ky.  L.  R. 
3i40,  93  SW  584.  Declarant  must  have  been 
under  a  sense  of  impending  death  without 
hope  of  recovery.  Williams  v.  State,  168 
Ind.  87.  79  NE  1079.  Declarant  must  have 
been  under  belief  of  impending  death,  and 
without  hope  of  recovery.  People  v.  Brecht, 
105  NYS  436.  Victim  of  criminal  operation 
was  taken  to  hospital  by  physicians.  She 
was  bleeding  from  genital  organs  but  able  to 
walk  from  bed  to  table,  supported.  Wlien 
asked  she  said  she  believed  she  was  about 
to  die,  but  also  said  she  hoped  God  would 
let  her  recover.  Held,  her  declaration  as  to 
cause  of  her  condition  was  inadmissible.  Id. 
Dying  declaration  must  have  been  made 
under  sense  of  impending  deatli  and  after 
hope  of  recovery  had  been  abandoned.  State 
v.  Kelleher,  301  Mo.  614.  100  SW  470.  Decla- 
ration inadmissible  where  declarant  did  not 
appear  to  have  given  up  all  hope  of  recovery. 
Craven  v.  State  [Tex.  Cr.  App,]  14  Tex.  Ct. 
Rep.  373,  90  SW  311.  Decedent's  declara- 
tion that  defendant  shot  him  admissible  on 
showing  that  his  mother  (witness)  was  with 
him  for  three  days  previous  to  his  death, 
that  he  realized  his  approaching  end,  said 
he  knew  it,  and  had  no  hope  of  recovery. 
Lewis  v.  State  [Tex.  Cr.  App.]  89  SW  1073. 
Held  proper  to  allow  witness  who  testified 
to  dying  declaration  to  state  also  that  de- 
ceased had  asked  him  to  knock  him  (de- 
clarant) in  the  head,  as  indicating  tliat  iie 
had  no  hope  of  recovery.  W'illis  v.  State 
[Tex.  Cr.  App.]  14'  Tex.  Ct.  Rep.  870,  90  SW 
llO'O. 

37.  Evidence  held  to  show  that  when  de- 
cedent made  the  dying  declaration  he  was 
sane  and  rational  and  in  fear  of  impending 
death.  Hinton  v.  State  [Tex.  Cr.  App.]  18 
Tex.  Ct.  Rep.   795,   100  SW  772. 

38.  People  V.  Brecht,  105  NYS  436. 
Whether  a  dying  declaration  was  made  un- 
der a  sense  of  impending  death  is  for  the 
court.  State  v.  Zorij,  202  Mo.  12.  100  SW  591. 
Where  a  dying  declaration  is  offered  in  evi- 
dence the  preliminary  question  of  fact, 
whether  declarant  was  under  a  sense  of  im- 
pending death  is  for  the  determination  of  the 
trial  court,  and  its  finding,  if  supported  by 
any  legal  evidence,  is  not  reviewable  by  or- 
dinary writ  of  error.  State  v.  Monich  [N.  J. 
Err.  &  App.]  64  A  1016.  Where  a  trial  court 
determines  that  a  dying  declaration  was  in 
fact  made  under  a  sense  of  impending  death, 
the  defendant  is  not  entitled  to  have  the  jury 
instructed  that  they  may  review  such  deter- 
mination and  disregard  the  declaration  if 
they  come  to  a  different  conclusion  from 
that  reached  by  the  trial  court.  Id.  Court 
should  in  the  absence  of  the  jury  hear  facts 
and  circumstances  to  show  that  statements 
and  what  statements  were  made  in  extremis, 
and  permit  these  to  be  introduced.     Coyle  v. 


Com.,  2'9  Ky.  L.  R.  340,  93  SW  584.  Whether 
declaration  was  made  while  declarant  was 
under  a  sense  of  impending  death  is  a  ques- 
tion for  the  trial  court,  and  its  decision  is 
reviewable  only  where  manifest  error  ap- 
pears. "Williams  v.  State,  168  Ind.  87,  79  NE 
1079. 

39.  Where  decedent  said  he  never  ex- 
pected to  get  up,  the  court  properly  submitted 
to  the  jury  whether  he  realized  tliat  he  was 
dying,  since  his  statement  admitted  of  two 
interpretations.  Bird  v.  State,  128  Ga.  253, 
57  SE  320.  Wliether  sufficient  predicate  had 
been  laid  for  admission  of  dying  declarations 
held  for  jury.  McCorquodale  v.  State  [Tex. 
Cr.  App.]    17  Tex.  Ct.  Rep.   759,  98  SW   879. 

40.  Declaration  that  decedent's  wife  sent 
her  little  boy  for  defendant  when  he  came 
home  the  night  of  the  homicide  held  too  re- 
mote. Wakefield  v.  State  [Tex.  Cr.  App.] 
16  Tex.  Ct.  Rep.  558,  94  SW  1046.  Dying  dec- 
larations are  admissible  only  where  death  of 
deceased  is  the  subject  of  the  charge  and 
the  circumstances  of  the  death  are  the  sub- 
ject of  the  dying  declarations.  Craven  v. 
State  [Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  373, 
90  SW  311.  A  dying  declaration  which  in- 
volves only  fact.s  as  to  whicli  decedent  could 
have  testified  had  he  been  a  witness  is  ad- 
missible. Circumstances  attending  the 
shooting.  Hinton  v.  State  [Tex.  Cr.  App.] 
la  Tex.  Ct.  Rep.  795,  lO'O'  SW  772.  Statements 
in  dying  declaration  as  to  declarations  made 
by  deceased  at  the  time  he  was  shot  are  not 
admissible.  State  v.  Kelleher,  201  Mo.  614. 
100  SW  470.  Statement  that  decedent  had 
begged  accused  not  more  than  two  weeks 
before  the  fatal  assault  not  to  assault  him 
and  that  once  before  accused  had  wanted 
to  kill  iiim,  but  had  been  induced  not  to  do 
so,  held  incompetent  as  a  part  of  a  dying 
declaration.  State  v.  Spivey,  191  Mo.  87,  90 
SAV  81. 

41.  Answer  to  suggestive  but  not  leading 
question  held  admissible  in  dying  declara- 
tion. Rice  V.  State  [Tex.  Cr.  App.]  19  Tex. 
Ct.  Rep.  353,  103  SW  1156.  Dying  declara- 
tions made  in  response  to  questions  wliicli 
did  not  suggest  the  answer  are  admissible. 
Phillips  V.  State  [Tex.  Cr.  App.]  17  Tex. 
Ct.  Rep.  757,  98  SW  868.  When  evidence 
was  circumstantial,  and  deceased  was  shot 
at  night,  and  deceased  stated  in  dying 
declaration  that  accused  shot  him,  it  is 
admissible  that  deceased  stated  in  re_ 
sponse  to  a  question  that  he  recognized  de- 
fendant by  the  flash  of  the  pistol.  Mc- 
Corquodale V.  State  [Tex.  Cr.  App.]  17  Tex. 
Ct.  Rep.  759,  98  SW  879.  It  is  error  to  elim- 
inate from  a  dying  declaration  a  statement 
of  declarant  in  answer  to  a  question  of  a  by- 
stander that  he  might  be  mistaken  as  to  a 
material  fact  just  stated.  Arnwine  v.  State 
[Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  691,  17  Tex. 
Ct.  Rep.  446,  96  SW  4.  Declaration  in  re- 
sponse to  question  by  witness  to  decedent 
as  to  what  he  was  doing  when  shot,  and 
whether  he  threw  anything,  that  he  did  not- 
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effect  the  admissibility  of  a  dying  declaration.*^  A  declaration  amounting  to  a 
mere  conclusion  is  inadmissible.*^  Xeither  the  declaration**  nor  the  preliminary 
proof  *"  need  be  in  writing,  and  the  fact  that  a  portion  of  the  dying  declaration  has 
been  reduced  to  writing  does  not  exclude  supplementary  oral  proof.***  But  a  written 
statement,  not  signed  by  deceased  and  omitting  portions  of  the  declaration,  is  inad- 
missible.*^ Dying  declarations  having  been  admitted,  proof  of  other  contradictory 
statements  of  deceased  is  competent,**  but  other  statements  do  not  render  the  dying 
declaration  incompetent.*^  Dying  declarations  are  entitled  to  the  same  weight 
as  sworn  testimony  in  court  ^^  whether  in  favor  of  the  state  or  the  defendant." 

(§  7)     D.  Sufjiciency.^^^^^-'^-'^'^^ — In  the  foot  notes  are  grouped  citations  to 
cases  dealing  with  the  sufficiency  of  evidence  to  show  the  corpus  delicti "  and  other 


tliro'5\'  anything  and  did  nothing:  to  cause 
anybody  "to  do  that  to  him"  [shoot  him], 
held  admissible.  Burroug-hs  v.  U.  S.,  6  Ind. 
T.    164,    90    SW    8. 

42.  That  decedent  used  profane  language 
before  and  after  making  declaration  does 
not  render  it  inadmissible.  Kirby  v.  State 
lAla.]    44    S    38. 

43.  Declaration  "Oh,  Lordy!  Willie  shot 
me  for  nothing,  without  any  cause,"  held 
not  objectionable  as  a  mere  conclusion.  Mc- 
Millan V.  State,  128  Ga.  2.5.  57  SE  C09.  Dy- 
ing declaration  that  defendant  deliberately 
shot  declarant  held  not  objectionable  as  a 
mere  conclusion.  State  v.  Fielding  [Iowa] 
112  ]S1\^  5.39.  Statements  that  deceased  was 
requested  to  arrest  defendant  who  was  drunk 
and  had  run  his  family  out  of  house,  and 
deceased  had  shot  defendant  in  self-defense, 
not  admissible  as  dying  declaration.  State 
V.  Horn,  204  Mo.  528,  103  SW  69.  Declara- 
tion that  death  was  caused  by  strychnine 
put  into  a  syringe  with  which  she  injected 
fluid  for  constipation  held  not  a  conclusion. 
Rice  V.  State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep. 
396.  94  SW  1024.  V^'here  dying  declarations 
contain  unimportant  expressions  of  opinion 
which  are  not  prejudicial,  entire  declaration 
may  be  read.  Cleveland  v.  Com.  [Ky.]  101 
SW  931. 

44.  Dying  declaration  need  not  be  re- 
duced to  writing.  Kirby  v.  State  [Ala.]  44 
S  38.  Admissible  though  partly  in  writing 
and  partly  in  parol.  Id.  Competency  of 
proof  of  dying  declaration  is  for  trial  court. 
Coyle  V.   Com.,   29   Ky.   L.  R.    340,    93   SW   584. 

45.  Parol  evidence  is  admissible  to  show 
that  declaration  was  made  under  sense  of 
impending  deatli.  Cleveland  v.  Com.  [Ky.] 
101    SW    931. 

46.  Statements  held  admissible  as  dying 
declarations  thougli  other  dying  declarations 
had  been  reduced  to  writing.  Pate  v.  State 
[Ala.]  43  S  343.  Where  dying  declaration 
was  made  under  oath  to  justice  of  peace  and 
the  justice  reduced  same  to  writing  as  far 
as  possible,  it  was  not  improper  for  him  not 
to  read  notes  to  jury.  Mitchell  v.  State 
[Ark.]  101  SW  763.  It  was  proper  in  ad- 
dition to  reading  notes  to  supply  from  his 
recollection   remainder   of   declarations.     Id. 

47.  W'here  pliysician  testified  that  he 
told  decedent  he  was  dying,  and  that  de- 
cedent realized  It.  that  he  was  conscious  and 
capable  of  making  intelligent  statements, 
but  had  to  be  aroused  from  stupor  to  make 
them,  that  he  put  down  statements  of  de- 
cedent which  he  thought  material,  omitting 
■^tiers,    and    then   signed   statement   for    de-  i 


cedent,     the     statement     was     inadmissible. 
Cooper  V.   State,   89  Miss.   351,   42   S   666. 

4S.  Dying  declaration  having  been  intro- 
duced, statements  afterwards  made  by  de- 
ceased should  also  be  admitted.  Coyle  v. 
Com.,  29  Ky.  L.  R.  340,  93  SW  584.  A  dying 
declaration  having  been  introduced,  the  state 
was  entitled  to  introduce  contradictory  state- 
ments made  by  deceased  about  the  same 
time.  State  v.  Uzzo  [Del.]  65  A  775.  WTiere 
dying  declarations  are  admitted,  it  is  proper 
to  admit  other  statements  contradictory 
thereto.  McCorquodale  v.  State  [Tex.  Cr. 
App.]    17   Tex.   Ct.   Rep.   759,   98   SW  879. 

49.  The  mere  fact  that  a  witness  may  at 
different  times  have  made  different  state- 
ments as  to  dying  declarations  does  not 
authorize  the  court  to  withhold  them  from 
the  jury.  Carter  v.  State  [Ga.  App.]  58  SE 
532. 

50.  Dying  declarations  are  entitled  to  as 
much  weight  as  if  made  under  oath  duly  ad- 
ministered in  a  court  of  justice.  State  v. 
Fleetwood   [Del.]    65  A  772. 

51.  Dying  declarations  are  entitled  to  the 
same  credit  whether  in  favor  of  the  state  or 
defendant.  State  v.  Uzzo  [Del.]  65  A  775. 
Error  to  exclude  dying  declaration  on  theory 
that  it  was  favorable  to  accused.  Green  v. 
State,   89   Miss.   331,   42    S   797. 

52.  Evidence  sufficient  to  show  that  de- 
ceased was  killed  by  a  shot  from  defendant's 
gun  fired  with  criminal  intent.  People  v. 
Grill  [Cal.]  91  P  515.  Evidence  of  corpus 
delicti  held  for  the  jury  where  accused  con- 
fessed to  killing  and  throwing  body  in  river, 
and  letters  from  deceased  liad  been  received 
from  near  where  he  had  been  seen  last,  and 
there  was  other  evidence  of  the  crime.  Left- 
ridge  V.  U.  S.,  6  Ind.  T.  305,  97  SW  1018. 
The  corpus  delicti,  consisting  of  the  death 
of  tlie  person  alleged  to  have  been  killed 
and  the  criminal  agency  of  some  one  causing 
death,  may  be  established  by  circumstantial 
evidence.  State  v.  Barrington,  198  Mo.  23, 
95  SW  235.  Where  there  was  a  confession, 
full  proof  of  the  corpus  delicti,  independ- 
ently of  the  confession,  was  held  unneces- 
sary in  a  prosecution  for  murder  the  con- 
fession being  corroborated.  State  v.  Banu- 
sik  [N.  J.  Err.  &  App.]  64  A  994.  Evidence 
that  new  born  babe's  throat  was  cut  is  in- 
sufficient to  show  that  it  was  born  alive  and 
murdered.  Berryman  v.  State  [Tex.  Cr. 
App.]  19  Tex.  Ct.  Rep.  Ill,  101  SW  225. 
Evidence  insufficient  to  establish  corpus  de- 
licti where  new  born  babe  was  alleged  to 
have  been  killed.  INlcCowan  v.  State  [Tex. 
Cr.  App.]    19  Tex.  Ct.  Rep.   101,  100  SW  1157. 
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elements  of  the  crime  charged,^^  and  to  sustain  generally  convictions  of  mi./der/* 
manslaughter/^  and  assault.^^ 


Corpus  delicti  may  be  proven  by  testimony 
of  accomplices  corroborated  by  confession 
of  defendant,  and  vice  versa.  Fallis  v.  State 
[Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  120,  101  SW 
242.  Corpus  delicti  sufficiently  proved  by 
confession  and  testimony  as  to  corpse  being 
taken  from  a  river  having  clothes  on  sim- 
ilar to  those  worn  by  decedent.  Id.  To  sus- 
tain conviction  for  destroying  life  of  child 
during  parturition,  there  must  be  proof  that 
child  was  born  alive  or  was  alive  at  the 
inception  of  its  birth.  Evans  v.  State  [Tex. 
Cr.  App.]  89  SW  974.  Evidence  sufficient  to 
show  that  child  was  born  alive  and  was 
killed  by  mother.  Heubner  v.  State,  131 
V.'is.  162,  111  NW  63.  Evidence  that  the 
description  of  a  man  by  that  name  when 
living  corresponded  with  the  description  of 
the  dead  man  found,  and  a  witness  identi- 
fied the  dead  man  as  the  man  alleged  to  have 
been  murdered,  held  sufficient  to  show  that 
the  man  alleged  to  have  been  murdered  was 
dead.  Bull  v.  Com.,  2  9  Ky.  L.  R.  949,  96  SW 
817.  Circumstantial  evidence  of  corpus  de- 
licti held  sufficient.  Perovich  v.  U.  S.,  205 
U.   S.   86.   51  Law.   Ed.   722. 

53.  Evidence  sufficient  to  identify  defend- 
ant as  murderer.  People  v.  Sexton,  187  N.  Y. 
495,  80  NE  396.  An  allegation  that  death 
was  caused  by  means,  instruments,  and  wea- 
pons to  the  grand  jurors  unknown  need  not 
be  proven  in  the  first  instance  by  the  people. 
Koser  v.  People,  224  111.  201,  79  NE  615.  Evi- 
dence sufficient  to  show  that  killing  was 
done  with  a  knife  and  that  the  knife  was  a 
deadly  weapon.  Armstrong  v.  State  [Tex. 
Cr.  App.]  16  Tex.  Ct.  Rep.  519,  96  SW  15. 
On  prosecution  for  assault  with  intent  to 
murder,  evidence  sufficient  to  show  that  de- 
fendant knew  prosecuting  witness  was  an 
officer.  Chaney  v.  State  [Tex.  Cr.  App.]  17 
Tex.  Ct.  Rep.  780,  98  SW  847.  Evidence  suf- 
ficient to  show  that  at  the  time  decedent 
was  shot  by  defendant  he  was  a  peace  officer 
and  acting  as  such.  Hull  v.  State  [Tex.  Cr. 
App.]  18  Tex.  Ct.  Rep.  772,  100  SW  403. 
Where  evidence  showed  that  one  brother 
stabbed  decedent  and  the  other  struck  him  a 
blow  on  the  head  which  contributed  to  hi.s 
death,  the  latter  was  guilty  of  homicide. 
Dempsey  v.  State  [Ark.]  102  SW  704.  Evi- 
dence sufficient  to  establish  venue  of  offense. 
Kennedy  v.  Com.,  30  Ky.  L.  R.  1063,  100  SW 
242.  Evidence  sufficient  to  show  prepara- 
tion and  premeditation.  State  v.  McDowell 
[N.  C]  59  SE  690.  Evidence  sufficient  to 
show  that  killing  was  premeditated  and  de- 
liberate. State  v.  Jones  [N.  C]  59  SE  353. 
■V\''here  defendant  claimed  self-defense,  evi- 
dence held  to  show  premeditated  killing. 
People  v.  Wenzel  [N.  Y.]  82  NE  130.  Evi- 
dence held  to  support  finding  that  deceased 
was  shot  pursuant  to  a  conspiracy,  and  not 
in  defense  of  defendant's  mother.  Smith  v. 
State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  939, 
89  SW  817.  Evidence  sufficient  to  show  con- 
spiracy to  kill.  Sanderson  v.  State  [Ind.] 
82  NE  B25.  Evidence  sufficient  to  show  that 
one  of  two  defendants  aided  and  abetted  tlie 
other,  and  that  there  was  a  common  design 
or  purpose  to  kill.  State  v.  Kendall,  143  N. 
C.  659,  57  SE  340.  Evidence  sufficient  to 
show     a     conspiracy    between     accused     and 


others  to  murder  deceased.  Hall  v.  Com. 
[Ky.]  101  SW  376.  Evidence  sufficient  to 
show  that  accused  aided  and  abetted  an- 
other in  the  killing.  Coffman  v.  State  [Tex. 
Cr.   App.]    19   Tex.  Ct.   Rep.   701,  103   SW   1128. 

Evidence  sufficient  to  take  issue  to  jury: 
Wliether  decedent  or  accused  brought  on 
fatal  encounter  held  for  the  jury.  Burton  v. 
State  [Ark.]  102  SW  362.  Evidence  of  con- 
spiracy between  accused  and  others  to  mur- 
der deceased  held  to  raise  a  question  for  the 
jury.  State  v.  Spaugh,  200  Mo.  571,  98  SW 
55.  Evidence  of  conspiracy  between  defend- 
ants to  assault  deceased  held  sufficient  to 
carry  that  theory  to  the  jury.  State  v.  Dar- 
ling, 199  Mo.  168,  97  SW  592.  In  assault 
with  intent  to  kill,  it  is  proper  to  refuse  a 
general  affirmative  charge  for  defendant 
where  evidence  shows  that  he  shot  at  prose- 
cutor from  outside  through  window  of  his 
own  house.  Williams  v.  State  [Ala.]  43  S 
720.  Held  proper  to  refuse  to  direct  acquit- 
tal on  the  evidence.  Moss  v.  State  [Ala.]  44 
S  598.  Evidence  held  for  the  jury  as  to 
whether  the  wife  of  the  decedent  fired  the 
fatal  shot  while  attempting  to  assist  him  in 
repelling  a  murderous  attack  by  the  accused. 
Gates  V.  State  [Tex.  Cr.  App.]  95  SW  105. 
Evidence  of  malice  held  for  jury.  State  v. 
Pyles,  20€  Mo.  626,  105  SW  613.  Whether 
an  assault  with  intent  to  kill  was  the  result 
oi"  giving  way  to  sudden  passion,  reasonably 
excited,  and  in  resentment  of  insult,  or 
\vhether  it  was  in  execution  of  formed  de- 
sign to  take  life,  seizing  upon  the  words  of 
assaulted  as  a  mere  pretext,  is  for  the  jury. 
Griffin  v.  State  [Ala.]  43  S  197.  Question  of 
guilt  of  one  charged  with  murder  held  for 
the  jury.  Young  v.  State  [Ala.]  43  S  100. 
Evidence  sufficient  to  go  to  the  jury  on 
question  of  whether  accused  killed  deceased. 
State  V.  Spaugh,  200  Mo.  571,  98  SW  55.  Evi- 
dence of  defendant's  guilt  held  for  the  jury. 
Bacigalupi  v.  Com.,  30  Ky.  L.  R.  1320,  101 
SW  311.  Evidence  of  self-defense  held  for 
the  jury.  State  v.  King,  203  Mo.  560,  102 
SW  515.  Evidence  as  to  justification  held 
for  the  jury.  State  v.  Johnson  [Wash.]  91 
P    949. 

54.  First  degree:  Evidence  sufficient  to 
sustain  conviction.  Smith  v.  State,  79  Ark. 
25,  94  SW  918;  Nash  v.  State,  79  Ark.  120, 
95  SW  147;  Goddard  v.  State.  78  Ark.  226, 
95  SW  476;  Mitchell  v.  State  [Ark.]  101  SW 
703;  People  v.  Clark  [Cal.]  90  P  549;  Brewer 
V.  State  [Fla.]  43  S  423;  Long  v.  State.  127 
Ga.  350,  56  SE  444;  Caesar  v.  State,  127  Ga. 
710,  57  SE  66;  McDonald  v.  State  [Ga.]  59 
SE  242;  McCann  v.  People,  226  111.  562,  80 
NE  1061;  Bleich  v.  People,  227  111.  80,  81  NE 
36;  Clefford  v.  People,  229  111.  633,  82  NE  343; 
Johnson  v.  Com.,  29  Ky.  U  R.  442,  93  SW 
5f>l;  PAill  V.  Com.,  29  Ky.  L.  R.  949.  96  S^V 
817;  Hopper  v.  Com.  [Ky.]  96  SW  838;  Wil- 
liamson V.  Com.  [Ky.]  101  SW  370;  Ball  v. 
Com.  [Ky.]  101  SW  956;  Newton  v.  Com. 
[Ky.]  102  SW  264;  State  v.  Eaton,  191  Mo. 
151,  89  SW  949;  State  v.  Barrington,  198  Mo. 
23,  95  SAV  23'5;  State  v.  Francis,  190  Mo.  071. 
98  SW  11;  State  v.  Gordon,  199  Mo.  561,  98 
SW  39;  State  v.  Brooks,  202  Mo.  106,  100  SW 
416;  State  v.  West,  202  Mo.  128.  100  SW  478; 
State    V.    Long,    201    Mo.    6C4,    100    SW    587; 
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state  V.  King-,  203  Mo.  560,  102  SW  515; 
People  V.  Ciardi,  188  N.  Y.  14.5.  80  NE  925; 
People  V.  Nelson  [X.  T.]  SI  NE  768;  People 
V.  Bonier  [X.  T.],  SI  NE  949;  State  v.  Gutlirie 
[N.  C]  59  SE  652;  Commonwealth  v.  Fer- 
ruchi  [Pa.]  68  A  41:  Ransom  v.  State,  116 
Tenn.  355,  96  SW  953;  Powers  v.  State,  117 
Tenn.  363,  97  SW  815;  Frazier  v.  State,  117 
Tenn.  430,  100  SW  94;  Holder  v.  State 
[Tenn.]  104  SW  225;  Adams  v.  State  [Tex. 
Cr.  App.]  15  Tex.  Ct.  Rep.  685,  93  SW  116; 
Brown  v.  State  [Tex.  Cr.  App.]  95  S'U'  1039: 
Powell  V.  State  [Tex.  Cr.  App.]  18  Tex.  Ct. 
Rep.  722.  99  SW  1005;  Greg-g"  v.  State  [Tex. 
Cr.  App.]  19  Tex.  Ct.  Rep.  89,  100  SW  1161; 
Vaughn  v.  Stat-e  [Tex.  Cr.  App.]  19  Tex. 
Ct.  Rep.  96,  101  SW  445;  Salinas  v.  State 
[Tex.  Cr.  App.]  102  SW  116;  Williams  v. 
State  [Tex.  Cr.  App.]  102  SW  413.  Where 
officer  making-  arrest  was  murdered.  State 
V.  Spaug-h,  200  Mo.  571,  98  SW  55.  Cir- 
cumstantial evidence  held  sufficient  to  sus- 
tain a  conviction  of  murder.  Porch  v. 
State  [Tex.  Cr.  App.]  17  Tex.  Ct.  Rep 
463,  99  SW  102.  Evidence  sufficient  to  show 
willful  murder.  France  v.  Com.,  30  Ky.  L. 
R.  1297,  100  SW  1193.  Where  husband  and 
wife  quarreled  and  he  threw  her  down,  pro- 
cured a  g-un  and  slie  -n-as  shot,  evidence 
held  to  show  murder  In  first  degree.  Beene 
v.  State,  79  Ark.  460,  96  SW  151.  Evidence 
held  to  support  conviction  for  willful  murder 
by  sharp  instrument  as  alleg-ed.  Johnson  v. 
Com.,  29  Ky.  L.  R.  675,  94  SW  631.  Evi- 
dence sufficient  to  sustain  conviction  of  mur- 
der and  infliction  of  death  penalty.  Johnson 
V.  State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  244, 
94  SW  224.  Conviction  of  murder  held  sus- 
tained by  evidence  though  connection  of  de- 
fendant witli  crime  was  shown  wholly  by 
circumstantial  evidence.  Flinchem  v.  Com., 
28  Ky.  L.  R.  653,  89  SW  1129.  Evidence  held 
to  show  deliberation  and  premeditation  and 
to  sustain  conviction  of  murder  in  the  first 
degree.  State  v.  Bank,  143  N.  C.  652,  57  SE 
174.  Evidence  sufficient  to  sustain  convic- 
tion of  murder  in  the  first  degree  (by  ad- 
ministering poison).  State  v.  Thomas 
[Iowa]  109  NW  900.  Evidence  sufficient  to 
sustain  conviction  of  murder  in  first  degree; 
defense  of  mental  epilepsy  or  epileptic  furor 
not  sustained.  People  v.  Furlong  [N.Y.]  79 
NE  978.  Evidence  sufficient  to  support  con- 
viction of  murder  by  attempt  to  produce  an 
abortion.  Clark  v.  People,  224  111.  554,  79 
NE    941. 

Second  degree:  Evidence  sufficient  to  sus- 
tain conviction;  Samaniego  v.  Ter.  [Ariz.] 
'^3  P  721;  Traylor  v.  State  [Ark.]  96  SW  505; 
People  V.  Quimby  [Cal.  App.]  92  P  493;  State 
V.  Pyles,  206  Mo.  626,  105  SW  613;  People 
^  Yoskow.  117  App.  Div.  75.  20  Crini.  R.  527 
101  NYS  1062;  People  v.  Ferone,  105  NYS  448; 
Martin  v.  State  [Tex-  Cr.  App.]  16  Tex.  Ct. 
Rep.  63,  95  STT  501;  Pinson  v.  State  [Tex. 
Cr.  App.]  16  Tex.  Ct.  Rep.  702,  96  SW  23; 
Perkins  v.  State  [Tex.  Cr.  App.]  17  Tex.  Ct. 
Rep.  357,  97  SW  1047;  White  v.  State  [Tex. 
Cr.  App.]  18  Tex.  Ct.  Rep.  816,  100  SW  941; 
Hickev  v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.  142,  102  S"W  417;  Bailey  v.  State  [Tex. 
Cr.  App.]  20  Tex.  Ct.  Rep.  174,  105  SW  792. 
Evidence  sufficient  to  show  murder  in  second 
Inquire  of  defendant  why  he  abused  his 
daughter  supports  murder  in  second  degree. 
Lucas  v.  State  [Tex.  Cr.  App.]  105  SW  788. 
Evidence  that  decedent  did  nothing  but 
degree    where    accused   on    hearing   that   de- 


ceased had  insulted  his  mother  went  to  his 
house  and  shot  him.  Pipkin  v.  State  [Ark.] 
97  SW  61.  Proof  that  accused  shot  deceased 
from  the  rear  while  he  was  walking  along 
a  public  road  oblivious  to  defendant's  pres- 
ence sufficient  to  sustain  murder  in  second 
degree.  Richardson  v.  State,  80  Ark.  201, 
96  S"W  752.  Proof  of  corpus  by  wounds,  etc., 
and  defendant's  confession  held  sufficient  to 
support  conviction  for  mtirder  in  second  de- 
gree. Gallegos  v.  State  [Tex.  Cr.  App.]  90 
SW  492.  Evidence  sufficient  to  sustain  con- 
viction of  murder  in  second  degree  though 
defendant  claimed  killing  to  be  accidental. 
People  V.  Bonifacio,   104  NYS  181. 

Evidence  insufficient  to  sustain  conviction 
for  murder.  Berryman  v.  State  [Tex.  Cr. 
App.]  19  Tex.  Ct.  Rep.  Ill,  101  SW  225.  Evi- 
dence insufficient  to  warrant  conviction  of 
murder  in  second  degree.  Chambless  v. 
State  [Tex.  Cr.  App.]  97  S"W  472.  Where 
charge  is  murder  by  administration  of  a 
particular  poison,  proof  tliat  accused  had  that 
poison  in  his  possession  at  the  time  of  the 
alleged  offense  is  necessary  to  a  conviction. 
Evidence  held  insufficient  to  show  that  ac- 
cused liad  arsenic  in  his  possession.  State  v. 
I  Blydenburg  [Iowa]  112  NW  634.  Evidence 
iri.'^ufficient  to  .iustify  conviction  where  de- 
fense was  justifiable  homicide.  State  v.  Le- 
pine   [S.  D.]   113  N'U"  1076. 

55.  Evidence  sufficient  to  sustain  a  con- 
viction of  voluntary  manslaughter.  Myers 
v.  State.  78  Ark.  302,  95  SW  771;  Douglass  v. 
State   [Fla.]   43  S  424;  Lee  v.  State   [Ga.  App.] 

;  58  SE  676;  Harris  v.  State  [Ga.  App.]  58  SE 
680;  White  v.  State  [Ga.  App.]  58  SE  686; 
Kennedy  v.  Com.,  30   Kj-.  L.   R.   1063,   100  SW 

I  242;    Freeman    v.    Com.     [Ky.]     103    SW    274; 

i  Stuart  V.   Com.    [Ky.]    105   STV   170;  McCoy  v. 

I  State   [Miss.]   44  S  814.     To  reduce  murder  to 

j  manslaughter,  or  to  excuse  the  homicide,  de- 

.  fendant  need  only  "satisfy  the  jury"  as  to 
the  existence  of  the  necessary  facts;  he  need 
not  prove  them  beyond  a  reasonable  doubt. 
Taylor  v.  Com.,  29  Ky.  L.  R.  563,  93  SW  1042; 
State  V.  Kendall,  143  N.  C.   659,  57  SE  340. 

Evidence  held  insufficient  to  support  con- 
viction for  involuntary  manslaughter  caused 

!  by  failure  to  provide  necessaries  and  medi- 
cal   attendance    for    wife    during    childbirth. 

'  Westrup  v.  Com.,  29  Ky.  L.  R.  519,  93  SW 
646.  State's  evidence  tliat  accused  shot  de- 
ceased on  his  refusal  to  obey  an  order  not 
to  approach  him,  and  defendant  testified  that 

1  as    he    was    about    to    shoot    at    a    tree    a    by- 

j  stander  pulled  his  gun  aside  and  it  was  ac- 
cidentally    discharged     and    killed     decedent, 

j  does  not  show  negligent  homicide  but  ac- 
cidental shooting.  Jones  v.  State  [Tex.  Cr. 
App.]  95  SW  539.  Evidence  insufficient  to 
.■^u.stain  conviction  for  manslaughter.  Lind- 
sey  v.  State  [Tex.  Cr.  App.]  17  Tex.  Ct.  Rep. 
473,  98  SW  856.  Evidence  insufficient  to  go 
to  the  jury  on  the  question  of  manslaughter. 
Mitchell  V.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.   45,   100  SW   930. 

56.  Evidence  sufficient  to  sustain  assault 
in  second  degree.  Defense  was  alibi.  Peo- 
ple V.  Maggiore,  104  NYS  526.  Conviction  of 
assault  with  intent  to  commit  murder  sus- 
tained. Jackson  v.  State,  125  Ga.  101,  53  SB 
607.  The  testimony  of  the  prosecutor  that 
he  was  "cut"  and  "stabbed"  with  a  knife  by 
defendant  is  sufficient  to  authorize  the  jury 
in  finding  that  there  was  in  fact  such  pene- 
tration as  would  constitute  the  offense  of 
stabbing.     Miller  v.  State,  125  Ga.  788,  64  SB 
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692.  Evidence  held  to  warrant  verdict  of 
shooting'  at  another.  Parker  v.  State,  1  Ga. 
App.  781.  57  SE  1028.  Evidence  held  to  sup- 
port finding  of  intent  to  kill,  in  trial  for  as- 
sault with  intent  to  kill.  Jackson  v.  State 
[Tex.  Cr.  App.]  90  SW  34.  Evidence  suf- 
ficient to  show  intent  to  kill,  in  trial  of  as- 
sault with  intent  to  kill,  where  defendant 
struck  xjrosecutor  from  behind  with  a 
piece  of  scantling-.  Wright  v.  State  [Tex. 
Cr.  App.]  90  SW  36,  Evidence  of  shooting 
in  attempt  to  rob  held  to  sustain  conviction 
of  assault  with  intent  to  kill.  Jones  v.  State 
[Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  592,  95  SW 
1044.  Evidence  of  unprovoked  assault  with 
rock  held  to  sustain  conviction  of  assault 
with  intent  to  kill.  State  v.  Tetrick,  199  Mo. 
100.   97   SW   564. 

Evirteuce  sufficient  to  authorize  conviction 
of  ussault  T»itli  intent  to  kill,  Satterwhite 
v.  State  [Ark.]  100  SW  70;  Fews  v.  State, 
1  Ga.  App.  122.  58  SB  64;  Dawson  v.  State 
[Ga.  App.]  58  SE  1065;  State  v.  Foister,  202 
Mo.  46,  100  SW  442;  State  v.  Arnold,  206  Mo. 
589,  105  SW  6  41;  Mayes  v.  State  [Tex.  Cr. 
App.]  18  Tex.  Ct.  Rep.  966,  100  SW  386;  Wil- 
son V.  State  [Tex.  Cr.  App.]  100  SW  956; 
Jackson  v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.  279,   103   SW  927. 

Evidence  Insufficient  to  show  assault  with 
Intent  to  kill.  State  v.  Williamson,  203  Mo. 
591,  102  SW  519;  Nalley  v.  State  [Tex.  Cr. 
App.]   18  Tex.  Ct.  Rep.  821,  100  SW  385. 

57.  Whether  piece  of  timber  was  deadly 
weapon  held  question  for  jury.  Allen  v. 
State  [Ala.]  42  S  1006.  Whether  a  weapon 
is  a  deadly  one  i.s  usually  a  question  for  the 
court  but  may  be  for  the  jury  in  particular 
cases.  Tribble  v.  State,  145  Ala.  23,  40  S  93S. 
Wliere  a  knife  found  at  scene  of  crime  is 
introduced,  the  connection  of  the  knife  with 
the  crime  is  for  the  jury.  Commonwealth  v. 
Karamarkovic  [Pa.]  67  A  650.  Whether  one 
had  reason  to  act  in  self-defense  held  for 
the  jury.  State  v.  Darling,  202  Mo.  150,  100 
SAV  631.  Not  error  to  refuse  to  charge  tliat 
unless  there  was  other  evidence  than  that  of 
assaulted  person  that  defendant  committed 
the  assault  the  jury  could  not  convict.  Wil- 
liams v.  State  [Ala.]  43  S  720.  Evidence 
held  for  the  jury  as  to  whether  there  was  a 
conspiracy  between  accused  and  his  relatives 
to  kill  deceased  by  an  instruction  requiring 
that  before  defendant  could  be  convicted  it 
must  be  found  that  he  aided,  advised,  or 
commanded  the  shooting.  Lowe  v.  Com.,  30 
Ky.  L.  R.  199,  97  SW  765.  Under  Pen.  Code 
1895,  art.  717,  providing  that  the  instrument 
with  which  the  crime  is  committed  is  to  be 
considered  in  judging  the  intent,  the  ques- 
tion of  intent  should  be  submitted  where  it 
is  not  shown  that  the  knife  used  was  a  deadly 
v/eapon  and  defendant  testified  that  he  hurt 
deceased  to  a  greater  extent  than  he  in- 
tended. Williams  v.  State  [Tex.  Cr.  App.] 
16  Tex.  Ct.  Rep.  586,  96  SW  42.  Evidence 
as:  to  whetlier  accused  acted  in  self-defense 
held  for  the  jury.  Mitchell  v.  State  [Tex. 
Cr.   App.]    19   Tex.    Ct.   Rep.    45,    100    SW    930. 


58.  Whether  there  is  malice  is  for  the 
jury  if  there  is  evidence  to  sustain  a  finding; 
whether  there  is  any  evidence  is  for  the 
court  in  giving  instructions;  whetlier  there 
is  sufficient  evidence  to  sustain  a  verdict  is 
for  court  on  motion  for  new  trial.  State  v. 
Clifford,   &9  W.   Va.   1,    52   SE   981. 

59.  Request  properly  refused  as  argu- 
mentative. Thomas  v.  State  [Ala.]  43  S  371; 
Kirby  v.  State  [Ala.]  44  S  38;  Strickland  v. 
State  [Ala.]  44  S  90.  Instruction  to  consider 
the  fact  that  killing  was  with  weapon  taken 
from  deceased  in  determining  grade  of  homi- 
cide argumentative.  Outler  v.  State,  147 
Ala.  39,  41  S  460.  Instruction  using  phrase 
"mere  fact  that  defendant  killed  decedent" 
held  argumentative.  Allen  v.  State  [Ala.] 
42  S  1006.  Instruction  lield  argumentative 
because  leading  jury  to  believe  that  evi- 
dence showed  a  mere  reckless  taking  of  hu- 
man life.  Id.  Instruction  on  alibi  held  ar- 
gumentative. Rigsby  V.  State  [Ala.]  44  S 
608.  Request  as  to  effect  of  intoxication 
laeld  argumentative.  Davis  v.  State  [Ala.] 
44  S  561.  Request  on  self-defense  properly 
refused  as  argumentative.  Fleming  v.  State 
[Ala.]  43  S  219.  Instruction  as  to  who  was 
aggressor  and  rights  of  parties  held  argu- 
mentative. Davis  V.  State  [Ala.]  44  S  561. 
Request  that  possession  of  deadly  weapon 
may  be  explained  so  as  to  create  no  pre- 
sumption against  defendant  is  argumenta- 
tive and  abstract.  Kirby  v.  State  [Ala.] 
44  S  38.  Instruction  that  fact  that  accused 
had  but  one  arm  is  to  be  considered  a.s  ar- 
gumentative. Patterson  v.  State,  146  Ala. 
39,  41  S  157.  Instruction  that  it  was  for  the 
jury  to  say  whether  any  punishment  should 
be  given  a  peaceable  man  killing  a  violent 
and  turbulent  one  who  had  previously  as- 
.saulted  him  properly  refused.  Harrison  v. 
State  [Ala.]  40  S  57.  Instruction  properly 
refused  as  argumentative.  State  v.  Ed- 
wards,   2i0i3   Mo.    528,    102    SW   520. 

«0.  Instruction  in  trial  for  assault  using 
term  "deceased"  properly  refused.  Wright 
V.  State  [Ala.]  42  S  745.  Instruction  errone- 
ous l:)ecause  eonfusin,g  the  doctrines  of  justi- 
fiable homicide,  reasonable  fears,  and  self- 
defense  (Pen.  Code  1895,  §§  70,  71,  73). 
Pryer  v.  State,  128  Ga.  28,  57  SE  93.  Pen. 
Code  1895,  §  73,  does  not  qualify  law  of  jus- 
tifiable homicide  contained  in  §§  70,  71,  and 
instructions  as  to  these  two  branches  of  the 
law  need  not  be  given  so  as  to  confuse  one 
with  the  other.  Lightsy  v.  State  [Ga.  App.] 
58    SE    686. 

«1.  Charge  held  misleading  as  putting  too 
great  emphasis  on  character  of  deceased. 
Bluett  V.  State  [Ala.]  44  S  84.  Instruction 
as  to  belief  jury  must  entertain  from  the 
evidence  held  misleading.  Andrews  v.  State 
[Ala.]  44  S  696.  Request  as  to  reasonable 
doubt  held  misleading.  Davis  v.  State  [Ala.] 
44  S  .561.  Instruction  as  to  belief  from  facts 
proven  held  misleading.  Moss  v.  State  [Ala.] 
44  S  598.  Instruction  held  misleading  be- 
cause not  based  on  evidence.  Foglia  v. 
People,   229   111.    286,   82   NE    262.     Instruction 
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as  to  reasonable  doubt  properly  refused  as 
misleading-.  Thomas  v.  State  [Ala.]  43  S  371. 
Instruction  misleading'  as  to  provoking  diffi- 
culty resulting-  in  homicide.  Hanners  v. 
State,  147  Ala.  27,  41  S  973.  Instruction  as 
to  presumptions  of  innocence  and  burden  of 
jiroof  held  misleading.  Frazier  v.  State,  117 
Tenn.  430,  100  SW  94.  Instruction  held  er- 
roneous as  susceptible  of  the  construction 
that  if  defendant  shot  in  revenge  for  treat- 
ment of  his  companion  it  would  be  murder 
in  second  degree.  State  v.  McDowell  [N.  C] 
59  SE  690.  Instruction  requested  on  assault 
with  intent  to  kill  held  misleading  and  bad 
in  form  because  not  stating  conditions  under 
which  conclusion  that  defendant  was  acting 
In  self-defense  could  be  drawn.  Grisham  v. 
State,  147  Ala.  1,  41  S  997.  Instruction  that 
defendant's  good  character  could  be  consid- 
ered, if  shown,  as  a  circumstance  tending  to 
show  innocence,  held  misleading  when  there 
was  no  evidence  of  good  character.  State 
V.  Penna,  35  Mont.  535,  90  P  787.  An  in- 
struction thrit  defendant  had  a  riglit  to  visit 
his  minor  child  properly  refused  where  the 
evidence  was  that  he  endeavored  by  violence 
and  with  a  deadly  weapon  to  force  an  en- 
tran'Ce  to  the  house  where  the  child  was. 
People  V.  Feld,  149  Cal.  464,  86  P  1100. 
Where  there  was  some  evidence  of  a  con- 
spiracy between  defendant  and  another,  a 
requested  instruction  that  defendant  could 
not  be  convicted  unless  the  evidence  es- 
tablished his  guilt,  independent  of  the  other, 
beyond  all  reasonable  doubt,  was  properly 
refused  as  misleading.  Hanners  v.  State, 
147  Ala.  2'7,  41  S  973.  Instructions  as  to 
what  would  constitute  murder  and  what 
would  justify  the  homicide  held  not  mis- 
lending.  Teague  v.  State  [Tex.  Cr.  App.] 
100  SW  401.  An  instruction  that  the  fact 
that  deceased  struck  accused  with  a  shoe 
last  would  not  justify  the  killing,  consid- 
ered in  connection  with  other  instructions 
on  the  issue  of  self-defense,  held  not  mis- 
leading. Brown  V.  State  [Tex.  Cr.  App.]  16 
Tex.  Ct.  Rep.  548,  95  SW  126.  Instruction 
for  acquittal  if  specific  intent  is  not  shown 
properly  refused  where  conviction  of  in- 
cluded offense  might  be  had.  Millender  v. 
State,  147  Ala.  688,  40  S  664.  Instructions 
construed  and  held  not  to  authorize  finding 
one  of  several  defendants  indicted  for  as- 
sault to  murder  guilty  of  one  of  several 
offpnses.  Green\\'ell  v.  Com..  30  Ky.  L.  R. 
1282,  lO'O  SW  852.  Instruction  mentioning 
accidental  homicide  as  a  special  defense  held 
not  to  place  burden  of  proof  on  defendant. 
State  V.  Mack  [S.  C]  57  SE  1107.  Instruc- 
tion held  not  misleading  as  leading  jury  to 
believe  that  accused  had  burden  to  prove 
facts  reducing  crime  to  manslaughter.  Ball 
v.  Com.  [Ky.]  101  SW  956.  Instructions  as 
to  provoking  difficulty  held  not  misleading. 
Lahue  v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.  125,  101  SW  1008.  Instruction  as  to 
how  evidence  of  intoxication  of  defendant 
should  be  considered  held  not  misleading. 
People  V.  Hower  [Cal.  App.]  91  P  507.  In- 
struction on  provocation  which  would  reduce 
the  killing  to  manslaughter  held  not  mis- 
leading because  of  omission  of  a  word. 
Green  v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.    907,    105    SW    205.     Instruction    as    to 


form  of  verdict  on  trial  of  two  that  one 
migiit  be  found  guilty  of  murder  and  the 
other  of  manslaughter  did  not  place  two 
separate  and  distinct  crimes  before  the  jury. 
P\iglia  V.  People,  229  111.  2S'6,  82  NE  262. 
Request  held  misleading  as  requiring  state 
to  prove  that  accused  could  not  be  guilty. 
McEwen  v.   State    [Ala.]   44  S  619. 

H'2.  In  prosecution  for  killing  a  peace  of- 
ficer who  was  making  arrest,  leaving  jury 
to  determine  proper  manner  to  make  arrest 
and  failing  to  hypothesize  knowledge  of  de- 
fendant of  decedent's  official  character,  is 
error.  Strickland  v.  State  [Ala.]  44  S  90. 
Proper  to  refuse  to  charge  that  accused 
should  not  be  tried  according  to  Bible  but 
according  to  law  as  given  in  instructions. 
Brown   v.    State    [Ala.]    43   S   194. 

63.  Request  properly  refused  as  incom- 
plete and  vinin  telligible.  Davis  v.  State 
[Ala.]  44  S  561.  Charge  on  reasonable  dotibt 
and  self-defense  held  unintelligible.  Rice 
V.  State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  353, 
103  SW  1156.  Instructions  as  to  reasonable 
doubt  held  not  objectionable  as  being  unin- 
telligible. State  V.  Brooks,  202  Mo.  106,  100 
SW  416.  Request  properly  refused  as  ab- 
stract. Thomas  v.  State  [Ala.]  43  S  371. 
Request  properly  refused  as  elliptical. 
Strickland  v.  State  [Ala.]  44  S  90.  A  gen- 
eral charge  that  homicide  must  have  been 
willful  is  not  sufficiently  specific  where  tlae 
defense  is  that  it  w^a.s  per  information.  State 
V.  Vicknair,  118  La.   963,   43  S  635. 

64.  An  instruction  to  find  a  defendant  not 
guilty  under  a  certain  count,  ignoring  otiier 
counts  which  were  good,  held  erroneous. 
Koser  v.  People,  224  111.  201,  79  NE  615.  In- 
struction that  defendant  would  be  guilty 
notwithstanding  he  believed  he  was  killing 
another  than  deceased  proper,  though  there 
WHS  no  corresponding  allegation  in  tlie  in- 
dictment. Thompkins  v.  Com.,  2'8  Ky.  L.  R. 
642,    90    SW   221. 

65.  Instructions  criticized  as  not  con- 
forming to  the  evidence.  Lucas  v.  State 
[Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  776,  90  SW 
880.  Request  as  to  impairment  of  faculties 
by  drink  held  abstract.  Davis  v.  State 
[Ala.]  44  S  561.  Charge  which  merely  di- 
rects attention  to  excluded  evidence  properly 
refused.  Bluett  v.  State  [Ala.]  44  S  84. 
X'^'hether  there  is  proof  of  a  declaration  by 
defendant  "we  have  come  here  to  kill"  de- 
ceased, instruction  assuming  that  the  proof 
of  conspiracy  to  kill  is  circumstantial  is 
properly  refused.  Morris  v.  State,  146  Ala. 
66,  41  S  274.  Instruction  on  right  of  men  to 
assemble  and  co-operate  in  securing  in- 
creased wages  held  inapplicable  to  issues 
and  erroneous  in  trial  of  charge  of  murder, 
though  difficulty  arose  between  union  and 
nonunion  men.  State  v.  Hennessy  [Nev.]  90 
P  221.  No  necessity  for  defining  conspiracy 
wliere  such  element  was  eliminated  from  the 
case.  Cecil  v.  State  [Tex.  Cr.  App.]  18  Tex. 
Ct.  Rep.  803,  100  SW  390.  On  trial  of  sev- 
eral for  assault  vvitli  intent  to  kill,  evidence 
held  not  to  require  that  they  should  believe 
that  one  of  tlieir  number  was  in  danger  be- 
lore  one  of  them  could  act.  Greenwell  v. 
Com.,  3'0  Ky.  L.  R.  1282,  100  SW  852.  Not 
error  to  refuse  to   instruct   on  circumstantial 
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state  V.  Paulsgrove  [Mo.]  101  SW  27. 
Where  evidence  showed  that  decedent  went 
to  defendant's  house  for  trouble  and  com- 
menced shooting'  as  soon  as  decedent  ap- 
peared, instruction  as  to  his  rights  if  he  went 
on  a  peaceful  mission  was  not  warranted. 
Tillman  v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.  87.  101  SW  210.  Instruction  that  ac- 
cused was  entitled  to  protect  his  home  is  not 
warranted  where  it  appears  that  deceased 
was  killed  on  the  highway  and  there  was  no 
evidence  that  he  wa.s  attempting  to  come 
on  defendant's  premises.  Williamson  v. 
Com.  [Ky.]  101  SW  .v70.  Where  there  was 
no  evidence  that  defendant  was  trying  to  ar- 
rest decedent  for  a  felony,  instruction  on 
that  theory  properly  refused.  Mitchell  v. 
State  [Ark.]  101  SW  763.  Where  there  was 
no  proof  of  conspiracy,  it  was  not  error  to 
refuse  a  charge  thereon.  State  v.  King,  203 
Mo.  560,  102  SW  515.  Request  to  charge  as 
to  liability  of  conspirators  where  no  con- 
spiracy to  kill  existed,  but  the  killing  was 
done  by  one  while  another  held  decedent, 
and  two  other  persons  were  killed  at  same 
time.  State  v.  Vaughan,  203  Mo.  66  3,  102  SW 
644.  Instruction  a.s  to  right  to  kill  in  self- 
defense  properly  refused  as  not  applicable  to 
the  evidence.  Hopper  v.  Com.  [Ky.]  96  SW 
S3S.  Instructions  as  to  threats  by  deceased, 
based  on  facts  not  in  evidence,  should  not 
be  given.  State  v.  Birks,  199  Mo.  263,  97  SW 
578.  On  prosecution  of  convicts  for  killing 
prison  guard  in  furtherance  of  concerted 
plan  to  escape,  instruction  properly  refused 
as  predicated  on  testimony  inconsistent 
with  physical  facts.  State  v.  Vaughan,  200 
Mo.  1,  98  SW  2.  Where  there  was  no  evi- 
dence that  defendant  was  in  danger,  an  in- 
struction which  leads  the  jury  to  believe 
that  he  was  is  erroneous.  Ellis  v.  Com.,  30 
Ky.  L.   R.   348,   98  SW  278. 

66.  Instruction  as  to  duty  to  retreat  held 
to  invade  province  of  jur5'.  Kirby  v.  State 
[Ala.]  4'4  S  38.  Charge  that  threats  are  of 
very  little  importance  invades  province  of 
jury.  Dorsey  v.  State  [Ga.  App.]  58  SE  477. 
Charge  on  presumption  of  malice  properly 
refused  because  invading  province  of  jury 
and  not  hypothesizing  unworthiness  of  be- 
lief of  defendant's  evidence.  Allen  v.  State 
[Ala.]  42  S  1006.  The  power  and  duty  of  the 
jury  to  ascertain  the  degree  of  murder  is 
fixed  by  law,  and  a  peremptory  instruction 
taking  from  it  the  power  to  do  so  is  errone- 
ous. Commonwealth  v.  Curcio,  216  Pa.  3S0, 
65  A  792.  W^here  indictment  charges  murder 
by  means  of  poison,  the  degree  or  grade  of 
the  crime  is  for  the  jury,  and  the  court  can- 
not properly  peremptorily  instruct  to  find 
defendant  guilty  of  murder  in  the  first  de- 
gree, if  at  all.  State  v.  Phinney  [Idaho]  89 
P  634.  Instruction  that  jury  could  not  in- 
fer malice  from  use  of  deadly  weapon  if 
evidence  showed  any  circumstances  from 
which  a  want  of  malice  might  be  Inferred 
held  to  Invade  province  of  jury.  Austin  v. 
State,  145  Ala.  37,  40  S  989.  Instruction  as 
to  facts  reducing  crime  to  manslaughter 
held  not  to  take  from  the  jury,  as  an  ade- 
quate cause,  the  passion  aroused  by  tlireats 
of    deceased    and    the    pistol    drawn    by    him. 


'  Ham  V.  State  [Tex.  Cr.  App.]  17  Tex.  Ct. 
Rep.  451,  98  SW  875.  In  prosecution  for 
murder  of  infant  its  mother  testified  to  its 
complete  birth,  and  a  physician  that  it  could 
not  have  been  still  born.  Held  an  instruc- 
tion that  child  was  in  actual  and  complete 
existence  was  properly  refused.  Tune  v. 
State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  249, 
94  SW  231.  A  judge  may  tell  the  jury  how 
the  testimony  strikes  his  mind,  both  as  to 
force  and  inferences  he  would  draw  from  it. 
State  V.  Schuyler  [N.  J.  Err.  &  App.]  68  A 
56.  While  it  is  necessary  in  order  to  sustain 
assault  with  intent  to  kill  that  the  evidence 
should  show  that  if  death  had  ensued  de- 
fendant would  be  guilty  of  murder,  it  is 
error  to  charge  such  fact.  Burris  v.  State 
[Ga.  App.]  58  SE  545.  Also  error  to  charge 
that  he  would  be  guilty  of  voluntary  stab- 
bing if  the  crime  would  have  been  voluntary 
manslaughter  had  death  ensued.  Id.  But  it 
is  proper  to  charge  that  the  proof  must  show 
that  if  the  act  had  resulted  in  death  the 
crime  would  have  been  murder,  and  if  the 
proof  does  show  such  fact  the  crime  is  as- 
sault with  intent  to  kill.  Dawson  v.  State 
[Ga.  App.]    58  SE  1065. 

67.  Instruction  held  on  weight  of  evi- 
dence. Davis  V.  State  [Ala.]  44  S  561.  In- 
struction asi  to  belief  from  evidence  held  on 
weight  of  evidence.  Rigsby  v.  State  [Ala] 
44  S  608.  Instruction  on  self-defense  held 
not  on  weight  of  evidence.  Logan  v.  State 
[Ala.]  43  S  10.  Instruction  that  state  had 
introduced  evidence  showing  a  certain  fact 
is  on  the  weight  of  evidence.  Benson  v. 
State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  257, 
103  SW  911.  Instruction  held  erroneous  as 
singling  out  particular  parts  of  evidence  and 
ignoring  other  evidence.  State  v.  Horn,  204 
Mo.  528,  lO'S  SW  69.  Instruction  that  con- 
fession cannot  be  looked  to  for  corroboration 
of  testimony  of  accomplice  is  on  weight  of 
evidence.  Follis  v.  State  [Tex.  Cr.  App.]  19 
Tex.  Ct.  Rep.  120.  101  SW  242.  Instruction 
on  self-defense  held  on  weight  of  evidence. 
King  V.  State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep. 
112,  101  SW  237.  Instruction  as  to  purchase 
of  weapons  held  on  weight  of  evidence. 
Dobbs  v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.  6'4,  100  SW  946.  Instruction  as  to  proof 
required  to  establish  murder  in  first  degree 
held  not  on  weight  of  evidence.  Gregg  v. 
State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  89,  100 
SW  1161.  Instruction  in  assault  with  intent 
to  kill  erroneous  as  justifying  inference  that 
the  judge  thought  that  there  was  unlawful 
and  deliberate  use  of  gun  as  deadly  weapon, 
though  it  was  not  used  to  shoot  with. 
Woods  V.  State  [Miss.]   43  S  289;  Id.,  43  S  433. 

68.  Instruction  held  erroneous  as  giving 
tjndue  prominence  to  t'.ie  view  that  the  ac- 
cused was  not  entitled  to  a  verdict  of  man- 
slaughter. Fuller  v.  State  [Tex.  Cr.  App.]  16 
Tex.  Ct.  Rep.  413,  95  SW  541.  Portions  of 
evidence  should  not  be  singled  out  and 
charged  upon.  Green  v.  State  [Tex.  Cr. 
App.]  19  Tex.  Ct.  Rep.  907,  105  SW  205. 
Proper  to  refuse  charges  embodying  con- 
clusions on  facts  or  bringing  out  particular 
facts  when  general  charge  covers  the  law  of 
the    case.      State    v.    Rideau,    118    La.    385,    42 
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S  973.  Instruction  held  erroneous  as  sing-- 
ling  out  portions  of  evidence.  Segg  v.  State 
[Ala.]    43    S    484. 

69.  Charge  held  not  to  asstume  facts. 
Robinson  v.  State  [Ga.]  58  SE  842.  In- 
struction held  not  to  assume  that  insults 
offered  a  female  must  have  been  estab- 
lished as  a  fact.  Bays  v.  State  [Tex.  Cr. 
App.]  99  SW  561.  Instruction  that  accused 
could  not  justify  the  killing-  by  showing 
that  he  was  subsequently  attacked  by 
friends  of  deceased,  but  that  such  attack 
must  have  preceded  the  killing,  held  not  to 
assume  facts  and  exclude  theory  of  self- 
defense.  Nash  V.  State,  79  Ark.  120,  95  SW 
147.  Instruction  relative  to  aggressors  held 
not  to  assume  that  accused  brought  on  the 
difficulty.     West  v.  State    [Fla.]    43  S  445. 

70.  Uncontroverted  facts  may  be  assumed. 
Powers   V.    State,    117    Tenn.    363,    97    SW   815. 

71.  Instruction  Ignoring  theory  of  con- 
spiracy between  accused  and  another 
to  kill  held  erroneous.  Ferguson  v. 
State  [Ala.]  43  S  16.  Where  it  is  an  issue 
of  fact  whether  the  name  of  deceased  was 
as  alleged,  an  instruction  for  acquittal,  un- 
less it  be  proved  as  laid  beyond  a  reason- 
able doubt,  sliould  be  given.  Stallworth  v. 
State,  146  Ala.  8,  41  S  184.  Instruction  as  to 
homicide  in  attempt  to  arrest  should  hy- 
pothesize good  faith,  where  there  i."?  evi- 
dence that  the  arrest  was  but  a  pretext. 
Hammond  v.  State,  147  Ala.  79,  41  S  761. 
Use  of  word  "compelling"  in  instruction  that 
if  accused  armed  himself  with  intention  of 
compelling  decedent  to  apologize  and  shot 
him  when  he  did  not  held  not  error  though 
no  witness  had  used  -n'ord  "compel."  Pip- 
kin V.  State  [Ark.]  97  SW  61.  Where  there 
Is  evidence  tliat  defendant  was  aggressor, 
it  Is  proper  to  charge  on  that  theory. 
Vasquez  v.  State  [Fla.]  44  S  739.  Where  evi- 
dence of  specific  acts  of  violence  is  admit- 
ted by  agreement  to  show  the  character 
of  one  for  violence,  it  is  not  error  to  instruct 
that  jury  may  consider  such  evidence,  since  it 
was  admitted  by  agreement,  but  that  a  char- 
acter for  violence  cannot  in  law  be  estab- 
lished by  proof  of  specific  acts.  Long  v. 
State,  127  Ga.  350,  56  SE  444.  Evidence  held 
to  sustain  charge  on  mutual  combat.  Goodin 
V.  State,  126  Ga.  560,  55  SE  503.  Where  in- 
surance on  life  of  deceased  was  the  alleged 
motive,  an  instruction  that  the  invalidity  of 
the  policy  was  immaterial  if  defendant  be- 
lieved it  valid  sustained.  State  v.  Woodard, 
132  Iowa.  675,  108  N"^^  753.  Where  evidence 
was  conflicting  on  question  wliether  defend- 
ant w^as  present  in  room  wliere  homicide  was 
committed,  aiding  and  abetting  in  the  kill- 
ing, it  was  proper  to  submit  that  issue  to 
the  jur^-.  State  v.  Williams,  76  S.  C.  135,  56 
SE  783.  Where  defendant  testified  that  dif- 
ficulty began  in  an  unprovoked  assault  on 
him  by  deceased  persons,  who  pulled  him 
off  his  horse  and  assaulted  him,  an  instruc- 
tion on  manslaughter  leaving  to  the  jury  the 
question  whether  the  assault  was  one  which 
would  produce  passion  in  a  person  of  ordi- 
nary temper  should  have  been  given.  Arn- 
wine  v.  State  [Tex.  Cr.  App.]  90  SW  39. 
Fact  that  defendant  testified  to  facts  show- 
ing an  alibi  held  not  to  justify  court  in  fail- 
ing to  charge  on  manslaughter,  when  that 
was  made  an  issue  by  other  evidence  in  the 


case.  Lewis  v.  State  [Tex.  Cr.  App.]  89  SW 
1073.  Where  evidence  was  conflicting  on 
question  whether  deceased  had  a  pistol,  in- 
struction should  have  been  given  on  pre- 
sumption arising  from  deceased's  having  had 
a  pistol.  McMichael  v.  State  [Tex.  Cr.  App.] 
93  SW  723.  In  assault  with  intent  to  kill, 
the  court  should  have  charged  that  if  there 
was  any  evidence  that  prosecuting  witness 
told  witnesses  that  difficulty  arose  from  fact 
that  accused  had  a  gun,  was  noisy,  and  be- 
cause prosecutor  was  remonstrating  with 
him  against  such  conduct,  such  evidence 
should  not  be  considered  as  original,  but 
only  to  support  credibiltiy  of  prosecutor. 
Brundidge  v.  State  [Tex.  Cr.  App.]  95  SW 
527. 

73.  Where  no  eyewitness  of  a  homicide 
testifies  to  the  facts  thereof,  it  is  the  duty 
of  the  court  to  charge  on  the  law  of  self- 
defense.  Messer  v.  Com.,  28  Ky.  L.  R.  920. 
90  SW  955.  Deceased  was  killed  by  co- 
defendant  while  latter  wasi  attempting  to 
arrest  deceased  under  a  warrant.  Defendant 
was  prosecutor  and  accompanied  codefend- 
ant,  but  was  unarmed,  took  no  part  in  arrest, 
and  stayed  outside  premises.  Held  these 
facts  required  a  charge  to  acquit  defendant. 
Xeeley  v.  Com.,  29  Ky.  L.  R.  408,  93  SW  596. 
A  defendant  is  entitled  to  have  submitted 
all  defenses  having  support  in  the  evidence, 
whether  consistent  or  inconsistent,  and  the 
court  properly  charged  on  accidental  killing 
a^s  well  as  justifiable  homicide.  State  v. 
Hazlett  [N.  D.]  113  NW  374.  Instruction 
should  have  been  given  on  right  to  defend 
another  reasonably  believed  to  be  in  great 
danger.  State  v.  Hennessy  [Kev.]  90  P  221. 
Evidence  sufficient  to  justify  charge  on  self- 
defense.  Commonwealth  v.  Thomas  [Ky,] 
104  SW  S2e.  Where  accused  testified  tliat 
he  was  only  holding  his  pistol  in  readiness 
to  defend  himself  if  decedent  got  a  gun,  and 
it  appeared  that  he  could  have  shot  decedent 
at  any  time  for  several  minutes  prior  to  the 
shooting,  and  accused  testified  that  his  pistol 
went  off  by  accident.  Pen.  Code  1895,  art.  45, 
relative  to  accident,  should  have  been 
charged.  Miller  v.  State  [Tex.  Cr.  App.]  20 
Tex.  Ct.  Rep.  3,  105  SW  502.  Where  there  is 
evidence  tending  to  show  homicide  in  self- 
defense,  defendant  is  entitled  to  an  instruc- 
tion on  reasonable  doubt  in  connection  with 
threatened  danger  to  life.  Harris  v.  State 
[Tex.   Cr.   App.]    89  STV   1064. 

73.  Where  killing  was  done  while  de- 
cedent was  advancing  to  attack  defendant, 
instructions  as  to  attack  and  pending  attack 
should  be  given.  Benson  v.  State  [Tex.  Cr. 
App.]  19  Tex.  Ct.  Rep.  257,  103  SW  911. 
Where  defendant  was  intoxicated,  it  is  prop- 
er to  instruct  on  the  question  of  drunkenness 
though  it  was  not  interposed  as  a  defense. 
Bleich  V.  People,  227  111.  SO,  81  NE  36.  Where 
there  is  evidence  of  sudden  affray,  an  in- 
struction on  voluntary  manslaughter  ignor- 
ing this  phase  of  case  is  error.  Kennedy  v. 
Com.  [Ky.]  102  ST\^  863.  Where  deceased  had 
threatened  to  kill  defendant  and  was  ap- 
proaching him  with  drawn  knife  at  the  time 
he  was  killed,  an  instruction  giving  pertin- 
ent application  to  law  of  threats  in  con- 
nection with  self-defense  was  warranted. 
Fisher  v.  State  [Tex.  Cr.  App.]  17  Tex.  Ct. 
Rep.    811,    98    SW    852.     Where    insanity    was 


ig:g 


HOMICIDE  §  8B. 


9  Cur.  Law. 


and  all  offenses  included  in  tlie  charcre  against  defendant  ^*  of  wliicli  there  is  evi- 


rolied  on  as  a  defense,  a  charge  that  irre- 
sistable  impulse  is  no  defense  is  not  er- 
roneous as  presenting  a  false  issue.  People 
V.  Buck  [Cal.]  91  P  &29.  Where  the  court 
gave  a  charge  embodying  the  law  concretely 
on  the  subject  of  justifiable  homicide,  a 
charge  embodying  the  entire  field  of  the  law 
as  embraced  in  Pen.  Code,  §  197,  was  not 
error.  People  v.  Quimby  [Cal.  App.]  92  P 
493. 

74.  Instruction  that  highest  degree  which 
jury  could  find  was  murder  in  the  second 
degree  properly  refused  where  murder  in 
first  degree  could  be  found.  Gordon  v.  State, 
147  Ala.  42,  41  S  847.  Evidence  authorized 
instruction  on  voluntary  manslaugliter. 
Freeman  v.  State,  1  Ga.  App.  276,  57  SE  924. 
Prejudicial  error  to  fail  to  instruct  on  law 
of  involuntary  manslaughter  in  commission 
of  a  lawful  act  without  due  caution  and 
circumspection,  where  evidence  would  have 
supported  conviction  of  that  offense.  Ray  v. 
State,  127  Ga.  52,  55  SE  1046.  Evidence  held 
to  authorize  charge  on  manslaughter.  Pryer 
V.  State,  128  Ga.  28,  57  SE  93.  Error  to  omit 
charge  on  manslaughter,  though  not  re- 
quested, where  evidence  did  not  warrant 
conviction  of  higher  offense.  May  v.  State. 
89  Miss.  291,  42  S  1C4.  Evidence  regarding 
difficulty  between  defendant  and  decedent 
held  to  require  instruction  on  manslaughter 
in  the  fourth  degree  arising  from  heat  of 
passion.  State  v.  Spivey,  191  Mo.  87,  90  SW 
81.  Evidence  held  to  require  instruction  on 
manslaughter  in  fourth  degree  where  de- 
ceased came  upon  defendant  unawares  and 
threatened  and  attacked  him.  State  v. 
Walker,  196  Mo.  73,  93  SW  384.  Defendant's 
testimony  that  he  did  not  remember  how 
killing  occurred,  but  only  that  he  pulled  out 
his  gun  and  shot  the  deceased,  that  he  was 
under  the  influence  of  liquor  and  did  not 
desire  to  kill  deceased,  held  to  require  an 
instruction  on  manslaughter  in  the  first  de- 
gree as  defined  by  Pen.  Code,  §  18  9.  People 
v.  Granger  [N.  Y.]  79  NE  833.  In  assault 
with  intent  to  kill  if  proof  shows  lower  of- 
fense, the  jury  should  be  instructed  as  to  thp 
law  thereof.  Prescott  v.  State  [Tex.  Cr, 
App.]  19  Tex.  Ct.  Kep.  881,  105  SW  192.  On 
prosecution  for  negligent  homicide,  where 
there  was  no  direct  evidence  that  accused, 
an  oflJicer,  shot  toward  deceased  to  scare 
him,  but  he  first  denied  that  he  shot  and 
then  admitted  that  he  shot  decedent  acci- 
dentally, held  to  justify  a  charge  as  to  hit- 
liability  if  he  shot  toward  deceased  to  scare 
him.  Saye  v.  State  [Tex.  Cr.  App.]  99  SW 
551.  Error  to  omit  charge  on  manslaughter 
where  evidence  showed  that  defendant  was 
attacked  by  deceased  with  a  knife,  that  de- 
fendant retreated  and  tried  to  avoid  combat, 
and  then  fired.  Harris  v.  State  [Tex.  Cr. 
App.]  89  SW  10&4.  Where  state  showed  mur- 
der in  first  degree  and  defendant  testified 
to  contrary,  charge  on  such  offense  author- 
ized. Salinas  v.  State  [Tex.  Cr.  App.]  102 
SW  lie.  Evidence  held  to  require  charge  on 
manslaughter.  Lara  v.  Slate  [Tex.  Cr.  App.] 
]4  Tex.  Ct.  Rep.  5,  89  SW  840.  Evidence  held 
to  require  charge  that  if  defendant  shot 
deceased  in  order  to  escape  from  an  illegal 
arrest  which  had  rendered  defendant  inca- 
pable of  cool  reflection  he  would  be  guilty 
of     no     higher     crime     than     manslaughter 


Earleis  v.  State  [Tex.  Cr.  App.]  16  Tex.  Ct. 
Rep.  223,  94  SW  464.  In  trial  for  homicide 
committed  with  knife,  court  should  have  in- 
structed on  simple  and  aggravated  assault 
under  Pen.  Code  1S95,  art.  719.  Lucas  v. 
State  [Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  776, 
90  SW  88'0.  Accused  went  to  talk  to  de- 
ceased about  his  treatment  of  their  mother- 
in-law,  and  as  soon  as  subject  was  broached 
deceased  threatened  to  kill  accused,  where- 
upon accused  said  he  did  not  want  to  hurt 
deceased  but  that  he  should  not  come  on. 
Deceased  came  on,  reaching  for  his  knife, 
and  defendant  shot  him.  Held  to  require 
charge  on  manslaughter  but  not  on  imper- 
fect self-defense.  Keith  v.  State  [Tex.  Cr. 
App.]  16  Tex.  Ct.  Rep.  516,  94  SW  1044. 
Court  should  have  charged  on  aggravated 
assault  where  there  was  evidence  of  an  at- 
tack with  a  pocket  knife,  in  prosecution  for 
homicide.  Neilson  v.  State  [Tex.  Cr.  App.] 
14  Tex.  Ct.  Rep.  365,  90  SW  312,  Buggies  of 
deceased  and  defendant  collided  accidentally, 
and  deceased's  buggy  was  smashed,  and  he 
ordered  defendant  to  stop,  pursued  him,  and 
stopped  his  horse.  Defendant  then  struck 
deceased  with  butt  of  black  snake  whip  and 
killed  him.  Held  instruction  on  aggravated 
t'ssault  should  have  been  given.  Coleman  v. 
State  [Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  371, 
90  SW  949.  Also  instruction  on  self-defense. 
Id.  Where  there  was  evidence  that  defend- 
ant was  attacked  by  a  mob  because  he  was 
■L  negro  at  work  as  a  brakeman,  and  that 
the  mob  kept  flring  at  him,  and  that  defend- 
ant was  excited  or  terrorized  and  fired  into 
the  mob,  killing  deceased,  whom  he  did  not 
know,  an  instruction  on  manslaughter  was 
required.  Lewis  v.  State  [Tex.  Cr.  App.]  89 
SW  1073.  Defense  of  accidental  and  unin- 
tentional killing  does  not  preclude  instruc- 
tions on  any  crime  charged  and  supported  by 
evidence.  State  v.  Clifford,  59  W.  Va.  1,  52 
SE  981.  Under  Rev.  St.  1S79,  §  1654,  provid- 
ing that  one  may  be  found  guilty  of  a  lesser 
crime  under  an  indictment  for  a  greater. 
it  is  proper  to  charge  on  murder  in  second 
degree  though  there  is  evidence  of  first  degree 
murder  only.  State  v.  "West,  202  Mo.  128,  100 
SW  478.  Refusal  to  instruct  on  lower  degrees 
of  homicide  than  murder  is  prejudicial  error 
if  evidence  from  any  reasonable  view  will 
support  a  lower  crime.  Duthey  v.  State,  131 
Wi.«.  178,  111  NW  222.  Held  error  to  refuse  to 
instruct  on  manslaughter  in  third  degree  as 
defined  by  St.  1898,  §  4354.  Id.  Where 
charge  is  murder  in  the  first  degree,  and  the 
evidence  is  such  as  to  practically  exclude 
any  theory  of  guilt  in  any  lower  degree,  and 
does  not  naturally  suggest  absence  of  delib- 
eration and  premeditation,  yet  the  court 
should  define  and  instruct  in  regard  to  all 
degrees  of  which  there  is  any  reasonable 
theory  of  guilt  under  the  evidence.  State  v. 
Newton,  74  Kan.  561,  87  P  757.  But  it  is  not 
reversible  error  to  omit  such  Instructions  in 
the  absence  of  any  request  therefor.  Id. 
Where  evidence  showed  that  decedent  on 
meeting  accused  cliarged  him  with  stealing, 
that  decedent  had  a  knife  in  liis  hand  which 
he  threw  on  the  ground  and  advanced  and 
struck  accused  with  his  hand,  and  accused 
simultaneously  shot  him,  and  accused 
claimed  decedent  had  the  knife  in  hig  hand 
all  the  time,  held  proper  to  charge  on  mur- 
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dence  sufficient  to  make  an  issue  for  the  jnvj;  issues  "^  and  defenses  '®  not  presented 


der  in  first  and  second  degrees  and  justifi- 
able homicide.  People  v.  Quimby  [Cal.  App.] 
92  P  493.  Whiere  murder  was  committed 
during  a  difficulty  between  accused  and  de- 
ceased, proper  to  charge  on  murder  bj-  poi- 
son, lying  in  wait,  etc.,  as  defined  by  tiie 
code,  thereby  explaining  forms  in  which 
murder  may  present  itself.  Id.  Evidence 
held  to  justify  charge  on  murder  in  first  and 
second  degrees  and  manslaughter.  Hull  v. 
State  [Tex.  Cr.  App.]  IS  Tex.  Ct.  Rep.  772,  100 
SW  403. 

75.  Charge  on  excessive  force  should  not 
be  given  where  there  was  no  evidence  thereof. 
Rice  v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep. 
353,  103  SW  1156.  Where  evidence  showed 
that  motive  for  killing  was  to  prevent  injury 
to  accused,  it  T\-as  not  error  to  refuse  to 
charge  on  the  theory  of  no  motive.  State 
V.  Barnett,  203  Mo.  640,  102  SW  506.  Error 
to  charge  on  theory  that  prosecutor  pro- 
voked the  difficulty  where  there  is  no  testi- 
mony on  that  point.  Canterberry  v.  State 
[Miss.]  43  S  678.  "U'here  there  was  no  evi- 
dence that  defendant  provoked  the  diffi- 
culty, a  charge  that  if  he  did  he  would 
be  guilty  was  error.  W^illiams  v.  State 
[Mis6.]  43  S  467.  "Held  no  occasion  to 
charge  that  defendant  could  not  be  con- 
victed on  evidence  of  drunkenness  or  use  of 
profane  or  indecent  language  in  presence  of 
ladies.  McLin  v.  State  [Tex.  Cr.  App.]  14 
Tex.  Ct.  Rep.  881,  90  SW^  1107.  Where  there 
was  evidence  that  defendant  shot  in  self- 
defense,  and  when  decedent  was  on  his  knees 
attempting  to  shoot  defendant  shot  him  three 
times,  but  there  was  no  evidence  that  such 
three  shots  shortened  his  life,  a  charge  that 
if  such  shots  did  shorten  his  life  defendant 
was  guilty  of  manslaughter  was  error.  Wil- 
liams V.  State  [Miss.]  43  S  467.  Where  ac- 
cused made  no  claim  that  he  killed  deceased 
because  of  provocation,  but  denied  killing 
him  at  all,  he  could  not  object  to  omission 
to  instruct  on  provocation  or.  define  "heat  of 
pa.ssion."  State  v.  Barrington,  198  Mo.  23, 
95  SW  235.  Failure  to  charge  that  assault 
causing  bloodshed  is  adequate  cause  is  not 
error  where  there  was  no  evidence  of  "such 
assault.  Blunt  v.  State  [Tex.  Cr.  App.]  20 
Tex.  Ct.  Rep.  144,  105  SW  794.  Instruction 
that  law  of  self-defense  does  not  imply  the 
right  to  attack  in  the  first  instance  nor  per- 
mit of  retaliation  or  revenge  held  erroneous 
where  there  was  no  evidence  that  accused 
was  the  attacking  party,  or  that  he  com- 
mitted the  act  in  retaliation  or  revenge. 
Filippo  v.  People,  224  111.  212,  79  XE  609.  In- 
struction based  on  Pen.  Code,  art.  652,  limiting 
homicide  to  cases  where  destruction  of  life 
is-  complete,  not  authorized  where  decedent 
lived  IS  days  and  died  of  results  of  wound. 
Lahue  v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.  125,  101  SW  1008.  Where  fractured 
skull  resulted  from  assault  causing  death 
in  seven  days,  but  it  appeared  that  deceased 
fell  out  of  bed  the  night  before  he  died,  it 
was  not  error  to  refuse  to  charge  Pen.  Code 
1895,  art.  651,  that  the  death  was  caus'ed  by 
act  of  accused.  Outley  v.  State  [Tex.  Cr. 
App.]  17  Tex.  Ct.  Rep.  947,  99  SW  95. 

76.  Instruction  on  self-defense  held  error 
because  not  based  on  evidence.  Foglia  v. 
People,  229  111.  286,  82  NE  262.  Issue  of  self- 
defense   not  presented   by   fact  showing  that 


deceased  was  killed  by  shot  intended  for  her 
husband  who  was  trying  to  get  her  into  the 
house.      Fizini    v.    State    [Tex.    Cr.    A.pp.]    18 
Tex.    Ct.    Rep.    836,    100    SW    394.      Refusal    of 
instruction     as    to    uncommunicated    threats 
not  error  where  there  is  no  evidence  of  such 
threats.     State    v.    Arnold,    206    Mo.    589,    105 
SW  641.     Not  proper   to   charge   law   of  self- 
defense    where    prosecutor    was    making    no 
demonstration    at    the    time.     Roch    v.    State 
[Tex.   Cr.  App.]    19  Tex.  Ct.  Rep.   903,   105   SW 
202.     Not    error    to    refuse    request    on    aban- 
doning difficulty  where   there   is  no  evidence 
of  abandoment.     Draggers  v.  U.   S.    [Ind.   T.] 
104   SW   1166.     Instruction  as  to  self-defense 
in   assault  to  murder  held  not  warranted  by 
evidence.     Floyd  v.   State    [Tex.  Cr.  App.]    20 
Tex.   Ct.  Rep.    170,   105   SW  791.      Not  error  to 
refuse     to     charge     on     justifiable     homicide 
under   Pen.    Code    1895,    §   73,   no    evidence    of 
such    defense.     Lightsy    v.    State    [Ga.    App.] 
58   SE   686.     It  is  error  to  give   such  charge. 
Id.     Not   error   to   refuse   to  charge   on   inva- 
sion of  habitation  where  there  ■svas  no  proof 
thereof.     White    v.    State     [Ga.]     58    SE    686. 
Pi.equest    on    insanity    not    applicable    to    evi- 
dence   not    showing    mental    unsoundness    to 
antedate  a  drunken  spree.     State  v.   Kidwell 
[W.  Va.]   59  SE  494.     Evidence  insufficient  to 
justify    charge    on     threats     as    justification 
under  Rev.   St.   1S95,  art.   713,  providing  that 
they  are  no  justification  unless  the  decedent 
manifested  an  intent  to  execute  them.     Rice 
V.  State   [Tex.  Cr.  App.]   19  Tex.  Ct.  Rep.  353, 
103  SW  1156.     Instruction  on  self-defense  or 
manslaughter   not   warranted  -n^here    defend- 
ants conspired  to  kill  deceased  and  shot  him 
while   he   was   asleep.     Bast  v.   Com.,    30    Ky. 
L.  R.  967,  99  STi'  978.     T\^here  defendant  shot 
deceased   wiiile   deceased   was   standing   over 
prostrate    son    of    defendant    with    whom    he 
was  fighting,   instruction  as  to  abandonment 
of  difficulty  by  decedent  was  not  warranted. 
Morris   v.    State    [Tex.   Cr.   App.]    17    Tex.    Ct. 
Rep.     490,     98     SW     873.     "Where     defendant 
pleaded  insanity  and  alibi  and  alibi  was  dis- 
proved,  it  was   not   error   to   fail   to   mention 
it.      Bast  V.  Com.,  30  Ky.  L.  R.  967,  99  SW  978. 
"U'here  proof  showed  that  accused  was  a  man 
of  sane  mind,  charge  on   insanity  was   prop- 
erly   refused.     Id.     T^^here    evidence    showed 
that  accused  and  his  companions  fired  many 
shots    toward    decedent    before    killing    him, 
instruction  that  they  were  not  guilty  if  they 
did  not  intend  to   kill  him  not  warranted  by 
the    evidence.     McKinney    v.    State    [Tex.    Cr. 
App.]    16  Tex.  Ct.   Rep.  545,  96  SW  48.     Addi- 
tional  instruction   on   alibi   defense    held   not 
required.     Benton    v.    State,    78    Ark.    284,    94 
SW    6S8.     Charge    on    self-defense    not    war- 
ranted where   accused   struck  deceased   from 
behind   and   then    beat   him   to    death.     Spen- 
cer V.   State    [Tex.  Cr.  App.]    14  Tex.  Ct.  Rep. 
594,    90    SW    638.     Where    there   was   a   great 
deal   of   testimony   that   decedent   sought   de- 
fendant and  provoked  the  difficulty,   instruc- 
tions   on   self-defense   held   erroneous.      Ken- 
nedy V,  Com.    [Ky.]   102  SW  863.     Instruction 
as    to    self-defense    properly    refused    as    not 
based    on    evidence.     State    v.    Edwards,    203 
Mo.    528,    102    SW    520.     Where    there    is    no 
issue    of    self-defense,    charge    thereon    need 
not  be  given.     Laws  v.  State   [Tex.  Cr.  App.] 
19  Tex.  Ct.  Rep.   136,   101  SW  987.      Theory  of 
imperfect      self-defense       properly      ignored 
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by  the  evidence  need  not  and  should  not  be  submitted.  No  instructions  need  be 
given  on  offenses  not  charged/'  nor  as  to  offenses  which  could  not  be  found  under 
the  evidence.'*  If  facts  proved  constitute  a  particular  offense,  it  is  proper  to  so 
charge,'^  and  if  there  is  no  evidence  as  to  a  particular  defense,  the  court  may  so 
state.**"  In  Alabama  the  court  is  required  to  charge  on  both  degrees  of  murder, 
though  the  evidence  will  support  only  a  verdict  for  the  first  degree  or  acquittal.*^ 


where  evidence  showed  either  murder  or 
tliat  the  killing-  was  justified.  State  v.  Zorn, 
202  Mo.  12,  100  SW  591.  Court  need  not  sub- 
mit issue  of  self-defense  where  killing:  is  ad- 
mitted and  only  claim  of  defendant  is  that  it 
v/as  accidental  and  involuntary.  People  v. 
Mallon,  116  App.  Div.  425,  20  Crim.  R.  427, 
101  NYS  814.  Omission  to  charge  on  self- 
defense  held  not  error  where  it  appeared 
that  assault  was  wholly  unprovoked  and 
where  only  defense  was  drunkenness  to  such 
an  extent  that  no  intent  could  be  formed. 
State   V.   Yates,   132   Iowa,    475,    109   Nl.\'   1005. 

77.  Instruction  on  murder  inapplicable 
where   cliarg-e   was   assault.     Fuller   v.   State, 

127  Ga.  47,  55  SE  1047. 

78.  Charg-e  on  murder  in  first  degree  prop- 
erly refused  where  defendant  had  been  ac- 
quitted on  that  ciiarg-e.  Allen  v.  State  [Ala.] 
42  S  1006.  Evidence  held  not  to  autliorize 
instruction  on  voluntary  manslaughter  upon 
the  theory  of  mutual  combat.     Bird  v.  State, 

128  Ga.  2i53,  57  SE  320.  Where  the  only  claim 
of  defendant  was  that  killing-  was  accidental, 
he  could  not  complain  of  failure  to  charge 
manslaughter.  Thomas  v.  State  [Ala.]  43  S 
371.  Not  error  to  refuse  to  charge  on  law  of 
shooting-  at  another  nor  as  to  simple  assault 
where  such  offenses  are  not  involved.  Fews 
V.  State,  1  Ga.  App.  122,  58  SE  64.  In  assault 
with  intent  to  kill,  it  is  error  to  leave  it 
optional  with  the  jury  to  find  accused  g-uilty 
of  that  offense  or  of  another  where  if  death 
had  resulted  the  crime  would  have  been 
manslaughter.  Jenkins  v.  State  [Ga.  App.] 
59  SE  435.  Error  to  charge  on  assault  and 
battery  where  evidence  clearly  shows  assault 
with  intent  to  kill.  Howard  v.  State  [Ga. 
App.]  5'9  SE  89.  Not  error  to  refuse  to 
charge  on  manslaugliter  where  there  was 
evidence  only  of  murder  or  justifiable  homi- 
cide. Robinson  v.  State  [Ga.]  58  SE  842. 
Failure  to  cliarge  on  crimes  lower  than  man- 
slaughter not  error  where  defendant  would 
be  guilty  of  that  crime  if  guilty  at  all.  State 
V.  Walker,  133  Iowa,  489,  110  NW  925.  Omis- 
sion to  charge  on  manslaughter  is  not  error 
where  there  is  no  evidence  reducing  the 
crime.  State  v.  Clay,  201  Mo.  679,  100  SW 
439.  Not  error  to  refuse  instruction  on  invol- 
untary killing  where  there  was  no  evidence 
In  regard  thereto.  State  v.  Megorden  [Or.] 
88  P  306.  Where  circumstantial  evidence, 
with  defendant's  confessions,  showed  that 
deceased  was  murdered  while  asleep  for  the 
purpose  of  robbery,  no  instruction  on  murder 
in  the  second  degree  was  necessary,  tliough 
circumstantial  evidence  alone  tended  to  show 
no  malice.  Johnson  v.  State  [Tex.  Cr.  App.] 
16  Tex.  Ct.  Rep.  244,  94  SW  224.  Evidence 
held  not  to  justify  submission  of  murder 
in  second  degree  but  only  of  first.  State  v. 
Ifottman,  196  Mo.  110,  94  SW  237.  It  being 
admitted  that  homicide  was  during  perpetra- 
tion of  a  robberj',  it  was  not  error  to  refuse 
to  charge  on  murder  in  the  second  degree. 
Turner  v.  State  [Tex.  Cr.  App.]  14  Tex.  Ct. 
Hep.    35,    89   SW   975.     No    evidence    of  man- 


slaughter and  court  properly  refused  to 
charge  thereon.  Abbata  v.  State  [Tex.  Cr. 
App.]  19  Tex.  Ct.  Rep.  209,  102  SW  112'5. 
Where  there  is  no  evidence  of  murder  in 
second  degree,  it  is  not  error  to  refuse  to 
charge  as  to  it.  State  v.  Paulsgrove  [Mo.] 
101  SW  27.  Instruction  on  manslaughter  not 
required  where  there  is  no  evidence  of  such 
crime.  State  v.  West,  202  Mo.  128,  100  SW 
478.  Failure  to  charge  on  lesser  degrees  of 
crime  not  error  where  proof  showed  murder 
in  first  degree  or  nothing.  Frazier  v.  State, 
117  Tenn.  430,  100  SW  94.  Not  error  to  re- 
fuse to  instruct  on  manslaugliter  in  fourth 
degree.  State  v.  Spaugh,  200  Mo.  571,  98  SW 
55.  Omission  to  charge  on  lesser  offenses 
included  in  the  indictment  but  as  to  which 
there  was  no  evidence  not  prejudicial  to 
accused.  Powers  v.  State,  117  Tenn.  363,  97 
SW  815.  Instruction  that  if  jury  believed 
to  exclusion  of  reasonable  doubt  that  ac- 
cused in  sudden  affray  and  in  sudden  heat 
and  passion  killed  deceased,  without  malice, 
he  wa«  guilty  of  misdemeanor,  only  sufficient 
response  to  request  for  misdemeanor  in- 
struction. Ford  V.  Com.,  30  Ky.  L.  R.  54.  97 
SW  3'70.  Where  the  issues  were  murder  in 
first  degree  or  accidental  homicide,  the  facts 
did  not  require  a  charge  on  manslaugliter. 
McKenzie  v.  State  [Tex.  Cr.  App.]  17  Tex. 
Ct.  Rep.  68,  96  SW  932.  Where  there  were 
no  circumstances  to  reduce  the  crime  below 
murder  in  first  degree,  an  instruction  was 
not  erroneous  as  failing  to  state  excusable 
circumstances  which  relate  only  to  lower  de- 
grees of  homicide.  Jones  v.  State  [Tex.  Cr. 
App.]  17  Tex.  Ct  Rep.  82,  96  SW  930.  Charge 
on  murder  in  second  degree  properly  refused 
where  evidence  clearly  showed  premedita- 
tion and  formed  design.  Tune  v.  State  [Tex. 
Cr.  App.]  16  Tex.  Ct.  Rep.  2i4'9,  94  SW  2^31. 
Where  insanity  alone  was  pleaded  and  there 
was  no  evidence  of  provocation,  it  vsras 
proper  to  refuse  a  charge  on  manslaughter. 
State  V.  Paulsgrove  [Mo.]  101  SW  27.  No 
instruction  on  manslaughter  in  fourth  de- 
g-ree  required  where  parties  agreed  to  fight 
and  defendant  used  a  knife  from  the  firs-t 
without  deceased's  knowledge.  State  v.  Mau- 
pin,  196  Mo.  164,  93  SW  379.  Instruction 
that  if  jury  believed  the  evidence  they  could 
not  find  defendant  guilty  of  any  crime  higher 
tlian  manslaughter  in  the  second  degree 
properly  refused  where  verdict  of  murder 
would  be  justified  by  evidence.  Austin  v. 
State,  145  Ala.  37,  40  S  989.  Where  evidence 
would  justify  verdict  of  murder  only,  charge 
allowing  the  finding  of  lower  degree  of 
homicide  was  properly  refused.  Gordon  v. 
State,  147  Ala.  42,  41  S  847. 

7J).  Where  the  facts  proved  show  murder, 
it  is  proper  to  so  cliarge.  Bleich  v.  People, 
227    111.   80,   81   NE   36. 

80.  Where  there  is  no  evidence  of  provo- 
cation, court  may  prorierly  so  state  to  jury. 
State  V.  Hottman,   196  Mo.   110,   94   SW  237. 

81.  Code  1896,  §  4857,  provides  that  a  jury 
finding  a  defendant   guilty   of   murder  must 
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Instructions  are  to  oe  construed  as  a  whole,^-  hence  refusal  of  requested  instruc- 
tions covered  by  tiiose  given  will  not  be  held  error,*^  and  it  is  not  error  to  omit 
special  charges  on  issues  on  theories  covered  generally,  in  the  absence  of  any  request 
•therefor.^*  Without  a  request  the  court  is  not  bound  to  instruct  on  the  law  of  a 
theory  arising  solely  from  the  statement  of  the  accused.*^ 

In  the  foot  notes  are  grouped  holdings  on  the  propriety  and  correctness  of 
particular  instructions  relating  to  the  burden  and  degree  of  proof  and  presump- 
tions,*® intent,*'  malice,**  deliberation  and  premeditation,*^  responsibility  of  con- 


also  find  the  degree;  hence  it  Is  proper  and 
it  is  the  duty  of  the  court  to  instruct  on  the 
first  and  second  degree,  though  the  evidence 
warrants  only  a  verdict  of  the  first  degree 
or  acquittal.  Parham  v.  State,  147  Ala.  57, 
42  S  1.  Code  1896,  §  4857,  expressly  requires 
that  in  prosecution  for  highest  degree  of 
homicide  the  court  must  charge  on  first  and 
second  degree  m.urder.  Thomas  v.  State 
[Ala.]    43   S  371. 

82.  Where  accused  is  given  benefit  of  rea- 
sonable doubt  in  one  instruction,  such  ele- 
ment need  not  be  referred  to  in  others. 
O'Day  V.  Com.,  30  Ky.  L.  R.  848,  99  STV  937. 
Instruction  as  to  provocation  of  difliculty 
not  subject  to  this  objection.  Id.  Instruc- 
tion defining  murder  and  malice  not  errone- 
ous as  eliminating  right  of  self-defense 
where  that  element  is  covered  ;n  other  in- 
structions. Green  v.  U.  S.  [Ind.  T.]  104  SW 
1159.  Where  excuse,  mitigation,  and  justi- 
fication are  defined  in  charge  on  man- 
slaughter, failure  to  state  circumstances  con- 
stituting such  elements  held  not  error.  Cra- 
vens v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
liep.  304,  103  SW  921.  Instruction  as  to  pre- 
sumption of  innocence  held  to  render  failure 
to  charge  that  the  burden  of  proof  was  on 
the  state  harmless.  Jones  v.  State  [Tex.  Cr. 
App.]  19  Tex.  Ct.  Rep.  874,  105  SW  349. 
Where  court  charged  murder  in  second  de- 
gree, manslaughter,  assault,  and  self-defense, 
and  on  reasonable  doubt  between  the  degrees 
the  accused  could  not  complain  that  no 
charge  on  reasonable  doubt  between  degrees 
of  murder  was  given.  Green  v.  State  [Tex. 
Cr.   App.]    19  Tex.   Ct.   Rep.    907,    105    SW   205. 

S3.  Request  held  fully  covered  by  charge 
on  self-defense  and  not  error  to  refuse  it. 
State  v.  King,  203  Mo.  560,  102  SW  575.  In- 
struction on  right  to  use  weapon  in  self- 
defense  held  covered  by  instructions  given. 
State  V.  Ross,  75  S.  C.  533,  55  SE  977.  In- 
struction as  to  murder  in  second  degree 
properly  refused.  McCorquodale  v.  State 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  759,  98  SW 
879.  Where  "circumstances  of  mitigation 
or  justification"  are  treated  in  one  instruc- 
tion, it  is  not  necessary  to  define  them  in 
others.  Holt  v.  State  [Tex.  Cr.  App.]  18  Tex. 
Ct.  Rep.  751,   100  SW  156. 

84.  Omi.ssion  to  charge  certain  theories 
held  not  error  where  no  request  was  made. 
State  v.  Barnett,  203  Mo.  640,  102  SW  506. 
Not  error  to  omit  to  charge  law  of  reason- 
able doubt  where  no  request  is  made  there- 
for. Mabry  v.  State,  80  Ark.  345,  97  SW  285. 
Instruction  as  to  extent  to  ■n^hich  character 
evidence  could  be  considered,  though  too 
narrow,  held  not  reversible  error  in  absence 
of  request.  Powers  v.  State,  117  Tenn.  363, 
97   SW   815. 

85.  Parker  v.  State,  1  Ga.  App.  781,  &7  SE 
10'28. 


86.  See,  also,  Indictment  and  Prosecution, 
8  C.  Li.  189.  Error  to  refuse  to  charge  to  ac- 
quit if  there  was  a  probability  of  innocence. 
Fleming  v.  State  [Ala.]  43  S  219.  Request 
as  to  conflicting  evidence  held  misleading. 
Rig^by  V.  State  [Ala.]  44  S  608.  Request 
properly  refused  as  leading  jury  to  believe 
too  high  a  degree  of  proof  was  required. 
Id.  Charge  as  to  reasonable  doubt  properly 
refused.  Young  v.  State  [Ala.]  43  S  lOO. 
Request  that  fact  that  defendant  has  good 
character  may  generate  reasonable  doubt 
properly  refused.  Davis  v.  State  [Ala,]  44 
S  561.  Request  on  burden  of  proof  properlj' 
refused  for  want  of  clearness.  McEwen  v. 
State  [Ala.]  44  S  619.  Charge  that  if  jury 
doubted  defendant's  guilt  and  that  all 
doubts  should  be  resolved  in  his  favor  held 
bad.  Kirby  v.  State  [Ala.]  44  S  38.  Error 
to  refuse  to  charge  to  acquit  unless  the  evi- 
dence excluded  every  reasonable  supposition 
except  that  of  guilt.  Griffln  v.  State  [Ala.] 
43  S  197.  Instruction  that  highest  degree  of 
proof  was  required  properly  refused.  Kirby 
v.  State  [Ala.]  44  S  38.  Instruction  requir- 
ing circumstantial  to  exclude  every  other 
hypothesis  except  guilt  instead  of  "reason- 
able" hypothesis  is  error.  Strickland  v. 
State  [Ala.]  44  S  90.  Instruction  as  to  de- 
gree and  certainty  of  proof  properly  refused. 
Brown  v.  State  [Ala.]  43  S  194.  Proper  to 
refuse  to  charge  that  reasonable  doubt  is 
that  want  of  repose  and  confidence  which  an 
honest  man  has  in  the  correctness  of  a  con- 
clusion which  he  is  about  to  make  after 
giving  question  best  thought.  Id.  Not 
error  to  refuse  to  charge  that  jury  must  be 
satisfied  to  a  moral  certainty  not  only  that 
proof  is  consistent  with  guilt  but  is  wholly 
inconsistent  with  any  other  rational  conclu- 
sion. Griffin  v.  State  [Ala.]  43  S  197. 
Proper  to  refuse  to  charge  that  if  evidence 
was  evenly  balanced  jury  should  lean  to  side 
of  mercy.  Kirby  v.  State  [Ala.]  44  S  38. 
Request  on  reasonable  doubt  held  bad.  Id. 
Instruction  as  to  weight  to  be  given  opin- 
ion testimony  held  on  weight  of  evidence. 
People  V.  Buck  [Cal.]  91  P  529.  Instruction 
as  to  burden  of  proof  held  not  on  the  weight 
of  evidence.  People  v.  Grill  [Cal.]  91  P  515. 
Burden  of  proof  is  on  defendant  in  first  in- 
stance to  prove  self-defense,  unless  it  is 
shown  by  evidence  produced  against  him. 
Instruction  to  this  effect  held  not  objection- 
able. State  v.  Bailey,  79  Conn.  589,  65  A  951. 
Charge  as  to  presumption  of  innocence  and 
burden  of  proof  approved.  Vasques  v.  State 
[Fla.]  44  S  739.  Error  to  refuse  a  requested 
charge  on  reasonable  doubt  where  its  equiva- 
lent had  not  been  given.  Foglia  v.  People,  229 
111.  286,  8a  NE  262.  Instruction  that  fail- 
ure of  evidence  to  show  any  motive  for  act 
is  a  circumstance  in  favor  of  innocence  and 
is    to    be    considered   in   connection    with    all 
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the  evidence  hold  sufficiently  favorable  to 
accused.  State  v.  Walker,  133  Iowa,  489,  110 
NW  925.  Instructions  that  the  state  had  the 
burden  to  prove  every  element  of  the  crime 
and  the  intent  should  be  found  from  attend- 
ing circumstances  excludes  from  the  con- 
sideration of  the  jury  any  presumption  that 
in  firing  the  gun  defendant  intended  to  kill. 
Commonwealth  v.  Parsons  [Mass.]  81  NE 
291.  Charge  tliat  circumstantial  evidence  is 
as  good  as  any  other,  and  if  it  rises  high 
enough  in  scale  of  belief  to  generate  con- 
viction of  guilt  beyond  reas'onable  doubt  the 
jury  should  act  upon  it,  is  error.  Haywood 
V.  State  [Misis.]  43  S  614.  Where  state  made 
out  a  case  of  deliberate  killing  and  defend- 
ant claimed  accidental  killing,  and  instruc- 
tion charging  Pen.  Code  1895,  art.  715,  rela- 
tive to  killing  with  a  deadly  weapon  and  one 
on  the  theory  of  accident,  held  not  to  mili- 
tate against  i^resumption  of  innocence.  Mc- 
Kenzie  v.  State  [Tex.  Cr.  App.]  17  Tex.  Ct. 
Rep.  68,  96  SW  932.  Where  only  small  knife 
was  used  and  that  but  once,  court  should 
have  charged  that,  if  instrument  used  wa.s 
not  likely  to  produce  death,  intent  to  kill 
cannot  be  presumed  unless  from  the  manner 
in  which  it  was  used.  Johnson  v.  State 
[Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  126,  93  SW 
735. 

ST.  Instructions  in  a  prosecution  for 
homicide  committed  by  stabbing,  as  to  intent 
and  character  of  weapon  and  manner  of  its 
use  held  proper.  Hardin  v.  State  [Tex.  Cr. 
App.]  19  Tex.  Ct.  Rep.  2'31,  103  SW  401. 
Where  crime  was  committed  either  with 
large  knife  or  a  small  one,  instruction  that 
unless  instrument  was  a  deadly  weapon  ac- 
cused could  not  be  convicted  unless  it  was 
used  with  intent  to  kill  held  proper,  for  if 
the  larger  knife  was  used  the  charge  was 
beneficial  to  accused,  and  if  the  small  one 
the  charge  was  correct.  Early  v.  State 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  78,  97  SW  82. 
Instruction  that  defendant  could  not  be 
found  guilty  unless  jury  found  beyond  a 
reasonable  doubt  that  defendant  intended  to 
kill  decedent  when  he  struck  him  properly 
refused.  Allen  v.  State  [Ala.]  42  S  1006.  An 
instruction  must  require  that  the  acts  were 
done  with  design  to  effect  death.  State  v. 
Barrington,  198  Mo.  23,  95  SW  235.  It  is 
proper  to  charge  Pen.  Code  1895,  art.  717, 
providing  that  the  instrument  or  means  by 
which  the  killing  was  done  are  to  be  con- 
sidered in  judging  the  intent,  where  the 
weapon  used  was  a  deadly  one,  the  purpose 
of  accused  was  to  kill,  and  the  weapon 
was  used  in  a  deadly  manner.  Campos  v. 
State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  oil, 
95  SW  1042.  Where  two-bladed  knife  was 
used,  court  should  have  instructed  that,  if 
jury  did  not  find  the  knife  to  be  a  deadly 
weapon,  intent  to  kill  could  not  be  presumed, 
unless  ifrom  the  manner  of  its  use.  Lucas 
V.  State  [Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  776, 
90  SW  880.  Where  it  appeared  that  accused 
intended  to  and  did  kill  deceased  with  a 
pistol,  an  instruction  that  the  means  by 
which  the  homicide  is  committed  may  be 
considered  in  judging  the  intent  was  not 
prejudicial  to  accused.  Barbee  v.  State, 
[Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  377,  97  SW 
1058.  Instruction  relative  to  presumption 
arising  from  use  of  deadly  weapon  should 
not  be  given  where  accused  carried  a  whip 
handle  only  which  he  used  as  a  club.     Early 


V.  State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  272, 
103   SW   868. 

88.  Express  malice  defined.  State  v.  Bell, 
5  Pen.  [Del.]  192,  62  A  147.  Instructions  on 
implied  malice  held  correct.  Rice  v.  State 
[Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  363,  103  SV/ 
1.156.  Instruction  defining  legal  malice  ap- 
proved. Long  V.  State,  127  Ga.  350,  56  SE 
444.  Charge  on  presumption  of  malice  ap- 
proved. Mann  v.  State,  124  Ga.  760,  53  SE 
324:  Tolbirt  v.  State,  124  Ga.  767,  53  SE  327. 
Failure  to  define  "malice  aforethought"  held 
error.  State  v.  Von  Kutzleben  [Iowa]  113 
NW  484.  Failure  to  define  "malice  afore- 
thought" not  error  where  the  instruction 
contained  the  elements  thereof.  Jones  v. 
State  [Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  82,  96 
SW  930'.  Giving  general  definition  of  "ex- 
press malice"  not  error  though  part  of  such 
definition  is  not  applicable.  Manning  v. 
State  [Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  3S8, 
98  SW  251.  U«e  of  "with  malice  afore- 
thought" in  latter  instead  of  first  part  of 
instruction  not  error.  O'Day  v.  Com.,  30  Ky. 
L.  R.  848,  99  SW  937.  An  instruction  recit- 
ing hypothetical  facts  from  which  the  law 
implies  malice  is  not  objectionable  for  not 
expressly  requiring  malice  to  be  found. 
Koser  v.  People,  224  111.  201,  79  NE  615. 
Where  indictment  ciiarged  malice  afore- 
thought, an  instruction  to  convict  of  murder 
if  certain  facts  were  found  "as  charged  in 
the  indictment"  was  not  objectionable  as 
failing  to  mention  the  element  of  malice 
aforethought.  Id.  Where  in  murder  trial 
state's  evidence  authorizes  inference  of  mal- 
ice, it  is  proper  to  instruct  that  law  pre- 
sumes every  homicide  malicious  until  con- 
trary appears  and  that  it  is  incumbent  on 
defendant  to  make  out  circumstances  of  al- 
leviation, excuse,  or  justification,  unless  they 
appear  from  the  state's  evidence.  Bradley  v. 
State,  12S  Ga,  20,  57  SE  237.  Instruction  that 
"if  you  find  the  accused  killed  deceased  in 
the  manner  charged  (that  is  not  in  self- 
defense  as  claimed),  and  you  find  that  there 
were  then  present  at  the  time  of  the  killing 
no  circumstances  reducing  the  crime  to  man- 
slaughter, tlie  law  presumes  malice  and  the 
crime  committed  was  murder,"  held  correct. 
State  V.  Bailey,  79  Conn.  589,  65  A  951.  In- 
struction that  "tlie  law  presumes  malice  in 
tlie  case  of  every  unlawful  honiicide,  unless 
attended  by  circumstances  of  mitigation  or 
extenuation  and  presumes  that  such  homi- 
cide is  murder,"  held  sufficiently  accurate 
under  the  facts.  Id.  Instruction  as  to  con- 
sideration to  be  given  evidence  of  threats 
held  erroneous  as  to  their  being  relevant  to 
issue  of  Avhether  decedent  harbored  malice  or 
ill  will  toward  accused.  Thomas  v.  State 
[Ala.]  43  S  371. 

8».  Definition  of  "deliberation  in  a  prose- 
cution for  homicide"  approved.  State  v. 
Barrington,  198  Mo.  23,  95  SW  2-35.  Re- 
quested instruction  that  defendant  could  not 
be  convicted  of  murder  unless  jury  believed 
beyond  a  reasonable  doubt  that  he  had  a 
"formed  and  fixed  design  to  kill"  properly 
refused.  Skipper  v.  State,  144  Ala.  100,  42  S 
43.  Instruction  in  extenso  as  to  premedita- 
tion and  malice  aforethought  sustained. 
Commonwealth  v.  Tucker,  189  Mass.  457,  76 
NE  127.  Instruction  that  there  must  be  de- 
liberation and  premeditation  but  that  no 
particular  length  of  time  need  elapse,  etc., 
held   to  exclude  idea  of  kilWng  simultaneous 
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spirators/''  of  aiders  and  abettors/^  of  principals  and  acconiplices,'^  and  persons 
jointly  indicted/^  assault  with  intent  to  kill  or  murder,"*  and  lower  grades  of  as- 
sault/^ manslaughter/**  murder  and  the  degrees  thereof/'  provocation/^  self- 
defense,^®  and  defense  of  another/  and  justification.^ 


with  formation  of  design  to  kill.  State  v. 
Banks,  143  N.  C.  652,  57  SE  1'74.  Tliere  being 
evidence  that  defendant  had  been  mentally 
disturbed  some  time  before  the  killing,  it 
Mas  held  proper  to  leave  the  question  of 
time  for  deliberation  and  premeditation  to 
the  jury  under  instruction  that  there  must 
be  proof  that  design  to  kill  must  have  been 
formed  and  matured  in  cool  blood.  State  v. 
Megorden    [Or.]    88   P  306. 

90.  Acts  of  a  co-conspirator  can  be  con- 
sidered only  in  furtherance  of  common  de- 
sign. Error  to  instruct  to  consider  conduct 
of  one  in  absence  of  other.  j.^obbs  v.  State 
[Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  64,  100  SW 
946.  In  a  case  where  evidence  showed  a 
conspiracy  to  murder,  instructions  lield  not 
erroneous  as  authorizing  the  jury  to  And  all 
guilty  if  they  found  one  guilty.  Bull  v.  Com., 
29  Ky.  L.  R.  949,   96   SW  817. 

91.  Instruction  as  to  liability  of  accused 
if  he  counseled,  advised,  assisted,  encour- 
aged, caused,  or  procured  another  to  kill  de- 
cadent should  be  modified  by  adding  "and 
said  killing  was  induced  thereby."  Hall  v. 
Com.,  29  Ky.  L.  R.  485,  93  SW  904.  Instruc- 
tion on  when  one  can  be  convicted  as  a  prin- 
cipal for  having  aided  and  abetted  in  the 
crime  approved.  State  v.  Hunter  [S.  C]  57 
SE  637.  An  aider  and  abettor  must  be  pres- 
ent participating  in  the  crime  and  sharing 
the  intent  of  the  principal.  Instruction  held 
misleading.  Landrum  v.  Com.,  29  Ky.  L.  R. 
924,   96   SW  587. 

92.  Request  submitting  what  would  con- 
stitute an  accomplice  properly  refused. 
Strickland  v.  State  [Ala.]  44  S  90.  Instruc- 
tion that  indictment  charging  one  as  a  prin- 
cipal in  the  first  degree  is  sustained  by  proof 
beyond  a  reasonable  doubt  that  defendant  is 
guilty  as  a  principal  in  the  second  degree 
approved.  McLeod  v.  State,  128  Ga.  17,  57 
SE  83.  Instructions  approved  in  case  where 
defendiant  was  one  of  several  assailants  and 
deceased  was  killed  during  assault.  State  v. 
Crittenden,  191  Mo.  17,  89  SW  952.  Instruc- 
tion on  theory  that  one  was  a  principal  when 
it  was  not  claimed  that  he  did  the  shooting 
but  was  present  at  the  time  held  error. 
Gates  V.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.   2'85,    103   SW   859. 

93.  Instructions  where  codefendants  were 
jointly  tried  held  erroneous  in  making  guilt 
of  one  dependent  on  guilt  of  other.  Abbata 
v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  209, 
102  SW  1125.  On  prosecution  of  several  per- 
sons jointly  for  homicide,  held  error  to  re- 
fuse to  charge  that  one  or  more  could  be 
found  guilty  and  others  not  guilty.  State  v. 
Vaughan,  200  Mo.  1.  98  SW  2.  On  trial  of 
joint  defendants,  instructions  held  not  to 
permit  conviction  of  one  on  evidence  against 
his  codefendant.  State  v.  Spaugh,  200  Mo. 
571,  98  SW  5'5.  Separate  trials  being  granted 
three  persons  jointly  indicted,  the  court  may 
properly  instruct  that  persons  named  are 
charged,  and  as  to  aiding  and  abetting  in 
crime.  State  v.  Kenny  [S.  C]  57  SE  859. 
Where  two  persons  are  jointly  indicted  it  is 
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not  improper  to  charge  on  the  law  of  con- 
spiracy where  the  evidence  authorizes  it, 
though  the  indictment  does  not  in  terms  al- 
lege a  conspiracy.  Bradley  v.  State,  128  Ga. 
20,  57  SE  237.  Though  the  killing  may  have 
been  done  by  only  one  of  two  defendants 
on  trial,  an  instruction  that  both  must  be 
acquitted  unless  the  evidence  shows  beyond 
a  reasonable  doubt  which  one  did  it  is  prop- 
erly refused,  as  it  ignores  the  element  of 
one  aiding  or  abetting  tlie  other,  and  con- 
spiracy. State  V.  Kendall,  143  N.  C.  659,  57 
SE  340. 

94.  Instruction  on  assault  with  intent  to 
kill  taken  alone  held  erroneous,  but  in  con- 
nection with  others  held  sufficient.  Satter- 
white  V.  State  [Ark.]  100  SW  70.  Where  in 
assault  with  intent  to  kill  malice  and  malice 
aforethought  are  defined,  and  both  assault 
with  intent  to  kill  and  aggravated  as- 
sault are  defined,  it  was  not  error  to 
fail  to  explain  elements  of  murder.  La^sana 
V.  State  [Tex.  Cr.  App.]  98  SW  855.  In  trial 
of  charge  of  assault  with  intent  to  murder, 
where  evidence  showed  that  defendant  flred 
into  room  where  persons  assailed  were  re- 
peatedly after  being  told  to  stop,  an  instruc- 
tion on  aggravated  assault  was  not  neces- 
sary. Palmer  v.  State  [Tex.  Cr.  App.]  14 
Tex.  Ct.  Hep.  '3,  89  SW  836.  Where  indict- 
ment used  term  "feloniously"  in  charging 
assault  under  Comp.  Laws  1897,  §  13'79,  its 
use  was  unnecessary  and  hence  omission 
from  the  term  in  instruction  on  offense  held 
not  error.  Territory  v.  Gonzales  [N.  M  ]  89  P 
250.  Omission  of  word  "unlawfully"  held 
not  error  in  the  light  of  other  instructions. 
Id.  Where  instruction  on  circumstancea 
under  which  offense  defined  by  Comp.  Laws 
1897,  §  1379,  could  be  found  used  term  "with- 
out excuse  or  justification,"  the  instruction 
was  not  objectionable  as  coming  under 
§  1381.  Id.  Instruction  on  circumstances 
under  which  verdict  of  guilty  of  assault  with 
intent  to  kill  could  be  found  approved.  Jack- 
son V.  State,  12'5  Ga.  101,  53  SE  &0'7.  Instruc- 
tion in  trial  of  charge  of  assault  with  intent 
to  commit  murder  that  malice  will  be  pre- 
sumed from  use  of  deadly  weapon  held  er- 
roneous because  omitting  requirement  as  to 
intent  to  kill.  Wright  v.  State  [Ala.]  42  S 
745. 

95.  Not  error  to  charge  simple  assault 
on  evidence  that  defendant  stabbed  dece- 
dent. Hardin  v.  State  [Tex.  Cr.  App.]  19  Tex. 
Ct  Rep.  231,  103  SW  401.  Charge  on  assault 
and  battery  may  be  given  if  evidence  war- 
rants.    Id. 

96.  'Law  of  voluntary  manslaughter  prop- 
erly submitted.  Solomon  v.  State  [Ga.  App.] 
5'8  SE  381.  Instruction  defining  manslaugh- 
ter in  the  first  degree  and  stating  that  any 
other  killing  would  be  manslaughter  in  the 
second  degree  is  error.  Neilson  v.  State,  146 
Ala.  6S3,  40  S  221.  Court  having  charged 
entire  section  of  Penal  Code  containing  law 
of  voluntary  manslaughter,  held  not  error 
not  to  charge  on  law  of  cooling  time,  no  re- 
quest therefor  being  made.     Rogers  v.  State, 
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128  Ga.  67,  57  SE  227.  Instruction  as  to 
manslaughter  held  faulty  in  not  requiring  a 
finding  that  deceased  intentionally  shot  and 
killed  decedent.  State  v.  Elsey,  201  Mo.  561, 
100  SW  11.  Instruction  on  voluntary  man- 
slaughter need  not  require  that  the  killing 
be  "felonious."  Shipp  v.  Com.,  30  Ky.  L.  R. 
f;C4,  99  ,SW  945.  Requests  to  charge  on  man- 
Eylaughter  which  eliminate  criminal  reckless- 
ness and  specific  intent  to  kill  properly  re- 
fused. Commonwealth  v.  Parsons  [Mass.] 
81  NE  291.  Charge  on  voluntary  man- 
slaughter approved.  Bradley  v.  State,  128 
Ga.  20,  57  SE  237.  Instruction  that  if  acts 
were  done  without  Intent  to  kill  defendant 
would  be  guilty  of  manslaughter  held  prop- 
erly to  submit  manslaughter.  State  v. 
Walker,  133  Iowa,  489,  110  NW  925.  Omis- 
sion of  "unlawfully"  in  charge  on  man- 
slaughter not  prejudicial  to  accused  even 
if  erroneous.  Foster  v.  State  [Tex.  Cr.  App.] 
19  Tex.  Ct.  Rep.  42,  100  SW  1159.  Use  of 
"transport"  in  charge  on  manslaughter  held 
erroneous  as  intensifying  passion  necessary 
to  reduce  the  degree  of  crime.  Clark  v. 
State  [Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  199, 
102  SW  1136.  Where  law  of  self-defense  is 
properly  presented,  instruction  on  man- 
slaughter is  not  erroneous  for  failure  to  re- 
quire acquittal  if  accused  acted  in  self- 
defense.  Foster  v.  State  [Tex.  Cr.  App.]  19 
Tex.  Ct.  Rep.  42,  100  SW  1159.  W"here  evi- 
dence showed  that  killing  occurred  immedi- 
ately on  insult  being  offered,  instruction  that 
it  must  have  so  occurred  in  order  to  reduce 
the  crime  to  manslaughter  not  misleading. 
Green  v.  State  [Tex.  Cr.  App.]  17  Tex.  Ct. 
Rep.  781,  98  SW  1059.  • 

97.  Instruction  on  murder  in  first  degree 
which  eliminates  element  of  malice  is  error. 
Gates  V.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.  285,  103  SW  859.  Charge  that  homicide 
is  reduced  to  manslaughter  only  where  pas- 
sions aroused  are  acted  upon  promptly  and 
that  crime  is  murder  if  act  is  done  from  ven- 
geance or  malice  and  not  in  passion  ap- 
proved. Harrison  v.  State,  144  Ala.  20,  40  S 
568.  Charge  on  murder  in  second  degree 
sustained.  Gregory  v.  State  [Ala.]  42  S  S29 
Instruction  held  not  erroneous  as  failing  to 
state  elements  of  murder  in  first  degree. 
Duckworth  v.  State,  80  Ark.  360,  97  STV  280. 
Murder  in  second  degree  defined.  State  v. 
Bell,  5  Pen.  [Del.]  192,  62  A  147.  Where  in- 
struction w^as  to  effect  that  crime  would  be 
murder  in  the  first  degree  if  injuries  were 
inflicted  willfully,  deliberately,  premeditated- 
ly,  and  with  malice  aforethought,  otherwise 
murder  in  the  second  degree,  if  death  re- 
sulted from  defendant's  acts,  it  was  not  ob- 
jectionable as  allowing  a  conviction  for  a 
purely  accidental  killing.  State  v.  Baldes,  133 
Iowa,  158,  110  NW  440.  Held  proper  to  em- 
body all  the  elements  of  the  crime  of  murder 
in  an  instruction,  and  to  tell  the  jury  that  if 
all  those  elements  are  found  beyond  a  rea- 
sonable doubt  to  convict  of  murder  without 
mentioning  manslaughter.  Koser  v.  People, 
224  111.  201,  79  NE  615.  Instruction  on  mur- 
der and  involuntary  manslaughter  held  not 
erroneous  because  of  omission  of  word  "fe- 
loniously." Stout  V.  Com.,  29  Ky.  L.  R,  627, 
94  SW  15.  Omission  of  "feloniously"  from 
an  instruction  on  subject  of  murder  and 
manslaughter  is  not  erroneous.  O'Day  v. 
Com.,  30  Ky.  L.  R.  848,  99  SW  937.  Defining 
murder  without  prescribing  penalty  is  not 
error  where  penalty  is  prescribed  in  another 


instruction.  Id.  In  Louisiana  there  is  no 
statute  dividing  the  crime  of  murder  into 
two  degrees  and  defining  murder  in  the  first 
degree  as  a  homicide  with  the  specific  intent 
to  kill  or  positive  premeditation;  hence  it  is 
proper  to  refuse  to  give  a  special  charge  on 
the  theory  that  absence  of  such  specific  in- 
tent would  justify  the  jury  in  finding  the 
defendant  guilty  without  capital  punishment 
or  guilty  of  manslaughter.  State  v.  Hogan, 
117  La.  863,  42  S  3'52.  Instruction  defining 
i-^urder  in  second  degree  not  bad  because 
containing  word  "feloniously."  State  v. 
Miles,  199  Mo.-  530,  98  SW  25.  Nor  is  such 
instruction  bad  for  failure  to  use  "beyond 
reasonable  doubt."  Id.  Instruction  on  mur- 
der in  second  degree  not  bad  for  failure  to 
define  "deliberately."  State  v.  West,  202'  Mo. 
128,  100  SW  478.  Charge  that  every  willful 
killing  of  a  human  being  is  either  murder  or 
manslaughter  is  error  since  this  includes 
killing  in  self-defense.  Murphy  v.  State,  89 
Miss.  827,  42  S  877.  Definition  of  murder  in 
second  degree  not  objectionable  because  in 
two  paragraphs.  Green  v.  State  [Tex.  Cr. 
App.]  17  Tex.  Ct.  Rep.  781,  9«  SW  1059.  In- 
struction as  to  murder  in  second  degree  held 
favorable  to  accused  notwithstanding  use  of 
terms  not  technically  correct.  McCorquo- 
dale  V.  State  [Tex.  Cr.  App.]  17  Tex.  Ct.  Rep. 
7.')9,  98  SW  879.  Tv^hcre  issues  of  murder  in 
both  degrees  were  submitted,  the  defendant 
was  held  entitled  to  have  converse  of  prop- 
ositions submitted.  Ripley  v.  State  [Tex. 
Cr.  App.]  19  Tex.  Ct.  Rep.  49,  100  SW  943. 
Held  error  to  charge  that  to  convict  of  inur- 
der  in  the  second  degree  evidence  must  "fail 
to  establish"  manslaughter  and  self-defense. 
Casey  v.  State  [Tex.  Cr.  App.]  14  Tex.  Ct. 
Rep.  818,  90  SW  1018.  Though  evidence 
tends  to  show  manslaughter,  instruction  on 
murder  is  proper  if  evidence  warrants  it. 
State  v.  Clifford,  59  W.  Va.  1,  52  SE  981.  In- 
structions on  murder  in  first  and  second  de- 
gree and  on  presumptions  from  certain  facts 
proper  wliere   warranted   by   evidence.     Id. 

98.  Failure  to  define  "improper  conduct" 
as  used  in  an  instruction  on  provocation  is 
liot  error,  it  not  being  a  technical  term. 
ytate  V.  Barrington,  198  Mo.  2'3,  95  SW  235. 
A  charge  that  the  fact  that  deceased  struck 
accused  with  a  shoe  last  would  not  justify 
the  killing  taken  in  connection  with  a 
charge  that  if  the  blow  inflicted  pain  and 
caused  passion  which  rendered  accused's 
mind  incapable  of  cool  reflection  he  could 
only  be  found  guilty  of  manslaughter  held 
not  erroneous.  Brown  v.  State  [Tex.  Cr. 
App.]  16  Tex.  Ct.  Rep.  548,  95  SW  126. 
"Cooling  time"  should  be  defined.  Kann- 
macher  v.  State  [Tex.  Cr.  App.]  19  T^x.  Ct. 
Rep.  82,  101  SW  238.  Instruction  held  to 
have  sufficiently  covered  provocation  and 
manslaughter  where  defendant's  claim  was 
that  he  found  deceased  and  his  wife  in  a 
compromising  position  and  hence  shot  de- 
ceased. Gregory  v.  State  [Tex.  Cr.  App.]  94 
SW  1041.  Instruction  on  manslaughter  held 
not  too  restrictive  as  confining  acts  of  provo- 
cii.tion  to  acts  at  time  of  difficulty.  Arm- 
strong v.  State  [Tex.  Cr.  App.]  16  Tex.  Ct. 
Rep.  519,  96  SW  15.  Where  accused  set  up 
sclf-defens<;  and  insult  to  his  wife  and  crime 
occurred  at  first  meeting  after  insult.  In- 
struction that  provocation  as  predicate  for 
u.anslaughter  must  ari.se  at  time  of  killing 
was  proper.  Barbee  v.  State  [Tex.  Cr.  App.] 
17    Tex.    Ct.    Rep.    377,    97    SW    10'58.     Where 
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evidence  showed  that  decedent  slandered  de- 
fendant's wife  in  his  presence,  and  that  de- 
fendant did  not  tlien  resent  it  but  went  away 
and  came  back  with  a  gun  and  killed  de- 
cedent, an  instruction  that  to  reduce  murder 
to  manslaug'hter  provocation  must  have  come 
from  decedent,  and  that  defendant  must  have 
acted  upon  the  provocation  at  the  time,  was 
proper.  Tyler  v.  State  [Tex.  Cr.  App.]  90  SW 
33.  "Where  the  court  in  a  charge  on  man- 
slaughter gave  the  statutory  definition  of 
adequate  cause,  it  was  not  necessary  to  il- 
lustrate it  by  example.  Holt  v.  State  [Tex. 
Cr.  App.]  18  Tex.  Ct.  Rep.  757,  lO'O  SW  156. 
Where  there  were  two  difficulties,  some  min- 
utes apart,  defendant  returning  armed  after 
the  firist,  the  question  of  passion  and  ade- 
quate cause  was  limited  to  the  first  difficulty. 
Instruction  as  to  cooling  time  held  erroneous. 
Cooper  V.  State  [Tex.  Cr.  App.]  14  Tex.  Ct. 
Rep.   94,  89   SW  1068. 

99.  Improper  to  omit  element  of  freedom 
from  fault  in  cliarge  on  self-defense.  Mc- 
Ewen  V.  State  [Ala.]  44  S  619;  Rose  v.  State, 
144  Ala.  114,  42  S  21.  Requested  charge  o.i 
self-defense  properly  refused  because  ig- 
noring element  of  accused's  provoking  diffi- 
culty with  murderous  design.  Harrison  v. 
State,  144  Ala.  20,  40  S  5frS.  Instruction  on 
self-defense  properly  refused  which  omitted 
reference  to  belief  by  accused  that  he  was  in 
da^nger  whether  he  brought  on  difficulty,  etc. 
Id.  Charge  erroneous  because  failing  to  hy- 
pothesize defendant's  duty  to  retreat.  Greg- 
ory V.  State  [Ala.]  42  S  829.  Instruction 
failing  to  set  out  elements  of  self-defense 
properly  refused.  Allen  v.  State  [Ala.]  42 
S  1006.  Charge  on  self-defense  held  to  im- 
properly charge  the  law  of  freedom  from 
fault.  McEwen  v.  State  [Ala,]  44  S  619.  Re- 
quested instructions  on  self-defense  properly 
refused  because  ignoring  question  of  free- 
dom of  accused  from  fault  in  bringing  on  the 
difficulty,  his  duty  to  retreat,  necessity  for 
danger,  etc.  Tribble  v.  State,  145  Ala.  23, 
40  S  938.  Instruction  properly  refused  which 
failed  to  define  self-defense  and  required 
jury  to  acquit  if  they  had  a  reasonable  doubt 
as  to  whether  defendant  acted  in  self- 
defense  or  otherwise.  Laws  v.  State,  144 
/.la.  118,  42  S  40.  Instruction  on  self-defense 
properly  refused  which  ignored  question 
of  who  provoked  the  difficulty.  Id.  Re- 
quested instruction  on  self-defense  held  mis- 
leading. Williams  v.  State,  147  Ala.  10,  41 
S  992.  Instruction  on  self-defense  objec- 
tionable because  failing  to  postulate  that  cir- 
cumstances were  such  as  to  reasonably  im- 
press, and  did  impress  defendant  with  the 
belief  that  he  was  in  great  and  imminent 
peril.  Id.  Requested  instructions  on  self- 
defense  held  to  omit  reference  to  duty  to  re- 
treat and  defendant's  freedom  from  fault  in 
bringing  on  affray.  Hanners  v.  State,  147 
Ala.  2'7,  41  S  973.  Instruction  on  self-defense 
properly  refused  because  omitting  question 
whether  defendant  w^illfully  brougiit  on  the 
difficulty.  George  v.  State,  145  Ala.  41,  40  S 
961.  Instructions  on  provocation  by  defend- 
ant, and  abandonment  and  self-defense,  ap- 
proved. Velvin  v.  State,  77  Ark.  97,  90  SW 
f51.  Instruction  on  self-defense  properly  re- 
fused because  not  stating  defendant's  duty 
to  escape.  Wright  v.  State  [Ala.]  42  S  745. 
Instruction  that  conduct  of  decedent  and 
previous  threats  are  evidence  that  accused 
was  in  danger  invades  province  of  jury 
Bluett   v.    State    [Ala.]    44    S   S4.     Instruction 


on  self-defense  though  perhaps  confusing 
did  not  place  court  in  error.  Id.  Request 
on  self-defense  properly  refused  as  ignoring 
peril  of  life  or  bodily  harm  and  honest  be- 
lief of  such  peril.  Kirby  v.  State  [Ala.] 
44  S  38.  Instruction  on  self-defense  must 
set  out  elements  thereof.  Id.  Instruction 
on  self-defense  held  bad  for  ignoring  free- 
dom from  fault  and  necessity  of  taking  life. 
Id.  Instructions  on  self-defense  held  er- 
roneous in  that  it  did  not  negative  a  will- 
ingness on  part  of  defendant  to  enter  the 
combat,  of  which  there  was  evidence.  Degg 
V.  State  [Ala.]  43  S  484.  Instruction  as  to 
liability  if  killing  occurred  after  dece- 
dent had  ceased  his  asisault  on  accused  held 
to  properly  submit  the  issues.  Dempsey  v. 
State  [Ark.]  102  ST\^  704.  Instructions  as  to 
right  of  self-defense  held  to  sufficiently- 
present  the  right  of  the  accused  to  exercise 
it.  Muldrow  V.  State  [Ark.]  99  SW  383. 
Issue  of  self-deifense  properly  submitted. 
Dempsey  v.  State  [Ark.]  102  STV  704.  In- 
.struction  as  to  reasonableness  of  belief  in 
imminence  of  danger  approved.  People  v. 
Gallaner,  3  Cal.  App.  431,  8-6  P  814.  Instruc- 
tion on  right  of  self-defense  approved. 
King  V.  State  [Fla.]  44  S  941.  "Actual 
danger"  and  "apparent  danger"  need  not 
be  defined.  Danfgrd  v.  State  [Fla.]  43  S 
593.  Instruction  on  self-defense  approved. 
Roseboro  v.  State,  127  Ga.  826,  56  SE  991. 
Instruction  on  self-defense  erroneous  be- 
cause misleading  as  to  definition  of  a  fel- 
ony to  prevent  which  court  instructed  kill- 
ing would  be  justifiable.  Freeman  v.  State, 
1  Ga.  App.  276,  57  SE  924.  Request  that 
where  threats  are  suscepitible  of  two  con- 
structions to  give  defendant  benefit  of  in- 
nocent construction  properly  refused. 
Word  "equally"  should  be  in  charge.  Dor- 
sey  V.  State  [Ga.  App.]  58  SE  477.  In- 
struction that  reasonable  apprehension  of 
injury  or  death  \vas  necessary  element  of 
self-defense,  omitting  element  of  real  or 
apparent  danger,  held  erroneous.  Morello 
V.  People,  226  111.  388,  80  NE  903.  Instruc- 
tion held  to  properly  present  law  of  self- 
defense.  Drigger  v.  U.  S.  [Ind.  T.]  104  SW 
11 60.  Instruction  on  self-defense  held  er- 
roneous as  implying  that  the  court  thought 
accused  the  aggressor  and  could  have  de- 
clined further  struggle  without  killing. 
Foglia  V.  People,  229  111.  286,  82  NE  262. 
Law  of  self-defense  correctly  stated.  Stu- 
art V.  Com.  [Ky.]  105  S"W  170.  Instruction 
on  self-defense  which  fails  to  submit  what 
accused  believed  and  liad  reasonable  grounds 
to  believe  as  to  ^'hether  he  was  in  danger 
is  erroneous.  Dossenbach  v.  Com.,  30  Ky. 
L.  R.  749,  99  SW  626.  Instruction  on  self- 
defense  held  to  include  right  of  defense 
when  danger  is  real  as  well  as  when  ap- 
parent. Stout  V.  Com.,  29  Ky.  L.  R.  627, 
94  SW  15.  Instruction  as  to  right  of  ac- 
cused to  kill  in  self-defense  held  suf- 
ficiently favorable  to  accused.  Hopper  v. 
Com.,  [Ky.]  96  SW  838.  Requested  instruc- 
tions held  not  applicable  to  self-defense  as 
shown  where  defendant  did  not  retreat. 
State  V.  Hopkins,  118  La.  99,  42  S  660.  Re- 
quested instruction  on  self-defense  not  cov- 
ered by  one  given.  Scott  v.  State  [Miss.] 
42  9  184.  Charge  that  defendant  had  no 
right  to  kill  in  self-defense  unless  such 
killing  was  apparently  necessary  to  repel 
the  assailant  and  to  prevent  some  great 
personal    injury    to    himself    or    forcible    en- 
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try  to  his  home  held  proper,  and  instruc- 
tion on  other  facts  properly  refused.  Stats 
V.  Touri  [Minn.]  112  NW  422.  Instruction 
on  self-defens'e  u.<5ing-  terms  "reasonable 
cause  to  believe."  "reasonable  cause  to  ap- 
piehend,"  "reasonable  cause  to  believe  and 
did  believe,"  and  also  terms  "reasonable 
belief"  and  "honest  belief,"  held  not  er- 
roneous. People  V.  Tubbs,  147  Mich.  1, 
13  Det.  Leg.  N.  959,  110  NW'  132.  Held 
error  to  modify  requested  instruction  on 
self-defense.  Scott  v.  State  [Miss.]  42 
S  184.  In.struction  on  self-defense  as  to 
apprehen.=  ion  of  danger  approved.  State  v. 
Hazlett  [N.  D.]  113  NW  374.  Instruction 
on  self-defense  disapproved  because  not  con- 
forming- to  evidence,  argumentative,  and 
Improperly  qualifying  right  of  self-defense. 
State  V.  Walker.  196  Mo.  73,  93  SW  38-1.  In- 
struction on  self-defense  held  not  errone- 
ous by  reason  of  phrase  "the  law  of  self- 
defense  is  emphatically  the  law  of  neces- 
sity." State  V.  Maupin.  196  Mo.  164>.  93  S'W 
379.  Instruction  on  self-defense  held  faulty 
as  requiring  existence  of  danger  when  be- 
lief of  such  existence  is  sufficient.  State 
V.  Darling,  202  Mo.  150,  100  STV  631.  Error 
to  deny  right  to  self-defense  where  there 
is  no  evidence  that  accused  brought  on 
difficulty  or  was  aggressor.  State  v.  Elsey, 
201  Mo.  561,  100  SW  11.  Instruction  held 
not  to  intrench  on  right  of  self-defense. 
State  V.  Darling,  2'02  Mo.  150,  100  SW  631. 
"Provoked  the  difficulty"  and  "began  the 
quarrel"  n' ed  no  definition.  State  v.  Long, 
201  Mo.  664,  100  SW  587.  Where  law  of  self- 
defense  is  fully  instructed  upon,  refusal  to 
charge  that  mere  trespass  by  landlord  on 
premises  in  possession  of  tenant  would  not 
justify  assault  by  tenant  and  that  landlord 
could  protect  himself  not  error.  State  v. 
Zorn,  202  Mo.  12.  lO'O  SW  591.  Instruction 
that  an  aggressor  cannot  invoke  self-defense 
held  sufficiently  favorable  to  defendant. 
Territory  v.  Price  [N.  M  ]  91  P  733.  Instruc- 
tion on  right  of  self-defense  approved. 
State  v.  Williams,  76  S.  C.  13'5,  56  SE  783. 
Instruction  on  when  one  may  resort  to 
deadly  weapon  in  self-defense  approved. 
State  v.  Ross,  75  S.  C.  533,  55  SE  977. 
Instruction  on  self-defense  held  erroneous 
in  requiring  defendant  to  conduct  himself 
as  man  of  "ordinary  prudence,  caution,  and 
courage."  Frazier  v.  State,  117  Tenn.  430. 
100  SW  94.  T\^here  evidence  showed  that 
deceased  commenced  shooting  at  defendant 
first  and  there  .was  no  question  as  to  ap- 
parent danger,  instruction  requiring  de- 
fendant to  have  acted  with  ordinary  care, 
caution,  and  courage,  not  prejudicial.  Id. 
Where  accused  fired  four  shots  in  rapid 
succession  and  there  is  no  proof  as  to  which 
shot  caused  death,  a  charge  that  if  he  was 
justified  in  firing  the  first  shot  he  was  jus- 
tified in  firing  all  safeguarded  his  rights. 
Cravens  v.  State  [Tex.  Cr.  App.]  19  Tex. 
Ct.  Rep.  304,  103  STV^  921.  Under  the  rule 
that  adequate  cause  is  such  as  will  produce 
passion  in  person  of  ordinary  temper,  it  is 
proper  to  refuse  to  call  attention  to  evi- 
dence that  accused  was  not  well  at  time  of 
killing.  Id.  Instructions  on  threats  by  de- 
ceased should  be  given  affirmatively  and 
favorably  to  the  accused  rather  than  in  a 
negative  form.  Watson  v.  State  [Tex.  Cr. 
App]  16  Tex.  Ct.  Rep.  587,  95  SW  115. 
Where  evidence  showed  that  accused  came 
out    of    a    house    and    pointed    his    pistol    at 


a  group  of  persons,  warning  them  not  to 
approach  him  and  immediately  afterwards 
^liot  decedent  who  he  claimed  was  approach- 
ing him  with  a  drawn  knife  from  another 
direction,  the  issue  of  self-defense  should 
rot  have  been  curtailed  by  one  of  imper- 
fect self-defense.  Maroney  v.  State  [Tex. 
Cr.  App.]  16  Tex.  Ct.  Rep.  570,  95  SW  I'OS. 
Vv'here  there  was  evidence  that  deceased 
made  a  motion  to  draw  a  knife  or  pistol, 
it  is  error  to  cut  off  the  right  of  the  accused 
to  act  upon  the  appearance  of  danger.  "Wat- 
son V.  State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep. 
.^.87,  95  SW^  115.  Instruction  on  self-defense 
held  to  present  issue  of  reasonable  appear- 
ance of  danger.  Fisini  v.  State  [Tex.  Civ. 
.\pp.]  18  Tex.  Ct.  Rep.  836.  100  SW  394. 
Instruction  as  to  self-defense  held  to  prop- 
erly present  such  defense.  Cecil  v.  State 
[Tex.  Cr.  App.]  IS  Tex.  Ct.  Rep.  803.  100 
SW"  390.  Instruction  on  self-defense  using 
"all"  instead  of  "any"  circumstances,  not 
erroneous.  Holt  v.  State  [Tex.  Cr.  App.] 
IS  Tex.  Ct.  Rep.  751,  100  S"W  156.  It  is 
sv\fficient  to  charge  on  reasonable  doubt  in 
closing  paragraph  of  instructions.  Teague 
v.  State  [Tex.  Cr.  App.]  100  SW  401.  Use 
of  disjunctive  "or"  instead  of  conjunctive 
"and"  in  charge  that  accused  should  not 
be  convicted  of  assault  with  intent  to  kill 
if  found  guilty  of  aggravated  assault  or 
that  he  acted  in  self-defense.  Id.  Instruc- 
tion as  to  provoking  the  difficulty  held  not 
erroneous  for  use  of  "armed  himself"  vi^here 
it  appeared  that  accused  carried  a  large 
knife.  Lahue  v.  State  [Tex.  Cr.  App.]  19 
Tex.  Ct.  Rep.  125,  101  SW  lO^OS.  Right  to 
act  in  defense  of  another  held  properly  sub- 
mitted on  defendant's  testimony  that  he 
so  acted.  Abbata  v.  State  [Tex.  Cr.  App.] 
19  Tex.  Ct.  Rep.  209,  1'02  SW  1125.  "V\'hen 
danger  to  accused  was  real,  an  instruction 
on  self-defense  correctly  stating  the  law 
as  to  real  danger  was  not  erroneous  be- 
cause not  instructing  as  to  appearance  of 
danger  viewed  from  defendant's  stand- 
point. Pinson  v.  State  [Tex.  Cr.  App.]  16 
Tex.  Ct.  Rep.  702,  96  ST^^  23.  The  law  of 
threats  connected  with  acts  manifesting  an 
intent  to  carry  them  into  effect  is  a  statu- 
tory ground  of  self-defense  and  should  be 
charged  affirmatively.  Pratt  v.  State  [Tex. 
Cr.  App.]  16  Tex.  Ct.  Rep.  599.  96  ST^^  8. 
Instruction  on  theory  of  self-defense  held 
not  to  require  that  deceased  was  really 
making  an  attack  on  accused  or  making  an 
effort  to  procure  a  pistol  at  the  time.  New 
comb  v.  State  [Tex.  Cr.  App.]  95  SW  1048. 
Instruction  held  not  to  deprive  accused  of 
right  to  protect  himself  against  apparent 
danger.  Id.  Instruction  is  not  erroneous 
as  making  self-defense  depend  upon  defend- 
ant being  attacked  where  it  also  states  that 
the  homicide  was  justified  if  it  reasonably 
appeared  to  defendant  that  he  was  in  danger 
of  death  or  serious  bodily  harm.  Moore  v. 
State  [Tex.  Cr.  App.]  96  SW  321.  Where 
there  was  nothing  to  show  that  deceased 
assaulted  accused  or  the  existence  of  any 
other  excuse  for  the  crime,  an  instruction 
authorizing  consideration  of  all  antecedent 
circumstances  and  those  occurring  at  the 
time  in  passing  on  question  whether  ac- 
cused was  capable  of  cool  reflection  was 
not  objectionable  as  failing  to  define  ade- 
quate cause.  Thomas  v.  State  [Tex.  Cr. 
App.]  17  Tex.  Ct.  Rep.  70,  96  SW  930.  Evi- 
dence   insufficient    to    warrant    a    charge    on 


9  Cur.  Law. 


HOMICIDE  §  8B. 


1685 


threats  In  connection  with  self-defense. 
Mitchell  V.  State  [Tex.  Cr.  App.]  19  Tex.  Ct, 
Rep.  45.  100  SW  930.  Instruction  limiting 
right  of  self-defense  to  fact  that  defendant 
must  have  gone  to  see  decedent  on  a 
friendly  mission  is  error.  Kine:  v.  State 
[Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  112,  101 
SW  237.  Instruction  that  if  decedent  shot 
at  defendant  and  defendant  feared  death  or 
great  bodily  injury  and  shot  deceased  he 
had  a  right  to  continue  to  slioot  as  long  as, 
from  his  standpoint,  he  was  in  danger,  lield 
sufficiently  favorable  to  accused.  Wallace 
V.  State  [Tex.  Cr.  App.]  97  SW  471.  Where 
"adequate  cause"  is  defined  in  one  instruc- 
tion, it  is  not  necessary  to  define  it  in 
others.     Manning    v.    State     [Tex.    Cr.    App.] 

17  Tex.  Ct.  Rep.  388,  98  S^V  251.  Instruc- 
tions not  objectionable  as  failing  to  state 
that  accused  had  a  right  to  pursue  his  ad- 
versary until  appearance  of  danger  ceased, 
where  it  is  charged  that  he  had  a  right  to 
so  act  until  all  appearance  of  danger  was 
passed.  Dickey  v.  State  [Tex.  Cr.  App.]  98 
SW  269.  In  assault  with  intent  to  kill,  in- 
struction that  adequate  cause  or  sudden  pas- 
sion must  concur  with  self-defense  to 
justify  assault  not  misleading  on  the 
ground  that  either  is  sufficient.  Lasana  v. 
State  [Tex.  Cr.  App.]  98  S'W^  S55.  Instruc- 
tion making  right  to  self-defense  depend 
upon  being  beaten  with  a  club  and  struck 
with  a  pistol  i.s  erroneous,  since  either  is 
sufficient.     Gafford    v.    State    [Tex.    Cr.    App.] 

18  Tex.  Ct.  Rep.  736,  99  SW  998.  Instruc- 
tions on  self-defense  approved.  Willis  v. 
State  [Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  870, 
90  SW  1100.  Instruction  that  in  viewing 
theory  of  self-defense  the  jury  should  re- 
gard it  from  standpoint  of  accused  and 
that  he  had  a  right  to  defend  himself 
against  all  appearances  of  danger  is  suf- 
ficient without  charging  that  accused  had  a 
right  to  shoot  if  deceased  shot  at  him. 
Jones  V.  State  [Tex.  Cr.  App.]  16  Tex.  Ct. 
Rep.  592,  95  SW  1044.  In  a  prosecution  for 
assault  with  intent  to  murder,  instruction 
that  if  the  assault  was  made  in  self-defense 
accused  should  be  acquitted  considered  in 
connection  with  a  charge  that  the  jury 
should  view  the  facts  as  they  appeared  to 
accused  at  the  time,  and  that  he  had  a 
right  to  act  on  appearances,  held  proper. 
McKinney  v.  State  [Tex.  Cr.  App.]  16  Tex. 
Ct.  Rep.  75,  95  SW  504.  Evidence  held  to 
call  for  charge  on  law  of  threats  in  con- 
nection with  self-defense.  Lara  v.  State 
[Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  5,  89  SW 
840.  Instruction  on  defense  of  another  as 
justification  lield  not  misleading.  Smith  v. 
State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  939, 
89  SW  817.  Instruction  on  voluntarily  en- 
gaging in  combat  knowing  it  would  result 
In  death  held  warranted  where  it  appeared 
that  there  was  an  altercation  with  decedent 
and  accused  went  to  a  store,  procured  a  gun, 
and  returned  and  commenced  shooting  at 
deceased.  McKinney  v.  State  [Tex.  Cr. 
App.]  16  Tex.  Ct.  Rep.  545,  96  SW  48.  In- 
struction on  the  theory  of  self-defense  under 
Pen.  Code,  art.  713,  where  the  defense  is 
that  the  killing  was  done  to  prevent  exe- 
cution of  threats,  should  be  given  in  the 
affirmative  form  and  not  negatively.  Mit- 
chell V.  State  [Tex.  Cr.  App.]  16  Tex.  Ct. 
Rep.  579,  96  SW  43.  In  assault  with  intent 
to  kill,  where  threats  by  prosecutor  to  whip 
defendant   are    shown,    a   charge    on    threats 


of  violence  not  amounting  to  death  should 
be  given.  Hix  v.  State  [Tex.  Cr.  App.]  19 
Tex.  Ct.  Rep.  156,  102  SW  405.  Instructions 
on  self-defense  held  to  sufficiently  submit 
law  as  to  appearance  of  danger.  Ham  v. 
State  [Tex.  Cr.  App.]  17  Tex.  Ct.  Rep.  451, 
98  SW  875.  Instruction  requiring  jury  to 
believe  that  each  effort  to  injure  defendant 
was  committed  by  deceased  before  defendant 
could  act  in  self-defense  was  erroneous. 
Lara  v.  State  [Tex.  Cr.  App.]  14  Tex.  Ct. 
Rep.  5,  S9  SW  840.  Instruction  on  law  of 
.<^clf-defense  that  accused  had  a  right  to  arm 
himself  when  he  knew  decedent  had  threat- 
ened to  kill  him  and  that  such  fact  could 
not  be  considered  as  an  incriminating  cir- 
cumstance held  sufficiently  favorable  to  ac- 
cused. Harris  v.  State  [Tex.  Cr.  App.]  20 
Tex.  Ct.  Rep.  154,  105  SW  801.  Instruction 
held  to  sufficiently  cover  law  of  self-defense 
though  not  applied  to  evidence.  Li-  ;is  v. 
State  [Tex.  Cr.  App.]  105  SW  788.  Making 
riglit  to  self-defense  depend  on  relative 
strength  of  parties  and  defendant's  knowl- 
edge of  decedent's  character  is  error  where 
there  is  no  evidence  of  character  or  at- 
tack by  decedent.  Benson  v.  State  [Tex.  Cr. 
App.]  19  Tex.  Ct.  Rep.  257,  103  SW  911. 
Instruction  on  self-defense  where  large 
strong  man  assailed  feeble  man  held  proper 
and  applicable  to  evidence.  Sartin  v.  State 
[Tex.  Cr.  App.]  19  Tex.  Ct.  Rep.  321,  103  SW 
875.  Instruction  that  assault  on  defendant 
causing  pain  and  bloodshed  is  adequate 
cause  for  assault  since  either  would  be  suf- 
ficient. Bagley  v.  State  [Tex.  Cr.  App.]  19 
Tex.   Ct.   Rep.    282,   103   SW   874. 

1.  Where  defense  was  that  accused  killed 
decedent  to  protect  his  father,  instruction 
construed  and  held  not  to  require  jury  to 
find  that  deceased  was  about  to  kill  father 
of  accused  before  they  could  acquit  him. 
Mabry  v.  State,  80  Ark.  345,  97  SW  285. 
Where  defendant  killed  father  and  son  at 
same  time,  instruction  as  to  right  of  self- 
defense  held  sufficient  to  protect  rights  of 
accused  as  to  right  to  defend  liis  parent. 
Newton  v.  Com.  [Ky.]  102  SW  264.  Where  it 
is  assumed  that  accused  had  the  same  right 
to  defend  his  employe's  habitations  as  his 
employer  had.  it  is  not  necessary  to  spe- 
cifically charge  such  rule.  Patterjson  v. 
Slate  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  552, 
95  SW  129.  Instruction  held  to  sufficiently 
define  defendant's  rights  to  interfere  in  a 
difficulty  where  an  officer  was  using  more 
force  than  necessary  in  making  arrest. 
Early  v.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Rep.  272,  103  SW  868.  Charge  that  if  jury 
believed  that  defendant  killed  deceased  to 
prevent  crime  of  rape  by  deceased  he  should 
be  acquitted  held  sufficiently  favorable  to 
defendant.  Scott  v.  State  [Tex.  Cr.  App] 
16  Tex.  Ct.  Rep.  407,  93  SW  740.  Charge 
on  trespass  on  property  of  another  as  a 
defense  to  an  assault  on  such  other  with 
a  deadly  weapon  held  as  favorable  to  de- 
fendant as  evidence  authorized.  Fuller  v. 
State,    127    Ga.    47,    55    SE    1'0'47. 

2.  Under  Pen  Code  1895,  art.  713,  pro- 
viding threats  and  manifestation  to  execute 
same  may  be  sliown  in  justification,  in- 
struction held  not  too  onerous  on  defend- 
ant. Clark  V.  State  [Tex.  Cr.  App.]  19  Tex. 
Ct.  Rep.  199,  102  SW  1136.  Instruction  as  to 
effect  of  disturbance  of  the  mind  by  liquor 
on  degree  of  offense  held  sufficient.  Campos 
V.    State    [Tex.    Cr.    App.]    17    Tex.    Ct.    Rep. 
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76,  97  SW  100.  Charge  that  passion  induced 
solely  by  words,  threats,  menaces,  etc., 
v."ould  not  justify  homicide  or  reduce  tlie 
crime  held  proper  under  the  evidence. 
Farg-erson  v.  State,  128  Ga.  27,  57  SE  101. 
Instruction  that  accused  would  be  justified 
if  he  acted  under  influence  of  fear,  under 
circumstances  such  as  to  excite  fears  of  a 
reasonable  man.  approved.  Roseboro  v.  State, 
127  Ga.  S26,  56  SE  991.  Instruction  that  as- 
sault with  hand  or  fist  never  justifies  use  of 
deadly  weapon  held  erroneous.  George  v. 
State,  145  Ala.  41.  40  S  961.  Requested  in- 
struction that  such  assault  never  justifies 
er  excuses  homicide,  under  ordinary  circum- 
stances, and  whether  circumstances  were  or- 
dinary was  for  jury,  was  correct  and  should 
haA'e  been  given.  Id.  VYliere  court  charge! 
on  justifiable  homicide  as  defined  in  Pen.  Code, 
§§  70,  71,  it  was  not  error  to  omit  a  charge  on 
§  73,  in  the  absence  of  a  request  therefor, 
since  §  73  limits  the  other  two  sections. 
Williams  v.  State,  1  Ga.  App.  508,  57  SE 
9S9.  Charge  that  use  of  opprobrious  words 
cnly  justifies  an  assault,  in  connection  with 
other  instructions,  held  not  error.  Parker 
v.  State.  1  Ga.  App.  781,  57  SE  1028.  In- 
struction that  mere  striking  with  the  hand 
or  fist  will  not  justify  killing  held  errone- 
ous in  form.  Taylor  v.  State,  89  Miss.  671, 
42  S  60S.  Instruction  on  justification  held 
erroneous  in  law  and  as  assuming  facts  not 
shown.  Hisler  v.  State  [Fla.]  42  S  692. 
^"here  it  appeared  both  parties  were  shoot- 
ing, a  requested  instruction  that  "defend- 
ant is  not  to  be  judged  by  the  cool  light  of 
after  developed  facts  but  that  [jury]  are 
to  put  themselves  in  his  place  and  find  their 
verdict  according  to  the  existing  circum- 
stances at  the  time  of  the  alleged  killing" 
should  have  been  given.  Johnson  v.  State 
[Miss.]  42  S  166.  Held  similar  instruction 
should  have  been  given  where  self-defense 
was  set  up.     Scott  v.   State    [Miss.]    42   S  184 

3.  See,  also.  Indictment  and  Prosecution, 
8   C.   L.   189,  also   5   C.   L.    1729. 

4.  Error  in  charge  on  murder  is  elim- 
inated by  a  verdict  of  manslaughter.  Adams 
v.  State  [Tex.  Cr.  App.]  20  Tex.  Ct.  Rep. 
9.  105  SW  497.  Instruction  on  murder  in 
first  degree  is  harmless  where  the  verdict 
is  for  second  degree  murder.  State  v.  Dar- 
ling, 199  Mo.  168.  97  SW  592.  Erroneous 
instruction  requiring  jury  to  find  absence 
of  premeditation  and  deliberation  to  reduce 
crime  to  second  degree  murder  held  cured 
by  other  instructions  and  a  verdict  of  first 
degree  murder.  Beene  v.  State,  79  Ark.  460, 
96  SW  151.  Improper  instruction  on  murder 
in  first  degree  harmless  where  defendant 
was  acquitted  of  that  offense.  Gregory  v. 
State  [Ala.]  42  S  829.  Where  accused  is  con- 
victed of  involuntary  manslaughter  in  the 
commission  of  an  unlawful  act,  the  judg- 
ment will  not  be  reversed  for  failure  to 
charge    on    voluntary    manslaughter,    though 


the  evidence  miglit  have  warranted  an  in- 
struction on  this  subject.  Harbin  v.  State, 
127  Ga.  48,  55  SE  1046.  Instruction  on  mal- 
ice harmless  error  wiiere  manslaugliter  was 
found.  Rogers  v.  State.  124  Ga.  794,  53  SE 
102.  Instruction  on  manslaughter  not  prej- 
udicial to  defendant  where  there  T\^as  no 
evidence  showing  any  grade  of  homicide  ex- 
cept murder.  State  v.  Penna,  35  Mont.  535, 
90    P   787. 

.'>.  W^here  the  evidence  showed  murder  in 
the  first  degree  or  nothing,  accused  could 
not  object  to  instructions  as  to  a  lesser 
crime.  State  v.  Barrington,  198  Mo.  23,  95 
SW  235.  An  erroneous  instruction  on  man- 
slaughter is  not  reversible  where  there  is 
no  evidence  of  manslaughter  but  only  of 
murder.  State  v.  Kendall,  143  N.  C.  659,  57 
SE  340.  Where  court  instructed  on  murder 
in  first  and  second  degree  and  jury  found 
defendant  guilty  of  murder  in  the  first  de- 
gree, failure  to  instruct  on  homicide  was 
harmless  error.  People  v.  Granger  [N.  Y.] 
79  NE  833.  Instruction  as  to  lesser  crime 
cannot  be  complained  of  by  one  convicted  of 
first  degree  murder.  State  v.  Spaugh,  200 
Mo.  571,   98   SW  55. 

6.  Accused  could  not  complain  of  an  in- 
struction on  manslaugliter  where  there  was 
no  evidence  reducing  the  homicide  to  man- 
slaughter. Pinson  v.  State  [Tex.  Cr.  App.] 
16  Tex.  Ct.  Rep.  702,  96  SW  23.  Where  there 
w^ere  two  diflSculties  and  the  court  charged 
as  to  botli,  defendant  was  not  prejudiced  by 
omission  to  cliarge  as  to  cooling  time.  Ham 
V.  State  [Tex.  Cr.  App.]  17  Tex.  Ct.  Rep. 
451,  98  SW  875.  Error  in  charging  on  self- 
defense  not  reversible  where  there  _is  evi- 
dence of  difflculty  but  no  evidence  of  attack 
by  deceased  on  defendant.  Yardley  v.  State 
[Tex.  Cr.  App.]  IS  Tex.  Ct.  Rep.  759,  100  SW 
399.  Where  in  prosecution  for  murder  the 
only  evidence  of  intent  showed  its  existence 
for  two  or  three  months  prior  to  homicide, 
any  error  in  instructing  that  an  intent, 
formed  the  instant  before  the  killing,  if 
found,  would  justify  a  verdict  of  murder  in 
the  first  degree,  was  harmless.  State  v. 
Banusik    [N.   J.   Err.   &  App.]    64   A   994. 

7.  Verdict  of  common  assault  not  errone- 
ous in  failing  to  state  on  wliich  count  of 
indictment  defendant  was  found  guilty, 
where  such  assault  would  be  involved  in 
either  count.  State  v.  Wilson  [Mo.  App. J 
103  SW  110.  On  prosecution  for  "willful 
murder"  under  Ky.  St.  1903,  §  1149,  a  verdict 
finding  accused  "guilty  as  charged  in  the 
indictment  tti  murder"  not  defective  as  not 
conforming  to  the  statute.  Brown  v.  Com., 
30  Ky.  L.  R.  505.  99  SW  236.  A  verdict  find- 
ing defendant  guilty  of  shooting  without 
justifiable  or  excusable  cause  at  another, 
with  intent  to  injure  him,"  is  suflficiont  as 
to  form  to  convict  of  the  offense  defined  by 
Rev.  Pen.  Code,  §  314.  State  v.  Horn  [S.  D.] 
Ill  NW  552.     Where  indictment  charged  as- 
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Wliere  the  wrong  form  is  filled  out  by  mistali:e  wliicli  is  apparent,  the  jury  should  be 
sent  back  to  correct  the  mistake.''  A  conviction  of  manslaughter  is  an  acquittal  of 
the  charge  of  murder.^"  In  Florida  written  verdicts  may  be  received  in  capital 
cases.^^ 

(§  8)  D.  Punishment.^^^^^-'^'^-- — In  determining  whether  punishment  is 
excessive,  the  character  of  the  crime  and  all  the  circumstances  are  considered.^^  In 
some  states  the  punishment  is  fixed  by  the  Jury.^^  Where  the  court  imposes  the 
sentence,  a  finding  of  mitigating  circumstances  by  the  jury  should  not  be  disre- 
garded.^* That  accused  is  serving  a  sentence  in  the  penitentiary  for  prior  murders 
does  not  prevent  conviction  and  sentence  to  death  for  subsequent  murder.^^  In  Xew 
York,  where  the  evidence  sustains  a  verdict  of  murder  in  the  first  degree,  the  court 
of  appeals  has  no  jurisdiction  to  modify  the  penalty  because  of  mitigating  circum- 
stances.^® Such  relief  can  be  given  only  by  the  governor,  upon  an  appeal  for  execu- 
tive clemency.^'^  In  Iowa  the  governor  has  authority  to  issue  a  warrant  for  the 
execution  of  a  defendant  convicted  of  murder,  where  the  conviction  has  been  affirmed 
by  the  supreme  court.^* 

Horse  Racing;    Horses;    Hospitals;    Houses  of  Refuge  and  Reformatories,  see 
latest  topical  index. 


sault  with  intent  to  kill,  verdict  that  de- 
fendant was  guilty  as  charged  of  felonious 
assault  finds  the  offense  charged.  State  v. 
Williams,  191  Mo.  205,  90  SW'  448.  Whpre 
Indictment  charged  defendant  with  being  an 
accomplice  to  the  crime  of  murder,  a  verdict 
of  "guilty  of  being  an  accomplice  to  the  of- 
fense of  murder  of  the  first  degree  as 
charged  in  the  indictment"  is  not  defective. 
Carbough  v.  State  [Tex.  Cr.  App.]  16  Tex. 
Ct.  Rep.  241,  93  SV\^  738.  Where  indictment 
Is  for  assault  with  intent  to  commit  murder, 
a  verdict  of  "guilty  as  charged"  is  suf- 
ficient as  a  verdict  of  assault  with  intent  to 
commit  murder,  since  jury  need  not  declare 
the  degree.  Fuerst  v.  State,  115  Tenn.  357, 
89  SW  955.  Verdict  that  "We  the  jury  find 
the  defendant  Paris  May  guilty  as  charged 
in  the  within  indictment,"  and  which  does 
not  find  tlie  degree  of  murder  as  required  by 
Code  1906.  c.  159,  §  4584,  is  fatally  defective, 
and  judgment  tliereon  will  be  arrested,  the 
verdict  set  aside,  and  a  new  trial  granted. 
State  V.  May  [W.  Va.]   57  SE  366. 

8.  Error  to  submit  form  of  verdict  with 
no  reference  to  acquittal  or  to  a  lesser  de- 
gree of  crime  where  there  was  evidence  that 
defendant  might  not  have  been  guilty  or 
might  have  been  guilty  of  a  lesser  crime. 
Oates  V.  State  [Tex.  Cr.  App.]  19  Tex.  Ct. 
Kep.  285,  103  SW  859. 

9.  Where  the  jury  were  given  forms  of 
verdict  for  murder  in  second  degree  and 
manslaughter,  and  by  mistake  the  form  for 
manslaughter  was  filled  out  and  punishment 
in  excess  of  that  permitted  by  statute  filled 
in,  held  the  court  properly  refused  to  ac- 
cept it  and  directed  the  jury  to  retire  and 
correct  it.  State  v.  Miles,  199  IMo.  530,  98 
SW  25.  Rev.  St.  1899,  §  2651,  does  not  re- 
quire  the   court   to   receive   such   verdict.   Id. 

10.  Where  accused  is  tried  for  murder 
and  convicted  of  manslaughter,  this  amounts 
to  an  acquittal  of  murder.  Huntington  v. 
Superior    Ct.    San    Francisco    [Cal.    App.]    90 


P  141.  Hence,  upon  a  new  trial,  he  can  only 
be  tried  upon  tiie  ciiarge  of  manslaughter. 
Id. 

11.     Brewer    v.    State    [Fla.]     43    S    423. 

13.  Two  years  in  penitentiary  not  exces- 
sive for  wanton  and  malicious  assault. 
State  V.  Spaugh,  199  Mo.  147.  97  SW  901. 
Thirty  years  in  the  penitentiary  not  exces- 
sive for  killing  by  beating  an  unarmed  man 
over  head  with  pistol  and  slioi*ing  him 
three  times  when  he  was  running  away. 
State  V.  Miles,  199  Mo.  530.  98  SW  25.  Pun- 
ishment of  death  held  excessive  and  re- 
duced to  life  imprisonment.  O'Hearn  v. 
State  [Neb.]  113  NW  130.  Sentence  of  eight 
years  not  excessive  for  brutal  assault  with 
a  knife.  State  v.  Yates,  132  Iowa,  475,  109 
NW  1005.  Life  imprisonment  not  exces- 
sive punishment  for  murder  in  the  second 
degree.  State  v.  Baldes.  133  Iowa,  15S,  110 
NW  440.  Where  the  fatal  altercation  was 
brought  on  in  an  effort  by  accused  to  get 
decedent  with  ■whom  he  had  been  carousing 
to  go  home,  and  there  was  testimony  that 
defendant  was  not  the  aggressor,  a  sentence 
of  15  years  in  the  penitentiary  was  held 
excessive  by  10  years.  Fraylor  v.  State 
[Ark.]    96   SW  505. 

13.  Under  Mansf.  Dig.,  one  on  trial  for 
manslaughter  is  entitled  to  have  jury  de- 
termine his  punishment.  Carney  v.  U.  S. 
[Ind.  T.]    104  SW   606. 

14.  Where  evidence  showed  decedent  was 
a  dangerous  man  and  there  was  some  evi- 
dence that  killing  was  accidental,  and  a 
verdict  of  first  degree  murder  was  returned 
with  mitigating  circumstances,  the  court 
should  not  disregard  the  latter  part  of  the 
verdict  and  sentence  defendant  to  death. 
Frazier   v.    State,    117    Tenn.   430,    100   SW    94. 

15.  Brown  v.  State  [Tex.  Cr.  App.]  95  SW 
1039. 

16.  17.  People  v.  Broncado,  188  N.  Y.  150, 
80  NE  935. 

IS.  Construing  Code.  §  4746.  Busse  v. 
Barr,    132    Iowa,    463,    109   NW   920. 
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